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STATB  T.  BOUANO. 
(Supreme  Court  of  WaBhingtoo.  Dec  28, 1905.) 

1.  Cbiuirai.  I^aw  — iMflTBUonorTB  — Cohvio- 

TIOR  or  LB88EB  OVTENSB— DCTT  OF  COURT. 
Where  an  information  charging  defendant 
with  making  an  assault  with  a  deadly  weapon 
with  intent  to  coounit  murder  ia  not  ao  drawn 
aa  to  inclnde  the  lesser  crime  of  aaaaolt  with 
iDtent  to  do  bodilr  barm,  a  cooTictiMi  of  the 
latter  (rime  cannot  be  had;  but.  where  It  is  ao 
drawn,  It  ia  error  for  the  trial  court  to  refuse 
to  instruct  that  defendant  might  be  convicted 
of  such  leaaer  crime. 

[E!d.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  H  1923, 1924.] 

2.  HoHiciDB— Assault  with  Inteut  to  Kill 
— Ikstbuctionb. 

Where  an  information  charged  defendant 
with  wiUfally,  unlawfally,  feloniously,  etc, 
and  with  Intent  to  kill  and  murder  one  U.,  an 
aaaanlt  did  make  in  and  on  the  person  of  said 
U.  with  a  deadly  weapon,  to  wit,  a  raxor,  with 
which  he  then  and  there  wUlfally,  anlawfully, 
etc,  struck  at,  cut,  and  wounded  the  person  of 
the  aaid  U.,  with  the  intent  aforesaid,  no  con- 
siderable provocation  appearing  therefor,  it  waa 
the  dut?  of  the  trial  court  to  charge,  not  only 
as  to  all  necessary  facts  which  most  be  proven 
to  authorize  a  conviction  of  the  crime  of  assault 
with  Intent  to  commit  morder,  but  also  aa  to 
all  facts  necessary  to  be  proven  to  warrant  a 
oHiviction  of  the  crime  of  aaaault  with  intent  to 
do  great  iMdlly  harm. 

8.  SaUE— iHTBNr— CONSBQUENCBS  07  VOLUn- 

TABT  Act. 

Id  a  proeecotion  for  assanlt  with  intent  to 
murder,  where  the  information  required  a  charge 
on  the  crime  of  assault  with  intent  to  do  great 
bodily  barm,  the  court  charged  (1)  that  in  order 
to  warrant  a  conviction  for  assault  with  intent 
to  murder  the  jury  most  find,  not  only  the  fact 
of  the  assault,  but  also  defendant's  intention  to 
kill  prosecutor ;  (2)  that  if  they  found  defendant 
cut  and  wounded  prosecutor,  intending  so  to  do, 
but  not  intending  to  kill  him,  he  could  not  be 
found  guilty  aa  charged ;  (31  that  in  order  to 
prove  the  crime  of  assault  with  intent  to  ioHlct 
bodily  Injury  It  was  necessary  for  the  state  to 
prove  that  defendant  purposely  and  unlawfully 
cut  prosecutor,  etc,  without  any  considerable 
provocation,  with  the  intention  of  inflicting 
great  bodily  Injury,  etc.,  but  "that  such  Intent 
need  not  be  proved  bv  direct  and  positive  teati* 
mony,  but  may  be  inferred  by  the  Jury  from  the 
fiicts  and  drcumstancea  presented  as  evidence  in 
this  case,  provided  they  are  sufficient  to  aatisfy 
you  beyond  a  reasonable  doubt  of  the  existence 
of  ancfa  Intent;  and  I  further  charge  you  that 
every  sane  person  Is  presumed  to  intend  the 
natural  and  ordinary  consequences  of  his 
voluntary  act."  Held,  that  the  language  "that 
8SP.— 1 


every  sane  person  Is  presumed,"  etc.,  referred 
only  to  the  crime  of  assault  with  intent  to  do 
bodily  harm,  and  did  not  oonatituta  prqfudidal 

error. 

4.  Cbiuinal  Law  —  DxMOKSiiAinvE  Evi^ 

Where,  in  a  prosecntloD  for  assault  with 
intent  to  commit  murder,  the  iirformatiOD  char- 
ged the  assanlt  to  have  been  made  with  a  knife ; 
but  it  appeared  that  prosecutor  waa  also  and  at 
the  same  time  shot  with  a  gun,  and  that  subse- 

aueat  to  defendant's  arrest  a  shotgun  and  empty 
tiell  were  found  in  defendant's  room,  and  tliat 
defendant  admitted  to  certain  parties  the  mak- 
ing of  the  assault,  and  had  stated  to  others  that 
he  would  treat  them  the  same  as  be  did  prose- 
cutor, it  was  not  error  to  admit  in  evidence  such 
shotgun  and  shell,  together  with  shot,  taken 
from  the  person  of  prosecutor  and  of  the  same 
size  as  those  formerly  In  the  empty  shell. 
B.  HoincioB— Assault  with  Inteht  to  Kill 
—iDBNTirr  or  Aocused  —  Sutficiekct  of 

BVIDBNOK. 

In  a  prosecution  for  assault  with  intent  to 
commit  murder,  evidence  examined,  and  held 
sufficient  to  identify  defendant  as  the  person 
who  committed  the  crime. 

Appeal  from  Superior  Coatt,  King  County ; 
Boyd  J.  Tallman,  Judge. 

Matteo  Romano  was  convicted  of  assault 
with  Intent  to  commtt  mur^  and  appeals. 
Affirmed. 

Wm.  0.  Eeltb  and  B.  F.  Kleutra,  for  ap- 
pellant Kmnetb  UacUntosh,  Hermon  W. 
Craven,  and  William  D.  Tott^  for  tbe  State. 

CROW,  J.  Appelant,  Hatteo  Romano,  was 
convicted  In  tbe  superlw  court  of  King  conn- 
ty  of  the  crime  of  assanlt  with  intent  to 
commit  murder,  and  baa  appealed  to  this 
court. 

About  2  o'clock  on  the  morning  of  March 
19,  1904,  while  Sebastian  Ucci,  the  prosecut- 
ing witness,  was  asleep  In  Ills  room  In  the 
city  of  Seattle,  some  unknown  person  made 
an  attack  upon  btm  with  a  sharp  Instrument 
cutting  hl8  throat!  and  Immediately  thwe- 
after  lOiot  him  In  the  back.  He  did  not  see, 
nor  was  he  able  to  identify,  his  assailant 
On  May  12,  1904,  appeUant  was  arrested  and 
charged  with  said  crlma  The  evidence 
shows  that  prior  to  his  arrest  In  conversa- 
tions with  Mrs.  Sebastian  Ucd,  tbe  divorced 
wife,  and  Mrs.  Concheta  Rosetta,  the  daugh- 
ter of  said  Sebastian  Ucd,  appsUant  admit- 
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ted  lie  had  made  said  assault  Two  days 
after  his  arrest  the  police  officers  found  a 
Rtaotgnn  and  empty  shell  In  his  room,  which 
were  admitted  as  evidence.  Fifty  or  sixty 
shot  taken  from  nccl's  wound,  of  the  size 
of  those  ttiat  bad  been  contained  in  the  emp- 
ty shell,  were  also  admitted  as  evidence 
Officer  Adams,  who  arrested  appellant,  tes- 
tified that  while  appellant  was  on  the  way  to  \ 
prison  he  said  to  John  Bosetta,  husband  of  ; 
Concheta  Bosetta:  "I  will  cut  your  throat 
If  I  get  out  of  this.  I  may  get  a  year,  but  i 
I  win  cut  your  throat"— and  that  be  also  | 
made  angry  stetements  to  said  Bosetta  In  the  ' 
Italian  language^  which  Adams  could  not 
understand.  From  ttie  testimony  of  appel- 
lant It  appears  that  he  claims  to  have  sus- 
tained criminal  r^tloni  with  Mid  Concheta 
Rosetta  for  a  considerable  period  of  time 
prior  to  bis  arrest ;  also  that  much  bitterness 
and  animosity  existed  between  him  and  said 
John  Bosetta.  He  evldoitly  regarded  John  i 
Bosetta  and  his  wife  as  being  responsible 
for  his  arrest  Jobn  Bosetta  testified  that, 
while  uipdiant  was  in  Uie  custody  of  Officer 
Adams,  be,  speaking  In  tba  Italian  language, 
taSA :  *1  may  get  two  or  tbree  years ;  but 
when  I  get  back  I  will  do  the  same  to  you 
as  I  did  to  your  father-in-law."  Mrs.  Sebas- 
tian Ucci,  divorced  wife  of  the  prosecuting 
witness,  testified  to  the  admission  made  to 
her  by  appellant,  and  Mrs.  Concheta  Bosetta, 
daughter  of  the  prosecuting  witness,  testl* 
fled  that  about  a  month  previous  to  his  arrest 
appellant  had  told  her  that  If  she  did  not 
leave  her  husband  and  live  with  him,  he 
would  do  the  same  to  her  as  he  had  her  fa- 
ther, and  that  he  bad  cut  and  shot  her  father. 
It  appears  that  on  the  day  of  bis  arrest  ap- 
pellant was  expected  to  call  at  the  house  of 
Concheta  Bosetta,  and  tiiat  she,  being  fear- 
ful of  an  assault  caused  OfBcer  Adams  to  be 
notified,  who,  as  the  result  of  such  notice, 
was  present  and  arrested  appellant  when  he 
arrived,  at  which  time  ^tpellant  was  heavily 
armed. 

Appellant  has  made  three  assignments  of 
error :  First  That  the  court  erred  in  giving 
the  following  as  a  portion  of  one  of  the  In- 
structions to  the  Jury :  "And  I  further  charge 
you  that  every  sane  person  Is  presumed  to 
Intend  the  natural  and  wdlnary  consequences 
of  his  voluntary  act"  Second,  ^lat  the  court 
should  have  set  aside  the  verdict  and  granted 
a  new  trial,  for  the  reason  that  the  Informa- 
tion does  not  charge  appellant  with  shooting 
the  prosecuting  witoess,  and  that  the  court 
therefore  erred  In  admitting  the  shotgun  In 
evidence.  Tbird.  That  the  court  erred  in  re- 
fusing to  set  aside  the  verdict  for  insufficien- 
cy of  evidence  as  to  the  Identity  of  the  per- 
son who  made  the  assault 

Appellant  evidently  bases  his  main  reli- 
ance for  a  reversal  upon  bla  exception  to  the 
charge  of  tiie  court  on  the  question  of  Intent 
citing  the  case  of  8-tate  v.  Dolan,  17  Wash. 
480,  DO  Pac.  4T2,  and  in  his  opening  brief 


says :  "The  prosecuting  witness  was  not 
murdered,  and  the  above  Instruction  as  ap- 
plied to  the  facts  of  this  case  left  the  Jury 
to  understand  that,  as  death  might  have  re- 
sulted as  the  natural  consequence  of  the  as- 
sault the  law  presumes  that  he  Intended  that 
such  consequences  should  follow.  If  death 
bad  resulted  from  the  act,  the  Instructions 
would  have  been  applicable,  but  this  court 
has  held  that  such  an  Instruction  Is  Inappli- 
cable In  the  case  of  assault  where  death  did 
not  result,  and  that  the  Intent  to  murder 
must  be  established  as  any  other  fact"  Be- 
fore discussing  the  Instmctions  In  State  v. 
Dolan,  supra,  or  those  In  tbe  case  at  bar,  we 
call  attention  to  a  material  variance  of  the 
Information  in  the  Dolan  Case  from  ttie  one 
upon  which  appellant  has  be&x  prosecuted. 
In  State  v.  Ackles,  8  Wash.  402,  86  Pac  507, 
this  court  held  that  on  the  information  then 
under  consideration,  which  charged  that  tlie 
defendant  "did  unlawfully,  purposely  and  or 
his  premeditated  malice,  and  with  intent 
to  murda*.  assault,  and  shoot  one  Benjamin 
Franklin  wltii  a  deadly  weapon,  *  • 
with  Intent  to  murder  the  said  Benjamin 
Franklin,"  said  defendant  could  not  be  con- 
victed of  the  crime  of  making  an  assault 
with  a  deadly  weapon  with  Intoit  to  do 
bodily  barm,  for  the  reason  tlutt  the  latter 
crime  was  not  induded  in  the  information. 
Anders,  J.,  there  speaking  for  this  court, 
said:  "While  It  ia  true  that  the  Jury  may 
find  a  defradant  not  guilty  of  the  (Xlme  char- 
ged, but  guilty  of  an  offense  of  lesser  degree, 
or  of  an  offense  necessarily  included  within 
that  charged.  It  Is  also  true  that  'accusation 
must  precede  conviction.'  and  that  no  one  can 
legally  be  convicted  of  an  offense  not  pn^ 
eriy  alleged.  The  accused,  In  criminal  pros* 
ecntims,  has  a  constitutional  right  to  be  ap- 
prised of  the  nature  and  cause  ci  the  accusa- 
tion against  him.  Const  art  1,  I  22.  And 
this  can  only  be  made  known  tiy  setting  forth 
In  the  Indictmttit  or  information  arery  fact 
constituting  an  element  of  the  offense  char- 
ged. This  doctrine  Is  elementary  and  of  uni- 
versal application,  and  Is  founded  on  the 
plainest  principle  of  Justice.  Tested  by  this 
rule,  we  think  the  verdict  and  Judgment  in 
tills  case  were  ernmeous,  and  must  t>e  set 
aside.  Under  our  statute,  an  assault  with 
a  deadly  weapon  with  intent  to  Inflict  upon 
the  person  of  another  a  bodily  Injury  Is  made 
a  felony  only  upon  the  express  condition 
that  the  assault  is  without  considerable  prov- 
ocation, or  where  the  circumstances  of  the 
assault  show  a  willful,  malignant,  and  aban- 
doned heart"  The  information  in  State  v. 
Ackles,  supra,  which  is  set  forth  at  page  463 
of  8  Wash.,  page  SOS  of  86  Pac,  of  the  opln- 
ton  discloses  an  ntter  absence  of  any  allega- 
tion that  the  assault  was  without  any  con- 
siderable prorocatton,  or  that  it  was  the  Im- 
pulse of  a  willful,  abandoned,  or  malignant 
heart  2  Ballinger's  Ann.  Codes  &  St  |  705? 
This  court  therefore  revised  the  final  Judg- 
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ment  entered  on  a  verdict  finding  the  de- 
fendant gouty  of  the  lesser  crime  of  an  ae* 
saolt  wltb  a  deadly  weapon  with  intent  to 
do  bodily  liann.  In  State  t.  Tonng;  22  WaslL 
271  60  Faa  651^  the  defmdant  was  prosecnt- 
ed  upon  an  information  duirglnc  him  with 
the  crime  of  making  an  assault  upon  the 
pnmecntlng  witness  with  a  deadly  weapon 
with  intent  to  kill  and  mnrder  said  prosecat' 
Ing  witness.  But  an  examlnaUon  of  the  In- 
formation, which  appears  in  the  opinion,  wlU 
show  that  by  reason  of  the  use  of  the  words 
"with  the  Intent  aforesaid,  no  con^derable 
proTocatlon  appearing  therefor,"  tt  was  suf- 
ficient t6  sustain  a  conTlction  of  the  lesser 
crime  of  assault  wltii  intent  to  do  bodily 
harm.  The  trial  court,  however,  refused  to 
instmct  the  jury  that  they  could  find  the 
defendant  guilty  of  such  lesser  crime,  and 
this  court  speaking  through  Dunbar,  J., 
held  such  refusal  to  be  prejudicial  error, 
saying:  "The  refusal  of  the  court  to  give 
this  Instruction  is  alleged  here  as  error.  We 
think  it  was  error,  and  prejudicial  to  the  de- 
fendant It  is  true  that  in  State  v.  Ackles, 
8  Wash.  462.  36  Pac.  597.  we  held  that  under 
the  information  in  that  case  It  was  not  com- 
petent for  the  Jury  to  return  a  verdict  of 
guilty  of  assault  with  a  deadly  weapon  with 
intent  to  do  bodily  harm,  but  for  the  reason 
that  the  lesser  crime  was  not  described  in 
the  information;  there  being  no  allegation 
that  the  assault  was  without  considerable 
provocation,  or  that  it  was  the  Impulse  of  a 
willful,  abandoned,  or  malignant  heart 
•  •  •  Under  our  statute  (Ballinger's  Ann. 
Codes  A  St  S  7058)  an  assault  with  a  deadly 
weapon,  with  Intent  to  inflict  upon  the  per- 
son of  another  a  bodily  Injury,  Is  made  a 
fekny  only  upon  the  express  condition  that 
the  assanlt  Is  without  considerable  provo- 
cation, or  where  the  drcnmstances  of  the  as- 
sault show  a  willful,  malignant  and  aban- 
doned heart ;  and.  when  an  act  is  punishable 
in  a  particular  manner  under  certain  con- 
ditions, these  conditions  must  be  set  forth 
so  as  to  show  that  the  act  is  punishable. 
But  the  hiformatlon  In  this  case  meets  all 
the  objections  urged  by  the  court  In  the  case 
cited.  It  is  alleged  that  the  assault  was 
made  In  the  manner  and  form  stated,  no 
considerable  provocation  appearing  therefor, 
and  as  the  statute  is  In  the  alternative,  so 
far  as  the  conditions  mentioned  (via.,  no  con- 
siderable proTocatlmi  appearing,  or  that  It 
was  the  Impulse  of  a  willful,  abandoned,  and 
malignant  heart)  are  concerned,  the  state- 
ment of  the  existence  of  either  was  suffl- 
dent"  By  tiiese  decisions  the  law  of  this 
■tate  is  well  settled  to  the  effect  that  wli«« 
an  Informatlan  charging  a  defendant  with 
making  an  assault  wltlt  a  deadly  weapon 
with  Intoit  to  commit  tlie  crime  of  mnrder 
is  not  so  drawn  aa  to  Indiide  Uw  leasei- 
crime  of  assault  with  intent  to  do  bodily 
barm,  a  conviction  of  the  latter  crime  can- 
not be  pwmltted;  hut,  when  it  la  to  drawn. 


It  would  be  error  for  the  trial  court  to  re- 
fuse to  instruct  the  jury  that  the  defmdant 
might  be  convicted  of  anch  lesser  crime. 
The  information  in  State  t.  Dolan,  supra, 
which  we  find  in  the  record,  was  not  so 
drawn  as  to  authorise  a  conviction  of  the 
leaser  crime  of  assault  with  intent  to  do  bod- 
ily harm,  but  corresponds  to  the  Information 
In  State  v.  Ackles,  supra.  It  ttierefore  fol- 
lowed that  the  only  crime  aa  to  which  the 
court  was  authorized  to  Inatract  the  jury 
was  the  one  ttiereln  diarged,  to  wit  assault 
with  intoit  to  commit  murder. 

In  this  case  the  information,  omitting 
formal  parts,  la  in  the  following  language: 
"Matteo  Romano  la  hereby  accused  by  W.  T. 
Scott  the  prosecuting  attorney  In  and  for  tlie 
coon^  of  King,  state  of  Washington,  in  the 
name  of  and  by  the  aothorlly  of  said  state 
of  Washington,  and  on  oatti  by  this  informa- 
tion, of  the  crime  of  assanlt  with  intent  to 
commit  the  crime  of  mnrdo',  committed  as 
follows,  to  wit:  He,  the  said  Matteo  Bo- 
mano,  in  the  county  of  King,  state  of  Wash- 
ington, on  the  19th  day  of  March,  1904,  wlll- 
fnlly,  unlawfully,  felouiously.  purposely,  ma- 
Udonsly,  and  with  Intent  to  kill  and  mnrd« 
one  Sebastian  Uod,  an  assault  did  make  In 
and  upmi  the  person  of  the  said  S^stlan 
Ucd  with  a  deadly  weapon,  to  wit  a  ra- 
aor,  tlien  and  tiiere  lud  and  held  in  the 
bands  of  the  said  Matteo  Romano,  with 
which  he  then  and  there  willfully,  unlawfully, 
feloniously,  purposely,  and  malidously  struck 
at  cut  and  wounded  the  person  of  the  said 
Sebastian  Uod,  with  the  intent  aforesaid, 
no  considerable  provocation  appearii^E  there- 
for." It  will  be  seen  tibat  this  information 
is  almost  identical  with  that  in  tlie  case  of 
State  V.  Tonng,  siqira,  hmce  it  here  became 
the  duty  of  the  trial  court  to  charge  the  jury, 
not  only  as  to  all  necessary  facts  which  must 
be  proven  to  auttiorlze  a  conviction  of  the 
crime  of  assault  with  Intent  to  commit  mur- 
der, but  also  as  to  all  facts  necessary  to  be 
proven  to  warrant  a  conviction  of  the  crhne 
of  assault  with  Intent  to  do  great  bodily 
harm.  The  trial  conrt  first  charged  the  jury 
as  follows:  "Under  tills  infwmatlon  it  is 
possible,  ihonld  tlie  evidence  nnder  my  in- 
structlcms  justly  it  that  the  defendant  be 
convicted  of  any  of  three  separate  offenses. 
They  are:  (1)  Assault  with  a  deadly  weapon 
with  Intent  to  commit  the  crime  of  murder. 
(2)  Assault  with  a  deadly  weapon  with  In- 
tent to  do  bodily  harm.  ^  Assault  and  bat- 
tery." After  giving  thla  charge,  the  court 
proceeded  to  define  the  different  grades  of 
crime  above  mentioned,  and  also  to  state  the 
facte  necessary  to  be  iwoven  to  authorize  a 
eonvlctiwi  !n  each  instance.  Tha^aftn*  the 
following  instmctlona,  which  we  will  number 
for  the  omvenlenee  of  referoice,  were  given : 
"(1)  The  defendant  In  this  caae  being  charged 
with  catting  and  wounding  one  Sebastian 
Ucet  with  Intent  to  Itin  and  murdn  the  said 
Sebastian  Ucd,  before  the  defendant  can  be 
convicted  aa  diarged  In  the  information,  tt  Is 


Digiiized  by 


4 


83  FAGIFIO 


BEFOBTSa. 


neceauT  that  yon  be  satisfied  by  the  erldenoe 
beytHod  a  reasonable  doubt,  not  only  Oiat  tb« 
defendant  did  cat  and  wound  said  Sebastian 
Ucd.  bat  that  In  so  doing  be  Intended  to  kill 
and  mnider  said  UocL  This  Intent  la  as  eB> 
sentlal  an  element  of  the  crime  as  la  the  act 
Itself,  and  most  be  found  by  the  Jory  aa  a 
matter  of  fact  befon  a  conviction  can  be  bad 
of  the  crime  charged  In  the  Informadon.  (2) 
If  yon  find  from  the  evidence  that  the  d<^tend- 
ant  cut  and  wounded  said  Sebastian  Ucd, 
and  Intended  to  cut  uid  wound  falm,  but  are 
not  satisfied  that  In  so  doing  be  Intended  to 
kill  ttw  said  Ucd,  you  cannot  find  the  def^id- 
aut  guilty  as  charged  in  the  Informatlim.  An 
Intent  to  wound  la  not  sufficient  (8)  I 
charge  yon  that,  In  order  to  prove  the  crime 
of  assault  with  Intent  to  commit  the  crime 
of  morder  in  this  case,  It  is  necessary  for  the 
state  to  prove  beyond  a  reasonable  donbt 
that  the  d^endant,  at  the  time  and  place, 
and  In  the  manner  and  form  charged  In  the 
Infimnatton,  cut  Sebastian  Ucd  with  a  raaor 
or  other  sharp  Inatruraoit  purposely  and  ma- 
lidonsly,  intending  to  take  his  life;  and  that. 
In  order  to  prove  the  crime  of  assault  with  a 
deadly  weapon  with  lnt«it  to  Inflict  bodily 
Injury  In  thia  case.  It  Is  necessary  for  the 
state  to  prove  b^ond  a  reasonable  donbt  that 
at  the  time  and  place  mentioned  in  the  In- 
formation the  defendant  purposely  and  un- 
lawfully cut  Sebastian  Ucci  with  a  knife  <a 
other  sharp  instrument,  without  any  consider- 
able provocation,  witb  the  intention  of  In- 
flicting great  bodily  Injury  iqwu  the  person  of 
aald  Sebastian  UccL  But  I  charge  you  that 
sucih  Intent  need  not  be  proved  1^  direct  and 
positive  testimony,  but  may  be  Inferred  by 
the  Jury  from  tbe  facts  and  circumstances 
pres«ited  as  evldoice  In  this  case,  pro- 
vided they  are  suffldent  to  satlafy  you  be- 
yond a  reasonable  doubt  of  the  existence  of 
such  Intent;  and  7  further  charge  IKW  that 
every  fone  person  <«  pretumed  to  intmd  the 
natural  and  orfUnarv  ootuequmoet  of  hU 
voiuntari/  act."  In  the  above  quotation  we 
have  italldsed  the  language  to  which  the 
appelant  has  taken  exc^itlon,  and  upon  which 
he  assigns  his  first  error. 

It  Is  contended  by  respondeot  that  the  ex- 
cations  taken  by  appellant  are  not  sufficient 
to  Justify  any  consideration  of  said  assign- 
ment by  this  court  We  have  some  doubt  as 
to  tbelr  sufficiency,  but  will  nevertheless  con- 
sider the  assignment  on  Its  merlta.  If  the 
only  crime  of  which  the  appellant  could  be 
convicted,  under  the  Information  herein,  was 
that  of  assault  with  intent  to  murder,  the  lan- 
guid objected  to  wonid  have  no  place  In  tbe 
Instntctlon,  and  under  Uie  authority  of  State 
V.  Dolan,  supra,  might  possibly  be  prejudldal 
error.  It  is  conceded  by  the  appellant  that 
this  language  or  Instruction  on  the  question 
of  Intent  Is  not  erroueoua  or  prejudldal  when 
applied  to  the  crime  of  assault  with  Intent 
to  do  great  bodily  harm,  but  as  to  that  crime 
statM  tbe  law.  Our  view  of  the  entire  body 
of  the  Instructions  la  that  iqion  the  different 


degreoe  of  crime  involved  in  the  information 

tlie  several  InatroctlonB  givw  were  proper. 
It  will  be  noticed  that  Inslnietloiia  1  and  2 
above  quoted  are  almost  Identical  with  the 
first  and  third  inatructloni  which  were  asked 
of,  and  refused  by,  the  trial  court  In  State  v. 
Dolan,  aupra,  shown  at  pages  SIO^  Sll.  of  the 
opinion,  and  which  wwe  iqiproved  by  this 
court  as  proper  under  an  information  char- 
ging only  the  crime  of  assault  wltii  Intent 
to  commit  murdtf .  Tbese  instmctlons  were 
glvoi  by  tbe  trial  court  at  tbe  request  of  ap- 
pellant; and  correctly  stated  the  law  of  In- 
tuit aa  applied  to  tbe  crime  of  assault  with 
Intent  to  murder.  In  addition  to  giving  this 
etiai^  it  also  became  the  duty  of  the  trial 
court  to  hastmct  the  Jury,  under  the  Infiorma- 
tkm  here,  on  the  law  of  lut^  as  applied  to 
the  crime  of  assault  with  Inteit  to  do  bodily 
harm,  and  our  understanding  of  the  language 
excepted  to  by  the  a];^)tilant  is  that  it  refers 
to  the  lattw  o'lme  <Hdy.  An>ellant,  however, 
contends  that  because  the  court  gave  tbe  In- 
structions 1  and  2,  aa  vequested  by  blm,  and 
also  gave  that  to  which  he  has  excited,  the 
entire  body  of  Instructions  as  irfven  became 
inconsistent  and  necessarily  tended  to  mis- 
lead and  confuse  the  Jury.  We  cannot  agree 
with  this  contention,  as  to  do  so  would  be  to 
hold  tbat  under  an  information  sncb  aa  the 
one  at  bar  tbe  trial  court  could  Instruct  only 
on  the  question  of  Intent  as  applied  to  the 
charge  of  assault  with  intent  to  murder. 
But,  if  this  was  done,  and  no  proper  In- 
struction was  given  on  the  lesser  crime,  tbe 
action  of  the  court  would  be  error  under  the 
authority  of  tbe  State  v.  Young,  supra.  Con- 
sidering all  tbe  instructions  in  tbe  light  of 
tbe  Information  upon  which  the  appellant 
was  prosecuted,  we  are  unable  to  find  any 
prejudicial  error. 

By  bis  second  assignment  of  error  the  ap- 
pellant in  substance  contends  that,  as  he  was 
not  charged  with  shooting  the  prosecuting 
witness,  tbe  court  erred  in  admitting  In  evi- 
dence the  shotgun  which  was  found  in  his 
room  two  days  after  his  arrest  In  view  of 
statements  made  by  appellant  to  the  various 
witnesses,  as  above  narrated,  and  tbe  evi- 
dence of  the  physician  who  attended  the 
prosecuting  witness,  showing  and  Identifying 
the  shot  and  other  articles  taken  from  the 
wound,  and  as  the  prosecuting  witness  was 
actually  shot  by  tbe  person  who  cut  bis 
throat  we  think  this  evidence  was  proper. 

Tbe  last  contention  made  by  appellant  Is 
that  the  court  committed  prejudicial  error  In 
refusing  to  set  aside  tbe  verdict  for  insuffl- 
dency  of  evidence  to  Identify  appellant  as  tbe 
person  who  committed  tbe  crime.  An  exam- 
InatioD  of  the  statement  or  facts  shows  this 
assignment  to  be  absolutely  without  merit 
The  verdict  is  sustained  by  the  evidence. 

The  Judgment  la  affirmed. 

MOUNT,  a  X,  and  DUNBAR,  rULLERp 
TON,  and  HADLEY.  JJ.,  concur. 
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SUDKIN,  J.  (amcvrrlng).  By  the  same  In- 
ftnrmatloD  the  appellant  was  charged  with 
the  commission  of  two  felonies:  First,  an 
asMQlt  with  intent  to  murder;  and,  second, 
an  assault  with  a  deadly  weapon  with  Intent 
to  inflict  a  bodily  injury,  where  no  consider- 
able provocation  appeared.  The  court  char- 
ged tbe  Jury  In  general  terms  that  the  intent 
was  an  essential  element  of  the  crime  char- 
ged, and  most  be  proved  as  a  fact,  that  It 
might  be  proved  by  circumstantial,  as  well 
as  by  direct  evidence,  and  *that  every  «ane 
person  is  presumed  to  intend  the  natural 
onil  ordinary  consequences  of  his  voluntarv 
act.  The  majority  holds  that  the  Italicized 
portion  of  tbe  (4iai%e  referred  only  to  the 
diarge  of  an  assanit  with  intent  to  inflict 
a  bodily  injury,  and  that  the  charge  Is  cor- 
rect as  applied  to  that  crime;  thus  distin- 
guishing thlfl  case  from  tbe  case  of  State  t. 
Dolan,  cited  In  the  majority  opinion.  I  con- 
fess I  am  at  a  loss  to  know  how  the  Jury 
could  understand  that  the  above  general  state- 
ment of  an  abstract  proposition  of  law  ai>- 
plied  to  the  question  of  intent  Involved  In 
the  commisrion  of  one  felony,  but  not  In  the 
otber.  I  am  at  a  still  greater  loss  to  know 
wfay  the  charge  Is  correct  as  applied  to  one 
felony,  but  not  as  to  the  other.  If  a  sane 
man  does  not  Intend  tbe  natural  and  probable 
consequences  of  his  voluntary  act,  when 
charged  with  an  assault  vrlth  Intent  to  mur- 
der, because  murder  does  not  ensne,  it  would 
seem  Inevitably  to  follow  that  a  person  char- 
ged with  an  assault  with  Intent  to  Inflict  a 
bodily  Injury  does  not  Intend  the  natural  and 
probable  consequences  of  his  voluntary  act, 
unless  bodily  Injury  ensues,  and  it  would  be 
manifest  error  for  the  court  to  assume  In  its 
diarge  to  the  Jury  that  bodily  injury  did,  in 
fact,  ensue.  I  concur  in  the  Judgment  of 
affirmance  because  I  think  the  portion  of  the 
charge  excepted  to  Is  a  correct  statement  of 
a  familiar  proposition  of  law,  and  Is  appli- 
cable in  every  case  where  the  question  of  In- 
tent Is  involved.  In  charging  tbe  Jury  In 
Commonwealth  r.  Webster,  5  Cusb.  295,  S2 
Am.  Dec  711,  Shaw,  G.  J.,  said:  "This  rule 
Is  founded  on  the  plain  and  obvious  principle 
that  a  person  must  be  presumed  to  Intend 
to  do  that  which  he  voluntarily  and  willfully 
does  in  fact  do,  and  that  be  must  Intend  all 
the  natural,  probable,  and  usual  consequences 
of  bis  own  acts."  The  Supreme  Court  of  the 
United  States,  In  commenting  on  an  instruc- 
tion in  Allen  r.  United  States,  164  U.  S.  492, 
17  Sup.  Ct  IM,  41  L.  Ed.  528.  says:  "This 
Is  nothing  more  than  a  statement  of  the 
familiar  proposition  that  every  man  Is  pre- 
amned  to  intend  the  natural  and  probable 
eonseqnenoeB  of  bis  own  act  1  Greenleaf 
on  EMdatcCb  1 18;  Begina  t.  Jone«,  0  a  &  P. 


2S;  Reglna  v.  Hill,  8  a  &  P.  274;  Reglna  t. 
Beard,  8  C.  &  P.  143;  People  v.  Herrlck,  18 
W«id.  87,  91."  Greenleaf  says.  In  the  sec- 
tion cited:  "Thus,  also,  a  sane  man  Is  con- 
clusively presumed  to  contemplate  the  natural 
and  probable  consequences  of  his  own  act; 
and  therefore  tbe  Intent  to  murder  Is  con- 
clusively Inferred  from  the  deliberate  use  of 
a  deadly  weapon." 

Why  should  the  application  of  this  familiar ' 
principle  depend  on  something  that  transpires 
long  after  tbe  commission  of  tbe  crime?  I 
cast  two  men  overboard  in  midocean.  The 
one  succumbs;  the  other  is  rescued.  I  am 
prosecuted  for  the  murder  of  the  one,  end  in- 
tend the  natural  consequences  of  my  act;  but 
in  the  prosecution  for  an  assault  with  intent 
to  murder  the  other  I  do  not  Intend  the 
natural  and  probable  consequences  of  my  act, 
becaoset  forsooth,  he  was  rescued  through 
no  agency  of  mine.  I  shoot  reddessly  Into 
a  crowd,  and,  tbe  same  act  tdU  one  person 
and  dangerous  wound  another.  I  Intend 
tbe  natural  consequences  of  my  act  as  to 
the  one,  but  not  as  to  the  other.  Let  ns 
snnxwe  in  thU  case  tiiat  the  majority  ftnmd 
tbat  the  court  betov  did.  In  fact,  charge  the 
Jury  tliat  tin  appellant  Intmded  tbe  natural 
and  probable  ctmaequencea  of  bl>  act  <ui  tbe 
diarse  of  an  assault  wltb  Intent  to  murder, 
and  rerersed  the  yxSgmeot  for  that  error; 
and  let  »  further  suppose  that  the  prosecute 
ing  witness  haa  died  In  the  meantime  from 
the  effect  of  his  wounds,  and  that  tbe  charge- 
against  the  appdiant  is  changed  from  assault 
with  intent  to  murder  to  a  charge  of  murder. 
On  the  trial  of  the  latter  charge  tbe  court 
Instructs  tbe  Jury  that  a  sane  man  Intokds  the 
natural  and  probable  consequences  of  his 
voluntary  act,  and  this  court  afllrms  tiie 
Judgment  It  is  thus  established  by  two  sol- 
emn judgments  of  this  court  that  a  man  in- 
tends the  natural  and  probable  consequences 
of  a  certain  act,  and  that  he  does  not  Intend 
the  natural  and  probable  consequences  of  the 
same  act  and  in  the  opinion  of  tbe  majority 
both  judgments  are  founded  on  correct  l^al 
principles.  In  fact,  the  judgment  In  this  case 
is  affirmed  solely  because  the  majority  con- 
cludes that  the  court  below  In  one  breath 
told  tbe  jury  that  the  appellant  was  presumed 
to  Intend  the  natural  and  probable  conse- 
quences of  certain  acts,  and  In  the  next 
breath  told  them  exactly  the  contrary.  I  do 
not  care  to  Indulge  in  any  sudi  refinements, 
but  vote  for  affirmance  on  tbe  broad  ground 
that  the  Instruction  excepted  to  embodies  a 
correct  etatemoit  of  the  law  as  to  any  or 
all  of  the  crimes  charged. 

BOOT,  3^  concurs. 
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OBITMAN  T.  UNITED  STATES  FIDELITY 

&  GUARANTY  C50.  et  aL 
(Snprone  Court  of  Wadiincton.  Dec.  20, 1905^) 

1.  FLEADINQ  — AlBSDHBHT  TO  CONFOSH  TO 

Pboofs. 

Where  an  architects*  certificate  waa  Intro- 
duced in  evidence  on  the  first  trial  of  an  action, 
and  on  rebuttal  defendant  affirmatively  proved 
the  giving  of  the  certificate  and  attempted  to 
uhow  that  it  waa  given  without  sufficient  in- 
vestigation, it  was  proper  for  the  court,  on  a 
second  trial  on  which  the  certificate  was  intro- 
daeed,  to  permit  the  complaint  to  be  amended 
to  conform  to  the  proof  allying  that  the 
architects  bad  audited  and  certified  the  claims 
made  as  required  bj  the  contract,  so  as  to  aa- 
thoriie  proof  of  such  certificates. 

2.  Pbihoifal  ab  Substt  —  Ezecutioii  or 
BonD— WaiTBa  of  OBJEcriona. 

Where  a  contractor's  surety  delivered  the 
bond  to  bim  for  the  purpose  of  closing  a  build- 
ing contract  with  plaintiff,  the  surety  thereby 
constituted  the  contracts  its  agent,  and  in  the 
absence  anything  on  the  face  of  the  bond 
tending  to  put  plaintiff  on  inquiry  the  surety 
was  boond. 

3.  JUDQMENT&— COLLATEEAL  ATTACK. 

Mechanics'  Hen  judgments  are  not  subject 
to  collateral  attack  in  an  action  on  a  buildUng 
contractor's  bond  in  which,  they  were  prored  as 
a  part  of  the  damages. 

Appeal  from  Superior  Court,  Adams  Ooud- 
t7;  Henry  L.  Keiinau,  Judge. 

Action  by  H.  E.  Grltman  againet  tbe  United 
States  Fidelity  &  Ouaran^  Company  and 
another.  From  a  judgment  for  plaintiff,  de- 
fendant guaranty  company  appeals.  Af- 
firmed. 

Merrltt  &  Merritt  and  Crow  ft  Williams,  for 
appellant  O.  R.  Holcomb  and  Poet,  Avery  ft 
Hlgglns,  for  respondent 

DUNBAR,  J.  This  is  an  action  by  respond- 
mt,  who  was  tbe  owner,  ag.-ilnst  tbe  con- 
tractor and  appellant  surety  on  tbe  con- 
tractor's bond,  for  damage  on  accomit  of  the 
default  of  the  contractor.  The  complaint  al- 
leged, tbe  execution  of  the  contract ;  that  tbe 
contractor  bad  entered  apon  tbe  performance 
of  tbe  contract  and  had,  during  the  contin- 
uance thereof,  abandoned  the  work;  that  be 
bad  paid  divers  sums  upon  tbe  estimate  of 
The  architects,  and  was  compelled  to  pay  cer- 
tain judgments  upon  materialmen's  and  labor- 
ers' liens,  and  certain  other  amounts  to  com- 
plete tbe  building ;  that  tbe  contractor  was  to 
pay  $10  per  day  for  the  time  after  the  Ist  day 
of  August;  that  the  building  was  not  com- 
pleted for  36  days  thereafter,  and  that  al- 
tog:etber  be  was  damaged  in  tbe  total  sum  of 
$2,787.44.  It  was  not  alleged  In  tbe  com- 
plaint that  the  accounts  for  expenses  incurred 
by  the  owner  were  audited  and  certified  by 
the  architects,  as  provided  by  article  5  of  the 
contract  Appellant  demurred  to  tbe  com- 
jilalnt  OD  general  grounds.  The  demurrer 
n-fls  overruled,  Issues  were  Joined,  and  an 
afflrraatlve  defense  set  up  that  the  contract 
under  which  the  building  wns  erected  was 
not  tbe  contract  under  which  tbe  bond  was 
given;  that  tbe  Judgments  npou  tibe  me- 


chanics' liens  were  erroneous  and  void,  etc 
Tbe  respondent  replied,  denying  tbe  afflrma< 
tlve  answer,  Tbe  case  was  tried  In  October 
by  a  Jury,  resulting  In  a  verdict  for  respond- 
ent Tbe  verdict  was  afterwards  set  aside 
and  a  new  trial  granted.  Tbe  second  trial 
was  by  the  court  During  tbe  first  trial  tbe 
respondent  offered  la  evidence  a  cotlflcate 
of  tbe  architects  by  which  the  correctness  of 
the  expenses  was  certified.  To  this  offer  ap- 
pellant objected,  on  tbe  groimd  that  It  was 
irrelevant  incompetent  and  immaterial,  and 
there  were  no  allegations  in  the  complaint  to 
Justify  It.  Tbe  certificate  was  admitted  In 
part  and  excluded  In  part;  tbe  part  excluded 
being  held  to  be  improperly  in  the  certificate. 
After  tbe  new  trial  was  granted,  the  appel- 
lant applied  for,  and  was  granted,  leave  to 
file  an  amended  answer.  Responddt  asked, 
and  was  granted,  leave  to  amend  Us  com- 
plaint In  certain  immaterial  particulars,  but  no 
effort  wan  made  to  amend  by  alleging  that  the 
architects  had  audited  and  certified  as  re- 
quired by  tbe  contract  When  tbe  case  came 
on  for  trial  tbe  second  time,  on  tbe  19tb  day 
of  February,  1004,  It  was  stipulated  that  the 
testimony  taken  at  the  former  trial  should 
be  extended  and  transcribed,  and  the  parties 
should  offer  any  additional  testimony  they 
desired  and  interpose  additional  objections, 
and  the  court  should  consider  all  testimony 
taken  and  objections  made  at  both  trials. 
Again  respondent  offered  tbe  certificate  of  the 
architects  upon  the  expenses  incurred  after 
the  default  of  the  contractor.  Objection  was 
a^aln  made,  upon  the  same  ground  as  In  the 
former  trial,  and  upon  the  additional  ground 
that  it  was  not  in  the  manner  and  form  con- 
templated In  tbe  contract  In  April  the  ease 
came  on  for  argument  upon  tbe  objections  to 
testimony  and  upon  the  merits.  On  the  2Stb 
day  of  October  the  court  signed  an  order  per- 
mitting respondent  to  amend  his  complaint, 
and,  at  the  same  session,  signed  the  findings 
of  fact,  conclusions  of  law,  and  Judgmeut  upon 
the  amended  complaint  to  all  of  which  ap- 
pellant objected,  and  It  was  allowed  an  ex- 
ception. On  October  29tb,  tbe  order  granting 
leave  to  amend,  the  amended  complaint  the 
findings,  conclusions,  and  Judgment  were  filed 
with  the  clerk. 

The  appellant's  contention  Is  that  the  court 
erred  in  allowing  the  amendment  to  tbe  com- 
plaint In  relation  to  tbe  architects'  certificate 
at  the  time  it  was  made.  Conceding  without 
deciding  that  the  complaint  was  not  broad 
enough  to  admit  tbe  certificate  of  tbe  archi- 
tects, the  trial  court  did  not  commit  error  In 
granting  tbe  motion  to  make  the  pleadings 
conform  to  the  evidence,  and,  if  it  bad  not 
done  so,  this  court,  under  the  liberal  provi- 
sions of  the  statutes  and  Its  own  uniform  de- 
cisions, would  consider  the  pleadings  amend- 
ed to  conform  to  the  facts  proven  and  necessa- 
ry to  be  proven,  when  such  amendment  would 
be  in  furtherance  of  Justice,  and  when  neither 
party  would  be  In  any  wise  misled  or  preju- 
diced thereby.   A  very  earnest  appeal  baa 
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been  made  by  appellant,  1^  both  brief  and 

oral  argument,  on  tbat  question,  and  It  Is  In- 
Eisted  that  injustice  has  been  done  it  by  al- 
loiriitK  t^^'«  amendment  Counsel  differ  wide- 
ly as  to  what  actually  occurred  during  the 
trial  of  the  case,  tending  to  show  whether  or 
Dot  objection  was  made  to  the  introduction  of 
the  eridence  of  the  architects'  c^flcate  tot 
the  spei^al  reason  that  it  was  not  pleaded. 
An  exaiilnatlon  of  the  record  shows  tliut 
there  is  room  for  contention  oij  this  proposi- 
tioo.  However,  the  more  material  question 
is.  has  the  appellant  been  in  any  way  sur- 
prised or  misled  by  the  action  of  the  court  in 
allowing  the  amendment?  Upon  this  ques- 
tion, the  following  excerpt  from  the  language 
of  the  court  in  passing  upon  the  motion  to 
amend  has  great  weight  The  court.  In  mak- 
ing its  ruling  on  the  motion  to  amend,  among 
other  things,  said:  "After  the  certificate  was 
received  In  evidence  by  the  court,  counsel  for 
defendant  offered  eridence  tending  to  impeach 
said  certlflcate,  all  of  which  was  admitted, 
considered,  and  received  by  the  court;  that 
the  court  Is  of  the  opinion  that  the  all^a- 
tions  of  the  complaint  were  broad  enough  to 
entitle  the  plaintiff  to  Introduce  in  evidence 
said  certlflcate,  and  Inasmuch  as  defendants 
were  permitted  to  introduce  evidence  for  the 
purpose  of  impeaching  or  destroying  the  force 
and  effect  of  said  certificate  the  same  as 
if  an  issue  bad  been  made  thereon  by  the 
answer  as  well  as  by  the  complaint  siid 
as  the  point  of  Insufficiency  of  the  com- 
plaint in  this  respect  with  other  objec- 
tions was  not  argued  before  the  court  until 
fleveml  weeks  after  both  parties  had  intro- 
duced their  evidence  and  rested,  and  agreed 
that  the  case  should  be  argued  afto:  the  evi- 
dence had  been  transcribed  by  the  stenogra- 
phs, and  the  point  as  to  the  rafBciency  of  the 
complaint  Is  purely  technical,  and  no  Improp- 
er advantage  could  be  obtained  by  the  plain- 
tiff, and  no  harm  doue  to  defendant  by  con- 
sidering the  complaint  as  amended  to  accord 
with  the  proofs.  Now,  therefore,  It  Is  ordered 
upon  motion  of  plaintiff,  that  said  complaint 
be  treated  as  amended  with  the  proofs  In  the 
above  respect  and,  further,  that  the  plaintiff 
may,  If  he  desires,  file  amended  complaint  as 
of  the  time  of  the  second  trial  of  this  cause, 
to  wit,  February  19,  1901 ;  said  amended  com- 
plaint to  contain  an  all^atlon  as  to  the  exe- 
cution and  delivery  by  the  architects  of  said 
certificate  and  estimate,  auditing  said  account 
above  referred  to,  and  also  that  the  answer 
of  the  defendant  shall  likewise  be  deemed 
amended  to  accord  with  the  proofs,  so  that  nil 
testimony  and  evidence  Introduced  by  defend- 
ant tending  to  impeach  or  destroy  the  effect 
of  said  certificate  shall  be  considered  properly 
in  evidence  and  within  the  Issues  in  said 
cause. 

Not  only  was  this  certificate  Introduced 
In  evidence  on  the  first  trial,  so  that  the  ap- 
pellant cannot  plead  surprise  or  want  of 
opportonltjr  to  prepare  controverting  testi- 


mony, but,  upon  rebuttal,  the  appellant  af- 
firmatively proved  the  glvli^c  of  the  certifi- 
cate, and  attempted  to  show  that  It  was  given 
without  sufficient  investigation.  This  would 
probably  not  estop  the  appellant  trom  urging 
the  inadmissibility  of  the  testimony  offered 
by  the  respondent  but  it  goes  to  show  lack 
of  aurprlse  or  Injury  by  reason  of  the  order 
of  the  court  allowing  the  amendment  to  the 
complaint  The  whole  record  brings  the  case 
squarely  within  Uie  rule  announced  by  this 
court  In  Green  t.  Tldball.  26  Wash.  388,  67 
Pac.  84,  55  li.  R.  A.  879,  wtawe  we  said: 
**Tbe  statute  directs  tis  to  disregard  any  er- 
ror or  defect  which  does  not  affect  a  snb- 
fltantlal  right  of  the  adverse  party  (Bel- 
linger's Ann.  Codes  ft  St  section  4957),  and 
to  determine  all  causes  upon  the  merits 
thereof,  disregarding  all  technicalities,  and  to 
consider  all  amendments  wblcta  could  have 
been  made  as  made  (section  6535).  When, 
therefore,  a  cause  has  been  tried  upon  Its 
merits,  as  if  upon  pleadings  anfflclent  in 
form  and  substence.  In  which  the  complain- 
ing party  has  not  been  misled,  and  has  had 
full  opportunity  to  present  his  case,  some 
substantial  wrong,  some  failure  upon  the 
part  of  bis  adversary  to  aver  or  prove  a 
material  matter  necessary  on  his  part  to  be 
averred  and  proven  In  order  to  entitle  him 
to  recover,  must  be  shown,  before  tbis  court 
is  warranted  In  reversing  and  remanding 
a  cause  for  a  new  trial.  A  mere  defect  in 
pleading  Is  not  a  cause.  It  must  not  only 
be  defective,  but  must  have  operated  to  the 
substantial  injury  of  the  complainant  be- 
fore that  result  can  follow."  The  same 
reasoning  would  prevent  this  court  from  dis- 
mtssiug  the  case  after  trial,  even  though  the 
demurrer  should  have  been  sustained  in  the 
first  instance.  See,  also,  Klnkead  v.  Hohnes 
A  Bull  Famltnre  CkK,  24  Wash.  216,  6i  Pac. 
157. 

The  next  contention,  that  the  contract  sued 
on  was  not  the  contract  upon  which  the  bond 
was  given,  cannot  be  sustained.  It  is  not 
material  that  the  architect  happened  to  be 
the  scrivener  who  drew  the  contract  He 
had  no  authority  or  power  whatever  over 
the  contract  or  over  the  parties  to  the  con- 
tract and  was  in  no  particular,  as  shown 
by  the  record,  representing  the  respondent 
The  appellant  the  bond  company,  delivered 
the  bond  to  Covert,  the  contractor,  for  the 
purpose  of  closing  the  transaction  with  the 
respondent,  and  thereby  constituted  him  Its 
agent;  and  If  there  was  nothing  on  the  face 
of  the  bond  which  would  tend  to  put  re- 
spondent on  Inquiry,  the  apiJellant  Is  bound. 
King  County  v.  Ferry,  5  Wash.  536.  38  Pac. 
53S.  19  L.  R.  A.  500,  34  Am.  St  Rep.  880; 
Eureka  Sandstone  Co.  v.  Long,  11  Wash. 
161,  39  Pac.  446;  Rlsse  v.  Planlng-MlU  Co. 
(Kan.  Sup.)  40  Pac.  904;  Sweeney  v.  JEtna 
Indemnity  Co.,  34  Wash.  126,  74  Pac.  1057. 
We  are  satisfied  that  the  lien  Judgments, 
even  as  against  direct  attack,  were  properly 
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Incorporated  In  the  Judgment;  Init  saeh  Judff- 
mentB  not  having  been  moved  against  direct* 
ly,  but  being  Msalled  In  a  collateral  iKw^ed- 
Ing.  nothing  1b  shown  whi^  affects  their 
TaUditjr. 

We  think  Ihe  findings  of  the  court  were 
Justified  the  testimony;  that  no  prejudicial 
error  of  law  was  committed,  and  that,  there- 
fore, the  Judgment  should  be  affirmed;  and  It 
Is  so  fffdered. 

MOUNT,  G.  and  BUDKIN,  FULLBBr 
TON,  HADLET,  JX,  concur,  ROOT,  J., 
concurs  in  the  result  CROW,  3^  having 
been  of  counsel,  took  no  part. 


TEATBR  V.  KINO. 
(Sapreme  Court  of  Washington.  Dee.  21, 1909.) 

1.  Appeal  —  Rbvebsal  —  I»C03£P«TEMT  Bvi- 

DBNCB. 

On  a  trial  de  novo  In  the  Sapreme  Court  It 
will  not  reverse  for  erroneous  admission  of  evi- 
dence below,  where  there  is  competent  evidence 
to  sustain  the  judgment 

[Bd  Note. — For  cases  In  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  |  864&] 

2.  Landlord  and  Tenant  —  ITrlawfol  Ds- 

TAINEB-nJUDOHENT. 

Id  an  action  for  unlawful  detainer,  wfaei:e< 
It  appeared  that  defendant's  lease  had  expired, 
a  Jud^ent  finding  that  defendant  at  the  com- 
mencement of  the  action  was  entitled  to  posses- 
sion, and  directing  that  plaintiff  take  nothing 
and  defendant  recover  his  costs  and  disburse- 
ments, waa  proper. 

A[^>eal  tnm  Superior  Court  King  County; 
George  B.  Morris,  Judge. 

Action  by  M  M.  Teat^  against  Terry 
Kli^.  From  a  Judgment  for  defendant 
plaintiff  appeals.  Affirmed. 

Shank  &  Smith,  for  appellant  Allen,  Al- 
len &  Stratton,  for  respondent 

HADLEY,  J.  This  Is  an  action  for  un- 
lawful detainer.  The  cause  was  once  before 
here  on  appeal.  Teater  t.  King,  35  Wash. 
138,  76  Pac.  688.  The  facts  are  stated  In 
that  opinion,  reference  to  which  Is  hereby 
made  to  avoid  repetition.  The  case  went  to 
trial  the  first  time  before  a  Jary,  and  the 
plaintiff  moved  for  a  directed  verdict  and 
for  Jadiiroent  In  his  favor,  which  motion 
was  granted  by  the  trial  court.  This  court 
reversed  that  ruling,  and  remanded  the  cause 
for  a  new  trial.  The  cause  was  tried  a  sec- 
ond time  before  the  court  without  a  Jury, 
and  findings  of  facts  and  conclusions  of  law 
were  entered.  Judgment  was  rendered  for 
the  defendant  and  the  plaintiff  has  appealed. 

The  first  assignment  of  error  Is  that  the 
trial  court  erred  In  finding  that  appellant  Is 
bound  by  the  lease  from  Mrs.  Dodds  to  Spores 
and  Gavin.   Upon  the  former  appeal  It  was 


held  that  the  evidence  bearing  upon  this  sub- 
ject sufficiently  sustained  the  answer  to  re- 
quire Its  submission  to  tlie  Jury,  and  that  it 
was  error  to  hold  otherwise  as  a  matter  of 
law.  The  evidence  was  discussed  la  tbe 
former  opinion,  and  It  was  to  tlie  jame  tfect 
at  tbe  second  trlaL  We  think  the  court's 
finding  upon  that  foct  at  the  second  trial  Is 
sustained  by  the  evidence  and  should  not  be 
disturbed. 

Tbe  second  asstgnment  Is  that  It  was  ertae 
to  admit  evltfence  and  make  findings  r^ard- 
Ing  the  ratification  of  tbe  Siiores  and  Oavln 
lease  by  Carraher,  the  executor  of  the  estate 
owning  the  premises.  The  con^tency  of 
this  evidence  was  recognized  in  the  tormae 
opinion,  and  the  finding  here  is  amply  sup- 
ported by  the  evidence.  Tbe  same  is  also 
true  of  the  finding  that  respondent  had  the 
same  rights  that  Spores  and  Oavln  original- 
ly bad. 

The  next  assignment  Is  that  the  court  erred 
in  considering  a  certain  conversation  between 
the  parties  when  rent  for  the  following  month 
was  paid.  Without  discussing  that  evidence. 
It  Is  sufficient  to  say  that,  even  If  It  were  in- 
competent there  Is  sufficient  other  evldoice 
to  sustain  the  Judgment,  and  in  such  case, 
where  this  court  Is  trying  the  case  de  novo, 
It  will  not  reverse  a  Judgment  merely  be- 
cause Incompetent  evidence  may  appear  In 
tbe  record.  Only  the  competent  evidence 
will  be  considered,  and.  If  there  is  aufficlent 
such  to  sustain  the  Judgment  It  will  not  be 
reversed.  Jefferson  County  v.  Trumbull,  M 
Wash.  276,  75  Pae  876;  Hunt  v.  PhllUpa,  Si 
Wash.  362,  75  Pac.  970;  Mulr  T.  Westcott,  34 
Wash.  463,  75  Pac.  1107. 

The  last  contention  is  that  tbe  court  erred 
in  entering  Judgment  for  the  respondent  At 
the  time  of  the  last  trial  the  lease  under 
which  respondent  held  had  expired,  and  It 
is  argued  that  as  he  was  no  longer  entitled 
to  p(»6esBion,  he  was  not  entitled  to  Judg- 
ment Tbe  Judgment  does  not  In  terms 
award  him  present  possession.  The  essen- 
tial part  of  It  Is  as  follows:  "It  Is  adjudged 
and  decreed  that  the  defendant  Terry  King, 
at  the  time  of  the  commencement  of  this  ac- 
tion, was  entitled  to  the  possession  of  the 
property  described  in  tbe  plaintiff's  complaint 
herein.  •  •  •  and  it  Is  further  ordered 
and  adjudged  that  the  plaintiff  herein,  M. 
M.  Teater,  take  nothing  by  bis  complaint 
and  that  the  defendant  Terry  King  have  and 
recover  of  and  from  the  plaintiff  his  costs 
and  disbursements  In  this  action  •  ♦  •." 
We  think  the  respondent  was  entitled  to  such 
a  Judgment  and  the  court  did  not  wr. 

Tbe  Judgment  Is  affirmed. 

MOUNT,  a  J.,  and  FULLBRTON,  RUD- 
KIN,  CROW,  DUNBAR,  and  ROOT,  JJ.,  cos- 
cur. 
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GUTATT  T.  KAUTZ  at  aL 
(Supreme  Court  of  Washioftoii.  Dec  21, 1905.) 
L  Irdia:i&— Laitdb— PATEiras— Bbtateb  Cor- 

riTED. 

A  patent  of  Indian  l&nd,  reciting  that  It 
wu  subject  to  treaty  stlpnlaticms  that  if  the 
patentee  or  bis  family  should  neglect  to  till  the 
eoil,  or  sbonld  rove  from  place  to  place,  the 
Prttident  might  cancel  the  assignmeDt,  even 
though  patent  had  issued,  conveyed  a  base  or 
qualified  fee-siinple  title,  subject  to  temporary 
restrictions  as  to  alienation  contained  therein, 
vhich  might  become  an  absolute  fee  simple  on 
the  ronoval  of  the  reetrictions  by  act  of  Con- 
gress. 

2.  Saus— Debokht  of  Land. 

Under  a  treaty  with  the  Fuyallup  Indians 
relating  to  the  allotment  of  land  to  the  mem- 
bers of  the  tribe,  providing  that  the  President 
of  the  United  States  may  prescribe  rules  and 
regulations  to  insure  to  the  family,  in  case  of 
the  death  of  the  head  thereof,  the  possession  and 
enjoyment  of  the  land,  where  no  customs  of  the 
tribe  are  shown  as  to  descent,  and  the  Presi- 
deut  has  made  no  rules  and  regulations,  where 
a  husband  and  wife  were  the  only  members  of 
a  family,  the  land  descends,  on  bis  death,  to  her 
a>  community  property. 

[Ed.  Note. — For  cases  in  point,  see  voL  27, 
Cent.  Dig.  Indians,  $  49.] 

8.  Save. 

Under  Act  Cong.  Feb.  8,  1887,  c.  119,  24 
Stat-  388,  providing  for  the  allotment  of  Indian 
lands,  the  laws  of  descent  the  state  applied 
to  these  lands. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
CenL  Dig.  Indiana,  (  40.} 

4.  Saw— EteCATEft— Statotobt  Fbovision. 

Under  Act  Gong.  March  8,  1008,  c.  1816, 
88  Stat.  Offit,  ranovlng  the  restrictions  on  the 
alienation  of  land  contained  in  a  treaty  with  the 
Puyallup  Indians,  the  base  or  qualified  fee  con- 
veyed to  an  Indian  in  pursuance  oi  the  treaty 
ripened  Into  a  fee  simple. 

AnienI  from  Superior  Omirt,  Pierce  Coonty; 
W.  H.  Snell,  Judge. 

Action  by  Annie  Gnyatt  against  Nugent 
Kanta  and  another.  Froin  a  Judgment  in 
favor  of  plaintiff,  defendants  aM>eaL  Af- 
firmed. 

F.  Campbell,  for  aj^Iants.  Geo.  T.  Reid, 

for  respondent. 

CROW,  J.  Respondent,  Annie  Guyatt, 
brougtit  this  action  against  Nugent  I^ntz 
and  August  Kautz,  appetlanta,  to  quiet  title 
to  160  acres  of  Pn^allup  Indian  land  in 
Pierce  county. 

Tbe  all^tiona  of  the  complaint  are  aa 
follows: 

"(1)  That  on  the  26tli  day  of  December, 
1854,  a  treaty  was  concluded  between  the 
Poyallup  and  other  bands  of  Indiana  on  the 
one  part,  and  the  United  States  on  the  other 
part,  and  was  thereafter  duly  ratified  and 
coDflrmed  by  the  President  and  Senate  of 
the  United  States. 

"(2)  That,  by  the  terms  of  said  treaty, 
lands  were  reserved  for  the  members  of  said 
bands  of  Indians,  and  it  was  agreed  that 
the  same  were  to  be  assigned  and  patented 
to  nid  members  Is  aeTeralty;  that  the  land* 


bereinafUv  described  were  a  portion  of  the 
lands  so  reserved  by  said  trea^. 

"(8)  That  on  and  prior  to  the  80tb  day  of 
January,  1S86,  Napoleon  Gordon  was  a  Poyal- 
lup Indian,  and  was  one  of  the  members  of 
the  Puyallup  tribe  of  Indians,  and  was  one 
of  the  members  of  said  tribe  entitled  to  an 
assignment  of  land  on  said  reservation  un- 
der the  provisions  of  said  treaty.  That  on 
and  prior  to  said  30th  day  of  January,  1886, 
said  Napoleon  Gordon  and  one  Sarah,  a 
Puyallup  Indian  woman,  were  husband  and 
wife,  and  they  had,  prior  to  said  date,  made 
a  location  on  the  land  hereinafter  described 
as  a  permanent  home. 

"(4)  That  on  the  30th  day  of  January,  1886, 
under  the  provisions  of  said  treaty,  the  Unit- 
ed States  executed  and  delivered  to  the  said 
Napoleon  Gordon  a  patent  for  said  land, 
which  said  patent  is  in  the  words  and  figures 
following,  to  wit: 

"  'The  United  States  of  America,  to  All  to 
Whom  These  Presents  shall  Come—Greeting: 
Whereas,  by  the  sixth  article  of  the  treaty 
concluded  on  the  twenty -sixth'  day  of  De- 
cember, Anno  Domini  one  thousand  eight 
hmklred  and  flfty-fonr,  between  Isaac  L  Ste- 
vens, governor  and  superintendent  of  Indian 
Affairs  of  Washington  Territory,  on  the  part 
of  the  United  States,  and  the  chiefs,  head- 
men, and  delegates  of  the  Xisqually,  Puyal- 
lup, Stellacoom,  SQuafesIn,  S'Homamlab,  Stech- 
cbasa,  T'Peeksin,  Squiatil  and  Sa-beh-wamish, 
tribes  and  bandis  of  Indians,  It  Is  provided 
that  the  Presldait,  at  bis  discretion,  cause 
the  whole  or  any  portion  of  the  lands  here- 
by reserved,  or  of  such  other  land  as  may  be 
selected  in  lieu  thereof,  to  be  surveyed  Into 
loto,  and  assign  the  same  to  such  individuals 
or  families  as  are  willing  to  avail  themselves 
of  tiie  privilege,  and  will  locate  on  the  same 
as  a  permanent  home,  on  the  same  terms 
and  subject  to  the  same  regulations  as  are 
provided  in  the  sixth  article  of  the  treaty 
with  the  Omahas,  so  far  as  the  same  may 
be  applicable;  and,  whereas,  there  has  be^ 
deposited  in  the  General  Land  Office  of  the 
United  States  an  order  t>earlng  date  January 
20,  1886,  from  the  Secretary  of  the  Interior, 
accompanied  by  a  return,  dated  October  30, 
1884,  from  the  Office  of  Indian  AETalrs,  with 
a  list  approved  October  23, 1884.  by  the  Presi- 
dent of  the  United  States,  showing  the  names 
of  members  of  the  Puyallup  band  of  Indians 
who  have  made  selections  of  the  land  in  ac- 
cordance with  the  provisions  of  the  said 
treaties  In  which  lists  the  following  tracts 
of  land  have  been  designated  as  the  selec- 
tion of  Napoleon  Gordon,  the  head  of  a 
family  consisting  of  himself  and  Sarah,  viz.: 
[Here  follows  a  description  of  the  land.] 
Now,  know  ye.  that  the  United  States  of 
America,  la  consideration  of  the  premises 
and  In  accordance  with  the  directions  of  the 
President  of  the  United  States  under  the 
aforesaid  sixth  article  of  the  treaty  of  the 
sixteenth  day  of  March.  Anno  Domini  one 
thousand  eight  hundred  and  fifty-four,  with 
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the  Omaha  Indians,  has  glren  and  sraoted, 
and  by  these  presenta  does  slve  and  srant; 
onto  the  said  Napoleon  Gtordrai.  as  Uw  bead 
of  a  ftmUy  as  af&resald,  and  to  his  belrs, 
tike  tracts  of  land  above  described,  but  with 
the  stipulation  contained  In  the  said  sixth 
artlde  of  the  treaty  with  the  Omaha  Indians, 
that  the  said  tracts  ahall  not  be  aliened  or 
leased  for  a  longer  term  than  two  years,  and 
shall  be  exempt  from  levy,  sale,  or  forfeiture, 
wblch  conditions  shall  continue  in  force  un- 
til a  state  Constltntilon  embracing  such  lands 
within  its  boundaries  shall  have  been  framed 
and  the  Legislature  of  the  state  shall  remove 
the  restrictions,  and  no  State  Legislature 
shall  ranove  the  restrictions  without  the 
consent  of  Oongrees.  To  have  and  to  hold 
the  said  tracts  of  land,  with  the  appurte- 
nances, unto  tbB  said  Napoleon  Gordon,  as 
the  head  of  a  family  as  aforesaid,  and  to  his 
heirs  forever,  with  the  stipulation  aforesaid. 
•  • 

**(S)  That  the  Sarah  named  in  said  patent 
was  the  wife  of  said  Napoleon  Oordon,  and 
the  said  Napoleon  and  the  said  Sarah  were 
the  only  manbers  of  said  family. 

**(6)  That  in  the  month  of  October,  1886, 
said  Napoleon  Gordon  died  intestete  In 
Pletve  county.  Wash.,  leaving  him  surviving 
his  wife,  Sarah,  but  leaving  no  issue  nor 
ftitawr  nor  mother,  but  leaTlng  a  sister,  tme 
Kitty  Kauts. 

**(7)  That  said  Kitty  Kauta  waa  not  a 
member  of  said  Napoleon  Gordon's  family, 
and  she  rec^ved  a  patent  fOr  an  assignment 
of  land  upon  said  reservation  at  the  same 
time  said  .Gordon  received  his  patent 

"(8)  That  thereafter  said  Kitty  Kauta  died 
intestate,  leaving  as  her  sole  heirs,  the  de- 
fendants, Xv^;ent  Kanta  and  August  Kantz, 
her  sons. 

"(9)  That  thereafter,  and  in  the  year  1897, 
the  said  Sarah  died,  Intestete,  leaving  as  ber 
sole  heir  her  daughter.  Annie  Ghiyatt,  this 
plaintiff. 

"(10)  That  after  the  death  of  said  Napo- 
leon Gordon  the  said  Sarah  remained  In  pos- 
session of  the  land  in  said  patent  described 
until  h&e  death;  that  upon  the  death  of  said 
Sarah  this  plaintiff  took  possession  of  said 
land,  and  ever  since  has  been,  and  now  Is  In 
possession  thereof. 

"(11)  That  heretofore  the  Legislature  of 
the  state  of  Washington,  by  and  with  the 
consent  of  the  Congress  of  the  United  States, 
ronoved  the  restrlctlona  contained  In  said 
treaty  against  the  alienation  of  said  lands  by 
the  Indians,  which  said  removal  became  op- 
erative on  the  3d  day  of  March,  1903. 

"(12)  That  by  an  act  of  Congress  passed 
and  approved  on  the  8th  day  of  February, 
1887,  said  Sarah  Gordon,  Kitty  Kautz,  Nu- 
gent Kautz,  August  Kautz,  and  this  plaintiff 
became  citizens  of  the  United  States,  and 
upon  said  date,  and  by  virtue  of  said  act  of 
0>ngresa,  the  tribal  relations  of  the  members 
of  the  Puyallnp  tribe  of  Indians  ceased  and 
terminated. 


I  BEPORTER.  (Wash. 

"(13)  That  by  reason  of  the  facts  afne- 
said  the  defendante  and  each  of  them  dalm 
a  right  and  interest  In  and  to  said  premlaes 
advCTse  to  plidntlff.  which  claim  operates  aa 
and  la  a  cloud  upon  plaintiff^  title  to  said 
premises." 

A  copy  of  the  sixth  article  of  the  Omaha 
treaty  appears  In  the  opinion  of  thia  conrt 
in  Bird  T.  "Wlnyer,  24  Wash,  at  page  274, 
64  Pac.  at  page  17&  Appellante  Interposed 
B  general  demurrer  to  said  complaint,  which 
being  overruled,  they  declined  to  plead  fur* 
ther.  Judgmoit  was  therenptm  entered,  qui- 
eting respondent's  title,  and  this  appeal  has 
been  taken. 

The  only  assignment  of  error  Is  that  the 
conrt  erred  in  overruling  said  demurrer  and 
entering  Judgm«it  In  favor  of  respondent 
declaring  her  the  owner  of  the  lands,  and 
that  app^snta  had  no  Intoest  tiiereln.  Ap- 
pellante contend  that  no  title  other  than  a 
mere  rlg^t  of  po^sslon  passed  to  Napoleon 
Gordon  under  said  patent,  citing  Bird  v. 
Winder.  24  Wash.  269,  64  Pac.  178,  and  Jack- 
son T.  Thompnon,  38  Wash.  282,  80  FaC;  454. 
Assuming  that  no  right  other  than  a  mere 
possession  was  granted  by  said  patent,  and 
commenting  on  said  restriction  on  alienation, 
appellants,  in  their  opening  brief,  say:  "The 
facte  in  this  case  are  squarely  covered  Iqr 
both  of  those  cases.  The  restrictions  upon 
these  lands  were  not  ronoved,  and  the  fee 
did  not  vest  until  after  March  3,  1903. 
Sarah  Gordon  died  In  1897.  Six  years  be- 
fore that  time,  and  while  there  was  nothing 
bnt  a  possessory  right  in  the  land,  her  daugh- 
ter Annie,  the  plaintiff  herein,  was  not  n 
member  of  the  family,  but  was  her  child  by 
a  former  marriage;  hence  no  rights  would 
pass  by  inheritance  to  such  child.  It  would 
make  no  difference  In  this  case  whether  the 
court  laid  down  the  rule  that  Sarah,  by 
virtue  of  the  patent,  took  an  equal  in- 
terest with  Napoleon  Gordon  at  the  date 
of  the  patent  or  not  What  she  did  take  was 
simply  a  possessory  right  and  that  Is  all 
she  held  at  the  time  of  ber  death  in  1807. 
She  could  not  inherit  from  Napoleon  Gordon, 
because  there  was  notiiing  to  inherit  but  a 
possessory  right  which  ceased  at  ber  death 
In  1897.  The  patent  runs  to  Napoleon  Gor- 
don and  bis  htflrs;  therefore,  when  the  fee 
under  the  patent  attached  In  1903,  It  vested 
In  his  heirs  alone.  His  sole  surviving  heirs 
on  March  8,  1903,  and  now,  are  the  two  de- 
fendants In  this  case,  Nugent  and  August 
Kautz;  they  are  his  blood  relatives,  namely, 
the  children  of  bis  deceased  sister,  Kitty 
Kaiitz.  He  left  no  wife  or  children  surviv- 
ing him  at  the  time  his  grant  ripened  into 
a  fee  title,  on  March  3.  1903,  neither  did  he 
leave  a  father  or  mother.  These  two  de- 
fendants, his  now  deceased  sister  Kitty's 
children,  are  the  sole  blood  relatives  of 
Napoleon  Gordon,  and  are  the  sole  and  only 
owners  of  this  land.  Either  this  must  be  so. 
or  the  title  could  not  vest  In  anybody,  and 
would  go  to  the  state  or  county  by  escheat. 
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The  defendants  must  take  this  land  by  In- 
lieritance,  or  the  decisions  hereinbefore  re- 
ferred to  and  rendered  by  this  court  must  be 
reveraed." 

We  make  this  qnotatlon  to  show  appel- 
lants* theory,  which  we  think  it  unnecessary 
to  analyze.  It  Lb  true  that  certain  langnage 
nsed  In  Bird  t.  Wlnyer,  supra,  and  quoted 
in  JacksoD  r.  Thompson,  snpra,  wonld  seem 
to  support  appellants*  conteutlon  that  posses- 
sion was  the  only  right  conveyed  by  the 
patent.  But  we  do  not  think  the  question  as 
to  whether  the  right  conveyed  by  the  patent 
vas  possession  only  or  amounted  to  a  fee 
was  necessarily  involved  In  either  of  those 
cases.  The  final  Ju<^ment  la  each  instance 
was  correct  whatever  the  character  of  the  ti- 
tle. All  expressions  used  in  Bird  v.  Wlnyer 
on  this  subject  were  uttered  arguendo  in  ar- 
riving at  the  final  Judgment  ot  this  court 
Tet  we  there  find  use  made  of  the  following 
expression  as  descriptive  of  the  title  of  Bird 
under  his  potent:  "There  was  simply  a 
defeasible  title  conveyed,  and  that  is  the 
condition  of  the  estate  at  the  present  time." 
At  said  time  the  restrictions  on  alienation 
had  not  been  removed.  Bird  afterwards  In- 
stituted an  action  in  the  United  States  cir- 
cuit court  against  one  Frank  Terry  to  en- 
join him  from  interfering  with  his  [weseB- 
sion.  and  to  secure  to  himself  the  fruits  of 
his  former  litigation.  In  that  action,  al- 
tbot^h  Hanford,  J.,  speaking  for  the  fed- 
eral coort,  approved  the  decision  of  this  court 
In  Bird  T.  Wlnyer,  he  In  substance  held 
Bird's  patent  did  convey  titie.  See  Bird  v. 
Terry  (C.  C.)  129  Fed.  472.  Again,  in  Ross 
T.  Bella  (C.  C.)  56  Fed.  855.  Hanford,  J.,  in 
defining  the  character  of  title  conveyed,  by 
a  similar  patent  said:  "First,  the  patents 
iMued  by  the  President  pursuant  to  tbe 
treaty  noade  with  tbe  Indians  passed  the 
title  In  fee  from  tbe  United  States  to  the 
patentees,  subject  only  to  the  restrictions  and 
conditions  subsequent  expressly  declared  in 
said  treaty.  No  estate  or  reverrionary  In- 
terest in  the  patented  lands  la  reserved  or 
now  beld  the  United  States.  Tbe  re- 
strlctloiu  prevent  alienation  of  tbe  lands  un- 
til antboriced  1^  a  law  of  the  state  to  which 
Congresa  must  consent  otherwise  than  by 
leaaes  for  tenna  not  exceeding  two  years. 
Tbe  conditions  subsequent  are  that  for 
specified  causes,  any  intent  may  be  by  the 
President  canceled,  and  tbe  land  so  far 
fixfelted  may  be  assigned  to  other  Indians, 
Of  sold  for  the  benefit  of  all  the  Indians  of 
tbe  tribe  In  common.  Jjistead  of  reserving 
the  rigbt  to  .terminate  tbe  estate  by  a  re- 
«itry  tpr  breach  of  the  condition,  as  is  usual 
in  conT^ing  an  estate  subject  to  a  condition, 
each  of  these  patenta  creates  a  power  In 
the  President  to  reassign  tbe  land  or  sell  It 
TUs  power  la  not  Inamadstoit  with  tbe 
evmplete  tnrestore  of  title  In  the  jntentees.'* 
Aithoiigb  Boas  T.  Bells  was  afterwards  re- 
versed In  Bella  v.  Roes,  64  Fed.  417.  12  a  a 


A.  205,  yet  In  the  latter  case  no  exception 
was  taken  to  said  doctrine  which  Hanford, 
J.,  again  announced  in  United  States  v. 
Kopp  (D.  G.)  110  Fed.  160. 

After  a  carefnl  consideration  of  the  terms 
of  said  patent  the  sixth  article  of  tl.e  Omaha 
treaty,  the  beneficial  results  sought  to  t>e 
attained  thereby,  and  In  the  light  of  the  au- 
thorities, we  conclude  tliat  the  patent  set 
fortb  In  the  complaint  conveyed  to  Napoleon 
Gordon  a  base  or  qualified  fee-simple  title 
subject  to  temporary  restrictions  as  to  alien- 
ation, which  might  thereafter  become  an  ab- 
solute fee-simple  title.  The  qualifications 
subjoined  to  said  base  fee  resulted  from  the 
stipulation  of  said  Rlxth  article  of  the  Omaha 
treaty,  that  if  said  patentee  or  his  family 
should  neglect  to  till  the  soli  or  should  rove 
from  place  to  place,  the  President  might 
cancel  said  assignment  even  though  patrat 
had  Issued.  This  was  a  condition,  however, 
that  never  happened  Id  the  case  at  bar.  "A 
qualified,  base,  or  determinable,  fee  [for  I 
shall  use  the  words  promiscuously]  is  an  in- 
terest which  may  continue  forever,  but  the 
estate  Is  liable  to  be  determined  without  tbe 
aid  of  a  conv^ance,  by  some  act  or  event 
circumscribing  ita  continuance  or  extent 
•  •  •.  It  Is  the  uncertainty  of  the  event 
and  tbe  possibility  that  the  fee  may  last  tor- 
ever,  that  renders  the  estate  a  fee.  •  •  •  »• 
4  Kent's  Commentaries,  8  9;  Blackstone's 
Commentaries,  bk.  2,  p.  109;  16  Cyc.  602; 
11  Enc  of  Law  (2d  Ed.)  368;  United  States 
V.  Reese.  27  Fed.  Oas.  745.  No.  16,137.  Some 
of  the  authorities  speak  of  the  rigbt  of  alien- 
ation as  incidental  to  a  base  or  qualified  fee. 
We  do  not  think,  however,  that  the  title  In 
fee  conveyed  to  Oordon  failed  by  reason  of 
said  temporary  restrictions  on  his  right  of  al- 
ienation. The  United  States  Imposed  such 
restrictions  for  the  protection  and  benefit 
of  the  owner,  and  that  they  do  not  prevent  a 
fee-simple  title.  Is  decided  In  LIbby  v.  Clark, 
118  U.  S.  250,  6  Sup.  Ot  1045.  30  L.  Bd.  188. 
See.  also.  Porter  t.  PaAer  (Neb.)  94  N.  W. 
123. 

Although,  as  Intimated  In  Bird  v.  Wlnyer, 
supra,  the  only  Immediate  practical  benefit 
arising  from  the  title  conveyed  was  to  se- 
cure to  the  patentee  and  his  family  posses- 
sion and  use  of  said  land  until  such  time  as 
tbe  restrictions  on  alienation  should  be  re- 
moved by  the  Legislature  of  the  state  of 
Washington  and  by  act  of  Congress,  yet  the 
estate  actually  conveyed  was  one  of  Inherit- 
ance, being  a  base,  fee-simple  title  temporari- 
ly restricted  as  to  alienation,  and  subject  to 
forfeiture  in  tbe  event  of  the  patentee  or  his 
family  failing  to  till  the  soli,  or  upon  their 
returning  to  nomadic  hablte  of  life.  If,  then, 
the  fee  title,  subject  to  such  restrictions,  was 
granted  to  Napoleon  Gordon,  to  whom  did 
such  title  descend  at  tbe  date  of  his  death  In 
October,  1886?  Neither  Napoleon  nor  Sarah 
was  then  a  citizen  of  the  United  States.  They 
were  still  members  of  the  Puyallup  tribe.  In 
Jones  V.  Ueehan,  175  U.  S.  1,  at  page  29,  20 
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Sup.  Ct  1.  At  page  12  (44  L.  Sd.  48),  In  a  well- 
oonaldsred  case,  tlie  foUowliiK  Isngoase  ii 
found :  *^be  Department  of  tbe  Interior  ap- 
pears to  bare  aaaomed  tbat,  npcm  the  deatb 
of  Moose  Dong,  the  elder,  In  1872,  tbe  title  In 
taJs  land  descended  hy  law  to  bis  belrs  genez^ 
al,  and  not  to  his  ddest  son  aaSy.  But  the 
elder  Cblef  Moose  Dnng  being  a  member  at  an 
Indian  trlb^  wbose  tribal  organlzatlMi  was 
still  tecogi^e&  by  tbe  Goremmoit  of  tbe 
United  States,  tbe  right  of  Inheritance  In  Us 
land,  at  tbe  time  of  bis  death,  was  ocmtroUed 
br  tbe  laws,  nsage^  and  cnstrans  of  tbe  trlbe^ 
and  not  by  the  law  of  tbe  atate  of  Minnesota, 
nor  by  any  action  of  the  Secretary  of  the 
Interior."  There  Is  no  allegation  in  the 
complaint  pleadliv  any  usage  or  custom  of 
tbe  Pi^allup  tribe,  nor  can  tbe  courts  take 
judicial  notice  thereof.  It  seems  to  be  ctm- 
eeded  by  ajipellants  and  respondfflit  that  as 
regards  real  estate,  the  Poyalliiv  tribe  of 
Indians  had  no  rule  of  deac^it  Tbe  tribes 
however,  was  still  In  aistcaice  when  Napo- 
leon Gordon  died.  The  titie  necessarily  de- 
scended to  some  person.  In  determlnliv 
what  became  of  It,  we  must  look  to  tbe  terms 
of  the  treaty  In  pursuance  of  which  the  pat- 
«at  was  Issued.  It  provides  that  the  Vml- 
dent  of  tbe  United  States  may  ivescribe  such 
rules  and  regulations  as  will  insure  to  tiie 
family.  In  case  of  tbe  deatb  of  tbe  bead 
thereof,  the  possession  and  enjoyment  of  such 
permanent  borne  and  tbe  impromnents  there- 
on. It  Is  miOeat  from  this  imrlalon  and 
from  the  oitire  body  of  the  treaty  lliat  tbe 
allotment  was  made  for  tbe  beneflt  ot  tbe 
family.  It  does  not  appear  that  the  President 
evCT  prescribed  any  such  rules  or  relations. 
In  the  case  at  bar,  nmie  were  necessary,  as 
Sarah  was  tbe  only  remaining  member  cS  tbe 
family,  and  would  be  entitied  to  succeed  to 
any  estate  or  title  held  Napoleon  Gordon 
under  his  patent,  and  of  which  he  died 
seised.  In  tbe  absence  of  adt^itlon  of  any 
sndi  rules  or  relations,  or  of  any  showing 
as  to  tbe  customs  of  the  tribe,  we  are  com- 
pelled to  follow  tbe  laws  of  descent  of  this 
state,  {HTorlded  they  do  not  conflict  with  any 
of  the  terms  of  said  treaty  <a  patent,  which 
In  this  instance  they  do  not  In  our  <9lnlon, 
tbe  law  of  descent  of  community  pnqi>erty 
would  more  property  apply,  and  under  sudi 
laws  of  descent  the  land  would  go  to  Sarah. 
Tills  rule  is  applied  by  ns  by  reason  of  neces- 
sity, and  to  carry  out  tbe  eridoit  purpose  of 
tbe  treaty  in  securing  said  estate  to  the  fam- 
ily, and  not  because  we  undertake  at  this 
time  to  dedde  dther  that  tbe  land  was  com- 
munity jHvperty,  or  that  while  the  tribal  re- 
lations still  existed  the  laws  of  descrat  of 
this  state  applied  to  these  Indian  lands. 

A  goieral  act  of  Otrngress  providing  for  al- 
lotmoite  ol  Indian  lands  was  passed  and  ap- 
proved February  8,  1887  (Act  Feb.  8,  18S7,  e. 
119,  24  Stat  888).  It  Is  contended  by  re- 
spcmdoit  that  under  tbe  provlsltuis  of  said 
act  the  laws  of  descent  In  force  in  tbe  state 
of  Washington  tbereaftw  applied  to  these 


lands.  We  tbitOc  tbis  oontenUon  Is  well 
founded.  By  section  6  of  said  act  Sarah 
Gordon,  ^mle  Guyatt  Klt^  Eauts,  Nngmt 
Kautx,  and  August  Kauti  all  became  dti- 
sens  of  tbe  United  States,  and  In  pursuance 
of  tbe  doctrine  announced  in  Jmies  v.  Meetaan, 
supra,  the  laws  of  descent  of  tbe  state  of 
Washington  thereafter  aj^lied  to  these  lands. 
Sarah  Gordtm  died  In  tbe  year  1887,  afta  titie 
ooactment  of  said  law.  Be«pondfint  was  ber 
only  heir  and,  under  die  laws  <rf  tbiM  state, 
inherited  all  the  estate  of  ba  motiisr.  On 
March  8,  1803.  all  reatrictlcnis  on  all«iation 
under  said  patoit  were  removed  In  pur- 
suance of  acts  of  the  Legl^tnre  of  the  state 
of  Washlngfam  (Balltaiger's  Ana  Oodes  ft  St 
Snpp.  1 4553),  and  of  Congress  (88  Stat  665.  c. 
1816),  ther^  caustog  tbe  titie  under  uld 
patent  theretofore  a  base  fee,  to  ripoi  Into 
an  absolute  fee,  and  sudi  absolute  fee-simple 
titie  is  now  vested  in  tbe  respondent  Annl» 
Guyatt  free  and  clear  of  any  dalma  of  ap- 
pellanta. 

The  honwable  superior  court  committed  no 
error  In  overruling  tbe  demurrer.  Tbe  Juds- 
ment  la  affirmed. 

MOUNT.  C  3.,  and  DUNBAR,  ROOT, 
RUDKIN,  FULLERTON,  and  HADLBT.  33^ 
concur. 


HOTER  St  nz.  t.  FOSS  et  nz. 

(Snpreme  Court  of  Waablngton.  Dee.  21. 

1905.) 

Taxation — Pabtial  Patuzht  bt  TaxAjn  m 
(ToifuoN — Salb  roB  NoirPATVEUT  or  Baz^ 

ANCE. 

Property  was  aasessed  to  the  owner  of  the 
record  title,  and  he,  as  permitted  by  rtatate,. 
paid  one-half  the  taxes.  There  was  nothing 
to  charfce  tbe  officers  with  notice  that  he  was 
tlw  owner  of  an  tmdivided  half  interest  only,  or 
that  he  was  intending  to  pay  the  taxes  on 
such  an  Interest  Having  previously  sold  an 
undivided  half  interest,  the  land  was  afterwards 
partitioned.  The  statute  provides  that,  where 
a  partition  of  real  prMierty  is  made  between 
tenants  in  common,  all  liens  which  have  there- 
tofore attached  to  the  undivided  interest  of 
one  of  the  tenants  shall  thereafter  be  a  lien 
only  on  the  share  assigned  to  sach  tenant. 
HeU,  that  the  statute  did  not  apply  so  as  to 
prevent  a  sale  of  tbe  entire  tract  for  nonpaymoit 
of  the  remainder  of  the  taxes. 

Appeal  from  Superior  Court  Skagit  Coun- 
ty ;  Geo.  A.  Joiner,  Judge. 

Action  by  Elwood  W.  Moyer  and  wife 
against  Louis  Foas  and  wife  to  quiet  title. 
From  a  Judgment  ot  dismissal,  plaintiffs  ap- 
peal Affirmed. 

Million  ft  Honser  and  Dave  Hammad^  for 
appellants.  Smith  ft  Brawley,  for  fespond- 
enta. 

FULLBRTON,  J.  Ou  August  4,  1881,  one 
William  Munks,  since  deceased,  held  tiie 
legal  title  to  cvtain  lands  situated  in  Skagit 
comity,  and  on  that  date  idatted  tbe  same  into 
lota  and  blocks  as  "Munka'  First  Queen  Anne 
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AddltlMk  to  AnacorteB."  Prior  tbereto  be  bad 
cntraed  Into  a  contract  to  conv^  an  nndlyided 
oDC-balf  Interest  In  the  land  to  tbe  Seattle  & 
NorUmn  Railroad  Oompany,  and  va  Angiut 
lOth  of  tbe  same  month,  as  a  compliance  there* 
wltl^  oonveyed  to  that  company  some  SB  of 
the'  lota,  being  practically  a  one-half  of  the 
entlra  tract  Tbe  tract  had  theretofore  been 
anaceacd  for  state,  county,  and  municipal 
taxes  for  13ie  year  1891  as  the  property  at 
Unnks,  and  was  described  on  tbe  assesament 
roU  by  1^1  snbdlTlslons  In  accordance  wltb 
the  United  States  government  survey  a.  La- 
ter an  when  tbe  taxes  matured.  Monks  paid 
to  the  county  treasurer  one>balf  of  tbe 
amount  assessed  against  tbe  land.  The  re- 
mainder was  Buffered  to  become  delinquent, 
and  In  due  ttane  a  certlflcate  of  ddlnqnency 
for  the  same  was  Issued  to  the  county  of 
Skagit  Tbe  county  foreclosed  Its  certlflcate 
In  180S,  and  an  undivided  half  of  tbe  pn4>erty 
was  sold  in  satlsfactlOTi  of  tbe  amount  due. 
At  tbe  Bale  tbe  county  Itself  became  the  pur- 
chaser, and  later  conveyed  the  interest  so 
purchased  to  one  Thomas  Smith,  wbb  in  turn 
conveyed  to  the  reepoodents.  Between  tbe 
time  of  tbe  assessment  and  tbe  date  of  the 
sale  thereunder,  William  Munks  died,  and  tbe 
land  was  sold  as  a  part  of  his  estate  to  the 
ajvallants.  After  tbe  conv^once  to  the  re- 
spondents  this  action  was  instituted  by  the 
appellants  to  quiet  their  title.  Issue  was 
taken  on  the  auctions  of  tbe  complaint  and 
a  trial  bad,  at  which  tbe  foregoing  facts  were 
made  to  appear.  It  appeared  also  that  the 
appellants  did  not  tender  or  offer  to  pay  to  tbe 
respondents  prior  to  tbe  commencement  of  the 
action  or  at  all  tbe  taxes  for  which  the  land 
was  sold.  On  this  fact  appearing,  tbe  trial 
court  ruled  tiiat  tbe  appellanto  could  not 
malnteln  th^r  action,  and,  refusing  to  pass  on 
the  question  of  tbe  legality  of  the  tax  sale, 
entered  a  judgment  dismissing  the  action. 
This  appeal  Is  from  tbe  Judgment  of  dis- 
missal. 

In  the  argument  both  In  their  brief  and  at 
the  bar,  counsel  for  liie  appellants  concede 
that,  if  this  Is  an  action  to  recover  land  sold 
for  taxes,  the  appellante  must  fall,  for  want  of 
having  made  the  required  tender;  but  they 
contend  that  it  is  not  such  an  action,  because 
there  was  no  tax  due  on  tbe  Interest  of  tbe 
aK)ellanto  in  the  land  at  tbe  time  of  tbe  pur- 
ported foredoBure'  and  sale  for  whltA  the  land 
could  be  sold.  They  argue  that  a  tax  Hen  Is 
analogous  to  the  lien  of  a  mortgage  a  me- 
chanic's lien,  or  tlut  of  a  Judgment  and  that, 
when  audi  a  lien  Is  created  upon  an  undivided 
Interest  of  a  traiant  in  common  In  land  and 
Ihe  land  is  afterwards  partitioned  among 
the  toiants,  the  lien  at  once  atteches  to  the 
part  assigned  the  tenant  against  whose  un- 
divided Interest  it  was  a  charge,  and  Is  no 
kmger  a  Um  on  any  part  of  the  segregated 
Interesto  of  his  co-tenants.  Consequently.  In 
ais  case^  when  the  grantor  of  the  appellante 
paid  one-half  the  taxes  on  tlie  tract  tn  ques- 
tion, be  paid  the  taxes  upon  his  own  interest^ 


leaving  the  unpaid  remaindin  a  lien  the 
undivided  Interest  of  the  railroad  company, 
and,  when  the  land  was  afterwards  partition- 
ed, the  unpaid  portion  of  tbe  taxes  attached 
to  tbe  tract  assigned  to  the  railroad  company. 
And  It  IB  concluded  therafrom  that  there 
was  no  tax  due  upon  appellante*  portkm  of 
the  property  when  the  foreclosure  and  sale 
were  bad,  and  tiiat  sudi  sale  is  therefore 
necessarily  void.  It  is  true  that  in  this 
stete  it  Is  provided  by  statute  that  where  a 
partition  of  real  pnqperty  Is  made  betweoi 
tenante  In  common  through  the  Instrumentel- 
Ity  of  the  coturto  In  a  proceeding  to  which  lien 
boldera  are  made  parties,  all  Hens  which  bad 
theretofore  atteched  to  the  undivided  interest 
of  one  of  tbe  tenante  should  tbereaftor  be  a 
lien  only  tm  the  share  assigned  to  such 
tenante ;  and  that  this  court  In  Port  v.  Farflt, 
4  Wash.  369,  80  Pae  82a  applied  tbe  rule  to 
a  case  where  the  partition  was  volunterlly 
made  between  parties  holding  lands  as 
tenante  In  common.  But  it  Is  plain  that  nei- 
ther tlie  rule  of  tbe  statute  nor  tbe  rule  of 
tiie  cited  case  meete  tba  conditions  tore.  At 
tbe  time  tbe  land  was  assessed  there  was 
notiiing  on  the  record  to  show  that  tbe  rail- 
road cmnpany  bad  .  any  interest  in  it  The 
tifle  stood  In  the  name  of  William  Munks. 
The  stetute  then  provided  that  an  owner 
of  land  might  pay  one-half  of  the  taxes 
on  his  land  befbre  a  certain  date  and  receive 
a  rebate  of  a  crataln  per  cent  on  tbe  amount 
thereof,  and  have  a  givoi  time  to  pay  the 
remainder  without  tbe  Imposition  of  a  pen- 
al^. When,  therefore,  Munks  jtald  one-half 
of  the  taxes  on  this  land,  be  did  nothing  more 
than  tbe  statute  permitted  blm  to  do.  and 
hence  there  was  nothing  on  tbe  record,  or  in 
tbe  acts  of  Hunks,  to  charge  the  officers  of 
the  county  wltb  notice  that  Munks'  Interest 
in  the  property  was  different  trom  what  It 
appeared  to  be,  namely,  the  entire  interest; 
and  they  were  justified  in  treating  it  as  such. 
Tbe  sale,  tar  this  reason^  was  not  void  for 
want  of  a  valid  tax  against  Munks*  Interest 
It  may  have  been  the  right  of  the  bolder  of 
the  Interest  to  come  Into  the  foreclosure  pro- 
ceeding and  to  have  the  unpaid  portion  of 
the  tax  adjudged  to  be  a  Hen  upon  that  part 
oC  tbe  tract  conveyed  to  the  tenant  In  common 
on  tbe  partition  of  the  properly,  but  this  Is 
the  extent  of  tbe  right  On  the  face  of  tbe 
rec(H*d  tbe  tax  was  one  for  which  the  land 
sold  was  apparently  bound.  In  such  a  case 
tbe  Inquiry  whether  It  la  In  fact  bound  must 
be  raised  in  tbe  foreclosure  proceedings,  else 
tbe. party  is  estopped  by  tbe  Judgment  of 
foreclosure  from  questioning  tbe  fact.  Smith 
V.  Newell.  82  Wash.  808,  73  Pac.  309;  Jeff- 
erson Co.  T.  Trumbull,  84  Wash.  276.  7S  Pac. 
876;  Washington  Timber,  etc.,  Co.  v.  Smith, 
84  Wash.  626,  76  Pac.  207.  Inasmuch,  there- 
fore, as  it  Is  not  made  to  appear  that  the  tax 
was  void  on  ite  face,  the  appellante  cannot 
maintain  an  action  to  recover  the  land  sold 
to  satls^  the  tax  without  first  paying  or  ten- 
dering to  the  person  claiming  under  the  tax 
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title  tbe  amonnt  of  the  tax  with  Interest,  pen- 
alties, and  costs,  for  wblcfa  the  land  was 
sold.  Ballinger's  Ann.  Codes  ft  St  §S  5678, 
5679,  5680 :  Ward  r.  Hugsins,  13  Wash.  530, 
48  Pac.  240;  Merritt  t.  Corey,  22  Wash.  444. 
61  Pac.  171 ;  Denman  t.  Stelnbac^,  29  Wash. 
179,  69  Pac.  751. 
The  judgment  will  stand  affirmed. 

MOUNT,  a  3^  and  HADLET.  RUDKIN, 
GROW,  BOOT,  and  DUNBAB,  JJ^  concur. 


BTATB  ex  rel.  OOUPILLB  t.  SUPBRIOB 
COURT  OF  KING  COUNTY  et  al. 

(Supreme  Court  of  Wasbinston.  Dea  21, 

1905.) 

PBOHiBmow — Judicial  Pbooiidiitos — Bbmkdt 

A.T  LAW. 

Prohibition  will  not  He  to  reetrafak  tbe  dia- 
charge  of  a  writ  of  garnisbment ;  there  being 
an  adequate  remed;  at  law  by  an  appeal,  and 
the  preserration  of  tbe  fruits  of  tbe  garaish- 
ment  i>endlng  appeal  by  giving  a  bond  raper- 
•eding  the  discharge. 

[Eld.  Note. — For  cases  in  point,  see  toL  40, 
Cent  Dig.  Prohibition,  9  5.} 

Prohibition  by  the  state,  on  the  relation 
of  Marguerite  OoupiUe,  to  restrain  the  su- 
perior court  for  King  county  and  Boyd  J. 
Tallman,  as  judge  thereof,  from  recalling 
a  writ  of  garnishment  In  an  action  by  relat- 
or against  Frank  C^put  Alternatlre  writ 
quashed. 

Vlnce  H.  Faben,  for  plaintiff. 

FULLBRTON,  J.  On  September  14,  1905, 
in  a  cause  pending  In  tbe  superior  court 
of  "King  county.  In  wUcli  Marguerite  Oou- 
piUe was  plaintiff  and  one  Frank  Ohaput 
was  defendant,  tbe  Jury  returned  a  verdict 
In  favor  of  tbe  plaintiff  and  against  the  de- 
fendant for  the  smn  of  $7,305.75.  Imme- 
diately upon  tbB  return  being  made  tbe 
plaintiff  moved  for  and  obtained  a  Judgment 
against  tbe  defendant  for  the  sum  found  to 
be  dne  by  the  Jury.  Thereafter,  and  on  the 
same  day,  the  plaintiff  caused  a  writ  of  gar- 
nishment to  Issue  on  the  Judgment  against 
tbe  Seattle  Safe  Deposit  Vaults,  Incorporated, 
requiring  It  to  answer  concerning  such  prop- 
erty subject  to  execution  as  it  might  have 
In  Its  possession  belonging  to  the  defendant, 
which  writ  was  served  on  the  company  on 
the  same  day  by  the  sheriff.  On  September 
16,  1905.  and  within  the  time  limited  by 
statute  in  which  motions  for  new  trials  can 
be  filed,  tbe  defendant  moved  for  a  new  trial 
in  the  cause  in  whlcb  tbe  Judgment  against 
him  was  obtained,  and  at  tbe  same  time 
moved  that  tbe  court  recall  and  cancel  the 
writ  of  gamishment  sued  out  upon  the  judg- 
ment on  tbe  ground  that  tbe  motion  for  a 
new  trial  suspended  all  proceedings  upon  tbe 
Judgment,  In  garnishment  or  otherwise,  un- 
til It  should  finally  be  disposed  of.  The  trial 
Judge  took  tbe  view  of  the  law  contended  for 


by  tfie  defendant  and  announced  his  Inten- 
tion of  recalling  tbe  writ  of  garnishment, 
whereupon  tbe  plaintiff  applied  to  this  court 
for  a  writ  to  prohibit  him  from  so  doing. 
An  alternative  writ  of  prohibition  was  is- 
sued on  the  application  being  made,  and  the 
question  before  us  now  is,  shall  the  writ  be 
quashed  or  made  permanent? 

We  think  the  alternative  writ  was  Improv- 
Idently  Issued  and  must  be  quashed.  Our 
statute  provides  that  tbe  writ  of  prohibition 
Is  tbe  counterpart  of  a  writ  of  mandate,  and 
that  It  may  be  Issued  only  In  cases  where 
there  Is  not  a  plain,  speedy,  and  adequate 
remedy  at  law.  In  this  case  there  is  a  plabi, 
S[)eedy,  and  adequate  remedy  at  law.  If  the 
relator  feels  aggrieved  at  the  order  of  tbe 
court  dlscbai^ng  tbe  writ  of  garnishment, 
he  can  appeal  therefrom,  and  can  preserve 
tbe  fruits  of  bis  gamlahmoit  pending  tbe 
appeal  by  giving  a  b<»id  soperaedlng  tbe  or^ 
der  of  discharge. 

The  writ  la  discharged. 

MOUNT,  a  J.,  and  HADLET,  KUDKIN, 
CROW.  BOOT,  and  DUNBAB,  JJ.,  ctmciir. 


GRANTHAM  v.  GIBSON  et  al. 

(Supreme  Court  of  Washin^on.  Dec.  21, 
1905.) 

L  NxnsAircE— PBEtuniTAKT    iHJUHcnoir  — 
Daicaobs. 

Where  complainant  alleged  that  he  and  de- 
fendants were  tenants  of  tbe  same  butlding. 
and  that  defmdants  maintained  a  shooting  gal- 
and  two  mechanical  musical  iDstruments 
therein  which  were  a  nuisance,  and  bad  already 
driven  away  14  of  tbe  patrons  of  complain- 
anfs  hotel,  and  would,  if  not  abated,  drive 
away  tbe  remainder,  to  tbe  ruin  of  his  there- 
tofore ^ofitable  business,  tbe  CMnplalnt  suf- 
ficiently alleged  that  plaintiff  had  suffered  aut>- 
Btantial  damages  Justifying  the  Issuance  of  a 
temporary  Injunction,  though  it  failed  to  <diarge 
that  complainant  had  suffered  damages  In  any 
specific  sum. 

2.  Saio— IifjtTBT  TO  Leabbhou>— Rights  of 
Tenant. 

Where  a  nuisance  sought  to  be  enjoined  by 
a  tenant  consisted  merely  In  the  manner  of 
use  of  adjoining  premises  by  defendant,  and  was 
a  mere  injury  to  complainant's  business,  and 
not  to  the  freehold,  for  which  complainant  had 
no  adequate  remedy  at  law,  it  was  no  defense 
to  his  right  to  a  temporary  injunction  that  ha 
was  not  the  owner  of  the  premises  occupied  by 
him. 

ft.  Appeal — Questions  Not  Raised  at  Trial. 

Where  the  scope  of  a  preliminary  injunc- 
tion granted  to  restrain  a  nuisance  was  not 
objected  to  at  the  trial,  defendant  was  not  en- 
titled to  object  on  appeal  that  it  was  too  broad. 
4.'  NuiSAKcn — Pbeuuinabt  Injunction — Evi- 

DBNCB. 

Where  defendants  maintained  and  operated 
a  shooting  gallery,  with  certain  mechanical 
musical  instruments  connected  therewith,  adjoin- 
ing complainant's  hotel,  and  so  operated  the 
same  that  they  became  a  nuisance  and  caii^^M 
complainant's  guests  to  leave  the  hotel,  and  in- 
jured his  bosiness,  such  facts  justified  the  Is- 
suance of  a  preliminary  injunction  pending  a 
suit  to  abate  the  nuisance. 
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Appeal  from  Superior  Court,  Pierce  Gonn- 
tr;  Tbad  Hnston,  Judge. 

Suit  by  John  Grantham  against  A.  B. 
Gibson  and  another.  From  an  order  grant- 
ing a  temporary  injunction,  defendants  ap- 
peal Affirmed. 

Williamson  &  Williamson  and  J.  W.  A 
Nichols,  for  appellants.  Harry  H.  Johnston, 
tot  respondent 

FULLEBTON,  J.  The  rofpondent  brought 
this  action  against  the  appellants  to  enjoin 
ttaem  from  operating,  in  connection  with 
tb^  business,  a  shooting  gallery  and  two 
certain  musical  Instruments  known,  reepec- 
tively,  as  a  "tonophone"  and  an  "orches- 
trion," allying  that  their  operation  constitut- 
ed a  public  nuisance  specially  Injurious  to 
himself.  At  the  commencement  of  his  action 
the  respondent  applied  for  a  temiwrary  in- 
junction restraining  the  appellants  from 
operating  the  shooting  gallery  and  the 
mnsicai  instruments  until  the  rights  of  the 
parties  could  be  determined  by  a  trial  upon 
the  merits.  Notice  of  the  application  was 
duly  given  and  a  bearing  was  had  thereon, 
at  which  hearing  the  court  granted  the  tem- 
porary injunction  applied  for.  This  appeal 
is  fnnn  that  order. 

The  appellants  first  attack  the  sufllclency 
of  the  complaint  It  Is  contended  that  because 
the  respondent  neither  alleged  that  he  had 
suffered  damages  In  any  specific  sum,  nor 
demanded  judgment  for  damages  In  any 
flpeclflc  sum.  In  tils  complaint  the  same  Is 
fatally  defecttve,  and  Insufficient  to  support 
a  judgment  or  order  of  any  kind.  But  we 
think  the  complaint  sufficient  to  sustain  an 
order  for  a  temporary  Injunction.  Aside 
from  the  fact  that  an  injunction  may  be 
sued  ont  to  restrain  the  erection  or  creation 
of  a  merely  threatened  nuisance,  there  is  in 
this  complaint  an  allegation  of  substantial 
Injuries,  as  well  as  a  showing  that  the  con- 
tlnnance  of  the  acts  complained  of  will 
work  serious  and  Irreparable  injury  to  the 
rei^ndent's  business.  It  Is  alleged  that  the 
appellants  and  respondent  are  tenants  in 
the  same  buildlnfr;  that  the  appellants  ex- 
hibit pictorial  views,  enlnr^ed  and  made 
attractive  by  electrical  devices;  that  the  re- 
spondent conducts  a  hotel  and  lodging  house, 
and  was  first  in  the  order  of  time;  that  the 
Installation  of  these  musical  Instruments  and 
die  shooting  gallery  by  the  appellants  baa 
already  driven  away  some  14  of  his  i)atrons, 
and  will.  If  not  abated,  drive  away  the 
remainder  and  prevent  him  from  obtaining 
others,  to  the  ruin  of  his  theretofore  profit- 
able business.  These  allegations,  we  think, 
show,  not  only  substantial  d8m!t;!eB  already 
sultered,  but  that  the  respondent  will  contin- 
ue to  suffer  substantia]  damages  so  long  as 
these  mechanisms  are  operated  the  ap- 
pellanta. 

It  is  next  said  that  because  the  respond- 
at  has  only  a  leasehold  Interest  In  the  prop- 


erty, bis  remedy  lies  in  an  actttm  of  dam- 
ages for  the  wrongs  done  him,  as  no  one 
but  the  owner  of  the  fee  can  maintain  a  snlt 
to  enjoin  the  continuance  of  a  nuisance. 
Were  the  nuisance  complained  of  merely  an 
Injury  to  the  freehold,  it  may  be  that  this 
contention  could  be  maintained,  but  here  the 
nuisance  alleged  Is  one  that  works  an  in- 
Jury  to  the  business  of  the  lessee,  not  an 
Injury  to  the  freehold,  and  his  right  to 
maintain  an  Injunction  must  be  determined 
by  the  character  of  the  Injury  done  him, 
and  the  effectiveness  of  bis  remedies  at 
law,  not  upon  the  title  by  which  he  holds  the 
property  In  which  he  conducts  the  business 
injured.  The  alle^tlons  of  the  complaint 
show  that  an  action  of  damages  would  afford 
Inadequate  relief,  and  this  Is  tbe  measure 
of  the  complalnant^B  right  to  'maintain  an 
action  of  injunction. 

It  is  next  complained  that  the  injunction  Is 
too  sweeping,  in  tbat  It  enjoins  the  appd- 
lants  from  operating  tbe  shooting  gallery  and 
mnsIcal  Instrnments  at  all  times,  while  It 
does  not  appear  that  the  operation  In  certain 
parts  of  the  day  would  seriously  Interfere 
with  the  respondent's  business.  But  this 
question  seems  not  to  have  been  suggested 
In  the  trial  coturt  There  the'ctmteBt  was 
over  the  right  <a  the  respondent  to  an  In- 
junction at  all,  and  the  court  was  not  asked 
to  limit  the  operation  of  the  injunction  to 
certain  parts  of  tbe  day.  For  the  reason 
that  It  was  not  suggested  below,  it  wlU  not 
be  determined  here. 

Lastly,  the  appellants  contend  that  the 
evidence  was  insufflclent  to  justify  tbe  order. 
On  this  question  we  think  there  can  be  but 
little  doubt  Manifestly  the  operation  of  the 
contrivances  complained  of  at  tbe  jdace  when 
the  appellant  operated  them  constituted  a 
nuisance  specially  Injurious  to  tbe  appellant 
He  was  therefore  entitled  to  have  their 
operation  enjoined,  and  the  court  did  not  err 
In  so  holding. 

The  order  appealed  from  is  affirmed. 

HOITNT,  a  J.,  and  HADI.BT,  BUDKIN, 
CROW,  BOOT,  and  DUNBAB,  JJ^  concur. 


NISBET  V.  GREAT  NORTHERN  CLAT  CO. 
et  ai. 

(Supreme  Gourt  of  Washington.  Dec.  21, 1905.) 

1.  Receivbbs  —  Sale— KoTici  to  Obioitob— 

Absence  of  Notice— Effect. 

Where,  on  the  hearing  of  the  petition  of  a 
creditor  to  set  aside  an  order  conGrmiDK  a  re- 
ceiver's sale,  the  creditor  not  havins  had  notice 
of  the  snic,  it  was  not  shown  tbat  the  trust  had 
lost  anything  by  the  sale,  a  reaffirmauce  was 
justilied. 

2.  ESTOPPEIr— InCOKSlSIENT  CI.AIUS. 

A  creditor  was  in  no  position  to  contest  the 
validity  of  receivers'  certificates  as  constitating 
prior  liens  upon  the  trust  property,  where  the 
relief  sought  by  aim  was  based  on  such  certifi- 
cates. 


Digilized  by 


16 


83  PACIFIO 


BEPORTBB. 


(Waah. 


8.  RaonvBi— OxBTincATBS— Peiobities. 

Where  a  certaiQ  receiver's  certificate  was 
prior  in  time  to  another,  and  was  for  an  actual 
cash  loan,  and  was  declared  to  be  a  prior  lien 
by  order  of  ooart,  the  subseqaent  certificate 
was  subject  to  It,  though  there  was  no  redtal 
of  the  first  certificate  in  the  second. 
4.  Same— Labob  Claims— Pbbfebences. 

By  the  express  provisiona  of  Sess.  Laws 
1887,  p.  55,  c.  43,  laborers  are  entitled  to  a  prior 
lien  upon  the  property  of  a  corporation  In  the 
handa  of  a  receiver. 

6.  SaUK-^AXB— PATHEKT  —  RE0IIVSB*B  CKB' 

TIFICATE8. 

It  was  proper  on  a  receiver's  sale  to  permit 
the  purchaser  who  held  receiver's  certificates, 
which  wn«  prior  liens  on  the  property,  to  tnm 
them  in  as  part  of  the  purchase  price. 

Appeal  from  Superior  Court,  King  Ooon- 
tj;  Boyd  3.  Tallman.  Judge. 

Action  by  Robert  Nlsbet  against  the  Oreat 
Mortliem  day  Company,  la  wfalcb  a  reeelTcr 
was  appointed  for  defendant  Appeal  by  tbe 
Ohio  Ceramic  Engineering  Company  from 
an  order  denying  a  petition  to  vacate  an 
order  confirming  a  rec^Ter's  sale.  Affirmed. 

Allen,  Allen  &  Stratton,  for  appellant 
James  Klefer,  for  respondent  bank.  Mc- 
CafTerty  ft  Kane,  for  respondent  Brown. 
Kerr  &  McCord,  for  respondent  Carstens. 

HADLEY,  J.  Tills  appeal  Is  from  an  or- 
der denying  a  petition  to  vacate  an  order 
confirming  a  receiver's  sale.  Tbe  original 
action  was  brought  by  Rol)ert  Nlsbet  against 
the  Great  Northen  Clay  Company,  a  corpo- 
ration. Insolvency  of  the  corporation  was 
alleged  and  admitted,  and  a  receiver  was  ap- 
pointed. Tbe  receiver,  by  authority  of  the 
court,  conducted  the  business  of  the  corpo- 
ration for  some  months,  with  unprofitable 
results.  The  first  receiver  appointed  con- 
dncted  tbe  business  for  a  few  weeks,  when 
he  was  succeeded  by  J.  E.  Ballon,  who  man- 
aged the  receivership  and  affairs  of  the  cor- 
poration for  some  months,  when  be  left  the 
state,  leaving  liabilities  of  the  receivership 
aggregating  a  large  sum.  Ballon  was  then 
removed  as  receiver,  and  A.  L.  Brown  was 
appointed  as  bis  successor.  Tbe  disastrous 
results  appear  to  have  been  due  to  the  man- 
agement of  receiver  Bailou.  During  such 
management  the  property  deteriorated  in  val- 
ue, and  was  lu  a  dilapidated  condition  when 
Bailou  left  It  Tbe  expenditure  of  some 
thousands  of  dollars  was  necessary  by  way 
of  repairing  and  improving  the  brick  plant 
before  it  could  be  successfully  operated. 
The  receiver  was  unable  to  do  this,  Inas- 
much as  the  trust  was  Insolvent  Tbe  busi- 
ness could  no  longer  be  conducted  through 
tbe  receivership.  The  property  was  constant- 
ly depreciating  In  value,  and  with  this  condi- 
tion of  affairs  confronting  bim  the  present 
receiver,  Brown,  entered  upon  his  duties. 
It  was  the  desire  of  the  court  and  the  receiv- 
er to  prevent  further  depreciation  in  value  of 
the  assets,  and  thenceforth  the  efforts  of  both 
were  directed  to  the  end  that  the  assets  of 
the  trust  might  be  converted  into  casb  for 


tbe  benefit  of  creditors  «■  speedily  and  ad- 
vantageonsly  aa  possible. 

For  a  better  understanding  of  the  questions 
Involved  on  tbis  appeal  a  further  definite  and 
somewhat  extended  atatemcmt  as  to  certain 
facte  becomes  necessary.  On  October  1, 1808. 
a  zecelver>i  certificate  was  issued  by  receiv- 
er Ballon  to  tbe  First  National  Bank  of 
Seattle  tor  93,000,  bearing  Interest  at  8  per 
cent,  per  annnm,  and  on  the  2d  day  of  No- 
vember of  the  same  year  another  c«tlBcate 
was  Issued  by  the  aame  receiver  to  tbe  samo 
bank  for  $2,000,  bearing  the  same  rate  of 
Intwest  Upcm  the  face  of  tbe  first  certifi- 
cate it  was  declared  to  be  a  first  lien  upon  all 
tbe  assete  and  property  of  tbe  corporation. 
The  second  one  was  dedared  to  be  a  lien 
upon  all  tbe  assets  prior  to  all  other  Uena 
and  claims  except  that  of  tbe  said  $3,000 
certificate.  Tbe  said  certificates  were  issu- 
ed by  the  authority  of  the  court  and  were 
approved  by  It  The  amount  of  money  rep- 
reeented  by  tbe  two  certificates  was  loaned 
by  said  bank  to  tbe  receiver.  On  the  lOtb 
day  of  November,  after  the  issuance  of  tbe 
last  certificate  above  mentioned,  another  cer- 
tificate was  likewise  issued  by  the  receiver 
to  the  Ohio  Ceramic  Engineering  Company, 
of  Cleveland,  Ohio,  for  $1,500,  bearing  Inter- 
est at  6  per  cent  per  annum.  This  certifi- 
cate stated  npon  Ite  face  that  it  was  a  prior 
lien  upon  all  tbe  assets  of  the  corporation 
except  the  $3,000  certificate  above  mentioned, 
and  the  costs  and  expenses  of  the  trust  Tbe 
certificate  was  issued  In  payment  for  100 
dryer  cars  purchased  by  receiver  Balloo  from 
said  payee  named  In  the  certificate.  Re- 
ceiver Bailou  also  employed  certein  laborers 
while  operating  the  plant  and  promised  to 
pay  them  stuns  aggregating  $2,077.70.  The 
claims  of  these  laborers  were  assigned  to 
said  First  National  Bank  of  Seattle.  The 
total  amount  thus  held  by  said  bank  against 
tbe  trust,  including  the  two  certificates  men- 
tioned and  the  assigned  labor  claims,  was, 
with  Interest  $7,248.86  on  the  day  of  the 
confirmation  of  the  sale  which  it  is  here 
sought  to  set  aside.  On  the  9th  day  of  Feb- 
ruary. 1904,  Robert  Nlsbet.  the  plaintiff  In 
the  action  wherein  the  receiver  was  appoint- 
ed, filed  his  petition  with  the  court,  asklns 
an  order  for  the  sale  of  all  tbe  proi)erty  of 
the  Oreat  Northern  Clay  Company,  then  in 
tbe  hands  of  the  receiver.  Sucb  an  order  was 
made  authorizing  tbe  receiver  to  sell  the 
property  at  public  auction  to  tbe  highest  bid- 
der for  a  minimum  price  of  $20,000.  and  re- 
quiring not  less  than  10  days'  notice  of  the 
sale.  Notice  as  prescribed  in  the  order  of 
sale  was  given,  and  the  time  fixed  for  tbe 
sale  was  March  5,  1904,  at  which  time  the 
receiver  offered  the  property  for  sale,  but 
received  no  bids,  and  thereupon  he  continued 
the  sale  until  March  lOttL  Immediately  aft- 
er the  said  adjournment  of  sale  the  receiv- 
er and  his  attorneys,  together  with  tbe  at- 
torneys of  substantially,  all  the  parties  wlio 
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bad  appeared  In  tbe  action,  went  before  tba 
nq^ior  court  tbea  In  8ei8l(Hi,  and  In  open 
court  rqpOTted  tlie  failure  to  aell.  Discna- 
■loD  was  bad  between  court  and  ooiinael  with 
refoence  to  the  emergency  tm  immediate 
■ale.  Tbe  court  thereupon  instructed  tbe  ro- 
cdw  ta  reoffer  the  property  for  sale  as  be- 
fore  tor  the  sum  of  920,000,  and,  If  that  sum 
could  not  be  obtained,  to  offer  the  property 
RSardlesa  of  price,  subject  to  the  confirma- 
tion and  approval  at  the  court 

Thereupon  Smest  Gaistena  offered  In  open 
court  to  bid  flor  the  property,  provided  the 
aforesaid  claims  of  the  First  National  Bank 
of  Seattle  should  be  received  as  a  part  of 
the  purchase  price.  This  was  made  In  the 
presence  of  the  court  and  oounsel  at  the  time 
they  were  together  a>  aforesaid.  The  court 
Uiereupon  ateted  In  tbe  hearing  of  all  present 
that.  If  said  Carstms  mmlA  bid  at  the  ad- 
journed sale  a  sum  wbldi  riionld  be  txcepteO. 
and  M>pn>ved  1^  tbe  court,  the  amount  (Mt 
tbe  dalms  of  nld  bank  would  be  accepted 
as  a  part  of  the  purchase  price.  If  said  Cara* 
tras  coaM  acquire  tbe  clAlms.  It  was  In  tbla 
manner  and  through  this  un derstand lug  with 
the  court  and  counsel  fOr  Interested  parties 
that  Hr.  Oarstens  became  involved  In  tbe 
matters  which  led  to  the  controversy  brought 
here  by  tbla  appeal.  Accordingly  on  March 
lOtb  ttM  proper^  was  again  offered  for  sale 
by  tbe  recover,  and  Mr.  Oarstens  Ud  tb&nt- 
for  the  sum  of  91130,  conditioned  upon  the 
use  of  tbe  obligations  of  tbe  receiver  to  the 
First  National  Bank  of  Seattle  as  a  part  of 
the  purchase  price.  The  receiver  reported 
the  ctter  to  tbe  court,  and  notice  of  hearing 
thereon  was  given  to  all  the  partiea  to  the 
action,  and  to  all  creditors  who  had  filed 
appearances  tn  tbe  action.  At  tbe  hearing 
tbe  advlaablUty  of  acc^ting  the  offer  was 
folly  ^senssed  and  conridwed  In  the  presence 
of  counsel,  who  represented  substantially  ail 
of  tbe  Interested-  parties;  and  the  court,  be- 
lieving that  the  offer  was  the  best  that  could 
be  obtained,  directed  the  receiver  to  accept 
It.  Thereiqion  Mr.  Caratens  paid  tbe  re- 
ceiver $1130,  of  which  sum  $7,24&86  con- 
Usted  of  reortver*8  certificates  and  assigned 
labor  dalms  held  by  the  bank  as  aforesaid, 
and  tbe  balance,  t&fiSlM,  was  paid  In  casb. 
Tbe  sale  waa  confirmed  by  tbe  court,  and  by 
ito  ox^Ser  a  conveyance  was  executed  by  the 
receiver,  transferring  all  tbe  property  to  Mr. 
Carstena.  Thereafter  tbe  Ohio  Ceramic  Bn- 
KineerlDg  Company  filed  a  petition  asking 
that  tbe  sale,  or  ttie  order  approving  it,  and 
the  conveyance,  be  set  aside.  The  petition 
recites  the  facte  heretofore  steted  with  ref- 
erence to  tbe  issuance  of  the  f  1,000  receiver's 
certificate  to  tbe  petitioner,  and  alleges  that 
the  petitioner  bad  no  notice  of  the  sale  or  of 
any  of  the  proceedings  had  In  connection 
therewith.  It  is  also  alleged  that,  as  a  con- 
seqaoce  of  said  proceedings,  all  the  pur^ 
chase  price  of  the  pnH>erty  was  appropriated 
by  tbe  receiver  to  tbe  payment  of  claims 
odur  than  that  of  the  petitioner,  and  which 
8BP^ 


were  In  fact  Bubordinate  and  Inferior  la 
right  and  equify  to  the  claim  ot  tbe  petltloa- 
et.  It  is  also  alleged  that  allowances  were 
made  to  the  receiver  In  the  amn  of  $1,200  fOr 
bis  own  BOTvlcea,  and  $800  for  his  attorney's 
services,  which  sums  are  charged  to  have 
been  excessive;  and  It  is  aSked  that  tbe  or^' 
der  of  allowance  be  set  a8ld&  Tbe  petitloir 
was  denied,  and  from  tbe  order  of  denial 
tbe  petitioner  is  prosecuting  tills  appeaL 

From  the  record  we  are  sattsfled  that  all 
parties  thereto  were  advised  of  tin  proceed- 
ings ctmceming  tbe  sale  of  the  pn^wty,  and 
assented  to  tbe  conflrmatioo  thereof,  except 
the  appellant  At  least,  no  one  except  ap- 
pellant has  raised  any  objection  to  the  pro- 
ceedings. We  are  furthermore  satisfied  that 
tbe  highest  possible  sum  was  (Atalned  for. 
the  propaty.  Appellant  baa  In  no  man- 
ner pointed  out  how  a  greater  sum  might 
have  been  realized  If  It  bad  been  present 
and  bad  actually  participated  tn  tbe  pro- 
ceedinga.  Without  dlacasslng  the  questlwi 
of  Itt  rl^t  to  notice  of  the  proceedings,  and 
assuming  that  appellant  la  In  posltioB  to 
contest  the  regularity  thereof,  it  Is  never- 
theless true  that,  with  Its  opportunity  at 
tbe  bearing  of  Ite  petitton,  it  has  not  shown 
that  the  trust  had  been  to  any  sense  the 
loser  by  the  sale  and  Ite  confirmation.  We, 
therefore,  aink  the  court  was  fully  Justified 
in  entering  tbe  Judgment  which  was  render* 
ed  upon  tbe  bearing  of  ^ipellant's  petition, 
which  in  Urna  reaffirms  and  reapproves  tbe 
sale.  This  was  an  order  entered  after  a 
full  hearing  from  appellant,  and  it  seems  to 
us  that  ajtpellant  Is  now  oinictuded  thereby, 
so  far  as  any  questltm  of  notice  is  con- 
cerned. It  has  had  its  day  in  court,  and  an 
opportunity  to  be  heard  upon  tbe  questions 
It  is  ui^ing,  and,  unless  some  substantial 
rii^t  has  been  violated,  the  order  of  conr 
flrmatlon  should  stend. 

The  next  qiwstion  to  be  considered  is  tliat 
of  tbe  omsideration  for  ttie  sale  which  was 
accepted  by  tiie  receiver  and  approved  by 
tbe  court  Appellant  Is  not  In  portion  to 
contest  the  validity  of  the  receiver's  certif- 
icates as  constituting  prior  Hens  upon  the 
property  at  the  trust  for  the  reason  that 
the  relieC  It  now  seeks  Is  based  upon  such  a 
certificate.  Ite  ontiflcate  stetes  upon  ite  face 
that  It- is  Junior  to  one  for  $3,000  held  by 
the  bank  aforesaid,  and  also  that  it  Is  Jun-. 
ior  to  the  expenses  of  tbe  trust  Tbe  fact 
was,  however,  that  eight  days  before  ite 
certificate  was  Issued  another  one  for  $2,000 
was  Issued  to  tbe  bank,  which  fact  was 
doubtless  overlooked  by  Inadvertence  when 
appellant's  certificate  waa  drawn,  and  was 
not  mentioned  therein.  Tbe  ^,000  certificate 
was,  however,  first  in  point  of  time,  waa  for 
an  actual  casb  loan,  was  declared  to  be  a 
prior  Hen  by  order  of  tbe  court  and  appel- 
lant's certificate  must  therefore  be  held  to  be 
subject  and  Junior  to  It  Ite  certificate  was 
also  Junior  to  tlie  laborers*  claims  for  two 
reasons:  The  laborws  were  entitled  to  a 
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prior  lien  upon  the  property  of  tbe  corpora- 
tion, under  chapter  43,  p.  55,  Sesfl.  LawB 
1897,  and  tbe  certlflcate  Itself  says  It  1b 
subject  to  the  expenses  of  the  trust  The 
labor  w'as  performed  In  behalf  of  the  trust 
at  the  Instance  of  the  receiver,  and  by  au- 
thority of  the  court  It  follows  that  all  the 
cialms  allowed  by  the  court  as  part  of  the 
purchase  price  of  the  assets  were  Hens  upon 
tbe  assets,  and  prior  to  the  sppellant's  claim. 
Being  prior  liens  upon  the  assets,  the  holder 
of  the  claim  would,  so  far  as  appellant  was 
concerned,  have  been  entitled  to  the  first 
money  tnm  tbe  proceeds  of  tbe  sale.  If 
the  sale  had  been  entirely  for  cash.  By  the 
application  of  the  amount  of  the  claims  to 
the  purchase  price  the  result  was  the  same 
as  though  the  full  price  had  been  directly 
paid  In  cash.  We  think  respondent  Oarstens, 
as  the  holder  of  those  claims,  would  have 
been  oitltled  to  ttu*n  them  In  as  part  of  ^e 
purchase  price,  even  In  the  absence  of  the 
previous  understanding  had  with  the  court 
In  Mercantile  Trust  Go.  t.  Kanawha  &,  O. 
By.  Co.,  58  Fed.  «,  7  C.  O.  A.  3,  the  purchas- 
ers were  permitted  to  deposit  bonds  In  pay- 
ment of  the  purchase  price,  after  paying 
Into  court  sufficient  cash  to  extinguish  the 
costs  and  liens  prior  to  the  bonds.  Of  this 
the  court  said:  "This  was  precisely  the 
same  as  If  tbe  purchasers  had  paid  the 
whole  price  In  money,  and  had  then  with- 
drawn on  distribution  their  pro  rata  share 
of  the  proceeds.  Their  rlgbts  cannot  be 
difTerent  because  they  did  not  go  through 
this  useless  formality.  The  railroad  prop- 
erty, to  the  extent  that  it  was  paid  for  by 
bonds,  was,  In  the  bands  of  tbe  purchasing 
bondholders,  proceeds  of  sale." 

We  therefore  think  the  sale,  Its  approval, 
and  all  the  proceedings  considered  together, 
including  the  order  of  reconflrmatiou  afore- 
said were  of  sufficient  regularity,  and  that 
appellant's  rights  were  not  prejudiced  there- 
by. We  know  of  no  statutory  reoolremeuts 
regulating  the  sale  of  proper^r  by  receivers 
In  this  state  which  make  It  necessary  to  give 
notice  to  all  tbe  creditors.  Tbe  sale  is  made 
under  tbe  direction  of  the  court  as  a  court 
of  equity,  and  It  should  be  presumed  that 
the  court  and  Its  officers  will  make  au  honest 
effort  to  realize  the  greatest  sum  possible 
for  the  assets  of  tbe  trust  When,  therefore, 
«  purchaser  has  bought  In  good  faith,  unless 
it  Is  subsequently  made  to  appear  that  tbe 
best  Interests  of  the  trust  would  be  served 
by  not  making  any  sale  at  all,  or  that  the 
eouMderation  Is  Inadequate,  his  rights  be- 
come established,  and  should  not  be  disturb- 
ed. Particularly  should  It  be  so  when  It  ap- 
{lears  that  no  higher  snra  could  have  been 
realized.  Under  such  circumstances  we  are 
unable  to  see  that  a  creditor's  rights  are 
prejudiced  by  tbe  mere  fact  that  be  did  not 
have  actual  notice  of  the  sale.  The  romrd 
of  this  case  shows  that  If  appellant  had  been 
present  at  the  sale  proceedings,  and  at  the 


time  of  the  first  confirmation.  It  would  have 
been  unable  to  effect  a  different  result  from 
that  which  was  ot>talned.  Its  claim  would 
necessarily  hare  been  postponed  as  Junior 
to  those  applied  apon  the  purchase  price, 
for  the  reason  that  the  law  under  the  facts 
fixed  its  status  sa  Being  subject  to  those 
claims,  appellant's  claim,  tber^ore,  becomea 
a  first  lien  upon  the  rnnafnlng  assets,  ex- 
cept expenses  of  the  trust,  for  the  reason  that 
tt  is  expressly  made  subject  'to  such  ex- 
penses. 

Appellant* B  Interest  In  the  premises,  there- 
fore, seems  to  be  confined  to  the  right  to 
share  In  the  distribution  of  the  balance  with 
preference,  according  to  the  terms  of  its  cer- 
tificate. The  purchaser  paid  to  the  receiver 
$3,861.14  cash,  whldi  exceeds  the  amount 
required  to  pay  appellant's  claim  hy  con- 
siderably more  than  $2,000.  Unless  more 
than  the  excess  la  required  to  pay  necessary 
expeiues  of  the  tmst,  appellant  is  still  am- 
p^  protected.  The  petition  shows  that 
by  an  order  of  the  court  Oe  receive  and  hi» 
attorni^s  were  allowed  for  aarrlcee  the  ag- 
gregate sum  of  $2,000.  It  iB  claimed  that 
this  waa  excesdTe,  and  the  petition  asks 
that  the  order  of  allowance  be  set  aside.  Aft- 
er hearing  testimony  upon  this  subject  the 
court  reaffirmed  Its  former  decision  as  to 
Qie  value  of  the  services.  From  all  that 
is  shown  in  this  record  we  shall  not  under- 
take to  Boy  that  the  finding  was  erroneous. 
Other  allowances,  said  to  have  been  made 
at  different  times  during  the  administration 
of  the  tmst,  are  discussed  in  appellant's 
brief,  but  they  are  not  mentioned  In  Its  peti- 
tion, are  not  within  the  issues  before  ns, 
and  are  not  covered  by  the  Judgment  from 
which  the  ai^>eal  is  taken.  They  therefore 
Involve  questions  that  are  not  before  ua. 

The  Ji^gment  Ib  afilrmed. 

MOUNT,  C.  J.,  and  RUDKIN,  CROW, 
ROOT,  and  DUNBAR,  JJ.,  concur. 


THOMAS  et  nx.  v.  LINCOLN  COUNTY. 

(Supreme  Court  of  Washington.  Dec.  22, 1805.) 

Appbal— AppKixan  Coubt— JuusDicnon  — 
AuouRT  uv  CoNTBOviBST  —  LEOiXirr  or 

Tax. 

Where  plaintiffs  recovered  a  judgment 
against  a  «>unty  In  a  suit  to  recover  104.56 
taxes  paid  on  an  alleged  erroneous  aasesBment 
of  a  certain  section  of  land  which  by  mistake 
of  the  taxing  officers  was  assessed  as  containing 
more  land  than  it  did  In  fact  contain,  the  ac- 
tion did  not  involve  the  "leffallty"  of  a  tax  or 
assessment,  within  Const  art  4.  4,  and  2 
Ballinger's  Ann.  Codes  St  St.  8  4650,  permitting 
an  appeal  to  the  Supreme  Court  In  cases  involv- 
ing less  than  $200,  where  the  case  involves  the 
legality  of  a  tax  or  assessment 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty; Miles  Polndexter,  Judge. 

Action  by  A.  J.  Thomas  and  wife  against 
Lincoln  county.   From  a  Judgment  In  favor 
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of  plalDtlflh,  defaidaot  appeals.  On  motion 
to  (Uamln.  GrantecL 

B.  IL  Dst,  tar  KSptOuxt  H.  A.  P.  Myen, 
for  tcqKUdenti. 

BOOT,  J.  BeqDondaiti  tautitnted  thia  ac- 
to  recorer  taxes  paid  under  protest  The 
ennplalnt  omtalna  two  oaiiiaB  of  actton.  By 
tbB  first  it  aMMara  tbat  rcq>ondents  sb9,  and 
ever  giace  tbe  year  1800  bare  been,  the  own- 
en  of  a  cwtaln  flection  of  land  which  eoa- 
Mined  761.66  acres  and  no  more;  that  for 
MCh  of  the  years  1800,  1801,  1802,  and  180S, 
the  taxtaig  oaeen  of  tbe  appellant  conntr 
iBMued  this  section  of  land  as  containing 
8SBl08  acres ;  tbat  reapondents  paid  the  taxes 
■0  MMOSsed  in  the  year  1800,  by  mistake  and 
wiflHmt  knowledse  that  tbe  section  contained 
■  hss  number  of  acres  than  SSOjOS;  tbat 
tlwreafter  they  paid  their  taxes  each  year 
under  protest  as  to  the  amount  now  tdalmed 
to  be  eieesBiTe;  bat  it  is  not  shown  that  th^ 
ever  appeared  before  the  board  of  equaliza- 
tion or  In  any  iwannwp  endeavored  to  have 
the  aasewment  roll  corrected.  The  second 
cann  of  actton  Is  based  on  a  similar  claim 
udgned  by  Oeo^  W.  Thomas  and  wife  to 
rapondcnts.  Tin  total  amount  of  excesalre 
tix,  alleged  by  reeipondenta  to  have  been  paid 
)g>  fliem  and  their  assisnors  during  said  years, 
was  the  sum  of  f6Ut6,  in  which  amount 
Judgment  was  awarded  tbem  on  the  trial 
of  this  cause  in  the  superior  court  From 
this  jDdgmoit  the  county  appeals. 

RespondoitB  more  to  dismiss  this  appeal 
fbr  tbe  reascMi  tiiat  tiie  amomit  invirfTed  is 
Ins  than  $200.  Appellant  has  filed  no  reply 
brief,  but  doubtless  relies  upon  the  excep- 
tion in  the  Constltntlon,  which  permits  an 
tnieal  to  be  taken  to  thla  court  wbne  the 
cue  inrolves  Hie  legality  of  a  tax  or  assess- 
ment,  eren  though  tbe  amount  Involved  be 
leas  than  $200.  Neither  party  has  furnished 
n  any  dtation  of  auttimrlty  upon  the  Ques- 
tion InvolTOd  In  ttilB  motion  to  dismiss.  The 
qoesUon  appears  nerer  to  have  been  before 
this  court.  We  think  the  motion  must  be 
granted.  We  do  not  think  the  expression 
"legality  of  a  tax**  coo^rehends  such  a  que^- 
tkm  as  is  presented  in  this  case.  Here  the 
dlfflenlty  arose  from  the  county  assossw  hav- 
lag  entoed  this  section  of  land  upon  the 
Msessment  roll  as  ccmtalnlng  890.06  acres, 
whereaa  it  ctmtained  only  761.68.  Tbe  roll 
behig  returned  with  thla  number  of  acres  set 
fivtb  tberdn,  the  usual  proceedings  were 
takoi  by  the  county  offldala,  which  culminat- 
ed In  respondoits  being  taxed  for  a  larger 
image  than  they  In  reality  owned.  We 
tblnk  this  wan  an  wnv  of  fact  and  not  of 
lav.  There  was  no  condition  that  tbe  land 
of  reqwndents  was  not  subject  to  taxation. 
There  was  no  amtention  that  a  hlgber  rate 
of  levy  was  made  than  the  law  Justlfled. 
There  was  no  contention  tbat  iwoperty  was 
messed  which  was  by  law  exempt  There 
vu  no  lack  of  power  to  assess  and  levy  a 


tax.  There  was  no  contention  that  any  of 
the  proceedings  appertaining  to  the  assess- 
ment or  levy  were  made  other  than  as,  or 
different  from  those,  provided  by  law.  Tbe 
controTersy  did  not  arise  from  a  difference 
of  opinion  on  any  question  relating  to  the 
subject-matttf,  or  as  to  any  rule  or  con- 
structlon  of  law;  but  the  whole  ooutroversy 
took  its  inception  from  the  mistake  of  the 
assessor  in  entering  the  amount  of  respond- 
ents' acreage  In  the  assessment  roll.  This 
was  a  mistake  that  could  and  should  have 
been  called  to  the  attention  of  the  assessor, 
the  county  commissioners,  or  the  board  of 
equalization,  and  corrected  by  some  of  these 
olfidals.  Neither  tbe  omission  to  do  or  have 
this  done,  nor  the  error  In  entering  the.  num- 
ber of  acres  erroneously.  In  our  opinion, 
presented  to  the  lower  court  a  question  affect- 
ing the  "legality"  of  a  tax  or  assessment,  as 
that  term  is  employed  In  section  4.  art  4, 
of  tbe  state  Constitution,  and  In  section  46G0, 
2  Bellinger's  Ann.  Codes  &  St  We  have 
been  unable  to  find  any  authorities  exactly  in 
point  but  believe  that  tbe  following  have  a 
tendency  to  support  the  conclusion  we  have 
reached:  Hansen  t.  NUson,  17  Wash.  006, 
60  Pac.  Sll;  Brown  v.  Bice,  52  Cal.  480; 
Cooley  on  Taxation  (2d  Ed.)  p.  748;  Favrot 
V.  Baton  Rouge,  88  La.  Ann.  230;  State  r. 
Recorder.  41  La.  Ann.  B33,  6  South.  810; 
Mason  v.  Gamble,  21  How.  (U.  S.)  390,  16 
L.  Ed.  81;  T^ault  v.  New  Orleans,  108  La. 
686,  32  South.  082;  Rocheblave  Co.  New 
Orleans.  110  La.  680,  84  South.  666. 
The  motion  to  dismiss  is  granted. 

MOUNT.  C.  J.,  and  DUNBAR.  HADLET. 
FULLERTON,  RCDEIN,  and  CROW,  JJ.. 
concur. 


SLATER  V.  GRTBBEL  et  aL 
(Supreme  Court  of  Washington.   Dec.  26, 100!S.) 
Equitt— Standing  to  Invoke  Pboiicctios— 

FBAUn  or  COUPLAINANT. 

Pontiff  falsely  r^resmtad  to  defoidants 
tiiat  he  had  an  option  on  a  tract  of  land,  and 
procured  from  them  a  loan  of  $20,0(X)  to  make 
the  purchase.  He  then  employed  a  third  per- 
son to  obtain  a  contract  for  the  purchase  of 
the  luid,  giving  him  flOO  to  pay  down  tlwre* 
On.  The  contract  was  procured  accordingly, 
the  parchase  price  being  $35,000,  and  plaintiff 
contracted  to  duv  the  land  from  the  third  per- 
son for  f 100,000;  the  contract  contaiuing  an 
indorsement  that  915,(KN>  had  been  paid  there- 
on, whereaa  nothing  had  been  paid  except  tbe 
SIOO.  On  the  strength  of  this  contract  and 
false  representation  as  to  the  money  paid  there- 
on, plaintiff  borrowed  £36,000  more  from  de- 
fendants. It  was  agreed  between  plaintiff  and 
defendants  that  a  corporation  was  to  be  oi^nn- 
ised  to  take  over  the  lands,  bonds  were  to  be 
sold,  and  defendants  were  to  be  reimbursed  from 
the  proceeds  of  tbe  bonds,  and  were  to  receive 
a  sto(dc  bonus.  Plaintiff  converted  most  of  the 
money  to  his  own  use  and  made  do  further  pay- 
ments on  the  contract  Tax  foreclosure  pro- 
ceedings were  instituted  against  tbe  land,  and 
on  plaintiff's  refusal  to  pay  tbe  taxes,  pay  the 
pnrchase  price,  or  organue  tlie  cotporatiun. 
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certain  defendants,  to  protect  themeelvM, 
bouAt  the  land  from  the  third  person  for 
SSiiSOO.  Held,  that  plaintiff  had  no  standini 
In  a  court  of  equity  to  assert  title  to  the  land 
Duder  his  contract  with  the  tbtrd  person. 

Appeal  from  Superior  Court*  King  County ; 
W.  B.  Bell.  Judge. 

AGtion  Iv  Robert  T.  Slater  against  John 
Crlbbel  and  otbera.  Trom  the  Judgment 
rendered,  plaintiff  and  certain  defendants  ap- 
peal. Affirmed. 

W.  H.  Bogle,  for  appellant  Wm.  Panner- 
lee  and  Wm.  O.  Crosby,  for  re^ndraita. 

HOUNT,  a  J.  Appellant,  Slater,  brought 
this  action  in  equity,  asking  the  court  to 
adjudge  him  a  four-tentbs  Intereet  In  obtain 
lands  in  King  county.  After  laatiee 
made  upon  the  pleadinga,  and  after  a  trial  on 
the  merits,  the  court,  without  making  any 
findings  of  fact,  entered  a  decree  adjudging 
that  appellant  Slater  was  entitled  to  a  four- 
tenths  Interest  In  the  lands  In  question,  on 
condition  that  within  four  months  fr«n  the 
date  of  the  decree  he  would  repay  to  re- 
spondents the  sum  of  $27,600  borrowed  from 
them,  and  the  further  sum  of  $21,100,  being 
four-tenths  of  the  purchase  price  of  the  land 
paid  by  respondents,  making  a  total  of 
$48,600.  From  that  decree  Slater  bas  ap> 
pealed. 

There  la  some  dispute  of  the  facta  upon  the 
record ;  but,  after  carefully  reading  the  aame, 
we  find  the  following  to  be  the  substance  of 
the  facts  in  the  case:  Prior  to  July.  1902,  the 
heirs  of  John  McHenry,  deceased,  were  the 
owners  of  about  1,117  acres  of  land  In  sec- 
tions 20,  80,  32,  and  36,  In  township  21  north, 
of  ranges  6  and  7,  In  King  county,  which 
lands  are  siqiposed  to  contain  deposits  of 
coal.  J.  B.  Metcalfe  was  attorn^  in  fact  for 
the  heirs  ot  John  McHenry,  deceased.  In 
May  and  June  of  1902.  appellant  Slater,  who 
is  a  resident  of  Washington.  D.  C.  accom- 
panied by  respondent  W.  S.  Bowen,  went 
to  the  office  of  John  Gribbel  in  Philadelphia. 
Pa.,  and  there  represented  to  Mr.  Gribbel  that 
th^  had  an  option  to  purchase  the  lands 
above  mentioned;  that  tb^  wanted  to  take 
iqi  the  option  and  acquire  the  title  of  said 
lands  and  thereupon  organize  a  corporation, 
to  be  known  as  the  "Green  River  Goal  Min- 
ing Company."  vrlfb  a  c^iltal  8to<A  of 
$6,000,000,  and  then  bond  the  corporation 
for  $300,000,  which  sum  of  money  realieed 
from  the  bonds  was  to  be  used  In  paying  the 
purchase  price  of  the  land  and  equipping  the 
corporation  for  mining  coal  in  the  state  of 
Washington.  Th^  also  represented  that 
negotiations  were  under  way  for  floating  the 
said  $300,000  wortb  of  bonds,  and  that  a 
trust  company  had  promised  to  float  the 
bonds  as  soon  as  title  could  be  acquired  to 
the  land.  They  then  proposed  to  Mr.  Gribbel 
to  borrow  $5,000  from  bim,  which  money  was 
to  be  used  for  the  purpose  of  taking  up  the 
option  on  the  land.  Relying  upon  the  rep- 


resratations  as  above  stated,  Mr.  Oribbel  ad- 
vanced to  Slater  and  Bowen  $5,000,  and  took 
a  contract  by  which  they  agreed  to  repay  the 
said  sum  of  $5,000  to  Mr.  Gribbel,  as  soon  as 
money  was  realized  upon  the  bonds  above 
mentioned,  and  to  issue  to  him  100.000  shares 
of  fully  paid  Bto<^  in  the  corporation  to  be 
organized.  They  also  obtained  $5,000  from 
I.  J.  McGeogh,  of  Philadelphia,  and  $10,000 
from  C.  T.  Bride,  of  Washington,  D.  C,  In 
the  same  way.  They  then  came  to  Seattle; 
wh^upon  apiwllant  Slatw  onpk^ed  one 
D.  B.  May  to  call  upon  J.  B.  Metcalfe  for  the 
purpose  of  purchasing  the  land  above  re- 
ferred to.  Mr.  May  did  so  and.  on  July  21» 
iwyz,  entered  toto  a  contract  with  Mr.  Met- 
calfe by  tiie  terms  of  which  contract  Mr. 
Metoalfe,  for  the  heirs  of  John  McHenry,  de- 
ceased, agreed  to  sell  and  convey  said  lands 
to  said  May  for  the  sum  of  $35,000.  Mr.  May 
agreeing  to  assume  and  pay  the  bade  taxes. 
whl(^  were  then  due  and  delinquent  In  a 
amount.  Slater  fumisbed  May  $100, 
which  was  paid  down  on  the  cMitraet  The 
balance  was  to  be  paid  as  soon  aa  the  title- 
to  fee,  subject  to  the  taxes,  could  be  convey- 
ed to  Mr.  May.  Mr.  May  thereupon,  on  the 
same  day,  to  wit,  July  21,  1902,  at  Slater's- 
request,  entered  into  a  contract  wltli  Slater, 
by  wblfdi  contract  Slater  agreed  to  pay  to> 
Mr.  May  the  sum  of  $100,000  tor  the  prop- 
erty  as  follows:  $16,000  cash  at  the  date 
of  the  contract;  $25,000  <m  S^tember  1>. 
1902 ;  and  $60,000  within  six  months  from  tiie- 
date  of  the  contract  At  the  time  this  last- 
named  contract  was  entraed  into,  a  receipt 
for  $15,000  was  Indorsed  thereon  by  Mr.  May. 
but  no  money  was  paid  except  the  $100- 
which  May  paid  to  Mr.  Metoalfe  as  above 
stated.  With  this  contract  In  tbelr  posses- 
don.  Slater  and  Bowen  retnmed  to  Poinsyl- 
Tanla.  where  tb^  began  to  solldt  funds, 
which  they  stated  were  toe  the  purpose  of 
meeting  the  $25,000  payment  due  on  S^ 
tember  Ist  Th^  rqiwesented  that  said  D. 
B.  May  was  the  owner  of  the  land;  that 
Slater  held  a  ccmtract  fbr  the  purchase  there- 
of from  May  for  $100,000;  that  $15,000  of 
this  sum  had  been  paid,  and  that  the  lands 
T^ere  valuable  for  deposits  of  coal  contained* 
therein;  that  they  intended  to  ftvm  a  cor- 
poration as  hereinbefore  stated,  and  that 
they  had  arranged  with  a  New  York  trust 
company  to  float  tlie  bonds  for  $800,000  aa- 
soon  OS  a  good  title  was  obtained  to  the  lands. 
Upon  the  strength  of  ttiese  rqiresentatlons, 
they  succeeded  to  bmrowlng  about  $36,00O- 
from  the  rispondrats,  to  addition  to  the 
$20,000  bwelnbefore  referred  to,  issuing  in- 
dividual contracts,  promising  to  i^wy  eocb 
person  contrlbuttug  money  tbe  amount  he- 
contributed  as  soon  aa  the  $^,000  In  bonds 
were  realized  upon,  and  also  promising  to- 
deliver  to  each  person  a  steted  number  of 
shares  of  stodc  of  the  Oreen  River  Coal 
Company,  when  the  rame  should  be  Inror- 
porated.  The  whole  of  the  money  realfatedk 
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In  this  way  was  turned  orer  to  the  appel- 
lant B.  Y.  Slater.  No  payments  were  made 
upon  the  contract  between  Slater  and  May, 
and  no  further  payment  was  made  upon  the 
contract  between  May  and  Metcalfe.  In 
October,  1902,  King  count;,  in  which  the 
landfl  wore  located,  instituted  proceedings  to 
foreclose  Its  Uen  for  taxes  upon  the  lands. 
Tbereapon,  Mr.  Metealfe  demanded  of  Mr. 
Hay  that  be  pay  the  taxes  against  the  lands. 
Hr.  May,  in  turn,  demanded  money  of  Slater 
for  that  purpose.  Slater  refused  or  neglected 
to  advanoe  any  money  for  this  purpose,  the 
attention  of  respondents  was  called  to  this 
toreckwure  proceeding,  and,  upon  Inquiry, 
tbey  first  learned  ttiat  May  had  no  title  to 
the  lands,  but  held  only  a  contract  for  the 
porcbase  thereof,  and  that  he  bad  paid  only 
1100  tboeon.  They  also  learned  that  Slater 
had  collected  more  than  $SO.000  In  money  for 
the  purchase  of  the  land,  and  had  paid  none 
of  the  purchase  price.  He  refused  to  pay 
the  pnrchase  price,  claiming  he  had  paid 
140,000  thereon,  and  refused  to  pay  the  taxes 
or  to  organize  the  corporation.  Respondents, 
after  learning  of  the  fraud  which  had  been 
perpetrated  upon  them,  thereupon,  in  order 
to  protect  themselves  against  total  loss  of 
tbe  money  tbey  had  advanced  to  Slater,  en- 
tered into  negotiations  with  Mr.  Metcalfe  and 
Mr.  May  for  the  purchase  of  tbe  lands.  In- 
dependent  of  Mr.  Slater;  which  n^tlations 
resolted  on  January  5,  1805,  in  a  deed  from 
said  May  to  the  defendants,  except  May,  Mc- 
Geo^,  and  Rlegle,  conveying  the  proper^ 
to  them  in  fee  for  the  sum  of  $52,S00.  The 
appellants,  McGeogh  and  Rlegle  were  advised 
of  the  purposes  and  objects  of  the  other 
defendants  In  purchasing  the  property  direct, 
&Dd  were  Invited  to  furnish  their  pro  rata  of 
tbe  pnrchase  price  and  share  in  tbe  results, 
bnt  tbey  refused  to  do  so.  The  evidence  also 
ibowB  that  the  whole  sum  of  $56,400,  collect- 
ed by  appellant  Slater  from  the  respondents, 
Tas  converted  by  Slater  to  his  own  use,  ex- 
cept the  sum  of  about  $6,000  or  $7,000,  which 
tras  Dsed  in  promoting  bis  fraudulent  scheme. 

Appellant,  Slater,  upon  this  appeal,  argues 
that  be  la  an  equitable  owner  of  the  lands,  be- 
canse  (1)  tbe  title  of  respondents  was  ac- 
quired from  Mr.  May  with  whom  be  had  a 
CDBtmct  for  the  purchase  thereof,  which  con- 
tract was  known  to  respondents,  and  also  be- 
cause be  had  paid  $40,000  thereon;  (2)  be- 
cause be  bad  not  abandoned  the  contract; 
and  (3)  because  respondents  took  title  direct 
from  May  before  the  last  payment  upon  Sla- 
ter's contract  became  due,  and  were  there- 
toK  estopped  by  their  own  deeds  from  con- 
tending that  their  title  Is  free  from  the  equity 
of  Slater,  under  the  rule  In  Bmmmett  v. 
Campbell,  82  Wash.  S58,  73  Pae.  403.  It  is 
nffldent  answer  to  all  these  positions  to  say 
tbat  Slater's  fraud,  which  is  clearly  shown 
opcHi  the  record,  gives  him  no  standing  In  a 


court  of  equity.  His  acts  from  the  beginning 
clearly  show  his  fraudulent  intention.  He 
represented  to  respondent  Gribbel,  in  June, 
IWZ,  that  he  had  an  option  on  the  land.  This 
representation  was  absolutely  false.  He  had 
Qo  option  of  any  kind  at  that  time.  He 
probably  knew  that  he  could  acquire  a  title  at 
ttiat  time,  but'  he  had  none  then.  On  July 
21,  1902,  be  could  have  purchased  the  prop- 
erty for  $35,000.  He  did  not  do  so.  Instead 
of  that  he  employed  D.  B.  May,  who  knew 
nothing  of  the  property  and  who  had  no 
money,  to  go  to  Mr.  J.  B.  Metcalfe  and  pur- 
chase the  property.  May  entered  into  a  con- 
tract with  Metcalf  for  the  purchase  of  the 
property  for  $35,000,  paid  $100  down  with 
money  furnished  by  appellant  Slater,  and 
then,  at  appellant's  request,  entered  Into  a 
contract  with  appellant  to  sell  the  property  to 
him  for  $100,000.  This  was  a  fraud  upon  the 
face  of  It  The  contract  recited  that  $15,000 
was  paid  thereon.  This  was  false.  With  this 
contract  as  a  basis,  appellant  collected  $36,000 
more  money  from  respondents  upon  false  and 
fraudulent  representations.  He  made  no  pay- 
ments upon  the  contract  exc^t  the  sum  of 
$100.  He  received  and  converted  to  his  own 
use  more  than  $90,000  by  these  fraudulent 
representations,  and  now,  when  the  fraud  Is 
discovered  by  the  persona  defrauded,  and  they 
turn  away  from  tilm  and  seek  to  protect  them- 
selves by  purchasing  the  land  for  about  one- 
half  the  sum  he  tiad  agreed  to  pay  for  It  he 
asks  a  court  of  equity  to  adjudge  him  a  four- 
tenths  owner  by  reason  of  an  alleged  $40,000 
payment  which  he  never  made,  and  to  make 
which  respondents  furnished  $40,000.  But  for 
the  timely  interference  of  respondents,  the 
whole  property  would  have  been  lost  to  them 
through  foreclosure  of  delinquent  taxes,  and 
their  only  recourse  would  have  l>een  against 
Slater  personally.  Under  these  conditions, 
the  lower  court  certainly  went  as  far  as  it 
was  Justified  In  going  when  it  decreed  that 
Slater  should  have  a  four-tenths  interest  in 
the  land,  upon  repayment  of  the  money  loaned 
to  blm  and  the  payment  of  $21,100  additional 
to  the  respondents,  being  four-tenths  of  the 
purchase  price  which  respondents  finally  paid 
for  tbe  lands.  Respondents  have  not  ap- 
pealed, and  for  that  reason  only  we  shall  not 
modify  the  decree  In  their  behalf.  Appellants 
McGeogh  and  Blegle  were  invited  to  contrib- 
ute to  the  purchase  of  the  land  by  respond- 
ents, and  share  in  the  results,  before  tbe  pur- 
chase was  actually  made.  Tbey  declined,  and 
outside  parties  were  subsequently  permitted 
to  come  in  and  assume  the  burden.  They  are, 
therefore,  in  no  position  to  complain. 

The  Judgment  appealed  from  is  affirmed, 
with  costs  ualnst  appellant  Slater. 

DUNBAR.  BOOT.  BtTDKiN,  rnUiHIBp 
TON,  HADLflY,  and  GROW,  JJ.,  OMiciir. 
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STATE  T.  8TR0DBMIER. 
(Saprem«  Court  of  WaaUngton.  Dec.  28, 1906.) 

1.  Cbiminai.  Law — MiBCoirouOT  of  Jmr  ahd 

Where,  In  a  prosecatiOD  for  cattle  ateallnK, 
the  coart  ordered  that  thejarj'  be  kept  together 
In  durge  of  sworn  baillfb,  the  tact  that  one 
of  such  jurors  during  the  trial  went  to  a  pub- 
lie  drinking  saloon  out  of  the  hotel  where  they 
were  befng  kept,  accompanied  by  a  bailiff,  with- 
out permission  of  the  court  or  consrat  of  the  de- 
fendant, and  there  took  a  drink  of  whisky,  and 
immediately  returned  in  charge  of  the  bailifi  to 
the  other  jurors  at  the  hotel,  constltnted  such 
mlscondnct  on  the  part  of  both  the  juror  and  the 
bailiff  as  Titlated  a  convlctiOD  subsequently  had. 

[Ed.  Note. — For  cases  In  point,  see  T<d.  IS, 
Cent  Dig.  Criminal  Iaw.  ||  1^4-2257.] 

2.  Sauk — Pbxjtjdige. 

Sucli  acts  raised  a  conclusive  presumption 
t     of  prejudice  against  defendant,  which  could  not 
be  rebutted  by  affidavits  of  Jurors  that  the  juror 
in  question  was  the  last  to  consent  to  a  wdlct 
of  guilty. 

[Eld.  Note. — For  cases  in  point,  see  vol.  IS, 
Cent.  Dig.  Criminal  Law.  H  2254r^2267.1 

BndUn  and  FoUerton.  JJ.,  dissenting. 

Appeal  &om'  Superior  Ooort,  Doaglu  Ooiuw 
tr  :  B>  &•  Stdner,  Jndge. 

HenxT  Strodemler  wu  convicted  of  cattle 
■teaUng,  and  be  appeals.  RervBed. 

W.  J.  Canton  and  W.  B.  Southard,  for  ap- 
pellant W.  A.  Beneaw  and  Sam  B.  Hill, 
for  the  8tat& 

MOUNT,  O.  J.  Appellant  waa  convicted  of 
tbe  crime  of  cattle  atealtng.  He  alleges  three 
errors  of  the  trial  court  One  of  these  Is 
decided  adversely  to  his  contention  in  State 
V.  Strodemler  (Wash.,  filed  December  6, 
1905)  82  Pac.  919.  Another  cannot  arise  up- 
on a  new  trial.  It  la  therefore  necessary  for 
08  to  consider  but  one  of  tbe  alleged  errors. 
At  the  beginning  of  tbe  trial  of  the  case 
the  jnry  was  ordered  kept  together  In  charge 
of  sworn  bailiffs.  While  the  jurora  were  not 
sitting  in  the  jnry  box,  they  were  kept  at 
a  hotel  at  tbe  county  seat  On  the  morning 
of  January  S,  1905,  before  the  court  had  con- 
vened for  the  day,  and  before  tbe  jury  had 
breakfasted,  one  of  the  Jurors,  In  company 
with  one  of  the  bailiffs,  went  to  a  public 
drinking  saloon  out  of  the  hotel,  without 
permission  of  the  court  or  the  consent  of 
ap[>e]lant  and  there  took  a  drink  of  whisky, 
and  immediately  returned  In  charge  of  said 
bailiff  to  the  other  Jurors  at  tbe  hotel.  One 
or  two  other  persons  besides  the  bartender 
were  in  the  saloon  while  the  Juror  and  the 
bailiff  were  there,  but  no  conversation  took 
place  between  said  juror  and  other  persona, 
except  such  conversation  as  was  necessary 
to  order  drinks.  Appellant  maintains  that 
this  was  such  misconduct  of  the  Jury  as  to 
entitle  him  to  a  new  trial.  The  question 
was  presented  to  the  trial  court  upon  motion 
for  a  new  trial,  which  was  denied. 

The  court  should  have  sustained  tbe  motion 
opoa  this  ground.  If  tbe  role  is  established 


that  a  juror,  in  company  with  a  bailiff,  may 
separate  from  tbe  body  of  the  jury  and  go 
to  a  public  drinking  saloon,  and  there  Id- 
dnlge  in  drinking  Intoxlcatii]^  liquors,  wltb- 
ont  the  knowledge  of  the  trial  Jodge  ot  the 
conamt  of  the  defendant,  dire  reenlts  bmj 
fbllow.  If  one  joror  may  be  permitted  to  do 
such  acta,  tbm  whole  jury  may  do  so,  and 
jurors  disposed  to  sndi  habits  may  readily 
bring  jury  trials  Into  dlsreqiect  and  con- 
tempt Public  policy  forbids  that  snch  acts 
be  tolerated  In  the  trial  of  causes.  The 
fact  that  the  Juror  took  a  drlntc  ot  intoxicat- 
ing liquor  during  the  trial  Is  not  so  repre- 
hensible of  itself  as  the  fact  that  be  went  to 
a  public  drinking  saloon  and  at  such  public 
place.  In  the  presence  of  the  bartender  and 
one  or  two  others,  drank  liquor,  and  was  per- 
mitted to  go  there  by  an  officer  whose  sworn 
duty  required  that  he  should  not  give  the 
juror  drink,  except  by  order  of  tbe  court 
It  Is  the  policy  of  the  law,  In  keeping  jurors 
together  and  away  from  tbe  public,  that 
nettling  outside  of  tbe  evidence  shall  be  per- 
mitted to  influence  their  verdict  When  they 
are  taken,  either  singly  or  In  a  body,  to  a 
public  drinking  saloon,  where  people  who 
are  Interested  may  be  expected  to,  and  fre- 
quently do,  congregate  to  discuss  tlie  case  on 
trial,  an  opportunity  is  afforded  for  undue 
Influence  ut>on  the  Jury,  and  the  spirit  If 
not  the  letter,  of  the  law  is  violated.  Cases, 
no  doubt  frequently  arise  where,  from  neces- 
sity, a  Juror  Is  permitted  to  withdraw  from 
the  body  of  the  Jury  for  a  short  period  of 

I  time,  and  without  the  express  order  of  -the 
court  or  the  consent  of  the  defendant  on 
trial.  Snch  acte,  of  course,  arise  from  neces- 
sity, and  would  not  be  held  to  be  misconduct 
But  such  Is  not  the  case  here.  The  only 
excuse  offered  is  that  the  Juror  was  suffering 
from  a  cold  and  pain  In  the  stomach.  If 
these  facts  were  true,  no  emergency  Is  shown, 
and  no  excuse  Is  offered  for  not  applying 
to  tbe  court  for  an  order  for  some  remedy, 

!  which  could  readily  have  been  granted  with- 
out exposing  the  Juror  to  the  public  in  the  , 
unseemly  manner  which  be  took  upon  him- 
self.   Neither  he  nor  the  bailiff  was  justified  | 
In  this  conduct  | 

In  order  to  avoid  the  misconduct  of  this 
Juror,  the  state  filed  affidavits  of  several  of  j 
the  Jurors,  to  tbe  effect  that  the  juror  was  | 
the  last  to  consent  to  a  verdict  of  guilty;  | 
and  It  Is  contended  for  that  reason  that  the  | 
misconduct  of  tbe  juror  was  without  prej-  , 
udice.  But  the  rule  seems  to  be  that  where  | 
misconduct  is  admitted,  Jurors  cannot  be  | 
heard  to  deny  its  prejudicial  influence.  Peo-  i 
pie  V.  Chin  Non  (Cal.)  80  Pac.  681 ;  People  , 
V.  Stokes,  103  Cal.  196,  37  Pa&  207,  42  Am.  i 
St  Rep.  102;  People  v.  Azoff,  105  Cal.  034.  i 
39  Pac.  59.  We  think  that  under  tbe  clrcum-  i 
stences  of  this  case,  prejudice  must  be  pr«-  i 
sumed.  , 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  a  new  triaL 


Digitized  by 


KUL) 


GIBSON  HAMMSBBUBG. 


23 


DUNBAB,  HADLET,  GROW,  and  BOOT, 
JJ^  concnr. 

EDDKIN  ami  FULLERTON,  JJ.  (dlsaent- 
lag).  niere  are  but  two  conceivable  reasong 
vbjr  the  verdict  Bhoold  be  Bet  aside  in  tbls 
caw:  Biret  because  one  of  the  jnrora  wns 
separated  from  his  fellow  Jnrora  for  a  few 
minutes,  In  company  with  a  sworn  officer  of 
tbe  court  having  him  In  charge;  or,  second, 
*  becaoBe  the  Bame  juror  entered  a  public 
saloon  and  took  a  drink  of  whisky  during 
tbe  progress  of  the  trial.  We  cannot  believe 
that  the  majority  Intends  to  lay  down  the 
rule  that  a  verdict  must  be  set  aside  every 
time  a  Juror  enters  a  public  saloon  or  takes 
a  drlok  of  whisky  during  the  progress  of  a 
trial.  Those  who  are  familiar  with  tbe 
habits  of  12  men  picked  up  from  tbe  ordina- 
ry walks  of  life  know  full  well  tbe  results 
that  would  follow  from  the  adoption  of  any 
such  rule.  Nor  did  the  withdrawal  of  tbe 
Juror  from  his  associates,  under  tbe  facta 
disclosed  In  tbe  record,  constitute  a  separa- 
tion of  tbe  Jury  in  legal  contemplation. 
"The  presumption  will  not  be  Indulged  that  a 
separated  Juror  was  tampered  with  in  the 
immediate  presence  of  Uie  officer  having 
him  In  charge."  12  Ency.  PI.  &  Pr.  p.  S72. 
Even  where  there  Is  an  Improper  and  un- 
aatborlzed  separation  of  the  Jury,  according 
to  tbe  great  weight  of  autborltr,  tbe  only 
effect  of  tbe  separation  Is  to  throw  upon  the 
state  tbe  burden  of  rebutting  the  Inference 
that  Injury  or  prejudice  may  have  resulted 
to  the  accused  by  reason  of  tbe  separation. 
Id.  pp.  S68-570.  It  Is  unnecessary  for  us  to 
consider  what  the  proper  rule  should  be  in 
this  Jurisdiction  under  such  circumstances, 
but  we  refer  to  the  majority  rule  for  the 
purpose  of  showing  that  In  a  case  like  this, 
where  there  has  been  no  separation  In  fact, 
and  where  It  Is  affirmatively  and  conclusive- 
ly shown  that  no  prejudice  resulted,  a  new 
trial  Bbonld  not  be  granted.  While  the  con- 
duct of  the  balllfF  and  Juror  la  properly  sub- 
ject to  censure  and  criticism,  the  parties  to 
tbe  action  were  In  no  manner  responsible 
for  their  ahortcomlngs. 

We  tiiink  proper  punishment  meted  out  to 
the  Juror  and  the  officer  for  their  contuma- 
cious conduct  In  disobeying  the  orders  of  tbe 
court  would  fully  satisfy  the  demands  of 
public  Joatice,  and  that  the  new  trial  sbonld 
lie  denied. 


0IB80N  T.  HAMMERBURG. 
(Supreme  Goort  of  Kansas.  Dec  9.  190S.) 

L  TAXATion  —  Tax  Duds  —  Foaic— Effect. 

A  tax  deed  which  follows  the  form  prescrib* 
ed  by  statute  la  sufficient,  and  furnishes  prima 
bde  evidence  that  the  tax  proceedings  were 
regnlar  and  that  every  step  necessary  to  the 
validity  of  tha  deed  waa  taken. 
[Bd.  Note. — ^For  cases  in  point,  Me  toL  46, 


2.  Sa3ie — Description — Sutticiekct. 

A  tax  deed  which  gives  a  full  description  of 
a  single  city  lot  in  tbe  recital  ttiat  it  was  sub- 
ject to  taxation,  and  in  subsequent  recitals  as 
to  sale,  assignment  of  certificate,  and  of  the 
oonv^ance  of  the  property  the  lot  is  not  re- 
described,  but  only  referred  to  as  "said  prop- 
erty," "the  real  property  above  described,''  and 
"the  property  last  hereinbefore  described,"  is 
not  void  for  insufficient  description  of  the  prop- 
erty sold  and  conveyed,  where  the  deed  recites 
tbat  the  whole  lot  was  sold;  that  being  tbe 
least  quantity  bid  for  the  taxes  cliarged  against 
it 

[Ed.  Note. — For  cases  in  point,  see  voL  45, 
Cent  Dig.  TaxaUon,  »  1519.  162a] 

(Syllabus  by  the  Court) 

Brror  from  District  Court,  Montgtmiery 
County;  Tbos.  J.  Flanoelly,  Judge. 

Action  by  Charles  E.  Olbson  against  God- 
frey Hammerburg.  Judgment  for  defendant, 
and  plalntlflC  brings  error.  Affirmed. 

A.  h.  Billings,  tm  plaintiff  in  error.  A. 
L.  mlscm,  tor  defendant  In  error. 

JOHNSTON,  CJ.  In  an  action  to  recover 
a  lot  In  the  cl^  of  Cherryvale  the  result 
turned  on  whether  a  tax  deed  purporting  to 
cfHivey  the  lo^  and  undw  which  Godfr^ 
Hammerburg  held,  was  valid  on  Its  face. 
The  defect  relied  on  by  Charles  B.  Gibson, 
who  held  unds  a  conveyance  from  tbe  orijtir 
nal  owner,  was  that  a  full  desorlption  of 
tbe  land  was  not  given  in  tbe  granting  clause 
of  tbe  tax  deed.  In  the  first  of  the  tax  deed, 
and  aa  a  part  of  the  recital  that  the  lot  was 
subject  to  taxation.  It  Is  fully  and  accurate- 
ly described.  In  tbe  succeeding  parts,  re- 
citing the  sale,  tbe  assignment  of  the  certifi- 
cate of  sale,  the  failure  to  redeem  from  the 
aal^  and  the  final  grant  and  conveyance  to 
the  assignee,  the  lot  la  referred  to  as  "said 
property,"  **13ie  real  property  above  de- 
scribed," and  "the  property  last  hereinbefore 
described."  There  can  be  no  uncertainty  or 
doubt  u  to  tbe  property  taxed,  sold,  or  In- 
tended to  be  conveyed.  Only  one  description 
la  given  In  tbe  deed,  and  that  Is  complete 
and  perfect  Tbe  whole  of  the  parcel  taxed 
was  sold  for  the  taxea.  It  was  the  least 
quantity  bid  for  tbe  taxes  charged  agalnat 
it.  and  the  whole  of  it  was  conveyed  by  the 
deed.  Reference  iB  made  to  HcDonongh  v. 
Merten,  58  Kan.  120,  35  Pac.  1117.  where  it 
was  said  that  a  aeoond  descrlptlw  was  nec- 
essary. Tbere^  however,  a  quarter  section  of 
land  waa  taxed,  and  the  fteed  did  not  ahow 
the  quantity  of  land  sold  for  taxes,  or  that 
what,  waa  Bold  waa  tbe  least  quantity  bid 
for  the  taxea  agalnat  tbe  property.  It  waa 
therefrae  held  that  the  omissions  were  fatal 
to  the  validity  of  the  conv^ance.  Here  it 
la  recited  that  the  purchaaer  "bavlng  offered 
to  pay  tbe  sum  of  97.8%  being  the  whole 
anwunt  of  taxes.  Interest,  and  costs  then  due 
and  remaining  unpaid  on  said  property  for 
all  of  aald  property,  which  waa  tbe  least 
qnantity  bid  for,  and  payment  of  the  said 
sum  bavlng  by  him  been  made  to  the  said 
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treasnm  tiie  said  pn^mrty  wfta  stricken  off 
to  him  at  that  prices"  It  therefore  ai^;)earB 
that  a  single  lot  was  taxed,  a  Blngle  lot  was 
sold,  and  a  single  lot  was  cmTeyed,  and 
the  appropriate  references  to  the  lot  as  first 
described  In  the  deed  designates  the  proper- 
ty sold  and  conveyed  with  "ordinary  and 
reasonable  certainty,**  and  that  is  all  that 
Is  reqolred.  Hayn»  t.  Heller,  12  Kan.  381 ; 
Dodge  T.  Bmmons,  34  KaiL  7S2,  0  Pac  901.' 

There  is  a  further  ccmtentlon  that  the 
deed  Is  bad  becaose  It  does  not  show  the 
notice  of  tax  sale,  that  a  certlflcate  of  sale 
was  giren,  and  that  the  owtlflcate  was  pre* 
seated  to  the  county  cteA  preliminary  to 
tiie  execntttm  of  the  deed.  While  these  de- 
tails  are  mentioned  in  the  statute,  they  are 
not  prescribed  In  the  statutory  form  of  deed. 
Where  the  statute  prescribed  the  form  of  a 
deed,  a  compliance  with  that  torm  is  sufll- 
dmt  Hobson  t.  Dutton,  9  Kan.  477.  The 
deed  In  question  closely  follows  the  statutory 
form,  and,  being  good  on  Ite  fac^  It  fur- 
nishes prima  fade  evidence  that  the  required 
notices  were  given,  that  the  proceedings  w^ 
regular,  and  that  every  st^  necessary  to 
Its  validity  was  taken.  There  Is,  further, 
a  redtal  In  the  deed,  as  prescribed  by  the 
statate,  that  the  sale  was  made  In  substan- 
tial cooformlty  with  all  the  requisites  of 
the  statute.  Dimcan  v.  Gillette,  87  Kan.  186^ 
14  Pac  479,  is  dted  as  an  authority  that  the 
recital  of  ttie  facts  above  stated  are  essen- 
tial to  the  validity  of  the  deed.  In  that 
cane  the  deed  was  made  under  a  special  stat- 
ute, providing  for  a  resale  of  lands  bid  In 
by  the  county  and  which  remained  mire- 
deemed  for  five  years  after  the  first  sale 
without  any  one  offering  to  purchase  the 
same  for  the  taxes,  penalties,  and  charges. 
The  statute  did  not  prescribe  the  form  of 
the  deed  In  such  cases,  and  hence  It  was 
held  that  the  deed  should  show  compliance 
with  the  spedal  anthority  under  which  It 
was  Issued  and  that  the  essential  steps  pre- 
scribed by  that  statute  had  been  talien. 

The  court  ruled  correctly  in  holding  that 
the  tax  deed  was  valid  on  ita  face,  and  hence 
Ite  Judgment  must  be  affirmed.  All  the  Jus- 
tices concurring. 


HAH  T.  BOOTH  et  al. 

(Supreme  Court  of  Kanaaa.   Dec.  9,  1905.) 

1.  Taxation- — Tax  Deed — VALmrrr. 

A  tax  deed  is  not  void  for  failing  to  irive  the 
pesidence  of  the  asuiniee  of  the  certificate  of 
sale,  whK%  such  assignee  is  a  foreign  corpo- 
ration and  the  redtal  states  that  It  Ib  a  corpo- 
ration oi^anlzed  and  existing  tmder  the  laws 
of  a  designated  state. 

2.  Saui — Dkbcbiptioiv  of  Jjum. 

In  the  beKinnin?  of  the  tax  deed  the  tract 
of  land  was  accurately  described,  and  there  was 
a  recital  that,  as  it  could  not  he  sold  for  the 
taxes  charged  against  it,  the  county  treasurer 
bid  it  off  for  the  couu^.  In  snbseguait  re- 
citals as  to  assignment  of  the  certificate  of  sale 
and  of  the  conveyance  the  first  description  was 
referred  to  in  plain  terms,  without  redescribing 


the  land.  Beld.  that  the  deed  Is  not  void  for 
failing  to  repeat  the  description  or  for  iudefinite- 
ness  of  description  of  the  land  conveyed. 

[Ed.  Note. — For  cases  in  point,  see  yoL  46, 
Cent  Dig.  Taxation,  SS  1619.  162D.] 

8.  SaMU — FOBU   OF  Debd. 

A  substantial  complianoe  with  the  form 

Srescribed  b^  statute  for  the  execntkn  of  tax 
eeda  is  snmcient. 

[Ed.  Note. — For  cases  in  point,  ass  voL  4B, 

Gent  Dig.  Taxation,  9  1504.] 

(Syllabus  by  the  Court)  k 

Error  from  District  Court,  Rooks  County; 
Ohas.  W.  Smith,  Judge. 

Action  between  W.  B.  Ham  and  Hairy 
Booth  and  others.  From  the  jadgmm^  Ham 
brings  error.  Affirmed. 

W.  B.  Ham,  In  pro.  per.  Peters  &  Bower- 
flock  and  O.  O.  Osborne  for  defendant  In  ex- 
ror. 

JOHNSTOX,  a  J.  This  action  Involves  the 
title  to  a  quarter  section  of  land  in  Hooka 
county.  W.  B.  Ham  claimed  it  under  a  regu- 
lar chain  of  conveyancea  from  the  United 
States  down  to  himself,  and  Heniy  Booth 
asserted  title  under  a  tax  deed  to  James  F. 
Houlihan  and  a  tranafa  from  Houlihan  to 
himself.  There  is  no  diqrato  as  to  the  validi- 
ty of  any  of  the  conv^ances  (U  either  tide, 
exc^  the  Houlihan  tax  deed,  and  the  case 
turns  upon  whether  that  Instrumoit  Is  void 
upon  ita  face.  The  district  court  held  it  to 
be  prima  fade  valid,  and  this  court  Is  of 
the  same  opinion.  The  deed  coiUcBrms  bo 
dosely  to  the  form  prescilbed  by  statute 
that  a  redtal  of  the  same  at  length  is  un- 
necessary, and  hence  qtedal  reference  will  be 
made  only  to  the  part  claimed  to  be  defective. 
It  redtes  the  assessmoit  of  the  taxes  upon 
the  land,  destsiblng  It  In  detail;  the  default 
in  the  payment  of  the  taxes;  the  e^KMlng  of 
It  to  pnbUc  sale  for  taxes  in  cimformlty  to 
the  statutes;  that  it  could  not  be  sold  for  tb« 
taxes  chained  against  1^  and  thoefore  it 
was  bid  in  by  the  county;  and  tfae'asslgQ- 
meflt  of  toe  tax  certlflcate  and  of  the  interest 
of  the  county  In  the  proporty  "to  the  Bastem 
Banking  Company,  a  corptwatlon  organized 
and  existing  under  the  laws  of  the  state  of 
Gonnectlcnt"  Then  followed  a  redtal  of 
an  assignment  to  Houlihan,  the  payment  of 
subsequent  taxes,  and  the  final  grant  and  ood- 
veyance  of  the  land  to  him.  It  is  aivned 
that  the  deed  la  faulty  in  falling  to  gin  the 
residence  of  the  assignee,  the  Eastern  Bank- 
ing Company.  Assuming  that  a  statemoit  of 
the  residence  of  the -purchaser  and  assignee 
Is  a  requisite  part  of  a  tax  deed,  as  the 
plaintift  plausibly  contends,  the  question  re- 
mains whether  It  Is  not  substantially  dime  in 
this  case. 

The  statute  prescribes  the  form  of  a  tax 
deed  and  provides  that  it  Shall  be  snbstantUl- 
ly  followed.  A  literal  compliance,  however, 
with  that  form,  la  not  required.  A  d^wrtura 
from  the  statutory  phrase  will  not  Invalidate 
the  deed,  if  the  Idea  in  the  prescribed  Z0- 
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dtal  Is  fairly  Included  and  stated  In  other 
words.  Bowman  t.  Cockrlll,  6  Kan.  811; 
Macb  T.  Price,  35  Kan.  184,  10  Fac.  621. 
The  deed,  Instead  of  stating  that  the  assign- 
ment was  made  to  the  Eastern  Banking  Com* 
panj,  of  a  certain  county  and  state,  redtee 
that  It  was  made  to  "the  Eastern  Banking 
Company,  a  corporation  organized  and  ex- 
iBtlng  nnder  the  laws  of  the  state  of  Con- 
necticut" Id  effect  this  was  a  statement 
that  the  company  resides  In  the  state  of 
Connecticut.  A  corporation  is  an  artificial 
being  which  exists  only  In  contemplation  of 
law,  and  Its  residence,  so  far  as  It  can  be 
said  to  have  one,  is  in  the  state  which  creates 
It  It  may  exercise  a  permtoslve  right  to  do 
business  In  other  states,  but  may  not  migrate 
to  another  soTerelgnty.  Its  home,  Its  resi- 
dence, as  has  been  of  t^  held,  Is  In  the  state 
of  Its  creation,  and  the  recognition  it  receives 
elsewhere  is  accorded  under  the  rules  of 
Interstate  courtesy  and  Munlty.  Williams  v. 
Metropolitan  Street  Railway  Co.,  68  Ean.  17, 
74  Pac.  600,  64  L.  R.  A.  794,  104  Am.  SL 
Bep.  377;  Bank  of  Augusta  v.  Barle,  18  Pet 
(U.  a)  619,  10  L.  Ed.  274;  Shaw  v.  Qulncy 
Mining  Co..  146  U.  S.  444.  12  Snp.  Ct  935, 86 
Lu  Ed.  768;  1  Clark  &  Marshall  on  Private 
CorporatloDs.  356;  Thompson  on  Corpora- 
tions. 8  688.  Since  a  corporation  Is  a  creation 
of  the  state,  its  resldaice  may  be  said  to  be 
a  state  residence,  and  the  naming  of  a  county 
or  principal  place  of  business  Is  not  im- 
portant for  the  purpose  under  consideration. 
A  snbstantlal  compliance  with  the  statutory 
form  la  snffldent,  and  the  purpose  of  the  tax 
law  respecting  residence  is  subserved  when 
there  Is  a  recital  in  the  deed  of  the  state  in 
wblcb  the  corporation  was  organized  and  now 
exists. 

Another  objection  made  to  the  deed  Is  that 
<Hily  OM  description  of  the  land  Is  contained 
In  It.  That  Is  the  description  first  given  of 
the  qnarter  section,  and  in  reciting  the  sale 
and  conveyance  of  the  land  appropriate  refer- 
ence is  made  to  the  first  description,  which 
appean  to  be  accurate  and  complete.  There 
was  bnt  a  sb^le  tract  taxed,  and,  as  It  could 
Dot  be  aaiUl  tor  the  taxes  charged  against  It 
the  county  treasurer  bid  It  off  for  the  county. 
As  the  county  is  not  a  voluntary  or  com- 
petitive bldd^,  it  necessarily  took  the  entire 
tract  Larbln  v.  Wilson,  28  Kan.  518;  Mack 
T.  Price,  suiva.  There  being  no  division  of 
tba  pn^erty  in  the  sale,  the  recital  of  the 
■ale.  assignment  and  conveyance  by  such 
tmns  as  "said  property"  and  "the  real  prop- 
erty abare  described"  shows  definitely  that 
the  same  tract  was  referred  to  throughout 
the  Instrument  and  that  the  description  Is 
in  no  sense  Indefinite.  Haynee  v.  Heller,  12 
Kan.  381;  Do^e  v.  Emmons,  34  Ean.  732.  9 
Vac.  951;  Olbson  t.  Hammerbutg  (Just  de- 
cided) 83  Paa  23. 

It  is  argued  that  the  deed  does  not  recite 
Clie  |^esentatl<m  of  the  certificate  to  the 
omatj  tiak  preliminary  to  the  issiie  of  the 


deed,  but  this  Is  not  required  in  the  form 
prescribed  by  statute.  Nor  is  there  anything 
substantial  In  the  objection  that  the  deed  Is 
not  made  In  the  name  of  the  county.  In  this 
respect  It  follows  the  statutory  form,  which, 
as  to  the  conveyances  to  which  It  applies, 
must  be  deemed  sufficient  Olbson  t.  Ham- 
merburg,  supra. 

The  Judgment  of  the  dtetrlct  court  will  be 
affirmed.  All  the  Justices  concurring. 


MISSOURI  PAa  RT.  CO.  v.  OLDEN. 
(Supreme  Court  of  Kansas.   Nov.  11,  1905.) 

1.  Fences— Tbesfassi  NO  Aniuau. 

The  fence  law  of  1868  modified  the  oom- 
mon-law  rule  of  liability  for  damages  done  Iv 
trespassing  animals,  and  relieved  the  owner 
thereof  from  all  liabilities  for  damages  result- 
ing therefrom,  except  trespasses  committed  on 
lands  inclosed  with  the  legal  fence  described 
In  the  act 

2.  Sahb— Hbbd  tiAW— ADOFnoiV— Effbct. 

The  herd  law  of  1872  (Laws  1872,  p.  384. 
c.  193),  where  adopted,  is  a  readoption  of  -the 
common  law  in  thu  respect  as  it  «clsted  prior 
to  the  enactment  of  the  fence  law  of  1808. 
8.  Sjlmx. 

The  fence  law  of  1868,  which  defioes  the 
kind  of  fence  with  which  land  must  be  inclosed 
before  the  owner  can  recover  damages  com- 
mitted by  trespassing  stock,  has  no  application 
for  any  purpose  in  counties  where  the  nerd  law 
of  1872  (Laws  1872,  p.  884,  e.  108)  has  been 
adopted. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Jackson  Coun- 
ty; Marshall  Oepbart,  Judge. 

Action  by  Orlo  E.  Olden  against  the  Mis- 
souri Pacific  Railway  Company.  Judgment 
fpr  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Waggener,  Doster  ft  Orr,  t<a  plaintiff  In 
error.  Haydeo  &  Hayden  and  John  D.  My- 
ers, for  defendant  In  error. 

OREENE.  J.  This  was  an  action  to  re- 
cover the  value  of  three  mules  and  one  colt 
alleged  to  have  been  killed  by  the  negligence 
of  the  Missouri  Pacific  Railroad  Company 
while  (verating  Its  train  on  the  Central 
Branch  Ballroad.  The  defendant  answered 
by  a  general  denial,  and  also  alleged  contrib- 
utory n^Ilgence  on  the  part  of  the  plaintiff 
In  permitting  his  animals  to  run  at  large, 
In  violation  of  the  herd  law  of  1872  (Laws 
1872,  p.  384,  c.  193),  which  was  In  force  in 
the  county  when  the  stock  was  killed.  To 
this  answer  the  plaintiff  filed  a  general  de- 
nial. The  trial  resulted  In  a  verdict  and 
judgment  for  plaintiff,  to  reverse  which  the 
defendant  prosecutes  error  to  this  court 

When  the  plaintiff  had  submitted  his  evi- 
dence to  the  Jury,  the  defendant  demurred, 
making  the  following  points;  First,  that 
the  testimony  did  not  fairly  or  reasonably 
tend  to  show  that  the  Missouri  Pacific  Rail- 
road Company  was  operating  the  Central 
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Branch  Line  wben  the  stock  was  killed;  sec 
ond.  that  the  testimoDy  of  the  plalntUT  es- 
tablished the  tact  that  the  Inclosnre  from 
which  the  stock  escaped  was  not  fenced  with 
a  legal  fence — such  a  f«ice  as  is  proTlded 
for  fn  chapter  40,  Gen.  St.  1901— and  there- 
fore the  plaintiff  was  gnilty  of  contributory 
negl^nce.  Without  setting  out  in  full  the 
testimony  which  leads  us  to  the  conclnition, 
we  feel  quite  well  satisfied  that  there  was 
sufSlclent  testimony  to  Justify  the  court  In 
overruling  the  demurrer  on  the  first  point. 
The  stock  were  being  pastured  in  a  stock 
Qeld,  and  escaped  therefrom  without  plain- 
tiff's fault— unless  he  was  negligent  in  not 
maintaining  the  le^al  fence  contended  for 
by  defendant—and  wandered  along  the  high- 
way to  the  track  of  the  Central  Branch 
Ballroad  Gomiuny,  and  passed  over  an  In- 
sufflcieiit  cattle  guard  upon  the  track,  where 
they  were  killed  by  a  passing  train.  The 
field  In  which  this  stock  was  being  pastured 
was  Inclosed  with  posts,  upon  which  were 
nailed  three  wires  in  some  places  and  only 
two  In  other  places.  This  did  not  constlthte 
such  a  fence  as  Is  denominated  as  legal 
fence  by  chapter  40,  Oeu.  St.  1901. 

Plaintiff  In  error  contends  that  In  a  herd-law 
county.  If  stock  escape  from  an  Inclosure  with- 
out the  owner's  fault,  he  cannot  recover  dam- 
ages against  a  railroad  company  for  killing 
them,  unless -sucb  Inclosure  was  protected 
by  a  legal  fence.  With  this  we  do  not  agree. 
In  1868  the  general  fence  law  was  passed, 
being  chapter  40,  Gen.  St.  1001.  The  effect 
of  this  law  was  so  to  modify  the  common 
law  that  the  owner  was  not  liable  for  dam- 
age committed  by  hfs  trespassing  stock,  ex- 
cept to  those  whose  lands  were  Inclosed 
with  a  legal  fence.  The  act  defined  a  legal 
fence,  and  also  provided  means  whereby  it 
could  be  determined  whether  a  fence  com- 
plied with  the  requirements  of  the  statute. 
This  law  Is  In  operation  In  every  county  in 
the  state,  except  In  those  which  have  availed 
themselves  of  the  herd  law  of  1872.  The 
adoption  of  the  herd  law  Is  a  readoptlon  of 
the  common  law  in  this  respect,  and  the 
owner  of  cattle  Is  liable  for  damages  com- 
mitted by  them  In  a  herd-law  county,  re- 
gardless of  the  fence  law.  The  fence  law 
was  not  Intended  to,  and  does  not,  fumlsb 
a  rule  by  which  to  determine  whether  the 
owner  of  stock  in  herd-law  counties  Is  guilty 
of  negligence  In  Inclosing  them.  The  adop- 
tion of  such  a  rule  would  be  equally  danger- 
ous to  the  railroad  company  and  the  owner 
of  the  stock.  Under  such  a  rule  the  owner 
of  breacby  and  unruly  stock  might  Inclose 
them  In  the  weakest  fence  provided  for  In 
the  statute,  and  if  they  broke  this  Inclosure 
and  escaped,  and  went  upon  a  railroad  track 
and  were  killed,  he  could  recover,  because 
be  bad  a  legal  fence,  notwithstanding  he 
might  know  the  Inclosure  was  not  sufficient 
to  restrain  them.  In  a  herd-law  county  one 
cannot  recorw  against  a  railroad  company 


for  damages  to  stock  If  he  permits  tbem  to 
mn  at  large,  or  if  be  places  them  in  a 
pasture  Inclosed  with  a  legal  fence  which 
be  knows  or  has  reason  to  believe  will  not 
restrain  them,  and  tb^  esca^  therefrom. 
The  care  and  diligence  that  every  man  is  re- 
quired to  exercise  In  the  protection  of  him- 
self or  proper^  Is  ordinary  care,  in  view  of 
all  the  surrounding;  circumstances.  If  fbe 
stock  killed  were  the  ordinary  farm  stock, 
and  the  owner  had  the  pasture  inclosed  with 
an  ordinary  fence,  such  as  is  generally  re- 
quired to  restrain  that  kind  of  stock,  and 
they  escape  without  bts  fiiult,  he  is  not  guilty 
of  n^Ugence,  and  Is  not  guilty  of  per- 
mitting the  stock  to  run  at  large,  and 
be  may  recover,  regardless  of  the  fence  law. 
This  is  the  rule  adopted  in  this  state.  Mis- 
souri Pacific  Ry.  Co.  r.  Johnston,  3S  Kan. 
58,  10  Pac.  103;  Osborne  v.  Kimball,  41 
Kan.  187,  21  Pat  163;  A.  T.  &  S.  F.  R.  Co. 
V.  Rlggs,  31  Kan.  622,  8  Pac.  305;  E.  P.  Ry. 
Co.  V.  Wiggins,  24  Ean.  588. 

The  mules  were  killed  February  28.  1002. 
and  the  trial  was  had  In  S^tember,  1903. 
On  the  trial  the  plaintiff  Introduced  a  wit- 
nesB  named  Ray.  who  t^tlfled  that  In  Sep- 
temher,  1903,  he  had  made  shipments  from 
Effingham,  on  the  Central  Branch  Line,  and 
had  received  bills  of  lading  therefor  pur- 
porting to  be  Issued  by  the  Missouri  Pacific 
Railroad  Company,  one  of  which  he  pro- 
duced, and  It  was  offered  and  Introduced  In 
evidence  over  the  objection  of  the  defendant. 
It  Is  Insisted  that  this  was  error.  The  con- 
tention Is  made  that  presumptions  do  not 
operate  retrospectively,  and  that  the  fact 
that  the  defendant  was  operating  this  line 
of  road  in  September,  1903,  was  not  a  cir- 
cumstance which  could  be  considered  by  the 
jury  as  tending  to  show  that  It  operated  the 
line  18  months  previous,  or  In  February, 
1902.  The  admission  of  this  bill  of  lading 
was  not  prejudicial  to  the  defendant.  In  view 
of  the  testimony  of  Mr.  Waggoner,  one  of 
the  defendant's  attorneys.  He  testified  as 
follows:  "Q.  Do  you  know  how  freight  bills 
or  bills  of  lading  were  made  out  for  freight 
shipped  over  what  you  call  the  Central 
Branch  Company?  A.  Yes,  sir;  I  know 
how  some  are  made  out  Q.  Is  It  not  a  fact 
they  were  made  out  on  the  blanks  of  the 
Missouri  Pacific  Railway  Company?  A.  That 
is  my  judgment  Q.  You  understand,  then. 
In  the  matter  of  receiving  and  shipping 
freight,  the  business  was  done  In  the  name — 
so  far  as  the  public  knew  anything  alwut 
it — In  the  name  of  the  Missouri  Pacific  Itall- 
way  Company?  A.  In  1890  or  1900  the  Mis- 
souri Pacific  Railroad  Company  had' a  lease 
of  the  Union  Pacific  Railroad  Company. 
The  Central  Branch  portion  of  It  was  fore- 
closed, and  the  Central  Branch  Railway  Com- 
pany organized  and  purchased  this  property. 
Since  that  time  these  blanks  that  has  been  in 
the  <^ces  of  the  Central  Branch  while  the 
Iflseourl  Padflc  operated  It  were  nsaO.  Q. 
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Tbow  were  fba  blanks  of  the  MlMonrl  Pacific 
Rillroad  Companyt  A.  Tea;  bad  tbat 
name  on  It  Q.  60  tbat  all  contractB  vere 
made  on  MlsBonrl  Pa^flc  blankaT  A.  Aa 
I  nndentand  all  eontiacts  of  Bbipment  tbat 
have  been  made,  tJiMe  I  bare  seen,  since 
tb^  got  a  lease  on  It,  daring  all  that  time. 
Q.  Since  1888?  A.  I  think  so.  Q.  And  dur- 
ing the  year  1902  contracts  for  the  shipment 
of  freight  ow  this  Une  of  railroad,  which 
yoa  have  spoken  of  as  the  Central  Branch, 
were  made  In  the  name  of  the  Missouri 
Paciflc  fiallway  Company?  A.  I  conld  not 
say  all  were.  I  bare  seen  contracts  of  ship- 
ment over  the  line  of  the  Central  Branch 
Company  that  were  made  on  the  Missouri 
Paclllc  Railway  Company's  blanka  Q.  Have 
jou  erer  seen  any  other  contracts  of  ship- 
ments fw  freight  shipped  orer  tiiat  road 
since  1886  ttiat  were  not  Missouri  Paciflc 
blanks?  A.  No,  rtr;  I  have  not  Q.  Tick- 
ets ttiat  were  sold  orer  tbat  Une  of  road 
were  In  the  name  of  the  Missouri  Paciflc 
Railway  Company?  A.  I  could  not  tell  yon 
about  that  I  don't  Know  that  I  ever  saw 
one  but  my  Judgment  Is  they  are.  Q.  And 
tbej  were  In  tlie  year  1802?  A.  I  presume 
tbey  were.  There  may  be  Central  Branch 
tickets.  I  dont  know  anything  about  that 
I  nevtr  bought  tme  orer'tlie  road,  and  I 
conld  not  tell  you."  Tliat  the  freight  bills 
used  on  the  Central  Branch  Ballroad  were 
Missouri  Paciflc  blanks  was  not  controrerted. 
Therefore  no  prejudice'  resulted  to  the  de- 
fendant In  the  admission  of  the  blank  pro- 
duced by  Ray. 

Tbe  only  remaining  question  that  requires 
our  attention  Is  the  alleged  error  committed 
by  the  court  In  refaslng  to  give  the  thirty- 
second  and  tbtrty-flfth  instructions  requested 
by  the  defendant  These  Instructions  enu- 
merated a  number  at  facts  appearing  In  tbe 
testimony,  and  the  court  was  asked  to  In- 
itmct  the  Jury  that  those  enumerated  would 
not  be  sufllclent  to  Justify  the  Jury  In  find- 
ing that  the  defendant  was  operating  the 
line  of  railroad  at  the  time  the  stock  was 
killed.  The  facts  thus  enumerated  were  all 
clrcumatanccfl  which,  considered  with  the 
other  testimony,  tended  to  prove  tbat  the  de- 
fendant was  operating  the  Central  Branch 
Line  when  the  stock  was  killed.  It  would 
be  a  dangerous.  If  not  unauthorized,  practice 
tor  the  trlrfl  Judge  to  carve  out  of  a  general 
DiasB  ot  testimony  tending  to  prove  an 
ultimate  fact,  certain  portions  of  such  testi- 
OKmy,  and  Instruct  the  Jury  that  the  exis- 
tence of  the  facts  thus  teetifled  to  would  not 
authorize  them  In  finding  the  ultimate  fact 
Where  testimony  has  been  Introduced  gen- 
erally, without  objection,  tending  to  prove 
tbe  existence  of  a  certain  fact  and  no  part 
of  It  la  withdrawn  by  instructions,  the  Jury 
dwuld  consider  the  whole  of  the  testimony  In 
arriving  at  a  conclusion.  Evidence  offered 
In  a  case  Is  oftered  In  its  entirety,  and  should 
be  so  ctmsldered  by  the  Jury.  The  court 


cannot  bisect  the  evidence  and  Instnict  the 
Jury  that  one  part  Is  not  sufficient  for  the 
purpose  of  establishing  tbe  cause  or  defeiwe. 
For  this  reason  no  error  was  committed  by 
Ibe  court  In  refusing  to  give  tbe  Instructions 
referred  to.  Complaint  Is  made  of  some  of 
the  oUier  rulings  of  tbe  court,  but  th^  are 
not  of  BtdOdent  Importance  to  require  dis- 
cussion. 

Tbe  Judgment  of  tlie  court  below  is  af- 
flrmed.  All  the  Justices  concurring. 


CHICAGO.  R.  L  &  P.  RY.  GO.  v.  WHEELER. 

(Supreme  Court  of  Eansas.  Nov.  11, 1905.) 
Tbiax.  —  Isatras'-Eni^ontxHT— AoQTJiu- 

CENCE. 

Under  the  facts  of  this  case  it  is  held  that 
the  defendant  did  not  acquiesce  In  an  enlarse- 
ment  of  the  issues  by  plaintiff's  evidence,  and 
had  the  right  to  require  Chat  no  isnue  except 
ttiat  presented  b;  the  pleadings  be  submitted 
to  the  Jury. 
(Syllabus  by  the  Court) 

On  rehearing.  Reversed. 

For  former  opinion,  see  T8  Pac;  678. 

BCRCH,  J.  Aftar  listening  to  a  reargn- 
ment  of  this  cause,  and  reconsidering  it  in 
the  light  of  such  argument  the  court  Is 
satisfied  with  the  conclusions  stated  in  Its 
former  opinion,  reported  In  volume  79  of 
the  Paciflc  Reporter,  at  page  673.  Even  if 
the  words  "as  b«^in  more  specifically  men- 
tioned and  described"  related  generally  to 
tbe  facts  constituting  the  plaintiff's  cause 
of  action,  still  but  one  negligent  act  on  the 
part  of  tbe  defendant  was  described,  and 
that  was  the  failure  to  give  tbe  statntwy 
warning. 

On  the  reargnment  It  was  su^ested  that 
the  Issues  were  enlarged  by  the  conduct  of 
the  parties  at  the  trial,  but  a  careful  ex- 
amination of  the  record  shows  that  the  de- 
fendant at  all  times  protected  Its  rights  to 
have  the  controversy  kept  within  the  limits 
fixed  by  the  pleadings.  The  plaintiff  In  pre- 
senting his  case  did  seek  to  expand  his 
charge  of  negligence  by  proving  the  speed 
of  the  train.  This  effort  the  defendant  vig- 
orously opposed  by  objections  to  the  testi- 
mony before  It  was  given,  and  by  motions 
to  strike  it  out  after  It  had  been  admitted. 
The  court  however,  approved  the  plaintiff's 
course,  and  refused  to  exclude  tbe  evidence 
from  the  consideration  of  the  Jury.  With 
a  new  Issue  thus  thrust  upon  it  against  Its 
win,  the  defendant  undertook  to  make  the 
best  of  the  situation  by  showing  a  proper 
management  of  the  train,  taking  Into  account 
Its  speed;  but  by  a  request  for  an  Instruc- 
tion, It  again  sought  to  limit  the  Jury'A 
Inquiry  to  the  single  Issue  presented  by  tbe 
petition.  Under  these  drcumstances  it  can- 
not be  said  tbat  the  defendant  accepted  the 
new  issue  tendered  by  the  plalDtilTa  evi- 
dence, or  consented  that  It  should  be  tried, 
or  acquiesced  In  its  submission  to  tbe  Jury. 
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The  defendant  acted  all  tbe  ttm«  undo-  the  co- 
ercion of  the  court's  adrerse  rulings.  It  waa 
not  obliged  to  reet  Its  fate  upon  Its  tm- 
aTalllns  objections  to  the  linpK4>er  evidence. 
It  still  could  oppose  the  Inrelerant  facts 
with  exculpatory  evidence,  upon  tbe  same 
principle  that  p^mits  a  defendant  to  answer 
after  his  demurrer  to  the  petition  has  been 
orermled;  and  the  final  protest  to  the  sub- 
mission of  the  alien  matter  to  the  Jtir^ 
entirely  precludes  any  charge  either  of  In- 
consistency or  of  waiver. 

If  It  should  be  conceded  that  the  jury 
based  Its  verdict  nptm  the  negligence  charged 
In  tbe  petition,  the  Judgment  must  nev^* 
theless  be  reversed.  The  Jury  found  spe- 
cially that  the  plalntUTs  agent  In  charge  of 
tbe  Injured  cattle  saw  the  approaching  train 
when  It  was  a  half  mile  distant  from  him. 
This  being  true,  the  failure  to  sound  the 
whistle  80  rods  from  the  crossing  could  not 
have  been  the  proximate  cause  of  the  Injury. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded.  All  the  Justices  concurring. 


ZINEEISffN  V.  LEWIS  et  aL 
(Supreme  Court  of  Kansas.  Nov.  11,  190S.) 

1.  APFEAL—NECESSABT    PaBTIES  —  DEfAULT* 
INO  Pabties. 

Parties  shown  by  the  record  to  have  made 
default  In  the  trial  oooit  are  not  neceasary 
parties  to  an  appeal. 

[Ed.  Note.— For  cases  In  point,  set  vol.  2» 
Gent.  Dig.  Appeal  and  Error,  f  1819.] 

2.  MOBTGAGXS  —  FOBEOLOSUBE    BT    AOTION  — 

Sale— Inadequacy  or  Pbice. 

Inasmuch  as  the  law  preTailliiE  when  a 
mortgage  was  executed  prior  to  1893  vested  In 
the  purchaser  at  mortgage  sale  regularly  con- 
ducted an  absolute  right  to  receive  a  deed,  it  was 
error  to  refuse  confirmation,  even  on  payment 
of  tbe  full  amount  of  tbe  judgment  and  costs, 
on  the  ground  of  inadequacy  of  price,  of  whidi 
there  was  no  evidence,  except  Chat  three  months 
later  the  mortgagors  ottered  to  pay  twice  as 
much  to  save  the  property. 

Error  from  District  Court,  Anderson  Oomh 
ty ;  C.  A.  Smart,  Jndge. 

Action  by  Carrie  Zlnkelsen  against  Ozro  H. 
Lewis  and  another  to  foreclose  a  mortgage. 
An  order  confirming  the  sale  was  vacated*  and 
plaintiff  brings  error.  Reversed. 

Bee  80  Pac  44. 

W.  W.  Padgett  and  Flower,  Peters  ft 
Bowersock,  for  plaintiff  In  error.  J.  Q.  John- 
son and  N.  L.  Bowman,  for  defendants  In 
«Tor. 

PER  CCBIABI.  An  objection  Is  made  to 
the  consideration  of  this  case  on  its  merits 
because  several  persons  who  were  parties  be- 
low have  not  been  made  parties  to  this  pro- 
ceeding. As  these  persons  are  shown  by  tbe 
record  to  have  made  default  In  the  district 
court,  their  prince  here  is  unnecessary. 
Carrie  Zlnkelsen  obtained  Judgment  against 
Ozro  H.  Lewis  and  Sarah  A.  Lewis,  foreclos- 
ing a  real  estate  mortgage  executed  prior  to 
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1893.  An  order  of  sale  was  Issued,  imder 
which  the  property  was  sold  to  the  plaintiff 
for  $500  on  Octt^er  19,  1903.  On  December 
81,  iSOS,  the  sale  was  confirmed  and  a  deed 
ordCTed.  On  Jannary  29, 11^  the  defendants 
filed  a  motion  to  set  aside  the  confirmation 
and  sale,  for  the  reason  that  the  amoont  for 
which  the  land  had  been  sold  was  grossly  In- 
adequate, and  that  tbey  had  deposited  with 
the  derk  of  tbe  court  an  amoont  sofilclent  to 
pay  tbe  Judgment  and  costs,  at>oot  $1,00& 
The  court  thereupon  vacated  the  order  of 
confirmation,  which  had  been  made  at  the 
same  term,  and  set  aside  the  sale.  The  plaln^ 
tiff  refosed  to  accept  the  amount  of  the  Judg- 
ment, and  now  prosecutes  error,  Inslstlnc 
upon  ber  right  to  a  conveyance  of  the  prop- 
erty. 

No  irregnlartty  In  tbe  sale  was  alleged  or 
shown.  There  was  no  evidence  even  that  the 
amount  of  the  bid  was  inadequate,  except  as 
this  might  be  inferred  from  the  fact  that 
about  three  months  later  the  defendants  of- 
fered to  pay  twice  as  much  to  save  the  prop- 
erty. Under  tbe  law  as  It  existed  when  tbe 
mortgage  Involved  was  made  the  sale,  having 
been  r^ularly  conducted,  vested  In  the  pnr* 
diaser  an  absolnte  right  to  receive  a  deed, 
and  the  court  had  no  dlBcretfon  to  refuse  to 
confirm  It,  even  upon  the  payment  of  the  foil 
amount  of  the  Juc^^ent  and  costs. 

Tbe  order  setting  aside  the  sale  Is  therefore 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  confirm  It 


YOUNG  V.  NEW  STANDARD  CONCBN. 

TRATOR  CO.  et  al.   (L.  A.  1.435.) 
(SoPreme  Court  of  California.  Dec  9,  1905.) 
COBPOBATIOIT— RETUSAI.  TO  TBANSFEB  STOCK 

—BBMKDT—ConvBBBion— Defenses. 

In  an  action  against  a  corporation  for  the 
conversion  of  stock  by  refusal  to  register  and 
transfer  It  to  plaintiff's  vendee,  defendant  of- 
fered to  show  that,  though  plaintiff  had  por^ 
chased  the  stock  at  an  assessment  sale,  it  had 
previously  been  held  by  blra  as  securl^  for  a 
note,  and  that  be  had  purchased  it  for  much 
less  than  its  value  because  of  lack  of  competi- 
tion on  the  sale,  owing  to  his  statement  that  he 
Intended  to  hold  tbe  stock  as  security,  apd  that 
he  had  agreed  with  the  corporation  so  to  do. 
Held,  that  it  was  error  not  to  admit  the  evi- 
dence. 

Department  1.  Appeal  from  Superior  Court. 
Los  Angeles  County ;  Waldo  M.  York,  Judge. 

Action  by  J.  B.  Young  against  the  New 
Standard  Concentrator  Company  and  others. 
From  a  Judgment  in  favor  of  plalntlfl;  de- 
fendants appeal.  Reversed. 

Jones  &  Weller,  for  appellants.  W.  H.  ft 
C.  L.  Shlnn  and  J.  B.  Young,  for  respondent. 

VAN  DYCE,  J.  This  Is  an  appeal  from 
8  judgment  in  favor  of  the  plaintiff,  and  also 
from  an  order  denying  defendants'  motion 
for  a  new  trial.  During  the  progress  of  the 
trial  the  action  was  dismissed  as  to  defend- 
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iBtB  McCabe  and  Doane,  and  Jadgment  went 
■lalnat  tbe  corporatioD  only. 

Tbe  action  Is  brongbt  to  recover  damages 
for  an  allesed  conversion  on  tbe  part  of  tbe 
dsf«Mlant  corpoAtlon,  and  Its  refusal  to 
r^ilster  and  transfer  certain  sto^  whlcb  the 
^intlfl  claimed  to  own  and  bad  agreed  to 
sell  to  another  party.  The  stock  involved  In 
tbe  controT^ny  was  transferred  to  tbe  plain- 
tiff am  collateral  security  for  tbe  payment  of 
two  promissory  notes  made  by  E.  W.  Doane 
and  James  R.  Townsend.  An  assessment  of 
two  cents  per  share  was  levied  on  tbe  said 
stock;  and  becoming  dellnanent  tbe  stock 
was  advertised  for  sale.  At  tbe  assessment 
sale  plaintiff  bid  in  tbe  .stock,  paying  tbe 
assessment  on  the  stock  held  him,  as  well 
as  that  btHA  by  bis  brother,  as  security,  and 
certiflcates  were  Issued  to  both  of  them  in 
their  own  name  for  tbe  number  of  shares 
so  bought  Thereafter  tbe  plaintiff  claimed 
to  have  sold  the  stock  so  bid  in  to  one  Davis, 
and  demanded  a  transfer  on  the  books  to  him. 
which  was  refused,  and  by  the  refusal  of 
the  corporation  to  make  the  transfer.  It  is 
alleged  In  the  complaint,  the  defendant  there- 
by converted  the  stock  to  Its  own  use. 

Tbe  evidence  at  tbe  trial  showed  that  at 
tbe  time  of  such  sale  upon  tbe  delinquent  as- 
sessment  there  was  some  sort  of  an  agree- 
ment made  between  tbe  plaintiff  and  bis 
brother  with  some  of  tbe  officers  of  tbe  cor- 
poration in  regard  to  tbe  disposition  of  tbe 
BtodE,  In  tbe  event  that  they  were  allowed  to 
purchase  it  in.  Tbe  plaintiff  on  cross-ex- 
amination stated  that  the  stock  originally 
pledlged  to  blm  as  collateral  be  acquired  title 
to  nnder  and  by  virtue  of  a  sale  for  delin- 
quent assessment;  that  Is.  13,000  shares  of 
the  stock.  "That  represented  stock  that  I 
held  before  as  collateral  security  for  tbe 
notes.  Every  certificate  of  stock  Introduced 
in  evidence  as  being  Issued  to  me  represented 
stock  that  had  been,  prior  to  that  time,  held 
by  me  as  collateral  security  for  loans.  Tbe 
Btoek  that  was  Issued  on  the  16th  of  March 
to  J.  C.  Young  represented  stock  that  bad 
been  pledged  to  J.  G.  Young,  my  brother,  by 
E.  W.  Doane  and  James  R.  Townsend,  and 
bought  by  him  at  tbe  assessment  sale.  I 
knew  this  at  the  time  tbe  stock  was  indorsed 
In  blank  by  J.  C.  Young  and  delivered  to  me, 
and  I  also  knew  It  at  tbe  time  I  served  the 
written  notice  on  the  defendant,  asking  a 
transfer  .to  Davis.  I  knew  It  at  the  time  tbe 
stock  was  pledged  to  my  brother,  and  have 
known  of  the  transaction  In  connection  with 
the  atoc^  ever  since,  up  to  the  present  time. 
I  attended  tbe  sale  for  delinquent  assessment 
at  the  office  of  the  company.  At  the  time  of 
the  assessment  sale  at  the  office  of  the  com- 
pany the  question  In  regard  to  tbe  ownership 
of  any  of  this  stock  was  not  discussed  with 
Doane  or  Townsend  or  any  of  tbe  officers  of 
the  company  that  I  recollect  of:  not  talked 
orer  at  all  at  the  assessment  sale  with  ref- 
erence to  tbe  stock  I  bought  at  that  sale; 
but  it  was  talked  over  In  reference  to  tbe 


000  shares  that  was  not  sold  on  assessment, 
but  was  left  tn  my  hands  as  collateral  securi- 
ty. I  don't  recollect  saying  at  the  time  of  the 
sale  that  I  would  have  to  buy  the  stock  in 
order  to  protect  my  security,  but  I  might 
iiave  said  so."  Thereupon  the  defendant  of- 
fered to  prove  that,  in  order  to  prevent  com- 
petition In  the  bidding  of  said  stpck  at  said 
sale,  tbe  plaintiff  stated  that  this  was  his 
only  security  for  bis  notes,  and  requested  to 
be  allowed  to  purchase  tbe  same,  and  agreed 
to  stUl  bold  it  as  collateral,  as  before,  and 
that  upon  such  representations  others  who 
were  present  at  said  sale  ceased  bidding, 
and  the  plaintiff  was  allowed  to  purctaaae 
said  stock  at  a  little  over  two  cents  a  share. 
Upon  tbe  objection  of  tbe  plaintiff  the 
court  refused  to  allow  this  evidence  to  be 
given,  and  tbe  defendant  took  an  excep- 
tion to  the  ruling.  The  president  of  the 
corporation,  P.  B.  McCabe,  was  asked,  on 
behalf  of  the  defendant,  what,  If  any,  agree- 
ment was  made  after  tbe  sale  with  Mr. 
Young  In  regard  to  his  sale  of  certificates  of 
shores  Issued  to  blm,  and  under  what  cir- 
cumstances they  were  to  be  transferred,  the 
answer  to  which,  upon  objection  of  the  plain- 
tiff, was  refused  to  be  admitted.  He  was 
also  ajiked,  while  acting  as  president  of  tbe 
company,  in  the  office  of  the  company,  what, 
if  any,  understanding  he  had  with  Mr.  Young 
about  his  holding  or  disposing  of  those  shares 
of  Btock,  the  answer  to  which  was  also  re- 
fused upon  objection  of  the  plaintiff.  De- 
fendant further  ottered  to  prove  by  the  presi- 
dent of  the  company,  McCabe,  and  by  oth- 
ers, that  after  the  sale  tbe  plaintiff  re- 
quested the  transfer  of  the  stock  to  blm, 
and  stated  to  and  agreed  with  Mr.  McCabe 
that,  In  tbe  event  of  the  Issuing  of  the 
stock  to  blm  In  his  own  name,  be  would 
still  hold  it  as  collateral  security,  and  in  tbe 
event  of  tbe  sale  he  would  apply  sufficient 
of  the  proceeds  of  the  purchase  price  on  bis 
note  and  collatwal  agreonent  to  pay  tbe  note, 
and.  If  there  was  any  surplus  left,  he  would 
leave  it  with  Doane  and  Townsend,  tbe 
makers  of  the  note,  and  that  be  would  not 
ask  a  transfer  of  the  stock  unless  these  pay- 
ments were  made,  and  at  the  same  time  he 
left  with  McCabe,  tbe  president  of  the  com- 
pany, a  copy  of  the  agreement  and  note.  To 
these  offers  tbe  plaintiff  objected,  and  the 
court  sustained  tbe  objection,  and  defendant 
excepted.  Mr.  Doane,  one  of  the  pledgors  of 
the  stock,  testified  that  be  told  the  plaintiff 
if  tbe  proceeds  of  tbis  sale  were  applied  on 
the  note  he  would  be  perfectly  willing  to  hare 
tbe  stock  transferred.  He  asked  tbe  plain- 
tiff If  be  Intended  to  keep  tbe  difference  be- 
tween tbe  price  of  tbe  stock  and  tbe  amount 
due  on  his  note,  and  be  said  he  did  (and 
thereupon  the  pledgors  notified  tbe  company 
not  to  make  the  transfer).  Defendant  fur- 
ther offered  to  show  an  agreement  between 
the  plaintiff  and  tbe  president  of  the  company 
and  Doane  and  Townsend  similar  to  that 
already  stated,  an  objectloc  to  which  offer 
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by  the  plalntlfl  was  sustained  1^  the  cinirt 
The  dellnqaetit  sale  referred  to  took  place  im 
March  15,  1902,  and  on  June  9, 1902.  the  testi- 
mony shows  said  stock  to  have  been  worth 
00  cents  per  share,  and  there  Is  nothing  to 
show  tbBt  tbB  stodc  was  not  worth  60  cents 
per  share  on  March  15th,  at  the  time  of  the 
alleged  nndoratandlng  between  the  plaintiff 
and  the  ot&cean  of  the  corporation  In  reference 
to  bidding  In  the  stock.  In  tact,  plaintiff 
testifies:  "It  was  worth  SO  cents  a  share  tben, 
and  it  la  worth  that  now."  Defendant  also 
offered  to  i»x»Te  that,  contemporaneoosly  with 
tbB  lasnance  of  the  oertlflcatea  of  stodE  to 
the  plaintiff,  he  agreed  with  the  corporatlfm 
and  Its  board  of  directors  that  he  would  hold 
the  stodE  as  collateral  security  for  the  In- 
debtedness of  Doane  and  Townsend  to  blm, 
ud  that  the  company  was  not  to  permit  any 
transfer  ct  tbe  stock,  exc^t  as  a  credit  on 
the  notes  of  the  purchase  price.  The  oonrt 
also  sustained  an  objection  of  the  plaintiff 
to  this  offer,  and  the  defendant  excepted. 

It  was  stipulated  that  the  notes  and  col- 
lateral agreement  were  to  be  d^orited  with 
ttie  president  of  the  company,  and  the  plabi- 
tiff  In  his  notice  moitlons  the  fact  that  the 
notes  were  cm  file  with  the  company.  It 
would  seem  that  this  was  done  In  pursuance 
of  the  agreement  made  by  the  plaintiff,  whok 
blddliw  on  the  stod^.  to  prevent  competition. 
If  this  nnderstondlng  and  agreement  whldi 
d^endant  offered  to  show  were  bad  between 
the  plaintiff  and  the  corporation  and  its 
ofllcers,  the  defmdant  wu  thereby  constl- 
tnted  a  sort  of  trustee,  for  the  puipose  of 
seelug  that  the  proceeds  of  the  sale  of  the 
Btock  were  properly  applied,  and  its  r^sal  to 
transfer  the  stock  at  the  request  of  the  plain- 
tiff, who  at  the  time  claimed  to  own  it  in  his 
own  right,  and  had  effected  the  sale  ther»:tf 
to  one  Daris,  as  already  stated,  was  not  a* 
conTersion  of  the  stock  as  alleged  in  the  com- 
plaint and  found  by  the  court,  and  the  defend- 
ant dearly  had  the  right  to  show  tbls,  for  it 
was  one  of  the  main  Issues  in  the  case, 
whether  the  actltm  of  tlie  defendant  In  tbe 
pranlses  amounted  to  couTerslon.  It  is  al- 
leged In  the  complaint  that  the  defendant,  in 
its  refusal  to  transfer  the  stocA,  converted  tike 
same  to  Ita  own  use,  (Uid  this,  which  Is  llie 
mato-lal  allegatlcm  In  the  complaint,  la  d«iled 
by  the  answer.  Therefore  evidence  was  ad- 
missible to  show  any  circumstances  Hut 
would  Justify  or  excuse  the  refusal  to  transfer 
the  sto<^  on  demand  of  the  plaintiff,  and  the 
exclusion  of  the  offered  evidence  that  plain- 
tiff agreed  to  continue  holding  the  stock  as 
pledgee  after  tbe  a^essmoit  sale,  and  that  It 
was  agreed  that  the  stock  sbonld  not  be  trans- 
ferred unless  provision  was  made  for  the  pay- 
ment of  the  notes  of  Doane  and  Townsend  out 
of  the  proceeds  of  the  sale,  was  clearly  error. 
The  authorities  cited  by  respondent  do  not 
militate  against  this.  In  Morawetz  on  Corpo- 
rations, I  20S.  cited  by  refliiondent.  It  la  said: 
**It  the  company  refuses  to  recognise  the  real 


owner,  or  reuses  to  deliver  him  a  new  onHfl- 
cate,  he  may  sue  the  cmnpany  fw  tiie  Talne 
of  the  sharea."  But  in  Co6k  on  Oozporattons 
the  true  rule  Is  laid  dfwn  aa  follows: 
"Where  a  corporation  has  notloe  that  a  stock- 
holder holds  his  stoA  as  trustee  tar  another, 
it  is  bound  to  refuse  a  register  ct  tbe  trusteed 
transfer  until  It  Is  satlsffled  tbe  trustee  has 
power  to  make  the  transfv.  If  tbe  co^rara- 
tlon  allows  the  transfer,  and  tbe  trustee  had 
no  power  to  make  it,  the  oorporatbm  is  liable 
to  the  cestui  que  trust"  Tolums  1  (4th  Od.) 
1827. 

For  the  refusal  to  admit  the  evidence  of- 
fered on  the  part  of  tbe  defendant,  undor  the 
circumstances  of  the  case,  the  Judgment  and 
OTder  denying  a  new  trial  should  be  reversed ; 
and  It  is  so  ordered. 

We  ccHicnr:  SHAW,  J. ;  ANODLLOrm.  J. 


LBI8HMAN  v.  UNION  IBOM  WORKS. 
(8.  F.  8,441.) 
(Sapreme  Coart  of  California.   Dec  2,  19(KS.) 

1.  Master  and  Servant— Ikjttbies  to  Serv- 
ant —  Dbfeotivz  Appliances  —  Fellow 
Servanm. 

Where  defendant  had  furnished  to  the 
molding  department  of  its  foundry  in  whicli 
plaintiff  was  employed  proper  materials  from 
which  to  construct  all  parts  of  tbe  flasks  tn 
which  castings  were  molded,  and  provided  com- 
petent employes  to  construct  and  aesemble  them, 
the  assembling  of  the  parts  being  left  entirely 
to  the  employes  in  such  department,  defendant 
was  not  liable  for  any  defects  in  tbe  constmc- 
tlon  or  adjustment  of  such  flasks  negligently 
selected  or  assembled  by  plaintiffs  fellow  serv- 
ants. 

2.  Same— Nature  of  Cohuon  Sebtice, 

Where  defendant's  carpenter  shop  was 
strictly  a  part  of  Its  molding  department.  In 
which  plaintiff  was  employed,  and  tbe  foreman 
of  the  carpenter  shop  waa  under  control  and  di- 
rection of  the  foreman  of  the  molding  depart- 
ment, and  it  was  essential  that  the  molding 
flasks  should  be  put  together  by  tiie  carpenter  in 
the  molding  department  for  use  by  the  iron 
molders,  who  were  required  to  prepare  the 
molds,  tbe  foreman  of  the  carpenter  shop  was 
a  fellow  servant  of  a  molder. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  H  480-489.} 

3.  Same— Statdtes. 

Under  Civ.  Code,  S  1970,  providing  that  an 
employer  is  not  liable  to  an  enm)loye  tor  losses 
suffered  by  the  latter  in  consequence  of  the  neg- 
ligence of  another  employed  by  the  same  em- 
ployer In  the  same  general  budness,  unless  the 
negligence  causing  the  injury  was  committed 
In  the  performance  of  a  duty  the  employer  owes 
by  law  to  the  employ^,  or  unless  the  .employer 
haa  neglected  to  use  ordinary  care  in  tlie 
selection  of  the  culpable  nnploye,  a  master  Is 
not  liable  for  Injuries  to  a  servant  caused  by 
the  negligence  of  a  fellow  servant,  regardless 
of  the  grades  of  the  employment  or  tbe  fact  that 
they  are  employed  In  different  departmoits  of 
service. 

4.  Same— Inspection. 

Where  a  master,  having  furnished  proper 
materials  and  competent  workmen  to  construct 
molding  appliances,  hod  delegated  the  duty  of  as- 
sembling the  parts  to  employfia*  and  was  there- 
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fore  not  liable  for  failure  to  furnish  raitable 
finished  flasks,  it  owed  no  daty  to  ita  emplorte 
to  inspect  the  flasks  before  they  were  used. 

'Department  2. ,  Appeal  from  Snperlor 
Court,  City  and  Connty  of  San  Franclsoo; 
William  R.  Dalngerfield,  Judge. 

Action  by  J<^  Lelahman  against  tbe  Union 
Iron  Works.  From  a  Judgment  In  faror  of 
defendant,  and  from  an  order  denying  plala- 
tifTs  motion  for  a  new  trial,  he  appeals.  Af- 
firmed. 

Charles  F.  Haulon.  for  appellant  Tan 
Nes8  &  Hedman,  for  respondent. 

LOKIGAN,  J.  Plaintiff  was  a  journeyman 
molder  In  the  service  of  defendant  While 
assisting  In  casting  an  Iron  piston  ring,  he 
was  seriously  Injured  by  the  explosion  of  the 
mold  In  which  the  ring  was  being  cast,  and 
brought  this  action  to  recover  damages  for 
the  injuries  sustained.  The  case  was  tried 
before  a  Jury,  and  at  the  close  of  the  evi- 
dence the  trial  court  granted  a  motion  made 
by  tlie  defendant  for  a  nonsuit  Judgment 
was  entered  accordingly  In  favor  of  defend- 
ant and  this  appeal  Is  taken  from  the  Judg- 
ment and  from  an  order  denying  plaintlfTs 
motion  for  a  new  trial.  The  only  quratlon 
involved  on  the  appeal  Is  the  validity  of  the 
Judgment  of  nonsuit 

The  material  facts,  as  disclosed  by  the 
pleadings  and  evidence,  stated  as  briefly  as 
possible,  are  as  follows:  That  plaintiff  was 
injured  at  the  time  and  place  mentioned  in 
the  complaint  and  there  was  evidence  tend- 
ing to  prove  that  his  said  Injuries  were  of  a 
serious  character.  That  at  the  time  he  was 
injured  he  was  an  empIoy6  of  the  defendant 
working  in  the  Iron  molders'  department  of 
defendant  That  he  was  injured  while  as- 
sisting in  casting  a  piston  ring.  That  for  the 
purpose  of  casting  such  piston  rings  the  em- 
ployes of  defendant  were  furnished  with 
hunber.  Iron,  and  other  material,  out  of  which 
to  construct  the  molds.  In  which  such  piston 
rli^  were  cast  and  out  of  such  material  so 
furnished  said  employ^  did,  from  time  to 
time,  as  needed,  construct  such  molds.  That 
the  molds  aforesaid,  in  which  such  piston 
rings  were  cast  consisted  of  three  parts, 
commonly  called  the  "drag,"  "cheek,"  and 
"cope,"  fitting  the  one  upon  the  other.  To 
the  bottom  of  the  cheek  was  attached  and 
bolted  an  iron  ring  or  disc,  known  as  the 
"plate."  In  the  preparation  of  the  flask  it 
was  customary  to  attach  to  the  bottom  of  the 
cheek  either  this  Iron  ring  or  disc,  or  a 
wooden  substitute,  called  a  "chuck."  Bach 
of  these  parts  was  filled  with  sand,  rammed 
aud  tamped.  In  this  sand,  so  rammed  and 
tamped  in  the  cheek,  a  pattern  of  the  casting 
to  be  made  is  sunk  and  withdrawn,  and  the 
molten  Iron  poured  into  the  space  made  by 
the  removal  of  the  pattern,  which  Iron,  when 
cooled,  makes  the  casting.  For  the  purpose 
of  making  a  casting,  a  pattern  Is  furnished 
the  Iron  molders'  department  which  pattern  is 
made  In,  and  famished  by,  the,  pattern  d» 


partment  of  defendant  &  department  separate 
from  and  independent  of  the  molders'  depart- 
ment For  the  purpose  of  casting  a  piston  ring, 
such  as  was  being  cast  at  the  time  of  plaintlfTs 
Injury,  the  flat  iron  ring  or  disc,  commonly 
known  as  the  "plate,"  Is  attached  to  the  cheek, 
aud  these  iron  plates  are  molded  and  cast  In 
the  Iron  molders'  department  from  time  to 
time,  as  needed,  and  are  kept  on  hand  for  use 
from  time  to  time  as  required.  The  wooden 
framework  of  the  drag,  cheek,  and  cope  were 
made  out  of  lumber  furnished  by  the  defend- 
ant for  that  purpose  by  carpenters,  who  are 
under  the  orders  and  subject  to  the  control  of 
the  foreman  of  the  iron  molders'  department ; 
the  carpenter  shop.  In  which  said  carpenters 
work,  being  separate  from  and  Independent 
of  the  genera]  carpenter  shop  of  the  defend- 
ant and  a  part  of  the  Iron  molders*  depart- 
ment of  defendant  There  was  evidence  tend- 
ing to  prove  that  the  explosion  of  the  mold, 
by  which  explosion  plaintiff  was  injured, 
might  have  been  caused  by  the  use  of  a  plate  of 
Improper  size  attached  to  the  cheek,  by  reason 
of  an  unusual  amount  of  rust  upon  said  plate 
used,  or  by  reason  of  Improper  tamping  of  the 
sandf  which  may  have  permitted  the  molten 
metal  in  the  mold  to  find  Its  way  through  the 
sand  to  the  wooden  bars  of  the  cope.  That  In 
the  making  of  castings  In  the  foundry  of  de- 
fendant the  pattern  maker  would  prepare  a 
pattern  for  each  of  said  castings,  and  the 
foreman  of  the  molding  department  would 
distribute  dally  these  patterns  to  the  molders 
in  said  department  and  It  would  be,  and  was, 
the  duty  of  each  molder  receiving  a  pat- 
tern to  obtain  from  the  foreman  of  the  mold- 
ing department  the  necessary  drag,  cheek, 
and  cope  with  which  to  make  the  casting,  and 
thereupon  to  proceed  with  said  drag,  cheek, 
and  cope  to  his  place  of  work  In  the  molding 
department  and  with  sand  on  band  In  the 
molding  department  to  prepare  the  mold  In 
which  to  make  the  casting,  and,  upon  the 
completion  of  the  mold,  together  with  other 
employes  of  the  defendant  In  the  molding 
department  to  proceed  with  and  finish  said 
casting.  That  It  was  the  business  of  the 
molder  receiving  the  pattern  to  secure  from 
the  foreman  of  the  molding  department  the 
necessary  drag,  cheek,  and  cope,  and.  If  any 
part  thereof,  or  the  plate  upon  the  cheek, 
were  not  In  proper  order  for  the  purpose  for 
which  Intended,  and  for  the  work  to  be  done, 
to  call  the  attention  of  the  foreman  to  any 
existing  defect  therein,  whereupon  it  was 
the  duty  of  said  foreman  to  have  such  de- 
fect remedied.  That  the  drag,  cheek,  aud 
cope  in  use  at  the  time  of  the  accident  were 
constructed  In  the  carpenter  shop  of  defend- 
ant a  part  of  the  molding  department,  npou 
the  order  of  the  foreman  of  the  molding  de- 
partment, out  of  materials  furnished  by  de- 
fendant to  and  for  the  molding  department, 
and  the  plate  attached  to  the  cheek  was  at- 
tached by  the  carpenter.  At  the  time  of  the 
accident  there  were  on  band  in  the  molding 
department  and  for  use  In  said  department 
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tax  woA  such  as  was  being  done  at  tiie  Uipe 
of  the  acddoit  to  plaintiff,  and  reason  ol 
wbleh  plaintiff  was  Injured,  drags,  che^ 
wltb  plates,  and  copes  otber  than  the  drag, 
che^  with  plate,  and  cope  In  use  at  the  time 
plaintiff  was  Injured,  wtalcb  conld  have  been 
used  in  place  of  the  drag,  cheek  with  plate^ 
and  cope  actual^  need,  and  it  was  the  doty 
of  the  foreman  to  have  selected  from  sndi 
drags,  cbedcs,  and  copes  (or  the  Job  upon 
wbicb  plaintiff  was  injured  smdi  as  were  in 
order,  with  the  proper  plate,  and  proper  for 
that  Job.  The  defendant  did  not,  other  than 
as  herein  abore  stated,  furnish  to  plaintiff 
or  its  otber  employes  in  Qie  molding  de- 
partment, finished  drag,  chedc,  plate,  or  cage 
with  which  to  make  the  castings,  but  fmv 
idshed  to  and  for  said  department  the  neces* 
sary  material  ftom  which  to  construct  said 
appliances,  and  they  were  constructed  as 
aforesaid.  From  time  to  time  the  dr^s, 
cheekB,  plates,  and  copes  in  use  In  said  de- 
partment would  become  worn  and  Inefficient 
for  one  kind  of  work,  while  remaining  effldeot 
for  some  other  or  diffmnt  kind  of  work,  and 
it  was  the  duty  of  the  fwman  and  workmen 
to  see  to  it  that  for  each  particular  Job  a 
proper  and  efficient  drag,  cheek,  and  cope  was 
selected  out  of  the  supply  on  hand  and  used. 
That  each  molder  was  uDderstood  to  be 
capable  of  determining  the  sufficiency  and 
safety  for  use  on  the  Job  given  blm  of  the 
drag,  cheek,  and  cope  fnmlshed  blm,  and, 
if  In  his  Judgment  there  was  any  defect  In 
the  drag,  cheek,  or  cope  furnished.  It  was 
his  privilege  and  duty  to  call  the  attention 
of  the  foreman  to  such  defect,  and  to  procure 
another  drag,  cheek,  or  cope  which  was  not 
defective.  That  the  nature  of  the  work  in 
the  molding  department  of  defendant,  In  the 
use  of  drags,  cheeks,  and  copes,  was  such 
that  rust  would  always  accumulate  upon  the 
plates  attached  to  such  cheeks,  and  whether 
or  not  the  amount  of  rust  upon  any  particu- 
lar plate  was  such  as  to  render  the  use  of  the 
cheek  unsafe  was  a  fact  to  be  determined 
immediately  prior  to  its  use,  and  the  molder 
using  the  cheek  was  as  competent  as  any 
otbet  ^p)oy6  of  defendant  to  determine 
such  fact;  and  If,  In  fact,  the  amount  of 
rust  upon  any  particular  plate  was  such  as 
to  render  the  cheek  to  which  It  was  attached 
dangerous,  then,  and  In  that  case.  It  was 
the  duty  of  the  molder,  through  the  foreman, 
to  procure  another  cheek  which  was  In  all 
respects  proper  to  use,  or  to  remove  the  rust 
from  the  plate  attached,  with  oil,  of  which 
there  was  always  plenty  at  hand  in  the  de- 
partment for  that  purpose. 

Upon  the  day  when  plaintiff  was  Injured 
one  Drury,  a  fellow  molder  of  plaintiff,  was 
given  a  piston  ring  to  cast,  and,  having  se- 
cured the  three  parts  of  his  flask,  proceeded 
to  his  place  of  work  and  prepared  the  mold 
as  above  described.  While  plaintiff  was  as- 
sisting him  in  pouring  the  molten  metal  into 
the  mold,  it  exploded;  plaintiff  receiving  the 
injuries  of  which  he  complains.  As  stated. 


REPOBTEB.  lOftL 

it  is  not  dearly  amiarent  fnnn  Uie  teatlmony 
in  the  ease  to  what  cause  the  exidoslon  ot 
the  mold  was  attributable.  It  might  have 
been  caused  by  the  use  of  an  iron  plate  of 
improper  size  attached  to  the  cheek,  or  by  the 
use  of  one  wUch  was  In  an  improper  and 
dangerous  oondition  to  be  used  on  account  of 
the  accumulation  of  rust  vpoa  It,  or  by 
reason  of  irapropM  temping  of  the  sand, 
which  may  have  permitted  the  molten  metal 
in  tbe  mold  to  find  ito  way  to  the  bars  of 
the  cope,  and  so  cause  the  explosion  with- 
out the  metel  having  ever  reached  tlie  plate 
at  all. 

With  the  particular  cause  (tf  the  accident, 
however,  we  bare  no  present  concern.  The 
only  point  to  be  determined  on  this  appeal  is 
whetlier,  upon  a  consideration  of  the  entire 
evidence,  the  lower  court  was  warranted  in 
taking  the  case  from  the  Jury  and  deciding 
as  a  matter  of  law  that  upon  no  theory  of 
the  case  did  the  evidence,  considered  moat 
favorably  in  behalf  of  the  plaintiff,  show 
any  liability  upon  the  part  of  .defendant, 
and  would  not  have  warranted  a  verdict 
in  his  favor.  The  tlmuT  of  plaintiff  on  the 
evidence  was  that  the  accident  was  occasion- 
ed through  the  use  of  a  defective  plate 
atteched  to  the  cheek,  and  that  the  plate 
was  too  small  for  the  particular  casting  In 
question,  was  composed  of  four  pieces,  wtwn 
it  should  have  properly  consisted  of  but  one, 
and,  besides  this,  was  coated  with  rust  to 
such  an  extent  that,  when  tbe  molten  metal 
reached  It,  the  explosion  occurred.  His  legal 
contention,  based  on  this  theory  of  the  evi- 
dence, is  that  it  was  the  imperative  duty  of 
the  defendant  to  furnish  the  molders  with 
appliances  reasonably  safe  to  do  fbe  work 
of  casting,  and  that.  In  failing  to  have  a 
plate  of  proper  size  and  in  good  condition 
attached  to  the  cheek  of  tbe  mold  at  which 
plaintiff  was  working  when  his  Injuries  were 
received,  the  defendant  failed  to  discharge 
ite  legal  obligation,  and  is  liable.  The  lower 
court.  In  granting  tbe  nonsuit,  evidently  held, 
notwithstanding  the  general  rule  as  contend- 
ed for  by  plaintiff,  that  when  the  defendant 
furnished  to  the  molding  department  proper 
materials  from  which  to  construct  all  parts 
of  the  appliances — the  flasks — with  which 
the  casting  was  to  be  done  therein,  and  pro- 
vided competent  employes  to  construct  and 
attach  them,  the  defendant  had  discharged 
all  the  duty  It  owed  to  the  employes  In  such 
department,  and  was  not  liable  for  any  de- 
fects in  the  construction  or  adjustment  of 
such  appliances  occasioned  by  the  employes 
themselves,  and  that,  proper  materials  bar- 
ing*  been  furnished  to  the  employes  in  the 
molding  department  by  the  defendant  for  the 
proper  construction  of  such  appliances  to  be 
used  In  such  department,  any  defects,  either 
In  construction  or  adjustment  thereof,  must 
be  deemed  to  have  proceeded  from  the  negli- 
gence of  fellow  servants  of  the  plaintiff,  for 
which,  under  tbe  familiar  rule  of  law,  tbe 
defendant  could  not  be  held  liable.   We  are 
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■atl^ed  that,  under  the  evidence,  the  trial 
court  applied  to  It  the  proper  rule  of  law, 
and  oOTectl7  granted  the  motion  for  nonsuit. 

There  can  be  no  donbt  but  that  the  settled 
role  la  that  an  employer  muet  provide  hla 
employte  with  safe  appliances  with  wliicfa  to 
do  the  work  fbr  which  they  are  ei^aged,  that 
be  must  keep  sach  appliaaces  in  reasonably 
safe  condition,  and  that  this  Is  a  personal 
(^ligation  which  cannot  be  delegated  so  as 
to  relieve  the  employer  from  liability  In  not 
liaving  done  so.  But  there  is  no  positive 
duty  incuml>ent  upon  an  employer  to  fnrnisb 
snch  appliances  to  do  the  work  as  completed 
InstromentB.  He  may  supply  mfflcient  and 
suitable  materials  to  the  employ^  themselves 
out  of  which  the  appliances  with  which  they 
are  to  work  are  to  be  constructed  and  ad- 
justed by  them,  In  which  case  the  general 
rule  that  safe  appliances  shall  be  furnished 
by  the  employer — that  is,  that  efflctrat  and 
complete  appliances  shall  be  ^amlBhed  by 
him — has  no  application.  His  obligation  to 
his  employes  as  far  as  fnmisblng  such  ap- 
pliances Is  concerned,  is  satlBfied  wh«i  he 
furnishes  suitable  materials  with  which  to 
constroct  them,  and.  under  the  terms  of  the 
contract  of  employment,  either  express  or 
Implied,  the  employes  themselves  are  to  do 
the  constructing.  In  that  event,  the  em- 
ployer is  not  liable  for  an  injury  through  a 
defect  in  the  construction  or  adjustment  of 
such  appliances.  Upon  this  subject  It  Is 
said.  In  Callan  v.  Bull,  113  Cal.  603.  45  Pac. 
1020:  "The  rule  which  requires  the  master 
to  provide  a  safe  place  and  safe  appliances 
for  the  servant  la  applied  when  the  place  in 
which  the  work  Is  to  be  done  is  furnished  or 
prepared  by  the  master,  as  In  the  case  of  a 
ship  or  a  mill  or  a  factory,  or  when  the  ma- 
cbiaery  or  other  appliances  with  which  the 
aerrant  is  employed  to  work  are  furnished 
by  the  master;  but  it  has  no  application 
when  the  place  at  which  the  work  is  to  be 
done,  or  the  appliances  for  doing  the  same, 
are  to  be  pr^red  by  the  sonant  himself. 
If  the  appliance  is  furnished  by  the  master 
for  the  purpose  of  enabling  the  serraots  to 
perform  the  work  In  which  they  are  to  be 
engaged,  he  is  required  to  see  that  It  shall 
be  reasonably  safe  for  that  purpose;  but,  If 
the  preparation  of  that  appliance  Is  a  part 
of  the  work  which  the  servant  Is  required 
to  perform,  the  master  Is  not  liable  for  any 
defect  In  Its  preparation.  'Tbe  rule  does 
not  apply  to  a  case  where  several  persons  are 
employed  to  do  certain  work,  and  by  the 
contract  of  employment,  either  express  or 
implied,  tbe  employes  are  to  adjust  tbe  ap- 
idiances  by  which  the  work  is  to  be  done.' 
Bnms  v.  Sennett,  d9  Oal.  363,  33  Pac.  916." 
In  Kerr^an  v.  Market  Street  Ry.  Co.,  188 
CaL  511,  71  Paa  622,  It  Is  said:  "Where 
'vrtatn  persona  are  employed  to  do  certain 
work,  and  1^  the  contract  of  employment, 
either  eqtreas  or  Implied,  such  employes  are 
to  oonatmct  and  adjust  tbe  appliances  by 
which  the  work  is  to  be  done,  ths  employw 
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to  furnish  proper  material  and  the  employes 
to  construct  and  adjust  such  appliances  as 
In  their  judgment  are  necessary,  tbe  employ- 
er is  not  liable  to  such  employes  for  any 
defect  in  tbe  construction  or  adjustment  of 
such  appliances." 

Now,  it  appears  clearly  from  the  evidence 
that  the  flasks  necessary  for  making  castings 
were  not  furnished  as  complete  appliances 
by  defendant  It  did  not  aasome  to  do  so, 
and  It  is  obvious  that  under  its  contract  of 
employment  with  the  employes,  In  the  mold- 
tog  department  of  Its  business,  it  was  not 
required  that  they  should  be  so  furnished, 
but,  on  the  contrary,  that  they  should  be 
constructed  by  the  employte  of  that  depart- 
ment themselves.  To  that  end  It  furnished 
good  and  sufficient  material — clumber  and 
Iron.  It  Is  not  questioned  bat  that  the  em- 
ployes whose  duty  it  was  to  construct  the 
flasks  were  competent  workmen.  No  com- 
plaint Is  made  that  the  carpraters  in  the 
molding  department  did  not  properly  put 
together  the  woodwork  of  which  the  flask 
consisted,  but  only  that  the  plate  adjusted 
by  them,  and  which  was  cast  by  the  iron 
molders  themselves,  whose  doty  It  was  to 
cast  It,  was  not  a  proper  one  to  be  used  In 
making  a  particular  casting.  As,  however, 
the  defendant  furnished  not  only  tbe  lumber 
and  competent  carpentera,  but  the  pig  iron 
for  tbe  making  of  these  plates,  and  com- 
petent Iron  molders,  as  the  plaintiff  himself 
was,  to  cast  them  for  use  on  tbe  flasks,  It  Is 
evidmt  that,  under  tbe  rule  stated  above, 
tbe  defendant  failed  In  no  duty  It  owed  the 
plalntlft,  and  that  assuming  the  injury  to 
plalDtifl  was  occasioned  as  claimed  by  him, 
still  It  proceeded  from  the  n^lect  of  fellow 
employes  to  properly  construct  and  adjust  the 
flask  from  materials  famished  the  molders' 
department  for  that  purpose. 

It  is  claimed,  however,  by  plaintiff  that 
the  carpenter  shop  was  a  separate  and  dis- 
tinct shop  or  department  from  that  portion 
of  the  molding  department  In  which  plaintiff 
was  engaged,  and  that  tbe  foreman  of  tbe 
carpenter  shop  was  not  a  fellow  servant  with 
plaintiff  In  tbe  constrnctlon  and  adjustment 
of  tbe  flask  In  question.  But  it  appears 
from  tbe  evidmce  In  the  case  that  this  la 
not  true  in  point  of  fact  The  foreman  of 
the  carpenter  shop,  or,  as  under  the  evidence 
he  might  more  properly  be  designated,  the 
"boss  carpenter,"  was  not  in  the  control  of 
an  Independent  department  The  carpenter 
Bhop  was  strictly  a  part  of  the  molding  de- 
partment, and  Its  foreman  was  under  the 
control  and  direction  of  O'Neill,  the  foreman 
of  that  department  O'Neill  had  control  and 
supervision  of  the  entire  molding  department 
includlug  therein,  as  a  part  thereof,  the 
carpenter  shop.  It  was  as  essential,  In  efll- 
dently  performing  tbe  work  of  casting.  In 
which  tbe  molding  d^rtment  was  exclu- 
sively engaged,  that  tbe  flasks  should  be 
put  together  by  the  carpenter  in  that  depart- 
ment fttr  use  by  tbe  Inm  molden  tbwetii, 
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u  It  wM  that  tbe  latter  alurald  prepare  tha 
molda  Id  tbem  and  do  the  ^*^^"g,  The  only 
work  tbat  was  dooa  In  tbe  carpwter  abop 
was  for  the  benefit  and  In  aid  of  the  mold- 
ing department,  partlealarly  in  the  orautmc* 
tlm  and  adjiutlng  of  theae  fiariu.  And  the 
maUng  of  these  fiaaka  iraa  aa  mndi  a  part 
of  the  worlE  of  the  molding  dqtartmant  aa 
was  the  making  of  tbe  p^wHnga.  But,  were 
this  not  ao.  the  department  mle^  relative  to 
which  connsal  for  appellant  cites  numerous 
dedslona  from  other  JurladlctlonB,  does  not 
obtain  In  this  state.  Onr  CItU  Code  (sectlfm 
1970)  lays  down  thla  general  rule:  "An  em- 
lAoyet  la  not  bomid  to  bidemnuy  hla  an> 
pla^i  tot  losses  suffered  hj  tbe  latter  In 
ooDseQuence  of  the  ordinary  riaka  of  the  bnal* 
ness  In  wbteh  he  la  emplt^ed,  nw  In  ocms^ 
qnence  of  the  ne^Igence  of  anoth»  peratm 
employed  the  same  empkqror  In  tbe  aame 
general  bnslneea,  nnleaa  the  negligence  cans- 
log  the  Injury  was  committed  In  the  p«- 
formanee  of  a  dnty  tiie  onployer  owes  by 
law  to  the  onptoyA,  or  unless  the  employe 
baa  neglected  to  use  ordinary  care  In  tbe 
selection  of  the  cobble  empltqrd."  In  con- 
struing this  aeetlon  it  was  early  aald  by 
this  court  that:  *rrhe  ]Aw  of  this  atate  re- 
specting this  subject,  aa  set  forth  In  the 
Code  referred  to,  fecogntsea  no  distinction 
growing  out  of  the  grades  of  employment 
of  the  reqwctlTe  auployfis,  nor  does  It  give 
any  ^fdct  to  tbe  drcnmstance  that  tbe  fel- 
low senranti  throng  whose  negligence  tbe 
Injury  came,  was  the  superior  of  the  plalntlfF 
In  the  general  so^lce  In  which  th^  wen 
In  common  engaged,  and  tin  alleged  dlatlnc- 
tssm  In  this  respect  Insisted  upon  by  the 
appellants*  counsel,  founded,  as  he  claims, 
on  the  general  prlndptoa  ot  law  and  the  ad- 
judged caaea,  requires  no  examination  at 
onr  hands."  McLean  t.  Bine  Point  Gravel 
M.  Co.,  01  CaL  268.  To  tbe  aame  effect  are 
Congrave  t.  Boulbem  Paclflc  B.  B.  Co.,  88 
CaL  801.  as  Paa  ITO;  Davis  v.  BouthOTn 
Paciflc  a  B.  Co..  98  Gal.  18.  82  Pac.  646; 
Noyes  V.  Wood.  102  Cal.  802,  86  Pa&  766; 
Uvlngaton  t.  Xodiak  Paifttng  Co..  108  Cal. 
264,  87  Pac.  1'^ ;  and  Donovan  v.  F«t1s,  128 
CaL  6S,  60  Pac  510,  79  Am.  8t  Bep.  25. 
Within  this  rule,  aa  declared  by  the  Code, 
and  construed  by  the  antborltles,  the  ft»re- 
man  of  the  carpenter  shop  was  a  feltow 
servant  of  the  plaintiff.  Tbey  w«e  both  In 
the  employment  of  defendant  In  the  mold- 
ing department,  both  vndee  tbe  control  ot 
the  general  foreman  of  that  department. 
O'Neill,  and  both  engaged,  not  only  In  the 
gCTO-al  bualness  of  d^oidant,  but  In  tbe 
particular  biulnees  In  which  tbe  molding  de- 
partment was  exduslvely  engaged— casting. 
And  the  aame  rule  appliea  to  the  foreman 
O'Neill,  tn  as  far  as  It  is  claimed  fliat  the 
defoidant  should  be  held  responsible  for 
his  asserted  negllgoioe  In  falling  to  inspect 
the  flask,  tbe  ezploskm  of  which  occasi<med 
tlie  Injury.  If  the  positive  duty  rested  upon 
defendant  to  supply  completed  and  finished 


flasks  to  On  molding  department  and  In- 
spect tbem  as  necessity  for  doing  so  arose, 
and  the  foremao  O'Neill  represraited  tbe  de- 
ftodant,  aa  its  vice  principal,  to  discharge 
these  dntlsB  of  supply  and  inspection,  his 
neglect  would  be  no  doubt  that  itf  the  de- 
fendant Bnt.  OS  we  have  seen,  no  such 
positive  duty  of  tomlahlng  the  flasks  In  the 
completed  state  devolved  upon  the  defend- 
ant It  fumiriied,  aa  it  had  a  right  to  do 
under  the  role  above  atated,  only  the  mate- 
rials fi»  such  porpose,  the  tuk  of  constmct- 
ing  the  flasks  to  be  performed  by  Its  em- 
pk^ds.  Having  furnished  such  matirials, 
and  competent  workmen  to  constmet  tbe 
flasks,  defendant  fully  discharged  Its  dnty 
to  its  onployte.  As  it  waa  not  bound  to 
furnish  finished  appliances,  but  discharged 
Its  duty  by  furnishing  adequate  materials 
for  tbat  purpose,  it  togically  follomi  tbat  It 
was  not  required  to  iiwpect  the  appliances 
after  conatruetlcm.  Hie  construction  and  tn- 
qpection  of  such  flasks  were  simply  details 
In  tbe  proper  execution  of  such  work  after 
ample  provlsUm  made  for  Its  being  sately 
done,  and  as  to  such  details  tbe  forouan 
and  the  workmen  in  the  d^artment  were 
fellow  servants.  Noyes  v.  Wood,  102  CaL 
889,  86  Pac  70S.  The  other  cases  cited  Im- 
mediately preceding  bear  also  directly  upon 
tills  point  and  illnatrate  the  arollcatlon  of 
ttie  rul& 

We  do  not  think  any  fortiia:  discussion 
ot  this  matter  la  necessary,  nor  to  particular- 
ly consider  additional  points  urged  by  re- 
spondent in  support  of  the  Judgment  of  non- 
salt  namely,  that  the  evidence  shows  that 
there  were  on  hand  in  the  molding  depart- 
ment,  at  the  time  the  flask  in  question  waa 
selected,  other  flasks,  whidi,  taken  in  their 
entire^,  were  in  good  condltltm,  and  that. 
If  any  improper  selectkm  was  made  by  the 
foreman  or  other  employAs,  Uie  dtfendaat 
was  not  liable  for  such  error  In  Jiu3gm«it ; 
further,  that  tbe  molder  Drury  was  capable 
of  determining,  and  should  have  inspected 
to  ascertain,  whether  tbe  flask  In  question 
was  sufficient  and  safe,  and  that  his  failure 
to  do  so  and  to  call  tbe  attention  of  the 
fbr«nan  of  the  department  to  the  defective 
plate,  or  substitute  a  chuck  therefor,  or  re- 
move the  rust  from  It  with  the  oil  at  hand 
for  tiiat  purpose,  was  ne^lgrace  of  a  fellow 
employ^  of  plaintiff,  for  which  defendant 
was  not  responsible. 

Whatever  merit  there  may  be  in  these 
polnta,  we  do  not  discuss,  because  under  the 
settled  rule  of  law  which  we  have  malnly^ 
considered,  and  which  was  the  principal  ques- 
tion discussed  by  counsel,  defendant  bavins 
fumtohed  tbe  materials  out  of  wbI<A  the 
appliances  for  use  in  the  molding  d^rtment 
were  to  be  constructed,  and  the  anployfis  la 
tbat  department  being  required  to  construct 
them  from  the  materials  so  famished,  the 
safety  appliance  rule  urged  by  api>eltam 
has  no  applicatioo,  and  tbe  defendant  was 
not  liable  for  any  Injury  resulting  to  plain- 
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tut  In  sacb  department  ttom  a  detect  In  the 
nHuttmctlon  and  adjnstment  of  sndi  ai^U- 
ances  by  his  fellow  employda. 

Under  thle  rale  of  law,  applied  to  tbe  evi- 
dence In  tbe  case,  tbe  lower  court  proper!}' 
granted  the  motion  for  a  nonsuit,  and  tbe 
Judgment  and  order  appealed  from  are  there- 
fin  afflrmed. 

We  concur:  M<^ABLA29I3v  HEN- 
SHAW.  J. 


UBNNBB  T.  SLATER  et  al.   (!•.  A.  1.540.) 

(Saiwame  Court  of  GalUomla.  Dee.  190B.) 

OoiiBPntACT  —  What    Oonbtitwm  —  Doimi 
Lawful  Act. 

Where  an  attachment  was  dlsmtssed  be- 
tm  judgment  tor  fauafficlencT  of  the  affidavit, 
tbe  attaicfameDt  drfiendant  bad  a  rlt^t  to  sell, 
tad  the  deputy  sheriff  who  levied  the  attuch- 
ment  and  the  keeper  of  the  property  pending 
the  attachment  had  a  right  to  boy  and  sell  to 
others,  the  attached  propertr,  and  their  act 
in  joining  in  bo  dointf  bcufore  the  rendition  of 
judgment  for  plaintiff  was  not  an  actionable  con- 
■piracj  tor  wbidi  plaintiff  conld  recover  dam- 
ages zeBnlting  from  her  consequent  inability  to 
ooUect  her  judgment  ont  of  the  property. 

Department  2.  Appeal  from  Superior  Court, 
Los  Angeles  County;  N.  P.  Conrey,  Judge. 

Action  by  Edoah  J,  Menner  against  John 
R.  Slater  and  others.  From  a  Judgment  for 
defendants,  plalatltT  appeals.  Affirmed. 

G.  A.  Glbbs,  for  appellant  J.  C.  Wlllett 
and  Lee,  Scott,  Bailey  ft  Chose*  tor  re- 
qKHidentSL 

McFABLAMD,  J.  A  general  demurrer  to 
the  complaint  was  sustained  and  Judgment 
rendo^  for  defendants,  and  from  this  Jodg- 
mmt  plaintiff  appeals. 

Tbe  purpose  of  the  action  Is  to  recover 
of  defendants  the  sum  of  $4,165  damages 
for  an  alleged  conspiracy  entered  into  by 
them  to  prevent  plaintiff  from  collecting  a 
certain  judgment  against  defendant  Horton 
for  the  above-mentioned  amount  of  money. 
I'he  main  averments  of  tbe  complaint  are 
as  follows :  It  Is  averred  that  plaintiff  com- 
menced an  action  against  defendant  Horton 
to  recover  of  him  damages  for  violation  of 
certain  contracts  existing  t>etween  him  and 
plaintiff;  that  during  tbe  pendency  of  said 
action  ^be  bad  an  attachment  Issned  and 
levied  Qpon  certain  personal  property  for- 
merly belonging  to  the  Putnam  Furniture 
Company,  a  corporation,  but  alleged  to  belong 
at  tbe  time  of  tbe  attachment  to  Horton; 
that  said  attachment  was  afterwards,  and 
before  Judgment  in  said  actl<»i,  on  motion 
"dismisded,  upon  tbe  ground  of  Insufficiency 
of  tbe  affidavit";  that  after  the  discbarge 
of  the  attachment,  Horton  sold  tbe  property 
for  92^000  to  tba  deffindants  Slator  and 


Grossman,  who  afterwards,  and  befwe  judg- 
nwnt  in  said  actlw,  sold  tt  to  one  Ooodipeed. 
It  Is  averred  that  tbe  property  was  of  the 
value  of  $Q,000,  ajad  that  afterwards  plaintiff 
recovered  judgment  In  said  action  against 
Horton  for  $4,000.  There  Is  also  something 
in  tbe  nature  ot  an  avmnent  that  Horton 
has  no  other  property,  which  respondents 
claim  to  be  insufficient  as  an  averment  of 
that  fact;  but  for  the  purposes  of  this  ap- 
peal we  win  consid^  It  as  sufficient.  It  Is 
also  averred  generally  that  the  above  acts 
oonstltuted  a  fraudulent  omsplracy  to  pre- 
vent plaintiff  from  having  her  jut^ment 
against  Horton  satisfied  on  execution  out  of 
said  propert7.  It  Is  also  averred  that  the 
writ  of  atta(diment  above  mentioned  was 
placed  In  the  hands  of  defendant  Slater  "as 
deputy  sheriff,"  and  was  levied  by  him  on 
the  property,  and  that  defendant  Grossman 
was  appointed  by  Slater  as  keeper  of  the 
property.  The  foregoing — leaving  out  of 
view  certain  general  phrases  which  add  noth- 
ing to  the  facts  alleged — Is  a  sufficient  state- 
ment of  the  contents  of  tbe  complaint  for 
tbe  purposes  of  this  opinion.  Respondents 
contend  that  many  things  claimed  to  be 
averred  are  not  averred,  and,  partlcnlarly, 
that,  under  any  view,  there  Ms  no  averm^t 
of  any  damage  that  Is  not  too  uncertain 
and  conjectural  to  be  ccmsldered;  but,  under 
our  view,  It  Is  not  necessary  to  discuss 
these  contentions. 

It  Is  obvious  that  appellant  had  no  Hen 
of  any  kind  on  the  property  in  question  at 
the  time  it  la  alleged  to  have  been  sold  by 
Horton  to  the  other  defendants.  The  attach- 
ment had  been  discharged.  There  was  no 
judgment,  and,  of  course,  no  execution  Hen. 
Tbe  appellant  was  mwely  a  general  creditor 
of  Horton.  She  was  In  no  position  to  claim 
any  priority  of  right  to  tbe  property.  She" 
had  no  Hen  to  lose.  Horton  was,  therefore, 
free  to  sell,  and  the  other  defendants  free 
to  buy,  tbe  property,  for  a  valuable  consid- 
eration ;  and  a  lawful  act  done  by  one  person 
does  not  become  unlawful  because  partici- 
pated In  by  another  person.  An  actionable 
con^Iracy  exists  only  where  there  Is  an 
unwarrantable  combination  of  two  or  more 
persMis  to  do  an  milawfal  thing.  We  see 
nothing  in  the  point  made  on  the  attempted 
averment  that  Slater  was,  In  fact  a  deputy 
sheriff.  After  tbe  discharge  of  tbe  attach- 
ment bla  functions  as  the  officer  who  levied 
tbe  attadiment  If  he  was  such  officer,  wwe 
ended.  And  so  It  Is  with  respect  to  the 
keeper.  It  most  be  rememl>ered  that  tbe  pur- 
pose of  this  action  to  merely  to  recover  dam- 
ages for  an  alleged  wrmigful  act.  For  these 
reasons  the  demurrer  was,  in  our  opinion, 
properly  sustained. 

Tbe  judgment  appealed  from  Is  alBrmed. 

We  concur:  HENSHAW.  J.  i  LOBIOAN,  J. 
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OLYNB  T.  BASTON,  BLDRtDGB  &  00.  <& 

F.  3,120.) 

(Supreme  Court  of  California.   "Dee.  0,  190S.) 

1.  ATTACHUEirr— Debts— Notice. 

A  notice  of  attaefament  of  "credits  end  ef- 
fects" belonirlDff  to  the  d<>fRndant  In  the  attach- 
ment salt  creates  no  liabiHt;  of  the  garnishee 
for  a  debt  due  to  the  defeodant 

[Ed.  Note. — For  cases  in  point,  see  toI.  24, 
Cent.  Dig.  Garnishment,  S  230.] 

2.  SaUE — EVIDBNCE  OF  ATTACHinmT  OF  IM- 
DEBTEUNKSa — CONCLUSTVENESS. 

A  pencil  entry  by  the  garnishee's  bookkeep- 
er on  the  margin  of  the  account  of  the  attach- 
ment defendant,  and  the  atatement  of  Its  pres- 
ident that  tbo  debt  was  attached  as  an  excuse 
for  refusing  further  payments,  was  eridfluce 
that  the  debt  had  been  attached,  bat  not  ocm- 
olnHlve  evidence. 

8l  Saui — Efticaot  or  Notice — Estoppel 

The  rriusal  by  a  garnishee  of  further  pay- 
ments to  the  defendants  in  the  attachmoit  anlt 
on  the  flTOnnd  that  the  debt  had  been  attached, 
and  thereby  securing  an  advantage  to  Itself, 
cannot  avail  plaintiff  as  an  estoppel  to  deny  the 
efficacy  of  the  notice,  especially  when  the  gar- 
nishee dentcB  any  Indebtedness  to  the  defend- 
ants In  attachment,  and  an  action  by  them  is 
barred  by  limitations. 

4.  Save— OBraonons  to  Shebdt'b  Bbtubn— 
Relevancy. 

A  garnishee,  ia  not  required  to  appear  In 
the  attachment  suit,  and  has  nothing  to  do 
with  the  sheriEF's  return,  unless  It  should  be 
false  In  some  particular  which  would  subject 
him  to  liability  beyond  that  warranted  by  the 
facts ;  and  In  a  suit  to  recover  an  alleged  Indebt- 
edness to  the  attachment  defendants  at  the  date 
of  the  attachment,  where  the  garnishee  relies 
on  the  sberifTs  return  as  containing  a  true  state- 
ment that  he  attached  credits  and  effects,  and 
not  debts,  he  may  properly  object  to  the  sheriff's 
return  when  offered  In  evidence  as  Irrelevant. 
6.  Same — Service  of  Attachment — Limita- 
tions. 

Undo-  Code  Civ.  Proc.  f  644,  providing 
that  all  persons  having  in  their  possession 
.credits  or  other  personal  property  belonging  to 
defendant  at  the  time  of  service  of  an  attach- 
ment, unless  snch  property  be  delivered  np  or 
transferred,  or  such  debts  be  paid  to  the  sher- 
iff, shall  be  liable  to  the  plaintiff  for  the  amount 
of  the  credits,  property,  or  debts  until  the  at- 
tachmmt  Is  discnarged  or  any  judgment  recover- 
ed against  him  is  satisfied,  the  running  of  the 
statutes  of  limitations  in  favor  of  a  debtor  is 
not  interrupted  by  making  him  a  garnishee, 
as  such  section  applies  only  where  the  garnitihee 
admits  his  Indebtodness  to  the  defendant  In  at- 
tachment or  hts  poBsession  of  specific  property 
of  defendant 

6.  Pbincipal  aitd  AoKnr — ^Agbeeuent — Con- 

STBUCTION. 

Where  a  subsequent  agreement  for  the 
sale  of  land  superseded  a  former  agreement  nn- 
der  which  defendant  had  incurred  all  Items  of 
expense  charged  in  the  account  to  that  date, 
and  provided  that  all  excess  received  over  a 
named  sum  and  all  crop  returns  now  in  hand, 
or  due  on  account  of  crops  growing  on  the  land 
for  the  year  1893,  shall  belong  to  defendant  as 
compensation,  no  expenses  incurred  by  defend- 
ant, nor  any  payment  to  or  on  account  of  the 
vendors  prior  to  the  second  agreement,  can 
be  charged  as  a  credit  against  its  indebtedness 
arising  on  the  subsequent  sale  of  the  land. 

7.  Same— Pebformancb. 

Where,  under  an  agreement  for  the  sale 
of  land,  defendant  was  to  liquidate  Incum- 
brances, pay  a  named  sum  to  the  vendors,  and 
retain  this  excess,  by  procuring  a  conveyance 


to  fta  elerfc.  It  became  bound  hj  an  Implied 
agreement  to  pay  off  the  incumbrances,  with 
interest,  and  pay  the  vendors  the  stipulated  sum, 
unless  there  was  a  snbsequent  modification  of 
the  agreement. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  Count7  ctf  San  FnmdBCo;  J.  U. 
Seawell,  Judge. 

Action  by  James  Clyne  against  Easton, 
Eldrldge  &  Co.  Judgment  for  plaintiff,  and 
plaintiff  appealed  from  a  part  of  an  order  di- 
recting a  new  trial  of  the  Issues  as  to  which 
findings  were  vacated,  and  defendant  from 
the  part  which  denied  a  new  trial  of  the  re- 
maining issues.  Affirmed  as  to  so  much  of 
the  order  appealed  from  as  granted  a  new 
trial,  and  reversed  as  to  so  much  of  the  order 
as  denied  a  new  trial  of  the  other  Issues. 

Rehearing  denied  January  4, 1006. 

B.  B.  Houghton  and  Houghton  &  Houghton, 
for  plaintiff.  Jesse  W.  Llllentbal  and  Froh- 
man  &  Jacobs,  for  defendant 

BEATTY,  O.  J.  The  trial  of  this  cause  In 
the  superior  court  resulted  In  a  Judgmoit  tor 
the  plaintiff.  Defendant  moved  for  a  new 
trial,  and  its  motion  was  granted  as  to  some 
of  the  issues,  but  denied  as  to  the  others. 
Both  parties  appeal — ^plaintiff  from  that  part 
of  the  order  which  directs  a  new  trial  of  the 
Issues  as  to  which  the  findings  are  vacated, 
and  defendant  from  the  jMirt  which  denies  a 
new  trial  of  the  remaining  issues.  The 
record  Is,  of  course,  the  same  on  both  appeals, 
and  they  have  been  submitted  together. 

The  salient  facts  of  the  case  are  that  the 
defendant,  a  California  corporation,  prior  to 
the  7th  day  of  June,  1893,  had  written  au- 
thority from  Linnle  W.  Goodyear  and  her 
husband,  H.  O.  Gktodyear,  to  sell  on  commis- 
sion 1,244.81  acres  of  land  belonging  to  Mrs. 
Goodyear.  The  laud  was  heavily  Incumbered 
by  a  first  mortgage  to  the  German  Bank  and 
by  a  second  mortgage  to  one  Kahn.  The 
authority  to  sell  provided  for  a  sale  of  the 
land  In  separate  tracts  at  a  fixed  minimum  of 
price,  and  defendant  was  to  receive  a  com- 
mission of  2)i  per  cent  of  the  price  so  fixed, 
and  also  one-half  of  any  excess  received  from 
sales  of  the  property  over  and  above  the  fixed 
price  pins  the  expenses  of  surveying,  platting, 
and  advertising,  which  expenses  It  Is  dear 
from  the  whole  tenor  of  the  writing  were  to 
be  borne  by  the  defendant  as  a  part  of  Its 
undertaking  to  make  the  sales.  The  effort  to 
dispose  of  the  land  iq>on  the  terms  of  this 
authorization  having  failed,  It  was  supers eiled. 
on  the  7th  of  June,  18^,  by  a  new  one  la  the 
following  terms: 

"Whereas,  on  the  25th  day  of  Jannary.. 
1803,  the  nndersigned  entered  Into  a  contract 
with  Easton,  Eldrldge  ft  Company  for  the 
sale  of  certain  real  estate  In  the  county  of 
Solano,  state  of  California;  and,  wherens. 
owing  to  the  condition  of  the  mortgages.  It  Is 
absolutely  necessary  to  sell  the  land  as  a 
whole:  Now,  therefore.  It  la  i^reed,  and 
Baston,  Eldridge  ft  Company  are  hereto  aa- 
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thorixed  to  sell  the  land«  viz.:  1,244  and 
*Vi«*  acres,  more  or  less,  for  such  sum  aa 
dull  liquidate  the  present  mortgage  Indebted- 
ness, and  In  addition  pay  us  the  sum  of  twelve 
thousand  dollars,  and  ell  excess  received  over 
and  above  that,  as  also  all  crop  returns  nov 
In  band  or  due  on  account  of  crops  growing  on 
the  land  for  the  year  1S03,  shall  belong  to  the 
said  E^aston,  Eldrldge  &  Company,  and  shall 
be  held  by  them  as  a  part  of  their  compeusa- 
titm  under  this  agreement  of  sale.  Witness 
oar  hands  this  7th  day  of  June,  A.  D.  1S93. 
{Stgued]  Mrs.  H.  O.  Goodyear.  H.  C.  Good- 
year.  Wltnos:   [Signed]   Qeo.  Easton." 

Acting  under  this  authority  and  some  al- 
leged  oral  modiflcatlons  thereof,  the  defend- 
ant dnring  the  year  1808  sold  the  entire  tract 
In  two  parc^  and  out  of  the  proceeds  satis- 
fled  and  discharged  all  the  Incumbrances 
thema.  Including  the  mortgagea  above  men- 
tioned, and  some  other  liens.  The  $12,000 
claimed  by  the  Qoodyeara,  however,  bad  not 
beoi  paid  In  full,  and  there  woe  a  dispute  be- 
tween them  and  the  defmdant  as  to  the 
balance  remaining  due  upon  the  account, 
when,  cm  tbe  lOtik  day  of  August*  180^  the 
plaindfr  In  this  actlm  commenced  an  attach- 
meat  rait  In  Solano  county  against  Mr.  and 
Mrs.  Goodyear  to  recover,  with  Interest,  the 
Bom  9t  $0,806  duo  upon  their  promissory 
notesL  Snmmona  and  attachment  weve  duly 
tened  In  said  aidt,  and  tm  August  11th  the 
attachmoit  was  placed  in  llie  hands  ot  tho 
sheriff  of  Say  Francisco  for  service.  No  re- 
turn wan  made  thereoo  until  March  29, 1807— 
at  wbldi  date  the  following  paper  was  filed  In 
ttte  office  of  the  county  cMr  ot  Solano  county: 

"Office  of  the  SberlfC  of  the  City  and  Ctoun- 
ty  of  San  Francisco.  By  virtue  of  the  an- 
nexed writ,  I  duly  attach  all  monegrsi  credits, 
and  eSectm  belonging  to  tbe  dettodants  named 
iB  said  writ,  or  to  either  of  than,  by  snring 
upon  each  of  tbe  hereinafter  named  parties, 
peraonaUy,  In  tbe  City  and  County  of  San 
Francisco^  at  tbe  times  set  t^poslte  their  re- 
spective names,  a  copy  of  said  writ,  with  a 
notice  In  writing  notltl'Ing  each  of  said 
parties,  respectlveiy,  that  such  moneys,  cred- 
its, and  effects  of  said  defendants,  or  either 
of  them,  was  attached,  and  not  to  pay  over  or 
tnnmter  the  same  to  any  one  but  myself. 
Statement  demanded.  Tlie  answers  were  as 
set  (vpoalte  their  respective  names.  Names 
of  the  parties  served  as  aforesaid:  Baston  & 
Eldrldge  A  Co.,  through  Q.  Easton  (Sec); 
time  of  service,  Aug.  11th,  1894,  at  11:00 
o'doclc  a.  m. ;  answers,  'No  funds.'  Henry  B. 
Shaw,  Aug.  11th.  1804.  at  11:10  a.  m.;  no 
answer.  [Signed]  John  J.  McDade,  Stmrlff, 
tqr  J.  J.  Men  em  an.  Deputy  Sheriff." 

After  said  writ  of  attachment  was  so 
served  upon  the  defendant  herein,  on  the 
11th  day  of  August,  1804,  an  entry  was 
made  in  the  margin  of  tbe  ledger  account, 
kept  by  said  Baston,  Eldrldge  &  Co.,  in  con- 
nectioQ  with  the  transactions  under  the  con- 
tracts above  mentioned,  a»  follows :  "Attacb- 


ed  August  11,  1804."  And  thereafter  said 
Easton,  Eldrldge  &  Co.  refused  to  make  fur- 
ther payments  on  account  of  such  trans- 
actions to  H.  C.  Ckiodyear,  or  Llnnie  W. 
Goodyear,  giving  as  the  reason  for  such  re- 
fusal, that  It  had  been  enjoined  by  the  courts 
from  paying  over  any  more  money.  In  tbe 
meantime  Clyne  had  recovered  a  Judgment 
in  bla  attachment  suit  against  the  Goodyears 
for  $7,532,  with  accruing  Interest  The  date 
of  said  Judgment  was  December  13,  1895, 
but  execution  thereon  was  not  Issued  until 
June  28,  1897.  This  writ  was  served  on  the 
defendant  herein  on  July  15,  1897.  In  re- 
sponse to  the  accompanying  notice  and  de- 
mand, defendant  denied  any  Indebtedness  to 
the  Goodyears,  and,  subsequently,  upon  sup- 
plementary proceedings  duly  taken,  appeared 
by  Its  president  before  a  referee  appointed 
by  tbe  superior  court  of  Solano  county,  where 
It  again  denied  all  Indebtedness  to  the  Good- 
years  exceeding  $50,  denied  possession  of  any 
of  their  property,  and  also  pleaded  the  stat- 
ute of  Umitatlona  (section  330,  subd.  1)  as  a 
separate  defense  to  any  claim  in  their  be- 
half. Upon  the  coming  In  of  tbe  referee's 
r^rt  to  that  effect,  tbe  conrt  made  an 
order  in  the  case  of  Clyne  t.  Goodyear  au- 
thorizing the  institution  of  this  action  for  the 
recovery  of  the  allied  indebtedness  ot  de- 
fendant to  the  Goodyears  at  t^e  date  of  the 
attachment  in  said  suit  In  pursuance  of 
this  order,  the  original  complaint  was  filed 
on  the  following  day.  July  80,  1807,  but  tiie 
case  was  not  tried  until  the  year  1800,  and 
the  pleadinf^  as  finally  amended  were  filed 
after  the  trial.  In  bis  second  amended  com- 
plaint the  plaintiff  alleges,  among  other 
things,  that  on  the  lltb  day  of  August,  1804, 
when  his  writ  of  attachment  in  tbe  action 
of  Cnyne  v.  Goodyear  was  served  on  tbe  de- 
fendant corporation,  it  was  indebted  to  the 
Goodyears  In  the  sum  of  $6,010.28,  and  th^t 
said  debt  was  attached  by  the  service  of  ^ 
said  writ  Tbe  defendant  by  its  answer  to 
said  second  amended  complaint  denied  that 
tbe  sheriff  attached  any  debt  due  to  tbe  Good- 
years.  It  also  denied  the  existence  of  any 
debt  at  the  date  of  the  attachment,  and  along 
with  other  separate  defenses  (account  stated 
and  laches)  pleaded  the  statute  of  limitations 
(sections  312,  325,  and  subdivision  1  of  section 
839,  Code  Civ.  Proc.)  in  bar  of  the  action. 
Upon  these  and  other  material  Issues  the 
findings  were  adverse  to  the  defendant 

In  disposing  of  the  plalntifTs  appeal,  we 
have  to  consider  only  the  particular  Issues 
to  which  the  order  granting  a  new  trial 
was  limited,  and  which  relate  delusively 
to  the  question  whether  the  debt  of  tbe  de-  ^ 
fendant  to  Mrs.  Goodyear  was  really  at- 
tached in  August  1894,  as  alleged  by  plain- 
tiff and  denied  by  defendant.  These  Issueb 
vitally  affect  the  plea  of  the  statute  of  limi- 
tations. For  whatever  may  have  been  tbe 
amount  of  defendant's  indebtedness  to  Mrs. 
.  Goodyear,  resulting  from  the  sale  pf  her 
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landa,  It  Is  certain  that  It  accrued  prior  to 
tbe  alleged  garnlBhment  on  August  II,  189^ 
and  It  1b  conceded  that  an  action  for  Its 
recovery  by  her  would  have  been  barred  by 
subdivision  1  of  section  839,  Code  Civ.  Proc., 
within  two  years  from  that  date.  It  is 
also  conceded  that  there  could  have  been 
no  liability  of  the  defendant  to  any  creditor 
of  the  Ooodyears  by  virtue  of  an  attachment 
or  execution  levied  after  the  debt  had  be- 
come barred  as  to  them.  The  appeal  of  tbe 
plaintiff  therefore  must  fall  unless  the  evi- 
dence In  the  case  shows  without  substantial 
conflict  that  the  debt  was  attached  as  al- 
leged. Tbe  appellant  to  sustain  his  conten- 
tion upon  this  point  relies  upon  two  items 
of  evidence :  First  The  return  of  the  sheriff 
above  quoted;  and,  second,  an  admission  of 
tbe  fact  by  the  defendant  under  circum- 
stances estopping  them  now  to  deny  It.  As 
to  the  first  Item,  it  will  be  observed  that 
the  notice  served  wltb  copy  of  the  writ  made 

Vl  no  mention  of  debt  or  indebtednesa  qwdf- 
icatly.  and  bad  no  application  to  Jbe  liid^}t- 
ednesa  of  the  defendant  unless  it  was  includ- 
ed In  the  more  general  term  "effects."  Tbe 
contention  of  tbe  plaintiff  la  that  tbe  statute, 
being  remedial,  ahonld  be  liberally  construed 
for  the  advanconent  of  the  remedy,  and  that 
a  notice  of  attachment  of  credits  and  effects 
should  be  held  a  sufflci^  garnishment  of  a 

\l  debt  Tbe  defendant  dtes  in  opposition  to 
this  view,  tbe  cases  In  which  It  lute  been 
beld  by  this  court  that  proceedings  by  at- 
tachment being  special  and  statatory,  tbe 
provisions  of  the  statnte  must  be  strlcUy 
followed  in  order  to  acquire  any  rights  there- 
under. Gow  T.  Marshall,  90  Oal.  667,  27  Pae. 
422,  and  cases  there  cited;  Budolph  t.  Saun- 
ders, 111  Cal.  238,  48  Pac.  619;  Beltalre  v. 
Bosenbeig,  129  Cal.  164,  61  Pac.  916.  In 
view  of  these  authorities,  it  cannot  be  doubt- 
ed that  the  established  mle  in  this  state  Is 
to  exact  a  strict  compliance  with  the  law. 
and  that  rule  was  applied  In  Gow  v.  Mar^ 
shall  to  a  ease  almost  exactly  ttie  countei-part 
of  this.  There  the  notice  of  attachment 

.  I  mentioned  only  credits,  and  It  was  held  upon 
a  critical  examination  of  the  various  sec- 
tions of  the  C!ode  relating  to  this  matter, 
and  npon  very  satisfactory  reasoning,  that 
the  attachment  created  no  liability  on  the 

_l  part  of  tbe  garnishee  for  a  debt  due  to  the 
defendant  in  the  attachment  suit  The  only 
difference  between  that  case  and  this  Is  that 
while  that  notice  of  attachment  mentioned 
credits  only,  tbe  notice  in  this  case  also 
contained  the  word  "effects."  But  this  dlf- 
feroice  would  seem  to  be  Immatulal  f6r 
both  Rood  (on  Oamlstament)  and  Bhlnn  (on 
Attadimeni)  agree  that  the  attachment  and 
gamlsbmrat  laws  make  a  fundamental  dif- 
ference between  cnstodians  of  the  debtoi^s 
property,  which  Inclndea  his  effects,  and 
bis  debtors.  Rood  on  CFamisbment  I'M; 
Shinn  on  Attachment,  |  600.  In  the  section 
last  dted  it  is  said:  *rrhe  liabUlty  of  a 
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person  to  be  charged  as  garnishee  on  tbe 
ground  that  be  has  property,  money,  or  chat- 
tels, credits,  and  effects  In  his  hands  or  under 
bis  control,  Is  distinct  from  bis  Jlabliitr  on 
the  ground  of  ind^itedness  to  the  principal 
defendant  and  when  process  la  issued  on  an 
affidavit  specifying  one  of  these  grounds  only 
tbe  garnishee  cannot  be  charged  with  liabil- 
ity on  the  other  ground."  Of  course,  these 
writers  were  referring  more. particularly  to 
the  proceedings  under  the  laws  of  other 
states,  regulating  what  Is  there  variously 
denominated  garnishment  process  or  trustee 
process,  bnt  those  proceedings,  thou£h  differ- 
ing in  detail  from  our  proceeding  by  attocb- 
ment,  are  so  far  analogous  as  to  make  the 
distinction  there  recognized  between  the  lia- 
bility of  a  debtor  and  of  a  custodian  of 
goods  or  effects,  a  safe  precedent  here.  We 
think  that  npon  this  view  of  the  matter. 
It  must  be  held  that  the  sheriff's  return,  so 
tax  from  proving  an  attachment  of  the  debt 
of  defendant  to  Mrs.  Qoodyear,  must  upon 
the  presumption  that  It  stated  the  truth, 
be  regarded  as  evidence,  and  very  persuasive 
evidence  that  the  debt  was  not  attached. 

As  to  the  admission  of  the  d^ndant  con- 
sisting of  a  pencil  entry  by  one  of  Its  book- 
keepers on  the  mari^  ei  the  Ooodyear  ac- 
count In  defendant's  ledger,  and  of  the  state- 
ment of  its  president  that  the  debt  was  at- 
tached as  an  excuse  fw  refusing  further 
paymento.  that  cwtalnly  was  evidence  tbot 
the  debt  had  been  attached;  bnt  It  was  not 
cfmclnslve  evidence.  It  may  bave  been  noth- 
ing more  than  tbe  exptessl<ut  of  an  erroneous 
(q)lnlon  as  to  tlie  ect  of  fbe  service  of  tbe 
notice  which  the  sheriff  says  be  served.  Aa 
to  the  argument  that  the  defendant  by  re- 
fusing further  payments  to  the  Ooodyears. 
npon  tbe  ground  that  tbe  debt  had  been  a^ 
tached,  and  thereby  securing  an  advantage 
to  Itself  at  ttidr  expense.  Is  now  estopped 
to  dmy  the  efficacy  of  tbe  nottoe,  It  may 
be  said  that  in  a  conceivable  ea«  these  fticto 
might  work  an  estoppel  in  Cavor  of  the  Oood- 
years; but  It  is  not  ai^parait  how  sndtt  es- 
toppel can  avail  tiUs  plaintiff  In  view  of  the 
facts  appearing  In  this  record.  A  great 
deal  of  the  argument  at  appelant  on  this 
branch  of  tbe  case  is  devoted  to  the  proposi- 
tion that  tbe  defendant  has  no  eoaeenk  in 
dlspntlng  the  vaUdlty  of  an  attachment  Hie 
regularity  Hi  which  has  at  all  times  been 
conceded  by  the  Ooodyears.  This  argoment 
^orea  tbe  fact  that  the  i}ef«idant  d«9iles 
any  Indebtedness  to  the  Ovodyears,  and  tiiat 
an  action  by  Ihem  ia  barred  by  the  statute 
at  limitations.  The  right  to  Interpose  tUs 
plea  is  a  volnable  rigbt  of  which  tbe  defend- 
ant cannot  be  deprived  the  admission  of 
a  third  party,  and  eqpedally  of  a  par^  whose 
Interest  Is  adverse.  If  Qie  debt  was  not 
attadied,  the  plea  of  tbe  atatnto  is  a  pw- 
fect  defense  to  tbe  action,  and  for  the  pur- 
pose of  that  defense  tbe  defendant  is  inter- 
ested and  deeply  concerned  in  contesting  the 
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iwne.  Tbe  Goody  ears,  on  the  other  hand, 
an  Intenated  In  having  It  eetabUihed  that 
llw  debt  was  attadied;  for  If  ao.  and  If,  as 
coDtended,  tbe  Bervlce  of  tbe  writ  ston;>ed 
tbB  nmnlng  of  the  statnte  In  favor  of  Qie 
plaintiff,  be  may  now  recover  the  debt,  and 
wbat  be  reoornv  will  Batlefy  pro  tanto  bit 
judgment  ae  against  0ie  Goodyears  to  ttielr 
manifest  advantage. 

Tbe  pbdntur  urges  stlU  another  objection 
to  the  rlgtat  of  defendant  to  qnestlon  the 
attachment  of  the  debt  It  Is  said  that  no 
objection  to  tbe  sberUTs  return  was  ever 
made  prior  to  the  motion  for  a  new  trial, 
and  eases  are  cited  In  wbicfa  It  bas  been  held 
that  a  garnishee  waives  all  ohjectlon*  to 
the  sheriff's  retnra  which  he  does  not  make 
when  he  appeare  and  other  cfts»  which  deny 
bis  right  to  loterpoee  technical  obJectlonB  to 
the  nM>de  of  service  of  the  writ  These  cases 
sre  not  In  point,  because  they  arose  under 
tbe  laws  regnlatlns  tmatee  process,  and 
gamiabee  process  lo  other  jurisdictions 
where  tbe  garnishee  Is  required  by  the  pro- 
t<ess  to  appear  in  the  action  and  answer  to 
tbe  court.  Under  our  attachment  law,  a  gar- 
nishee Is  not  required,  and  bas  no  right  to 
appear  in  tbe  action.  The  only  answer  he 
makes  Is  to  the  sheriff  at  the  time  of  the 
service  nt  the  writ,  and  that  relates  only 
to  the  proper^  actually  attached  which 
be  has  hi  his  possession  or  under  bis  con- 
trol He  has  nothing  to  do  with  the  return 
ot  the  writ,  unless  It  ^ould  be  false  in  some 
particular  which  would  subject  him  to  a 
liability  beyond  that  vrarranted  by  the  facts. 
In  this  case,  the  defendant  does  not  object 
to  tbe  rsftnm.  On  tbe  contrary.  It  reHes  on 
the  retnm  as  containing  a  true  statement  of 
wbat  tbe  ^rlff  Old.  1.  e.,  that  he  attached 
credits  and  effects,  but  did  not  attaeb  ttw 
debts.  Defendant's  real  objection  was  made 
in  ttie  only  manner  and  at  tbe  earliest  flme 
it  could  be  made.  Its  answer  to  the  original 
complaint  Is  not  In  the  transcript,  but  by 
the  amended  pleadings  tbe  Issue  as  to  the 
attachment  of  tbe  debt  is  distinctly  raised 
by  allegatioo  on  ooe  side  and  denial  on  the 
other.  And  at  the  trial  when  tbe  sheriff's 
return  of  the  writ  was  offered  in  evidence 
defendant  objected  that  it  was  brrslevant. 
It  la  said  that  tbls  was  not  the  proi>er  objec- 
tlfm;  that  tbe  real  objection  to  tbe  return, 
If  any.  was  that  It  was  incompetent  But 
this  Is  not  so.  Conceding  that  the  evidence 
may  have  been  tncompeteot  that  was  an 
objection  which  the  defendant  could  waive, 
as  it  dM  bf  fallhig  to  make  It  but  this 
waiver  made  the  objection  of  Irrelevancy  all 
Oe  more  pointed,  made  It  mean.  In  other 
words,  that  waiving  all  other  objections, 
this  return  has  no  tendency  to  prove  an 
attafdunent  of  the  debt  The  present  posi- 
tion of  the  defendant  as  to  this  matter  1» 
thereftm  tbe  same  position  It  has  maintained 
from  the  beginning,  and  It  follows  (roar 
wtaat  baa  been  said,  tbat  tba  port  of  Ibe  «v- 
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der  of  ttie  snperiw  court  from  wblcb  the 
plaintiff  bas  appealed,  most  be  affirmed. 

This  condnslon,  bowever,  does  not  dto- 
pose  of  all  tbe  qnestloiu  arising  upon  tbe 
plaintiff's  appeal,  for  the  defendant  contends 
(and  in  view  of  tbe  further  proceedings  In- 
volved tn  tbe  OTder  for  a  new  trial,  tbe  ques- 
tion cannot  be  left  open)  that  whether  the 
debt  of  d^endant  to  the  Qoodyean  was  or 
was  not  attached  In  August,  18M— tbat  even 
conceding  the  efficacy  of  tbe  attachment  In 
tbat  respect — the  order  granting  a  new  trial 
should  still  be  affirmed,  upon  tbe  more  radi- 
cal ground  tbat  this  ptalntlfPs  cause  of  ac- 
tion was  barred  by  the  same  lapse  of  time 
that  barred  an  action  by  the  Ooodyears 
themselves;  or.  In  other  words,  tbat  the 
running  of  tbe  statute  of  limitations  In  fa- 
vor of  a  debtor  Is  not  Interrupted  by  mak- 
ing him  a  garnishee.  This  Is  really  tbe  most 
Important  as  It  is  the  most  difficult  ques- 
tion In  the  case;  for  Its  determination,  in 
favor  of  respondentti,  would  seem  to  put  an 
end  to  the  present  controversy,  and  how- 
ever It  may  be  determined,  our  conclusion 
will  remain  a  precedent  of  vital  Importance 
for  future  cases.  The  plaintiff  claims  that 
this  question  (If,  since  tbe  adoption  of  the 
dvll  practice  act,  it  has  ever  been  a  ques- 
tion) was  set  at  rest  by  the  decision  of  de- 
partment two  of  this  court  In  Carter  v.  Los 
Angeles  National  Bank,  116  Cal.  374,  48  Pac. 
882.  Tbe  Code  provision  relied  on  Is  con- 
tained In  section  644  of  the  Code  of  Civil 
Procedure,  which  reads  as  follows:  "AU 
persons  having  In  their  possession  or'  under 
their  control  any  credits  or  other  personal 
property  belonging  to  the  defendant  or  ow- 
ing any  debts  to  the  defendant  at  the  time 
of  service  upon  them  of  a  copy  of  the  writ 
and  notice,  as  provided  in  the  lasf  two  sec- 
tions, ^all  be,  unless  such  property  he  de* 
Ilvered  up  or  transferred,  or  such  debts  be 
paid  to  tbe  sheriff,  liable  to  the  plaintiff  for 
the  amount  of  such  credits,  property,  or 
debts,  until  the  attachment  be  discharged, 
or  any  Judgment  recovered  by  him  be  satis- 
fled."  The  constructfon  which  the  plain- 
tiff contends  this  section  requires,  and  which 
he  says  this  court  has  adopted,  is  that  the 
liability  of  a  garnishee  to  the  defendant  In  an 
attachment  suit— eoch  as  It  Is  when  the  writ 
Is  served — Is  never  barred  as  to  the  plain- 
tiff In  tbe  attachment  If  this  be  so.  It  must 
be  conceded  that  it  puts  a  garnishee  at  a 
great  disadvantage  as  compared  with  other 
alleged  debtors,  and  this  without  any  fault 
or  complicity  on  bis  part  Though  die  al- 
leged claim  of  the  defendant  In  tbe  attach- 
ment may  be  barred  the  day  after  tfie  gar- 
nishment he  nevertheless  remains  liable  to 
an  action  by  the  gamlsher  on  tbe  same  dalm 
as  long  OS  he  holds  an  unsatisfied  Judgment 
against  the  defendant  in  the  attachment 
Ihls  Is  the  concluslvB  to  which  a  literal 
madlttg  of  the  statute  InevltaMy  leads,  uOt 
ft  admits  of  no  ^aflfieatlim  or  compnmilsa. 
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A  ccmdorios  so  fmught  with  injustice  to  In- 
nocent itartieB  may  well  Induce  a  doubt 
whether  the  language  of  the  statute  Is  to  be 
taken  literally;  and.  In  nmslderittg  whether 
it  will  bear  a  more  liberal  and  equitable 
construction,  we  And  nothing  In  Judge 
Temple'a  <q;>lnlon  In  OartO'  t.  Los  Aisles 
National  Bank,  rapra,  to  sustain  the  oi^iostte 
Tlew.  All  that  he  aaya  touching  this  mat- 
ter Is  contained  In  a  single  paragraph  at  the 
ckxw  of  the  opinion:  **Ab  to  the  statute 
of  limitations,  if  the  gamisbee  la  entitled  to 
the  plea  as  against  the  defendant  In  the 
attachment  suit,  he  can  plead  It  The  liabil- 
ity created  the  gamlshmaxt  Is  never  bar- 
red. Of  course,  the  gamidiee  can  plead 
any  defense  he  would  have  against  his 
creditor,  and  also  that  the  attaching  credltr 
or's  debt  has  been  satlrted,  or  that  he  tidi- 
ed to  recorer  Judgment,  or  that  it  had  been 
reversed  or  has  been  barred.  These  last 
defenses  might  also  have  been  made  by  the 
intervener.  But  the  liability  whidi  arises 
from  the  attachment  as  something  entirely 
distinct  from  these,  la  not  barted."  This 
language  was  used  In  deciding  a  case  in 
which  the  claim  of  the  attechment  debtor 
against  the  garnishee  was  not  barred  at 
the  commencement  of  the  action,  and  was 
an  Answer  to  the  contrition  of  an  interven- 
ing claimant  of  the  fund  in  the  hands  of  the 
garnishee  that  the  Uabilt^  created  by  the 
garnishment  was  barred;  This  being  the 
case,  it  was  quite  natural  for  the  court  to 
say  that  the  Uablllly  created  by  the  garnish- 
ment, as  something  distinct  from  the  origi- 
nal liability  of  the  garnishee,  is  never  barred. 

But  in  making  this  entirely  correct  state- 
ment, Id  response  to  the  claim  there  asserted 
by  the  intervener  (and  not  by  the  garnishee 
against  whom  an  action  by  his  creditor  was 
not  barred),  it  will  be  seen  that  the  court 
took  pains  to  add  the  qualification  that,  of 
course,  the  garnishee  could  plead  any  defense 
against  the  garnisher  that  could  be  pleaded 
against  bis  creditor.  So  far  from  sustaining 
the  position  of  plaintiff,  this  decision  is  dls* 
tlnctly  adverse.  The  cases  dted  by  plaintiff 
from  other  JurisdlctlonB  afford  us  no  aid  In 
construing  our  statute.  Generally  they  sus- 
tain the  stat^ent  In  Drake  on  Attachment 
(section  672)  to  the  ^ect  that  In  his  action 
against  the  garnishee  the  gamlsher  can  claim 
nothing  which  the  original  creditor  could  not 
claim  If  suing  In  his  own  behalf;  and  upon  , 
this  principle  it  would  seem  to  follow  that 
the  plea  of  the  statute  might  be  interposed 
against  the  garnish^  whenever  It  could  be 
interposed  ^Inst  the  wlginal  creditor.  In 
none  of  the  cases  to  which  we  have  been 
cited  do  we  find  anything  In  conflict  with  this 
view.  Of  course,  in  those  Jurisdictions  where 
service  of  trustee  or  garnishee  process  baa 
the  effect  of  making  the  trustee  or  garnishee 
a  party  to  the  action  the  stetute  ceases  to  run 
in  his  favor  after  service,  because  the  claim 
against  him  la  then  In  salt  In  this  dearth 
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of  authority  upon  the  particular  point  In 
controversy  we  have  left  for  consideration 
only  the  language  of  the  statote  (section  544^ 
Code  Civ.  Proa.)  as  alfected  by  cognate  pro- 
vUona  the  Codes.  We  think,  in  view  of 
the  genwai  provisions  of  the  statute  of  limlto- 
ttona  (Code  Civ.  Proc  S  812  et  seq.),  and  of 
ite  conceded  policy*  the  L^islatore  could  not 
have  intended  to  exdnds  from  its  equal  bene- 
fit  ev^  ptfson  who  happens  to  be  made  a 
gamtiOiee  In  an  action  between  otiwr  parties, 
and  that  the  section  in  question  was  Intended 
to  apply  to  those  cases  only  In  which  the 
garnishee  admlte  his  IndAtedness  to  the  dfr 
Cendant  in  the  attadiment  w  admlte  his  pos- 
session or  control  of  spedfle  pn^erly  of  tbe 
d^mdant  In  such  case  he  can  dlsdiargs 
his  admitted  obllgatiou  b^  paying  the  d^ 
to  tlie  Ouxttt  ac  delivering  possession  of  the 
defendant's  propwty.  Ttiis  It  is  not  imly  his 
privilege  but  his  duty  to  do,  but  if  he  chooses 
to  retain  poaseesion  of  the  defmdantfs  prop- 
ertjt  or  to  wltlihrtdd  payment  of  a  sum  admit- 
ted to  be  due,  ha  therein  makes  himself 
by  hia  own  act  tlie  trustee  of  a  fund  <nr  of 
spedfle  pn^>arty  in  custodia  legia,  and  Id  that 
c3iaracteT  llabAe  to  account  to  the  party  en- 
titled whenever  called  upon.  Ttie  language 
of  ttko  section,  no  less  than  the  reascm  f w 
making  the  distinction,  lends  nqiport  to  this 
view ;  for,  according  to  Ito  terms,  Hie  omtin^ 
ned  liability  of  the  garnishee  is  made  a  cm- 
sequrace  of  his  failure  to  pay  bis  ddit  or 
deliver  the  defendants  property.  But  the 
alternative  of  accepting  such  liability  or  de- 
livering property  or  making  payment  la  not 
open  to  a  gamisbee  who  denies  any  indebt^ 
edness  or  disputes  the  defendant's  title  to  any 
property  in  bis  possessicm  or  control,  and 
when  he  takes  that  position  In  response  to  the 
writ  and  notice — as  the  defendant  In  this 
action  did— his  right  to  invoke  the  protection 
of  the  limitations  act  would  seem  to  stand 
on  the  same  plane  with  that  of  any  other 
alleged  debtor,  and  such  is  our  opinion.  Aa 
an  alternative  position  to  tbe  claim  that  the 
liability  of  the  garnishee  Is  never  barred, 
the  plaintiff  argues  that  by  the  garnishment 
a  new  stetot(M>y  liability  Is  created,  upon 
which  an  action  may  be  commenced  at  any 
time  within  three  years  afto*  it  accrues. 
Code  Civ.  Prott  S  388.  But  this  position  can- 
not be  sustained.  A  c<mtract  liability  Is  not 
changed  or  converted  by  garnishment  into 
another  sort  of  IlabiUty.  Its  sole  ^ect  is 
to  work  a  contingent  transfer  of  the  alleged 
Indebtednem  from  the  creditor  to  the  garnish- 
er  without  any  diange  in  the  nature  of  tlie 
llabUlty. 

Our  conclusion  upon  the  whole  matter  Is 
that  whether  or  not  the  writ  and  notice 
served  on  defendant  in  tbe  suit  of  Clyne  v. 
Ooodyear  effected  a  garnishment  of  ite  Indebt- 
edness to  them,  or  either  of  them,  the  stetute 
which  had  begun  to  run  In  their  favor  contin- 
ued to  run.  and  that  the  right  to  maintain 
this  actltui  was  barred  before  tbe  original 
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complaint  wu  filed.  The  only  IncoDTenience 
that  eonld  nault  from  this  constmcttOD  «( 
tbe  statntt  !■  thto:  It  might  bappoi,  and  In 
many  caaes  no  donbt  would  happen,  that  a 
Judgment  In  f  aror  of  an  attaching  creditor 
conld  not  be  obtained  nntU  Bttet  tbe  statute 
had  barred  an  action  against  tb»  gamidiee; 
and  If  the  right  of  the  attaching  creditor  to 
toe  the  garnishee  does  not  accrue  until  be 
gets  a  Judgment  against  the  defendant  in  the 
attadiment  suit  he  would  be  dqirlved  of  nil 
benefit  of  the  statutory  remedy  onless  the 
latter  cboae  to  commence  an  action  for  hla 
bmeflt  Tbe  point  does  not  call  for  decision 
in  this  oase^  but  in  answw  to  tbls  argument 
against  our  construction  of  section  644,  it 
may  be  said  that  there  ai^>ears  to  be  no  rory 
weighty  reaetm  for  bokUi«  that  the  gamlah» 
might  not  ccMumence  an  action  against  the 
garnishee  for  tbe  protection  of  his  contingent 
interest  in  tbe  debt  or  property  attached* 
before  he  obtains  a  Judgment  It  Is  certain 
that  after  garnishment  tbe  claim  of  the  orig- 
inal creditor  against  the  garnishee  Itself  be- 
comes contingent,  and  yet  we  bare  held  tiiat 
blB  right  of  action  Is  not  suspended.  Gluger- 
movlch  V.  Zloovlch,  IIS  GaL  64,  4D  Pac.  174. 
If  bis  creditor  may  ane  upon  a  contingent 
llabllltT  we  see  no  reason  for  holding  that 
the  gamisbee  could  object  to  a  suit  by  the 
gamlsher  upon  the  same  sort  of  liability 
upon  the  same  obligation.  The  right  being 
the  same  tbe  remedy  should  be  the  same; 
and  the  right  being  admitted,  tbe  general 
provisions  of  tbe  Code  should  be  sufficient  to 
provide  a  remedy.  In  any  action  by  the  gar- 
nisber  against  the  garnishee  before  Judgment 
In  the  attachment  suit  the  creditor  would, 
ot  coarse,  be  a  necessary  party,  and  the  Judg- 
ment would  afford  the  'garnishee  complete 
protection.  GlugermoTlcb  t.  Zlcovtcb,  supra. 
Upon  tbls  view  of  the  law  the  statutory 
remedy  Is  fully  preserved  without  any  Im- 
pairm^t  of  the  right  of  garnishees,  and  a 
view  which  gives  full  effect  to  the  remedy  at 
the  same  time  that  It  preserves  the  rights  of 
all  parties  should  commend  Itself  to  the  fa- 
vorable c(mslderatl<m  of  tbe  courts.  But,  not- 
withstanding our  conclusion,  that  upon  any 
view  of  the  facts  as  disclosed  by  the  record 
before  us  the  action  was  barred,  we  cannot 
on  this  appeal,  or  on  tbe  defendant's  appeal, 
remand  the  cause  with  directions  to  the 
Buperior  court  to  enter  a  Judgment  for  the 
defendant.  All  we  can  deal  with  is  tbe  order 
granting  In  part  and  denying  In  part,  the 
motion  for  a  new  trial. 

It  seems  unnecessary,  howerw,  In  view 
of  the  points  decided,  to  ^ter  upon  any 
detailed  discussion  of  the  questions  presented 
by  tbe  defendant's  appeal.  This  involves 
a  construction  of  the  original  and  substituted 
authorizations  to  def»idant  to  sell  the  land, 
and  the  amount  and  character  of  Its  Indeb^  ; 
edness  or  liability  to  the  Ooodyeaia  upon 
the  completion  of  the  sale,  and  the  credits 
to  vbicb  it  was  entitled  fw  paymonta  ta 


and  on  account  at  Mrs.  Gtoodyear.  Tbe  sec- 
tmd  agreonent,  dated  June  7,  UM,  by  ita 
repress  tenu^  snpexsedes  the  former  agree- 
meat  under  which  the  defendant  bad  In- 
curred all  tlw  it«BB  Qt  tsxpeoMB  diarged  In 
Ito  accounts  iqi  to  that  date,  and  we  con- 
■true  tbe  words  "all  crop  returns  now  In 
hand"  to  mean  the  balance  of  rents  thoreto- 
fwe  collected  1v  defendant  ont  and  above 
Its  ezpmdltares  to  that  date.  This  balance 
and  any  further  collections,  for  the  year 
IfiSB,  were  to  belong  to  defendant  as  part 
of  any  aorpltn  of  proceeds  of  sale  of  the 
land  over  and  above  the  sum  necessary  to 
pay  off  tbe  existing  Incumbrances  on  the 
land  (including  the  interest  necessarily  ac- 
cruing during  tbe  reasonable  time  required 
for  efEectlng  the  sale,  which  tbe  inrties  must 
bave  taken  Into  consldaratlon  in  makli«  tiielr 
agreement),  and  tbe  $12,000  to  be  paid  to 
Mrs.  Goodyear.  Upon  this  construction  no 
^pense  Incurred  1^  d^endant,  am  any  pay- 
ment to  or  on  account  of  Mrs.  Goodyear 
prior  to  tbe  second  agreement,  can  be  charged 
as  a  credit  against  Its  Indebtedness  arising 
upon  tbe  subsequent  sale  ot  tbe  land.  We 
bold,  farther,  Oat  when,  in  porsnanee  of  the 
auttawlsatlon  of  June  7th,  defendant  pro- 
cured a  conv^rance  at  tbe  land  from  Urs. 
Goodyear  to  Its  own  dolt  it  became  bound 
by  an  implied  agreement  to  pay  off  tbe  In- 
cumbrances with  accrued  Interest,  and  to  pay 
Mis.  Goodyear  912,000,  nnleia  by  valid  sub- 
seQumt  agreement  she  bad  consented  to  make 
her  clabn  for  that  sum  dependent  iqxtn  tbe 
anwunt  actually  collected  Iqr  defendant  upon 
tbe  securities  accepted  lo^  It  In  part  payment 
of  tbe  purchase  price  There  Is  no  finding, 
and  we  tbink  no  suffldoit  allegatlai  In  the 
ausww,  that  she  craiaented  to  any  such  modl- 
flcatiim  ct  the  written  authorisation.  What 
has  been  said  covers  every  substantial  point 
made  by  defendant  in  suj^Hirt  of  Its  appeal, 
except  the  claim  that  according  to  the  evi- 
dence, It  should  have  received  credit  for  one 
w  two  paymmts  on  account  of  Mrs.  Good- 
year which  the  court  disallowed.  We  think 
that  on  the  nncontradlcted  evidence  the  court 
should  bave  allowed  an  Item  of  $220  paid 
Montgomery  and  1171.14  taxes.  There  are, 
perhaps,  some  other  small  Items  which  should 
bave  been  allowed,  and  for  this  error,  af- 
fecting as  It  does  the  amount  of  the  Judg- 
ment, we  think  that  part  of  the  wder  deny- 
ing a  new  trial  should  be  reversed. 

It  Is  ordered  that  so  much  of  tbe  order 
appealed  from  as  gruits  a  new  trial  be 
affirmed,  and  so  much  thereof  as  denies  a 
new  trial  of  other  Issues  be  reversed. 

We  concur :  McFARLAND^  J ;  HBN- 
SHAW.  J.;  LORXGAN,  J. 

SHAW.  J.  I  concur  in  tiie  Judgmoit  and 
In  all  of  the  (pinion  of  tbe  Chief  Justice, 
except  the  part  thereof  to  the  effect  that 
where  a  garnishee,  In  his  answer  to  tbe 
sheriff,  admlto  tiiat  be  Is  Indebted  to  the 
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dtfBDdant,  file  mrvln  at  the  garntibee  pro- 
COM  in  iodi  cases  intmnpta  tbe  mnnlns 
of  tbe  statute  ef  llmitatloiis  on  tbe  debt, 
and.  In  fact,  prevents  Its  again  numlnc 
nntil  the  attachment  la  discharged  or  the 
plaintiffs'  debt  paid.  Tbe  prorlaion  of  sec- 
tion 644,  Code  ClT.  Proc.,  which  Is  said 
to  baTe  this  effect,  applies  alike  to  cases 
where  the  garnishee  owes  a  debt  to  tiie  de- 
fendant and  to  thoae  where  he  baa  in  his 
possession  pereonal  property  belonglDg  to 
tbe  defendant  Where  the  garnishee  has 
property  which  be  admits  be  bolda  aa  cu» 
todlan  of  the  d^oidant,  the  statnte  of  Uml- 
tatlott  does  not  mn,  and  cannot  begin  to 
run,  BO  Ifmg  aa  he  admits  that  be  holds 
as  snch  custodian,  nor  tm'tll.  In  some  manner, 
be  asserts  a  dalm  thereto  adTerse  to  tbe 
defratdant  Tbe  admlB8l<Hi  In  the  answsf  to 
tbe  sheriff  In  ench  cases,  therefore^  would 
of  Itself  be  eridence  that  tbe  statnte  had 
not  begun  to  run.  But  wba«  a  matured 
debt  exists  at  tbe  time  of  the  service  of 
the  garnishee  process,  the  statute  of  limlta- 
tionB  has  already  begun  to  ran  against  It, 
and  an  admission  that  the  debt  stiU  eslBtB 
does  not,  ordinarily,  stop,  or  Interrupt,  the 
nmnlng  of  tbe  st&tnt&  There  are  strong 
grounds  for  holding  that  section  644  was 
not  Intended  to  give  any  greater  effect  In 
this  respect  to  an  admission  cmtalned  in 
an  answer  to  tbe  sheriff  on  garnishee  pro- 
cess, than  In  ordinary  cases,  and  that  tbe 
full  meaning  of  that  sectiwii,  so  far  as  this 
point  Is  concMned,  Is  Hmt,  after  the  swlce 
of  gamlshee  process  upon  a  third  person, 
tbe  garnishee,  If  he  Ice^  the  property.  Or 
does  not  pay  tbe  debt  to  the  sheriff,  shall 
thereafter  be  liable  to  tbe  attachment  plain- 
tiff, in  the  same  manner,  and  to  tbe  same 
extent  that  he  was  theretofore  liable  to  tbe 
defendant  but  no  farther,  and  that  this 
transfer  of  liability  continues,  subject  to  Its 
original  llmltatlnis  and  qualiflcatlonB,  nntil 
the  attachment  is  discharged  or  any  Judgment 
in  the  main  action  In  favor  of  the  plaintiff 
satisfied,  in  which  case  tbe  liability  to  tbe 
attachment  plaintiff  ceases,  and  tbe  liability 
to  the  defendant  continues,  If  not  then 
barred. 

As  this  question  is  not  Involved  In  the 
case,  I  do  not  think  any  oplnlmi  should 
he  expressed  concerning  It 

We  concur  in  tbe  forgoing:   VAN  DTKB, 
J.;  ANGBLLOTTI.  X 


PBOPLB  T.  SALMON.  (Or.  No.  1,220.) 
(Supreme  Court  of  California.   Dec  6,  1905b) 

LEWDNESS  — ADTJLTEBT—NoTOBIOUB  COHABI- 
TATION. 

Where  defendant,  a  married  man,  lived  in 
adultery  with  bis  brother's  wife,  bat  under  such 
circumstances  that  the  community  in  which  Im 
lived  twlleved  that  they  were  married  and  their 
adulterous  rdation  was  Icept  secret,  he  was  not 
^llt;  of  living  in  open  and  notorious  adultery, 
in  Tlolation  tifSt  1S71-7S;     SSI,  e.  278,  |  ^ 
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providing  that.  It  two  persons,  each  being  mar- 
ried to  another,  lire  together  In  a  state  oi  opttk 
and  notorious  cohabitatimi  and  adoltvy.  each 
k  guilty  of  a  felony. 

[Bd.  Noter— For  eases  fai  pdnt,  sse  voL  8S, 
Cent  Dig,  Lewdnesa,  18.] 

In  Banlc  Appeal  from  Saperior  Court  Los 
Angeles  Conn^;  B.  N.  Smith.  Judge. 

A.  B.  C.  Salmon  was  convicted  of  living  in 
a  state  of  notorious  cohabitation  and  adul- 
tery with  one  Daisy  L  Salmon,  and  be  ap- 
peals. Beversed. 

W.  R.  Leeds  and  Davis,  Bush  &  Willis. 
Cor  ^nnllant  U.  &  Webb,  Atty.  Go.,  and 
U  B.  Wll0on»  for  the  People. 

HCNSHAW,  X  The  information  Jointly 
chained  A.  BL  Salmon  and  Daisy  L  Sal- 
mon with  the  crtme  of  living  toghther  "in 
a  state  of  <^n  and  notorious  cohabitation 
and  adultery,"  each  at  the  time  being  mar- 
ried to  a  designated  person  other  than  tbe 
codefendant  The  defendant  was  convicted, 
and  appeals  from  the  Judgment  and  from  the 
<»^r  denying  his  motion  for  a  new  trial. 
Tbe  evidence  may  be  taken  as  eetabllshlng 
that  tbe  defendant  Salmon  was,  as  charged, 
a  married  man,  and  that  Daisy  I.  Sahnoa 
was  not  his  wife,  but  was  the  wife  <of  an- 
other man;  that  the  defendants  came  from 
New  Jeraey  to  the  city  of  Los  Angeles,  where 
they  were  not  known,  and  rented  a  room  in 
a  lodging  house  on  South  Olive  street  In  that 
city,  where  they  lived  together  as  husband 
and  wife  under  tbe  name  of  Salmon.  Tbe 
conduct  of  the  Salmons  while  there  Is  told 
in  tbe  evidence  of  Mrs.  Hall,  who  conducted 
the  lodging  house.  She  says:  "I  never  knew 
that  there  was  anything  wrong  between  the 
defendant  A  B.  C.  Salmon,  and  Mrs.  Daisy 
I.  Snlnion  while  they  were  at  my  place. 
They  never  lived  at  my  place  in  open  and 
notorious  adultery,  not  that  I  knew  anything 
about  They  never  lived  In  my  place  In  a 
notorious  state  of  any  kind.  They  were  very 
quiet  They  were  QuIet  peaceable,  gentle- 
manly and  ladylike.  iJoboAj  was  shocked 
by  their  'being  at  my  place  that  I  know  of. 
Nobody  took  any  exception  to  their  being 
there.  If  I  or  my  sister  had  known  there 
was  any  such  thing  as  an  adultery  charge 
against  them,  or  that  they  were  guilty  of 
living  in  an  adulterous  relation,  we  would 
not  have  permitted  them  to  have  stayed 
there." 

The  question  thus  presented  Is  whether 
the  charge  In  the  Information,  wlilch  em- 
bodied the  offense  of  tbe  law,  Is  eatabllsbed 
by  this  testimony.  The  statute  upon  tbe 
sut^ect  Is  entitled  "An  act  to  punish  adul- 
tery,* and  provides,  Ih  section  2,  that:  "If 
two  persons,  each  being  married  to  another, 
live  together  in  a  state  of  open  and  notorious 
cohabitation  and  adultery,  each  Is  guilty  of 
a  felony."  St  1871-72,  p.  881.  t  276.  It 
will  be  noted  that  this  statute  does  not 
punish  secret  adultery,  which,  from  the  mor> 
Al  aspect  aloDSk  li  aa  grave  an  offsnee  tm 
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known  adultery.  Tbe  object  of  tbe  law,  as 
pointed  ont  by  tbe  decisions  of  all  of  tbe 
states  where  like  atatntei  are  fcraiKl,  Is  to. 
prohibit  tbe  public  eicandal  and  disgrace  of 
tbe  living  togetber  of  persons  of  opposite 
sexes  aotdrlooaly  In  ilUcH  intimacy,  which 
oatrages  public  decency,  and  bas  a  demoral- 
lilng  and  debasing  influence  upon  society. 
It  Is  designed,  as  the  Supreme  Court  of 
Iowa  phrasra  It,  *^o  prevent  evU  and  In- 
decent examples,  tending  to  corrupt  the  pub- 
lic morals."  State  t.  Marvin,  12  Iowa,  499; 
SeariB  T.  People,  18  111.  SOT;  State  v.  Crowner, 
56  Mo.  147.  In  this  state  tbe  distinction  Is 
drawn  In  People  t.  Gates,  46  Oal.  53,  where 
tbe  conviction  was  for  the  same  ofTense,  and 
this  court  reversed  tbe  case,  saying  that, 
while  the  evidence  tended  to  show  that  tbe 
defendant  committed  adultery  with  tbe  wo- 
man named  in  the  Indictment,  there  was  not 
the  slightest  proof  of  a  living  with  her  in 
a  state  of  notorious  adultery.  "The  offense 
consists  in  living  In  a  state  of  open  and  no< 
toriom  cohabitation  and  adultery.  The  noto- 
riety Is  OS  material  in  making  out  the  oOtense 
as  Is  tbe  fact  of  adultery  committed."  So 
It  Is  tbe  publicity  of  the  oflfense,  the  demoral* 
izlng  and  debasing  influence  of  tbe  example 
that  the  law  designs  to  prevent  State 
Marvin.  12  Iowa,  506;  State  v.  Johnson,  69 
Ind.  87.  Adultery  Is,  as  is  well  understood, 
sexual  interconrse  of  one  spouse  with  any 
one  otlier  than  tbe  other  spouse.  In  this  case 
tbe  evidence  may  be  taken  as  establishing  that 
the  defendant  committed  adultery,  since  it 
was  shown  that  in  all  respects  he  occupied 
to  Daisy  Sahnon  tbe  relationship  of  husband. 
But  during  all  the  time  that  they  so  lived  in 
tbe  boose  of  Mrs.  Hall,  no  one  In  the  com- 
munity ever  even  suspected  that  defendant's 
intercourse  was  adulterous.  >'otorlety  Is  tbe 
state  or  character  of  being  well  known,  uru- 
ally  (and  always  when  applied  to  crime)  In 
an  unfavorable  sense.  It  is  often  found 
with  words  of  similar  Import,  such  as  "open" 
and  "flagrant"  Can  It  be  said  that  a  person, 
whose  adulterous  relationship  Is  not  only  not 
known,  but  not  even  suspected.  Is  guilty  of 
tbe  offen  aiid  notorious  adultery  made  pun- 
ishable by  our  law?  It  certainly  cannot 
Having  r^ard  to  the  vMy  design  of  tbe  law, 
which  Is  to  prevent  an  affront  to  society  by 
such  notorious  practice,  having  regard  to 
tbe  uniform  d«d«Ions  of  the  law,  that  where 
tbe  adulterous  relationship  Is  kept  secret 
even  If  it  be  continuous,  the  crime  is  not 
made  out,  it  must  be  answered  that  the  evi- 
dence foils  to  establlsb  tbe  essential  of  noto- 
riety, without  which  this  particular  offense 
is  not  proved.  Tbe  two  kinds  of  cases  most 
commonly  found  In  charges  of  this  kind  are 
wben  John  Doe  and  Jane  Roe,  known  in  the 
community  not  to  be  husband  and  wife,  main- 
tain an  open,  flagrant  and  notorious  sexual 
relationship  without  pretense  of  marriage  or 
do  tbe  same  thing  under  pretense  of  mar- 
riage, where  tbe  cranmuulty  knows  the  facts, 
and  Imowa  tborefivre  that  tbe  preteose  U 


false.  In  both  of  these  cases  there  Is  the 
same  affront  to  social  decency  and  to  the- 
marital  relation  which  Is  the  basis  of  it  In 
this  case,  however,  no  such  affront  was  put 
upon  society.  The  couple  were  by  all  sup- 
posed to  be  married,  and  comported  them- 
selves with  all  tbe  respect  due  to  the  mar- 
rli^  relation  and  to  society.  The  moral 
delinquency  may  have  been  the  same,  but 
their  conduct  did  not  constitute  a  violation 
of  tbe  penal  laws  of  the  state. 

Tbe  Judgment  and  order  appealed  from  are 
rereraed. 

We  concur:  BEATTT,  C.  J.;  ANGELrX)T- 
TI.  J.;  VAN  DYKE,  J,;  McFARLAND»  J.; 
LOBIQAN,  J. 


PEOPLE  V.  COOK.  (Cr.  1,227.) 

(Supreme  Court  of  C^lfomla,  Dec.  14.  1900. 
On  Rehearing,  Jan.  12,  1906.) 

1  Obixinal  Law — Coiroucr  or  Tbiai. — Bvi- 
DEncs  iw  Chief — Proof  of  Monvx. 
The  fact  that  tbe  prosecution  has  establish- 
ed a  prima  facie  case  of  murder  does  not  pre- 
clude It  from  going  on  to  prove  motive  In  Its 
case  in  chief. 

[Ed.  Note. — ^For  cases  In  point  see  voL  14» 
Gent.  Dig.  Crlmhial  Law,  ft  160&-1614.] 

2.  Baux — HJvTMwai — DiSTnror  Oaiuxs. 

While  the  prosecotioD  may  oot  Introduce 
evidence  of  distinct  olfenMS  for  tbe  pUrpow 
of  showing  defendant's  bad  diaracter,  ret  evl- 
dttiee  which  Is  relevant  to  auy  material  fact 
cannot  be  excluded  because  it  may  prejudice 
defendant  by  proving  him  guilty  of  dtetinct 
crimes;  but.  In  i»der  to  render  such  evidence 
sdmisrible,  It  ranst  have  a  direct  tetadency  to 
prove  tbe  motive  or  Intent  or  some  other  ma- 
terial fact 

[EA.  Note. — For  cases  In  point,  see  voL  14, 
Gent  Dig.  Criminal  l«w.  «|  880-834;  toL  26, 
Cent  Dig.  Homidde.  M  872.  873.] 

8.  SAW! — Que  snow  ros  Coubt. 

Whether  evidence  of  a  distinct  crime  Is 
relevant  to  any  issue  In  a  criminal  ease  is  a 
question  for  tbe  court 

[Ed.  Note. — For  cases  in  point  see  voL  14. 
Gent  Dig.  Criminal  Law,  |  1701.] 

4  HoinCIDB — EVIOBNCB. 

In  homicide,  evidence  of  criminal  relations 
between  defendant  and  bis  chtughter  was  admis- 
sible, when  connected  with  proof  that  defend- 
ant was  extremely  jealous  of  attentions  paid 
by  any  one  to  his  daughter,  and  that  deceased 
had  been  payii^  such  attentions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 

8ent  Dig.  Criminal  Law.tl  8S&-832;  vol.  26, 
ent  Dig.  Homidde,  H  826-828.] 

5.  CanuiTAL  Law — Rxckption  or  Evmivoi — 
Motions  to  Stbzkx. 

Where  an  offer  of  evidence  of  distinct 
crimes  is  connected  with  an  offer  of  other  proof 
which  makes  the  distinct  crimes  rdevant  the 
failure  to  make  good  the  offer  of  connected  proof 
does  not  render  the  ruling  admitting  the  evi- 
dence erroneous,  in  the  abseiK»  of  a  motion  to 
strike 

6.  WmmSEB  —  iMFBAOBlCanr  —  OOITTBAUO- 
TOBT  ^ATKIURTS. 

Under  Code  Civ.  Proc  H  2049,  206%  pro- 
viding that  a  party  producing  a  witness  may 
contradict  him,  and  may  show  that  he  has 
mads  iaoonsistent  Matements,  the  proseontioa 
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mar  qusstion  a  wltnesa  called  by  It  who  deni«i 
TOT  fact  which  be  U  called  to  prore  as 
to  prevfoua  oimtradlctory  atlateme&ti  made  hj 
the  wltaesa. 

[Ed.  Note. — For  cases  In  oolnt  see  toL  BOl 
Cent  Dig.  Witnesses.  H  1267-1273.] 

7.  HOUIdDE — DnOENCB— ABHS  or  DiOEASKD. 

In  bomldde,  where  there  Is  evIdetM»  that 
deceased  had  threatened  to  kill  defendant,  testi- 
mony that  deceased,  on  the  dny  of  the  homicide 
and  only  a  few  hours  before  the  killing,  was 
armed  with  a  large  knife,  In  addition  to  a  rifle, 
was  admlssihle  to  snpport  the  issue  of  self- 
defense. 

[Ed.  Note. — For  cases  In  point,  ass  ToL  26, 
Cent.   Dig.  Homicide,  |  416.] 

8.  Same — ^LrrrEBS  of  DrFENDAirr. 

In  homicide,  where  the  existence  of  Il- 
licit relations  between  defendant  and  his 
daufthter,  to  whom  deceased  was  paying  at- 
tention, was  soaght  to  be  establisheiil  as  a 
motive  for  the  crime,  letters  indicating  the 
existence  of  such  Illicit  relations,  directed  to 
defendant's  daughter  and  delivned  by  defend- 
ant while  in  jail  to  messengers  and  intercepted 
by  the  sheriff,  were  admissible,  regardless  of 
the  auflScieacy  of  the  evidence  of  handwriting. 

9.  SaUE — IW8TBUCTI0NS — EXTBINSIC  CBIMEa 

In  homicide,  where  the  prosecution  intro- 
duced evidence  showing  the  existence  of  illicit 
relations  between  defendant  and  his  daughter, 
to  whom  deceased  was  paying  attention,  in  or- 
der to  show  a  motive  for  the  crime,  a  requested 
charge  that,  although  such  relations  existed 
between  defendant  and  his  daughter,  defendant 
would  not  thereby  be  deivived  of  the  right  of 
self-defense,  nor  the  right  of  Indalgence  the  law 
allows  for  a  hilling  in  sudden  quarrel  or  in  the 
heat  of  passion,  and  that  whether  or  not  de- 
fendant had  at  some  previous  time  committed 
another  crime  different  from  that  for  which  he 
was  being  tried  could  not  be  considered  as  a 
reason  fw  convicting  him  of  the  crime  charged, 
should  have  been  given,  notwithstanding  the  giv- 
ing of  a  brief  general  charge  on  the  same  sub- 
ject. 

10.  Cbxioso.  Law — Tbial — Reqitotb  roa  Iir- 

STBUCTTONB. 

A  rule  of  court  requiring  requested  Instruo 
tions  in  civil  cases  to  be  presented  before  the 
eonelnsim  of  the  argnment  does  not  justify  a 
refusal  to  consider  requested  Instructions  pre- 
sented in  a  criminal  case  after  argument  and 
after  other  instructions  had  been  read. 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Cent.  Dig.  Criminal  Law.  fi  SOOS.] 

11.  Samb— Abgumbnts  ov  Counsel— Dxpab- 
Tuaa  FBOH  Facts. 

In  homicide,  the  theory  of  the  prosecution 
was  that  deceased  was  paying  attentions  to  a 
daughter  of  defendant  with  whom  defendant 
was  carrying  on  tocestuous  intercourse,  and 
that  drieudant  killed  deceased  from  motives  of 
jealousy.  Defendant's  counsel  stated  in  sup- 
port of  defendant's  character  that  he  had  prose- 
cuted a  certain  man  for  raping  a  certain  girl, 
whereas  there  was  no  evidence  on  which  to 
base  his  argument.  Hie  district  attorney  in 
reply  argued  to  the  jury  that  the  man  whom 
defendant  had  prosecuted  was  engaged  to  be 
married  to  defendant's  daughter,  and  that  de- 
fendant possibly  wanted  to  get  him  out  of  the 
way,  and  therdore  instituted  ttie  proaecutton. 
This  argument  was  also  not  based  on  any  evi- 
dence hi  the  case.  Held,  that  the  argument  of 
the  district  attorney  was  improper,  and  was 
not  excused  by  the  remarks  of  defendant's  coun- 
sel which  brought  It  forth. 

[Ed.  Note. — For  cases  in  point,  see  voL  14i 
Cent.  Dig.  Criminal  Law,  §  1681.] 

McFarland,  J.,  dissenting  in  part.  Shaw  and 
Angellottl.  JJ^  dlisenHng. 


On  Bahearlttf . 

12.  Sauk  — ItrsrauonoiTS— BmnuK  or  B» 
.  QUESTS  —  BumomroT  or  Givbw  Xnnoo- 

Tioira. 

It  is  not  error  to  rafoae  tnatmctionB  to- 
goestsd  by  accused,  where  Um  points  to  which 
uuff  are  directed  are  folly  cowed  bf  other 
instructions  given  at  his  request 

In  Bank.  Appeal  from  Superior  Coort. 
Mendocino  Coonty;  J.  Q.  White,  Judge. 

L.  B.  Cook  was  co&Ticted  of  murder*  and 
appeals.  Reversed. 

Charles  F.  Craig  and  J.  W.  Preston,  for 
appellant  U.  8.  Webb,  Atty.  Q&l,  and  J. 
O.  Dal7,  Deputy  Atty,  Gea.,  tor  tiw  People. 

BEATTY,  C.  J.  The  defendant  was  con- 
victed of  murder  of  the  Qrst  degree  and  sen- 
tenced to  be  hanged.  He  appeals  from  the 
Judgment  and  from  an  order  denying  bis 
motion  for  a  new  trial.  The  Attorney  Gen- 
eral objects  to  any  consideration  of  the  ap- 
peal from  the  order,  upon  the  ground  that 
It  does  not  appear  from  the  bill  of  excep- 
tions that  a  motion  for  a  new  trial  was  made, 
or  that  It  was  denied,  or  that  the  order,  if 
made,  was  excited  to.  This  Is  all  true, 
hut  It  Is  also  true  that  the  clerk's  minutes  of 
the  proceedings  upon  the  arraignment  of  the 
defendant  for  Judgment  show  that  he  then 
moTCd  for  a  new  trtalf  that  bis  motion  was 
overruled,  and  tliat  he  reserred  an  exception 
to  the  order.  The  minutes  of  the  court  do 
not  sbow  the  partlcnlai  grounds  (tf  the  mo- 
tion, but  In  other  respects  the  case  is  the 
same  as  in  People  t.  Ward,  14B  CaL  786, 
79  Pac.  486,  where  tbls  p(dnt  was  somewhat 
eonsldered,  tiiough  not  decided.  It  is  unnec- 
essary, however,  to  dwell  upmi  this  feature 
of  the  case,  for  the  appeal  from  the  Judgmrat 
presmts  every  question  that  could  liave  lieea 
raised  on  an  appeal  from  the  order,  except 
that  of  tlie  Buffldency  at-  the  evidence  to  sus- 
tain the  verdict;  and  it  vrould  avail  the  de- 
fendant nothing  it  he  could  urge  that  ques- 
tion, iMcause  It  Is  clear  that  the  evidence 
(the  whole  of  which  la  shown  to  be  Includ- 
ed in  the  bill  (tf  exceptions)  waa  auffldent 
to  establish  prima  fade  a  case  ot  mnrder 
of  the  first  degree. 

For  the  purpose  of  disposing  of  the  que» 
tions  presented  1^  the  appeal  from  tiie  Judg- 
ment, It  will  be  convenient  to  state  some  of 
the  leading  feature  of  the  case  as  dis- 
dosed  by  the  evidence.  For  some  time  prior 
to  the  15th  of  July,  1904,  the  defmdant  and 
la  number  of  other  men,  induding  the  deceas- 
ed, had  been  employed  t^^  one  Albers  in  ped- 
Ing  tan  bark  at  a  place  known  as  *^e  Out- 
let** In  Mendodno  county.  Of  the  iocalltiee 
mentioned  in  tiie  evidence,  It  seems  that  the 
camp  of  Albers,  where  the  work  of  peeling 
bark  waa  conducted,  was  up  In  tiie  canon. 
Descending  the  canon,  the  trail  passed  the 
house  of  PomalA— one  of  the  wOTkmen.  and 
a  witness  for  tlie  people— and  at  a  distance 
of  from  IBO  to  800  yards  further  down  readi- 
ed the  house  of  one  Bafaelo,  where  the  de- 
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fendant  with  his  IS  year  old  daashter,  Idft, 
was  temporarily  residing.  The  deceased. 
Max  Krieger,  and  the  defendant,  had  been 
working  together  for  a  short  time,  and  down 
to  the  day  of  the  homicide  were,  outwardly 
at  least,  on  not  unfriendly  terms.  On  July 
15.  1904,  defendant  and  Pomalek  were  work- 
ing together  at  the  camp;  but  Krieger,  who 
had  been  celebrating  his  birthday,  was  drink- 
ing and  partially  intoxicated.  During  the 
morning,  be,  In  company  with  two  compan- 
ions, appeared  at  the  Bafaelo  cabin,  where 
Ida  Ck>ok  was  alone  and  engaged  In  prepar- 
ing her  father's  midday  meal.  She  testifies 
that  Krieger  entered  the  kitchen,  took  gross 
liberties  with  her  person,  and  made  most  In- 
decent proposals  to  her.  Whatever  may  be 
the  troth  as  to  the  conduct  of  Krieger  at 
that  time.  It  aEV>ear8  to  be  unquestioned  that 
It  was  disagreeable  and  offenMve  to  the  girl. 
Mrs.  Pomalek,  who  happened  to  come  to  the 
place  while  he  was  there,  beard  from  the 
outside  enough  of  the  conversation  In  the 
back  room  to  induce  her  to  expostulate  with 
Krieger,  whose  demeanor  and  language  con- 
vinced her  that  It  was  not  a  fit  place  for  the 
girl,  so  that  finally  she  persuaded  her  to  go 
over  to  her  bouse  on  pretense  of  going  for 
eggs.  As  the  girl  did  not  return,  Krieger 
followed  after  her,  but  was  Informed  by 
Mrs.  Pomalek  that  she  was  np  at  the  camp 
with  her  father,  whereupon  he  left  When, 
shortly  after  noon,  defendant  and  Pomalek 
came  down  for  their  dinner,  the  girl  met 
her  father  at  Pomalek's  and  told  him  in 
Pomaiek's  presence  how  Krieger  had  been 
acting.  She  testifies  that,  when  Krieger  was 
soliciting  her  to  have  sexual  intercourse 
with  him  and  taking  indecent  liberties  with 
her  person,  she  threatened  to  Inform  her 
father,  upon  which  he  said:  "I  am  not 
afraid  of  the  old  son  of  a  bitch.  I  will  kill 
him."  Of  course,  there  Is  no  direct  corrobo- 
ration of  her  testimony  as  to  the  worst  of 
Krleger's  alleged  misconduct  when  they 
were  alone;  but  she  is  corroborated  to  a 
certain  extent  by  Mrs.  Pomalek  and  by  clr- 
cumstancea.  Mr.  Pomalek  was  called  as  a 
witness  for  the  people  to  prove  threats  by  the 
defendant.  He  testified  on  his  direct  exam- 
ination that  defendant  had  no  pistol  In  the 
morning,  but  brought  one  with  him  In  the 
afternoon,  and  was  so  mad  he  could  hardly 
voA;  that  he  said  that  Krieger  had  been 
down  to  the  house  bothering  his  little  girl; 
that  he  felt  like  going  down  to  the  camp  and 
shooting  him  down  before  the  men  and  the 
children;  and  that  be  repeated  this  two  or 
three  times.  He  further  testified  that  he 
advised  defendant  not  to  shoot  anybody, 
and  that  he  cooled  off  and  towards  evening 
•eraied  to  forget  all  about  It.  At  the  time 
defendant  warn  saying  these  things,  Pomalek 
says  he  stated  in  that  connection  that  he 
bad  been  told  by  his  daughter  that  Krieger 
waa  going  to  fix  him,  and  that  was  the  rea- 
son be  Iiad  cot  the  pistol— that  "If  the  over* 


grown  brute  came  around  he  would  give 
him  all  he  wanted."  On  his  cross-examina- 
tion Pomalek  testified  that  during  the  four  or 
five  days  he  had  worked  with  defendant  he 
had  manifested  no  111  feeling  towards  Krieg- 
er until  the  afternoon  of  the  shooting,  and 
that  he  had  himself  heard  the  girl  tell  her 
father  about  Krleger's  misconduct  and  his 
threats  to  fix  him  (defendant).  When  th^ 
were  returning  to  camp  after  dinner,  de- 
fendant had  Rafaelo's  pistol  and.  said:  "He's 
going  to  fix  me,  and  I  am  gdng  to  be  ready 
for  the  overgrown  brute." 

That  same  afternoon,  shortly  before  6 
o'clock,  Krieger  again  made  bis  appearance 
at  Rafaelo's  house.  He  bad  been  drinking, 
but  the  testimony  of  two  witnesses  (Sowers 
and  Whltcomb),  who  happened  to  be  there 
when  he  arrived  and  went  away  with  him, 
la  confilcting  as  to  the  degree  of  bis  Intoxica- 
tion. According  to  the  former  he  was  stag- 
gering drunk,  needing  assistance  to  enable 
bim  to  go  up  the  trail  towards  Pomalek's. 
According  to  the  latter  be  was  quite  able 
to  take  care  of  himself,  and  this  Is  corrobo- 
rated by  Rafaelo.  Ida  Cook  was  at  the 
house  when  Krieger  arrived,  and  Rafaelo  and 
Mrs.  Pomalek  came  a  few  minutes  later.  It 
does  no  appear  that  he  Interfered  with  her 
at  that  time,  except  to  express  bis  dis- 
pleasure on  account  of  her  telling  Rafaelo 
that  he  had  been  there  drinking  his  wln& 
But  vrhen  Mrs.  Pomalek  went  away — as  she 
did  lu  a  few  minutes — the  girl  again  went 
with  her  to  her  house,  and  remained  there 
until  her  father  came  down  on  his  way  home, 
when  she  Joined  him  and  they  passed  down 
the  trail  together.  They  were  talking,  but 
no  one  overheard  what  was  said.  She  testi- 
fied that  all  she  told  her  father  at  this  time 
was  that  Krieger  bad  been  at  the  house 
again.  Almost  Immediately  after  starting 
down  the  trail  from  Pomalek's,  defendant 
and  his  daughter  met  Krieger,  Sowers,  and 
Whltcomb  coming  up  the  trail  from  Rafaelo's. 
The  evidence  of  Sowers,  Whltcomb,  and  Ida 
Cook  Is  conflicting  as  to  what  then  happen- 
ed; but  in  some  important  polnte  it  agrees. 
Sowers,  Whltcomb,  and  Krieger  each  had  a 
rifle.  Cook  accused  Krieger  of  being  down 
at  his  house  where  his  girl  was,  and  Krlegor 
denied  It.  Cook  drew  fals  pistol,  and  Krieger 
made  some  motion  that  Induced  Sowers 
to  seize  his  rifle  and  disarm  him.  Krieger 
then  advanced  upon  defendant,  and  defend- 
ant shot  him.  Inflicting  a  wound  which 
caused  his  death  in  a  few  minutes.  Sowers 
says  that,  when  the  parties  met,  Krieger 
was  drunk  and  he  was  assisting  him  along; 
that  defendant  bad  his  hat  ofr  and  was 
"white  In  the  face";  that  when  be  took 
Krleger's  rifle  from  falm  he  made  a  drunken 
stegger  towards  defendant;  that  he  caught 
him  and  drew  him  back,  and  at  the  same 
moment  defendant  fired.  Whltcomb  says 
Krlq^  was  not  drunk;  that  be  needed  no 
assistance;  tbat  be  advanced  npm  defendant 
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(who  WM  commuMUng  him  to  stand  back) 
In  ft  determined  manner,  witti  bis  handB  up 
aa  If  he  meant  bn^eaa;  that  Sowera  dM  not 
pull  bim  back.  On  Ibe  qnestion  of  Krleger^ 
Intorlcatlon,  Wbtteomb  waa  oorroborated 
Bafaelo  and  Ua  Cook,  and  br  the  latter 
aa  to  Ibe  defimdanlfa  rqieated  command  ta 
Krieger  to  atand  back  before  be  abot  There 
was,  It  will  tha  appear,  erldence  In  the  ae- 
tnal  clrcnmatancea  aorroundlng  and  Immedi- 
ately preceding  the  ahooUng  from  wbiefa  the 
Jury  woDld  bave  been  warranted  In  finding 
eltbtf  murder  In  the  eecond  degree  or  man* 
slaughter.  If  not  self-defftnae,  and  thia  etate 
of  the  evidence  has  a  mato-lal  bearing  upon 
moat  of  tbe  points  to  be  considered. 

There  remains  to  be  stated,  bowerer,  the 
peculiar  and  moat  Important  feature  of  the 
case.  The  district  attorney  offered  to  prove, 
and  WM  by  the  court  permitted,  over  tha 
objection  of  the  dtfendant,  to  Introduce  evi- 
dence tending  to  prove,  tbe  existence  for 
anne  months  previous  to  the  homicide  of  an 
inceatnoua  relation  between  tbe  defendant 
and  hla  daughter.  The  theory  upon  which 
this  evidence  of  an  Independent  crime  was 
offered  and  admitted  was  that  It  pointed  to  a 
motive  on  the  part  of  the  defUidant  to  mur- 
der Erie^r.  It  was  suggeated  that  defend- 
ant may  hare  feared  that  Krieger  either 
knew,  or.  If  he  should  succeed  in  winning 
the  favor  of  the  glri,  would  dlaoover,  the 
criminal  Intercoorse  of  father  and  daughter, 
and  would  expose  their  guilt  It  was  more 
strongly  argued  that  defendant's  Jealousy 
of  any  one  who  sought  to  Ingratiate  himself 
with  the  glri,  whether  by  honorable  or  other 
advances,  wonld  prompt  blm  to  aeek  hla 
rival's  life. 

The  exception  to  the  admission  of  this 
evidence  gives  rise  to  tbe  first  question  to  be 
considered.  The  defendant  contends  that 
the  evidence  was  wholly  Inadmissible,  and 
even  if  admissible  was  no  part  of  the  people's 
case  In  cblef.  The  position  he  takes  Is  that 
when,  by  direct  e^dence  of  an  unlawful 
killing,  the  prosecution  has  made  out  a 
prima  facie  case  of  murder,  the  people  have 
no  riglit  to  add  proof  of  a  motive  on  the 
part  of  the  defendant  to  seek  his  victim's 
life,  unless  in  rebuttal  of  some  affirmative 
defense.  If  this  were  a  sound  prt^sitlon, 
It  would  be  difficult  to  show  how  this  defend- 
ant was  or  could  have  been  Injured  by  ad- 
mitting at  the  beginning  of  the  trial  evi- 
dence which  must  have  come  in  at  the  close; 
But  tbe  proposition  Is  clearly  untenable.  The 
prosecution  in  a  criminal  case  Is  not  obliged 
to  rest  upon  evidence  which  merely  estab- 
lishes the  guilt  of  tbe  defendant  prima  facie 
— upon  evidence,  that  Is  to  say,  which  is 
merely  sufficient  In  law  to  sustain  a  verdict 
of  guilty.  The  guilt  of  the  defendant  must 
be  proved  b^ond  a  reasonable  doubt  In 
order  to  secure  such  a  verdict,  and  the  dis- 
trict attorney  not  only  may,  but  ongbt  to, 
totrodnce  aU  iwoper  evidence  at  hla  com- 


mand tending  to  eatabllah  the  gnllt  of  tbe 
defendant,  In  order  to  orercoaM  any  doubts 
or  scmplea  of  tbe  Juron.  And  tbia  la  ea- 
pedaUy  tma  of  a  trial  for  murdar,  wboe 
pRKtf  of  an  vnlawfnl  killtng,  la  tbe  abamce 
of  evidence  indicattog  OKpreaa  malice  (de- 
liberate purpose  to  kill),  would  only  eatau- 
lisb  a  caae  of  murder  in  fiie  aeeond  dapree. 

Regarding  tbe  otlMr  ground  of  objactlon, 
ilia  mle  that  a  defendant  In  a  criminal 
canae  can  be  tried  tor  no  other  offense  than 
that  charged  In  tbe  indictment  or  informa' 
tlon  la  unlveraally  recognised,  and  It  Is 
equally  well  establialied  that  In  order  to  con- 
vict tbe  defendant  of  tbe  particular  offense 
(diarged  tbe  pxoaecutton  la  not  allowed  to 
totroduce  evidence  of  otbor  offOMea  for  tbe 
mere  pnrpoae  of  ahowlng  that  he  la  a  bad 
man,  and  theniim  more  llk^  to  have  oom- 
mltted  tbe  offmae  than  If  he  had  bwne  a 
good  character.  The  prDseentlm  is  not  even 
allowed  under  our  law  to  atteck  bis  ctaar^ 
actor  by  evidence  of  general  r^te,  cnept 
In  rebuttal  of  evidence  on  that  point  first 
Introduced  by  bim.  But  wben  aome  distinct 
offenae  la  ao  connected  with  the  crime 
diatged  m  the  Indlctmoit  tbat  proof  of 
tbe  fiormw.  In  connection  with  other  evl- 
d«Qce,  would  austeln  a  probable  Inference  of 
guilt  aa  to  the  latter,  snch  distinct  offense 
may  be  proved,  aa,  for  instance,  to  show  a 
motive  on  the  part  of  defendant  to  commit 
the  crime  dbai^ed,  or  tbe  totent  with  which 
an  equivocal  act  baa  been  done,  auch  aa 
passing  a  oonnterfdt  bill,  or  recelvtog  stolen 
gooda.  Tbe  general  rule  and  Ito  exceptions 
are  very  elaborately  discussed  In  the  opinion 
of  Justice  Werner  In  the  celebrated  case  of 
People  V.  Mollnenx,  168  N.  Y.  280,  61  N.  E. 
286,  62  L.  B.  A.  188,  where  many  of  the 
principal  autboritiee  are  dted.  The  result 
of  tbe  discussion,  I  think,  may  be  summed 
up  in  tbe  proposition  that  evidence  which  Is 
relevant  to  any  material  fact  In  Issue  In  a 
criminal  case  cannot  be  excluded  because 
It  may  prejudice  the  defendant  by  proving 
him  guilty  of  other  crimes  than  that  for 
which  he  Is  on  trial.  People  v,  Walters, 
98  Cal.  141,  82  Pac.  864.  The  mle  as  thus 
stated  has  been  applied  In  a  number  of 
casee  decided  in  this  court,  of  which  the 
following  are  examples;  People  v.  Lane,  101 
Cal.  513,  36  Pac.  16;  People  v.  Wilson,  117 
Cal.  688,  49  Pac  1054;  People  v.  Valllere. 
123  CaL  576,  56  Pac  433 ;  People  v.  Brown, 
180  Cal.  594,  62  Pac.  1072.  These  were  all 
cases  In  which  the  prosecution  was  allowed 
to  prove  distinct  offenses  for  the  purpose 
of  showing  a  motive  on  the  part  of  tbe  de- 
fendant to  commit  the  crime  charged  In  the 
information.  But,  In  order  to  render  evi- 
dence of  this  character  admissible,  It  must 
have  a  direct  tendency,  In  view  of  the  sur- 
rounding circumstances,  to  prove  tbe  motive 
or  intent  or  other  material  fact,  and  whether 
it  is  relevant  or  not  Is  a  question  for  the 
court;  and  In  several  toetancea  thia  court 
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bu  rerened  amrlGtlOM  for  the  adminlon 
BTldeaoe  of  dlatinct  oBoom,  upm  the 
gmnKl  ttiat  ancfa  ftvidence  had  no  tendenej 
to  pnre  tbe  duurge  laid  In  the  Informstlon. 
People  T.  Z4me,  100  CaL  879.  84  Pae.  896; 
People  V.  Wright,  144  Gal.  169.  77  Pac;  877. 
In  People  v.  I«ane  It  was  held  that  erld^ico 
of  a  dJotliMt  snbatantlTe  offenee  cannot  be 
reeelTed  ndeae  tbwe  le  eome  clear  eonneo- 
tkm  between  tbe  two  offenses,  by  whidi  It 
may  be  lineally  inferred  that,  if  gnllty  ot 
OHM,  he  Is  also  guilty  of  the  other. 

These  casee,  and  the  decistons  everywhere, 
dearly  BUBtalii  the  position  of  the  Attorn^ 
General  that  If  the  fact  ot  Inceetnoua  rela- 
tions between  the  defendant  and  his  daugh- 
ter. In.  Tlew  of  the  other  facts  In  evMence^ 
did  fnmiah  the  ground  for  a  logical  In* 
tto«m!e  that  he  desired  to  put  Krieger  out 
of  the  way,  and  was  willing  to  murder  him 
In  order  to  bring  about  that  result,  then 
[HOof  of  such  relations  was  admissible.  On 
the  other  hand,  titw  eame  authorities  show 
Willi  equal  unanimity  that,  If  the  allseed 
relation  between  defendant  and  his  daughter 
had  no  tendency  to  establUdi  a  motiTO  on  the 
part  of  defendant  to  put  Krieger  out  of  the 
way,  and  ther^re  arail  himself  of  some 
ivetezt  for  provoking  an  affray  In  which  he 
ml^t  kill  him,  the  evidence  In  question  was 
ItrelCTant,  as  it  was  necessarily  prejudicial 
jn  tlie  highest  degree.  It  becomes  necessary, 
thwefore,  to  oambie  the  grounds  upon  whldi 
ft  Is  contended  that  a  motive  on  the  part  of 
dtfndant  to  murder  Eric^r  may  be  Infored 
from  the  assumed  fact  of  the  Incestuous  rela* 
tkm  with  his  daughter. 

The  first  of  the  two  grounds  suggested 
tbe  district  attorney,  upon  which  be  ar- 
gued the  relersncy  of  the  testimony,  tIk.,  the 
possible  fear  of  the  defendant  ttiat  Krieger 
might  know  or  might  find  out,  and  as  a  rival 
for  tbe  girl's  favors,  might  expose,  defend- 
ant's criminal  Intercourse  with  his  daughter, 
seems  to  have  been  abandoned  on  the  appeal. 
Xo  reference  is  made  to  It  in  the  Attorney 
GeDeral'B  brief,  and  there  la  nothing  In  the 
erldence  to  indicate  that  Krieger  had  any 
knowledge  of  the  supposed  criminal  inter* 
course^  or  that  he  had  any  opportunity  of 
discovering  it  But  it  is  insisted  there  la 
CTtdence  that  tbe  defendant  was  jealous  of 
Krl^«r.  All  of  this  evidence  is  cited  in 
the  brief  of  the  Attorney  General,  and  I 
shall  quote  it  In  full.  A  letter  written  1^ 
the  defendant  to  his  daughter  from  the  Jail 
snd  Intercepted  by  the  sheriff  was  read  in 
eridence.  It  contains  a  number  of  expres- 
Bkms  which.  In  connection  with  other  evi- 
dence introduced  at  the  trial,  go  very  far 
to  prove  the  diai^  of  Incest;  but  there  is 
nothing  bearing  upon  the  point  of  Jealousy 
of  Kri^er,  unless  it  Is  found  In  the  clos- 
ing sentences:  "Remember  poor  papa.  Kiss 
Tom  and  Jerry.  Dmi't  have  anything  to  do 
with  any  man.  Be  true  to  me.  By  by." 
These  words  follow  almost  Immediately  that 
part  ct  the  letter  la  which  he  urges  bis 


V.  COOK.  47 

daughter  to  marry  one  "George**  immediately 
in  order  that  she  may  have  e  jwotector, 
and  in  order  to  Induce  George  to  stldE  to 
him.  The  only  other  evld«ice  on  the  point 
la  that  of  Pomalefe,  who  testlfled  that, 
Kri^er  having  mentioned  to  him  hta  liking 
tor  def^ant's  daugbtor,  he  ^pi^  to  defend- 
ant on  tbe  subject  tour  or  five  days  before 
the  killing:  "I  says  to  Hr.  Cook  that 
Krieger  was  a  pretty  good4ookIng  man,  and 
good  worker,  and  It  would  be  pretty  good 
If  bis  dau^ter  married  him  and  th^  would 
be  for  thenwelves.  Mr.  Oook  saTS— well,  be 
sa^:  'She  wouldn't  go  with  nobody,*  be 
says.  He  says:  'My  child  will  stay  with 
me  as  long  as  I  live.*  He  says:  'If  ^e 
marries  anybody  she's  going  to  let  btm  under- 
stend  en  the  start  that  she  never  going  to 
leave  beat  papa;  ttiat  ahe  stay  wltti  h^ 
papa  as  loi^  as  he  lives  or  as  long  as  she 
lives.'  *  •  •  I  says:  It  would  be  all 
right  if  tiiey  marry.  Mr.  Cook  says,  if  he 
do  marry,  he  got  to  live  with  tttem."  The 
same  witness,  Pomal^  testified  in  another 
connection  that  prior  to  the  afternoon  of 
the  day  Krieger  was  killed,  defendant  and 
he  had  appeared  to  be  on  good  terms ;  but 
that  evmlng,  after  hearing  his  dau^t«'s 
r^rt  of  Kri^jw's  mlacoMuct,  defendant 
wak  violently  ai^ry  and  made  the  threats 
above  detailed.  In  other  words.  It  appears, 
by  the  evidence  of  this  main  witness  fbr  tbe 
stete,  that  the  defoidant  for  several  days 
befbre  the  klUii^,  having  reason  to  believe 
that  Krieger  was  se^Elng  his  daughter  In 
marriage,  remained  friendly,  but  became 
violently  enraged  when  he  beard  that  in  his 
absence  Krieger  had  pursued  her  with  im- 
IH<oper  solldtatlcnis  and  indecent  familiarity. 
To  my  mind  this  evidence,  so  far  from  sua- 
telning  the  Inference  that  the  Jealou^r  of 
the  defendant  had  been  aroused  by  any 
proper  attentions  of  Kri^r  to  bis  daughter 
(thereby  causing  him  to  se^  an  opportunity 
or  pretext  tor  killing  him)  has  an  o^xMlte 
tendency — a  tendency  to  rebut  whatever  In- 
ference it  may  be  claimed  Is  to  be  drawn 
from  the  mere  fact  of  the  criminal  connec- 
tion of  defendant  and  his  daue^ta.  The 
questlm  to  be  decided,  therefore,  seems  to 
resolve  itself  into  this:  Where  the  Imme- 
diate circumstances  surrounding  a  homldde 
leave  it  doubtful  whether  the  killing  waa 
of  deliberate  malice,  may  tbe  prosecution  al- 
ways prove  that  the  slayer  was  on  tenua 
of  criminal  Intimacy  with  a  woman  to  whom 
the  slain  was  paying  his  addresses,  even 
though  there  to  no  direct  evidence  of  actual 
Jealously?  Upon  this  precise  question  we  are 
referred  to  no  authwl^  directly  in  point 
In  People  v.  Gross,  107  Cal.  468,  40  Pac. 
7S2,  It  was  held  to  be  error  to  admit  evi- 
dence that  the  defendant  had  been  trying 
to  Induce  the  wife  of  the  deceased  to  leave 
him.  But  that  decision  is  not  in  point  here, 
althoi^  what  was  said  by  the  court  In  re- 
gard to  one  of  several  alleged  errors  does 
sustein  appellant's  eontentlou  upon  s  point 
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tbat  we  have  here  oTemiled.  It  was  con- 
ceded In  that  case  tbat  If  the  defendant's 
agency  la  the  killing  had  not  been  admitted 
and  had  depended  on  circumstantial  evi- 
dence, bla  efforts  to  sednce  the  wife  of  de- 
ceased would  have  been  releTant  to  the  qiie»- 
tlon  of  motire,  and  the  error  In  admitting 
It  was  held  to  consist  in  its  admission  where 
it  was  not  necessary.  We  think  this  was 
said  wlthont  doe  consideration  of  the  fact 
that,  in  cases  of  homicide,  tbe  presence  or 
absence  of  motire  to  kill  is  always  material, 
whether  tbe  killing  Is  admitted  or  denied, 
not  only  In  detennlnlng  tbe  degree  of 
the  mnrder,  If  marder,  bat  also  upon  the 
question  of  malice  where  the  plea  is  self- 
defense,  as  in  tbls  case,  or  provocation  and 
sudden  passion.  What  was  decided  on  this 
point  In  People  t.  Gress,  we  think,  was 
erroneoQsty  decided;  bnt  what  was  conceded 
seems  to  sustain  the  proposition  that  any 
existing  cause  for  jealousy  on  the  port  of 
tbe  slayer  Is  relevant  in  cases  of  bomldde, 
although  It  may  not  appear  that  jealousy 
has  actually  resulted.  Aside  from  this  case, 
there  Is  In  the  briefs  of  counsel  a  dearth 
of  authority  on  tbe  precise  question  above 
stated,  and  no  very  convincing  argument 
We  shall  therefore  go  no  further  than  nec- 
essary to  decide  tbe  precise  point  presented 
by  the  record,  which  Is  narrower  and  more 
technical  than  tbe  matter  we  have  been  dis- 
cussing. When  the  district  attorney  offered 
the  evidence  of  defendant's  criminal  relations 
with  his  daughter,  he  offered  to  connect  It 
with  proof  that  he  was  extremely  jealous 
of  the  attentions  of  any  one  to  her,  and  tbat 
Krieger  bad  been  paying  her  attentions. 
Tbls  offer  made  tbe  ruling  of  tbe  court 
in  admitting  the  evidence  correct,  and  thongh, 
in  my  opinion,  tbe  offer  was  not  made  good, 
in  tbe  absence  of  any  motion  by  defendant 
to  strike  out  tbe  evidence,  it  cannot  be  said 
tbat  there  was,  as  to  tbls  matter,  any  error 
in  tbe  rulings  of  the  court 

Nor  can  It  be  said  that  the  court  erred  in 
permitting  the  district  attorney  to  cross-ex- 
amine Ida  Cook  as  to  previous  contradictory 
statements  regarding  her  relations  with  her 
father.  He  had  called  ber  as  a  -witness  to 
prove  tbe  sexual  Intercourse,  and  she,  in  re- 
sponse to  direct  Inquiry,  had  denied  that  there 
had  ever  been  any  sexual  intercourse.  He 
then  asked  her  if  she  had  not  made  a  contrary 
statement  to  him  within  24  hours,  and  she 
answered,  without  objection,  that  she  had, 
and  had  made  the  same  statement  to  others  at 
different  times  and  places.  Cross-examined 
by  defendant's  counsel,  she  gave  It  as  an  ex- 
cuse for  ber  statement  to  tbe  district  attorney 
that  he  had  threatened.  If  sbe  did  not  admit 
the  intercourse,  to  "send  her  to  some  home." 
Sbe  made  similar  excuses  for  her  statements 
to  others.  On  direct  examination  on  tbe  fol- 
lowing day,  tbe  district  attorney  asked  her  in 
regard  to  other  statements  as  to  sexual  inter- 
course with  defendant,  made  at  other  times 
and  places,  and  in  tbe  presence  of  other  per- 
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sons.  Here,  for  the  first  time,  defendant's 
counsel  interposed  an  objection,  on  the 
grounds,  among  others,  that  the  evidence  was 
Incompetent,  and  that  tbe  examination  bad 
gone  far  enough,  which  objections  were  over- 
ruled, and  the  witness  answered  that  sbe  had 
made  one  of  tbe  statements,  but  denied  others. 
This  ruling  of  tbe  court  could  scarcely  be  re- 
garded as  injurious  to  tbe  defendant,  even  If 
erroneous;  for  it  only  added  one  hearsay 
statement  to  a  number  of  others  of  the  same 
diaracter  that  had  come  In  without  c^Jection, 
and  by  which  the  witness  was  as  completely 
discredited  as  she  could  have  bem  by  tbe 
addition  of  one  more.  But  the  ruling  waa  not 
erroneous.  Tbe  case  Is  not  affected  by  the 
qualification  which  this  court  has  from  tbe 
b^lnniug  imposed  upon  tbe  general  language 
of  sections  2040  and  2052  of  tbe  Code  of  Civil 
Procedure.  Tbe  witness  in  this  case  did  not 
simply  fail  to  give  favorable  testimony  for  the 
state.  Upon  the  point  at  Issue  her  testimony 
was  positive  against  the  state.  This  court  baa 
in  a  number  of  cases  held,  and  I  have  no  doubt 
correctly  held,  tbat  the  mere  failure  of  a  wit- 
ness to  give  favorable  testimony  for  tbe  party 
producing  him  does  not  entitle  such  party  to 
prove  tliat  be  has  made  contrary  statements 
elsewhere.  People  v.  Creeks,  141  Cai.  532, 
75  Pac.  101,  and  cases  cited.  But  it  has  gone 
no  further  in  qualifying  the  language  of  tbe 
statute.  Tbe  rule  on  tbls  subject,  Its  origin. 
Its  policy,  and  Its  limitations,  are  very  fully 
discussed  in  the  recent  work  of  Professor 
Wlgmore  (Wlgmore  on  Evidence,  S  902  et 
seq.),  and  bis  conclusion  Is  that  under  statutes 
similar  to  ours  tbe  rule  is  subject  to  no  more 
stringent  qualification  than  tbe  decisions 
above  referred  to  have  imposed. 

Defendant's  counsel  on  cross-examination  of 
Ida  Cook  asked  her  this  question:  "Do  yon 
know  whether  be  had,  in  addition  to  a  rifle, 
a  large  knife  on  bis  person?"  This  question 
referred  to  Krleger  and  to  the  time — about 
noon  of  the  day  of  tbe  homicide — when,  ac- 
cording to  tbe  subsequent  testimony  of  tbe 
witness,  he  had  threatened  to  kill  the  defend- 
ant The  question  was  objected  to  on  tbe 
grounds  of  incompetency,  irrelevancy,  and  im- 
materiality, and  tbe  objection  was  sustained, 
notwithstanding  the  offer  of  counsel  to  show 
tbat  tbe  fact  was  communicated  to  defendant 
If  tbe  objection  bad  been  that  it  was  not 
proper  cross-examination.  It  would  have  been 
right  to  sustain  It  upon  that  ground  and  at 
that  stage  of  the  proceedings;  but  It  was  a 
mistake  to  bold  that  if,  at  the  very  time  be 
was  threatening  to  kill  tbe  defendant  and. 
only  a  few  hours  before  tbe  fatal  encounter, 
deceased  was  armed,  not  only  with  a  rifle, 
bnt  with  a  large  knife,  tbe  fact  was  irrel- 
evant, or  tbat  tbe  testimony  of  Ida  Cook  was 
incompetent  evidence  of  such  fact  And  It 
may  be  tbat  tbe  ruling  upon  the  objection  as 
made  prevented  the  defendant's  counsel  from 
offering  proof  of  the  same  fact  as  part  of  hi  a 
own  case,  when  it  would  clearly  have  been  ad- 
missible as  a  circumstance  to  be  weighed  by 
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tbe  Jury  In  considering  the  action  of  defend-  ' 
ant  In  firing  upon  Erleger  after  his  rifle  had 
been  taken  away,  but  when,  according  to  all 
the  testimony,  be  was  adrandng  upon  defend- 
ant at  close  quarters,  and,  accordii^  to  some 
of  tbe  testimony,  in  a  threatening  manner  and 
in  disregard  of  repeated  commands  from  de- 
fendant, to  stand  back.  If  this  evidence  had 
been  offered  at  tbe  proper  time  as  part  of  de- 
fendant's case  in  support  of  his  plea  of  self- 
defense,  and  excluded  by  the  court  on  tbe  ob- 
jection as  made.  It  would  have  been  a  serlouB 
aror. 

Tbe  court  did  not  err  In  admitting  the  In- 
terested letters.  That  defendant  was  the 
anther  of  tbe  letters  was  proved  by  direct 
evidence  that  he  had  delivered  them  to  tbe 
messengers,  who  conveyed  them  out  of  tbe 
Jail,  and  tbe  evidence  of  the  handwriting,  If 
insnfDcIent  of  itself,  was  snperfluons. 

Tbe  defendant,  at  the  close  of  the  trial,  re- 
quested the  court  to  give,  among  others,  tbe 
following  Instruction:  "Evidence  has  been 
introduced  by  the  prosecution  in  this  case 
tending  to  show  that  defendant,  prior  to  the 
shooting,  had  bad  Illicit  intercourse  with  his 
daugbter.  I  charge  yon  that,  although  it 
should  appear  to  you  from  the  evidence  that 
such  a  state  of  affairs  existed,  nevertheless 
the  defendant  would  not  for  that  reason  be 
deprived  of  the  right  of  self-defense,  either  in 
protection  of  his  life  or  the  prevention  of 
great  bodily  Injury,  nor  would  he  be  deprived 
thereby  of  tbe  right  to  the  indulgence  the  law 
allows  for  a  killing  upon  a  sudden  quarrel  or 
In  tbe  beat  of  passion.  Whether  or  not  tbe 
def^dant  had  at  some  previous  time  com- 
mitted another  crime  different  from  that  for 
which  he  Is  being  tried  cannot  be  taken  into 
consideration  by  you  as  a  reason  for  convict- 
ing blm  of  the  crime  with  which  be  Is 
charged."  This  request  to  instruct  seems  to 
tis  to  have  been  wholly  unobjectionable  in 
point  of  law  and  strictly  pertinent  to  tbe  facts 
in  evidence.  It  was  of  the  highest  importance 
to  tbe  defendant  in  this  case,  as  It  always  is 
to  any  defeoddnt  In  any  case  In  which  evi- 
dence of  a  distinct  offense  has  been  admitted 
for  tbe  purpose  of  showing  motive  to  commit 
tbe  crime  charged,  that  tbe  jury  should  be 
cautioned  not  to  consider  such  evidence  for 
any  but  the  limited  purpose  for  which  it  has 
been  admitted,  and  we  cannot  see  that  the  In- 
itructlon  as  presented  contained  a  single 
vord  beyond  what  the  defendant  had  a  right 
to  request  The  court,  however,  refused  the 
instruction,  and  its  refusal  is  justified  on  tbe 
ground  tliat  another  instruction  framed  by 
tbe  Judge  on  the  same  point  was  given.  It  is 
true  that  the  instruction  given  stated  the  law 
correctly;'  but  It  was  brief,  general,  and 
colorless  In  comparison  with  the  instruction 
asked,  and  bad  the  effect  of  minimizing  the 
importance  of  a  consideration  which  could  not 
have  been  stated  with  too  much  emphasis. 
The  Instruction  as  asked  should  have  been 
given. 

Tbe  defaidanVs  requests  to  instruct,  nam-  I 
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bered  7  and  8,  related  to  a  part  of  tbe  law  of 
self-defense  strictly  pertinent  to  the  evidence 
of  his  witnesses.  The  wording  of  the  seventh 
request  Is  perhaps  faulty,  but  the  eighth 
stated  the  proposition  of  law  in  an  entirely 
unobjectionable  form,  and  the  refusal  of  the 
court  to  give  it  is  not  justified  by  the  instruc- 
tions given  of  its  own  motion.  Those  instruc- 
tions, while  entirely  correct  and  proper,  were 
confined  to  a  statement  of  what  Is  not  self- 
defense,  and  contained  only  an  implication  of 
the  proposition  which  the  defendant  had  a 
right  to  have  stated  to  the  jury  in  direct 
terms. 

The  refusal  of  the  court  to  allow  defend- 
ant's requests  to  charge  numbered  17  and  18 
was  placed  partly  upon  the  ground  that  they 
were  presented  too  late,  in  view  of  a  rule 
of  court  requiring  requested  instructions  to 
be  presented  before  the  conclusion  of  the 
argument  What  tbe  terms  of  the  rule  are 
does  not  appear  from  the  bill  of  exceptions ; 
but  if,  as  asserted  by  counsel  for  appellant. 
It  applies  only  In  civil  cases,  it  did  not  justify 
a  refusal  to  consider  the  requests,  though  pre- 
sented after  tbe  argument  and  after  the  other 
instructions  had  been  read.  Nor  was  the  re- 
fusal of  the  eighteenth  request  Justified  by 
reason  of  the  Instructions  given.  It  related 
to  the  law  of  self-defense,  and  what  has  been 
said  of  the  eighth  request  applies  equally 
to  it 

There  remains  but  one  other  matter  to  be 
noticed :  During  his  closing  argument  to  the 
Jury  tbe  district  attorney  allowed  his  zeal 
to  betray  him  Into  the  statement  of  a  matter 
not  In  evidence,  which  was  necessarily  in- 
jurious to  the  defendant ;  and  the  court  up- 
on objection  to  tbe  statement  and  argument 
based  upon  It  Justified  the  course  of  the  dis- 
trict attorney  upon  the  ground  that  counsel 
for  defendant  had  referred  In  his  argument 
to  matters  not  in  evidence.  The  following 
are  tbe  remarks  of  the  district  attorney,  tbe 
objection  of  defendant,  and  the  ruling  of  the 
court :  "I  say  to  you,  gentlemen  of  the  Jury, 
that  there  is  not  in  the  history  of  the  world, 
I  believe,  a  case  parallel  with  this  case  here, 
if  you  gentlemen  of  the  jury  knew  the  history 
of  this  Cook  family  In  all  Its  ramifications. 
Mr.  Craig  went  outside  of  tbe  record  here 
to  twister  up  the  character  of  this  defendant, 
and  told  you  bow  energetic  be  had  been  in 
defense  of  the  honor  of  his  daughters.  He 
told  you  how  he  had  caused  a  man  by  the 
name  of  Fergusou  to  be  arrested  and  sent 
to  Folsom  t>ecause  of  raping  or  having  sexual 
Intercourse  with  this  little  girl  Belle,  who 
testified  on  the  stand  here.  But  he  neglected 
to  tell  you,  gentlemen  of  the  Jury,  that  that 
same  man  Fergusou  was  at  that  time  engaged 
to  be  married  to  his  daughter  Ida  when  he 
sent  him  to  Folsom.  He  did  not  say  anything 
at>out  that  to  you  as  a  possible  motive  why 
this  defendant  wanted  to  get  Ferguson  out 
of  the  way.  It  was  not  necessary  to  mention 
that  He  did  not  go  into  all  those  facta  be- 
cause, gentlemen  of  the  Jury,  be  did  not  want 
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to  treat  you  fairly  upon  that  subject  Tbat 
should  never  have  been  mentioned  In  tbe  case. 
Mr.  Preston  (Interrupting) :  We  desire  to 
object  to  the  remarks  made  by  the  district 
attorney  relative  to  the  question  of  the  en- 
gagement to  be  married  and  the  motive  for 
the  prosecution  of  Ferguson,  and  move  that 
It  be  stricken  out  and  the  Jury  Instructed  to 
disregard  It  The  Court :  I  think  Mr.  Craig 
opened  the  way  for  those  remarks.  Mr. 
Preston:  We  except  to  the  remarks  of  the 
court  The  Court:  He  referred  to  the  ac- 
tion of  the  defendant  with  reference  to  Mr. 
Ferguson,  when  there  was  no  evidence  of  it, 
and  let  tbe  door  open.  Mr.  Preston :  We  ot>- 
Ject  to  It  and  make  an  exception  to  tbe  rul- 
ing." 

It  was  misconduct,  calling  for  rebuke  from 
the  court  for  the  district  attorney  to  state 
a  fact  not  in  evidence  In  order  to  found  upon 
it  an  argument  that  defendant  had  sent  one 
man  to  the  penitentiary  from  the  motive  of 
Jealousy,  and  therefore  was  capable  of  killing 
another  upon  the  same  incitement  And  It 
was  no  ncuse  for  tbe  misconduct  that  the 
counsel  for  defendant  had  referred  In  his 
argument  to  tbe  Ferguson  trial.  In  the  case 
of  People  V.  Kramer,  117  Cal.  600,  49  Paa 
812,  this  court  said  in  response  to  tills  ex- 
cuse for  similar  misconduct :  "Assuming  that 
the  comments  of  the  district  attorney  were 
not  warranted  by  tbe  evidence,  bis  act  would 
not  be  Justified  by  the  fact  that  defendant's 
counsel  had  already  committed  a  like  Im- 
propriety. The  proper  way  to  correct  such 
an  abuse  of  privilege  on  the  part  of  either 
counsel  Is  for  his  adversary  to  call  It  to  the 
attention  of  tbe  court  and  have  it  stopped." 
We  cannot  too  strongly  insist  upon  the  ob- 
servance of  this  admonition,  as  the  only  mode 
of  confining  criminal  trials  within  proper 
limits,  or  conducting  them  with  proper  de- 
corum, or — which  Is  vastly  more  Important — 
preserving  the  right  of  the  defendant  to  be 
convicted  only  upon  legal  evidence  addressed  I 
to  the  charge  upon  which  he  Is  being  tried. 
Considering  the  nature  of  tbe  collateral  of- 
fense Imputed  to  the  defendant  In  this  case, 
It  is  apparent  that  the  evidence  concerning 
it  must  have  had  a  tendency  to  bias  the  Jurors 
against  him,  and  It  was  incumbent  upon 
court  and  counsel  to  confine  their  attention  to 
the  evidence  and  to  the  only  legitimate  pur- 
pose of  that  evidence.  Tbat  the  statement 
to  the  jury  of  an  incriminating  fact  not  in 
evidence  as  the  basis  of  an  argument  against 
the  defendant  by  the  district  attorney  la 
grave  misconduct  has  been  decided  by  this 
court  In  People  v.  Valllere,  127  Cal.  68,  59 
Pac.  295,  and  in  People  v.  Sing  Lee,  145  Cal. 
191,  78  Pac.  636.  It  Is  true  that  In  those 
cases  evidence  of  the  facts  used  in  argument 
by  the  district  attorney  bad  been  ruled  out 
by  tbe  court,  and  this  certainly  made  the  of- 
fense more  flagrant ;  but  that  circumstance 
was  not  tbe  ground  of  the  decision,  though 
It  was,  perhaps,  the  occasion  for  the  severe 
terms  of  repr<ri>atioD  by  which  tbe  conduct 


of  the  district  attorney  was  characterized  in 
the  opinion  of  Judge  Temple  in  the  Case  of 
Valllere,  tbe  closing  words  of  which  we  quote. 
"Tbe  court  promptly  ranked  the  attorney, 
but  tbat  did  not  cure  the  injury.  Rebukes 
do  not  seem  to  have  any  effect  upon  prose- 
cuting officers,  and  probably  as  little  upon 
Juries.  The  only  way  to  secure  fair  trials 
Is  to  set  verdicts  so  procured  aside." 

The  Judgmwt  and  order  of  the  superior 
court  are  reversed,  and  the  cause  remanded. 

X  concur :   VAN  DTKB,  3. 

HENSHAW,  J.  I  concur  In  the  opinion  of 
the  Chief  Justice  and  in  tbe  Judgment  Tliat 
opinion,  however,  treats  only  of  the  case  as 
it  is  presented  upon  this  appeal,  wliile,  in 
contemplation  of  the  new  trial  which  must 
necessarily  result  it  seems  to  me  obligatory 
upon  us  to  direct  tbe  trial  court  upon  the  new 
phases  of  tbe  question  which  are  certain  to 
arise.  Of  these,  tbe  first  Is  as  to  tbe  ad- 
missibility under  any  circumstances  of  this 
highly  Injurious  testimony  tending  to  show 
motive  It  has  l>een  said  by  this  court :  "In 
every  criminal  case  proof  of  tbe  moving  cause 
ia  permissible,  and  oftentimes  Is  valuable." 
People  V.  Durrant  116  Cal.  179,  48  Pac.  75. 
As  stated  in  the  opinion  of  the  Chief  Justice, 
the  admissibility  or  nonadmlsslbility  of  such 
offered  evidence  presents  a  legal  question, 
to  be  determined  In  the  first  Instance  by  the 
trial  court  and  evidence,  even  though  in- 
jurious. Is  not  therefore.  Inadmissible  if  it 
pertinently  and  logically  tends  to  show  mo- 
tive for  the  crime,  and  thus  to  solve  any 
donbt  which  may  exist  in  the  case,  either  as 
to  the  identity  of  the  slayer,  the  degree  of  the 
offense,  the  Insanity  of  tbe  defendant  or 
to  the  Justification  or  excusabtllty  of  his  act 
It  will  not  of  course,  be  said  that  such  evi- 
dence is  admissible  merely  as  tbe  "founda- 
tion of  an  argument"  It  will  not  do  even 
to  say  tbat  such  evidence  should  be  admitted 
when  tbe  Jury  from  It  might  draw  an  In- 
ference of  motive.  To  be  admissible  It  should 
be  of  such  character  as  to  show  a  logical, 
causal  connection  with  the  crime,  moving 
the  minds  of  unprejudiced  Jurors  to  the  belief 
tbat  it  tends  to  establish  the  true  motive. 
Tbat  evidence  of  the  Incestuous  relations  be- 
tween defendant  and  his  daughter  was  ad- 
missible in  this  case  to  show  motive,  as  well 
as  to  throw  light  upon  any  doubtful  circum- 
stance attending  tbe  actual  homicide,  I  am 
well  convinced.  Precisely  what  may  he  the 
mental  process  of  one  so  degenerate  It  may 
not  be  easy  to  declare ;  but  It  Is  at  least 
understandable,  from  the  evidence  In  the 
case,  tbat  while  be  miglit  not  have  objected 
to  the  marriage  of  his  daughter,  since  she 
was  to  have  lived  with  him,  and  thus  have 
enabled  him  to  continue  the  relationship,  he 
ml^t  well  have  become  Incensed  at  the  dis- 
honorable solicitation  of  another  man  who 
was  endeavoring  to  have  sexual  Intercourse 
with  her.   His  letters  to  his  daughter  show 
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that  be  regttided  lilmself  more  as  ber  lorer 
tbao  as  her  father,  and  herself  oiore  as  hto 
mistress  than  hJa  daughter.  And  hJa  ob- 
jection might  hare  been  the  same  objection 
that  has  excited  many  another  man  to  crime 
when  his  lore  affair  has  been  interfered 
irlth;  or,  again,  lie  may  have  feared  that 
his  danghtw  would  have  yielded,  and  that. 
In  the  confidences  which  mlt^t  follow,  his 
own  bestial  conduct  would  be  disclosed. 
That  one,  or  another,  or  both,  of  these  con- 
siderations, were  the  moving  Impnlses  of  his 
mind,  seema  to  me  beyond  donht,  since  no 
one  can  credit  that,  having  debancbed  the 
gtrl  himself,  he  oonld,  in  any  honorable  and 
paternal  sense,  be  careful  of  her  chastity  or 
resentful  of  improp^  advances  made  to  her 
by  another.  And  if  eithor  of  tbeae  views, 
or  both,  were  entertained  by  the  defmdant, 
tiw  tact  of  his  relationaUp  boeame  propei^ 
tax  the  }nry. 

Upon  the  assnmptlDn  that  the  district  at* 
tom^  believed  the  statements  which  the 
girl  had  made  to  him,  and,  so  believing,  ex- 
pected her  to  testify  to  them  nnder  oath, 
her  impeachmrat  was,  as  pointed  ont  by  the 
Chief  Jastlce,  Intimate  evidence.  But  the 
sitaatlon  presented  nptm  a  new  trial  will, 
tn  OiU  regard,  be  entirely  dlflterent  The 
district  attorney  cannot  again  be  taken  by 
Borprlse,  and  It  woold  he  h^hly  Improper, 
prejndlcial,  and  erroneous  to  adopt  open  a 
new  trial  a  mettiod  which  ttie  peculiar  cir- 
comstances  of  the  first  trial  alone  justified. 
It  Is  never  permlsidble  for  an  attorney  to  of- 
fer a  witness  In  the  expectation,  or  with 
the  knowledge,  that  that  witness  will  testify 
to  a  glLven  tact,  merely  fbr  the  purpose  of  es- 
tablishing the  contrary,  by  purely  hearsay 
testimony.  This  would  be  subversive  of  the 
fundamental  principles  of  evidence.  There- 
fore, I  think  it  ^ould  be  pointed  out  that, 
while  legitimate  evidence  of  the  Incestuous 
relationship  is  admissible  upon  a  new  trial, 
mSi  evidence  cannot  be  presented  to  the 
jury  by  the  metiiod  which  the  circumstances 
of  the  first  Mai  alone  made  permissible. 

I  concur:   LOBIQAN.  J. 

McFARIiAND,  J.  (concurring).  I  concur 
in  the  Judgment  of  reverBal.  I  concur  also 
In  the  reasons  given  in  the  opinion  of  the 
Chief  Justice  for  tbe  reversal;  but  I  do  not 
concur  in  some  other  parts  of  that  opinion. 
I  do  not  think  that  evidence  of  the  unlawful 
relation  between  the  defendant  and  his  daugh- 
ter was  admissible  at  all.  In  the  first  place, 
I  do  not  think  that  It  tended  to  show  motive 
for  the  killing;  and,  in  the  second  place,  evl- 
dence  of  motive  Is  admissible,  In  my  opinion, 
only  where  tbe  fact  of  the  homicide  Is  denied 
and  Is  In  doubt,  and  not  where,  as  In  the 
case  at  bar.  It  Is  admitted.  Peopde  v.  Oress, 
lOT  Cal.  4fil,  40  Pac.  752.  Moreover,  In  my 
(pinion  it  was  error  to  allow  tbe  district 
attorney  to  ask  Ida  Cook,  when  on  the  stand 
as  bis  own  witness,  if  she  had  not  made  dec- 
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larations  contrary  to  Oe  testimony  which 
Bhe  then  gave.  Hec  declarations  were  purely 
hearsay  and  inadmissible.  A  party  can  show 
conteadlctory  statements  of  his  own  wit- 
ness only  where  it  reasonably  appears  that 
he  was  taken  by  surprise  by  the  testimony 
given  by  his  witness,  and  then  the  contradic- 
tory statements  can  be  given  only  for  the 
purpose  of  setting  the  snnHAsed  party  right 
before  the  Jury,  not  as  general  evidence 
in  the  case.  Suppose  at  another  trial  the 
district  attorney,  well  knowing  what  Ida 
would  swear  to  aa  to  the  incest,  shoidd  again 
put  her  on  the  stand  and  ask  her  if  she  bad 
ever  bad  incestuous  relatlonB  vrlth  d^endant 
audi  upon  bar  denying  It,  should  aak  her  if 
Abe  had  not  stated  tbe  contrary  to  other 
persons;  Is  It  possible  ttiat  snch  anaatlona 
should  be  allowed,  or  would  It  be  allowable 
for  him  to  txave  her  declaratlraa  by  otherst 
It  would  be  Intolerable  to  allow  the  manu- 
faetore  of  evidence  in  this  way.  He  might 
just  as  well  prove  her  declarations  in  the 
first  Instance,  without  putting  lier  on  the 
stand  at  all. 

SHAW,  J.  I  dissent  I  do  not  think  the 
propriety  of  the  admlsdon  of  the  evidence 
tending  to  prove  the  existence  of  Incestuous 
relations  between'  the  defendant  and  his 
daughter  should,  nnder  the  circumstances  cHt 
this  case,  have  been  left  In  doubt  That 
such  evidence  would  tend  to  show  motive  on 
the  part  of  the  father  to  kill  a  man  whom  he 
knew  to  be  paying  attentions  to  her  of  an 
amatory  character,  whether  honorable  or 
dishonorable,  seems  to  me  too  clear  to  admit 
of  doubt  or  Justify  elaborate  discussion. 
The  instruction  quoted  In  the  main  opinion 
on  the  subject  of  the  purpose  for  which  the 
evidence  of  incest  should  be  considered  by 
the  jury,  and  which  was  refused  by  the  court, 
was,  In  ;ny  c^lnlon,  clearly  objectionable. 
It  purported  to  give  a  positive  direction  to 
the  jury,  In  effect,  that  the  evidence  of  Incest 
by  the  defendant  and  his  daughter  could  not 
be  considered  as  a  reason  for  convicting  him 
of  murder.  The  rule  Is,  and  It  Is  supported 
by  tbe  main  opinion,  that  If  they  should  be- 
lieve from  the  evidence  of  such  Incest  and 
the  other  evidence  In  the  case  that  the  motive 
for  the  billing  was  to  prevent  exposure  of 
tbe  Incest  or  was  rage  or  jealousy  growing 
out  of  the  Incestuous  relations,  then  tbe  fact 
of  the  existence  of  such  Incestuous  relations 
must  constitute  one  of  the  reasons  (using 
the  word  In  a  sense  very  common)  which 
would  impel  the  jury  to  convict  him  of  mnr> 
der. 

With  respect  to  the  Instructions  asked 
after  tbe  argument  and  after  the  giving  of 
all  the  other  instructions,  the  rule  of  the 
court  referred  to  by  defendant's  counsel  ap- 
plies to  criminal  cases  as  well  as  civil,  but 
leaves  the  court  at  liberty  to  give  the  In- 
stnictlon  or  not  In  criminal  cases.  The  mat- 
ter treated  of  in  these  Instructions— self-de> 
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fense— WM  fully  treated  in  other  loatrnc- 
tlona  glron  by  tbe  court,  and,  bence,  they 
do  not  come  witbin  tbe  mle  tbat  in  criminal 
case*  an  instmction  which,  under  tbe  rnlea 
of  the  trial  court,  la  reqneated  too  late, 
should  nevertbeleii  be  given.  If  It  la  upon 
a  point  material  to  the  d^enae  and  not  cover- 
ed by  other  Inatmcttona. 

As  to  the  alleged  improper  remaiica  of 
tbe  district  attorney  In  his  a^rnment  to  the 
Jozy,  it  Is  clear  they  were  proroked.  If  not 
Justifled,  by  the  misconduct  of  the  defend* 
ant^s  attorney,  who,  in  his  argument,  stated 
to  the  jui7  facts  not  in  the  record,  relating 
to  the  same  subject,  and  tfd  so  manifestly  for 
the  purpose  of  prejudicing  the  case  of  the 
people  in  the  minds  of  the  Jury.  I  am 
unable  to  approre  the  view  wbich  seems 
to  haT«  been  adopted  In  the  main  opinion, 
with  respect  to  such  mtscondnct  The  com* 
monwealtb  must  necessarily,  in  Its  efforts 
to  prevent  and  punish  the  commission  of 
crime,  avail  Itself  of  the  agency  of  mere 
bnman  beings,  who  are  subject  to  the  com- 
mon weaknesses  incident  to  humanity,  and 
are  Influenced  and  controlled  by  like  passions 
and  impulses  as  the  rest  of  mankind.  Tbe 
trial  courts  and  the  prosecuting  officers, 
when  engaged  In  tbe  trial  of  a  criminal  case, 
must  proceed  with  some  celerity.  In  the 
argument,  particularly,  the  district  attorn^ 
Is  liable  to  be  moved  by  sudden  and  Ul-ad- 
vlsed  impulses,  and  to  say  things  on  the  Bpw 
of  the  moment  and  under  the  provocation  fre- 
quently so  freely  given  by  the  opposing  at- 
torneys, which.  If  taken  seriously  and  con- 
sidered by  the  Jury  as  part  of  the  evidence, 
would  be  prejudicial  to  the  rights  of  the 
defendant  And  the  court  Itself,  under  the 
pressure  of  the  occasion,  is  likely  to  mani- 
fest some  human  Impatience  with  the  un- 
timely interruption  of  an  argument,  and 
to  overrule  objections  which,  upon  maturer 
reflection,  it  would  sustain.  In  view  of 
these  difBcultiee  naturally  existing  in  tbe 
prosecution  of  every  case,  and  of  tbe  further 
fact  that  such  Imitfopar  action  Is  not  infre- 
quently deliberately  provoked  by  shrewd  at- 
torneys for  the  defense,  for  tbe  very  pur- 
pose of  causing  a  subsequent  new  trial  or 
reversal,  and  that  such  motive  cannot  usually 
be  exposed.  It  should  not  be  tbe  policy  of  this 
court,  sitting  In  chambers,  with  ample  op- 
portunity for  grave  deliberation,  to  be  swift 
to  criticise,  or  declare  injurious  error,  the 
action  of  the  trial  court  or  of  the  district  at- 
torneys In  such  matters.  Under  our  system 
of  criminal  Jurisprudence  it  is  taken  as  a 
certainty  that  a  properly  impaneled  trial 
Jury  Is  a  flt  tribunal  for  the  determination 
of  the  question  of  the  guilt  or  Innocence  of 
the  defendant.  This  necessarily  Implies  tbat 
these  triors  are  capable  of  discerning  the 
radical  difference  between  the  evidence  and 
tbe  ai^ument,  and  to  know  the  dlCTerent 
manner  In  which  each  Is  to  be  considered  by 
them.   If  not,  they  would  be  nttaly  unfit 


for  the  performance  of  fbiAt  offlce.  Tbe  rule 
of  practice  In  regard  to  such  alleged  miscon- 
duct should  require  the  counsel  for  the  de- 
foidant,  not  only  to  object  at  the  time  to 
the  improper  argnmoit  complained  of,  but 
also  to  make  a  formal  request  to  the  court 
to  instruct  the  Jury  that  th^  must  disre- 
gard such  argument  and  decide  the  case  sole- 
ly on  tbe  law  and  the  evidence^  If  the  conrt 
does  so  Instruct  the  Jury,  tbat  should  be 
deemed  the  end  of  the  matter,  unless  the 
trial  court,  In  Its  dl8cretl<m,  believes  tbe 
Injury  from  the  misconduct  to  be  so  serious 
as  to  require  a  new  trial 

In  the  present  case  the  court  did  not, 
at  the  time  of  the  objection  and  request  for 
an  instruction  ocmoeming  this  particular  part 
of  tbe  argument  either  doiy  or  grant  the 
request  Afterwards,  however,  dnrii^  the 
same  argument,  objection  was  made  to  an- 
other portion  thereof,  and  a  like  request 
made  for  an  instruction  to  the  Jury,  and 
thereupon  tlie  conrt  Instructed  tbe  Jury  not 
to  consider  the  remarks  as  influencb^  tbelr 
verdict  and  *^ot  to  be  Influenced  by  any 
remark  of  any  attorney,  but  to  dedde  It 
on  tbe  law  and  tbe  evldaioe."  This  In- 
struction was  clearly  Intoided  to  ai^ly  to 
all  the  previous  ronariu  ot  the  district 
attwne^i  and  It  must  be  presumed  to  have 
been  so  understood.  The  other  instructlona 
also  r^ieatedly  directed  the  Jury  that  the 
several  facts  involved  In  the  guilt  of  the 
defoidant  must  be  determined  from  the  evi- 
dence and  proved  beyond  reasonable  doubt 
They  were  also  sworn  to  "a  true  vordlct 
render,  acccvdiiv  to  the  evidence."  If  tbe 
Jury  were  flt  to  try  the  case  at  all,  as  they 
are  conclusively  presumed  to  be^  they  must 
have  obeyed  these  clear  instructions  and 
their  own  solemn  oath. 

I  desire  to  say.  In  addition,  tbat  I  concur 
In  tbe  remarks  of  Justice  Henshaw  In  bis 
concurring  opinion.  I  think  the  Judgment 
should  be  affirmed. 

ANOELLOTTI,  J.  I  dissent  from  the  Jnds- 

ment  of  reversal,  and  concur  generally  la 
the  views  expressed  hy  Justice  SHAW  In 
his  dissenting  opinion.  In  regard  to  tbe 
charge  of  misconduct  on  the  part  of  the 
district  attorney  In  argument  I  have  no 
doubt  that  the  remark  complained  of  as  to 
an  existing  engagement  of  marriage  between 
Ferguson  and  the  daughter  Ida  was  im- 
proper ;  but  I  do  not  think  that,  under  tba 
circumstances  of  this  case,  we  have  the  right 
to  assume  that  tbe  Jury  may  have  been  at 
all  influenced  thereby,  In  view  of  the  explicit 
Instruction  of  the  court  to  the  Jury,  given 
during  the  argument,  that  tb^  must  not 
consider  or  be  Influmced  by  any  remark 
of  tbe  district  attorn^,  but  must  decide 
tbe  case  on  the  law  and  the  evidence. 

I  concur  in  the  views  expressed  by  Justice 
HENSHAW  upon  the  question  as  to  tbe 
admissibility  of  tbe  evidence  tending  to  show 
the  relations  existing  between  defendant  and 
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biB  daughter,  Ida,  and  also  In  what  la  said 
hy  blm  as  to  the  questions  asked  the  witness 
Ida  by  the  district  attorn^  In  telation  to 
ber  previous  statements  to  blm  and  to  others, 
ind  In  what  Is  said  by  blm  aa  to  the  only 
basis  upon  which  such  qneatlinis  can  ivoperly 
be  allowed. 

On  Petition  Cor  Rehearing 
raiATTY,  G  J.  A  rehearing  at  this  cause 
Is  denied,  but  It  la  proper  to  say  that  the 
petition  of  counsel  for  the  people  points  out 
a  mistake  In  my  <vlnlQn  whUA  requires 
correction.  The  8TQ>erlor  court  did  not  err 
Id  refo^ns  defaidanfa  requested  instruction 
18.  It  was  rendered  erroneous  by  the  In- 
serticAi  of  the.  w<ffd  "mlsdoneanor."  This 
tnlt  In  the  Instruction  waa  not  adverted 
to  In  the  argument  upon  which  the  cause 
wts  Bobmltted,  and  escaped  the  attention  of 
the  conrt,  as  it  seems  to  have  done  In  People 
T.  GloTer,  141  OaL  237,  2S8,  74  Pac.  740, 
where  a  similar  Instruction  waa  said  clearly 
to  express  the  law.  In  that  case,  as  In  this, 
however,  the  attention  of  the  court  waa  di- 
rected exclualvely  to  otbet  questlona  affecting 
tbe  mling  complained  of,  and  tills  particular 
fault  In  the  wording  of  the  InstmcUon  over- 
looked. The  law  on  the  point  la  oorrectly 
Btated  In  People  v.  Becker,  lOB  Gal.  481,  42 
Pac.  807,  80  L.  R.  A.  408.  It  la  proper, 
also,  to  state  that  for  anothw  reason  there 
waa  no  error  In  refusing  to  give  either  tbe 
eighth  or  el^teenth  Instractlon  requested 
by  defendant  The  points  to  which  they 
were  directed,  were  fully  covered  by  Instruc- 
tions 9,  10,  and  11,  given  at  request  of  the 
defendant.  This  fact  was  pointed  out  in  the 
Met  of  the  Attorney  General,  but  by  some 
Inadvertence  In  pr^urlng  the  (^nlon  my 
attention  waa  confined  to  the  Instructions 
0ren  at  the  request  of  the  people,  whldi, 
u  stated,  merely  pointed  out  the  limitations 
of  the  rlffht  of  self-defense. 

As  to  the  question  of  tbe  right  of  the 
people  to  prove  the  Incest  without  evidence 
aliunde  of  actual  jealousy,  the  point,  though 
not  decided  In  my  opinion,  seems  to  be  clearly 
decided  by  a  majority  of  the  conrt  In  tarot 
of  the  people;, 


HAUOHAWOnT  v.  RAYMOND  ft  al. 
(L.  A.  1,480.) 
(Supreme  Conrt  of  Oaliftnnla.  Dec.  11,  1906.) 
1  UomcaPAI.  CVttPOBATtOKB— Pdbxio  IxntovB- 

VBirrs — RBSOLtTTion  o»  Imximair. 
A  resolation  of  intention  for  a  public  Im- 
proTement  may  be  aided  by  reference  to  the 
plans  and  specifications. 

2.  Same — ^AmvEiAXKnr  or  ^KcmcAxiom — 

Necesotft. 

A  reaoltitlon  of  Intoition  for  a  public  im- 
provemeat  referring:  to  the  sjpecificatloDs  and 
plans  is  not  Insufficioit  because  the  plans  and 
ipeciflcations  are  not  physically  annexed  to  it 
8.  SaifB — Cteanoir  or  SnccinoATioif s— Oboi- 

SAifcn. 

It  is  not  necessary  that  the  specifications 
lor  a  pnbUe  Improvement  sbonld  b«  created  by 
•rdinance^  Instead  of  by  resohitiMi. 


4.  Samb— BounDAsna  or  AanaaimiT  Dxs- 

TBiOT — Objections. 

The  failure  of  a  property  owner  to  object 
to  the  boundaries  of  ao  assessment  district 
at  the  time  that  he  Is  given  a  riiftt  to  object 
by  Btatnte  amounts  to  a  waiver,  and  he  Is 
concluded  by  the  decision  ot  the  oonndt 
6.  Saub — BNoiima's  Estdcatb — Fazlvbe  to 

FUBNIBH. 

Since  the  statute  merdy  requires  that  the 
cltr  enjclneeF  shall  famish  an  estimate  of  a 

Eablic  improvement  if  required  by  the  council. 
Is  failure  to  furnish  it  does  not  invalidate  an 
assessment  in  the  absence  of  any  showing  that 
the  estimate  was  required. 

D^artment  2.  Appeal  from  Superior  Court 
Los  Angeles  County ;  Luclen  Sfaaw,  Judge. 

Action  by  W.  J.  Hanghawout  against  Wil- 
liam Raymond  and  others.  From  a  judgment 
In  favor  of  plaintiff,  defendants  appeaL  Af- 
firmed. 

&  O.  Honghton,  Leslie  R.  Hewitt  and  Lee, 
Scott  Bailey  ft  Chase,  for  an^ellants.  Good- 
rich ft  McCutefaen  and  H.  J.  Stevow,  for  res- 
pondent 

HENSHAW,  J.  This  Is  an  action  to  fore- 
close an  assessmoit  tar  the  constmctkm  of 
a  public  sewer  In  the  dty  of  Los  Angeles. 
PlalntUF  recoraed  Judgments,  and  defendants 
appeal  upon  the  usual  technical  grounds. 

Some  of  the  questions  have  already  been 
dlflposed  of  by  this  court  In  Haughawout  v. 
Hubbard.  181  Cal.  675,  68  Pac  1078.  Upon 
tills  an;>eal  the  principal  attach  la  made  upon 
the  suffldwcy  of  the  resolution  of  intention, 
which  it  is  declhred  does  not  suffidaitly 
describe  the  work.  Our  statute  prescribes 
merely  that  it  shall  "describe"  the  work.  Wa 
need  not  be  at  pains  to  follow  the  elaborate 
objections  which  appellants  urge.  The  reso- 
lution of  Intention  by  specific  reference  makes 
the  plana,  profiles,  and  specifications  a  part  of 
itself,  and  these,  taken  with  the  resolution  of 
intention,  are  certainly  sofllclent  to  carry  all 
knowledge  and  notice  to  the  property  owner 
which  a  fair  construction  of  tbe  street  law 
requires.  That  the  resolution  of  Intention 
may  be  aided  by  reference  to  the  plans  and 
specifications  is  well  settied.  Williams  v. 
Bergin,  116  Cal.  57.  47  Pac.  877:  Cohen  v. 
Alameda.  124  Cal.  507,  57  Pac  377;  Grant  v. 
Barber,  135  Cal.  188,  67  Pac.  127.  As  a  typ- 
'  leal  illustration  of  the  refinement  of  the  tech- 
nical objections  which  are  Invoked  against 
these  proceedings.  It  may  be  {Minted  out 
that  It  is  contended  that  the  plans,  profiles, 
and  specifications  cannot  be  used  to  aid  tbe 
resolution  of  Intention,  because  they  were 
not  physically  "annexed"  to  It  Reliance  is 
here  placed  apou  Grant  v.  Barber,  supra, 
where  the  word  "annexed"  was  employed. 
A  casual  Inspection  of  the  opinion  In  Grant  t. 
Barber  will  disclose  that  the  annexation  there 
meant  was  an  annexation  by  reference,  which 
was  the  only  annexation  In  that  case,  as  well 
as  In  the  case  at  bar.  Notwithstanding  that 
the  proceedings  for  street  work  and  sewer 
work,  like  proceedings  In  taxation,  are  In 
Ittvltnm,  and  that  therefore  a  fairly  strict  and 
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accurate  compliance  vritb  all  the  statutory 
requirements  Is  neceseary,  this  Is  tbe  Uiuit  to 
which  any  court  should  be  expected  to  go  In 
disposing  of  the  questions  which  ate  loTolved. 
The  contractor  who  has  honestly  and  suh- 
stantially  compiled  wltb  his  contract,  of 
which  tbe  property  owners  have  recelred  and 
will  continue  to  receive  tbe  benefit,  la  quite  as 
much  entitled  to  tbe  protection  of  the  law 
as  are  tbe  property  owners  tbemselTes,  and, 
upon  tbe  otber  band,  an  endeavor— erea  a 
succeeaful  endeavor — npou  tbe  part  <3t  tbe 
property  owners  to  defeat  tbe  Juat  claims  of 
such  a  contractor,  by  a  resort  to  tbe  extreme 
technicalities  of  tbe  law,  can,  upon  the  whole, 
operate  only  to  the  disadvantuge  of  the  prop- 
erty owners  themselves,  since  it  necessarily 
trads  to  increase  the  price  at  which  any  and 
all  future  contractors  will  be  willing  to 
engage  In  work.,  payment  for  wblcb,  after 
having  been  duly  performed.  Is  met  by  har- 
assment and  vexatious  delay,  with  the  pros- 
pect at  the  end  of  utter  failure  of  recovery. 

Tbe  objection  that  tbe  specifications  should 
have  been  created  by  ordinance  and  not  by 
resolution  Is  answered  by  Santa  Cruz  Ro<^ 
Paving  Co.  T.  Heaton,  lOD  Cal.  162,  38  Pac. 
COS.  Tbe  contention  that  benefited  property 
was  omitted  from  tbe  assessment,  and  the 
whole  assessment  Is  therefore  Invalidated,  is 
disposed  of  by  the  case  of  Duncan  v.  Ramlsb, 
142  Cal.  686,  76  Pac  661.  So,  also,  and  upon 
tbe  same  authcnrlty,  Is  the  further  objection 
that  the  so^Ued  assessment  district  em- 
braced only  lots  fronting  on  tbe  sewers,  upon 
which  proposition  citation  may  also  be  made 
to  Savings  &  Loan  Society  v.  Ramlsb,  138 
Cal.  120,  69  Pac.  88,  70  Pac.  1067.  Nor  does 
tbe  fact  that  the  engineer  did  not  furnish  an 
estimate  invalidate  tbe  assessmmt;  the  stat- 
ute retiuiring  merely  that  the  engineer  shall 
furnish  an  estimate  to  the  dty  council.  If 
required  by  It  and  the  record  disclosing  that 
the  estimate  was  never  required. 

No  otber  of  the  objections  presented  by 
appellants  seems  to  merit  special  notice,  and 
for  the  foregoing  reasons  tbe  Judgment  and 
order  appealed  from  are  affirmed. 

WecDDCOr:  UcFABLAND,  J.;L0BIOAN,  J. 


HAUaHAWOUT  T.  BONTNOB  «t  aL 

(li.  A.  960.) 
(Suprone  Court  of  California.  Dec.  11,  1900.) 

Department  2.  Appeal  from  Superior  Court, 
LcM  Angeles  County;  l/uclen  Shaw,  Judge. 

Action  by  W.  J.  Haugbawout  against  W. 
A.  Bonynge  and  others.  From  m  Judgment 
In  favOT  of  plaintift,  and  from  an  order 
denying  a  new  trial,  defendants  appeal.  Af- 
flnned. 

8.  O.  Houghton,  Leslie  B.  Hewitt,  and  Lee, 
Scott,  Bailey  &  Chase,  for  appellants.  Good- 
rich A  McCutchen  and.  H.  J.  Stevens,  for 
respondent 


SEPORTER.  HOtl 

PSIR  CURIAM.  Tbe  points  urged  by  tbe 
appellants  In  this  case  are  identical  with 
thoee  heretofore  considered  and  disposed  of 
In  Haugbawout  v.  Raymond  (L.  A.  1,400, 
filed  this  day)  88  Pac.  63;  and,  for  the  rea- 
sons In  that  case  given,  the  Judgment  and 
order  here  appealed  from  are  affirmed. 


STOCKTON  GAS  &  ELECTRIC  00.  T.  SAN 
JOAQUIN  COUNTY  (two  cases). 
(Sac  1,065.  1,070.) 
(Sapreme  Oonrt  of  California.   Dec  14,  1905.) 

Taxatioh— Puce  or  Taxatioh— FsiJicHisiE 
TO  Use  Stkbetb.  . 
Tbe  franchise  ext«ided  br  Gonat  art  11, 
S  19,  to  lay  pipes  and  cMidnits  or  erect  poles, 
and  supplj  the  inhabitants  of  a  city  with  arti- 
ficial ligQt,  is  an  iDcori>oreal  hereoitament,  or 
real  estate  In  tiie  nature  of  an  easement,  per- 
taining to  tbe  streets  of  a  dty  wberein  It  Is 
exercised,  and  Is  therefore  assessable  for  taxa- 
tion only  In  tbe  county  in  which  such  city  is 
located,  under  Const  art  13,  i  10,  providing 
that  all  property  (save  property  of  railroads 
operated  In  more  than  one  county)  "shall  be 
assessed  in  tbe  county  *  *  *  mr  district  in 
which  it  is  situated." 
McFarland*  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court 
San  Joaquin  County ;  Job^  H.  Bndd,  Judges 

AcUmis  by  the  Stocktim  Oaa  ft  flnectrtc 
Company,  a  corporation,  against  tbe  county 
of  San  Joaquin.  Judgment  for  defaidant 
in  both  cases,  and  plalntlfl  antealfl.  Jadff- 
moit  in  both  caaea  affirmed. 

Nicol,  Orr  ft  Natter,  for  appellant  A.  H. 
Ashley,  for  respondait  Page,  McOatcben  ft 
Eiilsbt  and  WlUiam  B.  Boal^,  amid  curlse. 

LORIGAN,  J.  These  are  appeals  in  two 
cases,  whidi,  as  tiiey  involve  tiie  same  main 
legal  propoaAtlwi,  will  be  dl^iDsed  of  together. 
They  are  actions  to  recover  taxes  paM  to 
the  ,tax  collector  of  San  Joaquin  county  by 
plaintiff  under  protest;  one  to  recover  sndi 
taxes  paid  in  the  year  1898,  the  otlier  for 
taxes,  paid  In  tbe  year  1899,  upon  the  aaseae- 
ment  of  a  franchise  hereinafter  to  be  men- 
tftmed.  Plaintlfl  is  a  corporation  organised 
under  the  laws  of  this  state  for  many  pur- 
poses, among  others  to  manufacture,  use, 
transmit,  purchase,  and  sell  gas  for  illuminat- 
ing, heating,  and  otber  purposes;  to  purchase, 
generate,  transmit  nse,  purchase,  and  sell 
electricity;  to  produce,  conduct  oae,  purchase, 
and  sell  steam  and  ateam  power;  and,  gener- 
ally, to  engage  in  tbe  bnsiness  of  producing, 
transmitting,  and  selling  light  heat  and 
power.  Tbe  place  where  the  principal  busi- 
ness of  the  corporation  Is  to  be  transacted 
la  aet  forth  in  its  articles  of  incorporation 
a>  required  by  section  290  of  the  Civil  Code, 
and  is  declared  to  be  tbe  dty  and  county  of 
San  Frandsco.  At  tbe  time  when  the  as- 
sessments in  question  on  this  appeal  were 
made  tbe  plaintiff  corporation  was  actually 
engaged  in  the  business  of  supplying  tlie  In- 
habitants of  tbe  dty  of  Stockton  wltb  gu 
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nnd  electric  light,  nsliig  the  streets  of  the 
clt7  for  tlut  parpose,  Its  pipes  and  conduits 
b^W  laid  ther^  for  the  dlBtrlbntl<m  of  gas. 
and  its  poles  strung  with  wires  wected  there- 
on tbr  tibe  transmission  of  electricity.  These 
aasessmenta,  made  by  the  assessor  of  San 
Josqntn  county,  were  of  what  was  denomi- 
nated the  "franchise"  of  the  appellant  exer^ 
dsed  In  the  of  Stockton,  and  which  Is 
described  in  the  findings  In  each  case  as  "tlie 
right  and  prlrllege  of  nslng  the  public  streets 
and  thoroughfftres  of  said  dty  of  Sto(^toa 
for  laying  down  pipes  and  ccoidnlts  tiiereln 
and  connections  therewith,  and  for  erecting 
poles  therein  and  of  running  electric  wires 
oTer,  across,  and  about  the  same,  and  of 
making  connections  therewith  so  fut  as  was 
necessaiy  for  supplying  said  city  of  Stock- 
ton and  its  Inhabitants  with  gaslight  and 
dectrle  light,  and  In  connection  therewith 
to  collect  rates  and  charges  for  said  light 
famished  said  city  and  Its  inhabltantB."  In 
addltioD  to  the  araessment  upon  its  franchise 
as  so  described,  the  plalntlfl  was  assessed 
eadi  year  in  question  upon  other  property 
In  the  dty  of  Stocktcm,  Including  Its  pipes, 
poles,  and  wires  in  use  in,  under,  and  upon 
the  streets  thereof.  It  paid  all  the  other 
taeB  leried  without  protest,  but,  as  to  the 
taxes  levied  upon  said  frandilse,  paid  them 
eadi  year  andor  protest  and  these  actions 
nre  brought  to  reoorer  back  the  amounts  so 
psid.  Judgments  were  entered  In  faror  of 
defendant,  and  tram  them  plaintiff  appeals. 

It  Is  proTlded,  by  section  19,  art  11,  of  the 
Constitution  flut,  "In  any  dty  where  there 
are  no  public  woAa  owned  and  controlled  by 
the  nranicipaUty  fbr  supplying  the  same  with 
water  or  ardfidal  llglit,  any  IndlTldnal  or 
any  eonpany  duly  Incorporated  for  such  pur- 
poses nndv  and  by  authority  of  the  laws  of 
this  state  •  •  •  shall  hare  the  privilege 
at  using  tiw  public  streets  and  thoroughfares 
thereof  and  of  laying  down  pipes  and  con- 
duits tiiereln  and  conneetlonB  therewith  to 
far  as  may  be  necessary  for  Introducing  In- 
to and  supplying  such  dty  and  Its  Inhabit- 
ants either  with  gaslight  otha  illumlnat- 
iag  Vght,  or  with  fresh  water  for  domestic 
and  an  other  purposes  •  •  •  uptm  the 
oonditton  that  the  municipal  gorenunent 
shall  bare  the  right  to  r^^te  the  charges 
thereot"  Section  3628  of  the  Political  Gbde 
proTldea  that  "the  franchise,  roadway,  road- 
bed, rails  and  rolling  stock  of  all  railroads 
operated  In  more  than  me  county  in  this 
state  ahaU  be  assessed  by  the  state  board  of 
equalisation  as  herelnaftw  provided  fbr. 
Other  frandilsea.  granted  by  the  anthorltlea 
of  a  connl7,  dty,  w  dty  and  county,  must  be 
asseased  in  the  county,  dty.  or  dty  and 
county  within  whldi  they  were  granted.  If 
jnvnted  by  any  other  authority,  they  must 
be  asaesscd  In  the  county  in  which  the  oor^ 
poratlons,  firms  or  persons  owning  or  hold- 
ing tbem  haTO  their  piinclpaJ  place  of  busi- 
ness." No  qneetioa  Is  raised  that  a  franchise 
Is  property  under  the  terms  of  Uie  ConsUtu- 


thm  and  revenue  laws  of  the  state,  and  that 
it  Is  taxable  as  such.  Tbe  sole  question  re- 
latlTe  thereto  is,  was  the  frandilse  assessed 
against  the  plalntUT  i^vperly  assessable  in 
the  county  of  San  Joaqnln7 

It  is  inslBted  by  appellant  that,  as  to  a 
corporatlffli  organized  nnd«  the  laws  of 
Oils  state,  and  auUiorised  to  supply  gas  and 
electrldty  to  cities  for  illuminating  purpose, 
Its  corporate  franchlae  Induded  as  a  neces- 
sary part  thereof,  and  as  indispensable  to 
the  mjoyment  of  that  franchise,  the  privi- 
leges extended  by  the  constitutional  provtaiou 
of  using  the  public  streets  and  thoroughfares 
of  cities  for  laying  down  pipes  and  conduits, 
and  pladng  thereon  electric  poles  and  string- 
ing wires  across  and  over  the  same,  and, 
as  an  Inddoit  to  such  iHrlTllege,  tiie  ^ht  to 
collect  from  the  dtlm  and  the  inhabitants 
thereof  for  gas  and  electrldty  distributed 
and  sold  therein;  that  the  right  to  ex^dse 
these  privileges,  extended  by  the  constltutltm- 
al  provision  to  all  corporations  created  like 
the  plaintiff  for  one  of  the  purposes  spedfled 
therein,  constituted  part  of  Its  formative 
charter;  that  Its  corpwate  franchise  em- 
braced and  induded  these  privileges  as  a 
grant  to  It  of  them  by  the  sovereign  authority, 
and  that  such  franchise,  considered  as  an 
entirety,  was  assessable  only  in  the  city  and 
coonty  of  San  Frandsco,  where  its  prlndpal 
place  of  bnsineBS.  fixed  by  Its  arttdes  of  In- 
corporation, was;  and  that  tiie  act  of  Uxe 
assessor  of  San  Joaquin  county  In  assessing 
its  franchise  In  that  county  was  unauthorized 
and  void.  While  we  have  directed  attention 
to  the  contention  of  plaintiff,  we  have  done 
so  simply  to  state  his  position,  and  do  not 
deem  It  necessary,  in  the  view  we  take  of  the 
case,  to  particularly  discuss  It,  though  some 
reference  may  be  made  to  it  in  a  general 
way  as  we  proceed.  Nor  do  we  feel  called 
upon  to  determine  othw  points,  raised  on  the 
appeal  1^  respondwts,  as  to  the  proper  con* 
structiDn  to  be  placed  on  tiie  phrase  *'prind- 
pal  place  of  business,"  as  used  in  section 
8628  of  the  Political  Oode— whether  it  means 
the  actnsl  place  of  the  transaction  of  fran- 
chise business  or  the  office  of  the  corimra- 
tion  where  bndnen  of  a  strlcQy  cori>orate 
luture  is  transacted — nor  to  pass,  as  Invited 
to  do,  upon  the  constitutionality  of  this  sec- 
tion of  the  Political  Code  itself. 

WhUe  all  these  propositions  have  been 
learnedly  discussed  by  counsel,  a  considera- 
tion of  them  is  unnecessary,  because  we  are 
satisfied  that  the  validity  of  the  assessment 
of  this  franchise  by  the  assessw  ot  San  Joa- 
quin county  must  be  sustained,  under  sec- 
tion 10  of  article  IS  of  the  Constitution. 
That  section  provides  Ibat  "all  prt^rty 
*  *  *  shall  be  assessed  in  the  county,  dty, 
dty  and  coun^,  town,  township,  or  dlsMct 
in  whidi  it  Is  situated."  As  this  constitution- 
al provision  dedares  that  alt  property  (save 
proper^  €t  ralbwds  operated  In  more  than 
one  county,  which  It  provides  shall  be  assess- 
ed by  the  state  tward  of  equalisation)  must 
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be  aflsessed  In  the  locality  where  It  Is  situat- 
ed, It  follows,  as  a  franchise  Is  property  sub- 
ject to  taxation,  that  If  the  fraDchise  which 
was  assessed  against  plaintiff  In  the  county 
of  San  Joaqnln  had  a  local  situation  in  the 
city  of  Stockton,  In  that  county,  It  was  prop- 
erly assessed  there  under  the  constitutional 
mandate,  and  could  be  assessed  nowhere  else. 
And  if  it  be  determined  from  a  consideration 
of  the  authorities  that  a  franchise,  or  right 
exercised  by  the  plaintiff  in  the  streets  of 
the  city  of  Stockton,  is  of  a  local  character, 
it  is  an  immaterial  matter  for  consideration 
as  the  source  from  which  the  right  or  fran- 
chise sprung.  It  can  he  of  no  moment  that 
the  franchise  Is  granted  by  the  Constitution 
— by  the  state  in  Its  sovereignty.  It  is  not 
the  source  from  which  It  was  derived  that 
shall  determine  the  place  where  It  shall  be 
assessed  and  taxed,  but  the  place  where  it  is 
situated.  For  the  purpose  of  taxation  under 
the  constitutional  provision  it  is  not  the  locus 
of  the  grantor  that  Is  to  be  considered,  but 
the  situs  of  the  franchise.  This  provision  of 
the  Constitntlon  is  but  the  recognition  of 
one  of  the  fundamental  principles  of  taxa- 
tion that  property,  situated  in  a  city  and 
county,  shoold  be  taxed  there  for  the  pur- 
pose of  revenue;  that  the  property  which 
has  had  the  protection  and  benefit  of  munic- 
ipal government  shall  pay  its  share  of  the 
expenses  required  to  Insure  these  advan- 
tages, apportioned  on  the  basis  of  the  actual 
value  of  that  property.  San  Francisco,  etc., 
Ry.  V.  Scott,  142  Cal.  229,  75  Pac.  576.  It 
applies  to  all  property.  And  where  a  fran- 
chise, or  the  right  acquired  by  an  exercise 
of  It,  Is  of  a  local  character,  it  requires  that 
it  shall  be  assessed  In  the  locality  which 
Is  burdened  with  Its  exercise,  and  upon  which 
Is  cast  the  duty  of  protecting  the  property 
embraced  in  such  exercise.  While  the  right 
la  accorded  by  the  Constitution  to  the  plain- 
tiff In  common  with  all  kindred  corporations 
and  with  Individuals  to  use  the  streets  of  a 
city  for  the  purpose  of  furnishing  illmnlnants 
to  It  and  Its  inhabitants,  it  cannot  be  said 
that  any  one  individual  or  corporation  pos- 
sesses this  right  merely  by  virtue  of  the  con- 
stitutional provision.  The  Constitution  ex- 
tends a  potential  right  to  those  enumerated 
in  Its  provisions  to  avail  themselves  of  the 
benefit  of  the  franchise.  But  this  general 
extension  of  the  privilege  does  not  Invest  in- 
dividuals or  corporations  with  the  franchise 
in  the  streets  of  any  particular  city.  It  Is 
only  acquired  when  the  constltutlona]  grant 
la  actually  accepted;  when  the  pipes  and 
conduits  for  gas  or  the  electric  poles  are 
laid  In  or  erected  on  the  streets  of  the  city. 
It  la  then  owned  by  any  indlrldoal  or  cor- 
poration doing  so,  as  an  accepted  franchise 
under  the  general  constltntlonal  grant,  exer- 
claed  In  the  particular  city  where  tiiese  ap- 
pliances are  laid  or  erected.  By  the  pro* 
visions  of  the  Constitution  all  persons  and 
all  oorporattons  organised  for  the  purpose 


RBPOBTBB.  (OaL 

of  supplying  these  necessities  are  given  the 
capacity  to  take  the  franchise  extended 
thereunder,  but  they  do  not  acquire  It  until 
they  have  accepted  It  by  proceeding  to  Its 
actual  exercise. 

While  considering  this  constitutional  grant 
of  the  right  to  use  the  streets  of  cities 
throughout  the  state  by  Individuals  or  cor- 
porations for  supplying  either  water  or  arti- 
ficial light  (when  the  city  owns  no  public 
works  for  such  purpose),  It  is  well  to  remem- 
ber the  purpose  which  was  sought  to  be  at- 
tained under  the  provision.  It  was  to  pre- 
vent the  abuses  which  the  framers  of  the 
Constitution  believed  were  therefore  Indul- 
ged in  by  municipal  officers,  who,  by  impos- 
ing onerous  burdens  and  conditions  upon 
persons  desiring  to  compete  with  existing 
companies  In  such  municipalities,  in  supply- 
ing such  necessities,  precluded  them  from 
doing  so,  and  hence  created  a  monopoly  In 
favor  of  existing  corporations.  By  providing 
for  unrestricted  competition  In  the  supply- 
ing of  these  necessities,  It  prevented  such 
abuses.  But  while  this  was  the  purpose  in 
view,  and  the  facility  was  afforded  to  use 
the  streets  of  a  city  for  that  purpose,  with- 
out the  necessity  of  obtaining  a  franchise 
therefor  from  the  municipal  authorities.  It 
was  not  Intended  thereby  that  in  the  exer- 
cise of  such  privilege  whatever  rights  of  a 
valuable  property  nature  were  acquired 
should  not  be  subject  to  taxation  in  the 
locality  where,  through  the  exercise  of  the 
franchise,  the  corporation  became  Invested 
with  them.  Now,  Is  the  franchise  exercis- 
ed by  the  plaintiff  in  the  city  of  Stockton,  or, 
more  accnrately  speaking,  the  right  or  in- 
terest which  plaintiff  acquired  In  the  streets 
of  that  city  by  virtue  of  its  exerdse,  property 
of  a  local  character,  property — to  use  the 
term  In  the  constitutional  provision — "slta- 
ated"  In  the  city  of  Stockton?  We  think 
the  authorities  support  the  contention  of  re- 
spondent that  It  Is;  that  the  franchise  ex- 
tended by  tbe  constltntlonal  provision  to  lay 
pipes  and  conduits,  or  erect  poles  and  sup- 
ply the  Inhabitants  of  a  dty  with  ardflcial 
light.  Is  an  Incorporeal  hereditament— is  real 
estate  in  the  nature  of  an  easement  pertain- 
ing to  the  streets  of  the  dty  In  which  It  is 
exercisable;  that  It  Is  inseparaUy  annexed 
to  the  soil  OBt  of  which  Uw  profit  arlsea, 
and  has  a  lf>cal  situation  In  the  place,  and 
that  place  only,  where  the  right  Is  actnaliy 
exorcised. 

The  principle  that  franchises  of  tbe  char- 
acter here  involved  are  treated  as  incorpo- 
real h«edltamentB  finds  ready  mpj^ort  In 
the  anthoritieB.  In  Bowman  et  al.  t.  Wat- 
ham  et  al.,  Fed.  Cob.  Na  1,740,  p.  1062,  It  Is 
said:  "And  the  only  inquiry  now  la  whether 
the  ferry  right  reserved  Is  of  the  same  na- 
ture, in  this  respect,  as  a  part  of  the  land. 
In  what  does  It  differ?  It  Is  (^ipnrtenant  to 
the  soli,  and  constitutes  no  inconslderBble 
part  of  its  value.  As  has  been  shown,  It  Is 
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Bosceptlble  of  a  different  ownership  from 
the  soil.   It  Is  still  a  rl|;ht  growing  out  of 
the  soil,  and  subjects  It  to  the  servitude  in 
wbosoeTer*B  bands  it  may  come.  Although 
on  incorporeal  hereditament,  in  contempla- 
tion of  law,  it  is  property,  real  property.  It 
passes  by  deed — is  assets  In  the  hands  of 
helra;  and  In  all  respects  Is  subject  to  the 
laws  which  regulate  real  estate.    •    •  • 
There  would  seem  to  be  no  doubt  that  the 
ferry  franchise,  with  all  that  belongs  to  it 
may  be  taken  by  descent  or  by  coDTeyance 
the  same  as  other  Interests  which  pertain 
to  realty."  In  Dundy  t.  Chambers  et  al.,  23 
111.  312.  It  is  also  said:  **Chancenor  Kent;  in 
his  Commentaries  (rolume  S,  p.  ^B8),  In  t^ea^ 
iDg  of  franchises  In  roa^  and  ferries,  says: 
'An  estate  in  ancb  a  franchise,  and  an  estate 
In  land,  rest  upon  the  same  principle,  being 
equally  grants  of  a  right  or  privilege  for 
an  adequate  consideration.*  And  he  calls 
snch  franchises  Incorporeal  hereditaments. 
Hflllard,  in  hia  treatise  on  Beal  Property 
(Tolnme  1,  p.  1),  classes  a  ferry  tranchlae 
amongst  hereditaments."  And  In  Cue  v. 
Tidewater  Canal  Company,  24  How.  (U.  S.) 
203,  16  L.  Ed.  689,  It  Is  aald:   "The  pnq>ert7 
seised  Iqr  the  marshal  is  of  itself  of  scarce* 
ly  any  ralue.  apart  from  the  franchise  of 
taking  ton,  with  which  It  is  connected  In 
the  bands  of  the  company,  and.  If  sold  under 
this  fieri  fadas  without  the  franchise,  would 
bring  scarcely  anything;  but  would  yet,  as 
it  la  essoitial  to  the  working  of  the  canal, 
render  the  property  of  the  company  in  the 
franchise,  now  so  valuable  and  productive, 
utterly  worthless.  Now  It  Is  very  clear 
that  the  franchise  or  right  to  take  toll  on 
boats  going  through  the  canal  would  not 
pass  to  the  purchaser  under  this  execution. 
The  franchise  being  an  Incorporeal  heredita- 
ment cannot,  iqmn  the  setQed  principles  of 
the  omimon  law,  be  seized  under  a  fieri 
facias."   In  People  v.  O'Brien,  111  N.  T. 
48,  18  N.  H.  692,  2  L.  R.  A.  25B,  7  Am.  St 
Rep.  684,  the  court  said:   "In  speaking  of 
the  franchises  of  a  corporation  we  shall  as- 
sume that  none  are  assignable,  except  by  the 
Vedal  authority  of  the  Legislature.  We 
must  also  be  understood  as  referring  only  to 
iudi  ftaneblses  as  are  usually  authorized  to 
he  transferred  by  statute,  viz.,  those  requir- 
ing for  their  enjoyment  the  use  of  corporeal 
property,  such  as  railroad,  canal,  tel^raph. 
gas.  water,  bridge,  and  similar  companies, 
and  not  to  those  which  are  In  their  nature 
purely  Incorporeal  and  Inalienable,  such  as 
the  right  of  corporate  life,  the  exercise  of 
banking,  trading,  and  Insurance  powers,  and 
similar  privileges.   The  franchises  last  re- 
ferred to,  being  personal  In  character  and  de- 
pendent upon  the  continued  existence  of  the 
d(mor  for  their  lawful  exercise,  necessarily 
expire  with  the  extinction  of  corporate  life, 
nnleas  special  provision  Is  otherwise  made. 
•  '   •   In  the  former  class  it  has  been 
held  that  at  common  law  real  estate  acquired 


for  the  use  of  a  canal  company  could  not 
be  sold  on  execution  against  the  corporation 
separate  from  its  franchise,  so  as  to  destroy 
or  impair  the  value  of  such  franchise. 
*  *  *  And  by  parity  of  reasoning  it  must 
follow  that  the  tracks  of  a  railroad  company, 
and  the  franchise  of  maintaining  and  operat- 
ing Its  road  in  a  public  street,  are  equally  In- 
separable, In  the  absence  of  express  legisla- 
tive authority  providing  for  ttielr  severance." 
In  City  of  Chicago  t.  Baer,  41  IlL  306,  the 
court  says:  "Certain  It  Is  that  this  railway 
company  has  a  franeblse  appurtenant  to 
this  street;  that  through  iJxis  ftanchlse,  it 
has  a  right  of  occupancy  In  a  portion  of  the 
street  peculiar  to  Itself,  and,  so  far  as  may 
be  necessary  to  run  Its  cars,  exclustve;  that 
this  right  of  occupancy  la  secured  for  a  long 
term  of  years;  that  this  franchise  and  this 
right  of  occupancy  together  constitute  a  prop- 
er^ fixed  and  Immovable  in  Its  character 
like  realty,  and  recognized  and  protected  by 
the  law  aa  fully  aa  a  fee  aimple  In  land." 

Ifrom  these  autborltles  it  would  appear 
then  that  the  franchise  extoided  by  the 
Constitution  la  of  such  a  character  that  it 
is  IndlBsolubly  annexed  to  the  street  of  a 
city  In  and  upon  which  It  la  exercised,  and 
that  while  an  Incorporeal  hereditament  it 
Is,  In  contemplation  of  law,  real  im^erty, 
an  easonent  appurtenant  to  auch  streets. 
This  being  so,  It  necessarily,  as  real  property, 
has  a  situs  In  the  city  where  It  Is  exercised, 
and,  mder  the  cmstltutlDnal  prorlBlon  with 
reference  to  the  asaerament  of  pr(^>a:ty,  must 
be  aaaesaed  there.  It  will  be  observed  from 
these  authorities  which  we  have  cited  that 
the  right  to  use  the  streets,  and  the  right 
to  take  tolls  by  reason  of  their  use,  are 
Inseparable  parts  of  the  franchise.  Tbe  Ia^ 
ter  is  a  right  arising  out  of  the  soil,  a  right 
to  take  a  profit  out  of  the  eaaement  ac- 
quired in  the  streets  of  the  city,  and  the 
easement  and  the  right  to  take  a  profit 
therefrom  can  be  valuable  only  when  ex- 
ercised together.  That  these  rights  ctmjolnt- 
ly  constitute  the  franchise  la  also  the  view 
takax  by  this  court  In  Spring  Valley  Water 
Company  v.  Barber,  99  Cal.  88,  88  Fac.  78S, 
21  L.  R.  A.  416. 

But  independent  of  the  general  principle 
announced  In  these  autborltlw  with  referoice 
to  the  nature  of  the  rl^t  plaintiff  acquired 
by  exercise  of  the  franchise  In  the  streets 
of  the  muoldpailty,  it  Is  clear  from  the 
decision  In  the  appeal  of  N.  B.  ft  N.  B.  R. 
Co..  32  Cal.  612,  wbere  the  matter  la  fully 
considered  and  discussed,  that  the  franchise 
exerdsed  by  plalnUff  invested  It  with  an 
easement  therein,  real  property,  the  situs  of 
of  which  was  necessarily  local.  And  this  is 
equally  apparent  when  we  examine  the  Civil 
Code.  Section  801  thereof  declarea  the  servi- 
tudes which  may  attach  to  other  lands,  and 
which,  when  so  attached,  shall  constitute 
easements,  and,  among  others,  are  Included, 
by  Bubdirlalons  4  and  6,  respectively,  **tbe 
right  of  way"  and  "the  right  of  transacting 
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boiliieBS  upon  land."  Under  section  802  of 
the  same  Code,  "die  right  of  way"  Is  des- 
ignated as  among  the  land  burdens  which 
may  be  granted  or  beld,  although  not  at- 
tached to  land.  This  light  of  way,  an  ease- 
moit.  Is  real  property,  and  Is  distinctly  uid 
necessarily  local  In  character,  and  situated 
In  and  upon  land.  It  Is  clear,  too,  that 
the  right  to  use  the  plpe^  omdnlta,  and 
poles  for  the  transmission  of  lUumlnants  to 
the  dty  and  Its  Inhabitants  Is  a  right  wbi(di 
Is  exercised  and  can  be  exercised  mly  in 
connection  with  and  at  the  situs  of  the  right 
of  way  and  location  of  the  appliances.  It 
Is  a  right  enrclsed  by  means  of  these  ap- 
pliances In  cminectlon  with  a  right  of  way, 
BO  that  a  profit,  which  the  company  la  au- 
thorized to  take,  may  be  made  up<m  the 
sale  of  the  lUumlnants  which  th^  sarve 
to  transmit  This  right  to  so  use  them  for 
this  purpose  Is  as  local  to  the  dty  of  Stock- 
ton as  are  tbe  gas  pipes  and  the  electric 
poles  under  or  open  Its  streets,  and,  wlttaln 
the  meaning  of  subdlTlsltm  6,  abore  referred 
to,  is  a  *^ght  to  transact  business  up<m 
land,"  acquired  tn  addition  to  tbe  easement 
by  virtue  of  the  exercise  of  the  constitu- 
tional firanchlse. 

From  all  tbese  considerations  we  are  of  tbe 
(pinion  that  the  plalntlfF,  In  the  exercise  ot 
Its,  franchise,  acquired  rights  of  property  In 
and  over  the  streets  of  the  city  of  Stockton 
of  a  character  distinctively  local  to  that  city, 
and  that  under  sectlcm  10,  art  13  of  the 
Constitution,  above  quoted,  tb^  were  prop- 
erly asaesaed  by  the  assessor  ot  San  Joaquin 
county  In  that  conn^. 

The  appeal  from  the  judgment  In  each 
of  tiieae  cases  Is  accompanied  by  a  bill  of 
exceptions.  It  la  urged  tiiereln  that  the  trial 
court  erred  in  Its  rulings  relative  to  the 
admission  of  evidence.  Under  the  pleadings 
and  the  Issues  raised,  we  think  the  rulings 
were  correct 

The  Judgments  appealed  from  in  both  caaea 
are  afflrmed. 

We  concur:  SHAW,  J.;  ANOBLLOTTI, 
J.;  VAN  DYKB,  J.;  COOPER.  J. 

BBATTT,  a  J.  I  concur  In  the  Judgmmts 
of  affirmance,  and  upon  all  essential  points 
In  the  views  of  Justice  LORIQAN,  with 
the  sole  exception  that  In  my  opinion,  bis 
conclusion  requires  that  the  following  clause 
of  section  3628  of  the  Political  Code  must 
be  held  unconstitatlonal,  bo  far  as  It  applies 
In  terms  to  franchises  which  have  a  local 
situs:  "If  granted  by  any  other  authority 
they  must  be  assessed  In  the  county  in  which 
the  corporations,  firms,  or  persons,  owning 
or  holding  them  have  their  principal  place 
of  business."  The  framers  of  our  Constitu- 
tion did  not  leave  it  to  tbe  Leglslatnre 
to  determine  where  property  having  a  local 
situs  should  be  assessed.  That  was  a  matter 
which  they  settled  themBelves  by  the  provi- 
sion of  section  10  of  article  18:   "All  prop- 


erty, exceipt  as  fa^tinafter  In  this  section 
provided  [L  e.,  railroad  property]  ibaXl  be 
assessed  In  tiie  county,  dty,  city  and  county, 
town,  towniOiip  or  district  in  which  it  Is 
situated,  in  the  manner  prescrllied  by  law." 
If,  thoo,  tbe  privilege  of  using  the  streets  of  a 
dty  tar  the  purpose  of  laying  and  malntoln- 
Ing  pipes  for  the  dlstribntiim  ot  gaa  la  a 
franchise  having  a  situs  in  that  dty,  tiie 
fact  that  it  has  be&i  granted  by  "anotiier 
authority"  (the  people  of  the  state)  glv^ 
no  warrant  to  the  L^^lature  to  say  that 
It  shall  be  assessed  and  taxed  In  the  dly 
or  county  where  the  holder  of  the  franchise 
happens  to  have  his  prlndpal  place  of  busi- 
ness, w  where  be  resldea  The  whole  ques- 
tion to  be  dedded,  therefore,  Is  the  question 
wbethOT  this  particular  franchise  has  a  local 
dtuB,  for,  If  it  has,  it  Is  Idle  to  t«fer  to 
the  above-quoted  clause  of  sectt<m  8828  of 
tbe  Political  Oode  as  detsnnlnative  of  tiie 
controvofiy. 

Upon  this  question  of  situs  or  no  situs 
of  the  franchise  In  queatitm  it  can  scarcely 
be  necessary  to  add  anything  to  what  lias 
been  said  by  Justice  LORIGAN,  but  I  am 
tempted  to  put  tbe  same  view  in  a  form 
whldi  to  me  has  always  seemed  unanswer- 
able. huoA  always  has  a  situs.  The  owner- 
ship of  land  ccmalsts  In  the  right  to  use 
it  for  all  lawful  purposes,  and  that  right 
of  use  ocmstitutes  Its  wtuOe  value.  If  tiie 
owner  of  land  grante  to  another  the  right  of 
way  over  It.  or  tbe  right  to  lay  and  maintain 
pipes  through  it,  tbe  totaW^  ot  ownership  la 
divided  into  two  Borate  intweste:  Tbe  wlg- 
Inal  owner  retains  tbe  right  to  use  tbe  land 
for  every  lawful  purpose  not  Inconsistent 
with  the  exerdse  of  the  privilege  granted, 
and  bis  grantee  acquires  the  right  to  use  it 
for  the  Q>edal  purpoee  named  In  tbe  grant. 
It  Is  easy  to  suppose  a  case  in  which  tbe 
value  of  the  granted  privilege  or  easonant 
exceeds  tbe  value  of  tbe  Intwest  ron^nlng 
in  the  grantor^lndeed,  sudi  instances  are  of 
frequent  occurrence ;  but  whether  of  greater 
or  less  value,  It  Is  still  an  Interest  In  tliat 
particular  piece  of  land,  and  no  more  of 
an  Ideal  abstraction  tiian  the  remaining 
right  of  tbe  owner  to  cultivate  the  solL 
The  aggregate  value  of  tbe  two  rights  con- 
stitutes tbe  aggregate  value  of  the  land, 
and  eadi  Is  assessable  wbore  the  land  Is 
situated.  If  this  Is  true  of  an  easement  grant- 
ed In  land  held  tn  private  ownership.  It 
must  be  equally  true  of  a  franchise  to  use 
public  lands  for  similar  purposes.  The  priv- 
ilege is  essentially  the  same,  and  the  only 
reason  for  catling  one  a  franchise  wblle 
the  other  is  denominated  an  easement  Is  that 
the  former  Is  held  by  direct  grant  from  tbe 
sovereign,  while  the  other  is  the  grant  of 
a  private  person.  Tbe  conclusion  is  that  the 
right  to  use  land  wlthlu  the  munldpal  bound- 
aries of  the  city  of  8to<&ton  Is  assessable 
only  In  Stot^ton  for  city  purposes,  and  In 
the  county  of  San  Joaquin  for  state  and 
county  purposes.  The  difficulty  and  ctmfu- 
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sion  which  it  is  apprehended  (accordlDg  to 
the  dissenting  opinion  of  Justice  McFAR- 
LAND)  may  be  caused  by  otir  decision  In 
these  cases  Is,  I  think,  purely  imaginary, 
and  the  apprehension  groundless. 

There  Is,  of  course,  a  franchise — the  fran- 
chise to  hare  perpetual  succession,  etc.,  com- 
mon to  all  corporations  for  whatever  pur- 
poae  organized — which  Is  always  assessable 
whore  the  corporation  has  Its  principal  place 
of  business.  This  franchise  is  a  pure  ab- 
straction, and.  like  the  right  to  collect  a 
promissory  note  or  other  chose  In  action,  It 
has  no  fixed  situs,  but  follows  the  person 
of  its  owner,  and  Is  assessable  where  the 
owner  lives,  and  that,  In  the  case  of  a 
CaHfomla  corporation,  is  the  place  desig- 
nated in  Its  articles  of  Incorporation  as  its 
principal  place  of  business.  The  only  diffi- 
culty to  be  apprehended  is  In  placing  a 
valuation  upon  this,  the  strictly  corporate 
franchise.  Bat  that  difficulty  Is  not  new, 
and  will  neither  be  enhanced  nor  diminished 
by  tbe  present  decision.  The  method  of  as- 
certaining the  value  of  the  corporate  fran- 
chise, sanctioned  by  this  court  In  some  of  its 
decisions,  and  nowhere  disapproved  as  far 
as  I  am  aware,  is  to  take  tbe  dilfereuce 
between  fbe  market  value  of  Its  shares  and 
the  value  of  Its  tangible  property  as  the 
basia  of  aesessmrat  Wbatever  difficulty 
this  method  involves  remains,  but  remains 
witbout  addition  by  reason  of  anything  here 
decided.  For,  take  the  supposed  case  of  a 
corporation  having  its  principal  place  of 
bminess  in  San  Francisco,  and  operating 
gaswoifea  in  several  other  cities.  We  will 
snppoee  that  the  market  value  of  its  shares 
is  $1,000^000;  that  its  plant,  consisting  of 
fnmaces,  retorts,  tanks,  pipes,  etc.,  is  now 
assessed  In  Sacramento  at  $100,000.  in 
Stockton  at  9120,000,  and  In  San  Jose  at 
SlSOtpOOa  (For  the  purposes  of  iliustratton 
three  places  are  as  good  aa  a  dozm.)  The 
assessor  of  San  Francisco,  even  on  the  doc- 
tilae  of  the  dissenting  opinion,  must  deduct 
tbe  BggcegRts  of  these  soms,  ¥370,000,  from 
fbt  Tftlue  of  the  sliares,  to  arrive  at  a  basis 
for  asBMSlng  the  corporate  franchise.  If, 
hereafter.  In  consequence  of  the  decision  of 
tbeee  cases  the  tuMessor  of  Sacramento 
values  fbe  local  franchise  at,  say  910.000.  of 
Stockton  at  $12,000,  and  at  San  Jose  at 
$15^^)00;  all  the  additional  labor  Imposed  <m 
the  aascsBor  of  San  Francisco  will  be  to 
add  987.000  to  $870,000,  In  order  to  detwmine 
the  aggregate  amount  to  be  deducted  from 
tbe  market  ralae  of  tlie  sharss.  Tbe  libm 
will  be  inappreciable,  and  tbe  dtfficnlty  nlL 

If  St  be  said  that  confusion  will  arise  oat 
of  dirrereneesof  opinion  between  tlie  assessor 
of  San  Francisco  and  the  assessors  of  Sacra- 
mento, San  Joaquin,  and  Santa  Glare  as  to 
the  true  value  of  tbe  local  franchises,  I 
treHj  admit  that  mcb  dlifevences  of  oplnimi 
«re  qnlte  likely  to  arise,  bnt  this  Is  a  dUl- 
enlty  which  Inheres  in  tto  uuMer  under  any 


view  of  the  question  to  be  decided.  If  the 
different  assessors  are  liable  to  differ  as  to 
the  value  of  a  particular  Interest  in  land, 
BO  are  they  liable  to  differ  as  to  tbe  value 
of  the  plant  of  a  gas  company.  The  differ- 
ence between  the  two  cases,  if  any,  is  a 
difference  of  degree,  and  not  of  kind,  and 
furnishes  no  reason  for  holding  that  prop- 
erty Is  assessable  in  San  Francisco  when 
the  Constitution  requires  it  to  be  assessed  In 
San  Joaquin. 

McFARLAND,  J.  (dissenting).  I  dissent, 
and  think  that  the  Judgments  should  be 
reversed.  Assuming,  as  held  In  Bank  of 
California  v.  San  Franciscoj  142  Cal.  276, 
75  Pac.  832,  64  li.  R.  A.  918.  100  Am.  St  Rep. 
135 — against  my  views — that  a  franchise  Is 
assessable  property,  that  the  franchises  of  a 
corporation  may  be  legally  assessed  under 
the  general  word  "franchise"  or  "franchises" 
without  any  other  description,  and  that  their 
value  may  be  ascertained  as  declared  In  that 
case,  still  a  franchise  exists  only  In  legal 
and  mental  contemplation,  has  no  local  situs, 
Is  Indivisible,  and,  as  said  In  Spring  Valley 
W.  W.  V.  Schottier,  62  Cal.  Ill,  Is  "quite  dis- 
tinct and  separate  from  the  property  which, 
by  the  use  of  such  franchise,  the  reapoudent 
may  acquire."  The  whole  of  the  franchises 
involved  In  this  case  were  granted  by  the 
state.  The  right  of  the  mtlnlcipallty  to  regu- 
late the  laying  of  tbe  pii>es,  etc.,  Is  a  mere 
power  of  the  municipality,  not  a  franchise 
of  the  corporation  appellant.  Those  fran- 
chises granted  by  the  state  being  mere  In- 
tangible Ideal  things,  the  state  has  a  perfect 
right  to  determine  where  and  how  they 
should  be  assessed.  Tbe  state  has  deter- 
mined that,  when  they  belong  to  a  corpora- 
tion, they  shall  be  assessed  at  its  principal 
place  of  business,  and,  to  my  opinion,  that 
clearly  means  tbe  place  designated  as  its 
principal  place  of  business  in  the  charter  of 
the  corporation.  Any  other  rule  leads  to  an 
intermtoable  division  of  the  franchises,  which 
would  not  only  cause  confusion  and  manifest 
injustice,  bnt  Is  not  warranted  by  any  pro- 
vision to  the  law.  And  if  the  franchise, 
for  purposes  of  assessment,  Is  to  be  distribu- 
ted through  numerous  municipalities,  I  cannot 
see  how  the  method  of  ascertaining  its 
value  declared  in  the  Bank  of  California 
Case  can  possibly  be  applied.  Of  course, 
all  tangible  property  which  the  corporation 
may  have  In  any  county  or  city  Is  assessable 
there.  It  makes  no  material  difference 
whether  a  franchise  be  considered  as  real  or 
personal  property.  I  think  that  for  purposes 
of  taxation  It  is  clearly  personal  property, 
under  section  S617  of  the  Political  Code. 
But,  whether  real  or  personal,  tbe  franchise 
or  "privilege  to  use  tbe  streets"  of  the  city 
is  admittedly  granted  by  tiw  state,  and  not 
by  Uie  city  or  county.  Now.  tlw  provision 
of  section  8628  Is  that  franchises  "granted 
by  tbe  authorities  of  a  county,"  etc,  must  be 
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asseesed  In  tbe  conntr  or  city  in  which  th^ 
were  granted,  hut  "If  granted  by  any  other 
anttaorlty  tbej  must  he  assessed  In  the  coun- 
ty in  which  the  corporations  •  •  •  hold- 
ing than  have  their  principal  place  of  bnsi- 
ness."  And,  as  the  franchises  here  inrolTed 
were  granted  by  "other  authority"  than  that 
of  the  city  and  county,  they  must  be  assnsed 
in  the  county  wbere  the  principal  place  of 
business  of  the  corporation  is;  so  that  the 
question,  from  whatever  direction  we  ap- 
proach It,  always  Is,  where  Is  the  principal 
place  of  business?  And  this  question  Is 
in  no  way  affected  by  a  consideration  of  the 
different  places  where  the  franchise  Is  be- 
ing exercised,  or  the  fact  that  It  Is  not  being 
exercised  at  all. 

The  following  opinion  was  prepared  some 
time  ago,  though  not  by  myself,  and  I  adopt 
it  as  clearly  and  forcibly  expressing  my 
▼lews  on  tbe  questions  here  Involved: 

"These  are  actions  to  recover  for  taxes 
paid  to  tbe  tax  collector  of  San  Joaquin 
coun^  by  plaintiff  under  protest  Tbe 
taxes  were  levied  and  assessed  against 
plaintiff  upon  Its  "franchise.*  No  ques- 
tion 1b  raised  that  a  fraucbise  is  prop- 
erty, wltbln  tbe  meaning  of  tbe  Constitution 
and  revenue  laws  of  the  state,  and  tbat, 
as  property,  it  Is  taxable.  Tbe  sole  question 
is,  wbere  shall  tbe  franchise  of  a  domestic 
corporation  be  assessed  under  tbe  laws  of 
this  state?  Section  19,  art  11,  of  the  Con- 
stitution, prescribes  as  follows:  *"In  any 
city  wbere  there  are  no  public  works  owned 
and  controlled  by  the  municipality  for  sup- 
plying tbe  same  with  water  or  artificial 
light,  any  individual  or  any  company,  duly 
Incorporated  for  such  purpose  under  and  by 
authority  of  tbe  laws  of  this  state,  shall, 
under  tbe  direction  of  the  superintendent 
of  streets,  or  other  officer  In  control  thereof, 
and  under  such  general  regulations  as  the 
municipality  may  prescribe  for  damages,  and 
indemnity  for  damages,  have  tbe  privilege 
of  using  tbe  public  streets  and  tborougbfares 
thereof,  and  of  laying  down  pipes  and  con- 
duits therein,  and  connections  therewith,  so 
far  as  may  be  necessary  for  Introducing  into 
and  supplying  such  city  and  Its  Inhabitants, 
eltber  with  gaslight  or  other  Illuminating 
light,  or  with  fresb  water  for  domestic  and 
all  other  purposes,  upon  tbe  condition  that  tbe 
municipal  government  shall  have  tbe  right 
to  regulate  the  charges  thereof.'  The  pur- 
pose of  this  constitutional  provision,  which 
was  not  found  In  our  earlier  Constitution, 
is  well  known  and  appears  plainly  from  the 
constitutional  debates.  Formerly,  when  tbe 
granting  of  such  franchises  was  left  to  tbe 
municipalities,  It  was  thought  that  the  mu- 
nicipalities themselves  abused  their  powers, 
and  by  Imposing  most  (merous  conditions  and 
restrictions  upon  applicants  for  new  fran- 
chises effectively  created  monopolies  In  favor 
of  existing  companies.  To  remedy  this  the 
Constitution  deliberately  took  away  from 
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these  municipalities  the  power  to  bestow 
these  franchises,  and  by  direct  grant  con- 
ferred upon  corporations  organised  fbr  tbe 
IndlciEtted  purposes  not  only  tbe  ftandilse  to 
be,  bnt  tbe  franchise  to  do,  within  the  cor- 
porate limits  of  cities  which  did  not  own 
their  own  worka  That  tbls  was  a  direct 
constitutional  grant  does  not  admit  of  doubt, 
and  in  fact  has  been  expressly  declared  by 
tbls  court  in  People  t.  Stevens,  62  Cal.  209, 
and  in  Re  Johnston,  1S7  Cal.  115,  GO  Pac. 
973,  In  which  last  case  it  is  said  that  tbe 
sole  power  which  a  municipality  now  has  In 
this  regard  Is  the  power  of  goieral  regulation 
which  is  exiffessly  confmed  1^  toms  In  the 
Constitution,  and  that  the  mnnldpallty  can- 
not Impose  any  additional  burdens  or  terms 
as  a  condition  to  the  ezerdse  of  tbe  franchise 
80  granted. 

"Appellant  in  tbls  case  is  a  corporation 
organized  under  the  laws  of  the  state  of  Call- 
f6rnla  for  many  purposes  spedflcally  set 
forth  In  Its  articles  of  incorporation.  To 
manufacture,  use,  transmit,  purchase,  and 
sell  gas  fbr  illuminating,  beating,  and  other 
purposes;  to  manufacture  or  otherwise  dis- 
pose of  tile  residual  producta  therefrom ;  to 
sink  and  construct  natural  gas  wells,  and 
to  deal  In  the  products  thereof;  to  produce, 
generate,  transmit,  use,  purchase  uid  sell 
electrid^;  to  purchase,  use,  and  sell  water 
and  water  rights,  and  wells,  flumes,  ditches, 
pipes,  and  conduits  In  connection  therewith ; 
to  prodnce,  cimduc^  use,  purchase,  and  sell 
steam  uid  steam  power,  and  generally  to 
engage  In  the  business  of  producbig,  trans- 
mitting, and  selling  light,  beat,  and  power ; 
to  purchase  and  sell  patents  and  patmt 
rights  relating  to  tiie  purposes  above  mmi- 
tloned.  Tbe  place  where  the  principal  bn^- 
ness  of  the  corporation  Is  to  be  transacted 
is  set  forth,  as  required  section  280  of 
the  Civil  Code,  as  the  rtty  and  connty  of 
San  Francisco,  state  of  Callfbmia.  We  have 
tiras  a  corporation  organised  for  snndzy  le- 
gitimate purposes,  which  has  dedared — as 
the  law  ctmipelB  It  to  do — the  place  where 
the  prlndpal  business  of  tbe  corporation  is 
to  be  transacted.  This  place  of  badness  Is 
declared  to  be  the  city  and  connty  of  San 
Francisco,  and  this  corporation  derives  its 
franchise  tor  tbe  supplying  of  artificial  light 
to  the  dty  of  Stockton,  and  to  any  or  all 
other  dttes  of  the  state,  by  direct  grant  from 
the  Constttutton.  Where  Is  this  franchise 
to  be  assessed?  This  question  would  seem 
to  find  a  ready  answer  In  the  language  of 
section  3628  of  the  Political  Code,  which  pro- 
vides as  follows:  'The  franchise,  roadway, 
roadbed,  rails,  and  rolling  stock  of  all  rail- 
roads operated  In  more  than  one  county  la 
this  state  shall  be  assessed  by  tbe  state 
board  of  equalization  as  hereinafter  provided 
for.  Other  franchises.  If  granted  by  the  au- 
thorities of  a  county,  city,  or  dty  and  county, 
must  be  assessed  In  the  connty,  dty.  or  dty 
and  county  wltbln  which  tbey  were  granted ; 
if  granted  by  any  other  authority  they  must 
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be  assessed  In  tbe  comity  In  which  the  cor- 
porations, flrms,  or  persons  owning  or  bold- 
Inc  them  bare  their  principal  place  of  bosl- 
nesB.'  When  the  OlTll  Code  preecrlbes  that 
tlie  artlideB  of  Inoraporation  mnst  set  forth 
the  place  where  the  principal  business  of 
the  oOTporatlon  is  to  be  transacted,  and  when 
tbe  Political  Code  declares  that  thie  franchise, 
U  granted  by  any  other  authority  than  that 
of  a  comity,  dty,  or  dty  and  county,  'must 
be  assessed  in  the  county  in  which  the  cor- 
poration, flrms,  or  persons  owning  or  hold- 
ing them  have  their  principal  place  of  buai- 
neas,'  ttiere  i»  the  foundation  of  an  argu- 
ment. persuasiTe.  though  not,  of  course,  con- 
cIuslTe,  that  by  the  uses  of  this  i^irase,  the 
princ^l  place  of  business,'  the  Legislature 
meant  one  and  the  same  thing.  The  princi- 
pal place  of  biudness  of  a  corporation  means, 
lit  course,  the  principal  place  for  the  trans- 
action of  the  corporation's  business,  the 
place  where  directors'  and  stod^holders'  meet^ 
logs  are  held,  where  the  oflSces  of  the  cor- 
poration are  situated,  for  tbe  purpose  of  the 
transfer  of  stock,  the  levying  of  assessments, 
the  declaration  of  dirldends,  and  for  the 
performance  of  all  other  business  strictly 
corporate  in  its  character.  Such,  of  course, 
is  tbe  well-settled  meaning  of  tbe  phrase. 

But  respondent  contends  that  as  this 
anporatlCMi,l8  actually  engaged  in  the  busi- 
ness of  supplying  the  inhabitants  of  tbe  city 
of  Stot^ton  with  light,  and  is  using  the 
streets  of  the  city  for  that  purpose,  and  Is 
in  Sto&ton  ooliectlng  its  revenues,  for  the 
purposes  of  taxation  of  Its  franchise,  this 
should  be  considered  its  principal  place  of 
business,  within  the  meaning  of  section  8628, 
PoL  Code;  and  It  srgaeB  further,  in  support 
of  this  view,  tbe  injustice  that  results  to  a 
monldpality  when  a  corporation  so  exercising 
tbe  inirllcge  of  using  its  streets  pays  to  that 
municipality  nothing  for  that  Intangible,  but 
raluable^  property  called  Its  franchise.  But 
to  this  it  may  be  answered  that  the  revenue 
laws  of  tbe  state,  at  best,  are  Imperfect, 
and  are  frequently  unjust,  inequitable,  and 
even  oppresslva  No  scheme  has  yet  been 
derised  by  man  for  an  absolutely  economlcai, 
jwt,  and  uniform  mode  of  taxation.  Pri- 
marily, tbe  sovereign  power  is  interested 
in  seeing  that  all  property  bears  Its  Just  pro- 
portion of  taxation.  It  Is  to  tbe  state  a 
minor  matter  whether  tbe  tax  itself  Is  col- 
lected by  one  or  another  of  Its  agrats  and 
mandatories.  We  have  seen  that  the  power 
to  grant  or  to  refuse  such  franchises  was,  for 
tbe  abuses  which  bad  crept  In,  absolutely 
talcen  away  from  municipal  corporations  by 
tbe  Constitution  Itself ;  and  it  may  well  have 
been  that  it  was  this  circumstance  which 
prompted  the  Legislature  to  make  provision, 
as  It  has  done,  for  the  assessment  of  such 
francbiaes  at  the  principal  place  of  business 
of  tbe  corporation.  If  municipalities  had 
the  power  to  grant  such  franchises,  then,  of 
course^  the  question  would  be  a  simple  one^ 
and  would  be  solved  by  tbe  very  language 


of  section  3628;  but  when  the  people  saw 
fit  to  make  these  franchises  a  matter  of  con- 
stltutlonal  grant,  the  Legislatxure  was  at  once 
confronted  with  the  problem  of  fixing  a  locos 
for  tbe  assessment  of  these  franchises.  One 
corporation  might  be  oi^nlzed — as  was  this 
— for  tbe  purpose  of  supplying  any  number 
of  cities  with  artiflclal  light  Its  franchise 
is  distinctively  one  franchise,  notwitiistand- 
ing  the  fact  that  Its  operations  might  be  ex- 
tended to  many  municipalities.  An  obvious 
and  Important  distinction,  and  one  never  to 
be  lost  Bight  of,  exists  between  the  franchise 
itself  and  the  exerdse  of  the  franchise.  The 
franchise  is  tbe  privilege  granted  1^  the 
Constitution  to  a  corporation,  or  to  a  private 
person,  to  do  certain  things— not  as  to  one, 
but  as  to  any  number  of  munidpalitlea.  Tbe 
franchise  may  be  exercised  in  one  or  in  many 
municipalities.  If  a  corporation  should  be 
exercising  its  franchise  In  several  munidpall- 
ties,  how,  under  respondent's  contention,  and 
under  the  present  system  of  fixing  a  valua- 
tion upon  such  franchise,  could  it  be  as- 
sessed? Would  it  be  divisible  in  the  differ- 
ent cities?  Would  it  be  assessed  In  tbe  one 
where  the  lai^r  business  was  done,  or  where 
the  larger  profits  were  received?  If  the  com- 
pany sustained  a  loss  in  one  municipality, 
and  made  a  profit  in  another,  in  the  assess- 
ment of  the  franchise  would  it  be  worth  less 
than  nothing  In  one  municipality,  or  would 
its  loss  In  that  dty  be  set  ofT  against  the 
valuation  In  the  dty  where  It  made  a  profit? 
These,  and  many  more  like  questions,  leading 
to  Inextricable  entanglement  and  confusion, 
are  eliminated  only  by  giving  tbe  -  obvious 
and  common-sense  meaning  to  section  3628  of 
the  Political  Cod&  Assessing  the  franchise, 
not  in  the  many  dUes  or  counties  where  It 
may  be  exerdsed.  bnt  assessing  it,  as  tbe 
Code  directs,  where  the  corporation  has  its 
prlndpal  place  of  business,  affords  a  simple, 
plain,  and  understandable  solution  of  the 
whole  matter;  and  such,  we  tliink,  was  tbe 
clear  meaning  of  the  Legislature." 

HENSHAW,  J.,  being  disqualified,  Jus- 
tice COOPER,  one  of  tbe  Justices  of  the  Dis- 
trict Court  of  Appeal  for  tbe  First  Appellate 
District,  partldpates  herein  pro  tempore, 
pursuant  to  section  4,  art.  6,  of  the  sorole- 
ment  to  the  Constitution. 


OITT  AND  COni<n:Y  OF  SAN  FRANCIS- 
CO V.  OAKLAND  WATER  CO. 
(S.  F.  4^.  4,044.) 
SAME  V.  CONTRA  COSTA  WATER  GO. 
<Supreme  Court  of  Californhu  Dec.  14,  1005.) 

1.  Taxation— CoBFOBATions—FsANCHiSES  — 
Whebb  Assessable. 

Under  Pol.  Code,  f  8628,  providing  that 
franchises  (other  than  railroad  franchiseaj 
granted  by  the  authorities  of  a  county,  city,  etc., 
must  be  assessed  in  the  county,  city,  etc.,  within 
whidi  they  were  granted,  and  that,  If  granted 
by  any  other  authority,  they  must  be  assessed 
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in  the  cooDty  wherein  the  corporations,  firms, 
or  persons  owning  or  holding  them  have  their 
principal  place  of  business,  the  asBessor  of  a 
cit7  and  county  wherein  the  corporation  liw  Its 
prmcipal  place  of  bnaineBs,  as  designated  in  its 
articles,  is  authorized  to  assess  its  corporate 
franchise  only ;  their  business  and  waterworks 
being  situated  elsewhere. 

2.  SaICK— WaTEB  COIIPARIKI. 

The  franchise  actually  exercised  by  a  cor- 
poratioii,  under  ConsL  art.  11,  I  19,  of  uaing 
the  streets  and  thoroughfares  of  a  dty  in  lay- 
ing ^wn  pipes  and  conduits  therein,  and  sup- 
plying such  city  and  its  inhabitants  with  water, 
and  ebariiog  nitas  therefor,  can  be  aneased 
only  where  it  b  locally  situated. 
McFarland,  J.,  dissenting. 

In  Bank.  Appeal  from  Sop^or  Court, 
Clt7  and  County  of  San  FranclBco;  3.  M. 
Seawell,  Judge. 

Actions  by  the  city  and  county  of  San 
Francisco  against  the  Oakland  Water  Com- 
pany and  against  the  Contra  Costa  Water 
Company.  Judgment  In  each  case  for  plaln- 
tur,  and  defendants  appeal.  Jndgmmt  In 
each  case  reversed. 

Rehearing  denied  January  12,  1906. 

Page,  McCntcbeu  &  Knight  and  C.  Irving 
Wright  for  appellants,  Frank  P.  Haynes  (S. 
O.  Denson  and  Bert  Sclileslnger,  of  counsel), 
for  respondent 

LOBIGAN,  J.  These  appeals  from  judg- 
ments In  favor  of  the  plaintiff,  accompanied 
by  bills  of  exceptions,  as  they  involve  pre- 
cisely the  same  question,  will  be  considered 
and  disposed  of  together.  The  actions  were 
brought  by  the  dty  and  county  of  San  Fran- 
cisco to  recover  taxes  upon  franchises  assess- 
ed against  the  defendants ;  the  Contra  Costa 
Water  Company  being  assessed  for  "fran- 
chises $750,000,"  and  the  Oakland  Water 
Company  for  "franchises  $500,000."  The 
principal  place  of  business  of  both  cor- 
porations,  established  by  their  articles  of  In- 
coriwration,  is.  and  at  all  times  has  been, 
the  city  and  county  of  San  Francisco,  and 
they  have  transacted  their  corporate  business 
and  functions  there.  The  actual  business  of 
these  corporations,  from  which  their  revenues 
are  derived,  is  carried  on  in  the  county  of 
Alameda,  where  they  ore  engaged  in  supply- 
ing water  to  the  city  of  Oakland  and  other 
places  In  that  county.  Their  waterworks  are 
located  there,  and  their  mains,  conduits  and 
other  means  for  distributing  water  In  said 
city  of  Oakland  are  laid  In  the  public  streets 
thereof,  and  water  rates  collected  from  per- 
sons therein  using  the  water  so  distributed. 
Neither  of  these  corporations  has  ever  owned 
any  reservoirs,  mains,  conduits,  or  other 
means  of  distributing  water  within  the  mu- 
nicipal limits  of  the  city  and  county  of  San 
Francisco,  and  they  have  never  distributed  or 
sold  any  water  there.  These  facta  appear 
from  the  findings. 

Various  qnesttons  are  presented  for  dis- 
posal on  this  appeal,  which.  In  the  view  we 
take  of  the  matter,  do  not  need  any  discus- 
sion. While  the  assessments  are  generally 
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described  upon  the  assessment  roll  a>  '^an- 
cbises,"  the  assessor  of  the  dty  and  county 
of  San  Francisco  was  authorized  to  assess 
against  these  def^dants.  under  section  3628 
of  the  Political  Code,  their  corporate  fran- 
chises only;  thdr  franchises  to  be  corpora- 
tions with  all  the  powers  and  privll^ea  ex- 
ercised and  to  be  exercised  by  the  corporate 
bodies.  His  right  to  do  this  proceeded  from 
the  fact  that  the  principal  place  of  business 
of  each  of  these  corporations  was  designat- 
ed In  its  articles  of  incorporation  as  the 
dty  and  county  of  San  I<Yaucisco. 

When  we  examine  the  complaint  and  find- 
ings In  each  of  these  cases,  it  is  dearly  ap- 
parent that  this  was  not  the  character  of 
franchise  that  the  assessor  assessed.  The 
franchise  which  he  did  assess  was  the  fran- 
chise actually  exercised  by  each  of  the  de- 
foidants,  under  section  10,  art.  11,  of  the 
Constitution,  of  using  the  streets  and  thor- 
oughfares of  the  cl^  of  Oakland  in  Alamedn 
county,  in  laying  down  pipes  and  omdults 
therein,  and  supplying  such  dty  and  its  in- 
habitants with  water,  and  charging  rates 
therefor.  We  have  this  day  dedded.  in  the 
case  of  Stodcton  Oas  &  Electric  Company  v. 
County  of  San  Joaquin,  83  Pac.  54,  that 
such  a  franchise  can  be  assessed  only  wherr* 
It  Is  locally  situated.  Under  the  authority 
of  that  case  the  assessor  of  tlje  dty  and 
county  of  San  Francisco  had  no  right  or 
authority  to  assess  these  defendants  on  fran- 
chises exercised  In  the  city  of  Oakland.  Such 
assessments  were  void. 

The  jndsmoit  of  the  lower  court  In  each 
case  la  rermed. 

We  concur :  BBATTY,  G.  J. ;  VAN  t>TKE, 
J.;  COOPER.  J.:  ANGELLOm,  J.;  SHAW,  J. 

McFARLAND.  .J.  (dissenting).  I  dissent, 
and  think  that  the  judgments  should  be  af- 
firmed. My  views  on  the  subject  are  fully 
e.'cpressed  In  my  dissenting  opinion  In  the 
Stockton  Case,  and  under  those  views  the 
frauchlses  Involved  in  these  cases  wen  prop- 
perly  assessable  at  the  prindpal  iriace  of 
bualneBs  of  the  corporations,  which  la  the 
dty  and  county  of  San  Frandsco. 

HENSHAW.  J.,  being  disqualified.  Justice 
COOPER,  one  of  the  Justices  of  the  District 
Court  of  Appeal  for  the  First  Appellate  Dis- 
trict participates  herein  pro  tempore,  pur- 
suant to  section  4  of  article  6  of  the  supple- 
ment of  the  CoDstitntion. 


TUBNBB  V.  FIDELITY  LOAN  CONCERN 
(JAMES,  Intervener). 

(Court  <tf  Appeal,  Second  District,  California. 

Oct  81,  1905.) 

L  OoBPOBATiOKft— Stock  Subscbiftiohb— Li- 
ability OF  Stockholdbbs— Sbt-Off. 

Where,  In  a  creditors*  suit  against  stock- 
holders of  a  corporation  to  recover  alleged  un- 
paid subscriptions,  tacu  showing  an  indebtad- 
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n«Bs  by  the  corporatioD  to  one  of  the  defendant 
sfbckholdera  for  services  were  set  up  b;  plea 
'Containing  all  the  elements  of  a  qunntnm 
mernit,  the  court  should  have  fonnd  the  value  of 
such  serrices  and  set  oft  tha  lame  against  the 
stockholders*  lUbUity. 
2L  SaM«— REeOLTmONS—EnACTUENT. 

Where  the  record  of  a  directors'  meeting 
of  a  corporation  recited  that  the  directors  were 
notified,  and  the  contrary  did  not  appear,  proof 
of  the  notice  of  the  meeting  was  not  neceesaiT 
to  sustain  the  validity  of  a  resolution  adopted 
there. 

3.  Sams— IssuAHCK  of  Stock— RssoLunon— 

IHOOSPOBATCOB*  AOBXEIUNI^BVIDBHOE. 

Where,  In  a  creditors'  suit  against  stocfc- 
holders  of  a  corporation  to  recover  alleged  un- 
paid subscriptions,  it  appeared  that  the  corpora- 
toffv*  agreemrat  to  subscribe  for  stock  was 
adopted  by  the  corporation,  inch  agreement  was 
admissible  fai  arldence  as  bearing  on  the  con- 
Btmction  and  validity  of  resolutions  of  Its 
board  of  directors  under  which  the  stock  was 
directed  to  be  issued  to  the  subscribers. 

4.  Sahb~-Faid-Up  Stock. 

A  resolution  adopted  by  a  corporation's 
board  of  directors  directed  that  the  secretary 
and  president  issue  to  the  stockholders  the 
shares  of  stock  snbscribed  by  them  respectively, 
and  later  another  resolution  was  passed  that, 
in  considerstlon  of  the  assignmeDt  to  the  cor* 
XioratiOQ  of  certain  property  240  shares  of  stock 
should  be  Issued  to  B.,  239  shares  to  B.,  and 
in  coosideration  of  f  1  and  their  good  will  and 
sNTicca  othw  shares  should  be  issued  to  certain 
others.  H«M>  that  under  Const  art  12,  {  11. 
and  dv.  Code,  H  S23,  350,  prohlbiUng  the  iwn- 
ance  of  certificates  not  paid  op,  the  stock  Issued 
under  such  resolutionB  should  be  considered  as 
paid-up  stock. 

5.  Samb-^Incosforatobb'  AoBUDatnT— Adop- 
tion BT  COBPOUTIOn. 

Where  sn  Incorporators*  agreement  pro- 
i-iding  for  the  issuance  of  stock  In  payment  for 
A  basiness  and  for  tlie  good  will  and  services  of 
certain  incorporators  was  adopted  by  the  cor- 
poration, H  became  binding  on  It 
a  SAHB—AtlTHOBITT  OF  DiBECTOBS. 

A  resolution  of  directors  of  a  corporation 
providing  for  the  issuance  of  stock  cannot  be 
.ittacked  becaose  of  the  interest  of  tlw  directors 
vottng  therefu,  where  they  were,  dw  sole  bene- 
ficiaTMs. 

7.  SAm— CoiTsiDEBATion  or  Stock— pBOPKB- 

TT— FftAUD— PBBSCUPnORB. 

^nie  issuance  of  corporate  stock  in  con- 
sideration of  property  or  aervices  will  be  pre- 
vained  to  have  been  free  from  fraud,  unless  ths 
contrary  clearly  appears. 
S.  Savk— Creditobs*  Si7it— Vabiarce. 

A  creditors*  suit  against  a  stockholder  of 
a  corporation,  bssed  on  an  alleged  unpaid  sub- 
scription, is  not  supported  by  findings  and  evi- 
dence showing  that  the  subscription  contract 
was  executed. 

9.  Bamb— Cbbditqbb'  Riqht  to  Sub— Stat- 

VTES. 

CiT.  Code.  I  322,  provides  that  eatdi  stock- 
holder of  a  corporation  is  individually  and  per- 
sonally liable  for  such  proportion  of  its  debts 
and  liabilities  as  the  amount  of  stock  or  shares 
owned  by  him  bears  to  the  whole  of  the  sub- 
aeribod  capital  stock  or  shares  of  the  corpora- 
tion, and  for  a  like  proportion  only  of  each  debt 
or  claim  against  the  corporation,  and  that  any 
creditor  may  institute  joint  or  several  actions 
against  any  of  Its  stockholders  for  the  propor- 
tion  of  his  claim  payable  by  each,  in  which  the 
coort  must  ascertain  the  proiKirtion  of  the  debt 
for  iriiidi  each  defendant  is  liable  and  render 
a  sernrnl  jadgment.  etc. ;  section  831  provides 
for  the  levy  of  assessments  of  subscribed  capital 
stock ;  section  882  declares  that  no  assessment 


shall  exceed  10  per  cent  of  the  capital  stock,  ex- 
cept an  assessment  for  the  full  amount  unpaid  or 
such  percentage  as  may  be  necessary  to  satisfy 
creditors ;  and  section  349  authorises  the  board 
of  directors  to  proceed  by  action  to  recover  the 
amount  of  the  asaessment  Held,  that  creditors 
of  a  corporation  could  not  main  la  In  an  action 
directly  against  stockholders  on  a  subscription 
contract  but  could  only  enforce  such  liability 
through  an  assessment  levied  br  the  corpora- 
tion or  the  court  In  a  suit  to  whldi  tile  stock- 
holders are  parties. 

Appeal  from  Superior  Court,  Loo  Angeles 
County;  Waldo  M.  York,  Judge. 

Action  by  Stephen  L.  Tomer  agalxut  Fidel- 
ity Loan  Concern  and  others.  W.  S.  James 
interrowd.  From  a  judgment  against  deCoid- 
anta  H.  M.  Lord  and  O.  P.  Wldaman,  and 
from  an  order  denying  their  motion  for  a  new 
trial,  they  appeal.  Reversed. 

S.  J.  Parsons,  tor  anc^ellanta.  Walter  Bord- 
well,  for  respondrats.  Lawler  ft  Allen,  for 
d^endant  Bowan.  Camp  ft  I^ssner,  for  In* 
toreoOT. 

SMITH,  J.  Appeal  from  a  judgment  against 
the  defendants  Lord  and  Wldaman,  and  from 
an  order  denying  their  motion  for  a  new  trial. 
The  plalntur  and  intervener  are  creditors  of 
the  defendant  corporation,  on  judgments  of 
date  June  4,  1901,  or  later,  and  the  salt  was 
brought  to  subject  to  the  payment  of  plaln- 
tUTB  claim  the  allied  snbscrlptlon  liability  of 
the  appellant  defendants.  The  causes  of 
action  on  which  the  judgments  were  rendered 
arose  In  the  year  1901;  but  with  regard  to 
plalnttfTs  cause  of  action,  it  appears  from  evi- 
dence Introduced  by  bim  that  part  thereof  was 
in  renewal  of  a  note  of  the  corporation  to  him, 
of  date  October  4.  1900,  for  the  sum  of  $500. 
given,  in  lieu  of  a  personal  noto  of  O'Bryan, 
who  was  president  of  the  coiporatlon.  The 
certificate  of  incorporation  was  filed  August 
18, 1900.  The  capital  etwSL  of  the  corporation 
consists  of  600  shares  of  the  par  value  of  $100 
each :  of  which  the  defendant  Wldaman  and 
Bingham,  the  assignor  of  the  defendant  Lord, 
are  named  as  having  subscribed  for  10  shares 
each.  One  Rowan,  who  is  named  as  a  sub- 
scriber for  one  share,  was  originally  a  defend- 
ant in  the  case ;  but  the  suit  as  to  blm  has 
been  dismissed.  The  other  subscribers  named 
are  Raymund  and  O'Bryan — ^the  former  for 
240  shares,  the  latter  for  289  shares.  These 
subscriptions  together  make  up  the  full 
amount  of  the  capital  stock,  and  the  subscrib- 
ers are  named  in  the  certificate  as  directors 
of  the  corporation.  The  certificates  of  stock 
to  Bingham  and  Wldaman  are  dated  In  Au- 
gust 1900,  and  were  Issued  to  them  In  the 
month  of  November  of  that  year,  under  two 
resolutions  of  the  board  of  directors,  of  date 
August  25,  and  September  4,  1900 ;  which  are 
as  follows:  "On  motion,  duly  seconded.  It  was 
resolved  that  the  secretary  and  president  be 
and  they  are  hereby  authorized  to  issue  to  the 
stockholders  of  this  corporation  the  certain 
shares  of  sto(±  subscribed  by  the  respective 
Incorporators,  namely,  to  B.  Ol  O'Biyan  a 
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certlflcftte  calllns  toe  289  abarea,  to  H.  A. 
Bingham  a  cerUflcate  calling  for  10  Bhans,  to 
Bobert  A.  Bowan  a  certificate  calling  for  1 
share,  to  W.  B.  Baymnnd  a  certificate  calling 
for  240  abares,  and  to  O.  P.  Wldoman  a  cer- 
tificate calling  for  10  abares.  And  vpcm  the 
motion  of  O.  P.  Wldaman.  it  waa  resolved  that 
In  constdwatlon  of  the  assignment,  sale  and 
dellTery  to  this  coloration  of  all  the  flxtnreii 
safe,  property  and  effects  now  used  In  the 
office  of  this  company,  tliat  there  shall  be 
iBBned  to  W.  B.  Baymund  240  shares  of  the 
coital  stock  of  this  corporation,  and  to  R.  C 
O'Bryan  288  shares^  and  In  comildaratlfm  of 
the  payment  to  this  company  by  O.  P.  Wlda- 
man, Bobert  A.  Howan  and  B.  A.  BIngbam  of 
the  snm  of  $1.00  (one  dollar)  each,  and  the 
fnrtho-  consideration  of  their  good  will,  in- 
terest and  snrlces  in  and  about  the  manage- 
mrat,  formation  and  dlrectontfUp  of  said  cor- 
poration, that  there  shall  be  Issued  to  the 
said  O.  P.  Wldaman  10  ahares  of  the  capi- 
tal stock  of  tbls  owporatlon,  to  Bobort  A. 
Rowan  1  share  of  the  capital  etoOt  of  Ada 
corporation,  and  to  H.  A.  Bingham  10  abarea 
of  the  capital  stock  of  this  corporation,  and 
the  president  and  secretary,  respectively,  are 
hereby  authorized  and  directed  ta  Inue  audi 
capital  stodc  as  aforesaid  under  the  name 
and  seal  ot  this  corporation." 

The  complaint  alleges:  That  Wldaman  and 
Bowan  "were  subscribers  to  the  capital  stock 
of  said  defendant  corporation  at  the  time  of 
Its  organisation" ;  that  thegr  have  not  "paid 
the  foil  amount  of  their  subscriptlcm  •  •  * 
or  any  portion  thereof ;  and  "that  each  of 
said  defendants  Is  indebted  to  said  defoidant 
corporation  on  aceotmt  of  his  snbscrlptioQ," 
Wldaman  In  the  snm  of  f 1,000,  Bowan  tbe 
sum  of  $100;  that  aince  tbe  organlzatlom  ot 
tbe  corporation  the  defoidant  Lord  "baa  be- 
come and  la  now  the  owner  of  10  shares  of 
atock"  therein ;  that  "there  is  due,  owing  and 
unpaid  on  account  of  said  10  shares  oC  stodc 
to  tiie  aald  corporalon  the  sum  of  91,000,  no 
part  of  which  has  ever  been  paid  by  the  de- 
f«tdant  Lord,  or  by  bis  predeoesaors  In  inters 
est  of  the  said  10  shares  of  stodc."  The 
prayer  of  tbe  con^lalnt  la,  in  effect,  that  the 
court  ucertaln  tbe  amount  of  In^btedness 
fnnu  each  of  tbe  defendants  Lord,  Wldaman, 
and  Bowan  to  tbe  corporation  on  account  of 
their  snbacriptlon,  and  that  ptalndff  have 
Judgment  against  each  of  ttiem  for  the  amount 
due  to  the  plaintiff  on  his  Judgmoit  against 
the  defendant  corporation,  not  to  exceed  tbe 
amount  due  from  each  of  aaid  defendants  to 
the  defendant  cwporatliuL  The  allegationa 
and  prayw  of  the  complaint  In  Intervention 
are  substantially  similar,  except  that  it  is  al- 
lied in  the  latter  that  the  defendanta  are  the 
only  stodtbolders  liable  for  unpaid  subscrip- 
tions ;  but  this  auction  is  n^attved  by  the 
findings.  There  was  a  demurrer  to  the  com- 
plaint, which  waa  overruled. 

The  answers  of  the  defendants  deny  the 
alleged  indebtednesa,  and  plead  qwclally,  in 
effect,  that  the  stock  was  Issued  as  pald-iqi 
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stock,  to  the  defendant  mdaman  and  to 
Bingham,  the  predecessor  of  the  defendant 
Lord,  in  consideration  of  services  rendered 
and  to  be  noAexeiL  But  on  the  answers  of 
the  two  defendanta — aa  on  the  allegations 
of  the  complaint,  and  on  the  evidence  and 
fa<M  found— their  casM  dlffeo:  In  detaiL 
As  to  the  defendant  Wldaman,  tbe  cause  of 
action  la  on  his  alleged  subscription  to  the 
capital  stock,  as  evldmoed  by  the  certificate 
of  Incorporation ;  and  in  his  answw,  besides 
denying  "that  be  era:  subscribed  and  agreed 
to  pay  any  sum  whatever  toe  10  shares 
*  •  *  of  the  cspital  stoA  of  tbe"  corpora- 
tion, he  alleges  In  effect:  That  there  was 
an  agreement  between  the  Incorporators  of 
the  company,  that  there  should  be  issued 
to  blm  for  certain  legal  servloes  to  be  rendcav 
ed  by  him  the  10  shares  of  stock  for  which 
in  tbe  certificate  he  la  named  aa  subscriber ; 
that  this  agreement  waa  confirmed  and  adopt- 
ed by  the  company;  that  the  services  woe 
rendered  and  the  stock  issued  to  blm  accord- 
ingly; and  that  tbe  services  roidered  w«a 
In  acess  of  the  nominal  or  par  nlue  of  tbe 
stodL  As  to  the  defendant  Lord,  the  cause 
of  action  is  based  on  his  acc^tance  oC  the 
st0(&  as  assignee  of  Bingham;  and  In  his 
answer,  besides  dentals,  it  Is  alleged  that 
tlw  stodc  was  fully  paid  for  by  Bii^fbam, 
and  was  issued  to  talm  aa  paid-up  stodc— 
which  l8  In  effect  equivalent  to  the  defense 
UHtfe  spedflcally  pleaded  by  Wldaman;  and 
it  Is  further  alleged  that  he  was  induced  to 
take  the  stock  by  represortations  made  to 
him  by  tbe  corporation,  through  Ito  proper 
officers,  that  It  had  been  fully  paid  fOr,  as  to 
which  auction.  It  may  be  observed  that  it 
appears  from  his  testimony  that  he  was  In- 
vited by  O'Br^in,  the  president  of  the  cor- 
poration, "to  take  the  Bingham  stodc  and  act 
as  director,"  and  that,  accepting  the  proposi- 
tion, he  took  the  atodk  aupposing  it  to  be 
paid  for. 

On  the  Issues  made  by  ^^daman,  the  find- 
ings are,  in  effect,  tlmt  he  has  paid  no  part  of 
the  snm  for  which  he  subscribed  to  tbe  capi- 
tal stodk  of  the  company,  and  there  Is  doe 
on  account  of  his  taid  aubacriptlon  tlie  sum 
of  $1,000 ;  that  certificate  ot  10  shares  of 
stock  was  lasued  to  him  "on  account  of  said 
subscription."  As  to  other  matters  pleaded 
by  this  defendant  it  la  found:  "UO)  •  •  • 
That  the  iefmdant  Widantan  did  do  work 
M  en  attorney  at  law  for  the  defendant  cor- 
poration for  whUth  the  president  and  «eor»- 
tary  of  Mid  corporation  iuued  to  taid  de- 
fendant Widaman  hit  certificate  for  aaid 
shares  of  itt  capital  ttook;  that  said  defend- 
ant Widaman  did  perform  work  and  labor  or 
render  aervtcea  to  aaid  corporation  in  exceaa 
of  the  value  of  aaid  10  aharea  of  ato<^;  that 
no  contract  between  the  defradant  Widaman 
and  the  promotera  of  aaid  defendant  onpora- 
tlrai,  whereby  aald  promoters  were  to  pay  the 
said  defendant  Wldaman  tor  services  render- 
ed or  to  be  rendwed  by  blm  in  the  organiza- 
tlon  of  said  corporatim,  was  era  recognized 
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b7  resolution  of  the  board  of  directors  of 
said  corporation,  or  otherwise;  that  no  such 
resolution  was  ever  passed  after  the  or- 
gan1satl<m  of  said  corporation ;  that  said  10 
shares  of  stodk  Issued  by  said  defendant  cor- 
poratltm  to  the  defendant  Wldaman  were 
never  by  any  antfaority  of  said  corporation 
so  issued  to  him  as  fully  paid  stock  in  con- 
BlderatioQ  of  the  services  rendered  by  said 
defendant  Wldaman  to  the  promoters  of 
said  corporation ;  that  the  said  defendant 
Widaman  had  not  fully  paid  for  said  10 
shares  of  stock  Issued  to  him  by  said  corpora- 
tion at  the  time  of  the  delivery  thereof  or 
at  any  other  time;  that  there  was  due  from 
the  defendant  Widaman  at  the  time  of  the 
Issuance  of  said  stock  to  him  the  sum  of 
$1,000  to  aald  defendant  corporation."  There 
is  DO  finding  as  to  the  allegation  of  the  an- 
swer of  this  defendant  that  the  value  of  the 
s^Tlces  rendered  by  him  was  in  excess  of  the 
par  value  of  the  stock,  though  there  was  evi- 
dence that  the  services  were  worth  moro 
than  twice  the  par  value.  As  to  the  defend- 
ant Lord,  it  is  found  that  the  stock  held  by 
him  was  not  paid  for,  in  whole  or  in  part 
Tpon  these  findings  judgment  was  entered 
In  favor  of  the  plaintiff  and  the  Intervener 
against  each  of  the  defendants  for  the  sum 
of  $1,000,  the  par  value  of  the  stock. 

The  follovrlng  are  the  points  urged  by 
the  appellant  for  reversal :  First  The 
court  erred  In  refusing  to  allow  the  defend- 
ants to  show  the  contract  between  the  cor- 
porators as  to  how  the  stock  was  to  be  Issued, 
and  for  what  consideration.  Second.  It  was 
also  error  to  exclude  the  question  to  Ray- 
mund :  "What  was  the  market  value  of  that 
stock  at  the  time  it  was  transferred  to  Mr. 
WIdamanr'  Third.  The  evidence  was  InsufB- 
rtent  to  support  the  flodings  in  various  par- 
ticulars. But  the  only  specifications  that 
need  be  considered  are  those  referring  to  the 
alleged  Indebtedness  of  the  defendants,  and 
the  nonpayment  thereof,  and  to  the  parts  of 
finding  10  unitalicized.  Fourth,  (a)  The  res- 
olution of  September  4.  1900,  was  valid  and 
efTectUBl  to  authorize  the  Issuance  of  the 
stock  to  the  stockholders  for  the  considera- 
tion agreed  upon ;  (b)  it  was  duly  passed ; 
(c)  nor  can  It  he  attacked  on  account  of  the 
interest  of  the  directors,  except  by  the  cor- 
poration or  a  stockholder,  (d)  The  evidence 
leered  and  excluded  was  admissible  to  ex- 
plain it  Fifth.  In  the  case  of  the  defendant 
Widaman  there  is  a  material  variance  be- 
tween fbB  case  allesed  and  foirad  and  the 
iwoofs. 

The  points  principally  discussed  by  the  re- 
qwndent's  counsel  relate  to  the  due  passage, 
the  construction,  and  the  validity  of  the  reso- 
lution of  September  4.  1900.  It  Is  claimed 
also,  that  these  are  the  only  questions  in- 
volved ;  but  this  proposition  is,  we  tbink, 
clearly  untenable  for  several  reasons.  First 
Widaman  testifies  that  the  corporation  was 
Indebted  to  him,  at  the  time  of  the  trial,  for 
oKm^  kMned ;  and  ttala  eeema  to  be  oonflrmed 
8BP^ 


by  the  ledger  of  the  company,  put  in  evidence 
by  the  plaintiff,  which,  as  we  understand  It, 
shows  two  credits  of  (250  each,  of  dates  Feb- 
ruary 2],  and  28,  1901 ;  as  to  one  of  which, 
at  least,  we  can  find  no  debit.  Besides,  It 
is  found  by  the  court  that  the  value  of  the 
services  rendered  by  Widaman  was  In  excess 
of  the  value  of  the  stock  received  by  him; 
and  from  the  only  evidence  in  the  case  on  the 
point,  it  appears  that  his  services  "were 
worth  twice  the  face  value  of  the  stock."  It 
Is,  Indeed,  claimed  by  the  respondents  that 
no  "offset"  or  "quantum  meruit"  Is  pleaded  by 
this  defendant.  But  as  to  the  first  Item,  the 
evidence  of  Wldaman  was  admitted  without 
objection,  and  the  amount  of  the  indebtedness 
was  brought  to  the  attention  of  the  court  by 
the  plalntifF,  himself;  and  we  are  not  pre- 
pared to  say  that  in  an  equitable  proceeding 
of  this  character,  It  was  not  the  duty  of  the 
court  to  render  equity  In  this  particular  to 
the  defendant  Code  Civ.  Proc.  S  440.  But, 
however  this  may  be,  the  facts  showing  the 
Indebtedness  of  the  corporation  to  Widaman 
for  his  services  are  pleaded ;  and  we  are  of 
the  opinion  of  the  appellants*  counsel  that 
(if  the  theory  of  the  court  be  assumed)  the 
actual  plea  "Includes  all  the  elements  of  a 
plea  of  the  quantum  meruit  and  more."  We 
are  of  the  opinion,  therefore,  that  on  this  ac- 
count, as  well  as  on  account  of  the  bearing 
of  the  fact  on  the  other  issues,  the  court 
should  have  found  the  value  of  the  services 
of  Wldaman,  and  given  the  fact  due  effect 
But  we  are  of  opinion,  also,  that  the  ob- 
jections of  the  respondent  to  the  due  enact- 
mMit  of  the  resolution  of  September  4,  1900. 
as  well  as  of  the  previous  resolution  of  Au- 
gust 26th,  are  untenable.  On  this  point  It  Is 
unnecessary  to  dwell  on  the  fact  that  the  res- 
olution was  ratified  by  Rowan  and  Bingham 
(who,  with  the  others,  were  the  only  stock- 
holders) by  their  acceptance  of  the  stock ; 
nor  need  we  enter  at  length  upon  the  ques- 
tion as  to  proof  of  notice  of  the  meeting  of 
the  former  date.  The  record  of  the  meeting 
recites  that  the  directors  were  notified,  and 
it  is  sufficient  that  the  contrary  does  not  ap- 
pear. Granger  v.  Original  Empire  M.  &  M. 
Co.,  59  Cal.  679;  Stockton  0.  H.  &  A.  Works 
V.  Houser,  109  Cal.  9-11,  41  Pac.  809.  It  is 
also  to  be  observed  that  were  the  point  well 
taken,  the  result  would  seem  to  follow  that 
the  certiflcates  were  Issued  without  authority 
and  were  void ;  and  consequently  the  grounds 
for  plalntllTs  action,  at  least  as  against  Lord, 
would  seem  to  be  lacking.  We  have  to  con- 
sider, therefore,  only  the  questions  of  the 
construction  and  of  the  validity  of  the  reso- 
lutions of  the  board ;  and  on  both  these 
questions  we  think  the  evidence  as  to  the 
agreement  of  the  incorporators  should  hare 
been  admitted.  For  not  only  would  the  ex- 
cluded evidence  have  an  Important  bearing 
upon  the  question  of  construction,  but  It  Is 
clear  from  the  evidence  (whatever  con- 
struction we  may  put  upon  the  resolutionR) 
that  the  agreement  between  the  corporators 
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(wbateTOT  It  may  hare  been)  was  adapted  Ixy  i 
tJie  corpwatlon ;  and,  Inde^  otherwise  the 
plaintiff's  suit  against  Wldaman  would  be 
without  fotindatlon  to  rest  on. 

As  to  the  construction  of  the  resolution, 
reading  It  In  connection  with  the  preTlous 
resolution  of  August  26th,  and  the  evidence 
inboduced  and  ottered,  we  think  there  can 
be  no  doubt  It  must  be  construed  as  claimed 
by  the  appellants,  and  that  tbe  stock  was  Is- 
sued as  paid-up  stock;  and.  It  may  be  add* 
ed,  this  construction  is  confirmed  by  the  con- 
sideration that  otherwise  the  Issue  of  the 
certificates  would  have  been  Illegal  (Const 
art  12,  8  11;  GIt.  Code,  H  323,  369;  Kellei^ 
man  t.  Maier.  116  Cal.  424,  46  Pac.  877; 
Ewlng  T.  0.  Mining  Co,  56  Gal.  662),  which 
Is  not  to  be  presumed. 

As  to  the  validity  of  the  transaction,  the 
question  Is  to  be  considered  from  two  points 
of  view,  namely,  with  regard  to  the  corpo- 
ration, and  with  regard  to  subsequent  credit- 
ors. As  to  the  corporation  no  serious  ques- 
tion can  arise.  By  the  adoption  of  the  In* 
corporators'  agreement  that  agreement  be- 
came the  agreement  of  the  corpotatlon.  San 
Joaquin  L.  &  W.  Co.  t.  Beecher,  101  Gal. 
70.  SS  Pac.  340;  Scadden  Flat  Co.  t.  Scadden. 
121  Cal.  33,  63  Pac.  440.  and  cases  cited  In- 
fra. Nor  can  any  objection  be  urged  to  the 
resolution  on  the  score  of  the  Interest  of 
the  directors.  For  bvxe  the  directors,  tbougb 
trustees,  were  the  sole  boieflclarlee,  and  In 
this  double  capacity  were  fully  empowered 
to  act  Chater  t.  S.  F.  Beflnlng  Co.,  19  Cal. 
246;  Shorb  v.  Beaudry,  56  Cal.  450;  Cornell 
T.  Corbln,  64  Gal.  200.  30  Pac.  629;  Kohl 
T.  Llllenthal,  81  Cal.  397,  20  Pac.  401,  22  Paa 
689.  6  L.  B.  A.  620;  Behlow  t.  Fischer.  102 
Cal.  214,  215,  36  Pac.  609;  Kellerman  t. 
Maier.  116  Cal.  416,  48  Pac.  877;  Hunt  t. 
Davis,  136  CaL  84.  66  Pac.  067;  Civ.  Code. 
8S  323.  824.  As  to  the  creditors  of  the  cor- 
poration, the  jNTlncipleB  by  which  their  rights 
are  to  be  determined  are  sufflclently  simple, 
ttiough,  it  must  be  confessed,  they  are  some- 
what obscured  by  the  immense  multiplicity 
and  varying  character  of  the  authorities. 
The  relation  of  the  judgment  debtor  to  the 
creditors  of  a  corporation  is  Blmply  a  par- 
ticular case  of  the  general  case  of  a  credit- 
or seeking  to  collect  bis  debt  from  the  debt- 
or of  his  debtor  by  attachment  or  other  pro- 
ceeding aathortzed  by  law.  In  no  case  Is 
there  any  privity  between  the  creditor  and  the 
debtor's  debtor  (Matteson.  etc.,  Mfg.  Co.  v. 
Conley,  144  Cal.  483,  77  Pac,  1042);  but  what- 
ever rights  the  former  may  have  come  to  bim 
through  the  Intermedlnte  debtor,  and  the 
general  principle  Ib  that  they  cannot  be  oth- 
er or  greater  than  bl&  In  this  the  case  dif- 
fers from  that  of  the  statutory  liability  of 
the  stoclihoiaer,  where  the  direct  relation 
of  debtor  and  creditor  Is  established  between 
the  stockholder  and  the  creditor  by  the  stat- 
ute. Olv.  Code.  S  322.  There  are  excep- 
tions, w  apparent  exceptions,  to  the  general 


I  rule  In  cases  of  fraud,  actual  or  constractiTe, 
as  to  creditors,  and  then  are  cases  where 
the  stockholder  may  be  es^ped  from  show- 
ing the  real  nature  of  Qie  contract  or  agree- 
ment between  him  and  the  corporation;  and, 
it  may  be  admitted,  the  latter  prlndide  and 
that  of  constmctlTe  fraud  have  been  extend- 
ed In  their  application  with  extmne  liberali- 
ty In  favor  of  creditors,  and,  perhaps,  wltb 
some  disr^rd  of  the  rights  of  innocent  in- 
dlviduala.  Hence,  It  may  be  said  of  "un- 
paid snbscr^tlons  to  stock"  that  "these  may 
sometimes  be  collected  by  creditors  when  the 
cOTpwatlon  itself  has  released  them,  or  in 
some  way  deprived  itself  of  that  right." 
Vermont  Go.  t.  Declez  Go^  185  GaL  688,  67 
Pac.  1057,  56  L.  B.  A.  728,  87  Am.  St.  Bep.  143. 
But  we  see  nothing  In  the  agreement  between 
the  corporation  and  the  defendants  here  to 
take  tlie  case  from  the  application  of  the 
general  rule,  or  to  give  to  the  creditors  of  the 
corporation  any  greater  rights  than  the  cor- 
poration Itself  had.  Here,  from  tbie  clrcnm- 
stances  of  the  case.  It  may  be  inferred  that 
the  principal  parties  to  the  transaction  were 
Baymund  and  O'Bryan,  and  the  relation  of 
the  others  to  them  merely  that  of  employes. 
Nor  do  we  see  anything  In  the  nature  of 
fraud  in  the  terms  of  their  employment 
As  to  Wldaman,  espedally,  it  afBrmatlvdy 
appears  that  the  considOTatlon  rendered  by 
him  was  In  excess  of  the  value  of  his  stock, 
and.  upon  the  evidence,  that  it  wsa  even  In 
excess  of  its  par  value.  To  such  a  transac- 
tion no  possible  objection  can  be  made.  As 
to  Bingham.  If  this  cannot  be  said,  at  least 
the  contrary  does  not  appear,  and  until  the 
contrary  is  shown  the  presumption  is  that 
the  transaction  was  fair.  Code  Civ.  Proc 
8  1963.  subds.  1,  19.  20,  S3,  39.  Here  also  the 
general  presumption  was  confirmed  hy  the 
consideration  that  otherwise  the  Issue  of  the 
certificate  would  have  been  in  contravention 
of  constitutional  and  statutory  provisions 
(authorities,  supra),  and.  In  the  absence  of 
circumstances  tending  to  Inform  him  better, 
his  assignee  might  Justly  rely  on  this  pre- 
sumption. The  case,  therefore — as  to  both 
defendants — comes  within  the  application  of 
what  Is  said  in  Kellerman  v.  Maier,  116  Cal. 
422,  423,  48  Pac.  877,  which  Is  to  the  effect 
that  It  Is  legitimate  for  the  corporation  to 
dispose  of  Its  stock  for  full  value  received 
in  land  or  property,  or,  as  In  this  case.  In 
services.  Nor  Is  there  anything  In  the  de- 
cision In  Vermont  Co.  v.  Declez  Co.,  supra, 
affecting  tble  position.  All  that  Is  there 
held  Is  that  the  Issue  of  stock  for  part  of  Its 
nominal  value,  or.  in  other  words,  the  sale 
of  stock  at  less  than  par.  Is  not  permissible. 
But,  assuming  this  to  be  the  law.  the  case 
considered  In  Kellerman  v.  Maier  In  the  pas- 
sage quoted,  and  the  present  case,  come  with- 
in the  distinction  expressed  on  page  58f>  of 
135  Cal.,  page  1059  of  67  Pac.  <56  L.  B.  A. 
728,  87  Am.  St  Rep.  143),  where  It  is  said: 
"Had  the  case  been  the  usual  one  where  a 
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road  Is  constructed  for  a  fixed  Bum  of  money 
and  a  definite  amomit  of  stock,  tt  might, 
perhaps,  hare  been  held  that  the  stock  was 
fnlly  paid;  but  the  stock  was  given  for  a 
definite  sum  of  money,  and  It  was  contended 
that  It  was  the  usual  case  of  selling  stock 
below  iMir.  and  that  no  contract  with  tbe 
corporation  could  release  the  stockholder 
from  his  liability  to  creditors."  The  decl- 
rion,  therefore,  does  not  affect  the  ease  of 
Wldaman;  nor,  in  the  case  of  Bingham,  does 
It  appear  "that  tbe  transaction  was  not 
fair,  and  that  a  reasonable  equivalent  was 
not  given  for  tbe  stock";  nor  is  there  any- 
thing here  to  show  or  to  lead  ns  to  suspect 
that  there  was  a  mere  "simulated  payment 
of  such  subscription,"  or  tliat  there  was  "any 
device  short  of  an  actual  payment  In  good 
faith.'* 

This  disposes  of  the  various  points  made 
by  the  appellants'  counsel,  except  the  last 
point  of .  the  appellant  Wldaman,  which  Is 
that  there  is  a  material  variance  between  tbe 
case  alleged  and  found,  and  the  proofs.  This 
point — though  perhaps  by  itself  Insufficient 
for  reversal — is  well  taken.  The  action 
against  Wldaman  is  based  upon  tbe  subscrip- 
tion, and  from  the  findings  and  tbe  evidence 
it  appears  that  the  contract  of  subscription 
(whatever  may  have  been  its  terms)  was  ex- 
ecuted. The  Judgment,  therefore  (if  it  could 
be  otherwise  supported),  would  have  to  rest 
simply,  as  In  the  case  of  Lord,  upon  the  con- 
tract implied  (as  held  In  Vermont  Co.  v. 
Declez  Co.)  to  pay  the  full  par  value  of  tbe 
stock. 

For  these  reasons,  the  judgmrait  and  order 
■lipealed  from  must  be  reversed.  But  there 
are  other  questions  Involved,  antecedent  to 
those  discussed  by  the  counsel,  which  must 
be  determined  wltb  a  view  to  tbe  further 
proceedings  In  tbe  case.  These  are:  (1)  Can 
an  action  be  maintained  by  a  creditor  of  a 
corporation  upon  a  stockholder's  liability 
otherwise  than  through  the  medium  of  an 
assessment  by  the  cwporation,  or  by  the 
court  itself  In  the  salt?  (2)  Assuming  tills 
qne>tt<m  to  be  anawwed  in  the  negative,  will 
it  Ik  necessary  in  a  creditors'  bill  against  a 
eorporatlmi  to  make  the  stockholders  parties? 
(3)  Or,  CBsnmlng  the  first  qnestlon  to  be  aor 
swered  in  tbe  afflrmatlve,  can  a  suit  be  main- 
tained tqr  a  creditor  against  a  stockholder  m 
his  subscription  liability  wltbont  making  all 
the  stockholders  parties,  or  enmslng  the  ab- 
sence of  missing  stockholders? 

The  flmt  and  second  ot  these  questions  will 
be  considered  together:  Undor  the  ConsU- 
tutton  and  statutes  of  this  state,  it  is  settled 
tbat  there  are  two  methods  of  proceeding 
by  cralltors  of  a  corporation  to  collect  thdr 
detitB.  to  Trtt:  (1)  "Eacb  stockholder  may  be 
eompelled  to  pay  to  the  corporation  asseee- 
mnta  to  tlie  full  amount  of  his  snbscripttoD 
to  tbe  capital  stock  of  the  corporation  for  tiie 
payment  of  creditors;"  and  (2)  he  will  *n)e 
IndlTidually  Uabie  to  each  creditor  for  such 


proportion  of  his  claim  as  tbe  amount  of 
stock  held  by  such  stockholder  bears  to  the 
whole  of  the  capital  stock."  Sacramento 
Bank  v.  Pacific  Bank,  124  Oal.  150,  66  Pac. 
787,  45  L.  K.  A.  863,  71  Am.  St  Rep.  36; 
Kimball  v.  Richardson-Kimball  Co..  Ill  CaL 
395,  43  Pac  lllL  With  regard  to  the  latter 
remedy,  it  Is  expressly  provided  by  section 
322  of  the  Civil  Code  that  the  action  can  be 
maintained  by  a  creditor  against  a  stock- 
holder for  his  proportion  of  the  debt  "only." 
This  seems  clearly  to  Imply  that  no  action 
can  be  maintained  by  a  creditor  against  a 
stockholder  on  bis  subscription  liability 
directly;  and  hence,  the  right  of  a  creditor 
to  maintain  an  action  of  tbe  kind  now 
before  us  would  seem  to  be  denied  by  tbe 
express  provision  of  the  statute  cited.  This 
conclusion,  we  think,  would  be  right  and  the 
first  question  might  very  well  be  thus  dispos- 
ed of;  but  there  are  grounds  upon  which  it 
may  be  rested  Independent  of  the  statute. 

As  to  the  equitable  remedy,  imtil  recent 
times  the  principles  governing  it  and  the 
mode  of  procedure  were  equally  well  defined: 
A  suit  may  be  maintained  tbe  creditor 
of  a  corporation  on  behalf  of  himself  and 
other  creditors  against  the  corporation  to 
subject  Its  assets  to  tbe  creditors'  lien.  Wood 
V.  Dumner,  8  Mason,  80S,  Fed.  Cas.  Na  17,044 ; 
2  Story's  Eq.  Jur.  1 1252.  Among  these  assets 
tbe  unpaid  subscriptions  of  stockholders  are 
to  be  regarded  as  part  and  wltb  reference  to 
these  the  court  will  either  compel  the  corpora- 
tion to  assess  the  stock  In  tbe  amount  neces- 
sary for  the  payment  of  its  liabilities,  or  It 
will  Itself  make  the  aaseesment;  and  In  this 
proceeding  —  unless  a  personal  Judgmeot 
against  a  stockholder  be  sought — it  will  be  un- 
necessary to  make  all  the  stockholders  parties, 
the  asseesment  whether  by  tbe  corporation  or 
by  the  cour^  b^ng  condnsiTe  upon  them.  Sal- 
mon T.  Tbie  Ham  bo  rough  Co.,  1  Cases  in 
Chancory,  204,  dted,  l^ompson  on  Liability 
of  Stockholders,  1 16 ;  Glenn  r.  Saxton.  68  GaL 
353,  8  Pac  420;  Glenn  t.  WUliams,  60  Md. 
03.  Stockholdos,  bowerert  under  tbe  ordi- 
nary rules  of  equity  procedure,  may  be  made 
parties,  and  as  to  those  who  have  beat  served, 
OK  who  appear,  several  judgments  may  be 
altered  against  them  for  the  amounts  for 
wblob  they  are  assessed.  Code  Clv^  Froc.  H 
879,  382.  887,  880;  Story's  Eq.  Jnr.  H  64k,  6B; 
Haxmoa  v.  Page.  ^  Cal.  44&  The  leadliv 
case  on  this  subject  was  decided  In  the  reign 
of  CSiarles  U.  and  It  seems  to  be  agreed  that 
the  doctrine  has  never  been  extended  In  Eng- 
land b^ond  the  rule  as  above  stated.  Nor, 
until  recent  times,  has  it  been  extended  in  this 
i  country.  There  are.  Indeed,  some  cases  In 
,  which  It  bas  been  held  tbat  a  suit  may  be 
maintained  by  a  rin^e  credltw  dlrecUy 
against  one  or  sevottl  stockholders;  but 
this  Is  confessedly  an  Innovation  In  equity 
practice,  and  seenw  to  have  grown  out  of  a 
misapprehension  of  the  resources  ot  the  exiB^ 
Ing  practice,  rather  than  from  any  necessity 
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for  the  Innovation.  For  the  ordinary  pro- 
ceeding furnishes  the  most  ample  remedy  to 
creditors  that  can  be  ]iistl7  demanded;  and 
at  the  same  time — nnllke  the  new  practice — ^is 
free  from  being  chargeable  with  a  dlar^rd  ot 
the  rights  of  stockholders,  and  of  the  familiar 
prlndplefl  upon  which  equity  Is  commonly  ad- 
ministered. This,  I  think,  is  a  fahr  criticism 
of  the  cases  alluded  to,  whose  fault  seems 
to  be  that  they  hare  left  out  of  Tiew  the 
necessity  of  an  assessment  (required  by  every 
consideration  of  equity  and  common  sense)  to 
fix  the  liability  of  the  stockholder;  but  It 
would  be  impracticable,  with  any  due  r^rd 
to  brevity,  to  attempt  to  verl^  the  crlticiBm 
1^  a  review  of  the  cases.  We  will  therefore 
confine  our  attention  to  the  statutory  pro- 
Tlalons  and  authorities  of  this  state,  by  which 
alone  the  case  is  to  be  determined. 

By  section  331  of  the  Civil  Code,  the  di- 
rectors of  a  corporation,  after  one-fourth  of 
Its  capital  stock  has  been  subscribed,  may 
levy  and  collect  assessmente  upon  the  sub- 
scribed capital  stock  'In  the  manner  and 
form  and  to  the  extent  provided  herein." 
By  section  SS2  it  Is  provided:  "No  one  as- 
sessment must  exceed  ten  per  cent,  of  the 
amount  of  the  capital  stock,"  except  in  the 
cases  mentioned  In  the  section,  of  which  one 
is  that  an  assessment  may  be  made  "for  the 
full  amount  luqiaid  upon  the  capital  stodc," 
or  such  percentage  as-  may  be  nece^ry 
"to  meet  its  llabllltieB,  or  to  satisfy  the 
claims  of  Its  creditors."  And  by  section 
3M,  upon  delinquency  in  the  payment  of  the 
assessment,  the  board  m^  elect  to  waive 
further  proceedings  under  the  statute  and 
"to  proceed  by  action  to  recover  the  amount 
of  the  assessment,"  etc.  These  provisions  of 
the  code  enter  Into  and  constitute  the  terms 
of  the  contract  Union  Savings  Bank  v.  Lelt- 
er.  145  OaL  702,  70  Pac.  441.  Hence,  in  the 
absence  of  an  express  agreement  to  the  con- 
trary, the  promise  of  the  stockholder  is  only 
to  pay  the  amount  of  his  subscription  upon 
assessment,  and  until  then  no  cause  of  action 
arises.  Union  Savings  Bank  v.  Letter,  supra; 
Welch  V.  Sargent,  127  Cal.  81,  82,  59  Pac 
319;  Shlvely  v.  Eureka  Co..  129  Gal.  293,  m. 
Pat  939;  Ventura  By.  Oo.  v.  Hartman,  llfl 
Cal.  260,  48  Paa  65;  Glenn  v.  Saxton,  6S  Cal. 
^7,  868,  9  Pac  420;  Harmon  v.  Page,  02 
Oal.  463,  464;  Cal.  Sugar  M.  Go.  v.  Scbafer, 
57  Cal.  396.  It  would  seem  to  follow,  there- 
fore, that  until  the  levy  of  assessment  either 
by  the  directora  of  the  corporation,  or  by  the 
court  In  lieu  of  the  directors,  no  cause  of 
action  can  arise  either  In  favor  of  the  cor- 
poratiim  or  Its  creditors;  and  also  that  ex- 
cept In  the  manner  indicated — ^that  Is  to 
say,  by  an  assessment  either  by  the  directors, 
or  In  the  creditors'  suit — no  suit  can  be  main- 
tained by  a  creditor  on  the  subscription  lia- 
bility directly  against  one  or  several  stock- 
holders. Nor  Is  this  an  Immaterial  Ilmlto- 
tioa  upon  his  liability.  For  not  only  Is  the 
stockholder  entitled  to  the  interpraltton  of 
ttie  directors  of  the  corporation,  who  an 


trustees  for  him,  as  well  as  for  creditors, 
and  whose  duty  it  Is  to  see  that  unequal 
burdens  are  not  Imposed  upon  him  (Union  3. 
B.  V.  Lelter,  supra),  but  he  Is  also  protected 
by  the  statutory  provisions  of  the  law,  whidi 
forbid  him  to  be  assessed,  without  an  assess- 
ment of  the  other  stockholders.  Nor  te  the 
case  differenced  where  the  court  makes  the 
assessment  For  here  the  court  simply  per- 
forms the  functions  of  the  corporate  officers, 
and  becomes  itself  a  trustee  of  the  stock' 
holders,  as  well  as  of  the  creditors.  It  would 
seem,  therefore,  even  If  the  case  be  assumed 
to  be  otherwise  for  the  plalndEF,  that  the 
Judgment  was  nevertheless  prmature.  There 
should  have  been  an  Inqnlry  as  to  the  amount 
necessary  to  be  assessed,  and  an  assessment 
against  all  the  stockholders,  whether  loesent 
or  absent 

On  the  other  hand,  there  are  some  cases 
In  this  state  in  which  It  has  apparently  been 
held  that  a  direct  Judgment  In  favor  of  cred- 
itors f^lnst  several  stodiholders  Is  admissi- 
ble (Balnes  v.  Babcock,  90  Cal.  581,  27  Pac 
674,  30  Pac.  776,  29  Am.  St  Rep.  158;  Potter 
V.  Dear,  95  Gal.  578,  30  Pac  777;  Walter  v. 
Merced  Academy  Ass'n.  126  Cal.  586,  59  Pac 
136;  Welch  V.  Sargent  127  Cal.  72,  59  Pac 
319;  Tulare  Savings  Bank  v.  Talbot  181  GaL 
46,  63  Pac  172);  and  this,  as  we  have  seen, 
is  correct  provided  there  flrst  be  an  assesth 
ment  But  the  actual  decisions  go  further, 
and  the  Judgments  were  aflSrmed,  though 
there  had  been  no  assessment  But  In  none 
of  these  cases  was  the  question  as  to  the  ne- 
cessity of  an  assessment  considered,  nor  was 
the  attention  of  the  court  directed  to  the 
statutory  provisions  and  the  authoritiea 
above  cited,  nor  was  the  question  of  tbeir 
effect  considered.  In  Balnes  v.  Babcock,  su- 
pra, indeed,  the  general  question  Is  discussed 
in  the  brieib,  and.  In  the  brief  of  counsel  for 
the  appeUante  Babcock  and  Collett  very 
elaborately  and  ably.  But  the  question  as 
to  the  proper  mode  of  procedure  and  the  ne- 
cessity'of  an  assessment  was  not  considered 
by  the  court  Nor  In  the  actual  case  was 
there  any  very  pressing  necessity  that  it 
should  be.  For.  out  of  the  2,500  shares  of 
the  stock  of  the  corporation.  2,317  were  rep- 
resented by  the  defendants,  and  it  was  al- 
leged In  the  complaint  that  the  remalntns 
183  shares  were  "mostly  beld  in  small 
amounts  by  nonresidents  or  Insolvent  per- 
sons." But  however  this  may  be,  the  ques- 
tion actually  considered  by  the  court  was 
whether  the  objection  to  the  nonjoinder  of 
the  latter  could  be  sustained,  and  It  was  beld. 
In  effect,  that  the  nonjoinder  was  excused. 
Upon  the  question  under  consideration  here, 
all  that  is  said  Is:  "It  la  well  settled  that  a 
Judgmwt  creditor,  who  has  exhausted  his 
l^al  remedies  against  a  corporation,  may 
matotaln  an  action  against  Its  stockholders 
to  recover,  for  the  benefit  of  all  creditors  who 
may  desire  to  come  in  and  be  made  parties, 
the  amount  due  upon  unpaid  subscrlptiona 
f (HT  ito^  vbea  the  oorporaUiim  neglects  w 
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refnses  to  collect  tbe  same.**  And  It  Is  far- 
tber  Bald:  "Tbe  contention  of  appellants 
that  tlds  eqnltable  remedy  Is  superseded  in 
tbis  state  by  section  822  of  tbe  avll  Oode. 
and  that  tbe  only  personal  liability  of  tbe 
BtocUiolder  is  that  fixed  by  that  section,  is 
not  tenable,  and  was  so  held  by  this  court 
In  Harmon  r.  Page,  62  Cal.  448."  Bat  re- 
fierring  to  the  case  dted.  It  appears  that  all 
lliat  was  held  there  was  that  the  Jurisdiction 
of  equity  to  oitartain  a  creditors*  bill  against 
tbe  cori»oratliHi  and  stockholders  to  subject 
tbe  assets  of  the  corporation  to  the  lien  of 
tbe  creditors  was  not  dlrested  by  tbe  per- 
BiHial  liability  imposed  upon  the  8to(Uiolder 
1^  statute,  and  that  tbe  question  under  con- 
Bldoatlon  was  not  tliere  In  any  way  iUTolved. 
Nor  la  tbe  language  of  tlie  court  in  tbe  princi- 
pal case  to  be  considered  as  going  beyond 
tbe  authority  dted. 

Tbe  case  of  Hatch  t.  Dana,  101  U.  8.  20S. 
25  L.  EL  8BS,  to  also  dted  by  the  court,  and. 
tbongta  not  dted  to  the  point  now  under  con- . 
■Ideratlon,  It  apparently  goes  beyond  the 
point  Cot  which  it  was  dt^  and  probably 
bad  some  infinence  on  On  mind  of  the  court 
Tbe  case,  however,  was  an  Ollnois  case, 
wbere  1^  statute  It  is  expressly  provided: 
"Each  stockholder  sball  be  liable  for  the 
debts  of  the  corporation  to  the  extent  of  the 
amomit  that  may  be  unpaid  upon  the  sto<ft 
beld  by  him.  to  be  collected  In  tbe  manner 
bereln  prorlded."  And  it  is  ftirther  provid- 
ed: "Whenever  any  action  Is  brought  to 
recover  any  Indebtedness  against  the  corpora- 
tion. It  shall  be  competent  to  proceed  against 
any  one  or  mrae  stockholders  won  tbe  stock 
owned  them  respectively,  wtaellier  called 
In  or  not.  as  In  cases  of  garnishment**  See 
AllfaiK  T.  Ward  an.)  24  N.  B.  6S1,  where  tbe 
statute  to  dted,  though  not  fully.  Accord- 
ingly, liwugb  tbe  statute  Is  not  expressly  re- 
tared  to«  tbe  dedrion  to  placed  upon  tbe 
gnmnd  fliat:  "A  creditors'  bill  merely  sub- 
rogates  tiw  creditors  to  the  place  of  tbe  debt- 
or and  garnishees  the  debt  due  to  the  defend- 
ant oorporatifm.  It  does  not  change  the 
character  of  the  dd)t  attadied  or  garnished." 
Tfato  was  precisely  in  accord  with  the  Illinois 
law,  and  must  be  considered  as  having  refer- 
ence to  that  only.  And  it  to  tbe  mwe  requi- 
site thus  to  oonstme  the  dedslon,  because.  If 
the  proposltkm  should  be  regarded  as  as- 
serted generally.  It  would  not  be  supported 
by  any  of  tiie  authmrltieB  dted— unless,  pra^ 
haps,  by  tbe  Georgia  case  dted  from  Wood's 
Repartii,  which  does  not  seon  to  have  been 
very  carefully  considered.  Nor,  however 
oODstroed,  can  the  decision  be  regarded  as 
authority  In  thto  state,  where  there  are  ez- 
press  statutory  provtolona  covering  the  whole 
subject  of  attachment,  which  It  Is  said  are 
to  be  r^[arded  as  **a  subetitate  for  a  credlt- 
«rr  bUI."  Matteson,  etc,  Ufg.  Co.  v.  Con- 
toy.  144  OaL  480^  77  Pac.  1042. 

For  these  reasons  we  are  satisfied  that 
tak  thto  state  creditors  of  a  corporatl<m  can 
ssaliitaln  a  suit  directly  against  a  stockholder 


for  hto  statutory  proportion  of  the  corpora- 
tion Indebtedness,  uily  ;^  and  that  to  mforce 
hto  subscr^tlon  llablH^  otherwise  than  by 
means  of  a  suit  against  the  ctvporation, 
and  an  assessment,  would  not  only  be  an 
unnecessary,  and  tbwefOre  unwarranted  In- 
novation upon  the  established  equity  practice, 
but  it  would  also  be  in  direct  contravention 
of  the  provisions  section  S22  of  tbe  Civil 
Code,  and  of  the  decisions  of  the  Supr^ue 
Court  In  Union  SavingB  Bank  v.  'Leltw, 
14S  Cal.  606,  70  Pac  441,  and  the  numerous 
other  cases  dted  supra.  This  conduaUm 
is  also  confirmed  by  the  dedslon  In  Welch 
T.  Sargent,  127  Cal.  73,  50  Pac  310,  where 
It  to  held  that  a  stockholder  cannot  pay 
the  debt  of  a  corporation  in  discharge  of 
bis  liability  upon  an  unpaid  subscription  to 
the  stock,  which,  It  to  said,  '*to  an  asset  of 
tbe  corporation"  and  "payable .  to  tbe  eor- 
poratlon  and  no  one  els&"  It  can  hardly  be 
that  a  cause  of  action  can  exist  against 
one  whidi  be  to  not  at  llbwty  to  jMiy.  And, 
as  in  this  state,  It  seems,  paid-up  stodc  may 
be  assessed  by  tbe  corporatlcm  (Santa  Cms 
I^.  Ca  T.  Sprecklee,  65  Cal.  103,  S  Pac 
661.  802;  Vermont  Ca  v.  Dedes  Co.,  supra). 
It  to  difficult  to  precelve,  If  such  an  action  can 
be  maintained,  why  it  should  be  limited 
to  tbe  unpaid  subscrlpticni. 

On  tbe  other  hand,  reverting  to  the  third 
question.  If  we  could  assume  that  a  suit  could 
be  maintained  by  a  creditor  against  &  stock- 
holder wlHiont  Oe  Intervention  f»f  an  assesB* 
ment  by  the  corporation,  or  1^^  tbe  court, 
then  It  would  be  dear  that  all  the  stockhold- 
ers should  be  parties,  "at  least  so  far  as  they 
can  be  ascertained,"  or,  as  practicable  (Hatch 
V.  Dana,  101  U.  S.  205,  26  It.  Bd.  88B.  dted; 
Balnes  v.  Babeodr,  05  Cal.  500;  27  Pac  674, 
80  Pac  776,  20  Am.  St  Rep.  168,  supra); 
and  that  none  could  be  omitted  "unless  aome 
valid  excuse  to  shown  for  not  bringing  them 
In"  (Thompson  on  Liability  of  Stockholders, 
H  868  et  seq.;  Code  Civ.  Proc  H  370,  888). 
But  assuming  ttiat  the  obvious  necessity  (hi 
the  absmce  of  an  assessment)  of  bringing  In 
all  the  stotftbolders  b^ore  judgment  can  be 
rmdered  against  one  (Code  Clr.  Proc  H 
870,  382,  aset  may  be  thus  qualified,  the  rule 
can  have  no  application  to  the  present  case. 
For  here,  thou|^  It  appears  tbat  one  of  tbe 
BtocUwlders  (O'Biyan)  absccaided  some  toixr 
or  five  years  ago,  it  does  not  appear  that  he 
cannot  now  be  found;  uid  it  afflrmatlTely 
appears  tbat  the  other  stockholders  (Rowan 
and  Raymund)  were  {vesoit.  No  reason  ap- 
pears, therefore,  wl^  they  dunild  not  be  Join- 
ed, and  under  tbe  provMons  of  the  Code  dted 
they  should  be.  By  joining  Raymond  only, 
the  trust  fond  subject  to  the  claims  of  the 
ptolntiff  and  Intervener  would  be  Increased  by 
more  than  $24,000,  or,  in  other  words,  would 
be  multiplied  13  times,  and  a  very  small  as- 
sessment upon  each  share  would  be  suffldoit 
to  satisfy  the  claims  sued  on.  And  even 
should  tbe  judgment  be  against  tb^  jointly 
for  the  amount  due,  and  tbe  smallw  stock- 
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holders  hare  to  pay  the  Jndgment,  they  would 
be  assured  of  their  right  to  contribution  from 
the  othoiB.  Under  -these  clrcmnstancea.  to 
Impose  the  whole  debt  on  two  small  stock- 
holders, to  the  exclusion  of  the  principal 
debtors,  would  not  be  justlfled  by  any  prin- 
ciple of  eoulty  with  which  we  are  acquainted. 
In  this  connection,  It  will  be  proper  to  say  we 
are  not  satisfied  of  the  correctness  of  the 
proposition  of  the  court,  In  Hatch  v.  Dana, 
supra,  .that  "the  liability  of  a  stockholder  for 
the  capital  stock  of  the  company  Is  several, 
and  not  Joint"— at  least,  as  applicable  to 
this  state.  After  the  assessment  it  is  "sev- 
eral." But  before  that  the  liability  Is  only 
contingent,  and  can  hardly  be  said  to  be  either 
Joint  or  several ;  though  in  Its  characteristics 
It  more  nearly  resembles  obligations  of  the 
former  kind. 

For  the  reasons  given,  the  Judgment  and 
order  appealed  from  must  be  reversed,  and 
further  proceedings  had  in  accordance  with 
the  views  expressed  In  this  (^iinloa 

I  ctmcnr:  ALLEN.  J. 

QRAY,  P.  J.  I  concur  specially  in  the  re- 
versal of  the  Judgment  and  order.  I  do  not 
think  there  Is  any  analogy,  however,  between 
this  case  and  the  case  of  a  creditor  seeking 
to  collect  his  debt  from  the  debtor  of  his 
debtor  by  attachment.  I  am  strongly  of  the 
opinion  that  the  creditors  may  sue  the  stock- 
holders of  a  bankrupt  corporation  directly 
and  without  any  effort  to  compel  an  assess- 
ment by  the  corporation,  and  believe  that  the 
liabiilty  of  the  stockholders  to  such  creditors 
is  several  as  well  as  Joint,  and  that  It  Is  not 
necessary  to  Join  all  the  stockholders  in  such 
a  suit  Walter  v.  Merced  Academy  Associa- 
tion, 126  Gal.  682,  D9  Pac.  186. 


TURNER  V.  FIDELITY  LOAN  CONCERN 
;  et  al.  (JAMES,  Intervener).  (L.  A.  1.433.) 
(Supreme  Court  of  California.  Dec.  29,  1005.) 

Appeal— DiviDBD  Coubi^Law  of  the  Cask. 

The  decision  of  certain  questions  by  a  Dis- 
trict Court  of  Appeal,  with  a  view  to  further 
proceedings  in  the  case,  only  concurred  in  by  two 
of  the  Justices  of  such  court,  does  not  constitute 
"the  law  of  the  case"  for  farther  proceedings. 

In  Bank.  AcUon  by  Stephen  L.  Tomer  and 
another  f^alnst  the  Fidelity  Loan  Concern 
and  others.  A  Jud^ent  a^inst  H.  P.  Lord 
and  a  P.  Wldaman  was  affirmed  In  a  District 
Gonrt  of  Appeal  (98  Pac  6^,  and  they  apply 
for  a  transftr  of  the  cause  to  the  court  in 
bank.  Petition  doiled. 

S.  J.  Parsons,  for  appellants.  Walter  Bord- 
well,  for  respondents.  Lawler  &  AUei^  for  de- 
fendant Rowan.  Camp  &  Lissner,  for  inter- 
vener, James. 

PER  CURIAM.  The  petition  for  a  transfer 
of  the  above-entitled  cause  to  this  court, 
after  decision  in  the  District  Court  of  Appeal 


of  the  Second  Appellate  District,  Is  denied. 
In  denying  such  petition.  It  is  proper  to  say 
that  such  portions  of  the  opinion  of  said 
Court  of  AlH>eaI  as  are  devoted  to  the  dis- 
cussion of  such  questions  as,  It  is  said  In  the 
opinion,  "must  be  determined  with  a  view 
to  the  further  proceedings  In  the  case,**  are 
concurred  In  by  only  two  of  the  Justices  of 
said  Court  of  Am}eal,  and,  consequently,  do 
not  constitute  nhe  law  of  the  case"  for  fur- 
ther proceedings. 


FBUTIG  V.  TRAFTON. 

(Gonrt  of  Appeal.  First  District,  GalUomla. 
.Oct.  20, 1905.) 

1.  Appbaz,  —  FiNDiNoa— CoRmoTurs  Bri- 

DENCE. 

Findinn  of  the  trial  court,  based  on  con- 
flicting; erideoce,  will  not  be  interfered  with  on 
appeal 

[Ed.  Note. — For  cases  In  point,  see  vtrf.  8, 
Cent.  Dig.  Appeal  and  Error,  U  89S3-S089.] 

.2.  PaTUENT— APPLICATION—STATnTBS. 

Under  the  express  provisions  of  Civ.  Code, 
fi  14'!^,  a  debtor  has  the  absolute  right  to  direct 
at  the  time  of  payment  the  obligations  to  which 
he  desires  the  same  applied. 

[Ed.  Note. — For  eases  In  point,  see  -nL  88, 
Cent  Dig.  Payment,  I  90.] 

8.  Sake— BviDBHCB— Patuent  oh  Aooounr. 

Where  defendant's  merchandise  account 
with  plaintiff  included  not  only  an  oviginal  in- 
debtedness for  goods  sold,  which  waa  partially 
secured  by  mortgage,  but  also  charges  represent- 
ing sutnequent  sales,  remittances  nude  by  plain- 
tiff "for  credit,"  or  "to  apply  on  account,^'  did 
not  constitute  a  direction  tluit  the  remittances 
should  be  applied  In  payment  of  the  subsequent 
diarges,  as  dutlngulsbea  tnm  the  items  secured. 

4.  APPEAL— New  TBiAir-DEiiiAir-Conn.iOT- 

IHQ  EVIDBHCE. 

Where  the  evidence  was  substantially  con- 
flicting on  an  issue  of  the  application  of  pay- 
ments, the  trial  court's  denial  of  a  motion  for 
a  new  trial  on  the  gronnd  that  the  findings  were 
contrary  to  the  evidence  will  not  be  interfered 
with  OD  appeaL 

5.  MOBTGAGES— SAUSFACTIOH— JUOOHENX. 

Where  a  mortgage  was  past  due  at  the  time 
suit  was  brought  to  compel  satisfaction  thereof 
on  payment  of  an  alleged  balance,  and  the  court 
found  that  the  amount  of  the  balance  was  as 
claimed  by  plaintiff,  It  was  Improper  to  render 
Judgment  requiring  satisfaction  on  payment  of 
the  amount  so  found  into  court,  without  flxiog 
a  reasonable  time  for  such  payment. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  W.  O.  Lorlgan.  Judge. 

Action  by  Harry  Frutig  against  J.  P.  Traf- 
ton.  He  having  died  after  Judgment,  Dola 
P.  Xrafton,  his  executrix,  was  substituted  aa 
defendant  From  a  Judgment  for  plaintiff, 
and  from  an  ordor  denying  defendant's  mo- 
tion, for  a  new  trial,  ahe  appeals.  Modified 
and  afilrmed. 

Rehearing  denied  November  16,  iSOS. 

Valentine  ft  Newby  and  S.  F.  Lelb,  for  ap- 
pellant H.  W..  McOomaa  and  Charles  L. 
Wltten,  for  reqmndent 

HALIj,  J.  This  Is  an  action  to  compel  the 
satisfaction  of  a  note  and  mortgage  given  for 
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91,000,  upon  tbe  payment  of  tbe  balance  of 
$260  alleged  to  be  unpaid.  Plaintiff  bad 
judgment  as  prayed  for.  The  appeal  Is 
from  tbe  Judgment  and  order  denying  defend- 
ant's motion  for  a  new  trial.  'Xbe  original 
defendant,  J.  P.  Trafton,  died  subseQuently 
to  the  rendition  of  tbe  Judgment,  and  the 
executrix  of  his  will  has  been  substituted 
as  defendant  Plaintiff  was  a  retail  dealer 
In  Jewelry,  and  bought  a  bill  of  goods 
anoountlng  to  $1,070.41,  of  defendant,  a 
wholesale  dealer,  and  with  his  wife  gave  a 
note  and  mortgage  to  defendant  to  secure  the 
payment  of  $1,000  thereof.  The  note  bore 
date  November  4,  1800,  and  by  Its  terms 
waa  payable  on  or  before  November  4,  1001, 
without  Interest.  During  the  next  12 
months  plalnUfT,  from  time  to  time,  pur- 
chased additional  goods  of  defendant  to  tbe 
amount  of  $638.10,  and  during  the  same 
time  made  payments  of  $730.  The  court 
found  tbe  payments  to  be  $740,  but  no  point 
■eema  to  be  made  of  this  difference;  for  oth- 
er payments  were  made  Ijy  plaintiff  of  taxes 
on  Uie  mortgage  wbtcli  brought  the  total 
payments  to  a  sam  In  excess  of  $740,  and 
the  court  found  the  balance  to  be  paid  on 
tbe  mortgage  to  be  $260. 

The  controTersy  concerns  tbe  application 
of  these  payments.  If  credited  to  the  note 
and  mortgage,  tbe  findit^  of  tbe  court  were 
rigbt;  bat.  if  credited  to  the  balance  on  the 
flnt  bill,  $70.41  and  the  succeeding  pnr- 
^laaee,  the  findings  of  the  court  are  not  bus- 
tatned  by  tbe  evidence.  Testimony  was 
given  by  plaintiff  and  by  H.  W.  McComaa 
-to  tbe  effect  that  at  the  time  ,of  the  execu- 
tion of  the  note  and  mortgage  it  was  dis- 
clnctiy  agreed  by  defendant  and  plaintiff 
and  hia  wife  that  the  first  moneys  that 
tiioiild  be  paid  by  plaintiff  to  defendant 
abonld  be  credited  on  account  ot  the  note 
«nd  mortg^e,  altbongb  it  was  contsmplated 
at  that  time  that  defendant  should  continue 
to  soivly  plaintiff  with  such  goods  as  he 
might  need  from  time  to  time.  Much  stress 
seems  to  have  been  put  iqton  thla  question  at 
the  trla],  and  counsel  have  discussed  tbe 
qnestion  at  length  in  their  briefs.  It  is  suffi- 
cient for  us  to  say  that  on  this  question 
there  Is  an  absolute  conflict  of  testimony, 
and  thertfore,  so  far  as  tbe  findings  of  the 
court  depend  upon  this  question,  we  cannot 
intextere  with  the  action  of  the  trial  court 
We  do  not  tbink  tbe  question  last  discussed, 
bowem,  veiy  important  for  every  debtor 
has  «  right  to  direct  at  tbe  time  of  payment 
the  appUcatiott  of  such  payments  as  he  makes 
to  each  obligations  aa  be  pleases  (Civ.  Code, 
I  147^.  It  is  contended  by  aK>ellant  that 
the  evidence  shows  without  confilct  that 
ptalntur  directed  the  application  of  the  pay- 
ments to  current  or  mnnlng  account,  and 
that  tbe  payments  were  so  applied  by  de- 
fencfaiBt  with  tbe  knowledge  and  acqnles- 
cenoe  «f  plaintiff.  This  presents  the  real 
point  iqion  which  tbe  de^mlnatidn  of  this 
Uttgei. 


We  shall  first  consider  the  evidence  as  to 
the  direction  by  plaintiff  for  the  application 
of  tbe  payments.  Plaintiff  carried  on  his 
business  at  Ollroy,  Santa  Clara  county,  while 
defendant  carried  on  business  at  Loa  Angeles, 
and  all  the  payments  were  by  check  sent 
through  the  mail.  There  were  25  payments, 
varying  In  amount  from  $20  to  $100,  and  each 
was  Inclosed  In  a  letter  containing  a  direc- 
tion In  Bubstantiaily  the  following  form: 
"Inclosed  please  find  check  for  $25  [or  what- 
ever the  amount]  to  apply  on  account,"  save 
tbe  last  payment  where  the  direction  was: 
"Inclosed  please  find  check  for  $26.  for 
which  give  me  credit."  It  is  contended  by 
appellant  that  the  words  "to  apply  on  ac- 
count" meant  that  the  payment  should  be 
applied  on  the  debt  represented  by  the  cnr- 
rent  accoujit  ss  distinguished  from  the  debt 
evidenced  by  the  note  and  mortgage.  But 
"the  word  'account'  has  no  inflexible  technical 
meaning,  being  defined  by  Webster  to  mean 
a  r^lstry  of  pecuniary  transactions,  a  writ- 
ten or  printed  statement  of  business  deal- 
ings of  debits  and  credits,  and  also  of  other 
things  subjected  to  a  reckoning  or  review." 
Preston  Nat.  Bank  v.  PurlHer  Co.,  102  Micb. 
462,  60  N.  W.  981.  "An  account  Is  a  list 
or  statement  of  monetary  transactions,  such 
as  payments,  losses,  sales,  debits,  credits, 
ete.,  in  most  cases  showing  a  balance  or  re- 
sult of  comparison  between  Items  of  an  op- 
posite nature,  e.  g.,  receipts  and  payments." 
Purvis  V.  Kroner,  IS  Or.  414,  23  Pac.  260. 
See.  also,  1  Words  and  Phrases  Judicially 
Defined,  under  subject  "Accounts."  As  we 
sball  see  farther  on  In  1^  opinion,  the  very 
first  item  tn  tbe  "account"  kept  In  the  books 
of  defendant  as  to  the  monetary  transactlona 
between  defendant  and  plaintiff  was  a  debit 
item  for  $1,070.41,  which  included  tbe  $1,000 
evidenced  by  the  note  and  mortg^,  and 
tbe  same  item  appears  in  the  statement  of 
account  furnished  plaintiff  by  defendant  be- 
fore the  beginning  of  this  litigation.  We 
tblnk  the  Import  of  the  words  "to  apply  on 
account"  when  referring  to  a  remittonce  of 
a  named  sum,  and  not  qualified  by  more  defl- 
nite  terms,  is  simply  that  thk  payment  made 
Is  a  payment  In  part  of  a  debt  exceeding 
the  amount  then  paid.  Tbe  most  that  can 
be  fslrly  claimed  by  defendant  In  regard 
to  the  direction  contained  in  the  words  "to 
apply  on  account**  is  that  plaintiff  at  tbe  time 
of  the  payments  gave  no  direction  as  to 
which  obligation  the  payments  should  be 
ai^lled  to. 

This  brings  us  to  a  consideration  of  the 
evidence  in  the  record  as  to  the  application 
In  point  of  fact  by  defendant  of  the  pay- 
ments as  they  were  made.  On  this  point 
we  find  a  substantial  confilct  in  the  evidence. 
It  is  true  that  defendant  testified  that  '*when 
tiiese  payments  were  made,  I  applied  them 
on  the  goods  be  was  buying  on  open  ac- 
count.** As  evidence  of  a  mental  process 
tills  testimony  is  not  conclusive  against  other 
evidence  sliowlng  what  was  In  fact  done. 
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Upon  this  point  a  written  statement  was  fur- 
nished plaintiff  by  defendant  prior  to  the 
beginning  of  this  litigation.  It  is  dated  No- 
vember 14.  1901,  and  the  first  debit  item  la 
under  date  of  November  2,  1896,  and  Is  "Bill 
rendered  91,070.41,"  which  Includes  the  f  1,000 
represented  by  the  note  and  mortgage.  This 
Item  is  followed  by  18  debit  Items  aggregating 
$649.16.  which  with  the  first  It^  make  a 
total  debit  of  tl,719.57.  The  credit  side  of 
the  statement  bc^ns  thus:  "Dec  10,  1896. 
By  cash,  $30,"  followed  by  24  like  Items, 
making  a  total  of  credits  in  the  sum  of  $735, 
and  shows  a  general  balance  of  $984.57,  which 
Is  the  difference  iKtween  the  debit  items  of 
the  account  and  the  credit  items  thereof. 
This  written  statement  furnished  by  defend- 
ant to  plaintiff  before  the  litigation  was  t)^un, 
tended  to  show  that  the  payments  therein  set 
forth  were  by  the  defendant  applied  to  tint 
$1,000  represented  by  the  note  and  mortgage. 

Further,  defendant  testified  In  relation  to 
this  statement  as  follows:  "This  statement 
that  has  been  Introduced  in  evidence  was  fur- 
nished Mr.  Frutlg  at  his  request.  He  wanted 
a  statement  that  would  show  him  how  he 
stood.  I  made  out  the  statement  so  as  to 
$hov}  him  everything."  (The  italics  are 
ours.)  It  in  fact  showed  that  the  pay- 
ments had  been  credited  to  the  bill  of  goods 
for  which  the  note  was  given.  True,  the 
books  of  the  defendant  were  put  in  evidence, 
and  the  books  correspond  with  the  state- 
ment with  the  exception  that  the  first 
item  on  the  credit  side  reads,  under  the  head 
of  November  4,  "Note  and  mortgage,  $1,000," 
but  the  relative  welgbt  to  be  attached  to  the 
"statement"  and  the  books  of  defendant  were 
for  the  trial  court,  especially  as  the  defendant 
himself  testified  that  this  credit  of  $1,000  for 
the  note  and  mortgage  was  not  entered  until 
after  the  recordation  of  the  mortgage,  which 
was  March  29,  1897,  4  months  and  25  days 
after  the  execution  thereof.  In  the  meantime, 
six  cash  payments  had  been  made  and  credit- 
ed to  the  account,  the  first  debit  item  of  which 
was  the  bill  of  $1,070.41.  An  inspection  of 
defendant's  ledger  at  any  time  prior  to  March 
29, 1897,  would  have  shown  all  payments  then 
made  credited  to  the  Item  represented  by  the 
note  and  mortgage.  The  statement  and  the 
bof^s  of  defendant  were  before  the  court  and 
subject  to  Its  Inspection.  If  there  was  any- 
thing suspicious  or  irregular  In  the  appear- 
ance of  this  $1,000  credit  entry,  or  the  con- 
trary, it  was  for  the  trial  court  to  pass  upon 
It,  not  the  appellate  court. 

In  our  examination  of  this  case  we  have  not 
overlooked  the  evidence  tending  to  sustain  the 
theory  of  defendant,  but  In  our  discussion  of 
the  matter  we  have  simply  called  attention  to 
the  evidence  tending  to  sustain  the  findings  of 
the  court  There  being  a  substantial  conflict 
In  the  evidence,  we  cannot  Interfere  with  the 
action  of  the  lower  court  on  the  motl<ni  for  a 
new  trta^  Gilbert  v.  Penfield,  124  Cal.  234, 
06  Pac.  1107:  Brison  v.  Brison,  90  Cal.  334, 
27  Pac  180 ;  Moore  t.  Douglas,  132  Gal.  899, 


64  Pac  705;  Bell  T.  Staacke,  141  Cal.  186, 
74  Pac.  774.  It  is  insisted  that  the  Judgment 
Is  erroneous  for  the  reason  that  it  provides 
for  the  satisfaction  of  the  note  and  mortgage 
upon  the  payment  Into  court  of  the  sum  found 
unpaid,  without  limiting  any  time  within 
which  such  payment  should  be  made.  The 
mortgage  was  past  due  at  the  beginning  of 
this  action.  We  think  the  Judgment  should 
have  fixed  a  reasonable  time  within  which  the 
money  found  due  should  be  paid. 

For  the  foregoing  reasons,  the  wder  deny- 
ing the  motion  for  a  new  trial  is  affirmed,  and 
the  trial  court  is  directed  to  modify  the  Judg- 
ment by  fixing  a  reasonable  time  within 
which  the  money  fouiid  to  be  due  must  be 
paid,  and  as  so  modified,  the  Judgment  Is 
affirmed ;  appellant  to  recover  costs  of  ttie 
ei^teal. 

We  concur:  HABRISON,  P.  J.;  COOP- 
ER, J. 


SAN  FRANCISCO  PAVING  00.  T. 
DUBOIS  et  at 

(Court  of  Appeal,  First  District,  California. 
Oct  19,  1906.) 

1.  Municipal  CoBPounons  —  Stbxbt  Ijc- 
PBOVBiiENTS— Assessments— Levt. 

8t  1891,  p.  204,  c.  147,  f  7,  subd.  11.  au- 
thorizes exception  from  a  resolution  of  intent  of 
any  work  already  done  upon  the  street  to  be  Im- 
proved; subdivision  8  declares  that  when  any 
work  is  done  on  either  or  both  sides  of  the 
center  line  of  any  street  for  a  block  or  less, 
and  farther  work  of  the  same  class  is  ordered  to 
complete  the  ^Improved  portion  of  the  street, 
the  assessment  to  cover  the  total  expense  of  the 
work  Bhall  be  made  only  on  the  lands  fronting 
the  portions  of  work  so  ordered;  and  subdivi- 
sion 7  provides  that,  when  a  subdivision  street 
terminates  In  another  street,  the  expense  of  the 
work  done  on  one-half  of  the  width  of  the  sub- 
division street  opposite  the  termination  shall 
be  assessed  on  the  lands  fronting  on  such  sub- 
division street  so  terminating.  Betd  that, 
where  two  streets  terminated  at  the  soutiierly 
line  of  a  street  to  be  improved,  the  assessment 
for  work  done  on  the  Boutherly  one-half  of  such 
street  opposite  the  streets  so  terminating  was 
properly  made  against  the  lands  frontl^  mi 
those  streets,  respectively. 

2.  Saice — Single  Assbssusnt. 

An  assessment  for  street  improvement  does 
not  cease  to  be  a  single  assessment  for  the 
work  done  under  the  contract  because  a  portion 
of  the  cost  of  the  work  done  on  the  street  Im- 
provement was  required  to  be  assessed  on  a, 
district  embracing  lands  wbich  did  not  front 
on  the  street  by  St.  1891,  p.  204.  c  147,  }  7. 
8.  Same— ENGiNEEB'a  Cektipicatb. 

Where  a  city  engineer's  certificate  of  die 
completion  of  a  street  improvement  gave  the 
measurements  of  the  special  work,  for  the  cost 
of  which  an  assessment  was  to  be  made  on 
lands  liable  therefor,  and  stated  that  the  engi- 
neer found  the  work  to  the  official  line  and  grade. 
It  was  not  defective  for  failure  to  contain  an 
estimate  of  the  cost  and  expense  of  the  work. 
4.  Saue— Actions— E^'iderce—Pbivate  Con- 

TBACT8. 

In  an  action  to  recover  an  assessment  for 
street  improvement,  certain  private  contracts 
between  plaintiff  and  defendants,  which  in- 
cluded additional  work  never  performed,  w«r« 
tnadmissiblsk 
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Appeal  from  Superior  Oourt  of  City  and 
Oonuty  of  San  Francisco;  Jolin  Hunt,  Judge. 

Action  by  the  San  Francisco  Paving  Cbm- 
panj  against  William  E.  Dubois  and  otb«rs. 
From  an  order  denying  defendants'  motion 
for  a  new  trial,  they  appeal.  Affirmed. 

Rehearing  denied  by  Supreme  Court  Decem- 
ber 18,  1905. 

Charles  F.  Hanlon  and  Tobin  &  Tobin, 
for  appellants.  J.  a  Bates,  for  respondent 

HABBI80N.  P.  X  Actl(m  upon  a  street 
assessment  In  San  Francisco.  Jud^ent 
was  rendered  In  favor  of  the  plaintiff,  and 
the  defoidants  have  appealed  from  an  order 
deoTing  a  motion  for  a  new  trial. 

The  snpervisors  passed  a  resolution  of  In- 
tention nhat  granite  cartas  be  laid  <m  Six- 
teenth street,  between  Sanchec  and  Market 
street^  where  not  already  laid,  and  that  the 
roadway  thereof  be  paved  with  bituminous 
rock  where  not  already  so  paved,"*  and  "010 
voift  for  which  the  assessment  was  made 
was  done  under  a  contract  entered  into  pur- 
suant to  said  resolution.  The  improvement 
of  Sixteenth  street  under  this  resolution  for 
which  the  assessment  is  made  is  810  feet  In 
extent,  and  the  assessmoit  therefor  is  made 
iqwn  lands  of  that  frontage  on,the  southerly 
side  of  Sixteentti  street  and  uptm  a  frontt^ 
of  80  feet  on  the  northerly  side  of  Uie  street 
Opening  out  of  Sixteenth  street  between 
Market  and  Sanches  streets,  and  extending 
in  a  soutb«>ly  direction  to  the  next  main 
street  bounding  tiie  block,  are  Pond  street 
and  Prosper  street  eaA  being  SVA  feet  In 
vrldOi,  and  the  assessment  fbr  the  work  done 
OD  Sixteenth  street  oppocdte  to  these  streets 
Is  assessed  iqKm  lots  fronting  upon  tbem. 
The  lot  Involved  in  this  action  fronts  npon 
the  northerly  side  of  Sixteenth  street  and 
the  aj^Uanta  contend  that  the  assessment 
is  void,  for  the  reason  that  it  appears  np- 
on Its  face  that  it  Is  not  made  against 
all  the  land  which  the  statute  requires  to 
Iw  assessed  for  the  Improvement  Subdi- 
vision 11  of  section  7  of  the  street  Im- 
provement act  (St.  1801,  p.  201,  c.  147)  au- 
thorizes the  dty  council  to  except  from  Its 
resolution  of  intention  "any  of  said  work  al- 
ready d(me  uptHi  the  street  to  the  official 
grade.**  See,  also,  Williams  v.  Bei^,  116 
CbL  56,  47  Pac.  877.  Subdivision  8  of  the  sec- 
tion declares  that  when  any  work  Is  done 
upon  either  or  both  sides  of  the  center  line 
of  any  street  for  one  block  or  less,  and  fur- 
ther work  of  the  same  class  already  done  is 
ordered  to  be  done  to  complete  the  unim- 
proved portion  of  said  street  the  assessment 
to  cover  the  total  expenses  of  said  wwk 
so  ordered  shall  be  made  only  npon  the  lands 
fronting  the  portions  of  the  wwk  so  ordered. 
Snbdlvisiott  7  of  the  same  section  declares: 
"Where  a  subdivision  street  terminates  in 
another  street  the  expenae  of  the  yroA  done 
•o  one  half  of  Uie  width  of  the  subdivision 
street  opposite  the  termination  shall  be 


assessed  upon  the  lands  fronting  on  sach 
aubdlTlsion  street  so  terminating."  Under 
these  provisions  the  assessment  for  the  work 
done  upon  the  sontberly  half  of  Sixteenth 
street  opposite  to  Fond  street  and  Prospw 
street  was  properly  made  against  the  lands 
fronting  on  those  streets,  req>ectively. 

Whether  any  portion  of  the  work  author- 
ized under  the  reaolutlon  of  intention  had  been 
"already  done,"  as  well  as  the  extent  to 
.which  It  had  been  done,  was  a*  question  of 
tact  to  be  determined  by  the  sup^ntendent 
of  streets,  subject  to  the  right  of  appeal  to 
the  city  oonucil  on  the  part  of  any  one  ag^ 
grieved  by  his  detwrninatlon.  His  act  in 
makiiw  the  assessment  against  only  a  portim 
of  the  frontage  on  each  side  of  Sixteenth 
street  was  a  declaration  by  him  that  the 
contract  bad  been  fully  performed  to  hla 
satisfaction,  and  is  not  open  to  controversy 
in  any  otha  tribunal.  The  mere  omission 
i^om  the  assessment  of  one  or  more  lots 
fronting  iqwn  the  street  does  not  of  Itself 
render  the  assessment  void  upon  Ite  face. 
Bnckman  v.  Landers,  111  Gal.  847,  43  Pac. 
1125.  As  Pond  street  and  Prosper  street 
terminate  at  the  sonthaly  line  of  Sixteenth 
street  the  directions  in  section  7  of  the  street 
Improvement  act  for-  assessments  for  work 
done  upon'  the  "crossings**  of  streets  are  in- 
applicable^ 

The  assessmmt  does  not  cease  to  be  a 
single  assessment  for  the  work  done  under 
the  contract  notwithstanding  these  provi- 
sions of  the  act  wtAcb  require  the  superin- 
tendent to  assess  a  portion  of  the  cost  of  the 
work  done  upon  Sixteenth  street  upon  a 
district  embracing  lands  which  do  not  front 
upon  that  street  The  amount  which,  but 
for  the  intersecting  streets,  would  be  assess- 
ed upon  that  frontage  <tf  £Uxteenth  street 
Is  distributed  over  a  laiger  area,  but  does 
not  affect  or  enlarge  the  amount  to  be  assess- 
ed against  the  lot  described  in  tb.e  complaint 
or  any  of  the  lots  fronting  upon  Sixteenth 
street 

The  obJecti(m  that  the  demand  made  upon 
the  lot  was  for  a  greater  sum  than  the  de> 
fendanto*  share  of  Hie  assessment  for  the 
work  on  Sixteenth  street  or  that  it  was  in- 
creased by  Including  therein  a  demand  for 
work  done  at  the  Intersecdons  at  Pond  street 
and*Pro8per  street  Ib  not  sustained  by  the 
record. 

The  appdlanta  further  objett  to  the  suffi- 
ciency of  the  enginen's  certificate,  on  tbe 
ground  that  It  does  not  state  that  the  engineer 
or  any  one  measured  or  surveyed  the  worit,  or 
had  estimated  the  cost  and  expenses  of  the 
work,  or  that  the  work  had  been  done  ac- 
cording to  the  contract  plan,  and  spedflca- 
ttons,  or  that  it  had  been  completed.  The 
statute  does  not  specify  the  character  of  the 
certificate  which  the  engineer  Is  to  make 
(Cray  v.  Locos,  116  Gal  480,  47  Pac.  854), 
bnt  It  makes  It  the  duty  of  the  siQierlntend- 
ent  of  streets  to  determine  whether  the  con- 
tractor has  fulfilled  his  contract  The  city 
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council  msy  require  tbe  engineer  to  make  an 
estimate  of  the  cost  and  expenses  of  the 
work  before  passing  any  resolation  for  an 
improTement,  but  the  engineer  is  not  re- 
quired to  state  these  items  In  the  certlQcate 
which  be  gives  after  the  work  is  completed. 
The  cost  of  the  work  to  be  Included  in  the 
BBsessmait  is  determined  by  the  superlntend- 
ent  from  the  terms  of  the  contract,  aided, 
when  necessary,  by  the  certificate  of  the  en- 
gineer. Th(s  certificate  which  was  offered 
in  evidence  gives  the  measurements  of  the 
several  species  of  work  for  whose  cost  an 
assessment  is  to  be  made  upon  the  lands 
liable  therefor,  and  states  that  the  engineer 
found  the  work  to  the  official  line  and  grade. 
No  objection  was  offered  to  the  sufficiency 
of  the  certificate  when  it  was  offered  in  evi- 
dence, and  on  its  face  it  complies  with  all 
the  requirements  of  the  statute. 

Tbe  court  did  not  err  in  excluding  from 
evidence  certain  private  contracts  which  the 
defendants  had  entered  into  with  the  plaln- 
tifr  in  May,  1897.  The  defendants  could  not 
oust  the  city  council  of  Jurisdiction  to  order 
the  Improvement  of  the  street  by  entering 
into  contracts  of  this  nature,  or  prevent  the 
contractor  to  whom  a  contract  might  be 
awarded  by  the  council  from  enforcing  an 
assessment  for  work  done  under  such  con- 
tract If  the  defendants  herein  have  sus- 
tained damage  by  reason  of  any  act  or  omis- 
sion on  the  part  of  the  parties  with  whom 
they  entered  Into  the  contract,  their  remedy 
must  be  sought  elsewhere.  Such  damage 
cannot  be  made  a  defense  to  an  action  for 
the  enforcement  of  the  assessment.  It  may 
be  added,  as  another  reason  for  the  inad- 
missibility of  the  contracts,  that  they  were 
not  for  the  same  work  as  tbe  contract  under 
which  the  assessment  was  made,  but  includ- 
ed additional  work  and  had  never  been  per- 
formed. 

Tbe  order  appealed  from  is  affirmed. 
We  concur:  CO&PER,  J.;  HALL.  J. 


TOWLB  et  aL  T.  SWEENEY  et  aL 

(Court'  of  Appeal,  First  District.  California. 

OeL  18,  1906.)  • 

1.  TbiaI/--Findirob  op  Facts— Aobeed  Case. 

Though  findlt^  of  (act  are  not  necessary 
to  tbe  validity  of  a  judgment  Id  a  case  sub- 
mitted for  decision  on  an  agreed  statement  of 
facta,  tbe  court  la  not  thereby  precluded  from 
making  auch  findings. 

2.  LniiTATiON  07  Actions— Pleading. 

Limitations  relied  on  most  be  apecifically 
pleaded. 

[Ed.  Note. — For  cases  In  point,  see  vol.  83, 
Cent.  Dig.  Limitation  of  Actions,  §  G78.J 

3.  LiHITATIOR    07   ACTIONS— DeTEBM  IN  AT  ION 

OF  Issue. 

Where  Umitatfons  are  pleaded,  the  court  is 
bound  to  determine  the  issue  so  raiaed  from  the 
facts  connected  with  the  transaction  out  of 
whidi  the  right  of  action  arose,  whether  such 


facts  are  presented  In  the  form  of  aa  agreed 
statement  or  by  evidence. 

[Eld.  Note. — ^For  cases  in  point,  see  88, 
Cent.  Dig.  Limitation  of  Actions,  |  788.] 

4.  Same. 

A  finding  In  favor  of  a  Mmae  of  llmita* 
dons  does  not  cease  to  be  a  conclusion  of  law 
by  reason  of  being  found  among  the  findings 
of  fact,  but  will  be  regarded  according  to  its 
character,  notwithstandmg  Its  mlsplacnnent. 

5.  Mechanics'  Lien»— BunDiNa  Contbaci- 

0B*B  Bono— LlABILITT  OP  SUBETT. 

Where  a  building  contractor's  bond  was 
conditioned  that  the  contractors  should  fully 
pay  to  the  person  or  persona  performing  labor 
or  famiahing  material  the  value  of  the  labor 
or  materials,  and  sbould  be  void  if  the  con- 
tractors did  BO  pay,  etc.,  tlie  bond  was  a  col- 
lateral obligation,  which  was  enforceable  by 
materialmen  only  to  the  extent  tliat  their  claim 
could  have  been  enforced  against  tbe  con- 
tractors. 

6.  Same— CoHTBACTS— Limitations. 

Where  materials  were  (nmi^ed  to  build- 
ing contractors  under  an  oral  contract,  the 
materiahnen  wore  barred  by  limitations  bom 
maintaining  an  action  on  tbe  contractora'  bond 
given  to  secure  payment  by  them  of  claims  for 
material,  etc,  after  expiration  of  the  time  fixed 
for  ^e  maintenance  of  an  action  against  the 
contractora  on  such  oral  contract. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  J.  F.  Towle  and  others  against 
G.  O.  Sweeney  and  others.  From  a  Judg- 
ment In  favor  ctf  defendants,  plaintiffs  ap- 
peal. Affirmed. 

Wlckllffe  Matthews,  for  appellants.  W.  H. 
Jordan,  A.  O.  Eells,  and  Shield  8.  San- 
bom,  for  respondents. 

HARRISON,  P.  J.  The  firm  of  Gardner  & 
Boyden,  as  contractors,  entered  Into  a  con- 
tract with  one  Ptobert,  as  owner,  for  the 
erection  of  a  dwelling  house  in  San  Fran- 
cisco, and  at  the  same  time  the  defendants 
herein,  as  sureties,  in  connection  with  said 
contractors,  as  principals,  executed  a  bond 
In  the  penal  sum  of  |1,500  to  any  and  all 
persons  who  should  perform  labor  or  furnish 
materials  to  the  contractors,  conditioned  tliat. 
If  tbe  said  contractors  "shall  fully  pay  to 
tbe  said  person  or  persons  performing  labor 
or  furnishing  materials"  the  value  of  such 
labor  or  materials,  said  obligation  should  be 
void ;  otherwise,  to  remain  In  full  force  and 
effect.  The  plaintiffs  herein  furnished  the 
contractors  certain  materials,  which  were 
used  in  the  construction  of  the  said  dwelling 
bouse,  and,  tbe  contractors  not  having  paid 
for  the  same,  brought  the  present  action, 
against  the  sureties  to  recover  from  them 
the  value  of  the  materials  so  furnished. 
The  construction  of  the  dwelling  house  was 
completed  November  26, 1895,  and  the  present 
action  was  commenced  April  8,  1898.  The 
defendants  set  up  tbe  statute  of  limitations 
(Code  Civ.  Proc.  !  339,  subd.  1)  in  their 
answer  as  a  defense  to  the  action,  and  the 
court  found  In  their  favor  upon  this  lasoe, 
and  rendered  Judgment  accordingly,  from 
wbi<di  the  plaintiffs  have  appealed. 
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t  At  the  trial  tbe  parties  submitted  the 
cum  npaa  an  agreea  statement  of  facts. 
Thereupon  tbe  court  filed  Its  written  finding 
of  facts  and  conclusions  of  law,  and  entered 
Judgment  accordingly.  Its  finding  that  the 
plalatlfEs'  cause  of  action  Is  barred  by  tbe 
ptOTisIons  of  subdlTlsioQ  1  of  section  839  of 
tbe  Code  of  CItII  Procedure  Is  placed  among 
tbe  findings  of  fact,  aud  it  Is  urged  by  the 
appellants  that,  as  the  cause  was  submitted 
upon  an  agreed  statements  of  facts,  there 
stMuid  have  been  no  finding  of  facts ;  and 
ttiat,  as  the  statute  of  limitations  was  not 
iDcioded  in  the  agreed  facts,  tbe  finding 
thereon  must  be  dlsr^arded,  and  was  Im- 
Iffoperly  considered  by  the  court  as  a  basis  for 
Its  conclusions  of  law  and  Judgment,  Wbile 
tbe  findings  of  fact  made  by  the  court  are 
not  Identical  in  form  or  language  with  the 
agreed  statement  upon  which  tbe  case  was 
BDbmltted,  It  Is  not  claimed  by  the  appellants 
that  there  la  any  substantial  variance  in 
their  effect,  or  that  any  fact  found  by  the 
court  otber  than  its  finding  upon  the  statute 
of  limitations.  Is  not  supported  by  tbe  facts 
itated  in  the  agreed  statement  Aitbougb 
findings  of  fact  are  not  necessary  to  tbe 
validity  of  a  Judgment  where  the  case  Is 
submitted  for  decision  upon  an  agreed 
statement  of  facts,  yet  the  court  Is  not 
thereby  precluded  from  making  such  findings 
of  fact  It  may  adopt  tbe  agreed  statement 
aa  Its  own  finding  of  facts,  or  it  may  make 
findings  therefrom  to  correspond  with  tbe 
Issues  to  be  determined;  and,  as  it  Is  re- 
QQlred  to  find  only  the  ultimate  facts  In  tbe 
case,  it  may  find  such  ultimate  facts  from 
the  probative  facts  set  out  In  the  agreed 
statement,  aa  well  as  from  evidence  thereof. 
An  agreed  statemoit  of  facts  is  but  a  sub- 
tUtnte  for  evidence  of  those  facts,  and  in 
this  req)ect  differs  from  an  "agreed  case," 
which,  under  section  1188  of  tbe  Oode  of 
CItI]  Procedure,  may  be  submitted  for  de- 
cision without  any  pleadings.  Findings  of 
fact  must  always  bave  reference  to  the  lasues 
to  be  determined,  and  In  considering  their 
effect  for  determining  the  Issues  In  a  case 
the  court  may  consider  any  provision  or 
rule  of  law  applicable  to  such  determination. 
Ttte  statute  of  limitations  Is  a  provision  of 
law  rather  than  a  fact ;  and,  being  a  defense 
to  tbe  plaintiffs*  right  of  action  which  must 
he  speclflt^lly  pleaded,  It  forms  an  Issue 
which  tbe  court  must  determine  from  the 
facts  connected  witb  the  transaction  out  of 
which  the  right  of  action  arose,  whether 
such  facta  are  presented  In  the  form  of  an 
agreed  statement  or  by  evidence.  Whether 
a  cause  of  action  is  barred  by  the  statute 
of  ItmltatJons  is,  like  ownership,  a  mixed 
question  of  low  and  fact  and  may  be  either, 
according  to  the  manner  In  which  it  is  pre- 
smted.  As  a  recital  in  the  nature  of  a 
right  or  of  a  defense,  it  is  a  fact  while, 
as  tbe  determination  of  an  issue  in  tbe 
oause  pending  before  tbe  court.  It  Is  a  con- 
closloD  of  law.   Rlcb^  v.  Hoiningsan,  110 


Cal.  5S0.  42  Fac.  1077.  It  does  not  cease, 
to  be  a  conclusion  of  law  by  reason  of  beii^ 
found  among  tbe  findings  of  fact  and  Is 
to  be  regarded  according  to  Its  character, 
notwithstanding  Its  misplacement.  Savings 
Bank  &  L.  Soc  v.  Burnett  106  Cal.  S14, 
39  Pac.  922;  Burton  v.  Burton,  79  Cal.  490, 
21  Pac;  847 ;  Hamilton  v.  Delhi  U.  Ca«  118 
Cal.  148,  60  Pac.  378.  The  court,  therefore, 
did  not  err  in  making  a  finding  upon  the 
defense  of  the  statute  of  limitations  set  up 
by  the  answer  of  defendants,  and  rendering 
Judgment  accordingly. 

2.  Upon  the  facts  found  by  tbe  court  as 
well  as  by  tbe  agreed  statement  of  facts, 
plaintiffs'  cause  of  action  against  Gardner 
&  Boyden  was  barred  by  the  statute  of  lim- 
itations. The  materials  for  which  tbe  plain- 
tiffs seek  to  recover  were  furnished  prior 
to  September  19,  1895,  and  tbe  present  action 
was  not  commenced  until  April  8,  1898. 
The  contract  under  which  they  were  fur-, 
nlshed  was  verba],  and  Its  character  and 
Incidents,  as  a  verbal  contract,  were  not 
varied  by  reason  of  tbe  bond  set  forth  In 
the  complaint.  The  obligation  of  Gardner 
&  Boyden  to  tbe  plaintiffs  was  not  created 
by  tbat  instrument  nor  Is  there  In  It  any 
direct  agreement  with  them  on  tbe  part  of 
Gardner  &  Boyden.  The  plaintiffs  are  not 
parties  to  tbe  Instrument,  and  the  Instrument 
Itself  Is  only  collateral  to  any  obligation 
tbat  might  arise  In  their  behalf  for  materials 
thereafter  furnished  by  them.  It  does  not 
constitute  a  direct  and  Independent  obliga- 
tion on  the  part  of  Gardner  &  Boyden  to 
discharge  every  liability  that  may  be  after- 
wards  Incurred  by  them  for  materials,  nor 
does  it  purport  to  vary  or  enlarge  such  lia- 
bility, but  merely  provides  that  whatever 
obligation  they  may  enter  Into  for  fumisbii^ 
materials  shall  be  discharged  according  to 
its  terms.  The  condition  in  tbe  InstrumCTt 
that  it  shall  be  void,  if  Gardner  &  Boyden 
"Rball  duly  pay"  tbe  value  of  tbe  materials, 
shows  tbat  such  imyment  Is  to  be  made 
according  to  tbe  terms  under  which  tbe  ma* 
terials  may  be  furnished.  The  obligation  of 
tbe  defendants  as  sureties  for  tbe  payment 
by  Gardner  &  Boyden  for  any  labor  or  ma- 
terials that  might  be  furnished  to  them  in 
tbe  construction  of  the  dwelling  house  is 
accessory  and  collateral  to  tbe  obligation 
of  tbeir  principals,  and  can  be  enforced 
against  them  only  to  tbe  extent  that  tbe 
same  obligation  could  have  been  enforced 
against  Gardner  &  Boyden.  County  of  Sono- 
ma V.  Hall,  132  Cal.  589,  62  Pac.  257,  312, 
65  Pac.  12,  459:  Paige  v.  Carroll,  61  Cal. 
211;  Farmers'  &  M.  Bank  v.  Klngsley,  2 
Doug.  (Mich.)  408.  By  virtue  of  tbe  prin- 
ciples governing  the  relation  between  prin- 
cipal and  surety,  tbe  ilabiiity  of  tbe  sureties 
is  measured  by  tbat  of  tbe  principal,  and,  un- 
less the  claim  of  tbe  creditor  can  be  enforced 
against  the  principal,  it  cannot  be  enforced 
against  the  surety.  As  his  obligation  Is  ac- 
ceasory  to  tbat  of  the  prlndpal,  if  the  prln- 
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dpal  is  not  liable,  be  )■  not,  for  there  can 
be  no  accessory  If  tbere  Is  no  i>rlnc^1; 
and  tbe  surety  may  avail  bimself  of  any 
defense  to  tbe  claim  tbat  wonld  bave  been 
available  to  tbe  prindpaL  Tbere  are  certain 
well-recognised  exertions  to  tbla  rale,  but 
none  of  them  exist  In  tbe  present  case.  "It 
Is  of  tbe  essence  of  tbls  omtract  tbat  tbere 
shonld  be  some  one  liable  as  principal,  and, 
accordingly,  wben  tme  party  agrees  to  be- 
come responsible  for  anotber,  tbe  former  in- 
curs DO  obllgatltm  as  surety,  If  no  valid 
claim  whatever  arises  against  the  principal ; 
whilst,  on  the  other  band,  tbe  llabUl^  of 
the  surety  upon  a  claim  that  is  good  against 
the  principal  ceases  so  soon  as  sudi  clahn 
Is  extingalshed.'*  Cbltty  oa  Contracts  (11th 
Am.  Ed.)  738.  In  Farmers*  &  M.  Bank  v. 
Eingsley,  supra,  tbe  Supreme  Court  of  Micbl- 
gan  said :  "It  wonld  be  as  <Ufflcalt  to  con- 
ceive of  a  surety's  liability  continuing  aft« 
tbe  prlndpal  obligation  was  discharged  as 
of  a  shadow's  remaining  Ktter  the  snbatance 
was  removed."  See,  also,  Brandt  on  Surety- 
ship, S  164  et  seq. ;  De  Colyar  on  Guaranties, 
89;  Pothler  on  Contracts.  229;  Hazard  v. 
Irwin.  18  Pick.  95;  Elslng  v.  Andrews.  66 
Conn.  65,  83  Atl.  686;  60  Am.  St  Rep.  75. 

It  follows  from  the  foregoing  that  the 
defense  of  the  statute  of  llmltatl<»ui  which 
was  available  to  Gardner  &  Boydm  Is  also 
available  to  the  defendants  herein,  and  that 
the  court  properly  rend^ed  Judgment  In 
their  favor.  County  of  Sonoma  v.  Hall,  182 
GaL  589,  62  Pac.  257,  312,  66  Pac.  12.  459; 
Anchampaui^  v.  Schmidt.  70  Iowa,  6^  2? 
N.  W.  805,  69  Am.  St  Rep.  459;  Bridges 
V.  Blake,  106  Ind.  332,  6  N.  E.  838.  In 
Whiting  V.  Clark.  17  CaL  407,  and  Slcbel 
V.  Carrillo,  ^  Cal.  493,  dted  on  behalf  of 
appellants,  the  defendants,  by  the  terms  of 
their  contract,  became  personally  bound  to 
the  plaintiff,  independent  of  the  obligation 
of  the  principal  debtw.  In  Slcbel  v.  Carrillo, 
42  Cal.  499,  tbe  court  plarad  Its  decision 
upon  tbe  distinction  betweoi  tbe  statute  of 
IlmltatloDs,  which  takes  from  the  plaintiff 
all  remedy  whatever  against  tbe  principal 
debtor,  and  a  statute  which  deprives  him 
merely  of  a  particular  remedy — as  in  that 
case  a  reme^  against  the  estate  of  a  de- 
ceased person — leavli^  his  right  to  other 
remedies  unaffected  thereby. 

Tbe  Judgment  and  order  are  afflrnied. 

We  concur:  COOPER,  J.;  HALL,  J. 


NEWELL  T.  BRILU 

(Goort  of  Appeal.  Second  District,  Galifomla. 
Oct  24,  1905.) 

1.  MECBAnic'a  Liens— FoBEoi.osnBB-AcTxoN8 
— Vabiancb. 

Where  a  complaint  to  foreclose  a  mechan- 
ic's Hen  alleged  that  the  contractors  agreed  to 
do  all  the  work  and  furnish  ail  the  materials 
to  complete  the  plumbing  work,  according  to 
the  plans,  for  $614,  and  the  claim  of  Hen  recited 
that  the  work  and  materials  necessary  to  do 


the  "plomblng  work"  were  to  be  furnished,  ac- 
cording to  the  plans,  for  (614,  a  variance  be- 
tween the  complaint  and  the  contract,  which 
required  the  contractors  to  do  the  "gas-Stting 
and  plumbing  in  tbe  building"  for  SiS14,  was 
not  fatal  under  Code  Civ.  Froc  8  1187.  requir- 
ing the  claim  of  lien  to  contain  *%  statcanent  of 
the  tenna,  time  given  and  oanditlona  oC  tbe  con- 
tract." etc 

2.  Saiob. 

Where,  in  a  anlt  to  foreclose  a  mechanic** 

lien,  nothing  was  allowed  on  accoant  of  extra 
materials,  an  alleged  variance  between  the  com- 
plaint and  lien  and  the  contract,  reliUing  solely 
to  extra  materials,  was  ImmatenaL 
8.  Same— Brru.  Wobe. 

Where  a  mechanic's  lien  recited  that  dnrlnr 
the  progress  of  the  work  defendant  ordered 
certain  extra  work  and  agreed  to  ^  therefor 
the  reoMmable  value  of  the  materials  fomished 
and  labor  p«rfonned,  which  was  the  som  of 
$21.84,  Boch  allegation  anfficicntlv  showed  tbat 
the  order  and  agreement  for  sach  extra  workr 
etc,  was  that  of  the  defendant 
4.  Sake— Pludiko— Nbqativs  PuGiiAnT— 
Pboof. 

Where.  In  a  suit  to  foreclose  a  mechanic's 
lien  on  an  assigned  claim,  defendant's  denial  of 
the  aBsignment  was  pregnant  with  tbe  admisrion 
thereof.  It  was  not  necessary  fOr  plalntUt  to 
prove  the  assignment 
6.  Bamd— Pbopekty— Descbiptiok. 

Where,  In  a  suit  to  foreclose  a  mechanic's 
lien,  the  house  subject  to  the  lien  wan  described, 
and  tbe  decree  directed  a  sale  only  of  tbe  build' 
Ing  and  land  on  which  it  was  situated,  it  was 
not  material  that  the  land  necessary  for  tbe 
occupation  of  the  building  was  not  described. 
6.  Same. 

Where,  In  a  suit  to  foreclose  a  mechanic  s 
Hen,  the  complaint  referred  to  the  claim  of  liw 
for  a  description  of  Uie  property,  and  the  claim 
contained  a  sufficient  description  thereof,  the 
complaint  was  not  objectionable  for  fallnre  t» 
contain  a  saflBdent  description. 

Ap[>eal  from  Superior  Court,  Loa  Angele* 

County ;  M.  T.  Allen,  Judge. 

Action  by  W.  D.  Newell  against  William 
Brill.  From  a  Jud^ent  in  favor  of  plaintiff 
and  from  an  order  denying  defendant's  nao> 
tion  for  a  new  trial,  be  appeals.  Affirmed. 

Rehearing  denied  by  Court  of  Appeal.. 
November  23.  1005;  by  Supreme  Court,  De- 
cember 22,  1905. 

W.  G.  Batcheller,  for  appellant  Jones  ft. 
Weller,  for  respondent 

GRAY,  P.  J.  The  plaintiff  bad  Judgment 
herein  foreclosing  a  mechanic's  lien,  and 
tbe  defendant  api>eals  from  the  same  and 
from  an  order  denying  bim  a  new  trial. 

1.  The  contract  of  plalntifTs  assignors,. 
Newell  Bros.,  provided  tbat  tbe  firm  would 
do  the  gas-fltUng  and  tbe  plumbing  in  the- 
building  for  $614.  The  complaint  alleges 
that  the  Newell  Bros,  "t^reed  to  do  alt  of 
tbe  work  and  furnish  all  materials  necessary 
to  complete  tbe  plumbing  work  In  said  build- 
ing, according  to  tbe  plans  agreed  upon  be- 
tween said  parties,"  for  an  agreed  price  of 
$614.  The  claim  of  lien  recited  that  the 
work  and  materials  necessary  to  do  the 
plumbing  work  were  to  be  done  and  fur- 
nished, "according  to  the  idans  and  spedfl- 
cations  agreed  upon  between  said  claimants- 
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and  said  WUllam  BriU,"  for  $614.  It  Is 
claimed  tliat  there  was  a  material  varlaDce 
tatween  the  agreement  above  quoted  on  the 
one  band,  and  the  claim  of  lien  and  the  com- 
^alnt  Ml  the  oilier.  We  do  not  think  this 
claim  abonld  be  upheld.  The  mechanic's 
Ben  law  Is  remedial,  and  shoatd  be  liberally 
«nutraed,  with  a  "view  to  effect  Its  objects 
and  to  promote  jnatlce."  Oode  CIt.  Proc 
f  4.  It  may  be  true  that  the  business  of  a 
gaa-lltter  la  something  separate  and  distinct 
from  ttut  of  a  plnmbtt,  and  jvt  It  must  be 
admitted  that  there  Is  a  dose  kinship  be- 
tween the  two  occnpatfams,  ao  close,  in  fact, 
that  In  reading  the  con^lalnt,  and  also  the 
claim  of  lien,  and  noting  that  they  both  fix 
the  price  of  the  work  and  materials  used  in 
ttie  plumbing  at  exactly  tiie  same  figure  that 
both  the  plumbing  and  the  gas-flttlng  were 
to  be  done  for  mider  the  terms  of  the  con- 
tract and  that  one  firm  was  delist  the  whole 
of  tbls  work.  It  would  be  difficult  to  think 
otherwise  than  tliat  the  word  "plumbing," 
as  used  In  the  lien  and  complaint,  was  In- 
tended to  unbrace  all  the  work  and  materials 
mmtlimed  tn  the  contract  We  do  not  think 
any  person  was,  or  could  be,  misled  by  the 
omiaalon  of  the  word  "^s-flttlng,"  and  there- 
fore are  o^  opinion  that,  this  did  not  con- 
atitate  a  fatal  variance,  but  that  there  was  a 
anbetantlal  compliance  with  that  part  of 
■ectlon  1187,  Code  of  OItH  Procedure,  which 
requires  In  the  claim  of  lien  "a  statement 
of  the  terms,  time  given,  and  conditions  of 
bis  contract" 

2.  Nor  Is  there  any  material  variance  be- 
tween the  allegations  of  the  complaint  and 
lien,  aa  the  one  hand,  and  the  contract,  on 
the  other,  in  respect  to  the  octra  work  and 
materials  to  he  furnished.  At  the  trial  the 
complaint  was  amended  by  striking  out  the 
reference  to  "other  materials."  This  was 
done;  apparently,  for  the  reason  that  there 
was  no  evldaice  of  any  "extra  materials" 
having  been  furnished.  As  nothing  was  al- 
lowed In  this  connection  on  account  of  extra 
materials,  and  as  the  variance  complained 
of  related  only  to  those  extra  materials, 
we  can  see  no  fbrce  In  appellant's  complaint 
la  this  regard. 

ft.  The  objection  that  the  $21.84  Item 
misht  have  been  famished  by  some  one  other 
ttwn  Newell  Bros,  to  some  one  otber  than 
Brill,  80  far  as  the  allegations  of  the  claim 
of  lien  show,  is  without  merit  The  allega- 
tions of  the  complaint,  as  well  as  the  evi- 
dence and  findings,  are  to  the  effect  that  this 
extra  work  was  done  on  the  building  at  the 
reqaest  of  Brill  by  the  Newell  Broa.,  and  that 
Brill  agreed  to  pay  for  the  same.  Beadlnjr 
the  whole  claim  of  lien  together,  it  la  ai>- 
parent  from  It  also,  that  this  extra  work 
was  done  for  Brill  by  plaintiff's  assignors, 
and  that  Is  all  that  is  necessary.  The  casp 
In  this  respect  is  unlike  the  case  of  Madera 
Flame  Co.  v.  Kendall,  120  Cal.  182,  62  Pac. 
a(M,  6S  Am.  St.  Bep.  177.   In  that  case  the 


claim  entirely  failed  to  state  the  name  of 
the  person  for  whom  the  materials  were 
furnished,  and  it  was  held  that  section  1187, 
Oode  of  Civil  Procedure,  requiring  sacb  state- 
ment, was  not  compiled  with ;  but  here  the 
claim  reads  as  follows:  "That  thereafter. 
*  *  *  and  during  the  progress  of  said 
work  under  said  contracts,  the  said  William 
Brill  ordered  certain  extra  work,  and  agreed 
to  pay  therefor  the  reasonable  valne  of  the 
materials  furnished  and  lattor  performed: 
that  the  reasonable  value  of  said  labor  and 
materials  so  done  and  furnished  was  and 
Is  the  sum  of  921.84."  It  Is  reasonably 
plain  that  the  above  expression  "so  done  and 
furnished"  means  done  and  fnml^ed  In  ac- 
cordance with  the  order  and  agreement  of 
William  Brill  prevlooaly  referred  to,  and 
from  this  the  "name  of  the  party"  for  and 
to  whom  It  was  furnished  appears. 

4.  The  attempted  denial,  In  the  answer, 
of  the  assignment  to  and  ownership  of  the 
claim  In  plalntlll^  Is  pregnant  with  an  ad* 
mission  of  those  facte,  and  It  was  unneces* 
saxy,  therefore,  to  Introduce  any  evidence 
on  the  subject  of  the  assignment 

0.  It  Is  claimed  that  there  Is  an  nncerteln- 
ly  of  des^ptlon  in  ttie  complaint  as  to  the 
property  sought  to  be  charged  with  the  lien, 
and  that  the  property  convenient  for  tbe 
use  and  occupation  of  the  honse  is  not 
designated.  The  house  Is  certelnly  describ- 
ed, and  the  case  should  not  be  reversed 
because  It  does  not  appear  how  mu<di  land 
is  necessary  for  its  occupation.  SIdllnger . 
T.  Eerkow,  82  OaL  45,  22  Pac.  932.  The  de- 
cree directs  the  sale  only  of  the  building 
and  the  land  on  which  It  Is  situated.  Bachse 
V.  Auburn,  96  Cal.  651,  SO  Pac.  800.  Besldefi, 
the  claim  ot  lien  contoins  on  accurate  de- 
scription of  the  lot,  together  with  the  balld- 
Ing  tiieretm,"  upon  which  the  Ua  Is  claimed, 
and  a  reference  to  this  may  be  had  to  obviate 
oncertelhty  in  other  directions.  It  Is  al- 
leged In  the  complaint  that  the  claim  of  lien 
contains  a  description  of  the  property  suffi- 
cient fat  Identification,  and  this  allegation 
is  borne  out  by  an  Inspection  of  the  claim 
referred  to.  The  complaint  was  therefore 
sufficient  In  the  matter  of  description. 

Some  other  objections  are  ui^ed,  but  after 
examination  we  consider  'than  of  not  suffi- 
cient Importance  to  warrant  a  discussion. 

Tbe  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:   SMITH.  J.;  ALLEN,  J. 


RBBD  V.  SEHON. 

(Court  of  Appeal.  Second  District.  California. 
Oct  28,  1905.) 

OmCBBS— ELiaiBIZ.ITT— OtHEB  OFriCEr— Bl- 

TIBXD  Abut  Oftigee. 

Bev.  St  n.  S.  K  1245-1209  [U.  8.  Comp. 
St  1901,  pp.  885-889],  provide  for  the  wtlre- 
ment  of  army  officers.  Section  1250  autfaorizea 
the  aaslgnmeat  of  retired  officers  to  duty  at  the 
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Soldiers*  Home,  and  by  subHequent  enactments 
retired  officei-s  may  be  detailed  for  service  with 
the  militia  of  the  several  states  or  in  colleges 
and  mUitaiT  schools,  and  in  time  of  war  maj 
be  employed  on  active  dut7  other  than  in  com- 
mand of  troops.  Act  March  2,  1903.  c.  975, 
32  Stat.  927,  932  [U.  S.  Comp.  St.  Supp.  1905, 
p.  194] :  Act  April  23.  1904.  c.  1485.  SS  Stat. 
269;  Act  Nov.  8.  1893.  c.  13.  28  Stat.  7  [U.  S. 
Comp.  St.  1901.  p.  868] :  Act  Auk.  6.  1894,  c 
228,  28  Stat  285  fu.  S.Comp.  St.  1901.  p.  8641: 
Act  April  21.  1904,  c.  1403.  33  Rtnt.  235 
[U.  S.  Comp.  8t  Supp.  1905,  p.  190].  Held, 
that  a  retired  army  officer  is  not,  by  reason  of 
such  redremeot,  holdine  an  office  within  State 
Const,  art  4,  8  20.  maKing  any  person  holding 
any  lacrfttive  office  under  the  United  State*  in- 
eligible to  any  dvll  office  of  profit  nnder  the 
state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
Cent  Dig.  Army  and  Nary,  {  27;  vol.  37, 
Cent  Dig.  Officers,  S  43.] 

Appeal  from  Superior  Court,  San  Diego 
County;  E.  S.  Torrance,  Judge. 

Contest  by  D.  C.  Reed  against  John  L. 
Sehon  over  the  oflBce  of  mayor  of  the  city  of 
San  Diego.  From  a  Judgment  in  favor  of 
contestor,  contestee  appeals.  Reversed. 

Rehearing  denied  by  Supreme  Court  De- 
comber  22.  1905. 

J.  R.  Mannlx,  H.  S.  TTtley,  Hunaaker  & 
Rrltt.  and  E.  W.  Brltt  for  appellant 
Stearns  ft  Sweet  and  F.  W.  StearuB,  for  re- 
spondent 

SMITH,  J.  This  is  a  contest  of  the  elec- 
tion of  defendant  to  the  office  of  mayor  of 
the  city  of  San  Diego,  on  the  ground  of 
ineligibility.  Code  Civ.  Proc.  S  HH,  Bubd.  2. 
The  special  ground  assigned  la  that  at  the 
time  of  tbe  election  "the  defendant  held  and 
now  holds  an  office  In  the  army  of  the  United 
States,  to  wit,  the  office  of  first  lieutenant  of 
Infantry  •  •  •  retired  with  the  rank  of 
captain,"  etc.  Tbe  principal  question  In- 
volved In  tbe  case  Is  whether  tbe  position  of 
the  defendant  as  retired  officer  is  a  "lucrative 
office"  within  the  meaning  of  section  20. 
art  4,  of  the  Constitution  of  this  state;  or, 
rather,  whether  It  is  an  "office,"  for,  if  so, 
it  la  undoubtedly  lucrative.  The  court  held 
tbat  tbe  case  came  within  the  application  of 
the  constitutional  provision,  and  Judgment 
was  entered  annulling  and  setting  aside  the 
defendant's  election.  The  appeal  la  from  tbe 
judgment 

The  provision  of  the  Constitution  referred 
to,  and  tbe  provisions  of  the  Revised  Statutes 
of  the  United  States  [U.  S.  Comp.  St  1901, 
pp.  885-889]  referring  to  retired  officers,  are 
ae>  follows: 

"Sec.  20.  No  person  holding  any  Incratlve 
office  nnder  the  United  States,  or  any  other 
power,  shall  be  eligible  to  any  civil  office  of 
profit  nnder  this  state:  provided,  that  offi- 
cers In  the  militia,  who  receive  no  annual 
salary,  local  officers,  or  postmasters  whose 
vompoisatlon  does  not  exceed  five  hundred 
dollars  per  annum,  shall  not  be  deemed  to 
hold  lucrative  offices." 

"Sea  1245.  When  any  officw  has  become 


Incapable  of  performing  tbe  duties  of  his 
office,  be  sball  be  eitber  retired  from  acttve 
service,  m  wbolly  retired  from  tbe  service 
by  fha  President,  as  hereinafter  proTided." 

"Sec.  1251.  Wben  a  retiring  board  finds 
tbat  an  officer  Is  Incapacitated  for  active  serv- 
ice, and  that  bis  incapacity  is  the  result  of 
an  incident  of  service,  and  snch  decision  Itf 
approved  by  the  President,  said  offlctt  sball 
be  retired  from  active  service  and  placed  on 
the  list  of  retired  officers. 

"Sec.  1252.  Wben  the  board  finds  that  an 
officer  is  Incapacitated  for  active  service,  and 
that  his  Incapacity  is  not  the  result  of  any 
Incident  of  the  service,  and  Its  decision  Is 
approved  by  the  President  the  officer  shall 
be  retired  from  active  service,  or  wholly 
retired  from  the  service,  as  the  President 
may  determine.  The  names  of  officers  whol- 
ly retired  from  the  service  sball  be  omitted 
from  the  Army  Register." 

"Sec.  1255.  Officers  retired  from  active  serv- 
ice shall  be  withdrawn  from  command  and 
from  tbe  line  of  promotion. 

"Sec.  1256.  Officers  retired  from  active  serv- 
ice shall  be  entitled  to  wear  the  uniform  of 
the  rank  on  which  tbey  may  be  retired. 
They  shall  continue  to  be  borne  on  the  Army 
Re^ster,  and  shall  be  subject  to  the  rules 
and  articles  of  war,  and  to  trial  by  general 
court-martial  for  any  breach  thereof. 

"Sec.  1257.  When  any  officer  In  the  line  of 
promotion  Is  retired  from  active  service,  the 
next  officer  In  rank  shall  be  promoted  to  bis 
place,  according  to  the  established  rules  of 
the  service;  and  tbe  same  rule  of  promotion 
shall  be  applied,  successively,  to  the  vacan- 
cies consequent  upon  such  retirement" 

"Sec.  1259.  Retired  officers  of  the  army 
may  be  assigned  to  duty  at  the  Soldiers' 
Home  upon  a  selection  by  tbe  commissioners 
ol  that  Institution,  approved  by  tbe  Secretary 
of  War;  and  a  retired  office  sball  not  be 
assigned  to  any  other  duty." 

Ey  subsequent  statutory  provisions,  cited 
in  respqndent's  brief,  retired  officers  may  be 
detailed  also  for  service  with  the  militia  of 
the  several  states  (Act  March  2.  1903,  c.  975, 
32  Stat  927,  932  [U.  S.  Comp.  St  Supp.  1905, 
p.  194];  Act  April  23,  1904,  c.  1485.  33  Stat 
259),  or  in  colleRes,  etc.,  and  military  schools 
(Act  Nov.  3,  1893,  c.  13,  28  Stat  7  [U.  S. 
Comp.  St  1901,  p.  863];  Act  Aug.  6.  1894, 
c.  228,  28  Stat  235  [U.  S.  Comp.  St  1901, 
p.  8W1:  Act  April  21.  1904.  c.  1403,  33 
Stat.  225  [V.  S.  Comp.  St  Supp.  1905,  p. 
190]),  and  In  time  of  war  may  "be  employed 
on  active  duty,  other  than  In  command  of 
troops." 

The  defendant,  prior  to  his  retirement  wns 
first  lieutenant  of  tbe  Twentieth  United 
States  Infantry,  and  tbere  can  be  no  doubt 
tbat  by  his  retirement  tbe  office  he  bad  pre- 
viously held  was  vacated.  The  queetlmr 
then.  Is  whether  tbere  is  another  ofllce  cor- 
respondlng  to  bis  position  as  a  retired  offllcer: 
and  this  question  we  think  must  be  answered 
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In  the  nesatlTe.  For,  though  the  word 
*V)IBctf*  may  be  used  In  varying  senses,  the 
tenn  hi  any  proper  sense  implies,  as  indi- 
cated its  etymology,  a  duty  or  duties  to 
he  performed.  Other  elements,  such  as  the 
pnhllc  nature  of  the  duty  and  its  permanence, 
may  be  necessary  to  constitute  a  public  ofBce; 
hut  this  element— that  Is,  duty  or  service 
to  be  performed — Is  an  essential  part  of  the 
definition.  Uarshall,  C.  J.,  In  U.  S.  v.  Mau- 
rice, Fed.  Cas.  No.  15,747,  cited,  Saundera 
T.  Haynes,  13  CaL  150.  The  term  "office" 
may,  indeed,  like  other  terms,  be  used  In  a 
s^ise  other  than  the  proper  one,  but  the  pre- 
sumption is,  unless  the  contrary  appears, 
that  the  proper  sense  was  intended,  and  here 
we  see  no  reason  to  suppose  that  it  was  not 

It  also  seems  clear  to  us  that,  under  the 
provisions  of  the  statute  cited,  the  position 
of  the  defendant  Is  a  mere  sinecure  with- 
out any  duties  attached  to  It;  and  hence 
that  It  cannot  properly  be  called  on  office. 
It  Is  true  that  a  retired  officer  may  be  de- 
tailed to  perform  the  duties  of  the  several 
offices  or  employments  specified  In  the  statu- 
tory provisions  that  have  been  cited,  such  as 
an  officer  at  a  soldiers*  home,  or  as  a  profess- 
or, or  In  coniiectloD  with  the  militia  of  the 
state,  or  In  the  military  service  in  time  of 
war;  but  these  are  mere  offices  or  employ- 
ments to  which  be  may  be  appointed;  and 
until  they  happen  no  service-can  be  required 
of  him.  Nor  can  the  mere  fact  that  he  Is 
subject  to  the  remote  contingency  of  being 
thus  employed  be  regarded  as  such  a  duty 
as  Is  contemplated  In  the  definition.  All 
this  to  apparently  Implied  In  the  repression 
"retired  officer,"  which  may  be  r^arded  as 
fairly  syDonymous  with  the  words  "ez-offl- 
cer,"  or  "ci-devant  offlcer,"  and  Implies  that 
he  la  no  longer  an  offlcer  In  the  proper  sense 
of  the  term — ^mt  as  when  we  speak  of  a 
breret  captain,  we  mean  one  who— unless 
specially  .assigned  command  by  the  Pres- 
ident—to not  a  captain,  but  moely  bas  the 
dtle.  In  tbe  same  way  ve  speak  of  a  trans- 
fer u  an  executed  contract,  meaning  some- 
thing vbldi  has  been,  but  to  no  longer  a  con- 
tract aa  defined  in  the  Code.  Olr.  Oode,  I 
15tt.  We  see  no  reason,  therefore,  in  the 
langnage  nsed,  to  attribute  to  Uie  constito- 
tlonal  provision  an  intention  of  dtofrancbis- 
Ing  a  class  of  eminently  deservtaig^  men  and 
depriving  the  state  -of  their  aervlcM. 

We  are  of  the  opinion,  therefore,  that  tiie 
case  does  not  come  within  the  provision  of 
the  Constitution  cited;  and  to  what  baa  been 
nld  may  be  added  tlmt  tiito  construction  of 
the  provision  would  seem  to  be  required  by 
tbe  reason  for  its  enactmuit,  wblcb  would 
seem  to  be  the  obvious  consideration  that 
an  officer  of  tbe  state,  who  to  presumably 
employed  to  devote  himself  esdnslvely  to 
the  duties  of  his  office,  should  not  be  per^ 
mltted  to  aBBDme  other  duties  IncompaUble 
witb  bis  own.  Tide  was  the  view  taken  of 
the  case       tbe  court  of  appeals  of  New 


York  In  People  v.  Duane,  121  N.  T.  867,  24 
N.  E.  845,  and  this  view  Is  also  supported  In 
some  degree  by  the  decision  of  the  court  of 
claims  in  Oeddea  v.  T7.  S.,  38  Gt  01.  428.  In 
the  case  of  State  v.  De  Gress,  53  Tex.  387, 
the  question  Involved  here,  and  in  People 
V.  Duane,  was  decided  dliferently,  but  with- 
out discussion.  In  other  cases  cited  by  the 
respondent,  It  was  held  that  a  retired  officer 
was  an  "officer"  within  the  sense  of  the 
several  statutes  Involved  (In  re  Tyler,  18 
Ct.  CI.  23;  In  re  WInthrop,  81  Ot  CI.  35: 
Franklin  v.  U.  S.,  29  Ct.  CI.  6;  U.  S.  v.  Tyler, 
105  U.  S.  244,  26  L.  Ed.  985;  Wood  v.  U.  S., 
107  U.  S.  414,  2  Sup.  Ct  651,  27  L.  Ed.  542); 
and  It  Is  claimed.  In  effect  on  tbe  authority 
of  these  cases,  that  if  there  be  an  offlcer 
there  must  be  an  office.  But  the  contention 
we  think  Is  untenable.  The  terms  "offlcer" 
and  "office"  are.  Indeed,  paronymous,  and 
In  their  original  and  proper  sense  are  to 
be  regarded  ae  strictly  correlative.  But 
both  terms,  like  most  other  terms,  are  used 
In  various  senses;  nor  do  the  variations 
of  the  one  always  correspond  with  the  oth- 
er. Thus,  It  BomeUmes  happens  that  the 
ward  "officer"  Is  used  without  reference  to 
the  original  and  proper  sense;  and  this  we 
think  was  the  case  In  the  statutes  involved 
In  the  cases  cited,  and  Is  the  case  when  the 
term  is  applied  to  retired  officers. 

The  Judgment  appealed  from  Is  reversed, 
and  the  case  remanded,  with  directions  to 
the  lower  court  to  dismiss  tiie  proceeding. 

We  concur:  ORAT,  P.  J.;  ALLBM,  J. 


WTMAN  v.  HOOKER. 

(Court  of  Appeal.  Second  District  Oalifonda. 
Oct  18,  1906.) 

1.  COKTEACTS — PKBTCmiCAlfCB — COHPLAIirr. 

Where,  In  an  action  on  a  completed  con- 
tract the  complaint  alleged  that  the  contract 
was  fully  performed  on  the  contractor's  part, 
and  contained  a  copy  of  the  contract  attaehsd 
as  an  exhibit,  the  complaint  In  the  absence 
of  a  spedal  d«nurrar.  was  not  fatally  defective 
fOr  failure  to  allege  that  the  work  was  done  to 
the  satisfaction  of  the  architect  or  that  the 
latter  gave  the  required  certificate  for  the  last 
paymoit 

[Ed.  Note.— For  cases  in  ootat  sea  v<d.  11, 
Cent  Dig.  Contracts.  |  1637.] 

2,  Same— Fnronfos — Btidbnob. 

Where,  in  an  action  on  a  building  con- 
tract the  written  certificate  for  final  payment 
duly  signed  by  the  architect,  was  Introduced  in 
evidence,  and  it  also  appeared  that  the  owner 
went  into  tMMsession  of  tbe  building,  a  finding 
that  the  work  was  accepted  by  the  architect 
and  that  defendant  by  his  tenants  took  pos- 
session of  tbe  same  and  ever  slnoe  occupied  it 
was  justified. 

&  Tbial— Spicui.  FiniHNas — Issues. 

Special  finding  held  responsive  to  the  1^ 
sue  of  performance  of  the  contract 
4.  OoNTBAOT — Aifouirr  Dub — Liens — Drouo- 

TION. 

Where,  at  the  commencemoit  of  an  action 
by  a  building  contractor  for  a  balaooe  due,  there 
remains  a  sum  due  from  the  contractor  for 
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materials  which  constitnted  a  lien  od  the  prop* 
er^,  which  wan  paid  b;  defentlant,  the  amount 
■0  pal4.  Inclading  attomer'a  feea  Mid  expcneeB, 
wai  pnqmrlj  allowed  aa  a  connterclalm  acalnst 
the  amount  otherwise  dae  the  contractor,  u 
provided  hj  Code  Civ.  Proc  fi  1193. 
6.  SAUE— ABCHITBCI'8  CKBTinCATX— FAiLtrsx 
TO  PBOOUBB. 

Where  a  baUder  omDpletod  hi*  oontract, 
and  the  owner  took  poseeuion  after  the  ac- 
ceptance certificate  tiad  been  executed  bj  the 
architect  and  tha  contractor  had  done  every- 
HiIdc  neeessary  to  wtltle  Urn  to  a  certificate 
for  the  final  payment,  In  waa  entitled  to  re- 
cover the  baunce  due.  notwithetandlng  tha 
architect* a  wrongful  withholding  of  mdi  final 
certificate. 

[Bd.  Note. — ^For  cases  !n  point.  Me  vol.  11, 
Gent.  Dig.  Contracts,  S  1810.] 

6.  Sua — CouFLanrr. 

Where  an  architect  wrongfully  withheld  a 
cootractor'a  final  payment  certificate  after  com- 
pletion of  the  work,  It  waa  not  necessary  that 
the  contractor,  In  the  complaint  to  recover 
the  balance  due,  ahonld  allege  any  ezcuae  fOr 
falling  to  obtain  such  ontificate,  but  he  was 
entitled  to  allege  and  prove  the  full  perform- 
ance, and  show  that  sndi  certificate  was  wrong- 
fully withheld. 

[Ed.  Note. — For  casea  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  t  1687.] 

7.  Said— Bxisa  WaBX—WvarEBi  BnrULa- 

TION — ElSTIMATKS — WATVIB. 

Where  extra  work  on  a  building  waa  per- 
formed with  the  Icnowledfe  and  conseot  of  the 
owner  and  his  agent,  and  they  waived  a  writ- 
ten atiimlation  and  a  separate  written  estimate 
prorided  for  by  the  contract,  by  orally  agree- 
ing to  continue  the  work  without  such  estimates, 
the  owner  could  not  thereafter  repudiate  the 
work  because  the  estimates  were  not  furnished. 

8.  Tbiait— Btidencb — ^Rebcttal. 

Where,  In  an  acti<m  on  a  building  contract, 
the  architect  teetified  that  a  fioor  in  the  boild- 
ing  waa  defective,  the  contractor  waa  properly 
permitted  to  testify  in  rebuttal  that  he  did  not 
pay  bis  subcontractw  tm  the  floor  until  the 
architect  "passed  on  it,  said  it  was  all  right, 
and  accepted  it" 

Appeal  from  Superior  Court,  Los  Angeles 
County;  M.  T.  Allen,  Jndge. 

Action  by  Elliott  B,  Wyman  against  John 
D.  Hooker.  From  a  judgment  in  favor  of 
plaintur,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  he  appeals. 
Affirmed. 

Rehearing  denied  by  Supreme  Court.  De- 
cember 16,  1905. 

J.  W.  McKinley,  for  appellant  Borden 
ft  Carbart  for  respondent 

GRAY,  P.  J.  This  Is  an  action  to  recover 
the  sum  of  $2,440.66,  alleged  to  be  due  upon 
a  certain  builder's  contract,  and  to  foreclose 
a  mechanic's  lien  securing  the  same.  The 
plaintlfT  had  judgment  for  ?1,665.57,  and  for 
costs,  and  a  decree  of  foreclosure,  from  all 
of  which,  and  from  an  order  denying  a  new 
trial,  the  defendant  appeals. 

The  builder's  contract  provides  that  the 
work  shall  be  done  under  the  direction  and 
to  the  satisfaction  of  the  architect  It  fur- 
ther provides  for  payments  as  follows: 
"$2,000  when  walls  are  up  ready  to  receive 
the  trusses;  $2,000  when  roof  on,  copings 
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of  wall  cemented  and  rear  corrugated  Iron 
finished;  $2,127.50  when  completed  and  ac- 
cepted; the  final  payment  of  $2,042.50  shall 
be  made  35  days  after  the  completion  and 
acceptance  of  the  work."  It  was  also  pro- 
vided: "That  in  each  case  of  the  said  pay- 
ments a  certificate  shall  be  obtained  from 
and  signed  by  said  John  Parkinson,  architect, 
to  the  effect  that  he  considers  the  payment 
properly  due ;  but  no  certificate  given  or  pay- 
ment made  under  this  contract,  except  the 
final  certificate  or  final  payment,  shall  be 
conclusive  evidence  of  the  performance  of 
this  contract  either  wholly  or  In  part,  and 
that  no  payment  shall  be  construed  to  be  an 
acceptance  of  defective  work  or  Improper 
materials." 

1.  Appellant  contends  that  the  complaint 
contains  no  allegation  that  the  work  was 
done  to  the  satisfaction  of  the  architect,  or 
that  the  architect  gave  the  certificate  as  to 
the  last  payment  mentioned  above.  The  com- 
plaint did  state  that  the  contract  was 
fully  performed  on  the  part  of  the  contractor, 
and  contained  a  copy  of  the  contract  attached 
as  an  exhibit  The  answer  denied  this  aver- 
ment of  performance,  and  there  was  no  spe- 
cial demurrer  to  the  complaint  for  uncer- 
tainty. The  auctions  of  thd  complaint  in 
this  respect  were  sufficient  Code  Olv.  Proc. 
I  4S7;  MorltB  v.  Lavelle,  77  Cal.  12,  18  Pac. 
808,  11  Am.  St  Rep.  229.  If  the  appellant 
did  not  regard-  the  complaint  as  sufficient 
In  this  respect  he  should  have  demurred 
specially  for  this  reason,  and  the  d^ect  if 
it  was  a  defect  could  have  been  remedied 
by  amendment  He  will  not  be  beard  on 
appeal  as  to  an  objection  of  this  character, 
as  such  an  objection  Is  deemed  to  be  waived 
when  not  taken  by  demurrer  to  the  com- 
plaint In  the  court  below.  Code  Civ.  Proc  | 
434. 

2.  The  court  finds:  "That  the  said  con- 
tract and  the  building  therein  agreed  to  be 
constructed  Including  the  said  additional 
work,  was  fully  completed  and  finished  by 
the  said  contractor  on  the  17th  day  of  May, 
1902 ;  and  was  on  said  day  accepted  by  the 
said  architect  named  in  the  said  contract  and 
that  said  architect  then  and  there  Issued 
his  certificate  for  the  completion  payment 
In  accordance  with  said  contract.  That  on 
June  7,  1902,  the  defendant  Hooker,  filed  In 
the  office  of  the  county  recorder  of  Los 
Angeles  county,  a  notice  of  the  completion 
of  the  said  building  in  the  words  and  figures 
set  forth  In  paragraph  8  of  the  said  answer ; 
that  the  said  defendant  Hooker,  by  his 
tenants  took  possession  of  the  said  build- 
ing on  May  19,  1902,  and  have  ever  since 
occupied  same."  Ave  think  there  was  evi- 
dence to  siipport  every  part  of  this  finding. 
The  written  certificate  for  the  completion 
payment  duly  signed  by  the  architect,  was 
placed  In  evidence.  And  this  certainly  waa 
some  substantial  evidence  that  the  architect 
was  satisfied  with  the  building,  and  followed 
OS  It  was  by  the  owner  going  into  possession 
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of  the  tmlldlng.  It  was  evidence  also  of  ac- 
ceptance of  the  boUdlns  on  the  part  of  tbe 
owner,  as  well  as  tbe  architect  tt  Is  tme 
that  the  architect  made  some  oral  declara- 
tion, both  before  and  after  the  gtvlng  of  this 
certificate,  showing  that  he  wae  not  satis- 
fied with  the  building,  but  these  declarations 
could  hardly  be  taken  by  the  trial  Judge  as 
Impeaching  the  written  document  certlfj^lng 
that  the  completion  payment  was  due,  which 
document  seems  to  have  been  executed  with 
full  knowledge  of  the  exact  condition  of  tbe 
building.  Besides,  It  may  well  have  been  that 
tbe  "wall  out  of  plumb,"  and  other  defects 
complained  of  by  the  architect,  were  consid- 
ered, if  not  by  tbe  architect  himself,  at 
least  by  the  trial  judge,  as  the  direct  fault 
of  the  plana  and  specifications  drawn  by  the 
architect,  and  In  no  way  the  fault  of  tbe 
baildtf.  The  builder  was  there  to  follow 
tbe  plana  and  specifications,  and  It  would 
be  nnjust  in  the  extreme  to  allow  tbe  archi- 
tect to  Interpose  an  objection,  based  od  bis 
own  fault,  between  the  builder  and  compensa- 
tion for  bis  work.  We  also  think  that  the 
quoted  finding  was  responsive  to  the  Issue 
a;r<«d7  referred  to,  as  to  the  i>erformance 
of  the  contract 

3.  Tbe  contract  also  provided  that:  "The 
contractor  shall,  on  or  before  30  days  after 
tbe  acceptance  of  the  work  herein  contracted 
for,  cancel  and  release  the  said  work,  prem- 
ises, or  property  from  all  claims  that  may 
have  accrued  against  tbe  same  In  carrying 
out  tbe  work  herein  contracted  for."  And  it 
is  shown  that  at  the  commencement  of  tbe 
action  some  f600  and  upwards  was  yet  due 
from  the  contractor,  and  constituted  a  lien 
on  the  property,  for  materials  put  Into  the 
building.  But  It  was  also  shown  that  this 
Hen  was  paid  by  defendant,  and  the  whole 
thereof.  Including  attorney's  fees  and  all  ex- 
penses connected  with  It,  was  allowed  as  a 
coanterclalm;  aud  deducted  from  the  amount 
otherwise  due  the  contractor.  This  was  the 
proper  disposition  of  the  matter,  as  directed 
by  section  1193  of  the  Code  of  Civil  Procedure 
(see  Adams  v.  Burbank,  103  Cal.  646,  37  Pa& 
640),  and  Is  all  that  defendant  has  a  right 
to  dMnand.  He  has  lost  nothing  on  account 
of  that  lien,  and  as  tbe  matter  has  been  dis- 
posed of  as.  directed  by  the  law,  he  cannot 
be  heard  to  complain.  It  was  not  here 
agreed,  as  in  Holmes  v.  Rlchet  66  Cal.  816, 
3S  Am.  Rep.  54,  "that  if  any  Men  upon  the 
property  shall  exist  at  the  time  when  an 
Installment  will  be  otherwise  due,  the  ex- 
istence of  such  Hen  shall  constitute  a  good 
and  sufficient  reason  for  the  nonpayment 
thereof;"  hence,  that  case  Is  not  Inconsistent 
vltta  the  position  here  taken,  nor  Is  there 
anything  Inconsistent  herewith  to  be  found 
In  tbe  case  of  Loup  y.  OaUfomla  S.  B.  R. 
Co^  OS  CaL  101,  or  in  any  <^  the  other  cases 
dted  by  appellant 

4.  To  be  sure,  tbe  last  payment  was  to  be 
Blade  upon  tbe  obtalnb^  of  tbe  certificate 
of  tbe  architect  tbat  the  amount  was  doe 
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But  where  It  Is  shown,  as  here,  that  tbe 
builder  bad  completed  his  contract,  and  tbe 
owner  had  gone  into  possession  after  the  ac- 
ceptance certificate  had  been  executed,  and 
the  contractor  had  done  everything  necessary 
to  entitle  him  to  a  certificate  for  tbe  final 
payment,  tbe  defendant  will  not  be  allowed 
to  defeat  the  contractor's  right  of  recovery 
\>S  a  wrongful  withholding  of  the  final  certifi- 
cate on  the  part  of  the  architect  It  Is  not 
to  be  presumed  that  the  parties  Intended  that 
money  righfully  belonging  to  the  contractor 
should  be  forfeited  upon  tbe  arbitrary  will 
or  caprice  of  the  architect  In  withholding 
the  final  certificate.  Antonelle  v.  Lumber 
Co.,  140  Cal.  315,  73  Pac.  966.  Nor  was  it 
necessary  that  any  excuse  for  obtaining  this 
final  certificate  should  be  set  out  in  the  com- 
plaint It  was  sofflclent  In  that  behalf  to 
allege  the  performance  of  the  contract  on 
tbe  part  of  tbe  contractor,  and  thereafter 
to  prove  such  performance.  If  he  performed 
his  contract  he  was  entitled  to  the  final  cer- 
tificate, and  he  could  show,  as  he  did,  that 
It  was  wrongfully  withheld  without  alleging 
it  specifically.  Moreover,  It  does  not  appear 
that  any  objectloa  of  this  nature  was  urged 
at  the  trial,  but,  on  the  contrary,  tbe  evi- 
dence Bbowlug  tliat  obtaining  the  final  cer- 
tlflcate  was  excused  by  tbe  arbltrair  snd 
Inexcusable  actions  of  the  architect,  came 
In  without  objection  and  at  if  It  was  all  per- 
fectly proper  under  the  plea^nga.  Tbe  find- 
ings also  snt^rt  tbe  Judgment  in  tills  re- 
gard, because  they  show  tbat  the  contractor 
did  everything  under  the  contract  required 
to  entitie  him  to  the  final  cwtiflcate  and  pay- 
ment of  what  was  unpaid. 

5.  That  the  plalntlfF  was  tbe  assignee  and 
owner  of  the  claim  sued  on  Is  plainly  appar- 
ent from  the  evidence.  Tbe  nnacc^ed  or- 
der In  favor  of  F.  O.  Wyman  for  this  claim 
did  not  amonnt  to  an  assignment  of  the  same, 
nor  did  it  In  any  way  affect  the  subsequent 
assignment  of  tbe  whole  claim  made  to  this 
plaintiff  after  the  lien  was  filed.  P.  O.  Wy- 
man testified  tbat  there  was  no  assignment 
to  blm,  but  a  mere  order,  and  as  be  is  tbe 
chief  party  interested,  and  the  only  one  that 
can  be  hurt  by  a  holding  tbat  the  order  was 
not  an  assignment  we  think  bis  statement 
of  the  transaction  and  his  view  of  what  the 
parties  Intended  ought  to  control. 

6.  The  evidence  showed  that  the  extra 
work  on  the  building  was  done  with  the 
knowledge  and  consent  of  defendant  and  bis 
agent  and  tbat  they  waived  the  written 
stipulation  that  a  separate  written  estimate 
of  extra  work  should  be  submitted,  by  orally 
agreeing  to  and  countenancing  the  work 
without  written  estimates.  Had  It  not  been 
for  defendant's  consent  thus  given,  the  work 
would  not  have  been  thus  done.  He  will 
not  now  be  permitted  to  repudiate  work  done 
In  tbe  manner  that  he  consented  to,  on  any 
ground  that  It  was  not  done  In  accordance 
with  a  previous  written  agreement 
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7.  There  was  no  error  In  aUowliiff  tbe  con- 
tractor to  testify  tb&t  he  did  not  pay  bis  anb- 
contractoF  for  the  floor  until  the  architect 
"passed  <m  It  said  it  was  all  rl^t  end  ac- 
c^fted  It*'  This  testlmtmy  was  given  In  re- 
bnttal,  and  tended  to  affect  the  weight  of 
the  architects  prerions  testimony,  to  the 
eCtect  that  the  floor  was  defective,  and  was 
proper  tar  this  reastm.  If  for  no  other.  Some 
other  objections  are  nrged  appellant  but 
th«7  are  deemed  not  of  sufficient  Importance 
to  warrant  special  notice. 

The  Judgment  and  order  are  affirmed. 

We  concar:   SMITH.  J.;  ALLEN.  J. 


FAT  T.  8TUBENRATTCH  et  ■!. 

(Court  •f  Appeal,  Third  Dlstriet,  California. 
Oct  26.  1905.)  • 

1.  MORTGAGEB — FOBITLOBTTHK — CoiTVETANCE  TO 

PntoHABER — MisnEacBimoiT  or  Pabttfh. 
One  "M.  Q.."  beinjt  a  party  to  a  unit  to 
foredon  a  mortfraxe,  the  decree  mladeflcribed 
her  aa  "A.  M.  ■  Q." :  but.  pending  appeal  an 
order  was  mnde  by  the  trial  ronrt  rwltlnfr  a 
clerical  mispriRifm  in  the  decree  in  the  Innei^ 
ti<Hi  of  tbe  initial  "A,"  in  the  name  of  such 
party,  and  directed  that  such  initial  be  stricken 
ont  wherew  it  appeared  therein.  The  decree 
was  corrected,  and  thereafter  afflmipd.  after 
which  the  propertr  waa  nold  by  a  comraisaioner 
who  referred  in  hla  certificate  of  sale  and  deed 
to  "A.  M.  Q,**  as  one  of  the  defendants.  Held, 
tiiat  there  waa  no  Judgment  against  A.  M.  Q.. 
eo  nomine,  and  the  commissioner  being  directed 
to  ezecote  the  corrected  decree  did  not  in- 
validate his  acts  fn  so  doing  by  miadescrib- 
Ing  one  of  the  defendants  In  the  tide  of  the 
cause. 

2.  JuDomrr  —  Amkndueitt — Clbbical  Mib- 
pRiBioiT — Effect.  . 

The  amendment  of  a  decree  with  reference 
to  the  name  of  a  part;  to  correct  a  clerical  mis- 
prision therein,  and  make  It  conform  to  the 
name  of  the  party  who  was  in  fact  served  with 
aummooK.  did  not  constitute  the  judgment  a 
new  and  different  one  from  that  originally  ren- 
dered. 

[Ed.  Note.— Fw  cases  in  point,  see  vol.  80, 
Cent.  Dig.  Judgment,  1  682.] 

8.  MoBTOAOEB — FosKCLoeuBX — Retubit — Deed 

— ^IlCFEACHHKirr. 

A  commissioner  appointed  to  enforce  a 
mortgage  foreclosure  decree  cannot  Impeach 
his  return  and  deed  on  an  application  for  a 
writ  of  assistance. 

4.  Saicb — Coumissioiteb's  Action — Collatzb- 
AX  Attack. 

The  action  of  a  commiasioner  appointed  to 
enforce  a  foreclosure  decree  in  making  a  retnm 
of  the  sale  and  deed  pnrsnant  thereto  is  not 
subject  to  collateral  attack  on  an  application 
of  Uie  purchaser  for  writ  of  assistance. 

5.  Assistance,  Wrff  of — Scope. 

A  writ  of  assistance  is  a  proceaa  issued  by 
a  court  of  equity  to  enforce  its  decree ;  tbe 
scope  of  the  writ  being  coextensive  with  the 
court's  Jurisdictitxi  to  hear  and  determine  tbs 
rights  of  tbe  patties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
Cont.  Dig.  Assistance,  Writ  or,  5  1.] 

6.  MOBTOAGEB  —  FOEECLOSUBB — WBIT  OF  AS- 
SISTANCE— Issues — Title  to  Propektt. 

On  an  application  for  a  writ  of  assistance 
■  by  a  pnrchaser  at  a  mortage  foreclosure  sale, 
~  title  to  tlw  property  cannot  be  litigated. 
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7.  Sauk— Rraan  ov  Pasties. 

Where,  on  an  application  for  a  writ  of 
assistance  by  a  purchaser  of  property  under 
a  foreclosure  decree,  it  appeared  that  Li.  claim- 
ed title  under  a  deed  ma^  by  a  party  defend- 
ant to  tbe  foreclosure  suit,  after  suit  brooght 
and  the  filing  of  a  lis  pendens,  and  that  be 
purchased  with  knowledge  of  tbe  pendency  of 
the  action,  his  tenant  was  estopped  to  i^eed 
such  title  to  d^eat  the  writ 

Appeal  from  Superior  Court  Napa  Coun- 
ty; H.  C.  Gesford,  Judge. 

Action  by  Susan  M.  Fay  against  Henrietta 
Stubenrauch  and  others.  From  an  order 
directing  the  Issuance  of  a  writ  of  assistance, 
M.  R.  Lunt  appeals.  Afllrmed. 

W.  H.  Barrows,  for  appellant  F.  L. 
Coombs  and  Percy  S.  King,  tor  respondent 

CHIPMAN.F.J.  Writ  of  assistance.  Bank 
of  Napa  Is  the  holder  of  a  commissioner's 
deed  under  a  foreclosure  sale  In  the  above- 
entitled  aptlon.  The  foreclosure  suit  was 
commenced  Jane  16,  1899,  and  lis  pendens 
duly  recorded  on  that  day.  One  of  the  de- 
fendants named  in  tbe  complaint  as  dalm- 
Ii^  Bome  interest  In  tbe  property,  was  Mrs. 
M.  Qulnn.  The  complaint  alleged  that  since 
the  month  of  December,  1898,  Mrs.  M.  Qulnn 
has  been,  and  now  Is,  In  possession  of  the 
premises.  Return  of  summons  was  made 
showing  service  on  Mrs.  M.  Quinn.  The 
decree  of  foreclosure  was  duly  made  and 
^ven  on  April  24,  1901,  and  recites  that  all 
the  defendants  made  default  and  that 
their  default  was  duly  and  regularly  entered. 
In  the  decree  one  of  the  defendants  was  de- 
scribed as  Mrs.  A.  M.  Qulnn  (the  only  one  of 
the  name  of  Qulnn  mentioned).  Mra.  A.  M. 
Quinn,  on  May  16, 1001,  appealed  the  case  to 
the  Supreme  Court  Thereafter,  and  pend- 
ing tbe  appeal,  Mrs.  A.  M.  Qulnn  conveyed 
the  premises  to  one  S.  P.  Lunt  who  leased 
to  appellant  M.  R.  Lunt.  Thereafter  Mrs. 
Qulnn  died,  and  S.  P.  Lunt,  on.  application, 
waa  substituted  In  her  place  and  stead. 
Fay  V.  Stubenrauch,  138  Cal.  656,  72  Pac. 
166.  Wblle  tbe  appeal  was  pending  In  tbe 
Supreme  Court,  an  order  was  made  by  the 
trial  court  on  motion  of  plalntlfTs  attorney, 
"reciting  that  a  clerical  misprision  had  been 
made  In  the  decree  of  foreclosure  In  tbe  In- 
sertion of  tbe  initial  'A.'  before  tbe  Initial 
'M.'  In  tbe  name  of  Mrs.  M.  Quinn,  tbe  de- 
fendant In  said  action,  and  directing  that 
such  Initial  *A.*  be  stricken  out  wherever  It 
appeared  therein."  Tbe  decree  was  affirmed 
January  12,  1904  (Fay  v.  Stubenrauch.  141 
CaL  S73,  75  Pac.  174),  and  the  commissioner 
made  return  dated  April  28,  1904,  that  he 
duly  sold  tbe  property  on  April  24,  1904,  ta 
Bank  of  Napa  County,  and  on  October  27, 
1904,  he  executed  his  deed  as  such  com- 
missioner to  tbe  bank.  It  appears  that  In 
his  certificate  of  sale,  and  his  deed  subse- 
quently executed,  he  stat^  the  partleB  to  the 
action  and  refers  to  Mrs.  A.  M.  Qulnn  as 
one  of  tbe  defendants.  The  affidavit  of  Ed- 
ward 8.  Bell,  used  at  the  bearing  of  thla 
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petition,  states  that  nan.  M.  Qnlnn,  om  of 
the  deCendanta  In  saJd  eanae,  waa  also  known 
aa  and  called  Mn.  Annte  M.  Qnlnn  and  A. 
H.  Qninn,  and  la  the  same  person  named  as 
grantor  In,  and  who  execnted  a  deed  dated 
May  20,  1901,  to  one  8.  P.  Lunt,  which  said 
deed  waa  recorded  August  29,  1902,  In  Book 
73  of  Deeds,  at  page  111,  of  the  records  of 
Napa  county,"  This  Is  the  deed  under  which 
said  S.  P.  Lunt  claims  title.  At  the  hearing 
It  was  shown  by  the  affidavit  of  8.  P.  Lunt : 
"That  at  the  time  this  action  was  com- 
menced and  for  a  long  time  prior  thereto, 
one  Annie  M.  Qnlnn  was  the  owner  of  and 
In  the  actual  possession  of  all  of  said  landa 
(the  lands  In  qnestlon)  and  then  and  there 
claimed  the  same  In  her  own  right  and  ad- 
versely to  all  the  world  and  not  under  or 
In  subordination  to  the  title  of  any  of  the 
defendants  In  said  action;  that  said  Annie 
M.  Qulnn  was  not  then  or  there  the  grantee, 
agent,  tenant,  or  successor  In  Interest  of 
any  of  the  said  defendants,  and  has  never 
at  any  time  so  been — all  of  which  was  well 
known  to  plaintlfF  at  the  time  this  action 
was  commenced;  that  said  Aonle  M.  Qulnn 
was  not  a  party  to  said  action  and  never 
appeared  therein."  Affiant  then  sets  forth 
the  fact  of  her  having  conveyed  the  prop- 
erty to  him,  his  possession  thereunder,  his 
lease  to  appellant,  and  the  tatter's  possession. 
Appellant,  In  a  deposition  used  at  the  bear^ 
lug,  dq>osed  that  the  land  was  In  fact  sold 
by  aald  commissioner  to  E.  8.  Bell,  one  of 
the  attorneys  for  plalntlfiF,  and  was  not 
sold  to  aald  bank  as  recited  in  said  com- 
missioner's deed,  but  that  said  Bell  was  at 
the  sale  acting  for  plaintiff  In  the  action, 
and  not  for  said  bank;  that  no  certificate 
of  sale  was  made,  or  return  thereof  until 
October  1904,  six  months  after  the  date 
of  said  sate  (the  certificate  is  dated  April 
26,  1904),  and  that  said  commissioner  signed 
the  return  herein  and  executed  said  deed 
to  aald  bank  "solely  at  the  dictation  of  said 
Bell**  and  without  any  knowledge  that  the 
bank  "had  any  connection  with  the  matter, 
save  that  which  was  then  and  there  re- 
ceived by  him  verbally  from  said  Bell." 
That  "nothing  whatever  was  then  or  there 
or  ever  thereafter  paid  to  or  received  by 
said  commissioner  for  the  said  property." 
Commissioner  Gunn  testified  that  be  sold 
the  property  on  April  26,  1904,  at  public 
auction,  and  that  at  said  sale  Edward  8. 
Bell,  an  attorney  at  law,  bid  the  sum  of 
S7.865.78  for  said  property,  and  that  he 
"then  and  there  declared  the  said  property 
M^d  to  said  bidder  for  the  sum  so  bid." 
He  further  testified  that  said  Bell  did  not 
undl  October  26,  1904,  inform  witness  that 
he  made  said  bid  for  any  person  other  than 
himaelf,  and  that  witness  made  the  return 
of  tale,  the  certificate  of  sale,  and  deed  under 
inatmetioiia  from  said  Bell,  and  from  him 
TecelTed  the  receipt  for  $7,813.48  (amount 
of  jodgmoit  and  Interest  leas  costs),  signed 
by  plaintiff      ber  attorneyat  Bdl,  Twk  ft 


Bell,  but  that  no  money  passed  tbiouSh 
witness*  hands  In  the  tranaactloa  The  re- 
turn of  Commissioner  Gunn  showed  tiiat 
this  sum  had  been  credited  on  13>e  Judg- 
ment and  plaintiff  so  acknowledged  In  her 
receipt  attached  thereto.  It  also  aimeared 
that  the  commlasiottCT'B  deed  was  exhibited 
to  M.  R.  liont,  and  poasessIiHi  demanded, 
which  was  refused.  Upon  this  state  of  facts, 
appellant  makes  several  contentions. 

1.  It  Is  claimed  that  the  Judgment  origi- 
nally entered  against  Mrs.  A.  M.  Qulnn  wan 
void,  because  she  was  not  a  party  to  the 
action  (citing  Houghton  v.  Tibbets,  126  Cal. 
57,  68  Pac.  318),  and  that  it  was  so  decided 
on  the  appeal  (141  Oal.  573,  75  Pac.  174,  su- 
pra). It  Is  therefore  urged  that  the  pretend- 
ed sale  under  said  Judgment  and  the  deed 
Issued  by  the  commissioner  were  void.  This 
contention  cannot  be  maintained.  The  Judg- 
ment was  corrected  as  above  shown,  and  was 
affirmed ;  there  was,  therefore,  no  Judgmeit 
against  Mrs.  A.  M.  Qulnn,  eo  nomine.  The 
commissioner,  by  order  of  the  court  was 
directed  to  execute  the  corrected  Judgment, 
and  no  other.  In  doing  so  be  did  not  In- 
validate bis  acts  by  misdescrlbing  one  of  the 
defendants.  The  giving  of  the  title  of  the 
cause  was  simply  to  identify  It  aa  the  one 
uai&e  which  he  was  proceeding,  and  the 
Identification  was  sufficient 

2.  The  claim  that  the  amendment  of  the 
Judgment  "had  the  etTect  of  making  a  new 
and  different  Judgment"  Is  equally  unten- 
able. The  purpose  of  the  ammdment  was 
to  correct  a  clerical  misprision,  and  to  no 
material  respect  affected  the  Judgment ; 
its  object  was  to  make  It  conform  to  the 
fact  that  Mrs.  M.  Qulnn  was  the  party  de- 
fendant who  was  serred  with  summons. 
141  Cal.,  75  Pac,  supra. 

8.  It  Is  claimed  that  the  neglect  of  the 
commissioner  to  make  prompt  return  of  sale, 
and '  his  return  as  finally  made  and  deed 
pursuant  to  the  sale,  being  contrary  to  the 
fact  as  shown  by  hia  testimony,  rendered 
the  whole  proceeding  void.  We  do  not  think 
the  commissioner  should  be  permitted  to 
Impeach  his  return  and  his  deed  in  an  ap- 
plication for  a  writ  of  assistance.  Nor  can 
appellant  be  heard,  In  this  proceeding,  to 
question  the  regularity  of  the  commissioner's 
action  by  way  of  collateral  attack  upon  the 
validity  of  the  deed. 

4.  The  principal  point  made  by  appellant 
arises  out  of  his  contention  that  he  holds 
possession  under  8.  P.  Lunt  the  successor  in 
Interest  of  Mrs.  A.  M.  Quton;  that  neither 
of  these  persons  was  a  party  or  privy  to 
the  Judgment  and  neither  of  them  entered 
Into  possession  under  any  of  the  defendants 
In  the  action,  and,  therefore,  neither  of  them 
can  be  dispossessed  by  a  writ  issued  under 
the  Judgment  At  the  hearing,  the  uncon- 
tradicted fact  appeared,  and  we  think,  iu>op- 
erly  by  affidavit  that  Mrs.  M.  Qulnn  and  Mrs. 
A.  M.  Quinn,  sometimes  called  Annie  M. 
Qnlnn,  are  one  and  the  same  person,  and  the 
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complaint  In  the  action  averred  tbat  Bin. 
M.  Qolnn  was  then  In  possession.  It  la  true 
tbat  Lnnt  made  affldarlt  that  Mrs.  A.  M. 
Qninn  was  not  a  party  to  the  acttoii ;  and 
this  he  mlffht  aver  because  no  defendant  b7 
that  name  was  known  to  the  complaint  or 
Judgment  But  this  la  not  a  denial  of  the 
fact  that  Mrs.  M.  Qnlnn,  who  was  a  de- 
fendant and  was  daly  served  with  sununona, 
is  the  same  person  as  Mrs.  A.  M.  Qulnn,  and 
no  claim  is  made  in  appellant's  brief  tbat 
they  were  not  the  same.  If  this  Is  not  the 
fact  It  would  bare  been  a  very  simple  mat- 
t^  to  have  ao  shown  at  this  hearing.  When 
the  case  was  on  appeal  before  the  Supreme 
Oonrt,  the  points  decided  were  tbat  the  lower 
court  had  the  right  to  correct  the  clerical 
misprision  above  noted,  and  that  when  the 
correction  was  made,  the  Judgment  atood 
against  Mrs.  H.  Quinn.  Nothing  then  ap- 
peared of  record,  however,  to  show  that  Mrs. 
M.  Qnlnn  and  Mrs.  A.  M.  Quinn  were  the 
same  person,  nor  did  the  court  adjudge  that 
there  were  two  different  peraona  of  these 
respective  names.  No  such  question  arose. 
Appellant  dlBputea  the  relevancy  of  the  evi- 
dence showing  this  identity,  and,  further- 
more, claims  that  at  moat  It  but  raises  an 
Issue  of  fact  which  the  trial  court  could 
not  try  upon  tills  motion.  The  relevancy 
of  the  evidence  is  quite  apparent.  If  there 
was  but  one  person,  and  that  person  was  a 
party  defendant  duly  served  with  summons, 
her  grantee,  nnder  another  name,  with  knowl- 
edge of  the  action,  should  not  be  permitted 
to  defeat  the  writ.  The  inquiry  as  to  this 
fact  did  not  raise  an  Issue  involving  title. 
The  inquiry  went  only  so  far  as  to  show  that 
Lnnt  was  claiming  under  a  defendant  by 
another  name  than  that  applied  to  her  In 
the  action,  and  thus  attempting  to  defeat 
the  writ  As  It  now  appears  that  Lunt 
claims  under  a  deed  made  by  a  party  defend- 
ant after  the  action  was  commenced,  and 
with  knowledge  of  its  pendency,  is  his  tea- 
ant  in  a  positloii  to  defeat  the  writ  by  an 
assertion  of  such  title,  or  should  be  not  be 
remitted  to  his  action  where  title  may  be 
tried? 

This  writ  is  a  process  issued  from  a  court 
of  equity  to  enforce  Its  decree,  and  Its  power 
to  l^ue  the  writ  results  from  the  principle 
that  Jurisdiction  to  enf,orce  a  decree  is  co- 
extensive with  Jurisdiction  to  hear  and  de- 
termine the  rights  of  the  -parties — that  the 
court  may  do  complete  Justice  by  declaring 
the  right  and  enforcing  a  remedy  for  its 
enjoyment  The  writ  has  been  In  common 
use  In  the  courts  of  this  state.  In  foreclosure 
cases,  since  Montgomery  v.  Tutt  11  CaL  190. 
The  proceeding  to  obtain  possession  through 
the  operation  of  this  writ  la  summary  In  Its 
nature,  and  It  has  been  frequently  held  that 
title  cannot  be  litigated  In  this  way,  or  the 
proceeding  converted  into  a  trial  of  title. 
Landregan  v.  Fepplu,  M  Cal.  465,  29  Pac  771. 
Against  whom  tlie  writ  will  issue,  It  waa 
\ld.  In  Barton  v.  Lies,  21  CaL  88:  "Such 


writ  can  only  Issue  against  the  defendants 
in  the  suit  and  parties  holding  under  than 
who  are  t>ound  by  the  decree."  See,  alao, 
Harlan  v.  Rac^erby,  24  GaL  sei ;  Steinbadi 
V.  Leese,  27  GaL  295;  Friable  v.  Fogarty, 
34  Cal.  11;  Tevto  v.  Hicks,  88  CaL  234; 
Henderson  v.  Tu<&er,  45  CaL  047.  It  waa 
held  in  Enos  v.  Cook,  65  CaL  176,  8  Paa  632, 
that  the  l^al  or  equitable  rights  of  pmnna 
not  parties  to  a  foreclosure  snlt  cannot  be 
adjudicated  upon  application  for  a  writ  of 
asslRtance.  In  Elrsch  v.  Klradi.  118  CaL 
56,  45  Pac.  164,  the  conrt  said:  "The  reason 
for  the  issuance  of  the  writ  Is  to  give  effect 
to  rU^ts  awarded  by  the  Judgment  It 
should  not  and  cannot  operate  to  establlBh 
in  the  one  party,  or  to  destroy  in  the  other, 
any  rights  to  the  property  Independent  of 
those  determined  by  the  Judgmmt"  Hrace. 
as  has  been  held,  the  execution  cannot  ex- 
ceed the  decree,  the  writ  can  issue  only 
against  a  party  bound  by  the  decree.  Terrell 
V.  Allison,  21  WalL  289,  22  U  Ed.  634, 
Howard  v.  Railway  Co.,  101  U.  S.  837.  25 
L.  Ed.  1081 ;  Boyd  v.  U.  S.,  116  U.  S.  625.  6 
Sup.  Ct  524,  29  L.  Ed.  746.  See.  also,  ex- 
tended note  to  Wilson  v.  Polk,  13  Smedee  A 
M.  131.  51  Am.  Dec.  161;  2  Ency.  PI  & 
Pr.  p.  975.  In  Landregan  v.  Peppin,  supra. 
It  waa  held  that  the  defendant  could  not 
defeat  the  writ  of  possession  by  showing 
tbat  since  the  date  of  the  Judgment  he  bad 
purchased  an  outstanding  title.  The  court 
said :  "Defendant  now  claims  a  right  to  the 
possession,  acquired  snbsequ^tiy  to  this  ad- 
judication. It  is  sufficient  to  say,  the  court 
cannot  determine  the  merits  of  defendant's 
claim  upon  this  application.  This  is  a  pro- 
ceeding upon  affidavits,  and  no  qaeetlon  of 
title  can  be  litigated  In  this  way.  This  Is  a 
hearing  upon  a  motion,  and  a  motion  can- 
not be  converted  into  a  trial."  Harlan  v. 
Rackerby,  supra,  was  a  case  where  the  mort- 
gagor conveyed  the  premises  during  the 
I>endency  of  the  suit  and  the  writ  was  refus- 
ed because  the  purchaser  had  no  actual  or 
constructive  notice  of  the  suit  Clearly  the 
writ  would  have  Issued  had  the  purchaser 
taken  from  a  party  defendant  or  privy  with 
notice^   Baker  v.  Plerson,  5  Mich.  456. 

If  Lunt  has  a  title  not  adjudicated  in  the 
action,  the  courts  are  open  to  lilm  and  he 
may  there  establish  such  title.  This  pro- 
ceeding does  not  determine  title,  nor  are  we 
to  be  understood  as  deciding  the  fact  as  to 
the  Identity  of  the  person  or  persona  knowu 
as  Mrs.  M.  Quinn  and  Mrs.  A.  M.  Quinn. 
What  we  bold  is  that  at  this  hearing  this 
identity  was  shown  by  uncontradicted  evi- 
dence and  tiiat  the  writ  was  properly  la- 
sned.  Should  the  fact  be  otherwise,  nothing 
herein  detamlned  may  be  regarded  as  estop- 
ping Lunt  or  his  grantee  from  so  stiowlng 
in  any  action  commenced  wherein  title  may 
be  tried. 

The  order  Is  affirmed. 

We  concur:  BUCKLES,  J.  ;  UcLAUGH- 
LIN,  J. 
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HOBT  T.  HBCHTBfAN. 

(Cboit  4rf  Appeal.  First  District,  GallfomU. 
Oct  80,  1906.) 

BusBAifo  AMD  WiFB  —  Necessabim  —  Hub- 
band's  LlABIUTT— COllPLAIira. 
CiT.  Code,  i  17^  provides  that,  if  a  hna- 
band  DMlects  to  make  adeqoate  proTision  for 
Us  wifes  support,  any  other  person  may  In 

r faith  supply  her  with  articles  necessary 
tier  support  and  recover  the  reasonable 
valne  thereof  from  tb.%  husband.  HeM,  that  a 
ennplaint  ali^ng  that  defendant  was  Indebted 
for  Koods,  wares,  and  merchandise  furnished  to 
his  wife  at  her  request,  and  tliat  such  merchan- 
dise was  oommon  necessaries  of  life  and  neces- 
sary for  her  sappoit  and  maintenance,  was  in- 
safficieDt  for  fsiliire  to  allege  that  the  article 
fomiabed  were  "necessacy  for  her  support"  and 
that  defendant  had  ne^eeted  to  make  adequate 
prorisloD  therefor. 

Appeal  from  Stiperlor  Court,  City  and 
GtnmtT  of  San  Francisco;  Frank  H.  Kerri- 
gan, Judge. 

Action  by  John  A.  Hoey  against  A.  J. 
HeditnuuL  From  a  Judgment  In  favor  of 
defendant,  plaintiff  appeals.  Reversed. 

William  M.  Sims,  for  appellant  William 
B.  Oralg,  for  respondent 

HAIiI^  J.  Tbis  Is  an  appeal  from  a  Judg- 
ment iqxHi  the  Judgment  rolL  The  complaint 
Is  In  seven  counts  identical  In  form;  each 
b^ng  for  goods  sold  and  delivered.  The  sec- 
ond all^tlon  In  each  count  Is  that:  "De- 
fendant and  Carrie  C.  Hechtman  now  are, 
and  at  all  times  herein  moitloned  have  been, 
husband  and  wife."  The  third  allegation  of 
the  first  count  is  as  follows:  "That  on  or 
about  tbe  22d  day  of  November,  1902,  de- 
fendant was  indebted  to  R.  G.  Schroeder  In 
the  sum  of  f 165.70  for  goods,  wares,  and 
merctaandise  sold  and  delivered  within  two 
years  last  past,  at  the  dty  and  county  of  San 
Frandsco,  state  of  California,  to  said  Carrie 
C  Hechtman,  wife  of  this  defendant,  at  the 
special  instance  and  request  of  said  Carrie 
G.  Hechtman,  wife  of  said  defendant,  and  that 
said  goods,  wares,  and  merchandise  were 
ennmon  necenarlee  of  life  and  necessary  for 
the  siq)port  and  maintenance  of  said  Carrie 
C  Heebtman."  Tbn  third. allegation  In  each 
ot  the  other  counts  varied  from  the  above  only 
IB  tike  name  of  the  seller  of  tbe  goods  and  the 
amount  of  tbe  indebtedness.  Defendant  de- 
murred to  each  ootmt  uiwn  the  ground  that 
it  did  not  state  a  cause  of  action.  The  de- 
murrer was  overruled,  and  upon  failure  of  de- 
fendant to  answer  Judgment  was  entered 
against  him  as  prayed  for. 

The  demurrer  should  have  been  sustained. 
Tbe  complaint  does  not  allege  a  sale  to  de- 
fendant, and  does  not  all^  all  tbe  facts  nec- 
essary under  section  174,  Civ.  Code,  to  fix 
liability  upon  a  husband  for  a  sale  to  the 
wife.  Simon,  Jacobs  &  Co.  v.  Scott,  53  Cal. 
76;  Nlssen  v.  Bendizsen.  89  CaL  621, 11  Pac. 
20.  In  Simon,  Jacobs  ft  Co.  v.  Scott  tbe  al< 
legations  were  of  a  sale  to  the  vrlfe  of  tbe  de- 
fendant, and  were  very  similar  in  form  to  the 
allegations  of  the  cuoplalnt  In  this  case, 
bUng  "Qiat  Um  said  goods  and  merdtan- 


dlse  were  necessary  for  her  and  the  ftun- 
lly  of  defendant  the  maintenance  of 
tbe  household  oi  defiBudont"  Tbe  court  said: 
"Whether  the  deCbndant  is  liable  tbr  tbe 
goods  furnished  to  the  wifft  oc  not,  It  Is  cer- 
tain that  the  plalntUb  cannot  recover  against 
him  their  value,  In  the  absence  of  an  aver- 
ment that  th^  w«e  sold  and  delivered  to 
him.  If  she  was  authorized,  by  reason  of  her 
relation  to  her  husband,  tbe  nature  and  char- 
acter of  the  goods,  and  the  husband's  circum- 
stances, to  purchase  them,  the  goods  were  In 
law  sold  to  defendant,  and  ttie  averment 
should  have  been  to  that  effect"  In  the  case 
of  Mlssen  T.  Bendizsen,  supra,  the  complaint 
folly  and  explicitly  alleged  all  the  facts  nec- 
essary undw  section  174,  dir.  Code,  to  fix 
Uahlllly  on  a  busband  for  goods  sold  to  Us 
wife,  and  tbe  court  for  that  reason  sustained 
the  snffldency  of  tbe  complaint,  but  referring 
to  Simon,  Jacobs  ft  Oow  r.  Scott,  supra,  said: 
"In  tbe  case  ot  Jacobs  r.  Scott,  68  CaL  74,  the 
complaint  did  not  allege  the  facts  declared  by 
section  174,  Civ.  Code,  to  give  a  cause  of  ac- 
tion against  the  husband,  and  hence  that  case 
was  decided  in  accordance  with  tbe  common- 
law  rule." 

Section  174,  Olv.  Code,  provides:  If  the 
husband  n^Iects  to  make  adequate  provision 
forthesuppwtof blswite  •  *  •  anyotii- 
er  person  may,  in  good  faith,  supply  her  with 
articles  necessary  for  her  support,  and  recover 
the  reas(mable  value  thereof  trom  the  hns- 
band."  In  I3ie  cranplalnt  before  us  It  Is  al- 
leged that  the  goods  were  necessary  for  the 
Buiq^OTt  of  the  wife,  but  it  is  not  alleged  that 
the  husband  had  neglected  to  make  adequate 
provision  for  her  support  Both  are  essen- 
tial. Tbe  aUegati<m  fliat  tbe  goods  were  nec- 
essary for  ber  sui^rt  refos  to  the  diaracter 
of  the  goods  as  bdng  suitable  to  her  circum- 
stances and  condition  In  llf^  and  such  allega- 
tion does  not  Import  that  tbe  husband  bad 
neglected  to  mate  adequate  provision  for  b« 
support  Under  the  statute  the  articles  must 
be  necessary  for  her  support  and  tbe  husband 
must  bave  n^lected  to  make  adequate  pro- 
vision fbr  her  support  See,  also,  St  Tin- 
cent's  Institution,  etc.,  t.  Davis,  129  CaL  17. 
61  Pac.  476. 

The  Judgment  is  reversed,  with  directions 
to  Btistain  the  donurrer,  with  leave  to  plain- 
tiff to  amend  bis  complaint 

We  concur:  HARRISON,  P.  J.;  COOP- 
ER, J. 


In  tc  SCOTT'S  ESTATE. 

(Court  ot  Appeal,  First  District,  California. 
Oct  14,  1906.) 

1.  BxsouTons— AcoounTina— I^Bw— Pbb- 

suicpnoNS. 

In  the  absence  of  the  evidence  on  which  the 
court  diaallowed  certain  items  In  an  executor's 
report,  it  will  be  presumed  on  appeal  that  the 
disallowance  was  proper. 

[Ed.  Note.— For  cases  In  point  see  vol.  2% 
Cent.  Dig.  Bxecntors  and  Admlnistratora,  | 
2248.] 
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2.  WXLU  —  COKTI8T— Cons— AXXAWAROB  BT 

SiTPBna  CouBT— STATtrm. 

Code  CiT.  Proc  i  1720,  antborlztnc  th* 
Sapreme  Court  to  allow  oosti  Incarred  durliiK 
a  will  contest,  refen  only  to  costs  Incurred  in 
sacb  court  or  br  reason  of  an  appeal,  and  does 
not  aothorlM  toe  Supreme  Court  In  its  discre- 
tion to  allow  costs  that  the  superior  court  had 
discretion  to  disallow. 

8.  BXIOUTOU  —  XlCFBOFIS  PATMBIITS— IRTIB- 
EST. 

Where  executors  Improperly  withdrew 
mon»  belonging  to  the  estate  and  paid  the  same 
to  a  bookkeeper,  they  were  properly  chai^eabie 
with  interest  thereon  at  the  le^  rate  from  the 
time  when  the  money  was  drawn  until  it  was 
repaid  to  the  estate. 

[Ed.  Note— For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  ft 
423.  425.1 

4.  Same— Saix  or  Assbts. 

Where  executors  sold  certain  eocqwrage  be- 
longing to  the  estate,  without  order  of  court, 
for  a  prire  in  exoefis  of  the  nppralsed  value  in 
the  inventory,  and  reported  that  it  bad  been 
sold  at  the  latter  figure,  they  were  liable  for 
its  value,  without  proof  that  more  mcoiey  was 
received  for  the  total  cooperage  sold  than  was 
stated  In  tiheir  accounts. 

5.  Sams— CoHPENSATioN  ov  Arronram— Ob* 

DEB  OF  AxXOWAHCE. 

Ao  executor  being  personally  liable  to  bla 
attorney  for  the  reasonable  value  of  the  latter'a 
services,  regardless  of  the  amount  allowed  by 
the  probate  court,  an  order  making  an  allow- 
ance to  executors  for  attorneys'  services  is  not 
conclusive  on  the  attorneys. 

6.  SaUE— ObDEB— iNBTBUCnOM. 

Where  executots  represented  by  different 
attorneys  filed  their  accounts  jointly,  in  which 
they  asked  for  an  allowance  of  9*7,500  as  at- 
torney's fees  to  the  attorneys  who  i-epreseoted 
two  of  the  executors,  and  $2,000  as  fees  for  the 
third  executor's  attorneys,  an  order  finding  that 
the  two  executors  should  be  allowed  $4,000  as 
a  reasonable  attorney's  fee,  and  that  the  other 
executor  was  entitled  to  $1,000  for  the  same 
purpose,  did  not  purport  to  fix  the  reasonable 
value  of  the  services  rendered  by  such  attorneys, 
bnt  was  a  mere  exercise  of  the  court's  power  to 
make  allowances  out  of  the  estate  for  . attorney's 
fees. 

7.  Same— Sep ABAix  Counbel— EuFLOncBirT— 
Statutes. 

Code  Civ.  Proc.  S  1355,  providing  that, 
where  there  are  more  than  two  executors,  the 
act  of  a  majority  is  valid,  did  not  preclude  one 
ol  three  executors,  who  honestly  Offered  from 
the  others,  from  employing  counsel  of  bis  own 
•election  and  being  entitled  to  an  allowance  for 
attorney's  fees. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
CenL  Dig.  Blxecutors  and  AdminiBtratorB,  | 
4B7.] 

Appeal  from  Superior  Court.  City  and 
County  of  San  Francisco;  J.  V.  Coffey,  Judge. 

Accounting  by  the  executors  of  the  es- 
tate of  Angella  R.  Scott,  deceased.  From 
portions  of  the  decree  settling  the  account 
and  dlBallowing  certain  items,  the  executors 
appeal.  Affirmed. 

See  77  Pae.  446. 

Rehearing  denied  November  IS,  1905. 

A.  B.  Bolton,  for  appellants.  Houghton  ft 
Houghton,  for  respondents  Chamberlain  and 
others.  John  B.  Oartland,  for  respondent 
Tllton.  I^ouls  Seldenberg  and  R.  P.  Clement, 
for  respondents  Wormell  and  others. 


GOOPBB,  J.  This  Is  an  appeal  Ibe 
executors  from  portions  of  the  decree  set- 
tling their  accounts  and  dlsaUowiiif  certain 
items  therein. 

1.  The  flnt  Iton  disallowed  by  the  court 
Is  *'Bxpeiues  of  contest  In  the  probate  of 
will  of  AageUii  B.  Scott,  decessed,  $1,681.68." 
nndv  tbe  heading  "Dtsbnrsanenta  Iqr  Bfac- 
ecston^  are  set  torttk  In  the  aoooants  sereml 
Items,  i«gr«atlng  $1,686.18.  claimed  to  hare 
been  Incurred  for  expenses  in  establlsblns 
the  Talldlt7  of  the  will.  Upon  flie  hearing 
1  at  tbe  settlement  of  tbe  accounts  the  court 
I  made  the  following  finding  of  fact  In  refer- 
ence to  these  items:  "I  find  that  the  Items 
on  tbe  credit  side  of  the  second  annual  ac- 
connt,  amounting  to  the  aum  of  $1,686.13, 
including  $1,660  drawn  from  the  bank  to 
pay  the  expenses  of  defending  tbe  will  upon 
the  contest  for  Its  admission  to  probate,  are 
an  improper  credit  and  ought  not  to  be  al- 
lowed, excepting  the  item,  'January  15,  1899, 
by  publication  notice  of  tbe  time  and  place 
for  proof  of  the  will,  $4.60*,  which  is  allowed. 
Total  amount  disallowed  on  this  Item,  $1,681.- 
itS.  And  as  tbe  executors  did,  on  the  11th 
day  of  June,  1901,  without  any  order  of 
court,  draw  from  the  funds  of  the  estate 
deposited  In  the  Donohoe-Kelly  Banking 
Company's  Bank  the  sum  of  $1,660,  which 
sum  was  used  by  said  executors  In  part  pay- 
ment of  tbe  above  disallowed  Items  of 
costs,  said  executors  must  be  charged  with 
Interest  on  said  amount  of  $1,500  at  tbe  rate 
of  7  per  cent  per  annum  from  the  11th  day 
of  June,  1901,  to  the  time  of  the  payment 
of  uUd  money  back  Into  the  estate,  or  until 
tbe  same  la  deposited  In  the  Donohoe-Keily 
Banking  Company's  Bank  to  the  credit  of  tbe 
execntorsof  aaidestate."  In  the  decree  settling 
the  said  accounts  tbe  court  disallowed  the 
above  Items,  and  surcharged  the  accounts  with 
their  amount  Tbe  facts  connected  with  tbe 
above  Item  of  $1,660  are  as  follows,  viz.: 
In  order  to  raise  money  to  meet  the  exj>en8ea 
to  be  Incurred  In  defending  the  will  against 
the  contest  for  its  probate,  certain  devisees 
advanced  that  amount  of  money  for  such 
expenses,  and,  as  shown  by  the  Ondlng,  on 
tbe  11  tb  of  June.  1001.  the  executors  with- 
drew this  amount  from  tbe  funds  of  the 
estate  deposited  In  tbe  bank,  apparently  for 
the  purpose  of  reimbursing  the  said  devisees, 
and  credited  themselves  In  their  account  with 
the  payments  of  the  Items  of  expense.  The 
mention  of  tbe  transaction  In  the  finding 
Is  relevant  only  for  tbe  purpose  of  fix- 
ing the  amount  which  the  executors  are 
required  to  return  to  tbe  estate,  and  the 
date  from  which  Interest  thereon  is  to  be 
paid  by  them.  The  executors  have  not  speci- 
fied any  particulars  in  which  the  evidence  be- 
fore the  court  was  losufflclent  to  justify  tbe 
above  andlug  of  fact,  and  It  does  not  appear 
from  tbe  bill  of  exceptions  that  they  took, 
or  had  entered  of  record,  any  exception  to 
tile  order  of  the  court  In  disallowing  said 
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Itenu.  Neither  la  there  any  evidence  In  the 
bill  of  exceptiona  which  In  any  way  tllus- 
tratee  the  <diaracter  of  those  expenses ;  and 
the  itenu  which  form  by  tar  the  greater 
part  of  the  amonnt  dlaallowed  by  the  court 
are  not  hy  their  terms,  as  set  forth  In  the 
acoonnt,  prima  facie' of  mch  a  character  as 
vonM  require  the  eoort  to  allow  tbem  as  a 
charge  against  the  estate.  Whether  the  ex- 
ecutors propwly  incurred  tiie  items  of  ex- 
pense set  ft>rth  in  tiielr  account  In  obtaining 
Iiroblite  of  the  will  was  to  be  determined  by 
the  court  npon  the  erldimce  before  it  in  refer- 
ence thereto.  Error  is  not  to  be  presumed, 
and,  in  the  absence  of  the  evidence  before  it, 
we  cannot  say  that  the  superior  court  erred 
in  refusing  to  allow  them  as  a  charge  against 
the  estate.  Appellants  contend,  that  section 
1720,  Code  GlT.  Proc^  authorizes  this  court  to 
allow  and  order  paid  the  costs  incurred  during 
the  contest  The  section  as  to  this  court  re- 
fers to  costs  Incurred  here,  or  b^  reason  of 
the  appeaL  It  does  not  mean  that  this  court 
has  discretion  to  allow  costs.  That  the  lower 
court  Jias  discretion  to  disallow.  The  fact 
that  some  of  the  devisees  and  legatees  reftased 
to  contribute  to- the  expenses  of  the  contest 
furnishes  no  legal  reason  for  Interfering  with 
the  order.  It  may  be  that  the  devisees  who 
did  contribute  are  the  ones  to  whom  most  of 
the  proper^  Is  devised  or  bequeathed,  and 
that  those  who  refused  to  contribute  would 
have  received  more  If  the  will  had  been 
denied  probate. 

2.  Aiqjtellants  claim  that  the  court  erred  In 
snrchargtng  the  executors  with  interest  on 
sums  amounting  to  S230  drawn  out  of  the 
bank  for  the  purpose  of  paying  a  bookbe^>er 
fbr  the  estates  Tbe  court  fonnd  that  ^80 
had  beta  drawn,  without  any  order  of  court, 
from  tbe  funds  of  the  estate  In  the  Donohoe- 
Kelly  Banking  Company's  Bank,  and  paid  to 
McOowan  as  bookkeeper;  and  that  "such 
amount  was  impropn^  paid  Is  liereby  dis- 
allowed, and  the  executors  must  be  charged 
wltti  Interest  on  the  sereral  sums  drawn  out 
of  said  bank  *  *  *  at  7  pw  cent  per  an- 
num for  the  respective  times  said  checks  were 
drawn  to  the  time  of  the  payment  of  said 
money  ba/A.  Into  the  estate."  The  finding  of 
the  court  that  the  money  was  Improperly 
paid  Is  not  questioned.  The  amonnt  of  Inter- 
est dtaugeA  is  not  conqiuted  nor  stated ;  but 
conceding  that  the  mon^,  upon  which  the 
Interest  was  charged,  was  improperly  used 
by  the  execntors,  they  are  responsible  for  In- 
terest on  It  at  tiie  legal  rate.  The  question 
as  to  wlwther  or  not  tbe  executors  hod  tbe 
r^ht  to  emplcqr  snd  pay  the  bofdckeeper  out 
uf  the  funds  of  tbe  estate  Is  not  before  us. 

8.  Tbe  next  contention  Is  that  the  court 
erred  in  surcharging  tiie  accounts  with  $836.- 
88,  the  exeem  In  value  of  235.048  gallons  of 
redwood  cooperage  over  the  amount  returned  . 
in  the  account  The  finding  of  the  court  as  ; 
to  this  item  Is  as  follows :   "The  number  of 
gaUons  of  redwood  cooperage  sold  and  account-  j 
ed  tor  In  this  account  Is  235,04a  The  red-  I 


wood  cooperage  was  appraised  in  the  tuTen* 
tory  filed  by  the  execntors  on  the  0th  of  Hay, 
1900,  at  one-half  cent  per  gallon.  Tbe  exeea- 
tors  sold  the  greater  part  of  said  coi^wrage  at 
one-half  c«it  per  gallon,  selling  some  to  excess 
of  that  amount,  and  some  at  seven-^htbs  of 
a  cent  per  gallon,  In  various  lots  from  time  to 
time,  witiiout  having  obtelned  any  orier  of  the 
court  for  that  purpose,  and  said  sales  were 
made  at  private  sale  without  any  notice  of 
sale  being  given,  and  no  return  of  sales  of  red- 
wood cooperage  has  ever  been  made  to  tills 
court  and  no  order  has  heretofore  been  made 
confirming  said  sales.  The  value  of  such 
cooperage  at  the  time  of  sales  being  seven- 
elghtbs  of  a  cent  per  gallon,  the  executors 
are  to  be  charged  with  this  cooperage  at  that 
price,  and  credited  with  the  total  amount  of 
sales  accounted  for  in  said  accounts.  The  ex- 
ecutors are  therefore  to  be  charged  with  $2,- 
056.62,  less  $1,219.75,  which  Is  the  amount  of 
said  cooperage  accoimted  for  as  sold,  leaving 
a  balance  of  $836.88,  with  which  the  ex- 
ecntors should  be  charged."  After  a  careful 
examination  we  are  of  opinion  that  the  evi- 
dence suiMpdrtB  this  finding.  No  order  of 
sale  was  obtained  b^re  selltag  the  co<q;>- 
erage.  Tbe  sales  were  made  without  legal 
notice^  and  no  returns  of  sales  made,  ex- 
cept to  the  accbunte.  The  accounte  do  not 
give  tbe  names  of  all  the  various  purehnsers, 
and  It  was  <mly  by  the  diligence  of  tbe  re- 
spondent's counsel  that  most  of  them  were 
found.  It  was  shown,  contrary  to  the  ac- 
counts, that  many  sales  were  made  to  excess 
of  one-half  cent  per  gallon  as  steted  to  the 
accounts.  The  witness  Carpy  t^lfied  that 
he  had  been  oigoged  for  26  years  to  the 
wine  business;  that  he  had  seen  the  cooper- 
age, knew  the  value  of  that  kind  of  cooperage, 
and  had  bad  a  great  deal  at  experience  in 
buying  and  selling  that  lilnd  of  property ;  that 
in  his  opinion  the  cooperage  would  sell  for 
three-fourtlu  of  a  cent  per  gallon.  The  court 
found,  and  tbe  evidence  shows,  Uiat  several 
sales  were  made  at  seven-eighths  of  a  cent 
per  gallon  and  one  at  two-thirds  of  a  cent 
per  gallon.  The  executors  admitted  that  they 
had  made  sales  to  excess  of  one-half  cent 
per  gallon  to  the  face  of  their  verified  ac- 
counte showtog  all  sales  at  one-half  cent  By 
selling  the  cooperage  at  private  sale  without 
an  ordA  of  court  the  ocecutors  became  re- 
sponsible to  the  estete  for  Ite  value.  In  re 
Radovlch.  74  Cal.  538.  16  Psc.  821,  5  Am.  St. 

466.   If  the  sales  had  been  made  fbr  the 
full  value  of  the  property,  and  the  accounte 
had  shown  such  sales  correctly,  giving  tbe 
date  of  sale  and  the  name  of  the  purchaser 
In  each  separate  case,  tbe  question  would  be 
dlfferoit  We  do  not  attach  much  imjior- 
tance  to  appellant's  contention  that  it  is  not 
shown  that  more  money  was  received  (or  the 
.  total  cooperage  sold  than  stated  to  the  ats 
;  counts.  It  might  have  been  very  dlfllcult  fur 
the  parties  contesting  tbe  accounte  to  make 
i  such  proof;  and,  even  conceding  that  the 
I  total  amount  of  money  received  for  cooper- 
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age  is  credited  to  the  estate  In  the  accounts, 
the  executors,  taarlnc  sold  without  an  order 
of  court,  are  resptoislble  tar  tlte  value  of  the 

property  sold. 

4.  Finally  It  la  claimed  that  the  court  erred 
In  making  an  order  deducting  from  the  Item 
of  94,750,  paid  as  attorney's  fees  to  Galpin 
and  Bolton,  the  sum  of  9760.  The  executors 
had  drawn  from  the  bank,  hy  order  of  court, 
long  before  the  account  was  settled  the  sum 
of  95,000  to  be  applied  as  attorney's  fees. 
The  court  did  not  direct,  and  In  facft  had  no 
right  to  direct,  the  manner  In  which  the 
95,000  should  be  apportioned  between  the  at- 
torneys. The  two  executors,  however,  who 
received  the  money,  paid  94,760  of  it  to 
their  own  attorneys,  Messrs.  Oalpin  ft  Bolton, 
and  9250  to  the  attorney  of  the  other 
executor,  before  any  order  had  been  made  al- 
lowing attorney's  fees  to  either  of  the  ex- 
ecutors. The  executors,  although  represent- 
ed by  different  attorneys,  filed  their  accounts 
Jointly,  In  whlcb  they  ask  that  the  court  al- 
low them  97,500  as  attorney's  fees  for  Messrs. 
Galpin  ft  Bolton,  who  represented  two  ex- 
ecutors, Oarcla  and  Gerrlsh,  and  92,000  as 
attorney's  fees  for  John  B.  Gartland,  who  rep- 
resented and  advised  Tllton,  the  other  ex- 
ecutor. The  court.  In  eETect,  found  that  the 
two  executors  who  employed  Messrs.  Galpin 
&  Bolton  were  entitled  to  be  allowed  94,000 
as  the  reasonable  attorney's  fees  Incurred 
by  them,  and  that  the  execntor  who  employed 
Mr.  Gartland  was  entitled  to  91.000  as  the 
amonnt  of  reasonable  attorney's  fees  Incurred 
by  him.  The  total  amount  allowed  was 
95,000 ;  and  it  makee  no  difference  to  the  ex- 
ecutors, as  representatives  of  the  estate,  as 
to  whom  it  is  paid.  The  rule  la  well  settled 
that  attorney's  fees  are  not  a  claim  by  the  at- 
torney against  the  estate.  The  administra- 
tor or  executor  must  be  allowed  reasonable 
attorney's  fees  paid  or  Incurred  In  the  neces- 
Eary  management  of  the  estate,  but  snch 
attorney's  fees  are  allowed  to  the  administra- 
tor or  executor,  and  not  to  the  attorney.  Mc- 
Kee  V.  Sober,  138  Cal.  870,  71  Pac.  438,  «4ft, 
and  cases  cited.  The  execntor  or  administra- 
tor Is  personally  liable  to  the  attorney  em- 
ployed by  blm  for  the  reasonable  value  of 
the  services  of  such  attorney,  r^ardlesa  of 
the  amount  allowed  by  the  probate  court ;  the 
probate  conrt  not  having  power  to  adjudi- 
cate between  the  attorney  and  the  executor 
or  administrator  as  to  the  amonnt  of  the  fee. 
BrlgSS  T.  Breeu.  123  GaL  660,  06  Pac.  633. 
886.  Tha*efore  the  order  made  in  this  case 
does  not  conclude  the  attom^s  as  to  Ma 
amount  of  their  respective  fees.  The  ex- 
ecutors, in  their  official  capacity,  have  no 
interest  In  settling  the  controTersy  between 
them.  The  effect  of  the  appeal  as  to  the  ez- 
ecutora  i^resented  by  Oalpin  &  Bolton  Is  that 
the  court  did  not  allow  a  sufficient  sum  to 
cover  the  reasonable  attorney's  fees  incurred 
by  them.  If  they  are  liable  In  excess  of  the 
amount  allowed  them  by  the  conrt,  they  may 
be  unfortunate;  but  there  Is  no  contention 
here  that  the  amount  of  fees  allowed  by  the 


probate  conrt  was  too  small.  While  the 
conrt  bad  no  power  to  fix  and  apportion  the 
attorney's  fees.  It  did  have  the  power  to 
allow  the  necators  represented  by  Messrs. 
Galpin  ft  Bolton  94,000  Incurred  as  attorney's 
fees,  and  the  executor  represented  hy  Gart- 
land 91.000  incurred  as  attorney's  fees.  Tak- 
ing the  accounte.  the  decree,  and  the  findings 
together,  we  hold  this  to  be  the  ^ect  of  the 
decree  and  order  as  to  attorney's  feea 

In  Estete  of  Brlgnole,  133  GaL  168,  66 
Pac.  294,  In  the  final  settlement  the  court 
below  allowed  9760  on  account  of  legal  serv- 
ices rendered  two  of  the  executors,  and  the 
same  amount  to  the  third  execntor,  who  had 
not  employed  the  same  attorney.  The  order 
was  affirmed.  In  Estate  of  Dudley,  12S  Cal. 
256,  56  Paa  897,  it  was  held  that  where  two 
sisters  were  Jointly  administratrices  of  an 
estate,  and  unfriendly,  each  employing  dif- 
ferent attorneys,  the  trial  court  properly  sl- 
lowed  to  each  a  reasonable  sum  as  attorney's 
fees.  In  Re  Delaphlne's  Estate  (Sur.)  3 
N.  T.  Supp.  202,  it  was  held  that,  where  two 
executors  each  employed  an  attorney,  each 
was  entitled  to  be  reimbursed  for  his  attor- 
ney's fees  Incurred  In  good  faith.  The  court 
said :  "^he  deceased  person  must  be  held  to 
have  contemplated,  not  only  the  poasibllity 
of  differences  of  opinion  among  his  executors, 
but  the  extreme  probability  that  such  differ- 
ences would  arise.  In  such  an  event  It  sure- 
ly cannot  be  held  that  one  shall  submit  to 
the  other;  that  he  shall  subordinate  to  the 
other  his  own  honest  conception  of  a  proper 
line  of  policy  and  official  duty.  There  can  be 
no  doubt,  either,  but  that  It  Is  the  plain  duty 
of  the  executors  to  honestly  strain  after 
harmony  in  all  respects  affecting  the  welfare 
of  the  estate.  On  such  appearing  to  be  the 
history  of  their  official  acts,  there  can  be  no 
difficulty  In  disposing  of  any  question  of  the 
expense  of  their  administration.  •  •  * 
After  qualification  they  would  stand  equal  be- 
fore the  law,  and  in  tiie  precise  attitude  that 
the  deceased  wished  and  ecpected  when  he 
named  them  In  the  will ;  and,  except  for  mis- 
conduct they  could  not  be  removed,  nor  their 
powers,  as  set  ont  In  their  letters  of  appoint- 
ment—the will— be  limited  or  restricted. 
*  *  *  Both  ezecntors  were  ^titled  to  the 
assistance  of  good  lawyws.  They  employed 
them,  and  promised,  under  the  obllgatlona 
of  a  lawfnl  contract,  to  pay  them  proper  com- 
pensation, and  such  compensation  has  been 
ascertelned,  and  they  have  beea  paid.  The 
sums  80  paid  in  this  case  tppeax  to  have  bera 
fully  earned,  and  whether  really  the  services 
of  either  or  both  the  attorneys  for  the  re- 
spective  ezecut(H»  were  or  were  not  beneficial 
to  the  estate  does  not  signify  on  the  question 
under  consideration.  *  *  *  I  have  no 
difficulty  in  holding  •  •  •  that  they  are 
each  entitled  to  be  reimbursed  oat  of  this 
estate  for  the  sums  paid  by  them,  ropectlTe- 
ly,  to  their  respective  attoraeys." 

If  appellants'  contention  In  this  caae  be 
correct,  then  two  of  ttiree.  or  three  of  flTe. 
executors  could  atlrely  Ignwe  tiie  niinorJtar, 
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and  not  even  allow  such  mlnori^  tbe  asalst- 
aoce  of  counsel.  If  three  executors  should 
each  booestly  differ  with  the  others,  and  each 
employ  counsel  of  bis  own  selection,  which 
one  would  be  entitled  to  his  attorney's  feesT 
It  la  true  that  in  such  cases  tbe  estate  may 
be  put  to  more  expense  for  attorney's  fees, 
but  that  was  for  the  deceased  to  consider  in 
making  his  will.  Certainly  a  testator  who 
appoints  three  friends.  In  whose  judgment 
and  Integrity  be  confides,  does  not  Intend  that 
one  of  them  shall  be  ignored  and  denied  costs 
which  are  allowed  to  the  others.  Counsel 
for  appellants  rely  on  section  1355,  Code 
CIf.  Proc.,  which  provides  that,  "where  there 
are  more  than  two  executors  or  administra- 
tors, the  act  of  a  majority  Is  Talid."  Tbe 
lanKoage  quoted  refers  to  the  acts  under  tbe 
will,  of  In  relation  to  tbe  tmat,  as  Is  shown 
tfy  reading  tbe  entire  section.  It  does  not 
mean  that  tbe  act  of  tbe  majority  can  de- 
prive one  of  th»  executors  or  adminlstTators 
of  tbe  assistance  and  advice  of  counsel. 

The  wder  allowing  the  accounts  Is  affirmed 
in  all  respects. 

We  concur :   HARRISON,  P.  J. ;  HAZiU  J. 


GOFF  v.  HEALET. 

(Court  of  Appeal.  First  District,  California. 
Oct.  27,  1905.) 

COffTB — DAHAGES  for  FBIVOLOtTS  AFPEAL. 

Where,  in  an  action  on  a  note,  defendant 
ai>pealed  from  a  judgment  in  plaintiff's  f&vot. 
but  confessed  that  the  appeal  was  without  merit. 
plaintiiE  haviDg  been  deprived  of  the  amount 
of  ilia  judgment  for  upwards  of  two  years,  and 
caused  expense  tw  costs,  attorney's  t«ee,  and 
ixrintins  a  brief,  was  entitled  to  an  affirmance, 
with  damages. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
CenL  Dig.  Costa,  {  988.] 

Appeal  from  Siipnlor  Court,  City  and 
Connt7  of  San  Frandsco ;  J.  O.  B.  H^bard, 
Jndge. 

Aetioa  by  Almon  B.  Ooff,  Jr.,  against  Hea- 
Jamln  Healej,  as  executor,  etc,  snbstltnted 
1m  William  Tardlf.  From  a  judgment  In 
fftTOr  of  plaintiff,  and  ftrom  an  order  denying 
defendant's  motion  for  a  new  trial,  be  ap- 
peals. Affirmed. 

John  J.  Roche,  for  appellant  Fntnk  W. 
Sawyer,  for  respondent 

HALL,  J.  This  is  an  appeal  from  a  judg- 
ment  In  favor  of  plaintiff  and  tbe  order  deny- 
ing defendant's  motion  for  a  new  trial. 

At  the  oral  argument  appellant  conceded 
that  tbe  judgment  and  order  should  be  affirm- 
ed, and  only  opposed  the  request  made  In  re- 
spondent's brief  for  damages  for  a  frivolous 
appeal.  Tbe  action  was  on  a  promissory 
note,  alleged  to  have  been  executed  by  defend- 
ant to  plaintiff,  which  was  set  out  In  full  In 
tbe  (omplalnt.  In  bis  answer  defendant 
denied  the  execution  of  the  note,  and  also 


alleged  that  it  was  without  consideration. 
The  court  found  In  accordance  with  the  al- 
legations of  the  complaint,  and  that  the 
allegations  of  the  answer  were  untrue.  The 
evidence  was  ample  to  support  the  findings  of 
the  court,  and  no  claim  to  the  contrary  is 
made  In  appellant's  brief,  and  no  question  li 
or  can  be  reasonably  raised  that  the  com- 
plaint and  findings  do  not  support  the  judg- 
ment. No  objections  were  made  to  the  ad- 
mission of  evidence,  and  no  errors  of  law 
were  assigned  In  tbe  statement  of  the  case. 
By  this  appeal,  which  Is  confessedly  without 
merit,  plaintiff  has  been  kept  out  of  bla 
money  for  upwards  of  two  years,  and  been 
put  to  costs  for  attorney's  fees  and  printing 
a  brief:  It  Is  apparent  that  it  was  taken  for 
delay. 

The  judgment  and  order  are  affirmed,  with 
1100  damages  to  respondent 

We  concur:  HARRISON,  P.  J.;  COOP- 
ER. 3. 


In  re  CULP. 

(Court  of  Appeal.  Third  District  GallfMnla. 
Oct  2B.  1806.) 

1.  JuDGinsNi^UDOianT  of  Otbbb  Statb— 

CONCXTJSrVENZSB. 

Code  Civ.  Proc.  §  1916,  provides  that  tbe 
Judgment  of  a  foreign  country  against  a  person 
la  presumptlTe  evidence  as  between  the  parties 
and  their  saccessors  in  interest  and  can  only 
be  repelled  by  evidence  of  a  want  of  jurisdic- 
tion ;  and  section  1916  provides  that  any  Judl- 
dal  record  may  be  impeached  by  evidence  of 
a  want  of  jarisdictlon.  Held,  that  a  personal 
judgment  of  another  state  may  be  collaterally 
attacked  on  the  ground  that  the  court  was 
without  jurisdiction  for  want  of  notice,  though 
the  jadgment  recites  due  notice ;  snch  procedure 
not  being  violative  of  state  comity  or  of  the 
federal  Constitution  (art  ^  I  1),  declaring 
tliat  each  state  shall  give  fall  faltn  and  credit 
to  tbe  judicial  proceedings  of  a  isiater  state. 

2.  Pbocess — Essentials, 

If  a  party  does  not  submit  himself  volun- 
tarily to  the  jurisdiction  of  a  court,  the  pro- 
cess requiring  such  appearance  must  be  issued 
and  served  In  sidbstantlal  compliance  with  the 
law. 

[Bd.  Note. — ^For  cases  In  pc^t  see  vol.  40, 
Cent  Dig.  Process,  |  4.] 

8.  Samb— Placs  fob  Sbbtxcb— Pkrsonb  with- 
out State. 

The  authority  of  a  court  to  issue  and  serve 
process  Is  restricted  to  the  territory  of  the  state 
where  issued,  and  the  court  has  no  power  to 
require  persons  not  within  snch  terrltoty  to 
appear. 

[Ed.  Note. — For  cases  In  point,  see  vol.  40, 
Cent.  Dig.  Process.  H  16,  60,  70.] 

4.  DiTOBCB  —  Decbee  —  Ctjstoot  of  Ghiu>  — 
Modification — Notice. 

Where  tbe  judge,  who  had  rendered  a  de- 
cree of  divorce,  subsequently  stated  to  counsel 
who  had  represented  the  plaintiff  that,  if  on 
application  should  be  made  ordering  the  plain- 
tiff to  bring  her  child  back  into  the  jurisdicLiop 
of  the  court  from  which  she  had  taken  it,  the 
order  would  be  granted,  such  statement  did  not 
amount  to  notice  to  the  plaintiff,  giving  the 
court  jurisdiction  over  the  person  of  plaintiff  to 
thereafter  make  snch  an  order. 
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Appeal  from  Siqjterlor  Gonrt,'  Sacramento 
GomitT. 

Habeas  oorpns  by  0.  H.  Gulp  for  a  writ 
of  habeas  corpus  ai^inst  Fantasia  F.  Culp  to 
secure  the  custody  of  Wllla  Morlne  Culp. 
Writ  dIsmlsBed. 

B.  a  Ross  and  Eugene  8.  Wachliorst,  tor 
petlttoner.  Hall  ft  Dmm,  for  respondrnt 

BUCKLES,  J.  Fantasia  F.  Gulp,  against 
whom  the  writ  runs,  and  William  H.  Culp, 
were  husband  and  wife,  and  ttie  fruit  of  their 
marriage  was  one  girl,  now  5  years  and  7 
months  old,  named  Wills  Norine  Culp.  The 
petitioner  Is  the  grandfather  of  the  child, 
and  seeks  to  get  the  custody  of  h^  through 
this  writ  The  said  spouses  were  residents  of 
Shawnee  connt?  in  the  state  of  Kansas.  The 
said  Fantasia  F.  Gulp  was  plaintiff  in  a  di- 
vorce proceeding  against  her  husband  in  the 
Shawnee  county  district  court  of  the  Third 
Judicial  district  of  the  state  of  Kansas,  which 
court  granted  her  a  dirorce  on  the  ground  of 
habitual  drunkenness  of  said  William  H. 
Gulp,  and  also  gave  her  the  custody,  educa- 
tion, nurture,  control,  and  care  of  said  minor 
child.  This  decree  was  made  April  4,  1904, 
and  became  final,  so  far  as  the  divorce  was 
concerned,  under  the  laws  of  Kansas,  on  the 
4th  day  of  October,  1904.  Under  and  in  pur- 
suance of  this  decree  the  said  Fantasia  F. 
Gulp  received  the  possession  of  said  child  in 
the  state  of  Kansas  on  April  9,  1904,  and 
ever  stoce  that  date  has  bad  said  child  with 
her.  Said  decree  contained  no  restriction  as 
to  the  residence  of  the  child,  or  of  Its 
mother,  and  about  October  9,  1904,  said 
mother  moved  from  the  state  of  Kansas  to 
this  state,  bringing  the  said  minor  child  with 
her  to  Sacramento. 

Upon  some  Information,  it  Is  not  stated 
what,  but  without  petition  therefor  being  filed, 
the  Judge  of  the  said  Kansas  court  made  the 
following  order:  "Whereas,  be  It  remember- 
ed, that  on  the  28th  day  of  November,  A.  D. 
1004,  in  the  Shawnee  county  district  court, 
Third  Judicial  district,  state  of  Kansas,  be- 
fore the  Hon.  Z.  T.  Hazem,  presiding  Justice, 
It  being  at  the  September  term,  1904,  of  said 
court,  the  following  proceedings,  among 
others,  were  had,  to  wit:  Fantasia  F.  Gulp, 
Plaintiff,  vs.  William  H,  Culp,  Defendant 
No.  22,240.  Now,  on  this  28th  day  of  No- 
vember, A.  D.  1904,  this  cause  came  on  to  be 
heard  on  the  court  being  advised  that  the 
minor  child,  named  In  the  petition  as  Wllla 
Norine  Culp,  had  been  removed  from  Shaw- 
nee county  and  from  the  Jurisdiction  of  this 
court,  and  the  court,  being  fully  advised  in 
the  premises,  does  hereby  order  that  the 
plaintiff.  Fantasia  F.  Culp,  shall  on  or  before 
the  1st  day  of  January,  1905,  bring  said  child, 
Wllla  Norine  Culp,  into  Shawnee  county  and 
within  the  Jurisdiction  of  this  court,  and 
said  plaintiff  Is  hereby  notified  that,  unless 
this  order  Is  compiled  with,  another  order 
will  be  made  changing  tne  custody  of  said 


child,  and  directing  otbw  parties  to  take  said 
child  and  bring  It  within  the  Jurisdiction  of 
this  court   Z.  T.  Hazen.  Judge." 

On  the  5tta  day  of  January.  1905,  the  Jodge 
of  said  Kansas  court  made  Uie  following  or- 
der, to  wit:  "Whoreaa,  be  it  remembered,  that 
uQ  the  6th  day  of  January.  A.  D.  1905,  In  the 
Shawnee  county  district  court,  Third  Judicial 
district,  state  of  Kansu,  btf  rare  the  Hon.  Z. 
T.  Hazen,  presiding  Judg^  It  b^ng  at  the 
January  term,  1905.  of  said  court,  the  follow- 
ing proceedings.  amoi«  othon,  were  had,  to 
wit:   Fantasia  F.  Culp,  Plaintiff,  vs.  William 
H.  Gulp,  Defendant   Now,  on  this  5th  day  of 
January,  1906,  upon  due  and  proper  notice 
to  the  attorney  for  plaintiff  herein,  came  on 
to  be  heard  the  application  of  the  defendant 
herein  for  a  modlflcation  of  the  Judgment 
fa^etofore  rendered  In  this  cause  on  the  4th 
'  day  of  April,  1904,  and  the  court  finds:  That 
,  contrary  to  the  order,  decree,  and  Judgment 
of  this  court  heretofore  rendered  the  plaintiff 
'  herein,  Fantasia  F.  Culp,  has  removed  her 
daughter  Willa  Norine  Gulp,  whose  custody 
i  was  by  said  Judgment  committed  to  her,  the 
said  plaintiff,  from  and  out  of  the  Jurisdiction 
of  this  court  subsequent  to  the  rendition  of 
said  judgment   That  said  Fantasia  F.  Gulp 
so  removed  said  child  in  absolute  violation 
of  the  order  of  this  court,  and  with  the  pur- 
pose and  Intent  of  hindering  and  obstructing 
this  cou-t  In  the  proper  care  and  custody  of 
'  said  child.   That  the  conduct  of  said  Fan- 
tasia F.  Gulp  since  the  rendition  of  said  judg- 
ment in  this  case  has  been  such  that  she  Is  no 
longer  a  fit  person  to  be  intrusted  with  the 
custody  and  care  of  said  child.   That  the 
I  circumstances  render  It  proper  that  the  said 
order,  committing  the  custody,  control,  edu- 
cation, and  care  of  said  child  to  the  plaintiff 
herein,  shall  be  modified  and  changed,  and 
that  C.  H.  Gulp,  the  grandfather  of  said  child. 
Is  a  suitable  person  to  be  intrusted  with  her 
custody,  control,  care,  and  education.   It  is 
therefore  ordered,  adjudged,  and  decreed  by 
the  court  that  the  said  Judgment  heretofore 
rendered  In  this  court  on  the  4th  day  of  April. 
1904,  be,  and  the  same  Is,  hereby  changed 
]  and  modified  In  the  following  respects,  to  wit: 
That  It  be  ordered,  adjudged,  and  decreed 
that  the  custody,  education,  nurture,  control, 
and  care  of  the  said  Willa  Norine  Gulp  be, 
and  the  same  is,  hereby  given  to  G.  H.  Culp, 
the  grandfather  of  said  child,  Wllla  Norine 
Gulp,  and  that  the  said  plaintiff,  Fantasia  F. 
Culp,  and  the  defendant  herein,  William  H. 
Culp,  either  In  person  or  by  any  agent,  rela- 
tive or  representative,  are,  and  each  of  them 
^  Is,  hereby  enjoined  from  Interfering  with  or 
j  disturbing  said  C.  H.  Gulp  in  the  custody, 
I  education,  nurture,  control,  and  care  of  said 
j  child  until  the  further  orders  of  this  court 
'  And  the  said  O.  H.  Culp  is  hereby  empowered 
,  and  directed  to  talie  into  his  possession  the 
said  child,  Wllla  Norine  Culp,  and  pVovlde 
for  its  maintenance,  education,  nurture,  and 
control,  and  to  keep  the  sanu  within  the 
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Jurisdiction  of  ttale  court,  unless  otherwise  or- 
dered by  this  eourt   Z,  T.  Hazen,  JujJge." 

Then  on  the  6tb  day  of  March,  1905,  the 
conrt  made  another  order  In  the  same  mat- 
ter, reciting  the  fact  of  making  the  order 
modlQrlng  the  decree  of  April  4. 1904,  and  di- 
recting that  the  order  of  January  6, 1906,  be 
•forthwith  carried  Into  effect,"  and  further 
(Wdered:  "It  Is  therefore  hereby  ordered, 
adjudged,  and  decreed  that  to  the  end  that 
9ald  modified  order,  aforesaid,  may  be  forth- 
with carried  into  efFect,  the  sberlll  of  Shaw- 
nee county,  Kan.,  forthwith  proceed  to  take 
the  said  child,  Willa  N.  Culp,  into  his  custody, 
and  that  he  thereupon  dellTer  the  said  child 
over  to  the  custody  and  keeping  of  the  said  C. 
H.  Gulp,  her  lawful  custodian,  according  to 
said  modified  order,  and  that  said  sheriff 
make  immediate  return  hereof.  A.  W.  Dana, 
Judge." 

The  petitioner  claims  the  recital  In  the 
Judgment  of  January  5,  1905,  "upon  due  and 
proper  notice  to  the  attorney  for  plaintiff 
herein,"  is  a  declaration  of  the  court  making 
such  degree  that  notice  was  given,  and  that 
It  concluslTcly  establishes  the  fact  that  said 
court  had  Jurisdiction  to  make  the  decree. 
By  an  inspection  of  the  Judgment  of  April  4, 
1904,  by  which  Fantasia  F.  Culp  was  award- 
ed the  custody  of  the  said  minor.  It  is  seen 
that  nowhere  therein  Is  she  commended  to 
remain  within  the  state  of  Kansas,  and  no 
other  order  or  judgment  of  said  court  is  pre- 
sented showing  any  such  direction  to  her, 
and  we,  therefore,  conclude  none  was  made. 
The  order  of  November  28,  1004,  shows  that 
the  judge  making  such  order  knew  she  had 
darted  from  the  state  of  Kansas,  and  knew, 
of  course,  that  no  personal  service  could  be 
had  on  her.  And  In  the  ordor  of  January  5, 
1006,  which  pretends  to  modify  tlie  original 
decree  and  give  the  eblld  to  Its  grandfather, 
there  is  no  pretense  that  any  other  notice  was 
given  than  to  the  attorney  of  plaintiff  in  the 
divorce  proceedings.  Section  6^  of  tlie  Code 
of  Kansas  provides  tiiat,  "When  a  divorce 
Is  granted,  the  conrt  shall  make  provision 
for  guardianship^  custody,  support  and  educa- 
tion of  the  minor  children  of  the  marriage, 
and  may  modify  or  change  any  order  In  this 
respect  whenever  drcumstances  render  such 
change  proper."  It  was  held  in  Kendall  v. 
Kraidall  (Kan.  Apt>.)  48  Pac.  940,  a  Kansas 
case,  which  was  an  application  to  have  modi- 
fied the  decree  In  a  divorce  case  In  relation  to 
the  support  of  the  minor  children,  ttiat  '^hla 
section  gives  the  court  granting  the  divorce  a 
continuing  jurlsdietlon  over  the  guardianship, 
custody,  support,  and  educatl(m  of  the  minor 
rtitldren  ct  the  parties  to  the  divorce  pro- 
ceedings, and  it  may  be  Invoked  whenever 
clmimstancen  render  a  change  of  a  former 
order  proper."  There  was  a  contention  at 
the  bearing  in  that  case  as  to  how  service  of 
notice  should  be  made.  Tbe  sen'Ice  was  by 
service,  on  the  father,  of  the  notice  of  the 
motion  whl(ki  had  been  made.  The  court 
•aid :  **niere  Is  some  force  In  tlie  argomoit 


of  plaintiff  In  wror  that  the  proper  proceed- 
ing Is  by  petition  and  summons,  and  not  by 
motion  and  notice.  In  this  case  however,  the 
plaintiff  In  error  was  fully  Informed  by  the 
motion  and  notice  of  the  order  applied  for. 
The  motion  was  filed  In  the  original  cause,  in 
the  same  court,  the  same  Judge  jveslding. 
The  plaintiff  in  error  had  full  opportunity  to 
prepare  his  defense.  He  was  not  misled.  The 
cause  was  tried  on  Its  merits."  It  is  well  to 
note  in  passing  that  this  case  was  local — ^that 
is  all  the  parties  Uved  In  Kansas  and  vren 
within  tbe  Jnrlsdictlott  of  said  court ;  and  I  ap- 
prehend that,  when  the  court  sttld  the  Juris- 
diction over  the  minor  children  was  contin- 
uous, it  could  only  mean  continuous  while 
they  remained  domiciled  within  the  juris- 
diction of  the  court  But  it  anwars  from 
this  case,  and  tbe  others  cited  therdn,  that 
the  court  of  Kansas  deems  some  notice  nec- 
essary when  it  is  sought  to  modify  a  decree, 
In  order  to  give  tbe  conrt  Jurisdiction  to 
render  a  personal  Judgment  as  would  be  an 
order  modifying  a  decree  changing  the  cus- 
tody of  a  minor  from  one  person  to  anothor. 

Petitioner  claims  that  as  this  is  a  col- 
lateral attack  on  the  Judgment  of  January  6, 
1905,  this  court  Is  not  permitted  to  inquire 
Into  the  question  of  the  Jurisdiction  of  the 
Kansas  eourt  to  make  it,  or  If  such  court 
had  jurisdiction  over  the  parson  of  Fantasia 
F.  Gulp,  for  the  reason  that  Jurlsdlctl<»i  to 
that  court  must  be  presumed,  and  cites  sec- 
tion 1,  art  4,  of  the  federal  Constitution, 
which  provides  that  each  state  shall  give 
full  faith  and  credit  to  the  Judicial  proceed- 
ings of  a  slstw  state.  I  do  not  question  this 
authority,  for  even  without  this  wholesome 
omstltutional  provision  the  comity  of  states 
of  tills  union  requires  that  each  should  give 
full  faith  and  credit  to  the  Judicial  proceed- 
ings of  the  other.  But  how  can  the  courts  of 
tble  stete  give  such  faith  and  credit  to  the 
Judicial  proceedii^  of  courts  in  other  states 
until  it  is  known  that  such  courts  have  acted 
within  the  legitimate  scope  of  ttielr  author- 
i^?  It  Is  true  that  when  the  Jurisdiction 
Is  free  from  attack,  then  tbe  presumption  that 
Jurisdiction  was  acquired  and  that  such 
courts  have  acted  within  the  powers  granted 
ttiem  Is  allsnffldent  and  that  the  aothorltles 
all  hold  that  way.  If  the  state  courts  of 
Kansas,  or  of  any  other  stete,  render  an 
opinion  or  Judgment  they  had  no  right  or 
power  to  render,  and  it  Is  attacked  fbr  want 
Jurisdiction,  then  neither  the  courts  of 
that  state  nor  of  any  other  state  are  bound 
by  it  and  yet  th^  give  It  all  the  credit  and 
faith  it  is  entitled  to.  And  this  rule  is  a 
reasonable  one.  Freeman  on  Judgments.  I 
565,  lays  down  this  rule:  "Courta  of  recor9 
are  presumed  to  act  only  In  accordance  with 
the  authority  vested  In  them  by  law.  Their 
Juds^enta  will  generally  be  treated  as  con- 
clusive on  the  parties  until  the  absence  of 
Jurisdiction  Is  afflrmativefy  shown.' 

The  petitioner  here  Is  asserting  the  validity 
and  verity  of  the  Judgment  of  the  court  of 


Digitized  by 


92 


88  PACZFIO 


BEPORTBR 


(CaL 


Sbawnee  county,  Kan.,  made  January  5. 1806, 
and  «'iy<Tn***g  under  It  to  have  the  right  here 
In  thla  state  to  take  thla  litUe  girl  of  tender 
years  from  Its  mother,  who  has  tt  by  natural 
rl^t,  and  by  whatever  force  there  Is  In  the 
decree  of  the  Kansas  court,  made  April  4, 
19(M,  and  deliver  It  over  to  the  grandfather; 
and  It  senna  to  me  that,  whatever  may  be 
said  of  the  powers  of  this  court  under  the 
writ  of  habeas  corpus  in  such  cases,  this  Is 
an  effort  to  enforce  a  foreign  Judgment  in 
this  court  At  least  the  effect  sought  Is  the 
same.  The  mother  is  here  resisting  such  en- 
forcement upon  the  ground  that  the  court  in 
Kansas  had  no  jurisdiction  to  make  such 
Judgment,  it  being  a  proceeding  to  compel 
her  personally  to  perform  a  certain  act,  to 
wit,  to  turn  her  child  over  to  another  person, 
when  she  had  no  notice  of  the  pendency  of 
the  application  for  such  purpose — that  is,  to 
make  such  a  Judgment  against  her — and  did 
not  have  her  day  in  court  To  maintain  her 
position  she  seeks  to  show  that  the  court  of 
Kansas  did  not  have  Jurisdiction  to  make 
neb  order.  After  the  Judgment  of  divorce 
became  final  she  never  submitted  volnntarily 
to  the  Jurisdiction  of  the  Shawnee  county 
court,  and  it  Is  admitted  that  she  never  was 
served  with  notice  thereafter,  and  that  she, 
in  fact  removed  from  the  state  of  Kansas 
before  the  proceedings  were  instituted  which 
led  up  to  the  Judgment  she  now  assails.  The 
general  jrule  in  such  cases  la  that  if  a  party 
does  not  submit  liimself  voluntarily,  then,  be* 
fore  tiM  conrt  can  rightfully  exercise  Jurisdic- 
tion over  his  person,  it  must  be  authorized  to 
require  him  to  appear  before  it  and  rabmlt 
to  Its  Judgment  In  that  action  or  proceeding, 
and  the  process  requiring  such  appearance 
must  be  issued  and  served  upon  him  in  sub- 
stantial compliance  with  the  law,  and  the 
autfaprity  to  serve  is  restricted  to  the  terri- 
tory of  the  stete  where  issued,  and  the  court 
has  no  power  to  require  persons  not  within 
such  territory  to  appear  before  it  In  sup- 
port of  this  doctrine  I  cite  Freeman  on  Judg* 
ments  (section  120a)  as  follows:  "Therefore 
any  personal  Judgment  which  a  state  court 
may  render  against  one  who  did  not  volun- 
tarily submit  to  Its  Jurisdiction,  and  who  is 
not  a  citizen  of  the  state,  nor  served  with 
process  within  its  borders,  no  matter  what 
the  mode  of  service,  Is  void,  because  the 
court  had  no  Jurisdiction  over  his  person." 
A  very  strong  case  showing  the  right  to  as- 
sail a  foreign  Judgment  on  the  ground  of 
the  want  of  JurlsdlctloQ  comes  from  the 
Supreme  Court  of  the  stete  of  Kansas. 
Thorn  V.  Salmonson,  15  Pac.  588.  There  the 
plaintiff  was  married  to  one  Karl  Joban 
Thorn  In  the  kingdom  of  Sweden  in  the  year 
1852.  The  couple  lived  together  as  husband 
and  wife,  and  six  children  were  the  fruit  of 
their  marrlaga  In  1862  he  separated  from 
her,  going  to  a  distant  part  of  the  kingdom, 
where  he  procured  a  divorce  from  her,  with- 
out giving  her  any  notice,  although  the  de- 
cree recited  notice  by  pubUcatl«m  fcnr  the 
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divorce  was  rendered.  In  a  subsequent  pro- 
ceeding, where  both  husband  and  wife  were 
parties,  the  validity  of  the  decree  of  divorce 
was  questioned,  and  was  determined  by  the 
highest  court  of  the  kingdom;  both  parties 
being  residents  there,  and  both  being  lieard. 
At  that  time  the  man,  husband,  had  married 
this  defendant  Salmonson.  Plaintiff  here 
steted  in  that  proceeding  that  she  did  not 
wish  to  disturb  the  marriage  of  her  late  bus- 
band  to  this  defendant  and  the  Supreme 
Court  of  Sweden  affirmed  the  Judgment  of 
divorce.  The  matter  was  then  token  before 
tils  Royal  Highness  and  was  again  affirmed. 
Thorn  and  bis  second  wife  then  emigrated 
to  America,  and  lived  together  as  hiuband 
and  wife  In  McPherson  county,  Kan.,  until 
about  18S1,  when  he  died.  Tbe  piaintiir 
sued,  asking  to  be  adjudged  the  lawful  wid- 
ow of  deceased  Thorn,  and  entitled  to  his 
estate.  The  Kansas  court  held  as  follows: 
"While  the  Judgment  at  divorce  appears  to 
have  been  granted  by  a  competent  tribunal, 
which  had  Jurisdiction  of  the  subject-matter 
as  well  as  of  tbe  parties,  and  is  therefore 
entitled  to  liberal  prraumptlons.  It  Is  not  so 
far  conclusive  as  to  preclude  the  plaintiff 
from  showing  that  tt  was  rendered  without 
JurlsdtctlM,  or  was  fraudulently  obtained. 
The  r^ly  apedflcally  denies  tliat  tlie  plain- 
tiff was  ever  served  with  process  or  had  her 
day  In  court  •  •  •  If  In  truth  there  was 
no  service,  personal  or  otherwise,  and  she 
had  never  been  given  an  opportunity  to  be 
heard,  she  cannot  be  bound  nor  affected  by 
any  of  the  orders  or  Judgments  made  in  these 
proceedings.  A  foreign  Judgment  rendered 
without  Jurisdiction  may  be  assailed  in  either 
a  direct  or  collateral  proceeding.  Attliough 
the  .  recital  in  the  Judgment  that  service  was 
made  raises  a  strong  presumption  In  favor 
of  the  Jurisdiction  and  of  the  truth  of  the  re- 
citals, yet  the  plaintiff  may  show  by  extrinsic 
evidence,  if  she  can,  that  no  service  was 
made.  Strong  proof  will  be  required  to 
overthrow  the  presumption  of  Jurisdiction 
raised  by  the  recitals;  but  If  it  is  clearly 
shown  that  the  plaintiff  was  not  saved  with 
process,  and  did  not  voluntarily  appear  or 
submit  to  tbe  .Jurisdiction  of  tbe  court  tbe 
recitals  are  of  no.  avail."  A  number  of  cases 
are  cited  in  said  decision  sustaining  this  doc- 
trine. It  Is  the  law  of  Kansas,  therefore, 
that  when  a  party  Is  seeking  the  enforce- 
ment of  a  foreign  Judgment  In  that  state,  or 
seeking  some  benefit  thereunder,  the  party 
resisting  or  defending  may  assail  such  Judg- 
ment by  showing  want  of  service,  and  there- 
fore a  lack  of  jurisdiction  to  render  such 
judgment 

Petitioner  in  his  argnmoit  claims  that  IC 
extrinsic  evidence  can  be  received  to  conti  ad- 
dict the  recital  of  notice  in  the  Shawnee 
county  court's  Judgment  then  It  must  appear* 
first  that  notice  Is  necessary  under  the  Kan* 
sas  law,  and,  second,  that  no  notice  sufficient 
in  the  Kansas  practice  waa  glv«k  The  ne- 
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oearity  of  nstlce  !■  uuwend  In  a  Kansas 
can  decided  November  8,  1902,  and  rqwrted 
In  tbe  Pacific  R«portar.  Miles  t.  Miles 
(Kan.  Sop.)  70  Fbc  681.  This  was  an 
pHcattoo.  made  two  years  after  the  decree  of 
dlTorce,  for  a  modlflcatkn  of  tbe  decree,  eo 
tliat  Uw  bnstMDd  might  be  compelled  to  cod- 
tribota  to  tbe  support  of  his  children,  which 
had  been  awarded  to  tbe  custody  of  ttie 
mother.  In  that  case,  quoting  tbe  section  of 
tbe  Code  of  Clvl]  Procedure  (04(9  heretofore 
referred  to,  tbe  court  said:  "This  section 
leaves  the  matter  entirely  In  the  bands  of  the 
court  He  may  at  any  time,  upon  proper 
notice,  change  any  former  order  made  In 
reference  to  these  matters  by  adding  to  or 
taking  from  the  burdens  of  either  party  re- 
lative to  the  same."  Thus  it  will  be  seen 
that  in  Kansas,  when  an  application  Is  made 
to  tbe  court  to  modify  a  decree  or  Judgment 
relative  to  tbe  cnstody  and  care  of  minor 
children  In  a  divorce  case,  there  most  be  no* 
tlce  served. 

As  to  the  second  contention,  that  uo  notice 
was  given  sofBcient  In  tbe  Kansas  i^actlce : 
The  judgment  says  service  was  bad  on  the 
attorney.  The  deposition  of  H.  G.  Larimer, 
who  was  tbe  attorney  of  respondent  in  tbe 
divorce  proceedings,  was  taken.  He  says: 
"Tbe  day  before  she  left  here  she  called  up- 
on me  to  Ud  me  good-bye,  and  said  In  leaving, 
■If  any  trouble  comes  up  here  In  this  case,  I 
will  want  yon  to  lodk  afto*  It  for  m&*  To 
that  extent  I  rqinresent  her  stm.**  He  was 
asked  as  follows:  "State  whether  any  no- 
tlco  was  ever  givm  to  you  of  said  aM>llcatl«i 
to  modify  tbe  Judgment  aforesaid,  rendered 
on  the  4tli  day  of  April,  1904,  In  said  actionr 
To  wUcb  he  answwed:  "No  notice  of  any 
BUfdi  an^ication  was  ever  given  to  me,  titbet 
veibally  or  In  writing.  Tbe  practice  in  our 
court  Is  that  tbe  attorneys,  who  are  making 
application  or  asking  fw  orders,  eilher,  shall 
serve  a  notice  upon  the  opposing  attorney, 
when  tbe  same  Is  published  in  tbe  Legal 
News,  a  paper  published  in  tbe  dty  ct  To- 
peka.  Tlutmgh  neither  source  did  I  ever 
have  any  notice  of  any  sudi  application.*' 
Mr.  Larimer  states  further  in  his  deposition 
that  In  a  ccmverBatlon  with  Judge  Hazen, 
vrbo  made  tbe  modifying  ordw,  which  con- 
T»satlon  was  held  between  the  Ist  and  the 
15th  of  October,  1D04,  Judge  Hazoi  said: 
**If  the  Gulps  make  any  arolicatlon  ordering 
tbe  child  brought  back  here,  I  will  grant  It 
I  will  turn  the  child  over  to  thrai."  Mr. 
Larimer  neva  heard  anything  more  of  the 
application  or  the  order,  nntl]  the  latter 
part  of  March,  1905,  and  declares  again  In 
Us  d^Msltion  that  no  notice  of  any  kind  was 
efver  snred  on  him,  and  that  he  was  not  In 
tbe  courtromn  when  tbe  order  was  made. 
The  d^Bltion  of  A.  M.  Harvey,  who  was  the 
attorn^  tor  O.  H.  Gulp,  and  who  drew  up  the 
order  of  January  6,  1905,  was  taken,  and  be 
says  he  illed  no  application  for  tbe  modlflca- 
tloo  of  the  judgment  of  April  4,  1901,  and 
that  be  has  no  personal  knowledge  of  any 
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notice  having  been  given  to  ttw  attorney, 
Larimer.  Had  there  been  any  notice  served 
upon  Mr.  Larimer,  who  would  know  bet- 
ter than  Ur.  Harvey,  who  was  acting  fW 
petitioner?  It  appears  that  all  tbe  service 
of  any  kind  in  these  proceedings  was  that 
the  Judge  had  said  to  him  that.  If  tbe  Gulps 
applied  for  an  ordw,  he  would  make  It ;  and 
In  the  Il^t  of  Mr.  Larlmer'a  testimony,  un- 
contradicted as  it  is,  and  sniqwrted  I9  the 
testimony  of  Mr.  Harvej,  this  must  be  tbe 
service  the  Judge  had  In  mind  when  be  di- 
rected the  recital  in  tbe  Judgment  This  was 
no  Bsrvlce  at  all,  and  no  notice  that  kos  ap- 
plication had  be^  filed  or  would  be  heard  on 
January  S,  1906,  m  mx  any  other  d^.  It 
therefore  tollowa,  it  seems  to  me,  that  the 
courts  of  Kansas  have  estahllsbed  tbe  rule 
that,  wbgn  a  domestic  or  foreign  Judgment 
Is  assailed  on  the  ground  of  want  (tf  Jurls- 
dlctlon,  as  this  is  here,  tbe  party  assailing 
It  may  prove  by  extrinsic  evidence  tbe  want 
of  JnrisdlcUon.  Such  courts  have  also  ea* 
tabllshed  the  doctrine  that  the  appHcatton 
to  modify  a  decree  awarding  ttie  custody  of 
minw  children  in  a  divorce  iwooeedtng  must 
be  notloed  to  tbe  party  to  be  bound.  Tlw 
fact  appears  In  the  case  at  bar  that  there 
was  DO  service  of  notice,  and  no  notice  at 
all,  given  to  any  one  of  the  application  to 
modify,  and  that  the  Judgment  made  there- 
undv  has  no  binding  tttect  on  tbe  said  Fan- 
tasia F.  Gulp,  assailed  as  It  Is,  either  in  Kan- 
sas or  here. 

Nelthw  tbe  rule  ot  oomlty,  suj^osed  to 
exist  between  sister  states,  nor  provisions 
of  the  federal  Oonstltotlon  requiring  each 
state  to  give  fuU  faith  and  credit  to  the  Jud^ 
dal  ^oceedings  of  a  slBtw  state,  warrants 
this  court  In  teybit,  vaaOer  the  attack  and 
■bowing  made  as  to  Jurisdiction,  that,  be- 
cause the  said  Judgment  recites  that  notice 
was  given,  tbe  Jurisdiction  of  tbe  Shawnee 
county  district  court  is  cmclnslvely  est^llsh- 
ed  and  cannot  be  inquired  Into.  But  this 
whole  question  of  whether  or  not  13ie  Juris- 
diction of  a  foreign  Judgment  can  be  inquired 
into  WM  determined  by  the  United  States 
SniM-eme  Ooiurt  in  the  case  of  Thompson  v. 
Whitman.  18  Wall.  4S7,  21  L.  Ed.  897.  where 
that  court  said.  In  substance,  that  the  record 
of  a  Judgment  rendwed  in  another  state  may 
be  contradicted  as  to  the  facts  necessary  to 
give  the  court  Jurisdiction,  and.  If  it  be 
shown  that  audi  fttcts  did  not  exist,  tbe  rec* 
ord  will  be  a  nullity,  notwithstanding  it 
may  recite  Ibey  did  exist  This  has  been 
followed  in  every  case  rendered  by  tbe  United 
Btotes  Supr^e  Court  since  that  time,  when 
the  question  was  involved,  and  Is  the  lead- 
ing authority  on  that  point  in  the  United 
States.  Coming  now  to  the  decisions  in  our 
own  state.  There  are  a  number  holding  that 
Jurisdiction  may  be  assailed,  but  the  cltatiim 
of  tbe  leading  case  I  deem  sufficient  This 
is  In  re  James,  99  Oal.  875.  38  Pa&  1122,  87 
Am.  St  Rep.  60,  and  Is  dted  by  both  parties. 
William  XL  James  married  the  petitioner. 
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Sarab  ILt  In  the  state  of  New  ToA  In  18B9, 
and  they  lived  togetber  In  New  York  nntll 
1871,  when  tbey  separated.  Some  time  after, 
he  went  to  the  state  of  Missouri,  and  in  1874 
procured  a  dlTorce  from  Sarah  M.,  who  had 
remained  In  New  Tork.  Bbe  had  no  notice 
of  the  pendency  of  the  action,  though  the 
serrice  was  by  pnbllcatton.  James  removed 
to  and  became  a  resident  of  this  state,  and  In 
Febmary,  1888,  married  Leonora  A.  King, 
of  Santa  Cma,  this  state.  He  lived  with  this 
last  wife  until  about  the  time  ct  his  death. 
'  which  occurred  In  A^l,  1887.  Lettm  of 
administration  on  his  estate  woe  Issued  to 
the  said*  Leonora  A.  James.  Sarah  M.  James, 
the  New  Tork  wife,  appealed  from  an  wder 
of  the  court  refusing  to  revere  the  letters 
Issued  to  Leonora  A.,  and  also  from  an  wder 
refusing  to  grant  letters  to  hex.  The  pe- 
titioner contended  tliat  the  court  in  Hlasourl 
had  no  Jurisdiction  to  render  the  Judgment 
of  divorce,  upon  three  several  grounds,  the 
second  oC  whidi  was  that  "the  deceased, 
Jamesi  tras  not  a  resident  of  the  state  of 
Missouri  for  one  year  next  before  the  com- 
mencement of  the  action  resulting  in  the 
detnree ;  snch  residence  being  necessur  undOT 
the  laws  of  that  state  in  order  to  give  the 
court  jurlsdlctl<m  in  actions  tor  divorce.** 
This  was  a  collateral  attadE  upon  the  Mis- 
souri Judgment,  and  our  Supreme  Court  says, 
at  the  tap  of  page  877  of  99  CaL,  page  1123  of 
88  Fac  (87  Am.  St  Bep.  60):  "In  regard 
to  the  second  ground  of  objection  to  the 
decree  tn  James  v.  James,  we  agree  with  ap- 
pellant that  It  is  competent  to  collatoally 
impeach  the  record  of  a  Judgment  rendered 
In  another  state  by  extrinsic  evidence  show- 
ing that  the  facts  necessary  to  give  the  court 
pronouncing  It  Jurisdiction  to  proceed  did 
not  exist ;  and  this  Is  true,  although  the  rec- 
ord sought  to  be  impeaclied  may  recite  the 
existence  of  such  Jurisdictional  facts"— -cit- 
ing ThompRon  v.  Whitman,  18  Wall.  467,  21 
Lb  Ed.  897;  Starbuck  v.  Murray,  6  WenO. 
148,  21  Am.  Dec.  172,  Grover  &  Baker  Ma- 
chine Co.  T.  Raddlffe,  187  U.  8.  287,  11  Sap. 
Ct.  92,  34  L.  Ed.  070 ;  and  other  casea.  There 
was  a  substantial  conflict  in  the  evidence  as 
to  whether  Jsmes  was  a  citizen  of  Missouri 
or  not,  or  a  bona  flde  resident  therein  for 
one  year,  and  upon  that  ground  the  court 
held  the  decree  valid.  This  case  has  been 
followed  In  all  the  well-eonsldered  cases  in 
this  state  Involving  the  same  question  since 
the  rendition  of  that  opinion,  and  must  be 
considered  the  leading  case  in  this  state. 
But,  Independent  of  this  decision,  the  Code 
of  Civil  Procedure,  as  adopted  In  1872,  and 
now  In  force,  provides  as  follows: 

"Sec.  1915.  The  effect  of  the  judgment  of 
any  other  tribunal  of  a  foreign  country  hav- 
ing jurisdiction  to  pronounce  the  Judgment, 
Is  as  follows:  (1)  In  case  of  a  judgment 
against  a  specific  thing,  the  Judgment  Is  con- 
clusive upon  the  title  to  the  thing.  (2)  In 
case  of  a  judgment  against  a  person,  the 
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judgment  ta  presumptive  evidence  Df  a  right 
as  between  the  parties  and  their  successors  in 
Interesjt  by  a  anbseqnent  title,  and  can  only 
be  repelled  by  evldrace  of  a  want  of  Juris- 
diction, want  of  notioe  to  the  party,  collusion, 
fraud,  or  clear  mistake  of  law  or  fact" 

It  will  thus  be  seen  tiiat,  wbai  a  foreign 
Judgment  is  assalledl,  its  recitals  are  but 
presumptltms  wUch  may  be  overcome  by  ex- 
trinsic evidence  shoving  snch  recitals 
jurisdictlm  to  be  nntma  Bat,  as  if  this 
was  not  enough,  tbe  Code  farther  provides: 

"Sea  1916.  Any  Judldal  record  may  be  im- 
peached by  evidence  of  a  want  of  jurisdiction 
In  the  court  or  Judicial  officer,  of  collusion  be- 
tween the  parties,  or  of  fraud  tai  the  parly 
offering  the  record.  In  respect  to  the  i»roceed- 
Ings." 

The  further  citation  of  autbOTltleB  seeme 
useless. 
The  mrlt  Is  dismissed. 

I  concur:   CHIPMAN.  P.  J. 

Mclaughlin,  J.  I  concur  in  the  order 
dismissing  the  writ,  and  In  the  conclusions 
voiced  in  the  main  opinion  touching  Juris- 
diction and  the  right  of  this  court  to  inquire 
into  such  jurisdiction.  But  I  am  unwilling, 
by  silence,  to  lend  implied  consent  to  the  prop- 
osition that  the  Judgment  relied  upon  as  con- 
clusive of  petitioner's  right  to  the  custody  of 
this  child  could,  under  any  state  of  facts,  be 
enforced  in  this  state  through  the  medium  of 
a  writ  of  habeas  corpus.  This  Is  exactly 
what  petitioner  seeks  to  accomplish  by  this 
proceeding.  He  insists  that  this  court  has 
no  alternative,  but  must  execute  said  Judg- 
ment by  granting  his  petition,  because  the 
federal  Constitution  and  laws  require  that 
full  effect  must  be  given  to  Judgments  ren- 
dered in  a  sister  state.  Granting  bis  premise, 
the  conclusion  does  not  follow. 

Judgments  rendered  In  Kansas  have  no 
extraterritorial  efTect  as  judgments.  Cole  v. 
Cunningham,  133  U.  S.  107,  10  Sup.  Ot.  2C&. 
33  L.  Ed.  638;  Black  on  Judgments,  S  6S2. 
Judgments  rendered  there  will  not  be  en- 
forced here,  unless  a  judgment  thereon  Is  re- 
covered In  this  state.  Am.  &  Eng.  Ency.  Law, 
vol.  13,  p.  986 ;  Cooley,  Const  Llm.  p.  43.  note ; 
Freeman  on  Judgments,  fS  559,  564,  57o ; 
Brown  V.  Campbell,  100  Cal.  646,  35  Pac.  4.13, 
38  Am.  St  Rep.  314;  McElmoyle  v.  Cohen,  13 
Pet  (U.  S.)  312,  10  L.  Ed.  177 :  Wisconsin  v. 
Pelican  Ins.  Co.,  127  U.  S.  265,  8  Sup.  Ct 
1370,  82  L.  Ed.  239 ;  Huntington  v.  Attrlll,  146 
U.  S.  657,  13  Sup.  Ct  224,  36  L.  Ed.  1123  ; 
Code  Civ.  Proc.  S  1913.  Such  Judgments  will, 
as  a  general  rule,  be  accepted  as  concluBive 
proof  of  rights  finally  adjudicated  by  coarts 
of  a  sister  state  having  jurisdiction  of  the 
parties  and  subject-matter.  Huntington  v. 
Attrlll,  supra;  Hanley  v.  Douoghue,  116  U.  S. 
1,  6  Sup.  Ct  242,  29  L.  Ed.  535 ;  Freeman  on 
Judgments,  §  550 ;  Cooley,  Const  Llm.  p.  586  - 
Am.  &  Eng.  Ency.  Law,  vol.  13,  p.  983.  But, 
unfortunately   for  petitioner's  contention. 
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JodsmentB  rating  to  the  ciutodjr  <tf  ehlldrai 
fall  wltUn  an  ezceptlon  to  thla  general  rule. 
Such  jndsmenta  bare  never  been  accorded 
coocloalTe  force,  even  as  evidence,  in  another 
state.  No  person  has  an  abaolnte  right  to 
sodk  ciutodr,  tor  tiie  welfare  of  the  third 
partr — ^the  minor — Is  always  an  open  and 
iMranuHint  qcestimi,  and  cotirts  of  another 
state  may,  and  wllU  award  the  custody  of 
minora,  regardless  of  such  indgments.  Keat- 
sler  T.  Eentsler  (Wash.)  28  Pac.  S70,  28  Am. 
St.  Bep.  21 ;  In  re  King,  66  Kan.  688.  72  Pac; 
26S,  67  L.  R.  A.  788,  97  Am.  Sf  Bep.  S99; 
Woodworth  T.  Spring,  86  Mase.  321 ;  Kline  t. 
Kime.  S7  towa.  886, 10  N.  W.  825.  42  Am.  Bep. 
47 ;  Matter  of  Bice.  42  :Ulcfa.  630.  4  N.  W.  284 ; 
Uatter  of  Heather  Children,  50  Mich.  201. 
15  N.  W.  487;  In  re  Stockman.  71  Mich.  192. 
88  N.  W.  S76;  Kraft  t.  Wlckey.  23  Am.  Dec 
SeOi  Williams  t.  Storrs,  10  Am.  Dec  843; 
Black  on  Judgments,  S  861 ;  Bishop  on  M.  & 
D.  (Gth  Ed.)  TOl.  2.  p.  004 ;  Am.  ft  Eng.  Ency. 
Law,  ToL  13.  pp.  oiss,  068,  960 ;  Cooley.  Ckmst 
Um.  pp.  497.  684.  If  the  Jurisdiction  of  the 
court  and  absolute  verity  of  the  modified 
Judgment  before  us  be  granted.  It  could  hardly 
have  greater  legal  effect  or  confer  greator 
powers  than  an  order  conBtltotlng  the  peti- 
tioner guardian  of  the  person  of  this  mlnw. 
If  this  be  true,  thai  our  courts  are  not  bound 
to  recognize  either  his  authority  or  the  Judg- 
ment on  which  It  rests.  Code  Glv.  Proc.  1 
i913;  Hoyt  v.  Sprague,  103  U.  S.  631.  26  L.  Ed. 
585;  Morgan  v.  Potter,  157  U.  S.  187. 16  Sup. 
Ct.  600.  39  L.  Ed.  670;  Curtis  v.  Smith,  6 
Blatchf.  637.  Fed.  Gas.  No.  8,605;  Cooley, 
C<mst  Llm.  p.  44;  Am.  ft  Eng.  Ency.  Law. 
ToL  13,  p.  966,  and  notes ;  cases  cited  supra. 

But,  waiving  this  rule,  which  seems  con- 
closlve  of  the  question  before  us,  and  giving 
this  Judgment  all  the  ^fect  claimed  for  It, 
by  the  most  idtra  authority  supporting  It. 
as  evidence.  In  the  courts  of  anotiier  state, 
we  are  forced  to  the  conclusion  that,  even 
In  a  direct  proceeding  to  obtain  a  Judgment 
thoeon,  the  courts  of  this  state  would  be  at 
liberty  to  disregard  It.  It  cannot  be  claimed 
that  it  must  be  given  greater  effect  here  than 
In  Kansas.  It  could  be  modified  there  when- 
ever circumstances  rendwed  snch  change 
proper.  Dassler's  Gen.  St  Kan.  1901,  fi  613a 
It  Is  as  Inconclusive  here  as  there.  It  would 
be  open  to  inquiry  and  change  In  that  state, 
and  it  is  no  more  sacred  In  this.  In  re  King, 
66  Kan.  698-700,  72  Pac.  268,  67  L.  R.  A.  783. 
97  Am.  St.  Bep.  399.  In  short,  such  Judg- 
ments are  universally  held  subordinate  to 
the  welfare  of  the  child,  and  any  court  In 
this  state  might  act  as  parens  patrlffi  to 
this  child  and  award  its  custody  to  the  moth- 
er, or  other  proper  person,  notwithstanding 
this  Judgment  Black  on  Judgments.  9  801; 
Code  Civ.  Proc.  S  1913;  Cooley,  Const  Llm. 
pp.  584;  Avery  v.  Avery,  33  Kan. 

1.  5  Pac  418,  52  Am.  Rep.  523;  In  re  Bort  25 
Kan.  SOS^  87  Am.  Bep.  255;  In  re  King,  60 
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Kan.  698, 72  VtiC  2^,  67  L.  B.  A.  788, 97  Am. 
St  Bep.  399;  People  v.  Allen,  40  Hun  (N.  Y.) 
611;  Dubois  T.  Johnson,  96  Ind.  6;  De  Ia 
Montanya  v.  De  La  Hontanya.  112  Gal.  116, 
44  Paa  346,  82  Lw  R  A.  82,  53  Am.  St  Bep. 
165;  Id.,  112  Gal.  183,  44  Pac.  854.  ThU 
being  true  of  a  direct  proceeding.  It  seems 
to  me  that  habeas  corpus  is  not  adapted  to 
the  hearing  of  equitable  and  Interstate  ques- 
tions Involved,  and  that  it  cannot  be  extend- 
ed to  such  cases  without  lnconslstai<^  and 
Incongruity.  All  authorities  agree  that  ha- 
beas corpus  will  extend  only  to  the  point  of 
fre^ng  the  minor  from  unauthorized  re- 
straint But  it  Is  said  by  those  supporting 
its  use  in  cases  Involving  the  custody  of 
cUldrm  that,  the  office  of  the  writ  having 
been  accomplished,  the  court  will  go  beyond 
thlS;  and  exercise  Its  equitable  powers  to 
protect  and  conserve  the  welfare  of  the  mi- 
nor whose  custody  is  sought  This,  oonfess- 
edly.  Involves  a  supplemental  Inquby  and 
adjudication  equitable  in  Its  nature,  based  on 
considerations  entirely  foreign  to,  and  beyond 
the  scope  and  purpose  of,  this  writ  It  Is 
an  admlMlou  that  the  writ  Is  Inadequate  In 
such  cases;  and  even  the  authorities  sanc- 
tioning Ita  use  admit  such  inadequacy,  and 
confess  that  habeas  corpus  "gives  no  Juris- 
diction to  appoint  guardians  of  infanta." 
Church  on  Habeas  Corpus.  »  445,  446,  461. 
462;  Spelling  on  Extraordinary  Belief.  H 
1286-1242;  Hurd  on  Habeas  Corpus,  pp.  476- 
634.  It  seems  more  logical  to  adopt  the 
course  pursued  by  Southard,  J.,  In  State  v. 
Cheesman,  dted  by  the  last-named  author 
at  pages  564  to  666  of  his  Taluable  treatise. 
Bee,  also.  Church  on  Habeas  Corpus,  |  452. 

Habeas  corpus  has  its  legitimate  and  time- 
honored  scope,  and  so,  peculiar  Is  the  purpose, 
nature,  and  dignity  of  this  writ  that  It  can- 
not be  coupled  with  other  remedies  without 
creating  confusion.  Even  an  enlightened  and 
commendable  desire  to  abolish  useless  forms 
cannot  be  carried  to  the  extent  of  making 
evury  writ  an  agency  to  right  evwy  wrong 
and  vindicate  every  right  without  obliterat- 
ing distinctions  designed  to  prevent  confu- 
sion and  chaos.  This  is  Illustrated  In  the 
record  and  briefs  before  us.  The  petition 
and  return  both  show  that  a  similar  appli- 
cation was  heard  and  denied  by  the  superior 
court  of  Sacramento  county.  It  is  argued 
by  the  attorneys  for  Mrs.  Gulp  that  the  de- 
cision of  Judge  Shields  Is  final,  while  the  a& 
tomeys  for  the  petitioner  contend  that  it 
has  no  binding  force  whatever  In  thia  or 
any  other  court  The  authorities  generally 
seem  to  hold  that  such  decisions  are  res  ad- 
judicate. Freeman  on  Judgments,  §  324; 
Church  on  Habeas  Corpus.  $  887;  Spelling 
on  Extraordinary  Relief,  t  1152.  But  under 
our  practice  repeated  applications  for  a  writ 
of  habeas  corpus  may  be  made,  and  It  Is  at 
least  doubtful  whether  an  appeal  from  the 
decision  of  the  learned  Judge  of  the  superlOT 
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ODiirt  would  Ue.  This  U  hardlj  reconcilable 
with  Uie  theory  of  flnalitar,  and  polnta  a  rea- 
son why  this  proceeding  la  peculiarly  In- 
apprcvrtato  and  Inadequate  to  the  determi- 
nation of  Bach  qneattona  under  the  practice 
In  this  Btat&  If  thla  remedy  may  be  Invoked, 
then  the  supplemental  Inquiry  and  adjudi- 
cation Is  a  neceflaary  cwoUary  under  all  the 
anthoiltles  aanctfonlng  such  in-actlce;  If  Uw 
decision  rendered  on  this  supplemental  hear- 
ing be  not  flnalt  then  the  equitable  powers 
of  a  court  can  be  Invoked,  and  its  decision 
will  count  for  nothing,  even  In  the  eyes  of 
the  powin  who  sought  and  was  denied  Its 
aid.  Under  our  ^tem  the  petitioner  can- 
not be  prerented  from  making  repeated  ap- 
plIcatlonB.  S»  taaj,  perchance,  be  dlsaatifr 
fled  with  the  decision  of  this  court,  and,  If 
BO,  he  may  apply  to  another  department  of 
fb»  superior  court  of  Sacramento  county,  or 
to  the  Supreme  Court,  for  relief  denied  him 
her&  But;  If  this  be  the  rule,  how  fares  the 
otSnet  party  to  this  proceedlngT  Compelled 
to  submit  to  repeated  Inquiries  InvolTlng  her 
duracter  and  fitness  to  retain  the  custody 
ot  her  child,  the  first  adTerse  decision  will 
send  her  out  of  the  court  without  child, 
without  appeal,  and  Justly  without  confi- 
dence In  the  theory  tiut  all  stand  equal  be- 
fine  the  law.  This  Is  not  fair  or  just  It  can- 
not be  the  law.  It  might  be  said  tiiat  she,  In 
torn,  could  resort  to  r^»eated  apj^lcations 
of  the  same  nature;  but.  If  this  be  admitted, 
it  furnishes  an  unanswerable  argumoit 
against  such  a  practice  In  my  opinion  tiie 
petitioner  should  be  compelled  to  seek  relief 
through  ordinary  legal  channels,  because  the 
writ  of  habeas  corpus  is  inappropriate  and 
inadequate  to  the  proper  consideration  and 
flhal  adjustment  of  important  questions  and 
rights  here  Involved. 

I  am  also  unwilling  that  .the  decision  In 
whlidi  I  concur  shall,  under  any  circum- 
stances, be  considered  as  implied  authority 
sustaining  tin  doctrine  that  the  district 
court  of  Shawnee  county,  Kan.,  retains  Juris- 
diction of  this  child  during  her  minority,  re- 
gardless of  her  presoxe  wttbln  or  absence 
from  that  state.  There  can  be  no  question 
that  during  the  time  occupied  by  the  proceed- 
ings leading  to  the  modified  Judgment  this 
minor  and  her  mother  were  in  California. 
The  modified  Judgment  shows  on  Ite  face  that 
the  minor  was  not  within  the  Jurisdiction  of 
the  court  A  decree  of  this  kind  can  only  be 
made,  or  continue  operative,  while  tiie  child 
"remains  within  the  Jurtodlctlon.*'  Cooley, 
OwomL  lAm.  p.  SS4;  De  La  Hontenya  v.  De 
La  Montanya,  112 CaL  133,  44  Pac.  304;  Code 
Civ.  Proc.  1 1918.  The  mother,  after  her  di- 
vorce, certainly  had  a  right  to  fix  her  domi- 
cile wherever  she  pleased,  and  I  can  see  no 


good  reas<m.  In  law  or  kvte,  why  slie  ooold 
not  change  the  domicile  of  tlie  child  by  tak- 
ing her  with  her.  I  can  find  nothing  in  tiie 
Judgment,  12ie  laws  <a  Kansas,  or  tlte  general 
enrrent  of  authority  to  forbid  swdi  removal 
or  change.  Some  courts  have  held  that, 
where  the  other  parent  Is  permitted  to  see 
the  child,  the  court  may  fWbld  removal  f^om 
the  Jurisdiction,  and  one  decision  Is  to  the 
effect  that  torblddance  is  Implied  In  swdi  a 
case.  Campbell  v.  Campbell,  87  Wis.  206; 
Hewitt  V.  Long,  76  III.  399;  Miner  r.  Miner, 
11  III.  43.  This  rule  Is  founded  on  a  .sub- 
stantial reason,  and  I  entotaln  no  doubt  that 
under  such  dreumstances,  comity  alone  would 
prompt  the  courte  of  this  etete  to  aid  the 
courts  of  another  state  in  conswvlng  rU^te 
reserved  to  the  other  party  to  the  litigation. 
But  here  the  original  decree  absolutely  de- 
barred the  husband  and  all  his  i^ente  and  kin 
from  seeing,  or  in  any  way  Interfering  with 
flie  custody  of,  this  child,  and  I  have  found 
no  caae^  and  believe  none  can  be  found, 
which  hol^  that  undw  these  condltiottB. 
the  minor  may  not  be  takoi  flrom  the  Juris- 
diction. Griffin  V.  Grlffln  (Utah)  55  Pac.  88; 
Adams  V.  Adams,  OS  Ky.  1(19 ;  Woodworth  ▼. 
Spring,  88  Mass.  328-326;  In  re  D'Anna,  117 
N.  a  462,  28  S.  B.  481.  In  the  case  of  Stet- 
son V.  Stetson,  80  Me.  483,  IS  AtL  60^  this 
right  is  fficpreasly  recognised,  but  the  court 
also  laid  down  tiie  Inconsistent  and  unten- 
able proposition  that  notwithstanding  such 
right  the  Jurisdiction  continues.  There  Is 
nothing  in  Esteto  of  Hennhig,  128  Cal.  214,  60 
Pac.  762,  70  Am.  St  Rep.  43,  to  suppcnt  the 
onMslte  view.  That  decirion  resto  upon  the 
express  prohibition  found  tn  section  248  of 
the  Civil  Code,  and  on  the  presumption  that 
no  change  of  domicile  was  effected  by  the  pov 
mlsslve  removaL  Had  Mrs.  Culp  fled  from 
Kansas  for  the  apparent  purpose  of  evading 
a  law  or  Judgment  of  that  state,  a  very 
dlffermt  qnestitm  would  be  presented.  But  I 
know  of  no  rule  of  law  or  reason  which  pre- 
vents a  persmt  fn»n  doing  that  which  no 
law  or  court  has  fOrblddoi. 

It  may  be  said  that  this  prohibition  is  Im- 
plied from  the  power  to  modify  the  Judgment 
But  If  Implications  are  to  be  indulged.  It 
is  equally  as  reasonable  to  construe  section 
6188)  Dassler's  Gen.  St  tDOl,  as  pomltting 
such  modiflcatloD  at  aoy  time  wtille  the  minor 
remained  within  the  Jurisdiction.  We  have 
seen  that  most  of  our  courts,  including  those 
of  Kansas,  recognl»  the  rule  that  other  courts 
may  consult  the  welfare  of  the  child,  regard- 
less of  Judgmoits  rendered  in  anothor  Juris- 
diction. This  rule  is  irrecoocilably  in  conflict 
with  the  Idea  that  the  child  maj  not  be  re- 
moved from  the  state,  and  that  the  Juris- 
diction is  continuing  and  extratnritnlaL 
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IRBT  V.  TILSLEY  et  aL 
(Supreme  Court  of  Washington.  Dec.  28. 1905.) 
Fkavd  —  Reuanoe  on  Repbbsentations  — 

AIbUIS  or  E^OWLEDGS  OF  THB  PaBTIES. 
Br  means  of  fraadaleot  represeatationa  the 
officen  of  a  mining  compaoT  indaced  one  to  buy 
its  stock.  After  the  porchaae,  the  barer  ex- 
amined the  mine  for  tiie  purpose  of  informing 
himself  and  exercising  bis  own  judgment,  and 
tuboeqnently  bought  additional  stock  and  sold 
stock  on  commission,  exhibiting  samples  of  ore 
be  had  taken  from  the  mine.  Held,  that  the 
bnyer  ooald  not  rely  on  the  false  representa- 
tions and  maintain  an  action  therefor. 

Ajqwal  from  Sntperlor  Court,  Sp(Aane 
Oonnt^;  Geo.  W.  Belt,  Judge. 

Action  J.  A.  Irby  against  J.  H.  Tllsley 
and  others.  From  a  Judgment  for  defend- 
ants, plulntUC  ajtpeala.  Affirmed. 

Peftco<&.  Wells  ft  Lodden,  for  appellant 
Ricbard  M.  Bamhart  and  Barahart,  Lang- 
hon  &  Pngfa,  tor  respondents. 

CROW,  J.  This  action  was  Instltnted  hy 
appellant  J.  A.  Irby,  plaintiff  below,  against 
respondents  J.  H.  Tilsley,  William  Lambert, 
and  tbe  New  Jersey  Gk>ld  Mining  &.  Milling 
Company,  a  corporation,  defendants  below, 
to  recover  damages  for  false  and  fraudulent 
representations  made  by  respondents  on  cer- 
tain sales  of  stock  of  said  corporation.  On 
a  jury  trial,  the  court  at  tbe  close  of  appel- 
lant's evidence  sustained  a  challenge  thereto, 
and  directed  a  verdict  In  favor  of  respond- 
ents. From  a  Judgment  entered  on  said  di- 
rected verdict  this  appeal  has  been  taken. 

Appellant  produced  evidence  tending  to 
show  that  said  mining  company,  of  which 
lAmbert  was  president,  and  Tllsley,  secre- 
tary, owned  certain  claims,  near  Wardner. 
Idaho,  which  it  was  operating,  the  principal 
office  of  the  company,  and  the  residence  of 
all  the  parties  being  at  Spokane,  Wash.;  that 
a  2-8tamp  mill  had  been  erected,  certain 
water  power  secured,  and  much  work  done; 
that  on  or  about  January  6, 1903,  respondents 
Tllsley  and  Lambert  approached  appellant 
for  tbe  purpose  of  Inducing  him  to  Invest  in 
some  of  the  stock  of  said  company  held  by 
tbem;  tbat  they  presented  appellant  with  a 
printed  pamphlet  or  prospectus  which  repre- 
sented tbe  property  of  said  company  to  be  a 
mine,  and  not  a  prospect;  that  tbe  company 
bad  certain  water  rights  capable  of  producing 
260  horse  power,  and  being  used  to  run  a 
40-8tamp  mill  which  was  to  be  Installed 
in  the  near  future;  that  the  property  was  a 
free  milling  proposition  vrith  $2,000,000  worth 
of  ore  tn  sight  of  an  average  value  of  from 
98  to  $14  per  ton,  and  tbat  all  these  facts 
could  be  easily  verlSed  by  an  Inspection  of 
the  property;  that  said  respondents  them- 
selves made  the  same  repres^tatlons  orally, 
fnrtlier  asserting  the  outlook  to  be  even 
better  than  shown  by  the  prospectus.  Ap- 
pellant teMifled  that  relying  on  the  truth  of 
these  statements,  he.  on  January  9,  1903, 
traded  certain  real  estate  in  Spokane  to  re- 
S8P^ 


spondents  Lambert  and  Tllsley  for  9,000 
shares  of  their  stock  at  10  cents  per  share, 
and  also  purchased  1,000  shares  of  treasury 
stock  at  the  same  price.  He  now  claims  that 
all  the  statements  contained  in  tbe  prospectus 
and  made  by  respondents  were  false,  and 
were  at  the  time  known  by  them  to  be  false. 

After  carefully  examining  all  the  evidence 
we  conclnde  the  trial  court  committed  no 
error  In  directing  a  verdict  for  respondents. 
Without  stating  our  conclusions  as  to  wheth- 
er tbe  evidence  was  sufficient  to  show  tbe 
representations  to  have  been  false,  we  will 
proceed  upon  tbe  assumption  that  It  was 
sufficient  for  that  purpose.  Appellant  testi- 
fied that  within  a  week  or  two  after  be 
traded  for  said  10,000  shares  of  stock,  be 
made  a  trip  to  the  mine,  remained  there  sev- 
eral days,  examined  the  property,  saw  tbe 
mill,  tbe  water  power,  tbe  tunnels  and  shafts, 
met  and  talked  with  the  foreman  and  work- 
men, and  procured  samples  of  ore  which  be 
brought  with  blm  to  Spokane.  Shortly  after 
bis  return,  he  met  respondents,  and  instead 
of  expressing  any  dissatisfaction  with  his 
investment  or  tbe  property,  he  traded  with  re- 
spondents for  15,000  additional  shares  of 
their  stock  at  the  same  price  of  10  cents  per 
share,  and  thereafter  at  sundry  times  ac- 
quired Btlil  more  stock.  He  also  agreed  to 
and  did  sell  treasury  stock  for  the  company 
upon  commlBslon,  and,  In  doing  so,  told  pros- 
pective purchasers  be  bad  visited  the  mine 
showing  them  samples  of  quartz,  with  free 
gold  visible,  which  he  had  taken  out  On 
cross-examination  he  testified  in  part  as  fol- 
lows: "Q.  Didn't  you  show  Mr.  Castle 
Thompson  at  the  time  that  you  sold  him  a 
hundred  dollars*  worth  of  stock  at  cents 
a  share,  a  piece  of  quartz  with  free  gold  visi- 
ble to  the  naked  eye,  and  tell  him  that  you 
got  that  out  of  the  mine  yourself?  A.  I  did. 
Q.  Did  you  get  that  out  of  the  mine  yourself? 
A.  I  did."  He  further  testified  that  he  had 
sold  10,000  shares  of  treasury  stock  to  one 
Williams  for  12^  cents  per  share,  earning 
for  himself  a  commission  of  $200,  and  that 
he  bad  made  other  sales  of  treasury  stock, 
and  his  own  stock  at  a  profit  He  told  one 
Doust  that  when  he  examined  the  mine  he 
found  the  work  done  as  represented.  On 
April  5,  1904,  after  the  commencement  of  this 
action  and  before  trial  he  sold  30,000  shares 
of  his  stock  to  one  Sargensen  for  $1,500. 
There  Is  some  intimation  In  the  record  that 
Sargensen  made  this  purchase  for  rrapondent 
Tilsley,  but  this  does  not  clearly  appear,  al- 
though at  tbe  trial  Tllsley,  who  was  called 
as  a  witness  for  appellant  claimed  he  then 
owned  the  stock.  The  dealings  above  enu- 
merated are  only  a  part  of  those  made  by 
appellant  after  bis  return  from  the  mine, 
but  are  suBlclent  to  show  his  course  of  pro- 
cedure. During  all  this  time  the  mine  was 
operated  by  the  company.  In  the  summer  of 
1903  a  larger  stampmlll  was  Installed  and 
operated  until  tbe  following  December,  when, 
bavlng  proved  miprofltable,  it  was  shut  down. 
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Shortly  tbereafter,  appelant  brought  this 
action  to  recover  loBses  actually  BOBtained, 
and  also  damages  to  bis  business  standing 
and  r^tatltm  caused  1^  his  sdllng  treas- 
nry  stodc  to  his  friends.  Even  though  It 
be  conceded  that  all  the  r^iresentatlons  made 
respondents  prior  to  appellants  orUdnal 
porcbase  on  Janoary  9,  1908,  were  false,  yet 
appellant  is  not  entitled  to  recova.  On  bis 
visit  to  the  mine,  he  could  see  the  tAtnation 
for  himself.  his  subsequent  acts  he  ex- 
pressed entire  satisfaction  with  bis  Invest- 
ment He  did  not  need  to  say  be  was  satis- 
fled.  His  actions  spoke  louder  than  words, 
end  could  not  be  misunderstood.  If  within 
a  reasonable  time  after  his  return  from  the 
mine,  he  had  commenced  an  action  either  to 
rescind  or  to  recover  damages,  he  might  have 
had  some  standing  In  a  court  of  justice.  In- 
stead of  this  he  purchased  more  sto(^  and 
his  rights  should  now  be  ascertained  with 
rMemce  to  tbe  knowledge  he  possessed  and 
the  situation  as  it  existed  at  tbe  time  of  his 
second  purchase.  He  was  not  tbweafter  ea- 
titled  to  rdy  mi  r^vesentations  made  by  re- 
spondents. 

In  Zllke  V.  Woodl^,  86  Wash.  84,  78  Pac 
299,  It  appeared  that  appellant  Zilke  and  bis 
assignors  employed  respondent  Woodley  to 
locate  tb^  on  certain  timber  claims,  and 
made  certain  advance  payments  before  seeing 
the  land;  after  tbey  were  located  by  Wood- 
ley  and  had  seen  the  land,  tbey  deposited 
certain  drafts  In  a  Spokane  bank  for  collec- 
tion, tbe  proceeds  to  be  passed  to  the  credit 
of  Woodley.  When  tbe  bank  collected  the 
drafts  both  appellant  and  respondent  claimed 
tbe  money  which  the  bank  tbra  paid  Into 
court  under  the  provisions  of  section  4843  et 
seg..  BalUnger's  Ann.  Codes  &  St.  By  his 
pleadings  and  on  tbe  trial  Zllke  not  only 
claimed  tbe  proceeds  of  the  drafts,  but  also 
sought  to  recover  tbe  advances  made.  This 
court  speaking  through  Hadley,  J.,  aald: 
"It  Is  further  claimed  that  It  was  error  to 
confine  tbe  testimony  of  appellant  concern- 
ing false  representations  of  respondent  as 
to  tbe  timber  claims  to  the  period  after  the 
parties  returned  from  viewing  the  land.  We 
think  tbe  court  was  right  Any  representa- 
tions made  before  tbe  parties  viewed  the 
land  were  not  pertinent  for  tbe  reason  that 
after  viewing  the  land  for  themselves,  tbey 
no  longer  had  a  right  to  rely  upon  such  repre- 
soitotlons,  end  they  thereafter  proceeded  In 
tbe  light  of  their  own  knowledge  from  actual 
view  of  tbe  premises  and  surroundings.  This 
court  has  frequently  held  that  one  who  has 
the  means  of  knowledge  before  bim,  and  who 
refuses  or  neglects  to  avail  himself  thereof, 
Is  prevented  from  asserting  that  he  Is  de- 
frauded." We  think  this  doctrine  should  be 
applied  to  appellant,  Irby.  At  all  times  after 
his  return  from  the  mine,  be  dealt  at  arm's 
length,  no  fiduciary  or  confidential  relation 
existing  between  blm  and  respondents,  and 
he  cannot  now  claim  any  fraud  based  on  false 
representations  made  either  before  or  after 


be  vlsitod  ttie  mine.  Wasblngbm  CoitraL 
Imp.  Co.  T.  Newlands,  11  Wash.  212>  89  Pw^ 
366 ;  West  Seattle  Land  ft  Imp.  Co.  v.  Herrol, 
16  Wash.  666,  48  Pac.  841 ;  Griffith  r.  Strand,. 
19  Wash.  686,  64  Pac  618;  Walsh  v.  Busb- 
26  Wash.  676,  67  Pa&  216;  Samson  v. 
Beale,  27  Wash.  657^68  Pa&  180;  Sherman  v. 
Sweeny,  29  Wash.  821,  69  Pac  1117;  Hulet 
T.  Aebey  (Wash.)  80  Pac  1106. 

Appelant,  however,  testified  that  when  he 
visited  the  mine  he  conld  not  see  tbe  ore  on 
the  dump,  nor  judge  its  value  as  It  was  cov- 
ered vrith  a  deep  snow.  He  did  see  the^ 
walls  In  the  tunnels  and  shafts,  and  took 
samples  of  ore  tber^nmi.  He  also  claims  he- 
knew  nothing  abont  a  mine,  but  was  eom- 
pelled  to  rely  cm  reqXHidents'  statemsnts. 
But  he  did  undertake  an  examination  for  tb» 
purpose  of  iBtorndiv  himself  and  exerdsli^ 
bis  own  Judgment)  reqiondents  did  not  di- 
rect him,  nor  were  tbey  even  inesent  He 
afterwards  exhibited  to  prospective  stock 
buyers  samples  of  ore  which  he  personally 
took  from  the  mln&  He  was  thai  making  a 
commission  oa  sales  of  treasury  stot^  and 
also  a  pto&t  on  his  own  stock.  It  is  apparent 
from  the  record  that  appellant  was  satisfied 
until  the  mill  closed.  When  his  stoA  de- 
predated in  its  market  value,  then  It  was  he 
first  claimed  he  had  been  defrauded. 

We  find  no  errm:  In  tbe  record.  The  Ji^g- 
ment  Is  affirmed. 

MOUNT,  a  J.,  and  RUDEIN,  FDLLESU 
TON,  HADLET,  BOOT,  and  DUNBAB,  33^ 
concur. 


WHELAN  V.  WASHINGTON  LUMBER 
CO. 

(Supreme  Court  of  Washington.   Dec.  26, 1005.) 

1.  Masteb  and  -SESVAniy-InjuBJXS  to  Sxav- 

AHT— MaCHINBBT — SlATUTOBT  PeOVISIONS. 

The  failure  of  an  employer  to  comply  with 
Laws  1903,  p.  40,  c.  87,  S  1<  providing  that  any 
corporation  operating  a  factor;  or  mill  shall 
provide  proper  belt  shifters  or  other  mechanical 
contrivances  for  throwing  on  or  off  belts  on 
pulleys,  is  negligence  per  se^  and  the  employ^ 
cannot  waive  the  statoto  and  assume  tbe  rlak 
of  the  danger  consequent  on  such  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Gent  Big.  Master  and  Servant,  SS  646,  653.] 

2.  Dauages  —  ExCBSSivs  Daicagbb— PXBSOn- 
Ai.  Ihjubies. 

In  an  action  for  personal  Injuries,  where 
it  was  shown  that  plaintiff's  Injury  was  in  the 
ankle  joint,  that  he  was  long  in  the  hospital 
under  treatment,  that  pieces  of  bone  were  ex- 
tracted at  the  joint  and  a  discharging  sore  con- 
tinued np  to  the  time  of  the  trial,  that  a  de- 
pression exists  at  tbe  ankle  joint,  that  he 
canDOt  move  tbe  foot,  that  tbe  joint  is  stiff, 
and  that  permanent  anchylosis  bas  resulted,  an 
award  of  $6,000  damages  was  not  excessive. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15*. 
Cent.  Dig.  Damages,  Ifi  858,  377.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Tbad  Huston,  Judge. 

Action  by  Lawrence  Wbelan  against  the 
Washington   Lumber   Company.   From  a 
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Jndcment  In  favor  of  plaintiff,  defendant 
appe&ls.  Affirmed. 

Junea  M.  Asbton  and  W.  H.  Harden,  for 
anNOlant  Oovnor  Teati.  for  respondent 

HADLET,  J.  This  !■  an  action  to  re- 
GOTer  damages  for  personal  Injuries.  Plain- 
tiff was,  at  tbe  time  be  received  bis  injuries. 
In  tiie  empl<^  <»t  the  defendant,  ai^  bis 
duties  were  tbose  of  attending  to  a  cutoff  saw. 
Tbe  saw  was  operated  hj  means  of  a  belt 
extending  upward  from  a  pulley  attached  to 
tbe  saw;  the  belt  being  also  connected  with 
a  pulley  above.  The  latter  pulley  was  run 
by  means  of  another  to  which  was  attached 
a  power  belt  connecting  with  the  main  shaft 
which  was  propelled  by  steam  power  In  tbe 
mill.  The  belt  at  the  saw  had  become  an- 
laced  and  was  liable  to  be  caught  so  as  to 
cause  Injury  to  the  plaintiff.  Mo  belt  shifters 
were  provided,  and  this  belt  could  not  be 
repaired  without  stopping  tbe  entire  mill  or 
lemoving  the  power  belt  above.  Plaintiff 
notified  the  head  sawyer  of  the  situation, 
and  the  latter  caused  the  mill  to  be  stopped. 
About  this  time  the  foreman  appeared,  and 
tbe  plaintiff  testified  that  the  foreman  then 
ordered  bim  to  go  up  and  remove  the  power 
belt  The  foreman  says  he  told  bIm  to  re- 
move the  saw  belt  Tbe  plaintiff  Is  cor- 
roborated by  another  witness  who  says  he 
beard  the  order,  and  that  be  and  the  fore- 
man stood  together  and  watched  plaintiff 
while  the  latter  was  attempting  to  remove 
the  power  belt  Plaintiff  ascended  a  lad- 
der and  stood  upon  a  plank  above  for  the 
purpose  of  reaching  the  power  belt  He 
descended  to  get  a  stick  to  assist  in  tbe 
removal  and  then  returned  to  the  position 
above.  Meantime  the  mill  was  started  by 
direction  of  tbe  foreman,  and  plaintiff  says  It 
was  running  at  about  half  its  ordinary  speed. 
He  says  he  understood  that  It  was  thus 
started  and  run  at  the  reduced  rate  of  speed 
for  the  purpose  of  assisting  him  In  tbe  re- 
moval of  the  belt,  as  some  motion  was  neces- 
sary in  order  to  effect  the  removal.  While 
attempting  to  remove  it  by  the  aid  of  the 
stick,  be  was  caught  and  Injured.  He  al- 
leges tn  his  complaint  that  the  defendant  was 
negligent  In  not  providing  a  proper  belt 
shifter  or  other  mechanical  contrivance  for 
the  removal  of  the  belt  Tbe  answer  alleges 
that  tbe  plaintiff  assumed  the  risk  of  the 
danger,  and  that  bis  Injuries  were  due  to 
his  contributory  negligence.  A  trial  was  had 
before  a  Jtiry,  and  a  verdict  was  returned  for 
plaintiff.  F^m  a  Judgment  entered  upon 
that  verdict,  the  defendant  is  prosecuting 
this  appeal. 

A  large  part  of  appellant's  brief  Is  devoted 
to  a  dlscnsslon  of  its  contention  that  tbe 
court  erred  in  not  holding  as  a  matter  of 
law  that  respondent  assumed  the  risk  of  the 
danger.  Section  1,  of  chapter  37,  p.  40,  of 
tbe  Laws  of  1903,  provides  as  follows: 
"That  any  person,  corporation  or  association, 


operating  a  factory,  mill  or  workshop  where 
machinery  Is  used,  shall  provide  and  main- 
tain in  use  proper  belt  shifters  or  other  me- 
chanical contrivances  for  the  purpose  of 
throwing  on  or  off  belts  on  pnlleys.  •  •  *  " 
Bespondent  alleges  negligence  of  appellant  tn 
not  complying  with  tbe  requirements  of  the 
■tatnte.  Appellant  argues  that  inasmuch  as 
respondent  had  full  knowledge  of  the  situ- 
ation, he  waived  the  requirements  of  tbe 
statute  and  assumed  tbe  risk  of  the  dangv. 
Since  appellant's  brief  was  written,  the  case 
of  Hall  V.  West  &  Slade  Mill  Co.  CWash.) 
81  Pac.  915.  was  decided.  In  that  case  It 
was  held  thst  the  provisions  of  tbe  statute 
above  cited  cannot  be  waived  by  an  employ^. 
A  similar  holding  with  reference  to  another 
statute  of  like  effect  was  made  In  Oreen  v. 
Western  American  Co..  80  Wash.  87,  70  Pac. 
SIQ.  It  is  unnecesary  at  this  time  to  re- 
view the  arguments  of  those  cases,  for  the 
reason  that  we  regard  the  question  now 
raised  by  appellant  as  settled  against  Its 
contention.  Under  the  above  decisions.  It 
was  negligence  per  se  for  defendant  to  fail 
to  maintain  proper  belt  shifters,  and  re- 
spondent could  not  waive  the  statute  and  as- 
sume the  risk.of  the  danger  consequent  upon 
such  neglect 

It  Is  further  contended  that  notwithstand- 
ing the  statute.  If  a  belt  shifter  was  not 
necessary  or  practicable,  then  respondent 
assumed  the  risk,  and  that  it  should  have 
been  left  to  the  Jury  to  say  whether  it  was 
necessary  or  practicable  to  ivovlde  such  a  de- 
vice at  the  place  in  question.  The  Leglsls- 
ture  has  left  little  room  In  tbe  premises  for 
the  exercise  of  discretion  of  mill  operators, 
or  of  Judgment  on  the  part  of  Juries.  Tbe 
statute  was  manifestly  intended  for  tbe 
protection  of  life  and  to  prevent  the  man- 
gling of  human  bodies.  To  that  end  the  Legis- 
lature sought  to  make  the  protectlou  as 
complete  as  such  devices  can  make  It  It 
did  not  say  that  belt  shifters  shall  be  main- 
tained where  necessary,  and  leave  mill  oper- 
ators and  Juries  to  say  when  the  necessity 
exists.  The  term  "proper  belt  shifters,"  as 
used  in  the  statutory  connection,  does  not  mere- 
ly mean  belt  shifters  in  proper  or  necessary 
places,  but  rather  sufficient  "belt  shifters  or 
other  mechanical  contrivances"  to  effect  the 
"throwing  on  or  off  belts  on  pulleys."  There 
is  QO  classification  of  pulleys  or  places  as  to 
tbe  matter  of  necessity  or  practicability; 
and  it  was  the  manifest  theory  of  the  law- 
makers that  when  belts  have  been  placed 
upon  any  pulleys  for  the  purpose  of  operat- 
ing machinery,  the  necessity  for  removing 
and  replacing  them  will  at  some  time  arise; 
and  that  iu  order  to  guard  against  danger 
from  an  attempt  to  shift  them  while  in 
operation,  some  effective  contrivance  must 
be  maintained  for  that  purpose.  It  certainly 
must  be  conceded  that  the  contrivances  must 
be  maintained  at  all  places  where  belts  are 
shifted  while  In  operation,  in  order  to  ex- 
empt tbe  mill  owner  from  the  charge  of 
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neglisencew  Tbe  iblftlng  of  mme  belts  while 
the  machine]?  moves  may  seUom  occur,  but 
It  Is  npon  those  rare  occasions  that  the  pro* 
tection  Is  needed.  We  are  not  now  prepared 
to  aay  that  occasion  may  never  arise  when 
a  anestton  of  this  character  may  be  proper 
toK  a  Jory,  although  It  seems  to  us  that,  un- 
der this  statute,  such  occasions  most  be 
very  rare.  To  open  the  way  for  con- 
troversies as  to  whether  the  protection  desig- 
nated by  the  statute  is  or  is  not  necessazy  or 
practicable  In  given  placa  would  lead  to 
much  litigation  which  might  result  in  the 
nullification  of  the  very  purpose  of  the  stat- 
ute. Such  statutes  are  mandatory,  and  It  Is 
not  for  the  mill  owners  or  Juries  to  say 
whether  the  requirements  are  wise  or  neces- 
sary. Passing  opon  a  similar  principle,  the 
Supreme  Court  of  Mtmtana,  in  State  v. 
Anaconda  Copper  Mining  Ca,  SO  Pac.  864, 
said:  "Tlie  contention  that  the  court  ored 
In  exdudlng  evidence  offered  to  show  that 
the  devices  or  cages  required  by  the  amended 
law  would  be  dangotnis,  and  apt  to  result 
in  accidents,  must  fall  also.  The  text  of  the 
law  discloses  a  measure  designed  to  guard 
against  the  dangers  incident  to  lowering  and 
elevating  men  in  deep  mining  shafta. 
Whether  the  cased-in  cage  and  Its  appliances 
Is  the  best  or  wisest  method  was  a  question 
for  the  Leglriatnre  to  decide.**  But  what 
may  have  been  appellant's  absolute  right  in 
tills  regard,  In  the  case  before  us,  we  need  not 
detormlne^  since  we  think  the  question  was 
actually  submitted  to  and  passed  upon  by  the 
Jury  to  such  an  extent  that,  even  under  ap- 
pellant's contention,  Its  rights  In  the  prem- 
ises were  not  prejudiced.  There  was  before 
the  Jury  evidence  of  millwrights  that  belt 
shifting  devices  could  have  been  eflectlTely 
maintained  and  operated  at  the  place  In 
question,  and  tbere  was  also  the  evidence  of 
others  that  they  could  not  The  Issue  was 
therefore  squarely  made  In  the  evidence, 
although  It  was  not  raised  by  appellant's 
answer  to  the  complaint  and  was  not  within 
the  pleadings.  The  court  Instructed  the  Jury 
as  follows:  "While  the  law  commands  the 
performance  of  the  duty  I  have  named,  It 
does  not  require  or  compel  the  performance 
of  an  Impossible  or  Impracticable  and  useless 
thing.  If  you  find  from  a  fair  preponderance 
of  the  evidence  that  proper  belt  shifters  or 
other  mechanical  contrivances  could  have 
been  provided  and  maintained  without  a 
substantial  Interference  with  the  use  and 
operation  of  the  machinery,  and  that  no 
such  proper  belt  shifters  were  provided  and 
maintained,  and  that  the  failure  to  so  provide 
and  maintain  them  was  the  proximate  cause 
of  the  Injury  complained  of.  then  you  should 
find  for  the  plaintiff,  unless  you  should  fur- 
ther find  f'om  a  fair  preponderance  of  the 
evidence  that  plaintiff  In  any  wise  con- 


tributed to  his  own  InjuiT'  1^  careleesness, 

negligence,  or  recHclessness."  Under  the  evi- 
dence admitted,  and  under  the  above  in- 
struction, the  aK>eUant  undoubtedly  had  the 
benefit  of  a  finding  by  the  Jury  upon  the 
subject  The  jury  must  have  found  under 
the  evidence,  and  under  that  instruction, 
that  proper  belt  shifters  could  have  been 
practicably  provided  and  maintained.  We 
think  the  question  of  contributory  negligence 
was,  undv  tbe  drcumstances^  properly  sub- 
mitted to  the  Jury,  and  that  It  was  submit- 
ted under  proper  instructions. 

It  is  insisted  that  the  vwdlct  wu  excess- 
ive. It  was  in  the  sum  of  $6,000.  Re- 
spondent's injury  was  in  the  bones  of  the 
ankle  joint  He  was  long  In  the  hospital  un- 
der treatment  Pieces  of  bone  were  extract- 
ed at  the  Joint,  and  a  discharging  sore  con- 
tinued up  to  the  time  of  the  trial.  At  tbe 
ankle  Joint  where  the  bone  was  removed, 
a  hole  or  depression  exists,  about  1%  by  2 
indiea  In  dimension.  He  cannot  move  the 
foot  The  Joint  is  stlfT.  and  the  evidence 
shows  that  permanent  anchylosis  has  result- 
ed. Appellant  <dtes  Bailey  v.  Cascade  Tim- 
ber Co.,  S5  Wash.  299,  Tt  Pac.  877,  as  au- 
thority for  reducing  this  verdict  The  ver- 
dict in  that  case  was  also  for  86,000.  and 
was,  by  direction  of  this  court,  reduced  to 
$4,000.  The  Injury  there  consisted  of  a 
fracture  of  the  ulna  of  the  forearm,  and  a 
dislocation  of  the  head  of  tbe  radius.  The 
turning  motion  of  the  forearm  was  to  some 
extent  limited,  and  at  the  elbow  the  arm 
could  not  be  bent  to  the  full  extent  The 
evidence  showed  that  Bailey  was  still  able 
to  cut  wood,  and  that  his  earning  capacity 
was  not  greatly  lessened.  Moreover,  the 
trial  court  in  that  cose,  In  Its  order  denying  a 
motion  for  new  trial,  expressly  stated  that 
the  amount  of  tbe  verdict  should  not  have 
been  In  excess  of  $4,000,  but  declined  to  re- 
quire a  remittance  from  the  amount  In  the 
belief  that  It  lacked  the  power  to  do  so. 
This  court  held  that  it  had  such  power,  and 
directed  that  it  should  require  Bailey  to  re- 
mit $2,000  or  submit  to  a  new  tiial.  The 
record  discloses  no  such  finding  of  the  trial 
court  In  this  case.  The  denial  of  the  motion 
for  new  trial,  which  expressly  raised  the 
point  shows  that.  In  the  opinion  of  that  court 
who  saw  and  observed  respondent's  Injury, 
the  verdict  was  not  excessive.  We  do  not 
think  the  evidence  Is  such  that  we  would  be 
Justified  In  Interfering  with  the  trial  court'a 
ruling  In  that  regard. 

The  Judgment  is  affirmed. 

MOUNT,  O.  J.,  and  DUNBAR,  J.,  con- 
cur. FULLBRTON,  J.,  concurs  in  the  re- 
sult RUDKIN,  ROOT,  and  CROW.  JJ., 
concur,  in  view  of  the  decision  In  Hall  v. 
West  &  Slade  Mill  Co.,  81  Pae.  916. 
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DBUGALI8  v.  NORTHWESTERN  IMP. 
CO.  et  aL 

(Bnpreme  Court  of  WaahinstoL  Jan.  %  1906.) 
1.  Afpeax/— Review  or  Facib— Gonoi.UBiTE- 

KE88  or  V^DICT. 

Where  the  evidence  Is  In  direct  conflict 
Bpon  the  vital  {Ktints  of  th«  case,  the  finding  <d 
the  inry,  approved  by  the  trial  Judge,  la  con- 
chuive  of  the  facts  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
CenL  Dig.  Appeal  and  Error,  fS  3948-3950.] 

X  MaBTEB  and  SeBVANT— INJUBIES  TO  SEBV- 

AHT— Actions— I  RSTBUcnoNB. 

In. an  action  for  injuries  to  a  servant,  a 
charge  ttutt,  If  the  injury  complained  of  was 
caused  by  the  negligence  of  defendants  and 
without  any  greater  want  of  care  and  skill  on 
the  part  of  plaintiff  than  was  reasonably  to  be 
expected  from  a  person  of  ordinary  care  in  the 
utuatjon  In  whtdi  he  was  placed,  plaintiff  was 
entitled  to  recover,  was  not  subject  to  the  ob- 
jection of  authorizinf  a  recovery  by  plaintiff, 
although  be  hlinsdt  was  guilty  of  some  negli- 
gence. 

An>eal  from  Superior  Gonrt,  Pierce  Ckmn- 
ty;  A.  E.  Rice,  Judge. 

Action  by  A.  J.  Dragalla  against  the  Nortli- 
western  Improvement  Company  and  another. 
From  a  Judgment  tor  plalntlft,  defendants  ap- 
peaL  Affirmed. 

B.  S.  Gioeacap  and  A.  O.  Avery,  for  ap- 
pellants. Oomor  Teats,  Frank  B.  Sayre. 
and  Otis  W.  Brinker,  for  respondent 

MOUNT,  C.  J.  Action  for  personal  In- 
juries. Plaintiff  recovered  a  judgment  for 
$1,000  In  tbe  court  below.  Defendants  ap- 
peaL 

Plaintiff  was  employed  as  an  experienced 
miner  to  mine  coal  in  defendants'  coal  mine 
near  Roslyn,  Wash.  The  vein  of  coal  where 
plaintiff  was  employed  was  about  4  feet, 
10  inches,  in  thickness.  Next  above  this 
vdn  of  coal  was  a  sandstpne  formation, 
about  12  inches  thick,  lying  flat  upon  the  vein 
of  coal.  A  seam  separated  this  sandstone 
from  tbe  coal  on  the  lower  side,  and  a  seam 
likewise  s^mrated  the  sandstone  from  the 
bard  country  rock  on  the  apper  side.  Above 
this  sandstone  formation  was  a  continuous 
hard,  solid  rock.  Tbe  method  piursued  In 
mining  was  to  break  down  tbe  coal  In  the 
face  of  the  working  by  means  of  blasts. 
M'bea  tbe  coal  was  broken  down,  tbe  sand- 
stone cap  rock  remained  In  its  place.  The 
miner  then  examined  the  sandstone  cap  rock 
above  by  'means  of  a  bar  or  pick,  to  see  that 
it  was  safe.  An  experienced  miner  could 
tell  by  tappli^  the  cap  rock  whether  it  was 
safe  or  not  If  It  was  not  safe,  he  put  props 
under  it,  and  then  shoveled  back  tbe  coal 
which  was  broken  down  by  tbe  blast  If  it 
was  safe,  be  did  not  use  tbe  props.  General- 
ly, however,  the  props  were  nsed,  and  after 
tbe  coal  was  shoveled  back  toward  or  into 
a  car  which  was  furnished  for  tbe  purpose 
of  being  loaded  with  coal,  tbe  props  were  re- 
moved, and  tbe  miner  proceeded  to  break 
down  the  cap  rock,  which  was  thereupon 
piled  np  at  one  side  of  the  **nK»a"  where  hs 


worked.  This  cap  rock  was  usually  broken 
down  by  driving  an  iron  wedge  Into  the  seam 
between  it  and  the  solid  rock  above.  Some- 
times It  could  be  pried  down  with  a  bar  with- 
out the  use  of  the  wedge.  When  it  could  not 
be  broken  down  In  either  of  these  ways.  It 
was  brok^  down  by  a  blast  of  black  powder. 
It  was  always  necessary,  and  was  a  part 
of  the  miner's  duty,  to  take  down  and  care- 
fully pile  away  this  cap  rock,  which  was  done 
immediately  after  the  coal  was  shoveled 
from  under  It  The  props  which  were  used 
to  hold  up  the  projecting  cap  rock,  while  tbe 
loose  coal  broken  down  from  the  face  of  the 
vein  was  being  removed,  were  furnished  to 
the  miners  by  car  drivers  upon  request  of  the 
miners.  On  the  17tb  day  of  June,  1903, 
while  tbe  plaintiff  was  at  work  in  tbe  mine, 
a  piece  of  cap  rock  fell  upon,  or  rolled 
against,  his  right  I^,  and  broke  It  There- 
after he  brought  this  action,  allying  negli- 
gence of  the  defendants  In  two  particulars: 
First,  In  providing  for  the  excavation  of  a 
room  of  unsafe  size;  and,  second,  in  failing 
to  provide  timbers  to  enable  plaintiff  to  safe- 
ly prop  bis  working  place,  as  required  by 
statue.  The  answer  denied  the  allegations 
of  negligence,  and  pleaded  afflrmatlvely  con- 
tributory negligence  and  assumed  risk.  The 
first  charge  of  negligence  was  abandoned  at 
the  trial.  The  evidence  as  to  bow  the  ac- 
cident happened  and  as  to  whether  or  not 
there  were  props  furnished  to  the  plaintiff, 
and  whether  or  not  plaintiff  requested  props 
from  the  drivers,  or  defendant  Forsythe,  la 
In  Irreconcilable  conflict  Tbe  plaintiff's  evi- 
dence was  to  the  effect  that  he  was  In- 
jured while  shoveling  coal,  that  no  pro^s 
were  furnished  him,  and  that  he  had  de- 
manded props  from  both  tbe  driver  and  de- 
fendant Forsythe  whose  duty  It  was  to  fur- 
nish the  props  to  the  drivers  to  be  delivered 
to  tbe  miners.  Tbe  defendants'  evidence  was 
to  tbe  effect  that,  at  the  time  of  the  Injury, 
plaintiff  told  a  number  of  witnesses  that  he 
was  Injured  while  wedging  down  tbe  cap 
rock.  These  witnesses  also  testified  that  tbe 
coal  was  all  cleaned  out  from  under  the  cap 
rock,  and  that  the  wedge  mark  was  plainly 
visible  where  tbe  cap  rock  had  been  br(^en 
down.  Defendants'  evidence  also  tended  to 
show  that  there  were  an  abundance  of  props 
at  hand  for  plalntUTs  use,  and  that  he 
had  made  no  demand  for  props.  Tbe  jury 
returned  a  verdict  in  favor  of  the  plaintiff. 

Appellants  contend  that  tbe  court  erred 
In  refusing  to  direct  a  verdict  In  favor  of 
each  of  the  appellants.  As  stated  above,  the 
evidence  was  In  direct  conflict  upon  each  of 
the  vital  points  In  tbe  case.  It  was  there- 
fore, under  repeated  rulings  of  this  court,  for 
tbe  jury  to  determine  tbe  facts.  The  jury 
did  so,  and  found  In  favor  of  plaintiff.  The 
judge  who  saw  and  beard  the  witnesses  re- 
fused'to  grant  a  new  trial.  The  facts  must 
therefore  stand  as  found  by  tbe  jury  In  favor 
of  the  plaintiff.  A  large  part  of  appellants' 
I  brief  is  devoted  to  the  questlm  of  assumption 
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of  riak,  and  we  are  nrged  to  eremile  tbe 
case  of  Oreen  t.  Western  Amaican  Com- 
paii7i  SO  Wash.  AT,  70  Pne.  810.  Tbe  appel- 
lanta'  Inrlef  In  this  case  was  filed  before  tbe 
dedslon  in  Hall  West  &  Blade  Mill  Co. 
fWash.)  81  Pac.  916,  and  was  considered 
bgr  OS  In  that  case,  becavse  of  tbe  able  ar- 
gnment  It  contained  vqjwn  tbe  qoeatlon  then 
■t  iBBoeL  Bet  we  then  concluded  not  to 
diange  the  mle  laid  down  In  Oreoi  t.  West- 
ern American  Company,  and  since  that  time 
we  bare  recently  decided  two  ottaer  cases 
following  the  role  <^  Green  t.  Western 
American  Company  and  of  Hall  t.  West  & 
Blade  Mill  Company,  siQira.  Those  cases 
are  Wbelan  t.  Washington  Lumber  Company 
<declded  December  26,  190S)  83  Pac.  88,  and 
Horeland  t.  GHitpbnllding  Company  (decided 
Deconber  26,  ISOS)  82  Pac.  1060.  Tbe  rule 
has  tboefOre  become  tbe  settled  mle  of  de- 
cision npon  the  question  of  assumption  of 
risk  in  this  class  of  cases. 

Appellants  assign  aereral  errors  upon  tbe  In- 
structions, besides  those  relating  to  tbe  as- 
smnption  of  risk.  These  assignments  are 
technical  In  their  nature  and  we  tiilnk  are 
without  snffldent  substance  to  constitute  re- 
TOslble  error.  Borne  of  the  criticisms  upon 
tbe  language  used  1^  the  court  are  probably 
Justified;  but,  taken  as  a  whole,  tbe  Jury 
could  not  have  been  misled  by  the  instruc- 
tions. For  example,  the  following  Instruc- 
tion was  given:  **Tou  are  instructed  that. 
In  determining  the  question  of  negligence  In 
this  caBe,  you  should  take  Into  consideration 
the  conduct  and  situation  of  both  parties  at 
the  time  of  tlw  alleged  Injury  as  disclosed  by 
tbe  evidence,  and.  If  yon  believe  from  the  evi- 
dence that  the  Injury  complained  of  was 
caused  by  the  negligence  of  defendants  as 
charged  in  the  complaint,  and  without  any 
greata  want  of  care,  prudence,  and  skill  on 
the  part  of  the  plaintiff  than  was  reasonably 
to  be  expected  from  a  person  of  ordinary 
care,  pmdence,  and  skill  la  tiie  situation  In 
which  he  found  himself  placed,  then  the 
plaintiff  will  be  entitled  to  recover."  It  Is 
claimed  that  this  Instruction  means  that  the 
plaintiff  may  have  been  guilty  of  wme  negli- 
gence and  yet  recover.  We  think  tbe  In- 
struction is  not  susc^tlble  of  that  construc- 
tion. Tbe  court  evidently  meant  to  tell  the 
Jury  that,  If  they  believed  the  plaintiff  was 
using  ordinary  care,  inndence,  etc.,  or.  In  oth- 
er words,  that  the  plaintiff  himself  was  not 
negligent,  then  he  could  recover.  Tbe  words 
used  to  express  that  idea  did  not  do  so  as 
clearly  as  they  ml^t  have  done,  but  tbe 
meaning  is  manifest,  and  we  think  did  not 
constitute  reversible  error.  Wltitont  con- 
sidering each  one  of  tbe  Instructions  sepa- 
rately, we  think  it  is  suflSclent  to  say  that, 
taken  together  as  a  whole,  they  fairly  gave 
tbe  law  of  the  case  to  the  Jury,  and  that 
there  Is  no  reverdble  ema  therein. 

After  a  careful  reading  of  tbe  evidence, 
we  are  not  Impressed  witb  tiie  merits  of 
plaintiff's  case,  but,  alnoe  the  Jury  found  tiie 


material  facta  In  favor  of  tbe  plaintiff,  after 
seeing  and  bearing  the  witnesses,  whose  tes- 
timony was  omfllcUng,  and  since  tbe  trial 
Judge  refused  to  grant  a  new  trial,  and  also 
since  we  find  no  reversible  errw  of  law  In 
the  record,  tbe  Judgment  must  be  affirmed. 

DUNBAB.  HADLSIT,  and  FULLERTON, 
3J^  concur.  RUDEIN,  ROOT,  and  CROW, 
JJ..  concur,  on  tiie  autborlty  of  Hall  v.  West 
ft  Blade  Mill  Co..  81  Pac  816. 


HANSEN  V.  SEATTLE  LUMBER  CO. 
(Supreme  Court  of  Washington.  Jan.  6,  1906.> 

1.  Mastib  ano  Skbvant— Irjdbies  to  Sebv- 

ANT  —  GONTBIBUTOBT  NsaLXaSffCI  —  QUES- 
TION FOB  JUBT. 

In  an  action  for  Injuries  to  an  en^loyA, 
evidence  considered,  and  neM,  that  the  question 
of  plaintiff's  contributor;  negligence  was  for 
the  jury. 

[Ed.  Note.~ror  casee  In  point,  Me  vol.  84» 
Cent.  Dig.  Master  and  Servant,  H  1089-1082.] 

2.  Same— iNSTBUcrrioNB. 

In  an  action  for  injuries  to  an  employe, 
refusal  of  an  instruction  that  ever;  person  of 
mature  years  and  ordinary  intelligence  is  char- 
ged with  knowledge  of  the  danger  that  c<%wheela 
in  operation  will  crush  parts  ct  tbe  human  body 
coming  in  contact  wIUi  them  Is  not  error,  where 
the  court  charges  that  It  was  the  duty  of  one 
working  around  dangerous  machinery  to  use 
bis  senses  and  faculties  to  avoid  Injury  to  him- 
self, and  a  failure  to  do  so  would  amount  to 
such  negligence  as  to  relieve  the  defendant  from 
liability,  and  that  the  employ^  is  chargeable 
with  knowledge  that  cogwheels  in  operation 
would  crush  his  hand  if  it  came  in  contact 
with  the  cogs,  provided  that.  If  ordinarily  care* 
ful,  he  ought  to  have  been  aware  of  thdr  ex- 
istence. 

3.  E^'IDBN0X  —  Otbbb  Iitjubies  tbou  Saue 
Cause. 

In  an  action  for  ioduiias  to  an  employA 
fnmi  the  cnishmg  of  his  band  between  un- 

Eaarded  cogwheels,  evidence  that  other  accidents 
ad  happened  In  the  same  mill  on  the  same 
cogwheels,  which  accidents  bad  been  complained 
of,  was  admissibie  to  show  tbeir  dangerous  ccm- 
dition  and  that  the  employer  knew  of  1^  esp^ 
clally  In  view  of  the  all^tiou  of  these  facts  in 
the  complaint  and  their  doilal  by  the  answer. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  M  406,  411 ;  vol.  34,  Gent. 
Dig.  Master  and  Servant,  M  918,  923.] 

4.  Appeal— Haemlxss  Bbbob— InaiBUonoNS. 

An  instruction  that  It  was  the  du^  of  an 
employer  to  provide  such  appliances  as  «-ouid 
avoid  injuries  to  Its  onploy^s,  so  far  as  this 
coutd  possibly  be  don^  was  not  prejudicial  to 
the  employer,  where  It  was  conceded  that  no 
guards  had  been  placed  on  the  cogwheds  on 
which  tbe  employi  was  injured,  while  Iaws 
1903,  p.  40,  c  37,  S  It  required  employers  to 
maintain  proper  safeguards  for  all  cogs  and 
pr^ibits  the  use  of  such  machines  not  properly 
guarded. 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman,  Judge. 

Action  by  Hans  Hansen  against  the  Seattle 
Lumber  Company.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.  Affirmed. 

Q.  H.  Emory,  for  appellant.  Martin  3. 
Lund  and  Walter  8.  Fulton,  for  reqxHident. 

Digitized  by  GooqIc 


"Wash.) 


HANSEN  T.  SEATTLE  LUMBER  CO. 


t03 


MOUNT,  a  J.  On  Jal7  8.  1901,  while  re- 
iqKHident  was  working  la  a  common  laborer 
In  appellant's  sawmill,  he  canght  taU  left 
liand  in  some  unprotected  cogwheels,  and  lost 
the  second  and  third  fingers  thereof.  His 
band  was  otherwise  crushed  and  Injured. 
He  broD^t  this  action  for  damages,  ailing 
negligence  of  anrallant  In  falling  to  guard 
and  itrotect  the  cogwheels.  Appellant  In  Its 
answer  denied  the  allegations  of  negligence, 
and  pleaded  afflrmatlvelr  contributory  negli- 
gence and  assumption  of  risk  on  the  part  of 
the  reQKHidait  The  cause  was  tried  to  the 
court  and  a  Jury,  which  returned  a  Terdlct 
in  fiiTor  of  respondent  for  92.500.  From  a 
Judgment  rendered  on  the  verdict,  defendant 
appeals. 

Appellant  argues,  first,  that  the  evidence 
shows  tbat  the  respondent  was  guilty  of  coo- 
trlbntny  negligence  as  a  matt^  of  law. 
Upcm  this  vOnt  the  erldenoe  lOiows  that  re- 
QKmdoit  was  «npl<^red  in  the  mill  as  sectmd 
man  behind  a  gang  edger  to  bear  away  lum- 
ber ;  that  he  had  wohced  at  Ihls  employment 
for  about  three  days.  Under  the  rnlea  and 
customs  of  the  mill,  when  the  first  man  be- 
hind the  edger  was  away,  it  became  the  duty 
of  the  sectmd  man  to  more  up  to  the  place  of 
the  first  man ;  and.  when  the  man  whose  duty 
tt  was  to  opoate  the  live  rolls  by  means  of 
terns  was  away,  tt  was  the  duly  of  the  first 
man  bdilnd  the  edger  to  take  bis  place.  At 
the  time  of  the  Injury  req>ondent  had  beoi 
woriclng  fbr  about  two  hours  as  first  man  be- 
hind tile  edger.  The  man  controlling  the  live 
rolls  left  his  station  for  a  ahcfft  time  and  re> 
Qoested  respondoit  to  take  bis  place.  Re- 
QNMident  expressed  some  doubt  as  to  his 
ability  to  (fwrate  the  rolls,  but  assumed  the 
place.  Soon  after  he  bad  dtme  this,  be  saw 
snne  tbabers  craning  along  the  rolls.  One 
of  the  stida,  four  by  six  Indies  In  size  and 
ten  fbet  In  length,  was  about  to  fall  from  the 
rolls.  Bespondent  thereupon  stepped  over  to 
flie  Btl(k  and  attempted  to  replace  It  on  the 
rolls.  The  stlc^  happened  to  lie  over  a  pair 
of  revolving  ci^tieels,  which  respondent  did 
not  see.  When  he  took  liold  of  the  stldi, 
his  band  was  caught  In  the  cogwheels  and 
cradled.  Tben  was  some  evidence  to  the 
effect  that  when  resptmdent  expressed  doubt 
as  to  his  ability  to  operate  the  levers  which 
cootroUed  tba  rolls,  they  were  stopped,  and 
ttiat  reoipondait  thereupon  started  them  again. 
This*  however,  was  disputed  by  respondent 
The  evidence  shows  that  it  was  the  duty  of 
the  resptmdoit  to  perform  the  act  he  was 
perft»mlng  when  be  was  Injured.  Usually 
the  question  of  contributory  negligence  Is  a 
question  tor  ttie  Jury,  and  it  Is  only  in  rare 
cases,  and  where  there  Is  no  qnestion  of  fact, 
or  the  evldmoe  Is  undisputed,  that  the  ques- 
tion becomes  one  ot  law  for  tlie  court  Mc- 
Quillan T.  SeatUe.  10  Wash.  464,  S8  Pae. 
1119,  45  Am.  St  Rep.  799;  Cbrlstlanson  v. 
Bridge  Company,  27  Wash.  S82,  68  Pac.  191 ; 
Jordan  v.  Seattle,  26  Wash.  61.  66  Pac.  114. 
Under  the  &cti-  as  testified  to  by  tlie  re- 


spcoident,  and  as  above  stated,  we  are  clear- 
ly of  the  opinion  that  this  question  was  one 
for  the  Jury^ 

Appellant  next  complains  that  the  court 
refused  to  Instruct  the  Jury,  In  subBtance, 
that  every  person  of  mature  years  and  ordin- 
ary Intelligence  Is  charged  law  with 
knowledge  of  the  danger  that  cogwheels  in 
(Operation  will  crush  parts  of  the  human  body 
coming  in  contact  with  them,  and  instead 
thereof  instructed  the  Jury  as  follows:  "You 
are  instructed  that  m^  knowledge  on  the 
part  of  the  plaintiff  that  tbe^cogwheels  were 
uncovered  is  not,  as  a  matter  of  law,  suffl- 
dent  to  have  charged  the  plaintiff  with  an 
assumption  of  the  risk,  but  such  knowl- 
edge must  have  conveyed  to  the  plaintiff  the 
danger  that  was  likely  to  result  to  blm  from 
the  uncovered  ewiditlon  of  the  cogwheels. 
Upon  an  examination  of  the  Instructions,  we 
find  that  the  court  fully  Instmcted  the  Jury 
as  to  the  du<7  of  .the  plaints  In  working 
around  dangerous  machinery.  For  example^ 
the  court  charged  the  Jury  as  follows:  "I 
charge  you  that  It  Is  the  duty  of  one  mak- 
ing around  dangwoos  madilnery  to  use  his 
soises  and  faculties  to  a.  reasonable  degree, 
with  a  view  to  avoiding  injury  to  himself, 
and  that  failure  to  use  bis  senses  and  focul- 
tles  to  any  degree  at  all  while  working  In 
the  vldnity  of  an  opan,  visible,  and  exposed 
cogwheel  would,  as  a  matt»  of  law,  amount 
to  KOdh  nei^lgence  <m  his  part  as  to  relieve 
the  defoidant  fmn  liability,  provided  such 
carelessness  on  the  plalntUTs  part  directly 
caused  or  helped  to  cause  bis  injury.  If  you 
believe  that  the  cogwheel  was  open,  unguard- 
ed, and  plainly  visible,  at  or  before  the  time 
of  plaintiff's  Injury,  and  that  the  plalntlfl 
In  the  ordinary  careful  use  of  his  powers  of 
observation  saw  or  oui^  to  have  seen  It  and 
yet  approached  It  and  placed  his  hand  on  a 
board  so  close  to  the  cogwheel  tliat  his  hand 
was  drawn  into  it  without  looking  or  watch- 
ing or  thinking  of  the  dangor  of  cnning  in 
ctmtact  with  It  and  his  failure  to  lo<*. 
watch  for,  or  ttilnk  about  the  danger  was 
the  partial  or  total  cause  of  his  Injury,  then 
I  charge  you  that  be  would  be  guilty  of  ctm- 
trtbntory  negUgrace  and  could  not  recover  a 
verdict  In  this  action.'*  And  several  other  In- 
structions were  given  to  the  same  effect  The 
court  then  gave  the  following:  "The  plain- 
tiff in  this  case  Is  chargeable  with  the  knowl- 
edge that  a  cogwheel  in  (^ration  would 
crush  hiB  hand  If  it  came  In  contact  with  the 
cog,  provided  yon  find  that  he  was  aware^  If 
ordinarily  careful,  or,  if  ordinarily  car^l, 
ought  to  have  been  aware,  of  tbelr  existence." 
These  lnstructl<Hi8  are  as  favorable  to  the 
appellant  as  could  Iiave  been  given  undor 
the  rule  In  HaU  v.  West  ft  Slade  Mill  Co. 
(Wash.)  81  Pac  915. 

Appellant  next  contends  that  the  conrt 
erred  In  receiving  evidence  of  two  witnesses, 
who  testified  that  other  accidents  had  hap- 
pened in  the  same  mlU  upon  these  same  cog- 
wheels, and  others  similarly  altuated,  prior 
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to  the  time  of  the  Injury  complained  of  In 
tbla  case.  This  evidence  was  Introduced  and 
admitted  for  the  avowed  purpose  of  showing 
the  defective  and  dangerous  condition  of  the 
cogwheels,  and  that  appellant  knew  thereof. 
We  think  It  was  admissible  for  that  purpose; 
especiall;,  In  view  of  the  fact  that  the  com- 
plaint alleged  that,  prior  to  the  time  of  the 
accident,  the  cogwheels  were  left  open,  ex- 
posed, and  unprotected,  and  that  appellant 
knew  of  the  dangerous  condition  of  said  cogs, 
which  all^ations  were  denied  by  the  answer. 
Smith  V.  Seattle,  33  Wash.  481,  484,  74  Pac. 
674;  Stock  v.  Le  Boutlller  (City  Ct  N.  T.) 
41  N.  Y.  S-upp.  649;  Morse  v.  Railway  Com- 
pany (Minn.)  Id  N.  W.  358.  Appellant  relies 
upon  the  cases  of  Chrlstensen  v.  Trunk  Line, 
e  Wash.  7S,  32  Pac.  1018,  and  Atherton  v. 
Taooma  Railway  Co.,  30  Wash.  395,  71  Pac. 
39,  where  evidence  to  the  effect  that  motor- 
men  had  run  cars  at  a  high  rate  of  speed  on 
other  occasions  was  held  Inadmissible,  be- 
cause this  issue  was  a  collateral  and  imma- 
terial iBSU&  In  the  case  before  ua  the  con- 
dition of  the  cogwheels  did  not  depend  u[>on 
the  will  of  the  respondent,  or  the  men  who 
had  charge  of  the  operation  of  the  machine. 
The  condition  was  of  a  fixed  and  permanent 
character,  made  so  by  the  will  of  the  appel- 
lant The  fact  that  these  same  cogwheels, 
and  otbera  near  by  in  the  same  condition, 
bad  Injured  other  employes  was  notice  of  the 
dangerous  condltloQ  of  tibe  wheels.  This  ap- 
pears to  dlstlngalsb  this  case  from  the  ones 
cited  by  appellant,  where  the  condition  was 
not  a  fixed  condldOD,  but  depended  entirely 
upon  some  act  of  the  operator  which  may  not 
have  been  known  to  the  railway  company. 

Appelant  next  contends  that  the  court 
erred  in  giving  the  following  instruction: 
*'Ton  are  instructed  that  It  Is  the  duty 
of  the  defendant  to  use  all  reasonable 
care  and  forethought  to  provide  appliances 
necessary  to  the  safety  of  the  plaintiff,  ana 
such  appliances  as  would  avoid  injury  to  Its 
employes,  so  far  as  this  could  poaslbly  be 
done,  and  while  It  Is  true  that  the  plaintiff 
was  required  to  use  his  faculties  for  his 
own  preservation,  yet  he  was  not  requlreu 
to  make  a  minute  examination  to  discover 
whethw  the  defmdant  bad  discharged  his 
duty  towards  him  as  hereinbefore  stated." 
It  is  insisted  by  appellant  that  the  words 
"BO  far  as  this  could  possibly  be  done,"  as 
used  in  this  Instruction,  make  tbe  appellant 
an  insurer  of  the  life  and  limbs  of  Its  em- 
ployes. The  statute  In  force  at  the  time  of 
tbe  injury  to  respondent  required  tbe  appel- 
lant to  maintain  in  nse  proper  safeguards 
for  all  cogs,  and  prohibited  the  use  of  such 
machines  not  properly  guarded.  Laws  1903, 
p.  40,  c.  37,  §  1.  We  have  recently  passed 
upon  the  effect  of  this  statute  In  Whelan  v. 
Wnshlngton  Lcmber  Co.,  83  Pac.  98,  and 
Hoveland  v.  Shipping  Company,  82  Pac.  1090, 
where  we  held  that  it  was  the  positive  duty 
of  mill  companies,  or  operators  of  such  ma- 


chines, to  proi>erly  guard  them  as  required 
by  tbe  statute,  and  that  the  term  "proper 
guard"  means  a  sufficient  guard.  In  view  of 
the  fact  that  it  was  conceded  In  this  case 
that  there  was  no  guard  over  the  cogwheels 
on  which  respondent  was  Injured,  It  became 
the  duty  of  the  court,  under  the  rule  as  an- 
nounced Id  the  two  cases  last  above  cited,  to 
Instruct  the  Jury  that  appellant  was  negli- 
gent as  a  matter  of  law  In  using  the  machine 
without  guards,  and  permitting  respondent 
to  work  around  the  machine  with  the  cogs 
exposed.  It  follows  therefore  that  the  in- 
struction above  quoted  was  not  prejudicial 
to  tbe  appellant,  even  If  it  Is  errooeous. 

Finding  no  prejudicial  error  In  the  record, 
the  Judgment  Is  affirmed. 

ROOT,  CROW,  DUNBAB,  HADLBT,  and 
FULLEBTON,  JJ..  concur. 


In  re  O'NEILL. 
(Supreme  Court  of  Washingtoil.  Dec  27,  1905.) 

1.  Statutes  —  Titu:  —  Expasssion  or  Sub- 
ject. 

Sess.  Laws  1005,  p.  376,  c  180,  prohibits 
any  one  but  a  duly  authorize  agent  of  a  rail- 
road to  sell  railway  transportation :  requires 
Bucfa  agent  to  be  provided  with  a  certificate  from 
the  railroad  showing  his  authority,  and  to  have 
a  fixed  place  of  buaioesg  in  which  his  certificate 
■hall  be  conspicuously  shown;  makes  It  unlaw- 
ful for  any  one  not  possessed  of  aoch  ewtlficato 
to  aell  railroad  transportation  or  to  set  up, 
establish,  and  conduct  any  office  or  place  of 
business  for  the  sale  or  transfer  of  railroad 
transportation.  Held,  that  tbe  subject  of  the 
act  U  sufficiently  embraced  within  ita  title, 
which  is:  "An  act  to  prevent  fraud  upon 
travelers  and  prescribing  where,  bow,  and  by 
whom  railroad  tickets  shall  t>e  sold,  •  •  * 
and  prescribing  penalties  for  the  violation  of 
this  act." 

[Rd.  Note. — For  cases  In  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  S  145.] 

2.  Constitutional  Law  —  Ddb  Process  o» 
Law— Prohibition  of  Tickjct  Bbokbraoe. 

The  act  does  not,  as  to  a  ticket  broker 
established  in  busloeas  previous  to  Its  passage, 
violate  Const.  U.  S.  Amends.  S,  14,  nor  Const. 
Wash.  art.  1,  S  3,  guarantying  due  process  of 
law,  but  Is  a  valid  exercise  of  the  police  power 
in  tbe  prevention  of  the  perpetration  of  possible 
frauds  on  the  public  by  the  uoanthoriKed  sale 
of  railway  tickets. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  S  Q^l 

8.  Baicb— E]quai.  Protection  op  Laws. 

Nor  does  the  act  deny  to  unauthorized 
ticket  brokers  equal  protection  of  the  laws  by 
granting  special  privileges  to  railroads  which 
are  not  enjoyed  by  others. 

[Ed.  -Note. — For  eases  In  point,  see  tiA.  1(K 
Cent.  Dig.  Cwstitutlonal  Law,  $  616.] 

4.  Save— Delxqation  of  Legiblativs  Atj- 
thobity. 

Nor  is  the  act  subject  to  the  objection  of 
delegating  to  railroads  the  power  to  create 
crimes  or  to  say  who  are  criminals,  by  issuins 
or  withholding  certificates  of  authority  at  their 
own  will. 

5.  Statutes — Partial  Ibvaliditt— EnnEcr. 

Section  5  of  the  act  (Sess.  Laws  1905,  p. 
877,  c.  180),  declaring  that  proof  of  certain 
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facta  ahaU  b«  BuflBclent  evidence  to  establish 
a  prima  facie  case  against  an  alleged  offender, 
doea  not,  conceding  that  it  changes  the  ordinal? 
rale  as  to  the  bnrden  of  prom  and  presnmp- 
tion  of  innocence  in  criminal  cases,  invalidate 
the  whole  act. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  iS  S&-64.]  • 

Appeal  from  Superior  Court,  King  County ; 
Mitchell  OllUam,  Judge. 

Petition  by  H.  J.  O'Neill  for  a  writ  of 
habeas  corpus.  From  an  order  denying  a 
release,  petitioner  appeals.  AfBrmed. 

Bldiard  Base  Jones,  Wm.  H.  Brlnker.  and 
GraTCB  ft  Oraves,  for  appelant.  Kenneth 
Hadclntosb,  Jas.  F.  McBlroy.  Arthur  GL  Spen- 
cer, and  Dan  J.  Hala^ey.  for  the  State, 

HADLEY,  J.  TblB  appeal  Is  temt  an  or* 
der  deaiylng  release  upon  a  writ  of  habeas 
corpus.  The  writ  was  lasoed  by  this  court 
upon  application  tiwretw,  and  was  made  ie> 
tumable  before  the  Honorable  Mitchell  Oll- 
Uam. <me  of  the  Judges  of  the  snpertoi*  court 
of  E^ng  conn^.  From  the  denial  of  release 
by  that  court  this  an>eal  is  prosecuted.  The 
appellant  was  arreted  by  the  shaifT  of  King 
county,  by  authority  of  a  warrant  Issued  by 
John  B.  Ckffdon,  a  Justice  of  the  peace  In 
■aid  county.  The  warrant  was  Issued  In 
parsoance  of  a  complaint  filed  with  said  jus- 
tice, diarglng  appellant  wltii  selling.  Issuing, 
and  dealing  In  railroad  passenger  transporta- 
tion, and  with  setting  up,  establishing,  maln- 
telnlng,  and  conducting  within  this  state  an 
cffice  utd  place  of  bnslness  for  the  sale,  ex- 
diange,  and  transftt*  of  the  whole  or  any 
part  of  railroad  tickets  and  other  evidences 
of  a  rl^t  to  traTel  upon  railroads  within  or 
without  the  limits  of  this  state,  without  keep- 
ing a  co-ttflcate  setting  forth  his  authority  to 
a^l.  Issue,  or  deliver  railroad  transportation. 
The  acts  charged  constitute  a  misdemeanor 
In  this  state  undo:  the  terms  at  chapter  180, 
p.  376,  Sess.  Laws  1906.  The  sole  contention 
of  appellant  Is  that  said  act  is  unocnstitution- 
al  and  void. 

The  first  contention  Is  that  the  title  of  the 
act  is  insufficient  It  la  stiggested  that  the 
real  object  of  the  act  18  to  prohibit  the  busi- 
ness of  ticket  brokerage,  and  that  the  title 
does  not  comprehend  that  subject  The  title 
Is  as  follows :  "An  act  to  prevent  fraud  up- 
on travelers  and  prescribing  where,  how,  and 
by  whom  railroad  tidcets  shall  be  sold,  and 
providing  the  terms  upon  which  the  redemp- 
tion of  the  whole  or  any  part  of  such  tickets 
as  may  not  have  been  used  shall  be  made,  and 
prescribing  penalties  for  the  violation  of  this 
act."  It  will  be  seen  that  the  title  specifical- 
ly states  that  the  act  prescribes  "where,  how, 
and  by  whom  railroad  tickets  shall  be  sold," 
It  must  be  apparent  to  any  <me  reading  the 
titie  that  the  act  discloses  what  persons 
shall  not  sell  such  tickets.  The  act  is,  there- 
fore, not  Toid  on  account  of  Its  title. 

Appellant  next  contends  that  the  act  Is 
void  In  that  It  deprives  him  of  his  business 


and  property  without  due  process  of  law,  and 
Interferes  with  his  liberty  as  a  citizen  In  the 
pursuit  of  his  business.  The  substance  of  the 
act  Is  that  no  one  but  a  duly  authorized  agent 
of  a  railroad  company  shall  be  [>ermltted  to 
sell  railway  transportation,  and  be  shall  be 
provided  with  a  certificate  from  the  company 
showing  hia  authority.  Such  agent  must 
have  a  fixed  place  of  btislness,  and  must  keep 
the  certificate  of  his  authority  posted  In  a 
conspicuous  place  In  such  place  of  business. 
It  is  made  unlawful  for  any  one  who  is  not 
possessed  of  such  certificate  and  who  has  not 
posted  It  as  aforesaid  to  sell  or  offer  for  sale 
railroad  tickets  or  other  evidence  of  a  right 
to  travel  upon  any  railroad,  whether  the 
same  he  situated  or  owned  or  oi>erated  within 
or  without  the  limits  of  this  state.  It  Is 
also  made-  unlawful  for  one  to  set  up,  estab- 
lish, maintain,  conduct,  or  operate  within 
this  state,  any  office  or  place  of  business  for 
the  sale,  exchange,  or  transfer  of  evidences  of 
a  right  to  travel  upon  any  railroad,  unless 
he  possesses  such  certificate  of  authority  and 
has  posted  it  as  aforesaid.  It  is  also  pro- 
vided that  any  railroad  company  doing  busi- 
ness In  this  state  shall  redeem,  upon  presen- 
tetlon  to  any  of  tte  ticket  agente,  the  whole 
or  any  part  of  an  unused  ticket  which  has 
been  Issued  by  such  company.  Appellant 
argues  that  the  act  violates  section  8,  art  1, 
of  the  state  Constitution,  and  article  G,  and 
section  1,  art  14,  am«idments  to  the  Consti- 
tution of  the  United  States.  He  stetes  that 
for  many  years  he  has  been  a  resident  of 
Seattle,  and  that  during  that  time  be  has  pur- 
sued the  occupation  of  a  broker  and  dealer 
in  railway  and  other  tickets  for  transporta- 
tion of  passengers  over  various  transporta- 
tion lines  in  the  state  of  Washington ;  that  he 
bought  from  all  persons  desiring  to  sell,  and 
sold  to  all  persons  desiring  to  buy,  such  tick- 
ets ;  and  that  in  such  way  he  had  established 
a  permanent  and  lucrative  business.  He  In- 
state that  such  business  was  property  of 
which  he  may  not  be  depijlved  within  the  con- 
stitutional provisions  cited,  which  prohibit 
the  teking  of  property  without  due  process  of 
law.  If  the  business  of  buying  and  selling 
tickets  evidencing  the  right  to  railway  trans- 
portation is  not  a  subject  within  the  regula- 
tive powers  of  the  state,  then  perhaps  appel- 
lant's business  In  dealing  In  such  tickete  has 
become  proper^  In  his  hands  which  cannot 
be  taken  away. 

Railway  corporations  exist  by  authority  of 
the  stete,  and  are  required  to  serve  the  pub- 
lic. One  of  the  purposes  of  this  act  as  speci- 
fied In  Its  title.  Is  "to  prevent  fraud  upon 
travelers."  It  is  true  there  Is  no  charge  of 
actual  fraud  made  against  appellant;  but  the 
declared  purpose  of  the  statute  Is  to  prevent 
the  possibility  of  fraud,  and  the  method  of 
regulation  to  prevent  it  has  been  violated  by 
appellant  If  It  Is  within  the  power  of  the 
state  to  establish  general  rules  designed  to 
prevent  fraud  In  the  premises,  appellant  can- 
not be  heard  to  say  that  the  violation  of  those 
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rules  does  not  result  In  fraud.  We  are  un- 
able to  see  why  the  state  which  creates  the 
corporation  and  requires  that  It  shall  serve 
the  public  has  not  the  power  to  adopt  reason- 
able  regulative  mean:s  applicable  to  that  serv- 
ice, whereby  no  fraudulent  imposition  may  be 
visited  upon  the  public.  If,  within  the  opin- 
ion of  the  Legislature  as  It  is  supposedly  ad- 
vised from  experience  of  citizens  of  the  state, 
the  sale  of  railway  tickets  by  others  than 
the  railway  companies  and  their  duly  authori- 
zed agents  results  in  fraudulent  Imposlttoa 
upon  travelers,  then  It  would  seem  to  be  with- 
in the  regnlative  police  power  of  the  state 
to  adopt  means  to  prevent  it  The  thing  to 
be  sold,  viz.,  the  right  of  transportation 
over  the  railway  line,  originally  belongs  to 
the  company  and  is  Its  property.  The  com- 
pany is  under  obligation  to  sell  that  prop- 
erty to  all  who  apply  for  it  and  who  tender 
the  necessary  price.  The  state,  by  the  act  in 
question,  has  said  that  the  original  holder 
of  that  property  and  Its  duly  authorized 
agents  shall  alone  be  permitted  to  sell  It. 
Appellant's  position  Is  that  lie  has  the  right 
to  traffic. In  the  property  after  the  railway 
company  has  sold  It,  and  that  to  deprive  him 
of  that  privilege  is  to  violate  a  constitutional 
right  The  mere  right  to  continue  In  the  fu- 
ture to  buy  and  sell  property  of  the  class  of 
railway  transportation,  which  Is  primarily 
owned  by  the  railroad  company  to  be  sold 
to  the  Individual  traveler  for  transportation, 
and  not  for  the  purpose  of  subsequent  traffic 
therein  for  speculation  and  gain,  we  think 
cannot  be  such  an  individual  property  right 
as  comes  within  tlie  constltutlonaj  proTlslons, 
when  consldwed  aa  against  the  regulative 
power  of  the  state  concerning  such  transpor- 
tation, and  In  the  Interest  of  protecting  the 
property  rights  Uiereln  of  the  great  number 
of  people  who  become  the  owners  of  such 
proper^.  Sncfa  traffic  bears  an  Important 
relation  to  the  wtffare  of  tlie  general  travel- 
ing public  who  are  patnma  of  the  railway 
companies,  quasi  public  corporatkms  created 
to  necye  the  public. 

Howevor,  we  do  not  approach  this  subject 
as  a  new  question  in  the  courts,  and  we  need 
not  dlBCUBB  It  as  such.  That  the  subject- 
matter  of  tbla  statute  Is  a  proper  subject  for 
police  regulation  has  been  repeatedly  held. 
We  are  aware  that  It  Is  difficult  to  define  the 
scope  of  the  term  "police  regulation."  It  has 
been  the  subject  of  much  dlscnsslon  by  the 
courts,  and  Its  application  has  sometimes 
been  sarcastically  criticized  as  the  use  of  an 
Indefinable  somethli^c  to  sustain  legislation 
unsopportable  upon  any  other  ground.  How- 
ever, It  is  the  term  which  is  used  to  define  a 
power  which  resides  in  the  state,  and  It  has 
been  expressly  held  that  legislation  of  the 
character  of  that  now  before  us,  and  upon  the 
same  subject  comes  within  Its  scope.  Fry  v. 
State,  63  Ind.  552,  30  Am.  Rep.  23S ;  Burdlck 
T.  People.  149  111.  600.  36  N.  E.  918,  24  L.  R.  A. 
152,  41  Am.  St  Rep.  329;  State  v.  Corbett 
57  Mfnn.  345,  59  N.  W.  317,  24  L.  R.  A.  498; 
State  T.  Bernhelm,  19  Mont.  512,  49  Paa  441 ; 


Jannln  v.  State,  42  Tex.  Cr.  R.  631,  51  S. 
W.  1126,  62  S.  W.  419,  96  Am.  St  Rep.  821. 
While  not  expressly  discussed,  yet  the  police 
power  in  the  premises  was  necessarily  rec- 
ognized in  State  v.  Ray,  109  N.  C.  736,  14  S. 
EL«83,  14  L.  R.  A.  529,  and  Commonwealth  v. 
Keary,  198  Pa.  600,  48  Ati.  472.  It  was  also 
ezpreesly  stated  in  some  of  the  decisions  that 
such  le^slatlon  does  not  deprive  one  of  his 
property  without  due  process  of  law.  While 
that  subject  was  not  particularly  discussed 
In  the  opinions  of  all  the  cases  cited,  yet  such 
was  the  necessary  effect  of  the  decisions.  In 
Ex  parte  Loreozen,  128  Cal.  431,  61  Pac.  68, 
60  L.  R.  A.  55,  76  Am.  St  Rep.  47,  the  same 
was,  in  effect  held  with  relation  to  an  ordi- 
nance of  Ban  Francisco,  requiring  that  street 
car  transfer  tickets  should  be  issued  and  de- 
livered within  the  car  fr<Hn  which  the  trans- 
fer Is  made,  and  received  only  within  the  car 
to  which  It  Is  made,  and  forbidding  any  per- 
son, except  the  conductor  or  agent  of  the 
street  car  line,  to  give,  sell,  or  Issue  any 
transfer  check. 

Appellant  argues  that  Burdlck  v.  Pe<^le, 
supra,  should  be  distinguished  from  the  case 
at  bar.  for  the  reason,  as  he  alleges,  that  the 
Illinois  act  provided  that  a  purchaser  of  a 
bona  fide  ticket  with  the  intention  of  travel- 
ing upon  the  same  might  sell  any  part  of  it  to 
another  person,  and  It  Is  therefore  contended 
that  the  act  was  limited  to  the  prevention  of 
forgery  and  the  fraudulent  sale  of  tickets. 
The  provision  was  that  one  who  bad  so  pur- 
chased a  ticket  "from  any  agent  authorized 
by  this  act"  might  so  transfer  It.  and  clearly 
had  reference  to  a  mere  individual  traveler. 
The  effect  of  the  statute,  ao  &r  as  it  related 
to'  such  as  appellant  who  did  not  buy  from 
an  "agent  authorized,"  but  who  bought  miscel- 
laneously in  the  open  market  and  transferred 
again,  was  the  same  as  our  own.  Moreover, 
our  statute  provides  that  the  indlvldnal  tick- 
et holder  is  entitled  to  have  the  whole  or  any 
part  of  an  unused  ticket  redeemed  by  the 
company  that  Issues  it,  and  the  same  end.  In 
effect,  Is  therefore  accomplished  for  bim  as 
was  provided  by  the  Illinois  statute  Our 
attention  has  been  called  to  the  fact  that  an 
effort  was  nmde  before  tbe  Supreme  Court 
of  lUlnote  to  have  the  opinion  and  Judgment 
In  the  Burdlck  Case  annulled,  on  tbe  alibied 
ground  that  the  <9lnion  was  obtained  by  col- 
lusion and  fraud  practiced  on  tbe  court ;  aoA 
It  is  contended  that  the  dedslon,  for  that 
reason,  should  not  be  regarded  as  a  precedent 
The  court  however,  declined  to  Interfere 
with  the  opinion  and  judgment  In  re  Bur- 
dlck, 162  III.  48,  44  N.  E.  413.  The  majority 
opinion  states:  "No  contention  Is  made  that 
tbe  statute  which  was  considered  In  the  Bur- 
dlck Cases  Is  unconstitutional,  or  that  tbla 
court  In  the  opinions  filed  by  It  did  not  cor- 
rectly hold  the  law."  So  far  as  we  are  ad- 
vised, the  original  opinion  therefore  stands 
to  this  day  as  the  decision  of  the  court  of  last 
resort  upon  this  subject  In  that  state. 

Appellant's  chief  reliance  is  upon  the  au- 
thority of  People  ex  rel.  Tyroler  t.  Warden 
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«f  Priaon,  157  N.  T.  U8,  SI  N.  B.  1006,  4S  L. 
B.  A.  281,  68  Am.  St  Rep.  763.  Tbe  majority 
oplnlcn  In  tbat  esse  was  wrlttoi  bj  Gblef 
Jiutloe  Park«i  and  held  a  atatate  of  similar 
tnqwrt  to  onr  own  to  be  unconatltatlonal  as 
taking  propertr  without  dve  proceaa  of  law 
and  aa  Interf^rli^;  with  the  liberty  of  tlie 
citlsen.  There  were  three  dissenting  Jnclges, 
and  two  somewhat  extmded  diasoitlng  opin- 
ions were  written.  Some  of  the  oplnloiu  In 
«aflBa  we  have  cited  above  have  referred  to 
that  case,  and  have  followed  the  reasoning 
and  conclusions  of  ttw  dissenting  jn^;es, 
rattier  than  the  argument  of  Judge  Parker. 
It  was  also  a^ued  In  some  instances  that 
the-  decision  of  the  majority  of  the  New 
York  court  was  based  upon  a  statute  harli^ 
«  distinguishing  feature.  In  Judge  Parker's 
ofilnlon  be  onphaslsed  tbe  fact  that  the 
statute  did  not  limit  the  right  to  sell  tickets 
to  tbe  particular  traiuportatlon  company 
over  whose  line  the  travelor  desired  to  be 
conveyed,  and  he  construed  the  statute  to 
mean  that,  when  one  became  the  agent  of 
tbe  traiMportation  company,  be  was  th^eby 
authorized  to  bny  tickets  of  any  other  trans- 
portation company  In  the  world,  and  to  sell 
Ihenn  to  any  parson  who  might  apply  for  them. 
Tbe  statute  had  beoi  prerlously  construed 
otherwise  by  the  Supreme  Court  of  New  York 
in  the  same  caa&  Some  of  tbe  cases  criti- 
cising tlie  New  York  case  distinguished  It  on 
tbe  abovo  ground,  Inasmuch  as  the  statutes 
with  which  they  dealt  limited  tbe  authority 
of  the  agent  In  the  premises  to  the  sale  of 
tidcete  of  tbe  one  transportaitlon  company. 
Such  is  also  true  of  our  statute,  as  will  be 
seen  by  ref  o^ice  to  section  1.  The  authority 
the  agent  of  the  railroad  company  men- 
tioned is  "to  sell  Its  tickets,"  and  is  not  ex- 
tended to  those  of  other  companies.  Since 
tills  case  was  argued,  however,  our  atten- 
tion has  been  called  to  tbe  fact  that  the  Su- 
preme Oourt  of  New  York  bas,  since  the 
Tyroler  Case,  bad  under  consideration  a 
modified  statute  wblch  eliminated  the  fea- 
ture above  mentioned,  but  that  the  court 
neverthelesa  felt  Impelled,  on  tbe .  authority 
of  the  "I^ToIer  Case,  to  bold  the  statute  un- 
oonstltntlanal.  People  ex  reL  Flelschman  v. 
Caldwell.  64  App.  Dlv.  46,  71  N.  Y.  Supp.  654. 
The  last-named  decision  was  by  tbe  Court 
of  Appeals  affirmed  by  a  mere  memorandum 
decision  based  on  tbe  Tyroler  Case.  People 
ex  reL  Flelschman  v.  Caldwell.  168  N.  Y.  671, 
61  N.  E.  11S2.  All  the  judges  seem  to  have 
concurred,  except  one,  who  did  not  rote.  It 
appears,  flierefore,  tbat  as  the  matter  now 
stands  there  Is  practical  accord  of  decision 
in  tiie  state  of  New  York  In  tavor  of  ap- 
pelluf  B  view. 

Appellant  argues  that  this  court  has  recog- 
nised the  authorl^  of  the  Tyroler  Case  in 
State  V.  Brown,  37  Wa^  97,  79  Pac.  eaU,  68 
L.  R.  A.  889.  That  case  involTed  a  statute  re- 
(inlrtng  <me  to  submit  to  an  examination  and 
Mcnre  a  license  from  the  state  dental  board 
ffi  order  to  "own,  run,  or  manage"  a  dental 


office.  It  was  held  that,  in  so  far  as  tbe 
statatory  condition  of  ownership  of  a  dental 
office  was  concerned,  it  was  unconstltutionaL 
In  the  opinion  the'coort,  In  discussing  gener^ 
al  principles,  cited  and  quoted  from  the  opin- 
ion of  Judge  Parker  In  the  l^rroler  Case. 
The  language  was  cited  as  an  illustration  of 
a  principle,  but  It  cannot  be  said  that  this 
court  then  considered  the  force  of  the  de- 
cision itself  as  applying  to  Its  own  subject- 
matter,  whai  regarded  In  connection  with  the 
argument  and  weight  of  authority  from  other 
courta  of  last  resort  on  the  same  subject- 
matter.  Undonbtedly  the  weight  of  decision 
In  reference  to  this  particular  class  of  stat- 
utes is  against  the  holding  of  the  New  York 
court,  and  apparently  that  court  stands  prac- 
tically alone.  Appellant  also  cites  In  re  Au- 
brey. 36  Wash.  308,  78  Pac.  900.  104  Am.  St. 
Sep.  952,  as  well  as  State  t.  Brown,  supra,  as 
sustaining  tbe  general  principle  tor  which  he 
contends.  The  first  case  related  to  a  statute 
which  required  a  horsesboer  to  submit  to 
an  examination  and  pay  a  license  fee  as  a 
condition  precedent  to  the  prosecution  of  his 
business.  It  was  held  to  be  an  unconstitu- 
tional Interference  with  his  liberty  to  pur- 
sue such  a  business  as  horseshoeing.  State 
V.  Brown,  as  we  have  sem,  dealt  with  a  stat- 
ute containing  similar  provisions  with  refer- 
ence to  the  mere  ownership  of  a  dental  office^ 
Those  are  mere  private  occupations,  and  are 
unlike  that  of  the  common  carrier,  whose 
business  and  duty  It  Is  to  serve  the  public 
generally,  and  who  Is  therefore  a  proper  sub- 
ject for  gOTemmental  control.  Every  one  has 
the  natural  and  constitutional  right  to  pursue 
a  lawful  business;  but  we  do  not  think  be 
has  such  right  to  traffic  in  the  transportation 
of  a  railway  company,  without  Ita  permission 
or  autluri^,  as  against  the  power  of  tbe 
state  to  relate  tbe  sale  of  such  transporta- 
tion in  the  interest  of  the  general  public.  A 
l^slative  act  should  be  upheld,  unless  there 
are  clear  constitutional  reasons  tor  holdh^ 
otherwise.  We  are  not  convinced  that  such 
reasons  exist  in  this  case,  and  we  are  dis- 
posed to  adopt  tbe  views  of  what  we  are  con- 
strained to  believe  la  the  weight  of  authority 
having  reference  to  decisions  upon  statutes 
treating  of  the  same  subject-matter  to  slsta 
states.  The  argumeuta  of  tbe  other  courta 
may  not  be  as  elaborate  as  that  of  Judge 
Parker.  His  distinguished  personality  as  a 
jurist  and  otherwise  should  cause  bis  opto- 
lon  and  argumoit  to  receive  much  considera- 
tion, but  his  conclusions  are  not  supported 
by  the  decisions  of  the  other  courts. 

It  is  farther  argued  that  the  act  Is  tAjec- 
tionable  In  that  It  denies  to  tbe  appellant  the 
equal  protection  of  the  lavrs.  It  Is  claimed 
that  It  granta  spectal  privileges  to  railroad 
companies  which  are  not  enjoyed  by  other 
dtlsena.  Cases  we  have  dted  hold  tbat  such 
a  law  doeA  not  grant  special  privileges,  but 
tiiat  It  rather  Imposes  a  burden  upon  railway 
companies,  to  that  It  llmlta  the  authority  to 
sell  ticketa  to  the  agent  of  the  carrier  ap- 
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pointing  htm,  requires  tbat  the  railroad  caa- 
pany  Bhall  provide  blm  with  a  cotlflcate  of 
authority,  that  no  others  shall  sell  trans- 
portation, and  compels  the  company  to  re- 
dean  annsed  tickets.  In  view  of  all  the 
requirements  placed  upon  the  railroad  ccon- 
panies,  we  do  not  think  It  should  be  said  that 
the  act  confers  special  privileges  within  con- 
stitutional prohibition.  It,  In  effect,  says 'to 
railroad  companies:  "Tou  must  duly  com- 
miflstoa  all  [wrsons  who  sell  your  transporta' 
tlon.  No  others  shall  sell  it,  and  you  shall 
redeem  all  unused  trau^>ortatlon." 

It  is  also  urged  that  the  act  delegates  to 
railroad  companies  the  power  to  create 
crimes  and  to  say  who  are  criminals.  It  Is 
argued  that  the  companies  may  Issue  or 
withhold  the  certificates  of  anthorlty  at  their 
own  will,  and  that  by  withholding  the  cer- 
tificate they  are  thereby  empowered  to  make 
one  a  criminal  who  sells  transportation  with- 
out It.  We  do  not  think  there  Is  force  in 
this  argument.  The  statute  simply  says  to 
-the  companies:  "You  must  api>oiDt  your 
own  agents  and  certify  as  to  their  authority." 
This,  as  we  have  seen,  is  a  reasonable  regu- 
lation, and  Intended  for  the  interest  of  the 
traveling  public.  It  Is  true  that  the  power 
to  appoint  the  agents  Is  In  the  railway  com- 
pany; but,  for  reasons  already  stated,  the 
Legislature  has  the  undoubted  power  to  say 
it  shall  be  a  misdemeanor  for  all  others  to 
engage  In  the  sale  of  transportation.  The 
railway  companies  must  have  agents  to  sell 
tbelr  transportation,  end  they  cannot  in  rea- 
son be  expected  to  appoint  all  who  may  ap- 
ply. The  mere  fact  that  they  may  not  ap- 
point all  applicants  does  not  make  any  of 
the  latter  guilty  of  crime.  If  they  become 
guilty,  It  Is  because  of  their  own  volition 
they  persist  In  engaging  in  an  act  which  the 
Legislature  says  shall  constitute  a  crime. 

It  Is  simply  suggested  by  appellant  that 
section  5  (page  377)  of  the  act  provides  tbat 
proof  of  certain  facts  shall  be  sufficient  to 
establish  a  prima  facie  case.  That  Involves 
a  question  that  will  arise  upon  the  Intro- 
duction of  evidence  at  the  trial  upon  the 
charge  under  which  appellant  Is  held.  The 
matter  now  before  us  was  determined  upon 
demurrer  to  the  return  made  by  the  officer 
to  the  writ  of  habeas  corpus.  What  effect 
that  portion  of  the  statute  may  have  upon 
the  burden  of  proof  Is  not  now  before  ns. 
Even  If  it  should  be  held  that  that  portion 
of  the  act  changes  the  ordinary  rule  as  to 
burden  of  proof  and  presumption  of  Inno- 
coice,  still  It  would  not  make  the  whole  In- 
valid. It  purports  to  deal  only  with  matters 
of  evidence,  and  those  are  determinable  at 
the  trial. 

The  Judgment  Is  affirmed. 

MOUT^T.  C.  J.,  and  FULLERTOX,  RUD- 
KIN,  CROW,  DUNBAR,  and  BOOT,  J3^  con- 
car. 


BALL  T.  BALIi  et  oL 
(Supreme  Court  of  Washington.  Dec.  27, 1900.) 

L  CoTTBTS  —  Rules  or  Dbcibion  —  Fkokhax. 

Questions. 

The  rights  of  a  surviving  husband  or  wtfs 
with  reference  to  a  homestead  entry  made  un- 
der the  laws  of  the  United  States  present  a 
federal  question,  on  which  the  dedaions  of 
the  federal  courts  are  controlling. 

[Ed.  Note. — For  cases  in  poin^  ass  voL  13; 
Cent  Dig.  Courts,  S  S32.] 

2.  Husband  and  Witb— CoioiunirT  Pbopkb- 
TT— Homestead— Public  Lano. 

Plaintiff  was  divorced  from  ber  husband 
prior  to  August  30,  1898,  when  he  made  a 
homestead  entry  on  the  lauds  on  which  they 
had  been  residing.  He  made  final  proof  on 
August  8,  1899,  and  a  patent  was  tasued  to 
him  on  February  9,  IwOl  On  Aognst  SO; 
1899,  the  entryman  was  married  to  d««ndant» 
and  lived  with  her  uodl  he  died  on  February 
6,  1903,  after  having  conveyed  all  his  interest 
in  the  propwty  to  hvr.  BeVit  that  plaintiff  ae> 
quired  no  interest  In  the  land  by  vfrtne  of  her 
residence  thovon  vrith  her  husband  as  hoAand 
and  wife  prior  to  her  divorce. 

Appeal  from  Superior  Court,  Stevoia  Coun- 
ty; William  E.  Richardson,  Judge. 

Action  by  Anna  M.  Hall  against  Bstella 
B.  Hall  and  others.  From  a  judgment  in 
favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

Binkley,  Taylor  &  McLaren,  Voorheee  A 
Voorhees,  and  Chas.  Francis  Voorhees,  for 
ai^llants.  J.  C.  Mardiall  and  S.  *  J.  W. 
Douglas,  for  respondent. 

RUDKIN,  J.  Prior  to  the  year  1898  the 
lands  in  controrersy  In  this  case  were  unsnr- 
vcyed  public  lands  of  the  United  States. 
In  the  month  of  June  of  that  year  the  >ar- 
veer's  plat  was  filed  In  the  district  land  i^- 
fic^  and  on  the  80th  day  of  August,  1896,  the 
lands  mre  thrown  a&ax  for  settinnent  On 
the  latter  Hatn  John  F.  Hall,  now  deceased, 
entwed  said  lands  nndor  the  homestead  laws 
of  the  United  States,  and  made  final  proof 
on  the  8th  day  of  August,  1899,  after  complet- 
ing his  five  years'  residence  thereon,  as  re- 
quired by  said  bomestoid  laws.  Patrat  is- 
sued on  the  9th  di^  of  February,  1900.  At 
all  times  between  the  24th  day  of  March, 
1888,  and  the  4th  day  of  March,  1886,  said 
John  F.  Ball  and  the  plaintiff,  Anna  M.  E^ll, 
were  husband  and  wife.  On  the  lattw  date 
the  plaintiff  was  granted  a  divorce  from  said 
John  F.  Hall  In  the  superior  court  of  Spo- 
kane county,  but  no  disposition  was  made  of 
the  property  rights  of  the  parties  In  the 
divorce  proceeding.  On  the  90th  day  of  Aa- 
gust,  1889,  the  said  John  F.  Hall  and  the  de- 
fendant Estella  B.  Hall  Intermarried,  and 
continued  to  live  together  as  husband  and 
wife  until  the  death  of  the  former  on  the  5th 
day  of  February  1908.  On  the  lOtfa  day  of 
January,  1003,  said  John  F.  Hall  couTeyed 
all  his  Interest  In  said  property  by  deed 
to  the  defendant  Estolla  B.  Hall.  In  view  of 
the  ccmcluslon  we  have  reached  on  the  merlta* 
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It  becratM  niinecesiaxy  to  refer  to  the  clabnB 
<tf  tbo  otter  d^endants.  Tbe  plaintiff 
brongbt  tbls  acfion  and  asked  that  sbe  be  de- 
clared the  owner  of  an  nndtvlded  one-half 
interest  In  tbe  property  so  acquired.  The 
theory  of  tbe  plaintiff's  case  was  that  said 
propert7  was  the  community  property  of  her- 
self and  her  tovmier  husband  John  F.  Hall, 
and  that  by  tbe  decree  of  divorce  tbey  be- 
came tenants  in  comnum  thereof.  The  plain- 
tiff had  Judgment  below,  according  to  the 
prayer  of  her  complaint,  and  the  defendants 
appeal. 

The  only  interest  the  decedent  had  in  the 
property  In  controversy  at  tbe  time  of  the 
divorce  was  the  right  of  occupancy,  coupled 
with  a  preference  right  to  enter  the  land  and 
acquire  title  thereto  after  the  same  was  sur- 
veyed and  thrown  open  for  settlement.  Be- 
fore he  could  acquire  such  title  the  land 
must  be  surveyed  and  thrown  open  to  set- 
tlement, he  must  continue  his  residence  until 
that  time,  and  thereafter  comply  with  tbe 
requirements  of  tbe  homestead  laws.  How 
far  state  laws  regulating  the  proi>erty  rights 
of  husband  and  wife  attach  to  land  acquired 
from  the  United  States  before  patent  or  at 
least  before  final  proof,  gives  rise  to  an  Im- 
portant federal  question,  which  can  only  be 
authoritatively  settled  by  the  Supreme  Court 
erf  the  United  States.  In  the  recent  case  of 
McCune  v.  Esslg  (not  yet  officially  re^rted) 
26  Sup.  Ct  78,  50  Ii.  Ed.  — ,  that  court  held 
tbat  the  patent  which  Issues  to  tbe  widow  up- 
on the  death  of  the  homestead  entryman  car- 
ries with  It  the  full  legal  and  equitable  title, 
"to  the  exclusion  of  the  entryman's  children; 
In  other  words,  tbat  the  federal  law  controls. 
True  the  homestead  law  provides  that  the  pat- 
ent shall  issue  to  tbe  widow  In  such  cases;  but 
It  seems  Inconsistent  to  hold  that  the  widow 
acquires  the  entire  title  on  the  death  of  tbe 
entryman,  and  that  the  entryman  only  ac- 
quires an  undivided  one-half  interest  on  tbie 
death  of  the  wife,  under  identical  circum- 
stances. The  manifest  object  of  our  com- 
munity property  system  is  to  place  the  bus- 
band  and  wife  on  an  equal  footing  as  to 
their  proj>ertT  rights,  and  perhaps  the  law 
should  be  so  administered  as  to  accord  to 
each  the  same  property  rights  on  the  death 
of  tbe  other.  Furthermore,  it  Is  a  well- 
known  fact  that  our  community  system  Is 
utterly  Ignored  In  tbe,  admlijistratlon  of  the 
federal  land  laws.  The  wife  is  not  made  a 
party  to  a  contest  against  an  entry,  and  tbe 
husband  is  permitted  to  relinquish  without 
the  wife  Joining  blm.  In  Ahern  v.  Ahem,  31 
Wash.  334,  71  Pac  1023,  »6  Am.  St  Rep.  912, 
this  court  held  that,  where  the  wife  of  the 
mtryman  died  after  the  homestead  law  had 
been  fully  complied  with,  but  before  final 
proof,  her  children  were  entitled  to  a  one- 
half  Interest  in  the  homestead  claim,  as  com- 
munity pnqterty.  In  James  v.  James,  86 
Wash.  6B5,  77  Pac.  1082,  it  was  intimated 
that  the  commimity  rights  of  the  wife  at- 


tached at  even  an  earlier  date.  We  are  not 
called  upon  to  retrace  our  steps  at  this  time, 
bnt  we  are  satisfied  that  we  can  advance  no 
further  without  coming  in  conflict  with  the 
paramount  laws  of  the  United  Stetes  and 
the  decisions  of  the  federal  Supreme  Court. 
Under  no  proper  construction  of  the  lavra 
of  the  United  States  and  of  this  state  can 
tbe  respondent  be  held  to  have  any  interest 
in  the  property  in  controversy  under  the 
facte  disclosed  In  the  record  before  us. 

The  Judgment  is  therefore  reversed,  with 
directions  to  dismiss  the  action. 

MOUNT,  a  J.,  and  HADLEX,  FULLER- 
TON,  GROW.  ROOT,  and  DUNBAB.  JJ.. 

concur. 


CUNNINGHAM  et  al.  v.  KRCTZ  et  aL 
(Sopreme  Court  of  Washlnften.  Dec  27, 190B.) 

1.  CouBTS  —  Federal  Qunrzoits  —  Authob- 
iTATiVE  Decisions. 

Tbe  rights  of  a  surviving  husband  or  wife 
with  reference  to  a  homestead  entry  under 
the  laws  of  the  United  States  present  a  federal 
question,  on  which  the  decisions  of  the  federal 
courts  are  cODtrolling. 

2.  Husband  and  Wife  — Pdblio  Lands  — 

HOUBSTEAD  EnTBT— GOUMUNITT  PbOPEBTT. 
A  husband  entered  certain  land  ander  the 
homestead  laws  of  the  United  States,  and  con- 
tinued to  reside  ttiereon  until  April,  1890,  when 
he  commuted,  made  final  proof,  received  bis 
final  receipt  and  afterwards  a^atent,  which 
was  Issued  to  blm  in  July,  1890.  From  the 
date  of  the  entry  the  entlTinan  and  his  wife 
were  in  possession  and  resided  on  the  land, 
when  the  wife  died  in  1890,  leaving  a  will  by 
which  she  devised  an  undivided  half  of  the 
land  to  her  children  io  fee.  Beld  that,  on  the 
issuance  of  a  patent  under  the  homestead  law, 
tbe  entire  estate  in  the  land  vested  in  the  bos- 
band,  and  that  the  wife  was  not  entitled  to 
devise  any  part  of  the  same  as  conununlty  prop- 
erty. 

Appeal  from  Superior  Court,  King  County ; 
W.  R.  Bell,  Judge. 

Action  by  R.  Cunningham  and  others 
against  Harry  Krutz  and  others.  From  a 
Judgment  In  favor  of  plaintiffs,  defendante 
appeal.    Reversed.  ' 

George  Fowler,  for  i^peHants.  H.  B.  Vw- 
ter,  for  respondoits. 

HADLEY,  J.  This  is  an  action  for  tbe 
partition  of  real  estete.  Tbe  plaintiffs  al- 
lege tbat  they  are  seised  in  fee  simple  of  the 
undivided  half  interest  In  the  land,  and  that 
tbe  defendante  Harry  Knits  and  Mary  E. 
Foster  are  tenanto  in  common  with  plaintiffs 
in  tbe  ownership  of  the  land.  The  defend- 
ants Harry  Krntx  and  wife,  by  their  answer, 
deny  that  the  plaintiffs  have  any  tntorest  what- 
ever In  the  land,  either  as  tenanto  In  common 
with  tbe  defendante  or  otherwise.  Tb^  al- 
so deny  tbat  the  defendant  Mary  E.  Foster 
has  any  Interest  in  the  land,  except  tbat  she 
holds  a  mortgage  thereon  for  fSOO.  It  ii 
affirmatively  alleged  In  the  answer  that  in 
DecembWi  1887,  one  Carlson  made  entry  up- 
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on  a  certain  quarter  section  of  land,  which 
includes  the  land  In  qaeBtl<ni,  the  entry  be- 
ing made  under  the  homestead  laws  of  the 
United  Statra;  that  he  continued  to  reside 
thereon  until  April,  1890,  when  he  commuted 
the  homestead  entry,  made  final  proof,  paid 
cash  for  the  land  at  the  goremment  price, 
received  his  final  receipt  therefor,  and  that, 
In  due  course  thereafter,  a  patent  was  is- 
sued to  him  bj  the  United  States;  that  In 
July,  1890,  said  Carlson  borrowed  of  one 
Thomas  S.  Krutz  the  sum  of  $750,  gave  his 
note  therefor,  and  to  secure  the  same  exe- 
cuted a  mortgage  upon  said  land,  which  was 
duly  recorded.  Allegations  are  made  show- 
ing the  due  foreclosure  of  the  mortgage  by 
the  assignee  thereof  against  that  part  of  the 
land  here  InvolTed,  a  conveyance  of  the  land 
under  the  foredosore  by  the  sheriff,  and  sub- 
sequent conveyances  in  direct  line  to  the 
defendant  Harry  Krutz ;  that  the  defendant 
Hattle  Krutz  was,  at  the  date  of  the  con- 
veyance to  Harry  Krutz,  and  still  is,  the 
wife  of  Harry  Krutz;  and  that  said  land 
became,  by  said  conveyance,  the  community 
proper^  of  the  said  two  defendants.  They 
ask  that  plaintiffs'  complaint  shall  be  dis- 
missed. The  answer  of  Mary  E,  Foster 
denies  that  the  plaintiffs  liave  any  Interest 
In  the  lands,  and  asks  that  their  complaint 
be  dismissed.  The  reply  av^s  that  the  entry 
was  made  about  December  21,  1887,  and  that 
from  that  time  Carlson  and  wife  were  In  pos- 
session and  resided  upon  the  land;  that  in 
1890  the  wife  of  Carlson  died  testate,  leav- 
ing a  last  will,  which  was  duly  admitted  to 
probate ;  that  said  wife  left  three  chil- 
dren as  devisees  under  her  will ;  that  one  of 
the  children,  an  infant,  has  since  died  intes- 
tate, and  without  Issue ;  that  on  the  death 
of  the  wife  and  the  probating  of  her  will 
the  said  children,  her  devisees,  became  the 
sole  owners  in  fee  simple  of  an  undivided 
half  interest  in  said  land,  and  continued  to 
hold  the  same  until  March,  1904,  when,  by 
deed,  the  two  surviving  children,  together 
with  their  father,  the  surviving  husband, 
conveyed  said  undivided  half  interest  to  one 
Shea ;  that  thereafter  said  Shea  and  his  wife 
conveyed  to  the  plaintiffs.  The  cause  was 
tried  by  the  court,  and  resulted  In  a  Judg- 
ment for  the  plaintiffs,  declaring  that  they 
are  the  owners  In  fee  simple  of  an  undivided 
half  Interest  in  the  land,  and  awarding  par- 
tition thereof.   The  defendants  have  appealed. 

Frbm  the  foregoing  it  will  be  seen  upon 
what  the  respective  claims  of  title  are  based. 
The  respondents  contend  that  the  deceased, 
Mrs.  Carlson,  bad  a  devisable  community  In- 
terest In  the  land,  and  that  they  are  the  own- 
ers, by  successive  conveyances,  of  the  In- 
terest BO  devised.  Upon  the  other  hand,  ap- 
pellants urge  that,  when  the  patent  Issued  to 
the  surviving  husband.  It  conveyed  to  him 
the  mtlre  tiUe  as  his  separate  property,  and 
that  through  tibe  fbreclosture  of  a  mortgage 
glvoi  by  tbe  patentee  and  successive  convey- 
ances thereunder  tbe  appellants  Eruts  and 


wife  are  the  holders  of  the  entire  title.  Tbe- 
trial  court  refused  to  receive  and  consider 
the  offered  evidence  of  appellants  as  to  the 
giving  and  foreclosure  of  the  mortgage,  and 
as  to  tbe  subsequent  conveyances  by  whicb 
Krutz  and  wife  claim  title.  It  was  tbe 
theory  of  the  court  that  the  land  was  the 
community  property  of  Carlson  and  bis  de- 
ceased wife,  and  that  by  the  will  of  the 
latter  the  undivided  half  passed  to  her  chil- 
dren, through  whom  and  tbeir  grantees  It 
has  come  to  respondents.  Upon  this  theory 
the  court  treated  appellants'  offered  evidence- 
as  immaterial  and  incompetent  R^pond- 
ents,  bowever,  conceded  in  their  brief  that. 
If  the  patent  conveyed  separate,  and  not  com- 
munity, property,  they  have  no  Interest  Id 
the  land.  The  entry  was  made  as  a  home- 
stead entry,  and  within  less  than  three  years 
thereafter  the  wife  died.  The  husband  did 
not  continue  to  reside  upon  tbe  land  tbe  re- 
quired time  to  perfect  tbe  homestead,  but 
commuted  his  homestead  rights  after  tbe 
death  of  his  wife,  and  made  final  proof  and 
cash  payment,  In  pursuance  of  which,  in  due 
course,  a  patent  was  Issued  to  talm.  It  there- 
fore becomes  necessary  to  determine  whether 
the  land  was  the  separate  propwtr  of  Carl- 
son or  whether  It  became  the  propwty  of  the 
communis,  and  it  la  proper  that  we  shall 
first  refer  to  our  own  decisions  bearing  ujion 
the  question  as  to  who  obtains  tiUe  from  tbe 
United  States  through  a  homestead  patoit 

In  Kromer  v.  Friday,  10  Wash.  621,  89 
Pac.  229,  82  L.  K.  A.  671,  Kromer  made  a 
homestead  entry,  and  an  Indian  woman  lived 
with  him  as  his  wife.  Tbe  required  time  of. 
residfflce  expired,  and  final  proof  was  made. 
After  tbe  making  of  final  proof,  a  marriage 
coremony  was  performed  between  Erom» 
and  the  wconan,  and  soon  afterwards  a  pat- 
ent was  Issued  to  Kromer.  It  was  held  that 
the  land  became  the  community  property  of 
the  twa  The  holding  was,  however,  appar- 
ently based  upon  the  theory  that  the  fact 
that  the  two  had  been  living  together  as  man 
and  wife,  and  that  a  marriage  ceremony  was 
subsequently  performed,  was  not  conclusive 
evidence  that  there  was  no  previous  marriage 
betwe«i  them,  and  that  the  land  therefore 
became  community  property,  notbwlthstand- 
tng  that  final  proof  was  made  before  the  cere- 
mony was  performed.  In  Bolton  v.  La 
Camas  Water  Power  Oa,  10  Wash.  246,  S& 
Pac.  1013,  it  was  held  that  where  the  required 
time  of  residence  upon  a  homestead  had  ex- 
pired, and  the  wife  afterwards  died,  but  be- 
fore final  proof  and  Issuance  of  patent  to  tbe 
husband,  the  community  acquired  atily  an 
eqnitable  estate;  the  husband  taking  the  full 
legal  title,  and,  npon  his  conveyance  to  a 
grantee  Ignorant  of  the  equities  of  the  wife's 
heirs,  both  the  legal  and  equitable  titles 
passed.  In  Forker  v.  Henry,  21  Wash.  235, 
57  Pac.  Sll.  It  was  held  that  where  a  woman 
had  settled  upon  and  Improved  a  homestead 
b^ore  her  marriage,  and  final  proof  was 
made  and  patent  Issued  to  ber  tMac  marriage. 
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the  land  became  ber  seimrate  property  imder 
our  Btatnte  wbleb  deflses  as  separate  prop- 
txtj  Qt  the  wife  all  ber  pmpaty  and  pecnn- 
laiT  rights  held  Iqr  ber  at  the  time  of  tux 
marriage.  At  the  time  of  her  marriage  she 
had  resided  npon  the  land  about  four  years, 
and,  althongh  ahe  was  not  then  entitled  to 
the  leg^  tttl^  the  cxrart  seems  to  have  oon- 
lidered  that,  m  aocoont  of  her  prerions  set- 
tlement and  inqiroTementB,  snch  equities  at- 
tftdied  as  entitled  her  to  the  nltlmate  title  as 
ber  separate  property ;  the  further  fact  appear- 
ing in  that  ease  that  as  between  the  husband 
and  wife,  tbe  land  was  deemed  to  be  the 
wife's  separate  pn^ertj'  In  Ahem  t.  Ahem, 
81  Wash.  884,  71  Paa  1028,  96  Am.  St  Rep. 
912,  the  hnsband  and  wife  bad  realded  upon 
the  homestead  more  than  six  years,  when 
tbe  wife  died.  Final  proof  was  made  after 
ber  death,  and  tbe  patmt  was  issued  to  tbe 
hnsband.  It  was  held  that  the  land  became 
commnnlty  ptopaets.  In  Townw  t.  Rodegeb, 
88  Wash.  US,  74  Fac.  60.  99  Am.  St  Bep.  986, 
!t  was  beld  titat  where  a  settler  upon  onsur- 
Teyed  public  lands  died,  leaving  no  widow, 
and  withoot  belrs  who  were  citlz^s  of  tbe 
United  States,  the  land  was  again  apea  to 
settlmoit,  since  tbe  heirs  could  not  succeed 
by  right  of  Inberlbmce,  bnt  by  Tirtae  only  ct 
a  preference  right  glvoi  tbem  by  tbe  laws  of 
tbe  United  States  If  they  had  been  dnly  quali- 
fied citizens.  In  James  t.  James,  85  Wash. 
656,  77  Paa  1082,  tbe  homesteader  and  Us 
wile  settled  upon  land,  and  three  years  after- 
wards tbe  wife  died.  The  husband  completed 
the  required  residence  and  obtained  a  patent 
It  was  said  In  that  case  that  one  wbo  had 
been  l^ally  adopted  by  the  husband  and  wife 
<  as  a  son  was  the  lawful  heir  of  tbe  deceased 
wife,  and  bad  an  interest  in  the  land. 

It  is  possible  that  some  of  the  expressions 
in  tbe  alMTe  cases  may  be  said  to  support 
respondents'  contention  here,  and  perhaps  tbe 
conclusions  npon  the  facts  in  some  of  them 
justly  tbB  contention  that  the  decisions  are 
decisive  of  this  case  In  favor  of  resiwndents. 
Be  that  as  It  may,  we  shall  now  refer  to 
recent  federal  decisions.  In  McCune  t.  Es- 
slg  <a  C.)  lis  Fed.  278,  the  following  facts 
existed:  McCune  settled  upon  land  In  this 
state  as  a  homestead,  and  made  entry  there- 
on. Within  a  year  he  died  Intestate;  Ms 
only  surviving  heirs  being  his  widow  and  a 
daughter,  who  continued  to  reside  upon  the 
land  the  required  time  for  the  widow  to 
complete  the  homestead  right&  Mrs.  Mc- 
Cune, having  become  Mrs.  Donahue  by  re- 
marriage, then  made  final  proof,  and  a 
patent  was  Issued  to  her.  About  a  year  after 
the  Issuance  of  the  patent  she  conveyed  the 
l.iud  to  the  defendants  In  the  case  cited. 
Thereafter  the  daughter  Instituted  the  suit 
to  procure  a  decree  establishing  that  she  was 
tbe  owner  of  an  undivided  half  of  the  land. 
Her  ontentlon  was  that,  wlien  the  land  was 
conveyed  by  the  patent  to  her  mother.  It  be- 
came the  property  of  the  community,  com- 


posed of  ber  father  and  motlm ;  fliat  she,  as 
the  surviving  heir  of  the  father,  succeeded 
to  his  Interest;  and  that  the  interest  was 
not  conv^ed  by  tbe  mother's  deed  to  the  de- 
fendants in  the  action.  Tbe  suit  was  begim 
in  the  superior  court  of  this  state  for  Lincoln 
county,  and  was  removed  to  tbe  United 
States  Circuit  Court.  That  court  retained 
the  cause  on  the  ground  that  the  question  In 
the  case  was  one  which  must  be  resolved  by 
tbe  laws  of  the  United  States,  and  decided 
that  the  widow,  npon  the  Issuance  of  the 
patent  to  ber,  took  the  entire  title  as  ber 
separate  property,  and  that  there  was  no 
community  Interest  to  descend  to  the  daugh- 
ter. This  ruling  was  affirmed  by  the  United 
States  Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit McCune  v.  Essig,  122  Fed.  688,  59  C.  C 
A.  429.  The  same  case,  on  appeal  to  the  Su- 
preme Court  of  the  United  States,  was  in  all 
particulars  affirmed  by  a  recast  dedslon, 
rendered  November  27,  1905,  and  not  yet  offi- 
cially publisbed ;  the  opinion  being  written  by 
Mr.  Justice  McKenna.  26  Sup.  Ct  78,  50  L. 
Ed.  — .  From  a  copy  of  that  opinion,  which 
has  been  placed  before  us,  we  here  quote: 
"Tbe  action  of  tbe  lower  courts  on  the  motion 
to  remand  and  on  the  merits  is  attacked  by 
appellant  to  a  certain  extent  on  the  same 
ground,  to  wit  that  the  laws  of  Washington 
determine  the  title  of  the  parties,  not  tbe 
laws  of  the  United  States.  The  Interest  In 
McCune,  acquired  by  bis  entry.  It  is  contend- 
ed, was  community  property,  and  passed  to 
appellant  under  the  laws  of  the  state.  Sec- 
tions 4488  to  4491  of  the  statutes  of  Wash- 
ington provide  that  property  and  pecuniary 
rights  owned  by  either  husband  or  wife  be- 
fore marriage,  or  that  acquired  afterwards 
by  gifts,  bequests,  devise,  or  desert  shall 
be  separate  property.  Property  not  so  ac- 
quired or  owned  shall  be  community  prop- 
erty,  and,  in  the  absence  of  testamentary  dis- 
position by  a  deceased  husband  or  wife,  shall 
descend  equally  to  the  legitimate  issue  of 
hie  or  their  bodies.  1  Balllnger's  Ann. 
Codes  &  St  Belying  on  these  provisions, 
the  argument  of  appellant  Is,  and  we  give 
It  in  the  words  of  her  counsel :  'When  Wil- 
liam McCune  entered  this  land,  he  bad  not 
the  legal  title,  but  he  had  an  Immediate 
equitable  Interest  and  the  exclusive  right  of 
possession  until  forfeited  by  failure  to 
carry  out  the  terms  of  his  entry.  United 
States  V.  Turner  {O.  O.)  64  Fed.  228.  Tbe 
terms  of  his  entry  were  carried  out  The 
patent  issued  by  reason  of  bis  entry.  Tbe 
stete  Legislature  had  the  right  to  direct  to 
whom  that  equlteble  right  and  Interest  should 
pass.  If  tbe  righte  and  Interests  under  that 
entry  had  been  forfeited,  the  state  law 
would  have  no  effect  upon  the  title  to  the 
land.  That  equitable  Interest  ripened,  and 
was  confirmed  by  the  patent*  But  this  Is 
be^ng  tbe  question.  What  interest  arose 
In  McCune  by  his  entry,  wbo  could  upon  bis 
death  fulfill  the  coodltions  of  settlement  and 
proof,  and  to  whom  and  for  whom  title  would 
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pass,  dc|>eiided  upon  tbe  laws  of  tbe  muted 
States.  Bemlor  t.  Bomler,  147  U.  8.  242; 
13  Sup.  Ct  244,  S7  L.  Ed.  152.  The  motion 
to  remand  was  rightly  overraled."  After 
gootlnc  the  federal  statntes  relating  to  tbe 
condttlonB  of  homestead  entries  and  settle- 
ment (sections  2291,  22^  {tev.  St  [U.  S. 
Gomp.  St  1901,  pp.  ISOO,  1894]),  the  (pinion 
furthu  says:  "It  requires  an  exercise  of 
lngenult7  to  establish  nncertatnty  in  these 
proTlaiona.  Tbey  say  who  shall  enter  and 
what  he  shall  do  to  complete  title  to  the  rl^t 
thus  acquired.  He  may  reside  vpoa  and 
CDltivi^to  the  land,  and  doing  so  Is  entitled 
to  a  intent  If  he  dle^  his  widow  Is  glren  tbe 
right  of  residence  and  cnltlvation,  and  'shall 
be  entitled  to  a  patent  as  in  other  cases.'  He 
can  make  no  devolution  of  tiie  land  against 
her.  The  statute  which  gives  him  a  rl^^t 
gives  her  a  right  She  is  as  much  a  benefi- 
ciary of  tbe  statute  as  be.  The  words  of  the 
statute  are  clear,  and  express  who,  In  turn, 
shall  be  Ite  beneficiaries.  The  contention  of 
SKiellant  rererses  tbe  «der  of  tbe  stetnte 
and  gives  the  children  an  Interest  paramount 
to  that  of  tbe  widow  through  the  laws  of  the 
state.  The  law  of  the  stete  Is  not  competoit 
to  do  this.  As  was  observed  by  Qrcnlt  Judge 
Ollbert:  The  law  of  the  stete  of  Washing- 
ttm.  governs  tbe  descent  of  land  lying  within 
the  stete,  but  tbe  quntlon  here  Is  whether 
there  had  been  any  descent  of  lands.'  And 
against  application  of  tbe  stete  law  the  learn- 
ed Judge  cited  Wilcox  v.  McGonnell,  IS  Pet 
B17,  10  Ii.  Bd.  264,  and  BeEnlor  v.  Bemler. 
snpra.  In  tile  fturaer  It  was  said  that  when- 
ever the  question  Is  whether  titie  to  land 
wU^  had  been  tbe  property  of  tbe  United 
Stetes  has  passed,  that  question  must  be  re- 
solved by  the  lam  of  the  United  Stetes,  but 
that  whenever,  according  to  those  laws,  the 
titie  shall  have  passed,  then,  like  all  other 
property  in  tbe  stete.  It  is  subject  to  stete 
legislation.  In  Bemler  v.  Bemler  It  was 
said  that  the  object  of  sections  2291  and  2292 
was  *to  provide  the  method  of  completing  the 
homoitead  claim  and  obtelning  a  pateut 
tha«f  or,  and  not  to  establlsb  a  line  of  descent 
or  rales  of  distribution  of  the  deceased  entry- 
man's  estete.*  See  Hall  v.  Russell,  101  U.  S. 
COS,  2B  L.  Ed.  829.  And  hence  it  was  decided 
that  Mrs.  Donahue  took  the  title,  free  from 
any  Interest  or  right  in  tbe  appellant  under 
the  laws  of  the  state.  Against  tbe  ^ect  of 
the  patent  conv^lng  titie  to  Mrs.  Donahue, 
appellant  invokes  the  doctrine  of  relatlra.  It 
is  admitted  'that  the  title  to  the  real  estete 
in  tbe  case  at  bar  passed  and  vested  accord- 
ing to  the  laws  of  the  United  States  by  pat- 
ent' But  It  is  contended  that  q.  bm^dal 
Interest  having  boax  created  by  the  stete 
law  in  HcCnne  when  the  tlUe  passed  out  of 
the  United  Stetes  by  the  patent  it  Mustantiy 
dropped  back  In  time  to  the  inception  or  In- 
itiation of  the  equlteble  right  of  William 
McGune,  and  that  tbe  laws  of  the  stete  in- 
terc^)ted  and  prevented  the  widow  from  hav- 
ing a  complete  title  without  first  complying 


with  the  probate  laws  of  the  state.*  This, 
bowevOT,  Is  but  anotiier  way  of  assrating  the 
law  of  the  stete  against  the  law  of  the  United 
Stetes,  and  imposing  a  limitation  upon  the 
titie  of  the  widow  which  section  2291  of  the 
Bevised  Stetutes  does  not  Impose^  It  mi^ 
be  that  appellant^s  contontim  has  support  in 
some  ea^resHlons  of  the  stete  dedslons.  If, 
bowevn-,  th^  may  be  construed  as  going  to 
the  extent  contmded  for,  we  are  unable  to 
accc^  than  as  controlling." 

Thore  Is  no  necessity  tor  fnrthw  reviewing 
the  argumente  of  our  own  or  of  the  federal 
dedslona  Tbe  above  dedadon  Is  final  and 
conclurive  that  tiie  question  as  to  what  title 
passed  to  Carlson  must  be  resolved  by  tbe 
laws  of  tbe  United  States.  Without  regard 
to  tiie  cmnmunlty  laws  of  tbls  stat^  it  fol- 
lows from  tbe  decisl<m  that  whai  tme  makes 
a  homestead  entry  and  dies  before  com- 
pleting the  full  residence  period  necessary 
under  the  homestead  law,  and  leaving  a  wid- 
ow who  ccnui^etes  the  porlod  of  residoice, 
makes  proof,  and  procures  a  patent  tiie  land 
becomes  the  absolute  sqiarate  proputy  at 
such  widow.  In  so  far  as  our  own  previous 
dedslons  may  be  In  eonfilct  with  the  above, 
when  applied  to  a  similar  state  of  facts,  they 
must  now  be  treated  as  overmled.  The 
facte  In  tbe  case  at  bar  are  very  similar  to 
those  in  McCune  v.  Bss^.  In  the  other  case 
the  husband  died  and  the  widow  competed 
tbe  homestead  titie;  while  in  this  on^  the 
wife  died  within  tbe  third  year  of  resUlence, 
and  the  husband  oommnted  tiie  bomeetead 
righte  and  made  final  proof,  paying  cash,  and 
procuring  patent  to  himself.  If  Carlson's 
titie  bad  hem  perfected  as  a  homestead  title, 
we  should  see  no  dUterence  In  principle  by 
which  to  distinguish  it  from  the  McCune 
Cas&  Our  views  upon  this  point  were  ex- 
pressed in  the  case  of  Hall  v.  Hall  (recently 
dedde^  83  Paa  108,  as  follows:  'True  the 
homestead  law  provides  that  the  patent  shall 
issue  to  tiie  widow  In  such  cases;  but  it 
seems  Inconslstoit  to  hold  that  tiie  widow  ac- 
quires the  entire  title  on  the  death  ot  the 
entryman,  and  that  tiie  entryman  only  ao- 
qnires  an  undivided  one-half  Interest  on  tbe 
death  of  his  wife,  nnder  Identical  drcum- 
stances.  The  manlfnt  object  of  our  com- 
munity property  syston  is  to  place  tiie  hus- 
band and  wife  on  an  equal  footing  as  to 
their  property  rl^ts,  and  perhaps  the  law 
should  be  so  administered  as  to  accwd  to 
each  the  same  property  righte  on  the  death 
of  the  other."  Tbe  additional  tsct  In  this 
case,  that  Carlson  commuted  the  homestead 
entry  and  paid  cash  for  the  land,  strengthens 
reiqmndent's  position.  By  the  consent  and 
concurrence  of  tbe  United  Stetes,  be  relln- 
qnlshed  tbe  homestead  entry  and  availed 
himself  of  the  beneflte  of  tbe  law  granting 
preemption  rights.  The  titie  conveyed  to 
him  was  based  upon  a  new  consideration 
passing  from  him  to  tiie  United  States,  a 
consideration  rattrely  different  from  the  con- 
ditions which  inhered  In  the  homestead  mtry. 
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We  see  no  escape  the  conclusion  that 

Carlson  took  the  title  as  bis  sole  and  sepa- 
rate property.  It  follows  that  reiqpcmdents 
have  no  title  In  the  lands  tn  qnestion  and  no 
cause  of  action. 

The  judgment  Is  reversed,  and  the  cause  re- 
manded, with  Instmctloiu  to  enter  Judg- 
ment dismissing  the  action. 

MOUNT,  C.  J.,  and  RUDKIN,  rULLBR- 
TON,  CROW,  ROOT,  and  DUNBAR.  JJ, 
ooncnr. 


STARR  T.  ^NA  LIFE  INS.  GO. 
(Supreme  Court  ol  Washington.  Dec.  27,  1905.) 

1.  Ihbusahob— AcciDEHT  InsuaAHCi  —  Con- 

DinON    or  POUCr— BlKAHH— BUBDIH  OT 

PBoor. 

Where,  In  an  action  on  an  accident  poller, 
plalntifl  proTed  that  Insured  died  of  violent 
ujnries  which  left  vtslble  marics  on  his  body, 
the  harden  was  on  the  defendant  to  show  tiiat 
the  injuries  resulting  Id  iusnred's  death  were 
caused  by  the  violation  of  some  of  the  excepted 
causes  in  the  contract,  creating  a  forfeiture  of 
the  Insorance. 

[Ed.  Note.— For  cases  in  point,  see  vol.  28, 
Gent.  Dig.  iDsnranoe,  H  168Z-:16et.l 

2.  Sahb— Pouor—ConsTBnonoH. 

Where  an  accident  policy  provided  that  It 
sbonld  not  cover  injuries  sustained  while  Insor- 
ed  was  on  any  railroad  bridge  w  'Vlght  of  way," 
except  at  established  crossings  of  such  roads 
with  public  highways,  the  term  Sight  of  way" 
sbouid  be  constmed  as  meaning  the  way  or 
track  on  which  trains  travel,  and  not  the  en> 
tire  width  of  the  railroad  company's  ground. 

[Ed.  Note. — For  cases  In  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  M  IIM,  1172.] 

3.  EviDBHCB— Res  Qebtm. 

Deceased,  with  certain  associates,  went  to 
a  depot  in  the  early  morning  intending  to  take 
a  certain  train.  Deceased  left  his  associates, 
and  after  the  train  was  gone  he  was  found 
with  both  arms  so  mangled  and  crashed  that 
amputation  was  necessary,  and  he  died  within 
36  hours  after  the  accident  Within  an  boor 
after  the  accident  he  made  a  statement  that  in 
attempting  to  so  round  the  end  of  the  train 
he  fell,  struck  nls  head  against  a  railroad  tie, 
which  rendered  him  unconscious,  and  when 
the  train  pnlled  out  be  discovered  that  tie 
bad  sastalned  the  Injuries  in  question.  Held, 
that  such  statement  was  not  so  remote  from 
the  time  tlie  injury  occurred  as  to  render  it 
Inadmissible  as  res  geatse. 

[Ed.  NotAf  For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Bvldencs.  H  £72-874^ 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Win.  A.  Huneke,  Judge. 

Action  by  Amelia  Starr  against  the  ^tna 
Life  Insurance  Company.  From  a  Judgment 
In  favor  of  defendant,  plaintur  appeals.  Re- 
versed. 

Jas.  A.  Williams  and  Denton  M.  Crow,  for 
appellant  Post,  Avery  *  Hlgglns,  for  re- 
VondcDt 

DUNBAR,  J.  The  appellant  Is  the  bene- 
ficiary named  In  a  certain  accident  insurance 
policy  issued  to  her  husband,  Martin  Luther 
Starr.  This  action  was  brought  by  appellant, 
as  such  benefldaiy,  to  recover  the  principal 
88 


sum  of  $6,000,  by  reaMon  of  the  loss  of  the  life 
of  said  Martin  Lntb«  Starr  as  the  proximate 
result  of  external,  violeot,  and  accidental 
means.  Some  of  the  facts  were  stipulated 
between  appellant  and  respondent,  and  ap- 
pear as  follows:  On  December  6,  1903,  the 
insured,  Martin  Luther  Starr,  was  at  Hat- 
ton,  Adams  county.  Wash.  At  about  4  o'clock 
In  the  morning  of  said  day  said  Starr,  with 
some  companions,  started  from  the  hotel  for 
the  Northern  Pacific  Railway  Depot  The 
train  for  Spokane  was  then  due,  and  came  In 
shortly  after  said  Starr  and  his  companions 
arrived  at  the  depot  It  was  then  still  dark. 
Starr  left  bis  companions  before  the  arrival 
of  the  train,  and  when  the  train  arrived  he 
conld  not  be  found  by  bis  companions,  who 
made  some  search  for  him.  Shortly  after  the 
train  pulled  out  for  Spokane  some  men  at  the 
depot  beard  Starr  calling  from  a  direction  op- 
posite to  that  In  which  the  train  had  gone,  and 
In  a  few  momenta  said  Starr  came  to  the  depot 
from  the  direction  opposite  to  that  the  train 
had  gone-^that  Is,  from  down  the  track  to- 
ward Tac(»na — with  both  arms  hanging  limp 
and  In  a  crushed  condition.  Within  two  days 
after  said  Starr  was  discovered  as  aforesaid 
he  died  from  the  effect  of  such  Injuries.  Be- 
fore his  death  his  arms  were  amputated  for 
the  pnrpoae  of  saving  bis  life.  Said  Stan- 
had  not  received  said  Injuries  before  leaving 
his  companions  at  the  depot.  The  evidence 
shows  that  prompt  notice  was  given  the  re- 
spondent of  said  injuries  and  the  subsequent 
death  of  the  Insured,  and  that  within  the 
time  limited  by  the  policy  proper  proofs  of 
death  were  furnished.  Respondent  denied 
any  liability  under  the  policy  of  Insurance, 
and  tb«*eafter  this  action  was  broii^ht 

The  complaint  set  up  the  death  by  Occident, 
the  provisions  of  the  poli<7,  etc.,  and  all  the 
allegations  usual  in  such  a  case.  The  answer 
admitted  the  Issuance  of  the  policy  by  the  de- 
fendant, but  alleged  that  there  were  other 
conditions  and  requirements  In  the  policy, 
not  mentioned  in  the  complaint,  wherein  It 
was  provided  that  the  failure  to  comply  with 
such  provisions  would  work  a  forfeiture  and 
loss  of  all  rights  under  the  poll<7;  affirma- 
tively alleged  that  the  policy  of  Insnrance, 
described  in  the  ctunplalnt  and  sued  upon, 
contained  the  following  provision:  "Tbls  In- 
surance does  not  cover  disappearance  nor 
suicide,  sane  or  Insane,  nor  the  result,  fatal 
or  otherwise,  of  Injuries  of  which  there  is 
no  visible  mark  upon  the  body  (except  as 
hereinbefore  provided) ;  nor  in  event  of  ac- 
cident or  death,  loss  of  limb  or  sight  or 
disability  resulting,  wholly  or  partly,  directly 
or  Indirectly,  from  bodily  or  mental  Infirmly, 
or  disease  In  any  form,  nor  from  sleepwalk- 
ing, medical  or  surgical  treatment,  war,  or 
violating  the  law;  nor  for  injuries  Inten- 
tionally inflicted  upon  the  Insured  by  himself ; 
nor  does  It  cover  (except  as  Incident  to  the 
occupation  of  railway  employ^)  entering  of- 
trying  to  enter  or  leave  a  moving  conv^ncei 
using  steam  or  electricity  as  a  motive  powai 
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(excq)t  cable  and  electric  street  cars)  being 
In  any  place  In  or  on  any  snch  converance 
wblcb  has  not  been  provldea  for  tbe  oocapa- 
tlon  of  paaaengem  during  transit,  or  being 
on  any  railroad  bridge  or  rlgbt  of  way,  ex- 
cept at  established  crossings  of  inch  roads 
with  public  highwB7s."  The  answer  further 
averred  that  the  insured  was,  at  the  time  of 
said  Injury,  trying  to  board  a  moving  rail- 
road trialn  at  a  place  other  than  a  station, 
or  trying  to  commit  sulddei  and  at  said  time 
was  on,  and  said  injury  occurred  on,  the 
right  of  way  of  the  Northern  Pacific  Ball- 
way  Company's  railroad,  and  at  a  place  that 
was  not  then  an  established,  or  any,  mwslng 
of  such  railroad  with  a  public  hl^way ;  that 
said  railroad  rlgbt  of  way  at  the  place  where 
said  Injury  occurred  was  at  tbe  time  400  feet 
wide,  and  that  the  said  railway  company's 
railway  tracks  ran  approximately  in  the  cen- 
ter of  said  right  of  way.  The  reply  admitted 
tbe  exceptions  specified  la  the  answer  In  the 
affirmative  defense,  but  denied  tbe  other  al- 
legations. At  the  conclusion  of  the  plain- 
tiff's testimony,  upon  motion  of  defendant, 
tbe  case  was  taken  from  the  jury  on  the 
ground  that  there  was  not  sufficient  testi- 
mony to  sustain  a  verdict,  and  an  order  of 
dismissal  was  made.  From  tbe  Judgment  fol- 
lowing this  order,  this  ai^eal  is  prosecuted. 

It  Is  alleged  that  tbe  court  erred  In  sus- 
taining respondent's  challenge  to  the  suf- 
ficiency of  tbe  evidence,  and  In  refusing  to  per- 
mit certain  testimony  which  we  will  hereafter 
refer  to.  It  appears  from  tbe  record  and  tbe 
statements  made  by  the  court  that  the  court 
was  of  the  opinion  that  the  burden  of  proof 
was  upon  tbe  appellant  to  show  that  the 
death  of  the  insured  did  not  occur  by  reason 
of  some  of  the  exceptions  Incorporated  In  the 
policy.  From  an  examination  of  all  available 
authority  on  that  subject  we  are  forced  to 
the  conclusion  that  the  court  erred  In  this 
particular.  It  Is  the  established  and  uni- 
versal law  that  insurance  policies  are  to  be 
construed  In  favor  of  the  insured,  and  most 
strongly  against  insurance  companies.  This 
is  a  reasonable  rule,  considering  the  fact  that 
these  policies  are  prepared  by  men  who  are 
learned  In  the  law  and  trained  in  preparing 
contracts  of  this  kind,  and  who  have  studied 
the  legal  effects  of  all  tbe  multifarious  pro- 
visions in  tbe  ordinary  Insurance  polldw, 
whether  accident  or  life;  while  the  insured 
are  frequently  men  and  women  of  limited 
understanding,  of  simple  methods  of  thought, 
and  who,  as  a  rule,  would  not  be  capable  of 
technically  construing  doubtful  provisions  in 
a  contract  Speaking  of  this  proposition.  It 
was  said  by  the  Supreme  Ckiurt  of  Alabama, 
In  Equitable  Acc.  Ins.  Go.  v.  Osbom,  9  South. 
SCO,  13  L.  B.  A.  267,  269:  "Exceptions  of 
this  kind  are  construed  most  strongly  against 
tbe  insurer,  and  liberally  in  favor  of  tbe  in- 
sured. This  is  now  the  settled  rule  for  con- 
struing all  kinds  of  insurance  policies,  ren- 
dered necessary,  especially  In  modem  times, 
to  circumvent  the  Ingenuity  of  the  insurance 


etmipanlea  in  bo  framing  contracts  of  Hila 
kind  as  to  make  tiie  exceptions  unfairly  dfr 
Tonr  the  whole  policy."  In  omCormity  with 
this  mle,  an  examination  of  the  subject . 
shows  that  almost  nntTrasal  antborlty  Im- 
poses upon  the  Insurance  company  tbe  burden 
of  eatabllshlng  tbe  fact.  In  an  actlm  on  an 
accident  Insurance  poUcy,  that  tbe  acddent 
happened  by  reastm  of  something  that  was 
excepted  from  tbe  provisions  of  the  policy, 
and  that  tbe  burden  la  not  Imposed  npon  tiie 
Insured  to  affirmatively  show  that  the  ac- 
cident did  not  occur  by  reason  of  any  or  all 
of  the  exceptions  Incorporated  in  tiie  policy. 
Tbe  rule  Is  thus  announced  In  1  Cyc.  289: 
"As  to  Acddenlal  Character  ot  Injury.  On 
an  Issue  as  to  whetb«  tbe  Injury  to  or  deatb 
of  the  Insured  was  caused  by  accidental 
means,  or  by  some  cause  excepted  by  the 
policy,  the  1^1  presumption  is  against  the 
Insanity  of  Insnied,  IntentloAal  Injuries  by 
third  pmuns,  lack  of  due  care  and  diligence, 
self-Infllctod  Injuries,  and  suicide.  These 
presumptions  may  be  overcome,  bowevor,  by 
facts  and  drcnmstances  establishing  tbe 
contrary."  Further,  und^  tbe  head  of  "Bnr- 
dm  of  Proof:"  'TThe  bnrdoi  of  proof  Is  on 
plaintiff  to  show  that  tbe  Injury  or  death  was 
due  to  accidental  or  othor  means  specified 
In  the  policy.  *  *  *  (b)  The  burden  rests 
on  the  defendant  to  show  tiiat  tbe  policy  has 
been  avoided  by  reason  of  a  breach  of  some 
condition  precedent  or  that  the  Injury  or 
death  was  caused  by  some  act  which  Is  made 
an  exception  to  tbe  risk  In  the  policy,  or  that 
the  action  was  not  brought  within  the  time 
required  by  the  policy." 

Meadows  v.  Pacific  Mut  Life  Ins.  Co.  (Mo. 
Sup.)  81  S.  W.  S78,  is  a  case  almost  identical 
In  circumstances  and  In  principle  with  ttie  on^ 
at  bar.  There  It  was  shown  that  tbe  de- 
ceased left  tbe  depot  for  the  purpose  of  board- 
ing a  freight  train  standing  at  the  station, 
and  was  soon  after  found  mangled  on  the 
railroad  track ;  and  It  was  held  that  undv 
such  proof.  In  the  absence  of  other  evidence, 
the  death  was  accidental.  From  a  long  and 
carefully  considered  opinion.  In  wblcb  many 
cases  are  reviewed,  we  quote  the  following 
excerpt;  "The  plaintiff  showed,  beyond  con- 
troversy, that  Meadows  died  by  violent  In- 
juries, which  were  plainly  visible  upon  bis 
body,  and  that  the  nature  of  these  Injuries 
left  no  doubt  that  they  were  the  sole  cause  of 
his  death;  and  proper  proofs  were  made. 
Here  he  rested.  He  bad  made  a  prima  facie 
case,  unless  we  are  required  to  presume  that 
because  he  was  killed  by  being  run  over  by 
cars  on  a  railroad  track,  he  was  voluntarily 
exposing  himself  to  unnecessary  dangers,  and 
was  violating  his  agreement  in  regard  to  be- 
ing upon  a  roadbed  of  a  railroad,  within  the 
meaning  of  the  policy.  Such  a  presumption 
would  destroy  tbe  presumption  indulged  by 
the  law  that  Meadows  was  at  the  time  exer- 
cising proper  care  for  his  safety.  In  the  ab- 
sence of  all  evidence  to  the  contrary,  the  law 
presumes  that  be  was  excising  due  care  for 
his  protection"— quoting  from  AUen  t.  Wtl. 
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lard,  57  Pa.  37^  where  the  court  said:  '*Tbe 
natural  InetiDct  which  leads  men  In  their 
sober  nensee  to  avoid  Injury  and  preserve 
life  Is  an  element  of  evidence.  In  all  qnea- 
tions  teaching  the  conduct  of  men,  motives, 
feelings,  and  natural  Instincts  are  allowed  to 
have  their  weight."  The  court  then  quoted 
from  Parsons  v.  Railway  Co.,  94  Mo.  280,  6 
8.  W.  464,  where  it  was  said:  "There  Is  no 
contrlbntory  negligence  In  the  case,  so  fai'  as 
the  evidence  goes.  It  can  only  be  ft>nnd  by 
Indulging  In  unwarranted  presumptions.  The 
only  presumption  the  law  indulges  In  respect 
ttiereto  to  that  the  deceased  was  in  the  exer- 
cise of  ordinary  care  and  diligence  at  all 
times,  in  the  discharge  of  hto  duties,  until  the 
contrary  aK)ears"— dtlng  Buesdiing  y.  Gas- 
light Co.,  78  Ho.  219,  30  Am.  Rep.  908,  Hucfc»- 
hold  T.  Railway  Co„  90  Mo.  648,  2  B.  W.  791, 
and  Ommpley  t.  Railroad  Go.,  Ill  Ua  15% 
19  8.  W.  82a  to  the  effect  that  it  was  not  In- 
enmbent  iqpim  plaintiff  In  the  flrst  place  to 
prove  that  tiie  deceased  was  in  the  exercise 
of  ordinary  care  and  prodoice,  and  Hallory 
T.  Insnrance  Go.,  47  N.  T.  62,  and  Lancaster 
T.  Inanrance  Gol,  62  Mo.  121,  to  the  effect  that, 
in  the  absence  of  all  evidence  as  to  how  the 
Insorcd  came  to  be  thrown  under  the  train 
which  killed  him,  tte  preenmptlon  was  that 
it  was  the  result  of  accident 

Another  carefully  prepared  opinion  Is  that 
of .  Judge  Day,  of  the  United  States  Gircnlt 
Court  in  the  case  of  Standard  Life  &  Acddent 
Ins.  Co.  T.  Thofnton,  100  Fed.  082,  40  O-'O. 
A.  664,  L.  R.  A.  116,  where,  aftar  an  analy- 
sis and  review  ot  the  anttMnittes,  It  was  said: 
"This  presomptkm  most  stand  in  the  case  and 
be  decMve  of  It  until  oramnne  by  teattanony 
w^cb  will  outweigh  the  presumption.  It  casts 
upon  the  defendant  who  claims  that  the  death 
was  Intentional,  the  bntden  of  estabHablnc  It 
by  a  prepoQd«^Dce  of  ihe  evidence.  Where,  In 
an  action  on  a  cmitract  of  insiuance,  It  is 
claimed  that  death  reeultedfirom  (me  of  the  ex- 
cepted caosea  enmnwated  on  the  baift  oC  the 
policy.  It  was  held  in  Railway  Officials'  & 
Employea'  Ace:  Ass'n  v.  Dnunmons  <Neb.) 
76  N.  W.  662,  that  the  plaintiff  was  only  re- 
quired to  bring  her  case  within  the  terms  of 
the  policy  appearli^  on  Its  face;  that  she 
was  not  required  to  negative  the  conditions  or 
exceptions  indorsed  thereon;  that  in  declar- 
ing on  a  contract  which  contains  exceptions, 
condltlonB,  or  proTisos  it  is  not  necessary  for 
the  pleador  to  do  more  than  to  allege  the  gen- 
eral clause  under  which  his  cause  of  action 
has  arisen ;  that  he  Is  not  obliged  to  set  out 
and  n^atlve  a  distinct  clause  which  operates 
as  an  exception  to  the  general  clause,  but 
which  was  not  Incorporated  in  It ;  that  such 
condition  afforded  the  basis  for  an  affirmative 
defease,  which  would  defeat  a  recovery  If 
sustained  by  adequate  proof ;  and  that  the 
burden  of  proving  that  death  resulted  from 
any  of  the  causes  enumerated  on  the  back  of 
tl»e  iwlicy  was  on  the  defendant" — citing  An- 
thony V.  Association,  1G2  Mass.  3S4,  38  N. 
E.  973.  26  U  R.  A.  406.  44  Am.  St  Rep.  367; 
Inaurance  Co.  t.  Brown,  67  Miss.  80S,  84  Am. 


Rep.  446;  Association  v.  Sargent.  142  U.  S. 
C92,  12  Sup.  CL  832,  35  L.  Ed.  1160.  But  It 
la  needless  to  quote  authority,  for  the  over- 
whelming weight  of  Judicial  opinion  suatalnn 
this  rule.  In  fact  this  Is  not  denied  by  the 
learned  counsel  for  respondent,  but  he  asserts 
that  good  law  is  not  made  of  numbers  of  au- 
thorities, and  that  logic  alone  is  weight 
Outside  of  the  presumption  which  ordinarily 
attaches,  that  the  numerical  weight  of  au- 
ttiorlty  correctly  expresses  the  law,  an  ex- 
amination of  the  authorities  on  this  proposi- 
tion, togettier  with  the  reasoning  advanced  to 
sustain  the  decisions,  convinces  ns  that  the 
appellant's  contention  must  be  sustained,  not 
only  by  the  numerical  straigOi  ot  decision, 
but  by  the  weight  of  logic. 

If  It  be  true,  tiien,  that  the  bnrd»  was  i(p- 
on  the  respondokt  to  show  dot  the  death  of 
the  Insured  was  caused  1^  an  Infraction  ot 
scoae  ot  the  proTialons  whliA  were  exceptions 
to  the  provisions  of  the  policy,  the  cases  re> 
lied  upon  by  the  lower  court  and  decided  t^^ 
this  court  vls>i  Armstrong  v.  Oosmopolls,  82 
Wash.  110, 72  Pac:  1088,  and  Reldhead  v.  Skag- 
it County,  88  Wash.  174,  78  Pac.  1118,  wonld 
sustain  the  appellant's  cmtenUw  Instead  of 
the  decision  of  the  court  Those  were  per- 
sonal damage  cases,  where  a  recovery  could 
be  based  only  uiwo  the  negUgraoe  of  the  de- 
fendant ;  and  the  annoancemedt  by  this  court 
ttiat  Jurors  should  not  be  allowed  to  guesa 
at  how  an  accident  occurred,  bnt  that  thore 
must  be  some  iwoof  on  that  subject  before  a 
recovery  could  be  had,  would  app^  here  to 
the  proof  which  must  be  demanded  of  the 
respondent  A  prima  fade  case  having  been 
made  out  by  the  i^^iellant  the  negligence  of 
the  insured  bi  violating  any  of  the  excepted 
causes  in  the  contract  must  be  peovea  by  the 
re^tondent 

On  the  proposition,  which  might  arise  on  a 
retrial  of  ttie  cause  in  relation  to  the  mean- 
ing, within  the  contemplation  of  the  parties 
to  the  contract,  of  the  phrase  "right  of  way," 
there  seem  to  be  no  direct  adjudications,  it 
to  not  contended  by  the  respondent  that  the 
expression  "right  of  way,"  as  used  in  the 
policy,  contemplates  the  full  400  feet  right  of 
way  that  this  company  has  where  the  acci- 
dent happened,  but  that  it  means  something 
more  than  the  mere  roadbed.  Contracts  of 
this  kind,  like  other  contracts,  must  be  con- 
strued with  reference  to  what  was  the  proba- 
ble iDtention  of  the  parties.  What  interest 
was  to  be  protected;  what  danger  guarded 
against?  Construing  this  contract  In  the 
light  of  these  queries,  and  not  being  bound  by 
its  pure  literalism,  we  must  conclude  that  the 
object  of  the  precautionary  provision  was 
to  prevent  recovery  for  accidents  by  cars. 
Such  accidents  must  of  necessity  happen  on 
the  roadbed.  It  Is  plain  that  the  occupancy 
of  the  right  of  way  outside  of  the  roadbed 
would  not  Increase  the  hazard,  and  we  are 
Inclined  to  construe  the  expression  "right  of 
way"  ns  meaning  the  way  that  the  train  has 
a  right  to  travel,  and  can  travel,  viz.,  on  the 
track,  which  doUgnates  the  only  ground  over 
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wblch  tbe  train  can  travel,  and  the  only  place 
at  wblch  It  can  do  any  Injury  to  any  oife 
trespassing  on  Its  right  of  way. 

After  the  conrt  had  indicated  Its  view  as 
to  where  the  harden  of  proof  rested  In  this 
case  tbe  appellant  asked  to  have  the  case 
opened  for  tbe  purpose  of  Introducing  testi- 
mony In  relation  to  the  circumstances  under 
which  the  accident  happened.  Leave  was 
granted,  and  witness  Munger  was  called  to 
testify  In  that  particular.  Mr.  Munger  testi- 
fled  that  he  was  called  immediately  after 
Starr  was  discovered,  that  be  was  at  his 
home  about  three  blocks  from  the  depot,  that 
he  at  once  dressed  and  went  to  tbe  depot,  and 
found  Starr  lying  on  the  floor  with  bis  arms 
crushed,  and  within  10  or  16  minutes  there- 
after tbe  statement  was  made  to  Mr.  Munger 
and  Dr.  Marlon  which  the  appellant  offered 
in  evidence.  Tbe  wltn^  stated  that  be 
thought  it  was  about  an  hour  after  the  ac- 
cident when  this  statement  was  made  by 
Btarr.  His  only  way  of  estimating  the  time, 
however,  was  by  the  fact  that  he  had  been 
sent  for  and  bad  bad  time  to  dress,  and  that 
It  was  a  few  minutes  after  he  arrived  at  tbe 
depot  when  Starr  made  tbe  statement  This 
testimony  was  objected  to  by  counsel  for 
respondent,  and  the  objection  sustained  on 
tbe  ground  that  the  testimony  was  not  a 
part  of  the  res  gestee;  too  long  a  time  having 
elapsed  after  tbe  accident  before  the  state- 
ment was  made  by  Starr  to  the  witness.  Tbe 
offer  was  as  follows:  "Mr.  Williams;  I  of- 
fer to  show  by  this  witness  that  tbe  deceased 
and  Insured,  Martin  Luther  Starr,  Just  after 
the  acddeat,  at  the  time  that  the  witness 
talked  to  bim,  as  has  already  been  stated, 
stated  to  the  witness  that  he  bad  reached 
tbe  depot  before  the  train  arrived,  and  that 
he  left  the  depot  for  the  purpose  of  attending 
to  a  call  of  nature,  and  crossed  the  track, 
went  over  back  of  the  warehouse,  and  will 
show  by  evidence,  if  I  can,  that  the  ware- 
house was  In  the  direction  of  Tacoma  from 
this  road,  this  highway  crossing,  and  that, 
wbtle  be  was  there,  the  train  came  in  sooner 
than  he  expected,  and  stopped,  and  that  be 
found  tbe  train  a  vestibuled  train,  and  be 
could  not  board  the  train  from  the  side  on 
which  he  was  then,  and  that  the  only  way 
that  he  could  get  aboard  the  train  was  to  go 
around  the  rear  of  the  train,  and  that  he 
started  to  run  around  the  rear  of  tbe  train, 
the  be  stumbled  and  fell,  and  struck  his 
head  against  a  railroad  tie  or  some  othM*  ob- 
struction, and  was  rendered  unconscious,  and 
In  that  condition  be  remained  until  after  the 
train  pulled  out,  and  that  when  the  train 
pulled  out,  he  discovered  then  that  he  bad 
sustained  these  injuries  wblcb  he  had  at  tbe 
time  he  was  found  by  these  persons,  and 
intend  to  show  by  other  evidence  than  this 
witness  to  make  the  connection,  after  I  have 
introduced  this  evidence,  that  at  the  time  of 
the  injury  he  was  on  this  highway  that  was 
crossing  the  track."  It  may  be  that  imder 


the  rule  which  we  have  announced  in  re- 
lation to  the  burden  of  proof,  appellant,  upcm 
a  retrial  of  this  case,  may  not  find  it  neces- 
sary to  again  offer  this  testimony;  or  It  may 
be  that  testimony  may  be  offered  by  the 
respondent  in  relaUon  to  the  manner  in  which 
this  accld«it  occurred  wblch  will  necessitate 
the  offer  of  this  proof.  So  that  in  view  of  a 
contingency  of  that  kind,  we  think  it  beet  to 
pass  upon  the  admlBslbillty  of  the  testimony 
offered.  Tbe  ordinary  rule  Is  that  a  state- 
ment of  this  kind  must  have  been  made  ao 
recently  that  it  would  leave  no  room  for  col- 
lusion or  premeditated  self-serving.  But  no 
time  can  be  arbitrarily  fixed;  It  depending  so 
largely  upon  the  circumstances  of  each  indi- 
vidual case.  In  Dixon  v.  Northern  Pacific 
Railway  Co.,  37  Wash.  310,  TO  Pac.  793, 
68  L.  R.  A.  895,  we  held  that  16  minutes  was 
not  so  long  a  time  as  would  exclude  tbe  testi- 
mony, and  in  Roberts  v.  Port  Blakely  Mill  Co., 
80  Wash.  25,  70  Pac.  Ill,  that  testimony  given 
within  three  hours  after  a  railroad  accident 
had  occurred  could  be  admitted  as  res  gestee. 
In  this  case,  considering  the  facta  that  the 
man's  associates  bad  left  bim,  that  be  was  so 
mangled  and  crushed  that  an  amputati(Hi  of 
bis  arms  was  necessary,  and  that  he  died 
within  36  hours  of  the  accident  It  would  be 
a  violent  presumption  to  indulge  that  tiie 
statement  was  made  for  a  self-serving  pjir- 
pose;  and  we  think  that  tbe  refusal  of  testi- 
mony under  such  circumstances  would  tend 
to  work  an  injustice  by  excluding  testimony 
which  would  have  a  tendency  to  throw  ll^t 
on  a  transaction  which  would  othvwlse  be 
obscure  for  want  of  evidence. 

Under  all  the  circumstances  of  the  case, 
we  think  the  Judgment  must  be  reversed,  and 
a  new  trial  granted;  and  It  is  w>  ordered. 

MOUNT,  C.  J.,  and  HADLEY,  FULLBR- 
TON,  RUDKIN,  and  ROOT,  JJ.,  concur. 

CUOW,  having  been  of  counsel,  took  no 
part 


STARR  r.  MUTUAL  LIFE  IN3.  CO.  OF 

NEW  YORK. 
(Supreme  Court  of  Washington.   Dec,  28,  1905.) 

1.  IKSUBANCE  — AppLicATion— Binniito  Re- 
ceipt—Co  KTEACT. 

An  application  for  a  life  policy  waa  made 
on  a  printed  form  with  none  of  the  blanks 
filled,  and  provided  that  it  was  the  basis  and 
part  of  a  proposed  contract  for  tnaurance  which 
should  not  take  effect  until  the  first  premium 
had  been  paid  during  the  cootinuance  of  the 
insured  in  good  health  and  until  the  policy 
should  have  been  issued.  As  a  part  of  the 
same  trausaction  and  at  the  same  time  a  bind- 
ing receipt  was  executed,  wholly  in  writing, 
reciting  that  tbe  applicant  bad  paid  to  the 
soliciting  agent  a  certain  sum,  ana  that  such 
agent  had  furnished  the  applicant  with  a  bind- 
iug  receipt  therefor,  makiof;  the  insnranoe  in 
force  from  that  date,  provided  tiiat  the  appli- 
cation should  be  approved  and  the  policy  t>e 
duly  signed  by  tbe  secretary  at  the  wad  offiott 
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tt  Ote  eranpaiiy  and  IsRied,  ud  that  snch  policy, 
it  issaed,  eliould  take  etFect  as  of  the  date  of 
such  receipt.  Held,  that  the  receipt  cODtrolled 
the  applicatioa,  which  being  accepted,  a  binding 
poller  of  iommnca  was  created,  thooch  the 
poUcy  -  waa  not  acttwlly  iamed  at  the  home 
office  oi  the  company  until  after  assured  had 
died,  and  for  that  reason  was  never  delivered. 

[Ed.  Note. — ^For  cases  in  point,  see  yoL  28, 
Ont  Dig.  Inaurance,  §  210.1 

2.  Sakb— Aoknt'8  AuTHORrrr. 

Where  a  soUdtlnc  agent  for  ao  Insarance 
company  ezeented  a  Mndtog  receipt  to  an  ap- 

glicant  for  Insarance,  making  the  insurance 
I  force  from  the  date  of  the  receipt,  provid- 
ing the  application  waa  accepted,  and  the 
policy  iaaued,  the  insurer  was  not  entitled  to 
deny  the  aathority  of  such  soliciting  ag«it 
to  make  such  a  contract,  in  the  absence  of 
notice  of  a  limiutlon  of  the  agentfa  antbority 
to  the  applicant. 

Appeal  from  Snperknr  Oomt.  Sptdume 
Onmty;  William  E.  Blchardson,  Jw^e. 

Action  by  Amelia  Starr  against  the  Mutu- 
al Life  Inmrance  Company  of  New  Toife. 
FMm  a  Judgment  for  defendant;  plaintiff  ap- 
peals. Reversed. 

Hartaon  &  Holloway,  Bedford  Brown,  and 
J.  D.  Campbell,  for  appellant  Hngbes,  Mc- 
Mlcken,  Dovell  A  Ramsey,  for  respondent 

BUDKIN,  J.  On  November  SO,  1903,  at 
Spokane;  Wash.,  Martin  Luther  Starr  made 
application  to  the  defeadant  Insurance  com- 
pany, through  one  of  Its  soliciting  agents, 
for  insarance  on  bis  life  in  the  sum  of  $2,000. 
Hie  application,  which  was  on  a  printed 
form  furnished  by  the  company,  contained 
the  following  proTisions:  "This  application 
Is  the  basis  and  part  of  a  proposed  contract 
for  Insurance  whlcb  shall  not  take  effect  un- 
til the  first  premium  shall  have  been  paid 
during  my  continuance  in  good  health,  and 
the  policy  sball  bare  been  signed  by  the  sec- 
retary of  the  company  and  Issued."  Also: 

-l  have  paid  $  to  the  subscribing  sollc- 

ItlDg  agent,  who  has  furnished  me  with  a 
binding  receipt  therefor,  signed  by  the  sec- 
retary of  the  company,  making  the  Insurance 
In  force  from  this  date,  provided  this  applica- 
tion shall  be  approved  and  the  policy  duly 
signed  by  the  secretary  at  the  head  office 
of  the  company  and  Issued."  On  the  same 
day  Starr  was  examined  by  a  physician  des- 
ignated bj  the  Insnrance  company,  and  there- 
upon the  solidtlng  agent  issued  to  Mm  the 
fallowing  receipt :  "Nov.  30. 1903.  Received 
of  Martin  Luther  Starr,  five  and  no-100  dol- 
lars to  apply  on  life  policy  for  $2,000.00  In 
Motnal  Life  Ins.  Co.  of  New  York.  Also 
hla  note  to  be  paid  to  said  Company  Jan. 
SOtb.  1903,  for  $76.22.  baL  on  flist  half  of 
•emlannaal  premium.  Policy  to  take  ^ct 
ftom  date:  J.  W.  Fantall,  for  Mntnal  Ufe 
Ina  Ga  of  N.  T.**  The  appllcatlim  was  for- 
warded to  the  head  office  of  the  company  in 
Kew  York,  Uuoogh  Its  Seattle  office,  and  on 
Uie  afternooD  of  December  8,  1903,  the  ap- 
pilcathm  waa  approved  and  a  policy  issued. 
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The  policy  was  retamed  to  the  Seattle  office 
for  delivery  to  the  inaured.  Starr  died  on 
the  morning  of  Decembw  8tb,  before  tbe  ap- 
proval of  the  appIIcatl(Hi,  and  the  Issuance  of 
the  policy  of  Insurance  from  Injuries  ree^ved 
two  days  before,  and  the  agent  of  the  defend- 
ant company  refused  to  deliver  the  policy 
for  that  reason.  This  action  waa  prosecuted 
by  Starr's  widow  to  recover  tbe  amount  of 
the  Insurance.  The  court  below  held  on  the 
foregoing  facts  that  there  waa  no  contract 
of  insurance,  and  granted  a  nonsuit  From 
the  judgment  of  nonsuit,  this  appeal  Is  pros- 
ecuted. 

The  appellant  contends  that  the  above  re- 
ceipt constituted  a  preliminary  contract  of 
insurance,  which  remained  In  force  until  the 
appiication  was  either  approved  or  rejected 
at  tbe  home  office  of  the  company.  The  re- 
siwndent  on  the  other  hand,  contends  that 
tbe  receipt  and  the  application  must  be  con- 
strued together,  that  the  approval  of  the  com- 
pany was  a  prerequisite  to  the  consummation 
of  the  contract  of  insurance,  and  that  the 
approval  of  the  application  and  the  Issuance 
of  the  policy  after  the  death  of  the  Insured, 
and  without  knowledge  thereof,  was  of  no 
effect  With  this  latter  contention  we  fully 
agree.  By  the  death  of  Starr  the  subject- 
matter  of  the  ctmtract  of  Insurance  ceased 
to  exist  and  at  that  moment  there  was  a 
contract  of  Insurance  or  there  was  none. 
The  approval  or  rejection  of  the  application 
after  that  time  would  be  Ineffectual  for  any 
purpose.  The  object  of  the  second  provision 
of  the  application,  above  quoted,  is  not  en- 
tirely clear,  especially  from  the  standpoint 
of  the  Insnred.  If  there  was  to  be  no  con- 
tract ot  insurance  In  any  event  until  the 
application  was  approved  at  the  home  office 
and  a  policy  issued  thereon,  It  would  seem 
CTtlrely  Immaterial  to  the  Insured  wbethw 
the  contract  related  back  to  the  date  of  the 
application  or  not  If  he  lived  until  the  ap- 
plication was  approved  and  a  policy  Issued, 
it  would  seem  a  matter  of  indlffermce  to 
him  whether  he  bad  been  Insured  during  the 
interim  between  the  date  of  the  application 
and  the  date  of  the  Issuance  of  the  policy. 
On  the  other  band,  if  be  died  before  the  ap- 
plication was  approved  and  tbe  policy  Is- 
sued, his  beneficiaries  would  derive  no  t)ea^ 
fit  from  the  Insurance  Tbechlef  object  of  the 
provision  would,  therefore,  seem  to  be  to 
enable  the  insnrance  company  to  ctdlect 
premiums  for  a  period  during  whidi  there 
was  In  fact  no  Insurance,  and  conaequently 
no  risk.  Howenr  tbla  may  bfl^  If  the  receipt 
Issued  to  the  insured  contained  tbe  same  pro* 
vision  as  tbe  aro^catlon,  via.,  that  the  In- 
surance would  take  effect  bom  that  date, 
provided  the  aivUcatlon  was  approved  at 
the  bome  office  and  a  policy  Issned,  we  would 
feel  constrained  to  give  full  effect  to  tbe  con- 
tract  of  the  parties,  and  bold  that  then  waa 
no  contract  of  insuanoet  nnleas  the  wpllca- 
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ti<Hi  wu  approved  and  a  policy  l»ued  during 
tbe  lifetime  of  the  Inaored.  Sucb  was  tiw 
caw  of  Stelnle  t.  New  York  Ufe  Ina.  Oo^ 
81  Fed.  489,  26  a  a  A.  1,  dted  by  tbe  re- 
spondent Face  T.  ProTldent  Bav.  I<lfe  Ins. 
Society,  113  Fed.  lA,6iaaA.82.1sio 
briefly  reported  that  the  facte  do  not  appear. 
While  tbe  application  and  the  receipt  form 
a  part  of  tbe  same  transaction  and  most  be 
construed  together,  yet  where  there  is  a  con- 
flict between  the  two,  the  court  mast  of  ne- 
cessity determine  which  will  control  The 
application  In  this  case  Is  on  a  printed  form, 
with  blanks  not  even  fllled,  while  the  receipt 
givoi  Is  wholly  In  writing.  If  there  Is  a  con- 
flict between  tbe  two,  under  wacb  drcnm- 
stances  the  lattw  will  «mtroI.  Cole  t.  Unlim 
Gent  Life  Ins.  Oo.,  22  Wash.  26,  60  Pae.  68, 
47  L.  B.  A.  201.  Adopting  and  applying 
this  rule  of  constrnctltni,  which  is  approved 
hj  the  authorities,  we  have  no  doubt  that  It 
was  the  intention  of  the  parties  to  effect  a 
present  contract  of  insurance,  binding  from 
the  date  of  the  receipt  which  would  be  super 
seded  by  tbe  policy  when  issued,  or  termi- 
nated by  a  rejection  of  the  application  and 
notice  to  the  insured.  We  think  tbat  no  oth- 
er construction  will  glre  effect  to  the  mani- 
fest Intention  of  the  parties. 

There  was  evidence  tending  to  show  that 
the  soliciting  agent  had  no  authority  to  enter 
Into  a  contract  such  as  Is  contended  for  by 
the  appellant  bat  this  fact  does  not  seem 
to  be  relied  on  by  tbe  respondent  "Tbe 
powers  of  the  ageat  are,  prima  facie,  coex- 
tensive with  the  business  intrusted  to  his 
care,  and  will  not  be  uairowed  by  limitatloiu 
not  communicated  to  tbe  person  with  whom 
he  deals."  Insurance  Company  v.  Wilkinson, 
18  Wall.  233,  20  L.  Ed.  617;  and  the  general 
rules  of  agency  do  not  apply  In  such  cases. 
Hart  V.  Niagara  Fire  Ins.  Co.,  0  Wash.  630, 
88  Pac.  273,  27  L.  R.  A.  86.  See,  also.  Bacon's 
Benefit  Societies  A  Life  Ins.  (3d  Ed.)  §  153. 
If  insurance  companies  deem  It  necessary 
for  their  protectloD  to  limit  the  operation  of 
their  contracts  of  Insurance  from  the  date 
of  Issuance  of  the  policy,  or  from  any  other 
date,  it  is  very  easy  for  them  to  say  so  and 
to  bring  knowledge  of  that  fact  home  to 
those  with  wbom  they  are  dealing.  In  this 
case,  we  hold  that  the  receipt  given  constitut- 
ed a  present  contract  of  insurance,  subject 
to  be  continued  or  terminated  by  tbe  approv- 
al or  rejection  of  the  application,  and  that 
the  insured  was  not  affected  by  any  want  of 
authority  In  the  soliciting  agent  to  enter 
Into  soch  a  contract  unless  notice  of  such 
want  of  authority  was  brought  home  to  him. 

The  judgment  is  reversed,  with  directions 
to  vacate  the  judgment  of  nonsuit  and  for 
further  proceedings  not  Inconsistent  with 
this  opinion. 

MOUNT,  a  J.,  and  FtTLLERTON,  HAD- 
LBT,  BOOT,  and  DITNBAB,  JJ.,  concur. 


LTNCH  T.  OADB  H  sL 
(Suprenw  Ooon  of  Washington.  Dee.  28,  IMS.) 

3f OBTaAOSS  —  TAXJDITT  —  NSOSSaiTT  01"  Ao- 
EHOWLBDGHHIT. 

A  mortsage  given  to  secure  paymrat  of  the 
purchase  price  <«  land  Is  sood  as  betwetn  the 
parties  without  acknowledjEmant. 

[Bd.  Note^For  cases  in  point,  aea  voL  80» 
Gent  Dig.  Mortgagea,  f  165.] 

Appeal  from  Superior  Court;  King  County; 
UltcheU  OUUam,  Judge. 

Action  by  Thomas  Lyncb  against  Bnos  B. 
Cade  and  others.  From  the  judgment  ren- 
dered, plalntUC  and  defendants  Cade  appeal. 
Affirmed. 

H.  EL  Foster,  for  appellant  Lynch.  S. 
H.  Steele,  for  appellants  Cade.  Thomas  B. 
UacMahcm  and  Qeorge  McKay,  tar  req^ond- 
ent 

MOUNT,  C.  J.  Plaintiff  brought  this  ac- 
tion to  remove  a  cloud  from  the  title  of  cer- 
tain real  estate.  He  alleged  in  the  com- 
plaint In  substance,  that  he  was  tbe  owner 
of  the  property;  that  prior  to  the  time  he 
purchased  tbe  same,  E.  B.  Cade  and  wife, 
his  grantors,  signed  a  blank  mortgage,  and 
delivered  the  same  to  defendant  Sarah  J. 
Millar,  who,  without  the  knowledge  or  con- 
sent of  said  Cade  and  wife,  ailed  In  the 
blanks  in  said  mortgage.  Including  a  debt 
for  $1,575,  and  wrote  a  description  of  said 
properly  therein,  and  without  the  knowledge 
and  consent  of  said  Cade  and  wife  had  a  no- 
tary public  attach  an  acknowledgment  there- 
to, regular  In  form  and  In  all  respects  untrue 
and  false,  and  filed  the  said  mortgage  foe 
record;  that  the  said  mortgage  was  void,  and 
of  no  force  or  effect  and  cast  a  cloud  upon 
the  title  of  appellant's  property.  For  answer 
the  respondent  Sarah  J.  Millar  denied  all  the 
allegations  of  the  ctmiplaint,  and  alleged  af- 
firmatively that,  on  August  24,  1904,  she  was 
the  owner  of  real  property  described  In  the 
mortgage,  and  that  on  the  said  day  she 
sold  said  property  to  Cade  and  wife  for  the 
sum  of  S2,200;  that  $1,575  of  the  purchase 
price  of  said  real  estate  was  paid  in  stock 
of  a  corporation  at  the  agreed  price  of  10 
cents  per  share;  that  at  said  time.  Cade  and 
wife  entered  Into  an  agreement  in  writing 
guarantying  the  price  of  said  stock  at  10 
cents  per  share  for  one  year,  and  agreeing 
tbat  at  the  end  of  the  year,  they  would  pur- 
chase all  of  said  stock,  which  respondent 
Millar  bad  not  then  sold,  at  10  cents  per 
share;  that  to  secure  the  said  contract.  Cade 
and  wife  executed  a  mortgage  upon  the  prop- 
erty for  tl,B76;  that  said  re^ndent  at  the 
end  of  the  year  had  been  unable  to  sell  1.000 
shares  of  the  said  stock,  and  that  the  same 
was  worthier;  that  abe  had  tendered  said 
stock  to  said  Cade  and  wife,  and  tbat  there 
was  due  at  the  time  of  the  answer  $100  for 
which  the  mortgage  was  security;  that  the 
plaints  took  title  to  the  proper^  with 
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DoUee  of  respoDdenf  a  She  then  prated 
a  forecIoBiire  ot  tbe  mortgage.  Cade 
and  irifa  denied  the  anawer  of  lespondent 
nalntlff  replied  to  resptrndenrs  answer,  and 
denied  nbstantlallr  the  atlegatlone  of  the 
auwer.  At  the  trial  Cade  and  wife  araamed 
the  burden  of  plalntUTs  case.  Findings  were 
made  In  favor  of  the  defendant  Sarah  3. 
Miliar,  and  a  decree  of  ftvedoeore  was  enter* 
ed.  Plaintiff  and  defraidanta  Cade  and  wife 
hare  appealed. 

It  Ifl  conceded  In  tiie  case  that  the  ap- 
pdlant  Lynch  had  notice  of  tiie  mortgage 
and  is  prosecatlng  this  action  for  the  bene- 
fit of  Cade  and  wife,  who  have  agreed  to  pay 
all  expenses  In  connection  with  the  case,  and 
to  pay  whatever  judgment  is  obtained  against 
the  land  or  said  Lynch.  Cade  &nd  wife  are 
therefore  the  real  parties  In  Interest  At  the 
trial  Cade  and  wife  admitted  on  the  witness 
stand,  that  they  purchased  the  lot  from 
respondent  Millar;  that  they  paid  $1,575  of 
the  purchase  price  In  stock  of  the  Tide  Power 
Fog  Signal  Company,  a  corporation,  and 
agreed  to  guaranty  the  price  of  said  stock 
at  10  cents  per  share  for  one  year,  and  to 
repurchase  at  10  cents  per  share  all  that 
Mrs.  Millar  had  not  sold  at  the  end  of  the 
rear;  that  they  Intended  to  give  a  mortgage 
on  the  lot  to  secure  the  contract,  and  that 
they  signed  a  blank  mortgage  for  that  pur- 
pose. They  maintain,  however,  that  the 
mortgage  they  signed  was  an  entire  blank 
printed  form,  without  the  description  of  the 
land,  and  that  it  was  not  acknowledged,  and 
the  notary's  blank  acknowledgment  was  not 
signed  by  the  notary.  Respondent  Millar 
conceded  that  the  acknowledgment  of  the 
mortgage  was  not  taken,  as  ;a  matter  of 
fact,  but  claims  that  the  acknowledgment 
was  properly  filled  In,  and  that  the  notary 
bad  signed  the  same  prior  to  the  execution 
-of  the  mortgage  by  the  appellants  Cade  and 
wife.  Keapondent's  evidence  tended  to  show, 
and  the  trial  court  found,  that  the  blank 
mortgage  was  properly  filled  out  with  the 
amount  which  It  was  given  to  secure,  and 
with  the  description  of  the  land  given  as 
■ecurity.  and  that  the  notary's  acknowledg- 
ment was  upon  the  mortgage  at  the  date  It 
was  signed  by  Cade  and  wife.  The  only 
point  seriously  contended  for  on  this  appeal 
Is  that  the  mortgage  was  void,  because  it 
was  not.  In  fact,  acknowledged.  Conceding 
that  the  mortgage  would  be  void  as  to  the 
purchasers  without  notice  on  creditors  of  the 
mor^agors,  It  was  good  as  between  the  par- 
ties. Mann  t.  Toung,  1  Wash.  T.  454;  Ed  son 
V.  Knox.  8  Wash.  642,  36  Pac.  098;  Carson  v. 
Thompson,  10  Wash.  295.  38  Pac.  1116.  We 
have  seen  that  Cade  and  wife  who  executed 
the  mortgage  are  the  only  parties  In  Interest 
In  this  action.  They  admitted  that  they  In- 
tended to  give  a  mortgage  upon  this  piece  of 
-land  to  secure  a  part  of  the  purchase  ■pr\ce, 
and  the  court  fotmd  from  the  evidence  that 
-they  signed  the  mortgage,  pofect  In  form, 


and  which  they  Intended  to  give.  The  court 
was  amply  Justified  from  the  evidence  In 
finding  this  fact  Cade  and  wife  cannot  be 
permitted  to  come  into  a  court  of  equity  and 
say  that  the  mortgage  which  they  intended  to 
give  is  void,  and  thus  defeat  the  payment  of 
the  purchase  price  of  the  land,  which  they 
bought  and  upon  which  they  gave  the  void 
mortgage  back  to  secure  the  same.  If  they 
did  not  acknowledge  the  mortgage,  th^  In- 
tended to  do  BO,  and  should  have  done  so. 
Th^  cannot  In  this  action  be  heard  to  say 
th^  did  not  The  mortgage  should  therefore 
be  held  valid  as  to  them. 
The  Judgment  Is  affirmed. 

DUXBAB.  OROW,  FULLERTON,  HAD- 
LEY,  RUDKIN,  and  ROOT,  33^  concur. 


INTERSTATE  NAT.  BANK  v.  RINGO  et  bL 
(Supreme  Court  of  Kansas.  Nov.  11,  lljOS.) 

1.  BnXS  ANO    N0TE3  —  pATMEITr  —  GlVIKO 

WoBTHLKSs  Check. 

A  bank  holding  a  note  tot  coliectioQ  de- 
livered it  to  an  indoraer  on  the  day  of  maturity, 
in  exchange  for  the  Indorser's  check  upon  an- 
other bank,  and  after  inquiring  by  telephone 
of  the  drawee  bank  about  the  check,  and  being 
told  through  a  mistake  aa  to  what  check  was 
meant  that  it  would  be  paid,  entered  the  amount 
to  the  credit  of  the  owuer  of  the  note.  On  the 
next  day,  payment  of  the  check,  which  at  no 
time  was  good,  was  refused  for  want  of  funds, 
and  the  collecting  bank  delivered  it  to  the 
drawer  and  in  return  received  the  note  of 
its  prindpal.  Held,  that  these  transactions 
did  not  effect  the  payment  of  the  note. 

2.  Banks  aud  Bankino— Notes  Held  fob 
Collection— EBRonEOue  Cbedit  to  OwmB 
— LiABiLrrr  of  Bank. 

Where  a  bank  holding  a  note  for  collectloa 
surrendered  it  to  the  maker  In  exchange  for 
his  worthlesa  check  upon  another  bank,  but 
upon  the  dishonor  of  the  check  regained  pos- 
session of  the  note  as  a  subsisting  obligation 
against  all  makers  and  Indorsers,  and  no  actual 
prejudice  resulted  to  the  owner  from  the  trans- 
action, which  took  place  after  tlie  close  of 
banking  hours  upon  one  day  and  before  their 
opening  on  the  next,  no  liability  was  thereby 
created  against  the  collecting  bank  In  faw 
of  the  owner  of  the  note. 

3.  Sa^. 

Under  the  circumstances  stated  in  the 
preceding  paragrapli,  no  llabilll?  against  the 
collecting  bank  arose  from  the  furttier  facta 
that,  up<Ki  being  orally  promised  payment  by 
tlie  bank  on  which  the  check  was  drawn.  It 
gave  the  owner  of  the  note  credit  on  its  books 
for  the  amount  and  mailed  to  the  ownw  a 
statement  to  that  effect,  adding  that  the  credit 
was  subject  to  collection :  notice  ot  the  non- 
payment of  the  cbeck  having  been  given  to 
the  owner. of  the  note  by  telephone  early  in  the 
morning  of  the  next  day. 

4.  Saue. 

Under  the  circumstances  stated  In  the  two 
preceding  paragrapha  no  liability  against  the 
collecting  oajA  arose  from  the  further  fact 
that,  having  on  deposit  funds  of  the  book  on 
which  the  cbeck  was  drawn,  It  charged  the 
amount  of  the  check  against  such  deposit,  and 
refused  to  pay  It  out  until  indemnified  agahial' 
loss  in  so  doing. 
(Syllabus  by  the  Court) 
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Error  from  District  Conrt,  Wyandotte 
CooDty;  E.  L.  Fiscber,  Judge. 

Action  by  J.  W.  RiDgo  and  others  agalnat 
tbe  Interstate  Nati<mal  Bank.  ^Hiere  was 
Judgment  for  plalntUti»  and  defendant  tndngs 
error.  Berersed. 

Bingo  &  Aakew,  residiiq;  in  Oklahoma, 
gave  their  note  for  $10,209.63,  to  Ladd,  Pen- 
ny &  Bwazey,  commission  merchants  of  Kan- 
sas Cl^,  due  without  grace  June  14,  1900, 
secured  by  a  mortgage  on  cattle  which  was 
duly  filed  for  record.  The  payees  sold  the 
note  to  the  Watklns  National  Bank,  of 
Lawrence,  which  sent  it  for  collection  to  the 
Interstate  National  Bank,  at  Kansas  City,  a 
few  days  before  its  maturity.  To  meet  tbla 
note  the  makers,  on  Jane  5,  1900,  executed 
a  new  note  and  a  mortgage  on  the  same  cat- 
tle securing  It,  and  sent  it  to  Ladd,  Penny 
&  Swezey  with  directions  to  sell  it  and  use 
the  proceeds  to  pay  the  first  note,  Ladd, 
Penny  A  Swazey  Indorsed  the  note  to  the 
Union  Brokerage  Company,  to  find  a  buyer 
for  it  The  Union  Brokerage  Company  sold 
the  note  to  the  Boatmen's  Bank,  of  SL  Louis, 
which  paid  for  it  by  giving  the  brokerage 
company  credit  for  the  amount  The  Union 
Brokerage  Company  paid  Ladd,  Penny  A 
Swazey  for  the  note  by  giving  them  Its 
check  on  the  Merchants*  Bank,  of  Kansas 
City.  Ladd,  Penny  A  Swasey  had  at  the  time 
issued  checks  on  the  Merchants*  Banks,  which 
exceeded  the  amount  of  their  deposit  by  $11,- 
308.92.  To  provide  for  the  payment  of  these 
checks,  upon  receiving  notice  from  the  bank 
that  they  had  been  presented  and  would  not 
be  paid  unless  such  provision  was  made, 
they  on  Jnne  13th  deposited  the  check  given 
them  by  the  Union  Brokerage  Company  for 
the  Bingo  A  Askew  note,  and  the  checks  were 
paid  by  reason  of  this  deposit  The  deposit 
was  made  in  the  Interstate  National  Bank  to 
the  credit  of  the  Merchants'  Bank,  in  ac- 
cordance with  an  existing  arrangement  be- 
tween the  bonks  and  Ladd,  Penny  A  Swazey. 
In  the  aftmioon  of  June  14th  the  collector 
of  the  Interstate  National  Bank,  as  was  hJs 
custom,  took  the  note  which  had  been  sent 
to  It  for  collection  by  the  Watklns  Bank, 
carried  it  the  office  of  Ladd,  Penny  A  Swazey, 
and  left  It  there,  going  on  with  other  busi- 
ness. Later  In  the  afternoon  he  returned 
to  the  office  and  took  from  a  basket  where 
It  had  been  left  for  blm,  a  check  drawn  by 
Ladd,  Penny  A  Swazey  on  the  Merchants' 
Banlc,  payable  to  the  Interstate  Bank,  for 
the  amount  of  the  note.  There  was  no  con- 
versation on  the  occasion  of  either  visit 
The  collector  took  the  check  to  the  Inter- 
state Banl^,  leaving  the  note  and  mortgage 
where  they  were,  with  Ladd,  Penny  &  Swa- 
zey. Previous  to  this  time  (and  the  arrange- 
ment still  subsisted)  the  Merchants*  Bank 
had  authorized  the  Interstate  Bank  to  pay 
and  charge  to  its  accowit  any  checks  drawn 
by  Ladd,  Penny  A  Swazey  upon  the  Mer- 
chants' Bank  that  were  stamped  "Interstate 


National  Bank"  under  or  across  the  word* 
"Uerchanta'  Bank."  Where  a  check  drawn 
by  this  firm  vpon  the  Morcbants'  Bank,  bat 
not  bearing  the  stamp  "Interstate  National 
Bank,"  was  presented  at  the  latter  bank,  it 
was  the  custom  to  call  up  the  Merchants' 
Bank  by  telephone,  ask  Instructions,  and  be 
governed  by  the  reply.  The  check  under  con- 
sideration bore  no  such  stamp.  When  it  was 
delivered  by  the  collector  to  the  teller  of  the 
Interstete  Bank,  a  little  after  S  o'clock  he 
called  up  the  Mercfaante'  Bank  and  Inquired 
if  It  were  good.  The  officer  of  the  Marcbants* 
Bank  who  reeiwnded  to  the  inquiry  under- 
stood that  another  check  was  referred  to — 
one  for  a  smaller  amount  given  by  Ladd, 
Fenny  A  Swazey  to  a  different  payee — and 
answered  that  it  was  good  and  that  his  bank 
would  pay  it  Relying  upon  this  assurance, 
the  Interstete  Bank  credited  the  Watklns 
Bank  with  the  amount  of  the  check  and 
mailed  to  it  a  postal  card  reading  as  fol- 
lows: "J.  D.  Bobertaon,  Frest  Lee  Clark,^ 
V.  Preet  Wm.  C.  Henrld,  Gash.  The  Inter- 
stete National  Bank,  Stock  Yards  Stetlon^ 
Kansas  City,  Kans.,  June  14,  1900.   Yours  of 

  received,  with  enclosures  as  stated. 

Due  dlllgmce  will  be  observed  in  the  se- 
lection of  banks  or  agente  for  the  collection, 
of  all  pap^  out  of  the  city,  bat  this  bank 
will  not  be  responsible  for  the  failure  or 
negligence  of  such  bankers  or  agente.  All 
Items  credited  subject  to  payment  Credit- 
ed: No.  16,618,  910,209.68.  Entered  for  col- 
lection; W.  N.  Bank,  June  15,  1900."  It  al- 
so mailed  the  check  to  the  Merchants'  Bank  for 
collection  and  credit  The  Merchants'  Bank,, 
about  two  boars  after  the  conversation  re- 
lated, discovered  Ite  mistake  and  attempted, 
to  reach  tbe  Interstete  Bank  by  telephone^ 
but  was  unable  to  do  so.  At  half  past  eight 
the  next  morning,  however,  it  did  bo,  ex.- 
plalned  the  misnnderstendlng  of  the  day  be- 
fore, said  that  Ladd,  Penny  A  Swazey  had 
no  funds  to  meet  the  check,  and  asked  In 
sobstance  to  be  relieved  of  any  liability  re- 
suiting  from  ite  former  stetement  The  In- 
terstete Bank  answered  In  effect  that  it  had 
surrendered  the  note  for  which  the  cbecft  was- 
given,  and  which  It  bad  held  for  collection,, 
and  tbat  it  could  not  release  the  Merchants* 
Bank,  but  that  it  would  do  what  It  could  to- 
araist  it  and  for  that  purpose  would  talk 
with  the  Watklns  Bank.  It  accordingly  at 
once  called  np  that  bank  telqihone^  steted 
tbat  the  notice  of  credit  of  the  ds7  before 
liad  been  sent  misteke,  tbat  a  cbeA  wlil(A 
had  been  given  for  the  note  hiUl  not  been 
paid,  and  asked  InstnictlonB.  Later  In  the 
day  the  Waticins  Bank  directed  the  protest  of 
the  note,  wiUiout  having  been  informed,  how- 
ever, of  the  details  of  the  transactions  of  ttie 
previous  day,  or  of  the  conne^wi  of  tbe- 
Merchante'  Bank  with  the  matter.  The  Mer^ 
chante'  Bank,  on  the  morning  of  ttw  IBtli,  re- 
fused payment  of  the  check  and  returned 
it  to  tbe  Interstete  Bank,  wbich  on  the  same 
m<Hmlng  between  9  and  10  o'clodc  sent  it  to- 
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Ladd,  Pemiy  A  SwAzey  and  exchanged  It  for 
tbe  Rlngo  &  Aalnw  note  and  mortgage.  The 
note  waa  tbm  fwrnally  protested.  Tbe  Mer- 
dianta'  Bank  during  all  of  tbii  time  car- 
ried a  depoait  of  some  $25,000  with  the  In- 
tmtate  Bank.  At  aome  time— the  exact 
date  doea  not  Mem  to  be  sbown,  and  1b 
not  Important— 4he  Interatate  Bank  charged 
the  amooDt  of  tbe  cbedc  against  this  depoait 
On  Jnne  16tb  the  Watklna  Bank,  having 
learned  all  the  drenmatancea  of  the  case, 
notlfled  the  Intwstate  Bank  that  It  refused 
to  permit  tbe  credit  given  it  to  be  aet  aside, 
and  wonld  insist  upon  tbe  payment  of  tbe 
amonnt  On  June  ISdi  tbe  Interstate  Bank 
lulled,  stating  that,  while  It  had  originally 
credited  the  Watklns  Bank  vith  the  amonnt, 
and  diarged  It  to  the  Merchants*  Bank,  it 
had  now  charged  It  to  tbe  Watklns  Bank 
aad  idaced  It  In  tbe  form  of  a  cashier's  chet^, 
and  was  so  holding  It  pending  a  settlement 
of  tbe  matter.  Abont  a  month  later  the  In- 
terstate Bank  paid  tbe  mcmey  to  the  Uer^ 
chants*  Bank,  npon  the  eucntlon  of  a  bond 
Indemnlfrlng  It  against  tbe  claim  of  the  Wat* 
kins  Bank.  After  8  o'clodi  cm  June  14th 
Ladd,  Peauy  &  8vas^  toi*  notes  of  the  face 
Taloe  of  $28,000  to  tbe  Mwchanta'  Bank  and 
asked  the  bank  to  acc^t  them  as  collateral 
secnrlty  fOr  all  overdrafts,  notes,  and  blUs 
of  exchange,  and  to  agree  to  pay  all  their 
diecks  that  had  been  written  that  day.  ^s 
tbe  bank  refused  to  do;  tbe  officers  con- 
ducting the  negotiatlona  saying  that  tb^ 
wcmld  have  to  take  tbe  matter  op  with  tbe 
otb»  dbeetora.  The  collateral  olfored  was 
left  with  the  bank  and  was  never  returned 
to  Ladd,  Penny  ft  Swaa^.  On  tbe  morning 
of  Jane  ISUi  the  Union  Brokwage  Company 
saw  tile  note  and  mortgage  in  the  office  of 
Ladd.  Penny  ft  Bwaaey,  In  their  custody  and 
nnder  tbelr  control.  Bingo  ft  Askew  bronght 
an  action  against  all  persona  Interested  ask- 
ing tbat  ttwlr  first  note  be  canceled,  npon  the 
tbetwy  tbat  It  had  been  paid.  Issues  wore 
framed  between  tbe  various  parties,  findings 
were  made  embodying  substantially  the  tocts 
already  stated,  from  which  the  court  con- 
cluded tbat  Ibe  note  had  be^i  paid,  and  a 
Judgment  waa  roidered  decreeing  ttie  cancel- 
lathu  of  tbe  note,  wdwlng  tbe  Interstate 
Bank  to  pay  Ite  amount  to  the  Watklns  Bank, 
declaring  that  tbe  note  held  by  tbe  Boat- 
men's Bank  was  a  first  lien  upon  tbe  mort- 
gaged cattle,  and  boJdIiqc  tbat  the  question 
of  the  UabUMy  of  the  Merchants*  Bank  to 
tbe  Interstate  Bank  waa  not  raised  by  the 
pleadings.  Tbe  Interstate  Bank  prosecutes 
error. 

C.  F.  A  S.  D.  HutcblngB,  McFadden  &  Mor- 
ris, and  Wm.  B.  Smith,  for  plaintiff  in  error. 
B.  D.  Bishop,  A.  C.  Mitchell,  I.  N.  Watson, 
and  Edwin  C  Meservey.  for  defendants  in 
error. 

MASON,  J.  (after  stating  the  facte).  In 
si^wt  of  tbe  judgment  rendered  It  Is  argued 


that,  Inasmuch  as  the  check  given  by  tbe  Un- 
ion Brokerage  Company  to  Ladd,  Penny  ft 
Swazey  really  belonged  to  Bingo  &  Askew, 
it  could  not  under  the  circumstances  of  this 
case  be  diverted  from  Its  true  ownership, 
but  after  its  deposit  in  the  Merchants*  Bank 
constituted  a  trust  fund  for  the  purpose  for 
which  it  was  intended,  namely,  the  payment 
of  the  first  Bingo  &  Askew  note.  Cady  v. 
South  Omaha  Nat  Bank.  46  Neb.  756,  65 
N.  W.  906.  Id.,  49  Neb.  125,  68  X.  W.  358, 
and  Davis  v.  Panhandle  Nat  Bank  (Tex.  Glv. 
App.)  29  S.  W.  926,  are  the  strongest  cases 
cited  to  sustain  this  contention.  Whether 
the  doctrine  they  announce  would  apply  to 
the  facts  here  present  need  not  be  determined, 
for  this  court  has  already  refused  to  follow 
them.  See  Klmmel  v.  Bean,  68  Kan.  598,  75 
Pac.  1118,  64  L.  R.  A.  785.  104  Am.  St  Bep. 
415.  Vpoa  the  authority  of  that  case  and 
Martin  v.  Bank,  68  Kan.  656.  72  Pac.  218,  It 
must  be  held  that  the  proceeds  of  this  check 
became  the  absolute  property  of  the  Mer- 
chants* Bank,  and  the  situation  presented  is 
no  different  from  what  It  wonld  have  been 
If  Ladd.  Penny  ft  Swazey  had  spent  the 
money  whtcb  belonged  to  Bingo  ft  Askew  for 
any  other  purpose  of  their  own,  Instead  of 
using  it,  as  they  happened  to  do.  to  provide 
for  the  payment  of  checks  Issued  by  them 
upon  tbe  Merchants'  Bank.  As  is  said  In 
tbe  syllabus  of  Martin  v.  Bank,  supra:  "A 
bank  cannot  be  held  to  account  to  the  owner 
of  a  fund,  where  such  fund  hatf  been  de- 
posited by  an  agent  In  his  own  name  and 
paid  out  upon  his  check  without  knowledge 
by  tbe  bank  of  any  want  of  power  on  fba 
part  of  the  agent" 

The  two  principal  questions  Involved  are: 
(1)  Do  the  circumstances  narrated  show  a 
payment  of  the  Rlngo  &  Askew  note  so  as 
to  discharge  the  makers  from  liability  upon 
It?  And  (2)  was  the  conduct  of  tbe  Inter- 
state Bank  such  as  to  establish  a  liability 
against  It  in  favor  of  the  Watklns  Bank? 
The  Inquiry  whether  the  note  was  paid  may 
perhaps  be  simplified  by  a  consideration  of 
the  effect  of  the  successive  steps  in  the  trans- 
action. The  mere  delivery  and  acceptance 
of  the  check,  of  course,  did  not  constitute  a 
payment  and  was  no  evidence  of  a  payment 
22  A.  ft  B.  Encycl.  of  L.  569,  par.  la  The 
surrender  of  the  note  (if  It  is  to  be  considered 
as  having  been  surrendered)  did  not  affect  tbe 
matter  one  way  or  the  other.  22  A.  &  B. 
Encycl.  of  L.  p.  572,  par.  "d."  If  the  Inter- 
state Bank  had  been  the  owner  of  the  note^ 
and  upon  receiving  the  check  had  made  en- 
tries upon  Ita  books  as  though  a  payment 
had  been  made,  this  likewise  would  have 
been  Immaterial,  for  such  entries  would  be 
Interpreted  in  the  event  of  the  nonpayment 
of  the  check  as  evidencing  conditional  pay- 
ment only.  Cheltenham  Stone  ft  Gravel  Co. 
V.  Gates  Iron  Works,  124  111.  623,  16  N.  E 
923.  Turner  v.  Bank  of  Fox  Lake.  *42  N. 
T.  425.  Credlta  made  u[>on  books  of  account 
can  have  no  greater  ^ect  In  this  connection 
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than  receipts  given  acknowledglDg  payment, 
and  these,  where  exchanged  for  checks,  do 
not  show  that  absolute  payment  was  Intend- 
ed. 22  A.  &  E.  Encycl.  of  I.  (2d  Ed.)  572, 
par.  "e."  The  fact  that  the  Interstate  Bank 
held  the  note  for  collection,  and  credited  the 
proceeds  to  the  Watklns  Bank,  does  not  call 
for  a  different  rule  In  Interpreting  the  entry 
of  such  credit  Whatever  effect  It  may  have 
had  upon  the  relations  of  the  Interstate 
Bank  and  the  Watklns  Bank,  It  was,  as  to 
the  makers  of  the  note,  merely  evidence  of 
a  conditional  payment 

If,  then,  the  note  was  ever  paid,  so  as  to 
protect  Rtngo  &  Askew,  this  condition  mnst 
have  resulted  from  the  transactionB  between 
the  Interstate  Bank  and  the  Merchants' 
Bank.  In  this  connection  It  is  Important  to 
notice  that  in  the  telephone  conversation  be- 
tween these  banks  on  June  14th  the  Mer- 
chants* Bank  did  not  authorize  the.  Interstate 
Bank  to  pay  the  check  out  of  the  funds  of 
the  Merchants'  Bank  then  on  deposit  In  the 
Interstate  Bank.  If  that  authority  had  been 
given  and  acted  upon,  the  situation  would 
have  been  the  same  as  though  the  chec^  had 
been  presented  at  the  counter  of  the  Mer- 
chants' Bank  and  there  accepted  for  the  cred- 
it ot  the  holder.  In  such  a  case,  according  to 
the  prevailing  doctrine,  the  check  would  ordi- 
narily have  been  deemed  paid,  whatever 
might  have  been  the  condition  of  the  account 
of  the  drpwer,  upon  the  principle  that  In 
such  circumstances  the  bank  Is  bound  to 
know  of  the  state  of  its  depositor's  account 
and  cannot  be  relieved  from  the  effect  of  any 
mistake  It  may  make  in  that  regard,  and 
that  the  entry  of  the  credit  closes  the  trans- 
action. 2  Morse  on  Banks  and  Banking, 
S  569;  2  Daniel  on  Negotiable  Instruments, 
S9  1621,  1622;  5  A.  &  E.  Encyel.  of  L.  (2d  Ed.) 
1058.  And  if  the  check  had  been  paid,  of 
course,  this  would  have  operated  to  change 
the  conditional  payment  of  the  note  Into  an 
absolute  payment  But  what  the  Merchants' 
Bank  in  fact  did  was  merely  to  say  that  the 
check  was  good  and  to  promise  to  pay  it 
This  was  no  more  than  an  oral  acceptance  or 
certification  of  the  check  and  was  not  bind- 
ing by  reason  of  section  547  of  the  General 
Statutes  of  1901,  which  reads:  "No  person 
within  this  state  shall  be  charged  as  an  ac- 
ceptor of  a  bill  of  exchange,  unless  his  ac- 
ceptance shall  be  in  writing,  signed  by  him- 
self or  his  lawful  agent." 

A  bank  check  is  held  to  be  a  bill  of  ex- 
change within  the  meaning  of  the  section. 
Eakin  v.  Bank,  67  Kan.  338.  72  Pac.  874, 
It  does  not  appear  that  the  Interstate  Bank 
charged  the  check  to  the  account  of  the 
Merchants'  Bank  on  the  14th— the  day  it 
was  given — for  on  that  day  it  was  mailed  to 
the  latter  bank  for  collection  and  credit 
Soch  an  entry  upon  the  books  of  the  Inter- 
state Bank,  however,  would  have  been  un- 
important, for  it  would  have  been  made  with- 
out authority.  The  matter  Is  not  affected  by 
the  consideration  that  the  Interstate  Bank 


afterwards  attempted  to  bold  the  Merchants* 
Bank  liable  for  the  payment  of  the  check,  and 
accordingly  made  an  entry  upon  Its  books  show- 
ing a  deduction  of  the  amount  from  the  de- 
posit account  of  the  Merchants*  Bank.  The 
assertion  by  the  Interstate  Bank  of  a  claim 
against  the  Merchants'  Bank  which  could 
not  be  maintained  did  not  operate  by  estoppel 
or  otherwise  to  prevent  its  standing  upon 
any  legal  right  It  might  have  against  RIngo 
&  Askew.  It  follows  that  the  trial  court 
erred  In  concluding  that  the  facts  found 
showed  that  the  Bingo  &  Askew  note  had 
actually  been  paid.  As  the  note  until  paid 
was  secured  by  a  Hen  upon  the  cattle.  It  was 
likewise  error  to  hold  that  the  mortgage  ac- 
companying the  note  held  by  the  Boatmen's 
Bank  was  a  first  lien.  To  sustain  the  trial 
court  in  holding  the  Interstate  Bank  liable 
to  the  Watklns  Bank  the  defendants  in  error 
invoke  the  doctrine  that  a  collecting  agent 
who  surrenders  the  note  of  his  principal  In 
exchange  for  the  check  of  the  maker  there- 
by assumes  the  risk  of  Its  payment  The 
plaintiff  in  error  denies  the  doctrine  and 
contends  that  the  collecting  agent  Is  protected 
from  liability  in  pursuing  such  course  by  the 
fact  that  It  Is  in  accordance  with  a  custom 
of  bankers  and  business  men  of  which  the 
courts  mnst  take  notice^  Of  this  contention 
It  Is  said  in  2  Daniel  on  Negotiable  Instru- 
ments, 8  1625:  "While  It  may  be,  and  as  a 
general  rule  undoubtedly  is,  the  practice  of 
creditors,  in  mercantile  communities,  to  take 
checks  in  the  collection  of  debts,  and  fre- 
quently to  surrender  other  Instruments  on 
receiving  them,  such  a  practice,  on  the  part 
of  the  principal,  falls  far  short  of  a  usage 
which  would  permit  the  agent  to  do  likewise." 
See,  also,  5  Cyc.  505,  506;  8  A.  &  E.  Encycl. 
of  L.  (2d  Ed.)  804. 

Assuming,  but  not  deciding,  that  ordinarily 
where  a  bank  holding  a  note  for  collection 
In  surrendering  it  to  the  maker  In  exchange 
for  hischeck  upon  another  bank  thereby  makes 
Itself  liable  to  the  owner  of  the  note  for  the 
amount  would  not  this  case  be  taken  out  of 
the  rule  by  the  fact  that  the  Interstate  Bank 
regained  possession  of  the  note  under  the 
circumstances  already  stated?  In  2  Daniel 
on  Negotiable  Instruments,  {  162S,  It  is  said: 
'*In  the  United  States  It  Is  quite  certain  that 
a  banker  or  other  agent  holding  a  bill  or 
note  for  collection,  would  act  at  his  peril 
In  delivering  it  up  on  receipt  of  a  check  for 
the  amount;  and  that,  If  the  debtor  did  not 
pay  the  amount  In  money,  and  the  drawer 
or  Indorsers  were  not  duly  notified,  they 
would  be  discharged,  and  the  loss  would 
fall  upon  the  collecting  agent.  If,  Indeed, 
on  the  same  day  that  the  bill  or  note  was  due 
the  agent  received  a  check  for  the  amoant 
and  delivered  up  the  bill  or  note,  but  on 
presentment  of  the  check  at  the  bank,  and 
refusal  of  payment  that  very  day.  It  had 
been  returned,  the  bill  or  note  reclaimed  and 
protested,  and  the  drawer  or  Indorsers  duly 
notifled,  then  no  right  would  be  forfeited,  but 
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the  UabUlt7  of  all  preserredL  Bat  If  the 
asmt  D^ected  to  present  fbe  check  until  the 
next  day,  it  would  then  be  too  late  to  pre- 
serve  recourse  against  the  draver,  If  a 
foreign  bill,  by  making  protest;  and.  If  In 
the  meantime  the  bank  had  failed,  the  loss 
would  fall  upon  the  agent*'  This  Mnguage 
makes  plain  the  theory  upon  which  the  mie 
referred  to  Is  based,  which  Is  that  the  col- 
lecting agent  who  assumes  wlttiont  authority 
to  pursue  a  coarse  which  resnlts  In  releasing 
a  part  of  the  security  of  the  note,  thus  ren- 
dering It  less  valuable  than  it  was  before,  is 
justly  held  to  become  at  once  liable  to  the 
owner  for  the  full  amount,  perhaps  ir- 
respective  of  any  question  of  actual  or 
Iff-obable  final  loss.  There  Is  at  least  plau- 
tible  gronnd  for  the  argument  that  until  the 
Dote  Is  paid  Its  owner  is  entitled  to  Its 
possession  and  to  all  the  Incidental  rights 
attached  to  It,  and  therefore  an  agent  who 
falls  to  return  either  tbe  very  thing  tn- 
troated  to  him,  or  its  equivalent  in  money, 
the  only  thing  he  Is  authorized  to  accept  for 
It,  should  not  be  permitted  to  baggie  about 
tbe  extent  of  the  resulting  injury,  but  should 
be  compelled  to  respond  at  once  to  his  prin- 
cipal for  tbe  full  amount  of  the  note  and  to 
look  for  bis  own  reimbursement  to  what- 
ever rights  he  has  succeeded  In  retaining 
against  tbe  maker.  But  when  tbe  note  Is 
recovered  without  Its  vitality  or  security 
having  been  in  any  way  impaired,  no  reason 
la  apparent  why  the  agent  should  be  liable 
at  all,  unless  to  the  extent  of  any  actual 
loM  that  might  have  been  occasioned  by  his 
act.  Therefore,  as  suggested  by  Mr.  Daniel, 
a  recovery  of  the  note  by  the  collecting 
agent  vpoa  the  very  day  of  Its  surrender  to 
the  maker  retrieves  any  wrong  thereby  done 
to  the  owner.  But  manifestly  the  only  Im- 
portance of  the  two  acts  being  done  on  tbe 
same  calendar  day  arises  from  the  necessity 
under  ordinary  circmnstances  of  the  note 
being  protested  on  the  day  of  presentation 
Id  order  to  hold  the  indorsers.  In  the 
preset  case  there  was  no  indorsement  npon 
tbe  note  except  that  of  Liadd,  Penny  & 
Swaaey,  who  were  hardly  in  a*  position  to 
■aaert  a  right  to  notice  of  Ita  dishonor. 
Miweover,  the  note  bore  npon  Its  face  a 
waiver  by  the  makers  and  Indorsers  of  both 
protest  and  notice  of  nonpayment  There- 
fore tbe  fact  that  tbe  Interstate  Bank  did 
not  recall  tbe  note  from  Ladd,  Penny  & 
Swazey  on  the  very  day  npon  which  It  was 
ilellTered  to  tbem  is  not  controlling  here. 
Tbe  lea-ring  of  the  note  at  tbe  office  of  Ladd, 
Penny  &  Swazey  by  the  collector  was  clear- 
ly only  provisional,  as  wen  after  he  had 
obtained  the  check  as  before.  The  Intet- 
state  Bank  could  not  uimn  any  theory  be  con- 
sidered as  having  surrendered  the  note  until 
It  had  made  inquiry  of  the  Merchants*  Bank 
about  the  check.  This  was  after  banking 
boors  on  June  14tb.  Tbe  knowledge  that  the 
dwck  was  worthless  was  Imparted  to  It 


before  tlie  opening  of  banking  boora  an 
tbe  next  day,  and  It  at  once  acted  upon  the 
Infwmatlon.  So  far  as  the  mere  lapse  of 
time  was  concerned,  tbe  interval  was  no 
more  significant  than  If  tbeee  acts  had  all 
been  done  upon  the  same  day,  and  no  jnst 
cause  appears  for  giving  them  any  different 
effect  than  wonid  have  resnlted  had  the 
Merchants*  Bank  succeeded  In  reaching  the 
Interstate  Bank  by  telephone  at  tbe  time  it 
attempted  to  do  so  on  June  14th  for  tbe  pur- 
pose of  correcting  tbe  mistake  which  It  then 
suspected  had  occurred. 

We  do  not  understand  that  it  Is  claimed, 
and  It  certainly  cannot  successfully  be  main- 
tained, that  tbe  mere  physical  exchange  of  a 
note  held  for  collection  for  a  check  can  at 
once  fix  a  liability  upon  the  collecting  agent 
Irrespective  of  all  considerations  of  tbe  sub- 
sequent conduct  of  the  parties.  If  after  such 
an  exchange  the  agent  before  tbe  maker  of 
tbe  note  left  bis  presence,  should  become  so 
far  doubtful  of  the  sufficiency  of  tbe  check 
as  to  insist  upon  and  obtain  a  retransfer 
of  the  note,  this  would  clearly  reinstate  the 
precise  situation  that  existed  before  any 
surrender,  of  the  note  was  made.  In  the 
present  case.  If,  when  tbe  Interstate  Bank 
first  called  up  the  Merchants*  Bank,  It  bad 
been  told  that  tbe  check  was  worthless  and 
had  then  reclaimed  the  note,  probably  no 
contention  would  have  been  made  that  It  bad 
incurred  any  liability.  This  is  for  all  prac- 
tical purposes  just  what  was  done  so  far  as 
the  mere  matter  of  time  was  concerned — 
for  tbe  delay  was  really  InsIgDlflcant  We 
are  therefore  of  tbe  opinion  that  the  recap- 
tion of  tbe  note  was  accomplished  under  such 
circumstances  as  to  relieve  tbe  Interstate 
Bank  of  liability  unless  the  matter  Is  af- 
fected by  Its  entry  upon  Its  books  of  a 
credit  to  the  Watklns  Bank  and  by  Its  sub- 
sequent dealings  with  that  bank  and  the 
Merchants'  Bank. 

We  cannot  regard  this  entry  of  credit  np- 
on the  books  of  the  Interstete  Bank  as  any 
more  determinative  of  Its  relations  with  the 
Watklns  Bank  than  of  tbe  question  of  the 
payment  of  the  note.  In  Midland  Nat  Bank 
V.  BrlgbtweU.  148  Mo.  S58,  49  S.  W.  8M, 
71  Am.  St  Bep.  608,  It  Is  said:  "When  a 
note  or  draft  Is  sent  by  one  Individual  or 
bink  to  another  bank  for  collection  and  to 
remit  tbe  proceeds  to  tbe  sender,  tbe  re- 
lation of  principal  and  agent  Is  created  and 
not  that  "Of  creditor  and  debtor.  *  •  * 
Having  recelTed  the  mMe  or  draft  tor  col- 
lection, It  does  not  owe  Ibe  amount  thereof 
to  tbe  sender  nntU  collected,  and  thongb 
It  may  credit  In  Its  books  therefor,  snch  a 
credit  may  be  treated  as  proTUdonal  If  tbe 
paper  Is  afterward  dishonored,  and  It  may 
cancel  the  credit"  "Tbe  fact  that  tbe  de- 
positor's account  Is  credited  with  tbe  amount 
of  the  items  taken  for  collection  does  not  of 
itself  operate  to  transfer  the  title  to  the 
paper,  for,  by  tbe  custom  of  bankers,  the 
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collection  Is  charged  back  at  once  If  not 
paid."  8  A.  &  E.  EncycL  of  L.  (2d  Ed.) 
817.  Tbe  fact  that  the  credit  was  given  only 
after  the  check  had  been  received  and  an 
Inquiry  made  abont  It  does  not  affect  tbe 
principle  by  which  the  matter  Is  controlled. 
The  bonk  might  well  elect  to  give  credit  only 
for  Bnch  collection  items  as  upon  investigation 
It  believed  reasonably  certain  would  be  paid, 
and  to  hold  others  without  credit  until  actual 
payment,  without,  by  pursoli^  such  course, 
binding  Itself  to  be  answerable  whenever 
Its  judgment  that  payment  would  be  made 
Bhonld  prove  mistaken. 

The  rule,  already  referred  to,  that  when 
a  bank  accepts  a  check  and  credits  a  depositor 
with  It  the  transaction  Is  deemed  closed  and 
cannot  be  reopened  for  the  correction  of  a 
mistake)  Is  confined  to  checks  drawn  upon 
the  hank  which  gives  the  credit  and  proceeds 
upon  the  principle  before  stated  that  the  bank 
Is  conclusively  presumed  to  know  the  state 
of  its  depositor's  accounts.  Even  with  this 
limitation  the  rule  has  not  always  been  ap- 
proved. See  Morse  on  Banks  and  Banking, 
{  419;  S  A.  &  E.  Encycl.  of  L.  (2d  Ed.)  817, 
note  1,  par.  2. 

In  Stelnhart  v.  Mills,  04  Cal.  382,  29  Pac. 
717,  28  Am.  St.  Rep.  132.  It  was  held,  al- 
though without  full  discussion,  that  a  bank 
to  which  a  note  had  been  sent  for  collection 
and  which  at  the  request  of  the  maker,  its 
customer,  charged  the  amount  to  bim,  marked 
the  note  canceled,  and  deposited  in  the  mall 
addressed  to  tbe  owner  of  the  note  a  draft 
for  the  amount,  might  still,  upon  discovering 
that  the  maker  was  Insolvent,  reclaim  the 
draft,  rescind  the  entry  upon  Its  books,  re- 
turn tlie  note  to  Its  principal,  and  by  theee 
means  escape  liability  on  its  own  part;  such 
transactions  not  having  effected  a  payment  of 
the  note.  See,  also,  Bank  v.  Cummings,  89 
Tenn.  609,  18  8.  W.  115,  24  Am.  St.  Rep.  618, 
and  Second  Nat  Bank  v.  Western  Nat  Bank, 
51  Md.  12S,  34  Am.  Rep.  800. 

The  [KMtal  card  sent  to  tbe  Watklns  Bank 
Is  not  more  ^ectlve  than  the  credit  upon  the 
books  of  the  Interstate  Bank.  Indeed  It  is 
somewhat  significant  of  the  character  of  the 
entire  transaction  that  while  this  card  ac- 
knowledged the  receipt  of  the  note  and  the 
entry  of  credit  for  the  amount  it  also  gave 
express  notice  that  all  Items  were  credited 
subject  to  payment  The  attitude  of  the-  In- 
terstate Bank  toward  the  Merchants'  Bank — 
the  attempt  to  Insist  upon  the  payment  of  the 
cbedE — cannot  avail  the  Watklns  Bank,  which 
was  not  entitled  to  rely  upon  It  and  was  not 
misled  by  It  The  positions  the  Interstate 
Bank  assumed  In  Its  communications  with  the 
otber  two  banks  may  not  have  been  entirely 
consistent  with  each  other,  but  it  was  not 
required  to  determine  at  its  peril  what  Ita 
obligation  might  be  under  the  law  and  at 
once  act  accordingly.  It  was  probably  in 
doubt  whether  It  might  not  be  able  to  hold 
the  Mendiants'  Bank  accountable  upon  its 
oral  acceptance  ct  the  chet^  and.  as  it  bad 


funds  of  that  bank  la  Its  custody,  It  prudently 
decided  to  retain  enough  to  cover  the  amount 
until  Its  rights  should  be  settled  or  until  it 
was  otherwise  Indenmlfled.  The  Watklns 
Bank  suffered  no  prejudice  through  the  fail- 
ure of  the  Interstate  Bank  to  learn  on  tbe 
14th  that  tbe  note  would  not  be  paid.  Tbe 
notice  that  It  had  been  given  credit  was  mail- 
ed to  It  after  half  past  S  o'clock  In  the  after- 
noon of  that  day.  Even  if  this  had  justified 
an  inference  of  the  payment  of  the  note,  it 
would  have  been  counteracted  by  the  tele- 
phone message  given  before  0  o'clock  the 
next  morning.  In  any  view  of  tbe  case  this 
was  a  timely  notice  of  nonpayment  and  gave 
the  Watklns  Bank  every  opportunity  to  whicb 
It  was  entitled  to  protect  its  Interests. 

We  are  miable  to  attach  any  significance 
to  the  drcumstance  that  the  Union  Bn^er- 
age  Company  saw  the  Bingo  &  Askew  note 
uncanceled  in  the  possession  of  Ladd,  Penny 
&  Swazey  on  tbe  morning  of  June  15th.  Nor 
can  we  believe  that  the  case  is  affected  in 
any  aspect  by  the  fact  that  Ladd,  Penny  & 
Swazey  deposited  certain  collateral  with  the 
MercbantsT  Bank  to  secure  any  claims  against 
them,  for  It  Is  expressly  shown  that  the  bank 
did  not  agree  with  them  to  pay  the  check  in 
question.  'Fixe  case  is  a  hard  one  for  Rlngo 
&  Askew,  but  their  misfortune  results  from 
the  misappropriation  of  their  funds  by  agoits 
of  their  own  selection.  If  tbe  transactions 
between  Ladd,  Penny  &  Swazey  and  the  sev- 
eral banks  had  resulted  In  destroying  the 
vitality  of  the  first  note,  the  purely  fortui- 
tous drctmistance  of  a  mlsteke  occarrlng  In  a 
telephone  conversation  to  which  they  w^ 
not  a  party  would  have  enabled  Rlngo  Se 
ASkew  to  shift  their  loss  to  one  of  the  banks. 
If  any  principle  of  law  enabled  them  to  do 
this,  ^ey  would,  of  course,  be  entitled  to  the 
full  benefit  of  their  good  fortune.  In  the  ab- 
sence of  any  such  I^al  doctrine,  there  Is  no 
peculiar  hardship  in  permitting  the  loss  to 
remain  where  It  originally  lodged,  nor  Is  any 
rale  of  equity  or  good  conscience  thereby 
violated. 

The  judgment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  render  Judgm«it 
upon  the  findings  In  accordance  with  the 
views  herein  expressed.  All  the  Justices  con- 
curring, except  PORTER,  J.,  not  sitting. 


KNIGHT  et  al.  v.  DAI/TON. 

(Supreme  Court  of  Kansas.   Nov.  11,  1905.) 

1.  PLSADinO — MlBJOINDEB  OT  CAUSES  OW  AC- 
TION—CUKE  BY  PXXADINO  AND  FbOOV. 

The  objection  that  the  petition  of  pUdntUF 
contained  two  causes  of  action  which  were  not 
separately  stated  and  numbered,  one  being  to 
retorm  a  deed,  became  immaterial  when  the  de- 
fendant in  his  pleading  and  proof  showed  that 
the  mistake  In  that  deed  had  been  cured  by  the 
making  and  delivery  of  a  subsequent  deed. 

2.  FEAnDui.ENT  ConvxTAifou  — Pnaoir  Bk- 
TiTLED  TO  Attack. 

A  par^  to  whiHu  land  was  conveyed  with- 
out n^otlation  or  consideration,  and  who  aftei^ 
wards  0Miv«yed  It  back  to  the  original  grantor^ 
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la  not  ia  a  position  to  qoe8tl<»i  the  motive  of 
■neb  grantor  in  making  the  original  conveyance. 

S.  DKKDs—QumxAiH— Estate  Cokvetkd. 

Ordinarily  a  quitclaim  deed  passes  only  a 
present,  existing  interest,  and  the  grantee  in 
such  deed  gets  nothing,  except  what  his  grantor 
b  fact  owned  at  the  time  of  the  execntion  of 
the  deed, 

[ESd.  Nofefc— For  casea  In  pcdnt,  see  toL  18, 
Cent.  Die  DMdit  H  8&4,  895.] 

4.  Save— Right  or  Ihhemtamcb. 

WbUe  the  poesibillty  of  inheritance,  under 
certain  circumstances,  may  be  assigned,  ft  is 
held  that  the  instrument  in  question  was  not 
intended  as  a  transfer  of  sach  contingent  in- 
terest, and  is  not  effective  for  that  purpose. 
(Syllabus  by  the  Court) 

Error  from  District  Ooai%  Bills  Ooont^i 
7.  H.  Beeder,  Jnige. 

Action  by  William  Dalton  agaliut  Ellsa* 
twth  Knight  and  another.  There  was  jndft- 
mmt  for  plaintiff,  and  defendants  bring 
error.  Affirmed. 

David  Battabone,  for  plaintiffs  In  error. 
W.  B.  Saum,  for  defendant  In  error. 

JOHNSTON,  O.  J.  William  Dalton  insti- 
tuted this  action  against  Elisabeth  Knight 
and  Richard  L.  Knight  to  reform  a  deed  pur- 
porting to  convey  real  estate  which  thej  bad 
executed  to  Sosan  Dalton,  and  to  golet  the 
title  of  William  Dalton  to  the  real  estate  as 
against  tbe  claims  made  by  Elisabeth  Knight 
On  September  18,  1881,  Susan  Dalton,  tbe 
wife  of  William  Dalton,  owned  a  quarter 
section  of  land  and  two  city  lots,  and  on 
that  day  she  and  her  husband  Joined  in  a 
conveyance  of  the  property  to  her  sister, 
Elizabeth  Knight  Although,  there  was  an 
expressed  consideration  In  the  deed  of  (2,000, 
no  consideration  was  In  fact  paid.  It  ap- 
pears that  about  that  time  Susan  Dalton 
had  been  sued  on  a  large  surety  debt  and 
It  is  said  that  tbe  transfer  was  an  efTort  to 
place  tbe  property  beyond  danger  of  an  ad- 
verse Judgment  in  that  litigation.  There 
no  change  of  possession  of  the  land, 
nor  did  Elisabeth  Knight  assert  ownership 
under  the  deed  during  the  lifetime  of  Susan 
Dalton.  Oq  January  28,  1897,  Elizabeth 
Knight  and  her  husband  undertook  to  tecon- 
vey  tbe  land  to  Susan  Dalton,  hat  in  the  deed 
tha  quarter  section  of  land  was  Inadvertent- 
ly described  as  a  part  of  section  82,  instead 
<it  aectifm  24.  Tbe  mistake  In  the  descrlp- 
tlon  was  not  discovered  until  1899,  and  In  tbe 
meantime  Sosan  Dalton  had  become  Insane. 
On  June  21,  1890,  at  the  Instance  of  the 
gnardlan  oS  Susan  Dalton,  Bllsabef  j  Knight 
and  her  hnsband  execnted  another  deed,  pur- 
portlD^r  to  convey  the  same  laikd  to  Susan 
Dalton,  which  correctly  described  the  land, 
and  was  Intended  to  cure  the  error  of  de- 
scription In  the  first  oonv^mce.  On  Jnly 

1890^  WUliam  Dalton  contracted  with  Elli- 
abetta  Knight  to  care  for  his  Insane  wlfo  at 
the  stipulated  charge  of  $S0  per  month.  At 
tbe  same  time  be  made  an  instrument,  which 


was  In  form  a  q^iltclaim  deed  of  the  prop«- 
ty  In  question,  to  Elizabeth  Knight  and  it 
recited,  among  other  things,  that  the  proper- 
ty was  owned  by  Susan  Dalton,  the  contract 
which  had  been  made  for  her  care,  and  it  re- 
leased and  quitclaimed  his  Interest  and  title 
to  the  land,  subject  to  a  life  estate  In  him. 
On  September  7,  1899,  Susan  Dalton  died 
without  Issue  and  Intestate,  leaving  her 
husband  as  her  sole  heir  at  law.  Elizabeth 
Knight  was  fully  paid  for  the  care  of  Mrs. 
Dalton  out  of  the  personal  estate,  but  tbrough 
tbe  instruments  mentioned  she  claimed  that 
the  title  to  the  land  was  in  her,  subject  only 
to  a  life  estate  In  William  Dalton.  He  con- 
tended that  there  had  never  been  an  actual 
transfer  of  title  to  Elizabeth  Knight  that 
his  wife  was  the  absolute  owner  of  the  prop- 
erty at  tbe  time  of  her  death,  and  that  the 
so-called  quitclaim  deed  was  Intended  as  a 
mere  security  for  tbe  payment  of  care  which 
Elizabeth  ECnigbt  was  to  take  of  his  insane 
wife,  and  that  she  had  been  fully  paid  for 
her  services  in  that  respect.  He  asked  that 
the  deed  of  Elizabeth  Knight  and  her  hus- 
band of  January  28,  1897,  In  wblch  there 
was  a  misdescription  of  the  number  of  the 
section  In  which  the  land  was  situate,  should 
be  reformed  and  his  title  quieted.  The  trial 
court,  in  effect,  held  that  reformation  of  tbe 
deed  was  unnecessary,  as  the  subsequent 
deed,  voluntarily  made  by  the  same  parties, 
cured  the  error  in  description,  and  also  that 
the  quitclaim  deed  of  July  6,  1899,  was  not 
effectual  to  convey  any  title  or  Interest  In 
tbe  property,  and  was  no  more  than  a  mort- 
gage Intended  to  secure  Elizabeth  Knight  for 
the  care  of  Suaan  Dalton. 

There  is  a  complaint  that  the  petition  in- 
cluded two  causes  of  action  In  a  single 
count  &nd  that  the  motion  of  the  Knights  to 
separately  state  and  number  should  have 
been  sustained.  It  Is  claimed  that  there 
was  a  cause  of  action  to  reform  one  deed 
and  to  quiet  the  plalntitrs  title  as  against 
another.  If  we  aaspme  that  more  than  one 
cause  of  actitm  was  stated,  the  objection  ap- 
pears to  be  wholly  Immaterial.  It  was  con- 
ceded in  the  answer,  and  otherwise,  that  a 
subsequent  deed  of  Elizabeth  Knight  had 
been  made  and  delivered  which  correctly 
described  the  property  and  cured  the  error. 
If  a  correction  of  the  first  deed  from  Elisa- 
beth Knlgbt  was  necessary,  it  was  accom- 
plished by  the  later  deed,  and  the  matter  of 
reformation  was  not,  therefore,  a  contested 
matter. 

There  is  a  contention  that  tbe  original  deed 
of  Susan  Dalton  was  made  to  defraud  cred- 
itors, and  that  neither  she  nor  her  heir 
should  be  allowed  to  question  the  validity 
of  that  conveyance.  There  might  be  force 
In  tbe  claim  if  Dalton  was  seeing  to  set 
aside  the  conveyance;  but,  the  Knights  hav- 
ing voluntarily  reconveyed  the  land  and  pla- 
ced tbe  legal  title  in  Susan  Dalton,  nothing 
remained  tn  them,  and  0ier  are  not  In  a 
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position  to  qnestioii  the  motive  of  Sosan  Dal- 
tOD  In  making  the  ttansfn. 

It  appears  tbat  Mn.  Knight  In  her  claim 
of  title  chiefly  j-eUes  upon  the  quitclaim  deed 
executed  lay  William  D^ton.-  At  that  time 
the  absolute  title  was  in  Susan  Dalton.  He 
bad  no  share  In  the  ownership  of  the  land, 
and,  as  the  trial  court  rightly  held,  bad 
nothing  to  convey.  He  had  no  interest  what- 
ever, except  ibe  possibUIty  that  be  might 
outlive  his  wife  and  inherit  from  her  In 
case  the  property  had  not  been  transferred. 
As  he  had  no  estate  or  vested  interest  in  the 
land,  bis  mere  quitclaim,  If  It  bad  been  so 
intended,  would  not  have  affected  the  title 
nor  have  carried  to  the  grantee  any  estate 
or  title  wtUch  the  grantor  might  subsequent- 
ly acqnlrfc  Simpson  v.  Greeley,  8  Kan.  B86; 
Bruce  v.  Luke,  9  Kan.  201, 12  Am.  Bep.  401 ; 
Ott  V.  Sprague,  27  Kan.  623;  Johnson  v.  WIl- 
llams,  87  Kan.  179,  14  Fac.  537,  1  Am.  St 
Bep.  243;  Price  v.  King,  44  Kan.  688.  25  Fac 
48..  In  certaln'cases  an  heir  may  make  an 
assignment  of  a  possibility  of  inheritance, 
which  a  court  of  equity  will  enforce  after 
the  death  of  the  ancestor,  but  this  Is  not  one 
of  them.  Clendening  v.  Wyatt,  64  Kan.  523, 
38  Fac.  782,38Ii.aA.27&  It  is  manifest 
that  Dalton  was  not  contracting  to  convey  a 
future  interest  which  he  did  not  possess 
and  which  he  expected  to  acquire  at  the 
death  of  his  wife,  ^e  proof  tends  to  show 
that  the  quitclaim  deed  was  given  merely  to 
secure  compliance  with  the  contract  by 
which  Dalton  agreed  to  pay  Mrs.  Knight  fSO 
per  month  for  taking  care  of  his  Insane  wife, 
and  upon  that  testimony  the  court  held  it 
to  be  a  mortgage. 

As  the  Indebtedness  to  Mrs.  Knight  under 
the  contract  had  been  fully  paid,  bvr  pre- 
tentions to  a  lien  or  to  title  to  the  land  were 
without  foundation,  and  the  judgment  of  the 
court  quieting  Dalton's  title  was  rightly 
rendered,  and  will  be  affirmed.  All  the  Jus- 
tices concurring. 


POOLE  et  al.  v.  POINDEXTEB  et  aL 

(Supreme  Court  of  Kansas.   Nov.  11,  1905.) 

1.  Appeal  — Questions  Reviewable— Find - 
iNos— Necessitt  of  Evidence. 

A  finding  of  the  referee  caonot  be  reviewed, 
in  the  absence  of  a  part  of  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Cent.  Dig.  Appeal  and  Error.  S  2911.] 

2.  Pbincipal  ano  Aqbnt— Advbbsb  Intebebt 

OF  Agent. 

A  transaction  by  which  a  member  of  an 
association  furnished  funds  to  a  corporation 
which  was  conducting  experiments  under  a  con- 
tract with  the  association,  and  accepted  stoolt 
for  the  funds  so  furnished,  did  not,  in  the 
absence  of  anythini?  inconsistent  with  actual 
rood  folth  and  fnir  dealing,  prf^rltide  the  member 
from  recovering  from  the  association  for  ex- 
penses incurred  in  looking  after  operations 
under  the  contract  with  the  corporation. 
8.  Befeberoe— Bepobi  of  Befbbee— Filing. 

A  referee's  report  which  is  presented  to 
the  clerk  and  marked  "Filed"  within  the  time 


allowed  for  its  filing,  and  then  withdrawn  and 
retained  until  after  the  expiration  of  anch  time 
In  order  to  have  it  bound,  is  filed  in  time. 

Error  from  District  Court,  Shawnee  Coun- 
ty; Z.  T.  Hazen,  Judge. 

Action  by  C!«[»ge  A.  Foole  and  othos 
against  B.  W.  Folndezter  and  others.  There 
was  a  judgmmt  rwdwad  on  a  r^rt  of  a 
referee,  and  plaintiffs  bring  error.  Affirmed- 

Hazen  &  Welch,  for  plafntiflTs  in  error. 
Quluton  it  Qulnton  and  Loomls,  Blair  & 
Scandrett,  for  defendants  in  error. 

FEB  CUBIAM.  In  1899,  11  persona  asso- 
ciated themselves  together  for  the  purpose  of 
acgulrii^  lands  in  Tr^  and  Ellis  counties, 
believed  to  contain  gold-bearing  shale,  and 
obtaining  a  process  by  which  the  gold  could 
be  extracted;  their  plan  including  the  subse- 
quent forming  of  a  corporation.  Lands  were 
purchased  and  attempts  were  made  to  dis- 
cover such  a  process.  These  efforts  were  not 
attended  with  success  and  disagreements 
arose  with  regard  to  the  management  of  the 
business,  as  a  result  of  which  several  mem- 
bers of  the  association  brought  an  action  to 
wind  up  ito  affairs  and  distribute  Ite  assets. 
A  referee  was  appointed  to  take  an  account- 
ing between  the  parties  to  the  action.  He  did 
so.  and  made  a  report  which  was  approved  by 
the  court  and  upon  which  a  judgment  was 
rendered.  The  plaintiffs  were  dlssatisfled 
with  the  findings  of  the  referee  on  several 
matters,  and  have  brou^t  this  proceeding  to 
reverse  tbe  Judgment 

The  principal  objections  urged  against  the 
findings  of  the  referee  relate  to  allowances 
made  to  B.  W.  Polndezta:  and  B.  8.  Qulnton, 
who  were  members  of  the  association,  for  ex- 
penses Incurred  while  lot^ng  after  its  busi- 
ness. Tbe  fb-st  objection  In  this  r^ard  Is 
based  upon  tiie  fact  that  a  part  of  these  ex- 
pensee  arose  after  the  deatii  of  one  of  the 
members  of  the  association.  It  is  argued 
that  the  assodation  was  a  partnership,  that 
the  death  of  one  of  the  partners  effected  ito 
dissolution,  and  that  Ite  members  could  not  be 
charged  thereafter  witb  the  expenses  of 
carrying  on  ite  bu8lne«i.  In  answer  to  tiila 
the  defendants  to  error  say  that  tbe  convmny 
was  a  mining  partnership,  and  that  therefore 
Ite  existence  was  not  affected  by  the  death  of 
one  partner ;  or,  if  it  was  an  ordinary  partner- 
ship, that  tbe  expenses  Involved  wen  made 
In  the  preservation  of  Ite  property  by  authority 
of  all  tbe  nmmb^,  and  were  therefore  charge- 
able ac^Inst  them.  It  Is  at  least  doubtful 
whether  the  n^idEatlon  was,  strictly  speak- 
ing, a  mining  partnership,  althot^h  it  may 
bave  so  far  partaken  of  the  nature  of  one  as 
to  be  subject  to  tbe  same  rule  in  this  r^ard. 
This  need  not  be  determined,  however,  for  the 
evidence  taken  before  tbe  referee  is  not  all 
preserved  in  the  record,  and  without  it  we 
cannot  say  that  his  findings  might  not  be  up- 
held upon  one  of  tbe  theories  suggested. 

Tbe  second  objection  made  is  that  a  part  of 
the  expenses  in  dispute  were  incurred  la 
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(ramacUoni  oondncted  In  Tlolatloii  of  a  re- 
itnlning  order  granted  by  tbe  ooort  at  tbe 
ctnameiicement  of  the  action,  forbidding  tbe 
maklog  of  any  contract  whereby  the  associa- 
tion or  Its  membwB  might  be  made  llabl&  It 
does  not  appear,  howero',  that  this  order 
was  violated,  and  a  subsequent  application 
fbr  sn  Injunction  of  broader  scop^  directed 
Bgalnst  Hie  transaction  of  any  business  for 
the  company,  was  not  allowed. 

The  third  and  final  objections  are  based  up- 
on a  claim  that  Poindexter  and  Qnlnton  were 
flnandally  Intermted  In  the  business  in  which 
the  expenses  were  incurred  otherwise  than  as 
members  of  tbe  association,  and  th^efore 
were  not  entitled  to  reimbursement  from  it 
Experiments  deelgued  to  discover  a  process 
for  tbe  extraction  of  gold  from  the  sbale 
were  conducted  by  a  corporation  under  a  con- 
tract with  the  association.  A  part  of  the  ex- 
pniseB  referred  to  were  made  In  looking  af- 
ter operations  under  this  contract  It  is  con- 
tended that  Potndext»  and  Qulnton  were 
stot^holders  In  this  company,  and  were  by 
this  fact  disqualified  to  represent  the  inter- 
ests of  the  association  In  the  matter.  It  Is 
Khown  that  a  small  amount  of  stock  was  of- 
fered tbem  with  tbe  avowed  purpose  of  en- 
abling them  to  become  directors ;  but  It  Is  not 
clear  tbat  this  stoc^  was  accepted.  Folndex- 
ter,  however,  stated  that,  finding  the  cor- 
poration to  be  without  fnnds  to  prosecute 
tbe  work,  he  famished  a  sufficient  amount 
to  enable  the  experiments  to  be  continued, 
In  order  that  the  efforts  might  not  be  aban- 
doned, and  accepted  stock  for  It  There 
Is  nothing  In  the  evidence  that  Is  preserved 
that  is  inconsistent  with  actual  good  faith 
and  fair  dealing,  and.  In  the  absence  of  a  part 
of  the  testimony.  It  certainly  cannot  be  said 
as  a  matter  cf  law  that  the  character  of  the 
transaction  was  such  as  necessarily  to  pre- 
clude a  recovery  of  expenses  from  the  assoda- 
tkin. 

A  second  complaint  relates  to  a  controversy 
between  S.  S.  Ott  and  B.  S-  Qulnton.  F.  O. 
Poponoe,  one  of  members  of  the  association, 
withdrew,  under  an  agreement  that  in  order 
to  be  relieved  of  further  liability,  he  should 
pay  $600  In  addition  to  (460  that  he  had  al- 
ready contributed,  and  that  whoever  took  his 
Interest  should  have  tbe  benefit  of  the  addi- 
tional payment  Ott  took  half  of  It  which  he 
afterwards  transferred  to  Qulnton,  and  the 
dijipnted  question  Is  whether  the  transfer 
carried  with  It  the  share  of  the  payment  men- 
tioned. In  the  absence  of  a  part  of  the  evi- 
dence, this  court  cannot  review  the  finding  of 
the  referee  upon  this  matter. 

An  objection  is  also  made  to  tbe  time  tbe 
refa«e*s  report  was  filed.  On  tbe  last  day 
allowed  tor  Its  filing  tbe  referee  presented  it  to 
the  clerk,  had  it  marked  filed,  and  then  wltb- 
drew  It  and  retained  it  for  several  days  in 
order  to  have  It  bound.  It  Is  claimed  that  the 
document  was  not  actually  filed  until  its  sub- 
tequent  return  to  the  clerk.  It  Is  clear  that 
there  may  be  circumstances,  such  as  were 
present  In  Wilkinson  v.  Elliott,  43  Kan.  fiOO. 


2S  Fa&  81^  19  Am.  St  Bep.  168,  under  which 
a  paper  may  be  so  Indorsed  by  the  clerk  with- 
out in  tact  being  filed..  But  It  is  equally 
clear  that  a  document  may  be  on  file  In  legal 
cwtemplatlon,  although  It  Is  not  physically 
In  ttie  clerk's  possession  or  in  tals  office.  In 
this  case  the  notation  by  the  clerk  upon  his 
records  of  tbe  filing  of  the  report  was  a  notice 
to  all  concerned  that  It  had  beea  completed 
and  received  by  him  and  was  from  that  time 
in  his  official  custody.  An  Inspection  of  it 
could  readily  have  been  had  at  any  time 
thereafter  by  anyone  interested.  It  Is  not 
conceivable  that  any  rights  were  prejudiced 
by  its  temporary  removal.  The  su^estiou 
tbat  changes  were  made  in  It  before  Its  re- 
turn Is  not  borne  out  by  the  evidence.  We 
think  the  report  was  effectually  filed  within 
time. 

The  Judgment  Is  affirmed. 


HAIN  et  al.  r.  MATTES. 
(Supreme  Court  of  O^wado.  Nov.  6,  1905.) 

1.  Mines  and  Mining — Action  on  Aovbbbb 
cla.iu— couplaint. 

The  complaint  in  an  action  on  an  adverse 
claim  to  a  mining  location  need  not  allege  that 
the  adverse  claim  was  filed  in  the  land  office 
within  60  days  of  publication. 

[Ed.  Note. — For  cases  in  point  see  voL  Si, 
Gent.  Dig.  Mhiee  and  Minurais,  |  93.] 

2.  Same  —  Time  of  Filino  Coicpunn  — 
Waives  or  Objection. 

Any  objection  based  on  the  complaint  in 
action  on  an  adverse  claim  to  a  mining  claim 
not  being  filed  within  30  days  after  the  filing 
of  the  adverse  claim  is  waived,  where  not 
Bpeciall;  raised  by  demurrer  or  answer. 

3.  Saub— Absebsimnt  Wobk. 

Under  Rev.  St  U.  8.  S  2824  [U.  8.  Comp. 
St  1901,  p.  1426],  providing  that  on  each  lo- 
cated mining  claim,  till  Issuance  of  patent  $100 
worth  of  labor  or  improvements  shall  be'inade 
each  year,  but  when  such  claims  are  held  In 
common,  such  expenditure  may  be  made  on  any 
one  claim,  and  Act  Cong.  Feb.  11,  1875,  c.  41, 
18  Stat.  815  [U.  S.  Comp.  St.  1901,  p.  1427], 
amending  such  section,  so  that  when  a  person 
has  or  may  ran  a  tunnel  for  devel(H>ing  the  lode 
or  lodes  owned  by  him,  the  money  so  expended 
shall  be  taken  and  considered  aa  expended  on 
such  lode  or  lodes,  work  done  in  a  tunnel  may 
be  applied  as  assessmrat  work  on  a  mining 
location,  though  the  person  doing  tiie  work  does 
not  own  a  continuous  strip  of  territory  from 
the  portal  of  the  tunnel  to  the  boundary  of  sach 
location. 

4.  TbIAL  —  INSTBUCTIONS— NBCXSSITT  OT  RE- 
QUEST. 

Complaint  that  Instructiona  were  indefinite 
and  uncertain  may  not  be  made  by  one  who 
fails  to  request  Instntetlons  on  the  points  In- 
volved. 

[Ed.  Note. — For  cases  In  p<rint  see  vol.  40, 
Cent  Dig.  TrUl,  8  62a] 

Appeal  from  District  Court,  Ouray  Coun- 
ty ;  Tfaeron  Stevens,  Judge. 

Action  between  Frank  A.  Kiln  and  oUiers 
and  William  F.  Mattes.  Judgment  for  Mat- 
tes, and  the  other  parties  appeal.  Affirmed. 

Henry  &  Sigfrld  and  T.  W.  Emerson,  for 
appellants.  Story  &  Story  and  Thomas  T. 
Bradshaw,  for  appellee. 
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UAZWELL,  X  TblB  la  a  mlt  in  sapport 
of  an  advene  claim  filed  by  tbe  Smator 
Bedc  lode  mining  claim  agaloBt  Om  Dutch 
Girl  lode  mining  clalnL  The  Soiator  Be<^ 
bad  judgment 

In  tbe  dlscnaslon  of  ttita  case  we  aball  call 
tbe  appellants  the  Dntch  Oirl  and  the  appel-  ' 
lee  the  Senator  Beck.  Tbe  Senator  Beck 
Is  many  years  the  senior  location.  No  ques- 
tion la  raised  Involving  the  ralldlty  of  the 
location  of  either  claim,  provided,  that  at 
tbe  time  of  tbe  discovery  and  location  of  tbe 
Dutch  Olrl,  tbe  land  was  subject  to  location 
by  reason  of  tbe  failure  to  perform  the  an- 
nual assesamoit  work  for  the  Senatw  Bedc, 
for  the  year  1898.  Preliminary  to  a  discus- 
sion of  the  main  question  we  will  dispose  of 
the  contention  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  It  does  not  allege  that  the 
adverse  claim  was  flled  In  the  United  States 
Land  Office,  and  suit  In  support  thereof  com- 
menced within  the  time  provided  by  section 
2820,  Rev.  St  U.  8.  [U.  S.  Comp.  St  1901,  p. 
430].  Hiese  precise  points  were  ruled  In 
PennsylTanla  Mining  Co.  v.  Bales,  18  Colo. 
App.  108,  70  Pac.  444,  and  Rawllngs  v.  Casey, 
10  Colo.  App.  152,  73  Pac.  1000,  to  the  effect 
that  It  was  unnecessary  to  all^  In  the  com- 
pl^lnt  that  the  adverse  claim  was  flled  In 
tbe  Land  Office  within  tbe  60  days  of  publi- 
cation, and  that  defendant  waived  bis  ob- 
jection— If  one — ^that  tbe  complaint  was  not 
flled  within  30  days  after  date  when  the  ad- 
verse was  flled,  by  going  to  trial  without  hav- 
ing raised  such  question,  by  specially  plead- 
ing It  In  a  demurrer  or  answer.  The  ques- 
tions presented  here  were  raised  for  tbe  first 
time  at  the  trial  by  a  motion  of  the  Dutch 
Girl  to  exclude  all  evidence.  With  the  rul- 
ings made  by  the  Court  of  Appeals  In  the 
cases  cited,  we  are  In  accord. 

The  pivotal  question  In  this  case  is,  was 
tbe  annua)  assessment  for  the  year  1808 
performed  within  the  surface  boundaries  of 
tbe  Senator  Beck,  or  if  the  work  was  per- 
formed elsewhere,  was  it  Intended  as  an  an- 
nual assessment  upon  the  claim  and  of  such 
character  as  would  Inure  to  tbe  benefit  there- 
of? There  was  evidence  that  in  1898  a  shaft 
had  been  simk  within  tbe  surface  boundaries 
of  tbe  Senator  Beck  for  the  benefit  of  the 
owners  of  the  property;  that  this  work  was 
not  worth  $100  (as  testified  by  the  person 
who  performed  the  same),  and  that  It  was 
worth  $120  to  $140  (as  testified  by  two  disin- 
terested witnesses) ;  that  previous  to  and  dur- 
ing the  year  1898  the  owner  of  tbe  Senator 
Beck  was  driving  what  Is  known  as  the 
"Swamp  Angel  tunnel,"  which  had  its  portal 
on  the  Swamp  Angel  lode,  the  property  of 
such  owner ;  that  such  tunnel  was  driven 
with  the  Intention  of  developing  the  Senator 
Beck  and  other  claims ;  that  work  upon  such 
tunnel  tended  to  the  development  of  the  Sen- 
ator Beck,  and  Inured  to  Its  benefit ;  that 
$2,400  worth  of  work  was  done  In  the  tun- 
nel during  the  year  1898 ;  that  this  vovk  was 


dooe  la  tbe  tnnn^  for  the  ben^t  of  the 
Senator  Betft  and  81  otiier  claims ;  that  the 
Swamp  Angel  tunnel  continued  would  ev«i- 
tual^  reach  tbe  Senator  Beck.  Tbe  Jury 
was  Inatmcted  tiiat  It  was  not  neceaaary  tliat 
tiie  annual  assessment  ethould  be  done  with- 
in the  boundaries  of  the  claim;  that  anch 
work  ml^t  be  done  In  a  tunnel  off  the  claim 
when  such  tunnel  was  driven  by  the  owner 
for  the  pnrpoae  of  developing  tbe  claim,  and 
if  It  was  found  l^t  the  plaintiff  (Sraator 
BedE)  was  running  a  tunnel  for  tbe  purpose 
of  developing  the  Senator  Beck  and  that  the 
work  performed  therein  tended  to  dev^p 
anch  claim,  such  work  la  In  law  considered 
tile  equivalent  of  asseaamCTt  work  within  the 
boundaries  of  tbe  claim. 

Tbe  last  paragraph  of  this  Instmcttou  Is: 
"And  the  court  fnrtbw  Instructs  you  that 
contiguity  of  territory  Is  not  necessary  in 
order  to  have  such  work  apply  as  an  assess- 
ment" Exception  was  taken  to  and  error  is 
assigned  upon  the  paragraph  quoted.  As  we 
nndontand  tbe  contention  of  counsel,  it  Is 
tiiat  the  ownor  oi  a  claim  cannot  develop 
his  dalm  by  a  tuimel,  or  apply  wcwk  In  sncb 
tunnel  as  an  assessmoit  on  the  claim,  unless 
he  owns  a  continuous  strip  of  territory  from 
the  portal  of  the  tunnel  to  the  exterior 
boundaries  of  the  claim  upon  which  it  la 
sought  to  apply  tbe  tunnel  wwk  aa  assess- 
ment work.  Pertinent  statutory  provtolons 
are :  "  *  *  *  On  each  claim  located  af- 
ter the  lOtb  day  of  May,  1872,  and  until  pat- 
ent has  been  Issued  therefor,  not  less  than 
$100.00  worth  of  labor  or  Improvemoits  shall 
be  made  during  each  year,  •  •  •  but 
when  such  claims  are  held  In  coihmon  such 
expenditure  may  be  made  upon  any  one 
claim."  Section  2S24,  Rev.  St  U.  S.  [U.  S. 
Comp.  St  1901.  p.  1426]:  *'That  section  2324 
of  the  Revised  Statutes  be  and  the  same  la 
hereby  amended  so  that  when  a  person  or 
company  has  or  may  run  a  tunnel  for  the 
purpose  of  developing  tbe  lode  or  lodes  owned 
by  such  person  or  company,  the  money  so  ex- 
pended shall  be  taken  and  considered  aa  ex- 
pended on  such  lode  or  lodes."  Act  Cong. 
Feb.  11,  1875,  c.  41,  18  Stat  815  [U.  S.  Comp. 
St  1901,  p.  1427]. 

One  end  sought  by  tbe  acts  of  Congress 
above  quoted  was  the  development  of  the 
mineral  resources  ot  the  country,  and  to  the 
accomplishment  of  this  end  the  approprlator 
of  public  mineral  domain  was  required  to  ex- 
pend not  lees  than  $1(X)  In  labor  or  Improve- 
ments upon  or  for  the  development  of  each 
claim  In  each  year.  Section  2324  required 
this  racpenditure  to  be  on  each  claim,  sub- 
ject to  tbe  exception  that  when  claims  were 
held  in  common  such  expenditure  might  be 
made  upon  one  claim,  clearly  Indicating  that 
It  was  the  Intention  of  Congress  to  provide 
a  method  for  the  economical  development  of 
a  group  of  contiguous  claims.  The  amend- 
ment of  1875  provided  for  the  development 
of  one  or  more  claims  by  means  of  a  tunnel, 
which  method  of  development  was  not  pro- 


Digitized  by 


Colo) 


BAIN  T.  HATTE& 


129 


rided  for  section  2324,  nnless  sucb  tun- 
nel was  on  one  of  the  claims  held  tn  common, 
and  which  comprised  a  group  oC  contiguous 
claims.  A  construction  which  would  limit 
the  right  granted  by  the  amendment  of  1873, 
to  a  tunnel  constructed  or  drlTen  on  a  claim 
or  claims  contiguous  to  each  other,  would 
destroy  the  right  granted  by  the  amendment, 
as  soch  right  was  granted  by  section  2324. 
In  other  words,  If  work  done  in  a  tunnel 
cannot  be  applied  to  assessment  work  on  a 
mining  location,  unless  the  party  doing  the 
work  In  the  tunnel  Is  the  owner  of  u  conUn- 
00 OS  strip  of  territory  through  which  a  tun- 
nel may  be  driven  from  the  portal  thereof  to 
the  claim  sought  to  be  improved  by  tunnel 
work,  the  amendment  of  1875  is  meaningless, 
and  of  no  force  and  effect.  Section  2324 
granted  the  right  to  perform  the  assessment 
□pen  one  claim  for  the  benefit  of  claims  held 
in  common,  or  a  group  of  contiguous  claims, 
and  there  ia  no  manner  of  securing  a  con- 
tinuous strip  of  territory  through  or  over 
mineral  lands  except  by  locating  a  group  of 
contiguous  mining  claims,  or  by  means  of  a 
tunnel  site  location.  It  Is  conceded  that 
there  is  not  a  syllable  !□  either  section  2324 
or  the  am^idment  of  18T5  In  regard  to  the 
contiguity  coutraided  for ;  but  the  same  Is 
sought  to  be  established  by  a  construction 
placed  upon  the  cases  cited,  which  would,  in 
our  Judgment,  establish  the  principle  1^ 
Judicial  legislation. 

A  careful  analysis  of  the  cases  cited  in 
snpport  of  the  contention  of  the  Dutch  Girl, 
keeplog  In  mind  tlie  statutory  proTlsions 
above  quoted,  will  demonstrate  that  they  are 
not  In  point  We  cannot  review  all  of  the 
cases,  but  will  select  those  which  seem  to 
be  strongest  in  support  of  the  proposition 
contended  for,  and  point  out  the  distinction 
between  the 'cases  cited  and  tbe  case  under 
consideration,  at  the  same  time  calling  at- 
tention to  statements  and  expressions  In  tbe 
opinions  wblcb  are  opposed  to  the  imposi- 
tion in  Bopport  of  which  the  cases  are  cited. 

The  first  case  dted  is  Mt  Diablo  Mining 
Co.  T.  Gaillson,  5  Sawyer.  439,  Fed.  Oas.  No. 
9JSS0.  Aa  stated  by  Judge  HlUyer,  who  wrote 
tlie  (pinion,  the  question  before  the  court 
was:  "Whether  tbe  plaintiff  In  the  year 
1877  failed  to  comply  with  the  condition  as 
to  labor  on  the  Dlnero  claim  stated  in  sec- 
tion 2324,.  Bev.  SL"  The  facts  were:  The 
plalntifb  owned  Uiree  mining  claims,  the 
Dlnero,  Mt  Diablo,  and  Peru,  all  of  which 
adjoined  each  other.  No  question  of  the 
contigaltr  of  territory  was  Involved.  No 
mmtlon  of  the  amendment  of  1875  was  made, 
and  consequoitly  no  construction  thereof 
could  bare  been  announced.  In  the  course 
of  the  opinlfm  It  la  said:  "Work  done  out- 
side of  tbe  claim  or  outside  of  any  claim, 
if  done  for  the  purpose  and  aa  a  means  of 
proq>ectlng  or  developing  the  claim,  as  in 
Ihe  case  of  tunnels,  drifts,  etc..  Is  as  availa- 
ble for  holding  the  claim  as  If  done  within 
the  boundaries  of  tlie  claim  itself.  One  gen- 


oral  system  may  be  formed,  well  adapted  and 
Intended  to  work  several  cont^ruous  claims 
or  lodes,  and,  when  such  Is  tbe  case,  work 
in  furtherance  of  this  system  is  work  on  tbe 
claims  Intended  to  be  developed  by  it." 

St  Louis  Oo.  V.  Kemp,  104  U.  B.  636,  26  L. 
Ed.  87S,  Is  cited.  In  this  case  the  question 
Involved  was  the  validity  of  a  placer  patent 
vhl<A  included  a  number  of  contignous 
claims  amounting  In  all  to  161.61  acres.  In- 
cidentally the  court  discussed  the  law  ap- 
plicable to  assessment  on  mining  claims,  and. 
In  this  connection,  uses  tbe  following  lan- 
guage: "Labor  and  improvements,  within 
tbe  meaning  of  the  statute,  are  deemed  to 
have  been  had  on  a  mining  claim,  whether 
it  consists  of  one  location  or  several,  when 
the  labor  is  performed  or  the  improvements 
are  made  for  Its  development;  that  Is,  to 
facilitate  the  extraction  of  tbe  metals  it 
may  contain,  though  In  fact  such  labor  and 
Improvements  may  be  on  ground  which  orig- 
inally constituted  only  one  of  ttie  locations, 
as  in  sinking  a  shaft  or  be  at  a  distance 
from  the  claim  Itself,  as  where  tbe  labor  is 
performed  for  the  turning  of  a  stream,  or 
the  'introduction  of  water  or  where  the  im- 
provement ctmslsts  in  the  construction  of  a 
flume  to  carry  off  tbe  d&brls  or  waste  ma- 
terial." There  is  nothing  in  the  statement 
of  facts  or  the  discussion  of  the  court  to 
Indicate  that  the  amendment  of  1876  was 
imder  consideration  in  this  case. 

Jackson  v.  Boby,  109  TI.  S.  440,  8  Sup.  Ct 
301,  27  U  Bd.  900,  decided  that  the  ex- 
tension of  a  flume  upcm  a  placer  claim  and 
tbe  use  of  such  claim  for  dumping  purposes 
was  not  such  Improvement  of  the  claim  as 
contemplated  by  section  2324,  although  tbe 
claim  BO  used  and  other  claims  were  held  in 
common.  The  amendment  of  1876  was  not 
in  any  manner  before  the  court,  and  tbe  state- 
ment of  facts  clearly  indicates  that  this  case 
was  decided  upon  a  construction  placed  npon^ 
section  2324  alone. 

In  Chambers  v.  Harrington,  111  U.  S.  350, 
4  Sup.  Ot.  428,  28  L.  Ed.  452,  the  defendant 
owned  three  adjolnli^  claims  which  were 
being  developed  by  a  shaft  on  one  of  the 
claims.  Tbe  plaintiff  claimed  a  portion  ot 
the  territory  of  one  of  the  claims,  other  than 
tbe  one  upon  which  the  shaft  was  located, 
on  tbe  ground  that  the  claim  had  been  for- 
tented  by  failure  to  woA:  the  annual  assess- 
ment on  the  claim.  It  was  held  that  work 
done  in  the  shaft  had  a  tendency  to  develop 
the  claim  relocated,  and  was  sufficient  to 
hold  it  The  language  of  the  opinion  clearly 
indicates  that  tbe  case  came  within  section 
2324.  After  stating  the  substance  of  the 
amoidment  of  1875,  the  opinion  proceeds: 
"We  are  unable  to  see  that  it,  the  amend- 
ment, affects  tbe  character  of  other  work 
to  be  done  or  Improvemente  to  be  made  ac- 
cording to  the  law  as  it  stood  before,  except 
as  It  gives  a  special  value  to  making  a  tun- 
nel." This  quotation  is  the  only  reference 
in  the  opinion  to  the  amendment  of  1875,  and 
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the  <mly  constractlon  placed  by  the  oonrt 
upon  sncb  amendment 

De  Noon  t.  Morrison,  83  Cal.  168,  23  Pac. 
374,  Inrolved  placer  mining  claims  adjoining 
each  other  and  the  question  of  the  contiguity 
of  territory  was  not  before  the  court 

Hall  V.  Kearney,  18  Oolo.  S05,  83  Pac.  873, 
decided  that  work  done  npon  a  patented 
claim,  one  of  a  group  of  contlgnous  claims.  If 
In  fact  done  for  the  development  of  the  claim, 
may  be  considered  assessment  work  for  such 
claim,  notwithstanding  the  fact  that  It  was 
done  outside  of  the  exterior  lines  of  the 
claim.  The  court  says:  "Did  the  work, 
where  done,  tend  to  the  development  of  the 
Randolph  and  Roscoe  claims?  and  was  It  In 
fact  performed  for  the  benefit  of  these  loca- 
tions? are  the  controlling  questions  to  be  de- 
termined; and  It  Is  Immaterial  whether  the 
Improvement  is  upon  patented  or  unpatented 
property,  except  as  this  may  throw  light  upon 
the  intention  of  the  parties  In  doing  the 
work." 

Gird  T.  California  Oil  Co.  (O.  C.)  60  Fed. 
531,  involved  the  application  of  section  2324 
to  placer  locations  of  oil  lands,  and  In  no 
wise  Involved  a  c<mstructlon  of  the  amend- 
ment of  1875. 

Royston  v.  Miller  (C.  C.)  76  Fed.  50,  was 
a  suit  In  equity  for  an  acconntlng  and  for 
partition  of  a  group  of  mining  claims  known 
as  the  "Kingston  Mines"  and  the  "Irvine 
Tunnel"  run  for  the  purpose  6f  prospecting 
and  developing  the  mining  claims.  The 
group  consisted  of  fonr  claims  known  as  the 
"Provider,"  the  "Morris."  the  "California" 
and  the  "Chicago."  The  first  three  were 
contiguous.  The  Chicago  was  separated 
from  them  by  the  Vlctorlne,  a  patented  min- 
ing claim  owned  by  other  parties.  The  ques- 
tion of  forfeiture  of  the  rights  of  some  of 
the  parties  in  a  portion  of  the  property  arose 
upon  the  trial,  one  side  contending  that 
work  In  the  Irvine  tunnel  for  the  year  1892 
was  sufficient  to  hold  the  four  claims  of  the 
groop,  Includipg  the  Chicago,  which  as  stated, 
was  separated  from  the  other  claims  by  a 
patented  claim.  Judge  Hawley,  in  an  oral 
opinion,  held  that  work  done  npon  the  Ir- 
vine tunnel  In  1892  was  wholly  insufficient 
to  constitute  a  compliance  with  the  provisions 
of  section  2824  as  to  the  amount  of  annual 
assessment  to  be  performed  on  the  Chicago 
claim,  and  that  such  work  was  only  suffi- 
cient to  hold  the  three  mining  claims  that 
were  contiguous;  citing  Chambers  v.  Har- 
rington, supra,  and  Mining  Oo.  v.  Oalllson, 
supra,  in  support  of  this  conclusion. 

It  does  not  appear  from  the  statement  of 
facts  contained  In  the  opinion  that  the  tunnel 
was  either  on  or  off  the  group  of  contiguous 
claims.  The  amendment  of  1875  was  not  dis- 
cussed In  the  opinion,  which,  as  to  the  point 
here  under  discussion  Is  based  entirely  upon 
the  cases  cited,  which  cases,  as  we  have 
shown,  did  not  involve  the  question  of  con- 
tiguity or  noncontlgulty  of  territory  under 
the  amendment  of  1875.   It  further  appears 


from  the  opinion,  that  the  discussion  of  this 
particular  point  was  not  necessary  to  a 
decision  of  the  case,  and  therefore  the  state- 
ment of  the  court  In  this  behalf  might  be 
treated  as  obiter  dictum.  Further  discus- 
sion of  the  cases  cited  would  unnecessarily 
prolong  this  opinion.  Suffice  It  to  say  that 
we  have  examined  all  of  them  and  that  the 
statement  of  facts  In  e&ch  case  shows  that  the 
mining  claims  Involved  were  contiguous,  and 
that  the  question  here  presented  was  not 
under  discussion  or  decided  In  any  of  them. 

Our  Investigation  of  the  cases  cited  also 
discloses  the  fact  that  expressions  may  be 
found  In  some  of  them  which  seem  to  sup- 
port the  proposition  to  which  they  are  here 
cited.  "The  language  of  the  court  is  al- 
ways to  be  understood  by  applying  it  to  the 
facts  of  the  case  decided.  That  which  seems 
to  be  general  and  of  universal  application 
has,  in  reality,  often  a  limited  application; 
and  so  the  words  of  truth  and  utterances  of 
law,  undeniable  In  the  case  wherein  they  are 
spoken,  become  the  parents  of  error  and 
false  doctrine."  Branch  v.  Mitchell,  24  Ark. 
439.  Applying  this  rule  to  all  the  cases  dted, 
we  unhesitatingly  say  that  no  one  of  them  Is 
an  authority  In  support  of  the  proposition  to 
which  It  is  cited.  This  court  has  decided  that 
labor  performed  by  the  owner  of  a  claim  In 
constructing  a  wagon  road,  a  small  part  of 
which  was  within  the  boundary  of  the  claim, 
for  the  purpose  of  better  developing  the 
claim,  may  be  treated  as  a  compliance  wltb 
the  law  relating  to  annual  assessments  there- 
on. Doherty  v.  Morris.,  17  Oolo.  106,  28  Pac. 
85.  If  labor  performed  upon  a  wagon  road 
outside  the  boundaries  of  the  claim,  or  "out- 
side of  any  claim"  (Mt  Diablo  Oase,  supra), 
or  "at  a  distance  from  the  claim  Itself"  (St. 
Louis  Co.  V.  Kemp,  supra),  or  "upon  a  patent- 
ed claim"  (Hall-Kearney  Case,  supra),  may  be 
held  to  be  a  compliance  with  the  law  relating 
to  annual  assessment  work,  work  done  in  a 
tunnel  for  the  purpose  of  developing  the 
claim,  and' which  has  a  tendency  to  develop 
it,  may  be  so  considered  regardless  of  the  con- 
tiguity or  noncontlgulty  of  territory,  from  the 
portel  of  the  tunnel  to  the  claim  sought  to 
be  developed.  The  true  test  to  be  applied  Is, 
does  the  work  benefit  or  tend  to  benefit  the 
claim,  and  was  it  done  for  the  purpose  of 
developing  the  claim?  The  fact  that  the 
territory  between  the  tunnel  and  the  claim  to 
be  developed  is  vacant  and  unoccupied,  or 
owned  by  another  person,  becomes  Imtwrtont 
only  In  so  far  as  that  fact,  if  It  exists,  may 
have  a  bearing  upon  the  ultimate  question 
of  fact,  as  to  whether  the  tunnel  does  or  does 
not  tend  to  develop  the  claim,  which  question 
of  fact,  must  be  determined  by  the  Jury  under 
proper  Instructions.  Our  conclusion  Is  that 
there  was  no  error  in  the  Instruction. 

Complaint  Is  made  that  other  Instructions 
were  indefinite,  and  tended  to  mislead  the 
Jury.  It  is  possible  that  standing  alone  some 
of  the  instructions  are  subject  to  this  critl- 
dam ;  but.  considered  as  a  whole,  the  Instmc- 


Digilized  by 


CotoO 


DENVER  PUBLIC  WAKEH0U8B  CO.  t.HOLLOWAT. 


131 


tloos  fairly  and  fully  presented  to  the  jury 
tbe  l^aJ  principles  applicable  to  the  evidence. 
If  more  specific  Instructions  bad  been  desired 
npott  any  of  the  points  Involved,  request 
therefor  should  have  been  made.  This  was 
not  done.  Therefore  complaint  that  the  In- 
strnctlons  were  Indefinite  and  uncertain  can- 
not be  made  by  the  par^  falling  to  request 
instractions  covering  the  points.  M.  &  M. 
Ca  r.  Prentice,  26  Ck>lo.  4,  62  Pac.  210,  and 
cases  cited.  It  la  snfficlent  to  say,  that  the 
court  did  not  err  In  sustaining  objections  to 
questions  on  cross-exainlnatlon  relating  to 
the  work  done  on  the  Senator  Beck  In  1896 
and  1897,  as  each  evidence  was  btunaterlal. 
Tbe  evidence  admitted  of  tbe  value  of  work 
done  In  the  Swamp  Angel  tunnel,  and  tbe  in- 
tention with  which  such  work  was  done,  was 
competent  and  admissible.  Other  exceptions 
taken  and  urged  here  were  either  not  well 
taken  or  concern  Immaterial  matters. 

The  Judgment  will  be  aflBrmed. 

Affirmed. 

OABBEBT,  0.  J.>  and  GUNTER,  J.,  concur. 


DENVER  PUBLIC  WARGBOUSB  Ca 
et  al.  T.  HOLLOWAY. 
(Supreme  Court  oi  Colorado.  Nov.  6,  1906.) 

1.  LlBXI/— PBITIUCQED  ColOCDniOATIOIT. 

A  communication  between  officers  of  a  cor- 
poration on  the  mhiect  of  tbe  conduct  of  one 
of  ha  aervanta  la  privileged. 

2.  Sun— Qmsnon  roB  Goun. 

Whether  the  occasion  of  a  oonmnmieattoa 
k  aaeb  aa  to  make  it  inrivU^ed  is  a  question 
for  the  court. 

[Ed.  Note. — For  cases  In  point,  see  voL  82, 
Gent.  Dig.  Libel  and  Slander,  fi  S(S2.] 

8.  Samk— Loss  or  Pbith^gb. 

The  privily  connected  with  a  conminnl* 
eation  frtMn  one  officer  of  a  corporation  to  an- 
other tm  the  subject  of  the  conduct  of  one  of 
its  aervanta  is  not  lost  by  the  officer  receiving 
it  discloeing  its  contents  to  anothtt  servant 
as  a  reason  why  the  servant  about  wliom  It 
was  wrlttm  was  discharged. 
4.  SAME—AonrAL  Malici. 

Plaintiff,  In  an  action  for  libel  based  on  a 
pri^eged  communication,  has  the  burden  of 
proving  actual  malice. 

[Ed.  Note.^ — ^For  cases  in  point,  see  voL  82, 
Cent.  IMg.  Libel  and  Slander,  |  ISO.] 

Appeal  from  District  Court,  City  and 
County  of  Denver;  r.  T.  Johnson,  Judge. 

Action  by  Judson  H.  Holloway  against 
tiie  Denver  Public  Warehouse  Company  and 
others.  Judgment  for  plalntUT.  Defendants 
q^eaL  Reversed. 

Thomas  H.  Hood,  for  appdlants.  Horace 
O.  Benson,  for  appellee. 

STBBLB,  J.  Judson  H.  Holloway  brought 
Us  action  in  the  district  court  of  the  Sec- 
mid  Judicial  district  against  the  Den- 
ver Poblle  Warehouse  Company,  John  L. 
Jerome,  and  D.  B.  Benedict,  based  npon  the 
fMlowing  letter:   "J}emet,  Colo.,  Dec;  4. 


1901.  Mr.  D.  R,  Benedict,  Manager  Denver 
Public  Warehouse  Co.,  City— Dear  Sir:  I 
have  given  a  good  deal  of  thought  to  tbe 
report  you  made  yesterday  of  tbe  disappear- 
ance of  forty-one  bags  of  sugar  on  conMgn- 
ment  to  the  warehouse.  I  am  not  aatisfled 
with  the  statement  that  no  explanation  can 
be  given  for  this  loss.  Tour  foreman  Is  on 
duty  through  business  hours.  It  would  be 
impossible  for  the  41  bags  of  sugar  to  dis- 
appear without  his  knowledge.  When  mer- 
chandise of  this  sort  is  put  in  his  charge,  we 
have  got  to  depend  upon  finding  the  goods 
there  or  receipts  for  same.  I  don't  con- 
sider that  it  was  possible  for  this  sugar  to 
have  been  taken  out  of  the  warehouse  dur- 
ing the  night  Please  dlschai^e  Mr.  Hollo- 
way Immediately  from  his  position  as  fore- 
man, and  tell  him  that  It  is  my  Intention  to 
prosecute  blm  for  the  theft  of  the  sugar,  un- 
less be  can  give  some  reasonable  explanation. 
Yours  truly,  John  L.  Jerome." 

The  amended  complaint  alleges  that  ttue 
Denver  Public  Warehouse  Company  Is  a 
corporation,  and  that  at  the  time  of  tbe 
sending  of  the  letter  John  L.  Jerome  was  the 
treasurer  and  D.  R.  Benedict  was  the 
manager  of  the  business  of  the  said  company. 
It  Is  further  alleged  that  the  defendants,  for 
the  purpose  of  impeaching  plalntlfTs  good 
name  and  subjecting  him  to  disgrace,  and  to 
bring  him  Into  disrepute  among  his  neighbors 
and  acquaintances,  did  falsely,  wickedly,  and 
maliciously  write  and  publish  tbe  aforesaid 
letter,  and  that  the  said  defendants  did 
maliciously  and  willfully  pulHlsh  said  letter 
and  tbe  contents  therof  by  reading  the  same 
to  various  people,  and  permitting  other  per- 
sons  to  read  tbe  same,  for  the  purpose  of  In- 
juring this  plaintiff  In  his  n^?tita11ou.  Plain- 
tiff therefore  prays  for  damages  In  the  sum 
of  $10,00a  A  demurrer  to  this  amended 
complaint,  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constltDte  a  cause 
of  action,  was  ffied,  and  the  demurrer  was 
ovwmled.  In  the  answer  the  defendants 
admit  writing  and  sending  tbe  letter  aa  at 
1^^  In  the  complaint,  and  alleged  that  It 
was  written  Iqr  said  Jerome  to  said  Benedict 
In  the  course  of  their  said  employment  by 
and  for  the  warehouse  company;  that  said 
defendant  John  L.  Jerome,  In  good  fiiitb  and 
without  111  will  or  eril  Intaitlon  of  any  sort 
toward  tiie  plaintiff,  and  In  no  utiier  mannw 
whatooevar,  on  December  4, 1901,  wrote  and 
sent  to  said  defendant  D.  R.  Benedict  ihe 
said  letter,  believing  tbe  statements  tiierein 
to  be  true;  and  that  said  D.  B.  Benedict, 
In  good  faltb  and  wltbont  111  will  or  evU  ln< 
tantlon  of  any  sort  tovrard  the  idalntiff,  and 
In  no  vQmt  manner  whatsoever,  received  and 
aalnnitted  to  plaintiff  said  letter  In  regard 
to  the  discharge  of  said  plaintiff  from  his 
position  as  foreman.  The  replication  denies 
the  mattws  set  forth  In  the  answer.  The 
trial  resulted  In  a  retdlct  in  favor  of  tbe 
plaintiff  and  against  the  defendants  Jolntiy 
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tor  the  Bnm  of  $5,000,  from  wblch  judgment 
tbe  defendants  have  appealed. 

We  shall  not  midertake  to  consider  all  of 
the  assignments  of  error,  tor  the  reason  that 
we  are  of  opinion  that  the  court  In  his  In- 
atmctlona  to  the  Jury  has  committed  error 
which  requires  the  reTersal  of  the  Judgment 

Znatmctlffia  No.  S,  given  by  the  court.  Is  aa 
follows:  "The  comt  Instructs  the  Jury  that 
the  suspicion  or  belief  In  the  mind  ot  the 
pnbllBber  that  the  article  published  Is  true 
constitutes  no  Justification  of  the  charge. 
The  publisher.  In  order  to  Justify,  must  not 
only  prove  that  there  was  such  bell^  and 
suspicion,  but  he  must  prove  that  tbe  Iden- 
tical charge  made  was  true.  It  is  tbe  policy 
of  the  law  to  protect  the  innocent  from 
reporto  that  may  be  q>read  over  tbe  world 
by  means  of  writing  contaminating,  vile, 
and  malignant  falsehoods,  which  may  make 
an  impression  which  would  take  much  time 
and  trouble  to  erase,  and  wblcb  it  might  be 
difficult,  if  not  impossible,  ever  completely  to 
remove." 

Instruction  No.  4:  "The  court  lostmcts 
the  Jury  that,  where  a  false  article  is  libel- 
ous upon  Its  face,  the  law  Implies  malice, 
and  evidence  of  malice  Is  not  required  out- 
side of  the  publication;  and  In  this  case,  if 
the  publication  Is  false,  the  plaintiff  Is  not 
bound  to  offer  other  evidence  than  that  of 
the  publication  Id  proof  - of  malice,  for  In 
Buch  case  the  law  Implies  malice  in  tbe 
author  and  publiBher  and  each  subsequent 
publisher,  whether  in  fact  malice  existed  or 
not" 

Instruction  No.  12:  "Tbe  court  Instructs 
the  Jury  that  a  publication,  tbe  obvious 
tendency  of  which,  taken  as  a  whole,  is  to 
fasten  suspicion  of  guilt  of  a  felony  upon 
the  plaintiff.  Is  actionable,  although  the 
publication  contains  no  direct  charge;  and  In 
this  case,  if  tbe  Jury  believe  from  the  evl* 
dence  that  tbe  tendency  of  this  letter  in  ques- 
tion, taken  as  a  whole,  is  to  falsely  and 
maliciously  fasten  tbe  suspicion  of  guilt 
of  a  felony  upon  the  plalntlfT.  even  though 
you  may  believe  that  it  contains  no  such 
direct  charge,  your  verdict  will  be  for  the 
plaintiff,  unless  defendants  shall  have  prov- 
ed by  a  preponderance  of  the  evidence  that 
the  charge  made  Is  true,  or  that  the  publi- 
cations of  tbe  letter  were  each  prlvliiged 
publications  and  without  malice  in  fact" 

Instruction  No.  20:  "Tbe  Jury  are  In- 
strncted  that  the  stockholders,  officers,  and 
directors  of  a  corporation  have  the  right  or 
privilege  to  communicate  to  each  other,  or  to 
the  corporation  of  wblch  they  are  members, 
whatever  they  know,  or  have  reason  to  be- 
lieve, and  do  In  fact  believe,  In  respect  to  tbe 
management  of  tbe  coriHirBtlon  or  the  con- 
duct of  any  one  of  Its  employfis  or  servants. 
These  are  what  In  law  are  called  'privileged 
communications.'  And,  when  words  are  thus 
spoken  or  written  in  such  privileged  com- 
munications, the  party  concerning  whom  they 


are  spoken  or  written  cannot  recovw  for 
such  words  BO  spoken  or  written,  unless  he 
shows  that  said  communications  were  made 
with  malice  or  without  probable  cause  to- 
ward him,  or  unless  the  same  are  published 
to  some  third  person  other  than  such  officws 
and  directors." 

It  appears' to  us  that  the  court  has  pro- 
ceeded upon  a  wrong  theory,  and  has  ex- 
cluded from  tbe  consideration  of  the  Jury 
the  question  of  the  right  of  the  officers 
of  this  corporation  to  communicate  with 
each  other  upon  the  subject  of  the  con- 
duct of  one  of  the  employes.  In  Wagner  v. 
Scott  164  Mo.  289,  63  S.  W.  1107,  the  court 
quoting  from  Newell  on  Slander  and  Ubel. 
says:  "A  privileged  communication  Is  an 
exception  to  the  rule  that  every  defamatory 
publication  Implies  malice.  A  qualified  privi- 
lege is  extended  to  a  communication  made  In 
good  faith  upon  any  subject-matter  In  which 
the  party  communicating  has  an  interest  or 
in  reference  to  which  he  has  a  duty,  either 
l^ai,  moral,  or  social.  If  made  to  a  person 
having  a  corresponding  interest  or  duty,  and 
tbe  burden  of  proving  the  existence  of  malice 
Is  cast  upon  the  person  claiming  to  have  been 
defamed.  •  •  •  'The  theory  of  privll^o 
In  connection  with  the  law  of  defamation  in- 
volves a  variety  of  conditions  of  some  nicety, 
and  also  a  doctrine  not  always  of  easy  appli- 
cation to  a  set  of  facts,  and,  such  being  tbe 
case  In  any  trial,  whether  civil  or  criminal, 
while  tbe  questions  of  libel  or  no  libel,  malice 
or  DO  malice,  are  matters  of  fact  for  tbe  Jury, 
the  question  of  privilege  or  no  prlvll^e  la 
entirely  one  of  law  for  the  judge.  That  Is 
to  say.  It  is  exclusively  for  the  judge  to  de- 
termine whether  tbe  occasion  on  wblch  the 
alleged  defamatory  statement  was  made  was 
such  as  to  render  tbe  communication  a  privi- 
leged one.  The  Jury,  however,  will  be  the 
proper  tribunal  to  determine  the  question  of 
express  malice,  where  evidence  of  ill  will  is 
forthcoming;  but  If.  taken  in  connection 
with  admitted  facts,  tbe  words  complained  of 
are  such  as  must  have  been  used  honestly 
and  In  good  faltb  by  the  defendant  the 
Judge  may  withdraw  the  cause  from  a  Jury 
and  direct  a  verdict  for  the  defendant.'  " 
And,  in  quoting  from  Gassett  v.  Qllbert  6 
Gray,  97,  further  says :  "  The  question 
whether  lu  a  particular  case  a  publication 
Is  to  be  deemed  prlvll^ed — that  is,  whether 
the  situation  of  the  party  making  It  and  tbe 
circumstances  attending  It  were  such  as  to 
rebut  the  legal  inference  of  malice — Is  a 
question  of  law,  to  be  determined  by  tbe 
court  In  the  first  Instance.  But'  **  the  court 
proceeds,  "  'In'  deciding  this  question,  tbe 
conditions  on  which  It  is  held  to  be  prlvliegod 
must  necessarily  be  assumed — that  Is,  It  must 
be  taken  for  granted  that  the  publication 
was  believed,  by  the  party  who  made  It  to 
be  true,  and  that  It  was  mnde  bona  fide — be- 
cause, if  these  elements  are  found  to  be  want- 
ing, then  the  Jury  would  be  autliorlzed  to  in- 
fer malice.   The  sole  duty  of  tbe  court  there- 
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fore,  in  soch  cases.  1b  to  determine  whether 
tbe  occasion,  In  the  absence  of  actual  malice, 
would  Justify  the  publication.  If  so,  then 
It  Is  incumbent  on  the  plaintiff  to  [ffore  the 
existence  of  malice  In  order  to  sustain  bis 
action ;  and  this  must  be  shown  to  tbe  satls- 
factltm  of  the  jury,  whose  excluslre  province 
it  Is  to  pass  upon  the  question.  But  It  Is 
not  necessary  to  prove  It  by  extrinsic  evl- 
drace.  It  may  be  Inferred  from  tiie  relation 
of  tbe  parties,  the  drcnmBtances  attending 
tbe  publication,  and  even  from  the  terms  of 
the  publication  Itselt  The  defendants  can- 
not be  Justified  If  they  have  included  in  their 
notice  any  statements  or  language  of  a  de- 
tamato^  nnture  not  warranted  by  the  oc- 
caslon  which  called  forth  the  publication. 
The  privilege  must  be  limited  to  the  ex- 
igency ;  and,  if  the  defendants,  by  tbe  terms 
of  the  notice  published  by  them,  exceeded  tbe 
Just  limits  which  were  necessary  and  proper 
to  accomplish  the  Intimate  purpose  of  pro- 
tecting tbe  corporation  and  the  public  from 
tbe  unantiiorlEed  acts  of  Hie  plaintiff,  It  will 
be  evidence  of  malice,  proper  to  be  weighed 
by  the  Jury.  So,  too.  the  question  of  good 
faith  on  the  part  of  the  defendants  and 
their  honest  belief  In  the  truth  of  the  state- 
ments put  forth  by  them  are  mattras  of 
fact  which  are  to  he  determined  exdnalvely 
by  the  Jury.  Althoui^  it  is  not  necessary 
tor  the  defendants  to  prove  tbe  truth  of  the 
statements  contained  in  the  notice,  In  order 
to  Justify  tbe  publication,  yet  proof  of  their 
falsity  la  admissible  on  the  part  of  the  plain- 
tiff to  show  that  the  defendants  did  not  act 
on  on  honest  bell^  In  their  truth.* " 

In  tbe  case  of  Kllnck  v.  Colby  et  al..  46 
N.  Y.  427,  7  Am.  Sep.  300,  Mr.  Justice  Fol- 
ger.  In  delivering  the  opinion  of  the  court; 
said:  "But,  when  the  paper  published  is  a 
prlvll^ed  communication,  an  additional  bnr> 
den  of  proof  Is  put  upon  the  plaintiff,  and 
be  must  show  the  existence  of  express  malice 
bi  tbe  publication  of  it  Hence,  as  a  general 
prc^osltlop,  it  may  be  said  that  tbe  question 
of  whether  a  publication  Is  a  prlvllegad  com- 
mnnlcatlon  is  one  for  the  Jury.  That  is  to 
say,  the  court  may  determine  whether  the 
subject-matter  to  which  tbe  alleged  llhel  re- 
lates, tbe  interest  in  It  of  the  defendant,  or 
Us  relations  to  it,  are  such  as  to  furnish  tbo 
excuse.  But  tbe  que8ti<m  ot  good  faith,  be- 
lief In  the  tmth  of  the  statement,  and  the 
existence  of  actual  malice,  remains,  although 
tbe  court  should  hold,  that  prima  fade,  the 
enamanlcation  was  privileged."  And,  at 
page  438^  46  N.  T.  (7  Am.  Bep.  360),  the  court 
Mines  **prlvll^ed  communication**  in  these 
words :  "The  proper  meaning  of  a  privileged 
commnnlcatim  Is  said  to  be  this:  that  the 
occasion  on  which  It.  was  made  rd>uts  the 
inference  arising,  prima  fade,  from  a  state- 
ment prejudicial  to  the  character  of  the  plaln- 
tur,  and  puts  It  upon  bim  to  prove  that  there 
was  malice  in  fact,  and  that  the  defendant 
was  actuated  by  motives  of  personal  spite 
or  Ul  wiU»  ind^okdent  of  the  circumstances 


in  wblch  the  communication  was  made.**  It 
seems  to  us  that  this  communication  was  priv- 
ileged ;  that  Ii^  that  the  occasion  which  called 
forth  the  letter  and  the  subject-matter  of 
the  letter  made  it  a  privileged  communica- 
tion. In  Conroy  y.  Pittsburgh  Times,  130 
Pa.  834,  21  AtL  164.  11  L.  R.-  A.  7S8,  23  Am. 
St  Rep.  188.  it  Is  held  that  "the  general 
rule  Is  that  nothing  but  proof  of  its  truth  Is 
a  defense  of  a  libel.  That  it  was  privileged. 
because_  published  on  a  proper  occasion,  frtnu 
a  proper  motive,  and  upon  probable  cause, 
is  the  excepted  case,  and  he  vho  relies  on  an 
exception  must  prove  all  the  facta  necessary 
to  bring  himself  within  .It.  •  *  •  So, 
where  the  alleged  libel  charges  an  indictable 
offense,  the  presumption  of  Innocence  oi^t 
and  must  stand  as  prima  facte  evidence  of 
falsity  and  want  of  probable  cause,  and  there- 
fore of  malice,  even  in  casea  of  a  claim  of 
privilege." 

But  this  case  does  not  have  the  support  of 
the  weight  of  authority.  It  seems  to  us  that, 
when  the  occasion  is  shown  to  have  been 
privileged,  the  burden  of  idiowlng  tbat  tbe 
defendant  has  lost  his  privilege  Is  cast  up- 
on the  plaintiff.  The  presumption  which  at- 
taches to  a  writing  written  on-  a  privileged 
occasion  Is  that  It  was  written  in  good  faith 
and  upon  probable  cause.  As  said  by  Jus- 
tice O'Brien,  In  Hemmens  v.  Nelson.  188  N.  T. 
624,  34^  N.  B.  342,  20  L.  R.  A.  440:  "The 
question  is  not  whether  the  charge  is  true 
or  false,  nor  whether  the  defendant  had  suf- 
ficient cause  to  believe  that  the  plaintiff  sent 
the  letter,  or  acted  hastily,  or  In  a  mistake, 
but  the  question  Is,  the  occasion  being  privi- 
leged, whethw  there  Is  evidence  for  the  Jury 
tbat  he  knew  or  believed  It  to  be  false.  The 
plaintiff  [defendant]  may  have  arrived  at 
conclusions  without  suffldent  evidence,  but 
tbe  privilege  protects  him  from  liablll^  on 
that  ground  until  the  plaintiff  has  overcome 
the  presumption  of  good  faith  by  proof  of  a 
malicious  purpose  to  defame  her  character 
under  cover  of  the  privilege."  "This  kind 
of  malice,"  says  Justice  O'Brien,  in  the  case 
dted,  "which  overcomes  and  destroys  the 
privilege,  Is,  of  course,  quite  distinct  from 
ttiat  which  the  law,  in  tbe  first  instance, 
Imputes  with  respect  to  every  defamatoi^ 
charge.  Irrespective  of  motive.  It  has  been 
defined  to  be  an  indirect  and  wicked  motive 
which  induces  the  defendant  to  defame  the 
plaintiff.'  Odgers  on  L.  ft  S.  267."  The  au- 
thorities other  than  those  cited  herein,  hold- 
ing tiiat  when  the  occasion  Is  privileged  the 
burden  Is  cast  upon  the  plaintiff  to  show 
malice,  are  Noonan  v.  Orttm.  32  Wis.  106; 
McDavltt  T.  Boyer,  169  111.  476,  48  N.  B.  317. 
dtlng  2  Greenleaf  on  Evidence  (IBth  Ed.) 
S  418;  Bradley  v.  Heath,  12  Pick.  163,  22  Am. 
Dec  418;  Beeler  v.  Jackson,  64  Md.  589.  2 
AtL  916;  Livingston  v.  Bradford,  115  Mich. 
140,  73  N.  W.  136;  Strode  r,  Clement,  90  Va. 
668, 19  S.  B.  177;  Bacon  v.  Ulcb.  Cent.  B.  R., 
66  Mich.  166.  33  N.  W.  181,  and  cases  dted. 

The  case  of  Republican  Publishing  Col  v. 
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Conroy,  6  Colo.  App.  262,  38  Pac.  423,  is  cited 
as  supportliig  appellee's  contention  that  the 
burden  is  upon  the  defendant  to  prove,  not 
only  that  the  occasion  was  privileged,  but 
that  the  matter  was  prlvU^ed.  The  defend- 
ant In  that  case  defended  upon  the  grounds 
that  the  article  was  true,  that  it  was  pub- 
lished In  good  faith,  believing  it  to  be  true, 
and  that  it  was  privileged.  The  court  held 
that,  as  the  article  was  not  published  lu  the 
discharge  of  any  duty  owed  by  the  defoidant 
to  itself  or  others,  It  was  not  privil^ed. 
The  court.  In  the  course  of  the  opinion,  said 
that,  If  the  writer  had  contented  himself 
with  giving  the  fact  of  the  arrest  and  the 
charge  upon  which  It  was  made,  the  claim 
of  privilege  would  be  entitled  to  considera- 
tion. The  plaintiff  had  been  arrested  upon 
a  serious  charge.  The  writer  bad  not  only 
published  the  fact  of  the  arrest  and  the  na- 
ture of  the  charge,  "but  he  proceeded  upon 
his  own  responsibility  to  brand  the  plain- 
tiff with  an  opprobrious  epithet,  and  to  as- 
sert him  guilty  of  the  most  disgraceful  and 
Infamous  of  offenses."  This  decision  Is  un- 
doubtedly correct  The  privilege  accorded 
the  publisher  of  legal  or  Judicial  proceed- 
ings la  that  of  publishing  an  accurate  and 
impartial  report,  and,  unless  It  appears  that 
the  report  Is  Impartial  and  accurate,  the 
publisher  cannot  claim  immunity  upon  the 
ground  of  privilege;  the  very  essence  of  the 
privilege  being  that  the  r^rt  Is  impartial 
and  accurate.  Not  so  with  respect  to  com- 
munications between  persons  having  a  com- 
mon interest  in  the  subject-matter  of  the 
communication,  as  when  the  officers  of  a 
corporation  communicate  with  each  other  up- 
on the  subject  of  the  conduct  of  one  of  the 
offices  or  servants  of  the  corporation.  Then 
It  is  ttiat  the  occasion  determines  the  ques- 
tion of  prlvllega  Then  language  which 
would  otherwise  be  prima  facie  actionable 
Is  not  prima  facie  actionable,  because  the 
occasion  repels  the  Inference  of  malice,  and 
the  plaintiff  Is  called  upon  to  show  that 
malice  In  fact  existed,  which  malice  may  be 
shown  by  extrlusic  facts,  an  antecedent 
grudge  or  previous  dispute,  and  the  Jury 
should  determine  from  all  the  facts  and  cir- 
cumstances, as  well  as  from  the  communica- 
tion Itself,  whether  In  writing  the  com- 
munication the  defendants  were  Inspired  by 
a  malicious  Intent  to  defame  the  plaintiff. 
But,  If  the  defendants  wrote  the  communica- 
tion In  good  faith.  In  the  belief  that  the  state- 
ments therein  contained  were  tme,  then  they 
cannot  be  held  liable. 

It  Is  quite  clear  that  InstrnctloD  No.  3, 
In  which  the  court  charged  the  Jury  that 
■uspidon  or  belief  In  the  mind  of  the  pub- 
lisher that  the  article  published  Is  true  con- 
stitutes no  Justification  of  the  charge,  and 
that  the  publisher  must  not  only  prove  that 
there  was  such  a  belief  and  suspicion,  but 
must  prove  that  the  Identical  charge  Is  true, 
la  positively  wrong.  Under  this  tnstructicm 
one  would  be  liable  11  he  truthfully  chafed 


another  with  the  commission  of  an  offense, 
unless  he  proved  that  he  believed  the  charge 
to  be  true.  The  Instruction  is  also  erroueous 
In  that  It  Is  In  direct  conflict  with  No.  12. 
which  directs  an  acquittal  If  the  charges 
made  are  proven  to  be  true,  and,  also.  In  that 
It  Instructs  the  Jury  that  belief  In  the  mind 
of  the  publisher  that  the  charge  Is  true  Is 
no  Justification.  Authorities  we  have  dted 
hold  to  the  contrary. 

In  the  fourth  Instruction  the  court  charged 
the  Jury  that,  where  a  false  article  is  libelous 
upon  its  face,  the  law  Implies  malice,  and 
evidence  of  malice  Is  not  required  outside 
of  the  publication,  and  that  the  plaintiff  is 
not  bound  to  offer  other  evidence  than  that 
of  the  publication  In  proof  of  malice;  "for. 
In  such  case,  the  law  Implies  malice  In  the 
author  and  publisher,  whether  In  fact  malice 
existed  or  not"  This  Is  not  a  correct  state- 
ment of  the  law  as  applicable  to  this  case. 
The  occasion  was  prlvil^ed,  the  subject- 
matter  was  privileged,  and  the  law  presumes 
that  Jerome  in  writing  the  letter  was  not 
guilty  of  malice. 

Instruction  No.  12  casts  upon  the  defend- 
ant the  burden  of  showing  that  the  com- 
munication was  prtvil^ed  and  that  no  malice 
In  fact  existed.  The  law  is  that  It  Is  for 
the  court  to  determine  whether  the  occasion 
Is  or  Is  not  privileged,  and,  If  the  communica- 
tion was  written  upon  a  privileged  occasion, 
ttiat  the  burden  of  showing  malice  ia  then 
cast  upon  the  plaintiff.  In  cases  where  there 
Is  a  dispute  as  to  the  occasion  upon  which 
the  communication  was  written,  It  Is  for 
the  Jury  to  find  the  fact;  but  In  this  case 
It  Is  conceded  that  the  occasion  was  prlvl- 
l^ed.  The  court  therefore,  should  not  have 
required  the  defendant  to  prove  that  the  com- 
munication was  privileged  and  that  it  was 
written  without  malice  In  fact 

There  was  testimony  that  this  letter  was 
shown  by  Benedict  to  the  night  watchman, 
and  Instruction  No.  20  Is  equivalent  to  a  di- 
rection to  return  a  verdict  -for  the-  plaintiff  If 
the  Jury  believed  that  the  letter  was  shown, 
or  its  contents  disclosed,  by  the  defendant 
Benedict  to  one  of  the  employes  of  the  com- 
pany. The  privilege  was  not  lost  by  reason 
of  Benedict  showing  the  letter  to  an  employe. 
The  employ^  was  Interested,  and  Benedict 
had  a  right  to  tell  why  Holloway  was  dis- 
charged. If  the  officers  of  the  corporation 
publishing  the  letter  exceed  the  Just  limits 
which  are  necessary  to  accomplish  the  le- 
gitimate purpose  of  protecting  the  corpora- 
tion and  the  employ^,  sucb  fact  may  go  to 
the  Jury  as  evidence  of  malice,  but  the 
privilege  Is  not  lost  unless  malice  In  fact 
existed.  Wagner  v.  Scott  IQi  Mo.  289,  63  S. 
W.  1107;  Bacon  v.  Mich.  Cent  R.  R.  Co.,  68 
Mich.  166,  33  N.  W.  181.  In  the  latter  case 
an  employe  was  discharged  upon  the  alleged 
ground  of  larceny.  The  corporation  posted 
In  a  conspicuous  place  a  list  of  names  in- 
cluding plalntlCTs,  and  opposite  bis  name. 
In  a  column  wherein  the  causes  for  discharge 
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were  to  be  placed,  the  word  "stealing"  was 
vrlttea  In  the  opinion  tt  Is  aald:  "Bnt 
It  Is  Bald  that  it  was  not  necessary  to  state 
the  cause  of  the  discharge,  that  the  com- 
munication was  from  a  snperlor  to  a  siit>- 
ordlnate,  and  wonid  have  been  snffldent  to 
state  the  fact  of  the  discharge,  without  stig- 
matizing the  plaintiff  as  a  thief.  This  objec- 
tion goes  to  the  character  of  the  language 
used,  and  not  to  the  occasion.  The  occasion 
detomtnee  the  question  of  prlTllege.  The 
language  Is  only  prc^r  to  be  considered  In 
connectloa  with  the  question  of  malice." 

We  are  of  opinion  that  the  jury  was  not 
properly  directed  by  tlie  court,  and  for  the 
reasons  glrai  the  Jndgmoit  is  reversed. 

OABBERT,  a  X,  and  OAHFBBLI^  3^ 


McCONATHT  et  aL  t.  DECK. 

(Supreme  Court  of  Colorado.  Nov.  6,  lOOS.) 
t.  Asaxm/t  AND  Battebt— ExsMPLABT  Dau- 

AOKS— EVIPBWCB— SUFglCnilCT. 

Where  tlie  eridauw  in  an  action  for  an 
assault  shows  rough  treatment  of  pialntUf  by 
'defendants,  bis  confinement  In  a  cold  jail,  and 
consequent  illness  and  loss  of  time,  there  Is  such 
a  showing  of  actual  damage  as  to  entitle  plain- 
tUf  to  exemplary  damages,  although  the  mon^ 
eitent  of  the  actual  damage  ia  not  shown  or 
found. 

[Ed.  Note.— 'For  cases  In  point,  see  voL  4, 
Cent  Dig.  Assault  and  Battery,  {  54.] 

-2.  Weapons— CAXBTino  Concealed  Wbap- 
One— FOBRITDSB  ow  Weafoi*. 
Under  lOlb'  Ann.  St  Ber.  Supp.  fi  1S04, 
amUnr  ft  an  offeoise  for  any  person  to  carry 
concealed  weapons,  and  proTiding  that  all  con- 
cealed weapons  taken  from  parties  violating 
the  statute  shall  l>e  forfeited  to  the  county,  a 
concealed  we^(»i  taken  from  a  per8(»i  is  for- 
feited by  the  taUng,  and  without  a  convktion 
■of  die  <^IeDsa  oi  canying  a  concealed  weapon. 

Appeal  fiom  District  Court,  Hinsdale  Ooun- 
ty;  Tberon  Stevens,  Judge. 

Action  by  James  W.  Deck  against  R.  P. 
McConathy  and  another.  From  a  Judgment 
-for  plalntlfl,  defendants  appeal.  AtQrmed  in 
part 

Charles  F.  Repath,  fax  appellants.  H.  0. 
■Claj,  for  appellee 

QUNTUIB,  J,  This  waB  an  action  by  ap> 
-pellee,  DeA,  to  recover  of  ly^pellants,  McCon- 
atby  and  Smdtxer,  damages  for  an  alleged 
aasanlt  ttpon  appellee;  also  to  recow  cer> 
-tain  personal  property,  taken  from  the  per- 
son of  appellee  or  Its  value.  The  complaint 
■contained  two  causes  of  action.  The  first 
stated  the  facts  constituting  the  alleged 
assault,  the  second  tin  facts  showing  the 
-plaintiff  (appellee)  enUtied  to  recover  a  cer- 
tain pistol  and  a  cntaln  knife,  or  their  re- 
spective valve.  Aftw  Issue  Joined  the  case 
was  tried  to  the  court  sitting  without  a  Jury. 

1.  As  to  the  first  cause  of  action,  that  to 
Tecover  damages  for  an  assault,  the  court 


found  that  appellants,  as  sheriff  and  deputy, 
acting  onder  a  warrant,  arrested  appellee; 
that  in  so  doing  they  maliciously  and  un- 
necessarily subjected  him  to  Indignities,  to 
violence,  and  to  mental  and  pliyslcal  suffer- 
ing; that  In  disobedience  of  the  mandate  of 
the  warrant  they  threw  him  Into  the  common 
Jail;  and  that  for  such  trespass  appellee 
(Deck)  was  entitled  to  recover  exemplary 
damages  in  the  sum  of  fSOO.  Judgment 
went  accordingly.  The  amount  of  the  actual 
damages  sustained  by  appellee  was  not  found. 
The  court  did  find,  however,  facts  showing 
that  appellee  sustained  actual  damage,  and 
the  undisputed  facts  show  that  he  received 
such  damage;  for  example,  the  evidence 
shows  that,  in  consequence  of  the  rough 
treatment  to  which  the  court  found  appellee 
was  unnecessarily  subjected  by  appellants, 
he  was  rendered  so  111  as  to  be  confined  to 
his  bed  for  several  days.  snCFerlng  In  con- 
sequence mental  and  physical  pain  and  loss 
of  time.  It  Is  said  the  failure  to  find  the 
amount  of  such  actual  damage  is  fatal  to 
the  Judgment  This  contention  Is  an  at- 
tempt to  apply  the  rule  announced  by  some 
of  the  authorities  that  exemplary  damages 
can  be  awarded  only  when  actual  damages 
have  been  sustained;  that  Is,  "exemplary  dam- 
ages can  never  constitute  the  basis  ot  a 
cause  of  action."  It  is  unnecessary  for  us, 
in  this  case,  to  express  an  opinion  as  to 
whether  such  rule  Is  the  law  In  this  Juris- 
diction, because  the  facts  of  the  case  do  not 
bring  It  within  such  view  of  the  law.  As 
stated,  the  finding  and  the  undisputed  facts 
show  that  the  arrest  here  was  attended  by 
unnecessarily  rough  treatment  of  a  frail, 
sick  man,  his  confinement  In  a  cold  Jail,  and 
consequent  Illness,  and  loss  of  time.  Tbe 
finding  was  to  the  effect  that  appellants 
were  trespassers  ab  Initio  In  making  the  ar- 
rest and  casting  appellee  into  prison,  and 
that  ^tpellee  had  sustained  real  injury  there- 
from. 

Tbe  authorities  are  that  if  actual  damage 
is  shown,  even  though  Its  amount  Is  not 
shown  or  found,  and  the  other  elements  ear 
titling  the  plaintiff  to  exemplary  damages 
are  present  exemplary  damages  may  be 
awarded.  In  other  words,  after  actual  dam- 
age is  shown  It  Is  unnecessary  to  show  Its 
mon^  atent  to  sustain  a  Judgment  for  exon- 
plary  damages.  We  think  the  reasoning  in 
WUIlams  V.  Williams,  20  Cola  51.  67,  37  Pac. 
614,  Is  authority  for  this  conclusion.  That 
action  was  by  tbe  wife  to  recover  damages 
for  alienation  of  the  husband's  affections. 
Tbe  actttm  arose  after  tbe  enactment  of  onr 
exemplary  damage  act  1  Hills'  Ann.  St 
I  1612.  Tbe  court  was  of  the  opinion  that 
the  injury  cmnplalned  of  was  within  the 
statue,  because  It  was  an  acttonable  wrong, 
although  unattended  by  bodily  injury  or  pe- 
cuniary losses.  Inter  alia,  the  court  said: 
"Such  injury  Is  a  wrong  done  to  the  wife,  as 
an  individual,  as  a  poaon.  Tbe  statute  dose 
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not  qied^  thAt  the  wrong  sball  be  a  jfhyA- 
cal  or  bodily  iDjnry.  On  the  contrary,  It 
allowe  exemplary  damages  when  'the  Injniy 
complained  of  shall  be  attended  by  drcum- 
atances  of  trand.  malice,  or  Insult;  or  a 
wanton  and  recklen  disregard  of  the  Injnred 
party's  rights  and  fedlngSL*  These  words 
clearly  import  wrongs  and  injuries  other 
than  mere  bodily  wonnds  or  pecuniary  losses. 
They  Include,  as  well.  Injuries  affecting  the 
mind  and  sensibilities  of  the  indlvldnal, 
which  are  often  more  grlerous  and  painful 
than  mere  material  Injuries."  In  Favorite 
T.  Cottrill,  82  Uo.  App.  119,  123,  plaintiff 
sued  for  the  destruction  of  his  bnsliiess  as  a 
billposter.  The  Jury  returned  a  verdict  at 
$1  as  compensatory  damages,  and  $5,000  as 
exemplary  damages.  A  r^lttltnr  was  made 
in  the  trial  court,  and  Judgment  entered  for 
92,400.  The  evidence  showed  substantial 
damages,  but,  on  account  of  a  defect  in  the 
pleading  the  court  excluded  it  from  the 
consideration  of  the  Jury,  aod  charged  that 
the  recovery  of  compensatory  damages  could 
not  exceed  a  nominal  sum,  and  that  exem- 
plary damages  might  be  awarded.  Exem- 
plary damages  were  awarded.  The  point 
waa  made  on  appeal  that  the  Instruction  as 
to  exemplary  damages  was  error  because  It 
permitted  nominal  damages  to  constitute 
the  basis  of  exemplary  damages.  The  court, 
after  adverting  to  the  condict  of  authority 
upon  tblB  question,  held  that  the  Judgment 
Rliould  stand,  and,  inter  alia,  said:  *'Here 
the  injury  Inflicted  was  not  theoretical  or 
fanciful,  but  quite  substantial,  and  the  plain* 
tiff  was  only  precluded  from  recovering  sub- 
stantial damages  because  of  the  state  of  the 
pleadings.  We  will  therefore  overrule  the 
assignment"  In  Robinson  &  Pattlson  v.  Go- 
ings, 68  Miss.  500.  504,  Goinf^B  sued  to  re- 
cover damages  for  taking  forcible  possession 
of  his  wagon,  team,  and  three  bales  of  cot- 
ton. The  evidence  showed  that  plaintiff 
started  his  wagon  loaded  with  three  bales  of 
cotton  for  delivery  to  a  third  party  When 
the  wagon  reached  the  store  of  defendants, 
it  was  stopped,  and  the  cotton  forcibly 
thrown  off  and  rolled  Into  their  shed.  The 
driver  returned  to  the  home  of  plaintiff  with 
his  wagon  and  team.  Later  the  cotton  was 
delivered  by  the  defendants  to  the  third 
party,  upon  the  order  of  plaintiff.  The  evi- 
dence did  not  show  actual  damages  to  plain- 
tiff In  any  particular  sum.  Plaintiff  was 
awarded  punitive  damages  in  the  sum  of 
(125.  It  was  contended  that  the  facts  did 
not  justify  an  award  of  punitive  damages 
because  tliere  was  only  a  nominal  Injury  to 
plaintiff.  The  court  held  that,  although  the 
extent  of  the  injury  was  uncertain,  It  was 
a  real  injury,  and  was  a  basis  for  punitive 
damages.  In  the  course  of  the  opinion  It 
said:  "One  In  the  orderly  and  lawful  pros- 
ecution of  his  business  cannot  he  said  to  be 
only  nominally  Injnred  by  the  unwarranted 
and  Illegal  seizure  and  detention  of  his  prop- 


erty by  another,  bo  as  to  Inteirnpt  the  course 
of  business  of  the  owner." 

In  the  case  before  us  the  flndli^  of  the 
court  and  the  undisputed  evidence  show  that 
appellee  sustained  actual  damages,  although 
the  money  extent  thereof  was  not  found. 
The  finding  further  was  that  such  damage 
was  Inflicted  under  circumstances  justl^lng 
the  award  of  exemplary  damages,  and  ex- 
emplary damages  were  awarded.  We  think 
the  Judgment  on  the  first  ground  of  action, 
awarding  (500  as  exemplary  damages,  should 
stand. 

2.  The  second  cause  of  action  was  to  re- 
cover of  appellants  the  value  of  a  pistol  and 
knife  taken  from  the  person  of  appellee  at 
the  time  of  .the  arrest  mentioned  In  the  first 
cause  of  action.  The  pistol  was  found  to  be 
of  the  value  of  $16.  and  the  knife  of  the  value 
of  $1,  and  Judgment  went  for  $17  on  the 
second  cause  of  action  In  favor  of  appellee 
and  against  appellants.  The  evidence,  with- 
out confilct,  showed  that  the  pistol,  at  the 
time  of  the  seizure,  was  being  carried  by  ap- 
pellee In  violation  of  the  statute  against 
carrying  concealed  weapons.  Mills'  Ann.  St. 
Rev.  Supp.  {  1364.  There  was  no  criminal 
charge  preferred  against  appellee  for  carry- 
ing concealed  weapons,  and  it  Is  not  claimed 
that  the  pistol  was  being  held  to  be  used  as 
evidence  upon  the  trial  of  such  charge. 

Appellants  contend  that  as  to  this  cause 
of  action  the  Judgment  was  wrong,  because, 
under  the  undisputed  facts,  the  pistol  was 
taken  from  the  person  of  appellee  while 
cartrlng  It  In  violation  of  the  statute  against 
carrying  concealed  weapons,  and  that  the 
mere  occurrence  of  such  facts  divested  ap- 
pellee of  his  title,  and  worked  a  forfeitnre  of 
hlB  Interest  In  the  pistol  In  favor  of  the 
county.  Appellee  contends  that  a  judicial 
proceeding  establishing  a  violation  of  the  stat- 
ute, as  the  conviction  of  appellee  of  the  crime 
of  carrying  concealed  weapons,  was  necessary 
to  work  the  forfeiture ;  that,  as  there  had  not 
been  such  conviction,  the  ownership  of  the 
pistol  was  still  in  appellee.  Decisive  of  the 
contention  of  the  respective  parties  Is,  was 
a  conviction  in  a  criminal  proceeding  for 
carrying  concealed  weapons  necessary  to  work 
the  forfeiture,  or  can  the  fact  of  a  violation 
of  the  statute  be  availed  of,  if  established 
by  other  evidence  than  a  Ju^^ent  of  omvlc- 
tlon? 

The  statute  prescribes:  "If  any  person 
•  •  •  shall  within  any  city  ♦  •  *  car- 
ry concealed  upon  his  •  •  •  person  any 
pistol  *  *  •  such  person  shall  upon  con- 
viction thereof  •  •  •  be  pnnlshed  by  Im- 
prisonment In  the  county  jail,  •  *  *  or 
by  a  fine  *  *  *  or  by  both  such  fine  and 
Imprisonment  •  •  •  All  concealed  wea- 
pons taken  from  parties  violating  this  section 
shall  be  forfeited  to  the  county  and  con- 
fiscated and  sold  at  auction  for  the  benefit  of 
the  school  fund  of  the  county  In  which  the 
offense  Is  committed."  This  section  In  ^ect 
says  that  any  pistol  taken  from  any  party 
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carrying  It  coocealed  np<xi  his  person  within 
any  dty  shall  be  forfeited  to  the  county  and 
oonflscated,  and  sold  at  auction  for  the  bene- 
flt  of  the  school  fund  of  the  county  In  which 
the  (rflmse  Is  committed.  This  statute,  by 
its  terms,  makes  the  occurrence  of  the  facta 
constituting  Its  violation  work  a  forfeiture. 
It  does  not  make  the  forfeiture  dependent  np- 
mi  a  conrlctlon.  To  construe  ^e  statute  as 
requlrlns  a  couTlctlon  as  a  condition  prece- 
dent to  a  forfeiture  thereunder  would  be  to 
siQiply  a  prorlalon  It  has  not. 

The  question  before  us  Is  not  a  new  on& 
In  American  &  Bug.  Bncy.  of  Law  <2d  Ed.) 
ToL  13,  p.  58,  It  Is  said:  "WhUe  a  forfeiture 
at  conmion  law  does  not  operate  to  divest  the 
title  of  the  owner  until,  by  a  pn^er  ju^ment 
In  ft  suit  Instituted  for  that  purpose,  the 
rights  of  the  state  have  been  established,  It 
Is  otherwise  where  a  statute  In  terms  de- 
nounces a  forfeiture  of  the  property  as  the 
penalty  for  a  vlolatlou  of  law,  without  altw- 
natlve  value  or  other  quallflcatlona  or  pro- 
visions, or  lai^uage  showing  a  different  in- 
tuit; for  in  such  case  the  forf^tnre  takes 
place  absolutely  and  Inatantaneously  on  the 
eommlstion  of  the  offense,  or  at  such  other 
time  and  upon  such  ottier  conditions  as  the 
statute  may  name." 

Wlftlns  V.  Despard,  5  Dumford  tt  East'a  Re- 
ports (5  Term  Reports)  66,  was  trespass,  by 
an  owner  against  the  governor  of  a  forel^ 
country  belonging  to  Great  Britain,  for  sds- 
Ing  and  Belling  his  sloop.  The  defense  was 
that  fbe  owner's  title  was  divested  by  a  for- 
feiture to  the  defendant  and  the  Crown 
through  a  violation,  by  the  owner,  of  the 
navigation  act  Under  the  provisions  of  that 
act.  If  the  facts  existed  set  up  In  the  answer, 
the  sloop  and  Its  cargo  became  forfielted  to 
the  Crown  and  the  defendant.  It  was  con- 
tended by  the  owner  that  the  ezlstoice  of 
tbe  focts  constttutlng  a  violation  of  the  navi- 
gation act,  **wlthout  any  sentence  of  condem- 
nation of  the  said  cai^  and  the  said  sloop 
*  *  *  being  rendered  by  any  court  having 
competent  jurisdiction  In  that  behalf,  would 
not  work  a  forfeiture."  The  court  held  that 
the  violation  of  the  act  worked  the  forfeiture, 
and  that  tbe  violation  could  be  shown  as  any 
other  fact,  and  tliat  a  previous  Judicial  deter- 
mination of  a  violation  of  the  statute  was  not 
necessary  to  Ite  operating  to  effect  a  for- 
feiture. 

F<mtalne  v.  Phoenix  Insurance  Company,  11 
JobnsL  203,  was  an  action  on  a  policy  of 
Insurance  covering  the  schooner  Phcenlx. 
Tlie  vessel  was  practically  lost  A  question 
wss  whether  the  plaintiff  at  the  time  of  the 
loss  had  an  Insurable  Interest  In  the  vessel. 
Tbe  defense  was  that  tbe  title  to  the  schooner 
had  been  forfeited  to  the  United  States  prior 
to  her  loss  for  a  violation  of  the  exclusion  act 
and  that  her  title  was  In  the  United  States 
nnder  such  forfeiture  at  the  time  of  the  loss. 
Tbe  sixth  section  of  that  act  (Act  Mardi  1, 
180O.  c.  24.  2  Stat  S29)  provides  that  any 
vessel  receiving  cargo  In  violation  of  that  act 


shall  be  forfeited  to  the  United  States.  It 
was  contended  that  a  proceeding  In  condem- 
nation, or  some  other  judicial  proceeding, 
was  necessary  to  determine  that  there  had 
been  a  violation  of  that  act  and  that  the 
facts,  without  a  Judicial  determination  of 
their  existence  and  that  they  amounted  to  a 
violation  of  the  act  would  not  work  a  for- 
feiture. The  court  held  that  the  mere  ex- 
istence of  the  facts  operated  as  a  forfeiture, 
and  that  a  previous  judicial  determination 
that  such  facts  constituted  a  violation  of  the 
statute  was  not  a  condition  precedent  to  their 
operating  to  divest  the  title  of  the  former 
owner.  The  court  approves  Wllktna  v.  Des- 
pard, supra,  and  in  speaking  of  the  ruling 
there  says:  "It  Is  decided  that  If  a  ship  he 
seized  as  forfeited  under  tbe  navigation  act 
the  owner  cannot  maintain  trespass  against 
the  party  seizing,  although  the  latter  does 
not  proceed  to  condemnation;  for  by  tbe 
forfeiture  the  property  is  divested  out  of  the 
owner." 

Eennec^  v.  Strong,  14  Johns.  128,  was  an  ac- 
tion of  trover  for  certain  merchandise.  The 
defendant,  a  shipowner,  who  had  converted 
the  merchandise,  set  up  that  the  same  had 
been  shipped  in  violation  of  the  exclusion  act 
and  tlutt  therefore  the  title  to  It  tiad  been  for- 
feited to  tbe  United  Stetes.  The  plaintiff 
contended  that  the  shipment  of  the  goods  in 
violation  of  the  act  did  not  without  a  judg- 
ment establishing  such  violation,  divest  his 
title.  The  court  held  that  a  judgment  by  con- 
demnation, or  otherwise,  establishlag  .such 
violation,  was  not  necessary  to  the  facts  con- 
stituting the  violation  operating  as  a  forfei- 
ture. In  the  course  of  Ite  opinion  the  court 
said:  "That  point  has  been  settled  In  this 
court  and  in  the  Supreme  Court  of  tbe  Uni- 
ted States.  The  forfeiture  takes  place  on  the 
commission  of  tbe  act  prohibited,  and  by  the 
forfeiture  the  property  is  immediately  divest- 
ed out  of  tbe  owner  before  any  seizure  or 
suit" 

In  Bennett  v.  American  Art  Union,  B 
Sandf.  C14,  631,  plalnticr,  in  effect  a  subscriber 
of  tbe  art  union,  a  corporation,  sought  an  in- 
junction to  restrain  the  distribution  by  lot 
of  certain  works  of  art  which  that  corpora- 
tion had  purchased.  One  ground  for  the 
court's  denying  the  writ  of  Injunction  was 
that  the  plaintiff  had  no  interest  In  tbe  prop- 
erty because  the  title  of  the  company  to  the 
proper^  bad  become  forfeited  to  the  state 
through  a  violation  of  the  statute.  The  court, 
among  other  things,  said:  "It  was  so  vested 
by  the  force  of  tbe  forfeiture  which  the  stat- 
ute declares  of  'all  property  that  shall  be  of- 
fered for  sale  or  distribution  contrary  to  its 
provisions' — a  forfeiture  which,  by  tbe  ex- 
press words  of  the  law,  may  attach  as  well 
before  as  after  the  determination  of  the 
chance  upon  which  tbe  distrlbntlon  dependSL 
Jt  has.  Indeed,  l>een  insisted  by  the  counsel 
f6r  the  plaintiff  that  the  forfeiture  which  tbe 
stetute  creates,  whatever  may  be  Ite  effect  by 
relation,  does  not  attech,  so  as  to  divest  tbe 
title  of  tbe  owner,  until,  by  a  proper  judg- 


Digilized  by 


138 


88  PACIFIC 


RBFOBTEB. 


(Goto. 


ment  In  a  nit  Instltntea  tot  that  purpose, 
the  rUlhta  of  the  state  hare  been  eetabllshed ; 
but,  although  It  Ic  undoubtedly  true  that  a 
forfeltore  at  conunon  law  does  not  operate 
to  change  the  propraly  until  anne  legal  step 
has  been  takoi  by  the  goremment  for  the 
assertion  of  Its  rli^ts,  there  Is  a  material  dis- 
tinction between  a  common-law  and  a  statu- 
tory fnfeltnre,  to  which  the  learned  counsel 
failed  to  adT^  Whea  a  forfeiture  Is  given 
^  statute,  the  rules  of  the  coumion  law  are 
dispensed  with,  and  the  thing  forfeited  may 
elth«  vest  Inunedlately  or  upon  the  perform- 
ance of  some  future  act,  according  to  tibe  will 
of  the  Ii^^lature.  TMs  depends  entirely  up- 
on the  constmcUon  of  the  statutes  •  •  • 
There  are  many  decisions  In  Bnt^nd  and 
m  the  United  States  which  estabUsb  that 
where,  the  words  of  the  statute^  a  f<nfei- 
ture  Is  attached  to  the  commlssl<m  of  the  of- 
fense, its  immediate  operation  Is  to  divest 
whol^  the  title  of  the  owner,  so  as  to  de- 
prive him  of  the  right  of  maintaining  an  ae> 
tton  or  defense,  to  which,  as  owner,  be  would 
otherwise  be  entitled." 

Oakland  R.  R.  Oompany  v.  Oakland  Fmit 
Talley  Hallway  Company,  46  Cal.  86S,  IS  Am. 
Rep.  181,  and  Borland  v.  Lewis,  43  Cal.  seO, 
also  support  the  conclusion  we  have  reached. 
In  the  course  of  Its  opinion  in  the  former  case 
the  conrt  used  the  followiog  language:  "Now 
while  a  forfeiture  at  common  law  does  not 
oi>erate  to  divest  the  title  of  the  owner  until, 
by  a  proper  Judgment  In  a  suit  Instituted  for 
that  purpose,  the  rights  of  the  state  have  been 
established,  it  is  othOTriae  when  the  forfei- 
ture 1b  declared  by  a  statute.  In  the  latter 
case  the  title  to  the  thing  forfeited  Immedi- 
ately vests  In  the  state  upon  the  commission 
of 'the  <rffense  or  happening  of  the  event  for 
which  the  forfeiture  Is  declared,  or  at  such 
other  time  and  upon  such  other  condition  as 
the  statute  may  name.  *  *  *  In  some  of 
the  cases  the  question  has  been  directly  pre- 
sented whether,  aft«-  the  forfeiture  has  taken 
place,  but  In  the  absence  of  any  Judgment  de- 
claring the  forfeiture,  the  former  owner  could 
maintain  any  action  In  reference  to  the  for- 
feited property,  and  it  was  held  that  he 
could  not"  In  the  latter  case  the  provisions 
of  the  statute,  declaring  a  forfeiture  upon  the 
existence  of  certain  facts,  was  availed  of 
by  defendant  In  an  ejectment  case.  See,  also, 
United  States  v.  Bags  of  Coffee,  8  Cranch, 
888,  3  L.  Ed.  e02. 

The  statute  under  consideration  divides  In- 
to two  parts — the  one  providing  that  upon 
conviction  the  defendant  shall  be  fined  or 
imprisoned,  or  both;  the  other  complete  in 
itself  saying  that  a  violation  of  the  statute 
shall  work  a  forfeiture.  We  repeat  It  Is  not 
provided  that  this  violation,  to  be  effective, 
shall  be  established  in  any  particular  man- 
ner. The  prorislon  simply  Is  that.  If  the 
violation  exists,  it  will  work  a  forfeiture.  It 
has  been  shown  in  this  case  that  there  was 
a  violation  of  the  statute.  Its  effect,  then, 
according  to  the  terms  of  the  statute,  was 
to  divest  the  title  of  the  pistol  from  the 


former  owner,  and  Invest  tt  In  tlie  «nm- 
ty.  We  think  the  Judgment  for  the  return 
of  tbe  pistol,  or  Its  value,  should  have  been 
for  appellants,  the  dtfoidants.  As  to  the 
knife,  the  evidence  has  not  shown  that  It 
vas  within  the  statutew 

The  Judgment  below  will  be  affirmed  ai 
to  the  flrat  cause  of  actlott,  and  reversed 
as  to  the  second. 

Judgment  affirmed  in  part,  and  revwsed 
In  part 

The  CHIBF  JUSTIOB  and  MAXWELL. 
J-  concur. 


OHIOAGO.  B.  ft  Q.  R-  00.  V.  OAMPBBLU 
(Snprom  Court  of  Colorado.  Nov.  9,  1908.) 
1.  Raxiaoads— Ofebation  or  Tbajrs — Speeo 

— NEOLIGRnCB— KlIXING  CaTTUE. 

In  an  action  against  a  railroad  company 
for  IdUIng  stock  on  ita  right  of  way,  the  rail- 
road was  not  gallty  of  aMlIsence  per  se  in 
ninning  Its  train  at  a  q;ieed  of  50  miles  per 
boor  as  It  approached  the  place  of  the  accident, 
in  the  coontry,  whoe  it  was  not  oovered  by 
any  Bpeed  orduiance  or  statute. 

[Ed.  Note. — For  -cases  In  point,  see  voL  41, 
Cant.  Dig.  Baifaroads.  |  1484^ 

SL  Saih  —  Failubk  to  Fsroi  —  Station 

Lmrrs. 

A  railroad  company  is  not  guilty  of  negli- 
gence warranting  a  recovery  for  the  killing 
of  stock  on  its  right  of  way,  because  of  ita 
failure  to  fence  Its  track  within  station  limits, 
wh«re  It  was  left  unfenced  for  the  accommoda- 
tion of  shippers. 

[Ei.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Raih-oads,  {$  1439,  1441,  1442.] 

8.  Saux— FAiLuaa  to  Avoid  Irjubt. 

Defendant's  enghieer  held  not  guilty  off 
negligence  in  failing  to  discover  a  oow  on  Hie 
track  hi  time  to  avoid  fatjuring  her. 

Appeal  from  Arapahoe  County  Court;  Bea. 
B.  Llnds^,  Judge. 

Action  by  B.  W.  Oam^ll  against  the 
Chicago,  Burlington  ft  Qulncy  Railroad  Ctmi- 
pany.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeala  Reversed. 

Wolcott  ft  Valle,  Wm.  W.  Field,  and  W. 
N.  Talle,  for  appellant 

OODDARD,  J.  Action  brought  by  appellee 
against  the  appellant  to  recover  the  value  of 
a  cow  killed  by  a  locomotive  engine  operated 
by  the  employes  of  the  appellant  From  the 
evidence  It  appears  that  on  the  9th  of  July, 
1900,  the  appellee  was  carrying  on  the  dairy 
business  on  a  farm  a  mile  and  a  half  west 
of  Barr,  Oolo.,  and  the  same  distance  from 
the  railroad  of  appellant;  that  he  was  In 
the  habit  of  allowing  bis  cows  to  run  at 
large  In  that  vicinity.  On  the  evening  of 
that  day  his  cattle  were  grazing  on  the  appel- 
lant's right  of  way,  three-quarters  of  a 
mile  southwest  of  Barr  Station.  The  track 
of  appellant  is  fenced  outside  of  the  station 
limits,  but  Is  unfenced  within  such  limits 
in  order  that  shippers  may  approach  the  side 
track  located  there  for  the  purpose  of  load- 
ing grain,  stock,  etc;  The  engineer  teatlfled 


Digitized  by 


Google 


or.) 


BESID  T.  ALASKA  PACEINQ  CO. 


139 


that  when  be  first  observed  the  cattle,  a  balf 
jnlle  down  the  track,  he  was  ranulng  at  the 
usual  rate  of  50  miles  an  hoar;  that  Done 
of  the  cows  were  od  the  track,  but  were  graz- 
ing on  both  sides;  that  be  Immediately  began 
to  reduce  the  speed  of  the  train  by  means  of 
the  air  brakes,  so  as  to  get  the  train  under 
control,  and  had  reduced  the  speed  to  five 
miles  an  honr  when  he  saw  the  cow  which 
was  killed  approaching  the  track;  that  be 
then  applied  the  brakes  with  fnll  force,  but 
that  she  went  onto  the  track  not  exceeding 
50  or  60  feet  In  front  of  the  engine,  and  tliat 
It  was  Impossible  to  stop  in  that  distance. 
This  evidence  is  corroborated  by  the  fireman, 
and  there  Is  no  evidence  to  the  contrary. 
It  also  api>ear8  that  an  alarm  bell  is  started 
■at  Denver  and  rings  contlnnally  while  the 
train  is  In  motion,  and  was  so  ringing  when 
the  train  passed  the  point  where  the  animal 
was  crossing  the  track;  that  the  engineer 
"blew  the  station  whistle  one  mile  from  the 
Barr  station— about  one-quarter  of  a  mile 
from  the  place  where  this  animal  was  struck; 
and  that  the  stock  alarm  was  blown  for 
this  particular  oow  when  she  started  to  cross 
the  trti<A.  In  answer  to  special  questions 
submitted,  the  Jury  found  that  the  appellant 
was  in  fault  in  three  particulars:  First, 
that  the  engineer  discovered  the  cow  on  the 
track  in  time  to  avoid  Injury  to  her;  second, 
was  negligent  In  mnnlng  the  train  at  the 
speed  shown  by  the  evidence;  third,  in  fall- 
ing to  fence  the  track  at  the  point  where  the 
cow  was  killed. 

These  answers  plainly  disclose  that  the 
jury  utterly  disr^arded  the  evidence  Intro- 
duced, and  In  two  Instances,  at  least.  Ignored 
the  Instructions  given  by  the  court  They 
were  expressly  Instructed  that  negligence  on 
the  part  of  the  appellant  could  not  be  predi- 
cated upon  the  running  of  the  train  at  any 
rate  of  speed  consistent  with  Its  duty  to  the 
public  as  a  common  carrier.  In  the  circum- 
stances of  tills  case,  this  was  a  correct  state- 
ment of  the  law.  A  railroad  company  has  a 
right  to  run  its  trains  at  any  speed  it  may 
deem  proper,  when  they  are  not  passing 
through  an  incorporated  city  or  town,  which 
te  aathorized  to,  and  has,  prescribed  the  limit 
of  speed  within  such  munlclpalltr.  The  law 
places  no  restriction  upon  the  rate  of  speed 
at  which  trains  may  run  across  the  country, 
and  no  rate  of  speed  is,  per  se,  negligence, 
«xcept  where  the  law  of  the  state,  or  munic- 
ipal corporation  authorized  to  do  so,  pre- 
scribes a  limit.  Maher  v,  A.  &  P.  R.  R.  Co., 
«4  Mo.  267;  Doggett  v.  R.  R  Co.,  81  N.  C.  450; 
Warner  v.  N.  T.  &  C.  R.  R.  Co.,  44  N.  T.  466; 
Chicago,  B.  ft  Q.  R.  Oo.  V.  Grablln.  88  Neb. 
SO,  56  N.  W.  706,  57  N.  W.  522. 

The  jury  were  also  correctly  instructed 
that  n^Ilgence  could  not  be  predicated  upon 
the  failure  of  the  appellant  to  fence  its 
track  at  the  point  where  the  cow  was  al- 
leged to  have  been  killed,  yet  In  face  of  this 
Instruction  the  Jury  say  that  the  company 
was  negligent  in  this  respect*  and  evidently 


base  their  general  verdict  upon  their  mis- 
taken notion  that  the  company  was  in  fault 
In  these  particulars.  There  \b  certainly  no 
evidence  to  sustain  their  finding  that  the  en- 
gineer discovered  the  cow  on  the  track  In 
time  to  avoid  Injury  to  her.  On  the  contrary, 
the  evidence  Is  undisputed  that  the  engineer 
used  all  possible  effort  to  stop  the  train  after 
the  animal  went  upon  the  track,  and  did  all 
within  his  power  to  avoid  the  Injury. 

It  Is  unnecessary  to  discuss  the  other  ot>- 
jections  urged  against  the  judgment,  since 
those  noticed  are  fatal  to  a  recovery  in  this 
case.  The  court  below  erred  in  refusing  to 
direct  a  verdict  In  favor  of  appellant  The 
judgment  Is  reversed. 

Reversed. 

OABBEBT,  a  J.,  and  BAILET,  J.,  concur. 


THOMPSON  v.  PURDY. 
(Sapreme  Court  of  Oregon.  Oct  8,  1904.) 

On  i>etltlon  for  rehearing.  Denied. 
For  tonaeo!  opinion,  see  77  Fac  118. 

WOLVEBTON.  J.  In  a  petition  for  a 
rehearing  counsel  for  ap[>ellant  challenges 
the  correctness  of  this  court's  holding  In 
tiiree  particulars.  As  to  the  first  two.  It 
seems  to  us,  after  all,  that  the  argument  now 
advanced  la  but  an  elaboration  upon  that 
contained  in  the  brief  ■nbmlttlng  the  cause, 
and  we  see  no  reason  for  receding  from  the 
determination  originally  reached. 

As  to  the  third.  It  is  submitted  that  the 
verdict  Is  In  excess  of  the  judgment  prayed 
tor  In  the  complaint,  a  question  now  made 
for  the  first  time.  This  is  tme.  If  Intwaat 
be  computed,  at  the  rate  of  6  per  cent  per 
annum.  The  pleader  has  made  some  mis- 
takes ;  but  taking  Into  account  the  allega- 
tions of  the  complaint  It  will  be  fbund  that 
the  computation  at  6  per  cent  exceeds  the 
verdict  The  prayer  demands  Interest,  how- 
ever, at  the  rate  of  8  per  cent  per  annum, 
which.  If  added  to  the  principal  sums  named, 
win  exceed  the  v^Ict;  hence  It  becomes 
apparent  that  the  verdict  is  not  In  excess  of 
the  judgment  prayed  for  In  the  complaint 
in  any  view  that  might  be  taken  as  to  the 
rate  of  Interest  recoverable.  Gonseqnently 
there  Is  no  error  In  the  former  conduslon. 

Bebearing  denied. 


REID  T.  ALASKA  PACEINO  CO. 
(Sapreme  Court  of  Oregon.  Nov.  27,  1905.) 

1.  PbINCIPAL    A.ND    AGENT  —  ACTHOBITT  OF 

Agent— Wabbantt  of  Qoods  Sold. 

A  selling  agent  tot  a  corporation  which 
deals  only  in  Alaska  salmon  tias  no  authority 
to  sell  for  the  corporation  salmon  taken  from 
other  than  Alaakan  waters,  or  to  warrant  that 
the  salmon  sold  by  him  shall  be  equal  to  salm- 
on not  found  in  Alaskan  watery  and  not 
dealt  In  by  the  corporation. 
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2.  Saub— Excess  of  AuTUOBirr— Dibafftbm* 

ARCE  BY  PBINCIPAL. 

Where  an  agent,  either  of  an  indWidaal 
or  of  a  oorporatioD,  exceeds  his  authority  in 
contracting  for  his  principal,  the  principal,  up- 
on being  folly  informed  of  the  facts,  most, 
within  a  reasonable  time,  disaffirm  the  act 
of  his  agent,  where  his  silence  might  operate 
to  the  prejodice  of  innocent  parties,  or  he  may 
be  held  to  tiave  ratified  tnch  unaathorized  act, 
and  floch  ratification  will  <  be  equivalent  to  a 
precedent  authority. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Gent  Dig.  Principal  and  Agent.     dU,  642.] 

8.  OOBFOBATIOKB— AUTHOUTT  OF  OmOKBa— 
RATIiriCATIOIt  OF  AOBNT'S  ACIS. 

A  secretary  of  a  corporation,  whose  duties 
are  prescribed  by  the  by-laws  and  who  Is  with- 
out authority  to  make  any  contracts  on  be- 
half of  the  corporation,  onless  authorized  by 
the  board  of  directors,  cannot  ratify  an  unao* 
thorized  contract  made  by  an  ageot  of  the  cor- 
poration. 

4.  PfilNOIFAL  ASD  AQENT  —  UNAUTBOBIZBD 

Acts  of  Aoint— BATmcATion  by  Pbihoi- 
pal 

Where  a  corporation  promptly  disaffirmed 
the  onaothorised  act  of  Its  selling  agent  in  war- 
ranting goods  sold,  its  act  in  shipping  the  boy* 
er  samples  of  its  goods  did  not  constitute  a 
ratification  of  the  agent's  unauthorised  act  in 
making  the  warranty. 

5.  SAUB— LlABILITT  OF  PBIRCIPAI.. 

A  principal  is  not  bound  by  the  acts  of 
his  agent  unless  tliey  are  within  the  real  or 
apparent  scope  of  the  authoril?  of  such  ^ut, 
and  one  dealing  with  an  agent  of  a  corpora- 
tion is  bound  at  his  peril  to  ascertain  the  ex- 
tent of  the  agent's  authority,  and  is  charge- 
aUe  with  knowledge  thereof. 

[Ed.  Note. — For  cases  In  point,  see  vol.  40, 
Gent  Dig.  Prindpa]  imd  Agent,  f  629.] 

6.  SAin  —  DiSAFFUUIAirCB  BT  PBinCIPAL  — 
DUTT  TO  COWUniCATE. 

Where  a  buyer  knew  or  was  chargeable 
with  knowledge  that  the  seller's  agent  had  no 
authority  to  bind  the  seller  by  a  warranty 
clause  In  the  contract  of  sale.  It  was  the  duty 
of  the  buyer,  if  it  wished  to  rely  upon  the  war- 
ranty, to  ascertain  whether  the  agent's  act  had 
been  ratified  by  the  seller,  and  in  the  absence 
of  knowledge  the  seller  that  the  buyer  was 
relying  upon  the  warranty  it  was  undw  no 
duty  to  advise  the  buyer  of  its  disapproval  of 
the  agent's  act 

Ai^peal  from  Circait  Court.  Clatsop  County; 
Thomaa  A.  McBrlde,  Judge. 

Action  by  Held,  Murdoch  &  Co.  against  the 
Alaska  Packing  Company.  From  a  Judgment, 
In  favor  of  defoidan^  plaintiff  appeals. 
Affirmed. 

The  plaintiff  Is  a  Chicago  company,  engaged 
Id  buying  and  selling  salmon,  and  the  defend- 
ant Is  an  Oregon  corporation,  with  Its  prlncl- 
jml  office  in  Astoria,  but  engaged  In  packing 
salmon  in  Alaska.  In  March,  1899,  defendant 
employed  O.  M.  Webber  &  Co.,  brokers  In 
Chicago,  to  act  as  Its  agents  "In  selling  Its 
salmon"  In  Illinois  and  adjoining  states.  Tbe 
contract  of  brokerage  was  negotiated  through 
Frank  Patton,  of  Astoria,  who,  under  arrange- 
ments with  Webber  A  Co.,  was  to  receive 
one-half  the  commls&lons  on  sales  made  by 
than  under  tbe  contract  and  act  as  their  Coast 
representative.  On  March  29th  Webber  &  Co. 
wired  Patton  of  an  offer  of  the  plaintiff  to 
buy  2,000  cases  "Alaska  salmon  quality  guar- 


anteed fully  equal  to  best  Puget  Sound  Sock- 
eye."  Patton,  thinking  that  be  could  place 
this  offer,  so  advised  Webt)er  &  Co.,  and  on 
April  3d  they  wired  him  that  they  bad  sold, 
subject  to  confirmation,  "2,500  cases  one-pound 
red  Alaska  salmon,  talis,  unlabeled,  toss  ves- 
sel or  destruction  of  cannoy  cancels  contract, 
all  other  conditions,  terms,  guaranties)  ship- 
ments, as  per  our  telegram  29th  ultimo,  SOtb 
ultimo,  confirmed."  This  sale  was  satisfactory 
to  Patton,  and  he  requested  that  contracts 
therefore  be  forwarded  to  lilm.  Thereupon 
Webber  &  Co.  entered  Into  a  contract  with 
the  plaintiff  to  sell  and  deliver  to  it,  for 
account  of  tbe  defendant,  2,600  cases  of  sal- 
mon, shipments  to  be  made  as  early  as  any 
Puget  Sound  salmon;  but,  in  place  of  stipulat- 
ing for  Alaska  salmon,  they  agreed  th^t  de- 
fendant would  sell  and  deliver  "2,600  cases 
one-pound,  tall,  fancy  sockeye  salmon, 
•  ♦  •  quality  to  be  equal  to  the  Best  Puget 
Sound  Fancy  Sockeye" — a  quality  and  kind  of 
flsb  not  found  in  Alaska,  or  packed  or  dealt 
in  by  the  defendant  A  written  memorandum 
of  tbe  contract  was  forwarded  by  Webber  & 
Co.  to  Patton,  who  delivered  it  to  the  officers 
of  the  defendant;  but  they  refused  to  accept 
or  confirm  it  because  the  company  did  not  pack 
or  deal  In  sockeye  salmon,  or  salmon  of  the 
quality  specified  therein,  and  it  would  not 
agree  to  furnish  fish  of  that  kind  and  qoallty. 
Tbe  memorandum  was  thereupon  retamed  to 
Webber  &  Co.,  and  on  April  2dtb,  at  their  re- 
quest, the  contract  with  plaintiff  was  modified 
\fy  stipulating  that  the  fish  might  "be  packed 
in  Alatica,"  but  should  "be  exacts  like  Puget 
Sound  Fancy  So&eye."  The  flsb  packed  by 
the  defendant  were  not  of  tbe  quality  called 
for  in  tbe  contract,  and  It  refused  to  famtsb 
or  delivw  any  other  fish,  whereupon  the  plain- 
tiff brought  this  action  to  recovar  damages 
for  a  breach  of  tbe  contract  The  defoidant 
denied  that  It  eva  made  or  authorized  the 
making  of  the  contract  in  question,  or  approv- 
ed or  ratified  tbe  same,  or  that  it  ever  be- 
came bound  by  it;  and  this  was  tbe  princi- 
pal question  on  the  trial.  At  tbe  close  of 
plaintUTs  testimony  the  court  granted  an  in- 
Toltmtary  nonsuit,  and  tbe  plalntiflf  appeals. 

Frank  Spittle,  for  appellant  G.  O.  Fulton, 

for  respondent 

BEAN,  J.  (after  stating  the  facts).  Webber 
&  Go.  bad  no  authority  to  sell  for  defendant 
sockeye  salmon,  or  to  warrant  that  the  quality 
of  the  flsb  which  they  agreed  to  sell  to  tbe 
plaintiff  ^ould  be  equal  to  tbe  best  Puget 
Sound  Fancy  Sockeye.  They  bad  notblng  but 
a  power  to  sell  flsh  packed  by  the  defendant 
company,  and  had  no  authority  to  warrant 
that  such  fish  should  t>e  of  a  quality  not  found 
in  Alaskan  waters  or  packed  or  bandied  by 
tbe  defendant  A  mere  selling  agent,  with- 
out express  power  to  warrant,  cannot  give 'a 
warranty  which  will  bind  his  principal,  un- 
less tbe  sale  la  of  a  class  which  is  ordinarily 
accompanied  by  a  warranty.  Smith  t.  Tracy, 
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36  X.  T.  79;  Walt  v.  Borne,  123  N.  T.  692, 
25  N.  R  1053. 

In  order,  tberefore,  to  make  the  defendant 
liable  on  the  contract,  it  was  necessary  for 
tbe  plaintiff  to  Bbow  that  it  had  ratified  or 
affirmed  It.  There  Is  no  contention  that  the 
contract  was  expressly  ratlfledt  bat  It  U 
claimed  that  there  was  evidence  tending  to 
show  an  Implied  ratification  by  silence  and 
acqnlesceiuK.  The  evidence  to  support  this 
position  consists  of  the  testimony  of  Patton, 
of  Moen,  the  president  of  the  defendant, 
and  of  ProBt,  a  member  of  the  firm  of  Web- 
ber &  Co.,  and  some  letters  and  telegrams. 
Patton  testified  that  he  was  acting  for  Web- 
ber &  Co.,  attending  to  their  business  on  the 
Coast;  that  he  received  from  them  and  de- 
Uvered  to  the  officers  of  the  defendant  a 
written  memorandum  of  a  contract  made  on 
(tB  behalf  with  the  plalntlCT;  that  the  officers 
Sid  not  seem  qualified  to  accept  it  because, 
as  they  said,  the  company  was  selling  red 
Alaska  salmon  only;  that  they  would  present 
the  matter  to  the  board  of  directors  end  It 
would  take  some  action  In  the  premises; 
tbat  he  was  afterwards  advised  that  the  con- 
tract was  rejected,  as  he  understood  it,  by  the 
board  of  directors,  and  In  tbe  latter  part  of 
April  the  memorandum  was  returned  by  him 
to  Webber  St  Co.  Moen,  who  was  the 
president  of  the  defendant  at  the  time,  tes- 
tified that  he  saw  the  memorandnm  of  the 
contract  in  the  office  of  the  company  shortly 
after  it  was  received  from  Patton;  that  he 
told  Patton  tbat  he  objected  to  It  because 
of  the  quality  of  fish  specified;  that  a  meet- 
log  of  the  board  of  directors  of  tbe  company 
was  immediately  called,  and  tbe  contract  was 
rejected;  that  the  memorandnm  was  sent 
back  to  Webber  &  Co.,  and  tta^  were  advised 
tbat  It  would  not  be  acc^ted  or  ratified; 
that  tbe  memorandnm  afterwards  came  ba(± 
to  the  company,  through  Patton,  who  deliver^ 
ed  It  to  tbe  secretary,  but  that  tbe  contract 
was  never  accepted  or  ratified,  although  the 
memorandnm  remained  In  tba  office  for 
Bmne  time.  On  April  24,  1889,  tbe  secretary 
of  the  defendant  wrote  Webber  &  Co.,  ac- 
knowledging tbe  receipt,  through  Patton,  of 
a  contract  wlfli  the  plalntttC  for  2,500  cases 
of  salmon,  one-pound  tails,  at  $1  per  dozen, 
f.  &  b.  Astoria,  and  on  the  lOtb  of  June  ad- 
vised tbem  that  at  a  recrat  meeting  of  the 
board  of  dlrecton  ttie  contract  made  through 
them  with  the  plaintiff  was  considered,  and 
that,  OS  the  defendant  was  not  a  packer  of 
the  Mnd  of  salmon  specified.  It  conld  not 
accept  tbe  contract  Mr.  Frost,  a  member 
of  tbe  firm  of  Webber  A  Co.,  came  West 
about  this  time  to  adjust  tbe  misunderstand- 
ing, If  possible.  He  testified  that.  Immediate- 
ly upon  his  arrival  at  Astoria,  a  meeting  of 
several  of  the  directors  of  the  defendant, 
tbe  secretary,  Mr.  Patton,  and  himself,  was 
held  In  Patton'a  <rfBce;  that  the  only  question 
In  dispute  vras  the  provision  in  the  contract 
tOBcernlng  tbe  quality  of  fish  to  be  delivered. 


aa  tbe  right  of  Webber  &  Co.  to  make  the 
sale  was  admitted;  that  witness  explained 
to  the  parties  present  that,  owing  to  the  de- 
I  lay  of  the  defendant  in  objecting  to  the 
I  terms  of  the  contract,  it  had  become  fixed, 
I  and  stated  to  them  that  Webber  &  Co.  had  In 
1  their  office  In  Chicago  a  written  statement 
I  from  the  buyer  of  the  plaintiff  that  he  under- 
I  stood  that  the  salmon  might  be  packed  in 
I  Alaska;  that  it  was  thereupon  agreed  that, 
if  Webber  &  Co.  would  send  to  tbe  defendant 
I  this  paper  or  a  sworn  copy,  It  would  ap- 
prove the  contract.    Whether  the  statement 
or  memorandum  referred  to  by  Frost  was 
ever  sent  to  the  defendant  Is  not  shown  by 
tbe  testimony,  but  probably  not.  or.  If  It  was, 
it  was  not  satisfactory;  for  on  June  2Sth 
the  contract  was  returned  to  Frost  by  the 
secretary  of  the  company  in  a  letter  say- 
ing, among  other  things:   "We  do  not  think 
it  necessary  to  explain  the  matter  of  sock- 
eye  any  further."   The  matter  seems  to  have 
stood  in  practically  tbis  condition  until  Sep- 
tember 0th,  when  the  defendant  shipped  a 
sample  of  its  salmon  to  the  plaintiff  and  wir- 
ed asking  about  labeling  and  shipping.  Tbe 
sample  did  not  equal  Puget  Sound  Fancy 
Sockeye,  and  the  defendant  was  Informed 
plaintiff  of  that  fact  and  that  it  must 
have  the  qnall^  called  for,  when  It  wired  that 
"Samples  sent  equal  best  packed.   We  con- 
sider contract  cancelled."   There  was  some 
further  correspondence  between  the  plain- 
tiff and  defendant  In  reference  to  the  dis- 
pute, but  it  has  no  particular  bearing  on 
the  question  now  under  consideration. 

The  single  question  is  whether  this  testi- 
mony was  sufficient  to  carry  the  case  to  the 
Jury  on  the  question  of  ratification.  The 
rule  Is  elementary  that  when  an  agent.  In  con- 
tracting for  bla  principal,  exceeds  his  au- 
thority, the  principal,  upon  being  fully  In- 
formed of  the  facts,  must,  within  a  reason- 
able time,  disavow  or  disaffirm  the  act  of 
bis  agent,  especially  In  cases  where  bis  si- 
lence might  operate  to  the  prejudice  of  Inno- 
cent parties,  or  be  will  be  held  to  have  rati- 
fied and  affirmed  such  unauthorized  act,  and 
such  ratification  will  lie  equivalent  to  a 
precedent  autliorlty.  Mechem,  Agency,  SS 
155,  157;  Savelaod  v.  Harlow,  40  Wis.  431, 
438;  Heyn  v.  O'Hagen,  60  Mich.  150,  2G 
N.  W.  861.  This  rule  is  as  applicable  to 
corporations  as  Individuals  (Currie  v.  Bow- 
man. 25  Or.  364.  35  Pac.  848;  Shepard  v. 
Brl^,  26  Vt  149),  and  has  Its  foundation 
in  tbe  doctrine  of  equitable  estoppel.  It  pro- 
I  ceeds  upon  the  maxim  that,  if  one  remains 
silent  when  In  conscience  he  ought  to  speak, 
he  will  be  debarred  from  speaking  when  In 
conscience  he  ought  to  remain  silent.  But, 
In  this  case,  the  evidence  shows  that  the  de- 
fendant did  not  remain  silent  when  informed 
that  WebbCT  &  Co.  had  exceeded  their  au- 
thority by  warranting  the  quality  of  the  fish 
which  they  agreed  to  sell  to  the  plaintiff  on 
the  defendant's  account  On  tbe  contrary.  It 
immediately  repudiated  the  act  and  has  con- 
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tlniiociBly  disaffirmed  the  contract  Fatton, 
throogh  wbom  the  buBlnen  was  transacted, 
was  Informed,  when  be  deUvered  the  mem- 
orandxun  of  the  contract  to  tbe  officers  of  the 
defendant,  that  they  could  not  accept  or  rati- 
fy It,  because  the  defendant  was  not  pack- 
ing or  dealing  In  flab  of  the  quality  apedfled 
therein;  and  Moen,  the  president  of  the  com- 
paii7,  when  advised  of  the  contract,  immedi- 
ately dlsafflimed  It  and  it  waa  aftorwarda 
formallT  rejected  by  the  board  of  directors. 

Tba  acknowledgment  on  April  24tb  by  tbe 
secretary  of  tbe  defendant  of  a  copj  of  the 
contract  through  Patton,  and  his  failure  to  noti- 
fy Webber  ft  Co.  Oat  it  bad  been  dlsafflrmed 
or  rejected  until  June  19tb,  is  no  evidence  of 
a  ratification  by  the  defendant  Webber  ft 
Oq.  had  been  advised  previous  to  that  time, 
throogh  their  correspondent,  Fatten,  that 
tt^  defendant  bad  dlsafflrmed  and  dluvowed 
the  contract  The  seoretary'a  duties  wwe 
prescribed  by  ttie  by-laws  of  tiie  defoidant; 
and  he  had  no  antborlty  whatever  to  make 
any  contracts  for  or  on  bdialf  of  the  com- 
pany, imleea  antborlxed  by  tbe  board  of  di- 
rectors, and  so  could  not  ratll^  an  nnanthor- 
Ised  contract  made  by  some  other  agent 
Nor  was  tbe  shipment  1^  defendant  to  plain- 
tur  of  samples  of  fish  in  September  a  recogni- 
tion or  ratification  of  the  warranty  clause  In 
tbe  contract  previously  made  with  it  by  Web- 
ber ft  Co.  Wd>bar  ft  Oo.  had  authority  to 
bind  the  defendant  by  contracting  for  the 
sale  of  Its  salmon.  Tbe  defendant  bad 
promptly  disavowed  and  disaffirmed  tbelr 
unauthorized  act  in  making  the  warranty; 
but  it  had  not  repudiated  the  entire  contract 
cn  that  account  nor  is  there  any  evldoice 
that  the  plalntUt  had  declined  to  be  bound  by 
the  contract  without  such  warruity.  Tbe 
sh^ment  of  tbe  samples  was  due  to  the  de- 
sire ct  the  defendant  to  comply  with  a  con- 
tract f^lch  ito  agents,  W^ber  ft  Co.,  had 
authority  to  make,  and  not  In  affirmance  or 
ratificatiim  of  their  unauthorised  acta. 

It  Is  contended  that  tbe  defendant  should 
have  notified  the  plaintiff  of  Its  disaffirmance 
of  the  contract,  and  that  by  Its  omission  to 
do  so  It  ratified  and  affirmed  it  A  iffindpal 
la  not  bound  by  the  acts  of  an  agent  unless 
within  tbe  real  or  apparent  ecape  of  the  au- 
thority of  such  agent  (2  Page,  Contracts,  I 
067),  and  one  dealing  with  an  agent  of  a 
corporation  is  bound  at  bis  p^ll  to  aacertaln 
the  extent  of  the  agent*a  authority  and  is 
chargeable  with  knowledge  thereol  Hotel 
Co.  V.  Furniture  Co.,  78  Ha  App.  186 ;  Busch 
V.  Wilcox,  82  Mich.  888,  48  X.  W.  040;  Lister 
V.  Allen,  81  Hd.  MS.  100  Am.  Dec.  7&  The 
plalntUf  therefore  knew,  fir  was  chargeable 
with  knowledge,  that  Webber  ft  Co.  had  no 
authority  to  bind  tbe  defendant  by  the  war- 
ranty clause  in  the  contract,  and  that  such 
clause  could  have  no  force  or  effect  unless 
subsequoitly  ratified  or  affirmed  by  tbe  de- 
fendant 

It  was  the  duty  of  tbe  plalntilT.  If  It  relied 
upon  tbe  warranty,  to  ascertain  wtiether  tbe 


I  BEFORTBB.  (Ok. 

unauthorised  act  of  the  agent  in  making  It 
had  been  apivroved  the  principal;  for, 
vrltbont  such  apinnval,  It  was  Invalid.  Tbere- 
was  no  evidence  that  defendant  knew  that 
plaintiff  was  relying  or  acting  upon  the  war^ 
ranty  clause.  It  waa  not  Ite  duty,  tiierefore^. 
to  advise  than  ita  disapproval.  It  waa- 
Buffidoit  wben  it  promptly  dlsaflltmed  and^ 
disavowed  the  unantbOTlzed  act  of  Ito  ag«it 
and  refused  to  be  bound  thereby.  As  is-' 
said  by  the  Supreme  Court  ot  Vermont:  "It 
is  tbe  duty  of  cm  trading  with  on  agent  who- 
bas  only  a  limited  and  Q>eclal  auttiority  to- 
make  inquiry  as  to  tbe  extent  of  tbe  agent's - 
authority ;  If  he  omits  Inquiry,  he  does  so  at 
his  perU.  It  is  not  the  duty  of  tbe  principal,. 
tQon  hearing  of  tbe  sale  by  tbe  ageat,  to  seA 
the  purchaser  and  give  him  notice  of  bis 
claim,  and  bis  oml8Sl<m  to  do  so.  his  mere- 
stlmce,  are  not  ordinarly  to  be  construed  as- 
a  ratification  of  the  sale.  If  special  drcnm- 
stances  may  be  supposed  to  exist,  which- 
would  make  it  the  dut^  of  the  principal  to- 
give  such  notice^  n<aie  such  are  proved  iU' 
this  casA"  White  v.  Langdon,  80  Vt  699,. 
808. 

It  follows  that  tike  Jndgmait  of  the  court 
below  most  be  affirmed,  and  It  is  so  ordered.. 


LIVBSLEY  V.  LITCUFIBLD  et  al. 
(Supreme  Court  of  Oregon.   Nov.  27,  lOWS.)- 

1.  ElEOTIOHB— QlTALIFIOATlORB  Ot  VOTBBS  — 

CoNsrmmoNAi.  Psovisions. 
The  qualifications  of  a  voter,  as  defined' 
In  Const  Or.  art  2,  8  2,  declaring  that  in  aU. 
elections,  not  otherwise  provided  for  by  the 
Constitution,  every  white  male  citUen  of  the- 
United  States  of  the  age  of  21  years  and  up- 
wards, who  shall  have  resided  In  tbe  state  dur^ 
Ing  the  six  months  immediately  preceding  such, 
election,  and  every  male  of  foreign  blr^  of  the- 
age  of  2t  years  and  upwards,  who  shall  have- 
resided  In  the  state  during  tiie  six  montlia- 
inunediately  preceding  sneb  election,  who  shall- 
have  declared  hla  intention  to  become  a  citizen 
of  the  United  States  one  year  preceding  such 
election  conformably  to  the  laws  of  the  United' 
States  on  the  snbject  of  natorallsatloiL  shall 
be  entitled  to  vote  at  all  elections  authorised 
by  law,  are  intended  to  apply  to  tbe  electl(m  of 
all  officers,  whether  provided  by  the  Constitu- 
tion or  by  a  law  authorized  thereby,  unless  au- 
thority for  tbe  exemption  can  be  found  unde» 
the  Oonstitntion  ItseH. 

2.  Sake— FAnniNT  or  Taxes. 

Const  Or.  art  6,  9  8,  provides  that  there 
shall  be  elected  in  each  county  by  the  qualified ' 
electors  thereof  at  tbe  time  of  holding  general, 
elections  certain  enumerated  county  officers.. 
Article  8,  8  7,  declares  that  such  other  county, 
township,  prednct,  and  city  officers  as  may  be 
necessary  shall  be  elected  in  such  manner  as  may- 
be prescribed  by  law.  Article  11,  {  2,  recites  that 
corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  laws,  ex- 
cept for  municipal  purposes,  and  that  all  laws- 
pursuant  to  such  section  may  be  alter^,  amend- 
ed, or  repealed,  but  not  so  as  to  Impair  or 
destroy  any  vested  corporate  rights.  Hetd,  that . 
SQch  provisions  did  not  vest  In  the  Legislature 
power  to  create  corporations  for  municipaV 

Snrposes  or  to  prescribe  and  define  the  quaii- 
catlotts  of  electors  at  electims  held  therein* 
and  hoios  the  charter  of  tbe  cltgr  of  Salenn 
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iSp.  Laws,  Or.  1903.  85>1),  prohibiUns  any  per- 
son from  Totins  st  a  city  election  who  has  not 
paid,  nnlen  he  be  exempt  therefrom,  r  road 
poll  tax  for  the  year  in  which  be  offen  to  vote, 
b  iDfilld,  as  in  conflict  with  Const.  Or.  art. 

ARwal  ttom  Olrcoit  Court,  Marlon  Ootrnty; 
G«orge  H.  Burnett,  Judge. 

ActloD  by  Charles  S.  Livesley  against  G. 
P.  litehffeld  and  another.  From  a  judgment 
bt  UroT  of  deteodanta,  plaintlfl  appeals. 
Rerened. 

Ibe  object  ot  this  ^oceedlog  Is  to  test  the 
coQHtltotioDaUty  of  the  prorlskm  In  the  cbar- 
tff  of  the  city  of  Salem  problbltlng  any  per- 
UD  froD  TOtiug  at  a  dty  electton  "who  has 
Dot  paid,  unless  he  be  ezonpt  thwefrom.  a 
road  poll  tax  fin-  the  year  In  which  he  ofCors 
to  vote"  Bp.  Lews  Or.  190S,  861.  The 
plahitlff.  who  resided  In  the  dty  and  pos- 
nwd  all  the  qnallflcatlonB  of  a  Toter  there- 
in, except  he  had  not  paid  a  poll  tax.  tmder- 
ed  Us  vote  at  a  regular  electl<m  for  dty 
offlcers,  held  ea  Decoaber  5,  1901,  but  a 
fflijMlly  of  the  Judges  of  election  refused 
to  iccdve  his  ballot  m  permit  him  to  vote, 
■nd  he  thereaput  broui^t  tUs  action  against 
tbem  to  recover  damages.  It  resulting  ad- 
versely to  him,  be  appeals. 

8.  T.  Blcbardaon  and  W.  BUls  Richardson, 
Uk  appellant  B.  J.  ^gger,  fbr  respondoita. 

BEAN.  J.  The  general  rule  Is  that  the 
electorate  of  a  state  or  any  of  Its  govern- 
mental sabdlTlslons  Is  created  and  defined  by 
fnadamental  law,  and  that  the  source  of  all 
aadMflty  to  vote  at  any  popular  elecUon  Is 
the  state  Conatltotton.  Any  dtlzen  possess- 
Ing  the  qualifications  of  an  elector  as  de- 
floed  by  that  instrument  and  wbo  Is  not 
dlsgnalliled  by  any  of  Its  proTislons,  is  en- 
titled to  the  right  of  suffrage,  and  It  is  not 
vltfaln  the  power  of  the  Legislature  to  deny, 
abridge,  extend,  or  change,  the  aimllflcatlons 
to  prescribed.  Oboley,  Const  lim.  (7th  Ed.) 
SBO;  10  Am.  Sc  Eng.  Enc.  Law  (2d  Ed.)  576. 
Section  2  of  article  2  of  the  Conatitution  of 
tills  state  reads:  "In  all  elections  not  other- 
iilse  inovided  for  by  this  Constitution,  every 
Tblte  male  citizen  of  the  United  States,  of 
tbe  age  of  twenty-one  years  and  upwards, 
wbo  shall  have  resided  In  the  state  during 
tbe  six  montha  Immediately  preceding  such 
election,  and  every  white  male  of  foreign 
birth  of  the  age  of  twenty-one  years  and  up- 
vards,  wbo  shall  have  resided  In  this  state 
dming  the  six  months  immediately  preceding 
election,  and  shall  have  declared  Ms 
Intention  to  become  a  citizen  of  the  United 
States  one  year  preceding  such  election,  con- 
fonuably  to  tbe  laws  of  the  United  States 
on  tbe  subject  of  natuValizaUon,  shall  be  en- 
tlUed  to  vote  at  all  elections  authorized  by 
^w."  This  provision  is  by  Its  terms  ex- 
pressly made  applicable  to  all  elections  not 
otherwise  provided  by  the  Constitution.  To 
napoww  the  Ijeglslature,  therefore,  to  add 
tft  «  abridge  the  qualifications  of  a  voter 


as  tbus  defined,  some  other  provision  of  the 
Constitution  must  be  pointed  out  which  con- 
fers such  authority  in  expr^  terms,  or  by 
necessary  implication.  The  only  provisions 
bearing  on  tbe  question  now  under  consider- 
ation to  which  our  attention  has  been  called 
are  section  2,  art  11,  and  sectluis  6  and  7 
of  article  6,  which  are  as  follows: 

"Corporations  may  be  formed  under  gener- 
al laws,  but  shall  not  be  created  by  special 
laws,  except  for  municipal  purposes.  Ail 
laws  pased  pursuant  to  this  section  may  be 
altered,  amended,  or  repealed,  but  not  so  as 
to  Impair  or  destroy  any  vested  corporate 
rights."   Const  Or.  art  11,  f  2. 

"There  shall  be  elected  in  each  county,  by 
the  qualified  electors  thereof,  at  the  time 
of  holding  general  elections,  a  county  clerk, 
treasurer,  sheriff,  coroner,  and  surveyor,  who 
shall  severally  hold  their  offices  for  the  term 
of  two  years."   Id.  art  6,  S  6. 

"Such  other  county,  township,  prednct  and 
city  offlcers  as  may  be  necessary  shall  be 
elected  or  appointed  In  such  manner  as  may 
be  prescribed  by  law."   Id.  art  6,  |  7. 

In  support  of  the  Judgment  of  the  court 
below  It  Is  contended  that  tbe  sections  Just 
quoted  vest  in  the  L^:islature  plenary  power 
to  create  corporations  for  munldpal  pnrirasea, 
and  to  prescribe  and  define  the  qualifica- 
tions of  voters  at  elections  to  be  held  therein, 
and  Harris  v.  Burr,  82  Or.  848.  62  Pac.  17, 
89  L.  R.  A.  768;  Buckner  v.  Gordon.  81  Ky. 
665;  McMahon  v.  Savannah,  66  Ga.  217,  42 
Am.  Kep.  65;  Town  of  Valverde  v.  Shattuck, 
19  Colo.  104,  84  Pac.  947,  41  Am.  St  Rep. 
208;  Hanna  v.  Tonng,  84  Md.  179.  35  AtL 
674,  84  L.  R.  A.  65.  67  Am.  St  Rep.  396;  and 
State  V.  Dillon— 32  Fla.  64C,  14  South.  383, 
22  L.  R.  A.  124,  are  dted  In  support  of  this 
position.  Harris  v.  Burr,  supra,  Involved 
the  validity  of  an  act  of  the  Legislature  con- 
ferring upon  women  the  right  to  vote  at 
school  district  elections,  and  the  court  after 
reviewing  at  length  the  legislation  in  respect 
to  the  qualifications  of  voters  at  school  elec- 
tions prior  to,  at  the  time,  and  since  the 
adoption  of  the  Constitution,  concluded  that 
In  view  of  such  L^slatlon  and  of  the  fact 
that  the  Constitution  does  not  name  or  men- 
tion school  officers  or  school  elections,  but 
in  express  terms  relegates  to  the  Legislature 
the  duty  of  establishing  "an  uniform  and 
general  system  of  common  schools"  (Const 
Or.  art  8,  |  3),  It  was  competent  for  it  to 
prescribe  the  qualifications  of  a  voter  at  a 
school  district  meeting.  "The  power  ascribed 
to  tbe  Legislature  under  the  Constitution," 
says  Mr.  Justice  Wolverton,  "to  provide  for 
the  establishment  of  a  uniform  and  tbe  gen- 
eral system  of  common  schools,  carries  with 
it  plenary  power  to  establish  tbe  unit  of 
that  system,  denominated  a  school  district 
to  determine  what  offlcers  shall  administer 
its  affairs,  who  and  what  manner  of  persons 
shall  be  eligible  to  office,  and  bow  and  by 
whom  they  should  be  chosen.  The  elective 
franchise  conferred  by  section  2,  art  2,  does 
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not;  nor  was  It  Inteoded  to,  fix  and  define 
tbe  qnaltfication  ot  voters  at  school  meetings, 
bnt  was  designed  only  to  govern  in  all  gen< 
eral  and  special  elections  not  otherwise  pro- 
Tided  for  by  the  Oonstltution,  and  applies 
to  tbe  election  of  all  officers  known  to  the 
Ooustitution,  as  well  as  to  such  as  may  be 
provided  for  thereunder,  aside  from  those 
provided  for  imder  the  special  power  of  the 
Legislature  to  establish  a  uniform  and  gen- 
eral system  of  common  schools."  It  will 
thus  be  seen  that  this  case  proceeds  wholly 
on  tbe  theory  that  tbe  Constltatlon  has  In 
express  terms  authorized  and  empowered  tbe 
L^lslatnre  to  establish  a  system  of  common 
schools,  and  that  It  Intended  and  did  confer 
upon  that  body  tbe  power  to  declare  the 
qualifications  of  voters  for  district  officers. 
Such  elections  are  therefore  "otherwise  pro- 
vided" by  the  Constitution  and  expressly 
exempted  from  the  operation  of  section  2, 
art  2.  But  no  such  provision  Is  to  be  found 
In  the  Constitution  as  It  respects  municipal 
corporations.  The  Legislature  has  iKtwer  to 
create  snch  corporations  by  special  laws,  and 
"to  prescribe  by  law"  the  "manner"  of  the 
election  or  appointment  of  the  officers  there- 
of. Tbe  power  thus  conferred  is  not  like 
that  to  establish  and  organize  school  dis- 
tricts, but  more  nearly  resembles  that  grant- 
ed for  the  organization  of  counties.  A  mu- 
nicipal corporation  is  but  a  governmental 
agency  or  local  organization  for  governmental 
purposes.  Its  officers  are  none  tbe  less  gov- 
ernmental officers  because  elected  or  chosen 
by  the  people  of  a  particular  locality.  It  Is 
difficult.  If  not  Impossible,  to  conceive  that, 
when  section  7  of  article  6,  declares  that  tbe 
officers  of  a  city  may  be  elected  or  appointed 
as  prescribed  by  law.  It  did  not  contemplate 
that  the  election.  If  held,  should  be  by  the 
qualified  electorate  of  tbe  municipality,  for, 
as  said  by  Mr.  Justice  Chrlstlancy,  In  People 
T.  Hurlburt,  24  Mich.  44,  9  Am.  Rep.  103,  "it 
may  be  said  with  certainty  that,  wherever 
in  the  Constitution  the  election  of  an  officer 
is  provided  for.  It  means  an  election  by  the 
electors  of  the  state.  If  It  be  a  state  office, 
or  of  the  district  or  political  sutMilvislon  for 
which  he  is  to  be  elected,  unless  the  Con- 
stitution Itself,  as  to  any  particular  election, 
provides  otherwise." 

The  authority  given  by  section  7  of  article 
6  to  prescribe  "tbe  time  and  manner"  in  which 
municipal  officers  may  be  elected  or  appointed 
does  not,  we  think.  Include  the  power  to  deter- 
mine what  shall  constitute  a  legal  voter.  The 
Constitution  of  Michigan  declares  that  the 
Legislature  shall  "provide  for  the  Incorpora- 
tion and  organization  of  cities  and  villages," 
and  that  "Judicial  officers  of  cities  and  vil- 
lages shall  be  elected  and  all  other  ofi^cers 
shall  be  elected  or  appointed  at  such  time  and 
in  such  manner  as  the  Legislature  may  di- 
rect" The  Legislature  passed  an  act  confer- 
ring upon  women  the  right  to  vote  In  all  vil- 
lage and  dty-  elections,  but  It  was  held  In- 
valid because  In  violation  of  the  section  of  the 


Constitution  prescribing  who  shall  be  electors 
and  entitled  to  vote  In  ail  elections.  The 
court  said:  "The  authority  to  direct  the  time 
and  manner  In  which  Judicial  ofBeeca  shall  be 
elected,  and  the  other  officers  elected  or  ap- 
pointed, does  not  Involve  the  power  to  deter- 
mine who  shall  constitute  the  electorate.  The 
word  'manner,'  It  is  true,  is  one  of  large  signi- 
fication, but  It  Is  clear  that  It  cannot  exceed 
the  subject  to  which  It  belongs.  It  relates  to 
the  word  'elected.'  The  Constitution  bad  al- 
ready provided  for  electors,  and  when  it  pro- 
vides that  an  officer  shall  be  elected  it  certain- 
ly contemplates  an  election  1^  tbe  electorate 
which  it  has  constltoted.  No  other  election  is 
known  to  the  Oonstltntlon,  and,  when  It  pro- 
vides that  tbe  Legislature  may  direct  tbe 
manner  la  which  an  officer  shall  be  elected, 
it  simply  entpowwB  the  Legislature  to  [nroTlde 
tbe  details  for  the  holding  of  such  decticHi. 
Tbe  machinery  of  govarnment  dUTors  In  Its 
details  in  cities,  TlUagesi  and  townsMps,  and 
there  must  neceeearlly  be  differences  in 
methods  and  officers  to  administer  the  electtoD 
laws."  Coffin  t.  Elea  Oommlsslonaa,  97 
Mich.  188.  194,  S6  N.  W.  667,  6G8  (21  L.  B. 
A.  662). 

The  same  constrnctlon  was  given  to  tbe 
word  "manner"  In  a  like  cooatltuticmal  provi- 
sion by  tbe  Supreme  Court  of  IllinMs,in 
People  v.  English.  130  IlL  622.  29  N.  E.  678.  IS 
L.  R.  A.  181.  In  tbat  case  tbe  relator,  a  female, 
claimed  tbe  right  to  vote  tor  county  school 
superintendent  Tbe  Ccnistltntion  provided 
that  "there  may  be  a  county  superintendent 
of  schools  in  each  coonty.  whose  qoaliflca- 
tions,  duties  and  compensatloii  and  tbe  time 
and  manner  of  his  election  and  term  of  office 
shall  be  prescribed  by  law."  The  Court  beld. 
the  law  conferring  the  right  upon  women  to 
vote  for  such  officer  unconstitutional,  saying: 
"The  Constltatlon  having  thus  made  jwovislMi 
for  such  officer,  and  for  his  and  her  'election,' 
and  having  preBcrll>ed,  in  section  1  of  article  7 
(III.  Const.),  the  qualifications  essential  to  en- 
title a  person  to  vote  at  'any  election,*  It  must 
be  presumed  that  It  was  and  Is  tbe  true  intent 
and  meaning  of  that  Instrument  that  no  per- 
son shall  have  tbe  right  to  vote  for  a  county 
superintendent  of  schools  who  does  not  pos- 
sess such  qualifications.  *  '  *  *  Said  sec- 
tion 5  (art  8)  provides,  not  only  that  the  quali- 
fications, powers,  duties,  compensation,  and 
term  of  office  of  the  county  superintendent 
of  schools  shall  be  prescribed  by  law,  but 
also  that  the  'time  and  manner  of  election' 
of  such  superintendent  'shall  be  prescribed 
by  law.'  What  Is  meant  by  the  expression 
'manner  of  election'?  Was  It  Intended  there- 
by to  give  to  the  Legislature  the  power  of 
prescribing  the  qualifications  which  would 
entitle  persons  to  vote  at  any  election  for 
such  county  superintendent?  Tbe  word  'man- 
ner' Is  usually  defined  as  meaning  way  of 
performing  or  executing,  method,  custom, 
habitual  practice,  etc.  •  •  •  [It]  Indicates 
merely  that  the  Legislature  may  provide  bj 
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lav  the  usual,  ordinary,  or  necessary  detalla 
reqnlred  for  the  holding  of  the  election." 

The  Michigan  and  Dllnola  cases  referred 
to  are  much  to  the  purpose  In  the  present 
dlscosslon,  because  the  courts  of  each  of 
these  states  has  held  that  under  a  Constitu- 
tion like  ours,  Imposing  on  the  Legislature 
the  duty  of  providing  for  and  establishing  a 
common  school  system.  It  la  competent  to 
confer  the  right  to  vote  at  school  elections 
upon  women,  and  these  cases  were  relied 
upon  as  BQpplytug  the  conclusion  reached  in 
Harris  T.  Burr,  supra;  Flummer  t.  Yost,  144 
UI.  6S,  33  N.  E.  191,  19  L.  R.  A.  110;  Belles 
T.  Burr,  76  Mich.  1,  43  N.  W.  24.  The  cases 
cited  from  these  states  illustrate  and  point 
oat  the  distinction  between  the  right  to  vote 
at  school  district  meetings  and  at  an  election 
for  and  municipal  officers.  The  Ken- 
tucky, Maryland,  Georgia,  Colorado,  and 
Florida  cases  all  Involved  the  right  to  vote 
at  municipal  elections,  but  the  decisions  were 
made  under  ConstitutionB  essentially  different 
fiom  ours.  The  Constitution  of  Kentucky 
provided  that  "every  free  wlilte  male  citizen,** 
etc.,  "shall  be  a  voter"  (3d  Const  Ky.  art. 
2.  {  8).  without  undertaking  to  designate 
at  what  election  or  for  what  ofBcer  the 
vote  might  be  cast,  and  the  court  held,  con- 
sidering this  section  In  connection  with  other 
provisions  of  the  Constitution,  that  it  was 
intended  to  apply  only  In  the  election  of 
constitutional  officers,  as  distinguished  from 
those  created  by  legislative  act  Our  Consti- 
tatlon,  however,  prescribes  the  qualifications 
of  voters  "in  all  elections  not  otherwise 
provided  by  this  Constitution,"  and  "at  all 
elections  prescribed  by  law,"  so  that  1°  place 
of  t>eing  applicable  to  constitutional  officers 
only.  It  Is  expressly  made  applicable  to  all 
elections  authorized  by  law,  unless  the  Con- 
stltutiou  Itself  otherwise  provides.  The  pow- 
er to  take  from  or  add  to  the  quallflcationa 
of  a  voter,  as  prescribed  in  section  2  of 
article  2,  at  any  election,  most  be  found  in 
that  instrument  The  qualification  of  a  voter 
as  thus  d^ned  Is  intended  to  apply  to  the 
election  of  all  officers,  whether  provided  by 
the  Constitution  or  by  a  law  authorized 
thereby,  unless  authority  for  the  exemption 
catt  be  found  In  the  instrument  itself. 

The  Constitution  of  Maryland  named  and 
d^ned  the  qualifications  of  voters  in  the  state 
at  large  and  In  the  city  of  Baltimore,  and 
in  general  terms  authorized  the  creation  of 
other  corporations  for  municipal  purposes, 
thus  leaving  to  the  Legislature,  so  the  court 
held,  the  power  to  add  to  the  qualifications 
of  voters  residing  within  the  corporate  limits 
of  a  town  so  created  any  reasonable  restric- 
tion It  might  deem  proper.  The  Constitution 
of  Georgia,  after  defining  the  qualification 
of  voters,  empowered  the  Legislature  to  pre- 
scribe from  time  to  time  for  the  registration 
of  all  voters.  It  was  held  that  a  law  re- 
quiring the  payment  of  a  certain  sum  In  lieu 
of  poll  tax  as  a  condition  to  the  right  of 
registration  for  a  city  election  was  not  adding 


to  the  qualification  of  voters,  hot  was  a  mere 
statutory  requirement  designed  "to  secure 
the  discharge  of  the  duties  citizens  owed 
the  municipal  government  and  to  protect  the 
purity  of  the  ballot'*  The  Colorado  Consti- 
tution defined  the  qualification  of  voters  "at 
all  elections,"  and  the  court  held  that  It 
applied  only  to  elections  of  "public  officers," 
and  not  to  a  law  tor  the  dissolution  and 
annexation  of  contiguous  cities  and  towns. 
The  Florida  Constitution  defined  the  qualifi- 
cation of  electors  at  all  elections  "under  this 
constitution,"  and  It  was  held  that  it  did  not 
apply  to  munldpal  elections  because  they 
were  not  held  under  the  Constitution.  None 
of  the  cases  are,  therefore,  in  point  or  au- 
thority under  our  Constitution,  which  baa 
specially  prescribed  the  qualification  of  voters 
at  all  elections  not  otherwise  provided  In  that 
Instrument  itself. 

Without  pursuing  the  dlscuBsion  further,  we 
are  all  agreed  that  the  provIaloD  of  tbe  Salem 
charter  in  question  is  void,  and  this  conclu- 
sion finds  support  In  St  Joseph,  etc.,  By.  Co. 
V.  Buchanan  County  Court,  39  Mo.  486,  Al- 
lislon  V.  Blake,  57  N.  J.  Law.  6,  29  Atl.  417, 
26  L.  R.  A.  4S0,  and  People  v.  Van  Bokkelen, 
73  N.  0.  198.  21  Am.  Rep.  466.  In  addition 
to  the  authorities  already  refwred  to. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  the  cause  remanded. 


SPRAGUB  et  al.  v.  JESSUP. 
(Supreme  Court  of  Oregon.   Nov.  27,  1905.) 

1.  SPBOino  Pbbtobiurcx  —  Fboceedinqs  — 

BVIDSHd. 

The  mental  ccmdltion  ox  a  party,  against 
whom  the  specific  performance  of  an  oral  con- 
tract to  convey  land  Is  sonsht,  is  an  element  to 
be  considered  In  determining  the  circamstances 
att«iding  tbe  making  of  the  agreement,  to  dis- 
credit the  transaction. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  44, 
Cant  Dig.  Spedfie  Performance,  I  100.] 

2.  Same— SuFFiciENCT. 

In  a  suit  for  specific  performance  of  a  con- 
tract evidence  held  sufficient  to  establish  a 
parol  agreement  for  sale. 

8.  SA.US  —  CONTKACTS  BNVOBOEABLK  —  PaBT 

Pebfobuance— Possession. 
Possession  of  premises  by  the  purchaser. 
In  connection  with  payment  of  part  of  the  price 
and  a  tender  of  the  balance.  Is  such  part  per- 
formance as  to  entitle  him  to  a  decree  for 
specific  performance. 

[Ed.  Note. — For  cases  In  point  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of.  |  818;  voL  44, 
Cent.  Dig.  Specific  Performance,  I  ISa] 

Bean,  J.,  dtssenting. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; William  Galloway,  Judge. 

Bill  by  George  D.  Spragne  and  othws 
against  Sophronla  Jessnp.  From  a  decree 
for  plaintiffs,  defendant  appeals.  Affirmed. 

This  Is  a  suit  to  enforce  the  specific  per- 
formance of  an  alleged  oral  agreement  to 
convey  real  property.  The  facts  are:  That 
the  defendant  Mrs.  Sophronla  Jessup.  a 
widow,  was  on  January      1802,  tin  owner 
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In  fee  of  the  east  half  of  lots  7  and  8  In 
block  7,  in  the  city  of  Salem,  the  possession 
of  which  she  delivered  to  Mrs.  Margaret 
Fennell,  who,  on  the  following  day,  moved 
Into  the  house  on  the  land,  which  she  oc- 
cupied until  September  20,  1903,  wbea  she 
died  intestate,  leaving  two  sons,  two  dangh- 
ters,  and  three  grandsons,  the  latter  being 
the  children  of  a  deceased  daughter,  all  of 
whom,  since  the  death  of  their  ancestor, 
have  had  control  of  the  premises.  Mrs.  Jes- 
Bup  commenced  an  action  against  these  heirs 
and  their  tenants  April  8,  1904,  to  recover 
the  possession  of  the  real  property,  and  the 
defendants  therein  having  answered,  also  as 
plaintiffs  herein,  filed  a  complaint,  in  the 
nature  of  a  cross  bill  in  equity,  alleging  that 
the  possession  of  the  premises  was  delivered 
to  Mrs.  Fennell  pursuant  to  the  terms  of  a 
parol  contract,  whereby  Mrs.  Jessup  stipu- 
lated to  convey  the  land  to  her  March  1, 
1902,  by  a  good  and  sufficient  deed,  in  con- 
sideration of  ^,350,  of  which  sum  $200  was 
paid  January  13,  1002,  f2,500  was  payable 
March  1st  of  that  year,  and  the  remainder 
March  1,  1903,  the  last  payment  to  be  se- 
cured by  a  mortgage  of  the  real  property, 
and  to  bear  interest  for  one  year ;  that  Mrs. 
Fennell,  on  March  1,  1902,  tendered  to  Mrs. 
Jessup  $2,900,  and  also  offered  to  execute 
the  mortgage  speclAeiU  but  the  latter  refused 
to  make  tbe  deed,  whereupon  the  entire  sum, 
Including  interest,  was  deposited  with  the 
clerk  of  the  circuit  court  for  Marlon  county 
as  a  consideration  for  tbe  conveyance.  The 
answer  denied  the  material  allegations  of 
the  complaint,  and,  tbe  cause  being  tried. 
Mrs.  Jessup  was  required  to  execute  to  the 
heirs  of  Mrs.  Fennell  a  warranty  deed  to 
the  pranlses,  from  which  decree  she  appeals. 

L.  H.  McMahan,  for  appellant  George  O. 
Bingham  and  P.  H.  D'Arcy,  for  respondenta 

MOORE,  J.  (after  stating  tbe  facts).  It 
is  admitted  tbat  the  sum  of  $200  was  re- 
ceived by  Mrs.  Jessup  January  13,  1902, 
bnt  it  is  insisted  by  her  counsel  that  this 
sum  was  paid  on  account  of  the  purchase 
of  certain  carpets,  furniture,  etc.,  that  the 
possession  of  the  premises  was  delivered 
to  Mrs.  Fennell  pursuant  to  a  lease  thereof, 
and  that  no  agreement  was  entered  Into  for 
the  sale  of  the  real  property.  These  state- 
ments are  denied  by  plaintiffs'  counsel,  who 
maintain  tbat  Mrs.  Jessup  agreed  to  sell  the 
premises  and  certain  carpets,  furniture,  etc., 
to  Mrs.  FenneU  for  an  entire  consideration 
of  f5,350,  receiving  In  part  payment  a  sum 
of  money  evidenced  by  the  following  memo- 
randum :  "Salem,  Oregon,  Jan.  13,  1902. 
Received  of  Mrs.  M.  Fennell  $200,  to  bind 
bargain  on  house.  Mrs.  S.  Jessup"— and  that 
the  possession  of  the  real  property  was  de- 
livered to  tbe  purchaser  in  parsuance  of  a 
parol  agreement  to  oonv^  the  premises  to 
ber. 

The  testimony  shows  that  for  some  time 


prior  to  January  13,  1902,  Mrs.  Jessup  bad 
been  trying  to  sell  her  real  prop^ty,  tor 
which  she  asked  $0,500,  and  tbat  Mrs.  JT&i- 
nell  desired  to  purchase  it,  bnt  was  onable 
to  do  so,  unless  she  could  sell  a  farm  for 
whl(±  she  bad  been  demanding  $0,000.  Tbe 
latter  was  offered  $4,500  for  bsr  property, 
and,  concluding  to  accept  the  bid,  she  so 
notified  the  persons  making  It  who  gave 
her  $60  on  account  of  the  purchase,  agree- 
ing to  pay  $2,500  March  1,  td02.  and  tbe 
remainder  in  a  year  therefrom.  Mrs.  Fen- 
nell, having  effected  a  sale  of  her  farm,  im- 
mediately paid  Mrs.  Jessup  $200,  taking  tbe 
receipt  hereinbefore  set  out  and  three  days 
thereafter  a  contract  was  prepared,  which 
contained,  inter  alia,  tbe  following  clause: 
"In  case  the  said  Fennell  shall  not  be  able 
to  sell  her  farm  on  or  about  the  Ist  day  of 
March,  1902,  and  make  paymraits  herein 
agreed,  then  It  Is  understood  that  the  said 
Fennell  has  the  right  to  occupy  tbe  said  real 
estate  from  January  16,  1902.  to  April  15. 
1903,  at  $20  per  month,  the  amoimt  paid  on 
the  above  to  be  applied  on  tbe  furniture 
purchased."  Mrs.  Jessup  refused  to  sign 
such  writing,  and  so  notified  Mrs.  Fennell, 
who  thereafter  made  some  changes  In  and 
improvements  upon  the  house.  It  is  im- 
possible to  reconcile  the  conflicting  testimony 
given  by  the  respective  parties.  Mrs.  Fen- 
nell's  daughters,  who  conducted  the  n^o- 
tiations  for  her,  each  testify  tbat  the  con- 
sideration agreed  upon  for  tbe  purdiase  of 
the  land  In  question  was  $5,350,  including 
the  carpets  and  furniture,  and  that  of  this 
sum  they  paid  for  their  mother  the  specified 
$200.  Mrs.  Jessup  testifies  that  she  leased 
the  premises  to  Mrs.  Fennell  for  a  term  of 
IS  months,  and  gave  possession  thereof,  re- 
ceiving $200  for  the  carpets  and  furniture 
which  she  sold.  The  testimony  further 
shows  that  Mrs.  Jessup,  going  to  a  room  by 
herself,  prepared  the  receipt  mentioned,  but 
she  says  she  wrote  It  at  the  request  of  Mrs. 
Fennell's  daughter,  who  suggested  tbe  form 
thereof.  As  an  eicuse  for  Incorporating  In- 
to the  receipt  the  words  "to  bind  bargain  on 
house,"  Mrs.  Jessup  further  states  that  be- 
fore January  13,  1902,  she  had  never  trans- 
acted any  business,  that  her  husband  died 
about  three  months  prior  thereto,  after  an 
illness  of  about  a  year,  and  that  bis  sick- 
ness and  death  so  Injured  ber  health  and 
affected  her  mind  that  with  her  ignorance 
of  business  affairs,  she  wrote  the  receipt  as 
requested.  The  use  of  the  phrase  "to  bind 
bargain  on  bouse"  might  relate  to  a  lease 
of  that  building,  if  the  $200  had  been  paid 
on  account  thereof,  bat  these  words  are  ren- 
dered inapplicable  to  such  a  contention  by 
Mrs.  Jessup's  testimony,  which  is  to  the  ef- 
fect that  the  sum  was  paid  for  the  carpets 
and  furniture.  The  wording  of  the  receipt, 
therefore,  corroborates  the  theory  of  the 
plaintiffs  that  tbe  payment  which  It  evi- 
dences, was  made  as  a  part  of  the  ptircfaase 
price  of  tbe  premlsea. 
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The  moital  condition  of  a  part7,  against 
wboiD  the  specific  performance  of  an  oral 
contract  to  convey  land  Is  sought,  Is  an  ele- 
ment to  be  considered  In  determining  the  clr- 
CDTDHtances  attending  the  making  of  the 
agreement;  to  discredit  the  transaction.  Wa- 
terman, Spec.  Perf.  {  169.  No  testimony 
was  given  tending  to  show  to  what  extent 
iSTB.  Jessup's  mind  was  affected  by  the  care 
of  her  htisband  during  hia  last  illness,  or  to 
what  degree  her  reaaon  was  impaired  In 
consequence  of  his  death,  except  her  general 
statements  aa  Indicated.  Am  tending  to  show 
that  Mrs.  Fennell's  understanding  in  rela- 
tion to  the  agreement  entered  Into  January 
13,  1902,  was  for  the  purchase  of  the  proper- 
ty, the  testimony  discloses  that  she  sold  her 
farm  for  $500  less  than  she  had  been  asking 
for  it,  In  order  to  raise  the  money  with 
which  to  purchase  the  property  in  question. 
It  further  appears  that  In  September,  1901, 
she  rented,  for  the  term  of  one  year,  a  new 
cottage,  for  which  she  purchased  new  car- 
pets, and  caused  them  to  be  laid  on  the 
floors,  secured  new  shades,  which  she  bung 
at  the  windows,  procured  wood  for  use  in 
the  winter,  which  she  caused  to  be  sawed, 
spilt,  and  stored  away,  and  that  she  was 
living  in  the  cottage  with  her  family  when 
she  entered  Into  the  contract  alleged  In  the 
complaint  Mrs.  Fennel!  moved  Into  the  Jea- 
inp  house  January  14, 1902,  and,  as  she  could 
use  only  one  of  her  new  carpets  therein,  she 
Bold  the  othera,  and  the  window  shades  that 
she  bad  used  in  the  cottage  for  a  few  months, 
at  abont  one-third  of  their  original  cost,  and 
also  moved  the  wood  which  she  had  stored 
for  winter's  use.  It  would  appear  that  after 
Jannazy  IS,  1902,  when  the  receipt  was  given, 
Mrs.  Tumell,  fearing  that  the  persons  who 
bad  agreed  to  purchase  her  farm  might 
fbrfeit  the  small  payment  made  and  fail  to 
ke^  th^r  part  of  the  contract,  sought  to 
avoid  a  suit  by  Mrs.  Jessup  for  specific  per- 
formance by  treating  the  agreement  to  pur- 
chase the  properly  In  question  as  a  lease 
thereof,  in  caae  Mrs.  Fennell  could  not  raise 
the  money,  and  to  consider  the  payment  of 
1200,  made  on  account  of  the  purchase,  as 
the  consideration  for  the  carpets  and  fur- 
niture Mra.  WInnlfred  O.  Barr,  a  daughter 
of  Mrs.  Fennell,  testified,  however,  that  the 
writing  was  suggested  by  Mrs.  Jessup,  and 
the  latter  does  not  contradict  the  statement 
An  attorney  who  prepared  the  contract  tes- 
tified that  he  made  it  at  Mrs.  Barr's  sollcita- 
tkm,  but  that  the  provision  quoted,  binding 
upon  Mrs.  Jeasnp.  waa  Inserted  without 
prompting  from  any  one.  The  memoranda 
rtferred  to  tend  to  corroborate  Mrs.  Jessup's 
theory,  but  the  modification  adverted  to, 
never  having  been  consummated,  did  not 
constltnte  a  contract  or  change  the  terms  of 
the  agreement  of  January  13,  1902. 

The  denial  of  Mrs.  Jessup,  and  the  asser- 
tion of  Me9.  Fennell's  daughters.  In  respect 
to  tike  agreement  claimed  to  have  been  en* 
tered  Into,  raqolre  a  oonalderatlon  of  the  cir- 


cumstances attending  the  transaction  and 
of  the  testimony,  which  corroborates  or  con- 
tradicts that  of  the  respective  parties.  It 
seems  improbable  that  Mrs.  Fennell,  when 
she  had  rented  a  new  cottage  which  she  had 
completely  furnished,  and  which  she  waa  en- 
titled to  occupy  for  about  nine  months, 
should  desire  to  move  into  another  rented 
house,  when,  by  bo  doing.  It  would  entail 
Buch  an  expense  as  she  Incurred.  So,  too. 
It  appears  Inexplicable  that  she  should  agree 
io  sell  her  farm  for  $500  less  than  she  had 
been  demanding  for  It,  when  she  was  under 
no  obligation  to  do  so,  unless  the  sale  was 
effected  to  enable  her  to  purchase  Mrs.  Jea- 
sup's  property.  As  a  circumstance  tending 
to  show  the  value  of  Mrs.  Fennell's  farm, 
the  testimony  shows  that  In  a  few  months 
after  she  disposed  of  it,  without  any  Im- 
provement having  been  made  thereon,  one 
of  the  purchasers  conveyed  an  undivided  one- 
third  Interest  therein  to  bla  co-tenants  for 
$2,000,  thus  indicating  that  the  land  was 
worth  more  mon^  than  she  received  for  It 
The  receipt  given  to  evidence  the  payment 
of  $200,  though  not  conclusive.  Is  an  admis- 
sion corroborative  of  the  testimony  of  plain- 
tiffs' witnesses  to  the  effect  that  Mrs.  Jessup 
purposely  signed  It,  as  therein  stated,  "to 
bind  bargain  on  house."  Gideon  Stelner, 
who  bad  been  engaged  In  business  In  Salem 
many  years,  appearing  as  plaintiffs'  wit 
ness,  testified  tba^  bavli^  met  Mrs.  Jessup 
on  the  street,  ahe  Informed  blm  that  she 
bad  sold  her  property,  and.  in  answer  to 
his  Inquiry  as  to  whether  she  bad  not  re- 
ceived abont  $5,000  for  It  replied:  "Tea; 
I  got  more  than  that"  Fred  Hurst  a  real 
estate  dealer,  as  plaintiffs'  witness,  testified 
that  Mrs.  Jessup  listed  her  property  wltb 
him  for  sale;  that  he  fotmd  a  buyer  there- 
for who  would  pay  $5,000,  and  so  notified 
her  by  telephone,  whereupon  she  replied  that 
she  had  secured  a  purchaser,  and  bung  up 
the  receiver  without  disclosing  who  It  was. 
Mrs.  Jessup,  referring  to  the  statement  re- 
specting the  sale  of  the  property  Imputed 
to  her  by  Stelner,  testified  that  she  did  not 
remember  of  having  any  such  conversation 
with  him,  and  she  does  not  attempt  to  de- 
ny Hurst's  statement  that  she  Informed  him 
she  had  secured  a  purchaser  for  the  property. 

-  We  think  a  careful  examination  of  all  the 
evidence,  viewed  In  the  light  of  the  clrcnm- 
stances  attending  the  transaction,  necessarily 
leads  to  the  conclusion  tbat  Mrs.  Je^up* 
on  January  13,  1902,  agreed  to  sell  to  Mrs. 
Fennell  her  real  properly  and  the  carpeta 
and  furniture  in  her  bouse  for  $5,350,  re- 
ceiving the  sum  of  $200  In  part  payment  there- 
of, and  that  the  purchaser  and  her  family 
moved  into  the  house  in  pursuance  of  the 
terms  of  such  agreement,  and  not  in  accord- 
ance wltb  any  lease  thereof.  The  certainty 
of  such  a  contract  must  be  established  by 
evidence  sufficient  to  satisfy  a  court  of  equitr 
of  the  truth  of  the  allegations  of  the  com- 
plaint Odell  V.  Morln,  6  Or.  96j^PlymaIe  t. 
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Comstot^,  9  Or.  8ia  If  the  denial  of  a 
party  against  whom  the  spedflc  perform- 
ance of  an  oral  contract  to  convey  real  prop- 
erty Is  songbt  to  be  enforced  Is  saffident  to 
defeat  tbe  right,  It  Is  qnlte  probable  that 
this  equitable  remedy  would  soon  cease  to 
be  efficacious.  It  Is  possible  that  the  con- 
clusion we  have  reached  may  be  doing  an 
Injustice  to  Mrs.  Jessup,  whose  statements 
made  under  oath  In  relation  to  the  lease 
of  the  premises  may  be  true,  and  tbe  testl- 
,  mony  of  plaintiffs'  witnesses  In  respect  to 
'  tbe  allied  sale  of  the  land  false ;  but  courts 
are  governed  by  Judges  who  are  only  human, 
and  whose  deductions,  based  on  issues  of 
fact,  depend  upon  evidence  which  they  deem 
to  be  true,  and.  If  they  mistake  In  'their 
'  honest  convletlons  in  respect  to  the  testi- 
mony produced,  the  fault  lies  In  the  method 
of  determining  the  fact,  rather  than  In  the 
agency  employed. 

It  will  be  remembered  that  all  the  perma- 
nent changes  to  the  bouse  were  made  by  Mrs, 
Fennell  after  she  knew  that  Mrs.  Jessup  bad 
refused  to  sign  the  written  memorandum. 
The  part  execution  of  an  oral  contract  to 
convey  land,  which  Is  sufficient  to  take  the 
case  out  of  the  statute  of  frauds,  must  be 
some  act  done  upon  tbe  premises  with  the 
actual  or  constrncttve  assent  of  tbe  party 
i^alnst  whom  the  specific  performance  of 
the  terms  of  the  agreement  Is  sought  to  be 
enforced.  Waterman,  Spec.  Perf.  |  261 ; 
Wagonblaat  v.  Whitney,  12  Or.  83,  6  Pac. 
S80.  In  the  case  at  bar  there  Is  nothing  but 
tbe  mere  posaeaslon  of  the  premises  by  Mrs. 
Feonell  that  can  be  regarded  as  having  been 
taken  with  t^e  knowledge  and  consent  of 
Airs.  Jessup,  and  It  remains  to  be  seen  wheth- 
er or  not  that  act,  In  connection  with  a  pay- 
ment ct  a  part  of  tbe  purchase  price  and  a 
tender  of  the  remainder,  constitutes  such 
part  performance  of  tbe  oral  agreement  as 
to  entitle  plaintiffs  to  tbe  equitable  relief 
invoked.  The  parties  to  this  salt  not  being 
related  by  affinity  or  consangnlnlty,  no  pre- 
sumption of  a  license  to  occupy  tbe  premises 
can  be  indulged  as  In  cases  where  the  owner 
of  real  property  permits  a  person  to  whom 
be  owes  a  legal  or  a  moral  duty  to  take 
possession  thereof.  In  which  latter  Instance, 
possession.  In  the  absence  of  valuable  Im- 
prov^ents  to  the  estate,  Is  not  a  sufficient 
part  performance.  Barrett  v.  Schlelch,  87 
Or.  618,  62  Paa  792;  Fugh  v.  SpidEUell,  43 
Or.  489,  73  Pac  1020,  74  Pa&  485.  A  text- 
writer.  In  speaking  of  the  acta  which  amount 
to  part  perfbrmrace  of  an  oral  contract  to 
conv^  real  property,  Bays:  "Possefislon 
alone  of  land,  under  a  verbal  conti'act,  when 
delivered  to  the  vendee,  *  *  *  Is  an  act 
of  part  performance  which  takes  the  case 
out  of  the  statute  of  frauds,  even  without 
the  additional  circumstances  of  the  payment 
of  consideration  or  the  making  of  Improve- 
uieuts.  This  rule  Is  settled  by  an  overwhelm- 
ing weight  of  authority  in  England  and  In 
this  country,  but  has  been  disapproved  by 


the  courts  of  one  or  two  states,  which  have, 
until  recently,  only  [>ossessed  a  very  limited 
equl^  Jurisdiction."  Pomeroy,  Spea  Perf. 
of  Contracts  (2d  Ed.)  |  115.  The  cases  cited 
by  the  learned  author  In  tbe  notes  to  thia 
section  amply  support  the  legal  principle 
announced. 

We  think  the  testimony  shows  that  the 
parol  agreement  relied  upon  Is  certain  and 
definite  In  Its  terms,  that  the  acts  proved  as 
part  performance  were  done  under  and  In 
pursuance  of  tbe  Identical  contract  alleged 
In  the  complaint,  and  that  a  refusal  to  exe- 
cute the  deed  agreed  upon  would  operate  as 
a  fraud  npon  the  plaintiffs,  and  hence  the 
decree  should  be  afllrmed;  and  It  la  so  or- 
dered. 

BEAN,  J.  (dlssentlnsd.  The  specific  per^ 
f ormance  of  a  parol  contract  for  the  convey- 
ance of  r«il  estate  will  not  be  enforced  under 
any  circumstances,  unless  the  terms  of  the 
contract  are  shown,  by  full,  complete,  and 
satisfactory  proof,  to  have  been  so  precise 
that  neither  par^  could  reasonably  mis- 
understand them.  Odell  v.  Morln,  6  Or.  96 ; 
Wagonblast  v.  Whitney,  12  Or.  83,  6  Pac 
309;  Enlght  v.  Alexander,  42  Or.  G21,  71 
Pac.  657.  I  am  not  satisfied  that  this  re- 
qolrement  has  been  met  by  tbe  testimony  In 
this  case. 


FLOOD  T.  TEMPLETON  et  al.  (Sac.  1,381.) 
(Supreme  Court  of  (California.  Dec.  18,  1905.) 

1.  PlEADIHO  —  AjOnDlEEKT— EFRCT  OH  DB- 

UUBBEB. 

Where  amendments  of  a  complaint,  made 
after  tbe  overruilng  of  a  demurrer  interposed  to 
tbe  complaint,  consist  merely  of  minor  inter- 
lineationB,  wbidi  In  no  way  affect  the  grounds 
of  demurrer,  It  Is  not  necessary  for  defendant. 
In  order  to  save  the  rights  acc^uired  by  the  de- 
murrer, to  demur  to  the  complaint  as  amended. 

2.  Samk  —  Waiver  or  Dxfsois  —  Failukb  to 
Dehus. 

Under  Code  Civ.  Proc.  g  434,  providing  that 
if  no  objection  to  a  complaint  la  taken,  either 
by  demurrer  or  answer,  defendant  must  be 
deemed  to  have  waived  the  same,  excepting  tbe 
objection  to  the  jurisdiction,  and  that  the  cc»m- 
plaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  the  failure  of  thft  com- 
plaint to  state  facts  sufficient  to  constitute  a 
cause  of  action  may  be  raised  at  any  time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39* 
Cent  Dig.  Pleading,  S  1306.] 

8.  SpBCIFIC  PEBFOBlfA.NCE  —  C0ITTB4CTS  EN- 

roBCEABLE  —  KECESSiTr  or  Snowina 
Equity. 

Under  Civ.  Code,  8  3391,  which  precludes 
BpeciRc  performance  as  against  a  party  to  a 
contract  who  has  not  received  adequate  con- 
fiideration,  or  as  to  whom  the  contract  is  not 
just  and  reasonable,  a  contract  to  devise  land 
to  plaintiff  in  consideration  of  the  tatter's  fail- 
ure to  interpose  a  set-off  and  plea  of  limitations, 
constituting  a  partial  defense  to  an  action  by 
the  promisor  to  foreclose  a  mortgage  on  the  land 
in  question,  cannot  be  specifically  enforced 
against  the  executor  and  devisees  or  heirs  of  the 
promisor,  in  the  absence  of  a  showing  as  to 
what  tbe  land  was  worth  at  tbe  time  of  the 
contract,  or  of  anything  to  show  that  plaintiff 
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niffered  aixj  detriment  or  ^t  the  promisor 
fsined  any  advantage  by  the  contract. 
4.  Sami — Adequacy  op  liEOAZ.  Keicbdt. 

An  asreement  by  a  mortgagor  not  to  assert 
u.  fixed  monetary  demand  againat  the  mwt- 
n^ee's  claim  on  foreclosure,  and  not  to  plead 
UmitatioDB  as  against  another  specific  part  of 
tha  mortgagee's  claim,  in  consideration  of  an 
agreoiient  by  the  mortgagee  to  deriae  the  mort- 
gaged property  to  tha  mortgagor,  cannot  be 
specifically  enforced  against  the  executors  and 
hdra  or  derisees  of  the  mortgagee,  as  the 
■UHtgagor's  remedy  at  law.  by  an  action  for 
damages  is  adequate  and  oompletsw 

In  Bank.  Aiq;>eal  from  SuperUv  Oonrt 
Glenn  Goonty;  Oral  Plrkey,  Jndge. 

Action  hy  Uary  Floofl  against  CharleB 
Templetim,  as  executor  of  Jamea  BtiUlTan, 
deceased,  and  otiierB.  From  a  Judgment  for 
plalntUt.  and  ftom  an  order  denying  a  new 
trial,  defendants  appeal.  Beversed. 

R.  L.  Clifton  and  McCoy  &  Oans,  for  ap- 
pellanta.   Frank  Freeman,  for  respondent 

HBNSHAW,  J.  PlaintlJE'B  action  la  to 
enforce  an  alleged  agreement  made  between 
herself  and  James  Sullivan  in  his  lifetime, 
whereby  SuUlvau  agreed  by  his  last  will 
and  testament  to  devise  to  plaintiff  real 
property  descril>ed  in  the  complaint.  De- 
fendants' demurrer  to  the  complaint  was 
OTOToied,  and  they  answered  by  denial,  and 
by  croBS-complalnt  sought  to  quiet  title  to 
the  property  which  was  then  In  possession  of 
Mary  Flood  under  lease.  Trial  was  had, 
and  the  court  gave  Judgment  for  plaintiff 
as  prayed  for,  and  from  that  Jndgmmt,  and 
from  tbe  oidet  denying  their  motion  tbr  a 
new  trial,  defendants  appeal. 

The  complaint  does  not  disclose  any  ground 
for  equitable  relief,  and  def^dants'  de- 
murrer to  it  should  have  been  sustained. 
Plalntifr  alleges  that  she  was  the  ownw  ot 
a  certain  piece  of  property  and  was  In  pos- 
session of  It;  that  on  the  4tb  day  of  Febru- 
ary, 1889,  she  owed  Sullivan  upon  her  prom- 
lasorr  note,  secured  tty  mortgage  upon  this 
land.  $&,68e  prln<dpal  and  $5,226  Interest; 
that  upon  the  let  day  of  January,  1899,  Sul- 
livan bad  become  indebted  to  her  in  tbe  sum 
of  $5375-50  for  board,  lodging,  washing 
nnrslng,  ete.,  and  Cot  tbe  pasturing  of  hii 
stock  upon  plalntUTs  land;  that  no  balance 
had  been  struck  in  tbelr  accounts,  and  that 
their  accounts  were  open,  mutual,  current, 
and  undetermined;  that  Sullivan,  In  Febru- 
ary, 1899,  made  demand  upon  plaintiff  for 
the  payment  of  her  Indebtedness;  that  the 
first  installment  of  tbe  promissory  note, 
amounting  to  tlie  sum  of  $969.67.  was  at 
that  time  barred  by  the  statute  of  limitations. 
Tb««upon  plaintiff  and  deceased  entered  in- 
to the  following  ^reement:  **Ttiat  the  said 
SuUlTan  shonid  proceed  to  foreclose  tbe  mort- 
gage glTon  to  secure  the  note  bertinbefore 
set  ont,  which  said  note  and  m<ntgage  are 
herein  marked  'Exhibit  A,'  and  obtain  a 
Julgmait  and  deed,  through  foreclosure  pro* 
cewtings,  to  the  said  land  and  premises  then 


owned  by  tbe  said  Mary  Flood  and  herein- 
before described,  and  that  the  eald  Mary 
Flood  should  refrain  trom  pleading  tbe  stat- 
utes of  limitatlona  as  a  bar  to  said  first  In- 
stallment due  on  said  note,  and  should  re- 
frain from  setting  up  as  a  set-off  to  the  said 
foredoBure  proceedings  tbe  said  amount  of 
$5.S1Rt.60,  which  was  then  due  from  the  said 
Sullivan  to  the  said  Mary  Flood,  and,  In  con- 
sideration of  the  said  Mary  Flood  not  so 
pleading  the  statutes  of  limitations  or  set- 
ting up  said  set-off  In  said  foreclosure  pro- 
ceedings, the  said  Sullivan  agreed  that  alter 
he  obtained  title  to  said  premises  in  said  fore- 
closure proceedings  he  would  rent  to  tbe 
Bald  Mary  Flood  the  said  premises  herein 
described,  as  long  as  she,  the  said  Mary 
Flood,  lived,  for  the  sum  of  $400  a  year,  and 
that  he  would  make  and  leave  at  his  death 
a  last  will  in  favor  of  the  said  Mary  Flood, 
devising  and  bequeathing  to  her,  tbe  said 
Mary  Flood,  ail  of  the  said  land  and  prem- 
ises hereinbefore  described  and  described 
in  said  mortgage,  so  that  the  said  Mary 
Flood,  upon  the  death  of  the  said  Sullivan, 
should  become  tbe  owner  in  fee  of  the  whole 
of  the  said  land  and  premises  clear  of  In- 
cumbrance." The  complaint  then  avers  the 
foreclosure  proceedings,  the  performance  up- 
on the  part  of  plaintiff  of  the  obligations 
imposed  upon  her  by  the  agreement  the  leas- 
ing of  the  property  to  her,  and  her  occupa- 
tion of  It  until  tbe  death  of  Sullivan,  his 
failure  to  devise  her  the  property,  and  the 
consequent  injury.  The  original  complaint 
set  forth  tbe  agreement  between  the  parties, 
as  above  quoted.  To  this  the  demurrer  was 
Interposed  and  overruled.  Subsequently, 
during  the  course  of  the  trial,  plaintiff  was 
permitted  to  amend,  and  did  amend,  in  the 
following  particulars:  She  was  allowed  to 
add  an  interest  charge  to  tbe  amount  which 
she  claimed,  $5,875.50.  so  that  tbe  com- 
plaint read  that  there  was  due  to  her 
from  Sullivan  the  amount  of  $5,876.00  "and 
Interest  thereon";  and,  further,  she  was 
allowed  to  amend  the  allegation  as  to  Baili- 
van's  promise,  so  as  to  make  It  read  that 
Sullivan  would  rent  to  Mary  Flood  the  prem- 
ises herein  described  "so  long  as  she,  the 
said  Mary  Flood,  llred,"  Instead  of  reading 
"so  long  as  he,  the  said  SnlUvan,  lived."  « 
Respondent  interposes  a  preliminary  ob- 
jection to  the  consideration  of  the  demurrer, 
upon  the  ground  that  an  amended  complaint 
supersedes  the  original  complaint  and  that 
as  defendants  did  not  demur  to  the  amend- 
ed complaint  they  waived  their  demurrer 
by  this  omission.  Some  force  might  attach 
to  this  argument,  if  tbe  amended  complaint 
in  any  vital  respect  changed  the  Issues  or  re- 
lieved the  original  complaint  from  the  ob- 
jections pressed  by  the  original  demurrer, 
but  in  this  case  there  was  no  amended  com- 
plaint Tiiere  -wen  merely  brief  amend- 
ments by  way  of  Interlineations  made  to  the 
ori^nal  complaint;  and  those  amendments  in 
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no  way  relieved  from,  nor  even  affected,  tbe 
grounds  of  demurrer  which  bad  been  urged 
agaloBt  the  pleading.  In  such  cases  It  la 
well  settled  that,  not  only  Is  a  new  demnrrer 
unnecessary,  hat  that  It  Is  not  error  for  the 
court  to  refuse,  upon  application,  to  permit 
s  new  demurrer  to  be  presented.  6 '  Ency. 
of  Pi.  &  Pr.  p.  381;  Stanton  t.  Kenrick,  135 
Ind.  382,  35  K.  B.  19;  Hawthorne  v.  Slegel, 
88  Oal.  159,  25  Pac.  1114.  22  Am.  St  Rep. 
291.  Moreover,  and  finally,  it  may  be  said 
npon  this  point  that  the  demurrer  Is  a  gen- 
oral  one,  and  charges  a  failure  In  the  com- 
plaint to  state  facts  constituting  a  cause  of 
action;  and  this  may  be  urged  at  any  time 
without  demurrer.  Code  Civ.  Proa  i  434; 
Byan  v.  Holllday,  110  Cal.  335,  42  Pac.  891. 

It  la  a  rule  of  equity,  embodied  in  section 
8381  of  the  Olril  Code,  that  specific  perform- 
ance cannot  be  enforced  against  a  party  to  a 
contract  if  he  has  not  received  adequate  con- 
sideration for  the  contract,  and  if  the  contract 
Is  not  as  to  him  Just  and  reasonable.  In  other 
words,  the  complaint  must  show  that  the 
party  against  whom  enforcement  Is  sought 
has  received  adequate  consideration,  and  that 
the  contract  is  just  and  reasonable.  In  the 
complaint  at  bar  there  Is  an  absence  ot  aver- 
ment to  show  any  of  these  things.  It  Is 
made  to  appear  that  plaintiff  was  indebted 
to  the  defendant  In  the  sum  of  $14,922, 
against  which  plaintiff  claimed  tbe  set-off 
of  $0,876  and  an  additional  reduction  In  the 
mm  of  $868,  as  to  which  abe  could  plead 
the  statute  of  Ilmltatlona.  There  Is  no  aver- 
ment that  this  $14JB22  was  not  Justly  owing 
to  Sullivan.  Indeed,  tAe  averments  of  tbe 
complaint  show  that  it  was,  and  certainly 
no  equity  Is  dladosed  tqr  die  Intimation  that 
plaintiff  would  have  availed  herself  of  tbe 
strictly  legal  defense  of  Uie  statute  (rf  Uml< 
tations  to  a  money  demand  admitted  honestly 
due  tbe  creditor.  This,  however,  Is  a  minor 
matter,'  and  It  is  mentioned  menly  In  pass* 
Ing.  The  consideration  moving  from  the 
plaintiff,  therefore.  Is  found  in  her  agree- 
ment  to  forbear  to  urge  her  set-off  and  to 
plead  tbe  statnte  of  limitations  against  Sul- 
livan's foreclosure.  But  there  is  no  allega- 
tl(m  as  to  the  value  of  tbe  land.  It  is  not 
made  to  appear  whether  SulUvan  gained 
much,  or  little,  or  anything  at  all,  by  the 
forbearance.  For  aught  that  Is  shown,  even 
If  plaintiff  had  successfully  Interposed  this 
set-off  and  her  plea  of  the  statute  of  limita- 
tions, foreclosure  would  still  have  resulted, 
and  It  Is  not  made  to  ai^ear  that  plaintiff 
would  have  bought  In  the  property  at  fore- 
closure, that  the  property  was  worth  more 
than  it  would  have  been  foreclosed  for,  or. 
In  short,  that  plaintiff  suffered  any  detri- 
ment or  deceased  gained  any  advantage 
thereby.  As  this  court  has  said  in  Bruck 
T.  Tucker,  42  Cal.  346:  "The  court  Is  to  be 
satisfied  that  the  contract  Is  founded  upon, 
pot  merely  a  valuable,  but  an  adequate,  con- 
sideration.  But  how  are  we  to  be  so  satis- 
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fled  ha«,  where  there  Is  an  absence  of  air 
averment  upon  that  point"  Windsor  v 
Miner,  124  Cal.  492,  57  Pac  386;  StilM  T. 
Cain,  134  Cal.  170,  66  Pac.  231. 

But  In  another  respect,  even  more  fatal  to 
Its  sufficiency.  Is  the  complaint  radically  de- 
fective. While  It  se^B  the  speclflc  perform- 
ance of  a  contract  to  devise  real  property  by 
last  will  witfaont  allegation  as  to  the  value  of 
the  property  at  tbe  time  of  the  agreement,  nor. 
Indeed,  at  any  other  time,  it  bases  tbe  right  to 
compel  this  performance  upon  plaintiff's  for- 
bearance merely  in  the  matter  of  a  money  de- 
mand. £}gulty,  it  is  true,  does  entertain  con- 
tracts for  specific  performance  to  convey  the 
whole  or  any  portion  of  the  promisor's  prop- 
erty by  will,  hut  it  decrees  such  performance, 
first,  only  upon  clear  proof  of  fairness,  Just- 
ness, and  adequacy,  and  where  the  rights  of 
innocent  third  parties  are  not  imperiled,  and, 
second,  it  does  so  only  where  the  plaintiff 
cannot  be  compensated  In  money.  These 
cases  usually  arise  where  the  service  Is  of 
some  extraordinary  nature  which  cannot  be, 
and  in  the  contemplation  of  the  parties  was 
never  expected  to  be,  paid  for  in  money,  as 
where  home  ties  are  broken,  and  minors  go  to 
live  with  an  adult  upon  bis  promise  that  he 
will  stand  In  loco  parentis  and  will  to  them 
his  property  In  return  for  their  filial  sarloes 
during  his  lifetime.  As  was  said  by  this  court 
In  Owens  v.  McNally,  118  Cal.  444,  46  Pac. 
710,  33  L.  B.  A.  369:  "Speclflc  performance  Is 
not  to  be  decreed  under  strict  rule  and  for- 
mula. Bvery  consideration  which  may  be 
properly  ui^ed  upon  the  court  is  to  be 
weighed  and  passed  upon,  and  it  will  be  de- 
creed only  when  no  other  adequate  relief  Is 
available  to  plaintiff,  and  even  then  it  will  be 
denied.  If  It  operates  by  way  of  a  hardship 
upon  the  innocent"  The  Jurisdiction  of  a 
court  of  equity  to  decree  specific  performance 
does  not,  as  was  said  In  Senter  v.  Davis,  38 
Cal.  450,  depend  at  all  upon  the  question 
whether  the  contract  relates  to  real  or  per- 
sonal property,  but  altogether  upoa  the  ques- 
tion whether  tbe  breach  complained  of  cannot 
be  adequately  compensated  In  damages.  If  it 
can,  the  action  has  no  place  In  a  court  of 
equity,  and  the  plaintiff's  r»nedy  Is  strictly 
In  law.  Equity  is  designed  only  to  supple- 
ment the  deficiencies  of  tbe  law.  So  it  will  be 
found  that,  In  all  of  the  cases  In  which 
specific  performance  of  these  agreements  to 
leave  property  by  will  has  been  upheld  by  the 
courts,  there  has  bem  the  element  of  pecu- 
liar personal  services,  fully  performed  and 
Incapable  of  compensation  In  money.  Such 
was  the  case  in  Owens  v.  McNally,  US  Cal. 
444,  45  Pac.  710,  33  L.  E.  A.  369,  and  that 
also,  of  McCabe  v.  Healy,  138  Oal.  81,  70 
Pac.  1008.  It  Is  said  in  JafFe  v.  Jacobson,  48 
Fed.  21,  1  C.  C.  A.  11,  14  I*  R.  A.  352: 
"In  all  the  cases  called  to  our  attention 
Id  which  relief  was  afforded.  It  appears 
that  the  promisees  had  substantlany  dls- 
charged  the  obligations  which  they  had 
severally  assumed.    In  most,  if  not  all,  In- 
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stances  they  bad  lived  In  the  promlsor'B 
household  as  members  of  his  family,  and  had 
rendered  faithful  and  effectual  serrlces  for  a 
long  period  of  years.  It  was  not  possible, 
therefore,  to  administer  adequate  relief  other* 
wise  than  by  decreeing  spedfic  performance." 
In  Bnms  t.  Smith,  21  Mtmt  251.  63  Pac. 
742,  69  Am.  St  Rep.  653,  It  Is  said:  "We 
come  to  this  conclusion  more  readily,  as  we 
are  of  the  opinion  that  the  parties  to  the  al- 
leged contract  never  contemplated  that  the 
services  of  plaintiff  were  to  be,  or  could  be, 
compensated  In  money."  Id  Healy  v.  Simp- 
son, 118  Ma  340,  20  S.  W.  881,  the  court  said: 
"And.  when  the  mother  sent  her  child  to  dwell 
In  another's  family  In  a  distant  state,  she 
yielded  mach  affection  and  love;  and  Brew- 
star,  by  the  same  act,  gained  the  companion- 
ship of  one  who  added  much,  no  doubt,  to  his 
enjoyment  of  life.  •  •  •  In  the  very 
nature  of  things,  nine  years  In  the  life  of  a 
lAild  so  changed  conditions  that  It  Is  out  of 
the  power  of  an  earthly  tribunal  to  restore 
the  parties  to  th^  orl^nal  sltnatlon  and  en- 
^TMiment,  and  the  courts,  therefore,  compel 
them  to  stand  upon  and  abide  by  the  record 
tbey  have  made."  So  In  Stellmacher  v.  B ru- 
der, SB  Minn.  507,  99  N.  W.  324,  09  Am.  St 
Bep.  609.  The  consideration  for  the  de- 
ceased's promise  being  board,  lodging,  care, 
etc,  It  was  alleged  in  the  complaint  that  it 
was  Impossible  to  estimate  the  value  in 
money,  or  by  any  pecuniary  standard.  The 
ooort,  holding  that  the  complaint  did  not 
state  facta  soffLdent  to  constitute  a  cause  of 
action,  and  that  the  d^urrer  thereto  was 
profierly  sustained,  said:  "If  the  considera- 
tion for  the  ciHitract  be  labw  and  services 
which  may  be  estimated,  and  tfa^  valne 
UQoldated  In  mon^,  so  as  reasonably  to  make 
the  promlseo  whole,  speclflc  perfmnianee  will 
not  be  decreed.  But  where  the  cousldention 
«f  the  cimtract  Is  that  the  promisee  shall 
USODM  pecnilar  and  domestic  relations  to  the 
promisor,  and  render  to  him  services  of  such 
a  peculiar  character  that  It  is  practically  Im* 
possible  to  estimate  ttieir  value  by  any  pecun- 
iary standard,  qtedbOc  p^ormance  will  be 
decreed.  «  «  •  There  being  no  element 
«f  a  pecnilar  personal  and  domestic  relation 
In  the  contract  as  allied  In  the  complaint 
under  consideration.  It  does  not  appear  upon 
the  face  thweof  that  the  plaintiff  cannot  be 
fairly  compensated  in  money  for  her  uncle's 
breach  of  his  oral  contract"  In  the  com- 
plaint before  us  we  are  not  left  in  any  em- 
barrassment or  doubt  as  to  the  nature  of  the 
service.  There  was  no  service  at  all,  A 
married  woman  or  widow  was  occupying  a 
piece  of  land  mortgaged  to  the  deceased,  and 
forbore  to  press  a  fixed  monetary  demand  in 
consideration  of  his  agreement  to  deed  her  the 
property  up<m  his  death.  He  failed  to  do  so. 
The  value  of  the  forbearance  is  established  in 
the  terms  of  her  complaint.  Her  damages  for 
deceased's  alleged  breach  can,  with  equal 
readiness,  be  found,  and  compensation  made 
i<i  money. 


Plaintiff's  forum  Is  therefore  a  court  of 
law,  and  not  a  court  of  equity ;  and  the  judg- 
ment and  order  appealed  from  are  reversed, 
with  directions  to  the  trial  court  to  sustain 
the  demurrer  to  the  complaint 

We  concur:  McFARLAND,  J. :  VAN 
DXKB,  jr.;  LORIGAN.  J.;  SHAW,  J.; 
ANOBLLOTTI,  J. 


TAT0M  et  al.  v.  ACKEBMAN.   (S.  P.  2,901.) 

(Supreme  Court  of  California.  Dec  IS,  190S.) 

Sales— Action  fob  Pbiob— AautEUENT  roa 
Tebu  or  CsKorr. 

An  action  to  recover  the  price  of  goods 
sold  affirms  and  counts  on  the  contract  of 
sale,  including  all  of  its  terms,  and  where  the 
contract  provides  unconditionally  for  a  term 
of  credit  to  be  given  the  purchaser  the  action 
cannot  be  maintained  nntil  such  term  has  ex- 
pired, In  the  absence  of  frand  Inducing  the 
credit,  even  though  the  purchaser  has  repudiated 
the  contract  and  refused  to  accept  or  pay  for 
the  goods. 

[Bd.  Notftp— For  cases  In  point,  see  vol.  43, 
Gent  Dig.  Sales,  f  990.] 

Beatty.  C  J.,  aad  Van  Dyke,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court 
City  and  Count?  of  San  Francisco;  Thomas 
F.  Graham,  Judge. 

Action  by  Henry  Ii.  Tatum  and  others 
against  Albert  H.  Ackerman.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed. 

Rehearing  denied  January  12,  1906. 

Naphtaly,  Freldenrlcb  &  Ackerman,  for  ap- 
pellant  J.  P.  Langhome,  for  respondents. 

ANOELLOTTI,  J.  This  action  was  brought 
to  recDTor  $1,681.98  and  interest  In  which 
sum,  it  was  alleged  in  the  complaint  the  de- 
f^dant  "became  and  was  Indebted  to  plain- 
tiffs *  *  *  f (V  and  on  account  of  goods, 
wares,  and  merchandise  sold  and  delivered 
by  plaintiffs  to  defendant"  The  allegations 
of  the  complaint  were  spedflcally  denied  by 
the  answer,  and,  in  addition,  a  breach  of 
warranty  was  allied,  viz.,  that  an  engine, 
whldi  was  one  of  the  articles  sold,  failed 
to  satisfy  the  plaintiffs'  warranty,  and  thw^ 
upon  the  defendant  had  rescinded  the  pur- 
chase and  had  atiempted  to  return  the  en- 
gine to  the  plaintiffs.  It  appeared  upon  the 
trial  that  defendant  upcm  the  alleged  ground 
as  to  the  breach  of  warranty  as  to  the  en- 
gine, refused  to  accept  or  keep  any  of  the 
marchandlse  sold  and  delivered  to  him,  but 
shli^>ed  all  the  articles  from  Usal,  Cal.,  to 
San  Francisco,  addressed  to  the  plaintiffs. 
Plaintiffs  refused  to  receive  the  goods  back 
from  the  defendant  but  attached  them  on  the 
Institution  of  this  action.  On  the  trial  de- 
fendant did  not  Introduce  any  proof  as  to  the 
alleged  breach  of  warranty,  and  the  court 
found  that  the  engine  was  as  represented  1^ 
the  plaintiffs.  The  merchandise  had  been  sold 
by  the  plaintiffs  to  the  defradant  upon  a 
credit  of  60  days  from  September  24.  1900. 
This  action  was  commenced  within  said  60 
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days,  tIe.,  on  the  6th  day  of  November  fol- 
lowing, but  the  court  found  that  the  defend- 
ent  bad  refused  to  keep  the  merchandlae 
and  had  shipped  It  hack  to  the  plaintiffs, 
with  the  iDteotioD  of  abandoning  and  re- 
pudiating hia  purchase  thereof,  and  that  be 
did  repudiate  such  purchase,  and  that  prior 
to  and  at  the  time  this  action  was  com- 
menced be  did  not  Intend  to  pay  plaintiffs 
at  any  time  or  at  all  for  the  said  merchan- 
dlae,  and  gave  Judgment  for  plaintiffs  as 
prayed  for  in  their  complaint  This  appeal 
Is  taken  from  the  judgment  and  from  an 
order  denying  defendant's  motion  for  a  new 
trial. 

The  contention  on  this  appeal  is  that  the 
action  was  prematurely  brought — ^tbat  an  ac- 
tion upon  the  contract  of  sale  for  the  pur- 
chase price  of  the  articles  sold  could  not 
be  maintained  until  the  expiration  of  the 
time  of  credit  allowed  thereby — and  tbls  con- 
tention presents  the  only  question  to  be  de- 
termined. It  is,  of  course,  not  disputed  that, 
where  goods  are  sold  on  credit,  an  action 
cannot  ordinarily  be  maintained  for  the  pnr- 
chase  price  until  the  term  of  credit  has  ex- 
pired. Until  such  time  the  obligation  to  pay 
has  not  matured,  and  there  has  been  no 
breach  of  contract  as  to  payment.  But  it 
Is  alleged  that  the  credit  here  was  condi- 
tioned upon  the  acceptance  of  the  goods  by 
the  vendee,  and  his  payment  for  them  at 
the  expiration  of  the  term  of  credit,  and 
that  by  his  refusal  to  accept  he  necessarily 
waived  the  condition  as  to  credit,  and,  in 
effect,  declared  that  he  did  not  intend  to  pay 
for  the  goods  at  all.  The  stipulation  here 
as  to  credit  was  absolutely  unconditional, 
unless  such  a  condition  as  is  here  claimed 
Is  necessarily  Implied  in  every  contract  of 
sale  upon  credit  where  no  condition  is  ex- 
pressed in  the  contract,  for  it  Is  not  claimed 
that  there  was  any  such  express  condition 
in  the  contract  under  consideration.  We 
know  of  no  rule  of  law  that  will  warrant 
us  In  holding  that  such  a  condition  may  be 
BO  implied  from  the  mere  sale  of  goods  <m 
credit,  and  no  case  Is  cited  supporting  any 
such  theory.  In  the  American  note  In  Ben- 
nett's Benjamin  on  Sales  <7th  Ed.)  p.  795, 
the  rule  Is  stated  as  follows,  viz. :  "If  credit 
was  unconditionally  given  by  the  contract, 
an  action  for  the  full  price  cannot  he  main- 
tained under  any  circumstances  before  the 
time  of  credit  has  expired.  Such  action  af- 
firms and  counts  upon  the  very  contract 
of  sale,  time  of  credit  included.  The  fraud 
or  Insolvency  of  the  buyer,  or  abandonment 
of  the  contract  does  not  alter  the  term  of 
credit"  Mechem  states  the  rule  In  substan- 
tially similar  terms,  declaring  that  by  his 
action  for  the  price,  the  vendor  affirms  the 
contract  and  must  afllrm  It  as  an  entirety. 
Mecbem  on  Sales,  SS  1410,  1411.  Some  au- 
thorities hold  that  where  the  credit  was 
obtained  by  fraud,  the  stipulation  as  to 
credit  may  be  alone  rescinded,  and  an  action 
brought  at  once  for  the  price.   These  cases 


regard  the  credit  stlpnlatloi  as  an  Ind^iend- 
ent  (Hie,  capable  of  resdsslon  by  Itself  wh^e 
It  was  Induced  by  fraud,  without  dlsafilrm- 
ance  of  the  8a]&  Sudi  Is  the  well-settled 
rule  in  New  York.  Bee  Hellhronn  v.  Hersog, 
lee  N.  T.  08,  68  N.  B.  759,  and  In  some 
other  states;  volome  43,  Cent  Dig.  f  990. 
But  this  doctrine  can,  of  course,  have  no 
application  to  a  case  where  there  was  no 
fraud  at  the  time  the  contract  was  made. 

It  appears  to  be  universally  recognized  that 
where  the  credit  is  unconditional,  If  It  was 
not  obtained  by  fraud,  or  based  upon  a  con- 
sideration which  has  failed,  or  has  not  been 
waived,  an  action  will  not  lie  on  the  contract 
for  the  purchase  price  until  the  expIratiCKi  of 
the  term  of  credit  Bee  34  Am.  &  Eng.  Eacy. 
of  Law  (2d  Ed.)  p.  1122.  Here,  as  we  have 
seen,  the  credit  was  unconditional,  and  there 
was  no  fraud.  Nor  was  tbere  any  express 
consideration  for  the  credit  The  credit  was 
undoubtedly  given  In  consideraticHi  of  the 
purchase  of  the  goods  by  the  defendant  but 
plaintiffs,  maintaining  an  action  on  the  con- 
tract for  the  price,  and  insisting  upon  the 
contract  are  not  in  a  position  to  Insist  that 
this  consideration  has  failed.  Nor  was  there 
any  walw  of  the  credit  An  attempted  re- 
pudiation of  the  contract  In  toto  by  the  vm- 
dee  Is  no  walvex  of  the  single  stipulation 
as  to  credit  The  plaintiffs  refused  to  ac- 
quiesce in  such  repudiation  and  Insist  that 
the  contract  shall  be  enforced  according  to 
Its  terms,  which  they  have  the  right  to  do, 
but  they  have  no  right  to  make  a  new  con- 
tract for  the  defradant  If,  against  the  will 
of  the  vendee,  the  contract  Is  to  stand,  the 
vendee  may  still  Insist  that  It  shall  stand 
acc(H*ding  to  Its  terms.  Construing  the  re- 
fusal to  keep  the  goods  and  their  return 
as  notice  on  the  part  of  defendant  that  he 
would  not  pay  upon  the  expiration  of  the 
term  of  credit  plaintiffs  are  not  relieved 
from  the  effect  of  the  stipulation  as  to 
credit  Section  1440  of  the  Civil  Code,  relied 
on  by  them,  has  no  application  to  cases  where 
performance  is  not  yet  due  upon  the  part 
of  the  party  who  has  previously  given  notice 
that  he  will  not  perform  when  such  per^ 
formance  Is  due.  In  such  cases,  when  l>er- 
formance  ou  his  part  Is  due,  and  not  before, 
if  such  notice  has  not  been  retracted,  the 
other  party  may  enforce  the  obligation  with- 
out previously  performing  or  offering  to  per- 
form any  conditions  upon  his  part  in  favor 
of  the  former  party.  Sucb  is  the  whole 
effect  of  this  section.  See  In  this  connection 
Keller  v.  Strasbui-ger,  90  N.  Y.  379. 

As  contended  by  plaintiffs,  there  can  be 
no  doubt  of  the  right  of  a  vendor,  where  the 
vendee  refuses  to  take  the  goods  sold  and  de- 
livered, and  repudiates  the  contract  to  elect 
to  treat  the  contract  of  sale  as  still  In  full 
force,  and  the  goods  as  belonging  to  the  ven- 
dee, and  to  sue  on  the  contract  for  the  en- 
tire contract  price.  But  this  does  not  mean 
that  he  may  sue  for  the  contract  price  be- 
fore It  is  due  according  to  the  terms  of  the 
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coDtract,  and  we  have  not  been  able  to  find 
any  case  so  bolding.  Tbe  case  of  Bradj  v. 
Isler,  9  Lea  (Tenn.)  366,  Is  precisely  In  point. 
There  the  vendee  abandoned  possession  of 
the  goods,  and  the  vendor  repossessed  himself 
thereof,  and  elected  to  resell  the  goods  and 
sne  for  the  difference  between  the  price  re- 
ceived upon  the  resale  and  the  contract 
price.  The  action  was  brought  before  the 
eiplratloD  of  the  term  of  credit,  and  it  was 
held  that  tbe  action  was  premature  and 
most  fall.  Tbe  court  said :  "It  will  be  ob- 
served that  no  part  of  the  purchase  money 
was  doe  at  tbe  time  of  the  resale  of  the 
goods.  And  In  such  case  the  vendee  has  not 
been  guilty  of  any  breadi  of  tbe  contract 
as  to  poymoit,  although  be  may  be  In  de- 
fault In  respect  to  bis  refusal  to  receive  the 
goods,  or,  rstber,  In  the  abandonment  of  tbelr 
poeeculon."  The  court  further,  in  effect, 
said  that  In  tbe  aspect  of  tbe  case  contended 
tar  1af  plaintiff,  that  the  cmtract  was  valid 
and  subsisting,  the  money  was  not  due  upon 
it  when  suit  was  hrongbt,  and  that  It  Is 
essential  that  It  should  be  due  before  suit 
Is  twDugbt  to  enforce  the  collection.  We  see 
In  tblB  caae  no  poaeible  answer  to  the  ob- 
JecUra  that  the  action  was  broi^t  to  re- 
oovw  money  allied  to  be  due  uoaa  a  cm- 
tract,  before  It  became  due  under  tbe  tmns 
of  tbe  contract  Upon  the  repndiatloD  of  the 
contract  by  tiie  vendee,  tiie  raidors  might 
have  elected  to  keep  the  iHN^iert7  as  their 
own,  and  at  once  sue  fbr  damages  on  account 
(tf  the  breacb,  but  this  action  cannot,  under 
the  most  llbwal  rules  as  to  construction  of 
pleadings,  be  bdd  to  be  sudi  an  action.  It 
was  simply  and  solely  an  actltm  on  tbe  am- 
tract  for  the  purchase  price,  based  upon  the 
jnomlse  of  defoidant  to  pay,  and  the  evi- 
dence sbows,  without  conflict,  that,  accord- 
ing  to  the  tenns  of  the  contract,  tbe  liability 
lud  not  accrued  at  the  time  the  action  was 
commenced. 

The  Judgment  and  order  denying  the  new 
trial  must  be  remsed ;  and  it  Is  so  ordered. 

We  concur:  SHAW,  J. ;  IflcFARLAND,  J. ; 
IjOSIOAN,  J.;  HENSHAW,  J. 

BBATTT,  a  J.  I  dissent  This  Is  not 
strictly  an  action  upon  tbe  ^ress  contract 
for  tbe  sale  of  the  madibiery,  but  Is  In  fwm 
and  substance  an  action  In  assumpsit  on  an 
Implied  contract  to  pay  tor  the  value  of 
goods  sold  and  delivered,  and  la  based  upon 
the  claim  Oiat  tbe  plaintiffs  had  a  rig^t 
under  tlie  circumstances  to  rescind  the  stipu- 
lation for  a  credit  of  00  days.  There  is 
abundant  antborlly  for  tiie  prc^xnition  that 
one  who  bas  sold  goods  or  loaiwd  mon^  on 
a  credit  fraudulently  obtained  may.  upon 
discovery  of  tbe  ftaud,  sue  In  assumpsit  be- 
fore the  credit  bas  expired.  There  Is  no 
doubt  authority  to  the  contrary;  cme  of  the 
most  noted  cases  being  Oalloway  v.  Holmes, 
1  Doug.  (MidL)  880.  But  on  tbe  ottier  band, 
flw  doctrine  Is  sustained  by  the  bigbest  courts 


of  New  York,  Massachnsetts,  Alabama,  and 
perhaps  other  states,  and  It  commends  It- 
self to  me  as  a  Just  and  reasonable  doctrine. 
It  Is  founded  upon  the  right  of  rescission. 
When  a  party  has  been  Induced  to  enter  into 
a  contract  by  fraud,  he  is  entitled  to  rescind 
that  contract  by  his  own  act,  and,  if  upon 
such  rescission  be  has  a  legal  claim  against 
the  other  party,  he  may  proceed  to  enforce 
It  by  any  appropriate  action.  The  founda- 
tion of  the  doctrine  helag  the  rl^t  of  re- 
Bclssion,  it  should  be  applied  to  any  case 
where  tlie  right  exists.  In  New  Tork  it  bas 
been  extended  to  a  case  in  which  after  tbe 
sale  of  the  goods  the  purchaser  made  a 
transfer  of  his  property  in  fraud  of  bis  credit- 
ors. Aniold  V.  Shapiro,  29  Hun,  478.  In 
that  case  the  court  said :  When  a  "fraudu- 
lent disposition  of  the  property  bas  taken 
place  at  the  time  of  the  making  of  the  con- 
tract, the  fftct  Itself  wonld  also  avoid  credit 
obtained  by  means  of  its  concealment  In 
incnrrlng  the  liability.  In  principle  the  tame 
effect  should  also  foUote  suoh  a  diapoiitUm 
of  the  debtor's  property,  offer  he  Aos  con- 
UraeteA  the  debt  and  secured  the  credit,  for 
It  it  always  implied  in  such  traaeaotionM 
that  the  debtor  wiU  nMee  no  diapoeiiion  of 
M*  property  V)Meh  loin  of>erafe  as  a  fraud 
upon  Ms  creditor."  I  have  Italicized  that 
part  of  the  <^inion  wbidi  states  tbe  prliudple 
governing  cases  of  this  charactor;  which 
principle,  In  niy  opinion,  clearly  embraces 
the  present  case,  for  here,  according  to  tbe 
facts  found  by  the  court,  the  debtor,  after 
obtaining  the  credit  did  make  a  dlq)06ltlon 
of  bis  pT^terty  which  would  "operate  a 
fraud"  upon  the  creditor.  He  represented 
in  purchasing  tbe  engine  that  it  was  to  be 
employed  in  logging.  Instead  of  putting  It 
to  vrotk  where  It  would  earn  mon^  and  en- 
able him  to  meet  bis  obligation  to  pay  for 
it  at  the  expiration  of  tbe  term  of  credit 
be  shipped  it  b&A  to  San  Fruidsco,  In  vlola^ 
tiott  ot  bis  contract  and  at  tbe  cost  of  tbe 
plaintllFB,  obliging  them  to  pay  the  freight 
to  prerait  its  being  sold  to  pay  charges,  and 
when  it  was  attached  by  them  they  were 
comiKHed.  of  course,  to  discbarge  the  Hen 
of  the  carrier.  The  case  is  tbe  same  in  all 
respects  as  that  of  a  mechanic  who  buys  a 
kit  of  tools  on  credit  representing  that  he  is 
going  to  work  at  tils  trade,  and  who.  Instead 
of  going  to  work,  pawns  the  tools  and  pays 
another  creditw  with  the  money  so  obtained. 
I  say  the  two  cases  are  the  same  because 
there  is  notiUng  in  this  record  to  show  that 
the  defendant  had  any  means  of  meeting 
his  obligaUffli,  except  the  proceeds  of  the 
business  in  which  he  represented  the  ma- 
chinery was  to  be  employed.  He  certainly 
impaired,  by  liis  own  fault  his  means  of 
paying  bis  debt  as  represented  to  the  plain- 
tiffs, and,  if  what  be  did  gave  them  the  right 
to  rescind,  I  cannot  see  why.  In  view  of  tbe 
principle  of  tlu  cases  referred  to.  he  could 
not  maintain  this  action.  Did  he,  then,  iiave 
a  rl^t  to  rescind?  I  think  he  had  under 
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subdivision  2  of  section  1689  of  the  GMl 

Code. 

In  asking  and  obtaining  a  credit,  a  pnr- 
etaaser  of  goods  always  represents  himself 
as  having,  or  being  able  to  provide,  the  means 
of  discharging  his  obligation  at  maturity, 
and  whatever  representation  he  makes  af- 
fecting his  prospective  ability  to  pay  con- 
stitutes the  basis  upon  which  the  credit  Is 
accorded.  If,  then,  he  materially  Impairs 
his  ability  to  meet  his  obligation,  and  by 
an  inexcusable  breach  of  the  contract  renders 
the  security  of  bis  creditor  worthless  or 
precarious,  there  is  at  least  a  partial  failure 
of  consideration  for  the  credit,  and  It  will 
be  noticed  that  one  authority  cited  In  the 
main  opinion  (24  Am.  &  Eng.  Ency.  of  Law 
[2d  Ed.]  p.  1122)  Includes,  among  the  ex- 
ceptions to  the  rule  stated,  the  case  In  which 
there  has  been  a  failure  of  consideration  for 
the  credit  It  may  be  said  that  the  reason- 
ing Qpon  which  I  bold  this  action  to  have 
been  well  brought  is  technical.  I  concede 
It,  but  I  call  attention  to  the  fact  that  the 
main  opinion  rests  Its  conclusion  upon  purely 
technical  grounds.  The  right  of  platntUfs  to 
sue  at  the  time  they  did  Is  conceded,  but 
their  action  is  defeated  because,  as  it  is 
held,  they  have  sued  on  the  contract,  Instead 
of  In  tort  If  we  are  to  be  technical,  I 
think  we  should  give  the  preference  to  a 
technicality  that  results  in  upholding  a  Just 
claim  against  one  who  has,  as  appears  by 
the  findings  of  the  superior  court,  wantonly 
violated  his  contract  to  the  serious  Injury 
of  Innocent  parties.  There  may  not  be  any 
precise  precedent  to  sustain  this  action ; 
but  if  I  have  succeeded  in  showing  that  the 
right  of  rescission  is  the  basis  of  the  rule 
which  allows  a  creditor  to  sue  In  assumpsit 
regardless  of  an  unexpired  credit  expressly 
stipulated,  I  have  shown  that  this  case  Is 
within  a  principle  sustained  by  abundant 
precedent  and,  the  principle  applying,  a 
court  constituted  like  this  should  not  be 
afraid  to  make  a  precedent  which  tn  all 
like  cases  would  tend  only  to  the  promotion 
of  Justice. 

I  concur  In  the  foregoing:   VAN  DYKB,  J. 


ABONSOM  T.  LBTI80N  at  aL  (8.  F.  4^4.) 
(Supreme  Court  of  California.  Dec.  18, 

1.  APPEAI.  —  JUDOlfZNTB  —   GtJABDIAN  AD 
LiTEU — SeBVICES. 

Where,  in  a  suit  to  quiet  title,  a  guardian 
ad  litem  was  appointed  at  plaintiff's  inatance  for 
a  minor  defendant  and  after  hearing  the  court 
entered  judgment  in  favor  of  plaintiff,  quieting 
bis  title  to  the  premises,  and  added  to  the  judg- 
ment a  provision  requiring  plaintiff  to  pay  the 
Bum  of  $200  to  such  guardian  ad  litem  for  his 
services,  anch  part  of  the  judgment  was  not  ap- 
pealable as  a  special  order  made  after  final 
jndgmait  within  Code  Civ.  Proc.  i  989. 

2.  Samb— Costs  and  Exfbnbes. 

Snch  portion  of  the  judgment  was  merely 
for  costs  or  eipenses  taxable  asainst  plaintifl. 


not  amounting  to  $800,  which  was  tlierefm  in- 
snfllcient  to  confer  jurisdiction  on  the  Supreme 

Court  of  the  app«d. 

In  Bank.  Appeal  from  Superior  Court 
City  and  County  of  San  Frandaoo;  J.  U. 
Seawel],  Judg&  - 

Action  by  A.  Aronson  against  Henriette 
Levison  and  others.  From  that  portion  of  a 
judgment  in  favor  of  plaintiff  which  required 
him  to  pay  certain  fees  to  a  guardian  ad 
'  litem  appointed  at  his  instance,  he  appeals. 
On  motion  to  dismiss.  Granted. 

Edward  Mills  Adams  and  Charles  W. 
I  SUu^  for  appellant  Geoi^  B.  Merrill,  for 
!  re^ndeot 

I 

]      VAN  DYKB,  J.    This  is  a  motion  to  dls- 
I  miss  the  appeal.   The  appellant,  plalntlft  in 
the  court  below,  brought  an  action  to  quiet 
title  as  to  certain  real  estate  In  the  city  and 
county  of  San  EVancIsco,  and  among  the  de- 
fendants In  said  action  was  Bobert  John 
,  Levison,  a  minor.   On  the  application  of  the 
plaintllf  in  the  court  below  to  have  a  guardl- 
!  an  ad  litem  appointed  for  said  minor  defend- 
i  ant  the  court  appointed  Qeorge  B.  Merrill, 
an  attorney  In  said  city  and  county  as  such 
guardian  ad  litem.   After  the  bearing  of  the 
cause  in  the  court  below,  before  rendition  of 
I  judgment  said  Merrill,  as  guardian  ad  litem, 
I  applied  to  the  court  npon  notice  to  the  plaln- 
'  tlft,  to  fix  his  compensation  as  such  guardian 
ad  litem  of  Rob«t  J.  Levison,  minor.    In  ac- 
cordance with  said  notice,  the  court,  after 
hearing,  the  plalntUf  being  present  ordered 
'  that  the  plaintiff  pay  to  said  Oeo^  B.  Mer- 
!  rill  the  sum  of  $200  for  tils  services  as 
;  guardian  ad  litem.   Thereafter  the  court  en- 
'  tered  Judgment  in  favor  of  the  plalntiCC. 
;  quieting  his  title  to  the  premises  In  question. 
I  and  adbed  to  said  Judgment  as  part  thereof 
the  following,  to  wit:   "And  a  guardian  ad 
litem  for  said  defendant  Robert  J.  Levison, 
■  minor,  having  been  appointed  In  this  action 
upon  the  application  of  said  plaintiff,  It  is 
ordered  that  said  plaintiff  pay  to  said  Oeoi^ 
B.  Merrill,  Esq.,  guardian  ad  litem  as  afore- 
said, the  sum  of  $200  for  his  services  as 
guardian  ad  litem."   The  plaintiff,  as  stated 
in  his  notice,  "appeals  to  the  Supreme  Court 
of  the  state  of  California  from  the  part  here- 
after set  forth  of  the  Judgmrait  and  decree 
heretofore  duly  given  and  made  by  said 
court  in  the  above-entitled  action,  dated  and 
filed  May  16,  1905.    •   •   •   Said  part  of 
the  judgment  and  decree  so  appealed  from  Is 
In  the  following  words  and  figures,  to  wit: 
[Then  reciting  the  portion  of  the  judgmoit 
already  referred  to,  ordering  the  payment 
by  the  plaintiff  to  the  guardian  ad  litem  of 
the  sum  of  $200  for  his  servlcet  aa  sucb 
guardian.]" 

The  respondent,  Merrill,  moves  the  coort 
to  dismiss  the  appeal  on  the  ground  that  no 
appeal  Is  provided  by  law  from  the  part  of 
the  Judgment  as  mentioned  la  the  notice  of 
appeal.  The  portion  of  the  Judgment  order- 
ing the  payment  to  the  gnar^an  ad  litem, 
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appolDtPd  at  tt»  reauMt  of  the  plalntifl,  la 
not  properly  speaking,  a  part  of  the  Jndg- 
neDt  on  the  malts  of  the  case.  This  is 
practically  admitted  on  the  part  of  the  ap- 
pellant The  compensation  of  a  guardian  ad 
litem  Is  In  the  nature  of  expenses  or  costs, 
and  an  Incident  to  the  action,  and  forms  no 
part  of  the  cause  of  action  or  defense  thereto. 
The  ai^llant  seems  to  rely  upon  Harron  t. 
Harrou,  123  Cal.  008,  56  Pac.  334.  That  case 
reriews  and  orerrules  the  previous  cases  of 
Langan  r.  Langan.  83  Cat.  818,  23  Pac.  1084, 
and  Fairbanks  v.  Lampkin,  99  CaL  429.  34 
Pac.  101.  In  Harron  v.  Harron,  as  stated  In 
the  <9iQion:  **The  order  appealed  from  is 
a  special  order  made  after  final  Judgment." 
Sneh  an  order  Is  made  appealable  by  an  ei- 
pren  provision  of  statute  (Code  Civ.  Proc 
939),  and  the  Jurisdiction  to  entertain  the 
appeal  Is  not  dependent  upon  the  amount  of 
money  named  in  the  order.  In  the  Bncyclo- 
pedla  of  Pleading  and  Practice  (volume  10,  p. 
€85)  It  Is  said:  "Under  the  statutes  of 
some  states  the  plaintiff,  or  the  person  who 
procured  the  appointment  of  the  guardian  ad 
litem.  Is  required  to  pay  the  letter's  costs 
and  erpenses."  And  in  Smith  v.  Smith,  69 
liL  808,  the  court  say:  "Under  the  Illinois 
statute  the  guardian  ad  litem  is  to  be  paid 
by  the  party  on  whose  motion  he  was  ap- 
pointed, and  to  be  taxed  In  the  bill  of  costs." 
And  in  Snyder  v.  Fidelity  Trust,  14  Ky.  Law 
Bep.  615,  It  la  held:  "A  guardian  ad  litem 
ts  to  be  allowed  a  reasonable  fee  to  be  paid 
by  the  plaintiff  and  taxed  as  costs."  And 
In  Carter  v.  Montgomery,  2  Tenn.  Ch.  455, 
tt  la  said :  "The  party  beneficially  interested 
Is  compelled  to  bring  the  Infant  Into  court, 
and  must  pay  necessary  expenses  of  the  pro- 
ceedings, including  reasonable  compensation 
to  the  guardian  ad  litem  in  the  nature  of  tax- 
able costs."  "Costs  are  those  expenses  In- 
curred by  parties  In  prosecuting  or  defend- 
ing suits  or  [voceedlnga  In  law  or  equity 
which  are  recognized  and  are  allowed  by 
law."  5  Ency.  PI.  &  Pr.  106.  In  this  case 
no  memorandum  of  such  costs  was  required 
to  be  made  by  the  guardian  ad  litem,  as  In 
ordinary  cases  after  entry  of  Judgment,  as 
the  matter  was  fixed  by  the  court  before  .the 
«ntry  of  Judgment  and  decree,  and  iucorporat- 
«d  in  said  Judgment,  ta  already  shown.  The 
appeal  not  being  from  an  ordw  made  after 
^at  Judgment,  but  from  a  portion  of  the 
Judgment  itself,  and  for  costs  or  expenses  of 
the  action,  not  amounting  to  f300,  this  court 
has  no  Jurisdiction  of  the  appeal. 

The  appeal  must  therefore  be  dismissed, 
ud  It  is  so  ordwed. 

We   concar:    McFARLAND,   7.;  LORI- 

■GAN,  J. 

SHAW,  J.  I  concur  In  the  Judgment  dis- 
misaing  the  appeal.  Properly  q;>eaklng,  the 
order  making  the  allowance  against  the  plain- 
tiff for  the  services  of  the  guardian  ad  litem 
•of  the  defendant  Bobert  John  Levison,  ap- 


pointed as  such  upon  the  motion  of  the 
plaintiff,  is  not  a  part  of  the  Judgment  In 
favOT  of  the  plaintiff  and  against  the  defend- 
ants. Neither  the  other  defendants,  nor  the 
minor  defendant,  were  parties  to  the  proceed- 
ing upon  which  said  allowance  was  made. 
It  was  not  allowed  as  part  of  the  costs  in 
the  cause  taxable  in  favor  of  the  plaintiff, 
nor  as  costs  in  any  sense,  and  the  amount 
allowed  was  not  In  fact  taxed  as  costs  either 
against  the  plaintiff  or  the  defendants,  nor 
Included  in  any  Judgment  in  favor  of  the 
plaintiff  against  the  defendants.  The  case 
simply  amounts  to  this;  that  the  plaintiff 
procured  Mr.  Merrill  to  act  In  his  behalf 
by  taking  the  appointment  of  guardian  ad 
litem  for  a  minor  defendant  in  the  action. 
For  the  services  thus  performed  at  plain- 
tiff's request,  the  plaintiff  would  perhaps 
be  responsible  to  the  extent  of  their  reason- 
able value.  Whether  or  not  the  court  has 
jurisdiction  in  the  action  in  which  such  serv- 
ices are  rendered  to  make  an  order  fixing 
the  amount  of  such  services  rendered  by  the 
guardian  ad  litem,  and  to  make  an  order 
that  the  party  who  procured  the  appointment 
should  pay  the  amount  fixed  to  the  person 
who  served  as  guardian  ad  litem,  is  a  qnes- 
tion  which  need  not  be  here  decided.  There 
is  an  intimation  to  the  effect  that  the  court 
may  have  power  to  make  such  an  allowance 
against  the  estate  of  the  ward,  in  Cole  t. 
Superior  Court,  63  Cal.  00,  49  Am.  Rep.  78. 
Aside  from  this,  I  know  of  no  authority  ou 
the  subject  But  even  if  the  court  has  Juris- 
diction to  make  such  an  order,  it  is  not  a 
part  of  the  proceedings  between  the  plain- 
tiff and  the  defendant  The  guardian  ad 
litem  could  perhaps  maintain  an  Independent 
action  against  the  party  procuring  his  ap- 
pointment to  recover  the  value  of  his  services. 
The  fact  that  the  order  was  made  In  the 
course  of  an  auxiliary  proceeding  In  the  ac- 
tion In  which  the  services  were  rendered 
makes  it  no  more  a  part  of  the  Judgment 
as  between  the  parties,  or  of  an  order  after 
such  Judgment,  than  would  be  a  Judgment 
in  an  independent  action  to  recover  for  sncb 
services.  The  reason  why  this  court  has  no 
Jurisdiction  of  the  appeal  In  the  present  case 
Is  that  the  order  is  in  effect  an  independent 
Judgment  In  favor  of  George  B.  Merrill 
against  A.  Aronson  for  the  stun  of  $200  In 
money,  and  that  the  Jurisdiction  of  this  coiu-t 
on  appeals  from  money  Judgments  is  limited 
to  cases  where  the  Judgment  amounts  to 
92,000,  and  that  the  appellate  Jurisdiction 
of  the  district  courts  of  appeal  in  such  cases 
is  limited  to  cases  in  which  the  Judgment 
amounts  to  %3O0  and  does  not  amount  to 
$2,000;  and  hence  we  can  neither  entertain 
the  appeal  in  this  court  nor,  under  the  pro- 
vision of  the  late  amendment  to  the  Constitu- 
tion, transfer  it  to  the  district  court  of  ap- 
peal for  consideration  In  that  court 

We  concur:  BEATTY.  C  J. ;  ANQBLLOT- 
TI,  J.;  HBMSHAW.  X 
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SULLIVAN  et  al.  t.  SAN  FRANCISCO  GAS 

&  ELECTRIC  CO.  et  al.  (S.  F.  4,187.) 
(Sapreme  Court  of  Callforala.  Dec.  18,  190S.) 

iNjiTRcnoN— GsiuirvAi.  PaoBBcunoM. 

Injnnctioi]  will  not  lie  to  restr&Io  the  prooe- 
cution  of  house  movers  for  violating  Pen.  Code, 
i  693,  imposiDK  &  penalty  on  every  person  wbo 
unlawfully  ana  mallciousl;  removes  or  obstmcta 
any  dectrie  line,  though  it  ia  allied  that  they 
are  not  guilty  of  such  violation ;  there  being  no 
questicm  as  to  the  validity  of  the  statute. 

(Ed.  Note.~For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction.  fi|  178,  179.] 

Id  Bank.  Ai^eal  from  Superior  Court, 
City  and  County  of  Ban  Francisco:  Jameo 
M.  Troutt,  Judge. 

Action  by  D.  J.  Sullivan  and  others  against 
the  San  Frauclsco  Oas  &  Electric  Company 
and  others.  From  an  order  for  Injunction 
during  the  pendency  of  the  action,  defend- 
ants appeal.  Rerersed. 

Page,  McCntchen  ft  Knlgbt  and  I.  Harris, 
for  appellants.  Sooy  ft  Dom  and  G.  W. 
Eastln,  for  respondents. 

SHAW,  J.  This  action  was  begun  In  the 
superior  court  of  the  city  and  county  of  San 
Francisco  for  the  purpose,  as  stated  In  the 
prayer  of  the  complaint,  of  enjoining  the 
defendants  and  each  of  them  "from  making 
or  filing  any  criminal  complaint,  or  Issuing 
or  serving  any  warrant  of  arrest,  or  arrest- 
ing plalntlCCs,  or  either  of  them,  by  reasou  of 
the  taking  down,  cutting,  or  removal  by  any 
of  Bai4  plaintiffs  of  the  electric  wires  of 
the  defendant,  the  San  Francisco  Gas  &  Elec- 
tric Company."  The  court,  upon  application 
therefor  and  after  a  bearing,  made  an  order 
for  an  injunction  as  prayed  for,  during  the 
pendency  of  the  action.  From  this  order 
tbe  defendants  have  appealed. 

According  to  the  allegations  of  tbe  com- 
plaint and  tbe  proofs  at  the  bearing,  the 
plaintiffs  are  severally  pursuing  the  occupa- 
tion of  bouse  movers  in  tbe  city  of  San  Fran- 
cisco, and  have,  and  procure  from  tbe  city  as 
often  as  may  be  necessary,  permits  to  move, 
over  and  upon  the  public  streets  of  tbe  city, 
tbe  houses  which  tbey  may  be  employed 
to  move,  and  that  in  so  doing  tbe  wires 
of  the  defendant,  the  San  Francisco  Oas  ft 
Electric  Company,  which  overhang  tbe 
streets,  interfere  with  tbe  moving  of  the 
bouses,  so  that  It  Is  necessary  to  cut  and 
temporarily  remove  tbe  wires  while  tbe 
houses  are  being  moved  along  the  particular 
street  over  which  tl^e  wires  extend.  Tbe 
plaintiffs,  or  some  of  them,  have  cut  these 
wires  in  some  Instances,  and  have  been  ar- 
rested therefor  at  the  Instigation  of  the  elec- 
trie  company,  and  charged  with  violating 
the  provisions  of  section  693  of  the  Penal 
Code.  It  Is  alleged  tbat  tbe  further  cutting 
of  such  wires  will  frequently  be  necessary 
In  tbe  business  In  which  the  plaintiffs  are 
engaged;  that  they  cannot  carry  on  tbe 
business  without  doing  so;  that  the  electric 


company  threaten  similar  criminal  prosecu- 
tions against  plalntlCCs  for  each  instance  of 
interference  with  the  said  wires;  and  that 
the  plaintiffs  In  good  faith  claim  and  be- 
lieve that  tta^  have  the  lawfol  right  to  cnt 
and  remove  such  wires  for  said  purposes, 
and  have  cnt  them  and  propose  to  continue 
so  to  do  under  and  in  pursuance  of  said  be- 
lief and  claim.  Section  693  Is  as  follows: 
"Bva7  person  who  anlawfnlly  and  mali- 
cloosly  takes  down,  removes,  Injures,  inters 
feres  with  or  obstructs  any  line  eeecteA  or 
maintained  by  proper  authority  for  the  pnr^ 
pose  of  transmitting  electricity  for  light, 
heat,  or  power,  or  any  part  thereof,  or  any 
Insulator  or  cross-arm,  appurtenance  or  ap- 
paratus connected  therewith,  or  severs  or 
in  any  way  interferes  with  any  wire,  cable, 
or  current  thereof,  Is  punishable  by  Im- 
prlsonment  in  the  state  prison  not  exceed- 
ing five  years,  or  by  fine  not  exceeding  five 
hundred  dollars;  or  imprisonment  In  tbe  coun- 
ty jail  not  exceeding  one  year."  Tbe  San 
Francisco  Gas  ft  Electric  Company,  In  tbe 
course  of  Its  business,  maintains  wires  strung 
on  poles,  over,  across,  and  along  tbe  streets 
of  the  city,  for  the  purpose  of  8UK)lyIng  tbe 
city  and  Its  Inhabitants  with  electric  light, 
and,  under  the  provisions  of  the  state  Con- 
stitution (article  11,  S  19),  It  has  the  right  to 
use  tbe  streets  for  tbat  purpose,  subject  to 
such  regulations  as  may  be  made  by  tbe 
municipal  authorities.  It  may  be  conceded, 
for  tbe  purposes  of  this  case,  tbat  tbe  plain- 
tiffs also  have  the  right  to  use  the  streets  for 
the  purpose  of  moving  bouses  thereon  fronk 
place  to  place  In  the  city,  subject  to  sucb 
regulations  as  the  city  authorities  may  im- 
pose. It  Is  not  contended  tbat  section  59!l 
Is  Invalid  or  unconstitutional.  Indeed,  this 
could  not  well  be  claimed,  for  It  forbids 
only  tbe  unlawful  and  malicious  removal  or 
Interferences  with  the  wires,  and,  even  if 
buch  wires  constituted  unlawful  obstructlona 
In  the  street,  they  would  still  be  private  prop- 
erty, and  the  unlawful  and  malicious  injury 
of  them  would  be  a  proper  subject  for  pun-^ 
Ishment  under  the  police  power  of  the  state. 
The  case  of  the  plaintiffs,  therefore.  Is  an 
application  to  a  court  of  equity  for  an  Injunc- 
tion to  prevent  tbe  officers  and  courts  of  tbe 
municipality,  and  tbe  person  whose  prc^erty 
Is  injured,  from  Instituting,  entertaining,  or 
maintaining  criminal  prosecutions  against 
the  plaintiffs  for  alleged  violations  of  tbe 
valid  criminal  law  of  the  state.  As  a  ground 
for  tbe  application  for  this  relief,  tbe  plain- 
tiffs assert  that  they  have  not  been  guilty  of 
auch  offense,  and  will  not  in  the  future  be 
guilty  thereof; '  that,  although  th^  bave  in- 
jured the  wires  of  the  electric  company  and 
propose  to  eontlnne  to  Injure  them  from  time 
to  time,  they  have  not  done  so  and  will  not 
In  the  future  do  bo,  elthcor  unlawfully  or 
malldouBly,  and  consequently  are  not  and 
will  not  be  guilty  of  any  offense  under  the 
law;  and  that  tb^  have  been,  and  will  ber»> 
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after  be.  proeecnted  fdr  Buch  ads  committed 
without  malice  and  lawfully,  and  tbat  such 
prosecution  will  be  without  reasonable  or 
probable  .cause,  and  to  the  Injury  or  destruc- 
tion of  tbelr  rtcht  to  carry  on  tbelr  busi- 
ness of  house  moving  and  their  dvll  rl^t 
to  use  the  streets  for  that  purpose. 

Tlie  statemoit  of  the  case  Is  solOclent  to 
show  that  it  is  without  merit  Courts  of 
equity  win  in  proper  cases  enjoin  the  attempt 
to  enforce  a  law  or  ordinance  making  cwtain 
acts  a  criminal  offense  and  imposing  a 
pnnishm«it  therefor,  where  the  law  or  ordi- 
nance la  invalid,  and  its  enforcement  wlU 
Injure  or  destroy  the  plaintiffs'  property  or 
property  rl^ts.  The  recent  authorities  are 
practically  unanimous  on  ttils  proposition. 
Some  of  the  decisions  even  go  bo  far  as  to 
hold  that  Injunction  will  lie  where  the  en- 
forcement of  the  Invalid  law  does  not  directly 
affect  propoty.  or  rights  thereto,  but  operates 
up(m  the  plaintiff's  business,  and  thereby 
causes  him  material  and  irreparable  loss. 
City  V.  Beckham,  lU  Ped.  398,  66  a  C  A. 
333;  Mills  V.  Chicago  (C.  C.)  127  Fed.  731; 
Greoiwicb  Ins.  Ca  v.  Carroll  (C.  C.)  126  Fed. 
121.  But  upon  this  latter  point  there  is  a 
conflict  and  the  weight  of  authority  and 
reason  seems  to  be  to  ttie  contrary.  Brown 
V.  Mayor.  140  Ala.  090,  37  South.  173;  Baln- 
bridge  r.  Reynolds.  lU  Ga.  758,  36  SL  S.  936; 
Mayor  v.  Patteroon,  109  Ga.  370,  84  S.  B. 
eoO;  Ot^kendall  v.  Hood  (Siv.)  65  N.  Y.  Supp. 
718;  Davis  Ut^  Co.  v.  Los  Angeles,  188  U. 
&  207,  23  Supu  Ct  498.  47  L.  Ed.  778;  Ex 
parte  Sawyer,  121  U.  S.  200,  8  Sup.  Ct  482, 
31  L.  Ed.  402;  Crlghton  v.  Dahmer.  70  Miss. 
CQ2,  13  South.  237,  21L.  R.  A.84,85Am. 
St  Repu  668.  and  cases  cited  In  note  thereto 
on  page  077.  These,  however,  are  all  cases 
where  the  penal  law  was  considered  Invalid. 
The  single  case  of  Shinkle  v.  Covington,  83 
Ey.  420.  In  which  the  law  was  declared 
valid,  was  based  on  peculiar  circumstances, 
and  has  no  application  to  the  case  at  bar, 
erai  If  it  la  conceded  to  be  correctly  decided. 
But  In  the  case  now  before  the  court  there 
Is  no  question  concemli^  the  validity  of  the 
law,  and  the  defendants  cannot  be  Justly 
found  guilty  of  a  violation  thweof,  unless 
they  act  unlawfully  and  malidously.  We 
know  of  no  ivlnciple  of  Jurisprudence  which 
authorises  a  court  of  equity,  on  the  ground 
that  It  will  prevent  a  muttlplldty  of  actions, 
or  that  it  win  prevrait  an  injurious  inter- 
ference with  plalntUCs  business,  to  proceed 
to  Investigate  as  to  the  tmtb  of  criminal 
charges  that  have  been  or  may  be  preferred 
against  him,  to  hear  the  evidence  In  regard 
to  blB  guilt  or  Innocence,  to  determine  in 
^vance  of  the  dedslon  of  the  lawfully  con- 
stituted criminal  courts  the  questiim  of  his 
guilt  or  innocence  of  pending  charges  and 
bis  probable  guilt  or  innocmce  of  future 
charges,  and,  If  found  in  bis  favor,  to  fore- 
stalt  the  action  of  the  law  courts  and  enjoin 
the  enforcement  of  a  constitutional  and  valid 
law  against  him  on  the  Bole  ground  that 


there  Is  not,  and  never  will  b^  suffletent 
evidence  <jt  his  guilt  Tbia,  in  substance,  Is 
the  rtiief  wblidi  the  plalntlfEs  demand.  The 
answo-  to  tbe  ai^licatlon  to  tbat  tbe  plain- 
tiff's  remedy  in  the  courts  of  law  Is  complete 
and  adequate.  Every  person  is  subject  to  the 
chance  tbat  he  may  be  inosecuted  for  some 
offmse  of  which  he  is  not  only  not  guilty,  but 
as  to  which  there  Is  no  reasmable  or  probable 
cause  to  beUeve  him  guilty.  The  imwecutlon 
must  of  course,  be  in  some  court  having  Juris- 
diction Qf  tbe  offense.  In  that  court  he  has 
an  opportunity  to  make  his  defense  to  the 
charge,  to  rebut  the  evidence  against  him, 
and  introduce  evidence  in  his  favor.  The 
presumption  tliat  such  court  will  give  him  a 
fair  trial  and  decide  Justly  in  his  case  is  as 
strong  88  tbe  presumption  that  a  court  of 
equity  will  fairly  try  and  Justly  decide  his 
application  for  an  Injunction  Involving  the 
same  facts.  There  Is  no  rule  which  permits 
a  parson  to  substitute  a  court  of  equity  for 
the  courts  of  law  in  the  dectaion  of  such 
mattnu  of  fact  and,  by  anticipatory  action 
therein,  take  from  ^e  regnlarly  constituted 
criminal  courts  ttxeAr  JurlsdlctitHi  of  the  par- 
ticular offense  In  question.  All  posons  must 
submit  to  the  due  process  of  law  in  the  courts 
vested  with  lawful  Jurisdiction  of  legal  of- 
fenses charged  against  them,  and  the  fact  that 
such  courts  may  give  an  erroneous  decision  Is 
no  ground  for  rdl^  in  a  court  of  equity 
way  of  injunction  to  prevent  them  from 
acting  at  all,  or  to  interfere  wltii  their 
Judgmoits  when  made.  As  was  said  In  X>aviB 
V.  American  Society,  75  N.  7.  862:  **An  in- 
nocent person,  upon  an  accusatl«»i  of  crime, 
may  be  arrested  and  ruined  in  bis  character 
and  property,  and  the  damage  he  thus  sus- 
tains la  d'^TPP""*  absque  injuria,  unless  the 
case  is  such  that  he  can  malnteln  an  action 
for  mallidous  prosecution  or  false  imprison- 
ment He  Is  exposed  to  the  risks  of  such 
damage  being  a  member  of  an  <«ganiied 
society,  and  his  compensation  for  such  risks 
may  be  found  In  the  general  welfare  which 
society  ia  organised  to  promota" 

The  case  aeeroB  to  have  grown  ont  of  a 
dispute  between  the  plaintiffs  and  the  elec' 
trie  company  concerning  the  amounts  which 
house  movers  should  pay  to  the  comjnny  for 
tbe  expenses  and  damages  caused  by  the 
cutting  of  tbe  wires  when  necessary,  the 
right  of  tbB  company  to  demand  a  d^ixtsit  In 
advance  to  cover  such  expense,  and  concern- 
ing the  question  which  party  has  the  para- 
mount rl^t  to  use  the  Btreeto  f  «  the  purposes 
of  tbelr  business.  The  object  apparently 
sought  by  the  suit  Is  a  Judicial  determination 
of  these  questions  in  a  court  of  equity,  to 
be  used  as  a  precedent  In  the  criminal  courte 
upon  the  trial  of  prosecutions  under  section 
698,  or  wUch  would  have  tbe  effect  of  deter- 
ring the  defendants  from  beginning  such 
prosecutions.  The  superior  court  Is  as  cmn.- 
petent  to  decide  such  questions  when  sitting 
as  a  criminal  court  In  the  trial  of  a  criminal 
cause  as  It  would  be  upon  the  trial  of  a 
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suit  In  equity,  and  there  1b  no  reason  why 
the  plalntifls  Bhotild  not  be  restricted  to  the 
crfminal  courts  for  the  preserwtlou  of  their 
rights  and  the  maintenance  of  their  defenses. 
However  desirable  and  beneficial  such  a  pre- 
determination by  a  court  of  equity  would  be, 
It  gives  no  right  to  invoke  equity  Jurisdiction. 

The  ordw  granting  the  injunction  is  re> 
versed. 

We  concur:  McFABLAND.  J.;  ANQEL- 
LOm,  J.;  LORIOAN,  X;  ECENSHAW,  J. 


HERMAN  WALDBCK  &  CO.  T.  PACIFIO 

COAST  S.  S.  GO. 

(Court  of  Appeal,  First  District,  California. 
Nor.  10,  1905.) 

1.  cobporatiors  —  aociokb  —  domioiub  — 

Finding. 

In  an  action  against  a  foreign  corporation, 
an  allegation  of  the  state  under  the  law  of 
which  tJ^e  corporation  was  organized  being  un- 
neceasary,  it  was  immaterial  to  the  validity  of 
the  judpnoit  against  tbe  corporation  that  the 
court  fuled  to  find  whether  or  not  the  defend- 
ant was  organised  as  alleged. 

2.  flVIDKNCX  —  StATSUKNT  BT  AOBNT  —  P&ST 

Bvents—Hbabsay. 

In  an  action  against  the  owners  of  a  vessel 
for  injuries  to  sheep  pelts,  alleged  to  have  been 
caused  by  negligent  stowage,  a  letter  written 
to  plaintifb  by  defendant's  agents,  through 
whom  plaintiff  had  made  a  claim  for  damages, 
purporting  to  state  the  facts  concerning  the 
shipment  and  the  manner  in  which  the  pelts 
were  stowed,  waa  a  mere  narrative  of  past 
events,  not  a  part  of  the  res  gestae,  and  in- 
admissible. 

3.  Same. 

Admissions  of  an  agent  are  admissible  only 
when  made  In  regard  to  a  transaction  in  tbe 
course  of  his  agency  pending  at  the  very  time 
the  declarations  are  made,  and  unless  so  con- 
nected with  the  transaction  cannot  bind  tbe 
principal,  though  they  are  explanatory  of  an 
act  previously  done  by  the  agent  in  the  exercise 
of  MB  agency. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  H  908-915.] 

Appeal  from  Superior  Coort, .  City  and 
County  of  San  BVancisco;  Frank  H.  Kerri- 
gan, Judge. 

Action  by  Herman  Waldeck  &  Co.  against 
the  Pacific  Ooast  Steamship  Company.  From 
a  judgment  for  plalntllf,  defendant  appeals. 
Reversed. 

George  W.  Towle,  Jr.,  for  appellant  Xaph- 
taly,  Freldenrlch  &  Ackerman,  for  respond- 
ent 

HALL,  J.  This  la  an  appeal  from  a  Judg- 
ment for  plaintiff,  taken  within  60  day  after 
rendition  of  Judgment  and  is  before  this 
court  upon  tbe  Judgment  roll  and  a  bill  of 
exceptions. 

The  action  was  for  damages  to  sheep  pelts 
owned  and  delivered  by  plaintiff  to  defend- 
ant at  Tacoma,  to  be  thence  carried  by  de- 
fendant, as  a  common  carrier,  on  the  steam- 
ship Walla  Walla,  to  San  Francisco.  It 
was  alleged  that  defendant  negligently  and 


carelessly  stowed  said  pelts  In  tbe  bottom 
of  the  hold  of  said  steamship,  and  carelessly 
and  negligently  piled  thereon  a  great  quanti- 
ty of  other  freight,  thereby  subjecting  the 
pelts  to  a  great  beat,  in  consequence  of  which. 
8  large  number  of  the  pelts  became  rotteu 
and  worthless.  Tbe  complaint  alleged  '*tbat 
the  defendant  now  Is,  and  at  and  during 
all  the  time  hereinafter  stated  was,  a  body 
corporate,  duly  created,  formed,  and  organ- 
ized under  the  laws  of  the  state  of  New 
York."  Defendant,  In  Its  answer,  admitted 
that  It  was  a  corporation,  but  denied  that  it 
was  organized  under  the  laws  of  the  state 
of  New  York.  The  court  found  that  defend- 
ant was  a  corporation,  but  failed  to  find  as 
to  whether  or  not  It  was  organized  under 
the  laws  of  the  state  of  Xew  York,  and  for 
this  failure  appellant  claims  that  tbe  findings 
do  not  support  the  Judgment  There  Is  no 
merit  in  this  contention.  It  waa  unnecessary 
for  plaintiff  to  allege  of  what  state  defendant 
was  a  corporation.  It  was  suflScient  that  It 
was  a  corporation.  Of  what  state  It  was  a. 
corporation  was  peculiarly  within  the  knowl- 
edge of  defendant,  end  any  error  in  such. 
Immaterial  allegation  of  the  complaint  or 
any  lack  of  finding  thereon,  could  not  have 
prejudiced  defendant  or  affect  the  Ju^ment 
The  evidence  showed  that  the  pelts  were 
shipped  from  Spokane  by  raU  to  Tacoma,  and 
there  reshlpped  by  the  steamship  Walla  Wal- 
la to  San  Francisco.  Tbe  shipment  of  sheep 
pelts  consisted  of  26  bales  of  dry  pelts,  and 
39  bales  of  salted  pelts.  It  Is  fair  to  say 
that  there  is  some  conflict  as  to  whether  tbe 
39  bales  were  what  are  known  as  "green" 
pelts  or  "salted"  pelts,  but  from  all  tbe  evi- 
dence It  Is  fair  to  Infer  that  they  were,  when 
shipped,  salted  pelts.  When  the  pelts  ar- 
rived at  San  Francisco,  tbey  were  mucb-- 
damaged,  being  heated  and  rotten.  It  was 
claimed  that  this  was  caused  by  the  manner 
in  which  they  had  been  by  the  defendant 
stowed  on  the  Walla  Walla,  especially  in  that 
great  quantities  of  other  freight  were  piled 
on  top  of  the  pelts,  so  as  to  subject  them 
to  much  pressure,  besides  excluding  a  free 
circulation  of  the  air  about  the  bales  of' 
pelts.  Plaintiff  receipted  for  the  pelts  as 
damaged,  and  made  a  claim  therefor  on  the  - 
defendant  through  its  agents,  GkHxlall,  Perk- 
ins &  Co. 

Plaintiff  offered  In  evidence  a  letter  ad- 
dressed to  plaintiff  and  signed  "Goodall. . 
Perkins  &  Co.  B."   This  was  objected  to  as 
hearsay,  Incompetent,  and  Immaterial,  and", 
the  objection  was  overruled  and  exception 
reserved  by  defendant.   In  this  ruling  the 
court  erred  in  a  matter  prejudicial  to  de- 
fendant  The  letter  purports  to  state  the 
facts  concerning  the  shipment  of  the  pelts 
and  the  manner  In  which  tbey  were  stowed 
on  the  Walla  Walla,  among  other  things, 
stating  that  "the  pelts  In  question  were  stow- 
ed In  the  bottom  of  the  batch,  over  that  was  . 
tarpaulins,  then  a  large  quantl^  of  ^ain,. 
another  tarpaulin,  and  on  top  a  large  shlp- 
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ment  of  lime  and  the  batch  covering  all." 
The  statementB  In  the  letter  were  narratlTes 
of  past  events,  and  no  part  of  the  res  geatee 
of  the  shipment  or  stowing  of  the  pelts.  The 
admissions  of  an  agent,  not  connected  with 
the  transaction  to  which  they  refer,  cannot 
bind  hla  principal,  even  though  iqade  in 
explanation  of  an  act  previously  done  by 
him  while  in  the  exercise  of  his  agency.  The 
declarations  of  an  agent  are  admissible  only 
when  made  in  regard  to  a,  transaction,  in  the 
course  of  his  agency,  pending  at  the  very 
time  of  the  declarations,  and  where  the  state- 
ments or  declarations  are  a  part  of  the  res 
gestse.  Beasley  v.  S.  J.  Fmlt  Packing  Oo., 
92  Cal  388,  28  Pac  485;  Crawford  v.  Trana- 
Btlantlc  Fire  Ins.  Co.,  125  Cal.  609,  58  Fac. 
177;  Llssak  v..  Crocker  Est  Co.,  119  Cal.  443, 
51  Pac.  688 ;  Birch  v.  Hale,  99  Cal.  299. 33  Pac. 
1088;  Dorkee  v.  a  P.  R.  R.  Co.,  69  Cal.  533, 
11  Pac.  130.  58  Am.  Rep.  5^;  Boone  v.  Oak- 
land Transit  Co.,  139  Cal.  490,  73  Pac.  243; 
lAman  v.  Golden  A.  C.  M.  Co..  140  CaL  700, 
74  Pac.  307.  The  facts  above  gnoted,  con- 
cerning the  manner  In  which  the  pelts  were 
stowed,  were  aubsegnently  embraced  In  lyrpo- 
thetlcal  questions  pnt  by  plaintiff  to  expert 
witnesses,  to  which  replies  were  made  both 
by  a  witness  for  the  plaintiff  and  for  de- 
fendant to  the  effect  that  such  a  method 
of  stowing  salted  pelts  would  cause  them  to 
beat,  ferment,  and  rot  Subsequently  evi- 
dence was  given  by  witnesses  for  defendant 
differing  materially  from  the  statement  In 
the  letter  as  to  how  the  pelts  were  stowed. 
It  Is  thus  clear  that  the  error  was  prejudicial. 

No  other  error  was  committed  in  the  ad- 
mission of  evidence,  and  we  think  the  evi- 
dence sustains  all  the  findings  attacked.  In 
that  the  evidence  Is  either  conflicting,  or 
of  such  a  character  that  different  conclusloiM 
as  to  the  ultimate  facts  Involved  might  be 
reasonably  drawn  therefrom.  No  good  pur- 
pose would  be  subserved  by  a  discussion  of 
the  evidence,  and,  as  the  judgment  must  be 
reversed  for  the  error  above  pointed  out, 
such  discussion  migbt  prejudice  the  rights 
of  the  parties  on  a  new  trIaL 

The  Judgment  is  reversed. 

We  concur:  HARRISON,  P.  J.;  COOP- 
ER, 7. 


PEOPLE  ex  Td.  HARDACRB  t.  DAVIDSON 
et  al. 

(Court  ct  Appeal,  lliird  District:  California. 
Oct.  27,  1905.) 

1.  Afpka3>-^tiew— CONmcTiNa  Evidence. 

Where  there  is  evidence  to  support  the  find- 
ing of  the  lower  court,  It  cannot  be  disturbed 
on  conflicting  evidence. 

2l  Constables—  Holdiho  Ovbb— Subbbrdeb 
OF  Office. 

Where  a  constable  at  the  close  of  bis  term, 
tamed  over  to  a  person  boldior  a  certificata 
of  Section  bia  badge,  pistol,  and  oandcufls.  and 
accepted  from  bucd  person  an  appointment  aa 
deputy,  and  took       oath  and  thereafter  acted 


aa  sncb,  he  thereby  surrendwed  and  abandoned 
the  office,  and  could  not  thereafter  daim  that 
he  was  holding  over  after  bis  term 
8.  Saub— Hoxj>iH0  Ovbb  aftbb  Expibahoii 

OF  Tebm— Bvidbhob  of  Abavdohuekt  of 

Office. 

Code  CSv.  Pro&  1 1870,  snbds.  1,  2,  provides 
that  evidence  may  be  ^ven  upon  a  triail  of  the 
followlne  facts:  (1)  The  precise  fact  In  dis- 
pute; the  act,  declaration,  or  omisalon  of 
the  party  as  evidence  against  such  part?.  In  an 
action  to  oust  one  from  office  of  constable  who 
claimed  to  hold  over  after  die  expiratlMi  of  his 
term.  It  appeared  that  he  had  vacated  the  office, 
given  his  successor  his  badge,  pistol,  and  haod- 
cuffs,  accepted  an  appointment  as  deputy  con- 
stable, taken  the  oath  aa  such  depu^,  and 
thereafter  continued  to  act  aa  radi.  Meld,  that 
there  was  no  error  In  admitting  the  certificate 
of  appointment  of  defendant  aa  deputy,  al- 
though the  oath  subscribed  by  him  erroneously 
described  the  office. 

4.  SaHK— ABOLISraCBITT  OF  OFFIOS. 

Pol.  Code.  {  879,  provides  tttat  every  officer 
must  continue  to  discharge  the  duties  of  his 
office,  although  hla  term  has  expired,  until  his 
successor  haa  qualified.  County  Government 
Act,  S  56.  aa  amended  in  1901  (St  1901.  p.  685, 
c.  234),  provides  that  In  townships  having  a 
population  of  less  than  6,000  persons- there  shall 
be  but  one  constable.  Hela  that,  where  the 
effect  of  tlw  amendmmt  was  to  aboUsb  two 
offices  which  prevtonsly  existed.  It  created  a 
new  office,  which  could  only  be  filled  by  election 
or  appointment,  and  a  former  "incumbent  could 
not  hold  ov»." 

ij^peal  trtaa  Snpolor  Conrt,  San  Joaquin 
Goimly;  Tntk  H.  Smith,  Judge. 

Action  hy  the  people  of  the  state  of  Cali- 
fornia, OB  tiie  complaint  of  W.  B.  Hardacre^ 
against  H.  L.  Davidson  and  others.  From  a 
Jodgment  for  plalntlfl,  defeidant  W.  J.  Her^ 
Bom  appeals.  Affirmed. 

C.  H.  Fairall,  for  appellant  U.  B.  W^b 
and  C.  W.  Norton,  for  re^ndent.  Ashley  ft 
NemnUler,  fw  defbndante  Davidson  and 
Peters. 

HcLAUQHIJN,  J.  This  action  was  brought 
to  oust  the  defendants  from  the  office  of  con- 
stables of  O'Neal  township.  In  San  Joaquin 
county.  Section  66  of  the  county  govom- 
ment  act,  as  amended  In  1901  (St  1901,  p. 
685.  c.  28^,  provides  that  In  townships  havli^ 
a  population  of  less  than  6,000  persons  there 
shall  be  but  one  constable.  Prior  to  that 
amendment  there  were  two  constables  in  said 
township.  At  no  time  prior  to  the  general 
election  held  November  4. 1902,  did  the  popu- 
lation of  O'Neal  township  equal  6,000  persons. 
Notwithstanding  this  fact  the  board  of  super- 
visors of  said  county  Issued  a  proclamation 
calling  for  the  election  of  two  constables  for 
this  township  as  of  yore.  Ballots  were  printed 
directing  the  voters  to  vote  for  two,  and  the 
defendants  Davidson  and  Peters  were  declared 
elected  upon  a  canvass  of  the  returns.  Certif- 
icates of  election  were  issued  to  them  and  they 
qualified,  and  In  January,  1903,  entra-ed  upon 
the  discharge  of  the  duties  pertaining  to  said 
office.  At  the  time  of  such  election  defend- 
ants Davidson  and  Hersom  were  duly  elected 
and  qualified  constables  of  said  township. 
Davidson  was  re-elected,  but  Hersom  was  not 
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a  candidate.  For  the  purposes  of  this  appeal* 
it  18  admitted  that  the  election  was  void  and 
that  the  cerUflcates  of  electlfm  Issaad  to  Da- 
rldson  and  Peters  amoonted  to  nothing.  The 
court  fbund  that  appellant  Hersom,  "on  or 
about  the  Itb  day  of  January,  1908,  surren- 
dered and  abandoned  the  office  of  amstable 
of  said  townsAilp  to  defendant  Frank  Peters 
upon  the  apparent  Section  of  said  Feten  to 
said  office  at  such  general  electltsi  h^  on 
November  i,  1902.  and  ttaowfter  accepted 
from  said  Peters  an  appointment  as  depu^ 
constable,  under  said  Peters,  for  said  town- 
ship, took  his  oath  of  office  as  such  deputy 
and  filed  the  same  In  the  ooonty  clerk's  office 
of  said  county,  and  thweafter  acted  as  such 
deputy  for  Frank  Peters."  As  a  conclusion 
of  law  It  was  recited  that  by  reason  of  such 
snrrender  and  abandonment  appellant  was 
not  entitled  to  hold  and  did  not  hold  such 
office.  The  sufficiency  of  the  evidence  to  sup- 
port the  finding  is  assailed,  and  It  is  claimed 
that  tlie  conduslon  Is  not  jusUfled  by  the  find- 
ing. 

The  evidence  is  entirely  sufficient  to  sup- 
port the  finding.  True  there  Is  a  slight  eoor 
fllct  but  there  is  some  evldeoce  to  sustain  the 
finding,  and  under  such  circumstances  It  can- 
not be  disturbed.  Appellant  vacated  the 
office,  gave  Peters  bis  badge,  pistol,  and  band- 
cuffs,  acquiesced  in  Peters'  desire  to  appoint 
him  a  deputy,  and  on  January  7,  1903,  took 
the  oath  as  such  deputy,  and  thereafter  con- 
tinned  to  act  as  such.  This,  to  my  mind,  con- 
clusively shows  a  snrrender  and  abandon- 
ment, for  a  man  claiming  to  be  or  assuming 
to  net  as  principal  would  hardly  accept  a 
deputyship  under  bis  rival.  Warden  v.  Bay- 
field, 87  Wis.  181,  58  N.  W.  24S.  Tbts  brings 
the  case  at  bar  strictly  within  the  decision  in 
Drew  V.  Rodgers,  118  Gal.  895,  46  Pac.  740,  50 
Pac.  668,  which  seems  conclusive  of  the  ques- 
tion presented.  Then,  too,  there  Is  evidence 
that  he  was  acting  as  sncb  deputy  as  late  as 
October  17,  1003,  thus  bringing  the  facts 
within  the  earlier  case  of  People  v.  Hartwell, 
67  Cal.  12,  6  Pac.  873.  There  was  oo  error  In 
admitting  the  certificate  of  appointment  of 
appellant  as  deputy  constable.  The  appoint- 
ment was  signed  by  Peters,  and  the  oath  sub- 
scribed by  appellant,  and  the  description  of 
the  office  In  the  oath  could  not  affect  its  rel- 
evancy as  evidence,  even  If  such  description 
was  erroneous.  Code  Civ,  Proc.  I  1870, 
subds.  1,  2. 

But  it  seems  to  us  that  under  the  admitted 
facts  before  us  in  this  case  appellant  could 
not  hold  over  under  section  8T9,  Pol.  Code, 
even  if  he  had  absolutely  refused  to  recognize 
the  validity  of  the  election  and  had  disputed 
the  claim  of  Peters  ss  his  successor.  Up  to 
the  first  Monday  of  January,  1903,  there  were 
two  offices  and  two  officers.  After  that  time, 
under  the  law,  tbere  could  be  but  one  office 
and  one  officer.  This  new  office  la  entirely 
distinct  from  each  of  the  pre-eaistlng  offices. 
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Certainty  one  at  least  of  the  latter  ceased  to 
exist,  and,  as  neither  was  ^pressly  continued, 
there  is  no  alternative  but  to  say  that  both 
were  abolished.  But  taking  the  view  most 
favorable  to  appellant's  contention,  and  treat- 
ing  these  two  offices  as  merged  In  one,  in- 
stead of  being  mtlrely  abolished,  the  same  con- 
clusion fnust  follow.  True  the  two  offices  were 
Identical,  as  far  as  designation  Is  concerned, 
with  the  single  office  created  through  the  mer- 
ger resulting  from  the  amended  law.  Bvt  itia 
dear  that,  when  these  two  offices  were  mer- 
ged in  one,  neither  preserved  its  Identity.  And. 
the  Idmtlty  of  each  being  lost,  it  Is  manifestly 
impossible  to  determine  whidi.  If  any,  of  the 
offices  continued.  There  being  but  ontf  office, 
tbtte  can  be  but  one  oBlixx  or  incombent 
And  yet  reference  to  anottaer- appeal  in  this 
same  case  dlsclosea  a  scramble  to  hold  over ; 
dtfendants  Davidson  and  Hersom  each  claim- 
ing such  right  Now  both  cannot  be  ao  enti- 
tled, for  both  cannot  hold  one  office.  Nei- 
ther can  claim  a  superior  right,  becanse  nei- 
ther can  say  that  the  particular  office  oc- 
cupied by  him  continues.  Forfeiture  by  one 
or  the  other  Is  a  false  quantity  In  determin- 
ing the  legal  right  to  bold  over  under  section 
879  of  the  Political  Code.  The  rule  which 
gives  such  a  right  is  inflexible  and  unchange- 
able, and  the  only  fact  to  be  considered  in  de- 
termining such  right  Is  the  one  fact  mention- 
ed In  the  statute  as  creating  such  right.  The 
same  rule  which  would  apply  if  each  bad  con- 
served whatever  right  he  had  must  apply  under 
all  circumstance,  for  the  right  either  exists  as 
a  matter  of  law,  or  it  does  not  exist  at  all. 
The  sins  of  omission  or  commission  laid  at 
the  door  of  one  claimant  cannot  increase  or 
diminish  the  rights  of  the  other,  because  the 
law  alone  creates  the  right  whenever  the 
condition  arises,  and  extrinsic  facts  cannot 
create  or  change  a  law.  Such  a  right  must  be 
fixed,  definite,  and  capable  of  legal  ascertain- 
ment It  must  vest  with  absolute  certainty 
In  some  ludlTldual,  and  there  cannot  be  two 
who  could  under  any  state  of  facts  be  equally 
entitled.  In  the  very  nature  of  things,  there 
could  be  no  such  certainty  under  the  circum- 
stances above  narrated.  It  must  therefore  fol- 
low as  a  matter  of  law  that  while  the  new  of- 
fice possesses  all  the  powers  of  the  pre-existing 
offices,  for  all  purposes  of  process  and  Jurisdic- 
tion, as  the  successor  of  both,  the  effect  of  the 
amendment  was  to  abolish  the  two  offices  pre- 
viously existing,  at  least  bb  far  as  the  right 
to  hold  over  Is  concerned,  and  to  create  a 
new  office  ^^Icb  could  only  be  filled  by  elec- 
tion or  appointment  Proulx  v.  Graves,  143 
Cal.  247,  76  Pac.  1025;  People  v.  Chaves, 
122  Cal.  138.  54  Pac.  596;  Kllburh  v.  Conlan, 
56  N.  J.  Law,  350,  29  Atl.  162;  Berkley  v. 
Levee  Com.,  93  U.  3.  258,  23  L.  Bd.  893 ;  Peo- 
ple V.  Jones,  17  Wend.  (N.  Y.)  82 ;  People  v. 
Morell,  21  Wend.  (N.  Y.)  663 ;  Blatter  of  Ger- 
tum  V.  Board.  109  M.  X.  174,  16  N.  E.  828; 
Carter  v.  Board.  7  Neb.  42;  State  t.  Bailey. 
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37  Ohio  St  88;  Blchmoiid  Majoraltj  Case* 
19  Grat  (Ta.)  673 ;  Qolgg  r.  Bnuu^  121  CaL 
M7*  B3  Pac.  lO&B. 
The  judgment  and  order  are  afflrmed. 


We  concur: 
ELESk  X 


OHIPMAX.    P.   X;  BUO- 


PBOPIiE  ex  reL  HABDACBB  r.  DAVID- 
SON et  al. 

(Coort  of  Appeal.  Third  District,  CaJifomie, 
Oct  27.  1905.  On  Behearinc.  Nov.  25,  1905.) 

1.  PiXADIKQ — AHEIfDMENT— COUPLAINT. 

In  an  action  to  oust  defendaBt«  from  the 
office  of  constable  of  a  certain  township,  the 
complaint  showed  that  certificates  of  election 
were  ianied  to  two  of  defendants,  that  they 
qoalified  and  entered  upon  the  discharge  at 
their  duties  pertaining  to  said  office,  and  that 
at  the  time  of  the  election  snch  township  was 
onlj  entitled  to  elect  one  constable  under  Conn* 
tr  Government  Act.  |  66,  as  amended  by  8t 
1901,  p.  686.  c  234,  which  provides  that  in 
townships  having  a  population  of  less  than 
6,000  persons  there  shall  be  bat  one  constable. 
.  At  the  close  of  plaintiff's  case  a  motion  for  non- 
■nit  was  made,  whereopon  the  complaint  was 
amended  by  stating  tbat  "apon  nearly  all  the 
ballots  so  cast  in  said  township  at  said  election 
two  candidates  were  voted  for  for  the  office  of 
ooDttaUe  for  said  township,  and  that  all  such 
ballotn,  togedier  with  thoae  npon  which  but 
one  candidate  was  voted  for,  tor  the  office  of 
constable,  were  regularly  counted  and  return 
made  of  the  contents  thereof  to  the  board  of 
saperviaots."  Held,  that  snch  amendment  did 
not  diange  the  eauae  of  aetton  and  was  properly 
iJlowed. 

2.  OrricrBs— AcnoB  roE  Bcoovebt  of  Or- 

nCB— COMFLAI RT. 

A  complaint,  in  an  action  to  oust  certain 
persona  from  office,  showing  that  two  of  de- 
fendants had  been  declared  uected  to  one  office 
and  had  received  certiflcatfls  and  qnalified,  and 
tbat  bodk  wen  performing  the  duties  thereof 
and  were  usurpers  and  Intruders,  and  averring 
tliat  one  received  the  highest  number  of  votes, 
but  not  stating  which  received  the  highest 
nomber  of  l«al  votes,  was  sufficient,  in  the 
absence  of  a  demnrrer. 

I.  SAm  — Btoht  to  IClect  —  Evidence  or 

POPIOATIOH. 

Where  the  right  of  a  township  to  elect  two 
persons  to  a  certain  office  depended  upon  the 
oopolation  of  the  township  at  the  time  of  the 
election,  the  census  taken  some  months  after- 
wards was  tnadmisaibie. 

^  Appeai/— Review— FiHDiHOB  Nor  Neces- 

8ABT  TO  DeOISIOIT. 

Where  a  finding  of  the  lower  court,  sup- 
ported b;  the  evidence,  is  ample  to  sustain  the 
judgment.  It  becomes  immaterial  whether  other 
findings  stand  or  falL  and  the  saffictency  of 
the  cndenoe  to  support  inch  other  Sndlngi  wUl 
not  be  reviewed. 

&  Elections— Gebtuioatb  or  Blectior  ab 
Pbesuhftive  Etiderce  or  Right. 

The  rule  that  a  certificate  of  election.  Is- 
sued by  the  proper  anthority.  Is  prima  Tacie 
or  presomptive  evidence  of  right  to  the  offlccu 
cannot  apply  where  two  certifteates  were  isaned 
to  two  persons  fOr  the  same  office. 
6l  Saue— Kecobd  of  RETuana  Ovxacoiu  bt 
Exntinsic  Fvidencb. 
PoL  Code,  I  1283;  provides  for  the  record 
of  the  retnma  of  Sections  by  the  tioard  <»F  snpei^ 
Tisois.  Code  Olv.  Proc.  {{  1920,  1926,  provide 
Utat  entries  in  public  or  official  books  or  records 
fai  the  coarse  of  official  dnty  are  prima  focis 
SSP^ll 


evidence  of  the  facts  stated  therein.  Held  that 
although  the  record  of  the  board  showed  the 
number  of  votes  cast  for  each  candidate  for  a 
certain  office  and  that  one  of  them  received  the 
highest  number  of  votes,  snch  evidence  was 
overcome  by  other  undisputed  evidence  showing 
that  the  nomber  of  roistered  voters  in  the 
township  and  the  number  of  ballots  cast  at 
the  election  were  greatly  less  than  the  number 
of  votes  counted  and  shown  by  the  record. 

7.  Saue  —  Illeqai,  Votes  —  Destbuctioh  or 
Ballots. 

In  an  action  to  oust  certain  persons  from 
an  office,  It  appeared  that  the  election  and  the 
Issuance  of  certtficatss  to  defendants  were  on 
the  theory  that  two  candidates  were  to  be 
elected  to  the  office.  Election  officers  from 
different  precincts  testified  tbat  nearly  all  the 
voters  marked  their  ballots  for  two  candidates, 
and  that  all  such  ballots  were  coasted  for  two. 
None  of  them  pretended  to  say  how  many  bal- 
lots were  cast  for  only  one  candidate.  The 
ballots  bad  been  destroyed,  and  there  was  no 
method  of  determining  that  the  name  of  the 
candidate  having  the  highest  number  of  votes 
did  not  appear  on  the  Illegal  ballots.  Held,  that 
the  whole  vote  must  be  rejected. 

8.  EviDsncB— CBABAom  or  Secordabt  Evi< 

DENCB  or  CONTBHTS  Or  BaXXOT. 

Where  the  boUots  cast  at  an  deetion  had 
been  destroyed  before  trial  of  an  action  to  oust 
certain  persons  from  office,  evidence  of  the 
election  officers  tbat  nearly  all  of  the  ballots 
were  marked  fOr  two  candldatss  was  the  beat 
in  degree  that  existed. 

0.  Appeal— Habuless  Ebbob— AoinssioN  or 

EVIDEHCE. 

The  admission  of  testlnumy  of  election 
officers  that  nearly  all  of  the  voters  marked 
their  ballots  for  two  candidates,  even  if  errone- 
ous, was  harmless,  where  It  was  shown  from 
records  and  other  evidence  that  the  number  of 
votes  counted  greatly  exceeded  the  number  of 
ballots  cast. 

10.  OmcEBS—RiQirr  to  Elect  Deperdeht 
OH  Population— Census  as  Evidence. 

Where  the  right  to  elect  certain  officers  in 
a  township  depended  upon  the  population.  It 
was  proper  to  admit  evidence  touching  the 
population  as  shown  by  the  last  federal  and 
state  census  preceding  the  election. 

11.  Same— Election  Pboclamatior. 

The  election  proclamation  issued  by  the 
board  of  supervisors  cannot  be  considered  as 
any  evidence  that  the  pc^latlon  of  a  township 
was  more  than  6,000, 

12.  OmcES— Acnon  roB  Becovxbt  or  Or- 
riOE— Limitations  Applicable. 

An  action  to  oust  certain  persona  from 
office  on  the  ground  that  their  electicm  was  il- 
legal Is  not  barred  ontil  four  years,  under  Code 
Cfv.  Proc.  I  843,  providing  that  actions  for  re- 
lief not  hereinbefore  provided  for  shall  be  com- 
menced within  four  years  after  the  cause  of 
action  shall  have  accrued. 

On  Behearing . 

18.  BLsoTioRa  —  Illegal  Ballots  —  ErrsOT. 

In  an  action  to  oust  defendants  from  the 
office  of  constable,  it  appeared  that  the  canvass- 
ing board  counted  447  more  votes  than  there 
were  ballots  cast;  the  election  having  been 
conducted  on  the  theory  that  two  candidates 
were  to  be  elected  to  such  office,  and  nearly  all 
the  ballots  being  marked  for  two  capdidates. 
This  nnmtter  was  greater  than  any  one  candi- 
date received.  Held  sufficient  to  show  that  the 
illegal  ballots  were  sufficient  In  number  to  make 
a  difference  In  the  result  of  the  election. 
14.  Sauk— StrrriciKHcr  or  Bvidbrce  as  to 

DlMPEBERT  PBECIRCTS. 

In  an  action  to  oust  detndants  from  ths 
office  of  constable,  it  appeared  that  the  elec- 
tion and  the  Issuance  of  certlficatss  to  defend- 
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anti  w«n  oa  tlie  emxMoni  theorr  that  two 
eandidatei  were  to  be  elected.  Election  officers 
from  certain  precloctB  teetlBed  that  nearl?  all 
the  TOten  in  mcb  precincta  marked  their  ballots 
for  two  candidate,  and  that  all  anch  ballota 
were  counted  for  two;  but  there  was  no  direct 
te8tiinon7  that  this  was  the  case  in  four  pre- 
cincts. Held  sufficient  to  indicate  that  the  con- 
duct of  the  election  was  sobetantiallr  the  aame 
in  all  ^eebicti,  and  to  oTezcome  the  pnmin^ 
tloD  t^t  the  election  wea  legally  conancted  m 
these  four  precincts. 

Appeal  tTom  Superior  Oourt,  San  Joaquin 
County;  Frank  H.  Smith,  Judge. 

Action  by  the  people,  on  relation  of  W.  B. 
Hardacre,  against  H.  U  Davidson  and  others. 
From  a  Judgment  for  plaintiff,  defendants  H. 
Li.  Darldflon  and  Frank  Peters  appeal.  Af- 
firmed. 

Rehearing  denied  by  SapreiM  Oourt,  De- 
cember 26,  1905. 

Aahtey  ft  NeomUler,  for  appellants.  U.  8. 
Wd)b  and  C.  W.  Norton,  tor  reqwndenta.  0. 
H.  Falrall,  for  defendant  Hersom. 

Mclaughlin,  J.  we  have  thl>  day  a^ 
finned  the  Judgment  in  this  action  as  to  de- 
fendant Hersom.  See  83  Pac.  109.  The 
present  appeal  is  by  tiie  other  defendants,  on 
grounds  not  presented  or  considered  on  Her- 
Bom's  appeal.  Here,  as  ther^  it  is  conceded 
that  under  section  06  of  the  county  gorem- 
ment  act,  as  amended  in  1901  (St  1901,  p. 
685,  c.  2S4),  but  one  constable  could  legally 
be  elected  at  the  genoml  election  held  Novon- 
ber  4.  1902,  if  the  eridence  shows  that  the 
population  was  \en  than  6,000  at  that  time- 
ThB  complaint,  In  addition  to  facts  conaid< 
ered  on  the  former  appeal,  omtained  the  fol- 
lowing  avraments  Tital  to  tills  dedston: 
"That  at  said  election  so  held  on  said  day 
defendant  H.  L.  Davidson  recelred  tiie  high- 
est number  of  votes  cast  for  constable  of 
said  O'Neal  township.  In  the  county  of  San 
Joaquin,  state  of  California,  and  defendant 
Frank  Peters  received  tiw  next  highest  num- 
ber of  votes  cast  tor  constable  of  said  town- 
ship, hut  on  ^formatUm  and  Itelief  plaintiff 
aUegei  that  upon  nearly  all  the  ballot*  «o 
oaat  in  Mid  O'Veai  toum$h1p,  at  Mid  election, 
ttoo  candtdatea  were  voted  for  for  the  offoe 
of  ooMteible  for  mid  towjuhip,  and  that,  all 
Moh  ballote,  together  with  thoae  upon  which 
but  one  candidate  woe  voted  for  for  the  offlee 
of  oofutoble,  were  regularly  counted  and  re- 
turn  made  of  the  oontente  thereof  to  the 
1)oard  of  aupervieore  of  eaid  San  Joaquin 
eonnty";  that  the  board  of  supervisors  duly 
and  regularly  canviumed  the  returns  of  said 
election,  and  thereupon  regularly  issued  to 
said  defendants  H.  DarldsMi  and  Frank 
Peters  certificates  of  election  as  constables 
of  said  township;  that  said  Vetera  and  said 
Davidson  duly  qualified,  and  on  January  B, 
1903,  usurped.  Intruded  into,  and  unlawfully 
exercised  and  held,  and  still  pretend  and 
claim  to  exercise  and  bold,  sudi  office  of  con- 
stable. Judgment  was  uttered  ousting  ap- 
pellants, and  from  such  judgment  and  the 
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order  denying  tiidr  xaaOxm  tor  a  new  trial, 
they  ainteal. 

At  the  close  of  plalntUTs  case  a  motion  for 
a  nonsuit  was  made,  and  thereupon  the  com- 
plaint was  amended  by  Inserting  the  lan- 
guage above  Italicized.  Appellants  objected 
to  such  amendmoit,  at  tiiat  stage  ot  tiie  case, 
as  tending  to  make  a  material  dUference  in 
tiie  stetuB  of  and  imaea  In  tiie  case.  The 
amendment  did  not  change  the  cause  of  ac- 
tion, and  the  objection  interposed  was  prop- 
erly overruled.  Lee  Hurphy,  110  OaL  867, 
51  Pac.  649.  906.  It  la  urged  that  the  com- 
plaint states  no  cause  of  action.  It  appear- 
ing therefrom  that  two  persons  had  been  de- 
clared elected  to  one  office,  and  bad  received 
oertiflcatea  and  qualified,  and  Uiat  both  were 
performing  the  duties  thereof,  and  were 
nsurpers  and  intmduv,  the  mere  averment 
that  one  received  the  higbest  number  of 
votes,  without  stattaig  wblcb  received  the 
highest  number  of  legal  votes,  m^bt  be 
ground  for  a  special  demurrer  tor  ambiguity 
or  uncertainty*  but,  In  the  absence  of  such 
donurrer,  the  complaint  was  sufficient. 
Treanor  v.  Williams,  140  Gal.  818,  78  Pac. 
884;  People  v.  Woodbury,  14  OaL  46;  People 
V.  Bedamatlon  Dlst  186,  121  Cat  522,  00 
Pac.  lOOS,  08  Pac  1086;  People  v.  Clayton, 
4  Utah.  478,  U  Pac.  218. 

It  Is  next  claimed  that  the  evidence  la  In- 
sufficient to  sustain  ttie  flndli^  We  think 
the  evidoioe  sufficient  to  support  the  finding 
that  at  the  time  the  election  was  hdd  the 
township  contained  a  popnlatiim  of  leas  than 
6,000  persons.  The  census  taken  some 
months  afterward  could  have  no  bearing  oa 
this  issue,  and  the  other  enumeratl<»is  sus- 
tain tiie  finding,  mils  finding  beli^  ample 
to  sustain  the  Judgment  In  this  regard,  it 
is  immaterial  whether  the  other  finding  as 
to  the  q>eclflc  number  of  inhabitants  stands 
OT  falls.  Hayden  v.  Oolllna  (Cal.  App.)  81 
Pac.  1120;  Costa  v.  Sllva,  127  OaL  354,  08 
Pac  685;  C»avey  v.  Lord,  87  OaL  421,  25 
Pac.  483.  And  this  rule  renders  Immaterial 
other  findings  assailed  but  not  spedflcally 
mentioned  In  this  opinion.  The  vital  ques- 
tion in  the  case  Is  presented  by  the  conten- 
tion that  the  findings  adverse  to  the  right 
of  appellante  to  bold  socb  office  are  not  sup- 
ported by  the  evidence,  and  tiiat  tiie  facts 
so  found  do  not  support  the  conclusions  of 
law  and  Judgment.  The  only  way  to  prove 
the  right  or  absence  of  right  to  occupy  a 
public  office  is  to  presrat  facte  upon  which 
a  claim  of  rUrht  to  bold  such  office  depends. 
The  only  evidence  pertinent  to  such  claim 
must  relate  to  election,  appointment,  or  the 
right  to  bold  over  after  tiie  expiration  ot 
the  term.  The  appellants  do -not  pretend  to 
claim  as  appointees,  and  we  have  this  day 
held  that  under  the  peculiar  cIrcumBtences 
of  this  case  neither  of  the  occupants  under 
the  old  system  could  hold  over.  People  v. 
Hersom,  supra.  This  bolls  our  inquiry  down 
to  the  single  question  of  election.  It  must 
be  conceded  at  the  outset  that  but  one  poson 
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oonld  be  legally  elected  to  or  hold  tbe  office 
of  oraistable  of  OrXeal  township,  and  It  has 
been  held  that  as  far  as  the  proclamation 
la  ooDc^ned,  the  election  was  valid  as  to 
SDcfa  offiea  Sanchee  v.  Fordyce,  141  Cal.  430, 
75  Pae.  fi6.  It  is  dalmed,  howerer,  that  a 
certificate  of  election  Israed  by  the  proper 
authority  la  prima  facie  or  presomptlTe  eTl- 
dence  of  anch  right  This  Is  the  rale  In 
ordinary  cases.  Bnt  In  the  case  at  bar  cer- 
tificates were  Issued  to  two  persons  for  the 
same  office,  and  manifestly  the  presumption 
loToked  cannot  apply  to  both.  It  cannot  be 
presumed  that  one  of  these  certificates  was 
properly,  and  the  other  Improperly,  Issued, 
eqiedally  when  It  ai^wars  that  t>oth  were 
lasned  advisedly  and  at  the  same  time.  Un- 
der sach  drcnmstanoes  the  presumption  falls 
reason  of  the  inherent  uncertainty  and  In- 
consistency of  the  action  of  the  board  of 
supervlaors  and  Its  ministerial  officer.  The 
record  of  the  board  Is  invoiced  as  proving  that 
one  of  the  appellants  was  elected  and  that 
tbe  certificate  was  properly  and  legally  Is- 
sued to  him.  Such  record  contains  a  de- 
tailed atatement  of  the  vote  In  each  precinct 
and  a  summary  of  the  vote  In  the  district  as 
follows:  H.  U  Davidson,  421  votes;  Frank 
Peters,  312;  J.  B.  Blankenshlp,  282;  W.  O. 
Looper,  SOO.  Immediately  following  the  tab- 
ulated statement  of  the  vote  was  this  official 
declaration  of  election:  "On  motion,  duly 
carried,  and  in  accordance  with  section  1236 
of  tbe  Political  Code  of  tbe  state  of  Cali- 
fornia, tbe  following-named  persons,  having 
received  the  highest  number  of  votes  for  tbe 
offices  for  which  they  were  candidates,  were 
duly  elected  as  follows:  For  constable  In 
O'Neal  township,  H.  L.  Davidson;  for  coo- 
stable  in  O'Neal  township,  Frank  Peters." 
Am  bnt  one  person  could  legally  be  elected 
to  the  office,  it  Is  apparent  that  uncertainty 
and  inconsistency  again  forbid  any  presump- 
tion in  favor  of  either  of  the  persons  so  de- 
clared elected.  The  tabulated  statement 
however,  shows  the  number  of  votes  cast  for 
each  candidate,  and  It  Is  Insisted  that  u 
ai^llant  Davidson  received  the  highest  num- 
ber of  Totee,  this  record  establishes  his  right 
to  tbe  office^  Standing  alone,  the  record 
would  unquestionably  have  that  effect  But 
It  most  be  borne  in  mind  that  such  records 
are  only  prima  facie  evidence  of  the  facts 
recited.  Code  Olv.  Proc.  H  1920-1926;  PoL 
Code,  i  1282  et  leq. ;  Merkley  v.  Trainor,  142 
CaL  265,  75  Pac.  656.  And  other  evidence  In 
tbe  record  absolutely  overthrows  the  prima  fa- 
cie effect  of  such  record.  Computatiott,  based 
on  tbe  tabulated  statement,  shows  that  131S 
votes  were  counted  for  said  office  by  the  can- 
vassing board.  Tbe  uncontradicted  evidence 
of  the  county  clerk  proves  that  the  nnnib« 
of  registered  voters  in  said  township  was 
1003,  and  the  number  of  ballots  cast  at  said 
election,  866.  It  Is  thus  made  manifest  that 
the  board  counted  457  more  votes  than  were 
cast  and  812  more  than  the  nnmber  of  reg- 
Istered  voters  In  tbe  township.  This  again 


sets  us  adrift  on  tbe  sea  of  nncertalnty,  for 
there  is  nothing  in  the  record  of  the  board, 
or  in  the  evidence,  to  warrant  a  conclusion 
as  to  the  nnmber  of  legal  votes  cast  for 
either  of  tbe  candidates  named.  The  tabu- 
lated statement  thus  impeached,  becomes  as 
impotent  to  prove  the  election  of  any  one 
as  the  certificates  and  declaration  of  elec- 
tion Just  considered.  Then,  too,  such  ex- 
trinsic evidence  not  only  overcomes  the  prima 
fade  effect  of  the  statement  but  it  shows 
that  the  basis  of  the  certificates  and  declara- 
tion is  absolutely  unreliable  and  illegal. 
Russell  V.  McDowell,  88  CaL  79,  23  Pac.  183. 

The  determination  of  a  canvassing  board, 
though  ordinarily  accepted  as  prima  facie 
evidence  of  facte  recited,  falls  to  be  evidence 
of  any  fact,  when  the  presumption  attaching 
to  official  records  is  destroyed  by  idiowlng 
that  illegality,  uncertainty,  and  inconsist- 
ency. Incapable  of  explanation,  permeate 
and  teint  every  proceeding  as  shown  by 
such  record.  Tbe  right  of  any  public  official 
claiming  to  hold  by  election  in  such  a  pro- 
ceeding as  this  rests  primarily  on  evidence 
contained  In  public  records  we  have  men- 
tioned; and,  when  it  Is  shown  that  such 
claim  has  no  foundation  In  these  records. 
It  follows  as  a  necessary  corollary  that  the 
claim  (alls  with  tbe  fimndatlon  on  which 
It  mart  rest  bjoA  that  prima  facie,  tbe  ab* 
sence  of  any  right  to  occi^  the  office  Is  es- 
tablished. In  other  words,  when  this  rec- 
ord, provided  by  law  for  such  purpose,  failed 
to  show  tbe  election  of  either  of  the  appel- 
lants, tbe  contrary  presmnption  arose,  and, 
in  the  abseice  of  other  evidence  sustaining 
tbeir  claim,  this  alone  would  Jostify  tbe  find- 
ings, conclnslon,  and  Judgment  here  assailed. 
It  la  said  that  the  course  pnrsned  in  Bos- 
sell  T.  UcDow^  snpra,  sihonld  have  bera 
followed  by  the  learned  Judges  of  tbe  trial 
court  But  we  do  not  see  how  this  coold 
be  done  witiiont  Indulging  In  the  wildest 
kind  of  guesswork.  If  thla  recohl  presented 
the  single  fact  that  a  d^nite  nnmbw  of  11- 
1^1  votes  were  counted,  tbe  novti  method 
approved  In  that  case  might  Justly  have  beoi 
adopted.  There,  however,  the  court  had  seen 
and  counted  the  ballots  and  knew  exactly 
how  many  illegal  votes  had  been  cast  ^re 
the  ballote  bad  been  destroyed  before  the 
trial  of  tbe  canse.  and  the  court  could  not 
ascerteln  how  many  Illegal  ballote  there 
were.  It  appears  from  the  facte  admitted 
and  proved  that  the  whole  election,  from 
proclamation  to  declaration  of  the  result 
and  Issuance  of  the  certificates,  was  con- 
ducted on  tbe  theory  that  two  candidates 
were  to  be  elected  In  that  township.  Elec- 
tion officers  from  tbe  different  precincts  tes- 
tified tbat  nearly  all  of  tbe  voters  marked 
their  ballote  (or  two  candidates,  and  that 
all  such  ballote  were  counted  for  two.  But 
none  of  them  pretended  to  say  bow  many 
ballots  were  cast  for  only  one  candidate. 
The  diffOrence  between  this  case  and  tbe  case 
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Cited  to  thus  made  apparent  There  but 
one  name  appeared  on  each  tll^al  ballot, 
and  a  pro  rata  deduction  furnished  a  novel, 
and  perhaps  good,  way  out  of  a  dilemma. 
There  auch  method  was  at  least  harmlesa. 
Here  two  names  appeared  on  every  illegal 
ballot,  and  the  number  of  "single  shots,"  as 
counsel  for  appellant  aptly  styles  the  legal 
ballots  cast,  Is  unknown.  It  Is  not  at  all 
Improbable  that  the  names  of  the  candi- 
dates having  the  highest  number  of  votes 
appeared  on  every  Illegal  ballot  cast,  and  it 
Is  not  ImpoBsIble  that  the  candidate  having 
the  lowest  number  may  have  received  every 
legal  vote.  It  will  thus  be  seen  that  the 
trial  court  conld  have  no  definite  starting 
point  or  basis  to  justify  a  pro  rata  deduction 
of  illegal,  or  an  apportionment  of  legal,  votes. 
The  onlf  course,  then,  was  to  follow  the 
other  method  suffiested  in  RasBell  t.  Mc- 
Dowell, at  page  78  of  88  Cal..  and  page  181 
of  28  Pac,  and  reject  the  whole  vote. 

It  to  aatd  that  the  court  erred  in  admitting 
the  evidence  of  the  election  officers.  The 
ballots  having  been  destroyed,  inch  evidence 
was  the  best  In  degree,  and  we  can  find  no 
rule  of  law,  nor  can  we  think  of  any  rule  of 
public  poBcy,  forbidding  anch  testimony* 
Be  that  as  it  may,  however,  in  tbe  absence 
of  such  tettlmfmy,  the  adverse  presumption 
arising  from  the  records,  and  testimony 
showing  tbe  general  manner  of  conducting 
the  election,  and  lai^  number  of  votes 
counted  as  compared  with  tbe  number  of 
ballots  cast,  would  defeat  appellants'  dnlma, 
and  hence  such  testimony  was  harmlesa, 
evmlf  It  was  all  erroneously  admitted.  Hus- 
lell  T.  McDoweU,  88  Cal.  75. 77, 79, 23  Pac.  188 ; 
McPhail  T.  Bnell.  87  Osl.  116.  2B  Pac.  2W; 
Olavey  v.  Lmrd,  and  cases  dted  supra.  There 
was  no  error  In  admitting  evidence  toochlng 
the  population  as  shown  by  the  federal  coi- 
Boa  and  casus  taken  in  1897. 

The  electKm  proclamation  iaaoed  tiie 
board  of  saperrlsora  cannot  be  considered  as 
conclmlve  or  any  evidence  that  the  popula- 
tion of  the  township  was  more  tlian  6,000. 
The  action  was  not  barred  by  the  statute  of 
limitations.  Oode  Civ.  Proc.  H  S43-84S. 

The  other  rulings  comptolned  of  were 
efthw  correct  or.  If  enoneous,  were  harm- 
less. 

The  Judgment  and  order  are  affirmed. 

We   concur:   CmPMAN,   P.   J.;  BUO- 

KLES,  J. 

On  Rehearing. 

Mclaughlin,  J.  a  careful  examination 
of  the  record,  in  the  light  of  the  petition  tor 
rehearing  and  recent  decisions  therein  cited, 
has  not  shaken  our  confidence  In  the  conclu- 
sion voiced  In  the  decision  filed  herein.  The 
cases  of  People  ex  rel.  RusseU  v.  Town  of 
Loyalton,  82  Pac.  6^.  and  People  ex  reL 
Martin  v.  Worswldt,  142  CaL  76,  TO  Paa  668, 


as  far  as  applicable  to  tbe  <»se  at  bar,  simply 
lay  down  the  rule  that  the  burden  Is  on  the 
plaintiff  to  show  that  the  illegal  ballots  were 
sufficient  In  number  to  make  a  difference  In 
the  result  If  deducted.  We  have  never  doubt- 
ed either  the  existence  or  wisdom  of  this  rule, 
nor  do  we  question  any  of  the  rules  laid  down 
in  cases  of  like  character  cited  and  examined. 
But  the  facts  In  the  case  at  bar  are  very 
different  from  the  facts  In  any  case  we  have 
been  able  to  find.   In  other  cases  the  number 
of  legal  and  illegal  votes  was  ascertained, 
and  there  was  some  definite  or  cwtahi  basto 
for  presumption  or  calculation.  Bat  In  the 
case  at  bar  there  to  nothing  upiHi  which  tbe 
doctrine  of  probability,  which  always  under- 
lies a  presumption,  can  rest  Tbe  cvtlflcates 
of  election,  standing  alwe,  destroy  each 
other,  while  the  statement  upon  which  such 
certificates  must  rest  to  impeached  by  proof 
that  the  canvassing  board  coonted  447  more 
votes  than  there  were  ballots  cast  This 
to  more  votes  than  any  one  candidate  received 
altogether,  and  it  needs  oily  thto  statunent 
to  show  that  the  illegal  votes  were  snffldent 
In  numbw  to  make  a  veir  great  dlfferoioe  if 
deducted.   It  to  conceded  that  the  electloii 
officers  proceeded  upon  the  theory  that  two 
candidates  were  to  be  elected,  and  most  of 
the  ballots  cast  contained  two  names.  There 
to  nothing  to  ahow  thai  any  candidate  re- 
ceived a  singte  legal  vote,  and  the  evldaioe 
clearly  ^ws  that  l^al  ballots  wwe  «zc^ 
tions  and  111^1  ballots  wen  the  rule. 

It  to  said  that  there  to  no  evidrace  tinwing 
that  thto  was  the  case  In  four  predncta.  We 
inadvotently  stated  in  the  formw  opinion 
that  offlcns  of  each  precinct  gave  testimony 
to  that  dfect  This  was  a  mistake  as  to 
tbe  four  precincts  referred  tOb  But  we  think 
the  general  course  pursued  and  the  general 
theory  upon  which  the  election  proceeded  Is 
snfflclait  to  indicate  that  the  conduct  of  the 
Section  was  substantially  the  same  In  ail 
preclncto.  Counsel  say  we  sbould  have  inr 
dnlged  the  presumptton  that  the  election  was 
legally  conducted  In  these  four  precincts, 
and  hence  have  found  for  Davidson.  But 
an  examination  of  this  question  has  demon- 
strated tlw  dangerous  uncertainty  which 
would  attend  guesswork  under  such  circum- 
stances. If  the  votes  cast  in  these  four 
precincts  w«ro  counted  as  tallied  In  the  state- 
ment of  the  vote,  a  minority  candidate, 
Peters,  would  have  a  majority  of  the  votes. 
We  think  it  sufficiently  appears  that  neither 
of  the  claimants  has  a  right  to  the  office. 
Such  rights  d^end  on  the  records  provided 
by  law,  and  when  It  Is  shown  that  such  rec- 
ords do  not  sustain  a  claim  to  public  offire, 
and  are  utterly  unreliable,  the  claim  falls. 
Gibson  v.  Twaddle  (Cal.)  81  Pac.  727,  has 
no  application  to  cases  of  thto  diaracter. 
The  rehearing  is  denied. 

We  concur:    CHIPMAN,  P.  X;  BUC- 
KLES, J. 
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PEOPLE  ex  nl.  HARDACRB  t.  RBA  et  aL 

(Gtmrt  of  Appeal,  'niird  District,  GtUfomU. 
Oct.  27,  1905.^ 

L  Appeax^Kbtixw— 'Bbb<»  Amonna  oult 
Oo-PAnrr. 
Although  Gods  GIt.  Proe.  I  808,  proridai 
Oat,  when  Bereral  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  one  action  may 
be  broasht  agaiiiBt  all  such  persoDS  in  order 
to  try  their  respective  rishts  to  each  office  or 
franoiise,  still  on  appeal  the  judgment  must 
be  considered  several  as  to  each  defendant 
who  appeals,  and  errors  not  prejndiciiv  ap- 
pellants cannot  be  considaredL 

Appeal  from  Superior  Court,  San  Joaquin 
CountT ;  Frank  H.  Smith,  Judge. 

Action  by  the  people  of  the  state  of  Gali- 
fornla,  oa  the  complaint  of  W.  B.  Hardacre, 
against  Samuel  Bea  and  others.  From  a 
jodgment  against  defendants  Samuel  Bea 
and  U  E.  Ailing,  they  appeaL  Affirmed. 

Rehearing  d^ied  by  Ooort  of  Appeal  No- 
vember 25, 190fi ;  by  Supreme  Goort  December 
28.  1906. 

Ashley  A  NetmiUler,  for  appellants.  U.  S. 
W^)b  and  O.  W.  Norton,  for  respondents. 
Nicol  ft  Orr,  for  defiendant  Town. 

Mclaughlin,  J.  This  is  an  action  to 
oust  defendant  from  the  office  of  Justice  of 
the  peace  of  O'Neal  township,  In  San  Joaquin 
county.  The  court  rendered  Judgment  oust- 
ing defendants  Rea  and  Ailing,  and  declaring 
that  defendant  Town  was  entitled  to  the 
office.  From  such  judgment  and  an  order 
denying  their  motion  for  a  new  trial,  de- 
feodanta  Bea  and  Ailing  prosecute  this  ap- 
peal. 

The  court  found  that  defendant  Town  and 
one  Harelson  were  duly  qualified  Jtistlces  of 
the  peace  for  said  township  for  the  term  end- 
ing January  S.  1903,  that  said  Harelson  died 
December  10,  1901,  and  that  no  successor  was 
thereafter  elected  or  appointed  to  fill  the  posi- 
tion thus  made  vacant  As  conclusion  of  law 
It  was  found  that  defendant  Town  was  en- 
titled to  bold  orer  under  section  870  of  the 
Political  Code.  Aside  from  the  office  In- 
volved, this  finding  and  conclusion  constitute 
the  only  difference  between  this  case  and  the 
case  of  People  ex  rel.  Hardacre  v.  Davidson 
and  Peters,  Appellants  (No.  108,  this  day  de- 
cided) 83  Pac.  161.  On  the  authority  of  that 
case  It  must  here  be  held  that  neither  of  the 
appellants  Is  entitled  to  bold  said  office. 

The  only  question  remaining  is  whether 
this  court  Is  bound  to  consider  or  determine 
the  right  of  defradant  Town  to  hold  said 
office  upon  this  appeal.  The  appellants  do 
not  assail  the  sufficiency  of  the  evidence  to 
support  the  finding,  nor  do  they  specify  any 
errors  in  the  admission  of  such  evidence. 
The  only  assault  made  on  the  conclusion  of 
law  and  Judgmmt  Is  that  Involved  In  the  af- 
firmative assertion  of  tbeir  right  to  hold  such 
office.  In  fact  counsel  for  appellants.  In 
their  brief,  admit  that.  If  neither  of  their 
clloita  be  held  elected  to  anch  <^Sce,  it  can 


make  no  difference  to  either  of  them  whether 
defendant  Town  Is  or  Is  not  entitled  to  bold 
the  office.  The  relator  has  not  ap[>ealed,  and 
we  do  not  see  that  the  appellants  are  Inter- 
ested In  the  question.  So  far  as  they  are  con- 
cerned, the  object  of  the  action  "Is  to  deter- 
mine their  right  to  bold  the  office  which  they 
are  charged  with  usurping."  Whether  the 
defendant  Town  Is  entitled  to  the  office,  or 
whether  In  the  controversy  between  the  re- 
lator and  said  defendant  the  court  committed 
any  error.  Is  a  matter  which  does  not  concern 
the  appellants,  and  upon  which  they  are  not 
entitled  to  be  heard. 

Under  the  authoritira  we  do  not  think  It 
Is  either  the  privilege  or  duty  of  thla  court  to 
consider  errors  relating  to  that  portion  of  the 
Judgment  In  favcn-  of  defendant  Town.  Code 
Civ.  Proc.  i  475;  People  Abbott,  16  Cal. 
366 ;  People  t.  Campbell,  138  Cal.  17,  70  Pac. 
918;  People  r.  Flemmlng,  100  Cal.  641,  85 
Pac.  163,  38  Am.  St  Rep.  310;  People  t. 
Superior  Court  114  Cal.  478.  46  Pac.  383; 
March  v.  Barnet,  114  Cal.  375,  46  Pac.  152; 
Coyle  V.  Lamb,  123  Cal.  264,  55  Pac.  901; 
McCreery  v.  Everdlng,  44  Cal.  285;  McDonald 
V.  Taylor,  89  Cal.  45,  26  Pac.  595;  Tripp  v. 
Duane,  74  Cal.  01,  15  Pac.  439;  Ball  v. 
Nichols.  78  Cal.  195,  14  Pa&  831;  Western 
Lumber  Company  t.  Phillips.  94  Gal.  56,  29 
Pac.  328;  Dougherty  v.  Henarle,  47  Gal.  9; 
Smith  T.  Hawkins,  127  GaL  121,  59  Pac  295. 
While  all  claimants  and  intruders  may  be 
made  parties  to  an  action  of  this  character, 
still,  on  appeal,  the  Judgmmt  will  be  con- 
sidered several  as  to  each,  and  errors  not 
prejudicing  appellants  cannot  be  considered. 
Code  Civ.  Proc.  S  808.  It  must  be  admitted 
that  the  result  Is  somewhat  anomalous,  when 
considered  In  the  light  of  the  decislcms  In  the 
cases  of  People  v.  Davidson  et  al.  (Nos.  104 
and  108)  83  Pac.  159.  161,  but  rules  of  appel- 
late practice  so  well  established  cannot  be 
abrogated  by  this  court 

For  the  foregoing  reasons,  the  Judgment 
and  order  appealed  from  are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BTJO- 
KLBSt  J. 


MOONET  T.  BOARD  OF  SUP'RS  OF  TU- 
LARE COUNTT. 

(Gonrt  of  Appeal.  Second  District,  California. 
Oct  25,  1905.) 

1.  Schools  aito  School  Dimxon  —  Hibh 
Schools —- OuTr.TiMo  TusBmnr — ArrAca- 
lartT — Board  or  SnpEaviBoas—PowEBS. 

.Under  the  constitutional  provision  pro- 
hibiting taxation  withont  repre8entatl<»i,  the 
Legislature  has  no  power  to  confer  on  the  board 
of  supervisors  power  to  admit  territory  lying 
entirely  without  the  boundaries  of  a  munici- 
pality to  a  city  high  school  district  generallv 
with  the  consequent  burden  of  taxation  on  such 
outlying  territory  which  mteht  be  Imposed  tqr 
the  mnnlcipallty  of  which  It  was  not  a  part 

2.  Sams — STAXtrrBS — CoNSiBccnon. 

Pol.  Code,  I  1670.  subd.  22,  provides  that 
any  school  district  adjacent  to  a  Ugh  wduml 
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or  joint  union  Khool  dtetrlct  In  the  tame  or 
Id  an  adjoining  county  may  be  admitted  to 
the  high  school  diBtrlct,  by  action  of  the  board 
of  supervisors  of  the  coun^  in  whidi  the  BChool 
district  U  located,  on  such  terms  as  may  be 
agreed  on  whenever  a  majority  of  the  beads 
M  families  petition  for  such  annexation,  ac- 
companied by  a  petition  signed  by  a  majority 
of  the  members  of  the  high  school  lK>ard,  etc 
Held,  that  such  section  should  be  construed  as 
authorizing  merely  a  qualified  admission  of 
children  residing  in  a  school  district  adjoin- 
ing a  high  school  district  on  terms,  where  the 
general  admiaeion  or  annexation  of  territory 
was  not  permissible. 
8.  Save — AaBEEiamr — Constbuotion. 

Pol.  Code,  8  1670,  snbd.  22,  providee  for 
the  qualified  admission  of  an  adjacent  district 
school  to  an  adjoining  bigb  school  district  on 
terms,  and  declares  that  thereafter  the  di»- 
trict  shall  be  known  as  a  joint  union  school  dis- 
trict Held,  that  where  by  an  agreement  pnpUs 
of  the  L.  school  district  were  admitted  to  the 
T.  high  school  district,  hut  pupils  not  residing 
within  the  latter  were  not  permitted  to  attend 
the  high  school,  except  on  payment  of  a  tnitfon 
fixed  by  the  high  school  board,  the  term  "T. 
High  School  District"  should  not  be  construed 
as  designating  a  new  district ;  there  having 
been  no  intention  of  the  board  of  supervisors 
to  onioniie  the  two  dlstricta  generally. 

4  BAU — BOABD  or  SUFCBTUHWS — ^AOIS — CQXT- 

Under  Pol*.  Code,  i  1670,  suhd.  22,  autboi" 
izing  the  board  of  supervisors  on  petition  to 
authorise  the  admiasioD  of  a  school  district 
to  an  adjoining  bigb  school  district  on  terms, 
a  finding  of  facts  necessary  to  the  exercise  of 
the  board's  jurisdiction  on  a  petition  under 
such  section  was  conclusive. 

Appeal  from  Snp^r  Oourt,  Tolare  Ooim> 
t7;  W.  B.  Wallace,  Judge. 

Action  by  Hugb  H.  Mooney  against  tlie 
board  of  superrlBors  of  Tulare  county.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

D.  McFadzean,  J.  W.  Davis,  and  C.  L.  Rus- 
sell, for  appellants.  Hannah  &  Miller  and 
Maurice  B.  Power  (Oarl>er,  C^eswell  &  Gar- 
bo^  and  SuIIiTan  &  SnlllTan,  of  counsel),  for 
respondent. 

ALLEN,  J.  The  pUUntlfl  obtained  a  writ 
of  review  from  the  superior  court  of  Tulare 
county  for  the  purpose  of  annuling  an  order 
of  tbe  supervisors  of  said  county  directing 
that  Liberty  school  district  shall  become,  and 
ordering  tbe  same  to  be  made,  a  part  of  the 
Tulare  bigb  school  district  for  high  school 
purposes.  Upon  a  return  to  the  writ  and  a 
hearing  thereon,  the  court  rendered  its  judg- 
ment, annuling  such  order  and  all  proceed- 
ings thereunder.  From  this  judgment  the 
respondents  to  the  writ  have  appealed. 

The  return  to  the  writ,  which  comprises 
the  record  before  the  board,  shows  that;  up- 
on presentation  of  a  petition  signed  by  cer- 
tain of  the  heads  of  families  in  Liberty 
school  district,  the  trustees  of  such  school 
district  and  tbe  trustees  of  the  Tulare  high 
school  district  joined  In  a  petition  to  the 
board  of  supervisors  of  Tulare  county,  pray- 
ing that  Liberty  school  district  be  admitted 
to  the  Tulare  dty  high  school  district,  upon 


certain  terms  theretofore  agreed  upon  be- 
tween the  boards  of  trustees ;  that  upon  the 
bearing  of  such  petition  the  board  of  super- 
visors found  that  the  signatures  to  the  peti- 
tion signed  by  the  heads  of  families  were 
sufficient  in  number,  that  tbe  terms  agreed 
upon  wOTe  proper  and  rensonahle,  tliat  the 
districts  were  adjacent,  and  made  the  order 
above  referred  to.  These  proceedings  before 
tbe  board  of  supervisors  were  instituted  un- 
der, and  the  authority  for  tbe  order  based 
upon,  subdivision  22  of  section  1670,  Pol. 
Code,  which  provides :  "Any  school  district 
adjacent  to  a  high  school,  union,  or  joint 
union  high  school  district  In  tbe  same  or  in 
an  adjoining  county,  may  be  admitted  to  said 
high  school  district  by  action  of  the  board  of 
supervisors  of  the  county  in  which  tbe  school 
district  is  located,  upon  such  t^ms  as  may 
be  agreed  upon  between  the  trustees  of  the 
school  district  seeking  admission  and  the 
high  school  board,  whenever  a  majority  or 
the  beads  of  families,  as  shown  by  the  last 
preceding  school  census,  shall  present  to 
said  board  of  supervisors  a  petition  for  such 
annexation,  accompanied  by  a  petition  signed 
by  a  majority  of  the  members  composing  the 
high  school  board  of  the  district  to  which 
the  admission  Is  desired.  *  *  *  All  the 
provisions  relative  to  the  levy  and  collection 
of  tax  necessary  to  malutain  a  union  high 
school  district,  shall  apply  to  tbe  levy  and 
collection  of  the  tax  required  for  a  Joint 
union  school  district,  as  In  this  section  pro- 
vided." 

The  paramount  question  involved  upon 
this  appeal  relates  to  tbe  extent  of  power,  if 
any,  conferred  by  such  subdivision  upon  the 
board  of  supervisors  In  relation  to  the  ad- 
mission for  high  school  purposes  to  a  city  high 
school  of  an  adjacent  school  district  lying 
entirely  without  the  municipality.  If  the  ob- 
ject and  intent  of  the  act  is  to  admit  gen- 
erally, with  the  consequent  burden  of  taxa- 
tion upon  the  ouUylng  territory  which  might 
be  imposed  by  the  municipality,  of  which  it 
was  not  a  part,  and  in  the  election  of  whose 
taxing  or  administrative  officers  It  bad  no 
voice  or  sbar^  we  should  have  no  .hesitancy 
in  determining  that  it  would  be  In  violation 
of  the  cardinal  principle  that  "there  shall  be 
no  taxation  without  representation";  and 
when  we  consider  that  portion  of  subdivision 
22  in  relation  to  the  taxing  power  In  the  dis- 
trict created  as  being  conferred  upon  those 
who  levy  taxes  for  union  high  schools,  name- 
ly, the  board  of  supervisors,  we  are  impress- 
ed with  the  opinion  that  the  L^slature  nev- 
er sought  by  this  act  to  repeal  those  provi- 
sions of  the  municipal  corporation  act  which 
conferred  upon  the  legislative  body  of  0ie 
municipality  tbe  poww  to  levy  taxes  for  all 
municipal  purposes,  of  whltfb  tbe  anpptnrt 
and  maintenance  of  tbe  schools  Is  a  part 
Board  of  Education  v.  Board  of  Trustees, 
129  Oal.  600,  62  Pac.  ITS.  Again,  the  aub- 
dlvlslon  refers  to  terma  ot  admUislon  to  be 
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agreed  upon.  This  Is  Inconsistent  with  tbe 
Idea  of  a  general  admission  to  the  extent  of 
Its  incorporation  Into  the  body  of  the  city 
blgb  school ;  for,  if  such  Incorporation  were 
possible,  the  maintenance  and  support  of  the 
school  district,  and  each  and  everr  part 
thereof,  would  be  borne  by  all  alike  and 
properly  within  the  district  taxed  as  provid- 
ed by  section  1,  art  13,  of  the  Constitution, 
and  the  correqwndlng  benefits  would,  of  ne- 
cessity, extend  to  all  within  the  territory  so 
taxed.  That  this  act  shall  have  ^ect,  there- 
fore, it  must  be  construed  as  proTlding  for 
a  qualified  admission  In  cases  where  a  gen- 
eral admission  Is  not  permissible,  and  that 
the  Legislature  was  seeing  to  provide  for 
the  general  admission  of  all  children  within 
a  district  entitled  by  reason  of  scholarship  to 
high  school  training  upon  such  terms  as 
might  be  proper,  supplementing  those  pro- 
visions of  the  school  ]aw,  where  In  individu- 
al Instances  the  board  of  trustees  was  au- 
thorized to  admit  children  outside  the  high 
school  district.  Viewing  the  subdivision  in 
this  light,  no  reason  Is  apparent  why  the 
power  of  admission  upon  terms  should  not 
be  exercised.  Looking  Into  the  return  again, 
we  find  jhat  by  the  agreement  entered  Into 
between  the  Liberty  school  district  and  the 
Tulare  high  school  district  scholars  In  the 
eighth  grade  were  to  be  admitted  Into  the 
grammar  school  without  taltlon;  that  no  pu- 
pil residing  outside  of  the  Tulare  high  school 
district  should  be  permitted  to  attend  said 
high  school  as  a  pupil,  except  upon  pay- 
ment in  advance  of  the  monthly  tnition  fee 
to  be  fixed  by  the  high  school  board,  nor 
even  then,  if  their  attendance  for  any  cause 
was  detrimental  to  the  interests  of  the  school. 

Nor  can  we  say  that  the  term  "Tulare 
High  School  District,"  employed  In  the  agree- 
ment, had  reference  to  such  district  after 
'Qie  admission  therein  of  the  adjacent  dis- 
trict ;  for  subdivision  22  designates  such  new 
district  as  a  Joint  union  school  district 
These  conditions  so  agreed  upon  and  Incor- 
porated in  the  order  of  admission  by  the 
board  of  supervisors  negative  any  Intention 
of  general  admission  of  Liberty  high  school 
district  into  the  body  of  the  city  high  school, 
or  of  assuming  any  taxing  power  by  the  city 
over  the  outlying  district  Whatever  may 
have  been  the  intent,  however*  no  power  rts- 
posed  In  the  anpervisors  to  admit  generally 
to  the  city  hit^  school  such  outlying  territo- 
ry In  any  manner  other  than  upon  terms 
aqnltable  and  Just,  which  did  not  Involve 
power  of  taxation.  Am  we  construe  the  act, 
It  Is  eminently  fair  and  confers  a  proper  and 
constitntional  power  npon  tlie  board  of  super- 
visors; and  their  order  of  admission,  while 
general  In  Its  tmna,  is  shown  to  have  been 
based  upon  an  agreement,  and  such  agree- 
ment forma  a  part  of  the  order  whereby  pu- 
pils in  Liberty  wdiool  district  ate  oitltled  to 
prlTileges  of  t))e  dty  districts  upcm  com- 
plUuice  with  the  terms  of  admission.  The 


petitions  filed  eonfcored  npim  tbe  board  of 
supervisors  jurisdiction  to  act.  to  bear  and 
determine  the  questions  Involved,  and  what- 
ever facts  it  was  necessary  to  find  as  prereq- 
nisite  to  the  order  were  found  in  the  axer- 
clse  of  their  Jurisdiction,  and  when  so  found 
are  conclusive.  Pe(q)le  t.  Town  of  Loyalton 
(Cal.)  S2  Pac.  620. 

Under  this  view  of  the  case,  the  plalntifr 
is  not  shown  to  be  Injured  or  affected  by  the 
order  In  any  respect  In  bis  petition  for  the 
writ  It  Is  alleged  that  grievous  and  burden- 
some taxes  will  be  imposed  upon  plaintllf  a 
land  lying  outside  the  municipality  for  the 
support  of  the  city  high  sdiool.  It  Is  8ufl^ 
clent  to  say  that  If  such  attempt  be  made 
by  the  city  authorities  to  levy  and  collect 
taxes  upon  lands  outside  the  Talare  hifl^ 
school  district  then,  and  not  until  thea,  may 
plaintiff  be  heard  In  relation  Oiereto.  En- 
tertaining the  views  hereinbefore  expressed. 
It  is  unnecessary  to  consider  or  determine 
the  many  other  interesth^  qaestlons  argued 
by  counsel  in  their  very  well-coniridered 
briefs'. 

The  Judgment  and  order  of  the  superior 
court  are  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  the  writ 

We  concur:  QRA.T,  P.  J. ;  SMITH.  J. 


In  re  SMITH,  Judge. 

(Court  of  Appeal,  First  District,  California, 
^ov.  10,  1905.) 

1.  COUBTS— JUDQHINT  OF  APPELLATE  COUBT— 
FiNALITT— TbAWSFEB  OF  CAUSE. 

Const,  art.  6,  1  4,  provides  that  the  Su- 
prenie  Court  shall  have  power  to  order  any 
cause  pending  therein  to  be  heard  by  a  District 
Court  of  Appeal,  and  to  order  any  cause  pend- 
ing before  a  District  Court  of  Appeal  to  be 
heard  by  the  Snpreme  Court,  before  juil^ment 
has  been  pronounced  by  a  District  Couri:  of  Ap- 
peal, or  within  30  days  after  sucli  judgment 
shall  have  become  final  therein,  which  judgment 
shall  become  final  on  the  expiration  of  30  days 
after  the  same  shall  have  been  pronounceid. 
Beld,  that  a  Judgment  of  a  District  Court  of 
Appeal  was  not  conclcsive,  nor  was  its  opinion 
a  condusive  declaration  of  the  law  applicable  to 
the  case,  until  30  days  had  expired  after  its 
judgment  was  pronounced. 

2.  Same— GonsTmmoN— ConsTBUOTioN. 

Const  art  6,  I  4,  authorizes  the  Suprone 
Court  to  order  the  hearing  and  determination  of 
any  cause  pending  in  a  District  Court  of  Ap- 
peal by  the  Supreme  Court  within  30  days 
after  the  judgment  of  the  District  Court  of  Ap- 
peal shall  become  final,  on  the  expiration  of  90 
days  after  the  same  sheill  have  been  pronounced. 
ffetd,  that  the  provision  that  the  judgment  of 
the  appellate  court  shall  become  "final  therein" 
00  the  expiration  of  30  days  did  not  render  such 
Judgments  conclusive  at  that  date  of  tbe  rights 
of  uie  parties,  but  merely  deprived  the  District 
Court  of  Appeal  of  any  further  power  to  set 
it  aside  or  modify  it ;  the  Supreme  Court  being 
■till  entitled,  within  SO  days  aftv  the  indgment 
became  final,  to  order  the  cause  to  oe  heard 
and  determine  the  same  Itself. 

3.  Same— SupBBiiE  Court  Ritles— CosrsTBt70- 

TION— EEMIITITUB. 

The  word  "remittitur,"  used  in  Supreme 
Court  rule  34  (78  Pac.  xili),  providing  that 
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when  a  judt^nieiit  of  a  District  Court  of  Appeal 
becomes  final  therein,  the  remittitar  shall  not  be 
lisaed  nntil  after  the  lapse  of  80  days  ther«- 
after,  nnless  otherwise  ordered,  designates  the 
jodgmeot  of  the  appellate  triboDal  whict  is 
authenticated  to  the  court  from  which  the  ap- 
peal is  taken,  and  correspoads  to  "mandate," 
used  In  the  practice  of  the  United  States  Su- 
preme Court. 
4.  Saub— Application. 

Supreme  Court  role  34  (78  Pac.  ziil);  pro- 
Tiding  that,  when  a  judgment  of  a  District 
Court  of  Appeal  becomes  final  therein,  the  re- 
mittitur shall  not  be  issued  until  80  days  there- 
after, applies  to  all  judgments  of  the  Supreme 
Court  and  of  the  District  Court  of  Appeal, 
whether  rendered  in  the  exercise  of  their  ap- 
pellate or  original  jurisdiction. 
B.  Same— Bbbeabing—Foweb  to  Obant. 

The  authority  of  the  Supreme  Court  to  pro- 
vide for  a  rehearing  in  a  case  where  it  naa 
pronounced  judgment,  and  to  stay  the  issuance 
of  a  remittitur  until  its  decision  on  a  petition 
for  rehearing,  exists,  though  the  Gonatitntioii 
contains  no  provision  therefor. 

6.  MAKDAKua  —  Acts  of  Judoxs  — Stay  of 
PBOOEiDinoa. 

Where  a  trial  judge  was  directed  by  manda- 
mus to  forthwith  secure  the  serTlces  of  some 
other  judge  to  preside  at  tbe  trial  of  a  (^rtaia 
cause,  and  to  near  all  proceedings  thAreia  or 
show  cause  before  the  Supreme  Court  on  a 
ftpecified  date  why  he  should  not  do  bo,  the  writ 
operated  as  a  stay  of  all  action  on  his  part 
until  the  rendition  of  the  judgment  of  the  Su- 
preme Court  and  the  entry  of  the  remittitur  on 
such  judgment  In  the  superior  court. 

7.  Same— Violation— CcKTKMPT. 

Mandamus  was  issued  directing  a  trial 
judge  forthwith  to  secure  tbe  services  of  another 
judge  to  hear  all  proceedings  In  a  certain  ac- 
tion or  show  cause  before  the  Supreme  Court 
on  June  26,  1906,  why  he  should  not  do  so. 
Od  the  return  day  be  appeared  and  made  return 
of  his  reasons  for  not  obeying  the  writ,  and  on 
August  12th  the  opinion  denying  the  petitioner's 
application  for  mandamus  was  Sled.  On  Au- 
gust ^th,  before  remittitur  had  been  filed  in  the 
superior  court,  the  Judge  made  an  order  that 
certain  motions  pending  in  the  cause  be  set  for 
hearing  before  uim  on  August  29th,  and  an- 
nounced that  be  would  hear  and  determine  the 
same.  Seid,  that  rach  order  etaistltuted  a 
technical  contempt. 

Petition  against  Lncas  F.  Smitb,  judge  of 
the  superior  court  of  Santa  Cruz  county,  for 
contempt  of  tbe  Supreme  Court  Citation  and 
order  to  show  cause  discharged. 

Rehearing  denied  December  9, 19(^. 

D.  M.  Delmas  and  Wm.  M.  Afdclotte,  for 
petitioner.  Joseph  H.  Skinn.  Cbas.  M.  Cas- 
Bin,  and  BenJ.  E.  Knight,  Diet  Atty.,  for  re- 
spondent 

HARRISON,  P.  J.  The  reqwudent  Is  the 
judge  of  the  superior  court  for  the  county  of 
Santa  Cruz,  and  In  ao  action  pending  In  said 
court,  wherein  Elizabeth  A.  Noel  is  plaintiff 
and  nieophllua  Noel  is  defendant,  the  latter 
filed  an  affidavit  to  the  effect  that  he  could 
not  have  a  fair  and  Impartial  trial  of  tbe 
cause  or  hearing  of  any  motion  therein  before 
the  respondent  by  reason  of  bis  bias  and  prej- 
udice, and  for  that  reason  moved  the  court 
to  secure  the  services  of  some  other  Judge  to 
act  In  bis  stead.  This  motion  was  denied  by 


the  respondent,  and  thereupon,  upon  Uie  ap- 
pUcatlm  of  the  aald  defendant  tbls  eonrt 
laaned  a.  writ  of  mandate  directed  to  tbe 
respondent,  commanding  him  that  Immedi- 
ately aftor  the  receipt  of  said  writ  be  do 
"forthwith  secnre  the  services  of  some  Jndge 
of  another  court  to  preside  at  tbe  trial  of  said 
canse  and  of  all  proceedings  therein,"  ex  that 
he  show  cause  before  this  conrt  on  June  26^ 
1905,  why  be  sbonld  not  do  so.  The  writ  was 
served  upon  tbe  re^ndent  Jane  2d,  but  be 
did  not  In  any  raQ>ect  comply  wlUi  Its  terms, 
and  on  Uw  20th  <Uty  of  Jnne  be  an>eared  be- 
fore tbls  conrt  and  presented  his  reasons  for 
not  cAieying  tbe  writ  After  argnmuit  there- 
on tbe  matter  was  submitted  for  dedsUm  and 
talc«i  nnder  advlsonent  by  tbe  court,  and  on 
Aiignst  12th  tbls  court  filed  its  opinion,  holding 
that  the  petitioner  for  tbe  writ  of  mandate 
was  not  entitled  thereto,  and  d«iled  his  ap- 
plication therefor.  On  Angnst  2Sth  the  re- 
spondent made  an  order  In  the  superior  conrt 
afbresald  fliat  certain  motions  still  poidlng  in 
said  court  in  the  case  of  Noel  t.  Noel  be  set 
down  tor  hearing  before  him  on  ttie  29th 
of  August  and  annoumsed  that  be  would  Husd 
bear  and  dispose  of  tbe  sem&  Upon  pre- 
sentliv  an  affldarlt  of  these  facts  Uils  conrt 
upon  the  motion  of  tbe  defendant  in  said 
action  of  Noel  t.  Noel,  issued  a  citation  to 
the  reqwndent  directing  talm  to  appear  be- 
fore It  on  September  11th  to  ^hiw  cause  why 
he  should  not  be  puuisbed  for  contraupt  On 
that  day  he  appeared,  and,  in  answer  to  the 
citation  and  In  defense  of  his  action,  relied 
upon  the  opinion  and  Judgment  of  the  conrt 
rendered  as  aforesaid  on  August  12tb. 

Article  6.  1  4.  of  tbe  CoustltuUon  of  this 
state  declares:  "The  Suprane  Court  shall 
bare  power  to  order  any  cause  pending  be- 
fore  the  Supreme  Court  to  be  beard  and 
determined  by  a  District  Gonrt  of  Appeal, 
and  to  order  any  canse  pending  btfore  a 
District  Court  of  Appeal  to  be  heard  and 
determined  by  the  Suprrane  Court  Tlie  or- 
der last  mentioned  must  be  made  before  Judg- 
ment has  been  pronounced  by  a  District  Court 
of  Appeal,  or  within  thirty  days  after  such 
Judgment  shall  become  final  tbereln.  Judg- 
ments of  the  District  Courts  of  Appeal  shall 
become  final  therein  npon  the  expiration  of 
thirty  days  after  the  same  shall  have  been 
pronounced."  By  virtue  of  the  last  sentence 
thus  quoted  from  the  Constitution  tbe  Judg- 
ment of  a  District  Court  of  Appeal  is  not  con- 
clusive upon  tbe  rights  or  obligations  of  the 
parties  to  any  cause  or  proceeding  submitted 
for  its  decision,  until  the  expiration  of  SO- 
days  after  such  judgment  is  pronounced ;  and 
during  that  time  the  opinion  which  the  court 
may  give  as  the  grounds  of  its  decision  does 
not  become  a  conclusive  declaration  of  the 
law  applicable  thereto,  but  may  be  changed, 
modified,  or  set  aside  (see  Broder  v.  Superior 
Court  103  Cal.  121,  87  Pac.  143),  and  conse- 
quently cannot  be  invoked  In  any  other  tri- 
bunal  as  evldouse  of  tliose  rights  or  obliga- 
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tloiu.  Neither  Is  the  provlalon  that  the  Judg- 
ment of  said  court  shall  become  "final  there- 
in" upon  the  expiration  of  30  days  to  be  con- 
B trued  as  rendering  such  Judgment  conclnslve 
at  that  date  of  the  rights  of  the  parties.  The 
effect  of  this  clause  Is  to  take  from  the  Dis- 
trict Court  of  Appeal  any  further  power  to  set 
aside  or  modify  its  Judgment;  but,  under 
the  preceding  sentence  of  the  section  quoted 
above,  the  Supreme  Court,  at  any  time  with- 
in 30  days  after  the  Judgment  shall  have 
become  "final  therein,"  may  still  order  the 
cause  to  be  heard  and  determined  by  itself. 
Such  an  order .  will  have  the  effect  to  set 
aside  and  vacate  the  Judgment  of  the  District 
Court  of  Appeal,  and  with  It  the  value,  as 
an  authority,  of  the  opinion  upon  which  the 
decision  was  rendered.  For  the  purpose  of 
carrying  this  provision  of  the  Constitution 
Into  effect,  and  affording  to  litigants  an  op- 
portunity to  obtain  the  Judgment  of  the  Su- 
preme Court  in  a  cause  decided  by  a  District 
Court  of  Appeal,  the  Supreme  Court  has 
adopted  the  following  rule,  which,  under  the 
constitutional  provision  authorizing  that 
court  to  adopt  rules  for  the  government  of 
the  District  Courts  of  Appeal,  Is  a  measure 
of  the  rights  of  litigants  In  those  courts,  viz. : 
Itule  84.  When  a  Jn^^ment  of  a  District 
Court  of  Appeal  becomes  final  therein  the 
rmittttor  shall  not  be  issued  until  after  the 
lapse  of  thirty  days  thereafter  unless  other- 
wise ordwed."  78  Pac.  xlll. 

Formerly,  when  a  writ  of  error  was  is- 
sued out  of  the  House  of  Lords  to  the  Court 
of  King's  Bench,  the  original  record  was  It- 
self taken  to  that  body  with  the  return  upon 
the  writ  and  the  Judgment  of  the  House  of 
Lords  was  afterwards  entered  upon  this  rec- 
ord with  the  recital  that  It  Is  sent  back— 
remittitur — to  be  carried  Into  effect  by  the 
Court  of  King's  Bench.  In  the  meantime, 
and  until  the  remittitur  was  entered  In  the 
latter  court,  the  Judgment  was  not  under  the 
control  of  that  court  or  capable  of  being 
enforced  by  It  A  similar  procedure  has  pre- 
vailed In  many  of  the  jurisdictions  of  this 
country,  even  where  the  appellant  Jurisdic- 
tion has  been  exercised  by  means  of  an  ap- 
peal Instead  of  by  a  writ  of  error.  In  this 
state,  and  In  many  other  Jurisdictions,  the 
original  record  remains  In  the  court  from 
which  the  appeal  is  taken,  and  a  transcript 
thereof  Is  filed  with  the  ai^ellate  court  for 
Its  consideration.  By  reason  of  these  changes 
In  procedure  and  In  the  mode  by  which  the 
appellate  tribunal  obtains  Jurisdiction  to  re- 
view the  Judgment  of  the  lower  court  and  al- 
so by  reason  of  the  Increased  exercise  of  Its 
ai^llate  Jurisdiction  in  modem  days  by 
amtrolllng  in  advance  the  action  of  Inferior 
courts,  the  word  "remittitur"  has  received 
an  additional  meaning  to  that  originally 
given  to  It;  and,  as  used  In  the  above  rule, 
is  the  term  ^ployed  to  designate  the  Judg- 
ment of  the  aM*ellate  tribunal  which  Is  an- 
thestlcated  to  the  court  from  which  the  ap- 


peal is  taken  or  over  which  Its  controlling 
Jmisdlctlon  Is  exercised,  and  corresponds  to 
the  "mandate"  used  In  the  practice  of  the 
United  States  Supreme  Court  The  rule  It- 
self Is  universal  In  Its  terms  and  applies  to 
all  Judgments  of  the  Supreme  Court  or  of 
the  District  Courts  of  Appeal,  whether  ren- 
dered In  the  exercise  of  their  appellate  Juris- 
diction or  by  virtue  of  their  original  Jurisdic- 
tion exercised  for  the  control  or  direction  of 
the  action  of  the  superior  courts.  The  Con- 
stitution contains  no  provision  authorizing 
the  Supreme  Court  to  grant  a  rehearing  after 
a  Judgment  has  been  rendered  by  it  sitting  in 
bank ;  hut  its  authority  to  provide  for  a  re* 
hearing^  in  %  case  where  It  has  pronounced 
Judgment  and  to  stay  the  Issuance  of  a  re- 
mittitur upon  such  Judgment  until  after  its 
decision  upon  a  petition  for  rehearing,  even 
where  there  Is  no  constitutional  provision  on 
the  subject  was  very  clearly  and  conclusively 
shown  In  the  opinion  of  the  Chief  Justice  In 
Re  JesBup,  81  Cal.  408,  21  Pac.  976,  22  Pac. 
742,  6  L.  R.  A.  694.  In  that  case  the  court 
after  rendering  a  Judgment  aflSrmlng  the  ac- 
tion of  the  lower  court,  granted  a  rehearing, 
and  subsequently  rendered  a  Judgment  re- 
versing the  order  appealed  from.  Its  power 
to  do  this  was  challenged  by  the  losing  party ; 
bnt  Its  action  was  held  to  have  been  author- 
ized by  virtue  of  the  principle  that  "It  is  one 
of  the  Inherent  powers  of  every  ai^llate 
court  to  revise,  to  modify  and  to  correct  Its 
judgments  so  long  as  they  are  undo-  Its 
control";  that  for  the  purpoae  of  enabling 
it  to  exercise  this  power  It  may  temporarily 
stay  the  Issuance  of  a  remittitur  upon  the 
judgment;  that  Its  jurisdiction  over  a  case 
when  once  obtained  continues  until  Its  re- 
mittitur Is  r^ularly  Issued;  and  that  while 
a  case  remains  within  Its  jurisdiction  it  may 
grant  a  rehearing  after  a  Judgment  has  once 
been  pronounced.  In  Grangers'  Bank  v. 
Superior  Court,  101  Cal.  196,  86  Pac.  642,  It 
was  held  that  the  same  principle  Is  applicable 
to  judgments  rendered  by  the  Supreme  Court 
in  the  exercise  of  Its  original  jurisdiction  as 
well  as  in  the  exercise  of  Its  appellate  Juris- 
diction. It  follows  from  the  foregoing  princi- 
ples that  until  the  remittitur  upon  the  afore- 
said judgment  given  by  this  court  on  August 
12tb  should  be  Altered  In  the  superior  court 
for  Santa  Crua  county,  the  respondent  was 
precluded  from  taking  any  judicial  action  in 
the  aforesaid  case  of  Noel  v.  Noel. 

The  suf^estion  made  at  tlie  hearing  herein 
that.  Inasmuch  as  no  order  had  been  made 
staying  proceedings  In  the  case  of  Noel  v. 
Noel  when  the  writ  of  mandate  was  Issued, 
the  respondent  was  at  liberty  to  hear  the  mo- 
tions. Is  not  entitled  to  consideration.  There 
were  no  proceedings  In  the  cause  to  be  stayed 
except  such  as  would  be  taken  in  pursuance 
of  an  order  of  court  made  by  the  respondent ; 
and  the  terms  of  the  writ,  wherein  he  was  di- 
rected to  "forthwith  secure  the  service  of 
some  other  Jodge  at  uiottafir  oonntr  to  ^e- 
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side  at  the  trial  of  aald  action  and  of  all 
proceedings  therein,"  are  Inconsistent  with 
his  retaining  any  authority  to  exercise  Judi- 
cial action  In  .Oie  case,  and  of  themselves 
operated  as  a  stay  of  all  action  by  him  there- 
in. Permission  was  Impliedly  given  him  by 
the  terms  of  the  writ  to  delay  a  compliance 
with  Its  directions  nntil  the  return  day  there- 
of, and  on  that  day  to  show  cause,  if  any  he 
bad,  why  the  writ  should  not  be  obeyed ;  but 
nntil  this  court  should  render  fta  Judgment 
that  such  cause  had  been  shown  and  such 
Judgment  had  become  final  the  writ  remained 
In  full  force;  and,  although  a  further  delay 
In  complying  with  its  directions  until  the 
court  should  determine  whether  the  cause 
shown  by  him  was  sufficient  would  be  ex- 
cusable, he  was  during  all  this  time  forbidden 
by  ttie  force  of  the  writ  from  taking  any  af- 
flnnatiTe  action  in  disregard  of  its  terms. 
It  would  not  be  contended  for  a  moment  that 
if,  upon  receipt  of  the  writ  In  June,  or  at 
any  time  before  the  return  day,  the  respond- 
ent had  granted  the  motions  then  pending  be- 
fore blm,  or  bad  himself  entered  upon  the 
trial  of  the  cause,  such  conduct  would  not 
have  been  In  direct  and  flagrant  violation  of 
the  writ  and  a  contempt  of  the  authority  of 
this  court  As  above  shown,  however,  such 
action  would  be  equally  in  violation  of  the 
writ  if  taken  at  any  time  before  the  remit- 
titur upon  the  Judgment  therein  should  be 
entered  In  the  superior  court  In  tbls  con- 
nection it  Is  not  Inappropriate  to  observe,  al- 
though it  baa  no  bearing  upon  the  decision 
herein,  that,  after  this  court  had  rendN'ed 
Its  aforesaid  Judgment  and  since  the  hearing 
upon  this  citation,  the  Supreme  Court  or- 
dered the  application  for  the  mandate  to  be 
heard  and  determined  by  Itself,  thus  vacat- 
ing the  Judgment  rendered  by  this  court  and 
leaving  the  writ  of  mandate  with  the  same  ef- 
fect as  wbm  originally  Issued.  It  must  be 
held,  therefore,  that  In  making  the  order  of 
August  26th  appointing  a  day  for  hearing  the 
aforesaid  motions  In  said  cause  of  Noel  v. 
Noel,  and  declaring  that  on  that  day  he 
would  personally  hear  and  dispose  of  the 
same,  the  respondent  acted  In  disregard  of 
the  writ  of  mandate  and  In  violation  of  the 
order  of  tills  court  But  while  we  are  com- 
pelled to  hold  that  In  this  violation  of  the 
order  of  the  court  the  respondent  was  tech- 
nically guilty  of  contempt,  we  are  at  the 
same  time  satisfied  that  his  action  was  the 
result  of  an  erroneous  Interpretation  of  the 
terms  of  the  writ  and  of  the  law  applicable 
thereto,  made  by  him  In  good  faith,  and  that 
bis  action  was  not  taken  by  reason  of  any 
disrespect  to  this  court  or  with  any  Intention 
to  disobey  Its  order;  and  for  these  reasons 
we  are  not  Inclined  to  visit  bis  action  with 
any  penalty  by  way  ot  punishment 

The  citation  and  order  to  sbow  came  liwe- 
In  are  discharged. 

We  ctmcur:   COOPEB,  J.;  HAIjU  J. 
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McCABTT  T.  WILSON. 

(Court  of  Appeal,  Third  District,  California. 
Nov.  9,  1805.) 

1.  SXOKPTIONS,    BlU.  or— FUJNO— fiEBTIOB— 

Time— Statutes. 
The  right  ot  a  party  to  an  election  contest 
to  serve  and  file  a  bill  of  exceptions  after  an 
adverse  Judgment  is  granted  by  Code  Gtv. 
Proc.  {  6o0,  jtroviding  that  a  party  desiring  to 
have  exceptions  taken  at  the  trial  settled  in  a  bill 
of  exceptions  must,  within  10  days  after  the 
judgment  and  motion  therefor,  prepare  and 
serve  the  draft  of  the  bill,  unless  time  for  so 
doing  is  extended  by  the  judge,  or  by  stipulation 
ot  the  opposing  attorney,  and  not  by  section 
049.  declaring  that  a  bill  containing  the  ex- 
ception to  any  decision  may  be  presented  for 
settlement  at  the  time  the  decision  is  made,  and. 
after  tiaving  been  settled,  shall  be  signed  the 
Judge  and  filed  with  the  clerk,  etc 
Z  SaHK— EXTEKSIOK  OT  TlUK— CONomOItS— 

JuBianicTioN. 

The  court  has  Jurisdiction  to  make  an  order 
extending  the  time  within  which  a  partr  Is  en- 
titled to  serve  and  file  Us  draft  of  a  Uu  of  ex- 
ceptions conditional. 
8.  SAin— DisoBETioii— BzraoiSK. 

Where,  In  an  election  contest,  the  Supreme 
Court,  having  before  it  the  merits  of  the  contest, 
had  decided  that  contestant  was  elected  to  the 
office,  and  <m  the  second  trial  contestant  pre- 
vailed, and  conteetee  failed  to  serve  and  file  a 
draft  of  Us  bill  of  exceptions  within  the  time 
required  and  the  appeal  might  result  in  cootes- 
tee  holding  the  office  until  the  close  of  the  term, 
it  was  not  an  abuse  of  the  trial  court's  discre- 
tion to  make  an  order  extmding  the  time  within 
which  conteatee's  bill  of  exceptions  could  be 
served  and  filed  conditioned  on  his  snrrenderiog 
the  office  to  contestant  pending  appeal ;  con- 
testant being  required  to  give  secnrltj  to  repay 
emoluments  received  In  caae  eontestea  prevailed 
in  the  aiveaL 

Aroeal  from  Superior  Court,  DI  Dorado 
County;  H.  D.  Amot,  Judge. 

Election  contest  by  T.  E.  McCarty  against 
S.  B.  Wilson.  From  an  order  extendlns 
the  time  within  which  defendant  could  file 
and  serve  hie  draft  of  a  bill  of  exc^)ti<nis 
on  condition*  apedfied,  after  an  adverss 
judgment,  he  appeals.  Affirmed. 

William  F.  Bray  and  W.  C.  Burgesa,  for 
appellant  Charles  A.  Swlssler  and  Abe 
Darlington,  for  respondent 

CHIPMAN,  P.  J.  This  cause  Is  an  elec- 
tion contest  for  the  office  of  superintendent 
of  schools  for  Ell  Dorado  county,  arising 
at  the  eiecUon  held  Novembo-  4.  1902.  At 
the  first  trial  Judgment  went  In  favor  of  the 
contestee,  who  had  boen  declared  elected 
and  to  whom  a  certiScate  of  election  bad 
been  issued,  but  on  appeal  to  the  Supreme 
Court  the  Judgment  was,  on  February  23, 
190Q,  reversed.  82  Pac.  243.  At  the  sec- 
ond trial  Judgment  went  for  contestant 
on  June  12,  1905,  annulling  contestee's  cer- 
tificate of  election  and  setting  aside  his  elec- 
tion to  said  office.  On  June  17,  1905,  con- 
testant served  and  filed  notice  of  entry  of 
Judgment  and  contestee  having  failed  to 
aorre  Us  draft  of  biU  <tf  excepUoni  witUn 


Digilized  by 


MoCABTT  T.  WILSON. 


m 


to  days,  and  bavlng  failed  to  apply  to 
Lbe  court  or  to  counsel  for  contestant  for 
an  extension  of  time,  contestee  on  July  1, 
1905,  applied  to  the  court  for  relief  under 
section  473,  Code  Civ.  Proc.  The  court 
granted  contestee'a  motion  on  the  foliow- 
log  condition:  "The  respondent  [contestee] 
shall  within  8  days  let  the  contestant  into 
the  possession  of  the  office  in  controTersy, 
and  permit  the  contestant  to  fully  enjoy 
the  emoluments  thereof  pending  an  appeal 
of  this  case  to  the  District  Court  oC  Appeal 
and  to  the  Supreme  Court  of  the  United 
States,  should  said  last  appeal  be  taken.  Be- 
fore surrendering  said  office,  as  here  require 
ed,  the  contestant,  McCarty  shall  give  secnri- 
to  the  respondent,  Wilson  that  If  said  ap- 
peals, or  either  of  them,  are  successful,  that 
said  contestant  will  pay  to  the  respondent 
vithln  10  days  after  the  coming  down  of  the 
remittitur  tlkereln  the  same  emolnments  of 
the  said  office  that  Hie  respondent  would 
have  been  entitled  to  had  he  remained  In 
aaid  office  during  the  time  contratant  shidl 
have  been  In  posaesslou  thereof,  togetfaor 
with  respondent's  costs  on  appeal.  If  said 
appeals,  m  either  ot  them,  are  unsncceasfal 
res^ndent  shall  pay  to  the  contestant  con- 
testant's costs  on  appeal,  the  respondent  to 
^ve  security  to  contestant  for  the  payment 
of  costs.  If  respondent  shall  fail  within  8 
days  to  do  this,  his  motion  tor  time  to  file 
and  serve  a  bill  of  exception  herein  will  be 
denied.  Doing  this  be  will  be  granted  10 
ilays,  and  such  additional  time  as  may  be  nec- 
eaaary  within  which  to  file  and  s^e  his  bill 
of  exertions.**  Contestee  appeals  from  this 
order. 

t,  Appelant  contends  that  the  bill  of  ex- 
ceptlons  was  settled  and  filed  within  30 
days  after  notice  of  judgment,  and  hence  the 
court  erred  in  refusing  to  allow  it  The 
contention  is  based  upon  the  assumption, 
.first;  that  the  case  falls  under  section  649, 
Code  CiT.  Proc..  which  iM'eecrlbea  no  time 
within  which  the  exception  shall  be  settled, 
bat  that- It  may  be  setUed  within  a  reason- 
able time;  and,  second,  that  under  aection 
050,  Code  Civ.  Proc,  the  bill  may  be  set- 
tled and  filed  at  any  time  within  80  days. 
Appellant  is  clearly  In  error  In  this  con- 
tention. The  case  falls  under  section  660, 
and  that  section  requires  that  the  party,  who 
desires  to  have  exceptions  taken  at  the  trial, 
settled  In  a  bill  of  exceptions,  must  within 
10  days  after  the  entry  of  Judgment  and  mo- 
tion therefor,  prepare  and  serve  the  draft 
of  the  Mil,  unless  the  time  for  so  doing  la 
extended  by  the  Judge  or  by  stipulation  of 
the  opposing  attorney.  Scott's  Estate  128 
Cal.  579,  61  Pac.  »8;  In  re  Clary's  Bstate. 
112  Cal.  292,  44  Pac.  569. 

2.  The  grounds  for  asking  the  court  to  re- 
lieve contestee  from  his  neglect  to  comply 
with  the  statute  amounts  to  little  more  than 
excusable  forgetfulness  or  failure  to  observe 
the  flight  of  time,  arising  out  of  occupation  In 


other  cases.  The  facts  are  such  as  would 
ordinarily  have  Justlfled  the  court  either  to 
grant  or  refuse  the  motion  without  such 
abuse  of  discretion  In  either  case  as  would 
warrant  reversal.  The  real  point  involved 
is  whether  the  court  abused  Its  discretion  In 
making  Its  order  conditional.  Appellant 
claims  that  It  is  an  unreasonable  condition 
and  that  the  order  should,  on  this  ground, 
be  reversed.  That  the  court  had  the  power 
to  make  Its  order  conditional  we  have  no 
doubt  Watson  v.  San  Francisco,  etc.,  B.  B. 
Co.,  41  Cal.  21,  Youngman  v.  Tenner,  82  Cal. 
611,  2S  Pac.  120,  and  Donglass  v.  Todd, 
96  Cal.  656.  81  Pac.  623,  81  Am.  St  Rep.  247, 
are  instances  vben  omdltions  have  been 
imposed  In  granting  relief  under  section  473, 
Code  CW.  Proc. 

Each  case  must  be  governed  by  its  own 
facts  and  circumstances,  which  are  seldom 
found  to  be  the  same  in  any  two  cases.  In 
the  present  instance  the  Supreme  Court  had 
before  It  ttie  merit  of  the  controverqr  so 
far  as  the  controverted  ballots  were  concern- 
ed, and  decided  that  contestant  was  elected 
to  the  office.  At  the  second  trial  contestant 
prevailed  and  was  declared  entitied  to  the 
office,  and  contestee's  certificate  of  office  was 
annuUed.  There  Is  nothing  now  before  us 
on  this  motion  to  show  that  any  question 
will  be  prraented  on  the  appeal  from  the 
Judgment  not  already  decided  by  the  Suinreme 
Court  Indeed,  the  present  transcript  does 
not  show  that  an  appeal  has  been  taken 
from  the  Judgment.  Our  records  elsewhere 
show  that  such  appeal  has  been  taken,  but 
that  transcript  Is  not  referred  to  or  made 
part  of  this  appeal  and  cannot  be  looked 
to.  For  aught  that  appears  the  appeal  from 
the  Judgment  may  be  upon  wholly  Insufficient 
grounds  and  may,  through  delay,  result  In 
contestee  holding  the  office  until  the  close 
of  the  term.  Under  such  circumstanceB  we 
cannot  say  that  the  court  abused  Its  discre- 
tion or  Imposed  an  unreasonable  condition 
in  requiring  contestee  to  surrender  the  office 
to  contestant  pending  the  appeal;  especially 
as  the  court  required  contestant  to  give  se- 
curity that  he  would  repay  to  contestee  what- 
ever emoluments  of  the  office  contestant  re- 
ceived should  contestee  prevail  in  his  ap- 
peal. 

It  Is  claimed  that  the  court  did,  in  fact 
settle  the  bill  of  exceptions.  It  does  not  so 
appear.  The  bill  is  not  made  part  of  this 
record  nor  does  the  indorsement  of  the  Judge 
thereon,  if  he  made  any,  appear.  Counsel 
for  contestant  state  In  their  brief,  and  It  Is 
not  denied,  that  the  court  certified  the  bill  to 
be  correct  but  expressly  refused  to  settle  It 
because  not  filed  and  served  within  the  statu- 
tory time,  and  because  the  contestee  refused 
to  comply  vrith  the  conditions  upon  which 
the  court  ordered  that  the  time,  within 
which  to  file  and  serve  the  bill,  would  be 
extended.  This  statement  accords  with  the 
order  found  In  the  record.   This  proceeding 
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would  not  bare  been  Initiated  If  tbe  court 
had  in  fact  settled  tbe  bill.  The  purpose  of 
contestee's  motloD,  as  stated  therein.  Is  to 
obtain  time  in  "which  to  prepare,  fll^  and 
serve  hla  said  exceptions." 
Tbe  order  Is  affirmed. 

We  concur:  McLAUGBLIN.  J.;  BUO- 
KLBS,  J. 


Mcdonald  r.  California  timber  go. 

(Court  of  Appeal,  First  DUtriet,  Galilonila. 
Not.  10, 1905.) 

1.  DiSinSSAL  AND  NONSirif— RlQBT  TO  D»- 

uiss— Statutes. 
Code  Or.  Froc  |  581,  provides  that  an  ac- 
tion may  be  dismisKd  plaintiff  by  written 
request  to  the  clerk  at  any  time  before  trial 
on  payment  of  costs,  provided  a  counterclaim 
baa  not  been  made  or  affirmative  relief  asked. 
Held,  that  the  provision  requiring  a  written 
request  filed  with  the  clerk  was  neither  man- 
datory nor  ezcluBive,  and  that  plaintiff  was  en- 
titled to  move  for  a  dismissal  in  <^n  court 
and  for  an  order  of  dismissal,  with  the  same 
effect  as  thonrh  made  by  an  entry  In  the  derk's 
resister. 

2.  Sauk— Bx  Paste  Pbocbidinob. 

An  ai^lleation  by  plaintiff  to  dismiss  bis 
action  Is  an  ex  parto  proceedinf,  of  whicb  de- 
fendant Is  not  entitled  to  either  notice  or  heaz^ 
big. 

[Sd.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Dismissal  and  Nonsuit,  {  65.] 
8.  Same  —  Appuoatioit  for  CuAnos  or 

Under  Code  Civ.  Froc.  i  581,  entitling  tbe 
plaintiff  to  dismiss  before  trial  ou  payment  of 
costs,  unless  a  counterclaim  has  been  pleaded 
or  afBrmatlTe  relief  asked,  plaintiff  was  abso- 
lutely entitled  to  dismiss  the  action  after  the 
filing,  but  before  the  hearing,  of  defendants  ap- 
plication for  a  change  of  place  of  trial. 

Appeal  from  Buperlor  Gonrt,  Santa  Gnu 
County,  Lncaa  F.  Smith,  Judge. 

Action  1^  John  R.  McDonald  against  the 
California  Timber  Gompany.  From  an  order 
denying  a  moticm  to  ciian^  tbe  i^ace  of  trial, 
defendant  appeals.  AfBrmed. 

Charles  B.  Tonnger,  Jr.,  for  appellant 
Charles  M.  Gassln  and  Benjamin  K.  Knlgbt, 
for  nqpondent 

HARRISON,  P.  J.  The  plaintiff  brought 
this  action  In  the  superior  court  of  the  coun- 
ty of  Santa  Cruz  to  recover  damages  from 
the  defendant  sustained  by  reason  of  a  per- 
sonal Injury  caused  by  the  negligence  of  tbe 
defendant  September  12,  1903.  the  defwd- 
ant  filed  and  served  a  demurrer  to  the  com- 
plaint together  with  an  affidavit  of  merits, 
and  a  demand  In  writing  that  tbe  cause  be 
transferred  for  trial  to  the  city  and  county 
of  San  Francisco,  and  on  the  same  day  gave 
notice  to  the  plaintiff  that  on  September  21, 
1903,  It  would  move  the  court  to  change  the 
place  of  trial  to  the  and  county  of  San 
Francisco  npon  the  grounds,  set  forth  In  the 
affidarlts  annexed  to  said  notice  of  motiMi» 


that  tbe  residence  of  the  defendant  is  In  that 
city  and  county  by  reason  of  that  being  the 
place  designated  In  Its  articles  of  incorpoi-a- 
tlon  as  Its  principal  place  of  business,  and 
that  the  Injuries  sustained  by  the  plaintiff 
were  not  received  in  the  county  of  Santa 
Cruz.  September  10,  1003,  npon  motion  of 
tbe  plaintiff,  the  court  made  an  ordo*  dis- 
missing the  action,  and  Judgment  thereon 
was  rendered  on  S^tember  21st  Upon  tbe 
bearing  of  the  motion  to  change  the  place 
of  trial  the  court  denied  the  same  upon  the 
ground  that  the  action  had  been  dismissed 
before  the  motion  was  brought  on  for  bear- 
ing. From  tills  order  tbe  defendant  has  ap- 
pealed. 

Section  681,  Code  Civ.  Proc.,  declares  that 
an  action  may  be  dismissed:  "(1)  By  the 
plaintiff  himself  by  written  request  to  the 
clerk  filed  among  tbe  papers  In  tbe  case  at 
any  time  before  trial  upon  payment  of  costs ; 
provided  a  counterclaim  has  not  been  made 
or  affirmative  relief  asked  by  the  cross-com- 
plaint or  answer  of  the  defendant"  Under 
these  provisions  tbe  only  limitation  upon 
the  right  of  the  plaintiff  to  dismiss  bis  action 
Is  that  the  defendant  has  filed  a  counter- 
claim or  asked  for  affirmative  relief.  Tbe 
provision  In  the  section  that  tbe  plaintiff  file 
a  written  request  with  the  clerk  Is  not  man- 
datory or  exclusive.  The  plaintiff  could 
move  for  tbe  dismissal  in  open  court,  and 
have  Its  order  made  and  entered  with  tbe 
same  effect  as  though  made  by  an  entry  in 
the  clerk's  register.  Richards  t.  Bradley, 
129  Cal.  070,  «2  Pac.  316. 

The  defendant  cannot  by  making  a  de- 
mand for  a  change  of  the  place  of  trial  and 
giving  notice  thereof,  deprive  tbe  plaintiff  of 
the  right  thus  given  to  dismiss  the  actltm, 
or  oust  the  court  of  Jurisdiction  to  hear  an 
application  therefor.  If  his  demand  be  well 
founded  and  bis  motion  granted,  any  Judicial 
action  of  the  court  affecting  his  rights  ad- 
versely would  be  set  at  naught  and  for  this 
reason  It  is  held  that  under  a  proper  exercise 
of  its  discretion  the  court  Is  required  to  hear 
and  determine  the  motion  before  taking  any 
other  Judicial  action  in  the  cause;  but  this 
rule  has  no  application  to  an  ex  parte  pro- 
ceeding at  the  Instance  of  the  plaintiff,  or 
to  any  proceedings  In  which  tbe  rights  of 
the  defendant  are  not  adversely  affected,  or 
npon  which  be  Is  not  entitled  to  be  beard. 
An  application  of  tbe  plaintiff  to  dismiss  bis 
action  is  ex  parte,  upon  which  the  defend- 
ant is  not  entitled  to  be  heard,  and  may  be- 
made  or  granted  without  any  notice  to  him. 
The  motion  of  the  defendant  was  therefore 
properly  denied.  After  the  Judgment  dis- 
missing the  action  there  was  no  cause  to  be- 
tried.  and,  consequently,  there  was  no  place- 
of  trial  to  be  changed. 

The  order  Is  affirmed. 

We  concur :   HALL,  J. ;  COOPBR,  J. 
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FBIBS  T.  AMEBIGAN  LEAD  PENCIL  00. 

(Coait  of  Appeal,  Third  District,  CallfomU. 
^OT.  9,  1905.) 

ICABTSB  AHD  SBTAMT— InJUBIKS  TO  Skbvaht 

— InrAXT  Biiflot£»— Failubb  to  Wabm— 

Keougxhck. 

Plaintiff,  a  boy  nine  years  old,  was  em- 
ployed by  defendant  to  work  in  a  Bawniill,  and 
commoiced  work  at  7  in  the  morniiis  under  the 
direction  of  hia  bfother,  who  waa  18  yeui  of 
ue,  near  <me  of  tlw  saws.  He  was  unadmonlsh- 
ed  and  nndilled,  and  about  1%  hoara  after 
be  begtin  work  two  of  bis  fingers  were  cut  off 
by  hifl  hand  coming  in  contact  with  the  saw. 
HeU  that,  notwithaUndfng  he  testified  that 
be  knew  ue  saw  was  dangerous,  sach  facts 
Justified  a  finding  that  defendant  was  negliffeDt 
in  permitting  the  child  to  work  in  snch  ^ace 
unmstrncted  and  unwarned. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dir.  Master  and  Serrant.  {{  814,  816Hf 

aoi-eoe.7 

AjEV>eal  from  Superior  Oonrt,  Fresno  Coxin- 
ty ;  George  E.  Church,  Judge. 

Action  by  Alec  Fries,  by  Mary  Fries,  Ills 
guardian  ad  litem,  against  the  American 
Lead  Pencil  Company.  A  Judgment  was  ren- 
dered In  faTor  of  plaintiff,  and  defoidant 
4>peals.  Affirmed. 

Rehearing  denied  by  8l^)^enl6  Court  Jan- 
nary  8k  1906. 

L.  L.  Cory,  for  appellant  A.  M.  Drew 
and  r.  H.  Sbort,  for  respondoit 

Mclaughlin,  J.  This  is  an  actk>Q  to 
recorer  damages  for  injuries  sustained  by 
plalntUt  while  emplt^ed  by  defendant  in  a 
sawmill,  or  factory,  where  lumber  was  being 
sawed  Into  small  slabs  called  "pencil  boards." 
From  a  Judgment  In  favor  of  plaintUf,  de- 
fendant appeals. 

Tbe  record  here  discloses  the  facts  recited 
In  the  decision  upon  a  former  appeal  In  this 
case.  141  Cal.  012,  75  Pac.  164.  Other  addi- 
tional and  pertinent  facts  are  gathered  from 
the  uncontradicted  evidence  of  an  older 
brother  of  plaintiff,  named  Jack,  who  was 
working  In  the  factory,  aud  who  testified 
as  follows:  "Mr,  Jones'  had  told  me  what 
work  he  wanted  Alec  to  do ;  that  Is,  to  bring 
the  blocks  over  to  me  at  the  machine,  aud 
when  they  were  cut  up  Into  slabs  to  tie  them 
up  into  bundles,  and  take  them  away.  When 
we  went  to  tbe  mlllroom  where  the  saws 
were.  Alec  went  with  me.  I  guess  there 
Trere  five  or  six  others  there.  There  was 
a  big  circular  saw  and  another  saw  that 
were  cutting  tbe  slabs,  with  six  or  seven 
saws  on  It  all  at  once  cutting  tbe  slabs. 
They  were  all  In  the  same  room  and  the 
room  was  60  by  40  feet,  I  should  Judges 
There  was  considerable  noise  In  tbe  room. 
He  was  working  four  or  five  feet  from  me. 
Tbe  table  where  I  was  at  work  was  three 
or  four  feet  wide,  machine  and  everything, 
snd  two  feet  to  two  feet  and  a  half  long. 
The  saw  was,  I  gnesa,  a  10-tnch  saw  in 
diameter.  I  did  not  tell  him  before  anything 
about  the  danf^  of  tbe  machine  neither 


did  the  suiperlntendent,  or  tbe  manager,  Ur. 
Jones.  No  Instructions  were  given  to  him 
at  all,  nor  warning  about  tbe  danger  from 
the  saw.  His  duty  was  really  to  work  In 
picking  up  blocks  and  binding  them  Into 
bundles  and  piling  them  up,  and  to  bring 
me  blodcs  on  the  other  side  of  the  table  for 
sawing.  *  *  *  I  had  not  got  any  blocks 
from  tbe  other  saw  when  I  called  him  over. 
When  X  ran  out  of  blocks  I  called  him  to 
get  some  more  blocks  for  me.  Alec  had 
DO  work  to  do  alMut  tbe  machine  or  handle 
the  machine  or  with  the  machine.  He  was 
working  about  a  foot  and  a  half  to  two  feet 
from  the  end  of  the  machine  where  I  was 
working,  about  four  feet  away  from  me.  As 
I  ran  the  blocks  through  the  machine  and 
made  the  slabs  they  felt  Into  a  box  below. 
It  was  Alec's  duty  to  keep  the  box  empty 
and  pick  out  the  slabs  as  they  were  cut  up, 
and  put  tbem  In  bundles,  and  take  them 
away.  The  saw  was  at  tbe  side  of  the 
machine  and  there  was  a  fence  over  It  It 
is  a  kind  of  a  protection  to  a  person  han- 
dling tbe  machine  so  they  would  not  cut 
their  hands  on  it  Alec  was  picking  up  slabs 
when  I  called  him  over  to  me.  I  conld  hard- 
ly talk  to  him  when  he  was  four  feet  away, 
and  had  to  have  him  come  over  nearer  so 
I  could  talk  to  him.  I  could  have  talked 
to  him  at  a  distance  of  four  feet  If  I  talked 
pretty  loud.  I  had  to  call  him  twice,  and 
he  heard  me  when  I  hallooed  to  him.  When 
he  heard  me  be  came  over  to  see  me.  As 
he  came  over,  I  don't  know  as  he  put  his 
hand  on  the  machine,  but  that  was  the  way 
It  happened.  When  he  came  over  his  hand 
went  down  on  the  machine — ^put  his  hand 
on  the  machine.  In  other  words,  the  acci- 
dent could  not  have  happened  unless  he  put 
his  hand  on  the  buw.  It  was  running  all 
the  time,  and  had  been  so  all  the  morning. 
It  was  perfectly  visible  to  him,  as  well  as 
anybody  else  that  the  saw  was  running. 
He  was  a  boy  of  good  eyesight,  and  the 
saw  was  running  all  right  The  sole  rea- 
son I  called  him  over  was  to  tell  him  to 
get  blocks.  The  reason  I  did  not  tell  him 
at  the  distance  of  four  feet  Instead  of  call- 
ing him  over,  was  because  I  did  not  want 
to  halloo  to  him,  and  call  the  other  boys' 
attention  from  their  work."  The  manoger, 
Mr.  Jones,  testified  that  he  told  Jack  to 
bring  his  brother  to  work  the  evening  be- 
fore, and  that  the  next  morning  he  said  to 
him:  "Ton  take  him  and  put  him  to  work 
under  you.  Instruct  blm  how  to  tie  tbe 
bundles  up  and  carry  tbem  over  and  set  them 
up  against  the  wall."  This  is  denied  by 
both  plaintiff  and  his  brother,  but  all  agree 
that  at  no  time  did  any  person  warn  plain- 
tiff, who  was  but  nine  years  old,  that  he 
would  have  to  be  careful  when  he  was  near 
the  saws  or  moving  about  the  table.  It  is 
apparent  from  tbe  foregoing  statement  that 
while  plaintiff  had  nothing  to  do  with  the 
operation  of  tbe  saw,  his  duties  called  him 
dangerously  close  to  where  It  was  being 
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operated  bj  his  brother.  ^nniB,  nnadmonh 
Uihed,  tmcavtloned,  and  niuUlled,  this  lit- 
tle iK^  commcaiced  to  work  In  that  nolay 
room  at  7  o'dock  to  the  morning  undw  the 
direction  of  a  brothor,  18  yean  of  aga 
About  1%  hours  thereafter,  two  of  his  flnsers 
were  cat  off  by  the  small  circular  saw  on  the 
side  of  tbB  table  near  which  he  was  at  work, 
under  the  drcmnstanees  above  narrated. 

The  principal  point  nrged  appellant  Is 
that,  under  the  decision  rendered  upon  the 
farmer  apiwal,  the  testimony  of  plalntUf  Is 
absolntely  fatal  to  bis  rl^t  to  recover.  The 
evidence  of  plaintiff  relied  npon,  Is  to  the 
dfect  ttaat  plaintiff  noticed  the  saw  nnmlng 
and  cnttlnK  boards;  tiiat  he  knew  that  It 
wonld  eat  fingers  as  well  as  btfards;  and 
that  he  would  get  hurt  If  he  went  near  the 
saw  or  got  against  It  when  It  was  going. 
It  is  said  that  this  shows  that  the  child  was 
of  sufficient  IntdllgOKe  to  be  able  to  compre- 
hend, and  did  in  fact,  comprehend  the  dan- 
ger sorronndlng  his  occupation,  and  there 
being  no  evidence  to  the  ccmtrary,  no  negli- 
gence could  be  Imputed  to  defendant  If  it 
did  not  give  plaintiff  Instructions  as  to  dan- 
ger. But  the  decision  upon  the  former  ap* 
peal  lays  down  the  well-known  rule  that  the 
tender  years  of  plaintiff,  his  capacity  for 
nnderatandlng  and  appreciating  the  dangera 
surrounding  his  employment,  were  potent 
factors  in  determining  whether  defendant 
was  absolved  from  the  duty  of  Instructing 
plaintiff  as  to  such  dangers  and  the  neces- 
sity for  caution  and  care.  In  Foley  v.  Cali- 
fornia Horseshoe  Co.,  IIIS  Gal.  192,  47  Pac. 
42,  56  Am.  St  Rep.  87,  the  same  learned 
Justice  who  wrote  the  opinion  on  the  former 
appeal,  explained  this  rule  In  a  masterly  and 
comprehensive  opinion.  It  was  there  said: 
"The  question  of  the  taking  of  a  risk,  the 
gnestlon  of  the  assumption  of  responsibility 
in  a  given  act,  Is  determined  as  much  upon 
the  matter  of  judgment  as  upon  the  matter 
of  knowledge.  ♦  *  •  Children  are  taught 
obedience.  They  are  taught  not  to  oppose 
tbelr  will  and  their  judgment  to  those  in 
authority  over  them ;  but  In  addition  to  this, 
and  more  Important  than  all,  the  judgment 
of  the  child  Is  the  last  faculty  developed. 
*  *  *  Knowledge  he  may  have;  facts  he 
may  acquire;  but  the  ability  to.  apply  his 
knowledge  or  reason  upon  his  facts,  comes 
to  bim  later  In  life.  The  very  accidents 
of  childhood  come  from  thoughtlessness  and 
carelessness  which  are  but  other  words  for 
abnence  of  Judgment  •  •  •  Their  con- 
duct Is  to  be  judged  In  accordance  with  the 
limited  knowledge,  experience,  and  Judgment 
which  they  possess  when  called  upon  to  act 
and  it  must  from  the  nature  of  the  case, 
be  a  question  of  fact  for  the  jury,  rathw 
than  of  law  for  the  court,  to  say  whether 
or  not,  in  the  performance  of  a  given  task 
the  child  duly  exercised  such  Judgment  as  he 
possessed,  taking  Into  consideration  his  years, 
bu  experience,  and  his  ability."  This  ex- 


position of  the  law  has  been  prononneed  *'ilD- 
qnestlonably  aonnd**  In  many  well-consldereS' 
casas.  O'Connor  r.  Golden  Gate,  186  Cal,. 
64S,  87  Pac.  966,  87  Am.  St  Bep.  127;  Mans- 
field Eagle  Co.,  186  Cal.  622,  68  Pac.  426^ 
Klllelea  v.  CaL  Horsesboe  Co..  140  OaL  006» 
74  Pac  167.  Had  the  Jnry,  In  the  case  at 
bar,  befm  them  facts  or  drcnmstances  suffi- 
dait  to  Jnstl^  the  conclusion  that  plaintiff" 
did  not  understand  and  ajqireciate  the  dan- 
gers surrounding  him?  We  think  Uiey  had. 
Appellant's  contention  rests  npon  a  literal 
constroctlDn  of  plaintiff's  words.  But  tbe 
Jnry  knew  that  the  child  was  <mly  9  yearn 
old  whoi  Injured,  tbongh  18  years  of  age 
when  testlQing.  His  evidence  Justified  the 
full  application  of  their  intuitive  knowledge* 
that  tbou^btlessnesB  is  at  once  tbe  sonrce- 
of  happiness  and  dango*  to  children  of  that' 
age.  His  evidence  as  to  knowledge  la  offset 
by  the  absence  of  Judgmoit  and  want  of 
appreciation  doqnoitly  attested  by  tbe  fact 
that  notwithstanding  his  knowledge,  and  the 
natural  tendency  to  shrink  from  pain  and 
Injury,  be  did  the  very  thing  which  judgment 
bom  of  reason  would  prompt  him  to  avoid. 
Atbex  stating  his  knowledge  touching  the- 
cuttlng  power  of  the  saw,  in  the  same  con- 
nection be  artlessly  said:  "Jack  called  me,- 
and  I  went  over  there,  and  leaned  against 
the  table,  and  got  my  hand  against  the  saw, 
and  that  la  the  way  my  hand  got  cut"  Thla 
is  precisely  wbat  might  be  expected  of  a 
child  of  that  age  whose  "thoughtlessness  and 
carelessness  are  but  other  words  for  absence- 
of  judgment"  And  this  is  precisely  what 
the  appellant  should  have  anticipated  ancf 
guarded  against  by  Impressing  upon  the  mind* 
of  this  mere  child  the  lesson  that  be  most 
carefully  avoid  coming  in  contact  with  the 
machinery  or  saws. 

This  Is  the  very  reason  tbe  law  made  it 
the  duty  of  appellant  to  give  cautionary  in- 
structions when  this  nine  year  old  boy  was 
employed  and  placed  amid  unusual  sur- 
ronndings  In  a  noisy  room,  full  of  danger 
even  to  adults.  The  laws  of  nature  consti- 
tute an  integral  part  of  the  evidence  In  every 
case,  and  the  jury  had  a  right  to  view  the 
acts  of  this  child  In  the  llgbt  of  general 
and  Immutable  laws  gov^ning  the  conduct- 
Impulses,  and  mental  development  of  children. 
They  bad  a  right  to  consider  every  fact  and. 
circumstance  bearing  upon  his  knowledge  and 
appreciation  of  dangers  surrounding  bim,. 
and  to  measure  his  words  by  the  standard, 
of  his  acts.  They  saw  him  on  tbe  stand  and 
heard  bim  testify.  With  the  knowledge  of 
his  mental  capacity  thus  gained,  they  could 
meajBore  both  bis  words  and  acts  with  far 
more  accuracy  than  an  appellate  court,  hav- 
ing before  It  only  a  transcript  of  his  evidence 
in  narrative  form.  Having  this  knowledge,, 
they  could  reason  what  an  ordinary  child 
would  be  likely  to  do  when  called  to  receive- 
Instructions  from  an  older  brother,  whoBo. 
he  would  naturally  look  up  to,  and  whom  be- 
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bad  been  given  to  mida-stand  he  most  obey. 
Cbtldren.  under  such  olrcumstances,  Intnlttre- 
ly  advance  with  upward  look  of  expectancy 
or  Inquiry,  and  the  Jury  could  gatber  from 
bl8  Btatementa  and  acta  that  this  was  what 
lie  did.  as  he  leaned  forward  to  catch  the 
words  of  command  from  his  brother's  Hps. 
He  had  not  been  cautioned.  On  the  contrary, 
be  must  have  understood  that  he  was  to 
obey  his  brotber^  toward  whom  be  was  lean- 
ing In  listening  attitude  when  the  accident 
occurred.  It  was  suggested  in  oral  argument 
that  hla  brother  was  a  fellow  serrant,  and 
that  Ms  Diligence  contributed  to  plaintiff's 
injury.  Conceding,  solely  for  the  purpose  of 
answering  this  suggestion,  that  Jack  occnpled 
the  position  of  a  fellow  servant  when  en- 
gaged In  giving  commands  to  the  lad  placed 
□nder  him,  still,  the  noise  and  circumstances 
considered,  we  do  not  think  Jack  was  negli- 
gent. We  therefore  bold  that  there  Is  suffl- 
dent  evidence  to  support  the  verdict  and 
Judgment  If  employers  will  aid  and  abet 
heartless  and  mercenary  parents  In  taking 
little  children  from  tbe  playground  and  the 
schoolroom  to  place  tbem  In  fkctorles  or 
mills  where  dangerous  machinery  is  In  opera- 
tion, they  can  hardly  expect  courts  to  In- 
dulge in  nice  dlscrlmlnatlonB  touching  the 
quantum  of  care  and  caution  to  be  expected 
of  such  children.  Nor  can  they  expect  courts 
to  place  technical  limitations  on  the  right  of 
a  jury  to  wel^  the  words,  acta,  ability  and 
capacity  of  children  In  the  light  of  natural 
impnlses,  attributes  and  characterlstlca,  In 
actiwu  for  injnrlea  received  during  tbe  course 
of  an  empIcTmrat  denounced  by  rules  of 
hnmanity  and  by  a  law  of  this  state.  We 
have  cartfolly  examined  tbe  Instmctiinis  com- 
plained of,  and  are  satisfied  that,  read  as  & 
whole,  the  Instmctlons  contain  a  fair  and 
oorrect  etatemoit  of  tbe  law. 
Tbe  Judgment  and  order  are  affirmed. 


We  concur:  OHIPHAN,  P.  J.;  BUO- 
ELBS,  J. 


KIMABD  T.  POLICE  COTTBT  OF  CITY 
OF  OAKLAND  et  al. 

(Ooort  of  Appeal,  First  District,  GUlfomla. 
Nov.  14.  190S.) 

1.  Pbohibition  —  GaonnDS  —  Adequact  or 
Otbeb  Remedh^. 

The  question  whether  a  prosecution  of  ac- 
CDsed  for  a  misdeioeanor  U  barred,  by  reason  of 
a  former  dismissal  of  a  prosecntion  for  the  same 
oSeose,  under  Pen.  Code,  SS  1385,  1387,  declaim 
ing  that  an  order  of  dismissal  shall  be  a  bar  to 
aaother  prosecation  for  the  same  offense,  is 
a  matter  within  the  Jarisdiction  of  tbe  court ; 
and  a  writ  of  prohibition  will  not  lie  to  prev«it 
it  from  axercuing  its  Jurisdiction,  as  accused 
has  an  adequate  remedy  by  appeu. 

2.  Sake— Excess  or  Jubisdictioh. 

The  writ  of  prohibition  only  Issues  In 
cases  where  the  inferior  court  is  proceeding  or 
is  about  to  proceed  In  excess  of  its  Jarisdicti<m, 


and  It  cannot  be  used  to  correct  anticipated 
srrors. 

[Ed.  Note. — For  cases  In  point,  see  vol.  40, 
Cent  Dig.  Prohibition.  K  86-«6.] 

Appeal  firom  Snperior  CAur^  Alameda 
County;  Hemry  A.  Melvin,  Judge. 

Petition  for  a  writ  of  pndilbltlon  by  01  XL 
Elnard  ag^st  the  police  court  of  the  cttj 
of  Oakland  and  others.  From  a  Judgment 
dsiytng  the  writ,  the  petitions  appeals.  Af- 
flrmed. 

a  B.  Klnard,  in  pro.  per.  Gaorce 

for  respond^t 

OOOPBB,  J.  Appeal  from  Judgment  and 
order  den^ng  writ  of  prohibition. 

Petltlfmer  alleges  that  he  Is  being  prose- 
cuted In  tbe  police  court  of  the  city  of  Oak- 
land, befwe  Mortimer  Smith,  tbe  Judge  of 
said  court,  upon  a  charge  of  misdemeanor  In 
embezzling  the  sun  of  $14,  tiie  property  of 
one  Holloway.  He  moved  to  dismiss  tbe  pro- 
ceedings upon  the  ground  that  the  charge 
was  the  same  offense  included  in  a  prior 
charge  against  him  In  tbe  police  court  whldi 
prior  charge  was  dismissed.  His  position  Is 
that  tbe  prior  <fliarge  being  dismissed,  such 
dismlsaal  is  a  bar  to  any  other  or  further 
prosecntion  for  the  same  offense,  under  tiw 
proTislonB  of  sections  1886  and  1887,  Pen. 
Ck>d&  If  it  be  conceded  that  petitioner  had 
been  before  tbe  court  on  a  prior  charge  for 
the  same  offense,  and  the  cbai^  dismissed, 
and  that  such  dismissal  constltntes  a  bar. 
It  does  not  follow  that  tb»  court  has  no 
Jurisdiction.  The  court  has  power  to  hear 
and  determine  tbe  charge,  and  any  and  all 
matters  tending  to  show  a  prior  acquittal, 
or  that  the  offense  is  barred  by  prior  pro- 
ceedh^  It  Is  presumed  that  tbe  police 
court  will  hear  taiA  determine  all  questtona, 
and  give  a  correct  Judgment  thereon.  On  a 
motion  to  dismiss  the  court  may  not  have 
had  all  the  facts  befbre  It  On  the  trial  tbe 
defendant  will  be  entitled.  If  properly  plead- 
ed, to  prove  all  the  Acts,  and  if  they  consti- 
tute a  bar,  and  tbe  court  does  not  so  bold, 
defendant  will  have  a  plain  and  speedy  rem- 
edy by  appeal. 

The  writ  of  prohibition  will  only  Issue  In 
cases  where  the  inferior  tribunal  is  proceed- 
ing, or  Is  about  to  proceed,  in  excess  of  Its 
Jurisdiction.  It  cannot  be  used  for  the  pur- 
pose of  correcting  anticipated  errors.  Raint 
T.  Lawlor,  82  Pac  088. 

The  Judgment  is  affirmed. 

We  concur:   HARBISON,  P.  J.;  HALL,  J. 


McCarthy  co.  v.  boothb  et  ai. 

(Court  of  Appeal,  Second  District  California. 

Nov.  10,  1905.) 

1.  Attaohuent— LiABiUTY  OH  Bonn— Meab- 

UBB  OF  DaUAOBS. 

The  depreciation  of  attached  shares  of 
stock  between  the  date  of  the  attachment  and 
the  date  of  the  release  is  within  the  undertaking 
for  attachment  made  in  the  statutory  form, 
Undlng  plaintiff  in  attachment  to  pay  all  dam- 
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ages  wbfcli  the  defendant  mar  aostain  by  reason 
of  the  attachment,  and  also  within  Civ.  Code,  { 
3300,  providing  that  for  the  breach  of  an  ob* 
ligation  ariaing  on  contract  the  measura  of  dam- 
ages  is  the  amount  which  will  compensate  the 
party  aggrieved  for  ail  the  detriment  proxi- 
mately caosed  thoreby. 
2.  Saub— DBraiTSBS. 

In  an  action  on  an  undertaking  given  by  an 
attachment  plaintiff  on  attaching  shares  of  stocl^ 
it  is  no  defense  that  plaintiff  might  have  avoided 
the  damages  by  giving  the  statutory  bond  under 
the  provisions  of  the  Code  of  Civil  Procedure. 

Appeal  from  Superior  Court,  Lob  Angeles 
County;  M.  T.  Allen,  Judge. 

Action  by  the  McCarthy  Company  against 
C.  B.  Boothe  and  others.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed, 

M.  L.  OrafE  and  Lawler,  Allen  St  Van 
Dyke,  for  aM>ellanta.  Charles  SUmt,  for 
respondent 

SMITH,  J.  Appeal  from  a  Judgment  for 
the  plaintiff,  and  from  an  order  denylog 
the  defendants'  motion  for  a  new  trial. 

The  suit  was  brought  upon  an  andertaking 
for  attachment.  In  the  statutory  form.  In  the 
sum  of  $2,000,  given  by  the  defendants  In  the 
suit  of  one  Humphris  against  the  plaintiff 
herein.  The  facts  shown  by  the  findings  are : 
The  attachment  was  levied  June  30,  1900,  on 
5,400  shares  of  the  Westlake  OH  Company 
and  7,060  shares  of  the  Wilson  Oil  Company, 
the  property  of  the  defendant  In  that  case, 
now  plaintiff.  Judgment  was  rendered  for 
the  defendant  in  the  attachment  case  October 
7,  1901.  It  appears  also  that  od.  March  19, 
1901,  another  attachment  was  levied  upon  the 
same  property  In  a  second  suit  between  the 
same  plaintiff  and  defendant,  which  Is  still 
pending.  At  the  date  of  the  attachment, 
June  SO,  1900,  the  stock  of  the  Westlake 
Oil  Company  was  of  the  market  value  of 
48  cents  per  share  and  that  of  the  Wilson 
Oil  Company  of  the  value  of  40  cents  per 
share.  But  at  the  date  of  the  second  at- 
tachment the  market  value  of  the  former 
shares  had  depreciated  to  20  cents  and  that 
of  the  latter  to  80  cents  per  share;  and 
that  the  market  ralue  of  both  at  the  date 
of  the  Judgment,  October  7,  1901,  had  fallen 
to  Q  cents  per  share.  The  aggregate  depre- 
ciation of  the  stock  at  the  former  date  was 
$2,218  and  at  the  latter  $4,793,  and  it  was 
found  that  the  plaintiff  was  damaged  In 
the  latter  amount.  Judgment  was  given  for 
the  amount  of  the  undertaking,  $2,000.  It 
Is  also  found  "that  the  plaintiff  herein  was 
during  all  of  the  said  time  engaged  In  the 
business  of  buying  and  selling  shares  of  oil 
companies  for  profit;  that  It  had  bought 
said  shares  for  resale  and  could  have  and 
would  have  sold  the  same,  If  It  could  have 
obtained  possession  and  made  delivery  and 
transfer  thereof."  Some  objection  is  made  to 
this  finding,  but  it  seems  to  be  fully  sup- 
ported by  the  evidence. 

It  Is  claimed  by  the  respondent,  and  ap- 
parently admitted  by  the  appellant  that  In 
the  case  ot  attachment  of  personal  pn^>erty 


generally  the  measure  of  damages  Is  the 
difference  In  value  of  the  attached  property 
when  seized  and  when  restored,  with  the 
loss  of  Its  use  meanwhile.  Waples  on  At- 
tachment, S  682;  Wade  on  Attachment,  S  302; 
Goulsoa  T.  Panhandle  National  Bank,  64 
Fed.  859,  4  a  C.  A.  616;  Frankel  T.  Stent, 
44  Oal.  178;  Elder  t.  Kntner.  97  CaL  494, 
496,  S2  Fac.  068;  Wltherspoon  T.  Gross, 
ISS  Cal.  96,  67  Pac  IS.  Bbt  It  la  claimed 
by  the  appellant  that  the  rule  la  dlfleroit 
In  the  case  of  an  attadmi^t  of  real  prop- 
erty (Heath  v.  Lent,  1  Cal.  410;  Older  t. 
Eutner,  97  Cal.  490.  82  Pac  S63),  and  that 
the  case  of  an  attachment  of  stock  comes 
under  the  reasoning  aC  the  latter  rule.  But. 
assuming  the  rules  as  to  personal  and  as 
to  real  property  goierally  to  be  as  above 
stated,  we  do  not  think  this  contention  can 
be  sustained;  but  rather,  we  think  that 
there  Is  more  reason  for  the  application  of 
the  former  r^le  to  the  case  of  an  attach- 
ment of  stock  than  In  the  case  of  personal 
property  generally.  For  stock  generally* 
more  than  other  species  of  personal  property, 
is  bought  for  sale,  and  its  principal  value 
in  general  consists  In  Its  selling  valoe;  and 
not  only  Is  this  destroyed  by  the  attachment, 
but  all  the  profits  and  dividends  to  accme 
from  It  are  Impounded  equally  with  the 
stock  Itself.   Code  Civ.  Proc.  {  698. 

But  In  this  case  there  Is  another  feature 
which  we  regard  as  material,  which  is  that 
It  is  found  that  the  stock  In  question  was 
bought  for  resale,  and  that  the  plaintiff 
"could  have  and  would  have  sold  the  same 
If  it  could  have  obtained  possession  and  made 
delivery  and  transfer  thereof."  And  the  loss 
thus  Incurred,  we  think,  comes  clearly  within 
the  obligation  of  the  defendants  to  pay  "all 
damages  which  [plaintiff  may  sustain  by 
reason  of  the  attachment,"  eto.,  and  withto 
the  provisions  of  Bectl<m  8800  of  the  CivU  Oode 
as  to  the  measure  of  damages  for  breach  of 
contract  We  do  not  deem  It  necessary  to  dis- 
cuss the  cases  dted  by  the  appellant  from 
other  stetes,  which  do  not  seem  to  have  In- 
Tolved  this  particular  feature  of  the  case  be- 
fore us.  But  our  position  seems  to  be  sup- 
ported by  the  decision  in  Olrard  v.  Moore,  86 
Tex.  675.  26  S.  W.  945,  cited  by  the  appellant 
in  support  of  bis  contention  that  the  rules 
as  to  stock  and  as  to  real  estate  are  the 
same.  For  It  Is  there,  in  effect  held  as  to 
both  species  of  proi>erty  that  the  "loss  re- 
sulting from  [plaintlfTs]  being  derived  of 
an  opportunity  to  make  an  advantageous  dis- 
position of  the  estate,"  may  be  recovered  as 
special  damages,  when  pleaded  as  It  is  heare. 

Another  point  made  by  the  appellant  Is, 
in  effect,  that  the  plaintiff  might  have  avoid- 
ed the  damages  by  giving  the  statutory  bond 
under  the  provisions  of  the  Code  of  Civil 
Procedure.  But  we  do  not  think  this  posi- 
tion requires  dlscnsslon. 

The  Judgment  and  order  a]H>ealed  team  are 
affirmed. 

We  concur:   GBAZ,  P.  J.;  ALLBN,  J. 
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STATB  T.  BBBOFBLDT. 

{SuDreme  Court  of  Washington.  Dae.  28; 
^  1906.) 

1.  SOMDAT— ViOUmOH  OF  SUHDiT  IiiW— IS- 
FOBKATIOK.  , 

An  information  charging  that  the  accused 
on  the  lOth  day  of  April,  IfHM.  unlawfully  car- 
ried on  Oie  buBlneu  of  barbering  on  Sondaj, 
sufficiently  shows  that  the  acts  complained  of 
were  committed  on  Sunday,  aince  the  court  will 
take  judicial  notice  tiiat  the  data  named  was 
Sunday. 

2.  Statutes— TiTLK. 

Laws  1903,  p.  68,  e.  65,  prohiblUng  the 
carrying  on  of  the  business  of  barbering  on 
Sunday.  Is  not  uneonstitntional  for  insufficiency 
of  its  tiUe. 

8.  Sau— Smino  Forth  Auxnoed  Statute. 

Laws  1903,  p.  68,  c.  66,  prohibiting  the 
canying  on  of  the  business  of  barbering  <m  Sun- 
dig,  amending  Bellinger's  Ann.  Oodes  &  St  S 
T2S1,  is  not  unconstitutfonat  for  failure  to  set 
forth  at  full  length  the  act  as  amended. 

[Eid.  Note. — For  cases  in  point,  see  toL  44, 
Cent.  Dig.  Statutes,  S  209.] 

4.  COKBTOTUTIOKAI,     LAW     —  PhOHIBITING 

Babbkbino  on  Sunday. 

Laws  1908,  p.  68,  c  6S.  prohibiting  tha 
carrying  on  of  tlie  business  of  barbering  on 
Sunday,  is  not  unconstitutional  as  a  violation 
of  Const,  art.  1,  8  12,  prorldlng  that  no  law 
shall  be  passed  granting  any  dticen,  class  of 
citizens,  or  corporation,  other  than  municipal, 
privileges  or  immunities  which,  on  the  same 
terms,  shall  not  equally  belong  to  all  citizens 
and  corporations,  nor  as  a  Ti<^tkni  of  section  1 
of  the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  Sutes. 

[Ed.  Note. — ^For  cases  In  point,  see  v<^  10, 
Cent.  Dig.  Constitutional  Law.  |  611.] 

Rndkin,  J.,  dissenting. 

Appeal  from  Superior  Coort,  PI»ce  Coun- 
tr ;  W.  H.  Snell,  Judge. 

Alfred  Bergfeldt  was  amvlcted  of  carry- 
ing on  the  busineea  of  barbering  on  Sunday, 
and  appeals.  Aillrmed. 

James  F.  O^rlen,  for  appellant  caurles 
O.  Bates  and  Walter  M.  Barrer.  for  the 
State.   CuttB  ft  Dorety,  amid  cotIa. 

PER  CURIAM.  The  defendant  was  In- 
formed against  for  the  crime  of  carrying  on 
the  business  of  barbering  on  Sunday,  in  vio- 
lation of  the  act  of  March  7,  1903  (Laws 
1903,  p.  68,  c.  55).  A  demurrer  Interposed 
to  the  Information  was  overruled.  There- 
after the  case  was  submitted  to  the  court 
on  agreed  statement  of  facts.  The  agreed 
statement  admitted  facts  constituting  a  vio- 
lation of  ^  act,  and  set  forth  by  way  of 
defense  that  the  defendant  Is  a  Seventh 
Day  Adventlst  and  coDsdentlotuly  observes 
tbe  seventh  day  of  the  week,  commonly  call- 
ed Satnrday,  and  p^fwrns  no  labor  of  any 
kind  on  diat  day ;  that  he  believes  the  right 
Is  guarantied  blm  to  work  six  days  of  the 
week,  and  to  refrain  f^om  work  <m  the 
seventh ;  that  he  further  believes  that  It  Is 
Impossible  tm  him  to  make  a  living  In  his 
business  without  keeping  hia  place  of  bust- 
nees  <^;>en  six  days  of  the  wedL  Tlie  court 
adjudged  the  defmdant  guilty,  and  from  the 
88P^12 


judgmut  and  soitance  pronounced  against 
him  this  appeal  was  taken. 

The  only  grouid  of  donnrrer,  aside  from 
the  question  of  the  validity  of  the  statute, 
is  that  it  does  not  suffideutly  appear  from 
the  Information  that  the  acts  complained  of 
were  committed  on  Sunday.  The  Informa- 
tion recites  that  the  appellant  is  accused  of 
the  crime  of  carrying  on  the  business  of  bar- 
bering on  Sunday,  and  charges  that  on  tbe 
10th  day  of  April,  1904,  the  appellant  unlaw- 
fully carried  on  tbe  business  of  barI>erlDg 
on  Sunday.  While  tbe  information  does  not 
charge  In  direct  terms  that  the  10th  day  6t 
April,  1904,  was  Sunday,  yet  the  court  will 
take  Judicial  notice  of  that  fact,  and  this, 
coupled  with  tbe  further  allegation  that  tbe 
appellant  carried  on  tbe  business  of  barber- 
ing on  Sunday,  on  that  day,  shows  with  suf- 
flctent  certainty  that  the  acts  complained  of 
were  committed  on  Sunday.  The  first  ob- 
jection urged  against  the  validity  of  the 
statute  under  which  tbe  information  was 
filed  is  tbat  the  act  is  amendatory  of  section 
7251,  Balllnger's  Ann.  Codes  &  St.  and  tbat 
the  object  of  the  act  is  not  set  forth  In  tbe 
title,  and  the  act  as  amended  Is  not  set  forth 
at  full  length,  as  required  by  our  Constitu- 
tion. This  question  was  decided  adversely 
to  the  appellant  in  Re  Dletrlck,  32  Wash. 
471,  78  Pac  606. 

Tbe  next  contention  is  tbat  the  act  vio- 
lates section  12  of  article  1  of  the  state  Con- 
stitution, which  provides  that  "no  law  shall 
be  passed  granting  any  citizen,  class  of  citi- 
zens, or  corporation,  other  than  municipal, 
privileges  or  Immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all 
citizens  and  corporations,"  and  also  section 
1  of  the  fourteenth  article  of  amendment  to 
the  Constitution  of  the  United  States,  which 
provides  that  "no  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privi- 
leges and  immunities  of  citizens  of  tbe  United 
States;  nor  shall  any  stirte  deprive  ony  per- 
son of  life,  liberty  or  property,  without  due 
process  of  law,  nor  deny  to  any  person  within 
Its  Jurisdiction  tbe  equal  protection  of  the 
law."  It  is  further  contended  that  the  act 
Is  unconstitutional  as  to  those  who  conscien- 
tiously believe  In  the  observance  of  tbe  sev- 
enth day  of  the  week.  The  power  of  tbe 
Legislature  to  enact  a  general  law  prohibit- 
ing all  labor  on  Sunday,  exceptli^  works  of 
charity  or  necessity.  Is  now  conceded  on  every 
hand.  It  Is  likewise  conceded  that  such  r^u- 
latlons  are  dvll  In  diaracter,  and  apply  to 
all  persons  within  the  state — to  OuMe  who 
believe  In  the  observance  of  tbe  first  day  of 
tbe  week,  or  the  seventh  day  of  the  week,  as 
a  rellglouB  duty,  and  to  those  who  believe 
in  no  religious  observance  whatever.  These 
prt^KWitlons  are  so  well  settled  that  It  re- 
quires no  citation  of  authorities  to  sustain 
Uiem.  27  Am.  ft  Bng.  Bnc.  of  Law  (2d  Bd.) 
890,  S9t  There  is.  however,  a  sharp  con- 
flict of  authority  as  to  the  power  of  the 
Legislature  to  enact  a  law  prohlbltli^  tbe 
carrying  on  of  a  particular  occupation  such 
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u  barberlug  on  Sunday.  Such  laws  bftTe 
been  sustained  by  the  courts  of  New  Tork, 
Michigan,  and  Oregon.  People  t.  Harnor, 
149  N.  T.  195.  4S  N.  E.  541.  31  L.  B.  A.  <t89. 
62  Am.  St  Rep.  707;  People  7.  Bellet,  99 
MIcb.  161.  67  N.  W.  1094,  22  L.  R.  A.  896, 
41  Am.  St  Rep.  689 ;  Ex  jiarte  Northrnp,  41 
Or.  489,  69  Pac.  446.  On  the  other  hand, 
their  validity  has  been  dented  la  Illinois, 
California,  and  Missouri.  Eden  v.  People, 
161  111.  296.  43  N.  B.  1108,  32  L.  R.  A.  659, 
62  Am.  St  Bep.  365 ;  Ex  parte  Jentzsch,  112 
Cal.  468,  44  Pac.  803.  32  L.  R.  A.  664 ;  State 
T.  Granneman,  182  Mo.  826,  83  S.  W.  784. 

The  arguments  in  favor  of  and  against  tbe 
validity  of  snch  statutes  are  fully  set  forth 
in  tbe  decisions  referred  to,  and  will  not  be 
repeated  here.  Petit  v.  Minnesota.  177  U.  S. 
164,  20  Sup.  Ct  666,  44  L.  Ed.  716,  Is  also 
cited  in  support  of  such  laws.  The  law 
of  Minnesota  Involved  In  that  case  prohibited 
all  Sunday  labor,  excepting  works  of  neces- 
sity or  charity,  and  provided  that  Sunday 
barberlng  should  not  be  deemed  a  work  of 
necessity  or  charity.  The  Supreme  Court  of 
the  United  States  held,  first  that  the  proviso 
took  nothing  from  the  statute,  as  barberlng 
was  not  a  work  of  necessity  or  charity ;  and, 
second,  that  the  classification  was  not  so 
palpably  arbitrary  as  to  bring  the  law  in 
conflict  with  the  Constitution  of  the  United 
States.  The  question  has  Xte&i  twice  before 
this  court  first  Iii  the  case  of  Tacoma  v. 
Krech.  15  Wash.  296,  46  Pac.  266,  34  L.  B. 
A.  68,  where  an  ordinance  prohibiting  bar- 
bers from  pursuing  their  ordinary  calling 
on  Sunday  was  declared  unconstitutional, 
following  the  cases  above  cited  from  Illinois, 
California,  and  Missouri ;  and,  second,  in 
State  V.  Nichols.  28  Wash.  628,  69  Pac.  372, 
a  prosecution  for  tbe  violation  of  the  Sunday 
closing  law.  found  in  section  7261,  Balllnger's 
Ann.  Codes  &  St  Id  the  case  last  cited  tlw 
case  of  Tacoma  v.  Kre<£b  was  declared  over- 
ruled. It  was  contended  In  argument  before 
thlfl  court  tbftt  State  v.  Nichols  was  based 
on  a  different  statute,  and  that  the  point  de- 
cided in  Tacoma  v.  Kredi  was  not  Inrolved. 
Howerw  that  may  be^  a  majority  of  tbe  court 
Is  now  of  opinion  that  the  act  In  queatlon  Is 
constitutional,  and  tbat  Taeoma  v.  Krech 
was  properly  overruled. 

This  leads  to  an  affirmance  of  the  Judgment 

RUDKIN,  J.,  does  not  concur  in  this  con- 
clusion. He  thinks  the  act  In  question,  with- 
out right  and  without  reason,  denies  to  an 
Inconsiderable  portion  of  our  population  the 
right  to  pursue  their  ordinary  calling  on  Sun- 
day, while  tbat  privilege  or  immunity  Is  ea- 
Joyed  by  every  other  laborer  and  artisan  in 
the  state,  and  that  while,  In  a  technical  sense, 
the  act  applies  to  all  persons  within  the  state, 
yet  in  Its  practical  operation  It  affects  bar- 
bers alone  and  denies  to  them  that  equality 
before  tbe  law  which  our  Constitutions  were 
established  to  maintain.  He  does  not  con- 
sider  these  views  In  conflict  with  Petit  v. 
Minnesota,  supra,  as  no  such  discrimination 
api)eared  tbere. 


DOUGLAS  V.  BADGES  STATE  MINE. 
(Supreme  Court  of  Washiogton.  Dec  28, 1906.) 

1.  Apfbai,  —  Bond  —  ConnmoHS  —  Sum- 

CIENCT. 

A  bond  in  the  mim  of  $200,  conditloDed 
both  AM  an  appeal  and  supersedeas  bond,  will 
be  considered  merely  as  an  appeal  bond,  in  the 
absence  of  a  showing  of  its  having  been  nsed, 
or  attempted  to  be  used,  as  a  stay  bond. 

2.  JunoicENT  —  Default  —  Applxcatior  to 
Bet  Asn»E— DiscBKnon  or  Gonai^ABirsi. 

2  Ballii^er's  Ann.  Codes  &  St  I  495S, 
authorises  the  court  on  terms  to  relieve  a  party 
from  a  jodnuent  taken  against  him  by  mistake 
or  ezcusaMe  neglect  Section  4957  provides 
that  the  court  shall  disregard  any  error  or  de- 
fect in  a  proceeding  not  affecting  the  substan- 
tial rights  of  tbe  aaverse  party.  Section  5001 
empowers  the  court  in  Its  discretion  to  set 
aside  a  default  A  defendant  moved  to  make 
the  complaint  more  specific.  His  attorney  filed 
a  brief.  The  judge  on  returning  tbe  following 
day  OTnrnled  the  motion,  but  the  attorney,  not 
being  Informed  thereof,  failed  to  plead  over 
within  10  days.  PlaintitC,  11  days  after  the 
ruling,  moved  for  a  default,  notice  of  which  was 
served  on  defradant's  attorney  two  days  later, 
and  he  prepared  an  affidavit  of  meritorious 
defense  and  showing  excusable  neglect  and 
also  tendered  an  answer  and  served  the  same 
the  following  day.  Defendant's  attorney,  re- 
siding atwut  200  miles  from  the  place  of  trial, 
relied  on  plaintiff's  attorney  notifying  him  on 
the  court's  action  on  the  motion  to  make  the 
complaint  more  speclfia  Held,  that  the  court  in 
sustaining  the  motion  for  default  abused  its 
discretion. 

Fullerton,  Rndkin,  and  Dunbar,  JJ^  dia- 
sentlng. 

Appeal  from  Superior  Gonrt,  Chelan  Coun- 
ty;  B.  S.  Stelner,  Judgfc 

Action  by  Thomas  Douglas  against  the 
Badger  State  Mine.  From  a  Judgment  re- 
fnsing  to  vacate  a  default  Judgment  defend- 
ant appeals.  Berersed. 

Smith  &  Cole,  for  appellant  Frank  Beeves 
and  Reeves  &  Reeves,  for  respondent 

ROOT,  J.  At  the  threshold  of  this  case  we 
are  confronted  with  a  motion  to  dismiss  tbe 
appeal,  for  the  reason  that  the  undertaking 
is  conditioned  as  both  an  appeal  and  super- 
sedeas bond,  while  In  the  sum  of  only  $200. 
Tbe  appeal  sought  to  be  taken  was  from  a 
Judgment  and  decree  forcloslng  a  laborer's 
lien  in  tbe  sum  of  $1,475,  with  $300  attorney 
fees  and  costs,  upon  certain  mining  claims  of 
appellant  The  trial  court  was  not  asked  to, 
and  did  not,  fix  the  smonnt  of  any  super- 
sedeas. Appellant  maintains  that  tbe  bond 
was  not  Intended  as  a  stay  bond,  but  tbat  a 
printed  form  was  used  containing  tbe  super- 
sedeas clause  which  was  unnoticed  at  tbe 
time.  It  is  not  claimed  by  respondent  that 
the  undertaking  was  ever  used  or  sought  to 
be  used  as  a  supersedeas  bond.  In  fact  It 
was  stated  In  tbe  briefs  and  orally  at  tbe 
argument  and  not  denied,  that  after  the  giv- 
ing of  the  bond  respondent's  attorneys  wrote 
to  appellant's  attorneys,  threatening  to  have 
execution  Issue  unless  a  supersedeas  txind 
should  be  given.  A  copy  of  said  letter  ap- 
pears In  an  affidavit  on  file  berein,  and  Is  uq- 
denled.  This  would  seem  to  show  tbat  both 
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partlM  treated  flie  Uwtnimeait  u  an  aj/^etJ 
bond  only.  Bat  It  la  ngRBatad  tbat  tUa 
cooit  moat  look  aoMy  to  13io  Inatromait  lt> 
self  and  not  consider  extrinsic  matters.  How 
Bhaat  OTamtniiig  tbo  trial  covrtfs  order  fixing 
a  stay  boodT  Witboat  conceding  onrselTes 
to  be  tbns  restricted,  let  ns  see  what  ttils 
bond  rereals  wben  scmtinlsed. 

Wa  find  two  (tf  Its  parts  Inconsistent  with 
eadi  other.  Tbe  penalty  is  stated  In  the 
snm  of  oalj  fSOd,  tbe  lowest  possible  som 
snfflcloit  tor  any  bond  on  qM>eal— a  som 
Inadequate  ftv  any  other  than  a  mere  ap- 
peal bond.  Then,  turning  to  another  portion 
of  tbe  bond,  wa  find  wwds  commonly  fonnd 
in  an  appeal  and  sopersedeaa  bond.  Oonae- 
qnently,  me  part  Indicates  an  Intention  that 
it  ahcnild  be  mwely  an  ajveal  bmd.  The 
other  part  Indicates  that  It  was  Intoided  for 
both  an  ai^teal  and  snposedeae.  Wben  a 
written  Instrament  baa  two  portions  Incon- 
tfMait  with  each  othor,  what  Is  the  dnty  of  a 
eourtf  It  Is  tbe  proTince  of  the  court  to  ex- 
amine the  entire  Instrument  and,  from  a  con- 
aldoatiott  of  all  its  parts,  glre  a  construction 
that  aball  ectnate  the  evident  IntuitlDn  ct 
the  makers  of  the  taistnunmt.  Whmoneltem 
of  an  Instrument  is  absolutely  Inconelstent 
with  anotber.  It  Is  evident  that  one  or  the  oth- 
er of  said  itone  was  placed,  or  left.  In  swdi  In- 
strument Inadvertently.  It  Is  not  to  be  pr^ 
snmed  that  parties  woidd  IntoitlonaUy  In- 
ooxporate  In  a  document  two  ^reconcilable 
eiqiresstons.  The  writing  la  to  expreai  the 
Intentiim  of  tbe  makers.  It  la  Inconceivable 
and  unthinkable  tbat  tbe  maka  of  a  written 
Instrument  idiould  Intoid  two  tiling^,  ime  of 
which  la  diametrically  opposed  to  the  oVber ; 
or  tbat  lie  endeavored  to  express  two  pnr- 
posea,  tbe  existence  of  <me  of  which  would 
necessarily  destroy  the  oQkx.  Aa  tho  sum 
of  $200  could  in  no  manner  and  under  no 
drcxim stances  constitute  the  poialty  of  an 
appeal  and  supersedeas  bond,  we  must  find 
tbat  It  was  incorporated  Inadvertently,  If  we 
believe  appellant  Intended  the  bond  to  be 
both  an  appeal  and  supersedeas.  On  tbe 
other  hand.  If  we  believe  appellant  to  have 
Intended  merely  an  appeal  bond,  then  we 
must  conclude  that  the  supersedeas  words 
were  placed  or  left  In  tbe  bond  by  mistake 
or  overslgbt  In  preparing  a  bond  on  appeal, 
Into  which  error  would  an  attorney  be  moat 
likely  to  fall,  tbat  of  writing  the  penalty 
only  9200  when  he  intended  It  to  be  $3,800  or 
more,  sufficient  to  constitute  both  appeal 
and  supersedeas,  or  In  leaving  In  the  super- 
sedeas  words  when  only  an  appeal  was  In- 
tended? It  seems  to  us  that  the  leaving  In 
of  the  unnecessary  supersedeas  clause  might 
be  a  very  natural  ovoslght;  but  that  any 
attorney  would  write  or  leave  In  a  bond  the 
wOTds  or  figures  "9200,"  wben  he  meant 
98.100  or  some  larger  sum,  would  be  a  very 
nnusaal  mistake.  Then  the  mention  of  the 
amount  of  the  Judgment  shows  plainly  that 
there  was  no  lack  of  Intention  to  write  In  the 
anwunt  at  the  bond  as  9200.   In  fact,  there 


Is  nothing  to  show  that  tbe  writing  of  the 
amount  as  9200  was  unintentional,  or  an  in- 
advertence. It  Is  porfectly  erldent  that  ap- 
pellant Intended  the  penalty  to  be,  and  to  be 
written  therein  as,  9200.  This  being  true,  It 
follows  that  it  could  not  have  Intended  the 
supersedeas  words,  tlw  ^ect  of  which.  If 
given  any,  would  be  to  squarely  contradict 
the  significance  of  the  language  ^pressing 
tile  penalty  as  $200.  If  the  penalty  were 
any  sum  In  excess  of  9200,  a  dlfl^nt  ques- 
tion would  be  presented.  But,  In  this  case, 
the  fact  of  the  bond  expressing  the  minimum 
penalty  fixed  by  the  statute,  in  the  atraeoce 
of  any  showing  of  tte  having  been  used,  or 
attempted  to  be  used,  as  a  stay  bond,  pre- 
cludes the  idea  that  it  was  ever  intraded  for 
any  purpose  other  than  that  of  an  appeal 
bond.  Respondent  cites  several  decisions  of 
this  court  in  support  of  his  motion.  But  In 
all  of  those  cases  tbe  bonds  were  clearly  In- 
tended as  both  appeal  and  supersedeas  bonds ; 
and  In  some.  If  not  all,  they  actually  per- 
formed tbe  functions  of  stay  bonds  before 
being  challraged  here.  In  tbe  first  of  said 
cases  (Pierce  v.  Wllleby.  20  Wa^h.  129,  M 
Pac.  009)  the  trial  court,  upon  application  of 
appellant,  fixed  the  amount  of  the  super- 
sedeas bond  in  the  sum  of  $200.  Tbe  ap- 
pellant then  executed  an  undertaking  In  tbe 
form  of  an  appeal  and  supersedeas  bond, 
making  the  poialty,  however,  only  $200.  A 
stay  was  actually  obtained  under  said  tmnd. 
The  appellant  having  used  It  as  a  stey  bond 
to  supersede  the  Judgment,  this  court  held  It 
to  be  merely  a  supersedeas  bond,  and  insufll* 
dent  to  effect  an  appeal.  In  the  case  at  bar 
no  intention,  att^pt,  or  purpose  to  make  or 
use  a  sup«nedeas  bond  appears.  The  con- 
trary is  a£Qrmatlvely  sbovrn.  This  case  Is 
clearly  distinguishable  from  all  those  cited. 
The  motion  to  dismiss  the  appeal  is  denied. 

Appellant,  defendant  below,  is  a  corpora- 
tion having  Ite  principal  office  at  Seattle, 
King  county,  Wash.  This  action  was  com- 
menced In  the  superior  court  in  and  tot 
Chelan  county.  Appellant's  attorneys  reside 
and  have  their  offices  In  Seattle.  Tbe  office 
of  respondent's  attorneys  Is  In  Wenatcbee^ 
Chelan  county.  To  tbe  complaint  appellant 
interposed  a  motion  to  make  more  definite 
and  certain.  Tlils  motion  was  noticed  to 
be  heard,  before  the  superior  court  in  Chelan 
county,  on  the  fith  day  of  December,  1004. 
The  Judge  of  that  court  presides  over  the 
superior  courts  of  four  countlea,  and  bis 
time  Is  consequently  divided  among  said 
counties.  Not  knowing  whether  or  not  the 
Judge  would  be  at  Wenatcbee  on  the  said 
6th  day  of  December,  appellant's  attorneys 
did  not  go  over  to  Wenatohee,  but  prepared 
and  sent  to  the  court  a  written  argument 
iqion  the  motion.  As  a  matter  of  fact  the 
Judge  was  not  In  Wenatehee  on  said  5th 
day  of  Deconber,  but  arrived  the  next  day 
and  proceeded  to  consider  the  motion,  and 
denied  the  same.  Appellant^s  attorneys,  not 
being  informed  of  the  courts  ruling  upon 
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their  motion,  failed  to  plead  over  vlthln  10 
days.  On  December  17th,  11  days  after  the 
court's  Bald  ruling,  respondent  moved  for 
an  order  of  default  against  appellant  for  not 
pleading  over.  Notice  of  this  was  received 
by  appellant's  attorn^s  on  December  18th, 
and  they  forthwith  prepared  an  affidavit 
of  meritorious  defense  and  tending  to  show 
excusable  n^lect,  and  also  tendered  an  an- 
swer. These  were  served  and  filed  Decem- 
ber 20,  1904.  Bes^ndent  moved  to  strike 
these,  and  bis  motion  was  set  for  hearing 
January  9,  1805;  but  the  Judge  again  bdng 
away,  the  motion  was  not  heard  until  Jan- 
nary  16,  1905,  at  which  time  the  answer 
was  OTdered  stricken  and  the  default  altered. 
Findings,  conclusions,  and  decree  were  sign- 
ed Jannai^  20,  1906.  On  January  23d.  ap- 
pellant filed  and  served  a  petition  to  vacate 
the  Judgment  and  for  a  new  trial.  Thte 
petition  was  denied,  and  the  decree  confirm- 
ed on  March  1,  1906.  From  said  Judgment 
and  decree  this  appeal  is  prosecuted. 

App^lant's  attorneys  contend  ttiat  they 
relied  upon  re^oudent's  attwneys  to  notify 
them  of  the  court's  ruling  upon  the  motion 
to  make  more  definite.  They  urge  that, 
owing  to  the  long  distance  of  the  place  of 
trial  (some  200  miles)  from  their  home,  and 
the  uncertainty  of  the  Judge  being  there.  It 
was  unnecessary  for  them  to  be  personally 
present;  that  they  had  faith  In  said  motion 
and  expected  In  any  event  that  respondent's 
attorneys  would  notify  them  of  the  court's 
ruling  when  It  should  be  made.  They  main- 
tain that  their  neglect,  under  all  of  the  clr- 
ciimatances,  was  only  such  as  Is  contem- 
plated and  covered  by  the  statutory  provi- 
sions permitting  relief  from  "Inadvertence" 
and  "excusable  neglect"  Bespondent  con- 
tends that  it  was  appellant's  duty  to  be  rep- 
resented or  to  have  arrangements  made 
whereby  It  would  have  been  promptly  notified 
of  the  court's  ruling.  Conceding  this  to  be  cor- 
rect, did  the  omission  of  appellant's  attor- 
neys constitute  neglect  that  was  Inexcusable? 
That  was  the  question  presented  to  the  trial 
court  and  now  presented  for  our  considera- 
tion. Appellant's  attorneys  say  that  they 
expected  respondent's  attorneys  to  notify 
them  when  the  court  should  come  and  pass 
on  the  motion;  that  they  expected  this  as  an 
act  of  courtesy  such  as  ordinarily  obtains 
among  practitioners.  BeG^ondent  contends 
that  tils  attorneys  were  required  by  no  stat* 
ute,  rule  of  court  or  law  to  notify  appellant's 
attorneys.  This  Is  perhaps  trae;  but  If  at- 
torneys recognise  no  obligations  toward 
brother  attorneys  except  such  as  are  Imposed 
by  statute,  rule  of  court,  or  law,  what  be- 
comes of  that  professional  courtesy  which 
has  been  cherished  and  observed  by  the  pro- 
fession from  time  Immemorial?  If  an  at- 
torney extends  to  another  nothing  but  what 
that  other  may  demand  as  a  strict  matter 
of  law  and  right,  fliere  is  no  courtesy  about 
It;  It  Is  but  the  mere  performance  of  a  legal 


duty.  Those  engaged  In  ttie  active  practice 
of  the  law  must  encounter  many  dlfflcultles 
and  annoyances  at  the  best;  and  were  It  not 
for  the  generous  acts  of  courtesy  and  kindly 
consideration  that  commonly  choracterfze 
the  dealings  of  attorneys  with  one  another, 
the  drudgery  would  oft^  become  well  nigh 
Intolerable.  In  the  case  at  bar,  the  motion 
of  ai^IIant  was  not  merely  for  delay.  It 
presented  a  substantial  question.  It  is  a 
serious  question  whether  or  not  the  mlii^  of 
the  trial  court  was  correct  In  denying  the 
same.  But  we  are  not  called  upon  to  pass 
upon  tbla.  We  merely  mention  it  to  show 
that  it  ms  manifestly  Interposed  In  good 
faith.  Had  respondent's  attorneys  notified 
ai^ellanfs  attorn^  of  the  court's  rulli^ 
and  thereto  given  them  a  chance  to  plead 
furthw.  It  would  certainly  have  been  a  cour- 
teous and  commraidable  action  on  their  part 
and  in  accord  with  the  common  practice  ob- 
taining among  attorn^.  Now,  because  ap- 
pellant's attorn^  relied  upon  tliem  as  at- 
torneys who  would  practice  such  courtesies, 
we  do  not  think  they  should  be  humiliated 
and  their  client  mulcted  because  ol  their 
misplaced  confidence  and  reliance. 

Now,  let  us  go  a  stop  further.  A  motion 
for  d^ult  was  made  witliln  a  few  days.  To 
this  appellant  responded  with  an  affidavit  of 
excuse  and  m^lts.  It  also  tendered  an  an- 
swer which  set  forUi  b  perfect  and  complete 
defense  to  respondent's  complaint  All  <tf 
this  was  done  promptly  and  evidenced  a 
good-faith  intention  to  defend.  When  tills 
was  done,  respondent  Instead  of  withdrawing 
bis  motlim  for  default,  Insisted  upon  It, 
ther^  Indulging  In  a  practice  which,  we 
are  glad  to  say,  obtains  only  to  a  very  lim- 
ited extent  In  this  state.  The  action  of  the 
trial  court  bi  sustaining  the  motlcm  for  de- 
fault tmder  these  drcumstaDcea  was  not  only 
an  abuse  of  discr^on,  but  was  violative  of 
both  the  lettor  and  the  spirit  of  our  Code 
which  requires  that  all  rules  of  practice  shall, 
so  far  as  practicable  and  where  a  different 
course  Is  not  arbitrarily  prescribed  by  stotuts 
or  established  role  of  decision,  be  constnied 
and  applied  so  as  to  accomplish  substantial 
Justice.  2  BalIlnger*sAnn.Oode8&BtH4053, 
4957,  5091.  A  portion  of  said  section  48B3 
says  that  the  court  **may,  upon  soch  terms  as 
may  be  Just  and  upon  payment  of  costs,  re- 
lieve a  party,  or  bis  legal  rcpresentotlvea, 
from  a  Judgment  order,  or  other  proceeding 
taken  against  him  through  his  mistake,  in- 
advertence, surprise,  or  excusable  neslect" 
By  the  Imposition  of  costs  and  reasonable 
terms  tqwu  appellant  respondent  and  his 
attorneys  could  have  been  fully  compensated 
for  any  expaises,  delay,  and  Inconvenience 
occasioned  them  by  appellants  neglect  to 
timely  plead  over.  This  should  have  been 
the  course  pursued  by  the  trial  court  A 
portion  of  said  section  4957  reads  as  follows: 
"The  court  shall,  in  every  stage  of  an  action, 
disregard  any  mnr  or  defect  in  pleading 
or  proceeding  which  shall  not  aff^  the  snb- 
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■tantlal  rlghta  of  tbe  adTene  par^."  Here 
wu  a  defendant  with  an  answer  presenting 
a  Jnat  and  meritorious  defense;  but,  because 
Its  attorneys  bad  been  guilty  of  slight  neglect 
its  defense  is  excluded.  The  statutory  pro- 
vision regarding  "excusable  neglect"  was  en- 
acted for  some  purpose.  Tbat  attorneys  are 
not  Infallible,  but  subject  to  tbe  same  sbort- 
comlDgs  that  characterize  humanity  In  gener- 
al, is  recognized  by  the  law,  and  should  be 
by  the  courts.  If  judges  who  are  asked  to 
deal  drastically  with  the  interests  of  liti- 
gants whose  attorneys  make  slight  mistakes 
would  indulge  In  a  little  retrospection,  they 
would  probably  recall  experiences  In  their  own 
practice  that  would  help  to  clarify  their  vis- 
loo,  encourage  conun«idabIe  forbearance,  and 
snnot  a  coarse  better  calculated  to  subserre 
tbe  ends  of  justice  and  right  The  functiim 
of  a  court  is  to  adjudicate  tbe  differences 
exlsdng  between  litigants  and  mete  ont  that 
which  is  right  and  lawful  so  far  as  sncta  a 
consummation  may  be  approximated  under 
tbe  forms  of  law.  Tb^  are  not  Institutions 
where  tbe  rlgbts  suitors  are  to  be  de- 
termined by  tbe  prowess,  skill,  or  sharp  prac- 
tice of  attorneys  on  the  one  side  or  by  tbe 
inconsequential  errors,  omissions,  and  over- 
sights of  the  oppoaitiB  counsel.  Technicali- 
ties, forms,  and  rules  must  not  be  permitted 
to  defeat  the  bighest  purpose  of  courts — tbe 
dealing  out  of  substantial  Justice;  nnless, 
In  B  glToi  case,  an  arbitrary  statute  or  es- 
tablished rule  of  decision  posltlT^  so  re- 
quires. Westlaod  Pub.  Go.  t.  Boyal,  86  Wash. 
399,  408,  7S  Pac.  1006;  Bloomlngdale  v.  Weil, 
S»  Wash.  611,  621-628,  tO  Paa  M.  Our  ob- 
serratimis  herein  are  not  Intended  as  a  cen- 
sure of  respondent's  attorneys,  who,  owing  to 
tbeir  standing,  we  are  inclined  to  believe 
were  actuated  In  tbeir  course  herein  by  hasty 
and  111  considered  oounsel  rather  than  by  any 
deliborate  purpose  to  Ignore  tbe  ethics  of 
tbe  profession.  But  we  have  spokeo  freely 
for  the  reason  that  we  do  not  wish  tbe  bar 
of  this  state  to  feel  that  there  Is  any  dis- 
position on  tbe  part  of  this  court  to  sanction 
tbe  lowering  of  tbe  hl^  standard  of  pro- 
fessional ethics  which  has  always  been  rec- 
ognized and  maintained  by  said  bar,  Tbe 
traditions.  Ideals,  and  pn^etles  of  the  pro- 
fession reqvlre  nothing  less  at  oar  bands. 

Tb»  jadgmant  of  the  boiMirable  loperlor 
court  is  reversed,  and  the  cause  remanded, 
with  Instroctlons  to  permit  appellant  to  file 
Its  answer,  and  tw  farther  proceedings  ac- 
cording to  law.  In  Hen  of  tbe  Imposition  of 
tenns  by  tbe  trial  coart  It  Is  ordered  that 
appellant  do  not  recover  costs  on  this  appeat 

MOUNT,  a  and  HADI^BHT  and  CROW, 
JJ^  concur. 

rUIXBRTON,  X  (dissenting).  I  concur  In 
that  part  of  the  foregoing  opinion  which 
holds  tbe  bond  sufficient  to  sustain  the  ap- 
peaL  I  do  not  do  so^  however,  on  tbe  ground 


that  this  bond  can  be  distinguished  from 
others  that  this  court  had  held  Insufficient 
but  because  I  believe  the  cases  announcing 
the  doctrine  that  a  bond  conditioned  both  as 
an  appeal  and  supersedeas  bond,  but  suffl- 
clent  in  amount  only  as  an  appeal  bond,  Is 
not  good  as  either,  are  wrong  In  principle  and 
should  be  overruled.  In  my  Judgment  ^ 
bond  sufficient  In  condition  and  amount  as 
an  appeal  bond  Is  good  as  an  appeal  bond  re- 
gardless of  any  conditions  looking  to  the  stay 
of  the  Judgment  it  may  contain.  Notwith- 
standing the  statute  says  they  may  be  in- 
cluded in  one  Instrument  the  appeal  bond 
and  stay  bond  are  Inherently  distinct  The 
a[^)eal  bond  must  be  given  In  any  event  It 
Is  made  necessary  by  statute  in  order  to  per- 
fect the  appeal.  The  appeal  cannot  be  heard 
without  It  But  tbe  stay  bond  may  be  given, 
or  not,  as  the  appellant  chooses.  If  be 
wishes  to  prevent  execntion  of  tbe  Judgment 
pending  the  appeal,  he  may  do  so  by  giving 
a  stay  bond  as  provided  by  statute.  But  his 
rights  on  the  appeal  are  In  nowise  affected 
by  his  failure  so  to  do.  Every  question  open 
to  blm  will  be  heard  and  adjudged  whether 
he  gives  it  or  does  not  give  it  Moreover, 
these  bonds  may  be  given  in  separate  instru- 
ments. Tbe  sureties  need  not  be  the  same 
on  each.  And  when  separately  given  the 
one  Is  not  affected  by  the  other.  Indeed,  no 
court  so  far  as  I  have  been  able  to  ascertain, 
has  ever  held  that  an  appe^  bond  sufficient 
In  itself  to  perfect  the  appeal,  and  good  if 
standing  alone,  Is  rendered  nugatory  by  the 
filing  of  an  Insufficient  stay  bond.  Why 
then  should  the  appeal  bond  be  affected  by 
the  stay  bond  when  both  are  Included  in  the 
same  Instrument?  I  confess  my  utter  in- 
ability to  find  any  reason  for  the  distinction, 
and,  finding  none,  I  believe  the  holdings  of 
the  court  to  the  effect  that  there  is  a  dis- 
tinction are  wrong. 

I  must  however,  disagree  with  the  opinion 
on  the  merits  of  the  case.  I  find  nothing  In 
the  record  which  warrants  this  court  In  cen- 
suring either  the  trial  Judge  or  counsel  for 
the  respondent  The  trial  court  In  adjudging 
that  tbe  showing  made  by  tbe  appellant  was 
luBufflclent  to  authorize  It  to  set  ^slde  the 
Judgment  it  had  theretofore  rendered,  acted 
upon  a  matter  within  its  discretion  which  this 
court  can  set  aside  only  for  manifest  abuse. 
It  Is  not  enough  for  us  to  say  that  If  we  had 
been  personally  present  and  tbe  question  bad 
been  submitted  to  us  we  would  have  decided 
it  differently,  but  we  must  be  able  to  say  that 
tbe  decision  Is  so  far  wrong  that  a  reasonable 
mind,  acting  without  prejudice,  and  having  in 
view  the  Just  rights  of  all  of  tbe  parties, 
would  not  have  decided  It  that  way.  Tbe 
record  In  my  Judgment  does  not  enable  us  to 
do  this.  Personally,  I  cannot  even  hold  that 
It  ought  to  have  been  decided  differently. 

In  my  opinion,  therefore,  the  motion  to 
dismiss  should  be  overruled,  and  tbe  Judg- 
ment affirmed. 
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BDDEIN.  J.  (dlBsentliiid*  In  Fierce  t. 
Wllleby.  20  Wash.  129»  54  Pa&  909^  decided 
more  than  fieven  jean  s^,  this  court  beld 
tiiat  a  bond  on  nppeal  conditioned  as  both  a 
coat  and  a  snpenedeaa  bond,  wtaldi  waa  not 
aoffldoit  for  botb  porpoaea,  waa  not  sofflclent 
for  any  purpose,  and  dismissed  the  appeal. 
In  that  case  the  trial  court  fixed  the  amonnt 
of  the  SQpersedeaa  In  tbe  sum  of  f 200,  and  a 
bond  In  that  amonnt  conditioned  both  as  a 
cost  and  a  snpersedeas  bond  was  filed.  Such 
a  bond  was  declared  Insnffldent,  and  I  am 
unable  to  distinguish  that  case  from  the  case 
at  bar.  An  appeal  bond  cornea  before  this 
court  without  Issues  and  without  proofs.  We 
must  ascertain  the  intention  of  the  parties, 
and  determine  the  character  of  the  Instru- 
ment from  what  appears  within  the  four 
comers  of  the  bond.  The  appeal  bond  before 
us  Is  clearly  both  a  cost  and  supersedeas  bond, 
and  compiles  with  all  the  requirements  of  the 
statute  governing  such  bonds,  except  astothe 
amount  Hie  argument  of  the  majority, 
baaed  on  the  amount  of  tbe  bond,  would  apply 
with  equal  force  In  the  case  of  Pierce  v.  Wll- 
leby. The  latter  case  has  been  followed  In 
numberless  cases  since  the  decision  was  ren- 
dered, and  It  should  be  followed  now  or 
overruled.  I  do  not  feel  called  upon  to  ap- 
prove or  criticise  the  ruling  In  that  case.  It 
relates  exclusively  to  a  question  of  practice, 
and,  so  long  as  tbe  rule  established  is  uni- 
form, It  Is  as  easy  to  comply  with  the  statute 
as  there  construed  as  with  any  other  con- 
struction this  court  might  now  adopt  How-' 
ever.  If  the  court  desires  to  overrule  Pierce  t. 
Wllleby  and  the  long  line  of  cases  following 
It  I  will  Interpose  no  objection ;  but  they 
should  not  be  followed  in  one  case  and  dJs- 
tlngulshed  away  lu  tbe  next 

I  also  dissent  from  what  Is  said  on  the 
m^lts.  The  majority  concede  that  tbe  ap- 
pellant was  In  default  and  that  tbe  only  ex- 
cuse for  such  default  was  the  failure  of  coun- 
sel for  respondent  to  notify  counsel  for  ap- 
pellant of  the  ruling  of  tbe  court  on  a  motion 
to  make  the  complaint  more  definite  and  cer- 
tain. The  majority  further  concede  that 
counsel  for  respondent  were  under  no  legal 
obligation'  to  give  such  notice.  The  trial 
court  held  that  this  was  not  a  ease  of  excusa- 
ble neglect  and  denied  an  application  to 
open  tbe  default  and  for  leave  to  answer. 
Applications  of  this  kind  are  addressed  to  the 
sound  discretion  of  the  trial  court  and  I  am 
not  prepared  to  say  that  an  abuse  of  discre- 
tion Is  sbown  here.  Professional  courtesy, 
undefined  and  unrelated  by  law,  is  a  very 
uncertain  guide,  and  cannot  safely  be  adopted 
as  a  rule  of  practice  in  tbe  courts.  In  the 
broad  sense  in  which  that  term  Is  discussed  In 
the  majority  opinion,  It  belongs  In  the  domain 
of  morals  rather  than  of  law. 

I  think  the  appeal  should  be  dlsmlased,  or 
the  judgment  affirmed. 

DUNBAB,  J,,  concurs  In  what  Is  said  by 
BDDKIV,  J. 


DOUOLAS  V.  LA  RICA  CONSOLIDATED. 
(Supreme  Court  of  Waabington.  Dec.  28, 1905.) 

Appeal  from  Superior  Court;  Ohtfan  Ooon- 
ty;  R.  S.  Stelner.  Judge. 

Action  by  Thomas  Douglas  against  the  La 
Blca  Consolidated.  From  a  Judgmoit  re- 
fusing to  vacate  a  default  Judgmoi^  defeaid- 
ant- appeals.  ReTWsed. 

Smith  ft  Cole,  ftnr  appeliant  Frank  Beeres 
and  Reerea  ft  Beeves,  for  respondent 

PER  CURIAM,  The  facts  in  this  case  are 
sabstantially  the  same  as  those  in  Douglas 
V.  Badger  State  Mine  (Just  deddad)  88  Pac. 
178.  and  coDtrolIed  by  the  same  piiodplei. 
Upon  tbe  autborilar  of  that  ease,  t&e  judgmant 
of  tbe  trial  court  In  this  cause  la  reversed. 


RAPP  et  aL  T.  STRATTON. 

(Supreme  Court  of  Washinston.   Dec  28,  1905.) 

1.  MUNICXPAI.  OOBPOEATIONS— STRKITS—  Va- 
CATIOK. 

Hill's  Ami.  Codes  &  St.  fi  762,  provides 
that  a  party  who  desires  to  vacate  a  street  in 
an  Incorporated  town  may  petition  tlie  trustees, 
and  the  same  proceediDgs  shall  be  had  before 
the  trustees  or  other  corporate  body  as  are  au- 
thorized to  be  had  before  the  board  of  county 
commissioners  In  towns  not  incorporated.  Sec- 
tion 749  provides,  In  i^atlon  to  proceedings 
for  Uie  vacation  of  streets  in  towns  not  in- 
corporated, for  a  petition  to  the  county  com- 
missionera,  which  shall  be  filed  with  tbe  county 
auditor,  and  notice  of  which  shall  be  given  for 
20  days  by  posting  such  notice  in  three  pabllc 
places.  Held,  that  records  of  a  city  councal,  re- 
citing the  reception  of  a  petitiw  lor  the  vaca- 
tion of  an  alley,  Its  reference  to  the  ctHumittee 
on  streets,  the  favorable  report  of  the  commit- 
tee, and  the  granting  of  the  petition,  do  not 
show  a  vacation  of  the  alley. 

2.  Advbbsk  Pobsession— MnniCEPiiL  Psop- 

EETT. 

One  cannot  acquire  title  by  adverse  pos- 
esslon  to  property,  such  as  an  alley,  held  by  a 
municipality  in  its  gownmuital  capacity  for 
public  purposes. 

[Ed.  Note. — For  cases  In  point  see  voL  t. 
Cent.  Dig,  Adverse  Possession,  {  49.] 

Appeal  from  Sup^or  Court  Spokane 
County;  O.  T.  Unn,  SnOsA 

Acthm  by  Gbarlea  6.  Rapp  and  oiliers 
against  Lcnlne  R  Stratton.  From  a  Jndf* 
ment  tor  plalntlfla,  defendant  an^eala.  Af- 
firmed. 

Hamblen,  Lund  ft  Gilbert  for  appellant 
Joseph  B.  Llndsley,  for  respondents. 

DUNBAR,  J.  Plaintiffs  brought  this  ac- 
tion, alleging  ownership  of  properly  in  block 
20  of  Stratton's  addition  to  Spcdiane,  that 
an  alley  extends  north  and  south  through 
the  center  of  said  block  on  which  the  prop- 
erty of  plaintiffs  abuts,  and  that  defendant 
Is  wrongfully  and  unlawfully,  and  with  In- 
tent to  deprive  said  plaintiffs  of  the  use  of 
said  alley,  attempting  to  appropriate  and  use 
the  same  as  her  own  private  property,  and 
has  placed  barriers  and  obstiuctlona  acroaa 
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tbe  same,  etc..  and  asking  that  she  be  per- 
petually enjoined.  An  answer  was  filed,  al- 
leging. In  substance,  tbat  the  alley  In  ques- 
tion was  vacated  by  tbe  city  council  of 
Spokane  <hi  the  2Sth  day  of  April.  18S8,  and 
further  setting  up  tbe  right  of  defendant  to 
the  alley  by  adverse  possession  for  orer  10 
years.  The  reply  denied  both,  these  allega- 
tions, and  upon  these  Issues  the  cause  went 
to  trial  and  terminated  with  a  Judgment  In 
favor  of  the  plalntUts;  and  an  Injunction 
was  Issued  restraining  the  defendant  from 
interfering  with  the  pnblic  use  of  the  alley. 
From  this  Judgment  this  appeal  was  prose- 
cuted. 

There  are  but  two  questions  to  be  deter* 
mined  In  this  case:  (1)  Was  the  all^  va- 
cated? and  (2)  If  It  was  not,  has  the  de- 
fendant obtained  title  to  the  same  by  ad- 
verse poeseaslon?  The  appellant  had  beoi 
tbe  owner  of  the  lots  now  owned  by  tbe  re- 
spondaits  for  several  years  prior  to  her  con- 
veyance of  them  to  respondents'  grantors. 
In  her  deed  to  the  respondents'  grantors 
tbey  were  described  as  being  In  accordance 
with  the  records  of  the  plat  on  file,  and  the 
recorded  plat  showed  tbe  existence  of  the 
all^  in  question.  The  only  evidence  of  the 
vacation  of  these  lots  Is  two  entries  In  the 
records  of  the  city  coundL  Tbe  first  ap- 
pears under  date  of  March  21,  1888,  In  the 
following  recital :  "A  petition  from  the  Cen- 
tenary Church,  asking  the  vacation  of  the 
alley  in  block  20,  Stratton's  addition,  was 
received  and  referred  to  the  committee  on 
streets  and  alleys."  And  on  page  186  of  the 
record  the  following  Is  found:  "The  com- 
mittee on  streets  and  alleys  reported  favor- 
ably on  the  petition  to  vacate  an  alley  in 
block  20,  Stratton's  addition,  which,  on  mo- 
tion of  Mr.  Waters,  was  granted."  That  Is 
all  there  Is  in  the  records  of  tbe  council  pro- 
ceedings on  the  subject  of  the  vacation  of 
this  alley. 

The  law  governing  the  vacation  of  streets 
and  alleys  at  the  time  of  the  allc^^  vaca- 
tion of  this  alley  was  section  7S2,  1  Hill's 
Ann.  Codes  &  St,  which  is  as  follows:  *'In 
cases  where  any  person  Interested  In  an  in- 
corporated town  in  this  state  may  desire  to 
vacate  any  street,  alley,  lot,  or  common,  or 
any  part  thereof,  it  shall  be  lawful  for  such 
person  to  petition  the  trustees  in  like  manner 
as  persons  Interested  in  towns  not  incor- 
porated are  authorized  to  petition  the  board 
of  county  commissioners ;  and  the  same  pro- 
ceedings shall  be  had  thereon  before  such 
trustees,  or  other  body  corporate  having 
Jurisdiction,  as  are  authorized  to  be  had 
before  tbe  board  of  county  commissioners; 
and  such  trustees  or  other  corporate  t>ody 
may  determine  on  such  application,  under 
the  same  restrictions  and  limitations  as  are 
contained  In  the  forcing  provisions. "  And 
section  749,  as  follows:  "Any  person  or 
body  corporate  Interested  In  any  town  in 
this  state  not  Incorporated,  who  may  desire 
to  vacate  any  lot,  street,  alley,  common,  or 


any  part  thereof.  In  any  sudi  town.  It  shall 
be  lawful  for  any  audi  p«Bon  or  corporation 
to  petltlim  the  board  of  coonty  commissioners 
for  the  proper  county,  setting  forth  the  par- 
ticular drcumstancea  ot  the  case,  and  giv- 
ing a  distinct  description  of  the  propearty 
to  be  vacated,  which  petition  shall  be  filed 
with  tbe  coim^  auditor  twoity  days  previous 
to  the  Bitting  of  said  court,  and  notice  of 
the  pendai(7  of  said  petition  shall  be  given 
for  fbe  same  ^ce  of  time,  by  written  or 
printed  notices  set  up  In  three  of  the  most 
public  places  In  said  town,  containing  a 
description  of  ibe  pnqterty  to  be  vacated." 

It  does  not  appear  trom  tbe  record  af- 
firmatively, or  even  by  implication,  that  the 
law  in  relation  to  notice  was  complied  with, 
or  that  anything  was  done  b^ond  accqitlng 
the  report  of  the  committee.  This  was  mere 
preliminary  action,  and  from  It  alone  the 
court  is  not  anthorlzed  In  presuming  that 
the  prescribed  notice  was  given,  or  that  an 
ordinance  was  passed  finally  vacating  the 
alley.  Streets  and  alleys  are  of  too  much 
importance  to  tbe  public  to  be  obliterated 
by  a  showing  of  this  kind.  As  tending  to 
show  tbe  view  taken  by  tbe  appellant  on 
this  proposition :  Some  time  before  tbe  com- 
mencement of  this  action  she  petitioned  the 
city  council  for  the  vacation  of  this  alley, 
which  petition,  upon  consideration  by  the 
city  council,  was  rejected.  Under  the  rule 
announced  in  Unzelman  v.  City  of  Snohom- 
ish (Wash.)  82  Pac.  Oil,  the  appellant  would 
be  estopped  from  now  claiming  that  the 
street  bad  been  vacated  at  a  prior  time. 
In  any  event,  so  far  aa  tbe  question  of  title 
by  adverse  possession  Is  concerned,  this  court 
held,  in  West  Seattle  v.  West  Seattle  Land, 
etc.,  Co.,  38  Wash.  359,  80  Pac.  549,  that  a 
party  could  not  acquire  title  by  adverse  pos- 
session to  property  held  by  a  municipality 
In  its  governmental  capacity  for  pnblic  pur- 
poBe/L  The  properly  upon  which  tbe  appel- 
lant is  seeking  to  obtain  title  by  adverse 
possession  is  confessedly  held  by  the  city 
as  a  trustee  for  the  public,  and  not  as  prop- 
erty of  the  municipality. 

There  being  no  error  In  the  case,  tbe  Judg- 
mmt  Is  affirmed. 

MOUNT,  a  J.,  and  HADLBT,  PULLBR- 
TON,  RUDKIN.  CROW,  and  ROOT,  JJ.. 
concur. 


SHORT  V.  CITY  OP  SPOKANE. 

(Supreme  Court  of  Washington.   Dec  28, 

1905.) 

1.  Municipal  OoapouTionB  —  Tobtb  —  No- 
TICK  OF  Claim. 

Under  Spokane  City  Charter,  art.  14,  | 
220,  requiring  claims  for  personal  Injuries  sus- 
tained by  reason  of  negligence  of  the  city  to  be 
presented  to  the  city  council  within  one  month 
after  tbe  Injuries,  and  further  requiring  notice 
of  an  iDjnry  caused  by  the  existence  of  snow  or 
ice  on  a  street  or  sidewalk  to  be  filed  with  the 
city  derk  within  three  days  after  the  Injury,' 
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one  who  «u  iqjiired  hy  reason  of  a  broken 
plank  In  a  tfdewalk  need  not  file  hie  claim 
with  the  city  clerk  within  three  da/s  after  the 
injary,  altfaoush  thwe  were  a  few  inches  of 
anow  on  the  sidewalk  at  the  time  of  the  injnriTt 
where  sach  snow  did  not  caaee  the  injury. 
2.  Saue— Duties  of  Mnnicn>ai.iTT— Inspso- 

TION  OF  SlDBWAI^S. 

A  city  ie  bound  to  inspect  and  supervise 
sidewalks,  and  its  duty  is  not  fulfilled  by  taking 
merely  sucb  notice  of  the  condition  of  the  waliu 
as  would  t>e  taken  by  any  person  walking  orer 
the  same. 

[Ed.  Note. — For  cases  hi  point,  sea  toL  86, 
Cent  Dig.  Municipal  Oorporations,  I  1654.] 

5.  Saud— Notice  of  Defect. 

A  city  is  chargeable  with  notice  of  a  dan- 
gerous opening,  hole,  or  defect  in  a  public  side- 
walk or  street,  although  actual  knowledge  there- 
of is  not  brought  home  to  it  or  to  any  official, 
where  the  defect  has  existed  for  a  soiScIent 
length  of  time  that  the  dty  by  exercising  ordi- 
nary care  might  hare  learned  of  its  condition. 

[Ed  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  g  IGIS.] 

4.  Sua— DuTT  OF  Cixr— Safety  of  Side- 
walk. 

A  city  Is  bound  to  keep  sidewalks  in  reasou- 
ably  safe  condition  for  travd  throughout  the 
entire  year,  and  If  the  walks  are  in  such  shape 
that  they  are  safe  in  the  summer,  bat  dangerous 
during  the  winter,  the  city  is  guilty  of  negli- 
gence if  It  has  notice  of  the  defects. 

[Ed.  Note.— For  cases  In  point,  see  toL  86, 
G^ot.  Dig.  Honldpal  Corporations,  H  1612, 
1616.J 

6.  Same— DuTT  Towakd  Ihfirh  Psbsons. 

The  sidewalks  of  a  city  are  not  constructed 
and  maintained  for  the  sole  use  of  the  healthy, 
bat  for  the  ase  of  the  infirm  as  well,  and  they 
may  be  lawfully  traveled  by  every  citizen,  with- 
out regard  to  age,  sex,  or  physical  condition, 
and  the  cibr  is  chai^eable  with  knowledge  that 
people  of  different  bodily  conditions  travel  its 
streets,  and  that  among  these  are  the  diseased 
and  the  lame,  whose  infirmity  may  greatly  ag- 
gravate a  bodily  Injury,  and  may  retard  or  pre- 
vent a  cure. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  {  1675.] 
ft.  Neougencb— CoiTTBiBOTOBT  NkeLXosHcng 

— RSHOTEnEBS  A8  CAUSE. 

Where  an  Injory  to  plaintllF  Is  proximately 
caused  by  defendanfs  negligence,  plaintiff  may 
recover,  even  though  be  may  himself  have  been 
guilty  of  negligence,  if  his  negligence  was  only 
a  remote  cause  or  a  mere  condition  of  the  ac- 
cident. 

Cent  Dig.  Negligence,  S8  IISC  lli] 

Appeal  from  Superior  Court,  Spokane 
County;  George  W.  Belt,  Jndga 

Action  by  B.  K.  Short  a«alnBt  the  dty  of 
Spokane.  From  an  order  granting  a  new 
trial,  defendant  appeals.  Affirmed. 

F.  M.  Dudley  and  Charles  P.  Lond.  for 
appellant  J.  M.  Geraghty  and  Alex  M. 
Winston,  for  respondent. 

DUNBAR,  J.  This  action  was  brought  by 
platntlir  to  recover  damages  for  alleged  per* 
eonal  Injuries  on  account  of  an  alleged  de- 
fective condition  of  a  sidewalk  In  the  city 
of  Spokane.  The  complaint  contained  the 
ordinary  allegations  of  n^ligence  on  the 
part  of  the  city.  Damages  were  asked  in  the 


sum  of  $5,000.  The  defendant  doiIed  the 
material  allegations  of  the  complaint,  and 
pleaded  ccmtributory  negligence  on  the  part 
of  the  plalntUE,  and  that  the  claim  of  plaln- 
tur  was  not  filed  within  the  time  required 
by  the  dty  charter.  By  replication  the  af- 
flrmatlTe  defenses  were  denied.  The  case 
went  to  trial  before  a  Jury,  resulting  In  a 
verdict  for  defendant  The  plaintiff  filed  a 
motion  for  a  new  trial,  which  was  granted 
by  the  court  From  this  order  the  defend- 
ant has  appealed. 

The  errors  allied  are  that  the  court  erred 
in  refusing  to  sustain  defendant's  motion  for 
a  nonsuit  at  the  close  of  plaintKTs  case,  in 
refusing  to  sustain  defendant's  motion  made 
at  the  close  of  the  case  to  direct  a  verdict 
for  defendant,  in  setting  aside  the  verdict 
of  the  ]ury  for  defendant,  and  in  granting 
a  new  trial.  This  judgment  would  probably 
have  to  be  affirmed  in  any  event,  for  the 
reason  that  it  does  not  appear  from  the  rec- 
ord, nor  indeed  from  the  briefs  of  the  re- 
spective parties,  upon  what  ground  the  new 
trial  was  granted.  It  might  have  been  be- 
cause the  court  had  concluded  that  error 
was  committed  in  giving  or  refusing  to  give 
instructions,  or  it  might  have  been  because 
the  court  concluded  that  the  verdict  was  not 
justified  by  the  wdght  of  the  testimony. 
But,  in  view  of  the  poselblllty  of  a  new  trial, 
we  £hlnk  It  advisable  to  pass  upon  some  of 
the  errors  which  are  claimed  by  the  respond- 
ent  to  have  been  committed  by  the  court  la 
the  giving  and  refusing  to  give  Instructions, 
and  upon  the  contention  of  the  appellant 
that,  in  any  event  the  new  trial  should  not 
have  been  granted,  for  the  reason  that  the 
defendant's  motion  for  a  nonsuit,  at  the 
close  of  the  plalntifTs  case,  and  at  the  close 
of  the  whole  case,  should  have  been  granted 
by  the  court  If  this  contention  Is  true,  then 
the  alleged  errors  In  regard  to  the  Instruc- 
tions would  be  Immaterial.  But,  from  an 
examination  of  the  testimony,  we  are  satis- 
fled  that  the  motion  for  a  nonsuit  was  prop- 
erly denied.  Section  220  of  article  14  of 
the  charter  of  the  city  of  Spokane,  among 
other  things,  provides  that  "all  claims  for 
personal  Injuries  or  for  injuries  to  property, 
alleged  to  have  been  sustained  by  reason  of 
the  negligence  of  the  city  or  any  officer, 
agent,  servant,  or  employ^  thereof,  must  be 
presented  to  the  city  cotmcH  within  one 
month  after  any  such  injuries  shall  have 
been  received  In  the  manner  hereinafter  la 
this  section  provided :  provided,  however, 
that  In  addition  to  the  filing  of  the  claim  aa 
hereinabove  provided,  where  such  Injuries 
are  alleged  to  have  been  caused  by  the  ex- 
istence of  snow  or  Ice  on  a  street,  highway, 
sidewalk,  bridge,  or  crosswalk,  notice  of  such 
Injury,  in  writing,  signed  by  the  person  In- 
jured, or  the  owner  of  the  properly  Injured, 
or  by  someone  on  his  or  her  behalf,  must  be 
filed  with  the  city  clerk  within  three  days 
after  said  injury  shall  have  been  sustained." 
From  an  investigation  of  the  complaint  1ft 
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Oils  case,  we  fall  to  perceive  tbat  there  Is 
ui>5  altogetlon  that  the  Injury  was  caused 
1^  the  exlktence  of  snow  or  ice,  but  the  men- 
tion of  snow  and  Ice  In  the  complaint  was 
Incidental,  the  glat  of  the  negligence  alleged 
being  tbat  a  plank  In  the  Bidewalk  was 
broken  In  two,  a  [wrtton  of  said  plank  fall- 
ing through  to  the  ground,  and  the  remain- 
ing end  of  the  plank,  for  sereral  feet  from 
the  break,  was  sunk  below  the  boards  at 
the  sidee  of  It;  tbat  there  wag  no  support 
for  the  broken  end  of  the  plank,  and  said 
plank  would  beud  easily  under  slight  pres- 
sure; tbat  by  reason  of  such  condition,  said 
plank  and  walk  were  dangerous  and  defec- 
tive, which  condition  had  existed  for  a  long 
time  prior  to  the  date  of  the  Injury  to  this 
plaintiff,  and  was  known,  and  by  reasonable 
care  shonld  bare  been  known,  to  said  city 
and  the  officials  thereof,  bat  the  said  city  negli- 
gently failed  to  fix  said  walk  and  plank ;  and 
that,  while  passing  along  said  walk,  the 
plaintiff  stuped  upon  said  broken  plank 
and  tellt  wberet^  the  Injury  occurrad— de- 
scribing the  injury.  Neither  can  it  be  main* 
tained  fKun  the  proof  that  the  snow  or  ice 
(tliere  being  a  couple  of  Inches  of  snow  on 
tbe  sidewalk)  was  the  cause  of  the  injury; 
it  was  simply  a  condition  of  Ha  accid«it  but 
the  broken  plank  was  the  primary  and  es- 
sential cause  contributing  to  the  accident 
This  is  shown  by  tbe  testimony  of  the  plain- 
tiff and  his  witnesses  who  testified  <m  tiiat 
subject  We  have  omitted  to  mention  that 
this  dftlm  was  not  filed  with  flie  city  council 
within  the  8  days  required  by  the  proviso  in 
the  OTdlnanoe  quoted  above,  but  was  filed 
within  SO  days  from  the  time  tbe  accident 
occurred;  and  ftt>m  tbe  pleadings  and  testi- 
mony, we  conclude  that  the  plaintiff  was  not 
estopped  from  prosecntlng  his  case  not 
filing  his  claim  within  tbe  3  days. 

The  court  gave  the  following  Instruction, 
which  is  also  claimed  as  error  by  the  re- 
spondent: "In  the  absence  of  actual  notice, 
municipalities  are  liable  only  for  such  de- 
fects in  sidewalks  as  are  apparent  or  sug- 
gested by  appearance  or  disclosed  by  a  test 
in  the  nature  of  the  ordinary  use  of  such 
walks."  If  the  court  meant  by  this  language 
that  no  higher  duty  rested  upon  the  guard- 
ians of  the  city  than  to  take  such  notice  of 
the  condition  of  the  walks  as  would  be  tak- 
en by  any  person  walking  over  the  same,  the 
Instruction  was  too  limited,  for  it  leaves 
out  of  account  the  duty  of  Inspection  and 
supervision  with  which  the  officers  of  the 
municipality  are  charged.  The  court  did 
Instruct  lucidly  In  relation  to  the  care  gen- 
erally which  the  city  should  exercise,  but 
seems  to  have  defined  in  the  instruction 
which  we  have  quoted  its  duty  In  the  ab- 
sence of  actual  notice,  which  might  have 
been  misleading  to  tbe  Jury.  The  respond- 
ent proposed  on  that  question  tbe  following 
Instruction,  which  the  court  refused  to  give: 
"Yon  are  Instructed  that,  a  city  Is  charge- 


able with  notice  of  a  dangerous  opening,  hole, 
or  defect  In  a  public  sidewalk  or  street,  al- 
though actual  knowledge  may  not  have  been 
brought  home  to  It  or  any  official  of  It  If 
the  evidence  shows  that  such  a  state  has  ex- 
isted for  sufficient  length  of  time  so  tbat  the 
city,  by  exercising  ordinary  care  might  have 
learned  of  Its  condition,  and  not  to  know 
such  fact  would  be  negligence  on  the  pait  of 
the  city."  This  is  a  correct  and  clear  state- 
ment of  the  law  applicable  to  the  case  being 
tried,  and  should  have  been  given.  He  also 
proposed  this  further  instruction :  "This 
duty  to  keep  a  sidewalk  in  such  repair  tbat 
It  is  reasonably  safe  for  ordinary  travel  ex- 
tends throughout  the  entire  year  and  during 
weather  conditions  such  as  are  customary, 
and  can  reasonably  be  expected.  If  the  walk 
should  be  in  such  shape  that  It  would  be 
safe  In  the  summer  during  good  weather, 
but  would  be  dangerous  during  stormy 
weather  In  the  winter,  if  the  city  had  notice 
of  such  defects  It  would  be  guilty  of  negli- 
gence In  allowing  such  walks  to  remain  de- 
fective durlnff  the  bad  weather."  It  would 
seem  that  under  the  circumstances  of  this 
case,  this  instruction  was  pertinent  and  un- 
objectionable. 

The  respondent  also  asked  tlie  court  to 
give  the  following  Instruction,  which  the 
court  refused  to  give:  "The  duty  of  caring 
and  of  abstaining  from  the  unlawful  Injury 
of  another  applies  to  the  sick,  the  weak,  the 
Infirm,  as  fully  as  to  the  strong  and  healthy; 
and  when  the  duty  is  violated  the  measure  of 
damages  is  for  the  Injury  done,  even  though 
the  injury  mfght  not  have  resulted  but  ftir 
the  peculiar  physical  condition  of  tbe  person 
Injured,  or  may  have  been  augmented  there- 
by. The  proximate  cause  of  an  injury  is  the 
efltclent  cause.  The  public  streets  and  side- 
walks In  a  dty  are  not  constructed  and  main- 
tained for  tbe  sole  use  of  the  healthy  and 
robust  people,  but  for  the  use  of  the  Infirm, 
the  sick  and  decrepit  as  well.  They  may  be 
lawfully  traveled  by  every  citizen,  without 
regard  to  age,  sex,  or  physical  condition. 
If  the  city  negligently  permit  such  streets 
and  sidewalks  to  remain  out  of  repair,  and 
any  person  (who  Is  himself  free  from  negU- 
genco)  is  injured,  the  city  Is  liable  for  the 
Injury.  Tbe  city  is  chargeable  with  the 
knowledge  tbat  people  of  different  bodily 
conditions  travel  Its  streets,  and  tbat  among 
these  are  the  weak,  the  decrepit  and  those 
with  oi^nlc  predisposition  to  disease.  Tbe 
city  la  chargeable  with  knowledge  that  all 
classes  of  persons,  Including  both  tbe  healthy, 
and  diseased,  and  lame,  constantiy  travel  Its 
streets  and  sidewalks,  and  that  such  disease 
or  lameness  might  greatly  aggravate  a  bodily 
Injury.  Hence  the  city  has  reasonable 
ground  to  expect  tbat  if  one  of  that  class, 
who  are  diseased  or  lame.  Is  injured  by  rea- 
son of  a  defect  in  tbe  sidewalk  or  street  the 
disease  or  lameness  might  develop,  and  re- 
tard or  prevent  a  cure."  This  Instruction 
should  have  been  given,  under  the  rule  an- 
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Boanced  In  Jordan  r.  Seattle,  80  Waah.  298. 
70  Pac  743. 

The  court  also  refoaed  the  folIowlDg  In- 
BtructlOD  asked  by  the  respoDdent:  "You 
are  Inatmcted  that  If  yon  find  that  the  de- 
fendant was  guilty  of  negligence,  which 
negligmce  was  the  proximate  cause  of  the 
Injury,  the  plaintiff  will  be  entitied  to  re- 
cover, even  though  plaintiff  may  have  been 
guilty  of  negligence,  if  the  negligence  of 
the  plaintiff  was  only  a  remote  cause,  or  a 
mere  condition  of  the  accident"  This  In- 
stmctlon  was  approved  In  Bedford  v.  Spok- 
ane Street  By.  Co.,  16  Wash.  410,  46  Pac. 
650. 

The  Judgment  Is  aMrmed. 

MOUNT,  G.  J.,  and  HADLET,  BUDKIN, 
BOOT,  and  CBOW,  JJ.,  concur. 

FTTLLEBTON,  3.  I  concur  In  the  result, 
but  do  not  wish  to  be  understood  as  con- 
enrrtng  in  the  holding  that  It  was  error  to 
refuse  to  give  the  requested  Instructions. 
The  plalntlir  la  not  appealing,  and  whether 
or  not  the  court  ored  In  refusing  to  give  his 
requested  InstmctlonB,  Is  not  here  for  review. 


SHANNON  et  al.     OITT  OF  TACOUA. 
(Supreme  Court  of  Washington.  De&  2S,  190B.) 

1.  MiTRioiPAi.  •  Cobpobatiohb  —  DxraofiTS 
Sidewalks — Gontbibutobt  Neouobnci. 

While  the  fact  that  a  person  travels  along 
a  sidewalk  known  by  him  to  be  defective  and 
dangerous  does  not  of  itself  convict  falm  of  con- 
tributory negligeoce,  yet  it  may  always  be 
shown  in  support  of  a  plea  of  contributory  ceg- 
ligence,  and  may  of  Itself  establish  such  neg- 
ligence MS  a  matter  of  law,  wh»e  the  attempt 
to  use  the  ridewalk  plainly  and  nnequlvocally 
amounts  to  a  want  St  orolnary  care  and  pru- 
dence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §§  1677, 
1679,  1683,  1755.] 

2.  Appeal— Habulsss  Erbob— ADHtsaion  op 
Btidbnce. 

Where  answers  to  immaterial  questions  are 
not  prejudicial  to  appellants,  but  reflect  upon 
respondent,  if  on  any  one,  error  In  permitting 
the  guestions  to  be  answered  la  not  ground  for 
reversal. 

[Ed.  Note. — ^For  eases  in  point,  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  H  4163-4155.] 

8.  Same— ElxcLUBion  or  Evidbnoe. 

Where,  in  an  action  against  a  city  for  in- 

Iaries  caused  by  a  defective  sidewalk,  the  ex- 
itence  of  the  defect  and  its  size  and  character 
w««  shown  by  the  undisputed  testimony  of  all 
tiie  witnesses  who  testified  on  the  subject,  the 
exclusion  of  a  piece  of  board  taken  from  the 
sidewalk,  showing  the  condition  of  the  walk 
and  the  else  of  the  hole  into  which  plaintiff 
stepped,  was  not  ground  for  reversal. 

[Hd.  Note. — For  cases  in  point,  see  vol.  3t 
Cent.  Dig.  Appeal  and  Error,  S9  4194,  4106.] 

4.    MUNICIPAX.    COBPOBATIOnS    —  DEFECTIVE 

Sidewalks  — iNJDBiEs   to   Pedestbian  — 

Fboziuatb  OAtrsB. 

In  an  action  against  a  city  for  Injuries 
caused  by  a  defective  sidewalk,  it  Is  oot  suf- 
ficient to  show  that  plaintiff  was  Injured  while 
traveling  along  the  walk,  and  that  the  walk 


was  defective,  but  It  must  be  shown  by  a  pre- 
ponderance of  evidence  that  the  defect  caused 
the  injury. 

6.  New  Tbiai.  ~  QBOunna  —  Nbwi.t  Dib- 

COVBBED  EVIDBNCB. 

Newly  discovered  evidence,  which  Is  mere- 
ly cumulative  on  a  part  of  the  case  which  was 
a^nmdantly  proven  and  as  to  wliidi  there  was 
in  fact  no  controversy,  is  not  ground  for  new 
trial. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent.  Dig.  New  Trial,  U  218r-m] 

Appeal  ftrom  Superior  Gowt,  PlesMB  Conn- 
ty;  W.  O.  Obapman,  Judge. 

Action  by  Helen  E.  Shannon  and  another 
against  the  dty  of  Tacoma.  From  a  judg- 
ment In  favor  of  defendant,  plaintiffs  appeal. 
Affirmed. 

Ck>vnor  TetiB,  for  appellants.  O.  G.  Ellia, 
J.  J.  Anderson,  and  B.  B.  Evans,  tor  re* 

spondent 

FULLERTON,  J.  The  appellant  Helen  E. 
Shannon,  while  walking  along  a  sidewalk 
in  the  city  of  Tacoma,  received  an  Injury  to 
her  foot,  and  this  action  was  brought  to 
recover  therefor.  In  their  complaint  the  ap- 
pellants allege  that  the  respondent  city 
negligently  allowed  the  walk  where  the  la- 
jury  occurred  to  become  worn  out  and  de- 
cayed and  otherwise  out  of  repair,  and  that 
there  was  at  the  time  of  the  accidmit  a  bole 
therein  some  eight  inches  wide  and  three 
feet  long;  that  the  appellant  Helm  E  Shan- 
non, while  walking  along  the  same  In  tbe 
nighttime,  stepped  Into  the  hole,  caught  her 
foot  therein,  and  strained  and  tore  away  the 
ligaments  of  the  foot  and  leg,  leaving  her 
permanently  crippled  and  maimed.  It  was 
further  alleged  that  the  defective  condition 
of  the  walk  was  known  to  the  city  authorities 
long  prior  to  the  Injury,  and  that  they 
negligently  failed  to  repair  the  same.  Issue 
was  taken  on  tbe  all^ations  of  the  complaint, 
and  a  trial  had  which  resulted  in  a  verdict 
and  judgment  for  the  city. 

The  first  error  assigned  is  predicated  on 
the  cross-examination  of  the  witness  Ada 
Shannon.  It  was  shown  in  her  examination 
in  chief  that  she  was  the  daughter  of  the 
plaintiffs  and  accompanied  her  mother  at 
the  time  of  the  accident  The  following  ap- 
pears In  her  cross-examination:  "Q.  Tou 
had  gone  along  this  sidewalk  before  this 
night?  A  Yes,  sir.  Q.  And  knew  something 
of  the  condition  of  the  sidewalk?  Mr.  Teats: 
Objected  to  as  immaterial.  The  Court:  The 
objection  overruled.  Mr.  Teats:  PlalntlfT 
notes  an  exception.  Q.  You  knew  something 
of  the  condition  of  that  sidewalk,  didn't  you? 
A.  Yes,  sir.  Q.  As  you  told  Mr.  Teats,  you 
knew  It  was  In  a  bad  condition?  A.  Yes,  sir. 
Q.  How  did  you  happen  to  go  along  that 
way  that  night?  A.  I  don't  know  for  any 
certain  reason,  only  that  Is  a  little —  Mr. 
Teats:  That  Is  objected  to  as  absolutely  Im- 
material. [After  argument]  The  Court:  Thf 
objection  overruled.  Mr.  Teats:  Plaintiff 
notes  an  exception.   Q.  I  will  ask  you  how 
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70a  happeied  to  take  that  street  that  night? 
A.  We  didn't  decide  any  certain  way  we 
would  go,  but  I  knew  the  sidewalks  on 
AndOTBon  and  Seventh  both  were  poorer  than 
on  Pine  street  Q.  But  you  often  went  that 
way?  A.  No;  up  Oak,  to  the  bicycle  path. 
Q.  That  was  the  way  you  and  your  family 
went?  A.  Yea,  sir.  Q.  As  a  matter  of  fact 
didn't  you  usually  take  the  route  you  did 
that  night?  A.  I  did,  when  atone.  Q.  Didn't 
you  take  that  with  your  mother?  A.  I  don't 
think  aa  Q.  Didn't  you  ever  go?  A.  We 
didn't  go  there  very  often,  and  I  don't  think 
so.  Q.  Why  would  you  and  your  mother 
select  that  route  if  you  thought  It  was  worse? 
Ur.  Teats:  That  Is  objected  to  as  Immaterial. 
Mr.  Ellis:  I  want  to  test  the  witness' 
m^ory  and  accuracy.  Mr.  Teats:  She  stated 
that  she  went  that  way  going  to  school.  The 
Court:  The  objection  overruled.  Mr.  Teats: 
Plalntifr  notes  an  exception.  Q.  It  was  just 
as  near  across  that  way  as  the  other  way  to 
Mrs.  Mather's?   A.  Yes,  sir." 

It  Is  contended  that  this  was  error  because 
It  permitted  counsel  to  examine  upon  an 
Immaterial  matter  prejudicial  to  the  appel- 
lants. It  Is  argued  that  a  person  has  the 
right  to  travel  upon  any  of  the  open  sidewalks 
itt  a  mnnicipality,  and  that  a  person  so  doing 
cannot  be  guilty  of  contributory  negligence, 
even  though  the  walk  be  defective  or  danger- 
ous, and  the  person  traveling  upon  It  knows 
It  to  be  so.  Such,  however,  Is  not  the  rule. 
While  the  fact  that  a  person  travels  along 
a  sidewalk  known  by  him  to  be  defective  and 
dancerooB  does  not  of  Itself  conTlct  him  of 
ooDtrlbotory  negligence  In  every  case  where 
bijory  occurs,  yet  it  is  always  some  evldaice 
of  nicb  Degligoice,  and  may  be  shown  to  the 
Jury  In  mpptat  of  a  plea  of  contributory 
ncgllgmce.  Where  the  danger  was  alight 
anfl  triTial,  the  probative  effect  of  the  fact 
Is  llkewlM  sllgbt,  bnt  the  proof  IncreMes  as 
tbe  dangov  increase,  and,  when  It  reaches 
the  stage  where  an  attempt  to  pass  over  the 
W17  wonld  of  itself  plainly  and  nnequlTocally 
anuKint  to  the  want  of  ordinary  care  and 
^ndence^  cotttrlbntory  negllgoice  is  estab- 
llslied  u  a  mattOT  of  law.  Bnt  generally 
Che  preemiQitlon  arising  from  the  fact  is  not 
oondnalTe.  It  la  open  to  question  irtiether 
the  Incorrlnff  at  tbe  probable  and  possible 
basard  of  nalng  the  way  Is  conslstrat  with 
the  corardae  of  mdlnary  care  and  prudence. 
In  such  eases  the  question  becomes  a  mixed 
one  ot  law  and  teet,  and  Is  for  the  determi- 
nation of  the  jni7  nnder  propw  instructions. 
Bat  It  Is  not  the  mle  that  one  may  use  a 
wax  which  he  knows  to  be  dangerous  with 
Impunity;  be  must  use  care  commensurate 
with  the  dango-,  and  unless  he  does  so  he 
Is  KDlltjr  of  omtribntory  negllgoice  and  can- 
not recover  for  an  Injury  suffered  because  of 
tbe  dangerous  cnidltlon  of  the  way.  no 
matter  how  n^llgent  the  authorities  whose 
duty  It  was  to  repair  It  may  hare  beoL 
Then  la  nothing  In  tbe  case  of  Jcnrdan  t. 


SeatUe,  30  Wash.  288,  70  Fac.  743.  that  U 
contrary  to  this  rule.  It  was  not  there  said, 
nor  was  It  Intended  to  be  said,  that  contribu- 
tory negligence  could  not  be  established  by 
showing  that  the  Injured  plaintiff  had  used 
a  defective  or  dangerous  way  without  the 
exercise  of  ordinary  care.  It  may  be  that 
the  questions  objected  to  were  Immaterial 
because  there  was  no  showing  or  offer  to 
show  that  the  witness  had  imparted  her 
knowledge  of  the  defect  In  the  walk  to  her 
mother,  prior  to  the  time  of  the  Injury,  out 
this  does  not  require  a  reversal  of  the  case. 
The  answers  to  the  questions  were  not  prej- 
udicial to  tbe  appellants.  If  they  reflected 
upon  either  party,  it  was  upon  the  responaent, 
and  error  Without  prejudice  Is  not  a  ground 
for  reversal. 

With  reference  to  the  witness  Teats  the 
following  appears  In  the  record :  "Mr.  Teats : 
On  agreement  of  counsel  that  he  will 
not  enforce  the  rule,  that  he  will  not  pre- 
vent me  from  addressing  the  Jury,  I  would 
like  to  be  sworn  to  Identify  Identification  B. 
I  don't  like  to  do  this,  but  It  seems  I  am 
the  only  witness  on  the  point.  Govuor  Teats, 
a  witness  on  behalf  of  plaintiffs,  being  first 
duly  sworn,  testifies  as  follows :  About — 
Mr.  Ellis:  Just  a  moment.  Counsel  has 
taken  the  stand  for  the  purpose  of  Identify- 
ing this  piece  of  board  marked  Identification 
B.  Now,  counsel,  of  course,  will  proceed  to 
make  his  statement  without  questions,  and 
we  insist.  If  he'  dues,  the  first  thing  he  does 
is  to  qualify  by  stntliig  positively  that  he 
knows  exactly  where  the  accident  occurred, 
before  be  Is  allowed  to  make  any  statement 
whatever.  The  Court:  I  will  bear  what- 
ever the  witness  has  to  »tate,  and.  If  he 
states  anything  objectionable,  you  can  Inter- 
pose your  objection  at  the  time.  By  Mr. 
Teats:  I  live  at  South  Oaks  and  South 
Fourteenth.  I  think  about  a  week  after  the 
accident  I  was  called  upon  by  —  I  went 
to  call  on  Mrs.  Shannon  at  her  request, 
and  she  Informed  me  where  she  was  Injured. 
I  am  acquainted  with  the  sidewalk,  and 
have  been  for  ten  years,  between  South 
Seventh  and  Sixth  avenue.  Upon  her  in- 
formation I  went  to  the  place —  Mr.  Ellis : 
Now,  your  honor,  we  object  to  this  on  the 
ground  that  counsel  has  not  shown  that  he 
knows  where  the  Injury  occurred,  and  there- 
fore is  not  competent  to  Identify  the  place. 
It  Is  a  self-serving  declaration  through  an 
attorney,  and  clearly  inadmissible  on  any 
theory.  If  such  evidence  could  be  admitted 
there  would  be  no  limit.  A  client  could  state 
facts  In  a  general  way  to  counsel ;  counsel 
could  take  the  stand  and  swear  from  those 
facts  and  create  any  state  of  facts;  there 
must  be  a  limit  drawn  somewhere.  Tbe 
Court:  There  is  force  In  counsel's  conten- 
tion, the  court  recognizes.  At  the  same  time 
I  am  Inclined  to  the  view  that  In  a  matter 
of  this  kind,  probably  it  is  a  question  for 
tbe  Jury  rathw  than  the  court.  Mr.  Ellis 
(after  furth«  argument) :   We  object  fm 
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the  further  ground  that  the  witness'  testi- 
mony would  necessarily  be  hearsay,  as  at- 
tempting to  show  where  the  injury  occurred 
by  hearsay.  The  Court :  The  objection  over- 
ruled, on  both  grounds.  Mr.  Ellis:  Defend- 
ant notes  an  exception.  By  Mr.  Teats:  I 
proceeded  on  the  east  side  of  Pine  street 
from  South  Seventh  towards  Sixth  avenue, 
and  about  100  feet  toward  Sixth  avenue 
from  South  Seventh  I  found  a  hole  In  the 
sidewalk  on  the  left  band  side  going,  on 
the  street  side  and  In  the  bottom  of  that 
bole  I  found  Identification  B—  Mr.  Ellis: 
I  move  to  strilie,  on  the  further  ground 
that  witness  has  stated  In  the  opening  of 
his  statement  that  this  was  a  week — about 
a  week — after  the  accident  Is  allied  to  have 
occurred,  and  the  evidence  would  be  Incom- 
petent as  to  showing  the  condition  of  the 
walk,  or  tending  to  show  the  condition  of 
tbe  walk,  when  the  accident  occurred.  The 
Court:  Tour  objection  may  1>e  sustained  on 
that  ground.  The  condition  of  the  walk  at 
some  comparatively  long  period  of  time  after 
tbe  happening  of  the  alleged  accident  would 
not  be  competent  Mr.  Teats:  This  is  a 
week  after,  and  is  not  for  the  purpose  of 
showing  the  condition  of  the  walk,  but  for 
the  purpose  of  how  and  where  I  found  this 
Identification  B.  Mr.  Ellta :  That  is  exact- 
ly what  we  are  objecting  to.  The  Court:  I 
think,  such  a  period  of  time  having  elapsed* 
it  would  be  very  unsafe  to  admit  testimony 
as  to  what  was  found.  A  week  after  the 
accident  tbe  court  or  Jury  would  have  no 
means  to  know  what  occurred,  Mr.  Bills: 
We  move  to  strike  out  ail  of  counsel's  testi- 
mony. Tbe  Court:  I  will  sustain  the  mo- 
tion. Mr.  Teats:  Plaintiff  excepts  to  the 
striking  of  the  testimony.  Mr.  Teats :  I 
found  no  other  bole  of  any  dimension — Mr. 
Ellis :  We  object  to  further  testimony  as  to 
the  condition  of  this  sidewalk,  on  the  ground 
stated.  The  Court :  The  objection  sustained. 
Mr.  Teats:  Plaintiff  notes  an  exception. 
Mr.  Ellis :  We  more  to  strike  the  last  state- 
ment of  witness.  The  Court:  The  motion 
sustained,  and  exception  allowed." 

Counsel  now  argues  that  this  was  error 
because  the  piece  of  board  was  competent 
evidence  for  two  reasons:  First,  It  showed 
the  rotten  condition  of  the  walk ;  and,  second, 
tbe  size  of  the  hole  into  which  tbe  Injured 
appellant  stepped.  But  It  wiil  be  observed 
that  when  objection  was  made  to  the  state- 
ments of  tbe  witness  counsel  disclaimed  dis- 
tinctly that  the  evldenee  was  for  the  purpose 
of  showing  the  condition  of  tbe  walk,  and 
the  purpMe  expressed  excluded  the  oth^ 
reason.  It  would  seem  that  he  could  not 
complain  now  of  the  conrt's  ruling  unless 
the  evidence  was  admissible  for  tbe  purpose 
he  sought  to  Introduce  it  He  said  Its  pur- 
pose was  to  show  how  and  whm  Identifica- 
tion B  wBB  fonnd.  But  plainly  It  was  an 
Immaterial  question  how  and  where  Identi- 
fication B  was  found,  unless  be  intended  to 
offer  It  In  mlieoce,  and  of  this  be  gave  no 


Intimation,  either  by  offering  It  or  stating 
that  It  was  his  purpose  to  so  offer  It  But 
If  we  accept  the  theory  of  the  appellants, 
the  court's  ruling  would  not  be  fatal  to  the 
judgment  That  there  was  a  hole  In  tbe 
sidewalk  at  or  near  the  place  where  the 
appellant  received  the  Injury,  and  that  It 
was  of  the  size  and  character  described  In 
the  complaint  was  testified  to  bj  all  the 
witnesses  who  were  asked  concerning  the 
condition  of  the  walk.  All  of  them  testified 
also  that  the  txMirds  In  the  walk  were  more 
or  less  decayed.  In  fact  on  neither  of  these 
questions  was  there  any  dispute  In  the  evi- 
dence. This  rejected  evidence  could  there- 
fore have  been  but  accumulative  of  an  un- 
disputed fact  and  tor  tbe  court  to  limit 
the  amount  of  evidence  upon  an  undisputed 
question  Is  nevor  a  ground  for  a  reversal. 

Many  exertions  were  taken  to  tbe  In- 
structions given  the  Jury  and  assigned  as 
error  in  this  court,  but  we  have  found  It 
unnecessary  to  notice  them  separately.  The 
charge  as  a  whole  was  a  clear  exposition 
of  the  law  when  applied  to  the  issues  In 
the  case  and  the  facts  before  the  Jury,  and 
we  have  repeatedly  held  this  to  be  sufficl^t, 
even  though  it  may  contain  expressions  which 
would  state  the  law  too  broadly  or  Incor- 
rectly If  standing  alone  or  read  apart  from 
the  context  In  which  sndi  ezpreaatoiiB  are 
found. 

Error  is  assigned  on  the  ruling  of  the  court 
denying  the  motion  for  a  new  trial.  The 
questions  raised  by  the  motion  not  heretofore 
considered  are :  Misconduct  of  a  juror,  that 
tbe  verdict  of  the  Jury  Is  not  supported  by 
the  evidence,  and  newly  discovered  evidence. 
The  specific  charge  against  the  Juror  is  that 
while  the  injured  appellant  was  testi^lng 
tbe  juror  read  from  a  pamphlet  which  he 
took  from  his  pocket,  paying  no  attention  to 
her  testimony  whatever,  and  that  when  a 
certain  other  witness  for  the  appellants  was 
testi^Ing,  tbe  Juror  roiled  the  pamphlet  Into 
the  form  of  a  tube  throughwhich  he  looked  at 
the  witness.  The  affidavits  making  these 
charges  are  specifically  denied  by  the  accused 
juror,  and  his  denial  Is  supported  by  the  ju- 
rors sitting  next  to  him  and  behind  him  to 
the  ^ect  that  they  saw  no  such  conduct  on 
the  part  of  their  fellow  Juror.  Passing  over 
the  question  whether  the  acts  charged  against 
the  juror  would  be  cause  for  reversal  If  ad- 
mitted or  satisfactorily  proven,  we  cannot 
think  the  evidence  submitted  Justifies  the  con- 
clusion that  the  juror  was  willfully  guilty  of 
tbe  acts  charged.  If  the  question  were  reduced 
to  one  of  veracity  between  the  parties,  we 
would  hesitate  before  concluding  that  the 
weight  of  the  proofs  was  against  the  Juror, 
but  the  question  is  not  reduced  to  this.  There 
was  room  for  an  honest  mistake  on  the  part 
of  the  [>ersons  making  the  charges,  and  we 
prefer  to  believe  that  they  were  honestly  mis- 
taken, rather  than  that  perjury  was  com- 
mitted by  one  side  or  the  other. 

On  the  second  question,  we  think  the  w> 
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diet  not  omtraiT  to  tbe  evWeace.  Then 
waa  little  w  no  eridence  to  support  tbe  al- 
legation tbat  the  defieet  In  the  walk  cansed 
tbe  lnjnx7,  and  the  Jtiry  wore  josttlled  In 
flndlng  against  the  appeUants  on  this  ground. 
It  Is  not  enough  to  show  that  a  person  re- 
celTad  an  Injury  while  trareling  along  a  walk 
and  that  the  walk  was  defectlTe.  It  mnat  be 
shown  bj  a  prepondwance  of  the  evidence 
that  the  defect  caused  tbe  Injury  before  a 
recoTery  can  be  had. 

The  newly  discovered  evidence  went  only 
to  tbe  ctmdltlon  of  the  walk.  It  was  to  the 
rffeet  that  the  walk  had  been  long  out  of 
repair,  and  that  a  hole  of  the  size  and  di- 
mensions described  In  the  complaint  existed 
In  tbe  walk  prior  to  the  time  of  the  Injory. 
But,  as  we  have  stated  before,  the  jury  could 
not  hare  found  against  the  appellants  on 
tbis  branch  of  the  case.  There  was  no  dla- 
pate,  as  we  read  tbe  record,  of  the  fact  that 
ttie  walk  was  out  of  repair,  and  that  a  hole 
existed  therein  pties  to  the  time  of  the  ac- 
cid«it  But  tbore  was  room  for  the  con- 
tention that  the  proofs  failed  to  show  that 
tlie  defective  walk  or  the  hole  in  the  walk 
Gftnsed  the  accident,  and  additlnuU  evidence 
on  tbe  first  question  could  in  no  way  aid  tbe 
want  of  proof  on  the  latter.  Goncedlng, 
tboefiore,  that  tbe  appellants  have  made  a 
■bowing  snflBclent  to  excuse  tbelr  failure  to 
procure  the  additional  evidence  at  the  trial. 
It  can  avail  them  nothing,  since  tbe  new 
proofs  do  not  go  to  that  part  of  the  case 
wbere  proof  was  wanting. 

As  we  find  no  substantial  error  in  tbe  rec- 
ord, the  Jndgmoit  must  stand  aflbnued,  and 
It  Is  ao  ordered. 

HOI7MT,  a  J.,  and  HADLBT,  BUDEIN, 
GBOW,  BOOT,  and  DT7NBAB,  JX,  concur. 


BANGBOFT  v.  GODWIN  et  al. 

(Boprcme  Court  of  Washlngtim.  Dec.  28, 1900.) 

X,  La.iii»LoaD  akd  TeRart  —  Damages  to 
TanART's  OooDS  aro  Riohts— Liabilitt 
Or  LAnDi.oaD. 

A  landlord,  who  undertakes  the  remodel- 
lag  of  a  leased  building,  must  acoompllsb  it 
mo  as  not  to  damage  his  tenant's  goods  tw  In- 
terfere with  his  enjoyment  of  the  tenancy,  and 
Is  liable  for  the  damages  resuItinK  to  the 
tenant  in  eonDseanence  of  not  properly  snper- 
vising  the  work  done  by  subcontractora. 

2.  TBIAI<— VlBDICT— DiBBEOABD  OV  IRBTSUO- 

TIONS. 

Where  a  landlord  was  liable  for  the  dam- 
ages  snstabied  by  his  tenant  In  oousequence  of 
bb  tailnre  to  properly  supervise  the  work  done 
br  a  contractor  or  subcontractor  In  remodel- 
ing tbe  leased  boildlng,  a  verdict  for  the  tenant 
wmild  not  be  set  aside  becaaee  contrarr  to 
mn  erroneous  charge  that  tbe  landlord  was  not 
liable  If  tbe  damage  was  done  by  a  contractor 
or  Buboontraetor,  or  their  respective  servants. 
8l  Naoz-iOKRCC— Omissiors  of  Irdbpsroknt 

GOHTBACTOB. 

Whwe  the  damage  sustained  by  a  tenant 
during  the  remodeling  of  the  leased  building 
was  occarioned  by  the  negligence  of  a  sub- 
contzactw,  doing  the  work  without  the  super- 


vision of  the  original  contractor,  the  snh- 
con tractor,  and  not  the  original  contractor,  was 
liable  therefor. 

[Ed.  Note.— For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  {  68.] 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman,  Judge. 

Action  by  Elizabeth  Chapin  Bancroft 
against  John  W.  Godwin  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeaL 
Affirmed  as  to  defendant  John  W.  Godwin; 
reversed  as  to  defendants  Ryan  &  Co. 

AUen,  Allen  ft  Stratton  and  6111,  Hoyt  ft 
Frye,  for  appellants.  O.  7.  Bogne,  for  re- 
spondent 

ROOT,  J.  Respondent  commenced  thta 
action  to  recover  damages  against  the  ap- 
pellants Jointly  on  account  of  an  injury  to 
a  stock  of  goods,  caused  by  leakage  of  water 
upon  the  same  while  contained  in  a  build- 
ing which  she  had  leased  for  store  purposes 
from  appellant  Godwin,  and  which  building, 
at  the  time  of  the  Injury  complained  of, 
was  being  remodeled.  Appellant  Godwin  in- 
terposed an  answer,  dmying  all  the  material 
allegatlona  of  tbe  complaint  tending  to 
charge  him  with  llablll^.  Tbe  an>ellants 
Ryan  ft  Co.  Interposed  an  answer  containing 
some  denials  and  setting  forth  an  affirmative 
defense  to  the  effect  that  the  actual  worfc 
of  remodeling  this  building  was  being  done 
by  one  McDonald,  who  vras  an  indepmdait 
subcontractor.  Upon  the  trial  the  jury  re- 
turned a  verdict  in  favor  of  respondent,  as 
against  all  tbe  defendants,  in  tbe  sum  of 
fOOO.  Uotlons  for  a  new  trial  were  Inter^ 
posed  by  Godwin  and  by  Ryan  ft  Ca,  re- 
spectively, and  each  also  moved  for  a  judg- 
ment in  his  favor  non  obstante  veredicto.  All 
ot  these  mottona  were  denied,  and  judgment 
entered  in  acewdance  with  Ibe  verdict 
From  this  all  of  the  defendants  appealed. 
Numerous  errors  are  assigned  ui>on  rulings 
of  the  court  touching  Ibe  Introduction  of 
testimony ;  but  an  examination  of  these  rul- 
ings convinces  us  that  no  ■nbatantlat  or 
reren^ble  error  was  committed. 

Among  other  InstructlonR  tbe  court  gare 
the  jury  the  following :  "In  this  connection 
I  charge  you  that  T.  Ryan  ft  Oo.  wwe  not 
the  servants  and  «npl(^te  of  said  Godwin." 
And.  further:  "If  yon  find  that  the  damage 
was  not  done  by  any  of  Godwin's  negligence, 
or  the  servants  of  Godwin,  but  was  done  by 
T.  i^ran  ft  Ca,  bis  ag«its  or  servants,  or 
by  any  other  aobcontractor,  thm  yon  must 
find  in  favor  ot  Godwin,  as  I  have  Instmct- 
ed."  It  is  cont^ded  1^  appellant  Godwin 
that  under  this  instruction  no  verdict  should 
have  been  rendwed  as  against  him,  and  that 
said  Instruction  waa  binding  and  conclusive, 
even  though  It  should  be  deemed  incorrect 
as  a  iHoposltlim  of  law.  As  a  matter  of  law, 
in  tbe  light  of  the  facts  In  this  case,  this 
Instruction  was  erroneoua  The  proposition 
therein  contained  would  be  sound  if  God- 
win's liability  dQ>ended  merely  t^on  the 
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QuestloD  of  nesUgence  and  was  purely  a 
matter  of  tort  It  Is  alleged  in  the  com- 
plaint and  shown  by  the  evidence  that  the 
remodeling  of  this  bnlldlng  was  done  In 
such  a  careless  and  unskillful  manner  that 
during  a  rainstorm  the  water  found  Its  way 
through  the  roof  and  celling,  and  caused  the 
plastering  to  be  moistened  and  to  (all  upon 
respondent's  goods,  to  their  serious  damage. 
Oodwln  had  entered  into  a  contract  with 
Ryan  &  Co.  to  do  the  work  of  remodeling 
this  bnlldlng.  Ryan  ft  Go.  bad  sublet  or 
transferred  the  contract  to  McDonald,  who 
had  sole  charge  of  the  manner  In  which  the 
work  was  done;  neither  Godwin  nor  Ryan 
ft  Co.  participating  therein.  Hence  no  tort 
on  the  part  of  Goodwin  occasioned  the  In- 
Jury  complained  of. 

But  it  must  be  remembered  that  the  rela- 
tion of  landlord  and  tenant  existed  between 
Godwin  and  respondent  The  former  had 
leased  these  premises  to  the  latter  as  a 
store  building,  and  by  virtue  of  said  lease 
actually  or  by  Implication  guarantied  that 
he  would  ueltiier  do  nor  permit  to  be  done 
anything  which  would  render  said  premises 
unfitted  tor  such  purpose  or  disturb  the 
substantial  enjoyment  by  his  tenant  thereof, 
as  contemplated  by  said  lease.  When  be 
undertook  to  remodel  said  building,  It  was 
Incumbent  upon  him  to  see  that  said  modi- 
fication was  accomplished  In  such  a  manner 
as  not  to  damage  the  goods  of  his  tenant  or 
In  any  way  seriously  Interfere  with  the  bene- 
ficial enjoyment  of  the  tenancy  created  by 
said  lease.  Having,  however,  caused  this 
remodeling  to  be  undertaken,  and  not  hav- 
ing supervised  it  so  as  to  avoid  impairing 
his  tenant's  property  and  substantial  rights, 
he  became  liable  in  damages  for  the  in^uiy 
thereby  wrought  Wusthoff  v.  Schwartz, 
S2  Wash.  337,  73  Pac.  407.  The  rule,  con- 
tended for  by  appellant  Godwin,  that  the 
verdict  of  a  Jury  which  is  contrary  to  an 
erroneous  instrnction  of  the  court  should 
be  set  aside,  we  cannot  apply  in  this  case. 
There  are  doubtlees  some  cases  where  this 
is  a  proper  and  salutary  rule.  But  we  do 
not  deem  it  such  where  the  facts  are  as 
this  record  reveals.  We  do  not  think  the 
former  decisions  of  this  court  are  such  as 
to  establish  this  as  a  rule  applicable  in  all 
cases  of  erroneous  Instructions  followed  by 
verdicts  inconsistent  therewith.  The  verdict 
of  the  Jtury,  so  far  as  It  affects  Godwin,  will 
not  be  disturbed.  For  the  reasons  already  sug- 
gested, the  motion  of  defendant  Godwin  for 
a  Judgment  notwithstanding  the  verdict  was 
properly  denied. 

The  motion  for  Judgment  in  favor  of  Ryan 
ft  Co.  non  obstante  veredicto  should  have 
been  granted.  No  relationship  of  landlord 
and  tenant  existed  between  respondent  and 
Ryan  ft  Co.  There  were  no  contractual  re- 
lations whatever  between  them.  If  re- 
spondent had  any  cause  of  action  against 
Ryan  ft  Co.,  It  was  in  tort  arising  by  reason 
of  the  careless  and  n^llgent  manner  in 


which  the  work  was  b^g  done.  But  it 
was  alleged  and  established  by  the  proof  that 
Ryan  ft  Co.  neither  did  this  work  nor  had 
any  anpervislon,  control,  or  management 
thereof.  Any  negligence  or  carelessness  was- 
not  th^ro,  but  entirely  that  of  th^r  sal>- 
contractor  McDonald.  As  the  latter  did  th& 
work  in  his  own  manner  and  without  the 
direction,  control,  or  supervision  of  the  origi- 
nal contractor,  he  became  and  was  an  inde- 
pendent contractor,  and  was  directly  respon- 
sible for  his  acts  and  omissions,  and  Incapable 
of  charging  the  original  contractor  witb 
any  negligence  committed  In  the  carrying 
out  of  the  contract 

The  Judgment  of  the  honorable  superior 
court  In  80  far  as  It  affects  the  appellant 
Godwin,  Is  affirmed.  In  so  far  as  It  affects 
the  defendants  Ryan  &  Co.,  It  Is  reversed  and 
remanded,  with  Instructions  to  dismiss  the 
action  a>  to  said  appellants. 

MOUNT,  a  J.,  and  GROW,  HADLET,  and 
RUDKIN,  JJ.,  concur. 

DUNBAR,  J.  I  concur  in  the  reeult  but 
wish  to  emphasize  my  disapproval  of  the 
rule  contended  for  by  the  appellant  that  the 
verdict  should  be  set  aside  because  It  doe» 
not  accord  with  the  InstructicMis,  conceding 
the  instructions  to  be  erroneous.  The  object 
of  a  lawsuit  is  to  do  Justice  to  litigants,  and 
when  It  Is  so  manifest  to  an  appellate  court 
that  Justice  has  been  done,  and  it  appears 
conclusively  that  errors  of  law  have  been  er- 
rors without  prejudice.  It  will  not  defeat  the 
ends  of  justice  by  revising  a  case  which 
has  been  rightly  decided. 


KBT8TONE  UIIXINO  GO.  et  al.  t. 
EQUITY  MINING  CO. 
(Supreme  Court  of  Oregon.  Jan.  23,  190&) 

MllTBS  AUD  MlNBSALS  — LoCATIOn  — BOUnO- 
ABIES— EVIDEH  CE. 

In  a  suit  to  quiet  title  to  a  mining  claim, 
evidence  held  to  sustain  a  decree  fi^ng  tbe 
boundaries  of  the  claim. 

Appeal  from  Circuit  Ooort,  Grant  County; 
Robert  Bakin,  Judge. 

Suit  by  the  Keystone  Mining  &  Milling 
Company  and  another  against  the  Bquil7 
Copper  ft  Gold  Mining  Company.  From  a 
judgment  In  favor  of  defendant  plainttfT 
Keystone  Mining  ft  Milling  Company  appeals. 
Affirmed. 

This  Is  a  suit  to  enjoin  an  alleged  trespass 
on  real  property.  The  plaintiff  the  Keystone 
Mining  ft  Milling  Company,  a  corporation, 
is  the  owner  of  a  quartz  mining  claim  In 
Grant  county,  known  as  the  "Keystone,"  and 
Its  coplalnttff,  the  Keystone  Mining  Com- 
pany, a  corporation,  is  in  possession  thereof, 
pursuant  to  a  contract  to  purchase  the  prem- 
ises. The  defendant  the  Equity  Copper  ft 
Gold  Mining  Company,  a  corporation,  is 
the  owner  of  quarts  mining  claims  called  the- 
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"Colcmdo"  and  the  "Oregon."  It  Is  alleged 
In  tbe  complaint  that  the  defendant,  preteod- 
Ing  to  develop  Its  claims,  wUlfoll/  trespassed 
npcMi  plaintiff's  lode,  taking  therefrom  and 
converting  to  its  own  use  large  qaantitles 
of  valnaUe  gold-bearing  ore,  to  plaintiffs' 
damage  In  the  anm  of  $20,000,  thereby  de- 
stroying the  substance  of  the  mine,  and  to 
prevent  further  Injury  to  the  property  an  In- 
junction Is  prayed.  The  answer  denies  the 
material  all^ations  of  the  complaint  and 
avers  facts  tending  to  show  the  defendant's 
title  to  ita  claim.  The  right  to  extract  ore 
from  the  tunnels  which  the  defendant  has 
nm  is  asserted  by  adverse  possession  and 
also  by  estoppel.  Tbe  reply  put  in  issue 
tlie  allegattont  ot  new  matter  In  the  answer, 
and.  tbe  cause  baring  been  referred,  the 
court  found  from  tbe  testimony  talcen  that 
tbe  boundaries  of  the  Colorado  claim  do  not 
conflict  with  those  of  the  Keystone;  that 
the  watbem  boundary  of  the  Oregon  claim 
werlaps  the  northern  boundary  of  the  Key- 
stone, not  more  than  ISO  feet,  but  that  tbe 
defendant  bad  done  no  work  on  the  Oregon 
claim  witliin  the  limits  of  the  Keystone;  and 
tliat  plaintiffs  were  not  entitled  to  an  in- 
Jonctlon  or  to  damages.  A  decree  baring 
been  rendered  according  to  such  findings,  but 
establishing  the  boundaries  of  the  defend- 
ant's dalm,  tbe  Keystime  Mining  &  Milling 
Company  appeals. 

K  O.  BIcbards,  for  appellant  John  L. 
Band  and  Brrett  Hicks,  for  respimdent 

MOORE,  J.  (after  stating  the  facts).  The 
question  to  be  considered  is,  where  were  the 
boundaries  of  the  Keystone  claim  originally 
located?  The  transcript  shows  that  in  1881 
W.  F.  Settlemelr  located  the  Wide  West 
qnartz  mining  claim,  A.  E.  Starr  tbe  Key- 
stone, and  W.  B.  Carpenter  tbe  Green  Moun- 
tain. These  claims,  as  evidenced  by  tbe  no- 
tices of  location,  which  were  duly  recorded, 
were  each  1,500  feet  in  length  and  800  feet 
In  width  on  each  side  of  a  lode,  and  extend- 
ed in  tbe  order  named  southwesterly,  and 
were  treated  by  the  locators,  who  were  part- 
ners in  the  enterprise,  as  an  entity  known 
as  the  "Keystone  Mines."  The  location  no- 
tices contained  separate  statements  as  fol- 
lows: Tbe  Wide  West:  "Bunnlng  from  the 
Keystone  quartz  claim  northerly.  Location 
on  the  hillside  on  the  left-band  side  of  the 
Left-Hand  Fork  of  Dixie  Creek."  The  Key- 
stone: "Running  from  this  notice  southerly. 
This  location  is  on  tbe  hilt  on  the  left-band 
side  of  the  I.£ft-Hand  Fork  of  Dixie  Creek, 
running  southerly  toward  what  Is  known  as 
'Henry  Gulcb.* "  The  Green  Mountain: 
"Said  claim  runs  In  a  southerly  direction 
from  the  Henry  gulch  south  of  tbe  Key- 
mtooe  quartz  ledge."  The  plaintiffs  introdu- 
ced in  evidence  maps  showing  that  the  group 
of  mines  is  situated  In  sections  2  and  11,  In 
township  12  8.  ot  range  33  B.  of  the  Wil- 
lamette mertdlon.   There  is  represented  on 


one  of  liiese  maps  ravines  marked  "Comer 
Gulch"  and  south  thereof  "Henry  Gulch," 
which  are  nearly  parallel,  extending  south- 
easterly and  terminating  at  a  stream  noted 
as  "Left  or  South  Fork  of  Dixie  Creek"; 
such  creek  having  been  named  "left"  con- 
trary to  geographical  rule  by  looking  up 
stream.  While  the  group  of  mines  was  so 
owned  by  the  partners,  Starr,  on  January 
27,  1885,  located  westerly  thereof  another 
quartz  mining  claim  called  tbe  "Colorado": 
the  notice  stating  that  It  extended  southerly 
from  Comer  gulch.  Settlemelr  having  part- 
ed with  bis  estate  In  the  Keystone  Mines, 
his  successors  in  Interest  and  Starr  and 
Carpenter  on  July  5,  1886,  executed  to  J. 
Frank  Watson  a  deed  to  the  Keystone,  tbe 
Wide  West,  and  tbe  Green  Mountain  claims; 
the  conveyance  stating  that  the  Wide  West 
and  the  Green  Mountain  claims  were  north- 
erly and  southerly  extensions,  respectively, 
of  the  Keystone.  The  Keystone  Mining  & 
Milling  Company  having  been  incorporated, 
Watson,  on  July  12,  1880,  executed  to  it  a 
deed  to  the  mining  claims  which  be  pur^ 
chased.  This  corporation  operated  tbe  mines 
about  four  years,  when  It  abandoned  the 
Wide  West  and  Green  Mountain  claims 
whereupon  the  former  was  attempted  to  be 
relocated,  June  24.  1891,  by  W.  W.  Jones, 
C.  R.  Johnson,  and  W.  B.  Woodruff,  who 
placed  the  southern  boundary  thereof  at 
Comer  gulch  calling  the  claim  the  "Little 
Dmv^."  An  amended  location  of  the  la^- 
named  claim  was  made  by  the  same  per- 
sons, November  9,  1891,  In  which  the  courses 
and  distances  from  the  point  of  discovery 
are  given;  tbe  notice  specifying  that  the 
claim  was  situate  **  on  tbe  north  side  of 
Comer  guleb,  near  Main  Dixie  creek."  Isb- 
am  Laurence,  having  secured  tbe  title 
to  tbe  Little  Denver,  relocated  that  dalm, 
September  9,  1898,  calling  it  the  "Oregon.** 
Having  secured  tbe  estate  of  A.  B.  Starr 
and  of  others  In  the  Colorado  claim,  he  ex- 
ecuted a  deed  thereof  and  also  of  the  Oregon 
claim.  November  7,  1902,  to  tbe  Equl^  Cop- 
per &  Gold  Mining  Company,  which  com- 
menced running  tunnels,  expending  about 
f23.000  for  labor,  when  It  discovered  a 
valuable  deposit  of  gold-bearing  ore.  The 
Keystone  Mining  ft  Milling  Company,  on 
August  24,  1903,  entered  Into  a  contract  with 
the  Gelser-Hendryx  Investment  Company,  a 
corporation,  whereby  It  stipulated  to  sell  and 
convey  to  tbe  latter  the  Keystone  quartz 
mining  claim  for  the  sum  of  $20,000,  payable 
In  18  months,  giving  possession  of  the 
premises. 

A.  Phllbrick,  a  mining  engineer,  at  the  re- 
quest of  the  Gelser-Hendryx  Investment  Com- 
pany, surveyed  what  be  conRldcred  to  be  the 
Keystone  qnartz  mining  claim,  placing  tbe 
north  boundary  thereof  about  150  feet  north 
of  Oomer  gulch,  and  on  August  22, 1903,  Wat- 
son, as  president  of  the  Keystone  Mining  ft 
Milling  Company,  subscribed  the  latter's 
name  to  an  amended  location  notice  ot  that 
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claim,  correBpondlng  to  Phllbrlck's  rarrey 
thereof.  Watson  thereafter,  coDcIudlng  that 
such  surrey  was  Incorrect,  employed  A.  B. 
Browne,  a  mining  engineer,  who  anrreyed 
what  be  considered  to  be  the  Keystone  claim, 
placing  the  north  boundary  thereof  about 
800  feet  north  of  Oomer  gulch,  thereby  find- 
ing an  excess  of  228.7  feet  on  the  south  end 
of  the  claim.  The  Keystone  Mining  &  Mill- 
ing Company,  on  December  22, 1903,  made  an 
amended  location  of  the  Keystone  claim,  ac- 
cording to  Browne's  survey,  and  the  Oelser- 
Hendryx  Investment  Company,  on  February 
9.  1901,  located  the  excess  found  by  Browne, 
which  was  called  the  "Keystone  Fraction." 
The  corporation  last  mentioned  assigned  all 
Its  interest  In  the  contract  for  the  purchase 
of  the  mine  to  the  Keystone  Mining  Company. 
If  the  northern  boundary  of  the  Keystone 
claim  is  the  line  located  by  Browne,  the 
west  boundary  thereof  overlaps  the  northeast 
comer  of  the  Colorado  claim  about  200  feet; 
the  southwest  comer  of  the  Keystone  Frac- 
tion  claim  being  about  on  the  line  of  the  Colo- 
rado claim.  If,  however,  the  northern  bound- 
ary of  the  Keystone  claim  coincides  with  the 
line  surveyed  by  Phllbrlck  and  as  found  by 
the  trial  court,  though  It  overlaps  the  south- 
ern boundary  of  the  Oregon  claim,  the  west- 
ern boundary  of  the  Keystone  claim  does  not 
interfere  with  the  eastern  boundary  of  the 
Colorado  claim,  and,  as  no  work  has  been 
done  by  the  defendant  on  the  Oregon  claim 
within  the  boundaries  of  the  Keystone  claim, 
the  plaintiffs  have  sustained  no  damage  and 
are  not  entitled  to  an  injunction.  The  re- 
location of  the  northern  boundary  of  the 
Keystone  claim  as  originally  Indicated  by 
the  locator  is  necessarily  dedilTe  of  the  Is- 
sue involved. 

J.  Frank  Watson,  as  plaintiff's  witness, 
testified  that,  when  he  was  n^otlatlng  for 
the  purohase  of  the  group  of  mines.  A.  E. 
Starr,  one  of  the  locators,  pointed  out  to  him 
what  purported  to  be  the  boundary  common 
to  the  Keystone  and  to  the  Wide  West  claims, 
calling  his  attention  to  a  stump  near  an  open 
cut  to  which  a  board  was  nailed,  having 
thereon  location  notices  of  such  claims,  which 
stump  stood  about  600  or  700  feet  north  of 
Comer  gulch,  and  saying  that  the  point  In- 
dicated was  at  the  discovery  shaft  of  the 
Keystone  claim.  Watson  further  testified 
that  at  that  time  he  made  a  toi>ographlcal 
sketch  of  the  several  claims,  which,  having 
been  introduced  In  evidence,  has  indicated 
thereon  the  boundary  common  to  the  Wide 
West  and  to  the  Keystone  claims  located  at 
a  winze  marked  "30  feet  deep."  which  was 
dug  near  the  summit  of  a  hill;  tbe  outline^ 
showing  a  deep  depression  Intended  to  denote 
Comer  gulch  as  being  situate  about  the  mid- 
dle of  tbe  Keystone  claim.  The  witnesses 
Justin  Henry,  Robert  G.  Reed.  Richard  Hall, 
W.  F.  Settlemelr,  tbe  locator  of  the  Wide 
West,  and  W.  B.  Carpenter,  the  locator  of 
ttie  Oreen  Mountain  claim,  severally  testified 
that  the  location  notice  of  tbe  Keystone  claim 
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was  posted  at  the  point  Indicated  by  Watsoa 
The  foregoing  Is  a  summary  of  the  teatimoDy 
given  by  plalntiflrs'  witnesses  tending  to  show 
that  tbe  north  boundary  of  the  Keystone 
claim  was  located  about  800  feet  north  of 
Comer  gulch. 

Isham  Laurence  testified  that  Starr  poUited 
out  to  him  tiie  Keystone  cialm  as  lying  south 
of  Comer  gulch,  and  J.  W.  Mack  testified 
that  he  saw  posted  on  a  tree  south  of  Comer 
gulch  the  Keystoae  location  notice,  in  speak- 
ing of  which  he  said-  "That  was  tbe  first 
quartz  notice  I  ever  Baw."  A  bine  print  of 
the  several  claims,  ofl^ed  in  evidence  by  tbe 
defendant  lias  Indicated  thereon  a  point  de- 
nominated "Mack  Notice,"  which,  according 
to  scale,  is  about  176  feet  south  of  Comer 
gulch.  Samson  Roy  testified  that  Starr 
pointed  out  to  him  the  northeast  corner  of 
the  Keystone  claim,  which  was  about  270  or 
800  feet  north  of  Oomer  gulch,  and  W.  E. 
GIfford  testified  that  he  was  employed  as  a 
miner  by  Starr,  who  showed  him  the  north 
boundary  of  tbe  Keystone  claim,  which  was 
evidenced  by  a  stump  standing  about  3  or 
4  rods  north  of  such  gulch.  The  testimony 
last  mentioned  constitutes  all  the  direct  evi- 
dence tending  to  show  that  the  north  bound- 
ary of  tbe  Keystone  claim  was  located  near 
Comer  gulch,  and,  although  tbe  greater  nura- 
ber  of  witnesses  place  such  line  about  800 
feet  north  of  the  gulch,  we  think  the  testi- 
mony given  by  defendant's  witnesses,  when 
considered  In  connection  with  certain  facts  to 
be  mentioned,  preponderates,  and  that  the 
finding  and  decree  of  the  trial  court  on  that 
issue  are  correct 

The  witness  J.  W.  Mack,  who  Is  a  surveyor, 
testified  that  Starr  employed  him  to  ascertain 
the  legal  subdivisions  of  public  land  upon 
which  he  had  built  a  house,  saying  to  the 
witness  that,  as  there  was  no  proper  place  on 
the  Keystone  claim  to  erect  a  dwelling,  he 
bad  built  across  the  galch  and  wanted  a  de- 
scription of  the  premises,  so  be  could  make  a 
location  thereof  and  save  his  home.  Mack 
further  testified  that  Starr  took  bim  to  a 
quarter  post  standing  Just  above  the  mouth  of 
the  gulch,  and  thence  to  the  section  corner 
one-half  mile  west,  and,  returning  to  the 
quarter  post,  he  found  by  sighting  through  to 
the  other  point  that  the  house  was  not  on  the 
Keystone  claim,  whereupon  the  witness  gave 
Starr  a  description  of  the  land  which  be  de- 
sired. Justin  Henry  testified  that  Starr  took 
up  a  piece  of  land  on  Comer  galch.  W.  F. 
Settlemelr  testified  that  be  thought  it  was 
Starr's  Intention  to  take  a  land  claim,  so  that 
bis  house,  which  had  not  been  moved,  might 
be  thereon.  Isham  Laurauce  testified  that 
Starr's  house  was  built  on  vacant  ground, 
and  that,  when  the  miulng  claim  was  sold  to 
Watson,  Starr  received  $S00  more  than  either 
of  his  partners,  which  sum  was  paid  htm  for 
his  house.  M.  Howell  also  testified  that  Stan 
built  his  house  individually,  and  tliat  he 
was  paid  $500  for  the  dwelling.  A.  B. 
Browne,  who  surveyed  the  Keystone  claim 
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for  pUlntUb.  teltlfled  tbat  his  attention  was 
called  to  a  bulldli^  on  the  north  stele  of 
Coiner  gnlcta,  which  was  pointed  out  to  htm 
as  BtUT's  bouse.  One  of  the  maps  which  this 
witness  prepared,  and  which  was  received  in 
erldeneeb  has  delineated  thereon  a  square 
marked  "Starr  House."  Measuring  from  the 
west  line  of  such  square  west  to  the  bouudarr 
of  the  Keystone  claim  as  located  by  Browne, 
aocordlns  to  the  scale  of  his  map.  the  distance 
Is  about  00  feet  That  Starr's  house  was 
hnllt  west  of  the  side  line  of  the  Keystone 
claim,  as  OTlglnally  located,  has  been  estab- 
lished, we  think,  b^ond  a  doubt  As 
Brown^s  Burr^  places  this  building  within 
tbe  limits  of  the  Keystone  claim,  It  Is  evldeot 
that  tbe  western  boundary  thereof  has  been 
*^oatod'*  to  the  west  since  It  was  originally 
located.  This  result  was  secured  by  adopting 
the  stump  Identified  by  plaintiff's  witnesses 
as  tbe  north  center  end  of  tbe  Keystone  claim, 
tbe  west  boundary  of  which  Is  not  parallel 
wltb  the  east  boundary  of  the  Colorado  claim. 

The  Wide  West  and  the  Oreen  Mountain 
claims  were  Intended  by  the  original  locators 
thereof  to  be  the  northerly  and  southerly  ex- 
tensions, respectively,  of  the  Keystone  claim. 
An  examination  of  the  location  notice  of  the 
Green  Mountain  claim  will  show  that  It  con- 
tains the  following  statement:  "Said  claim 
runs  In  a  southerly  direction  troon  Henry 
gulch  and  south  of  tbe  Keystone  quartz 
ledge.**  Henry  gulch  Is  about  2,200  feet  south 
of  Comer  gulch,  as  Indicated  by  tbe  scale 
adopted  by  Browne  In  making  bis  map.  Con- 
strains the  notice  of  the  Green  Mountain 
claim  according  to  the  fair  Import  of  the 
words  used  In  the  clause  quoted,  we  think 
there  can  be  no  doubt  that  It  was  the  Inten- 
tion of  the  locator  of  that  claim  to  make 
Henry  gulch  the  northern  boundary  thereot 
The  distance  from  Comer  gulch  to  Henry 
gulch  being  about  2.200  feet  seems  to  sub- 
stantiate J.  W.  Mack's  testimony  as  to  his 
having  seen  the  location  notice  of  the  Key- 
stone claim  so  far  south  of  Comer  gulcb,  and 
to  corroborate  the  testimony  of  Isham  Lau- 
rence to  the  effect  that,  when  Starr  showed 
blm  the  Keystone  mine,  he  took  this  witness 
sooth  of  that  ravine.  The  distance  mentioned 
would  also  seem  to  explain  the  description  In 
the  location  notice  of  the  Green  Mountain 
claim  on  the  assumption  that  the  Keystone 
claim  extended  to  Henry  gulcb,  though  the 
notice  of  the  latter  claim  Is  only  as  follows: 
"This  location  Is  on  the  hill  on  the  Left-Hand 
Fork  of  Dixie  Creek,  running  sontlierly 
toward  what  Is  known  as  'Henry  Gulch.' " 
Tbe  short  space  Intervening  between  these 
gnlcbes  would  further  appear  to  elucidate  the 
description  last  given,  by  assuming  that.  If 
the  north  boundary  of  the  Keystone  claim 
was  on  the  line  Indicated  by  the  stump  re- 
ferred to  as  the  Initial  point,  Starr's  notice  of 
location  would  probably  have  stated  that  his 
dalm  extended  across  Comer  gulch;  the  testl- 
nioay  dteclosing  tbat  such  ravine  ta  deeper* 
but  not  so  broad,  aa  Henry  gulch. 


W.  F.  Settlemeir,  tbe  locator  of  the  Wide 
West  claim,  after  an  atwence  of  about  20 
years  visited  the  terrltcnry  originally  included 
In  tbat  claim  In  company  with  F.  D.  Stan- 
ley, Samson  Boy,  D.  B.  Roberts,  and  W.  J. 
Hughes,  who  severally  testified  that  he  took 
than  to  a  stump  near  an  open  cut  north 
of  Comer  gulch,  and  said  that  the  Wide 
West  claim  originally  extended  north  and 
south  from  that  point  about  700  and  800 
feet,  respectively;  that  Settlemeir  further 
said  that  his  son-in-law,  W.  J.  Galbreatb. 
located  a  claim  as  a  northern  extension  of 
Che  Wide  West  claim,  but,  not  having  made 
any  discovery  of  valuable  mineral  ore  there* 
in,  he  dug  a  bole  In  bis  claim  and  put 
therein  some  quartz  which  he  took  from  the 
Wide  West  claim;  that  Settlraneir,  going 
about  700  feet  north  from  such  open  cut 
came  to  a  hole  partially  filled,  and  Roberts, 
digging  therein,  found  some  quartz  which 
Settlemeir  said  had  been  brought  from  tbe 
Wide  West  claim.  Two  of  the  witnesses  say 
that  measuring  from  such  hole.  It  was 
found  to  be  GO  feet  south  of  the  north  bound- 
ary of  the  Or^^  claim.  Settlemeir  admits 
making  the  statements  so  imputed  to  him, 
but  explaining  them,  he  testified  that,  after 
showing  such  witnesses  what  he  supposed 
to  be  the  boundarlM  of  the  Wide  West  claim, 
he  was  informed  by  his  son-in-law  and  also 
by  W.  B.  Carpenter  that  the  open  cut  to 
which  be  w«it  was  In  the  Keystone  claim, 
and  that  his  m^ory  having  been  refreshed 
by  such  Information,  he  was  satisfied  that 
he  erred  In  what  he  at  first  considered  to 
be  the  boundaries  of  the  Wide  West  claim. 
Settlemeir  further  testified  that  be  came  to 
the  bole  referred  to  sooner  than  he  expected 
to  find  It  W.  J.  Galbreatb  testified  tbat, 
going  about  1,600  feet  north  of  the  opoi 
cot.  he  dug  a  bole  about  20  Inches  deep, 
and,  not  discovering  any  ore,  Starr  there- 
after Informed  him  that  he  had  taken  some 
quartz  and  put  It  Into  such  hol^  so  that 
tbe  witness  could  make  a  location  when  he 
had  time  to  find  the  ledge. 

Mr.  Settlemeir  Is  70  years  old,  and  he 
had  not  been  at  the  Keystone  claim  for 
about  20  years,  until  be  visited  It  just  prior 
to  the  trial  bwein,  in  company  with  tbe 
officers,  agents,  and  employes  of  the  defend- 
ant company.  His  age  and  the  time  tbat 
had  elapsed  since  he  saw  the  property  ex- 
plalns,  in  our  opinion,  why  he  so  readily 
acquiesced  in  the  suggestion  of  others  In 
respect  to  tbe  boundaries  of  tbe  Keystone 
claim.  We  do  not  doubt  tbe  sincerity  of 
his  ultimate  belief  In  respect  to  tbe  Issue 
involved,  for  an  examination  of  his  testi- 
mony clearly  showes  a  desire  to  tell  the 
whole  truth;  but  we  nevertheless  believe 
that  tbe  discovery  of  the  quartz  In  tbe  bole 
which  he  claimed  his  son-in-law  dug  con- 
clusively shows  that  his  prior  opinion  aa 
to  the  north  boundary  of  the  Wide  Weet 
claim  was  correct.  That  A.  B.  Starr,  the 
locator  of  tbe  K^stone  claim,  showed  Wat- 
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aim  a  wtavap  near  a  winze  which  he  claimed 
was  on  the  boundary  common  to  that  claim 
and  to  the  Wide  Weat,  there  can  be  no 
doubt  aa  la  erldoiced  1^  the  topographical 
sketch  made  by  Watam  at  the  time  be  par- 
chased  the  propwty.  It  wUl  be  remembered 
tiiat  Stair  pointed  ont  to  Tarlom  pwatms, 
who  appeared  aa  witneaaea  at  ttie  trial,  dif- 
ferent ptdnta  aa  cwnera  and  north  center 
enda  of  the  Keyitone  claim.  The  rarlant 
points  so  Indicated  him  cannot  all  be 
correct,  and,  this  being  ao,  we  think  the 
location  notice  of  the  Green  Mountain  claim, 
flxlnr  tile  north  bonndary  thereof  at  Henry 
gnlch;  the  building  of  Starr's  house  oflF  the 
Keystone  claim  as  orlglmUly  located ;  and  the 
dlaoovery  of  the  qnarts  In  the  hole  pointed 
out  by  Settlemelr— glTe  prepondwance  to 
tike  testlmany  produced  by  the  defendant 
and  Irrealatlbly  lead  to  the  conclnslon  that 
the  Keystone  claim  did  not  originally  extend 
BO  far  north  aa  Starr  claimed  to  Watson 
and  to  othwa  who  q>peared  as  plalntUfs* 
wltoeases. 

In  our  opinion  the  testimony  of  J.  W. 
Ma(&,  to  the  ect  tiiat  be  saw  the  location 
notice  of  the  Keystone  claim  posted  on  a 
tree  standing  sooth  of  Comer  gnlch  Is  en- 
titled to  credit,  becanse  be  says  aoch  notice 
waa  the  first  he  had  'ever  aem  of.  a  qnarta 
mining  cl^m.  Snch  notice,  being  the  first 
of  its  kind  Made  had  ever  seen,  would  in 
all  probability  attract  bis  attmtion,  and  tiraa 
Impreas  uptm  his  memory,  not  only  the  form 
thereto,  but  the  particnlar  place  of  Its  lo- 
cation aa  well.  13ils  notice  la  attempted  to 
be  explatoed  by  aereral  of  plaintiffs*  wlt- 
neasea,  who  testify  that  an  old  water  right 
notice  waa  posted  in  Comw  gnlch.  We  do 
not  think  the  nplanatton  contradicts  Mail's 
statemut,  for  the  point  to  whldi  he  referred 
Is  several  feet  south  of  the  gnlch,  where 
the  testimony  shows  the  surface  of  the 
ground  to  be  very  precipitous,  In  which 
pUuK  It  would  seon  unreasonable  to  think 
that  a  water  right  notice  would  be  posted, 
but  rather  In  the  ravine,  as  testified  to  by 
some  of  plaintiffs'  witnesses,  thus  showing 
that  more  than  one  notice  was  posted  In 
that  vldnlty. 

We  believe  that  a  Mr  consideration  of  all 
the  testimony  Introduced  at  the  trtal,  when 
omstrued  In  cmmectlon  with  the  circumstan- 
ces adverted  to,  fairly  shows  that  the  north 
boundary  of  the  Keystone  claim  never  or^ 
inally  extended  north  of  Comer  gulch;  but, 
the  trial  court  having  established  such  bound- 
ary on  a  line  about  160  feet  north  thereof 
and  no  complaint  having  been  made  by  the 
defoidaut,  we  omclude  to  leave  the  boundary 
aa  tiiuB  determined.  The  boundaries  of  tbe 
Colorado  claim,  in  which  the  mining  com- 
plained of  has  been  done  by  the  defendant, 
are  hereby  estobllshed  as  surveyed  by  P.  D. 
Stanley,  to  wit:  Beginning  at  a  stake  at 
tiie  southwest  comer  of  the  claim,  ttom 
wfalt^  the  northwest  comer  of  section  11 
In  township  12  &  of  range  88  B.  bears  N. 


87*  1'  W.  1,621.09  teat:  thence  N.  88*  U'  B. 
M76.09  feet,  to  a  stake;  thence  S.  88*  4r 
B.  600  feet,  to  a  stake;  thence  S.  89*  lO'  W. 
1^  feet,  to  a  stake;  and  thence  weaterly 
to  the  place  of  beginning. 

It  follows,  from  these  oonsideratifma.  that 
tbe  decree  of  the  court  below  Is  affirmed. 


a&IMBBBG  V.  COLUMBIA  PACKEBS* 
ASS'N. 

(Supreme  Court  of  Oregon.  Nov.  27,  1906.) 

L  Shipping  —  CHABTBaa  —  Natuu  or  Con- 
TaA.cr— Pbesuufti  ONS. 

It  is  presumed  that  a  charter  par^  Is  a 
contract  of  affreightment,  unless  Its  terms  show 
a  clear  Intention  to  Dtaka  a  demise  to  the 
charterer. 

[Bd.  Note. — ^For  cases  In  point,  see  yuL  4A, 
Cent  Dig.  Shipping,  |  149.] 

2.  Sahk— GoNSTBticrion  or  Contbact. 

A  charter  party  must  be  construed  as  other 
contracts,  and,  when  tbe  true  intendment  of  the 
IMTties  is  ascerteined.  it  must  prevalL 

[Bd.  Mote. — For  cases  in  point,  sea  vtd.  44, 
Cent  Dig.  Shipping,  |  1^] 

8.  Sahe— Chabtbser  ab  Ownsb  voa  TOtaoe. 

Where  a  charter  party  transfers  to  the 
charterer  the  entire  command,  possession,  and 
control  of  the  vessel,  the  charterer  Is  owner  for 
the  service  stipulated  for;  but  where  a  charter 
party  is  merely  an  agreement  for  the  ass  of  the 
vessel,  the  general  owner  at  the  same  time  re- 
taioing  command,  jiossession,  and  control  over 
her  navisation,  the  cliarterer  is  a  contractor  for 
the  spedflc  serrice,  and  the  revimsiblllttoB  of 
the  owner  are  not  dianged. 

[Bd.  Note. — For  cases  in  point,  see  voL  44, 
Cant  Dig.  Shipping,  H  149, 160.] 

4.  Samx  —  MaAniiTo  or  "Fbkiohtiito"  ir 
Ohabtcb. 

Tbe  word  "freighting"  la  a  charter  party, 
whereby  the  owner  of  a  vessel  agrees  on  the 
"freighting"  and  chartering  thereof  to  the  char- 
terer for  one  voyage,  means  a  loading  with  goods 
for  transportation,  and  does  not  indicate  a  de> 
mise  of  the  vessel  to  the  charterer. 

6.  Saub  —  Meahivg  of  "GHAsmnio"  m 

Chabteb. 

The  word  "chartering,"  In  a  charter  party 
whereby  the  owner  of  a  vessel  agrees  on  the 
freighting  and  "chartering"  thereof  to  the  chai^ 
terer  for  one  voyage,  does  not  necessarily  mean 
a  letting  of  the  vessel  by  way  of  demise,  but  Is 
equally  consistent  with  the  Idea  of  a  contract 
of  affreightment 

6.  Same— Stipulations— Co NSTBtTcn ON. 

A  charter  party  binding  tbe  owner  to  keep 
the  vessel  during  the  voyage  well  fitted,  tac- 
kled, etc..  giving  the  charterer  the  sole  use 
of  the  vessel,  except  the  private  apartments  of 
the  master  in  the  cabin,  and  providing  that  do 
goods  shall  be  laden  on  board,  except  for  tbe 
charterer,  gives  the  owner  an  oversight  over 
tbe  vessel  during  the  voyage,  and  binds  him  to 
engage  in  freighting  her,  and  Is  inconsistent 
wltb  a  demise  of  her  to  the  charterer. 

7.  Sahb. 

A  provision  In  a  charter  party,  wherry  the 
charterer  covenants  to  charter  and  hire  a  verael 
and  to  pay  for  the  charter,  including  tbe  cap- 
tain's salary,  during  the  voyage,  a  specified  sum 
on  the  acceptance  of  the  vessel  and  a  specified 
sum  per  month  nntil  the  vessel  is  discharged  of 
her  cargo,  is  not  inconsistent  with  a  contract  of 
affreightment  only,  where  the  provision  Is  con- 
tained in  a  covenant  on  the  part  of  the  ebar- 
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WW,  nd  the  owner  has  not  on  his  put  em- 
ptoyed  aoy  words  operative  as  a  demise. 
&  Same. 

A  charter  party  contained  no  technical 
words  <^  demise,  nor  was  the  vessel  let  to  hire^ 
The  cbarterer  coTenanted  to  "ehartw  and  hire." 
The  owner  provided  the  master.  The  charterer 
engaced  the  crew  and  bound  himself  to  pay  all 
port  charges  and  labor  bills  and  provisions  dur- 
ing the  voyage,  and  to  "deliver^  the  vessel  In 
port  of  deetination  to  the  owner,  and  agreed  to 
employ  the  vessel  only  in  lawful  trade.  The 
master's  wages  were  induded  In  monthly  pay- 
ments to  be  made  for  the  charter.  The  first 
payment  was  to  be  made  on  the  day  of  the  "ac- 
ceptance" of  the  vessel  by  the  charterer.  The 
owner  agreed  to  place  the  vessel  at  a  wharf  se- 
lected by  the  charterer,  at  which  time,  the 
vessel  being  safely  moored,  the  charter  should 
"commence,"  and  if  the  vessel  was  not  so  de- 
livered the  charterer  might  cancel  the  charter. 
BeU  that,  though  the  words  "charter  and  hire" 
and  "acceptance"  and  "deliver"  Indicated  a  de- 
mise, they  were  not  inconsistent  with  a  contract 
of  atfreigfatment  merely,  and  In  view  of  the  ab- 
sence of  words  of  donise  and  the  presnmptiMi 
againat  a  dnnise  the  charts  party  must  be  eon* 
■trned  as  one  of  affreightment  oalj. 

Appeal  from  Clrcalt  Court,  Glataop  Conn- 
tr;  Tbomas  a.  HcBrlde,  Judge. 

Action  by  Charlotte  Grim  berg,  administra- 
trix of  Emanuel  Orlmberg,  deceaaed.  against 
the  Colombia  Padcers*  Association.  From  a 
Judgment  tn  defendant,  plaintiff  appeals. 
Affirmed. 

Plaintiff  sues  to  recover  damages  for  the 
death  of  Emannel  Orlmberg,  alleged  to  have 
been  caused  through  the  negligence  of  the 
defendant  It  Is  alleged  that  Grlmberg  was 
In  the  employ  of  the  defendant  In  the  ca- 
paclt7  of  a  sailor  on  the  vessel  St  Nicholas, 
under  charter  from  George  W.  Hume  &  Co., 
of  San  Frandsco,  who,  being  ordered  aloft 
obeyed,  bnt  that  while  In  the  rigging  of  the 
vessel,  and  using  a  becket  on  the  mlzzen 
topgallant  yard.  It  gave  way,  whereby  he 
was  precipitated  to  the  deck  of  the  vessel, 
sustaining  injurlee  from  which  he  died.  The 
all^ted  carelessness  coDslsts  In  allowing  the 
becket  to  become  unsafe  and  Insecure.  The 
accident  la  alleged  to  have  happened  on  the 
ship's  homeward  voyage  from  Nushagak 
Harbor,  Alaska,  to  the  port  of  Astoria,  Ore. 
Wh«i  plaintiff  concluded  her  evidence  at  the 
trial,  the  defendant  moved  for  a  nonsuit 
wbicli  being  granted,  the  defendant  had  Jndg- 
moit,  and  plaintiff  appeals. 

George  Noland,  for  ^pelUmt  O.  O.  Ful- 
tm,  tax  respondent 

WOLVEBTON,  a  J.  (after  stating  the 
bets).  From  the  allegations  In  the  com- 
plaint the  accident  must  be  deemed  to  have 
happened  vpon  the  hl^  seas,  for  the  vessel 
waa  on  ber  homeward  voyage  from  her  port 
destination  In  Alaska  to  her  port  of  final 
discharge  In  Or^;on.  Th6  theory  of  plain- 
tiff la  tliat  defendant  was  the  owner  of  tile 
vessel  pro  faae  vice  for  the  voyage,  and,  there- 
fore, being  In  possession  and  command,  waa 
responsible  for  the  accident  and  liable  in 
damages  for  the  Injury  sustained.  The  de- 


fendant combatB  the  pn^waltlon,  and  con- 
tends that  the  liability  la  with  Hume  &  Co., 
the  general  owners  of  the  vesaeL  It  is  ivac- 
tically  conceded  by  appellant's  counsel  that, 
unless  the  defendant  was  the  lessee  of  the 
Teasel  St  Nidiolas,  under  a  demise  from 
the  owner,  it  Is  not  liable  for  the  damages 
sustained.  Whether,  therefore,  the  charter 
party  between  Hume  &  Go.  and  tide  def  aid- 
ant touching  the  navigation  of  the  vessel, 
constitutes  a  demise  thn^of,  or  is  a  mere 
contract  ci  afhelghtmait  la  at  the  ontaet  a 
material,  if  not  the  vlt^  question  for  our 
consideration. 

The  charter  party  was  made  and  conclud- 
ed in  San  Francisco  between  George  W. 
Hume  &  Co.  of  tbe  first  part  and  the  Colum- 
bia RiTer  Packers'  Association  of  the  second 
part  Tlie  following  Is  an  abstract  of  tbe 
provisions  of  tbe  charter  party,  material 
for  our  purposes,  via.:  That  tlie  party  of 
the  first  part  "does  covenant  and  agree  on 
the  freighting  and  chartering  of  the  said 
vessti  unto"  the  second  party  "for  one  voy- 
age from  the  port  of  San  Francisco,  Cali- 
fornia, with  cation  via  Astivla.  Or^on,  to 
NuBhagak  Harbor,  Brtetol  Bay,  Alaska,  and 
thence  to  Astoria  or  Pnget  Sound,  final  port 
of  destlnatiou,"  and  "does  engage  that  the 
said  vessel.  In  and  dnrhig  the  said  royage, 
shall  be  kept  tight  atatinch,  well  fitted,  tac- 
kled, and  provided  wititi  every  reaulslte  neces- 
sary for  such  a  voyage.  That  the  wh(rie  of 
such  vessel,  excepting  tbe  private  apartments 
of  the  master  In  the  cabin,  and  his  naviga- 
tion room,  and  necessary  room  on  tbe  sblp 
for  sails  and  neceasary  extra  tackle,  shall 
be  at  the  aole  nee  and  dlaposal  of  tbtf '  second 
party  *'durlng  tbe  voyage  aforesaid;  and 
that  no  goods  or  merchandise  whatever  shall 
be  laden  on  board  otherwise  than  for  said 
party  of  die  second  part  or  ita  agent  with- 
out Its  consent"  That  tbe  second  party 
"does  covenant  and  agree  •  •  •  to  charter 
and  hire  said  veasd  as  aforesaid,"  and  to 
pay  "for  the  charter  of  said  vessel,  indudr 
ing  the  captain's  salary,  during  the  voyage 
aforesaid"  $1,500  "on  the  day  of  acceptance 
of  said  vessel  alongside  of  tlw  wharf  In  San 
Francisco,  and  thereafter  fifteen  hundred 
dollara  monthly  bi  advance  and  pro  rata 
for  fracthmal  part  of  a  month,  until  said 
vessel  is  discharged  of  all  ber  cargo  in  Aa- 
tc^a,  Or^n,  or  Pnget  Sound,  the  final  port 
of  destination.  It  la  further  agreed"  that 
the  second  party  "shall  pay  all  wages  of 
crew  (excepting  captain)  and  all  port  charges 
and  labor  bills  from  the  date  this  charter 
par^  commHices,  and  to  furnish  all  neces- 
sary provisions,  fuel,  water,  and  lights  dur- 
ing the  wbole  of  said  voyage,  and  at  tbe 
termination  of  this  charter  to  deliver  tbe 
said  Teasel  in  port  of  Astwia  or  Pnget  Sonnd 
to  the"  first  party  "in  as  good  condition 
(reasonable  wear  and  tear  excepted)  as  she 
la  at  the  commencement  of  this  charts,  dan- 
gers of  the  sea  and  navigation,  and  acti 
of  God  and  tbe  elements,  and  fire  ezc^ivted" 
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and  that  It  will  "employ  said  vessel  only  in 
lawful  trade,  and  no  goods  or  merchandise 
shall  be  laden  on  board  thereof  for  the  pur- 
IK>Be  of  unlawful  trading."  That  the  first 
party  "will  place  the  aforesaid  vessel,  with 
swept  hold  ready  for  cargo  •  •  •  along- 
side of  such  safe  wharf  in  San  Francisco 
as  the  party  of  the  second  part  may  direct, 
*  *  *  at  which  time,  said  vessel  being 
safely  moored,  said  charter  shall  commence," 
but  that,  if  "said  ship  shall  not  be  delivered 
to  the  party  of  the  second  part  In  the  man- 
ner and  at  the  time  designated,  then  the 
party  of  the  second  part  may  at  its  option 
cancel  this  charter";  and  that,  "in  case  the 
said  vessel  be  lost  or  wrecked,"  the  second 
party  shall  pay  to  the  first  party  "the  freight 
under  this  charter  up  to  the  day  the  said 
vessel  is  lost  or  wrecked,  and  In  case  the 
said  vessel  shall  return  to  this,  or  any  other 
port,  unable  to  complete  the  said  voyage, 
this  charter  shall  cease  and  terminate."  The 
second  party  farther  agrees  that  "on  the  de- 
livery of  said  vessel  at  the  termination  of 
the  charter  she  shall  be  dear  and  free  of 
any  Hens  for  services  performed  to  or  on 
board  the  same,  and  ft>r  materials  furnished. 
Payments  for  services  or  materials  are  by 
this  charter  party  required  to  be  made  by 
the  party  of  the  second  part  That  she  shall 
be  free  from  all  or  any  claims  or  demands 
or  Hens  for  breach  of  passengers  or  carry- 
ing contract,  unless  the  damages  caused 
shall  be  by  reason  of  the  unseaworthiness 
of  the  vessel,  but  not  otherwise,"  and  that 
the  second  party  shall  "at  all  times  have 
oiough  men  aboard  to  properly  care  for 
ship  and  her  safet?."  That  the  first  party 
"shall  furnish  and  supply  said  ship  with 
sufficient  tackle,  gear,  and  falls  to  handle 
cargo,  and  necessary  lines  for  moorings." 

The  question  presented  arises  almost  whol- 
ly upon  a  construction  of  the  charter  party- 
for  there  are  but  few  extraneous  facts  that 
shed  any  light  upon  the  subject,  which  is 
whether  the  agreement  constituted  a  demise 
of  the  vessel  to  the  defendant  or  was  merely 
a  contract  of  affreightment;  the  general  own- 
ers retaining  the  control,  management,  and  : 
navigation  thereof.  It  is  well  to  observe  at 
the  outset  that  the  presumption  primarily  : 
Is  against  a  demise,  and  the  contract  is  to 
be  construed  as  one  for  an  afFreigbtment, 
unless  the  terms  show  a  clear  intendment  to 
the  contrary.  Say  the  learned  authors  of 
the  American  and  English  Encyclopedia  of 
Law  (2d  Ed.)  vol.  7,  p.  167;  "The  presump- 
tion Is  that  the  ownership  of  the  vessel,  even 
during  the  period  covered  by  the  charter 
party,  continues  in  the  general  OTvner ;  and, 
unless  the  intention  to  transfer  the  posses- 
sion and  ownership  to  the  charterer  is  un- 
equivocally manifested  by  the  contract,  a 
charter  party  will  not  be  treated  as  a  lease 
or  demise  of  the  ship,  but  will  be  treated  as 
a  contract  of  afCrelRhtment"  Po.  In  Reed 
T.  United  States,  11  Wall.  501,  601,  20  L.  Kd. 
220,  Mr.  Justice  Clieford  says:   "Courts  of  I 


Justice  are  not  Inclined  to  regard  the  con- 
tract as  a  demise  of  the  ship,  if  the  end  in 
view  can  conveniently  be  accomplished  with- 
out the  transfer  of  the  vessel  to  the  charter- 
er, but  where  the  vessel  herself  Is  demised  or 
let  to  hire,  and  the  general  owner  parts 
with  the  possession,  command,  and  naviga- 
tion of  the  ship,  the  hirer  becomes  the  owner 
during  the  term  of  the  contract,  and.  If  need 
be  he  may  appoint  the  master  and  ship  the 
mariners,  and  he  t)ecome8  responsible  for 
their  acts."  The  burden,  therefore,  Ilea 
with  the  jdaintiff  to  OTercome  this  presnmp- 
tion. 

About  the  only  extraneous  evidence.  Im- 
portant to  the  Inquiry,  Is  that  the  decedent 
was  employed  by  the  defendant  at  Astoria, 
Ore.,  In  the  capacity  of  a  sailor  on  the  voy- 
age, and  others  were  so  employed  by  defend- 
ant for  a  like  service;  that  they  shipped  on 
the  vessel  at  Astoria;  that  there  were  three 
mates  In  the  service  of  the  ship;  and  that 
the  second  mate  directed  the  deceased  to  go 
aloft,  which  order  being  ot>eyed,  he  met  with 
the  mishap  In  question,  caoslng  his  death. 
Aside  from  the  bearing  this  evidence  may 
have  as  showing  what  was  done  In  pur- 
suance of  the  charter  party,  the  Instrument 
Itself  must  be  construed  as  other  conti-acts, 
and,  when  the  true  Intendment  of  the  parties 
is  ascertained,  It  must  prevail.  We  should 
keep  in  mind,  however,  the  presumption  dp- 
plicable.  80  that  the  doubt,  if  one  exists, 
may  be  resolved  In  favor  of  a  contract  ot 
affreightment,  rather  than  a  demise  of  the 
veaseL  See,  farther,  Adams  v.  Homeyer, 
100  Am.  Dec.  381,  and  Certain  Logs  of  Ma- 
hogany, 2  Sumn.  589,  Fed.  Cas.  No.  2,530. 
The  general  rule  of  construction  relating  to 
the  charter  party  is  that  if  the  vessel,  the 
subject  of  the  agreement,  be  let  so  that  there 
is  a  transfer  or  relinquishment  to  the  char- 
terer of  the  entire  command,  possession,  and 
subsequent  control,  he  will  be  treated  as 
owner  ttx  the  time  being;  that  Is,  for  the 
voyage  or  particular  service  stipulated  for. 
However,  if  the  charter  party  is  but  an 
agreement  or  covenant  for  the  use  of  the 
vessel  or  some  dralgnated  part  thereof,  the 
general  owner  at  the  same  time  retaliiins 
command,  possession,  and  control  over  Its 
navigation,  the  charterer  must  be  regarded 
as  a  contractor  only  for  a  designated  or 
spedflc  service,  which  does  not  alter  the 
duties  and  responsibilities  of  the  owner.  In 
the  one  case  the  charter  party  operates  as 
a  lease  or  demise  of  the  vessel,  whereby  the 
lessee  assumes  the  duties  and  liabilities  In  a 
large  measure,  at  least,  of  the  owner ;  while 
in  the  other  the  agreement  Is  for  a  special 
service  to  be  rendered  by  the  owner  of  the 
vessel.  Reed  v.  United  States,  supra.  "All 
the  cases  agree,"  says  Mr.  Justice  Field,  in 
Leary  v.  United  States,  14  Wall.  607,  611, 
20  L.  Ed.  756,  "that  entire  command  and  pos- 
session of  the  vessel,  and  consequent  control 
over  its  navigation,  must  be  surrendered  to 
the  charto^r  before  be  can  be  held  as 
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qiecial  owner  for  the  voyage  or  other  senrlce 
meDtioned."  "Bat,"  saya  Hr.  Justice  Btory, 
In  Uarcardter  t.  COiesapeake  Ins.  Co.,  8 
Cnnch.  88,  48,  S  L  Ed.  481,  "where  the 
(en«nl  owner  retains  tbe  pc^sesslon,  com- 
mand, and  navigation  of  the  ship,  and  con- 
tracts to  carry  a  cargo  on  freight  for  the 
voyage,  the  charter  party  la  considered  as 
a  mere  affreightment,  sonndlng  In  covenant; 
and  the  freighter  la  not  clothed  with  the 
character  or  legal  responsibility  of  owner- 
ship." See,  also,  United  States  v.  Shea,  152 
n.  &  179,  14  Sup.  Ot  010.  88  L.  Bd.  403, 
and  Bmeiy  v.  Hersey.  16  Am.  Dec.  268.  So 
that  the  distlngvishlng  feature  between  a 
demise  of  the  ship,  whereby  the  k^al  re- 
sponslbUltleB  of  ownwshlp  are  transferred  to 
and  aasnmed  by  the  charterer^  and  an  agree- 
ment, for  affreightment,  is  clear,  and  the 
main  difficulty  lies  In  determining  what 
the  parties  Intended  by  the  charter  party, 
omdderisg  the  language  In  which  it  la 
clothed. 

The  first  clause  of  the  charter  party  con- 
Bists  exclusively  of  words  of  covenant,  and 
not  of  demise.  They  are  that  the  first  party 
"does  covenant  and  agree  on  the  freighting 
and  chartering  of  the  said  vessel  unto"  the 
second  party  "for  one  voyage."  "Freight- 
ing" signifies  a  loading  with  goods  or  other 
commoditiea  for  transportation  tWeb.  Die), 
atfd  "chartering"  does  not  necessarily  mean 
a  letting  of  the  ship  by  way  of  demise, 
and  is  equally  as  consistent  with  the  idea 
of  a  contract  for  affreightment  Robs  v. 
Charleston  M.  &  S.  Transportation  Co.,  42 
S.  C.  447,  20  S.  B.  285.  Following  this  are 
engagements  of  the  first  party  In  two  clauses 
—the  first  to  the  effect  "that  the  said  vessel, 
In  and  during  the  voyage,  shall  be  kept 
tight,  staunch,  well  fitted,  tackled."  etc.; 
and  the  second  that  "the  whole  of  such 
vessel,  excepting  tbe  private  apartments  of 
the  master  in  the  cabin,"  etc.,  "shall  be  at 
tbe  sole  use  and  disposal  of  the"  second 
party  during  the  voyage,  and  that  no  goods 
"shall  be  laden  on  board  otherwise  than  for 
said"  second  party.  These  contain  cogent 
and  forcible  expressions  indicating  that  an 
affreightment  only  was  Intended,  and  not  a 
demise.  They  Imply,  first,  that  the  owners 
shall  have  an  oversight  of  tbe  ship  to  see 
that  it  be  kept  in  proper  condition  during 
the  voyage,  and,  second,  that  they  should 
engage  in  freighting  the  vessel,  consistent 
with  the  previous  clause,  agreeing  that  no 
goods  should  be  laden  thereon  except  such 
as  the  charterer  should  designate.  The  en- 
gagements are  simply  what  they  purport  to 
be,  covenants  on  the  part  of  the  owners,  and 
are  inconsistent  and  incompatible  with  the 
idea  of  a  demise.  Leary  v.  United  States. 
Bupra. 

We  come.  now.  to  the  next  clause,  which 
consists  of  stipulations  on  tbe  part  of  the 
defendant.  It  reads.  In  effect,  that  the  sec- 
ond party  "does  covenant  and  agree  to 
charter  and  hlie  said  vessel,"  and  *^  pay 


for  the  charter  of  said  vessel,  including  the 
captain's  salary,  during  the  voyage"  $1,600  on 
the  day  ot  acceptance  of  the  vessel,  and  91,800 
per  month,  until  "said  vessel  Is  discharged  ot 
all  her  cargo."  Tlie  clause  runs  in  covenant 
and  agreement  Its  direct  terms;  that  Is  to 
say.  It  Is  a  covenant  to  charter  end  hire,  and 
to  pay  the  stipulated  sum  of  fl,500  pw 
month  tor  the  charter.  The  use  of  the  term 
"hire,"  Uke  the  word  "charter,"  is  not  In- 
consistoit  with  the  idea  of  a  covenant  or 
agreen^t  only  for  freighting  accommoda- 
tions  aboard  ship.  Says  Mr.  Justice  Bliss, 
in  Adams  v.  Homeyer,  sn^:  "Nor  can 
anything  be  inferred  irom  the  repeated  use 
of  the  term  'hire,'  fbr  the  word  may  aa  well 
aM>ly  to  the  price  for  service  of  a  lease." 
But,  in  the  connection  In  which  the  word  1> 
nsed  in  the  presait  instance,  the  Inference 
would  be  rather  against  the  signlflcatioa 
of  a  leasing,  for  It  la  contained  in  a  cove- 
nant on  the  part  of  the  charterer,  while  the 
owners  have  not  on  their  part  employed  any 
terms  which  are  ordinarily  consldned  opera- 
tive words  In  a  lease  or  demise.  But  these 
clauses,  considered  simply  In  their  relations 
one  to  another,  are  not  controlling,  but  may 
yet  be  dominated  and  their  true  Intendment 
governed  by  subsequent  conditions  of  the 
charter  par^.  In  Marcardler  v.  Chesapeake 
Ina  Co.,  supra,  the  charter  party  contained 
this  language :  "Granted  and  to  freight  let, 
•  *  *  the  said  brig,  excepting  and  reserv- 
ing her  cabin  for  the  use  of  the  master." 
And  by  the  first  clause  in  the  case  of  Clark- 
son  V.  Edes,  4  Cow.  470,  the  owner  agreed 
"to  freight  and  to  let"  to  the  charterer 
the  wliole  of  the  ship,  and  yet  it  was  held  in 
each  of  those  cases,  considering  all  the  terms 
of  the  charter  party,  that  the  ownership  and 
possession  was  retained  by  tbe  general  own- 
er. Here  were  positive  terms  nsed,  strongly 
indicative  of  an  intendment  that  the  ship 
should  pass  to  the  charterer  under  a  demise. 

The  first  payment  In  the  present  charter 
party^  was  to  be  made  on  "the  day  of  the 
acceptance"  of  the  vessel  by  the  charterer. 
The  word  "acceptance"  has  a  significance 
that  we  will  diacuss  presently.  By  succeed- 
ing clauses  it  was  agreed  that  the  charterer 
should  pay  all  wages  of  the  crew,  excepting 
the  captain,  all  port  charges  and  labor  bills, 
and  furnish  all  necessary  provisions,  fuel, 
etc.,  during  the  whole  of  the  voyage,  and 
should  at  the  termination  of  the  charter  de- 
liver the  vessel  in  port  of  destination  to  the 
owner  In  as  good  condition  aa  when  charter- 
ed, reasonable  deterioration  for  usage  ex- 
cepted, and  that  it  should  "employ"  the  ves- 
sel only  in  lawful  trade.  These  clauses 
certainly  militate  strongly  against  tbe  idea 
of  a  contract  of  affreightment,  for  the  char- 
terer has  taken  upon  himself  the  entire  ex- 
pense of  the  voyage,  except  the  wages  of  the 
captain,  which  are  provided  for  In  the  con- 
sideration for  the  charter  of  the  vessel.  In 
other  words,  the  captain's  wages  were  in- 
cluded in  the  monthly  payments  to  be  made 
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for  Uie  diarter.  Wbo  were  to  furnlsb  the 
crew  we  are  not  advlaed.  By  all  reasoDable 
intendment  the  owners  were  to  fnmUb  the 
captain  or  maater,  for  why  should  tbey  pio- 
Tlde  for  the  payment  of  bis  wages  along 
with  the  consideration  for  the  charter  of  the 
Teasel?  If  the  <^arter«  was  to  provide  such 
master,  it  would  be  a  matter  of  Indifference 
with  the  owners  respecting  the  payment  of 
such  wages,  except  that  tbey  would  probably 
have  required  a  stlpnlatlon  on  the  part  of 
tbe  charterer,  as  tbey  bare  with  reference 
to  the  wages  of  the  crew,  that  such  wages 
should  be  discharged,  so  that  they  would  not 
become  a  Uen  upon  the  ship.  From  evi- 
dence aliunde  we  know  that  tbe  decedent  and 
ttttaers  were  employed  by  d^endant  to  ship 
-as  sailors  for  tbe  voyage.  But  there  were 
mates  aboard  who  undoubtedly  participated 
In  the  navigation  of  the  sblp,  and  we  are 
unadvlaed  as  to  wbo  furnished  or  employed 
them,  tbe  bwnera  or  the  charterer.  Tbelr 
wages  were  to  be  paid  by  the  duuterer. 
The  provlalms  touching  the  expense  of  fba 
voyage  are  certainly  largely  inimical  to  tbe 
Idea  of  a  contract  of  an  affreightm«it  only. 
Drlnkwater  v;  Freight  and  Oaigo  of  the  Brig 
Spartan,  1  Ware,  •l^d,  Fed.  Oas.  No.  4,085: 
First  National  Bankof  Marquettev.  Stewart 
26MldL  81  So  It  would  seem,  asto  tbeagree* 
ment  an  tbe  part  of  the  charter,  that  it 
should  employ  the  vessd  only  In  lawful  trade. 
nniewwd  "mnploy"  indicates  a  purpose  of  con- 
tni  and  management  Yet  the  defendant 
might  reascmably  have  made  ancb  a  cove- 
nant without  taking  a  donlae  of  tbe  veaaeL 
The  covenant  or  agreemmt  is  perhaps  com- 
mon to  most  charter  parties.  By  a  subse- 
quent  clause  the  owners  agreed  to  lAace  tbe 
vessel,  ready  fbr  cargo,  aloi^side  of  such 
wharf  in  San  Frandaco  as  the  charterer 
might  direct,  at  whlcb  tlme^  ttw  vessel  be- 
ing safely  moored,  tbe  charter  should  "com- 
mence,** but  that  if  the  ship  should  not 
be  '^delivered*'  In  the  manntt  dealgnated, 
then  that  tbe  ^rtems  might  at  their  option 
cancel  the  charter.  Tbm  later  In  the  agree- 
ment tbe  charterer  stipulates  that  "on  the 
ddivery  ot  said  vessd  at  the  termination 
of  the  charter  she  shall  be  free  and  clear  of 
any  liena,"  eta  Tbe  use  of  the  terms  "ac- 
ceptance"  and  "delivery"  with  relation  to 
the  ship  would  seem  almost  conclusively  to 
indicate  an  Intendment  tiiat  liie  command 
and  possession  wore  surrendered  to  the 
charterers,  to  be  by  them  delivered  back  to 
tbe  owners  at  the  termination  of  the  voyage, 
and  would  evidence  a  demise,  and  yet  not 
a  rtngle  technical  term  of  d«nlse,  and  no 
other  term  of  such  slgniflcuice  that  could 
not  as  well  be  used  In  draughting  a  contract 
of  aflrelgfatmeni;  is  emplt^ed  In  tiie  charter 
party  between  tbe  parties.  Tbe  mere  cir- 
cumstance that  such  terms  were  not  em- 
ployed is  in  itself  significant  There  are 
some  other  provisions  ot  minor  moment 
namely,  that  the  charterer  shall,  in  case  the 
vessel  ia  disabled  tor  sttvlce  or  lost  pay 
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"freight"  to  the  time  of  such  disablement  or 
loss  only,  tbe  charter  terminating  by  tbe 
event;  that  tbe  charterer  shall  at  all  times 
have  men  on  board  sufficient  properly  to  care 
for  tbe  ship  and  lier  safety,  and  that  the 
owners  shall  supply  tbe  ship  witli  tatftle^ 
etc,  to  handle  cargo,  and  necessary  lines  for 
mooring.  These  are  not  inconsistent  either 
with  a  demise  of  tbe  vessel  or  a  contract  o( 
affreightment  and  mvy  as  well  be  employed 
In  tbe  one  case  as  In  the  other.  We  will 
recur,  therefore,  to  a  further  consideration  ot 
the  preceding  conditions  touching  the  accept* 
ance  and  delivery  and  redellvoy  of  the 
vessel. 

In  the  case  of  Adams  v.  Hmncver,  supra, 
there  arose  very  mocfa  such  a  conflict  of 
InconsiBtait  clausea  In  the  charter  party  as 
here,  and  tbe  court  gave  them  most  careful 
and  Intelligent  consideration,  resulting  in 
tbe  conclusion  that  the  cbartw  party  did 
not  effectuate  a  donlae  of  Uie  vesBel.  Thore 
la  a  significant  distinction  in  one  respect 
tmly.  In  that  case  the  ownen  agreed  and 
claimed  tbe  right  to  provide  the  cmtaln  **to 
command  and  run  the  steamer,  and  to  fur- 
nish a  man  to  take  charge  of  and  manage 
the  barges,  both  of  whom  were  to  be  paid 
by  the  plalntUts."  While  the  owners  here 
do  in  fact  provide  the  captain  or  master, 
and  pay  his  wages,  nothing  is  said  regard- 
ing his  command  or  control  of  tbe  vessel. 
Beyond  this  the  chartoer  waa  to  Insure  the 
eteamw  for  the  benefit  of  tbe  owners,  and 
pay  th«n  **for  the  use  and  hirtf'  of  the  boat 
and  barges  a  stipulated  sum  every  15  days, 
"until  the  charter  waa  twrnlnated  by  the 
dellvoy  of  said  steamer  and  all  of  tbe  aald 
bargee  to  the  ownora,"  or  until  otberwlse 
terminated.  In  ease  of  loss  or  dlsablanent 
of  tiie  boat  it  was  fnrtibw  agreed  that  be 
might  dellTor  the  barges  to  the  ownws,  "pay 
up  Qie  hire  of  said  steamers  and  barges  to 
tbe  date  of  such  delivery,*'  and  be  diadiarged 
from  liability  or  loss  and  "for  furtbor  tdnf' ; 
that  upon  failure  on  tbe  part  of  tbe  char- 
terer to  pay  expenses  or  liabilities  ot  steam- 
w  or  barges,  or  to  ke^  tbe  fmner  insured,  ae 
to  "pay  the  hire,"  bis  rights  were  to  be  for- 
feited ;  that  tbe  owners  might  torminato  tbe 
charter  and  "resume  possession  of  the  steam- 
er and  baxges" ;  and  Uiat  In  case  of  loss  of 
the  steamer  the  chartem  should  "be  dis- 
charged from  all  liability  to  deliver  aald 
ateamor  as  aforesaid."  After  speaking  ot  the 
^tect  ot  other  clauses  of  the  (Aiartar  par- 
ty, all  supporting  the  presmnptbm  of  owno^ 
ship  in  tbe  genwal  owners,  the  court  say: 
"What  then,  nrast  tbe  parties  have  Intended 
by  tbe  lai^age  used  by  than  In  relation 
to  the  aurroider  of  posseniim  at  the  termina- 
tion ot  the  contract?  Clearly  and  only  that 
at  the  time  and  on  the  occasion  referred  to, 
Hie  contract  should  end;  that  the  ownws 
should  thai  have  the  Indqiendent  use  and 
control,  absolved  from  any  obligation  to  run 
and  carry  exclusively  for  tbe  chartner. 
This  meaning  renders  tbe  whole  Instrument 
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and  ttie  action  of  the  parties  under  it.  con- 
slfltoit  and  harmonious;  while  the  one  con- 
tended for  would  require  that  Capelle,  who 
never  was  in  actual  possession,  should  yield 
possession  to  the  owners,  who  had  all  along, 
by  their  officers,  though  for  Capelle's  use^ 
been  running  the  boat  and  barges.**  A  little 
later  the  court  continues:  "The  general 
ownar  may  let  his  ship  with  a  master  and 
crew  of  his  own  choosing,  and,  if  there  Is 
erldence  of  Intention  to  part  with  the  pos- 
seMion,  It  is  held  to  be  a  demise.  But  a 
ooTOunt  that  he  shall  have  the  right  to 
appoint  the  master  to  control  and  navigate 
clearly  indicates  an  intention  not  to  trust 
the  property  in  the  hands  of  others,  bqt  to 
control  it  by  his  own  ageots  tcx  the  use  of 
the  charterer." 

JHoWf  as  previously  observed,  the  parties 
have  employed  no  technical  words  of  grant 
or  d^nlse,  nor  was  the  vess^  In  terms,  let 
to  hire.  The  charterer  covenanted  and 
agreed  to  "charter  and  hire,"  but  we  look 
in  vain  for  any  letting  to  "hire"  on  the 
part  of  the  owners,  nor  was  there  any  ex- 
press declaration  that  the  charterer  was  to 
take  the  vessel  Into  its  own  possession.  The 
owners  provided  the  master  and  presumably 
the  mates,  while  the  charterer  engaged  to 
aaBloy  the  crew.  The  natural  deduction 
would  be  that  the  owners  retained  command 
and  possession  and  the  consequent  navigation 
of  the  vessel  through  the  master  and  mates. 
So  that  here  are  conditions  altogether  In- 
oompatible  with  any  Idea  of  a  demise  what- 
ever, and,  while  the  term  "hire"  might  be 
OMiBlfltent  with  a  demise,  It  Is  not  inconsist- 
ent wiUi  a  contract  of  affreightment  The 
dense  with  reference  to  the  charterer's  pay- 
mmt  of  the  wages  of  the  crew,  eta.  Is,  bow- 
erer,  consistent  with  a  demise,  yet  It  Is  not 
controlling.  So,  with  the  stipulations  con- 
cerning acceptance,  delivery,  and  redelivery, 
considering  the  other  conditions  of  the  char- 
ter party.  These  terms  are  more  readily  re- 
concilable with  the  Idea  of  their  en^loyment 
with  reference  to  the  commencement  and 
tennlnatlon  of  the  diarter  party  than  that 
tiiey  pwtend  a  transfer  of  the  possession, 
contiol,  and  management  of  the  ship  from 
Mie  puty  to  the  otbw. 

Tbeee  considerations,  taken  In  connection 
wifli  tl^  l^ftl  presumption  ttiat  obtains  In 
tavor  of  the  continuance  of  ownership  of 
the  ship  In  the  genwal  omiws,  and  against 
any  transfer  thereof  for  the  voyage,  impel 
na  to  the  concliuion  that  the  contract  Is  one 
of  affrdglitment  only,  and  does  not  con- 
stitote  a  demise  The  pr^umption  alluded 
to  is  said  to  be  so  strcmg  that,  If  the  end 
Bont^t  to  be  effected  by  the  charter  party 
can  conveniently  be  accomplished  without  a 
transfer  of  the  vessel  to  the  cfaartwers,  the 
Jaw  Is  not  disposed  to  regard  the  contract 
as  a  demise;  and  this,  even  U  there  be  ex- 
press words  of  grant  in  the  formal  parts 
of  ttw  instrmnent  Hagar  t.  Glai^  78  N. 


T.  46.  No  sndi  words  whatever  are  found 
in  the  present  charter  party. 

Such  being  our  conclusion,  it  Is  conceded 
that  the  defendant  Is  not  liable  for  the  In- 
Jury  resulting  to  the  decedent,  and  the  Judg- 
m^t  of  the  circuit  court  will  therefore  be 
affirmed. 


OHBIBT  T.  WICHITA  OAS,  BLEOTBIO 
LIGHT  ft  POWBB  00.* 
(Supreme  Conrt  of  Kansas.   Nov.  11,  190S.) 

1.  NBGLIOENOI — CONTBIBUTOBT  NbGLIGBITOI 

— QuxsnoiT  roB  Jubt.> 

Where,  in  a  personal  Injory  action,  con- 
tributory negligence  becomes  material,  and  its 
existence  depends  npon  a  concluaion  of  fact  as 
to  which  one  of  two  courses  of  action  tbe  plain- 
tiff, in  tlie  exercise  of  ordinary  care  for  his 
own  protection,  should  have  pursued,  and  the 
evidence  Is  such  that  different  minds  might 
differ  as  to  the  proper  concluaion,  tbe  quesUon 
is  for  the  Jury,  and  not  tar  the  court. 

IZA.  Note. — ^For  cases  in  point,  see  vtd.  87. 
Cent.  Dig.  N^igenoe^  H         298,  833-846.] 

2.  TBXAI^DbICUBBBB  to  ETriDBRCS. 

In  such  case,  on  demurrer  to  plaintiff's 
evidence,  if  the  eziatence  of  such  negligence  de- 
termines tbe  plaintiff's  right  of  action  and  de- 
pends npon  which  of  the  two  conclusions  Is 
adopted,  it  Is  error  to  sustain  the  demurrer. 
8.  Mastbb  and  Bdvabt— Fkllow  Sbbvakt— 

ViCB  Pbinoipal. 

A  foreman  under  whom  workmen  are  em- 
ployed is  a  fellow  servant  with  the  workmen, 
when  engaged  in  accomplishii^  with  them  the 
common  task  or  object ;  but  when  discharging 
or  assuming  to  discnarge  the  duties  toward  the 
workmen  which  the  law  Imposes  on  the  prin- 
cipal be  Is  a  vice  prlndpaL 

[Bd.  Note.— For  cases  In  point  see  vol.  84^ 
Cent.  Dig.  Master  and  Servant,  H  422-448.] 

(Syllabus  by  the  Court.) 

Error  from  District  Oourt,  Sedgwick  Coun- 
ty; D.  M.  Dale,  Judge. 

Actltm  by  B.  J.  Christ  against  tbe  Wichita 
Oas,  Electric  Light  ft  Power  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Reversed. 

The  plaintiff  In  error  brought  this  action, 
as  plaintiff.  In  the  district  court  of  Sedgwick 
county  to  recover  damages  for  personal  In- 
juries alleged  to  have  been  received  through 
the  negligence  of  the  defendant,  its  super- 
Int^dent,  and  foreman,  while  the  plaintiff, 
under  the  direction  of  the  alleged  foreman, 
was  cutting  a  broken  wire  from  a  pole  In 
defendant's  light  line.  A  Jury  was  Impanel- 
ed to  try  the  case,  and  the  plaintiff  Intro- 
duced his  evidence,  upon  the  conclusion  of 
which  the  defendant  filed  a  demurrer  there- 
to. The  demurrw  was  sustained,  and  judg- 
ment was  rendered  against  the  plaintiff.  To 
reverse  this  ruling  and  judgment  plaintiff 
brings  the  case  here. 

Adams  ft  Adams,  for  plalntlfl  tn  error. 
Houston  ft  Brooks,  for  defendant  tn  ^ror. 

SMITH,  J.  (after  stating  the  facts).  The 
plaintiff  makes  nine  asslgnmeDts  of  error, 
which  may  be  fully  stated  In  one-— that  the 
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conrt  erred  In  snstalnlng  the  demurrer  to 
plalntlfTs  erldoice.  If  this  mllng  was  not 
erroneous  tbe  oTerruliog  of  the  motion  for  a 
new  trial  and  tbe  judgment  against  the 
plaintiff  was  right  So  we  have  only  to  con- 
sider the  one  question— was  the  demurrer 
properly  sustained? 

The  negligence  alleged  Is  (1)  In  maintaining 
a  rottw  pole  which  ahaorbed  water  and  thus 
became  a  good  conductor  of  electricity;  and 
(2$  tbe  failure  to  shut  <ac  tbm  electric  current 
before  the  plaintiff  was  directed  to  cut  and 
attempted  to  cut  the  wire.  Tbe  defenses  al- 
leged were  (1)  that  the  injury  occurred 
through  the  contributory  negligence  of  the 
plaintifE;  and  (2)  If  from  any  other  cause, 
through  the  contributory  oegllgence  of  a 
fellow  servant 

It  was  admitted  that  the  defendant's  light 
plant  was  in  charge  of  one  Ward  as  super- 
intendent There  was  evidence  that  he  was 
also  the  engineer  at  the  power  house,  and 
employed  the  men;  that  plaintiff  had  worked 
for  defendant  .some  years  before  Ward  be- 
came superintendent,  but  was  not  so  working 
at  the  time  Ward  assumed  said  position; 
Uiat  Ward  re-employed  plaintiff,  and  was  in- 
formed by  pldlntiff  that  he  did  not  work 
among  the  wires  when  the  current  was  on; 
that  some  time  after  plaintiff  commenced 
work  under  Ward's  employmoit,  Ward  said 
to  plaintiff :  "Hr.  Evans  Is  here.  He  is  the 
foreman  on  your  line.  Tou  will  took  to  him 
for  your  orders  and  instructions  from  now 
on."  That  from  this  time  Bvans,  the  plain- 
tiff, and  sometimes  a  third  man  did  tbe  line 
woric.  That  on  tbe  day  of  the  accident,  the 
plaintiff  and  Evans  were  called  from  their 
work,  by  a  signal,  to  the  power  house,  and 
were  informed  by  Ward  that  a  wire  was 
down  a  .short  distance  away.  They  drove 
Immediately  to  the  point  indicated,  saw  a 
loose  wire,  and  got  out  of  the  conveyance. 
Plaintiff  proceeded  to  put  on  his  "climbers" 
and  requested  Evans  to  telephone  to  the 
power  house  to  have  the  current  turned  off, 
then  climbed  the  pole  a  little  distance,  and 
sitting  on  a  mail  box  attached  thereto,  await- 
ed the  return  of  Evans.  A  crowd  of  people 
tiad  assembled,  but  soon  Evans  reappeared, 
and  called  to  the  plaintiff,  and  said,  "All 
right,  go  ahead."  Thereupon  the  plaintiff, 
without  stopping  to  Investigate  or  to  ob- 
serve the  condition  of  the  wire,  as  to  whether 
It  was  "alive"  or  "dead,"  Immediately  as- 
cended the  pole,  with  his  back  to  the  wire, 
and  grappled  the  wire  with  bis  pliers  to  cut 
It  loose  from  tbe  pole  and  Instantly  received 
a  great  shock  of  electricity.  He  was  thus 
rendered  unable  to  release  tils  hold  on  the 
wire,  and  was  severely  burned — was  hung 
there  till  the  current  was  shut  off.  That 
there  was  1,000  voltage  on  the  circuit  and 
that  800  voltage  will  kill— Is  fut&l.  Tbe 
evidence  also  shows  that  It  was  very  danger- 
ous to  attempt  to  cut  a  wire  under  the  cir- 
cumstances shown  when  the  current  was  on. 
There  Is  some  evidence  tliat  the  plaintiff 


could  by  looking  have  told  ttiat  the  wire  was 
alive  at  the  time  he  started  to  climb  from 
the  mall  box,  hot  It  was  shown  to  depend  on 
whether  tbe  end  of  the  wire  was  In  a  wet 
or  dry  place,  which  is  not  proven,  and  wheth- 
er or  not  people  stood  between  him  and  the 
end  of  the  wire. 

It  is  contended  that  tba  evidence  of  plain- 
tiff unquestionably  showed  as  a  question 
of  fact  that  the  plaintiff  was  gdilty  of  con- 
tributory negligence,  ttiat  it  required  no 
weighing  of  the  evidence  to  come  to  this 
conclusion;  or,  the  facts  being  admitted  as 
sliown  by  the  evid«ice  most  strongly  to  favor 
of  tbe  plaintiff,  that,  as  a  proposition  of  law, 
there  was  contributory  negligoice  on  the  part 
of  plaintiff.  We  Iwld  neither  of  these  posi- 
tions is  tenable.  "Whetlker  negligence  Is 
shown  Is  ordinarily  a  questton  for  tlie  jury; 
but  when  the  facts  are  undispnted  or  ara 
deQnltely  found  by  tbe  Jury,  and  only  on« 
condusion  can  be  drawn  therefrom;  It  be- 
comes a  question  for  Uie  court  U.  P.  Ry. 
Oo.  V.  Llpprand,  6  Kan.  App.  484,  47  Pac 
fS3S;  Dewald  v.  E.  C,  Ft  8.  &  G.  Bd.  Co., 
44  Kan.  586,  24  Pac  1101.  By  the  demurrer 
to  the  evidence  of  plaintiff  such  evidence 
is  admitted  as  true,  but  it  does  not  follovr 
that  only  one  conclusion  can  be  dravn  there- 
from. It  still  remains  to  det^mlne,  from 
all  the  facts  and  ctrcnmstancea  disclosed  by 
this  evidence,  whether  the  plaintiff,  In  the 
exercise  of  ordinary  care  for  bis  own  safety, 
was  bound  to  determine  tor  himself  If  tiie 
current  was  cut  off  or  wbellier  he  liad  a 
right  to  assume  this  when  his  foreman 
shouted  to  him— "All  right,  go  ahead."  Dif- 
ferent minds  might  form  different  conda- 
slons  as  to  wtiat  this  evidence  proves  as 
opposing  counsel  have  well  illustrated  Id 
their  briefs.  The  conclusion  Is  for  the  jury, 
not  for  the  court 

Again,  It  Is  urged  tliat  tbe  evidence  shows 
Evans  to  have  been  a  fellow  servant,  and. 
If  his  negligence  was  the  proximate  cause  of 
the  Injury,  the  plaintiff  Is  not  responsible.  We 
cannot  agree  with  this  contention.  On  the 
contrary  we  think  the  evidence,  viewed  In 
Its  most  favorable  light  to  the  plaintiff, 
shows  Evans  to  have  been  acting  as  a  vice 
principal  when  he  shouted  to  plaintiff,  "All 
right,  go  ahead."  The  rule  requiring  a  mas- 
ter to  furnish  hla  servant  a  reasonably  safe 
place  to  work  has  no  Ironbouod  limitations 
as  to  whether  tbe  place  be  a  permanent  or 
a  temporary  one.  If  tbe  master  sends  a 
servant  to  work  in  a  place  of  danger,  how- 
ever temporary,  and  the  danger  arises  from 
acta  or  omissions  of  other  servants  against 
which  the  servant  has  no  means  of  protect- 
ing him»eif,  it  is  the  duty  of  the  master  to 
provide  such  warnings  or  to  take  such  other 
steps  as  may  be  reasonably  necessary  to  safe- 
guard the  servant  so  employed,  and  If  an- 
other servant  of  higher  or  lower  degree  Is 
delegated  by  the  master  to  such  safeguarding 
he  Is  performing  tbe  functions  of  the  master ; 
and,  if  gnilty  of  negligence,  the  master  Is 
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lesponsible.  Bride  Oo.  t.  Shanks,  68  Kan. 
806,  78  Pac.  856.  In  this  case  Ward,  who 
was  Tlce  principal.  In  condoctlng  the  entire 
boslnees  of  the  defendant  In  running  the 
plant,  sent  Evans,  the  foreman  of  the  line, 
and  the  plalnttff,  a  lineman,  to  repair  a 
broken  wire,  which  Ward  knew,  or  in  the 
ecwctse  of  reasonable  care,  ahonld  have 
known,  was  a  "liTe"  wire.  Ward  was  also 
bonnd  to  know  that  it  was  Tcry  daneerons 
to  adjust  a  live  wire,  and  that  the  safety 
of  the  lineman  required  the  sbnttli^  of 
the  cnrrent  The  plaintiff  exercised  the  us- 
ual means  to  haw  the  current  shut  off.  which 
probably  ahonld  liaTe  be«i  done  wltbont  sug- 
gestion from  blm.  Tbo  foreman,  aiding  in 
the  performance  of  the  duty  of  the  mastOT  , 
In  effect,  told  plaintiff  that  the  current  bad  | 
been  cut  off,  and  ordered  Urn  to  go  ahead.  > 
If,  as  the  jury  had  a  right  to  find,  the  plain- 
tiff was  Justified  In  relying  9n  this  assurance 
wltbont  Investigating  the  truthfulness  of  It, 
then  the  proximate  cause  of  the  injury  was 
the  negligence  of  Ward  or  Elrana,  or  botb, 
as  vice  principals.  We  are  not  assuming 
that  a  foreman  is  necessarily  a  vice  princi- 
pal as  to  the  men  employed  under  him.  He 
is  a  fellow  servant  wh^  laboring  to  accom- 
plish the  common  object  or  purpose  of  the 
labor^B.  He  is  a  vice  principal  when  per- 
forming the  duties,  or  aiding  to  perform  the 
duties,  which,  by  law,  dev<rtre  upon  the  mas- 
ter. Brick  Oo.  V.  Shanks,  supra;  H.  &  St. 
J.  Rd.  Co.  V.  Fox.  81  Kan.  586,  3  Pac.  320; 
Mining  Co.  v.  Robinson,  67  Kan.  SIO.  73  Pac. 
102;  Atchison  &  B.  Bridge  Oo.  v.  Miller 
(Kan.)  80  Pac.  18. 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  case  Is  remanded,  with  in- 
structions to  grant  a  new  trial.  All  the  Jus- 
tices concurring. 


LOVE  V.  LOVE  et  al. 
(Sapreme  Court  of  KaoBas.   Nov.  11,  1905.) 

1.  AFFUX  — ReVIKW— PlHDINOS  — GOHCLU- 
HVSKKsa. 

Findings  of  fact  by  a  trial  court  are  as  con- 
dofllve  on  appeal  aa  the  verdict  of  a  jury. 

[Ed.  Note. — For  cases  hi  point,  see  vol.  3. 
CenL  Dig.  Appeal  and  Error,  SS  S95&-3069.I 

2.  Dbeos— Descbtption  of  Pasties— Effect. 

The  word  "administrator,"  in  a  deed  con- 
veyiag  lands  to  an  administrator  and  describing 
hlta  as  such,  Is  simply  descriptive,  and  of  no 
greater  BigniRcance. 

I  Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Deeds,  fi  292.] 

8.  Patmznt— Ejvidence— SurnoiEscT. 

Where  f<w  more  than  10  ^cars  after  a 
ward  might  have  sued  bis  guardian  to  recover  ' 
moneys  received  by  htm  he  tailed  to  do  bo,  and  i 
there  was  no  proof  to  show  nonpayment,  the  i 
inference  was  that  payment  had  been  made. 

[Ed.  Note. — For  cases  in  point,  see  voL  89,  '■ 
CenL  Dig.  Payment,  8  17&]  I 

Error  from  District  Court,  Johnson  Coun- 
ty: W.  H.  Sheldon,  Judge. 
Action  by  James  Lore  agoiust  Annie  M. 


Love  and  othws.  From  a  Judgment  In  fii- 
vor  of  defendants,  plaintiff  brings  ema. 
Affirmed. 

E.  B.  Gill,  J.  W.  Parker,  and  J.  P.  Hind- 
man,  for  plaintiff  in  error.  H.  L.  Burgess, 
I.  O.  Pickering,  and  Jno.  T.  Little,  fw  de- 
fendants In  error. 

PER  CURIAM.  This  is  an  action  to  en- 
force a  resultant  trust  It  Is  alleged  in  ttie 
petition  that  Alexander  Love,  father  of  tbe 
plaintiff,  used  large  sums  of  money  belong- 
ing to  the  estate  of  his  deceased  wife,  the 
mother  of  the  plaintiff,  and  purchased  valu- 
able lands  therewith,  taking  conveyances 
therefor  in  bis  own  name,  enjoyed  tbe  rents 
and  profits  thereof  for  many  years,  and  then 
exchanged  a  part  of  them  for  other  lands 
to  tbe  defendant  Mitchell,  who  took  the  same 
with  notice,  and  conveyed  the  remainder, 
without  consideration,  to  his  second  wife, 
tbe  defendant  Annie  M.  Love.  Tbe  plaintiff 
asks  that  all  th^e  conveyances  by  his  father 
be  canceled ;  that  he  and  his  Insane  brother, 
the  other  chlldrra  having  disclaimed,  be  de- 
clared the  owners  of  one-half  the  lands  origi- 
nally purchased  by  bis  father;  and  that  an 
accounting  be  had  for  rents  and  profits. 

This  suit  was  originally  commeuced  by  all 
of  tbe  chlldrrai  of  said  Alexander  Love  and 
his  said  deceased  wife,  five  in  number. 
Three  of  them  afterwards  disclaimed  any 
Interest  in  the  suit,  and  one  of  them  was 
adjudged  Insane,  and  his  guardian.  Charles 
0.  H<^,  was  made  a  defendant,  which  left 
James  Love  the  sole  surviving  plaintiff. 
Pending  the  suit,  Alexander  Love  died  tes- 
tate, and  his  widow,  Annie  M.  Love,  was 
appointed  executrix  of  his  will,  and  was 
afterwards  made  a  party  defoKlant  Tbe 
defendants  deny  that  Alexander  Love  re- 
ceived any  nxmey  from  the  estate  of  his  de- 
ceased wife,  and  allege  that  the  lands  were 
bought  by  Alexander  Love  with  his  own 
money.  The  court  upon  the  trial  filed  the 
findings  of  fact  and  conclusions  of  law  sepa- 
rately, which  are  very  full  and  of  great 
length,  embracing  many  facts,  which  in  onr 
view  cannot  be  considered,  and  therefore  we 
refrain  from  giving  them  here.  It  was 
shown  and  the  court  found  that  Agnes  Love, 
the  deceased  wife  of  Alexander  Love,  at  the 
time  of  her  death  had  no  estate  whatever, 
and  Alexander  Love  at  that  time  was  iu' 
volved  largely,  having  failed  in  business 
some  time  prior  thereto  and  was  in  debt 
about  $20,000.  That  afterwards  he  was  en- 
gaged in  business,  out  of  which  he  made 
about  $40,000,  and  that  tbe  lands  in  con- 
troversy were  bought  with  money  so  ac- 
quired. These  findings  show  that  these  lands 
were  not  bought  with  money  taken  from  the 
estate  of  the  plaintifTs  deceased  mother, 
and  therefore  there  was  no  resultant  trust 
as  alleged  in  the  petition. 

Counsel  insist,  however,  that  these  findings 
are  not  sustained  by  the  evidence,  and  ought 
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to  be  set  aside  as  contrary  to  the  evldeDce. 
To  avoid  the  long-established  rule  applicable 
to  such  cases,  that  the  findings  of  fact  by 
a  trial  court,  like  the  verdict  of  a  jiuy,  are 
final  In  this  court,  it  is  urged  that  in  this 
case  the  evidence  is  all  in  writing,  and  can 
be  considered  by  this  court  as  well  as  by  the 
trial  court,  and  the  rule  above  mentioned 
is  intended  to  apply  only  in  cases  where 
the  findings  are  made  from  the  oral  evidence 
of  witnesses.  An  examination  of  the  record, 
however,  shows  that  on  the  trial  12  witnesses 
were  examined  orally,  one  of  whom,  Axmle 
M.  I/)ve,  was  one  of  the  most  Important  as 
to  these  particular  facts.  She  was  well  ac- 
gaalnted  with  Agnes  Love,  deceased,  and 
with  her  family,  was  a  member  of  the  family 
of  Alexander  Love  before,  at  the  time,  and 
since  her  death,  and  was  In  a  position  to 
know  more  about  the  financial  condition  of 
the  plaintlfTa  mother  at  the  time  of  ha 
death  than  any  other  witness,  except  Alexan- 
der Love,  deceased,  whose  d^m^tlon  was 
read  upon  the  trial.  The  reason,  therefore, 
for  the  rule  whlcli  bars  this  court  from  a 
re-«xamination  of  the  evidence  applies  here 
with  especial  force. 

Alexander  Love,  more  than  four  years 
after  her  death  was  appointed  administrator 
of  his  deceased  wife's  estate  in  the  state  of 
Pennsylvania,  and  executed  a  bond  as  such 
(or  f3,000.  It  does  not  appear  that  he  ever 
received  anything  from  her  estate,  or  did 
anything  farther  as  such  administrator.  The 
conveyances  received  by  him  for  the  lands 
in  controversy  were  ordinary  deeds  of  gen- 
eral warranty,  wherein  the  land  appeared 
to  be  conveyed  to  "Alexander  Love,  admin- 
istrator," "bis  heirs  and  assigns,"  and  the 
word  administrator,  as  used  in  said  deeds, 
Is  simply  descriptive  of  the  person,  and  are 
not  entitled  to  any  greater  significance.  As 
to  a  part  of  these  lands,  an  action  of  eject- 
ment was  brought  by  one  hrltz  against 
Alexander  Love  to  recover  the  same,  and 
he  filed  an  answer  therein  claiming  that 
said  land  was  held  In  trust  by  him  for  his 
children,  naming  them;  the  plaintiff  then 
amended  his  petition  making  said  children 
defendants,  to  which  all  the  defendants  an- 
swered by  filing  a  general  denial,  and  on 
trial  the  plaintiff  was  defeated.  Alexander 
Love  had  himself  appointed  guardian  of  his 
minor  children  by  his  first  wife,  and, 
through  proceedings  In  the  probate  court,  sold 
a  part  of  said  real  estate  as  the  property  of 
said  children.  By  reason  of  these  acts  and 
statements  of  Alexander  Love,  It  Is  urged 
that  he  was  conclusively  bound  and  estopped 
from  showing  otherwise  upon  the  trial  of  this 
case.  These  acte  unexplained  were  probably 
snffldent  to  make  a  prima  facie  case  in  favor 
of  the  plaintiff,  but  they  were  all  satisfactori- 
ly explained  to  the  district  court  by  the 
fact  that  Alexander  Love  bought  all  of  these 
lands  with  his  own  money.  We  think  the  evi- 
denre  was  properly  received,  and  was  suffi- 
cient to  sustain  the  findings  of  the  court 


It  is  claimed  that  Alexandw  Love  received, 
as  guardian,  upon  the  sale  of  the  lands  here- 
inbefore mentioned,  (218.75,  which  belongs  to 
the  plaintiff,  and  lias  neyec  been  paid;  It 
was  received  more  than  10  years  before  this 
suit  was  commenced,  during  all  of  which 
time  the  plaintlfl  might  have  sued  therefor, 
but  did  not  If  any  reason  appears  in  the 
recM-d  for  this  long  delay.  It  lies  in  the  fact 
that  no  proof  was  offered  to  show  nonpay- 
ment And  the  Inferoice  Is  that  paymuit  was 
duly  paid. 

We  have  carefully  examined  the  mUre  no 
ord,  and  find  no  materia)  error. 
The  Jud^«nt  la  afllmwd. 


SHAY  T.  BBVI8  ROCK  SALT  CO. 

(Supreme  (3ourt  of  Kansas.  Nov.  11,  1905.) 
HoicEBTEAD— Lease— VALinirr— Estoppel. 

A  lease  giving  the  right  to  mine  and  take 
salt  from  a  tract  of  land  occupied  as  a  home- 
stead was  executed  by  the  owner;  but  bis  wife 
did  not  join  in  its  execution,  and,  when  informed 
of  it,  questioned  bis  right  to  lease  the  land  with- 
out her  consent  No  protest  or  objection,  how- 
ever, was  made  to  the  lessee,  although  a  Iarg« 
amount  ot  money  was  expended  In  making  im- 
provements and  in  operating  the  mine  under 
the  lease.  She  was  frequently  at  and  near  the 
mine,  and  In  contact  with  those  operating  it, 
and  knew  that  much  money  was  being  Invested 
to  carry  on  the  work  in  pursuance  of  the  lease. 
Later  she  and  her  husband  abandoned  the  home- 
stead, after  which,  and  for  a  number  of  years, 
the  lessee  continued  to  operate  the  mine  and  to 
make  sot^tentlal  improvements  with  the  knowl- 
edge of  both  the  lessor  and  his  wife,  but  neither 
objected  nor  questioned  the  validity  of  the  lease, 
and  the  attitude  of  both  was  that  of  assent 
and  acqaieeoence  In  the  validity  of  the  lease. 
Held,  Uiat  they  and  their  grantee,  who  had 
notice  of  the  traDsaetions,  are  equitably  es- 
topped to  assert  that  the  lease  Is  invalid. 

(Syllabus  by  the  Court) 

Brror  from  District  Court  Rice  Gouoty; 
J.  W.  Brliu^erhoff,  Judge. 

Action  by  John  J.  Shay  against  the  Berls 
Bo(ft  Salt  Company.  Judgment  for  defend- 
ant and  plaintiff  brings  error.  Affirmed. 

O.  F.  Foley  and  John  D.  Mllllken,  for 
plaintiff  In  error.  Samod  Jones,  for  de- 
fendant in  error. 

JOHNSTON,  C.  J.  The  point  In  dispute 
herein  is  the  validity  of  a  lease  executed  on 
December  11, 1889.  by  David  Ahlberg  to  the 
Lyons  Bock  Salt  Company,  giving  the  ex- 
clusive right  to  take  salt  from  a  tract  of  land 
which  constituted  a  rural  homestead.  Mrs. 
Ahlberg,  who  occupied  the  land  with  her 
husband,  did  not  sign  the  lease,  and,  when 
told  of  it  about  the  time  of  its  execution, 
remarked  that  It  was  wrong  to  sign  things 
without  her  consent  The  salt  company  ac- 
quired the  right  to  mine  salt  under  adjoin- 
ing lands,  and  in  May,  1890,  began  opera- 
tions by  sinking  a  shaft  within  200  feet  of 
the  Ahlberg  land,  and  to  a  depth  of  mora 
than  1,000  feet.  Buildings  were  erected,  and 
machinery  and  mining  appliances  installed. 
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which  cost  $130,000;  but  none  of  tbem  were 
placed  on  the  AJilberg  land,  nor  was  tbe  sur- 
ftce  In  any  way  occupied  or  disturbed  by  tbe 
salt  company.  The  plant  was  Installed,  and 
the  sbipplng  of  salt  began  in  1891,  and,  tbe 
money  tor  tbe  plant  having  been  furnlsbed 
by  Bevis,  tbe  property  waa  ultimately  trans- 
ferred to  the  BevlB  Rock  Salt  Company. 
During  the  sinking  of  tbe  shaft  and  the  erec- 
tion of  tbe  buildings  and  other  improTenieuts, 
Mrs.  Ablberg  was  frequently  at  and  near  the 
plant,  observed  tbe  purposes  and  progress  of 
the  op^ntlons,  and  knew  that  the  ezpendl- 
turea  were  made  for  the  mining  of  salt  under 
tbe  bomeetcad.  and  in  pursuance  of  tbe  con- 
tract with  her  husband.  Except  the  remark 
made  when  she  first  learned  of  tbe  lease, 
she  never  remonstrated  or  complained  to 
any  one  connected  with  the  operation  of  tbe 
mlno,  although  some  of  the  workmen  board- 
ed at  her  honae.  Sbe  did  not  even  suggest 
to  ber  busband  that  tbe  work  should  be 
stopped  becanae  she  had  not  signed  tlie  lease 
or  given  ber  consent  to  It  In  the  spring  of 
1893  the  Ablbergs  removed  fftnn  tbe  home- 
stead, and  established  a  residence  In  the 
dty  of  Lytma,  wb«e  tbey  remained  nntU 
Oie  fall  of  1895,  and  during  thdr  residence 
in  the  Afalbe^  exercised  the  privUeges 
of  an  elector  ther^  and  otherwise  manifested 
an  Int^Uonal  cbange  of  residence  and  an 
abandonment  of  the  rural  homestead.  Tbey 
returned  to  tbe  ftirm  in  the  fall  of  1895,  and 
lived  there  nntU  1902,  when  they  moved  back 
to  tbe  city,  and  tbey  were  not  occupying  the 
farm  when  it  was  sold  to  tbe  plaintiff,  John 
J,  Sbay.  After  the  abandonment  of  the 
homestead  by  the  Ahlbeiss  tba  salt  company 
continued  to  operate  the  mine,  and  expend- 
ed 926,000  additional  In  improvements,  and 
tbe  company  vras  In  tbe  poBsession  of  and 
actively  <q;ieratlng  the  mine  when  Shay  ac- 
quired tbe  land. 

One  of  tbe  defenses  of  tbe  salt  company 
waa  that  tbe  .Ahlberga  and  their  grantees 
were  estopped  from  asserting  that  the  lease 
Is  Invalid,  or  that  tbe  mining  rights  had  not 
been  ^ectually  transferred  to  tbe  salt  com- 
pany, and  tblB  defense  tbe  court  sustained. 
It  Is  conceded  that  the  lease  vras  not  tigned 
by  Mrs.  AlUbei^,  and  that  her  consent  was 
not  giv«i  when  the  lease  was  executed;  and 
plaintiff  insists  that  It  was  void  when  It  was 
made,  and  tbe  conveyance  to  blm  gave  him 
everything  on  the  surface  and  under  It  Tbe 
defendant  contends  that  as  the  surface  of 
tbe  land  was  not  disturbed,  not  Its  occupa- 
tion OS  a  homestead  Impaired,  tbe  Joint  con- 
sent of  the  wife  was  not  essential  to  its 
validity.  We  find  It  unnecessary  to  detov 
mlne  that  qneetlon.  but  assuming  that  tbe 
Irase  carried  such  an  interest  in  the  home- 
stead as  required  the  Joint  consent  of  bus- 
band  and  wife,  the  court  correctly  applied 
the  doctrine  of  equitable  estoppel  as'agalnst 
tbe  datan  of  Sbay.  Assuming  that  consent 
was  necessary,  it  was  not  essential  that  It 


should  be  in  writing,  and,  as  sbe  could  have 
given  an  oral  consent,  tbe  lease  waa  not  nec- 
essarily bad  on  its  face.  Pilcber  v.  Ball- 
road  Co.,  38  Kan.  616,  16  Pac.  945,  6  Am. 
St  Bep.  770;  Dudley  v.  Sbaw.  44  Kan.  683. 
24  Pac.  1124;  Duraud  v.  Higgin^,  67  Kan. 
110,  72  Pac  567.  Tbe  salt  company  proceed- 
ed on  tbe  theory  that  tbe  lease  was  valid, 
and  made  a  large  ouUay  in  tbe  belief  that 
tbe  Ablberg  lease,  as  well  as  others  likewise 
executed,  gave  it  mining  rights  under  the 
lands.  Mrs.  Ablberg  knew  of  tbe  existence 
of  tbe  lease,  that  it  purported  to  give  tbe 
right  to  mine  for  salt  under  ber  husband's 
land,  and  knew  that  a  large  amount  of 
money  waa  being  invested  for  tbe  purpose 
of  mining  salt  under  tbe  land  In  purauance 
of  tbe  lease.  She  lived  within  a  short  dis- 
tance of  tbe  mine  and  In  view  of  the  work, 
visited  and  passed  tbe  plant  was  in  con- 
tact with  those  engaged  in  tbe  work,  but 
she  and  ber  husband  remained  silent  as  to 
any  defect  In  the  lease,  and  allowed  the 
salt  company  to  believe  that  both  were  as- 
senting to  the  lease  and  were  recognising  the 
r^bts  which  the  lease  undertook  to  transfer. 
Tbey  did  not  protest  or  speak  when  they 
should  have  spoken,  and  neither  tbey  nor 
their  grantee  should  now  be  heard  to  speak 
or  complain.  It  has  already  been  determined 
that  equltoble  estoppel  may  be  invoked  to 
defeat  the  operation  of  tbe  homestead  law, 
and  parties  may,  by  their  conduct  and  ac- 
quiescence, be  estopped  from  asserting  that 
a  transfer,  Insufflcient  in  the  first  Instance, 
Is  not  finally  sufficient  and  valid.  The  doc- 
trine was  applied  In  McAlplne  r.  Powell,  44 
Kan.  411,  24  Pac.  853,  where  an  owner  of 
land  occupied  as  a  homestead  undertook  to 
convey  it  In  exchange  for  anotiier  home,  and 
it  was  finally  claimed  that  tbe  deed  of  con- 
veyance was  invalid  because  tbe  wife  did 
not  in  fact  sign  It  She,  however,  knew  of 
the  exchange,  acted  in  accordance  with  the 
terms  of  exchange,  expressed  satisfaction 
vrlth  It  and  occupied  and  enjoyed  tbe  bene- 
fits of  the  land  received  in  the  exchange; 
and  it  was  held  that  she  was  equitably  es- 
topped from  claiming  the  homestead.  In 
Sellers  v.  Orossan,  62  Kan.  570,  85  Pac. 
205,  an  owner  of  a  homestead  and  her  bus- 
band  executed  a  deed  purporting  to  convey 
a  complete  title.  They  subsequentiy  made 
the  claim  that  tbe  deed  was  In  fact  a  mort- 
gage given  to  secure  the  payment  of  borrow- 
ed money.  Their  grantee,  however,  executed 
a  mortgage  on  the  tract  and  as  those  claim- 
ing tbe  homestead,  and  who  still  bdd  tbe 
possession  of  tbe  land,  had  not  signed  that 
mortgage,  It  was  claimed  that  It  was  Inef- 
fectual. It  was  shown  tiiat  after  tbey  had 
executed  the  deed  they  had  disavowed  owner- 
ship of  tiie  land,  and  had  acted  so  as  to  in- 
duce tbe  belief  that  tbey  had  neither  titie 
nor  homestead  Interest  in  It;  and  It  was  held 
that  they  were  estopped  to  claim  any.  Sel- 
lers v.  Gay,  53  Kan.  354,  86  Paa  744.  was 
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based  largely  on  the  facts  of  the  last-cited 
case,  and  tbe  same  rule  of  estoppel  -was  up- 
plied  as  against  a  claim  of  homestead.  In 
Adams  T.  OUbert.  67  Kan.  278.  72  Pac.  769, 
100  Am.  St.  Bep.  456,  tbe  principal  of  equi- 
table estoppel  was  again  Invoked  and  ap- 
plied where  a  hnsband,  having  an  Insane 
wife,  elgaed  a  deed  to  a  homestead.  Later 
be  sarrendoed  the  possession  to  me  holding 
nnder  his  deed  and  put  Ihe  grantee  Ip  posses- 
sion. BxtensiTe  Improvements  w«e  made 
and  much  money  expended  by  the  grantee 
with  the  full  knowledge  of  the  grantor,  and 
it  was  there  h61d  that  these  facts  embraced 
all  tbe  necessary  elements  of  eanltable  e^ 
toppel  and  the  court  denied  tbe  claim  of  the 
grantor  to  tbe  property.  See,  also,  John- 
son V.  Samnelson,  69  Kan.  263,  76  Pac.  867; 
SpafTord  t.  Warren,  47  Iowa,  47;  Brown  t. 
Coon,  86  111.  243,  86  Am.  Dec.  402. 

In  this  case,  as  In  Adams  v.  Gilbert,  supra, 
there  was  an  abandoument  of  tbe  homestead. 
If  we  put  aside  the  elements  of  estoppel 
which  existed  prior  to  the  abandonment, 
that  which  occurred  subsequently  was  cer- 
tainly sufficient  to  estop  both  of  the  Ahl- 
bergE.  Although  Ablberg  owned  the  proper- 
ty for  nine  years  after  surrendering  tbe 
homestead  right  Id  the  land,  tbe  attitude  | 
of  himself  and  his  wife  was  that  of  assent  | 
to  the  right  claimed  under  the  lease,  and  It  j 
was  such  as  to  induce  the  belief  of  the  salt  i 
company  that  the  mining  right  was  unques-  . 
tloued  and  valid.  During  that  time  the  mine 
was  operated.  Improvements  made,  and  a 
large  amount  of  money  Invested  by  the  salt 
company.  Bach  of  them  knew  of  these  oper- 
ations and  expenditures,  and  each  knew  j 
that  they  were  carried  on  and  made  In  pur- 
suance of  the  lease,  and  on  the  faith  of  a 
valid  transfer,  but  neither  protested  nor 
raised  a  afngle  objection.  Both  had  com- 
plete Information;  both  acquiesced  In  the 
possession  and  claim  of  right  by  the  salt 
company;  both  acted  as  If  a  good  transfer 
had  been  made — end  it  would  be  inequitable 
now  to  allow  them  to  repudiate  their  recog- 
nition and  to  assert  that  the  transfer  was 
invalid.  It  would  operate  as  a  fraud  on  tbe 
salt  company  to  permit  them  to  deny  what 
they  had  led  that  company  to  believe,  and 
upon  which  It  had  acted.  Shay  Is  in  no  bet- 
ter position  than  his  grantors.  Tbe  lease 
was  on  record,  and  the  lessees  were  in  the 
open  possession  of  the  mine.  By  Inquiry 
be  would  have  learned  all  the  circumstances, 
Including  those  which  showed  that  tbe  com- 
pany  had  acquired  a  mining  right  in  the 
land,  and  one  which  was  as  binding  upon  him 
as  It  had  been  upon  the  Ablt)erg8. 

There  la  nothing  substantial  in  the  objec- 
tions to  the  admission  of  testimony,  nor  in 
the  claim  that  the  finding  of  the  court  were 
not  supported  by  the  testimony. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


WITHEBS  T.  LOYBL 

(Bnpreme  Court  of  Kansas.  Nov.  11,  19C^.) 

HouESTEAO— ABANnoNMEzrr— What  Consti- 
tutes. 

A  homestead,  occupied  by  the  husband  and 
children  while  the  wife  is  insane  and  confined 
in  an  asylum,  la  not  abandoned  by  the  husband's 
sent«ice  and  confinement  for  a  term  of  years  in 
the  penitentiary  and  the  removal  of  the  minor 
children  from  the  homestead ;  and  apon  the 
pardcm  and  return  of  the  busband  no  act  or 
conduct  of  his  can  be  held  to  constitute  an 
abandonment  or  allcQation  of  the  homestead 
during  the  lifetime  of  the  wife  and  while  she 
continues  insane  nor  will  such  acts  or  con- 
duct estop  him  from  recovering  the  homestead 
in  an  action  begun  wbfle  the  wife  Is  living.  So 
long  as  the  wife  is  living,  nothing  the  husband 
alone  can  do  or  suffer  to  be  done  will  estop  ei- 
ther of  them  from  claiminK  the  homestead.  Tbe 
case  of  Adams  v.  Gilbert.  72  Pac.  760,  67  Kan. 
273.  100  Am.  Bt.  Bep.  4S0,  cited  and  distin- 
guished. 

Johnston,  O.  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Bourbon  Coun- 
ty;  W.  L.  Simons,  Judge. 

Action  In  ejectment  by  J.  B.  Withers  against 
Charles  Love  for  tbe  recovery  of  a  tftrm 
of  160  acres  In  Bourbon  county,  and  for  teaia 
and  profits.  Defendant  had  judgment  below, 
and  plaintiff  brings  error.  Beversed. 

The  petition  was  in  the  ordinary  form  un- 
der tbe  statnte.  The  answer  of  defendant 
pleaded  all  his  defenses  In  detail,  and  tbe  re- 
ply was  In  substance  a  general  dental.  From 
tbe  pleadings  and  evidence  the  facts  about 
wblch  there  was  little,  if  any,  dispute  are  as 
follows :  John  B.  Withers  moved  upon  the 
land  In  1864.  The  patent  was  issued  to  him  in 
1870,  and  he  occupied  the  land  with  his  fami- 
ly as  a  homestead  contlnnously  until  1870. 
At  that  time  his  family  consisted  of  bis  wife 
and  seven  children.  In  May,  1879,  his  wife, 
Mary  B.  Withers,  was  adjudged  insane  by 
tbe  probate  court  of  Bourbon  county,  and 
was  removed  to  the  Insane  asylum,  where  she 
remained  until  her  death,  which  occurred  Ln 
1904.  After  the  wife's  insanity  plalntUf  con- 
tinued to  occupy  the  land,  with  bis  children, 
as  a  homestead  until  September,  1892.  On 
the  14th  day  of  September,  1892,  he  was  con- 
victed of  murder  In  the  second  degree,  and  on 
September  19, 1892,  was  sentenced  by  the  dis- 
trict court  of  Boarl>on  county  to  the  State 
Penitentiary  for  a  term  of  12  years.  This 
sentence  was  commuted  afterward  to  three 
years,  and  he  was  restored  to  the  rights  of 
citizenship.  April  9,  l8Kt,  he  was  released 
from  tbe  penitentiary  and  returned  to  Bour- 
bon county,  where  some  of  Ills  children  were 
still  Uving.  At  the  time  of  his  trial  and 
soitence  two  of  bis  children  (minors)  were 
living  on  tbe  land,  and  with  them  he  was  oc- 
cupying It  as  a  homestead.  On  September 
19,  1892,  the  day  he  was  sentenced  to  prison, 
be  executed  and  acknowledged  a  power  of  at- 
torney to  L.  H.  Myllus,  appointing  him  hia 
lawfid  attorney  to  collect  all  money  dne  him 
from  any  source,  to  rent  his  farm  (the  land 
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In  oontTOTcarsy),  to  fill  ont  hlB  pension  voudi- 
«n  and  draw  his  poialon,  with  power  to  sell 
any  and  all  his  property,  real  and  personal, 
and  out  of  tiie  sales  to  pay  his  just  debts. 
This  power  of  attorney  was  recorded  on  the 
same  day.  Bfyliua  and  John  B.  Withers  were 
toothera-fn-law;  the  wife  of  Myllos  being  a 
sister  of  plalntUf.  On  the  same  day  that 
he  executed  the  power  of  attorn^  to  Myllns 
be  resigned  the  guardianship  of  hia  insane 
wlfe^  and  the  probate  oonrt  of  Bonrbon  coun- 
ty at  the  same  time  appointed  Mylins  as  ha 
gnardian.  HyUns  Immediately  took  charge 
0t  plalntlfra  property,  rented  the  land,  dl»- 
poaed  of  scmw  <a  the  bonsehold  goods,  and 
Itlaoed  the  minor  children,  both  girls,  aged 
16  and  17  years,  with  relatlTes  who  lived 
near  the  home.  On  S^tember  27,  1892, 
Hylina  filed  a  petition  In  the  probate  court 
of  Bourbon  county  for  leave  to  sell  the  In- 
terest  of  the  insane  wife  In  the  land  in  dis- 
pute, describing  it  as  "ber  homestead  Interest 
as  the  wife  of  John  B.  Withers,"  and  alining 
that  the  sale  would  be  for  her  benefit,  be- 
cause the  farm  was  liable  to  go  to  waste  and 
would  not  rent  for  as  much  as  could  be  pro- 
cared  from  Its  value  placed  at  Interest  On 
October  16,  1802,  the  petition  was  allowed, 
and  Uie  sale  of  the  wife's  interest  ordered; 
the  same  being  referred  to  in  the  order  as 
"an  undivided  one-half  Intwest"  The  pro- 
ceedings In  the  probate  court  were  continued 
from  time  to  time  until  January,  1894 ;  My- 
Uus,  the  guardian,  r^rtlng  that  he  had 
been  unable  to  find  a  purchaser.  On  January 
16,  1894,  Myllns  sold  the  land  in  controversy 
to  Sam  Alsop,  executing  to  hfm,  as  attorney 
in  fact  for  John  B.  Withers,  what  purported 
to  be  a  warranty  deed  for  the  undivided 
one-half  of  the  land,  for  the  consideration 
of  $1,260.  Of  this  $l,00a  was  paid  to  him 
In  cash,  and  a  note  and  mortgage  for  $250 
was  executed  to  him,  covering  the  farm; 
the  note  and  mortgage  being  payable  to 
John  6.  Wltbers,  or  bis  attorney  in  fact,  L. 
H.  Myllus.  At  tbe  same  time  Mylius,  as 
guardian  of  the  insane  wife,  executed  to 
Alsop  a  guardian's  deed  for  the  other  un- 
divided one-half  of  the  land;  the  considera- 
tion being  fl,250.  He  took  back  a  note  for 
this  sum  and  a  mortgage  on  tbe  farm,  pay- 
able to  himself  as  guardian.  Tbe  probate 
court  had  approved  tbe  sale  and  ordered  tbe 
guardian  to  convey  the  undivided  one-balf 
interest  fn  the  land  to  Alsop,  and  after 
the  conveyance  approved  and  confirmed  the 
deed.  The  deeds  and  mortgages  were  record- 
ed, and  Alsop  took  possession  of  the  land. 
John  B.  Wltbers  was  visited  occasionally 
while  In  prison  by  Myllus,  but  beyond  being 
Informed  in  a  general  way  that  tbe  farm  bad 
been  sold,  knew  Uttle  about  the  transactions 
until  his  release  and  return  in  April,  1895. 
At  that  time  Myllus  made  a  settlemeDt  with 
hira,  and  accounted  for  attorney's  fees  and 
other  obligations  paid  out  of  the  $1,000  re- 
ceived from  the  sale  of  the  half  of  the  land, 
and  tlie  account  was  satisfactory  to  Withers. 


He  accepted  from  Myllna  without  question 
the  balance  In  his  hands,  which  amounted  to 
$172.80,  and  Mylfus  turned  over  to  him  the 
$260  mortgage,  whldi  repreeaited  the  re- 
mainder of  tlie  eonsldwatlmi  received  for  hIa 
half  of  the  land.  Afterward,  whea  this  $200 
mortgage  became  due,  he  employed  an  at- 
torney to  collect  it  for  him.  At  the  time  of 
the  settlement  Withers  was  told  by  Hylina 
that  be  held  the  mortgage  of  $1,200  fbr  tbe 
balance  of  tbe  purchase  price  of  the  farm, 
but  that  before  he  could  pay  flut  there  would 
have  to  be  an  order  of  the  probate  court 
Wtthm  undCTStood  that  this  mortgage  would 
not  be  due  tor  some  time  but  believed  he 
would  receive  it  wh&i  It  became  du&  He 
was  not  informed  that  two  deeds  had  been 
made,  or  that  the  supposed  Interest  of  his 
wife  In  the  land  had  been  sold  sqtarately. 
He  first  learned  iqKm  the  trial  tbe  fact  that 
separate  deeds  bad  been  executed.  He  never 
demanded  the  money  on  this  mortgage,  but 
did  consult  at  various  times  different  attor- 
neys about  It,  and  was  informed  each  time 
that  he  never  could  get  the  money.  After  bis 
return  from  prison,  and  while  he  was  In  tbe 
neighborhood,  <m  March  4,  1896,  Alsop  and 
wife  sold  and  conveyed  the  land  to  Charles 
Love  by  warranty  deed;  the  consideration 
being  $2,500,  the  same  that  Alsop  had  paid. 
This  deed  was  recorded,  and  Love  went  Into 
possession  under  it  Love  and  Alsop  were 
partners,  however.  In  the  cattle  business,  and 
kept  their  cattle  on  the  place  In  much  the 
same  way  as  befm  the  transfer,  gome  Im- 
provements were  made  by  Alsop  and  Love  on 
the  land,  but  beyond  seeding  it  down  to  tame 
grass,  th^  amo\mted  to  very  little. 

Charles  Love  Is  defendant  in  this  action. 
He  also  is  a  brother-in-law  of  plaintiff;  tbe 
insane  wife  being  his  sister.  All  the  parties 
were  related  In  one  way  or  another;  Sam  Al- 
sop being  married  to  a  niece  of  Love  and  Mrs. 
Withas.  They  all  resided  In  the  neighbor- 
hood, and  all  were  familiar  with  tbe  facta 
and  circumstences  surrounding  this  remark- 
able case.  This  action  was  not  begun  until 
January  28,  1903.  At  that  time  the  wife  of 
John  B.  Withers,  the  plaintiff,  was  still  alive 
and  insane.  She  died  In  the  asylum  on 
March  17.  1904.  after  the  second  trial  of  this 
case  In  the  court  below.  The  first  trial  was 
the  usual  formal  trial  In  ejectment  Tbe 
second  was  upon  the  merits,  and  the  judg- 
ment In  favor  of  defendant  was  set  aside 
by  the  court  and  a  new  trial  granted.  The 
$1,250  note  and  mortgage  given  to  Myllus, 
as  guardian  of  the  insane  wife,  was  paid  to 
him,  with  Interest  by  Gbarles  Love,  the  de- 
fendant who  assumed  its  payment  when  he 
purchased  the  land,  and  the  guardian  kept 
the  proceeds  of  this  mortgage  at  interest,  and 
reported  regularly  to  the  probate  court  in 
refer^ce  tbereto,  until  the  death  of  Mrs. 
Withers,  after  the  action  was  begun.  At  her 
death  her  son,  J.  E.  Withers,  was  appointed 
administrator  of  her  estate,  and  Myllus,  as 
guardian,  paid  thla  money,  amounting  to 
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|l,4dS,  to  blm,  and  the  administrator  still 
holds  It  In  the  amended  answer  defendant 
pleads  (1)  the  three-year  statute  of  limita- 
tions as  to  rents  and  profits;  (2)  that  Mylins 
contracted  to  sell  the  entire  farm  to  Alsop, 
and,  as  attorney  in  fact  and  guardian,  was 
legally  bound  and  Intended  to  execute  a  sin- 
gle deed  conTeylng  all  the  land,  said  deed  to 
be  a  joint  deed,  but  that,  through  mistake. 
Myliua  executed  two  deeds,  as  described  in 
the  answer,  and  prayed  that  the  deeds  should 
be  corrected,  and  that  Withers  be  required 
to  execute  a  good  and  sufflclrat  deed  to  the 
land.  Upon  the  trial  plalntUt  proved  his 
title  and  occupancy  as  a  homestead,  the  value 
of  the  rents  and  profits;  that  he  had  been 
sentenced  to  the  penitentiary,  his  sentence 
commuted,  his  rights  as  a  citizen  restored; 
and  that  he  had  been  released  from  the  peni- 
tentiary. Defendant,  in  support  of  bis  title. 
Introduced  the  power  of  attorney  from  Wi- 
thers to  Mylins;  the  deed  from  Myllus,  at- 
torney In  fact,  to  Alsop,  of  the  undivided 
one-half  of  the  real  estate;  the  proceedings 
in  the  probate  court  of  tbe  appointment  of 
Hyllus  as  guardian  of  the  insane  wife;  the 
petition  to  sell  her  Interest,  and  all  the  pro- 
ceedings in  reference  to  the  sale,  the  guard- 
ian's deed,  and  confirmation;  and  the  deed 
from  Alsop  to  Love.  Tlie  court  afterward, 
on  motion,  struck  out  all  tbe  evidence  in  ref- 
erence to  the  power  of  attorney  and  deed  by 
the  attorney  In  fact,  and  the  guardian's  deed 
and  proceedings  in  tbe  probate  court  In  re- 
gard to  It,  and  roulered  Judgment  for  tbe 
defendant 

W.  P.  Dlllard.  W.  W.  Padgett,  and  S.  B. 
Ofuni^wU,  for  plaintiff  In  error.  W.  B.  Bld- 
dle  and  Hubert  Lardner,  for  defendant  in 

error. 

PORTBR,  J.  (after  stating  the  facts).  Coun- 
sel, In  addition  to  able  oral  arguments,  have 
favored  the  court  with  well-prepared  briefs, 
which  discuss  every  feature  of  the  case,  wttta 
ample  citations  of  authorltlra.  The  case 
presents  some  difficult  questions.  The  facts 
in  mai^  req>ects  are  remarkable.  A  review 
of  the  evidence  leaves  no  suspicion  of  bad 
faith  upon  tbe  part  of  those  who  participated 
in  the  transactions,  or  of  any  attempt  to 
gain  an  advantage  over  plaintiff  by  reason 
of  the  misfortunes  which  fell  upon  his  house- 
bold,  culminating  In  September,  1892,  when, 
with  tbe  mother  ot  bis  children  hopelessly 
insane,  be  was  sentenced  to  the  penitentiary 
for  a  term  of  years,  and  his  children  dis- 
persed from  the  home  tbe  family  had  oc- 
cupied BO  long.  On  the  contrary,  It  appears 
that  all  the  brother-in-law  Myllus  did  was 
undertaken  with  the  purpose  of  conserving 
tbe  interests  of  plaintiff  and  his  family.  He 
cared  for  tbe  minor  children,  sold  tbe  person- 
al property,  purchased  necessaries  for  tbe  In- 
sane wife,  paid  the  d^ts  of  plaintiff,  and  upon 
bis  return  rendered  a  satisfactory  account  of 
his  stewardship.  While  the  petition  to  sell 
the  supposed  Interest  of  tbe  wife  in  tbe  land 


was  filed  In  the  probate  court  within  a  few 
days  after  plaintiff  was  taken  to  prison,  there 
was  no  undue  haste  In  the  proceedings  to 
sell,  and  the  sale  made  to  AIsc^  was  not 
completed  until  1894,  and  brought  the  fair 
value  of  the  land. 

Plaintiff's  preliminary  contentions  are, 
that  the  power  of  attorney  from  plaintiff  to 
Mylins  was  void,  and  all  proceedings  under 
it,  including  tbe  deed  as  attorney  In  fact  to 
Alsop,  were  void;  that  tbe  alleged  guardian's 
deed,  by  which  Myllus  attempted  to  convey 
to  Alsop  tbe  undivided  one-half  of  the  land 
as  the  Interest  of  tbe  wife,  was  void;  tbat 
the  court  below,  after  striking  out  of  the  evi- 
dence tbe  power  of  attorney,  the  deed  made 
as  attorney  in  fact  and  the  guardian's  deed 
to  Alsop,  committed  error  in  refusing  to 
strike  out  the  deed  from  Alsop  to  Love,  be- 
cause, vrltb  the  former  conveyances  stricken 
out  Alsop  bad  nothing  to  convey.  Error  al- 
so is  urged  because  tbe  court  refused  to 
strike  out  all  of  the  testimony  of  Alsop  and 
Myllus  In  reference  to  conversatlonB  about 
the  sale  by  Myllus  to  Alsop.  The  claim  is 
made  that  if  the  sentence  and  Incarceration 
of  Withers  In  the  penitentiary,  and  the  wife's 
Insanity,  rendered  tbe  deeds  void.  It  left  My- 
lins without  authority,  as  agent  of  Withers 
or  of  the  wife,  to  bind  them  in  any  respect 

The  main  contentions  of  plaintiff  here,  as 
below,  are:  (1)  That  tbe  land  was  the  home 
stead  of  plaintiff  and  his  family,  conslstii^ 
of  plaintiff,  his  wife  and  children;  that  It 
never  ceased  to  be  their  homestead  while  tbe 
wife  lived;  that  tbe  leaving  of  the  homestead 
by  plaintiff  and  wife  did  not  constitute  an 
abandonment  because  it  was  involuntary,  oc- 
casioned by  the  sentence  to  and  confinement 
In  the  penitentiary  of  plaintiff  and  the  In- 
sanity of  the  wife;  that  the  sentence  of  plain- 
tiff suspended  all  his  civil  rights,  so  that  his 
acts  were  void;  and  that  during  his  confine- 
ment In  the  penitentiary  he  could  not  aban- 
don the  homestead.  (2)  That  plaintiff  was 
not  estopped  by  bis  acts  and  conduct  from 
claiming  the  land.  (3)  That  If  tbe  court 
should  hold  that  tbe  homestead  is  not  In- 
volved because  It  was  abandoned,  still  plain- 
tiff should  have  recovered  an  undivided  one- 
half  of  the  land,  as  tbe  doctrine  of  equitable 
estoppel  would  not  apply  to  tbe  part  at- 
tempted to  be  conveyed  by  tbe  guardian's 
deed,  because  plaintiff  never  received  the 
consideration  paid  for  that  portion,  notwith- 
standing he  might  be  held  to  have  ratified 
the  imauthorlzed  act  of  Myllus  In  reference 
to  the  part  conveyed  as  attorney  In  fact,  for 
which  be  did  accept  the  consideration.  De- 
fendant vigorously  malntelns  on  the  ctm- 
trary:  (1)  That  the  land  was  not  a  home- 
stead; that  the  petition  of  plaintiff  nowhere 
claims  that  it  was  a  homestead;  that  as  a 
matier  of  fact  It  was  abandoned  as  a  bome- 
stead  when  the  children  of  plaintiff  left  it, 
after  his  sentence  to  the  penitentiary,  and 
the  furniture  was  removed  from  It;  tbat  if 
not  abandoned  by  bla  act  and  tlie  removal  of 
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tbe  ddldren.  It  wu  abandoned  by  tola  acta 
upon  hia  return  from  the  penitentiary,  be- 
catue  at  that  time  tala  yonngeat  chOdroi  war* 
of  age,  and  hla'  faml^  conatoted  of  blmatif 
and  wife;  that  abe  did  not  Uve  with  blm.  and 
be  did  not  aomiwrt  ber;  tiiat  ahe  waa  Ineane, 
and.  If  abe  were  aatod  whetbw  abe  dealred 
to  occupy  or  abandon  tbe  property,  abe  could 
not  anawer;  tbat  tbe  act  of  occapanej  mutt 
be  tiuit  of  a  aane  mind.  (2)  That  rnnry^  act 
of  MyllQB,  aa  agent  of  plalntUC  waa  ratified 
bj  ptalntlfl  with  full  knowledge  of  all  tbe 
facts,  after  bia  diaabilitlee  had  been  removed 
and  be  had  returned  from  the  penitentiary, 
and,  bowerer  Told  tbe  power  of  attorney  may 
have  been,  all  tiiat  was  done  mider  It  became 
valid  and  binding  by  tbe  anbaequoit  ratiflca- 
tloL  C9  Tbat  plaintiff  la  presented  fKmi 
recoToliv  tiie  land,  or  any  part  of  it,  by 
eonltable  estoivel.  Tbat  the  pomr  of  a^ 
tom^  waa  valid  In  law,  and  antborlaed  Myl- 
Ina  to  oonvey;  that,  wblle  a  peraon  nndw 
amtence  for  a  term  of  years  cannot  enter  In- 
to eaeotOTy  eontracta  and  call  In  aid  the 
courts  to  enforce  them,  he  may  make  a  valid 
tranefter  ot  hla  iwcqpierty  by  wlU  or  deed.  Ve 
have  stated  here  somewhat  In  detail  the  con- 
tentions of  the  partiea  as  eet  fortti  in  ibslr 
briefb,  bat  many  of  than  It  will  not  he  oeeee- 
tary  to  discuss.  Tbe  trial  court  bald  tbat 
the  sentence  to  tbe  pailtentlary  of  Wltbera 
for  a  term  of  years,  and  bis  incarceration  and 
eonflnem^t  thMeln,  enapended  all  hla  ciTll 
ri^ta.  and  tbat  tbe  poww  of  attorney  from 
Wltiiera  to  Myltna,  and  tlw  deed  from  Myllna, 
as  attorney  In  fact  fin:  Witiiexa,  to  Alaop,  of 
ttw  nndlTided  one-half  of  tbe  land,  ware  ycMU 
The  court  also  held  that  tite  guardian's  deed 
from  Myllna,  aa  guardian  of  tbe  insane  wife, 
to  AUup,  of  the  other  undivided  one-half  of 
tbe  land,  was  void. 

Plalntifl  in  errmr  makee  no  0(nnplaint  ctf  the 
mllnga  ot  tiie  court  In  those  respects.  He  la 
aatisfied  thcgr  wore  correct  While  connsel 
for  deftadant  in  error  argues  at  some  length 
the  qneatiMi  of  the  effect  to  be  given  to  the 
proTialon  of  Gen.  Bt  1901,  H  2S01,  by  which 
the  civil  rlgbta  of  a  peracm  sentenced  to  con- 
flDement  and  hard  labor  for  a  term  of  years 
are  suspended,  It  la  not  necessary  for  ua  to 
consider  tbat  qnesUon.  for  the  reason  that  no 
ero8»fietition  In  error  is  presetited,  and 
whether  the  courts  ruling  was  right  or  wrong 
upon  tiie  validity  ot  tbe  power  ot  attorn^ 
and  tin  deed  made  in  pnrsnanoe  of  It  Is  not 
before  ns.  For  tiie  same  reaaona  It  must  be 
aasomed  that  the  correctneaa  of  the  ruling 
vpoa  the  guardian's  deed,  and  the  proceedings 
taken  In  the  probate  court  le  not  opax  to  dls- 
cnariiw.  These  rulings  of  the  court  were 
made  tn  excluding  the  testimony  in  reference 
to  tbe  power  of  attorney  and  tbe  deeds.  The 
court  found  goieral^  for  defendant,  and. 
aside  from  SMne  ndnor  errora  alleged  In 
reference  to  certain  oral  testimony  and  the 
adnriadoD  ot  tbe  deed  from  AIsop  to  Love,  the 
main  tnox  lellad  qpmi  is  that  tbe  Judgnunt 


should  have  hem  for  plaintiff  vj/aa  tbe  law 
and  the  evidencei 

Stripped  of  the  unsubstantial  mattos,  tbe 
queetlona  Involved,  and  tbe  ones  npeu  wblcb 
the  Judgment  must  stand  w  fall,  are  nar^ 
rowed  down  to  these:  (1)  Waa  this  a  home* 
stead?  (2>  Ooncedlng  tbat  it  was,  la  plaintiff 
estopped  by  his  acta  and  omduct  from  claim- 
ing it?  ^at  tbe  land  In  contiovwqy  was 
originally  tbe  bmuealsad  ot  plaintiff  and  his 
family  la  not  dlapnted.  Tbe  Inaanlty  of  the 
wife  in  1S79,  and  ber  ccmflnonait  in  the 
asylum,  did  not  change  its  diameter  as  a 
himiestead,  for  plaintiff  ctmtlnued  to  oocniv 
it  with  bis  children.  It  waa  then  tbe  bmne- 
stead  upon  tbe  day  be  was  sentenced.  When 
did  It  cease  to  be  the  bomeatead?  Hla  civil 
rights  were  suspended  during  his  aentmce 
and  otrnflnonait  It  Is  not  necessary  here  to 
decdde  Ibe  efftet  of  such  suspendon  uptm  bis 
power  to  oonv^  <n>  incumber  his  pn^terty,  but 
merely  the  question  whether  his  Involuntary 
absence,  under  tbe  sentence  and  confinement, 
amounted  to  abandonment;  assuming  that 
plaintiff  by  his  own  act  might  abandon  the 
tmnestead  during  the  insanity  of  the  wife 
and  ber  enforced  abaence  In  tbe  asylnm.  a 
point  we  shall  ccmaldac  hereafter.  Hla  volun- 
tary absence  would  not  constitute  an  abiudtsi- 
ment  wblle  the  homestead  continued  to  be  oc- 
cupied by  tbe  family,  and  bla  Invtdtmtary 
absence^  undn  acntoice  and  conflnemut  In 
prison,  should  not  be  given  that  effect,  and  the 
beneficent  object  of  tbe  homeateed  law  de- 
feated jsptm  grounds  which  so  apparoitly 
were  never  contemplated  by  the  framers  of 
the  Gonstitntlon.  It  was  aald.  In  Oaborae  v. 
Stdioonmaker.  47  San.  667,  670,  28  Pae.  711. 
712,  tbat  **A  person  may  be  absent  from  bis 
homestead  without  abandoiiing  It  aa  sucb.- 
*  *  *  It  d^nds  upon  tbe  character  of 
bis  abaoiee.*'  8e^  also,  Hlxon  v.  George, 
18  Kan.  2SS.  It  was  not  abandoned,  there- 
tore,  by  tala  absence  and  confinement  The- 
claim  of  counsel  that  ttie  leaving  of  tbe  home 
by  the  minor  children  and  the  removal  of  the 
furniture  constituted  an  abandonment  has  no- 
force  or  weight  The  mother  waa  Insane,  tiie 
father  In  the  penltmtlary,  and  the  fact  that 
under  the  nforeed  circumstances  the  bcMne 
waa  nnaultable  for  their  continued  occiq>ancy 
could  not  constitute  an  abandonment  It  M 
we  have  aald,  bis  absence  under  such  dream' 
stances  waa  not  sufficient  ShlraCk  v.  Shir- 
ack,  44  Kan.  053,  24  Fac  1107.  It  Is  urged 
that  after  his  releaae  and  tbe  removal  of  bla 
disabilities  be  retaraed  to  the  ne^bborbood, 
and  not  only  made  no  attempt  to  occupy  tbe 
homestead,  but  wltii  full  knowledge  of  all  tbe 
tecta  ratified  tbe  Mde  of  the  land,  and  by 
these  acte  and  conduct  and  tbe  lapse  of  years 
which  Intervened  before  this  action  was  be- 
gun, he  la  estopped  from  dalmliw  It  aa  a 
homestead.  Tbls  brings  us  to  the  main 
queation  In  the  case.  With  the  wife  alive  and 
hisane,  could  the  husband,  by  these  acts, 
wblcb  it  is  claimed  amounted  to  an  equitable 
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estoppel,  alienate  the  bomeatead  or  aban- 
don it? 

The  construction  given  by  tbU  court  to  the 
homestead  law  In  the  «arly  case  of  Morrts  t. 
Ward,  6  Kan.  241,  244,  has  been  uniformly 
followed.  There  It  was  said:  "There  are  at 
least  two  views  which  may  be  taken  of  these 
lawa.  One  Is  that  the  occupying  of  a  piece  of 
land  as  a  homestead  merely  suspends  the 
operation  of  any  Hens,  alienations,  or  Incum- 
brances concerning  it  during  the  time  that 
It  is  so  occupied  as  a  homestead.  •  •  * 
We  do  not  adopt  this  construction  of  our 
homestead  laws.  We  do  not  believe  that  the 
framers  of  the  Constitution  Intended  to  found 
the  homestead  of  the  family  upon  aacb  a 
precarious  foundation,  or  to  protect  It  by  such 
Blight  and  fragile  safeguards.  The  home- 
stead was  not  intended  for  the  play  or  spott 
of  capricious  husbands,  merely,  nor  can  It  be 
made  liable  for  his  weaknesses  or  misfor- 
tunes. It  was  not  established  for  tbe  benefit 
of  the  husband  alone,  but  for  the  benefit  of 
the  family  and  of  society,  to  protect  the 
family  from  destitution,  and  society  from  the 
danger  of  her  citizens  becoming  paupers. 
The  other  view  of  the  homestead  laws,  and 
the  one  which  we  adopt,  is  that  no  incum- 
brance or  lien  or  interest  can  ever  attach  to 
or  aftftct  the  homestead,  except  the  ones 
specifically  mentioned  In  the  Constitution." 
In  Locke  v.  Redmond,  6  Kan.  App.  76,  49 
Pac.  670,  affirmed  Id  SO  Kan.  773,  52  Fac.  97, 
the  wife  was  insane,  and  the  husband,  as 
guardian  for  her,  borrowed  $800,  giving  a 
mortgage  on  tbe  homestead.  After  her  res- 
toration the  wife  contested  the  mortgage. 
The  court  held  the  mortgage  void.  In  Helm 
T.  Helm,  11  Kan.  26,  27,  where  the  wife  was 
compelled  to  sign  a  deed  for  tbe  conveyance 
of  the  homestead  by  threats  of  her  husband, 
and  brought  the  action  tn  have  the  deed  de- 
clared void,  this  court  said:  "Our  homestead 
provision  Is  peculiar.  The  homestead  cannot 
be  alienated  without  the  joint  consent  of  tbe 
husband  and  wife.  The  wife's  interest  is  an 
existing  one.  The  occupation  and  enjoyment 
of  the  estate  is  secured  to  her  against  any 
act  of  her  husband,  or  of  creditors,  without 
her  consent  If  her  husband  abandons  her, 
that  use  remains  to  her  and  the  family. 
With  or  without  her  husband,  tbe  law  has 
set  this  property  apart  as  hw  home."  Cham- 
bers V.  Cox,  23  Kan.  393,  was  a  case  where 
the  wife  nevCT  had  been  a  resident  of  the 
state,  and  had  been  abandoned  by  the  bus- 
band  without  cause.  The  husband  conveyed 
the  homestead  by  his  deed,  and  took  back  a 
mortgage  for  the  purchase  price.  The  action 
was  to  foreclose  the  mortgage.  The  defense 
was  failure  of  title  because  the  wife  had  not 
Joined  in  the  deed.  The  court  held  that  no 
title  passed  by  the  separate  deed  of  the  hus- 
band, notwithstanding  the  wife  never  had 
lived  In  tbe  state.  Justice  Brewer,  speaking 
for  the  court,  said:  "The  separate  deed  of  a 
married  man  to  tbe  homp»tead  Is  void.  It 
does  not  divest  him  of  title,  nor  estop  him 


from  recovering  tbe  land.  The  question  Is 
not,  who  will  inherit  from  him?  but,  has 
his  title  been  divested?  And  the  Constitution 
says  that  his  title  to  the  homestead  shall  not 
pass  unless  his  wife  Joins  In  the  deed.  While 
tbe  Legislature  may  regulate  the  matter  of 
inheritance.  It  cannot  avoid  or  limit  the  cou- 
stitutional  provision  for  the  protection  of 
homesteads.  The  Constitution  forbids  the 
alienation  without  the  Joint  consent  of  hus- 
band and  wife.  It  does  not  add,  'providing 
they  are  living  together  and  occupying 
the  homestead,*  nor  'providing  that  both  are 
residents  of  the  state';  but  the  prohibition 
against  separate  alienation  Is  absolute,  when 
the  relation  of  husband  and  wife  alsta. 
Whether  any  exception  to  this  absolute  pro- 
hibition were  wise,  it  Is  not  for  us  to  inquire. 
The  Legislature  has  not  attempted  to  make 
any,  even  if  it  had  the  power,  but  has  re- 
peated in  the  statute  the  very  terms  of  the 
constitutional  prohibition.  Comp.  Laws  1870, 
p.  437,  S  1  [section  3016,  Gen.  St.  19011. 
Neither  is  the  presence  of  both  husband  and 
wife  essential  to  the  existence  of  a  home- 
stead. Though  one  may  have  abandoned  the 
other,  yet  either  may  have  the  children  to 
care  for,  and  be  the  head  of  a  family  and 
occupy  a  homestead."  In  Ott  v.  Sprague,  27 
Kan.  620,  a  case  where  the  wife  had  left  her 
husband  and  the  homestead  and  brought  a& 
tion  against  him  for  alimony,  he  conveyed  tbe 
homestead  by  a  separate  deed.  The,  deed  was 
held  void,  and  a  subsequent  s^^arate  deed  by 
the  wife,  made  after  the  land  ceased  to  be  a 
homestead,  was  held  to  convey  no  title,  and 
that  It  did  not  make  valid  tbe  original  deed 
of  the  husband.  The  following  language, 
taken  from  Morris  v.  Ward,  supra.  Is  repeated 
in  Ooughlln  v.  Congblln,  26  Kan.  116,  117: 
"No  alienation  of  the  homestead  by  the  hus- 
band alone.  In  whatever  way  It  may  be  ef- 
fected, is  of  any  validity.  Nothing  that  he 
alone  can  do  or  suffer  to  he  done  can  cast  the 
slightest  cloud  upon  the  title  to  the  home- 
stead. It  remains  absolutely  free  from  all 
liens  and  Incumbrances,  except  those  men- 
tioned In  the  Constitution."  See.  also.  How- 
ell, Jewett  &  Co.  V.  McCrle,  36  Kan.  636.  14 
Pac.  257,  59  Am.  Rep.  584;  Wallace  v.  Insur- 
ance Co.,  54  Kan.  442,  38  Fac.  489,  26  L.  B. 
A.  806.  45  Am.  St  Rep.  288;  Pllcher  t.  A..  T. 
ft  fi.  F.  R.  Co.,  38  Kan.  B16.  16  Pac.  946. 
5  Am.  St  Rep.  770. 

It  thus  appears  that  almost  every  phase 
of  attempted  alienation  of  the  homestead 
has  been  passed  upon,  and  tbe  provision  of 
the  Constitution  and  the  term  "Joint  consent" 
have  been  constmed  with  strictness  and  In 
favor  of  the  homestead.  Tbfs  court  baa, 
however,  recognized  in  a  number  of  cases 
the  doctrine,  announced  In  Sellers  v.  Ooa- 
san,  Fi2  Kan.  570,  35  Pac.  20G.  tliat  tlie 
acts  of  those  claiming  a  homestead  may  be 
such  as  to  operate  as  an  abandonment  or 
to  estop  them  from  claiming  It  In  that 
case  the  husband  and  wife  had  Joined  In  a 
conveyance  at  the  homestead,  absolute  iqmn 
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Iti  face  and  dnly  recorded,  and  afterward, 

as  agalDBt  innocent  mortgagees,  set  np  the 
claim  tliat  the  deed  was  an  equitable  mort- 
gage. The  court  held  that  tlieir  acta  and 
conduct  estopped  them.  In  McAlplne  t. 
Powell,  44  Kan.  411,  24  Pac.  853,  equitable 
estoppel  was  held  to  constltate  a  defense  to 
a  claim  of  a  bomestead,  bnt  it  is  to  be  noted 
that  in  that  case  no  iMmestead  rights  were 
actoally  Involved,  and  the  court,  in  the  opin- 
ion, expressly  find  that  the  wife  had  abandon- 
ed the  Wyandotte  homestead  for  12  years 
and  taken  up  a  new  one  in  Woodson  county, 
and  that  tlie  facts  In  the  case  took  it  ont  of 
the  strict  rales  goTerntng  the  alienation  of 
a  tiomestead. 

The  main  reliance  of  defendant  Is  the  re- 
cent case  of  Adams  t.  Gilbert,  67  Kan.  273, 
72  Pac  760,  100  Am.  St  Rep.  4S6.  That 
case  may  be  said  to  mark  the  extreme  limit 
to  which  the  court  has  gone  in  boldlng  that 
the  operation  of  the  homestead  law  may 
be  defeated  by  equitable  estoppel.  The  facts 
In  that  case  are  these:  Adams  owned  and 
occupied  the  land,  with  his  family,  as  a 
homestead.  His  wife  had  been  adjudged 
Insane,  and  was  confined  In  an  asylum.  On 
Oetobw  20,  1888,  he  conv^ed  1^  warranty 
deed  to  one  Foster,  and  the  guardian  of  the 
Insane  wife  Joined  in  the  deed.  The  deed 
was  made  to  avoid  creditors;  the  husband 
supposing  that  tlie  bomestead  was  not  ex- 
empt. No  consideration  passed.  On  the 
same  day  Foster  «racnt^  a  mortgage  for 
$2,000  to  Davis,  a  brother-in-law  of  Adams; 
Davis  having  no  real  interest.  The  note  was 
turned  over  to  Adams,  who  secured  $700  npon 
It  The  property  was  worth  $800.  Foster 
conveyed  to  one  Kelley  without  consideration, 
and  Kelley  conveyed  to  one  Doran,  who  paid 
off  the  $700  mortgage.  Doran  took  posses 
^n  and  expended  $2,000  In  improvrawnts, 
and  In  1888  sold  to  OUbart,  who  made  other 
valnable  improvements.  Adams  abandoned 
the  property  In  1895.  Mrs.  Adams  continued 
Insane  until  her  death,  January  1,  1888. 
September  20,  1809,  Adams  brought  eject- 
ment The  court  lield  ttiat  the  deed  to  Foster 
was  IneffMtnal  at  the  time  of  its  execu- 
tion u  a  muniment  of  title,  the  property 
,  conveyed  being  a  homestead,  and  the  deed 
laddng  the  Joint  consoit  of  hnriiand  and 
wife,  and  said  (page  27S  of  67  Kan.,  page 
749  of  72  Pac.  [100  Am.  8t  Bep.  4B6]): 
"While  the  marriage  relationship  continued, 
and  the  property  wu  occupied  as  a  home- 
stead, no  act  of  the  husband  oonld  be  ef- 
ficient to  ratify  or  confirm  such  deed.  The 
husband  mSgbt,  but  his  actions,  words,  or 
sHence  vhen  he  should  hare  spoken,  c<mflnn 
a  deed  to  tibe  homestead,  executed  by  him- 
self  alone,  or  estop  himself  from  denying 
Its  validity,  so  as  to  make  it  convey  title  after 
Its  homestead  character  has  ceased,  or  after 
the  death  of  the  wife."  The  facte  In  that 
case  differ  materially  from  those  here. 
Adams  received  the  fall  consideration  for  the 
ijroperty,  and  stood  by,  sUmt  whw  be  should 


have  spoken,  and  permitted  more  than  $2,- 
000  In  valuable  Improvemento  to  be  ex- 
poided  upon  the  propoty;  and  these  acte 
should,  in  equity,  have  estopped  him  from 
claiming  the  proper^,  unless  the  constitu- 
tional provision  for  the  protection  of  the 
homeetead  prevented  the  estoppel  because 
his  wife  was  living.  Tlien  the  death  of  his 
wille  occurred,  and  the  homestead  character 
of  the  property  ceased  Instantly.  Be  iiad 
abandoned  It  already  so  far  as  he  might  do 
so.  The  wife's  death  completed  tiie  aban- 
donment and  nine  months  after  her  death 
he  brought  the  action.  In  the  opinion  the 
court  said  (page  277  of  67  Kan.,  page  770 
of  72  Pac.  [100  Am.  St  Bep.  456]):  "In 
any  event  after  the  death  of  his  wife,  the 
homestead  character  of  the  property  ceased. 
At  that  time  Adams  was  as  fully  informed  as 
to  the  fScte  and  the  law  as  he  was  when  this 
action  was  brought  He  certainly  might 
even  by  his  silence  and  inactivity,  In  time 
confirm  and  make  Sclent  his  former  deed. 
We  are  not  in  a  posltlcm  to  say  the  delay 
of  about  nine  months  was  not  sufilclent  for 
that  purpose."  While  the  dedslon  is  based 
in  part  upon  the  acta  amounting  to  equtteble 
estoppel,  it  really  turns  uptm  the  fact  that 
the  wife's  death  occurred  and  completed  the 
abandonment  of  the  homestead;  and  nine 
months  elapsed  after  her  death  before  salt 
was  brought  during  which  time  the  husband 
had  full  knowledge  of  the  Impwfecttona  In 
the  deed.  Some  expressions  may  be  found 
in  the  opinion  which  apparently  go  so  fiu 
as  to  suggest  that  the  act  of  abandonment 
may  have  been  complete  by  his  acte  prior  to 
her  death  and  while  she  was  Insane,  but 
these  are  not  necessary  to  the  decision,  and 
are  not  controUliv. 

Counsel  for  defoidant  also  dto  the  case  of 
Shields,  Guardian,  v.  Anitman,  Bflllw  &  Co., 
20  Tex.  Civ.  App.  846.  SO  S.  W.  218.  In  which 
the  Supreme  Court  of  Texas  held  that  where 
the  wife  became  hopelessly  Insane,  the  hus- 
band had  power  to  convey  the  homestead 
B^rately,  because  by  the  wife's  Insanity  she 
lost  the  power  to  consent  We  quote  from  the 
opinion  (page  340  of  20  Tex.  Civ.  App.,  page 
221  of  50  S.  W.):  "Her  power  of  choice  and 
discretion  passed  away  with  the  departure 
of  her  reason.  She  was  no  l<mger  an  intel- 
llgmt  partner  of  the  community,  equally 
loving  and  sharing  the  Intereste  and  rfr 
sponslbilitles  of  the  temUy.  She  waa  a  piti- 
able, mindless,  helpless  <Aaxg6,  and,  for  all 
practical  purposes,  dvlllter  mortuus.  It  Is 
not  the  consult  of  a  crazy  woman  that  the 
law  contemplates  aa  essential  to  the  allou- 
tion  of  the  homestead,  it  Is  the  oonsoit  of 
the  wife  whose  faculties  of  reason  and  dis- 
cretion have  not  been  dethroned."  The  opin- 
ion commenta  upon  the  admitted,  fact  that  the 
wife  was  hoi)eIessly  insans^  and  counsel  here 
urge  that  the  evidence  In  this  case  is  to  the 
effect  that  Mrs.  Withers  was  hopelessly  in- 
sane, that  she  was,  as  to  the  homestead, 
dvllita:  mortuus,  and  that  the  reasontng  of 
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the  Texas  court  la  sound.  This  reasoDtng, 
however  plausible,  does  not  appeal  to  us,  or 
fantlsta  what  appears  to  be  solid  grounds  for 
breaking  away  from  the  weU-estabUshed 
principle  adbered  to  since  the  earlier  de- 
cisions by  this  court. 

It  Is  difficult  to  see  how  effect  can  be 
given  to  the  constitutional  provision  requir- 
ing the  joint  consent  ot  husband  and  wife, 
and  at  the  same  time  hold  that,  while  the 
wife  is  insane,  the  busband  can  either  sepa- 
rately conreyt  or  by  acts  or  conduct  estop  the 
wife  from  her  right  to  claim,  the  homestead, 
or  estop  himself  from  claiming  It  In  his 
own  right  while  she  is  living.  The  acts  of 
estoppel  must  be  such  as  will  estop  both. 
Law  T.  Butler,  44  Minn.  482,  47  N.  W.  53,  9 
L.  R.  A.  856.  The  same  question  was  raised 
in  Panton  v.  Manley.  4  IIL  App.  210,  but 
left  undecided.  There  the  wife  was  Insane 
and  confined  in  an  asylum.  The  husband  ex- 
ecuted a  mortgage  upon  the  homestead,  and 
upon  foreclosure  attempted  to  abandon  it 
under  an  agreement  with  the  mortgagee.  A 
statute  then  provided  that  neither  the  hus- 
band nor  wife  could  remove  the  other  from 
the  homestead  without  the  consent  of  the 
other,  unless  the  owner  of  the  property 
should  in  good  faith  provide  a  homestead 
suitable  to  the  condition  In  life  of  the  family. 
The  court  said ;  "It  would  seem  that  if  the 
conveyance  Is  to  be  helped  out  according  to 
the  provisions  of  the  statute,  by  abandonment 
of  possession  in  case  the  husband  has  not 
abandoned  the  wife,  then,  on  principle,  the 
wife's  consent  to  sucb  abandonment  should 
be  obtained."  Upon  the  evldoice  the  court 
held  that  no  abandonment  was  proven,  while 
it  sivsests  the  question  whether  the  husband, 
under  such  circumstances,  can  abandon  the 
homestead,  leaves  it  undetermined.  As  was 
said  in  Morris  v.  Ward  and  Conghlin  v. 
Conghlin,  supra :  "Nothing  that  he  alone 
can  do  or  suffer  to  be  done  can  cast  the 
slightest  cloud  upon  the  title  to  the  home- 
stead." All  tbat  was  done,  which  It  is 
claimed  amounts  to  equitable  estoppel,  were 
bis  acts  alone.  We,  tberefore,  hold  that 
nothing  which  he  did  or  suffered  to  be  done 
while  she  was  alive  cast  any  cloud  upon  the 
title  to  the  homestead,  or  couid  estop  either 
the  wife  or  husband  from  claiming  this 
land  as  the  homestead  during  her  lifetime. 
After  her  death  his  acts  might  have  been 
such  as  to  estop  bim  from  setting  up  the 
claim  of  a  homestead,  but  the  fact  that  Mrs. 
Withers  was  still  alive  and  Insane  wben  this 
action  was  brought  is  the  controlling  cir- 
cumstance which  prevents  the  principles  of 
equitable  estoppel  from  defeating  bis  right 
to  the  land  .os  a  homestead. 

The  facts  here  relied  upon  to  support  the 
principle  of  equitable  estoppel  as  against 
plaintiff  are  not  so  strong  as  in  the  cases 
cited.  It  is  true.  Withers,  upon  his  return, 
settled  with  Myllus,  and,  so  far  as  be  had 
power  to  do  so,  ratified  and  confirmed  the 
acts  ot  bis  attorney  and  agrat  in  ref^ence  to 


the  sale  of  part  of  the  land.  He  accepted 
without  question  the  proceeds  of  the  sale  to 
tbat  extent  The  only  other  facts  which  are 
relied  upon  are  his  knowledge  that  the  other 
half  of  the  purchase  price  was  represented  by 
a  mortgage  which  he  permitted  the  maker 
to  pay  to  Myllns  without  protest  ft^d  the  fact 
that  he  was  silent  when  he  should  have  spo- 
ken, and  permitted  defendant  Love  to  pur- 
chase from  the  first  grantee.  But  the  evldoice 
shows  no  intentional  misleading  of  Love, 
and  that  he  was  not  mislead  In  fact  by  ptain- 
tlfTs  silence.  All  the  parties  were  equally 
cognizant  of  the  facts  with  reference  to  the 
wife's  Insanity.  Love  was  her  brother,  and 
knew  all  that  Withers  knew,  and  perhaps  un- 
derstood even  better  than  Wtth^  the  facts 
In  reference  to  the  separate  deeds.  There  is 
a  claim  that  valuable  improvements  were 
made  while  Withers  stood  by,  but  the  evi- 
dence shows  that  these  were  slight,  and  that 
the  possession  of  the  land  Love  was  no 
different  from  the  possessdon  of  his  grantor, 
Alsop.  They  were  partners,  and  continued 
to  keep  partnership  cattle  upon  the  land. 
Plaintiff,  besides,  was  not  a  business  man, 
nor  nearly  so  familiar  with  business  matters 
as  Alsop  and  Love.  He  tried  vainly  to  dis- 
cover  why  it  was  tbat  be  could  not  secure  the 
other  half  of  the  proceeds  of  the  sale,  and 
clearly  never  knew  his  rights,  as  claimed 
now,  until  a  short  time  prior  to  the  beginning 
of  this  action.  The  strongest  point  against 
him,  aside  from  the  acceptance  of  half  the 
purchase  money,  is  the  lapse  of  time  which 
Intervened  after  his  return  and  before  the 
action  was  begun.  During  Uiis  lapse  of  tbne 
the  situation  of  the  parties  remained  practi- 
cally the  same.  It  is  insisted  tiiat  because 
Love  paid  the  balance  of  the  purchase  price 
to  the  guardian,  he  is  in  the  same  situation 
as  thongb  be  bad  paid  it  to  Withers,  becauw 
Withers  knew  of  and  ratified  the  paymoit. 
It  was  never  paid  to  any  agent  of  Withers, 
even  assuming  tbat  Mylius  was  bis  agoit, 
for  Mylius  held  it  In  another  capacity  and  re- 
fused to  pay  it  to  him.  There  Is  nothing  In 
the  contention  that  Withers  should  have  In- 
stituted some  proceedings  to  recover  this 
money.  It  never  belonged  to  him  in  law  or 
equity.  It  was  paid  for  the  supposed  tntareat 
of  Mrs.  Withers  In  tbe  land,  when  in  law 
and  fact  she  had  no  such  interest  and 
Withers  could  not  have  established  his  right 
to  It  The  proceedings  in  the  probate  court 
for  the  sale  of  ber  supposed  Interest  were 
void  ab  Initio. 

Plaintiff,  therefore,  was  entitled  to  Judg- 
ment for  recovery  of  the  land,  and  for  rents 
and  profits,  and  the  cause  must  be  rttvened 
fOr  further  proceedings.  While  it  has  been 
said  that  "it  Is  not  within  tbe  equitable  power 
of  courts  in  this  state  to  declare  any  Indebt- 
edness  a  Uen  on  a  homestead"  (Jenkins  v. 
Simmons,  87  Kan.  16  Pac.  522),  plaintiff, 
in  open  court  here  and  In  his  brief,  offers  to 
do  equity,  and  to  consent  that  defendant  be 
given  a  lim  uptm  tbe  land  for  the  $lt2S0 
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which  be  received  from  Uylini,  as  purchase 
money  for  the  coDTeyance  of  half  the  land, 
under  the  power  of  attorney,  and  to  this  otter 
plaintiff  must  be  held. 

The  j  Dement,  therefore,  Is  reversed,  and 
fbe  cause  remanded  for  further  proceedings 
tn  accordance  with  the  views  baretn  ex* 
pressed. 

OBBENG,  BURCH,  BIA80N,  SBOTH,  and 
GBAYBS,  JJ.,  concur. 

JOHNSTON,  a  X  (dissenting).  Withers 
sold  the  land  about  18  years  ago.  and  received 
the  agreed  consideration.  Nine  years  hav« 
passed  since  Ms  return  from  the  penitentiary, 
and  be  has  stood  by  and  seen  the  land  trans- 
ferred and  Improved  without  claiming  it  or 
making  any  protest  until  this  action  was 
bronght  ^  various  ways  he  has  recognized 
tile  validity  of  the  transfer  and  the  title  of 
his  grantee.  None  of  his  family  has  occupied 
the  land  for  the  past  13  years,  and  the  young- 
est chliA  reached  majority  about  10  years  ago. 
No  one  Is  claiming  a  homestead  interest  In 
the  land,  except  himself.  In  my  view,  the 
facts,  which  are  quite  fnlly  stated  In  the  pre- 
vailing opinion,  bring  the  case  within  the  au- 
thority of  McAlplne  v.  Powell,  44  Kan.  411. 
24  Pac.  353 ;  Sellers  v.  Crossan,  52  Eau.  570 ; 
35  Pac.  206 :  Sellers  v.  Gay,  53  Kan.  354.  36 
Pac.  744;  Adams  v.  Gilbert,  67  Kan.  275,  72 
Pac.  768,  100  Am.  8t  Rep.  456.  Under  the 
rule  of  Uiese  cases.  Withers  is  equitably  es- 
topped to  assert  that  the  title  which  he  un- 
dertook to  convey  Is  Invalid,  and  he  Is  equally 
estopped  to  claim  the  land  as  against  Love, 
whose  rights  in  It  he  has  long  assented  to 
and  recognized.  Shay  v.  Bevls  Rock  Salt 
Ca  atut  decided)  83  Pac  200, 


BVBBBTT  V.  WILSON. 
(Siqireme  Court  of  Colorado.  Nov.  6,  1905.) 

1.  JUDOMERT— DeFA-DLT— JUBISDICTION. 

Where  the  coun  had  jurisdiction  of  the 
subject-matter  of  an  action,  and  the  record  re- 
cited that  defendant  appeared  by  coudmI  and 
moved  to  dismiBs  the  cause  and  that  his  default 
was  entered  for  failure  to  plead  as  required  by 
rule,  the  court  bad  prima  fade  jurisdiction  to 
enter  judgment 

2.  Wbxt  ov  Bbbob  ~  Biu.  OF  BxcEPnons  — 
Nbcbhhtt. 

A  motion  to  dismiss  the  action  and  quash 
the  attachment  and  lery  therein,  based  on  affi- 
davit and  files  and  records  In  the  case,  fs  not 
within  Mills'  Ann.  Code,  i  887,  declaring  that 
decisiona  on  motions  based  on  the  pleadings, 
etc.,  shall  be  taken  as  a  part  of  the'record  with- 
out being  made  such  by  bill  of  exceptions,  and 
is  not  a  part  of  the  record,  unless  embodied  in 
a  bill  of  exceptions. 
&  Save. 

The  validity  of  an  order  lequlrins  defend* 
ant  to  plead  cannot  be  assailed,  In  the  absence  of 
a  bill  of  exceptions  containing  impeaching  evi- 
dence, where  the  record  proper  does  not  contra- 
dict It. 
4.  SsJCS. 

A  ruling  on  a  motion  to  quash  a  writ  of 
attachment  and  the  certificate  (A  levy  cannot  be 
reviewed,  in  the  absence  of  a  bill  of  axceptions. 


S.  APPEABARCB— OSffEBAL  APFCAEARCE. 

A  defendant,  who,  separately  or  in  ccmjunc^ 
tloD  with  a  motion  going  only  to  the  jnriatUettoa 
of  the  court  over  his  person,  invokes  the  powsr 
of  the  court  on  the  merits  or  moves  to  dlsnUs^ 
appears  generally. 

[Ed.  Note.— For  cases  in  point,  sss  voL  8, 
Gent  Dig.  Abearance.  {  47.] 

&  Baxb. 

A  defendant.  «dio  not  only  asks  for  the 
dissolution  of  the  attachment  and  quashing  of 
the  writ  because  of  defective  service  of  process 
on  him.  but  asks  for  the  dismissal  of  the  cause, 
appears  generally;  for  the  court,  by  virtue  of 
the  express  provisions  of  Mills*  Ann.  Code,  § 
44,  aegnired  lurisdiction  by  the  filing  of  the 
complamt,  and  the  cause  could  not  be  dismissed 
because  of  the  want  of  jurisdiction  of  defend- 
ant's person. 

Error  to  Bio  Giande  Oonnty  Court;  Alden 
Basaett,  Judge. 

Action  by  WUllam  D.  Wilson  against  Syl- 
Tester  T.  Everett  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

0.  D.  Bryan  and  W.  E.  Cox,  for  plaintiff  In 
error.  O.  H.  Pierce,  Wilson  ft  Rlckards,  and 
W.  O.  Bowen,  for  defendant  In  error, 

OAMPBELI^  J.  Action  for  work  and  la- 
bor done  and  expenditures  made  by  plaintiff 
at  the  request  of  defendant  The  defendant 
Is  a  nonresident  of  the  state,  and  summons 
was  ordered  served  by  publication.  In  aid 
of  the  action,  a  writ  of  attachment  was  sued 
out  and  a  levy  made  opon  defendant's  real 
estate,  situate  In  Colorado.  Defendant  filed 
a  motion  to  dismiss  the  cause,  set  aidde  the 
attachmCTt,  and  qnasb  the  levy,  whlcb  was 
denied,  and  be  was  required  to  answer. 
This  he  did  not  do.  His  default  for  failure 
to  comply  with  this  rule  was  entered,  and 
a  trial  was  had,  evidence  beard,  findings 
made  for  plaintiff,  the  attachment  sustained, 
and  judgment  rendered  against  defendant  for 
the  amount  claimed.  To  the  judgment  the 
defendant  prosecutes  this  writ  of  error. 

The  errors  relied  upon  for  reversal  are 
that  the  trial  court  was  wrong  (1)  In  pass- 
ing upon  defendant's  motion  to  quash  the 
attachment  and  certificate  of  levy  thereof, 
in  the  absence  of  defendant's  attorney  and 
without  any  proper  notice  to  him;  (2)  In  pre- 
maturely entering  defendant's  default;  (3)  In 
overruling  defendant's  motion  to  quash,  and 
rendering  judgment  In  plalntlfTs  favor  and 
sustaining  the  attachment 

1.  In  the  record  Is  an  order  of  the  court, 
leading  up  to  the  final  judgment.  In  which  fs 
recited  the  fact  that  defendant,  hy  his  coun- 
sel, filed  a  motion  to  dismiss  the  cause  and 
dissolve  the  writ  of  attachment  and  Its  levy. 
And  the  further  recital  Is  made  therein  that 
the  defendant  appeared  not,  though  duly  no- 
tified of  the  hearing,  and  the  court  thereupon 
proceeded  to  hear  the  motion  and  overruled 
the  same,  and  as  a  part  of  the  same  order 
required  defendant  to  plead  further  within 
a  certain  time.  Afterwards  there  Is  another 
order,  and  as  jrart  of  the  final  judgment,  that 
tbe  defendant  having  failed  to  appear  and 
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plead,  as  theretofore  required  by  the  order 
already  referred  to,  and,  the  time  thus  limit- 
ed having  expired  without  any  such  appear- 
ance or  plea,  the  defendant's  default  therefor 
was  duly  entered,  and  upon  the  application 
of  the  attorney  for  the  plaintiff  the  court 
proceeded  to  trial  and  heard  erldence,  and 
upon  consideration  thereof  found  the  Isanes 
for  plaintiff  and  rendered  final  Judgment  for 
him,  as  already  stated.  These  orders,  there- 
fore, reciting  that  the  defendant  appeared  by 
counsel  and  that  his  default  was  entered  for 
failure  to  plead  as  required  by  rule,  prima 
facie  show  that  the  court  had  Jtu'isdlctlon  of 
the  person  of  the  defendant,  secured  by  a 
general  appearance,  and  that  the  default  was 
properly  entered.  As  the  complaint  discloses 
that  there  was  Jurisdiction  of  the  subject- 
matter,  it  follows  that  the  Judgment  must 
stand,  nuless  It  Is  impeached  by  something 
else  in  the  record  which  we  are  privll^^ 
to  notice. 

2.  No  bin  of  exceptions  was  preserved  or 
filed.  The  objection  urged  In  argument  that 
the  trial  court,  without  due  notice  to  de- 
fendant's counsel,  heard  and  determined  his 
motion  to  dismiss  the  action  and  quash  the 
attachment  and  the  levy,  cannot  be  consid- 
ered In  the  absence  of  a  bill  of  exceptions. 
This  motion  was  not,  in  fact,  based  upon,  nor 
did  It  affect,  any  pleading  In  the  cause. 
While  there  was  a  reference  In  the  motion 
to  pleadings,  the  only  pleading  filed  Is  the 
complaint,  and  the  dlsi>oBltlon  of  the  motion 
In  no  wise  depended  upon  It  To  sustain  the 
motion,  reliance  was  had  upon  affidavits 
and  certain  flies  and  records  in  the  case. 
The  motion  does  not  come  within  section  387, 
Mills'  Ann.  Code,  and  is  not  part  of  the 
record  proper.  It  can  become  such  only  by 
being  embodied  in  a  bill  of  exceptions,  and 
rulings  thereon  and  consideration  of  affida- 
vits in  its  support  are  available  on  appeal, 
and  can  be  preserved  for  this  purpose  only 
by  bin.  WIke  et  al.  v.  Campbell.  5  Colo.  126; 
Rowe  V.  People.  26  Colo.  642,  59  Pac.  S7. 

3.  Another  objection  urged  Is  that  the 
court  entered  the  default  of  defendant  before 
the  time  for  answer  expired.  The  rightful- 
ness of  this  depends  upon  the  validity  of  the 
order  requiring  him  to  plead.  This  order  Is 
valid,  In  the  absence  of  an  affirmative  con- 
trary showing.  The  record  proper  do^  not 
contradict  It.  and  there  Is  no  bill  that  con- 
tains Impeaching  evidence. 

4.  Another  objection  was  that  the  court 
erred  In  overruling  defendant's  motion  to 
quash  the  writ  of  attachment  and  the  certif- 
icate of  levy.  This  motion  not  being  based 
on,  or  afTecttng,  the  pleadings,  objections  and 
exceptions  to  rulings  upon  it  must  be  pre* 
served  by  bill,  and  the  same  observations 
apply  to  this  aa  to  the  objection  first  consid- 
ered. In  short,  the  foregoing  objections  are 
not  properly  before  us,  because  do  bill  of 
exceptions  was  preserved. 


S.  The  general  objection  that  the  court  did 
not  have  Jurisdiction  over  the  person  of  the 
defendant,  hence  no  power  to  proceed  to 
Judgment,  because  no  service  of  process,  ei- 
ther personal  service  or  service  by  publica- 
tion, was  had,  is  not  good  as  against  the  re- 
citals In  the  record  that  defendant  by  his 
attorney  appeared  In  the  action,  unless  such 
recital  is  false.   This  appearance,  however, 
the  defendant  says,  as  shown  by  other  recit- 
als in  the  motion,  was  a  special  appearance 
only,  limited  to  the  single  object  for  which 
the  motion  was  filed,  viz.,  to  dissolve  the  writ 
of  attachment  and  quash  the  certificate  of 
its  levy.   He  contends,  therefore,  that  the 
trial  court  was  wrong  In  construing  the  fil- 
ing of  this  motion  as  constituting  a  general 
appearance.   The  presumption  Is  that  any 
appearance  Is  general.   2  Knc.  PI.  ft  Pr.  632. 
Merely  because  a  defendant  says  he  enters 
a  special  appearance  does  not  make  It  such. 
That  must  be  determined.  In  part  at  least, 
by  the  object  he  has  In  view.   A  special  ap- 
pearance is  one  made  for  the  purpose  of  ur- 
ging jurisdictional  objections.   2  Enc.  PL  ft 
Pr.  620;  3  Cyc.  511.   If  a  defendant  separate- 
ly or  In  conjunction  with  a  motion  going 
only  to  the  jurisdiction  invokes  the  power  of 
the  court  on  the  merits,  or  moves  to  dismiss 
the  action,  or  asks  relief  which  presupposes 
that  Jurisdiction  has  attached,  this  consti- 
tutes a  general  appearance.   3  Cyc.  508;  2 
Enc.  PI.  ft  Pr.  626;  Bucklin  v.  Strlckler,  32 
Neb.  602,      N.  W.  371 ;  Wood  et  al.  t.  Young. 
38  Iowa,  102;  Belknap  v.  Charlton.  25  Or. 
41,  34  Pac.  758.   The  defendant's  motion  here 
asked  for  relief,  which  Is  inconsistent  with 
his  avowed  object  to  test  the  Jurisdiction  of 
the  court  over  his  person,  and  which  could 
be  granted  only  after  Jurisdiction  was  ob- 
tained.   Not  only  did  he  ask  to  have  the  at- 
tachment dissolved  and  the  writ  and  the  levy 
quashed  because  of  defective  service,  but  he 
went  further  and  asked  to  have  the  cause 
Itself  dismissed.   It  would  not  be  proper  to 
dismiss  the  cause,  even  though  Jurisdiction 
of  defendant's  person  was  ladcing.   The  ac- 
tion was  Instituted  and  jurisdiction  of  the 
court  acquired  by  the  filing  of  the  complaint. 
Mills'  Ann.  Code,  S  44.   If  the  attempted 
service  of  process,  whether  summons  or  writ 
of  attachment,  was  Ineffective,  additional 
process  might  Issue,  and  valid  service  be 
secured.   The  defendant's  evidence  to  over- 
come the  record  recital  of  an  appearance  is 
the  motion  to  dismiss.   If,  In  the  absence  of 
a  bin  of  ^ceptlons,  we  are  not  permitted 
to  inspect  the  motion,  the  recital  most  stand ; 
and,  if  we  do  examine  it,  we  are  constrained 
to  agree  with  the  trial  court  in  construing, 
as  a  general  appearance,  the  appearance 
which  the  defendant  made  when  be  filed  It. 

The  Judgment  must  be  affirmed. 

Affirmed. 

OABBERT,  C.  J.,  and  STEELE,  ooncnr. 
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FBLKEB  V.  SULLIVAN. 
(Sopmae  Court  of  Colorado.  Oct  2,  1900.) 

1.  CORFOKATIONS— LlABILJTT  OF  STOCKHOU)- 
KB8  OH  SUBBCBIFTIOSB— PLBADinO. 

Wbere  corporate  stock  was  iMoed  on  pay- 
ment  of  less  than  the  face  value  thereof,  and 
the  corporation  agreed  that  the  subscriber 
should  not  be  called  on  for  any  further  or 
creater  sum  than  paid,  and  on  the  ecvporatlon 
beoomins  bankrupt  the  trustee  in  bai^ruptcy 
brought  an  action  to  recover  the  unpaid  balance* 
it  was  tncnmbent  upon  him  to  show  in  his 
onnplmliit  tiw  amount  which  was  actually  re- 
qniied  to  discharge  the  obligstianB  of  such  de- 
hnqnent  stockholder  to  the  corporation  credit- 
on. 

2.  8ami  —  BAifKBUFTCT  —  Release  of  Sub- 

BCBIBKB  FBOU  UNPAID  SUBSCSIFTIOK. 

Where  a  corporation  iasned  stock  on  pay 
ment  of  a  small  sum  per  share,  and  agreed  that 
the  subscribers  sboald  not  be  called  on  for  ai^ 
other,  further,  or  greater  sum  than  that  paid, 
an  action  does  not  lie  by  the  corporation's  trus- 
tee in  bankmptcy  to  recover  i^ainst  such  sub- 
scriber OD  his  subscription  until  the  CMitraet  be- 
tween the  corporation  and  the  aubaeriber  -Is  set 
sslde  as  in  fraud  of  creditors. 

Error  to  District  Gonrt,  Ar^aboe  Ooimty ; 
F.  L.  Palmer,  Jtulg«. 

Actton  by  W.  B.  rdket,  Jr.,  as  trustee  In 
bankna>tcy  of  tbe  W.  D.  Bmltb  Cycle  Gom- 
jmnj,  agtlnat  Dmnls  SvlUTan,  to  recover  un- 
paid BubBcrlptionB  to  stock.  From  a  Judg- 
ment tor  defondant,  plaintiff  brlnga  error. 
AlBrmed. 

Bebearlnf  denied  November  6, 190B. 

The  complaint  in  this  action  alleges.-  That 
the  W.  D.  Smith  Cycle  Company  was  a 
corporation  capitalized  with  $000,000,  repre- 
sented by  500,000  shares  of  the  par  value  of 
$1  eacb.  That  in  1899  the  corporation  was 
declared  bankrupt  and  plaintiff  was  appoint- 
ed trustee  In  bankruptcy.  That  be  duly  sold 
all  of  the  property  of  the  bankrupt  corpo- 
ration, except  the  claims  against  the  stock- 
holders for  the  amounts  unpaid  on  the  stock 
held  by  them;  that  the  sale  was  approved. 
That  the  amount  realized  from  the  sale  of  the 
property  was  wholly  Insufficient  to  pay  the 
debts  of  the  bankrupt  That  on,  to  wit, 
"the  24th  day  of  June,  1899,  this  plaintiff  as 
such  trustee  In  bankruptcy  duly  filed  in  the 
said  District  Court  of  the  United  States 
In  and  for  the  District  of  Colorado,  that  be- 
ing the  court  having  Jurisdiction  of  the  bank- 
ruptey  proceedings  against  said  corporation, 
bis  petition  setting  forth  the  proceedings 
theretofore  had  in  relation  to  the  bankrupt 
estate,  the  amount  of  debts  and  claims  filed 
and  allowed  against  said  bankrupt  and  the 
funds  In  his  hands  available  for  the  pay- 
ment of  the  same,  and  praying  for  an  order  of 
court  making  a  call  and  assessment  upon  all 
of  the  stockholders  of  the  said  bankrupt  cor^ 
poratlon  who  were  holders  of  unpaid  stock 
therein,  for  the  purpose  of  raising  mon^  to 
pay  the  debts  of  said  bankrupt  corporation; 
and  thereupon  an  order  was  duly  made  and 
entered  In  said  bankmptcy  proceedings,  of 
which  order  the  following  Is  a  copy:  This 
matter  coming  on  to  be  beard  this  day,  iqiran 


the  petition  of  W.  B.  Felker,  Jr.,  trustee  In 
bankruptcy  herein,  praying  for  an  order  di- 
recting a  call  or  assessment,  upon  the  stock 
and  stockholders  in  the  bankrupt  company, 
and  it  appearing  to  the  court  that  a  necessity 
exists  therefor,  and  that  all  the  property  of 
the  bankrupt  has  been  sold  and  that  the 
amount  of  money  In  the  bands  of  the  said  trus- 
tee win  not  be  sufficient  to  pay  the  debts  of 
the  said  bankrt^t,  and  that  no  means  exist  for 
paying  said  debts  except  the  sums  ronalnlng 
unpaid  by  the  stockbolders  In  said  bankrupt 
company  for  balance  remaining  unpaid  on 
their  8to<ik,  It  is  ordered,  that  a  call  or 
assessment  be,  and  the  same  Is  faerel^^  made 
upon  the  stock  and  stockholdm  of  the  said 
bankrupt  company,  excepting  those  who  have 
paid  in  full  tiiwefor,  thdr  legal  heirs,  rep* 
resentativee  and  assigns,  of  per  cent  of 
the  par  value  of  the  shares  of  said  stock  held 
by  them,  but  crediting  eacb  stockholder  In 
said  company  with  the  amount  paid  said 
company  on  his  said  stock;  the  same  to  be 
due  and  payable  at  once  to  W.  B.  Felker, 
Jr.,  tiustee  herein,  at  Denver,  Colo.;  and  that 
the  said  trustee  be,  and  he  hereby.  Is  au- 
thorized at  once  to  proceed  to  collect  said 
call  and  assessment,  and  make  all  necessary 
demands  for  such  payments,  and  if  any  stock- 
holder shall  fall  or  refuse  to  pay  said  assess- 
ment or  call  within  20  days  after  personal 
demand  therefor  shall  be  made  on  him  by 
said  trustee,  or  within  SO  days  after  a  writ- 
ten or  printed  d^and  has  been  deposited  In 
tiie  post  office,  properly  addressed  to  the  post 
office  address  of  such  stockholder,  the  said 
trustee  may  employ  such  assistance  and 
counsel,  and  teke  such  action  and  Institute 
such  suits  and  proceedings  in  such  courts  as 
be  shall  be  advised  or  deem  expedient  and 
proper  for  the  purpose  of  enforcing  the  pay- 
ment of  said  call  and  assessment"  That 
defendant  on  the  11th  day  of  January,  1898, 
subscribed  for  and  purchased  dlrecUy  from 
the  bankrupt  corporation  10,000  shares  of  the 
thai  unissued  capital  stock,  and  paid  there- 
for the  sum  of  26  cents  per  share  and  no 
more.  That  he  has  paid  nothing  more  on 
account  of  said  stock,  and  that  he  Is  still  the 
owner  and  bolder  of  said  10,000  shares  upon 
which  75  cents  per  share  Is  nnpaid.  That 
pursuant  to  the  authority  contained  In  the 
foregoing  order,  plaintiff  on  the  8d  day  of 
Jnly,  1899,  duly  demanded  of  the  defendant 
payment  of  the  sum  of  $5,000,  being  the 
amount  due  from  the  defendant  to  the  plain- 
tiff by  virtue  of  the  said  call  and  assessment ; 
that  defendant  failed  to  pay  said  call  and 
plaintiff  asks  Judgment  for  the  $5,000.  De- 
fendant answered,  admitting  the  corporation, 
that  it  was  adjudged  bankrupt,  and  that 
plaintiff  was  appointed  trustee;  admits  the 
sale  of  the  propwty  of  the  bankrupt  by  the 
trustee;  admits  that  the  amount  realized 
from  the  sale  of  the  property  was  Insufficient 
to  pay  the  debts  of  the  bankrupt  and  that 
the  order  as  set  forth  In  the  complaint  was 
duly  made  by  the  district  court;  bnt  aT«ni 
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that  It  was  afterwards  modified  to  read  u 
follows:  "Ordered  tbat  Oe  aforesaid  order, 
made  and  entered  on  the  24tb  day  of  Jane, 
1890,  be  modified  and  amended  by  adding 
thereto,  as  f<4IowB:  Prorldlng  that  this  »• 
der  shall  not  preclude  the  stockholder  against 
whom  an  assessment  has  been  made  from 
setting  up  the  dtfense,  that  he  is  not  in- 
debted to  the  said  tmstee  as  repres«itatlve 
of  the  creditors  of  the  said  bankrupt,  or 
otherwise."  Defendant  denies  ttiat  he  sub- 
scribed  for  10,000  or  any  other  nmnber  of 
duures  at  the  onlasned  eai^tal  stock,  bnt  al- 
leges that  be  purchased  from  tbe  bankrupt 
corporation  10,000  shares  of  this  stotA  at  the 
agreed  price  of  cents  per  share,  which  be 
paid,  and  that  the  stoA  was  Issued  to  him; 
that  It  was  agreed  by  and  betwe«i  the  com- 
pany and  defendant  that  llie  defendant 
should  sot  be  called  nptm  for  any  other, 
further  or  greato*  sum  per  share  than  26 
oentB.  Defendant  admits  the  ""fc^^g  of 
tbe  demand  by  plaintiff,  and  that  he  has  not 
paid  thie  call  or  assessment  <ndered  by  the 
United  States  District  Court  By  his  repli- 
cation plaintiff  denies  the  making  of  the 
contract  as  alleged  In  defendanf s  answor. 

The  cause  was  duly  tried,  and  It  was 
shown  In  the  making  of  plaintiff's  case  tbst 
the  contract  was  made  between  defendant 
and  the  corporation  snbstantlaMy  as  alleged 
In  the  answer,  t2ut  the  order  of  the  district 
court  was  made  as  alleged  In  the  complaint, 
and  that  defendant  failed  to  pay  the  call.  It 
la  not  claimed  plaintiff  that  he  either  al- 
leged or  proved  the  amount  of  the  Indebted- 
ness of  the  anrpwatlon.  At  ttie  dose  at 
Idatntlff*B  case  defradant  moved  for  a  non- 
suit for  the  following  reasons:  "First,  be- 
cause tbe  complaint  does  not  state  facts  suf- 
HxAeaA  to  constitute  a  cause  of  action;  second, 
under  the  pleadings  and  testimony  In  this 
case  ttie  plaintiff  shoold  not  have  Judjnnent 
against  tbe  defendant;  ttilrd.  by  the  pleadings 
and  evidence  tt  appears  that  the  plaintiff  can- 
not maintain  this  suit  against  the  defendant." 

W.  L.  Dayton  and  James  H.  Pershing,  for 
plaintiff  In  error.  Clinton  Beed,  fbr  defend- 
ant In  error. 

BAILEY,  J.  (after  stating  the  facts).  It 
will  be  observed  that  the  order  of  the  federal 
court  does  not  asstmie  to  set  aside  the  con- 
tract between  the  corporation  and  the  de- 
fendant; neither  does  It  find  the  amount  of 
the  Indebtedness  for  the  payment  of  which 
recovery  must  be  had  upon  this  trnst  fund. 
The  complaint  in  this  action  does  not  all^e 
the  amount  of  the  Indebtednesa,  and  tbe 
amount  was  not  proven.  It  la  Incnmbent 
upon  the  trustee  In  bankruptcy  In  a  case 
like  this  to  show  the  amount  which  was  ac- 
tually required  to  discbarge  tbe  obligations 
of  the  delinquent  sto(^holder  to  tbe  corpora- 
tion creditors  because  the  stockholder  does 
not  owe  the  corporation  any  money,  and  he 
is  only  Indebted  to  tbe  trustee  in  bnnkruptt^, 
If  at  all,  which  we  do  not  decide^  in  a  sum 


anffldent  to  discharge  the  obUgations  of  the 
corporatiML  Until  tbe  amount  of  theee  ob- 
ligatlcms  Is  tetermlned,  no  Judgment  could 
be  raidwed  against  the  stockholder. 

In  Scovlll  V.  Thayer^  lOS  U.  B.  148,  26  L 
nd.  968,  tbe  proceedings  were  substantially 
as  they  ara  herein.  A  contract  abnllar  to 
the  me  Involved  here  was  made  between  tba 
corpwatlon  and  the  stockholders.  Tbe  court, 
speaking  throu^  Hr.  Justice  Woods,  an- 
nounced the  following  doctrine:  *^e  doc- 
trine of  this  court  Is  that  such  a  contract, 
though  binding  on  tiie  company.  Is  a  fraud 
In  law  on  Its  auditors,  wbidi  they  can  set 
aside ;  fiiat  when  their  rights  Intorvene  and 
tbetr  claims  are  1»  be  aattefled,  toe  stockhold- 
ers can  be  required  to  pay  their  stock  in 
full.  The  reason  is  that  the  stock  subscrib- 
ed Is  considered  In  equity  as  a  trust  fund 
for  tbe  pi^mttit  of  creditors.  It  Is  so  held 
oat  to  tbe  public,  wbo  have  no  means  of 
knowing  the  private  contracts  made  between 
the  corporation  and  its  stockholders.  The 
creditor  has,  therefore,  tbe  right  to  presume 
that  the  stoA  sabscrlbed  has  been  or  will 
be  paid  up,  and,  If  it  Is  not,  a  court  of  equity 
will  at  bis  Instance  require  it  to  be  paid. 
In  this  case,  the  managers  and  agents  of  tbe 
bankrupt  company  bad.  In  effect,  represent- 
ed to  the  public  that  all  Its  capital  stodi  bad 
been  subacrlbed  for,  and  bad  been  or  would 
be  paid  in  full.  Considered,  therefore,  in 
tbe  view  of  a  court  oi  equity,  tbe  contract 
between  the  ctmipany  and  Its  stockholders 
was  this,  namely,  that  tbe  stockholders  should 
pay,  say,  for  example,  $20  per  share  on  their 
stock  and  no  more,  nnless  it  became  neces- 
sary to  pay  mwe  to  satisfy  the  creditors  of 
the  comimny,  and  when  the  necessity  arose 
and  the  amount  required  was  ascertained, 
then  to  make  such  additional  payment  on 
the  Bto<*  as  the  satisfaction  of  the  claims 
of  creditors  required.  When  the  company 
was  adjudicated  a  bankrupt,  the  assignees 
were  bound  by  this  contract,  thus  equitably 
construed.  Thrfr  duty  was  to  collect  a  suf- 
ficient sum  upon  the  unpaid  stock,  which, 
with  the  other  assets  of  the  company,  would 
be  sufficient  to  satisfy  the  company's  credit- 
ors. They  were  authorized  to  collect  no 
more.  If  It  should  turn  out  that  the  othee 
assets  were  sufficient,  no  action  would  lie 
against  the  stockholder  for  the  balance  due 
on  his  stock.  For  if  In  a  bankruptcy  pro- 
ceeding any  surplus  remained  after  payment 
of  debts,  It  would  go  to  the  company  and  not 
to  the  stockholders.  And  we  have  seen  that 
the  company  In  this  case  would  have  no  right 
to  any  surplus.  *  *  *  In  this  case  there 
was  no  obligation  resting  on  tbe  stockholder 
to  pay  at  all  until  some  authorized  demand 
In  behalf  of  the  creditors  was  made  for  pay- 
ment Tbe  defendant  owed  tbe  creditors 
nothing,  and  he  owed  tbe  company  nothing 
save  such  unpaid  portions  of  bis  stock  as 
might  be  necessary  to  satisfy  the  claims  of 
the  creditors.  Upon  the  bankruptcy  of  tbe 
company  bto  obligation  was  to  pay  to  the  as- 
signees, upon  demand,  such  an  amount  upon 
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hlB  nnpald  stmA  as  would  be  Buffldent,  with 
tbe  otlwr  assets  of  the  company,  to  pay  tts 
debts.  Be  was  tmd^  no  obligation  to  pay 
any  more,  and  he  was  under  no  obligation 
to  pay  ai^tblnib  until  tbe  amonnt  necessary 
for  him  to  pay  was  at  least  approximately 
ascolalned.  Until  thai  bis  obligation  to  pay 
did  not  become  completa  Bat  not  only  was 
It  necessary  that  the  amonnt  required  to 
satisfy  creditors  should  be  ascertained,  but 
that  the  agreement  betwe^  tbe  company 
and  tbe  stocUudder,  to  the  ect  that  tbe 
latter  should  not  be  required  to  make  any 
fnrthn  payments  on  ids  stock,  should  be  set 
aside,  as  In  fnud  of  credltcws.  No  -action 
at  law  would  lift  to  recoTer  tbe  unpaid  bal- 
ance due  on  the  stock  until  this  was  done." 

We  coDslder  the  foregoing  to  be  the  law 
«f  ttiis  case.  The  lodgment  of  tbe  district 
eonrt  must  therefore  be  affirmed. 

Afllrmefl. 

OABBBBT.  O.     and  OUNTEB,  eoaeax. 


PBUCBH  T.  MAXWBU*. 

(Snprane  Coort  of  Colorado.  Oct  2,  1905.) 

Brror  to  District  Court,  Arapahoe  Cbun^; 
P,  Lb  Palmer,  Judge. 

Action  by  W.  B.  Felker,  Jr.,  as  trustee  In 
bankruptcy  of  tbe  W.  D.  Smith  Cycle  Com- 
pany, against  John  H.  Maxwell.  From  a 
Judgment  for  defoidant,  piaiwtiir  brings  «^ 
for.  Affirmed. 

Rehearing  denied  November  6, 1900. 

W.  L.  Dayton  and  James  H.  Pershing,  for 
Idalndir  In  error.  Clinton  Reed,  An-  d^end- 
ant  in  error. 

BAJLBT,  J.  Tbe  principles  iUTOlved  in 
this  action  are  the  same  as  those  in  Felker, 
Tmstee,  v.  Dennis  Sullivan,  83  Pac.  213 
wherein  the  Judgment  of  the  district  court 
was  recratly  affirmed  by  this  court  The 
same  order  will  be  entered  herein,  that  the 
Judgment  of  the  district  court  be  affirmed. 

OABBBBT,  O.J^  and  GUNTBB.J^  concur. 


HARBISON  T.  GABBON  TIMBER  CO.  et  tfl. 
iSnprme  Court  of  Wyoming.  Dec.  80,  1905.) 
1.  CoBPoaAZion»— OiTiL  Actions— Tkhuk  — 

Stattjtss. 

Under  Rev.  St.  1899,  {  8500,  which  pro- 
rides  that  an  action  other  tlian  those  brought 
tor  the  reeovoy  of  real  estate,  specific  per- 
formanos,  and  for  a  fine,  etc.,  when  brought 
against  a  domestic  corporation,  may  be  brought 
in  tbe  county  in  which  it  is  situate  or  has  Its 
principal  place  of  business ;  section  8606,  which 
declares  that  "erery  other  action"  than  those 
against  carriers,  turnpike  companies,  and  non- 
residents and  foreign  corporations,  must  be 
brought  in  the  county  in  which  a  defendant  re- 
sides; section  8610,  which  provides  that  when 
an  actkm  is  tightly  brought  in  a  county  a  sum- 


mons may  be  Issued  to  any  other  coun^  against 

other  defendants;  and  section  34S0,  providing 
that  any  peraou  may  be  made  a  defendaot  when 
a  necessary  party  to  the  settiement  of  the  con- 
trovenv-— an  action  against  an  indlvidiul  re- 
siding m  one  county  and  a  domestic  corporation 
havinjff  Its  principal  office  In  another  couoty,  for 
damages  in  consequence  of  their  joint  negligence 
in  conducting  log  drives  in  a  river.  Is  properly 
brouriit  in  the  coun^  of  the  residents  of  the 
IndividuaL 

2.  Samk— Service  ov  Pboobss  on  Cokpoba- 

TIONS— StATUTM. 

The  word  "county"  in  Rev.  St.  1899,  I 
3516,  which  provides  that  a  summons  against  a 
domestic  corporation  may  be  served  on  its  diief 
officer,  or,  If  he  be  not  found  in  the  "county," 
on  subordinate  officers,  or,  if  none  of  these  can 
be  found,  by  a  copy  left  at  the  office  of  the  cor- 
iwration,  means  the  "county"  in  which  the  cor- 
poration has  its  principal  office,  and  not  tlie 
county  in  which  it  may  be  sued  as  a  Joint  de- 
fendant ;  and  when  so  sued,  tbe  summons  must 
issue  to  and  be  served  In  the  county  of  Its  resi- 
dence, unless  service  is  made  as  provided  by  Sess. 
Laws  1908,  p.  62,  c.  68,  requiring  every  domestic 
corporation  to  appoint  an  agent  on  whom  serv- 
ice ot  process  may  be  made. 

Error  to  District  Court,  Albany  County; 
Charles  B.  Carpenter,  Judge. 

Action  by  Frank  O.  Harrison  against  the 
Carbon  Timber  Company  and  others.  There 
was  an  order  quashing  and  setting  aside  the 
summons  and  return  thereon  against  defend- 
ant tbe  Carbon  Timber  Company,  and  plain- 
tiff brings  error.  Affirmed. 

N.  SL  Corthell,  for  plalntUC  In  error.  Mc- 
Mlcken  ft  Blydadnngh,  fw  defttidant  in 
ror  Carbon  Timber  Co. 

BEARD,  J.  The  plaintiff  in  error  commen- 
ced this  action  in  the  district  court  of  Albany 
county  against  the  defendants  In  error  to  re- 
cover damages  alleged  to  have  been  snstalned 
by  him  by  reason  of  the  n^llgence  of  defend- 
ants In  conducting  log  drives  in  Rock  creek  In 
the  years  1901  and  1902.  Summons  was  is- 
sued, directed  to  the  sheriff  of  Albany  coun- 
ty, and  was  there  served  upon  the  defendant 
Yagner  personally,  and  service  was  attempted 
to  be  made  at  tbe  same  time  and  place  upon 
the  defendant  Carbon  Timber  Company,  a 
domestic  corporation,  by  delivering  a  copy  of 
the  summons  to  Vaguer ;  he  being  tbe  presi- 
dent of  said  company.  Summons  was  Issned 
to  Carbon  county,  and  was  there  served  upon 
the  other  defendants,  Meyer  and  Oleaon. 
The  timber  company  appeared  specially  by  Its 
attorneys,  and  moved  to  quash  and  set  aside 
the  summons  and  tbe  return  of  the  sheriff 
thereon  for  the  following  reasons:  (1)  That 
the  return  of  the  sheriff  did  not  show  service 
of  summons  upon  tbe  company  within  the 
county  of  Albany.  (2)  That  tbe  principal 
place  of  business  of  the  company  was  not 
vritbln  Albany  county.  (3)  That  the  resi- 
dence of  the  company  was  not  situated  with- 
in Albany  county,  nor  was  tbe  corporation  sit- 
uated within  said  county.  (4)  That  said  cor- 
poration had  no  office  or  place  of  business 
and  did  not  conduct  Its  <^rations  in  Albany 
county.  This  motloa  was  supported  affi- 
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davits,  ifbovtng  tiiat  Hm  tnwlneM  oporationB 
of  the  company  were  conducted  In  Carbon 
county,  where  It  had  its  principal  office;  tliat 
it  had  no  office  or  other  place  of  bnsliien  ont- 
Bide  of  said  county,  or  any  residence  else- 
wh^,  and  tbat  It  did  not  conduct  its  opwa- 
tlons  In  Albany  county,  and  was  not  situated 
tbere,  and  bad  no  office  or  place  of  business 
there.  These  facts  are  not  controverted. 
Tbe  motion  was  sustained  by  the  district 
conrt,  and  tbe  only  questions  In  the  case  are 
wbetbw  or  not  that  decision  was  right 

It  is  contended  by  counsel  toe  the  com- 
pany that  It  could  not  be  sued  rightfully  In 
Albany  county,  It  twlng  a  corporation  organ- 
ized and  existing  under  the  laws  of  this  state, 
and  having  Its  residence,  principal  office,  and 
place  of  bUBlnees  In  Carbon  county,  and  hav- 
ing no  office  or  place  of  business  elsewhere; 
and  that  service  could  not  be  made  upon  It  by 
service  upon  Its  president  outside  ot  the  coun- 
ty in  which  It  was  tituated  <w  had  its  princi- 
pal <^ce  or  place  of  business.  The  questions 
thus  presented  must  be  determined  iq>on  the 
proper  construction  of  our  statutes  as  found 
in  sections  8496  and  8506.  c.  6,  inclusive,  and 
sections  8510  and  8516,  c.  0.  Rev.  St  1889, 
and  chaptw  S3,  p.  62,  Sess.  Laws  1908.  The 
first  four  of  those  sections  relate  to  the  place 
where  certain  local  actions  must  be  brought 
and  It  iB  conceded  that  this  case  does  not 
come  within  either  of  those  provisions.  Sec- 
tion 3600  is  as  follows :  "An  action  other  than 
those  mentioned  In  the  first  four  sections  of 
this  chapter,  against  a  corporation  created 
under  the  laws  of  this  state,  may  be  brought 
in  the  county  In  which  such  corporation  Is 
situate,  or  has  Its  principal  office  or  place  of 
business ;  but  If  such  corporation  Is  an  Insur- 
ancecompany,  the  action  may  be  brought  In  the 
county  vhnein  the  cause  of  action,  or  some 
part  ttiereof,  arose."  Sections  8501  and  8002 
provide  that  certain  actions  ^inst  the  own- 
er or  lessee  of  a  line  of  mall  stages  or  other 
coaches,  against  a  railroad  company,  and 
against  a  turnpike  road  company  may  be 
brought  in  any  county  through  or  Into  which 
such  road  or  line  passefl.  or  In  which  any  part 
of  the  road  lies.  Section  3503  provides  that 
when  the  charter  prescribes  the  place  where  a 
suit  must  be  brought,  tbat  provision  shall 
govern.  In  this  case  It  Is  not  claimed  that 
Its  charter  provides  where  the  corporation 
must  be  sued.  Section  3604  relates  to  actions 
against  nonresidents  and  foreign  corporations. 
Section  3005  Is  as  follows :  "Every  other  ac- 
tion must  be  brought  In  the  county  In  which  a 
defendant  resides  or  may  be  summoned,  except 
actions  against  an  executor,  administrator, 
guardian  or  trustee,  which  may  be  brought  in 
the  county  wherein  be  was  appointed  or  re- 
sides. In  which  case  summons  may  issue  to 
any  county."  Section  8510  provides:  "When 
the  action  Is  rightly  brought  In  any  county, 
according  to  the  provisions  of  chapter  five  of 
this  title,  a  summons  may  be  Issued  to  any 
other  count7,  against  one  or  more  of  the  de- 
fraidants,  at  ths  plalntUTa  request;  hot  no 


makw  or  acceptor,  w  If  the  bill  Is  not  acospt- 
ed,  no  dnwer  of  an  Instrument  for  the  pay- 
ment of  mooey  only,  shall  be  hdd  liable 
In  an  action  thCTeon,  e^^pt  on  warrant  ot  at- 
torney, In  any  oUier  comity  otiwr  than  tba 
one  in  which  w  one  of  the  Joint  makera, 
or  acc^tors  w  drawers  resides  or  Is  sum- 
moned." 

There  Is  no  questi<m  raised  tiie  motion 
In  this  case  that  the  action  was  not  rlt^tly 
brought  in  Albany  coun^  against  the  defends 
ant  Tagner,  ma  is  It  claimed  that  had  the 
defendant  Carbon  Timber  Company  been  an 
individual  instead  of  a  domestic  oorporatl<m, 
with  Its  principal  office  and  place  of  business 
in  Carbon  county,  it  would  not  under  tbe 
facts  allied  in  the  petition,  have  been  rightly 
made  a  defendant  In  the  action.  But  It  la 
contended  that  because  It  Is  a  corporation 
created  under  tbe  laws  at  tbta  state,  It  could 
not  be  soed  elsewhere  than  In  the  county  oC 
Its  residence,  whether  It  was  the  only  defend* 
ant  or  was  sued  Jointly  with  a  residoit  of 
the  conn^  In  which  tbe  action  was  commoi- 
ced  (tiiat  conn^  being  othw  than  that  of  the 
resldoice  of  tbe  oorporatioi]^ ;  and  that  sec- 
tion 8500  limits,  under  all  circumstances,  the 
right  to  bring  an  action  against  such  corpora- 
Htm  to  the  county  in  which  it  is  situate  w 
has  Its  prlnclfMiI  office  or  place  of  business. 
That  section  provides  where  a  suit  may  be 
brought  against  such  a  corporation,  and  It 
may  be  conceded  tbat.  If  It  Is  the  sole  defend* 
ant  It  must  be  brought  In  the  county  of  its 
residence ;  but  we  fall  to  find  anything  in  the 
statute  prohibiting  the  Joining  of  a  corpora- 
tion with  other  defendants  where  tbere  is  a 
Joint  liability.  In  this  action  tbe  defendante 
are  charged  aa  Joint  tort  feasors,  and  are 
Jointly  and  severally  liable,  if  the  allegations 
of  tbe  petition  are  true.  It  Is  provided  In  sec- 
tion 3480  that  "any  person  may  be  made  a  de- 
fendant who  has  or  claims  an  interest  in  the 
controversy  advwse  to  the  plaintiff  or  who  Is 
a  necessary  party  to  a  complete  determina- 
tion or  settlement  of  a  question  Involved 
therein."  If,  therefore,  the  corporation  was 
rightly  Joined  as  a  defendant  with  Yagner, 
and  the  suit  was  rightly  brought  against  him 
in  Albany  county.  It  was  then  rightly  broi^bt 
In  that  county,  and  the  court  of  that  coun- 
ty would  acquire  Jurisdiction  of  tbe  person  of 
the  defendant  company  by  proper  service  of 
summons  upon  It  unless  section  3600  is  ex- 
clusive. As  Stated  above,  it  may  be  conceded 
tbat  It  Is  so  In  actions  where  the  corporation 
is  the  only  defendant;  but  if  It  be  held  to 
apply  to  actions  in  which  the  corporation  Is 
properly  Joined  with  other  defendants,  then 
the  statute  would  prohibit  the  Joining  of  two 
domestic  corporations  Jointly  liable.  In  an  ac> 
tlon  either  on  contract  or  In  tort  where  they 
are  residents  of  different  counties.  The  poli- 
ty of  the  law  has  always  been  to  avoid  a 
multiplicity  of  suits,  and  sections  8480  and 
3510  were  evidently  enacted  for  that  purpose. 

The  words  "every  other  action,"  as  used 
in  section  8605,  were  not  intended,  ws  think* 
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to  «ndiid«  tteOxmB  tiich  as  tbe  one  at  bar, 
where  several  defendants  might  be  rightly 
Joined.  ThlB  eonstmctlon  la  dlrecOy  support 
ed  tbe  dedstons  o<  tbe  court  of  oommon 
pleas  In  Obio  In  the  cases  of  Stanton  t.  In* 
qnlrer  Go.  et  aL,  7  Ohio  X.  P.  S89,  and  Bald- 
win T.  Wilson  et  aL,  Id.  B06,  and  by  the  dr- 
cnit  court  of  Ohio  in  Balttmore  &  O.  B.  Co. 
T.  UcPeek  et  al.,  16  Ohio  Oir.  Ot  R.  87. 
While  these  dedalons  are  not  by  courts  of 
last  reeort,  they  are  not  witboat  weight 
And  m  Cttr  of  Fostoria  t.  Fox.  60  Ohio  St 
840.  54  N.  EL  870,  where  tbe  corporation  was 
tbe  sole  defendant,  tbe  conrt,  in  considering 
section  tS088  of  tbe  Ohio  statute,  which  is 
Identlcnl  wltb  oar  section  3B10,  said:  'This 
section  can  raily  aivly  where  tiie  action  has 
been  rightly  brought  in  the  county  where 
eomraenoed.  thta  action  had  not  been  r^t- 
ly  bron^  In  Hancock  county,  wliere  tbe 
sununons  was  issued  to  tbe  sberiflT  of  Soieca. 
It  bad  not  In  law  been  brought  at  all.  and 
could  not  be  regarded  as  brought  until  the 
dty  bad  been  rigfatiy  summoned.  It  is  tbe 
only  defoidant  to  the  action."  Tbls  language 
Is  not  dedslTe.  but  IndlcatlTe  of  the  applica- 
tion of  that  section  to  actltms  where  a  cor- 
poration is  a  Joint  defendant 

The  case  of  Western  Travelers*  Acc.  Ass*n 
T.  Taylor  (Neb.)  87  M.  W.  060,  is  dted  by 
eonnstf  for  defendant  but  in  that  case  the 
Insoranoe  company  was  the  sole  defendant, 
and  it  was  held  that  it  could  not  be  sued 
outside  of  the  county  of  its  raldeoce  under 
tbe  facts  alleged;  but  the  question  we  are 
now  conddOTing  was  not  in  that  case.  An 
SndlTidnal  cannot  be  sued  in  a  county  where 
be  does  not  reside  or  cannot  be  summoned  If 
sued  alone;  but  wban  tbe  action  is  rIgSitly 
brought  against  blm  JolnUy  with  another  In 
a  county  otber  than  tbat  of  hia  reddew».  a 
•mnmons  may  Issue  to  and  be  served  upon 
Mm  in  tbe  county  where  be  resides,  and  Ju- 
risdiction of  his  person  be  thus  obtained; 
and  we  can  see  no  good  reason  why  tbe  same 
rule  should  not  ai^ly  to  a  corporation  whow 
It  is  a  Joint  defendant  The  only  reason  sug- 
gested In  ai^nment  of  counsel,  otJier  than 
that  claimed  under  section  8600,  is  incoa- 
vwleooe;  but  we  are  unable  to  discovw 
wherein  a  corporation  would  be  more  Incon- 
vwUDced  In  sncb  a  case  than  an  individual. 

Tbe  construction  we  bave  placed  upon  sec- 
ttoOB  8000^ 8006*  and  SfilO  givea  force  and  effect 
to  each,  and  does  violence  to  neither.  We 
are  of  the  opinlcHi,  tlier^lttf^  tliat  undor  tbe 
allegations  of  the  petition  the  action  was 
rii^tly  brougbt  in  Albany  county.  We  do 
not  wlsli  to  be  undostood,  however,  as  hold- 
ing tliat  by  merely  making  a  party  a  mnnlnal 
defendant  it  would  authorize  the  bringing  of 
an  action  against  a  corporation  or  an  Indi- 
vidual resident  In  anotber  county. 

We  come  then  to  the  gnestlon,  can  a  do- 
mestic  corporation  be  l^lly  smnmoned  in 
stt  actkm  1^  making  service  iq»n  Its  preit 
dent  outside  of  tbe  county  where  It  Is  situate 
or  has  its  iffindpal  office  or  place  ot  bnslneaa, 


and  in  a  coun^  where  it  baa  no  office  or 
agent  and  where  it  conducts  no  part  of  ita 
operations?  The  provlstons  of  onr  statutes 
for  service  of  summons  against  corporations 
such  as  the  one  In  this  case  are  contained  In 
section  3616.  Bev.  St  1899«  and  chapter  68. 
p.  62,  Sees.  Laws  1008,  and,  so  far  as  applica- 
ble here,  are  as  follows:  "A  summons 
against  a  cwpwation  may  be  served  upon 
tbe  president  mayor,  chairman  or  president 
of  tbe  board  of  directors  or  trustees  or  otbtf 
chief  officer,  or  If  its  chief  officer  be  not 
found  In  tbe  county,  vpan  its  caahier,  treaa- 
vr&,  secretary,  clerk  or  managing  agent  or 
If  none  of  tbe  aforesaid  officers  can  be  found, 
by  a  copy  left  at  tbe  office  or  usual  place  of 
business  of  such  corporation  with  the  pmon 
having  charge -thereof."  The  Session  Laws 
above  rtferred  to  provide  fbr  the  appointment 
of  an  agrat  upon  whom  service  may  be  madfc 
Tbe  determination  of  this  question  depends 
upon  the  meaning  of  the  word  "county"  as 
used  In  the  portion  of  the  aectlon  quoted 
above.  If  It  means  the  county  in  which  the 
action  is  brought  thai  service  m^  be  made 
In  that  cobnty.  If  It  means  the  county  where 
tbe  corporation  Is  situate  or  baa  Its  principal 
office  or  place  of  business,  it  must  be  served 
there,  whether  upon  the  preslitoit  or  other 
diief  officw.  or  otherwise.  It  Is  clear  that 
the  Btatuta  refers  to  a  alngle  summoiu,  and 
a  summons,  when  Issued,  shall  be  directed 
to  tbe  sheriff  of  tbe  county,  commanding  him 
to  notify  the  defendant  tbat  be  has  bees 
sued,  eto.  If  the  defendant  is  a  cwporatkm, 
the  sheriff  most  first  seA  tbe  ivesident  or 
other  chief  officer;  if  neither  of  them  can  be 
found,  then  he  is  to  look  tat  the  treasurer 
or  other  officer  named  in  the  section,  and. 
if  neither  of  than  can  be  found,  he  may  then 
leave  a  copy  of  the  summons  at  the  ofBoe  or 
usual  place  of  business  of  swA  corporatton, 
wltb  tbe  pOTscm  having  chai^  thereof.  Mow 
it  is  apparent  that  If  the  summons  is  issued 
to  the  sheriff  of  tbe  county  In  which  tiie  ao 
tlon  is  brought  and  no  officer  of  tbe  corpora- 
Uaa  can  be  found  In  bla  county,  he  could  not 
go  into  anothw  county,  and  tiiere  serve  it  1^ 
leaving  a  copy  at  Its  office.  Three  methods 
of  service  are  provided  tor,  and  If  the  vrord 
"county"  as  used  in  tills  aectlon  meana  the 
county  where  tbe  action  is  brought  Iben  13ie 
service  could  not  possibly  be  made  by  the 
sheriff  of  that  county  by  the  third  method; 
while  it  '^county"  means  tbe  coun^  of  tbe 
residence  of  the  corpiffatlou,  tbe  service  can 
be  made  in  dtber  of  the  three  metbod&  In 
Western  Travelers*  Aoc.  Ass'n  v.  Taylor 
(Neb.)  87  N.  W.  960-864.  it  Is  said:  "It  Is 
not  reasonable  to  suppose  that  the  Legis- 
lature intended  search  to  he  made  by  tbe 
sh«lff  where  there  was  no  proqiiect  that  the 
officers  or  agents  of  the  corporation  would 
be  found.  Tbe  {dace  to  look  for  tbe  officers 
or  agenta  of  a  oorporatl(Hi  ia  at  the  place  of 
business  of  such  corporation,  and  not  In  some 
county  distant  from  its  place  of  business, 
whne  there  would  be  no  reasonable  apecU- 
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tkm  of  flndins  them.  The  pFeanmptloii  la 
tbat  (rfBcen  ctf  a  oocporatlon  will  be  fomid  at 
Ita  place  of  btulneaa.'*  That  case  waa  a  niit 
against  an  Insurance  company  having  Ita 
IKrlndpal  place  of  business  In  Hall  oDtrnty* 
Neb.,  and  suit  was  commenced  in  Dooglaa 
county,  and  service  attempted  to  be  made 
upon  the  corporation  by  serving  its  secretary, 
who  was  fonnd  In  Douglas  county  vptm  the 
business  of  the  corporation  out  of  which  the 
suit  arose,  and  It  was  held  by  the  Supreme 
Court  of  that  state  tbat  the  service  was  In- 
fufflclent,  and  gave  the  court  no  Jurisdiction 
over  the  pereon  of  the  d^Tendant  corpwatlmi. 
We  are  of  the  opinion  that  the  county  re- 
ferred to  In  the  section  of  the  statute  undor 
consideration  Is  the  county  where  the  cor- 
poration is  situated  or  has  ita  prlncli>al  ofllce 
or  place  of  business,  and  not  the  counly  in 
which  it  may  be  sued  as  a  Joint  defendant, 
and  that  amnmons  against  it  In  such  caae 
should  Issue  to  and  be  served  in  the  county 
of  its  residency  unless  service  is  made  as 
provided  in  chapta  68,  p.  62,  Sees.  Laws  1906. 
This  constmctloa  of  the  statute  flnda  some 
sapport  in  City  of  Fostorla  v.  Fox,  supra, 
Baltlmcve  &  O.  S.  Co.  t.  UcPeA,  supra, 
Holgate  V.  Oregon  Pac.  By.  Co.  (Or.)  17  ^c. 
868,  and  Ban  Antonio  &  A.  P.  By.  Co.  et  al. 
V.  Oravea  (Tex.  Civ.  App.)  4&  8.  W.  UOB, 
although  most  of  these  dedslons  weve  under 
statntee  somewhat  different  from  ours. 

Some  objections  are  m&He  to  the  sufficiency 
at  the  return,  but.  as  tbe  mllng  of  the  dle- 
trlct  court  la  sustained  for  tbe  reasons  above 
stated,  they  need  not  be  considered.  The  or- 
der of  the  district  court  In  sustaining  the  mo- 
tion Is  affirmed. 

Affirmed. 

POTTEB,  a     and  SCOTT,  District  Judge, 

concur. 

VAN  ORSDEU  J.,  having  announced  his 
disqualification  to  sit  in  this  case,  RICHARD 
H.  SOOTT,  Judge  of  the  district  court  of  the 
First  dlatrlct,  was  called  In  to  sit  in  his 
stead. 


MAU  V.  STONBR  et  aL 

(Supreme  Court  of  Wyoming,  Nov.  8,  190B. 
On  Rehearing,  Dec.  80,  1905.) 

1.  Wateb  and  Wateb  GOUBSBIh-lBBiaAIIOn 
— Pabtnkbbhip  DrroH— Dibtbibutebs  of 

Wateb. 

Under  Bev.  St  1690,  |  910,  aa  amended  by 
Seas.  Laws  1903,  p.  122,  c  93,  providing  that 
the  hearing,  on  a  petition  to  the  district  court 
of  a  partner  in  an  irrigation  ditch  for  appoint- 
ment of  a  suitable  person  to  distribute  the 
waters,  the  partners  being  unable  to  agree  on 
the  distribution,  shall  be  htfore  the  coart,  the 
judge  thereof,  or  a  court  commissioner,  on  the 
day  fixed  in  the  summons  for  answer,  or  as 
soon  afterwards  as  possible,  and  that  the  de- 
cision so  rendered  shall  be  final  unless  an  ap- 
peal  is  taken  to  the  district  court,  appeal  will 
not  lie  from  the  district  coart  from  the  <H-der 
of  appointment,  the  effect  of  which  Is  tem- 
porary  in  character,  and  to  meet  an  Immediate 
cmCTgencys 


2.  Appeal— Right  undeb  CoKBrmmoM. 

Under  ConsL  art  S  2>  providing  tbat  the 
Supreme  Court  shall  have  general  appellate 
jurisdiction,  and  shall  have  a  general  superin- 
tending control  over  all  inferior  courts,  undo- 
sucli  rules  and  regulations  as  may  be  prescribed 
by  law,  section  18,  providing  that  writs  of  er- 
ror and  appeal  may  be  allowed  fr<»n  dedslona 
of  tbe  dlBtrfct  courts  to  the  Snprone  Court,  un- 
der such  regulations  as  may  be  prescribed  by 
law,  and  section  23,  providing  that  apfteals  shall 
lie  from  the  final  decisions  of  Justices  and  police 
magistrates  In  such  cases  and  pursuant  to  snch 
regulations  aa  may  be  prescribed  by  law,  right 
of  appeal  to  the  Supreme  Court  u  not  guar- 
antied in  ail  cases ;  out,  at  least  in  a  special 
or  summary  proceeding  uokoown  to  the  common 
law,  the  Legislature  may  make  the  Judgment 
of  the  district  court  finaL 

On  Rehearing. 

S.  Watebb  ard  Wateb  Coubses— Ibbioatios 
— Pabtneebhip  Ditch— Pbocmdings  fob 

DlOTBIBUTION — APPEAI.. 

Rev.  St  1889,  §  910,  provides  that  the  hear- 
ing on  petition  to  the  district  court  for  appoint- 
ment of  a  person  to  distribute  the  waters  of  a 

fiartnership  ditch  maj  be  before  the  coart,  the 
adge  thereof,  or  a  district  conrt  commissioner, 
and  that  the  decision  of  the  court  Jadge.  or 
commissioner  shall  be  QnaL  Sess.  Laws  1903, 
p.  122,  c  93,  amendatory  thereof,  provides  that 
the  decision  so  rendered  shall  be  final  unless  ap- 
peal is  taken  to  the  district  court.  Beld,  that 
the  words  "the  decision  so  rendered  shall  be 
final"  do  not  mean  that  the  decision  shall  be 
final  as  distinguished  tnaa  an  Interlocutoiy 
order,  bat  final  In  the  B«ise  that  there  shall  be 
no  further  appeal. 

4.  Same— MoDiricATion  of  Gekebai.  Stat- 

VTE  BT  XiATEB  SpBCIAL  STATUTI. 

The  general  provision  of  Bev.  St  1889. 
f  4249,  aa  to  appeal,  is  modified  so  far  as  con- 
cerns the  decision  on  application  for  appoint- 
ment of  a  person  to  distrfixite  tbe  waters  of  a 

Etnership  diteh.  by  MCtion  910,  as  modified 
Bess.  I«wa  19^  p.  122,  c  88,  iwoviding 
t  soch  dedsion  aball  be  final. 

Error  to  District  Court,  Uinta  County; 
David  H.  Craig,  Judge. 

Action  John  W.  Stoner  and  others 
against  Frank  A.  Man.  Judgment  for  plaln- 
ttffa.  Defendant  brings  error.  Dismissed. 

See  76  Pac.  684. 

J.  H.  Ryclunan  and  S.  T.  Com,  for  plain- 
tiff in  error.  Hamm  &  Arnold  and  3.  W. 
Lacey,  for  defendanto  in  error. 

VAN  OBSDBL.  J.  Tbls  action  was  la- 
Btltuted  in  the  district  court  of  Dinta  county 
by  tbe  defendanto  in  scror,  plaintiffs  below, 
for  tbe  appointment  of  a  sultoble  penoa  to 
distribute  betweoi  the  parties  to  this  actloi 
the  water  from  a  certain  Irrigating  dltdk  in 
said  county  known  m  tlie  "Man  CanaL"  The 
court  In  Ito  decree  found  that  the  parties  to 
the  suit  w»e  Joint  owners  of  tbe  canal,  and 
made  tiie  appointment  aa  prayed  for  In  the 
petition.  From  this  ot&BV  the  cause  was  ap- 
pealed to  tbls  court 

Counsel  for  defendants  In  error  contend 
that  an  appeal  will  not  lie  frmn  the  Judpuuit 
of  the  district  court  in  tbia  case,  and  that  this 
court  ia  without  Jurisdiction  in  tbe  premises. 
This  action  was  brought  nndar  tjbe  provl8l<ni8 
of  sections  908  to  914.  indualve.  Rev.  St  1889. 
Section  910  inovIdeB:  "The  hearing  provid- 
ed for  under  this  chapter  may  be  held  dtber 


Digitized  by 


•Wja) 


UAU  T. 


STONBB. 


219 


b^ore  the  court,  the  Jndge  ^reof  stttlng 
la  cbambera,  or  the  dlatrict  court  commis- 
sioner of  said  county,  and  shall  be  had  tip<m 
the  day  fixed  In  the  sammons  for  making 
answer  to  the  petition  filed,  or  as  soon  there- 
after a  possible,  and  the  decision  of  the  court. 
Judge,  or  oommiSBiouer  shall  be  final."  This 
section  was  amended  by  chapter  93,  p.  122, 
SesB.  Laws  1903,  to  read  as  follows:  "The 
Clearing  provided  for  under  this  chapter  may 
-be  beard  either  before  the  court,  the  Judge 
thereof  sitting  In  chambers,  or  a  district 
court  commissioner  of  said  county,  and  shall 
be  had  upon  the  day  fixed  In  the  summons  for 
making  answer  to  the  petition  filed,  or  as 
soon  tliweafter  as  possible.  The  decision  so 
rendered  shall  be  final  unles  an  appeal  Is 
taken  to  the  district  court  of  the  county, 
which  may  be  taken  In  the  manner  provided 
-for  appeals  from  Jt^tlce  court,  provided,  how- 
ever, that  the  Judge  or  court  commissioner 
ahall  fix  the  amount  of  the  undertaking  In 
appeal  according  to  the  value  of  the  property 
Involved  and  the  damages  which  may  be  sus- 
tained." Tbls  section,  as  amended,  provides 
-only  for  an  appeal  from  the  judge  In  chambers 
or  the  court  commissioner  of  the  district 
•court,  leaving  the  decision  of  the  district  court 
final.  We  think  this  amendment  will  not 
bear  any  other  reasonable  construction.  The 
very  effect  of  the  order  sought  Is  temporary 
In  character  and  to  meet  an  Immediate  emer- 
gency. It  was  manifestly  the  intention  of 
the  L^lslatare  that,  in  a  special  proceeding 
«f  this  kind,  the  order  being  for  temporary 
porpoeee,  the  objects  of  the  statute  should  not 
-be  obstructed  and  valuable  property  Interests 
Je^>ardlzed  by  the  delay  of  an  appeal  to 
this  court,  but  that  the  decision  of  the  district 
court  should  be  final  and  conclusive.  It  Is 
therefore  contended  that  Inasmuch  as  the 
Legislature  has  declared  the  decision  of  the 
district  court  to  be  final,  this  court  Is  without 
Jurisdiction  to  entertain  this  appeal.  If  this 
-contention  Is  correct,  a  Judgment  of  dismiss- 
al must  necessarily  follow.  It  is  well  settled 
that,  in  the  absence  of  a  direct  constitutional 
requirement,  the  right  of  appeal  does  not  ex- 
ist unless  expressly  conferred  by  statnte.  The 
right  to  have  a  Judgment  of  an  inferior  tri- 
bunal reviewed  by  writ  of  error  or  appeal  Is 
not  a  natural  or  inherent  right  It  pertains 
merely  to  the  mode  of  Judicial  procedure  or 
tbe  remedy.  Unless  It  Is  guarantied  as  a 
matter  of  right  in  the  Constitution,  the  Legis- 
lature has  power  to  pass  laws  not  only  reg- 
ulating the  mode  of  proceeding,  but  limiting 
the  cases  In  which  the  right  may  be  exercised. 
The  remedy  by  appeal  was  unknown  to  the 
Knglish  common  law,  hence  It  may  be  said 
that  in  both  England  and  the  United  States 
tbe  whole  matter  of  appellate  review  Is  reg- 
ulated almost  entirely  by  statute  law. 

Since  the  Legislature  has  declared  that  the 
Judgment  of  the  district  court  shall  be  final 
in  cases  brought  under  the  provisions  of  the 
statute  under  consideration.  It  becomes  Im- 
portant to  detwmlne  whether,  under  the  Con- 


stitution of  this  state,  the  right  of  appeal  Is 
guarantied  In  all  cases.  The  Constitution,  In 
defining  the  appellate  Jurisdiction  of  the  Su- 
preme Court,  provides:  *"I*e  Supreme  Court 
shall  have  general  appellate  jurisdiction,  co- 
ei tensive  with  the  state,  In  both  civil  and 
criminal  causes,  and  shall  have  a  general 
superlntendtiMC  control  over  all  Inferior 
courts,  under  such  rules  and  regulations  as 
may  be  pr^cribed  by  law."  Const,  art  6,  §  2. 
Section  18  of  the  same  article  provides: 
"Writs  of  error  and  appeals  may  be  allowed 
from  decisions  of  the  district  courts  to  the 
Supreme  Court  under  such  regulations  as 
may  be  prescribed  by  law."  And  again  In  tbe 
same  article  section  23  provides:  "Appeals 
sl^tl  He  from  the  final  decisions  of  justices 
of  the  peace  and  police  magistrates  in  such 
cases  and  pursuant  to  such  regulations  as 
may  be  prescribed  by  law."  Section  2  mere- 
ly defines  and  limits  the  Jurisdiction  of  the 
Supreme  Court  without  attempting  to  define 
the  manner  of  appeal  or  the  class  of  cases  in 
which  appeals  may  be  taken.  It  provides  that 
the  appellate  Jurisdiction  of  the  Supreme  Court 
shall  extend  throughout  the  state,  both  in 
civil  and  criminal  cases,  without  attempting 
to  define  how  It  may  be  exercised.  We  think 
the  expression  "under  such  rules  and  regula- 
tions as  may  be  prescribed  by  law"  refers  to 
and  limits  all  the  powers  conferred  by  the 
section;  In  other  words,  prescribes  how  tbe 
exercise  of  these  powers  may  be  regulated 
and  limited.  The  construction  of  section  2 
Is  materially  affected  by  the  provisions  of 
sections  18  and  23,  which  refer  particularly 
to  judgments  of  the  district  courts  and  Jus- 
tices of  the  peace  and  police  magistrates, 
where  the  whole  matter  of  writs  of  error  and 
api>eal8  Is  again  referred  to  the  L^slature. 
The  provision  In  section  23,  expressly  allow- 
ing tbe  Legislature  to  limit  the  cases  which 
may  be  appealed  from  courts  of  justices  of 
the  peace  or  police  magistrates,  to  that  ex- 
tent, clearly  allows  a  limitation  upon  the 
general  right  of  appeal  in  all  cases  to  this 
court — a  plain  contradiction,  on  the  face  of 
the  Instrument  itself,  of  the  contention  that 
the  right  of  appeal  In  all  cases  is  Kuarantled 
by  the  Constitution.  It  will  be  observed  that 
In  section  23,  where  the  word  "shall"  Is  em- 
ployed, a  word  generally  mandatory  in  its 
legal  acceptation,  the  worfia  "In  such  cases" 
are  used ;  thus  permitting  the  Legislature  to 
limit  the  cases  coming  under  that  section 
which  we  think  assist  In  the  construction  of 
section  18.  By  that  section  It  was  Intended 
merely  to  provide  that  the  Legislature  might 
allow  writs  of  error  and  appeals  when  It 
might  deem  it  most  expedient  tor  the  public 
welfare. 

We  have  been  able  to  find  but  two  states 
where  they  have  provisions  In  their  Consti- 
tutions exactly  similar  to  section  18  above 
quoted.  In  South  Dakota,  under  a  provision 
of  the  Constitution  the  same  as  ours  (section 
18,  art.  5),  the  Supreme  Court  construing  it 
said:   "By  It  th^  provided  that  'writs  of 
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erm  and  appeals  may  be  allowed  •  •  • 
tinder  such  regulations  as  may  be  preocrlbed 
by  law.'  Tbe  word  'may'  Is  evidently  used 
In  that  section  in  Its  propw  sense  as  per- 
mlsslTe,  and  not  in  tbe  sense  of  'must'  w 
'sball.'  Again,  by  section  20  of  the  same  ar- 
ticle, It  is  provided  that  'writs  of  error  and 
appeals  may  be  allowed  from  connl7  to 
the  circuit  courts,  or  to  the  Supreme  Court, 
in  such  cases  and  in  such  mamiOT  as  may  be 
prescribed  by  law.'  If  the  contention  of  the 
reqHmdent  is  correct,  that  by  section  2  aj^ 
pellate  jurisdiction  ia  given  In  all  cases  to 
the  Supreme  Court,  neither  section  18  nor 
section  20  would  be  necessary,  except  so  tax 
as  they  might  provide  for  the  manner  In 
which  an  appeal  should  be  taken.  The  au- 
thority to  allow  appeals  would  be  nugatory. 
It  is  quite  clear  ttosa  the  provlsi<HU  of  sec- 
tions 18  and  20  that  the  framers  of  the 
fundamental  law  intended  to  leave  the  power 
over  the  subject  of  appeals  to  the  Legisla- 
ture, to  be  oEerdsed  In  such  manner  as  public 
policy  and  the  best  IntweslB  of  the  people 
might  require."  McClaln  v.  Williams,  10  8. 
D.  m  78  N.  W.  72,  48  U  B.  A.  287,  289.  In 
Illinois,  under  a  similar  consUtntfamal  pro* 
vision,  iffovlding  that  ^'appeals  and  writs  of 
emur  shall  be  allowed  from  final  detennlna- 
tlons  of  county  courts  as  may  be  provided  by 
law,"  the  court  said:  *'PlainIy  this  does  not 
confer  the  right  to  a  writ  ot  error  fitHU  this 
court  in  all  cases  ded^  by  4he  county  court 
Whether  the  case  shall  be  taken,  by  appeal  or 
by  writ  ct  wna,  to  this  oonrt  or  to  some 
other  coturt,  must  be  lurovlded  by  law.  It 
Is  but  a  direction  to  the  General  Assembly  to 
prescribe  by  law  how  appeals  and  writs  of 
error  shall  be  allowed  firam  final  detemilna- 
tloiu  of  county  courtSL"  Kli^^nry  v.  Sperry 
et  a1.,  119  la  279,  10  N.  B.  &  In  MIdilgan. 
the  court  construing  a  provision  of  the  Con- 
stitution vesting  in  the  SuEnreme  Omirt  the 
genml  superintending  control  of  all  Inferior 
courts,  with  poww  to  issue  original  and 
remedial  writs,  and  providing  that  'In  all 
othor  cases  It  shall  have  appellate  jurisdic- 
tion only,"  said:  *rrfae  appelate  jurisdiction 
in  'all  othOT  caseir  la  as  plainly  conferred  by 
this  secdmi  as  Is  the  appellate  jurisdiction* 
of  the  drenlt  optvts  in  all  cases  of  inferior 
tribunals  Among  the  other  cases  are  those 
which  arise  in  equity,  and  are  tried  on  the 
chancery  side  of  the  circuit  courts.  In  these 
cases  the  jurisdiction  of  this  court  Is  appel- 
late, but  it  obtains  no  jurisdiction  In  this 
Class  of  cases,  exc^  1^  this  act  of  the  Legls* 
lature  allowing  appeals."  Sullivan  v.  Haug, 
82  Mich.  648.  46  N.  W.  796.  10  li.  B.  A.  268. 
In  Cady  v.  Manufacturing  Co.,  48  Mich.  137, 
11  N.  W.  841.  Mr.  Justice  Campbell,  stating 
the  law  as  to  the  r^ht  of  appeal  under  the 
Constitution  of  that  state,  said:  "No  ap- 
peal lies  In  any  case  except  where  given  by 
statute."  In  West  Virginia,  where  the  Con- 
stitution provides  that  the  Supreme  Court 
shall  have  appellate  jurisdlcUmi  In  dvll  ac- 
tions when  tiie  amount  In  controveniy  ex- 


ceeds $100,  the  court,  construing  this  pro- 
viBi<Hi  of  the  Constitution,  said:  "Failure  to 
give  an  appeal  or  writ  of  tstov  in  every  case 
is  not  the  result  of  oversight  in  die  pecqple  In 
the  ad(q>tion  (tf  the  Constitution,  nor  of  the 
Legislature  In  wiflUng  laws  under  it  On 
the  contrary,  there  is  a  deliberate  purpose  to 
set  limits  upon  litigation,  aftw  one  trial  In 
the  court  havlnc  jurisdiction,  and  put  an  end 
to  the  controversy.  Though  writs  of  error 
came  into  use  as  comnum  law  remedies  mcve 
than  seven  coiturles  there  Is  no  abso- 
lute right  in  the  suitor  to  have  a  dedlton  re- 
viewed, which  must  be  req)ected  In  making 
laws,  and,  in  the  absraice  of  some  constitution- 
al inhibition,  it  Is  within  the  poww  of  the 
L^slature  to  prescribe  the  cases  In  which, 
and  the  courts  to  which,  parties  shall  be  raw 
titled  to  bring  a  cause  t<a  review."  Flesh- 
man  V.  McWbortw,  54  W.  Ta.  161,  46  8.  B. 
116. 

This  court  held  in  the  ease  of  In  re  Boul- 
ter. 6  Wyo.  26S,  89  Pac.  STC,  aa  follows:  "We 
have  no  direct  amstltutional  provision  allow- 
ing appeals  as  a  matter  of  right  in  criminal 
cases,  exc^  that  this  court  la  clothed  with 
appellate  jurisdiction  In  criminal  aa  vrell  as 
In  civil  causes,  and  Is  vested  wlA  a  general 
supolntendaice  and  control  over  all  Inferitw 
courts,  under  such  rules  and  regolattons  as 
may  be  jffescribed  by  law  (Const  art  6, 1 2); 
but  the  statute  resting  to  apprals,  and  which 
has  stood  practically  untouched  for  a  quarter 
of  ft  century,  provides  for  ftUomnce  of  writs 
of  wror  in  crindnal  causes  tor  good  cause 
shown,'  upon  the  application  ot  the  defend- 
ant It  has  been  the  practice  latdy  in  this 
court  to  allow  writs  of  error  pro  forma,  hut 
this  is  a  matter  of  graces  Bltlur  the  court 
or  judge  to  wliom.the  application  for  the  vrrit 
of  OTor  is  made  may  refuse  tba  writ  if  it 
does  not  appear  that  snfflclent  reasons  exist 
for  its  allowanca"  In  this  state  the  L^ls- 
lature  has  assumed  the  right  to  rtiiulate,  to 
some  extent  at  least  the  subject  of  appellate 
procedure.  Section  42^,  Ber.  St  1899,  pro- 
viding that  "a  judgment  renderel  or  final  or- 
der made  by  the  district  court,  be  re- 
versed, vacated,  or  modified  1^  the  Supreme 
Court  for  errors  appearing  on  the  record." 
was  In  force,  not  only  at  the  time  of  the 
adoption  of  the  Constitution,  but  has  been 
ever  since.  Becently  the  L^cl^ature  ha« 
provided  for  the  twinging  of  criminal  cases  to 
this  court  by  petition  in  error.  Instead  of  by 
writs  of  error,  as  formerly.  Chapter  68,  p. 
66.  Seas.  Laws  1901.  Write  of  error  and 
certiorari  bad  be«i  abolished  In  dvll  cases 
1^  the  territorial  Legislature  long  prior  to 
the  adoption  of  the  Constitution.  Bev.  St 
1899.  t  4270. 

It  Is  not  necessary,  howevo*.  In  tiilti  case, 
for  us  to  express  an  opinion  as  to  whether 
there  is  a  constitutional  right  of  appeal  or 
review  In  cases  which  proceed  according  to 
the  course  of  the  common  law.  The  statute 
under  consideration  prorides  for  a  special  or 
summary  proceeding  unknown  to  the  comrntm 
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law,  created  by  the  Legislature  for  the  pur- 
po6e  ot  affording  temporary  relief  only,  and 
to  meet  Immediate  emergencies  tbat  may 
arise  under  It  The  Legislature  clearly  bad 
the  power  In  such  a  proceeding  to  declare 
tbat  the  decision  of  the  district  court  should 
be  final,  and  deny  the  right  of  appeal  there- 
Crom.  We  therefore  hold  that  the  Legis- 
lature In  this  proceeding  bad  the  right  to 
declare  the  judgmrat  of  the  district  court 
floal.  and  that  it  baa  dime  to  1v  tiw  statute 
under  con^deratloD.  It  Is  onnecessary  to 
consider  the  errors  assigned  In  the  record. 
The  appeal  Is  dismissed. 

POTTER,  O.  J.,  concurs.  BBARD,  J-, 
having  announced  bis  dlsqoallflcatlon,  did 
not  At  In  the  cue. 

On  Bebearlng. 

TAN  ORSDBL,  J.  This  cause  was  decided 
at  the  present  term  of  this  court  Within 
time,  counsel  for  plaintiff  In  error  flled  a 
petition  for  rehearing.  It  Is  contended  by 
counsel  for  plaintiff  in  error  tbat  the  clause, 
"the  decision  so  rendered  shall  be  flnal,"  as 
used  in  chapter  93,  p.  122,  Sess.  Laws  1903. 
merely  defines  the  judgment  of  the  district 
court  as  a  final  order,  and  distinguishes  It 
from  an  interlocutory  order,  as  the  same  are 
defined  and  distinguished  by  the  statutes 
of  the  state,  allowing  appeals  from  final 
(urders  only.  It  Is  therefore  claimed  that 
the  order  or  judgment  complained  of,  being 
so  expressly  defined  as  a  final  order  of  the 
district  court  comes  within  the  scope  of 
section  4249,  Ber.  St  1890,  which  provides 
generally  that  appeal  will  He  to  the  Supreme 
Court  from  judgments  rendered  or  final 
orders  made  by  the  district  court  There  are 
decisions  of  courts  of  high  respectability 
which  hold  that  the  words  "final  and  con- 
clusive," when  used  In  reference  to  the 
decisions  of  Inferior  courts,  are  employed  In 
the  sense  of  declaring  the  judgment  final 
and  not  Interlocutory.  The  great  weight  of 
authority,  however,  seems  to  regard  the  use 
of  such  terms  as  indlcatlTe  of  a  final  and 
conclusive  determination  of  the  litigation  and 
the  further  right  of  appeal,  rather  than  as 
defining  the  character  of  the  Judgment  See 
opinion  of  Crockett  J.,  In  Appeal  of  S.  O. 
Houghton,  42  Cal.  85.  In  the  case  of  Mc- 
Allister V.  Albion  Plank  Road  Company,  10 
N.  T.  SS3,  a  case  closely  analogous  to  one 
here  under  consideration,  where  It  was  pro- 
vided by  the  statute  of  1847  that  the  report 
of  the  road  reviewers  when  confirmed  by  the 
Supreme  Court  should  be  final,  and  by  the 
later  amendatory  act  of  1851  that  it  should 
be  final  and  conclusive,  the  Court  ot  Ap- 
peals, In  construing  the  effect  of  these  ex- 
pressions as  used  In  the  respective  statutes, 
said:  "It  is  not  perceived  how  any  effect 
can  be  given  to  these  expreesions,  nnleas  it 
be  to  take  away  and  prermt  asj  further 
appeal  or  review.  They  certainly  add  noth< 
Ing  to  the  force  or  validity  of  tiie  dedslon. 


which  would  be  just  as  binding  and  operative 
In  all  respects  without  as  with  them;  and  it 
will  hardly  do,  after  they  have  been  in- 
serted In  the  original  act  and  repeated  in 
the  amendment,  to  treat  them  as  redundant 
and  meaning  nothing."  In  the  case  here  un- 
der consideration,  like  the  one  just  cited,  the 
Legislature  has  emphasized  its  Intentioa 
both  In  the  original  act  and  In  the  amend- 
ment In  section  910,  Bev.  St  1899,  it  Is 
declared  that  the  decision  of  the  court  Judge^ 
or  court  commissioner  shall  be  final,  without 
the  use  of  auy  qualifying  clause  whatever, 
and  again  In  chapter  93,  supra,  which  is 
amendatory  of  section  910,  It  Is  deidared  that 
the  decision  shall  be  final  unless  an  appeal 
Is  taken  from  the  judge  or  court  commis- 
sioner to  the  district  court.  We  are  of  the 
opinion  that  the  qualifying  clause,  providing 
for  appeal  from  the  court  commissioner  or 
Judge  in  chambers,  clearly  signifies  tbat  the 
word  "final"  Is  used,  not  In  the  sense  of  dis- 
tinguishing the  judgment  as  a  final,  and  not 
an  Interlocutory,  one,  but  rather  as  putting 
an  end  to  the  litigation,  and  precluding  the 
further  right  of  appeal.  Section  4249  re- 
lates to  appeals  generally  from  the  judgments 
and  final  orders  of  the  district  courts.  No 
doubt  If  section  910,  as  amended  by  ctiapter 
93,  had  contained  no  provision  regarding 
the  finality  of  the  decision  of  the  district 
court  In  causes  brought  under  It  appeal 
would  lie  from  a  judgment  of  this  ciiaracto*, 
under  the  general  provisions  of  section  4249; 
but  -a  declaration  by  the  Legislature  tbat 
the  decision  of  the  district  court  shall  be 
final  In  a  special  proceeding  of  this  kind 
takes  this  action  out  of  the  scope  of  the 
general  statute.  It  Is  a  general  rule  of 
statutory  construction  that  where  a  special 
statute  Is  later  than  a  general  statute  relating 
to  the  same  subject,  the  enactment  operates 
necessarily  to  restrict  the  effect  of  the 
general  act  from  which  It  differs.  Suther- 
land on  Statutory  Construction,  S  158.  We 
think  this  Is  the  condition  in  regard  to  the 
statutes  here  under  consideration.  The 
clause,  "the  decision  so  rendered  shall  be 
final,"  as  used  In  chapter  93,  supra,  refers 
to  all  three  tribunals  mentioned  In  the 
preceding  part  of  the  section — "the  court  the 
Judge  thereof  sitting  In  cbambers,  or  the 
district  court  commissioner."  The  decision 
is  declared  by  the  language  of  the  statute 
to  be  final  as  to  each  of  said  tribunals,  un- 
less an  appeal  Is  taken  from  the  judge  in 
chambers  or  the  court  commissioner  to  the 
district  court  This  leaves  the  decision  of 
the  district  court  final.  If  it  had  been  intend- 
ed by  the  legislature  that  an  appeal  should 
be  allowed  from  the  decision  of  the  district 
court  under  the  provisions  of  section  4249. 
no  declaration  as  to  the  final  determlnaUon 
of  the  same  would  have  been  necessary, 
and  no  reason  is  apparent  why  the  law- 
makers ^ould  have  placed  any  express 
limitation  upon  the  right  of  appeal. 
It;  aa  contended  by  counsel,  the  statute 


Digitized  by 


222 


83  PACIFIC 


BEPORTBB. 


(Mont. 


under  consideration  1b  subject  to  abuse  by 
reason  of  the  Umltatloaa  placed  upon  tbe 
right  of  appeal,  and  tts  failure  to  [H-ovlde 
that  the  distributer  of  water  appointed  under 
Its  provisons  shall  give  a  bond,  these  are 
proper  subjects  to  present  to  the  liCglBlature 
for  Its  consideration.  If  a  legislative  enact- 
ment Tlolates  no  constitutional  proTislon  or 
principle.  Its  existence  as  a  statute  of  tbe 
state,  so  far  as  the  courts  are  concerned,  to 
conclusive  evidence  of  tbe  Justice,  propriety, 
and  policy  of  Its  passage.  These  are  ques- 
tions entirely  with  the  legislative  department 
of  the  government,  and  upon  which  tbe 
Jndictal  department  has  no  power  to  act. 
If  a  statute  has  been  passed  Improvldently, 
the  responsibility  Is  with  the  Legislature, 
and  not  with  the  courts.   Rehearing  denied. 

POTTER,  a  J.,  concara.  BEARD.  did 
not  lit 


KBBLT  T.  OREGG  (BUBtilNOAMB, 

Intervener). 
(Snpreme  Ooart  of  Montana.   Jan.  20,  1906.) 

1.  MOBTGAOEa  —  FOKBOLOSUBS  —  ADJU8TMBHT 

or  Squitibs. 

Where  defendant  and  plaintlirs  assignor 
had  an  accounting  of  ail  dealings  between  them, 
and  defendant  executed  notee  and  a  mortgage  to 
secure  the  balauce  found  due  from  him  .tto  his 
assignor,  and  it  appeared,  in  a  suit  brought  by 
plaintiff  to  foreclose  the  mortgage,  that  his  as- 
signor had  held  the  record  title  to  a  separate 
tract  of  land  not  covered  by  the  mortgage.  In 
order  to  secure  a  sum  which  was  afterwards  in- 
cluded in  the  accounting,  and  had  agreed  to 
convey  such  separate  tract  to  defendant,  but  had 
not  released  such  tract  from  its  position  as  se- 
curity, the  court,  in  decreeing  foreclosure, 
should  adjust  all  equities  arising  out  of  the 
transaction,  and  require  plaintiff,  who  had  suc- 
ceeded to  his  assignor's  title  to  the  separate 
tract,  to  convey  such  tract  to  defendant,  on  the 
payment  by  defendant  of  the  sum  which  the 
separate  tract  was  held  to  secure,  or  so  much 
thereof  as  remained  unpaid  after  foreclosure 
and  settlement  of  tbe  mortgage,  together  with 
interest,  taxes,  and  assessments  on  sndi  tract. 

2.  Public  Lanus  —  Fuuditlekt  Turbao- 
tions— gonceialment  of  equities— rlqhtb 
OF  Pabties. 

The  fact  that  a  person  perfecting  the  title 
to  scrip  land  was  acmig  as  trustee  for  another, 
and  that  both  he  and  his  cestui  que  trust  In- 
tended to  conceal  from  the  federal  land  office 
their  true  relations,  does  not  preclude  the  en- 
forcement of  the  trust,  where  all  the  facts  wer« 
known  to  and  considered  by  the  government  offi- 
cials before  issuing  the  patent,  and  the  govern- 
ment knowingly  and  willingly  conveyed  the  land 
to  the  trustee,  leaving  him  and  his  cestui  que 
trust  to  settle  the  equities  between  themselves. 

On  rehearing.   Former  decision  modified. 
For  former  opinion,  see  82  Pac.  27. 

MILBURN,  J.  This  case  is  before  the 
court  on  rehearing,  having  been  heretofore 
decided.  For  statement  of  facts  and  opinion, 
fee  82  Paa  27,  33  Mont  — .  Our  decision 
before  was  that  the  decree  below  should  be 
modified  by  striking  from  It  all  reference  to 


the  Lakey  80  acres,  which  will  be  hereinafter 
called  the  "Lakey  land."  After  considera- 
tion of  argument  of  counsel  on  rehearing,  we 
now  say  that  we  erred  In  ordering  the  par- 
ticular modification  of  the  decree  which  we 
in  tbe  former  opinion  directed  to  be  made^ 
The  contemporaneous  instrument  of  Decem- 
ber 18,  1893,  shows  that  the  mortgage  for 
$20,000  was  given  to  secure  certain  indebted- 
ness, evidenced  by  f(>nr  promissory  notes  of 
$5,000  each,  after  an  accotmtli^  as  to  all 
dealings  between  Kendall  and  Gregg.  There 
Is  not  any  statement  therein  that  there  was 
made,  or  intended  to  be  made,  any  release 
of  the  Lakey  land,  held  by  Kendall  as  se- 
curity for  a  certain  sum  of  $8,000,  being  on< 
such  accounting  considered  as  part  of  the 
$20,000  theretofore  advanced  by  him  to  Gregg, 
or  that  the  debt  of  $3,000,  or  any  part  thereof, 
had  been  discharged  in  any  way.  The  fact 
of  this  land  being  held  as  such  security  being 
set  up  by  defendant  Gregg  in  the  equity  suit' 
to  foreclose  the  $20,000  lien  on  other  property,, 
we  are  now  of  the  opinion  that  the  court  be- 
low was  correct  in  attempting  to  adjust  all" 
the  equities  growing  out  of  the  whole  trans- 
action, and  in  requiring  Keely,  the  successor 
of  Kendall,  to  convey  tbe  Lakey  land  to 
Gre^,  but  was  not  correct  in  directing  Gregg 
to  pay  only  the  taxes  and  assessments  on  said 
land  accrued,  with  Interest,  but  should  have 
added  a  further  condition  to  be  performed  by 
Gregg,  to  wit,  to  pay  the  $3,000  and  interest, 
or  so  much  thereof  as  might  remain  unpaid 
after  foreclosure  and  settlement  of  the  $20,- 
000  mortgage.  Counsel  for  plaintiff  and  ap- 
pellant admitted  in  open  court  on  rehearing- 
that  he  would  not  complain  of  such  amend- 
ment of  the  decree.  It  appears  that  the 
Lakey  land  was  taken  as  security  for  the 
$3,000.  As  the  $3,000  and  Interest  item  was 
Included  in  the  settlement  of  Dec^ber  18, 
1803,  Interest  should  he  computed  on  $3,000 
from  the  date  that  the  debt  was  Incurred,  to 
wit.  April  22,  1889.  until  December  18.  1893, 
at  the  then  statutory  rate,  and  at  8  per  cent, 
upon  the  total  of  such  $3,000  and  Interest 
from  December  18,  1893,  until  the  time  of 
settlement  or  foreclosure  of  the  $20,000  mort- 
gage. If  upon  such  settlement  of  the  fore* 
closure  suit  under  the  decree  there  be  a  de-^ 
flclency  or  a  balance  still  unpaid,  thus  leav- 
ing the  $3,000  and  interest  computed  as  afore- 
said, or  any  part  thereof,  unpaid,  then  sucb 
sum  of  $3,000  and  such  Interest,  or  so  much- 
thereof  as  Is  unpaid  by  such  foreclosure,  shall,, 
with  the  amount  now  reported  by  counsel  to 
be  deposited  with  the  clerk  for  taxes  and  as- 
Bessments  on  the  Lakey  land,  be  paid  to 
Keely,  and  then  the  said  Lakey  land  shall  be 
by  Keely,  or  the  clerk  of  the  court  as  com- 
mlppioner,  conveyed  to  Gregg. 

Upon  further  reflection  and  after  further 
examination  we  find  that  we  were  In  error 
In  this  case  In  our  conclusion  that  because 
Kendall  and  Gre^  apparently  had  intended 
to  cgnceal  from  the  federal  land  office  the 
fact  that  Oregg,  and  not  Kendall,  was  tbe 
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purchaser  nndei  the  scrip,  any  promise  of 
Kendall  to  eonTey  tbe  land  patented  to  him 
in  putBoance  of  Buch  secret  plan,  could  not 
be  mforced.  It  neema  that  the  facts  upon 
which  we  hand  onr  conclusion  that  the  ar- 
rangement to  procure  title  in  Kendall,  and 
not  In  Gr^,  were  all  known  and  considered 
by  the  Interior  Department  before  Issuance 
of  patent,  and  that  the  government  knowingly 
and  wlUlngly  conveyed  the  land  to  Kendall 
Intentionally,  leaving  him  and  Gregg  to  settle 
tbe  eavlties  between  themselves,  if  any  there 
wen.  In  tbe  couTts  after  patent  issned.  For 
this  reason  we  revoke  what  was  said  In  the 
former  opinion  as  to  the  arrangement  be- 
tween  the  parties  being  void,  and  that  the 
courts  would  not  enforce  the  Intended  trust 
It  now  appears  that  Een4ftll  took  tbe  patent 
In  his  own  name  to  secure  the  amn  of  $8,000 
and  Interest,  and  bis  saccessOT  sbonld  con- 
vey the  same  to  Gr^  whenever  tbe  amount 
fbr  which  It  was  held  as  securi^,  snch 
amount  to  be  ascertained  as  hereinbefore  said 
together  with  said  taxes  and  assessments,  Is 
fully  paid  by  or  on  behalf  of  Oregg. 

Let  the  decree  below,  appealed  from,  be 
modified  accordingly,  and  let  the  foreclosure 
of  the  f20,000  mortgage  proceed  as  decreed. 
Everything  in  the  former  opinion  not  In  con- 
formity herewith  is  revoked.  Tbe  decree, 
when  amended  as  above  decided,  shall  stand 
affirmed.  Remittitur  forthwith. 

Hodlfled  and  affirmed. 

BRANTLT,  a  J.,  and  HOLLOWAY.  J., 
amenr. 


STATE  v.  LEE. 
(Snpreme  Court  of  Montana.   Nov.  17, 1905.) 
Names— iDKii  Sonahs— Infobuation— Tabi- 

AKd. 

A  variance  between  an  information  al- 
leging robbery  from  "Frank  Rez"  and  testi- 
mony showing  that  the  name  of  the  peraon 
robbed  was  "Frank  BOck"  is  fatal,  and  is  not  an 
immattffal  variance,  within  the  meaning  of 
Pen.  Code,  I  1838,  ^viding  that,  when  an 
offenae  is  described  with  sofficient  certainty  in 
otho-  respects  to  identify  tbe  act,  an  erroneous 
allegation  as  to  the  person  injured  is  npt  ma* 
teriaL 

Appeal  from  District  Court,  Silver  Bow 
County ;  Michael  Donlon,  Judge. 

Marlon  Lee  was  convicted  of  robbery,  and 
appeals.  Reversed. 

Maory  snd  Hogerotl,  for  appellant  Albert 
J.  Galen,  Atty.  Oen.,  for  the  State. 

MILBTTRN,  J.  This  case  Is  before  na  on 
appeal  from  a  Judgment  of  conviction  for  tbe 
crime  of  robbery.  The  defendant  was  In- 
formed against  by  the  county  attorney  in 
and  for  tbe  county  of  Silver  Bow,  being  char- 
ged with  having  committed  the  crime  of  rol>- 
bery,  in  Uiat  he  did  willfully,  etc.,  take  cer- 
tain moneys  from  tbe  possession  and  person 
of  one  Frank  Rei,  etc  The  testimony  of  tbe 
prosecuting  witness  dearly  showed  that  his 


name  was  "Trank  ROck.**  mere  Is  not  one 
word  of  testimony  showing  or  tending  to 
show  that  the  injured  person  was  named,  or 
had  been  known  as,  "Frank  Rex."  The  point 
was  made,  and  preserved  below,  that  there 
was  a  fatal  variance.  This  point  is  now 
before  ns  for  decision. 

Section  1838  of  onr  Penal  Code  Is  as  fol- 
lows: "When  an  offense  Involves  the  com- 
mission of,  or  attempt  to  commit  a  private 
Injury,  and  is  described  with  sufficient  cer- 
tainty In  other  respects  to  Identify  the  act 
an  erroneous  allegation  as  to  tbe  person  in- 
jnred,  or  Intended  to  be  Injured,  is  not  ma- 
terial." In  State  v.  Sullivan,  9  Mont  490, 
24  Pac.  23,  a  like  section  (189)  of  the  crimi- 
nal practice  act  (Comp.  St  1887)  was  con* 
sldered  by  this  court  Tbe  defendant  In  that 
case  pleaded  a  former  acquittal  of  the  same 
offense.  The  person  injured  was  described 
In  tbe  Indictment  as  "John  Maze."  In  a 
former  Indictmoit  upon  which  he  bad  been 
acquitted,  the  person  said  to  have  been  by 
him  Injured  was  named  as  "John  Moya." 
The  court  held  that  as  the  snmames  were 
not  alike  in  sound  or  In  spelling,  and  tbe  of- 
f^ise  was  not  described  with  sufficient  cer- 
tainty In  other  respects  to  Identify  the  act 
the  variance  was  material,  and  the  former 
acquittal  was  not  a  defense  to  the  second 
prosecution. 

We  do  not  find  any  description  In  the  In- 
formation which  tends  to  make  It  sufficiently 
certain,  or  at  all  certain,  that  Frank  Rex  end 
Frank  RJJdc  are  one  and  tbe  same  person. 
Tbe  names  are  not  ot  the  same  sound.  In 
tbe  light  of  what  Is  said  in  the  case  of  State 
T.  Sullivan,  and  for  tbe  reason  above  stated, 
we  find  the  court  was  In  error.  The  Tarlaaoe 
was  fatal  to  conviction. 

The  jndgm^t  must  be,  and  Is,  reversed, 
and  the  cause  is  remanded  tor  a  new  trlat 
It  is  not  necessary  to  consider  the  other  points 
raised  in  the  briefs. 

Reversed  and  remanded. 

BRA24TLY  and  HOLLOWAT,  JJ.,  concnr. 


In  re  KBUSi.  (Ma  1,688.) 

(Supreme  Conrt  of  Nevada.  Dec  18,  190S.) 

1.  GaiMiKAi.  Law  — EIviDENCB  — Stateuents 
OF  PEOSECtJTEix— Res  Gest^. 

Statements  made  by  prosecutrix  the  day  af- 
ter an  alleged  rape  are  too  remote  to  constitute 
res  geBtA>. 

[Ed.  Note. — For  cases  in  point  see  vol,  14, 
Cent.  Dig.  Crimtaial  Law,  H  819,  82a] 

2.  Same  —  ConFESsions  —  EvinENCB  —  Stjt- 

nCIENCT. 

On  a  preliminary  examination  on  a  charge 
of  rape,  evidence  by  a  medical  expert  that  frota 
an  examination  of  prosecutrix  soon  after  the 
alleged  offense  be  tiionght  she  bad  had  Intercourse 
with  some  one,  and  by  other  witnesses  that  they 
had  seen  marks  of  violence  on  her  person, 
was  sufficient,  when  coupled  with  an  admission 
by  defendant  shortly  after  the  offense  that  he 
had  committed  it  to  justify  tbe  commitment  of 
defendant  to  answer  fw  the  crimes 
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8.  Saioe  —  PuLmHAsr  Bxahhiatioh  — 

FBOor  RsquiBSD. 

In  order  to  justitj  a  commitdng  maristrate 
in  holding  an  accnsed  to  answer  to  a  charge, 
the  «ridence  need  not  show  cuUt  b^ond  a  rea- 
•onable  doubt 

[Ed.  Note. — For  caeae  in  point,  eee  voL  14 
Gent  Dig.  Grimlna]  Law.  |  ^1 

Application  by  Frank  P.  Kelly,  oa  behalf 
of  H.  OBuna,  for  a  writ  of  habeas  corpus. 
Writ  dismissed. 

Wm.  Woodbum,  for  petitioner.  Jas.  O. 
Sweeney,  Atty.  Oen.,  tor  the  State. 

NORCBOSS.  J.  Upon  the  application  of 
Frank  P.  Kelly,  in  behalf  of  H.  Osuna,  a 
writ  of  habeas  corpus  was  issued  returnable 
before  this  court  It  appears  from  the  re- 
turn of  the  writ  that  H.  Osnna  Is  held  in  the 
custody  of  J.  F.  Bradley,  sheriff  of  Esmeralda 
county,  upon  a  commitment  of  the  Justice 
of  the  peace  of  Hawthorne  township,  to  an- 
swer the  charge  of  rape  committed  upon  one 
Harriett  Averill  on  the  night  of  the  8d  of 
October,  1909.  It  Is  complained  by  petition- 
er that  this  commitment  was  Issued  without 
reasonable  or  probable  cause,  and  in  support 
of  this  contention  the  following  specific 
charges  are  made  respecting  the  testimony 
introduced  upon  the  preliminary  examination 
of  the  defendant:  "That  the  said  prosecut- 
ing witness,  Harriett  ATerlll,  upon  whom 
the  said  crime  of  rai>e  was  alleged  to  hare 
been  committed,  failed  to  appear  and  testl^ 
at  said  examination,  but  a  written  statement 
signed  by  one  Harry  AverlU,  and  attested 
by  two  witnesses,  a  day  after  the  commis- 
sion of  said  allied  offense,  was  admitted 
in  evidence  by  the  said  Justice  of  the  peace 
against  the  objection  of  the  attorney  of  the 
said  Osuna;  that  no  legal  testimony  was 
given  showing  that  Harry  Averlll,  who  sign- 
ed said  statement  was  the  same  person  as 
Harriett  AverlU,  mentioned  in  said  complaint 
and  upon  whom  the  said  rape  was  alleged  to 
have  been  committed ;  that  no  legal  evidence 
was  Introduced  by  the  state  at  said  exami- 
nation, which  Is  shown  by  a  certified  copy  of 
the  testimony  taken  at  said  examination,  and 
which  Is  hereunto  annexed,  and  made  a  part 
of  this  petition ;  that  there  was  no  proof  that 
the  crime  of  rape,  or  any  otb^  offense,  had 
been  committed  on  Harriett  AverlU  or  upon 
Harry  Averlll,  or  that  there  was  sufficient 
cause  to  believe  the  said  Osuna  guilty  of 
committing  a  public  offense."  It  appears 
from  the  record  that  Osuna  was  arrested  and 
brought  before  the  Justice  of  the  peace  at 
Hawthorne  on  the  6tb  day  of  October,  190S, 
and  the  complaint  of  the  prosecuting  witness, 
charging  him  with  the  CTlme  of  rape,  read 
to  him.  At  tlie  request  of  the  defendant,  the 
examination  was  continued  until  October 
lOtb,  at  which  time  the  defendant  appeared 
with  his  attorney,  and  the  examination  was 
proceeded  with.  It  appears  that  the  com- 
plaining witness  was  not  present,  and  her 
name  was  called  at  the  door  without  respmise. 
The  deputy  sheriff,  A.  M.  Jones,  was  thai 


called  and  sworn  as  a  witness,  and  testlflsd 

that  when  he  brought  the  defendant  to  Haw- 
thorne, the  coraplaiuant  and  her  mother  ao> 
companled  them.  Upon  b^ng  asked,  *'Where 
Is  Harry  Averlll  now7*  answered,  "I  think 
she  has  gone."  The  absoice  of  this  linportant 
witness,  who  Is  called  In  the  testimony  both  as 
Harriett  and  as  Harry  Averlll,  and  who  Is 
shown  at  one  time  to  have  been  within  reach 
of  the  process  of  the  court  Is  not  accountod 
for  In  the  record,  nor  does  it  appear  what 
steps  were  taken  to  procure  hat  testimony  at 
the  hearing.  Upon  this  showing  of  the  absence 
of  the  witness  Harriett  Averlll,  the  District 
Attorney  offered  in  evidence  what  purported 
to  be  a  written  statemeait  of  the  facts  of  the 
allied  rape,  signed  by  the  said  Harriett 
Averlll  on  the  evening  of  the  4th  of  October, 
In  the  presence  of  witnesses,  and  declared 
in  their  present  to  be  a  true  statement  <^ 
the  facts  of  the  alleged  crime.  This  written 
statement  was  admitted  In  evidence  over  the 
objection  of  the  defendant's  attDmegr.  A 
witness  to  this  written  statemrat  Robert  A. 
Lovegrove,  farmer,  In  charge  of  the  Walker 
Lake  Indian  Reservation,  was  p^mitted,  over 
dtfendanfs  objection,  to  testify  that  he  bad 
written  this  statement  for  the  OHuplalnant 
as  she  detailed  the  facts,  and  that  he  read 
the  same  over  to  her  before  she  signed  It  and 
that  he  warned  her  of  the  seriouuiess  of  the 
charge  she  was  making  against  the  defeodr 
ant.  S.  W.  Hance,  a  tel^praph  <^>arator,  re* 
siding  at  the  place  where  the  crime  Is  al- 
lied to  have  been  committed,  was  also  per^ 
mitted  to  testify,  ov^  defendant's  objection, 
that  he  was  a  witness  to  this  writtw  state- 
ment and  beard  the  complainant  detail  the 
facts  therehi  stated;  also,  that  at  noon  of 
the  same  day  the  said  Harriett  Averlll  had 
come  to  his  office  and  had  made  the  same 
charge  against  the  defendant  to  him,  and 
that  at  her  solicitation  fae  dictated  a  tele- 
gram to  her  mother,  who  was  then  In  San 
Francisco,  relative  to  the  assault,  and  re- 
questing her  to  come  home  at  once.  A  copy 
of  this  telegram  was  offered,  and  admitted 
In  evidence  over  defendant's  objection.  Dr. 
F.  G.  Pache,  a  physician  residing  at  Haw- 
thorne, was  also  permitted  to  testify,  over 
defendant's  objection,  that  at  the  time  of 
making  an  examination  of  the  person  of  the 
complainant  some  days  after  the  alleged 
offense  was  conunltted,  she  Informed  him 
that  the  defendant  bad  made  a  criminal  as- 
sault upon  her,  and  with  violence  accomplish- 
ed bis  purpose. 

The  position  taken  by  counsel  for  tlw 
petitioner  that  these  statemoits  of  the  com- 
plainant were  made  at  a  time  too  remote  to 
form  a  part  of  the  ree  gestee,  were  hearsay, 
and  for  that  reason  were  inadmissible,  must 
t>e  sustained.  State  v.  Campbell,  20  Nev. 
126,  17  Fac.  620.  It  appears,  Iiowever,  from 
the  record  that  after  the  complainant  bad 
signed  the  wrlttra  statement,  the  witness 
Lovegrove  called  in  the  defendant  and  that 
the  witness  read  the  statement  over  to  blm; 
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tbat  at  the  mum  tlnie  tlie  wltnen  warned  tlw 
flomplalnant  that  It  was  a  serious  Charge  she 
was  making,  and  that  She  had  better  be  care- 
ful what  she  said;  that  she  said  It  was  true; 
that  he  then  told  the  defendant  tbat  he 
wonld  place  him  under  arrest,  to  appear  be- 
fore a  court  to  aiuiwer  the  cha^ ;  that  be 
asked  ttie  d^endant  what  be  bad  to  say  to 
the  charge  and  that  the  defendant  said  be 
"wonld  answer  before  a  court,  or  wben  It 
was  time  to  make  them.'^  This  portion  of 
the  testimony  of  tbe  witness  does  not  seem  to 
have  been  considered  by  counsel  upon  either 
side  In  tbe  presentatlcHa  of  this  case,  as  stand- 
ing In  a  dlflEerent  podtlon  from  the  testl- 
rnony  relatlTe  to  the  statements  of  the  com- 
plainant berejtofore  referred  to,  made  with- 
out tbe  presence  uf  tiie  defendant  We  tiilnk, 
howerer,  it  i^esents  a  question  worttty  of 
careful  consideration  of  court  and  counsel, 
but,  as  It  baa  not  been  presented  in  tbe 
briefs  or  argnment  in  this  matter,  and  as, 
In  tbe  view  we  take  of  the  case,  the  action  of 
the  magistrate.  In  holding  tbe  defendant  to 
answer,  can  be  snatalned  upon  otbw  por- 
tions of  the  testimony  al<Hie,  the  question  will 
not  now  be  determined. 

It  Is  urged  by  counsel  for  petitioner  tiiat, 
with  tbe  statements  made  hj  tbe  compIiUnant 
excluded,  there  is  no  ctonpetent  proof  of  the 
oorpna  delicti.  Two  witneoes,  C  O.  Wilsro 
and  A.  N.  Jones,  the  deputy  sheriff,  gave 
testimony  relatlTe  to  an  admission  made  by 
the  defendant  while  he  was  being  taken  upon 
tbe  tnln  from  tbe  place  wbne  tbe  offense  Is 
silked  to  have  been  committed  to  Hawthorne. 
That  portion  of  tba  testimony  of  the  witness 
\inison  relative  to  the  admission  is  as  follows: 
TThis  defendant  was  Ivonght  into  the  car 
at  a  place  caUed  SdiruB.  between  here  and 
Beno,  with  Mr.  Jones  and  a  young  lady  I 
afterwards  found  to  be  Harry  ATerlll,  and 
tbey  took  possession  of  a  seat  X  had  occupied 
up  to  tbat  time.  I  took  the  seat  across  the 
ai^&  Seeing  tbe  man  with  bracelets  on 
excited  more  or  less  cariosity,  and  when  he 
came  into  the  car  the  young  lady  went  Into 
the  car  behind,  and  got  another  lady,  which 
I  learned  waa  her  mother.  Thlb  mother  came 
in,  and  was  taltdng  to  the  defendant.  Tbe 
mother  asked  blm  what  made  him  do  it  The 
defendant  says,  'I  den't  know.'  The  mother 
was  hysterical,  and  she  made  the  remark, 
*I  ought  to  kill  you.'  He  assented;  he  did, 
yea.  'Well,'  she  says,  'why  don't  I  do  it?' 
and  repeated  tbe  remark  sereral  times,  and 
about  tbat  time  she  fainted  and  swooned 
away."  The  testimony  of  the  deputy  sheriff 
relatire  to  this  admission  was  sabstantlally 
to  tbe  same  effect 

Counsel  for  petttioDer  say  In  their  brief: 
"The  testimony  of  Wilson  and  Jwes,  deputy 
sheriff,  as  to  tbe  admissions  of  tbe  defendant 
to  his  wife  on  a  railroad  car  after  his  arrest 
are  clearly  Inadmissible,  because  there  was 
no  i»oof  that  a  crime  bad  been  committed, 
and  the  corpus  delicti  cannot  be  established 
by  tbe  confession  of  the  defendant"  It  will 
88  P.— 10 


be  conceded  tbat  the  overwhelming  weight 
of  anthorlty  in  this  country  Is  to  tbe  effect 
that  an  extrajudldal  confession  or  admission 
of  a  prisoner,  not  cwroborated  by  lnd^;)end^t 
proof  of  the  corpus  ddlctl,  will  not  justify 
conTicti<m.  It  Is  not  reqni^te,  however,  that 
tbe  crime  charged  be  conclusively  established 
by  evidence  ind^nndent  of  the  confession  or 
admission.  It  Is  suffldoit  if  there  be  other 
competent  evidence  tending  to  establish  tbe 
fact  of  the  commission  of  the  crime.  In 
People  T.  Badgley,  16  Wend.  (N.  T.)  68,  Nel- 
son, C.  J.,  said:  "Tull  proof  of  tbe  body  of 
the  crime — tiie  corpus  delicti — Independentiy 
of  the  confession  Is  not  required  by  any  «E 
tiie  cases,  and  in  many  of  them  sUgbt  cor- 
roborating facts  were  held  sufficient."  In  tbe 
case  of  State  v.  Hall,  SI  W.  Va.  BOS,  7  &  E. 
422.  the  court  said:  "We  know  of  no  deci- 
sions anywhere  tiiat  bold  the  admissions  of 
tbs  defendant  are  not  competoit  evidence 
tmdlng  to  ivove  the  corpus  delictL  Such 
admisBlons  may  not  be  sufficient  jwoof  of  tbe 
corpus  delicti,  but  tb^  certainly  are  com- 
petent evidence  tending  to  [Hrove  tbat  the 
crime  charged  has  been  committed."  In  the 
case  of  Matthews  v.  State.  56  Ala.  187, 
where  many  authorities  are  cited  azid  re- 
viewed, the  court,  by  Bricknell,  O.  J.,  says: 
"Nor  must  we  be  understood  as  affirming  that 
tbe  proof  of  the  corpus  delicti  most  be  as 
full  and  amdnsive  as  would  be  essential  If 
there  was  no  confe8!don  to  corroborate  It 
Bvldence  of  facte  and  circnmstances  attending 
the  particular  (rflense,  and  usually  attending 
the  commission  of  similar  ottenses,  or  of  facte 
to  tbe  discovery  of  which  the  confession  has 
led,  and  which  would  not  probably  have 
existed  If  the  offense  had  not  been  committed, 
or  of  facts  having  a  Just  tendency  to  lead  the 
mind  to  the  conclusion  that  the  offense  has 
been  committed,  would  be  admissible  to  cor- 
roborate the  confession.  Tbe  weight  which 
would  be  accorded  them,  when  connected 
with  the  confession,  the  jury  must  determine, 
under  proper  Instructions  from  the  court" 
The  case  of  People  v.  Slmonsen,  107  Cal. 
346,  40  Pac.  440,  dted  In  petitioner's  brief. 
Is  In  line  with  the  authorities  above  quoted. 
The  court  In  that  case  say:  "The  term  'cor- 
pus delicti'  means  exactly  what  It  says.  It 
Involves  the  element  of  crime.  Upon  a  charge 
of  homicide,  producing  the  dead  body  does 
not  establish  the  corpus  delicti,  it  would 
simply  estebllsh  tbe  corpus;  and  proof  of 
the  dead  body  alone,  joined  with  a  confession 
by  the  defendant  of  his  guilt  would  not  be 
sufficient  to  convict  for  there  must  be  some 
evld^ce  tending  to  show  the  commission  of 
a  homicide  before  a  defendant's  confession 
would  be  admissible  for  any  purpose.  •  •  • 
To  be  sure,  the  ai^«arance  of  the  dead 
body,  the  nature  of  the  wounds,  the  evidences 
of  a  struggle,  tbe  physical  circumstances 
surrounding  the  affair,  may  furnish  evidence 
of  the  corpus  delicti — they  may  indicate  that 
a  crime  has  been  committed — but  there  must 
be  proof  of  tbe  fact  from  some  source  other 
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than  the  defendant* a  admissions.**  Tbe  court 
cites  otber  examples,  and  then,  referring  to 
the  case  under  consideration,  says:  "Laying 
BBlde  the  evidence  of  defendant's  admissions, 
there  Is  nothing  whatever  In  tbe  record  even 
pointing  towards  the  commission  of  a  crime." 
See,  also.  People  r.  Jones,  31  Cal.  567;  State 
V.  Lamb.  28  Mo.  219;  State  v.  Guild,  10  X. 
J.  Law,  180, 18  Am.  Dec.  414.  In  the  case  of 
State  V.  Ah  Chuey,  14  Nev.  92,  83  Am.  Rep. 
530,  tblB  court  held  that  "proof  of  the  corpus 
delicti  may  be  establl^ed  by  clrcmnstantlal 
evidence,  provided  It  Is  satisfactory."  In  the 
case  before  as  we  think  there  was  competent 
evidence,  Independent  of  the  admissions  of 
the  defendant,  tending  to  establish  the  corpus 
delicti.  Dr.  Pache  testified  that  on  Saturday, 
four  days  after  tbe  alleged  offense  was  com- 
mitted, he  made  an  examination  of  the  person 
of  the  complainant,  Harriett  ArerlU,  who  is 
shown  to  be  but  slightly  over  IS  years  of  age; 
that  he  found  that  her  hymen  was  inflamed, 
and  at  some  time  evidently  bad  been  lacerat- 
ed; that  tbe  young  lady  was  rather  hysteric- 
al, and  would  only  permit  ocular  Inspection 
and  digital  examination,  on  account  of  the 
extreme  tenderness  of  tbe  parts.  He  fnrther 
testified:  "From  the  evidence  I  found,  I 
would  state  that  In  all  probability  Miss 
Arerlll  at  some  time  bad  had  intercoorse  with 
a  member  of  the  opposite  sex."  There  was 
other  testimony  of  the  witness  relative  to 
what  appeared  to  be  blood  stains  upon  the 
complainant's  skirt.  Tbe  witness  Hance, 
who  saw  the  complainant  at  noon  of  October 
4tb,  testified  that  she  was  thm  agitated  and 
nervous,  and  appeared  to  have  been  crying; 
that  he  observed  marks  of  violence  upon  her 
lUMe  and  upper  Up;  that  she  showed  him 
marks  upon  ber  wrists;  also  a  mark  on  the 
side  of  her  throat,  and  that  her  throat  seemed 
to  be  swollen  and  red.  Tbe  witness  Love> 
grove  also  testified  to  observing  on  the  evoi- 
log  of  October  4tfa  a  mark  upon  the  nose  and 
on  the  side  of  complalnantfs  throat,  qtpuent- 
ly  scratches.  It  also  may  be  gathered  ttom 
The  evidence  that  the  defendant,  a  man  ot 
but  21  years  of  age,  and  the  complainant 
his  Btepdaugbtor.  were  at  the  time  of  the 
all^^  assault  occupying  a  box  car  as  a 
home  (the  defendant  being  la  the  employ  ot 
tbe  ralbroad).  tbe  dtfendanlfs  wife,  motber 
of  the  complainant  being  absrait,  and  tbe 
complainant  beb^  1^  Jn  defoidan^s  car& 
We  think  these  tects  and  drcumstanceB 
tended  to  prove  the  ccnpos  delicti,  and  wecB 
Bufflclent,  together  wltta  the  defendants 
admissions,  to  Justify  tbe  magistrate  in  bold^ 
ing  tbe  defendant  to  annrer. 

We  are  not  called  ivon  on  tbls  bearing  -to 
pass  upon  tbe  snffldency  of  tbls  evidence  to 
warrant  tbe  conviction  of  tbe  defoidant,  and 
np<m  that  queetlcHi  aqtress  no  opinion.  In 
this  o(mnectlon  it  Is  prc^r  to  observe  tbat  a 
magistrate,  In  holding  a  defendant  to  answer 
for  a  crime,  is  not  required  to  have  submitted 
evidence  inffldrat  to  establish  the  guilt  of 
tbe  penon  charged  beyond  a  reaswiable  doubt 


As  was  said  in  a  recent  decision  (In  re  Mitch- 
ell [Cal.  App.]  82  Pac.  347):  "In  order  to 
bold  defendant  and  put  him  on  his  trial,  the 
committing  magistrate  Is  not  required  to  find 
evidence  sufficient  to  warrant  a  conviction. 
All  that  Is  required  Is  that  there  be  a  suf- 
ficient legal  evidence  to  make  It  appear  that 
'a  public  offense  baa  been  committed,  and 
there  is  sufficient  cause  to  beUeve  tbe  defi- 
ant guilty  thereof.* 
Tbe  writ  Issned  herein  la  dismissed. 

FITZaBRALD,  a  J.,  and  TALBOT,  J., 
concur. 


BTATE  T.  B3fUDTS0N. 
(Supreme  Court  of  Idaho.  Dea  2,  190B.) 

1.  WrrNESSES  — OOHPCiaiTOT— COOKFBNDANT 

IK  Cbiuinal  Pboskcdtion. 

One  who  ham  been  Jointly  Indicted  with  a 
defendant  on  trial,  and  has  entered  a  plea  of 
guilty,  is  a  competent  witness  for  the  state  on 
the  trial  of  his  codrfsndanL 

[Ed.  Note. — For  cases  In  point  sse  voL  60; 
Gent.  Dig.  WitnessM,  H  244-246.] 

Z  Cbihinai.  Law  —  Testiuont  ot  AccoH- 

FLICB— COBKOB  OBATION— InSTBUCTIONS. 

An  ingtructicra  as  to  the  evidence  neces- 
sary to  cfwroborate  the  testimony  of  en  ac- 
complice, which  states  the  law  on  that  ques- 
tion to  the  jury  In  as  favorable  light  to  the  de- 
fendant as  ft  is  given  in  section  7871,  Eev.  SL 
1887,  is  sufficient,  and  not  open  to  objection 
by  the  defendant 
S.  Sauk. 

Under  the  provisions  of  section  7871,  Rev. 
St  1887.  the  corroboration  of  the  evidence  of 
an  accomplice  most  be  on  some  material  fact 
or  circumstance^  and  such  that  when  standing 
alone  and  independent  of  the  evidence  of  the 
accomplice,  tends  to  connect  the  defendant  with 
the  commission  of  the  offense. 

[Ed.  Note. — For  cases  In  point  see  voL  1^ 
Cent  Dig.  Criminal  Iaw,  »  1128»  1129.] 

(Syllabus  by  the  CV)urt) 

Appeal  from  District  Court  Lateb  Oonnly; 
E.  a  Steele,  Jud^. 

John  Knudtson  was  charged  with  tbe 
crime  of  arson.  From  a  Judgment  of  con- 
viction, and  an  order  denying  a  new  trial, 
he  appeals.  AfOzmed. 

Bee  79  Pac  641. 

&  8.  Denning,  for  appellant  J.  T.  Gubeoir 
Atty.  Gen.,  Edwin  Snow,  and  F.  &  Wetta<Ai» 
for  tbe  State. 

AILSHIB,  J.  Tbe  defendant  and  one  Fred 
TTfltining  were  charged  Jointly,  on  informa- 
tion the  prosecuting  attorney,  wltta  tbe 
crime  of  arson.  PrevlonB  to  tbe  trial  Banning 
pleaded  guilty,  and  at  tbe  trial  of  tbe  defend- 
ant Knudtson  tbe  state  called  Banning  as  a 
witness  against  tbls  defendant  Defendant 
objected  to  Banning  testifying  against  blm, 
on  tbe  ground  that  Banning  bad  not  bem  dis- 
charged from  tbe  information.  (3ounael  for 
defendant  placed  his  chief  reliance  upon  the 
provisions  of  secttons  7860,  7S61,  and  ISfSZ, 
Rev.  St  1887,  which  sections  prorlde  as  fol- 
lows: 

"See.  TSeO,  WbOD  two  or  more  defendanta 
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are  Jointly  Indicted  for  a  felony,  any  de- 
fendant requiring  it  mmt  be  tried  separately. 
In  other  cases  the  defendantB  Jointly  Indict- 
ed may  be  tried  separately  or  Jointly  In  the 
discretion  of  the  court 

"Sec  78SL.  When  two  or  more  persons 
are  Inclnded  in  the  same  indictment,  the  court 
may,  at  any  time  before  the  defendants  have 
gone  Into  their  defense,  on  the  application 
of  the  district  attorney,  direct  any  defendant 
to  be  discharged  from  the  Indictment,  that 
he  may  he  a  witness  for  the  people. 

"Sec  7862.  When  two  or  more  persons 
are  Inclnded  in  the  same  Indictment  and 
the  court  Is  of  opinion  that  In  regard  to  a 
particular  defendant  there  Is  not  sufficient 
erldeuce  to  put  him  on  his  defense,  It  must 
order  him  to  be  discharged  from  the  indict- 
ment before  the  evidence  Is  dosed,  that  he 
may  be  a  witness  for  bis  co-defendants." 

It  may  oft^  happen  tbat  either  the  state 
or  one  of  several  defendants  Jointly  lndl<:ted 
will  want  to  place  one  of  the  defendants  on 
the  witness  stand,  and  the  foregoing  sections 
were  evidently  enacted  for  the  purpose  of 
Miabllng  the  court  In  Its  discretion  to  com- 
pel such  a  witness  to  testify.  But  In  view 
of  tbe  requirements  of  section  8143,  where  It 
Is  enacted  tbat  "A  defendant  In  a  criminal 
action  or  proceeding  to  which  he  Is  a  party, 
to  not,  without  bis  consent,  a  competent  wit- 
ness for  or  against  himself,"  the  court  would 
bave  no  right  to  compel  one  of  two  or  more 
defendants  Jointly  Indicted  to  testify  either 
for  tbe  state  or  tbe  defendant,  without  first 
discharging  him  from  the  Indictment  or  in- 
formation. As  soon,  however,  as  one  of  tbe 
defendants  has  entered  tbe  plea  of  guilty,  the 
requirements  of  the  provisions  of  these  stat- 
utes as  to  such  defendant  are  fully  met,  and 
tbe  reason  no  longer  exists  for  either  the 
court  to  discbarge  blm  from  the  Indictment, 
or  for  his  refusing  to  testify.  We  have  dls- 
eormd  no  legal  reason  why  a  defendant  who 
has  entered  tbe  plea  of  guilty  cannot  there- 
after, upon  tbe  trial  of  a  codefendant,  be 
required  to  testify  either  tor  the  state  or  the 
defoulant  as  the  case  may  be;  and  neither 
tbe  state  nor  the  defendant  on  trial  has  any 
legal  grounds  for  objection  to  a  codefendant 
testifying  under  such  circumstances.  The 
Suprone  Oourt  of  California,  In  People  v. 
Idbra,  5  Oal.  184,  under  statutes  very  sim- 
ilar to  onr  own,  held  tbat  when  a  codefendant 
elects  to  be  tried  separately  be  becomes  a 
competent  witness  for  tbe  other  codefendant. 
The  doctrine  of  People  v.  Labra  was  approved 
and  followed  In  People  v.  Newberry,  20  Cal. 
480.  In  State  v.  Magone  (Or.)  51  Pac  452, 
several  defendants  were  jointly  Indicted,  and 
one  of  the  defendants  entered  the  plea  of 
guilty.  Thereafter,  upon  the  trial  of  his  co- 
defendant  Magone,  tbe  state  oCTered  the  de- 
fendant who  had  pleaded  guilty  as  a  wit- 
ness against  Magone,  and  tbe  defendant  ob- 
jected and  excepted.  The  Supreme  Court  of 
Oregon  held  that  the  witness  was  competent, 
and  that  bis  erldmce  was  properly  admitted 


against  his  codefendant  In  McGlnness  t. 
State,  31  Pac  978,  63  Pac  the  Supreme 
Court  of  Wyoming  held  tbat  "a  codefendant 
who  has  been  Jointly  Indicted  with  defendant 
and  whose  trial  has  been  severed,  is  a  com- 
petent witness  for  defendant  as  well  as  for 
tbe  state,"  and  cite  People  v.  Labra,  supra, 
with  approval  This  question  has  frequently 
been  before  the  courts,  though  many  of  the 
cases  discussing  tbe  question  bave  been  In 
states  having  no  statutes  simHar  to  ours. 
See  notes  and  citations  in  12  Cyc  452. 

Defendant's  second  assignment  of  error  Is 
tbat  "the  Instrnctions  given  by  tbe  court 
which  were  excepted  to  at  the  time  by  tbe 
defendant  In  tbat  the  same  were  misleading, 
as  tbey  did  not  relate  to  the  corroborative 
evidence  which  was  necessary  In  aid  to  the 
defendant  Hannlng's  testimony  to  support  tbe 
corpus  delicti."  Tbe  instruction  on  tbe  ques- 
tion of  tbe  necessity  of  evidence  corroborat- 
ing tbe  testimony  of  an  accomplice  Is  In  con- 
formity with  tbe  provisions  of  section  7871, 
Rev.  St  1887,  and,  while  quite  lengthy  and 
going  Into  considerable  detail.  Is  as  favora- 
ble to  tbe  defendant  as  the  law  would  au- 
thorize Section  7871  provides:  "A  convle- 
tlon  cannot  be  had  on  tbe  testimony  of  an 
accomplice,  unless  he  Is  corroborated  by  other 
evidence,  which  in  Itself,  and  without  the 
aid  of  the  testimony  of  the  accomplice,  tends 
to  connect  the  defendant  with  the  commission 
of  tbe  offense;  and  the  corroboration  Is  not 
Bnfl9clent,,lf  It  merely  shows  the  commission 
of  the  offense,  or  tb«  drcumstances  thereof," 
The  authorities  are  not  entirely  harmonious 
as  to  tbe  extent  of  the  corroboration  neces- 
sary In  such  cases  under  a  stetute  similar  to 
ours.  While  some  authorities  have  held  that 
such  corroboration  most  be  upon  all  the  ma- 
terial facts,  othen  bare  held  that  corrobora- 
tion upon  any  one  material  fact  would  be 
sufficient  This  question  receives  considera- 
tion by  Mr.  Underbill  on  Criminal  Bvldeoce 
at  sections  78,  74,  and  75,  and,  after  some 
discussion  of  tbe  subject  and  citation  of  many 
authorities,  he  says:  "But  tbe  corroborative 
evidence,  whether  consisting  of  acts  or  ad- 
missions, in  Itself  and  without  that  of  the 
accomplice,  must  at  least  tend  to  prove  tbe 
guilt  of  tbe  accused  by  connecting  him  with 
the  crime."  It  Is  clear  to  us  tbat  under  the 
provisions  of  section  7671,  stqnra,  tbe  corrob- 
oration must  be  upon  some  material  fact 
or  circumstance,  and  that  stending  alome 
and  Independent  of  the  evidence  of  the  ac- 
complice. It  must  tend  to  connect  the  defoid- 
aut  with  tbe  commission  of  the  offense.  This 
proposition  Is  fully  covered  by  the  Instruction 
of  the  court  In  the  case  at  bar.  If  the  de- 
fendant had  any  spedflc  Instructions  upon 
the  question  of  corroboration  which  he  de- 
sired the  court  to  give,  It  was  bis  duty  to 
have  submitted  such  request  to  tbe  court 
and,  if  the  court  refused  to  give  the  Instruc- 
tion, to  then  take  his  exception.  People  v. 
Biles,  2  Idabo  (Hash.)  114,  6  Pac  120. 

The  third  assignment  of  error  is  as  to  the 
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court  permitting  tbe  proaacnting  attoniey  to 
cron-examlne  tbe  defendant  while  on  the 
stand  In  regard  to  where  be  kept  hla  money 
after  the  Are  had  occurred.  We  find  no  er- 
ror in  the  ruling  of  the  court  In  this  respect 

Lastly.  It  iB  nreed  that  the  evidence  of  the 
accomplice  lis  not  snlBdently  corroborated  by 
other  and  independent  evidence  to  support  the 
verdict  It  Is  unnecessaiTt  and  can  serve 
no  useful  ptyrpose,  for  us  to  recite  the  evi- 
dence in  this  opinion.  We  have  examined  It 
carefully  and  feel  that  It  Justified  the  jury 
In  returning  the  verdict  of  guilty.  We  find 
no  error  In  tbe  case. 

The  judgment  is  affirmed. 

STO0KSIA6ER,  G  J.,  concurs.  SITIXI- 
VAN,  J.,  sat  at  the  hearing,  but  took  no  part 
In  the  decision. 


STATE  T.  BURKB. 
(fioprane  Court  of  Idaho.  Nov.  11,  lOOB.) 

bubolabt  —  olbcuvstantial  bvidkncb  — 

Ikbufficienot  of  Evidence. 

Evidence  In  this  caae  examined  and  review- 
ed, and  held  Inaufficient  to  support  a  verdict 
and  Judgment  of  conviction.  , 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Nea  Perce 
County;  E.  C.  Steele,  Judge. 

David  W.  Burke  was  convicted  of  burglary, 
and  appeals.  Reversed. 

F.  B.  Fogg  and  Geo.  W.  Tannabill,  for  ap- 
pellant J.  J.  Guheen,  At^.  Gen..  Edwin 
Snow,  and  F.  S.  Wettach,  for  the  State. 

AILSHIB,  J.  The  defendant  David  W. 
Burke,  was  charged  upon  Information,  Joint- 
ly with  bis  father.  George  Burke,  with  the 
crime  of  burglary.  He  entered  the  plea  of 
not  guilty,  and  upon  a  separate  trial  was 
convicted  of  burglary  In  the  first  degree,  and 
sentenced  to  a  term  In  the  penitentiary.  All 
the  evidence  produced  by  the  state  upon  the 
trial  was  substantially  as  follows:  That 
George  Burke,  the  father  of  tbe  defendant 
was  residing  upon  a  farm  near  the  town  of 
Mohler,  In  Nez  Perce  county,  and  tbe  defend- 
ant, who  had  been  stopping  with  bis  father 
for  a  couple  of  weeks,  was  employed  to  as- 
sist In  the  farmwork,  but  had  no  Interest  In 
the  farm  or  the  business,  nor  in  any  of  tbe 
propwty  about  the  farm,  except  as  an  em- 
ploy&  Upon  an  adjoining  farm  was  situated 
a  farmhouse  and  granary  belonging  to  one 
Ia.  M.  Bnglehorn.  On  the  night  of  April  9, 
1904,  tbe  granary,  which  up  to  that  time  bad 
contained  a  considerable  quantity  of  barley 
and  oats,  was  burned.  It  is  not  known  at 
what  hour  In  the  night  the  fire  occurred,  but 
about  7  o'clock  the  next  morning  it  was  dis- 
covered tbe  building  had  been  burned,  Engle- 
born  and  other  neighbors,  who  gathered  in 
the  next  morning,  discovered  tbe  tracks  of 
a  man  from  tbe  granary  to  tbe  road,  and  it 
appeared  that  the  person  had  made  frequent 
trips  back  and  forth,  and  tta^  alao  found 


tbe  trade  of  a  wagon  that  had  driven  up 
during  tbe  night  and  where  sacks  had  beat 
placed  on  the  grotmd  previous  to  loading 
The  trades  of  tbe  wagon  were  mach  heavier 
from  the  time  th^  left  tbe  place  where  the 
grain  appeared  to  have  been  loa^  than  tbey 
were  In  driving  up  to  tbe  gate.  Th^  fol- 
lowed tiiese  tradES  from  that  point  <m  along 
tbe  public  highway  to  wlme  tiiey  turned 
bito  the  residence  of  deorge  Burka  Fol- 
louing  theee  tracks,  tb^  found  the  wagon 
at  George  Burke's  place,  and  on  the  floor 
of  tbe  wagon  box  found  some  scattered  bar- 
ley. Tbey  also  found  20  or  20  sacks  of  bar- 
ley in  George  Burke's  granary,  which  did 
not  belong  to  him,  and  which  he  did  not 
claim.  They  also  found  some  pony  tracks 
in  the  neighborhood  of  the  burned  granary, 
which  were  Idoatlfled  as  being  very  similar 
to  the  tracks  made  by  a  pony  which  tbe 
defendant  David  Burke,  rode  on  the  follow- 
ing day.  This  pony  did  not  appear  to  belong 
to  the  defendant,  but  had  been  kept  on  tbe 
Burke  place,  and  really  did  not  appear  to 
belong  to  any  of  the  Burke  family.  It  seems 
uncertain.  In  fact,  as  to  who  was  the  owner 
of  tbe  pony — probably  a  young  woman  whom 
defendant  married  later.  George  Burke,  who 
was  jointly  Indicted  with  his  son.  was  placed 
on  tbe  stand  by  the  state,  and  testified  that 
he  retired  about  6  o'clock  on  the  evening 
of  April  9th,  and  that  he  knew  of  nothing 
that  occurred  between  that  and  the  next 
morning.  He  testified  that  he  and  his  son 
were  at  home  that  night ;  that  somebody  had 
been  killing  his  horses,  and  that  during  the 
last  two  or  three  weeks  he  had  had  six 
horses  and  two  hogs  killed  at  nights,  and 
that  the  horses  had  been  killed  by  being 
stabbed  just  back  of  the  ribs;  that  he  had 
been  up  three  or  four  nights  watching  the 
horses,  to  keep  anyone  from  Injuring  them, 
and  that  on  tbts  evralng  be  was  very  tired 
and  sleepy  and  retired  early,  and  sent  his 
son,  David  Burke,  to  the  bam  to  watdi  the 
horses;  that  on  the  morning  of  April  10, 
when  some  of  the  neighbors  came  and  In- 
quired as  to  bow  much  grain  he  bad  In  his 
grauary,  he  told  them  he  thought  he  bad 
about  40  sacks  in  there,  and  that  after  an 
examination  was  made  it  was  found  thwe 
was  20  or  25  sacks  of  barley  In  the  granary 
that  he  did  not  claim  and  did  not  own.  He 
testified  he  did  not  know  bow  the  barley 
came  into  bis  granary.  The  defendant's  step- 
mother testified  on  the  part  of  defendant  that 
defendant  went  to  the  barn  early  In  tbe 
evening  to  watch  the  horses  that  night  and 
that  he  returned  to  the  house  about  11:30 
o'clock,  and  came  Into  her  room  to  get  a 
lamp,  and  lighted  It  and  went  upstairs  to 
bed,  and  that  to  the  best  of  her  knowledge 
he  did  not  leave  bis  room  until  about  6 
o'clock  the  next  morning.  Defendant  testi- 
fied that  he  staid  at  the  bam  and  watched 
the  horses  until  about  11 :30,  when  he  came 
to  tbe  house  and  went  to  bis  room  and  went 
to  bed,  and  that  be  had  never  been  on  Englfr 
hom'a  place;  had  never  been  at  his  granary; 
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tbat  be  knew  nothing  abont  the  grmln  nor  the 
Irarnlng  of  the  gnmarr-  It  also  a^ieared 
that  a  onuidanible  amoiint  of  grain,  any- 
where from  00  to  100  aackB,  remained  In  the 
granary,  uid  was  still  btvnlng  and  smol- 
dolng  the  next  nuxmlng,  whm  It  was  dls> 
corered  that  the  granary  had  been  burned. 
It  was  shown  wllh  reas<»iable  certainty  that 
from  15  to  2S  satiks  of  barleiy  bad  been  banl- 
ed  on  the  night  of  the  Are  from  0ie  Xlngle- 
bwn  granary  to  George  Burke's  granary, 
and  placed  In  the  latter  granary,  and  that 
^  hanllng  was  dme  on  Gemtse  BnriKe's 
wagon.  There  Is  no  evldmce  tending  to 
show  with  whose  team  the  hanllng  was  done. 
George  BnAe  teetlfled  that  he  had  one  iwet- 
ty  good  wagon  harness,  bat  that  the  teeast 
straps  had  bem  loaned,  and  that  one  of 
the  tugs  was  bnAoi,  and  Oat  all  the  otha 
harness  he  had  was  plow  harness.  One  wit- 
ness teetlfled  that  be  passed  the  Englebom 
premises  between  11  and  12  o'clock  the  night 
of  April  9th,  and  that  the  bnllding  was  stand- 
ing at  that  time,  and  that  be  reached  home 
as  tlie  elotl  struck  12.  It  appears  tbat  the 
defendant  and  Englehorn  bad  had  no  deal- 
ings with  each  other  and  were  practically 
nnacqnalnted.  Englebom  teetlQes  tbat  be 
knew  the  defendant  only  by  sight.  So  far 
as  shown  by  the  record,  the  defendant  never 
made  any  claim  upon  this  grain,  and  never 
made  any  claim  to  baTlng  any  grain  on  his 
father's  place  or  In  the  granary;  and  it  Is 
not  shown  that  tie  ever  made  any  other  or 
different  statement  tban  that  he  knew  noth- 
ing about  the  removal  of  the  grain  or  the 
burning  of  the  granary.  It  also  appears  tbat 
previous  to  the  trial  on  the  <^rge  of  bur- 
sary be  had  been  tried  upon  the  charge  of 
arson  for  burning  the  granary,  and  had  been 
acquitted  by  a  jury.  The  state  showed  by 
defradant  on  bis  cross-examination  that  he 
bad  been  previously  convicted  of  a  felony  in 
tbe  state  of  Washington.  This  was  done  ap- 
parently for  the  purpose  of  Impeaching  tbe 
witness.  Tbe  foregoing  contains  the  sub- 
stance of  every  fact  and  circumstance  shown 
upon  the  trial 

Counsel  for  defendant  took  exceptions  to 
various  statements  made  by  the  prosecuting 
attorney  npon  tbe  argument  of  tbe  case  be- 
fore the  Jury,  in  which  tbe  prosecutor  re- 
ferred to  the  defendant  as  a  man  who  had 
"shown  himself  not  to  be  a  law-abiding 
<^tlzen,'*  and  also  to  tbe  statement  where 
the  prosecutor  said :  "Counsel  wants  to 
know  who  killed  tbe  horses.  I  do  not  know 
who  killed  the  horses.  It  may  have  been 
that  the  man  who  killed  the  horses  was  the 
man  who  stole  tbe  grain.  But,  gentlemen  of 
tbe  Jury,  I  want  to  say  to  you  tbat,  if  this 
was  the  case,  then  tbe  man  who  killed  the 
horses  was  David  Burke."  And,  again,  the 
prosecutor  said :  "He  went  over  to  Fletcher 
the  next  day,  counsel  said,  to  see  bis  sweet- 
heart It  might  have  been  to  see  bis  sweet- 
heart, or  it  may  have  been  to  arrange  for 
the  aale  of  this  grain."  The  defendant. 


through  his  connsel,  exc^ited  to  fltese  va- 
rious statements  made  by  the  prosecuting 
attorn^,  upon  tb»  ground  that  there  was  no 
evidence  in  the  record  upon  which  to  found 
aucb  statements  or  argument;  and  that  th^ 
were  done  purely  fOr  the  purpose  of  preju- 
dicing tbe  Jury  against  the  defendant.  In 
view  of  the  evidence  which  had  been  intro- 
duced In  this  case,  these  statements,  comliv 
from  tbe  prosecuting  attorney,  wwe  In  a 
measure  &lculated  to  prejudice  ttie  minds 
of  the  Jurors.  State  v.  Irwin  (Idaho)  71  Fac. 
608.  60  L.  B.  A.  716;  State  v.  Harness  (Idaho) 
76  Pae.  788.  They  are  not  of  such  a  char- 
acter, howeva,  as  would  call  for  a  reversal 
of  the  Judgment  State  v.  H*r"f—  (Idaho) 
80  Pac.  1129. 

Upon  tbe  sufficiency  of  the  evidence,  or 
rather  lack  of  evidence,  in  flils  cas^  a  more 
serions  question  arises.  The  fact  that  a 
burglary  was  committed  is  admitted,  but  we 
have  searched  the  record  In  vain  to  find  any 
circumstance  connecting  this  defendant  with 
the  commission  of  the  offense.  The  evidence 
introduced  is  In  no  respect  inconsistent 
with  tbe  defendant's  innocence.  It  may  be 
also  said  that  it  Is  consistent  with  bis 
guilt  Tbat  is  In  a  sense  true,  and  In 
the  same  sense  It  Is  Just  as  consistent  with 
the  guilt  of  any  other  citizen  living  in  tbe 
neighborhood  of  the  Englebom  premises. 
It  is  true  the  grain  was  found  in  the  granary 
belonging  to  defendant's  father,  but,  in  the 
absence  of  any  showing  whatever  that  tbe 
defendant  was  exercising  control  or  dominion 
over  this  granary,  or  had  been  in  tbe  bablt 
of  keeping  grain  or  any  other  property  In  the 
granary.  It  would  be  quite  a  stretch  of  legal 
principle  to  say  that  this  constituted  a  pos- 
session of  the  stolen  property  by  the  defend- 
ant He  never  made  any  claim  to  the  grain, 
nor  assumed  to  deal  with  it  In  any  manner, 
nor  has  it  been  shown  that  he  even  kaew  the 
grain  was  there.  Tbe  well-established  rule 
of  law  is  that  the  evidence  must  not  only  be 
consistent  with  the  guilt  of  defendant,  but 
It  must  be  Inconsistent  with  bis  innocence. 
We  agree  with  the  prosecuting  attorney 
tbat  it  is  probable  tbat  the  man  who  had 
been  killing  the  old  man  Burke's  horses  and 
bogs  was  tbe  same  person  who  burglarized 
the  Englebom  granary,  but  there  Is  not  an 
intimation  In  tbe  evidence  that  the  defendant 
bad  been  killing  bis  father's  stock,  and,  in- 
deed, every  consideration  would  lead  to  the 
conclusion  that,  whatever  criminal  turn  of 
mind  the  defendant  might  have,  he  would  not 
have  committed  this  ofFense  against  tbe  prop- 
erty of  his  own  father  while  in  his  father's 
employ,  and  on  apparency  friendly  terms 
with  the  family. 

The  Attorney  General  has  called  our  at- 
tention to  People  v.  Sears,  119  Oal.  207,  51 
Pac.  S2S;  People  v.  Arthur,  93  Cal.  536,  20 
Paa  126;  Harris  v.  State,  84  Ga.  269,  10  3. 
B.  742;  People  v.  Wood.  00  Mich.  G20,  58  N. 
W.  638;  Burks  t.  State  (Ga.)  17  &  B.  619: 
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Gregory  t.  State,  80  Oa.  271,  7  S.  E.  222; 
State  T.  Tucker  (Or.)  61  Pac.  894,  51  L.  B.  A. 
247 — as  elmllar  cases  saatalnlnc  verdlcta  on 
evidence  whicb  be  thinks  as  meager  as  in 
tbis  case.  Upon  an  examination  of  these 
cases  it  will  be  seen  that  there  were  some 
specific  circumstances  pointing  directly  to 
the  defendant  in  each  case.  In  People  t. 
Sears  part  of  the  goods  were  found  in  def'nid- 
anfs  pocket,  and  the  defendant  gave  an  Im- 
probable and  unaatlsfactory  acconnt  of  bow 
he  came  Into  poBseeslon  of  the  property.  In 
People  v.  Arthur  footprints  were  traced  from 
the  building  burglarized  to  a  vacant  build- 
ing, where  both  defendants  were  found 
asleep,  and  the  goods  stolen,  together  with 
some  burglary  tools  concealed  near  them, 
were  in  tbe  building;  and  other  circumstan- 
ces were  shown  pointing  directly  to  tbe  de- 
fendants. In  Harris  v.  State  the  defendant 
was  seen  near  the  place  aboot  the  time  of 
the  burglary,  and  tracks  testified  to  as  being 
the  defendant's  were  found  leading  from  tbe 
burglarized  place  to  his  house,  and  the  goods 
were  found  in  the  defendant's  possession. 
In  People  v.  Wood  there  was  evidence  that 
the  defendant  was  seen  going  in  the  direc- 
tion of  the  building  burglarized,  and  the 
property  was  found  in  his  actual  possession. 
In  State  v.  Tucker  tracks  were  traced  from 
the  place  of  the  burglary  to  within  a  very 
stiort  distance  of  tbe  place  where  defendant 
lived,  and  a  letter  addressed  to  defendant 
was  found  along  the  line  of  tracks,  and  tbe 
defendant  later  sold  the  property,  which 
was  identified  as  the  property  which  bad 
been  taken  from  tbe  burglarized  building. 
In  Gregory  v.  State  there  was  tbe  most  mea- 
ger evidence  to  be  found  in  any  of  these 
cases,  but  even  there  it  was  shown  that  tbe 
person  who  had  committed  tbe  crime  made 
a  peculiar  track,  and  the  defendant  volun- 
teered upon  tbe  trial  to  make  a  track  in  a 
box  of  sand  in  the  presence  of  the  Jury,  and 
this  track  corresponded  exactly  with  the 
track  previously  described  by  the  witness. 
In  that  case,  however.  Chief  Justice  Bleck- 
ley, tbe  distinguished  Georgia  jurist  and  hu- 
morist, In  a  page  and  a  half  opinion,  took 
occasion  twice  to  observe  that  the  case  was 
one  of  considerable  doubt 

We  conclude  that  tbe  utter  absence  of  evi- 
dence, In  this  case,  connecting  the  defendant 
with  the  commission  of  the  offense,  makes 
It  necessary  for  us  to  grant  a  new  trial. 
Whether  or  not  the  defendant  is  a  man 
capable  of  committing  such  an  offense,  or 
has  paid  the  penalty  for  the  commission  of 
an  offense  in  another  state,  be  is,  neverthe- 
less, ^titled  to  a  fair  trial,  and,  If  ffullty, 
to  be  convicted  upon  evidence,  and  not  upon 
Insinuations  and  innuendo.  Tbe  administra- 
tion of  even-handed  Justice  dcDUmds  it,  and  tiie 
law  will  sanction  no  other  kind  of  a  conviction. 
It  Is  not  enough  to  say  a  crime  hu  been  com- 
mitted and  somebody  has  committed  it,  end 
that  somebody  shall  pay  tbe  penalty  there- 
for, and  that  the  state  has  been  unable  to 


find  any  other  person  upon  whom  they  could 
fasten  the  crime,  and  that  It  is  entirely  pos- 
sible and  was  altogether  convenient  for  the 
defendant  to  have  perpetrated  the  offense. 
Something  more  must  be  done.  Facts  or 
circumstances  should  be  developed,  tending 
to  connect  the  defendant  with  the  commis- 
sion of  the  offense  such  as  would  be  Incon- 
sistent with  the  actions  and  conduct  of  an 
Innocent  man. 

Since  this  case  mOBt  be  aeat  bax^  tor  a 
new  trial,  it  becomes  necessary  for  ua  to 
consider  the  assignments  of  error  with  ref- 
erence to  tlie  admission  and  ezcluslim  of 
evidence,  and  tbe  Instructions  given  and  re- 
jected. After  examining  the  rulings  com- 
plained of  in  the  admission  and  exdmlon 
of  evidence  we  are  satisfied  no  error  has 
been  committed.  It  does  appear,  as  contend* 
ed  by  counsel,  that  the  trial  court  was  rather 
strict  with  defendant  when  cross-^amln- 
Ing  the  state's  witnesses.  The  Instructions, 
when  examined  and  read,  as  a  whole,  ap- 
pear to  fairly  state  tbe  law  of  the  case,  and 
to  cover  all  the  points  on  which  defendant 
made  special  requests. 

Judgmebt  reversed,  and  a  new  trial  granted. 

STOQKSLAGEB,  O.  aoA  SULLIVAN, 
J.,  concur. 


QOODING  et  aL  r.  PROFITT  et  al. 
(Sapreme  Court  of  Idaho.  Nov.  1,  190^) 

1.  COHSTITUnOMAI,  LAW— TAX  IjIVT— State 

PuEPOBKs— What  Abb. 

The  tax  lery  authorised  by  section  8  of 
article  7  of  the  OonstitDtion  for  state  pnr- 
poees"  Is  Intended  to  cover  the  current  and  run- 
ning expenses  of  maint&inine  and  conducting 
the  state  ffovernment — ^legislative,  executive, 
and  Judicial — and  operating  and  maintaining 
tbe  state  institutions. 

2.  Samk— Maximum  Bate. 

Public  or  bonded  Indebtedness  incurred  un- 
der the  provisions  of  section  1  of  article  8  of  the 
Constitution  for  internal  improvements  and  the 
erection  of  public  buildings  and  Institutions  Is 
not  anticipated  or  comprebeoded  within  the 
provisions  of  section  9  of  article  7,  and  a  tax 
levy  for  the  purpose  of  paying  the  interest  on 
sucb  indebtedness  and  bonds  and  providing  a 
sinking  fund  therefor  does  not  fall  wittiln  the 
limits  of  the  maxium  rate  of  taxation  as  spad- 
fied  and  provided  by  section  8  of  article  7. 
8.  Same— LiQuiOATiHo  Statk  Debt. 

It  Is  within  the  power  of  tbe  L^islatore  to 
pass  an  act,  as  done  by  act  of  March  6,  1905 
(S&a.  Laws  1900,  p.  278),  authorising  the  board 
of  commissionerfl  of  any  county  indebted  to 
the  state  on  account  of  state  tkim  due  from 
such  county  to  the  state  to  make  a  sufficient 
levy,  not  exceeding  a  maxim  am  rate  therein 
specified,  for  the  purpose  of  paying  and  liquidat- 
ing such  indebtedness, 
(Syllabus  by  the  Court) 

Application  by  F.  B.  Ooodlng  and  otiiers,  the 
state  board  of  eauallzatlon,  for  a  peremptory 
writ  of  mandate  against  John  a  Profltt  and 
othw,  the  hoard  of  commissioners  of  Nes 
Perce  county,  compelling  and  requiring  said 
board  of  commissioners  to  make  a  sufflctent 
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tax  levy  to  raise  th«  county's  pn^oitUm  of 
atata  nrenuflb  and  for  spedal  lerlea  on  ac- 
connt  oi  cwtaln  Mud  Inued.   Writ  granted. 

J.  J.  OvbeCT,  Atty.  Qea.,  Bdwla  Snow,  and 
F.  &  Wettach.  for  petitioners.  B.  S.  Grow, 
Oo.  Atty.  of  Nee  Perctt  Oounty,  J.  E.  Gyde, 
Ox  Att7.  of  Sbosbone  Coan^,  and  W.  £. 
Stminger,  Oo.  Atty.  of  Latab  County,  for  de- 
fendants. 

AII«8HIB,J.  This  la  an  action  prosecDted 
by  the  state  board  of  equallzatlaD  against 
the-  board  of  commlBslonerB  of  Nes  Perce 
connty  to  Kcnre  a  peranptory  writ  at  man- 
date against  the  board  requiring  tbwn  to 
make  and  enter  upon  the  tax  rolls  a  sufficient 
tax  lery  to  raise  Nez  Perce  county's  pnqpor- 
tlraiate  share  of  state  taxes  for  the  yes^  1906, 
as  cotlfled  by  the  secretary  of  tbe  board  of 
eqnaUaatlon.  The  dtfendants  bsTe  demurred 
to  the  ennplalnt,  upon  the  grounds  that  It 
falls  to  state  Acts  sufflctent  to  constitute  a 
cause  of  action  or  entitle  the  plaintiffs  to 
aoy  relief.  On  August  81.  1905,  the  State 
Auditor,  who  is  ex  officio  secretary  ef  the 
board  of  equalization,  cotifled  to  the  audltw 
of  Mes  Peroe  coun^  tbe  amount  required  to 
be  raised  by  Nes  Pave  county  as  ite  ^re 
of  state  taxes  for  the  year  190B  as  equalised, 
determined,  and  aK>ortloned  by  the  state 
board  of  equalization.  This  certlflcato  Is  as 
follows: 

*rFo  the  Oounty  Auditor  of  Nez  Perce 
Oonnty,  State  of  Idaho—Dear  Sir:  Ton  are 
hereby  notlfled  tiiat  the  stete  board  of  equal- 
isation of  the  stete  of  Idaho  at  Ite  r^lar 
session  held  at  the  stete  Capitol  in  the  city 
of  Bolae,  state  of  Idaho,  beginning  Ajiguet 
14,  A.  D.  1905.  has  determined  and  appor^ 
tioned  to  Nn  Pone  cotmly*  state  of  Idaho, 
the  sum  of  thirty-three  thousand  thirty-nine . 
dollars  and  twenty  carts  (133,088.20)  as  ite 
I«oportlon  of  stete  taxes  ft»r  the  year  1905, 
as  pnnided  for  by  act  (tf  tbe  L^lslature, 
Sees:  Laws  1906,  p.  298. 

"Other  Taxes. 

"Tour  attention  Is  also  called  to  the  fol- 
lowing acte  of  the  Legislature:  Sees.  Laws 
1893,  p.  30;  1908,  pp.18,  330;  190S,  pp.50,  IW, 
279.  280.  The  provlalons  of  each  of  aald  acts 
require  the  making  of  special  levies  as  in  the 
respectlTe  acts  set  out  On  account  of  such 
provisions  of  said  acts  Nes  Perce  connty  has 
been  charged  with  special  taxes  for  tbe  year 
1905.  as  follows,  to  wit: 

Btat«wBcoi>nMidboiidiIiikfnsfundtax..((lS93)  |S,M  00 
IndustrUl  aGliool  "       "        "     "  .(1903)     814  18 

Lire  stock  sultaiT  fund  tax  11905)     541  33 

Pablle  ballding  endowment  fund  Ua..(1906)  471  20 
Oweral  Intereit  and  alnklos  fund  tax.. (1906)  7,SSS  38 
Counts'  indebtednau   7,868  S3 

"Very  respectfully  yours, 

"[Signed]  Bobt  S.  Bragaw, 

"State  Auditor  and  Ex  Officio  Secretary  of 

the  Stete  Board  of  Equalization." 

The  real  question  presented  for  our  de- 

termtoatlon  and  the  one  upon  which  the 

county  relies  Is  this:  That  the  aggregate 


amount  which  tbe  state  requires  the  defend- 
ant county  to  raise  by  tax  levy  An-  tbe  year 
1906,  Is  In  excess  of  6  mills  upon  each  dollar 
of  valuation  of  the  taxable  property  of  Niez 
Perce  county  as  assessed  and  equalized  for 
the  year  19(3,  and  It  is  therefore  In  viola- 
tion of  tbe  provisions  of  section  9  of  article 
7  of  tbe  Constitution.  It  la  conceded  ttiat 
tbe  total  assessed  valuation  of  tbe  state  for 
the  year  1906  exceeds  $50,000,000^  and  is  lees 
than  ¥10(^000,000,  and  therefore  the  maximum 
rate  of  taxation  for  stete  purposes  cannot 
exceed  five  mills  on  each  dollar  of  valua- 
tion. Tbe  Attorn^  Genwal  contends,  how- 
ever, on  behalf  of  the  state,  tbat  tbe  limita- 
tion for  purposes  of  taxation  as  fixed  by  sec- 
tion 9  of  article  7  ^plles  only  to  the  levy 
tor  *^te  ptuposes,"  and  that  such  purposes 
consist  in  maintaining  and  conducting  tlie 
state  government— legislative,  executive,  and 
Judicial,  and  tbe  (^>^tion  and  maintenance 
of  the  stete  institutions.  Tbe  Attorney  Gen- 
eral Indste  that  section  9  of  article  7  has  no 
application  whatever  to  Indebtedness  in- 
curred under  tbe  provisions  of  article  8  of 
ihe  Oonstltatlon  for  internal  Improvemente 
and  tbe  acqulriiv  of  public  grounds  and  the 
erection  of  stete  lnstltntlon&  A  correct  solu- 
tion of  this  proposition  will  be  determinative 
-of  the  Issue  presented. 

Upon  the  threshold  of  this  dlscussicm  the 
defendante  have  cited  People  v.  Scott  (Golo. 
Sup.)  12  Pac.  608.  as  a  leading  authority  to 
support  of  tbeir  position.  An  examination 
of  that  case  will  disdose  at  ooce  that  tbe 
Colorado  Supreme  Court  were  only  called  up- 
on to  consider  tbe  ptovlslons  of  article  10  of 
thdir  Oonstltotlon  which  voy  nearly  corre- 
sponds wltli  article  7  of  our  Constitution. 
It  will  also  appear  tbat  the  stete  of  Colorado 
has  no  provisions  in  ite  Oonstitutiott  similar 
to  section  1  of  our  article  8.  See  In  re  Stete. 
Board  of  Equalization  (Colo.  Sup.)  51  Pac. 
493.  Again,  it  will  be  observed  that  the 
principal,  if  not  tlie  entire  sum  sought  to  be 
raised  by  tax  levy  In  People  v.  Scott,  was  tor 
the  purpose  of  defraying  the  ordinary  ex- 
penses of  tbe  state  government,  and  the  main- 
taining and  (iterating  tbe  state  Institutions. 
It  Is  true,  however,  that  the  court  finally  ar- 
rived at  the  conclusion  to  tbat  cue  that  taxa- 
tion for  ''state  purposes"  Includes  "all  state 
purposei^  and  therefore  comivehended  every 
character  of  revenue  that  the  state  could 
raise  t^r  taxation.  The  reasoning  employed 
by  the  court  to  that  cose  and  tbe  subsajuent 
cases  down  to  and  Includliu;  In  re  State 
Bosrd  of  Equalization,  supra.  Indicate  very 
strongly  to  us  that  the  court  might  have  ar- 
rived at  a  very  different  conclusion  bad  the 
Colorado  Constitution  contained  an  article 
closely  corresponding  to  article  8  of  our  Con- 
stitution. Tbe  separate  and  dlsttoct  pur- 
poses totended  by  Ibe  provlslms  of  articles 
7  and  8  of  our  Onutltntlon  have  seemed  clear 
and  unambiguous  to  us,  and  while  the  ques- 
tion here  under  consideratioa  was  not  then 
under  discussion,  still  to  Steto  T.  Morrison 


Digitized  by 


232 


88  PACIFIC 


RBPORTHB. 


(Idaho 


(Idaho)  75  Paa  253,  we  attempted,  In  a  way, 
to  point  out  the  separate  purposes  and  ob- 
lects  of  the  two  sections.  It  Is  there  said: 
"A  careful  examination  of  articles  7  and  8 
of  onr  Constltation  discloses  two  separate 
and  distinct  purposes  had  In  view  in  the 
adoption  of  the  two  articles.  Article  7  de- 
fines the  fiscal  year,  provides  methods  for 
raising  revenue,  exempts  certain  classes  of 
property  from  taxation,  provides  for  uniform- 
ity of  taxation,  fixes  a  maximum  rate  of  taxa- 
tion upon  real  and  personal  property  that 
shall  never  be  exceeded,  provides  for  appro- 
priations for  current  expenses,  for  a  board 
of  equalization,  and  for  a  system  of  county 
finances.  The  complete  plan  outlined  in  this 
article  provides  for  the  raising  of  revenue 
to  meet  the  current  expenditures.  When  1^- 
islative  appropriations  are  made,  they  are 
made  for  the  future;  and  to  extend  over  a 
period  of  two  years.  During  the  time  for 
which  the  expenditures  are  being  made  the 
revenue  is  being  collected,  and  even  though 
claims  may  be  presented  and  allowed  before 
sufficient  revenue  has  been  collected  to  meet 
the  same,  the  complete  scheme  for  the  col- 
lection of  taxes  and  revenue  and  the  pay- 
ment of  the  current  expenses  of  the  state 
looks  to  one  general  purpose  of  ending  the 
two  years  for  which  the  appropriations  are 
made  with  the  expenses  of  maintaining  the 
state  government  for  that  period  paid.  On 
the  other  hand,  article  8  cont^plates  the 
oontractlog  of  Indebtedness,  the  Issuance  of 
state  bonds,  prohibits  the  loaning  of  the 
state's  credit  to  individuals  and  corporations, 
etc  This  article,  differing  from  the  other, 
was  entitled  by  the  framers  of  the  Constitu- 
tion, thus:  'Public  Indebtedness  and  sub- 
sidies.' Between  the  two  extremes,  the  one 
meeting  the  expenditure  for  maintenance  of 
the  state  government  and  the  other  meeting 
wpenses  Id  ease  of  war,  to  repel  Invasion,  or 
suppress  butnrrectlon,  the  Constitution  has 
anticipated  a  necessity  which  must  arise  of 
making  public  Improvements,  erecting  public 
buildings,  educational,  penal  and  reforma- 
tory institutions,  and  that,  for  the  construc- 
tion of  the  same,  the  state  would  necessarily 
be  obliged  to  incur  indebtedness.  It  author- 
ises the  Legislature  to  create  debts  not  to 
eiceeA  1%  per  centum  upon  the  assessed 
valuation  of  the  taxable  property  therein." 

We  can  understand  that  much  confusion 
might  arise  by  the  reading  of  one  of  these 
articles,  and  not  constantly  keeping  in  mind  the 
provisions  of  the  other  article.  Article  7l8  de- 
voted to  outlining  a  plan  for  raising  revenue 
for  current  expenses  In  the  running  and 
maintaining  the  state  government  and  Its 
Institutions,  and  It  places  certain  limitations 
upon  the  lawmaking  and  tax-raising  powers 
of  the  state  government.  It  will  be  noticed 
by  the  provisions  of  section  9  of  that  article 
that  upon  the  oi^anlzatlon  of  the  state  a  tax 
levy  of  10  mills  on  each  dollar  of  assessed 
valuation  was  permitted  and  a  sliding  scale 
was  thweln  fixed  by  wblcb  the  rate  should 


constantly  decrease  as  tlie  assessed  valua- 
tion should  Increase  until  the  time  arrives 
when  the  total  assessed  valuation  of  the  state 
shall  have  reached  ¥300,000,000,  we  cannot 
raise  any  more  revenue  by  taxation  for  "state 
purposes"  than  we  could  raise  when  the 
total  assessed  valuation  of  the  state  only 
amounted  to  $45,000,000.  After  the  assessed 
valuation  shall  have  reached  $300,000,000  the 
tax  levy  for  "state  purposes"  can  never  ex- 
ceed 1^  mills  on  each  dollar  of  assessed  valu- 
ation. Now,  keeping  in  mind  the  provlslrais 
of  this  section  and  immediately  turning  to 
section  1  of  article  8,  we  find  that  an  ever 
Increasing  state  Indebtedness  is  authorized 
at  the  rate  of  1%  per  centum  upon  the  assess- 
ed valuation  of  the  taxable  property  In  the 
state,  ^0  matter  how  large  our  assessed  valu- 
ation may  grow.  While  the  rate  of  taxation 
for  "state  purposes"  Is  evar  diminishing  as 
the  assessed  valuation  Increases,  the  state 
"debt  or  debts,  liability,  or  liabilities"  are 
authorized  to  forever  Increase  as  the  assessed 
valuation  Increues.  When  our  total  assessed 
valuation  was  only  $45,000,000,  a  state  in- 
debtedness of  only  $676,000  could  be  in- 
curred by  the  Legislature,  but  when  the 
valuation  reaches  $800,000,000  an  aggregate 
state  indebtedness  of  $4,600,000  may  be 
incurred.  If,  therefore,  the  total  tax  levy* 
both  for  the  purpose  of  running  and  main- 
taining the  state  government  and  its  insti- 
tutions, Bjxd  for  meeting  interest  on  the  pub- 
lic indebtedness  and  providing  a  sinking  fund, 
must  fall  within  the  rate  prescribed  by  sec- 
tion 9  of  article  7,  it  would  follow  that  the 
time  will  probably  come  when  It  will  take  the 
entire  tax  levy  for  "state  purposes"  to  pay 
the  Interest  upon  the  pubUc  indebtedness 
and  provide  a  sinking  fund  and  that  no  reve- 
nue whatever  would  be  left  for  maintaining 
and  operating  the  state  govemmoit  and  pub- 
lic Institutions.  Sadi  a  construction  could 
certelnly  neva>  have  entered  the  minds  ot 
the  framers  of  the  Constitution. 

It  is  clear  to  us  that  the  "for  state  pur- 
poses" mentioned  In  section  9  of  article  7 
Is  for  the  running  and  current  expense  In 
carrying  on  and  operating  the  dlfTerait  de- 
partments and  institutions  of  the  state  gov- 
ernment which  is  Intended  to  be  upon  a  cash 
basis  as  provided  by  section  11  of  the  same 
article.  If  "for  state  purposes"  means  all 
the  revenue  the  state  can  raise  by  taxation, 
then  why  use  these  words  at  all.  Of  course 
all  the  revenue  received  by  the  stete  must 
be  for  stete  purposes  In  the  sense  that  it  be- 
comes tbe  state's  money  and  Is  disbursed  by 
the  state.  But  the  framers  of  the  C:k>nstl- 
tutlon  evidently  meant  something  other  and 
different  than  that  when  they  said:  "The 
rate  of  taxation  •  *  *  for  stete  purposes  - 
shall  never  exceed,"  etc.  It  will  also  be 
observed  that  In  section  1  of  article  8  In  pre- 
scribing the  manner  of  Incurring  public  and 
bonded  Indebtedness  the  words  "for  stete  pur- 
poses" were  not  used,  but  the  words  "object 
or  work"  are  employed,  and  the  bonds  are 
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aatfaorlzed  to  be  used  for  some  single  "ob- 
ject or  work."  Clearly,  thai,  this  section 
Is  providing  for  tbe  raising  funds  for  In- 
ternal ImproTements,  public  bnlldlngs,  etc 
The  right  to  Incur  the  indebtedness  under 
this  provision  of  the  Oonstltntlon  necessarily 
carries  with  It  tbe  right  to  raise  sufficient 
funds  to  pay  the  interest  and  provide  a 
sinking  fond,  but  the  framers  of  the  Con- 
stitution saw  fit  to  limit  that,  not  by  the  rate 
of  taxation,  but  by  the  total  amount  of  In- 
debtedness which  may  be  Incurred,  and  have 
left  the  rate  of  taxation  and  tbe  manner  of 
levying  and  collecting  It  to  be  fixed  by  tbe 
Legislature.  We  agree  with  counsel  at  once 
that  if  Indebtedness  should  be  incurred 
and  bonds  Issued  under  section  1  of  article 
8,  for  the  purpose  of  raising  funds  for  run* 
nlng  tbe  state  government  or  public  instl- 
tntl<niB  or  for  defraying  bills  already  In- 
cnrred  In  the  maintaining  of  the  state  govern* 
ment  and  institutions  or  to  pay  deficiencies, 
then  a  tax  levy  to  defray  such  bonds  or  in- 
debtedness would  fall  within  the  provisions 
of  section  9  of  article  7,  and  go  to  make  up 
tbe  ^-mlil  rate  allowed  by  that  section.  It 
is  also  true  that,  as  si^gested  by  the  Attorney 
General,  any  Indebtedness  Incmred  or  bonds 
Issued  for  the  suppressing  of  Insurrection  are 
not  covered  by  either  article  7  or  8,  but  are 
exempted  from  the  operations  of  both  articles. 
It  was  stated  npon  the  argmnent,  and  waa 
not  deputed,  that  $108,000  of  the  public  In- 
debtedness of  the  state  comes  down  from 
territorial  days,  and  $84,000  was  incurred  In 
suppressing  Insurrection  and  maintaining 
martial  law. 

We  conclude  from  the  foregoing,  that  tbe 
special  levies  authorized  and  required  by 
acts  of  the  Legislature  as  set  forth  in  the 
State  Auditor's  certificate  hereinbefore,  for 
meeting  tbe  bond  Issues  for  state  wagon 
road.  Industrial  school,  and  other  public  build- 
ings and  Internal  Improvements,  do  not  fall 
wltbln  the  B-mlll  limit.  That  being  true, 
the  sum  required  to  be  raised  from  Nez 
Perce  county  by  tax  levy  Is  not  In  excess  of 
the  constitutional  limitation;  and  the  board 
of  commissioners  are  not  for  that  reason 
authorized  or  Justified  In  refusing  to  make  the 
levy  and  enter  it  upon  their  tax  rolls. 

The  county  attorney  Insists,  however,  that 
the  act  of  the  Legislature  approved  March 
6,  190^  entitled  "An  act  requiring  the  levy- 
ing of  special  ad  valorem  tax  by  tbe  board 
of  county  commissioneni  of  those  several 
counties  of  tbe  state  of  Idaho  which  are  in- 
debted to  tbe  said  state  on  account  of  various 
taxes  levied  for  special  and  state  general 
purposes  since  the  year  1890  and  prior  to 
tbe  year  1903"  (Sess.  Laws  1905.  p.  278),  Is 
uDConstitntlonal,  and  void,  as  being  in  con- 
flict with  section  6  of  article  7  of  tbe  Con- 
sdtntlon  which  provides  that  "tbe  Legislature 
shall  not  Impose  taxes  for  tbe  purposes  of 
any  county,  city,  town  or  other  municipal 
enporation,  but  may  by  law  invest  in  the 
onporate  authorities  thereof,  teqpectlTely, 


tbe  power  to  assess  and  collect  taxes  for  all 
purposes  of  such  corporatloiL"  It  Is  alin- 
ed that  if  tbe  1-mill  levy  authorized  act 
of  March  6.  1905,  is  for  a  county  purpose, 
then  It  is  In  violation  of  tbe  foregoing  pro- 
vision of  tbe  Oonstltution,  and  If,  on  the 
other  hand,  it  Is  for  a  "state  purpose  tbea 
it  falls  within  the  6-mlll  limit  and  Is  uncon- 
stitutional for  being  In  excess  of  the  amount 
authorized  by  section  0  of  article  7  for  "state 
purposes."  It  will  be  seen  that  the  act  of 
March  6th  only  authorizes  and  directs  the 
board  of  commissioners  to  make  snffldent 
levy,  not  eiceeding  1  mill,  to  pay  tbe  amount 
such  county  is  indebted  to  tbe  state.  The 
question  does  not  arise  here  as  to  tbe  amount 
of  tbe  indebtedness  nor  of  what  It  consists. 
Questions  of  fact  as  well  as  of  law  will  prob- 
ably arise  in  determining  that,  and  of  course 
the  Legislature  could  not  arbitrarily  fix  the 
amoimt  as  that  becomes  a  Judicial  question 
in  case  the  county  and  state  do  not  agree 
as  to  the  amount  It  is  evldrat,  howevw, 
that  any  levy  which  the  board  may  make  for 
tbe  purpose  of  meeting  tbe  Indebtedness  of 
tbe  county  to  the  state  is  not  a  levy  for  pay- 
ment of  current  expenses,  but  Is  rather  the 
payment  of  a  debt  due  from  the  county  to 
the  state.  Wbile  tbe  sum  collected  under 
such  a  levy  will  be  payable  to  the  state,  and 
become  tbe  property  of  tbe  state,  and  in 
that  sense  Is  for  a  state  purpose,  still  it  Is 
not  for  a  state  purpose  in  tbe  sense  In  which 
that  term  Is  used  in  section  0  of  article  7 
of  the  Constitution.  It  Is  probable  that  the 
board  could  have  been  compelled  to  make 
a  levy  to  meet  such  obligation  In  tbe  absence 
of  a  s!atute.  On  the  other  hand,  we  find  no 
provision  In  the  Constitution  that  would  tor- 
bid  the  Legislature  authorizing  the  board 
of  commissioners  to  make  such  a  levy,  as  in 
the  Judgment  of  the  board  will  meet  and 
liquidate  Its  tben  existing  Indebtedness  to 
tbe  state.  Tbe  Legislature  undoubtedly  has 
such  powers,  unless  It  Is  limited  In  their  ex- 
ercise by  some  provision  of  the  Constitution. 
We  do  not  pretend  to  say,  and,  Indeed,  tbe 
case  Is  not  In  such  position  that  we  can  de- 
termine the  fact  from  the  record  before  us, 
whether  or  not  it  Is  tbe  duty  of  the  board  of 
commissioners  to  make  a  sufficient  levy  to 
raise  tbe  amount  called  for  In  tbe  certificate 
of  tbe  State  Auditor.  It  may  be  that  tbe  sum 
claimed  Is  largely  In  excess  of  what  is  really 
due  from  the  county,  and  the  state  certain- 
ly cannot  constitute  Itself  tbe  sole  Judge  In 
fixing  tbe  amount  In  a  proper  proceeding 
Instituted  for  that  purpose  tbe  county  may 
be  able  to  show  that  It  Is  indebted  to  the  state 
In  only  a  small  portion  of  the  amount  claim- 
ed by  the  state.  We  therefore  hold  that  it  Is 
tbe  duty  of  the  county  to  make  a  sufficient 
levy  for  the  purpose  of  liquidating  Its  past 
due  indebtedness  to  the  state;  but  as  to  tbe 
amount  of  such  Indebtedness  or  the  rate  of 
levy  to  meet  the  same,  we  express  no  opinion 
whatever.  Neither  do  we  express  any  view 
as  to  tbe  effect,  If  any,  the  case  of  State  r. 
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Ada  County,  7  Idaho,  261.  62  Pac.  4S9,  has 
on  tbls  particular  question  of  county  Indebt- 
edness. 

The  writ  will  iBsne  to  the  effect  above  in- 
dicated. No  ooets  awarded. 

STOCKSLAOBB,  a  J.,  and  SULLIYAN,  J., 
concur. 


GOODING  et  al.  T.  ANDERSON  et  aL 
(Supreme  Court  ot  Idaho.  Nor.  1,  IWS.) 

Application  by  V.  B.  Gooding  and  others, 
the  state  board  of  eqaallzatlon,  tor  a  peremp- 
tory writ  of  mandate  a^lnst  Wash.  W.  An- 
derson and  others,  the  board  of  commission- 
ers of  Idttah  eoon^,  compelling  and  requiring 
the  board  of  oommlaslonen  to  make  a  enf - 
fldent  tax  levy  to  raise  the  county's  propor- 
tionate share  of  state  reraiue,  and  tot  spe- 
cial levies  on  account  of  cortaln  bond  lasnes. 
Writ  granted. 

J.  J.  Guheen,  Atty.  (Jen.,  BJdwln  Snow, 
and  F.  8.  Wettacli,  for  petitioners.  W.  E. 
StiUlnger.  Ca  Atty.  of  Latah  Gounly.  J.  B. 
Gyde,  Co.  Atty.  of  Shoshone  CJonnty,  and  B. 
8.  Crow,  Co.  Atty.  (tf  Nes  Perce  County,  tor 
defendants. 

AILSHIE,  3.  The  facta  In  this  case  are 
substantially  the  same  as  the  facts  in  the 
case  of  Gooding  et  aL  t.  Profltt  et  aL  (Just 
decided)  88  Pac.  280.  The  questions  of  law 
Inrolred  are  identical  with  those  detaimlned 
in  the  Gtoodlng-Profltt  Case,  and  upon  the 
authority  of  that  case  the  Jw^^neit  In  this 
ease  will  be  entered  In  favor  of  ttie  plain- 
tiffs, and  the  writ  will  Issue. 

STCX^KSLAGEB.  a  J.,  and  SULLIVAN, 
J.,  concur. 


GOODING  et  sL  T.  OOWBN  et  aL 
(Supreme  Ooort  of  Idaho.  Nor.  1,  1909.) 

Application  by  F.  R.  Ck>odlng  and  others, 
the  state  board  of  equalization,  for  a  peremp- 
tory writ  of  mandate  against  Israel  B.  Cowen 
and  others,  the  board  of  commlBsloners  of 
Shoshone  county,  compelling  and  requiring 
said  board  of  commissioners  to  make  a  suf- 
ficient tax  levy  to  raise  the  county's  propor- 
tionate share  of  state  revenue,  and  to  make 
special  levies  on  account  of  certain  bond  la* 
sues.   Writ  granted. 

J.  J.  Guheen,  Atty.  Qea.,  Edwin  Snow,  and 
F.  S.  Wettach,  for  petltlon^a.  J.  E.  Gyde, 
CV>.  Atty.  of  Shoshone  County,  W.  E.  Stllllng- 
er,  C^.  Atty.  of  Latah  County,  and  B.  S. 
Crow.  Co.  Atty.  of  Nea  Perce  Oounty,  for 
defendants. 

AII^HIB,  J.  The  facts  In  this  case  are 
substantially  the  same  as  the  facts  In  the 
case  ot  Gooding  et  aL  r.  Profltt  et  aL  (Just 


decided)  88  Pac.  230.  The  questions  of  law 
iuTolTed  are  identical  with  those  determined 
In  the  Oooding-Profltt  Caae,  and  upon  the 
authority  of  that  case  the  Jndgmokt  In  thta 
case  will  be  entered  in  favor  of  plaintiffs, 
and  the  writ  will  Issue. 

STOCKSLAGER,  G.  J.,  and  SULLIVAN, 
J.,  omcnr. 


BUTLER  V.  OITT  OP  LBWISTON  et  al. 
(Supreme  Court  of  Idaho.  Nov.  7.  1906.) 

1.  MuniciPAi.  (3oBPORA.TioifB—GuARrEB— Ef- 
fect. 

Under  a  special  charter,  the  dty  of  Lewia- 
ton  la  a  legal  municipal  corporation  of  the 

state. 

2.  SahK — AUEIfDMENT. 

The  amendment  of  the  special  chartw  of 
the  city  of  Lewis  ton  by  act  approved  Blardi  9, 
1903  (Sesa.  Laws  1903,  p.  ICS),  fteM  oonstltu- 
tionai  and  valid. 

3.  Statute»— TmjE. 

The  title  to  said  act  is  sufficioit.  and  does 
not  contravene  the  inrovislons  of  section  10, 
art  8,  of  the  state  Omstitotion. 

4.  Same— Local  Laws— Ajcbndukkt  ov  Spk- 
oiAL  Chabteb. 

Under  the  proviaiouB  of  the  Constitntion 
the  Legislatore  has  the  power  to  amend  the 
charter  of  the  city  of  Lewiston  in  matters 
germane  to  the  object  and  purposes  of  said 
charter. 

6.  Same— Laws  in  Ettbot  at  Adoptioit  or 

CONSTITDTIOK. 

Under  the  provisiona  of  aection  2,  art.  21,  of 
the  state  Constitution,  ail  laws  DOt  repugnant 
to  the  Constitution  are  continued  in  f<a«e  until 
they  expire  by  their  own  limitation  or  are  al- 
tered or  repealed  by  the  Legislature.  That  pro- 
viafon  appliea  to  all  lawa,  special  as  well  as 
general,  continued  in  force  after  the  date  of  the 
adoption  of  the  Constitution,  and  the  word 
"altered,"  as  used  in  said  section,  means  to 
make  diffflrait  without  destroying  identity,  to 
vary  without  entire  change. 

6.  Saub— TiTUt  or  Act. 

The  title  to  aald  act  ^proved  March  9, 
1903  (Laws  1903,  p.  lOS).  Is  sufladently  oompre- 
bensive  to  Include  all  provlaloos  germane  to  the 
city  charter. 

7.  Municipal   CoEPOBATioira  —  Ohabxsbb 
Gbahteo  befou  Connrmmoir. 

The  existing  city  governments,  under  spe- 
cial charters  at  the  date  of  the  adoption  of  onr 
CJonstltntion,  were  not  atwilsbed  by  the  pro- 
Tlaicms  of  section  1  of  article  12  of  the  (3on- 
Btitotion,  bat  were  continued  in  force;  and  by 
the  provisions  of  section  2,  art.  11,  of  the  CTon- 
BtitutloD,  the  power  of  tiie  Legislatare  to  grant, 
extmd,  change,  or  emend  charters  of  Incorpo- 
ration by  special  laws  was  restricted  to  such 
muDicipal,  charitable,  educational,  penal,  or  re- 
formatory corporations  as  are  or  may  l>e  under 
the  control  of  the  state. 

8.  Saue — LniiTATion  or  Indkbtedhess. 

By  the  proviso  of  section  3,  art.  8,  of  the 
state  Constitution,  the  provisions  of  that  sec- 
tion are  not  applicable  to  the  ordinary  and  nee> 
essary  expenses  of  the  city  antiusrlsed  by  tbe 
genera]  laws  of  the  state. 
(Syllabus  by  the  Conrt) 

Appeal  from  District  Court,  Nes  Perce 
Coonty ;  B.  C.  Steele,  Judge. 

Action  by  C  E.  Butler  against  the  dty  of 
Lewiston  and  ottiers.  From  a  Judgment  tor 
defendants,  plalndif  appeals.  AiBnned. 
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R.  E.  McFarland,  for  j^pelluit  BogOM 

■A.  Cox,  for  reepondents. 

SULLIVAN,  J.  This  acUon  luTolrea  the 
l^Uty  of  the  proposed  Issue  of  bonds  by  the 
ci^  of  LewlBton  to  pay  the  warrant  Indebted- 
ness of  the  city,  amounttog  to  $62,600.  Said 
Jndebtedness  accrued  on  account  of  salariea 
of  city  officers,  employ^  and  other  municipal 
expenses,  excepting  about  $10,000  thereof, 
which  was  the  amount  of  Judgment  obtained 
Against  said  city.  The  cause  was  heard  In 
the  court  below  upon  stipulated  facts,  and 
Judgment  was  entered  for  the  respondent  city 
upon  all  of  the  points  and  questions  raised  by 
the  facts.   This  appeal  is  from  the  Judgment. 

The  questions  submitted  to  the  court  be- 
low InvolTO  16  or  more  points,  the  flrst  of 
■which  Is  whether  the  city  of  LewUton  is  a 
legally  oi^anlzed  municipal  corporation  of 
the  state.  That  dty  existed  under  special 
charter  granted  by  an  act  of  the  L^slature 
^  Washington  t«Tltory,  approTed  January 
ID,  1868.  Its  corporate  existence  antedates 
ttie  creation  of  the  territory  of  Idaho  by  near- 
ly three  months,  as  Idaho  territory  was  or- 
ganised by  act  <tf  Congress  ai^rored  March 
3,  186S.  In  Wlggin  t.  City  of  Lewteton.  8 
Idaho.  627,  69  Paa  286,  this  court.  In  effect, 
lield  tbat  the  dty  of  Lewlaton  existed  under 
«  spedal  and  local  law  and  that  such  law 
was  not  In  conflict  wltb  the  iHrorlsUns  of 
-section  19  of  article  8'of  the  state  Oonstitu- 
ilon,  which  prohibits  local  or  special  legis- 
lation upon  the  several  subjects  therein  enu- 
merated. As  bearing  upon  this  question,  see 
In  re  Bldenbaugh,  6  Idaho,  871,  4B  Pac.  12. 
The  act  granting  a  special  cturter  to  the 
«lt7  of  Lewistou  to  not  repugnant  to  any  of 
the  prOTislons  of  the  state  Ccmstltutlon.  Sec- 
tion 2  of  article  21  of  that  Constitution  Is 
«s  follows:  "All  laws  now  In  force  In  the 
territory  of  Idabo,  wblcb  are  not  r^ugnant 
to  this  Constltntltm  shall  remain  in  fbree 
ontll  they  expire  by  tbdr  own  llmltetion  or 
lie  altered  or  r^Maled  by  the  L^Islature.** 
UndK  the  organic  act  of  the  territory,  the 
enactment  of  special  laws  was  not  prohibited. 
^Tbe  special  act  granting  a  charter  to  Uie 
■city  of  Lewistou  was  continued  in  force  by 
the  provisions  of  the  Gonstltatlon.  Under 
■Ote  provisions  of  said  section  2,  an  acts  not 
Tcpi^nant  to  the  provisions  of  the  Ctmstltu- 
tlen  were  continued  In  force  until  they  ex- 
pired by  their  own  limitation  or  were  alter- 
«d  or  repealed  by  the  Legislature.  The  act 
granting  sndi  charter  has  not  been  repealed, 
"but  bas  to  some  extent  been  altered  by  amend- 
ntMit.  The  question  as  to  whether  the  L^s- 
latore  has  the  power  to  amend  a  special  law 
will  be  discussed  hereafter. 

That  part  of  said  section  19  of  article  8, 
Involved  in  the  question  under  consideration, 
Is  as  follows :  "Sec  19.  The  L^lslature 
^all  not  pass  local  or  special  laws  in  any 
of  t3ie  following  enumerated  cases,  that  is 
to  say:  •  •  •  Creating  offices,  or  pre- 
ecrlblng  the  powers  and  duties  of  officers  In 
counties,  cities,  townships,  election  districts. 


or  school  districts,  except  as  in  this  Constitu- 
tion otherwise  provided."  In  connection  with 
this  section  I  will  also  here  quote  other  sec- 
tions t>earing  on  this  question.  Section  2  of 
article  11  Is  as  follows :  "No  charter  of  In- 
corporation shall  be  granted,  extended,  chan- 
ged or  amended  by  special  law,  except  for 
such  municipal,  charitable,  educational,  penal 
or  reformatory  corporations  as  are  or  may  be, 
under  the  control  of  the  state ;  but  the  Legis- 
lature shall  provide  by  general  law  for  the 
organization  of  corporations  hereafter  to  be 
created;  provided,  that  any  such  general 
law  shall  be  subject  to  future  repeal  or  al- 
teration by  the  Legislature."  Section  1  of 
article  12  is  as  follows:  "The  Legislature 
shall  provide  by  general  laws  for  the  incor- 
poratlon,  organization  and  ciasslflcatlon  of 
the  citlee  and  towns  in  proportion  to  the 
population,  which  laws  may  be  altered, 
amended  or  repealed  by  the  general  laws. 
Cities  and  towns  heretofore  Incorporated  may 
become  organized  under  such  general  laws, 
whenever  a  majority  of .  the  electors  at  a 
general  election  shall  so  determine,  under 
such  provision  therefor  as  may  be  made  by 
the  Legislature." 

I  have  no  doubt  that  the  Legislature,  un- 
der the  several  provisions  of  our  Constltu- 
tlou  above  quoted,  has  the  authority  to  amend 
the  special  act  granting  a  charter  to  the  city 
of  Lewlston,  as  long  as  such  amendment  or 
amendment  are  germane  to  the  object  and 
purposes  of  such  charter.  In  Famsworth  v. 
Lime  Rock  B.  B.  Co.,  83  Me.  440.  22  Aa  873, 
the  Supreme  Court  of  that  state  held,  under 
a  Constitution  similar  to  our  own,  which  re- 
quires the  formation  of  corporations  to  be  un- 
der general  statutes,  this  did  not  apply  to  a 
charter  granted  by  the  Legislature  before 
such  ctmstltutlonal  amendment  The  court 
said:  "The  Legislature,  having  granted  a 
(diarter  before  1876  [tbat  being  the  date  of 
the  constitutional  amendment],  may  amend  it 
[the  charter]  after  that  date ;  the  amendment 
being  germane  to  the  original  act"  Ot 
course,  such  amendment  or  amendments  must 
relate  to  some  subject  within  the  appropriate 
range  of  municipal  control.  Tlie  provisions 
of  said  section  19,  art  8,  is  a  prohibition  up- 
on legislative  power  as  to  all  matters  enum^ 
ated  in  said  section,  and  prohibits  the  enact> 
ment  of  local  or  special  laws  on  the  subjecto 
therein  enumerated.  This  section  differs 
from  a  rimllar  section  in  other  stete  Gon- 
stltuHtnis  In  8<mie  particulars.  In  the  for- 
mer-named Constitutions  Is  found  a  provi- 
sion prohibiting  special  laws  where  general 
laws  can  be  made  applicable;  In  our  own 
Constitution  local  and  special  laws  are  pro- 
hibited In  regard  to  the  matters  therein 
specifically  mmtioned.  The  prevailing  spirit 
of  most  of  the  state  Constitutions  is  opposed 
to  special  legislation.  However,  such  spirit 
la  not  prohibitory  of  all  special  l^slatlon, 
but  only  of  Bucb  ss  relate  to  cotaln  speci- 
fied subjects  and  to  such  other  cases  as  gen&e- 
al  laws  can  be  made  applicable.  Under  the 
provisions  of  our  Constitution  the  Leglaia- 
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tnre  Ib  muter  of  Its  own  dlacretl<ni  in  pasB- 
Ing  special  laws  on  snbjects  not  proliibited 
b7  the  Oonstltntlon,  and  tbe  question  arises 
In  the  case  at  bar  whetbw  the  amendm«it 
of  the  Lewlstcoi  city  charter  comes  within 
any  of  ttie  [vohlblted  snbjects.  Tbe  amend- 
mvats  mate  to  and  are  germane  to  the  pnr- 
posea  and  objecta  of  city  goremment  Such 
amendments  are  therefore  germane  to  the  ob- 
ject end  purpose  of  said  special  charts.  Sec- 
tion 2  of  article  21  aboTe  quoted  provides 
that  "all  laws  not  repugnant  to  the  Consti- 
tntlon  shall  remain  In  force  until  they  ex- 
pire by  their  own  limitation  or  be  altered 
or  repealed  by  the  Legislature."  The  words 
"limitation,"  "altered,"  and  "repealed."  I 
think  apply  to  all  laws,  special  as  well  as 
goieral.  In  force  at  tbe  date  of  the  adoption 
of  the  Gonstltutlon  and  not  repugnant  to  any 
of  Its  ivoTlsIons.  By  the  provisions  of  that 
section  tile  Legislature  has  the  right  and  au- 
thority to  alter  any  law  which  still  roualn- 
ed  In  force  after  the  adoption  of  tile  Gon- 
stltutlon. 

What  Is  the  meaning  of  the  word  "alter" 
as  used  In  that  section?  It  certainly  means 
to  make  dlETerent  without  destroying  Identity, 
to  Tary  without  entire  change.  It  certainly 
will  not  be  contended,  nor  do  I  hold  that  a 
corporate  charter  of  one  kind  can  be  altered 
to  a  charter  of  an  entirely  dlflTerent  kind. 
And  It  was  held,  in  Attorney  General  t. 
Chicago  K  "W.  By.  Co.,  35  Wis.  427,  as  follows: 
"But  a  corporate  charter  may  be  altered  so 
as  to  make  It  dlflTerent  In  detail,  so  long  as 
the  general  identity  of  the  corporation  re- 
mains; Bo  that  It  Is  varied  without  entire 
change."  See,  also,  Black  River  Imp.  Co.  v. 
Holway  (Wis.)  69  N.  W.  126,  and  authorities 
therein  cited;  also,  De  Hay  v.  County  Com'rs, 
60.  S.  0.  229,  44  S.  B.  790;  Brown  v.  City  of 
D«iver.  7  Colo.  305,  3  Pac  465.  In  Carpenter 
V.  People,  8  Colo.  116,  6  Pac.  828,  it  Is  held 
that  a  special  charter  may  be  amended  by  a 
special  law  where  a  general  law  cannot  be 
made  applicable  thereto.  The  provision  of 
section  2,  art  11,  to  wit:  "No  charter  ot 
Incorporation  shall  be  granted,  extended, 
changed  or  amended  by  special  law  except  for 
such  municipal,  charttable,  educational,  penal 
or  reformatory  corporations  as  are  or  may  be 
under  control  of  the  state" — Is  the  same  as 
section  2  of  article  16  of  the  Constitution  of 
the  state  of  Colorado,  and  that  provision  of 
tbe  Colorado  Constitution  was  considered  by 
tbe  Supreme  Court  of  Colorado  in  the  last 
case  above  dted.  It  was  sought  In  that  case 
to  have  the  court  construe  tbe  words  "munic- 
ipal corporation"  as  meaning  "quasi  municipal 
ccHTporation,"  which  the  court  refused  to  do. 
Tbe  titie  of  tbB  chapt«r  In  whl<A  said  section 
2  Is  found  la  "Corporations,  Public  and  Pri- 
vate," and  clearly  Includes  all  corporations 
ttaweln  named.  It  was  soo^t  In  the  Colo* 
rado  case  to  have  the  court  construe  the 
words  "nnder  tbe  control  of  tbe  state"  to 
mean  '*iiaAer  tbe  ministerial  ocmtrol"  and 
not  Mie  "leglslatiTe  cutroL"  ^niat  the  court 


refused  to  do,  and  in  that  case  tbe  court  held 
thie  amendment  to  tbe  (Aarter  of  tiie  dty  of 
Denver  valid.  See,  also,  Rogm  t.  People, 
S  Colo.  450,  12  Pac.  843,  00  Am.  Bep.  146; 
State  T.  E[itdico<^  1  Kan.  178,  81  Am.  Dec 
503.  As  to  tiie  authority  or  power  of  the- 
Legislature  to  pasa  qiedal  laws  under  Gon- 
stltutioiw  similar  to  our  own,  see  State  ez 
rel.  Henderson  t.  County  Court  ot  Boone 
County,  50  Ma  317,  11  Am.  Bep.  416;  8tat» 
ex  rel.  Bobbins  t.  Oonnty  Court  of  New 
Madrid.  61  Mo.  82. 

I  am  aware  that  oonrts  ot  Iowa,  Indiana, 
Maryland,  and  perhaps  other  states,  have 
held  that  special  charters  could  not  be  amend- 
ed under  the  provisions  of  the  Constitutions 
of  their  several  states;  but,  so  far  as  I  have 
examined,  the  provisions  of  the  Constitutions 
of  those  states  dUfer  from  the  provisions  of 
our  own  Constitution. 

Section  1,  art  12,  of  the  Constitution,  above 
quoted,  provides  tor  the  Incorporation,  organl- 
Eation,  and  clasalflcation  of  cities  and  towns 
by  general  law,  and  that  such  general  laws 
may  be  altered,  amended,  or  repealed  by 
general  laws.  It  also  provides  that  cities 
and  towns  Incorporated  prior  to  the  ad<^tloB 
of  the  Constitution  may  become  organised 
under  such  g^N-al  laws  whenever  a  majority 
of  the  electors  at  a  general  election  shall  so 
determine  under  such  provisions  as  may  be 
made  by  the  Legislature.  The  Legislature 
of  this  state  has  not  enacted  any  law  provid- 
ing tbe  method  or  manner  of  such  change. 
I  take  It,  from  all  of  tbe  provisions  of  the 
Constitution  above  quoted,  that  the  framcrs 
of  our  Constitution  Intended  to  authorise  the 
amendment  of  special  laws  within  the  scope 
and  purpose  of  such  laws.  While  It  might 
be  well  for  the  Legislature  to  submit  acts 
passed  for  the  amendment  of  special  charters 
of  cities  to  the  electorH  of  such  cities  prior 
to  their  going  into  eflrect,  our  Constitution 
does  not  In  terms,  or  by  implication,  require 
that  to  be  done. 

It  Is  also  contended  that  said  act  violates 
the  provisions  of  section  16,  art  3,  of  tbe 
Constitution,  by  reason  of  Its  having  more 
than  one  subject  Said  section  of  the  Con- 
stitution is  as  follows:  "Every  act  shall 
embrace  but  one  subject  and  matters  prop* 
erly  connected  therewith,  which  subject  shall 
be  expressed  In  the  titie;  but  If  any  subject 
shall  be  embraced  In  an  act  which  shall  not 
be  expressed  In  the  title,  such  act  shall  be 
void  only  as  to  so  much  thereof  as  shall  not 
be  embraced  In  the  title."  The  title  of  said 
act  Is  as  follows:  "An  act  to  amend  an  act 
enUtied,  an  act  to  amend  the  charter  of  the 
city  of  Lewlston,  approved  February  9,  1881, 
and  to  amend  an  act  entitied :  [Here  contains 
a  designation  of  the  several  acts  aflFectIng 
and  amending  tbe  charts  of  said  city.]  And 
establishing  a  new  and  complete  charter  for 
said  city."  Laws  1908,  p.  105.  Tbe  titie 
covers  more  than  a  page  of  printed  matter, 
and  Is  sufBdentiy  full  and  complete  to  In-- 
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elude  every  provision  In  oatd  act  The  act 
contains  nothing  not  germane' to  tbe  general 
subject  ezpreflsed  In  the  title.  In  Flmeer 
Irr.  Dist  T.  Bradley,  8  Idaho.  310,  08  Pac. 
285,  101  AoL  St  Rep.  201,  this  court  said: 
**ProTlBl(»i8  of  an  act  may  be  numerous,  but 
faoverer  numerous,  If  they  can  by  fair  In- 
tmdment  be  considered  as  faUii«  within  the 
subjectmatter  of  tbe  l^slatlon  ot  necessary 
as  ends  and  means  to  tbe  attainment  of  the 
subject,  the  act  will  not  conflict  with  tbe 
Constltntlon.**  The  act  under  consideration 
amends  a  dty  charter,  and  the  title  la  suf- 
firiently  comprehensive  to  Include  all  provl- 
Btons  gomane  to  a  dty  diarter.  In  State 
V.  Doherty,  8  Idaho  (Hash.)  384,  29  Pac  8S5, 
this  court  said:  "It  [tbe  tlUe]  is  sufficient  if 
the  act  treats  of  but  one  general  subject  and 
that  subject  Is  expressed  In  the  tltla"  The 
title  is  snffldent 

Hie  next  question  Is,  does  said  act  contra- 
veoe  or  violate  said  section  19  of  article  3  of 
tbe  Constitution  of  the  state  of  Idaho,  for  the 
reason  that  It  Is  a  special  act  and  prescribes 
tbe  duties  of  city  officers?  We  have  an- 
swered this  question  above  by  holding  that 
said  act  Is  not  In  contravention  of  any  of 
the  provisions  of  section  10,  art  3,  of  tbe 
CoDstltation. 

It  Is  next  contended  that  said  act  contra- 
venes and  violates  the  provisions  of  section 
1.  art  12,  of  tbe  state  Constitution,  which 
section  Is  as  follows:  "The  Legislature  shall 
provide  by  general  laws  for  the  Incorpora- 
tion, organization  and  classification  of  the 
cities  and  towns  In  proportion  to  the  popula- 
tion, which  laws  may  be  altered,  amended  or 
repealed  by  the  general  laws.  Cities  and 
towns  heretofore  Incorporated  may  become 
organized  under  such  general  laws,  whenever 
a  majority  of  tbe  electors  at  a  general 
election  shall  so  determine,  under  such  pro- 
vision therefor  as  may  be  made  by  the 
Legislature."  As  heretofore  stated,  all  cities 
existing  In  Idaho  prior  to  tbe  adoption  of 
tbe  state  Constitution  were  existing  under 
diarters  granted  by  special  laws.  Tbe  sec- 
tion last  above  quoted  did  not  abolish  tbe 
then  existing  city  governments.  By  tbe  pro- 
visions of  said  section  2  of  article  11,  the 
power  of  the  Legislature  to  grant  extend, 
change,  or  amend  charters  of  Incorporation 
by  special  laws  was  restricted  to  such  "mn- 
nldpal,  charitable,  educational,  penal  or  re- 
formatory corporations  as  are  or  may  be 
under  the  control  of  tbe  state."  The  framers 
of  the  Constitution  evidently  bad  In  mind  the 
fact  that  certain  cities  existed  In  tbe  state 
under  special  cbarters,  and  it  was  tbe  inten- 
tlou  to  permit  such  dties  to  remain  under 
spedal  charter  if  they  desired  to  so  remain. 
After  having  left  the  power  to  amend  a 
spedal  charter  nnlmpaired.  It  was  also  pro- 
vided by  section  1,  art  12,  of  tbe  Constitution, 
for  the  Incorporation  of  cities  under  general 
laws.  That  section  contains  a  grj^at  of 
power  and  a  restriction  upon  tbe  ac^llcatlon 


of  that  power.  Cities  And  towns  theretofore 
Incorporated  by  special  act  may  become 
organized  under  the  geno-al  dt^r  Inoinrpora- 
tlon  laws  of  the  state  whenever  a  majority 
of  tbe  electors  shall  so  determine,  under  such 
provisions  of  law  as  may  be  made  by  the 
Le^slatnre.  The  Legislature  has  passed 
general  laws  for  the  incorporation  of  dtles, 
but  It  has  not  yet  provided  a  Bj>edflc  method 
for  the  surrender  of  spedal  charters  and  a 
reoiganlzatlon  or  Incorporation  under  the 
general  laws.  The  electors  of  Lewlston  bave 
never  attempted  to  avail  themselves  of  the 
provisions  for  the  incorporation  of  that  dty 
under  tbe  general  laws.  In  oonunenting  upon 
tbe  provisions  of  section  1  of  artlde  12  of 
the  Constitution,  In  State  r.  Steunenberg,  5 
Idaho,  1,  45  Pac  462,  this  court  aald:  "The 
first  part  of  said  section  clearly  indicates 
that  towns  may  be  organized  into  dties  under 
tbe  general  laws.  In  other  words,  the  iwwer 
is  directly  given  by  said  section  to  tbe  Legis- 
lature to  enact  general  laws  for  tbe  incor- 
poration of  cities,  towns,  and  villages,  and  to 
alter,  amend,  or  repeal  such  laws.  •  •  • 
Tbe  latter  part  of  said  section  of  tbe  Con- 
stitution points  out  a  means  by  whlcb  towns 
or  villages  which  have  been  incorporated 
prior  to  the  adoption  of  tbe  Constitution 
may  be  organized  Into  dtles  under  such 
general  laws.  •  •  •  It  is  clear,  from  the 
reading  of  said  section  of  the  Constitution, 
that  tbe  Intention  was  to  grant  to  towns 
theretofore  incorporated  the  right  to  organize 
under  any  general  laws  passed  by  tbe  Legis- 
lature in  pursuance  of  said  section  upon  a 
majority  vote  of  the  legal  electors  of  such 
town  at  a  legal  election  held  therefor." 
There  Is  nothing  In  said  act  In  contravention 
of  any  of  tbe  provisions  of  said  section. 

Tbe  next  question  presented  is,  does  sec- 
tion 3  of  article  8  of  tbe  Constitution  prohibit 
tbe  issuance  of  bonds  to  take  up  outstanding 
warrant  Indebtedness  of  said  dty  Incurred 
for  the  current  pay  of  officers  and  ordinary 
expenses  of  tbe  city?  Said  section  Is  as 
follows:  "No  county,  city,  town,  township, 
Iward  of  education  or  school  district  or  other 
subdivision  of  the  state,  shall  incur  any  in- 
debtedness, or  liability,  in  any  manner,  or 
for  any  purpose,  exceeding  In  that  year  the 
income  and  revenue  provided  for  it  for  such 
year,  witbout  the  assent  of  two-thirds  of  tbe 
qualified  electors  thereof  voting  at  an  election 
to  be  held  for  that  purpose,  nor  unless,  before 
or  at  tbe  time  of  Incurring  such  indebtedness, 
provision  shall  be  made  for  the  collection  of 
an  annual  tax  sufficient  to  pay  tbe  Interest 
on  such  indebtedness  as  It  falls  due,  and  also 
to  constitute  a  sinking  fund  for  the  payment 
of  tbe  principal  thereof,  within  twenty  years 
from  the  time  of  contracting  the  same.  Any 
Indebtedness  or  liability  incurred  contrary  to 
this  provision  sball  be  void:  Provided,  that 
this  section  shall  not  be  construed  to  apply 
to  the  ordinary  and  necessary  expenses  au- 
thorized by  tbe  general  laws  of  the  state." 
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nw  bonds  pnqmsed  to  be  Issued  are  to  be 
Issued  for  the  purpose  of  fanrllng  the  out- 
etanding  warrant  indebtedness  of  the  city. 
Such  bonds  will  not  Increase  the  l^al  In- 
debtedness of  the  city,  but  eimply  change  the 
Conn  of  existing  Indebtedness  from  warrant 
to  bond.  Said  section  3  of  the  Constitution 
would  be  Tery  clear  and  plain  were  it  not 
fur  its  proviso.  The  section  first  provides 
that  no  city  shall  Incur  any  indebtedness 
in  any  manner  or  for  any  purpose  exceeding 
in  that  year  the  incomixxg  revenue  provided 
for  it  for  that  year,  without  the  assent  of 
two-thirds  of  the  qualified  electors  voting 
at  an  election  held  for  that  purpose,  nor  un- 
less before  or  at  the  time  of  Incurring  such 
Indebtedness  provision  shall  be  made  for  the 
collection  of  an  annual  tax  sufficient  to  pay 
all  Interest  on  indebtedness  as  it  falls  due 
and  to  constitute  a  slnlitng  fund  for  the  pay- 
ment of  the  principal  thereof  within  20  years 
from  the  time  of  omtracting  the  debt  It 
also  provides  that  any  Indebtedness  or  liahill- 
ty  incurred  contrary  to  this  provision  shall 
he  void.  Then  comes  the  proviso  to  the  effect 
that  said  section  shall  not  be  construed  to 
apply  to  the  ordinary  and  necessary  expenses 
authorized  by  the  general  laws  of  the  state. 
This  section  is  peculiarly  worded,  and  the 
proviso  Is  sweeping  and  Includes  all  ordinary 
and  necessary  expenses  authorized  by  the 
general  laws  of  the  state.  That  part  of  said 
(section  preceding  the  proviso  evidently  refers 
to  indebtedness  not  Included  In  the  terms 
"ordinary  and  necessary  expenses  authorized 
by  the  genera]  laws  of  the  state.*'  The  ques- 
tion arises,  then,  whether  the  warrant  In- 
debtedness which  is  sought  to  be  changed  to 
bonded  Indebtedness  arose  from  the  ordinary 
and  necessary  expenses  authorized  by  the 
general  laws  of  the  state.  It  Is  stipulated 
that  the  said  warrant  Indebtedness  accrued 
on  account  of  salaries  of  city  officers  and 
employes  and  other  necessary  and  municipal 
expenses  authorized  by  the  general  laws  of 
the  state  of  Idaho,  excepting  $10,000  thereof, 
which  is  evidenced  by  a  judgment  in  favor 
of  MeClain  and  wife  against  the  city  of 
Lewiston,  which  Judgment  had  been  paid  hy 
city  warrants.  Certainly  the  salaries  of  city 
officials  and  employ^  and  other  necessary 
expenses  clearly  come  within  the  proviso  of 
said  section,  and,  as  the  judgment  referred  to 
was  obtained  by  reason  of  a  defective  side- 
walk in  said  city,  the  payment  of  that  judg- 
ment was  a  necessary  expense.  We  must 
conclude,  therefore,  that  the  proviso  of  said 
section  3  of  article  8  of  the  Constitution  In- 
cludes the  said  $62,500  indebtedness.  It  is 
clear  from  the  provisions  of  said  section  it 
was  intended  that  the  annual  revenue  of  each 
year,  so  far  as  necessary,  should  be  applied 
to  the  payment  of  ordinary  and  necessary  ex- 
penses of  the  city,  and  that  whatever  re- 
mained thereafter  of  such  revenue  might  be 
expended,  but  that  all  Indebtedness  and  lia- 
bility Incurred,  except  as  therein  specified, 
should  be  absolutely  void.  It  must  be  borne 


In  mind  the  Issuance  of  said  bonds  was  sub- 
mitted to  a  vote  of  the  electors  of  said  dty 
and  carried  by  more  than  a  two-thirds 

majorlly. 

The  remaining  questions  presented  Involve- 
the  validity  of  the  city  ordinances  authori- 
zing the  submission  of  the  question  of  Issuing 
city  bonds  to  a  vote  of  the  electors  of  said' 
city,  the  sufficiency  of  the  notice  calling  the- 
electlon,  the  legality  of  the  election  held,  the 
authority  of  the  CII7  to  issue  such  bonds,  the- 
I  validity  and  binding  effect  of  the  bonds,  and 
the  right  of  the  appellant  to  the  writ  of  In- 
junction to  restrain  the  Issuance  of  such, 
bonds,  and  some  other  questions.  I  have  con- 
sidered each  and  every  of  said  questions,  but 
do  not  consider  It  necessary  to  pass  upon. 
each  seriatim  In  this  opinion  further  than  to- 
ssy that,  after  considering  each  of  them,  I 
find  on  all  of  said  points  and  questions  In 
favor  of  the  dty  and  against  appellant  r 
find  that  all  of  the  proceedings  In  regard  to 
the  issuance  of  said  bonds  are  regular  and 
Ic^al,  and  that  when  issued  they  will  become 
a  valid  and  legal  Indebtedneu  against  said, 
dty. 

The  judgment  of  the  district  court  must 
th^fore  be  affirmed,  and  It  is  so  ordered. 

STOCKSIiAaBB,  0.  J.,  conean.  AIL- 
SHIE,     concurs  in  the  conctuBlon. 


ODORAST  «t  ox.  r.  O'CONNOR  et  aL 
(SniHreiiw  Ooort  of  Washlngttm.  Jan.  S,  19O0.)> 

1.  BnDBncK  —  Bbcobdid  InnntntBim  — 
Pboof  or  Obnuinbnesu. 

Under  Ballinger's  Ann.  Codes  &  St  S 
6046,  providing  that  a  copy  of  a  deed  record- 
ed poTBuant  to  law,  when  certified  by  the- 
officer  having  legal  control  of  the  record,  shall 
be  received  in  evidence  as  fhe  original  itself,  a 
certified  copy  of  a  duly  recorded  deed  is  of  it- 
self prima  facie  evidence  of  the  genuineness  of 
the  original  deed,  and  of  the  signatures  thereto^ 
and  may  be  introduced  In  evidence  without- 
first  proving  the  genufnenesB  of  the  original. 

[Bd.  Note. — For  cases  in  point,  see  voL  20. 
Cent  Dig.  Evidence,  8S  1S17,  1318.] 

2.  Kuncs— Abbebviatbd  Sion&titbes. 

A  certified  copy  of  a  deed,  signed  by  "Fan- 
nie C,"  as  wife  of  the  grantor,  the  notary'*- 
certificate  to  which  stated  that  "Fannie  C.." 
who  executed  the  same,  was  the  wife  of  the 
grantor,  was  properly  admitted  in  evidence,  al- 
though the  true  name  of  tlie  grantor's  wife  was 
"Frances  C,"  withoat  first  showing  ttuit  "Fran- 
ces C."  and  "Fannie  C."  weiv  one  and  the- 
same  person. 

[Fd.  Note. — For  cases  In  point,  see  voL  86» 
Cent.  Dig.  Names,  8$  4,  6.] 

8.  BjECrMENT-~PLEADINa  —  OeKEQAL  ISSXTB — 

Admissibilitt  of  Eviderci:. 

Where,  in  a  suit  to  recover  land,  defend- 
ants allege  title  generally,  without  dereigning 
it,  plaintiffs  may,  under  a  reply  pleading  the 
general  Issue,  attach  a  deed  In  defendants'  diain- 
of  title  as  a  forgery. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty ;  W.  T.  Warren,  Judge. 

Actloti  by  Thomas  Chrnst  and  wife  against 
John  O'Connor  and  others.  Frran  a  judgment 
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In  favor  of  defendants,  plalntUEs  appeal.  Be- 
Toned. 

H.  N.  Uartfn  and  J.  T.  Mulligan,  tat  ap- 
pellanta.  Uen-Itt.ft  Merritt,  tox  reepondrate 

FUIXEBTON,  J.  TUB  action  was  brongbt 
the  aivellantii  to  reoorer  the  posaeBBlon  of 
and  quiet  title  to  certain  real  prc^wrty  Bltn- 
ate  In  Lincoln  connty.  In  thdr  complaint 
the  appellants  alleged  that  tb^  wore  the 
ofrnera  of  the  premlsea  In  qnestlon  by  virtue 
of  a  patent  to  the  land  from  the  goramment 
of  the  UOlted  States  to  me  John  Smith,  and 
by  deed  from  John  Smith,  who  was  an  nn> 
married  man,  to  thems^TSs.  They  tmfber 
alleged  that  the  respondents  wrongfully  oi* 
tered  Into  the  poBseeslaL  of  the  land  and  dls* 
possessed  the  appellants,  and  wrongfully  and 
wlthont  rle^t  dalm  some  Interest  In  and 
title  to  the  property.  The  respmdeiits  O'Con- 
nor answered,  disclaiming  any  title  or  In* 
terest  In  the  prop^ty  farther  than  tiiat  they 
had  a  mwtgage  on  the  same  from  the  re* 
qNmdents  Ghrast  to  secnre  the  payment  of  an 
Indebtedness  owing  to  them  by  the  cnirasts. 
Ibe  respondeats  Chrast  tor  answer  denied 
generally  the  allegattons  of  ^e  complaint, 
snd  by  way  of  a  farther  and  separate  answer 
set  np  the  following:  "d)  That  they  are 
tiie  owners  In  fee  irimple  snd  In  possession 
of  the  following  described  real  estate  sltnated 
In  the  county  of  Lincoln,  In  the  state  of 
Washington,  to  wit:   The  S.  ^  of  13ie  8.  W. 

and  the  S.  ^  of  the  S.  BL  %.  of  section  4, 
township  21,  N.  range  86,  B.  W.  M.  (2)  O^iat 
plalnttlfs  dalm  to  have  some  right  or  In* 
tereet  In  and  to  said  real  estate  which  claim 
Is  without  right  tmfoonded,  and  a  cloud 
vpaa  defendants*  tltla  Wherefore  defendants 
pray  that  plaintiffs  take  nothing  by  this  ac- 
tion, and  that  tbe  title  to  said  real  estate  be 
foreTer  qnleted  In  defendants  as  a^Inst  any 
claim  or  claims  of  plalntlffii  or  either  of 
tbem,  or  any  person  or  persons  claiming  by, 
through  or  under  plaintiffs,  or  either  of 
them,  and  that  tb^  hare  judgment  for  their 
costs  and  ttxr  all  other  proper  relief."  The 
reply  was  a  denial  of  the  new  matter  In  ttie 
answer,  and  an  afflnnatlre  plea  to  the  ^ect 
flut  the  re^ondents  bad  placed  instruments 
of  record  purporting  to  affect  the  appellants* 
title  to  the  propoty  which  were  clouds  tbere- 
tm,  and  prayed  that.  In  addition  to  the  relief 
deman^d  In  the  complaint,  these  clouds  t>e 
removed  from  their  title.  On  the  trial,  after 
the  aiq)ellant8  had  introduced  their  evidence 
and  rMted,  the  respondents  offered  a  certified 
ropy  of  the  record  of  a  deed  from  Thixnas 
Chrast  and  Fanny  Ghrast  to  the  respondent 
John  O'Connor,  purporting  to  have  been  duly 
executed  and  acknowledged.  To  this  deed  the 
appellants  objected,  which  objection  was  over- 
ruled, and  the  copy  admitted  in  evidence. 
After  the  reqmadents  bad  rested  the  appel- 
lants offered  evidence  tending  to  show  thnt 
no  deed  of  this  propwty  was  ever  given  by 
the  ai^llant  Frances  Chrast  to  the  re- 
spondent John  O'Connor,  and  that  the  deed. 


the  purported  copy  of  which  was  Introduced 
in  evidence,  bearing  the  name  of  Fanny  Chrast, 
was  never  executed  or  acknowledged  by  her, 
or  delivered  by  her  to  John  O'Connor  or  any 
one,  and  that.  If  her  name  appeared  thereon. 
It  had  been  placed  there  without  her  knowl- 
edge and  consent,  by  forgery  and  fraud. 
This  evidence  was  excluded  by  the  court  on 
the  ground  that  the  fraudulent  execution  of 
the  deed  had  not  been  pleaded  In  the  reply. 
The  appellants  thereupon  asked  leave  to 
amend  their  reply  In  the  particular  named, 
so  as  to  make  It  correspond  with  the  court's 
Idea  of  a  requisite  pleading,  but  this  request 
was  also  denied.  The  appellants  then  rested, 
whereupon  the  court  on  the  motion  of  the 
respondents'  counsel  Instructed  the  Jury  to 
return  a  verdict  for  the  respondents.  On  the 
return  of  the  verdict,  Judgment  was  entered 
thereupon  for  the  respondents  according  to 
the  prayer  of  their  affirmative  answer,  and 
this  ap[>eal  is  taken  therefrom. 

It  Is  first  assigned  that  the  court  erred  In 
overruling  the  objections  made  to  the  In- 
troduction In  evidence  of  the  certified  copy  of 
the  deed  from  Thomas  Chrast  and  Fannie 
Chrast  to  John  O'Connor.  The  deed  was  ob- 
jected to  on  the  ground  that  it  was  not  shown 
that  the  signatures  to  the  original  deed  were 
genuine,  and  that  it  did  not  on  Its  face  pur- 
port to  be  the  deed  of  the  appellant  Frances 
Chrast.  To  the  first  part  of  the  objection  It 
Is  a  snfficlent  answer  to  say  that  the  deed  was 
admissible  under  the  statute  which  provides 
that  a  copy  of  a  deed  recorded  pursuant  to 
law,  when  certified  by  the  ofiScer  having  the 
lawful  control  of  the  record  over  theiseal  of 
his  oflice,  shall  be  received  In  evidence  to 
all  Intrats  and  purposes  as  the  original  Itself. 
Balllnga>*s  Ann.  Codes  &  St  8  6046.  This 
statute  was  Intended  to  make  available  as 
evidence  the  record  of  Instruments  recorded 
pursuant  to  the  recording  acts;  and  nnda 
it  a  certified  copy  of  the  record  of  an  instru- 
ment which  was  entitled  to  be  recorded  is 
of  Itself  prima  facie  evidence  that  the  In- 
strument Is  what  on  Its  face  It  purports  to 
be.  It  Is  presumed  to  be  gtoulne  and  to 
have  been  made  for  tbe  purposes  for  which  It 
purports  on  Its  face  to  have  been  made,  and 
one  asserting  the  contrary  must  prove  It 
To  hold  that  such  copy  cannot  be  Introduced 
In  evidence  without  first  proving  tbe  genuine- 
ness of  the  original  Is  to  render  the  statute 
nugatory. 

The  second  part  of  tbe  objection  has  Its 
foundation  In  the  fact  that  Frances  Chrast 
was  the  wife  of  Thomas  Chrast  at  the  time 
the  land  was  acquired  by  hlra,  and  has  been 
such  at  all  times  since,  while  the  deed  In 
question  was  executed  by  Thomas  Chrast 
and  Fannie  Chrast  But  while  the  names 
"Frances"  and  "Fannie"  are  not  of  the  same 
sound,  the  latter  Is  a  very  common  form  of 
the  former.  If  not  an  accepted  abbreviation 
of  it  Moreover,  the  deed  was  in  tbe  chain 
of  title,  and  bore  the  notary's  c^ificate  to 
the  effect  that  "Fannie  Ghrast"  was  the  wife 
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of  Thomas  Chradt  Under  these  circum- 
stances we  think  it  was  not  error  to  admit 
the  certified  copy  of  deed  without  first  show- 
ing that  "Frances  Chrast"  and  "Fannie 
Chrast"  were  one  and  the  same  person. 

It  is  next  contended  that  the  court  erred 
in  refusing  to  allow  the  appellants  to  show 
that  the  deed  purporting  to  have  been  exe- 
cuted by  the  appellant  Frances  Chrast  was  a 
forgery.  This  contention  must  he  sustain- 
ed. Had  tlie  respondents  In  their  further 
and  separate  answer  deralgned  their  title  so 
that  it  would  have  appeared  that  this  deed 
formed  a  part  of  the  chain  of  title  on  which 
they  intended  to  rely  in  proving  their  case,  the 
appellants  could  not  have  attacked  it  with- 
out first  setting  forth  the  grounds  of  their 
attack  In  their  repiy.  But  title  Is  alleged  gen- 
erally without  deraigning  it ;  and,  where  such 
Is  the  case,  the  party  contesting  the  claim  of 
title  may  plead  the  general  issue,  and  there- 
under Introduce  any  evidence  which  tetids  to 
defeat  the  evidence  of  title  shown  by  the 
party  asserting  title.  This  question  was  be- 
fore this  court  In  Parker  v.  Dacres,  1  Wash. 
St  190,  24  Pac.  192.  In  that  case  the  plam- 
tlir  alleged  title  in  fee  In  himself  without  de- 
raigning his  title.  The  defendant  answered 
by  a  general  denial,  and  by  a  plea  of  title 
in  himself.  The  court  below,  over  plaintiff's 
objection,  allowed  the  defendant  to  dispute 
the  plaintiff's  evidences  of  title,  notwith- 
standing be  bad  not  attacked  tbem  in  his 
pleadings.  The  plaintiff  assigned  the  ruling 
as  error  on  appeal,  and  ruling  thereon  we 
said:  "Had  the  plaintiff  In  this  action  set 
out  fuliy  his  chain  of  title,  so  that  It  would 
have  appeared  that  he  claimed  under  said 
Shell,  It  might  have  been  necessary  for  de- 
fendant, in  order  that  he  might  show  acts 
of  said  Shell,  to  have  set  out  the  same  In  his 
answer.  But  when,  as  In  this  case,  a  defend- 
ant Is  not  at  all  advised  as  to  the  source  of 
the  plalntitrs  title,  he  can  content  himself 
with  a  general  denial,  and  thereunder  intro- 
duce any  legal  evidence  that  tends  to  defeat 
the  title  of  the  plaintiff,  as  shown  by  his 
proofs.  Any  other  rule  would  work  great 
hardship  to  a  defendant,  while  the  enforce- 
ment of  said  rule  cannot  work  hardship  to 
a  plaintiff,  as  he  can,  if  he  so  desires,  so 
shape  bis  complaint  as  to  compel  defendant 
to  fully  disclose  tale  defense  In  his  answer." 
The  same  question  was  before  the  Supreme 
Court  of  Wisconsin  In  Mather  t.  Hutchinson, 
25  Wis.  27,  wbere  It  was  said:  "Hie  evi- 
dence upon  this  subject  was  objected  to  up- 
on the  ground  that  these  facts  were  not  al- 
lied In  the  answer.  But  tbe  action  was  for 
the  recovery  of  real  estate.  The  complaint 
was  In  llie  ordinary  form,  and  did  not  dls* 
close  tbe  origin  of  the  plaintiff's  title.  And 
we  hare  held  that  In  such  an  action,  under 
such  a  complaint  the  defendant,  under  the 
general  doilal,  must  be  allowed  to  prove  any- 
thing which  would  defeat  tbe  title  offered  by 
the  plaintiff.  Any  other  rule  would  place 
him  at  a  great  disadvantage.  The  plalutifl, 


not  being  bound  to  disclose  the  title  relied  on 
in  his  complaint,  may,  at  the  trial,  offer  any 
evidence  of  title  which  he  pleases.  With 
such  a  rule  as  to  the  plaintiff,  it  would  be 
manifestly  unjust  to  exclude  the  defendant 
from  proving  that  tbe  title  offered  by  the 
plaintiff  was  void  for  fraud  or  any  other 
reason,  because  he  had  not  specifically  set 
forth  tbe  facts  In  his  answer.  It  would  re- 
quire him  to  foreknow  and  avoid,  by  specific 
allegations,  a  title  which  the  plaintiff  was 
not  bound  to  disclose  at  all."  See,  also.  Gar- 
keek  V.  Boston  National  Bank,  16  Wasb.  401, 
47  Pac.  884. 

The  last  assignment,  namely,-  that  the 
court  erred  In  refusing  to  allow  tbe  reply 
to  be  amended,  Is  not  material,  since  we  hold 
that  the  pleadings  were  sufficl«kt  to  admit 
the  rejected  evidence  without  amendmoit, 
and  we  shall  not  discuss  it. 

The  Judgment  is  reversed,  and  cause  re- 
manded  for  a  new  trial. 

MOUNT,  C.  J.,  and  DUNBAR,  ROOT,  HAD- 
LET,  and  CROW,  JJ.,  concur. 


McEENNA  et  nx.  t.  COSGROYE. 
(Suprone  Court  of  Washington.  Jan.  5,  1900.) 

1.  BZBCUTOBS  AND  AnUlIflSTBATOBS  —  AF- 

poiNTicEnr  —  CouATEBAi.  Attack  —  Pbb- 

SmCPTIONS. 

On  a  collateral  attack  on  an  order  appoint- 
ing a  successOT  of  an  executrix,  all  facts  neces- 
sary to  support  the  order  and  not  actually  dis- 
proved sre  to  tte  presumed  in  its  favor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent  Dig.  Executors  and  Administrators,  f 
182.] 

2.  SaUX  — SAXS  of  RBAI.TT  —  OBDKB  —  GOX.- 

LATSBAL  Attack. 

On  a  collateral  attack  on  an  order  antbor-  ' 
izing  an  administrator  to  sell  real  estate  on 
petition  of  the  administrator,  It  would  be  pre- 
sumed, in  the  absence  of  evidence  to  the  con- 
trary, that  the  court  was  advised  tliat  thecp 
was  no  personal  property  of  the  estate  whioL 
had  not  already  been  properly  applied. 
8.  Sauk— JuB^sDicnoNAL  Faotb— -Evidbnok. 

On  a  collateral  attack  on  an  order  for  a 
sale  of  real  estate  by  an  administrator,  the 
fact  ttiat  there  was  other  real  estate  not  spe- 
cifically devised  which  should  have  been  sold 
first  for  the  satisfaction  of  debts  was  not  estab- 
lished by  the  mere  fact  that  the  executrix,  the 
adminlabratOT^  predecessor,  had  Included  cer- 
tain otJier  real  estate  In  an  inventory  filed  by 
her. 

4.  SaUS — COUFETENOT. 

On  a  collateral  attack  on  an  order  for  the 
sale  of  real  estate  by  an  administrator,  a  ccm- 
tention  that  tliere  was  other  real  estate  not 
speclficallj  devised  which  should  have  been 
first  sold  could  not  be  established  by  the  testi- 
mony of  a  witness  that  he  understood  that  cer- 
tain other  real  estate  belonged  to  the  de- 
ceased, 

6.  Sake  —  Mortqaob  bt  Exxcxjtbix  —  Pbs- 

SUMPTION  OF  REODT.AKrrT. 

-  Ballhiger'B  Ann.  Codes  &  St  {  0257,  au- 
thorising executors  to  mortgage  real  estate 
under  certain  conditions,  an  executrix  having 
mortgaged  real  estate :  and  the  administrator, 
who  succeeded  her,  having  obtained  an  order 
for  the  sale  of  the  real  estate,  from  the  pro- 
ceeda  of  whldi  sale  the  moilviga  waa  tISM- 
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chaned — ^It  woold  be  pretumed,  on  a  collateral 
attack  on  the  apix^tment  of  tn«  administrator 
and  the  aale  of  toe  property,  that  the  mortgace 
was  resularly  executed  in  belialf  of  the  estate^ 
&  SaHX— Sun— Bights  ov  Pdbcb*mbs. 

Wtwre  the  pnrchasers  at  a  sale  by  an  ad- 
ministrator nnoer  order  of  the  court  of  land 
derised  to  the  intestate's  widow  paid  In  cash 
the  adequate  tbIuo  of  the  property  in  reliance 
npon  the  probate  proceedMgs,  and  the  same 
wef«  not  Toid,  the  pnrdusws  took  the  land 
from  the  estate  free  from  any  charts  for  the 
pusonal  oblisatlons  ot  the  widow. 

Appeal  tram  Superior  Court,  Uncoln  Ocnm- 
17:  a  H.  Neal,  Jndga. 

AcUoa  br'BL  A.  McKoina  and  wife  against 
Oeurse  SC.  Ooagnm  and  anoQwr.  From  a 
Judgmont  In  fkvor  plaintiff,  defendant 
Oo«BroT0  ax^^ealB.  Affirmed. 

Merrltt  &  Merrltt,  for  appellant  H.  N. 
IfartlD  and  J.  T.  Mulligan,  for  reepondents. 

HADUIY,  J.  This  BGtlan  was  toongbt  to 
oijf^  a  sale  of  real  estate  nnder  execntl«i, 
and  to  remore  a  ck>nd  upon  tbe  land  by  rea- 
son of  a  Jodgment  and  attaetament  Tbe  fiol- 
lowbv  facts  aivear  in  tbe  record :  In  April, 
1897,  one  Jamea  Holmes  was  tbe  owner  of 
lot  6;  bloA  17.  In  tbe  dty  of  Spra«ne,  Lin- 
coln county.  During  said  montb  be  died, 
leaTittg  a  will,  wltb  eodldl  attacbed.  and  by 
tbe  terms  of  the  codicil  be  spedfleally  derised 
to  his  wife,  LIsale  Holmes,  tbe  said  lot,  and 
Dominated  ber  aa  tbe  ezecntrlx  of  bis  wUL 
The  will  was  duly  admitted  to  probate,  and 
Mrs.  Holmea  was  appointed  aa  execntrlz,  and 
was  duly  qualified  as  such.  Thereafter  sbe 
petitioned  tbe  court  for  an  order  to  sell  pw- 
sonal  property  of  tbe  estate.  An  order  an- 
tbwiKbig  studi  sale  was  entered  by  tiie  court, 
and  by  the  terms  of  tbe  order  tbe  executrix 
was  directed  to  apply  tbe  proceeds  arising 
from  tbe  sale  to  tbe  payment  of  physician's 
acconnta,  aggr^dng  $133,  and  the  balance 
to  tbe  payment  of  such  otber  debts  "as  may 
exist  against  said  estata"  Tbe  record  shows 
also  tbat  said  Uzde  Holmes,  in  ber  capacity 
as  executrix,  executed  a  mortgage  upon  the 
aforesaid  lot  to  Hlnnle  Brunneman,  to  se- 
cure a  note  for  tbe  Bum  of  f 500,  also  executed 
ber  as  executrix.  It  Is  also  disclosed  tbat 
said  executrix  presented  to  the  court  ber 
written  rerignatlon  as  aecntrlx,  because  of 
ber  raooral  ftom  the  state,  and  requested 
flw  appointment  of  one  T.  M.  Oooper.  There- 
after, on  tbe  petition  of  said  OoopeT,  be  was 
appointed  as  administrator  of  said  estate^ 
and  entered  npon  tbe  discharge  of  bis  dufles 
as  such.  Thereupon  said  Oooper,  as  adminis- 
trator. petlUoned  tbe  court  for  an  order  to 
sell  said  lot  for  tbe  purpose  of  paying  obliga- 
tiona  of  tbe  estatb  Sncb  an  order  was  made 
atteat  due  notice  to  sbow  cause,  and.  In  pur- 
suance of  tbe  order,  the  administrator  sold 
tbe  lot  to  B.  A.  McKenna,  as  tbe  highest  bid- 
der, for  tbe  sum  of  $800.  Tbe  sale  was  there- 
after duly  oonflrmed  by  an  order  entered  by 
the  coort  In  reporting  by  final  account  to 
flie  court  tbe  application  made  of  tbe  proceeds 
of  tbe  sale,  tbe  administrator  showed  that 
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of  the  sum  receired  $710  was  paid  to  discharge 
the  mortgage  aforesaid,  and  tbe  balance  was 
applied  npon  payment  of  expenses  of  admlnls- 
tratlon.  After  due  notice,  tbe  court,  upon 
examination  of  tite  accoimt  and  voncbers, 
fidly  appnrred  tbe  account  Meantime,  prior 
to  said  sale  proceedings,  Geoi^  M.  Cosgror^ 
In  a  suit  tben  pending  against  said  Uasle 
Holmes,  caused  an  attachment  to  be  issued 
and  leried  upon  said  lot  After  tbe  sale  a 
Judj^noit  was  rendered  against  Mrs.  Holmes 
In  said  action.  An  execution  was  then  issued 
under  said  Judgment  and  placed  In  the  hands 
of  J.  H,  Gardner,  as  shnlff  of  Lincoln  county. 
Olslmlng  to  act  nnder  autborlty  of  such  exe- 
cution and  by  dlrectttm  of  said  Oo^rove,  tbe 
said  sberUf  attempted  to  levy  npon  said  lot, 
and  advertised  tbe  same  for  sale  for  tbe  pur- 
pose of  BKOstytag  said  Jndgmoit  Tbla  ac- 
tion was  tben  brought  said  M<Senna  and 
his  wlfo  to  enjoin  tbe  making  of  sncb  sale, 
and  to  clear  tbe  lot  of  tiie  cloud  cast  upon  It 
by  said  attachment,  execution,  and  levy. 
Said  Gosgrove  and  the  sheriff  were  made  par- 
ties defendant  and  the  former  answered  the 
complaint,  allei^  timt  at  tbe  time  tbe  ad- 
ministrator made  'tiie  sale  aforesaid  there 
were  no  debts  against  said  estate,  tbat  tbe 
sale  was  unnecessary,  and  tbat  It  was  made 
for  tbe  sole  purpose  of  defrauding  said  Coa- 
grove  and  preventiDg  tbe  collection  of  his 
said  Judgmoit  against  Unle  Holmes.  The 
cause  was  tried  by  tbe  court,  and  a  Judg- 
ment was  rendered  In  fsTor  of  plalntUfs, 
permanenUy  enjoining  the  defmdants  from 
sdling  said  lot  under  said  execution,  and 
remoTlng  tiie  cloud  cast  upon  tlie  lot  by  rea- 
son of  said  attadunent,  ececutlon,  and  levy. 
Tbe  defendant  Ooagrove  has  appealed. 

It  Is  first  contended  tbat  tbe  appointment 
of  Cooper  as  administrator  was  TOld,  and 
tbat  all  his  acts  In  the  premises  were  nnlU- 
ttea  Tbe  argumoit  In  support  of  this  con- 
tention Is  tbat  at  the  time  of  Ckmper's  ap- 
Itotntment  Mrs.  Holmes  was  still  the  duly 
quallfled  and  acting  executrix  of  the  estate 
tbat  sbe  bad  nerer  made  a  final  accounting, 
and  bad  never  been  discharged  from  ber 
trust  Appellant's  own  pleading,  however, 
shows  tbat  sbe  did  tend»  bee  resignation  In 
writii%  and  tbe  appointment  of  Oooper  fol- 
lowed. There  Is  no  evidence  in  tbe  record 
which  shows  affirmatively  that  Mrs.  Holmes 
did  not  rradrar  a  final  account,  or  tbat  she 
was  not  duly  and  regularly  discharged^  Tbe 
court  bad  Jurisdiction  of  both  the  estate  and 
of  tbe  executrix.  The  order  appointing  ber 
successor  has  tbe  solemnity  of  a  Judgment, 
and,  wb«i  collaterally  attacked,  as  It  is 
here,  every  fact  necessary  to  support  the 
order,  and  which  is  not  actually  negatived 
by  the  record,  will  be  presumed  in  Ite  fovor. 
Kalb  V.  German  Savings  ft  Loan  Society,  25 
Wash.  849,  65  Pac.  569.  87  Am.  St  Rep.  757; 
Peyton  v.  Peyton.  28  Wash.  27%  68  Pac.  757. 

It  is  next  urged  tbat  tbe  court  was  with- 
out jurisdiction  to  order  a  sale  of  tiie  real 
estate,  and  tbat  tbe  order  of  sale  wss  void. 
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It  to  RKitended  that  the  petition  for  tlie  sale 
was  defectlTe,  In  that  it  did  not  show  tbe 
amonnt  of  penonal  property  which  had  come 
Into  the  hands  of  the  execntrlz,  the  prede- 
cessor of  the  administrator,  the  petition 
does  state,  howeror,  that  at  the  time  of  the 
appotntmoit  of  the  administrator,  there  was 
no  personal  propertr  belonging  to  the  estate. 
Other  portions  of  the  record  of  tiie  estate 
show  that  the  axecntrlz  sold  personal  prop- 
ert7  and  was  directed  the  court  to  apply 
the  proceeds  upon  payment  of  debts  of  the 
estate.  The  sale  harlng  been  made  under 
direction  of  the  coart,  and  the  court  still  hav- 
ing Jorlsdlctlon  of  the  estate,  when  It  consid- 
ered the  administrator's  petition.  It  must  be 
presumed  here,  In  aid  of  the  proceedings,  In 
the  absence  of  posltlTe  facts  appearing  In  the 
record  tx>  the  contrary,  that  Uie  court  was 
advised  that  there  was  no  personal  property 
of  the  estate  which  had  not  already  been 
properly  applied.  There  la  no  aflBrmatlTe 
showing  here  that  there  was  personal  prop- 
erty of  the  estate  which  had  not  been  proper- 
ly applied  to  the  payment  of  debts,  as  was 
true  In  Wallace  t.  Grant,  27  Wash.  180,  67 
Pac  578,  dted  by  appellant 

The  next  point  made  by  appellant  is  that 
the  petition  for  the  order  of  sale  was  defect- 
ive, for  the  reason,  as  alleged,  that  it  did  not 
show  the  amount  of  real  property  of  which 
the  testator  died  seised.  It  does  state,  how- 
ever, that  the  only  property  belonging  to  the 
estate  was  the  lot  Id  queetloD.  It  will  be 
remembered  that  this  lot  was  specifically 
devised  to  Lizzie  Holmes,  and  It  Is  as  her 
pr(^)erty  that  appellant  seeks  to  sell  It  in 
satisfaction  of  his  Judgment  against  her.  He 
therefore  se^s  to  make  it  appear  that  there 
was  other  real  estate  not  specifically  devised, 
which  should  have  been  sold  first  for  the 
satisfaction  of  debts  of  the  estate.  We  find 
no  competent  abowlxxg  In  this  record  that 
*th^e  was  any  other  such  real  estate.  The 
«zecutrix  seems  to  have  included  one  othw 
lot  In  an  inventory,  but  the  Inventory  shows 
upon  Its  face  tbat  it  was  signed  by  her  at 
Salt  Lake  City,  Utah,  aud  she  was  doubtless 
then  of  the  opinion  that  the  lot  belonged  to 
the  estate;  but  the  mere  inclusion  of  the  lot 
In  the  list  does  not  establish  that  the  estate 
had  title  to  it  A  witness  also  testified  orally 
at  lite  trial  of  this  case  that  he  understood 
tiiat  the  lot  belcmged  to  the  deceased.  But 
■DCh  erldoice  Is  wholly  Incompetent  to  vh 
tablish  that  the  estate  had  title  to  the  lot 
There  are  therefore  no  competent  facta  ap- 
pearing In  the  record  wbldi  negative  the 
statement  In  the  petition  that  the  lot'  In  ques- 
tion was  all  ttic  property  belonging  to  the 
estate ;  and,  In  aid  of  the  proceedings  against 
this  collateral  attaA,  It  nmst  be  presnmed 
that  there  was  no  otbw  real  estate. 

It  to  airned  tiiat  the  iUbt  which  was  secnr- 
ed  by  tlM  mortgage  ttiat  was  satlafled  frwn  Uw 
proceeda  ct  the  sale  of  the  lot  waa  not  the 
debt  at  the  estate^  but  was  the  penonal  debt 
of  TJaaSo  Holmes,  and  ttiat  llie  purpose  of  the 


appointment  of  Cooper  as  administrator,  and 
the  subsequent  sale  of  the  lot  throogb  the 
probate  proceedings,  was  fo  defraud  appellant 
and  prevent  him  from  coUectiog  bis  debt 
against  Mrs.  Holmes.  It  Is  true  the  mort- 
gage was  executed  after  the  death  of  her 
husband,  but  Mrs.  Holmes  executed  both  the 
note  and  mortgage  In  her  r^resoitatlve  ca- 
pacity as  executrix,  and  there  Is  nothing  ap- 
pearing in  the  record  which  shows  that  It  was 
not  done  to  serve  in  some  manner  the  inter- 
ests of  the  estate.  Upon  the  face  of  the  note 
and  mortgage  they  were  sncb  obligations  of 
the  estate  as  ahouJd  have  been  discdiai^ed 
out  of  its  assets.  Authraity  tor  the  execu- 
trix to  mortgage  the  real  estate  Is  conferred 
by  section  62S7.  BalUnger's  Ann.  Codes  A  St, 
under  conditions  there  specified.  The  record 
shows  that  the  court  was  advised  of  the  ex- 
istence of  the  mortgage  and  approved  of  the 
appUcatim  of  the  proceeds  of  the  sale  to  its 
paymmt  In  the  lUMeoce  of  anything  in  the 
record  affirmatively  showing  the  contrary.  It 
will  theretom  be  presumed  that  the  mortgage 
was  r^ularly  and  authoritatively  executed 
In  behalf  of  the  estate.  Fraud  is  not  estab- 
lished by  the  record  or  the  evidence,  and  with 
the  above  facts  appearii^,  together  with  the 
court's  order  confirming  the  sale,  the  pro- 
ceedings are  not  shown  by  the  face  of  the 
record  to  have  been  void,  and  their  regularity 
Is  not  subject  to  attack  in  this  collateral 
manner  as  against  a  bona  fide  purchase. 
Ackeraon  v.  Orchard,  7  Wash.  877,  84  Pac 
1106,  35  Pac.  60Q;  Otis  Bros.  Co.  v.  Nash, 
26  Wash.  39, 66  Pac.  Ill ;  Huberman  v.  Evans 
(Neb.)  6D  N.  W.  1016:  Phillips  v.  Phillips 
(S.  D.)  83  N.  W.  94;  Hahn  v.  Kelly,  84  CaL 
891,  94  Am.  Dec.  742.  It  is  not  shown  that 
respondents  were  not  purchasers  In  good 
faith.  They  paid  In  cash  the  adequate  value 
of  the  proper^,  relying  upon  the  probate 
proceedings  and  the  authority  of  the  admin- 
istrator to  sell,  together  with  the  court's  or- 
der confirming  the  sale.  The  proceedings  not 
appearing  to  have  been  void,  respondento 
took  the  land  from  the  estate  free  from  any 
claim  of  lien  or  charge  against  It  by  amwllant 
for  the  personal  obligation  of  i^m.  Holmes. 
The  judgment  Is  affirmed. 

MOUNT,  C.  3.,  and  FULLERTON,  OBOW, 
DUNBAB,  and  BOOT,  JJ.,  coocar. 


WILLIAMS  et  al.  v.  CITY  OF 
SEATTLE  et  at 
(Supreme  Court  of  Washloston.  Jan.  S|  1908.) 

1.  ElflNEHT  DolCAin  —  COHDEMHaXIOH  PBO- 

cEBDiNoa  —  New  Tbul  —  Dxacannoii  or 

ConBT. 

Tbe  grantins  of  a  motion  tor  a  new  trial 
en  tbe  mas  of  damages  In  oondonnatloB  pro- 
ceedings oQ  the  srovQd  that  the  wdict  Is  con- 
trary to  the  evidence  Ib  peculiarly  within  tlw 
discretion  of  tbe  trial  court. 

[Ed.  Note.— For  cases  In  point,,, see  voL  18, 
Cent  Dig.  BmJnsot  Domain,  i|  B77,  68S.] 
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1L  Appeal  —  QuxsnoKS  warn  Rbtiew— Mat- 
TXM  Not  iHourDBD  zn  Bkcobd— Yzsw  bt 

JUBT. 

Ab  award  of  a  tIvw  In  eondemnatkn 
ceedinn  doea  not  place  th«  iaiy  in  possesiion 
of  evidence  In  addition  to  mat  given  wit- 
neasea  on  the  trial,  in  Rodi  sense  as  to  preclada 
the  Snpieme  Court  from  rerlewing  the  facta 
GO  the  ground  that  the  evidence  on  which  the 
Jar7  baaad  their  rerdlct  la  not  all  befw*  it. 
&.  BiainEiiT  Domain  —  CoRDKiCNXTioir  Pbo- 

cEEOinGa— QnsvrxozTB  voa  Jitbt— Yaldx  or 

FBOPurr. 

It  is  ponnlaribla  (or  die  J11T7.  in  aaaeaaiiut 
damagea  in  eondaanatioB  proceedingB,  to  esti- 
mate the  damages  at  leas  than  the  value  placed 
on  the  Dremises  by  the  opinion  of  any  witness, 
where,  m  addition  to  the  opinions  of  the  wit- 
neaaea  on  the  question  of  value,  there  is  also 
testimony  dseonblng  the  property,  showing  the 
adUng  i^oe  of  other  property  In  the  vli^ty, 
and  that  the  property  In  qneadon  has  itrao> 
tfcally  no  market  Taln& 
4.  Sau-Snniie  Asidi  TiBDici^-GBOunDS 

— InSITFFICIXKCT  OF  AWABD. 

It  waa  not  an  abuse  of  discretion  for  the 
trial  judge  to  refuse  to  set  aside  a  verdict  In 
cOBdemnadiHi  proceedings  which  assessed  dam- 
ages at  a  less  sum  than  the  value  placed  on  the 
pc<qMrty  by  the  opinion  of  any  intnesa,  where 
tiiere  was  otlur  evidoice  than  the  opiniona  of 
witnesses  as  to  the  character  and  consequent 
Talue  of  the  property,  and  ttam  was  nothing  to 
show  paniam  ot  pnjndlee  00  the  part  of  th« 

BndUn  and  Hadkr*  dlwtiag. 

Appeal  from  Soperior  Gonrt,  King  County; 
Oea  BL  Ibnrrls,  Judge. 

Oondem nation  proceedingB  tbe  dty  of 
Seattle  and  otben  against  W.  S.  Williams 
and  otbera.  Fk»d  the  Judgment  rendered, 
defandaots  an>eaL  Afflrmed. 

Pied  H.  Peterson  and  H.  a  Force,  for  ap> 
ptflanta.  Scott  CaliMnm  and  a  B.  Tbonrim- 
Bon,  for  mpMidaiita* 

ROOT,  J.  Tbe  re^KUident  dty  InstitDted 
oondenmation  proceedings  to  acquire  a  strip 
of  land  belonging  to  appellant  Wllliama, 
iddch  parcel  of  land  waa  a  portion  of  an  un- 
platted tract,  and  which  would  be  situated 
between  the  lines  produced  of  one  of  the  pub- 
lic streeta  of  said  dty,  and  was  desired  for 
public  street  purposes,  so  that  said  street 
could  be  connected  with  a  street  upon  the 
opposite  side  of  said  property,  thus  making 
a  continuous  street,  of  full  width,  a  narrow 
lane  or  alley  already  connecting  the  two  por- 
tions of  tlie  street  extending  In  eltbear  dlrec- 
tloD  from  said  parcel  of  land.  A  jury  was 
impaneled  and  sworn  to  fix  tbe  value  of  tbe 
property  to  be  thus  takm  by  the  city.  Nu< 
merous  vritnesses  gave  evidence  as  to  tbe 
value  of  tbe  parcel  sought  to  be  appropriated. 
These  witnesses  testlfled  as  to  the  location, 
character,  surroundings,  accessibility,  deslra- 
btlily,  and  disadvantages  of  said  strip  of  real 
estate,  and  each  gave  bis  estimate  as  to  Its 
reasonable  value.  The  lowest  estimate  of 
value  placed  xrpoa  tbe  property  by  any  wit- 
ness waa  $400,  and  several  of  them  fixed  tbe 
amount  In  many  times  this  sum.  The  jury, 
by  oonaent  of  the  parties,  viewed  tbe  premis- 
es and.  baring  heard  all  of  tbe  evidence  re* 


turned  a  verdict  wherein  they  fixed  the  value 
of  said  property  at  |S00.  The  appellant 
moved  for  a  new  trial  upon  tbe  ground  that 
tbe  jury  erred  In  assessing  tbe  amount  of  the 
recovery.  In  that  It  was  too  small,  and  that 
tbe  verdict  was  not  supported  by  tbe  evi- 
dence, but  that  it  was  contrary  thereto,  in 
tbat  the  amount  of  the  recovery  was  grossly 
Inadequate.  This  motion  was  overruled  by 
the  trial  court,  and  judgment  entered  upon 
the  verdict   An  appeal  is  taken  therefrom. 

It  was  urged  by  appellant  that  the  amount 
of  the  verdict,  $300,  being  less  than  the  lowest 
estimate  of  value  fixed  by  any  witness,  said 
verdict  is  unsupported  and  contrary  to  tbe 
evld^ce,  and  that  for  tbat  reason  tbe  trial 
court  should  have  granted  a  new  trlaL  We 
do  not  think  this  necessarily  follows.  In  a 
case  of  this  kind  the  granting  of  a  motion  for 
a  new  trial  is  peculiarly  within  the  discre- 
tion of  the  trial  cotirt  It  was  suggested  by 
respondent  that.  Inasmuch  as  the  members 
of  the  jury  themselves  viewed  tbe  premises 
and  doubtless  used  tbe  Information  they 
thereby  gathered,  we  cannot  review  thdr 
verdid  for  the  reason  tbat  what  tbey  lear^^ed 
themselves  by  an  inspection  of  the  premises 
constituted  evidence  which  we  cannot  have 
before  ua,  and  tbat  we  must  therefore  apply 
tbe  rule  which  prevento  an  appdlate  court 
from  reviewing  questions  of  fad  where  all 
of  the  evidence  Is  not  brought  up.  We  do 
not  think  the  rule  InvtAed  should  be  applied 
to  a  matter  of  this  kind.  The  jury  Is  not 
permitted  to  view  tbe  premises  for  tbe  pur- 
pose of  gathering  evidence,  but  for  tbe  pur- 
pose of  better  understanding  tbe  evidence 
which  has  been  adduced  before  it  regarding 
said  premises.  We  will  therefore  review 
questions  such  as  are  presented  here,  no^ 
wltbstendlng  It  appears  that  the  pranlaes 
were  inspected  by  the  jury. 

Answering  appellants'  contention  that  there 
was  no  evidence  to  sustain  a  verdid  tor 
less  than  $400,  we  call  attrition  to  tbe  fad 
that  the  placing  of  an  amount  upon  this  prop- 
erly by  each  of  tbe  witnesses  as  its  value  waa 
merely  the  expressing  of  the  opinion  of  such 
witness.  If  there  were  no  evidence  in  the 
case  except  these  expressions  of  opinions  by 
tbe  various  witnessea,  and  no  evidence  or 
facts  which  could  be  deemed  at  variance 
therewith,  we  would  doubtiess  feel  tiiat  a  case 
was  preeented  wherein  the  trial  court  should 
have  granted  a  new  trial.  But  there  was 
other  evidence.  One  of  tbe  witnesses,  al- 
though he  bad  fixed  tbe  value  of  the  parcel 
of  land  at  a  certain  sum,  nevertheless,  in 
speaking  thereof,  said  it  had  "virtually  none, 
in  tbe  ordinary  way  and  sense  of  selling 
property."  Each  and  all  of  these  witnesses 
gave  a  description  of  this  property,  and 
stated  numerous  facts  calculated  to  show  Its 
advantages  and  disadvantages;  considerable 
evidence  being  given  as  to  tbe  selling  price  of 
other  real  eatete  fn  tiiat  part  of  the  dty.  All 
of  this  evidence  bad  to  do  with  facts  which 
tbe  Jury  liad  a  perfect  right,  and  wblcb  It 
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was  tbelr  datj,  to  consider  tn  arriTtog  at 
their  Terdlct  The  facta  thus  established  by 
thlB  erldence  evidently  led  the  jury  to  reach 
an  opinion  In  their  own  minds  which  was 
different  from  that  of  any  of  the  witnesses. 
The  evidence  of  these  various  witnesses  as  to 
the  condition,  qualification,  environment, 
merits,  and  demerits  of  this  property,  and 
as  to  the  prices  for  which  other  property 
bad  sold  In  that  neighborhood,  viewed  In  the 
light  of  their  own  observations  when  they 
viewed  the  premises,  Induced  the  Jury  to  fix 
the  value  of  said  premises  In  an  amount 
lower  than  that  estimated  by  any  witness  ex- 
cept the  one  who  said  It  had  "virtually 
none."  As  a. matter  of  law.  It  was  certainly 
the  privilege  of  the  Jury  to  do  this.  Having 
done  so,  and  the  appellouts  having  moved 
for  a  new  trial.  It  then  became  the  duty  of 
the  trial  Judge  to  ascertain  whether  or  not 
there  were  any  reasons  for  setting  aside 
such  verdict  If  he  believed  the  verdict  to 
be  grossly  inadequate  or  that  a  fair  l^al 
trial  was  not  had,  be  should  have  granted 
a  new  trial.  No  passion  or  prejudice,  or 
facts  f)*om  which  it  would  necessarily  be  in- 
ferred, are  charged;  and  this  is  not  made  a 
ground  of  the  motl<H>  for  a  new  trial.  We 
cannot,  therefore,  presume  tliat  the  jury  was 
thus  affected. 

To  the  contention  that  in  the  light  of  all 
of  the  evidence  the  verdict  was  so  grossly 
Inadequate  as  to  malce  It  an  abuse  of  discre- 
tion for  a  trial  Judge  to  permit  It  to  stand, 
we  must  say  that  It  does  not  so  appear.  The 
case  was  tried  by  a  resident  Judge  of  Seattle, 
who  may  be  reasonably  presumed  to  have 
known,  at  least  In  a  general  way,  of  the  situ- 
ation, character,  and  value  of  this  property, 
and  perhaps  not  unacquainted  with  the  wit- 
nesses. The  latter  were  personally  before 
him.  He  beard  their  testimony,  and  saw 
their  appearance  and  conduct  upon  the  stand. 
He  could  observe  their  manner  of  answering 
questions  and  giving  testimony.  All  of  these 
matters  furnished  the  trial  Judge  a  much 
better  opportunity  to  weigh  the  testimony 
than  has  a  Judge  in  an  appellate  court  In 
view  of  these  facts,  and  especially  in  view  of 
the  fact  that  the  amounts  stated  by  the  vari- 
ous witnesses  were  but  the  ezpreesion  of 
opinion,  and  keeping  in  mind  that  there  was 
much  other  evidence  touching  the  character 
and  condition  of  the  property,  we  cannot  say 
that  the  trial  Judge  was  guilty  of  an  abuse 
of  discretion  in  not  granting  the  motion  for 
a  new  trial.  That  courts  should  be  slow  to 
overturn  verdicts  rendered  In  proceedings  of 
this  kind  may  be  seen  by  an  examination 
of  the  following  authorities ;  7  Ency.  PI.  & 
Pr.  581,  593.  694 ;  Parks  v.  BratOD.  15  Pl(^ 
(Haas.)  198;  Chicago,  eta,  Oo.  t.  Jacobs, 
110  IlL  414;  HcReynoIds  v.  6.  A  O.  Co.,  100 
IIL  162;  City  of  Kansas  v.  Street  36  Mo.  App. 
666;  City  of  Kansas  v.  Butterfleld.  80  Mo. 
648,  1  S.  W.  881;  Guyer  v.  Davenport  etc., 
R.  Co.,  196  HI.  370,  63  N.  B.  782 ;  Conness  v. 
Indiana,  etc..  R.  R.  Co.,  108  IIL  464,  62  N.  B. 


221;  Kieman  v.  Chicago,  etc,  R.  Co.,  123  IIL 
188,  14  N.  B.  18;  Omaha,  etc.,  Co.  v.  Walker, 
17  Neb.  432,  28  N.  W.  348;  Groves,  eta,  B.  Co. 
V.  Herman,  206  lU.  34,  60  N.  B.  36;  Mitchell 
V.  IIL,  etc.,  Co.,  85  IIL  666;  Shoemaker  t. 
United  States,  147  U.  S.  282.  13  Sup.  Ct  361, 
37  L.  Ed.  170;  Washburn  v.  M.  A  L.  R.  R. 
Co.  (Wis.)  18  N.  W.  330;  Beverldge  v.  Lewis, 
137  Cal.  610,  67  Pac.  1040.  70  Pat  1083,  58 
L.  R.  A.  581,  92  Am.  St  Rep.  188;  Fort  Street, 
etc.,  Co.  V.  Jones.  83  Mich.  415,  47  N.  W.  349 ; 
Lehigh  Valley  Coal  Co.  v.  Chicago  (a  C) 
26  Fed.  415;  In  re  Smith  (Sup.)  15  K.  Y. 
Supp.  516 ;  Stockton  v.  Chicago,  136  IIL  434, 
26  N.  E.  1095;  Qorgas  v.  Philadelphia,  eta, 
Co.,  144  Pr,  1,  22  AtL  715. 

In  the  case  of  Connees  v.  Railroad  Com- 
pany, supra,  the  court  said:  "In  this  class 
of  cases,  where  the  Jury  la  allowed  to  go  and 
view  the  premises,  and  act  from  their  own 
knowledge,  as  well  as  from  the  evidence,  we 
should  only  feel  warranted  in  setting  It 
aside  where  It  appeared  grossly  Inadequate 
or  grossly  ncesstve."  In  the  case  of  Bev- 
erldge  v,  Lewis,  supra,  the  court  used  this 
language:  "The  Jury  may  be  permitted,  in 
weighing  the  evidence  In  an  eminent  domain 
proceeding,  to  exercise  their  Individual  Judg- 
ment as  to  values  upon  subjects  within  their 
knowledge  which  they  have  acquired  tbrongb 
experience  and  observation."  In  tbe  case  of 
Railway  Company  v.  Herman  tbe  court  spoke 
as  follows:  **In  proceedings  for  the  con- 
demnation of  land,  the  Jury  may  base  th^r 
verdict  on  knowledge  gained  tnm  Inspection 
of  the  praises,  as  well  as  upon  tbe  testimony 
of  witnesses  whose  statementa  wwe  men 
oplnlims  and  ctmchulons  as  to  the  question  of 
the  damages.  When  the  jory  have  viewed 
and  examined  tlie  pronlses  In  proceedings  to 
recover  damages  snstatned  by  tiie  constmcv 
tton  of  a  rallrosd,  tiieir  own  obsemtlMt  Is 
Jnst  as  good  as  that  of  ftny  of  the  witnesses, 
and  while  they  are  not  to  disregard  the  testi- 
mony produced  on  tbe  trial,  they  are,  never- 
theless, not  required  to  repodlato  the  evi- 
dence of  tbelr  own  senses."  And  In  tbe  case 
of  City  ct  Earaas  v.  Butterfield,  mapn,  the 
conrt  naed  thla  language:  **That  thc^  are 
not  bound  by  the  testimony  of  ^>erti  and 
athen  ctmcemtng  valuation  of  tbe  land  pro- 
posed to  be  taken  and  Ibe  actoal  damage 
done,  but  may  aivly  tbelr  own  Judgment  snd 
knowledge  aa  to  such  valuation  and  damage 
In  omnection  with  Uie  testimony  In  tbe  case." 
It  will  be  noticed  ttiat  these  courte  have  boob 
much  fnrtba  than  we  find  It  necessary  or 
prc^wr  to  go  In  this  case. 

No  error  being  assigned  exceot  that  vgpoa 
tbe  action  of  tbe  trial  court  In  orermllng  the 
motion  tot  a  new  trial,  and  it  not  being  made 
to  appear  that  such  ruling  was  erroneous,  tbe 
Judgment  of  the  superior  court  Is  affirmed. 

MOUNT,  a  J.,  and  FULUBBTON,  CROW, 
and  DUNBAR,  JJ.,  concur. 

RUDKIN,  J.  (dissenting).  The  sole  ques- 
tion at  Issue  in  this  case  was  the  value  of  a 
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tract  of  land  Boogbt  to  be  apiuroprlated  for  a 
pabltc  nsfc  The  verdict  of  the  Jury  Ib  sub- 
■tantlaUr  lea  tban  tbe  lowest  estimate 
placed  on  the  propCTty  by  any  wltnees  on 
either  aide.  Snch  a  verdict  Is  In  my  opinion 
contrary  to  the  evidence,  and  sbonld  be  wt 
•aide    I  therefore  dissent 

HADLSnC.  J.,  concnra. 


BELL  V.  6TAA0EB  et  aL  (B.  F.  4^) 
(Snprane  Court  of  Oalifomla.  Jan.  2,  1806.) 

1.  AfPSAI/— FlUHO  TBU(80BIPT— TncB. 

Sopreme  Court  Rule  2  (78  Pac  vil)  pro- 
videa  tnat  appellant  in  a  civil  action  ■hall,  with- 
in 40  days  after  the  appeal  is  perfected,  senre 
and  file  a  ivinted  tranacript  of  the  record,  pro- 
vided that,  when  there  ia  a  proceedinx  pendinf 
for  the  element  of  a  statement  which  may  be 
used  in  anpport  «f  audi  appeal,  the  time  for 
filinc  tlie  tiaiwalpt  shall  not  bepn  to  mn  until 
tbe  settled  statement  or  bill  of  exceptions  has 
been  filed,  and  that,  whcm  a  party  appeaunt 
from  the  jndameut  haa  givoi  notice  of  a  motion 
for  a  new  tml  before  perfecting  the  appeal,  tbe 
time  ioT  flibv  serving  a  printed  transcript 
shall  not  bepn  to  mn  until  tbe  motkm  for  a 
new  trial  has  been  decided  or  the  proceedings 
dismissed  for  want  of  prosecution,  and  the  ap- 
peal from  the  Judgment  and  from  the  order 
denying  a  new  trid  may,  in  all  cases,  bs  pre- 
sented on  the  same  traascrlpt  Se14  oat, 
where  a  motion  for  a  new  trial  nas  been  made, 
tbe  time  for  filing  the  transcript  on  an  appeal 
frmn  t3a»  Judgment  began  to  run  frmn  tbe  date 
the  oxoer  deling  or  dismissing  the  motion  for 
the  new  trial  was  filed  with  the  clerk,  and  not 
from  the  date  the  anwal  from  the  order  denying 
the  new  trial  was  pmected. 

Z  NKW    TalAI/— DSNIAIr-OBDCRfr— NonCE. 

A  par^  making  a  motion  for  a  new  trial 
is  bound  to  take  notice  ttf  the  filing  of  an  <»der 
denying  the  same,  and  Is  not  entltied  to  the 
■ernos  of  notice  thereof  by  the  adverse  party. 

8.  Affui/— FtLizre  TaanscaiPx^DBniai.  of 
New  TazaL. 

Where  a  party  moving  for  a  new  trial  Is 
not  entitled  to  notice  of  the  "wkfng,  filing,  or 
entry  ttt  the  order  denying  the  new  trial,  tbe 
time  for  an  appeal  therefrom  and  the  time  for 
filing  the  transcript  on  appeal  begin  to  nm  at 
once  npon  the  filing  or  oitry  of  auch  order. 

In  Bank.  Appeal  from  Superior  Court. 
Santa  Barbara  County;  J.  W.  Taggart, 
Jodge. 

Action  by  John  &  Bell  acalnst  George 
StaaAe  and  others.  Vnm  a  Judgmwit  in 
favor  of  defradants,  plalntUT  annals.  On 
DMitlon  to  dismiss.  Granted. 

See  74  Pac.  774. 

BSdiards  &  Carrier,  James  L.  Crittenden, 
and  Bw  F.  Thomas,  for  appeflant  Canfleld 
ft  Starbncfe  and  T,  Z.  Blakeman,  for  respond- 

SHAW,  J.  The  defendant  Teresa  Bell, 
as  administratrix  with  the  will  annexed  of 
tbe  estate  of  Thomas  Bell,  deceased,  moves 
ttie  court  to  dismiss  the  appeal  of  the  plain- 
tUf  from  the  judgment  of  the  superior  court 
entered  therein  on  Octc^r  28,  1904.  Tbe 
BotlHi  la  made  on  the  ground  that  tbe  time 


allowed  by  law  and  by  the  rules  of  this  court 
for  tbe  filing  of  tbe  transcript  on  ajveai  has 
expired,  and  hence  that  under  the  provisions 
of  rule  5  (78  Pac.  viil)  the  appeal  from  the 
Judgment  must  be  dismissed.  At  the  time 
tbe  appeal  was  perfected  a  proceeding  was 
pending  for  the  settlement  of  a  statement  of 
the  case  to  be  used  on  a  motion  tbea  pending 
In  tbe  lower  court  for  a  new  trial.  Tbe  time 
tor  the  filing  of  the  transcript  of  the  record 
In  this  cotirt,  under  such  drcumBtancea,  Is 
fixed  by  subdlvlBlon  1  of  rule  2  (78  Pac.  vU), 
which  ia  as  follows:  "(1)  Tbe  appellant  in 
a  civil  action  shall,  within  forty  days  after 
the  appeal  is  perfected,  serve  and  file  the 
printed  transcript  of  tbe  record,  duly  certi- 
fied to  be  correct  by  tbe  attorneys  of  the  re- 
q;>ecUve  parties,  or  by  the  dvtk  of  the  court 
from  which  tbe  appeal  is  taken;  provided, 
that  when  there  Is  a  proceeding  pending  for 
the  settlement  of  a  Mil  of  exceptions  or  a 
Btateraent  which  may  be  used  in  support  of 
snch  appeal,  the  time  for  Sling  and  serving: 
the  transcript  shall  not  begin  to  mn  until 
the  setUed  and  authenticated  statement  or 
bill  of  fficceptions  has  been  filed;  and  pro- 
vided fortber,  that,  when  a  party  appealing 
from  a  Judgment  has  given  notice  of  motion 
for  a  new  trial  before  perfecting  said  appeal, 
the  time  tor  filing  and  serving  the  printed 
transcript  shall  not  begin  to  run  until  tbe  mo- 
tion for  a  new  trial  has  been  decided  or  the 
proceeding  dismissed  for  want  of  prosecution ; 
and  the  appeal  from  the  Judgment  and  from  an 
order  denying  a  new  trial  of  the  Issue  may 
in  all  cases  be  jvesented  iqwn  the  same  tran- 
script" Tbe  statement  to  be  used  on  the  mo- 
tion for  a  new  trial  was  settied,  autbenti- 
cated,  and  filed  on  May  29, 1900.-  and  the  mo- 
tion tor  new  trial  was  denied  by  an  order 
filed  with  the  clerk  of  the  superior  court  on 
June  24,  ISOS.  The  date  of  Its  entry  is  un- 
certain. Tbe  purpose  of  this  part  of  rule  2 
was  to  give  the  appellant  an  opportunity.  If 
he  so  desired,  to  present  the  appeals  from  the 
Judgment  and  from  the  order  denying  a  new 
trial  upon  tbe  same  transcript  To  i^ve  ef- 
fect to  tbla  purimse  It  is  necessary  to  construe 
the  words  of  the  last  proviso  as  meaning 
that  the  time  for  filing  the  transcript  shall  not 
b^in  to  run  until  the  order  denying  or  dis- 
missing the  motion  for  a  new  trial  bas  not 
only  been  made,  but  baa  also  been  either  en- 
tered on  the  minutes  of  the  superior  court  or 
filed  with  the  clerk  thereof,  so  as  to  give  an 
immediate  right  to  appeal  therefrom,  under 
sectioa  989  of  the  Code  of  Civil  Procedure, 
and  the  decisions  of  this  court  construing  the 
same  in  that  particular.  Upon  this  construc- 
tion of  the  mle,  the  time  prescribed  for  the 
filing  of  tbe  transcript  began  to  nm  at  all 
events  on  June  24,  190S,  when  the  order 
denying  the  motion  for  new  trial  was  filed 
with  the  clerk,  and,  according  to  tbe  language 
of  the  rule,  tbe  time  expired  40  days  there- 
after ;  that  Is,  on  August  3, 1906.  Tbe  notice 
of  motion  to  dismiss  this  appeal  'or  this  cause 
was  served  on  the  attorney  for  iie  appellant 
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and  fltod  In  thli  coort  oa  August  16, 1906.  At 
that  time  no  transcript  of  the  record  bad  been 
filed  nor  had  It  been  filed  on  Septembw  5, 
1906^  the  date  when  the  appellant's  affldarlt  in 
oppoettlon  to  tMs  motion  was  sworn  to  by  his 
attorney.  We  are  therefore  constrained  to 
bold  that  the  motion  is  well  founded,  and  that 
the  appeal  from  the  judgment  must  be  dis- 
missed. 

It  is  further  contended,  on  behalf  of  the  ap- 
pellant, that  the  last  clause  of  the  snbdlTlslon 
of  the  mle  abore  quoted,  that  **tbe  appeal 
from  the  Judgment  and  from  the  order  deny- 
ing a  new  trial  of  the  issue  may  In  all  cases 
be  presented  upon  the  same  transcript"  was 
Intended  to  allow  still  further  time  for  the 
filing  of  the  transcript,  and  must  be  construed 
to  allow  the  appellant  to  file  bis  transcript 
on  an  appeal  from  the  judgment,  at  any  time 
within  40  days  after  he  baa  perfected  an  ap- 
peal from  the  order  denying  a  new  triaL  In 
furtherance  of  this  contention  he  shows  by 
affidavit  that  on  August  16, 1906,  he  perfected 
an  appeal  from  that  ordra',  and  tliat  the  time 
for  filing  the  transcript  on  that  appeal  would 
not  expire  nntll  Septembw  24.  1006,  wMcb 
was  after  the  submission  of  this  motion  to 
dismiss.  In  answer  to  this  contention,  we 
have  to  say  that  such  was  not  the  purpose  of 
the  rule,  and  it  is  not  bo  expressed.  It  should 
be,  and  is,  the  policy  of  the  court  to  eiq»edlte 
proceedings  on  appeal,  rather  than  to  delay 
them,  or  permit  opportunities  for  delay.  The 
rule  in  question,  in  order  to  avoid  the  ex- 
pense of  unnecessary  and  oftentimes  bnrden- 
some  costs,  where  a  party  intends  to  appeal 
both  from  the  Judgment  and  from  the  order 
denying  a  new  trial,  and  there  Is  onavoldable 
delay  in  the  decision  of  the  motion  for  new 
trial,  so  fftr  d^^arts  from  this  policy  as  to 
permit  such  further  delay  only  as  may  be 
sufficient  to  enable  a  party,  by  proper  dili- 
gence, to  bare  both  appeals  heard  together 
and  on  the  same  transcript  But  the  rule 
was  not  Intended  to  encourage  delay,  nor  to 
give  more  time  than,  with  diligent  effort  is 
necessary  to  accomplish  the  object  sought. 
When  the  order  denying  a  new  trial  Is  filed 
or  entered,  the  party  aggrieved  may  Immedl-, 
ately  perfect  an  appeal  therefrom,  and  the  40 
days  allowed  by  the  rule  after  the  day  when 
the  time  for  that  appeal  begins  to  run  is  am- 
ple time  within  wblcb  to  print  serve,  and  file 
the  transcript  Including  the  record  on  both 
appeals.  If  a  party  chooses  to  delay  for 
more  than  40  days  the  taking  of  an  appeal 
from  the  order,  he  Uiereby  loses  the  opportu- 
nity afforded  to  him  by  the  mle  to  save  the 
expense  of  twice  prinUng  the  judgment  roll 
and  the  clerk's  fee  for  an  additional  filing. 

In  view  of  some  matters  alleged  in  the  affi- 
davit filed  on  behalf  of  the  appellant  on  tbe 
hearing  of  this  motion,  it  may  be  further  stat- 
ed that  tbe  appellant  was  not  entitled  to  no- 
tice from  the  adverse  party,  or  from  any  one, 
of  the  making,  filing,  or  entry  of  the  order 
denying  a  new  trial,  and  that  the  time  for 
'  an  appeal  thoefrom,  and  also  tbe  time  tar  the 


RBPOBTBB.  tPtX. 

filing  of  the  transcript  on  tbe  present  appeal, 
began  to  run  at  once  upon  such  filing  or  en- 
try, without  r^:ard  to  any  notice  or  knowl- 
edge thereof  by  tbe  appellant  or  his  attor- 
neys. Parties  and  their  attorneys  are  bound 
to  take  notice  and  Inform  themselves  of  such 
proceedings  without  assistance  from  the  ad- 
verse parties.  This  is  the  general  rule.  The 
time  for  the  doing  of  an  act  or  tbe  taking  of 
a  st^  in  a  proceeding  In  court  begins  to  run 
from  the  service  of  a  notice  of  some  previous 
act  or  step,  only  in  cases  wh^  1^  snue  law 
or  rule  of  court  It  Is  so  provided. 

The  appeal  teom  tbe  Jndgmait  !■  dla- 
missed. 

We  concur:  BEATTT,  0.  J.,  VAN  DYKB, 
J. :  HcTAEI^AND.  J. ;  HENSHAW.  J. ;  AM- 
OBLLOTTI,  J.;  LOBIGAM,  J. 


LOS  ANOBLBS  OITT  SCHOOL  DIST.  OT 
LOS  AN0ELB8  COUNTY  et  al.  r. 
LONODEN  et  aL,  County  Bnp'ts. 
(L.  A.  1302.) 
(Supreme  Court  of  California.  Dec.  26,  190S.) 

1.  Schools  and  School  Dibtuotb— Natuu 
OF  School  Dibtbict— Cobfobate  BhrnTT— 

MSBOBB  in  CiTT. 

A  school  district  Is  a  corporation  of  qoasl 
munlclp^  character,  and,  toongb  Its  terri- 
torial limits  may  be  actually  cotermlnoos  wltii 
those  of  a  city,  the  identity  of  the  school  dis- 
trict as  a  c«porate  entity  u  not  lost  or  metged 
in  that  of  the  d^. 

[Ed.  Note. — ^For  eases  la  point,  sse  voL  4& 
Cent  Dig.  Schools  and  Sduwl  Districts,  H 
89,  40.] 

2.  Same  —  Disibictb  EuBBAOiHa  Citt  — 
Power  to  Issue  Bonds. 

Const  art  11.  S  6,  provides  that  city  char- 
ters adopted  by  authority  of  the  CocBtltutlon 
shall  be  subject  to  and  controUetl  by  general 
laws,  except  In  municipal  affairs.  Article  4,  | 
25,  aubd.  27,  prohibita  tbe  passage  of  local  laws 
for  tbe  manasemait  of  oommoa  schools.  Arti- 
cle 9,  t  6i  requires  the  LeeiBlature  to  provide 
for  a  system  of  common  schools.  Pol.  Code,  1 
1573,  provides,  in  effect  that  a  city,  together 
with  territory  annexed  thereto  for  school  pur- 
poses, shall  constitute  a  separate  school  dis- 
trict Sections  1880-1887  authorise  the  board 
of  trustees  of  a  school  district  to  issue  bonds  to 
raise  money  for  parchasing  school  sites  or 
building  and  Improving  scboolbouses,  etc,  and 
prescribe  the  procedure  for  the  Issuance  of  such 
bonds.  Beld,  that  while  a  city  tuny,  when  au- 
thorieed  by  Its  charter.  Issue  mnntapal  bonds 
f<u-  school  purposes,  yet  Its  power  so  to  do  is 
not  exclusive,  and  the  sdiool  district,  em- 
bracing the  city  and  t^itory  attached  thereto 
tot  school  purposes,  may.  Independently  of  the 
city,  issue  dlsmct  school  bonds  in  the  manner 
prescribed  by  tbe  Political  Code. 

In  Bank.  Application  by  the  Los  Angetes 
city  school  district  of  Loa  Angeles  county 
and  otben  tot  a  writ  of  mandate,  prayed  to 
be  directed  against  O.  W.  Lwgden  and  others, 
constituting  the  board  of  superrlson  at  Lm 
Angeles  coun^.   Writ  awarded. 

W.  B.  Mathews  and  3.  B.  Robinson,  for 
plaintiffs.  J.  D.  Fredericks,  DIst.  Atty.,  and 
Hartley  Shaw,  Chief  Deputy,  for  defnidants. 
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HENBHAW,  J.  Ibis  an  orlgbul  ap- 
pllcmtlfm  to  this  evnrt  (or  a  writ  of  mandate, 
growing  out  ct  the  tollowtug  facti:  The 
liOS  AngalM  dtr  tebooi  district  of  Loa  An- 
gOm  oonntjr  comprlaes  for  Its  territoir  tlw 
city  of  Loa  Angeles  and  certain  contiguous 
outlytng  landa.  Its  gorernlng  body  la  tbe 
board  of  tntstees  of  Loe  Angelei  city  scbool 
district  <MC  Jjm  Angeles  county,  wbose  mem- 
bers are  the  same  as  ttiose  of  the  board  of 
educatton  of  tbe  dty  of  Lbs  Angeles.  TbU 
board  of  tmsteea.  In  compliance  wttb  tbe 
provisions  of  section  1680  et  seq.  of  the  PoU^ 
teal  Oode,  Initiated  proceedings  for  the  Issu- 
ance of  bonds  of  the  sduml  district,  wblch 
proceedings  were  regular^  carried  to  the 
point  wbOTS  tbe  board  of  trustees  certified  to 
the  board  of  soperrlsors  of  the  county  Its 
action  In  the  premises,  as  provided  by  sec- 
tion 1884  of  the  Political  Code.  Tbe  board 
of  anpervlBoni  has  refused  to  Issue  the  bonds, 
as  required  by  section  1884,  upon  the  ground 
that  the  city  oi  Loe  Angeles,  as  a  municipal 
corporation,  has,  imder  Its  charter  and  the 
laws  of  the  state,  the  sole  and  exduslve 
r^ht  to  Issue  bonds  tor  the  purpose  spect- 
fled.  This  is  tbe  only  Issue  presented  by  this 
eontrormy.  It  has  been  repeatedly  decided 
that  a  school  district  Is  a  corporation  of  quasi 
municipal  character,  and,  though  Its  territo- 
rial limits  maij  be  actaally  coterminous  with 
those  of  a  clty»  the  identity  of  the  school  dis- 
trict, as  a  corporate  entity,  is  not  lost  nor 
merged  In  that  of  the  city.  Estate  of  Bul- 
mer,  99  Oal.  131;  Hughes  v.  Bwlng,  98  Cal. 
414.  28  Pac.  1087:  Kennedy  r.  UUIer,  97  CaL 
429^  82  Pac.  5B8:  In  re  Wetmore,  98  OaL  146. 
33  Pac.  768;  Board  of  Bdncatlon  t.  Board  of 
Tmsteei.  129  CaL  598,  62  Pac.  178;  Mltcbell 
T.  Board  of  Bducatirak,  137  Oal.  872,  70  Pac 
180;  Haneo<ft  v.  Board  of  Bdncatton.  140  CaL 
654,  74  Pac.  44.  Tliua,  In  the  last-cited  case, 
it  Is  said :  "Every  city  constitutes  a  separate 
school  district;  Including  such  outiylng  ter- 
ritory as  may  be  legally  attached  to  It  (PoL 
Code,  1 167&)  •  •  •  A  city  charter  adopt- 
ed under  the  provisions  of  tiie  constitution, 
has  no  effect  whatever  nptrn  the  existence 
or  legal  character  of  a  school  district  formed 
undK  the  general  law." 

That  school  dlstrlctt  may,  In  proper  cases. 
Issue  bonds.  Is,  of  course,  not  disputed.  It 
remains  to  be  considered  whether  tbls  gener- 
al power  to  issue  bonds,  which  has  been 
granted  to  school  districts,  has  been  taken 
away  from  this  particular  school  district 
ty  force  of  the  charter  of  the  city  of  Los 
Angles.  Upm  this  proiwsltion  the  conten- 
tion of  respondoit  Is  that  all  matters  touch- 
ing schools  wltitin  tbe  corporate  limits  of  a 
dty  are  "municipal  affairs,**  and  that  as, 
under  tbe  provlslona  of  section  6  of  article  11 
of  tbe  Constitution,  the  charter  of  a  dty  Is 
sqprems  In  numidpal  affairs,  the  charter  of 
Loe  Angeles  thus  becomes  the  sole  guide,  au- 
thority, and  power  tor  the  issuance  of  school 
bonds;  that  the  charter  of  Los  Angeles  denies 
tbe  power  to  Its  board  of  education  tu  take 


the  Initiatory  a^»  towards  the  issuance  of 
school  bonds,  and  confers  that  power  upon  its 
dty  council;  and  that  Its  dty  coondl,  under 
the  provisions  of  section  78  of  tbe  charts, 
draws  its  power  from  tbe  provisions  oC  tbe 
general  Improvement  act  of  1901.  Herein 
reliance  Is  placed  upon  tbe  -language  of 
this  court  in  tbe  case  of  Law  v.  San  Francis- 
co, 144  CaL  384,  77  Pac.  1014.  There  this 
conrt  had  under  consideration  the  question 
of  tbe  power  of  the  municipality  to  Issue 
bonds  for  the  erection  of  new  schoolhonses 
and  the  Improvements  of  existing  school- 
houses,  and  the  case  of  In  re  Wetmore,  99 
CaL  151,  S3  Pac.  769,  was  cited  and  quoted 
from,  to  tbe  effect  that,  u  schoolhonses  are 
essential  aids  In  tbe  promotion  of  education, 
their  erection  is  but  Incidental  to  the  main- 
tenance of  the  schools,  and  falls  as  complete- 
ly within  tbe  functions  of  a  municipal  gov- 
ernment, as  does  tbe  erection  of  a  hospital 
for  Its  Indigent  poor,  or  buildings  for  its  flre 
engines.  It  thus  may  be  takea  as  dedded 
and  settled  that  a  dty,  as  such,  may  bond 
itsdf  tor  public  school  purposes,  and  that 
this  power  extends  to  all  cases  where  the  ob- 
ject is  in  furtherance,  and  not  In  derogation 
of,  or  In  conflict  with,  the  general  school 
^stem  established  by  the  Btat&  For  In  this 
connection  it  most  be  remembered,  as  was 
said  In  Hancock  v.  Board  of  Education,  140 
Oal.  554, 74  Pac.  44,  that  the  acbool  system  of 
^  state  is  a  matter  of  general  concern,  and 
not  a  municipal  affair.  It  may  be  well  to 
dwell  upon  this  distinction  with  more  partic- 
ularity, and  In  so  doing  to  point  out  tbe  well- 
recognized  and  oft-repeated  difference  be- 
tween the  acts  of  the  city  as  a  dty,  and  tbe 
acts  of  the  scbool  district,  wbldi  may  com- 
prise the  same  territocy.  They  are  essential- 
ly the  acts  of  two  different  corporate  entities 
—tbe  powers  of  the  dty  being  drawn  from 
its  charter,  tbe  powers  of  the  scbool  dis- 
trict being  derived  from  the  provisions  of 
the  Political  Code ;  the  bonds  which  the  dty 
issues  being  municipal  bonds  of  that  dty. 
and  tbe  jwwer  to  Issue  them  being  derived 
from  tbe  charter  taken  with  tbe  general  laws, 
while  the  bonds  of  the  scbool  district  are, 
in  name  and  in  tact,  sclkoo]  district  bonds, 
tbe  right  and  power  to  Issue  them  being  de- 
rived tnm  tbe  Political  Cod&  What,  there- 
fore,  the  Wetmore  Case  and  the  Law  Case 
dedded  was  that  the  erection  of  scboolhouses 
within  the  corporate  limits  of  a  munidpallty 
was  Justly  to  be  regarded  as  a  mnnldpal  af- 
fair, and  that  the  dty,  therefore^  as  such*  could 
create  a  bonded  Indebtedness  for  such  and 
like  purposes,  even  though  power  to  do  the 
same  thing  was,  under  the  general  school 
system  of  the  state,  vested  In  a  sdiool  dis- 
trict, which,  while  occupying  the  same  terri- 
tory as  that  of  the  dty.  was  still  In  point  of 
law  a  distinct  corporate  entity.  It  tollows. 
therefore,  tliat  the  declaration  of  this  court 
that  the  Issuing  of  bonds  tor  tbe  bulldli^ 
of  scboolhouses  by  a  dty  is  a  municipal  affair 
constitutes  in  no  sense  a  negation  of  the  fact 
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that  anotber  corporate  entity-  the  sdiool  dis- 
trict— may,  under  the  general  school  Bystem 
at  the  Btat^  do  the  same  tiling  for  the  same 
purpose. 

MoreoTer,  It  should  be  finally  emphasized 
that  the  power  of  a  mtmldpallty  In  this  re- 
gard can  only  run  current  with,  and  never 
oonnter  to,  the  general  laws  of  the  state 
touching  the  common  school  system.  To  such 
general  laws.  If  conflict  arises,  all  municipal 
charters  must  be  subservient.  Const  art.  9, 
i  6,  and  article  4,  S  25.  subd.  27.  In  the  case 
pf  la  re  Wetmore,  99  OaL  146,  88  Paa  760, 
the  Identical  question  here  presented  was, 
under  a  somewhat  dissimilar  guise,  consider- 
ed and  disposed  of,  and  an  analysis  of  the 
Wetmore  Case  will  make  this  plain.  In  that 
case  the  city  council  of  the  city  of  Oakland 
had  issued  Its  bonds  for  school  purposes  un- 
der the  act  of  March  19,  1889;  the  successor 
to  which  act  being  the  present  general  Im- 
provement act  of  1901.  A  taxpayer  called 
In  Question  the  validity  of  the  bond  tesue, 
and  urged,  as  one  of  his  objections,  that  each 
bonds  could  be  issued  only  by  the  school 
district  It  will  be  noted,  ther^ore,  that  the 
question  under  consideration  In  Re  Wetmore 
was  the  reverse  of  the  one  here  presented; 
in  the  Wetmore  Oase  it  being  contended  that 
the  school  district  had  exclusive  power  to 
Issue  school  bonds,  while  in  the  case  at  bar 
the  contention  is  that  the  dty  holds  this  ex- 
clusive power.  This  court  declared  that  the 
provisions  of  sections  1880-1887  of  the  Politi- 
cal Code  f6r  the  Issuance  by  the  supervisors 
of  the  county  of  school  district  bonds  do  not 
limit  or  qualify  the  power  conferred  by  the 
act  of  March  19,  1889,  upon  an  Incorporated 
city  to  issue  Its  own  bonds  for  the  same  pur- 
pose, notwithstanding  the  provisions  of  sec- 
tion 1S76  of  the  same  Oode  making  such  In- 
corporated city  a  school  district,  saying: 
"There  is  not,  however,  any  Inconslstmcy  be- 
tween the  two  acts.  The  bonds  authorized 
these  sections  of  the  Political  Oode  are 
different  obligations  from  those  issued  by  the 
municipal  corporation  under  the  act  of  March 
19,  1889.  A  school  district  has  not,  like  an 
incorporated  city,  any  financial  ofllcerB,  nor 
has  it  been  intrusted  with  the  power  of  as- 
sessment and  taxation  which  is  conferred  up- 
on an  Incorporated  dty,  and  for  these  rea- 
sons, as  vrell  as  others,  tike  I^iglslature  would 
naturally  Intrrat  to  the  supervisors  of  the 
county,  as  being  the  body  having  the  flnandal 
supervision  of  the  school  district  the  function 
of  Issuing  and  provldiiv  for  the  payment  of 
school  district  bonds;  and  as  by  the  Consti- 
tution bonds  cannot  in  any  case  be  issued, 
except  upon  a  vote  of  two-thirds  of  the  quali- 
fied electors  of  the  district  voting  up<m  tin 
question  of  tbelr  tesuance,  the  MCency  by 
which  th^  m^bt  be  executed  would  se«n 
Immaterial,  and  there  would  be  little  likeli- 
hood of  an  Isanance  being  authorized  to  be 
made  for  tlie  same  purpose  by  each  agency. 
•  •  *  If  It  should  be  conceded  that  the 
power  to  Issue  bonds  for  the  same  purposes 


rests  In  the  supervisors  at  fb»  instance  of 

the  school  district  and  also  in  the  dty  it- 
self, the  bonds  which  are  authorized  by  the 
Political  Oode  are  to  be  issued  In  the  cor- 
porate name  of  the  school  district,  which  by 

section  1S75  of  that  Oode  must  tie  *  

district  of  county,'  whereas  the  bonds 

in  question  are  those  of  the  municipality  of 
the  city  of  Oakland,  and  their  validly  is  to 
be  determined  by  the  power  of  the  munldpal 
corporation  to  Iteue  them." 

It  follows  from  the  foregoing  that  while 
the  dty  of  Los  Angeles,  In  a  proper  case, 
would  have  the  power  to  issue  its  munldpal 
bonds  for  the  erection  of  new  acboolhoosee 
and  the  Improvement  of  existing  ones,  for 
the  acquisition  of  land  for  these  purposes, 
and  the  like,  the  school  district  petitions 
herein,  has  also  Its  separate  and  Independent 
power  to  do  the  same  tiling,  and  that  the 
bonds  so  Issued  are  not  municipal  bonds  of 
the  dty  of  Los  Angeles,  but  are  the  bonds  of 
the  school  district  proper,  and  the  writ  of 
mandate  should  iaane  accordingly. 

Let  the  mandate  Issue  as  prayed  for. 

We  concur:  McFAHLAND,  J.;  ANOEL- 
LOm.  J.;  VAN  DTKB,  J.;  LOBIOAN.  J. 


LOB  AN6BLES  CITY  HIGH  SOHOOIi 
DIST.  et  al.  v.  LONGDEN  et  aL. 
County  Sop'rs.   (L.  A.  1,803.) 

(Supreme  Court  of  California.   Dec  26,  1905.> 

In  Bank.  Application  by  the  Los  Angeles 
city  high  school  district  and  others  for  a 
writ  of  mandate,  prayed  to  be  directed 
against  O.  W.  Longden  and  oHuan,  aa  super- 
visors of  the  county  of  Los  AngHm.  Writ 
awarded. 

W.  B.  Mathews  and  S.  B.  BoMnson,  for 
idalntiffs.  J.  D.  Pred^dca,  Diet  Atty.,  and 
HarUey  Shaw,  Ghl^  Deputy,  for  defendants. 

PER  CURIAM.  The  question  here  present- 
ed 18  identical  with  that  considered  and  dedd- 
ed  in  Los  Angeles  City  School  District  v.  Long- 
den et  aL  (L.  A.  Ifim  88  Pac.  246;  the  bonds 
in  thie  case  being  for  the  purpose  of  acquire 
Ing  lands  for  high  school  purposes  and  for  tlie 
erection  of  appropriate  high  school  bnildlnga;. 

For  the  reasons  given  In  L.  A.  1,802,  let 
mandate  issue  as  prayed  tor. 


HAWLBT  et  al.  v.  KAFITZ  st  aL  (L.  A. 

1,454.) 

(Supreme  Court  of  California.  Dec.  80,  190S.> 
1.  Dexus  —  CoNSTBucnon  —  CovsnAim  — 

GONDmONB  SUBStqUBHT. 

Where  a  deed  provided  that  It  was  "npoB 
the  express  aereemeat"  of  tiie  grantee  to  bnlld 
or  cause  to  be  built  on  the  premises,  within 
six  months,  a  dwelling  house  to  cost  not  less 
tiian  $1,500.  which  agreemeot  was  considered 
as  a  part  of  die  consideration  tor  tlw  convey- 
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■nee.  Boch  prarUofi  emiatltDtod  a  mere  pmoutl 
covmant  on  the  part  of  the  grantee,  and  wae 
not  a  condition  mbaeqnent,  aathorinnc  a  for- 
feiture tm  aoDperformaiioe. 

EWiDsnci— ExpuHATZoH  or  Dud  bt 
Paw>i» 

Where  a  clause  In  a  deed  providing  for  the 
eoDBtroction  of  a  bnlldtns  was  neither  am- 
bisnoiis  nor  eqalTOcal,  and  whether  it  created  a 
condition  nibwqaent  w  a  mere  personal  cove- 
nant wu  a  matter  of  pore  legal  interpreta- 
ttm.  parol  evidence  was  inadmiBsIble  to  show 
that  OM  parties  intended  it  to  be  a  condition 
rabaequent  and  claase  of  forfeiture. 

[Ed.  Note.— For  cases  in  point,  SM  nL  20, 
Cent.  Dig.  Evidence,  {  2068.] 

D^artment  2.  Appeal  from  Superlw 
Court,  Loa  Angelas  County ;  B.  N.  Bmitb, 
Judge. 

Action  by  F.  Robert  Hawley  and  others 
against  William  Kailtz  and  others.  From  a 
lodgment  In  favor  of  defendants,  plaintiffs 
appeal.  Affirmed. 

J.  Marlon  Brooks  and  Edward  H.  Bentley, 
ftv  aiv^Ianta.  P.  W.  Dooner,  for  respond- 
ents. 

LORIOAlf,  J.  The  plaintiffs  on  November 
26,  1801,  executed  to  defendant  William 
Eaflts  a  grant,  bargain,  and  sale  deed  of  a 
lot  In  the  Electric  Railway  Homestead  Asa<>- 
clatitm  Tract  In  the  city  of  Loa  Angeles  for  a 
money  consideration  of  $370^  The  deed  con- 
tained the  following  provision:  "This  deed 
Is  given  by  the  parties  of  the  first  part,  and 
accepted  by  the  second  party,  upon  the  ex- 
press agreement  of  the  second  party  to  buUd, 
or  canae  to  be  bnilt,  upon  the  said  premises 
within  six  (6)  months  from  the  date  hereof 
a  dwelling  bouse  to  cost  not  less  than  fifteen 
hundred  ($1,500.00)  dollars.  Said  agreemoat 
being  considered  by  the  parties  hereto  as  part 
consideration  for  this  conveyance."  No  dwell- 
ing of  any  kind  was  built  upon  the  lot  within 
the  six  months  specified,  and  subsequent  to 
the  expiration  of  that  period  plalntltb 
brought  this  action  to  have  the  right  of  de- 
fendant in  said  lot  declared  forfeited  and  for 
a  decree  reQuliing  a  reconveyance  to  them  by 
defmdant  of  the  property.  Defendant  bad 
Judgment,  from  which  plaintifTs  appeal ;  their 
appeal  being  accompanied  by  a  bill  of  excep- 
tions. 

The  only  question  arising  on  this  appeal 
from  the  judgment  Is  as  to  the  nature  of  the 
provision  Inserted  in  the  deed  relative  to  the 
building  of  a  house  on  the  lot  granted  within 
six  months  and  the  correctness  of  the  con- 
straction  the  trial  court  gave  it.  As  to  this 
inrovislon  it  is  Insisted  by  plaintiff  that  by 
virtue  of  Its  Incorporation  in  the  deed  an 
estate  on  condition  subsequent  was  created, 
and.  defendant  having  faPed  to  perform  the 
condition,  his  Interest  in  the  property  was 
subject  to  forfeiture  at  the  instance  of  plain- 
tiffs for  nonperformance  of  the  condition. 
Tbe  trial  court  held  that  this  provision  did 
not  create  a  condition  subsequent;  that  it 
amounted  simply  to  a  personal  covenant 
We  think  there  can  he  no  question  of  the  ac- 
GDracy  of  the  ocnutmctlon  placed  iQKm  It  bj 


the  court  G(mditions  subesquent  an  those 

which  In  tarms  <^perate  up<m  an  estate  om- 
ve^ed  imd  render  it  liable  to  be  defeated  for 
breach  of  the  condltiGHoa.  Such  condltioiu 
are  not  fiavored  In  law  because  they  tmd  to 
destroy  estates,  and  no  provisloa  in  a  deed 
relied  on  to  create  a  condition  subsequent 
wlU  be  BO  interpreted,  If  the  language  ot  the 
provision  will  bear  any  other  reasonable  con- 
struction. While  no  {wedse  fonn  of  words 
is  necessary  to  create  a  condition  anbsequent; 
BtiU  It  must  be  created  by  express  terms  or 
by  clear  implication.  Horely  reciting  In  a 
deed  that  it  Is  In  consideration  of  a  certain 
sum,  ^nd  that  the  grantee  shall  do  other 
things  specified  therein,  does  not  create  an 
estate  upon  condition.  There  must  be  lan- 
guage used  which  is  so  clear  as  to  leave  no 
doubt  bat  that  the  grantor  intended  that  an 
estate  upon  condition  subsequent  should  be 
created — language  which  ex  proprlo  vlgore 
imimrts  such  a  condition.  Oollen  t.  Sprlnc> 
83  Cal.  64,  2S  Pac.  222;  Behlow  8.  P.  B.  R. 
Co.,  ISO  Cal.  19.  62  Pac.  29S. 

In  the  case  at  bar  the  [Hrovlaion  in  question. 
whi<A  It  is  claimed  created  a  condition  sub- 
eequrat,  contains  no  language  which  In  terms 
declares  such  a  condition,  or  which  by  neces- 
sary implication  Imports  one.  There  Is  an  en- 
tire absence  of  any  of  those  apt  or  appropriate 
words  or  expressions  which  are  usually  em- 
ployed for  the  purpose  of  creating  a  condition 
subsequent — technical  terms,  which,  If  a  con- 
dition subsequent  Is  intended  to  be  created, 
generally  follow  the  granting  clause  of  the 
deed,  and  declare  that  the  estate  conveyed  Is 
upcm  "express  condition"  that  certain  things 
shall  be  done,  or  "provided,  howevw,"  or  "In 
the  event  that"  certain  terms  imposed  are  or 
are  not  complied  with,  the  deed  shall  be  void, 
and  the  estete  granted  shall  be  terminated 
and  forfeited.  Neither  is  there  In  the  deed 
any  declaration  that  In  the  event  of  the  fail- 
ure of  the  grantee  to  build  within  the  stipu- 
lated time  the  deed  shall  be  void,  nor  any 
provision  declaring  a  forfeiture  or  right  of 
re-entry  for  breach  of  condition.  Nor  does  it 
appear  from  the  deed  that  any  spectflled  pur- 
pose was  to  be  attained  by  the  grantor  In 
havli^  the  building  erected  on  the  lot  within 
the  given  time,  or  that  Ite  erection  was  the 
sole  consideration  for  the  conveyance.  In 
fact,  there  la  not  only  an  entire  omission  on 
the  part  of  ttie  grantor  to  use  any  technical 
language,  such  as  Is  ordinarily  employed  to 
create  an  estate  on  condition  subsequent,  but 
there  Is  also  an  entire  absence  of  any  lan- 
guage indicating  that  for  noncompliance  with 
the  stipulation  to  build  It  was  the  intention 
of  the  grantor  that  the  estate  granted  should 
be  defeated  and  forfeited.  Not  only  Is  there 
no  language  which  would  create  a  condition 
subsequent,  but  the  language  actually  em- 
ployed, "this  deed  Is  upon  the  express  agree- 
ment," implies  a  personal  covenant,  and  not 
a  condition.  As  supporting  this  conclusion 
we  refer  to  GuUen  v.  Sprlgg,  supra ;  Behlow 
V.  S.  P.  R.  R.  Co..  supra;  City  of  Portland 
T.  TerwilUger,  16  Or.  46S,  19  Paa  90;  Palm 
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flfs  Bz*r  Byan.  68  Tt  227.  22  AtL  574; 
Oraves  T.  DeterUng.  120  N.  T.  447,  24  N.  E. 
6SB ;  and  Stone  t.  Honi^toii,  189  Uaaa.  17&, 
SI  N.  SL  71&.  In  tblfl  last  case  cited  a  pro- 
ylBlon  almost  identical  with  tbe  Instant  pro- 
vision under  review  here  was  declared  not 
to  create  a  ccmdltion.  and  one  of  tbe  same 
general  nature  was,  In  B6hlow  t.  8.  P.  R.  B. 
Oo.,  ■1^>ra,  cmstmed  as  simply  a  personal 
oorenant 

Under  the  bill  of  exceptions,  accompanying 
tbe  appeal  from  tbe  judgment,  the  only  point 
presented  is  as  to  the  mlli^  of  the  lower 
court  upon  the  admissibility  of  certain  evi- 
dence offered  on  the  part  of  tlie  plaintiffs. 
The  offer  was  to  prove  that  the  clause  In  the 
deed  was  understood  by  tbe  parties  as  "in- 
tended to  be  a  condition  subsequent  and 
clause  of  forfeiture."  Tbe  court  refused  the 
offer,  and  pn^ierly  so.  The  clause  In  the 
deed  was  In  no  wise  ambtguoiu  or  equivocal. 
Its  language  was  plain  and  clear,  and  wheth- 
er the  clause  created  a  condition  subsequent, 
as  contended  by  plaintllts,  or  a  mere  person- 
al covenant,  as  Insisted  by  defendant,  was 
a  matter  of  pure  legal  interpretation  for  the 
court  That  neither  evidence  of  the  under- 
standing of  the  plaintiffs  nor  the  Interpre- 
tation they  desired  to  place  upon  the  uuam- 
blguous  language  of  tbe  clause  in  tbelr  deed 
was  admtffiiible  Is  so  elementary  that  It  Is 
disposed  of  merely  by  stating  It 

The  Judgment  appealed  from  la  afDrmed. 

We   concur:   HBNSHAW,   J.;  McFAR- 
LAND,  J. 


LOS  AN0ELB8  OOUNTT  v.  KIBK, 
Superintendent  of  Public  Instmc- 
Hon.   (L.  A.  1387.) 
(Supreme  Court  of  California.  Dec.  27,  1905.) 

1.  Schools  and  School  Disteicts  —  Statb 
School  FnND— Appobtionkkwt. 

Const,  art.  8,  S  6,  requires  the  L^lslature  to 
provide  for  a  system  of  "common  schooU"  by 
which  a  free  school  shall  be  kept  up  and  aup- 
iwrted  in  each  dlatrict.  Section  0  provides  that 
the  "public  school  Bystem"  shall  Include  "pri- 
mary and  grammar  schools,"  and  such  liigh 
schools,  evening  schools,  etc,  as  may  be  eatab- 
tished  by  legislative  or  local  authority,  and 
further  provides  that  the  entire  revenue  derived 
from  the  state  school  fund  shall  be  applied 
ezclnsively  to  the  support  of  "primary  ana 
grammar  Bchoola."  PoL  Code,  U  1622,  1861, 
reiterate  the  requirement  that  the  revenue  of 
the  state  school  fund  shall  be  applied  solely  to 
primary  and  grammar  schools.  Section  1532 
requires  the  Superint^deut  of  Public  Instruc- 
tion to  apportion  the  balance  of  the  state 
school  fund  which  remains  after  providing  for 
teachers  to  the  several  counties  according  to 
their  "average  daily  attendance,"  as  shown  by 
reports  of  the  county  superintendents  for  the 
preceding  year.  Sections  1617,  1662,  and  166S 
recognise,  and  make  certain  provisious  in  rela- 
tion to,  the  adoption  of  kindergartens  as  part  of 
tbe  "public  primary  schools"  in  cities  and 
towns.  Held  that,  notwithstanding  the  legis- 
lative designation  of  kindergartens  as  "primary" 
schools,  such  inatituttons  are  not  "primary  and 
grammar  Bchools,"  within  the  meaning  of  the 
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ccutstltntional  and  statutory  provisions  for  the 
distribution  of  the  state  school  fund,  and  tbe 
kindergarten  attendance  is  not  to  be  computed 
in  aaceitaining  the  proportion  of  the  school  fund 
to  which  B  county  is  Mititled. 

2.  Sa1»— BRABUBHIIBNT  or  KlNmUGABIBlfS 

— CoNSXITUnONAI.  Pbovisiorb. 

Pol.  Code,  H  1617.  1062,  1663,  which  recog- 
nize and  make  provision  for  tbe  establislmient 
of  kindergartens  In  cities  and  towns,  do  not, 
when  construed  so  as  not  to  entitle  kinder- 
gartens to  participate  in  tbe  state  school 
fund,  conflict  with  Const  art  9,  S  5,  requiring 
the  Legislature  to  provide  a  system  of  common 
schoole  by  which  a  free  school  shall  be  ka;>t  up 
and  supported  in  each  district,  and  sectum  6 
of  the  same  article,  requiring  tbe  state  school 
fund  to  be  applied  exclusively  to  the  support  of 
primary  and  grammar  schools. 
8.  Statutu— Special  Lbqislatioh. 

Nor  do  such  sections,  when  so  OMistraed, 
conceding  that  tbey  are  applicable  only  to  cities 
and  towns,  conflict  with  Const  art  4,  S  ^ 
subd.  27,  prohibiting  tbe  passage  of  local  or 
special  laws  providing  for  the  managonent  of 
eommtm  schoMS. 

In  Bank.  Application  by  the  county  of 
Angeles  for  a  writ  of  mandate,  prayed 
to  be  directed  against  Thomas  J,  Kirk,  Super- 
intendent of  Public  InstmctloD.  Ooiled. 

J.  D.  Fredericks,  Dlst  Atty.,  and  Hartler 
Shaw,  Chief  Deputy,  for  petitioner.  D.  S. 
•Webb,  Atty.  Gen.,  for  reeipondent 

ANGELLOTTI,  J.  This  Is  an  appUcatlon 
for  a  writ  of  mandate  compelling  the  Super- 
intendent of  Public  InstructlDn  of  the  state. 
In  making  his  apportionment  of  the  state 
school  fund  to  the  various  counties,  to  Include 
and  consider,  as  a  part  of  tbe  average  dally 
attendance  of  the  schools  of  plaintiff,  the  at- 
tendance of  children  between  the  ages  of  four 
and  Ave  years,  who  have  been  r^ularly  ad- 
mitted to  the  ktudei^atten  classes  establish- 
ed by  the  educational  antlioritieB  of  crataln 
cities  of  plaintiff  county.  It  appears  ttom 
the  petition  that  defendant  propoaea  to  In- 
clude the  attendance  on  such  classes  of  diU- 
dren  between  five  and  six  years  of  age,  but. 
In  view  of  his  concluslcm  as  to  the  effect  of 
certain  provisions  of  onr  Codes,  has  determin- 
ed that  <dilldren  between  the  ages  ot  four 
and  five  years  should  not  be  Included.  We 
do  not  deem  It  necessary  to  consider  tlie 
argument  relative  to  this  positltm  of  tbe  de- 
fendant for  we  have  cmudnded  tbat  tbe  point 
made  by  the  Attorn^  General  uiKin  tbe  aiga- 
ment  to  the  effect  that  under  our  law  tiie 
attendance  upon  kindergarten  claases  cannot 
be  considered  as  a  part  of  Ibe  attendance  for 
purposes  of  apportionment  of  the  state  school 
fund,  is  wtil  made.  The  rule  laid  down  by 
the  Legislature  for  tbe  guidance  of  tbe  Supw- 
Intendent  of  Public  Inetructlon  In  the  appor- 
tionment of  the  state  sdKK>l  fund.  Is  to  be 
found  In  section  1532  of  ttie  Political  Code, 
as  amended  March  18,  1906.  It  Is  fbere  de- 
clared as  follows,  via. :  "It  Is  the  duty  of  the 
Superintendent  of  Publlelnstmctiim:  •  •  • 
Fourth.  To  apportion  the  state  school  fund; 
*  *  *  In  apportioning  said  fund  he  shall 
apportion  to  every  county  and  to  evwy  dty 
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■and  county  two  hundred  flftar  dollan  (|2S0) 
for  «Tery  teacbw  determined  and  assigned  to 
•It  on  Bcbool  census  by  tbe  conntr  or  city 
and  coonty  school  supenatraidMit  for  the  nazt 
^preceding  st^ool  year,  as  required;  •  •  * 
and  after  thns  qipcffUonlnK  tvo  taimdred 
fifty  dc^rs  on  tsachtt  or  cemma  basis,  he 
■shall  apportion  the  balance  of  the  state  school 
fond  to  the  several  cotmtles  or  dtlee  and  coun- 
ties according  to  tbelr  average  dally  attend- 
ance as  shown  by  tbe  r^rts  of  the  county 
or  city  and  county  scbool  superintendents  for 
the  next  preceding  school  year." 

The  question  presented,  it  will  thus  be 
wen,  Is  as  to  tiie  meaning  of  the  worte  "aver- 
age dally  attendance"  u  used  In  this  section. 
It  Is  admitted  that  In  view  of  the  provision 
of  section  6  of  artlcte  8  of  our  Oonstltntlrai, 
declaring  that  'the  entire  revenue  derived 
■from  the  state  school  fund  and  from  tbe  gen- 
eral state  school  tax  shall  be  applied  ex- 
iiloeively  to  the  support  of  primary  and  gram- 
mar schools,"  the  corresponding  provisions  of 
sections  1622  and  1861.  Pol.  Code,  and  the 
decision  of  this  court  In  Stockton  School 
District  V.  Wright,  134  Oal.  64.  66  Pac  84, 
-only  the  attendance  up<m  the  primary  and 
grammar  schools  Is  Included  within  tbe 
-wwds  "average  daily  attendance"  as  used  in 
-this  section.  It  was  clearly  shown  In  the 
case  cited,  where  a  similar  provision  regard- 
ing apportionment  of  state  school  moneys 
was  construed,  that  It  coiild  never  have  been 
-Intended  to  include  attendance  upon  other 
schools,  such  as  high  schools  or  evening 
schools,  for  the  maintenance  of  wbldi  no  part 
of  the  state  school  money  could,  under  the 
law,  be  need.  PlalntlfTs  case  must  therefore 
rest  upon  its  claim  that  the  kindergarten  clas- 
ses are,  under  the  law,  part  and  parcel  of 
the  primary  schools  of  the  state,  that  state 
school  money  may  be  appropriated  to  their 
maintenance,  and  that  attendance  thereon  Is 
attendance  upon  "primary  schools,"  within 
the  meaning  of  that  term  as  used  In  the 
-constitutional  provisions  quoted  above.  This 
Is,  in  fact,  the  claim  opon  which  plaintiff 
rests  Its  case.  The  nature  and  object  of 
kindergarten  classes  were  quite  fully  discuss- 
ed in  the  case  of  Slnnott  v.  Oolombet,  107 
Cal.  187.  40  Pac.  320.  28  L.  R.  A.  694.  It 
was  there  ahown  that  the  term  "kinder^ 
l^rten"  was  devised  to  apply  to  a  aystem 
elaborated  for  the  instruction  of  children  of 
very  tender  years,  which,  by  guiding  their 
Incilnatlon  to  play  Into  organized  movement 
-and  Investing  their  games  with  an  ethical  and 
educational  value,  teaches,  besides  physical 
exercise  habits  of  discipline,  self-control, 
barmonious  action  and  purpose,  together 
with  some  definite  leascm  of  fact.  It  is  ap- 
pHrent  that  the  work  contemplated  by  such  a 
system  is  purely  preliminary  to,  and  entirely 
different  In  character  from  the  ordinary  work 
of  the  common  school ;  and  Is.  in  fact,  design- 
ed to  fit  very  young  children,  whose  minds 
nnd  bodies  are,  solely  because  of  their  tender 
use.  not  yet  capable  of  tbe  Instruction  con- 


templated In  an  ordinary  school,  for  such 
school  work. 

It  may  be  conceded  that  the  work  contem- 
plated is  ot  such  a  character  that  It  might,  to 
some  extoit,  be  Included  by  the  Legislature 
in  the  general  primary  school  aystem  of  the 
state,  just  as  It  may  be  conceded  that  the 
Legislature  may  extend  tiie  general  grammar 
sdiool  course  so  as  to  Include  some  subjects 
that  have  hitherto  been  pursued  only  in  the 
more  advanced  schoids,  such  as  high  schools. 
But  the  statutory  provtshms  upon  the  sub- 
ject of  the  kinden^rten  make  It  clear  that 
the  Legislature  has  not  made  the  same  a  part 
of  the  "system  of  common  schools,  by  which 
a  free  school  shall  be  kept  up  and  suppwt- 
ed  In  each  district  at  least  six  months  In 
every  year,"  which,  by  section  S  of  article  9 
of  the  Constitution,  the  L^siatnre  Is  requbv 
ed  to  provide,  but,  at  most,  has  made  it 
only  a  part  of  tbe  "public  school  aystem" 
described  in  section  6  of  the  same  article.  In 
the  same  way  that  high  schools,  evening 
schools,  normal  schools,  and  technical  schools 
eatabUshed  directly  by  the  Legislature,  or  by 
municipal  or  district  authority,  are  paria  of 
au<dt  public  school  system.  The  two  con- 
stitutional provisions  cited,  taken  togellier, 
ocmtemplate  (1>  the  establishment  of  a  uni- 
form system  of  "common  schools,"  Including 
soldy  the  primary  and  grammar  schools, 
which  shall  be  applicable  and  mandatory  in 
ev«y  sclmol  district  of  ihe  state,  as  to  which 
all  local  or  special  laws  are  ovressiy  for- 
bidden (Oonat.  suhd.  27,  }  ^  art  4),  and  to 
the  support  of  which  the  «itire  revenue  de- 
rived from  the  state  school  fund  and  the 
general  state  school  tax  shall  be  excluslvtfy 
applied;  and  (2)  the  establishment  either 
1^  the  Legldatnre  or  by  municipal  or  dis- 
trict authority,  under  statutes  *  authorizing 
the  same,  of  oUier  schools,  such  as  high  and 
techuical  schools,  which,  however,  can  In  no 
degree,  be  supported  from  the  state  school 
fund,  but  must  obtain  their  whole  support 
from  other  sources.  The  intention  of  the 
framers  of  tbe  Constitution  to  devote  the 
whole  of  the  revenue  of  tbe  state  school 
fund  and  the  general  atate  school  tax,  ex- 
clusively to  the  support  of  the  schools  in- 
cluded In  the  first  class  mentioned  above, 
viz,,  those  which  are  known  as  "common 
schools,"  and  which  by  the  Constitution  are 
required  to  be  maintained  In  every  district 
of  tbe  state,  Is  too  clear  to  admit  of  question. 

Coming  to  a  consideration  of  tbe  only  ex- 
isting statutory  provisions  relative  to  kinder- 
garten schools,  we  find  tbe  following,  viz.: 
Section  1663,  Pol.  Code,  provides  that  "the 
public  schools  of  California,  other  than  those 
supported  exclusively  by  the  state,  shall  be 
classed  as  high  schools,  technical  schools, 
and  grammar  and  primary  schools  [including 
kindergarten  classes],  and  no  teacher  «hall 
be  employed  to  teach  In  any  school  if  the 
certificate  held  by  the  teacher  Is  of  a  grade 
below  that  of  the  school  or  class  to  be  taught: 
*   *  *   Provided  that  nothing  herein  con- 
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talned  shall  b«  construed  as  prohlbltiac  the 
emitloyment  of  any  person  holding  a  valid 
spcNslal  certificate  for  klndOTgarten  woA  bore- 
tofore  granted  *  *  *  as  a  teacbar  In  any 
kindergarten  class  of  a  primary  acliool. 
•  *  *  "  Section  1663,  PoL  Code.  pTOTldea 
that  "every  school,  miless  oUierwlae  provided 
by  law,  most  be  open  for  the  admlssicm  ct 
all  children  betveoi  six  and  twenty-one  years 
of  age  residing  In  the  district:  *  •  • 
Provided,  that  In  titles  and  towns  In  which 
the  kindergarten  has  been  adopted  or  may 
hereaftCT  be  adopted  as  put  of  the  pnblic 
primary  schools,  chlldrm  may  be  admitted 
to  such  kindergarten  olassee  at  the  age  of 
four  years."  *  •  •  SecUon  1617,  PoL 
Code,  provides  Uiat  "the  powws  and  duties 
of  trustees  of  school  districts,  and  of  boards  of 
education  In  cities,  are  as  follows:  •  •  • 
Ninth.  TO  exclude  flrom  sdiools  chlldroi  un- 
der six  years  ct  age:  Provided  that  In  cities 
and  towns  In  which  the  kindergarten  has 
been  adopted,  or  may  hereafter  be  adopted, 
as  a  part  of  the  public  primary  schools,  chil- 
dren may  be  admitted  to  such  kindergarten 
classes  at  the  age  of  four  years." 

These  are  the  only  proTlalons  relative  to 
the  kindergarten  that  are  to  be  found  In  tftir 
statutes.  They  show,  at  most,  an  intention 
on  tiie  part  ot  the  Leglslatore  to  authwlze 
the  maintenance  by  any  district,  as  its  optl<m, 
of  kindergarten  classes,  for  the  doing  of  a 
qiedal  work  preliminary  to  the  beglmUng  of 
what  is  generally  designated  as  primary 
school  woric  The  fact  that  it  Is  oitirely 
optional  with  any  district  to  do  or  not  to  do 
this  preUmlnaxy  qracial  work  Is  alone  snSdoit 
to  exclude  kindergarten  classes  from  the  uni- 
form and  mandatory  eyston  of  common 
schools  called  for  by  section  S  ot  article  9 
of  the  Constitution;  and,  conseqnaitly,  fmn 
the  term  "primary  and  grammar  schools,"  aa 
thoee  words  are  used  in  section  6  of  the  same 
article.  In  relation  to  the  use  which  may  be 
made  of  the  general  state  school  funds,  and 
relegate  them  to  that  portion  of  the  "public 
scboid  system,"  whidi  includes  schools  con- 
stituted by  municipal  or  district  authcnlty, 
and  maintained  from  other  sources.  In  view 
of  this  fact  the  tact  that  the  I^glshitnre 
may  bare  declared  that  when  the  klnder- 
gartoi  Is  adopted  by  any  district,  It  shall  be 
a  part  of  the  public  primary  schools,  is  un- 
availing, so  far  as  the  question  under  con- 
sideration is  coocemed.  Bnch  a  declaration 
might  make  It  a  part  of  the  public  school 
system,  maintainable  from  other  sources  than 
tlie  state  fund,  but  could  not  opoate  to  bring 
It  within  the  uniform  and  mandatory  system 
of  common  schools  applicable  In  every  die* 
trlct,  and  to  the  supijiort  of  which  the  gener- 
al state  funds  must  be  exclusively  applied, 
any  more  than  could  a  dedaratlw  In  r^ard 
to^  technical  or  high  school  established  by 
a  district,  to  the  eftect  that  tbe  same,  If 
established,  shall  be  a  part  of  the  public 
grammar  schools,  make  such  school  a  part  of 
such  system.  It  must  be  borne  In  mind  that 


we  are  not  In  any  way  questioning  the  power 
of  the  Legislature  to  add  to  or  take  from  the 
course  of  study  to  be  pursued  in  the  "common 
■chools"  of  ttis  state,  bat  are  simply  dis- 
cussing the  status  of  a  systm  useful  <mly  for 
the  training  of  children,  who  have  not  at- 
tained the  ordinary  school  age,  wbldi  It  Is- 
1^  optloaal  with  a  district  to  adopt  or  not 
to  adtqit  In  Its  relation  to  the  "common 
schools"  of  the  state,  to  whldi  akme  any 
portlOQ  of  the  general  state  fund  may  be  de- 
voted, and  our  conclusion  la  that  it  la  no- 
more  a  part  of  such  common  scbools  Aan 
is  the  high  or  technical  school.  Undor  these 
circumstances,  the  case  of  Stockton  Scbocd 
District  V.  Wright  supra,  Is  ctmcluslve  against 
plaintlirs  claim. 

We  have  no  disposition  to  question  the  cmr^ 
rectness  of  the  decision  In  Slnnott  v.  Ooltmibet 
supra.  That  case  Involved  the  question  as 
to  the  rli^t  of  a  teadi»  holding  a  special 
certificate  tor  ktodergarten  wodt,  to  be  paid 
for  her  services  to  teaching  kindergarten 
daases  from  the  "grammar  and  primary  school 
fond"  of  the  dty  of  San  Josfi,  which  fund 
consisted  of  mon^  levied  and  collected  by 
sald  dty  for  school  purposes  within  its  limits 
other  than  for  the  maintenance  of  high, 
schools.  The  kindergarten  system  had  been 
adopted  by  the  dty  bmrd  (d  education  as  a 
special  study  to  be  taught  In  the  public 
schools  of  said  dty.  There  was  no  questl<Hi- 
in  that  case  as  to  whether  the  klndergartoL 
so  adf^ted  had  become  a  part  of  the  "c(Mnm<m 
school  system"  of  the  state,  for  the  support  of 
which  geoerEl  state  sdHwl  maaej  could  be- 
used:  and  ttiat  question  was  in  no  way  dl^ 
cussed.  The  decldon.  in  dfect  goes  simply 
this  far,  that  wboi  a  dty  has  adopted  thl» 
spedal  system,  the  kindogarteo  becomes  a 
part  of  tbe  primary  schools  of  such  dly,  to 
the  extent  that  It  may  legally  be  nulntalued 
at  the  expense  of  the  city.  Just  as  a  high 
or  technical  school  may  be  so  maintained, 
and  does  not  compel  a  conclusion  that  the 
adoption  by  a  dlstrld  of  Uils  special  system 
makes  It  a  part  ot  the  "comAon  schools"  of 
the  state,  or  a  part  of  the  "primary  schools" 
of  llie  stete,  within  the  meaning  of  those- 
words  as  used  In  the  Constitution.  To  eon- 
Btme  the  dedsion  as  warranting  any  such 
conclusion,  would,  in  our  Ju^;ment  make  It 
dearly  opposed  to  the  plain  intent  of  the  Con- 
stitution. We  are  Inclined  to  the  oplnimt 
that  the  laoguage  of  section  6  ot  artlde  9  of 
the  Constitution  is  broad  enough  to  authorize 
provision  by  the  Legislature  for  the  estab- 
Itshment  by  districts,  at  their  option,  of 
kindergarten  schools,  as  a  part  of  the  public 
school  Bystem  of  the  state,  supported  from 
other  sources  than  general  state  school  money. 
At  any  rate,  there  Is  therein  no  express 
prohibition  at  any  such  provision,  and  tbe^ 
case  of  Slnnott  v.  Colombet  supra,  Is  author^ 
Ity  for  the  proposition  that  this  may  be  done. 

The  conclusion  we  have  reached  probably 
avoids  all  constitutional  objecttons  that  may 
be  successfully  made  to  the  leglslathm  rela- 
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an  to  the  UiMlergarten.  Construed  In  this 
vaj,  mcb  legislation  does  not  conflict  wltb 
-the  nqnlremoita  of  tbe  C<mstItntIon  for  a 
nnifbrm  system  of  comnum  acbools  in  erery 
-district  of  tbe  state,  for  whicb  alone  the 
general  vtate  school  mon^  shall  be  used. 
This  ccnurtrnction,  we  think,  also  oTercomes 
the  objectlm  ttiat  If  the  kindergarten  law  Is 
applicable  only  to  '*cltlea  and  towns,"  It  Is 
TlolatlTe  of  otbw  prOTlsltnu  of  the  Constitu- 
tion relative  to  local  or  special  laws.  Regard- 
Inc  the  kbide^rtenB  as  a  special  mode  of 
•education  to  be  adopted  and  maintained  at> 
their  own  expense  by  such  communities  as 
^edre  than,  there  appear  to  be  natural  and 
Intrinsic  reasons  which  would  warrant  legls- 
latltm  making  prorlslon  for  ttielr  establish- 
ment In  cities  and  towns,  for  we  cannot  con- 
•celTe  that  there  could  be  any  demand  for 
■or  any  posidblllty  of  the  sucoessfal  practical 
working  of  sueb  a  astern,  outside  of  the  cen- 
ters of  population,  such  as  cities  and  towns, 
where  there  are  a  sofBdent  nnmbw  of  chil- 
dren of  klndergartui  near  enough  to  the 
■cbool  to  avail  tlwrnselves  of  Hw  privilege 
thereot 

The  alternative  writ  of  mandate  hereto- 
fore Issued  is  discharged,  and  the  application 
for  a  perwaptory  writ  Is  denied. 

We  concur:  McFABt^AND,  J.;  VAN 
PYtnn.  J.;  HENSHAW,  J.;  LOBIOAN.  J.; 
BBATTY,  J. 

BnAW,  J.,  deeming  himself  disqualified, 
^oes  not  partldpate  In  tbe  foregoing. 


HUBBB  A  HINBB  DITCH  CO.  v.  PIONBBB 
WATBB  00.  (Sac  1,000.) 
(So^ame  Ooort  of  California.  Jan.  %  190&) 

WaTEBS— APFBOPBUTIOII— PBBSOBIFTIOn. 

Where  for  nins  years  an  approprlator  of 
water  contlnnoasly  diverted  a  certain  amount 
of  water,  which  dwrlved  an  appropriator  lower 
on  the  stream  of  the  fnll  quanUty  appropriated 
by  him,  and  the  ditch  of  toe  former  was  main- 
tained continoouBly  and  uninterniptediy  under 
a  claim  of  right,  and  dnring  that  time  the  di- 
versicm  waa  not  disturbed  by  tlw  lower  appro- 
prlator, the  uppw  appropriator  acquired  a  pre- 
scrlptlve  title  to  the  use  of  such  amount  of 
water. 

[Bd.  Note. — ^For  casea  in  point,  see  vol.  48, 
Cent.  XMg.  Waters  and  Water  Courses,  H  UShlfS, 
143—152,] 

In  Bank.  Appeal  from  Superior  Court, 
Tulare  County ;  W.  B.  Wallace.  Judge. 

Actlrat  tiie  Hubbs  &  Miner  IMteta  Com- 
pany Bgalnst  the  Pioneer  Water  Company. 
From  a  Judgmut  In  favor  of  plalnttfT,  de* 
fendant  ameals.  Beversed. 

Alfftd  Dan;ett  and  George  G.  Murry 
(Tbomea,  Oerstle  it  Frldte,  of  counsel),  for 
aivellant  Charles  O.  Lamberson.  for  re- 
spondent 

BISATTT.  a  J.  The  parties  to  tbU  action 
axe  CaUfopnla  corporations  organised  for  tbe 


purpose,  among  others,  of  acqolriog  vrater 
rights,  and  distributing  water  for  Irrigation, 
manufacturing  and  other  benefldal  uses,  and 
the  controversy  arises  ont  of  their  conflicting 
claims  to  priority  in  the  appropriation  of  the 
waters  of  Tule  river,  a  stream  arising  In  the 
Sierra  Nevada  Mountains  and  flowing  In  a 
southwesterly  direction,  through  Tulare  coun- 
ty, to  Tulare  Laka  The  defendant  was  In- 
corporated in  January,  1888,  and  the  plain- 
tiff in  November,  1894.  The  original  com- 
plaint, filed  In  April,  1887,  was  entirely 
superseded  by  an  amended  complaint  filed 
in  Novembw,  1897.  A  supplemental  cmn- 
plalnt  was  filed  In  Novemt>er,  1900,  and  on 
October  80,  1900,  the  case  came  on  for  a  sec- 
ond trial  upon  the  Issues  made  by  the  amoid- 
ed  and  supplemental  complaints  and  the 
answers  thm-eto.  The  trial  was  by  the  court, 
and  upon  very  fnll  findings  as  to  the  facts 
(filed  Au^at  30,  1801)  a  decree  was  render- 
ed by  which  the  relative  priorities  of  the 
parties  were  determined  In  the  manner  here- 
inafter stated.  From  that  decree  the  defend- 
ant appealed  within  60  days  after  the  find- 
ings were  filed,  and  in  support  of  its  appeal 
contraids  that  the  evidence  set  forth  In  its 
bill  of  exceptions  is  Instiffldent  to  Justify 
the  findings  and  decision  of  the  court  It 
also  all^^es  errors  in  the  rulings  of  the  court 
at  the  trial  upon  objections  to  evidence,  and 
contends  that  the  findings  are  at  variance 
with  the  pleadings,  and  the  conclusions  of 
law  and  decree  tnconslBtent  with  the  find- 
ings, as  well  as  wltb  the  facts  admitted  by 
the  pleadings.  It  asks  that  the  Judgment  be 
reversed  and  tbe  cause  remanded,  with  di- 
rections to  tbe  Buperiw  court  to  enter  a  de- 
cree in  Its  favor,  adjudging  tliat  it  has  the 
prior  right  as  against  the  plaintiff  to  div^t 
from  Tule  river  60  cubic  feet  of  water  pn* 
second,  or  at  least  that  it  has  such  prior 
right  to  divert  26  cubic  feet  per  second.  But, 
if  tbe  court  should  not  deem  It  entitled  to  a 
decree  upon  the  findings  and  pleadings  as 
they  stand.  It  asks  that  the  Judgment  be 
reversed  for  errors  committed  at  the  trial, 
and  for  inaufflclency  of  the  evldmce  to  sus- 
tain the  findings  and  that  the  cause  be  re- 
manded for  a  new  trial.  In  view  of  these 
various  contentions,  It  will  be  necessary,  In 
the  first  place,  to  atate  the  substance  <rf 
the  pleadings  and  of  the  flwd^wgy  and  cott- 
elusions  of  the  court 

It  Is  alleged  In  the  amoided  complaint  tSiat 
In  the  year  1862  the  grantors  and  predeces- 
sors of  the  plaintiff  constructed  a  ditoh  capa- 
ble of  carrying  16  cubic  f&et  of  watw  pof 
second,  by  which  they  did  actually  divert 
that  quantity  of  water  from  Tale  river  for 
the  purpose  of  Irrigating  tiielr  lands,  water* 
Ing  Uielr  stock,  and  for  other  domestic  uses, 
and  that  said  ditch  from  tbe  date  of  Its  con< 
atructlon  up  to  the  year  1869  did  contlnuou» 
ly  carry  that  quantity  of  water  for  said  uses 
and  pnrpOBca.  It  la  allied  tlut  a  similar 
appropriation  of  30  cubic  feet  of  water  per 
second  waa  made  In  1863 means  <tf  a  dltcb 
heading -Id  tbe  river  above  the  head  of  the 
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first  ditch,  and  that  It  cootlniioaBly  carried 
to  the  lands  of  plalotifTB  grantors  and  prede- 
cesBon  that  quantity  of  water  for  the  uses 
and  purposes  aforesaid  from  the  date  of  Ita 
construction  until  the  year  186a  It  la  al- 
ibied that  in  1866  the  two  ditches  were  con- 
nected, and  the  first  ditch  enlarged  below  the 
poiot  of  junction  so  as  to  carry  all  the  water 
diverted  by  both  ditches.  It  is  alleged  that 
In  1869  another  ditch  was  constructed  by 
plaintilTs  grantors  and  predecessors  heading 
in  the  rlyer  at  a  point  between  the  heads  of 
the  first  two  ditches  (of  1862  and  1868).  and 
capable  of  carrying  46  cubic  feet  of  water 
per  second,  and  which  was  at  the  date  of 
Its  construction  connected  with  the  first  two 
ditches,  and  thereafter,  until  the  year  1893, 
supplied  them  with  water.  It  is  then  alibied 
that  in  1893  plahitlff's  grantors  and  prede- 
cessors constructed  a  new  ditch  heading  in 
the  river  at  a  point  about  six  miles  above 
the  head  of  the  ditch  of  1869,  by  which  they 
diverted  the  46  cubic  feet  of  water  per  sec- 
(Hid  previously  appropriated  by  them,  and 
conducted  it  to  their  lands,  where  It  has  ever 
since  been  omtinuouBly  naed  for  the  purposes 
aforesaid,  ezcq>t  during  such  tbues  as  Its 
diversion  has  been  prerented  tinlawful 
acts  of  defendant  It  is  alleged  that  in  the 
year  1888  the  deftudant  oitared  upon  the 
channel  of  tbe  river  at  a  point  above  the 
head  ot  the  pJalntUTs  dlteb  of  1808  and  oon- 
Btructed  a  dam  by  whidh  It  Olvoted  Into  a 
dltcAi  thwebtfrae  oonstmcted  26  cubic  feet 
of  watOT,  wbldh  was  used  by  defendant  for 
supplying  power  to  a  mill  near  tbe  town 
of  PorterrUle;  that  In  1896  the  defendant 
enlarged  this  ditdi  to  a  capacity  of  100  cubic 
feet  of  water  per  second,  and  thereafter,  dur- 
ing the  irrigating  season  of  1898,  diverted 
that  quantity  of  water  from  tbe  stream ;  and, 
Anally,  that  the  diversion  of  said  last-men- 
tioned quantity  of  water  interfwed  with  tbe 
appropriation  by  plaintiff  of  the  quantity  of 
water  which  titie  plaintiff  had  been  accustom- 
ed to  divot  by  means  of  ita  said  ditch  fnnn 
said  river,"  etc.  Upon  these  and  othet  al- 
legatiraa,  not  material  to  the  questions  aris- 
ing upon  this  appeal,  the  plaintiff  prays  the 
judgmoit  of  the  court  enjoining  tbe  main- 
tenance <jt  defendant's  dam,  enjoining  any 
diver^on  of  water  by  It  and  for  general  re- 
lief. 

Tbe  defradant  by  its  answer  to  the  amend- 
ed complaint,  denies  all  of  the  alleged  acta 
of  appropriation  by  plaintiff's  grantors  prior 
to  the  year  1888 ;  denies  that  it  diverted  only 
25  cubic  feet  per  second  In  that  year  and 
alleges  that  ever  since,  and  including  tbe 
year  1888.  it  has  diverted  T2  cubic  feet  of 
water  per  second  by  means  of  Its  dam  and 
the  ditch  connected  therewith,  and  that  it 
has  applied  the  same  to  the  use  of  a  flouring 
mill  and  to  the  irrigation  of  agricultural 
lands  and  the  watering  of  stock  and  to  do- 
mestic purposes.  It  denies  any  enlargement 
of  the  ditch  in  1896,  or  at  any  time,  to  a 
capacity  of  100  cubic  feet,  or  at  all,  and 
Aeniea  that  It  has  evor,  at  any  time,  diverted 
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any  water  In  excess  of  T2  cubic  feet  per 
second,  whi<di  amount  it  admits  it  Is  divert- 
ing, and  will  continue  to  divert,  If  not  re- 
strained. For  a  further  answer  and  defense^ 
to  the  action  tbe  defendant  alleges  that  upon 
ita  Incorporation  In  January,  1888,  it  receireA 
a  conveyance  of  the  cana)  and  water  rights 
of  a  corporation  formed  in  the  year  1866,  and 
known  as  the  "Tule  River  Pioneer  Water 
Ditch  Company."  which  In  the  year  1866  had 
commenced,  and  in  1867  completed,  a  ditch 
by  means  of  which  It  diverted  from  the  Tulfr 
i;lver,  at  a  point  several  miles  above  the  head 
of  any  of  the  plaintiffs  ditches,  the  full 
quantity  of  72  cnbic  feet  of  water  per  sec- 
ond, which  said  water  was  appropriated  and 
distributed  for  the  purposes  of  running  a 
fiourlng  mill,  for  Irrigation,  and  watering 
stock ;  that  tbe  dam  in  the  river  was  con- 
structed at  the  same  time  and  ever  after- 
wards maintained  peaceably,  continuously, 
and  uninterruptedly  under  claim  of  right  ad- 
versely to  plaintiff.  Its  predecessors,  and 
grantors  from  the  year  1867  up  to  the  time  ot 
Its  sale  and  transfer  to  tbe  defendant  In 
January,  1888;  and  that  during  tbe  whole 
period  from  1867  to  1888  the  Tule  Blvei 
Pioneer  Water  Ditch  Company  diverted  and 
carried  away  from  the  channel  of  said  river, 
by  means  of  said  ditch  and  dam,  72  cubic 
feet  of  water  per  second,  which  was  used 
for  the  purposes  aforesaid,  all  of  which  wafr 
done  openly,  peaceably,  continuously,  and  un- 
interruptedly, under  claim  of  right  adverselyr 
to  tbe  plaintiff,  its  predecessors,  and  grantors, 
and  to  the  whole  world,  with  the  knowledge 
and  acquiescence  of  the  plaintifF,  its  grantorB, 
and  predecessors  for  more  than  five  years 
prior  to  January,  1888L  For  further  and 
separate  answers  d^eudant  pleads  various 
clauses  of  the  statute  of  limitations,  and* 
prays  tar  a  decree  establishing  its  prior  right 
to  72  cubic  feet  of  water  pw  second,  and> 
for  general  relief. 

No  reference  Is  necessary  to  the  supple- 
mental complaint  and  answer,  which  relate- 
exclusively  to  changes  in  the  course  and  con- 
nections of  some  of  plaintiff's  ditebes  made 
since  tbe  action  was  commenced.  The  ma- 
terial Issues,  so  far  at  least  as  concerns  the 
present  appeal,  are  made  by  the  amended 
complaint  and  the  answer  thereto.  Tbe  sub- 
stance of  these  pleadings  has  been  fully 
stated  in  order  that  It  may  clearly  appear 
what  the  points  of  the  controversy  before 
the  superior  court  were.  And  it  will  he  seen 
that  the  plaintiff,  claiming  under  appropria- 
tions of  45  cubic  feet  of  water,  dating  ba<A 
to  1863  and  earlier,  makes  no  complaint  ot 
any  act  of  the  defendant  committed  prior 
to  the  year  1896,  when,  as  allseed.  It  in- 
creased a  diversion  of  25  feet  per  seoiHid 
commenced  in  1888,  and  thereafter  continued 
to  a  diversion  of  100  cubic  feet  per  second. 
Tbe  diversion  of  this  last-m^tloned  quantlty 
of  water — ^1.  e.,  tbe  76  cubic  feet  in  excess  ol 
the  25  cubic  feet  diverted  ever  since  1888 — 
Is  the  only  Injury  alleged,  for  by  that  meana 
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akme  was  plalatUTs  appropriation  of  tbe 
qnantity  of  water  it  bad  been  accustomed 
to  dlrert  interfered  with.  Upon  the  amended 
ctKtq)lalnt  taken  pro  confeseo  we  cannot  see 
bow  the  coort  conld  have  gone  farther  than 
to  enjoin  the  defendant  from  diverting  more 
than  2&  feet  per  second,  for  there  is  nothing 
Id  tbe  complaint  to  show  that  the  diversion 
of  that,  or  twice  that,  qaantltr  of  water  by 
d^endant  ever  bad  deprived,  or  ever  would 
derive,  tbe  plaintiff  of  any  part  of  the  4Q 
cnbic  feet  claimed  by  it  The  court,  however, 
made  findings  and  adopted  conclUBlons  upon 
whi<^  it  based  a  decree  more  favorable  to 
the  plaintiff  than  its  complaint  warranted. 
It  was  adjudged  by  the  decree  that  the  de- 
fendant Is  the  owner  and  has  tbe  prior  right 
to  divert  from  the  channel  of  Tule  river  at 
the  head  of  the  Pioneer  ditch  15  cubic  feet 
of  water  per  second  nt  all  times  before  said 
plaintiff  has  tbe  right  to  divert  any  water 
from  said  river;  that  after  defendant  has 
taken  and  diverted  15  cubic  feet  of  water  per 
second  the  plaintiff  is  entitled  to  take  and 
divert  12  cubic  feet  of  water  per  second  from 
said  river;  that  after  plaintiff  has  diverted 
and  taken  said  12  cubic  feet  of  water  per 
second  tbe  defendant  has  the  right  to  take 
and  divert  10  cubic  .feet  per  second  in  ad- 
dition to  its  first  15;  that  after  this  addi- 
tional diversion  by  defendant  plaintiff  has 
tbe  rigbt  to  8  more  cubic  feet  In  preference 
to  defendant,  and  thereafter  defendant  lias 
tbe  right  to  divert  as  much  altogeth»  as  60 
coble  feet.  A  perpetual  Injunction  conform- 
ing to  tbe  terms  of  the  decree  followa. 

Tlie  defendant's  appeal  Is  from  those  parts 
of  the  decree  which  are  Inconsistent  with  its 
claim  of  prior  right  to  72  cubic  feet  per  sec- 
ond over  any  right  in  tbe  plaintiff  to  divert 
any  water  from  said  river.  Tlie  findings  of 
tbe  superior  coort  were  against  tbe  plaintiff 
upon  its  allegations  as  to  diversions  and  ap- 
propriations of  water  prior  to  the  year  1869. 
On  tlie  other  liand.  It  was  found  that  in  1866 
the  Tule  Blver  Pioneer  Water  Ditch  Oompany 
commenced,  and  that  in  1867  it  completed, 
a  ditch  known  as  the  'Tloneer  Ditch."  from 
a  point  on  tlie  river  entirely  above  the  head 
of  any  of  plaintiff's  ditebes  to  the  vicinity  of 
Portervllle,  by  means  of  which  that  company 
diverted  25  cubic  feet  of  water  per  second 
from  that  year  up  to  the  year  1888,  and  dis- 
tributed tbe  same  for  tbe  purpose  of  running 
a  flooring  mill  and  for  the  Irrigation  of  lands 
along  the  line  of  the  ditch  for  watering  live 
stock,  etc.  This  finding  was,  however,  quail- 
fled  as  follows:  "That  of  the  qnantity  of 
water  diverted  by  said  Pioneer  ditch  up  to 
the  year  1888  about  15  cubic  feet  thereof 
coutantly  flowing  day  and  night  was  used 
for  the  purpose  of  running  tbe  said  flouring 
mill;  and  was  distributed  for  tbe  purpose  of 
Irrigation,  for  watering  live  ettxA  and  for 
d«nestic  purposes  at  points  along  the  line  of 
•aid  ditch,  and  said  quantity  of  IS  feet 
per  second  was  all  that  was  reasonably  nec- 
essary tar  all  of  said  purposes."   It  Is  next 


found  that  the  dam  at  the  bead  of  the  Pioneer 
dlteh  was  constructed  in  the  fall  of  1868,  im- 
mediately below  tbe  point  where  the  channel 
of  the  dlteh  connects  with  the  channel  of  the 
stream,  and  has  been  maintained  at  the  head 
of  said  ditch  continuously  ever  since  under 
claim  of  right  adversely  to  plaintiff  and  its 
predecessors,  and  during  all  of  said  time  Its 
maintenance  has  not  been  intern^pted  or  dis- 
turbed by  plaintiff  or  Its  predecessors,  though 
Ite  existence  and  maintenance  by  defendant 
and  its  predecessor,  the  Tule  Blver  Pioneer 
Water  Ditch  Company,  was  at  all  times  well 
known  to  plaintiff  and  Its  predecessors  and 
grantors.  It  is  found  that  tbe  first  appro- 
priation of  the  waters  of  Tule  river  by  the 
predecessors  of  plaintiff  was  made  In  1869 
by  means  of  a  small  irrigation  dlteh  through 
which  they  diverted  about  six  cubic  feet  of 
water  per  second  at  first;  that  subsequently 
tbe  area  of  land  Irrigated  from  this  ditch 
was  Increased,  and  tbe  ditch  enlarged  so 
that  In  1875  12  cubic  feet  per  second  were 
diverted  and  used  for  Irrigation,  etc.,  during 
that  season  of  the  year  when  water  fiowed 
down  tbe  channel  of  Tale  river  to  the  head 
of  the  Hubbs  &  Miner  ditch;  that  said  river 
from  the  time  the  Pioneer  dlteh  was  con- 
structed down  to  the  commencement  of  this 
action  carried  no  water  in  its  channel  to  the 
head  of  tbe  Hubbs  &  Miner  ditch  from  and 
after  the  1st  day  of  Augnst  of  each  year  on- 
til  the  15th  of  November  following,  but 
carried  water  tbe  year  round  down  to  and 
past  tbe  bead  of  the  Pioneer  ditch;  that  said 
Hubbs  &  Miner  diteb  never  had  a  capacity 
In  excess  of  6  cubic  feet  of  water  per  second 
prior  to  187S,  and  never  was  connected  with 
the  ditches  alleged  to  have  been  constructed 
In  18C2  and  1863.  It  Is  next  found  that  tbe 
defendant  was  incorporated  January  8,  1888, 
and  that  on  the  13th  of  the  same  month  the 
Tule  River  Pioneer  Water  Diteh  Company 
•old  and  conveyed  to  it  in  fee  simple  absolute 
said  Pioneer  ditch  and  all  the  water  rights, 
easements,  etc..  thereto  appertaining;  and 
thereuptm  defendant  entered  Into  posseoalon 
of  said  dlteh,  water  rights,  etc;  that  there- 
after it  Increased  its  diversion  of  water  un- 
til in  the  year  1893  It  was  taking  from  the 
channel  of  the  river  60  coble  feet  per  second, 
and  this  Increase  continued  until  1897,  so 
that  at  the  comm^cement  of  the  action  it 
was  diverting  00  cubic  feet  per  second,  all 
of  which  has  been  used  by  defendant  In  Ir- 
rigating about  8,500  acres  of  land  and  for 
other  beneficial  purposes.  It  Is  next  found 
that  after  the  Incorporation  of  the  plaintiff 
in  It  acquired  tbe  title  to  the  Hubbs  & 
Miner  ditch  constructed  In  1869,  together 
with  411  of  the  water  rights  and  easements 
appertaining  thereto;  that  In  the  year  1688 
said  ditch,  when  there  was  sufficient  water 
In  the  channel  of  the  river  at  Ite  head,  carried 
away  15  cubic  feet  per  second,  which  was 
used  for  irrigation  of  640  acres  of  vineyards, 
orchards,  grain,  and  alfalfa.  The  eleventh 
finding  Is  somewhat  amblgnons  in  its  tenu^ 
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bat  I  construe  It  to  mean  that  tbe  defendant 
nerer,  after  it  became  the  owner  of  tbe  Pio- 
neer dltcb,  made  any  enlargement  thereof 
prior  to  tlie  fall  of  1888,  and  that  it  has  never 
at  any  time  diverted  from  the  river  more 
than  60  coble  feet  of  water  per  second. 
The  twelfth  finding  relates  to  the  plea  of 
the  statute  of  limitations,  and  la  as  follows: 
"That  the  said  Tnle  Hlver  Pioneer  Water 
Ditch  Company,  from  and  including  the  year 
1867  up  to  the  time  said  Pioneer  ditch  was 
sold  and  conveyed  to  the  defendant,  as  here- 
inbefore stated,  diverted  and  carried  away 
from  the  channel  of  said  Tnle  river,  by  meana 
of  aaid  Pioneer  ditch  and  said  dam  construct- 
ed at  the  head  thereof,  25  cubic  feet  of  water 
per  second,  which  said  water  was  diverted 
and  used  In  the  manner  stated  In  the  fourth 
paragraph  of  these  findings,  but  no  more 
than  15  cubic  feet  of  water  per  second  was 
necessarily  used  In  said  manner  for  aatd 
purposea,  and  that  the  diversion  of  aald 
water,  to  the  quantity  of  15  cubic  feet  per 
second,  and  the  malntraance  of  said  dam, 
was  done  by  said  Tnle  River  Pioneer  Water 
Ditch  Company,  peaceably,  continuously,  un- 
interruptedly, under  a  claim  of  right  ad- 
versely to  said  plaintiff,  its  predecessors,  and 
grantors,  and  to  the  whole  world,  with  the 
knowledge  and  acquiescence  of  the  plaintiff, 
for  more  than  five  years  Immediately  prior 
to  the  13th  day  of  January,  1888,  and  there- 
after until  the  commencement  of  this  action, 
and  the  said  Tnle  River  Pioneer  Water  Ditch 
Company  during  all  of  said  times  paid  all 
state  and  county  and  other  taxea,  which 
were  levied  and  assessed  upon  said  Pioneer 
ditch  and  said  dam  and  the  water  right  ap- 
pertaining to  said  Pioneer  ditch  and  belong- 
ing thereto."  Other  findings  of  the  court  re- 
late to  matters  immaterial  to  this  disau»ioD. 

The  argument  of  appellant  opens  with  a 
discussion  of  certain  alleged  errors  of  the 
superior  court  In  ruling  upon  objections  to 
evidence  offered  at  the  trial  by  respondent 
But  since  these  rulings.  If  erroneous,  could 
have  had  no  effect,  except  to  render  the  find- 
ings somewhat  less  favorable  to  appellant 
than  otherwise  they  would  have  been,  It  will 
be  wholly  unnecessary  to  consider  them.  If 
upon  the  facts  found  and  admitted  it  shall 
be  held  that  appellant  is  entitled  to  a  decree 
awarding  It  tbe  prior  right  to  not  less  than 
26  cubic  feet  of  water  per  second.  For,  as 
above  stated,  we  understand  the  position  of 
counsel  to  be  that  a  retrial  of  the  issues  Is 
desired  only  in  case  such  a  modification  of 
the  decree  cannot  be  made  upon  the  record 
as  It  stands.  We  shall,  therefore,  first  con- 
sider the  question  of  modification.  The 
claim  of  defendant  to  a  prior  right  to  50 
cubic  feet  per  second  cannot  be  sustained. 
Both  plaintiff  and  defendant  are  mere  appro- 
priators  of  the  waters  of  a  natural  stre^im 
for  nse  on  nonrlparlan  lands,  and  since  it  Is 
found  that  plaintiff  made  a  valid  appropria- 
tion of  at  least  12  cubic  feet  per  second  be- 
fore defendant  ever  diverted  more  than  25 


cubic  feet  per  second.  It  la  dear  that  defend- 
ant cannot  as  an  approprlator,  claim  a 
prior  right  to  more  than  29  cubic  feet  on  any 
theory  of  the  law  of  appropriation.  Nor  can 
he  claim  a  superior  title  to  a  greater  quanti- 
ty by  prescription.  Five  years  adverse  user 
Is  the  period  of  prescription  in  such  cases, 
and  there  Is  no  finding  that  defendant  divert- 
ed 50  cubic  feet  per  second,  or  any  definite 
quantity  in  excess  of  25  cubic  feet,  prior  to 
the  season  of  1898,  which  was  less  than  five 
years  before  tbe  commencement  of  the  ac- 
tion. It  la  not  inconsistent  with  the  findings 
to  suppose  that  defendant  as  early  as  1892, 
diverted  more  than  25  cubic  feet  per  second 
through  tbe  Pioneer  ditch,  but  this  Is  a  mere 
conjecture  upon  which  no  order  can  be 
based.  All  that  clearly  appears  is  that  from 
the  year  1888,  down  to  the  year  1893,  defend- 
ant  continually  diverted  ud  applied  to  bene- 
ficial uses  25  cubic  feet  per  second.  In  1883 
it  was  using  50  feet  and  thereafter  Increas- 
ed Its  appropriation  to  60  feet 

The  claim  of  prior  or  prescriptive  right  to 
25  cubic  feet  per  second  rests  upon  firmer 
ground.  It  is  by  no  means  clear  that  the 
failure  of  defendant's  predecessors  to  uae 
the  entire  quantity  of  water  by  them  divert- 
ed in  1868,  down  to  the  year  1888,  would  cut 
their  appropriation  down  to  the  quantity 
used,  'niere  are  cases  which  hold  that  tbe 
diversion  of  a  large  quantity  of  water  Is  a 
good  appropriation  of  the  whole  ab  Initio,  nl- 
though  it  Is  not  all  used  at  first.  If  the  design 
is  to  gradually  extend  the  use,  and  that  de- 
sign is  carried  out  before  an  adverse  appro- 
priation  of  the  surplus  below  tbe  point  where 
It  la  returned  to  the  stream.  But  this  is  a 
point  which  has  not  been  argued,  and  we 
merely  allude  to  It  in  passing.  For,  Irre- 
spective  of  any  claim  to  priority  as  an  appro* 
priator,  we  think  tbe  findings  sustain  tb» 
conclusion  that  defendant  has  a  perfect  pre- 
scriptive title  to  25  cubic  feet  per  second. 
Tbe  twelfth  finding  above  quoted  does  not 
sustain  this  claim,  for  in  terms  It  deals  only 
with  the  rights  acquired  by  defendant's  pred- 
ecessor, tbe  Tule  River  Pioneer  Water  Dltoh 
Company,  to  the  use  of  15  cubic  feet  per  sec- 
ond. But  In  the  fourth,  sixth,  seventh,  and 
other  findings  facts  are  found  which  include 
all  the  elements  of  a  prescriptive  title  in  de- 
fendant to  the  use  of  25  cubic  feet  per  tec- 
ond,  auperior  to  any  right  In  plaintiff  to  any 
water  at  all.  It  is  there  fonnd  that  from  the 
year  1868  to  the  beginning  of  the  action  tbe 
dam  by  which  water  is  diverted  from  the 
stream  through  tlie  Pioneer  diteb  has  been 
maintained  continuously,  and  nnlnterrupted- 
ly,  under  a  claim  of  right,  and  adversely  to 
the  plaintiff  and  its  predecessors  and  grantors, 
and  that  during  all  of  said  time  tbe  main- 
tenance of  said  dam  was  not  disturbed  by 
tbe  plaintiff,  or  any  of  Its  granton  or  pred- 
ecessors In  Interest  and  tbat  tto  exlstwice 
and  maintenance  by  defendant  and  its  pred- 
ecessors was  during  all  said  time  well 
known  to  plaintiff  and  its  predeceMora.  It 
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Is  found  that  In  1888  defendant  Bucceeded  to 
the  title  and  rights  of  the  Tule  River  Pioneer 
Water  Ditch  Company  in  and  to  said  dam  and 
ditch,  and  during  that  season,  and  ever 
since,  has  contlnnoaslr  diverted  and  applied 
to  t>eneflclal  asea  25  ctiblc  feet  of  water  per 
second,  which,  by  188S,  was  increased  to  SO 
cable  feet,  and  since  that  time  to  60  feet 
Neceasarilj  the  nse  of  this  water  has  been 
adverse  to  the  right  asserted  by  plaintiff 
and  its  predecessors,  and  actionable  at  all 
times  when  snch  use  deprived  them  of  the 
fnll  quantity  by  them  appropriated,  and  this, 
according  to  the  findings,  has  happened  ev- 
ery year  between  August  and  November, 
when  defendant  was  diverting  29  feet  per 
second  through  the  Pioneer  ditch,  and  no 
wata  flowed  to  the  point  of  plaintHTs  diver* 
Blon.  The  authorities  which  support  this 
view  are  numerous  and  uniform.  We  cite 
the  following:  Ckwnradt  v.  Hill,  79  CaL 
587,  21  Pac.  1099;  Smith  v.  Hawkins,  110  Cal. 
122,  42  Pac.  453;  Gallaher  v.  Montecito  Y.  W. 
Co.,  101  Cal.  212,  85  Pac.  770;  Spargnr  v. 
Heard,  90  Cal.  222,  27  Pac.  198;  Heilbron  v. 
Last  Chance  Co.,  75  CaL  117,  17  Pac.  86; 
Alhambra  Go.  v.  Richardson,  72  Cal.  698,  14 
Pac.  579. 

The  Judgment  of  the  superior  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  superior  court  to  enter  a  modi- 
lied  decree  npon  the  findings,  awarding  to 
tiie  defendant,  as  against  the  plaintiff,  the 
prior  right  to  divert  from  the  Tule  river  25 
cubic  feet  of  water  per  second,  after  which 
the  plaintiff  will  be  entitled  as  against  the 
defendant  to  the  n^  16  cubic  feet  of  water 
per  second,  and  the  defendant  against  the 
plalntur  to  the  next  85  cnblic  feet  of  water 
per  second. 

We  concur:  McrARLAND,  J.;  ANGDL- 
LOTTI,  J.;  HSNSHAW,  J.;  LORIGAN,  J. 


KB8SLBR  V.  KESSLBR  et  aL 

(Coort  et  Appeal.  Second  District,  CBllfomla. 
Dec.  20, 1806w) 

1.  DivoBo»— WiTB  LiviHo  Apjjrr  ROM  Htm- 
B  AJID— JusrmoATioN . 

The  fact  that  a  husband  deposited  in  the 
Dame  of  his  daughter  an  amooot  of  money 
which  fMRistitnted  a  small  share  of  his  estate, 
tad  that  both  the  husband  and  wife  were  ill 
and  nervoDs,  and  that  In  a  quarrel  he  bad  said 
to  her  that  what  she  would  get  out  of  his  ikop- 
erty  aba  would  have  to  earn,  did  not,  hi  a  suit 
b:^  her  for  dWorce,  warrant  a  finding  that  the 
wife  was  Justified  in  leaving  the  basband. 

2.  Hubbard  and  Wifi  —  Hitbbard'b  Dutt 

TO  SUPPOnr— ABARDOKlCBnT. 

Civ.  Code,  S  156,  makes  the  husband  the 
head  of  the  family,  and  provides  that  he  may 
dioose  any  reasonable  place  or  mode  of  living, 
to  wUdi  the  wife  most  conform.  By  section 
175  a  hnrtiand,  abandoned  by  his  wife,  is  not 
uable  for  her  support  until  she  offers  to  re- 
torn,  unless  she  was  Jostified  by  his  miscon- 
dnet  In  abandoning  him.  Held  that,  where  a 
wife  abandoned  her  basband  without  justifica- 
tim,  he  was  not  required  to  solicit  her  return, 
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It  being  her  duty  to  rstam:  and  antH  she  did 
so  be  was  under  no  obligation  to  support  her. 
8.  Saicb— ConvETARCB  IN  Fbaud  of  Wm's 

Right. 

A  wife's  right  of  maintenance  Is  vrltbin  the 
protection  of  Ciy.  Code,  {  3438,  making  trans- 
fers to  delay  or  defraud  creditors  void  as 
against  them. 

4.  Same— IicPAiBUENT  or  Bioht— Evidenos. 

Inasmnch  as,  under  Civ.  Code,  {  157,  nei- 
ther spouse  has  any  interest  in  the  property  of 
the  other,  a  conveyance  of  land  by  a  husband 
did  not  affect  his  power  to  perform  his  obli- 
gation to  maintain  nis  wife,  so  as  to  give  her 
any  rights  under  section  3439,  making  transfers 
to  hln^  or  delay  creditors  void  as  against  them, 
where  the  husband  had  ability  to  earn  wagea 
and  carry  on  business. 

5.  DivoBCE— Gbounds  fob  Relief. 

In  an  action  for  divorce  and  alimony  and 
to  declare  a  trust  In  land  coiveyed  by  the 
husband,  tbe  fact  that  defendant  owned  prop- 
erty wmch  he  represented  to  be  worth  a  cer- 
tain amount,  and  upon  the  faith  of  which  die 
wife  married  him,  afforded  no  gronnda  for  re- 
lief. 

[Ed.  Note.--For  cases  1b  pohit,  see  voL  17. 
Gent.  Dig.  Divorce.  |  87.] 

6.  SAlCE-^UDOHBin  FOB  AUKOITT— APPBALA- 

bilitt. 

A  Judgment  for  alimony  i>endente  lite  Is  a 
final  one,  and  apjiealable. 

[Ed.  Note^ — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce.  S  764.] 

7.  Saub—Appbal— Disposition. 

Judgments  for  alimony  pmdente  lite  fell 
with  the  main  judgment,  though  their  ezlstence 
was  recited  therein  ;  it  appearing  on  amwal  that 
no  final  Judgment  for  alimony  or  inamtenanoe 
was  warranted  under  the  facts. 

Appeal  from  Superior  Coort,  Los  Angeles 
County;  N.  P.  Conrey,  Judge. 

Suit  by  Cella  B.  Kessler  against  William  J. 
KbuA&t  and  others  tor  dirorce,  alimony, 
and  to  dficHare  a  trust  Fn»n  a  Judgment 
for  defoidant  denying  a  divorce,  and  for 
plaintiff  for  maintenance^  and  declaring  a 
trust,  all  the  defendants  appeaL  Reversed. 

Rebearlng  denied  by  Supreme  Oonrt  Feb- 
.  ruary  15,  1906. 

Edwin  A.  Meserve  and  Luther  G.  Brown, 
for  appellants.  J.  Il  Mnrphey,  for  respond- 
ent 

ALLEN,  J.  Upon  a  reconsideration  of 
this  case  on  a  rehearing  we  are  of  opinion 
that  the  judgment  and  order  of  tbe  trial 
court  should  be  reversed  to  tbe  extent  and 
on  the  grounds  stated  in  tbe  opinion  origi- 
nally filed,  which  is  as  follows: 

Action  for  divorce,  alimony,  and  to  declare 
a  trust  Judgment  for  defendant  Kessler 
denying  a  divorce,  and  for  plaintiff  for  $50 
per  month  maintenance  during  her  natural 
life,  with  decree  that  defendant  Minor  holds 
property  described  In  complaint  In  trust  for 
defendant  Kessler,  from  which  judgment  of 
maintenance  and  decree  declaring  trust  all 
tbe  defendants  appeal. 

Tbe  court  finds  that  plaintiff  and  defendant 
Kenler  were  married  In  1901,  and  are  hus- 
band and  wife ;  that  at  tbe  date  of  the  mar- 
riage defendant  was  tbe  owner  of  ora^n 
real  property  of  the  value  of  $16,000,  sab- 
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Ject  to  an  Incnmbrance  of  $3,000;  that,  In 
addition,  he  was  possessed  of  money  to  the 
amount  of  $1,300,  and  some  other  personal 
property  of  small  value;  that  be  bad  two 
daughters  by  a  former  marriage,  one  of  whom 
Is  defendant  Anita  Minor,  the  other  a  daugh- 
ter of  17  years;  that  shortly  after  the  mar- 
riage the  husband,  preparatory  to  a  trip  to 
Mexico,  placed  the  $1^00  in  bank  In  the  name 
of  h)s  daughter  Anita,  who,  ttie  court  fonnd, 
held  the  same  In  trust  for  the  father.  This 
the  wife  objected  to,  and  quarrels  were  pre- 
cipitated on  account  thereof ;  that  after- 
wards, on  or  about  September  12,  1902, 
plaintlfF  left  defendant's  home  and  has  never 
since  lived  with  him  as  his  wife;  that  after- 
wards, on  October  8,  1902,  Kessler  made  a 
coQTeyance  of  all  his  separate  estate,  being 
the  premises  described  In  this  action,  to  bis 
daughter  Anita  Minor;  that  at  said  date  he 
was  of  the  age  of  46  years,  and  had  ability 
to  earn  wages  and  carry  on  business;  that 
after  the  plaintiff  left  her  home  the  husband 
luTlted  her  to  return,  but  such  InTltation  was 
not  In  good  faith  and  was  not  accepted.  She 
never  offered  at  any  time  to  return  to  him. 
In  June.  1903,  she  commenced  this  action,  and 
In  her  complaint  specifies  acts  of  the  grossest 
cmeity  on  the  part  of  her  husband,  on  ac- 
count of  which  she  justified  her  living  apart 
from  him.  The  court,  upon  the  final  hearing, 
fonnd  none  of  the  material  allegatlona  to  be 
true,  but,  on  the  contrary,  "that  It  18  not 
true  that  the  actlmu  of  the  d^endant  Eess- 
ler  were  anfflcient  to  constitute  extreme 
cruelly  towards  plaintiff,"  and,  further,  that 
the  following  part  of  paragraph  7  was  un- 
true :  "That  her  condltitm  became  ao  Intoler- 
able by  reason  of  his  actions  that  she  was 
forced  to  leave  him."  The  only  facts  of  any 
materiality  found  by  the  court  In  plaintiff's 
favor  were  that  before  the  separation  both 
parties  were  nervoiu  and  Irritable,  caused 
by  111  health,  and  that  upon  one  occasion, 
during  a  controvert  over  the  payment  to  the 
datighter  of  a  sum  of  money,  defendant  Kesa- 
ler  said  to  plaintiff  that  she  would  get  only 
what  she  helped  to  earn,  and  nothing  more. 
But  the  court  further  finds  that  at  this  time, 
or  shortly  after  this  quarrel,  a  reconciliation 
took  place,  and  each  mutually  forgave  their 
onkindness  toward  each  other.  From  these 
facts  the  trial  court,  as  a  conclusion  of  law, 
determined  that  the  wifewa?  Justified  In  leav- 
ing her  husband,  and.  while  it  denied  the  di- 
vorce, rendered  a  Judgment  in  plaintiff's  fa- 
vor for  $50  per  month  as  for  her  separate 
maintenance,  and  in  such  judgment  found 
that  certain  other  judgments,  a^regatlng 
$1,250,  tor  alimony  pendente  lite,  were  un- 
paid, all  of  whtdi  sums  were  made  a  charge 
upon  the  premises  conveyed  to  Mrs,  Anita 
HlnOT.  and  the  deed  to  ha  was  declared  to 
be  in  fraud  of  plaintiff's  rights,  and  as  to 
plaintiff  Mrs.  Minor  held  only  the  legal  title 
In  trust  for  her  father,  and  directed  a  sale  of 
the  premises  upon  default  of  payment. 
The  first  oontentlm  of  appellants  Is  that ' 


the  conclusion  of  law  and  Judgmmt  that 
plaintiff  was  justified  In  leaving  her  husband 
hare  no  support  In  the  findings.  With  this 
we  quite  agree.  The  fact  that  the  husband 
would  deposit  In  his  daughter's  name  an 
amount  of  money  then  constituting  but  a  small 
share  of  his  estete,  and  that  both  husband 
and  wife  were  sick  and  nervous,  and  that  in 
a  quarrel  he  had  said  to  her  that  what  she 
would  get  out  of  his  property  she  would  have 
to  earn,  were  in  themselves  no  justification 
for  the  wife's  abandonment,  were  we  even  to 
disregard  the  subsequent  forgiveness  and  rec- 
onciliation. The  judgment  for  separate  main- 
tenance was  unwarranted.  By  section  156. 
Civ.  Code,  the  husband  is  the  head  of  the 
family.  He  may  choose  any  reasonable  place 
or  mode  of  living,  and  the  wife  must  conform 
thereto.  Section  176,  Civ.  Code,  provides: 
"A  husband  abandoned  by  his  wife  Is  not  li- 
able for  her  support  until  she  offers  to  re- 
turn, unless  she  was  justified  by  bis  miscon- 
duct In  abandoning  bim."  There  Is  nothing 
in  the  record  to  indicate  that  the  place  or 
mode  of  living  provided  by  the  husband  was 
not  all  that  could  be  desired,  and  It  does  ap- 
pear that  she  abandoned  blm  and  his  home 
without  Justification.  The  wife  having  ao 
abandoned  the  husband,  be  was  not  required 
to  solicit  her  return,  and  that  he  did  so, 
either  in  good  or  bad  faith,  la  not  material. 
Under  our  Civil  Code  It  was  the  duty  of  the 
erring  one  to  offer  to  return,  and  until  she 
did  so  no  obligation  of  support  rested  upon 
the  husband,  and  no  violation  of  dnt7  arose 
warranting  a  judgment  against  him. 

Appellant  Minor  next  contends  that,  there 
being  no  violation  of  the  obligation  of  sup- 
port, plaintiff  was  not  a  creditor  and  not  In- 
terested in  the  husband's  separate  estate, 
and  thereupn  the  decree  against  her  and  her 
property  was  without  authority.  With  this 
we  also  agree.  Section  156  of  the  Civil  Code 
provides:  "Husband  and  wife  contract  to- 
ward each  other  obligations  of  mutual  re- 
spect, fidelity  and  support"  This  support, 
contracted  by  the  husband,  Is  a  duty  to  be 
performed  subject  to  the  provisions  of  sec- 
tions 150  and  176,  heretofore  cited.  Until 
that  obligation  is  violated  no  cause  of  action 
arises  In  favor  of  either.  While  it  Is  true, 
as  stated  in  Murray  v.  Murray,  115  Cal.  273, 
47  Pac.  37,  37  L.  R.  A.  626,  66  Am.  St.  Rep. 
97,  that  the  right  of  maintenance  is  so  far 
within  the  protection  of  section  3439,  Civ. 
Code,  that  It  avoids  transfers  made  with 
Intent  to  defeat  that  right,  yet  it  must  fol- 
low as  a  natural  consequence  that,  in  order 
to  maintain  an  action  in  equity  to  enforce 
such  right,  the  plaintiff  should  show,  and 
the  court  should  find,  that  her  conduct  bad 
been  such  as  to  entitle  her  to  the  rigbt  of 
separate  maintenance.  Respondent,  however, 
claims  that  by  the  conveyance  of  bis  prc^>er- 
ty  the  husband  placed  It  without  his  power 
to  perform  the  obligation  of  maintenance. 
This  cannot  be  truthfully  said  of  one  able 
to  earn  wages  and  carry  on  bustness.  To 
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bold  othwwlM  would  bo  to  sa7  that  every 
maa  witbont  propflrty  vioIateB  bis  marriage 
obligation  aa  sotm  aa  It  la  taken,  and  tbe 
wUe  may  leare  blm  np(m  tbe  tbeory  tbat  be 
baa  no  ability  to  perform  bla  obllgatlm  of 
BopporL  Tbe  everyday  observation  of  life 
teases  ns  tbat  tbe  Indulgent  bn^and  and 
fatber,  wbo  Is  diligent  in  caring  for  bla  wife 
and  family  la  mwe  frequently  found  anumg 
tboee  wboae  only  revenue  Is  derived  from 
tbelr  hands  or  brains,  than  among  those  pos- 
sessed iji  means,  curtailing  every  expense 
tbat  tbey  may  add  more  to  a  present  suf< 
flcl«Ky.  In  tbia  state,  under  section  167  of 
our  Civil  Code.  **neltber  spouse  has  any  in- 
terest In  the  property  of  the  other."  Hence 
It  follows  that,  if  the  obligation  oi  support 
was  not  affected  this  transfw  to  the 
daughter,  tbe  plaintlfl  bad  no  interest  which 
could  be  affected.  We  do  not  regard  with 
favOT  tbe  contention  of  respondent  that  the 
fact  that  Kessler  owned  property  which  be 
represented  to  be  worth  $15,000,  and  upon 
the  taitb  of  which  plaintiff  married  him, 
affords  ground  of  relief.  Purely  mercenary 
marriages  may  be,  and  undoubtedly  are,  fre> 
Qoently  contracted;  but,  when  these  unnat- 
nral  aJllances  are  sought,  the  law  wisely 
provides  for  a  marriage  settlement  or  ante- 
nuptial contract,  out  of  which  rights  may 
be  establliAied,  and  In  tbe  absence  of  such 
agreement  tbe  general  property  laws  of  tbe 
state  control.  Where  tbe  right  of  support 
has  not  been  affected  by  the  transfer  of  prop- 
erty In  which  she  has  no  other  Interest,  no 
cause  of  action  lies  in  the  wife  to  disturb 
amveyances  thereof.  Greer  v.  Greer,  188 
CaL  121,  67  Pac.  20.  Nor  can  any  rule  sug- 
gested In  Tolkmar  v.  Tolkmar  (CaL  Sup.) 
81  Pac  413,  have  application  In  this  action. 

Nor,  In  our  opinion,  did  the  Judgments 
for  alimony  pendente  lite  entitle  the  plaintiff 
to  a  decree  as  against  defendant  Minor. 
These  orders  were  final  judgments  and  ap- 
pealable. Sharon  v.  Sharon,  67  Cal.  196, 
7  Pac.  456,  636,  8  Pac.  709.  When  granted, 
they  have  nothing  to  do  with  the  final  judg- 
ment in  the  case,  and  will  not  be  affected 
by  it  Baker  v.  Baker,  136  Cal.  304,  68 
Pac.  971.  The  mwe  recital  In  the  final  Judg- 
ment and  decree  In  this  case  of  tbe  existence 
of  sncta  form^  judgments  did  not  give  to 
them  any  additional  vitality  or  force.  Had 
the  findings  and  Judgment  been  correctly  ren- 
dered in  favor  of  the  plaintiff,  these  previous 
Judgments  rendered  in  the  same  action  might 
very  properly  have  been  Included  In  the  order 
directing  the  application  of  the  proceeds  of 
tbe  sale  made  in  the  event  of  default  of 
the  payment  of  the  final  judgment  for  main- 
tenance; but,  there  being  no  final  judgment 
for  alimony  or  maintenance  possible  under 
the  facts,  as  a  consequence  no  decree  or 
order  affecting  the  real  property  of  the  de- 
faidant  Minor  could  be  made.  These  previ- 
oos  judgments  and  any  orders  In  relation 
thereto  were  but  Incidents  of  a  final  judg- 
ment and  the  orders  in  relation  thereto 
must  fall  when  the  main  judgment  falls. 


We  are  further  of  tbe  opinion  that  It  ooold 
not  be  said  in  any  event,  under  tbe  facta  of 
this  case,  tbat  the  conveyance  waa  made  to 
defeat  these  Judgments  p^ente  lite.  Fw, 
as  befwe  shown,  the  wlfd  was  not  a  creditor, 
and  bad  no  cause  of  action  against  her  hua- 
band,  either  at  tbe  date  of  tbe  filing  of  tiie 
coDplaint  or  the  final  decres^  and  bow  can 
<me  be  said  to  have  made  a  conv^ance  to 
defeat  a  claim  not  In  existence,  or  to  defeat 
the  collection  of  a  Judgment  given  as  expeaao 
money  in  an  unsuccessful  attempt  to  estab- 
Hsb  such  claim?  In  our  opinion,  platotlff 
bad  no  claim  or  toterest  In  the  real  estate 
standing  In  the  name  ct  Mrs.  Minor  at  the 
date  of  the  final  decree,  and  bad  no  right 
to  queatl<Hi  tbe  conveyance  to  ha>,  and  tbe 
decree  and  Judgment  of  the  court  In  tbat 
behalf  have  no  support  hi  the  flndlni^ 

Judgment  reversed,  with  directions  to  enter 
a  Judgment  upcm  the  findings  In  favor  of 
defendant  Minor;  alao^  Judgment  in  favor 
of  defendant  Kessler  In  confwmlty  with  tbia 
decision. 

I  concur:  OBAY,  p.  3. 

SMITH,  1.  I  concur  In  the  Judgment,  and. 
generally,  In  what  ta  said  In  tbe  opinion  as 
to  tbe  Judgment  of  the  lower  court  for 
maintenance.  I  concur,  also,  In  the  conclu- 
sion of  tbe  majority  of  tbe  court  as  to  at- 
torney's fees  and  alimony  pendente  Uto  on 
the  grounds  stated  in  the  opinion. 


McCONNELL  v.  VOX  et  aL 

(Court  of  Appeal,  Second  DiBtrict,  OalUomla. 
2.  1905.) 

OoNTinuANCB— Absbncb  or  Pastt— SHOWina 

— SomCIENCT. 

On  a  motion  for  a  continuance  by  defendant 
in  a  suit  to  quiet  title,  it  appeared  that  though 
the  case  liaa  been  at  issue  for  nine  monttiai 
he  left  the  state  after  It  was  set  for  trial  and 
about  20  dava  prior  to  tlie  trial,  bis  reason  for 
absenting  hunaelf  bdng  toat  he  desired  to  weAl 
certain  bonds  for  a  cify ;  but  there  was  do  show 
Ing  that  It  could  not  have  been  attended  to 
by  some  other  person,  or  tbat  bla  efforts  In 
in  such  direction  cooid  not  have  preceded  or 
followed  the  date  of  tlie  trial.  Defendant's 
claim  to  the  land  did  not  appear  from  tbe  an- 
swer, and  the  sfaowiog  for  continuance  consisted 
of  an  afifidavit  of  deifendant's  attorney  and  a 
telegram  from  defendant  Held,  that  there  was 
no  abuse  of  discretion  in  denying  the  motion. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  D.  K.  Trask,  Judge. 

Action  by  Lee  A.  UcOonnell  against  Bdwln 
R.  Fox  and  otbars.  Judgment  for  plalntlfC. 
From  an  order  denying  defendant  Fox  a  new 
trial,  be  appeals.  Affirmed. 

Cole  &  Cole,  for  appellant  F.  O.  Austin 
and  D.  M.  McDonald,  for  respondent 

GRAT.  P.  J.  This  Is  an  action  to  quiet 
title.  The  plaintiff  had  judgment  and  de- 
fendant Fox  appeals  from  au  order  deny- 
ing him  a  new  trial. 


Digitized  by 


260  88  PAOinO 

The  sole  grooDd  urged  for  reTereal  Is  that 
tbe  court  «rrea  In  daiying  d^endant's  mo- 
tion for  a  contlnaance.  We  tbink  tbe  matter 
of  contlnaance  wae  la  the  dlscretliHi  of  tbe 
trial  }ad£e,  and  that  he  did  not  abuse  such 
discretion.  The  showing  was  that,  though 
tbe  case  bad  been  at  Issue  for  nine  months, 
the  defendant  Toluntarlly  w^  to  New  York 
after  the  case  was  set  for  trial  and  some  20 
days  jwlrar  to  said  trial.  His  reawm  for 
absoiting  himself  Is  stated  to  have  been  tbat 
he  desired  to  negotiate  and  sell  certain  bonds 
fbr  the  dtr  of  Los  Alleles  In  the  money 
centers  of  the  East  Than  Is  no  showing 
that  this  eonld  not  hare  been  attended  to 
for  the  dty  to  Its  greater  edrantage  some 
other  parscHD,  nor  does  It  appear  to  what  ex- 
tent tbe  def^danTs  presence  In  Mew  Tork 
would  promote  the  sale  of  the  bonds  or  was 
necessaiT  theietOw  Nor  Is  It  shown  tbat  bis 
necessary  presence  In  New  York  could  not 
have  preceded  or  followed  the  date  of  this 
trial  wltbont  Injury  to  himself  or  the  city  of 
Los  Angeles.  The  showing  made  is  weak, 
rnndh  weaker  than  In  the  case  of  Wllklnsm  r. 
Parrott,  82  Cal.  102,  and  there  tbe  action  of 
the  trial  court  was  nidield  upm  tte  ground 
that  the  refusal  of  the  court  to  pos^xme  tbe 
trial  upon  such  a  showing  did  not  amount  to 
an  abuse  of  discretion.  Besides,  there  are 
sereral  features  of  the  case  that  naturally 
make  us  besitete  to  Interfere  with  the  action 
of  the  court  In  denying  a  new  trial.  The  suit 
is  to  qntet  titla  What  the  defendants  <^lm 
to  the  land  conslste  in  nowhere  appears.  He 
contente  himself  In  the  viewer  with  denying 
that  he  *'ba8  no  estate,  right  title,  or  Interest 
in  said  land  and  premises,  or  In  any  part 
thereof."  This  Is  the  <Hily  bint  we  hare  tbat 
be  Is  In  any  way  Interested  In  the  result  of  the 
suit  The  showing  for  contlnaance  ocmslBtod 
ot  an  affldartt  of  defendant's  attorney  and  a 
brief  tel^am  flram  defendant,  and  tite  affl- 
darlts  of  plaintur  In  rebnttel;  and,  Uiougb 
these  had  proven  Insufficient  to  secure  the 
favorable  action  of  tbe  court  in  the  first  in- 
stance, yet  nothing  was  added  to  them  on  tbe 
motion  for  a  new  trial  made  some  nine 
months  latw.  Mo  affidavit  ot  tbe  dtfendant 
Umself  was  at  any  time  presented  to  the 
oourt,  and.  of  course,  the  material  parte  of  bis 
attorneys  affidavit  must  of  necesdty  have 
bem  based  upon  hearsay.  Of  course,  If  tbe 
defendant'e  only  purpose  was  delay,  most  any- 
thing would  do,  but,  to  Invoke  successfully  the 
favorable  discretion  of  the  court,  a  strong^ 
showing  should  have  been  made. 

Tbe  appeal  Is  without  merit  The  order  la 
affirmed. 

I  concur:  ALLBN,  J. 

SMITH,  J.  I  concur  In  the  Judgment  I 
am  not  prepared  to  say  tbat  on  the  showing 
made  by  the  appellant  the  case  should  not 
have  been  continued,  or  that  the  denial  of  a 
continuance  by  the  court  was  not  an  abuse  of 
discretion.    But  In  tbe  absence  of  the  evl- 


BBPOBTBB.  COiL 

dence,  or  of  any  showing  to  tbe  contrary  on 
tbe  motion  for  new  trial,  ^tber  tbe  affida- 
vit of  tbe  defuidant  w  otherwise,  I  think  it 
must  be  presumed,  in  support  of  tile  order  of 
tbe  trial  court  that  tbe  case  was  fftlrly  tried, 
and  the  appellant  in  no  wise  injured  by  his 
absence,  and  that  there  was  no  error  or 
abuse  of  discretion  In  the  denial  of  tbe  motion 
for  new  trial. 


DAYia  T.  BAEBBSFIBLD  Olti  ft  STOCK 

BXCH. 

(Oonrt  of  Appeal,  Second  IHstrlct  California. 
Nov.  16,  1906.) 

Ssr-On  AHn  GomraKBOLUic— Advaetcib  — 
pAKrns. 

Certain  sssodatea  doing  budneas  under  the 
same  name  and  Mtylt  afterwards  admted  by  a 
ewporatlon  organised  by  them,  and  keeplzur  a 
bank  aoeonnt  under  the  same  name^  agrieea  to 
advance  to  Y.  $50  per  month,  and  accept  In 
payment  stock  of  a  corporation  thereafter  to  ba 
organized  at  par.  Y.  executed  receipts  for  nich 
monthly  advances,  which  were  paid  by  tbe 
bank  In  which  the  association  kept  Its  funds. 
Tbe  oorporation,  after  Its  organization,  opened 
an  account  In  Uie  same  bank,  under  tbe  same 
name,  and  Y.,  for  eleven  months  thereaft^, 
continned  to  present  vouchers  for  $60  each 
month  for  mch  advsnees,  which  tiie  bank  paid. 
Held,  that  such  advances  were  not  available 
by  the  corporation  as  a  counterclaim  in  an  ao 
tfon  against  it  on  a  claim  for  T.'s  unpaid  sal- 
ary, which  had  been  assigned  to  plaintiff. 

Appeal  from  Superior  Court.  Kem  Countrt 
J.  W.  Mahon.  Judga 

Action  by  George  J.  Davis  agalnat  the 
Bakerafleld  Oil  &  Stock  Bxcbange.  From  a 
Judgment  in  favor  of  plaintiff,  and  from  an 
ordw  denying  a  new  trial,  defoidant  ap- 
peals. Affirmed. 

Smith  &  Allen,  for  sppellant  Bmmons  ft 
Irwin  and  O.  B.  Young,  for  respondent 

ALLEN,  J.  Action  by  plaintiff,  as  as- 
signee of  one  Young,  to  recover  salary  due 
Young  from  defendant  Judgment  for  i^aln* 
tier,  from  which,  and  an  order  denying  a 
new  trial,  defendant  appeals. 

Tbe  only  question  presented  upon  this  ap- 
peal which  Is  urged  by  counsel  Is  as  to  the 
sufficiency  of  the  evidence  to  support  tbe  find- 
ing that  "It  is  untrue  that  the  defendant  ad- 
vanced to  G.  E.  Young  tbe  sum  of  |1,4&7.56^ 
or  any  other  sum."  Tbe  evidence  discloses 
tbat  a  number  of  persons,  prior  to  May,  1B01« 
wen  engaged  In  business  under  the  same 
name  and  style  aftmrards  adopted  by  a 
corporation  organized  by  tbem;  that  these 
persons  kept  a  bank  account  undw  sucA 
name^  and  entned.  Into  an  agreement  with 
Young  that  they  would  advance  blm  $50  per 
month,  and  accept  In  payment  tlierefor  stock 
of  the  oorporation  thowafter  to  be  organized 
at  Ito  par  value;  and  tbat  upon  the  faith  oC 
this  agreement  Young  executed  receipte  for 
such  monthly  advances,  and  the  same  wwe 
paid  by  the  bank  in  which  the  assodatttm 
kept  Ito  funds.  The  corporation,  after  Ite 
organisation,  opened  an  account  In  the  earn* 
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bank  auder  the  same  name,  and  Young,  for 
11  months  thereafter,  continued  to  present 
his  Touchers  for  $50  during  each  month  on 
accomit  of  such  agreed  advances,  and  the 
same  were  paid  hy  the  bank,  bat  out  of 
which  fund  it  does  not  with  certainty  ap- 
pear. It  is  not  denied  that  a  subsequent 
agreed  salary  of  f  150  per  month  to  Toung 
was  unpaid  to  the  extent  of  $375,  and  that 
tfie  same,  for  valoe,  was  assigned  to  plaintiff, 
for  whl(di  judgment  was  awarded. 

Appellanfa  contention,  however.  Is  that 
these  advances  of  $50  per  month  were  made 
In  fact  by  the  corporation,  through  Its  presi- 
dent, and  constituted  a  valid  counterclaim 
against  plalntlfTs  demand  for  unpaid  salary. 
This  proposition  Is  untenable.  The  court 
was  Jnstlfled  In  finding,  as  it  did,  that  the 
corporation  did  not  make  the  advancements 
and  had  nothing  to  do  with  the  contract  In 
relation  thereto.  If  the  fact  were  conceded 
tttat  the  bank  made  the  payments  out  of 
the  wrong  account,  and  charged  up  the 
vonchera  to  the  corporation  when  they  should 
have  been  charged  to  the  association,  still 
It  would  not  form  the  basis  of  an  action  in 
favor  of  the  corporation  and  againat  Toung, 
and  especially  against  One  who.  In  good 
faith,  for  value,  had  purchased  the  salary 
claim.  But,  as  before  stated.  It  is  not  clear 
that  the  bank  even  paid  the  money  out  of 
the  corporate  fund.  Some  surmises  of  the 
president  of  the  bank  to  that  effect  are  not 
convincing. 

There  is  no  prejndiclal  error  In  the  record, 
and  the  judgment  and  order  are  affirmed. 

W«  concur:  ORAT,  P.  J.;   SMITH,  J. 


Ex  parte  0ATB8. 

(Court  of  Appeal.  Third  District,  Oalifomia. 
Nov.  10,  1906.) 

Habeas  Ck>BP08~-IsABizJTT  or  IvsncMB  to 

AQBEB  on  ZUDQiaVT—DlBJlIBBAL, 

BtUe  33  (78  Fac.  xlil),  providing  that  when 
the  judges  of  a  District  Court  of  Appeal  (ail 
to  a^ee  on  a  jad^meDt  In  an;  canse,  and  their 
opinions  bave  been  forwarded  to  Itie  Supreme 
Coort,  that  court  will  order  such  cause  to  be 
ttanaferred  to  the  Supreme  Conrt  or  to  another 
DiBtrict  Court  of  Api>eal,  to  be  there  beard 
and  determined,  does  not  vply  to  habeas  corpus 
prooeedingB ;  and  where  three  of  the  Justices  fall 
to  agree  in  such  proceeding,  as  required  1^ 
Const  art.  6,  |  4,  the  writ  must  be  dismiaBed. 

AppUeathm  of  W.  W.  Gates  tot  a  writ  of 
babeas  corpus.  Writ  OlamlBsed. 

W.  W.  MIddenoff,  for  petitioner.  B.  3. 
Williams,  for  rwpondent 

CHIPMAN,  P.  J.  The  petition  for  the 
writ  was  ordered  to  be  heard  by  the  conrt 
Under  the  provisions  of  the  Constitution  the 
concurrence  of  three  jnstlcee  shall  be  neces- 
sary to  pronounce  a  judgment  Article  6.  {  4, 
Const  Bnle  83  (78  Pac.  xlli),  provides  that 
«4wn  the  judges  of  a  District  Court  of  Ap- 
peal tail  to  agree  on  a  judgment  In  any 


cause,  and  their  opinions  have  been  forward- 
ed to  the  Supreme  Conrt,  that  court  will  or- 
der such  cause  to  be  transferred  to  the  Su- 
prone  Court  or  to  another  District  Coort  of 
Appeal,  to  be  there  heard  and  determined. 
We  do  not  think  this  rule  applies  to  liabeas 
corpus  proceedii^  In  the  matter  now  be- 
fore US  the  three  justices  constituting  the 
conrt  are  unable  to  agree  upon  the  question 
as  to  whether  or  not  the  conrt  before  which 
the  contempt  proceedings  were  brought  bad 
jurisdiction. 

The  writ  is  therefore  dismissed,  and  the 
petltlomjt  remanded  to  the  custoity  of  the 
Bherlir  of  San  Joaquin  county. 

We  Goncor:  BTTOKISS,  X.;  MCLAUGH- 
LIN, J. 


KING  V.  ELTON  et  aL 

(Court  of  Appeal,  Second  District,  California. 

Nov.  9,  1905.) 

Nbw  Tbiai<— Vebdict— iMFiAomcaiTT  —  Am- 

DAVITS — SUinOIINOT. 

The  affidavits  of  two  credible  jurors  in 
behalf  of  one  moTing  tor  a  new  trial  to  the 
effect  that  there  had  been  a  quotient  verdict, 
as  against  seven  jurors  making  afBdavlts  for  the 
other  party,  was  sufficient  to  snstain  an  ord« 
granting  a  new  trial,  especially  where  the  state- 
ments contained  in  tite  affidavits  of  the  two 
were  not  expressly  denied  or  met  by  any  in- 
consistent statement 

Appeal  from  Superior  Court,  Lot  Angeles 
County;  N.  p.  Conr^r.  Judge. 

Action  by  Mortlm»  A.  King  against  Charles 
Elton  and  others.  From  an  order  granting 
defoidantB  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Stephens,  Sherer  &  Neighbours,  Burrell  D. 
Neighbours,  and  Albert  Lee  Stephens,  for 
appellant  W.  B.  Matthews,  Leslie  Hewitt, 
and  Hartley  Shaw,  for  respondents. 

SMITH,  J.  This  Is  an  appeal  from  an  or- 
der made  after  a  judgment  for  the  plaintiff 
granting  the  defendants  a  new  trial.  The 
motion  was  granted  solely  on  the  ground 
of  misconduct  of  the  jury,  "In  that  the  jurors 
were  Induced  to  assent  to  said  verdict  by  a 
resort  to  the  determination  of  chance." 

The  verdict  was  given  by  9  jurors  out  of 
12,  and  the  order  was  based  on  the  affida- 
vits of  two  of  the  nonconcurring  jurors, 
which  were  to  the  following  effect:  That 
after  all  nine  jurors  had  agreed  upon  a  ver- 
dict "it  was  thereupon  moved  by  one  of  said 
nine  Jurors  that  each  juror  should  put  down 
privately  on  a  slip  of  paper  the  amount 
which  he  favored  for  the  verdict;  that  these 
several  amounts  should  be  added  together 
and  their  sum  divided  by  twelve,  and  that 
the  quotient  so  obtained  should  be  the  amount 
of  the  verdict;  that  said  motion  was  agreed 
to  and  carried  by  the  votes  of  nine  Jurors" ; 
that  this  plan  was  carried  into  effect  re* 
suiting  In  the  adoption  of  the  amount  of  the 
verdict,  "which  amount  was  then  at  once, 
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wltbont  farthw  dlBciwIon  and  consldera- 
ttoQ,  In  pursuance  to  Bald  previous  agree- 
ment, accepted  by  said  nine  jurors  as  to  the 
amount  of  the  verdict,  and  entered  In  the 
form  of  verdict  provided  by  the  court"  To 
rebut  these  affidavits,  the  affidavits  of  7  of 
the  concurrlnjE  Jurors  were  filed,  and  It  Is 
claimed  that  these  contradict  the  affidavits 
filed  by  defendants,  and  that  the  preponder- 
ance of  the  evidence  was  so  great  that  It 
was  an  abuse  of  discretion  In  the  court  to 
grant  the  motion.  But  we  think  neither 
point  can  be  sustained.  The  statement  of 
two  credible  witnesses  against  7  would  have 
been  quite  sufficient  to  sustain  the  decision  i 
of  the  court ;  and  In  this  case  the  statements 
are  not  expressly  denied,  nor  is  there  any- 
thing inconsistent  with  them  In  the  state- 
ments of  defendants'  witnesses. 
The  order  appealed  from  la  affirmed. 

We  OMumr:   OBAT,  P.  J.;  ALLEN,  J. 


BANK  OP  PASO  ROBLES  v.  BLACKBUBN. 

(Court  of  Appeal,  Second  District,  California. 

Nov.  9.  1005.) 

Bills  anu  Nones— PxxADxna—OoHFUiRT— 
Dkybrbivb  Mattbb. 

In  a  suit  on  a  note  secured  by  mortgage, 
which  mortgage  had  been  extinguished  by  agree- 
ment between  the  parties,  it  was  not  necessary 
for  plaintiff  to  allege  the  execution,  of  the  mort- 
gage or  its  extinction;  Code  Civ.  Proc  S  487. 
providing  that  defendant's  answer  shall  contain 
sny  new  matter  constitDtlog  a  defense^ 

Appeal  from  Superior  Court,  San  Luis 
Obispo  County;  E.  F.  Unangst,  Judge. 

Action  by  the  Banli  of  Paso  Robles  against 
Frank  J.  Blackburn.  From  a  judgment  In 
favor  of  plaintiff,  defendant  appeals.  Af> 
firmed. 

Bishop,  Wheeler  &  Hoefier,  Lonla  Lamy, 
and  B.  W.  Putnam,  for  appellant  W.  H. 
SpencCT,  for  respondoit 

SMITH,  J.  The  suit  was  brought  on  the 
promissory  note  of  date  March  12,  1900,  set 
out  in  the  complaint  which  Is  In  the  ordina- 
ry form.  One  of  the  defenses  set  up  in  the 
answer  Is  that  the  note  was  secured  by  a 
mortgage  on  certain  growing  crops,  and  that 
plaintiff  took  possession  of  the  mortgaged 
property  and  sold  the  same.  The  court  finds 
that  the  mortgage  was  executed  to  secure 
the  note  in  suit  "and  also  to  secure  to  plain- 
tiff the  payment  of  such  other  moneys  as 
might  thereafter  be  advanced,"  etc. ;  that 
prior  to  November,  1900,  plaintiff  advanced  : 
to  defendant  under  the  provisions  of  tbe 
mortgage,  the  sum  of  $400,  of  which  $356.80 
has  been  repaid  and  no  more ;  and  "that 
more  than  2^  years  prior  to  the  commence- 
ment of  this  action  all  tbe  security  given 
by  defendant  to  plaintiff  to  secure  the  pay- 
ment of  said  note  and  said  advances  had, 
without  any  act  of  the  plaintiff,  become  value- 
lesB,"  etc  From  the  evidence  it  i^^pears  tliat 
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by  an  agreement  between  the  defendant  and 
the  plalntifTs  agent  the  mortgaged  crop  was 
transferred  by  the  former  to  the  latter  In 
satisfaction  of  the  amount  due  for  advances. 

The  only  point  made  by  appellant  Is  In 
effect  that  It  was  Incumbent  upon  the  plain- 
tiff to  allege  tbe  execution  of  the  mortgage 
and  Its  subsequent  extinction,  and  that  the 
complaint  was  fatally  defective  on  this  ac- 
count But  the  point  Is  obviously  untenable 
for  two  reasons:  The  facts  referred  to  con- 
stituted no  part  of  the  plaintifTs  cause  of 
action,  and  come  clearly  within  the  defiultlon 
of  "new  matter"  (Code  Civ.  Proc.  [Revisers* 
Ed.]  S  437,  and  anthorftles  cited  In  note  on 
page  370  et  seq.);  and,  were  It  otherwise,  tlM 
error  would  be  Immaterial. 

The  judgment  is  affirmed. 

We  concur:  6BAT,  P.  J.;  ALLSN,  J, 


OOUSON  V.  WILSON. 

(Court  of  Appeal,  First  District  Oallfomia. 
Nov.  16,  1905.) 

1.  Easeuents  —  Injuaixs  to  Wats  —  Pun- 

OHASEB    OF    DOIIINANT  ESTATE— DaICAOIB. 

A  person  injuring  a  way  appurteoant  to 
land  is  liable  to  a  subsequent  nurchaser  of  the 
land  ooly  for  tbe  damage  sustained  by  Um  since 
bis  purchase. 

2.  SaUB— EVIDEHCB— ADHIBaiBILnT. 
Where,  in  a  suit  by  a  porctiaaer  of  land 

to  which  a  road  was  appartenoDt  for  injury  to 
the  road  resulting  from  the  removal  of  cuU 
verts,  it  was  shown  that  the  culverts  were  re- 
moved In  November,  1900.  and  that  the  pnr- 
chmier  purchased  tbe  land  In  September,  1909.. 
tbe  court  erred  in  overruling  an  objection  to  a 
question  asked  the  purchaser  as  to  what  the 
oamag-^  had  been  to  the  road  since  the  re- 
moval of  the  culverts,  as  against  tbe  objection 
that  it  did  not  limit  the  damage  done  to  the 
road  since  the  purchaser  became  the  owner  of 
the  land. 

8.  Appeal— Habhuss  Eebob. 

That  the  effect  of  the  fuestlm  could  have 
been  obviated  by  cross-examination  did  not  cure 
the  error. 

4.  Easement  —  Injuries  to  Wats— Findiho 
OF  Damages— EvioKNCK—SuFFiciENCT. 

la  a  suit  by  a  purchaser  of  land  to  which 
a  road  was  appurtenaat,  for  injury  to  tbe  road 
by  reason  of  the  removal  of  culverts  therein,  tbe 
evidence  showed  that  the  culverts  were  removed 
In  November,  1900,  and  that  the  purchaser  be- 
came the  owner  of  the  land  in  September,  1901. 
He  testified  that  the  road  had  been  damaged 
S300.  A  witness  testified  that  it  would  take 
$150  to  replace  the  culverts.  There  was  no  evi- 
dence of  any  damage  to  the  road  after  tbe  pur- 
chaser became  the  owner  of  the  land.  Held, 
that  a  finding  that  tbe  road  of  tbe  purchaser 
was  damaged  $150  was  not  supported  by  the  evi- 
'  dence. 

5.  Same  —  Findings  — Cokstbuctiok— Ma- 
tebialitt. 

A  finding,  In  a  suit  by  a  purchaser  of  land 
to  which  a  road  was  appurtenant  for  injury 
thereto  by  reason  of  the  removal  of  culverts 
therein,  that  the  road  of  the  purchaser  had  been 
damaged  a  specified  sum,  if  construed  as  a  find- 
ing of  the  damage  to  tbe  road  by  the  removal 
of  the  culverts,  was  irrelevant,  unless  it  showed 
that  the  damage  occurred  while  the  porchaaer 
was  the  owner  of  the  road. 
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9.  Asnui.  — Baoc»D— Box  tar  BncFXions— 
Pbesuhptions. 

A  bill  of  ezceptfons  is  preeamed  to  con- 
tain all  the  evidence  material  to  errors  specifiCKL 
and,  in  case  then  is  anjr  evidence  which  will 
overcome  that  in  the  bill,  it  ia  the  duty  of  the 
respondent  to  cause  it  to  be  incorporated  therein. 

Appeal  from  Superior  Court,  Santa  Cnu 
County;  Lucas  F.  Smith,  Judge. 

Action  by  W.  B.  Gouson  against  John  Wil- 
liam Wilson.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed. 

J.  El  Gardner,  for  appellant.  Hugh  B. 
Osbwn  and  Ben].  K.  Knlgbt,  for  re^Mmdent. 

HARRISON,  P.  J.  The  plaintiff  Is  the 
owner  of  a  tract  of  land  In  Santa  Cruz  coun- 
ty bordering  upon  the  county  road  leading 
from  WatsonvUle  to  Santa  Cruz,  upon  which 
there  Is  a  right  of  way  appurtenaut  to  an 
adjacent  tract  of  land  known  as  the  "Wilson 
Ranch,"  and  extending  therefrom  to  the 
county  road.  For  the  purpose  of  enjoying 
this  right  of  way,  the  owners  of  the  Wilson 
ranch  constructed  a  roadway  about  18  years 
ago  across  the  plaintiff's  land,  with  several 
culverts  therein,  for  the  purpose  of  carry- 
ing below  the  road  the  surface  water  that 
would  otherwise  accumulate  upon  the  upper 
or  higher  slopes  of  the  land.  In  November, 
1900,  the  plaintiff  destroyed  these  culverts, 
with  the  result  that  thereafter  the  water 
flowed  along  the  road,  washing  It  ont  and 
making  It  almost  impassable  for  vehicles, 
and  carrying  much  debris  down  apon  the 
lower  portion  of  the  land.  The  defendant 
became  a  part  owner  of  the  Wilson  ranch 
in  September,  1901,  and  thereupon  entered 
into  possession  thereof,  and  thereafter  used 
the  said  roadway  In  passing  back  and  forth 
between  bis  ranch  and  the  county  road.  Af- 
ter he  went  Into  possession  of  the  ranch  the 
plaintiff  demanded  of  him  that  he  repair 
the  roadway  and  fill  it  in  and  grade  It  In 
such  a  manner  that  the  surface  water  would 
not  be  cast  upon  the  lands  below  the  road; 
and  upon  his  refusal  to  do  so  brought  this 
action  to  have  the  road  declared  a  nuisance, 
and  to  recover  damages  sustained  by  him  by 
reason  of  Its  defective  condition.  The  de- 
fendant in  his  answer  to  the  complaint,  and 
also  by  way  of  cross-complaint  against  the 
plaintiff,  set  forth  many  of  the  above  facts, 
and  alleged  that  by  reason  of  tbe  acts  of 
the  plaintiff  in  destroying  the  said  culverts 
and  making  tbe  road  Impassable  he  had  sus- 
tained damage  by  being  delayed  in  marketing 
his  produce  and  In  the  enjoyment  of  bis 
right  to  pass  along  tbe  road,  and  that  the 
road  belonj^ng  to  him  had  also  been  dama- 
ged In  the  sum  of  $300.  The  cause  was  tried 
\>y  tbe  court,  and.  in  addition  to  finding  the 
facts  above  set  forth,  it  also  found  that  tbe 
plaintiff  had  not  been  damaged  by  any  of 
the  acts  of  tbe  defendant,  and  that  deftndant 
had  not  sustained  any  damage  by  being  de- 
layed In  marketing  his  produce  or  In  the  en- 
joyment of  his  rieht  to  pas-*  over  the  road, 
but  that  he  had  been  damaged  In  tbe  sum 


of  ¥160  by  reason  of  the  wrongful  removal 
of  the  culverts  by  the  plaintiff.  Judgment 
was  thereupon  rendered  In  favor  of  the  de- 
fendant and  against  the  plaintiff  for  the  sum 
of  $150,  with  a  perpetual  injunction  against 
the  plaintiff  from  in  any  way  interfering 
with  the  defendant's  free  use  and  enjoyment 
of  the  road,  A  motion  for  a  new  trial  was 
made  by  the  plaintiff  and  denied,  and  from 
this  order  the  present  appeal  has  been  taken. 

At  the  trial  of  the  cause  the  defendant 
was  called  as  a  witness  in  his  own  behalf, 
and.  after  testifying  tliat  the  plaintiff  had 
removed  tbe  culverts  In  November,  1900, 
and  that  he  bad  become  the  owner  of  the 
Wilson  ranch  in  September,  1901,  was  ask- 
ed: "What  has  been  your  damage,  If  any, 
Mr.  Wilson,  to  the  road  since  the  tearing 
out  of  these  culverts  one  year  ago  last  Nov- 
ember?" To  this  question  the  plaintiff  ob- 
jected on  the  ground  that  it  was  incompe- 
tent, irrelevant,  and  Immaterial,  and  that 
the  Question  was  not  limited  to  the  damage 
done  to  the  road  since  the  defendant  became 
one  of  its  owners.  The  objection  was  over- 
ruled, and  an  exception  taken  by  the  plain- 
tiff to  the  ruling  of  the  court  The  objec- 
tion to  this  question  should  have  been  sus- 
tained. Tbe  plaintiff  Is  not  liable  to  the 
defendant  for  any  injury  done  to  the  road 
while  it  was  the  property  of  another,  nor  is 
the  defendant  entitled  to  any  damages  which 
be  had  not  himself  sustained.  He  was  a 
stranger  to  the  property  when  the  culverts 
were  destroyed,  and  could  recover  from  the 
plaintiff  only  such  damage  as  tbe  plaintiff 
bad  caused  him  after  he  became  tbe  owner, 
and  when  this  objection  was  pointed  out  the 
court  should  have  directed  the  defendant 
to  limit  the  inqnlry  as  suggested  by  the  ob- 
jection. Tbe  contention  of  tbe  respondent 
that  the  effect  of  the  question  could  have 
been  obviated  by  cross-examination  does  not 
cure  the  error.  If  no  objection  had  been 
made  to  the  question,  the  appellant  would 
have  had  the  right  to  show  in  his  defense 
that  tbe  damage  was  caused  at  a  time  when 
he  would  not  be  liable  therefor,  but  he  had 
also  tbe  right  to  Insist  that  the  respondent 
should  show  that  it  was  caused  at  a  time 
when  be  would  have  been  liable.  Tha  bur- 
den was  upon  Qie  respondent  to  establish  tats 
right  of  recovery  by  competent  and  relevant 
evidence.  He  was  not  entitled  to  intro- 
duce irrelevant  evidence  and  throw  upon  his 
adversary  the  burden  of  overcoming  Its  ef- 
fect by  showing  Its  irrelerancy. 

Although  ttafl  defendant  was  tinis  asked. 
"What  has  been  your  damage  to  the  road 
since  the  tearing  out  of  tbe  culvertsr'  he 
only  testified  tn  reply  that  "the  road  has 
beat  damaged  to  the  extent  of  $300."  No 
other  evidence  was  given  of  any  damage 
sustained  by  him,  and  the  court  accordtnt:Iy 
found  against  such  allegations  of  individual 
damage.  He  further  testified  that  within 
a  week  after  tbe  cnlTertfi  were  taken  ont 
tiiere  were  heavy  rains,  and  that  that  was 
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when  most  of  the  damage  wai  done  to  the 
road;  that  he  based  hlB  teattmony  of  (300 
damages  on  the  cost  of  r^atrlng  the  road 
and  fixing  It  np  again  aa  It  was;  that  It 
had  not  been  repaired  at  all.  Another  wit- 
ness testified  that  it  wonld  cost  flSO  to  re- 
place the  cnlverts.  There  was  no  evidence 
of  any  damage  done  to  the  road  by  the  plain- 
tiff, or  that  the  road  had  been  In  any  respect 
damaged  after  the  defendant  became  an  own- 
er of  the  Wilson  ranch,  and  it  must  be  held 
that  the  evideoce  was  Insufficient  to  snstaln 
the  finding  of  the  court  that  "the  defendant 
has  been  damaged  in  the  sum  of  $100  by  the 
wrongfol  remoTal  of  the  colverta  by  the 
plaintiff,"  or  Its  other  finding  that,  by  rea- 
son of  the  wrongful  removal  of  the  cnlverta 
by  the  plaintiff,  "the  road  of  the  defendant** 
has  been  damaged  in  the  snm  of  $160.  There 
was  no  "road  of  the  defendant**  when  the 
culverts  were  removed;  but,  If  this  latter 
finding  Is  to  be  construed  as  simply  declar- 
ing the  damage  done  to  the  road  by  tbe 
removal  of  the  culverts,  then  it  is  Irrelevant 
to  any  right  of  the  defendant,  unless  shown 
to  have  been  caused  while  be  was  tbe  own- 
er of  the  road. 

Tbe  respondent  is  in  error  In  suggesting 
that  this  finding  la  to  be  sustained  upon  the 
ground  that  there  may  have  been  other  evi- 
dence In  its  support  than  such  as  Is  set 
forth  In  the  bill  of  exertions.  It  la  to  be 
presumed  that  the  bill  of  exceptions  contains 
all  the  evidence  given  at  tbe  trial  which 
Is  material  to  tiie  points  specified  as  error. 
Abbey  Homestead  Ass'n  t.  WUlard,  48  GaL 
614;  Judson  t.  Lyford.  84  OaL  606,  24  Pac. 
286.  If  there  was  any  evidence  which  wonld 
explain  m  overcome  that  aet  forth  In  tbe 
bin.  It  waa  the  duty  of  tbB  reqmndent  to 
cause  It  to  be  Incorporated  tiiereln. 

Certain  other  findings  are  objected  to  aa 
not  snatalned  by  the  evidence—tor  instance, 
the  finding  that  the  defendant  Is  the  "sole 
owner"  of  tbe  Wilson  ranch,  or  that  be  was 
an  owner  at  any  time  prior  to  B^tember, 
1901,  or  that  tiie  defendant  la  tbe  owner  of  a 
private  road.  Instead  of  a  rlg^t  of  way  over 
tbe  lands  of  the  plaintiff,  or  that  he  la  en- 
titled to  have  tbe  same  left  free  and  unob- 
structed by  Oie  plaintiff;  but,  as  the  order 
denying  a  new  trial  must  be  reversed,  and 
tbeae  objections  may  not  exist  when  an- 
other trial  Shan  be  bad,  It  Ui  unnecessary 
to  give  them  further  consideration. 

Tbe  order  denying  a  new  trial  is  reversed. 

We  concur:  HALL,  J.;  GOOPBB,  J. 


KIPP  V.  0*MELVHNT  et  aL 

(Oonrt  of  Appeal,  Second  District.  Oalifornla. 
Nov.  9,  1906.) 

1.  Tbustb— PowEBs  or  Tansms— MoBTOAQx 
or  Pbopebtt. 

Where  property  sabject  to  a  tmst  deed 
waa  Incambered  with  tax  sales  and  administra- 
tion utpeoaes,  and  ths  deed  authorized  the 


trostee  to  borrow  a  earn  mffident  to  pay  the  In- 

combrancea,  and  to  execute  prominory  notes 
and  such  mortsages  as  might  be  necessary  to 
obtain  money  to  pay  off  sach  incumbrances,  and 
to  redeem  from  tax  sales,  and  to  make  one  or 
more  mortgages  for  the  payment  of  the  snms 
necessary  to  pay  off  the  diarges  upon  the  prop- 
erty, the  troBtee  was  authorised  to  nutttgage 
any  part  of  the  property,  and  was  not  re- 
quired, in  executing  the  mortgage,  to  Inclnde 
the  whole  of  the  property  therc^,  and  was  fur- 
tbw  authorised  to  itay  off  the  claims  on  an  in- 
cumbrancer by  executing  the  morteage  directly 
to  him  to  secure  tbe  amount  thereof. 
2.  Sahc— lupUEP  PowKBS  or  TBTrem. 

Where  a  trustee  conforms  witii  the  pro* 
visions  of  a  trust  in  their  true  spirit  and  mean- 
ing, he  may  adopt  measures  and  do  acts  which, 
though  not  q>ecified  in  the  trust  instrument, 
are  unpUed  In  its  general  directions  and  are 
reasonable  and  pn^er  means  tor  making  them 
effectual. 

Appeal  from  SupM'iOT'  Court  San  Di^ 
County;  B.  8.  Torrance,  Judge. 

Action  by  Sylvester  Klpp  against  H.  W. 
O'Melveuy  and  othws.  From  a  Judgment  in 
favor  of  platotlfl,  defendanto  appeaL  Af- 
firmed. 

Rehearing  denied  by  Court  of  Appeal,  De- 
cember 9,  1906;  by  Supreme  Court  January 
8,  1906. 

Wlthlngtxm  St  Carter,  Mdfott  ft  Hannon, 
H.  W.  O'Melveuy,  and  Works,  Lee  ft  Wnrka^ 
tor  aKtellants.  Steama  ft  Sweet  tor  re- 
spondut 

OONRBT,  E^iedal  Judge.  In  tbla  aetton, 
a  decree  waa  entered  In  favor  of  reqKndnt 
EJpp,  foreclosing  a'  certato  mortgage  Tbis 
mtntgage  bad  been  executed  to  Kipp  br 
Carlos  Olvera,  as  trustee  under  a  certain 
deed  of  trust.  The  mortgage  waa  given  to 
•ecure  a  promissory  note  made  by  the  trostee 
to  the  mortgagee.  Some  time  before  the  ex- 
ecution of  aaid  note  and  mortgage,  the  ap- 
pellants Smith  and  others,  together  with  cer- 
tain other  owners— all  of  them  being  tenants 
in  oomnKHH- bad  executed  to  said  Olvera  a 
deed  granting  to  him,  aa  trustee,  certain  real 
property,  of  which  aald  mortgaged  premises 
are  a  part  Hie  ^totlff  claims  that  tbe 
mortgage  waa  made  In  the  course  of  the 
trustee's  performance  of  bis  duties  as  such 
trustee,  and  In  conformity  with  the  powers 
conferred  upon  htm  by  the  trust  deed.  The 
appellants,  as  ownexa  of  toterests  In  aald 
property  and  beneficiaries  of  aald  trust  deed, 
appeal  from  tbe  decree;  and  they  contraid 
here  that  said  mortgage  waa  not  executed 
for  a  purpose  named  by  the  trust  deed,  and 
was  not  within  the  scope  of  the  powers 
conferred  upon  the  trustee,  and  that  there- 
fore, said  Instrument  Is  void. 

From  the  trust  deed  It  appears  that  at 
Its  date  the  real  prop^ty  described  therein 
was  subject  to  various  incumbrances,  such 
as  tax  sales  and  administration  expenses  of 
an  estate;  that  the  trustee  was  authorized 
'*to  borrow  upon  said  real  property  a  sum 
sufficient  to  pay  the  Incumbrances  existing 
thereon,'*  and  to  execute  "such  promissory 
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note  or  notes  and  such  Indentnre  or  Inden- 
ture* of  niOTtgage  as  may  be  necessary 
*  *  *  for  tbe  porpose  of  obtelnlng  money 
to  pfty  off  and  dtsdiarge  the  cbargea  existing 
against  ftaid  lands."  He  la  further  author- 
ized to  redeem  from  snch  tax  sales  as  can 
be  redeemed  ftom,  and  he  la  mode  the  sole 
jDdge  of  tSie  advlaablUly  ot  contesting  any 
of  sncb  tax  sales.  Xt  is  farther  piorlded  fliat 
he  "shall  have  power  to  mahe  one  or  more 
mortgages  for  tb»  paymoit  of  tbe  Boms 
necessary  to  pay  off  the  charges  opon  said 
IwivertT'*'  The  plaintiff,  Klpp^  at  tbe  time 
of  tbe  cEi»ciition  ot  the  DMntgage,  was  the 
owner  of  certain  oertlflcatea  of  tax  sales 
against  4,277  acres  of  said  land.  The  trustee 
and  BJpp  agreed  upon  tbe  amount  of  tbe 
hKumbraucea  against  the  land  by  reason  of 
Bald  tax  sales.  Pursuant  to  an  agreement 
thereuixm  made  between  them,  the  trustee 
paid  the  amount  of  Klpp's  claims  against  the 
properlj  by  executing  the  note  and  mortgage 
whldi  are  tbe  subject  of  this  action;  and, 
tberCTpon,  and  In  consUmtlon  thereof,  the 
plaintiff  released  all  of  hta  said  former 
dalms.  The  amount  of  land  covered  by  t3w 
mortgage  Is  flOO  acres.  On  bdulf  of  the 
appellants  it  is  argued  that  the  trustee  In 
executing  said  mortgage  exceeded  bis  powers 
in  tiiat  he  mortgaged  a  part  of  the  ivemises 
described  In  tbe  trust  deed,  when  be  was  only 
authorised  to  mtHrtgage  tbe  whole;  asA  also 
in  that  he  mortgage  In  consideration  of  tbe 
surreo^r  and  cancelation  of  tax  certlflcates, 
whereas  lie  was  only  authorized  to  mortgage 
as  secnrilT  tor  money  that  he  might  receive 
as  a  direct  cash  loan. 

We  are  of  tbe  opinion  that,  by  virtue  of 
said  trust  deed,  the  trustee  was  empowered 
to  mortgage  any  part  of  said  lands,  when,  in 
tbe  course  of  performance  of  Us  dul?  to  get 
rid  of  tbe  Incumbrancea  thereon,  be  should 
find  It  eq)edlait  to  make  such  mortgage. 
Tbe  trust  deed  does  not  contain  apt  words 
to  Indicate  an  Intention  that  any  mortgage 
made  by  tbe  trustee  must  necessarily  include 
all  of  the  trust  property.  We  are  further 
of  the  c^tnlon  that  the  trustee  was  authorized 
to  pay  off  plaintiff's  claims  hy  executing 
this  mortgage  to  secure  the  amount  thereof. 
There  is  no  substantial  difference  between 
that  transaction  and  the  transaction  of  bor< 
rowing  tbe  same  amount  of  money  from 
a  Odrd  party  In  order  to  pay  such  money 
over  into  the  hands  of  Klpp.  Where  a 
trustee  conforms  with  the  provisions  of  tbe 
trust  in  their  true  spirit  and  meaning,  be 
has  authority  "to  adopt  measures  and  to  do 
acts  which,  though  not  specified  In  the  Instm- 
ment,  are  Implied  In  Its  general  directions, 
and  are  reasonable  and  proper  means  for 
making  tbem  effectuaL"  2  Pomeroy's  Equity, 
I  1062;  Gilbert  v.  Penfleld,  124  Cal.  234,  B6 
Pac.  1107.  A|n>ellants  do  not  dispute  this 
proposition.  They  simply  contend  that  tbe 
DK^tgage  made  by  Olvera  was  not  such  a 
mortgage  m  should  be  held  to  be  wltbin  tbe 
scope  ot  the  power  to  mortage,  as  limited 


by  tin  terms  of  the  trust  deed.  And  as  we 
do  not  agree  with  the  appellants  on  this 
question  concmilng  tbe  scope  of  that  power, 
there  is  no  further  ground  for  discussion  of 
the  casa  In  tb^  final  brief,  appellants  re- 
peatedly urge  that  the  trustee  was  plainly 
violatiiv  fho  provisions  of  the  tmst,  because 
he  wat  mortgaging  more  than  four-fifths  of 
the  pTOpaty  in  wder  to  release  only  a  part 
of  tbe  incumbrances.  It  Is  sufBdent  to  re- 
ply, 13iat  the  mortgmre  covers  lees  than  <Hie- 
elgbth  of  the  land  described  In  tbe  trust 
deed.  8o  fiir  as  appears  fnmi  tbe  recu^ 
this  mortgage  may  have  been  the  very  best 
or  the  only  measure  then  available  to  Uie 
trustee,  in  meeting  his  obligation  to  save  tbe 
whole  pnqmty  ultimately  for  tbe  owners, 
whose  interests  he  represented. 
Tbe  judgment  appealed  from  is  affirmed. 

We  concur:  ORAT,  P.  J.\  ALL3SN,  J. 


BRAUNTON  ft  ROBERTSON  v.  SOUTH- 
ERN PAO.  CO. 

(Conrt  of  Appeal,  Third  District,  California, 
Nor.  11, 1906:  On  Rehearing,  Dec.  11, 1905.) 

1.  Oabsiebs— Loss  ow  OoooB— NnuoniGi — 
Tbiai.— QDBsnons  ov  Law. 

Where  the  facts  In  relation  to  tbe  loss 
by  fire  at  a  depot  of  goods  Intrusted  to  a  rail- 
road are  undi^ted,  the  question  of  negligence 
on  the  part  of  the  railroad  Is  ons  of  Ibm  for  the 
conrt 

[Ed.  Note. — For  cases  In  point,  see  vol.  9; 
Cent  Dig.  Carriers,  I  680.] 

2.  Same— Abbival  or  Goons— Noncv  to  Oon- 
BionsB— SusnoiKncT. 

Where  the  consignee  of  goods  is  not  pres- 
ent to  receive  verbal  notice  of  their  arrival,  a 
notice  sent  through  the  mail  to  lolBclent 
8.  Saicb— NsoLiQxnos  ov  Cabbisb. 

A  railroad  was  not  negligent  in  not  notify- 
ing the  coniknee  of  the  arrival  of  the  goods  so 
as  to  enable  him  to  have  removed  them  oetween 
their  arrival  and  their  destmctlon  by  fire,  where 
the  consignee  left  town  early  in  the  morning  of 
the  day  the  goods  arrived,  and  did  not  return 
nntil  the  afternoon  of  that  day,  when  the  goods 
were  burning  or  bad  been  consumed. 
4.  Sahi— Actions— PuEAOiRCt—VABiAnos. 

A  variance  between  a  complaint  to  enforce 
the  common-law  liability  of  a  carrier  for  the 
loss  of  goods  and  evidence  showii«  a  nedal 
contract  between  plalntifFs  and  the  carrier  Is 
such  as  ta  justify  a  nonsuit 

On  Rehearing. 

6.  Tbiai/— NoMStnr— When  Pbopxb. 

A  nonsuit  can  only  be  granted  when  there 
is  no  evidence  whatevor  to  support  plaintiff's 
cause  of  action. 

Appeal  from  Superior  Court;  Sacramento 
Oounty;  Peter  3.  Shields,  Judge. 

Action  by  Braunton  ft  Robertson  against 
the  Southern  Pacific  Company.  From  a  Judg- 
ment of  dismissal,  plaintiffs  appeal.  Af- 
firmed. 

Rehearing  denied  by  Court  of  Appeal,  De- 
cember 11,  1905;  by  Supreme  Oourt,  January 
10,  1906. 

W.  A.  Gett,  for  appellants.  Devlin  &  Dev- 
lin, for  respcmdent 
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BCOELBS,  3.  This  Is  an  appeal  hj  the 
plaintiffs  from  a  Judgment  dlsmiaslog  tbelr 
action  upon  motion  of  defendant  for  nonsuit 
and  motion  granted. 

The  complaint  Is  for  damages  In  the  sum 
of  $387,18  against  the  defendant  for  failure, 
as  a  common  carrier,  to  carry  from  Sacra- 
mento and  deliver  at  Wheatland  to  the  con- 
signee certain  moldings  and  other  building 
material,  said  defendant  having  undertaken 
and  agreed  to  do  so;  alleging  as  follows: 
"That  defendant  did  not  safely  carry  and 
deliver  the  said  goods  pursuant  to  said  agree- 
ment, but,  on  the  contrary,  defendant  so 
negligently  and  carelessly  carried  and  hauled 
the  some  In  his  calling  as  common  Garrier* 
tbat  the  said  goods  were  wholly  destroyed 
and  lost  to  the  plaintiffs." 

Defendant's  answer  denies  all  the  material 
allegations  of  the  complaint,  and  alleges  that 
tbe  goods  were  received  by  It  under  a  special 
contract,  which  contained  the  following :  "De- 
livery ;  Freight  carried  by  this  line  most  be 
removed  from  the  station  Immediately  on  Its 
arrival,  being  at  owner's  risk  thereafter,  and 
if  not  taken  within  24  hours  after  arrival  It 
may  be  stored  at  tbe  owner's  risk.  Responsi- 
bility: Tbe  responsibility  of  this  company 
and  each  succeeding  carrier  for  loss  or  dam- 
age does  not  extend  beyond  its  own  line. 
None  of  said  carriers  Is  to  be  liable  for  any 
loss  or  damage  of  any  kind,  except  such  as 
may  be  proximately  caused  by  Its  negligence." 
Tbere  Is  stU)  another  clause  In  the  agreement 
referred  to  In  tbe  answer,  which  reads  as 
follows:  "  •  •  •  We  hereby  agree  that 
none  of  the  said  carriers  is  to  he  liable  for 
any  loss  or  damage  of  any  kind  except 
such  as  may  be  caused  by  its  gross  n^U- 
gence.   ♦  • 

There  seems  to  have  been  a  failure  of 
plaintiffs  to  execute  this  release  claim,  and 
therefore  it  could  have  no  binding  effect 

The  execution  of  this  written  contract  was 
admitted,  and  went  In  evidence  without  ob- 
jection on  cross-examination  of  plaintiffs* 
witnesses  and  as  a  part  of  plaintiffs'  case, 
and  the  bill  of  exceptions  contains  the  fol- 
lowing stipulation  relstlng  thereto:  "It  Is 
hereby  stipulated  that  at  the  time  of  the 
making  of  the  aforesaid  shipping  order,  the 
said  Southern  Pacific  Company  made  and 
delivered  to  the  said  Braunton  &  Robertson 
a  shippliM;  receipt  signed  by  it  which  was 
and  Is  in  the  words  and  figures  tbe  same 
as  the  foregoing  sblpplng  order,  and  on  the 
back  of  said  shipping  receipt  was  and  is 
the  same  words  and  figures  as  those  con- 
tained on  the  back  of  tbe  foregoing  shipping 
order,  and  tbe  said  shipping  order  and  ship- 
ping receipt  constituted  the  contract  between 
the  aforesaid  parties,  as  plead  In  tbe  an- 
swer." Plaintiffs  also  admit  In  their  brief 
tbat  defendant  could  limit  Its  liability  as  a 
common  carrier.   Civ.  Code,  S  2174. 

On  July  3,  1903,  plaintiffs  delivered  to  tbe 
defendant  at  Sacramento  the  goods  mention- 
ed, to  be  shipped  to  Wheatland  and  there  to 
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be  delivered  free  on  board  cars  to  one  3.  A. 
Swanton;  tbe  plaintiffs  signing  the  sblpplng 
order,  and  defendant  executing  and  deliver- 
ing to  plaintiffs  the  said  shipping  receipt.  In 
relation  to  which  tbe  above  stipulation  was 
made.  On  July  4.  1903.  about  1  or  1:30 
o'clock  p.  m.,  tbe  car  In  which  the  said  goods 
were  contained  arrived  at  Wheatland  and 
was  set  out  on  a  siding  In  front  of  de- 
fendant's warehouse  ready  to  be  unloaded. 
Wheatiand  Is  a  town  of  600  or  700  Inhabit- 
ants, and  at  8  o'clock  a.-  m.  of  July  4th  the 
consignee,  with  many  cltlzCTS,  had  gone  to 
Lincoln  to  a  celebration,  and  lUd  not  return 
until  about  3:30  o'clock  p.  m.  of  that  day. 
About  2:30  o'clock  the  same  afternoon  a  fire 
started  In  a  dwelling  situated  abont  125  or 
150  yards  from  the  depot,  and  where  the  said 
car  was  standing  and  spread  rapidly  In  tbat 
direction,  burning  and  consuming  several 
buildings  before  reaching  the  depot  The  car 
containing  said  goods,  three  other  cars,  the 
depot,  warehouse,  and  freight  shed  all  caught 
from  this  fire  and  were  burned.  There  was 
no  switch  engine  at  the  station;  tbe  trains 
doing  their  own  switching.  Tbe  assistant 
station  agent  and  a  warehouseman,  defend- 
ant's employ^,  were  present  and  assisted 
with  buckets  and  a  hose  to  put  out  the  fire, 
but  the  fire  reached  the  car  in  30  minutes 
after  starting,  and  said  car  could  not  l>e 
saved,  and  the  said  car  and  Its  contents  were 
consumed.  Tbere  was  no  claim  to  tbat  effect 
and  no  evidence  tbat  tbe  fire  was  started  by 
this  defendant  or  through  any  negligence  of 
any  of  Its  agents  or  servants.  There  was  no 
evidence  on  the  part  of  plaintiffs  tending  to 
show  negligence  on  tbe  part  of  defendant 
Plaintiffs  proved  the  delivery  of  the  goods  to 
defendant  to  be  carried  to  Wheatland,  that 
they  were  so  carried,  the  value,  and  nonde- 
livery, because  being  destroyed  by  fire  after 
tbelr  arrival  at  Wheatland  and  while  still  In 
the  car.  At  the  close  of  plaintiffs'  testimony 
defendant  moved  for  a  nonsuit  wbidi  was 
granted. 

The  contention  of  plaintiffs  is  that  hav- 
ing proved  the  shipment,  value,  nondelivery,* 
aud  the  destruction  of  tbe  goods,  tbe  burden 
of  proving  the  loss  to  have  been  from  causes 
other  than  tbe  negligence  of  tbe  defendant 
was  upon  defendant,  and  therefore  a  nonsuit 
should  not  have  been  granted.  All  the  facts 
In  relation  to  tbe  loss  and  the  cause  thereof, 
tbe  conditions  at  the  depot  and  what  was 
done  by  defendant's  agents,  servants,  and 
employes  toward  extinguishing  tbe  flre  and 
to  preserve  the  ssid  goods,  was  fully  gone 
Into  In  plaintiffs'  case,  in  the  direct  and 
cross-examination,  the  defendant  showing 
by  tbe  cross-examination  all  that  appar^t- 
ly  could  be  shown  In  relation  to  no  negli- 
gence on  tbe  railroad's  part  and,  the  facts 
being  undisputed,  the  question  of  negligence 
becomes  one  of  law,  and  the  mere  deduc- 
tion as  to  whether  there  was  negligence  on 
the  part  of  tbe  defendant  which  proximately 
or  at  all  contributed  to   the  loss  or  not 
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<•  a  coodoslon  of  law  for  tlw  conrt  to  reach 
In  passing  opon  the  motion  for  a  nonsuit 
Flamming  t.  W.  P.  R.  R.  Co..  49  Cal.  253; 
Fagondes  v.  Central  P.  R.  R.  Ga,  79  Cal. 
97,  21  Pac.  437,  S  L.  R.  A.  824;  Oreracra  t. 
Blake,  82  Cal.  77.  22  Pac  979. 

It  seems  to  me,  under  the  authority  of 
Wilson  T.  Cal.  C.  R.  R.  Co..  94  Cal.  166.  29 
Pac  861.  17  li.  R.  A.  686,  and  tiie  authorities 
there  cited,  that  where  a  common  carrier 
undertakes  to  carry  goods,  and  the  undertak- 
ing la  under  a  special  contract  exempting 
aucb  carrier  from  liability  for  loss  or  dam- 
age, excepting  for  negligence,  and  the  goods 
are  burned  while  In  the  possession  of  the  car- 
rier, and,  when  sued  to  recover  for  the  prop- 
erty,  he  sets  up  the  fire  and  that  destructlou 
of  the  goods  was  by  no  negligence  of  his,  the 
burden  of  proof  will  be  upon  htm  to  show 
that  the  loss  did  not  occur  by  reason  of  any 
negligence  of  his.  A  contrary  rule  exists,  I 
know.  In  some  other  states,  notably  la  Indi- 
ana and  New  York,  as  shown  by  authorities 
from  those  states,  presented  by  defendant  In 
Its  brief. 

But  to  my  mind  It  la  Immaterial  what  the 
rule  may  be  In  this  state,  so  far  as  this  case 
Is  concerned,  for  the  whole  question  of  the 
fire,  so  far  as  defendant  was  concerned,  was 
fully  gone  Into  by  plaintiffs  In  their  examina- 
tion In  chief  of  the  witnesses  and  by  the  de- 
fendant In  Its  cross-examination  of  plilntlffs* 
witnesses.  And  this  testimony  showed  clear- 
ly that  the  defendant  was  not  guilty  of  negli- 
gence or  want  of  proper  care.  True  It  might 
be  said  defendant  should  have  notified  the 
consignte  Immediately  of  the  arrival  of  the 
goods,  so  that  he  might  have  removed  them 
between  the  hour  of  tbeir  arrival  and  the 
time  when  the  Are  occurred.  In  this  respect 
all  that  would  be  required  would  be  that 
notice  be  sent  through  the  mall,  where  the 
consignee  was  not  present  to  receive  any 
verbal  notice.  But  the  testimony,  undisput- 
ed, shows  that  the  consignee  left  town  at  8 
o'clock  a.  m.  of  the  day  the  goods  arrived 
and  did  not  return  until  3:30  o'clock  p.  m., 
when  the  goods  were  burning  or  had  been 
consumed.  Under  the  circumstance  of  the 
fire  It  becomes  Immaterial  whether  there 
was  any  notice  attempted  to  be  given  the 
consignee,  at  that  freight  was  not  delivered 
on  July  4tb  or  other  holidays,  or  that  the 
goods  were  not  unloaded  on  arrival  and 
put  in  the  warehouse^  The  consignee  could 
not  have  been  notified  to  take  the  goods 
away  before  their  destruction  by  the  fire. 
Upon  these  grounds  we  think  the  nonsuit  was 
IHoperly  granted. 

Another  cause  for  the  nonsuit  argued  by 
the  defendant  Is  that  the  complaint  proceeds 
upon  the  theory  that  the  liability  of  defend- 
ant for  the  loss  of  the  goods  was  the  com- 
mon-law liability  of  a  common  carrier,  and 
that  it  was  rraponslble  unless  It  could  show 
that  the  loss  was  the  result  of  some  inherent 
defect,  the  act  of  a  public  enemy,  the  act  of 
law.  or  the  act  of  God,  and  that,  when  It 


cornea  to  the  proof.  It  was  shown  that  the 
liability.  If  any,  must  be  determined  by  the 
special  contract  under  which  the  goods  were 
received  and  carried  to  Wheatland.  The 
special  contract  was  set  up  and  pleaded  In 
the  answer,  and  the  admission  of  plaintiffs 
that  It  constituted  the  contract  between 
themselves  and  the  carrier,  seems  to  me, 
shows  such  a  variance  between  the  complaint 
and  plaintiffs*  proof  as  would  justify  a  non- 
suit on  motion  of  defendant 

As  the  nonsuit  was  properly  granted  upon 
other  grounds  herein  stated,  we  do  not  deem 
It  necessary  to  decide  the  question  as  to  who 
has  the  right  to  sue — the  consignor  or  con- 
signee. 

The  judgment  la  afDrmed. 

We  concur :  GHIP3IAN,  P.  J. ;  McLAUOH- 
LIM.  J. 

On  Rehearing. 

BUCKLES.  J.  This  is  a  petition  for  re- 
hearing. Petitioner  Insists  that  his  authori- 
ties all  unite  In  showing  that  a  nonsuit  can 
only  be  granted  when  there  Is  no  evidence 
whatever  in  supporting  plaintiffs*  cause  of 
action.  We  agree  with  this  contention.  In 
the  opinion  in  the  case  we  rehearsed  the 
evidence  very  fully,  and  there  is  absolutely 
no  evidence  of  negligence  on  the  part  of  the 
railroad  company.  Aa  we  are  still  of  the 
opinion  l^t  the  nonsuit  was  properly  grant- 
ed, we  see  no  reason  for  granting  a  rehear- 
ing. 

The  petition  for  rehearing  is  denied. 

We  concur:  CHIPMAN,  P.  J. ;  MCLAUGH- 
LIN, J. 


HAHONBY  T.  AMERICAN  LAND  ft  WA- 
TER CO. 

(Court  of  Appeal,  First  District,  Oallfomla. 
Nov.  16.  1905.) 

1.  Appeal  —  FBEanuFnoKB  —  Evxdengi  Not 

IN  RBCOBD. 

Where  the  Judgment  of  the  lower  court  was 
fully  sustained  by  its  findings  of  fact,  it  must 
be  aaaumed,  in  the  absence  of  a  bill  of  excep- 
tions, that  those  findings  were  supported  by 
relevant  and  competent  evidence,  free  from  any 
objection  on  the  part  of  appellant. 

2.  Watebs  and  Watbb  Coubsbs— Action  to 
Compel  Wateb  Coufanv  to  Fubhisb  Wa- 
TEB— Petition. 

A  petition  for  a  writ  of  mandate  to  compel 
a  water  company  to  famish  plaintiff  with  a 
supply  of  water,  averring  that  one  of  the  pur- 
poses for  which  defendant  was  Incorporated  and 
in  which  it  has  been  sir_ce  its  incorporation  and 
Is  now  engaged  is  to  distribute  water  for  com- 
pensation to  the  re!«idents  of  L.,  that  the  peti- 
tioner Is  and  has  been  for  more  than  10  years 
a  resident  of  L.  and  a  freeholder  thereof  and 
during  that  time  defendant  has  supplied  him 
with  water  upon  his  premises,  and  that  it  has 
a  sufficient  quantity  of  water  to  supply  him, 
sufficiently  shows  that  defendant  is  In  the  con- 
trol of  a  public  use,  within  Const  art.  14,  pro- 
viding that  "the  use  of  all  water  now  appro- 
priated or  that  may  hereafter  he  appropriated 
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for  ule,  rental  or  dlatribation,  !■  hereby  de- 
clared to  be  a  pablic  dm,"  and  that  plaintiff  la 
a  bawfldary  of  that  oae. 
8.  8aic»— DKnoxs  in  Pxrmoif  Sufpubd  bt 
AnewEB. 

If  there  waa  any  defect  In  mch  petition,  it 
wa*  supplied  by  defendant's  answer,  aettinc  forth 
that  it  waa  orxanized  for  the  pnrpoee  of  con- 
atruetlns,  owninr.  and  oparatinc  waterworks  to 
supply  the  inhabitants  of  I*  wlm  pare  fresh  wa- 
ter, and  that  it  undertook  to  supply  persons  who 
live  or  might  live  tlierein  with  pure  fresh  water, 
and  to  that  end  caused  to  be  dog  wells,  tnnnels, 
and  reserroirs,  with  mains  and  {dps  lines  lead- 
ing therefrom  to  the  hooses  within  said  townaite. 

4.  SaHK— JnDQMKKT. 

The  petition.  In  an  action  to  compel  a 
water  company  to  furnish  plaintiff  with  water, 
alleged  facts  showing  tiiat  he  was  a  resident  of 
the  town  and  was  entitled  to  a  supply  of  water 
from  defendant's  waterworks  ana  that  ha  had 
paid  defendant  the  amount  demanded  by  it  as 
an  advance  psymeot  for  water  to  be  delivered 
daring  a  eartaui  month,  and  pn^ad  for  a  writ 
commanding  defendant  to  furnish  him  a  supply 
of  watv  daring  said  month  and  tlmeaft^  as 
long  as  he  should  comply  with  Its  rules  and 
regulatima  Held,  that  such  petition  anthor- 
IsM  tha  court  to  direct  In  ita  Judgment  that 
dsfwdant  should  oontinne  such  siqolyi  not  only 
dorinx  the  mimth  spedfled.  but  thereafter  so 
long  as  plaintiff  ahimid  compW  with  the  con- 
ditions upon  which  defendant's  obligation  da- 
pended. 

Appeal  from  Bnperior  Oonrt  Hartn  Ootin^ 
ty;  Thomas  J.  Lennon,  Judge. 

Action  by  W.  H.  Mahoney  against  the 
American  £4UM1  ft  Water  Company.  Frmn  m 
Judgment  tat  plalntUC,  d^eDdant  appeals. 
Affirmed. 

Edgar  0.  Obapman  and  James  W.  Eeyea, 
for  appellant  W.  H.  Maboner*  In  pro  per. 

HABBI80N,  P.  J.  The  defmduit  Is  a  cor- 
pwatUm,  organised  aa  stich  nnder  the  laws 
of  this  state,  for  the  purpose,  among  otbera, 
of  distributing  water  for  compenaatl(m  to 
tbft  residents  of  the  town  site  of  LaAqnir, 
In  Harln  county.  The  plaintiff  is  a  resident 
of  that  township,  and  on  the  1st  day  of 
November,  1908,  paid  to  the  defendant  the 
amomit  demanded  by  It  as  an  adrance  pay- 
ment fbr  water  to  be  deUvered  to  him  npon 
bis  pranlses  dnrlnc  the  said  month  of  No- 
Tsmber,  and  made  demand  tiiat  It  B1^)pl7 
him  with  water  thereon.  The  pipes  of  the 
defendant  were  at  that  time  connected  with 
the  pities  upon  the  plaintiff's  premises,  and 
in  a  condition  to  carry  water  thereto,  and 
the  appellant  had  snj^lied  him  with  water 
nptm  said  premises  for  more  than  10  years 
prior  thereto,  and  had  at  that  time  a  snffl> 
dent  qnantltar  of  water  with  which  to  com- 
ply with  his  donand.  It  refnsed,  boweTw, 
to  deliver  any  water  to  him  opon  his  said 
pranlses,  and  he  therenpcm  applied  to  the 
siqwrlor  court  of  Harln  oonnty  fiv  a  writ 
of  mandate,  commanding  It  to  fnmlsh  him 
with  a  contbrnona  supply  of  water  during 
said  month  ot  November,  and  th«eafter  aa 
lone  u  he  should  comply  with  Its  rules  and 
regolatlons.  The  defendant  dunnrred  to 
the  petition  of  the  plaintiff,  and.  Its  demur- 
rer having  been  ovarruled,  answered  the 
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same.  Upon  the  hearing  tbe  oonrt  granted 
the  petition,  and  the  defoidant  has  appealed 
therefrom  npon  tbe  Jndgmoit  ndl  wltbout 
any  bill  of  exceptions. 

The  judgment  of  the  court  la  fully  su» 
talned  by  its  findings  of  fact,  and.  In  the 
absence  of  a  bill  of  exc^iitlona,  It  must  be 
asBmned  that  those  fltwiiwg^i  and  each  of 
them  were  supported  relevant  and  cnn- 
petent  evidence,  free  from  any  obJectl<«  on 
the  part  of  the  defendant  The  awellant, 
bowevCT,  contends  In  support  of  Its  appeal 
that  the  petition  of  plaintiff  does  not  state 
facts  Buffldent  to  entitle  talm  to  tbe  relief 
demanded,  and  that  Ite  dmurrer  on  that 
ground  should  have  beat  sustebMd.  Tbe 
point  urged  in  sunnrt  of  this  contaitlc» 
la  that  there  Is  no  averment  In  tbe  petition 
that  tibe  defoidant  is  In  control  of  a  puN 
Uc  use,  or  that  the  plaintiff  Is  a  benefldary 
thereof.  While  It  Is  irm  that  tbe  petition 
does  not  make  these  averments  In  direct  lan- 
guage, yet  the  facte  whldi  are  set  forth 
therein  show,  not  rally  that  tbe  appellant 
la  in  fact  In  control  of  a  public  us^  but 
also  that  the  respcmdent  Is  a  beneftelary 
of  that  use.  The  Oonstltntlon  Otrtlda  1^  re- 
dtee  that  •*the  ass  of  all  water  now  appro- 
priated, or  that  may  hereafter  be  appro- 
priated, tor  sale,  rental  or  distribution.  Is 
hereby  declared  to  be  a  public  us&"  In 
HerrUl  r.  South  Side  Irrigation  Co..  112  OaL 
426;  M  Pac.  720,  tt  was  held  that  "when 
water  Is  designated,  set  apart  and  devoted 
to  the  purpose  of  sali^  rental,  or  distribu- 
tion, it  is  appreciated  to  tiiese  uses  or 
some  of  them,  and  becomes  subject  to  tbo 
public  use  dedared  by  the  Constitution  with- 
out refM«noe  to  the  mode  of  tte  acaulsltlcHL'* 
The  avermente  in  the  petiti<m  herein  that 
one  of  tbe  purposes  for  which  the  i^nxHsnt 
was  incorporated,  and  In  which  It  baa  been 
since  Ite  Incorporation  and  is  now  engaged, 
Is  to  distribute  wator  for  conqiensatlon  to 
the  reildente  of  LaAspur ;  tiiat  the  petition- 
er is  and  has  beoi  for  more  titan  10  years 
a  resident  of  Larkspur  and  a  freeholder 
therein ;  that  during  that  time  the  appellant 
has  supplied  him  with  water  upon  his  prem- 
ises, and  that  It  has  a  suffldent  quantity 
of  wBta  to  supply  him,  sufBdently  show 
that  It  Is  in  the  control  of  a  public  use^ 
and  that  the  reqmndoit  Is  a  ben^dary  of 
that  use. 

The  case  of  Hildreth  t.  Uontedto  a  W. 
Cou,  139  Cal.  28,  72  Pac.  896,  upon  which 
the  aKwllant  rellea^  Is  Inapplicable  to  th» 
facte  thus  alleged.  In  that  case  tiw  court 
held  that  a  persmi  dalmlng  to  be  a  bawd* 
dary  of  a  public  use  of  water,  and  wn¥*vs 
to  enforce  such  claim  against  one  claimed 
by  him  to  be  In  charge  of  such  use,  must 
show  in  bis  complaint  that  tiie  latter  has 
tbe  ownership  or  ocmtrol  of  water  wtaldi  is- 
the  subject  of  the  use,  and  said  that  the 
complaint  therein  was  "carefully  and  sklU- 
fnlly  drawn  so  as  to  avoid  the  stetement  of 
this  fact"  It  alleged  tiiat  the  defendant 
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wu  th»  ownar  of  a  ''■ratem  ot  watmmka 
and  water  pfpea"  constructed  for  the  dlitribu- 
tkm  of  tbe  waters  of  tbe  creA,  t»7  means  of 
whlcb  waterwoAa  and  jtlpem  the  said  watwa 
had  beao  ai>|iroprIated  to  public  use;  but 
there  was  no  arerment  that  tbe  defendant 
had  appropriated  tbe  waters  of  tbe  creek, 
or  owned  or  controlled  or  had  the  right  to 
control  the  said  waters,  or  that  the  watars 
still  remained  subject  to  tbe  use  for  which 
flier  bad  ben  orlfiiiallj  aivni^ted.  The 
court  said:  **For  all  that  appears  In  tbe 
ecHDplalat,  some  trOax  pwKm  may  at  all 
times  have  beea  tbe  owner  and  in  control  of 
the  water,  and  maj  bare  made  tbe  dedication 
to  pnbUc  use,  nabif  the  defendant's  water- 
works  as  the  means,  and  defendant  as  tbe 
agent,  for  the  dlatribotikm.**  A  comparlMHi 
of  tbe  petlttou  herein  with  theae  aTermoits 
ahows  that  tbe  above  facta,  laid  to  be  essen- 
tial to  a  ranae  of  actkm,  are  Mlj  set  forth 
iB  the  petition.  That  tbe  plalnUfl  la  a  bene- 
flelaiy  of  the  public  use  wbldi  la  nndw  tbe 
control  of  the  appellant  is  also  shown  by  the 
fcdlowinK  extract  tnm  tbe  opb>l<Hi  In  tbe 
Hlldretb  Case:  "The  right  of  an  Indlvldaal 
to  a  public  use  at  water  Is  In  the  natnre  of 
a  public  rl^  posaeased  reason  of  hia 
atatna  aa  a  person  of  the  class  ftv  wbrae 
booeflt  tbe  water  la  aj^trtq^ietad  or  dedi- 
cated," Aa  one  of  the  reatdoits  of  Lark- 
vor  for  whose  boneflt  the  appellant  had 
approi^ted  the  water  owned  19^  it;  he  was 
a  beneficiary  of  that  public  use.  If  there  was 
any  delect  In  the  OMiqdaint  In  Its  averment 
that  tbe  defendant  was  In  diarge  of  a  pub- 
lic use,  It  was  sufficiently  supplied  by  the 
answer  of  the  defendant  In  its  answer 
tbe  defendant  sets  forth  that  It  was  organ- 
ised tor  the  purpose  of  constractlng,  owning, 
and  c^wratlng  waterworks  to  sunily  the  in- 
habitanta  €t  LaAvpur  with  pure,  fresh  water, 
and  that  It  undertocdc  to  supply  persona  who 
live,  or  who  mii^t  livo^  tberein  with  pure, 
freab  watw,  and  to  that  eoA  cauaed  to  be 
dug  and  constructed  wells,  tonnels,  and 
reservoirs,  with  mains  and  pipe  lines  lead- 
ing therefrom  to  tbe  bouses  within  said  town- 
site,  and  tbe  court  finds  that  at  all  JOmee  dur- 
ing said  month  of  November  the  defendant 
had  undw  tta  control  a  auffldent  supply  ul 
water  to  aqpply  tbe  plaintiff  in  addition  to 
its  other  consumers.  See  Oofaen  v.  Knox, 
WOal,a66,27Pa&21S.lSLuILA.711. 

The  i^eetbn  that  aa  the  plaintiff  does 
not  aver  in  his  petition  that  be  is  entitled 
to  the  water  beyond  the  month  of  Novembor, 
the  court  was  not  autborlaed  to  rendw  a 
Judgment  which  compels  tbe  defBOdant  to 
fumisb  it  after  that  month.  Is  without  merit 
Tbe  Judgment  in  thia  req>ect  oorreqionds 
with  the  prayer  of  the  plaintiff's  petition. 
Tbe  dtfendant  while  in  tbe  control  ot  a 
public  use,  is  under  the  obligation  to  snpply 
water  to  the  beneficiaries  of  that  use  so  long 
as  tbey  comply  with  the  ocmdltiona  upon 
whldti  tbe  use  is  administered.  In  Its  an- 
swer it  dUl  not  set  OP  any  act  to  be  per- 


formed  by  tbe  plaintiff  as  a  condition  requi- 
site for  Its  dlsdiarge  of  this  obligation,  other 
than  the  paymmt  of  its  ratea ;  and  when  the 
plaintiff  had  ahown  bis  compliance  with  this 
condition,  and  thoreby  established  bla  right 
to  a  aitpply  of  the  water  during  the  month 
of  NOvonbw,  it  was  pnw  fOr  the  court 
to  direct  in  its  Judgment  that  the  defendant 
should  continue  such  supply  so  long  as  the 
plaintiff  should  comply  with  the  conditions 
upon  wbldi  its  obligaticn  depended. 
Tbe  Judgment  la  afflrmed. 

We  concur:  HALL,  J. ;  COOPBR,  J. 


DBLHONTB  v.  80UTHBBN  PAa  OO. 

(Court  of  Appeal,  First  District,  California. 
Nov.  17,  1905.) 

1.  Cakeiees— Oabbiaok  or  FASSKnoaaa— Ri- 

UANCS  OR  CaBSIEB'S  OUSTOM. 

A  passenger,  though  required  to  see  to  it 
that  the  train  be  boards  will  carry  blm  by 
virtue  of  hia  ticket,  may  rely  on  the  cnstom  of 
tbe  carrier  to  carry  passengers  on  like  tickets. 
In  the  absBoce  of  Information  to  the  contxary. 
Sl  Samb— BraonoH  or  Pasbbkqbbs— Aonons 

— Natube  ahd  Fobu. 

A  passenger  wrongfully  ejected  from  a 
train  maj  sue  on  the  contract  of  carriage  or 
in  tort  at  his  election. 

[Ed.  Note. — For  oases  in  point,  see  voL  9, 
Cent  IMg.  Carriers,  1  1468.] 

8.  Saw— BxciBsivn  Damages. 

In  an  action  for  wrongfully  ejecting  a  pas- 
senger from  a  train,  the  evidence  showed  that 
the  conductor,  on  tbe  passenger's  refusal  to 
leave  the  train,  put  him  off,  and  that  the  pas- 
senger then  walked  to  his  home  three  miles 
away,  getting  wet  in  so  doing,  catching  cold, 
which  developed  into  pneumonia.  HeU,  that  a 
verdict  for  $500  would  not  be  set  aside  as 
excessive. 

[Bd.  Not& — For  cases  In  point,  see  vol  8, 
Cent  Dig.  Carriers.  8  1490.] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  Frank  J.  Murasky, 
Jndge. 

Action  by  F.  Delmonte  against  the  Southern 
Pacific  Company.  From  a  Judgment  for 
plaintiff,  defOndant  appeals.  Affirmed. 

Naphtaly,  Freldenrlcb  &  Ackerman,  for 
appellant  A.  T.  Boche  and  Sullivan  ft  Sulli- 
van, for  respondent 

TTAT.r.^  J,  Appeal  from  order  denying  de- 
fendant's motion  for  a  new  trial. 

The  action  was  for  damages  alleged  to  have 
resulted  to  plaintiff  from  being  ejected  from 
a  train  of  defendant  on  tbe  evening  of  No- 
vonbtt  2S,  1896,  which  was  the  day  l>efore 
ThanksgiTinc  Day.  It  was  ahown  that  plain- 
tiff was,  <Hi  tbe  2Sth  of  Novonber,  1S96,  and 
for  sevwal  years  prUu-  thereto  bad  been,  a 
government  mploye  at  Hare  Island,  and 
that  ever  since  Uay  21, 1883.  his  family  had 
resided  at  a  small  station  on  the  railroad 
of  defendant  known  as  Rodeo.  Defendant 
testified  that  it  bad  always  been  his  custom 
on  Saturdays  and  days  Immediately  preced- 
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ing  a  goTemmeDt  holiday  to  go  to  his  borne 
at  Rodeo,  taking  a  boat  operated  by  defend- 
ant from  Vallejo  to  Vallejo  JunctioD,  and 
thence  by  train  to  Rodeo.  On  tbe  day  In 
question  he  bought  a  ticket  from  the  agent 
of  tbe  defendant  at  Vallejo  to  Rodeo,  went 
onto  tbe  boat,  where  his  ticket  was  punched, 
was  conveyed  by  the  boat  to  Vallejo  Junc- 
tion, but  on  entering  the  train  at  Vallejo 
Junction  be  was  told  by  tbe  conductor  that 
tbe  train  did  not  and  would  not  stop  at 
Rodeo,  and  on  his  refusal  to  get  off  tbe 
train  he  was  put  off  by  the  conductor.  He 
then  walked  to  his  home  at  Rodeo,  some 
three  miles  away,  getting  wet  in  so  doing, 
and  thus  catching  cold,  which  finally  develop- 
ed into  pneumonia.  The  train  that  plain- 
tiff attempted  to  take  passage  on  was  an 
overland  through  train  bound  for  San  Fran- 
cisco, known  as  No.  2,  and  was  not  scheduled 
to  stop  either  at  Vallejo  Junction  or  Rodeo. 
The  boat  was  not  regularly  run  by  defendant 
from  Vallejo  to  Vallejo  Junction  after  4:20 
p.  m.,  except  that  on  Saturdays  and  days  Im- 
mediately preceding  a  holiday  It  was  run, 
and  had  been  so  run  for  a  long  time,  at  6 
o'clock  p.  m.  from  Vallejo,  connecting  at  Val- 
lejo Junction  with  a  train  for  San  Francisco 
for  the  accommodation  of  tbe  government 
employes  at  Mare  Island.  On  this  date,  bow- 
ever,  it  did  not  leave  at-  6  o'clock,  but  left 
Vallejo  at  about  7  o'clock  p.  m.,  of  which  due 
notice  bad  been  given  by  the  agent  of  de- 
fendant Evidence  was  given  (and  on  this 
point  there  was  no  dispute)  that  tbe  said  late 
boat  on  Saturdays  and  on  days  immediately 
preceding  holidays  connected  with  a  train 
at  Vallejo  Junction  for  San  Francisco,  and 
Mr.  Wilder,  trainmaster  for  defendant,  tes- 
tified: "It  was  the  general  custom  for  train 
No.  2  to  stop  at  Vallejo  Junction  on  every 
day  next  preceding  a  holiday  prior  to  No- 
vember 25, 1896,  to  take  In  the  employes  from 
Mare  Island  Navy  Yard."  There  was  a 
confilct  of  evidence,  however,  as  to  whether 
or  not  it  was  the  custom  for  this  train  to 
stop  for  the  purpose  of  dlscliarging  passen- 
gers at  any  of  the  stations  between  Vallejo 
Junction  and  Oakland  on  such  days.  It  was 
the  last  train  on  that  day  from  Vallejo  Junc- 
tion going  toward  San  Francisco. 

Tbe  defendant  requested  the  court  to  give 
several  Instructions  which  were  by  the  coxurt 
refused  as  requested,  but  were  by  the  court 
modified  and  given  as  modified.  The  fol- 
lowing are  two  of  such  Instructions,  which 
are  types  of  the  orbers.  the  modifications 
being  In  italics:  "It  Is  the  duty  of  a  passen- 
ger before  he  takes  a  train  to  see  to  it  that 
bis  ticket  will  carry  him  on  that  train,  but 
he  may  depend  on  custom,  or  until  he  geU 
express  notice  of  a  change  from  any  source. 
If  the  train  Is  what  is  called  a  through  train, 
namely,  one  which  doee  not  stop  at  all  sta- 
tions and  does  not  stop  at  tbe  station  called 
for  by  the  ticket,  then  such  passenger  is  not 
ordinarily  entitled  to  ride  on  that  train,  and 
It  is  bis  duty,  when  requested  by  tbe  cou- 
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ductor  to  alight,  to  comply  with  that  requeet,- 
onless  the  car  Is  then  running  at  such  a  hlgb~ 
rate  of  speed  as  to  make  it  dangerous  for 
him  to  attempt  to  al^ht,  and  If  the  passen- 
ger refuses  to  comply  with  tbe  request,  thfr- 
conductor  and  those  In  ctiarge  of  the  train 
have  the-  right  to  eject  him,  using  such  force, 
and  no  more,  as  is  requisite  for  that  pur- 
pose, provided,  of  course,  that  the  train  is 
not  then  moving  at  such  a  high  rate  of  speed 
as  would  make  It  dangerous  for  a  person  to- 
allght"  And  "the  defendant,  as  a  common 
carrier  of  passengers,  has  the  right  to  regu- 
late the  operation  of  Its  trains  over  its- 
track,  and  to  fix  the  various  stopping  places 
of  such  trains,  and  If  you  find  from  the  evi- 
dence that  the  boat  that  left  North  Vallejo 
on  the  evening  of  November  25,  1896,  was  a 
special  excursion  boat  connecting  with  the- 
train  at  Vallejo  Junction,  then  I  charge  you 
that  It  was  tbe  duty  of  the  plaintiff,  l>efore- 
taking  passage  on  such  boat,  to  ascertain 
If  said  connecting  train  would  stop  at  Rodeo,. 
unless  a  prior  custom  to  stop  had  rendered 
tJiat  unnecessary."  The  court  also,  at  the 
request  of  plaintiff,  gave  instructions  to  the- 
jury  embodying  similar  principles  as  to 
the  rights  of  plaintiff  under  prior  custom. 

It  is  now  Insisted  by  appellant  that  tbe 
court  erred  In  thus  modl^lng  the  instruc- 
tions requested  by  defendant,  and  in  glvlng^ 
those  requested  by  plaintiff.  Tbe  law,  how- 
ever, seems  to  be  as  given  by  tbe  trial  court. 
In  St  Louis,  X.  M.  &  S.  Ry.  Co.  v.  Adcock,, 
12  S.  W.  874,  &2  Ark.  406,  it  Is  said:  "If 
the  plaintiff,  without  fault  of  his,  was  mis- 
led by  the  company's  custom  into  believing 
that  tbe  place  was  a  flag  station  for  nigbt 
passenger  trains,  then  his  right  to  recover 
was  the  same  as  though  he  bad  been  mis- 
directed by  Its  authorized  agent.  It  would 
be  otherwise  if  he  was  not  Informed  of,  or 
bad  not  relied  upon,  the  custom,  or  If  the 
stoppage  of  the  train  was  only  casual  and 
not  habitual."  In  Hull  v.  E.  Line  R.  Co., 
2  S.  W.  881,  66  Tex.  619,  it  Is  said:  "If 
it  be  true,  as  the  great  weight  of  evidence 
tends  to  show,  that  the  trains  of  appellee 
frequently  stopped  at  'Veal's  Switch,'  and 
there  received  and  discharged  passengers,  it 
Is  unimportant  that  conductors  may  have 
had  no  authority  from  the  company  to  do 
so.  What  they  frequently  did  In  the  course 
of  their  employment  in  tbe  conduct  of  tbe 
business  of  tbe  principal.  In  so  far  as  the 
traveling  public  are  concerned,  must  be 
deemed  to  have  been  done  in  tbe  exwcise 
of  power  conferred  by  the  principal,  thoij^h, 
In  fact,  the  principal  may  have  forbidden 
the  act."  In  Humphries  v.  111.  Cent  Ry. 
Co.  (Miss.)  12  South.  165,  the  plalnUfl 
bad  a  ticket  for  Crystal  Springs  purchased 
outside  tbe  state,  and  was  on  a  train  not 
scheduled  to  stop  at  that  place.  His  action 
had  been  by  the  trial  court  dismissed,  and 
In  reversing  the  Judgment  the  appellate  court 
said:  "We  think  the  Jury  should  have  been 
permitted  to  aay  whether  appellant  bad  a 
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special  contract  to  be  carried  on  tbe  par- 
ticular train  to  GrTstal  Sprlnss,  and  whether 
tbere  was  a  cnstom — a  fixed  habit — known 
to  tbe  traTellng  public  to  stop  f<»  tbe  de- 
barkation of  foreign  passengers."  To  tbe 
same  ^ect  1b  Illinois  Gent  By.  Co.  t.  Std- 
dona,  68  IlL  Ai^  607,  where  It  wu  held 
that  **wbae  a  railroad  C(»npan7  has  been 
for  a  long  time  In  tbe  habit  oC  stf^plng 
trains  at  a  station  on  sipial,  mch  a  course 
of  dealing  with  13m  pnbllc  Imposed  the  duty 
on  the  company  to  stop  snch  train  <m  being 
signaled.  A  failure  of  tbe  semnts  to  per- 
fonu  such  doty,  when  a  ticket  has  been 
pnrdused  aa  the  faith  that  they  would  do 
so,  creates  as  dear  a  liability  as  that  of 
a  train  which  has  been  advertised  to  stop 
at  a  station  and  falls  to  do  so^"  In  another 
case  tnm  the  same  state  this  language  Is 
used:  "It  then  follows  that  wbov  a  pas- 
senger purchases  a  ticket  he  only  acquires 
the  right  to  be  carried  aocOTdlng  to  tbe  cus- 
tom of  the  road.  When  be  obtains  a  ticket 
be  lias  a  right  to  go  to  the  place  tar  which 
It  calls  on  any  train  that  usually  carries 
paaaengera  to  that  place."  01  ft  A.  B.  B. 
Ca  T.  Bandidph,  S3  111.  SUh  S  Am.  Bep.  6a 

Vrom  the  foregoing  authwitles  it  is  seen 
that  a  passenger  has  a  right  to  rely  on  the 
custom  of  the  common  carrier,  at  least  In 
fba  absence  (Mt  information  to  the  cmtrary. 
In  none  of  tbe  cases  cited  \ij  aiipellant  was 
toe  gnestlon  of  a  custom  Inrotved.  In  tbe 
case  of  Ames  r.  a  P.  Oa.  141  Gal.  728.  75 
Fac.  BIO^  99  Am.  St  Bep.  98,  relied  on  by 
appellant  It  was  shown  by  parol  testimony 
ttiat  when  tbe  plaintiff  purdiased  lila  ticket 
he  was  Informed  that  It  would  not  be  good 
on  tbe  "Owr  train  unless  be  also  secured 
a  titftet  for  a  sleeving  berth.  He  procured 
no  ancb  tltftet  and  thoefore  bad  no  right 
(m  fbfO  train.  Tbe  queatton  upon  which  tbe 
case  was  decided  was  aa  to  the  admissibility 
of  the  parol  testimony;  tbe  ticket  Itself  mak- 
ing no  reference  to  the  requlronent  to  pro- 
cure ft  slewing  berth.  The  right  to  rely 
tfa  a  custom  was  not  involTed. 

Appellant  aleo  Insists  that  plaintiff's  <nly 
redress  la  an  action  on  tt»  contract  and  not 
an  action  In  tort  It  has  been  decided  other- 
wise in  this  stoto  Sheldon  t.  Tbe  Uncle 
Sam,  16  GaL  SSO,  79  Am.  Dec.  198;  Jones 
T.  StoamShlp  Oortes,  17  Gal.  487,  79  Am.  Dea 
142;  Sloane  t.  8.  Gal.  B.  B.  Go.,  Ill  Gal. 
068,  44  Pa&  820,  82  L.  B.  A.  198. 

We  do  not  think  the  amount  of  damages 
awarded,  $500,  was  excessive.  Tbe  court 
fUrly  anbmltted  to  the  Jury  tbe  question  as 
to  whether  tbe  plaintiff  had  ^^ravated  bis 
Injuries  or  sickness  by  his  own  negligence^ 
and  the  determination  at  the  Jury  on  that 
qnesticm  in  tbe  stoto  of  tibe  erldence  In  this 
case  is  omclnslTe  on  this  court 

Tbe  order  denying  tbe  motion  for  a  new 
trial  la  afibmed. 

We  concur:  HABBI80N,  P.  J.;  COOP- 
EB.  3, 


WILD  T.  LOS  ANGBLBS  ICB  ft  GOLD 
STOBAOB  CO. 

(Court  ot  Appeal,  Sejwnd  District  Califomia. 
Not.  16.  1905.) 

1.  HnnioxPAX.    Cobporationb  —  DavBcrm 
Sidewalk— I  n  jubibs— Fbuuhftions. 

In  an  action  for  injuries  to  one  who  tripped 
on  a  nail  projecting  from  planks  placed  npon 
a  sidewalk  to  admit  the  approach  of  teams  to 
defendant's  bnilding,  there  was  a  presumption 
that  it  was  defendant's  driveway,  his  board, 
and  his  nail,  maintained  bj  him  and  with  his 
knowledge. 

2.  SAMIB--QtIB8TI0N  FOB  JuBT. 

The  testimony  of  defendant's  manager  and 
two  or  three  agents  and  employes  that  the;  did 
not  place  the  IxMirdB  there  and  did  not  know 
who  placed  them  there  raised  a  question  for  the 
court  aa  to  whether  such  evidence  rebutted 
the  presumption. 
8.  SufE— Nuisaucb. 

The  maintenance  of  a  spike  two  inches 
high  in  a  sidewalk  is  a  Duisance. 

4.  SaUB— OBDINAnCE  AS  PBOTBCTIOn. 

A  city  ordiFAnce  authorising  planks  to  be 

S laced  across  a  sidewalk,  in  order  to  create  a 
riveway  giving  access  to  a  ballding  In  process 
of  constmctlon.  Is  no  defense  to  an  action  for 
injuries  sustaloed  by  one  who  tripped  over  a 
spike  protrading  from  a  plank. 

5.  Same— Negligbnce  or  Ihobpbndbnt  Con- 

TBACTOB— KNO  WLBDOB. 

Where  an  independent  contractor  placed 
planks  across  a  sidewalk,  so  as  to  make  a  drive- 
way to  a  building  in  process  of  constmctlon, 
the  owner  of  the  bailding  was  liable  for  tbe 
dangerous  condition  of  tbe  planks,  if  his  man- 
ager or  agents  knew,  or  as  careful  and  prudent 
men  they  should  have  known,  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  |  1689.] 

6.  SaUZ— InJUBIBS— QlTBSTION    FOB  JUBT. 

In  an  action  for  injuries  to  me  who  tripped 
over  a  spike  projectinr  from  planks  placed 
across  a  sidewalk  oy  doFendant  held,  that  the 

auestion  aa  to  what  was  ordinary  care  under 
he  eircomstanees  was  one  for  the  jury. 

Appeal  from  Superior  Court  Loa  Angeles 
County;  D.  K.  Trask,  Judge. 

Action  by  Z.  E.  Wile  against  the  Los  An- 
geles Ice  &  Cold  Storage  Company.  From 
a  Judgment  In  favor  of  plaintiff  defendant 
appeals.  Affirmed. 

Rehearing  denied  by  Supreme  Court  Janu- 
ary 15,  190G. 

Sidney  J.  Parsons,  for  apjwllant  Powers 
&  Holland,  tot  respondent 

GBAT,  P.  J.  Action  for  damages  Incurred 
by  plaiutlfl  In  tripping  on  a  large  nail  pro> 
Jecting  trmn  one  of  a  number  of  planks  pla- 
ced npon  the  cement  sidewalk  to  admit  of 
the  approach  of  teams  tomporarlly  to  de- 
fendant's building  while  the  same  was  In 
course  of  construction.  The  plaintiff  had 
a  v«rdlct  and  Judgment  In  Ills  favor.  The 
anwal  to  by  the  defendant  from  tbe  Judg- 
ment and  from  an  tnder  denying  it  a  new 
trial. 

Tbe  main  ccmtentloD  of  aroellant  la  that 
tbe  evidence  Is  insuffldent  to  snivort  the 
verdict  as  a  matter  of  law,  but  we  think  thto 
contention  cannot  be  nphdd.  The  board 
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whlcb  contained  the  (lending  nail  was  part 
of  a  drlTOway  to  defendant's  proper^,  con- 
structed for  a  temporary  use  In  connection 
with  said  property.  From  this  a  presump- 
tion  arises  that  it  was  defendant's  drive- 
way, defendant's  board,  and  defendant's 
nail,  all  maintained  there  by  defendant 
and  with  defendant's  knowledge.  The  dtity 
was  cast,  In  the  first  Instance  at  leasts  upon 
the  trial  court  to  determine  whether  the  testi- 
mony of  the  manager  and  two  or  fliree  otb- 
et  agents  and  employes  of  ttie'defiendant,  to 
the  effect  that  th^  did  not  place  the  boaxda 
there  and  did  not  know  who  placed  them 
there,  was  snffident  to  rebnt  the  preaumptton 
arising  from  the  other  facta.  **At  least  In 
such  a  case  the  Injured  party  ought  not  to 
be  compiled  to  show  afflrmatlTely  that  there 
was  no  intervention  of  a  third  person  which 
contributed  to  the  resnlt"  Baixy  r.  Terk- 
lldaen.  72  CaL  264.  18  Pac.  667,  1  Am.  8t 
Bep.  66;  McEune  t.  Santa  Clara,  etc.,  110 
OaL  480.  42  Pac.  080.  The  manager  said  the 
defendant  was  in  occnpatlfm  and  possession 
of  the  premlaea  as  a  whole  and  bad  authority 
tbere.  and  the  t&et  tbat  this  manager  did  not 
know  who  placed  these  boards  there  might 
bare  led  the  jury  to  inter  that  he  did  not 
want  to  know.  At  all  events,  the  question 
of  who  placed  the  planks  there  was  one  of 
fact,  and  after  a  careful  eizamlnatlon  of 
all  the  evidence  we  are  thoroughly  persuad- 
ed that  the  Jury  in  Its  verdict,  as  well  as  the 
judge  In  denying  the  new  trial,  made  no  mis- 
take in  the  solution  of  that  question  of  fact 
The  same  thing  may  properly  be  said  as  to 
the  other  quesdons  of  fact  Involved  In  the 
case.  There  can  be  no  question  that  the 
maintenance  of  a  spike  two  Inches  high  In 
a  sidewalk  Is,  to  put  It  mildly,  a  nuisance. 
It  seems  to  have  been  dangerous  "to  life 
and  limb."  The  Jury  were  fully  warranted 
in  declining  to  excuse  the  defendant  for 
maintaining  the  same  on  any  such  ground 
as  that  "the  spike  was  hard  to  see."  This, 
too,  was  a  question  of  fact,  and  we  find  noth- 
ing in  the  record  to  transform  It  Into  a  ques- 
tion of  law.  A  city  ordinance  authorizing 
the  planks  does  not  necessarily  Include  the 
protruding  spike.  It  was  the  spike  that  caus- 
ed the  plaintiff's  downfall,  and  not  the  plank. 

If  It  be  conceded  that  there  Is  evidence 
showing  that  the  planks  were  placed  there  by 
an  Independent  contractor,  yet  the  defendant 
is  liable  if  Its  manager  or  agents  knew  of 
their  dangerous  condition,  or  If,  as  careful 
and  prudent  men,  they  should  have  known  IL 
Frasai  v.  McDonald.  122  Oal.  400,  66  Pac. 
ISO.  The  InstmctlonB  recognizing  this  rule 
were  properly  given.  Said  instructions  were 
also  within  the  Issues  as  presented  to  the 
Jury.  There  was  much  evidence  elicited  by 
defendant  to  the  effect  that  the  nail  was  of 
the  same  eolor  aa  the  boatd  and  difficult  to 
•ee.  There  was  also  evldmce  that  others 
saw  ttds  nail,  and  it  Is  not  li^robable  that 
U  ttie  agents  of  defendant  had  eurdaed 


ordinary  care  they  would  hare  discovered 
this  nail.  What  was  ordinary  care,  under 
the  clrcnmstanoes  of  the  case  here  isesoited, 
was  again  a  question  for  the  Jury. 

Appellanl^s  briefs  are  somewhat  extend- 
ed, but  we  think  It  will  be  seen  upon  a  close 
analysis  of  the  same  that  the  forgoing  dis- 
poses, either  directly  or  indirectly,  of  ereiy 
point  contained  in  said  briefs.  The  appeal 
seems  to  be  wltbont  merit 

Tbe  Judgment  and  order  are  affirmed. 

We  conenr:  ALI^N,  J.;  BUlTH,  J. 


FOX  V.  TOWNSBND  et  aL 

(Oonrt  ot  Appeal.  Second  District,  Galifwnla. 
^^Nov.  6.  1006.) 

JuDOMENT  —  Sbttino  Asins  —  FAII.CrBK  TO 

SEBVB  DErENDA.nT — TlUS  FOB  MOTION. 

Code  Oiv.  Proc.  fi  473,  provides  that  the 
court  may,  In  fmitherance  of  Jnsdoe,  when 
from  any  cause  the  summons  an  ution  has 
not  been  persoDally  served  on  defendant,  al- 
low on  suca  terms  as  may  be  Just,  at  any  time 
within  one  year  after  jndgment,  an  answer  to 
the  merits.  Section  989  provided  that  an  ap- 
peal might  be  takra  within  one  year,  but  by 
amendment  in  1807  the  time  was  shortened  to 
six  montha.  Section  1040  provides  that  an  ac- 
tion is  deemed  to  be  pending  from  the  time  of 
its  commencement  until  its  final  determination 
on  appeal,  or  until  the  time  for  appeal  has 
passed,  field,  that  the  amoidment  shorten  Ins 
the  time  of  appeal  did  not  shorten  the  time 
within  which  an  order  might  be  made  under 
section  47S. 

Appeal  from  Superior  Court  Los  Angeles 
County;  M.  T.  Allen,  Judge. 

Action  by  Edwin  R.  Fox  against  W.  H. 
Townsend  and  others.  From  an  order  setting 
aside  as  to  certain  defendants  a  decree  quiet- 
ing title,  plaintiff  appeals.  Affirmed. 

Rehearing  denied  by  Supreme  Court  Janu- 
ary 16, 1006. 

Oole  &  Cole,  for  appellant  a  B.  Carter, 
f  <»  respondent 

OKAY,  P.  J.  This  Is  an  appeal  by  plaintiff 
from  an  order,  made  December  18,  1903,  set- 
ting aside,  as  to  defendants  Qreen  and  Harris 
a  decree  quieting  title,  which  decree  bears 
date  December  22, 1902,  and  pwmltting  an  an- 
swer to  the  merits  of  the  action.  The  order 
was  granted  In  pursuance  of  the  provisions  of 
section  47S  of  the  Code  of  Civil  Procedure 
on  the  ground  that  the  summons  was  not 
personally  served  upon  the  said  defendants 
Green  and  Harris. 

Appellantfs  contention  is  that  by  the  pro- 
visions of  section  080  of  the  Gode  of  OivU 
Procedure  the  time  for  appeal  is  limited  to 
six  monttis,  and  that  section  1010  of  the 
same  Code  inroTldes  that-"an  acttcm  Is  deemed 
to  be  pending  from  ttte  time  of  Its  commenoe- 
ment  until  its  final  determinatl<n  npon  ai»- 
l>eal,  or  until  the  time  for  appeal  has  passed, 
unless  the  Judgment  is  sooner  satisfied,"  and 
that  the  amendmoit  of  said  section  080  in 
1807.  shortening  tbe  time  of  appeal  from  one 
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year  to  six  montba,  mart  be  taken  ai  nnlllfy- 
1ns  tbe  proTlaton  ot  section  478,  glvinc  a 
year's  time  after  tba  judgment  In  vbldi  to 
more  to  set  aside  the  same,  wbere  personal 
Berrlce  of  snmmons  bas  not  been  had.  We 
can  see  no  good  reason  why  the  amendment 
of  1867,  rating  to  appeals  only,  should  he 
treated  as  an  amendment  or  "niUlificatlon" 
of  another  sectfon  of  the  Code  relating  to 
another  remedy  Independent  of  an  appeal 
and  having  no  necessary  connection  therewith. 
We  know  that  repeals  and  amendments  to 
the  law  bare  sometimes  been  Implied.  Bat 
repeals  by  Implication  are  not  farored  In  tbe 
law.  We  know  of  no  case,  and  are  cited  to 
Done,  wherein  the  shortening  of  the  time  of 
one  remedy  given  by  tbe  statote  has  been  held 
by  Implication  to  BlK»tai  the  time  of  another 
eziBdog  and  independ^t  r^edy.  The  fact 
that  the  case  is  no  longer  **pendlng"  in  no 
way  Interferes  with  any  attack  on  the  Judg- 
ment based  upon  any  reason  for  which  the 
Judgment  should  be  held  absolutely  void; 
and  the  statute  ^vlng  espressly  given  the 
defendant  a  remedy  against  the  judgmentt 
which  he  may  take  advantage  of  at  any  time 
within  a  year,  it  will  not  be  presumed  that 
it  was  intended  to  curtail  this  right  by  any 
other  statute  which  makes  no  reference  to 
such  remedy,  but  tbe  other  statute  will  be 
permitted  to  operate  only  on  tbe  remedy  to 
which  It  expr^sly  refers.  No  contention 
is  made  that  the  court  abtued  Its  discretion 
in  setting  aside  the  Judgment  The  only 
point  urged  by  appellant  Is  tbe  above,  and 
Is  to  the  effect  that,  the  Judgment  having  be- 
come final,  the  court  had  lost  Jurisdiction  to 
jiroceed.  as  It  did,  nnder  sectian  47^  Oode 
ClT.  Proa 
The  order  uppesLloA  from  Is  affirmed. 

Weooncor:   SMITH,  J.;  AUtBN,  X 


MIXEB  V.  MIXBB. 

(Court  of  Appeal,  Slnt  District,  California. 
Nov.  21,  1905.) 

1.  8rr-0iv  and  CoDNnBcxAiM— Snajsoi  of 

ACMOB— "TRAHaAOnON. " 

Whwe,  In  a  suit  to  compel  defendant  to 
leave  complainant'i  houM,  he  aliered  that  she 
bad  been  enmloyed  as  his  aervant  at  fSO  per 
month  and,  though  she  bad  been  discharged  and 
paid,  she  refused  to  leave  the  house  and  claimed 
the  right  to  remain  there,  a  cross-couqplaint,  in 
which  defendant  alleged  that  she  had  been 
fraudulently  induced  to  believe  that  she  was 
complainanfa  lawful  wife  and  that  her  serv- 
ices were  reasonaUy  worth  960  per  month,  and 
demanding  Judgment  tor  the  olfferMice,  was 
properly  Sled  as  relating  to  the  "transaction" 
which  was  tlie  subject  of  tbe  action. 

2.  Uastbb  Alto  Sebvaut— AcnoM  fob  Suv- 
xci»— Ilixoai.  Cozisidebation — FinOIHQS. 

Where,  on  a  croBs-compIaint  for  services, 
the  court  found  that  defendant  assumed  the  po- 
sition of  mistress  of  plalntifPs  house  and  re- 
mained there  In  such  capacity  nntil  the  com- 
menc«nent  of  tbe  suit  under  the  belief  ttiat  she 
was  complainant's  wife,  such  flndinc  negatived 
an  Intent  to  find  that  defendant  was  complain* 

ffiP^lfi 


ant's  paramour,  w  that  her  servloas  were  ren- 
dered on  consideration  tliat  she  should  bs  his 

illicit  mistress. 

3.  Saue— DEnnsss— Fkacd. 

Where,  on  a  cross-complaint  for  services, 
the  court  found  that  complainant  bad  fraudu- 
lently induced  defendant  to  render  the  services 
on  the  belief  that  she  was  complainant's  wlfS, 
complainant  could  not  avail  himself  of  bis  own 
fraud  in  indudng  such  belief,  by  pleadinr  that 
her  services  were  rendered  as  bis  illicit  mWess 
and  that  the  contract  was  therefore  illegaL 

4.  Saus—Accxuai.  or  Wasbb— Tna  or  Pat- 

IIXNT. 

Where  services  were  not  rendered  under  a 
contract  specU^lng  the  amount  of  wages  or 
the  time  of  payment,  the  wagea  did  not  accrue 
mimthly. 

6.  JuDomrF-ConnranonoR— IifTEBBBT. 

A  judgment  awarding  defendant  a  certain 
sum  of  money,  "with  interest  theretm,"  on  a 
cross-complaint,  should  be  construed  as  allow- 
ing legal  Interest  only  from  the  date  of  Its 
rendition. 

Appeal  from  Superior  Court,  City  and 
County  ct  San  Frandao ;  J.  G.  B.  HAbard. 

Judge. 

Suit  by  George  H.  Mlxw  against  Nettle  A. 
Mixer.  From  a  Judgment  In  favor  of  de- 
ffeodant  on  a  cross-conplalnt,  plaintiff  ap- 
peals.  Affirmed. 

Bdwrt  Ash,  for  appellant  J.  L.  Boime, 
for  reepwident 

EUJtRISON,  P.  J.  In  ttalB  action,  brought 
by  the  plaintiff  to  procure  an  injunction 
against  tbe  defendant,  the  latter  filed  a  croas- 
complalnt  against  the  plaintiff,  nnder  which 
she  sought  to  reoovar  for  serricea  roidered 
him  by  her.  It  Is  recited  In  the  bill  of  ex- 
c^rtlona  that  before  the  trial  of  the  case 
the  court  had  granted  the  injunction  prayed 
ft»r,  and  Hut  the  «ily  qnestloos  tor  trial 
were  the  tesoes  raised  by  the  cross-complaint 
as  to  wages.  lodgment  upon  these  Issties 
was  rendered  In  tvroe  of  the.  d^endant, 
giving  her  9860,  the  valne  of  best  senrloee. 
The  plaintiff  has  appealedL 

The  plaintiff  alleles  in  his  complaint  that 
In  July,  1001,  be  anployed  tbe  defendant  as 
a  servant  in  his  house  at  the  wagee  of  920 
per  month,  and  that  she  Gontinued  to  work 
fn  him  mitll  May,  1902,  and  that  about 
that  date  he  had  dlschai^  her  bom  his 
onployment,  bat  that  she  refused  to  leave 
the  honse  and  claimed  a  right  to  remain 
thoe;  and  by  so  doing  she  deprived  him 
of  the  free  use  of  his  property,  and  he  tinere- 
fore  a^ed  that  she  be  enjoined  from  further 
remaining  in  the  house.  In  her  answer  the 
defendant  denied  these  ail^tions,  and  also 
denied  that  she  ever  bad  been  employed  by 
him  as  a  servant,  and  by  way  of  cross-CMU- 
plalnt  against  him  allied  that  they  bad 
once  been  husband  and  wife,  but  had  been 
divorced  In  1898,  and  that  a  few  months 
thereafter,  t^n  the  pialntUTs  request,  they 
had  agreed  to  remarry,  and  that  such  mar- 
riage should  take  place  In  the  state  of  Neva- 
da; that  in  pursuance  thereof  th^  started 
for  that  Btat^  and  at  Sacramento  took  pas- 
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Boge  upon  a  train  which  the  platntUE  in- 
formed her  would  take  them  to  Reno,  and 
went  to  a  place  wbl<^  she  believed  to  be 
Heno;  that  while  they  were  at  that  place 
she  became  nnconBclous,  and  upon  recovering 
consciousness  was  told  by  the  plaintiff  that 
the  marriage  had  taken  place  and  that  they 
were  again  husband  and  wife ;  that  they  then 
returned  to  San  Francisco  and  assumed  mari- 
tal relations  at  her  place  of  residence;  that 
at  that  time  the  plaintiff  was  the  proprietor 
of  a  lo<^ng  house  In  another  part  of  the 
city,  and  that  subsequently,  at  his  request, 
she  went  with  him  to  that  place  as  his  wife, 
and  in  connection  with  him  assumed  Its  man- 
agement and  control,  and  so  contlnned  until 
May  24,  1902,  during  all  of  which  time  she 
bellered  that  she  had  been  legally  married 
to  him  and  was  his  wife;  end  that  in  so 
doing  she  had  rendered  him  services  which 
were  worth  ?50  per  month.  These  allega- 
tions of  the  defendant  were  denied  by  the 
plaintiff  lu  his  answer  to  the  cn^s-complalut, 
but  the  court  found  them  to  be  true.  The 
court  also  found  that  no  marriage  ceremony 
had  taken  place  between  them;  and  that  the 
defendant  is  not  the  wife  of  the  plaintiff, 
but  that  she  believed  during  all  of  said  time 
that  she  was  his  wife;  that  her  uncousclous 
condition,  upon  recovering  from  which  he 
told  her  that  the  marriage  had  taken  place, 
was  produced  by  him  by  administering  drugs 
to  her;  that  he  never  employed  her  in  his 
bouse  in  the  capacity  of  a  servant,  but  that 
she  performed  all  the  duties  of  a  servant 
for  blm  from  May,  1901,  until  May,  1902; 
and  that  her  services  were  worth  $50  a 
month,  of  which  be  bad  paid  her  $20  a  month. 
These  findings  are  fully  sustained  by  the 
evidence  set  forth  in  the  bill  of  exceptions. 

1.  The  court  did  not  err  in  refusing  to 
strike  oat  the  cross-complaint  or  lu  overml- 
lug  the  demurrer  thereto.  The  "transaction'* 
upon  which  the  action  was  brought  embraced 
the  relations  between  the  plaintiff  aud  the 
defendant  under  which  the  latter  rendered 
the  services  alleged  by  him,  and  the  affirma- 
tive relief  sought  by  her  under  her  cross- 
complaint  related  to  and  depended  upon  those 
relations.  The  plaintiff  could  not,  by  alleging 
that  the  services  were  rendered  under  an 
employment  deprive  her  of  the  right  of 
showing  the  facts  under  which  they  were 
rendered  or  of  obtaining  whatever  relief  she 
was  entitled  to  upon  the  ascertainment  of 
those  facts  by  the  court  Story  &  Isham 
Co.  V.  Story,  100  Cal.  30,  84  Pac.  671. 

2.  The  facts  set  forth  In  the  cross-complaint 
sufficiently  state  a  canse  of  action  entitling 
the  defendant  to  relief  against  the  plaintiff. 
The  averments  therein  of  the  relation  which 
she  sustained  to  him.  and  of  the  clrcum- 
Btancea  under  which  she  rendered  services 
to  him,  are  inconsistent  with  the  construc- 
tion contended  for  by  the  appellant  that  the 
services  were  of  an  Immoral  nature  or  ren- 
dered upon  an  Illegal  consideration;  and  the 
fludiug  of  the  court  that  she  "assumed  the 
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position  of  mistress  In  plalntifTs  house  and 
remained  there  in  such  capacity  until  the 
commencement  of  this  suit,"  under  the  be- 
lief that  she  was  his  wife,  negatives  any 
Idea  that  the  court  intended  to  find  that  she 
was  his  paramour,  or  that  the  services  were 
rendered  upon  the  consideration  that  she 
would  be  his  illicit  mistress.  If  the  plaintiff 
fraudulently  induced  her  to  render  the  sorv- 
Ices  found  by  the  court,  be  cannot  avail 
himself  of  his  own  fraud  In  so  doing  In 
order  to  escape  liability  for  their  value.  - 

8.  In  its  conclusions  of  law  the  court  finds 
that  the  plaintiff  Is  Indebted  to  the  defend- 
ant In  the  sum  of  $30  per  montti,  "with  In- 
terest thereon  from  the  several  dates  at 
which  It  accrued."  The  court  does  not  speci- 
fy these  dates,  and  as  the  services  were  not 
rendered  under  any  contract  specifying  the 
amount  or  the  time  for  payment  the  wages 
cannot  be  held  to  have  accrued  monthly. 
The  court  was,  therefore.  In  error  in  this 
respect  The  Judgment,  however,  awards  the 
defendant  the  sum  of  $360,  "with  Interest 
thereon,"  which  Is  to  be  bonstrued  as  legal 
Interest  from  the  date  of  Its  rendition. 

Tbe  judgment  and  order  are  afllrmed. 

We  concur:   COOPER,  J.;  HALL,  J. 


PBOTIDENT  MUT.  BLDO.  LOAN  ASS'N 
V.  SHAFFER  et  aL 

(Goxurt  of  Appeal,  Second  District  GaUfomla. 
^OT.  17.  1906.) 

1.  MOBTOAOn  —  DlBTB  SBCimED  —  FUTVBB 

Advahcbs. 

In  order  that  a  payment  by  a  mort- 
gagee on  the  mortgagor's  account  ^11  consti- 
tute an  advancement  within  the  meaning  of  a 
clause  of  the  mortgage  securing  "further  ad- 
vancea"  by  the  mortgagee,  such  payment  must 
involve  a  contract  relation,  express  or  implied, 
and  a  payment  made  without  tbe  knowledge 
of  the  mortgagor  cannot  constitute  sndi  an  ad- 
vancement 

2.  SaHB— InCUMBBANCBS. 

A  claim  of  a  lumt>er  company  for  lumber 
used  lu  constructing  a  house  on  mortgaged 
premises  cannot  be  deemed  an  incumbrance, 
within  the  meaning  of  the  clause  of  the  mort- 
gage authorizing  the  mortgagee  to  pay  Incum- 
brances, in  the  absence  of  anything,  to  show 
when  the  lumber  was  purchased,  or  by  whom, 
or  when  the  honse  was  completed,  or  that  any 
steps  were  taken  or  contemplated  by  the  lum- 
ber company  to  assert  a  lien. 
8.  Same— Mechahics'  Liens— Time  roB  Ba- 
TABLisnMENT— ErraoT  OP  Delat. 

The  Inchoate  right  of  lien  which  arises 
by  furniahlng  lumber  used  In  the  constniction 
of  a  bouse  ceases  to  exist  after  tbe  expiration 
of  60  days  from  the  completion  of  the  house. 

4.  Same  — Rights  of  Mobtgaqke  — Payment 
OF  Incxjmbbahces— Burden  of  Pboop. 
A  mortgagee,  seeking  to  charge  a  mortga^r 
with  a  sum  paid  In  disctiarge  of  a  material* 
man's  claim  against  a  bouse  erected  on  the 
mortgaged  premises,  has  tbe  burden  of  es- 
tablishing that  the  claim  was  a  Hen  at  the 
date  of  payment,  and  therefore  an  incum- 
brance within  the  meaning  of  a  clause  of  the 
mortgage  authoriaing  the  mortgagee  to  pay 
iucnotbrances. 
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&  Bahs— DiBT8  Sboubxd— Giimu.  Obliga- 
noaB  or  Moktoaoob. 

A  danie  of  a  mor^»g«  BecorlDs  further 
advances  by  the  mortgasee  and  all  other  in- 
dsbtednera  of  the  mor^gors  to  the  mortgasM, 
and  authorizing  the  mortgagee  to  pay  incum- 
bnnces  on  the  premises,  does  not  authorize 
the  mor^agee  to  buy  up  obligations  of  the  mort- 
gagor disconnected  from  the  mortgage  or  the 
premises  end  to  bsM  the  nun*  «•  Hcored  by 
the  mortgage. 

Appeal  from  Snperlor  Oour^  Kern  Oounty; 
J.  W.  Mabon.  Judge. 

Action  by  the  Provident  Mutual  Building 
Loan  Association  against  Sosan  E.  Shaffer 
and  another.  From  the  Jndgment  rendered, 
plaintiff  appeals.  Afllnned. 

O.  B.  Garter,  for  appellant  XL  B.  Ooil,  ft>r 
respondents. 

AIXEM,  J.  Action  to  foreclose  mortgage- 
Finding  of  the  court  that  one  note  alleged 
to  be  secured  thereby  was  never  executed. 
Judgment  and  decree  for  amount  of  one  note 
only,  and  for  defendant  npon  the  second 
note,  from  which  jndgment  plaintiff  appeals. 

It  appears  from  the  record  that  defendant 
Susan  E.  Shaffer  was  a  married  woman,  the 
wife  of  ber  codefendant,  J.  W.  Shaffar,  that 
she  owned  as  her  separate  estate  the  prem- 
ises described  In  fba  complaint ;  that  on  July 
18.  1890,  she  and  her  hnsband  executed  to 
the  plaintiff  a  mortgage  on  aald  premises  to 
lecore  a  note  fOr  $1,600  and  any  further  ad- 
▼ancee  by  the  mor^^rngeo,  and  all  other  In- 
dditedness  of  ttie  mortgagors  to  the  mort- 
gagee existing  or  thereafter  arising,  or  to 
be  contracted  for  before  satisfaction  of  the 
mortgage,  not  exceeding  |1,609,  with  a  cove- 
nant to  pi^  all  Incumbrances  on  said  pron- 
[ses,  and,  upon  default  authorizing  the  mort- 
gagee to  pay  same.  Before  the  execu- 
tion of  the  mortgage  defendant  Mrs.  Shaffer 
had  commenced  the  oonstmctlon  of  a  bouse 
on  said  premises.  In  September,  1899,  plain- 
tiff, ascertaining  that  a  lumber  company  had 
a  bill  amounting  to  $300  for  lumber  used  In 
constmctlng  such  bouse,  paid  the  same  with- 
out the  knowledge  of  Mrs.  Shaffer.  After- 
wards the  husband  signed  a  note  for  such 
amount  and  some  one,  without  authority, 
signed  the  wife's  name  to  such  note.  She 
never  had  knowledge  of  the  payment  of  the 
money  or  the  execution  of  the  note,  until 
the  time  of  the  trial  of  this  action. 

It  Is  Insisted  by  appellant  that,  regardless 
of  the  note,  her  property  was  liable  on  ac- 
count of  such  payment  under  the  terms  of 
the  mortgage,  upon  the  theory  that  It  was 
eitiier  an  advancement  for  her  use  and  bene- 
fit or  paid  in  order  to  relieve  her  property 
from  an  incumbrance,  or  was  a  debt  which 
arose  between  the  parties  after  the  mortgage. 
That  it  should  be  an  advancement  as  con- 
templated by  the  mortgage  would,  of  neces- 
sity, involve  a  contract  relation,  express  or 
Implied.  No  such  relation  is  shown  by  the 
record,  and  the  court  finds  against  the  plain- 
tiff upon  such  issue.  It  does  not  appear  that 
the  husband  knew  of  the  payment  to  the  lum- 


ber company,  but  if  he  did  have  such  knowl- 
edge, It  appears  that  he  was  acting  as  agent 
for  plaintiff  during  the  whole  time  within 
which  the  bouse  was  being  constructed,  and 
was  not  acting  for  the  wife  at  any  time 
except  In  supervising  the  construction  of  the 
house.  Neither  were  there  any  facts  alleged 
or  found  from  which  It  may  be  inferred  that 
the  claim  of  the  lumber  company  was  an 
Incumbrance  upon  the  premises;  It  Is  not 
shown  when  the  lumber  was  purchased,  by 
whom,  when  the  house  was  completed,  or  that 
any  steps  bad  been  taken,  or  even  contem- 
plated, by  the  lumber  company  to  assert  a 
lien  on  account  of  such  debt  The  tnmber 
company,  at  moat  was  but  a  creditor  of  the 
wife,  if  she  authorized  or  knew  of  the  pur- 
chase. The  inchoate  right  of  lien  existed  In 
virtue  of  the  admitted  furnishing  of  lumber 
actually  used  In  the  house.  If,  however,  60 
days  had  elapsed  between  Its  completion  and 
the  payment  by  plaintiff,  such  lien  no  longer 
existed.  Morris  v.  Wilson,  97  Oal.  646,  32 
Pac.  801;  "Welthofl  v.  Murray,  76  Cal.  608, 
18  Pac.  435.  If  the  fact  was  that  the  bouse 
had  not  been  completed  60  days  before  pay- 
ment by  plaintiff,  we  should  have  no  hesi- 
tancy In  saying  that  a  Hen  existed  under 
the  Oonstltutlon  of  this  state,  and  that  plain- 
tiff possessed  the  right  under  the  mortgage 
to  extinguish  the  same;  but  the  burden  of 
establishing  the  existence  of  such  a  lien  at 
the  date  of  the  payment  was  upon  the  plain- 
tiff. We  are  not  of  opinion  that  from  the 
record  any  debt  or  obligation  in  favor  of  the 
lumber  company  is  shown  by  reason  of  the 
furnishing  of  the  lumber  to  be  used  in  Mrs. 
Shaffer's  bouse.  For  aught  appearing  there- 
in, the  circumstances  might  have  been  sudi 
as  to  have  precluded  a  personal  liability  upon 
her  part  In  addition  to  this,  even  were  she 
a  general  debtor  of  the  lumber  company, 
we  do  not  think  that  by  a  fair  construction 
of  the  mortgage  the  plaintiff  can  go  out  and 
buy  up  obligations  of  the  mortgagor  dis- 
connected from  the  mortgage  or  the  prem- 
ises, and  hold  the  same  secured  by  such  mort- 
gage. This,  we  think,  is  warranted  by  the 
decision  in  Moran  v.  Gardemeyer,  82  OaL  101, 
23  Pac.  6.  There  is  nothing  in  the  record 
showing  any  agency  of  the  husband,  nor  that 
be  even  contracted  lor  the  lumber  on  t>ehalf 
of  the  wife,  or  assumed  any  authority  In 
relation  thereto. 
Judgment  affirmed. 

We  concur:   ORAT,  P.  J.;  SMITH,  J. 


PAT  V.  COSTA 

(Court  of  Appeal,  First  District  California, 
Nov.  28,  1906.   On  Rehearing,  I>ec  21,  1905.) 

1.  EXECUT(«a  AND  ADUiniBXBATOBS— BOTAXBS 

ov  Pbbsons  Not  Dead. 
Probate  proceedings  on  the  estate  of  a  p«i^ 
son  who  is  not  dead  are  void. 

[Ed.  Mote.— For  cases  in  point  see  roL  22, 
Cent  Dig.  Executors  and  Administrators,  1  IS.] 
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2L  LuciTATioir  or  Aonoira— latroBurcB  of 
GAxm  or  AcnoH. 

Undar  Code  Civ.  Proe.  I  838,  prMciiblng 
a  three-year  HmitatioD  In  actions  for  detention 
of  gooda  or  chattel*,  indadinc  raooTfliT  of  per> 
■onal  property,  and  proridinc  the  actum  fhall 
not  accrue  Dotll  discovery  of  the  facts  by  the 
aggrieved  par^,  where  probate  proceedings  were 
had  on  plaintilTB  estate  on  the  sapposltfon  that 
he  was  dead,  his  action  against  the  administra- 
te, who  tocdc  poHHssion  of  his  propertgr.  which 
was  commenced  three  yean  after  he  learned 
the  facts,  ms  barred. 

8.  Saira  —  OomnsNCXinENT  or  Action  —  Rk- 

Under  Code  Civ.  Proc.  S  855,  providing 
that,  if  an  action  is  commenced  within  the  time 
prescribed  therefor  and  a  judgment  for  plain- 
tiff is  reversed  on  "appeal,*'  the  plaintiff  may 
commence  a  new  action  within  a  year  after 
reversal,  the  oomnmcement  of  a  suit  and  the 
bringing  of  an  action  wltUn  a  year  from  the 
annulling  of  a  decree  therein  <m  a  'Vrit  of  re- 
view" does  not  prevent  the  bar  of  llmitstions. 

On  Rehearing. 
4.  Pluoino— Dncmuu— Oboumdb— lamra- 
non  OP  Actions. 

Where  a  petition  Is  demurred  to  on  the 
ground  that  the  action  is  barred  by  limitations, 
reference  need  not  be  made  to  the  particular 
sectiMk  relied  on;  it  being  mffidant  to  qiecifr 
tbe  statate  as  ground  of  demurrer. 
&.  Same. 

Where  defendant  demurs  on  the  ground 
that  plaintiff's  cause  of  action  accrued  more 
than  four  years  tiefore  the  action  was  com- 
menced, die  tonurrer  mnst  be  auatained,  if  it 
appears  from  the  complaint  that  the  action 
accrued  more  than  four  years  before  It  was 
brought  and  is  of  such  a  nature  that  it  would 
be  barred  under  the  law  In  four  yean,  or  in 
any  less  period. 

Appeal  from  Superior  Court,  Santa  Olara 
Ooonty;  8.  F.  Lelb,  Jud^e. 

Action  by  George  W.  Fay  against  James 
A.  Costa.  From  a  Judgment  for  plaintiff, 
defendant  appeala  Bevcrsed. 

Rehearing  denlM  by  Supreme  Oonrt  Jann* 
ary  22,  190& 

H.  A.  Oabrl^  and  0.  D.  Wright,  tot  appel- 
lant B.  B.  Gotbran,  for  respondent 

HAIX,  J.  Tbia  is  an  appeal  ttom  a  Jndg- 
m«it  In  favOT  of  plaintiff  and  against  defend- 
ant for  the  ram  of  $1,518.68,  and  cornea 
before  tu  on  tbe  jtidgment  roll. 

The  facta  necessary  to  an  understanding  of 
the  points  Involved  are  as  follows:  This 
action  was  brou^t  Augnst  27,  1902.  The 
complaint  among  otber  things,  sieges  In  sub* 
stance:  That  on  the  29th  day  of  November, 
1897,  defendant  petitioned  the  superior  court 
of  Santa  Clara  connty  fw  letters  of  adminis- 
tration oa  the  estate  of  idalntUt,  alleging 
that  he  had  died  on  or  about  tbe  1st  day  of 
January,  1897.  That  thereafter  defendant 
was  In  form  appointed  administrator  of  said 
estate  and  on  tbe  8d  day  of  January,  1898, 
took  into  his  possession  $1,643.68  belonging  to 
plaintiff  and  prevloualy  distributed  to  plaintiff 
from  anoUiw  estate.  In  May,  1898,  a  decree 
of  distribution  was  in  form  made  and 
recorded  in  said  estate;  that  is  to  say,  the 
estate  of  plaintiff.  Plaintiff  learned  of  his 
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rights  in  March,  1890,  and  cams  to  San  Josi, 
OaL,  and  defendant  paid  him  f2S,  bnt  refused 
to  pay  tiw  balance  of  plalntUTi  money.  Oa 
the  10th  day  of  April.  1899,  plaintiff  filed 
and  presented  his  petition  before  said  court 
(superlOT  court  ot  Santa  Olara  oonnl^,  iqwn 
wfalidi  a  (dtatton  was  issued  to  defendant 
CMta,  to  show  cause  why  all  tbe  proceedings 
had  in  the  matter  of  the  estate  of  plalntUt 
should  not  be  set  aside  and  annulled,  and 
why  all  property  received  by  said  Costa  as 
such  allied  administrator  should  not  be  re- 
turned to  eald  court  free  from  all  chargea  and 
claims  of  every  nature^  That  Uiereafter,  on 
tbe  3d  day  of  May,  1889,  the  court  made  its 
decree  that  all  said  proceedings  be  set  aside 
and  annulled,  and  that  all  property  received 
by  defendant  $1,543.68,  less  $25.  be  returned 
to  plalnUCC,  and  that  defendant  pay  to  plaln- 
tift  the  sum  of  $1^18.68  and  costs,  and  that 
the  clerk  Issue  execution  In  favor  of  plalntUC 
From  this  order  defendant  took  an  appeal, 
but  tbe  same  was  dismissed  for  want  of 
prop^  bond.  Estate  of  Fay,  126  CaL  457. 
68  Pac.  936.  Subsequentiy,  on  July  23,  1902, 
the  SuEMreme  Court,  on  application  of  defend- 
ant granted  a  writ  of  review,  and  set  aside 
and  annulled  so  much  of  said  decree  as  directs 
the  payment  by  defendant  Costa  to  plaintiff 
of  $1,618.68  and  tbe  Issuance  by  the  clerk  of 
ezecutioo.  137  Oal.  79,  69  Pac.  840.  It  is 
also  allied  In  an  amendment  to  the  com- 
plaint, filed  before  demurrer  or  answer,  that 
In  the  petition  presented  April  10,  1889, 
plalntUf  set  forth  the  same  cause  of  action 
against  Costa  that  is  set  forth  In  the  com- 
plaint in  this  action,  and  sought  to  recover 
the  same  identical  property.  Defoidant  de- 
murred to  the  amended  complaint  upon  th« 
ground  that  tbe  action  was  barred  by  sections 
338,  839,  and  848  of  the  Code  of  Civil  Pro- 
cedure; each  section  being  separately  pleaded. 
The  demurrer  was  overruled,  and  d^endant 
answered,  and  again  pleaded  the  same  sec- 
tions in  bar  of  the  action;  bnt  tbe  court 
found  that  the  action  was  not  barred,  and 
rendered  Indgmoit  for  plaintiff. 

Tbe  correctness  of  the  ruling  of  0m  court 
as  to  the  plea  of  tbe  statute  of  limitations 
is  the  question  to  be  determined  on  this 
appeal.  It  will  be  observed  from  the  fore- 
going statement  of  facts  that  this  action  was 
commenced  more  than  four  years  after  tbe 
day  upon  whidi  defendant  took  possession  of 
plaintiffs  mcmy,  and  more  than  three  years 
after  plaintiff  learned  of  tiie  facta  of  tbe 
case  and  the  probate  court  had  vacated  tbe 
Iffoceedlngs  npon  tbe  estate  of  plaintiff.  In- 
asmuch as  plaintiff  Is  not  dead,  tbo  probate 
proceedings  on  his  wtato  were  void.  Costa  r. 
SuperiOT  Court  137  OaL  82,  69  Pac.  840; 
Stevenson  v.  Superior  Court  62  OsL  60;  In 
a  concurring  opinion  by  one  of  the  Justlcea 
In  Stevenson  v.  Superior  Oonrt,  it  Is  said: 
"Administration  of  tbe  estate  ot  a  llvlns 
person  Is  void  ab  initio  and  throughout'* 
In  the  leading  opinion  It  is  said:  "It  la  true 
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that  tiie  court  of  probate,  before  Issuing 
letters  of  admlnlstratkm,  must  first  deto-mlne 
eflBrmatlTely  the  qneatton  of  death.  But  not- 
withstandlDg  aocb  determination,  the  fact 
that  the  BupptMed  intestate  Is  aUve  maj  stlU 
be  shown,  and  when  shown  establishes  the 
nullity  of  the  entire  proceedings.'*  Among 
the  eases  cited  in  the  prevailing  opinion  In 
siq^Mirt  of  the  doctrine  there  declared  Is 
Jochnmeen  v.  Snifolk  Savings  Bank,  8  Allen 
(Man.)  87,  wbet«  It  Is  held  that  the  plaintiff 
was  oitltled  to  recover  mon^  tij  bim  dfr* 
posited  in  a  bank  which  had  been  paid  b7 
tbt  bank  to  a  perstm  appointed  administrator 
of  title  estate  of  plaintiff,  upon  the  supposition 
that  plaintiff  was  dead.  To  the  same  effect 
is  the  similar  case  of  Lavln  v.  Bmlgrant  Ind. 
Savings  Bank  (C  G.)  1  Fed.  641, 18  Blatchf.  1. 
In  neither  case  had  any  steps  been  taken  to 
annni  the  probate  iroeeedings,  but  sncb  pro- 
ceedings were  held  to  be  atnolutely  void. 
In  accOTdance  with  the  law  as  laid  down  In 
the  foregoing  authorities,  it  is  alleged  In 
plalntUTs  complaint  "that  said  superior  court 
never  had  or  acquired  jurisdiction  to  adminl»- 
ter  npon  plaintiff's  said  estate  by  reason  of 
the  fact  that  plaintiff  is  still  alive  and 
resident  hi  the  flesh."  In  Elliott  v.  Peirsol. 
26  T7.  B.  828,  7  L.  Bd.  164,  in  speaking  of  a 
cue  where  a  court  acts  wlOiont  Jurisdiction, 
it  is  said:  "But,  if  it  act  without  autfaorily, 
its  Judgment  and  orders  are  regarded  as 
nullities.  They  are  not  voidable,  bat  simply 
void,  and  form  no  bar  to  a  recovery  sought 
even  prior  to  a  reversal  In  opposition  to 
them.** 

The  probate  proceedings  xt^on  tbe  estate 
of  plaintiff  being  void  and  a  nnllily,  plain- 
tiff trnd  a  right  of  action  against  defendant 
as  soon  as  defendant  took  possession  of  plaln- 
tlfTs  money;  and  even  If  It  be  said  tbat 
the  statute  did  not  begin  to  run  until  plain- 
tiff learned  of  tbe  fticto  under  section  338, 
still  three  years  elapsed  after  that  time  b^ 
tore  this  action  was  cwnmenced.  We  are 
obliged,  therefore,  to  hold  that  tbls  action 
was  barred  btfore  comm^ced,  unless  tbe  fil- 
ing of  flie  petition  In  the  probate  proceed- 
ings and  the  bringing  of  this  action  within 
one  year  from  the  annulling,  on  a  writ  of  re- 
view, of  the  decree  obtained  by  plaintiff  on 
said  petition  prevents  tiie  bar  of  the  statnte. 
And  this  seems  to  be  the  real  contenthm  of 
respondent,  and  the  theory  upon  whldi  his 
ctnn^alnt  Is  framed.  Section  86S  of  the 
Code  of  Olvl]  Procedure  is  as  follows:  "If 
an  action  is  commenced  wltiiln  the  time  pre- 
scribed tiierefor.  and  a  Judgment  thereon  for 
the  plaintiff  be  reversed  on  appeal,  tbe  plain- 
tiff *  *  *  may  commence  a  new  action 
within  one  year  after  the  reversal.'*  The 
Judgment  In  question  here  was  not  "reversed 
on  aniieal.**  but  was  annulled  and  set  aside 
on  a  writ  of  review,  and  In  order  to  up- 
iHtld  tbe  actitm  of  the  trial  court  we  are 
ssked  to  bold  that  a  reversal  on  appeal  In- 
dndes  an  annulling  on  a  writ  of  review. 

We  are  cited  to  McOmber  ▼.  Clupman, 


42  Mich.  U7,  8  N.  W.  288,  as  sufficient  au- 
thority for  such  construction.  It  was  held 
In  tbe  above-entitied  case  that  a  revwsal 
iKt  a  writ  of  certiorari  was  sufficient  to  au- 
tiuffise  a  new  suit  under  a  statute  which  au- 
thcriaed  a  new  suit  wliere  ttie  first  Judg- 
ment was  reversed  on  a  writ  ui  error.  The 
Michigan  Btatate,  howevra-.  bad  otlier  pro- 
visions wlUcb  seemed  to  indicate  a  general 
Intent  to  save  the  riglit  to  tvlng  a  new  suit 
where  the  first  suit  had  abated  or  failed 
without  tault  of  the  plaintiff.  Furtliermore. 
In  McOmber  v.  Chainnan  the  Judgmmt  that 
had  been  reversed  was  one  rendered  by  a 
Justice  of  the  peace,  and  In  Michigan  a  writ 
of  certiorari  is  used  to  review  errors  of  law 
committed  during  the  trial  of  a  cause  In  a 
Justice's  court,  and  is  not  confined,  as  in  this 
state,  to  setting  aside  proceedings  for  vnuit 
of  Jurisdiction.  How.  Ann.  St  Mich.  |  7081 
et  seq.  Even  the  evidence  may  be  reviewed 
where  there  it  a  total  Jack  of  evidence  to 
support  the  Judgment  or  some  material  tact 
necessary  to  support  a  recovery.  Welch  v. 
BafKt  12  Mich.  43;  McOraw  v.  Sdiwab.  28 
Mich.  18;  Brown  v.  Blanchard,  89  Mlcb. 
790;  L.  S.  Building  Oo.  v.  Thompson,  32  Mich. 
293.  So,  generally,  in  Michigan  both  write 
of  certiorari  and  writs  of  error  are  used  to 
correct  errors  of  law  occurring  in  the  trial 
court;  write  of  error  to  review  Judgmente 
of  courte  of  law  and  of  record.  In  proceed- 
ings bad  according  to  tiie  course  of  the  com- 
mon law  (Holbrook  t.  Cook,  5  Mich.  22S), 
or  proceedli^  substantially  analogous  there- 
to (Fletcher  v.  Clark.  89  Mich.  874).  and 
writs  of  certiorari  to  correct  errors  of  law 
In  proceedings  that  are  not  aocM^lng  to  the 
course  of  tlie  ctaninon  law  (How.  Ann.  St 
MIdL  i  8691,  and  cases  cited  in  note).  The 
time  within  which  either  may  issue  is  the 
same.  Id.  I  8683.  It  Is  tfans  seen  that  the 
MIcIilgan  court  had  good  grounds  for  hold- 
ing that  a  reversal  under  a  vprit  of  certiorari 
was  in  substance  a  reversal  under  a  vnrit 
of  error,  within  the  meaning  of  tiie  statute 
allowing  a  new  action  to  be  toought  within 
a  year  from  such  reversal.  Botii  write  are 
used  in  that  state  for  procuring  a  reversal' 
of  tbe  action  ot  the  trial  court  for  errors 
of  law  committed  In  the  trial  of  the  action. 
Our  Code  lays  down  the  rule  for  ita  own  con- 
struction In  these  words:  "Words  and 
plirasM  are  construed  according  to  tbe  con- 
text and  the  approved  usage  of  the  language; 
but  technical  words  and  phrases,  and  such 
others  as.  have  acquired  a  peculiar  and  ap- 
propriate meaning  In  law,  or  are  defined 
In  the  succeeding  section,  are  to  be  construed 
according  to  sttch  peculiar  or  appropriate 
meaning  or  definition.**  Tbe  word  "appeal" 
In  the  law  of  this  state  refers  to  the  pro- 
ceedings that  are  provided  for  In  title  13. 
part  2,  of  the  Code  of  Civil  Procedure,  where 
tbe  time  and  method  of  taking  an  "appeal" 
are  minutely  set  forth.  A  writ  of  review 
(certiorari)  Is  provided  for  in  chapter  1, 
tiUe  1,  of  part  3  of  the  Code  of  Civil  Proce- 
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dure,  and  may  be  granted  In  certain  prescrilh 
ed  cases,  whme  there  li  no  appeal  (section 
1068,  Code  CIt.  Proc),  and  only  where  Jiirl»- 
dlotlOQ  has  been  exceeded-  Our  Code,  In 
the  section  Just  cited,  nsea  the  word  "appeal" 
aa  Indicating  something  different  from  a 
writ  of  review.  While  to  some  minds  It 
may  be  difficult  to  suggest  a  reason  why 
the  Legislature,  In  the  case  of  a  rereraal  on 
appeal,  should  provide  that  a  new  action 
may  be  brought,  and  not  when  the  same  re- 
sult Is  secured  by  a  writ  of  review.  It  seems 
to  be  ao  written.  It  may  be  suggested,  In 
this  connectfon,  however,  that  limitations 
exist  as  to  appeals  that  do  not  exist  as  to 
writs  of  review.  Thus  appeals  must  be  tak- 
en within  a  vexj  limited  time  (the  longest 
being  six  months  from  the  Judgment  to  be 
reviewed),  while  no  such  limitation  exists 
wlUi  r^rd  to  the  right  to  a  writ  of  re- 
view. This  difference  may  well  be  said  to 
Justify  a  rule  allowing  the  right  to  bring  a 
new  action  in  the  one  case  and  not  In  the 
other.  We  do  not  thlnlc  that  we  are  Justified 
In  construing  the  word  "appeal."  as  used  In 
section  855  of  the  Code  of  Civil  Procedure, 
as  including  a  writ  of  review.  For  the  rea- 
sons above  set  forth,  the  demurrer  should 
bare  been  sustained. 

Appellant  also  urges  that  the  filing  of  the 
petition  by  plaintiff  In  the  probate  court  was 
not  the  bringing  of  an  action  such  as  would 
interrupt  the  running  of  the  statute  of  llmi- 
tatlons,  for  the  reason  that  such  court  had 
no  Jurisdiction  In  such  a  proceeding  to  enter 
a  Judgment  that  defendant  pay  the  money 
obtained  Iry  him  to  plaintiff;  but.  lo  view 
of  the  conclusion  we  have  reached  on  the 
question  last  discussed.  It  Is  not  necessary 
to  determine  the  suffldency  of  Uils  point 
Suffice  it  to  say  that  In  some  states  It  la  held 
that  the  bringing  of  an  action  In  a  court 
without  Jurisdiction  of  inch  action  la  not 
sufilclent  to  Interrupt  the  running  of  the 
statute  (Gray  v.  Hodge.  60  Ga.  262;  Ed- 
wards V.  Ross,  58  Ga.  147;  Sweet  v.  Elec- 
tric Light  Co.,  97  Tenn.  262.  36  8.  W.  lOM; 
Donnel  r.  Oatchell.  88  Me.  217):  while  the 
contrary  doctrine  Is  held  elsewhere  (Smitii 
T.  McNeal.  109  U.  8.  426.  3  Sup.  Cfc  819, 
27  L.  Ed.  086 :  L.  R.  H.  R.  ft  T.  Ry.  T.  Man- 
eee.  49  Ark.  248.  4  S.  W.  778.  4  Am.  8t  Rep. 
4S;  Ball  t.  Bi^m,  6  Kan.  App.  42,  49  Pac. 
678;  Blume  t.  City  of  New  Orleans.  104 
La.  Ann.  849,  29  Sontii.  106;  Woods  t. 
Houghton.  67  Mafli.  580). 

The  Judgment  Is  rereraed. 

We  concur:  HARRISON,  P.  J.;  COOP- 
BR,  J. 

On  Rehearing. 

HALL.  J.  The  petition  for  a  rehearing  Is 
denied,  but  for  the  purpose  of  more  clearly 
presenting  the  point  decided,  the  opinion 
heretofore  filed  Is  amended  as  follows :  The 
following  portion  Is  struck  out,  to  wit :  "De- 
fendant demurred  to  the  amended  complaint 


upon  the  ground  that  the  action  was  barred 
by  sections  33S,  839.  and  840  of  the  Code 
of  Civil  Procedure,  each  section  being  sep- 
arately pleaded.  The  demurrer  was  awer- 
ruled  and  the  defendant  answered,  and  again 
pleaded  the  same  sections  In  bar  of  the 
action,  but  the  court  fonnd  that  the  action 
was  not  barred,  and  rend«%d  Judgment  for 
plaintiff.  The  correctness  of  the  ruling  of 
the  court  as  to  the  plea  of  the  statute  of 
Umltatloua  Is  the  question  to  be  determined 
on  this  appeal;"  and  In  lieu  thereof  the 
following  is  Inserted,  to  wit: 

"Defendant  demurred  to  the  amended  com- 
plaint upon  the  ground  that  the  action  was 
barred  by  sections  338,  subd.  4,  839,  snbd.  1. 
and  843,  Code  Civ.  Proc.,  each  section  being 
separately  pleaded ;  and  also  upon  the  ground 
that  the  cause  of  action  had  accrued  to 
plaintiff  more  than  four  years  twfore  the 
commencement  thereof,  and  did  not  accrue 
within  four  years  before  the  commencement 
thereof.  The  d^urrer  was  overruled  and 
the  defendant  answered,  and  again  pleaded 
the  ^me  sections,  and  that  the  cause  of 
action  accrued  to  plaintiff  more  than  four 
years  before  the  commencemrat  thereof. 
The  correctness  of  the  ruling  ct  the  court 
as  to  the  plea  by  demurrer  of  the  statute 
of  limitations  Is  the  question  to  be  deter- 
mined on  this  appeal. 

"In  presenting  the  question  of  the  bar  of 
the  statute  of  limitations  by  demurrer  it  Is 
not  necessary  to  refer  to  the  particular  sec- 
tion relied  on.  In  such  a  case  It  is  sufficient 
to  specify  the  statute  as  one  of  the  grounds 
of  the  demurrer.  Williams  v.  Bergln,  116 
Cal.  66,  47  Pac.  877;  Br^man  v.  Ford,  46 
Cal.  7.  The  defendant  having  demurred  up- 
on the  gronnd  that  the  cause  of  action  ac- 
crued to  plaintiff  more  than  four  years  before 
the  action  was  commenced  was  entitled  to 
have  his  demurrer  sustained  If  It  appeared 
upon  the  face  of  the  complaint  that  the 
action  did  accrue  more  than  four  years  before 
It  was  brought,  and  was  of  such  a  nature 
that  It  would  be  barred  under  the  law  in 
four  years  or  In  any  less  period.  Boyd  t. 
Blankman,  29  Cal.  20;  87  AnL  Dec.  146." 

We  concur:  HARRISON,  P.  J.;  COOP- 
ER, J. 


MURPHT  V.  BONDSHU.  County  Auditor. 

(Court  of  Appeal,  Third  District,  Oalltomla. 
Nov,  23,  1905.) 

1.  CotTNTiKs  —  Board  or  Sdpebvxsobs  —  Al- 
lowance OF  Claim— Limitations. 

Pol.  Code,  {  8804,  provides  that  all  taxes, 
penalties,  or  costs,  paid  more  than  once  or 
illegally  collected,  may  by  ordor  of  the  board 
of  supervisors  be  refunded  bf  the  county  treas- 
urer; and  County  Govemment  Act  lSS7  (St. 
1897,  p.  470.  c.  277)  S  40,  provides  that  the 
board  must  not  allow  any  claim,  unless  pre- 
sented within  a  year  after  the  last  item  of  the 
claim  or  the  account  accraed.  HM,  tiiat  ttle 
board  of  supervIflorB  has  no  power  to  allow 
a  claim,  under  section  3804.  not  filed  with  the 
board  for  more  than  a  year  after  It  accmad. 
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MAHDAinrs— Scope  of  Rbhedt— Mictaxk. 
Where,  by  a  mistake  hi  the  amount  neces- 
saiT  to  redeem  land  sold  for  taxes,  plaintifl 
paid  a  turn  in  excess  of  Chat  leyuired  by  law 
to  redeem,  and  the  mistake  was  not  discovered 
antfl  his  claim  for  a  refnnd  was  barred,  where- 
apon  he  procured  an  allowance  from  the  comi- 
ty board,  and  upon  refusal  of  the  auditor  to 
draw  a  warrant  brought  mandamus,  he  waa 
not  entitled  to  relief  under  Code  GIt.  Proc.  I 
888,  prorldinff  for  granting  relief  In  certain 
caaes  on  the  ground  of  mlatate. 

S.  STATUTKS— GONBTITUTIOHAI.  PBOTIBIOn^ 
SVBJKCTB  AKD  TITU8. 

Const.  arL  4,  i  24,  declares  that  every  act 
shall  embrace  bat  one  subject,  which  shall  be 
embraced  in  the  title.  HeU,  that  St.  1901,  p. 
647,  c  215,  entiUed  "An  act"  to  add  certain 
sections  to  the  Political  Code,  to  re-enact  others, 
to  amend  others,  and  to  repeal  others,  "all  re- 
lating to  the  revalue  and  taxes  of  the  state," 
and  all  the  sections  embraced  In  the  act  in 
fact  pertaining  to  the  revenue  and  tax  eystem 
of  the  state,  is  not  unconstitutional. 

[Ed.  Note. — For  cases  In  point,  see  toL  44, 
Gent  Dig.  Statutes.  H  127.  178,  174.] 

Appeal  from  Superior  Court,  Mariposa 
Conntr;  J.  J.  Trabucco,  Judge. 

Mandamna  bj  Charles  H.  Mnrpby  to  com- 
pel F.  A.  Bondabo,  as  auditor  of  the  county 
of  Mariposa,  to  pay  certain  warrants.  From 
a  Judgment  snstalnlng  a  demurrer  to  tbe 
petition,  plalntur  appeals.  Affirmed. 

B^iearlng  denied  by  Snprone  Court,  Jau< 
van  22,  1906. 

J.  8.  lArew,  Pur  appelbuit  3.  A.  Adair, 
for  I'cspoudent. 

OHiniAM,  P.  J.  Mandate.  Tbe  petition 
aTera:  That  defteidant  Is  andltor  of  the 
county  of  MarljMMa,  and  that  on  Decembw 
27.  ISOO,  he,  errors  and  mistidcea  •  •  • 
made  in  tiie  estimate  of  010  amount  neceaaary 
to  redeem  a  certain  piece  of  real  estate  asMBs- 
edto  *  •  •  plalntur  herein,  •  •  •  and 
sold  to  the  state  of  Oallfomla  for  de- 
llnquent  taxes,  the  plaintiff  paid  to  the  coun- 
ty treasnrer  of  Harlpoui  county  on  Bald  date 
tbe  sum  of  18.61  tn  penalties  for  delin- 
qnendes  In  exoess  of  what  was  due  upon 
the  redemption  of  said  rml  estater  tiiat  at 
tbe  tbne  of  said  payment  the  said  plaintiff 
herein,  and  all  persons  on  Ms  behalf,  did  not 
know  <tf  aald  tnon  or  said  mistakes  in  tite 
auditor's  said  estimate,"  and  that  reason 
<tf  said  errors  said  payment  was  made ;  that 
said  errors  and  mistakes,  and  the  fact  that 
paymoit  in  excess  of  what  was  due  had  been 
made  by  tbe  plaintiff,  were  not  dlsoorered  by 
plalntur.  and  he  bad  no  knowledge  thereof 
prior  to  tbe  month  of  February,  1908;  that 
Immediately  on  dlscovwy  of  said  errors  and 
mlstakea  plaintifl  onpk^ed  counsel  to  collect 
bis  said  claim,  and  <m  July  1,  1908,  filed  an 
itemised  statement  vlth  Hw  board  of  super- 
i4sws,  "accompanied  by  an  afltdavlt  showing 
that  tlie  said  sum  of  {8.61  beltmged  -to  and 
was  doe  to  the  plaintiff  herein" ;  that  said 
board,  on  September  28, 1908,  made  an  order 
that  said  sum  be  paid  to  plaintiff,  and  direct- 
ed the  audltw  (defendant)  to  draw  hie  war< 
rant  toe  the  same;  that  on  Septembw  24, 


1903,  plaintiff  made  demand  dn  def^dant  to 
draw  his  warrant  for  sild  sum  as  so  directed, 
but  he  refused  and  still  reuses  so  to  do.  De- 
fendant Interposed  a  general  demurrer ;  also 
pleaded  demurrer  that  the  action  Is 
barred  by  section  8804  of  the  Political  Code ; 
also  that  it  is  barred  by  section  4072  of  the 
same  Code ;  also  that  tt  Is  barred  by  section 
40  of  the  county  government  act  of  1897.  8t 
1897,  p.  470,  c.  277.  Defendant  also  demurred 
specially  on  several  grounds,  which  need  not 
be  stated.  In  view  of  the  conclusion  we  have 
reached.  Tbe  court  sustained  the  demurrer 
without  leave  to  amend,  and  gave  Judgment 
for  defendant,  from  which  plaintiff  appeals. 

So  far  aa  we  can  discover,  tbe  case  at  bar 
Is  similar  In  all  respects  to  Ferrln  v.  Honey- 
cutt,  144  CaL  87,  77  Pac.  776.  It  was  there 
h^  that  the  board  of  Siqwrvlsm  had  no 
Jurisdiction  to  allow  the  claim,  because  (1) 
pfeeented  for  allowance  more  than  one  year 
after  the  payment  waa  made  and  the  claim 
thmefor  accrued  (County  Oovemment  Act 
1897,  i  40  [St  189T.  p.  470,  c  2771) '.  (2)  tbat 
the  auditor  was  Jnstlfled  in  rtfusli^  fo  draw 
his  warrant  fbr  tiie  amotmt  if  the  board  lud 
no  powo*  to  allow  tbe  dalm;  (8)  the  writ 
of  mandate  cannot  be  used  to  obtain  relief 
on  the  ground  of  fraud  or  mistake,  the  court 
saying:  **When  it  is  applied  for,  there  must 
be  a  clear  case  to  compel  the  performance  of 
an  act  which  the  law  qtedally  enjoins  as  a 
duty  resultiiv  from  an  office,  trust,  ve  sta- 
tion." It  was  also  held  that  tiw  action  is 
not  fflie  for  relief  on  tiie  ground  of  mistake, 
and  does  not  ctnne  within  section  888  of  the 
Code  of  Civil  Procedure,  but  Is  an  action 
broui^t  tor  r^ief  undw  section  8804  ot  the 
Political  Cod&  The  court  declined  to  con- 
sider the  qneflti<m  thm  and  now  raised  as  to 
tbe  constitutionality  of  section  8804,  because 
the  board  of  aupovisors  was  prohibited  fi>om 
allowlolC  tile  claim  tj  tbe  county  govwit 
ment  act,  and  hence  tbe  six  numths'  limita- 
tion provided  by  section  8804  need  not  be 
passed  vpesL  The  court  said:  "If  flie  sec- 
tion la  unconstitutional,  tt  would  seem  that 
the  plaintiff  coiUd  not  in  ai^  case  recover 
upon  hiB  claim."  We  think  the  petition 
shows  Ml  its  face  facta  sufficient  to  raiae  the 
qneetlon  of  the  statutory  bar  by  demurrer. 

The  contention  that  the  act  is  unconstitu- 
tional as  violative  of  section  24  of  article  4  of 
the  O>nstitution,  because,  as  Is  all^;ed,  **two 
subjecta  of  legislation  are  embraced  in  the 
act  of  1901  (St  1901,  p.  647,  c  215),  via., 
*Bevenue  and  Taxation,'"  cannot  be  main- 
tained. The  act  Is  entitled  "An  act"  to  add 
certain  sections  to  the  Political  Code,  to  re- 
enact  othCTS,  to  amend  others  (among  them 
section  8804),  and  to  repeal  others,  "all  relat- 
ing to  tbe  revenue  and  taxes  at  this  state, 
and  fixing  the  time  wltbln  which  claims  for 
refimda  of  taxes  must  be  made."  It  waa  held 
in  Ban  Frandaco,  etc.,  B.  R.  v.  State  Board, 
60  CaL  12,  ttiat  a  title  expressing  the  ob- 
ject of  the  act  to  be  "to  amend  section 
•  •   *"  of  a  named  Code,  •bating"  to  the 
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particnlar  object  treated  of  In  the  body  of  the 
act,  Is  valid.  All  the  sections  embraced  in 
the  act  of  1901  pertain  to  the  rermne  and 
tax  syatean  of  tbe  state.  The  Oonstltntlon 
reads:  "Every  act  shall  embrace  but  one 
subject,  which  subject  shall  be  expressed  In 
Its  title.  But  If  any  subject  shall  be  em- 
braced in  an  act  which  shall  not  be  e^reased 
In  Its  title,  such  act  shall  be  void  only  as  to 
so  much  thereof  aa  shall  not  be  ecpressed 
In  its  title.  *  *  *"  Here  tbe  subject  was 
embraced  In  the  act,  and,  by  reference  to  tbe 
□umber  of  the  Code  section  (8S<H),  was  also 
expressed  in  the  titl&  Furthermore  It  haa 
been  held  that  numerous  proTlsIons  having 
one  ^neral  object  fairly  Indicated  by  the 
title  may  be  united.  Ex  parte  Llddell,  93 
Cal.  633.  29  Pac.  261;  P«ople  v.  Parks,  C8 
Gal.  624;  Bx  parte  Kobler,  74  OaL  88,  16 
Pac.  4S& 

Some  doubt  of  the  authority  of  Perrln 
Honeycutt  seems  to  be  entertained  by  coun- 
sel for  appellant,  because  the  petition  for 
rehearing  was  not  considered;  tbe  reason 
being  that  it  was  received  too  late  for  action. 
Non  constat  but  tliat,  had  a  rehearing  been 
granted,  the  department  decision  would  have 
been  affirmed.  The  decision  stands  unim- 
paired, and  must  rule  this  case. 

Tbe  Judgment  is  affirmed. 

We  concur:  McLAUOHLIN,  X;  BDGE- 
LES,  J. 


CALKINS  V.  HOWARD  et  aL 

(Court  of  Appeal,  Third  DiBtrlct  Oaliforala. 
Nov.  21.  1906.) 

1.  Appeal— TncB—DiBiiiBSAi» 

An  nppsal  frcmt  a  Judgment^  not  taken 
within  six  months  after  Its  rendition,  will  be 
dismissed. 

[Ed.  Note. — For  cases  tn  point,  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  {  1926.] 

2.  FsAUDuiJiNT  CoNVETANOES— CBEDrroaa. 

Civ.  Code,  I  8429,  defines  a  debtor  to  be 
one  who.  by  reason  of  an  listing  obligation, 
is  or  may  become  liable  to  pay  money  to  an- 
other, whether  socb  liability  oe  certain  or  con- 
tingent; and  section  8430  provides  that  a 
cr«iltor  is  one  In  whose  favor  the  obligation 
exists  by  reason  of  which  he  is  or  may  become 
oatitled  to  the  payment  of  money.  Held,  that 
a  mortgagee  Is  a  "creditor"  of  the  mort^gor 
before  the  docketing  of  a  deficiency  Jndgment, 
within  section  3440,  providing  that  the  sale  or 
transfer  of  a  stock  in  trade  ontsida  of  the  ordi- 
nary course  of  business  wiU  be  condnsively 
presumed  to  be  fraudulent  and  void  as  against 
existing  creditors  of  the  vendor  unless  a  cer- 
tain  notice  is  recorded  five  days  before  con- 
summation of  the  sale. 
8.  Samb— Fbaud  in  Fact. 

Under  Civ.  Code,  g  8440.  providing  that 
a  sale  of  a  stock  of  goods  ootslde  the  oralnary 
cmirse  of  bnsiness  will  be  "conclusively  pre- 
sumed to  be  fraudulent  and  void  as  against 
Misting  oedltorB,"  etc,  a  finding  that  there 
was  no  fraud  In  fact  in  a  transit  within  the 
statate  cannot  control  the  conchufra  presamp* 
tlon  raised  thereby. 
4.  SAioe—lNaoLVENOT— Proof. 

Where,  on  an  Issue  of  fraud  In  the  trans- 
fsr  of  personal  property.  It  was  proved  that 


an  execation  had  been  tasned  and  retomed  naDa 
Ixma  and  tiiat  tbe  sherUE  bad  beoi  unable  to 
find  other  property,  sndi  proof  waa  prima  facia 
anfficiont  to  show  tbs  dditor's  imdtwac^, 
6.  BZKOUnOH  —  OX-ADiS  Of  Thzio  PstaoH  — 
TRAnana  of  Pbofebtt— Imbolfbhot  of 

BXLLXB. 

Where  certain  proper^  levied  on  had  bsoi 
transferred  by  the  debtor  In  violation  «E  Civ. 
Code,  I  8440.  making  such  tranters  frandu* 
Ivat  and  void  as  against  existing  creditors,  and 
was  claimed  by  the  trausfeieSt  the  sheriff  was 
not  bound  either  to  allege  or  pnm  the  Inscd- 
vency  of  the  debtor  In  (urder  to  maintain  his 
daim  to  the  property. 

Appeal  from  Superior  Ooort,  Siskiyou  Ooim- 
tjt  J.  S.  Beard.  Judge. 

Action  by  WUllam  Calklna  agKlnst  Ohiiriea 
B.  Howard  and  otlien.  BYtnn  a  judgment  tn 
tevor  of  plalntifr,  and  from  an  (Oder  deoylnc 
defendants'  motbm  ftar  a  new  trial,  tluv^  ap- 
peal. Bevmed. 

Oohum  &  Collier,  for  appellants.  Jamei  F. 
Lodge,  and  R.  S.  Taylor,  fw  respondent 

Mclaughlin,  J.  This  is  an  action 
against  def»idant  Howard,  and  the  suretlea 
on  his  official  bond  as  sheriff  of  Siskiyou  coun- 
ty, to  recover  certain  personal  proper^  or  tbe 
value  thereof.  The  plalntUf  had  Judgment, 
and  from  such  Judgmait  and  the  ordw  deny- 
ing their  motion  tor  a  new  trial,  defendants 
appeal.  The  appeal  from  the  Jndgment  was 
not  taken  within  six  months,  and  hence  It 
most  be  dismissed.  Michaelson  v.  Fish  (Cal.) 
81  Pac.  661.  Tbe  defendant  Bheritr  holds  the 
property  by  virtue  of  an  execution  Issued  In 
a  case  entitled  "G.  W.  Small  v.  W.  H.  Hub- 
bard." In  that  case  Small  recovered  a  Judg- 
ment foreclosing  a  mortgage,  the  amount 
found  due  being  f463.60.  The  mortgaged 
property  was  sold  pursuant  to  this  Judgment, 
and  on  August  10, 1903,  a  deficiency  Judgment 
for  tbe  sum  of  f242.62  was  docketed.  Two 
weeks  later  an  execution  was  Issued  on  said 
defldracy  Judgment,  and  the  defendant  sheriff 
levied  the  same  by  seizing  tbe  property  here 
In  dispute.  This  property  comprised  tbe 
stock  in  trade  and  fixtures  of  a  saloon  con- 
ducted by  Hubbard,  who  sold  it  to  plaintlfT 
In  bulk  on  July  16,  WOS.  Plaintiff  took 
possession  of  the  same,  and  while  he  was  so 
in  possession  the  proper^  was  seized  by  the 
sheriff.  PlaintlfT  gave  due  notice  of  his 
claim  to  ttie  property,  and  dmanded  its  re- 
turn, but  tbe  sheriff  refused  to  comply  with 
such  demand,  and  thereupon  this  action  was 
brought  No  notice  of  the  sale  by  Hubbard 
to  plaintUf  was  recorded,  as  required  by  the 
provisions  of  section  8440  of  the  Civil  Gode^ 
and  the  principal  question  presented  for  de- 
cision involves  the  comtructlon  of  that  por- 
tion of  said  section,  which  provides  that  the 
sale  or  transfer  of  a  etod  in  trade  In  bulk, 
or  In  aiiy  mannw  otherwise  than  In  the  ordi- 
nary course  of  trade,  and  In  the  regular  and 
usual  method  of  the  vendor,  will  be  con- 
clusively presumed  to  be  fraudulent  and 
void,  as  against  existing  creditors  of  the  ven- 
dor, unless  tbe  notice  therein  provided  for  la 
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recorded  at  leaat  flvft  dMjB  before  the  con- 
Biimmattoii  of  the  sale. 

It  iB  contended  bj  respondent  that  Small 
was  not  an  existing  creditor  within  the  mean- 
ing of  the  section  cited,  because  at  the  time  of 
the  sale,  no  deficiency  jndsment  had  been 
docketed.  We  cannot  concur  in  this  view.  A 
debtor  ta  one  who,  by  reason  of  an  existliig 
obligation  Is,  or  may  become,  liable  to  pay 
money  to  another,  whether  such  liability  be 
certain  or  contingent  Civ.  Code,  1  3139.  A 
creditor  Is  one  in  whose  favor  an  obligation 
exists  by  reason  of  which  he  is,  or  may  be- 
come entitled  to  the  payment  of  money.  Glv. 
Code,  i  3430.  A  mor^gee  Is  none  the  less  a 
creditor  because  the  payment  of  the  debt 
doe  blm  Is  secured  by  a  lien  on  speclflc  prop* 
erty.  As  to  this  property,  he  is  a  preferred 
creditor;  but,  if  a  balance  remains  after  the 
security  is  exhausted,  his  right  to  have  re- 
course against  the  general  assets  of  his  debtor 
la  nnquestlonable.  "The  taking  of  the  securi- 
ty tolerated  to  suspend  the  right  of  proceed- 
ing against  the  property  fraudulently  convey- 
ed, or  any  otb^  property  of  the  debtor,  until 
ttae  nHwtgaged  proper^  should  be  exhausted 
and  a  d^clency  Judgment  docketed;  but  we 
cannot  perceive  any  principle  upon  which  sns* 
pensicm  of  the  remedy,  wlthoot  more,  could 
operate  more  favorably  upon  property  fraudu- 
lently conveyed  than  upon  other  property  of 
the  debtor,  all  being  alike,  subject  to  the  pro- 
cess of  law  In  favor  of  existing  creditors." 
First  National  Bank,  etc.  v.  Maxwell,  123 
Cal.  369,  S5  Pac.  680,  69  Am.  St  Bep.  64.  The 
word  "creditor"  is  given  very  broad  signifi- 
cance In  determining  the  right  to  assail  a 
frandolent  transfer  of  property.  Murray  v. 
Murray,  116  Cal.  278.  7  Pac.  37.  37  L.  E.  A. 
626,  S6  Am.  St  Rep.  97;  Chalmers  v.  Sfaeehy, 
132  Cal.  466.  64  Pac.  709.  84  Am.  St  Rep.  62. 
If  persons  having  a  claim  for  a  tort  or  for 
maintenance,  can  be  considered  creditors.  If 
those  whose  rights  are  Inchoate,  indefinite, 
nncartaln,  and  contingent  upon  Judldal  award, 
can  assail  trandulent  transfers,  surely  a 
mortgage  creditor,  pursuing  his  special 
remedy  and  security,  is  not  robbed  of  the 
l^al  status  which  attaches  the  moment  the 
obllgatiott  is  created  and  continues  until  the 
debt  Is  paid.  It  Is  argued  that  the  contrary 
amduslon  follows  because,  If  notice  had  been 
glren,  this  mortgage  creditor  would  have 
been  remediless,  and  hence  no  harm  or  dis- 
advantage resulted  to  Small  by  reason  of  the 
failure  to  record  the  statutory  notice.  Waiv- 
ing the  thought  that  this  Is  a  false  quantity 
in  determining  the  status  of  a  creditor  in  the 
absence  of  such  notice,  we  think  that  the  law 
affords  preventive  or  protective  remedies  to 
all  whose  rights  require  conservation. 

It  is  next  urged  that  the  finding  as  to  ab- 
sence of  fraudulent  intent  neutralizes  the 
effect  of  failure  to  record  the  notice.  We  do 
not  think  any  finding  of  fact,  however  strong 
in  its  demonstration  of  good  faith,  can  avail 
to  validate  the  sale  of  a  stock  In  trade  in 
bulk  wlthoat  the  statutory  notice,  as  against 


existing  creditors  of  the  vendor.  The  clause 
of  section  3440,  under  consideration.  Is  plain 
and  unambiguous,  and  when  It  Is  shown  that 
such  a  sale  was  made  without  the  required 
notice,  it  Is  "conclusively  presumed  to  be 
fraudulent  and  void  as  against  the  existing 
creditors  of  the  vendor."  This  presumption 
is  incontrovKtible.  "Wha*e  the  law  makes  a 
certain  fact  a  conclusive  presumption,  evi- 
dence will  not  be  received  to  the  contrary." 
Estate  of  Mills,  137  Cal.  303,  70  Pac.  91,  92 
Am.  St  Rep.  176;  rillpini  v.  Trobock,  134 
Cal.  444.  66  Pac.  687.  Under  the  undisputed 
facts  In  this  case,  therefore,  the  finding  in 
question  must  fall  before  the  conclnsive  pre- 
sumption raised  by  the  statute.  The  court 
found  that  there  was  no  proof  of  the  in- 
solvency of  Hubbard,  "nor  ai^  proof  that  he 
did  not  have  sufficient  property  out  of  which 
said  execution  Issued  on  said  deficiency  judg- 
ment could  have  been  satisfied."  This  find- 
ing Is  relied  upon  to  support  the  judgment 
regardless  of  the  fraudulent  nature  of  the 
transfer.  But  the  finding  Is  contrary  to  the 
only  evidence  bearing  on  the  facts  found.  An 
execution  had  been  Issued  and  returned  nulla 
bona,  and  certainly  the  return  of  the  shertfE 
that  he  was  unable  to  find  other  pn^>erty,  la 
Buffldent  prima  fade,  to  show  that  no  other 
property  Is  available  to  satisfy  the  judgment 
14  Am.  ft  Eng.  Bncy.  of  Law  (2d  Ed.)  p. 
831 ;  Herrlidi  v.  Eanfmann,  99  Oal.  277,  88 
Pac.  867,  87  Am.  St  Bep.  60.  In  any  event 
however,  the  transfer  being  absolut^  void 
as  to  Small,  the  sherlfl  was  not  required  to 
plead  or  prove  the  Insolvency  of  Hubbard. 
PI  rat  National  Bank  v.  Maxwell,  Biq>ra; 
Mason  V.  Vestal.  88  Cal.  897,  20  Pac  218. 
22  Am.  St  Bep.  310;  Banning  t.  Uarleaii, 
121  Cal.  242,  68  Pac.  682. 

The  order  Is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

We  concnr:  CHIPMAN,  P.  J.i  BVOK- 
LBS,  J. 


PEOPLE  V.  SOLANI. 

(Court  of  Appeal,  Third  District  Oallfornla. 
Nov.  20,  1906.) 

1.  HoilICinB  — iNBTBUCnOnS— fiXLV-DEFBHSB. 

Where,  on  a  trial  for  homicide,  defend- 
ant testified  that  be  fired  the  fatal  shot  because 
he  thought  his  life  was  in  danger;  that  he 
was  down  and  two  men  wm  over  him,  strik- 
ing at  bim ;  and  that  be  did  not  know  which 
one  be  shot — an  inBtruction  that  the  law  pre- 
sumed that  defendant  intended  to  kill  decedent, 
and,  onless  it  was  shown  that  his  intention  was 
other  than  bia  acts  Indicated,  the  law  would 
not  hold  him  gnlltiess.  was  omneous,  for  one 
might  intend  to  kill  and  yet  be  guiltless. 

2.  Obiuinaz.  Law— Bbbobs  in  Iirsnucrzons 
—Cubed  bt  Othbb  InsTBUcnons. 

The  error  In  an  instruction  on  a  trial  for 
bomidde.  defended  on  the  ground  of  self-defaise. 
that  the  law  presumed,  on  tiie  proof  of  the 
killing,  that  defendant  intended  to  •  kill,  and 
that  unless  It  was  shown  that  his  Intention 
was  otiier  than  hla  acta  Indicated,  the  law  woald 
not  bold  him  gniltieas,  In  ignoring  the  &ct 
that  <me  might  intend  to  kill  and  yet  be  guilt- 
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Itma,  WM  not  cured  b;  other  tnstructfoQS  to 
the  effect  that  Intent  is  monifeited  by  the  cir- 
ecunstances  connected  with  the  offeoee,  which 
intent  must  be  proved,  and  that,  when  an  un- 
lawful act  is  proved,  the  law  presumes  it  to 
have  been  intended  unless  otherwise  shown,  and 
that  it  Is  not  necessary  to  prove  an  unlawful 
Intent  by  direct  evidence. 

Appeal  from  Superior  Court,  Sonoma 
County;  Bmmet  Sea  well.  Judge. 

John  Solanl  was  convicted  of  manslaagb- 
ter,  and  he  appeals.  Reversed. 

W.  F.  Oowan  and,  James  P.  Ber^,  for  ap> 
pcllant  U.  S.  Webb.  AtCy.  Gfln^  for  the 

People. 

BUCKLES.  J.  The  defeodant  was  char- 
ged with  the  murder  of  one  John  Quldotti. 
and  was  convicted  of  manslaughter.  lie  ap- 
peals from  the  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  appellant  bases  his  contention  for  a 
reversal  upon  the  grounds:  (1)  Insufficiency 
of  the  evidence  to  justify  the  verdict;  (2) 
misconduct  of  the  jury;  and.  (3)  errors  com- 
mitted hy  the  court  in  its  Instructions  to 
the  jury.  As  a  new  trial  must  be  granted  on 
the  last  assignment  of  errra,  it  la  not  neces- 
sary to  notice  the  others.  The  instracdon 
complained  of  Is  as  follows:  "Intent  or  In- 
tention la  manifested  by  the  circumstances 
connected  with  the  oftense.  and  the  sound 
mind  and  discretion  of  the  accused.  The 
intent  must  be  i^ved;  but,  when  an  unlaw- 
ful act  Is  proved,  the  law  presumes  It  to 
have  been  Intended,  unless  otherwise  shown 
by  the  evidence.  It  la  never  required  by  the 
prosecution  to  prove  an  unlawful  Intent  by 
positive  and  direct  evidence.  In  many  cases 
such  proof  could  not  be  made;  and  it  is 
deemed  sufBcleot  to  prove  the  unlawful  act 
and  from  such  proof  the  law  presumes  the 
unlawful  Intent  And,  If  the  defendant  in 
this  case  shot  John  Guldottl.  and  killed  him, 
the  law  presumes  the  defendant  intended  to 
kill  tbe  deceased,  and,  unless  it  is  shown  by 
the  evidence  that  his  Intention  was  other 
than  bis  acts  indicated,  the  law  will  not 
hold  blm  guiltless,"  The  defendant  testified 
that  he  fired  the  shot  because  he  thought 
his  life  was  In  danger,  and  that  he  was  down 
and  two  men  were  over  him  striking  at  btm. 
but  he  did  not  know  which  one  be  sliot  The 
▼Ice  of  this  Instruction  Is  found  In  the  last 
paragraph:  "And,  unless  It  Is  shown  by 
the  evidence  that  his  Intention  was  other 
tiian  his  acts  Indicated,  tbe  law  will  not 
hold  him  guiltless."  This  same  language  was 
used  in  the  Instruction  given  In  People  v. 
Newcomer,  118  Cal.  263.  60  Pac.  40S,  which 
was  a  case  In  which  the  defense  of  self-de- 
fense was  involved,  and  the  Supreme  Court 
held  the  words  to  be  error,  and  directed  a  new 
trial.  Tbe  shooting  with  a  pistol  would 
naturally  indicate  Intent  to  kill,  and  would 
b«  sufficient  proof  of  such  Intent  If  there 
was  no  other  proof  tending  to  show  that  he 
did  not  Intend  to  kill.  One  might  Intend  to 
kill,  however,  and  yet  be  entirely  guiltless. 


The  Attorney  Oetieral  m* '"ta'ns  that  all 
the  Instructions  must  be  viewed  together; 
and  this  Is  correct  Pe<v1e  t.  Armstrong, 
114  Oal.  570,  40  Pac.  611.  The  court  had  told 
tbe  jury  that  Intent  Is  manifested  by  ths 
circumstances  connected  with  the  offense; 
that  this  Intoit  must  be  proved,  but,  when 
an  unlawful  act  Is  proved,  the  law  presumes 
It  to  have  been  Intended,  nnless  otherwise 
shown  by  the  evidence;  and  that  It  Is  never 
reanlred  by  tbe  prosecatlon  to  prove  an  un- 
lawful Intent  by  positive  and  direct  evMence 
— ^following  this  np  by  telling  the  jury  that, 
It  defendant  shot  and  killed  tbe  deceased, 
the  law  presumes  be  Intended  to  kill  blm. 
"and.  unless  It  Is  shown  the  evidence  that 
his  Intention  was  other  than  bla  acts  In- 
dicated, the  law  will  not  hold  him  gnlltlesa." 
Taking  the  whole  Instmctlon  togethw,  It  Is 
difflcult  to  see  how  It  can  be  said  to  be  tree 
from  error.  Tbe  Inference  Is  too  readily 
drawn  by  the  jury  from  the  words  ""the  law 
will  not  hold  him  guiltless"  that  the  killing 
being  shown  and  the  Intent  to  Un  being 
presumed,  fbe  mere  killing  would  make  the 
one  killing  guilty  of  some  crime.  With 
these  conaidpratlons,  we  tiiluk  l&at  the  eiror 
was  prejudicial. 

Tho  judgment  and  order  app«iled  from  are 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

We  concur:  OHIPUAN,  P.  J.;  MC- 
LAUGHLIN. J. 


FITZHITOH  ▼.  SfABON  et  aL 

(Ooart  of  Appeal,  Second  INstTlct,  Oallfnnla. 
^otTjSo.  1005.) 

1.  AppEix— FiRDiNafr-SumoiBRor  —  Bpbo- 

IPICATIOWS. 

Where,  In  an  action  for  architect's  serviets, 

Slalntiff  appealed  from  a  judgment  awarding 
im  f700,  and  claimed  that  under  tbe  evidence 
he  was  entitled  to  $18,580,  but  the  ending  aa 
to  damage  was  not  attacked  in  plaintiff's  spec- 
Iflcations  of  insufficiency,  the  point  was  not 
reviewable. 

2.  JUDOICBNT— CONFOaMITT  TO  VEHDICT. 

Where,  in  an  action  for  breach  of  a  con- 
tact for  architect's  services,  there  was  no  find- 
ing as  to  the  earnings  of  plaintiff  and  his  prob- 
able expenses  in  carrying  out  the  contract,  he 
was  not  entitled  to  judgment  for  a  percentage 
of  the  actual  cost  of  the  bnllding  erected  by 
defendants,  less  hla  earningi  and  estbnatsd  «e- 
pensea. 

3.  DisHissAi.  Ann  Nonsutt  —  DiscaanoK  — 
Findings— JnDOUBNT—FAii.uBB  to  Bhtbb 

— TiMK. 

Under  Code  Glv.  Proa  f  681,  subd.  8, 
providing  that  an  action  may  be  Klismissed  or 
a  judgment  of  noosuit  entered  b;  the  court, 
when,  after  verdict  or  final  submission,  the 
party  entitled  to  judgment  neglects  to  demand 
or  have  the  same  entered  for  more  than  six 
months,  it  is  within  the  discretion  of  the  court 
to  dismiss  the  action  for  such  canse  or  not 
at  its  election. 

4.  CoNTEACTS— AacHirfcci's  Sebviou— BlOHT 
TO  PeaCTIOS. 

Failure  of  an  architect  to  obtain  a  ear- 
tlflcate  entitling  him  to  practice  architecture 
within  tbe  stat^  as  required  by  Act  March  23, 
1901  (St  1801,  p.  ft4l.  e.  212),  prior  to  the 
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maUns  of  ■  contract  for  Us  •erf Ices  In  the 

erection  of  a  building,  d!d  not  loTalldate  the 
contract,  tbonzh  be  could  not  legally  perfonn 
the  same  witnont  procuring  each  certificate. 

5.  Same— Ck>NSTBucTJ0H  or  Cohtbact. 

An  architect,  in  the  last  of  his  correspond- 
ence with  reference  to  his  employment  in  the 
constmction  of  a  bnilding,  stated  certain  con- 
ditions on  which  be  would  accept  anployment, 
followed  b7  the  clause:  "Xou  are  doubtless 
posted  on  regular  fees  tor  architectural  serv- 
ices. Full  services,  5  per  cent  Drawings  and 
specifications,  3  per  cent." — and  added  that 
he  <»>uld  not  accept  employiaeDt  except  on 
conditions  apeciOed.  There  was  no  express  ac> 
cratance  of  the  terms  named  or  agreemoit  with 
reference  thereto,  but  defendants  sent  plain- 
tiff a  draft  for  certain  expenses,  and  at  the 
same  time  requested  him  to  make  certain  in- 
vestigations 08  to  buildings  in  other  cities. 
Held,  that  the  allusion  to  fees  in  plaintiff's 
letter  did  not  constitute  one  of  the  terms  of 
the  contract,  and  that  defendants  were  there- 
fore only  bound  under  an  implied  provision  to 
pay  the  r^ular  fCes. 

6.  Same— Tebuihatiok  of  Contract. 

Where  defendants  employed  plaintiff  to  per- 
form certain  services  as  an  architect,  defend- 
ants were  entitled  to  discontinue  the  work  at 
their  option,  in  the  abeeitce  of  a  contract  to  the 
contrary,  on  paying  plaJntiC  for  services  and 
•xpenacB  Incurred. 

[Ed.  Note. — ^For  cases  In  point,  lae  voL  11, 
Cent.  Dig.  Contracts.  {  1000.] 

7.  APPKAlj— Hakulbbs  Bbkob. 

Where,  in  an  action  for  architect's  serv- 
ices, the  decision  in  favor  of  plaintiff  did  not 
rest  on  an  erroneous  finding  as  to  the  contract 
for  the  services,  but  on  the  finding  as  to  dam- 
age which  plaintiff  had  sustained,  which  find- 
ing was  not  attacked  In  defendants'  specifica- 
tions of  error,  such  erroneous  finding  was  not 
prejudicial  to  defendants. 

Appeal  from  Superior  Court,  Lob  Angelea 
County;  N.  P.  Conrey,  Judge. 

Action  by  Thornton  Fitzhi^b  against  John 
X  Mason  and  another,  copartnere.  From  a 
Judgment  In  favor  of  plaintiff  for  less  than 
tiie  relief  demanded,  and  from  an  order  deny- 
ing his  motion  for  a  new  trial,  plaintiff  and 
defendant  John  A.  Mason  appeal.  Affirmed. 

Johnatone  Jones,  for  appellant  Mason.  Q. 
P.  Adams,  for  respondent. 

SMITH,  J.  Tbe  plalntlfl  is  an  architect, 
and  brings  this  suit  for  the  breach  of  an 
alleged  contract  of  empl<7ment  by  the  de- 
fendants. On  May  5,  1008,  the  court  made 
the  following  order:  "Findings  ordered  in 
favor  of  the  plaintiff.  Damages  will  be  fixed 
at  the  sum  of  f  TOO,"  The  findings  and  Judg- 
ment wexe  filed  February  2,  1904,  and  Judg- 
mait  theremi  ratered  for  plaintiff  In  the  sum 
of  $700;  fnnn  which,  and  on  order  denying 
his  motion  for  a  new  trial,  be  and  the  de- 
fendant Mason  ea(^  appeal 

Tbe  allegations  of  the  complaint  as  to 
tbe  contract  are,  In  effect :  That  during  the 
month  of  Octobsr,  1901,  the  defendants  en- 
tered Into  negotlatlonB  with  plaintiff,  which 
oontlnned  until  about  the  18th  day  of  Novem- 
ber, 1901,  and  resulted  to  a  contract,  where- 
by **tbe  defendants  employed  plaintiff  to  act 
as  architect  for  than  In  tbe  erection  and 
omstmction  Iqr  Oum,  In  the  dty  of  Los 
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Angeles,"  etc.,  **ot  an  open  bnise  and  an 
eight  or  ten  story  building,  and  aoreoA  to  pay 
Kkn  five  per  cent,  on  the  co$t  price  tltereof 
and  his  traveling  expenses  for  his  services  as 
such  architect";  that  the  cost  of  said  build- 
ings as  contemplated  by  said  defendants  at 
the  time  of  said  agreement  would  be  not  less 
than  $300,000;  that  plaintiff  performed  cer- 
'  tain  serricee  under  tbe  contract,  and  was  not 
only  ready  and  willing  to  carry  it  out,  but 
offered  to  do  eo  to  tbe  defendants,  who  re- 
fused to  carry  out  the  terms  of  the  agree- 
ment, or  to  pay  tbe  plaintiff  therefor;  and 
that  plaintiff's  compensation  as  architect  un- 
der the  said  agreement  would  amount  to 
$15,000,  and  his  damages,  by  reason  of  the 
breach,  to  the  like  sum.  The  court  finds  the 
contract  as  set  out  in  the  complaint;  but  fur- 
ther finds  "that  the  cost  of  aatd  JtuiWnff,  a» 
contemplated  bp  said  defendantt  at  tite  tlm« 
of  acid  agreement,  woe  not  deftnitely  deter- 
mined,  and  defendants  did  not  agree  that  tlie 
building  should  cost  any  certain  sum"  It 
Is  further  found:  That  tbe  plaintiff  offered 
to  perform;  that  at  that  time  he  bad  not  ob- 
tained a  certificate  from  tbe  state  board  of 
architecture  under  the  act  of  March  2S,  1901 
(St  1901,  p.  641,  c.  212);  that  the  defendants 
refused  to  carry  out  tbe  agreement;  that  the 
opera  house,  as  contemplated  by  the  defend- 
ants and  subsequently  modified  by  them,  was 
constructed  by  tbe  defendant  Mason,  atter 
the  cranmencement  of  this  action,  "at  a  cost 
of  more  than  $130,000";  and  that  the  plain- 
tiff was  damaged  in  tbe  sum  of  $700.  Tbe 
only  specification  made  by  tbe  plaintiff  Is 
that  the  evidence  Is  insuflh^lent  to  Justify  tbe 
finding  Italicized.  But  we  think  this  finding 
is  fully  supported  by  tbe  evidence. 

Other  points  urged  by  the  plaintiff  appel- 
lant are:  That,  on  the  evidence,  he  was  en- 
titled to  damages  in  the  sum  of  $13,690— 
being  tbe  amount  claimed  by  talm  In  the  com- 
plaint ($15,000),  less  bis  earnlnga  and  esti- 
mated expenses,  as  shown  by  his  testimony; 
and  that  upon  the  findings  he  was  entitled 
at  least  to  S  per  cent  on  the  actual  cost 
(tf  tbe  building  put  up  by  Mason,  $1^,000, 
less  his  earnings  and  estimated  expenses. 
But  with  reference  to  the  former  point  It 
Is  roffldent  to  say  that  tbe  finding  as  to 
damage  is  not  attacked  In  the  plaintiff's  spec- 
ifications of  Insnflldency.  The  second  point 
IB  also  untenable:  First  because  there  is  no 
finding  as  to  the  earnings  of  plaintiff.,  or  his 
probable  expenses,  in  carrying  out  the  con- 
tract (Cederberg  v.  Robison,  100  Oal.  98,  34 
Pac.  oas);  and  also  because  we  are  of  the 
opinion— for  reasons  that  will  be  given  in 
the  sequel — ^that  under  the  contract  proven 
and  found  he  was  not  entitled  to  the  sum 
claimed. 

The  points  urged  by  the  defendant  appel- 
lant are:  (1)  That  the  demurrer  to  the  com- 
plaint should,  have  been  smtatned;  09  that 
the  flndliv  as  to  Ibe  contract  was  not  Justi- 
fied by  the  evidence;  dSi  that  the  contract.  If 
any,  was  illegal  and  void;  and  (4)  that  tbe 
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salt  should  bftve  b«en  dlsmlBsed  for  failure 
of  plaintiff  to  demand  Judgment  within  six 
months  after  the  order  for  findings.  The 
last  point  is  obviously  untenable.  It  was  In 
the  discretion  of  the  court  to  dismiss  the  ac- 
tion, or  not  to  do  so.  Code  Civ.  Proc  {  681, 
subd.  6.  The  third  point  Is  also  untenable. 
By  the  act  of  March  23,  1901,  "to  regulate 
the  practice  of  architecture,"  It  is  made  a 
misdemeanor  "for  any  person  to  practice  ar- 
chitecture without  a  certificate  in  this  state"; 
and  hence,  in  order  to  carry  oat  the  contract, 
It  would  have  been  necessary  for  the  plain- 
tiff to  take  out  his  certificate.  But  we  can 
see  no  reason  why  It  should  be  held  that  a 
contract  made  in  advance  of  the  Issue  of  a 
certificate  should  be  void. 

As  to  the  other  points  of  the  appellant 
^lefoidant,  which  will  be  considered  tc^ther, 
we  are  of  the  opinion  that  the  evidence  was 
snflSdent  to  Justify  the  finding  that  the  plain- 
tiff was  employed  by  the  defendants.  Bat 
we  are  also  of  the  opinion  that  the  evidence 
did  not  establish  the  all^ation  of  the  com- 
plaint that  defendants  agreed  to  pay  plain- 
tiff 5  per  cent  on  the  contemplated  cost  of 
the  balldlng,  or  Justify  the  finding  of  the 
court  to  that  effect  In  the  plaintiff's  letter 
of  November  2,  1901.  to  the  defendant  Eaton 
— ^the  last  from  him  in  the  correspondence — 
he  states  certain  conditions  upon  which  he 
would  accept  employment,  and  In  this  letter 
occurs  the  following  clause:  "You  are  doubt- 
lees  posted  on  r^lar  fees  for  architectural 
services.  Full  services,  S  per  cent  Draw- 
ings and  specifications,  S  per  cent"— and  It 
la  added:  "I  will  await  yonr  answer  anx- 
iously and  act  promptly.  If  yon  can  give 
me  tbB  work  on  the  conditions  named,  which, 
as  I  am  situated,  are  the  only  conditions  I 
can  accept"  Thne  waa  no  express  acc^t- 
ance  of  the  terms  named,  or  agreement  with 
reference  thereto;  bat  on  November  13th,  In 
rcaponae  apparently  to  a  telegram  from  the 
plaintiff,  a  draft  for  ¥376,  for  certain  ex- 
penses, was  forwarded  to  hhn  by  the  defend- 
ants, and  at  the  same  time  a  letter  written 
requesting  him  to  start  for  Los  Angeles  as 
soon  as  possible,  and  on  his  way  to  make  cer- 
tain Investigations  as  to  bnildlngs,  etc.,  In  Ohl- 
cago;  which  closed  title  correspondence.  We 
do  not  r^rd  the  allusion  to  fees  In  the  letter 
of  plaintiff  as  constituting  one  of  the  terms 
of  the  contract  but  stmply  as  stating  the 
regular  fees  charged  by  architects  for  serv- 
ices, which  were  doubtless  already  known 
to  the  defendants.  From  thU,  an  agreement 
might  be  Inferred  that  the  defoidants  would 
pay  the  regular  fees.  But  there  la  no  evl- 
(UoKe  In  the  case  as  to  when,  according  to 
the  custom  of  trade,  snch  tew  should  be- 
crane  due,  and,  in  the  absence  of  such  evi- 
dence. It  Is  reasonable  to  suppoae  that  ttie 
«npIoiyer  would  be  liable  for  tbaa  only  upon 
cnnpleted  work;  and  that,  In  the  absence  of 
an  explicit  contract  to  the  contrary,  he  would 
be  at  llbwty  to  discontinue  the  work  at  Ms 
option,  paying  the  architect  for  B^vices  ren- 


dered and  expenses  Incurred.  Olv.  Oode,  U 
1643,  1665-1656.  We  are  of  the  opinion, 
therefore,  that  the  finding  of  the  court  npon 
this  point  was  not  sustained  by  the  evidence. 
But  as  the  decision  of  the  court  does  not  rest 
upon  this  finding,  bat  on  the  finding  as  to 
damages  in  the  sum  of  $700 — which  is  not 
attacked  In  the  defendant  appellant's  fq;>ecl- 
flcations— we  are  also  of  the  opinion  that 
the  error  is  Immaterial. 

For  the  reasons  given,  It  Is  also  dear  that 
the-  facts  alleged  In  the  complaint  are  Insuffi- 
cient to  .show  an  Indebtedness  to  plaintiff 
In  the  sum  of  $15,000,  or  damages  In  that 
amount;  but  the  complaint  is  sufficient  to 
show  an  employment,  and  to  Justi^  the 
finding  of  the  court  that  plalnttfl  was  Injured 
in  the  amount  found. 

For  these  reason?,  the  Judgment  and  1b» 
order  appealed  from  are  affirmed. 

We  concur:   QRAT,  P.  J.;   AULBN,  J. 


NOFZIGEB  BROS.  LUMBER  GO.  t.  SHA- 
FER  et  al. 

(Court  of  Appeal.  Second  District,  California. 
Nov.  20,  1906.) 

1.  AFFEAIi^-BvinrKCT— FiBDinos— BBTnw. 

Where  there  is  vome  evidence  to  support 
the  findings  of  the  trial  court,  tiiey  wlU  not 
be  dlBturbed  on  appeal. 

2.  MECBAnioa'  Lzenb— Nozicb  ov  Lxbh— Bkq- 

XnSITBS. 

Where  a  notice  of  a  elsim  for  a  msehanle's 

lien  ^d  not  oorrectly  state  and  set  out  tin 
tffms  of  the  contract  under  which  the  mate- 
rials sued  for  were  sold  and  delivered,  it  waa 

Insafficlmt  to  support  the  lien. 

[Ed.  Note. — For  cases  In  point  see  vol.  84, 
Cent  Dig.  Mechanic's  Lien,  H  168,  289.] 

Appeal  from  Superior  Court  hM  Angelea 
County;  Waldo  M.  York,  Judge. 

Action  by  Mofslger  Broa.  Lumber  Company 
against  W.  H.  Bbafer  and  another.  From  a. 
Judgment  In  favor  of  defendant  Webater 
Batcheler,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeala.  Affirmed. 

Scarborough  &  Bowm,  fW  aintellant  Bldr 
ney  J.  Parsons,  for  respondents. 

ALLEN,  J.  Action  to  foreclose  a  mechao- 
10*8  Hen.  Judgment  in  favor  of  defCTidant 
Batcheler,  fr<Hn  which,  and  an  order  denying 
a  new  trial,  plaintiff  appeals. 

The  complaint  alleges  that  the  lumbw,  on 
account  of  the  fumlshlng  of  whldi  the  lioi 
waa  claimed,  was  recelTed  d^sndant 
Shafer,  who,  as  tenant  of  defandant  Batch- 
eler, was  constructing  a  bouse  npon  the  lands 
of  and  with  knowledge  of  and  with  the  con- 
sent of  the  latter.  The  claim  of  lien  set  out 
In  the  complaint  asserts  that  the  lumber  waa 
sold  under  a  contract  wl0i  Shafer  that  he 
was  to  pay  therefor  tb»  then  prevailing  list 
price;  ttiat  no  terma  for  pigment  were 
QMdally  agreed  to.  The  court  flnda  that  aald 
claim  of  lien  "did  not  and  does  not  correctly 
state  and  set  out  the  terms  of  the  contract 
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made  betweoi  plalntUC  and  defendant  W.  H. 
Bhafer  tor  the  lumber  and  materials  sold  and 
dellrered,  *  •  *  nor  does  said  claim  of 
lien  correctly  state  and  set  out  the  trams, 
time  given,  and  conditlonB  of  said  contract" 
ThB  court  further  finds  that  there  was  no 
agreement  to  pay  the  list  juice,  or  any 
particular  price ;  that  the  contract  was  that 
the  Imuber  should  be  paid  for  ui>on  com- 
pletion of  the  house ;  that  the  house  was  not 
completed  at  the  date  of  the  filing  ot  the 
lien ;  and  that  work  bad  not  been  suspended 
thereon  for  30  days,  or  at  all.  There  was 
testimony  offered  tending  to  establish  all  of 
these  facts  so  found.  It  was  within  the 
proTlnce  of  the  trial  court  to  determine  these 
facts,  and,  where  there  Is  some  evidence  in 
support,  they  will  not  be  disturbed.  "The 
notice  of  UtSi  must  contain  a  correct  state- 
ment of  the  facta  required  by  the  statnte,  and, 
unless  80  stated,  no  claim  can  be  enforced." 
Santa  Monica,  ete.,  Co.  v.  Hege,  119  Cal.  880, 
51  Pac.  B55;  Malone  v.  Big  Flat,  etc.,  Oa.  76 
Cal.  578,  18  Pac.  772.  "These  facts,  to  be 
correctly  stated,  must  embrace  a  statement  of 
the  terms,  time  given,  and  conditions  of  the 
contract  In  all  essential  particulars,  the 
statonent  of  claims  of  Hen  must  be  tme." 
Wagaa  v.  Hansen.  108  Cal.  107,  87  Pac.  190. 
Tbe  comt,  finding  that  the  claim  of  lien  wss 
nntme  In  essential  particulars,  and  the  evi- 
dence warranting  such  finding,  the  claim  of 
lien  could  not  be  enforceo.  There  being  no 
basis  for  a  decree  In  plalntifTs  favor  against 
defendant  Batchelw  under  these  findings.  It 
Is  needless  to  discuss  the  other  points  in- 
volved- 

Tbe  judgment  and  order  are  affirmed. 
W*  oonciir:  ORAT,  P.  J.;  SMITH,  J. 


ALVET  T.  CONTINENTAL  INS.  CO.  OP 
CITY  OF  NEW  YORK. 

(Court  of  Appeal,  First  District,  California. 
Nov.  25,  1905.) 

INSUUHCE  —  CoNBTBtrCTION  O?  COHIBAOT  — 
MODUICATIDRS  OF  POLIOT, 

Civ.  Code,  {  1047.  provides  that  a  contract 
may  be  ezplaJned  with  refereooe  to  extrinsic 
circumstances  and  the  subject-matter.  Section 
1648  provides  that  a  contract  extends  only  to 
those  things  concerning  which  It  appears  that 
the  parties  Intended  to  contract  Section  1661 
provides  thiU  written  parts  of  a  contiact  con- 
trol printed  parts,  and  original  parts  control 
those  copied  nom  a  form.  An  insurance  policy 
covered.  In  separate  Items  and  for  distinct 
amounts,  a  building  and  household  furniture, 
and  provided  that  tbe  entire  policy  should  be 
void  if  the  building  should  become  vacant  or 
unoccupied.  Subsequently  the  fumttare  cover- 
ed by  the  policy  was  moved  from  the  insured 
premises  to  anothw  house,  and  the  policy  was 
aooordingly  modified  by  an  attached  slip,  on 
which  was  written  "the  second  item  of  this 
policy  is  hereby  made  to  read  and  cover  as 
follows."  Following  the  writing,  the  form 
printed  on  the  slip  was"  filled  oat,  so  as  to  mo- 
vide  for  insurance  on  household  furniture.  The 
form  contained  a  clause  permitting  vacancy 
during  a  change  of  tenants.  Held,  that  the 
attached  slip  modified  the  original  policy  only 


'  so  far  as  it  related  to  the  Insurance  on  the 
fomltore,  and  did  not  modify  the  provisions 
relating  to  insnranoe  on  the  boose,  and  there 
could  be  no  recovery  for  the  destruction  of  the 
house  Iqr  fire  while  vacant  and  unoocupiedf  con- 
trary to  the  stlpolatlons  of  the  original  policy. 

.  Appeal  from  Siverlor  Coort,  City  and 
County  of  San  Francisco;  J.  0.  B.  Hebbard, 
Jadg& 

Action  by  Hatde  L.  Alvc^  against  the 
Continental  Insurance  Company  of  the  Olty 
of  New  Tork.  From  an  ord»  denying  a  new 
trial,  defendant  appeals.  Reversed. 

F.  H.  Gould,  for  qtpellant  Biordan  & 
Lande,  for  respondoit 

HALL,  J.  This  Is  an  action  to  recover  for 
loss  occasioned  by  destruction  by  fire  of  a 
building  insured  by  defendant  PlalntlfF  re- 
covered Judgment  and  this  ai^»eal  Is  from  tbe 
order  denying  defendant's  motion  fi>r  a  new 
trial. 

The  complaint  alleges  that  defendant  on 
the  2d  day  of  May,  1898,  by  Its  policy  of  In- 
surance, In  writing  insured  plaintiff  for  the 
term  of  three  years,  ending  May  2,  1901, 
against  loss  or  damage,  not  exceeding  $1,000, 
by  fire  to  her  one-story,  shingle  roof,  frame 
building,  Na  952  Park  Way,  East  Oakland, 
Alameda  county.  Tbe  house  was  totally  de- 
stroyed by  fire  March  8,  1901.  Defendant 
in  Its  answer  set  forth  the  entire  policy  as 
the  same  was  executed  May  2,  1898,  and 
among  other  things  pleaded  a  breach  of  one 
of  the  conditions  of  the  policy,  which  con- 
dition is  In  these  words:  **ThlB  entire  policy, 
unless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
if  the  building  herein  described,  whethw 
Intended  to  be  occupied  by  owner  or  tenant 
be  or  become  vacant  or  unoccupied,  and  so 
remain  for  ten  days."  The  policy  as  set 
forth  In  the  answer  provided  for  an  insur- 
ance of  f 1,000  on  the  house  therein  described, 
and  $400  on  the  furniture  contained  In  the 
bouse.  Upon  the  trial,  plaintiff  proved  by 
her  own  testimony  that  the  house  was  de- 
stroyed by  fire  on  tbe  7th  day  of  March, 
1901.  and  at  that  time  had  been  vacant  and 
unoccupied  for  SO  days.  Tbe  plaintiff  offered 
In  evidence  tbe  policy  as  tbe  same  was 
originally  issued  and  dated  May  2,  1898,  to- 
gether with  a  slip  attached  thereto  January 
23.  1901,  and  bearing  the  latter  date.  De- 
fendant objected  to  tbe  Introduction  of  the 
slip  dated  January  28,  1901,  upon  the  ground 
that  it  was  incompetent  irrelevant  and  im- 
material ;  that  It  had  no  reference  to  the  con- 
tract sued  on,  but  Is  a  subsequent  contract 
and  refers  to  personal  property  after  the 
same  had  been  removed  to  San  Francisco; 
and  that  no  variation  of  the  original  con- 
tract was  pleaded.  The  court  overruled  de- 
fendant's obJectloD,  and  the  slip,  of  date 
January  23,  1901,  was  admitted  in  evidence, 
and  defendant  reserved  an  exertion.  The 
same  point  was  again  presented  on  defend- 
ant's motion  for  a  nonsuit  and  also  under 
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Ita  obJecUona  as  to  certain  flndtngg  of  the 
court  tQ  r^ard  to  this  allp. 

Pasalng  the  objection  that  the  ocmtract  mied 
on  was  alleged  to  have  been  executed  May 
2, 1808,  and  no  anbseqaent  modlfl cation  there- 
of was  pleaded,  we  will  pass  to  a  dlscna- 
Bion  of  the  point  (that  we  think  waa  falrlj 
raised)  that  the  slip  oC  January  2S,  1801, 
had  refer^ice  to  the  personal  property  and 
not  to  the  house,  as  the  more  vital  questton 
to  be  determined.  The  policy  executed  May 
if  1808,  consisted  of  a  main  document  and 
a  allp  attached  thereto,  and  both  executed 
and  dated  Hay  2,  1896,  and  which  will 
hereafter  In  this  oplnlm  be  referred  to  oa 
the  "original  policy." 

The  terms  of  the  original  policy,  ao  far 
M  they  tiirow  light  upon  the  question  now 
under  discussion,  are  as  follows: 

"No.  20,638.  11,400  at  80  a 

"Organized.  1862. 

"The  Continental  Inanrance  Go.  of  the 
City  of  New  York. 

"In  conBlderatlon  of  the  stipulations  here- 
in named,  and  of  eleven  *Vioo  dollars  pre- 
mium, does  Insure  Mrs.  Hattle  L.  Alvey  for 
the  term  of  three  years  from  the  2d  of 
May,  1001,  at  noon,  against  all  direct  toss 
or  damage  by  fire,  except  as  hereinafter 
provided,  to  an  amount  not  exceeding  four- 
teen hundred  dollars,  to  the  following  de- 
scribed property  while  located  and  contained 
as  described  herein,  and  not  elsewhere, 
to  wit: 

"Dwelling  and  contents  Policy  Form. 

"One  thousand  dollars  on  the  story 

shingle-roof  frame  building  and  its  additions. 
Including  foundations  and  verandas  [here  fol- 
lows an  enumeration  of  various  classes  of 
fixtures],  while  occupied  as  a  dwelling,  situ- 
ate No.  052  Park  Way,  being  southeast  cor- 
ner East  Ninth  street.  East  Oakland,  Cal. 

"Pour  hundred  dollars  on  household  and 
kitchen  furniture,  nseful  and  ornamental,  In- 
cluding beds,  bedding  [here  follows  an  enu- 
meration of  various  classes  of  articles  for 
domestic  use],  all  while  contain^  In  above- 
described  dwelling. 

"[Here  follows  a  clause  concerning  use  of 
coal  oil,  electric  tights,  repairs,  etc.,  a  clause 
concerning  loss  by  lightning,  and  a  clause 
concerning  use  of  gasoline  stove,  down  to 
the  ending  of  the  slip  that  was  executed 
May  2,  1S9S,  as  a  part  of  the  original  policy. 
The  body  of  the  original  policy  continues 
with  various  provisions,  among  which  are 
the  following:] 

"This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added 
hereto  shall  be  void  *  •  •  if  the  hazard 
be  Increased  by  any  means  within  the  con- 
trol or  knowledge  of  the  insured  •  •  * 
or  if  a  building  herein  described,  whether 
intended  for  occupancy  by  owner  or  tenant, 
be  or  become  vacant  or  imoccupled  and  so 
rmaln  tor  ten  days." 


The  slip  which  was  Introftdcea  In  aridoice, 
over  the  objection  and  exception  of  defend- 
ant, was  dated  January  SS,  1901,  and  waa 
dnly  signed  by  the  agmt  of  dafeidant  It 
iB  a  printed  form  containing  aome  written 
natter.  So  far  aa  the  lame  coneems  the 
qnestloa  nnder  dlscnaalon,  the  slip  is  as  fol- 
lows, the  written  words  of  the  slip  being 
Itaildxed  herein: 

"The  Mcond  Um  0/  tMa  poUep  It  herebv 
made  to  read  and  cover  a$  fottoieef  Dwell- 
ing and  GontoitB  Ft^lcy  Form. 

"NU  on  tha  frame  building  and  Its  additions 
*  *  *  while  occupied  only  aa  a  dwelUns 
situate  2fo.  1117  Leavenworth  street,  between 
OaUfomia  and  Saeramento  etreett,  San  Fran- 
cieoo,  Cal 

"f^Otf  on  houaetiold  and  kitchen  furniture, 
useful  uid  ornamental,  lnetn<Ung  beds,  bed- 
ding [Here  follows  an  csrammtlon  of  vari- 
ous articles  of  domestic  use]  all  while  con- 
tained In  abore-deacrlbed  dweUtaig.  •  *  • 
Plumbing,  gas,  ateam  and  electric  fittings; 
alterations  and  repairs;  and  the  use  of  gas 
and  coal  oil  stoves  and  lamps  and  electric 
Ught  permitted  wltbont  notice ;  also  vacancy 
during  change  of  tenants  If  the  subject  of 
Insurance  be  a  dwelling  located  In  a  town. 
[Here  follows  a  claiue  concerning  the  use 
of  gasoline  atove.) 

"This  slip  Is  attached  to  and  made  a  part 
of  Policy  No.  tO^SS  of  Gontlnoital  Insurance 
Company  of  New  Tork. 

"Dated  this  £Sd  day  of  Janmrv,  1901." 

The  question  to  be  det^mlned  is :  Did  the 
slip  of  date  January  23.  1901,  modify  the  con- 
tract dated  May  2,  18^  ao  far  as  such  con- 
tract related  to  tbe  inanrance  oa  the  houae.  or 
did  It  only  modl^  such  contract  with  r^rd 
to  the  Insurance  on  the  furniture?  We  are 
of  the  opinion  that  the  latter  Is  the  correct 
construction  of  the  terms  of  the  slip.  By 
the  wiglnal  policy  two  Items  were  insured. 
The  first  was  the  house  No.  0S2  Park  Way, 
In  the  sum  of  fl.OOO,  and  the  second  was 
the  furniture  then  contained  In  said  house, 
In  the  sum  of  $400.'  By  the  t^ma  of  the 
original  policy  the  furniture  was  Insured  only 
while  contained  In  said  house.  Apparently 
the  furniture  was  subsequently  moved  from 
the  Oakland  house  to  a  house  in  San  Fran- 
cisco, and  In  order  to  prevent  the  lapsing 
of  tbe  policy  In  regard  to  the  furniture  it 
became  necessary  to  modify  the  policy  with 
regard  to  the  furniture.  This  was  done  by 
attaching  the  slip  dated  January  23,  1901. 
Omitting  aome  portions  of  the  blank  form 
(which  we  have  not  set  forth  In  this  opinion 
because  they  do  not  throw  any  light  upon 
tbe  question  involved),  the  first  contractual 
words  are  written  and  are:  -"The  second 
Item  of  this  policy  Is  hereby  made  to  rend 
and  cover  as  follows,"  and  then  follow  the 
various  provisions  of  the  slip  In  question. 
By  the  written  words  of  the  slip,  as  well 
as  by  tbe  circumstances  under  which  the 
slip  was  executed.  It  Is  evident  that  the 
parties  were  contracting  with  reference  only 
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to  the  secoDd  Item  of  tlie  wlglnal  poller, 

to  wit,  the  furnltore. 

Section  1647  of  the  Civil  Code  provides: 
"A  contract  may  be  explained  by  reference 
to  the  clrcumstaacee  under  which  It  1b  made, 
and  the  matter  to  which  It  relates."  The 
circumstances  under  which  this  slip  was  ex- 
ecuted evidently  were  that  the  furniture 
had  been  moved  to  San  Francisco,  and  it 
therefore  became  necessary  to  modify  the 
original  policy  in  r^ard  to  that  item,  and 
by  the  written  words  of  the  slip  it  related 
to  the  second  Item  of  the  original  policy; 
that  Is,  the  furniture.  Section  1648  of  the 
Civil  Code  provides  that:  "However  broad 
may  be  the  terms  of  a  contract.  It  extends 
only  to  those  thli^  concerning  wtilch  It 
appears  that  the  parties  Intended  to  con- 
tract" Section  1651  of  the  Civil  Code  pro- 
vides that:  "Where  a  contract  is  partly 
written  and  partly  printed,  or  where  part 
of  it  is  written  or  printed  under  the  special 
directions  of  the  parties,  and  with  a  special 
view  to  their  intention,  and  the  remainder 
Is  copied  from  a  form  originally  ptepared 
without  special  reference  to  the  particular 
parties  and  the  particular  contract  in  ques- 
tion, the  written  parts  control  the  printed 
parts,  and  the  parts  which  are  purely  orig- 
inal control  those  which  are  copied  from 
a  form.  And,  if  the  two  are  absolutely 
repugnant  the  latter  must  be  so  far  dis- 
regarded." Applying  the  principles  of  the 
two  foregoing  sections  to  the  slip  under  dls- 
cusdon,  ft  cannot  be  construed  as  modifying 
the  original  policy  so  far  as  It  related  to 
the  Insurance  on  the  Oakland  house.  The 
presoice  of  the  clause  In  the  slip  of  date 
January  23, 1901,  pmnitting  "vacancy  during 
change  of  tenants,  if  the  subject  of  Insur- 
ance be  a  dwelling  located  In  a  town."  is 
explained  by  the  fact  that  a  printed  form 
was  used,  prepared  to  meet  various  condi- 
tions. But  by  the  very  words  of  the  clause, 
It  Is  only  effective  where  the  subject  of  In- 
surance Is  a  dwelling ;  and,  as  we  have  seen, 
the  subject  of  the  Insurance  treated  of  by 
this  slip  Is,  by  the  written  words  of  the 
slip,  limited  to  the  second  Item  of  the  orig- 
inal policy,  which  Is  the  furniture.  In  con- 
sidering this  question  we  have  not  overlooked 
the  mle  that  in  construing  Insurance  policies, 
uncertainties  should  be  resolved  against  the 
Insurer.  We  do  not  think  there  Is  any  un- 
certainty as  to  the  effect  of  this  slip.  By 
the  terms  of  the  original  policy,  the  same 
was  to  be  void  If  the  house  became  and 
remained  vacant  and  unoccupied  for  10  days. 
Plaintiff  testified  that  It  had  been  vacant 
and  unoccupied  for  30  days  before  the  fire, 
and  was  so  vacant  at  the  time  of  the  fire. 

It  follows  from  the  above  views  that  the 
court  erred  In  admitting  in  evidence  the 
slip  dated  January  23,  1001,  and  In  denying 
defendant's  motion  for  a  nonsuit  In  view 
of  the  conclusion  we  have  reached  as  to 
the  efTect  of  the  slip  In  question.  It  is  not 


necessary  to  discuss  any  oOer  question  raised 

on  this  appeal. 

The  order  denying  tiie  motltaL  for  a  new 
trial  Is  reversed. 

We  concur:  HABBISON,  P.  J.;  COOP- 
ER, J. 


HlIiLBB  T.  QUBBN  INS.  CO.  OF  AMBB- 
.  lOA. 

(Court  of  Appeal,  First  XMstrlct,  OaUfomla. 
Not.  2S,  1906.) 

1.  New  Tual  —  Pbooxbdihob— Dkut— Dis- 

HISSAI.. 

Defendant,  moving  for  a  new  trial,  gave 
notice  that  on  June  28th  It  woald  present  a 
bill  of  exceptions  and  amendments  to  the  Judge 
for  settlement.  On  that  day  the  Judge  was 
absent,  and  the  bill  aod  amendments  were  de- 
livered to  the  clerk.  Poatponements  were  bad, 
and  no  farther  steps  were  taken  until  the  fol- 
lowing May,  when  plaintiff  moved  for  a  dio- 
mlssal  of  the  motion  tor  a  new  trial  for  lack 
of  diligence  in  its  prosecution.  Held,  that  the 
burden  was  on  defendant  to  show  some  excuse 
or  explanation  for  such  delay. 

2.  SA3fE— Excuses  fob  Delat. 

Where  the  judge  was  absent  on  the  day 
fixed  for  the  presentation  of  a  bill  of  excep- 
tiona,  and  the  bill  and  amendments  were  de- 
livered to  the  clerk,  it  was  the  duty  of  the  party 
moving  for  a  new  trial  to  ascertain  when  the 
judge  would  retnm  and  to  obtain  an  order  fix- 
ing a  day  for  settlement,  and  the  moving  party 
was  not  relieved  from  taking  further  steps  un- 
til he  should  have  received  notice  that  the  Judge 
had  fixed  a  day. 

8.  Saub— Bill  of  BxcEpnoNS— Dat  woe  Skt- 

TLEMENT— NOTIOB— W  AIV  ER. 

Where,  on  the  day  fixed  by  a  party  moving 
for  a  new  trial  for  presentation  of  the  bill 
of  exception  and  amendments  to  the  judge  for 
settlement,  the  Judge  was  absent  and  the  bill 
and  amendments  were  delivered  to  the  clerk, 
and  subsequently,  by  agreement  between  the 
parties,  there  were  meetings  at  the  judge's 
chambers  for  the  purpose  of  settling  the  bill, 
snch  meetings  amounted  to  a  waiver  of  any 
notice  that  the  moving  party  might  have  been 
entitled  to  from  the  jndge  fixing  a  day  for 
settlement 

4.  Same  —  Dismissal— Motion— Sttbsequknt 

pRosEctJTioH— Effect. 

Where,  after  a  motion  to  dismiss  a  motion 
for  a  new  trial  for  lack  of  diligence  In  prose- 
cution, the  moving  party  gave  notice  fixing  a 
day  for  settlement  of  the  bill  of  exceptions,  such 
notice  did  not  obviate  the  moving  party's  previ- 
ous negligence  in  tailing  to  take  the  requisite 
steps  to  bring  the  motion  to  a  hearing  and  to 
procure  a  settlement  of  the  bill  of  exceptions. 
6.  Same— Ebtcusas  job  Delat— Businssa  of 

Counsel. 

On  a  motion  to  dismiss  a  motion  for  a 
new  trial  on  the  ground  of  lack  of  prosecution, 
the  fact  that  there  were  other  causes  in  which 
the  moving  party  was  Interested,  wherein  the 
time  of  its  attorney  was  occupied  in  settling 
bills  of  excepti<His,  waa  a  circumstance  proper 
to  be  considered  by  the  Judge  in  determining 
whether  there  had  been  negligence  in  the  settle- 
ment of  the  bill  in  the  case  in  question. 
6.  Appeal— Review— TbiaL  Gottbt's  Dibobs- 
TioN— New  Tbial. 

The  determination  of  the  trial  court  iqmo 
snch  gnestion  was  not  open  to  review. 

Appeal  from  Superior  Court,  City  and 

Coimty  of  San  Francisco;  J.  M.  Seawell. 

Ju^e. 
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Action  by  John  MUlw  against  the  Qneen 
Insnrance  Compan?  of  America.  From  an 
order  dlamiaslng  defendant's  motion  for  a 
new  trial,  It  api;>eal8.  Affirmed. 

James  Alva  Watt,  for  appellant  Page, 
McCntchen,  Harding  ft  Knight,  for  respondent. 

HABRIBON,  P.  J.  Appeal  from  an  order 
dismissing  the  defendant's  motion  for  a  new 
trial.  The  defendant  gave  notice  of  Its  In- 
tention to  move  for  a  new  trial  April  4, 1902, 
and  baring  thereafter  served  upon  the  plain- 
tiff Its  proposed  bill  exceptions,  to  which  the 
plaintiff  had  proposed  certain  amendments, 
gave  the  plaintiff  notice  of  its  rejection  of 
the  amendments,  and  that  on  June  28th  it 
would  present  the  bill  and  the  amendments 
to  the  judge  for  settlement  On  that  day  the 
judge  was  absent  from  San  Francisco,  and 
the  defendant  dellTered  the  proposed  bill  and 
amendments  to  the  clerk  for  the  judge.  It 
does  not  appear  that  the  judge  after  hla  re- 
turn was  requested  to  fix  any  time  for  the 
settlement  of  the  bill,  or  that  any  time  was 
fixed  by  htm,  but  in  tbe  early  part  of  No- 
vember the  attorneys  for  the  respectlTe 
parties  agreed  to  meet  at  bis  chambers  at  a 
designated  time  for  the  purpose  of  Meeting 
Its  settlement  and  In  pursuance  of  said 
agreement  bad  such  meeting.  At  tbe  request 
of  tbe  judge,  the  meeting  was  postponed 
until  the  n^t  day,  and  thereafter,  until  De- 
cember 24th,  other  postponements  were  had 
and  meetings  held  at  his  ctiambers,  at  which 
the  parties  sought  to  effect  a  settlement  of 
the  bill.  After  December  24th  no  further 
steps  were  taken  In  the  matter  until  May 
20,  1908,  on  which  day  tbe  plaintiff  served  a 
notice  on  the  defendant  of  his  intention  to 
move  the  court  for  an  order  dismissing  the 
defendant's  motion  for  a  new  trial  on  the 
ground  that  the  defendant  had  not  prose- 
cuted tile  same  with  due  diligence.  The 
motion  was  heard  May  29th  and  succeeding 
days,  and  on  June  30th  was  granted.  From 
this  order  tbe  defendant  has  appealed. 

Upon  the  foregoing  facts  the  burden  was 
thrown  upon  tbe  defendant  to  show  some 
excuse  or  explanation  for  its  delay  In  taking 
the  steps  requisite  for  enabling  the  court  to 
hear  and  determine  Its  motion  for  a  new 
trial.  Including  the  settlement  and  filing  of 
the  bill  of  exceptions  setting  forth  the  mat- 
ters upon  which  the  motion  was  to  be  beard ; 
otherw^  tbe  court  would  be  authorized  to 
hold  that  It  had  not  acted  with  due  diligence 
and  to  grant  the  motion  of  the  plaintiff. 
The  defendant  was  tbe  moving  party  in  the 
proceeding  for  a  new  trial,  and  the  burdcoi 
was  at  all  times  upon  It  to  take  whatever 
steps  were  necessary  to  enable  the  court  to 
hear  its  motion.  Eublt  v.  Hawkett,  89  CaL 
638.  27  Pac.  6T;  San  Jos6  Land  Co.  v.  Allen, 
129  Cal.  247,  61  Pac.  1083;  Mowry  v.  Welsen- 
bom.  137  Cal.  110.  69  Pac.  071;  Oalbraith 
T.  Lowe.  142  Oal.  295,  75  Pac.  831.  Its 
contention  that,  after  delivering  the  pro- 
posed bill  and  amendments  to  tbe  clerk  for 


the  judge,  it  was  not  required  to  take  any 
furthOT  steps  towards  procuring  ita  settle- 
ment until  It  sbould  receive  notice  that  the 
judge  had  fixed  a  day  therefor,  la  without 
support  It  was  its  duty  to  ascertain  when 
the  Judge  should  return  to  tbe  city,  and  to 
obtain  from  blm  an  order  fixing  a  day  for 
the  settlement  of  the  bill.  The  Judge  was 
not  required  to  act  In  tbe  premises  until  re- 
quested thereto  by  one  of  the  parties  to  the 
Bult;  and,  although  It  was  competent  for 
either  party  to  obtain  such  order  from  him, 
tbe  plaintiff  waa  und»  no  obligatian  to  take 
any  step  in  aid  of  the  defendant  for  having 
its  motion  heard.  But  even  If  the  defend- 
ant had  been  entitled  to  any  notice,  the 
agreement  between  it  and  the  plaintiff  and 
their  subsequent  meetings  at  the  Judge's 
chambers  for  the  purpose  of  settling  tbe  bill 
operated  as  a  waiver  of  any  objection  to  the 
absence  of  such  notice.  At  the  h«tring  of 
the  plaintiff's  motion  tbe  attornays  held  dif- 
ferent views  upon  the  results  of  the  last 
meeting  at  tbe  Judge's  chambers  on  Decem- 
ber 24tb— tbe  plaintiff  claiming  that  at  that 
time  tbe  bill  was  settled  by  the  agreement 
between  them  as  to  Its  form  and  contcaits; 
the  defendant  on  the  othw  band,  claiming 
that  the  form  of  certain  projiosed  amend- 
ments bad  not  been  agreed  upon.  Neither 
tbe  proiMsed  bill  nor  the  amHidmenta  there- 
to are  set  forth  In  tbe  record  herein,  and 
it  does  not  appear  whether  the  judge  made 
any  decision  upon  this  dispute,  but  u  the 
proceedings  for  Its  settlement  had  been  tak- 
en before  blm,  he  was  in  a  position  to  know 
whether  at  that  meeting  they  had  agreed 
upon  the  form  of  tbe  bill  or  not;  and.  If 
necessary  for  sustaining  the  order  appealed 
from.  It  may  be  assumed,  from  the  fact  that 
the  Jndge  granted  tbe  plaintiff's  motion,  that 
he  held  In  accordance  with  his  contention. 
If  the  parties  bad,  in  fact,  agreed  upon  tbe 
form  and  contents  of  tbe  bill,  it  was  incnm- 
beat  upon  the  defendant  to  cause  it  to  be 
engrossed  and  present  It  to  the  Judge  for 
bis  slgnatnre  without  any  unreasonable  de- 
lay, and  Its  unexplained  neglect  for  five 
months  to  canae  it  to  be  •ngroased  was  In- 
excusable. 

We  do  not  however*  deem  It  necessary  to 
assume  that  the  judge  made  any  decision 
upon  this  disputed  point  If  it  be  assumed 
that  the  parties  did  not  then  agree  and  that 
tbe  bill  was  not  settled,  the  defendant  was 
still  required  to  be  diligent  in  procuring  Its 
settlement  By  his  own  statement  of  that 
result  of  that  meeting  tbe  defradanfs  at- 
torney "undertook  to  prepare  a  modified 
form  subject  to  future  agreement"  of  the 
matters  then  in  dlspnte;  but  he  did  not  In 
fact  take  any  further  step  In  reference  there- 
to or  (or  the  purpose  of  procuring  a  settle- 
ment of  the  bill  until  after  the  plaintiff  in 
May,  1903,  bad  given  blm  notice  of  bis  In- 
tention to  make  the  motion  under  consldwa- 
tion.  Tbe  notice  given  by  the  defendant 
aftw  receiving  the  above  notice  ficwn  fb» 
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plalntur,  tbat  on  ■  labseiiiient  day  It  would 
proceed  wltb  tbe  settlement  of  tba  bill,  did 
not  obviate  or  palliate  Its  pre^ua  uegllgeace. 

TtM  fact  that  there  were  other  cauaee  in 
which  tbe  defendant  was  interested,  wherein 
tbe  time  ct  Its  attorney  was  occiQiled  Id 
settling  bills  of  exceptloos,  was  a  drcum- 
•tance  proper  to  be  considered  the  Judge 
in  determining  wbether  there  had  been  un* 
due  negligence  in  the  settlement  of  the  bill 
In  this  case,  bnt  his  determination  upon  that 
point  la  not  Ofjfoa  to  review- 

Tbn  order  Is  affirmed. 


We  concnri   HALL,  J.;  OOOPBB,  J. 


MILLBB  T.  AMBBIOAN  CDNTRAL  INS. 
CO. 

(Conrt  of  Appeal.  First  District,  California. 
Not.  29,  1900u) 

1.  N*w  TaiAir-aConoN— DiamssAi^BuJ.  or 
BbccEFTioira  —  SionaTinB— DnuT  in  Pbo- 
ODBino. 

A  propoNd  bill  of  exceptions  was  settled 
b7  tfae  Suawt,  and  on  Jane  18th  delirered  to 
defendant'!  attorney,  with  &  direction  that  it 
be  eDffTOfsed  within  10  daTs.  The  bill  was  en- 

EDBsed,  and  on  June  24th  defendaaf  s  attorney, 
ing  informed  that  the  jndsa  was  absent  and 
woDld  retnm  In  abont  two  wedn,  teft  the  bill 
with  a  deputy  clerk.  The  Jadge  retomed  Jaly 
8th,  and  was  absent  between  that  date  and  Au- 
gust 5th,  at  different  times,  a^ramting  IS  days, 
and  from  Aurast  Sth  to  October  ^th  he  was  con- 
tinnoosly  at  home,  and  was  during  some  part  of 
each  day  during  that  period,  except  holidays, 
in  his  chambers.  Defendant  failed  to  procure 
the  ^dge's  signature  to  the  bill.  Held,  that  the 
motion  for  a  new  trial  was  properly  dismissed 
on  accoant  of  delay  In  procorlng  the  jadge** 
signature  to  the  bill. 

2.  Samk. 

That  the  trial  judge  was  absent  at  the 
time  the  engrossment  of  the  bill  of  exceptions 
was  completed,  and  for  several  days  thereafter, 
did  not  relieve  the  party  moving  for  a  new 
trial  from  the  necessity  of  diligence  in  ascer- 
ttining  the  date  of  the  Judge's  return  and  In 
procorlng  hla  signature  to  the  bill. 
8.  Sahb. 

Any  unreasonable  delay  in  procuring  the 
Judge's  signature  to  the  engrossed  bill  ot  ex- 
ceptions is  subject  to  the  same  rule  that  governs 
tbe  case  of  unreasonable  delay  In  failing  to  en- 
gross the  bill. 

4.  Sau— FnJifo  — BiOHT  to  Fiu  niroBE 

Siquko  bt  Junoi. 

There  is  no  law  anthorlxlng  the  filing  of 
a  bill  of  exceptloos  before  it  has  recelTed  the 
signature  of  tbe  Judge. 

[Bd.  Note.— rFor  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Exceptions,  Bill  of,  I  95.] 
&  Sau  —  Dutt  or  Cubk  to  Pbooobi 

JUDOB'S  SiGlVATDU. 

It  Is  not  the  duty  of  the  clerk,  with  whom 
a  bill  of  exceptions  has  been  left  before  signed 
by  the  Jndge,  to  deliver  tlie  bill  to  the  Judge  for 
his  signature. 

6L  Appeal  —  BsviBw—DiacBinoii  or  Tbzal 
CouBT— IteuexNOE  vx  Pebixctiko  Bnj.  or 
ExcKPTions. 
Whether  a  party  has  exercised  due  diligence 
in  causing  a  bill  of  exceptions  to  be  engrossed 
after  it  is  settled,  or  in  presenting  it  to  the 
Judge  for  his  dgnstnrs^  is  for  tbe  determination 


of  the  judge,  and  in  the  absence  of  an  abuse 
of  discretion  his  ruling  is  conclusive  on  appeal. 
7.  Sahx  —  Decisions  Reviewabij— BsrusAi, 
TO  Sirru  Bill  or  ExcEiTions. 

An  order  refusing  to  settle  a  bill  of  excep- 
tions Is  not  appealable,  but  any  error  therein 
may  be  corrected  by  writ  of  mandate. 

Appeal  from  Superior  Goort,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 

Judge. 

Action  by  John  Miller  against  the  Ameri- 
can Central  Insurance  Company.  From  an 
order  dismissing  a  motion  for  a  new  trial 
and  refusing  to  settle  a  bill  ot  excqttlons 
after  a  verdict  for  plaintiff,  defendant  ajf- 
pealB.  Affirmed. 

James  Alva  Wat^  for  appellant  Page, 
McCntcben,  Harding  ft  Enlgbt  and  Bledsoe 
&  McGarrey,  for  respondent 

HABRISON,  P.  J.  Appeal  from  an  order 
dismissing  a  motion  for  a  new  trial  and  re- 
fusing to  settle  a  bill  of  exceptlona.  The  ac- 
tion was  tried  by  a  Jnry,  and  a  verdict  ren- 
dered In  favor  of  the  plaintiff.  January  27. 
1902.  Febmary  6tb  the  dtfendant  filed  and 
served  a  notice  of  Its  Intention  to  move  for 
a  new  trial.  The  times  for  jveparing  and 
serving  a  bill  of  exceptions  and  amendments 
thereto  having  been  extended,  the  proposed 
Mil  and  amendments  were  eettied  by  the 
Judge  befbre  whom  the  cause  was  tried,  and 
on  June  18tii  dellvCTed  to  the  defendant's  at- 
torney with  a  direction  that  the  blU  be  en- 
grossed wttbin  10  days  from  that  date.  "Hie 
bin  was  thereuptHi  engrossed,  and  on  June 
24131  the  defendant's  attorney,  being  Inform- 
ed that  the  Judge  was  absent  from  San 
Frandsco  and  would  return  in  tbe  course 
of  10  days  or  2  weeks,  left  the  engrossed 
bill  with  a  deputy  clerk  In  the  county  cleik's 
office.  The  Judge  retunied  to  San  inrandsco 
July  8th,  and  was  again  absent  ttom  tiie  cfty 
between  that  date  and  August  Sth,  at  differ- 
ent times,  aggr^ting  16  days;  bat  from 
August  Gth  to  October  2fitb,  when  notice  ot 
tiie  motion  to  dismiss  the  motion  for  a  new 
trial  was  ^ven,  he  was  continuously  in  San 
Francisco,  and,  except  upon  heydays,  was 
during  some  part  of  each  day  In  his  diam- 
bers  at  tiie  dty  hall.  After  tba  engroesed 
bill  had  been  left  with  the  d^uty  clerk,  as 
above  stated.  It  was  wlttdrawn  by  the  de* 
fendanft  attorney  "for  a  brief  period";  but 
at  what  date  It  was  wltiidrawn  or  for  how 
long  a  time  it  was  retained  blm,  is  not 
Bteted.  October  28th  the  plaintiff  gave  no- 
tice to  tbe  defendant  that  he  would  move  the 
court  to  dismiss  the  motion  for  a  new  trial, 
upon  the  ground  that  the  defendant  bad  not 
proeeeuted  the  motion  with  due  diligence. 
On  the  same  day  the  defendants  attorney, 
after  baring  been  served  wltb  the  imtlce  of 
this  motion,  dtitrered  to  a  cleA  in  tiie  office 
of  fb«  plaintiff's  attorney  tlie  engrossed  bill, 
and  informed  blm  that  be  had  wltiidrawn  It 
from  the  possession  of  the  deputy  clerk  witii 
whom  be  had  previously  left  it  and  asked 
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the  clerk  to  have  It  approved  In  order  that  It 
might  be  cwtlfled  by  the  Judge.  Tba  plalo- 
tUTs  motion  came  on  tor  hearing  Norember 
7tta,  and  on  Novemba  Utb  was  granted  by 
the  conrt  From  this  order  ttie  present  ap- 
peal has  been  taken. 

In  Oalbralth  t.  Lowe,  142  Cal.  206,  B 
Pac.  SSL,  the  court  said:  "The  motion  for  a 
new  trial  1b  an  Independent  proceeding  In 
an  action.  In  which  the  burden  of  acting  Is 
at  all  times  npon  the  moving  partr.  *  *  • 
It  is  the  moving  party  who  is  the  actor  In 
the  proceeding,  and  who  to  seeking  the  set- 
tlement of  the  tdll  of  exceptions  and  the 
determination  of  the  motion  for  a  new  trial, 
and  It  devolves  upon  him  to  proceed  with 
diligence."  In  that  case  the  moving  party 
did  not  cause  the  bill  to  be  engrossed  for 
39  days  after  be  had  knowledge  that  it  bad 
been  settled  by  the  Judge,  and  It  was  held 
that  he  thereby  failed  to  exercise  proper  dili- 
gence; and  npon  that  ground  an  order  dla- 
misslng  his  motion  for  a  new  trial  was  af- 
firmed. In  the  present  case  the  bill  was 
engrossed  as  early  as  June  24th;  and  in  his 
affidavit,  read  at  the  hearing  of  the  motion, 
the  defendant's  attorney  states  that  the  bill 
"Is  and  has  been  since  the  24th  day  of  June, 
1902,  ready  for  the  certificate  of  the  Judge"; 
but  be  does  not  show  that  be  ever  requested 
tbe  judge  to  certify  It,  or  that  It  was  present- 
ed to  the  Judge  tor  his  signature,  nor  does 
it  appear  that  the  Judge  was  ever  Informed, 
prior  to  the  time  that  the  plalntifrs  notice 
of  motion  was  given,  that  the  bill  had  been 
engrossed.  The  fact  that  the  Ju^e  was  at>- 
sent  from  tbe  city  at  the  time  the  engross- 
ment was  completed,  and  for  several  days 
thereafter,  did  not  relieve  the  defendant 
from  the  necessity  of  diligence  In  ascertain- 
ing tbe  date  of  his  return  and  In  seelcing  to 
procure  bis  authentication  to  the  bill.  Any 
unreasonable  delay  therein  is  subject  to 
the  same  rule  as  In  the  case  of  falling  to  en- 
gross the  bill.  Although  he  states  that,  up- 
on finding  that  the  Judge  was  absent  from 
the  city,  he  "left"  the  engrossed  bill  with  a 
"depu^  clerk"  In  the  coun^  clerk's  office, 
It  does  not  appear  that  he  requested  him  to 
present  it  to  the  Judge  for  bis  signature,  or 
that  he  gave  him  any  direction  as  to  Its 
disposition,  except  that  about  a  month  later 
he  requested  him  to  note  upon  it  the  fact 
that  It  was  then  "on  file"  in  the  county 
clerk's  office.  There  is,  however,  no  pro- 
vision of  law  authorizing  a  bill  of  exceptions 
to  be  filed  with  the  clerk  before  It  has  re- 
ceived the  signature  of  the  Judge;  nor  Is  It 
made  tbe  duty  of  the  clerk  with  whom  It 
may  be  "left,"  to  deliver  the  engrossed  bill 
to  the  Judge  for  his  signature.  The  attor- 
ney, by  this  act  merely  made  the  deputy 
clerk  his  depositary  of  tbe  document  until 
he  subsequently  withdrew  It  from  his  cus- 
tody. 

Whether  a  party  has  exercised  due  dill' 
gence  in  causing  a  UU  of  exertions  to  be 


eagroeaea  After  It  la  settled,  or  In  presenting 
It  to  the  judge  for  his  signature  sfter  it  has 
been  en^vssed,  1b  to  be  detomlned  by  tbe 
judge  under  tbe  drcnmstances  of  each  case; 
and  his  determination  therem  Is  so  largely  a 
matter  of  discretion  that,  unless  It  Is  made 
to  appear  that  be  has  abused  bis  dlscrrtlon, 
his  determination  will  be  accepted  as  correct 
aM  eoncdnslTe.  Galbralth  v.  Lowe,  snpra. 
The  refusal  of  tbe  Judge  to  setQe  the  bill  of 
exceptions  is  not  an  appealable  order  or  tbe 
subject  of  an  appeaL  Any  improper  or  nn- 
anthorlsed  refusal  to  settle  or  to  certify  to 
a  bin  of  exceptions  Is  to  be  corrected  by 
means  of  a  writ  of  mandate^  Whipple  v. 
Hopkins.  110  Cat.  349.  61  Pac.  S36;  Murphy 
V.  StelUng,  188  Oal.  641,  72  Pac.  176. 
The  order  is  affirmed. 

We  concur:   HALL.  J.;  OOOPEB,  J. 


COX  V.  SOUTHERN  PAa  B.  (XX 

(Court  of  Appeal.  Second  District,  Oalifomla. 
28,  1005.) 

Appeal— Title  to  Land. 

In  an  action  against  a  railroad  company 
for  killiiv  horses,  where  tbe  gist  of  tbe  action 
was  defendant's  negligeiKe  after  the  horses 
were  on  the  track  and  tbe  Judgment  was  less 
than  $300,  findings  as  to  the  title  to  the  land 
adjacent  to  the  railroad  were  immaterial,  uid 
the  appeal  was  not  within  the  jurisdiction  of  the 
appellate  court 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; W.  B.  Wallace,  Judge. 

Action  by  Richard  F.  Ooz  against  tbe 
Southern  Pacific  Railroad  Company.  From 
a  judgment  fOr  plaintiff,  defendant  appeals. 
Dismissed. 

Rehearing  denied  by  Court  of  Appeal,  De- 
cember 22,  190S ;  by  Supreme  Court,  January 
22,  1006. 

Maurice  EL  Power,  fbr  appellant  T.  B. 
Clark,  for  respondent 

SMITH,  J.  The  defendant  appeals  frtnu 
a  Judgment  against  It  for  the  sum  of  f250, 
rendered  on  appeal  from  a  justice^  court 
The  Judgment  is  for  damage  for  the  killing 
of  a  horse  and  mare  of  the  respond^t  by  the 
appellant's  train ;  and.  the  amount  Involved 
being  less  than  $300,  the  respondent  urges 
that  the  esse  Is  not  within  the  jurisdiction 
of  this  court.  There  Is  no  reply  from  the 
appellant  on  this  point;  but  It  seems  that 
the  point  was  urged  by  tbe  defendant  In  tbe 
lower  court  on  the  ground  that  the  case  In- 
volved a  question  of  title  as  to  real  pn^;>ert7. 
There  Is,  however,  nothing  in  this  contentton. 
Tbe  first  count  of  the  complaint.  Indeed,  al- 
leges that  tbe  plalntlfTs  horse  entered  upon 
the  track  through  a  gap  In  defendant's  fence, 
which  was  negligently  and  carelessly  left 
open;  and  In  tbe  amended  answer  It  Is  al- 
leged. In  effect,  that  tbe  land  adjacent  to  the 
fence,  where  the  gap  was,  was  at  all  the 
times  mentioned  in  tbe  complaint  the  pn^ter- 
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ty  Qt  Kittle  GolVarn,  and  tbat  plalntlfl  did 
not  bare  any  T\t^t  or  tltie  thereto ;  and  tbe 
ooDrt  flnda  that  tbls  and  all  tbe  other  allega- 
tioBs  and  deailala  of  d^iendanf  a  answer  are 
untrue,  which  Is,  In  effect  to  find  on  a  ques- 
tion aa  to  flie  title  of  the  land.  And  It  Is 
also  true  that  tt  aK>ear8  from  the  evidence, 
wlttMmt  contradiction,  fliat  tbe  land  was  tbe 
land  of  Kittle  Golbnm,  and  tbat  it  was  ex- 
presstr  admitted  by  tbe  plaintiff  on  the  trial 
tb^t  be  neither  had  nor  claimed  any  Interest 
tberrin.  Bnt,  looking  at  the  complaint.  It 
will  be  Been  that  It  Is  alleged  that  the  death 
ot  tbe  borae  reenltad  from  tbe  negligence  and 
redcleasnees  of  ttie  defendant's  employes  af- 
tOT  tbe  borse  was  on  tbe  tnek ;  and  this  must 
be  taken  as  the  gist  of  tbe  action.  Tbe  al- 
legation and  finding  as  to  the  title  of  Kittle 
Ceibnm  and  tbm  plaintiff,  respectlTely,  to  the 
land  adjacent  to  the  railroad,  are  ther^ore 
ImmateriaL 

Tbe  appeal  must  therefore  be  dismissed, 
and  tt  Is  se  ordweO. 

We  omcnr:  OEAT,  P.  J.;  ALLBN,  J. 


LANGLBT  t.  PINNALL  et  al. 

(Court  of  Appeal,  Secood  District,  California, 
Not.  21,  1005.) 

bxekptiorb  —  houskhold  fubnituu  —  in- 

eDBARCE  PnHDS. 

The  proceeds  of  a  policy  of  Insnrance 
eovering  household  faraitare,  whkh  Is  exempt 
from  execation  onder  Ciode  CIt.  Proc  |  690, 
are  likewise  exempt. 

[Ed.  Note. — For  cases  in  point,  see  toL  23, 
Gent.  Big.  Exemptions,  i  70.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  N.  P.  Oonrey,  Judge. 

Action  by  Georgia  Langley,  trustee,  agalast 
tbe  Olens  Fails  Insurance  Company  In  which 
John  E.  Flnnall  and  others  were  substituted 
as  defendants.  From  the  jodgmmt  rendered, 
cotaln  defendants  an>eaL  Affirmed. 

Mnnson  ft  Barclay  and  Tmstoi  P.  Dyer, 
ftir  aroellanta.  John  B.  iMjng,  tar  reapimdent 

SMITH,  X  l%e  salt  was  orli^naUy  brought 
hjF  the  plaintiff,  aa  trustee  of  her  mother, 
Mrs.  Mary  E.  Langley,  against  the  Glens 
PaDs  Insorance  Company  to  reoorer  f660, 
doe  to  Mrs.  Langley  aa  benefldary  under  a 
policy  of  Insurance  of  certain  household  fnml' 
tnre  and  family  wearing  apparel  belonging 
to  ber;  but  on  affldarlt  of  tbe  or^nal  defend- 
ant under  section  880  of  the  Code  of  CMl 
Procedure,  and  paynwnt  of  tbe  amount 
claimed  Into  court,  tbe  presnit  defendanta, 
who  bad  gamldieed  the  amount  due,  were 
snbatltnted  to  {dace  ot  tbe  original  defendant 
Jndgment  was  afterwards  rendered  against 
tbe  owpiwatlon  defendant  and  tbe  defendant 
Walka>,  wbo  now  appeaL 

It  la  admitted  Uiat  the  Insured  property 
was  exempt  from  execution  nnder  tbe  pro- 
Tlsi(»u  of  section  680  of  the  Code  of  CItII 
Procednro^  and  tbe  aueatton  toTolved  la^ 


whether,  under  tbe  drcnmstancea  of  tbe  case, 
tbe  money  received  upon  tbe  policy  of  to- 
snrance  la  likewise  exempt  On  tbls  question, 
the  authorities  of  other  stotes  are  somewhat 
conflicting,  bnt  tbe  weight  of  autbcwlty  seems 
to  be  for  the  afflrmatlTe  of  the  question. 
Freeman  on  Executions,  9  235;  12  Am.  &  Eng. 
Ency.  of  Law,  152;  Puget  Sound,  etc,  Co.  v. 
Jeffs  (Wash.)  39  Pac.  962,  27  L.  R.  A.  808, 
48  Am.  St  Rep.  886.  This,  we  think,  Is  the 
better  opinion,  and  it  Is  supported  by  the 
decision  of  the  Supreme  Court  to  Hou^tw 
T.  Lee,  50  Ca).  101,  where  It  was  held,  with 
regard  to  money  received  from  insurance  on 
the  homestead  and  household  furniture,  "that 
the  sum  due  from  the  Insurance  company  was 
not  subject  to  gamisliment  by  a  creditor  of 
the  husband,"  or,  as  otherwise  expressed, 
"that  money  due  from  an  insurance  company 
for  indemnity  for  loss  of  tbe  homestead  resi- 
dence by  Are,  retolns  the  character  of  the 
premises  destroyed,  and  Is  not  subject  to 
execution."  Freeman  on  Executions,  |  236 
ad  fln.  It  is  true,  as  pointed  out  by  the 
appellants*  counsel,  that  no  distinction  was 
made  In  the  case  dted  by  counsel,  or  by  tbe 
court  between  the  mon^  due  tor  tbe  loss  of 
tbe  building  and  that  due  for  the  loss  of 
tbe  furniture;  and,  hence,  it  Is  claimed  the 
case  Is  not  a  direct  authority  for  the  position 
that  the  same  rule  will  apply  to  tbe  case 
wbere  the  property  Insured  was  exempt  furni- 
ture, and  tbls  we  are  Inclined  to  concede,  or, 
rather,  we  think  it  probable  the  court  re- 
garded tbe  furniture  as  merely  an  accessory 
to  the  homestead.  Freeman  on  Executions, 
I  236  ad  fin.  But  no  distinction  in  principle 
can  be  made  between  the  proceeds  of  the  sale 
of  the  homestead  and  those  of  other  exempt 
property,  and  tbe  decision  must  therefore  be 
held  to  Apply  to  the  case  before  us.  The 
principle  of  tbe  decision  seems  to  be — at  least 
to  the  case  wbere  the  conversion  of  exempt 
property  Is  in  Invltum — that  the  conversion 
of  the  property  does  not  affect  Its  stittus. 
There  may  be,  indeed,  some  quallflcatlons  to 
the  principle  thus  eatabllF^bed;  such,  e.  g.,  ai 
that  the  principle  will  nr^ply  only  where  tbe 
proceeds  of  the  sale  remain  distinguishable, 
or  even  that  It  may  not  apply  where  tbe 
intention  Is  manifestly  not  to  reconvert  the 
money  into  exempt  property.  But  these  ques- 
tions are  not  Involved  to  tbe  present  case. 
The  judgmrait  1b  affirmed. 

We  concur:  ORAX,  P.  J.;  ALLEN,  J. 


CLARK  et  aL  T.  RAUBR. 
(Court  of  Appeal,  First  IMstrlct,  California. 
Nov.  25.  1905.) 

1.  APFEAI.  — PBESnHFTIONS  — NXW    TSIAL  — 

Grounos  fob  Decision. 
An  order  Kranting  a  new  trial  is  presumed 
on  appeal  to  have  been  made  on  a  valid  reason. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Oent  Dig.  Appeal  and  Error,  f  8775.] 
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2.  New  Tuai.  —  BrAnuKirt  on  Uotioh  — 

AUBITDHENT. 
Where  a  Btatement  on  a  motion  for  a  new 
trial  conttioed  no  ■peci&cations  of  error  or 
particulars  whwoln  the  evidence  was  insoificient 
to  justify  th«  declrion.  it  was  proper  for  the 
court  to  allow  an  amendment  by  baairtlng  them. 

LEd.  Note. — For  cases  in  point,  see  voL  37^ 
Cent.  Die  New  Trial.  I  268.] 

8.  Sauk— E^BomoATioKS  ot  Bbbob— Sum- 

CIENCT. 

A  Bi>ecificatlon  of  error  in  a  statement  on 
a  motion  for  a  new  trial  that  "there  has  been 
no  evidence  introduced  at  the  trial  trading  to 
show  that  the  plaintiffs  were  injured  by  any 
acts  of  the  defendant,  or  that  the  plaintiff  has 
sustained  any  loss  by  reason  of  any  act  <tf  the 
defendant,"  was  suracient. 

{Ed.  Note. — Ff»r  cases  in  point,  ass  toL  87, 
Cent  Die.  New  Trial,  I  257.] 

4.  AfPBAI.  — BlVIEW— FiMDUiaa— BviDBHca 
PoiimHO  Onr— Evidence  Belied  on. 

It  is  the  duty  of  the  appellant  to  point  oat 
the  evidence  to  overthrow  the  ruling  of  the  trial 
court  on  the  sufficiency  of  the  evidenoe  to  sup- 
port a  finding,  and  not  the  duty  ot  the  ^ipellate 
court  to  look  fOr  it  fn  the  evidence. 

Appeal  from  Superior  Coart,  City  and 
County  Of  San  Francisco;  J.  M.  Troutt, 
Judge. 

Action  by  Charles  H.  Clark  and  another 
against  J.  J.  Ruuer.  From  an  order  granting 
plaintiffs'  motion  for  a  new  trial,  defendant 
appeals.  Affirmed. 

L  F.  CSiapman,  for  appellant  Hacks  A 
Tomsky,  Cor  ropondoita. 

COOPDB,  J.  ThlB  appeal  Is  from  an  ord«r 
grantii^  the  motion  of  plaintiffs  for  a  new 
trial  In  such  case  all  presumptions  are  In 
favor  of  the  order,  and.  unless  it  is  shown  to 
the  omtrary,  we  will  presume  that  the  order 
was  made  vjon  some  valid  reason. 

Appellant  states  that  the  motion  for  a  new 
trial  was  argued  In  October,  1902,  and  his 
"contention  there  was  that  respondents'  mo- 
tion should  be  denied  on  the  ground  that  the 
Btatement  on  motion  for  a  new  trial  contained 
no  spedflcatiouB  of  error,  or  partlculam 
wher^  the  erldmoe  was  Insufficient  to 
Justify  the  decision."  The  court  however, 
permitted  the  respondnitB  to  amend  tlieir  state- 
ment by  Inserting  such  spedflcatlona  and  par^ 
tlculars.  The  court  did  not  abuse  Its  discre- 
tion in  allowing  the  statement  to  be  so  amend- 
ed. It  was  proper  and  right  for  the  court  to 
allow  the  amendment  ao  that  the  motion 
might  be  presented  on  Its  merits.  In  re  t<amb, 
95  Cal.  408,  80  Pac.  068L  The  spedflcatlons  aa 
amended  are  sufficient  under  the  liberal  rule 
DOW  alhiwed  in  this  court  It  is  specified 
"that  there  has  bera  no  erldraice  introduced 
at  the  trial  of  thia  cause  trading  to  show  that 
the  plalntiflk  were  injured  by  any  acts  of  the 
dorendant  or  that  the  plaintiff  baa  sustained 
any  loss  by  reason  of  any  act  of  the  defend- 
ant" Appellant  has  not  pointed  out  the  evi- 
dence that  tends  to  support  the  findings  in 
this  regard.  It  Is  not  the  duty  of  this  court, 
whoi  a  finding  is  attacked  and  the  court 
below  has  held  It  without  stvport,  to  look 


tlirongh  a  mass  of  evidence  tor  the  puiiKMe  of 
finding  sufficient  to  overtlirow  the  roUng  of 
the  trial  court 

Tlie  complaint  alleges  two  dlfleroit  eanMi 
of  actloL  It  ia  alleged  in  each  that  in  .^irll, 
1899,  the  defendant  on  a  claim  belwiging  to 
plaintiflB  and  aaalgned  to  defendant  for  col- 
lection only,  obtained  a  Judgment  against 
James  Boundtree  and  IL  B.  Bonndtree  for 
$330.50.  with  interest  from  date  of  Judgment 
The  first  cause  of  action  alletea  that  the  de- 
fendant without  the  oonsoit  of  plaintiffB^ 
compromised  and  settled  said  Judgmmt  and 
caused  It  to  be  satisfied  of  record ;  that  plain- 
tiffs have  received  no  part  of  said  Judgment 
and  the  same  has  been  lost  to  them,  to  th^ 
damage  In  the  sum  of  93S0.55.  It  is  not  al- 
leged what  amount  was  paid  to  defendant 
way  of  con^traulse,  if  anything,  nor  ttiat  the 
Judgment  was  of  any  value.  Our  attention  Is 
not  called  to  any  evidence  as  to  these  niatt«^ 
or  showing  any  damage  to  plaintiffs.  The 
second  cause  of  action  allies  tibat  defendant 
received  the  sum  of  $SQO.K!  on  said  Judgment 
and  has  not  paid  the  same  to  plaintiffs,  nor 
any  part  thereof.  There  Is  no  clalpi  tiiat  any 
evidence  was  Introduced  to  sustain  this  latter 
cause  of  action. 

It  follows  that  the  order  most  be  affirmed, 
and  it  Is  so  ordered. 

We  concur:  HABRISON.  F.  J. ;  HAIiUJ. 


LOS  ANGELES  PRESSED  BRICK  CO.  t« 
LOS  ANGELES  PACIFIC  BOULBVABD 
ft  DEVELOPMENT  Ca  et  al. 

(Court  of  Appeal,  Second  District  Galifomia. 
Nov.  28.  1905.) 

Mechanics'  Liens— Matebzalueh— Scbooh- 
TRAcroBS— Appeal. 

Where  a  complaint  to  foreclose  a  mecliao. 
Ic's  lien  for  materials  furnished  a  subcontractor 
showed  the  existence  of  an  unpaid  balance  in 
the  hands  of  the  owner  and  that  pisintiff  ha4 
a  claim  against  It  which  he  waa  oititled  to 
enforce  by  the  forecloaare  of  a  mechanic's  lien, 
the  complaint,  in  the  absence  of  any  claim 
on  the  fond  by  the  contractor,  was  not  de- 
murrable for  niilore  to  allege  thst  anything 
was  due  and  unpaid  from  the  contractors  to  the 
sut>contractor  at  the  time  the  notice  waa  given. 

Appeal  from  Superior  Court  Loa  Angeles 
County:  Waldo  M.  Tork,  Judge. 

Action  by  the  Jmb  Angeles  Pressed  Brick 
Company  against  the  Los  Angeles  Pacific 
Boulevard  &  Development  Company  and  oth- 
ers. From  a  Judgment  sustaining  a  de- 
murrer to  the  complaint  plaintiff  appeals. 
Reversed, 

Rehearing  denied  by  Court  of  A^eal.  De- 
cember 23,  iSOS;  by  Supreme  Court  January 
24,  1900. 

MnuBOn  ft  Barclay,  for  appellant  Chna. 
L.  Batobeler,  B.  H.  F.  Yarlel.  and  Barstow 
ft  Varlel,  tor  respondents. 

OBAT,  P.  J.  The  action  ia  to  foreclose  « 
medianic's  lien.'  The  defendanta'  demurrer 


Digitized  by 


CaL) 


SANGUINSm  r.  PELLIQiaNL 


Id  die  complaint  was  aostalned,  and  tnm  the 
jndcment  wlddi  firilowed  the  plaintiff  ap- 
peals 

Tbe  complaint  abows  fliat  plalntUC  famish- 
ed materials  to  defendant  Leonard,  subcon- 
tractor under  Brown  ft  Alcorn,  contractors, 
to  be  used,  and  which  were  used.  In  the  con- 
struction of  the  bnUding  belon^in^  to  defend- 
ant corporation  the  Loa  Angeles  Padfic 
BoDlerud  ft  Derelflpmut  Onnpanr.  The 
complaint  li  In  the  osoal  form  In  radi  cases^ 
and  sets  forth  that  at  tlie  time  the  statntory 
notice  was  glTen  hy  the  plaintiff  to  the  own- 
er 94,009  was  yet  nnpald  to  the  contractors. 
Brown  ft  Alcorn,  hnt  contains  no  allegation 
that  anytbfttg  was  dne  and  tmpald  ttom 
tiie  contractors  to  the  sobcoatraetor  at  the 
time  this  notice  was  glren;  and  It  is  claim- 
ed that  for  this  reason  alone  the  complaint 
la  tetally  defective,  and  that  tbe  demnrrw 
was  tiwrefore  properly  sustained. 

We  do  not  think  this  contention  can  be  up- 
held. The  plaintiff  is  not  asking  for  a  per- 
sonal Judgment  against  tiie  contractor.  AH 
be  seeks  is  to  enforce  his  claim  upon  and 
against  a  certain  fond  which  he  In  effect 
allegea  to  be  In  flie  bands  ot  the  defendant 
owner  of  flie  bnlldlng:  It  Is  not  necessary 
f&r  plaintiff  to  allege  or  sbow  that  no  one 
elRe  has  a  dalm  open  that  fui^d.  If  any  oth- 
er party  also  claims  tbe  same  fund.  It  will 
be  time  enough  to  determine  that  daim  when 
It  Is  set  up  by  '^e  claimant  In  some  appro- 
priate manner.  Without  Its  being  set  up 
tiie  court  should  not  presume  that  It  nists, 
nor  Is  the  court  upon  a  mere  demurrw  to 
tbe  emnplaint,  to  act  upon  any  theory  that 
there  may  possibly  be  any  sndi  claim.  The 
complaint  shows  the  existence  of  this  un- 
paid balance  in  the  hands  of  the  owner,  and 
that  plaintiff  baa  a  claim  against  It  that  he 
la  entitled  to  mfMee  by  the  fWecloanre  of 
a  Hen  given  blm  by  statute,  and  this  Is  all 
lliat  la  necessary  to  constitute  a  cause  of  ac- 
tion. Nor  can  there  be  any  possible  reason 
ftir  Qie  claim  of  tbe  contractor  here  made 
ttiat  tbe  complaint  Is  not  as  certain  as  ft 
on^  to  be  In  fids  respect  Greater  cer- 
tainty in  a  ecnniilaint  Is  required  only  wh<>re 
SMnetfalns  necessary  to  constitute  a  cause  of 
action  cannot  be  tilorougbly  understood  from 
the  language  used,  and  the  dtfendant  derires 
more  accurate  Information.  Does  not  the 
contractor  defendant  know  whether  he  has 
.a  claim  against  the  fund  or  not?  And  why 
does  be  donand  more  accurate  Information 
as  to  a  matter  which  must  from  the  nature 
of  things  be  peculiarly  within  bis  own  knowl- 
Miee?  Why,  also,  does  be  demand  that  a 
claim  erf  hla  that  be  haa  never  yet  made 
should  be  n^tlTed  In  the  complaint  of  a 
party  that  presumptlyely  knows  nothing  of 
Ita  ezlBteneeT  Ibere  Is  no  requirement  that 
any  nottee  Aball  be  given  the  contractor, 
and  hence  no  necesdty  to  allege  any  such  no- 
tice In  tbe  CfnmMaint  As  the  case  Is  present- 
ed to  us,  Oie  dedrion  of  any  further  ques- 
tion wonld  be  mere  dlctom,  not  binding  In 


this  or  any  other  casa  We  cannot  proi>erly 
determine  tbe  ^ect  of  the  payment  of  tbe 
subcontractor  by  tbe  ctmtractw  until  we 
know  that  sncta  payment  has  been  made. 

The  Judgment  Is  reversed,  with  directions 
to  overmle  the  demurrer  and  permit  the  de- 
fendanto  to  answer. 

We  concur:   SMITH,  J.;  ALLBN»  J. 


8ANOUIl<7GTn  V.  PBLLIOBINL 

(Court  ol  Appeal,  Tblid  Dlscrict,  CaUffflnia. 

Not.  27,  1905.) 

1.  EXECDTOBS  AND  ADUINISTBATOBS— AOTIOKB 
— EviDENcr. 

Id  an  action  on  a  claim  againBt  a  dece- 
dent's eetate,  a  letter  written  fa^  plaintiff  to 
third  persona  In  respect  to  tbe  claim,  in  which 
he  stated  the  amount  owed  by  the  decedent  to 
him  to  be  greater  than  the  amount  of  the  claim 
sued  on,  and  endeavored  to  explain  Bnch  amonnt, 
was  properly  admitted  as  evidence  tending  to 
discredit  plaintiff's  claim. 

2.  AfPaAL— H  AMI  LKflB  E^BBOR— EIZCIX.UBI0N  OF 

EviDcncE. 

Ezclnston  of  evideDce  as  to  Itenu  of  In- 
debtedness is  not  reversible  error,  where  Im- 
mediately thereafter  the  witness  is  permitted 
to  testify  to  the  composition  of  the  items. 
S.  Sams— BnrnsAL  to  Stbikjc  Evidence. 

The  refusal  to  strike  oat  hearsay  evldoice 
la  harmless,  where  tbe  facts  shown. by  such 
evidence  are  otherwise  proren. 

4,  BZKOUTOBS  AND  ADHUnSTBATOBS— AOHOKS 

ON  Glazus  —  PxxKMBT  —  SumoixnoT  or 
BviDsnci. 

In  an  action  on  a  claim  aralnst  the  estate 
of  a  decedent,  evidence  held  sufficient  to  sapport 
a  finding  that  the  claim  bad  been  fully  paid  and 
discharged  prior  to  the  decedent's  deauu 

5.  Tbiaz^Pirdinob— Sun-iciENOT. 

In  an  action  on  a  claim  against  tbe  estate 
of  a  decedent,  where  the  court  finds  that  the 
claim  haa  been  paid  and  that  nothing  Is  due, 
it  is  unnecessary  to  make  a  further  finding  on 
evidence  of  the  usury  law  of  the  conntzy  In 
which  tbe  debt  was  contracted. 

[Ed.  Note.— For  cases  In  point  see  vA  40, 
Cent.  Dig.  Trial,  H  MO,  041.] 

fl.  Payment— Evidence— Buedem  of  Pboov. 

Where  a  ctnnplaint  alleges  a  debt  and  the 
answer  alleges  i>ayment,  and  plaintiff  proves 
that  the  debt  was  contracted,  the  bnroen  vt 
proving  payment  Is  upon  defendant 

[Ed.  Note. — For  cases  in  point  see  voL  89, 
Gent  Dig.  Payment  S  106.] 

Appeal  from  Superior  Court  San  Joaquin 
County ;  F.  H.  Smith,  Jut^. 

Action  by  John  San^in^tti  against  An- 
tonla  Pelllgrini,  as  administratrix  of  the 
estate  of  Louis  T.  Banche,  deceased.  From 
a  judgment  for  defendant^  platotlff  appeala. 

Miller  ft  COark,  for  appelbmt  A.  H.  Ash- 
ley and  J,  Frank  Brown,  for  ra^wndent 

BUCKLES.  J.  This  is  an  acti<m  against 
the  admtnlsteatrlx  to  recovw  tbe  amount 
claimed  to  be  due  upon  the  following  Instru- 
ments set  out  In  a  claim  presented  to  tbe 
administratrix  and  rejected,  to  wit; 
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"HnnkM  CreA.  Norembw  18,  190a 

No.  10  Above. 
Tbomas  Banclie,  received  tbls  I6th  day 
oC  November,  A.  D.  1900,  tbe  sum  of  $800 
bundred  dollan  from  John  Sangnloettl  of 
tbls  place,  as  a  loan,  for  tbe  purchase  of  a 
rooming  bouse  on  Third  St,  and  between 
Second  and  Third  avoiae,  In  tbe  dty  of  Daw- 
son, Y.  T.,  called  Oandolpos  House,  at  five  per 
cent  a  month. 

"Louis  Tbomas  Banctae,  Debtor. 
"Titnes:  L.  Podesta." 

"Hunkw  Creek,  December  11, 1900. 

"I,  I4  Thomas  Banche,  have  this  dar  re- 
celved  $102JBO  In  gold  duat,  as  a  loan,  from 
John  Sangnlnettl,  to  be  paid  In  6  months,  at 
Ave  per  coit.  a  month  Interest. 

"L,  Thomas  Banche,  of  Dawson,  Z.  T. 

"Weltness:  U  Podesta." 

These  two  InBtmments  were  made  Into  a 
claim,  presented  to  the  administratrix  In  due 
time,  and  tbe  claim  was  rejected.  The  two 
Instruments  amounted  to  $462.80  and  tbe  In- 
terest claimed  thereon,  $636.84,  making  a 
total  claim  of  $1,089.64.  Tbe  answer  alleges 
payment  The  court  found  nothing  due,  and 
Judgment  was  rend«*ed  for  defendant 

Tbe  a{H>eal  la  from  the  Judgment  The 
said  Louis  Banche  died  Intestate  on  February 
14,  1902,  at  Dawson  City,  Tukon  Territory, 
and  Antonla  PelUgrinl  was  duly  appointed 
admintstratrlz  by  the  superior  court  of  San 
Joaquin  county,  CaU  qualified,  gave  notice 
to  creditors,  and  plaintiff  presented  bis  said 
claim  and  the  same  was  rejected  as  afore- 
said. Tbe  plaintiff  was  a  witness,  and  testi- 
fied that  when  Banche  died  be  owed  him  the 
$300  represented  In  Exhibit  1  and  the  $152.80 
represented  In  Exhibit  2.  After  Bancbe's 
death  plaintiff  made  out  a  tyi>ewrltten  state- 
ment that  Banche  owed  him  $700  and  sent  It 
to  Cooper  Bros.,  at  Dawson,  and,  upon  In- 
quiry from  the  Cooper  Bros,  as  to  the  claim 
that  Banche  owed  plaintiff  $700,  plaintiff 
sent  tbe  following  letter  to  explain  tbe  mat- 
ter: "Stockton,  Cal..  May  nth,  1902.  Mess. 
Cooper  Bros.,  Dawson. — Gentlemen :  In  re- 
gard to  the  $700.00  I  loaned  to  Tbomas 
Bandie,  which  yon  do  not  understand,  will 
state  that  at  one  time  I  gave  him  $800.00  and 
at  another  $200.00  wboi  be  went  into  tbe 
lodging  house  business,  for  which  I  bold 
notes.  And  I  paid  to  Mrs.  George  Cooper, 
of  San  Francisco,  $10000,  and  Tom  collected 
from  JadE  ColUns  $100b00;  which  was  due 
me.  I  remain,  yours  tmly,  John  Sangnl- 
nettl.** This  letta  was  Introduced  In  evi- 
dence by  defendant  oret  the  objectlm  of 
plaintiff.  It  bore  directly  upon  the  trans- 
action about  which  tbe  court  was  th^  in- 
quiring, and  was  properly  admitted  as  evi- 
dence tending  to  discredit  plalntlfTs  claim. 
It  will  be  observed  that  he  was  trying  to  ex- 
plain bis  claim  that  Bandie  owed  him  $700, 
imd  that  the  $800,  the  $200;  and  the  $100  he 
says  he  paid  Mn.  Cooper,  and  the  $100 
Banche  bad  collected  from  Collins,  just  make 
tbe  $700  be  dalma  Banche  owed  him.  It 


appears  from  other  wltneases  In  flie  case  tbat 
plaintiff  had  received  tbe  $100  Bandie  col- 
lected from  Collins  for  bim,  and  tbat  be 
asked  Collins  to  pay  it  again.  Cooper  paid 
Banche  the  $100,  to  be  given  plaintiff  to  car- 
ry to  Co<^r'8  wife  In  StoAtcm.  Thwe  li 
no  legal  evidence,  taowevo',  to  show  that 
Banche  ever  paid  It  over  to  plaintiff.  How- 
ever, tbe  claims  for  tbe  $100  collected  from 
Collins  and  tbe  $100  paid  to  Cooper's  wife 
were  abandoned  by  plaintiff,  when  be  pre- 
sented his  claims  against  tbe  estate  of 
Banche,  and  it  must  tberefbre  t>e  presumed 
that  Baudie  did  not  owe  bim  these  two 
amounts.  Tbe  witness  Lnlgi  Fodesto,  who 
signed  both  Instrumoits  on  wbltdi  tbls  claim 
is  based,  came  to  Dawson  City  with  plaintiff 
in  1898,  and  tb^  worked  together  In  the 
mines  and  were  partners,  says:  Plaintlfl 
gave  Banche  the  $800  mentltuied  in  plaintiff's 
Exhibit  1,  In  bis  presence,  and  Bandw  wrote 
the  paper  and  signed  It  and  gave  it  to  plain- 
tiff. He  ^gned  as  a  witness,  but  does  not 
temmSMT  at  whose  request  Tbat  Bancbe 
said  he  wanted  ttua  noaey  to  start  a  lodging 
boose;  The  mon^  was  in  gold  dust,  and  all 
tbat  waa  said  by  eltbor  about  Interest  was 
wboi  Bancbe  read  over  tbe  note  to  Sangnl- 
nettl before  be  signed  It,  and  said  diat  be 
put  In  the  note  that  be  was  to  pay  S  per  cent 
per  month  Interest  This  witness  says  that 
tbls  exhibit  was  delivered  when  the  $800  was, 
and  that  It  was  November 'ifl^  IflOO.  The 
same  thing  was  repeated  In  relation  to  tbe 
$152.80.  with  tbe  exception  tbat  tbe  witness 
did  not  see  plaintiff  deliver  to  Bancbe  any 
gold  dust  at  that  time,  but  saw  Banche  give 
the  paper  to  plaintiff,  and  tbat  it  was  signed 
and  ^»ented  Dec^nba  11, 1900.  He  did  not 
know  anything  about  tbe  Interest,  or  whether 
Bancbe  promised  to  deliver  Imk^  to  plaintlfl 
gold  dust  or  money.  On  cross-examination 
Fodesto  said  he  bad  received  a  letter  from 
plaintiff  about  a  month  before  bis  deposition 
was  takoL  Be  did  not  know  whether  Banche 
had  repaid  plaintiff  tbe  $1(0.80  just  before 
plaintiff  had  left  Dawson  or  not  but  did  not 
think  be  bad;  finally  was  sure  tbat  be  bad 
not  paid  It  He  said  be  and  plaintiff  loaned 
Banche  and  a  man  by  tbe  name  of  Cooper 
$S00  to  get  "grub"  with  to  worb:  the  Ameri- 
can Gnlch  proper^,  that  this  was  In  Octobw, 
1900,  and  that  tbls  $500  bad  been  repaid,  and 
payment  la  contradicted  by  other  witnesses. 

The  plaintiff  was  asked  on  redirect  ex- 
amination this  question:  "Mr.  Miller:  What 
itnns  of  Indebtedness  did  Bandw  owe  yon, 
outside  of  the  Itons  set  out  In  your  claim 
a^nat  the  estate,  at  tbe  time  he  dledT 
Mr.  Ashley:  We  object  to  tbat  onless  it  be 
limited  to  after  tbe  death,  not  being  re- 
direct examination  and  within  the  Inblbltloo 
of  section  1680,  Code  of  OItII  ftwednre. 
The  Court:  Objection  snstalned  to  questlOQ 
in  ite  present  form.  Mr.  Miller;  We  ex- 
cept" We  think  there  is  no  revwsibla  error 
In  tbls  ruling,  inasmuch  as  plaintiff  was 
Immediatdy  permitted  to  give  evldaice  to 
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show  of  what  the  Item  of  |200  was  com- 
posed, as  follows:  The  following  gueBtlou 
was  then  asked  plaintiff,  to  which  there 
was  DO  objection:  "What  Is  that  amount  of 
$200  set  oat  in  Defendant's  Exhibit  A*  com- 
posed of — what  items  make  up  the  amount 
of  $200  aa  set  out  tbere?"  The  answer  was 
that  the  fl52.80  was  a  part  of  that  $200  In 
Exhibit  A,  and  that  "I  gave  bim  gold  dust 
to  make  up  the  $200 ;  I  gure  him  four  ounces 
at  one  time  and  three  ounces  at  another 
to  moke  up  the  balance  of  $200."  PlaintlfC 
further  testiSed  that  the  said  dust  was 
worth  from  $16-40  to  $16  an  ounce.  No  ob- 
jection was  made  to  these  questions.  This 
erldence  aurely  had  a  tendency  to  Impeach 
the  plalntUTs  evidence.  The  difFerence  be- 
tween $200  and  the  $152.S0  la  $47.20,  while 
seven  ounces  of  gold  dust,  at  the  lowest  price 
stated  by  plaintlfl,  would  be  worth  $107.80, 
which  latt«r  sum,  added  to  the  $152.80,  would 
make  the  sum  of  $260.60,  Instead  of  $200. 
Evidently,  when  plaintiff  stated  he  bad  given 
Bancbe  seven  ounces  of  gold  dust  to  make 
up  the  balance  of  the  $200,  be  did  not  con- 
sider what  the  seven  ounces  would  amount 
to.  This  discrepancy  is  important  In  view 
of  other  differences  In  other  parts  of  the  testl- 
mony  in  the  case  which  tend  to  Impeach 
the  plaintlfl.  After  the  plaintiff  had  heard 
of  the  death  of  Banche  he  visited  and  talked 
with  the  witness  Dominico  Bertottl  at  Stock- 
ton, who  saya  the  plaintiff  asked  blm  If 
Banche  had  any  proptfty,  and  when  he 
asked  plaintiff,  "What  do  you  ask  me  for?" 
plaintiff  replied:  "Because  he  tell  me  that 
he  wanted  to  put  a  little  stand  close  to  the 
lodging  Iwaae  he  bad,  and  be  said  be  didn't 
have  DO  money;  he  asked  me  for  money;  I 
didn't  have  no  money.  I  had  srane  gold  dust 
for  $86  and  a  few  cents.  Now  I  am  ashamed 
to  ask  the  old  lady."  The  plaintiff  deoled 
liavlag  mentioned  $86  to  BertottL 

Antonia  PeUlgrinl  testified  that  in  March. 
1902.  the  plaintiff  called  upon  her  at  her 
borne  In  Sacramento,  and  said  to  her:  "Tom 
had  bad  luck  there.  He  was  a  good  boy. 
Toward  tbe  last  one  day  he  asked  me  if 
I  could  lend  falm  some  money.  He  said  be 
bad  no  money.  I  bad  some  gold  chunks  or 
gold  dust  I  told  him  I  would  let  him  have 
that  gold  dust  I  took  it  out  of  tbe  sack 
and  wetebed  It  in  tbe  store.  Tom  had  a 
little  strare  In  front  of  tbe  lodging  houses 
and  we  weighed  It  in  ttie  store  there,  and 
It  amounted  to  $86.70;  that  was  all  the 
money  and  gold  dust  I  had  In  my  posaessitm 
at  that  tim&  He  said  notlilng  about  Banche 
owing  him  any  other  money  or  amount, 
and  then,  wh^  he  had  said  this,  he  said, 
*Bat  that's  all  right*"  Mrs.  Banche.  tbe 
mother  of  said  deceased,  also  testifled  to  the 
same  statranent  and  was  present  when 
plaintiff  called  on  Antonia  Pelligrinl.  James 
Cooper,  who  was  mining  In  American  Qulch, 
2S  miles  from  Dawaon,  one  of  the  party  for 
whom  Banche  borrowed  the  $800  from  plain- 
tiff, and  the  $200  from  plalntlfl'a  partner. 


the  witness  Lulgi  Podesto,  testified  to  the 
payment  of  the  said  sum  of  $300  and  $200, 
and  after  Cooper  had  received  the  typewrit* 
ten  statement  from  plaintiff  showing  Bancbe 
to  be  indebted  to  him  in  the  sum  of  $rOO 
be  says  plaintiff  was  In  Dawson  and  laet 
James  and  George  Cooper,  when  the  Coopers 
interrogated  him  about  all  the  items  of  hia 
statement  This  witness  says:  "We  a^ked 
him  all  about  the  items  of  his  typewritten 
atatemeat  and  all  be  could  account  for  was 
the  item  of  $152.80.  He  merely  said  Banche 
had  borrowed  it  one  time  aud  another,  but 
he  could  not  tell  us  for  what  he  had  bor- 
rowed it  *  •  •  The  $152.80  was  bor- 
rowed for  the  lodging  house  and  paid  when 
Sangulnetti  went  outside.  *  *  *  I  told 
Banche  Id  tbe  presence  of  Saugulnettl  he 
could  turn  over  the  $160  of  the  gold  dust 
he  was  holding  for  me  and  my  brother  to 
Sangulnetti  to  pay  that  $162.80,  which  I  am 
sure  be  did."  As  to  the  loan  of  $300  to 
Banche  by  SangulDettl,  the  witness  said  be 
was  not  present  but  that  he  knew  Banche 
went  to  Sangulnetti  to  borrow  it  and  came 
back  with  the  money  and  said  he  had  bor- 
rowed It  from  SanguinettiL 

Defendant  moved  to  strike  out  all  tbe  tes- 
tlmoDy  of  wltoesB  relating  to  the  indebted- 
ness of  the  $300  on  the  ground  that  it  was 
hearsay.  The  motion  was  denied.  The  wit- 
ness only  knew  from  what  Banche  did  and  said 
that  the  money  was  borrowed  from  Sangul- 
netti. and  the  evidence  was  therefore  hear- 
say. But  It  bad  already  appeared  In  the 
case  from  the  testimony  of  the  witness 
Podesto  that  Banche  had  borrowed  $300  of 
Sanguinettl  for  the  Cooper  boys,  and  that 
tbe  same  had  been  paid.  There  was.  there- 
fore, no  harm  to  plaintiff  In  the  court  refus- 
ing to  strike  out  The  witness  then  testi- 
fied, further,  as  to  what  Banche  had  told 
him:  "He  told  me  he  had  got  a  receipt  for 
it  He  told  me  be  gave  such  a  m^oranda 
to  Sanguinettl.  Banche  told  me  he  had  bor- 
rowed &om  Sanguinettl  $162.80.  and  he 
borrowed  from  my  brother  George  and  I 
$180  to  pay  it  back.**  The  witness  furtiier 
testified  that  plaintiff  never  told  him  after 
Bancbe's  death  that  Banche  owed  him  any< 
thing.  There  was  no  objection  made  to  this 
testimony.  The  witoess  George  Cooper  t^- 
fled  that  he  was  familiar  with  the  business 
transactions  of  Bancbe  and  SaDguinetti  abont 
loaning  certain  money  in  the  winter  of  1900, 
and  said:  "Yes,  I  know  of  tbe  loan  of  $300 
which  Banche  borrowed  from  Sangtdnetti  to 
woA  a  lay  on  American  Qulch,  and  another 
loan  of  $152.80  with  which  to  purcitaae  a 
rooming  liouse  In  Dawson.  I  know  of  no 
othor  loans,  and  don't  believe  there  were 
any  others.  Bancbe  was  working  a  lay  on 
American  Gulch  with  me  and  my  partners, 
and  I  know  he  borrowed  $300  from  Sangul- 
netti to  work  a  lay  with  us;  and  that  he 
afterwards  borrowed  about  $160  from  San- 
guinettl to  buy  a  rooming  house  In  Dawson. 
Banche  told  me  this,  and  so  did  SanguinettL 
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•  •  *  Banche  told  me  he  gave  receipts 
for  these  amounts,  but  I  neTer  saw  anrthlng 
In  writing  concerning  them.  Bandie  bor- 
rowed $200  from  Lnlgl  Podesto  at  tbe  time  he 
borrowed  the  $300  from  Sangulnettl  to  work 
a  lay  on  American  Gulch.  Banche  stated 
that  he  gave  him  a  receipt  for  the  same. 
My  brother  and  I  gave  Banche  $S00  on  May 
23,  1901,  with  which  to  pay  Sangalnetti  and 
Podfflto,  *  *  *  and  both  Sangulnettl  and 
Podesto  acknowledged  to  me  personally  that 
they  received  the  money.  •  *  ♦  I  know 
tbe  written  memoranda  of  these  loans  were 
not  returned  to  Banche  because  Sangulnettl 
said  he  left  them  on  Hunker  Creek,  and 
Banche  told  me  he  guessed  It  was  all  right, 
as  be  had  known  the  boys  so  long  that  he 
didn't  think  it  made  any  difference  whether 
he  got  his  receipts  or  not"  The  witness  fur- 
ther testified  that,  when  plaintifF  returned 
to  Dawson  In  Jane,  1002,  he  questioned  him 
about  his  claim  of  $700  against  Bancbe,  ask- 
ing him  if  Banche  had  borrowed  that  much 
and  what  It  was  for,  and  plaintiff  could  not 
explain,  and  tbe  only  account  be  could  give 
was  that  he  had  let  Banche  have  $162.80 
for  blB  lodging  house. 

From  this  evidence  the  court  had  to  deter- 
mine tbe  question  involved.  There  are  some 
sharp  conflicts  In  minor  parts  of  the  evi- 
dence. The  testimony  of  Podesto,  the  plain- 
tiff's partner,  would  seem  to  be  sufficient  to 
establish  the  plaintiff's  claim.  If  true.  But 
the  facts  that  the  Coopers,  who  were  mining 
with  Banche  before  he  went  to  Dawson  to 
take  charge  of  the  rooming  house,  knew 
nothing  of  this  claim  of  plaintiff  that,  when 
asked  about  tbe  $300  in  the  claim,  plaintiff 
could  not  explain  it  or  tell  when,  where,  or  for 
what  it  was  loaned  to  Bancbe.  may  have  In- 
dicated to  the  court  that  Podesto  was  testi- 
fying solely  with  reference  to  the  $300  Son- 
gninetti  loaned  Banche  to  enable  him  and 
the  Cooper  Bros,  to  work  their  mine  in 
American  Qulch,  and  was  confused  as  to 
Banche  wanting  this  $300  for  the  lodging 
house.  The  testimony  of  Podesto  was  by 
deposition,  and  appears  to  have  been  on  in- 
terrogatories. He  testified  he  could  read  Eng- 
lish, but  could  not  write  It,  and  yet  says  he 
signed  bis  name  as  a  witness  to  both  in- 
Btruments.  His  particularity  as  to  the  rate 
of  interest,  and  how  it  came  to  be  placed  In 
the  $300  note,  may  of  itself  seem  as  though 
tbe  witness  had  been  posted  to  answer  in 
that  way.  We  tbink  that,  to  bring  all  the 
testimony  In  tbe  case  tc^tber,  there  Is  suffi- 
cient to  have  shown  the  court  t>elow  that 
Podesto's  evidence  was  not  true.  Then  tbe 
testimony  of  plaintiff  In  reference  to  the 
$192.80,  and  the  letter  written  to  tbe  Ox^r 
boys,  when  analyzed,  would  hardly  be  suffi- 
cient to  support  bis  claim;  besides.  It  Is 
shown  that  Cooper  gave  Banche  the  money, 
or  gold  dust,  with  which  to  pay  that  item, 
though  Cooper  did  not  see  Banche  pay  It 
over  to  plaintiff,  but  It  might  be  fairly  pre- 
sumed he  did,  because  Cooper  directed  blm  to 


do  80,  in  the  presence  of  plaintiff,  out  of  tbe 
gold  dost  the  Cooper  boys  had  left  with 
Banche  to  be  exchanged  into  currency,  and 
because  Banche  did  pay  over  to  plaintiff,  at 
that  time,  the  $100  left  with  him  to  be 
taken  to  Cooper's  wife,  and  tlie  $100  that 
Banctie  had  collected  for  plaintiff  from  Col- 
lins. The  fact  that  plaintiff  told  defendant 
and  Banche's  mother,  and  also  the  witn^ 
Bertottl,  that  Banche  owed  him  $86.70  at 
the  time  of  bis  death,  would  indicate  that  be 
owed  no  more,  and  that  the  claim  presented 
to  the  administratrix  was  false  and  an  after 
consideration.  The  Exhibits  1  and  2  were 
not  taken  up  when  payment  was  made,  as 
the  Cooper  boys  stated,  because  tb^  were 
not  present,  and  Banche  did  not  think  it 
necessary.  They  were  mentioned.  We  have 
set  out  so  much  of  the  evidence  because  it 
was  deemed  necessary  in  order  that  It  may 
be  seen  that  the  evidence  supports  ttie  court's 
findings  that  all  tbe  indebtedness  of  Banche 
to  plaintiff,  as  set  forth  In  tbe  claim  sued 
on,  had  been  fully  paid  and  dischai^ed  prior 
to  Banche's  deatti. 

At  the  close  of  the  testimony  defendant 
asked  to  file  amendments  to  the  answer,  and 
was  permitted  ova-  tbe  objections  of  plaintiff. 
Those  amendments  contained  a  copy  of  the 
act  of  the  Canadian  Parliament  passed  June 
29, 1897,  providing  that  when  "any  Interest  is 
made  payable  at  a  rste  or  percentage  per 
day,  week,  month  or  any  rate  or  percentage 
for  any  period  less  than  a  year,  no  Interest 
exceeding  the  rate  or  percentage  of  six  per 
cent  per  annum  stiall  be  chargeable."  There 
was  no  finding  upon  this,  and,  as  the  court 
found  the  debt  had  been  fully  paid  and  noth- 
ing was  due,  a  finding  upon  this  was  un- 
necessary. The  complaint  alleging  a  debt 
due,  and  the  answer  alleging  payment,  If 
the  plaintiff  proves  that  the  debt  was  con- 
tracted, tbe  burden  of  proving  payment  is 
upon  tbe  defendant  Stuart  t.  Lord,  188 
Cal.  672,  72  Pac.  142.  The  plaintiff  was  per- 
mitted to  testify  as  to  some  matt^  connect- 
ed with  the  $15230  claim,  but  to  which  no 
objection  was  made  on  the  ground  that  be 
could  not  testify  under  the  provlslona  of 
section  1880  of  the  Code  of  Civil  Procedure. 
But  we  think  that  the  evidence  supports  tbe 
findings  that  payment  had  been  mad& 

Tbe  Judgment  Is  affirmed. 

Weconcnr:  GHIPltAN,  P.  X;  MdAUOH- 
LDI,  J.  . 


PEOPLB  V.  AH  LUNG. 

(Court  of  Appeal,  Third  EMstrict,  GalUonla. 
Mot.  27,  1905.) 

1.  iBDIOTHEnT— OOHVIfTTION    OT  IJESSXB  Or- 

rsnsE— Bapb— Attbuft  to  Raps. 

Under  Pen.  Code,  S  1159,  providing  tbct 
the  Jury  may  find  defendant  guilty  of  any 
offense,  the  commission  of  whidk  ii  necessarily 
included  In  tliat  which  Is  charged,  or  ftt  an  at- 
tempt to  commit  the  offense,  on  an  Informa- 
tion charging  rape  on  a  female  under  Itt  years. 
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defaidant  tuy  bt  eonrlctcd  tt  an  atteiDpt  to 
commit  rape. 

[Kd.  Note. — For  caaes  in  point,  aee  vol.  27, 
Gent.  IMc.  Indictment  and  Informatioo,  H  603, 
616.] 

2.  UaPE— COBBOBOUTIVI  BVIOKNCI. 

In  a  prosecution  for  rape,  the  eridenca 
eorroboratlTe  of  the  prosecutrix  need  not  tend 
directly  to  connect  the  defendant  with  the  ot> 
(ensa  diargad. 

[Bd.  Not& — For  cases  in  point,  see  vol.  42, 
Gent.  Die.  R>P«>  II  S3>  S^] 

S.  Sau— SumciENOT  or  Evidence. 

In  a  prosecution  for  rape,  the  evidenca 
cwTOboratfTe  of  the  testimony  of  the  prosecu- 
trix considered,  and  held  sumclant  to  sostain 
a  conviction  of  attempt  to  commit  rape. 
4.  SaMB— PBEPOHDnANOE  OF  EVIDSNCE. 

A  conviction  of  attempt  to  rape  a  child 
onder  16  years  on  her  unsupported  testimony, 
thongta  it  la  contradictory,  and  the  corrobora- 
tion Blight,  will  not  be  disturbed,  unless  the 
preponderance  of  the  evidmce  requires  It. 

[Ed.  Note. — For  cases  In  point,  wm  rtA.  42, 
Cent  Die-  Rape.  |  84.] 

Bl  Cbihihal  Law— ADuauon  of  Evidiiiob— 
Habhlbss  Bbbob. 

In  a  prosecution  for  rape  of  a  child  under 
16  years,  the  admission  of  teatimony  tendinc 
to  prove  peoetratioD,  though  erroneous,  waa 
harmless,  where  defendant  waa  amvfcted  of  an 
attempt  to  rapew 

&  RaFE— EVIDBNCS— ADMISSIBIUTT. 

In  a  prosecution  for  rape,  testimony  touch- 
iuc  the  actions  of  defendant  and  his  associate* 
with  the  prosecutrix  was  admisBible. 
7.  CBDtiHAi,  Law— Dbcukatiomb  of  TniBD 
I^BaoM. 

Under  Code  OIv.  Froe.  I  1870,  nibd.  8,  re- 
lating to  the  facta  whldi  may  be  proved  on  the 
trial,  and  Pen,  Code,  i  1102,  making  such  sec- 
tion applicable  to  criminal  prosecutions,  the 
dadarations  of  a  third  person  In  the  presence 
of  accused,  and  Us  conduct  in  relation  thureto, 
are  admissible,  in  a  prosecution  for  rape. 
&  Rape— BviDENCa— AoinssiBiLiTT. 

In  a  iwosecution  for  npt  of  a  girl  under 
16  yean,  It  waa  not  error  to  permit  a  witness 
to  tcKti^  as  to  an  understandrng  as  to  a  room 
defendant  waa  to  occupy:  it  being  competent 
for  the  proeecotion  to  show  that  he  was  to 
occupy  a  room  found  locked  on  the  occasion 
of  witness*  visit 

Appeal  from  Superior  Court,  Placer  Coun- 
ty; J.  B.  Prewett,  Judge. 

^  h  Lamr  waa  convlrted  of  an  attempt  to 
rap^  and  he  qveala.  Affirmed. 

J.  11  Fnlwdler,  for  u»peilant  U.  S»  Webb, 
Atty.  0«n^  for  the  People. 

McIiAUGHLIN,  J.  The  dtfendant  waa 
charged  by  the  Inftwrnation  with  the  crime 
of  rape  upon  it  female  under  the  age  of  16 
yean,  and  convicted  ot  an  attempt  to  com- 
mit rape  The  first  point  made  In  his  be> 
half  on  this  appeal  Is  that  the  crime  of 
which  he  waa  eonrlcted  Is  not  htdnded  In 
a  charge  of  rape,  under  SBbdlvlslon  1  of 
■pctton  9S1  or  the  Penal  Cod^  unless  it  Is 
diarired  that  the  rape  was  accomplished 
by  force  and  t4olence,  and  against  the  will 
of  the  female.  Section  1109  of  the  Penal 
Code  iwoTides  that  "the  Jnry  may  find  the 
defendant  gnUty  of  any  t^ense,  the  com- 
mlralm  of  which  Is  necessarily  Included  In 
that  with  irtilch  be  Is  charged,  or  of  an  «t- 
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tempt  to '  commit  tbe  offense."  Wboe  a 
statute  is  free  from  amblgidty,  there  Is  no 
room  for  construction.  Courts  are  not  at 
liberty  to  add  to,  or  subtract  from,  language 
susceptible  of  but  <me  interpretation.  The 
meaning  ot  tiUs  section  is  clear,  and  bmce 
It  must  be  held  that  every  Information  char^ 
glng  a  ptiblle  offense,  includes  an  attempt  to 
commit  the  crime  charged.  In  People  t. 
Oardner,  96  Gal.  128,  32  Pec.  880,  tbe  defend- 
ant was  charged  with  and  convicted  of  an 
attempt  to  commit  rape^  The  information 
and  proof  were  assailed  as  insufficient,  but 
tbe  judgment  was  affirmed.  We  have  ex- 
amined the  original  record  in  that  case,  and 
find  that  the  Infttrmation  chanced  an  at- 
tempt to  commit  rape  In  language  almost 
idoitleal  with  the  descrlptlTe  portion  of  the 
informatkm  In  the  case  at  bar.  There  was 
no  mention  of  fbrce,  violence  assault,  or 
want  of  consent.  That  case  Is  tiierefore  «- 
press  authority  against  the  ctuitentton  of 
the  appellant  here,  and  we  have  neither  the 
Indinatlcm  nor  the  right  to  depart  from  the 
rule  thus  announced.  The  aobaequent  enact- 
ment of  secthHi  288  of  the  Penal  Oode  does 
not  Impair  or  affect  tbe  rule.  XJaHet  this 
section,  children,  regardless  of  sex,  are  af- 
forded protection  from  lewd  or  lascivious 
acts,  not  "constituting  other  crimes,"  and 
this  clearly  excludes  the  offense  of  which  the 
defendant  stands  convicted. 

It  is  Gont»ded  tbat  there  is  no  evidence 
tending  to  corroborate  tbe  testimony  of  tbe 
prosecutrix,  and  that  her  evidence  Is  so 
contnidlctOTy  that  ttie  verdict  should  not 
be  allowed  to  stand.  It  must  be  borne  In 
mind,  however,  Hat  In  cases  like  tiie  one  at 
bar,  the  eorroboratlTe  evld«iee  need  not 
toid  directly  to  connect  the  defmdant  with 
the  offense  chained.  Indeed,  there  Is  no 
absolnta  rule  requiring  corroboration  in  such 
cases.  People  r.  Oardner,  98  Cal.  180^  82 
Pac.  880:  People  v.  Mesa.  Sfi  GaL  584, 20  Psc. 
116;  Fet^  v.  Fleming,  94  Cal.  311,  28  Pac. 
647;  People  v.  Hayes,  06  OaL.  687.  6  Pac.  681, 
06  Am.  Rep.  126;  People  v.  Stewart,  97  CaL 
288,  82  Pac.  &  It  Is  only  when  tbe  testimony 
of  the  prosecutrix  Is  not  <mly  unoorrDbwated, 
but  Is  so  inherently  Improbable  as  to  waz^ 
rant  the  belief  that  tbe  verdict  was  the  re- 
sult ot  prejudice,  that  an  appellate  court 
will  reverse  a  judgment  in  cases  of  this 
character.  People  v.  Benson,  0  CaL  221,  66 
Am.  Dee.  006;  Pec^le  v.  Hamilton,  46  Oal. 
640;  Pecq^le  v.  Ardaga,  61  GaL  371.  We 
think  no  such  condition  exists  In  this  case 
Tbe  testimony  of  prosecutrix  is  supported  by 
facts  and  dreumstances  of  de^  significance. 
Defendant  was  seen  standing  directly  in 
front  of  ttils  little  girl  wlOi  his  arms  around 
her.  They  were  seen  at  dlffwoit  times  with 
their  arms  around  each  other,  and  he  was 
seen  kissing  and  hugging  her  and  acting 
"lovingly"  toward  her.  They  wcve  noticed 
leaving  the  trail  together  and  going  some- 
tlmes  six  feet  and  sometimes  a  greater 
distance  theretfrom,  retuming  in  a  "few  no- 
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mentB  or  secondB."  He  told  an  ofBcer  ftv  tlie 
prerentlon  o£  crnelty  to  cblldreit  tliat  be 
could  not  keep  ber  away,  that  abe  came  there 
oftei^  tbat  her  mother  didn't  care;  that  she 
sometimes  came  for  the  horse,  and  some- 
tlmea  for  something  to  eat  He  also  said 
that  '*tlie  old  lady  had  takna  those  chUdx«ii 
to  the  Chinamen  for  the  purpose  of  prostl- 
tntlon."  The  mother  testified  that  the  girl 
f  requmtly  ran  away,  and  went  down  to  the 
(lefeudanfa  bouse,  sometimes  staying  there 
all  night.  She  also  stated  that  on  one  oc- 
cairion,  she  saw  tiie  defendant  and  her 
daughter  lying  oa  the  bed  together.  An- 
other daughter  testified  that  the  prosecutrix 
had  remained  at  the  defendant's  house  17  or 
18  nights  In  all.  The  defaidant  admitted 
that  she  remained  there  all  night  on  one  oc> 
casion,  but  denied  that  at  any  time  be  kissed 
or  hugged  ot  bad  any  loiproper  rations 
with  her. 

It  Is  apparent  from  the  testimony  at  the 
^1  that  she  was  a  reluctant  witness.  She 
admitted  that  she  liked  the  defendant,  and  at 
first  denied  that  be  had  done  anything  wrong 
with  or  to  her.  Only  by  the  use  of  leading 
qoesttms  was  she  Induced  to  tell  tbe  dia* 
gustlng  story  of  what  he  did  while  she  was 
lying  on  her  back  In  tbe  bam.  Omitting 
details,  it  is  sufficient  to  say  tbat  ber  testi- 
mony was  ample  to  prove  tbat  he  not  only 
attunpted  to,  but  that  be  did  actually  have 
sexual  Intorcourse  wltii  her.  It  Is  said  that 
most  of  the  evidence  tending  to  show  gnllt 
was  unworthy  of  credence.  This,  however, 
was  a  matter  for  tbe  Jury  to  determine,  and 
It  18  quite  evident  tbat  th^  did  not  agree 
with  counsd,!  who  undoubtedly  made  the 
same  point  In  argument  before  them.  It  Is 
said  In  defOndant^B  bdialf  tbat  pity  prompted 
him  to  allow  tbe  glil  to  come  to  his  boose, 
because  die  was  half  starved  and  intreated 
at  home ;  that  he  bought  shoes  and  clothing 
tor  ber,  and  was  in  many  ways  ba  boi^ac- 
tor.  But  sinister  motlv«  frequently  prompt 
such  benefactlona,  and  tbe  jury  bad  a  right 
to  view  bis  gifts,  in  the  light  of  other  dls* 
closures,  not  so  worthy  of  commendation. 
Tbe  conduct  of  the  mother  stamps  her  as  unfit 
to  bear  that  honored  and  sacred  title.  But 
hw  faults  cannot  excnse  defendant's  conduct. 
He  was  35  years  of  age,  and,  tbov«h  a  China- 
man, he  must  have  known  that  the  course 
pursued  would  Inevitably  subject  him  to  sus- 
picion and  bring  disgrace  and  shame  to  the 
girl.  Cbildroi  of  her  age  cannot  measure  con- 
sequences, but  he  was  old  mough  to  know  tlut 
she  should  be  at  her  home,  however  poor  its 
shelter  might  be.  Instead  of  walking  end  rld- 
hig  about  with  him.  He  must  have  known 
that  to  allow  her  to  stay  even  one  night  In  his 
house,  would  compromise  him  and  ruin  her 
reputation. 

It  Is  tbe  humane  and  enlightened  policy  of 
our  statute  to  throw  the  protecting  arm  of  the 
law  around  our  young  girls,  supplanting  the 
nrm  of  the  seducer.  Men,  wbatsoevor  their 
nationality,  are  familiar  with  the  terrible 


penalty  entailed  upon  young  girls  by  one 
fiilse  atepw  They  cannot  close  tb^  ^eo  to 
such  consequences  and  disregard  the  warning 
voice  of  law  without  risking  the  punishment 
tbe  law  Imposes  on  their  lust  niey  cannot 
Indulge  in  suspicious  and  compromising  con- 
duct with  females  who  are  mere  cblldren,  and 
expect  that  corroborative  evidoice  supplied 
by  such  conduct  will  be  treated  lightly  or 
held  Insufficient  to  support  the  story  of  the 
dilld  victim.  In  tbe  nature  of  things,  direct 
corroborative  evidence  Is  seldom  obtainable, 
and  tbe  prosecution  must  usually  rely  on  Qie 
unsupported  testimcoiy  of  tbe  clilld.  ^tla 
alone  is  sufflclrat;  and,  though  it  be  contra- 
dictory and  the  corroboration  Blight,  appelate 
courts  will  not  interfere  unless  the  pr^wn- 
derance  of  evltoice  against  the  verdict  makes 
reversal  a  duty.  People  Eatser,  119  Gal. 
458,  51  Pac.  702;  People  T.  Stratton,  141  Cal. 
608,  76  Pac.  168;  People  v.  Boach,  129  CaL 
34,  61  Pac.  574;  People  v.  AUoi.  144  Gat  800, 
77  Pac.  948;  People  v.  Cesena,  90  Cal.  383, 
27  Pac.  300;  People  v.  Wessel,  06  CaL  852, 
88  Pac.  216.  It  could  serve  no  useful  pur- 
pose to  Indulge  in  a  homily  touctafng  the 
testimony  of  the  physicians,  who  stated  that 
the  hymen  was  ruptured  when  they  ex- 
amined her  about  six  months  after  the  oc- 
cnrr^ice  In  tbe  bam.  This  evldmce  could 
have  no  bearing  on  the  crime  of  which  de- 
fendant stands  convicted.  Potetratlon  is  not 
an  element  of  such  offense,  and  this  testimony 
only  tended  to  jwove  sexual  penetration. 
Hence,  its  admission  ires  harmless,  if  erro- 
neous, for  the  Jury  must  have  disregarded  It 
in  reaching  a  verdict.  We  think,  however, 
it  was  relevant  and  competent  as  tending  in 
some  degree  to  prove  the  crime  charged  in 
the  information.  We  cannot  find  evidence  of 
the  witness  Healey  as  to  declarations  made 
by  Ah  Moon.  As  we  read  the  transcxlpt  his 
evldmce  was  confined  to  declarations  made  by 
defendant,  but  be  this  as  It  may,  Uie  declara- 
tions of  Ah  Moon  In  the  presaice  of  the  ac- 
cused, and  his  conduct  in  relation  thereto, 
were  relevant  and  competent.  Code  Civ. 
Proc.  S  1870,  subd,  3;  Pen.  Code,  8  1102. 

There  was  no  error  in  permitting  Mra 
Eeeley  and  Fnnk  Keeley  to  testify  toudiing 
tb»  actUms  of  defendant  and  bis  assodatloa 
with  the  prosecutrix.  We  cannot  find  the 
questldn  upon  which  the  fifth  assignment  of 
error  Is  based.  Tbe  court  did  not  err  in  p^ 
mittlng  the  witness  Janaen  to  testify  touching 
the  understanding  as  to  the  room  defendant 
was  to  occiQiy.  It  was  competent  for  tbe 
prosecutltm  to  ^bow,  it  they  coidd,  that  be 
was  to  occupy  the  room  found  locked  on  the 
occasion  of  Jansen's  morning  visit  Tbe 
questlmis  asked  the  jirosecntrlx,  and  en^>ted 
to  defendant  were  calculated  to  throw 
llg^t  on  the  credibility  of  her  testimony,  and 
wore  ftiTorable,  rattao-  tiian  harmful,  to  ap- 
pellant 

We  deem  it  unnecessary  to  fflcamloe  the  in- 
stractlms  excepted  to.  Most  of  the  objections 
were  hosed  on  the  piantse  that  an  attempt  to 
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commit  rape  was  not  Included  In  the  offense 
charged,  and  we  have  se^  that  tbts  conten- 
Htm  cannot  be  sustained.  Tlie  Instrnctton  as 
to  assault  certainly  did  not  harm  fy)pel]ant 
It  was  more  than  farorable  to  him,  and  be- 
sides, he  was  not  found  guilty  of  assault 
We  find  no  error  In  the  record. 
The  Judgment  and  order  are  affirmed. 

We  concnr:  OHIPHAN,  P.  J.;  BUCK- 
LES.  J. 


MURPHBY  T.  SOUTHERN  PAG.  CO. 

(Court  <a  Api>eal.  Second  District,  Calilomia. 
Not.  25,  1905.) 

CaBBIBBS  —  DISCHABOB    OW    PASSBNGBBS  — 

NEOuanioB— QnxsTioNS  fob  Jury. 
-  In  an  action  for  injuries  to  a  passenger, 
where  it  appeared  that  passengers  usually 
alighted  on  either  side  of  the  train  as  best  suited 
their  ctrnvenience,  and  that  tbere  was  a  track 
on  the  easterly  aide  next  the  station,  it  was  for 
the  Jury  whether  plaintiff  was  negligent  in 
alighting  on  the  westerly  side,  and  whether  de- 
fendant was  negligent  in  starting  the  train 
without  examining  as  to  the  safety  of  pas- 
sengers who  might  alight  by  dther  exit,  and 
whetiier  the  train  was  started  before  an  op- 
portunity was  afforded  to  alight 

[Ed.  Note — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  H  1228,  1389,  1880.] 

Appeal  from  Superior  Court  Los  Angeles 
County;  D.  K.  Tra^  Jadge. 

Action  by  J.  L.  Uurpbey  against  the  South- 
em  Pacific  Company.  From  a  Judgment  for 
plaintiff,  and  a  motion  denying  a  new  trial, 
defendant  appeals.  Affirmed. 

Behearing  denied  by  Supreme  Court  3ui- 
oaiy  24,  1906. 

J.  W.  McKinley,  for  appellant  C.  0. 
Wright  E.  A.  Meserre,  and  J.  L.  Murphey, 
for  respondent 

ALLEIN,  J.  Action  for  damages  ou  ac- 
count of  alleged  negligence.  Judgment  for 
plaintiff,  from  which  and  a  motion  denying 
a  new  trial,  defendant  appeals. 

The  record  discloses  the  situation  of  af- 
fairs at  the  time  of  the  accident  to  be  sub- 
stantially as  follows:  Alameda  street  one 
of  the  streets  In  the  dty  of  Los  Angeles, 
runs  ninth  and  south.  Upon  this  street  de- 
fendant maintains  a  double  line  ot  railroad 
trad^  upon  which  all  of  its  southern  traffic, 
including  swltdi  engines,  Is  operated.  Trains 
going  south  run  on  the  western  track.  Upon 
the  east  side  of  Alameda  street  near  First 
the  company  has  a  ticket  of&ce,  the  agent 
at  which  Btatiw  left  the  same  at  6:15  p. 
m.  on  the  day  mentioned,  and  before  the 
accident  No  lights  were  provided  at  the 
station  after  such  hour  otbee  than  a  coal 
oil  lamp  within  the  station  room.  No  plat- 
form or  other  oonvoilenee  was  provided  at 
the  station  upon  which  passengers  might 
alight,  bnt  the  passengers  alighted  upon  the 
surface  of  the  street  usually  upon  either 
side  of  the  train  as  best  suited  their  coiif 


venioice.  On  December  5, 1802,  plaintiff  was 
a  passenger  on  a  train  going  south,  which 
was  stopped  at  the  statical  above  named 
after  notice  to  passengers  that  It  would  stop. 
Plaintiff  undertook  to  all^t  therefrom,  In 
company  with  other  passengers,  on  the  west- 
erly side  of  the  train  and  on  the  side  op- 
posite from  the  easterly  track ;  and  while  in 
the  act  of  al^btlng  the  train  was  started, 
by  reason  of  which  the  Injuries  were  oc- 
casioned. 

The  flret  contention  of  appellant  Is  that 
the  plaintiff  should  have  alighted  on  the 
side  of  the  train  next  the  station,  and  that 
the  employes  being  upon  that  side  were  war- 
ranted in  starting  the  train,  not  having 
information  that  passengers  were  alighting 
upon  the  other  side,  and  that  no  negligence 
was  therefore  shown  In  starting  the  train 
under  these  circumstances.  The  question  of 
negligence,  as  well  as  the  claim  of  contribu- 
tory negligence,  were  questions  of  fact  prop- 
erly submitted  to  the  Jury,  and  It  found 
against  appellant  upon  both  Issues,  and  testi- 
mony appears  in  support  thereof.  It  was  for 
the  Jury  to  say  whether  the  act  of  the  plain- 
tiff in  alighting,  as  he  did,  and  thus  avoid- 
ing the  necessity  of  alighting  upon  another 
railroad  track — both  means  of  exit  being 
open  to  him — was  Justifiable.  And  It  was 
within  the  province  of  the  Jury  to  say  wheth- 
er It  was  negligence  upon  the  part  of  the 
defendant  to  start  Its  train  without  first 
making  some  examination  as  to  the  safety 
of  passengers  who  might  alight  by  either  exit 
thus  provided,  and  from  either  side  of  a 
train  where  no  barriers  were  present  pre- 
venting exit,  or  notices  to  make  exit  in  any 
particular  way ;  and  It  was  also  within  their 
province  to  determine  the  reasonableness  of 
the  celerity  with  which  passengers  alighted 
th^efrom,  as  well  as  to  the  question  of  fact 
whether  the  train  was  started  before  an 
opportunity  was  afforded  to  alight;  or,  upon 
the  other  hand,  whether  the  plaintiff  under- 
took to  alight  from  a  moving  train.  All 
of  these  matters  were  properly  submitted  to 
the  Jury ;  and,  no  question  of  n^llgence  In 
law  being  presented  by  the  record,  this  court 
under  the  well-established  rule,  will  not  dis- 
turb the  verdict. 

Appellant's  criticisms  of  the  charges  given, 
we  think,  are  unfoimded.  Reading  all  the 
charges  together,  they  clearly  set  forth  the 
law  applicable  to  the  various  questions  In- 
volved, and  upon  which  they  treated  re- 
spectively, and  none  of  them  can  be  said 
to  charge  as  to  any  question  of  fact,  and 
the  language  used  therein  could  not  have 
produced  upon  the  mind  of  an  Intelligent 
Juror  the  idea  that  the  court  was  Intending 
to  assert  that  any  question  of  tact  had  t>een 
established.  Nor  was  there  error  in  refusing 
the  charges  offered  by  defendant  Every- 
thing contained  therein  had  been  fully  and 
carefully  presented  in  the  other  diarges  giv- 
en, and  no  neceaslt^  is  an^arwt  for  their 
re^Utim. 
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A  careful  examlnatloii  of  tbe  entire  record, 
upon  the  rarlous  otber  points  presented.  In- 
dicates to  UB  that  there  Is  no  prejudicial 
error  In  the  record;  and  the  judgment  and 
order  appealed  from  are  therefore  affirmed. 

We  concur:   ORAy,  P.  J.;  SMITH,  J. 


PHILLIPS  T.  MIRB8. 

(Court  of  Appeal,  Second  District,  Catifomia. 
Nov.  25,  1905.) 

Pabtnkbshif  —  What  Constitvtks  —  Bti- 

DENCX. 

An  agreement  by  a  rancher  with  another 
that  be  may  milk  the  cowa  on  the  ranch,  and 
for  bis  labor  in  their  care  and  milking  hare  a 
certain  part  of  tbe  proceeds  of  cream  sold  and 
of  any  calves  born,  and  that  he  shall  feed  the 
skimmed  milk  to  nogs  owned  by  both  parties 
equally,  does  not  establish  a  partnersbip. 

[Eld.  Note. — For  cases  m  point,  see  voL  88, 
Cent  Dig.  Partnersbip,  S§  13-15,  25.) 

Appeal  from  Superior  Court,  Kings  Coun- 
ty; E.  N.  Rector,  Judge. 

Action  by  Ferry  0.  Phillips  against  Oeorge 
S.  Mires.  From  a  judgment  In  favor  of 
piftlntur,  defendant  appeala  Affirmed. 

Dixon  L.  Phillipe,  for  appellant  Letus  N. 
Crowell  aud  B.  T.  Cosper,  for  respondent 

ALLEN,  J.  Action  for  money  had  and 
received  by  defendant  for  plaintiff's  use. 
Judgment  for  plaintiff.  Defendant  appeals 
upon  a  bill  of  exceptions. 

The  action  was  originally  commenced  In  a 
justice's  court  An  answer  was  filed,  which 
was  considered  by  the  court  and  all  parties 
to  the  proceedings  as  sufficient  to  authorize 
the  certification  of  the  case  to  the  superior 
court,  under  section  838  of  tbe  Code  of  ClvU 
Procedure,  and  the  superior  court  proceeded 
to  tbe  trial  of  tbe  action  upon  the  same 
theory.  It  Is  apparently  assumed  by  both 
parties  that  the  case  Is  within  the  jurisdic- 
tion of  this  court,  and  for  the  purposes  of 
the  decision  we  will  so  assume.  The  sole 
contention  of  ai^ellant  Is  that  a  partnership 
existed  between  plaintiff  and  defendant,  and 
the  rule  that  one  partner  may  not  sue  his 
copartner  at  law,  where  no  accounting  or 
settlement  of  the  partnership  affairs  has 
been  had,  is  Invoked.  In  our  opinion,  no 
partnership  relation  Is  shown.  Tbe  mere 
fact  that  a  rancher  agrees  with  another 
that  he  may  milk  tbe  cows  upon  a  ranch 
belonging  to  the  former  and  for  his  labor 
In  their  care  and  milking  shall  have  one- 
half  of  the  proceeds  of  the  cream  sold,  and 
one-half  of  any  calves  bom  while  he  Is  so 
caring  for  them,  and.  In  addition,  shall  feed 
tbe  skimmed  mUk  to  hogs  owned  by  both 
parties  equally,  does  not  establish  a  partner- 
ship. 

There  wbm  no  error  in  the  rendition  of  the 
judgment  and  the  same  Is  affirmed. 

We  concur:   GRAY,  P.  J.;  SMITH,  J. 


MEEK  V.  DE  LATOUB. 

(Court  of  Appeal,  First  District.  California. 
Nov.  25,  1900.) 

1.  NmsAifCB— BioHTS  OF  PsivAn  Pbbsoks. 

A  nuisance,  rendering  tbe  occupancy  of 
dwellings  materially  uncomfortable,  li  a  prtvata 
one  as  to  each  occnpant,  for  which  eadi  may 
have  an  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87r 
Gent  Dig.  Nuisance.  |  24] 

2.  Saub  —  AoiioH  TO  Abats  —  Ma.tusb  or 

RXMEDT. 

An  action  to  abate  a  private  nuisance  is 
an  action  in  equity. 

lEd.  Note.«For  cases  in  point,  see  vol.  37» 
Cent  Dig.  Nuisance,  {S  49,  50.] 

8.  JuBT— Right  to  Jubt  Tbial— Action  xk 
Equity. 

in  an  action  in  equity  to  abate  a  nuisance 
and  for  damages,  neither  party  is  entitled  to 
a  trial  by  Jury  as  a  matter  ot  n^t 

[Ed.  Note. — For  cases  in  point,  sea  'toL  81» 
Cent  Dig.  Jury,  ||  49.  78.] 

4.  Samb— Demand  fob  Jubt. 

Even  if  one  is  entitled  to  have  tbe  goestion 
of  damages  in  an  equitable  acti<Hi  tried  by  a 
Jury,  it  n  not  arror  to  refuse  a  general  demand 
for  a  Jury. 

[Ed.  Note.— For  cases  In  pointy  see  vol.  81* 
Cent.  Dig.  Jury,  (  166.] 

6.  TaiAL— PiNDiNOS— Ddtt  to  Maki. 

Where,  in  an  action  to  abate  a  nuisance 
and  for  damages,  tbe  cotoplaint  allesed  tbat 
plaintiff  had  frequently  notified  defendant  of 
tbe  nuisance  and  requested  an  abatement,  de- 
fendant bavins  denied  tbe  nuisance  and  tbe 
court  having  found  damages,  there  was  no 
error  In  the  court's  failure  to  find  aa  to  tbe 
reqnests  to  defendant 

6.  NnisAHCK— Action  to  Abatb— Btidbncb^ 
ADMissiBit-nr— AmaiPTS  to  Mitigate. 

In  an  action  to  abate  a  nuisance  consist- 
ing of  a  factory,  it  was  not  error  to  permit 
several  witnesses  to  testlfir  that,  after  complaint 
bad  been  made,  defendant  caosed  a  longer 
smokestack  to  be  used,  and  that  thereafter  th* 
evils  were  not  so  great. 

7.  Saub— Depbeciation  in  Valus  or  Peop- 
bbtt. 

Code  Civ.  Proc.  {  781,  defines  a  onlsance  aa 
anything  Injurious  to  health,  indecent  or  of- 
fensive to  the  senses,  or  an  obstmctioD  to  tba 
free  use  of  property,  Interfering  with  the  com- 
fortable enjoyment  of  life  or  property.  Bel4 
tbat,  in  an  action  for  damages  from  a  nuisance, 
evidence  as  to  tbe  depreciation  In  the  valno 
of  plaintiff's  propeity  is  not  admiaslble  to  show 
tbe  actual  existence  and  gravity  of  tbe  nuisance^ 

8.  Saue. 

In  an  action  for  damages  from  a  nuisance 
and  to  abate  tbe  same,  evidence  aa  to  the  de- 

Itreciation  in  tbe  value  of  plaintiff's  property 
B  not  admissible  on  tlie  question  of  damages. 

[Ed.  Note. — For  cases  in  point,  see  voL  87» 
Cent  Dig.  Nuisance,  §  117.] 

Appeal  from  Superior  Court,  Santa  Clara 
County;  W.  0.  Lorlgan,  Judge. 

Action  by  Nellie  R  Meek  against  George 
De  Latour.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.  Reversed. 

Duncan  Hayne  and  William  A.  Bowden, 
for  at^llant  J.  H.  Campbell  and  C  C 
Coolldge.  for  reafiondent 

HALL,  J.  Action  to  abate  a  nulsanee  <» 
cream  of  tartar  works)  and  for  damages 
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The  action  was  tried  before  the  court  with- 
out a  Jury,  flndlDga  made  and  filed,  and  Judg- 
ment entered  for  plaintiff  that  the  nuisance 
be  atiated  and  for  |1,000  as  damages.  A 
motUm  for  new  trial  was  denied,  and  the 
case  comes  here  upon  an  appeal  from  the 
Judgment  and  order,  upon  the  Judgment  roll 
and  a  bill  of  exceptions. 

The  first  question  presented  fs  as  to  the 
correctness  of  the  ruling  of  the  trial  court 
orermllng  defendant's  demurrer  to  the  com- 
plaint; It  being  urged  that  because  the  com- 
plaint shows  that  many  personB  lived  near 
to  the  works  complained  of  and  were  similar- 
ly injured,  the  complaint  states  a  public  and 
not  a  private  nuisance.  The  complaint, 
among  other  things,  alleges  that  the  works 
of  the  defendant  are  situated  within  100 
feet  of  the  property  of  plaintiff,  upon  which 
there  are  two  dwelling  houses,  and  that  de- 
fendant, in  conducting  his  works  for  the 
mannfacture  of  cream  of  tartar,  has  per- 
mitted foul.  Tile,  and  noxious  odors,  stenches, 
etc.,  to  emanate  therefrom,  etc.;  that,  by  rea- 
son of  said  odors,  stenches,  and  smells,  plaln- 
11ff*a  said  premises  and  dwelling  houses  have 
been  rendered  uncomfortable  and  unfit  for 
occupation  by  plnlnttfT,  and  that  by  reason 
thereof  her  enjoyment  of  her  said  premises 
bas  been  Interfered  with;  that  the  main- 
tenance of  said  business  by  said  defendant 
has  been,  and  now  is,  Injurious  to  the  health 
and  offensive  to  the  senses  of  plaintiff,  and 
bas  Interfered,  and  does  Interfere,  with  the 
comfortable  enjoyment  of  her  said  premises, 
and  bas  been,  and  Is,  an  obstruction  to  the 
free  use  of  the  same.  The  rule  applicable 
to  a  case  of  this  kind  is  fully  discussed  In 
Fisher  t.  Zumwalt  128  Cal.  493,  61  Pac.  82, 
which  was  a  case  of  a  nuisance  caused  by 
the  operation  of  a  creamery  in  a  thickly 
settled  community.  It  was  there  held  that  a 
nuisance,  the  effect  of  which  extends  to  the 
dwellings  of  other  persons  to  such  an  extent 
as  to  render  their  occupancy  materially  un- 
comfortable, is  a  private  nuisance  as  to 
each  of  them,  for  which  each  one  thus  Injur- 
ed may  have  a  private  action,  though  there 
are  many  persons  thus  affected.  The  case 
at  bar  comes  fairly  within  the  rule  as  laid 
dovrn  In  Fisher  v.  Zumwalt,  supra.  The  case 
of  Beynolds  v.  Presidio  A  Fences  R.  R.  Co. 
fCal.  App.)  81  Pac.  1118.  is  a  case  of  an  ob- 
struction to  a  public  highway,  an  Interfer- 
ence witb  a  right  which  the  plaintiff  en- 
Joyed  in  common  with  the  public,  and  be- 
longs to  a  class  of  cases  clearly  differentiated 
from  this  case  In  Fisher  v.  Zumwalt.  The 
conrt  did  not  err  In  overruling  the  demurrer. 

Defendant  demanded  a  Jury  trial,  which 
demand  was  by  the  court  refused,  and  this 
refusal  Is  now  assigned  as  error.  It  has 
uniformly  been  held  in  this  state  that  an  ac- 
tion to  abate  a  nuisance  is  an  action  In  equi- 
ty. People  T.  Moore,  29  Cal.  428;  Court- 
wrticht  T.  Bear  H.  W.  &  M.  Co.,  30  Cal.  578; 
Sullivan  V.  Royer,  72  Cal.  248,  18  Pac.  655, 
1  Am.  St  Bud.  M;  BIchardaon  t.  City  <^ 


Boreka,  UO  CaL  441,  42  Pac.  965;  Fisher 
T.  Zumwalt,  supra;  McCarthy  t.  Gaston 
Ridge  M.  Co.,  144  Cal.  642,  78  Pac.  7.  In 
such  a  case  the  verdict  of  the  Jury  would  be 
advisory  only,  and  neither  party  Is  entitled 
to  a  trial  by  Jury  as  a  matter  of  right.  Rich- 
ardson V.  Cl^  of  Eureka,  supra;  Fisher  v. 
Zumwalt,  supra.  The  demand  for  damages 
is  but  Incidental  to  the  main  purpose  of  tbe 
suit  (Courtwright  v.  Bear  R.  W.  4  M.  Co., 
supra);  but.  If  It  should  be  conceded  that 
defendant  may  have  been  entitled  to  have 
the  question  of  damages  determined  by  a 
jury,  no  such  demand  was  made;  but  the 
demand  was  for  a  Jury  to  try  the  entire  case. 

It  is  not  error  to  refuse  a  general  demand 
for  a  jury  to  try  a  cause  consisting  of  legal 
and  equitable  Issues.  6  Am.  &  Eng.  Ency. 
of  Law,  975;  Greenteaf  v.  Eagan,  30  Minn. 
31 G,  15  N.  W.  254:  I-ace  v.  Flxen,  89  Minn. 
46,  38  N.  W.  762;  Peden  v.  Cavins,  184  Ind. 
494.  34  N.  E.  7,  39  Am.  SL  Rep.  276. 

As  to  the  point  that  the  evidence  is  In- 
sutficlent,  it  is  sufTlclent  to  say  that  there  Is 
a  conflict  of  evidence  as  to  the  facts  tending 
to  show  the  existence  of  a  nuisance. 

Appellant  Insists  that  "the  defendant  was 
entitled  to  a  finding  upon  the^  Issue  tendered 
by  paragraph  7  of  the  complaint  and  the 
denial  as  exblblttni  In  paragraph  7  of  tbe 
answer."  The  parngrapb  In  question  con- 
tains allegations  to  the  effect  that  plaintiff 
had  frequently  notified  defendant  of  the 
effects  of  malntainln.e  said  business  upon  her 
and  her  property,  and  that  she  bad  requested 
defendant  to  abate  the  same,  and  also  allega- 
tions as  to  damages  suffered  by  plaintiff: 
upon  all  and  each  of  which  allegations  de- 
fendant took  issue.  The  court  found  as  to 
the  damages.  The  other  allegations  ere  Im- 
material ones,  especially  In  view  of  tbe  fact 
that  defendant  denied  the  existence  of  any 
nuisance. 

The  court,  over  the  objection  and  exception 
of  defendant,  allowed  evidence  from  several 
witnesses  to  tbe  effect  that,  after  complaint 
had  been  made  to  defendant  he  caused  a 
longer  smoke^tnck  to  be  used.  etc.  Several 
witnesses  testified  that  thereafter  the  evils 
were  not  so  great.  This  was  not  error.  Tbe 
matters  thus  testified  to  were  a  part  of  the 
history  of  the  alleged  nnlannce — a  part  of 
the  res  gestre.  It  all  tended  to  show  In  what 
manner  defendant  conducted  the  works  com- 
plained of  during  tbe  time  complained  of. 
The  ruling  of  the  court  In  this  regard  In  no 
way  contravenes  the  doctrine,  laid  down  In 
Snppenfield  v.  Railroad  Co.,  91  Cal.  61,  27  Pac. 
R9«.  and  LImberg  v.  Glenwood  Co..  127  Cal. 
i  fi04.  00  Pac.  176.  49  L.  R.  A.  33.  that  a 
1  plaintiff  cannot  show  that  after  an  accident 
the  defendant  took  new  or  additional  pre- 
cautions to  prevent  the  recurrence  of  such 
accident  Over  the  objection  and  exception 
of  defendant,  several  witnesses  were  per- 
mitted to  testify  that  by  reason  of  the 
presence  of  the  cream  of  tartar  works,  prop- 
erty In  tbe  vicinity  had  been  d^reclated  la 
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value,  and  that  particular  parcels  other  tban 
the  property  of  plaintiff  bad  been  depreciated 
Id  value.  The  following  may  be  taken  as 
types  of  the  queatlons  now  under  dlscusaion: 
"What  eCTect,  In  yonr  jndgmoit.  has  the  cream 
of  tartar  works  In  that  vldnlty  had  upon 
the  value  of  real  estate  in  that  locality?  A. 
I  think  the  maintenance  of  the  tartar  works 
In  that  vicinity  depreciated  the  snrronndlng 
IHvpvty  over  50  i>ct  ceat  in  value.*'  And  to 
another  witness  (not  the  plalntlfT):  "How 
did  the  location  of  the  works  affect  the  value 
of  your  property?  A.  In  1888  my  property 
waa  worth  $2,700,  and  now  I  am  offering  It 
for  (1,500."  To  each  of  the  atwve  qnestionB. 
and  to  others  of  like  character,  the  defendant 
lodged  the  objection  that  Uiey  were  incom- 
petent,  Irrelevant,  and  ImmatwiaL  It  aeans 
perfectly  clear  that  such  testimony,  even 
where  limited  to  the  property  of  plaintiff, 
where  the  abatemoit  of  a  nuisance  is  sought, 
la  inadmissible  on  the  question  of  damages. 
Otherwise  a  plaintiff  could  recover  for  the 
d^redatlon  in  value  of  his  property  and 
at  the  same  time  remove  the  depreciation  by 
abating  the  cause  of  It  "The  nuisance  may 
be  abated  or  removed,  and  to  give  damages  on 
account  of  the  decreased  value  of  the  land 
would  be  to  give  damages  for  all  the  Injury 
the  premises  would  ever  sustain,  which  would 
be  clearly  wrong."  Blgley  v.  Nunan,  68  CaL 
403.  See,  also,  Hopkins  v.  W.  P.  S.  R.  Ox, 
50  CaL  19^  and  the  cases  there  cited;  Severy 
V.  a  P.  B.  B.  Cow,  61  Cal.  105.  (It  was  stated 
at  the  oral  argument  in  this  case  that  the 
woriis  have,  since '  the  trial,  been  removed 
to  another  county.) 

It  Is  Insisted,  however,  by  plaintiff  that, 
though  the  depreclatl(nt  in  the  value  of  prop- 
erty may  not  be  recovered  In  an  action  of 
this  sort,  such  evidence  Is  proper  for  the 
purpose  of  proving  the  actual  ezistmce  of 
the  nuisance  and  tibe  gravity  thereof.  No 
autliorlties  have  been  dted  to  us  in  support 
of  .  this  contention.  "Anything  which  is  In- 
jurious to  health,  or  indecent  or  offeoslve  to 
the  senses,  or  an  obstruction  to  the  free  use 
of  property,  so  as  to  interfere  with  the 
comfortable  enjoyment  of  life  or  property.  Is 
a  nuisance  and  the  subject  of  an  action." 
Code  Civ.  Proc  {  781.  Under  this  section, 
neither  the  existence  of  the  nuisance  nor  the 
right  to  have  the  same  abated  depends  upon 
the  depreciation  in  value  of  neighboring  prop- 
erty. The  erection  of  an  unsightly  structure 
In  a  fashionable  residence  section  might  very 
much  depreciate  the  value  of  property  for 
residence  purposes,  yet,  unless  the  structure 
Interfered  with  comfortable  enjoyment  of  life 
or  property  in  the  manner  pointed  out  in  the 
Above  section,  it  would  not  be  a  nuisance, 
and,  If  it  did.  It  could  be  abated  whether  It 
depreciated  the  market  value  of  property  In 
its  vicinity  or  not  The  existence  of  the 
nuisance  must  be  proved  by  evidence  of  the 
things  that  constitute  the  nuisance,  'j.'be 
gravamen  of  the  charge  made  In  the  com- 
plaint in  this  case  is  that  defendant  permit* 


ted  the  most  foul,  vile,  and  noxious  odors, 
stenches,  and  smells  to  emanate  from  his 
premises  in  the  maintenance  of  his  buslneas, 
and  that  the  maintenance  thereof  has  been, 
and  is,  injurious  to  the  health  and  offmsive 
to  the  senses  of  plaintiff,  and  has  interfered, 
and  does  interfere  with  the  comfortable  en- 
joyment of  her  premises,  and  has  been,  and 
is,  an  obstruction  to  the  free  use  of  the  same. 
The  proof  of  the  above  recited  matters  es- 
tablished tin  existence  of  a  nnlaance,  and  the 
depredation  of  the  value  of  property  was 
an  Immaterla]  matter.  The  allegations  of  the 
complaint  as  to  damages  are  that  plaintiff 
has  been  damaged  "one  thousand  dollars  for 
distress  and  inconvenience  Buffered  by  plain- 
tiff by  reason  of  said  nuisance,  and  three 
thousand  (¥3,000)  for  the  loss  and  damage  to 
her  said  property  by  reason  thereof."  The 
court  found  that  plaintiff  has  suffered  dam- 
age In  the  sum  of  ¥1,000.  We  cannot  say 
that  this  finding  la  not  In  large  part  based 
upon  the  evidence  as  to  d^redatton  in  tiie 
value  of  property.  The  court  erred  in  admit- 
ting the  testimony  as  to  depreciation  in  the 
value  of  pro/pertj* 

It  was  also  urged  at  the  oral  argument 
ttiat  the  court  erred  In  allowing  testimony 
to  be  given,  over  the  objections  of  defendant, 
that  there  was  a  general  complaint  in  the 
oommontty  with  reference  to  the  tertar  works 
conducted  by  defendant,  and  that  a  public 
meeting  had  been  called  and  held  by  the 
people  of  the  vldnlty  to  protest  against  the 
carrying  on  of  tiie  manufacture  of  cream  of 
tertar.  The  question,  "Is  thwe,  or  is  there 
!  not  a  general  complaint  In  that  community 
Vk-ltb  reference  to  the  tartar  works  conducted 
I  by  the  defendant?"  clearly  called  for  hearsay 
j  testimony;  but  tiie  objection  was  not  upon 
,  that  ground.   Doubtless,  if  It  had  been,  the 
I  objection  would  have  beoi  sustained.  Neither 
;  the  fact  that  meetings  were  held  at  which 
I  defendant  was  not  present,  nor  what  took 
I  place  at  such  meetings,  was  evidence  against 
I  defendant 

I     For  the  errors  above  pointed  out  the  Jodg^ 
ment  and  order  are  reversed. 

We  concur:  HARRISON,  P.  J. ;  OOOPBB,  J. 


BRENNEKB  et  ux.  v.  SMALLMAN  et  al. 

(Court  of  Appeal,  Firat  District,  California. 
Dec.  1,  1905.) 

1.  CuAiTEL  MoBTGAQBs— Actions  to  Fobe- 
CLosE—TRtAL— Findings. 
A  finrling,   in  an   action  to   foreclose  a 
,  chattel  mortgage,  of  the  execution  by  defend- 
I  ant  of  a  mortgage.  In  accord  with  the  allega- 
I  tions  of  the  complaint.  Is  sufficient,  though  not 
'  in  BO  mftoy  words  referring  to  the  mortgage 
I  described  in  the  complaint;  It  being  perfectly 
I  apparent  that  it  is  tlie  same  mortgage. 
I  2.  CUAITEL  MOBTOAOES  — F0BSCL0SUBB--DX- 
j       BCBIPTIOW  OP  PbOPEBTT. 
I        The  mortgagor,  in  an  action  to  foreclose 
I  a  chattel  mortgage  as  written,  may  not  ccnn- 

plain  of  ths  Indenoite  deseription  of  the  prop- 
1  erty. 
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3.  Bills  xkd  Notbs— ExTBifDina  TucB  or 
Payment. 

Time  for  pajrmeTit  of  a  note  ia  not  extended 
ft/  the  acceptance  of  intereat  in  advance  to  a 
time  beyond  that  at  which  the  note  is  dne  on 
its  face,  ao  as  to  prevent  action  before  expira- 
tion of  the  time  for  which  interest  was  paid; 
Civ.  Code,  $  169S,  providing  that  a  contract 
in  writing  ma,j  be  altered  by  a  contnict  in 
wiitinz  or  by  an  executed  onu  agreement,  but 
not  ouerwiae. 

4.  HUBBAND   AITD  WiFS— LOAIT  OF  ComrUll- 
ITT  PbOPKBTY—NOTB  TO  WUX. 

That  the  note  given  for  a  loan  of  money, 
the  j<Hnt  eamingi  of  bniband  and  wife,  was 
made  payable  to  the  wife,  does  not  prevent  the 
husband  ening  tbereon,  in  the  absence  of  evi- 
dence that  he  intended  to  give  it  to  his  wife; 
and  he  is  not  required  to  first  litigate  with  her 
the  question  of  ownership,  but.  If  the  maker 
is  in  doubt  as  to  whom  he  should  pay,  he  may 
require  them  to  interplead. 
6.  Bills  ard  Nom  —  EmRSiON— Iironri- 

niTB  INDOBSKHBNT. 

The  words  "Benewed  July  C,"  indorsed 
on  the  back  of  a  note  over  the  signature  of  the 
payee,  are  too  indefinite  to  extend  time  of  pay- 
ment. 

Appeal  ftom  Superior  Court,  City  and 
Cbuntr  of  San  Frandeco;  M.  O.  SIoss,  Judge. 

Action  by  LouIb  Brenneke  and  wife  against 
A.  H.  Smallman  and  others.  From  an  ad- 
Terse  Judgment,  defendant  Smallman  appeals. 
Affirmed. 

Magolre  &  Gallagher  and  James  Q.  Ma- 
gulre,  for  appellant  Frank  SctallUng,  R. 
Percy  Wrlgbt,  and  J.  J.  Rocbe,  for  respond- 
enta. 

HAI/!U  7>  This  Is  an  action  to  foreclose 
a  chattel  mortgage,  and  the  appeal  by  de- 
fendant A.  H.  Smallman  Is  from  a  Judgment 
of  foreclosure  In  favor  of  LonlB  Brenn^e, 
and  an  order  denying  appeUanf  s  motion  for 
a  new  trlaL 

The  complaint  allies  that  the  plaintiffs, 
liOnis  Brenneke  and  Lena  Brenn^e,  are,  and 
hare  been  at  all  times  in  the  complaint  men- 
tioned, husband  and  wife.  It  is  alleged  that 
d^ndant  A.  £L  Smallman,  on  January  5, 
1900,  bcnrowed  teom  plaintiff  Louis  Brenneke 
$1,000,  and  made  and  delivered  to  him, 
through  plaintiff  Lena  Brenneke,  a  promis- 
sory oote^  which  Is  set  out  in  fulL  The  note 
bears  date  January  6,  1000;  and  Is  In  terms 
payable  to  Lena  Brenneke  January  6,  1901. 
It  is  alleged  that  the  fl,000  loaned  Is  a 
part  of  the  Joint  earnings  of  plaintiffs,  and 
that,  though  Lena  Brenneke  appears  as  the 
payee  In  said  note,  and  mortgagee  In  the 
mortgage  which  Is  alleged  to  have  been  given 
to  secure  the  note.  I>onls  Brenneke  Is,  and  at 
all  times  has  been,  the  owner  and  holder  of 
said  note  and  mortgage. 

It  Is  urged  that  the  findings  do  not  support 
the  Judgment  in  this,  that  "the  flndlngR  do 
not  show  that  the  defendant  A.  H.  Smallman 
ever  executed  tiie  chattel  mortgage  described 
In  plaintitrs  complaint"  The  finding  In 
question  follows  a  finding  as  to  the  execution 
of  the  note,  and  is  as  follows :  "At  the  same 
time,  as  part  of  the  same  tranaactlon.  and 
for  the  purpose  of  securing  the  payment  of 


said  promissory  note  and  ttw  Interest  to 
accrue  thereon,  and  also,  in  case  of  fore- 
closure oC  mortgage,  in  order  to  secure  the 
payment  of  the  costs  and  diarges  thereof, 
tc^ther  with  a  counsel  fee  at  the  rate  of 
6  per  cent  on  the  total  principal  and  Interest 
unpaid,  the  defendant  A.  H.  Smallman  exe- 
cuted to  the  plaintiff  Louts  Brenn^e,  through 
said  Lena  Brenneke,  a  mortgage  of  the  per- 
sonal property  described  In  paragraph  S  of 
the  complaint  herein."  The  wording  of  this 
finding  is  in  exact  accord  with  the  allegations 
of  the  complaint  The  next  succeeding  find- 
ing, which  Is  also  in  exact  accord  with  the 
next  succeeding  allegation  of  the  complaint 
finds  that  said  mortgage  was  recorded  in  the 
office  of  the  county  recorder  of  said  city  and 
county.  In  volume  85  of  Mortgages  of  Per- 
sonal Property,  at  page  271  thereof.  While 
the  finding  attacked  does  not  in  so  many 
words  refer  to  the  mortgage  described  In  the 
complaint  It  Is  perfectly  apparent  that  It 
is  the  same  mortgage  referred  to  In  the  com- 
plaint The  objections  to  Its  sufficiency  we 
regard  as  hypercritical.  Findings  are  to  be 
liberally  construed  In  support  of  the  Judg- 
ment (Ames  V.  San  Diego,  101  Gal.  880,  36 
Fac.  1005),  and  any  uncertainty  In  the  find- 
ings Is  to  be  construed  so  as  to  support  the 
Judgment  rather  than  to  defeat  It  (Wairai 
V.  Hopkins.  110  Cal.  606,  42  Pac.  966). 

It  Is  further  objected  that  the  property 
mortgaged  Is  not  sufficiently  described  In 
the  findings.  The  findings  refer  to  the 
property  described  In  paragraph  3  of  the 
complaint  As  originally  drawn,  this  para- 
graph, besides  naming  the  articles  as  "one 
Royal  Wilton  carpet,"  eto.,  also  described 
them  as  being  in  the  bouse  designated 
as  No.  100  Devisadero  street  at  the  dty 
and  county  of  San  Francisco,  state  of  Cali- 
fornia. The  mortgage,  however,  on  being 
Introduced  In  evidence,  simply  gave  an  enu- 
meratloQ  of  the  articles,  but  did  not  locate 
them  or  otherwise  describe  them.  At  the 
close  of  the  case  the  complaint  was  amend- 
ed to  conform  to  the  proof  by  striking  out 
certain  lines  of  paragraph  8,  and  Inserting 
matter  which.  If  we  correctly  understand 
the  record,  leaves  the  description  of  the  prc^ 
erty  simply  as  set  forth  In  the  mortgage; 
that  is,  it  is  enumerated  and  not  otherwise 
described.  The  result  of  this  Is  that,  reading 
the  decree;  the  findings,  and  complaint  as 
amended,  we  have  simply  an  enumeration  of 
various  articles  of .  household  furniture  as 
set  forth  In  the  mortgage,  but  not  otherwise 
deecribed.  If  this  were  an  action  In  claim 
and  delivery.  It  might  well  be  said  that  the 
description  was  too  vague,  but  It  la  an  action 
to  foreclose  a  chattel  mortgage.  "In  an  ac- 
tion to  foreclose  a  mortgage  as  It  Is  written, 
a  mortgagor  cannot  be  heard  to  complain  of 
an  Indefinite  description  of  the  property  mort- 
gaged, whatever  might  be  the  effect  of  a 
sale  under  the  description.**  Oraham  v 
Steward,  68  CaL  874,  9  Fac.  595;  Whitnej 
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T.  BxK^an,  13  CaL  686;  Tryon  t.  Satton, 
13  Cal.  480. 

It  l8  urged  that  the  flndiiigs  show  that  the 
action  was  commenced  prematurel7,  because 
It  appears  that  the  action  was  brought  May 
10,  1901,  although  Interest  had  been  paid  lu 
advance  to  and  including  June  4,  1901. 
PlalntiCr*B  theory  seems  to  be  that  by  ac- 
cepting Interest  in  advance  plaintiff  extend- 
ed the  time  of  payment  accordingly.  The 
promlsBory  note  la,  of  course,  a  written  con- 
tract, and  In  this  instance  it  was  past  due 
on  Its  face.  "A  contract  In  writing  may 
be  altered  by  a  contract  in  writing,  or  by 
an  executed  oral  agreement,  but  not  oth- 
erwise." OlT.  Code,  S  1688.  The  payment 
of  interest  in  advance  was  In  strict  com- 
pliance with  the  terms  of  the  promissory 
note,  and,  If  the  receipt  thereof  could  be  held 
to  Imply  an  agreement  to  forbear  for  the  time 
for  which  the  Interest  was  paid,  such  contract 
would  not  be  fully  executed  until  the  ex- 
piration of  the  time  for  which  Interest  was 
paid,  and  could  not  be  effectual  to  vary  the 
terms  of  the  note  or  to  extend  the  time  of 
payment  thereof.  Henehan  v.  Hart,  127  Cal. 
656,  60  Pac.  426;  Civ.  Code,  8  1698.  The 
finding  that  the  money  loaned  was  part  of 
the  Joint  earnings  of  Louis  Brenneke  and 
Lena  Brenneke  Is  amply  supported  by  the  evi- 
dence in  the  record,  as  is  also  the  finding  that 
defendant  A.  H.  Smallman  borrowed  the  sum 
of  (1,000  from  plaintiff  Louis  Brenneka 
Louis  Brenneke  testified  that  he  told  his  wife 
to  go  to  the  bank  and  get  the  money  and  give 
It  to  Smallman.  The  fact  that  the  note  and 
mortgage  were  made  payable  to  Mrs.  Bren- 
neke did  not  divest  her  hnsband  of  his  owner- 
ship thereof,  in  the  absence  of  evidence  that 
he  Intended  to  make  her  a  gift  of  the  same 
The  husband  has  a  right  to  sue  for  and  re- 
cover community  property.  This  right  Is 
necessarily  Incident  to  his  right  to  the  con- 
trol and  disposition  of  such  property.  Fen- 
nell  T.  Drinkhouse,  131  Cal.  451,  63  Pac.  734, 
82  Am.  St  Rep.  861 ;  Rowe  v.  Hibemla  Bank, 
134  CaL  403,  66  Faa  569 ;  Meyer  v.  Kinzer,  12 
Oal.  248,  73  Am.  Deo.  538.  We  see  no  force 
in  the  suggestion  that  the  hiuband  should, 
by  a  Judicial  proceeding,  litigate  the  question 
of  ownership  of  the  note  and  mortgage  with 
his  wife  before  enforcing  his  rights  against 
the  defendant  If  the  mortgagor  had  any 
doubt  as  to  whom  he  should  pay  the  money 
to,  he  could  have  required  the  Brennekes  to 
Interplead;  but  as  Mrs  Brenneke  Joined  In 
this  action,  praying  for  a  Judgment  in  favor 
of  her  husband,  she  would  doubtless  be  for- 
ever estopped  from  claiming  anytblng  in  hCT 
own  right  against  the  defendant 

It  Is  urged  that  the  evidence  shows  that 
on  the  5th  day  of  January,  1901,  Lena  Bren- 
neke agreed  to  extend  the  time  of  the  maturi- 
ty of  the  note  to  July  6,  1801,  and  that  cer- 
tain findings  to  the  contrary  are  not  support- 
ed by  the  evid^ce.  This  contention  is  pred- 
icate'] upon  the  fact  that  interest  was  paid 
4pd  rerelved  monthly  In  advance,  and  that 


on  the  5tb  day  of  January.  1901,  Lena  Bren- 
neke Indorsed  on  the  back  of  the  note  these 
words :  "Renewed  July  6,  Lena  Brenneke." 
We  have  already  seen  that  in  this  state  a 
payment  of  interest  In  advance  does  not 
amount  to  a  contract  to  exteud  the  time  for 
payment  of  a  written  contract  (Henehan  v. 
Hart  supra;  Civ.  Code,  S  1608),  which  leaves 
for  consideration  the  written  words  above  set 
forth.  The  word  "renewed"  may  properly 
be  used  to  express  an  agreement  on  the  part 
of  the  maker  of  a  note,  but  Is  quite  out  of 
place  as  expressing  an  agreement  on  the  part 
of  the  payee  extending  the  time  of  payment 
"July  6"  does  not  Indicate  with  any  certelnty 
the  period  to  which  the  note  was  "renewed." 
or  to  which  payment  was  extended,  if  we 
should  coDstme  "renewed"  as  meaning  "ex- 
tended." We  may  conjecture  that  It  was 
Intended  by  the  words  written  to  extend  the 
time  for  payment  of  the  note  to  July  6,  1901. 
but  It  would  be  but  a  conjecture,  which  is 
not  sufficient  upon  which  to  base  Judicial  ac- 
tion. The  original  agreement  was  to  pay 
at  a  certein  time.  The  burden  of  proving 
any  modification  which  would  afford  a  de- 
fense to  the  action  on  the  ortglnal  contract 
was  upon  the  defoidant  The  words  relied 
upon  are  too  vague  and  uncertain  In  their 
meaning  to  amount  to  a  modification  of  the 
promissory  note  as  originally  executed.  The 
case  of  Corbett  v.  Clough,  8  B.  D.  176,  65  N. 
W.  1074,  cited  by  appellant  !>  a  striking 
example  of  the  kind  of  language  that  sGould 
have  been  used  In  this  case  to  effectuate  the 
object  claimed  to  have  been  Intended  by  ap- 
pellant The  words  were  "Extended  to  De- 
cember 1st  1891,"  written  by  the  payee.  The 
language  was  apt  and  the  time  certain.  Of 
the  same  nature  to  Nlblack  t.  Champeny,  10 
S.  D.  169, 72  N.  W.  402.  In  Lime  Rock  Bank 
V.  Mallett  M  Me.  547.  66  Am.  Dec.  673,  there 
was  DO  uncertainty  as  to  the  time,  and  there 
was  no  oontrover^  as  to  the  action  of  the 
court  as  to  the  meaning  of  the  words  giving 
the  extension,  but  the  controversy  was  as  to 
whether  or  not  the  defendant  waa  a  surety 
only,  and  bad  eonmnted  to  the  extenstcnk 
We  do  not  think  that  the  words  "Renewed 
Jnly  6"  can  be  construed  as  expressing  an 
agreement  to  attend  the  time  of  payment  of 
a  note  upon  vrhicb  they  are  written  to  Jnly 
6, 1901.  Defendant  asked  a  witness  the  anes- 
tlon:  "What  was  that  conversation  r*  to 
which  plalntltt  objected,  whereupon  counsel 
for  defendant  stated  that  he  offered  to  prove 
that  "Lena  Brenneke  verbally  agreed  with 
the  defendant  A.  H.  Smallman  that  the  time 
of  payment  of  said  note  should  be  extended 
to  the  6th  day  of  Jnly,  1901,"  and  thereupon 
the  court  sustained  the  objection.  This  was 
not  emr.  A  wrlttm  contract  may  not  be 
altered,  except  by  a  contract  In  writing,  or 
by  an  executed  oral  agreement  Clv.  Code, 
i  1688 ;  Henehan  v.  Hart,  supra. 
The  jndgment  and  order  are  affirmed. 

We  concur:  HABBISON,  P.  J.;  COOP- 
ER, J. 
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BKSTBAND  t.  BABTH  et  al. 
{Sii^«iM  Court  at  Wa^Hagtoa.  Jan.  6, 1906.) 

1.  Pisunno — UorruaiB. 

In  an  action  for  damages  for  failore  to  cmi- 
atrnct  a  bonse  for  plaintiff  according  to  the 
contract,  the  complaint  bavins  contained  a  copy 
of  the  apeciflcations  and  ail^ed  the  mbstance 
of  the  contract,  there  waa  do  error  in  denying  a 
motion  to  require  a  setting  out  of  the  contract 
in  iht  ccoDDlaint  and  to  malw  paragra^  more 
deflntte  and  csrtain. 

[Ed.  Note. — For  cases  in  point,  see  toL  89, 
Cent  Dig.  Pieading.  |  M.] 

2.  Damages — Bbeach  of  Coivteaot. 

In  an  action  for  damages  for  defendant's 
tailnre  to  conatruct  a  house  for  plaintiff  in  ac- 
cordance with  tiie  cxntract,  i^ntlff  waa  en- 
titled to  noorer  costs  and  npenses  reasonably 
necessary  to  make  the  work  conform  to  the  re- 
quirements of  the  contract,  nothwithatanding 
that  plaintiff  had  sold  the  boose  and  that  there 
waa  no  evidenoe  that  she  paid  any  money  to  re- 
pair an;  defects  or  waa  cnDpelud  to  sell  the 
pn^erty  for  any  less  on  account  of  the  defects 
than  she  would  otherwise  have  obtained  for  it 
[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  M  822-SS4.] 

8.  CoirraACTS— Accept AKCK  or  Woek — Waiv- 
B  Of  DKiiscn. 

Where  defendant  ramtraeted  to  build  a 
house  for  plaintiff,  and  failed  to  build  It  accord- 
ing to  the  contract,  plaintiff  belne  without  any 
knowledge  or  experience  in  building,  and  hav- 
ing no  knowledge  of  the  defects  until  she  had 
foUy  iHud  for  the  wiork,  and  being  a  personal 
friend  of  defendant's,  and  relying  entirely  upon 
him  to  properly  build  the  honse,  her  payment 
of  the  contract  price  and  occupancy  of  the  house 
was  not  soch  an  acceptance  of  the  work  aa  to 
estop  her  from  claiming  damages  for  defendant's 
failure  to  properly  carry  out  the  contract 

[Eid.  Note, — ^For  cases  In  pt^t  see  vol.  11, 
Cent  Dig.  Contracts.  8  1468.] 

4.  Appeat. — Hamuuss  ttBom — AouiiBraii  or 

EVJUBSCK. 

In  ^ases  tried  to  the  oonrt  without  a  Jury, 
the  reception  of  improper  eridence  is  not  revers- 
Ible  em^. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  fl  4186,  4186.] 

5.  OoifTBAcrB—BBSAOH— AcnoR— Etidbhob— 
Admissibiutt. 

In  an  action  for  damages  for  defendant's 
failore  to  construct  a  house  for  plaintiff  in  ac- 
cordance with  the  contract.  It  was  proper  to  ex- 
clude evidence  that  the  plana  of  the  building 
abowing  its  location  were  filed  in  the  office  of 
tbe  boUdiDg  Inspector  of  the  city,  and  that  be 
approved  the  building  after  an  examination ;  it 
being  admitted  that  the  building  encroached  up- 
on the  street  and  not  being  aaimed  that  the 
building  inspector  was  anthorlaed  to  permit 
buildings  to  so  encroach. 

Appeal  from  Superior  Conrt,  King  Coimt7 ; 
Arthur  B.'  Griffin,  Judge. 

Action  by  Sophia  Ekstrand  against  A. 
Earth  and  others.  From  a  judgment  In  favor 
of  plaintiff,  defendants  appeal.  Affirmed. 

Charles  A.  Riddle,  for  appellants.  Larra- 
bee  &  Wright,  for  respondent 

MOUNT,  C.  J.  Respondent  brought  this 
action  in  the  court  below  to  recover  from 
SK>eIlant8  damages  alleged  to  have  been 
caused  by  the  faulty  construction  of  a  bnlld- 
log  in  Seattla  Tbe  cause  was  tried  to  tbe 
court  wltbont  a  Jury.  Findings  were  made  In 
88  P.— 20 


favor  of  the  plaintiff  below,  and  a  Jad^ent 
CTtered  in  her  favor  for  tbe  sum  of  |648.  De- 
fendants hare  appealed. 

The  facta  are  in  substance  as  follows:  On 
tbe  lOtb  day  of  July,  1902,  respondent  and 
appellants  entered  Ip^o  a  written  building 
contract  whereby  appellants  agreed,  for  tbe 
consideration  of  $6,800,  to  fumisb  the  mate- 
rial and  construct  for  respondent  "in  the 
best,  most  substantial,  and  workmanlike  man- 
ner," and  to  her  satisfaction,  a  frame  btiildlng, 
consisting  of  fonr  flats,  on  lot  1  In  block  12 
in  Eastern  addition  to  the  city  of  Seattie, 
according  to  certain  plans,  specifications,  and 
drawings  attached  to  tbe  contract  and  made 
a  part  of  it  These  plans,  spedflcatlonB,  and 
drawings  were  made  by  one  of  the  appellants, 
who  waa  an  old  friend  and  acqnalntance  of 
tbe  respondent  Tbe  superintendence  of  tbe 
work  was  left  to  tbe  appellants  npon  whom 
resimndent  relied.  Soon  after  tbe  ezecntion 
of  the  contract,  appellants  proceeded  to  grade 
down  tbe  lot  and  to  construct  the  building 
tbereon.  Respondeat  stated  to  appellauts 
that  she  wanted  tbe  building  placed  on  tbe  lot 
aa  near  tbe  street  as  was  possible.  There  Is 
some  dispute  as  to  wheth^  the  appellants  un- 
dertook to  locate  the  building  on  the  lot 
where  It  was  placed  without  tbe  advice  of 
the  respondent  The  respondent  testified  that 
she  did  not  know  tbe  location  of  the  lot  lines, 
and  was  assured  by  one  of  the  appellants  that 
be  knew  tbe  lines,  that  he  bad  much  experl- 
oice  In  locating  lot  lines,  and  that  he  would 
place  the  house  where  It  should  be  placed; 
while  appellants  testified  that  respondent  her- 
self gave  directions  where  tbe  bouse  should  be 
placed.  We  are  Inclined  to  follow  the  lower 
court  upon  this  question,  and  believe  tbe  re- 
spondent's statements  in  this  regard.  Tbe 
house  was  located  on  tbe  lot  In  such  a  mau- 
ner  that  tbe  front  porch  extended  about  2^ 
feet  over  the  line  of  the  lot,  and  upon  the  in- 
side parking  strip  between  the  lot  line  and 
the  sidewalk  along  the  street  During  tbe 
time  tbe  building  was  In  course  of  construc- 
tion, tbe  respondent  was  there  frequently 
and  saw  tbe  work  as  It  progressed.  She  saw 
nothing  wrong  about  it  and  made  no  com- 
plaint but  authorized  some  minor  changes  In 
the  specifications  as  extras.  She  was  satis- 
fied wltb  tue  work  as  It  appeared  to  ber. 
At>out  two  we^s  before  tbe  building  was 
completed,  she  moved  Into  one  of  the  flats, 
and  continued  to  reside  there  until  the  time 
of  tbe  trial.  She  paid  for  the  work  from  time 
to  time  as  demands  were  made  upon  her  by 
the  appellants.  About  October  28,  1902,  the 
building  was  finished,  and  on  that  day  a  set- 
tlement was  made  of  the  accounts  between 
the  parties,  and  the  full  contract  price  of  the 
building  was  paid  by  respondent  to  the  appel- 
lants, and  in  addition  thereto  extras  were 
paid  for  to  the  amount  of  $42.82,  leaving  a 
balance  of  $7.98  due  the  appellants.  Soon 
after  this  settlement  was  made  leaks  b^an  to 
appear  in  tbe  roof  of  tbe  building,  tbe  plaster- 
ing became  wet  and  bnAn  and  fell  In  places, 
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ttie  fonndatlon  settled  and  cracked,  the  doom 
sagged,  the  windows  leaked  rain  into  the 
bouse^  and  a  cement  floor  turned  water  Into 
the  basement  Instead  of  away  from  it;  and 
the  respondent  also  teamed  that  the  bouse 
projected  Into  the  street,  and  she  was  noti- 
fied by  the  dtj  authorities  to  remore  it  %e 
thereuptm  calted  the  attention  of  the  appel- 
lants to  these  condittons,  and  they  attempted 
to  r^wlr  the  roof  and  other  defects,  but  with- 
out success.  On  February  7. 1908.  reqwndent 
sold  and  coDT^ed  the  premise  to  her  eon, 
and  thereafter,  on  May  7,  1901,  brought  this 
action  to  recover  damages  fftnn  appellants  on 
account  of  failure  to  construct  the  building 
in  the  best,  moat  substantial,  and  workman- 
like manner. 

Appellants  first  contend  that  the  trial  conrt 
erred  in  doiying  a  motion  to  require  the  re- 
spond^t  to  set  out  the  contract  in  her  com- 
plaint,  and  to  make  several  paragnyfhs  more 
definite  and  certain.  The  complaint  contain- 
ed a  copy  of  the  q>ecificatlon8  in  full.  It 
also  alleged  the  substance  of  Ibft  contract 
The  appellants  could  not  have  been  misted 
by  the  failure  of  the  court  to  sustain  the  mo- 
tion, because  the  substance  of  the  contract 
was  set  out,  and  because  the  items  of  dam- 
age were  Bofflclently  specified.  We  do  not 
tiilnk  It  necessary  to  quote  the  allegatloos  or 
discnsB  tb«D  further  in  this  opinion. 

Appellants'  principal  contention  upon  thla 
appeal  Is  that  respondent  cannot  recover  In 
this  action  because  she  had  sold  and  con- 
v^ed  the  premises  befbre  she  brought  the 
action^  and  because  tiiere  is  no  evidence  that 
she  paid  out  any  money  to  repair  any  of  the 
defects  in  the  material  or  construction  of  the 
building,  or  tiiat  she  lost  any  rent  on  account 
thereof,  or  that  she  Is  now  obligated  to  rem- 
edy any  defects  in  the  building,  even  if  ap- 
pellants did  not  perform  their  contract  prop- 
erly, or  that  she  was  compelled  to  sell  the 
proper^  for  any  less  money  on  account  of 
such  defects.  No  authorities  are  cited  to 
mspport  the  point  above  made,  but  appellants 
cite  a  numbw  of  authorities  in  support  of 
the  rule  stated  In  18  Oyc  p.  168,  as  follows : 
"Wboe  a  contract  has  been  defectively  per- 
formed and  damages  are  claimed  for  sncb 
reason,  the  damages  should  be  measured  by 
the  dlflFerenee  between  On  value  of  the  prop- 
erty in  its  defecUve  condition  and  its  Talue 
If  it  had  been  completed  iu  compliance  with 
the  contract;  and  this  rule  obtains  even 
where  the  property  as  delivered  has  no  mar* 
ket  value.  The  measure  of  damages  In  audi 
cases  has  been  held  to  be  the  costs  and  ex- 
penses reasonably  necessary  to  make  the 
work  conform  to  the  requirements  of  the 
contract  on  the  principle  that  plaintiff  la 
entitled  to  work  such  as  he  contracted  for." 
Thla,  In  our  opinion,  Is  the  correct  rule  for 
the  measurement  of  damages  in  tbese  cases* 
but  it  does  not  depend  upon  the  fact  wheth- 
er or  not  the  builder  retains  his  ownership 
of  the  property  or  makes  the  necessary  re- 
^  conform  the  building  to  the  contract 


He  may,  of  course^  make  the  r«|»iirs  if  he 
choosest  but  he  is  not  required  to  do  so  in 
wder  to  recovCT.  He  may  also  keeip  the 
property,  but  his  right  of  action  does  not 
depend  upon  that  tact  He  may  stfl  It  ei- 
ther at  a  loss  or  at  a  profit,  at  a  forced  or  a 
voluntary  sale,  but  such  sate  does  not  de- 
prive him  of  a  rl^t  of  action  already  ac- 
crued. The  property  may  be  loet  to  the 
builder  by  fire  or  qttm  means  aftw  Us  il^t 
to  damages  for  defective  construction  has  ac- 
crued. In  that  event  no  one  could  reasonably 
claim  that  the  right  of  acUon  abated  by  the 
destruction  of  the  property,  and  allege  as  a 
reason  for  the  abatement  that  the  builder 
had  sufTered  no  damages,  and  no  expenses 
in  r^alTS  had  been  incurred,  and  no  damages 
resulted  by  reason  of  defective  workmanship. 
If  the  contractor  falla  to  perform  Ids  con- 
tract, the  builder  may,  of  course,  recover 
damages  therefor,  as  In  case  of  the  breach 
of  any  other  contract  80  Bnc.  of  Law  (2d 
Ed.)  p.  1219.  The  damages  are  not  against 
the  freehold.  Th^  are  personal  to  the 
buildw,  who  has  paid  for  the  service  and 
Is  entitled  thereto  or  to  be  recompensed  for 
his  loBs,  without  reference  to  the  fact  wheth- 
er he  has  sold  the  premises  or  k^t  them. 
Bryant  v.  Broadwell,  140  OaL  490.  74  Pac.  88. 

Appellants  next  argue  that  because  respond- 
ent was  present  duHng  the  pn^ress  of  the 
work  and  saw  It  done^  and  tbereattec  without 
objection  took  possession  of  the  building  and 
paid  and  settled  for  it  she  thereby  accq)ted 
the  work,  and  is  estnqpped  now  to  claim  dam- 
ages. It  is  true  that  where  a  builder  knows 
of  defective  work  and  materials  used  and 
makes  no  objections,  but  accepts  the  work 
and  pays  for  It,  he  cannot  th«eafter  be 
heard  to  complain.  But  this  rule  does  not 
apply  where  the  payment  Is  made  and  pos- 
session taken  without  notice  or  knowledge 
of  the  defects.  80  Bnc.  of  Law  <2d  Ed.)  pp. 
1828.  1238.  It  appears  in  this  case  that  the 
respondent  was  a  widow  without  any  knowl- 
edge or  experience  in  building,  and  that  ap- 
pellants knew  this  fact  It  also  appears  that 
Bbe  was  present  in  the  house  white  a  part 
of  the  work  was  being  done,  but  she  had  no 
knowledge  of  any  of  the  defects  until  after 
■he  had  fully  paid  for  the  work.  At  the  time 
of  her  last  payment  she  was  told  ttiat  all  de- 
fects would  be  carefully  repaired.  She  learn- 
ed of  the  defective  condition  of  the  roof,  of  the 
windows,  of  tbB  foundation,  and  of  the  fact 
that  the  front  porch  extended  Into  the  street 
after  the  payment  had  been  made.  In  fact  it 
appears  that  she  wss  a  personal  friend  of  tiie 
app^lants,  and  gave  the  contract  to  them  for 
that  reason,  and  relied  entirely  upon  them  to 
build  the  houie  In  accordance  with  the  con- 
tract theretor,  and  relied  upon  their  prom- 
ise to  make  good  any  defects  thoeln.  Under 
these  circumstances,  her  payment  of  the  con- 
tract price  and  her  occupancy  of  the  building 
cannot  be  held  to  be  an  acc^jitance  of  the 
work  such  as  to  estop  her  from  claiming 
damagea. 
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AppeDanta  complain  because  tbe  court  ad- 
mitted certain  evidence,  which  1b  claimed  to 
have  been  eriDneoiulr  admitted,  and  reject- 
ed cwtaln  efrldence,  which  thonld  have  been 
recelyed.  In  caaee  tried  to  the  court  without 
a  Jury,  we  have  frequently  held  that  the  re- 
ceptl(m  of  Improper  evidence  la  not  reversible 
aror,  because  the  case  Is  tried  here  de  novo 
and  such  evidence  will  not  be  considered. 
Tbe  evidence  offered  by  appellants  and  re- 
fected by  the  oonrt  was  to  the  effect  that  the 
plans  of  the  bimdlng  showing  tbe  location 
of  tbe  building  with  reference  to  lot  lines 
were  flled  In  the  office  of  the  building  ln< 
qiector  of  tlie  city  of  Seattle,  and  that  the 
building  Inspector  examined  the  premises 
and  approved  tbe  bnlMUng.  It  was  admitted 
that  tbe  building  encroached  npon  the  street 
The  evidence  offered  was  therefore  clearly 
immaterial.  Furthermore,  It  la  not  contend- 
ed that  the  bnllding  inspector  was  author- 
ised to  permit  buildings  to  be  placed  so  that 
tbey  would  encroach  uprai  tbe  street,  and 
even  If  be  had  such  authority,  the  respondent 
bad  a  rlgbt  to  have  bar  building  placed  upon 
tbe  lots  as  appellants  bad  agreed  to  place  it 

Appellants  contend  that  the  findings  and 
ccmclualons  of  the  lower  court  are  not  sup- 
ported tbe  erldoice;  bot  after  carefolly  ex- 
amlnliv  the  evidence,  we  tblnk  tbe  findings  are 
supported  thereby.  There  Is  much  omfilct 
between  tbe  statements  of  tbe  witnesses  on 
the  material  points,  but  we  think  the  court 
found  tbe  facts  In  the  case,  and  arrived  at 
sobstantial  Justice  between  tbe  parties. 

Tbe  Judgment  Is  therefore  affirmed. 

ROOT,  HADLET,  FDLLBBTOM,  CROW, 
and  DUMBAB,  JJ.,  concur. 


HYDB     BRITTON  et  at 
(Bnpreme  Court  of  Washington.  Jan.  2, 1900.) 

1.  pAsarnoN— Fmmw^Title. 

In  partition,  plaintiff  has  the  burdm  of 
proving  his  title  by  a  fair  preponderance  of  the 

evidence. 

[Ed.  Note.— For  cases  In  point  we  vol.  88, 
Cent.  Dig.  Partition,  |  183.] 

2,  Saue — Evidence — -SuirnciBHCT. 

Evidence  in  a  salt  for  partition  examined, 
and  Md  to  support  a  findiiv  tliat  plaintiff  had 
no  title  to  the  property  sou^t  to  be  partitioned. 
8.  Sauk — ^Possession  to  Sustain  Suit — En- 

I»NCE — SUFFICIKNCT. 

Evidence  in  a  suit  tor  partition  examined, 
and  IbeM  not  to  show  tlut  plUntifl  or  his  pred- 
eeesBOT  had  been  In  the  possession  of  the  prop- 
erty within  10  years  preceding  the  commence- 
ment of  the  action,  essential  to  its  maintenance 
within  2  Ballinger's  Ann.  Codes  ft  St  S  4707, 
providiiu;  that  no  aedcsi  for  the  recovery  of  real 
estate  snail  be  oudntained  unless  plaintiff  or 
his  predecessor  was  possessed  of  tbe  premises 
within  10  years  btfore  the  commencement  of  the 
action. 

4.  LnoTATion  or  Aonons  —  Bkoovbbt  or 
BxAi.  Pbopebtt — PABrmon. 

Under  2  Ballinger's  Ann.  Codes  ft  St.  I 
4707,  declaring  that  actions  for  the  recovery  of 
«<eal  property  must  t>e  begun  within  10  years 
after  the  aocroal  of  the  cause  of  action,  an  ac- 


tion for  partition  against  aoe  who,  t<«ether 
with  his  predecessors  In  interest,  has  exercised 
dominion  over  and  claimed  tbe  property  ad- 
^se^  against  Uie  wcurld  for  over  10  years,  is 

[Ed.  Mote. — For  cases  in  point  see  vol.  88, 
Gent  Dig.  limitation  of  Actions,  |  77.] 

Appeal  fH»n  Superior  Court,  King  County ; 
George  G.  Hatch,  Judge. 

Action  by  Joseph  A.  Hyde,  Jr.,  against  U 
B.  Brltton  and  others.  From  a  Judgment  Cor 
defendantH,  plaintiff  appeals.  Affirmed. 

B.  D,  Moore,  for  appellant  Fred  H. 
Peterson  and  H.  O.  Force,  for  respondents. 

ROOT,  J.  This  Is  an  appeal  from  a  final 
Judgment  against  the  plaintiff  and  appellant 
made  and  entered  by  the  superior  court  of 
King  county,  in  an  action  for  a  partition  of 
lot  9,  blo<^  10,  Cove  addition  to  tbe  city  of 
Seattle.  In  1882  this  lot  was  conveyed  by 
the  owner  to  one  John  Webster.  Tliere  were 
in  Seattle  at  that  time  two  men  by  tbe  name 
of  John  Webster.  One  of  these,  at  that  time 
and  for  many  years  thereafter,  was  tbe 
husband  of  Pbc^  Ann  Webster,  with  whom 
he  was  residing  in  the  city  of  Seattle.  As 
to  which  one  of  these  men  the  property  In 
question  was  conveyed  was  a  question  in  dis- 
pute in  this  case.  In  1884  Phcebe  Ann  Web- 
st»  died,  leaving  as  her  sole  heirs  four  per- 
sons who.  In  April,  1904,  conveyed  by  quit- 
claim deed  whatever  Interest  they  bad  in 
said  property  to  the  Title  Guarantee  Com- 
pany, which  shortly  thereafter  guitciaimed 
the  same  to  this  appellant  who  claims  an  un- 
divided one-half  Intwest  in  said  lot  as  the 
successor  in  Interest  to  the  community  right 
of  Mrs.  Webster.  Respondents  claim  title 
to  the  wtlre  property,  through  a  deed  execut- 
ed in  1886,  purporting  to  convey  the  wtiole 
thereof  from  John  Webster  to  Lewis  McCal- 
lister,  and  by  certain  mesne  conveyances 
made  thereafter,  all  of  said  deeds  being  duly 
recorded  soon  after  execntlon.  The  taxes 
for  1891-92  were  paid  by  persons  who,  at 
those  dates  or  when  said  taxes  became  due, 
claimed  to  be  owners  of  said  property  under 
the  deed  from  John  Webster,  above  referred 
to,  and  from  whom  respondents  claim  title. 
In  1898  a  certificate  of  delinquency  was  is- 
sued to  King  county  for  taxes  upon  said 
property  for  the  years  1893,  1894,  and  1895. 
The  taxes  thereafter,  to  and  including  1901, 
were  paid  by  one  Albert  Melnhardt  who  in 
that  year  began  suit  to  foreclose  said  tax 
certificate.  On  January  20,  1903,  tbe  lot  waa 
redeemed  by  H.  B.  Garr,  who  paid  tbe  costs 
of  tbe  foreclosure  proceedings,  and  also  the 
taxes  for  1902.  Bespondents  acquired  tbe 
Interests  of  said  Melnhardt  end  Carr,  and 
paid  the  taxes  for  1903.  Appellant  in  his 
complaint  set  forth  tbe  purchase  of  said 
property  by  said  John  Webster,  who  was  at 
said  time  tbe  husband  of  said  Phcebe  Ann 
Webster ;  alleged  the  deceased  of  said  Phcebe 
Ann  Webster,  without  having  disposed  of 
her  interest  in  this  property ;  alleged  the  sub- 
sequent oonv^ance  by  her  belra  of  their  in* 
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terest  In  lald  property,  and  the  acquiring 
by  appellant  of  whatever  rights  tttle.  and 
Interest  said  Mrs.  Webster  bad  owned  In 
said  property*  and  prayed  for  a  partition  of 
said  proper^.  Respcmdents  d^led  the  al- 
legations of  the  appellant  as  to  the  facts 
showing  or  tending  to  show  any  commnnity 
Interest  on  the  part  of  Phcebe  Ann  Webster 

•In  said  lot,  and  set  up  two  affirmatlTe  de- 
fenses: (1)  A  plea  of  the  10-year  statnte  of 
UmltaUons;  (2)  that  they  and  their  predeces- 
sors In  Intwest  had  for  seven  years  prior  to 
the  conunencement  of  tills  action  been  In  the 
actual  possession,  under  coIot  of  title,  and 
In  good  faith,  and  bad  made  ImiHTovemeaitB 
and  payment  of  taxes-on  said  prt^rty  during 

■  said  sevoi  years.  The  trial  court  found  that 
the  appellant  had  no  titie  wbatevw  to  said 
land,  and  also  found  in  favor  of  the  respond- 
ents np(Hi  both  of  the  affirmative  defenses. 
Bxc^tions  were  taken  to  these  findings,  and 
we  are  called  upon  to  review  the  same. 

As  to  whether  or  not  the  purchasing  and 
foreclosure  of  a  tax  cotiflcate  by  one  claim- 
ing an  lntea«st  in  proper^,  Instead  of  paying 
the  taxes  year  by  year  would  permit  such 
party  to  avail  himself  of  the  provisions  of 
the  seven-year  statute,  would  present  a  serious 
question ;  but  tin  view  we  take  of  the  other 
questions  makes  It  unnecessary  to  decide  the 
matter. 

Upon  the  question  of  titie  and  upon  the 
question  of  adverse  possession,  we  tblnk  the 
finding  of  the  trial  court  should  be  sustained. 
Thts  being  an  action  for  a  partition,  the 
burden  of  proof  was  ui>on  the  plaintiff  to 
establish  his  case  1^  a  fair  pr^nderance 
of  the  evidence.  It  does  not  appear  . that  Mrs. 
Websto-  was  ever  in  possession  of  this  lot 
It  appears  that  she  left  a  will,  but  did  not 
therein  mention  the  property  in  question  here. 
In  the  administration  of  her  estate,  said  prop- 
erty was  not  considered,  and  In  no  manner 
dealt  with,  and  It  does  not  appear  that  her 
heirs  ever  made  any  claim  to  said  property 
until  a  comparatively  short  time  before  the 
commencement  of  this  action.  Then  said 
lot  and  several  others  were  conveyed  by  quit- 
claim deed  to  the  trust  company,  whlcl^  in 
turn,  by  quitclaim  deed,  conveyed  the  same 
to  appellant,  who  paid  only  $200  as  considera- 
tion for  the  entire  Interest  conveyed.  It  Is 
claimed  by  reapondents  that  the  purchase  of 
this  property  by  appellant  was  purely  for 
speculative  purposes.  It  Is  not  made  to  ap- 
pear'as  to  which  John  Webster  this  property 
was  conveyed.  The  burden  was  on  appellant 
to  show  that  the  grantee  Id  the  original  deed 
of  the  property  was  the  Identical  John  Web- 
ster who  was  the  husband  of  Phtebe  Ann 
Webster.  The  statute  of  limitations,  in  re- 
gard to  tbe  bringing  of  actions  of  this  kind, 
reads  as  follows:  "The  period  prescribed 
In  the  preceding  section  for  the  commence- 
ment of  actions  shall  be  as  follows :  Within 
ten  years,  (1 )  actions  for  the  recov«ry  of  real 
property,  or  for  the  recovery  of  the  posses- 
sion thereof ;  and  no  action  shall  be  malntaiup 


ed  for  such  recovery  milesB  It  appear  tiiat  tbe 
plaintiff,  bis  ancestor,  predecessor,  or  grantor, 
was  seized  or  possessed  of  tbe  premises  In 
questimi  within  ten  years  before  the  com- 
menconait  of  the  action.**  Section  4707,  2 
Balllnger's  Ann.  Codes  &  St 

In  answer  to  interrogatraies  satenltted  by 
respondents  to  tbe  aivellant,  the  latter  said 
be  did  not  live  upon  said  lot,  and  to  tbe 
question,  "What  acto  at  ■  possession  has  he 
[appellant]  ever  performed  with  r^rd  to 
said  lo^  and  wbra?"  iie  answered,  "Buying 
said  lot,  and  t^lng  and  recording  a  deed 
thereto;  tbe  lot  being  unoccupied  and  un- 
improved." In  answer  to  questions  as  to 
tbe  possession  and  as  to  what  acts  of  posses- 
sion had  bem  perfwmed  by  his  alleged  prede- 
cessors in  interest,  he  aiuwered,  "I  do  not 
know.**  In  answer  to  a  question  as  to  when 
the  heirs  of  Pliaebe  Ann  Webster  first  learn- 
ed of  their  alleged  Interest  in  said  lot  he 
answered,  **I  am  Informed  that  they  knew 
of  It  first  within  the  present  year."  We  do 
not  tblnk  a  further  review  or  analysis  of 
tbe  evidence  necessary.  Tbe  plaintiff  ia  not 
shown  by  the  evidence  to  have  been  In  tbe 
poaseeslott  or  control  of  the  proper^  wltbln 
the  10  years  immediately  preceding  the  com- 
mencement of  the  actiffli,  and  we  do  not  think 
that  the  evidence  established  a  title  In  him 
to  a  half  or  any  otiier  Interest  in  tbe  said 
lot  RespcHidaits  and  their  predecessors  In 
Interest  had  exercised  dominion  over  and 
claimed  fibe  property  advosely  against  tlie 
world  since  the  Webster  deed  in  1886. 

The  judgment  of  the  superlw  court  will 
therefore  be  affirmed. 

MOUNT,  C.  and  DUNBAR,  CROW, 
HADLBT,  BUDKIN,  and  VUIiLIDBTON,  JJ^ 

concur. 


STATB  ex  rel.  KRUTZ  v.  WASHINGTON 
IRB.  CO. 

(Suprone  Court  of  Waehhigton.  Jan.  8,  180(5.) 

Mardamus  —  AnEQUATi  RnncoT  at  Law  — 

Effect. 

A  persoa  having  a  contract  with  an  irriga- 
tion company,  binding  it  to  furnish  water  for 
the  irrigation  of  his  lands,  has  an  adequate 
remedy  at  law  for  the  company's  rcEosal  to 
comply  with  the  contract,  though  it  be  conceded 
that  the  company  ia  a  common  carrier  of  water, 
and  mandamus  does  not  lie  to  compel  it  to  com- 
ply with  tbe  contract,  under  Ballingw's  Ann. 
Codes  &  St  }  5756,  providing  that  tbe  wrltT  of 
mandate  will  issue  where  there  ia  not  an  ade- 
quate remedy  at  law. 

[Bid.  Note. — ^For  coses  in  point,  see  vol.  83, 
Cent  Dig.  Mandamus,  H  8,  84,  27&] 

Appeal  from  Superior  Court,.  Yakima  Coun- 
ty; Frank  H.  Rudkin,  Judge. 

Mandamus  by  the  state,  on  the  rtiation  of 
Carrie  A.  Emtz,  against  the  Washington  Ir- 
rigation GoUQwny.  Prom  a  Judgment  of  dl»> 
missal,  the  relator  ai^;»eals.  Afflrmedi 

See  80  PacL  803. 
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W.  H.  Bogle  and  H.  J.  Snively.  tm  ap- 
pellant  Ira  P.  Englehart  and  B.  F.  Blaine, 

(or  respondent. 

HADLET,  J.  Tbls  Is  an  action  In  man- 
damus. The  affidavit  In  snpport  of  the  ap- 
plication tor  tbe  writ  states  that  the  Wash- 
li^ton  Irrigation  Gompany  Is  a  corporation, 
and  is  the  own«  of  an  IrrlgatbiK  canal  eom- 
m<«l7  known  as  "BannTslde  Canal";  that  It 
is  a  C(»nmon  carria  of  wat^  toe  Irrigation 
purposes,  and  is  diarged  with  the  duty  of 
fnmlsbli^  water  for  Irrigation  of  lands 
lying  under  said  canal,  upon  reasonable  com- 
pensation being  tendered  and  made  there- 
for ;  that  the  relator  Is  tbe  owner  of  certain 
described  lands  lying  under  said  canal. 
amcHmtlng  to  820  acres  more  or  less,  which 
aie  arid  and  dependent  upon  Irrigation  to 
produce  agricultural  ceojfa;  tbat  tbe  relator 
holds  a  water  deed  and  water  right  contract 
from  and  with  said  corporation  for  water 
to  irrigate  her  said  lands,  which  coutract  was 
executed  In  Novonber,  1902;  tbat  said  con- 
tract provides  that  she  ediall  pay  annually 
la  advance  to  the  irrigation  company,  on  the 
first  Monday  In  May  of  each  year  from  tbe 
date  of  tbe  contract,  tbe  iusi  of  $1  per  aci^ 
and.  In  case  of  default  in  audi  payment  for 
the  period  of  80  days  after  the  same  shall 
becf^e  due,  the  Irrigation  company  shall  have 
the  right  and  option  to  refuse  to  furnish 
water  until  sucb  rental  and  arrearages  shall 
be  paid  in  full;  that  the  contract  further 
imvides  that  the  Irrigation  company  shall 
deliver  to  bar  a  lateral  or  flume,  to  be  con- 
nected with  Its  main  or  branch  canal  nearest 
her  land  along  the  line  of  Its  right  of  way 
at  such  point  as  to  the  company  may  seem 
most  practicable,  which  lateral  flume  shall 
be  located  by  tbe  company  and  shall  be  con- 
structed and  maintained  by  tbe  relator.  Tbe 
contract  further  requires  that  tbe  company 
■hall  construct  and  maintain  the  necessary 
works  of  delivery,  except  tbe  lateral  flume, 
and  shall  place  azid  maintain  at  the  point  of 
delivery  suitable  measuring  boxes  or  gates. 
Tbe  affidavit  further  states  that  one  branch 
of  the  canal  Is  about  one-balf  mite  from  the 
north  line  of  tbe  relator's  lands,  and  another 
branch  runs  near  the  west  line  thereof ;  that, 
desiring  to  cultivate  her  lands  during  the 
year  1904,  she  notified  the  company  about 
March  23d  of  tbat  year  to  designate  the  point 
on  tbe  canal  from  which  the  lateral  to  her 
land  should  be  constructed,  and  to  locate  tbe 
lateral ;  that  ihe  thereupon  tendered  to  the 
company  the  sum  of  $320  in  payment  of  tbe 
annual  rental  tor  vater  for  the  year  1B04, 
and  demanded  the  delivery  of  water  to  her 
lands  during  the  season  of  said  year;  that 
thereupon  the  company  did  Indicate  tbat  she 
should  receive  water  through  a  certain  small 
lateral  running  across  tbe  lands  of  one 
Baton,  but  refused  and  still  refuses  to  furnish 
ba  with  any  water  whatever,  except  on 
eoDdltion  that^e  shall  pay  to  the  company 
tlM  ■mn  of  9820t  dalmad  fay  It  for  water 


rental  for  the  year  190%  as  well  as  tlw  fur- 
ther sum  of  f820  as  rental  for  the  year  1801 ; 
that  no  water  was  delivered  4urlng  the  year 
1903,  and  that  the  company  never,  at  any 
time,  prior  to  March  28,  1901,  designated 
the  point  from  wtiich  a  lateral  to  be  con- 
structed by  the  relator  should  receive  water 
from  the  canal,  and  did  not  locate  such  lat^ 
al ;  tbat  It  has  never  at  any  time  constructed 
the  necessary  works  of  delivery,  and  has  not 
provided  measuring  boxes  or  gates.  On  the 
above  facts  the  relator  asked  the  Issuance  of 
the  writ  of  mandate  to  compel  the  Irrigation 
company  to  deliver  water  to  her  lands  for 
the  year  1904,  and  also  to  compel  It  to  pro- 
vide sultoble  measuriiv  boxes  or  gates  at  the 
point  of  delivery  of  the  water  mKm  bar  lands. 
The  company  answered  the  affidavit,  maUng 
Issues  thereon,  and  tbe  cause  came  on  tor 
trial  bef<Hre  a  jury.  A  witness  was  sworn  to 
testify,  when  the  ompany  objected  to  tbe  in- 
troduction of  any  testimony,  and  moved  that 
tbe  cause  be  wltiidrawn  tvom  the  Jury,  and 
tbat  It  be  dismissed  on  tbe  ground  that  the 
affidavit  did  not  state  facts  sufficient  to  au- 
thorize the  Issuance  of  the  writ  of  mandate. 
The  objection  was  sustelned.  the  moUmi 
granted,  and  Judgment  was  entered  dismiss- 
ing the  action.  From  tbe  Judgment  the  re- 
lator has  appealed. 

Appellant  assigns  as  error  that  the  court 
refused  the  admission  of  Its  offered  evidence 
and  entered  judgment  of  dismissal.  She  In- 
sists tbat  mandamus  Is  tbe  proper  remedy  In 
the  premises.  It  will  be  observed  from  the 
foregoing  stotement  that  tbe  parties  entered 
Into  a  contract  by  tbe  terms  of  which  re- 
spondent is  to  furnish  water  to  appellant  un- 
der certoln  specified  conditions.  The  contract 
is  a  private  one  between  the  parties.  Appel- 
lant argues  in  her  brief,  however,  that  re- 
spondent Is  a  public  service  corporation,  a 
common  carrier  of  water,  and  that  it  is  under 
tbe  duty  to  furnish  water  to  ber  lands  upon 
demand  and  upon  payment  or  tender  of  a 
reasonable  compensation  therefor.  We  need 
not  examtoe  the  question  as  to  whether  re- 
spondent is  a  common  carrier,  with  such  pub- 
lic duties  Imposed  upon  It  by  law  as  may  be 
enforced  by  mandate  when  there  Is  no  other 
adequate  remedy.  Appellant's  application 
shows  that  she  Is  not  dependent  upon  the 
remedy  which  Is  provided  for  tbe  enforce- 
ment of  a  mere  public  duty.  It  shows  that 
she  holds  a  private  contract  whereby  re- 
spondent has  obligated  Itself  to  furnish  water. 
She  can  resort  to  tbe  ordinary  remedies  upon 
that  contract,  as  In  tbe  case  of  any  private 
contract.  In  support  of  her  contention  tbat 
mandamus  Is  tbe  proper  remedy  here  she 
cites  Price  v.  Riverside  L.  A  I.  Co.,  S6  Gal. 
481,  and  McCrary  v.  Beaudry,  67  Cal.  120, 
7  Pac.  264.  An  examination  of  tbose  cases, 
however,  discIoRes  that  each  was  based 
squarely  upon  tbe  theory  that  there  was  a 
refusal  to  discbarge  a  public  duty.  It  does 
not  appear  that  a  private  contract  between 
tbe  parties  existed  in  either  case.  Our  stat- 
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nta  soOTldea  tlutt  the  writ  of  mandate  wtll 
Issue  **wha%  tbere  b  not  a  plain,  speedy,  and 
adequate  remedy  In  the  ordinary  conrse  of 
law."  BalUnger*!  Ann.  Codes  ft  8t  |  57S6. 
Thle  la  the  gaieral  role,  and  the  oonrta  bold 
that  mandamna  la  a  remedy  to  compel  the 
performance  of  a  duty  required  by  law  where 
the  party  se^ng  relief  baa  no  other  adequate 
remedy,  and  where  tbe  duty  sought  to  be 
enforced  la  clear  and  Indisputable.  Board  of 
Commissioners  of  Knox  County  t.  Asplnwall, 
24  How.  <n.  S.)  876,  16  L.  Ed.  735;  Bayard 
T.  White.  127  n.  S.  246,  8  Snp.  Ct  122S,  82 
L.  Bd.  lie ;  Redfleld  t.  Wlndom,  187  V.  S. 
636,  11  Sup.  Ct  187,  84  L.  Ed.  811 ;  Terri- 
tory ex  rel  Crosby  t.  Ormn  (Okt)  78  Pac. 
297;  Mount  Pleasant  Cemetery  Co.  T.  Pater- 
son,  etc.,  R.  Co.,  48  N.  J.  Law,  SOS.  In  Flori- 
da, etc.,  R.  Ga  T.  State  (Fla.)  13  South.  103,  20  \ 
L.  R.  A.  419.  84  Am.  St.  Rep.  30,  it  was  . 
said  that  mandamus  will  not  lie  to  enforce  | 
the  performance  of  private  contracte.  See, 
also.  State  ex  rel.  Poysw  v.  Trustees  of 
Salem  Church.  114  Ind.  889,  16  N.  E.  808; 
Partott  T.  City  of  Bridgeport,  44  Conn.  180. 
26  Am.  Rep.  489;  Merrill  on  Mandamus,  I 
16;  High  on  Extr.  Legal  Rem.  (8d  Ed.)  |  25. 
We  think  appellant  bas  an  adequate  ronedy 
upon  h^  contract,  and  that  mandamus  doea 
not  lie. 
The  Judgment  Is  affirmed. 

MOUNT,  O.  J.,  and  FULLBRTON,  ROOT, 
and  CROW,  JJ.,  concur.  RDDEIN.  J.,  hav- 
ing beard  the  case  In  the  court  below,  took  no 
part 


BROWN  «t  al.  f.  CITY  OF  BLAINE. 

(Supreme  Court  of  Washington.  Jan.  8.  1906.) 

1.  Appeal— Mattem  Rkvibwablb— Discee- 
TioRABT  Action. 

The  action  of  tb«  court  In  setting  a  case 
for  trial  on  a  certain  day  is  so  largely  within 
the  discretion  of  the  court  that  it  will  not  be 
interfered  with  on  appeal,  unless  such  discre- 
tion Is  manifestly  abnaed. 

2.  Same— HAmcuas  Ebbor— Adhusioh  of 

EVIDKRCE. 

In  an  action  by  a  husband  and  wife  for 
I>ersonaI  injuries  to  the  wife,  the  complaint  set 
up,  among  other  things,  a  claim  for  $830  on 
account  of  money  expended,  and  advanced  no 
other  claim  which  was  subject  to  Itemization. 
The  jury  made  special  findings  of  damages.  In 
which  they  allowed  $1,000  for  permanent  in- 
jury, 9420  for  physical  pain,  etc,  and  $330  on 
account  of  money  expended.  The  court,  in 
passing  on  a  motion  for  new  trial,  stated  ttiat 
"the  special  findings  Indude  one  item  of  dam- 
ages, amounting  to  $210,  which  there  Is  no  tes- 
timony to  support  and  required  plaintiff  to 
remit  that  amount  Deducting  the  item  of  $210 
from  $330,  there  was  sufficient  evidence  In  re- 
lation to  the  amount  paid  for  doctor's  services 
and  for  nurse  blre  to  amount  to  the  balance  of 
*120  under  the  claim  for  money  expended. 
Held,  that  error  In  admitting  evidence  of  plain- 
tiff's husband  as  to  what  it  would  cost  him 
to  get  a  woman  to  do  his  housework  was  affirm- 
atlrely  shown  to  be  wlthont  prejudice. 

3.  Damaoeb— Peesonal  IBJOTIES— Evidence 
—Physician's  Sebvicks. 

In  an  action  for  personal  injuries,  testi- 
mony of  die  amount  paid  to  the  attending 


physician  Is  admissible  on  the  issue  of  the  rea- 
sonable value  of  the  services  rendn^  by  the 
physician. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Damages,  |  494.] 

4.  Sajcx— Pbiob  Hbajuth  or  PLAinnn-. 

In  an  action  Air  personal  Injorles,  testi- 
mony  as  to  the  general  condition  of  plaintiff's 
health  and  as  to  her  physical  appearance  prior 
to  the  time  ot  the  injurr  Is  admissible. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent  Dig.  Damages.  SS  482,  483.] 

6.  MDfllCIPAI,    COBPOBATIOIfS  —  DrTKCTIVB 

Sidewalk— iNJUBiBB  to  Pedestrians. 
In  an  action  against  a  city  for  Injuries 
caused  by  a  defective  sidewalk,  a  question  ask- 
ing witness  what  he  knew  as  to  the  boards  of 
the  sidewalk  being  loosened  from  the  nails  or 
fastenings  was  properly  allowed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  S  1728.] 

6.  Damages— Pebsonai.  IirjuBiEa— Evidence 
— MoBTALiTT  Tables. 

In  an  action  for  personal  injuries,  where 
there  is  sufBcient  evidence  of  permanent  injury  to 
go  to  the  jury  on  ttiat  question,  Carlisle  Mor- 
tuary Tables  are  admissible  to  show  tlieprobable 
duration  of  the  Impairment  of  j^aindff^a  health 
and  of  her  InablUty  to  earn  a  liTellbood. 

[Ed.  Note. — ^For  Cases  In  pt^t,  ass  iti.  16, 
Cent  Dig.  Damages,  H  4S7-4S0.T 

7.  Municipal  Corpobationb  —  Tobtb  —  Ac- 
tions— Pleading — Alleqationb  of  Notice. 

A  complaint  against  a  city  for  injuries 
caused  by  a  defecUve  sidewalk,  which  ul^es 
that  the  dtv  "knew  the  dangerous  and  unsafe 
condition  of  said  sidewalk  and  carelessly  and 
n^ligently  neglected  to  nail  down  said  planks 
and  make  said  sidewalk  safe."  sufSciently  allies 
notice  to  the  clt|r  of  the  defective  cuidltlon  of 
the  walk  to  authorise  evidence  ot  oonstructlTe 
notice  to  the  city  of  that  fact 

[Ed.  Note. — For  cases  in  point  see  voL  86, 
Cent  Dig.  Municipal  Corporations,  S  1714.] 

Appeal  from  Superior  Court,  Whatcom 
County;  Jeremiah  Neterer,  Judge. 

Action  by  Emma  L.  Brown  and  another 
against  the  city  of  Blaine.  From  a  Judg- 
ment for  plalntUFs,  defendant  appeals.  Af- 
firmed. 

George  D.  Hontfort  and  Whlteomb  A 
MathlB,  for  appellant   Frank  W.  Blzl^  and 
:  FalrchUd  ft  Bruce,  for  reapondenti. 

DUNBAR,  J.  Actttm  tm  damogCB  for  In- 
juries Buatalned  1^  flie  respondent  Emma 
L.  Brown  tqr  fallii^  on  a  sidewalk  in  the 
dty  of  Blaine,  by  reason  of  the  alleged  negli- 
gence  of  said  city  In  allowing  said  sidewalk 
to  becune  and  remain  out  of  rc^r.  Judg- 
ment was  rendered  for  $1,7S0,  which  was 
afterwards  redu(»d  to  $1,640,  from  which 
Judgment  this  appeal  Is  taken. 

The  answer  of  the  appellant  was  a  general 
doilal,  with  an  afflrmatlTe  allegation  that  the 
defendant  la  Infwmed  and  bellerea  ttiat 
aa  or  about  the  Uth  day  of  July.  1904,  the 
Sunset  Telephone  &  Telegraj*  Company,  a 
corporation,  owning  and  (H>eratlng  a  system 
of  telephone  poles,  whres,  etc..  In  the  city 
of  Blaine,  wlUfoI^,  negligently,  and  care- 
lessly loosened  the  aforesaid  planks;  tiiat 
said  telephone  company  replaced  and  left 
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said  planks  In  tbeir  proper  places,  but 
willfully,  negligently,  and  carelessly  failed 
and  neglected  to  nail  or  fi^ten  said  planks; 
that  the  fact  that  said  planks  were  loose  or 
that  they  had  been  disturbed  by  said  tele- 
phone company  was  not  apparent,  and  could 
not  be  determined  by  looking  at  said  side- 
walk; that,  as  far  as  the  eye  of  an  observer 
could  tell  or  detect,  the  said  plank^  were 
firmly  nailed  and  secured  in  tbeir  places. 
The  reply  to  the  afflrmatlve  matter  was  to 
the  effect  that  the  Sunset  Telephone  & 
Tel^aph  Company  referred  to  in  said  an- 
swer was  under  a  contract  with  the  city  of 
Blaine,  by  which  the  said  Sunset  Telephone 
ft  Telegraph  Company  is  authorized  aud  per- 
mitted to  erect  telephone  poles  in  the  dty 
of  Blaine,  and  that  It  is  authorized  and 
empowered  to  take  up  aud  remove  planks 
from  the  sidewalks,  etc.  This  Is  only  im- 
portant as  going  to  the  admission  of  the  city 
that  the  planks  had  been  negligently  and 
carelesBlr  loosened  and  left  In  that  condition, 
which  taxt  eliminates  some  of  the  contro- 
Tonles  In  relation  to  the  testimony  In  this 
case,  and  leaves  the  question  of  negligence 
tfmply  as  to  the  pn^mdtion  ot  notice  on  the 
^Tt  of  the  dty. 

The  first  contentitm,  tiiat  the  court  erred 
In  setting  tiie  case  for  trial  on  the  day  on 
whkdi  It  was  tried,  seems  to  us  to  be  with- 
out mwlt  Sncta  proceedings  in  the  course 
of  a  trial  are  so  largely  within  the  dis- 
cretion of  tiie  court  that,  unless  soeb  dis- 
cretion Is  manlfeetiy  abused,  this  court  will 
not  Interpose  an  Int^erence,  and  there 
seems  to  be  no  evidence  of  such  abuse  In 
this  case.  In  addition  to  that,  there  was  no 
application  for  a  continuance  on  the  part  of 
the  appellant 

The  following  question  was  asked  wit- 
ness W.  H.  Brown,  the  husband  of  the 
respondent  Bmma  L.  Brown:  "Mr.  Brown, 
in  moving  alx>ut — ^yon  stated  you  were  mar- 
ried In  Minnesota — do  you  know  what  it 
.  would  cost  you  to  get  a  woman  to  do  your 
honsework  for  you,  if  you  were  endeavoring 
to  keep  boose?"  This  was  objected  to  as 
irrelevant  and  Immaterial,  and  the  question 
was  answered  over  the  objection.  It  was 
amtended  that  the  witn^  did  not  show 
qualification  to  answer,  nor  was  It  shown 
that  he  Intended  to  keep  house,  or  had  been 
doing  so.  Whatever  may  be  said  as  to  the 
merits  of  this  objection,  It  seems  to  us  to 
be  immaterial,  by  reason  of  the  fact  that 
the  jury  found  1^  spedial  findings  three  items 
of  damage — for  permanent  Injury  fl,000, 
tor  physical  pain,  humiliation*  and  dlaOgure- 
ment  $420,  on  account  of  money  expended 
for  physician's  services  and  nnrse  hire,  $380. 
Before  Judgment  was  Entered,  the  court 
made  the  following  announcement :  "Now  at 
this  time  tiie  court  renders  «ml  decldcw  on 
motiffli  for  a  new  trial,  and  announces  that 
the  special  findings  Indude  one  item  of 


damages  amounting  to  $210,  whidi  there  Is 
no  testimony  to  support,  and  under  the  stat- 
ute and  decisions  of  the  Supreme  Court 
this  amount  shoold  be  remitted  or  a  new 
trial  granted;  and  it  is  ordered  that  plain- 
tiff be  given  10  days  in  which  to  remit  said 
amount,  and  on  failure  so  to  do  a  new  trial 
will  be  granted."  The  {daintifiC  elected  to 
remit  the  $210  In  conformity  with  the  courtfs 
order,  and  Judgment  was  entered  for  the 
amount  found  by  the  Jury,  less  that  amount 
The  record  does  not  show  wliat  item  it  was 
that  was  found  by  the  Jury,  and  there  is 
no  Item  lu  the  special  findings  for  $210. 
It  could  not  have  been  the  Item  for  perma- 
nent Injury  or  for  physical  pain  and  humilia- 
tion, because  those  things  were  not  itemized. 
The  only  allegation  In  the  complaint  which 
was  subject  to  itemizing  was  the  charge  of 
$330  on  account  of  money  expended.  So 
that  the  court  must  have  deducted  the  item 
of  $210  from  the  claim  of  $330,  which  woyld 
only  leave  $120  under  that  claim,  which  was 
Incorporated  in  the  Judgment;  and,  as  there 
was  testimony  in  relation  to  the  amount 
paid  for  doctor's  services  and  for  nurse  hire 
to  amount  to  that  much,  we  must  conclude 
that  the  amount  deducted  was  for  things 
which  were  not  legally  proven.  In  any 
event  under  the  order  of  the  court  in  re- 
lation to  the  deduction  of  $210,  it  afflrmaUve* 
ly  appears  that  the  error.  If  any  was  com- 
mitted, was  not  prejudicial. 

It  is  objected,  also,  that  the  court  erred  In 
allowing  the  witness  Brown  to  testify  that 
he  had  paid  a  certain  amount  to  the  atiend- 
Ing  physician,  the  contention  being  that  the 
amount  paid  was  Immaterial;  that  be  should 
have  shown  that  the  payment  represented 
the  reasonable  value  of  the  services.  It 
seems  to  us  that  the  amount  paid  would. 
In  any  event  be  some  evidence  of  the  reason- 
able value  of  the  services  rendered,  and  that, 
if  It  was  not  sufficient  evidence,  that  was  a 
matter  which  should  have  been  presented  to 
the  consideration  of  the  Jury. 

The  fourth  assignment  of  error.  In  relation 
to  the  amount  paid  for  board,  is  disposed 
of  by  what  we  have  said  In  relation  to  the 
second.  Appellant  also  assigns  as  error  the 
admission  in  evidence  of  the  testimony  of 
witness  Williams  as  to  the  general  condition 
of  Mrs.  Brown's  health  and  her  physical  ap- 
pearance prior  to  the  time  of  the  injury. 
We  think  there  was  no  error  committed  In 
admitting  this  testimony.  It  would  have 
been  proper  for  the  defense  to  have  shown 
In  mitigation  of  damages  that  prior  to  the 
Injury  the  woman  was  In  poor  health  and 
unable  to  make  a  living. 

It  is  also  insisted  that  the  court  erred  In 
allowing  a  Dr.  Reeves  to  testify  on  direct 
examination  in  relation  to  the  boards  being 
loosened  from  the  nails  or  fastenings.  The 
question  was.  "What  If  anything,  do  yoc 
know  about  the  boards  being  loosened  from 
the  nails  or  fasteniogsr  We  think  that  this 
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exception  Ib  without  merit,  altbongh  the  tes- 
timony was  not  material  under  the  admls- 
Biona  of  the  defendant  In  relation  to  the 
boards  being  loose  and  without  nails  or 
faat^ngB. 

Neither  did  the  court  err  In  i>ermlttliig  the 
respondents  to  show,  by  the  Carlisle  Mor- 
tuary Tables,  the  respondent  Emma  L. 
Brown's  expectancy  of  life.  The  objection  is 
based  on  the  tact  that  there  was  no  testi- 
mony of  permanent  Injury.  But  there  was 
sufficient  evidence  of  permanoit  injury  to  go 
to  the  Jury,  and  the  Jury  found  that  the  re- 
spondent was  permanently  injured,  and  the 
tables  were  admissible  to  show  the  probable 
duration  of  the  impairment  of  respondent's 
health  and  her  Inability  to  earn  a  liTellhood, 
If  the  theory  of  the  respondents  were  to  be 
accepted  by  the  Jury. 

The  eighth,  tenth,  and  eleventh  assign- 
ments are  to  the  effect  that  the  court  erred 
In  allowing  certain  witnesses  on  behalf  of 
respondents  to  testify  in  regard  to  the  condi- 
tion of  the  sidewalk  at  and  about  the  place 
where  respondent  Emma  L.  Brown  claims 
she  was  Injured,  at  a  time  previous  to  the 
injury;  all  this  evidence  objected  to  on  the 
theory  that  notice  was  not  pleaded  by  re- 
spondents In  their  complaint  The  allega- 
tion Is  that  on  or  about  the  8lBt  day  of  July, 
1904,  the  planks  in  said  sidewalk  were  loose 
and  onsafe,  and  the  stringers  were  decayed, 
80  that  travel  on  said  sidewalk  was  danger- 
ous and  unsafe,  and  the  said  city  knew  the 
dangerous  and  unsafe  condition  of  said  side- 
walk, and  carelessly  and  negligently  n^lect- 
ed  to  nail  down  said  planks  and  make  said 
sidewalk  safe  for  the  travel  of  its  citizens. 
The  contention  of  the  appellant  la  that  there 
was  no  allegation  that  the  sidewalk  had  been 
out  of  repair  prior  to  the  1st  day  of  July, 
1904,  and,  there  being  no  proof  of  communi- 
cation made  to  the  city  of  its  need  of  repair, 
that  constructive  notice  could  not  be  shown 
under  this  allegatlm.  But  we  think  that 
this  would  be  a  narrow  construction  to  place 
upon  the  allegation,  because  the  language 
that  the  city  carelessly  and  n^llgently  neg- 
lected to  nail  the  said  planks  down,  know- 
ing of  the  said  unsafe  condition  of  the  side- 
walk, must  be  Interpreted  to  mean  a  knowl- 
edge fbr  some  appreciable  Ume. 

Hie  Instmctlons  in  this  case  so  complete- 
ly and  careful^  state  the  law,  presenting 
with  such  exact  Justness  the  theory  and 
rights  of  plaintiffs  and  defendant  in  the  ac- 
tion, that  no  objection  can  be  found  to  them, 
or  the  refusal  to  give  other  Instructtons;  the 
InstructlonB  given  covering  all  the  Issues  of 
the.  case. 

We  are  unable  to  And  error  In  any  respect, 
and  the  Judgment  Is  therefore  affirmed. 

MOUNT,  0.  J.,  and  CROW,  HADLET, 
RUDEIN.  ROOT,  and  FUU/ERXON,  JJF^ 
concur. 


BARTON  V.  WICKIZER. 
(Supreme  Court  of  Waahington.  Jan.  8,  1908.) 

1.  APPB&L— Bond— SUFBBSBDBAS. 

In  an  action  for  the  reoorery  of  real  ^t>p- 
erty  in  which  there  was  a  counterclaim,  where 
the  Judgment  fixed  the  value  of  tba  real  property 
and  the  amount  of  recovery  nuder  the  coontet^ 
claim,  an  order  of  the  court  fixing  the  amount 
of  an  appeal  and  supersedeas  braid  la  not  nec- 
essary to  the  validity  of  the  bond,  which  is 
otherwise  sufficienL 

2.  BjECTlfENT— I)n>B0VElIBNT8  —  STATUTES  — 

Retboactive  Opebation. 

The  betterment  law  (Lavs  1903,  p.  262,  c. 
137),  authorizing  a  recovery  for  imitrovements 
by  one  holding  land  In  good  faith  under  color 
and  claim  of  title.  Is  not  retroactive,  and  does 
not  autboriae  a  recovery  for  improvenaits  made 
before  its  enactment 

[EA.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Ejectment,  I  4Q9.T 

Appeal  from  Superior  Court,  King  County ; 
Arthur  B.  Grlffln,  Judge. 

Action  by  Elizabeth  A.  Barton  against  Mrs. 
R.  a.  Wicl£lzer.  From  the  Judgment,  plain- 
tiff appeals.  Reversed. 

F.  B.  Knowles,  for  appellant  WUscn  & 
Tborgrimson  and  Jorold  Landon  Einch,  for 
respmident. 

ROOT,  J.  This  action  was  brought  by 

appellant  to  recover  possession  ot  certain 
real  estate  In  the  dty  of  Seattle.  It  is  the 
second  action  Instituted  by  appellant  against 
respondent  for  the  recovery  of  the  same  prop> 
arty.   The  first  was  Instituted  In  November, 

1902,  and  resulted  in  a  decree  wherein  appeK 
lant  was  found  to  be  the  owner  of  said  prop> 
arty,  but  was  denied  the  right  of  possesstou 
on  account  ot  not  having  made  proper  de- 
mand. In  the  second  action  respondent  set 
up  a  counterclaim  for  the  value  of  Improve- 
ments made  on  the  premlaes,  relying  upon 
the  provisions  of  the  betterment  law  (Laws 

1903,  p.  2G2.  c  137).  The  trial  court  made 
findings  of  fact  to  the  effect  that  appellant 
was  the  owner  in  fee  simple  and  entitled  to^ 
the  Immediate  possession  of  the  premises; 
that  a  proper  demand  had  been  made;  that 
respondent  had  entered  the  premises  in  good 
faith,  under  color  and  claim  of  title,  and  be- 
lieving that  she  was  the  legal  owner ;  that 
during  the  years  1900  and  1901  she  bad  made 
permanent  Improvements  on  said  premises 
of  the  value  of  (526,  and  paid  taxes  in  the- 
sum  ot  $2:25;  that  respondent  made  said 
Improvements  while  holding  the  property  In 
good  faith,  under  color  and  claim  of  title,  ad- 
versely to  appellant;  that  the  value  of  the- 
realty,  apart  from  the  Improvements,  was 
$800;  that  the  first  action  was  brought  in. 
November,  1902,  and  resulted  as  hereinbe- 
fore stated.  Conclusions  were  made  and 
signed  in  accordance  with  the  findings,  and  a 
Judgment  and  decfee  entered  thereupon.  In 
said  Judgment  and  decree  It  was  recited,  first, 
that  the  plaintiff  was  the  owner  and  entitled 
to  the  Immediate  poasessicm  of  the  prem- 
ises ;  fiien  the  following  provlaloiis  appeared  t- 
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"(2)  Tbat  tbe  defradant  hare  and  recover 
from  the  plaintiff  aa  a  coanterdalm  In  thla 
action  the  sum  of  $52o,  for  the  permanent 
improvements  made  by  tbe  defendant  on  said 
premises  and  taxes  paid  on  tbe  same.  (3) 
That  If  plaintiff  sfaall.  within  tvo  months 
from  the  date  of  the  signing  of  this  decree, 
pay  to  the  defendant  said  snm  of  $525,  then 
said  plaintiff  shall  become  the  owner  of,  and 
be  vested  with  the  title  to,  said  permanent 
Improvements;  that.  If  the  plaintiff  does  not 
pay  said  snm  of  $526  within  said  two  months, 
then  satd  defendant  may,  within  two  months 
thereafter,  pay  tbe  plaintiff  tbe  snm  of  $800, 
tbe  valne  of  said  land  apart  from  tbe  Im- 
provemesits,  and  said  defendant  shall  then 
be  vested  with  the  title  to  said  land,  indnd- 
Ing  said  improvements,  and  be  ehtltled  to 
tbe  Immediate  possession  of  satd  premises 
and  said  improvements  and  each  and  every 
part  thereof.  (4)  That,  should  tbe  plaintiff 
and  d^endant  both  fall  to  make  the  pay- 
ments as  provided  In  paragraph  3  herein, 
then  tbe  plaintiff  and  defendant  shall  be  and 
are  hweby  declared  to  be  and  deemed  tenants 
In  common  of  said  premises,  Including  said 
Improvements,  In  proportion  to  their  Interests 
and  valuations  to  said  realty  and  improve- 
ments." From  this  judgment  and  decree  the 
plaintiff  appeals. 

Bespondent  moves  to  dismiss  the  appeal 
for  the  reason  that  the  undertaking  on  ap- 
peal Is  in  the  form  of  an  appeal  and  super- 
sedeas bond,  and  In  an  amount  equal  to,  or 
exceeding,  twice  the  amouut  of  tbe  money 
portion  of  the  Judgment,  and  costs  pins  $200, 
which  amount  was  not,  however,  fixed  by  any 
order  or  action  of  tbe  trial  court  Respond- 
mt's  contention  is  that  the  amount  of  the 
supersedeas  bond  must  be  fixed  by  an  order 
of  the  trial  court  In  all  cases  where  the  Judg- 
ment is  for  anything  else  than  money;  and 
contends  that  the  Judgment  in  this  case  con- 
tained provisions  which  made  It  other  than 
a  Judgment  for  money  as  that  expression  is 
used  In  the  appeal  statute.  It  Is  not  con- 
tended that  tbe  amount  of  the  bond  is  In- 
■nfflclent.  In  fact,  It  is  conceded  that  It  was 
sufficient  If  tbe  rale  applicable  to  money 
Judgments  controls.  The  contention  of  the 
respondent  with  reference  to  this  bond  Is  In 
opp<^tkMi  to  tbe  former  holdings  of  this 
court  and  for  that  reason  cannot  be  sustalu- 
cd.  State  ex  rel.  Bridge  Co.  v.  Superior 
Court  11  Wash.  366,  89  Pac.  614;  State  ex 
rel.  Natl.  Bank  v.  Suiwrlor  Court  14  Wash. 
865,  44  Pac  859;  Title,  Guarantee  ft  Trust 
Go.  V.  McDonnell,  28  Wash.  359,  68  Pac.  890 ; 
Lacaff  V.  Dutch  Miller  Mln.  &  Smelt  Co., 
31  Wash.  666,  72  Pac.  112.  Tbe  motion  to 
dismiss  tbe  appeal  is  denied.  Upon  the  mer- 
its a  former  decision  of  this  court  Is  con- 
clusive. In  the  case  of  tbe  Investment  Co. 
V.  Bambach.  87  Wash.  620,  80  Pac.  190,  the 
exact  questions  involved  In  this  case  were 
passed  upon  and  decided  contrary  to  respond- 
ent's contention  herein.  It  was  there  held 
that  tbe  itrovlfllona  ot  the  betterment  law  of 


1903  were  not  retroactive,  and  that  a  person 
could  not  recover  for  improvements  made 
prior  to  tbe  existence  of  said  statute.  As 
the  Improvements  made  by  the  respondent  In 
this  case  were  so  made  before  this  statute 
was  enacted.  It  follows  that  she  cannot  off- 
set or  counterclaim  the  same  against  the 
owner  of  tbe  land  in  a  suit  brought  by  him 
to  recover  its  possession. 

The  Judgment  and  decree  of  the  honorable 
superior  court  Is  reversed,  and  tbe  cause  re- 
manded, with  instructions  to  enter  an  nn- 
conditlonai  Judgment  and  decree  in  favor  of 
appellant  for  the  possession  of  the  i>remlse8 
In  question. 

MOUNT.  C.  J.,  and  DUNBAR,  CROW, 
HADLEY,  RUDKIN,  and  FULLBRTON,  JJ.. 
concur. 


MONK  et  ux.  v.  DUELL  et  al. 
(Supreme  Court  of  Washington.  Jan.  9,  1906.) 

1.  Pbznozpai.  ard  Aoiht  —  OoHTBaoi  n» 

SAI.B— CONBTBUCTION. 

Bv  a  contract  between  plaintiffs  and  defend- 
ant, plaintiffs  agreed  within  six  months  to  sell  to 
defendant  certain  lots,  defendant  within  the  six 
months  to  sell  the  lota  at  not  leas  than  a  certain 
sum  per  lot  net  to  plaintiffs,  all  money  received 
by  defendant  to  be  placed  in  a  bank  to  the 
credit  of  plaintiffs,  lees  a  5  per  cant  commission, 
and  It  was  stiuulated  tbat  after  six  mouths 
plaintiff  should  turn  over  to  defendant  all 
monev  over  $145  per  lot  and  that  defendant 
would  assume  all  lots  not  sold  and  pay  plaintiffs 
$145  tor  the  lota  not  sold.  Held,  that  the  con- 
tract was  <me  of  sale,  whereby  defendant  was 
to  purchase  all  the  lots  within  six  months,  and 
was  granted  the  privilege  of  oegotiatiDg  aales  of 
the  separate  lots  for  cash  tn  order  to  raable 
him  to  perform  the  contract,  and  hence  he  was 
not  the  agent  of  plalntlflh,  and  installment  con- 
tracts made  Inr  him  for  sales  of  tbe  lots  and 
payments  made  to  blm  were  not  binding  on 
plaintiffs. 

2.  EjBOiiiEaT— IiePBovEMEwra— Btatutct. 

Sess.  Laws  1908,  p.  262,  c  187,  providing 
for  the  protection  of  occupants  of  land  who  bave 
made  improvements  and  paid  taxes  In  good  faith, 
does  not  apply  to  improvementa  made  prlM  to 
tbe  taking  effect  of  the  statute. 
8.  Saub— Tnn  or  Making  IicpBOVDoeifTs— 
BuBDEN  or  Paoor. 

Where,  in  an  action  for  the  recovery  of  real 
estate,  defendant  seeks  to  recover  for  Improve- 
ments under  tbe  statute,  the  burden  Is  upon  him 
to  show  the  dates  when  the  several  ImpMTe- 
menta  were  made. 

Appeal  from  Superior  Court,  Kii^  Ootuty; 
George  E.  Morris,  Judge. 

Action  by  George  R.  E.  Monk  and  wife 
against  Fred  Duell  and  others.  From  a  Judg- 
ment In  favor  of  defendants,  plaintiffs  appeal. 
Reversed. 

Shank  &  Smith,  for  appellants.   Wlnsor  A 

Hadley,  for  respondents. 

CROW,  3.  This  is  an  action  in  ejectment. 
Instituted  by  George  R.  E.  Monk  and  Anna 
Monk,  bis  wife,  appellants,  against  Fred 
Duell,  Ella  Duell,  his  wife,  and  Nelson  Duell. 
respondents,  to  recover  possession  of  certain 
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real  eetate  In  EiDg  connty.  From  a  Judg- 
ment in  favor  of  respondents  this  appeal  has 
been  taken. 

The  action  was  tried  to  the  court  withont 
a  Jury.  Brief  findings  were  made  In  favor  of 
respondents,  and  flndli^  requested  by  ap- 
pellants were  refused.  From  the  evidence  we 
find:  That  on  Marcb  26,  1902,  appellants 
George  R.  E.  Monk  and  Anna  Monk,  his  wife, 
entered  Into  a  written  contract  with  one 
Henry  Slepman,  as  follows:  "Articles  of 
agreement  made  and  entered  Into  this  26th 
day  of  March,  one  thousand  nine  hundred  and 
two  (1902)  between  Geo.  B.  B.  Monk,  of  the 
city  of  Seattle,  King  county,  state  of  Wash- 
ington, party  of  the  first  part,  and  Henry 
Slepman,  of  the  city  of  Ballard,  King  county, 
state  of  Washington,  party  of  the  second 
part  Wltnesseth:  It  Is  hereby  agreed  by 
and  between  the  above-named  parties,  that 
Geo.  R.  E.  Monk,  party  of  the  first  part,  Is  the 
owner  In  fee  simple  of  lots  8,  9,  and  10  In 
block  number  nine  (9),  lots  number  one  (1) 
to  fourteen  (14),  inclnslTe,  in  block  number 
eight  (8)  and  lots  number  nineteen  (19)  to 
twenty-four  (24),  Inclusive,  In  block  nimiber 
three  (3),  Sander's  addition  to  GUman  Park 
and  Salmon  Bay,  and  be  agrees  to  sell  the 
same  to  Henry  Slepman,  the  party  of  the  sec- 
ond part,  for  the  sum  of  three  thousand 
three  hundred  and  forty  ($3,340)  dollars  with- 
in six  (6)  months  from  the  above  date.  It 
Is  also  agreed  and  understood  that  Henry 
Slepman  In  this  six  (6)  months  is  to  sell  the 
above-named  lots  In  the  above-named  blodcs 
at  not  less  than  one  hundred  and  forty-five 
($145)  dollars  per  lot  net  to  the  party  of  the 
first  part.  All  money  received  by  the  party 
of  the  second  part  Is  to  be  placed  in  the  Bos- 
ton National  Bank  of  the  city  of  Seattle  to  the 
credit  of  the  party  of  the  first  part,  less  the 
five  (-5  p.  c.)  per  cent  commission,  and  after 
six  (6)  months  the  party  of  the  first  part  Is  to 
turn  over  to  the  party  of  the  second  part  all 
money  above  one  hundred  and  forty-five 
($146)  dollars  per  lot  sold ;  also  the  party  of 
the  second  part  is  to  assume  all  lots  not  sold 
and  pay  the  party  of  the  first  part  the  sum  of 
one  hundred  and  forty-five  ($145)  dollars  for 
the  lots  not  sold.  In  case  the  party  of  the 
second  part  does  not  fulfill  his  agreement, 
then  this  agreement  Is  to  be  null  and  void." 
That  at  the  expiration  of  said  six  months 
an  extension  of  30  days  was  given  to  Slepman 
and  Indorsed  upon  the  contract  That  there- 
after the  contract  was  further  verbally  ex- 
tended from  time  to  time  for  several  months, 
and  then  forfeited  for  nonperformance  by 
Slepman.  That  on  or  about  March  21,  1903, 
the  said  Henry  Slepman  entered  into  a 
written  contract  with  respondent  Nelson  W. 
Duell,  whereby  he  agreed  to  sell  to  said  Duell 
lot  2,  In  block  8,  of  said  Sander's  addition  to 
Gllman  Park  and  Salmon  Bay  for  the  sum  of 
$175,  payable  In  installments,  $25  in  cash, 
and  $10  on  the  21st  day  of  each  month  there- 
after until  the  full  purchase  price  should  be 
paid.  That  said  contract  wui  In  usual  form. 


did  not  mention  or  allude  to  appellants,  but 
purported  upon  Its  face  to  effect  a  sale  from 
said  Henry  Slepman,  as  vendor,  to  said  Nel- 
son W.  Duell,  as  vendee.  That  on  or  before 
September  21,  1903,  said  Henry  W.  Duell,  by 
Installments,  had  paid  Slepman  thereon  pur- 
chase money  to  the  total  amount  of  $S5. 
That  on  said  March  21,  1903,  said  Henry 
Slepman  also  executed  and  delivered  to  re- 
spondent Fred  Duell  a  like  written  contract, 
whereby  he  sold  Fred  Duell  lot  1,  in  said 
block  8,  for  the  sum  of  $200,  payable  In  In- 
stallments, $25  in  cash,  and  $10  on  the  21st 
day  of  each  month  thereafter,  upon  which 
said  Fred  Duell  had,  on  or  before  September 
21,  1903,  made  payments  by  installments 
to  the  total  amount  of  $85.  That  on  March 
24,  190^,  said  Henry  Slepman  also  exe- 
cuted and  delivered  to  respondeat  Ella  Duell 
a  like  written  contract  for  lots  7  and  9,  In 
said  block  8,  for  the  sum  of  $350,  payable  in 
Installments,  $175  In  cash  and  $20  on  the 
24th  day  of  each  month  thereaftar,  upon 
which  said  Ella  Duell  bad,  on  or  before  May 
27,  1903,  made  payments  In  installments  to 
the  total  amount  of  $275.  That  said  Henry 
Slepman  never  had  any  record  title  to  said 
real  estate,  nor  was  the  contract  between  him 
and  appellants  placed  of  record.  That  said 
respondents  made  no  examination  of  the  title, 
but  were  Informed  by  one  Keene,  who  acted 
as  agent  for  said  Slepman,  that  the  title  was 
good,  without  naming  the  party  In  whom  the 
record  title  stood.  That  prior  to  making  said 
sales  to  respondente  said  Slepman  had  made 
cash  sales  of  other,  lots  for  prices  of  more 
than  $145  each,  paying  to  appellants  Monk  the 
money  received  therefor.  Instead  of  depositing 
the  same  in  the  bank.  That  thereupon  ap- 
pellants had  Immediately  executed  and  deliv- 
ered their  deeds  conveying  said  lots  directly 
to  the  several  purchasers.  That  Slepman 
never  Informed  Monk  of  said  sales  to  respond- 
ents, nor  did  be  ever  deposit  in  bank  or  pay 
to  Monk  any  of  the  installments  of  purchase 
money  which  he  had  collected  from  respond- 
ents. That  some  time  In  August,  1903,  said 
Monk  first  learned  of  said  sales,  and  im- 
mediately notified  respondents  that  Slepman 
had  no  authority  to  make  such  contracts, 
whereupon  respondents  ceased  making  pay- 
ments to  Slepman.  That  Immediately  there- 
after said  Monk,  through  his  attorneys,  made 
unsuccessful  efforts  to  reach  some  adjust- 
m^t,  in  order  that  respondents  might  be  pro- 
tected. That  afterwards,  on  or  about  October 
13,  1903,  appellants  demanded  possession  of 
said  real  estate,  which  being  refused  this  ac- 
tion was  commenced. 

Respondents  pleaded  said  contract  between 
appellants  and  Slepman ;  also  said  contracts 
between  Slepman  and  themselves;  all^^ed 
that  Slepman  was  the  agent  of  Monk,  with 
authority  to  make  said  contracts  of  sale; 
alleged  that  valuable  improvements  had  been 
made  by  them  ui>on  the  lots,  without  stating 
the  exact  dates  of  such  improvements;  and 
allied  tbc^  had  tendwed  the  remalndiw  of 
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tbe  purchase  money  to  appellant  Ifonk,  and 
that  they  wore  still  ready,  willing,  and  able 
to  par  the  same.  Upon  trial  appellants  con- 
tended that  the  contract  between  themselves 
and  Slepman  was  merdy  an  option  to  Slep- 
man.  to  pnrcbase  said  real  estate,  and  that  It 
did  not  constltnte  Slqtman  tbetr  agent  to 
cell  said  real  estate,  or,  In  any  event,  if 
he  should  he  constmed  to  be  their  agent,  he 
had  no  authority  to  sell  on  instalhaent  con- 
tracta,  or  to  give  any  contracts.  Reflimndents 
contraded  tbMt  by  said  contract  Slepman  be- 
came the  agent  ot  appellants,  with  fall  au- 
thorl'^  to  make  said  sales  to  respondents, 
and  that  such  sales  wen  afterwards  ratified 
by  appellants.  The  evidence,  however,  ut- 
terly falls  to  show  any  such  ratification.  The 
rights  of  the  parties  herein  most  be  detomln- 
ed  by  a  proper  coastrucUtm  of  the  contract 
betweoi  Monk  and  Slepman,  which  Is  ex- 
ceedingly vague  and  difficult  to  understand. 
After  a  careful  examination  of  its  terms,  In 
the  light  of  the  evidence  showing  tbe  con- 
struction placed  thereon  by  the  actions  of 
Slonk  and  Slepman,  we  have  concluded  It 
was  a  contract  of  sale;  that  Slepman  was  to 
pnrdiase  all  of  ttie  lots  therein  described 
within  six  months  from  Its  date;  that  for 
the  purpose  of  enabling  him  to  perform  tbe 
contract  be  was  granted  the  privilege  of 
oegotiatlug  sales  of  separate  lots,  not  on  time, 
but  for  cash,  being  required  to  promptly 
pay  Into  hank  tor  Monk  the  oitlre  proceeds 
of  such  sales,  as  and  when  made^  less  a  5 
per  cent  commission,  with  the  understanding, 
however,  that  the  amount  so  turned  In  shonld 
In  no  Instance  net  Monk  less  than  f  145  tar 
each  lot  sold.  It  was  evidently  contemplated 
that  Slepman  might,  from  time  to  time,  with- 
in said  six  months,  sell  lots  for  much  larger 
prices  than  $145  each  (In  fact,  he  did  this), 
and  that  when  he  did  so.  It  became  his  Im- 
mediate duty  to  turn  the  entire  proceeds 
over  to  Monk,  less  tbe  0  pet  cent  commission. 
Tbe  contract  also  provided  that  at  the  ex- 
plratloD  of  said  six  months,  MMik  should  ac- 
oonnt  to  Slepman  for  all  the-  proceeds  of 
snch  previous  sales,  over  and  above  tbe  sum 
of  (149  per  lot  provided,  however,  that  Slep- 
man should  then  fully  complete  his  contract 
hy  paying  for  all  nnstdd  lots  at  $145  each. 
It  Is  true  a  oommlSBira  Is  mentioned,  but  our 
mtderstandh^  of  tbe  purpose  of  this  is  that 
wh»eas  Slepman  mlgbt,  and  did,  sell  lots 
for  cash  for  sums  In  excess  of  $146  each, 
he  would  tiiereby  be  compensated  for  such 
sales  which  would  Innre  to  the  benefit  of 
Monk,  In  tbe  event  of  the  failure  of  Slepman 
to  fnlly  complete  his  contract  of  pnrcbase 
within  the  six  months.  While  the  contract 
Is  Indefinite,  we  ramdnde  that  Slepman  was 
not  antborlsed  to  sell  lots  upon  Installments ; 
nor  was  be  authorised  to  execute  and  deliver 
his  own  contracte  of  sale  tlierefor.  Carstens 
T.  McReavy,  1  Wash.  St  850,  29  Pac.  4T1 ; 
Armstrong  v.  Oakley,  28  Wash.  122,  62  Pac 
189;  Samson  v.  Beale,  2T  Wash.  557,  68  Pac. 
180.  To  bold  that  he  might  execute  each 


contracts,  and  therein  bind  appellants,  would 
be  to  bold  that  be  could  convey  a  fcett«  title 
or  a  greater  right  than  he  himself  possessed. 
As  Slepman's  acts  In  making  said  Installmeit 
sales  to  respondents  were  without  authority, 
and  as  he  was  not  the  agent  of  appellants  for 
any  sudi  purpose,  appellants  were  not  bound 
by  his  acts,  new  compelled  to  glre  respondents 
credit  tor  the  purchase  mon^  collected  by 
him.  Before  appellante  dnnanded  possesslrai 
from  respondents  th^  had  declared  a  for^ 
feiture  of  their  contract  with  Sl^man  by 
reason  of  his  noiqwrformance.  It  Appears 
that  at  tbe  time  re^ndents  purchased  un- 
der their  contracte  with  Slepman,  tbe  lote 
were  vacant  unimproved,  and  not  occupied 
by  any  person.  We  think  the  trial  court 
med  In  finding  appellante  were  not  entitled 
to  possession  of  the  real  estate  In  dispute  at 
the  time  of  the  commencement  of  this  ac- 
tion. 

The  evidence  shows  that  Improvemeute  of 
considerable  value  were  made  by  respondente 
after  they  purchased  from  Si^nnan.  There 
Is  no  evidence,  however,  which  definitely  dl»- 
closes  the  dates  of  such  Improvem^ts.  In 
1908  an  act  entitled  "An  act  for  the  protec- 
tion of  occupante  of  land  who  have  In  good 
faith  made  Improvemente  and  paid  their  tax- 
es thereon"  was  passed  by  the  Legislature. 
Sees.  Laws,  1908,  p.  262,  c  187.  This  act 
did  not  go  Into  effect  until  June  11,  1908. 
We  have  held  said  act  does  not,  apply  to  Im- 
provements made  prior  to  the  date  upon 
which  It  went  into  effect.  Investment  Co.  v. 
Hambach,  87  Wash.  629,  80  Pac.  190 ;  Barton 
V.  Wlcklzer  (filed  January  3. 1006)  88  Pac.  312. 
Respondents,  bowcrer,  purchased  In  good  faith, 
were  holding  In  good  faith  under  color  or 
claim  of  title  adversely  to  the  claim  of 
appellants,  and  their  improvements  were 
made  In  good  faith.  If  such  Improvements 
were  made  on  or  after  June  11,  1903.  they 
would  be  entitled  to  recover  therefor  under 
the  provisions  of  said  act.  If  they  were 
made  prior  to  that  date,  they  are  not  en- 
titled to  recover.  There  is  evidence  teiiiJing 
to  show  that  some  Improvements  were  made 
prior  to  that  date,  while  other  evidence  tends 
to  show  that  some  may  have  been  made  there- 
aft^.  It  was  respondente'  duty  to  show  the 
exact  dates  of  the  making  of  these  several 
Improvements.  This  tbey  foiled  to  do,  per- 
haps for  the  reason  that  the  case  was  tried 
for  tbe  purpose  of  determining  who  was  en- 
titled to  possession  of  the  real  estate,  and 
not  so  much  with  reference  to  the  value  of 
the  Improvemente  or  time  th^  were  made. 
Justice  should  be  done  to  all  the  parties; 
bence  we  do  not  feel  that  we  should  order 
final  Judgment 

It  Is  ordered  that  the  ju<!^ent  of  the  su- 
perior court  be  reversed;  that  this  cause  be 
remanded,  with  Instructions  to  the  superior 
court  to  make  a  findli^  that  appellante  Monk 
and  wife  were  entitled  to  possession  of  Raid 
real  estate  at  the  date  of  the  commencement 
of  this  action,  and  with  fnrtlier  Instructtons 
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to  permit  tbe  Introduction  of  additional  evi- 
dence for  tbe  purpose  of  ascertaining  when 
tbe  various  Improvements  were  made,  with 
tbelr  value,  and  also  tbe  value  of  said  lots. 
In  order  that  tbe  court  may  be  enabled  to 
enter  dnal  Judgment  and  decree  in  accord- 
ance with  the  provisions  of  chapter  137,  p. 
2^,  Seas.  Laws  1908,  If  tbe  same  shall  be 
foimd  to  be  applicable  by  reason  of  any  of 
Bach  Improvements  having  been  made  after 
said  act  went  Into  eftect  The  appellants 
will-  recover  coats  on  this  appeal. 

MOUNT,  a  and  DUNBAB,  HADLDY, 
BUDKIM,  and  ROOT.  JJ^  coocar. 


PONISOHIL  et  nx.  v.  HOQUIAH  SASH  ft 

DOOR  CO.  et  al. 
(Supreme  Court  of  Washinston.   Jan.  3,  1906.) 

1.  MUWICIFAL  COBPOBATIOBS— StBBETB  —  Va- 

CATiOR— Pirmow. 

Where  a  petition  for  the  vacation  of  a 
street  was  signed  by  the  owners  of  all  private 
property  actually  abutting  on  tbe  portion  of  the 
street  sought  to  oe  vacated,  as  required  by  B^. 
Laws  1901,  p.  176,  c.  84,  i  1.  it  was  sufficient, 
thouf  h  it  was  not  signed  by  uie  owners  of  two- 
thinu  of  tbe  frontage  of  all  lota  in  the  blocks 
abutting  on  such  street 

2.  Sahb — LEOiaLATTVi  PowEB — Delboatioit — 
Bjevibw. 

Tbe  L^slatare  having  delegated  its  power 
to  vacate  streets  to  manlcipal  corporations 
by  Laws  1001,  p.  17S,  c.  84,  tbe  exercise  of 
such  power  Is  a  political  function,  which  will 
not  be  reviewed  bj  the  conrts,  except  on  a 
clear  showing  of  collusion  or  fraud. 

3.  Saue — Feaud — BvzDsnoK. 

That  a  petitioner  tor  the  vacation  of  a  por* 
tkm  of  a  street  will  be  benefited  Uiereby  is  not 
Bufficent  to  constitute  such  a  fraud  or  abuse  of 
discretion  on  the  part  of  the  city  aa,  in  the 
absence  of  any  further  ahowing,  will  authoHae 
a  court  of  equity  to  dselare  tbe  vacatiiig  ordi- 
nance invalid. 

4.  Samb — Imvnanov — SnnKirciB. 

Whwe  complainants  were  not  tbe  owners 
of  any  property  abutting  on  the  vacated  portion 
of  a  street,  and,  notwltlistandine  such  vacation, 
had  ingress  and  ^ress  from  their  properQr,  not 
cmly  by  tbe  nonvacated  portixm  of  the  street, 
but  also  by  another  street,  th^  were  not  en- 
titled to  rajoin  the  vacation  proceedings.  In  the 
absence  of  fraud,  even  thou^  a  cul-de-sac  waa 
formed  by  such  vacation. 

5.  Save — ^Damages — Spbczaz.  Injust. 

Where  a  itortloD  of  a  street  vacated  prior 
to  the  vacation  proceedings  had  been  impassable 
for  teams,  liad  never  been  improved,  and  no 
sidewalks  had  been  laid  thereon,  except  two 
planka  laid  lengthwise,  which  were  rardy  used, 
and  a  short  time  prior  to  the  passage  of  tbe  va- 
cation ordinance  complainants  had  offered  to 
sell  their  property,  which  did  not  abot  on  the 
vacated  portion  of  the  street,  for  $1,000,  but 
immediately  afterwards  refused  $1,200,  com- 
plainants were  not  shown  to  have  sustained 
actual  damages  differing  in  character  from  that 
sustained  by  the  public  in  general,  requiring 
the  aseeasment  of  damages  to  them  as  a  condf 
tion  precedent  to  the  city's  right  to  close  the 
street. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  GS  267,  268 ;  vol. 
36,  Cent.  Dig.  Municipal  Corporations,  f  929.] 

Appeal  from  Superior  Cour^  CheliallB 
Comity;  Mason  Irwin,  Judge. 


Action  by  Adolpb  Ponlscbil  and  wife 
against  tbe  Hoquiam  Sash  &  Door  Company 
and  others.  From  a  judgment  in  favor  of 
plaintiffs,  defendant  Hoqulam  Saab  &  Door 
Company  and  certain  othen  appeal.  Revera- 
ed. 

C  W.  Hodgdon,  for  appellants.  Bea 
Sheeks  and  Will  Lanning,  for  respondent 

GROW,  J.  On  October  2S,  1889,  one  A.  M. 
Simpson  and  the  Northwestern  Lumber  Com- 
pany,  a  corporation,  platted  certain  lands  in 
Hoquiam,  now  a  city  of  the  third  class,  and' 
thereby  dedicated  H,  Fifth,  and  Sixth  streets 
to  the  use  of  the  public.  Said  plat  shows 
all  of  bl04^  87  and  one-half  of  block  86,  front- 
ing on  H  street,  to  be  subdivided  as  follows: 


r 

CD 

t 

/  STf^SET 


r 


Each  lot  <m  H  street  shown  on  flie  aboT» 
diagram  has  a  frontage  of  SO  f«et,  except 
lot  6  In  block  37,  whldt  baa  a  frontage  of 
100  fbet  Long  prhw  to  tbe  vacation  here- 
after mentioned  reqxmdents  Adolpb  Pimlscldl 
and  Mary  P<mls(^ll,  bis  wife,  acquired  title 
to  lot  18  In  blodc  86,  which  tbey  improrod 
and  occupied  as  a  homestead.  About  Febru- 
ary 8,  1008,  appellants,  the  Hoqnlam  Sasb 
&  Door  Company,  a  corporation.  J.  A.  Acte- 
son,  and  Henry  Craswell,  twlng  the  owners 
of  lots  1.  2,  and  8  In  block  86,  and  1,  2,  and 
8  in  block  37,  petitioned  the  city  of  Hoqnlam 
to  vacate  that  portion  of  H  street  apon  wbldi 
tbelr  said  Iocs  abutted,  extending  firom  Elftb 
street  to  tbe  easterly  line  of  lot  8  In  block 
37,  and  lot  8  la  block  86;  It  being  thereby 
proposed  to  close  said  street  tor  a  distance 
of  ISO  feet  from  Fifth  street  Bvolar  pro- 
ceedings were  taken,  which  resulted  In  tbe- 
granting  of  said  petition  and  tbe  paaaage  of 
an  ordinance  making  sncb  vacation.  Be- 
qwndente  appeared  at  all  stages  of  aald  pro- 
ceedings, and  objected  on  account  ot  damages 
which,  th^  claimed,  would  neceasarllr  re-- 
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salt  ta  said  lot  10  In  Mock  86.  After  said 
proceedings  v&ee  completed  respondents  com- 
jnoKed  tbl8  action  to  enjoin  the  city  of 
Hoqiilam  from  dosii^  said  porti<m  of  said 
street,  and  also  to  enjoin  appellants  from 
occnpylng  or  usli^  tbe  same.  Findings  were 
made  In  favor  of  respondents,  upon  which 
Judgment  was  entered  restraining  said  clt7 
from  enforcing  said  ordinance  until  the  dam- 
age to  respondents'  property  should  be  agreed 
upon  or  ascertained  by  legal  proceedings  and 
paid ;  also  eijoinlng  appellants,  tbe  Hoqutam 
Sash  A  Door  Cominny,  a  corporatlcai,  J.  A. 
Aeteflon,  and  Henry  Graswell,  tram  using, 
otatrnctlng,  or  building  upon  said  street  until 
respcmdents'  damages  should  be  settied  or  as- 
certained by  legal  proceedings  and  paid. 
from  tbls  judgment  the  Hoqulam  Sasb  ft 
Z>oor  Ginnpany,  a  corporatlwi,  J.  A.  Aeteam. 
■and  Houy  Craswell  hare  appealed. 

Numerous  asrignments  of  error  have  beoi 
made,  some  of  which  need  not  be  dlBcusaed. 
Beapradents  contnded  below,  and  now  con- 
tend, tfaat  tbe  ordinance  of  vacation  la  rold 
because  the  owners  of  a  two-thirds  frontage 
of  all  lots  In  blocks  86  and  37,  abutting  on 
aald  H  street,  did  not  petition  therefor.  The 
vacation  proceedings  were  had  In  pursuance 
of  chapter  84.  p.  176,  Seas.  Laws  1801.  Tbe 
petition  was  signed  the  owners  of  all  pri- 
vate property  actually  abutting  upon  the 
portl<m  of  aald  street  sought  to  be  vacated, 
and  was  therefore  sufficient  under  tbe  re- 
quiremmts  of  secUtHi  1  of  said  act 

An  important  question  arising  on  tills 
appeal  la  whether  the  city  of  Hoqulam  bad 
anthorlty  to  vacate  said  portion  of  H  street 
without  providing  that  respondents  should 
flrat  be  paid  sudb  damages  as  their  propn-- 
ty,  lot  16  In  blotft  86,  might  sustain  by  reason 
thereof.  Appellants  contend  that  respond- 
ents have  sustained  no  damage  whatever, 
or  that  If  tbey  have,  It  is  tmly  of  a  charactn- 
similar  to  that  sustained  by  tbe  public  In 
genial,  dlfFerlng  only  In  degree.  They  fur- 
ther contend  that  only  the  owners  ot  lots 
actually  abutting  upon  the  particular  por- 
tion of  tbe  street  vacated  can  recover  dam- 
ages, and  then  only  for  spedal  Injuries  sus- 
tained 1^  them  oth»  than  those  sustained 
tbe  public  In  general,  such,  for  Instance, 
as  damage  reason  of  loss  of  Ingrera  to 
or  egress  from  snch  abutting  property.  Be- 
spimdents  Insist  that  by  reaatm  of  said  vaca- 
tion their  lots  now  front  upon  a  cul-de-sac. 
Instead  of  an  open  street  depriving  them  of 
direct  access  to  Fifth  street  and  points  be- 
yond, and  that  by  reason  thereof  they  have 
Bofrered  special  damage  They  alao  contend 
ttiat  the  vacation  of  said  portion  of  H  street 
is  tbe  result  ot  coUiuion  between  sibilants 
and  said  dty,  and  that  said  ordinance  was 
passed  for  appellants'  benefit  only,  and  not 
tar  any  general  or  public  benefit ;  and  th^ 
undertake  In  this  actlcm  to  Inquire  Into  the  . 
motives  that  actuated  the  dty  authorities  In  ! 
making  such  vacaticm.  The  L^tlslature  has  I 
powv  to  vacate  streets,  and  may  delegate  ' 


such  power  to  the*  munldpal  corporatiwis  of 
the  state.  Such  ddegation  has  been  made 
by  chapter  84,  p.  175,  Seas.  Laws  1901.  Such 
power  having  been  so  delegated,  the  exerdse 
thereof  rests  within  the  discretion  of  the 
municipal  authorities,  and*  being  a  political 
functim,  will  not  be  reviewed  t^r  the  courts, 
except  npmi  a  dear  showing  of  collusion  or 
fraud.  Bespondents  have,  pleaded  collusion 
and  frand  on  the  part  of  the  citr  and  appel- 
lants, but  fall  to  sustain  tb^  allegations 
by  evidence.  It  does,  perhaps,-  appear  that 
appellante  will  be  benefited  by  such  vacstim, 
as  they  are  proceeding  to  use  the  abandon- 
ed portion  of  H  street  for  a  large  manufac- 
turing plant  But  tbe  fact  that  auch  vaca- 
tion has  been  made  at  their  instigation,  or 
that  th«y  are  benefited  ttiereby,  is  not  auf- 
fldent  to  constitute  such  a  fraud  or  abuse  of 
discretion  as.  In  tbe  absence  of  any  further 
showing,  will  authorize  a  court  of  equity 
to  Intertere  and  declare  the  vacating  ordi- 
nance to  be  void.  Knapp,  Stout  ft  Co.  v.  St 
Louis,  156  Mo.  S4S,  66  S.  W.  1102.  Elliott 
In  the  second  edltimi  of  his  work  on  Roads 
ft  Streets,  at  section  879,  says:  "Whether 
It  la  expedient  to  dlsomtlnae  a  highway  Is 
a  question  for  legislative  decision,  and  when 
the  authority  to  discontinue  Is  delegated  to 
local  officers,  and  no  restrtetions  are  placed 
upon  its  exerdse,  the  officers  are  invested 
with  a  very  broad  discretion,  and,  unless  this 
discretion  has  been  abused,  the  courts  cannot 
lnterfa-&  This  Is  In  accordance  with  the 
general  rule  that  where  officers  are  Invested 
with  discretionary  power,  courts  will  not 
Bobatttnte  their  judgment  for  that  of  the  of- 
ficers Invested  by  law  with  the  right  to  de- 
cide upon  the  necessity  or  expediency  of  do- 
ing 0  designated  act."  See,  also,  Glasgow  v. 
St  Louis,  107  Mo.  198,  17  S.  W.  743. 

From  the  record  before  us  we  conclude 
(1)  that  the  petition  for  vacation  was  suf- 
ficient; (2)  that  the  proceedings  of  the  dty 
authorities  were  In  strlr*^  conformity  to  law; 
(3)  that  no  fraud  '  collusion  has  been 
shown;  and  (4)  tha..,  the  dty  having  ex- 
erdaed  Ite  discretion  In  making  said  vaca- 
tion, the  courts  should  not  Interfere,  unless 
respondents  are  entitied  to  compensation  for 
special  damages  sustained,  and  payment 
thereof,  before  said  street  Is  closed.  Did 
respondents  sustain  such  special  damages  as 
would  entitle  them  to  restrain  the  closing 
of  said  street  until  said  damages  may  be 
ascertained  and  paid?  Tb^r  lot  Is  on  the 
comer  of  H  and  Sixth  streets.  They  have 
ingress  to.  and  egress  frmn,  the  same,  not 
only  by  the  nonvacated  portlwi  of  H  street, 
but  alao  by  Sixth  street  The  evidence  shows 
tbey  have  an  outlet  to  the  northwest  por- 
tion of  the  city  by  goli^  around  block  36. 
They  are  not  owners  of  property  abutting  on 
the  vacated  portion  of  H  street  and.  even 
though  a  cul-de-aac  has  been  formed,  tiiey 
;  are  not  within  It  but  at  Ita  entrance.  There 
I  Is  some  conflict  of  authority  as  to  whether 
I  owners  of  lots  not  abutting  upcm  that  por- 
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Hon  of  a  street  actvally  Vacated  can  re- 
cover damages.  The  current  of  autbortty 
seem  to  be  against  any  such  right  of  re- 
covery, unless  special  damage  Is  shown,  as 
distinguished  from  that  sustained  by  the 
public  In  general.  "Where  a  municipality 
attempts  to  vacate  a  street,  property  owners 
not  abutting  thereon  have  no  grounds  for 
objecting  to  the  validity  or  regularity  of  the 
proceedings,  nor  the  right  to  an  injunction 
restraining  such  vacation."  27  Enc.  of  Law 
(2d  Ed.)  114, 115,  and  cases  cited.  In  Heller 
V.  Atchison,  T.  &  S.  F.  ny.  Oo.,  28  Kan.  6S6, 
Brewer,  J.,  at  page  628,  said:  "Where  a 
party  owns  a  lot  which  abuts  on  that  por- 
tion of  the  street  vacated,  so  that  access  to 
tbe  lot  is  shut  off,  it  is  clear  tbat  the  lot 
owner  Is  directly  injured,  and  may  properly 
challenge  the  action.  The  closing  up  of 
access  to  the  lot  is  tbe  direct  result  of  the 
vacating  of  the  street  and  he,  by  the  loss  of 
access  to  his  lot,  suffers  an  Injury  which  Is 
not  common  to  the  public;  bnt  in  the  case  at 
bar  access  to  plaintiff's  lots  is  In  no  manner 
Interfered  with.  The  full  width  of  the  street 
in  front  and  on  the  tide  Is  free  and  nndlB- 
tnrbed,  and  the  oojj  real  complaint  is  that 
by  the  vacating  of  tbe  street  away  from  her 
lota  the  course  of  travel  Is  changed.  Bnt 
this  is  only  an  Indirect  result.  There  Is 
nothing  to  prievent  travel  from  coming  by 
her  lots,  If  tbe  travelers  desire  It  The  way 
to  the  heart  of  the  tAty  by  ber  lots  Is  a  little 
more  remote  than  it  was  before,  bnt  still  free 
passage  Is  open  to  all  who  wish  to  pass  there- 
by. No  one  Is  compelled  to  stay  away.  Ac- 
cess to  the  lots  Is  tbe  same  that  It  was  be- 
fore, so  that  tbe  Injury  Is  only  the  Indirect 
result  <^  the  action  complained  of,  and  It  is 
an  injury  which,  if  It  exists  at  all.  Is  sustain- 
ed by  all  other  lots  along  the  street  west 
of  the  parts  vacated."  In  Nichols  v.  Rich- 
mond, 162  Mass.  170,  172,  38  N.  B.  601,  502, 
the  court  says:  "The  line  has  to  be  drawn 
somewhere,  on  practical  gi-ouuds,  between 
those  who  may  and  those  who  may  not  re- 
cover for  damages  caused  by  the  discontin- 
uance, in  whole  or  in  part  of  a  street  or 
way:  It  has  been  drawn  so  as  to  limit 
the  right  of  recovery  to  damages  which  are 
special  and  peculiar,  and  different  in  kind 
from  those  suff^ed  by  the  public  at  large. 
In  the  present  case,  although,  owing  to  the 
proximity  of  ber  premises  to  the  discontin- 
ued portion  of  the  way,  and  to  the  use  which 
she  made  of  them,  tbe  Inconvpuience  and 
damage  to  tbe  petitioner  were  greater  than 
to  others  having  occasion  to  use  tbe  way,  the 
difference  was  one  of  degree,  and  not  of 
kind."  See,  also,  Smith  v.  St  Paul,  M.  &  M. 
By.  Go.  (Wash.)  81  Pac.  840;  Dillon,  Mun. 
Corp.  (4th  Ed.)  9  666;  Paul  v.  Carver,  64 
Am.  Dec.  649;  Smith  v.  City  of  Boston,  7 
Cuab.  254;  Stanwood  v.  Maiden,  157  Mass. 
17,  31  N.  E.  702,  16  L.  S.  A.  591;  Klnnear 
Mfg.  Co.  V.  Beatty.  66  Ohio  St  264,  62  N.  E. 
841,  87  Am.  St  Bep.  600.   From  the  above 


authorities,  and  many  others  which  might  be- 
clted,  we  conclude  respondents  are  not  en- 
titied  to  recover  damages  tor  the  vacation  of 
said  street  nor  to  enjoin  such  vacation;  no- 
collusion  or  fraud  having  been  shown. 

Appellants  requested  the  court  to  find  that 
respondents  were  not  damaged  in  any  sum 
by  Bald  vacation,  and  also  that  their  prop- 
erty was  not  damaged.  This  request  was 
refused,  and  we  think  such  refusal  was  error. 
Tbe  evidence  utterly  falls  to  show  any  dam- 
age to  appellants  or  their  proportr.  But 
even  though  it  be  conceded  tbat  any  damage 
was  sustained  by  tbem,  It  has  been  only  ot 
a  character  similar  to  that  sustained  by  the* 
public  In  general.  The  business  portion 
of  the  dty  and  respondents'  place  of  bnsi- 
ness  were  towards  tbe  southeast  In  an  op- 
posite direction  from  Fifth  street  The  por- 
tion of  the  street  vacated  was  impassible 
for  teams,  had  never  been  Improved,  and 
had  no  sidewalk,  except  two  planks  laid 
l^gthwlse,  wbtdi  were  rarely  used.  A 
short  time  prlw  to  the  passage  of  the  ordi- 
nance respondents  bad  offered  to  sell  their 
propwtj  for  11,000,  bnt  immediately  aft»^ 
wards  refused  |1,200.  We  tall  to  find  any 
showing  (tf  special  damage,  and,  if  any  dam- 
age  be  conceded,  it  waa  only  sndi  ^mage- 
as  might  have  been  also  austalned  by  owners 
of  property  In  other  ptntlmis  of  tbe  city, 
differing  only  in  degree.  Tbe  trial  court  err- 
ed In  enjctolng  the  dosing  of  said  portion 
of  said  street 

Tbe  Judgment  ta  reversed,  and  the  cause 
remanded,  with  Instructions  to  dismtas  the- 
action. 

MOUNT,  a  and  DUNBAB,  HADLBY, 
BUDKIN,  and  BOOT,  JJ.,  concur. 


CALDWELL  v.  HURLEY. 
(Supreme  Court  of  Waahington.  Jan.  8,  1906.> 

1.  Pbincipal  and  8ua>TT— iRDOBSEinnT  ON 

Note— CoNTBiBUTioN. 

Where  a  note  was  executed  prior  to  the- 
enactment  of  the  negotiable  iostranients  act 
(SesB.  Iaws  1899,  p.  840.  c  149),  persons  who 
indorsed  their  names  on  tbe  back  of  the  note 
at  the  time  of  its  execution  were  liable  to  each 
other  for  contribotioo. 

2.  LnCITATIOH    or  AOmm— OOVTBXBDTIOir 

BETWBKIT  CO-SuaEIIES. 

The  risbt  to  contribution  between  persons- 
who  have  indorsed  a  note  as  sureties  ia  an  im- 
plied liability  arising  out  tii  a  written  affree* 
ment,  within  Ballini^'s  Ann.  Codes  &  St.  |- 
4708,  subd.  2,  prescribing  a  six-year  Umitatioo 
for  actions  on  such  liabilities. 

[Ed.  Note.— For  cases  in  point  see  vol.  .13, 
Cent.  I^.  Limitation  of  Actions,  SS  113,  271: 
vol.  40,  Gent  Dig.  Principal  and  Surety,  f 
644%.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  Frank  M.  Caldwell  against  Har- 
ry Hurley.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 
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T.  L.  Stiles,  for  appellant  Fitch  &  Harris, 
for  reepondent 

CROW,  J.  ThiB  action  was  commenced 
ttj  respondent,  Frank  M.  Caldwell,  against 
appellant,  Harry  Hurley,  for  contribution  as 
oo-anrety  on  a  promissory  note.  From  e  final 
Judgment  In  faror  of  said  Caldwell,  this  ap- 
peal has  been  taken. 

Appellant  demurred  to  the  amended  com- 
plaint for  the  reasons  (1)  that  it  did  not  state 
facts  anfflcieut  to  constitute  a  cause  of  ac- 
tion, and  (2)  that  the  action  was  not  com- 
menced within  the  time  limited  by  law. 
This  demurrer  being  overruled,  appellant 
answered,  denying  all^tlons  of  the  amend- 
ed complaint,  and  afflrmatlTely  pleading  the 
statute  of  limitationa 

Upon  the  trial  the  court  made  dndlngs  of 
fact  as  follows :  "(1)  That  on  the  28d  day 
of  January,  1896,  at  Tacoma,  Wash.,  the 
Northwestern  Supply  Company,  a  corpora- 
tion duly  organized  and  existing  under  the 
laws  of  the  state  of  Washington,  as  prin- 
cipal, made  and  delivered  to  the  Pacific 
National  Bank  its  promissory  note  In  writ- 
ing, bearing  date  on  that  day,  in  the  words 
and  figures  following,  to  wit:  '$2,000.00 
Tacoma,  Wash.,  January  23,  3896.  90  days 
after  date  wltbout  grace  for  value  received 
we  promise  to  pay  to  the  order  of  the  Pacific 
National  Bank  of  Tacoma,  two  thousand 
dollars  with  Interest  from  date  at  the  rate 
of  10  per  cent  per  annum  until  maturity, 
principal  and  interest  payable  in  IT.  S.  gold 
coin  at  the  Pacific  National  Bank,  Tacoma, 
Washington.  And  in  case  this  note  shall 
be  placed  in  an  attorney's  bands  for  collec- 
ticm  we  agree  to  pay  five  per  cent  upon  the 
amount  then  due,  as  attorneys*  fees,  if  paid 
before  suit  is  commenced;  if  not  paid  until 
snit  is  commenced  we  agree  to  pay  as  attor- 
neys* fees  ten  per  cent,  upon  the  amount 
then  due,  and  that  the  Judgment  shall  In- 
clude such  fees.  This  note  shall  bear  Inter- 
est at  the  rate  of  twelve  per  cent,  per  annum 
after  maturity.  Northwestern  Supply  Co. 
P.  M.  Caldwell,  Pres.  No.  16,742.'  (2)  That  at 
the  date  of  said  note  said  Frank  M.  Caldwell 
was  the  president  of  said  Northwestern  Sup- 
ply Company,  and  the  owner  of  one-half  of 
the  stock  thereof,  and  said  Harry  Hurley 
was  the  owner  of  the  other  half  of  said 
stock.  (3)  That  the  consideration  of  said 
note  was  the  loan  of  $2,000  by  said  Pacific 
National  Bank  to  said  Northwestern  Supply 
Company,  which  sum  was  received  by  said 
company  and  was  used  by  It  in  Its  business. 
That  the  said  Northwestern  Supply  Company 
was  the  principal  in  said  note,  and  said 
Caldwell  and  Hurley  were  sureties  for  said 
principal.  (4)  That  said  Pacific  National 
Bank  was  not  willing  to  loan  said  money  or 
accept  said  note  without  security  additional 
to  the  signature  of  said  Northwestern  Sup- 
ply Company,  and  thereupon,  to  furnish  such 
additional  security,  said  Caldwell  and  Hur- 
ley, before  the  deliyny  of  said  note  to  said 


bank,  wrote  their  names  on  the  back  of  said 
note  thus :  *F.  M.  Caldwell.  Harry  Hurley'— 
and  that  both  of  said  names  were  wrlttoi 
on  the  back  of  said  note  at  the  same  time. 
iS)  That  on  the  29th  day  of  October,  1897, 
there  being  a  balance  of  $1,040.23  due  and 
unpaid  upon  said  note,  the  said  Frank  M. 
Caldwell,  being  threatened  with  suit  thereon 
by  said  Pacific  National  Bank,  did  on  the 
29th  day  of  October,  1897,  pay  to  said  bank 
the  sum  of  $1,040.23,  the  balance  due  on  said 
note,  and  said  note  was  thereupon  sorrender- 
ed  to  said  Frank  M.  Caldwell  by  said  bank. 
(6)  That  after  the  payment  of  the  balance 
due  upon  said  note  by  said  plalntltF  the  said 
defendant  departed  from  and  resided  out  of 
the  state  of  Washington  for  a  period  of  2 
years,  10  months  and  2  weeks  prior  to  the 
commencement  of  this  action,  so  that  on  De- 
cember 20,  1904,  the  time  of  the  commence- 
ment of  the  action,  the  statutory  limitation 
applicable  to  causes  of  action  on  Implied 
liabilities  arising  out  of  written  agreements 
had  not  run.  (7)  That  this  action  was  com- 
menced on  the  20th  day  of  December,  1904. 
(8)  That  between  the  13th  day  of  October. 
1904,  and  the  29tb  day  of  December,  1004, 
the  plaintiff  demanded  payment  of  one-half 
of  the  sum  paid  by  him  upon  said  note,  to 
wU,  $520.11,  with  interest  thereon  from  Oc- 
tober 29,  1897,  of  the  defendant,  but  defend- 
ant refused  to  pay  said  sum,  or  ai^  other 
sum  on  account  thereof,  and  has  not  paid 
the  same." 

Upon  said  findings  of  fact  the  trial  court 
made  conclusions  of  law,  as  follows:  "(1) 
That  by  writing  their  respective  names  on 
the  back  of  said  note  the  plaintiff,  Frank  M. 
Caldwell,  and  13ie  defendant  Harry  Hurley, 
entered  Into  an  agreement  In  writing  where- 
by they  became  co-sureties  of  said  Northwest- 
em  Supply  Company.  (2)  That  the  liability 
existing  between  said  Caldwell  and  said 
Hurl^  by  reason  of  their  writing  their 
names  on  the  back  of  said  note  was  an  Im- 
plied liability  arising  out  of  the  written 
agreement  and  upon  the  payment  by  said 
Caldwell  of  the  balance  due  upon  said  note 
said  Hurley,  defaidant  became  legally  bound 
to  contribute  and  pay  to  the  plaintiff  the 
sum  of  $520.11,  being  one-half  of  the  sum 
paid  by  said  plalntlCT.  (3)  That  this  action 
Is  not  barred  by  the  statute  of  llmltotlons. 
(4)  That  the  plaintiff,  Frank  M.  Caldwell, 
Is  entitled  to  a  Judgment  of  this  court  that 
there  Is  due  and  owing  him  from  said  de- 
fendant Harry  Hurley,  the  sum  of  520.11, 
together  with  Interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  the  said  29th 
day  of  October,  1897,  and  for  his  coats  and 
disbursements  herein  all  in  conform'ify  to 
the  prayer  of  plalntiCT's  complaint" 

Appellant  has  taken  no  exceptions  to  the 
findings  of  fact  bat  having  excepted  to  each 
and  all  of  the  conclusions  of  law  and  the 
final  Judgment  now  presents  the  following 
assignments  of  error:  (1)  Error  in  overrul- 
ing the  demurrer;  (2)  error  In  the  condualona 
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of  law;  (3)  enw  In  rendering  judgment  tor 
respondent;  and  (4)  error  in  refusing  to  ren- 
der Judgment  for  appellant  dlBmlsaing  the 
action.  Am  the  allegations  of  tiie  amended 
complaint  substantial^  covered  ^1  facts 
found  b7  tbe  trial  court,  It  will  not  be  neces- 
sary to  XMUS  upon  tbe  first  assignment  of 
error;  all  points  raised  by  tbe  demurrer 
being  InvolTed  in  deciding  wbetber  tbe  Judg- 
ment is  sustained  by  the  facts  so  found.  Ap- 
pellant in  his  brief  baa  discussed  two  prop- 
ositions: (1)  That  he  is  not  liable  to  contri- 
bution, being  an  accommodation  Indorser 
only;  (2)  that  this  action  is  barred  by  the 
statute  of  limitations. 

In  support  of  his  Arst  contraition  appellant 
Insists  he  was  not  a  co-snrety  with  respinid- 
ent,  but  an  accommodation  indorser  only,  and 
that,  under  the  greater  weight  of  authority, 
accommodation  Indorsers  of  negotiable  in- 
stmments,  in  the  absence  of  an  e:q>re88 
agreement  between  themselTes,  are  not 
liable  for  contribution.  The  facts  found 
show  said  note  to  have  been  executed  by  a 
corporation  In  which  awellant  and  reqjtond- 
ent  each  owned  one-half  of  the  capital  stock; 
that  the  money  borrowed  was  used  in  tbe 
business  of  said  corpraraUon  and  for  Its  bene- 
fit; that  appellant  and  respondent  wrote  their 
names  on  the  back  of  said  note  at  tbe  same 
time,  and  before  Its  delivery  to  the  payee,  for 
tbe  purpose  of  giving  additional  security  to 
the  payee.  The  note  was  executed  prior  to 
the  enactment  of  the  negotiable  Instruments 
act  SesB.  Laws  1899,  p.  340  et  seq.,  c.  149. 
Under  the  law  of  this  state,  as  announced 
prior  to  the  date  of  said  note,  appellant 
and  respondent,  under  the  facts  found,  were 
prima  facie  Joint  makers.  Donohoe-Kelley 
Banking  Company  r.  Puget  Sound  Sar. 
Bank,  13  Wash.  407,  43  Pac  359,  942,  52 
Am.  St.  Rep.  57.  Tbe  trial  court  found  ap- 
pellant and  respondent  to  have  been  co- 
sureties for  the  said  Northwestern  Supply 
Company.  Hence,  for  the  purposes  of  this 
case,  they  occupy  the  position  of  prima  facie 
Joint  makers,  who  are  in  fact  co-sureties. 
This  being  true,  they  were  liable  to  each 
other  for  contribution.  Daniel  on  Negotiable 
Instrument  (Stb  Ed.)  S  1340;  Brandt  on 
Suretyship  &  Guaranty  (2d  Ed.)  §  264. 

Appellant's  second  and  principal  conten- 
tion Is  that  this  action  Is  barred  by  the  stat- 
ute of  limitations.  The  statute  began  to  nm 
on  October  29,  1897,  the  date  of  payment 
by  respondent.  After  deducting  all  time  ap- 
pellant was  absent  from  the  state,  a  period 
of  4  years,  3  months  and  16  days  had  elapsed 
after  said  payment  at  the  date  of  the  com- 
mencement of  this  action.  If  either  tbe 
three-year  or  the  two-yenr  statute  (Bal- 
linger'a  Ann.  Codes  &  St  8}  4800. 4S01)  applies, 
as  contended  byappellant  tbe  action  is  barred. 
If  the  six-year  statnte  (Balllnger's  Ann, 
Codes  &  St.  §  4798)  applies,  as  contended  by 
respondent.  It  Is  not  barred.  Subdivision 
2  of  said  section  4798  reads  as  follows:  I 


"An  action  upon  a  contract  la  writing,  or 
liability  express  or  Implied,  arising  out  of  a 
written  agreement"  It  seems  to  be  conced- 
ed that  this  is  not  an  action  upon  a  contract 
In  writing,  bat  reqrandent  contends,  and  tbe 
trial  court  held,  that  It  la  an  action  on  an 
implied  Uablllly  arising  ont  of  a  written 
agreement  This  contention  is  most  stren- 
uously resisted  by  appellant,  wh(^  In  argu- 
ment insists  that  the  Uablllty  of  a  cosurety 
for  contribution  is  not  contractual  In  its 
natnre,  but  is  only  an  implied  equitable 
liabllily  which  rests  on  one  man  to  do  what 
Is  right  by  another.  There  Is  no  doubt  but 
that  tiie  doctrine  of  contribution  between 
co-sureties  was  originally  recognized  and  en- 
forced in  courts  of  equity  only,  being  based 
upon  the  jfflnciple  that  equality  la  equity. 
But  many  modem  anthorlties  now  hold  said 
liability  to  be  contractual  in  its  nature,  and 
that  it  arises  ex  contractu.  "The  right  to 
contribution  has  its  foundation  In,  and  Is 
controlled  by,  principles  of  equity  and 
natural  Justice,  and  does  not  arise  from 
contract;  but  although  the  doctrine  so  origi- 
nated, it  is  now  almost  nnlversally  enforced 
in  courts  of  law  on  the  theory  of  an  implied 
contract  of  contribution  existing  between  the 
parties  Jolntiy  liable  ex  contractu."  9  Cyc. 
79^  and  cases  cited.  Said  subdivision  2, 
I  4798,  Balllnger's  Ann.  Codes  &  St,  differs 
from  the  statutes  of  limitation  of  most,  if  not 
all,  the  other  states.  In  fact  after  a  pains- 
taking research,  we  have  found  no  similar 
statute.  The  peculiar  feature  of  our  stat- 
ute Is  that  an  Implied  liability  arising  out  of 
a  written  Instrument  Is  included  in  tbe  same 
clause  with  an  express  liability  arising  out 
of  a  written  contract  The  Legislature  evi- 
dentiy  thereby  Intended  that  a  certain  class 
of  actions  should  be  included  within  the 
terma  of  said  section  which  had  not  In  other 
states  been  associated  or  connected  with 
actions  on  written  Instruments  or  actions 
founded  upon  written  agreements.  Tbe  lia- 
bility for  contribution  of  appellant  and  re- 
spondent Is  an  implied  liability,  which  arose 
by  reason  of  their  becoming  co-sureties  on 
tbe  note.  If  they  had  uot  entered  into  the 
written  contract  which  resulted  from  their 
signing  thetr  nam^  on  the  back  of  the  note 
at  the  time,  under  the  circumstances,  and  for 
tbe  purpose  found  by  the  court,  there  would 
be  no  liability.  This  liability  now  exists.  Is 
contractual  in  Its  nature,  and  is  the  direct 
result  of  that  written  agreement  by  which 
respondent  was  compelled  to  make  tbe  pay- 
ment for  which  he  now  seeks  contribution. 
The  allegations  of  the  amended  complaint, 
and  the  facta  found  by  the  court  show  a 
cause  of  action  in  favor  of  respondent  on 
account  of  an  Implied  liability  arlsli^  out  of 
a  written  agreement  To  place  any  other 
construction  on  our  statute  would  be  to 
hold  that  the  words  contained  in  the  last 
clause  of  safd  flubdlvlslon  2  were  placed  there 
without  purpose  or  meaning.  Appellant,  In 
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support  of  bis  contention  tbat  the  stz-year 
statute  does  not  apply,  bas  cited  authorities 
from  numerous  states,  Including  California, 
Ohio,  and  Illinois;  but  said  authorities  afford 
ns  no  aaatstance.  as  the  statutes  upon  which 
tbey  are  based  are  utterly  unlike  our  own  In 
the  particular  above  mentioned.  We  think 
the  trial  court  placed  the  proper  construction 
on  said  subdlTlslon  2  of  section  4798,  supra, 
and  such  construction  necessarily  leads  to  the 
coodualon  that  this  action  has  been  com- 
menced within  tlie  time  limited  bgr  law. 
The  Judgment  la  affirmed. 

MOUNT.  O.  J.,  and  DUNBAR,  FULLBB- 
TON.  HADIiBT,  BUDKIN,  and  BOOT.  JJ^ 
concur. 


WATKINS  V.  BALOH  et  ui. 
(flnprenie  Court  of  WashiDston.  Jan.  4. 1906.) 

1.  E^uoa.  Statdtb  or  —  Paboi.  Lufli  worn 
Yuaa — DuK^noiT  or  Term. 

A.  leasee  in  a  parol  lease  for  a  term  of  yean, 
who  shows  tbat  lie  has  made  permanent  Im- 
provementB  on  the  premises  of  a  specified  valn& 
without  showini  the  amount  of  the  Increased 
rental  valne  of  the  premises  In  consequence  of 
the  improvements,  does  not  show  tbat  be  would 
suffer  material  injury,  if  the  statutes  making  a 
parol  lease  for  a  period  of  years  a  lease  from 
year  to  year  were  applied,  essential  to  deprive 
the  lessor  of  the  rlpht  to  terminate  the  lease  at 
the  expiration  ot  any  y«ir. 

2.  Sams — Btcdehce — BtranKN  ot  Faoor. 

A  lessee  in  a  parol  lease  for  a  term  of  years 
has  the  burden  of  proviog  that  he  would  suffer 
some  material  injury  If  the  lessor  be  permitted 
to  terminate  the  lease  at  the  expiration  of  any 
year,  as  provided  by  the  statute.  In  order  to 
prevent  the  lessor  ezercisius  snch  risht 

Appeal  ftora  Superior  Court;  Obehalla  Oomi- 
ty;  Maaon  Irwlo,  Judge. 

Action  br  Thomas  J.  Watftlna  agaliut  Hm- 
'  17  Balch  and  another.  From  a  Judgment  for 
plalntlfr,  defoidantB  appeaL  Affirmed. 

W.  H.  Abel,  for  appelant!.  J.  A.  Hntohft' 
son,  for  respondent 

FULLERTON,  J.  This  is  an  action  under 
the  statute  of  forcible  entry  and  detainer. 
On  March  1,  1002,  the  respondent  and  the  ap- 
pellants entered  Into  an  oral  agreement 
whereby  the  respondent  undertook  to  lease 
to  the  appellants  certain  farm  lands  situated 
in  Chehalis  county  for  a  term  of  five  years, 
In  consideration  that  the  appellants  would 
daring  that  time  care  for  a  flock  of  goats  the 
reqwndent  intended  purchasing  and  putting 
on  the  land,  and  would  perform  work  and 
labor  In  clearing  and  Improving  the  land  to 
the  amount  in  value  of  $100  for  each  year 
during  the  term  of  the  lease.  Pursuant  to 
tbls  agreement,  the  appellants  entered  Into 
poseeealon  of  the  property  and  have  since  con- 
tinned  In  such  possession,  during  which  time 
they  have  carefully  cared  for  the  goats  and 
have  performed  work  and  labor  on  the  prem- 
ises in  the  way  of  permanent  Improvements 
Of  the  value  required  bj  the  terma  thereof. 
8SP.— 21 


Some  days  prior  to  March  1,  1906,  the  re- 
spondent served  written  notice  on  the  ap- 
pellants to  quit  and  surrender  the  possession 
of  the  premises  on  that  date ;  It  being  the  end 
of  the  third  year  of  the  term.  The  appellants 
refused  to  surrender  such  poss^lon,  where- 
upon the  respondent  brought  this  action  to  ob- 
tain snch  possession.  He  was  successful  in 
the  court  below,  and  ttie  appeal  la  from  the 
Judgment  in  his  favor. 

The  sole  question  presented  by  the  recwd 
is  the  validity  of  the  oral  lease.  The  ap- 
pellant concede  tbat  ordinarily  an  oral  lease 
of  real  prt^rty  for  a  longer  period  than  one 
year  is  void  under  the  statute  of  frauds,  but 
tliey  argue  that  because  of  the  peculiar  nature 
of  the  rental  they  were  to  attorn  for  the  use 
of  the  land,  this  caae  Is  dUferentlatod  trcm 
the  ordinary  oral  lease,  where  only  a  money 
rent  la  reserred,  and  presents  equitable  feat> 
ares  which  entitle  the  ai^tellanta  to  tiie  full 
oijoymrat  of  the  term.  Were  this  the  ordi- 
nary case  of  an  oral  lease  for  a  fixed  period, 
with  a  yearly  reservation  of  rent  and  a 
taking  of  possession  13iereunda^,  we  would 
have  no  hesitancy  In  holding  13iat  it  was  a 
tenancy  ftrom  year  to  year,  aa  ttw  statue  It- 
self provides  that  sndi  la  the  t^tect  of  an  oral 
lease  void  under  the  statute  of  frauds  which 
bas  been  thus  partially  performed.  The  stat- 
ute, after  providing  tbat  all  conveyances  of 
real  estate  or  Interests  therein,  and  all  con- 
tracto  evldCTdng  any  Incumbrances  thereon, 
shall  be  by  deed,  and  that  such  Instmments, 
other  than  a  lease  for  a  term  not  exceeding 
one  year,  shall  be  in  writing,  signed  and  ac- 
knowledged by  the  party  bound  th&rel/y,  pro- 
ridee  tbat  when  premises  are  rented  fOr 
an  ind^nlte  time,  with  monthly  or  other 
periodic  rent  reserved,  wuth  tenancy  shall  be 
construed  to  be  a  toaney  from  montit  to 
month,  or  from  period  to  period  on  which  rent 
Is  payable,  and  shall  be  terminated  written 
notice  of  80  days  or  more,  preceding  the  end 
of  any  of  such  months  or  periods,  given  by 
either  party  to  the  otbee.  An  oral  lease, 
therefore,  where  possession  of  the  property 
has  been  taken,  is  not  void  In  toto,  but  It  may 
not  be  a  lease  for  the  term  agreed  upon.  If 
the  rent  reserved  Is  to  be  paid  periodically,  It 
la  a  lease  good  for  one  of  such  perio*^  but 
subject  to  be  terminated  at  the  end  thereof,  or 
at  the  end  of  any  other  of  such  periods.  Thus 
under  the  statute  where  one  enters  into  the 
possession  of  real  property  imder  an  oral  lease 
for  a  definite  time,  with  periodic  rent  reserv- 
ed, be  Is  not  a  tenant  for  the  time  agreed 
upon,  but  a  tenant  from  period  to  period,  cor- 
responding to  the  times  on  which  rent  is  pay- 
able. Such  a  lease  can  he  terminated,  as  the 
stetnte  provides,  by  written  notice  given  at 
the  pr^K^ribed  time  before  the  end  of  such 
period.  Richards  v.  Bedelshetmer.  3ti  Wash. 
825.  78  Pac.  984;  Ovans  v.  Winona  Lumber 
Co..  80  Mtan.  61B,  16  N.  W.  404;  Morrill  t. 
Mackman,  24  Mich.  279,  9  Am.  B^.  124;  Ar- 
benz  V.  Exiey.  Watklns  de  Co.,  62  W.  Va.  476, 
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44  &  E.  149,  61  L.  B.  A.  957;  Coudert  T. 
Oohn,  118  N.  T.  S09.  23  N.  B.  208,  7  L.  B.  A. 
68,  16  Am.  St  Rep.  761;  Bosenblat  T.  Perklni. 
18  Or.  156,  22  Pac.  69a  6  L.  R.  A.  257;  Bard 
T.  Blston,  81  Kan.  278,  1  Pac.  5W;  18  Am. 
&  Eng.  Eac.  of  Law,  p.  104.  On  the  other 
hand,  the  courts  generally  hold  that,  where 
there  Is  an  entry  and  the  payment  of  rent  in 
advance  for  a  fixed  tena  under  an  oral  lease, 
the  lease  is  good  for  an  entire  term,  although 
the  lease  be  a  longer  term  than  Is  permitted 
by  the  statute.  This  on  the  principle  that 
It  would  be  permitting  the  statnte  to  pwpe- 
trate  rather  than  prevent  frauds,  if  there- 
nndw  a  landlord  may  accept  rent  tov  a  given 
term,  and  tboa  use  the  statnte  to  evict  the 
tenant  btfore  the  end  of  snch  term,  dark  v. 
Clark.  49  GaL  686;  Morrison  v.  Herrlck,  180 
IlL  631,  22  M.  B.  637;  Dundnl  v.  Dnnckel, 
141  N.  Y.  427,  36  N.  E.  406. 

It  Is  this  principle  that  the  ai^llants  seek 
to  taivoke  In  this  case,  but  we  think  the  finding 
of  the  court  too  meager  to  bring  them  within 
the  rulb  The  evidence  la  not  brought  ime  In 
the  record,  and  the  facts  most  rest  on  Ote  find- 
ings of  the  court  And,  wtdle  the  court  found 
that  permanent  improvements  had  been  made 
on  the  ivemlses  to  the  value  of  $800^  It  did  not 
find  whether  or  not  such  Improvements  In- 
creased tlie  rental  value  of  the  premises.  It, 
of  course  Is  Inferable  that  such  Improvements 
would  Increase  the  rental  value  to  srane  es- 
t»t,  but  the  amount  Is  ctmjecturalf  and,  as 
the  appellants  are  relying  on  an  equitable 
principle,  the  burden  was  upim  them  to  show 
that  they  would  suffer  some  material  Injury 
if  the  ordinary  rules  of  lav  were  enforced 
against  them.  This,  as  we  view  the  findings, 
they  have  not  done,  and  we  must  bold  that 
tliey  wwe  tenants  fnnn  year  to  year,  and 
subject  to  ouster  at  tiie  end  ct  each  yearly 
period. 

The  Judgment  Is  affirmed. 

MOUNT,  G  J.,  and  RDDKIN,  HADLEY. 
CBOW,  and  ROOT,  JJ.,  concur. 


DOBMAN  et  al.  v.  PLOWMAN  et  al. 

(Snpreme  Court  of  Washington.  Jan.  28, 1906.) 

Landlobd  and  Tenant— Uhaokrowledgbd 
Lease— Tebuination  . 

Ballinger's  Ann.  Codes  ft  St.  I  4568,  pro- 
vides that  leases,  though  in  writing,  are,  when 
nnackoowledged,  valid  for  a  period  not  exceed- 
ing one  year,  and  by  section  4569,  when  premises 
are  rented  for  an  indefinite  time,  with  periodic 
rent  reserved,  the  lease  may  be  terminated  by 
either  party  by  a  written  notice  given  thirty 
days  preceding  the  end  of  any  period.  Held 
that,  though  there  had  been  part  performance 
of  an  unacknowledged  lease  of  land  for  four 
3'eara,  the  lease  was  terminable  at  the  end  of 
the  first  year  by  proper  notice,  whether  the  first 
section  means  that  an  unacknowledged  lease  for 
a  term  longer  tban  one  year  is  valid  as  a  lease 
for  one  year  only,  or  means  that  aoch  a  lease 
is  void  from  its  Inception,  since,  under  the 
second  construction,  the  lease  was  governed  by 
the  second  section. 


Appeal  from  BuperlOT  Court  WMtman 
County ;  8.  3.  Chadwick,  Judge. 

Action  by  Ortho  Dorman  and  others  against 
Lk  Plowman  and  others.  From  a  Judgmmt 
In  favor  of  defendanti,  plalntUCs  appeal.  Af< 
firmed. 

Oaltagher  ft  Thayer,  for  appellants.  J.  N. 
Plddrell,  for  respondents. 

FDLLBBTON.  J.  On  December  24,  1903, 
the  reqpondoits  L.  Plowman  and  Jennie  M. 
Plowman  entered  Into  a  written  lease  with 
the  appellants,  by  the  terms  of  which  they 
leased  to  the  qipellants  certain  farm  lands 
which  tbey  owned  for  a  term  of  four  years, 
at  a  yearly  rmtal  of  $400.  The  lease  was  not 
acknowledged,  and  the  zespondoitB,  treat- 
ing it  as  a  lease  from  year  to  year,  served 
upon  the  appellants  a  written  notice  to  quit 
and  surrender  the  premlsee  at  the  end  of 
the  first  year  thereof,  via.,  December  24, 
1904.  On  that  date,  finding  no  one  in  the 
actual  poasesfllon,  the  respondents  re^tered, 
and  subsequently  sold  the  property  to  the 
resptmdento  Pierce.  This  action  was  brought 
by  the  leasees  to  reoovw  the  possession  for 
the  remainder  of  the  unexpired  term.  The 
trial  court  held  the  lease  valU  as  a  lease  of 
the  property  for  a  period  of  one  year,  but 
Invalid  because  not  aiftnowledged  as  to  the 
remainder  of  the  term,  and  entered  Judgment 
tor  the  lessors. 

It  Is  the  contention  of  the  aroellante 
that  a  contract  In  writing  pturpcntlng  to  con- 
vey or  create  an  Interest  to  or  Incumbrance 
on  ml  proper^  is  valid  under  the  statntee 
of  this  states  although  not  acknowledged, 
whenever  accompanied  by  part  pofimnancet 
snch  as  pigment  of  the  consideration  or  a 
part  thereof,  or  a  voluntary  delivery  of  pos- 
session under  the  terms  of  the  contract  This 
court  has  held  in  a  numbor  of  cases  tiiat  oim- 
tracts  to  convey  land,  or  to  create  tocnm- 
brances  thereon,  were  valid  as  between  the 
parties,  where  there  had  been  a  substantial 
part  performance  althoi^h  not  executed  with 
the  formalities  required  by  statute,  but  we 
think  these  cases  are  distinguishable  from 
the  one  at  bar.  They  proceed  on  the  theory 
that  equity  will  relieve  from  the  statute  of 
frauds  whenever  the  enforcement  of  the  stat- 
ute vrlll  enable  the  party  seeking  to  enforce 
It  to  perpetrate  a  fraud  upon  the  other  party; 
while  the  statute  itself  has  tmdertaken  to 
define  the  rights  of  parties  who  have  taken 
possession  of  property  under  a  void  or  de- 
fectively executed  lease,  and  paid  rent  for  a 
given  period  only.  By  statute  It  Is  expressly 
provided  that  leases,  although  in  writing,  are, 
when  without  acknowledgment  valid  for  a 
period  not  exceeding  one  year.  Bal]lnger*a 
Ann.  Codes  ft  St  {  4568.  And,  also,  that 
when  premises  are  rented  for  an  Indefinite 
time,  with  monthly  or  other  periodic  rent 
reserved,  such  tenancy  sball  be  construed 
from  month  to  month  or  from  period  to 
period,  according  to  which  such  rmt  Is  pay- 
able, and  that  such  a  lease  may  be  terminated 
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b7  either  party  by  written  notice  given  SO 
days  or  more  preceding  the  end  of  any  «acix 
month  or  period.  Id.  I  4569.  The  first  of 
these  sections  Is  capable  of  different  constmc- 
tlons.  It  may  mean  that  an  nnacknowledged 
lease  for  a  term  longer  than  one  year  Is  valid 
as  a  lease  for  one  year  only,  or  it  may  mean 
that  snch  a  lease,  being  for  a  prohibited 
period,  is  TOld  from  Its  Inc^tion.  Bnt,  which- 
ever of  these  may  be  the  true  construction, 
it  is  not  necessary  to  determine  here,  as 
either  reaches  the  same  result  If  the  first 
be  adopted,  there  can  be  no  further  question 
as  to  the  correctness  of  the  Judgment,  since 
the  lease  expired  by  Its  own  terms  on  De- 
cember 24,  1904,  and  the  respondents  bad  the 
right  of  re-entry  on  that  day,  and  did  no 
more  than  ezerdse  that  right  when  they 
took  possession  and  ousted  the  appellants. 
On  the  other  hand,  if  the  second  construction 
Is  to  be  adopted,  the  second  section  of  the 
statute  above  cited  governs.  That  section 
would  make  the  lease  one  for  an  Indefinite 
time  with  periodic  r^t  reserved,  and  hence 
terminable  at  the  option  of  either  party  by 
notice  given  30  days  preceding  the  end  of 
any  one  of  snch  periods.  Watklns  v.  Balch 
(Wash.)  83  Pac.  321.  Therefore,  by  entering 
and  paying  rent  for  one  year,  the  appellants 
did  not  acquire  a  right  to  the  fnll  term.  The 
lease  was  terminable  by  either  party  at  the 
end  of  any  year,  and  was  terminated  by  the 
written  notice  given  by  the  respondents. 

The  further  contention,  namely,  that  the 
appellants  are  entitled  to  equitable  relief 
because  they  purchase  of  the  respondents  a 
>  band  of  cattle  as  a  part  consideration  of 
the  lease,  we  think  Is  founded  on  a  mistaken 
view  of  the  evidence.  The  appellants  did 
purchase  of  the  respondents  a  band  of  cattle, 
but  we  think  the  view  of  the  trial  court  that 
this  purchase  formed  no  part  of  the  con- 
Bldravtlon  f6r  the  lease  Is  the  true  one. 

The  judgment  is  affirmed. 

MOUNT,  a  J.,  and  HADLBT,  BUDKIN, 
OBOW,  and  BOOT,  J  J.,  concur. 


WILLIAMS  T.  BALLARD  LUMBER  GO. 
(Supreme  Court  of  Washington.   Jan.  5,  1906.) 

1.  NEOUOEnCE  —  CONTBIBUTOBT  NB6I.10EKCE 

—What  OONSTixnTEs. 

In  order  to  charge  an  injured  person  with 
contrlbutoiy  negligence,  it  must  appear  tliat 
some  act  or  omission  on  his  part  caused  or  con- 
tribnted  to  cause  the  injury,  and  tbat  such 
act  or  (Httission  was  not  such  an  one  as  would 
have  been  done  or  omitted  by  a  person  of  ordi- 
nary prudence  under  the  circumstaaces. 

[Bd.  Note. — For  cases  in  point,  see  voL  87, 
Gent  Dig.  Negligence,  H  SS.  112.] 

2.  Sami— QnssnoN  wr  Covn  on  Jttbt. 

Where  the  court  can  say  from  the  evidence 
that  ordinarily  intelligent,  reasonable,  and  fair- 
minded  men  would  not,  and  should  not,  believe 
tbat  plaintiff  was  acting  as  an  ordinarily  pru* 
dent  person  would  have  acted  under  the  same 
cireomstances,  the  question  of  plaintiff's  con- 
tributory neillgence  u  for  the  oonrt,  and  a  non- 


suit <Hr  directed  verdict  should  be  zranted ;  but 
where  the  evidence  is  such  that  the  court  be- 
lieved that  intelligent,  reasonable,  and  fair- 
minded  men  might  properly  differ  as  to  whether 
plaintiff's  conduct  was  such  as  might  have  cliar- 
acterized  a  man  of  ordinary  prudence  under  the 
same  conditions  and  dreomstaDras,  the  question 
of  owtributoiy  negU^nce  is  for  the  Jury. 

[Ed.  Note.— For  cases  In  point,  see  vtA.  87» 
GenL  Dig.  Negligence,  H  28tt.  ^1,  296,  299^ 
SS3-346.] 

8.  BiASTEB  AND  SBBVANT— IlUTTBIES  TO  SlBV- 
AUT  —  CONTBIBUTOKT  NeOUGBNCB  —  QDXS- 
TION  FOB  JlIBT. 

Id  an  action  for  injuries  to  a  servant  caused 
by  his  suddenly  and  impulsively  moving  his  hand 
so  as  to  involuntarily  bring  it  in  contact  with 
revolving  cogwheels,  of  the  presence  of  which  he 
knew,  bnt  had  momentarily  forgotten,  because 
startled  by  the  sudden  and  anexpected  starting 
of  a  machine  mider  which  he  was  stooping, 
whether  or  not  plaintiff  was  guilty  of  contribn- 
tory  negligence  neU,  under  the  evidence,  a  ques- 
tion for  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  H  1089-1182.] 

4.  SaMX  —  NKGUOBnCB  or  MASnEB— BXPOflBB 

Machinebt. 

The  maintenance  of  exposed  cogwheels  at  a 
place  near  which  servants  must  necessarily 
work,  when  It  Is  easy  and  practicable  to  cover 
such  wheels  at  a  slight  expense,  la  negUgenoi 
on  the  part  of  the  master. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84* 
Cent.  Dig.  Master  and  Servant,  |  229.] 

6.  Same— PBOxniAix  Causc. 

Negligence  of  the  master  In  maintaining  ex. 
posed  cosrwheels  at  a  place  near  which  servants 
were  obliged  to  work,  and  in  permitting  the 
machinery  to  get  hito  a  defective  condition,  by 
reason  of  which  the  cogwheels  started  tivto- 
maticallr  by  the  starting  of  other  machinery 
which  flbould  not  have  affected  them,  was  a 
proximate  cause  of  injury  to  a  servant  who  in- 
voluntarily thrust  his  baud  into  the  cogwheels 
when  startled  by  tiie  sudden  starting  of  tb* 
machinery. 

6.  Sahb— GOnOUBBBRT  Nbousknob  ow  Sbbt- 

ANT. 

Where  a  master's  negligence  contributes  as- 
proximate  cause  to  an  Injury  to  a  servant,  he  Is 
responsible  therefor,  although  the  negligent  act 
of  a  fellow  servant  also  contributes  to  produce 
the  injury. 

[Ed.  Note. — ^For  caaea  In  point  see  voL 
Cent  Dig.  Master  and  Servant  SI  K1S-S84.] 

7.  Sakx  —  AssuKFTion  or  Risk  —  Stateubks 
or  DocTBinE. 

Ordinarily  a  servant  employed  to  work 
about  dangerous  machinery  asnmes,  in  the  ab- 
sence of  a  statute  otbowise  providing,  the  even, 
apparent  and  obvious  dangers  thereof,  and  the 
dangers  whicti  he  knows  or  should  know  to  be 
naturally  or  necessarily  incident  to  his  employ- 
ment; bnt  he  does  not  asnme  the  risk  of  dan- 
gers which  are  not  open,  apparent  or  obviouSr 
and  of  which  he  does  not  know  and  has  no  rea- 
son to  expect  to  be  incident  to  his  work. 

[Ed.  Note. — For  cases  in  point  see  voL  3^ 
Cent  Dig.  Mastw  and  Servant,  H  B74-«00^ 
610-624.] 

8.  Save— Qvnnon  tob  Jtrsr. 

Whether  a  servant,  injured  by  Involuntarily 

tiirustlng  his  band  into  cogwheels  when  startiea 
by  the  Budden  starting  of  other  machinery,  as- 
sumed the  risk,  was  a  question  for  the  jury, 
where  the  servant  knew  the  exposed  dangeroiu 
oondlticm  ot  the  cogwheels,  but  did  not  know 
of  defects  In  the  machinery  which  caused  the 
cogwheels  to  improperly  start  automatically. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Maater  and  Servant  H  lOOS-lOBSJ 
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0.  Atfeai<— Rimw  OF  VAcm-ContJumrm- 

uns  OF  Vebdict. 
A  verdict  BUK>orted  bj  a  inffldent  amount 
of  competent  evidence  to  take  the  case  to  the 
jury,  and  suatained  by  the  trial  coart,  ii  con- 
clusive on  appeal. 

[Ed.  Note. — For  caaea  in  point,  see  T<ri.  8, 
Cent  Die  Appeal  and  Brrar,  H  80i8-f»5a] 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judges 

Action  by  Charles  A.  WlIiiamB  againat  the 
Ballard  Lumber  Company.  From  a  Judg- 
ment for  pialntifl,  defuidant  appeala.  Af- 
firmed. 

Q.  M.  Emory,  for  appellant  James  Mc- 
Neny  and  8.  H.  Steele,  for  respondent 

ROOT,  jr.  Respondent  recovered  a  judg- 
ment of  f 1,076  in  the  superior  court  for  dam- 
ages occaRloned  by  having  bis  hand  crushed 
between  the  cogwheels  on  the  side  of  a  plan- 
er In  the  mill  of  appellant  for  whom  he 
was  wording.  The  facts  as  admitted  and  re- 
vealed by  the  evidence  were  about  as  follows : 
The  machine  upon  which  the  plaintlfE  was 
Injured  is  known  as  a  *'Hoyt  Planer,  No.  11," 
and  consists  of  an  iron  frame  or  bed  nearly 
14  feet  long.  The  bed  of  the  machine  is  3 
feet  4  inches  wide,  and  2  feet  4  Inches 
above  the  ground.  Upon  the  bed  of  the  ma- 
chine are  three  sets  of  rollers;  each  set  con- 
sisting of  two  steel  cylinders,  one  placed 
above  the  other,  the  function  of  which  Is 
to  carry  the  lumber  through  the  machine  and 
bold  it  In  place  against  the  planing  knives. 
The  first  set  of  rolls  are  about  5  feet  away 
from  the  front  of  the  machine  where  the 
feeder  stands.  The  distance  between  the 
firat  set  of  rolls  and  the  second  set  of  rolls 
Is  2%  feet;  tlw  distance  between  tbe  second 
and  the  last  set  of  rolls  is  about  4  feet  It 
'  la  between  the  last-named  sets  that  the 
knives  which  plane  the  boards  are  situated. 
Bach  set  of  rolls  is  equipped  with  four  cogs 
g<wred  together  in  such  a  manner  that  tli^ 
rsTolTC,  thereby  causing  the  rolls  to  turn. 
These  cogs  are  9-  inches  in  diameter,  and 
each  pair  of  the  Itft-band  cogs  is  so  arranged 
as  to  afftnd  an  opening  as  much  as  8  Inches, 
■o  as  to  aonmuiodate  a  piece  of  lumber  of 
that  thickness.  These  are  known  as  ex- 
panslitti  gears.  Tbe  planer  In  question  lay 
east  and  west  In  tbe  mill;  the  operator  stands- 
lag  in  front  of  the  madtilne  at  Its  east  end. 
At  tbA  northwest  comer  of  t^e  planer  were 
tbe  cogs  upon  which  the  plaintiff  was  Injured. 
Near  the  rear  or  west  end  of  the  machine, 
the  plaintiff  was  kneeling  Just  prior  to  his 
Injury.  The  top  of  the  two  upper  cogs  Is 
guarded  with  an  baa  strap  conforming  to 
the  contour  of  the  cogs  and  covering  one-half 
of  their  drcumferoice.  Tbe  two  right-hand 
cogs  at  the  comer  Indicated  mesh  inwards, 
so  that  any  object  touching  them  at  their 
point  of  contact  and  coming  from  the  west 
would  be  drawn  between  them  and  crushed. 
At  the  east  end  of  the  machine  the  operator 
stands  and  feeds  tbe  lumber  Into  the  ma- 


chine. It  is  customary  to  stort  the  machine 
by  taking  hold  of  the  lerer  Just  to  the  right 
of  tbe  large  pulley  on  the  right  of  the  ma- 
chine, and,  by  ain>lylng  that  lever  and  the 
Idler,  which  Is  attached  to  it,  to  the  main 
power  belt  which  extends  from  the  pulley 
near  the  roof  to  one  attached  to  the  counter- 
ghaft  on  the  floor,  power  is  communicated  to 
the  belts  on  the  right  of  tbe  machine  and 
which  opmte  tbe  knives  alone.  To  the  left 
of  tbe  machine  Is  another  driving  pulley 
around  which  is  a  belt  which  goes  around 
the  dtlren  pulley  at  the  west  end  of  tbe  ma- 
chine. The  belt  and  pulleys  on  the  left  side  of 
the  planer  operate  the  cogs  and  rolls  which 
carry  tbe  lumber  through  the  machine.  The 
power  is  applied  to  the  feed  belt  by  taking 
the  left-band  lever,  to  which  is  attached  an 
idler,  and  pressing  it  upon  the  belt  In  ques- 
tion. The  feed  rolls  are  not  supposed  to  be 
placed  In  operation  unless  the  left-band  tight- 
ener is  applied  to  the  feed  belt  The  distance 
between  the  right-hand  and  tiie  left-hand 
tightens  Is  about  6  feet 

Some  of  the  plalntifTs  witnesses  testified 
that  the  feed  rolls  and  cogs  on  the  planer 
started  of  themselves  by  the  application  of 
the  rli^t-hand  or  main  tlghteaex  alone,  and 
without  the  application  of  tbe  feed  tightens; 
which  was  Intended  for  that  purpose.  Plaln- 
tifTs  witnesses  also  testified  that  there  was  a 
crack  In  the  bed  of  tbe.  machine  near  tbe 
front  rolls;  that  the  driven  pulley  on  the  leftr 
hand  side  wobbled;  that  the  teed  belt  tight- 
ener was  too  short;  that  the  beit  operating 
tbe  fded  gear  was  too  tight,  and  was  in  the 
habit  of  running  up  m  the  flT»^ghths  inch 
flange  on  tbe  driven  feed  gear  pulley  on  the 
left-band  side.  There  was  testimony  tokd- 
log  to  show  that  the  planing  mill  In  gnestion 
was  an  old  pattten,  and  out  of  r^lr;  that 
the  frame  thereof  had  been  broken  and  mend- 
ed; that  Its  shafts,  pulleys,  and  gear  were 
badly  out  of  line;  that  tbe  drivon  pulley 
on  the  feed  gear  belt  wobbled,  and  the  belt 
frequently  ran  on  its  flanges;  that  tbe  teed 
gear  lever  had  been  broken  and  shortened; 
that  In  rainy  weatiier  tbe  feed  gear  belt  ran 
In  the  water,  and  was  wet  and  unreliable  and 
caused  shavings  and  other  wBcIlj  matter  to 
adhere  thereto,  and  such  belt  was,  by  reason 
of  being  wet;  subject  to  the  elements  and  con- 
tracted and  expanded.  Thore  was  some  evi- 
dence to  the  effect  that  sold  machine  had 
been  In  an  Improper  condition  and  tiie  feed 
gear  thereof  had  been  customarily  starting 
itself  automatically  for  months  before  plain- 
tiff was  Injured;  that  appelant  knew  of  all 
of  said  defecto  and  dangers,  and  tiie  respond- 
ent had  no  knowledge  thereof;  and  tiiat  the 
appellant  failed  and  neglected  to  warn  or 
caution  the  re^ndeit  against  danger  from 
automatic  starting.  Two  experts  testified 
for  the  plaintiff  that  a  machine  which  starta 
automatically  and  in  In  the  condition  de- 
scribed by  the  plaintiff's  witnesses  Is  not  In 
proper  repair,  and  that  it  was  practicable 
to  oovor  cogs  such  as  the  <meB  which  injured 
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tbe  plolDtUTs  band.  One  wltneas  teetUed 
that  It  was  cnatomaiT  In  the  state  of  Waab- 
Inston  to  booA  aniA  cogs,  bat  tbe  aame  vit- 
neaa  admitted  that  be  did  not  know  the 
cnitom  as  to  hooding  cogs  In  Ballard  where 
tUa  mill  was  sltnated.  The  plaintiff  was 
25  yeaza  old  at  tba  date  of  bis  tnjniT'  He 
had  been  a  mlllwrlgtat  for  about  9  years, 
and  bad  ircnrked  azoond  sawmlUs  since  cblld- 
bood.  The  greater  part  of  Us  experience  as 
a  mill  band  bad  consisted  in  mnnlng  an 
•dger.  Respondoit  testified  that  be  express- 
ly told  tbe  foreman*  at  the  time  of  bis  em- 
pKqrmoit,  tbBt  be  was  not  a  planing  mill 
man;  tbat  he  was  only  hired  to  "fill  in  with" 
f&r  a  few  days;  that  he  bad  bea  at  woric 
00  tbe  macUne  Ato  days  before  tbe  injary; 
Uiat  bis  experience  wltti  planing  machines 
of  any  kind  wu  very  limited;  and  tiiat  he 
was  wltbont  aoy  as  to  a  machine  like  the 
me  in  qoestlon—all  of  which  the  aroellant 
knew.  He  was  familiar  wltti  the  sltoatlon 
of  the  partlcnlar  coga,  and  knew  tbat  tiiey 
would  Iqjnre  his  band  If  It  came  In  contact 
with  them.  He  had  worked  upon  the  planer 
In  qnestlon  a  little  over  five  days  before  his 
band  was  Injured.  He  bad  started  up  the 
machine  a  number  of  times  himself,  and 
knew  tbB  noise  that  It  made  with  the  feed 
gear  In  operation,  and  tta  sotmd  when  at  rest 
He  had  frequently  seen  the  knives  on  tbe  mc> 
dilne  changed.  The  plaintiff  claimed,  how- 
ever, that  on  tbe  occasion  of  his  Injury  he 
did  not  know  fliat  the  ma<Aine  was  to  be 
started  op.  Between  10  and  11  o'clock  on 
tbe  morning  of  March  U,  1908.  the  day  of 
his  injury,  the  plaintiff  had  cnt  all  of  the 
lumber  be  bad  on  bis  tmcks,  and  shut  bis 
maebbne  down.  He  wmt  to  the  back  end 
of  the  machine  on  tb»  aonth  side.  Avey,  oob 
of  anwllanlfs  foremoi.  then  ordered  him  to 
clean  out  the  shavings  from  undor  the  ma- 
chine, tbim  he  proceeded  to  do  at  the  north- 
west eonm.  Paul  Klrkoidall,  a  fellow  la- 
borer of  respondent,  worked  at  the  trimmer 
to  tbe  west  of  the  planer.  Just  before  his 
eonveisatlon  with  Avey  respondent  asked 
Klrkendall  If  he  was  going  to  change  the 
knives  on  the  machtaie,  and  Klrkendall  re- 
plied tbat  he  did  not  know.  Tbe  attitude  of 
plaintiff  Immediately  before  bis  Injury  was 
as  ftMlows:  He  was  kneeling  npon  tbe  floor 
on  one  knee,  with  bis  bead  partly  under  tbe 
northwest  comer  of  tbe  machine,  with  his 
right  band  engaged  In  ptwblng  shavings  up 
tbe  blower,  and  with  bis  left  band  resting 
on  tbe  bed  of  the  machine,  between  eight 
Inches  and  one  fbot  from  tbe  point  of  con- 
tact of  tbe  two  Inmesblng  cogs.  It  appears 
that  at  tbls  time  "Puul  Klrkendall.  the  trim- 
merman,  had  been  ordered  by  Avey.  tbe  fore- 
man, to  leave  bis  position  as  trimmer  and 
change  the  knives  on  the  planer,  tn  order 
to  do  this,  It  wfts  necessary  to  run  from  tbe 
machine  Uw  last  board  of  ttie  truck  load  Wil- 
liams bad  beoi  euttlDg.  Klrkendall  accord- 
ingly went  around  to  tbe  east  end  of  tbe 
planer  and  applied  the  main  tightener. 


There  was  a  sharp  conflict  of  evidence  as  to 
whether  Klrkendall  had  started  up  the  feed 
rolls  by  tbe  application  of  tbe  main  tlgbten- 
er  alone,  or  whether  be  had  put  them  In  mo- 
tion by  applying  the  feed  lever.  Tbe  plain- 
tiff testified  tbat,  at  the  time  bis  band  was 
caught  In  tbe  cogs,  he  looked  toward  the 
front  end  of  the  machine  and  saw  Klrktti- 
dall  standing  at  flw  main  idler  at  tibe  norOt- 
east  comer  app^ing  It  to  tbe  power  belt 
Plaintiff  also  testified  that,  while  he  was  In 
the  attitude  described,  using  his  right  band 
and  with  bis  left  band  resting  on  the  bed 
of  tbe  planer,  bis  attention  was  attract- 
ed by  a  noise  of  some  kind;  that  he  was  so 
startled  and  frU^toked  1^  the  sound  that,  In 
attempting  to  arise  from  his  position  on  tbe 
floor,  be  put  his  hand  into  the  cogs,  where 
It  was  cut  off.  He  also  statsd  ttuA  he  did 
not  Intend  to  put  his  band  into  the  cog,  and 
tbat  bis  motbm  In  so  doing  was  tnvoluntery, 
the  cogwheels  betog  not  mncb  higher  than 
his  waist;  that  be  was  under  said  machine 
and  not  expecting  it  to  start,  when  be  heard 
tbe  machine  In  motion;  that  mechanically  he 
made  a  natural,  qui<A  movement  to  get 
from  under  the  machine  and  away  from 
danger,  and  in  doing  so,  and  while  his  bead 
was  under  tbe  machine,  bis  hand  was  moved 
some  eight  tnches  Instantly  and  mechanical- 
ly, and  caught  In  these  opeu,  dangerous,  and 
unguarded  cogs,  so  running  automatioUly; 
that  bad  the  cogs  to  which  plaintiff  was  to- 
Jured  not  sterted  until  the  lever  on  the  aonth 
side  (which  operated  them  and  tightened  the 
belt  Oiat  propelled  said  cogs)  been  pulled 
forward  and  the  idla  placed  upon  tiiat  belt 
plalntlfl  would  have  bad  ample  time  to  have 
escaped  from  under  said  macUne  safely,  and 
to  have  walked  many  feet  while  said  cogs 
remahied  at  rest;  that  Ok  autonwtic  starting 
of  Uiese  feed  gear  cogs  put  platotlff  In  Imme- 
diate peril;  tbat  they  could  have  beoi  pro- 
tected and  guarded  with  a  trifling  expense 
Tbe  testimony  of  the  defense  was  directed 
toward  the  following  Issues ;  Witnesses  tes- 
tified that  tbe  automatic  starting  referred  to 
was  not  nnusual ;  that  the  machine  In  ques- 
tion was  In  p»tect  order  at  the  time  of  the 
Injury  to  the  platotiff ;  that  It  was  unusual 
and  Impossible  to  guard  expansion  gears  such 
as  tbe  ones  In  question;  tbat  all  modem 
planers  are  provided  with  open  cogs;  that 
the  condition  of  the  belt  the  mmded  bed,  and 
the  short  lever,  had  nothing  to  do  with  the 
automstic  starting  of  the  machine ;  and  that 
tbe  planer  would  not  .  start  automatically 
under  any  drcumstances  with  the  pressure  of 
tbe  rolUi  upon  a  board.  At  the  close  of  the 
plaintiff's  case,  tbe  defoidant  moved  for  a 
verdict  of  n<Hi8ult  on  tbe  ground  tbat  the 
plaintiff  had  tailed  to  show  any  negligence 
which  contributed  to  the  plaintiff's  Injury; 
tbat  the  plalntllTs  contributory  n^Ilgence 
was  the  proximate  cause  of  bis  Injury ;  that 
his  Injury  was  the  result  of  aseumed  risks, 
and  was  also  caused  by  the  negligent  act  of  a 
fallow  Borant  A  motion  for  nonsuit  was 
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made  and  denied,  and  an  exertion  allowed. 
The  defendant,  at  tbe  end  of  all  tbe  testi- 
mony, requested  tbe  court  to  charge  the  Jury 
that  It  was  their  duty  under  all  the  erldence 
to  render  their  verdict  In  favfff  of  tbe  defend- 
ant This  the  court  declined  to  do.  and  the 
defendant  duly  executed.  Tbe  Jury  returned 
a  verdict  In  the  sum  above  mentioned.  A 
motion  for  new  trial  having  been  Interposed 
and  ovwruled,  Jodgmoit  was  entered  upon 
said  verdict  Fnm  tbla  Judgment  defendant 
appeals. 

Tbe  appellant  assigns  but  two  errors: 
first  that  the  court  erred  In  refusing  to  grant 
defendant's  motion  for  nonsuit;  second,  that 
tbe  court  ^ed  in  refusing  to  grant  defend- 
ant's request  a  peremptory  Instruction. 
These  arrors  are  8upp<H^ed  in  argummt  un- 
der four  heads,  as  follows:  (1)  That  the 
platntUt  was  guilty  of  contributory  n^ll- 
graice  preclusive  of  recorwy;  (2)  that  if 
there  was  negligence  on  the  part  of  the  de- 
fendant it  was  not  the  proximate  cause  of 
plaintiff's  injury;  (8>  that  the  proximate 
cause  of  tbe  injury  to  raqrandent  was  tbe 
negligent  act  of  a  fellow  sorant  mingled 
with  his  own  contributory  negligence;  (4) 
that  respondent  assumed  the  risk  of  dan^s 
which  caused  bis  Injury. 

To  charge  a  plaintiff  in  an  action  of  this 
cbaracter  with  contributory  negligence,  It 
must  appear  that  some  act  or  omission  on  bis 
part  caused  or  contributed  to  the  cause  of 
bis  injury,  and  that  bu(^  act  or  omission  on 
blB  part  was  not  such  an  act  or  wnlsslon  aa 
would  have  been  done  or  omitted  by  a  person 
•of  mrdlnary  prudence  under  the  same  dreum- 
Btances.  As  to  whetbw  a  person  of  ordinary 
prudence  would  have  done  or  omitted  to  do 
such  act  presoits  a  question  which  is  some- 
times tot  the  court  and  sometimes  for  the 
Jury  to  decide.  If,  from  the  evld^ce  and 
facts  In  a  given  case,  tbe  court  can  say  tbat 
ordinarily  Intelligent,  reasonable,  and  fair- 
minded  men  would  not  and  ought  not  to,  be- 
lieve that  said  plaintiff  was  acting  as  an  or- 
dinarily prudent  man  would  have  done  under 
the  same  circumstances,  then  It  is  a  question 
for  tbe  court  and  a  motion  for  a  nonsuit 
Jndgmoit  or  directed  verdict  should  be  sus- 
tained. On  the  other  hand,  If  the  evidence, 
facts,  and  circumstances  are  such  tbat  tbe 
court  believes  that  such  men  might  properly 
differ  as  to  wbetber  or  not  the  conduct  of  a 
plaintiff  was  such  as  might  have  character- 
ized a  man  of  ordinary  prudence  surrounded 
tbe  same  conditions  and  circumstances, 
then  it  is  a  question  to  be  submitted  to  the 
Jury.  Hence,  it  is  for  us  to  decide  wbetber 
or  not  the  facts  and  circumstances  revealed 
by  tbe  evidence  here  were  such  that  ordinari- 
ly Intelligent,  reasonable,  fair-minded  men 
might  differ  on  the  question  indicated.  Tbe 
plaintiff,  at  the  time  and  Immediately  prior 
to  tbe  accident  was  In  a  stooping  or  kneel- 
ing posture,  with  bis  head  and  shoulders  pro- 
jected nndor  a  large,  powa fnl,  and  dangerous 
machine.  This  machine  was  suddenly,  and 


to  falm  unexpectedly,  set  in  motKm.  B»  ucyw 
he  was  startled  by  tbla  occurroice.  and 
suddenly  and  ImpnlslTely  moved  hla  band  in 
sucb  a  way  as  to  brlns  It  loToluntarUy  in 
contact  with  the  revolving  cogwheels.  He 
bad  known  of  these  cogwhe^  and  of  the 
danger  appertaining  thereto;  but  at  this  in- 
stant with  bis  head  under  tbe  madiine  and 
bis  face  turned  from  said  wbeds,  and  a  por- 
tion of  the  machine  being  betweco  his  bead 
and  said  wheels,  the  existence  of  such  danger* 
ons  cc^wheels  was  for  the  moment  fbrgottm. 
Tbat  be  should  suddenly  move  his  hand  or 
throw  it  up  in  order  to  assist  In  getting  from 
under  tbe  machine  and  rising  to  bis  feet  would 
seem  to  be  a  very  natural  movement  tor  a  pa- 
ean so  sltuatM  to  make  under  Ibo  drcnmstan- 
ces  mentioned.  At  least  we  cannot  say,  as  a 
matter  of  law,  that  no  ordinarily  intelligent 
reasonably  fair-minded  man  would  think 
such  a  moTonent  nmslstent  with  what  a  man 
of  ordinary  prudence  might  have  done  under 
the  same  drcumatances.  In  the  light  of  tbe 
substantial,  competent  evidence  on  behalf  of 
the  plaintiff,  touching  tbe  situation  and  cir- 
cumstances, and  tbe  admitted  facts  and  con- 
ditions relative  thereto,  we  think  tbat  tbe 
question  of  whether  or  not  the  plaintiff  was 
guilty  of  contributory  negligence  was  a  proper 
one  for  tbe  Jury ;  and,  tbe  latter  having  pass- 
ed upon  tbe  same  adversely  to  ai^Uant 
we  are  bound  thereby.  That  momentary  for- 
getfnlness  of  a  known  dangw  does  not  of  It- 
self, as  a  matter  of  law,  necessarily  consti- 
tute otmtrlbutory  negligence  on  tbe  part  of 
tbe  one  injured  by  reason  of  said  danger  has 
been  heretofore  beld  by  this  court  J<ndan 
T.  Seattle,  26  Wash.  61,  66  Pac.  114. 

Aa  to  the  question  of  proximate  cause,  it 
cannot  be,  and  is  not  by  appellant  seriously 
argued,  that  tbe  maintenance  of  these  exposed 
cogwheels,  where  respondent  and  other  work- 
men must  necessarily  work  In  close  proximity 
to  them,  was  not  in  itself  n^ligence  without 
which  this  accident  would  act  have  occurred. 
Tlie  presence  of  these  ecposed  ct^s  cwtainly 
contributed  to  tbe  proximate  cauae  of  plaln- 
tUTs  injury.  It  must  also  be  remembered 
that  there  was  evidence  on  the  part  of  the 
plaintiff  which  tended  to  establlah  the  fact 
that  If  the  machine  bad  been  in  proper  re- 
pair, the  cogwheels  would  not  have  started 
for  some  moments  after  the  other  part  of  the 
machine  was  In  operation,  and  plaintiff  would 
have  had  plenty  of  time  to  have  removed 
from  tbe  dangerous  position  which  he  was  In. 
From  tbe  evidence  adduced  In  behalf  of  re- 
spondent It  appears  that  tbe  proximate  cause 
of  this  -Injury  was  made  up  of  three  el^ente: 

(1)  Themalntenanceby  themlUoompanyoftbe 
cogwheels  Is  an  unnecessarily  and  Imintqpsrly 
exposed  condition,  when  It  was  easy  and 
practicable  to  cover  them  at  slight  expokse; 

(2)  tbe  unexpected  starting  of  a  portion  of  t2w 
machine  by  respondent's  fellow  workman, 
EIrkendall ;  ^)  tbe  defective  condition  of  the 
machine  and  ite  appurtenances,  by  reason  of 
which  these  cogwheels  automatically  and  un- 
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ezpeetedly  started  when  tiie  lever  and  Idler 
vere  applied,  wblch  staonld  liaTe  set  In  mo 
tlm  the  plaidnc  knlTes  oul^.  Tvro  of  tbese 
dements  thus  contribntlng  to  the  proximate 
cause  are  chargeable  to  the  negllgrace  of  the 
deftedant.  The  otlier  was  Uie  foult  of  re- 
qwndenl^  fellov  sorvant  Where  a  dtfen^ 
anf  s  negligence  Is  shown  to  have  contrlb- 
ated,  with  that  of  a  Uilrd  prawn,  to  produce 
the  proximate  caxue  of  an  injory  to  another, 
such  defaidont  Is  diargeable  as  if  solely  re- 
VMnialble  for  tlie  proximate  eanse.  BBkildaen 
T.  Seattle,  20  Wash.  S83,  70  Pac.  64.  If  a 
fellow  workman  of  plaintiff,  by  starting  13ie 
machine  at  the  time  he  did,  also  contributed 
to  the  proximate  caiwe,  this  would  not  relieve 
ttie  appellantv  as  it  has  beoi  heretofore  held 
by  this  conrt  that,  where  the  negligence  of  the 
master  and  a  fellow  servant  combine  to  ae- 
ate  a  pro^mate  cans^  Ute  master  is  chazge- 
able.  Ralph  v.  American  Bridge  Co.,  80 
Wash.  SOO,  TO  Pac.  1006;  Howe  t.  N.  P.  By. 
Ok.  80  Wash.  660;  70  Pac  1100^  60  L.  B.  A. 
04& 

The  determlnatltm  of  the  question  of  a»> 
snmed  risk,  presented  by  the  case,  is  not  with- 
out dlflkrolties.  Ordinarily  a  servant  unpick- 
ed to  work  abont  dangerons  machinery  as- 
somei.  In  the  ahsrace  of  a  statnte  ottterwlse 
providing,  tibe  open,  apparent,  and  obviona 
dangecs  thereof,  and  the  dangers  which  he 
knows,  or  ooght  to  know,  to  be  naturally  or 
neoessarlly  incident  to  his  onployment,  and 
Is  called  upon  to  protect  himself  against  anch 
dangers  uid  those  of  which,  by  the  exercise 
of  (ffdlnaiy  pradence  and  care,  he  ongbt  to 
know,  as  a  workman  of  ordinary  pmdence 
wonld  do  under  the  same  dr cum  stances.  In 
this  case  the  dangerous  condition  of  these 
eqmed  cogwheels  was  open,  aj^tarent,  and 
known  to  Um ;  bnt  fie  testified  that  he  did 
not  know  of  the  defects  in  the  machine  which, 
it  was  testlfled,  caused  these  cogwheels  to 
Immediately  start  whn  the  other  portion  of 
the  machine  was  set  in  motion  in  the  manner 
that  it  was  started  at  this  time  by  a  fellow 
workman ;  and  he  atoo  testlfled  that  he  had 
worked  abont  thia  machine  only  a  few  days, 
and  knew  notlilng  of  the  tendency  of  Uieae 
cogwheels  to  start  avtomatically,  or  that 
they  had  ever  done  so  theretofore.  While  the 
servant  assmnes  those  dangers  which  he 
knows,  or  ought  to  know,  to  be  natorally  cr 
necessarily  Incident  to  the  empk^muit  In 
which  be  Is  engaged,  yet  he  does  not  assmne 
the  dangor  of  those  that  are  not  open,  appar- 
ent or  obvlons,  and  which  he  does  not  know 
of  or  have  reasmt  to  expect  as  inddoit  to 
Us  work.  Tbe  question  presented  to  the 
court  is  tills:  Can  we  sfty,  as  a  matter  of 
law,  that  the  snddu.  unexpected  starting  of 
these  cogwbeds  automatically,  by  reason  of 
some  defect  or  improper  arrai^^ent  of  the 
machinery,  was  a  danger  of  which  respondent 
knew,  or  whidi  he  should  have  anticipated 
and  guarded  against  as  an  incident  to  his 
work  about  said  machineT  We  must  answer 
this  in  the  negative^  It  It  were  established 


that  he  knew  this  i>art  of  the  madblae  to  have 
been  in  the  habit  of  starting  automatically, 
or  that  the  oondltlou  thmof  was  such  that 
automatic  starting  was  liable  to  occur,  or  if 
the  rectwd  showed  unquestiuiably  that  hia 
experience  about  the  madilne  or  his  sur- 
roundings and  opportunities  were  such  that, 
by  tb«  exercise  of  ordinary  prudmce  and 
observation,  he  should  have  known  of  the 
likelihood  of  sudti  an  occurroice,  a  different 
question  would  be  presented.  But  tliere  be- 
ing eompetrat,  material,  and  substantial  evi- 
denoe  that  this  part  of  the  madilne,  by  reason 
of  its  defective  condition,  had  been  in  the 
habit  of  starting  automatically,  and  was  lia- 
ble to  so  do,  and  that  the  owner  knew  of  these 
things  and  tiiat  respondent  did  not,  we  can- 
not ovwlook  such  testimony.  The  evidence 
tending  to  show  all  these  matters  was  suffi- 
cient to  raise  a  questirat  for  the  Jury,  and, 
the  latter  having  determined  the  same,  we 
must  be  bound  by  Its  teding  thereupon. 
Some  of  the  testimony  on  behalf  of  respond- 
ent is  very  unsattofactory,  and  much  of  it  Is 
contravened  by  strong  evidence  in  support  of 
appellant  Bnt  as  respondents  contention  as 
to  every  one  of  the  questioiw  raised  on  this 
ajipeal  was  supported  1^  a  suffltdrat  amount 
of  competent  material  evidence  to  carry  the 
case  to  the  jury,  and,  If  believed  by  them,  to 
Justus  a  verdict  for  him,  which  the  trial 
conrt  sustained,  we  cannot  set  the  same  tMride. 
but  are  constrained  to  uphold  such  verdict 
The  Judgment  of  the  siiperior  court  is  af- 
firmed. 

MOUNT.  C.  X,  and  CROW,  HADLBT. 
and  FULLBRTON,  JJ..  concur.  DUNBAB, 
J.,  concurs  to  the  result 


BBANDON  v.  WEST  et  al.  (No.  1,681.) 
(Supreme  Court  of  Nevada.  Dec  28,  1905.) 

1.  SPIOIIIO  PeKFOXHANGX— SfaOBCUTBD  OOIT- 
TajLCT— BiTBDEN  OF  FSOOF. 

Where,  In  a  Bolt  to  enforce  apeclfic  per- 
formance of  an  oral  contract  for  the  sale  of 
land,  there  was  a  doabt  as  to  wbethw  the  ven- 
dor intended  to  sell  the  land  fn  fee  or  only  the 
sand  thereon,  the  court  properly  refused  to  en- 
force a  conTeyance  of  the  freehold  to  complain- 
ant ;  the  burden  being  on  him  to  clearly  estab- 
lish an  executed  sale. 

[Bd.  Notfc — ^For  cases  In  point  see  vol.  44, 
Cent  Dig.  Specific  Performance,  fi  383.] 

2.  SAUE--LiABiiirrT  of  Heibs. 

Where  the  owner  of  land  granted  to  com- 
plainant by  an  executed  oral  sale  all  the  sand 
on  the  land,  the  legal  title  to  the  land  having 
passed  to  such  owner's  descendants  by  operation 
of  law,  It  was  incumbent  ob  them  to  oonv^  to 
complainant  the  right  purchased. 

[Ed.  Note.— For  cases  in  point,  see  vd.  44, 
Cent.  Dig.  Specific  PerfOTmauee,  (  05.] 

8.  EQUirr— PLrADiMO— Vabiaitci. 

Where  complainant  sued  to  enforce  specific 
performance  of  an  alleged  executed  oral  con- 
tract for  the  sale  of  certain  land,  bat  his  proofs 
showed  that  cmlj  an  easement  sntitling  com- 
plainant to  remove  the  sand  from  the  property 
mA  been  sold,  the  variance  was  not  fatal,  but 
complainant  was  entitled  to  relief  to  conform 
to  the  proof  to  i^evMit  a  mnltipUdty  of  suits. 
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4.  Costs— AppEAZr-TBANBcnBxne  Bxoobds— 

Ttpbwbitino'  Bbibfb. 

Under  Sapreme  Court  Rule  6  (24  Poe.  vi) 
providing  that  the  expense  of  printed  tran- 
scripts on  appeal  In  ciTiI  cases  and  papers  con- 
stituting the  record  in  original  proceedings  re- 
quired by  the  rules  to  be  printed  ^all  be  allowed 
as  costs,  the  repwter's  fee  tor  transcribing  notes 
or  the  record  on  appeal  and  the  cost  of  type- 
writing briefs  are  properly  tazi^le  to  the,  sac- 
ceesful  party. 

Fitzgerald,  U  dissratins. 

Appeal  from  District  Court,  WaBboe 
Oounty. 

Suit  William  X.  Brandon  against  N.  H. 
West,  as  admlnlBtrator  of  tlie  estate  of  B. 
G.  Clow,  deceased,  and  others.  From  a  de- 
cree In  faror  of  defendants,  plaintiff  appeals. 
Reversed. 

Mark  &  FarrlngtoD,  for  anwllant  Cheney 

&  Massey,  for  respondents. 

TALBOT,  J.  This  action  was  brought 
against  the  defendant  West  as  administra- 
tor, and  the  other  defendants  as  heirs,  of  the 
estate  of  B.  G.  Clow,  deceased,  to  compel  the 
execution  of  a  deed  to  plaintiff  for  a  triangu- 
lar piece  of  land,  marked  with  three  iron 
pins  and  less  than  one  acre  in  extent,  as 
described  in  the  complaint  The  nncontra- 
dicted  testimony  of  several  witnesses  Intro- 
duced by  the  plaintiff  shows  that  Clow  In 
the  year  1901,  and  a  considerable  time  be- 
fore his  death,  sold  to  plaintiff  a  sand  hill 
or  sand  pit  which  is  identical  with  or  em- 
braced in  the  bonndariee  of  the  parcel  of 
land  mentioned ;  that  he  w^t  upon  the  prem- 
ises, marked  and  pointed  out  the  boundaries 
to  the  plaintiff,  put  him  In  possession,  and 
accepted  a  cow  in  payment  ThoreaftCT 
plaintiff  hauled  and  sold  sand  from  the  pit 
exclusively,  and  his  right  to  the  same  was 
expressly  acknowledged  upon  different  oc- 
casions by  Clow,  who  directed  to  the  plain- 
tiff persons  applying  for  sand.  No  evidence 
was  offered  by  the  defendants.  The  court 
was  In  doubt  as  to  whether  the  proofs  show- 
ed a  sale  of  the  land,  but  at  the  request  of 
the  plaintiff,  found  that  he  "purchased  the 
sand  situated  upon  and  In  the  sand  hill  de- 
scribed In  plalntifTs  complaint  and  the  ex- 
clusive right  to  take  sand  therefrom";  that 
Clow  received  and  retained  possession  of  the 
cow,  and  that  prior  to  and  long  after  his 
death  plaintiff  was  In  possession  of  the  prop- 
erty and  taking  sand.  From  a  judgment  in 
favor  of  defendants  for  th^  costs,  and  an 
order  overruling  a  motion  tar  a  new  trial, 
this  appeal  is  taken. 

The  burden  being  upon  the  plaintiff  to 
establish  clearly  an  executed  sale,  and  there 
being  a  doubt  as  to  whether  Clow  intended 
to  sell  the  land  In  fbe,  or  only  the  sand, 
leaving  the  land  for  falm  or  his  estate  when 
stripped  of  it,  the  court  properly  refused  to 
enforce  a  conveyance  of  the  freehold  to 
plaintiff,  but  It  having  been  plainly  Indi- 
cated by  the  evidence  and  the  court  having 
found  that  there  was  an  executed  sale  of 


the  sand  by  Clow  to  the  plaintiff,  the  latter 
was  entitled  to  relief  to  that  extent  la 
principle,  the  plaintiff  has  an  Interest  In  the 
land  like  the  right  to  remove  stone  or  cut 
timber  or  maintain  a  roadway  or  other  ease- 
ment, or  like  a  lease  or  term  for  life  or  years, 
and  although  less  than  freehold,  the  plaintiff, 
after  being  placed  in  possession  and  making 
payment  became  entitled  upon  demand  to  a 
oonveyonce  to  the  extent  of  his  purchase, 
which  could  be  recorded,  and  which  would 
give  notice  of  his  ownership  from  Clow,  who 
held  that  part  of  the  title  for  him  as  a  trustee, 
the  same  as  Clow  would  have  retained  the 
whole  title  If  the  sale  had  been  of  the  free- 
hold. This  legal  title  having  passed  to  his 
successors  by  operation  of  law.  It  is  Incum- 
bent upon  them  to  convey  It  to  plaintiff. 
Schroeder  v.  Qemetndor,  10  Nev.  367;  Lake 
V.  Lewis,  16  Nev.  94;  Powell  v.  Campbell,  20 
Nev.  233,  20  Pac.  156,  2  L.  R.  A.  615,  19 
Am.  St.  Rep.  350;  1  Tiffany,  Modern  Law 
of  Real  Prop.  |  10;  Thomson  v.  Smith,  63 
N.  Y.  303,  and  cases  there  cited;  Kerr  v.  Day, 
14  Pa.  112,  53  Am.  Dec.  526,  and  annotation ; 
Felch  V.  Hooper,  119  Mass.  62;  Masterson  r. 
Pullen,  62  Ala.  146;  Wehn  v.  Fall,  66  Neb. 
547,  76  N.  W.  13,  70  Am.  St  Rep.  397; 
Swepson  v.  Bouse,  65  N.  C.  34,  6  Am.  Rep. 
786;  Adams  v.  Harris,  47  Miss.  144;  Corson 
T.  Mulvany,  49  Pa.  88,  88  Am.  Dec.  485; 
Morgan  v.  Moigan,  2  Wheat  (15  V.  S.)  302, 
4  L.  Ed.  242;  Massle  v.  Watts,  6  Cranch, 
148,  3  L.  Ed.  181;  Newton  v.  Bronsln,  67 
Am.  Dec.  89;  W.  U.  Tel.  Co.  v.  Pittsburg, 
O.,  C.  &  St  L.  By.  Co.  (C  C.)  137  Fed. 
435;  5  Pom.  Bq.  Jur.  (3d  Ed.)  »  12-16,  and 
cases  cited,  volume  1,  Id.  867.  If  the  proofs 
bad  Indicated  the  sale  of  sand  on  land  dif- 
ferent firom  that  described  In  the  complaint 
there  would  have  been  a  fatal  variance;  but 
when  they  establish  that  the  plaintiff  is 
entitled  to  an  Interest  In  or  a  part  of  the 
estate,  quantity,  or  amount  of  land,  money, 
or  personal  property  claimed  under  the  al- 
legations and  demand  in  the  complaint,  he 
should  be  givNi,  under  such  circumstances 
as  exist  here,  relief  to  that  extent  and  not 
be  forced  to  further  litigation.  That  the 
plaintiff  may  recover  less  than  the  whole  of 
that  which  he  demands  without  being  rele- 
gated to  another  action  is  according  to  usu- 
al practice,  and  any  other  rule  would  tend 
to  a  multiplicity  of  suits,  and  occasion  un- 
necessary delays  and  hardships.  In  Began 
V.  Daughdrlll,  61  Ala.  316,  the  hill  averred  a 
contract  for  the  sale  of  more  than  400  acrM, 
and  the  decree  of  the  chancellor  enforcing 
it  as  to  80  acres  only  was  sustained,  and  It 
was  said  that  it  Is  a  general  rule  at  law  and 
In  equity  that  a  plaintiff  may  recover  a  part 
only  of  what  he  claims.  In  Drury  v.  Con- 
ner, 6  Har.  &  J.  288,  dted  In  that  (q>lnIon, 
the  plaintiff  claimed  the  conveyance  of  the 
whole  of  a  plecf  of  land,  but  the  proofs  en- 
titled him  to  an  undivided  one-fourth  only, 
which  was  decreed  to  him.  In  Vlduburg 
R.  R.  Ca  T.  Ragadale,  M  Miss.  216:  "We 


Digitized  by 


Google 


Ner.) 


BRANDON 


T.  WEST. 


321) 


know  of  oo  rale  of  equity  which  denies 
rrtief  to  a  party  althogetber,  because  he  baa 
made  a  false  claim  as  to  part  at  it  In  m 
tsT  as  be  baa  shown  title  to  relief,  to  that 
extent  be  ahonld  be  redressed."  The  sand 
Is  a  part  ot  tbe  land  for  wblch  the  plaintiff 
ae^  a  deed  in  bis  complaint  tbe  same  as  ore, 
marble,  or  stoiie  before  removal  Is  a  part 
of  tiie  realty.  State  t.  Berryman,  8  Nev. 
268;  Klngsley  t.  Holbrook,  45  N.  H.  819. 
86  Am.  Dec.  178;  Stev^son  t.  Bacbracb,  170 
III.  256,  48  N.  E.  827;  State  v.  Pottmeyer, 
S3  Ind.  402,  6  Am.  Rep.  224;  Gary  t.  Dan- 
iels, 8  Mete.  480,  41  Am.  Dec.  532;  Lax  t. 
Haggln.  09  Gal.  2S5.  10  Pac.  674  ;  2  Black- 
atone  Com.  18;  Lime  Boc^  R.  R.  Go.  v.  Farns- 
wortb,  88  U&  ISO,  29  Aa  967. 

Tbe  defendants  were  aware  tbat  the  plain- 
tiff demanded  a  conreyance  of  tbe  whole  of 
the  land,  and  tbey  could  bare  avoided  coats 
by  tendering  a  deed  for  that  part  of  It 
comprising  the  sand,  and  the  right  of  Its 
removal.  In  tbe  same  way  that  Immunity 
firom  coste  may  be  secured  by  an  offer  to 
allow  judgment  for  a  less  sum  ot  estate,  or 
for  a  smaller  quantity  of  land  or  personal 
property  than  tbat  demanded  In  tbe  com- 
plaint In  Scbroeder  v.  Qemtfhider.  Justice 
Hawley,  speaking  for  this  court  said:  "We 
are  satisfied  that  tbe  objection  urged,  upon 
the  ground  tbat  tbe  premises  described  in  tbe 
deed  were  not  tbe  same  as  described  In  tbe 
lease,  la  not  well  tak^  for  the  reason  that 
no  such  objection  was  made  at  tbe  time  tbe 
deed  was  presented.  If  that  was  the  only 
objection,  respondeat  ongbt  to  have  so  set- 
tled at  tbe  time  of  tbe  tender.  But,  in  any 
view,  this  objection  could  only  be  urged  up- 
on a  question  of  costs,  and  not  to  defeat  ap- 
pellants rights.  Goiarts  of  equity  ought  to 
determine  the  rights  of  the  parties  according 
to  the  broad  principles  of  Justice  and  fair 
dealing,  and  not  by  the  technical  and  re- 
fined distinctions  of  the  law," 

The  Judgment  and  order  are  reversed, 
snd  the  district  court  Is  directed  to  decree 
the  execution  on  the  part  of  the  defendants 
of  the  proper  deed  conveying  to  tbe  plain- 
tiff tbe  sand  on  the  premises  described  in  the 
complaint,  and  the  exclusive  right  to  re- 
move the  same,  to  wblch  be  Is  entitled  as 
shown  by  the  uncontradicted  evidence  and 
findings,  with  his  costs,  If  the  proper  memo- 
randum thereof  Is  filed  within  two  days  after 
the  entry  of  tbe  decree  under  tbe  usual 
practice  and  section  8581,  Oomp.  Laws  1881- 
1900.  Pursuant  to  the  motion  of  respond- 
ents the  Items  of  expense  In  the  lower  court 
are  stricken  out  of  tbe  cost  bill  filed  here, 
but  tbe  reporters'  fees  of  $84,  for  transcrib- 
ii^  notes  or  the  record  on  appeal,  and  the 
cost  of  typewriting  briefs,  are  allowed  to 
stand  nnder  rule  6  (24  Pac.  vl)  and  the  de- 
dsion  In  the  recent  case  of  Gandler  v. 
Dlteh  Oo.  (Nev.)  82  Pac.  458. 

N0RCR06S.  J.,  concurs. 


FITZGBRALD,  a  J.  (dissenting).  Find- 
ing myself  unable  to  concur  In  the  prevailing 
opinion,  I  deem  It  proper  to  make  a  brief 
statement  of  my  view  of  tbe  case  as  it 
appears  from  the  transcript  filed  In  tbls 
court  This  la  a  suit  for  specific  perftumance 
of  an  alleged  contract  to  convey  land.  The 
contract  was  In  the  complaint  of  plaintiff 
alleged  to  have  been  made  by  plaintiff  with 
one  B.  O.  Glow  In  the  lifetime  of  said  Glow; 
and  tbe  suit  Is  agabist  N.  H.  West,  as  ad- 
ministrator of  tbe  estate  of  said  Clow,  and 
also  against  others  named  In  said  complaint  as 
claiming  under  said  Glow.  TtB  case  was 
tried  without  a  Jtuy,  and  the  trial  court  gave 
Judgment  against  plaintiff.  Tbe  plaintiff  ap- 
peals from  said  judgment,  and  also  from  the 
order  ot  tbe  court  denying  his  motion  tot  a 
new  tiiaL 

Tbe  question  before  us  mi  this  appeal  is: 
Does  the  evidence  sustain  tbe  judgment  and 
order?  I  think  It  does.  The  plaintiff  sued 
for  land,  specifically  descrlUng  It,  alleging  a 
contract  wltb  defendants'  Intestate  to  con- 
vey the  same;  but  bis  evidence — ^tbe  Pend- 
ants not  bavliv  put  In  any  other  than  to 
cross^xamlne  plaintiff^  witnesses— shows 
tihat  he  had  no  contract  to  convey  land,  but 
merely  the  sand  on  tbe  premises  described. 
I  deem  It  unnecessary  to  quote  or  mluutdy 
state  the  evidence  here.  It  Is  deemed  suf- 
ficient that  tbe  general  statonait  be  bare 
made  that  no  one  of  plalntUTs  witnesses 
gives  evidence  of  a  buying  or  selling  of  land 
or  a  contract  for  buying  or  selling  land. 
All  tbe  evidence  Is  as  to  buying  and  s^ng 
tbe  "sand  pit"  or  the  "sand  hill"  on  certain 
premises  described  In  said  evidence;  or  con- 
tracting to  sell  such  sand  pit  or  sand  hill. 
Under  such  state  of  facts  this  court  would 
not  be  Jnstifled  In  disturbing  the  finding  of 
tact  made  by  the  trial  court  that  there  was 
no  contract  for  buying,  selling,  or  conveying 
land;  and  without  such  contract  there  was 
nothing  of  which  the  court  could  decree  spe- 
cific performance.  The  court  however  did 
find,  as  a  fact,  that  there  was  a  contract  be- 
tween plaintiff  and  defendanta'  Intestate  to 
aeil  to  plaintiff  the  sand  on  a  certain  piece 
of  land  described  In  plalntfTs  complaint;  and 
on  this  finding,  appellant  claims  that  It  was 
error  to  the  court  not  to  give  plaintiff  Judg- 
ment for  this  sand  and  for  plaintiff's  cost 
of  suit  Under  the  pleadings  and  evidence 
In  the  case  I  think  tbe  court  could  not  have 
properly  so  adjudged. 

There  was  no  allegation  In  the  complaint 
of  fi  denial  on  the  part  of  defendanta,  or  any 
one  of  them,  of  this  right  of  plaintiff  to 
tbe  sand;  or  any  allegation  of  refusal  by  tbe 
defendants,  or  any  one  of  them,  to  permit 
plaintiff  to  take  the  sand  In  accordance  with 
the  contract  as  stated  In  said  finding.  It  Is 
true  the  court  made  a  finding  of  such 
contract;  but  It  made  no  finding  of  any 
breach  of  said  contract  Bo  far  aa  any- 
thing tbat  appears  in  said  finding  is  con- 
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cerned  the  defendants  may  have  always  per* 
mitted  plaintUE  to  take  the  aand  in  accord- 
ance with  the  contract  found  to  have  been 
made  with  plaintiff  by  defendants'  Intestate. 
Under  such  drcumstances  the  court  coold 
not  bare  adjudged  against  the  defendants 
for  either  the  sand  or  the  costs  of  the  suit, 
because  plaintiff  had  failed  to  prove  defend- 
ants to  bare  been  In  default  Should  de- 
fendants hereafter  refuse  to  permit  plain- 
tiff to  take  the  sand  in  accordance  with  the 
contract,  as  stated  In  the  said  finding,  it 
may  be  that  plaintiff  would  have  his  action 
to  enforce  said  contract;  for  then  it  may  be 
that  he  could  allege,  not  only  a  contract  to 
take  the  sand,  but  alao  breach  thereof  by 
defendants.  But  as  the  case  now  stands 
here  there  la  no  breach  of  such  contract, 
either  allied  In  the  complaint  or  proved  by 
the  evidence. 

Therefore,  finding  no  error  In  ref^ence  to 
^ther  the  Judgment  or  the  order  appealed 
from,  I  think  said  Judgment  and  the  said 
order  should  be  affirmed. 


STATE  v.  LOVELACE.   (No.  1,079.) 
(Supreme  Court  of  Nevada.   Jan.  4.  1906.) 

1.  iKDicncBNT— SnrnciSNCT— Test. 

The  safficieocy  of  an  indictment  la  to  be 
determined  from  the  provisions  of  the  statutes 
in  relation  to  the  form  and  reqoisltM  of  an  inr 
dictment,  and  not  by  the  common  law. 

[Ed.  Note. — For  eases  hi  point,  see  vol.  27,  i 
Cent  Dig.  Indictment  and  Information,  H  i 
89-92.] 

2.  BuBGiiABT— InoionnKT— SumCIBMCT. 

Gomp.  Laws  1900.  S  4199.  provides  that  an 
indictment  shall  contain  a  statement  of  the  acts 
constituting  the  offense,  in  ordinary  language, 
so  as  to  enable  one  ot  common  understimding 
to  know  what  Is  intended.  Section  4206  pro-  i 
vides  that  the  words  used  in  an  indictment  shall 
be  construed  In  the  usual  acceptance  in  com-  | 
mon  lauffuage,  and  section  4209  enacts  that  no  | 
indictment  shall  be  deemed  insufficient  by  reason  | 
of  any  defect  in  form  not  prejudicial  to  defendant.  : 
Seld,  that  an  indictment  for  burglary,  charging  - 
that  defendant  on  a  certain  day,  "in  the  night-  ' 
time  of  said  day  or  thereabouts,"  etc.,  was  not  i 
defective  because  of  the  phrase  "or  thereabouts."  [ 

[Ed.  Note. — For  cases  In  point  see  vol.  8, 
Cent  Dig.  Burglary,  {  34;  vol.  27.  Cent  Dig. 
Indictment  and  Information,  H  209-^4.] 

8.  GbDCINAL  LA.W— TBSTIHOnT  OF  Accou- 
PLICE— OOBBOBOBATION— SumciKNCT.  i 
Where,  on  a  prosecution  for  burglary,  an 
accomplice  testified  that  he  and  defendant 
burglarized  the  store  In  question  and  stole  a 
lot  of  amalgam  and  burled  it,  such  testimony 
was  sufficiently  corroborated  by  the  testimony 
of  another  witness  that  defendant  requested 
witness  to  help  him  rob  the  store,  that  defend- 
ant told  witness  that  he  would  have  got  the 
amaleam  if  something  had  not  happened,  and 
that  ne  was  trying  to  dispose  of  the  amalgam 
and  ashed  witness  what  he  was  to  do  about  it 
[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  H  11^1133.] 

Appeal  from  District  Court,  Elko  County. 
Paul  Lovelace  was  convicted  of  burglary, 
and  he  api)eals.  Affirmed. 

Wm.  Woodbum,  for  appellant   Jas.  Q. 
Sweener*  Atty.  Oen.,  for  the  State. 


FITZGBBALD,  0.  J.  Defendant  appeals 
from  a  Judgment  rendered  against  him  In  the 
district  court  In  and  for  Elko  county  for  the 
crime  of  burglary,  and  he  assigns  two  rea- 
sons why,  as  he  claims,  the  Judgment  should 
be  reversed:  First  the  Insufficiency  of  the 
Indictment  on  which  the  Judgment  was  bas- 
ed; and,  second,  the  absence  of  corroboration 
of  the  testimony  of  an  accomplice  who  tes- 
tified against  the  defendant 

Under  the  first  head  the  point  made  la 
on  the  proper  Interpretation  of  the  follow- 
ing clause  in  the  indictment:  "The  said 
Paul  Lovelace  on  the  llth  day  of  May, 
1901,  in  the  nighttime  of  said  day,  or  tbei-e- 
aboutB,  In  tbe  county  at  Elko,  state  ot  Ne- 
vada, without  authority  of  law  and  before 
tho  finding  of  this  indictment  did  willfully, 
unlawfully,  and  burglarious^  break  and  en- 
ter the  building  of  one  Alexander  Burrell." 
Ooutts^  for  defendant  In  bis  or  thehr  brief,  if 
an  unsigned  paper  in  tbe  usoal  form  of  a 
brief  found  among  the  papers  In  the  case 
as  they  appear  filed  In  this  court  is  by  us 
treated  as  a  brief,  say:  "Appellant  claims 
that  this  Indictment  Is  not  good  at  common 
law  because  tbe  words  'or  thereaboute*  re- 
late to  and  qualify  the  word  'nighttime.*" 
This  question  was  not  raised  In  tbe  court 
below,  but  is  here  presented  for  tbe  first 
time.  The  question  is  not  whether  this  In- 
dictment would  be  good  "at  common  law." 
It  is  whether  It  is  good  under  tbe  statute 
of  Nevada  that  governs  the  subject.  The 
subject  is  governed  by  tbe  sections  following 
concerning  Indictments:  Section  4199,  Comp. 
Laws  1900,  provides  that  the  Indictment  shall 
contain  '*  •  •  •  a  statement  of  the  acts 
constituting  the  offense,  in  ordinary  and 
concise  language,  and  in  such  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  is  Intended."  Section  4206, 
Comp.  Laws  1000.  has  the  following:  "The 
words  used  In  an  indictment  stiall  be  constru- 
ed In  the  usual  acceptance  in  common  lan- 
guage, except  such  words  and  phrases  as  are 
defined  by  law,  which  are  to  be  construed 
according  to  their  legal  meaning."  Section 
4208,  Comp.  Laws  1900,  provides:  ■*  •  •  • 
Sixth.  That  the  act  or  omission  charged  as 
the  offense  la  clearly  and  distinctly  set  forth 
in  ordinary  and  concise  language,  without 
repetition,  and  In  such  a  manner  as  to  enable 
a  person  of  common  understanding  to  know 
what  Is  Intended.  *  •  •  "  Section  4209  Is 
as  follows:  "No  Indictment  shall  be  deemed 
insufficient  nor  shall  the  trial.  Judgment  or 
other  proceeding  thereon,  be  affected,  by 
reason  of  any  defect  or  Imperfection  in  mat- 
ters of  form,  which  shall  not  tend  to  the 
prejudice  of  the  defendant  •  •  • "  The 
foregoing  enactments  show  that  It  was  the 
intention  of  tbe  Legislature  of  Nevada  that 
In  construing  indictments  the  courts  should 
not  indulge  in  a  too  exact  and  ovemice  view 
of  language,  but  that  certainly  to  a  common 
Intent  vaB  all  that  sbonld  be  required.  True, 
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in  tbe  paragraph  of  the  Indictment  under 
dlscosslOD,  there  Is  something  of  a  departure 
from  tbe  best  models  of  grammatical,  rhetor- 
ical, or  linguistic  ezpression.  But  we  think 
the  paragraph  meets  the  requirement  of  the 
statute  that  "the  acts  oonstltotlng  the  of* 
fense  should  be  chained  In  ordinary  and  cint- 
dse  language,  and  In  such  mannor  as  to 
mabla  a  person  of  common  nnderatanding 
to  know  what  la  intended."  To  bold  the 
indictment  not  fatally  bad  la,  we  think,  to 
keep  within  the  statutory  command,  aa  ex- 
pressed above  In  section  4206,  or  at  least  not 
-to  depart  too  far  fnnn  auch  command,  to 
wit,  to  conatme  *'in  the  usual  ace^tance  in 
-commim  language."  We  think  the  direct  of 
the  indictment  complained  of  waa  snch  as. 
In  tbe  language  of  section  4208,  abore  Quoted, 
was  a  'defect  or  imperfection  In  matters  of 
form,  which  did  not  tend  to  the  pre^dice  of 
Hw  defendant." 

Tbe  lai^w«e  of  the  Indictment  could 
■doubtless  be  made  more  accurate;  but  we 
think  It  Is  not  fatally  defective.  In  the 
"brief  of  counsel  for  defmdant  the  following 
«KrreetioD  is  offered :  "If  the  words  'or  tbere- 
■abouta'  bad  been  inserted  after  tbe  words 
*on  the  lltb  day  of  May,  1901^'  the  indictment 
could  not  be  tbe  subject  of  ctlticlam  or  aa- 
sanlt"  Perhaps  tbe  following  phraseology 
mlg^t  be  considered  an  improvement  on  the 
phraseology  of  the  Indictment:  "The  said 
Paul  Lovelace  did  In  tbe  nighttime  of  the 
nth  day  of  Hay,  1904.  or  In  tbe  nighttime 
of  some  day  thereabouta,  to  the  aald  11th 
day  of  May,  1004,  enter."  etc.  "Said  Paul 
Lovelace  did.  In  tbe  idgbttlme,  on  or  about 
the  nth  day  of  May,  1904,  •  •  •  enter," 
etc  might  perhaps  be  consldwed  a  still  bet 
ter  collocation  of  words,  altboiq^  this  is 
something  of  a  departure  from  the  form 
suggested  in  the  statute  concerning  tbe  form 
of  indlctmenta  That  mere  grammatical, 
ponctuational  (if  v^bal  "free  coinage"  may 
be  here  allowed),  rhetorical,  or  linguistic 
error  does  not  always  vitiate  is  fully  sustain- 
ed 1^  dedaifBU  Qt  oonrta  and  tezt-wrltera. 
The  following  notably  excellent  authority  is 
cited  to  Bustein  this  doctrine:  Cyclopedia 
of  Law  and  Procedure  (Cyc.)  vol.  6,  p.  199, 
and  authorities  there  mentioned.  While  this 
lndlctm«it  In  the  respect  mentioned  Is  in 
tmtb  Inartistically  drawn,  yet  under  the 
fltatutea  and  tbe  authorities  above  stated  we 
cannot  aay  that  It  is  fatelly  defective.  The 
sections  of  the  statute  above  quoted  show 
tbe  legislative  intent  was  tbat  tbe  courts 
of  the  atato  should  give  interpretations  liber- 
al to  sustain,  rather  than  rigid  to  overtiirow, 
Indlctmenta,  when,  as  in  this  case^  substantial 
rletato  of  defradante  are  not  thereby  prej- 
udiced; and,  as  we  have  from  the  authority 
mentioned  seen,  even  under  the  common  law 
to  overthrow  thia  Indictaient  would  seem 
too  rigid  an  Interpretatloo. 

Under  tbe  aeauid  head  tbe  emv  claimed 
Is  stated  In  tbe  brief  of  counsel  for  defendant 
as  follows:   "On  tbe  trial  of  appellant  the 


deposition  of  cm  Ross  taken  at  the  prelimi- 
nary examination  was  read  in  evldraice,  be- 
cause be  broke  Jail  and  escaped  before  the 
trial,  and  bis  presence  could  not  be  procured. 
He  testified  tiiat  he  and  appellant  entered 
the  store  of  Alexander  Burrell  on  tbe  day 
named  in  the  Indictment,  stole  a  lot  of  amal- 
gam of  the  value  of  about  f2,400,  and  buried 
it  a  short  distance  from  tbe  scene  ot  the 
crime.  Appellant  claims  there  was  no  testi- 
mony corroborative  of  that  of  Rosa,  and  that 
a  conviction  could  not  be  had."  In  this  con- 
tention counsel  is,  we  tbink,  clearly  mls- 
takoiL  Besides  minor  points  of  corrobora- 
tion, not  necessary  to  mention  here,  tbe  testi- 
mony of  the  witness  W.  J.  Davidson  corrobo- 
rates tbe  testimony  of  the  accomplice,  Ross. 
Davidson  testifies  that  the  defendant  request- 
ed him  (Davidson)  "to  help  him  rob  the  store 
at  Edgemont:"  that  is,  tbe  store  that  was 
robbed.  Davidson  further  testifies  that  the 
defendant  "told  me  he  would  have  got  tbe 
amalgam  If  something  had  not  happened." 
The  amalgam  was  tbe  article  stolen  In  the 
robbery.  Davidson  further  testifies  that  the 
defendant  was  trying  to  dispose  of  the  amal- 
gam, tbe  thing  stolen,  and  asked  Davidson 
this  question,  "What  am  I  going  to  do  about 
that  damned  stuff?"  If  this  testimony  was 
true,  and  Its  truth  was  a  question  entirely 
for  tbe  Jury,  there  was  corroboration  of  tbe 
testimony  of  the  accomplice,  Ross. 

Defendant  falls  In  sustaining  elthw  of  bis 
two  polnte  urged  In  argument  for  reversal  of 
tbe  Judgmait  Tbe  Judgment  la  ttaorefore  af- 
firmed. 

TALBOT  and  N0RCR0S3,  JJ.,  concur. 


MeGRBADT  v.  RIO  GRANDE  WESTEBN 

RY.  CO. 

(Supreme  Conrt  of  Utah,   Nov.  21,  1905.) 
L  DisiussAi.  A.KD  Nonsuit  — VoLUNTAaT  — 
AnruoBiTT  ov  Puintiff. 

Under  Rev.  St.  1808,  §  S181,  providing  that 
an  action  may  be  diamissed  by  plaintiff  at  any 
time  before  trial,  if  a  counterclaim  has  not 
been  made  or  afflrmative  relief  Bouglit  by  tbe 
answer,  a  plaintiff  in  condemnation  proceed- 
ingB,  in  which  no  counterclaim  is  made  or  af- 
firmative relief  aaked  for  bjr  the  owner,  is  en- 
titled as  of  course  to  dismiss  the  cause  pend- 
ing the  selection  of  the  jury. 

2.  CoSTS—StATUTBS— CONSTBTJCTION. 

The  word  "costs,"  as  used  In  Rer.  St.  1888, 
{  8181,  authorizing  plaintiff  to  dismiss  an  ac- 
tion on  the  payment  of  costs ;  in  section  3190, 
providing  that,  on  the  dismissal  of  an  action 
within  the  jurisdiction  of  the  court,  Judgment 
for  costs  must  be  rendered,  and  in  section  3605, 
declaring  that  in  condemnation  suits  costs  may 
be  allowed,  etc.,  in  the  discretion  of  the  court — 
includes  only  the  costs  that  are  taxable  under 
the  statute  in  an  action  or  proceeding.* 

3.  Ehinert  Douain— Costs  in  PaocnniNss 

TO  CONDKMN  LAND. 

Under  Rev.  St.  1808,  §  3606,  providing  that 
the  provisions  of  the  Code  relative  to  civil  ac- 
tions shall  be  applicable  to  proceedings  to  con- 
demn land,  the  rule  governing  the  allowance 
and  taxation  of  costs  in  dva  actions  must 
control  ta  i«oeeedlngs  to  condemn  land. 

•DaTidwn  T.  HuDBsy,  SO  Pac  74S,  19  Utah, 
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4.  Same— DiBuiBSAi.   or  Pbookboxho— lu- 

BUJTT  n>E  EjXFERSES  Ikcubbed. 

A  railway  (XHopany,  dismissing  In  good 
faith  its  proceeding  to  condemn  land  for  rail- 
way purposes  pending  the  selection  of  the  Jurj 
for  the  trial  of  the  cause,  is  not  liable  to  the 
landowner  for  the  expenses  Incurred  in  pre- 
paring hlB  defmae  which  cannot  be  taxed  as 
costs. 

Appeal  from  District  Court,  Bait  Lake  Coun- 
ty: C.  W.  Morse,  Judge. 

Action  by  John  McCready  against  the  Rio 
Grande  Western  Railway  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeal 
Affirmed. 

On  October  17, 1908,  the  Rio  Qrande  West- 
ern Railway  CJompany  commenced  an  action 
in  the  Third  district  court  against  John  Mo 
Creedy  to  condemn  a  portion  of  block  186, 
plat  A,  Salt  Lake  City  snrrey,  for  railway  pur- 
poses. The  complaint  was  in  the  usual  form, 
and,  among  other  things,  alleged  that  the  land 
therein  described  and  belongit^  to  McC ready 
was  necessary  for  railway  purposes.  On  May 
31,  1904,  said  canse  was  called  for  trial  and 
the  impaneling  of  a  Jury  proceeded  with, 
which  occupied  the  entire  day.  On  Jnne  1st, 
the  seomd  day  of  the  trial,  and  before  the 
Jury  had  been  fully  selected,  counsel  for  the 
railway  compai^,  In  open  court  and  without 
assigning  any  reason  tber^or.  made  a  motion 
a^ng  for  a  dismissal  of  tbe  action.  The 
court  granted  the  motion,  and  the  action  waa 
thereupon  dismissed.  On  tbe  21st  day  of 
June,  1901.  McCready  commenced  an  acti<ni 
against  tiw  Rio  Grande  Western  Railway 
Company  to  recover  for  certain  costs  and  ex- 
penses Incurred  by  blm  In  the  preparation  ot 
bis  defense  In  said  cause,  soch  as  attorney's 
fees,  expert  witness  fees,  and  bis  own  per-. 
Bonal  expenses  and  loss  of  time,  which  were 
not  taxable  as  costs  nnder  tbe  statutory  fee 
bill.  Tbe  complaint,  among  oUker  things,  al- 
leges that  tbe  suit — condemnation  proceedings 
referred  to — had  been  commenced,  and  recited 
the  sucoesslre  stcsw  that  were  taken  In  tbe 
cause  up  to  and  Including  the  dismissal  of 
the  action,  bnt  contains  no  auction  of 
malice  or  bad  Calth  on  tbe  part  of  tbo  rail- 
way company  in  Inatltatlng  tbe  suit,  or  of  any 
unreasonable  delay  on  the  part  of  said  com- 
pany in  the  dismissal  ot  tbe  ease.  To  this 
o(Hnplaint  tbe  railway  company  Interposed  a 
demurrer,  and  alleged  as  grounds  that  tbe 
complaint  does  not  state  facts  sofBclent  to 
constitute  a  canse  of  Mtion.  Tbe  demurrer 
was  sustained  by  the  court  and  i^alntlfC  given 
pennlsslon  to  amend,  bnt  be  declined  to  do 
BO,  and  electeil  to  stand  on  bis  complaint, 
whereupon  tbe  court  ordered  that  a  Judgment 
of  dismissal  be  entered  In  fovor  of  the  defend- 
ant railway  company  and  tm  its  taxable 
costs  incurred  In  the  action,  which  was  ac- 
cordingly done.  To  roTOse  this  Judgmmt 
plaintiff  has  appealed  to  this  court 

A.  N.  Cherry  and  Patterson  &  Moyw,  for 
appellant  Sutherland,  Tan  Cott  A  AlUson, 
for  respondent. 


McCARTT,  J.,  after  makli^  tbe  Coresolng 
statement  of  tbe  case,  delivered  the  opinion 
of  tbe  court 

Tbe  dedslTe  question  presented  by  tlils 
appeal  Is  wbeUior  a  party  who  In  good  faltb 
commence  an  action  under  the  eminent  do- 
main act  to  ocmdemn  land  Is  liable,  upon  a  dis- 
missal of  tbe  suit  by  such  party,  to  the  ownor 
of  the  land  for  the  expenses  be  was  put  to  In 
employing  counsel,  hiring  expert  witnesses, 
'and  bis  own  loss  of  lime  and  ^»aidltDres 
made  in  tbe  dtfenae  of  such  sidt;  that  Is. 
such  expenditiuns  as  a  party  may  be  put 
to  In  pr^aring  his  d^ense  that  cannot  be 
taxed  as  oosts  In  tbe  action.  Sectton  tOSi, 
Rev.  St  Utah  1898,  so  far  as  material  In 
this  case,  .provides  as  follows:  **An  action 
may  be  dismissed  or  a  Judgment  of  nonsuit 
entovd  In  the  following  cases:  By  the 
plalntltr  hlms^  at  any  time  l»efore  trial  uptm 
the  i»ayment  of  costs.  If  a  connterdalm  bas 
not  be»i  made,  or  affirmative  ttAlvt  sought 
by  tbe  answer  ot  fbe  d^endant  *  *  • 
By  the  court,  whoi  upon  the  trial  and  before 
the  final  submission  of  Hie  case  tiie  plalntlflt 
abandons  It"  Section  8190  provides  that, 
"upon  tbe  dismissal  or  disposition  of  an  ac- 
tion in  which  the  court  has  Jurisdiction  the 
subject-matter  of  the  action,  it  Is  the  duty  ot 
the  court  to  render  Judgment  for  costs."  In 
tbe  condemnation  suit  under  conidderatlon  no 
counterclaim  was  made  or  affirmative  relief 
asked  for  by  defendant  Therefore  the  plain- 
tiff In  that  case,  under  the  for^li^  provi- 
sions of  the  statnte^  was  entitled  as  of  course 
to  have  the  case  dismissed.  And  section  3605 
provides  that  In  condemnation  suits  "costs 
may  be  allowed  or  not  and,  if  allowed,  may 
be  apportioned  between  the  parties  on  tlie 
same  or  adverse  sides,  in  the  descretlon  of 
the  court"  The  term  "costs,"  as  used  in  the 
foregoing  provisions  of  tbe  statutes,  refers  to 
and  includes  only  the  costs  that  are  taxable 
in  an  action  or  proceeding;  that  Is,  such  costs 
and  fees  as  are  fixed  and  regulated  by  statute. 

Davidson  v.  MunBey,  29  Utah,  ,  80  Pac.  743. 

Section  8606  of  the  eminent  domain  act  so  far 
as  mat^lal  here,  provides  as  follows:  "Ex- 
cept as  otherwise  provided  in  this  chapter  the 
Xffovisions  in  this  Code  relative  to  civil  actions 
*  *  *  shall  be  applicable  to  and  consti- 
tute the  rules  of  practice  In  the  proceedings 
in  this  chapter."  It  Is  apparent  trom  tbe 
foregoing  provisions  of  the  statutes  that  the 
same  rule  governing  the  allowance  and  tax- 
ation of  costs  In  civil  actions  generally  most 
control  in  suits  commenced  under  the  eminent 
domain  act  There  being  no  allegation  in 
the  complaint  In  this  case  of  malice  or  bad 
faith  on  the  part  of  defendant  in  bringing 
the  action,  or  of  delaying  for  an  unreasonable 
length  of  time  in  the  dismissal  of  the  same, 
the  underlying  principle  In  the  case,  as  stated 
by  counsel  for  respondent  In  their  brief,  "Is 
not  merely  whether  upon  the  dismissal  of  a 
condemnation  suit  but  upon  the  dismissal  of 
any  case^  the  plaintiff,  no  matter  bow  good 
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fais  motlTeB  may  bare  been  either  in  the 
instltotloQ  or  the  dlsmlBsal,  Is  bound  to 
indemnify  the  detoidant  for  expenses  In- 
curred in  employing  counsel,  hiring  ^[wrt 
witnesses,  and  for  loss  of  time  in  consulting 
bis  lawyer  and  preparing  his  defense."  As 
such  losses  and  expenditures  cannot,  under 
our  statutes,  be  taxed  as  costs  In  a  case  In  the 
first  ,  instance,  neither  can  they  be  made  the 
basis  for  a  recovery  in  an  Independent  action, 
cqiedally  where,  as  in  this  case,  there  Is 
DO  allegation  in  the  complaint  of  malice  or 
bad  faith  on  the  {Mrt  of  plaintiff  in  bringing 
the  suit,  or  of  an  unreasonable  delay  In  pro- 
caring  Its  dismissal. 

Counsel  for  appellant  do  not  question  the 
general  proposition  that  In  cItU  cases  general- 
ly the  defendant  Is  not  entitled,  upon  a  dis- 
missal of  a  suit  brought  In  good  faith,  to  recor- 
w  tor  npenses  made  by  him  In  preparing  his 
defense  which  are  not  taxable  as  costs  in  the 
case;  but  they  contend  that  In  eminent  do- 
main proceedings  to  condemn  land,  because 
the  plaintiff  Is  given  the  right  to  acquire  the 
title  and  posse^on  of  land  without  the  own- 
er's consent,  a  different  rule  should  govern, 
and.  In  addition  to  the  expenditures  which  the , 
landowner  is  permitted  to  tax  as  costs  upon  a 
dismissal  of  the  action,  be  should  be  permit- 
ted to  recover  for  whatever  other  damages  or 
losses  he  may  have  sustained  by  the  institution 
of  the  suit  We  know  of  no  reason — and  cer- 
tainly none  has  been  suggested  or  pointed  out 
— why  the  exertion  contended  for  should  be 
made  la  this  class  of  casra.  For  aught  that 
appears  In  the  record,  the  defendant  acted  in 
perfect  good  faith  in  bringing  Its  suit  to  con- 
demn.  And,  so  long  as  It  acted  In  good  faith, 
it  cannot  be  held  to  be  guilty  of  a  legal  wrong, 
as  snits  of  this  character  are  ocpresssly  au- 
thorized by  the  laws  of  this  state,  and.  if  the 
dtfoidant  In  that  case  necessarily  Incurred 
exiienses  in  that  case  in  preparing  his  defense 
that  were  not  taxable  as  costs  In  the  actltui.  it 
Is  a  case  of  damnum  absque  injuria,  for 
wblcb  no  recovery  can  be  had. 

This  same  question  has  been  before  the 
courts  of  other  states  and,  except  In  those  ju- 
risdictions where  there  are  special  statutes 
giving  the  courts  discretionary  powers  In  the 
allowance  and  taxation  of  costs  in  this  kind 
of  cases,  th^  have  almost  uniformly  held 
that  only  such  costs  as  are  taxable  In  civil 
actions  generally  can  be  collected  by  the 
landowners.  In  Andrus  v.  Bay  Creek  Rail- 
way Co.,  60  N.  J.  Law,  10,  36  Atl.  826,  the 
plaintiff  brought  suit  to  recover  counsel  fera 
and  other  expenses  Incurred  by  him  in  de- 
fending a  suit  to  condemn  his  land,  which 
was  dismissed  before  the  commissioners  had 
made  their  report  assessing  the  damages.  A 
demurrer  to  the  declaration  was  sustained, 
and  the  plaintiff  appealed,  and  the  Supreme 
Court,  In  the  course  of  the  opinion,  say:  "At 
the  argument  the  court  Intimated  with  some 
emphasis  that  the  demurrer  should  be  sus- 
tained, and  subsequent  reflection  has  served 
only  to  intBuOtj  that  conviction.  The  diffi- 


culty with  the  case  as  laid  Is  that  it  exhibits 
a  loss  to  the  plaintiff  produced  by  entirely 
legal  conduct  on  the  part  of  the  defmdant 
It  Is  a  clear  case  of  damnum  absque  Injuria. 
There  was  no  legal  wrong  done  to  the  plain- 
tiff by  the  institution  of  this  procedure  nor 
by  its  discontinuance.  In  all  this  there  was 
no  abuse  of  l^al  process.  That  such  an  ac- 
tion will  not  He  in  such  a  condition  of  facts 
has  always  been  the  doctrine  of  the  courts  of 
this  state.  Over  80  years  ago  it  was  so  de- 
clared, after  full  examination  of  the  authori- 
ties." In  Bergman  v.  St  Paul  Ry.  Co.,  21 
Minn.  533,  the  facts  were  substantially  the 
same  as  in  the  case  at  bar,  and  the  Supreme 
Court,  in  afHrmlng  the  judgment  of  the  lower 
court  sustaining  a  demurrer  to  complaint,  say: 
"If  the  plaintiff  is  entitled  to  recover,  It  must 
be  by  virtue  of  some  contract,  express  or 
implied,  or  of  some  positive  rule  of  law  con- 
ferring upon  blm  a  right  of  action,  or  upon 
the  ground  that  defendant  has  been  guilty  of 
tort.  Certainly  there  is  no  contract  here,  nor 
is  there  any  positive  rule  of  law  upon  which 
plaintiff  can  base  a  right  of  action.  Neither 
is  there  anything  in  the  complaint  tending  to 
show  any  tortious  or  malicious  conduct  on  the 
part  of  the  defendant  On  the  contrary,  de- 
fendant's proceedings  are  expressly  admitted 
to  have  been  duly  and  r^rularly  taken  as  pro- 
vided by  law,  and  there  Is  nothing  whatever 
to  raise  a  suspicion  that  defendant's  motive 
or  purpose  in  instituting,  conducting,  or  dis- 
missing the  proceedings  was  not  entirely 
proper.  In  other  words,  the  complaint  does 
not  set  up  a  cause  of  action  In  tort  nor  as- 
sume to  ^  so."  Feltra  V.  City  of  Miiwautee, 
47  Wis.  484,  2  N.  W.  1148;  San  Jose  Rd. 
Oo.  T.  Wayne,  83  Cal.  ES6e,  23  Pac.  522;  V. 
B.  V.  Dickson  (C.  C.)  127  Fed.  774;  Mayor 
of  Baltimore  v.  Musgrave,  48  Md.  272,  30  Am. 
Rep.  466  ;  7  Bnc.  PL  &  Pr.  686;  15  Oyc;  978. 

The  judgment  of  tbe  trial  court  Is  affirm 
ed,  with  costs. 

BARTCH.  C  J.,  and  8TRAUP.  ooncor. 


KARRBN  T.  BAINEY  <KABBBtN,  Intervener.) 
(Snpreme  Court  of  Utah.  Oct  26.  1906.) 

1.  Gins— SUJTICIBNCT  or  BviOiQMCB. 

In  a  suit  to  qaiet  title,  evidence  held  snffi- 
cieot  to  support  a  finding  that  plalnMff  gave  the 
premiseB  in  gaestion  to  defendant  and  her  hus- 
band as  owners  in  common,  and  that  in  pur- 
suance of  such  gift  defmdant  and  faw  husband 
went  -into  possesion  of  the  land  and  made  im- 
provements. 

2.  Specific  Pbbfobkanci  —  Pabol  Gms  — 
Possession  ±vd  Iicpboveubnts. 

A  parol  gift  of  land,  when  followed  by  pos- 
session and  toe  making  of  valuable  and  perma- 
nent Improvements  by  the  donee,  may  b«  en- 
forced in  equi^. 

[Bd.  Note. — For  cases  in  point,  see  voL  44, 
Cent.  Dig.  Specific  Performance,  §  222.] 

8.  Appeai/— Geounds   or  Objection— Stip- 
ulations IN  JtTDICIAI,  PBOCEBDINQS. 

Where  parties  to  a  suit  to  quiet  title 
■ttpniate  that  a  certain  powm,  if  {vesent,  would 
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disclaim  any  interest  in  the  land,  the;  cannot 
urge  on  appeal  that  he  Is  a  neceasaij  party,  be- 
cause of  some  interest  he  may  In  net  have  in 
the  property. 

4.  Tenancy  ii»  Common  —  Action  bt  Oo- 
Tenant. 

Under  Rev.  St.  1898,  S  2919,  providing  that 
ail  persons  holding  as  tenants  in  common,  or 
as  Joint  tenants,  or  any  number  less  than  all. 
may  jointly  or  severally  commence  or  defend 
any  civil  action  or  proceeding  for  the  enforce- 
ment or  protection  of  their  rights,  a  tenant  In 
onnmon  with  defendant  is  not  a  necessary  part7 
to  a  suit  to  quiet  title. 

Bl  Appeal  —  Mattbbb  Rkvzxwabu  —  Qusb- 
TJONs  NOT  Raised  Below.  . 

Where  plaintiff  and  intervener,  in  a  suit 
to  quiet  title,  withont  objection  joined  issue 
with  defendant  both  in  their  pleadings  and 
proof,  they  could  not  complain  on  appeal  that 
defendant's  counterclaim  included  a  greater 
quantity  of  land  than  tiiat  described  in  the 
complaint 

Appeal  from  District  Court,  Cache  County ; 
J.  F.  Chldestw.  jQdg& 

Action  by  Hymm  Karren  asalnst  Telltba 
Dean  Bainey.  George  Karren  intervened. 
From  a  Jndgment  for  defendant;  plaintiff  and 
Intervener  appeah  Affirmed. 

Plaintiff  brought  this  action  to  qniet  title 
to  40  acres  of  land ;  the  same  being  describ- 
ed In  bis  complaint  as  follows:  The  S.  W. 
^  of  the  S.  E.  ^  of  section  6,  township  14 
N.,  range  1  B.  of  tbe  Salt  Lake  meridian, 
Cacbe  comity,  Utah.  Defendant  denied  plain- 
tiff's title,  and  by  ber  amended  counterclaim 
alleged  that  on  October  9, 1893,  Fred  Karren, 
a  son  of  plaintiff,  and  defendant  intermar- 
ried, and  that  on  October  11.  1S9S,  plain, 
tiff  and  his  wife,  Martha  Karren,  made  a 
marriage  ^ft  to  defendant  of  a  piece  of 
ground,  40  rods  wide  by  160  rods  long,  con* 
talnlng  40  acres,  the  same  being  tbe  weet 
half  of  the  40  acres  described  in  plaintiff's 
complaint  and  the  W.  %  of  the  N.  B.  ^  of 
the  S.  B.  ^  of  said  section  6,  the  said  plain- 
tiff and  Martha  Karren  then  and  there  being 
the  owners  of  said  land;  that  under  such 
marriage  gift  she  and  said  Fred  Karren  enter- 
ed Into  possession  of  said  land  and  made  im- 
provements thereon,  consisting  of  a  dwelling 
house,  granary,  fences,  and  the  planting  of 
trees  of  the  aggregate  value  of  $1,000,  and 
thereafter  resided  upon  and  occupied  the 
same  under  claim  of  right;  and  that  she 
was  and  is '  the  owner  and  entitled  to  tbe 
possession  of  an  nndivided  one-half  interest 
in  and  to  said  land.  Defendant  concludes 
with  a  prayer  for  judgment  that  she  "be  de- 
creed to  be  the  owner  of  the  said  land,  and 
that  plaintiff  be  required  to  execute  and  de- 
liver to  her  a  good  and  sufficient  conveyance 
for  tbe  conveying  of  an  undivided  one-half  In- 
terest in  said  premises,  and  for  general  re- 
lief." By  way  of  reply  to  this  counterclaim, 
plaintiff  admitted  that  on  tbe  11th  day  of 
October,  1893,  he  was  the  owner  in  fee  and 
entitled  to  the  possession  of  the  land  de- 
scribed In  said  counterclaim.  By  way  of 
further  defense,  he  alleged  that  prior  to 
Fdmary  28,  1908.  be  was  tbe  owner  in  fee 


of  the  nortb  half  of  the  land  described  in 
defendant's  cotmtorclalm,  and  that  on  said 
date  he  conveyed  to  Bdward  Leavlt,  bis  son- 
in-law,  who.  in  turn,  conveyed  the  land  to 
George  Karren  (plalntUTa  son) ;  that  by  the 
terms  of  said  conTcjancea  plaintiff  retains 
a  Tcndor'a  lieo  upon  said  land,  sobject  to  a 
mortgage  of  $660  executed  by  said  George 
Karren  and  wife  to  the  Utah  Mortgage  Loan 
Corporation,  and  that,  aside  from  said  ven- 
dor's lien,  plaintiff  has  no  interest  In  said 
20  acres  of  land;  and  that  the  20  acres  so 
sold  by  plaintiff  are  the  20  acres  claimed  by 
defendant  in  her  counterclaim  not  embraced 
witbitt  the  land  described  in  plalntlfTs  com- 
plaint For  a  further  defense  to  tbe  counter- 
claim, plaintiff  denied  tbe  alleged  ^ft.  and 
alleged  that  all  Improvemoits  upon  the  land 
described  In  said  counterclaim  were  placed 
thereon  at  his  cost,  and  that  defendant  had 
no  occupation  or  possession  of  said  land., 
except  as  the  wife  of  said  Fred  Karren,  and 
that  on  the  17th  day  of  S^tember,  1900.  a 
divorce  was  duly  granted  said  Fred  Kar- 
ren against  defendant,  and  that  by  reason  of 
said  decree  defendant  is  estopped  from  as- 
.serting  or  claiming  any  ownership  In  the 
property  described  in  her  counterclaim. 
George  Karren,  plaintiff's  grantee,  filed  a 
petition  in  int^'vention  and  claimed  to  be 
the  owner  of  the  north  20  acres  of  the  land 
described  in  tbe  counterclaim  as  a  purchaser 
in  good  faith  for  value,  subject  only  to  tbe 
mortgage  of  $060  In  favor  of  said  loan  corpo- 
ration and  a  vendor's  li^  in  favor  of  plain- 
tiff for  $600.  Defendant,  by  her  answer  to 
said  petition,  alleged  the  marriage  gift,  the 
making  of  the  Improvements  and  the  occopa- 
tion  of  the  premises  set  forth  In  ber  counter- 
claim, and  that  intervener  bad  knowledge 
of  all  of  said  facts.  In  tbe  year  1900  trouble 
arose  between  defendant  and  ber  husband, 
and  in  September  of  the  same  year  a  decree 
of  divorce  was  entered  in  favor  of  the  lat- 
ter. Neither  alimony  was  allowed  nor  prop- 
erty awarded  to  defendant  In  the  divorce 
proceedings,  and  no  order  was  made  therein 
respecting  the  property  In  controversy.  On 
February  23,  1903,  Hyrum  Karren  and  wife 
conveyed  by  deed  to  Edward  Leavit,  who 
was  their  son-in-law,  the  north  half  of  the 
40  acres  of  land  in  question,  and  on  said 
date  said  Leavlt  and  bis  wife  conveyed  by 
deed  the  land  to  George  Karren,  who  mort- 
gaged tbe  same  to  tbe  Utah  Mortgage  Ijoan 
Corporatitm  for  $660,  of  which  $600  was  paid 
to  plaintiff,  Hyrum  Karren.  Leavlt  and 
George  Karren  at  the  time  of  said  transfer 
had  actual  notice  of  defendant's  claim  to 
an  undivided  half  interest  in  the  property. 
The  court  decreed  that  neither  the  plaintiff 
nor  tbe  petitioner  In  Intervention  had  any 
Interest  In  tbe  premises  described  In  defend- 
ant's counterclaim,  and  that  defendant  was 
the  true  and  lawful  owner  of  an  undivided 
one-half  interest  as  tenant  in  common  with 
said  Fred  Karren  in  said  premises,  and 
ordered  and  adjudged  that  plaintiff  forthwith- 


Digitized  by 


Utah) 


KABBBN  T.  BAINET. 


886 


ezecats  and  deliver  to  the  defendant  a  deed 
conTCirlns  to  ber  an  nndlvlded  one-balf  ior 
terest  OunSm  ai  tenant  In  common,  and  that 
■he  have  and  recover  from  plaintiff  and  inter- 
Tener  the  anm  of  f6M^  tosether  with  b&t 
costs. 

J.  Z.  Steward  8.  B.  Thnrman,  and  Hurd 
A  Wedfwood,  ftnr  appellants.  P.  B.  Keder 
and  F.  K.  NelMiker,  for  respondent 

McOABTT,  J.,  after  making  the  foregoing 
statement  of  the  caae,  dtilvered  the  opinion 
of  the  court 

There  li  a  sharp  and  Irreconcilable  con- 
flict in  the  evidence  cm  all  material  points, 
and  qnestlona  of  fact  raised  titie  isanea. 
Beqwndent  testified:  That  at  a  wedding  re- 
ception given  her  and  her  husband,  SVed 
Kairen,  on  October  11,  1888,  Hymm  Karren, 
plaintiff  herein,  came  and  spoke  to  h&e  as 
foltowa:  "Well.  Litba.  I  didn't  bring  a 
wedding  present  to-night  My  wedding 
present  to-  yon  and  Fred  is  40  acres  ct  land 
tai  Lewiston.  Z  gave  the  other  two  hoya  40 
acres  of  land,  and  that  will  be  my  wedding 
presmit  to  yon  and  him."  That  about  two 
weeks  lat»,  and  after  she  and  her  husband 
had  moved  to  Lewiston,  plaintiff  eq;>lalned 
to  her  how  the  land  lay  and  where  It  was 
with  reference  to  the  location  of  the  land  he 
had  given  the  other  boys.  Quoting  her  own 
testimony  on  this  point  she  says:  "He  told 
me  Oeo^e*B  40  was  next  to  Um.  and  then 
Yess's,  and  then  he  said  the  40  he  gave  me 
and  Fred  was  down  on  the  west  ride  of  the 
quarter  section.  •  *  •  It  was  always 
understood  between  Hymm  Eatren  and  my- 
self and  husband  that  that  was  our  40  down 
there.  *  *  •  From  the  time  of  the  eon- 
Tcreatlon  with  plaintiff  tnOctober,  1883,  upto 
the  time  trouble  arose  between  myself  and 
husband  no  person  other  than  Fred  Karren 
and  myself  claimed  any  Interest  or  owner- 
ship in  this  land  In  controversy."  That  In 
189G  plaintiff  asked  respondent  and  her  hus- 
band why  they  did  not  build  on  the  east  40 
of  the  quarter  section  referred  to,  and  they 
answered  that  they  would  rather  biilld  on 
their  own  40  acres  that  he  had  given  them 
and  live  on  their  own  land.  That  at  another 
time  (June,  1896),  when  he  had  not  been  feel- 
ing well,  he  said  (quoting  witness'  own  lan- 
guage): "He  thought  he  would  go  to  a 
notary  public  and  have  the  deeds  made  out 
to  each  one  of  us  who  owned  the  land." 
That  In  1896  respondent  and  her  husband 
erected  a  dwelling  house  and  made  other 
Improvements  on  the  land.  That  respondent 
personally  assisted  In  the  work,  carrying 
adobee.  helped  build  fences,  set  out  trees, 
and  did  the  cooking  for  the  mechanics  who 
worked  on  the  building,  and  after  the  bouse 
was  completed  she  and  her  husband  moved 
Into  It  as  their  borne.  That  from  October, 
1893.  to  the  time  difficulty  arose  between  her- 
self and  husband,  July,  1900,  Hymm  Karren 
said  nothing  to  her  with  reference  to  his 


desire  to  revoke  the  gift  which  he  made  to 
ber  In  October,  1883.  That  the  Improve- 
ments placed  on  the  land  by  herself  and  hue* 
band  was  of  the  value  of  $1,000.  Four  other 
witnesses  testified  that  they  were  present 
at  the  wedding  reception  referred  to,  and 
heard  Hyrum  Karren  make  the  statement 
respecting  the  marrii^  gift  attributed  to 
him  by  respondent  The  carpaitem  wbo 
built  the  house  and  made  other  Improvements 
on  the  land  In  qneetl<ni  testified  that  th^ 
■were  paid  for  work  by  Fred  Karren,  and 
it  also  appears  from  the  reocnd  that  he 
bought  and  paid  txx  the  lumber  and  other 
material  used  in  the  construction  of  the 
building.  Evidence  was  also  introduced  of 
alleged  statements  made  by  Mrs.  Karren, 
wife  of  appellant  wbldi  tended  to  show,  and. 
If  true,  did  show,  that  she  ccmcnrred  and 
Joined  with  her  husband,  Hyront  Karren. 
In  making  the  gift  of  this  land  to  re^ondent 
and  her  husband.  Appellant  Hyrum  Kar^ 
ran  and  hSa  wife  both  denied  making  the 
statements  attributed  to  them  reapectlng  the 
gift  of  this  land,  and  denied  that  they  evce 
gave  the  land  or  intended  to  give  It  to  re* 
spondent  and  her  husband  to  either  of 
them.  Appellant  also  teatlfled  that  he  paid 
tor  the  Improvements  tiiat  were  made  on 
the  land  In  controversy;  ttiat  after  the  wed- 
ding reception  refared  to  until  the  fall  of 
1888  he  and  his  sons,  Including  Fred  Karren, 
worked  the  entire  farm  of  100  acres  In  com- 
mon, and  In  the  fall  a  dlvUdon  was  made  of 
the  products,  each  taking  one-fourth;  that 
he  paid  the  taxes  on  the  entire  160  acres,  In* 
eluding  the  land  In  controven^;  and  that 
the  boys,  Including  defendanfa  husband, 
paid  the  taxes  on  the  Improvemoits,  houses, 
etc.,  In  which  they  were  living.  On  this 
point  respondent  testified  that  Hyrum  Kar- 
ren and  bis  three  sons  not  only  farmed  the 
160  acres  in  common,  but.  In  addition  there- 
to, farmed  200  acres  of  land  in  Trenton, 
and  that  in  the  fall  of  each  year  they  all, 
Hyrum  Karren  and  his  three  sons,  got  to- 
gether, figured  up  the  expenses,  including 
taxes,  and  each  one  paid  his  proportion  of  the 
amount  Hyrum  Karren  further  testified 
that  In  1895  there  was  a  family  gathering 
at  his  home  at  which  his  three  sons  were 
'present,  and  it  was  agreed  and  understood 
between  them  that  appellant  would  trans- 
fer to  each  of  his  sons  by  a  good  and  suffi- 
cient deed  40  acres  of  bis  land,  the  deeds 
to  be  delivered  to  his  wife,  Mrs.  Hyrum  Kar- 
ren. and  kept  by  her  until  each  of  the  boys 
should  deposit  $1,000  In  the  bank  In  favor 
of  appellant,  when  each  would  receive  his 
deed  (this  testimony  was  corroborated  by 
members  of  his  family  and  one  other  wit- 
ness); that  in  pursuance  of  said  agreement 
appellant  made  deeds  conveying  the  different 
parcels  of  land  to  his  three  sons,  including 
Fred,  which  were  delivered  to  Mrs.  Karren, 
who  locked  them  op  In  ber  trunk;  that  sub- 
sequently Fred  Karren.  by  means  unknown 
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to  appellant,  Hyrum  Karren,  or  hia  wife, 
got  posBesBion  of  the  one  in  which  he  was 
named  as  grantee,  but  afterwards  returned 
the  deed  to  appellant,  Hyrum  Karren,  who 
then  and  there  destroyed  It  Bespondent 
was  not  present  at  the  family  gathering, 
and  there  Is  absolutely  no  evidence  in  the 
record  that  eTon  tends  to  show  that  she  was 
advised  or  had  any  knowledge  of  such  an 
event  or  knew  of  the  terms  upon  which 
the  deed  for  the  land  In  question  was  to  be 
made  and  delivered  to  her  husband.  Re- 
specting her  knowledge  of  this  deed,  she 
testified  tbat  her  husband  twought  It  home 
In  1899  and  returned  It  to  appellant.  Hyrum 
Karren,  in  the  early  part  of  January,  1900. 
Therefore,  according  to  ber  testimony,  it 
was  three  years  aft^r  the  Improvements 
referred  to  were  made  before  she  knew  of 
the  existence  of  the  deed  from  Hyrum  Kar- 
ren to  her  husband.  It  will  thus  be  seen,  as 
hereinbefore  stated,  that  there  is  a  substan- 
tial conflict  In  the  evidence  on  all  of  the  ma- 
terial questions  of  fact  raised  by  the  plead- 
ings. We  have  made  a  careful  examination 
of  the  record,  and  are  not  prepared  to  say 
that  the  findings  and  decree  are  not  amply 
supported  by  the  evidence,  or  that  JasUce 
has  not  been  done  in  thia  case.  The  Judg- 
ment of  the  court  must  therefore  be  affirmed, 
unless  the  record  discloses  some  error  of 
law  prejudicial  to  the  rights  of  one  or  both 
of  the  appellants. 

It  Is  urged  by  appellants:  That  re^ndent 
and  her  husband  did  not  take  posaesslon  of 
the  40  acres  of  land  In  question  in  pursuance 
of  the  gift,  nor  was  their  possession  such  as 
the  law  requires  In  ord^  to  vest  title  in  the 
donee  under  a  gift,  and,  further,  that  what- 
ever right  respondent  may  have  acquired.  If 
any,  by  reason  of  the  gift  and  possession,  was 
tbat  of  the  Inchoate  right  of  a  wife,  and 
not  an  undivided  one-half  Interest  as  a  ten- 
ant in  common.  There  Is  evidence  In  the 
record  which  tends  to  show  that  respondent 
and  her  husband  had  a  conversation  with 
appellant,  Hyrum  Karren,  In  which  they,  In 
answer  to  a  question  asked  by  him.  stated 
tbat  they  preferred  to  build  on  their  own 
40  acres  that  be  had  given  them,  so  tbat 
they  wonld  live  on  their  own  land,  and 
tbat  immediately  thereafter  they  erected  a- 
dwelling  house  on  the  land,  and  on  July  18, 
1896,  mdved  into  the  house  and  resided  there 
continuously  until  September  10,  1S09,  when 
they  left  temporarily  for  a  few  months  only 
and  came  back  again  In  July,  1900.  That 
during  all  the  time  from  the  date  of  the  al- 
leged gift  in  October,  1893,  until  the  commence- 
ment of  this  action  respondent  claimed  an 
interest  In  the  land.  We  think  the  evidence 
is  sufficient  to  support  the  finding  of  the  trial 
court  that  the  gift  was  made  to  defendant 
and  her  husband,  Fred  Karren,  as  owners  in 
common,  and  that  in  pursuance  of  such  gift 
they  went  Into  possession  of  the  land  and 
made  the  improvements  hereinbefore  referred 
to.  O^erefore  it  neceasartty  followa  tbat  the 


decree  of  the  court  awarding  respondent  an 
undivided  one-half  interest  in  and  to  the 
premlaus  In  dispute  must  be  upheld.  Free- 
man V.  Freeman,  8  Am.  Law  Beg.  (N.  S.) 
29;  Drum  v.  Stevens,  94  Ind.  181;  Samuel- 
son  V.  Bridges  (Tex.  Civ.  App.)  25  S.  W. 
636;  Kurtz  v.  Hlbner,  65  lU.  614,  8  Am. 
Bep.  6C5 ;  Galbrath  v.  Galbrath,  6  Kan.  411 ; 
Ix)bdetl  V.  LobdcU,  86  N.  X.  827;  Sower's 
Adm'r  V.  Weaver,  84  Pa.  267;  Syler  v. 
Ek^hart,  1  Bin.  378;  Smith  v.  Tocum,  110 
in.  142;  Bohanau  v.  Bobanan,  96  IlL  594. 
The  doctrine  that  a  parol  gift  of  land,  when 
followed  by  possession  and  the  making  of 
valuable  and  permanent  improvements  by  the 
donee,  can  be  enforced  In  equity  la  so  well 
settled  that  a  further  citation  of  anthoritieB 
seems  unnecessary. 

Appellants  complain  because  Fred  Karren 
was  not  made  a  party  to  the  action.  At  the 
trial  the  parties  to  the  action  stipulated  that 
Fred  Karren,  if  present,  would  testify  to  cer- 
tain facts  which  it  is  unnecessary  here  to  enu* 
merate.  It  Is  sufficient,  however,  to  say  tbat 
the  evidence  which  appellants  stipulated  Fred 
Karroi  would  give  if  present,  would  amount 
to,  and,  In  fact,  would  be  a  disclaimer  on  hia 
part  to  any  right,  title,  or  interest  in  the 
land  in  question.  After  having  thus  stipu- 
lated that  Fred  Karren,  if  present,  would 
disclaim  having  any  Interest  in  the  land, 
appellants  cannot  now  be  beard  to  say  that 
he  is  a  necessary  party  because  of  some  In- 
terest he  may  in  fact  have  In  the  property. 
Besides,  section  2919,  Bev.  St.  Utah  1898, 
provides  that  "all  persons  holding  as  tenante 
In  common,  or  as  Joint  tenants,  or  any  num- 
ber less  than  all,  may  Jointly  or  severally 
commence  or  defend  any  dvil  action  or  pro- 
ceeding for  the  enforcement  or  protection 
of  the  rights  of  such  parly.  In  all  cases 
one  tenant  in  common  or  Joint  tenant  may 
sue  his  co-tenant"  It  seems  that  under  this 
provision  of  the  statutes,  while  Fred  Karren 
may  be  a  proper  party,  yet  it  is  not  absolute- 
ly essential  that  be  be  brought  In  In  order 
for  the  court  to  determine  the  title  to  the 
land  as  between  respondent  and  appellants. 

Appellants  further  contend  that  It  was  er- 
ror for  the  trial  court  to  include  in  Its  find- 
ings and  decree  a  specific  performance  of  the 
north  half  of  the  40  acres  of  land  described 
In  respondent's  counterclaim,  for  the  reason 
that  this  particular  part  of  the  land  Included 
in  the  gift  was  not  brought  in  issue  or  even 
referred  to  In  the  complaint  filed  herein  by 
Hyrum  Karren.  This  contention  is  entirely 
without  merit  Hyrum  Karren  filed  an  an- 
swer to  defendant's  counterclaim  in  which  he 
denied  all  the  material  allegations  relied  on 
for  a  recovery  In  said  counterclaim,  and  the 
case  was  tried  by  appellants  upon  the  theory 
that  the  entire  tract  of  the  40  acres  of  land 
was  involved  and  properly  before  the  court 
for  adjudication.  Having  thus,  without  ob- 
jection, Joined  Issue  with  respondent  both  in 
their  pleadings  and  proof,  appellants  cannot 
now  be  heard  to  craiptaln  tbat  reqwndent'a 
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conntwclalm  Incltides  a  greater  gnantltr  of 
land  than  tliat  described  in  the  complaint. 
A  party  cannot  thus,  when  the  court  haa 
Jurisdiction  of  the  parties  to  the  action  and 
the  subject-matter  InTOlved,  be  permitted  to 
experiment  with  the  court  In  the  trial  of  a 
case,  and,  if  Judgment  Is  in  his  favor,  claim 
the  benefits  resulting  therefrom,  and.  If  ad- 
verse to  him,  to  successfully  challenge  in 
this  court  for  the  first  time  the  regularity 
of  the  proceedings. 

Complaint  is  made  that  under  the  findings 
and  decree  as  th^  now  stand,  appellant, 
Hyrum  Karren,  will  not  only  be  compelled 
to  pay  the  $000  awarded  plaintiff  In  the  Judg- 
ment, but  will  be  forced  to  pay  the  mortgage 
held  by  the  Utah  Mortgage  Loan  Corporation 
on  the  north  half  of  the  land  in  controversy. 
In  order  that  there  may  be  no  uncertainty 
In  the  decree  on  this  point,  the  Judgment  will 
be  modified,  and  the  appellant,  Hyrum  Kar- 
ren, will  be  directed  and  required  therein 
to  make  and  deliver  to  respondent,  as  pro- 
vided in  said  decree,  a  good  and  sufficient 
deed  to  said  land,  such  conveyance  to  be 
subject  to  said  mortgage. 

The  decree  in  all  other  respects.  Including 
jDdgmcnt  for  tiie  $600,  to  afBrmed,  with  oosts. 

BABTOH,  a  J„  and  SraCAUP,  concur. 


STATE  V.  ROLAND. 

(Snprmie  Court  of  Idaho.  Nov.  2S,  190B.) 

L  BMBczzuoaira— What  ConsTmrrES. 

Where  It  Is  shown  that  R.  procnred  a  horse 
from  J.  to  be  retamed  the  next  day,  and  rode 
hfm  to  a  distant  point,  thai  sold  him  and  con- 
verted the  proceeds  to  his  own  use,  he  Is  gnllty 
of  embesEzlement. 

[Ed.  Note. — For  cases  In  point,  see  voL  18. 
Cent.  Dig.  Bmbetslonent,  i  IT.] 

2.  OsiHinAi.  Law  —  Tbxjj.  —  Bmaktoi  or 

JUDOX. 

Where  it  la  shown  that  remarks  of  the 
trial  Jadge,  made  In  the  presence  of  the  jnry 
in  mllng  on  the  admissibllitr  of  evidence,  were 
not  pre^idicial  to  the  defendant,  or  not  in- 
dicate to  the  jnry  tlie  feeling  of  the  court  as  to 
the  guilt  or  innoesDee  of  the  defendant,  no  errar 
Is  cmnmltted. 

[Ed.  Note^Tor  cases  In  point,  see  voL  15, 
Cent  Dig.  Criminal  Law,  | 

Z.  BltBEZZLEICBITT— QtJESTIOS  TOR  JUBT. 

Where  it  is  shown  that  the  contract  for 
posaeasion  of  the  alleged  embezzled  property 
IB  made  in  one  connty,  and  It  is  disposed  of  in 
another  county,  and  the  court  fully  and  fairly 
intructs  the  jnry  as  to  the  law  of  the  case, 
leaving  that  gnaBtion  entirely  to  them,  it  be- 
cMnes  a  <inestlon  of  tact  solely  for  their  de- 
tmnination,  and  this  court  will  mot  disttirb 
titeir  verdict  nnlfss  it  Is  shown  1^  the  record 
that  their  verdict  Is  not  Justified  or  supported 
by  tihe  evidence. 

[Ed.  Note. — For  cases  In  point  see  vol.  14, 
Cent.  Dig.  Criminal  Law.  |  1706.] 

A  CBoaHAi.  Law— Tbiai<— iNSTBUononB. 

Where  the  court  instructs  fully  aod  fairly 
on  every  Issue  Involved  in  the  prosecntlou,  it  Is 
not  error  to  refuse  requests  of  defendant  cover- 


Ing  the  same  issues,  hnt  coached  la  dlffsrent 
language. 

[Ed.  Note. — For  cases  In  point  >es  VoL  14, 
Cent.  Dig.  Criminal  Law,  |  SStai.] 

(SyHabos  by  the  Court) 

Appeal  txfoa  District  Court  Nea  Perce 
County;  B.  a  Steele,  Judge. 

William  David  Roland  was  convicted  of 
embezzlement  and  appeals.  Affirmed. 

6.  W.  TaanaUil  and  Q.  Orr  McMinlmy, 
for  appellant  John  J.  Guheen,  Atty.  Oen., 
for  the  State. 

STOCKSLAODB,  C  J.  Appellant  waS 
charged  with  the  crime  of  embezzlement 
In  the  district  court  of  Nez  Perce  county, 
was  convicted,  and  was  sentenced  to  serve 
a  term  of  one  year  and  six  months  In  the  pen- 
itentiary of  the  state.  This  appeal  la  from 
the  Judgmoit  and  fzom  an  order  overruling 
a  motion  for  a  new  trial.  The  Information 
charges  that  on  the  10th  day  of  November, 
1905,  at  the  connty  of  Nea  Perce,  in  the  state 
of  Idaho,  the  aforesaid  William  Roland,  tben 
and  there  bding,  committed  the  crime  of  em- 
bezzlement as  follows:  **Tlie  said  Wlllam 
Roland,  on  the  14tti  diiy  of  November,  A.  D. 
1905,  In  the  connty  of  Nez  Perce,  In  the  state 
of  Idaho,  was  Intrusted  with  one  bay  horse 
of  the  value  of  seventy  dollars  by  Charles 
F.  Jackson,  said  horse  bting  then  and  there 
the  propwty  of  said  Ctiarlee  F.  Jackson;  that 
by  the  terms  of  the  said  trust  said  William 
Roland  was  to  use  said  horse  for  his  own 
benefit  for  a  part  of  one  digr,  and  return 
said  horse  to  Charles  F.  Jackson  on  the  15th 
day  of  November,  A.  D.  1904  That  said 
William  Roland  did  not  return  said  horse 
to  said  Charles  F.  Jackson  according  to  the 
terms  of  said  trust  but  did,  on  the  10th  day 
of  November,  1904,  In  Said  county  of  Nes 
Perce  and  state  of  Idaho,  willfully,  unlaw- 
fully, feloniously,  and  fraudulently  cenvort 
said  horse  to  his  own  use,  and  embezzle  the 
same  contrary  to  his  said  trust.  •  • 
Connsel  fOr  appellant  assign  80  erron  ocenr- 
rii^  on  tlie  trial,  but  in  thtAr  brief  say  that 
the  case  may  be  considered  under  three 
heads :  The  inf ormathm  failed  to  state  facta 
sufficient  to  eonsUtuto  an  offense^  for  tiw  rea- 
son that  flie  Information  failed  to  charge 
such  fiduciary  relation  as  required  1>y  the 
statute  to  constitute  the  crime  of  embezzle- 
ment The  information  further  failed  to 
charge  and  allege  facta  sufficient  to  admit 
of  proof  of  tlie  alibied  ccmrerston  of  the 
horse  In  Latah  county,  and  tbe  admission  of 
tbto  evidence  over  the  objection  of  def&idant 
was  ind^lnito  and  uncertain  as  to  the  date 
of  the  alleged  commission  of  the  offense, 
charging  the  offense  to  have  been  committed 
on  November  10,  1005,  and  that  the  defend- 
ant was  intmstod  with  the  horse  on  Novem- 
ber 15,  1904.  After  tiie  Jury  had  retnnied  a 
verdict  of  gnllty,  and  prior  to  sentence  coun- 
Fel  fOr  defendant  filed  a  motion  in  arrest  of 
Judgment  which  sets  l^)  thst  the  information 
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ts  Insuffldent  upon  which  to  base  any  SvAfg- 
ment,  and  that  such  InsafBdency  const ita  In 
this :  (1)  That  It  does  not  appear  therefrom 
the  clrcumBtaDceB  under  vhlch  tiie  allied 
offense  was  committed,  or  the  time  and  place, 
with  snffli^ent  certain^  to  advise  the  defend- 
ant of  the  nature  of  the  oflense,  and  the  In- 
fwmation  ia  Insnfflclent  to  give  the  court  any 
Jurisdiction  of  the  offense,  tiie  person  of  the 
defendant,  or  tiie  subject-matter  of  the  ac- 
tlon.  (2)  That  the  information  is  ambigu- 
ous, unintelligible,  and  uncertain,  and  that 
such  uncertainty  consists  In  this:  that  It 
does  not  appear  ther^nm  whether  f»r  not 
the  offense  was  committed  in  November, 
1905,  or  November,  1904,  and  affirmatively 
appears  therefrom  that  the  offense  is  charged 
to  have  been  committed  on  the  15th  day  of 
November,  190S.  (S)  That  it  does  not  appear 
therefrom,  or  from  the  evidence,  that  the 
offense  was  committed  in  Nez  Perce  county, 
state  of  Idaha  (4)  That  Oie  Information  as 
a  whole  is  insufficient  upon  which  to  base 
a  judgment. 

It  la  clearly  apparent  that  a  clerical  error 
exists  In  the  Information  wherein  it  Is  char- 
ged that  the  crime  was  ctnnmltted  on  the  15th 
day  of  November,  190S.  It  la  shown  that  on 
the  15th  day  of  March,  1905,  the  Information 
was  filed,  and  alleges  that  prior  thereto  de- 
fendant liad  bad  a  preliminary  examination, 
and  was  hdd  to  aiutwer  In  the  district  court 
to  the  charge  of  embezzlement  Section  7687, 
Rev.  St  1887,  8^:  "No  indictment  is  In- 
sufficient nor  can  the  trial.  Judgment  or 
otha>  proceeding  thereon,  be  affected  by  rea- 
son of  any  defect  or  imperfection  In  matter 
of  form,  which  does  not  tend  to  the  prejudice 
of  a  substantial  right  of  the  defendant  upon 
Its  merits."  What  possible  ri^t  of  the  de- 
fendant 'was  in  Jeopardy  by  reason  of  the 
error  in  the  information?  He  was  Informed 
by  the  Information  tliat  he  was  charged  with 
embenllng  the  property  of  the  complaining 
witness,  and  that  he  had  disposed  of  such 
property  In  Moscow  and  converted  the  pro- 
ceeds to  his  own  use  without  the  consent 
of  the  owner.  The  time  was  fixed  elsewhere 
In  the  information,  and  it  was  certainly  ap- 
parent to  any  one  who  examined  the  infor- 
mation that  November  16, 1905,  was  Intended 
for  November  16,  1904.  HiIs  b^ng  true, 
with  the  section  of  the  statute  above  quoted, 
we  are  disposed  to  bold  that  It  was  harm- 
less OTor,  as  it  could  not  have  prejudiced 
tile  rights  or  Intoresta  of  the  defendant  in 
any  particular. 

It  Is  also  urged  by  counael  that  the  in- 
formation Is  indefinite  and  uncertain  as  to 
the  time  of  the  commlsidon  of  the  alleged  of- 
fense, and  did  not  state  tacts  sufficient  to 
apprise  the  defendant  of  the  nature  of  tlw 
offense  all^^  and  the  time  of  its  commission 
or  tlie  circumstances  imder  which  it  is  al- 
lseed to  have  been  committed,  and  Is  a  fatal 
variance  between  the  allegatlona  of  the  In- 
formation and  the  proof ;  the  evidence  show- 
ing that  the  horse  was  taken  In  Nes  Perce 


conn^  and  ridden  to  Latah  county,  and  dis- 
posed of  in  the  latter  county.  If  we  ocwreetly 
read  and  conetrue  the  Infbrmatlon,  this  cod* 
tentUm  must  ftdL  Defendant  was  Informed 
by  tlw  all^tlona  of  the  Infonnatlon:  That 
he  had  been  Intmated  wltb  a  certain  borse  t>y 
CAiarles  T.  Jati^Km  In  Nes  Perce  county, 
Idaho.  The  date  is  find  aa  November  14. 
1904.  That  he  was  to  use  said  horse  a  part  of 
one  day,  and  return  him  to  Charles  F.  Jack- 
son on  the  16th  day  of  Novonber,  1904.  That 
he  did  not  return  the  hone  according  to  the 
terms  of  the  trust  but  on  the  15tb  day  of 
November,  1904,  In  said  county  of  Nea  Perce, 
willfully,  unlawfully,  felonioualy,  and  fraud- 
ulently converted  the  horse  to  his  own  use^ 
and  embezzled  the  sama  It  occura  to  ua  that 
this  information  was  amply  sufficient  to  In- 
form the  defendant  what  he  had  to  meet  in 
court  upon  hia  trial.  In  siqKiort  of  tills  con- 
tention that  the  Information  is  defective.  In 
that  It  is  Indefinite  and  nocertaln.  et&,  coun- 
sel for  appellant  call  our  attention  to  Duncan 
V.  State  (Tex.  Or.  App.)  70  8.  W.  548.  In  this 
case  n  Is  said:  "The  charging  part  of  the 
Indictment  Is  that  ajqpellant  did  then  and 
there  have  possession  of  a  mule,  tiwn  and 
there  the  property  of  Joe  Taylor  by  virtue  ut 
his  contract  of  hiring  wltii  said  Joe  Taylor, 
and  did  then  and  there  unlawfully,  and  with- 
out the  consmt  of  the  said  Joe  Taylor,  the 
owner  thereof,  fraudulently  convert  said 
horse  to  bis,  the  aald  Richard  Duncan's,  own 
use."  Hie  court  said,  "A  party  could  not 
have  possession  of  a  mule  by  virtue  of  a 
contract  of  hiring,  and  be  convicted  for  cw- 
verting  a  hearse.'*  We  are  cwtelnly  In  foil 
harmony  with  the  oonclralim  reached  by  the 
Texas  court  above  quoted,  but  no  such  6etect 
exists  In  the  Information  under  consideration. 
Our  attention  is  also  called  to  Stete  v.  Swen- 
sen  (Idaho)  81  Pac.  879.  We  find  nothing  In 
Ibis  case  that  lends  aid  to  aj^lant  In  hia 
contention  that  the  Information  Is  d^ecUve. 

It  Ib  next  insisted  by  counsel  tor  aivellant 
that  the  rights  of  appellant  wore  prejudiced 
by  certain  remaiics  ot  the  trial  Ju^  in  ruling 
on  the  admiasion  of  cwtaln  evidence.  The 
eighth  asslgnmoit  relates  to  tiie  excluding  ot 
the  offer  made  by  defendant  as  to  what  be 
would  show  by  the  cross-examination  of  wit- 
ness Vosberg:  "Q.  We  want  to  prove  the 
condition  Mr.  Roland  was  In  at  the  time^  and 
where  he  was."  In  passing  on  the  o(»npe- 
tency  of  thla  question  the  court  said:  "Ton 
are  aiding  aomethlng  that  might  put  the 
witness  in  a  wrong  light  and  the  comrt  la 
here  to  protect  the  witnesses  generally."  It 
would  not  seem  that  It  would  matter  ma- 
terially where  Mr.  Roland  was,  or  what  may 
have  been  his  condition  at  the  time  he  may 
have  made  statemento  of  any  charactor.  It  Is 
next  shown  that  the  following  question  was 
asked  of  the  witness  Departee:  "Did  yott 
ever  know  of  him  running  a  gamtillng  den  la 
the  Red  Light  Saloon  In  Mosoowr'  The 
county  attorney  objected  to  this  question,  and 
the  court  said:   **Xoa  need  not  anmra  the 
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queBUcm.  There  Is  no  materiality  about  It, 
It  la  not  proper." 

The  next  asslgoment  relates  to  a  question 
of  defttkdanf  0  counsel  to  the  aanw  witness: 
"Did  yon  know  wbat  his  occapatltm  was?" 
TblB  question  related  to  witness  Robert  U 
Toebei^,  to  which  the  conn^  attorney  ob- 
jected. In  passing  upon  this  question  the 
conrt  said:  "We  are  not  trying  other  people. 
We  are  trying  the  defendant  It  Is  not  neces- 
sary to  go  further.  It  is  admitted  he  mar- 
ried this  man's  wife.  There  Is  no  contention 
abont  that"  It  Is  shown  by  the  record  that 
Tosberr  married  the  former  wife  of  appellant 
and  defendant  was  evidently  trying  to  show 
bias  or  prejudice  of  witness  Vosberg  against 
appellant  This  conld  not  be  shown  by  the 
questions  abore  r^erred  to.  The  fact  that  he 
may  have  been  engaged  In  an  unlawful  bust- 
nesB  was  not  sufficient  to  discredit  his  evi- 
dence. This  conrt  has  expressed  itself  fre- 
quently on  the  danger  of  comment  of  any  kind 
try  the  trial  court  on  the  admission  or  re- 
jection of  evidence,  or  any  expression  from 
which  Jurors  might  Infer  the  feeling  of  ttie 
court  as  to  the  guilt  or  Innocence  of  the  ac- 
cnsed.  We  do  not  find  In  any  of  the  ex- 
pressions of  the  court  anything  from  which 
jurors  could  infer  what  the  opinion  of  the 
learned  Judge  was  as  to  the  guilt  or  tnno- 
cense  of  the  accused.  Neither  do  we  find 
error  In  the  ruling  of  the  conrt  on  the  admia* 
slblllty  of  the  evidence. 

This  brings  UB  to  a  consideration  of  the  In- 
structions given  by  the  court  and  the  refusal 
to  give  certain  requests  of  counsel  for  ap- 
pellant It  la  earnestly  Insisted  by  learned 
ooonsel  for  appellant  that  tbe  evidence  shows, 
if  any  crime  was  committed,  It  was  com- 
mitted In  Latah  county,  and  hence  the  court 
had  no  Jurisdiction  to  try  the  case  In  Nes 
Perce  county.  We  have  read  the  evidence 
of  all  the  witnesses,  as  well  as  the  In- 
structions of  the  conrt  bearing  on  this 
question,  and  It  seems  to  us  that  the  deter- 
mination of  this  question  was  left  entirely  to 
the  Jury  to  determine.  .  By  their  verdict  they 
said  the  crime  was  committed  In  Nez  Perce 
coun^,  and  we  do  not  see  any  reason  why 
their  verdict  should  be  disturbed.  The  court 
Instructed  the  Jury  very  fully  and  fairly  on 
every  material  Issue  involved,  and,  where 
that  Is  tme,  there  Is  no  error  In  refusing  re- 
quests by  defendant  covering  the  same  issues. 
The  Judgment  of  the  lower  court  Is  affirmed. 

AILfiHIB  and  SULLITAN,  JJ.,  concur. 


DENNING  T.  CITY  OF  MOSCOW. 

(Supreme  Court  of  Idaho.  Nov.  10,  1906.) 

1.  PaoHiBiTion— Wbkr  Issues. 

Where  it  la  shown  that  the  city  authorities 
are  acting  withio  the  scope  of  the  authority 
given  therein  by  statute,  the  writ  will  be 


2.  Saux— LsvT  or  Tax. 

The  writ  will  not  Issue  to  prohibit  the 
officers  of  a  city  from  levying  and  aaseasing 
city  property  subject  to  assessment  for  the  pay- 
ment of  certain  bond^  and  certify  Boeh  levy 
and  assessment  to  the  connty  tax  coUectw  fcv 
collection  "as  other  taxes  are  collected,"  under 
the  provisions  of  subdivision  10,  S  12,  p.  34, 
Sesa.  Laws  1903,  and  section  86,  p.  209,  Bess. 
Laws  1890. 

[Ed.  Note. — For  eases  in  point,  see  vol.  40, 
Cent  Dig.  Prohibition.  S  S8.] 

(Syllabus  1^  the  Court) 

Action  by  Stewart  S.  Denning  against  the 
city  of  Moscow  for  writ  of  prohibition.  De- 
nied. 

Stewart  8.  Denning,  for  petitioner.  Jaa. 
H.  Fcnu^,  for  reepondent 

STOCKSLAGBR.  U  J.  The  plaintiff  filed 
hlB  application  for  a  writ  of  prohibition. 
The  facts  are  agreed  upon,  and  we  are  asked 
to  construe  certain  provisions  of  the  Acts  of 
the  Leglslatture,  Seventh  session,  and  of  the 
Eighth  session.  The  facts,  as  agreed  upon, 
are:  That  S.  S.  Denning  is  the  ownar  of  a 
certain  lot  of  real  estate  situated  within 
the  corporate  limits  of  the  city  of  Moscow; 
that  the  said  lot  of  land  has  been  duly  as- 
sessed, acd  a  tax  has  been  levied  thereon  by 
the  city  council  of  said  city  of  Moscow  for 
the  purpose  of  constructing,  maintaining,  and 
operating  a  sewerage  system;  that,  if  the 
said  city  council  shall  certify  the  sewerage 
assessments  to  the  county  tax  collector  of 
Latah  county,  state  of  Idaho,  thereby  the 
said  assessments  will  be  Increased  upon  prop- 
erty of  the  said  S.  S.  Denning  to  the  extent 
of  1^  per  cent,  and  upon  all  other  property 
within  the  corporate  limits  of  the  said 
of  Moscow  to  the  extent  of  1%  per  cent 
costs  of  collection;  that  this  application  Is 
made  for  the  purpose  of  ascertaining  from 
this  honorable  court  whether  such  assess- 
ments shall  be  collected  by  the  proper  of- 
ficers of  said  city  of  Moscow,  or  whethpr  the 
said  city  council  shall  certify  all  such  as- 
sessments and  taxes  as  are  now  dne  to  the 
tax  collector  of  Latah  county  and  collect 
same  in  the  same  manner  as  other  city  taxes 
are  collected.  It  Is  hereby  further  stipulated 
that  the  bonds  heretofore  mentioned  were  to 
be  paid  In  five  equal  annual  installments, 
and  that  no  Installment  has  yet  been  levied ; 
that  the  city  has  paid  all  of  Its  Installments 
upon  its  municipal  property,  and  that  the 
dty  is  not  now,  neither  have  they  ever  been, 
Indebted,  under  aubdivislons  8  or  4,  S  12,  p. 
82,  Laws  1^03,  expending  from  the  general 
funds  any  tuimej  In  consideration  of  the 
benefits  accruing  to  the  general  public  by  rea- 
aon  of  such  sewerage  Improvonent  nor  have 
any '  ordinances  ever  been  passed  since  the 
passage  of  the  constmctloii  ordinance  "pro- 
viding for  the  payment  of  the  coats  and  ex* 
penses  thereof  by  Installmait  tnstead  of 
levying  the  mtlre  tax  for  Qwdal  aaaesaments 
for  sod)  costs  at  any  oae  time"  Tbe  writ 
was  not  issued;  the  stipulation  in  Its  last 
^nae  asklnc  ti»t  tbe  case  be  baud  as  to 
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whettiw  or  not  tbe  writ  aball  Issue.  Tbe  ax> 
tLm  iB  agalDflt  tbe  of  Ifoscow  to  prohibit 
the  mayor  and  city  ooundl  bom  certl^lnc 
an  assessnient  and  levy  to  the  assessor  and 
tax  collector  of  Latah  cotin^  for  the  purpose 
of  paying  the  first  Installment  of  certain 
sewerage  honds  Issned  under  tbe  provisions 
of  an  act  of  the  L^slatiire  In  1003. 

Counsel  for  plaintiff  In  his  brief  says: 
"There  Is  but  one  qnestlon  pr«Knted,  and 
tliat  Is:  What  Is  tbe  proper  mode  of  as- 
sessing, levying,  and  collecting  the  several 
Installments  on  the  bonds  In  accordance  with 
the  act  of  1963?"  It  Is  sbown  by  tbe  ap- 
plication that  during  the  year  1902  tbe  city 
council  of  tbe  city  of  Moscow  duly  levied 
and  .assessed  certain  taxes  for  sewerage  Im- 
provements,  and  for  the  purpose  of  construct- 
ing, maintaining,  and  operating  a  sewerage 
system  wltbln  the  corporate  limits  of  tbe  city 
of  Moscow ;  that  there  is  now  due  and  unpaid 
on  said  sewerage  assessments  the  sum  of 
$28,000.  Counsel  for  plalntlfiT  Insists  tbat 
by  the  provision  of  the  law  of  1903  tbere  are 
two  schemes,  either  of  which  may  be  followed 
for  the  payment  of  the  Indebtedness  contract- 
ed in  tbe  building  of  the  sewer  as  against 
the  property  benefited.  Subdivision  10  of 
section  12  (page  34)  of  tbe  act  provides  that 
"All  such  assessments  shall  be  known  as 
special  assessments  for  sewerage  assessments 
and  shall  be  levied  and  collected  as  separate 
taxes  In  addition  to  tbe  taxes  for  general 
revenue  purposes  to  be  placed  <m  the  tax  roll 
for  collection  subject  to  the  same  penalties 
for  collection  end  In  the  same  manner  as 
other  cl^,  town  or  Tillage  taxes."  Section 
11  of  the  act  provides  "that  whenever  the 
mayor  and  council  shall  cause  any  sewerage 
work  or  Improvement  to  be  done  under  tbe 
provisions  of  this  act  the  expense  Is  charge- 
able to  the  property  within  the  boundary 
lines  within  the  sewerage  district  laid  out  un- 
der the  provisions  of  this  act,  they  may  in 
their  discretion  provide  for  the  payment 
of  the  costs  and  the  expense  thereof  by 
installments.  Instead  of  levying  the  entire  tax 
for  special  assessments  for  such  costs  at 
any  such  time  and  for  such  Installments  they 
may  issue  In  tbe  name  of  the  city*  town  or 
village  improvement  bonds  of  the  district, 
which  shall  be  known  and  designated  as 
special  assessment  sewerage  Improvement 
bonds."  Subdivision  12  of  section  12  (page 
87)  provides:  "Such bonds  when  issued  to 
the  contractor  constructing  said  work  or  im- 
provements In  payment  thereof,  or  when  sold 
as  above  provided,  shall  transfer  to  the 
contractor,  or  other  owner  or  bolder,  the 
right  or  interest  of  such  city,  town  or 
village  In  or  with  respect  to  every  assess- 
ment, and  the  Hen  thereby  created  against 
the  property  of  the  owners  assessed  who 
shall  QOt  have  availed  themselves  of  the  pro- 
v'ialons  of  this  act  in  r^ard  to  their  prop- 
erty, as  aforesaid,  shall  authorize  said  con- 
tractor, and  his  assigns  and  tbe  owners  and 
hold«s  of  said  bonda,  to  receive^  sue  for 


and  collect  every  such  assessmoit  embraced 
In  any  bond  by  or  through  any  of  the  math- 
ods  provided  by  law  for  tbe  oollectioa  of 
aaseasmenta  for  local  Improvonaits.  And 
if  the  dty.  town  or  village  shall  tall,  neglect 
or  refuse  to  pay  such  bonds  or  to  propwly 
collect  any  sudi  sMessm^ts  when  due  the 
owner  of  any  such  bonds  may  proceed  In  fala 
own  name  to  collect  any  such  nnnrminnnln 
and  foreclose  tbe  Hen  thereof  in  any  court 
of  competent  Jurisdiction,  and  shall  recover. 
In  addition  to  the  amoimt  of  sudi  bonda  and 
Interest  thereon,  five  per  cent.,  together  with 
the  costs  of  such  suit"  Subdivision  15  of  sec- 
tion 12  (page  36)  provides  that  "the  bolder  of 
any  bond  Issued  under  the  authority  of  this 
act  shall  have  no  claim  therefor  against  the 
city,  town  or  village  by  which  the  same  Is 
Issued  in  any  event,  except  for  the  collection 
of  the  special  assesament  made  for  the  work 
or  hnprovement  for  which  aald  bond  was 
Issued;  but  his  r«nedy  In  case  of  nonpay- 
ment aball  be  confined  to  the  enforcement 
of  such  assessment." 

After  calling  our  atiention  to  tbe  above 
quotations  of  tbe  Session  Laws  of  1903, 
counsel  for  plaintiff  asks  the  question :  How 
far  Is  the  city  liable  upon  those  bonds  for 
the  bondholder?  If  the  ci^  should  be  negli- 
gent In  making  the  assessmmt  and  levy, 
how  long  should  this  n^Iigence  continue  be- 
fore the  bondholder  can  bring  an  action 
against  the  cl^,  or  a  writ  of  mandate 
against  the  dty  coundl,  compelling  them  to 
make  the  assessment  and  levy?  We  have 
carefully  reviewed  the  law  of  this  case  to 
which  our  attention  has  been  called,  and, 
BO  far  as  the  only  question  we  deem  of 
Importance  at  this  time  Is  concerned,  we  do 
not  find  much  embarrassment  In  determining 
it:  that  is,  Is  the  dty,  through  Its  officers, 
properly  proceeding  to  collect  the  revenue 
with  which  to  meet  the  obUgationa  of  the 
dty  on  the  outstanding  bonds?  It  seems 
that  the  city  of  Moscow  has  certified  the 
sewerage  taxes  to  the  county  tax  collector 
-  to  be  collected  as  "other  taxes  are  collected." 
It  Is  conceded  by  counsel  for  the  dty  that 
there  is  no  provision  In  the  act  of  1903 
permitting  the  dty  to  state  when  their  re- 
spective assessments  are  due,  or  to  boMHue 
due ;  that  la,  there  is  no  authority  granted 
by  said  act  authorizing  the  city  of  Moscow 
to  fix  the  time  when  these  respective  install- 
ments shall  become  due.  But  our  attention 
is  called  to  section  86,  p.  209,  5th  Sess. 
Laws  1899.  This  section  reads :  "Tbe  coun- 
dl or  trustees  of  each  dty  or  village  shall 
at  the  time  provided  by  law,  cause  to  be 
certified  to  tbe  county  tax  collector  tbe  per- 
centage or  number  of  mills  on  the  dollar 
of  tax  to  be  levied  for  all  city  or  village 
purposes  by  them  on  the  taxable  property 
within  said  corporation  for  the  year  then 
ensuing  ss  shown  by  the  assessment  roll 
for  said  year.  Including  all  special  assess- 
ments and  taxes  assessed  as  hereinbefore 
provided,  and  the  said  tax  collector  shall 
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place  the  same  oa  the  proper  tax  lists  to 
be  collected  In  the  manner  provided  1^  law 
for  the  collection  ef  state  and  coonty  taxes." 
There  is  no  attoupt  Id  the  act  <tf  1003  to 
repeal  the  above  provision  of  the  act  d  1889, 
nelthtf  do  we  find  anything  In  the  law 
<rf  180S  that  In  any  way  conflicts, with  that 
pTOTlsl<m  of  the  act  of  1899.  It  may  have 
attemi»tod  to  provide  another  remedy  for  the 
btmdhoMtt,  but  It  did  not  relieve  the  city 
aathoritles  from  the  Anty  ot  providing  reve- 
nue for  the  payment  of  Its  outstanding  obli- 
gations. Gonatmliq;  the  two  acts  together, 
we  think  the  duty  of  the  dty  authorities 
Is  plain,  and  that  th^  are  only  acting  as 
the  law  requires,  when  they  certify  the  sew»- 
age  taxes  to  be  collected,  to  meat  the  obit- 
gatlMis  ct  the  dty,  to  the  coonty  tax  col- 
lector to  be  collected  "as  othw  taxes  are 
coUeeted.**  The  writ  Is  denied. 

SULLIVAN  and  AILBHIE,  JJ.,  concur. 


BTATB  V.  WETTER. 
(Supreme  Ooort  of  Idaho.  Nov.  24,  1806.) 

1.  Cbiuxnai.  Law— Affcai^Waivxb  of  Ob- 
jacnoHB. 

Where  an  informatioii  chargei  murder, 
and  a  demurrer  1b  filed  which  la  overruled  by  'the 
court,  and  no  error  ia  predicated  on  each  r alloc 
in  tbii  court,  it  will  be  treated  as  waived. 

[EkL  Note. — For  cases  in  iwint,  lee  vol.  15, 
Cent.  Dig.  Criminal  Law,  »  28G4,  2964.] 

2.  Saus— BcrusAi,  or  CotrmtvxjucE. 

Where  an  application  for  a  continnanoe  Is 
Alod  and  overruled  by  the  court,  it  wlU  only  be 
reversed  in  this  coiut  whwe  It  Is  shown  that 
there  was  an  abuse  of  discretion  in  the  court 
b«low. 

[Bd.  Note; — For  cases  in  point,  ses  vA.  18^ 
Cent  Dig.  Criminal  Law,  |  8045.] 

&  Bame  —  DnposmoiTB  —  Rxrusu.  or  Lbate 
TO  Taks— DisoBEnon  or  Couvr. 

Where  there  Is  an  application  to  take  d«>o- 
sitions  ODtfllde  of  this  state,  and  such  appllca- 
ti(ni  is  denied  by  the  lower  court,  and  It  further 
appears  that  Oie  evldoiee  sought  to  be  pro- 
cured would  not  diange  the  result  of  the  trial, 
the  action  of  the  lower  court  will  not  be  dis- 
turbed. The  granting  or  refusal  of  sucb  ap- 
plication being  within  the  discretion  of  the 
trial  court.  It  will  ouly  be  disturbed  whwe  it 
is  sbown  that  there  has  been  an  abuse  of  such 
discretion. 

4.  Same — Objections  to  Evidence. 

Where  a  wltnesa  is  asked  a  question  tliat 
in  ihwlf  is  imtnaterlftl.  and  no  founoatlfMi  Is  laid 
by  which  it  may  become  material,  a  ruling  sus- 
taining the  objection  will  be  sustained. 
6.  Sake— Defense— Ins ANFTT. 

Where  the  defense  is  inaanity.  It  Is  always 
brought  into  the  case  by  the  defendant,  and  un- 
til be  furnishes  sudi  evidence  of  insanity,  at 
least  sufficient  to  raise  a  question  of  doubt  In 
the  minds  of  the  Jurors,  the  prosecution  may 
rest  upon  the  legal  proposition  that  all  men  are 
supposed  to  be  sane  and  legally  responsible  for 
their  acts. 

[Bd.  NolBw — Vor  casts  la  pt^t,  set  voL  14^ 
Coit.  Dig.  CUminal  Law.  H  742.  1286.] 
B.  Bakb— AjmcAXr-REvtEw. 

Where  it'  is  shown  that  the  instructions, 
taken  aa  a  whole,  correctly  state  the  law  and  are 
unifennly  fair  to  the  desmdant,  and  that  fresa 


the  entire  recwd  no  posrible  beneSt  could  flow 
to  the  defendant  from  granting  a  new  trial, 
the  judgment  will  be  sustained. 

[Ed.  Note. — For  cases  in  point,  see  voL  16^ 
Cent  Dig.  Criminal  Law,  (  2212.} 

(Syllabus  by  the  Court.) 

Ai^)eal  from  District  Court,  Idaho  County; 
n.  C  Steele,  Judge. 

Bndolpb  Wettor  was  convicted  of  murder, 
and  appeals.  Affirmed. 

W.  N.  Scales,  for  appellant  John  J.  Gu- 
heen.  Atty.  G^.,  Edwin  Snow,  and  F.  8. 

Wettach,  for  the  State. 

BTOCKSLAGSai.  O.  J.  The  ^osecutlng 
o^er  ot  Idaho  county  flled  an  Information 
In  the  county  diarglng  the  defendant  with 
the  crime  or  murder.  The  charging  part  of 
the  Information  follows:  "That  the  said 
Budolph  Wetter,  on  or  about  the  19th  day  of 
July.  1904,  at  the  ooimty  of  Idaho,  state  of 
Idaiio,  then  and  there  being,  did  then  and 
tha«,  willfully,  deliberately,  pronedltatedly, 
unlawfully,  feloniously,  axid  vrith  malloe 
af  oretiunight  kill  and  murder  one  Christ  Long, 
a  human  beln^  by  then  and  there  willfolly. 
dellberatdy,  premedltatedly,  unlavrfuUy,  fe> 
tonloua^,  and  with  malice  afwetboutfit, 
shootlxv  at,  In  and  upon  the  body  and  persrai 
of  the  said  Christ  I^on^  with  a  certain  gun, 
towltarUtoktbesametbai  and  there  being  a 
deadly  weapon,  and  then  and  there  loaded  with 
powder  and  leadoi  ball  and  then  and  there 
held  In  tile  bands  of  the  said  BodoliA  Wettor. 
and  the  said  Rudolph  Wetter  did  thai  and 
there,  willfully,  deUberataly,  premedltatedly, 
unlawfully,  felonloualy,  and  with  malice  afore- 
tbought,  wound,  kill,  and  murder  him,  the 
said  Christ  Long." 

Counsel  for  aj^idlant  dmnurred  to  the 
Information:  First,  *^t  said  Information 
does  not  state  facts  snfllctoit  to  oukstitnte  a 
public  ofEense;  seomd,  that  said  Information 
does  not  nibatantlally  comply  with  the  re- 
qulremmts  of  sectkma  7877,  7078,  7679,  of  the 
Revised  Statntaa  Of  Idaho  of  1887."  TUsde- 
mnrrer  was  overruled,  and  an  exertion  sav- 
ed, but  counsel  for  sppeliant  does  not  urge 
the  ruling  of  the  court  as  oror;  hence  we 
Inter  after  more  mature  deliberation  be  aban- 
doned it.  at  least  we  will  treat  It  as  waived. 
It  is  also  sbown  that  at  the  timo  fixed  tor 
defendant  to  plead  hla  counatf  filed  a  motion 
to  set  aside  the  infcamatlon.  This  motion 
was  overruled,  to  whlcb  ruling  an  exception 
was  saved.  Counsel  fOr  appelant  does  not 
urge  this  ruling  as  error;  hence  It  will  be 
treated  waived  also. 

On  the  8th  day  of  September  W.  N.  Scales, 
counsel  for  appellant,  filed  a  motion  supported 
by  his  aflSdavlt  for  a  continuance  of  tiie  case 
nntU  a  future  term  of  the  court  In  this  affi- 
davit It  Is  shown  that  the  ptellmlnaiT  cbe- 
amlnatlon  was  had  on  the  lat  and  2d  days 
of  August,  1904,  and  the  defendant  held  to 
answer,  and  that  on  the  5th  day  of  September 
thoreafttf  tSin  county  attorn^  filed  an  In- 
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Cormation  charging  defendant  with  m order 
In  the  first  decree,  and  on  the  same  day 
filed  a  second  Information,  charging  the  de- 
fendant with  a  like  offense.  The  affidavit 
then  states  that  one  of  the  defenses  to  be 
Interposed,  and  which  will  be  a  sabstantlal 
and  material  part  of  the  defense,  will  be 
that  at  the  time  of  the  allied  offense  defend- 
ant was  Insane  and  not  responsible  for  any 
act  committed  at  that  time;  that  affiant  baa 
been  Informed  that  some  of  the  near  relations 
of  the  defoidant  have  been  or  are  insane; 
that  affiant  has  been  Informed  that  a  brother 
of  defendant  Is  Insane  and  was  confined  In 
the  Insane  asylmn  In  California.  Then  the 
affidavit  states  that  affiant  had  addressed  a 
letter  to  the  "Superintendent  Insane  Asylum, 
Asylum  Station,  California,"  in  which  affiant 
had  requested  said  superintendent  to  Inform 
him  whether  said  brother  of  defendant  was 
confined  In  said  asylum,  the  cause  of  such 
insanity,  how  long  he  had  been  there,  what 
form  it  assumed,  whether  he  was  cured,  and 
where  he  now  was;  that  affiant  informed 
said  superintendent  of  the  great  importance 
of  the  information  sought  and  the  necessity 
for  a  prompt  rraponse;  that  said  letter  was 
duly  mailed;  that  afterward  it  was  returned 
with  the  San  Frandsco  and  another  post- 
mark, for  better  direction;  that  affiant  has 
bem  Informed  that  said  address  was  correct 
Affiant  was  also  informed  that  said  brother 
was  admitted  to  the  Insane  asylum  under  the 
name  of  Jos  (or  Tbomas)  O.  Bralnbrldge;  that 
thereafter  defendant  received  a  letter,  ad- 
drfflsed  on  the  Inside  "Dear  Brother,"  and 
signed  "Your  sister,  Amelia,"  therein  giving 
her  address  as  New  Hope,  Pa.;  that  said 
letter  bore  the  postmark  "GrangevlUe,  Idaho, 
Sept  Ist,  1904,"  and  "New  Hope.  Pennsyl- 
vania, Ang.  22.  1904,"  and  was  handed  there- 
after to  affiant,  In  which  appears  this.  "I 
had  boped  Charley  was  the  only  one  of  tbe 
family  vho  voald  show  any  signs  of  In- 
sanity." Affiant  has  never  bad  any  com- 
munication with  any  mnnber  of  the  family, 
did  not  know  tbeSx  address,  and  the  last- 
nientl(med  letter  seans  ftrom  Its  reading  to 
h^ve  been  written  on  account  of  InformatitHi 
received  trom  one  B£rs.  Oampbell,  post  office, 
BeacMTt,  that  the  defendant  was  In  trouble. 
Prom  wiiat  affiant  has  heard  and  from  said 
letttf,  he  Is  thwonghly  convinced  that  the 
defendant  bas  near  relatives,  or  a  near  rtia- 
tlve,  Insane,  or  who  has  been  insane.  Then 
It  is  stated  that  affluit  will  be  nnable  to 
ascotatn  the  facts  In  r^rd  to  the  Insanity 
of  the  near  relatives  of  defendant  in  time 
for  trial  at  tbe  present  term  of  court;  that 
defendant  has  no  relatives  In  Idaho,  as  far 
as  affiant  knows  or  beUeves;  that  there  Is 
no  witness  or  person  In  this  state  that  this 
affiant  knows  or  has  known  of  t^^  which  he 
can  prove  anything  about  the  insanity  of  tbe 
relatives  of  defendant;  that  anch  testimony 
wtll  be  absolutely  necessary  and  material  In 
Um  defense  of  the  d^endant;  that  affiant  Is 
convinced  that,  if  this  action  Is  postponed 


until  ^e  next  regular  term  of  this  court;  he 
can  either  have  a  personal  attendance  of 
some  person  who  will  testify  In  regard  to 
the  insanity  of  the  near  relatives  of  the  de- 
fendant, othtfwise  he  can  obtain  a  deposi- 
tion of  such  person  or  persons,  and  a  deposi- 
tion of  the  snperlntendttit  of  the  Insane 
asylum  In  which  said  brother  was  detained; 
that  affiant  cannot  obtain  at  the  present  term 
of  court  the  facts  necessary  to  make  a  fair 
and  just  defense  of  the  defmdant,  and  with- 
out the  evidence  Indicated  herein  the  defend- 
ant cannot  safely  go  to  trial;  that  affiant 
cannot  state  the  exact  facts  which  he  will 
be  able  to  prove  In  regard  to  the  insaidty  of 
tbe  near  relatives  of  the  defendant,  nor  can 
he  ascertain  them  from  the  defendant,  who 
has  been,  as  affiant  Is  Informed,  long  absent 
from  his  home,  and  knows  nothing  of  his 
own  knowledge  about  the  same,  nor  can  af- 
fiant give  the  names  of  the  witnesses  by 
whom  he  can  prove  the  same,  but  affiant 
is  certain  that,  If  this  cause  be  postponed,*  be 
can  prove  that  the  brother  of  the  defendant  is 
or  has  been  Insane,  and  possibly  other  near 
relatives  of  defendant,  can  show  tbe  form 
such  Insanity  assumed,  and  all  necessary  facts 
In  connection  therewith;  that  affiant  is  In- 
formed that  the  home  of  defendant  was  In 
the  state  of  Pennsylvania;  that  his  relatives 
live  there,  and  much  of  the  evidence  which 
he  expects  to  procure  In  regard  to  such 
Insanity  must  come  from  said  state. 

This  motion  was  overmled  on  tbe  9th  day 
of  September,  1904,  and  at  that  time  the 
court  fixed  tbe  time  for  trial  for  Sept^ber 
19.  1904.  On  the  10th  day  of  September  an- 
other motion  was  filed,  which  counsel  for 
appellant  terms  a  renewal  of  his  motion  of 
the  9th.  and  supports  It  by  bis  own  affidavit 
and  that  of  appellant  The  affidavit  of  Mr. 
Scales  contains  no  new  matter  as  to  the 
alleged  Insanity  of  defendant  It  sets  ont 
that  he  has  not  sufficient  time  to  prepare 
for  the  defense  of  defendant ;  that  the  place 
of  the  alleged  offense  Is  atwut  70  miles  from 
Orongeville.  his  residence,  and  the  comity 
seat.  In  the  mountains ;  "that  It  will  be  neces- 
sary to  take  depositions  of  witnesses  ont  of 
the  state  of  Idaho  in  regard  to  the  insanity 
of  the  near  relatives  of  defendant  or  to  have 
their  personal  attendance,  neither  of  which 
can  be  done  in  time  to  try  the  above  entitled 
cause  at  this  term  of  the  above  entitled 
court"  The  affidavit  of  defendant  shows 
that  he  bas  a  brother,  Charles  A.  Wetter, 
who  Is  insane,  the  nature  and  form  of  which 
Insanity  he  does  not  know ;  that  he  baa  a 
father,  mother,  and  sister  living  in  Pennsyl- 
vania, post  office.  Furlong;  that  he  has  no 
relatives  in  the  state  of  Idaho ;  that  there  Is 
no  person  in  the  state  of  Idaho  by  whom  he 
can  prove  anything  about  the  Insanity  of  his 
said  brother ;  that  said  brother  was  confined 
in  the  insane  asylum  In  the  state  of  Cali- 
fornia; that  the  "Charlie"  referred  to  in  the 
letter  of  his  sister  mentioned  In  the  affidavit 
of  W.  N.  Scales  Is  that  brother;  that.  If 


Digitized  by 


Idalio) 


STATE  T. 


WETTEB. 


843 


this  actioa  is  postponed  for  the  term,  he  can 
and  will  have  the  depositions  for  personal 
attendance  of  his  father,  mother,  or  sister, 
giving  the  facts  and  clrcnmstances  of  the 
insanity  of  said  brother,  and  possibly  other 
members  of  the  family ;  that  he  can  and  will 
have,  at  the  next  term,  the  deposition  of  the 
saperintendent  of  the  Insane  Asylum  In 
California,  in  which  his  brother  was  con- 
fined ;  that  since  the  alleged  offense  affiant 
has  been  deprived  of  his  liberty,  and  has 
had  no  opportunity  to  prepare  bis  defense, 
and  is  not  prepared  at  this  time  to  go  to 
trial ;  that  affiant  has  no  money,  but  in  a 
letter  of  his  said  sister  referred  to  she  in  sub- 
stance offers  to  aid  said  affiant  in  any  way 
she  can.  but  affiant  did  not  receive  said  let- 
ter until  during  the  present'  month.  This 
motion  was  overruled.  The  next  step  shown 
by  the  record  was  an  "application  for  ex- 
amination of  witnesses."  It  was  for  an  or- 
der of  the  court  that  a  commission  be  issued 
to  take  the  testimony  of  Rebecca  Wetter, 
Ramsey  C.  Wetter,  and  Amelia  Magill,  all 
of  Furlong,  state  of  Pennsylvania,  to  be  used 
on  behalf  of  defendant  at  his  trial.  This 
application  Is  supported  by  the  affidavit  of 
defendant  and  W.  N.  Scales,  bis  counsel.  In 
BiQ>[>ort  of  the  two  applications  for  continu- 
ance. In  his  affidavit  defendant  recites  the 
facts  of  the  filing  of  the  Information  on 
September  6,  1901,  and  the  plea  of  not  guilty 
September  8th,  then  recites  that  he  desires 
the  testimony  of  his  father,  mother,  and  sis- 
ter, and  reiterates  that  they  reside  at  Fur- 
long, Pa.,  and  will  testis  as  to  the  fact  of 
the  insanity  of  the  brother  of  defendant,  the 
form  of  such  Insanity,  and  all  facts  and  cir- 
cumstances In  connection  therewith ;  that 
such  testimony  Is  necessary  and  material  in 
behalf  of  defendant  In  the  trial  of  his  case. 

On  the  14th  day  of  September  this  applica- 
tion was  heard  by  the  court  aud  the  follow- 
ing order  made :  "The  above  entitled  matter 
coming  on  to  be  heard  on  the  14th  day  of 
S^tember,  1004,  at  the  hour  of  0  o'clock 
a.  m.,  on  the  motion  and  application  of  the 
defendant  for  the  court  to  grant  a  commis- 
sion for  the  taking  of  depositions  of  witness- 
es allied  to  be  residing  outside  of  the 
state,  it  appearing  to  the  court  that  the  de- 
fendant In  his  showing,  In  support  of  his 
motion  and  application,  has  failed  to  make 
said  showing  until  said  cause  was  set  for 
trial,  and  that  the  time  la  too  short  to  pro- 
cure any  of  said  depositions,  and  witnesses 
have  been  subpoenaed  on  behalf  of  the  state, 
and  a  great  many  of  whom  reside  a  long 
distance  from  here,  and  already  a  big  ex- 
pense In  securing  them  has  been  Incurred, 
and  that  the  granting  of  said  commission 
would  be  useless  for  above  reasons,  and  the 
showing  is  too  Indefinite  and  uncertain  as 
to  what  the  defendant  expects  to  prove  by 
said  witness.  It  is  therefore  ordered  that 
said  motion  and  application  to  take  deposi- 
tions Is  hereby  doiled.  Edgar  0.  Steele, 
Dlst  Judge." 


It  Is  next  shown  that  on  the  10th  day  of 
September,  1004,  defendant  caused  to  be  Is- 
sued a  subpoena  for  William  De  Moss  and 
others,  and  that  said  subpoena  was  placed  In 
the  hands  of  the  sheriff  of  Idaho  county  on 
the  same  day  for  service,  and  was  returned 
on  the  16th  day  of  September.  1904,  with 
witness  De  Moss  not  served.  I>efendant  files 
a  motion  for  continuance  based  on  the  af- 
fidavit of  W.  N.  Scales,  his  counsel,  and  the 
affidavits  of  Mr.  Scales  and  defendant  in 
support  of  other  motions  for  continuance 
heretofore  referred  to.  After  stating  all  the 
facts  relative  to  the  action  of  the  court  In 
denying  his  former  motions  for  continuance, 
Mr.  Scales  testifies  that  on  the  10th  day  of 
September,  1004,  he  telegi-aphed  to  the  sister 
of  defendant  at  Furlong,  Pa.,  asking  her  to 
come  to  GrangevUIe,  Idaho,  where  this  trial 
is  to  be  held,  and  on  September  16,  1904. 
received  a  letter  from  said  sister,  Mrs. 
Amelia  Maglll,  In  which  she  stated:  "It  is 
Impossible  for  any  of  the  family  to  cojpe 
out,  owing  to  lack  of  money."  Also  this: 
"Personally,  we  have  no  doubt  as  to  Ru- 
dolph's [meaning  the  defendant]  Insanity." 
Affiant  says  that  Inclosed  In  said  letter  was 
a  letter  to  Mr.  Wetter  from  A.  Stanley  Dolan 
signed  as  "Acting  Medical  Superintendent," 
the  letter  head  on  which  said  letter  was 
written  bearing  the  name  "Southern  Cali- 
fornia State  Hospital."  The  letter  Is  at- 
tached and  made  a  part  of  the  aflldavlt 
"Affiant  Is  satisfied  that.  If  time  is  given 
him,  he  can  get  the  depositions  of  the  offi- 
cers of  that  asylum  to  be  used  In  this  action, 
showing  the  Insanity  of  defendant's  brother, 
with  the  facts  and  circumstances  and  form 
thereof.  Affiant  had  learned  today  that 
Peter  Corlskln,  of  Meadows,  Idaho,  has 
known  defendant  well  and  Intimately  and 
will  testify  to  the  good  character  of  defend- 
ant, and  at  least  that  be  considered  the  de- 
fendant 'off*  at  times,  but  the  exact  nature 
of  hlg  testimony  affiant  has  been  unable  to 
learn,  as  the  defendant  gave  bim  no  Informa- 
tion as  to  this  witness,  and  affiant  learned 
It  from  one  of  the  witnesses  now  present, 
Mr.  Goodman ;  that  De  Moss,  one  of  the 
witnesses  for  the  defendant,  and  for  whom 
a  subpoena  was  issued,  has  not  been  found, 
and  affiant  Is  informed  that  he  Is  now  In 
Walla  Walla,  Washington ;  said  De  Moss 
was  a  partner  of  defendant  and  lived  with 
defendant  In  the  same  cabin,  as  defendant 
Informed  affiant,  and  was  present  just  be- 
fore defendant  committed  the  alleged  offense, 
and  knows  what  occurred  Just  prior  to  said 
alleged  offense ;  that  affiant  has  not  been 
able  to  learn  what  said  De  Moss  will  testify 
to  on  account  of  the  limited  time  which  he 
has  had  to  prepare  the  defense  of  defend- 
ant, and  defendant  has  not  been  able  to 
Inform  affiant  as  to  what  said  De  Moss  will 
testify  to,  and  defendant  cannot  safely  go  to 
trial  without  said  witness."  The  letter  above 
referred  to  Is  as  follows:  "Mr.  Wetter. 
Borough  of  New  Hope,  Banks  Co.,  Pa.— 
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Dear  Sir:  Charles  A.  Wetter,  who  is  a 
patient  Id  this  hospital,  has  repeatedly  writ- 
ten to  his  friends  and  received  no  reply.  He 
is  very  much  distressed  and  Quite  despondent 
from  this  fact  Will  you  please  answer  him? 
He  was  committed  here  under  the  name  of 
Bralnbrldge.  I  enclose  a  letter  addressed  to 
me  by  him,  which  shows  how  he  feels  re- 
garding this  matter.  A.  Stanley  Dolan,  Act- 
ing Medical  Supt."  The  above  letter  Is  dated 
November  3,  189S,  and  from  Fatten,  Cal. 
On  the  19th  day  of  September  this  motion 
was  denied. 

It  has  seemed  best  to  give  almost  verba- 
tim the  showing  made  by  the  defendant  In 
bis  affidavits  for  a  continuance  of  the  case 
until  a  future  term  of  the  court,  for  the 
reason  that  bis  learned  counsel  insists  that 
the  court  erred  In  not  granting  a  continu- 
ance, and  also  In  refusing  his  application 
to  take  the  depositions  of  witnesses  in  Penn- 
sylvania. An  examination  of  the  record  con- 
vinces us  that,  unless  there  is  error  In  the 
orders  of  the  court  overruling  defendant's 
motions  for  continuance,  his  application  to 
take  deposltionB,  or  bis  Instructions  to  the 
Jury  on  the  question  of  insanity,  the  judg- 
ment must  bo  affirmed,  as  the  record  abund- 
antly shows  that,  unless  the  defendant  was 
Insane  at  the  time  of  the  commission  of  the 
homicide  to  such  an  extent  that  he  was  not 
responsible  for  his  acts,  the  verdict  of  the 
jury  was  entirely  Justified.  Indeed,  conn- 
sel  for  defendant  rests  his  entire  ailment 
on  the  alleged  errors  of  the  court  In  re- 
fusing to  permit  him  to  show  that  a  brother 
of  defendant  had  been  committed  to  the  in- 
sane asylum  In  California,  at  some  time  in 
the  past,  and  the  Instructions  of  the  court 
on  the  law  where  the  plea  of  Insanity  la 
Interposed. 

It  is  first  argued  by  counsel  for  appellant 
that  defendant  was  unduly  forced  to  trial, 
and  without  suffldent  time  to  prepare  his 
defense.  A  careful  reading  of  the  affidavits 
in  support  of  the  applications  for  a  contin- 
uance does  not  convince  us  that  there  Is 
much  merit  in  this  contention.  It  is  only 
shown  that  a  continuance  of  the  hearing 
of  the  case  would  result  In  establishing  the 
fact  that  a  brother  of  defendant  had  at  some 
time  been  committed  to  an  Insane  asylum  lu 
California.  It  Is  not  shown  or  Intimated  the 
nature  or  cause  of  such  Insanity,  or  wheth- 
er it  was  hereditary.  Unless  hereditary,  it 
would  certainly  be  of  but  little  assistance 
to  defendant  in  his  defense  on  the  plea  of 
insanity.  In  the  order  of  the  court  denying 
defendant's  application  to  secure  the  evi- 
dence of  the  close  relatives  of  defendant 
in  the  state  of  Pennsylvania  It  ts  stated 
that  this  "application  was  not  made  until 
after  the  cause  was  set  down  for  trial, 
*  *  *  and  the  showing  is  too  indefinite 
and  uncertain  as  to  what  the  defendant  ex- 
pects to  prove  by  said  witnesses."  It  will 
be  observed  that  at  no  time  or  place  In  the 


record  Is  It  shown  Just  what  defendant  ex- 
pecte  to  prove  by  his  eastern  relatives,  ex- 
cepting that  a  brother  was  confined  In  the 
asylum  of  California,  and  a  possibility  that 
It  may  be  shown  that  other  Instances  of 
Insanity  might  be  traced  In  the  past  history 
of  defendant's  ancestors.  Even  if  all  these 
facts  should  be  conceded  by  the  prosecution, 
still,  upon  the  trial  evidence  of  witnesses 
who  were  Intimately  associated  with  defend- 
ant at  and  about  the  time  of  the  alleged 
homicide,  who  heard  what  he  said,  observed 
what  he  did,  his  condition  Just  prior  to  and 
immediately  following  the  commission  of  the 
alleged  crime,  his  threats  and  the  reasons 
he  gave  for  the  commission  of  the  act,  all 
these  would  be  considered  by  the  Jury  In 
their  efforts  to  determine  the  condition  of 
defendant's  mind,  and  whether  or  no  he  was 
In  that  condition  mentally  that  he  did  not 
know  he  was  committing  a  crime  against  the 
laws  of  nature  and  man.  The  mere  fact 
that  Insanity  may  exist  lu  his  famliy  Is  not 
of  Itself  sufficient  to  excuse  the  defendant 
from  the  responsibility  be  owes  to  his  fel- 
low men,  neither  would  it  avail  him  If  be 
were  able  to  prove  by  the  witness  Peter  Oorl- 
skin  that  be  was  "off"  at  times. 

The  question  to  be  determined  In  cases  of 
this  character  is,  was  the  defendant  at  the 
time  of  the  homicide  so  mentally  unbalanced 
that  be  was  not  responsible  to  God  or  man 
for  the  commission  of  the  act?  If  he  men- 
telly  knew  It  was  wrong  to  teke  the  life  of 
a  human  being,  and  under  these  conditions 
did  commit  the  offense  chained  to  him  by 
the  Information  with  malice,  hatred,  or  re- 
venge, he  Is  morally  and  legally  responsible 
for  the  act  and  should  suffer  the  conse- 
quences. He  might  at  times  be  "a  little 
off,"  and  yet  entirely  responsible  at  the  time 
of  the  commission  of  the  crime  charged  to- 
him.  It  might  be  that  insanity  existed  In 
his  family  from  tte  earliest  history,  and  yet 
that  would  not  excuse  him.  It  would  only 
be  a  circumstence  In  his  favor,  to  be  con- 
sidered with  other  evidence  as  to  his  past 
history,  his  language,  acts,  and  conduct  at 
the  time  of  the  homicide  and  prior  thereto. 
In  fact  anything  in  his  past  life  showing  any 
Indication  of  Insanity  should  and  would  be' 
considered  by  the  Jury.  It  would  be  a  very 
dangerous  precedent  to  say  that  because 
Insanity  existed  In  his  family  he  should  have 
Immunity.  Further  than  that,  It  should  be 
considered  In  connection  with  other  evidence 
In  the  case  showing  the  condition  of  defend- 
ant's mind  at  and  about  the  time  of  the 
homicide.  It  is  true  It  would  be  a  stione 
circumstence  to  show  that  be  was  not  so 
mentally  and  morally  depraved  as  to  take 
the  life  of  two  human  beings  and  attempt 
the  life  of  the  third,  but,  nevertheless.  It 
would  still  be  Incumbent  upon  him  to  show- 
that  legal  Insanity,  and  not  moral  d^avlty, 
prompted  the  act  Human  life  Is  very  sa- 
cred In  the  ^es  of  the  law,  and,  wbUst  courts' 
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Bboold  always  guard  with  tbe  atmoet  dili- 
gence the  rigbta  of  all  parties  charged  with 
crime,  at  tbe  same  time  tbey  ahonld  he 
watchful  of  tbe  rlgbts  of  ttie  pe<^le  and 
not  penult  parties  cbarged  wIHi  homicide  to 
go  nnpimlslied  on  tbe  plea  of  Insanity,  unlese 
there  Is  a  foundation  in  fact,  reason,  and 
jiBtlce  to  believe  that  the  Insanity  was  of 
■neb  a  eharactor  that  the  party  pleading  It 
was  so  mentally  unbalanced  that  be  was  not 
responsible  tea  his  conduct  We  do  not  wish 
to  be  understood  as  holding  that  hereditary 
insanity,  or  the  Insanl^  of  a  brother  or 
sister,  or  the  Insanity  of  any  near  blood  re- 
lation of  the  party  charged,  may  not  be 
shown;  to  the  c<mtrary,  we  are  of  oplnl<m 
that  such  evidence  is  entirely  competent, 
and  when  Introduced  should  be  carefully 
considered  by  tbe  jury.  The  questltm  is, 
was  the  showing  snffident  under  the  facta 
In  this  case  to  warrant  tibe  court  In  grant- 
ing a  continuance  of  ttie  case,  or  granting  an 
wder  to  take  depositions,  wbldi  would  have 
necessitated  a  continuance  until  another 
term  of  the  conrt?  It  will  be  observed  that 
there  is  no  positive  statement  that  hMwdltary 
Insanity  exists  In  tbe  family  of  tbe  defend- 
ant There  is  a  positive  statement  that  a 
twotber  of  defendant  had  been  confined 
in  an  Insane  asylum  In  California.  This 
may  have  been  an  Isolated  case  in  that 
family.  There  are  numerooB  causes  for  this 
dreaded  malady,  and  by  no  means  always 
traceable  to  heredl^.  Intoxication  and  self- 
abuse  are  frequently  responsible  for  Insanity. 
In  this  case  learned  counsel  for  the  state 
In  hlB  oral  argament  In  this  court  saw  fit 
to  refer  to  the  defendant  as  having  "crow- 
bar" Insanl^,  a  specie  with  which  we  are 
not  familiar,  but  donbtiess  be  based  It  on 
the  evidence  of  defendant  who  testified  that 
at  some  time  a  crowbar  had  fallen  on  his 
head  and  thereafter  it  bad  atCected  his  mind 
at  times.  Counsel  for  appellant  dtes  T^w- 
Bon's  Criminal  Defenses,  vol.  2,  p.  465;  People 
V.  Garbntt,  17  Mich.  9,  97  Am.  Dec.  162.  by 
that  eminent  Jurist  and  chief  Justice,  Oooley. 
We  are  In  full  accord  with  all  that  Is  said 
in  that  opinion,  but  tbe  facts  In  that  case 
and  the  one  at  bar  are  entirely  different 

It  Is  earnestly  urged  by  counsel  for  ap- 
pellant that  be  was  not  given  sufficient  time 
within  which  to  pr^are  his  defense.  It  Is 
shown  that  the  allied  homicide  was  com- 
mitted on  or  about  tbe  19th  day  of  July, 
1904.  Ttie  preliminary  examination  was  held 
on  tbe  Ist  day  of  August  1904.  Tbe  In- 
formation was  filed  September  5th,  and  the 
time  for  trial  fixed  for  September  19th  there- 
after. It  will  thus  be  seen  that  counsel  tiad 
from  the  1st  day  of  Ai^^t  until  tbe  time  of 
tbe  trial  to  correspond  with  tbe  relatives  of 
defendant  in  Pennsylvania.  Tbe  only  Infor- 
mation lie  could  get  was  that  they  were  un- 
able to  be  present  at  tbe  trial  for  "lack  of 
mfm^,"  as  stated  by  the  sister  of  defendant 
It  seems  that  the  famllty  knew  that  a  brotliw 


of  defendant  had  been  committed  to  an  In- 
sane aBylum  In  the  state  of  California  in  the 
year  1888,  or  was  an  Inmate  of  said  In- 
stitution at  that  time,  as  shown  by  a  letter 
of  the  acting  superintendent  to  tbe  father 
of  defendant  It  may  be  that  the  learned 
trial  Judge  was  satisfied  that  a  continuance 
of  tbe  case  until  a  future  term  of  court 
would  result  in  no  benefit  to  defendant  from 
any  evidence  he  might  procure  from  his  rela- 
tives In  Pennsylvania.  The  evidence  taken 
on  the  preliminary  examination  was  acces- 
sible to  lilm,  and  from  that  he  may  have 
been  thoroughly  convinced  that  any  evidence 
of  hereditary  insanity  In  the  family  of  de- 
fendant would  be  of  little  weight  compared 
with  the  threats,  actions,  and  conduct  ot 
defendant  at  and  about  the  time  of  tbe  com- 
mission of  tbe  homldde.  and  It  Is  not  denied 
that  def^idant  committed  tbe  act  That  the 
granting  or  refusing  to  grant  a  continuance 
Is  lai^ly  witbln  tbe  discretion  of  the  court 
has  long  been  settled  in  this  state.  In  Ter- 
ritory V.  Outbrie,  2  Idaho  (Hash.)  482, 17  Pac.  89. 
In  an  opinloir  by  Mr.  Jnstice  Broderick,  It  la 
said:  "An  application  for  a  continuance  la 
addressed  to  tbe  sound  judicial  discretion 
of  the  court  and  appellate  courts  have  uni- 
formly refused  to  disturb  a  ruling  <m  sudli 
questions,  unless  it  appears  that  there  was  an 
abuse  of  discretion."  Practically  the  same 
language  Is  used  In  People  v.  Waiter,  decided 
by  our  territorial  Supreme  Court  in  1891,  1 
Idaho,  386-  The  last  expression  of  this  court 
to  wbld)  ov  attention  has  been  called  Is  In 
State  V.  Bice,  7  Idaho,  702,  68  Pac.  87.  On 
this  subject  the  syllabus  says:  "Refusal  to 
grant  a  continuance  being  a  matter  legally 
within  the  discretion  of  the  lower  court,  a 
Judgment  of  conviction  will  not  be  reversed 
by  reason  of  such  refusal,  unless  It  Is  appar- 
ent from  the  record  that  such  discretion  has 
been  abused,  and  that  defendant  has  been 
prejudiced  thereby.**  The  reason  of  this  rule 
is  so  sound  and  well  settied  that  a  discussion 
would  seem  unnecessary.  It  has  its  origin 
In  tbe  fact  that  the  trial  Judge  is  cognisant 
of  all  the  facts  and  conditions  eslstlng  from 
tbe  earliest  stages  of  the  proceedings  and  Is 
presumed  to  enforce  tbe  law  In  encb  a  man- 
ner that  all  parties  charged  with  crime  shall 
have  a  fair  and  Impartial  trial.  It  la  equally 
hiB  duty  to  see  that  the  law  is  administered 
and  gulltr  parties  Iwought  to  Justice  and 
required  to  pay'ttie  penalty  of  their  crimes 
without  unnecessary  delay. 

It  is  urged  by  the  Attorney  General  and 
his  associates  that  many  witnesses  could  have 
been  prodnced  at  the  trial  who  were  ac- 
quainted with  the  defendant  at  that  time 
and  for  months  Just  prior  to  the  homldde. 
Indeed,  many  witnesses  were  examined  who 
were  acquainted  with  defendant,  and  who 
testified  as  to  bis  threats,  actions,  and  con- 
duct immediately  before  the  commission  of 
tbe  act  and  what  be  said  and  did  thereafter. 
With  all  these  facts  before  us.  can  we  say  that 
the  testimony  of  his  father,  mother,  m  slste 
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(who  hare  not  seen  bim  for  years)  that  a 
brother  of  defendant  had  been  an  Inmate  of 
an  Insane  asylum,  or  the  testimony  of  the 
superintendent  of  such  Institution  that  at 
one  time  be  bad  in  his  care  a  brother  of 
defendant,  or  the  testimony  of  Peter  Oorl- 
skin  that  be  thought  at  times  defendant  was 
"a  little  off,"  could  overcome  the  direct  and 
positive  statements  of  witnesses  who  were  In 
his  company  and  observed  bis  actions,  heard 
his  language  In  the  way  of  threats  Just  prior 
to  the  homicide,  and  what  be  said  &ttec  the 
commission  of  the  act?  We  are  of  the  opin- 
ion that  the  presence  in  court  of  all  the  wlt- 
nesSM  whose  testimony  defendant  asked  time 
to  procure  would  not  have  changed  the  re- 
sult In  the  least  In  State  v.  Bice,  supra,  In 
the  fifth  clause  of  the  syllabus.  It  is  said: 
"An  order  denying  a  continuance  upon  tne 
ground  that  a  witness  whose  testimony  Is 
desired  by  the  defendant  Is  not  ground  upon 
which  a  reversal  can  be  based,  where  It  ap- 
pears from  the  record  that  the  testimony  of 
such  witness  could  not  have  changed  the  re- 
sult of  the  trial."  It  is  shown  by  the  record 
that  defendant  testified  that  he  attributed 
his  trouble  to  an  accident,  and  not  traceable 
to  his  parents  or  ancestors,  and  tbat  a  crow- 
bar bad  once  fallen  on  his  bead  and  ever 
since  he  has  had  severe  headaches,  accom- 
panied by  dizziness.  That  he  full;  knew  and 
und^vtood  what  he  was  doing  is  shown  by 
the  testimony  of  Wm.  Allen,  who  testified: 
"I  heard  him  make  threats  about  ten  days 
before  this.  He  always  called  Bir.  Long  'this 
Dutchman.'  He  says:  'If  that  Dutchman 
ever  comes  over  here,  I'll  fix  him  plenty.' 
He  was  sitting  In  a  wheelbarrow  and  the 
handle  of  a  revolver  was  sticking  out  of 
his  pocket  I  could  see  It  all  the  time.  *I 
have  got  a  llttie  thing  right  here  that  will 
do  the  business,'  be  says,  *I  am  carrying  It 
on  purpose  for  him.' "  Other  threats  are 
shown,  and  It  is  also  shown  that  after  the 
homicide  he  met  some  parties  on  the  trail 
and  said  to  them:  "I  have  meat  over  there. 
I  think  I  have  killed  a  dutcbman  In  the 
cabin;  I  don't  know  whether  I  got  any  more, 
they  ran  so  fast  They  were  too  swift  for 
me."  A  number  of  witnesses  testified  that  he 
had  bera  drinking  liquor  that  day  and  was 
intoxicated  at  the  time  be  started  to  the 
cabin,  the  scene  of  the  homicide.  In  pre- 
scribing the  duties  of  the  court  In  applica- 
tions to  take  testimony  outside  of  the  state 
and  of  the  character  of  the  one  In  this  case, 
section  8181,  Rev.  St  1887,  says:  "If  the 
court  or  Judge  to  whom  the  application  Is 
made  is  satisfied  of  the  truth  of  the  facts 
therein  stated,  and  that  the  examination  of 
the  witness  Is  necessary  to  the  attainment  of 
Justice,  an  order  must  be  made  tbat  a  com- 
mission be  Issued  to  take  his  testimony,  and 
the  court  or  Judge  may  Insert  In  tBe  order 
a  direction  that  the  trial  of  the  indictment 
be  stayed  for  a  specified  time,  reasonably 
sufficient  for  the  execution  and  return  of  the 
CMumiasion."  With  the  discretion  given  the 


trial  court  to  determine  questions  of  this 
character,  with  the  evidence  of  defendant 
himself  that  he  only  attribute  the  condition 
of  bis  mind  at  times  to  an  Injury,  with  his 
threats  repeated  to  different  ones  and  tils 
execution  of  them,  we  do  not  think  the  trial 
Judge  abused  the  discretion  reposed  In  him 
by  the  refusal  of  the  application  for  con- 
tinuance or  the  refusal  to  grant  the  order  to 
take  testimony. 

The  next  assignment  of  error  Is  based  up- 
on the  refusal  of  the  court  to  permit  the  de- 
fendant to  answer  the  following  questions: 
"Where  was  your  brother  the  last  you  knew 
of  him?"  The  witness  prior  to  the  question 
had  testified  where  be  bad  resided  for  a 
number  of  years;  that  he  bad  lived  in  Idaho 
county  about  10  years;  was  bom  in  Pennsyl- 
vania; had  no  relatives  In  Idaho;  his  sister, 
brother-in-law,  father,  and  mother  r^de  In 
Pennsylvania;  tbat  be  had  a  brother  not  In 
Pennsylvania.  Then  follows  the  above  ques- 
tion. The  county  attorney  objected  to  the 
question  as  Immaterial.  'The  objection  was 
sustained.  It  will  be  observed  tbat  there 
was  no  foundation  laid  for  this  question. 
The  court  was  not  informed  of  the  purpose 
or  why  It  was  material.  Until  there  is  some 
reason  shown  why  It  was  material  where 
the  brother  of  defendant  was  the  last  he 
knew  of  him,  It  was  certainty  Immaterial, 
and  there  was  no  error  in  sustaining  the 
objection. 

Specification  of  error  No.  6  is  based  upon 
the  first  Instruction  given  by  the  court  to 
wit:  "Murder  is  the  unlawful  killing  of  a 
human  being  with  malice  aforethought  An 
unlawful  killing  means  any  killing  of  a 
human  being  which  is  not  Justifiable  or  ex- 
cusable by  the  law  as  explained  herein. 
The  phrase  'malice  aforethought'  means  a 
thing  done  with  a  wicked  and  corrupt  mo- 
tive. It  Is  not  confined  to  anger,  hatred,  and 
revenge  by  one  agalEuat  another,  although 
It  evidences  a  thing  done  through  anger, 
hatred,  or  revenge.  It  also  evidences  any 
other  unjustifiable  motive  with  which  the 
act  is  done.  Hence,  malice  is  not  confined  to 
111  will  which  one  Individual  holds  toward 
another,  but  It  is  Intended  to  denote  any 
action  flowing  from  a  wicked  and  corrupt 
motive.  A  thing  done  with  a  wicked  mind, 
when  the  act  has  been  attended  with  such 
circumstances  as  evince  plain  Indications  of 
a  heart  which  regards  not  Its  social  duty, 
and  which  Is  fatally  bent  on  mischief,  is  done 
with  malice."  It  Is  suggested  by  counsel  for 
the  state  that  this  Instruction  is  almost  a 
literal  copy  of  the  definition  of  malice  found 
In  Mr.  Btashfleld's  excellent  work  on  Instruc- 
tions to  Juries,  vol.  2,  Instruction  1482,  p. 
611.  An  examination  of  this  authority  sus- 
tains the  contention  of  the  Attorney  General. 
Mr.  Blashfleld  cites  Davis  v.  People,  19  111. 
74,  76;  CJomm.  v,  Webster.  5  Cush.  Olass.) 
2^,  S2  Am.  Dec.  711.  We  find  no  error  In 
this  Instruction. 

The  objection  most  seriously  urged  by 
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counsel  for  defendant  to  the  Instroctlons 
glTCOi  by  the  court  relates  to  the  question  of 
iDBanltj,  being  iuatrnctlon  No.  8.  It  fol- 
lows: 'TTnder  the  plea  of  not  guilty,  testi- 
monj  aB  to  the  sanity  or  the  Insanity  of  the 
accused  may  be  introduced.  Every  man  is 
presumed  to  be  sane  and  to  possess  a  sutn- 
cient  degree  of  reason  to  be  responsible  for 
hla  crimes,  until  tfae  contrary  be  proven  to 
the  satisfaction  of  the  Jury.  To  establish 
a  defense  on  the  ground  of  insanity,  tt  must 
be  clearly  proT«i  that  at  the  time  of  com- 
mitting the  act  the  aceoaed  was  laboring 
under  such  a  defectlTe  reason  from  disease 
of  the  mind  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing,  or,  if 
he  did  know  the  nature  and  quality  of  the 
act,  that  he  did  not  know  he  was  doing  what 
was  wrong.  By  saying  that  it  must  be 
shown  that  he  did  not  know  he  was  doing 
what  was  wrong  the  law  means  moral  wrong. 
A  man  may  want  the  capacity  to  distinguish 
between  the  various  shades  of  Illegality 
which  the  law  assigns  to  a  particular  act, 
and  yet  be  sane.  This  Is  not  what  is  meant 
by  the  power  to  distinguish  between  right 
and  wrong  as  one  of  tfae  tests  of  sanity,  and 
because  an  accused  has  not  the  mental  capa- 
city to  know  whether  an  act  is  legal  or  Il- 
legal, or  believes  his  act  to  be  legal,  Is  no 
defense.  The  meaning  of  the  law  Is  that  he 
had  not  the  m^tal  capacity  to  know  that  he 
was  doing  a  moral  wrong.  If  his  mind  is 
not  so  diseased  at  the  time  of  the  killing  as 
to  prevent  him  from  knowing  the  nature 
and  quality  of  his  act,  or  if  he^did  know  the 
nature  and  quality  of  his  act,  that  he  was 
morally  doing  a  wrong,  he  has  sufficient 
mental  capacity  to  be  responsible  for  his  acts. 
•  •  •  This  lest  I  will  read  again:  If 
hla  mind  Is  not  so  diseased  at  the  time 
of  the  killing  as  to  prevoit  blm  from  know- 
ing the  nature  and  quality  of  bis  act,  or  If 
be  did  know  the  nature  and  quality  of  his 
act  that  be  dldnt  know  he  was  morally  do- 
ing a  wrong,  he  has  sufficient  mental  ca- 
pacity to  be  responsible  for  his  acts,  •  *  • 
or  if  he  did  know  he  was  doing  morally 
wrong,  he  has  sufficient  mental  capacity  to 
be  responsible  for  his  acts  in  so  far  as  his 
Insanity  Is  concerned.  If  the  defendant  at 
the  time  of  the  killing  of  Ohrist  Long  was 
insane  as  above  defined,  he  would  not  be 
guilty  of  either  murder  In  the  first  degree, 
or  murder  in  the  second  degree,  or  man- 
slaughter, and  should  be  acquitted;  and  if 
from  the  evidence  you  have  a  reascmable 
doubt  as  to  whether  the  defendant  was  In- 
sane you  should  acquit  the  defradant" 
Whilst  ttils  instruction  is  somewhat  vague, 
and  could  have  beat  given  In  fewer  words 
and  less  argumentative,  and  with  equal  force 
and  effect  to  the  Jury,  still  we  think  there 
was  but  one  conclusion  to  be  drawn  from  It, 
and  that  was.  If  he  knew  the  nature  and 
natural  effect  of  bis  act,  he  was  guilty, 
otherwise  he  should  be  acquitted.  On  the 
question  of  Insanity,  we  refer  to  State  t. 


Larklns,  47  Pac  045,  and  State  v.  Sfauff,  72 
Fac.  665.  The  authorities  are  collated  In 
these  decisions  and  the  position  of  tbls  court 
clearly  defined.  Of  course,  that  part  of  the 
instruction  wherein  the  Jury  were  told  that 
"to  establish  a  defense  on  the  ground  of  in- 
sanity, It  must  be  clearly  proven  that  at  the 
time  of  committing  the  act  the  accused  was 
laboring  under  a  defective  reason."  etc.,  was 
erroneous,  and  not  the  law.  It  Is  not  In- 
cumbent on  the  defendant  to  "clearly  prove" 
that  he  was  Insane;  but,  on  the  other  hand, 
when  he  succeeds  In  establishing  In  the 
minds  of  the  Jurors  a  reasonable  doubt  as 
to  his  sanity,  be  Is  entitled  to  an  acquittal. 
State  V.  Shuff  adaho)  72  Pac.  664.  The 
remainder  of  the  Instruction  correctly  stated 
the  law  on  the  subject  The  erroneous  por- 
tion of  the  Instruction,  however,  could  not 
have  prejudiced  the  defendant  In  this  case, 
for  the  reason  that  be  utterly  failed  to  show 
Insanity  or  any  Indication  thereof  as  exist- 
ing at  the  time  of  the  commission  of  the 
offense  charged.  It  must,  therefore,  follow 
that,  having  failed  to  produce  any  evidence 
which  would  tend  to  raise  in  the  minds  of 
the  Jurors  any  doubt  as  to  his  sanity,  the 
Instruction  on  this  point  could  not  have  prej- 
udiced him  In  any  respect 
Judgment  affirmed. 

AILSHIE,  and  SULLIVAN,  JJ.,  concor. 


SAND  POINT  WATBB  &  LIGHT  Ca  v. 
PANHANDLE  DEVELOPMENT  CO. 
(Supreme  Ooort  of  Idahu  Nov.  10^  190Su) 

1.  WATBBS  —  AFFBOPBUnolf  —  NOTtd  OT 

Claim. 

One  who  posted  and  recorded  notice  of  In- 
tention to  appropriate  waters  under  Act  Feb. 
^,  1899  (Seas.  Laws  1899,  p.  SSO),  and  within 
60  days  thereafter  commenced  work  on  his 
proposed  diverting  works,  and  continued  the 
prosecution  of  aucfa  work  with  reasonable  dili- 
gence, is  entitled  to  have  bis  appropriation  date 
nrom  the  poBting  of  his  notice ;  and  the  risht  thns 
acquired  LB  prior  and  superior  to  the  rights  of 
any  subsequent  appropriator  claiming  either 
by  posting  of  notice  and  compliance  with  the 
statute,  or  an  actual  diversion  and  application 
of  the  water. 

2.  Saus— Tm  or  Affbopsiation. 

One  who  posts  and  records  notice,  and  In 
all  respects  pursues  the  successive  steps  pre- 
cribed  by  Act  Feb.  25,  1899  (Laws  1899,  p. 
SSO),  is  entitled  to  have  his  right  relate  back  to 
the  date  of  posting  notice. 
&  Saue. 

In  such  case  the  appropriation  is  initiated 
by  posting  the  notice,  and  an  inchoate  rig&t 
thereby  arises  which  may  ripen  into  a  complete 
appropriation  upon  the  final  delivery  of  tiie 
waters  to  the  place  of  intended  use. 

4.  SaICE— APPBOPBIATION— How  ErVECTED. 

A  person  desiring  to  appropriate  the  waters 
of  a  stream  may  do  so  either  by  actually  divert- 
ing the  water  and  applying  It  to  a  beneficial  use, 
or  he  may  pursue  toe  statutory  method  by  post- 
ing and  recording  his  notice,  and  commencing 
and  prosecuting  his  work  within  the  time  and 
in  the  manner  prescribed  by  the  statote ;  and  In 
the  latter  case  his  right  will  relate  back  to  the 
date  of  posting  his  notice. 
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5.  Saick— DiTEBSion— Dhjobucb. 

Where  as  appropriator  posted  his  notice  on 
December  16,  1902,  claiming  a  certain  amonnt 
of  tlie  waters  of  a  stream,  and  thereafter,  and 
on  the  14th  day  of  January,  1903,  commenced 
work  on  roads,  snrreya,  rtc.,  preparatory  to 
canBtroctiiic  the  diverong  wwks,  and  kept  at 
least  one  man  at  the  work  contlnaonsly  from 
that  date  nntil  date  of  trial,  and  expended  over 
$1,700  OQ  the  work  from  the  commencement 
thereof  until  February  8,  1904,  and  had  built 
one  mile  of  waron  road  aiong  the  course  of  the 
■txeam  and  had  bnllt  8^00  feet  of  flame,  and 
ench  work  was  prosecuted  in  a  moanrainoue 
country  where  the  winters  are  lonv  and  rough 
and  the  snow  fall  is  heavy,  held,  that  the  work 
haa  been  proeecoted  with  reasonable  diligence 
as  required  by  section  6  of  Act  Feb.  25.  1899 
(Sesa.  Laws.  1899,  p.  881). 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenai 
Connty ;  B.  T.  Morgan,  Judge. 

PlalnUft,  the  Sand  Point  Water  A  Light 
Company,  commenced  an  action  against  the 
defendant,  the  Panhandle  DeTelopment  Com- 
pany, praying  an  injunction  against  the  de- 
fendant to  restrain  and  enjoin  defendant 
from  diverting  the  waters  of  Switzer  and 
West  Sand  creek,  or  in  any  manner  Inter- 
fering with  them  or  depriving  plaintUC  of 
the  use  thereof.  Judgment  for  plaintiff, 
from  which  Judgment  and  an  order  denying 
defendant's  motion  for  a  new  trial,  defend- 
ant appealed.  Reversed. 

Wm.  H.  Batting,  B.  M.  Hepburn,  and  My- 
ron A.  Folaom,  for  appellant  Cbas.  L.  Hett- 
man,  tor  respondent. 

AILSHIB,  J.  Prior  to  hearing  this  case 
on  its  merits,  the  respondent  filed  and  pre- 
sented a  motion  to  dismiss  the  appeal,  and 
also  a  motion  to  strike  from  the  transcrlift 
the  appellant's  statement  on  motion  for  a 
new  trial.  We  have  carefolly  examined  the 
record  and  affidavits  need  on  the  hearing 
of  these  motions  and  have-  eonclnded  that 
both  motions  slmild  be  overruled,  ahd  it 
Is  so  ordered. 

This  action  was  commenced  by  the  re- 
qwndent  corporation  to  restrain  the  appel- 
lant corporation  from  diverting  and  ap- 
propriating the  waters  of  Sand  creek  and 
Switzer  creek  in  Kootenai  county,  and  to 
restrain  and  enjoin  the  defendants  from  in- 
terfering with  or  diverting  the  waters  of 
those  streams  in  any  way  or  manner  that 
would  Interfere  with  the  rights  and  ap- 
propriation of  the  plaintiff.  The  case  went 
to  trial  upon  complaint  and  answer,  and  re- 
sulted In  a  Judgment  for  the  plaintiff,  from 
which  Judgment  and  an  order  denying  a  mo- 
tion for  a  new  trial,  the  defendant  has  ap- 
pealed. 

The  substance  of  the  trial  court's  findings 
of  fact  Is  that  the  plaintiff's  grantor  was 
the  prior  appropriator  of  the  waters  of 
Swltzo*  creek  and  the  west  branch  of  Sand 
creek,  situated  In  Kootenai  county,  and  that 
snch  appropriation  dates  from  September  26, 
1908,  the  date  on  which  reqN>ndent'B  grantor 
made  bis  application  to  the  State  Engineer 


for  a  permit  to  divert,  appropriate,  and  use 
r:ie  waters  of  those  streams  to  the  extent 
of  20  cubic  feet  per  second.  The  court  finds 
that  plaintiff  and  Its  grantor  had  performe^l 
all  the  acts  and  requirements  necessary  or 
Imposed  by  the  statute  for  the  protection  of 
its  ^proprlatlon.  and  had  diverted  the 
waters  and  applied  them  to  a  beneficial  use 
In  supplyli^  the  village  of  Sand  Point  and 
Its  inhabitants  with  water  for  domestic  uses 
and  fire  purposes.  The  court  also  finds  that 
the  respondent's  appropriation  was  and  is 
prior  to  that  of  the  appellant  and  so  ordered 
and  decreed.  The  appellant  contends  that 
the  ondlsputed  facts  as  disclosed  by  the  evi- 
dence and  appearing  upon  the  record  show 
clearly  and  beyond  question  that  the  court's 
findings  are  unsupported  by  the  evidence, 
and  that  he  should  have  found  that  appel- 
lanf 8  water  right  from  these  streams  is 
prior  and  superior  to  the  rights  of  respond- 
ent, and  that  the  findings  of  the  court  in  this 
respect  are  wholly  unsupported.  The  facts 
as  they  appear  from  the  record  upon  this 
point  are  substantially  as  follows: 

On  December  16,  1902,  appellant's  grantors 
located  a  water  right  on  West  Sand  or  Mill 
creek  in  Kootenai  connty,  and  the  location 
notice  thereof  was  posted  and  duly  filed 
and  recorded  in  the  office  of  the  county 
recorder  of  Kootanal  county,  and  there- 
after. In  due  time,  was  filed  In  the  office 
of  the  State  Engineer  at  Boise  dty.  With- 
in a  few  days  thereafter  the  same  par- 
ties duly  and  i^nlarly  made  two  addition- 
al locationa  on  these  streams.  On  the  14tb 
Hay  of  January.  1903,  and  about  29  days  af- 
ter making  the  first  location,  work  was  com- 
menced, which  consisted  in  cutting  out  a 
trail  up  the  canyon,  and  making  a  survey 
for  flumes  and  ditches.  Work  was  con- 
tinuously prosecuted  from  that  time  until 
the  date  of  the  trial  of  this  canse,  with  at 
least  one  man  on  the  ground  all  the  time 
engaged  in  building  a  road,  and  a  fiume  and 
ditch  through  which  to  carry  the  waters  of 
these  streams,  and  the  general  work  Incident 
to  the  construction  of  the  diverting  work 
for  carrying  out  the  purposes  for  which  the 
appropriation  was  being  made.  An  itemized 
statement  of  expenditures  made  In  carrying 
on  this  work  appears  to  have  be«i  presented 
upon  the  trial  showing  an  expenditure  of 
$714  for  wages,  groceries,  tools,  and  supplies, 
between  the  14tb  day  of  January,  19(^  and 
the  ist  day  of  September,  1903.  It  was  als» 
shown  that  an  expenditure  of  more  than 
$1,700  was  made  on  these  works  between  the 
14th  day  of  January,  1003,  and  the  8tb  day 
of  February,  1904.  At  the  time  of  the  tria> 
in  this  case  It  appeared  that  the  an>ollant 
had  built  about  one  mile  of  road  up  the  can- 
yon, for  the  purpose  of  reaching  the  point  of 
diversion  on  the  stream,  and  conveying  mate- 
rial and  supplies,  and  had  also  erected  and 
constructed  a  flume  8,400  feet  in  lengtlu 
None  of  these  facts  are  directly  disputed  by 
the  resptmdent,  bnt  at  the  trial  the  respond- 
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«nt  placed  wltnesaa  npoa  tbe  stand,  wbo 
tMtlfled  that  in  pmssing  throtigb  thli  cotmtry 
In  the  nel^borliood  ot  this  work  tber  had 
notloed  scnne  work  had  been  done,  bnt  the 
wltnoasei  eettmated  the  ralne  thereof  aa  very 
amall— aometlibiK  like  |200  or  fSQO.  perhapa. 
But  It  doea  not  appear  that  these  wttnessea 
had  made  rery  mnch  examination  or  pr^ 
tended  to  have  aaen  all  the  wo^  or  we» 
at  ai:  accorate  or  poaltiTe  as  to  thdr 
^tlmates.  It  raoains,  nevertheless,  a  tact, 
that  th^  admit  tiiat  wotfc  bad  been  done 
tber^  and.  In  fact,  fme  of  plalntHTs  wlt- 
neases  was  oae  ot  the  flrat  men  empk^ed  bjr 
the  defeDdanfs  grantor,  and  bad  made  the 
original  survey  for  the  defendant's  dlvert- 
tng  works.  The  fact  stands  tipon  the  record 
praetlcallT  tmdlapnted,  tiiat  on  the  SOOi  day 
of  September.  1903,  the  data  on  which  re- 
spondentTs  grantor  obtained  bis  permit  from 
tbe  State  Engineer  to  divert  and  aivroprlate 
flie  waters  of  tbeae  streams,  tbe  appellant 
was  actively  engaged  In  tbe  conatmctlon  of 
its  diverting  works,  and  had  at  that  time 
expended  from  $700  to  $800  In  tbe  proseeo- 
tlon  of  the  work. 

It  should  be  observed  that  appellant's  lo- 
catitm  and  the  prosecution  of  Its  woik  was 
made  under  the  act  of  February  25,  1890 
(Seas.  Laws  1889.  p.  880),  while  the  reqpond- 
enfa  rlgbt  was  Initiated  under  act  approved 
March  11,  1908  (Sess.  Laws  IOCS,  p.  228). 
Bj  tbe  latter  act  a  permit  is  obtained  fnm 
tbe  State  Engineer  to  divert  and  appnnnlate 
the  waters  of  any  of  the  public  atreams  of 
tiie  state,  while  under  the  act  of  1889,  notice 
was  reqidred  to  be  posted  and  a  copy  thereof 
llled  and  recorded  wltb  tbe  county  recorder, 
and  a  diQ>llcate  thereof  filed  with  tbe  Stato 
Engineer.  By  section  6,  p.  881,  of  tbe  act 
ef  1889.  nnder»wblcb  appellant  Initiated  Its 
rlg^t.  It  la  provided:  ''Within  sixty  days 
after  tlie  notice  la  posted,  tbe  <dalmant  must 
commoice  tbe  excavati(m  or  construction  of 
tbe  works  by  which  be  Intends  to  divert  tbe 
water,  and  must  prosecute  the  work  dili- 
gently and  uninterruptedly  to  completion, 
unless  temporarily  Interrupted  anew,  rain, 
or  cold  weattm*."  Beapondent  claims  that 
tbe  anwllant  fiOIed  to  show  Ibat  It  bad 
prosecoted  the  construction  of  Ite  tUvertlng 
works  witt  tbe  dlUgence  required  Igr  section 
4t  supra,  and  for  that  reason,  if  for  none 
iMirn,  the  Judgment  was  pn^wly  ottered 
against  appellant  It  seems  to  us,  however, 
when  we  consider  that  this  work  was  being 
mneecaled  In  a  momitalnous  section  of  tbe 
steto  where  tboe  is  a  heavy  snow  fall  and 
a  long  winter  season  wltii  nnuA  rougta  and 
stormy  weatha  which  would  Interrupt  and 
delay  tbe  character  of  work  that  waa  being 
carried  oOt  that  the  amount  and  kind  of 
work  which  Is  shown  to  have  beoi  draw 
•vldoicea  good  fttitb,  reasonable  diligence 
and  a  purpose  to  complete  tbe  work  and 
apply  the  waters  to  the  b^ieflcial  use  desig- 
nated. Saying  nothing  of  tbe  record  notice 
wbldi  tbe  re^wndrait  bad,  tbe  wmrk  upon 


tbe  ground  and  Ite  continued  prosecution 
was  ample  actual  notice  to  revoodent,  or 
any  other  subaeqinent  claimant  to  these  wa- 
ters, aa  to  tbe  nature  of  tbe  claim  asserted 
by  aj^lant 

It  aeons  to  ua  that  tbe  real  difficulty  In 
this  case  baa  arisen  from  a  wnmg  construc- 
tion and  mlaapplicatlon  of  the  word  appro- 
priate as  used  In  our  stetutes.  Sectl<m  8 
of  tbe  act  of  February  26, 1899;  provides  that 
whore  an  ai^prlator  bos  oompUed  with 
tbe  ivecedlng  sections  in  the  posting  and 
recording  of  notices  and  tbe  commoicemait 
and  prosecution  of  work,  "tbe  claimant's 
right  to  tbe  use  ot  water  relataa  bade  to 
the  time  the  notice  waa  posted."  Section  7 
of  the  act  provldeB  that  by  a  completion  of 
tbe  work  "is  meant  conducting  the  waters 
to  tbe  place  of  intended  use."  A  person 
dedring  to  aivrinvlate  tbe  watm  of  a 
stream  may  do  so  either  by  actually  divwtr 
Ing  tbe  water  and  applying  It  to  a  bcswfldal 
use,  or  be  may  pursue  the  statutory  method 
by  posting  aiul  recording  his  notice  and 
commencing  and  prosecuting  bis  work  within 
tbe  stetutory  time.  De  Necocbea  v.  Curtis, 
80  Cal.  897,  20  Pac  668,  22  Pae.  198;  Welts 
V.  Mantes,  99  Cal  588,  84  Pa&  821;  Watter- 
BOtt  V.  Saldnnbehere,  101  Cat  112,  85  Poc. 
432.  In  the  latter  case  bis  appropriation 
will  be  entitled  to  date  ftom  tbe  time  of 
posting  his  notice  (section  8,  p.  881,  Sess. 
Laws  1808;  Wells  v.  Mantes,  suiwa;  Ne- 
vada Ditch  Co.  v.  Bennett,  80  Or.  69,  4S 
Pac.  472.  80  Am.  St.  Bep.  777,  and  note 
tliereto ;  Works  on  Irrigation,  pjf.  44-46 ;  Loiv 
on  Inigatitm.  f  87),  and  any  intervening 
locator  or  claimant  of  tbe  watwa  will  be 
treated  as  snbsequoit  both  In  time  and  r^t 
In  sodi  case  tbe  approiwiation  la  initiated 
by  the  posting  of  the  notice,  and  on  indioate 
right  tiiereby  arises  wlilch  msy  ripen  Into 
a  le«al  and  complete  appropriation  upon  tin 
final  delivery  of  the  watwa  to  tbe  place  of 
Intended  nsa.  In  other  words,  1^^  pursuing 
tbe  successive  stqis  prescribed  in  tbe  stetnte, 
and  completing  his  dlvorttng  works,  and  ap- 
plying the  water  to  a  beneficial  pnxpoae, 
tin  appropriation  Is  conq»leted.  The  <mly 
difference  between  an  apxiroprlatlon  Initiated. 
1^  posting  notice  and  one  Initiated  by  dl- 
veraion  and  application  of  the  waters  Is  tliat 
tbe  approprlator,  who  claims  nndor  notice. 
Is  allowed  the  extra  60  days  within  which 
to  commence  bis  work,  and  reasonable  time 
Iboeafter  In  which  to  complete  tbe  same. 

It  appears  that  the  loww  court  proceeded 
on  the  tbecny  that  the  an>nq)rlati<m,  re- 
gardless  of  tbe  posting  of  notice,  dates  from 
tbe  actual  dtvoslon  ot  tbe  water,  and  ite 
application  to  tbe  use  Intended,  and  the 
court  accordingly  Itaids  that  "the  plaintiff 
did  on  or  betoxe  tbe  14tb  day  of  August, 
190^  complete  ite  water  system  and  did 
actually  appropriate  tbe  watera  flowing  In 
tbe  said  stream  described  in  the  complaint, 
and  has  ever  since  said  date  actually  ap- 
iwppriated  and  used  all  tbe  waters  in  said 
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stream  described  In  the  complaint  In  sup- 
plying the  inhabitants  of  the  rlllage  of  Sand 
Point  with  water  for  domestic  nses  and 
Are  pnrposes."  This  theory  Is  Incorrect  as 
ai^lied  to  appellant,  so  long  as  appellant 
continued  to  prosecnte  Its  work  with  rea- 
sonable diligence.  So  long  as  It  did  so,  it 
was  entitled  to  have  Its  appropriation  relate 
back*  to  the  posting  of  Its  notice ;  and,  In 
tliat  event,  appellant  would  be  ^titled  to 
protection  as  a  prior  approprlator  as  against 
the  respondent  Srane  Importance  seems  to 
have  also  been  attached  to  the  fact  that 
the  appellant  was  cognizant  of  the  work 
being  done  by  respondent,  and  the  large  ex- 
penditure belDg  made  by  It  In  constructing  Its 
diverting  works  and  water  system,  and  that 
It  should  have  made  some  demonstration  or 
taken  some  action  sooner  to  prevent  re^ond- 
ait  farther  prosecuting  Its  work.  This  posi- 
tion, however,  is  without  merit  The  appel- 
lant was  also  prosecuting  its  work  at  the 
same  time  and  for  a  similar  inirpoae,  but 
In  the  meanwhile  neltiwr  one  was  actually 
diverting  the  water  to  the  detriment  or  dam- 
age of  the  other,  nor  was  there  any  apparent 
reason  why  appellant  could  or  should  have 
prevented  respondent  carrying  on  Its  work. 
There  la  no  contention  made  In  this  case 
bnt  that  respondent  baa  a  valid  water  right 
and  appropriation,  and  would  be  entitled  to 
whatever  of  the  waters  of  those  streams 
the  appellant  falls  to  use  or  at  any  such 
times  as  the  appellant  faila  to  use  and  apply 
those  waters.  The  only  difficulty  Is  that 
upon  the  imdisputed  facts  of  the  case,  re- 
spondent's right  is  subsequent  and  subordi- 
nate to  appellant's  right  On  the  facts  as 
presented  by  this  appeal,  the  trial  conrt 
should  have  found  that  the  defendant,  the 
Development  Company,  had  a  prior  and  su- 
perior right  to  that  of  plalntlft.  the  Water 
it  lA^t  Company,  and  that  defendant  had 
inwsecuted  the  construction  of  Its  diverting 
works  with  reasonable  dlllRcnce. 

The  Judgment  is  reversed,  and  cause  re- 
manded, with  instructions  to  the  trial  court 
to  make  findings  of  fact  In  accordance  with 
the  views  herein  expressed,  and  enter  Judg- 
.ment  in  accordance  therewith.  Costs  award- 
ed to  appellant. 

STOCKSLAOEB,  C  J.,  and  SULLIVANt 
J.,  concur. 


SCORE  T.  QRIFFIN. 
(Supreme  Conrt  of  Arizona.   Nov.  18,  1905.) 
APFKAL— ReCOBD — EviOENCa  EXCLTTDED. 

The  Supreme  Court  cannot  consider  evi- 
dence which  the  trial  court  had  properly  «- 
eluded. 

On  rehearing.  Reversed. 

For  totma:  opinion,  see  80  Pac.  331. 

KENT,  a  J.   The  appellant  urges  as  one 
of  the  grounds  for  a  reversal  of  the  judgment 
tills  adverse  suit  that  the  appellee  hm\  not 
vn  that  be  had  made  a  vollil  location 


of  his  claim.  In  that  there  was  no  evidence 
In  the  record  of  the  discovery  of  mineral  lo 
place  within  the  limits  of  the  claim.  In  oar 
former  opinion  (80  Pac.  331)  we  based  our 
conclusion  that  there  was  sufficient  evidence 
to  sustain  a  compliance  with  the  statutes  in 
this  regard  largely  upon  the  testimony  of  the 
plaintUC  that  when  his  dalm  was  located 
by  him  (the  two  claims  being  nearly  iden- 
tical In  surface  area),  there  was  gold  and 
silver  bearing  rock  showing  upon  the  surface 
of  hia  clahn.  Upon  the  rehearing.  It  was 
claimed  by  the  appellant  that  this  discovery 
of  the  plaintiff  was  made  outside  of  the  lim- 
its of  the  defendant's  claim,  and  hence  the 
plaintiff's  dlscovex-y  there  of  mlnwal  could 
not  serve  to  shew  mineral  within  the  limits 
of  the  defendant's  claim.  A  further  exami- 
nation of  the  evidence  shows  that  the  dis- 
covery of  the  mineral  by  the  plaintiff,  re- 
ferred to,  was  In  fact  made  outside  the  lim- 
its of  the  defendant's  claim.  We  have  made 
a  further  carefnl  examination  of  the  evi- 
dence, and  we  fall  to  find  in  the  record  evi- 
dence which  we  can  hold  shows  a  discovery 
of  mineral  within  the  limits  of  the  claim 
of  the  defendant 

The  appellee  urges  that  as  the  discovery 
of  the  plaintiff,  though  without  the  llmlta 
of  the  defendant's  claims  showed  mineral, 
and  the  plaintifTa  location  notice  claimed 
1,600  feet  '*of  this  vein  or  lode  •  •  •  In 
a  northerly  direction  atong  the  ledge,"  which 
would  carry  It  across  the  whole  length  of 
the  defendant's  claim,  that  this  Is  evidence 
of  the  existence  of  the  ledge  or  vein  wltliln 
the  defendant's  claim  sufficient  to  satisfy 
the  statute.  If  we  might  consid^  this  as 
sufficient  evidence  of  snch  fact  we  are  never- 
theless precluded  from  doing  so,  as  tb» 
evidence  la  not  before  us,  since  the  court 
below — and  rightly,  as  we  held — sustained 
the  objection  of  the  defendant  to  the  Introduc- 
tion of  this  location  notice  In  evidence,  and 
ordered  It  stricken  out 

We  think  the  defendant  has  failed  to  prove 
that  there  was  a  discovery  of  mineral  with- 
in the  limits  of  the  claim,  and  that  for  this 
reason  the  Judgment  of  the  lower  court 
awarding  affirmative  relief  to  the  defendant 
must  be  reversed,  and  the  case  remanded 
for  a  new  trial. 

DOAM  and  OAUPBBIJ^  JJ^  ooncor. 


TREADWELL  et  al.  v.  MARKS. 
(Supreme  Court  of  Arizona.  Nov.  18t  1906.) 

1.  MiKBS   ANn  MlKEEAIA— MxniHO  0I.AJ1I — 

Location— Detkemikation. 
On  an  issue  as  to  the  location  of  a  mlidng 
claim,  where  the  monuments  are  found  upon 
the  ground,  or  their  position  or  location  can 
be  determiaed  with  certainty,  the  monuments 
govern  rather  than  the  location  certificate ;  but 
where  the  courses  and  distances  are  not  de- 
fined with  certainty  by  monnments  or  stakes, 
the  calls  in  the  location  notice  must  govern. 

2.  Same— EviDBHcx— SuFnoiEMCT. 

On  an  adverse  to  an  application  tir  a  pat- 
ent to  a  mining  claim,  evidence  eonsidmd^ 
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BBd  Mid  Insufficient  to  show  that  the  conflict 
a*  testified  to  by  plalotiffB'  sarTe3;or,  was  based 
apon  a  survey  or  a  plat  of  a  claim  baving  the 
courses  or  distances  of  plaintiffs'  claim. 
8.  Sana— Etidbrcb— Ck)MFETcncT. 

On  an  adverse  to  an  appHcatioD  for  a  pat- 
ent to  a  mining  claim,  plaintiffs  claiming  a  con- 
flict between  defendant's  claim  and  plaintiffs', 
ID  order  to  render  the  testimony  of  plaintiffs' 
surv^or  competent,  It  was  Incumbent  on  olain- 
tiffs  to  show  that  their  claim  as  originally  lo- 
cated was  in  aooord  with  the  testimony  of  the 
Borreyor  to  the  extent  of  the  conflict  claimed. 

.^ppeal  from  District  Court,  Yavaiwl  Coon- 
tr;  before  Justice  B.  B.  Sloan. 

Adyerse  by  George  A.  Treadwell  and  an- 
other to  the  applicaflim  of  Gtoorge  O.  Marrs 
tor  a  patent  to  a  mining  dalm.  From  a 
Jndcment  In  fftror  of  defendant,  plaintiffs 
appeaL  AflSrmed. 

On  April  11,  IDOl,  George  O.  Ham  filed 
In  the  United  States  Land  Office  at  Prescott 
his  application  for  a  patent  to  the  Copper 
Link  mining  claim.  George  A.  Treadwell 
and  F.  C.  Beckwlth  filed  an  adverse  to  such 
application,  and  within  the  time  prescribed 
by  law  brought  tbls  action  In  support  of  such 
adveise.  Judgment  was  given  In  the  court 
below  for  Marrs,  and  from  this  Judgment 
Treadwell  and  Beckwltb  bare  brought  this 
nppeal. 

The  compIalDt  allied  the  citizenship  of 
the  plaintiffs,  the  location  of  the  claim,  and 
the  performance  of  the  acts  necessary  to 
complete  the  valtdlt?  of  such  location,  the 
ncqulsltlon  of  the  claim  by  the  plaintiffs  by 
mesne  conreyances,  the  ownership  of  the 
property  In  the  plalntlffR  of  the  claim  ns 


mounmented  and  m  sbown  by  lAe  adT«ae 
map  attached  to  the  complaint,  and  the  per- 
formance by  the  plalntlffa  of  the  annual 
assessment  work  on  the  clalmu  Tbe  com- 
plaint further  alleged  that  the  pretended 
location  of  the  Coppa  Link  mining  claim 
by  the  defendant  was  null  and  void  by  rea- 
son of  the  fiict  that  the  ground  was  not  open 
to  loratlon,  so  Car  as  It  conflicted  vrtth  the 
Buster  claim.  The  complaint  further  set 
up  tbe  filing  of  the  adTerse,  and  the  bring- 
ing of  the  suit  in  support  ttiereof,  and  de- 
scribed the  conflict  according  to  the  adTerse 
map  as  follows:  "Beginning  at  the  south- 
east comer  of  the  Buster  mining  claim, 
thence  north,  50  d^.  west.  430.7  feet,  to  a 
point  of  intersection  on  the  west  side  line 
of  said  GoppCT  Link  mining  claim;  thence 
north,  27  deg.  44  min.  east.  070.4  feet  to 
a  point  of  Intersection  on  the  west  side  of 
said  Buster  mining  claim;  thence  north,  40 
deg.  east,  713.7  feet,  to  a  point  of  Intersection 
on  the  north  end  line  of  said  Copper  Link 
mining  claim;  thence  south,  62  deg.  16  min. 
east,  364.2  feet,  to  a  point  of  Intersection 
on  the  north  end  line  of  said  Copper  Link 
mining  claim;  thence  south,  SO  deg.  east. 
86.1  feet,  to  a  point  of  Intersection  on  the 
east  side  line  of  said  Cop[>er  Link  mining 
claim:  thence  south,  27  deg.  44  min.  west. 
025.8  feet,  to  a  point  of  Intersection  on  the 
east  side  line  of  tbe  Buster  mining  claim; 
thence  south,  40  deg.  west,  843.5  feet,  to  the 
place  of  beginning — containing  16,855  acres." 

The  adverse  map  attached  to  the  complaint 
was  as  follows: 
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Tbe  testimony  of  Merrttt  was  the  only  tes- 
timony showing  the  bonudarles  and  the  ex- 
tent of  the  conflict  It  was  admitted  that 
the  defendant  a  cltlzrai  of  tbe  United 
States,  and  that  be  bad  duly  performed  all 
tbe  acts  necessary  to  constitute  a  valid  lo- 
cation of  the  Copper  Link  claim.  The  court 
found  that  tbe  adverse  map  was  not  made 
from  any  surrey  of  the  Buster  claim,  either 
as  located  on  tbe  ground  or  described  In  the 
location  notice;  that  It  did  not  show  tbe 
boundaries,  courses,  distances,  or  extent  of 
tbe  ground  included  in  the  Buster  claim,  and 
did  not  show  wherein.  If  at  all,  tbe  Buster 
claim,  as  monumented  on  the  ground,  or  as 
described  In  the  location,  conflicted  with  the 
Copper  Link  location:  and  that  the  plaintiffs' 
proof  failed  to  sustain  tbe  allegations  of  the 
complaint  of  tbe  conflict  relied  upon,  and 
gave  judgment  for  the  defendant  for  the 
ownership  of,  and  possession  of,  the  Copper 
Link  claim,  and  guletliv  bis  title  thereto, 
from  which  Judgment  tbe  plaintiffs  have  ap- 
pealed to  this  court 

H.  M.  Hubbard  and  Robt  E.  Morrison,  for 
appellants.  Bemdon  &  Norris,  for  appel- 

lOOOa 

KENT,  O.  J.  (after  stating  tbe  facts).  It  is 
contended  by  the  appellee  that  the  location 
certificate  of  tbe  Buster  claim  was  Insufll- 
clent  both  In  law  and  In  fact  and  that  the 
appellants  could  acquire  no  rights  thereun- 
der. The  trial  court  held  the  certificate  to 
be  sufficient  on  Its  face,  and  found  against 
the  appellee  In  his  contention  that  tbe  evi- 
dence introduced  upon  the  trial  showed  that 
tbe  statements  of  the  certificate  as  to  the 
position  of  tbe  claim  were  untrue  In  fact 

We  do  not  deem  It  necessary  on  this  appeal 
to  pass  upon  tbe  correctness  of  either  of  the 
court's  rulings  In  this  respect,  as  we  are  of 
the  opinion  that  the  record  and  the  evidence 
In  tbe  case  did  not  warrant  a  judgment  in 
favor  of  tbe  plaintiffs.  This  Is  an  adverse 
suit  in  which  tbe  plaintiffs  seek  to  establish 
their  rlgbt  to  possession  of  that  portion  of 
the  Buster  claim  in  conflict  with  tbe  Copper 
Link.  The  only  testimony  that  showed  tbe 
boundaries,  area,  and  extent  of  such  alleged 
conflict  and  upon  which  tbe  court  could  base 
a  Judgment  of  right  of  possession  therein  In 
favor  of  the  plaintiffs,  was  the  testimony  of 
the  surveyor,  Merrltt  This  testimony  the 
trial  court  ordered  stricken  out  Without 
this  testimony,  the  plaintiffs  could  not  re- 
cover, and  the  correctness  of  the  court's  rul- 
ing in  this  respect  is  tbe  controlling  question 
determinative  of  tbia  appeal. 

Tbe  situation  before  the  court  was  this: 
The  plaintiffs  were  tbe  owners  of  the  Buster 
claim,  having  acquired  It  some  17  years  after 
Its  location.  In  tbe  supposition  that  they 
were  correctly  tracing  the  boundaries  of  the 
claim,  and  approximately  tbe  position  of  the 
old  monuments,  shortly  after  acquiring  the 
claim,  they  erected  two  new  center  end 


monuments  and  four  comer  monuments;  the 
course  and  direction  of  the  claim  as  so  monu- 
mented being  north,  40  d^  east,  and  south, 
40  deg.  west  Eight  years  thereafter,  the 
defendant  filed  his  application  for  a  patent, 
and  the  plaintiffs  their  adverse,  and  com- 
menced this,  their  adverse,  suit,  In  which 
they  alleged  a  conflict  based  upon  tbe  posi- 
tion of  the  Buster  as  supposed  and  as  menu* 
mented  by  Treadwell  for  tbem.  After  tbe 
adverse  suit  was  brought,  but  prior  to  the 
trial,  the  plaintiffs  discovered  that  the  Buster 
as  monumented  by  tbem  did  not  conform  with 
the  calls  of  the  location  certificate  of  tbe 
claim,  either  as  to  direction  or  extent,  or 
with  the  old  monommts  as  the  claim  was 
originally  located.  On  the  trial  the  plain- 
tiffs  admitted  that  they  must  be  held  to  have 
abandoned  that  portion  of  tbe  Buster  called 
for  in  the  location  certificate  which  lay 
south  of  the  new  south  end  Hue  as  shown  by 
the  monuments  erected  by  tbem  on  the  sup- 
posed south  end  line  of  the  claim,  to  wit  some 
650  feet;  but  claimed  that  they  were  en- 
titled to  that  i>ortlon  of  the  Buster  as  shown 
by  tbe  original  monnmeuts  to  be  within  the 
area  of  the  conflict  as  allied  In  the  com- 
plaint The  theory  of  the  plaintiffs  was  that 
the  evidence  showed  that  the  original  north 
center  end  monument,  instead  of  being  750 
feet  north,  40  deg.  east  from  the  initial 
monument  as  shown  by  their  adverse  map 
and  survey,  was  In  fact  200  feet  north,  40 
deg.  east  and  that  the  original  south  center 
emi  monument  instead  of  being  7&0  feet 
south,  40  deg.  west  as  shown  by  their  ad- 
verse map  and  surrey,  was  1,800  feet  south, 
40  deg.  west ;  and  they  claimed  the  right  to 
the  possession  of  tiie  ground  where  It  con- 
flicted, comprised  in  a  claim,  the  north  center 
end  monument  of  which  was  200  feet  nortli, 
40  deg.  east  of  the  initial  monument,  and 
the  south  center  end  monument  of  which  waa 
750  feet  south,  40  d^.  west  or  the  area  as 
shown  by  the  portion  of  the  claim  In  the  ex- 
cluded «>nflict  map,  vrtdch  Is  southwest  of 
the  heavy  line  drawn  across  tbe  claim.  This 
conflict  tbey  sought  to  prove  by  the  testimony 
of  Merrltt  the  surveyor.  The  trial  court 
heard  this  testimony  under  objection,  and 
subsequently  ordered  it  stricken  out  The 
erection  of  tbe  monuments  by  the  plaintiffs 
throiu;h  tbelr  agent  Treadwell,  bad  no  effect 
In  changing  tbe  rights  of  the  plaintiff,  or 
In  changing  tbe  position  and  location  or 
boundaries  of  the  claim,  except  In  so  Car  as 
it  showed  an  abandonment  of  the  southerly 
portion  of  the  claim.  No  new  location  cer- 
tificate was  filed,  and  no  amendment  of  tbe 
old  was  attempted.  The  claim  remained, 
therefore,  as  originally  located.  But  the  ad- 
verse and  tbe  conflict  as  pleaded,  was  baaed 
upon  a  surrey  and  adverse  map  made  by  the 
surveyor  from  the  monuments  as  erected  by 
Treadwell.  Manifestly,  then,  such  surrey 
and  map,  and  the  evidence  based  thereon, 
showing  a  confilct  could  In  no  event  be  com- 
petent unless  the  Ualm  as  originally  located 
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was  as  to  direction  end  ooorse  Identical 
with  the  direction  and  course  aa  monumented 
by  TreadwelL 

Tbe  answer  was  a  general  dralal,  and 
contained  all^atlons  that  tbe  original  monn- 
menta  of  the  Bnster  claim  had  been  ranoT- 
ed  by  the  plaintiffs  prior  to  the  location  of 
tbe  Copper  Idnk,  so  that  the  boundaries  of 
the  Boster  claim  could  no  longer  be  traced 
npon  tbe  ground;  that  the  claim  had  t>eai 
abandoned  by  the  plaintiffs,  and  that  the 
land  embraced  wltbln  the  boundaries  of  the 
Copper  Link  was  open  to  location  at  the  time 
of  Its  location  by  tbe  defendant  It  alleged 
the  acts  necessary  to  constitute  a  ralid  loca- 
tion of  the  Copper  Unk  claim  by  the  defend- 
ant the  ownership  thereof,  and  contained 
certain  other  allegations,  not  necessary  to 
be  set  fOTtb,  and  prayed  for  afilrmatiTe 
Jndgmwt  for  the  d^endant 

The  evidence  introduced  upon  the  trial 
showed  that  in  8q?temb»,  18^  the  claim 
known  as  the  "Buster  Mining  Claim"  was 
located  by  J.  H.  Boberts,  T.  W.  Boggs,  and 
D.  B.  Poland,  who  oected  tbe  necessary 
mmumrats  tm  the  ground  to  mark  the 
boundaries,  and  posted  and  recwded  a  loca* 
tlon  notice,  as  follows :  "Buster  lode  notice 
of  locatkm.  Tbis  ledge  is  located  cm  a  eap- 
p»  ledge  or  claim,  comtnoidng  at  a  rnonn* 
ment  200  feet  north  this  notice,  and  runs 
1,800  feet  south  to  a  monument,  1,800  feet 
tnm  this  notice,  with'  800  feet  im  each  side 
of  the  Teln.  This  ledge  is  In  the  Bradsfaaw 
Ifomitain,  and  about  two  miles  from  the  Feck 
mizM^  and  betwees  ttie  canyon  of  Tnriiey 
cre^  and  Crasy  basin,  and  was  located 
us  September  24, 1876,  all  In  Tavapai  county, 
Arlaona  Terrltc^.  [Sign^]  7.  IC  Boberts, 
T.  W.  Bog^  IX  B.  Poland.  Tbto  notice  re- 
corded November  20;  1876,  at  12:80  o'clock 
p.  m.,  at  tbe  request  of  D.  R.  Poland,  and 
recorded  In  Book  0-8  of  Mines,  reowds  of 
Tavapai  county,  Arlnma  Territory,  at  page 
44a  William  unikflrson.  Goun^  Becorder." 
The  title  of  the  locators  to  the  claim  passed 
to  the  plalntllb  by  purchase  in  1802.  Soon 
after  the  purchase  by  tbe  plalntlfCs,  Erwln 
D.  Treadmll,  a  son  of  «ie  <a  the  plaintiff 
as  th^  agent,  went  tqxm  tbe  ground,  to-, 
gether  wttii  Bo^,  one  of  the  original  loca- 
tors, and  was  Infwmed  by  Boggs  that  a  Isrse 
stime  monnmeiit  at  a  point  near  the  summit 
<rf  what  was  known  as  "Buster  Htll,**  was  tbe 
location  monument  and.  as  Treadwell  under- 
stood, also  the  center  monument  of  the 
Buster  claim.  Treadwell  shortly  thereafter, 
relying  npon  the  information  given  him  by 
Boggs,  starting  fnan  this  monument  as  tbe 
center  monument  of  the  claim,  made  search 
tar  tiie  other  monnmento  of  the  claim  for 
a  distance  of  760  feet  north  and  south  from 
such  Initial  monument,  but  found  nme  which 
be  regarded  aa  connected  with  tbe  Buster 
claim.  He  tbereafter,  tat  tbe  purpose  of  ont- 
Unlng  Oie  Buster  claim,  in  order  to  make 
new  locations,  aa  either  end  of  the  claim 
built «  moumnent  approximately  TOO  fMt  In  a 
88P.-aB 


northeasterly  direction  along  the  vein  from 
tbe  center  monument,  and  another  approxi- 
mately 760  feet  In  a  southwesterly  direction 
from  the  center  monument,  and  about  In  line 
with  tbe  center  monument  of  the  claim.  His 
courses  were  north,  40  deg.  east,  and  south, 
40  d^.  west,  respectively.  He  then  built 
four  comer  mmnments  on  the  north  and 
south  end  lines,  ai^roximately  300  feet  dis- 
tant In  each  direction  from  ttie  north  and 
south  end  center  monuments,  and  then  locat- 
ed several  other  claims  contlgnons  to^  and 
limited  by,  the  boundaries  of  the  Buster  as 
he  understood  tiiem.  The  plaintiffs  remain- 
ed in  possession  of  the  property,  and  spent 
mon^  thereon  continuously  from  that  time 
until  1889.  After  the  filing  of  this  adverse 
suit,  it  was  discovered  for  the  first  time  by 
Treadwell  and  by  the  plalntifte  that  the 
location  notice  of  the  Bnst»  claim  called 
for  a  claim  starting  from  a  point  200  feet 
north  of  the  Initial  monument,  and  not  750 
feet,  as  supposed  by  Treadwell.  and  runnli^ 
south  1,800  feet,  and  not  790  feet,  and  tiiat 
tbe  monument  pointed  out  by  Boggs  to  Tread- 
well, Instead  of  being  In  the  center  of  tbe 
claim,  as  originally  located,  was  located  as 
beUig  200  feet  tnm  tiie  north  end,  and  1,800 
feet  tram  the  south  end,  and  that  the  call  of 
the  locathm  notice  was  for  a  claim  running 
north  and  south,  and  that  the  monuments, 
tberef<»e,  erected  Treadwell  did  not  cor- 
respond to  the  calls  of  the  location  notice. 
In  March.  1801,  Treadwell  found  a  monnnwnt 
about  200  feet  In  a  northeasterly  direction 
from  the  Initial  monument  pointed  out  to 
him  Boggs.  In  June,  1901,  a  survey  snd 
the  adverse  map  was  made  on  behalf  of  the 
plalntlffB  by  the  surveyor,  Merrltt,  from  the 
monnmento  erected  Treadwdl,  as  pointed 
out  by  blm  to  the  surv^w,  and  the  omfllct, 
.as  set  out  in  the  eon^lalnl;  calculated  tbere- 
trran.  The  testimony  further  showed  that 
the  claim  as  snrvsyed  and  platted  by  Merrltt 
did  not  conform  to  the  4nlglnal  Buster  loca- 
tion, eithnr  as  originally  monumented  w  de- 
scribed  In  the  location  notice,  but  as  sur- 
veyed and  platted  was  the  ground  monument- 
ed by  Treadwell  in  1898.  As  so  surveyed 
and  platted,  it  included  ground  In  Ite  nmi^er- 
ly  end  which  was  neither  Included  In  tbe 
location  notice,  nor  Indnded  In  the  original 
boundaries  of  the  claim  as  defined  by  tbe 
original  mmuments. 

Over  the  objection  of  the  defendant,  the 
plalnttfCs  attempted  to  prove  by  tiie  testfmony 
of  the  snrveyor,  Mwritt,  a  omfllct,  not  as 
set  forth  In  the  complaint,  or  as  shown 
by  the  adverse  map,  or  the  boundaries  as 
mwiumented  by  Treadwell,  bat  based  iq^on 
tiie  assumptloD  that  the  nmrth  center  end 
nKmumait  of  the  Buster  claim  was  200  feet 
north,  40  degrees  east,  from  tbe  initial 
monument,  and  the  sonth  end  monument  780 
feet  south,  40  dcgroes  west,  and  contatoed 
10  and  a  Inaction  acres,  aa  i^tnst  16  and 
a  f^actUm,  as  shown  the  advme  map  and 
plat  The  testimony  was  subsequently  strlck- 
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en  oat  by  tbe  conrt;  on  motion  ot  tibe  dtf  aid* 
ant,  and  a  map  ahowlng  avcb  conflict,  from 
wblcb  tbe  waiyesor  teettfled,  and  which  was 
made  In  1903,  just  prior  to  the  second  trial 
of  tbe  case,  was  also  excluded.  This  con- 
flict map  followed  fiie  lines  of  the  advOTse 
map,  and  was  tiie  same  as  tbe  latter,  ex- 
e^t  that  tbe  north  end  line  of  tike  Bneter 
was  shown  by  a  new  line,  supposed  to  Inter- 
sect a  point  200  feet  north,  40  deg:  east, 
from  the  Initial  monument  The  map  so  ez- 
dnded  follows : 


der  to  make  tbe  sarrer  Merrltt  and  ble 
tMtlmony  as  to  the  amfllct  based  thveon 
competent  erldbmce,  It  was  Incumboit  npon 
the  plaintiffs  to  show  that  tbe  ^alm  as  origi- 
nally located  was  In  acoord  with  svdi  snrr^ 
to  the  extent  of  the  conflict  claimed.  Tbe 
claim  as  surveyed  by  Morrttt  ran  north  and 
south,  40  deg.  east  and  west,  reqiectlTely. 
Tbe  location  notice  calls  tm  a  claim  running 
north  and  south;  manlfMUy,  not  tbe  samew 
Tbe  plaintiffs  ctmtend  that  this  location  cer- 
tlflcate  ought  not  to  be  ctmstmed,  bowerer. 
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Passliig  by,  without  determining  it,  tbe 
question  whether  an  attempt  to  prove  Buch  a 
conflict  was  not  such  a  departure  aa  In  any 
event  would  render  such  proof  Inadmissible, 
we  think  the  trial  court  rightly  excluded  the 
evidence  Introduced  to  show  tbe  conflict  The 
Treadwell  monomeits  being  valueless,  in  or- 


es calling  for  the  north  and  south  end  monu- 
ments as  due  north  and  south,  but  should  be 
construed  as  permitting  tbe  location  of  these 
monuments,  tbe  one  200  feet  north,  40  deg. 
east  and  the  other  approximately  1,300  feet 
southerly,  but  In  a  Uae  40  deg.  west  from  a 
north  and  south  line;  claiming  that  the  erl 
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Oeaice  shows  the  existence  at  each  of  said 
points  of  the  original  north  and  south  end 
moDomeuts.  The  well-settled  mle  In  that  re- 
Bpect  Is  that,  where  the  monuments  are  fonnd 
upon  the  ground,  or  their  position  or  location 
can  be  determined  with  certainty,  the  monu- 
ments govern,  rather  than  the  location  certif- 
icate ;  bat  where  the  course  and  distances  are 
not  with  certainty  defined  by  monuments  or 
stakeB,  the  calls  In  the  location  notice  must 
govera  and  control.  In  the  case  before  us, 
however,  the  plaintiffs  must  not  only  show 
the  eilBtence  and  location  of  these  monu- 
ments in  order  for  them  to  control  as  against 
the  location  certificate,  but,  in  order  to  en- 
able them  to  be  entitled  upon  their  adverse 
to  the  possession  of  the  ground  alleged  to  be 
in  conflict,  they  must  establish  the  position 
of  these  north  and  south  end  monuments  to 
be  In  fact  the  one  200  feet  north,  40  deg.  east, 
and  the  other  to  be  south,  40  deg.  weet,  of 
the  Initial  montimient;  for  if  these  monuments 
are  not  so  In  fact  located,  then  the  course 
and  distances  and  boundaries  of  a  claim  based 
upon  them,  which  would  be  the  true  Bust^ 
claim,  would  not  correspond  with  the  course 
itnd  distances  and  boundarlra  of  the  claim  as 
surveyed  and  platted  by  the  surveyor,  Merrltt, 
and  his  testimony  as  to  the  conflict  would  not 
describe  the  true  conflict  between  the  Buster 
and  the  Chopper  lAnk. 

It  becomes  necessary,  therefore,  to  examine 
the  testimony  given  with  respect  to  the  ex- 
istence and  location  of  these  moDoment^. 
The  only  testimony  In  regard  thereto  is  the 
testimony  of  the  witnesses  Boggs,  Treadwell, 
Powers,  and  McDonald.  The  witness  Bogga, 
who  was  one  of  the  locators  of  the  claim, 
testlfled:  "  *  *  *  Anothw  [monumoit] 
was  built  a  short  distance  northerly  from 
there  [the  Initial  monument].  They  stepped 
it  ofT.  It  looked  like  400  or  500  feet,  and  In 
a  sonthraly  direction  another  monunieDt  was 
built  about  1,000  or  1,200  feet;  I  cannot  tell 
exactly."  The  witness  Treadwell,  the  agent 
of  the  plaintltTs,  testlfled:  ••*  •  •  After 
that  survey  [in  1900],  I  was  on  the  ground  at 
a  point  about  200  feet  In  a  northeastOTly  di- 
rection from  the  center  monument,  and  saw 
a  monument  there  in  line  with  the  center 
monument  and  with  the  monument  at  the 
north  center  end  of  the  Buster,  erected  by 
me,  I  should  Judge.  This  was  also  about  in 
line  with  the  south  c«iter  end  monument 
erected  by  me,  and  the  center  monument, 
but  you  could  not  see  between  them.  The 
course  we  took  was  south,  40  degrees  west 
The  last  monument  I  have  described  was 
about  200  feet  in  a  northeastraly  directfon 
from  the  center  monument.  The  monument 
that  Mr.  Boggs  pointed  out  to  me,  •  *  * 
I  understood  him  to  point  It  out  as  the  center 
monument,  and  also  the  location  monument 
•  In  the  fall  of  "OS  I  pinced  some 

monuments  on  the  property.  I  did  it  in  the 
first  places  to  outline  the  Buster,  In  order  to 
make  tb«  locattoiu  on  eltbsx  end.  as  I  was 


requested  to  make  two  locations.  •  •  • 
I  went  750  feet  northeasterly  from  the  monu- 
ment pointed  out  by  Mr.  Boggs,  because  I 
understood  from  him  that  that  was  the  center 
monument  of  the  claim.  There  was  no  lo- 
cation notice  In  the  monument  advising  where 
to  go.  I  looked  for  one,  and  I  am  sure  It  was 
not  there.  I  had  nothing  to  guide  me  in 
placing  the  moniunents,  except  what  I  was 
Informed  by  Mr.  Boggs.  I  dont  think  Mr. 
BoggB  told  me  where  to  find  the  other  monu- 
ments— what  course  and  distance  to  go.  He 
gave  me  the  general  course  and  the  way  the 
ledge  ran.  I  went  750  feet  northerly,  40  d^. 
east  because  that  was  the  general  course  of 
the  formation.  I  followed  the  ledge,  and  was 
guided  by  that  in  taking  the  course.  •  •  • 
It  was  In  March,  1901,  that  I  saw  the  monu- 
ment of  which  I  have  spoken,  about  200  feet 
northeasterly  of  the  location  monument  I 
don't  know  whether  It  was  there  In  June, 
1900.  I  did  not  see  It   I  went  over  the  ground. 

•  •  •  I  went  with  Mr.  Merrltt  I  asked 
him  to  make  the  survey,  and  he  obtained  his 
own  location  notice.  I  did  not  particularly 
look  for  monuments  upon  the  groimd  in  ac- 
cordance with  that  notice  with  Mr.  Merrltt. 
I  pointed  out  the  monuments  I  had  erected, 
and  asked  him  to  make  a  survey  of  these 
monuments."  R.  C.  Powers,  a  witness,  testi- 
fied: "In  June,  1000,  I  was  a  deputy  U.  B. 
mineral  surveyor,  and  In  that  month  made  a 
survey  of  the  Buster.  •  •  •  I  remember 
going  In  a  northerly  direction  from  this  lo- 
cation monument  on  the  mountain,  looklnfi 
over  the  ground  up  to  the  750-foot  point  I 
cannot  recollect  that  I  found  any  kind  of 
monuments  between  that  location  monument 
and  the  750-foot  monument  at  that  time. 

•  •  •  There  were  no  Intermediate  monu- 
ments." McDonald,  a  witness,  testified: 
"Within  the  last  two  years  I  found  a  monu- 
ment about  1,200  or  1,400  feet  from  the  lo- 
cation monnment  in  a  southwesterly  direc- 
tion from  the  location  monument.  *  •  * 
It  was  an  old  monnment  I  also  found  about 
200  feet  northeast,  and  in  line  with  the  in- 
itial monument  the  remains  of  an  old  monu- 
ment the  rocks  considerably  Imbedded  In 
the  ground,  and  grass  grown  up  around  them. 
These  three  monuments  were  practically  In 
line.  I  can*t  remember  Just  when  I  saw 
these.  It  was  Just  before  the  first  adverse 
came  to  trial.  It  was  when  we  discovered 
that  the  location  notice  only  called  for  200 
feet  to  the  north,  and  we  started  a  search 
for  these  monumaits,  discovering  this  old 
one  In  the  center."  Boggs,  on  the  former 
trial  of  the  case,  testified:  "The  monument 
about  200  feet  In  a  northeasterly  direction 
was  not  very  large.  It  was  made  out  of 
stone.  We  could  hardly  see  It  The  brush 
bad  grown  up.  I  saw  these  three  monuments 
when  I  went  out  with  Mr.  Mlddleton,  about 
two  years  ago.  Just  after  the  trial,  I  think, 
these  three  monuments  looked  to  be  about 
where  the  original  monuments  were  placed 
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me  In  75,  as  near  m  I  ooold  recall. 

*  •  *  I  didnt  go  any  farther,  only  went 
down  tbat  200  feet  to  the  north  monomoit, 
and  walked  down  there  with  him  and  bade 

*  •  •  I  saw  Bfr.  McDonald  and  Hr.  Mld- 
dleton  go  over  to  a  monoment  In  a  eonth- 
weeterlr  dlrectlcm  from  the  location  monn- 
ment  I  thonght  It  was  about  1.000  os  1^ 
feet  distant" 

The  testimony  of  tbe  surveyor,  Merrltt, 
which  was  stricken  out  by  tbe  court,  showed 
tbat  In  making  bis  surrey  be  did  not  go  to 
either  of  the  monuments  now  claimed  to  be 
the  original  north  and  south  end  center  monu- 
ments of  the  claim.  In  describing  the  con- 
flict, however,  he  starts  from  a  point  200  feet 
north,  40  deg.  east.  He  stated  that  after 
tbe  surrey,  and  Just  prior  to  the  second  trial 
of  the  case,  he  went  upon  tbe  ground,  and 
ran  a  Hue  from  tbe  initial  monument  200 
feet  north,  40  deg.  east,  but  be  does  not  state 
that  he  found  any  monument  there ;  and  no- 
where iQ  the  case  is  there  any  testimony  to 
show  either  tbat  tbe  north  end  monument 
Is  In  fact  situated  at  a  point  200  feet  north, 
40  ieg,  east,  from  tbe  Initial  monument,  or 
tbat  the  south  end  center  monument  Is  In 
fact  situate  at  a  point  1,300  feet,  or  any  other 
number  of  feet,  south,  40  deg.  west;  nor  Is 
there  any  testimony  tbat  any  surveyor  has 
mn  a  line  from  tbe  Initial  monument  to  either 
of  these  monnments,  or  surveyed  them;  nor 
any  testimony  to  show  tbat  they,  or  either 
of  them,  are  In  a  line  40  deg.  east  and  west, 
respectively,  from  tbe  north  and  south  line, 
or  what  is  the  correct  course  or  distances  of 
them,  or  either  of  them,  from  the  initial 
monument 

The  trial  court  held  as  a  fact  tbat  tbe  testi- 
mony did  not  show  that  the  monuments  seen 
by  the  witnesses,  as  described  by  them,  were 
tbe  original  monuments  of  the  Buster.  If  the 
determination  of  the  case  depended  upon  this 
alone,  we  should  feel  Incllued  to  hold  that 
the  testimony  was  sufllclent  to  show  that  tbe 
north  center  end  monument  as  described  by 
the  witnesses,  was  one  of  the  original  monu- 
ments of  tbe  claim;  but  we  are  entirely  In 
accord  with  the  trial  court  In  its  holding  tbat 
there  Is  no  evidence  to  show  tbat  these  monu- 
ments were  located,  the  one  200  feet  or  any 
other  distance,  north,  40  deg.  east  and  the 
otber  south,  40  deg.  west,  of  tbe  Initial  monu- 
ment Without  this  proof,  there  was  nothing 
before  tbe  court  to  show  tbat  tbe  conflict 
as  testified  to  by  Merrltt  was  based  upon  a 
survey  or  a  plat  of  a  claim  which  had  the 
course  or  distances  or  area  of  the  Buster.  No 
Judgment  describing  tbe  true  conflict  or 
awarding  possession  to  the  plaintiffs,  could  be 
based  upon  his  testimony,  and  tbe  trial  court 
was  right  In  striking  it  from  tbe  record. 

The  Judgment  of  the  district  court  will  be 
affirmed. 

DOAM  and  CABfPBBLI^  33.,  concur. 


SHERMAN  ▼.  WARD. 
(Supreme  Court  of  Arizona.  Nor.  IS.  1905.) 

1.  ApfkaI/— Decision  on  Fobub  Appeal— 
Stabe  Decisis. 

The  decision  of  tbe  Supreme  Ooort  of  the 
United  Statflfl  rendered  upon  a  former  trial  of 
the  action  is  binding  aa  to  every  question  of 
fact  or  of  law  arising  upon  the  record  which 
may  hare  been  dedded  therein. 

[Ed.  Note. — For  easss  In  point,  see  roL  S, 
Cent  Dig.  Appeal  and  Error,  |i  43S8-486S.] 

2.  CoNTKAor  —  Acnon  fob  Bbeaob  — B)vx- 

OBNCB. 

In  an  action  by  a  mortgagee  for  damages 
for  breach  of  a  contract  obligating  defendant  to 
account  tor  mortgaged  cattle  which  were  sold 
to  third  persons,  evidence  reviewed,  and  held 
insafBdent  to  support  a  judgment  for  plaintifE ; 
there  t>elnK  an  absence  of  proof  as  to  the  num- 
ber of  cattle  disposed  of  and  as  to  their  ralue. 

Appeal  frwn  District  Court  Maricopa 
County :  before  Chief  Justice  Kent 

Action  by  John  M.  Ward  against  Moaea  H. 
Sherman.  From  a  Judgment  fw  plaintiff,  de- 
fendant appeals.  Rerersed. 

O.  T.  Ainsworth,  for  appellant  Jom^  H. 
Klbbey.  for  aiH>ellee. 

SLOAN,  J.  On  Norember  28, 1894,  tbe  ap- 
pellee^ John  U.  Ward,  brought  suit  against 
the  aK>elIaiit  Moses  H.  Sherman,  and  cam 
Darid  Hardenberg,  to  recover  the  anm  of 
$1,500  upon  a  certain  ittomlssory  note  In 
writing  for  tbe  sum  of  $12,50(^  encnted  by 
said  Hardenberg,  and  the  payment  ot  which 
was  guarantied  <m  llie  back  thereof  by  an»el- 
lant  The  defendant  Hardenbers  was  not 
served  with  process.  Tbe  anwilant  Sher- 
man, was  served,  and  on  the  16tti  day  of  May, 
1880,  filed  hia  annr«  and  counterdaUn,  in 
which  be  admitted  ttie  makhiff  of  tbe  note 
and  tbe  Indorsement  on  tbe  back  thereof 
guarantying  the  payment  and  furth»  set 
forth  that  tbe  note  sued  iqmn  was  glvot  as  a 
part  of  the  purchase  price,  and  was  secured 
by  a  mortgage  on  the  Smkfiower  Cattle  Bancb, 
In  Mariana  county,  togethw  with  a  large 
numbw  of  cattle  thereon,  toola,  ate.;  that 
HardeuberK  the  principal  <m  tbe  note,  had 
failed  and  n^lected  to  p^  any  part  of  tbe 
same,  and  had  failed  to  pay  certain  other 
notes  given  by  said  Hardenbei^  to  said  Ward 
In  payment  of  said  property ;  that  on  or  about 
the  1st  day  of  October,  1^4,  the  Shonnan- 
Hardenberg  Guttle  Company,  Ihen  and  there 
tbe  successor  In  Interest  of  said  Hardmberg. 
entered  Into  a  certain  contract  In  writing 
with  said  Ward,  whmin  It  was  agreed  that, 
upon  the  turning  over  1^  Hardenberg  to  Ward 
of  all  tbe  proper^  purdmaed  and  mortgaged, 
as  aforeeald,  remaining  on  hand,  tbe  latter 
would  cancel  the  mortgage  thereon,  and  re- 
turn the  note  sued  npon,  as  well  as  tbe  other 
notes  remaining  unpaid,  and  relieve  the  raid 
Sberman-Hardenberg  Cattle  Company  and 
aald  HardMiberg  and  Sherman  from  any  and 
all  responsibility  In  connection  with  the  same; 
tbAt^  In  poranance  ot  said  agreonent,  tba  aald 
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property  was  turned  over  to  Ward,  who  took 
posseBsloD  thereof,  and  refused  to  cancel  the 
mortgage  or  return  the  notes;  that  said 
Ward  remained  In  possesBlon  of  said  property* 
and  dletposed  of  cattle  and  other  portions  of 
the  same  tor  large  amounts,  more  than  sufll- 
cient  to  pay  off  all  the  notes  so  guarantied  by 
Bherman,  and  the  expenses  of  such  sales 
and  the  management  of  said  ranch  and  cattle. 
An  accounting  by  Ward  was  prayed  for,  as 
well  as  a  money  Judgment  for  the  balance 
which  might  be  found  upon  said  accounting 
to  remain  of  the  money  realized  from  said 
sales  over  and  above  tbe  coats  and  expenses 
of  the  management  of  tbe  ranch  and  of  such 
sales.  Upon  tbe  Issues  so  raised,  a  trial  was 
bad  In  the  district  court,  and  judgment  ren- 
dered in  favor  of  Sherman  and  against  Ward 
upon  the  counterclaim.  In  support  of  this 
jndgmwt,  the  trial  court  found  that  the 
agreemmt  set  forth  In  the  answer  and  coun- 
terclaim was  executed  by  the  parties  named 
therein ;  that,  In  pursuance  of  the  sajne,  the 
Sherman-Hardenberg  Cattle  Company,  on  or 
about  October  1,  1894,  turned  over  to  Ward 
all  the  property  It  then  possessed,  but  that 
Ward  failed  and  refused  to  carry  out  his 
part  of  the  contract.  In  that  he  did  not  sur- 
render or  cancel  tbe  notes  or  satisfy  or  dis- 
cbarge the  mortgage,  but,  on  the  contrary, 
brought  suit  on  one  of  said  notes  for  the 
GoUecdam  of  a  sum  that  be  claimed  to  he  due 
thereon.  From  these  tects  the  trial  court 
held  that  Ward  was  a  mortgagee  In  poeses- 
sloit  and  that  Sherman  was  entitled  to  tbe 
acoonnttng  prajed  for  In  bis  answer,  and 
upon  said  accounting  entmd  judgment  In 
favor  of  Sherman  and  against  Ward  for 
$17478.50i  snd  decreed  the  cancellation  of  tbe 
notes  and  mortgage.  From  this  Judgment  an 
appeal  was  taken  to  tbls  court,  which  affirmed 
the  same,  iq>on  the  ground  that  the  assign- 
ment at  exTors  was  Insufficient.  An  appeal 
was  token  teom  the  Judgment  of  this  court  to 
tbe  Si^reme  Court  of  tbe  United  States, 
which  revened  the  Judgment  of  this  court, 
and  remanded  tiie  caus^  with  Instructions  to 
ns  to  reverse  tbe  Judgment  of  tbe  district 
court,  and  remand  tbe  cause  to  that  court  for 
further  ivoceedlngs  In  conformity  to  tbe 
view  eqireeBed  In  tbe  <v)lnlon.  US  U.  S.  168, 
24  Sup.  Ot  227,  48  L.  Bd.  891.  In  accordance 
wltb  tbe  mandate  of  tbe  Supreme  Court,  tbe 
canse  was  remanded  by  us  to  the  district 
conrt,  where  a  new  trial  was  bad,  and  Judg- 
ment was  rendered  in  favor  of  Ward  and 
against  Sherman  upon  the  pmnlssory  note 
sued  uptm  and  set  forth  In  tbe  complaint  In 
tbe  sum  of  fl,500,  t<«ether  with  Interest 
thereon  and  costs.  From  this  Judgment  ap- 
pellant appeals. 

Before  considering  the  asBlgnments  of  er- 
ror raised  by  the  appellant.  It  is  proper  that 
we  consider  the  opinion  of  the  Supreme 
Court  of  the  United  States  reversing  the 
Judgment  rendered  upon  the  first  trial  of  the 
action,  for  tbe  reason  that  every  question 


of  fact  or  of  law  arising  upon  the  record 
which  may  have  been  decided  therein  is 
stare  decisis,  and  not  open  to  review  In  this 
or  any  subsequent  proceeding,  and  our  sole 
duty  is  to  give  effect  to  the  judgment  of 
the  Supreme  Court,  and  to  carry  out  Its  man- 
date. In  re  Sanf<»d  Fork  &  Tool  Co.,  160 
U.  S.  247,  16  Sup.  Ct.  291,  40  I*  Ed.  414; 
Murphy  v.  Utter,  186  U.  S.  95,  22  Sup.  Ct 
776,  46  L.  Ed.  1070.  In  the  opinion  the  Su- 
preme Court  unqualifiedly  holds  that  there 
was  no  rescission  of  the  contract  set  forth 
In  the  answer  of  the  appellant,  either  by 
reason  of  Ward's  failure  to  surrender  the 
notes  or  cancel  the  mortgage,  or  by  reason 
of  his  bringing  suit  upon  one  of  the  former; 
and  that,  therefore,  Ward  Is  not  to  be  con- 
sidered as  a-  mortgagee  In  possession,  and 
that  Sherman  does  not  have  the  standing  of 
a  redemptloner,  and  has  no  right  to  an  ac- 
counting of  the  proceeds  of  the  ranch  and 
other  property,  or  of  the  conduct  of  the  busi- 
ness by  Ward.  The  practical  effect  of  this 
holding  appears  to  us  to  be  that  full  effect 
must  be  given  to  the  agreement,  and  that. 
If  not  folly  executed,  It  Is  stiU  binding  upon 
the  parties.  The  Supreme  Court  found  as 
a  fact  that  the  agreement  had  been  fully 
executed  by  Ward,  but  that  the  Sherman- 
Hardenberg  Cattle  Company  had  failed  and 
defaulted  In  the  performance  of  Its  duty 
under  the  terms  of  the  contract.  In  that  cer- 
tain cattle  were  not  delivered  to  Ward,  but 
had  been  sold  to  other  parties  prior  to  tbe 
tnmlng  over  ot  tbe  ranch  to  Ward,  and  mtUx 
the  1st  day  of  Septembw,  1804;  that  tbls  was 
a  violation  of  tbe  terms  of  tiie  ccmtract,  in 
Ibat  In  one  clause  thereof  It  was  agreed  that 
the  company  should  account  to  Ward  for  all 
stock  cattle  which  it  might  dispose  ot  to 
third  parties  subsequent  to  September  1, 
1904.  The  court  further  found  that  Ward's 
failure  to  surrender  and  f»ncel  tihe  notes 
and  mortgage  was  excused  tbrongh  Ibe  fail- 
ure of  the  company  to  account  for  tbe  cattle 
It  sold  and  not  delivered  1^  It  under  Ibe 
contract 

Bearing  upon  the  question  as  to  whether 
the  bringing  of  this  atOt  toy  Ward  on  one 
of  the  notes  was  a  repudiation  by  him  of  the 
agreement  the  court  used  tbls  language: 
''But  it  Is  said  that  Ward  himself  repudiated 
tbe  agreement  because  he  brought  suit  on 
tbe  first  of  tbe  notes.  There  may  have  been 
a  technical  mistake  in  tbe  form  of  the  ac- 
tion, but  there  was  no  repiidlatlon  of  the 
agreement  as  is  shown  by  the  fact  that  the 
complaint  only  asked  judgment  for  $1,500. 
and  that  Ward  filed  with  the  complaint  an 
afiidavlt  for  an  attachment  In  which  he 
evened  that  the  payment  of  the  sum  due  was 
*not  secured  by  any  mortgage  or  lien  upon 
any  real  or  personal  property,  or  any  pledge 
of  personal  property.*  But  equity  will  not 
destroy  rights  on  account  of  a  mere  technical 
mistake  of  counsel.  It  may  be  conceded  that 
Ward  should  have  brought  an  action  in  form 
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for  tiw  value  of  the  cattle  not  d^vered,  bat 
It  IB  manlfeat  that  that  Talne  was  all 
that  he  waa  seefclag  to  recoTw."  This  lan- 
gnase  at  the  cvlnlon  baa  ^ven  us,  as  mani- 
tway  alao  the  trial  court;  s(Hne  dlfflcnltar 
in  ascertaining  Ita  full  purport  Logically, 
It  aeema  to  na  that  If  Ward  should  hare 
broDght  an  action  In  form  for  the  value  of 
0ie  cattle  not  delivered,  tiiat  he  ought  not 
to  be  permitted  to  recover  upon  a  comptednt 
aettlng  forth  a  cause  of  actUm  baaed  lyton 
a  promlsswy  note.  We  are  not,  however, 
conconed  with  the  lo^c  of  the  opinion,  but 
with  Its  lnt«it  and  purport,  as  Indicating 
the  duty  of  the  trial  court  and  of  this  court 
In  giving  effect  to  what  waa  decided.  The 
declaration  that  bringing  the  action  In  the 
form  of  a  suit  upon  the  note  la  but  a  "tech- 
nical mistake,"  which  ought  not  to  be  per- 
mttt»d  to  destroy  rights,  and  the  further 
declaration  that  It  Is  manifest  from  the  rec- 
ord that  the  plaintiff  was  seeking  to  recover 
the  value  of  the  cattle  not  ddlvered,  would 
Indicate  ttiat  In  the  Judgmrat  of  the  Supreme 
Court  the  suit  should  be  regarded,  not  as  one 
to  recover  upon  a  promissory  note,  but  one 
for  damages  for  a  breach  of  the  clause  In 
the  contract  obligating  the  company  to  ac- 
count tot  the  cattle  which  It  did  not  deliver 
to  Ward,  but  which  it  sold  to  third  parties 
subsequent  to  September  1,  18&4.  This  Is 
the  construction  we  are  forced  to  put  upon 
the  opinion,  and  It  Is  from  this  view  point 
that  we  will  consider  the  record  upon  this 
appeal. 

The  principal  assignment  of  error  made 
by  the  appellant  Is,  In  substance,  that  the 
evidence  does  not  support  the  Judgment 
Upon  the  trial  the  plaintiff  Introduced  In 
evidence  the  note  sued  upon,  and,  being  call- 
ed as  a  witness,  testified  that  he  did  not 
consider  the  note  put  in  evidence  had  been 
paid,  but  that  $1,600  of  It  remained  unpaid. 
On  crosB-ezamlnation  he  identified  the  con- 
tract referred  to  in  the  answer  of  appellant, 
and  stated  that  all  the  property  mentioned 
In  the  contract  had  been  delivered  to  him, 
except  certain  cattle  sold  to  one  Bouvler  and 
one  Dr.  Jones  by  Hardenberg  after  Septem- 
ber 1,  1894;  that  he  did  not  deliver  up  the 
notes  for  cancellation  on  account  of  informa- 
tion which  he  received  from  his  son  that 
Hardenberg  had  been  selling  cattle,  and 
that  he  arranged  with  C.  F.  Alnswortb,  the 
attorney  for  Sherman,  to  keep  the  notes  un- 
til the  cattle  sold  by  Hardenberg  had  been 
accounted  fc^.  H.  C.  Ward,  a  son  of  appel- 
lee, also  testified,  corroborating  the  testimony 
of  appellee  relating  to  the  circumstances  con- 
nected with  the  retention  of  the  notes.  Up- 
on Gib  Introduction  of  this  evidence  and  testi- 
mony, plaintiff  rested.  C  F.  Alnswortb  then 
testified  tn  behalf  of  appellant  and  contra- 
dicted In  essential  parttculara  the  testimony 
previously  given  by  Ward,  whereupcm  the 
defendant  rested.  While  tiiere  la  thus  evi- 
dence tending  to  dww  that  there  were  cer^ 


tain  cattle  disposed  of  by  Hardenberg  after 
the  lat  day  ot  September,  ISOi,  and  before 
the  turning  over  of  the  ranch  and  cattle  to 
Ward,  there  Is  no  proof  as  to  the  number  of 
these,  nor  la  there  any  jwoof  as  to  their 
value.  Unless,  therefore,  the  suit  can  be 
regarded  u  om  brought  for  the  balance 
due  upon  a  promissory  note  (and  under  the 
opinion  of  the  Supreme  Court  we  cannot 
BO  regard  it),  there  Is  a  failure  of  proof  to 
sustain  the  judgment;  and  It  must  therefore 
be  reversed,  and  the  cause  remanded  for 
a  new  triaL 

DOAN  and  CAMPBELL,  JJ..  concur. 


BAIL  et  aL  V.  HARTMAN. 
(Suiveme  Court  of  Arizona.  Nov.  18,  1908.) 

1.  BanEBDPTOT— iNVOLUNTiJlT  PBOOBDIKOB 

— ADjtjnicATioK  Basso  ok  Imroaiui.  Psn- 
noN. 

The  bankruptcy  act  provides  that  petition- 
ing creditors  must  have  provable  claims  amount- 
ing in  the  aggregate  to  the  Bum  of  $S00  before 
they  mar  mstltute  bankruptc;  proceedings 
agunst  a  debtor.  The  form  prescribed  bv  the 
Supreme  Court  of  the  United  States  lor  a 
eredltors'  petition  reouires.  In  additicm  to  the 
general  aflegation  that  the  petitioners  have 
provable  claims  to  the  amoont  of  $500,  a  state- 
ment setting  torUi  with  particularity  ttie  nature 
and  amount  of  each  of  such  claims.  Held,  that 
a  petition  making  the  general  allej^tlon  as  to 
the  amount  of  the  claims,  but  omitting  to  state 
the  nature  and  amount  of  each  claim,  does  not 
render  a  Judguient  based  therecm  void,  and  thus 
open  to  collateral  attack. 

2.  SaVX— SUBPCEHA. 

Where  the  subixsna  In  Involuntary  bank- 
ruptcy proceedings,  served  on  a  member  of  the 
bankrupt  firm.  In  effect  notified  him  that  a  pe- 
tition in  bankruptcy  had  been  filed  bv  the 
petitioning  creditors,  and  that  it  praved  for  an 
adjudication  of  bankruptcy  against  the  firm,  it 
was  snfBcient  to  put  the  member  of  the  firm 
served  upon  notice  of  the  proceeding,  whatever 
informality  there  may  have  been  la  th»  form. 

3.  Sahb. 

Under  Bankr.  Act,  i  8,  subd.  "c**  (Act  July 
1.  1888,  c  641.  80  Stat  547  [U.  S.  Comp.  St 
1901,  p.  84241).  ptovidlng  that  "the  court  ot 
bankruptcy  which  has  jurisdiction  of  one  of  the 
partners  ma;  have  jurisdiction  of  all  the  part- 
ners and  of  the  administration  of  the  partner- 
ship and  individual  proper^,"  a  subpoena  served 
on  a  member  of  a  tenkrupt  firm  gives  Jorladie- 
tion  of  the  firm  and  its  property. 

4.  Appeal— Review— Questions  Waived  bt 
Appellant. 

Ad  assignment  of  error,  not  argued  by 
counsel  In  their  brlet,  will  not  be  considerea. 
6.  Samk  —  Bbview  of  FiNOiiraB  or  Tbzai, 

COUBT. 

Where  there  Is  sufficient  evidence  to  sup- 
port a  finding  of  fact,  the  weight  of  the  evidence 
will  not  be  reviewed. 

Appeal  from  District  Court,  Flma  Gonn^ ; 
before  Justice  Davis. 

Action  by  Francis  M.  Hartman  against 
Adolph  Ball  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeaL  Afflnned. 

Hertford  &  Hazaard,  tor  apptflanta  Taut- 
eta  If.  Hartman,  tor  appellee. 
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SLOAN,  J.  The  appellee,  Francis  M.  Hart 
man,  as  trustee  In  bankruptcy  of  the  copart- 
nership flnu  of  Benbrook  &  Donovan,  broni^t 
trait  in  the  dlBtrlct  court  of  Pima  county  to 
recover  from  the  appellants,  Adolph  Ball  and 
B.  P.  Drew,  the  possession  of  certain  person- 
al property,  or  the  value  thereof.  The  ap- 
pellee In  his  complaint  allied  that  the  prop- 
erty Bought  to  he  recovered  was  an  asset  of 
laid  copartnership  firm  of  Benbrook  &  Dono- 
ran,  and  that  the  defendants,  within  four 
months  prior  to  an  adjudication  of  bankrupt- 
cy asalDst  said  firm,  made  in  the  district 
court  of  the  First  Judicial  district,  had  ob- 
tained a  preference  over  other  creditors  of 
■aid  firm  of  the  same  class  by  bringing  suit 
against  said  firm,  and  by  attaching  said 
property  under  said  writ  of  attachment  The 
appellants,  by  way  of  plea  In  abatement,  set 
np  that  the  plaintiff  in  the  suit  had  no  right 
or  authority  to  maintain  the  same  as  trustee 
in  bankruptcy  of  said  firm,  for  the  reason 
that  the  district  court  was  without  jxjrlsdle- 
tlon  to  enter  its  Judgment  declaring  the  said 
firm  of  Benbrook  ft  Donovan  bankmpts,  In 
that:  First  Because  the  petition  In  bank- 
ruptcy proceedings  was  insufflcl«3t  In  law  in 
the  particular  that  it  did  not  state  the  resi- 
dence of  the  creditors  nor  of  the  signers  of 
the  petition,  and  In  the  further  particular 
that  It  did  not  state  whether  said  creditors 
were  Individuals,  partners,  or  corporations. 
Second.  Because  no  summons  or  subpoena 
was  ever  ordered  served,  or  was  served,  upon 
said  firm  of  Benbrook  &  Donovan,  or  any 
member  thereof,  reQulring  said  firm,  or  any 
member  thereof,  to  appear  and  answer  the 
petition,  and  no  appearance  was  made  In  said 
proceedings  by  said  firm  of  Benbrook  ft 
Donovan.  Third.  Because  the  petition  did 
not  fully  describe  or  set  forth  the  claims  of 
the  petitioning  creditors,  or  state  the  amounts 
of  the  same.  Fourth.  Because  the  petition 
^d  not  appear  to  be  verified  by  the  petition- 
ing fredttora,  or  any  one  in  their  behalf  au- 
thorized in  law  to  verify  the  sam&  Fifth. 
Because  the  petition  did  not  show  or  allege 
that  the  firm  of  Benbrook  ft  Donovan  was 
not  engaged  In  tbe  business  of  fanning.  Ap* 
[tellants  also.  In  bar  of  the  action,  pleaded 
that  the  adjudication  of  bankruptcy  against 
the  firm  of  Benbrook  ft  Donovan  by  the  dis- 
trict court  was  void  for  want  of  jurisdiction, 
and  the  appointment  of  appellee  as  trustee 
In  bankruptcy  of  the  property  of  said  co- 
partnership firm  was  therefore  Invalid  for 
the  same  reason.  The  appellee  demurred  to 
the  plea  in  abatement  on  the  ground  that 
It  was  Insufficient  in  law  to  constitute  a 
defense  to  the  action.  The  demurrer  to  the 
plea  in  abatement  was  sustained  by  the  trial 
court  A  trial  was  bad  npon  the  general 
issue,  and  Judgment  rendered  for  the  ap- 
pellee, from  wlilch  judgment  this  appeal  Is 
taken. 

Upon  the  trial,  the  record  In  the  bankrupt- 
cy proceedings  In  the  district  court  against 
tba  Aim  of  Benbrook  &  Donovan,  met  tbe  ob- 


jections made  by  appellants,  was  introduced 
In  evidence.  This  record  discloses  that  a 
I>etitlon  signed  by  Fred  Barman  ft  Bro.,  WIl- 
lard  Bros-,  and  Sldeman,  Lachman  ft  Co., 
was  filed  in  the  district  court  of  the  First 
judldal  district  on  ttie  19th  day  of  Septem- 
ber, 1902.  The  petition  set  forth  that  J. 
H.  Benbrook  and  R.  J.  Donovan,  for  the  six 
months  next  preceding  the  date  of  filing  the 
petition,  bad  been  residents  of  Tucson,  Ariz., 
and  engaged  in  business  therein  as  partn^s 
under  the  firm  name  and  style  of  Benbrook 
ft  Donovan,  and  that  they,  each  of  them,  and 
the  partnership  owed  debts  in  an  amount 
exceeding  $1,000;  that  the  petitioners  were 
"creditors  of  said  firm,  having  provable 
claims  amounting  In  the  aggr^ate,  In  excess 
of  securities  held  by  them,  to  the  sum  of 
fSOO."  The  petltl<m  further  alleged  the  In- 
solvency of  Benbrook  ft  Donovan,  and  each  of 
the  members  of  said  firm,  and  that,  within 
four  months  preceding  the  filing  of  the  peti- 
tion, the  firm  had  committed  an  act  of  bank- 
ruptcy In  suffering  and  permitting,  while 
Insolvent,  one  Adolph  Ball,  a  creditor  of  said 
firm,  to  obtain  a  preference  over  other  credit- 
ors through  legal  proceedings,  and  in  not 
having,  at  least  five  days  before  a  sale  or  dis- 
position of  the  property  affected  by  said 
pref^ence,  vacated  or  discharged  such  pref- 
fflence ;  and  further,  that  the  said  firm  com- 
mitted an  act  of  bankruptcy  within  said  four 
months  by  transferring,  while  insolvent,  to 
said  Adolph  Bail,  as  such  creditor,  a  certain 
stock  of  goods,  with  intent  to  prefer  said 
Adolph  Ball  over  other  creditors.  The  peti- 
tion further  allied  that  the  said  firm  was 
not  engaged  In  tilling  the  soil,  nor  was  either 
of  the  members  thereof  a  wage  earner.  The 
petition  contained  the  usual  prayer  for  the 
Issuance  of  a  subpoena  directed  to  said  firm, 
and  for  an  adjudication  by  the  court  of  bank* 
ruptcy  against  tbe  partnership.  The  petition 
was  verified  by  the  oaths  of  Fred  Barman, 
J.  Willard,  and  M.  J.  Sldeman.  Upon  the 
filing  of  the  petition,  an  order  was  made  by 
tbe  court  setting  a  time  within  which  said 
firm  should  appear  In  said  court  and  answer 
the  petition,  and  a  further  order  was  made 
that  a  copy  of  the  petition,  with  a  writ  of 
subpoena,  be  served  upon  said  firm  of  Ben- 
brook ft  Donovan  at  least  five  days  before  the 
day  set  for  tbe  hearing  of  tbe  petition.  Un- 
der this  order,  a  subixena  directed  to  I.  H. 
Benbrook  and  R.  J.  Donovan  was  issued,  com- 
manding them  personally  to  appear  npon  the 
day  named  in  the  order,  and  answer  to  the 
petition  filed  by  said  petitioning  creditors. 
It  further  appears  from  the  record  that  this 
subpoena  was  served  upon  R.  J.  Donovan  by 
the  United  States  Marshall  on  Septembw  20, 
1902.  No  appearance  was  made  by  elthec 
member  of  the  firm  of  Benbrook  ft  Donovan, 
nor  any  appearance  made  on  behalf  of  said 
firm.  On  the  11th  day  of  October,  1902,  the 
petition  was  heard  by  the  court,  and  a  judf- 
meat  entered  declaring  said  firm  of  Boibrooll 
ft  Donovan  bankrupts. 
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Tbe  first  assignment  of  error  Is  based  npon 
the  ruling  of  the  trial  court  admitting  In 
evidence  the  record  of  the  bankrupt<7  pro- 
ceedings, and  tbe  oTerruling  of  appellants' 
objections  to  the  same  upon  the  grounds: 
First  that  the  petition  was  Insufficient  in 
matters  of  substance;  second,  that  It  was  not 
properly  verified;  and,  third,  that  no  proper 
service  of  subpcena  was  bad  od  Uw  Orm  of 
B^ibrook  &  Donovan. 

Considering  these  objections  In  their  order, 
the  omission  of  the  petition  to  state  tbe 
nature  of  tbe  petitioners'  claims  and  to  give 
the  amount  of  each  Is  the  only  defect  in  the 
petition  which  presents  any  matter  which 
calls  for  serious  consideration.  The  bank- 
ruptcy act  provides  that  petitioning  creditors 
must  have  provable  claims  amounting  in  the 
aggregate  to  the  sum  of  ¥500  before  they  may 
instltnte  bankruptcy  proceedings  against  a 
debtor.  The  rules  prescribed  by  the  Supreme 
Court  of  the  United  States  contain  no  addi- 
tional requirement  than  ttiat  prescribed  In 
the  act  as  to  what  the  petition  shall  contain. 
'ITie  form,  however,  prescribed  by  the  Su- 
preme Court  for  a  creditors'  petition  requires. 
In  addition  to  the  general  allegation,  that  the 
petitioners  have  provable  claims  to  tbe 
amount  of  $500  against  the  defendant  debtor, 
and  a  statement  setting  forth  with  particular^ 
Ity  the  nature  and  amount  of  each  of  sudi 
claims.  A  failure  to  state  the  nature  and 
amount  of  the  claims  h^d  by  the  petitioning 
creditors  in  such  a  petition  would  doubtless 
render  It  subject  to  direct  attat^  Such  an 
omission,  however,  does  not  seem  to  us  to 
render  a  Judgment  based  upon  such  petition 
void  for  want  of  Jurisdiction,  and  thus  open 
to  collateral  attack.  The  Supreme  Court  of 
the  United  States  in  West  Go.  v.  Lea,  174 
U.  a  600,  19  Sup.  Ct  830,  43  L.  Ed.  1098, 
fn  ref^lng  to  the  rules  prescribed  in  the 
court's  general  orders  under  the  bankrupt  act, 
said:  "These  rules  are  but  intended  to  ex- 
ecute the  act,  and  not  to  add  to  its  provisions 
by  maldng  that  which  the  statute  treats  in 
some  cases  as  Immaterial  a  material  fact  In 
every  case."  The  material  fact,  under  the 
bankrupt  act,  which  must  be  alleged  and 
proTOi,  la  that  tbe  petitioning  creditors  have 
[Mrorable  claims  against  the  debtor  In  an 
amount  aggregating  $500.  A  statement  giving 
the  nature  and  amount  of  each  claim  is  but 
an  amplification  of  this  general  fact  We 
hold,  therefore,  that  tbe  petition  contained 
a  sufficient  showing  of  facts  under  tbe  bank- 
ruptcy act  and  the  general  orders  of  the 
Supreme  Court  to  confw  Jurisdiction  npon 
the  district  court  to  enter  Judgment  in  the 
bankruptcy  proceedings. 

Even  If  we  are  not  to  assume,  from  the 
Similarity  of  names,  that  the  verlflcation  of 
the  petition  was  made  by  members  of  the 
firms  constituting  the  petitioning  creditors, 
still  any  defect  in  sucb  verification,  by  reason 
that  It  may  not  have  been  nuide  by  the  propor 
partlei,  Is  a  formal  matter,  and  not  Jurisdic- 


tional. In  re  Chequasset  Lumber  Ca  (D.  O.) 
112  Fed.  S6;  Green  River  Deposit  Bank  t. 
Craig  (D.  a)  110  Fed.  137;  Leidlgh  v.  Stengel. 

05  Fed.  637,  37  a  C.  A.  210. 

Tbe  third  ground  of  objection  to  tbe  juris- 
diction of  the  district  court  in  tbe  bankrupt- 
cy proceedings  would  be  well  taken  if  the 
record  disclosed  that  no  service  was  had 
upon  the  bankrupt  firm.  A  Judgment  of  the 
bankruptcy  court  is  open  to  collateral  attack 
for  want  of  Jurisdiction  over  the  person  of 
the  alleged  bankrupt  where  the  record  dis- 
closes that  no  service  was  had  upon  him, 
and  no  appearance  was  made  in  the  proceed- 
ings by  him,  fnmi  which  It  may  appear  that 
he  voluntarily  submitted  himself  to  the  juris- 
diction of  the  court  Chapman  v.  BrewMT, 
114  U.  S.  168,  B  Sup.  Ct  799,  29  L.  Kd.  83; 
New  Lamp  Chimney  Co.  v.  Ansonta  Brass  Co., 
91  U.  a  656,  23  L.  Ed.  336.  Mere  irregu- 
larity of  service  or  in  Jthe  form  of  the  notice 
given  by  a  summons  does  not  however,  rea- 
der a  judgment  of  a  court  of  general  Jurisdic- 
tion void,  so  as  to  subject  It  to  a  collateral 
attack.   Black  on  Judgments,  i  263. 

The  subpcena  Issued  in  the  bankruptcy  pro- 
ceedings was  served  on  R.  J.  Donovan,  a 
member  of  the  firm  of  Benbrook  &  Donovan. 
It  In  effect  notified  him  that  a  petition  In 
bankruptcy  had  been  filed  by  the  petitioning 
creditors,  and  that  It  prayed  for  an  adjudica- 
tion of  bankruptcy  against  the  firm  of  Ben- 
brook  &  Donovan.  Whatever  informality 
there  may  be  In  the  form  of  the  subpoena, 
it  nevertheless  contained  sufiSdent  to  put  the 
member  of  the  firm  served  upon  notice  of  the 
proceeding.  The  bankrupt  act  In  section  6, 
subd.  "c"  (Act  July  1,  1898^  c.  641,  30  Stat 
M7  [U.  S.  Comp.  St  1901,  p.  8424]),  provides 
that  "tbe  court  of  bankruptcy  which  has 
Jurisdiction  of  one  of  tbe  partners  may  have 
Jurisdiction  of  all  the  partners  and  of  the 
administration  of  the  partnership  and  Indi- 
vidual property."  Tbe  record  shows  that  the 
district  court  acquired  Jurisdiction  over  the 
person  of  Donovan,  and,  undo*  the  foregoing 
provision  of  the  bankrnpt  act  It  th«%by 
acquired  jurisdiction  of  the  firm  of  Benbrook 

6  Donovan  and  Its  property. 

The  second  assignment  of  error,  relating  to 
the  ruling  of  the  trial  court  In  refusing  to 
strike  certain  portions  of  the  amended  com- 
plaint Is  not  argued  by  counsel  for  appellant 
in  their  brief,  and  is  therefore  not  conslderecl 
by  us. 

Tbe  third  assignment  Is  based  upon  tbe 
alleged  inaufflclency  of  tbe  evidence  to  sustain 
the  finding  of  the  court  that  the  appellants. 
In  obtaining  a  transfer  of  tbe  property  sued 
for  from  the  firm  of  Benbrook  &  Donovan, 
Intended  thereby  to  obtain  a  [reference  over 
other  creditors  of  said  firm,  and  that  said 
firm  of  Benbrook  &  Donovan  Intended  thereby 
that  such  preferraice  should  be  made.  It 
was  the  special  province  of  tbe  trial  court 
to  determine  all  Questions  of  fact  A  reading 
of  tbe  record  shows  that  there  was  rafflduit 
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erideiKe  to  sostala  the  flndlDg,  and  we  there- 
fore Cfaimot  disturb  tbe  Judgment  of  the  trial 
court  apon  that  ground. 

Finding  no  reversible  error  In  the  record, 
tbe  Jndgment  1b  therefore  afflrmed. 

KENT,  a  and  DOAN  and  OAMPBBLL, 
J  concur. 


TERRITORT  ex  rel.  DBVINB^  Treasurer.  T. 
PBRBIN. 

(Supreme  Court  of  Arizona.  Nor.  18.  1905.) 

1.  Pxjsuo  L&itns—FoBiaT  Pbebebtatior^ 
RcuK<lTnammvT8  bt  Owrbb  Within  Rbs- 

BVATIONB— VESriHO  07  TiTU  ih  GoVKBn- 
HBHT. 

Act  Ctmc  Jooe  4.  1897.  c.  2.  30  Stat  86, 
provides  that  an  owner  of  land  within  a  forest 
reserve  may  relinqalsb  the  aaioe,  and  select  in 
lieu  thereof  a  tract  of  vacant  land.  An  owner  of 
land  within  a  forest  reserve  executed  a  deed  of 
relioquUhment.  Held,  that  the  title  vested  In 
the  government  on  the  filing  of  the  deed  for 
record;  the  title  not  being  dependent  on  the 
selection  of  the  land  granted  in  lieu  thereof. 

2.  Taxation— Lands  Subject  to. 

An  owner  of  land  within  a  forest  reserve 
uecuted  a  deed  of  relinquishment,  as  authorized 
by  Act  Cong.  June  4.  1897,  c  ^  30  Stat  36. 
authorising  an  owner  of  land  within  a  forest 
reserve  to  relinquish  the  same  in  lien  of  tbe 
right  to  select  vacant  land.  The  deed  was  re- 
corded January  31,  1903.  The  Secretary  of  the 
Interior  approved  the  abstract  of  title  and  the 
selection  of  the  lieu  land  in  April,  1903.  Beld, 
that  the  land  within  the  forest  reserve  was  not 
assessable  against  the  owner  for  ths  year  1903, 
thoogb  Rev.  Bt  1901.  par.  3833.  makes  a  tax  a 
lien  on  the  property  assessed,  which  attaches  on 
the  1st  Monday  in  February  of  each  year,  since 
an  assessment  is  not  completed  until  the  dupli- 
cate aasessmcmt  roll  is  certified,  as  required  by 
title  62,  c.  6,  which  cannot  be  earlier  than  the 
3d  Monday  m  August  of  each  year. 

Appeal  from  District  Court,  Coconino  Coun- 
ty ;  before  Jmtfce  Rldiard  S.  Sloan. 

ActVm  by  the  twrltory.  at  the  rtfatton 
of  Tbomas  Derine;  treasurer  and  ex  officio 
tax  collector  of  Coconino  county,  against  Ed- 
ward B.  FeoTtaL  From  a  judgment  for  de- 
fendant plalntUt  appeals.  Affirmed. 

Edward  M.  Doe,  for  appellant  Joe^h  H. 
Klbb^,  for  appellee. 

CABIFBELI^  J.  This  Is  an  action  brought 
by  tbe  territory  of  Arlaona,  at  the  relation  of 
tbe  treaatirer  and  ex  officio  tax  collector  of 
Coconino  county,  against  Edward  B.  Perrln. 
The  action  Is  brought  under  tbe  provisions  of 
Act  Na  92,  of  p.  148,  of  the  Leglslatlre  Assem- 
Uy  vt  1908,  to  enforce  against  certain  lands  j 
tbe  taxes  levied  thereon  for  tbe  year  1903.  The  i 
appellee  was  In  April,  1902,  and  for  some 
years  prior  thereto  had  been,  the  owner  of  the 
lands  upon  wbldi  taxes  were  sought  to  be 
Imposed.  Said  lands  were  embraced  within 
the  odd-nmnbered  sections  within  the  general 
Ilndta  of  the  Atlantic  ft  Padfle  Railroad  land 
grant  and,  while  not  owned  by  the  United 
States,  were  wlttaln  tbe  exterior  limits  of 
what  was  tben  and  Is  now  the  San  Francisco 
liountaln  Forest  Reserve,  a  forest  reserve 


theretofore  duly  established  by  the  President 
of  the  United  States.  During  tbe  month  of 
December,  1901,  and  up  to  the  month  of  April, 

1902,  appellee  bad  correspondence  with  the 
Secretary  of  the  Interior  of  the  United  States, 
looking  to  the  acqulsltloD  by  tbe  United 
States  of  the  land  held  by  the  appellee,  that 
the  same  might  be  Incorporated  in  and  be- 
come a  part  of  tbe  forest  reservation.  He 
made  a  proposition  to  the  Department  of  tbe 
Interior,  offering  to  relinquish  to  the  United 
States  the  lands  In  question,  and  to  select  In 
lieu  thereof  vacant  unappropriated  public 
lands  within  certain  prescribed  limits,  and 
in  the  manner  provided  by  the  act  of  Con- 
gress of  June  4,  3897,  30  Stat  36.  c.  2. 
Tber^  were  certain  outstanding  contracts 
granting  the  right  to  cut  timber  from  a  por- 
tion of  tbe  lands  involved,  and  at  tbe  instance 
of  the  Secretary  of  the  Interior  the  appellee 
agreed  to  use  bis  good  offices  In  securing  from 
the  holders  of  these  timber  privileges  compli- 
ance with  rules  and  regulations  to  be  pre- 
scribed by  the  Interior  Department  Forms 
of  deeds  of  relinquishment  were  submitted  by 
the  appellee  to  the  Secretary  of  the  Interior, 
and  approved  by  that  officer.  The  proposi- 
tion made  was  accepted  by  the  Secretary  of 
the  Interior  In  April,  1902.  and  subsequently. 
In  tbe  same  month,  the  President  of  the 
United  States,  at  tbe  request  of  the  Secretary 
of  the  Interior,  Issued  his  proclamation  incor- 
porating into  the  reserve  the  lands  of  appel- 
lee. It  was  a  part  of  tbe  agreement  entered 
Into  with  the  Secretary  of  the  Interior  that 
the  appellee  should  as  soon  as  practicable 
execute  to  the  United  Stat«(  deeds  of  relin- 
quishment of  said  lands.  These  deeds  were 
so  executed,  and  on  the  81st  day  of  January, 

1903,  were  caused  to  be  recorded  In  the  office 
of  the  recorder  In  tbe  county  In  which  the 
lands  are  situated,  and  abstracts  of  titie  to 
the  said  lands  were  furnished  to  tbe  Secre- 
tary of  tbe  Interior  at  his  request  Thereaf- 
ter, In  April,  1903,  the  Secretary  of  the  In- 
terior approved  tbe  said  abstracto  of  titie 
and  tbe  deeds  of  relinquishment,  with  ths 
exception  of  a  small  part  of  tbe  land  con- 
veyed, which  at  the  time  this  action  was  tried 
In  tbe  court  below  bad  not  yet  been  approved. 
After  the  agreement  reached  by  correspond- 
ence and  tbe  proclamation  of  tbe  President, 
appellee  In  no  wise  attempted  to  exercise  any 
claim  or  control  over  the  lands,  but  they 
were  and  remain  under  the  complete  control 
of  tbe  Secretary  of  tbe  Interior,  and  are  and 
have  been  in  all  respects  treated  as  a  part  of 
tbe  forest  reservation. 

It  Is  contended  by  tbe  appellant  that,  al- 
though the  deeds  of  relinquishment  were  flleii 
and  recorded  on  January  31, 1903.  the  govern- 
ment took  no  title  to  the  lands  until  the  deeds 
and  abstracts  were  approved  by  the  Secretary 
of  tbe  Interior,  and  tbe  selection  of  tbe  lands 
In  lieu  of  those  relinquished  were  made  by 
the  appellee  and  approved  by  tbe  Land  De- 
partment of  tiie  government,  and,  as  such 
selections  and  approvals  were  not  made  until 
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after  tlie  let  Monday  In  Febroary,  190S,  the 
Hen  for  taxee  fbr  the  year  1903,  by  virtue  of 
the  proTiBlons  of  paragraph  3838  of  the 
Revised  Statutes  of  Arizona  of  1901,  attached 
to  the  lands  on  the  Ist  Monday  In  February 
in  that  year.  The  provisions  of  the  act  of 
June  4,  1897,  under  which  the  lands  were 
relinquished  to  the  government,  provides: 
"That  In  cases  In  which  a  tract  covered  by  an 
unperfected  bona  flde  claim  or  by  a  patent  Is 
Included  within  the  limits  of  a  public  forest 
reservation,  the  settler  or  owner  thereof  may, 
if  he  desires  to  do  so,  relinquish  the  tract  to 
the  government,  and  may  select  In  lieu  there- 
of a  tract  of  vacant  land  open  to  settlement 
not  exceeding  In  area  the  tract  covered  by 
his  claim  or  patent"  It  will  be  observed  that 
the  act  Itself  makes  no  provision  as  to  the 
manner  In  which  the  relinquishment  to  the 
government  shall  be  made.  The  whole  sub- 
ject Is  left  under  the  control  of  the  Land  De- 
partment of  the  government  Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co.,  190  U. 
S.  301.  23  Sup.  Ct  692,  24  Sup.  Ot  860,  47 
L.  Ed.  1064. 

There  Is  nothing  In  the  act  of  Congress 
which  makes  the  vesting  of  the  title  in  the 
United  States  of  the  relinquished  lands  de- 
pendent upon  the  selection  of  the  lands  grant- 
ed In  Men  thereof.  The  appellant  urges  that 
this  being  an  exchange  of  lands,  the  title 
does  not  vest  In  the  government  until  the 
selection  of  the  lieu  lands  has  been  made  and 
approved.  We  are  unable  to  agree  with  this 
contention.  In  our  view  of  the  statute,  the 
legal  title  vested  In  the  United  States  Im- 
mediately upon  the  fllinf?  for  record  of  the 
deeds  of  relinquishment,  subject  perhaps,  to 
be  divested  should  the  Secretary  of  the  In- 
terior disapprove  the  abstracts  of  title.  The 
consideration  for  the  grant  Is  the  right,  un- 
der the  law,  to  select  other  lands  In  lieu  of 
those  relinquished.  After  the  deed  is  record- 
ed and  delivered,  the  grantor  cannot  by  any 
act  of  his.  Incumber  the  title  as  against  the 
United  Stotes.  He  baa  no  right  to  the  land 
which  he  can  enforce. 

We  have  carefully  examined  the  opinion 
of  the  Supreme  Court  in  the  case  of  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  supra, 
relied  upon  by  appellant  and  find  nothing 
therein  tn  conflict  with  these  views.  The 
question  there  presented  was  the  time  when 
the  title  vested  to  lands  in  lieu  of  lands  re- 
linquished, and  the  court  held  that  such  title 
vested  only  after  the  approval  of  the  selec- 
tion by  the  Land  D^artment  of  the  govem- 
ment 

There  Is  another  reason  wby  this  action 
must  fail,  at  least  as  to  the  greater  part 
of  the  lands  Involved.  The  Secretary  approv- 
ed the  abstracts  of  title,  and,  so  far  as  the 
record  discloses,  the  selection  of  the  lieu 
lands,  In  April,  1903.  Under  the  provisions 
of  the  laws  of  Arizona,  the  tax  rate  Is  not 
fixed  until  the  3d  Monday  In  August  of  each 
year,  and  the  levy  and  assessment  Is  not  com- 
pleted until  the  duplicate  assessment  roll  la 


prepared  and  certified,  as  provided  by  diap- 
ter  5,  at  62,  Rev.  St  1901.  When  in  April, 
1003,  the  Secretary  of  the  Interior  approved 
the  abstracts  of  title  to  the  lands,  and,  so 
far  as  the  record  shows,  the  Ueu  selections 
were  made  and  approved,  all  tiad  been  done 
that  even  the  appellant  contends  should  be 
done  to  vest  the  full  legal  and  equitable 
title  in  the  United  States.  Lands  acquired 
for  public  purposes  during  the  period  t>e- 
tween  the  first  and  final  steps  of  toxation 
are  exempt  from  taxes  levied  during  the  year 
In  which  they  are  acquired.  Bannon  v. 
Bumes  (C.  O.)  39  Fed.  892 ;  Qachet  v.  City  of 
New  Orleans,  62  La.  Ann.  818,  27  South.  348; 
Buckhout  V.  City  of  New  York,  176  N.  T. 
363,  68  N.  E.  659.  And  this  la  true  even 
where,  as  in  this  territory,  the  Legislature 
has  declared  that  a  lien  for  taxes  shall  at- 
tach at  a  date  prior  to  the  time  when  the 
first  steps  are  taken  to  subject  the  real  estate 
to  taxation.  There  can  be  no  real  or  ef- 
fective lien  until  the  amount  of  tbe  taxes 
are  ascertained  and  assessed.  "In  the  nature 
of  things,  no  tax  or  assessment  can  exist  so 
as  to  become  an  Incumbrance  on  real  estate, 
until  the  amount  thereof  Is  ascertained  and 
determined."  Black  on  Tax  Titles,  S  189; 
Dowdney  et  al.  v.  Mayor,  ete.,  54  N.  T.  186. 
And  see  Qlllmor  v.  Dale  (Uteh)  76  Pac.  932. 
Under  such  provisions  of  law,  when  the  rate 
of  texes  is  fixed  and  the  amount  determined 
and  levied,  tbe  lien  for  such  amount  relates 
back  and  attaches  as  of  the  date  specified  in 
tbe  statute.  McLaren  v.  Sheble,  45  Mo.  ISO ; 
Reeve  v.  Kennedy,  43  Cal.  643;  Cochran  v. 
Guild,  106  Mass.  29,  8  Am.  Rep.  286;  Glllmor 
V.  Dale  (Utah)  7S  Pac.  932.  In  the  case  at 
bar,  the  lands  having  become  the  property  of 
the  United  States  at  the  time  the  taxes  were 
levied  and  assessed,  and  no  longer  subject  to 
toxation,  the  acts  of  the  taxtog  officers  were 
void  and  of  no  effect. 

For  the  foregoing  reasons,  tbe  Judgment  of 
tlie  lower  court  Is  affirmed. 

KENT,  Ol     and  DOAN,  concur. 


VALLEY  BANK  OF  PHOENIX  v.  BROWN. 
(Supreme  Court  of  Arisoaa.  Nov.  18,  1805.) 

1.  PBINCIPAL    AKD  AGBITT— nHAUTBOSIZBD 

Act  of  Agbht— RAXmCATION. 

The  ratification  by  a  principal  of  an  act 
of  an  agent  previously  unauthorized  is  not 
biDding  on  the  principal  unless  made  with  full 
knowledge  of  tbe  facts,  though  he  may  have 
omitted  to  make  inaulries,  and  the  facta  might 
have  been  learned  by  the  nae  of  diligence  on 
his  part. 

[Ed.  Note. — For  cases  in  point  see  vol.  40^ 
Cent  Dig.  Principal  and  Agent  M  627-633.] 

2.  Bakes— Loans  fob  Dbpobitob— RATmoA- 

TION— EnOWXXDOI  of  THl  FACTS. 

Evidence  in  an  action  i^ainst  a  bank  by 
a  depositor  to  recover  the  amount  of  a  loan 
made  out  of  his  deposit  by  the  bank  without  au- 
thority examined,  and  held  to  warrant  a  find- 
in;  that  the  depositor  did  not  ratify  tbe  act  of 
tbe  bank  because  of  want  of  knowledge  of  tbe 
facts,  authorizing  a  recovery  against  Uie  bank. 
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S.  Suot— Acnon  agaikst  Agent  fob  Un- 

AUTHOBIZED  ACT  —  BVIDKNCK  —  ADIOSSI- 
BZUTT.  . 

Whve  a  depoaitor  repadlates  a  loan  made 
ty  the  bank  out  of  his  deposit,  withoat  author- 
i^,  and  raed  the  bank  for  the  amount  thereof, 
evidence  showing  that  the  jooda  agreed  to  be 
takm  bj  the  bank  as  securi^  (or  the  loan  wars 
perishable  was  admi8Bibl& 

Appeal  from  DlBtrict  Court,  Uarlcopa 
■Connty;  before  Chief  Justice  Edward  Kent 

Action  by  Elizabeth  C.  Brown  against 
tbe  Valley  Bank  of  Phoenix.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
.flrmed. 

O.  F.  Ahinrortb,  Cot  ivpeUant  J.  M. 
JamlBon,  for  appellee. 

OAMPBBLL,  X  Plaintiff  below,  appellee 
here,  waa  a  depoeitOT  of  tiie  defendant  bank. 
In  December,  1902,  the  bank,  by  Its  president 
and  manager,  drew  a  check  for  f 1,000  against 
plaintiff's  d^>0Blt,  and  loaned  that  sum  to 
one  L.  D.  McGlnre,  taking  a  promissory  note 
payable  to  plalntUf,  due  in  one  year,  and 
bearing  interest  at  the  rate  of  10  per  cent. 
{)er  annum.  McCIure  was  a  retail  dragglst, 
carrying  on  business  In  the  city  of  Phoenix. 
As  collateral  security  for  the  loan,  he  pledg- 
ed a  warehouse  receipt  for  whisky  in  bond  in 
Kentucky,  and  agreed  to  set  apart  a  portion 
of  bis  stock  of  goods,  to  be  held  by  one  F. 
H.  Lyman,  his  attorney,  as  receiptor.  The 
warehouse  receipt  was  of  small  value.  Tbe 
goods  to  be  set  aside  inventoried  $1,042.07. 
A  large  part  of  them  were  of  a  perishable 
character.  Mr.  Lyman  receipted  for  the 
goods,  and  saw  some  of  the  goods  segregated 
from  tbe  stock,  but  was  not  requested  by 
the  bank  to  check  them  over,  nor  did  he  do 
so,  nor  waa  be  requested  to  exercise  more 
•than  a  nominal  control  over  them;  the  ac- 
tual custody  and  control  remaining  In  Mc- 
CIure. There  was  a  verbal  agreement  be- 
tween McClure  and  the  bank  to  tbe  effect 
that  should  McClure  desire  to  use  any  of  the 
goods  mentioned  in  the  Inventory,  he  could 
pay  the  bank  tbe  schedule  price  and  take 
them.  About  one  month  after  the  loan  was 
made,  plaintiff  was  called  to  the  bank,  and 
told  by  the  president  that  be  had  loaned 
$1,000  of  her  money  to  McClure  on  "gilt- 
edged"  security.  This  was  the  first  knowl- 
edge she  had  of  the  transaction.  She  was 
not  told  the  nature  of  the  security,  nor  the 
manner  in  which  It  was  held.  Thereafter 
McClure  paid  tbe  Interest  monthly  to  plain- 
tiff, who  receipted  to  him  for  the  same. 
During  the  month  of  March,  1903,  the  cashier 
of  tbe  bank  suggested  to  plaintiff  that  she 
had  better  look  over  the  securities  connected 
with  her  loan,  and  banded  the  papers  relat- 
ing to  them  to  her.  These  papers,  with  the 
exception  of  tbe  receipt  given  by  Lyman,  are 
not  in  evidence.  She  did  not  examine  the 
papere,  bat  returned  them  at  once  to  tbe 
-cashlCT,  who  assured  her  that  tbe  securities 
nrere  pwfectly  good.  All  of  tbe  papers  re- 


mained wltb  ttxe  bank.  Sometime  thereaft- 
er, plaintiff  attempted  to  negotiate  a  pur- 
diase  of  real  estate,  and  told  tbe  broker  of 
the  McClure  note.  The  broker,  In  roE^nse 
to  her  suggestlou,  and  with  a  view  to  accept- 
ing the  note  If  Batl8factoi7  in  part  payment, 
examined  the  note  and  secnritles,  and  de- 
clined to  accept  It;  merely  telling  her  ttiat 
the  note  was  not  satisfactory.  Sh(»rtly  be- 
fore the  note  became  due,  McClure  failed  in 
business.  Investigation  disclosed  that  of  the 
goods  supposedly  set  aside  as  security  for 
plaintiff  but  a  small  porUra  remained.  Dur- 
ing this  Inv^^tion  plaintiff  learned  for  the 
first  time  the  precise  nature  of  tbe  goods 
pledged,  and  tbe  conditions  under  which  they 
were  held.  Shortly  after  learning  the  facts, 
she  notified  the  bank  that  she  repudiated 
the  act  of  tbe  bank  In  making  the  loan,  ten- 
dered the  interest  she  bad  received,  offered 
to  Indorse  tbe  note  to  tbe  bank  without  re* 
course,  and  demanded  payment  of  the  91.- 
000.  The  bank  refused  payment  and  this 
action  was  brought 

The  principal  question  requiring  our  atten- 
tion Is,  did  the  plaintiff  ratl^  tbe  action  of  tbe 
bank  In  making  the  loan  under  such  circum- 
stances as  to  be  binding  upon  her?  The 
principles  of  law  Involved  are  clear.  "No 
doctrine  Is  better  settled,  both  upon  prin- 
ciple and  authority,  than  this,  that  the 
ratification  of  an  act  of  an  agent  previously 
unauthorized  must  In  order  to  bind  tbe 
principal,  be  with  full  knowledge  of  all 
the  material  facts.  If  the  material  facts 
be  either  suppressed  or  unknown,  the  ratifi- 
cation is  treated  as  invalid,  because  founded 
In  mistake  or  fraud."  Owings  v.  Hull,  9 
Pet  607,  9  L.  Ed.  246.  Speaking  through 
Chief  Justice  BIgelow  in  the  case  of  Combs 
V.  Scott  et  al.,  12  Allen,  493,  the  Supreme 
Court  of  Massachusetts  say:  "Ratification 
of  a  past  and  completed  transaction.  Into 
which  an  agent  has  entered  without  au- 
thority, Is  a  purely  voluntary  act  on  the  part 
of  tbe  principal.  No  legal  obligation  rests 
upon  him  to  sanction  or  adopt  it  No  duty 
requires  him  to  make  inquiries  concerning  it 
Where  there  is  no  legal  obligation  or  duty  to 
do  an  act  there  can  be  no  negligence  in  an 
omission  to  perform  It.  The  true  doctrine 
is  well  stated  by  a  learned  text-writer:  'If 
I  make  a  contract  In  the  name  of  a  [>erson 
who  has  not  given  me  an  authority,  he  will 
be  under  no  obligation  to  ratify  It  uor  will 
he  be  bound  to  the  performance  of  it'  1 
Llvermore  on  Agency,  44.  See.  also,  Paley 
on  Agency,  171,  note  o.  Whoever,  therefore, 
seeks  to  procure  and  rely  on  a  ratification 
is  bound  to  show  that  it  was  made  under 
such  circumstances  as  In  law  to  be  binding 
on  tbe  principal,  especially  to  see  to  It  that 
all  material  facts  were  made  known  to  blm. 
The  burden  of  making  Inquiries  and  of  as- 
certetning  the  truth  Is  not  cast  on  him  who 
la  under  no  legal  obligation  to  assume  a  re- 
sponsibility, bat  rests  on  tbe  party  who  Is 
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endeaTorlDg  to  obtain  a  benefit  or  advantage 
for  blmself.  Tbls  1b  not  only  Just,  but  It  Is 
practicable.  Tbe  needful  Information  or 
knowledge  is  always  within  the  reach  of  him 
who  Is  either  party  or  prlry  to  a  transaction 
which  he  seeks  to  hare  ratifled,  rather  than 
of  him  who  did  not  authorize  it,  and  to  the 
details  of  wlilch  he  may  be  a  stranger.  We 
do  not  mean  to  say  that  a  person  can  be 
willfully  ignorant,  or  purposely  shut  his 
eyes  to  means  of  information  within  his  own 
pomesslon  and  control,  and  thereby  escape 
the  consequences  of  a  ratification  of  unau- 
thorized acts  into  which  be  has  deliberately 
entered;  bat  our  opinion  Is  that  ratification 
of  an  antecedent  act  of  an  agent  which 
was  nuRuthorlzed  cannot  he  held  valid  and 
binding  where  the  person  sought  to  be  char- 
ged has  misapprehended  or  mistaken  ma- 
terial facts,  although  he  may  have  wholly 
omitted  to  make  inquiries  of  other  persons 
concerning  them,  and  his  Ignorance  and  mis- 
apprehenaion  might  have  been  enlightened 
and  corrected  by  the  use  of  diligence  on  his 
part  to  ascertain  them."  See,  also,  Storey 
on  Agency,  S  243;  Wheeler  t.  Northwestern 
Sleigh  Co.  (C.  C.)  39  Fed.  347;  1  Am.  &  Bng. 
Enc.  Law,  1190. 

The  trial  court  fonnd  as  a  fact  that  the 
plaintiff  was  not  informed  as  to  the  character 
or  value  of  the  securities,  and,  attex  a  care- 
ful consideration  of  the  evidence,  we  are 
not  prepared  to  say  that  it  was  not  Justified 
in  so  finding.  A  lack  of  such  knowledge  is  a 
material  circumstance,  and  a  ratification 
wlthont  it  la  not  binding,  unless  the  igno- 
rance resulted  from  willfulness  and  not 
mere  carelessness.  The  inventory  or  other 
papers  concerning  the  colhiteral  held  by  the 
bank,  with  the  exertion  of  Hr.  Lyman's  re- 
ceipt, are  not  In  evidence,  and  we  cannot 
say  bow  much  Information  plalntlfE  would 
have  acquired  had  she  examined  them.  We 
think  the  evidence  shows  the  plalntlfC  to  have 
been  careless,  but  not  willfully  Ignorant 

Bvldence  was  introduced  to  show  that 
many  of  the  goods  agreed  to  be  set  apart 
as  secnrily  were  of  a  perishable  character. 
The  appellant  contends  that  ttala  evidence 
was  not  admlBslblft  We  think  It  was  ad- 
missible. See  Bank  of  Owenaboro  t.  West- 
ern Bank,  76  "Kj.  (18  Bush)  526,  26  Am. 
Rep.  2U. 

The  record  discloses  no  error,  and  ttie  Judg- 
ment appealed  from  will  be  aflBrmed. 

SLOAN  and  DOAN,  33.,  concur. 


ANTHONT  WILKINSON  LITB  STOCK 
CO.  V.  McILQDAM. 
(Bnpreme  Court  of  Wyoming.  Dec  16.  1905.) 

1.  AojoiHiRQ  LiJCDOwms— Un  of  Pbek- 
isBS  —  InjuKin  TO  Fbofebit  —  DAHnxni 
Abbquk  Injvbia. 

An  owner  of  land  has  absolute  dominion 

over  bis  own  lands,  and  may  noke  ony  legiti- 


mate use  of  them  which  he  sees  fit,  and  any  in- 
jury reaulting  to  adjoining  landowners  from 
sncn  use  is  damnum  absque  mjnria. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Oeot.  Dig.  Adjoining  Landowners,  K  6<MJ6.] 

Z  Sams  —  Fshcbs  —  IiuuBin  —  Ihtbnt  of 

Ekectior. 

The  purpose  or  motlTC  at  a  landownitf  in 
erecting  fences  on  his  land  is  Immaterial  on 

the  question  of  his  liability  to  an  adjoining 
landowner  by  reason  of  the  erection  of  such 
fences,  so  long  as  their  erection  is  lawful,  and 
does  not  invaoe  or  interfere  with  some  ri^t  of 
the  adjoining  owner. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Gent  Dig.  Adjoining  Landowners,  |{  60-66^ 
74-81 ;  vol.  3T,  CenL  Dig.  Nuisance,  |i  2,  ti.J 

8.  PuBuo  Lar  OS— Right  or  Funiuoi— 

Natubi  of  Right. 

The  privily  or  right  of  pastnrage  upon  the 
public  nninclosed  lands  of  the  govemmeot  which 
are  not  reserved  or  set  apart  for  other  public 
nses  is  common  to  all  who  may  wish  to  enjoy 
it,  and  is  not  [teculiar  to  any  particular  per- 
sons, nor  is  a  prior  right  gained  by  priority  of 
nse;  nor  is  such  right  dependent  on.  or  en- 
larged by,  the  ownership  of  neighboring  lands. 

[Ed.  Note. — For  cases  In  point,  see  voL  41, 
Cent  Dig.  Public  Lands,  i  23.] 

4.  8A.HE— TnxE  OF  Licensee. 

The  use  of  public  uninclosed  lands  for 
pasturage  of  cattle  confers  no  title  on  the  pei- 
son  so  using  them,  bat  the  govemment  may  at 
any  time  withdraw  Ite  consent  to  such  use. 

[Ed.  Note. — For  cases  in  point,  sea  vol.  41, 
Cent  Dig.  Public  Lands,  U  ^-25.] 

5.  Fences  — Right  to  Bbbot— Neohsitt  of 

Inclosube. 

While  an  owner  of  land  who  permiu  tfaa 
same  to  remain  open  and  unindoeed  may  there- 
by subject  it  to  use  for  grazing  purposes  by  the 
cattle  of  an  adjoining  owner,  yet  he  may  at 
sny  time  prevent  sucb  use  bv  the  erection  of  a 
fence  on  one  or  more  sides  of  his  premises ;  and 
It  is  not  necessary  for  him,  if  he  chooses  to 
erect  a  fence  on  only  one  or  two  sides  of  hie 
land,  to  completely  inclose  liis  land  by  erecting 
fences  on  the  other  sides,  and  thereby  segregats 
It  from  the  public  domain. 
&  NnxsAHOBB— Public  Nuibaiicis— Spiciaz. 

Ihjuet. 

The  injury  or  damage  resulting  to  one  land- 
owner from  an  unauthorised  or  illegal  assertion 
hf  another  landowner  of  a  right  to  the  exdn- 
sive  posaesaion  of  public  lands  is  an  injury 
suffered  in  common  with  sll  members  of  the 
public  whose  live  stock  graze  In  the  vicinity  of 
such  public  lands,  and.  If  a  nuisance.  Is  a  public 
nuisance,  which  cannot  be  enjoined  by  toe  in- 
dlvidusl  landowner,  unless  he  shows  some  spe- 
cial injury  peculiar  to  himself,  dilferiug  in  kind* 
and  not  merely  in  extent  and  degree,  from  the 
general  injury  to  the  public. 

[Ed.  Note. — For  cases  in  point,  ass  vol.  87. 
Cent  Dig.  Nnissnc^  f|  168-169.] 

7.  Save. 

The  fact  that  one  owns  land  In  the  vicinity 
of  public  land,  to  which  an  exclusive  right  is 
wrongfully  asserted  by  another,  does  not  of 
Itself  render  the  Injury  to  him  special,  or  dif- 
ferent from  that  suffered  by  the  public  general- 
ly, so  aa  to  entitle  blm  to  an  Injunction. 

6.  IWJUNOriOH— ADEQUAOTOFLBaAlRKWBDT. 

In  the  absence  of  defendant's  insolvency, 
the  remedv  at  law  is  adequate  to  redress  any 
Injury  snlnred  by  plalntiii  on  acoount  at  am 
overt  act  of  defendant  In  ezdndliv  plalntiira 
cattle  from  open  and  nninclosed  puolic  lands. 

Error  to  District  Court,  Laramie  Connty; 
lUchard  H.  Scott,  Judge. 
Action  by  John  J.  Mcllquam  against  the 
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Antbtmy  WilUiuMHi  Ura  Stock  Gonpaiir* 
Tbere  was  a  Jndgmrat  la  favor  of  plobiUft 
and  defendant  brings  error.  Beversed. 

John  W.  Lacey  and  C.  W.  Bnrdick,  for 
plaintiff  In  error.  W.  R.  Stoll,  for  def^idant 
In  emHT. 

POTTBB,  0.  J.  The  plaintiff  below,  John 
J.  Ucllqnam,  sedcs  in  thlB  action  to  enjoin 
the  conatrnction  and  maintenance  of  certain 
fences,  which,  it  la  allied,  will  exclude 
plalntUfB  cattle  from  certain  alleged  unap- 
propriated public  lands  of  the  United  States, 
and  wlilcb  the  defendant  below,  the  Wilkin- 
son Live  Stock  Company,  ia  alleged  to  haTe 
constructed  or  threatened  to  constmct,  and 
also  to  restrain  the  defendant  from  other- 
wise interfering  with  the  pasturing  and  graz- 
ing of  aald  cattle  upon  such  public  lands. 
The  fences  complained  of  are  built,  or  are 
proposed  to  be  bnllt  upon  lands  owned  or 
leased  bj  the  defendant,  the  Wilkinson  Live 
Stodk  Company,  In  township  17  N.,  range  64 
W.,  In  Laramie  county.  It  appears  that  the 
plaintiff  is  the  owner  of  the  N.  W.  U  of 
section  10  in  that  township  and  range,  and 
also  the  fallowing  tract  in  township  18:  The 
E.  H.  and  the  E.  %  of  the  S.  W.  )4  of  sec- 
tion 84,  and  the  W.  )i  of  the  S.  W.  ^  of 
section  26 ;  that  he  makes  bis  borne  <hi  see> 
tlon  84;  that  for  12  years  be  has  been  en- 
gaged in  the  rancMng  and  cattle  business, 
allowing  his  cattle,  consisting  of  400  to  BOO 
head,  to  ran  at  large,  pasture,  and  graze 
npoa  the  nnlncloaed  public  and  other  lands 
In  that  T!clnll7,  their  range  having  been 
chiefly  the  lands  lying  south  and  west  of 
■aid  8ectl<m  10  In  township  17.  and  unlwaced 
ia  four  OT  five  adjoining  townships.  The 
d^teQdant  Is  the  omaer  and  la  in  possession 
of  all  Uie  oddrnmnbered  sectSons  in  township 
17  and  the  odd-numbered  sections  in  town- 
ship 18  from  25  to  85,  both  inclosiTe,  and 
has  leased  and  is  in  possession  of  section  16 
and  86  In  township  17  and  section  86  In 
township  1&  Plainturs  land  In  township  18 
is  Indosed  t^^  his  own  fteces,  and  his  land 
In  section  10  In  township  17  ia  inclosed,  to- 
gether with  the  &  W.  %  of  that  section; 
the  W.  ^  of  that  section  btUng  in  coie  in- 
dosnra  Two  gaps  were,  tHmever.  left  by 
plaintiff  in  the  fence  tncloelng  Us  land  in 
that  secdni — me  in  the  fence  on  the  west 
line  of  the  sectlMi,  near  the  center  of  tliat 
line,  and  we  near  the  middle  ot  the  fmce 
on  the  south  Une—wblcb  gi^M  afforded  a 
means  of  ingress  and  egress  fmr  cattle.  De- 
fendant had  constructed  an  east  and  west 
fence  npon  its  own  land,  bnt  dose  to  the 
dividing  line  between  sections  12  and  18, 
11  and  14,  10  and  16,  and  9  and  16L  It  had 
also  bnllt  a  fence  on  section  8,  wblcb  in- 
closed that  section,  or,  at  least,  wfalcii  had 
that  effect,  in  connection  with  plalntlfTs 
fences  inclosing  his  land  in  tiie  adjoining  eec- 
ttons  10  and  84.  Defendant  had  also  Inclosed 
by  fence,  with  the  permission  of  the  entry- 
man.  tbaW.  ^ioftbelLHof  aectloa  10^ 


and  it  was  proposing  to  build  a  north  and 
south  fence  along  the  east  side  of  section 
9,  near  the  dividing  line  brtween  ttiat  •ec' 
tion  and  section  10,  which  proposed  taace 
would  practically  connect  with  defendant's 
fence  on  section  16  «t  the  south  and  section 
8  on  the  north. 

The  following  map  or  plat  slwws  the  situa- 
tion of  the  fences  consLrueted  and  proposed 
to  be  constructed  by  defendant,  as  well  as 
the  various  tracts  of  land  owned  or  con- 
trolled, as  aforesaid,  by  the  respective  par- 
ties. DefOidant'B  lands  are  designated  by 
the  lettw  "D."  and  the  plaintUTs  lands  by 
the  letter  "P."  The  feokces  of  defendant 
bnllt  m  in  otmtemplatlon.  which  are  com- 
plained of,  are  shown  1^  broken  lines.  The 
letters  "A"  and  "B"  In  section  10  Indicate 
aivmolmately  the  location  ot  the  gaps  in 
plaintUTs  ffence  inclosing  the  W.  U  of  that 
section.  It  will  be  observed  ttiat  the  fences 
on  sections  9  and  16  will  prevent  tlie  access 
of  cattle  thereon,  reqtectlveljr,  from  plain- 
tiff's land  in  section  la 


J> 
»9 

X« 

D 
t? 

O 

«r 

i> 

D 

a 

3Z 

I, 

34 

J> 

......... 

J> 

a 

S 

3 

s 

/ 

a 

P 

0 

7 

a 

» 

ft 

tt 

> 

A. 

z> 

D 

P 

la 

17 

f* 

fS 

t4 

/3 

a 

O 

a 

f» 

It 

XX 

<3 

44 

» 

a 

a 

JO 

M 

27 

<« 

ts 

j> 

D 

a 

a 

3/ 

3» 

33 

34 

3S 

3 


The  remaining  secthms  shown  <m  tbe  plat 
are  public  lands  of  the  United  States,  bnt 
tt  aiqnars  that  most  of  them  had  hem  em- 
braced in  so-called  "oil  flllng^  or  "oil  loca- 
tions," made  by  varlons  pnsrais,  who  are 
alleged  to  hav«  made  Uwm  soldy  tot  the 
b«aeflt  of  defttidant;  and  It  is  alleged  by 
plaintiff,  and  the  trial  court  found,  that  the 
lands  were  not  oil  lands,  and  that  the  oil 
filings  or  locatiwis  were  fraudulmt  and  void, 
and  were  made  at  the  Insttgatton  of  defend- 
ant, for  the  purpose  of  ^venting  plaintiff's 
cattle  from  gracing  and  pasturing  upon  the 
lands  embraced  therein.  The  lands  lyUig 
west  and  south  of  defwidanfs  fences.  In- 
dodlng,  as  we  understand,  the  lands  in  the 
adjolnliis  tow]ialUp%  are  nnlncloBed;  and  tt 
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was  not  found  by  the  learned  district  court, 
nor  do  we  ftnd  tbe  evidence  to  disclose,  that 
any  fence  constructed  by  defendant  Inclosed 
government  land,  nor  that  the  proposed  fence 
on  section  9  wonid  have  any  snch  effect 
Though  there  Is  a  finding  that  defendant  had 
declared  Its  purpose  to  construct  fences  upon 
the  government  land  covered  by  the  so-called 
"oil  filings, we  think  It  hardly  warranted 
-  by  the  evidrace;  and  no  such  declared  pur- 
pose seems  to  be  relied  upon  In  this  court 
Certainly,  no  act  of  defendant  was  shown 
toward  the  erection  of  any  such  fences  nor 
the  inclosing  of  such  lands.  The  evidence 
as  to  any  such  proirased  fencing  is  too  In- 
definite and  uncertain  to  authorize  equitable 
interference.  It  appeared,  however,  that  tbe 
def^dant,  prior  to  the  commencement  of  the 
suit,  had  served  plalutUf  with  a  written 
notice  to  the  effect  that  defendant  was  in 
possession  of  the  lands  covered  by  the 
so-called  "oil  filings."  and  requiring  the  plaln- 
tifl  to  ke^  his  cattle  ofC  of  those  lands. 

The  trial  court  made  special  findings  of 
fact  and  law,  which  were  excepted  to.  It 
was  found,  among  other  things,  that  one  of 
the  purposes  of  the  defendant  In  erecting 
the  fences  shown  on  tbe  plat,  and  in  causing 
the  filing  of  tbe  oil  claims,  as  aforesaid, 
was  to  prevent  access  of  plaintiff's  cattle 
over  and  across  the  lands  of  defendant  to 
tbe  government  lands  lying  south  and  west 
of  tbe  same,  and  that  the  fence  was  erected 
the  better  to  enable  tbe  defendant  to  exclude 
such  cattle  from  the  government  lands ;  that 
the  oil  filings  were  made  for  the  purpose, 
also,  of  appropriating  to  defendant's  own 
and  exclusive  use  tbe  government  lands  cov- 
ered thereby,  and  that  defendant  claimed  the 
right  by  virtue  thereof,  to  the  ctcIusItc  pos- 
session of  such  lands.  It  was  alleged  in  the 
petition  that  defendant  bad  driven  plalntiCrs 
cattle  off  from  some  of  those  lauds,  but  that 
allegation  was  found  not  to  be  sustained; 
on  tbe  contrary,  it  was  found  that  plaintiff 
had  forcibly  cut  a  fence  of  defendant  and, 
through  a  gap  thus  made,  bad  driven  bis 
cattle  across  one  of  defendant's  sections  to 
and  upon  a  government  section. 

Tbe  court  found,  as  a  matter  of  law,  that 
both  plaintiff  and  defendant  were  licensees, 
with  equal  rlgbt  to  range  their  cattle  upon 
the  unappropriated  public  lands  of  the  United 
States,  and  tliat  bo  long  as  defendant  fails 
to  fence  Its  own  lands  separate  and  distinct 
from  the  government  lauds,  the  latter  con- 
stitutes a  part  of  the  open  range,  and  tbat 
defendant  has  no  right  to  Impede  or  prevent 
the  use  of  the  lands  for  such  purposes,  except 
as  might  result  from  the  inclosing  of  its 
lands,  B^iarate  and  apart  therefrom,  to  which 
it  has  possessory  or  legal  title,  by  a  lawfnl 
f^se;  and  that  Its  fences  shown  on  tbe  plat 
would  not  constitute  a  lawful  Indosure.  Up- 
on the  findings  the  court  entered  a  final  de- 
cree perpetually  enjoining  defendant  as  fol- 
lows: "From  building  or  connecting  any 
fence  or  Cenoee  with  the  other  fences  of  tbe 


defendant  upon  the  defendant's  own  lands 
in  such  manner  as  to  exclude  the  cattle  and 
live  stock  of  the  plaintiff  from  pasturing, 
feeding,  grazing,  or  roaming  upon  sections 
2,  4,  6.  8.  12,  14,  18,  20,  22,  24,  and  the  east 
half  of  the  east  half  of  section  10,  in  town- 
ship 17  north,  of  range  34  west  or  other 
govemmcoit  lands,  or  any  portion  of  tbe  same, 
so  long  as  they  remain  government  lands;  and 
the  said  defendant  is  her^y  perpetually  en- 
joined from  claiming  any  right  to  the  above- 
named  sections,  or  to  section  32,  or  tbe  south 
half  of  the  south  half  of  section  30.  in  town- 
ship 18  north,  of  range  64  west  or  any  por- 
tion of  the  same,  by  reason  of  any  oil  filings 
which  the  defendant  may  have  heretofore 
made,  or  caused  to  be  made,  for  the  purpose 
of  excluding  the  plaintiffs  cattle  from  pas- 
turlng,  ranging,  or  feeding  upon  said  sec- 
tions, or  any  part  ot  the  same,  or  tor  the 
purpose  of  applying  any  portion  Df  tbe  same 
to  the  defendant's  own  use,  to  tbe  exclusion 
of  plaintiff's  cattle  from  the  same.  Nothing 
herein  contained  shall  be  construed  as  pre- 
venting or  restraining  the  defendant  from  in- 
closing its  own  lands  by  a  fence;  sucb  in- 
closnre  not  to  contain  any  government  land." 
From  ttiat  judgment  the  defendant  brings 
the  cause  to  this  court  on  error. 

As  defendant's  section  8  and  the  W.  % 
of  the  B.  H  of  section  10  are  separately  In- 
closed, the  fences  thereon,  respectivdy,  are 
not  affected  by  the  decree.  But  It  seems  to 
be  understood  tbat  the  other  fences  of  de- 
fendant, shown  on  the  accompanying  plat  do 
come  within  the  operation  of  the  decree.  At 
any  rate,  tbe  injunction,  so  far  as  it  relates 
to  fencing,  must  be  sustelned,  if  at  all,  upon 
tbe  basis  tbat  sucb  fences  produce  the  sup- 
posed injurious  results  intended  to  be  rem- 
edied by  the  decree;  and  It  is  here  argued 
that  the  fences  above  referred  to  do  or  will 
exclude  plalntlfTs  cattle  from  tbe  neighbor- 
ing public  lands,  and  that  is  no  doubt  the 
theory  upon  which  the  injunction  was  finally 
awarded  by  the  learned  district  court  It  Is 
not  contended  tbat  defendant's  fences  will 
Inclose  such  public  lands,  and  In  that  manner 
exclude  plaintiff's  cattle  thereft-om;  Indeed,  It 
is  an  established  fact  in  the  case  that  all  the 
lands  west  and  south  of  defendant's  fences 
are  unlnclosed,  and  constitute  a  part  of  the 
open  range.  But  the  argument  Is  tbat  plain- 
tiff's cattle  will  be  so  excluded  because  the 
fences  in  question  will  cut  off  plaintiff's  laud 
In  section  10  from  all  access  to  such  lands, 
and  thus  prevent  plaintiff's  cattle  from  reach- 
ing those  lands  from  his  land  and  returning 
thereto.  It  appeara  that  a  small  stream 
rises  near  the  southeast  comer  of  section  9, 
wbich  empties  Into  Horse  creek  north  of  the 
lands  shown  on  the  plat  after  flowing 
tbroogh  the  W.  %  of  section  10,  and  sec- 
tions 8.  31,  27,  and  26.  and  that  plaintiff's 
cattle  have  usually  gone  to  that  stream  for 
water,  and  convenience,  If  not  necessity,  re- 
quires that  they  have  access  to  plaintiff's 
land  in  section  10  tct  that  purpose;  and  tbe 
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gapa  In  tbe  fenee  annaundiDg  plalntUTa  land 
In  that  section  wow  prorlded  to  afford  sncb 
acceai.  There  are  no  natural  watering  facU- 
Ities  upon  tbe  open  and  nnlndosed  lands 
west  and  sonth,  except  in  Horse  creek,  on 
a  county  road,  four  or  five  miles  west  from 
plalntUTs  premises.  PlalntUTs  sole  objec- 
tion, tlwrefore*  to  defendant* s  fences  is  tbat 
ttHor  wiU  prermt  bis  cattle  from  going  back 
and  forth  between  tbe  government  lands  and 
blfl  land  In  section  10,  which  proTides  their 
onty  available  or  convenient  water  siq^ply. 
Tbe  open  and  nnlndosed  lands  upon  which 
plalntifTs  <»ttle  have  nsnally  ranged  are  pre- 
stimably  acoessihle  from  every  other  dlrec- 
tiim,  there  beliv  no  contrary  showing;  and  It 
reqniree  no  argument,  therefor^  to  show  tbat 
dMendant*B  f^ices  will  not  prevent  tbe  cattle 
ot  plaintiff  or  those  of  other  prasons  fnnn 
pasturing  and  grazing  upon  such  lands. 
Plaintiff,  however,  demands  not  only  the 
right  to  allow  his  cattle  to  roam  at  lai^ 
upon  those  onlnclosed  lands,  bnt  that  they  be 
pmnltted  uttintampted  freedom  of  travel 
across  defendantfs  lands  to  his  premises  In 
section  10;  and  the  obstmction  of  such  travel 
forma  the  gravamm  of  his  oomplatait  In  this 
case. 

There  Is  no  showing,  nor  even  any  conten- 
tion, that  the  plaintiff  has  acQulred,  In  any 
manner,  a  right  of  way  for  himself  or  his 
catUe  aooss  or  over  any  of  defendant's  said 
lands  vpoa  which  its  fences  are,  or  are  pro- 
posed to  be,  constructed.  The  only  right 
which  he  asserts  Is  that  of  pasturage  upon 
the  public  domain.  It  is  true  that  his  coun- 
sel insists  that  all  of  d^6ndanf  s  acts,  taken 
together,  omtrlbute  to  plaintifTs  alleged  in- 
jury, viz.,  the  fencing  and  alleged  unlawful 
■  oil  claims,  and  the  alleged  unauthorized  as- 
stttlon  by  drt»dant  ot  Its  possession  of  the 
lands  embraced  within  the  oil  claims.  But, 
whatever  may  have  been  the  effect  of  the  oil 
filings,  and  defendant's  claims  thereundn*,  the 
right  to  orect  and  maintain  the  fences  cannot 
be  thoeby  affected.  If  tbe  defendant  may 
lawfully  oonstruct  and  matotaln  the  fences 
In  controversy  on  its  own  lands,  It  is  not 
pocelved  that  such  right  would  be  lost,  or 
tbe  fences  become  any  the  less  lawful,  be- 
cause the  defendant  may  perhaps  have  as- 
serted a  greater  right  than  It  possessed  to 
tbe  lands  covered  by  the  oil  dalms.  In  the 
first  places  thmfore,  we  shall  consider  what 
tl»  rights  of  plaintiff  and  ^fendant  are.  re- 
spectively, ooKOiiing  the  fences,  and  whether 
the  former  may  mjoin  th^r  omstruction  or 
maintenance  in  this  actitm. 

Tbe  Insufildency  of  the  evidence  to  show 
a  purpose  m  threat  on  the  pert'  of  defendant 
to  inclose  or  construct  fences  npon  public 
lands  has  been  adverted  to.  Bnt  tbe  theory 
of  tbe  decree  does  not  seem  to  be  an  actual  or 
threatened  unlawful  indosnre  of  pnbUc  lands 
the  defendant,  nor  is  the  decree  confined 
to  the  o^oining  of  such  an  Inelosure.  It 
goes  further  tban  that  It  was  broadly  stat- 
ed as  a  omclusion  of  law  that,  "so  long  as  the 


defendant  falls  to  fence  its  own  lands  sepa- 
rate and  distinct  from  the  government  land, 
tiie  latter  constitutes  a  part  of  the  open 
range,  and  defendant  has  no  right  to  Im- 
pede or  prevent  tbe  use  of  the  lands  for  such 
purposes,  except  as  might  result  from  the  in- 
elosure of  its  lands  separate  and  apart  there- 
from, to  which  it  has  possessory  or  1^1  title 
by  a  lawful  fenoew**  And  the  defendant  was 
enjoined  "from  building  or  connecting  any 
fence  or  fences  with  the  other  fences  of  the 
def^kdant  upon  the  defendantfs  own  lands 
in  sach  manner  as  to  exclude  tiie  cattle  and 
live  stock  of  the  plalnttfl  from  pasturing, 
feeding,  gradng,  or  roaming  upon"  certato 
named  government  sections,  unless  by  such 
a  fence  or  foices  the  d^endant  iriiould  In- 
cIoBe  ite  own  lands^  without  including  gov- 
ernment land.  The  mere  fact  that,  without 
inclosing  government  land,  defendant's  fences 
might  in  some  manner  exclude  tbe  cattle  of 
plahitlff  therefrom,  would  apparently  bring 
such  fences  within  tbe  operation  of  tbe  de- 
cree; and,  in  view  of  tbe  facts,  tbe  signifi- 
cance of  the  words  "In  any  manner,"  as  em- 
ployed  in  tbe  decree;  Is  not  to  be  misunder- 
stood. Thou^  tbe  situation  of  defendant's 
fences  would  not  interfere  with  the  bring- 
ing of  cattle  npon  the  government  lands  from 
any  other  direction,  or  their  grazing  and 
pasturing  lhaetm,  it  would  doubtless  Inter- 
fere wtOi  cattle  going  npon  such  land  from 
plainUtTs  premises  In  section  10.  and  hence 
they  could  not  be  maintained  under  tbe  de- 
cree, unless,  indeed,  the  defendant  should, 
by  a  lawful  fence,  separately  Inclose  ite  own 
land.  The  effect  of  the  decree,  therefore,  Is 
to  reqohre  the  d^oidant  to  allow  ite  lands 
which  are  not  entirely  and  separately  in- 
closed to  remain  a  part  of  tbe  open  range, 
subject  to  the  trespasses  of  pkUntUTs  cattle, 
or  at  least  to  refrain  from  erecting  the  ordi- 
nary barrier  to  keep  out  such  cattle.  Indeed, 
counsel  for  {rtalntiff  in  bis  brief  stetes  tbat 
the  plalntlfl  bad  tbe  unquestionable  r^t  to 
turn  bis  cattle  loose  npon  bis  own  land,  and 
let  them  roam  at  large  upon  defimdant's  sec- 
tions 9, 10.  and  16;  and  upon  all  govemmoit 
sections  and  other  sections  In  the  same  locali- 
ty, though  be  asserte,  also,  that  the  plalntUTs 
object  was  not  to  hold  or  herd  his  cattle  upon 
eitbor  of  sections  9;  15,  or  1%  but  his  object 
and  desire  was  that  bis  cattle  might  roam 
over  and  pasture  upon  government  land;  and 
In  that  connection  he  argiws  that  the  object 
ot  defendant  In  building  the  fences  In  ques- 
tion was  not  to  prevent  plaintifTs  cattle  from 
passing  over  or  feeding  npon  Ite  said  see- 
tl<ms,  but  to  prevent  them  from  going  npon 
the  neighboring  government  sections  covered 
by  tbe  oil  filings.  Bu^  as  before  observed, 
it  is  clear  that  if  lhat  was  the  object  of  the 
defendant,  the  only  effect  of  ite  fences  would 
be  to  prevent  the  cattle  of  plaintiff  from  go- 
ing upon  Budi  government  land  from  plain- 
tiff's own  pmulsra.  by  crossliv  tiie  lands  of 
defendant. 

Gases  arising  out  of  the  unlawful  indosnre 
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of  goreniment  landa  are  not  appUcable  to 
the  C8W  at  bar.  nor  do  we  find  any  analc^ 
between  tbose  caaee  and  the  case  here  under 
consideration.  Defendant  has  not  Inclosed 
gOTenunoLt  land,  and  mme  of  Ite  fOuMs  will 
prerent  or  obstract  firee  passage  or  transit 
OTBT  or  through  the  public  lands  In  ^tuestlon, 
or  tbe  rlffbt  ot  any  person  to  peaceably  ento' 
upon  the  same,  and  settle  thaeon,  or  ea- 
joy  them  In  any  manner  authorized  by  law. 
To  authorize  fbe  Interference  of  equity,  t3iwe> 
fOre,  to  restrain  such  fendng,  It  must  appear 
that  it  invades  some  legal  or  equitable  right 
of  the  plaintiff.  LlEe  erery  other  landowner, 
the  defendant  has  absolute  dominion  over  its 
own  lands,  and  it  may  make  any  legitimate 
use  of  tbem  it  sees  fit,  and,  shonld  injnzy  to 
adjoining  landowners  thoreby  result,  it  will 
be  damnum  absque  injuria.  1  Cyc.  769; 
Wood  on  Nuisances,  H  1*  8;  1  Tiffany  on 
Real  Prop.  |  285;  Wiley  T.  ConneUy  (Mass.) 
eO  N.  B.  784 ;  Lette  T.  Eessler,  54  Ohio  St 
73,  42  N.  B.  765,  40  L.  B.  A.  177 ;  Western 
■Oranlte  &  M.  Co.  t.  Knltfterbocker  (GalJ 
87  Pac.  192;  lugweraon  v.  Bailey  (Cat)  50 
Pac.  636;  tAzarus  t.  Parmly,  118  IlL 
App.  eZi. 

The  erecUtm  of  fences  for  the  purpose  ot 
annoying  a  neighbor  has  been  the  source  of 
frequent  litlgatltm,  and  by  the  great  weight 
of  authmrlty  it  is  held.  In  the  absence  of 
conlrary  stetutory  provision,  that  the  sec- 
tion by  a  landowner  upon  his  own  prmlses 
of  a  hls^  or  nnd^tly  fence  or  other  strms 
tnre,  whldi  obstructs  the  lli^t  and  air  or 
view  of  his  neighbor,  is  not  unlawful,  nor 
a  nuisance  per  se,  and  that  injunction  will 
not  lie  in  such  cases,  thoui^  the  motlTe  in 
building  tbe  fmcea  or  other  structure  may 
bare  been  malicious,  and  solely  to  annoy  the 
neighbor,  provided  the  act  la  not  otherwise 
illegal.  In  Michigan,  which  is  one  ci  the 
few  states.  In  the  absence  of  statute  pro- 
hibiting the  erection  of  so-called  "spite  fen- 
ces," holding  that  a  fence  erected  malldouft- 
ly.  and  without  any  other  purpcMe  than  to 
shut  out  light  and  air  from  a  neighbor's 
premises,  may  be  enjoined  as  a  nuisance, 
the  rule  is  confined  to  fences  which  serve  no 
useful  purpose,  and  are  erected  solely  from 
a  malldooB  motive.  But  the  principle  la 
rect^ilzed  even  In  that  stoto  that  the  mo- 
tives of  a  part7  In  doing  a  legal  act  cannot 
fterm  tbla  basis  upon  which  to  found  a 
remedy.  Allen  v.  Khiyon,  41  Hlcb.  282,  1 
N.  W.  863 ;  Knznlak  v.  KomnlnsU,  107  Mich. 
444,  6S  N.  W.  276.  61  Am.  St.  Rep.  844.  And 
the  rule  is  general  that,  In  detmnlninjt 
whether  tb«  use  one's  property  Is  or  la 
not  a  nuisance,  the  motive  of  the  party  has 
no  connection  witii  the  Injury  or  bearing 
upon  the  result  Wood  on  Nuisances  Cid 
Bd.)  {6.  It  Is  Immatwlal,  therefore,  what 
tbe  purpose  of  the  defendant  was  in  the 
erectl<m  of  Ito  fences,  if  it  was  not  unlaw- 
ful to  erect  them,  and  their  erection  did  not 
invade  or  interfere  with  some  rli^t  of  the 
plaintiff.  It  was  indicated  In  the  argument 


on  behalf  of  defendant  that  the  object  of 
erecting  tbe  fenceB  was  to  prevent  the  tree- 
passing  of  plaintiff's  cattle  upon  defendant's 
Iffemlses,  while  the  court  found  tiiat  die 
object  was  to  exclude  such  cattle  from  tbe 
public  lands.  It  matters  not  to  our  <q;)lnlon, 
how  much  the  purpose  It  any,  to  exclude  the 
cattle  from  going  back  and  forth  between  the 
government  land  and  plaintiff's  land  entered 
into  the  construction  of  the  traces,  provided 
It  was  lawful  to  build  them,  and  plaintiff 
was  not  Injured  in  any  of  his  rights.  The 
case  of  Slaii^tw  v.  Culli^,  22  Tex.  Civ.  App. 
578.  55  S.  W.  182,  presents  some  features 
closely  analogous  to  13ie  one  under  considera* 
tion.  There  the  ownw  of  three  sections  of 
land,  surrounding  on  tbe  north,  east,  and 
south  a  section  owned  hr  tbe  plaintiff,  was 
proposing  to  erect  fences  along  the  outside 
boundary  of  each  of  his  three  sections.  wIil<A 
would  Borate  the  plaintiffs  section  from 
another  section  owned  by  him  in  the  some 
Inunediato  vldnity,  upon  which  there  was  a 
siqiply  of  water,  axid  would  also  prevent  the 
plaintiff's  cattle  v^m  his  land  and  upon  fho 
range  south  of  said  fences  from  baring  firee 
access  to  such  water.  It  was  held  that  to- 
j  auction  would  not  lie  against  such  fuoes. 
Tbe  court  said :  "Ai^llee  bad  "a  right  to 
fuce  bis  sections,  and  unless  be  Included 
some  ptxtlon  of  appellant's  lands  by  ceoss- 
Ing  at  tbe  comer  more  than  the  fence  rested 
uprai,  he  had  the  right  to  fmce  It  as  he  pro- 
posed."  In  that  ease  plalntUTs  land  was 
protected  on  the  west  tg^  a  fmce  of  which 
be  waa  a  Joint  owner,  and  tbe  defendant  was 
not  proposlzv  to  build  fttices  entirely  around 
his  tbree  aecmaaB  separately,  but  only  vfion 
one  side  of  each  section,  wbldk  with  plain- 
tiff's west  fence  would  bring  tbe  tatter's 
section  and  tbe  defendant's  sections  within 
the  same  inclosnr&  In  ttie  case  at  bar  pUUn- 
tUTs  land  Is  not  bnra^  Into  a  common  In- 
closure  with  land  of  defOndant 

Plaintiff  omteesedly  has  no  right  to  re- 
quire that  his  cattle  be  pwmitted  to  cross  . 
defendant's  land  adjoining  his  premiees.  un- 
less tiut  right  flows  from  the  right  which 
h^  as  well  as  othOTS,  have  by  the  Implied 
Ucoue  di  the  government  to  allow  his  cat- 
tie  to  grace  and  pasture  upon  the  public 
domain,  since  tiiat  is  tbe  only  ri^t  whldi 
be  either  alleges  or  relies  upon.  It  Is  im- 
portant tfa^r^re,  to  Inqnire  into  tbe  natnre 
ot  that  right  It  is  to  be  remonbered  that 
the  platotlff  claims  no  special  privilege  In 
respect  to  the  public  luida  not  possessed  by 
every  other  person  in  tbe  same  situation. 
The  sole  rijght  asserted  by  the  platotlff  is 
the  privilege  of  free  pasturage  uptm  the 
public  domain.  The  Suinone  Court  of  the 
United  States,  in  discussing  that  privilege 
In  the  case  of  Buford  r.  Houte,  183  V.  S. 
r20,  10  Sup.  Ot  805,  83  L.  Ed.  618.  said: 
'  We  are  of  (pinion  that  thoe  Is  an  implied 
license,  growing  out  of  the  emtom  of  nearly 
a  hundred  years,  tiiat  tiie  public  lands  of  the 
United  States,  especially  those  to  which  tbe 
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DntlTe  gratsM  are  adapted  to  the  growtb 
and  fattenlns  of  domestic  ^nimiiiM,  shall  be 
free  to  tbe  people  who  seek  to  nee  them  where 
tb^  are  left  open  and  nnlncloBed,  and  no 
act  of  gOTeminent  fwbida  this  vne.  •  *  • 
Tbe  gormunent  of  tbe  United  States,  In  all 
its  brancbes,  baa  known  of  this  use,  bas 
never  forbidden  It,  nor  takm  any  st^  to 
arreat  It"  And  again:  "Brerybody  naed 
tbe  open  nnlnclosed  country,  which  produced 
nutritious  grasses,  as  a  public  common  on 
whlcb  tbelr  horses,  cattle,  bogs,  and  sheep 
could  run  and  graze."  This  privilege  or  right 
of  pasturage  upon  tbe  public  lands  of  the 
government,  which  are  left  open  and  nnln* 
closed,  and  are  not  reswved  or  set  apart 
tbr  other  public  nses,  Is  common  to  all  who 
may  wish  to  enjoy  It  It  la  not  a  apedaX 
privilege  conferred  upon  one  person  or  a 
few  persons.  No  Individual  has  any  greater 
right  than  another  to  herd  his  live  stock  up- 
on such  lands,  or  to  allow  them  to  roam 
at  large  thereon.  The  plaintiff  and  defend- 
ant are  no  more  licensees  of  the  govemmoit 
in  that  respect  than  any  other  person  who 
may  seek  the  benefit  of  the  pasturage  upon 
tbe  public  lands  under  consideration  in  this 
case.  Priority  of  use  as  to  such  pasturage 
does  not  create  a  priority  of  right  Mc- 
ainnis  T.  Freldman  (Idaho)  17  Pac.  635.  By 
the  tadt  acqnleecence  of  the  government  in 
such  nse  of  Itb  public  lands,  that  whlcb  might 
otherwise  be  a  technical  trespass  Is  rendered 
lawful.  No  title  to  the  lands  themselves  Is 
thereby  acquired.  Indeed,  generally  a  license 
as  to  realty  cloea  not  operate  to  create  a  title 
to  tbe  land  In  tbe  licensee,  bnt  merely  as  an 
exemption  from  liability  for  acts  whlcb 
would  offaerwlse  be  a  violation  of  the  rights 
of  the  licensor.  18  Ency.  Law  (2d  Ed.)  1127, 
112S.  The  government  might  withdraw  its 
consent  to  such  use  of  its  lands  by  the  pub- 
lic at  any  moment  It  has  done  so  from 
time  to  time  aa  to  tbe  public  domain  In 
various  sections  of  tbe  country.  In  resorvlng 
the  same  for  other  public  uses,  and  prohibit- 
ing tbe  pasturing  of  live  stock  thereon,  or 
Allowing  the  same  only  under  certain  pre- 
scribed regulations.  U.  S.  v.  Tygh  Tall^ 
L.  A  L.  S.  Co.  (0.  O.)  76  Ted.  6»8 ;  Camfleld 
V.  U.  S.,  107  n.  S.  618,  17  Sup.  Ct  864.  42 
L.  Ed.  260. 

Now  the  right  or  privilege  of  pasturage 
upon  open,  nnlnclosed  and  imreserved  public 
lands  does  not  depend  upon  the  ownership 
of  neighboring  lands,  nor  does  such  owner- 
ship, as  we  understand,  confer  any  peculiar 
or  greater  privileges  in  respect  to  such  right 
of  pasturage.  But  the  position  assumed 
by  the  plaintiff  seems  to  be  that  because  he 
has  secured  title  to  a  quarter  section  In  a 
la^  unsettled  territory,  whlcb  he  desires  to 
use  in  connection  with  nnlnclosed  public 
lands,  he  may  so  far  demand  that  bis  prem- 
laes  be  rendered  accessible  from  the  public 
lands  as  to  control  by  Injunction  the  erec* 
tlon  of  fences  otherwise  lawful  upon  Inter- 
vening lands,  whlcb  have  passed  into  pri- 
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rate  ownership.  We  ara  aware  of  no  prin- 
ciple upon  which  that  jwsltlon  can  be  main- 
tained. So  long  as  the  private  owner  per- 
mits his  land  to  remain  open,  no  donbt  the 
plaintiff's  cattle  while  running  at  large  might 
graze  thereon  without  rendering  him  liable 
in  trespass  therefor.  But  such  private  own- 
er would  clearly  be  entitled  to  prevent  such 
Incursions  of  plalntifTs  cattle  by  the  building 
of  a  fence,  and  we  think  there  Is  no  rule 
which  In  such  case  requires  the  landowner, 
if  he  fence  at  all,  to  thorougbly  inclose  bis 
land  by  a  lawful  fence.  Falling  to  so  In- 
close his  land,  he  might  not  be  able  to  re- 
cover damages  for  tbe  trespass  of  cattle  oc- 
curring In  consequence  of  such  failure,  but 
so  far  aa  the  mere  right  to  build  fences  on 
bis  land  Is  concerned,  he  Is  not  prohibited 
by  any  law  or  rule  that  we  are  aware  of 
from  building  a  fence  along  one,  or  two,  or 
three  sides  of  his  premises,  or  through  the 
center  thereof,  or  upon  any  other  part  of 
bis  land,  if  he  so  chooses,  unless  by  so  doing 
he  invades  some  right  of  anottier,  or  violates 
some  public  statute. 

We  perceive  no  ground  for  the  distinction 
In  this  case  made  by  tbe  decree  between  a 
fence  separately  Inclosing  d^endant'a  land 
and  a  fence  upon  one  side  thereof  only.  We 
are  unable  to  understand  why  tbe  defendant 
may  not  by  a  single  line  of  fence  upon  its 
own  land  protect  the  same  from  the  en- 
trance thereon  of  plaintiff's  cattle.  If  such  a 
fence  is  deemed  proper  or  sufficient  to  af- 
ford such  protection,  or,  Indeed,  whether  it 
be  or  be  not  deemed  sufficient  for  that  pni^ 
pose.  Since  such  a  fence  would  violate  no 
statute,  and  would  In  no  greater  degree  pre- 
vent the  access  of  plaintiff's  cattle  thereon 
than  a  fence  entirely  surromidlng  defendant's 
land,  what  rl^t  baa  Uw  plaintiff  to  cmn- 
plalta,  who  baa  no  ri^t  or  easement  in  audi 
land  of  tbe  dafttidant?  Vpoa  what  principle 
may  he  require.  In  the  protection  of  his  sup- 
posed right,  that  the  defendant  rmder  it  all 
the  more  Imposidbie  for  hia  cattle  to  cross 
tbe  defendant's  prem  Ires  1^  bnUdlng  a  fence, 
not  alone  on  one  aide,  but  on  all  sides  therft- 
of?  If  the  defendant  may  prevent  the  cat- 
tle of  plaintiff  frtnn  mtwlng  upon  or  erose 
Ing  its  adjoining  landa  by  snrronndlng  It 
with  a  fmce,  there  aeons  to  be  no  reason 
why  be  may  not  do  so,  or  attempt  to  do  so, 
by  a  fence  on  one  side  only.  If  tbe  defend- 
ant owes  no  duty  to  the  plaintiff  to  leave  Its 
land  open  for  the  passage  of  plaintiff's  cat* 
Ue,  how  can  the  plaintiff  complain  If  de- 
fendant chooses  to  bnild  the  single  Ibie  of 
fence,  rather  than  to  more  fully  protect  Its 
premises  by  bringing  It  within  a  lawful  in- 
closure?  Suppose  the  plaintiff  owned  In  fee- 
simple  titie  the  lands  that  are  now  pub- 
lic, upon  what  principle  could  he  require  the 
defendant  to  refrain  from  erecting  the  fences 
In  question?  If  tbe  defendant  should  desire 
to  construct  a  residence  or  ranch  bnildlogs 
upon  either  of  sections  0,  10,  or  16,  and 
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would  be  satisfied  to  buHd  a  fence  on  three 
sides  thereof,  It  would,  under  the  decree,  be 
prohibited  from  so  doing;  but  solely  on  the 
demand  of  the  plaintiff  it  would  be  required 
to  erect  perhaps  a  useless  fence,  separately 
and  entirely  Inclosing  the  section,  not  be- 
cause the  plaintiff  haa  acquired,  or  expects 
to  acquire,  any  interest  In  or  easement  on 
such  section,  but  merely  for  the  reason  that 
he  has  a  right  to  allow  his  cattle  to  grase 
upon  other  neighboring  sections. 

In  a  caae  brought  t^y  the  government  to 
enjoin  the  unlawful  indoaure  of  public 
lands,  where  fences  bad  been  erected  upon 
the  defendant's  land  surrounding,  with  much 
of  his  own  land,  a  large  number  of  alternate 
aectloDS  of  government  land,  It  was  suggest- 
ed that,  though  the  private  owner  might  have 
fl^arately  fenced  In  the  odd-numbered  Bec- 
tloDB  which  he  owned,  and  the  renilt  would 
be  to  practically  exclude  the  goronment 
from  ita  sections,  that  fact  did  not  antborlie 
thfi  making  of  ttie  Indosnre  there  In  Ques- 
tion. Camfleld  t.  tT.  8.,  167  U.  S.  SiS,  17 
Sup.  Ct  861,  42  L.  Bid.  260.  In  such  a  case 
some  reason  tor  the  distinction  between  sepa- 
rately inclosing  one's  own  sections,  and  by 
a  single  line  of  fence  surrounding  a  large 
body  of  c<nttlgnons  land,  some  of  which  be- 
i<»ifs  to  ttie  gOTsnuoent,  is  apparent.  Bnt 
the  situation  In  the  case  at  bar  Is  altt^iether 
dllferent  Here  thore  Is  no  necesiMly  or  rm- 
son  wbatevra-,  as  it  ^>pears  to  os,  f or  such 
a  distinction.  Even  where  tiie  unlawful  In- 
dosnre of  public  lands  in  vialatlon  ot  the 
statute  is  involved,  it  was  said  In  the  case 
last  above  dted  that,  "so  long  as  the  Individ- 
ual proprietor  confines  his  Indosnre  to  bis 
own  land,  tiie  government  has  no  right  to 
complain,  since  he  Is  enttUed  to  the  complete 
and  exclusive  enjoyment  of  It,  regardless  of 
any  detrlmoit  to  his  neighbor."  And  in 
Potts  V.  TT.  a,  114  Fed.  62,  61  O.  a  A.  078, 
it  was  held  by  the  United  States  Olrcult 
Court  of  Appeals  for  tbe  Ninth  Circuit  that 
It  was  error,  upon  an  Indictment  for  unlaw- 
fully Inclosing  public  land,  to  Instruct  broad- 
ly that  a  fence  built  by  a  person  upon  bis 
own  land  was  unlawful.  If,  In  effect.  It  In- 
closed and  shut  out  the  public  from  any 
part  of  the  public  domain;  but  that  the  ques- 
tion to  be  submitted  to  the  Jury  was  wheth- 
er the  defendant  Intended  his  fences  to 
prevent  or  obstruct  any  person  from  peace- 
ably entering  upon,  or  establishing  a  set- 
tlement or  residence  upon,  the  tract  of  pub- 
lic land  described  In  the  Indictment 

In  the  case  at  bar  no  statute  appears  to 
have  been  violated,  and  the  question  is  not 
whether  the  defendant  Intended  to  deprive 
the  plaintiff  of  some  right  possessed  by  him, 
but  whether  Its  acts  do  In  fact  Invade  any 
such  right  If  no  such  right  is  Interfered 
with,  the  motive  or  purpose  of  the  defendant 
Is  dearly  Iiymaterial. 

It  follows  that,  as  the  fences  of  defendant 
alrwdy  wsctsd,  or  pwptmA  to  be  oected, 


BO  far  as  disclosed  by  the  evidence,  will  not 
in  any  unlawful  or  lmpro[>er  manner  exclude 
plaintiCTs  cattle  from  the  public  lands,  or  the 
plaintiff  from  the  enjoyment  of  a  right  of 
pasturage  thereon,  there  Is  no  ground  for  an 
injunction  as  to  fendi^.  In  placing  our  de- 
cision as  to,  the  fendng  upon  the  grounds 
above  stated,  we  do  not  wish  to  t>e  understood 
as  holding  that  the  plaintiff's  rights  are  such 
as  would  or  would  not  entitle  blm  to  main- 
tain a  suit  to  enjoin  the  actual  exclusion  by 
defendant  of  his  cattle  from  the  public 
domain.  By  the  decree  In  this  case,  the  de- 
fendant Is  enjoined  from  dalmlng  any  right 
to  the  government  laods,  or  any  portion  there- 
of, by  reason  of  oil  flUngs  previotisly  made, 
or  caused  to  be  made,  by  defendant  for  the 
purpose  of  excluding  plaintlfTs  cattle  from 
pasturing  or  ranging  thereon,  or  for  the 
purpose  of  applying  any  portion  of  the 
same  to  defendant's  exclusive  use.  Though 
notice  had  been  served  on  plaintiff  to  keep  his 
catUe  off  of  the  lands  covered  by  the  oil 
filings,  and  that  the  defendant  claimed  to  be 
In  possession  of  the  same,  It  appears  that 
they  were  and  are  open  and  nulncloBed,  and 
It  Is  not  shown  that  plaintiff  was  in  fact  at 
any  time  deprived  of  the  use  of  them  for  the 
grazing  of  bis  cattle,  although  the  oil  filings 
were  recorded  early  in  June,  1902.  the  notice 
aforesaid  was  dated  Septanber  2d  following, 
and  this  suit  was  not  brought  until  two 
weeks  later.  Plaintiff  failed  to  establish  his 
allegation  that  his  cattie  had  been  driven 
from  any  of  such  lands  by  the  defendant, 
and  hence,  regardless  of  any  other  question, 
it  is  doubtful  whether  the  plaintiff  suffered 
any  injury  such  as  would  require  or  authorize 
the  protection  of  equity.  Again,  It  may  be 
seriously  questioned  whether  the  validity  of 
the  oil  claims  can  be  properly  determined  In 
this  action,  where  the  plaintiff  asserts  no 
title  to  or  interest  in  the  premises,  but  a 
mere  license,  in  common  wltii  the  public,  to 
pasture  his  cattle  thereon  while  they  remain 
unappropriated  public  lands,  and  the  persons 
In  whose  names,  respectively,  the  various 
claims  were  recorded  are  not  parties,  and, 
moreover,  where  the  court  Is  vested  with 
Jurisdiction  only  in  exceptional  cases  to  ad- 
judicate upon  contested  dalms  to  the  public 
lands  under  the  mining  laws,  other  than  to 
setUe  a  mere  question  of  the  right  to  posses- 
sion, or  to  protect  the  one  enUtied  thereto  in 
that  right 

But  the  case  In  respect  to  lands  embraced 
within  the  son^alled  "oil  filings"  can  be  dis- 
posed of  upon  much  broader  grounds,  and  we 
need  express  no  decided  opinion  upon  the 
matters  above  snggested.  If  the  defendant, 
without  right  to  the  possession  of  the  lands 
aforesaid,  should  drive  tlie  cattie  of  plaintiff 
away  from  the  same,  toe  such  Injury  to  the 
iatter's  personal  property  he  might  no  doubt 
maintain  an  appropriate  action.  Bnt  the 
Injury  or  damage,  if  any,  resulting  to  the 
plaintiff  from  an  tmaathOTlsed  or  Illegal  as- 
sertion of  the  right  to  the  ezdoilv*  posse*- 
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slon  of  the  public  lands  on  the  part  of  de- 
fendant would  be  Buffered,  not  alone  by  the 
plalntUf,  but  by  all  alike  whose  live  stock 
graze  In  that  locality,  or  who  seek  to  enjoy 
the  pasturage  afforded  by  the  gruses  upon 
such  public  lands.  The  Injury,  In  other 
words,  would  be  an  injury  to  the  public,  and. 
If  a  nuisance  at  all,  a  public  nuisance,  some- 
what like  the  obstruction  of  a  highway  or  the 
Interfo^ce  with  public  travel  thereon.  And 
It  la  an  elementary  principle  that  private  per- 
sons, seeking  the  aid  of  equity  to  restrain  a 
public  nuisance,  must  show  some  special 
injury  peculiar  to  themselves,  aside  from  and 
Independent  of  the  general  injury  to  the 
pubBc.  1  High,  InJ.  (3d  Ed.)  9  762 ;  Wood  on 
Nuisances  (2d  Ed.)  fi  G45 ;  21  Ency.  L.  (2d  Ed.) 
TOO;  Kuehn  v.  CI^  of  Milwaukee,  83  Wis. 
BS3,  53  N.  W.  012,  18  L.  R.  A.  553;  Eugs.  v. 
Pe<^ham,  11  R.  I.  210;  IlUnola,  etc..  Canal 
Oo.  T.  St  Louis,  2  Dili.  70,  Fed.  Cas.  No. 
7.007;  Steamboat  Co.  v.  Railroad  Co.,  46  8. 
a  827,  24  S.  E.  837,  33  L.  R.  A.  541,  57  Am. 
St  Rep.  688;  Beybum  v.  Sawyer  (N.  0.)  47 
8.  E.  761,  65  L.  R.  A.  030.  And  an  Injury, 
to  be  special,  must  differ  In  kind,  and  not 
merely  in  extent  and  degree,  from  that  which 
the  general  public  sustains.  Steamboat  Co. 
V.  Railroad  Co.,  supra.  "By  common  Injury 
Is  meant  an  Injury  of  the  same  kind  and 
character,  and  such  as  naturally  and  neces- 
sarily arises  from  a  given  cause,  but  not 
necessarily  similar  In  degree  or  equal  In 
amount  If  the  Injury  Is  the  same  In  kind  to 
all.  It  Is  a  common  injury,  although  one  may 
actually  be  injured  or  damaged  more  than 
another."   Wood  on  Nuisances,  S  69. 

In  the  case  of  Kuehn  v.  City  of  Milwaukee, 
supra,  an  action  was  brought  to  enjoin  the 
deposit  In  Lake  Michigan  of  garbage  collected 
In  the  ci^  of  Milwaukee^  The  plaintiff  was 
a  resident  and  taxpayer  of  the  city,  and  had 
pursued  the  avocation  of  a  flsherpian,  occu- 
pying as  his  flsblsf  grounds  "a  place  about 
twenty  or  more  miles  square,  situated  east  of 
the  central  part  of  the  shore  line  of  the  city," 
and  the  garbage  which  was  dumped  into  the 
lake  was  driven  by  the  wind  and  waves  into 
and  upon  plaintiff's  nets,  greatly  damaging 
the  same,  and  killing  the  fish  caught  therein. 
The  court  said,  In  denying  the  plaintiff's  right 
to  maintain  the  suit:  "Any  citizen  of  the 
state  has  a  lawful  right,  in  common  with  all 
other  citizens,  to  fish  in  the  waters  of  Lake 
Michigan.  Because  the  right  Is  common  to 
the  whole  public,  sucb  waters  are  a  common 
fishery.  Any  act  which  interferes  with  the 
enjoyment  of  that  right  (n  any  particular 
locality  may  be  a  nuisance;  but  if  It  affects 
all  alike  who  flsb  In  that  locality,  it  is  a 
public,  and  not  a  private,  nuisance,  and  no 
private  individual  can  maintain  an  action  In 
equity  to  enjoin  Its  continuance.  This  Is 
el^nentary  law,  recognized  and  enforced  by 
all  courts." 

Plaintiff's  ownership  of  land  In  the  vicinity 


of  these  public  lands  cannot  be  held  to  rendw 
the  injury  to  bim  special  or  different  from 
that  suffered  by  the  public  generally,  for  the 
reason  that  such  ownership  confers  upon  him 
no  peculiar  right  to  the  enjoyment  of  the 
public  pasturage,  nor  any  greater  right  If 
any,  than  that  possessed  by  those  who  own 
no  land  to  object  to  the  unauthorized  asser- 
tion of  a  right  to  the  exclusive  possession  of 
such  public  lands.  Not  only  Is  the  plaintiff 
without  title  to  or  Interest  in  the  lands 
alleged  to  be  public,  but  he  has  not  sought  to 
enter  or  appropriate  any  of  them,  nor  any 
part  thereof,  under  any  of  the  public  land 
laws.  We  think  it  ml^t  be  difllcult  there- 
fore, upon  any  recognized  principle,  for  the 
plaintiff  to  establish  a  right  in  himself  to 
enjoin  the  allied  acts  and  threatened  acta  of 
the  defendant  as  to  those  lands.  Treating 
the  lands  as  unappropriated  public  lands, 
neither  the  plaintiff  nor  the  defendant  could 
maintain  a  suit  to  restrain  the  other  from 
allowing  his  cattle  or  live  stock  to  graze 
thereon.  Buford  v.  Houtz,  133  V.  S.  820,  10 
Sup.  Ct  305,  33  L.  Ed.  618;  McGlnnls  r. 
Freidman  (Idaho)  17  Pac.  635.  If  it  be  con- 
ceded that  an  injunction  would  lie  to  re- 
strain the  driving  of  one's  cattle  from  public 
lands  (which  question  need  not  be  decided), 
that  la  not  the  decree  In  the  case  at  bar,  nor 
would  tbe  established  facts  authorize  an  in- 
junction forbidding  the  driving  of  plaintiff's 
cattle  from  the  lands  in  question,  since  no 
sudi  driving,  actual  or  threatened,  was 
shown.  The  notice  served  upon  the  plain- 
tiff contained  a  threat  merely  to  prosecute 
him  for  damages  for  any  trespasses  com- 
mitted upon  the  lands  by  his  cattle,  and  It 
would  seem  that  for  any  possible  Injury  re* 
aultlt^  from  an  overt  act  on  the  part  of  de- 
fendant to  exclude  plaintiCTs  cattle  from  the 
open  and  unlnclosed  public  lands,  his  ronedy 
at  law  would  be  entirely  adequate;  it  not 
appearing  that  the  defendant  Is  insolvoit 
Certainly,  if  tbe  lands  are  in  fact  public 
lands,  subject  to  pasturage  by  tbe  public, 
plaintiff  may  use  them  for  that  purpose  as 
well  as  defendant  or  any  other  person,  and  he 
could  successfully  defend  against  an  action  of 
trespass,  should  It  be  brongbt  against  him  on 
account  of  that  use. 

We  are  therefore  of  the  opinion  that  there 
is  no  ground  for  the  Injunction  as  awarded  in 
this  case,  either  as  to  the  fencing  or  In  re- 
spect to  the  lands  said  to  be  covered  the 
oil  claims.  The  Judgment  will  be  rerersedt 
and  the  cause  remanded. 

BEARD,  J.,  and  OABPBNTBB,  District 
Judge,  concur. 

VAN  OR8DBL.  J.,  did  not  alt,  having  tor- 
merly  been  counsel  in  the  cause,  and 
CHARLES  B.  CARPENTER,  Judge  of  the 
SeocHid  Jndldal  district,  was  called  In  to  alt 
in  his  stead. 


Digilized  by 


372 


S3  PACIFIC 


&S1P0BTBB. 


(Wya 


CAIJtAHAN  r.  B.  O.  BOUCK  &  CO. 
{Boptmnt  Court  of  Wyrailnc.  Dec  16,  1905.) 
L  Wbit  or  KnoB — Pbuuvftionb— Bizx  or 

BXCEFTIONB. 

Where  the  certificate  of  the  trial  Jodge 
attached  to  a  bill  of  exceptions  did  not  recite 
tliat  the  bill  contained  all  the  eridence  given 
In  the  eaa&  mich  d^ect  raised  a  presumption 
that  the  bfll  wai  not  complete,  and  that  por- 
tions of  the  eridence  were  omitted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cult  Diff.  Appeal  and  Error,  H  ^16>  2917, 
3800.] 

2.  Saux— Recobd— QtTEBTions  Pbbbentcd  roB 
Rkvibw. 

WhOTe  the  certificate  to  a  bill  of  exceptions 
did  not  recite  that  the  bill  contained  all  the 
evidence,  the  bill  was  fatally  defective,  and 
would  not  aothoriae  the  review  of  any  errors 
depending  on  the  suf&ciencf  of  the  evidence. 

[Ed.  Note. — For  casee  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  fS  2910,  2017.] 

8.  BXCBFTIORB,  Bni.  Or-AlUHDlfK»T  AFTER 
TTKM— MlNUTM. 

Where  a  bill  of  exceptions  was  filed  during 
a  term,  after  the  term  lias  expired  the  trial 
court  loses  control  of  the  record,  and  the  bill 
cannot  lie  amended  or  corrected  except  from 
memoranda  or  minutes  in  the  posseasitm  ni  the 
court  or  Judge,  such  as  would  authorise  tlie 
entry  of  a  nunc  pro  tunc  order  amending  or 
correcting  any  part  of  the  record. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Gent.  Dig.  Bnxptions,  Bill  of,  I  110.] 

4.  Saux. 

Where,  In  pursuance  of  time  given  for  that 
purpose,  a  bill  of  exceptions  is  presented  after 
tlie  ternL  and  is  then  signed  and  filed,  it  becomes 
a  record,  subject  to  amendment  and  correction 
in  the  same  manner  only  as  a  record  after  the 
term. 

[Ed.  Note. — For  cases  In  point,  see  vol.  21, 
Cent.  Dig.  Exceptions,  Bill  of,  {  110.] 

B.  Writ  or  BbrOb  — Bnx  of  ExcsFTions  — 
AuENDiixirT  in  Appellatb  Ooubi. 

When  a  bill  of  exceptions  is  signed  and 

filed,  the  appellate  court  has  no  Jurisdiction  to 
correct  or  amend  it;  such  Juriadiction  being 
vested  only  in  the  conrt  where  the  record  was 
made. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Cent.  Dig.  Ai^^  and  Error,  H  2816-2818 ;  voL 
21,  Cent  Dig.  Bzceptioos,  BIH  of»  |  108.] 

6.  ExoEPTiONB,  Bill  oi^Dsraor  m  Cebtifi- 

CATE, 

The  omission  of  the  certificate  to  a  bill 
of  exceptions  to  state  that  the  bill  contains  all 
the  evidence  Is  a  defect  in  the  bill  itself. 

CEd.  Note.^ — ^For  eases  In  point,  seo  nL  21, 
Gent  Ihg.  Exceptions,  Bill  (H^  |  04.] 

7.  Wbit  of  Bbbob— Wikbdeawai*  of  Bair- 

IiAOBBS. 

Where  the  failure  of  a  bill  of  exceptions 
to  cmtain  a  certificate  that  It  conteJned  all  the 
evidence  was  the  result  of  negl^nce  of  counsel 
for  plaintiff  in  error,  and,  thongh  promptly 
called  to  their  attention  by  motion  to  strike 
the  bill  from  the  files,  no  steps  were  taken  to 
have  it  corrected,  nor  any  showing  made  either 
that  the  bill  contained  all  the  eridence  or  that 
the  trial  court  had  tn  its  possessloii  any  record 
on  which  the  amendment  could  be  made  if  the 
bill  was  returned,  the  request  of  plaintiff  in 
error  to  withdraw  the  bill  for  correction,  made 
in  response  to  a  motion  to  dismiss  the  proceed- 
iogs  in  error,  will  denied. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent  IMg.  Appeal  and  Brror,  {  2^] 


Error  to  District  Conrt.  Natrona  Coonty; 
CtaarlM  D.  Carpenter,  Judge. 

ActlOD  b7  John  Callahan  acalnst  B.  O. 
Uoudk  &  Ca,  a  copartnership.  A  Jodi^nent 
was  roidered  In  favor  of  defoidantB,  and 
plaintiff  brings  error.  On  motion  to  strike 
the  bill  of  exceptlona  and  dlBmlas  tbe  proceed- 
ings. Granted. 

Bntier  &  Hagens,  for  plaintiff  In  error. 
Norton  &  Moody  and  L.  B.  Armstrooi^  for 

defendant  in  error. 

TAN  ORSDEL.  J.  Tbls  action  was  brought 
by  the  plaintiff  In  error  against  the  defendant 
in  error  In  the  district  court  of  Natrona  coun- 
ty for  the  recovery  of  a  reward.  The  cause 
was  tried  to  the  court,  and  judgment  was 
entered  for  the  defendant  The  errors  as- 
signed cannot  be  considered  unless  the  evi- 
dence is  In  the  record  by  a  proper  bill  of  ex- 
ceptions. The  bill  of  exc-eptlons  was  signed 
by  the  trial  Judge  and  filed  with  the  cleric 
of  the  district  court  on  May  IS,  1005.  The 
IKtltion  in  error  was  filed  in  this  court  on 
May  17th,  but  the  original  papers  contain- 
ing the  bill  of  exceptions  were  not  filed  here 
until  October  2l8t  On  August  Slst  coan- 
ael  for  defendant  filed  a  motion  to  strike  the 
bill  of  exceptions  from  ttie  files,  for  the  rea- 
son that  the  trial  judge  had  not  certified 
that  it  contained  all  the  evidaice  given  in  the 
cause.  On  September  18th  counsel  for  plain- 
tiff filed  a  motion  sn^estlng  a  diminution  of 
the  record,  and  asking  permission  to  with- 
draw the  bill  of  exceptions,  for  the  pnrpoM 
of  having  the  certificate  of  the  trial  judge 
amended.  The  propriety  of  granting  the  re- 
quest to  withdraw  the  bill  is  the  flnt  qnefr 
tion  that  requires  consideration. 

Nowhere  does  it  appear  In  the  bill  of  ex- 
ceptions, or  the  certificate  of  the  trial  Judge 
attached  thereto,  that  the  bill  oontalna  all 
the  evidence  given  In  the  cause.  This  defect 
raises  the  prefiuiiiptioD  that  the  bill  Is  not 
complete,  and  that  portions  of  the  evidoice' 
hare  been  omitted.  Where  the  error  assign- 
ed Is  that  the  Judgment  Is  not  supported  by 
sufficient  evidence,  a  bill  of  exceptions  with 
portions  of  the  evidence  omitted  will  be  no 
more  effectual  on  appeal  than  no  bill  at  all. 
In  eltbra*  case  this  court  will  assume  that  the 
evidence  given  in  the  cause  was  sufficient  to 
support  the  Judgment  The  Mil  of  excep- 
tions in  this  case  la  therefore  fatally  defect- 
ive, and  will  not  antborlse  the  consideration 
of  any  of  the  errors  assigned,  all  of  which 
depend  upon  the  sufficiency  of  the  evidence. 
Section  8740,  Rev.  St  1889,  proTldes:  "The 
party  objecting  to  the  decision  must  except 
at  the  time  the  decision  Is  made;  and  time 
may  be  given  to  rednce  the  uc^ttlon  to  writ- 
ing bat  not  beyond  the  first  day  of  the  next 
succeeding  term."  Until  the  time  allowed  by 
the  court  for  the  presentation  of  the  bill  of 
exceptions  has  expired,  the  bill  Itself  or  sup- 
plemental bills  may  be  presented  by  counsel 
for  the  ocmaideratlon  of  the  court  But  when 
the  time  allowed  for  the  presentation  of  the 
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UU  expires.  counBel  loses  control  of  It,  and 
csDDAt  of  his  own  motion  make  any  farther 
riianges,  bnt  might  dooMless  suggrat  to  the 
Miirt  any  amendments  or  corrections  neces- 
lary  to  make  It  speak  the  truth.   When  the 
bill  of  exceptions  Is  signed  by  the  trial  Judge 
lud  filed.  It  then  becomes  a  part  of  the  rec- 
ord, and  can  only  be  amended  or  corrected 
In  the  manner  ivoTlded  by  law  for  the 
amendment  or  correction  of  any  other  part  of 
tbe  record.    Helnsen  t.  Lamb,  117  III.  548, 
7  N.  R  75.    During  the  term  at  which  the 
trial  occurs  and  the  Judgment  Is  entered,  the 
entire  record  Is  within  the  possession  and 
control  of  the  court.   Tbe  bill  of  exceptions 
being  a  part  of  the  record,  and  within  tbe 
control  of  tbe  district  court  during  tbe  term, 
If  It  be  presented  and  signed  during  the  term, 
may  be  amended  or  corrected  by  the  trial 
jadge  from  his  own  recollection,  or  upon  bis 
own  motion,  or  upon  the  motion  of  counsel, 
the  same  as  any  other  part  of  the  record  may 
be  amended  or  corrected  during  term.  Af- 
ter the  term  has  expired,  however.  If  tbe  bill 
bus  been  signed  and  filed  dnring  the  term, 
the  trial  court  loses  control  of  the  record, 
and  the  bill  of  exceptions,  as  part  of  the  rec- 
ord, cannot  then  be  amended  or  corrected  from 
the  memory  of  witnesses  or  tbe  mere  recol- 
lection of  the  trial  Judge,  hut  only  npon 
minutes  or  memoranda  in  the  possession  of 
tbe  court  or  Judge,  such  as  would  authorize 
the  entry  of  a  nunc  pro  tunc  order  amending 
or  correcting  any  other  part  of  the  record; 
and  when,  In  pursuance  of  time  given  for 
that  purpose  under  tbe  statute,  a  bill  of  ex- 
ceptions is  presented  after  tbe  term,  and  it 
is  then  signed  and  filed,  It  becomes  a  record 
subject  to  amendment  and  correction  Ih  the 
same  manner  only  as  a  record  after  tbe  term. 
In  the  case  of  Selg  t.  Long  et  al.,  72  Ind. 
IS,  appellant  sought  to  amend  a  bill  of  ex- 
ceptions after  the  close  of  tbe  term  In  which 
the  bill  was  signed  and  filed  by  Incorporat- 
ing therein  tbe  clause,  "and  this  is  all  tbe 
evidence  given  In  the  cause."  Elliott,  J., 
rendering  the  opinion,  said :  "There  could  be, 
Id  the  case  of  such  an  omission  as  that  de- 
scribed, nothing  by  which  to  amend,  for  at 
no  time  was  any  record  made,  nor.  In  truth, 
was  any  Intended  to  be  made,  of  the  clause 
nmr  sought  to  be  declared  part  of  tbe  bill. 
The  right  to  direct  any  amendment,  of  the 
general  character  of  that  proposed  by  ap- 
pellant to  a  bill  of  exceptions  after  tbe  close 
of  a  term  Is  a  very  doubtful  one.  If,  Indeed, 
It  exists  at  all,  and  certainly  such  an  amend- 
ment as  that  here  insisted  upon  cannot  be 
allowed."    In  Kirby  v.  Bowland,  69  Ind. 
290,  it  was  said:   "A  court  may  record  a 
fact  nunc  pro  tunc — that  Is,  If  tbe  fact  ex- 
isted then,  It  may  record  It  now — bnt  it 
cannot  record  a  fact  now  which  did  not  ex- 
ist then,  and  there  must  be  some  record, 
note,  entry,  or  minute  of  some  kind  on  which 
to  base  It  connecting  it  with  tbe  case."  In 
Illinois  the  following  rule  is  announced  re- 
lating to  the  amendment  of  a  bill  of  excep- 


tions as  part  of  a  record  after  term:  "The 
amendment  must  be  shown  by  the  produc- 
tion of  some  note  or  memorandum  from  the 
records  or  quasi  records  of  the  court,  or  by 
tbe  judge's  minutes,  or  from  some  entry  In 
some  book  required  to  be  kept  by  law,  or  In 
the  papers,  or  on  file  In  tbe  cause.  It  cannot 
be  determined  from  tbe  memory  of  witnesses 
or  the  recollection  of  tbe  Judge  himself." 
Tynan  v.  Welnhard,  153  III.  598,  38  N.  E. 
1014 ;  Supreme  Lodge  Knights  and  Ladles  of 
Glenwood  v.  Annie  Albers,  106  111.  App.  85. 
In  Scblesslnger  v.  Cook,  8  Wyo.  484,  58 
Pac.  757,  this  court.  In  considering  a  motion 
to  strike  the  bill  of  exceptions  from  the  rec- 
ord ;  said :  "If  in  fact  tbe  order  under  con- 
sideration was  made  after  the  term  was 
closed,  we  think  it  entirely  clear  that  It 
was  void.  When  the  term  ended,  the  court 
lost  it  plenary  power  over  the  Judgments 
and  records  of  that  term,  and  they  could  be 
changed  only  In  the  manner  and  by  the 
methods  provided  by  law.  This  Is  the  rule 
at  common  law,  and  Is  quite  generally  fol- 
lowed in  this  country." 

Since  the  bill  of  exceptions  when  signed 
and  filed  becomes  a  part  of  the  record.  It 
can  only  be  corrected  or  amended  by  the 
court  where  such  record  was  made.  No  such 
power  is  vested  In  the  ap[>ellate  court  War- 
ner V.  Hutchins,  48  Neb.  672,  67  N.  W.  746. 
Neither  will  an  appellate  court  permit  a  bill 
of  exceptions  to  be  withdrawn  for  the  pur- 
pose of  amendment  or  correction  as  a  matter 
of  course;  and  especially  is  tlUs  true  where 
it  appears  that  the  failure  to  incorporate 
into  the  bill  of  exertions  or  the  certificate 
attached  thereto  all  that  la  necessary  to 
make  It  a  true  bill  Is  due  to  the  laches  of  the 
party  seeking  relief.  Macfarland  v.  West 
Side  Improvement  Ass'n,  47  Neb.  661,  06 
N.  W.  637.  The  practice  Is  likewise  well 
settled  that  when  and  under  what  dream- 
stances  a  bill  of  exertions  will  be  sent  back 
to  the  trial  court  for  correction  or  amend- 
ment are  matters  entirely  within  the  dis- 
cretion of  tbe  appellate  court.  Counsel 
for  plainticr  in  error  should  remember  that 
this  is  their  own  bill  of  exceptions,  and  that 
it  was  their  duty  to  ipresent  to  the  trial 
Judge  for  allowance  a  true  bill.  Tbe  certifi- 
cate for  the  signature  of  the  trial  Judge  Is  as 
much  a  part  of  the  bill  as  tbe  evidence,  and 
it  is  the  duty  of  counsel  who  present  the  bill 
to  see  that  the  certificate  Is  correct  While 
it  is  true  that  a  bill  of  exceptions  will  usual- 
ly be  returned  for  amendment  or  correction 
when  tbe  mistake  Is  due  to  some  act  of  the 
defendant  In  error  or  bis  counsel,  It  is  equal- 
ly well  settled  that  it  will  not  ordinarily  be 
returned  when  the  mistake  Is  due  to  the 
laches  of  the  plaintiff  in  error  or  his  counsel, 
though  upon  timely  application  and  satis- 
factory showing  the  court  might  in  such  case 
order  Its  return,  to  avoid  a  clear  miscarriage 
of  Justice.  In  this  case  the  omlsRlon  in  the 
bill  of  exceptions  of  a  statement  that  it  con- 
tains all  tbe  evidence  in  tbe  cause  is  the  fault 
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of  counsel  for  plaintiff  tn  error,  and  not,  as 
contended,  an  error  chargeable  to  the  trial 
Judge.  It  will  be  observed  by  a  comparison 
of  the  above  dates  that  the  motion  of  defend- 
ant In  OTOT  to  strike  the  bill  of  exceptions 
from  the  flies  was  promptly  made.  Counsel 
tor  i^alntlff  had  notice  of  the  omission  tn  the 
bill  or  certlflcate  while  the  record  was  still 
In  the  lower  court,  and  no  steps  were  taken 
to  have  the  same  corrected.  No  sffldavlt  or 
Rhowli^  of  any  kind  whatever  from  the  trial 
judge  to  before  us  to  Indicate  whether  the  bill 
does  contain  all  the  eTldence,  or  whether  the 
court  has  In  its  possession  any  mlnntes,  mem- 
oranda, or  record  upon  which  the  amendment 
sooght  could  be  made  If  the  bill  of  excep- 
tions were  returned.  We  are  left  by  counsel 
for  plaintiff  to  surmise  what  If  anything, 
conld  be  accomplished  by  the  return  of  this 
record.  This  court  Is  not  responsible  for 
the  neglect  of  counsel  In  the  preparation  of 
their  cases,  and  will  not  Indulge  needless  or 
unnecessary  neglect,  soch  as  appears  In  this 
case.  Here  the  mistake  Is  not  due  to  the 
appellee  nor  his  counsel,  nor  to  the  court,  but 
to  the  laches  of  counsel  for  appellant,  and 
no  reason  is  apparent  why  the  request  should 
be  granted. 

The  motion  of  plaintiff  to  have  the  bill  of 
exceptions  returned  to  the  trial  court  for 
amendment  is  draled.  The  motion  of  defend- 
ant to  strike  the  bill  of  exceptions  from  the 
files  Is  sustained.  The  evldrace  not  having 
been  properly  carried  into  the  record,  there 
is  no  question  presented  for  our  considera- 
tion.  The  appeal  Is  therefore  dismissed. 

POTTER,  0.       and  BEARD,  J.,  concur. 


OBAMBB  T.  MUNKRBS  St  aL 

<8aprane  Court      Wyonlng.  Dec.  16,  1906.) 

1.  Bzxxa  aud  Notm— Obdxbs— Pathkht  — 
Phoutt. 

Where  an  order  payable  to  plalntifEs  out 
of  the  proceeds  of  certain  cattle  was  to  be 
paid  after  other  claims  doe  to  defendant,  and 
at  the  time  of  defendant's  aoceptanca  the 
drawer's  indebtedness  to  him  on  account  of  a 
not*  on  which  defendant  was  a  surety  was  re- 
garded as  tiie  amount  which  defendant  had 
paid,  and  for  which  he  held  the  drawer's  note, 
that  he  was  afterwards  compelled  to  pay  his 
co-saretr  on  the  note  half  the  amount  be  col- 
lected from  the  drawer  could  not  affect  the 
rights  of  plalntlfls  in  the  funds  In  defendant's 
hands. 

2L  TBIAI/— CONTBAniOIOBT  FINDING. 

A  special  finding  will  control  as  against  a 
general  finding  when  they  ore  in  conflict;  but 
when  two  special  flndlngs  are  conflicting,  the  one 
rapporttng  the  general  finding  and  judgment 
mort  control. 

[Ed.  Note. — ^For  eases  In  point,  see  voL  40, 
CniL  Dig.  Trial,  H  SSa-SSa] 

3.  Bnu  AK9  Nona  — OBDma— AonoRS— 
Pabtiks. 

Where  an  order  fs  subject  to  the  payment 
of  other  q>eclfied  claims,  and  they  have  been 
paid,  Uw  holders,  having  no  interest  In  the  fonA 
in  Question,  are  not  necessary  parUes  to  an 
action  on  ms  order. 


4.  Apfux  —  OBJionona  nor  Raised  09 

TBIAL— DUKCIS  IN  PABTISB. 

Who*  no  objection  was  made  on  the  trial 
to  the  want  of  a  party,  and  his  interest  was 
Imon-n  to  all  the  other  parties,  it  cannot  be 
urged  first  on  appsal  that  he  was  a  necessary 

party. 

Error  to  District  Oonrt,  BherUIan  County; 
Joseph  L.  Stotta,  Judcsi 

Action  by  George  IL  Mnnkrea  awl  anotber, 
doing  business  under  the  name  of  Munkraa 
it  MattMT,  and  others,  against  Nawton  B. 
Gramor.  From  a  judgment  for  plaintUEa, 
defendant  brings  aror.  AfflrmetL 

B.  B.  Bnt^llne  and  Alvln  Bennett,  for 
plaintiff  In  error.  W.  S.  Hets,  for  defend- 
ants in  error  Munkrea  ft  Hatlwr. 

BEARD,  J.  The  defendants  in  error  Mun- 
kres  &  Mather  commenced  this  action  in  the 
district  court  of  Johnson  county,  October 
11,  1900,  against  the  plaintiff  in  error,  New- 
ton E.  Cramer,  to  recover  $1,000  alleged  to 
be  due  them  from  Cramer  upon  a  certain 
written  order.  The  case  was  transferred  to 
Sheridan  county,  and  was  tried  to  the  court 
without  a  jury,  and  judgment  was  rendered 
in  favor  of  Munkrea  &  Mather  and  against 
Cramer  for  $800,  with  Interest  and  costs. 
A  motion  for  a  new  trial  was  denied,  ex- 
ceptions taken,  and  Cramer  brings  error. 

The  circumstances  out  of  which  the  suit 
arose  are  substantially  as  fbllows:  March 
10,  1897.  one  W.  H.  Holland  entered  Into  a 
written  contract  with  certain  parties  known 
as  the  Gibson  Cattle  Company,  by  the  terms 
of  which  contract  the  cattle  company  was  to 
furnish  money  to  buy  cattle,  and  Holland 
was  to  buy,  run,  and  care  for  the  cattle  In 
Johnson  county.  The  cattle  were  to  be  the 
property  of  the  cattle  company,  and  when 
ready  for  maAet  were  to  be  shipped  by  Hol- 
land in  the  name  of  the  cattle  company. 
Holland  was  to  bear  the  expense  of  caring 
for,  feeding,  and  gathering  the  cattle;  the 
freight  and  commissions  for  selling  the  cattle 
to  be  borne  jointly  by  the  parties,  and  whea 
the  cattle  were  marketed  the  cattle  company 
was  to  retain  all  money  received  from  sales 
until  the  whole  amount  of  the  purchase 
money  should  be  paid,  and  the  residue  of 
the  profits  was  ttien  to  be  equally  divided 
between  Holland  and  the  company.  In  pur- 
suance of  this  contract  the  company  furnish- 
ed the  money,  and  Holland  bought  cattle, 
which  were  ranged,  fed,  and  cared  for  in 
Johnson  county.  On  October  23,  189T,  Hol- 
land gave  an  order  on  the  cattle  company 
to  the  First  National  Bank  of  Buffalo,  Wyo., 
tot  $1,000,  and  on  January  3,  1898,  he  gave 
another  order  on  the  company  to  said  bank 
tor  $1,000,  both  to  be  paid  out  of  his  share 
of  the  profits  of  said  cattle  business.  On 
March  7,  1898,  Holland,  being  indebted  to 
Cramer,  and  In  need  of  money  to  carry  out 
his  contract  with  the  cattle  company,  entered 
into  a  written  contract  with  Cramer,  by  the 
terma  of  which  Cramor  agreed  to  advance. 

Digitized  by 


Wyo.) 


87S 


from  time  to  time,  snch  rams  of  money 
Holland  Bbonld  need  to  run  and  care  for  said 
cattle,  not  to  exceed  the  sum  of  f 1,000,  and 
Holland  assigned  to  Cramer  all  of  his  share 
of  any  profits  that  should  accrue  to  him 
under  his  contract  with  the  cattle  company 
as  secnrlt}  for  the  amount  then  due  Cramer 
from  Holland  and  for  such  furthw  advances; 
the  principal  of  the  sum  then  due  Cramer 
from  Holland,  as  stated  In  the  contract,  being 
the  amount  paid  by  Cramer,  as  co-surety  with 
one  Redman,  on  a  note  of  Holland  to  one  Web- 
ber for  |2,000,  said  note  having  been  paid  by 
said  sureties,  each  paying  one-half  of  the 
amount  due  thereon.  This  contract  was  not 
In  any  wise  to  affect  the  two  orders  of  Hol- 
land to  the  bank,  and  it  was  further  provided 
that,  should  it  become  neceraary  for  Cramer 
to  take  hie  time,  attention,  or  services  in 
caring  for  said  cattle,  or  in  any  manner 
protecting  them,  or  in  protecting  his  interest 
In  said  contract,  he  should  have  reasonable 
compensation  for  his  services  In  so  doing. 
On  March  4,  1899,  Holland  and  Cramer  en- 
tered Into  a  supplemental  written  agreement, 
by  which  the  amount  advanced  or  to  be  ad- 
vanced by  Cramer  was  not  limited  to  fl,000, 
but  should  cover  all  sums  that  might  be  due 
Cramer,  in  addition  to  the  fl,000  provided 
for  in  the  former  contract  April  6,  1899, 
Cramer  and  Holland  entered  Into  another 
written  contract,  by  which  it  was  agreed 
that  the  cattle  should  be  gathered  and  ship- 
ped as  soon  as  possible,  and,  If  Holland 
failed  to  do  so,  then  Cramer  should  have 
the  right  to  do  so,  and  to  employ  the  neces- 
sary help  for  that  purpose.  On  the  following 
day,  April  7,  1809,  still  another  contract  In 
writing  was  entered  Into  between  them, 
which  provided  that  any  balance  remaining 
after  deducting  all  other  Indebtedness  of 
Holland  to  Cramer  from  Holland's  share  of 
the  profits  arising  from  the  transaction 
should  be  applied,  first,  to  the  payment  of 
Holland's  note  to  Cramer  for  $2^  which 
was  secured  by  a  mortgage  upon  Mrs.  Hol- 
land's real  estate,  and,  second,  Holland's 
note  to  Cramer  for  $237.58,  secured  by  chattel 
mortgage  on  certain  horses.  Thereafter  Hol- 
land executed  and  delivered  to  defendants  In 
wror  Munkres  &  Mather  an  order  In  writing 
as  follows:  "Buffalo,  Wyo.  Apr.  13,  1899. 
N.  K  Cramer,  Buffalo,  Wyoming:  Please 
pay  to  the  order  of  Munkres  &  Mather  the 
sum  of  fl,000  out  of  the  proceeds  of  a 
certain  order  which  you  bold  against  the 
Gibson  Cattle  Company.  This  order  Is  to 
take  rank  against  said  proceeds  after  the  fol- 
lowing claims  and  orders:  one  to  W.  H. 
Simms  for  about  the  sum  of  $500;  orders 
to  the  First  National  Bank  of  Buffalo  for 
the  sum  of  $2,000  and  interest;  the  notes 
and  claims  due  yourself  at  the  present  time, 
with  such  small  amounts  as  may  be  ad- 
vanced by  you  hereafter,  for  the  express 
purpose  of  caring  for,  gathering,  and  ship- 
ping the  O  T  cattle;  and  one  order  In  favor 
of  Albert  Holland  for  91,000— together  with 


the  specified  Interest  on  the  various  amounts. 
[SIgnedJ  W.  H.  Holland."  Soon  after  this 
order  was  given.  It  was  presented  by  Mun- 
kres &  Mather  to  Cramer,  who  took  it  unto 
his  possession,  and  retained  It  until  the  trial 
of  the  case  in  the  district  court  It  Is  up- 
on this  order  that  the  action  Is  based; 
Munkres  &  Mather  alleging  that  Cramer  had 
sufficient  funds  in  his  hands  to  pay  the  same 
after  paying  the  other  amounts  specified  In 
the  order,  but  refusing  to  so  do.  Cramer 
denied  that  he  bad  any  funds  belonging  to 
Holland,  or  that  should  be  applied  on  the 
order.  The  pleadings  In  the  case  are  quite 
lengthy,  and  need  not  be  set  out  here.  The 
main  Issues  In  the  case  were  the  amount  of 
Holland's  Indebtedness  to  Cramer  at  the  date 
of  the  order,  and  what  amount  of  compensa- 
tion, if  any,  Cramer  was  entitled  to  out  of 
the  funds  as  between  himself  and  Munkres 
&  Mather. 

The  district  court,  In  addition  to  finding 
generally  for  Munkres  &  Mather  and  against 
Cramer,  made  special  findings  of  fact  and 
conclusions  of  law.  The  court  found  that 
Cramer  had  In  his  possession  more  than 
$800  of  the  funds  growing  out  of  the  con- 
tract with  the  cattle  company  bel(Higlng  to 
Holland  after  paying  all  prior  and  JUBt 
claims  against  said  fund,  and  that  the  sum 
of  $800  was  due  to  Munkres  &  Mather  on 
the  order  sued  upon  at  the  time  of  the 
commencema[it  of  the  action,  and  that  there 
were  no  just  claims  against  the  same,  and 
that  Cramer  accepted  the  order  sued  upon, 
and  agreed  to  pay  It  out  of  the  proceeds 
of  the  sale  of  tbe  cattle.  The  court  further 
found  that  Cramra-  had  paid  a  certain  Judg- 
ment rendered  against  Iilm  In  favor  of  W. 
T.  Redman,  and  that  Cramer  had  earned 
$500  tn  taking  care  of  the  cattle  under  his 
contracts  with  Holland.  The  court  refused 
to  allow  Cramer  credit  for  tbe  Redman  judg- 
ment and  we  think  rightly.  Cramer  re- 
turned, as  part  of  Holland's  indebtedness 
to  him,  the  amount  he  had  paid  on  the 
Webber  note,  and  that  was  the  principle  of 
Holland's  debt  to  him,  mentioned  In  the  con- 
tract, and  was  the  amount  that  seems  to 
have  been  In  tbe  minds  of  all  of  the  parties 
when  the  order  was  given  and  accepted. 
That  was  the  amount  of  that  particular 
Item  of  Indebtedness,  as  stated  by  Cramer 
a  short  time  before  the  order  was  given, 
and  was  the  amount  deducted  In  the  settle- 
ment between  Cramer  and  Holland  about 
September  12,  1800.  The  fact  that  he  was 
afterward  compelled  to  pay  Redman,  as  co- 
surety on  the  Webber  note,  one-half  the 
amount  he  collected  from  Holland  on  that 
account  could  not  affect  the  rights  of  Mun- 
kres &  Mather  In  the  funds  In  Cramer's 
hands,  because  at  tbe  time  tbe  order  was 
given  and  accepted  Holland's  indebtedness 
to  Cramer  on  account  of  the  Webber  note 
was  regarded  as  the  amount  Cramer  had 
paid,  and  for  which  he  held  Holland's  note. 
In  fact,  this  claim  was  not  made  until  No- 
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vember  2S,  19(X!,  when  m  lupplemental  answer 
was  filed  by  Cramer,  setting  up  the  Judgment 
Up  to  the  time  that  judgment  was  rendered, 
Cramer  had  denied  all  liability  to  Redman, 
and  claimed  that  Holland's  Indebtednees  on 
account  of  the  Webba>  note  was  to  each 
of  tbem  IndlTldaally  for  the  anm  each  bad 
paid. 

Aa  to  the  matter  of  compensation.  It  la 
Insisted  by  counsel  for  Cramer  that,  Inas- 
much as  the  court  found  that  Cramer  had 
earned  9500  In  taking  care  of  the  cattle, 
he  was  entitled  to  credit  for  that  amount 
If  this  finding  is  to  be  construed  to  mean 
that  Cramer  was  entitled  to  retain  this 
amount  as  against  Munkrea  &  Mather,  then 
it  Is  in  conflict  with  the  other  special  find- 
ing that  he  had  $800  belonging  to  Munkres 
&  Mather,  on  their  order,  against  which  no 
JuBt  dalme  existed.  A  special  finding  will 
control  as  against  a  general  finding  when 
they  are  In  conflict  but  when  there  la  a 
conflict  between  two  special  findings,  one  of 
^hicb  supports,  and  the  other  conflicts  with, 
the  general  finding  and  Judgment,  the  one 
that  supports  the  Judgment  must  control- 
Warner  T.  Accident  Ass'n,  8  Utah,  481,  32 
Pac.  69G;  Larkin  v.  Upton,  144  U.  8.  10,  12 
Sup.  Ct  614,  36  L,  Ed.  330;  Redelsheimer 
V.  Miller  et  al.,  107  Ind.  486,  8  N.  H.  447. 
But  we  do  not  regard  the  findings  as  con- 
tradictory. The  view  evidently  taken  by  the 
district  court  waa  that  while  Cramer  earned 
$600  in  caring  for  the  cattle,  he  bad  waived 
hta  claim  so  f ar  aa  Hnnkres  &  Mather  were 
concerned.  There  Is  evidence  to  the  effect 
that  In  March,  about  a  month  before  the 
order  was  given  and  accepted,  and  at  a 
meeting  at  which  Mnnkres,  Holland,  Cramer, 
and  Redman,  who  states  that  he  was  repre- 
senting the  Gibson  Cattle  Company,  were 
present  when  the  number  and  value  of  the 
cattle  and  Holland's  indebtedness  were  dis- 
cussed, Cramer  stated  that  he  had  no  claim 
for  services,  and  that  all  he  wanted  was  his 
money  and  Interest  Again,  in  September, 
1890,  when  he  had  a  settlement  with  Holland, 
he  made  a  written  statement  of  the  account 
In  which  all  of  Holland's  notes  were  stated, 
with  the  Interest  on  each  computed,  and 
Including  $180.48  book  account  and  be  testi- 
fied that  he  did  not  say  a  word  at  that 
time  about  compensation  for  services.  There 
la  also  the  testimony  of  several  witnesses 
that  in  the  latter  part  of  October  or  the 
first  part  of  Novemt>er,  1809,  he  stated  that 
he  had  $800,  or  about  that  sum.  In  his 
hands,  but  as  Redman  had  sued  him,  he 
was  advised  by  his  attorneys  to  hold  It,  to 
protect  against  Redman  or  to  fight  that  suit 
There  Is  also  other  ^evidence  in  the  record 
bearing  on  this  Ques'tlon  to  which  it  is  not 
necessary  to  refer.  We  have  examined  the 
entire  evidence  with  care,  and,  while  it  Is 
somewhat  conflicting,  we  think  It  amply  sup- 
ports the  judgm^t  and  that  substantial  jus- 
tice had  been  done  between  the  parties. 

It  is  further  Insisted  by  counsel  for  plain- 


tiff in  error  that  the  cattle  company,  the 
bank,  and  other  parties  named  in  the  order 
sued  upon  were  necessary  parties  to  the 
action.  But  it  is  admitted  in  ai^ument  that 
all  of  these  parties  bad  been  paid,  and  there- 
fore had  no  interest  in  the  funds  in  question. 
As  to  Holland,  he  was  made  a  nominal 
party,  but  so  far  as  the  record  shows,  he 
was  not  served  with  summons,  but  waa 
present  and  testified  as  a  witness.  He  had 
by  the  order  in  suit  directed  Cramer  to  pay 
the  amount  of  the  order  to  Munkres  &  Math- 
er out  of  any  balance  of  funds  In  his  hands 
after  satisfying  the  other  claims  mentioned. 
Without  deciding  whether  or  not  Holland 
would  have  been  a  proper  party  In  this 
action  for  the  purpose  of  settling  the  rights 
as  between  Cramer  and  himself.  It  is  suCB- 
dent  to  say  that  no  objection  was  made 
to  proceeding  with  the  trial  In  the  district 
court  until  Holland  was  brought  In,  and» 
having  failed  to  do  so.  It  Is  too  late  after 
Judgment  to  raise  that  question;  especially 
as  the  record  discloses  the  fact  that  his 
interest  if  any,  was  known  to  all  of  the 
parties  before  the  case  came  to  trial. 

We  have  gone  into  the  entire  record,  and 
find  no  prejudicial  error  therein,  and  the 
Judgment  of  the  district  oonrt  la  thmfore- 
affirmed. 

Affirmed* 

POTTER,  a  J„  and  VAN  ORBDIDI^ 

concur. 


BALLARD  t.  GOLOB  at  aL 
(Supreme  Oonrt  of  Colorado.  Nov.  6, 190S.) 

1.  Mines  and  MznuLa— FoaniTUSK  or- 
Guiic— SuFficiKNOT  or  NonoB. 

Under  Rev.  St  U.  S.  {  2324  [U.  S.  Comp. 
St  1801,  p.  1426],  aathoiicing  the  co-owner  ot 
a  mining  claim,  who  tiaa  made  improvements,  to- 

f ive  a  delingaent  co-owner  notice  by  publicatioa 
or  the  period  of  90  days  that  his  intwest  will 
l>e  forfeited  if  he  fails  to  contribote  his  share 
of  the  expenses  incurred,  a  published  notice  of 
forfeiture  ia  invalid  aa  to  a  co-owner  wbose- 
name  does  not  appear  therein. 

2.  SAHB—PATBnra— Titles  Hklo  in  Trubv. 

Co-owners  of  a  mining  claim  who  procure 
a  patent  to  be  iraoed  to  them  In  their  own 
names,  and  without  mention  of  other  co-owners, 
with  them,  take  title  subject  to  the  interests  of 
such  other  co-owners,  and  become  tnutses  for- 
tbem  to  the  extent  of  their  Interests. 
8.  Limitation  or  Actions  —  SrATuna  in. 

FOBCB. 

Mills'  Ann.  St.  SS  292S.  2924,  pmcrlbing 
a  five-year  limitation  period  in  favor  of  persons- 
in  possession  of  land  under  claim  and  color  of' 
title  and  in  good  faith,  and  who  pay  taxes  there- 
on, or  who  claim  unoccupied  lands  under  color 
of  title  and  pay  taxes,  are  expressly  repealed 
by  Laws  1803,  p.  S27,  c  118,  which  prescribes 
a  seven-year  limitation  period  for  the  same- 
cases. 

4.  Advebsb  Possession— Pathent  or  Taxes 
— Pebsons  Makino  Patuxnt— Oo-Ownes 

or  Mine. 

Payment  ot  taxes  by  certain  co-owners  of' 
a  mining  claim,  who  have  acciulred  a  patent 
thereto,  must  be  regarded  as  a  payment  ror  th*> 
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otber  co-owner*  for  whom  tbey  hold  the  titia 
in  traat  to  the  extent  of  the  interest!  of  rach 
other  co-ownera. 

C  Advbbsk  Possbssion— Patvint  or  Taxkb 
— Color  of  Titu. 

XJoAer  Mills'  Ann.  St  I  2023,  prescribing 
a  flTe-rear  limitation  period  in  favor  of  per- 
■ODB  in  peaceful  and  nndisputed  possesBioa  of 
land  nader  claim  and  color  of  title  and  who  pay 
taxes  thereon,  and  in  favor  of  claimants  of  unoc- 
cupied land  nnder  color  of  title  who  pay  taxea 
for  five  saccecslve  years,  limitationa  do  not  ran 
where  the  taxes  have  not  been  paid  for  five 
yean  by  persona  haring  or  claiming  the  proper- 
ty under  color  9i  title. 

6.  liUcxTwon  or  Acnona  —  BrATtTTEs  In- 
TOLViNQ  TsTTBT— Application  or  Statotb. 

Mills'  Ann.  St  {  2911.  reguirinf  bllto  for 
reli^  on  the  fronnd  of  frand  to  be  filed  within 
three  years  after  the  discovery  of  the  facta 
constitnting  the  fraod,  does  not  apply  to  a  aoit 
involving  a  tnist,  such  as  one  brought  by  a 
co-tenant  in  a  mloing  claim  to  enforce  his 
interest  against  his  other  co-tenants  who  have 
procured  a  patent  to  be  iasoed  to  them  In  their 
own  name. 

7.  Samb— Accrual  of  Action. 

Under  Mills'  Ann.  St  S  2B12,  requiring 
bills  for  relief  In  cose  of  the  eilsteoce  of  a  trust 
not  cognisable  by  the  courts  of  common  I^w, 
and  in  other  eases  not  provided  for,  to  bt 
filed  within  five  years  after  the  accrual  of  tlie 
^oae  of  actltm,  a  suit  for  breach  of  an  express 
trust,  created  ia  the  act  of  certain  co-owners 
of  a  mining  claua  bt  proraring  the  Issuance  of 
a  patent  in  thdr  own  names,  and  without  men- 
tion of  another  co-owner,  does  not  accrue  until 
the  trust  is  repudiated  and  knowledge  of  sndi 
repudiation  is  Drooght  home  to  tlw  cestui  que 
tnut 

8.  BODRT— LAOBRS— PlXADIVO. 

LAChei  as  a  defense  must  be  raised  by 
answer,  and  cannot  be  taken  advantige  of  by 

demurrer. 

[Ed.  Note. — For  cases  in  pcrint^  see  ToL  18, 
Cent  IMg.  Equity,  |  498.] 

Aiqpeal  fnnn  District  Court,  Lake  Ooimty; 
Frank  W,  Owm.  Judge. 

ActlcHi  by  Cbapman  Ballard  against  Joseph 
Gotob  and  otben.  From  a  judcment  In  fa- 
Tor  of  defendant,  plalntlfl  appeata.  Be- 
Tcrsed. 

John  M.  Waldron  and  R.  D.  ThompBon, 
for  appellant  Thomas.  Bryant  &  Lee  and 
Phelps  &  Fendery,  for  appellees  Golob  and 
TnmbnlL 

STEELS),  J.  Action  was  brought  by  Bal- 
lard Id  the  district  court  to  recover  a  one- 
slxtb  Interest  in  the  Ballard  lode,  situated 
in  Lake  county,  for  an  acconntlng,  and  for 
bis  proportionate  share  of  the  net  profits 
reallxed  from  the  operation  of  the  said  prop- 
erty as  a  mine.  The  complaint  was  filed  in 
tbe  month  of  June,  1901,  demurrer  was  in- 
terposed and  sustained,  judgment  rendered 
dismissing  the  action,  and  the  plalutiCC  has 
appealed. 

We  shall  set  forth  the  allegations  of  the 
complaint  in  substance  only.  Tbe  plaintiff 
Bays  that  in  tbe  month  of  March,  1879,  he, 
W.  D.  Larremore,  and  N.  J.  Ballard  located 
the  Ballard  lode,  each  of  said  locators  hav- 
ing a  one-tbird  Interest  therein;  that  the 
location  cartUkate  waa  duly  recorded;  that 


the  plalntlfr,  in  the  year  1880,  executed  a 
deed  for  a  one-third  interest  In  said  lode  to 
certain  persons  who,  under  contract  wltb 
htm,  had  sunk  the  shaft  on  the  lode  to  a- 
deptb  of  about  200  feet;  that  prior  to  the 
execution  of  this  deed  be  had  acquired,  by 
purchase  from  his  brother,  Newton  J.  Bal- 
lard, the  one-tbird  interest  of  said  Newton 
in  said  lode:  tbat  prior  thereto  Larremore 
bad  conveyed  bla  Interest  In  said  lode  to 
one  Jasper  Moon,  and  tbat  said  Moon  bad 
conveyed  an  undivided  one-abcth  Interest  In 
Bald  lode  to  one  Charles  F.  Gilbert;  tb4t 
Iirlor  to  tbe  making  ot  tbe  last-mentioned 
deed  from  Moon  to  Ollbwt  be  and  Jaqter 
Moon,  being  tbe  sole  owners  of  said  Ballard 
lode,  made  appUcatlm  In  tbe  United  States 
land  office  at  Leadvllle  for  a  patent,  aald 
appUcatlmi  being  In  the  usual  form;  tbat 
shortly  after  tbe  making  of  said  appUcatlon 
be  conveyed  a  one-sixth  Interest  In  said  Bal- 
lard lode  to  one  Charles  F.  GUbwt,  and  that 
he.  prior  to  the  aivUcatkHi  aforesaid,  bad 
contributed  his  proportimate  Share  ot  what 
was  then  estimated  would  be  tbe  necessary 
expense  of  making  such  mtry;  tbat  In  tbe 
year  1881  he  performed  bis  proportion  of 
tbe  annual  labor  upon  said  lode  tor  the  year 
1881;  that  he  left  LeadvlUe  In  the  early 
part  of  1882,  and  ever  rince  said  time  has 
worked  In  various  places  in  Colorado  and 
New-  Mexico,  and  bos  not  be«i  In  LeadvUM 
or  vicinity;  that  In  tbe  year  1880  Jasper 
Moon  died  testate,  leaving  his  property  to 
one  Charity  Moon,  otfierwlse  known  as  "C. 
P.  Moon,"  bis  widow;  that  afterwards,  on 
November  27,  1882,  the  said  a  P.  Moon  filed 
a  pretended  proof  of  forfeiture  In  tbe  United 
States  land  office  at  Leadvllle,  Colo.,  wberein 
and  whereby  she  made  aflSdavlt  that  after 
January  1,  1881,  and  before  December  SI, 

1881.  she  bad  laid  out  and  expended  |100 
In  actual  labor  and  Improvements  upon  said 
Ballard  lode,  and  tbat  thereafter  she  had 
made  demand,  publication,  upon  Charles 
Walker  and  one  A.  Ballard,  co-ovmers  of  said 
lode,  to  pay  their  iwrtlon  of  sold  expendi- 
tures, accompanying  said  affidavit  wltb  a 
copy  of  eaid  notice  of  forfeiture  and  proof 
of  publication  thereof,  duly  sworn  to  by  the 
editor  of  the  newspaper  in  which  said  notice 
of  forfeiture  appeared.  Tbe  affidavits  and 
notice  of  forfeiture  are  set  out  at  length 
In  the  complaint,  and  show  that  the  notice 
of  forfeiture  Is  directed  "To  Charles  Walker. 
A.  Ballard,  or  Whom  It  May  Concern,"  tbat 
it  was  published  for  00  consecutive  times 
In  the  T^advllle  Dally  Herald,  that  the  first 
publication  was  on  the  18tb  day  of  April. 

1882,  and  that  the  last  publication  was  on 
tbe  7th  day  of  July,  1882.  He  furthermore 
states  that  the  labor  performed  In  1881  upon 
said  lode.  In  addition  to  tbat  performed  by 
himself,  was  performed,  if  at  all,  at  the  in- 
stance of  Wllmot,  Kopplemeyer,  and  Wal- 
ters, hereafter  mentioned,  and  not  at  the  In- 
stance of  C.  P.  Mood.   He  furthermore  al- 
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leges  that  ilM  affldATit  of  tb*  editor  of  said 
newqtaper  la  not  true,  in  Uiat  said  notice 
waa  not  pnbllsbed  for  the  period  of  90  daji, 
as  stated  therein,  and  that  at  no  time  snb- 
sequent  to  October  24,  1879,  did  the  plain- 
tiff by  any  conveyance  transfer  or  convey 
a  one-sXxtb  interest  in  said  Ballard  lode, 
which  he  then  and  ever  since  has  owned, 
and  that  no  proceeding  or  Judgment,  tax  sale, 
or  any  other  adverse  proceeding  of  any 
kind  has  been  had  or  commenced  by  virtne 
of  which  this  plaintiff  has  been  divested  of 
his  one-sixth  interest  In  said  lode;  that  after- 
wards, on  October  12,  1885,  under  said  pro- 
ceedings for  patent  baaed  upon  said  applica- 
tion of  Jasper  Moon  and  himself,  a  United 
States  patent  for  said  Ballard  lode  was  Is- 
sued to  O.  P.  Moon,  L.  H.  WUmot.  A.  W. 
Oilbert,  and  H.  G.  Kopplemeyer;  that  he  did 
not  know  until  January,  1899,  that  his  name 
did  not  appear  as  one  of  the  entry- 
men  for  said  patent,  and  did  not  know 
until  then  that  his  name  bad  been  omit- 
ted from  said  patent;  that  said  patent 
was  delivered  to  L.  H.  WUmot  at  Deerfleld, 
111.,  and  that  It  was  not  recorded  In  the  re- 
corder's office  ot  Lake  county  until  Decem- 
ber  24,  1898.  He  further  alleges  that  after 
the  year  1881  and  up  to  the  month  of  Au- 
gust, 1897,  mme  of  plaintiff's  co-owners  In 
said  Ballard  lode  were  In  actual  possession 
thweof,  or  any  part  thereof,  or  performed 
any  labor  or  expended  any  money  u[>on  Its 
tanprovement  or  development;  that  the  only 
taxefl  paid  on  aald  ^lard  lode  since  aald 
application  for  patent  were  the  taxes  for 
tiie  year  1S8S,  paid  by  John  Moon,  the  tana 
for  the  years  1889, 1890, 1891,  and  1892,  paid 
by  L.  EL  Wlhnot;  and  the  taxes  tar  the  year 
1898,  paid  by  W.  J.  Moon;  that  f«-  the  years 
1894  and  1896  the  said  property  was  sold  for 
tazeo,  and  that  In  the  year  1896  and  the  year 
1897  the  tazea  were  paid  by  L.  H.  Wilmot, 
and  Uie  years  1898  and  1899  the  taxes  were 
paid  by  Joseph  Oolob;  that  In  the  year  1897 
persons  claiming  to  be  the  owners  of  aald 
propwty  made  a  lease  to  Tnrnbnll  and  Golob 
to  said  pn^ierty  for  the  term  ot  four  years, 
and  that  on  January  8,  1898,  said  TumbnJl 
and  Golob  entered  into  the  actual  pMsesslon 
ot  aald  property  and  continued  In  the  posses- 
sion of  aald  property  until  about  December 
1,  1898,  when  the^  rec^ved  a  deed  from 
Wilmot  and  Kopplemeyer  for  a  flve-slxths 
Interest  In  said  Ballard  lode.  Be  sets  forth 
other  conveyances  showing  that  William  J. 
Moon,  Winona  Simons,  Blvle  L.  Quid,  A. 
W.  Gilbert,  and  Kate  Jones  were  grantees 
of  certain  Interests  In  said  iod&  He  further 
alleges  that  upon  laming.  In  January,  1899, 
that  a  patent  had  been  issued  and  that  his 
name  had  been  omitted  therefrom,  he  set 
about  learning  what  he  could  as  to  how 
this  omission  of  his  name  had  occnrred,  but, 
being  In  very  moderate  circumstances,  it 
was  not  until  about  the  month  of  Septem- 
bw,  1800,  that  he  waa  able  to  employ  an 


attorney  who  was  willing  to  glTe  flie  matter 
proper  attention;  that  this  attwney  was  not 
able  to  make  a  trip  to  LeadvlUe  to  investlr 
gate  the  matter  until  about  the  month  of 
December,  1900;  that  his  attorn^  went  to 
Leadville  in  Deconber,  looo,  and  ascertained 
that  c<U)8lderable  of  the  needed  information 
bad  to  be  obtained  risewhere,  and  some  ccm- 
slderable  correspondence  had  to  be  carried 
on,  and  It  was  not  until  the  month  ot  Bd[ay, 
1001,  that  his  attorney  had  obtained  suffi- 
cient Information  to  ad-rise  falm  as  to  his 
rights;  that  in  the  month  of  May,  1901,  his 
attorney,  having  made  carefnl  tnvestlgatlcm, 
thereupon  advised  this  plaintiff  that  plain- 
tiff was  entitled  to  his  said  one-sixth  Inter- 
est In  Bald  Ballard  lode,  notwithstanding  the 
Issuance  of  said  patent  and  the  several  trans- 
fers that  have  been  made  to  said  Ballard 
lode;  that  thereupon  plalntlfTs  attorney 
sought  out  and  advised  Peter  B.  Tnrnbnll  aa 
to  the  dalnu  and  rights  of  the  plaintiff  to 
said  one-sixth  interest;  that  a  reasonable 
time  has  elapsed  for  said  TumbOll  to  make 
answer,  but  no  answer  has  bem  received 
from  him  by  plaintiff  or  plalntlfTs  attorney; 
that  plaintiff  never  saw  said  publication  of 
notice  of  forfeiture  at  the  time  It  was  being 
published,  and  did  not  know  It  had  been 
made  mitll  many  years  thereafter;  that 
at  the  time  said  forfeiture  proceedings  were 
commenced  plaintiff  was  the  owner  of  a 
one-sixth  Interest  In  the  Ballard  lode,  and 
that  Charles  Walker,  George  O.  Stephens, 
and  laaac  Gibson  were  the  owners  of  rec- 
ord of  a  one-ninth  Interest,  each,  In  said 
Ballard  lode.  Wherefore  he  demands  Judg- 
ment for  a  one-sixth  Interest  in  the  said  lode, 
for  an  accounting,  and  for  his  one-sixth  In- 
terest of  the  net  value  of  the  ore  extracted. 

Sqmrate  demurrers  were  filed.  Th^  all 
set  fortli  the  same  grounds,  and  are  as  fol- 
lows: "First  That  defendants  were  pur- 
chasers for  value  and  without  notIc&  Sec- 
ond. That  defendants  held  and  occupied  the 
premises  under  claim  and  color  of  title  and 
paid  taxes  for  thirteen  years.  Third,  That 
plalntifTs  cause  of  action  accrued  In  1882. 
and  is  barred  by  the  0ve  years'  statute. 
Fourth.  That  the  cause  of  action,  which  la 
to  enforce  a  trust,  Is  barred  by  the  five  years* 
statuta  Fifth.  Laches  and  negligence  of  the 
plaintiff." 

The  proceedings  Instituted  did  not  have 
the  effect  of  divesting  plaintiff  of  his  Inter- 
est In  the  Ballard  lode.  His  name  doea  not 
appear  in  the  notice  and  affidavits.  The  law 
(section  2324,  Rev.  8t  U.  S.  [U.  S.  Oomp.  St. 
1901,  p.  1426])  requires  that  the  co-owner, 
who  has  performed  the  labor  or  made  the 
Improvements,  give  the  delinquent  co-owner 
personal  notice  In  writing,  or  by  publication 
for  the  period  of  90  days,  that  his  Interest 
will  become  the  property  of  his  co-owner  If 
he  falls  or  refuses  to  contribute  his  share 
of  the  expenses  Incurred.  The  notice  given 
does  not  meet  the  requirements  of  the  law. 
and  it  must  be  held  to  be  invalid  as  tar  aa 
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the  plaintiff.  Chapman  Ballard,  Is  concerned. 
The  plaintiff,  having  been  one  of  the  original 
locators  and  having  Succeeded  to  the  Interest 
-of  N.  Ballard  by  deed  of  conTeyance,  was 
entitled  to  have  patent  Issued  to  him  for 
such  Interest  Is  the  lode  as  he  had  not 
theretofore  conveyed;  and  when  the  patent- 
■ees  procured  a  patent  from  the  government 
for  the  entire  lode  they  took  the  Interest 
that  the  plaintiff  had  In  trust  for  him.  At 
the  time  the  patent  was  Issued  Ballard  owned 
■an  undivided  one^xtb  interest  In  the  lode, 
and  be  was  not  divested  of  this  interest  by 
the  act  of  the  federal  officials  in  issuing 
patent  to  others,  but  the  patentees  took  title 
subject  to  Ballard's  rights,  and  became  trus- 
tees for  him  to  the  extent  of  bis  interest 

It  was  said  by  Mr.  Justice  Brown,  In  Tur- 
ner V.  Sawyer,  150  U.  8.  at  page  686, 14  Sup. 
Ct  at  page  196  (37  L.  Ed.  1189):  "It  is 
well  settled  that  co-tenants  stand  In  a  certain 
relation  to  each  other  of  mutual  trust  and 
<!onfldence,  that  neither  will  be  permitted  to 
act  in  hostility  to  the  other  In  reference  to 
the  Joint  estate,  and  that  a  distinct  title  ac- 
•quired  by  one  will  Inure  to  the  benefit  of 
all.  A  relaxation  of  this  rule  has  been 
sometimes  admitted  In  certain  cases  of  ten- 
ants in  common  who  claim  mider  different 
<»nveyances  and  through  different  grantors. 
However  that  may  be,  such  cases  have  no 
sppIlcatioD  to  the  one  under  consideration, 
wherein  a  tenant  In  common  proceeds  sur- 
reptitiously, in  disregard  of  the  rights  of  his 
-co-tenants,  to  acquire  a  title  to  which  be 
must  have  known.  If  he  bad  made  a  care- 
ful examination  of  the  facts,  he  bad  no 
shadow  of  right  •  •  •  A  title  thus  ac- 
quired the  patentee  holds  in  trust  Cor  the 
true  owner,  and  this  court  has  repeatedly 
held  that  a  bill  in  equity  will  lie  to  enforce 
such  trust"  And  this  court  has  held,  fol- 
lowing the  rule  announced  by  Mr.  Justice 
Brown,  that  "obtaining  patent  from  the  gov- 
ernment for  mineral  land  by  a  co-tenant  in 
bis  own  name  la  not  the  purchase  of  an 
outstanding  adverse  title  by  the  co-tenant, 
as  that  expression  is  ordinarily  used;  but 
rather,  the  perfection  of  the  common  title, 
which  inures  to  the  benefit  of  the  co-tenants 
at  the  patentee,  to  which  the  above  rule  of 
co-tenancy  applies,  for  the  reason  that  co- 
tenants  stand  in  that  relation  of  mutual  trust 
and  confidence  towards  each  other  that  the 
title  thus  acquired  by  patent  the  patentee 
holds  as  trustee  for  his  co-owners  In  the 
premises."  Mills  v.  Hart  24  Colo.  608,  62 
Pac.  080.  66  Am.  St  Hep.  241. 

Moon,  Gilbert,  Wilmot  and  Kopplem^er 
were  co-tenants  of  Ballard,  they  each  held 
undivided  interests  In  the  property,  and  when 
they  took  title  from  the  government  In  their 
own  name  they  took  a  one-sixth  Interest 
therein  In  trust  for  Ballard.  This  proposi- 
tion Is  not  open  to  dispute,  but  the  defend- 
unts  claim  in  their  argument  upon  the  de- 
murrer that  the  complaint  shows  that  they 
4iavtt  been  in  the  possesalon  of  the  property 


under  claim  and  color  of  title  made  In  good 
faith,  and  that  they  have  paid  taxes  thereon 
for  the  period  of  five  years,  and  imder  the 
statute  of  this  state  they  should  be  adjudged 
to  be  the  owners  of  the  said  property,  and 
that  even  though  they  have  not  been  In  the 
actual  possession  of  the  premises,  another 
statute  requires  that  they  be  adjudged  to  be 
the  owners  of  the  property  because  the  land 
was  vacant  and  unoccupied  land,  and  they, 
under  claim  and  color  of  title  made  in  good 
faith,  have  paid  for  the  period  of  five  years 
the  taxes  assessed  against  the  property. 
These  two  sections.  No.  2923  and  No.  2924,  re- 
spectively, of  Mills'  Annotated  Statutes,  were 
passed  In  the  year  1874.  They  have  since 
been  repealed,  tfnd  the  law  concerning  the 
subject  is  found  in  the  Laws  1863,  p.  327, 
c.  118.  If  the  forfeiture  proceedings  did 
hot  divest  Ballard  of  his  interest  in  the  prop- 
erty, and  If  obtaining  a  patent  cannot  be  re- 
garded as  an  adverse  proceeding  as  between 
co-owners,  then  the  payment  of  taxes  by  the 
patentees  must  be  regarded  as  payment  for 
Ballard. 

Again,  the  complaint  does  not  show  that 
the  taxes  were  paid  for  five  successive  years 
by  a  "iierson  In  the  peaceable  and  undisputed 
possession"  of  the  projierty  "imder  claim 
and  color  of  title,"  as  required  by  section 
2923;  nor  does  it  appear  from  the  complaint 
tbat  the  taxes  were  paid  for  five  successive 
years  by  "a  person  having  color  of  title," 
as  provided  by  section  2924.  The  complaint, 
on  the  coutrar7,  shows  that  the  taxes  first 
paid  were  those  for  the  year  1888,  and  that 
they  were  paid  by  John  Moon;  that  the 
taxes  for  the  following  four  years  were  paid 
by  L.  H.  Wilmot;  that  the  taxes  for  the 
year  18G3  were  paid  by  W.  J.  Moon;  and 
that  the  property  was  sold  for  the  taxes  of 
1894  and  1896.  There  Is  no  allegation  in 
the  complaint  that  John  Moon  ever  owned 
or  claimed  an  interest  In  the  property,  and 
according  to  the  averments  of  the  complaint 
W.  J.  Moon  did  not  acquire  an  interest 
therein  until  the  year  1895.  Therefore,  even 
though  we  assume  that  sections  2923  and 
2924  apply  to  the  Interests  in  mining  claims 
acquired  through  forfeiture  procedure  under 
the  provisions  of  the  federal  statute,  the 
complaint  Is  not  demurrable,  because  It  does 
not  appear  therefrom  that  the  taxes  have 
been  paid  for  the  period  of  five  years  by 
persons  having  or  claiming  the  property  un- 
der color  of  titl& 

But  it  said  that  this  Is  an  action  brought 
for  relief  upon  the  ground  of  fraud,  and  that 
section  2911  of  the  statutes  requires  that 
such  complaints  shall  be  filed  within  three 
years  aft^  discovery  by  the  aggrieved  party 
of  the  facts  constituting  such  fraud,  and  not 
afterwards.  This  court,  in  the  case  of  Mor- 
gan V.  King,  ZT  Colo.  659.  63  Pac.  4^,  speak* 
ing  of  sections  2011  and  2912  of  the  statutes, 
says:  "These  two  sections  must  be  con- 
strued together,  and  when  so  read  it  Is  evi- 
dent that,  where  the  relation  of  trustee  and 
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ceatnl  qne  tnist  exists.  It  was  the  Intention  of 
the  LeglBlatnre  to  give  to  the  latter  tbe  right 
to  bring  an  action  against  tbe  former,  which 
lOTolred  a  tmat,  at  any  time  within  five 
years  after  his  right  to  do  so  accrued;  but 
In  other  cases  based  npon  fraud,  where  the 
subject-matter  of  tbe  action  did  not  InTolve 
a  truBt,  the  action  must  be  brought  within 
three  years.  In  brief,  the  former  section  a^r- 
plles  to  frauds  perpetrated  by  those  not 
bearing  a  fiduciary  relation  to  the  party  de- 
frauded, the  latter  to  cases  where  the  trust 
relation  exists  between  tbe  parties  to  tbe 
action."  Under  this  decision  we  must  hold 
that  section  2811  Is  not  applicable  to  this 
case.  But  it  Is  claimed  that,  If  section  2911 
does  not  apply,  section  2912  does.  This  lat- 
ter section  proTldes  that  "bills  of  relief,  in 
case  of  the  existence  of  a  trust  not  cogni- 
sable by  the  courts  of  common  law,  and  In 
all  other  cases  not  berdn  provided  for.  shall 
be  filed  within  five  years  after  the  cause 
thereof  shall  accrue,  and  not  after."  We  do 
not  think  that  It  appears  from  the  complaint 
that  this  section  is  applicable.  The  trust, 
sach  as  occurred  by  the  taking  of  a  patent 
to  government  by  one  co-owner  In  his  own 
name,  is  an  express  trust  and  a  continuing 
one,  and  an  action  for  breach  of  tbe  trust 
does  not  accrue  until  the  trust  Is  repudiated 
and  the  knowledge  of  such  repudiation 
brought  home  to  tbe  cestui  que  trust  It  is 
alleged  in  tbe  complaint  that  plaintiff  did 
not  know  that  bis  name  was  omitted  from 
the  patent  until  the  year  1899.  This  to  less 
than  five  yean  before  the  bringing  of  the 
snlt  It  Is  said  that  the  cause  of  action 
accnied  long  prior  to  tbe  year  1899,  and  that, 
when  the  Interest  was  conveyed,  it  was  a 
repudiation  of  the  trust,  and  that  tbe  plain- 
tiff should  have  brought  his  action  within 
five  years  after  such  repudiation.  Tbe  entire 
interest  was  not  conveyed  until  some  time 
in  the  year  1897,  and  five  years  had  not 
elapsed  between  tbe  time  that  those  co-ten- 
ants who  held  the  interest  of  Ballard  in 
trust  for  him  undertook  to  convey  It  and  the 
time  of  the  bringing  of  the  suit  But  tbe 
authorlttes  are  very  clear  that,  not  only  must 
there  be  a  repudiation  of  tbe  trust,  but  that 
the  fact  of  such  repudiation  must  be  brought 
home  to  the  one  for  whom  the  property  is 
held  In  trust  Thus,  In  Frrach  T.  Woodruff, 
25  Cola  S80,  64  Pac.  1015,  it  was  held  that 
"no  right  of  action  accrues  unless  the  trust 
is  repudiated  In  some  way,  and  knowledge 
thereof  brought  home  to  tbe  cestui  que  trust" 
So  that  as  far  as  the  complaint  Is  concerned, 
there  Is  nothing  therein  contained  which 
shows  that  the  action  was  barred  by  the 
statute  of  limitations. 

It  Is  urged  that  notwithstanding  the  fact 
that  tbe  action  Is  not  barred  by  the  statutes 
of  limitation,  the  plaintiff  has  been  guilty 
of  such  la<Ae8  and  negligence,  and  that  the 
same  appears  from  tbe  complaint,  and  that 
a  court  of  equity  for  this  reason  should  not 
entwtaln  bis  complaint  A  great  number  of 


authorities  have  been  cited  on  this  branch  of 
the  case,  including  the  case  of  Patterson  t. 
Hewitt,  195  XT.  S.  309,  25  Sup.  Ct  85,  49  U 
Ed.  214,  In  which  case  Mr.  Justice  Brown 
says:  "It  thus  appears  that  the  right  of 
action  accrued  to  the  appellants  In  April. 
1885,  and  that  the  snlt  was  not  begun  until 
eight  years  thereafter,  hi  1893.  •  •  • 
There  Is  no  doubt  from  tbe  findings  tiiat 
appellants  had  no  share  In  the  sntisequent 
development  of  the  mine  or  the  discovery 
of  tbe  ore  In  1890,  and  that  It  was  through 
the  efforts  and  perseverance  of  the  def^d- 
ants  and  the  aid  they  received  from  Fergus- 
son  that  they  were  put  In  iKMsessIon  of  this 
valuable  property.  If  appellants  bad  ex- 
pected a  share  In  this  pro[>erty,  they  should 
either  have  brought  a  bill  promptly  to  en- 
force their  rights,  or  at  least  contributed 
tbelr  proportionate  share  to  the  subsequent 
work  and  labor  and  the  expenses  then  In- 
curred. To  award  them  now  a  deed  to  their 
original  Interest  In  the  property  would  be 
greatly  unjust  to  tbe  defendants,  through 
whose  exertions  the  valne  of  tbe  property 
was  discovered  and  tbe  mine  put  upon  a 
paying  basis.  •  ♦  •  There  is  no  class 
of  property  more  subject  to  sudden  and  vio- 
lent fluctuations  of  value  than  mining  lands. 
A  location  which  to-day  may  have  no  salable 
value  may  In  a  month  become  worth  Its 
millions.  Tears  may  be  spent  In  working 
such  property,  apparently  to  no  purpose, 
when  suddenly  a  mass  of  rich  ore  may  be 
discovered,  from  which  an  immense  fortune 
Is  realized.  Under  such  circumstances  per- 
sons having  claims  to  such  property  are 
bound  to  tbe  utmost  diligence  in  enforcing 
them,  and  there  Is  no  class  of  cases  In  which 
the  doctrine  of  laches  has  been  more  re- 
lentlessly enforced."  The  case  was  brongbt 
from  New  Mexico,  and  In  that  territory  there 
Is  a  statute  to  the  effect  that  no  action 
for  the  recovery  of  lands  shall  be  commenced 
after  a  lapse  of  10  years.  The  action  was 
brought  within  the  10  years.  The  title  was 
held  in  trust  by  one  of  the  owners  under 
certain  conditions  for  the  benefit  of  all  the 
owners.  The  trust  was  repudiated  In  the 
year  1885,  when  a  conv^ance  was  demanded 
of  the  trustee  and  he  refused  to  convey. 
After  the  demand  for  a  conveyance  tbe  prop- 
erty was  worked  and  a  valuable  mine  was- 
developed.  We  are  not  prepared  to  say  that 
tbe  plaintiff  may  not  have  been  guilty  of 
such  laches  In  this  case  after  be  knew  that 
bis  name  was  omitted  from  tbe  patoit  as- 
to  preclude  a  recovery  here.  In  the  case  of 
Tan  Wagenen  v.  Carpenter,  27  Ook).  444, 
61  Pac.  698,  It  Is  said  that  a  man  cannot 
lose  a  title  which  Is  evidenced  by  record  by 
a  mere  silence.  Moreover,  It  has  r^eatedly 
been  held  by  this  court  that  when  laches 
la  interposed  as  a  defense  to  an  action,  the 
proper  procedure  Is  to  raise  It  by  answer. 
This  Is  upon  tbe  ground  that  tbe  party 
against  whom  laches  Is  charged  shall  have 
an  opportunity  to  explain,  and,  while  a 
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Tery  great  nomber  of  autboritlee  hold  wben 
micb  facts  appear  In  a  complaint  that  It  may 
be  taken  advantage  of  by  demurrer*  wt  ore 
committed  to  tbe  otber  doctrln& 

For  tbe  rmsons  given,  the  Judgment  la 
reversed. 

The  CHIBF  JUSTICE  and  GAMPBDLL, 
oonnr. 


STEPHBNS  et  al.  v.  GO  LOB  et  al. 

(Snprema  Coart  of  Colorado.   Nov.  6,  190S.) 

Hires  ard  Minkrau— Fobfbitubk  Pbockkd- 
iMoa— iHRmmon  bt  Tbustees. 

Vnun  patentees  of  a  mining  claim  received 
their  patait  with  knowledge  of  the  Interests  of 
certain  co-tenants  with  them  In  the  claim  for 
which  the  patent  was  issued,  and  with  knowl- 
e^  that  tney  received  title  in  trust  for  each 
co-tenants,  and  the  grantees  of  the  patentees 
knew  or  had  notice  ot  the  same  facts,  anv  at* 
tempted  forfeiture  proceedings  instituted  by 
the  patentees  or  their  ^mntees  against  tbe  co- 
tenants  were  inelfectual  to  defeat  the  co- 
tenant's  rights. 

Error  to  District  Court,  Lake  County; 
Frank  W.  Owers,  Judge. 

Action  by  Chapman  Ballard  against  Joseph 
Golob  and  others,  In  which  George  C.  Ste- 
phens and  others  filed  a  cross-complaint 
There  was  a  Judgment  dismissing  the  cross- 
complaint,  and  cross-complalnanta  bring  er- 
ror. Beversed. 

Thomas  ft  Thomas  and  Norman  M.  Camp- 
Mi,  for  plalntlfCs  In  error.  Phelps  ft  Pen- 
4ery  and  niomas,  Bryant  ft  Lee^  for  de- 
fendants fn  error. 

STEELE,  J.  The  facts  In  thla  case  are 
somewhat  analogona  to  those  In  the  case 
Ballard  v.  Golob  et  aL,  88  Pac.  376,  decided 
at  this  term  of  the  court.  That  case  Is  de- 
^slve  of  this.  George  C.  Stephens,  Isaac 
Gibson,  and  Charles  Walker  are  the  three 
persons  mentioned  In  the  complaint  of  Bal- 
lard as  the  persons  to  whom  be  conveyed  a 
one-third  interest  of  the  Ballard  lode  In  the 
year  1880.  Stephens,  Gibson,  and  the  heirs 
of  Walker  filed  a  croBS-complalnt  In  the  suit 
of  Ballard  v.  Golob,  and  set  op  substantially 
tbe  same  facts  as  tbose  contained  In  the  com- 
plaint, and,  In  addition,  stated  that  Mrs. 
Hoon,  being  Indebted  to  them,  agreed  to  do 
the  assessment  work  for  tlie  year  1881  and 
protect  the  property  daring  their  absence; 
that  before  tbey  left  Leadville  they  paid  their 
proportion  of  all  the  fees,  costs,  and  expenses 
which  were  Incurred  and  necessary  to  se- 
cure the  patent  for  tbe  property;  that  at 
tbe  time  tbe  patent  issued  the  patentees  well 
knew  of  said  Stephens',  Gibson's,  and  Walk- 
er's interest  in  said  premises,  and  that  they 
received  the  title  to  tbe  lode  in  trust  for 
than;  that  the  taxes  paid  upon  the  prop- 
erty by  Moon  and  Wllmot  were  paid  for  tbe 
co-owners,  including  the  cross-complainants; 
that  Qiey  were  compelled  to  leave  Leadville 
In  1880  tor  the  puxpoee  ct  seeking  empl<^- 


ment  and  earning  a  llTelihood  for  thoo- 
eelves  and  their  families,  and  that  neither 
of  them  again  returned  to  Leadville,  except 
defendant  Stephens,  who  returned  in  1881 
and  left  in  1882 ;  that  all  of  the  defendants 
who  claim  an  interest  in  the  said  lode  by 
deeds  and  conveyances  from  and  through 
parties  named  in  tbe  patent  had  notice  and 
well  knew  of  the  rights  and  Interests  of 
Stephens.  Gibson,  and  Walker  in  the  said 
lode,  and  well  knew  and  had  notice  of  the 
fact  that  tbe  patentees  had  received  the  title 
to  tbe  defttidants'  interests  in  said  lode  In 
trust  for  them,  and  well  knew  the  trust  re- 
lation existing  between  the  patentees  and 
Stephens,  Gibson,  and  Walker;  and  that  they 
received  conveyances  with  full  notice  and 
knowledge  that  tbe  same  were  burdened  with 
said  trust  They  pray  for  practically  the 
same  relief  as  that  prayed  for  by  Ballard. 
A  demurrer  on  behalf  of  Golob  and  Turn- 
bull  was  interposed.  The  demurrer  seta 
forth  practically  tbe  same  grounds  as  those 
in  the  demurrer  to  tbe  complaint  The  de- 
murrer was  susUined,  tbe  crosa-complaint 
was  dismissed,  and  the  cross-complainants 
appeal  to  this  court 

No  attempt  was  made  to  secure  the  inter- 
est of  Stephens  and  Gibson  through  for- 
feiture proceedings.  The  notice  is  directed 
to  Cbarlee  Walkw.  Tbe  affidavit  of  tbe  man- 
aging editor  states  that  the  notice  was  pub- 
lished for  tbe  period  of  90  days,  and  the 
proceedings  appear  to  be  regular  as  to 
Walker,  except  that  in  the  notice  of  for* 
feitnre  contribution  Is  required  to  be  madi; 
within  90  days  from  date,  instead  of  within 
90  days  after  tbe  publication  Is  completed. 
But  we  are  not  required  to  pass  upon  the 
snffidoicy  of  the  notice,  because  of  tbe  al- 
l^atlons  in  the  cross-complaint  of  notice 
and  knowledge  on  tbe  part  of  the  patentees 
and  their  grantees,  as  set  forth  herein. 

Tbe  decision  in  the  Case  of  Ballard  de- 
termines this,  and  tbe  Judgment  is  therefore 
reversed. 

The  CHIBF  JUSTICE  and  GODDABD,  J., 
concur. 


RICHARDSON  v.  WORTMAN. 
(Sapreme  Court  of  Colorado.  Oct  2,  190S.) 

pboce8b  —  ssbviob  —  pubucatioh  —  auas 

Summons. 

Mills'  Ann.  Code,  S  41,  provides  that  service 
by  publication  shall  be  allowed  only  after  issu- 
ancs  and  return  of  summons  not  found,  not 
less  than  10  days  after  tbe  issuance  thereof. 
Beld,  that  a  delay  of  five  months  between  the 
return  of  the  first  summons  not  found  and  the 
making  of  a  sobseqnent  order  of  publication. 
cp'iEed  by  a  successfol  attempt  on  defendant's 
part  to  quash  the  first  poblicatlon.  did  not 
Invalidate  such  subsequent  order  of  publica- 
tion, though  made  without  the  issuance  and  re- 
turn of  an  alias  summons  "not  found. " 

Error  to  District  Court  Arapahoo  Oonnly; 
Samuel  U  Carpenter,  Judce^ 
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Action  by  George  0.  Wortman  asalnst 
B.  7.  H.  BlcbardSML  From  a  Indgmokt  for 
plaintiff,  defendant  brings  error.  Afflrmed. 

This  Is  an  action  brought  to  recover  certain 
rams  of  money  allied  to  be  due  defendant 
in  OTor  (plaintiff  below)  from  plaintiff  in 
error  (defendant  below)  upon  an  agreement 
for  the  sale  by  plaintiff  to  defendant  of  cer- 
tain mining  property,  and  for  money  alleged 
to  be  due  for  board  and  lodging  fnmlabed  to 
the  employes  of  def»idant,  and  for  goods, 
wares,  and  merchandise  sold  to  her,  and  work 
and  labor  performed  at  her  request  The  com- 
plaint was  filed  November  4,  1901.  On  the 
same  day  a  writ  of  attachment  was  Issned 
and  executed  by  attadilng  the  interests  of 
d^tttdant  In  curtain  mining  claims.  The 
writ  waa  retnnted  and  filed  on  NoTember  11, 
1901. 

On  November  4th  snmmons  was  Issned  and 
returned  to,  and  filed  in,  the  office  of  the  clerk 
of  the  court  witti  the  following  Indorsemoit 
thoeon: 

"State  of  Colorado,  Ootinty  of  Arapahoe — 
as.:  I  do  hereby  certify  that  I  received  the 
within  summons  on  the  6th  day  of  November, 
A.  D.  1001,  and  I  further  certify  on  this  18tb 
day  of  November,  A.  D.  1901,  that  I  have 
duly  executed  the  same  by  making  dne  and 
diligent  search  for  more  than  ten  days  last 
past  for  E.  J.  H.  Richardson,  the  wlthln- 
named  defoidant,  and  after  such  due  and  dili- 
gent aeardi  I  cannot  find  tiie  said  B.  J.  EL 
Bichardson  In  the  county  and  state  aforesaid. 
Robert  J.  J<HieB,  BherlflC,  by  M.  LUbum  Wat- 
son." 

On  November  21.  1901,  plaintiff  filed  tbe 
following  affidavit: 

**State  of  Ciolorado,  County  ot  Arapahoe — 
SB.:  George  C  WortmaSi,  of  lawful  age,  be- 
ing first  duly  sworn,  upon  his  oath  deposea 
and  says  that  he  is  tlie  plaintiff  in  tbe  above- 
entitled  action,  that  a  cause  of  action  ezista 
against  the  aald  defendant,  E.  J.  H.  Ridiard- 
Bon,  in  favw  of  this  plalntlfE,  and  that  satd 
defandant  la  a  neceasary  and  proper  party 
to  said  action;  that  aald  defendant  resides 
out  <a  the  slate  of  Oolorado,  and  the  post 
office  addreaa  of  aald  defendant  la  E^jiringvlUe, 
in  tbe  county  of  Brie^  and  the  stata  of  New 
York.  George  a  "Wortman. 

"Subscribed  and  sworn  to  before  me  this 
9th  day  of  Novttuber,  A.  IX  1901.  Mf  com- 
mission explrea  Hay  6,  1906.  B.  L.  PoUodC, 
Notaiy  Public." 

On  November  22,  1901,  tbe  clerk  ordered 
that  service  of  snmmons  be  made  on  defend- 
ant by  publication,  and  oa  tbe  sune  day 
filed  bia  affidavit  that  be  had  mailed  a  copy 
of  tbe  annunons  to  defendant  at  her  place  of 
residence  aa  glv^  in  plalntHTs  affidavit  On 
February  1.  1902,  tbe  defendant,  appearing 
specially  by  her  counsel  tar  that  purpose 
only,  filed  a  motion  to  g:nasb  the  service  of 
the  summons  upon  her.  This  motion  was 
sustained  on  April  2,  1002,  upon  the  ground 
that  the  plalntiTs  affidavit  that  the  defend- 


ant resided  outside  of  the  state  had  been, 
subscribed  and  sworn  to  nine  days  before  tbe- 
sberiff  made  his  return  to  the  summons. 

On  April  31,  1002,  tbe  following  affidavit 
was  filed  by  tbe  plaintiffs 

"State  of  Colorado,  County  of  Lake— ss.: 
George  C.  Wortman,  of  lawful  age,  beii«  first 
duly  sworn,  uptm  bis  oath  depoaes  and  says: 
That  he  is  tbe  plaintiff  in  the  above^tftled' 
action;  that  a  came  of  action  exists  against 
the  said  dtfendant  B.  J.  H.  Rlchartem,  in 
favor  of  this  plalntifC,  and  that  said  defend- 
ant la  a  neoeaaary  anid  proper  party  to  said 
action;  that  the  aald  defendant  has  ever  since- 
the  commencement  of  the  above-entitled  ac- 
tion been  a  nonresident  ot  the  state  of  Colo- 
rado, and  still  resides  out  of  tbe  state  oT 
Ciolorado,  and  the  post  office  address  of  saiff 
defendant  U  Springville,  In  the  county  of 
Brie,  and  state  of  New  Tork.  Geo^  C 
Wortman. 

"Sidfficribed  and  sworn  to  before  me  this 
18th  day  of  April,  A.  D.  1902.   My  commis- 
sion expires  July  12.  [SeaL]  PhlUp  M.  Wall.. 
Notary  Public.** 

On  tbe  same  day  (April  21,  1902)  the  fol- 
lowing order  was  entered  of  record: 

"At  this  day,  It  appearing  from  tbe  affida- 
vit of  the  plaintiff  filed  herein  that  tbe  said, 
d^eaadant  realdee  without  the  Jurisdiction, 
of  the  state  of  Colorado,  so  that  poraonal  serv- 
ice of  the  summons  herdn  cannot  be  made- 
npon  him,  it  is  ordered  that  service  of  sum- 
m<mB  In  this  case  be'  made  upra  Uie  def&ad- 
ant  by  publication  of  the  same  once  a  week, 
for  four  successive  weeks  in  the  Bocky  Moun- 
tain Herald,  a  public  nevrapaper  publlsbeff 
In  tbe  dly  of  Denver,  county  and  state  afore- 
said. Otia  B.  Spencer,  Clerk  of  tbe  District 
Court,  by  B.  B.  Sommers,  Deputy." 

And  on  tbe  same  day  the  clerk  filed  bis 
affidavit  as  follows: 

"Otia  B.  Spencer.  cl«>k  of  the  district  court 
of  Arapahoe  county,  bc^  first  duly  sworn, 
on  oath  aays:  That  he  has  this  day  deposit- 
ed in  the  post  (MSlce  at  Denver  a  coi^  of  the 
aumnuma  In  fhia  case  addressed  to  the  de- 
fendant, B.  J.  H.  Richardson,  at  her  place 
of  residence,  Springville.  Brie  county,  New 
Tork,  as  givsn  in  the  affidavit  of  plaintiff  on. 
file  her^  and  with  postage  prepaid  theretm. 
Otis  B.  Spokcer,  Clerk. 

"Snbecribed  and  sworn  to  before  me  this- 
21st  day  of  April,  1902.  My  conmilsslon  ex- 
Iilres  June  22,  1904.  [SeaL]  Blmer  B.  S<nn' 
mors,  Notary  Public." 

On  July  S,  1W2,  defendant,  appearing, 
specially  for  tbe  purpose,  filed  a  motion  to- 
quash  the  second  service  of  summons  on  tbe 
ground  that  it  had  not  been  made  in  the- 
manner  prescribed  by  the  Code.  This  mo- 
tion was  denied.  On  September  16,  1002,. 
proof  of  publication  of  the  service  ot  tbe 
summons  was  made.  On  October  20,  1002, 
defendant  filed  a  petition  to  vacate  the  order 
theretofore  entered  on  her  form^  motion  to 
quaab  and  for  a  rebearlng  on  said  motion. 
On  November  8, 1902,  this  petition  was  denied 
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and  10  days  were  allowed  the  defendant 
within  which  to  plead.  On  NoTember  18, 
1902,  defendant  haTlsg  failed  to  plead,  de- 
fault was  entered;  and  on  November  26,  1902, 
Judgment  was  entered  In  favor  of  plaintiff  for 
$3,787.02  and  coats,  and  the  attachment  ra»- 
talned. 

Thomas,  Bryant  &  Lee,  tor  plaintiff  In 
error.  H.  M.  Orahood  and  W.  F.  Orabood, 
fiff  dtfOidant  In  erm. 

OODDABD,  J.  <after  stating  the  facta). 
It  Is  contended  by  coonsel  for  plaintiff  In 
mor  ttuit  the  Issuance  and  return  of  an 
atlas  smnmons,  showing  that  the  same  could 
not  be  personally  served  on  the  defendant 
at  the  time  of  the  Issuance  of  the  order 
for  publlcatltm.  was  an  essential  step  and 
a  condition  precedent,  and  that  the  delay 
of  five  months  between  the  return  of  the 
first  summons  and  the  making  of  the  order 
ct  pobllcatlon  was  fatal  to  the  validity  of 
the  order,  and  rendered  the  service  of  the 
stmuQons  void,  notwithstanding  the  affidavit 
of  plaintiff  filed  at  the  time  the  order  was 
made  established  the  fact  that  the  defendant 
had  been  a  nonresident  of  the  state  ever 
since  the  commencement  of  the  action,  and 
still  resided  out  of  the  state,  and  whose 
poet  office  address  was  Sprlngvllle,  In  the 
county  of  Erie,  state  of  New  York. 

In  the  case  of  Eagle  Oold  Mining  Co.  t. 
Bryarly,  28  Colo.  26Z^  86  Fac.  62,  wherein 
several  actions  were  consolidated,  the  pro- 
cedure for  the  obtaining  of  the  ordw  of 
publication  was  very  similar  to  the  steps 
taken  here.  There  was  a  delay  of  more 
than  four  months  between  the  return  of  the 
sheriff  on  the  summons  there  Issued  and 
the  final  order  upon  which  publication  of 
summons  was  made,  owing  to  a  successful 
attoopt  on  the  part  of  the  defendant  to 
qnaah  the  first  publication,  as  In  this  case^ 
The  orders  were  made  and  publication  of 
summons  had  upon  new  affidavits  filed  at 
the  time  the  order  was  <^taiued.  Mr.  Jus- 
tice Steele,  who  delivered  the  opinion  of  the 
court,  after  quoting  section  41  of  Mills'  Ann. 
Code,  which  controls  in  cases  of  service 
of  summons  by  publication,  says:  "It  Is 
apparent  from  an  examination  of  this  statute 
that  the  return  of  the  shwlff  was  not  in- 
tended by  the  Legislature  to  be  made  the 
basis  of  the  order  for  publication,  because 
the  Borvice  Is  only  to  be  attempted  in  the 
county  where  the  suit  is  brought,  and  the 
information  that  the  defendant  Is  a  non- 
realdent  is  c(mtalned  only  in  the  affidavit 
made  by  the  plaintiff."  The  court  th^e  held 
that,  the  sev^al  steps  having  been  taken 
in  the  order  required  by  the  Code,  the  delay 
between  the  return  of  the  sheriff  and  the 
making  of  the  order  of  publication  was  not 
fatal  to  the  service  of  the  process,  and 
sustained  the  action  of  the  court  below  in 
entertaining  Jurisdiction  of  the  case. 

Then  is  no  substantial  difference  between 
the  facta  in  that  case  and  those  disclosed 


in  the  record  before  m,  and  under  the  rule 
there  announced  the  court  below  rightly  en- 
tertained Jurisdiction  of  this  action,  and  its 
Judgment  Is  thwefbre  affirmed. 
Affirmed. 

OABBEBT.  a      and  BAILBX,  J.  concur. 


COLORADO  &  B.  RT.  00.  v.  SONNE. 
(Supreme  Court  of  Colorado.  Oct  2,  190S.) 

1.  BAILBOADB    —    IKJUBIBS    TO    pBBSOH  OH 
TKAOK— COHTRIBUTOBT  NEGLIOBRaB. 

Plaintiff.  Injured  by  being  strnck  by  a  loose 
car  in  a  switch  yard,  was  familiar  with  the 
tracks  and  knew  the  company's  method  of 
operating  Its  trains.  He  attempted  to  cross  the 
track  on  which  the  ear  wss  moviog  without 
looking  or  listening  for  the  aimroacn  of  cars. 
Had  he  looked,  he  could  have  observed  cars  on 
the  track  for  some  distance.  He  knew  that 
switching  was  being  done.  Hatd,  that  be  was 
guilty  01  contribunoy  negligence  as  a  natter 
of  law. 

2.  Sams  —  Case  Riquibbd  or  Pisson  on 
Track. 

A  person  in  a  railroad  yard  on  the  Invlta- 
tlou  of  the  company  Is  not  relieved  from  exercis- 
ing a  reasonable  degree  of  care  to  avoid  Injury. 

[Ed.  Mote.— IV>r  esses  in  .point  see  voL  41. 
Cent  Dig.  RsUroads,  1 128ftr 
8.  Saioe— Cake  RvquiBKn  or  Rjjlboad  Gou- 

PANT. 

A  railroad  company  owes  to  a  person  In  Its 
yards  on  lawful  bnriness  the  duty  of  having  its 
premises  In  a  reosonsbly  safe  condltios  and  to 
prevent  injury  to  him  from  any  unusual 
danger;  but  tbis  obligation  does  not  require  it 
to  make  Qw  place  absidutely  safe. 

Appeal  from  District  Ooort;  Qllpin  Coonty: 
A.  H.  De  France,  Judge. 

Action  by  Petw  Sonne  against  the  Colo- 
rado &  Southwn  Railway  Company.  From  m 
Judgment  for  plaintiff,  defendant  aro^aliL 
Reversed. 

Rehearing  denied  November  9,  1906. 

Upon  the  Ttb  day  of  September,  1889,  ap- 
pellant, who  was  defendant  below,  operated 
and  maintained  a  railroad  and  switchyard 
at  Black  Hawk,  In  the  county  of  Ollpin,  in 
this  state.  Peter  Sonne,  the  appellee,  who 
was  plaintiff  below,  was  a  teamster  living  at 
Central  City,  and  had  been  driving  a  team  at 
El&ck  Hawk  and  vldnlty,  and  frequenting  the 
switch  yards  of  appellant  for  18  w  18  years. 
He  was  well  acquainted  with  the  manner  of 
the  conducting  of  appellant's  business  In  and 
about  the  (v^ation  of  Its  trains  at  that  point 
Upon  the  morning  in  question  a  freight  train 
arrived  In  Bla<^  Hawk,  and  was  engaged  In 
switching  up  the  track  west  of  the  depot 
Api>ellee  visited  the  switch  yards  of  appellant 
that  morning  for  the  purpose  of  obtaining  coal 
from  a  car  standing  thweln.  A  passenger 
train  arrived  from  the  east  upon  Its  way  to 
Central  City,  and,  as  usual,  halted  at  the 
Black  Hawk  station.  Having  ascertained  the 
location  of  the  coal  car  which  he  desired  to 
emp^,  appellee  got  Into  his  wagon,  and  drove 
parallel  with  the  track  and  toward  Central 
City  In  the  direction  In  whidi  the  awltdiliw 
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was  belnff  done  by  the  freight  engine.  He 
had  some  conTersatlon  with  the  engineer  of 
the  passenger  train,  and  attempted  to  cross 
the  track  in  front  of  the  passenger  engine, 
without  looking  or  listening  to  determine 
what  was  being  done  to  the  westward  and 
op  the  trade  by  the  freight  engine.  As  he 
was  driving  upon  the  track  his  attention  was 
attracted  by  the  cries  of  alarm  of  the  by- 
standers.  He  then,  for  the  first  time,  looked 
iQ)  the  track,  and  discovered  a  loose  car 
coming  rapidly  toward  him,  and  but  a  rod 
or  two  distant  This  car  struck  the  wagon, 
throwing  apjnllee  to  the  ground  and  severely 
injuring  him.  He  broui^t  suit  In  the  district 
court,  and  recovered  Judgment,  from  whldi 
Judgment  defendant  bdow  appeals. 

Vtnem  ft  Whitted  and  O.  L.  Dines,  for  a]^ 
pellant  J.  H^.  Llvesay,  for  appellee. 

BAILB7,  J.  (after  stating  the  facts).  There 
are  many  questions  raised  In  the  record  of 
this  case,  only  one  of  which  we  shall  consider, 
because  It  la  decisive,  and  that  Is  the  mattei 
of  the  contributory  negligence  of  the  appellee^ 
We  are  often  confronted  with  the  pn^osltlon 
that  because  the  trial  court  gave  Judgment 
to  the  successful  party  It  should  be  decisive 
of  the  matter.  If  this  be  true,  the  existence 
of  a  court  of  review  is  superfluous,  and  an 
unnecessary  extravagance.  The  Judgment  of 
nisi  prlus  courts  should  be  sustained  when  it 
can  be  done  without  violating  the  settled 
principles  of  law.  The  Judgment  In  this  case 
can  only  be  sustained  on  the  theory  that  the 
defendant  is  guilty  of  negligence  In  ipermlt- 
ting  the  car  to  run  down  its  track  unattended 
by  a  locomotive,  and  that  plaintiff  was  not 
gnllty  of  such  negligence  as  contributed  to 
produce  the  injury  complained  of.  Before  he 
can  recover  there  must  be  a  concnrrrace  of 
negligence  on  the  part  of  the  defendant,  and 
a  lack  of  n^llgence  on  the  part  of  the 
plalntlflT. 

One  of  the  well-settled  principles  of  law 
in  this  state  Is  that  when  a  party  so  far 
contributed  to  the  dlaasto:  by  his  own  negli- 
gence or  want  of  ordinary  care  and  caution, 
that  but  for  such  l&ck  of  care  and  pmdence 
the  Injury  would  not  have  been  sustained,  he 
Is  not  entitled  to  recover.  Colo.  Central  R. 
R.  Co.  V.  Martin,  7  Colo.  C02,  4  Pac.  1118. 
In  this  case,  while  there  Is  evidence  that  the 
view  was  obstructed  some  distance  south  of 
the  track  by  a  lime  house,  which  was  located 
about  twenty-flve  feet  from  the  track,  and  by 
a  pile  of  cord  wood  ectendlng  out  from  the 
lime  house  about  8  feet,  which  would  obstruct 
the  view  of  a  person  who  was  south  of  the 
track,  and  of^slte  this  bnlldlng,  Sonne  was 
driving  close  to  the  track,  and  parallel  with 
it,  and  his  view  was  unobstructed  because 
there  were  16  feet  of  open  space  between  the 
wood  pile  and  the  track.  If  he  had  looked 
he  could  have  observed  the  cars  npon  the 
tra<^  for  some  distance.  He  says,  howerw, 
that  be  did  not  lotA;  that  it  waa  not  custom- 


ary for  him  to  look  up  the  track  before  he 
came  upon  it;  that  he  generally  lo<^ed 
straight  ahead;  that  It  was  not  his  custom  to 
stop,  or  to  look,  or  to  listen.  One  cannot  rush 
blindly  into  danger,  even  though  the  danger 
be  occasioned  by  the  negligence  of  another, 
and  be  heard  to  complain  of  bis  injury. 
He  Is  bound  to  exMclse  a  reasonable  d^ree 
of  pmdence  in  protecting  himself  from  Injury. 
The  duty  of  self-preservation  Is  one  that  can- 
not be  ignored.  Usually  questions  of  negli- 
gence and  contributory  negllg^ce  are  matten 
of  fact  to  be  determined  by  the  Jury,  bnt 
where  the  facts  are  undisputed.  It  becomes 
the  duty  of  the  court  to  determine  these 
questions  as  a  matter  of  law.  C  B.  ft  Q.  R. 
B.  C&  V.  McGraw,  22  Cola  868.  45  Pac  888. 

This  plaintiff  was  an  old  reeddent  of  G«i- 
tral  City.  He  was  a  teamster  and  for  a  long 
time  had  been  using  this  particular  croMbis. 
He  knew  the  grade  of  the  tracks  and  knew 
that  there  was  swltdilns  being  done  above 
him,  and  with  his  experience  and  kno^- 
edge  of  existing  conditions,  he  saw  fit  to  drive 
across  the  tra<As  without  as  much  as  giv- 
ing a  passing  glance  in  the  direction  from 
wMcb  tiie  car  come,  It  must  be  coudnded 
that  he  assumed  the  risk,  and  cannot  now  be 
heard  to  complain  If  hla  assnmption  resulted 
disastrously.  He  cannot  relieve  himself  of 
res[K>ttsibiIlty  by  the  fact  that  it  was  not 
hlB  custom  to  stop,  or  to  look,  or  to  Ustoi, 
while  approactiing  the  trade  If  the  accident 
was  caused  partly  by  the  plalntiiTs  own 
negligence,  then  It  was  not  in  a  legal  sense 
caused  by  the  negligence  of  defendant  In 
such  case  It  was  caused  by  the  negligence  of 
both  parties.  If  the  result  waa  produced 
by  the  commingllug  of  the  negligence  of  the 
two  parties,  the  plaintiff  cannot  recover. 
Lesan  v.  Maine  Central  B,  Co.,  77  Me.  85. 
The  conduct  of  the  pUiIntiff  seems  well-nigh 
Indefensible.  Though  he  was  well  acquaint- 
ed with  the  yards  and  knew  that  an  engine 
and  force  of  men  were  doing  some  switching 
up  the  track,  he  drove  boldly  npon  the  croae- 
Ing  without  either  looking  or  listening  for  ap- 
proaching cars.  The  fact  that  there  was  a 
locomotive  standing  upon  the  track  east  of 
the  crossing  did  not  excuse  him  from  the 
duty  of  looking  west  along  the  track.  It  is 
said  that  it  would  have  been  of  no  use  to 
have  looked  westward  because  of  the  ob- 
struction caused  by  the  lime  house  and  the 
wood  pile.  As  has  been  seen,  this  obstruc- 
tion was  16  feet  from  the  railroad  track, 
and  plaintiff  was  driving  close  to  the  track, 
so  that  his  view  could  not  have  been  ob- 
structed; bnt  even  If  it  was,  It  was  bis  duty 
then  to  stop  and  to  listen.  C.  &  S.  Ry.  Co. 
V.  Thomas  (Colo.)  81  Pac.  801.  The  noise 
of  tills  car  was  heard  by  Grutzmacher,  who 
was  working  In  a  holler  shop  80  or  35  feet 
from  the  main  track,  and  by  Krose,  ^o  was 
near  the  depot,  75  feet  further  from  the  car 
than  Sonne.  When  the  attention  of  Kruse 
was  attracted  by  the  noise  and  he  saw  the 
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car.  It  WM  126  or  ISO  feet  above  the  wason 
crondns,  and  ai>parentl7  Sonne  would  have 
bad  DO  dUBciiltT  In  aeelxkg  or  bearing  this 
car  It  he  bad  made  an  effort  to  do  aa  These 
bystandera.  who  were  not  In  aa  good  a  posi- 
tion to  aee  or  hear  the  car  aa  Sonne,  did  bear 
it  and  did  see  tt  and  endeavored  to  attract 
80006*8  attentbm  to  the  fact  ot  Ita  approach, 
but  evldentlr  failed  to  do  ao  In  time  to  me- 
Tont  the  Injopj. 

Wo  may  assnme  It  to  be  tme  tbat  plalntUC 
was  upon  the  gronnds  oC  the  defendant  upon 
lawful  bnalness,  and.  In  a  aenae,  optm  the 
Invitation  ot  flie  defendant  and  that  dofuid- 
ont  owed  blm  the  duty  to  bave  Ita  inemlses 
In  a  reasonab^  safe  ctmdltlon  and  to  pre- 
vent damage  to  Urn  trom  anj  nnaeen  or  vn- 
nanal  dangw.  jet  tills  wonld  not  relieve  the 
plaintur  fnan  tlie  doty  of  exerdslns  a  rea- 
amable  d^ree  of  care.  Tbe  obligation  ot 
tbe  railroad  company  did  not  require  it  to 
make  tbe  place  abs<rtntely  sata.  It  was  not 
required  to  malce  acddenta  Imposalble.  Wa- 
bash. St.  Louis  &  Pac  Ry.  Ca  v.  Locke,  112 
Ind.  404.  14  N.  B.  891,  2  Am.  St  Rep.  108. 
The  plaintiff  was  bound  to  co-operate  with 
defendant  and  use  (wdinary  care  to  prevent 
the  accident.  Tbe  law  1b  no  less  stringent 
and  exacting  In  Imposing  duties  and  re- 
sponsibilities upon  travelers  or  those  cross- 
ing railways  than  it  is  upon  the  companies 
operating  the  roads.  While  It  Is  the  duty 
of  tbe  company  to  use  due  care  and  to  exer- 
cise caution  to  prevent  an  Injury  to  the  way- 
farer, it  la  equally  the  duty  of  the  individual 
to  use  due  care  and  to  eierclBe  caution  to 
prevent  his  being  injured  by  the  company. 
Hence,  It  Is  said  that,  "as  a  matter  of  lew, 
It  is  negligence  and  carelessness  for  a  per- 
son to  go,  to  stand,  or  to  be  upon  the  track 
of  the  railroad  without  keeping  watch  both 
ways  for  cars."  and  that  It  Is  the  duty  of 
the  traveler  to  look,  and  to  listen  for  the  ap- 
proach of  trains,  and  observe  the  surround- 
ings. Denver  &  B.  O.  B,  S.  Oo.  v.  Ryan,  17 
Colo.  08,  28  Paa  70. 

Tbe  plaintiff  was  guUty  of  contributory 
negligence.  He  failed  either  to  look  or  to 
listen  for  approaching  danger  while  In  a 
position  in  which  he  knew,  or  should  have 
known,  tbat  danger  was  Imminent  He  Is 
therefore  not  entitled  to  recover,  and  the 
Judgment  ot  the  district  conrf  will  be  re- 
versed. 

Beversed. 

OABBBBT,  a  J.,  and  GODDARD,  J., 
concur. 


UABKB  T.  HBRBEIN. 
Supreme  Court  of  Oxegtm.  Dec  4»  1006.) 
1.  TbIAX.  —  InRXUCTIOHB  —  Rw)unT8  — 

sraucnoRS  Aluadt  Oiybh. 

The  question  waa  whether  a  wifa  waa 
bound  by  her  hosbsnd's  lease  ot  her  land  to  de- 


fcndant  and  the  court  was  requested  to  charge 
that.  It  the  wife  knowingly  permitted  the  hus- 
band to  hold  himself  out  as  her  agent  as  to 
her  land,  she  would  be  held  to  adopt  his  acts 
and  be  bound  by  hi*  contracts,  and  that  where 
one  Ib  shown  to  bave  been  an  agent  and  con- 
Hnues  to  act  as  sudi  witiiin  the  scope  ot  Ids 
former  authori^,  a  contlnuaDce  ot  bis  authori- 
ty le  presnmabfe.  Tbe  court  chafed  that  the 
husband  could  bave  been  an  agoit  of  his  wife 
by  bis  generally  transacting  business  of  such 
character  in  relation  to  her  land,  and  that  It 
she  gave  him  general  authorltTi  whldi  waa 
generally  known,  it  would  be  presumed  to  om- 
tinue  until  parties  that  knew  of  that  authority 
bad  actual  notice  of  Its  cessation.  HM  that. 
In  view  of  the  Instruction  given,  there  was  no 
error  in  refusing  the  one  requested. 

2.  HnsBAND  Wnv— AoENOT— iNsranc- 

TlOIfS. 

The  use  In  the  court's  charge  of  the  worda 
"habitual"  and  "habitually,"  to  qualify  the 
alleged  conduct  of  the  huslHind  In  dealing  with 
bis  wife's  land,  did  not  require  the  huwand's 
acts  to  be  so  oftoi  repeated  as  to  twm  a  habit 
but  they  meant  that  It  the  wife  ratified  all 
contracts  assumed  to  have  bean  made  by  the 
husband,  hla  agency  might  be  Implied. 

Appeal  from  Circuit  Court  Cttadumas 
Connty ;  T.  A.  HcBride,  Judge. 

Action  by  Sarah  B.  Harks  against  B.  O. 
Herren.  From  a  Judgment  In  favor  of  plain- 
tiff, defoidant  aKteals.  Affirmed. 

This  is  an  action  by  Sarah  B.  Marks  against 
B.  G.  Herren  to  recover  tbe  possession  of 
ctftaln  real  propextj.  Tbe  answer  admits 
plaintiff's  ownership  oi  tin  land,  doiles  ber 
right  to  the  Immediate  possession  fbexeot, 
and  avera  a  lease  ot  the  premises  fkom  plain- 
tiff's hnaband,  who  in  making  tbe  demise 
acted  as  ber  agent  Tb»  reply  doilea  tbe  al- 
leged agoicy,  and,  the  cause  being  tried. 
Judgment  for  tbe  restitution  of  tbe  premises 
was  rendered  against  tbe  defendant  and  be 
appeals. 

A.  M.  Cannon,  for  appellant  Q.  B.  Dimidk 
and  S.  T.  Blchardson,  for  respondent 

MOORE,  J.  The  bill  of  exceptions  shows 
that  at  the  trial  the  defendant  Introduced 
testimony  tending  to  show  that  John  B. 
Marks,  plaintiff's  husband,  acted  as  her  agent 
in  selling  produce  received  as  rent  of  the 
demanded  premises;  that  he  negotiated  a 
sale  of  a  part  of  her  land;  that  he  managed 
her  real  property,  which  facts  were  generally 
known ;  and  that  the  defendant  being  aware 
thereof,  relied  upon  Marks'  api>arent  au- 
thority In  renting  the  premises  from  him. 
Based  on  this  testimony  the  defendant's  coun- 
sel requested  the  court  to  give  the  following 
charge;  "You  are  instructed,  gentlemen  of 
the  Jury,  that  if  the  plaintiff  knowingly  and 
voluntarily  permitted  Marks  to  bold  blmself 
out  to  tbe  world  as  her  agent  In  the  transac- 
tion of  business  respecting  her  land,  she 
would  be  held  to  adopt  his  acts  and  be  bound 
by  his  contracts  with  any  person  relying  upon 
tbe  faith  of  such  agency;  and  It  Is  also  a 
rule  of  law  that  where  a  person  Is  Aown  to 
bave  been  the  agent  ot  another  in  the  transac- 
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tlon  of  particular  bnslnesa,  anA  oontinnes  to 
act  as  auch  agent  within  the  scope  of  hla 
fwmer  authority,  It  wlU  be  presumed  that  his 
authority  continues  and  bis  action  will  bind 
hts  principal,  unless  the  person  with  whom 
he  deals  has  notice  that  his  agency  has 
ceased,  or  until  after  a  lapse  of  such  a  length 
of  time  as  ought  to  put  a  reasmably  prudent 
man  on  Inquiry  as  to  the  continuance  of  such 
agency.  So  in  this  case,  If  you  should  find 
from  the  evidence  that  Marks  was  trans- 
acting the  buslneea  of  the  plaintUf  connected 
with  this  real  property,  such  as  collecting 
rents,  selling  hops,  and  negotiating  sales  of 
the  property,  then  the  defendant  would  have 
a  right  to  rely  upon  bis  auUiorlty  If  be  knew 
of  It,  and  the  plalntUf  would  be  bound  by  bis 
act  of  leasing  the  property  to  the  defendant, 
unless  bis  authority  bad  ceased,  and  that  fact 
was  brought  borne  to  the  defendant  prior  to 
leasing,  and  your  TWdlct  must  be  (or  the 
defendant"  The  court  refused  to  give  this 
Instruction,  and  the  dtfendant  was  allowed 
an  exception. 

In  the  gmeral  charta  the  court  said: 
party  may  be  b^  to  create  an  agency  In  two 
ways  tbat  will  bind  them:  One  actually 
authorizing  an  agent  to  do  an  act,  or  Mr. 
Marks  could  be  an  agent  of  his  wife  by  her 
actually  authorizing  him  to  transact  this 
particular  business,  or  generally  to  transact 
business  cf  this  character  In  relation  to  the 
farm,  managing  and  rating,  and  collecting 
rents,  and  selling  property  on  the  farm,  and 
othw  things  of  that  sort  If  she  gave  Mm 
goieral  autbwity  to  do  tiiat^  and  his  author- 
ity was  generally  known  and  recognized  in 
respect  to  similar  matters,  then  It  would  be 
presumed  to  continue  until  parties  that  knew 
of  that  authority  bad  had  actual  notice  that 
it  had  ceased.  Or,  if  she  allowed  him  to  hold 
himself  out  as  the  agent  and  recognise  hla 
autbOTlty  to  such  an  extent  as  would  leave  a 
reasonable,  prudrat,  and  careful  man  to  be- 
lieve tbat  he  actually  was  an  agent,  if  she 
allowed  him  to  go  ahead  and  transact  busi- 
ness Qt  a  similar  character  babltnally  In  such 
a  way  as  would  lead  a  reasonable  and  pru- 
dent man  to  bellere  that  he  was  faer  agent 
in  tbla  matter,  and  he  actually  did  believe 
that  and  was  misled  by  her  previous  habitual 
course  of  conduct,  then  she  would  be  bound 
by  his  act  the  same  as  if  she  had  actually 
authorised  him.  But  In  order  to  be  bound. 
In  that  way,  the  conduct — by  holding  a  persrai 
out  as  agent— he  must  have  babitoally  acted 
in  matters  of  a  similar  charactw."  The  sub- 
stance of  that  part  of  the  charge  requested, 
preceedlng  the  application  to  the  case  at  bar, 
is  taken  from  Sacketf  s  Instmctiona  to  Juries 
<2d  Ed.)  p.  66,  S  16,  and  page  68.  |  4.  An 
examination  of  the  excerpt,  takra  from  the 
general  charge,  will  show  that  the  essential 
parts  of  the  special  Instructions  requested 
were  given  by  the  court  The  rule  is  well 
settled  In  this  state  that  when  the  trial  court 
Is  requested  to  state  to  the  jury  the  rules  of 


law  applicable  to  the  various  Issues  Involved, 
which  requests  are  substantially  embodied  in 
the  goiwal  charge,  no  ernnr  la  committed  la 
refusing  to  give  the  Bpedal  Instructions  r» 
quested.  Conlon  v.  Or^n  Short  Line  R.  Co., 
23  Or.  409,  82  Pac.  397 ;  Morrison  v.  McAtee, 
28  Or.  030.  82  Pac  400;  La  Grande  Nat 
Bank  v.  Blum,  27  Or.  21S,  41  Bac.  660.  The 
court  having  given  the  substance  of  the  In- 
struction requested,  no  errw  was  committed 
in  refusing  to  charge  the  jury  as  desired  1^ 
defoidanf  s  couns^. 

The  court  In  several  Instances  In  its  gen- 
eral charge  used  the  words  "habitual"  and 
"habitually."  as  hereinbefore  quoted,  to 
qualify  the  alleged  conduct  of  plaintiff's  hus- 
band in  dealing  with  her  land,  to  the  fre- 
quent use  of  which  words  defendant's  coun- 
sel were  allowed  exertions.  It  was  argued 
that  the  acts  of  a  person  on  behalf  of  an- 
other, whoi  assented  to  by  the  lattor,  war- 
rants the  Implication  of  an  agency,  wltboat 
such  acts  being  so  often  repeated  as  to  form 
a  habit  and  that  the  court's  use  of  the  words 
complained  of  was  erroneous.  In  State  ex 
rel.  V.  Savage,  88  Ala.  1,  7  South.  7,  183,  7 
L.  B.  A.  426,  which  was  a  proceeding  to  im- 
peach a  probate  Judge  for  alleged  habltoal 
drunkenness,  Mr.  Chief  Justice  Stone^  peak- 
ing for  the  court  upon  tiie  merits  of  tiie  case, 
said:  "Habit  is  customary  stete^  ta  disposl- 
tion,  acquired  by  frequmt  r^teUticm;  apti- 
tude by  doing  frequently  tiie  same  thing; 
usage;  established  manner.  When  a  per- 
aoa  has  repeatedly  acted  in  a  particular 
way,  at  Intervals,  whether  regular  or  Ir- 
regular, for  such  length  of  time  as  tiuit  we 
can  predicate  with  reasonable  assurance  that 
he  will  continue  so  to  act  wa  may  affirm 
that  this  Is  his  habit"  In  I^ch  v.  Bates, 
189  Ind.  206,  88  N.  B.  806,  In  construing  a 
stetute  which  forbade  the  granting  of  a 
liquor  llcoue  to  a  person  in  the  habit  of 
becoming  intoxicated,  the  court  say:  "Tb.6 
word  habit  lias  a  clear  and  well-understood 
meaning,  being  nearly  the  same  as  custom, 
and  cannot  be  implied  to  a  single  act"  In 
1  American  &  English  Encyclopedia  of  Law 
(2d  Ed.)  p.  061,  tiie  editors  of  that  valuable 
work,  discussing  the  authority  of  one  pawn 
to  act  for  another,  say :  "While  agency  may 
be  Implied  from  a  single  transaction,  It  Is 
more  readily  inferable  from  a  course  ot 
dealing." 

If  the  definition  of  the  word  '*haMr  aa 
given  by  the  courts  in  construing  statutes 
relating  to  the  excessive  indulgence  of  in- 
toxicating liquors  Is  to  prevail  In  the  case 
at  bar.  It  would  necessarily  follow  tiiat  an 
agency  could  not  be  Implied  tnm  a  tfngle 
transaction.  The  words  used  by  the  court 
In  Its  general  charge,  to  which  excepticms 
were  taken,  were  evidently  intended  aa 
synonyms  tor  the  words  custom  or  usage, 
and  were  not  designed  to  be  expressive  of 
an  appetite  which  by  inherttance  la  or  by 
acquisition  had  become  almost  uncontrollable. 
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Mr.  Tfffany  In  his  work  on  Agency  (Becthm 
ft),  In  glTlng  UltBtnttioos  of  an  agency  aris- 
iHg  from  an  estoppel,  says:  "If  a  man  al- 
lows Ub  aerrant  habltnally  to  buy  from  a 
tradesman  on  credit,  his  condnct  is  an  Im- 
plied representation  of  authority  to  pledge 
his  credit  In  similar  cases.  •  •  •  Or,  If 
a  mercUmt  Is  aware  that  his  cashier  Is  In 
the  babit  of  Indorsing  and  collecting  che<^s 
without  authority  In  dealing  with  the  bank, 
and  does  not  notify  the  bank  that  the  cashier 
Is  acting  without  authority,  he  will  not  be 
allowed  to  deny  the  authority."  In  St 
Louis  Nat  Stockyards  t.  Godfrey,  198  III. 
288,  65  N.  B.  90,  which  was  an  action  by  a 
locomotlTe  engineer  to  recover  damages  for 
a  personal  injury,  snstalned  while  switch- 
ing cars,  It  was  held  that  the  following  In- 
Btructlon  stated  the  rule  correctly,  to  wit: 
**The  Jury  are  Instructed  that  If  they  believe 
from  the  testimony,  the  rule,  or  notice  of 
the  defendant  read  In  evidence,  relating  to 
the  use  of  tracks  by  crews  of  the  plaintiff's 
company  In  entering  the  defendant's  yard 
from  the  Tormtnal  Railroad  Association  yard, 
was  habitually  vtolated  with  the  knowledge 
and  acquiescence  of  the  defendant,  or  was 
not  enforced  as  to  the  switching  crew  with 
which  the  plaintiff  worked,  then  the  Jury 
should  disregard  such  notice  or  rule  In  con- 
sidering the  whole  case."  In  that  case,  as 
also  in  the  Illustrations  glTOi  by  Tiffany,  to 
which  attention  has  been  called,  the  word 
*^aMtually"  was  erldently  designed  as  a 
synonym  for  usage  or  a  course  of  dealing. 

Whether  or  not  an  agmcy  can  be  Implied 
from  a  single  transaction  so  as  to  give  It 
the  designation  of  a  usage  Is  not  necesssry 
to  a  decision  herein,  tot  the  bill  of  exertions 
discloses  that  testimony  was  Introduced  by 
tbe  defendant  tending  to  show  that  plalo- 
tUTs  husband  had  acted  for  his  wife  in  more 
than  one  Instance  relathv  to  her  real  prop- 
erty. The  habit  or  usage  to  which  the  court 
refers  evidently  meant  that  If  the  plaintiff 
ratlfled  all  contracts,  assumed  to  hare  been 
made  with  third  persons  on  her  behalf  by 
her  liuaband,  the  agency  of  the  latter  might 
be  Inqylled  from  sndi  course  of  dealing,  with- 
out regard  to  how  many  times  hto  acts  had 
beoi  afllrmed  by  her.  But,  If  ahe  at  any 
time  had  repudiated  agreements  undertaken 
with  third  persons  by  her  husband  on  her 
bdialt  such  dlssTowal  would  break  the  con- 
tinuity of  the  course  of  dealing,  and  repel 
the  Impllcatimi  of  an  agency  arising  from 
her  bnsbasd  holding  hlmstif  out  as  her 
agent  Believing  from  an  examination  of 
the  entire  charge  that  the  meaning  we  have 
ascribed  to  the  words  In  question  was  so  In- 
tended by  the  court  and  so  understood  by 
the  Jury,  no  error  was  committed  In  using 
them  ha  the  g«i«ral  charge. 

It  follows  from  these  considerations  that 
the  Judgment  should  be  affirmed,  and  It  is 
so  ordered. 


WONO  SING  T.  OITT  OF  INDBPBND- 

BNCB  et  al. 
(Supreme  Court  of  Oregon.   Nov.  27,  1906.) 

1.  APgBiJ^tTMSPICIIOH— COWSKBT  OT  FaA- 
TR8* 

Parties  to  a  cause  cannot,  by  waiver  or 
eonsent,  cmifer  appellate  jurisdiction,  where  it 
'does  not  otherwise  exist. 

[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  SS  88-87.] 

2,  RBVIXW— EXISTSNCX  or  OlBKB  RJBHIDT— 
IfimiCIFAI.  COCBTB. 

There  being  no  ordinance  conferring  the 
remedy,  thwe  is  no  vpsal  from  a  Judgment  of 
a  recorder's  oonrt  of  a  dty,  but  the  remedy  is 

by  writ  of  review. 

5.  IHTOXIOATINO  Liquoft— OsxHiaAi.  Pbosi- 
ormon— iKroBHATion. 

Where  a  dty  ordinance  provided  that  no 
person  should  sell  Uqnor  in  less  quantities  than 
a  gallon  without  a  license,  and  another  section 
declared  that  any  one  selling  or  offering  to  dis- 
pose of  any  liquor  should  be  punished,  etc,  the 
words  "In  less  quantitiee  than  a  gallon"  wtre 
by  implication  Imported  into  the  later  section, 
and  an  Infonnatitm  whldA  failed  to  aver  that 
the  flttantity  sold  was  le«  than  a  gallon  was 
insnffident,  under  Code  Or.  Proc.  ||  1808, 
requiring  an  information  to  charge  bat  one 
crime  and  to  be  direct  and  certain. 

[Bd.  Note.— For  cases  In  point,  see  vol.  2(^ 
Cent.  Dig.  Intoxicating  Uqoois,  1  23S.] 

4.  Sahe— Gbbtaiktt. 

An  ordinance  forbade  the  sale  of  "any 
splritooos,  malt,  or  vinous  liquors."  A  farther 
provision  made  each  sale  a  separate  and  dis- 
tinct offense.  BM,  that  an  information  char- 
ging a  sale  of  "spirituous  and  nult  liqnors  or 
SPlntnovs  or  malt  liquors"  was  not  snfflclant, 
under  Code  Or.  Proc.  H  1806,  180& 

6.  IHF0SKA.TI0IT— FOBU. 

That  an  Information  for  violation  of  a  city 
ordinance  was  in  the  form  prescribed  by  the 
ordinance  could  not  bind  the  defendant  or  pre- 
vent the  conrt  from  construing  the  law  appli- 
cable thereto. 

Appeal  from  Circuit  Conrt  Polk  County; 
William  Galloway,  Judge. 

Wong  Sing  was  convicted  In  a  recorder's 
court  of  illegally  selling  liquor,  and  from  a 
Judgmrat  of  the  circuit  court  dismissing  a 
writ  ot  review  he  appeals.  Reversed. 

This  is  a  ^Kdal  proceeding  to  review  a 
Judgment  of  an  inferior  conrt  An  accusa- 
tion was  Qled  in  the  recorder's  court  of  the 
city  of  Independence  against  the  plaintiff 
herein,  which  charge  omitting  the  formal 
imrts.  Is  as  follows:  "The  said  Wong  Sing 
is  accused  by  this  complaint  with  the  crime 
of  selling  splritnons  or  malt  liquors  in  the 
city  of  Indepeodence,  Oregon,  committed  as 
follows,  to  wit :  That  said  Wong  Sing,  In  the 
city  of  Independence,  In  Polk  county,  Oregon, 
did  on  the  14th  day  of  December.  1904,  and 
the  17th  day  of  December,  1004,  then  and 
there  being,  did  then  and  there  sell,  or  cause 
to  be  sold,  spirituous  and  malt  liquors,  or 
spirituous  or  malt  liquors,  in  the  city  of  In- 
dependence, without  license,  and  contrary  to 
the  laws  of  the  dty  of  Independence,  the 
same  being  a  violation  of  section  7,  of  Ordl- 
nance  16,  which  provides  for  the  punlslimcnt 
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oC  audi  oflOiaes,  and  eontruy  to  the  stat- 
ntea  In  mdi  cases  made  and  provided,  and 
agalnat  tbe  peaca  and  dignity'  of  the  city  of 
IndcsieiidCTc&"  A  demarrer  to  thlB  plead- 
ing was  Interposed,  on  the  grounds  that  more 
than  one  offense  was  attempted  to  be  charged 
and  that  the  facts  so  stated  do  not  constitute 
a  crime.  The  demurrer  was  sustained  as  to 
the  date^  "the  17th  day  of  December,  1904." 
as  set  out  In  the  complaint,  but  orerruled 
In  all  other  respects,  end,  a  trial  being  had, 
the  plalntUI  herein  was  found  guilty  as 
charged  and  senteaced  to  pay  a  fine  and  the 
costs  and  disbursements  of  the  action.  He 
thereupon  sued  out  a  writ  of  rcTlew,  in  pur* 
suanoe  of  which  the  proceedings  had  against 
him  in  the  recorder's  court  in  such  action, 
together  with  a  cwtlfled  copy  of  Ordinance 
No.  16,  of  that  city,  were  certlfled  xss^  to  the 
<drcnlt  court  for  that  county,  where,  upon  a 
hearing  based  on  such  return,  the  writ  was 
ijiifftiiymrt,  and  from  the  latter  Judgmoit  be 
appeals  to  this  court 

Oscar  Haytor,  toe  appellant  O.  A.  Hurley, 
for  resptmdaits. 

MOORE,  J.  (after  stating  the  facts).  It 
is  loBlBted  by  defoidant's  counsel,  In  support 
of  the  Judgment  of  the  circuit  court,  that 
plaintiff  had  a  remedy  by  ai4>eal  from  the 
Judgment  rendered  against  blm  in  the  re- 
corder's court  ;  and,  this  being  so,  a  writ  of 
rerlew  was  not  the  proper  remedy  to  correct 
the  errors  alleged  to  have  been  committed. 
Assuming,  without  deciding,  that  a  writ  of 
review  does  not  He  In  cases  where  a  remedy 
by  appeal  exists,  the  authority  relied  upon  as 
conferring  the  latter  right  wlU  t>e  examined. 
The  charter  reincorporating  the  city  of  In- 
dependence, filed  In  the  office  of  the  Secretary 
of  State  rebmary  21,  190S  (Bp.  Laws  Or. 
1906,  p.  703).  does  not  In  express  terms  grant 
such  right  It  Is  argued  by  defmdant's 
counsel,  however,  that  an  ordinance  of  that 
city,  passed  and  approved  in  March,  1894, 
conferred  the  right  of  appeal  fr<mi  Judgments 
rendered  In  the  recorder's  court,  which  munic- 
ipal enactment  was  recognized  and  approved 
when  the  new  charts  waa  granted.  The 
clause  of  the  charter  relied  upon  Is  as  fol- 
lows :  "All  ordinances  heretofore  passed  and 
In  force  whea  this  act  takes  effect  and  not 
In  conflict  with  any  of  Its  provlsl(niB,  shall 
be  and  remain  In  force  after  this  act  takes 
effect  until  repealed  by  the  city  council.'* 
The  ordinance  In  qnestlon  is  not  certlfled  up 
as  a  part  of  ttie  transcript  Tba«  is  printed 
in  the  brief  of  the  defendant's  counsel  what 
purports  to  be  section  IS  of  Ordinance  No. 
1,  of  the  city  of  Independence,  passed  March 
7,  1891,  and  approved  three  das*  tbereafter, 
of  whidi  the  following  la  an  excerpt  to  wit : 
••Defendant  mi^  appeal  from  a  Judgment 
rendwed  in  the  recorder^i  ooort  at  any  time 
wltliln  80  days  from  Its  rendlticm.**  If  the 
proof  of  the  existence  of  this  ordinance  waa 
adequate,  we  do  not  think  the  ris^t  attempt- 
ed to  be  conferred  could  possibly  be  granted 
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tn  the  manner  indicated.  Jurisdiction  of  Hnt 
subject-matter  ot  actions  dqtends  for  its 
erclse  upon  a  valid  grant  of  power,  evidenced 
by  proper  leglslatlre  enactment  The  parties 
to  actions  may  waive  their  own  rights  and 
confer  Jurisdiction  of  their  persons  by  a  vol- 
untary appearance,  but  they  are  powerl^e 
to  confer  upon  any  tribunal  Jurisdiction  of  an 
api>eal,  because  the  right  to  do  so  is  not  vest- 
ed in  them.  The  section  of  the  charter  here- 
inbefore quoted  recognized  the  validity  of 
ordinances  "In  force"  when  the  act  went  In- 
to effect  An  ordinance  attempting  to  confer 
Jurl8dlcti<Hi  of  the  subject-matter  of  actions 
was  never  in  force,  and  hence  no  appeal  lies 
from  a  Judgment  rendered  in  the  recorder's 
court  of  the  city  of  Independence. 

The  conclusion  thus  reached  brings  us  to 
a  consideration  of  the  question  whether  or 
not  the  complaint  filed  in  the  recorder's 
court  compiled  with  the  requirements  of  the 
statute  In  the  manner  of  charging  the  plain- 
tiff with  the  commission  of  a  crime.  The 
diarter  of  the  city  of  Independence,  creat- 
ing the  office,  analogous  to  that  of  a  police 
Judge,  and  prescribing  the  procedure  there- 
of, contains  the  following  provision:  "The 
recorder  Is  the  Judicial  officer  of  the  said  dty, 
and  shall  hold  court  therein  at  such  place  as 
the  council  may  provide,  which  shall  be 
known  as  the  'recorder's  court',  and  he  shall 
•  *  *  have  exclusive  Jurisdiction  of  all 
offenses  d^ned  and  made  punishable  by 
any  ordinance  of  the  city,  and  of  all  actions 
brought  to  enforce  or  to  recover  any  penalty 
or  forfeiture  declared,  or  given  by  such  or- 
dinance; and  he  shall  be  governed  by  the 
Justice's  Code  of  this  state  in  all  civil  and 
criminal  proceedings  In  the  recorder's  court 
Including  all  proceedings  for  violation  of 
any  city  ordinance."  Sp.  Laws  Or.  1903,  p. 
707,  I  IS.  An  examination  of  the  Justice's 
Ckkte  of  this  state  will  show  that  the  follow- 
ing are  the  provisions  regulating  the  pro- 
ceedings of  such  inferior  tribunals,  to  wit: 
A  criminal  action  In  a  Justice's  court  Is  com* 
mmced  and  proceeded  in  to  final  determina- 
tion, and  the  Judgment  therein  eatorceA,  in 
the  manner  provided  in  the  Code  of  Criminal 
Procedure,  except  as  In  this  title  otherwise 
specially  provided.  B.  ft  0.  Oomp.  i  '226S. 
In  a  Justice's  court  a  criminal  action  Is  com- 
menced by  the  filing  of  a  complaint  therein. 
Id.  i  2264,  The  complaint  is  to  be  deemed 
an  Indictment  within  the  meaning  of  the  pro- 
visions of  chapter  8  of  the  Code  of  Criminal 
Procedure,  prescribing  what  is  snfflciait  to 
be  stated  In  such  pleading,  and  the  form  of 
stating  It  Id.  f  2265.  The  t^Tislons  of 
chapter  8  of  the  Code  to  whldi  attention  is 
called,  so  far  as  applicable  to  Uie  8uffl<dency 
of  the  complaint  In  the  case  at  bar.  Is  as 
follows:  "The  Indictment  must  charge  but 
one  crime  and  In  one  form  only;  except  that 
where  the  crime  may  be  committed  by  the 
use  of  different  means,  the  Indictment  may 
allege  the  means  in  the  altemattve."  Id. 
I  1308.   And  It  "must  be  dhrect  and  certain. 
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u  It  tegardi  tbe  erime  ebarcea.**  Id.  I 
1906. 

Tbe  vntMiam  of  Ordlxtaiice  No.  16  of  tbe 
dty  of  IndependeDce,  Involved  herein,  are 
a>  ffdlows: 

"Section  1.  fZlttt  no  person  or  persona 
shell  be  permitted  to  sell  or  in  any  manner 
dispose  of  any  qtirltuous,  malt  or  Tinona 
Uqnws  In  tbe  dty  ot  bidependenee  in  lees 
Qnantltiea  fiban  a  gaUon  wlthont  first  haTtng 
obtained  a  license  therefor  from  the  city  of 
Independence  as  hereinafter  provided." 

"Sec.  7.  Any  person  who  shall  sell,  glre 
away,  or  in  any  manner  dispose  of,  or  shall 
keep  for  sale,  w  offer  to  sell,  ^to  away  or 
In  any  manner  dispose  of,  within  the  cor- 
porate limits  of  the  city  of  Independence,  any 
BidritDons.  malt  or  vlnoaa  Uqvors,  without 
first  having  obtained  a  license  for  that  pur- 
pose as  In  this  ordinance  provided,  shall 
upon  eonrictlon  thereof  before  the  recorder's 
court,  be  pnnished  by  a  fine  of  not  less  tiian 
fifty  dollars  nor  more  than  one  hundred  dol- 
lars, or  by  Imprisonment  In  the  city  Jail  not 
less  than  twenty-five  days  nor  mcnre  than 
fifty  days,  or  both  such  fine  and  imprison- 
ment, at  the  option  of  the  court,  and  each 
and  every  sale  or  disposal  of,  or  offer  to 
sell  or  In  any  manner  dispose  of  any  spiritu- 
ous, malt,  or  vinous  liquors,  shall  constitute 
a  separate  and  distinct  violation  of  the  pro- 
visions of  this  section." 

Construing  the  section  last  quoted  in  pari 
matwla  with  the  preceding,  so  as  to  deter- 
mine their  Import,  would  necessarily  Incor- 
porate Into  section  7  the  phrase  "In  less 
quantities  than  a  gallon,"  to  be  found  In 
section  1  of  the  ordinance.  The  sales,  dona- 
tions, or  disposals  of  Intoxicating  liquors  thus 
IHohiblted,  without  first  having  procured  a 
license  aathorlaing  them,  are  of  quantities 
less  than  a  gallon.  No  license  Is  required, 
and  hence  no  offense  Is  committed  against 
the  state  law,  when  In  the  same  transaction 
a  gallon  or  more  of  splrltoous,  malt,  nx  vi- 
nous liquor  la  sold,  given  away,  or  disposed  of 
bj  any  person  In  the  city  of  Independence. 
An  examination  of  the  complaint  in  the  case 
at  bar,  filed  in  the  recorder's  court,  will  show 
that  It  fails  to  state  that  tbe  quantity  of  In- 
toxicating liquors,  alleged  to  have  been  sold 
by  Wong  Sing,  was  lees  than  a  gallon.  It 
was  not  essential  to  the  validly  of  the  com- 
plaint that  it  should  spedfy  the  exact  meas- 
ure of  the  Intoxicating  liquor  sold,  such  as 
a  gill,  a  pint,  a  quart,  etc.,  but  It  was  neces- 
sary to  aver  that  the  quantity  disposed  of 
was  less  than  a  gallon.  State  v.  Mondy,  24 
Ind.  268.  The  complaint,  not  having  aver- 
red that  the  quantity  of  Intoxicating  liq- 
uor sold  was  less  than  tbe  measure  sped- 
fled.  failed  to  state  teets  sufficient  to  con- 
stitute a  crime. 

It  will  be  remembered  that  the  complaint 
accuses  Wong  Sing  of  selling  ''spirituous  and 
malt  liquors,  or  spirituous  or  malt  liquors.'* 
It  will  be  kept  In  mind  that  sectton  7  of  tbe 


Ordinance  No.  16  of  the  city  of  Independence 
prescribed  a  pnnlshmoit  for  any  person  who 
without  a  llcoise  thwefor  sold,  etc.,  "any 
spirituous,  malt  or  vinous  liquors,"  and  pro- 
vided that  each  and  every  sale,  etc.,  of  such 
liquors  should  constitute  a  separate  and  dis- 
tinct offense.  In  State  v.  Humphreys.  43  Or. 
44,  70  Fac.  824,  In  announcing  the  manner  of 
stating  the  facts  constituting  the  commission 
of  a  crime,  It  Is  said:  "When  a  statute 
enumerates  several  acts  In  the  alternative, 
the  doing  of  any  of  which  is  subjected  to 
the  same  punishment,  all  such  acts,  when  not 
r^ugnant  to  each  other,  may  be  charged 
cumulatlTely  as  one  offense,  by  using  tbe 
copulative  'and*  where  'or*  appears  In  the 
statute ;  but,  where  tbe  latter  word  is  used  in 
the  sense  of  'to  wit*,  or  as  indicating  that  the 
terms  preceding  and  following  are  synony- 
mous, it  is  unnecessary  to  observe  the  distinc- 
tion In  the  manner  of  enumerating  the  sever- 
al acts  constituting  the  alleged  crime,  in 
which  case  the  disjunctive  *or'  may  be  used 
in  the  information  or  indictment  In  the  same 
manner  as  It  appears  in  the  statute."  Ap- 
plying this  rule  to  the  case  at  bar,  if  It  were 
not  for  the  latter  clause  of  section  7  of  Or- 
dinance No.  16,  to  which  attention  has  been 
called,  making  each  sale,  etc.,  a  separate  and 
distinct  offense,  the  complaint,  by  chaiging 
the  sale  of  spirituous  "and"  malt  liquors, 
might  be  upheld.  It  is  {Mssible,  however, 
that  under  a  single  sale  spirituous  and  malt 
liquors  might  have  beoi  mixed,  so  as  to 
constitute  but  one  violation  of  tbe  provisions 
of  the  ordinance. 

There  is  a  mailed  distinction  between 
spirituous  and  malt  liquors.  The  former  is 
obtained  by  distillation,  the  latter  by  fer- 
menting an  infusion  of  malt.  The  qualify- 
ing words  "spirituous"  and  "malt"  are  there- 
fore not  synonymous  terms,  and  the  employ- 
ment of  either  cannot  be  understood  as  Im- 
plying tbe  use  of  tbe  other,  so  as  to  permit 
the  disjunctive  "or"  as  used  in  the  phrase 
"spirituous  or  malt  liquors'*,  set  out  In  the 
complaint  to  be  construed  as  "to  wit"  such 
as  spirituous  liquor  or  whisky,  malt  liquor 
or  beer,  vinous  liquor  or  wine.  etc.  The 
specific  charge  that  Wong  Sing  sold  "splrlt- 
uous  and  malt  liquors,**  assuming  that  these 
kinds  of  beverages  were  blended  so  as  to  be 
embraced  in  a  single  transaction,  is  rendered 
nncertein  by  the  subsequent  statomoit  in  the 
complaint  that  be  sold  either  "spirituous  or 
malt  liquors."  As  the  complaint  in  a  Jus- 
tice's court  In  a  criminal  action  takes  tbe 
place  and  performs  the  service  of  an  indict- 
ment, and  Is  construed  In  the  same  manner 
(B.  A  a  Oomp.  I  2266),  the  pleading  in  the 
case  at  bar  violates  the  provlslonB  of  the 
statute  which  requires  that  the  accusation 
must  be  direct  and  certain  as  to  the  crime 
charged  (Id.  |  ISOQ),  and  that  It  mxmt  charge 
but  one  crime  and  In  one  form  only  (Id. 
i  1S08). 

The  plalntUTs  counsel  contend  that  the 
complaint  Is  Insufflclestt  becauae  It  does  not 
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state  tbe  name  of  ttie  pwaon  to  whom  tbe 
Intoxicating  liquors  wm  claimed  to  Imlto 
bean  wld.  or  aTor  tbat  rach  liqnors  were  sold 
to  one  John  Doe,  wbose  trae  name  was  to 
ttia  ptlTate  prosecntor  miknown.  In  aapport 
of  tlie  principle  fbm  Insisted  npon,  it  is 
argned  that  one  of  the  objects  of  a  conTlctlon 
or  of  an  acqnlttal  is  to  prerent  the  person 
so  a  ceased  from  again  being  placed  In  jeop- 
ard7  for  tbe  same  offense,  and  that  onless 
a  complaint  contains  tbe  averments  Insisted 
npon  the  jodgmwt  rendered  In  an  action  of 
this  kind  might  not  afford  a  dwCendant  nny 
Indemnity  from  farther  proceedings  or  pros- 
ecution. Tbe  conclnsion  reached  npon  this 
qnestion  by  tbe  courts  of  last  resort  are 
Tarlant  (11  Bnc.  PL  &  Pr.  647),  but,  as  tbe 
complaint  In  the  case  at  bar  is  so  defective 
in  other  respects,  we  do  not  deem  It  necessary 
to  decide  the  qnestion  presented,  believing 
tbat  In  case  a  new  complaint  Is  filed  all 
donbt  can  be  resolved  by  naming  the  pur- 
chaser as  a  matter  of  description  of  the 
offense. 

Th6  deftmdanf  s  counsel  maintain  that  the 
complaint  In  tbe  ease  at  bar  complies  with 
the  reqnlrementa  of  section  10  of  Ordinance 
No.  1  of  tbe  dty  of  Independence,  which 
prescribes  tbe  forms  thereof.  This  ordi- 
nance Is  not  certified  np  or  made  a  part  of  the 
bill  of  exceptions,  bnt,  if  the  complaint  Is 
copied  therefrom,  tbe  snffidency  of  tbe  plead- 
log  might  possibly  estop  the  city,  but  It 
could  not  bind  the  defendant  in  a  criminal 
action,  nor  prevent  a  conrt  from  construing 
the  law  applicable  thereto. 

The  complaint  being  defective  In  the  parttc- 
nlars  heretobefore  Indicated,  tbe  Judgment 
last  appealed  from  is  reversed,  and  the  canse 
will  be  remanded  to  the  circuit  court  for 
Polk  county,  with  directions  to  set  aside 
the  Judgment  of  the  recorder's  court 


HILLS  V.  HILLS. 
(Supreme  Court  of  Oregon.  Dec  4,  1005.) 

1.  DiVOSCI— OaiTiXTT— EVIDKNCE. 

Where,  in  an  action  for  divorce  for  cmdty, 
the  only  personal  violence  shown  was  In  de- 
fndant'a  attemiit  to  hold  plaintiff  away  to 
prevent  her  frcnn  taking  their  child  away  from 
hInL  and  Indicated  no  wiUfnl  parpose  or  desire 
on  bis  part  to  do  her  personal  injury,  It  was  in- 
snfficlent  to  sustain  a  decree  in  her  favor. 

2,  6ahb~<3ustodt  ot  Ohildbsn. 

Where,  In  an  acti<ni  by  a  wife  for  divorcs* 
plaintiff  was  found  gull^  of  adultery  on  a 
CRM-bill  filed  by  defendant,  the  custody  of  their 
minor  child  should  be  awarded  to  the  defendant, 
subject  to  such  oim(wtnnlty  to  visit  as  the 
drcnit  conrt  fai  Its  oiseretim  on  plalntUTs  aih 
plication  should  deem  Just 

[Bd.  Note. — For  eaaas  In  j/oHnU  see  ytO.  17, 
Gent.  Dig.  Divorce*  I  788.] 

Appeal  from  Olrcolt  Court,  Baker  Oounty; 
Samuel  White,  Judge. 

Action  by  Lena  D.  Hills  against  WUllam 
B.  Hills.  From  a  Judgment  fw  plaintlfl, 
defendant  appeals.  Reversed. 

W.  H.  Stray     for  appellanL 


PDB  OGBIAM.  This  Is  a  suit  tat  dlTWOft 
in  which  each  party  Is  asking  for  a  legal 
separatism  from  the  other;  tbe  plaintiff  by 
her  complaint,  and  tbe  defoidant  by  lits  an- 
swer by  way  of  cross-complaint  The  basis 
of  plaintiff*!  suit  iB  cruel  and  Inhtunan  treat- 
ment ;  that  of  defffiidant  all^^  acts  of  adul- 
tery by  the  plaintiff.  Mrs.  MlUi,  by  her 
own  testimony  and  tiiat  of  some  ottier  wit- 
nesses, abowB  that  on  two  occasions  the  de- 
fendant choked  her  while  angry  and  used 
towards  bat  some  vile  and  c^probrlous  lan- 
guage. As  to  the  pttsmtaJ  violenoe,  the 
proofs,  on  the  othw  band,  Indtcato  that  Qp- 
on  each  occasion  tbe  parties  were  engaged 
in  an  atttti^  each  to  retain  possesslxm  of 
their  minor  child,  and  that,  if  any  violence 
was  exerted  by  defmdant  toward  plaintlfl, 
it  was  only  to  hold  her  away  so  as  to  lacvreat 
her  tram  taking  the  child  fmn  him.  We 
are  firmly  of  tbe  view  that  there  was  no  will- 
ful purpose  or  desire  on  the  part  of  dtfend- 
ant  to  do  her  personal  Injury,  and  it  is  very 
apparent  that  he  did  nothing  of  tbe  Und. 
There  may  have  been  some  language  used 
by  tbe  defendant  towards  plaintiff  that  was 
altogeth«:  Inexcusable,  bnt  It  la  also  appar- 
ent that  the  plaintiff  was  equally  as  force- 
ful in  the  same  direction  In  her  own  ex- 
pressions directed  towards  tbe  defendant  so 
that  neither  parly  can  claim  an  advantage 
on  that  ground.  As  It  pertains  to  the  al- 
1^^  threat  to  kill,  the  preponderance  of 
the  evidence  disproves  it  This  disposed  of 
plaintiff's  cause  of  suit 

As  to  that  preferred  by  the  defendant,  we 
are  firmly  convinced  that  It  has  been  proven. 
The  plaintiff  has  doubtless  been  guilty  of 
acts  of  adultly  with  one  Widdowson.  This 
has  been  shown  by  a  reliable  witness  who 
came  upon  them  unawares  in  a  compromising 
position,  and  by  many  other  witnesses  who 
have  taken  note  of  their  acts  and  demeanor 
until  they  have  almost  become  a  public 
scandal.  Tbe  plaintiff  and  Widdowson  dmy 
that  they  have  been  guilty  of  any  such  un- 
becoming acts  of  Indecency,  but  a  careful 
reading  of  tbe  whole  evidence  convlcte  them 
In  our  minds  unquestionably  of  the  charges. 
It  is  unnecessary  in  a  case  of  this  nature 
tbat  we  make  extended  reference  to  tbe 
evidence,  or  discuss  the  matter  largely,  bnt 
it  la  sufflcient  tbat  we  are  convinced  that 
the  charges  have  beoi  provra.  These  con- 
sldwations  lead  to  a  reversal  of  the  decree 
of  the  trial  court  The  plaintiff  being  In 
the  fiiult,  and  because  of  her  loose  conduct; 
the  custody  of  the  minor  dilld  should  be 
given  to  the  f atlm. 

The  decree  of  this  court  will  therefore 
be  that  the  defteidant  have  a  divorce  from 
tiw  plaintiff,  and  that  be  bam  fba  care  and 
custody  of  the  minor  child,  subject  to  such 
opportunity  to  see  and  visit  It  as  the  drcnit 
court  may,  upon  proper  appUcatixm,  deter- 
mine. 
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LEAYITT  T.  SHOOK. 
(SapnoM  Coart  of  Or^oL  Dee.  4,  1906.) 

1.  LxUITATIOHa— Bkflxvin. 

Where,  in  repleviQ  brought  In  19(^  to.re- 
corer  a  bone,  defendant  and  his  vendor  had 
been  in  ^u,  nnditputed  possession  of  the  same 
since  1^6,  claiminir  ownership  in  good  fafth, 
pUintifTB  action  was  barred  by  limitations. 

[EM.  Note.— For  cases  in  point,  see  vol.  8S, 
Cent.  Dig.  Limitation  of  AcUona.  ||  89,  239.] 

2.  Sura— Evidence. 

Where,  In  replevin  to  recover  a  horse,  de- 
fendant claimed  to  have  purchased  the  same  in 
good  faith  from  B.,  who  testified  that  he  pnr- 
chased  the  horse  from  one  J.,  whom  he  believed 
to  be  the  owner.  In  March.  1886.  and  had  in 
his  posseaston  and  delivered  to  R.  what  purport- 
ed to  be  a  bill  of  sale  of  the  horse  to  hun  from 
another,  each  bill  of  sale  was  admissible  with- 
ont  proof  of  Its  genaineDesa  to  show  the  manner 
and  circnmstaBceB  imdnr  which  R.  acgolrad  pos* 
session. 

8.  Saio— Bbaki>— RSCOBD. 

Where,  in  replevin  to  /ecover  a  horse,  dfr 
fendant's  vendor  testified  that  after  he  pni^ 
chased  the  animal  she  was  branded  with  his 
brand,  a  copy  of  which  was  recorded,  such  copy 
was  pnowrb  admitted  In  •rldeice  as  tending  to 
show  good  faith. 

Appeal  tTom  Clrcolt  Oonrt,  Baker  Goanty ; 
Samuel  White,  Judge. 

Action  by  B.  H.  Leavltt  against  J.  R. 
Shook.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.  Affirmed. 

Lenj  Lomax.  for  appellant  W.  li.  Pat- 
teraon*  for  respondent. 

PDR  CURIAM.  The  ^dgment  In  this  case 
will  be  affirmed.  It  1b  an  action  of  r^Ierln 
to  recover  possession  of  a  certain  mare^ 
which  the  evidence  for  the  plalntUT  showed 
belonged  to  him,  but  had  strayed  from  his 
place  In  1888,  and  Its  whereabouts  bad  been 
unknown  to  him  nntll  the  spring  of  190fi, 
a  few  days  before  he  commenced  this  action. 
The  defmdant  claimed  to  have  purchased 
the  animal  in  good  faith  from  George  and 
H.  J.  Rlsor  In  190S;  that  the  Rlrors  pur- 
chased her  from  one  Frank  Jones  In  good 
faith  In  1886,  believing  he  was  the  owner 
and  bad  the  right  to  sell;  that  they  there- 
after remained  In  the  open,  notorious,  and 
nndispoted  possession  thereof  under  an  hon- 
est claim  of  right  until  the  time  of  the  sale 
to  defendant  In  1906.  The  plaintiff  claimed 
that  the  possession  by  the  Rlzors  was  wlth- 
oQt  right  and  fraudulent  The  jury  returned 
a  general  voxUct  to  the  effect  that  the 
plaintiff  was  the  owner  and  entitled  to  the 
possesion  of  the  animal,  but  at  the  same 
time,  and  by  direction  of  the  court,  ren- 
dered a  special  verdict  as  follows:  "We, 
the  trial  Jury,  duly  Impaneled  to  try  the 
above^tltled  cause,  make  the  following  spe- 
cial flndlngs:  (1)  If  you  find  from  the  evi- 
dence that  the  defendant  purchased  the  ani- 
mal deecrlbed  in  the  complaint  from  Oeorge 
RlHHT  and  H.  J.  Rlzor,  then  state  for  bow 
manj  years  the  said  Rlsors  had  the  posses- 
ion of  the  said  anlmaL  Answer.  Severn  years 
(2)  Was  tbere  any  concealment  or  impropw 


act  on  the  part  of  the  said  Rlzors  In  acQnir- 
Ing  said  animal  or  in  their  possession  there- 
of? Answer.  No.  [Signed]  Geo.  W.  Wright 
Foreman."  Utwn  motl<Mi  of  the  defendant 
the  general  verdict  was  disregarded  and  one 
rendered  in  bis  favor  uptui'tbe  special  find- 
ings, and  plaintiff  appeals. 

Under  the  special  findings  the  defendant 
was  entitled  to  a  Judgment  In  his  favor, 
because  the  action  was  barred  by  the  statute 
of  limitations.  Wells  v.  Halpin,  59  Mo.  02; 
Dee  V.  Hyland,  8  Utah.  SOS,  8  Pac.  388. 
It  Ls  uimecessary,  therefor^  to  consider  any 
of  the  asssignments  of  error  except  such  as 
affect  the  8j>eclal  verdict  George  Rlzor  was 
a  witness  for  the  defendant  and  testified 
that  he  and  his  son,  who  are  partners,  pur- 
chased the  mare  in  question  of  one  Jcmes, 
whom  they  believed  to  be  the  owner,  In 
March,  1886,  and  that  Jones  bad  in  his  pos* 
sCTsion  at  the  time,  and  delivered  to  them, 
what  purported  to  be  a  bill  of  sale  from 
C.  L.  Cromwell  to  him  of  this  particular 
animal  and  others.  This  bill  of  sale  was 
Introduced  In  evidence  to  show  the  manner 
and  circuniHtancea  under  which  the  Rlzors 
came  into  possession  of  the  animal,  and  not 
as  a  muniment  of  title,  and  was  therefbre 
competent  for  whatever  the  jury  might  con- 
sider it  worth,  without  proof  of  its  genu- 
ineness. Spooner  v.  Holmes,  102  Mass,  603, 
S  Am.  R^.  491 ;  Stelner  v.  Tranum.  88  Ala. 
31S,  13  South.  365.  Rlzor  also  testified  that 
after  the  animal  was  purchased  she  was 
branded  with  his  brand.  A  copy  of  bis  re- 
corded brand  was  pmperly  admitted  in  evi- 
dence as  tending  to  sbow  good  faith. 

The  other  assignments  of  error  are  based 
on  Instructions  which,  if  erroneous,  were 
harmless  because  they  affected  tbe  general 
verdict  only  and  not  tbe  special  findings. 

Jndsmoit  affirmed. 


HUME  T.  BURNS  et  aL 

(Snprema  Oonrt  <^  Oregon.  Dec.  4^  1905.)  '■ 

i.  Afpul  — Beoobd  — Tn&nscBm— Idinti- 
Fio^notf  or  BviDsnca. 

B.  St  (X  Oomp.  I  827,  providing  that,  when 
an  eqoi^  cause  has  proceeded  to  final,  decree^ 
the  judge  shall  wiOiln  10  days  after  the  entry 
of  the  decree  identify  the  evidence  by  a  jvoper 
certificate,  is  not  mandatory;  and  where  there 
is  some  confution  touching  the  evidence,  ex- 
hibits, and  docnmeots  proper  to  be  brought  to 
the  Supreme  Court  with  tbe  transcript,  a  mo- 
tion to  strike  such  evidence,  etc,  because  not 
Identified  by  the  judge,  will  be  granted,  with 
peimiasion  to  appellant  to  tmflj  to  the  Jodge 
for  a  proper  cernilcat& 

3.  Sjluk  —  Morions  to  Stbikb  Branmn— 
Disposition. 

Where  it  will  require  an  extended  survey 
of  all  the  volnminona  evidence  brought  up  on 
appeal  In  an  aauity  cass  to  datwnnlne  what  Is 
proper  and  what  is  not  proper,  a  motion  to 
Btrib  from  the  transcript  evldeiu!^  documents, 
and  exhibits  which  were  not  introduced  on  the 
trial  will  be  left  undetermined  mtll  th«  eanae 
Is  heard  npta  its  msrlb 
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3.  Same. 

The  consideration  of  a  motion  to  «trike  a 
ftlpulation  from  the  transcript  will  be  post* 
poned  nntil  final  hearing,  where  the  coort  is 
unable  to  determine  from  the  information  before 
it  at  the  time  the  motion  la  made  the  pnvrMT 
of  striking  each  sttpnlatiosi. 

Appeal  fnmi  Circuit  Oinirt,  Cnnr  Oonnty; 
J.  W.  Hamilton,  Judge 

Bolt  by  B.  D.  Home  against  B.  B.  Burns 
and  others.  From  a  decree  for  defendants, 
plaintiff  appeals.  On  motions  to  strike  cer- 
tain matters  from  tbe  transcript  Granted 
in  part 

M.  6.  Htmly,  for  the  motion.  B.  B.  Oovnr 
tryman  and  W.  GL  Hale,  opposed. 

'  PBB  CDBIAM.  Tbe  respondsmti  by 
motion  to  have  stricken  from  tbe  transcript 
and  flies  of  this  oonrt  in  the  abora  cause  I3ie 
testimony,  exhibits,  and  docomentary  evi- 
dence accompanying  amsb  transcript  assign- 
ing as  grounds  tborefor:  (1)  That  sndi  testi- 
mocy,  docomentary  evldeDce,  and  ezblUts 
were  not  Idoitifled  by  tbe  trial  Jndge  render- 
ing the  decree,  as  tbe  law  reqvlres;  0!)  that 
such  testimony,  etc,  are  not  certified  as  re- 
quired by  rule  1  of  this  court;  and  (8)  that 
there  appears  to  be  incorporated  with  sndi 
testimony  the  evidence  of  witnesses,  including 
docnments  and  exhibits,  whlcb  was  never 
given  or  admitted  at  the  trial  of  tbe  cause. 
The  respondents  also  seek  by  a  further  mo- 
tion, filed  at  tbe  same  time,  to  have  strickoi 
from  the  transcript  a  stipulation,  entered  In- 
to between  counsel  for  the  parties,  touching 
certain  evidence  It  was  desired  to  bave  ad- 
mitted In  the  cause. 

Referring  to  the  first  motion,  the  statute 
provides  that  "when  an  equl^  cause  has 
gone  to  a  final  decree,  the  Judge  of  the  court 
rendering  the  decree  shall,  within  ten  days 
after  the  entry  of  the  decree,  by  a  proper 
certificate.  Identify  all  the  evidence  tn  tbe 
case,  whether  consisting  of  the  testimony  of 
tbe  witnesses,  documentary  evidence  or  ex- 
hibits." a  &  a  Comp.  i  827.  We  have  not 
regarded  this  statute  as  mandatory  (Osgood 
V.  Osgood,  86  Or.  6,  56  Pac  1017),  and,  there 
appearing  to  be  some  confusion  touching  the 
evidence,  exhibits,  and  documents  proper  to 
be  broiwht  to  this  court  with  the  transcript 
the  motion  will  be  allowed,  with  permission 
to  the  appellant  to  apply  to  the  trial  Judge 
for  the  proper  certificate  respecting  such  testi- 
mony, etc.,  and  for  this  90  days'  time  will 
be  given.  The  CMtlflcate  of  the  clerk  can 
also  be  obtained  within  the  time.  If  deemed 
Important 

As  It  pertains  to  the  third  ground,  It  will 
require  an  extended  surv^  of  all  the  evi- 
dence brought  here,  which  is  very  voluminous, 
to  determine  what  is  proper  and  what  Is  not 
Hence  it  Is  deemed  advisable,  the  cause  being 
in  equity,  to  leave  the  matter  unsettled  until 
tbe  8ame  Is  heard  upon  Its  merits.  Referring 
to  the  further  motion,  we  are  unable  to  deter- 
mine with  tbe  intennatkm  befcve  us  touch- 


ing the  propriety  of  striking  out  muSi  atiim- 
lation.  Hence  this  matter  will  also  be  post 
poned  until  the  final  hearing  of  ttM  cansc^ 
with  leave  to  renew  ttie  motion  thn. 

The  order  will  be  entared  In  noeordanct 
with  this  opinion. 


PLEDGE  V.  GRIFFITH. 
(Snprane  Coort  of  Montana.  Nov.  17.  lOOS.) 

1.  BLECTIONS  —  CONTKSTS  —  APPUL— BBCOEn 
^EIXBIBITS— AUTHEHTICATIOIl. 

In  an  election  contest  the  trial  court  re- 
counted the  ballots.  The  parties  stipolated  that 
in  case  of  appeal  the  original  ballots  objected 
to,  maAed  aa  exhibits,  shoold  become  a  part  of 
the  record  without  bill  of  exceptioo&  On  ap> 
nal,  the  ballots  were  brought  into  the  Baprone 
Court  in  a  box,  to  which  was  attached  a  mono- 
randam  by  tbe  trial  Judge  that  he  believed  it 
contained  the  ballots  used  on  the  trial.  fleU, 
that  the  ballots  were  not  before  the  Supreme 
Court  because  not  authenticated  as  requind  by 
Court  Rule  8,  subd.  1  (57  Pac  vii),  providi^ 
for  the  authentication  of  exhibits  by  a  eartm- 
cate  of  the  trial  court  attached  thereto. 

2.  Sau— Hasiclsss  Ebbob. 

Where,  in  an  election  contest  case,  the 
exclusion  of  tbe  votes  cast  in  a  prednet  would 
not  .change  the  result  the  error  In  conntliig 
the  votes  cast  at  tliat  prednet  was  not  preju- 
dicial. 

Appeal  from  Dlatrict  Oonrt,  Tall«y  Caaor 
ty;  Henry  a  Bmltb,  Judge. 

Blectlon  contest  by  T.  R.  Pledge  against 
Walter  8.  GrllBtb.  From  a  Judgm»t  for 
conteetee,  contestant  appeals.  Affirmed. 

Hurd  and  Dignan,  W.  O.  Downing,  and 
Jesse  B.  Roote,  for  contestants.  8.  C  Bov 
ron  and  Sam  St^faenson,  for  contestee. 

HOLLOWAT,  J.  At  the  geieral  election 
held  In  1904,  Harry  Cosner  was  tbe  Demo- 
cratic candidate  for  sheriff  of  Valley  oonnty, 
Mont,  and  tbe  respondent  Walter  8.  Grif- 
fith, was  the  Republican  nominee  tor  the 
same  office.  Griffith  was  declared  elected, 
and  a  certificate  of  election  Issued  to  him. 
Thereupon,  this  appellant  as  an  elector  of 
that  county,  commenced  en  election  contest 
under  the  provisions  of  title  2.  pt  8,  of  the 
Code  of  Civil  Procedure,  alleging  makondnct 
on  the  part  of  the  Judges  of  election  In  cer- 
tain particulars  enumerated  In  the  stetem^t 
of  contest  Issues  havli^  been  Joined,  a 
trial  was  had  before  the  court  sitting  with- 
out a  Jury.  The  court  recounted  the  ballote 
and,  as  result  altered  Judgment  declaring 
the  respondent  duly  elected  to  said  office. 
From  that  Judgment  the  contestent  apjieale. 

In  this  court  only  two  contentions  are 
made:  (1)  The  court  erred  lu  counting  tor 
the  respondent  certeln  ballote  which  appel- 
lant contends  bear  distinguishing  marks; 
and  (2)  the  court  erred  in  counting  for  the 
respondent  the  votes  cast  at  Poplar  precinct 

1.  At  the  close  of  the  trial  the  district 
court  made  an  order  as  follows:  *^t  was 
ordered  by  the  court  that  in  tbe  event  of 
an  appeal  bowln,  tbe  orlgtoal  ballote  except- 
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ed  and  objected  to  bj  both  partlea  marked  aa 
exhibits .  by  tbe  atenoKrapber,  become  part 
of  tbe  record  on  appeal,  and  be  certified  op 
to  tbe  Supreme  Gonrt,  according  to  law,  aod 
tlmt  tbe  bill  of  exceptions  need  not  copy  or 
set  fortb  tbe  said  exhibits,  but  that  the 
orlginali  be  lued."  Tbe  bill  of  exceptions 
does  not  contain  copies  of  any  of  the  ballota 
used  at  the  trial.  In  this  court  we  are  asked 
to  consider  a  large  nimiber  of  ballots  which 
were  brongbt  Into  court  as  tbe  ballots  used 
niKin  tbe  hearing  In  the  district  court  These 
ballotB  are  not  Identified  In  any  manner 
wbatever.  There  Is  not  any  certificate  of 
tbe  Judge  of  the  trial  court  on.  or  attached 
to,  any  of  them.  The  ballots  were  brought 
Into  this  court  In  a  box.  to  which  box  waa 
attached  a  memorandum  In  writing  by  the 
judge  who  presided  at  the  trial  of  the  case, 
to  the  effect  that  be  bad  received  tbe  box 
from  the  clerk  of  the  district  court  of  Valley 
comity,  bad  never  opoied  it  or  examined  Its 
contents,  but  believes  it  contains  tbe  original 
ballots  used  upon  8u<^  trial.  Subdivision  1 
of  rule  8  of  the  rules  of  this  court  (57  Pac. 
Til),  proTldes:  "Wbawver  In  the  trial  of 
an  action  or  other  proceeding  appealed  to 
this  court,  an  exhibit  of  a  printed  book  or 
pamphlet  or  other  printed  or  engraved  mat- 
ter, or  a  model,  drawing,  map,  trade-mark, 
plans,  or  illnstrations.  or  other  matter  form- 
ed, drawn,  printed,  or  engraved,  is  Intro- 
duced or  offered  In  evidence,  and  It  Is  de- 
sired by  either  par^  to  use  the  same  original 
exhibit  as  part  of  a  statemait  on  motion 
for  new  trial,  or  In  a  bill  of  etceptlons,  such 
exhibit,  aotbeutlcated  1^  a  certificate  of  the 
judge  of  tbe  trial  court  thereon  or  atta<died 
thereto,  may  be  brought  to  this  court  in  Its 
original  form  as  Introduced  in  evidence, 
ettber  bound  In  the  transcript  of  tbe  record 
on  appeal.  If  eonv^l^t  to  do  so,  or  as  an 
exhibit  acoompanjnng  such  record  to  this 
court  •  •  •  "  niere  was  not  even  a  pre- 
tense of  ounpliance  with  the  provisions  of 
this  role.  An  wlginal  exhibit  used  in  the 
trial  court  may  be  used  on  appeal  in  this 
court  provided  it  is  Identified  as  such  original 
exhibit  in  its  original  form  as  Introduced  in 
evidoice  in  the  court  below ;  and  furthw  pro- 
vided that  these  facts  are  made  to  appear 
posltlTely  by  the  certificate  of  the  Judge  who 
presided  at  the  trial  in  the  court  below. 
In  the  present  Instance  there  is  nothing  be- 
fere  us  to  Indicate  either  ttiat  tiwse  are  the 
original  ballots  used  on  the  trial  of  this 
case,  or,  If  they  are,  that  they  are  In  the 
or^nal  form  as  introduced  in  evldenea.  For 
these  reasons  these  ballots  are  not  befwe 
tM  for  consideration;  and,  there  b^g  no 
other  evidence  of  the  particular  markings  on 
tbe  ballots  of  which  complaint  is  made,  we 
cannot  consider  this  ground  of  alleged  error. 

2.  It  is  said  that  the  court  erred  in  count- 
ing  the  ballots  cast  at  Poplar  prednct  The 
court  found  that  this  respondent  received 
919  votes,  87  of  which  were  cast  at  Poplar 
pfediiet;  and  tiiat  his  <n»ponent  Cosner,  re- 


ceived 638  votes,  12  of  wbkh  were  caat  at 
Poplar  precinct  Prom  this  it  Is  apparent 
that  If  the  votes  cast  for  these  reqwcUve 
candidates  at  Poplar  precinct  be  deducted 
from  tbe  total  vote  which  each  received  In 
the  county,  the  result  of  tbe  election  wilt 
not  be  affected;  and  this  being  so,  the  re- 
ception of  those  ballots  did  not  prejudice 
the  r^ts  of  the  unsuccessful  candidate,  or 
of  the  appellant  In  this  caae,  and  neither  can 
complain. 

No  error  appearing  in  tbt  record,  Qw  Judg- 
ment is  afllrmed. 
Affirmed. 

BRANTLT,  a  J.,  and  UILBUBN.  J., 
concur. 


PLKDGB  V.  TWBiBDIB. 
(Supreme  Court  of  Montana.  Nov,  17,  IHOH.) 

Appeal  from  District  Goort,  Yall^  Ocnmty ; 
Henry  C  Smith,  Judge. 

Election  contest  by  T.  R.  Pledge  against 
James  Tweedie.  Fran  a  Jndgmoit  tat  cm- 
testee,  contestant  appeals,  Afflnned. 

Hurd  ft  Dignan,  W.  G.  Downing,  and 
•Tesse  B.  Roote,  for  contestants.  S.  O.  Henon 
and  Sam  Stephenson,  for  contestee. 

HOLLOW  AY,  J.  The  facts  in  this  case  are 
similar  to  those  In  the  ease  of  Pledge  v. 
Oriffltb  (this  day  decided),  83  Paa  892.  At 
tbe  general  election  of  1904,  Roswell  L. 
Branson  was  tbe  Democratic  nominee  for  the 
office  of  county  assessor  of  Talley  county, 
and  this  respondent  was  the  Republican  nomi- 
nee for  the  same  office.  Tbe  appeal  is  from 
the  Judgm^t  declaring  this  reepondent  duly 
elected. 

The  contentions  are  the  same  as  In  the  case 
of  Pledge  v.  Griffith  above.  Tbe  district  court 
found  that  reepondent  Tweedie  received  a 
total  of  090  votes,  40  of  which  wcto  cast  at 
Poplar  precinct;  and  that  bis  c^tponent 
Branson,  received  648  votee,  9  of  which  were 
cast  at  Poplar  precinct  For  the  reasras 
stated  in  the  opinion  In  Pledge  T.  Grlfllth 
above,  tbe  Judgment  is  affirmed. 

Affirmed. 

BRANTLT,  a   J.,  and  MILBUBN, 

ocHicor. 


COLEMAN  v.  KERR. 
(Sn^eme  Ooort  ot  Montana.  Nov.  17.  190S.) 

1.  DZJUTFIOMS  —  OOlltKSTS  —  GKOUHDS—  STAT- 
UTB8. 

The  reception  of  Illegal  votes  at  an  elec- 
tion for  a  public  office  is  not  malcoaduct  on  the 
of  the  election  officers,  within  Code  Oiv. 
I  T2010,  authorising  an  elector  to  ccntest 
an  election  for  malcondoct  on  the  part  of  tbe 
judsei  of  election,  but  constitutes  a  separate 
ground  for  contest  under  the  express  provisiODB 
of  the  section. 
Hilbnn,  J.,  illsswiting 
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Appeal  from  District  Court,  Valley  Gotmfr ; 
Henry  C.  Smith.  JnAge. 

Election  contest  by  Eugene  D.  Coleman 
against  John  J.  Kerr.  From  a  Judgment 
for  contestee,  contestant  appeals.  Affirmed. 

Hnrd  &  Dlgnan,  W.  O.  Downing,  and  Jesse 
B.  Boote.  for  plaintiff.  S.  C  Herrm  and 
Sara  Btepbeoson,  for  respondent 

HOLLOWAY,  J.  At  the  genera!  election 
held  In  1904,  Thomas  Dlgnan  was  the  Demo- 
cratic candidate  for  the  o^ce  of  county  at- 
torney of  Valley  connty,  and  this  respondent. 
Ken,  was  the  Republican  nominee  for  the 
same  ofBce.  The  facts  In  this  case  are  simi- 
lar to  those  In  the  cases  of  Pledge  t.  Qriffith, 
83  Pac.  892,  and  Pledge  v.  Tweedle,  Id. 
893,  this  day  decided.  The  appeal  Is  from 
a  judgment  declaring  the  respondent,  Kerr, 
duly  elected  to  said  oflSce. 

The  contentions  made  In  this  court  are 
the  same  as  those  advanced  In  the  cases 
aboTe  referred  to,  and  the  decisions  In  those 
cases  determine  the  first  of  these  conten- 
tions adversely  to  the  appellant  The  district 
court  found  that  the  respondoit  Kerr,  re- 
ceived 674  votes,  41  of  which  were  cast  at 
Poplar  precinct  and  that  his  opponent  Dlg- 
nan, received  568  votes,  7  of  which  were 
cast  at  Poplar  precinct ;  so  that  If  the  votes 
cast  in  that  precinct  be  eliminated  from  con- 
sideration, the  result  of  the  election  would  be 
affected  and  the  respondent  wonld  have  failed 
of  election,  so  far  as  the  resnlt  would  be 
affected  by  the  rote  of  that  precinct  atone. 
Throughout  the  statement  of  contest  the 
allegations  are  that  the  board  of  election 
Judges  and  the  election  Judges  were  guilty 
of  malconduct  specifying  wherein  such  mal- 
conduct  was  manifested,  and  In  their  brief 
counsel  for  appellant  say:  "The  statement 
of  contest  charges  malconduct  on  the  part 
of  the  board  of  Judges  In  not  counting  legal 
votes  for  Thomas  Dlgnan,  and  in  counting 
Illegal  votes  for  the  respondent,  John  J. 
Kerr."  Section  2010  of  the  Code  of  GIvU 
Procedure  is  as  follows:  "Any  elector  of  a 
county,  town  or  city,  or  of  . any  political  sub- 
division of  elthw,  may  contest  the  right  of 
any  person  declared  to  be  elected  to  an  office 
to  be  exercised  therein,  for  any  of  the  fol- 
lowing causes:  (1)  For  malconduct  on  the 
part  of  the  board  of  Judges,  or  any  member 
thereof.  (2)  When  the  person  whose  right 
to  the  office  is  contested  was  not,  at  the 
time  of  the  election,  eligible  to  such  office. 
(3)  When  the  person  whose  right  Is  con- 
tested has  given  to  any  elector  or  inspector, 
Judge  or  clerk  of  the  election,  any  bribe  or 
reward,  or  has  offered  any  such  bribe  or 
reward  for  the  purpose  of  procuring  bis 
election,  or  has  committed  any  other  offense 
against  the  elective  franchise,  defined  in  title 
4,  part  1,  of  the  Penal  Code.  (4)  On  ac- 
count of  Illegal  votes." 

Under  the  allegations  of  this  atatonent 


RBPOBTER.  (Moot 

of  contest  we  are  asked  to  eonsldo'  the 
question  whether  the  votes  cast  at  Poplar 
precinct  were  In  fact  legal  votes.  In  the 
absence  of  sections  2010  to  2025  Inclusive, 
the  right  of  one  declared  to  be  elected  to 
public  office.  If  questioned,  would  have  to 
be  determined  by  quo  warranto  proceedings 
(section  1410,  Code  Civ.  Proc.),  and  In  such 
proceedings  any  ground  might  be  urged  which 
would  rendo*  It  unlawful  for  the  i^ierson 
declared  to  be  elected,  to  bold  or  exercise 
the  office.  But  the  provisions  of  section  2010 
above  afford  a  special  statutory  remedy,  pro- 
vided the  person  complaining  limits  his 
grounds  of  contest  to  the  particular  causes 
therein  mentioned.  Each  of  the  four  grounds 
enumerated  constltntes  a  separate  cause  of 
contest  They  are  Independent  of  ea<di  other, 
and,  while  a  complaining  party  might  Join 
grounds  of  contest  embracing  the  separate 
causes  mentioned,  if  he  does  not  do  so,  but 
electa  to  proceed  upon  one  particular  cause, 
he  is  deemed  to  have  waived  the  other 
causes  enumerated.  For  instance ;  if  he 
elects  to  proceed  upon  the  thewy  that  the 
person  declared  elected  was  not  at  the  time 
of  the  election  eligible  to  such  office  (sub- 
division 2,  {  2010),  he  cannot  be  heard  to 
urge  in  this  court  for  the  first  time  that 
he  has  mingled  with  his  all^atlons  others 
under  which  he  should  be  permitted  to  show 
that  lll^al  votes,  for  Instance,  were  counted 
for  the  successful  candidate,  or  that  the 
successful  candidate  bad  teea  guilty  of  any 
of  the  criminal  practices  enumerated  In  sub- 
division 8.  The  evident  purpose  of  the  stat- 
ute is  to  afford  to  the  person  whose  election 
Is  contested  precise  Information  of  the  par- 
ticular cause  or  ground  of  contest  The 
ground  selected  In  this  instance  Is  malccm- 
duct  on  the  part  of  the  election  Judges,  as 
specified  in  subdivision  1.  In  attempting  to 
enumerate  the  particulars  of  such  malam- 
dnct  It  la  alleged  that  they  received  and 
counted  for  the  contestee,  Kerr,  Illegal  votes, 
votes  cast  at  a  precinct  within  an  Indian 
reservation,  and  at  a  polling  place  established 
at  an  Indian  agency.  But  In  making  the 
reception  of  Illegal  votes  a  8^>arate  ground 
of  contest  the  Legislature  particularly  ex- 
cepted such  cause  from  the  definition  of 
malconduct  on  the  part  of  the  Judges  of 
election,  and  the  distinction  between  these 
grounds  of  contest  la  emphasised  by  section 
2016  of  the  Code  of  Civil  Procedure,  whldi 
provides  that  when  the  reception  of  UJegal 
votes  Is  urged  as  cause  of  contest  the  con- 
testing party  cannot  give  any  testimony  rela- 
tive thereto,  unless  he  dellvw  to  the  oppo- 
site party,  at  least  three  days  before  the 
trial,  a  written  list  of  the  number  of  Illegal 
votes  and  by  whom  ,  given,  which  be  Intends 
to  prove  on  the  trial,  and  no  testimony  can 
be  received  of  any  Illegal  votea  «rc^  such 
as  are  specified  In  such  list 

To  say  tiiat  the  rec^tlon  of  illegal  votea 
may  be  classed  as  malconduct  on  tbe  part 
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of  Qie  Jndgea  of  dectlra  would  be  fo  nvlUfy 
8id)dlTlaloii  4  vt  sectlim  aOlO  abo^  while 
an  etemmtary  rule  of  Btatutory  conatrnctkMi 
reqnlree  that  thia  court  shall  give  meaning 
to  «T«i7  fltatntory  prorUdoi,  If  poaslble;  and 
In  order  to  cany  Uiat  rule  Into  effect  It  ia 
neeeaaary  for  na  to  say  that  malcondoet 
Ml  fito  part  of  the  Jndgea  ot  election,  moi- 
tloned  In  anbdiTlaion  1  abore,  most  of  ne- 
cessity ctmalat  of  acta  entirely  aqwrate  from 
tbe  receptloD  <tf  Illegal  Totaa,  wlihdi  la  made 
a  distinct  ground  of  contest  Therefore,  In 
this  instance,  the  oonteatant  bavlng  elected 
to  proceed  iq>on  the  ground  of  malcondnct 
on  the  part  ot  the  Jndgaa  of  election,  we 
may  not  inquire  whether  or  not  facte  and 
drcnmatancea  of  an  entirdy  different  char- 
acter troat  tboae  selected  aa  tbe  baala  for 
this  groond  ot  conteat  in  fact  ezlated.  Tbe 
qiie8ti<ai  aa  to  wlietber  tbe  Totea  cast  et 
{^plar  precinct  were  Illegal,  nnda  section 
124S  of  the  Political  Code,  ia  not,  tberefwe. 
before  na.  The  Jndgmoit  is  affirmed. 
j^Armeda 

BRANTLY,  a  concnra. 

UUiBURN,  J.  I  dissent  I  am  much  In- 
clined to  tbe  opinion  that  the  rotes  cast  at 
Poplar  should  have  been  thrown  out  at  the 
trial  oi  the  otmteat  The  atatement  of  the 
contestant  la  not  anch  aa  a  careful  lawyer 
should  have  drawn,  but  I  think  It  Is  fairly 
Implied  therein  that  one  of  the  grounds  of 
the  contest  was  "on  account  of  illegal  votes." 
Sabdlrialon  4,  <  2010.  Code  Civ.  Proc.  It 
la  true  that  .section  2016  requires  that  tbe 
contestant  at  least  three  days  before  tbe 
trial,  ahall  deliver  to  the  opposite  party  a 
written  list  of  the  number  of  Illegal  votes 
and  by  whom  given,  which  he  intends  to 
prove  on  the  trial.  But  I  think  the  state- 
ment made  the  point  lamely  i>erbapB,  that 
all  the  votes  cast  at  Poplar  on  the  Indian 
Restfve  were  illegal,  although  it  Is  stated 
In  a  mass  of  matter  coming  after  the  designa- 
tion of  malcondnct  of  the  Judges  as  ground 
of  conteat  Does  not  this  make  It  c^tatn 
aa  to  what  votes  and  voters  were  attacked? 
Was  not  tbe  object  of  the  requiremoit  of 
notice  fully  attained?  The  pollbooks  and 
ballote  made  it  all  clear,  and  they  were  to 
be  bad  at  least  three  di^  before  the  trial. 
The  object  la  to  prevent  anrpriae  to  the  con- 
teatee  as  to  whldi  ot  the  Totea  and  voters  tbe 
contestant  refera. 

In  my  opinion,  all  of  tbe  proceedings  In 
and  abont  tbe  election  at  P(H}Iai^— ell  being 
within  the  Indian  Reserve — were  Illegal  and 
void.  If  tbe  votes  there  cast  had  been  thrown 
out  Ur.  Kerr  would  not  have  had  a  majorl^, 
and  his  opponent  would  have  been  declared 
elected.  It  la  difficult  on  tbe  papers  in  this 
case,  to  decide;  but  for  tbe  reasons  given 
me  above^  I  am  Inclined  to  the  belief 
-that  tbe  opinion  of  the  majority  oi  the  court 
is  erroneona,  and  that  tbe  ccwiect  eondnslon 
faas  not  been  reached. 


HOORB  T.  GRIFFIN  et  al. 
(Supreme  Gonrt  of  Kansas.  Nov.  11,  UO(L) 

1.  Duo  —  GonaTBuonon  —  ExoKPnoira  — 

BUEBVATIONB. 

A  deed  to  real  estate  contained  the  follow- 
ing provision :  "Reserving  to  said  parties  of 
the  first  part  all  tbe  rights,  privll^ies,  and  bene- 
fits secured  •  *  *  ander  an  oil  and  gaa 
lease  executed  by  said  parties  of  the  first  part, 
*  *  *  with  full  power  and  right  to  renew 
or  extend,  change,  or  modiff  said  Tease  *  *  * 
as  fully  and  to  tbe  same  extent  as  though  this 
conveyance  had  not  been  executed.  It  Is  in- 
tended hereby  to  reserve  all  oil  and  gas  privi- 
leges in  and  to  said  premises."  This  constitutes 
an  exception,  and  not  a  reservation.  The  title 
to  the  oil  and  gas  in  said  lands  remained  In 
the  grsntors. 

2.  VsnnoB  ANu  PuBCHaaEB  —  Bona  Fide 

PURCHASBB— CONOTSUCTIVS  NOTICB. 

The  owners  of  lands  make  a  lease  of  the  oil 
and  gas  privileges  In  the  lands.  Thereafter  they 
convey  the  lands  by  warranty  deed  excepting 
and  reserving  all  rights  and  privileges  secured 
to  them  by  the  lease  and  "all  oil  and  gas  privi- 
leges In  and  to  said  premises."  Their  grantee 
conveys  by  general  warranty  to  another  without 
any  reservation  or  exception.  Thersaftw  the 
oil  and  gas  lease  is  canceled  by  cMiaent  of  the 
parties  to  the  lease.  All  of  the  conveyances 
being  of  record,  a  subsequent  purch'aaer  of  the 
lands  purchases  with  constructive  notice  and 
takes  no  interest  in  the  oil  and  gas;  and  the 
cancellation  of  the  lease  does  not  extfaignish 
the  rights  of  the  original  owners,  nor  vest  the 
right  to  the  oil  and  gas  in  the  owner  of  the 
lands  at  tbe  time  of  such  cancellation. 

(Syllabus  1^  the  Conrt) 

Brror  from  District  Court,  Wilaon  County; 
L.  StiUwell.  Judge. 

Action  1^  M.  A.  Bf  oore  agalnat  Joel  Orif- 
fln  and  others.  Judgment  for  defendants, 

and  plaintiff  brings  error.  Affirmed. 

Plaintiff  brought  this  action  to  quiet  the 
title  to  160  acres  of  land  In  Wil8<Hi  county 
against  Joel  Griffin  and  wife.  The  case 
was  tried  by  the  court  and  defendanta  bad 
Judgment  from  which  plaintiff  appeals.  On 
September  24,  1884,  defendants  owned  the 
land  in  fee.  On  that  date  they  conveyed 
by  general  warranty  deed  to  Susan  J.  Gore, 
who  afterward  conveyed  to  another,  and  by 
regular  conveyances  the  title  passed  to  plain- 
tiff, March  S,  1901.  The  deed  made  by  de- 
f^idante  to  Susan  J.  Gore  contained  an  ex- 
ception or  reservation  out  of  which  arises 
the  aole  contention  in  this  case.  The  deed 
recites  a  consideration  of  $6,000  and  In  the 
granting  clause,  following  tbe  description 
of  the  land,  is  this  provision:  "Reserving  to 
said  partiee  of  the  first  part  their  heirs  and 
assigns,  all  the  rigbts,  privileges,  and  bene- 
fits secured  to  the  party  of  the  first  part  un- 
der an  oil  and  gas  lease  executed  by  said  par- 
ties of  the  first  part  to  Guffey  and  Galey, 
dated  April  9.  lSd4,  with  full  power  and 
right  to  renew  or  extend,  chai^  or  modify, 
said  leaae  with  the  said  Guffey  and  Galey, 
or  their  heirs  and  assigns  as  fully,  and  to  the 
same  extent,  as  though  this  conveyance  had 
not  tieen  executed.  It  ia  intended  hereby 
to  rearare  all  oU  and  gaa  ^Tllegea  In  and  to 
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Baid  premises,  and  to  lease  and  transfer  the 
sama"  Tbe  warranty  clause  of  the  deed 
cloaes  as  follows:  "Except  as  above  set 
forth,  and  the  right  at  all  times  to  enter 
upon  said  premises  to  operate  for  oil  and 
gas."  The  oil  and  gas  lease  referred  to  in 
the  deed  had  been  executed  to  GufFey  and 
Galey  by  defendants  several  months  p^or  to 
their  conveyance  to  Susan  Gore,  and  con- 
tained tbe  usual  provisions.  It  was  duly 
recorded  In  April,  1896,  but  prior  to  the  pur- 
chase of  the  lands  by  [dalntUI.  In  March* 
1806,  defendant  Joel  Grlffln  made  an  »ten- 
slon  and  what  purports  to  be  an  assignment 
of  his  lease  to  the  Forest  01!  Company  and 
In  August,  1807,  with  the  consent  of  Gnffcy, 
and  Galey,  and  the  Forest  Oil  Company,  the 
lease  was  canceled.  These  transfers  and  the 
release  were  attached  to  the  original  lease 
and  duly  recorded.  In  none  of  the  convey' 
ances  snheequoit  to  the  first,  from  tbe  Grif- 
fins to  Mrs.  Gore,  was  any  referoice  made  to 
this  lease  or  to  any  exception  or  reservation 
of  the  oil  and  gas,  and  plalntUt  claims  that 
be  purchased  without  actual  or  constnictive 
notice  to  either. 

T.  J.  Hudson,  for  plafntiCF  in  error.  Oatea 
ft  Gates  and  R  T.  Ettilnn,  for  d^Oidants  In 
error. 

POBTBB,  X  (after  itatliig  the  facts). 
Plaintiff  In  error  falls  to  spedfy  in  his  brief 
any  wrors  complained  of  as  required  by  rule 
10  of  tUs  court  <78  Pac.  ix),  and  the  Judg- 
ment mli^t  be  affirmed  for  this  reason.  It 
is  a  cas^  however,  in  which  particular  sped* 
ficatlMu  are  not  ao  materlaL  The  main  con- 
tention is  that  tbe  Judgment  is  not  sustained 
by  sufficient  evidence,  and  la  contrary  to  law. 
Most  of  the  testimony  la  In  refnenoe  to  the 
actual  knowledge  plaintiff  had  of  the  lease 
and  exceptlmt  referred  to  in  the  first  deed. 
Tbe  court  rery  properly  ruled  all  of  it  out 
of  tbe  case.  Whether  he  had  actual  notice 
was  Immaterial.  He  was  bound  by  tbe  re- 
citals in  tbe  former  deed.  Knowles  v.  Wil- 
liams, 58  Kan.  221.  228,  48  Pac.  866.  The 
case  tarns  upon  the  force  and  effect  ot  the 
provision  in  the  deed.  Plaintiff  a^niea  that 
It  is  an  exception  instead  of  a  reservation. 
Considerable  learning  has  been  expended  in 
refining  tbe  distinctions  between  an  excep- 
tion in  a  deed  and  a  reservation.  Strictly 
speaking,  a  reservation  Is  something  created 
or  reserved  out  of  tbe  thing  granted  that 
was  not  In  ^stance  before,  wliile  an  ex- 
ertion mnst  be  a  part  of  the  thing  granted. 
Winston  r.  Johnson,  42  Minn.  898,  46  N.  W. 
968.  A  similar  provision  in  a  deed  was  held 
to  be  an  exertion,  and  not  a  reservation. 
In  Barrett  et  at.  v.  Kansas  &  T.  Coal  Go. 
(Kan.)  70  Pac  100.  There  the  provision 
was  as  follows:  "This  deed  Is  made  subject 
to  tbe  following  exceptions,  reservations  and 
conditions,  to  wit,  •  •  *  the  said  party 
of  the  first  part  hereby  reserves  the  coal  and 
other  minerals  underlying  said  huML** 


Tbe  deed  In  that  case  contained  both 
words,  "exceptions"  and  "reservations";  but 
otherwise  the  provision  is  similar  to  the  one 
here.  Tbe  modem  tendency  of  tbe  courts 
has  been  to  brush  aside  these  fine  distinc- 
tions, and  lo<A  to  tbe  character  and  effect 
of  the  provision  Itself.  Gould  t.  Howe, 
181  XU.  490,  23  N.  B.  602.  WhUe  the  dis- 
tinction between  an  exception  and  a  reserva- 
tion in  a  deed  Is  well  established,  tbe  words 
are  frequently  used  Interchangeably  and  syn- 
onymously. 11  A.  &  E.  Enc  of  Law  ^  Ed.) 
p.  666.  In  Balnbrldge  on  Mlnea  and  Miner- 
als, 84,  It  is  said:  "Tbe  severance  ot  mines 
Is  usually  effected  by  exceptions  In  deeds  of 
assurance,  which  transfer  tbe  freehold  In 
the  surface  and  reserve  the  mines.  An  ex 
ceptlon  is  distlngnlshed  from  a  resoratlon  by 
Its  being  part  of  the  thing  granted  and  in 
existence  at  the  time  of  the  grant,  while  tbe 
latter  Is  a  right  of  new  creation  arising  oat 
of  the  subject  ot  the  grant  They  are  differ- 
ent In  legal  effect,  but  in  thtfr  creation  'thne 
is  no  magic  in  wwds,'  and  if  the  meaning 
Is  clear,  either  of  the  above  expressions  will 
operate  for  the  purpose  designated.  They 
are  also  construed  exactly  in  the  same  way 
as  actual  grants.  In  dtber  case  the  law  fa- 
vors ttieir  construction  Iqr  girlng  them  all 
propw  and  necessary  inddents.**  "Ttie  own- 
er of  land  may  convey  a  surface  estate  in 
fee  in  it,  and  reserve  to  himself  an  estate 
in  fee  In  the  minerals,  or  any  particular 
qiedes  of  them;  In  which  case  the  vendor 
holds  a  distinct  and  s^rate  estete  In  the 
minerals.  By  tills  sevwance  each  estate 
Is  subject  to  ttie  law  of  descent;  devEse,  and 
conveyance.**  Kincald,  etc.,  t.  McGomtn, 
etc.,  88  Ky.  91.  4  B.  W.  802.  IS  L.  B.  A.  280. 
Another  case  ray  much  In  point  Is  Murray 
T.  Allred,  100  Tenn.  100,  43  S.  W.  866,  30 
L.  B.  A.  248,  66  Am.  St  Bep.  74a  Tbme 
tbe  owner  conveyed  the  lands,  reserving 
"  'all  mines,  mlnmls,  and  metals  in  and  un- 
der the  land.**'  His  grantee  conveyed  by 
gmeral  wanan^  without  any  rosorvatloa, 
Allred  wbo  took  by  regular  chain  of  con- 
veyances brought  an  action  to  determine  tbe 
ownership  of  the  petroleum  oil  beneath  the 
lands,  claiming  that  oil  Is  not  a  mineral,  but 
that  U  It  should  be  held  to  be  a  mineral, 
bis  possession  of  the  surface  was  adverse  to 
tbe  claim  of  defendant  to  tbe  oil.  Tbe  court 
in  an  exhaustive  opinion  held  that  oil  is  a 
mineral,  and  recognized  tbe  doctrine  tiiat 
the  exertion  In  tbe  deed  s^arated  the  es- 
tate In  the  minerals  from  the  estete  in  the 
lands,  and  that  tbe  possession  of  the  surface 
of  the  land,  without  any  denial  of  the  miner- 
al rlghte,  was  not  adverse  to  tbe  claim  of 
the  owner  of  the  minerals.  Different  es- 
tetes  may  be  created  In  the  surface  and  soil 
of  lands  and  the  underlying  strate  In  which 
minerals,  oils,  and  gas,  may  be  found;  and 
this  separation  of  estetes  may  be  accomplish- 
ed by  an  exception  In  the  deed  conveying 
tbe  lands  by  which  tlie  grants  carves  out 


Digitized  by 


by  Google 


Kan.) 


LBVirr     CITY  OF  WILSON. 


897 


and  retalu  the  right  to  the  mlnenli  In  the 
land.  The  right  retained  by  the  exception 
la  the  ownership  of  the  minerals.  Ohartiers 
Block  Coal  Co.  t.  Mellon,  162  Pa.  286,  26 
Atl.  007,  18  L.  B.  A.  702,  a4  Am.  St  Bep. 
645;  Koen  t.  BarUett,  41  W.  Ta.  669,  28 
8.  ]D.«64,81L.B.A128;56  Am.  St  Bep. 
884. 

Plalntlfl  contends,  however,  tiiat  the  can- 
cellation of  the  Onffey  and  GiJey  lease,  men- 
tioned In  the  exception,  operated  to  extin- 
gnlsh  the  rights  of  defendants  thertfn,  and 
to  cast  or  vest  upon  the  then  owner  of  the 
lands  all  the  rights  In  the  oil  and  gas. 
Famom  v.  Piatt,  8  Pick.  8S8.  19  Am.  Dec. 
880^  la  In  point  Ttw  owner  of  land,  having 
leased  a  stone  quarty  tbweon  for  a  term  of 
years,  conveyed  the  land,  reserving  the  nse 
of  tiie  quarry  nntil  the  ftsplration  of  the 
lease.  During  the  continuance  of  the  term, 
tbe  lease  was  canceled  by  consmt  It  was 
held  that  this  did  not  extinguish  the  reserva- 
tion, but  that  w<Hild  continue  until  the  end  of 
the  term.  Besides,  the  rights  of  deCsndants 
In  tiia  M  and  gas  do  not  d^wnd  npon  the 
exlstoice  of  tlie  leasb  Hm  deed  accepted 
and  saved  to  tbem,  not  tfUy  their  rights  nn- 
dw  the  lease,  but  "all  oil  and  gas  privileges 
In  ai^  to  laUt  premisea."  Ttm  proton  in 
tiie  deed  to  Mrs.  Gwe  Is  an  exception  as  dls- 
tingnlsbed  tnm  a  reservation.  Its  force  and 
effect  was  to  carve  out  a  separate  estate  in 
tba  oil  and  gas  from  the  estete  In  the  snr- 
taoe  bM.  Tbe  titie  to  the  surface  and  soil 
of  the  lands  passed  to  the  grantee.  The 
tItSe  to  and  owneraUp  of  tiie  <ril  and  gas  in 
the  lands  remained  with  the  grantors. 

TtM  Jo^^ment  will  be  affirmed.  All  tbe 
Justices  onkcurrlng. 


LBVPTT  V.  CITT  OF  WIMON. 
(Supreme  Court  of  Kansas.  Nov.  11,  1906.) 

1.  MumOIPiX    GOBFOXATIOHS  —  GOKPOBATI 
BXISTBIfCB— GOIUTEBAX,  ATTACK. 

The  renlarity  of  the  organisation  and 
corporate  •nstence  of  a  dty  Is  not  open  to  at- 
tack by  a  private  iDdividnal  in  a  collateral  pro- 
ceeding. 

[Ed.  Note.— For  casea  in  point,  sea  vol.  36, 
Cent  Dig.  Munldpal  Corporations,  |  42.] 

2.  Bawe— GiTT  Lmm—AGmioaLTUBALliAiins. 

Unplatted  land  ased  for  agricultural  pm> 
poses  may  be  included  within  the  corporate 
limits  of  a  city,  and  snbiected  to  the  payment 
of  dt^  taxes. 

[Ed.  Note^ — Fot  caies  in  point  see  toL  36, 
Cent  Dig.  Municipal  Corporations,  I  12.] 

8.  Statutbs— Spbcui.  Acts— ALTxaATioit  ot 

Orrr  Limits. 

Section  108,  c  629,  p.  804,  Laws  1908,  a 
special  act  which,  among  other  thlng^  purports 
to  withdraw  a  tract  <a  land  from  the  of 
^son.  is  unoonstftutlonal  and  void. 

fSyllabua  by  the  Court) 

Error  from  District  Court,  Ellsworth  Coun- 
ty; R.  R.  Rees,  Judge. 

Action  by  George  U  Levitt  against  the 
city  of  Wilson.  Judgment  for  defendant 
and  plalntlfl  brings  error.  Affirmed. 


Ira  IL  Lloyd,  for  plaintiff  In  errw.  N. 
Coover  and  David  Bitdiie,  for  defena«nt  in 
error. 

JOHNSTON,  a  J.  George  L.  Levitt  con- 
tuded  in  this  action  that  the  dty  of  Wilson 
was  exercising  municipal  control  over  real 
property  of  his  which  was  not  within  the 
corporate  limits  of  tbe  dty.  In  188S  the 
judge  ot  the  district  court  upon  a  petition, 
undertook  to  organise  the  dty  of  Wilson  by 
making  an  order  of  incorporation  which  fixed 
the  boundaries,  prescribed  the  time  for  the 
first  election,  and  made  provision  for  ctm- 
dnctlng  the  election.  Tbe  land  In  questton 
was  unplatted,  and  has  ronalned  so  ever 
since,  and  while  It  was  within  tbe  exterior 
limits  the  dty  did  not  levy  or  collect  any 
taxes  npon  it  until  1902.  Streets  were  ex- 
tended through  a  portion  of  the  land  in  1891, 
when  it  was  owned  by  tbe  Union  Padflc  Ball- 
road  Company,  and  the  damages  then  awarded 
for  the  land  ajn^roprtated  were  acc^tsd  by 
the  company. 

The  plaintiff  contended  that  the  ^ooeedlngs 
to  Incorporate  were  not  regular  and  valid, 
and  that  even  If  the  corporation  Is  valid, 
the  lands  In  question  were  not  legally  Indud- 
ed,  and.  if  the  lands  were  ever  legally  brought 
within  the  corporate  limits,  they  were  taken 
out  by  virtue  of  a  provision  of  chapter  629, 
p.  779,  of  tbe  Laws  of  1903.  None  of  these 
contentions  were  sustained  by  the  trial  court 
The  validity  of  the  Incorporation  Is  assailed 
because  of  the  supposed  Insuffldency  of  the 
petition  upon  which  tbe  district  Judge  acted, 
and  of  Irregularities  in  the  making  of  the 
order.  The  order  of  incorporation  purports 
to  hare  been  made  by  the  district  Judge, 
and  it  was  entered  upon  the  Journal  of  the 
district  court  as  the  statute  required.  The 
name  of  the  judge  is  not  signed  at  the  end  of 
the  order,  but  the  statute  does  not  In  terms 
require  it  to  be  so  signed.  It  Is  said  that 
the  petition  did  not  contain  the  requisite 
number  of  signers.  But  such  as  it  was  the 
Jndge  acted  upon  it,  and  made  an  order  of  in- 
corporation in  the  usual  form.  Proceeding 
upon  tbe  theory  that  the  organization  was 
legal  and  effective.  It  has  exerdsed  the  func- 
tions of  a  dty  and  maintained  a  corporate 
existence  for  about  20  years.  There  was 
statutory  authority  for  tbe  incorporation 
of  sudi  a  dty,  and,  if  it  be  assumed  that  It 
was  InformsIIy  and  irregularly  organised,  it 
became  at  least  a  de  facto  munldpatlty.  The 
regularity  of  the  organisation  and  Its  right 
of  existence  might  be  challenged  by  the  state 
at  the  Instance  of  the  county  attorney  or  At- 
torney General,  but  It  Is  not  open  to  attack 
by  a  private  Individual  in  a  collateral  pro- 
ceeding. Mendenhall  v.  Burton,  42  Kan.  570, 
22  Paa  668;  In  re  Short,  47  Kan.  260,  27  Pac. 
IOCS;  Kansas  Town  &  Land  Company  v, 
Allen  (Kan.  App.)  61  Pac.  804.  The  fact 
that  the  land  was  unplatted  did  not  prevent 
Its  Inclusion  as  a  part  of  the  dty,  and  It 
has  been  held  that  land  within  the  Umlts  of 
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the  dty.  alttiougta  used  for  agrlcnltoral  pnr- 
posea,  may  be  atibjected  to  the  payment  of 
city  taxes.   Hendenball  t.  Burton,  snpra. 

The  remaining  contention  Is  that  the  land 
was  exclnded  from  the  corporate  limits  of  the 
city  by  force  of  chapter  529,  p.  779,  Lsws 
1903.  That  is  a  special  act  ai^Iyln;  to  a 
great  many  mnndpalltlea,  and  section  109 
provides  that  •'so  mnch  of  the  dty  of  Wil- 
son, Ellsworth  county,  Kansas,  described  as 
follows  [giving  description]  an  area  of  eleven 
and  twenty  one-himdredths  acres,  be  and  the 
same  la  hereby  vacated  as  the  city  ot  Wilson 
In  said  connQr,  and  that  the  game  be  restored 
to  its  <»-lglual  condition."  It  will  be  ol»erv- 
ed  that  the  act  does  not  purport  to  vacate  any 
lots  or  blocks,  and.  In  fact,  there  were  none 
to  vacate,  as  It  was  an  unplatted  tract  It 
does  assume,  bowevor,  to  vacate  a  part  of 
the  city  Itself,  thus  taking  the  land  of  plain- 
tiff out  of  the  cwporate  limits  and  restoring 
It  to  its  original  condltt<»i.  UndM'  our  Con- 
stltatKm  vpedal  legislation  with  req>ect  to 
municipal  owporatlons,  or  aCEectlng  corporate 
powers,  la  not  permissible.  Const  art  12, 
H  1,  5.  It  Is  well  settled  that  special  legis- 
lation purporting  to  enUi^  or  diminish  the 
corporate  limits  of  a  city  Is  Invalid.  Gray 
V.  Crockett,  80  Kan.  188, 1  Pac.  00;  Commis- 
sioners of  Shawnee  Connty  v.  Stete,  49  Kan. 
486,  81  Paa  IM;  Conklin  t.  Hntcblnson,  6S 
Kan.  SS2,  70  Pac.  687. 

It  Is  argued  that  vacation  may  be  accom- 
plished by  a  special  act,  and  under  the  gener- 
al law  (chapter  06,  p.  92,  Laws  1893)  sncfa 
vacation  Ipso  facto  excludes  sach  part  from 
the  corporate  llmlte.  In  this  case  the  general 
law  can  have  no  api^lcatlon,  aa  the  special 
act  Itself  purports  to  withdraw  the  territory 
In  question  fiom  the  city.  The  only  kind  of 
vacation  Intended  was  the  taking  of  the  tract 
from  the  city  limits  and  the  restoring  of  It 
to  the  stetus  it  had  before  Incorporatloa 
Even  If  no  more  than  the  vacation  of  a  plat- 
ted portion  of  the  city  had  been  intended,  the 
corporate  limits  could  not  have  been  changed 
by  the  passing  of  a  special  and  Invalid 
act  operating  In  connection  with  a  general 
law.  It  has  Just  been  held'  tiiat  It  must 
have  been  wholly  accomplished  by  a  general 
lav.  Davenport  t.  Ham  (Just  decided)  Infra. 

The  Judgment  of  the  district  court  will  be 
afflrmeO.  All  the  Justices  concurring. 


DAVENPORT  v.  HAM. 

(Sapreme  Court  of  Kansas.   Nov.  11.  1905.) 

1.  Statutes  —  Special  Act— Boundabics  or 
Cm. 

The  boandaries  of  a  city  cannot  be  Cbanged 
by  a  special  act  of  the  Legulatore. 

2.  SAine— COBPOBATB  POWEBS. 

A  general  statute  which  attempts  to  confer 
upon  special  taws  sobsequently  passed  Che  effect 
of  chancing  the  boundaries  of  cities  violates 
section  1,  art  12,  of  the  Constitution,  and  Is 
void. 

(Syllabus  by  the  Court) 


Error  from  District  Court  Rooks  Goontr; 
Cbaa.  W.  Smith,  Judge. 

Action  by  W.  B.  Ham  against  W.  L. 
Davenport  Judgm«it  for  plaintUC,  d^oid- 
tmt  brings  error.  Bevmed. 

S.  N.  Hawkea,  for  plaintiff  In  error.  W.  B> 
Ham.  for  defmdant  In  error. 

ORBDNE.  J.  W.  B.  Ham  obtained  a  per- 
petual injunction  against  W.  L.  Davmport 
treasurer  of  Rooks  county,  restraining  blm, 
as  treasurer,  from  selling  certain  lands  In 
Wood's  addition  to  the  dty  of  Stockton  for 
the  unpaid  dty  taxes  for  1902. 

The  only  question  which  we  are  called  upon 
to  determine  is  the  constltntionallty  of  sec- 
tion 636,  Oen.  St  1001  (section  2,  c  W,  p. 
92,  Laws  1893),  which  reads:  "If  any  town- 
site  or  portion  of  a  town-site' containing  more 
than  five  acres  shall  hereafter  be  vacated  by 
the  board  of  coun^  commissioners  or  by  act 
of  the  Legislature,  and  such  town-site  or 
portion  of  a  town-site  Is  at  the  time  a  part 
of  a  city  of  the  first,  second  or  third  class, 
the  act  of  vacation  thereof  shall  of  itself  de- 
tach the  same  from  such  muntdpal  corpora- 
tion, and  It  shall  no  longer  be  a  part  of  such 
dty,  nor  Incloded  within  the. corporate  limits 
thereof."  The  Jots,  blodcs,  streets,  and  al- 
leys In  Wood's  addition  to  the  city  of  Sto<A- 
ton,  containing  more  than  five  acres,  were 
vacated  by  chapter  326.  p.  476,  Laws  1880. 
It  Is  contended  by  the  defendant  In  error 
that  by  the  provisions  of  section  636  the  land 
In  which  the  streets  and  alleys  were  vacated 
by  chapter  328  were  thereby  deteched  from 
the  city,  and  thereafter  were  not  subject  to 
the  payment  of  dty  taxes.  Section  1  of  ar- 
ticle 12  of  our  Constitution  reads:  "The  L^- 
Islature  shall  pass  no  special  act  conferring 
corporate  powers."  It  has  been  determined 
In  this  state  that  this  provision  Includes  mu- 
nicipal corporations.  CI^  of  Wyandotte  v. 
Wood,  5  Kan.  G03 ;  Atchison  v.  Bartholow,  4 
Kan.  124 ;  Gray  v.  Crockett  80  Kan.  138, 1  Pac 
50.  It  has  also  been  held  that  an  act  chan- 
ging the  boundaries  of  a  dty  is  an  act  con- 
ferring corporate  powers.  Gray  v.  Crockett 
supra;  (Tommlssloners  of  Shawnee  County  v. 
Stete  ex  rel.,  49  Kan.  486.  31  Pac.  149. 

Chapter  326,  p.  476,  Laws  1895.  Is  a  spedal 
act  and  could  not  chai^  the  limlto  of  the 
city  of  Stockton.  It  could  only  have  such 
eftect  in  conjunction  with  section  636.  There 
can  be  no  doubt  that  it  was  the  intention  of 
the  Legislature  that  It  should  operate  to  de- 
tech  from  the  corporate  limits  of  any  dty 
in  Kansas  all  territory  In  which  the  lots, 
blocks,  streete,  and  alleys  should  thereafter 
be  vacated.  It  Is  a  rule  of  constructiou  of 
stetntes  that  where  several  stetntes  have 
been  enaded  relating  to  the  same  subject 
they  should  be  construed  together  and  har- 
monized, and  each  given  the  meaning  intend- 
ed by  the  Legislature,  and  the  two  statutes 
under  consideration  should  be  so  construed. 
If  section  686  should  be  given  the  fwoe  1d- 
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tnded,  tbe  Legbuatm  conld  cbsoge  Am 
bonndartw  at  a  dt7  tij  qtedal  act  It  would 
ttnia  meeom^Uti  ladlnctlon  that  wbleh 
tiu  ODDBdtatlfm  baa  ImperatlTely  forbidden. 
Tbe  LeglalatDze  cannot  enact  a  law  which 
will  gin  to  It  tl»  power  to  aolweqimnfly  tIo- 
Ute  tbe  Omatitotlon.  It  eaxmot  without  vlo- 
latlDg  this  proTidoB  ot  tbe  OonatltiitliHi  at- 
act  a  law  tbe  pnipoiM  and  effect  of  which  Is 
to  gin  to  qwdal  acts  sidneqne&tlr  passed 
ttie  fore*  and  eff»rt  of  changing  the  ccnporate 
limits  of  etttea.  Chapter  826,  being  qwdal, 
cannot  be  broadened,  nor  eraiverted  Into  a 
gmera]  law  oonfsnlng  corporate  powura,  bj 
the  provisions  of  anj  prarlonsly  existing  law. 
It  has  jnst  been  held  In  Lerltt  t.  City  of 
Wilson,  88  Pae.  887,  that  section  108,  c.  628, 
p.  804.  Laws  IflOe,  which  undertook  to  with- 
draw certain  lands  from  tbe  corporate  limits 
of  tbe  dtr  of  WllMm,  vloUted  sections  1  and 
6  <tf  artlde  12  of  tibe  Oaostltotlfni,  because 
It  was  a  agtedal  act  and  contemplated  tbe 
diange  of  tbe  corporate  limits  of  a  city.  Sec- 
ti<ni  688  Is  a  plain  attonpt  to  evade  this 
ctnstltntltmal  proriston  1^  prorldlng  that  its 
proTlalons  tiiall  be  read  Into  all  special  acts 
rabeeqnently  passed  Tscatlng  streets  and  al- 
tera. It  Is  tboefiore  nnccmstltntioiial  sa  far 
as  It  attanpta  to  confer  npon  qteclal  acts  of 
tbe  Ledalatmre  snbseonentlr  passed  the 
effect  of  a  gueral  law  granting  corporate 
powers. 

We  might  reat  this  case  here,  but  It  Is 
urged  that  section  688  was  held  to  be  con- 
stitutional In  Town  Ccmpany  v.  Smith  Ceatu, 
6  Kan.  App.  X2,  61  Pac.  801,  which  was 
oiBrmed  by  this  court,  and  also  In  Town  Com- 
pany T.  UcLean,  7  Kan.  App.  101.  58  Pac. 
76L  An  examination  of  these  cases  will  dis- 
close tlut  section  686  was  not  involTed  In 
either.  Tbe  streets  and  all«jrs  fat  tbe  lands 
involTed  In  ttwse  controTWSles  bad  been  va- 
cated prior  to  the  passage  of  tiie  act  of  1888. 
Tbe  question  presented  in  those  cases  was  tbe 
constltuttMiaUty  of  section  686.  Whatever 
mlgiit  be  the  Jndgment  of  the  court  upon  tbe 
constltnttonallty  of  tiiat  sectira,  it  is  not  In- 
volved In  this  esse,  and  we  have  no  occasion 
to  pass  npon  It. 

The  judgment  la  reversed,  and  tbe  cause 
remanded,  with  inaimctiona  to  set  aside  the 
pennanent  injunction.  All  tbe  Justices  con- 
curring 


RUOOLBB  St  al.  V.  BPINDLH  BOTTOM 
OIL  A  OAS  CO.  OF  OHANUTD, 
KAN.,  et  aL 
(Soprem*  Court  of  Kansas.   Nov.  11.  1905.) 

Unraa  and  MmaAxs  —  Lkasxs  —  SrrriNa 
AsiDB— Fkaitd. 

Where  a  leieo  of  lands  for  oil  and  gas 
ponoMS  fsIselT  represented  that  he  had  a  drill 
whtdi  be  was  bringfng  to  the  field  and  that  it 
voold  be  put  In  operation  inside  of  SO  dan 
and  in  nuanee  therstm  a  lease  was  ezeeated 
pnnridinc  that  on  falinrs  to  drill  an  oil  or  gas 


well  witlUn  six  months  the  contract  riumld 
cease,  an  action  to  set  aride  Oie  lease  on  ac- 
oouat  of  fraud  in  the  statement  as  to  the  drill 

could  not  be  maintained. 

Brror  from  District  Court  Wllsoa  County; 
L.  SUilirell,  Judge. 

Action  b7  S.  H.  Buggies  and  others  against 
the  Spindle  Bottom  Oil  &  Oas  Company  of 
Chanute,  Kan.,  and  others.  From  a  judg- 
ment sustaining  a  demurrer  to  tlie  petition, 
plaintiffs  bring  error.  Affirmed. 

T.  J.  Hndsni,  for  plaintUb  In  error, 
tapham  ft  Brewster,  for  defendants  In  error. 

PER  CURIAM.  Tbe  petition  all^ea  that 
In  tbe  preliminary  conversation  which  led 
VP  to  the  making  of  a  written  contract  of 
lease  of  lands  for  oU  and  gas  purposes,  tbe 
agent  of  the  lessee,  tax  the  purpose  of  In- 
ducing lessors  to  make  the  contract,  repre- 
sented that  said  company  (leasee)  had  a  drill 
loaded  on  the  cars  at  Chanute  f6r  the  pur- 
pose of  bringing  the  drill  to  tbe  fleld  of  leases 
than  being  taken  by  said  company,  and  that 
said  drill  would  be  put  In  operation  In  said 
fleld  inside  of  80  days  from  said  ftlst  day  of 
October,  1002.  And  further  the  petition  al- 
leges that  said  statements  and  promises  were 
false  but  were  believed  and  relied  upon  tty 
the  lessors  as  true,  and  that  relying  there- 
on tb^  did  on  tbe  same  day  enter  Into  a 
contract  in  writing,  wbldi,  among  other 
tbingi,  jvovlded  as  follows:  "In  case  no 
oil  or  gas  well  be  drilled  on  said  premises 
within  six  months  of  date  horeot  all  rights 
and  obligations  secured  under  this  contract 
shall  cease  npcm  notice  in  writing  by  tiie 
party  of  the  first  part,  unless  the  second 
party  shall  elect  tb^beoftmr  frnn  year  to 
year  to  continue  this  lease  in  force  as  to  all 
or  any  portion  of  said  premises  by  paying 
at  the  explratl(m  of  each  year  an  annual 
rental  of  flf^  centa  per  acre  fbr  all  said 
premises,  or  such  portion  as  it  may  deMgnate 
unttl  well  is  drilled  upcm  said  premises." 

This  actitm  was  brought  to  set  aside  tbe 
lease  on  account  of  fraud  and  this  was  flie 
only  fraud  alleged  or  proven.  There  is  no 
dalm  of  mistake  or  misunderstanding  as  to 
the  terms  of  the  written  contract  or  that 
the  same  does  not  ftUrly  express  the  final 
agreement  of  tiie  parties.  Failure  to  do  a 
thing  at  the  time  It  Is  promised  to  be  done, 
which  time  Is  subsequent  to  ttie  promise,  does 
not  relate  back  and  make  the  promise  fraudu- 
lent, emwdally  whoi  tbe  parties,  after  the 
verbal  promise,  enter  Into  a  written  contract 
which  provides  another  and  later  time  for 
the  performance  of  the  thing  promised. 
Neither  Is  it  a  material  mlerepresentatton, 
even  it  false,  that  tbe  cmnpany  had  a  drill 
loaded  on  llie  cars  at  Chanute  fOr  the  pur- 
pose of  bringing  tbe  drill  to  the  fleld  wh«i 
the  written  contract,  into  wbldi  the  oral 
negotiatlona  merged,  allowed  the  company 
six  months  at  least  to  do  sndi  drilling: 

TbB  demurrer  was  propwly  sustained. 
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HOOBE  T.  WA-lfB-OO  at  «L 
(Sapreme  Court  of  Eanau.  Not.  11.  1900D 

1.  AFPBAI^BIVISW— PBESXncPTIONa. 

In  the  absence  of  an;  Bbowing  to  the  con* 
trarjr,  an  order  of  revlTor  made  by  the  diatrict 
court  wUl  ba  pzmimad  by  tbla  court  to  hare 
been  pn^erly  and  legaUj  made. 
2l  IirnuKS— AixonontT  or  Lards— Oitizin- 

BHIF. 

When  lands  compoelng  an  Indian  reaerra- 
tion  have  beoi  allotted  and  patented  In  aereralty 
amonc  the  members  of  the  band  or  tribe'  of 
Indiana  occnpying  sach  lands,  each  and  every 
allottee  becomes  a  citlxen  of  the  state  wherein 
such  reservation  ia  located,  and  subject  to  the 
laws  thereof. 

8.  SAHB— MaBBIAGB— DiTOBOK— YaXIDllT. 

A  marriage  or  divorce  between  membera  of 
an  Indian  tribe,  valid  under  the  rulee  and 
eostoms  of  aoch  tribe,  will  be  recognlaed  and 
enforced  bj  the  coarta  of  this  state:  Imt  a 
marriage  or  dlToica  between  Indiana  after  they 
become  dtisena  of  this  state  moat  be  in  com- 
pliance  with  the  laws  of  this  state. 

[Ed.  Mote. — For  cases  in  point,  aeo  toL  84, 
dent  Dig.  Marriage,  S  8.] 

(Syllaboa  by  the  Coart.) 

Brror  from  Diatrict  Oonrt,  Jackaon  Oonn- 
ty;  Marshall  Gepliart,  Judge. 

Action  by  J.  P.  Moore,  admlnlatrator  of 
Wa-me-go,  against  Henry  Wa-me-go  and  Nah- 
con-be,  allaa  Henry  Olay  Bear.  Judgment 
for  defoidanta,  and  plaintifl  brings  error. 
Reversed. 

Crane  and  Woodbom  Bros.,  for  plaintiff  in 
error.   J.  A.  Rokes,  for  defendants  in  error. 

0RAYG8,  J.  This  action  was  commenced 
in  the  district  court  of  Jackson  county,  May 
2,  1903,  to  partition  property  belonging  to 
the  estate  of  Sboagta-tae^Bh-go-qaah,  deceas- 
ed. The  plaintiff,  Wa-me-go,  and  the  de- 
fendant Nah-con-be,  alias  Henry  Clay  Bear, 
each  claimed  to  have  been  the  legal  hus- 
band of  the  deceased  at  the  time  of  her 
death,  and  therefore  entitled  to  one-half  of 
her  estate.  Tbls  claim  constitutes  the  princi- 
pal question  in  this  case.  To  determine 
this  dispute  It  iB  necessary  to  consider  the 
following  facts:  Prior  to  February  8,  1887, 
Wa-me-go,  who  commenced  this  action,  and 
all  the  other  parties  named  herein,  were 
members  of  the  Prairie  Band  of  the  Pottawa- 
tomie Tribe  of  Indians,  and  resided  on  the 
diminished  Pottawatomie  reservation  in  JaclE- 
son  county,  Kan.  By  an  eetabllahed  custom 
among  these  Indians  marriage  is  regarded 
as  a  relation  which  may  be  assumed  or  dis- 
solved at  the  pleasure  of  the  parties  thereto. 
No  formal  contract  or  ceremony  la  essential, 
a  mere  mating  and  cohabitation  as  husband 
and  wife  constitutes  marriage.  This  Im- 
portant relation  may  by  the  same  custom  be 
terminated  whenevw  It  becomes  tiresome  or 
when  for  any  reason  a  change  is  desired. 
Separation  by  mutual  consent  is  equivalent 
to  an  alNwlute  divorce,  and  the  parties  are 
thereafter  free  to  form  otbN  marital  al- 
liance, as  may  best  suit  their  pleasure  or 
convenlmce.  In  accordance  with  this  cnstonit 


the  plaintiff,  Wa-me-go,  and  Sbou^-ne-glah- 
go-qnab  were  married,  and  became  the 
parents  of  two  sons,  Ceoiga  and  Henry  Wa- 
me-go.   While  they  were  living  together  as 
husband  and  wife  the  lands  of  said  reserva- 
tion were  allotted  among  the  Indian  occu- 
pants thereof,  and  patents  were  duly  issued 
and  delivered  In  accordance  with  such  al- 
lotment, whereby  allottees  became  the  own- 
ers in  severalty  of  the  lands  allotted  to  them 
respectively.   By  such  allotment  each  of  the 
parties  named  her^  became  the  owner  in 
severalty  of  a  part  of  the  land  so  allotted, 
and  Shough-ne-glah-go-qnali  became  the  own- 
er of  the  land  in  controversy.  After  this  al- 
lotment was  completed,  and  patents  had  been 
duly  issued  and  delivered  to  each  of  the 
above-mentioned  allottees,  in  compliance  wltb 
the  provisions  of  chaptw  119,  Act  Cong.  Feb. 
8,  1887,  24  Stat  888,  the  plaintiff,  Wa-me-go, 
and  Shough-nfrglab-go-qoah,  upon  the  sup- 
position that  tliey  were  still  living  under  the 
tribal  customs,  as  formerly,  separated  and 
ceased  to  live  together  as  husband  and  wife, 
and  each  again  married,  in  accordance  with 
such  tribal  custom.   Thereafter  Shongh-ne- 
glah-go-quah,  and  the  defendant,  Nah-oon- 
be,  alias  Henry  Clay  Bear,  lived  together  as 
husband  and  wife  and  oontiniied  to  so  co- 
habit until  her  death,  which  occurred  Au- 
gust 2,  1900.   The  separation  of  the  plaintiff 
and  Sbough-ne-gish'go-quah,  and  their  subse- 
quent marital  relations  as  hereinbefore  stat- 
ed, took  place  by  virtue  of  the  aforesaid 
Indian  custom,  and  had  no  other  sanction  or 
authority.   Afterwards    George  Wa-me-go 
died,  leaving  his  parents,  both  of  whom  were 
then  living,  as  his  sole  heirs  at  law.  After 
the  trial  in  the  district  court,  and  after  the 
case-made  had  been  settled  and  signed,  the 
plaintiff,  Wa-me-go,  died,  and  the  action  was 
revived  in  the  name  of  J.  P.  Moore,  admin- 
istrator of  the  estate  of  Wa-me-go,  deceased, 
who  brings  the  case  hen  as  plaintiff  In  error. 

The  defendant  in  error  Nah-con-be,  alias 
Henry  Clay  Bear,  has  filed  a  motion  to  dis- 
miss the  petition  in  error,  for  the  reason  that 
the  subject  of  the  action  appears  to  be  real 
estate  In  which  an  administrator  has  no 
interest  Upon  this  motion  the  plaintiff  la 
error  claims  that  after  the  final  decree  in 
the  district  court  and  before  the  order  of 
revivor  was  made,  all  the  parties  agreed 
that  the  lands  in  controversy  should  be  sold 
and  the  proceeds  placed  In  the  bands  of  the 
United  States  Indian  Agent  until  the  final 
decree  was  entered  In  the  case,  and  that  then 
such  proceeds  should  be  disposed  of  In  ac- 
cordance with  such  final  decree,  and  some 
evidence  Indodlng  a  conveyance  of  said  lands 
executed  by  all  the  parties  Including  said 
defendant  In  error,  and  his  new  wife,  and 
duly  approved  by  the  Secretary  of  the  In- 
terior, has  been  presented,  but  no  proper 
showing  has  been  made  upon  either  aide  of 
this  question,  and  this  court  has  nothing 
tangible  to  act  upon;  it  therefore,  in  com- 
pliance with  the  general  presnmptton,  which 
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exists  In  fsTor  of  all  Judgments  and  <»den 
of  courts  of  general  Jurladlction,  will  annine 
that  tbe  district  oonrt,  when  It  made  this 
order  jof  rerlTOT,  bad  adeqnate  reasons  there- 
for, and  tbe  motion  to  dlsmlsi  will  be  de- 
nied. 

The  district  court  decided  that  the  scpara* 
tlon  of  the  plaintiff  and  hla  wife  Shoagh-ne* 
gl8fa-go-quata.  nnder  tbe  cnstom  of  their  trlb^ 
was  eqnlTalent  to  a  divorce,  and  that  ber 
sntoequent  alBllatlfm  with  ttie  defmdant  Nab- 
oon-be,  alias  Heni7  Clay  Bear,  In  accordance 
with  sncb  custom,  oonstltated  a  valid  mar- 
riage, and  that  said  defendant  was  therefore 
entitled  to  the  nndlTlded  one-half  of  bar  estate. 
Tbe  plaintiff  In  error  claims  that  after,  the 
allotmait  the  tribal  relatlmiB  of  these  parties 
were  serered,  and  they  immediately  became 
ettbcens  of  tiw  state  of  Kansas,  and  subject  to 
Its  laws,  and,  as  this  B^Mrattim  and  mar- 
riage occnrred  after  tlie  aliotmoit  tbsUr 
rights  and  duties  as  married  people  are  to  be 
measored  by  the  same  rale  that  iq^lles  to 
other  dtlzens.  In  this  contention,  we  agree 
wtth  tbe  plaintiff  in  error.  It  la  a  general 
rale,  haTtng  few.  if  any,  exceptions,  tiiat  a 
marriage,  valid  vrben  consummated,  is  valid 
everywhere,  and  this  rule  has  been  quite  gen- 
erally applied  to  Indian  marriages,  where  tbe 
marriage  was  contracted  while  the  tribal  re- 
lations of  tbe  parties  continued.  19  Am.  ft 
Eng.  Enc.  of  Law  (2d  Ed.)  p.  1216;  Earl 
Oodley  (Minn.)  44  N.  W.  254.  7  L.  H.  A.  125. 
18  Am.  8t  Rep.  S17.  This  rale,  however,  does 
not  benefit  the  defendant  In  error,  for  It  la 
conceded  that  tbe  marriage  of  the  plaintiff, 
Wa-me^,  to  Shough-ne-glah-go-quah,  al- 
though an  Indian  marriage,  was  valid  and 
continued  to  be  so  until  her  death.  There- 
fore their  anbseqnent  s^jwratiOn  by  mutual 
consent  merely,  and  bw  subsequent  cohabita- 
tion wftb  tbe  defendant  Nah-con-be,  alias 
Henry  Clay  Bear,  were  lll^al  and  void,  and 
ocmferred  no  rl^^t  iQwn  said  defendant  to 
share  In  her  estate. 

February  8,  1887.  Omgress  tfiacted  a  stat- 
ute (chapter  118.  24  Stat  888}  providing  for 
the  allotment  of  lands  amoiv  Indian  bands 
and  tribes  and  to  confer  upon  the  allottees, 
the  rights  of  dtisensblp  In  tbe  state  where 
tbe  lands  were  located.  Section  6  of  this 
act  bas  special  application  here  and  reads: 
*7tiat  upon  tbe  completion  of  said  allotmaita 
and  the  patenting  of  tbe  lands  of  said 
allottees,  each  and  every  member  of  the  re- 
spective bands  or  tribes  of  Indians  to  whom 
allotmenta  have  been  made  sball  have  tbe 
benefit  of  and  be  subject  to  the  laws,  both 
dvil  and  criminal,  of  tbe  state  or  territory  In 
which  they  may  reside;  and  no  territory  shall 
pass  or  oiforce  any  law  denying  any  sacb 
Indian  within  Ite  jurisdiction  tbe  equal  pro- 
tection of  the  law."  By  this  statute,  Con* 
gnm  evidently  Intended  to  elevate  these  al- 
lottees from  the  Irresponsible  condition  of 
"wards  of  tbe  nation,"  to  tbe  position  of  free 
and  ludep«Mlent  citizens  of  the  United  States, 
and  of  the  ntate  of  Kansas.  United  States  r. 
83P.— 26 


Blt&ert,  188  U.  S.  482,  23  Sop.  Ot  478,  47 
ti.  Ed.  S82;  In  re  Heff,  197  U.  8.  488,  2S 
Sup.  Ot  49  li.  Ed.  848;  In  re  Now-ge- 
zhucitc,  69  Kan.  410,  67  Fac.  877.  As  soon  as 
the  allotment  was  completed  these  parties  be- 
came subject  to  all  the  laws  of  the  stete  of 
Kansas,  like  other  dtlzens,  and  were  ab- 
solved from  all  thdr  tribal  relati<ms.  There- 
.  after  they  were  bound  to  take  notice  of.  and 
conform  to,  tbe  laws  of  this  stete.  If  they 
desired  a  divorce.  appHcatitm  could  have  been 
made  to  the  courts  thvefor  in  the  usual  way, 
and  tbey  would  have  found  that  tbe  law 
Interposes  no  unreasonable  obstecle  to  such 
a  proceeding.  In  this  manner  the  subsequent 
baiq;>lne8S  of  the  defendant  in  error  might 
have  been  fully  realized  vrtthout  violating  the 
law. 

The  defendant  In  error  and  his  somtosed 
wife,  no  doubt;  acted  In  good  faith,  upon  tbe 
mistaken  belief  that  th^  were  l^lly  mar- 
ried to  eadi  other,  and  their  long  continuous 
eohabitetion  might  be  eonstraed  into  a  com- 
mon-law marriage,  which  has  been  held  to  be 
valid  In  this  state,  were  It  not  tbat  ber  forma 
marriage  with  the  plahitiff  must  be  held 
valid,  and  it  has  never  beai  legally  dissolved. 
We  therefore  decide:  (1)  That  the  marriage 
of  Wa-mfr^  to  Sbougb-ne-glab-go-quab  was 
valid.  (2)  Tbat  upon  the  completi<nt  of  the 
allotment  proceedings,  all  the  parties  hereto, 
at  once,  became  citizens  of  the  stete  of  Kan- 
sas, and  subject  to  all  the  laws  thereof.  (8) 
That  thereafter  the  aforesaid  marriage  could 
not  be  annulled,  except  by  proceedings  under 
the  law  of  this  stete  for  that  purpose,  which 
were  not  bad.  (4)  Said  marriage  existed  and 
was  In  full  force  and  effect  at  tbe  time  of  tbe 
deatii  of  Sbough-ne-glsh-go-quah.  and  at  that 
time  Wa-me^  was  ber  legal  husband  and 
entitled  to  ime-half  of  her  estete. 

The  facte  having  been  agreed  to,  it  will  be 
proper  for  us  to  direct  Judgment  thraeon. 
The  district  court  Is  Instructed  to  vacate  Ite 
Judgment  so  far  as  tbe  defoklant  Mah-con-be, 
alias  Henry  Clay  Bear,  is  e<mcerned,  and  to 
decree  that  the  plaintiff,  Wa-me«o,  was  tbe 
surviving  legal  bueband  of  Sbongh-ne-glsta-go- 
qnab,  and  entitled  to  me-balf  of  her  estate, 
and  make  sudi  orders  as  will  fully  carry  out 
the  views  hweln  expressed.  All  tbe  Justices 
ooncorring. 


BARDT  «t  nz.  V.  LADOW  et  al. 
(Supreme  Court  of  Kanaas.  Nov.  11,  1905.) 

1.  JnDGlBKT— PXATKB  VOX  BKLIET. 

The  demand  of  the  plaintiff  in  his  petition 
does  not  Deceas&rily  limit  the  court  In  the  judg- 
ment which  it  may  render.  It  is  tbe  case  made 
by  the  pleadings  aud  the  facts  proven,  and  not 
the  prayer  of  the  pleader,  whuth  measure  the 
relief  that  the  court  may  award. 

[Ed.  Note.— For  cases  In  poinL  see  vol.  80, 
Cent  Dig.  Judgment,  H  441/4^] 

Z  REPOBHAIION  of  iNSTSmiXIITS— InNOCBNT 

Mistake. 

A  plaintiff  alleged  that  the  terms  of  a  lease 
wars  agreed  npon,  but  that  advantage  was  teken 
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ot  hla  Infirmities,  and  he  was  procared  to  sign 
a  lease  which  did  not  conform  to  the  agree- 
ment  oC  the  jpartlflB.  He  xwayed  for  a  cancella- 
tion of  the  leaee,  and  thwe  was  also  a  prayer 
for  general  relief.  l^?on  the  testlmonT  the 
court  found  that  no  (rand  was  intended,  and 
that  the  nmconformity  of  the  lease  with  the 
agreement  was  the  resolt  of  an  Innocent  mis- 
tun.  Held,  that  it  was  irithln  the  power  of 
the  court  to  reform  the  leass^  and  make  it  con- 
form to  the  understanding  and  agreemeiit  ot 
the  parties. 
(Srllahos  b7  the  Cowt.) 

Error  from  District  Court,  Wilson  County ; 
L.  Stillwell,  Jndg& 

Action  by  Jaxnea  F.  Hardy  and  wife  against 
B.  B.  Ltadow  and  another.  Judgment  for 
defendantfli  and  plalntlfh  bring  error.  Af- 
firmed. 

Mikesell  ft  Wilson  and  P.  C  Yonng,  for 
plalntUfa  In  error.  8.  8.  Kirlcpatrldc,  few 
defendants  in  error. 

JOHMSTON.  a  3.  The  oontroversy  In 
this  case  Is  wbethw  a  written  lease  conforms 
to  tbe  agreonent  of  tbe  parties.  After  con- 
itiderable  negotiation  James  F.  Hardy  and 
bis  wife  signed  an  oil  and  gas  lease  to  the 
Kansas  Pipe  Line  ft  Refining  Company.  It 
was  written  by  an  agent  of  the  company, 
examined  by  an  agent  of  the  Hardya.  and 
read  aloud  In  their  presence  before  It  was 
signed,  but  It  Is  claimed  that  it  was  not  cor- 
rectly read,  and  that  provisions  which  it  was 
supposed  to  contain  were  fraudulently  omit- 
ted. It  was  alleged  that  Mrs.  Hardy  was 
blind,  and  that  Mr.  Hardy's  vlelon  was 
greatly  Impaired ;  that  tbe  lease  was  executed 
in  tbe  nighttime;  that  because  of  their  lit' 
firmltiee  they  bad  to  depend  upon  others  to 
ascertain  the  contents  of  the  pr^Mtred 
lease;  and  that  the  agent  of  tbe  company 
conspired  wllb  their  agent  to  procure  the 
signing  of  a  lease  which  differed  materially 
from  tbe  agreement  arrived  at  and  from 
that  which  the  lease  was  supposed  to  Incor- 
porate. They  therefore  brought  this  action 
against  B.  B.  Iiadow,  to  whom  the  lease  had 
been  aralgned,  and  who  bad  purchased  it 
for  tbe  Fredonia  Gas  Company,  which  was 
also  made  a  party  defendant,  and  In  their 
petition  th^  ash  for  a  cancellation  of  the 
lease,  "and  for  sncb  other  and  further  relief 
as  to  the  court  might  seem  just  and  proper." 
The  answer  of  the  defendants  denied  that 
the  lease  was  incorrectly  written  or  wrong- 
fully obtained ;  allied  that  it  had  been  read 
aloud  before  it  was  signed,  and  a  copy  which 
was  compared  with  tbe  original  was  left  with 
tbe  Hardya,  and  bad  been  In  their  possession 
ever  since  Its  exncutlon ;  that  the  def^dants 
bad  purchased  the  lease  and  expended  large 
sums  of  money  in  laying  pipes  and  mains 
across  the  lands  of  plalntlfFs  for  the  puri>ose 
of  conveying  tbe  gas  from  tbe  wells  to  be 
drilled  on  and  near  tbe  premises  of  the 
plalntUfs;  tbat  tbis  was  done  with  full 
knowledge  on  the  part  of  the  Hardya  of  the 


assignment  of  the  lease,  wbo  made  no  (rt>Jec- 
tlon  thereto  and  gave  no  Intimation  that 
tbe  lease  was  wrongfully  obtained  until 
about  the  time  tbe  action  was  brotigbt.  It 
Is  alleged  that  the  assignment  of  the  lease 
was  taken  and  $000  paid  therefor  by  the 
defendants  upon  the  belief  that  It  was  a  valid 
Instrument,  and  without  knowledge  that  there 
had  been  any  wrongs  or  defects  In  Its  execu- 
tion, and  they  avored  that  It  would  be  In- 
equitable and  unjust  to  permit  the  plalntUf 
to  now  assert  that  the  lease  was  void  and  of 
no  value.  The  drcnmstances  of  tbe  trans- 
action were  fully  presented  to  the  court  upon 
the  trial,  and  Its  opinion  as  expressed  In 
the  record  was  that  "no  willful  fraud  or 
wrong  had  been  perpetrated  upon  the  plain- 
tiffs in  the  matter  of  the  execution  of  the 
lease  in  controversy,  but  tbat  any  deviation 
in  tbe  terms  of  the  written  leaee  from  the 
actual  contract  between  tbe  parties  tboeto 
occurred  simply  by  reason  of  an  Innocent 
mistake  or  misapprehension."  The  court  fur- 
ther found  that,  wboi  the  defendants  ae- 
qoired  tbe  lease,  tb^  bad  no  notice  of  any 
defects  In  Its  execution,  or  of  any  eqoitleB 
In  favor  of  tbe  plalntltrs,  and  that,  v/tdi» 
plaintiffs  were  mtttled  to  relief.  It  would 
be  unjust  to  decree  a  cancellation  of  the  In- 
strument, and  that  In  equity  and  In  justice 
to  all  the  parties  the  lease  should  be  re- 
formed so  as  to  conform  to  tbe  agreement 
and  understanding  of  tbe  parties  at  the  time 
of  its  execution,  and  Judgment  was  accordli^- 
ly  given. 

The  first  and  principal  complaint  is  tbat 
the  court  exceeded  Its  authority  In  reforming 
the  lease,  when  tbe  only  relief  sought  was 
Its  cancellation.  It  Is  Insisted  tbat  the 
prayer  of  tbe  petition  measured  the  power 
of  the  court  In  rendering  Jndgment  While 
the  Code  requires  tbat  the  plaintiff  shall  de- 
mand tbe  relief  to  which  be  supposes  him- 
self to  he  entitled,  the  relief  which  the  court 
may  grant  him  depends  upon  the  facts  al- 
leged in  the  petition,  rather  than  upon  tbe 
arbitrary  demand  which  he  may  make  in 
tbe  prayer.  In  BUss  on  Code  Pleading,  | 
161,  It  Is  said  that  "if  tbe  facts  put  In  Issue 
and  established  by  tbe  evidence  entitle  tbe 
party  to  any  relief  tn  tbe  power  of  the  court 
to  give,  altbot^b  not  that  demanded,  it  Is 
the  duty  of  Ibe  court  to  give  It,  and  Its 
power  to  do  BO  Is  not  conditioned  upon  the 
form  of  the  prayer."  Walker  v.  Fleming, 
87  Kan.  171,  14  Pac.  470;  Henry  v.  HcKit- 
trlck,  42  Kan.  486,  22  Pac.  676;  Bank  t. 
Wattles,  8  Kan.  App.  186,  64  Paa  1103.  Tbe 
prayer  of  a  pleading  Is  sometimes  used  to 
explain  the  averments  which  precede  It,  and 
a  party  may  not  be  in  a  position  to  complain 
who  is  given  no  more  than  be  demands ;  but, 
so  far  as  the  court  la  concerned.  It  Is  the 
case  made  by  the  pleadings  and  the  facts 
proved,  and  not  tbe  prayor  of  the  party, 
which  determines  the  measure  of  relief  which 
the  court  may  award.  In  Smith  v.  Kimball, 
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36  Kan.  482;  18  Pac  S12;  It  «u  said:  *aiow- 
ew  Btrongly  a  pleader  may  be  bound,  and 
howerer  mocb  he  may  be  estopped  by  the 
aTerments  of  facte  In  the  body  of  hla  plead- 
InsB,  It  Is  dovbtfol  If  he  Is  bound  or  estopped 
his  prayer  tor  relief.  He  Is  sninNwed  to 
know  the  facts  upon  which  be  predicates  his 
action,  and  to  state  them  aa  he  understands 
them,  but  the  relief  to  which  he  te  entitled 
on  the  facts  rdated  Is  a  Question  for  the 
oour^  and  oret  which  he  has  no  control." 
Hm,  In  addition  to  the  demand  fbr  the  can- 
cellatlou  of  the  lease,  was  a  prayer  for  gen- 
eral relief.  Under  the  ecini^  i^actlce,  a 
mistake  In  tba  demand  for  special  relief 
does  not  preclude  the  conrt  from  granting  the 
proper  relief  under  the  gmeral  prayer.  Tay- 
k>e  T.  Insnrance  Company.  0  How.  (U.  S.)  406, 
18  L.  Bd.  187 ;  Sterens  T.  Gladding,  17  How. 
(U.  8.)  464, 16  L.  Bd.  155;  Patrick  t.  Izenhart 
<C  a)  20  Fed.  889;  5  Bncyl.  of  Pi.  &  Fr.  966. 
ijnder  the  Code  the  power  of  the  court  to 
grant  relief  under  a  general  prayer  Is  no 
more  restricted  than  under  the  eqnlty  prac- 
tice, and.  Indeed,  the  theory  In  smne  ooorts 
Is  ^at  the  general  prayer,  althongh  not  ex- 
pressed, IS  always  Implied  In  actions  fst  thla 
character.  Enight  t.  Houghtalllng,  86  N. 
C  17.  In  this  case  the  plaintiffs  set  up  the 
contract  of  the  parties,  and  asked  for  the 
cancellati(m  ot  tbe  same  try  reason  of  the 
fraud.  The  conrt  In  eflEbct  found  In  favw  of 
the  plaintiffs  as  to  the  charactv  of  the  con- 
tract, that  a  mistake  had  been  made  In  the 
executlMi  of  the  leaser  but  that  no  actnal 
fraud  bad  been  committed  In  its  uecntlon. 
The  decree  of  the  court  gare  effect  to  Ibe  ac* 
tml  agreement  of  tin  parties,  and  the  ref- 
ormation of  the  lease  fbr  this  purpose  was 
condsteit  wllb  Ibe  pleadings  and  the  proof 
of  the  case,  and  certainly  within  the  power 
of  the  court  to  grant 

The  Gmtaitkm  that  the  contract  tonnd  and 
dedared  by  the  court  wasnotttieone  made  by 
tbe  parties  cannot  be  sustained.  Althongh 
the  parties  did  not  agree  fully  as  to  the  in- 
terpretation of  some  ttie  provisions  of  the 
lease,  there  ai^iears  to  be  lltle  dispute  in  the 
testimony  as  tO  the  substantial  features  of 
tbe  agreement  actually  made  and  intended  to 
be  Included  In  ttie  written  lease.  In  the  pro- 
vision  that,  if  either  oil  or  gas  should  be 
found  In  paying  quantltTt  another  well  should 
be  drilled  within  six  months  thereafter,  and 
one  in  each  succeeding  six  months*  period  un- 
til wells  were  cUllled,  the  words  '*at  gas" 
were  left  out  of  the  lease,  which  was  a  sub- 
stantial departure  frmn  Ibe  agreement,  but 
their  nnission,  as  tbe  court  tonnd,  was  an 
innocoit  mistake.  The  use  of  tbe  words  "or 
gas**  In  one  lurt  of  the  lease  to  some  extent 
Indicates  that  their  <»nl88l»  in  another  part 
was  inadvertent  The  testimony  appears  to 
sufficiently  support  the  finding  of  the  court 
as  to  tbe  terms  of  the  agreement,  and  these 
are  fairly  Included  in  tbe  lease  as  reformed 
by  tbe  conrt 


The  Judgment  of  the  court  appears  to  have 
beoQ  not  only  within  its  powers,  but  in  ac- 
cord with  equity  and  Justice,  and  therefore 
It  will  be  affirmed.  All  the  Justices  concur- 
ring. 


FINCKB  et  aL  V.  BUNDBICS. 
(Supreme  Court  of  Kansas.  Nov.  11,  1905.) 

BxBcuTOBs  —  Sale  or  Dkcedxnt's  liAirD  — 

Fbaud— SiTiTiNo  Abide. 

A  sale  of  real  estate  belonging  to  the  estate 
of  a  deceased  testator,  made  by  an  executor  to 
the  Borety  on  his  bond  under  an  order  of  tbe 
probate  conrt  procured  through  tbe  fraud  of  the 
executor,  may  be  set  aside  at  the  auit  of  a 
devisee,  even  altboash  the  surety  was  Ignorant 
of  the  dishonest  condoct  of  his  principal. 

[Ed.  Note^ — For  casM  in  pohit,  see  vol.  2S, 
Cent.  Dig.  Bxecutors  and  Administrators^  '| 
1546.] 

(Syllabus  by  the  Goort) 

Error  from  District  Ck)urt,  Wyandotte 
County;  E.  L.  Fischer,  Judge. 

Action  by  Julia  K.  Bnndrlck  against  Chris- 
tian W.  Flncke  and  Christian  W.  SdMiella. 
Judgment  tor  plaintiff,  and  defbndanti  bring 
error.  Affirmed. 

Philip  Brbardt  and  L.  W.  E^llm^er,  for 
plalntUEi  to  error.  0.  W.  Tridcett  and  Sam- 
uel Maher,  for  d^endant  to  error. 

BUBCH,  J.  Julia  Ftocke  died,  leaving  a 
will  In  which  she  bequeathed  her  personal 
property  In  equal  shares  to  her  son,  C  W. 
Fbu^^  and  her  daughter,  Mary  Bundrlck, 
and  devised  tier  real  estate^  one-half  to  Julia, 
the  daughter  Mary  Bnndrlck,  and  one- 
half  to  hor  son.  a  W.  Flnck&  The  will 
also  contained  tbe  tollowing  provisions: 

"My  said  son  is  to  liave  full  power  to 
liandle,  take  cbai^  ol^  and  Collect  the  rent- 
als of  said  real  estate  tmtll  such  time  as  It 
shall  be  ordered  sold  by  tiie  conrt  of  proper 
authority,  as  It  shall  hereafter  appear  to 
said  tostmment  that  he  Is  appototed  as  ex- 
ecutor of  this,  my  last,  will  and  testament 

**A11  costs  uid  expenses  of  admtolstaration 
upon  my  estate  sliall  be  paid  from  tbe  pro- 
ceeds the  sale  of  Ibe  said  above-described 
real  estate  and  tbe  balance  shall  be  divided 
as  above  stated." 

This  will  was  duly  probated,  and  C.  W. 
FlncAe  qualified  as  executor  under  it  ffis 
bond  as  such  executor  assured  a  tolthfnl 
admlnlstrathm  ot  the  estate^  and  was  signed 
by  Christian  Schoeller.  Something  more 
than  a  yoir  after  bis  qualification  the  ex- 
ecutor presented  to  the  probate  court  a  petl- 
tton  for  the  sale  of  the  real  estate  described 
to  tbe  will.  Tbe  terms  <it  the  will  were  set 
forth,  and  tbe  statement  was  made  that  tbe 
costs  and  expenses  of  administering  the  es- 
tate would  amount  to  the  aggregate  to  tbe 
sum  of  f4iai7.  No  referwce  was  made  to 
any  debte  of  the  testator.  An  order  of  sale 
was  granted  and  further  proceedings  were 
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had,  resDlting  In  a  sale  of  the  land  to  the 
executor's  bondsman  for  the  snm  of  $775. 
The  sale  was  approved,  and  an  executor's 
deed  was  issned  and  recorded.  Subsequent 
to  these  proceedings  the  executor  made  a 
flnal  settlement  of  the  estate.  In  his  final 
account  he  brought  forward  against  the  pro- 
ceeds of  the  sale  of  the  land  Items  of  various 
binds,  aggregating  $799.91,  but  he  acknowl- 
edged receiving  rents  from  the  real  estate 
In  the  Bum  of  $111.50,  and  therefore  admitted 
having  In  his  bands  a  balance  of  $86.59.  one- 
half  of  which,  or  $43,205,  be  said  belonged 
to  Jalla  Buadrlck  as  a  devisee  of  her  grand- 
mother's land.  This  acconntli^  was  approv- 
ed by  the  probate  court,  but  the  executor  did 
not  pay  to  Julia  her  share  of  the  money. 
The  account  states  tbat  It  was  deposited  in 
court,  but  she  has  never  received  It.  During 
the  time  covered  by  the  administration  of 
the  estate  Julia  Bundrtck  was  a  minor  and, 
so  far  as  the  record  shows,  without  a 
guardian.  She  was  unrepresented  In  the 
proceedings  in  the  probate  court,  and  she 
was  ignorant  of  the  sale  of  her  property  un- 
til after  she  became  of  age.  After  reaching 
her  majority  she  discovered  and  Investigated 
the  facts  and,  brought  the  action  In  tbe  dis- 
trict court,  from  which  this  proceeding  in 
error  arises. 

In  her  petition  as  It  was  finally  amended 
she  related  the  foregoing  facts,  and  charged 
that  at  tbe  time  the  petition  for  the  sale  of 
the  real  estate  was  filed  tbe  costs  and  ex- 
penses of  administration  amounted  to  only 
$04,  that  all  other  Items  of  tbe  $410.17  were 
falsely  and  fraudulently  asserted  against  the 
land,  that  the  order  of  sale  was  procured 
through  the  fraud  and  Imposition  of  the 
executor  upon  the  probate  court,  that  the 
sale  to  tbe  bondsman  was  a  device  by  which 
the  executor  might  himself  acquire  tbe  en- 
tire title  to  the  property,  that  the  final  ac- 
count, by  means  of  which  the  proceeds  of  the 
sale  were  more  than  consumed,  was  fraudu- 
lently concocted,  and  that  tbe  final  settle- 
ment was  fraudulent  and  void.  The  petition 
contained  other  attacks  upon  the  validity  of 
tbe  probate  proceedings,  and  the  conduct  of 
tbe  executor  and  bis  bondsman,  and  other 
allegations  essential  to  the  relief  demanded, 
were  made.  Such  relief  consisted  in  set- 
ting aside  the  probate  proceedings  relating 
to  the  sale  of  the  land,  canceling  tbe  ex- 
ecutor's deed,  placing  the  plaintiff  In  posses- 
sion, decreeing  partition,  and  awarding  dam- 
ages for  rents  and  profits.  After  a  trial 
the  court  granted  snbstantlalljr  the  prayer 
of  the  petition. 

In  this  court  the  executor  and  bis  bonds- 
man make  the  following  assignments  of  er- 
ror: "Said  judgment  was  In  favor  of  de- 
fendant In  error,  when  it  should  have  been 
In  favor  of  each  of  plaintiffs  In  error.  Tbe 
court  erred  In  overruling  the  motion  of  each 
of  plaintiffs  In  error  for  a  new  trial."  The 
first  assignment  of  error  amounts  to  nothing. 
It  merely  asaerts  tbat  tbe  judgment  la  wrong; 


The  only  proposition  contained  In  the  motion 
for  a  new  trial  which  tbe  defendants  argue 
In  their  brief  Is  that  the  decision  of  the 
trial  court  Is  not  sustained  by  sufficient  evi' 
dence,  and  Is  contrary  to  law.  That,  there- 
fore, Is  tbe  limit  of  the  present  Inquiry. 

There  Is  evidence  In  the  record  to  show 
that  the  execntor  began  his  administration 
by  filing  a  false  Inventory,  In  that  he  failed 
to  list  a  note  of  $800  due  from  himself.  Af- 
ter citation  and  a  trial  be  was  ordered  by 
tbe  probate  court  to  Include  this  note  among 
tbe  assets  of  tbe  estate,  whereui>on  he  com- 
promised with  his  co-legatee  for  her  interest 
In  the  personal  property  on  a  basis  confessed- 
ly below  its  value.  He  then  undertook  to 
relieve  the  personal  property  of  every  kind 
of  liability,  and  to  make  the  land,  which 
has  been  cliarged  wltta  costs  and  expenses  of 
administration  only,  bear  all  the  obligations 
which  the  personal  property  alone  should 
have  paid.  But  apparently  be  was  not  sat- 
isfied with  this.  Conceiving  tbat  the  sur- 
viving husband  of  tbe  devisor  bad  a  one- 
half  Interest  In  the  land,  be  obtained  from 
snch  survivor  a  qnitclalm  deed  of  tbe  real 
estate  to  himself.  The  deed,  however,  con- 
veyed nothing,  because  the  terms  of  the  will 
had  been  assented  to,  and  so  be  attempted  to 
charge  the  sum  paid  therefor  against  the 
real  estate.  He  Included  $100  of  the  amount 
In  tbe  "costs  and  expenses  of  administration" 
referred  to  In  tbe  petition  to  sell  the  land, 
and  actually  relmbnrsed  himself  to  that  ex- 
tent from  tbe  proceeds  of  the  sale.  The  de- 
cedent left  no  debts.  It  cost  nothing  to  col- 
lect the  assets  of  the  estate,  except  those 
due  from  himself,  and  yet,  npon  his  showing, 
the  real  estate — two  lots  appraised  at  $700 
and  $300,  respectively — proved  Insufficient  to 
meet  tbe  costs  and  expenses  of  administra- 
tion. When  the  estate  was  finally  settled, 
be  bad  title  to  all  tbe  personal  property,  and 
bis  only  bondsman  had  title  to  all  the  real 
estate. 

Tbe  orders  of  the  probate  court  by 
which  this  astonishing  result  was  accom- 
plished appear  to  have  been  made  In  reliance 
upon  the  executor's  sole  oath  to  the  truth 
and  correctness  of  his  accounts  and  proceed- 
ings. In  the  district  court  he  was  examined 
as  a  witness  in  reference  to  his  conduct 
The  trial  Judge  heard  ail  be  bad  to  offer  In 
bis  own  bebalf,  and  saw  his  demeanor  while 
testifying.  It  Is  not  necessary  to  discuss 
the  testimony  In  detail.  So  far  as  he  is 
concerned,  the  court  had  the  right  to  con- 
clude that  the  sale  of  the  land  and  tbe  flnal 
settlement  of  his  accounts  were  Insufferably 
fraudulent  and  utterly  unsustainable 

On  behalf  of  tbe  bondsman,  however,  It  Is 
contended  that  be  was  not  a  party  to  his  prin- 
cipal's fraud,  or  cognizant  of  It,  and  that  the 
law  enjoined  upon  him  no  duty  to  make  In- 
quiries, except  to  ascertain  that  the  court  had 
jurisdiction  to  grant  the  order  of  sale.  The 
district  court  probably  believed  tbat  tbe 
boDdNuan  was  Implicated  In  bis  xwloclpal'l 
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fraud.  He  resided  In  Oklaboma  at  the  time 
of  the  trial,  and  oonseqnently  bis  evidence 
appeara  by  deposition.  He  waa  asked  where 
he  <4>tained  the  money  with  which  to  pay 
for  the  real  estate,  and  he  replied  that  it 
made  no  difference.  He  said  he  always  had 
plenty  of  money;  that  he  was  not  doing  a 
banking  business  at  the  time  of  the  sale ;  that 
he  paid  cash  for  his  stnff,  and  used  to  carry 
a  lot  of  money.  He  admitted  that  Pincke 
was  In  possession  of  his  papers,  looked  titer 
the  insurance  and  repair  of  the  property,  and 
collected  th^  rents  accruing  from  It;  but  be 
was  unable  to  give  any  accurate  Information 
as  to  when  he  had  received  ronittances  on 
account  of  rent  or  the  amount  of  such  remit- 
tances. "Wbea  pressed  for  Information  upm 
those  subjects,  be  said.  **niat  Is  my  business," 
and  "I  don't  rauember."  When  an  effort 
was  made  to  trace  the  money  supposed  to 
have  been  derived  from  the  sale^  the  executor 
declared  that  he  kept  It  In  a  separate  buncli, 
part  currency  and  part  gold.  In  his  pocket 
and  In  his  bouse  for  some  years,  and  gave  an 
excited  account  of  how  completely  his  house 
was  equipped  wltii  buislar  alarms.  Under 
Qiese  circumstances  it  Is  diflleult  to  si^  that 
the  charge  of  a  {woceedli^  takli^  tiie  form 
of  a  sale,  but  in  fiict  manipulated  by  both 
parties  for  the  benefit  of  the  executor.  Is 
wholly  unsuE^orted  by  evidence.  But,  be- 
cause of  the  view  whidk  tlie  court  takes  of 
the  nature  of  the  relation  existli^  between 
an  executor  and  bis  bondsman  when  dealli^ 
with  eadi  other  In  reference  to  property  of 
Vbe  estate.  It  Is  not  necessary  to  rest  a  deci- 
sion upon  tUs  ground  alone. 

By  his  bond  the  defendant  Schoeller  became 
surety  to  Uie  benefldarles  of  the  admiiolBtra- 
tlon  proceedings  tat  the  executor's  good  con- 
duct In  the  language  of  the  books  he  under- 
took that  bis  principal  should  "do  a  particular 
act,"  Tlx.,  administer  his  trust  faithfully 
and  without  fraud.  Woemer  on  Administra- 
tion (2d  BidO  pu  648, 1  2S6.  This  promise  was 
original  and  primary  on  the  surety's  part, 
and  bound  him  from  the  beginning.  1  Brandt 
on  Suretyship,  (3d  [A<^l^*s]  Ed.)  g  2.  The 
moment  the  executor  by  machination  and  de- 
ceit obtained  a  fraudulent  order  of  sale,  a 
duly  was  disregarded  and  a  breach  of  the 
bond  occurred.  Green's  Administratrix  t. 
Crelghton,  28  How.  (U.  S.)  90,  108,  16  L.  Bd. 
419.  Knowledge  of  the  fraud  was  not  neces- 
sary to  make  the  surety  responsible  at  law 
on  his  bond  for  tiie  result  He  Is  held  to 
know  every  default  of  his  principal  (1  Brandt 
on  Suretyship,  supra),  and,  whenever  a  judg- 
ment establishing  a  devastavit  against  an  ex- 
ecutor Is  rendered,  his  surety  is  estopped  to 
dispute  it  (11  A.  &  E.  Encyd.  of  L.  [2d  Ed.] 
901).  That  tbe  liability  of  both  the  principal 
and  surety  may  be  determined  In  tbe  same 
proceeding  and  In  a  court  of  equity,  If  special 
dnnimstances  similar  to  those  involved  In 
tbls  case  exist,  Is  now  the  generally  accepted 
law  of  the  United  Stetes.  11  A.  ft  B. 
StacyeL  of  U  (2d  Ed.)  902.  If,  therefore^ 
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the  relief  sought  In  this  suit  were  upon  ttie 
executor's  bond,  liability  would  Immediately 
attach  upon  the  court  finding  that  the  order 
to  sell  the  land  had  been  procured  by  tbe 
executor's  fraud.  Tbls  being  true  It  Is  dif- 
ficult to  perceive  why  a  court  of  equity  and 
good  conscience  should  allow  the  surety  to 
enter  the  breach  made  by  his  principal  in 
the  citadel  of  the  plaintiffs  rights,  carry 
away  the  spoils  of  the  fraud,  and  then,  with 
the  boo^  In  his  possession,  urge  the  strlctis- 
slmi  character  of  his  contract  against  a 
demand  for  r^ratltm.  So  long  as  a  surety 
keeps  aloof  from  the  conduct  of  the  trust 
whose  faithful  administration  he  has  guar- 
antied, and  seeks  no  personal  profit  from  it 
to  himself,  he  may  well  stand  upon  the  lettw 
of  his  bond,  and  refuse  to  be  reeponribl^ 
except  In  damages.  But  the  moment  he 
abandons  such  an  attitude  and  b^lns  to  deal 
with  his  own  privy  In  the  property  of  the 
estete.  he  ought  to  be  held  to  a  knowledge 
of  all  facte  vitiating  the  transaction  of  which 
bis  principal  is  aware,  and  ought  to  be 
stripi>ed  of  all  the  fmlta  of  any  fraud  per- 
petrated by  his  principal,  precisely  the  same 
as  the  principal  hlmsell 

But  little  light  is  thrown  upon  this  precise 
question  by  dedded  cases.  In  the  case  of 
Halsted  v.  Hyman.  3  Bradf.  Sur.  426.  decided 
by  the  Surn^te's  Court  of  the  county  of  New 
York  in  1856,  it  is  said  that  the  sure^  on  an 
administrator's  bond  may  speculate  In  claims 
against  the  estete,  provided  no  connivance 
with  the  administrator  appear.  This  seems 
to  be  a  dangerou  rule^  hut,  granting  it  to 
be  correct,  it  does  not  reach  the  fticte  of 
this  controvert.  Other  cases  brought  to  the 
attention  of  the  court  relate  to  liability  on 
the  Ixmd.  Tbe  proUem  involves  tbO'  ancient 
antagonism  between  self-interest  and  integri- 
ty. Mlchoud  et  al.  v.  Olrod  et  a1.,  4  How. 
(U.  8.)  603.  666,  11  L.  Ed.  1076.  One  of  the 
purposes  of  the  law  In  requiring  a  bond  to 
be  given  Is  that  there  shall  be  no  frauduloit 
conduct  to  r^nlr,  and  every  possible  safe- 
guard to  this  end  must  be  erected  and  main- 
tained. So  long  as  the  surety  Is  not  allowed 
to  speculate  In  tbe  assete  of  the  estete,  or  is 
obliged  to  Inform  himself  of  all  the  facto  If 
be  does  speculate,  bis  sole  Interest  Is  In  the 
rectitude  and  fidelity  of  his  principal.  Open 
to  him  a  prospect  of  gain  by  freely  bargaining 
with  his  principal,  and  he  at  once  becomes 
concerned  in  the  dlsr^rd  of  all  those  anstere 
principles  which  must  govern  the  conduct  of 
those  who  undertake  the  management  of  trust 
estetes.  He  becomes  exposed  to  every  temp- 
tetlon  whldi  would  beset  the  executor  him- 
self If  he  were  allowed  to  profit  from  ofSdal 
acte,  and.  If  he  should  yield,  he  becomes 
actively  enlisted  in  the  support  of  fraudulent 
conduct,  against  which  he  has  engaged  to 
save  the  estate  harmless.  Xo  such  portent 
should  be  suCCered  to  overhang  the  delicate 
relation  of  trustee,  sure^,  and  beneQdary. 
It  Is  not  the  purpose  to  declare  in  this  case 
that  a  sale  of  land  by  an  executor  or  ad- 
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mlnlfltrator  to  his  bondsman  can  be  Im- 
peadwd  merely  because  of  the  relations  of 
the  parties,  if  made  in  good  faltb  under  an 
order  untainted  by  frand.  But  the  court  Is 
folly  persiMded  tbat  a  sale  by  an  erecntor 
to  his  bondsman  ongbt  not  to  stand  If  made 
by  Tirtne  of  an  ordia  procured  through  the 
frandnlent  conduct  of  the  e^racntor,  even  al- 
though the  surety  idiould  be  Ignorant  of  the 
dlshoneet  character  of  the  proceeding. 

Since  It  was  not  possible  for  the  plaintiff  to 
obtain  relief  in  the  probate  court,  administra- 
tion having  been  closed  and  the  execabot 
finally  dladkarged,  tba  district  court  bad 
jurisdiction  to  oitertain  her  suit.  Oaflord  t. 
Diddnson.  87  Kan.  287, 15  Pac.  175;  HcAdow 
T.  Botn,  67  Kan.  186,  72  Pac.  S2D.  In  Tlew 
«f  tb»  foregoing  It  Is  not  necessary  to  decide 
the  questioDB  raised  by  the  plaintiff  rei^wct- 
Ing  the  Jurlsdletion  of  the  probate  court  to 
order  a  sale. 

The  Judgment  of  the  district  court  Is 
ftfllrmed.  All  the  Justices' ccmcorrlng. 


SOHWABZSOHILD  &  SULZBERGER  CO. 
V.  WEEKS. 

(Supreme  Court  of  Kansas.  Not.  11,  1905.) 

1.  Masieb  ano  BnsTAST— Zhjubt  to  Sbvani 

— NiOUOENCE  OF  BCaSTEB. 

In  an  action  by  a  servant  against  the 
master  for  negligence,  where  the  n^ligent  act 
is  In  violation  of  a  posltiTe  doty,  which  the 
master  owes  to  the  serrant,  that  becomes  the 
controlling  fact  In  determining  the  master's 
liability,  and  where  the  negligence  of  the  master 
is  the  proximate  caose  of  the  injury  the  master 
will  be  held  liable,  notwithstanding  the  negli- 
gence of  the  master  may  have  been  set  In  opera- 
tion by  the  act  of  one  who  otherwise  nUght  be 
held  to  -be  a  fellow  servant. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  H  SIC,  534.] 

2.  Sahs— DtJTT  or  Mastbb. 

The  master  owes  to  the  servant  the  duty  to 
take  reasonable  precautions  to  protect  the  serv- 
ant from  injnry. 

8.  Mboliobnob— PnoxnuTE  Cause. 

N^ligenoe  Is  the  proximate  cause  of  an 
injury  when  it  appears  that  "the  injury  was  the 
natural  and  probable  consequence  of  the  negli- 
eence  or  wrongful  act,  ana  that  It  ought  to 
have  been  foreseen  In  the  light  of  the  attending 
drcumetances." 
(Bylhibns  by  the  Court) 

Error  from  District  Court,  Wyandotte 
County;  E.  L.  Fischer.  Judge. 

Action  by  Cyrus  V.  Weeks  against  the 
SchwarzBChlld  &  Sulzberger  Company.  Judg- 
ment for  plaintiff,  and  defoidant  brings  er- 
ror. Affirmed. 

Defendant  !n  error  sued  to  recover  for 
personal  Injuries  occasioned  by  the  operation 
of  a  friction  hoist  used  in  raising  and  lower- 
ing beeves  in  a  packing  house.  This  case  was 
here  once  before  and  was  reversed  for  error 
in  the  instructions.  Schwarzschiid  &  Sulz- 
bei^er  Company  v.  Weeks,  68  Kan.  800,  72 
Pac.  274.  At  the  close  of  plalntlfTs  testi- 
mony upon  the  second  trial,  he  asked  leare  to 


amend  his  petition  to  conform  to  the  facts 
prorai.  Defendant  c(»npany  objected,  and 
the  court  overruled  the  objections.  The 
amendmait  was  dictated  to  the  court  re- 
porter, but  was  not  written  out  or  iattacbed 
to  the  petition  until  the  time  of  tbe  settle- 
ment of  the  case  made  when,  by  order  of  tbe 
Judge,  ft  was  written  out  and  attached  to  the 
original  petition  before  tbe  case  made  was 
settled.  The  original  petition  alleged  that 
in  the  process  of  slaughtering  beeves,  after 
the  cattle  were  killed,  they  were  shackled  by 
the  bind  feet,  and  hoisted  to  an  overhead 
track,  and  thus  conveyed  to  the  skinning 
beds.  A  beef  was  dropped  od  each  bed, 
where  men  skinned  the  legs,  and  washed  the 
shanks ;  tb&i  a  heavy  Iron  spreader  was  at- 
tached to  tbe  hind  legs  and  It  was  again 
hoisted,  and,  as  work  progressed  npon  it,  con- 
veyed along  tbe  overhead  track.  After  the 
carcass  of  a  beef  had  been  hoisted  tbe  second 
time  "fell  beaters"  removed  the  hide,  "gut- 
ters" opened  the  paunch  and  "pauncii  pul- 
lers" removed  the  paunches.  It  was  tbe  duty 
of  the  man  following  the  shank  washer  to 
hoist  the  carcass  to  the  proper  elevation  for 
completing  the  work.  The  hoisting  was  done 
by  means  of  an  appliance  called  a  friction 
hoist,  operated  by  a  rope.  The  oper&toT  was 
called  the  holster.  Next  following  him  were 
the  felt  beaters,  who  with  cl«ivers  beat 
away  the  skin  from  tbe  shanks.  To  operate 
tbe  friction  hoist  required  skill  and  <»peri- 
enoe.  If  the  rope  was  unskillfnlly  handled 
the  beef  would  fall  to  the  floor  and  en- 
danger the  lives  of  the  workmen.  Plaintiff 
was  employed  as  holster  In  charge  of  the 
hoisting  apparatus.  It  became  his  duty,  In 
case  a- workman  In  front  of  him  left  the  line 
for  any  purpose,  to  step  forward  and  take 
the  place  of  tbat  workman,  and  it  then  be- 
came the  duty  of  one  of  tbe  fell  beaters  im- 
mediately behind  him  to  take  his  place  and 
operate  the  hoist,  the  fell  beaters  being  ex- 
perienced and  skilled  In  tbe  operation  there- 
of. At  tbe  time  of  the  Injury  to  plaintiff  one 
of  the  workmen  ahead  of  hfm  was  called 
away.  Plaintiff  took  his  place  and  was  en- 
gaged in  washing  shanks  when  one  of  the 
paunch  pullers  without  the  knowledge  of 
plaintiff  or  of  the  fell  beaters  seized  the  rope 
and  attempted  to  raise  a  beef  Immediately 
behind  plaintiff,  and  by  reason  of  hts  uneklll- 
fnlnesB  and  Inexperience  in  tbe  operation  of 
the  hoist,  tbe  beef  dropped  upon  plaintiff,  and 
Injured  him.  It  was  further  alleged  that  de- 
fendant company  without  the  knowledge  of 
plaintiff  had  allowed  and  permitted  other 
employes  who  were  Inexperienced  and  un- 
skilled in  Its  operation.  Including  this  par- 
ticular one,  to  operate  the  hoist,  and  tbat 
defendant  was  negligent  In  so  doing.  The 
amendment  alleged  that  ft  was  an  established 
rule  tbat  no  one  but  the  holster  and  the  two 
fell  beaters  behind  him  should  operate  the 
hoist,  and  tbat  without  plalnturs  knowledge 
the  rule  became  relaxed ;  tbat  tbe  man  Short- 
ridge  who  attempted  to  <H>erate  it  was  not 
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Infomaed  of  tbe  rale  at  Inatracted  ta  tbe 
use  of  the  bolst  The  answer,  In  addition  to 
a  general  denial,  set  op  tbat  plalntUI  bad 
aasnmed  the  rlak  of  the  Injnry,  also  that  the 
injury  was  tbe  result  of  n^ligence  of  fellow 
serrants.  Defendant  below  offered  no  evi- 
dence, bat  elected  to  stand  upon  Its  demurrer 
to  the  evidence  of  plaintiff.  The  Jury  found 
for  plaintiff.  Tbe  court  orermled  tbe  motion 
for  a  new  trial  and  defendant  brings  the  case 
lure  for  review  alleging  numerous  errors. 

Frank  F.  Sebree,  J.  V.  Wendtnff,  and 
Angertne  &  OnbbiMn,  for  plaintiff  in  errw. 
Wm.  B.  Sutton  and  H.  B.  Dean,  for  defend- 
ant In  mor, 

FORTBB,  J.  <fttter  stating  tike  facts). 
Oonnsel  for  ^aintiff  In  error  devote  a  ccm- 
aiderable  part  of  fbeir  brief  to  tbe  omtenflon 
that  It  was  wror  to  allow  tiie  amendment 
because  time  was  no  erldoioe  In  enpport  of 
It  and,  what  there  was,  If  any,  was  admitted 
orer  tiieir  objections;  that  tbe  amendmoit 
was  not  made,  in  fact,  until  months  after 
the  trial,  at  the  time  fixed  for  the  setUIng 
and  signing  of  the  case  made^  and  Introdnced 
a  new  cause  of  action  whldi  was  tarred  by 
the  Btatnte  limitations.  Tbe  ease  made 
shows  that  perminlon  to  make  the  amend- 
ment was  asked  and  granted  at  the  close  of 
plaintUTs  testimony;  that  prior  to  the  set- 
tling  and  signing  of  tbe  case  made,  it  was 
written  out  from  tbe  notes  of  the  court  re- 
porter by  order  of  the  Jndge,  attadbed  to  tbe 
original  petition  and  Incorporated  In  the  case 
mad^  so  that  the  qneetitm  whether  It  was 
made  at  the  time  it  gmrports  is  ImmaterlaL 
We  are  boond  1^  tbe  recitals  of  tbe  case- 
made. 

It  Is  urged  that  there  bdng  no  allegations 
In  tiie  original  petitiw  In  reference  to  an  es- 
tatdlshed  rale*  It  wu  error  to  ponnlt  evi- 
dence of  SDCh  a  rale.  At  the  same  time  It  is 
contended  that  tbe  evidence  introduced  fail- 
ed to  prore  the  ezlstence  of  any  establi^ied 
rule.  In  the  latter  contention  we  agree 
with  counsel.  Tbe  most  that  can  be  said 
for  the  evidence  is  that  It  tended  to  prove 
tbat  a  Bort  of  method  inevalled  In  the 
operation  of  the  killing  beds,  and  that  cer- 
tain workmen  had  certain  daties  In  connec- 
tion with  the  operation  of  the  friction  hoist 
So  far  as  the  evidence  of  which  complaint 
is  made  tended  to  prove  these  things,  it  was 
not  a  departure  from  the  general  scope  of 
the  original  petition.  Plaintiff  In  error  was 
not  prejudiced  by  the  attempt  to  prove  the 
establishment  of  a  fixed  rule  since  the  at- 
tempt failed.  The  allegation  In  the  amend- 
ment of  the  existence  of  a  rule  etanda  as 
though  made  In  the  original  petition  and  not 
proved.  The  whole  contention  about  the 
amendment  to  the  petition,  however,  be- 
comes immaterial.  It  appears  from  an  ex- 
amination of  tbe  inetrnctions  that  the  trial 
court  ignored  the  amendment  entirely  and 
instra^ed  as  If  it  bad  not  been  made  This 


practically  takes  the  amendment  out  of  the 
case,  and  with  It  goes  one  of  tbe  main  con- 
tentions. 

Plaintiff  In  error  argues  that  the  court 
should  have  sustained  the  demurrer  to  the 
evidence  and  raises  several  points,  the  chief 
of  which  are:  (1)  That  defendant  was  not 
guilty  of  any  negligenco;  and  (2)  that  the  in- 
jury was  caused  by  the  act  of  a  fellow  serv- 
ant We  shall  consider  these  points  together. 
Tbe  doctrine  of  fellow  servant  is  not  in- 
volved in  tbe  case  as  we  view  It  The  mas- 
ter owes  certain  duties  to  the  servant  among 
than  the  duty  to  take  reasonable  precautions 
to  prevent  an  Injury  to  the  servant  while  at 
work.  In  Brick  Co.  v.  Shanks,  69  Kan.  306, 
76  Pac.  856,  it  was  held  that  whenever  the 
negligent  act  violates  a  duty  which  the  mas- 
ter himself  owes  to  the  servant  that  becomes 
tbe  controlling  fact  in  determining  the  mas- 
ter's liability  notwithstanding  the  negllgrace 
of  the  master  was  set  in  f^raration  by  one 
who  otherwise  might  have  been  designated 
a  fellow  semnt  In  some  of  tbe  controlling 
inlnclples  that  case  is  rimllar  to  this,  thou^ 
tbe  facts  Hum  were  dUfermt  and  there  was 
Involved  the  question  of  the  dnty  of  a  pit 
boss  to  warn  the  employte  of  certain  dan- 
gers; but  tiie  duty  of  tbe  mas^  to  con< 
duct  his  business  *in  a  manner  affording 
reasonable  protection  to  his  employes"  Is 
recognized.  In  Daniel  t.  Obee.  &  O.  B.  Go. 
(W.  Va.)  16  S.  B.  162^  IS  L.  B.  A.  8S3,  32 
Am.  St  B^.  STO,  the  court,  In  enumerating 
the  personal  nonassignable  duties  "which 
the  msBter  owes  bis  servant  no  matter  by 
whom  iwrtormed,"  and  quoting  from  Bfad- 
den's  Adm'r  t.  a  &  O.  By.  Oo.,  28  W.  Va. 
617,  67  Am.  Bep.  60S,  says:  "The  duties  of 
tiie  master  or  employer  may  be  smnmed  up 
as  fOUom:  (1)  To  provide  safe  and  suit- 
able machinery  and  appliances  for  the  busi- 
ness, including  a  safe  place  to  work.  This 
includes  the  exercise  of  reaatmable  care  In 
fnralshing  such  appliance,  and  the  exercise 
of  like  care  in  keying  tbe  same  in  repair 
and  in  making  proper  Inspections  and  tests; 
(2)  to  exerdse  like  care  In  jH'oviding  and 
retaining  sufficient  and  suitable  servants  for 
the  business  and  Instructing  those  who, 
from  newness  or  age,  evidentiy  need  It;  &) 
to  establish  proper  rules  and  regulations  for 
the  service,  and  having  adopted  such,  to 
conform  to  them."  In  Bishop  on  Noncon- 
tract  Law,  691,  tbe  author  says:  "The 
leading  principle,  around  which  the  others 
cluster.  Is,  that  the  master  shall  exercise  In 
the  carrying  on  of  his  business  all  the  watch- 
fulness over  his  servants  and  employ  all 
the  safeguards,  which  reasonable  and  con- 
siderate prudence  may  dictate.  For  any 
violation  of  this  duty  resulting  In  an  In- 
jury to  a  servant  he  [the  master]  Is  answer- 
able to  him." 

Upon  the  general  proposition  that  the  duty 
rests  upon  the  master  not  to  expose  the  serv- 
ant, in  the  discharge  of  his  da<y,  to  perils 
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and  dangers  against  wblcb  the  master  may 
guard  by  the  exercise  of  reasonahle  care. 
See  Pullman  Pat.  Car  Co.  t.  Laack,  143  111. 
242,  32  N.  B.  285,  18  L.  R.  A.  215;  Cayzer  v. 
Taylor,  10  Gray,  274,  69  Am.  Dec.  317;  Gll- 
man  t.  Eastern  R.  R.  Co.,  10  Allen,  238,  87 
Am.  Dec.  635 ;  Wood  on  Master  4  Servant, 
§  326;  Beach  on  Cont  Neg.  353;  Hough  t. 
Railroad  Co.,  100  U.  S.  213,  25  L.  Ed.  612. 
In  order  that  the  master  may  claim  exemp- 
tion from  liability  for  injuries  to  a  servant 
on  the  ground  that  the  negligent  act  was 
that  of  a  fellow  servant,  the  master  must 
have  exercised  reasonable  care  to  {Hrevent  the 
iujury.  The  risk  that  the  master  may  neg- 
lect to  do  this  Is  not  one  wblcb  the  servant 
assumes.  Pullman  Car  Go.  snpra;  Coppins 
V.  N.  X.  C.  &  H.  K.  a  Co.,  122  N.  T.  667, 
25  N.  B.  916.  10  Am.  St  B«p.  628;  Keast  T. 
Santa  Tsabel  Gold  Mining  Ca.  186  Gal.  266, 
68  Pac.  771.  Tbe  caae  here  la  analogous  t» 
that  of  the  sadden  and  unexpected  starting 
of  dangerons  machinery  where  tbe  starting 
is  due  to  the  negligence  of  the  master  or 
some  one  fbr  whose  negligence  tbe  master 
is  responsible.  In  such  cases  the  master 
is  held  liable.  Thompson's  Com.  on  Neg. 
I  5422;  Blanton  t.  Dold,  109  Mo.  64,  18  S. 
W.  1140;  Donahue  t.  Drown,  164  Mass.  21. 
27  N.  B.  676.  A  duty  like  that  requiring 
the  master  to  estaUIsh  rules  for  tbe  con- 
duct of  bis  business  for  the  safety  of  hla 
servants  Is  the  one  which  requires  him,  "In 
carrying  on  a  dangerous  or  complicated  busi- 
ness, to  reduce  It  to  sucb  a  system  and  to 
conduct  It  In  snch  a  manner  as  will  iMst  pro- 
t  mote  tbe  safety  ot  his  servants;  and  he  is 
consequently  liable  to  a  serTa.lt  for  an  In- 
jury occasioned  by  a  defective  e^stem  of  us- 
ing his  machinery  or  conducting  his  busi- 
ness, as  well  as  for  Injuries  occasioned  by 
defects  In  sucb  machinery."  Thompson's 
Com.  on  Neg.  S  4176.  See,  also.  Hunn  v. 
Railroad  Ca,  78  Mich.  513,  44  N.  W.  602, 
7  L.  R.  A.  500. 

Here  was  a  dangerous  appliance  not  In 
the  sense  that  the  persons  using  It  might  be 
Injured  but  dangerous  to  others.  Operated 
by  a  skillful  and  experienced  person  there 
was  danger  to  no  one.  Operated  by  an  Inex- 
perienced and  unskilled  person,  a  heavy  beef 
with  the  added  weight  of  Iron  spreader,  Itself 
weighing  hundreds  of  pounds,  would  fall  up- 
on and  among  other  workmen  while  their 
attention  must  be  given  to  their  own  work, 
and  their  lives  become  endangered.  There 
is  some  evidence  in  the  record,  which  fairly 
tends  to  prove  that  there  had  been  a  method 
of  procedure  In  the  operation  of  the  work  on 
tbe  killing  beds  as  set  out  In  plaintiff's  peti- 
tion; that  there  were  among  the  workmen 
usually  about  10  common  laborers,  including 
the  paunch  pullers,  without  any  experience 
In  tbe  operation  of  the  bolst;  and  witnesses 
testified  that  frequently  these  common  labor- 
ers pulled  the  rope  which  operated  the  hoist, 
and  did  this  in  the  presence  of  the  foreman. 


I  Plaintlir  testified  that  he  had  no  knowledge 
of  this,  and  tbe  master  offered  no  testimony 
to  dispute  it  All  tbe  witnesses  familiar 
with  the  operation  of  the  hoist  agree  that 
it  required  experience  and  skill  to  operate 
It  safely  and  properly.  The  rope  had  to  be 
pulled  Just  right.  Just  far  enough,  or  the 
beef  would  l)e  dropped  suddenly  upon  the 
workmen.  The  workman,  Sbortrldge,  did 
what  was  natural  and  might  have  been  ex- 
pected of  any  of  .the  common  laborers  on  the 
beds  unless  Instructed  to  the  contrary.  There 
was  a  rope  to  be  pulled;  some  one  said,  "pull 
the  rope"  and,  wishing  to  be  useful,  be  pulled 
it  He  knew  nothing  about  how  to  do  It 
properly,  and  the  reenlt  was  tbe  Injury  to  the 
plaintiff.  The  duty  of  the  master  to  use 
ordinary  care  to  prevent  injury  to  plaintiff 
by  efltabllsblng  and  eufbrelng  a  rule,  or  by 
some  other  reasonable  method,  so  far  as  tbe 
evidoice  shows,  was  Ignored.  The  master 
did  nothing  to  protect  the  servant  It  Is 
not  claimed  that  Sbortrldge  was  negligent 
in  the  ordinary  sense  of  a  soran^  y^ho 
knows  bow  to  do  a  thing  properly,  and 
carelessly  does  It  wrong.  He  acted  ig^loran^ 
ly.  He  bad  no  duty  to  perform,  except  not 
to  act, .  and  he  never  bad  been  Instructed 
not  to  act  As  previously  stated,  it  was  nat- 
ural for  blm  or  any  of  the  otfaor  common 
laborers,  In  the  absence  of  any  rale  or  in- 
stractlon,  to  attempt  to  do  what  be  did. 
His  act  became  possible  from  the  negligence 
of  tbe  master.  The  proximate  cause  of  tbe 
Injury  was  not  tbe  act  of  Sbortrldge,  but  the 
neglect  of  the  master  to  take  reasonable 
precautions  to  see  that  such  a  thing  did  not 
occur.  It  is  held  generally  that  negligence  is 
the  proximate  cause  of  an  Injury  when  It 
appears  that  "the  Injury  was  the  natural  and 
probable  consequence  of  the  n^Ugence  or 
wrongful  act,  and  that  It  ought  to  bave  been 
foreseen  In  the  light  of  the  attending  circum- 
stance." Milwaukee,  etc.,  Railway  Co.  v. 
Kellogg,  94  U.  S.  469,  24  L.  Ed.  250.  See, 
also.  Railway  Co.  v.  Parry,  07  Kan.  515,  73^ 
Pac.  105.  The  petition  It  Is  true,  does  not 
allege  that  it  was  the  duty  of  defendant 
to  adopt  rules  or  methods  In  the  operation 
of  the  killing  beds  to  provide  for  the  safety 
of  plaintiff.  It  recites  the  facts,  the  nsuol 
method  employed,  and  the  departure  from 
the  usual  method.  It  Is  shown  in  evidence- 
that  no  care  was  taken  In  fact  to  prevent 
these  common  lalwrers  from  doing  what  It 
was  clearly  natural  and  probable  that  they 
might  do,  and  which  It  appears  one  of  them 
did  do.  The  law  defines  the  duty  of  the- 
master,  however,  and  while  It  Is  not  neces- 
sary here  to  decide  what  would  have  been 
reasonable  precautions  for  the  master  to 
have  taken  to  prevent  Injury  to  the  servant. 
It  Is  sufficient  that  as  the  case  stood  at  the 
close  of  plaintiff's  testimony,  there  was  some 
evidence  that  no  precautions  of  any  kind 
bad  been  taken  and  that  the  failure  to  take 
reasonable  precautions  was  tbe  proximate 
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cause  of  tbe  Injury  to  plelntUf.  Tbere  was 
no  error  In  orermllng  the  demurrer. 

l8  also  claimed  In  tbe  instructiona. 
The  twelfth  Inatruction  of  which  complaint 
Is  made  r^tea  to  the  law  of  fMlow  aerrant 
and,  while  It  might  be  opra  to  aome  critl- 
dam,  plaintiff  In  error  waa  not  prejudiced 
beCBuae  the  negligence  of  a  fellow  aeirant 
la  not  arallable  aa  a  defense  In  tbia  action. 
Instruction  number  18  fairly  states  the  law 
goremli^  the  facta  In  evidence.  The  words, 
"were  liable,"  are  qualified  by  the  phrase 
"under  th«  method  of  operating  defmdanf s 
killing  beds."  Tue  complaint  Is  that  there 
waa  no  evidence  to  warrant  tbe  Instroctlon, 
but  aa  we  have  said,  tbere  Is  some  evidence 
that  common  laborers,  without  experience, 
and  In  the  presence  of  the  foreman,  frequent- 
ly attempted  to  operate  the  hoist.  "The  em- 
ployer Is  chargeable  with  knowledge  of  what- 
ever It  Is  hla  dut7  to  find  out  and  know." 
Thompson's  Com.  on  Xeg.  I  5404. 

Error  la  specified  In  overruling  defendants 
challenge  for  cause  to  a  Juror,  and  also  on 
account  of  some  remarks  of  counsel  for  plain- 
tiff b^w  In  hla  opening  statement  These 
matters  cannot  be  considered  for  the  reason 
that  they  do  not  appear  In  the  record  except 
In  tbe  form  of  an  affidavit,  and  tbe  record 
abowa  this  affidavit  waa  filed  the  day  after 
the  motion  for  a  new  trial  was  overruled. 
The  record  does  not  disclose  that  tbe  court's 
attention  to  these  alleged  Irregularities  was 
challenged  by  tbe  motion  for  a  new  trial. 
We  find  no  error  In  tbe  Inabnictlons,  and  In 
our  view  Of  tbe  law  of  tbe  case,  tbere  waa 
snffldent  evidence  to  submit  to  the  Jury  upon 
the  allegations  in  the  petition  and  to  support 
tbe  verdict 

Tbe  Judgment  will  be  affirmed.  All  tbe 
Justices  concorrlng. 


nLSB  et  aL  V.  FBBBUAN  et  aL 

(Supreme  Court  of  Koosob.  Nov.  11.  1905.) 

1.  TaiAi/— Spxcial  Findings  bt  Coubi^Re- 
QUESTs— Necessity. 

The  failure  of  the  court  making  special 
findingB,  Id  addition  to  a  general  finding,  to 
cover  all  the  lasusa  by  Its  special  findings,  is 
not  reviewable  In  the  absence  of  a  request  for 
further  findings. 

Z  FBAtTD— FbAUDUUINT    BBPBXSBHTATIONS — 

Mattebs  07  Opinion. 

A  false  statement  aa  to  the  value  of  land 
made  to  induce  an  exchange  for  other  land  is 
an  opinioD,  and  is  not  actionable  as  a  false 
representation. 

[Ed.  Note. — For  cases  in  point,  see  voL  21, 
Cent.  Dig.  Exchange  of  Property^  S  6 ;  vol.  23, 
Cent.  Dig.  Fraud,  1 13.] 

3.  Save. 

A  false  statement  to  the  effect  that  tbe 
fences  on  a  tract  of  land  are  good,  made  to 
induce  an  exchange  for  other  land,  is  a  mere 
opinion,  and  is  not  actionable  as  a  false  repre- 
sentation. 

4.  EXCHAHQB  OF  PbOPEBTT— VALIDITT  OF  AS- 
SBXT. 

Where,  In  an  action  for  the  cancellation  of 
a  conveyance  of  land  to  defendant  In  ezchanga 


of  other  land  because  of  fraud,  it  was  shown 
that  defendant  faUelj  represented  that  the 
fences  on  tbe  latter  huid  were  good,  but  there 
was  nothing  to  show  that  this  representation 
had  any  Influence  on  plaintiff,  a  judgment  for 
detendaot  was  proper. 

Error  from  District  Court,  Hamilton  Coun- 
ty; Wm.  Easton  Hutchison,  Judge. 

Action  by  Sarah  Else  and  others  against 
M.  M.  Freeman  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Geo.  Getty  and  Geo.  J.  Downer,  for  plain- 
tiffs In  error.  U.  T.  Tapscott  and  W.  R. 
Hopkins,  for  defendants  In  error. 

PER  CURIAM.  Stephen  Else  owned  and 
occupied  a  farm  in  Hamilton  county,  Knii., 
which  he  exchanged  with  M.  M.  Freeuiau 
for  land  in  Howell  county.  Mo.  The  trade 
waa  made  by  correspondence  between  the  par- 
ties. Neither  of  tbem  had  seen  the  land 
traded  for  until  after  the  exchange  of  deeds. 
Else  executed  the  deed  to  his  farm  May  11, 
1901.  In  June  following  he  removed  to  his 
laud  in  Missouri;  but,  being  dissatisfied  there- 
with, left  immediately,  and  on  November  12. 
1901,  began  this  suit  to  cancel  the  convey- 
ance to  his  Kansas  farm  and  to  recover  pos- 
session. He  claimed  In  his  petition  that  the 
conveyance  was  obtained  by  false  and  fraudu- 
lent representations  concerning  the  Missouri 
land. 

The  court  made  findings  of  fact  and  con- 
clnsions  of  law  in  which  it  found  generally 
for  the  defendant,  and  speciflcally  found  that 
of  the  numerous  false  representations  alleged 
in  the  petition  only  three  were  sustained,  and 
they  were  not  actionable.  These  three  were 
the  following:  (1)  "Fences  are  good."  (2) 
"Place  is  watered  by  a  spring,  cistern,  and 
stock  pond."  (3)  "The  place  Is  worth  $2,600." 
Each  of  these  statements  were  made  to  in- 
duce tbe  trade,  and  were  false  and  known 
to  be  BO  when  made.  The  court  also  found 
that  the  second  representation  was  not  re- 
lied upon  by  the  plaintiff,  leaving  plaintiff's 
case  resting  entirely  upon  findings  of  fact  1 
and  3,  which  were  decided  to  be  In  the  nature 
of  opinions,  rather  than  representations,  and 
not  actionable.  The  court  in  Its  conclusions 
did  not  find  either  way  as  to  the  truth  or 
falsity  of  the  other  representations.  But  by 
its  genera)  finding  they  must  be  held  to  have 
been  against  the  plaintiff. 

Complaint  Is  made  of  this  failure  of  the 
court  to  cover  all  tbe  representations  by  Its 
special  findings,  but  tbe  failure  of  the  plain- 
tiff to  call  the  attention  of  the  court  to  this 
omission  and  to  request  further  findings  re- 
lieves the  court  of  criticism  therefor.  This 
narrows  the  questions  for  this  court  to  con- 
sider to  whether  the  court  erred  or  not  In  hold- 
ing that  the  two  false  representations  estab- 
lisbed  were  not  actionable.  As  to  tbe  repre- 
sentation concerning  the  value  of  the  land  as 
used  here,  the  district  court  Is  sustained  hy 
a  practically  nnanlmoua  line  <tf  authorities. 
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As  to  the  Btatement  "fences  are  good,"  we 
have  not  been  favored  by  either  party  with 
a  Btngle  case  directly  In  point,  and  none  that 
are  closely  analogous,  and  we  have  been  un- 
able after  a  limited  search  to  And  any.  We 
find,  however,  that  the  meaning  of  the  word 
"good"  depends  almost  entirely  upon  its  asso- 
ciations with  other  words,  and  relation  to 
the  subject-matter  about  which  it  is  used. 
Fences  vary  so  much  In  kind  and  condition, 
and  what  constitutes  a  good  fence  in  the 
estimation  of  people  depends  so  much  upon 
the  neighborhood  where  located  and  the  mate- 
rial of  which  constructed,  that  to  us  the  ex- 
preeslon  "good  fence"  conveys  an  idea  so 
vague  and  uncertain  that  it  seems  more  ap- 
propriate to  classify  it  with  opinions  than 
representations.  No  intimation  Is  given  as 
to  the  kind  of  fence,  nor  quantity.  Some  of 
the  fences  were  concededly  good,  and  It  was 
not  pretended  that  all  of  the  fences  were  of 
that  qnali^.  Therefore,  In  the  absence  of 
authorlly,  we  are  Inclined  to  agree  with  the 
district  court  Besides  this  representation 
was  a  minor  one,  among  many  others,  con- 
tained In  the  same  statement,  and  it  does  not 
appear  that  any  or  all  of  them  were  relied 
upon  by  Stephen  Blse,  or  that  the  trade  would 
not  have  l>een  made  anyhow,  and  without 
some  evidence  that  this  particular  represen- 
tation standing  alone  had  some  influence  up- 
on his  mind  the  case  cannot  be  sustained; 
and,  this  being  the  only  representation  left 
to  be  considered,  no  reason  tor  reversal  ap- 
pears. 

The  Judgment  is  affirmed. 


MASON,  J.*  not  sitting. 


HBTBOPOLITAN  IiIFB  IN&  GO.  T. 
BLI80N. 

(Snpr«ne  Court  of  Kansas  Nov.  11,  1006.) 
1.  INSUBAHOX  — ImUBABLB  ImBBUT  — Kilt- 

sniF. 

An  unde  of  <me  whose  Ufa  is  insured  has 
oo  insurable  Interest  In  the  life  of  the  inmred 
by  reason  of  Unship. 

[Ed.  Not&— For  eases  In  point,  see  yoL  28, 
Gent.  Dig.  Insurance,  S  16&I 

2L  SAICS— I/IFS  InBUUNOB— Publio  Foliot. 

It  Is  against  public  policy  and  contrary  to 
law  to  permit  any  one  to  obtam  insurance  upon 
the  life  of  a  human  being  by  aastgnment  or 
otherwise,  where  such  person  has  no  famrable 
interest  in  the  life  of  the  insured. 

[Ed.  Note.— For  cases  In  p^n^  sea  vol.  28, 
Gent.  Dig.  Insurance^  i  188.] 

S.  SahI— ASSIGNIOCNT  OF  INTKSBST. 

An  agreement,  by  which  one-half  of  the  in- 
surance provided  for  in  a  life  insoraace  policy 
was  assigned  and  transferred  by  the  Insured  and 
the  beneficiary  to  one  having  no  insurable  interest 
in  the  life  of  the  insured,  upon  consideration 
that  the  assignee  was  to  pay  the  premiums  as 
tbey  aocmed,  contravenes  public  policyt  and 
neither  the  assisnee  nor  the  beneficiary  who 
partlcliuted  la  the  tainted  transaction  can  re- 
cover upon  the  policy. 

[Sd.  Note.— For  cases  In  point,  sea  voL  28^ 
Cent  Dig.  Inniranee.  |  16&I 


Life  Insuranos  Oompany  t.  McOrom,  IS 
Pac.  517,  86  Ean.  146,  60  Am.  Bspb  087.  ap- 
proved and  followed. 
(Syllabus  hy  the  Court) 

Error  from  Dlttrlet  Oonrt  LyW  Oonnty; 
Dennis  Bfaddan,  Judge. 

Action  by  LIsKle  Eliaon  against  IMro- 
poUtan  Iiife  Inamance  Gompaiiy.  Jadgment 
for  plalntur,  and  deCOidant  brtnga  «nw.  Re- 
vised. 

Action  on  an  Insurance  policy  Issued  on  the 
life  of  Adolpb  Elison  for  ^,000,  running  20 
years,  with  premiums  of  913-06,  payable  quar- 
terly, and  his  wife,  Lizzie  Elison,  was  named 
as  beneficiary.  She  brought  this  action,  al- 
leging the  Issuance  of  the  policy  on  July  18, 
1000,  the  death  of  her  husband  on  Decembo: 
1,  1000,  and  she  set  up  a  contract  between 
herself  and  husband  on  the  one  part,  and  his 
uncle,  Casper  Ellson,  on  the  other,  by  which 
an  interest  in  the  policy  to  the  extent  of 
fl.OOO  waa  assigned  to  Casper  Ellson  in  con- 
sideration that  be  should  pay  the  p)remlnms 
upon  the  policy.  The  tollowbig  Is  a  copy  <^ 
the  contract: 

"This  contract,  made  and  entered  Into  this 
80th  day  of  July,  1000,  by  and  between 
Adolph  Ellson  and  Lizzie  Ellson,  his  wife,  of 
Emporia,  Kansas,  party  of  the  first  part,  and 
Gasper  Ellson,  of  Emporia,  Kansas,  party  of 
the  second  part: 

"Wltnesseth,  that  whereas,  the  said  Adolpb 
Ellson  has  taken  out  a  policy  of  insurance  in 
the  Metropolitan  Life  Insurance  Company  of 
the  city  and  the  state  of  New  York,  which  is 
numbered  186,718,  for  12,000.00  on  the  life  of 
the  undersigned  Adolph  Ellson,  dated  July 
18,  A.  D.  1900.  through  J.  J.  Butler,  its  au- 
thorized and  duly  acting  agoit,  at  Top^a, 
Kansas,  at  the  yearly  premium  ot  and 
quarterly  (18.06: 

"Now  It  Is  mutually  nndorstood  by  and  be- 
tween tlie  parties  hereto,  to  wit,  said  Adolpb 
Ellson,  assured,  and  Llazle  Ellson,  his  wife 
and  beneficiary,  and  the  said  Casper  Ellson, 
that  If  the  said  Gasper  Ellson  shall  promptly 
pay  at  the  proper  time  said  quarterly  Install- 
ment premluma,  to  wit:  $18.96  each,  or 
(56.84  pw  year,  when  the  same  are  due,  as  re- 
quired by  the  terms  of  said  policy,  for  tbe 
term  of  20  years,  or  during  the  life  of  the 
said  Adolph  Ellson,  ttie  assured,  then  at  the 
end  of  20  years,  or  at  the  death  of  tbe  as- 
sured, the  said  Lizzie  Ellson  shall  pay  to 
aald  Ca^r  Ellson  the  sum  of  (1,000.00,  and 
the  said  Adolph  Ellson  hereby  agrees  to  this 
proposition  and  so  Instructs  bis  said  wife  and 
authorizes  her  to  pay  to  said  Gasper  Ellson 
the  sum  of  (1,000  as  aforesaid,  and  the  said 
Adolph  Ellson  and  his  wife,  Lizzie  Ellson, 
conatltuteB  said  Gasper  Ellson  their  agent  to 
pay  said  premiums  out  of  his  money  for  that 
purpose  and  to  transact  all  business  for  them 
In  their  behalf  In  this  matter,  for  the  reason 
that  they  are  Germans  and  cannot  speak  and 
write  the  English  language  fluently,  hereby 
authorizing  said  Ellson  to  keep  tiw  policy 
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above  nCerred  to  In  bla  own  possesBton  for 
reference  and  to  acquaint  himself  wltb  its 
tarns  of  paymmt  of  ivemlnms,  and  tbat  op- 
OD  the  deatb  of  said  Adolpb  EUlson,  the  said 
Adolph  EUflon  now  In  hla  lifetime  crautltutos 
and  appoints  said  Oaqp»  BUson  his  attomer 
and  In  taia  name  and  stead,  and  said  XAbOb 
Wbod,  his  wits  also  joins  In  this  appointp 
ment  for  said  Gasper  BUson  to  transact  all 
the  matters  of  hnslness  for  them,  as  their  are 
not  acqnalnted  wltti  the  forms  and  methods 
of  bosiness  In  this  conntrr,  agreeing  and 
miderstandlng  that  In  the  consldaatlon  of 
the  parment  of  said  premiums  r^nlarly  as 
before  mentloDed  that  said  Oaspsf  Bllson 
sb^l  rectfre  at  the  end  of  20  years  from  the 
date  Qmeot,  or  qpon  the  death  of  assured, 
Adol]^  BUson,  the  said  snm  of  11,000. 

**And  apon  the  part  of  the  said  Casper  BU- 
son hereto  agrees  to  promptly  pay  at  the 
looper  time  and  times  all  these  premlnma 
as  they  fall  due  as  aforesaid,  and  to  further 
secure  the  said  Oasper  BUson  for  the  snm 
of  mon^  80  paid  out  and  Invested  for  them, 
Oie  said  Adolph  BUaon  and  Llssle  Bllsou; 
ttie  said  Llssle  BUson  agrees  to  turn  orer 
to  said  Gasper  iSlson  at  the  death  of  said 
AdoUtfa  BUson,  cw  at  the  end  of  20  years,  or 
when  the  said  ptdl^  shall  be  paid,  the  draft 
Indorsed  by  her,  that  the  said  Bllsrai  may 
r^mbnrse  himself  tax  the  mon^s  so  in- 
TQsted  to  the  amount  of  |1,000,  u  aforesaid. 

"In  witness  whereof,  the  said  parties  to 
this  contract  hare  hereunto  signed  their 
names  and  executed  this  contract  for  aU  the 
pnrpoeea  therein  named,  the  day  and  year 
first  abore  written. 

"Gasper  Ellstm. 
"Adolph  BllBon. 
"lAxale  EUson. 

"State  of  Kansas.  Lyon  County— es: 

"Be  It  remembered,  that  on  this  the  80th 
day  of  July,  1900,  before  me,  the  undersigned, 
a  notary  public,  persoDaUy  appeared  Adolph 
EUson,  Lizzie  BUson,  his  wife,  said  first  par- 
ties, and  Gasper  Ellson,  said  second  party, 
who  each  signed  the  above  contract  as  ttaelr 
own  voluntary  act,  and  acknowledged  the 
execution  of  the  same 

"In  witness  whereof,  I  bare  hereunto  sub- 
scribed my  name  and  affixed  my  notarial  seal 
the  day  ana  date  last  above  written. 
"[Seal.]  Ghas.  Fletcher, 

"Notary  PubUc. 

"Comm.  expires  Nov.  18,  1902." 

Casper  BUson  having  died,  his  legal  r^r«- 
sentatlve,  Lena  BUson,  was  made  a  defrad- 
ant.  and  in  a  crosa-petltlon  she  alleged  that 
Casper  Elison  had  paid  two  premiums,  $27.92, 
on  the  policy,  and  claimed  a  recovery  of 
11^000  of  ttM  Insurance  by  virtue  of  the  con- 
tract of  aaslgnment.  The  insurance  company 
separately  dnuurred  to  the  petition  of  Lizzie 
BUaon  and  to  the  cross-petition  of  Lena  Ell- 
son on  the  groimd  that  neither  stated  a  cause 
oC  actiim  against  the  Insurance  company. 
The  trial  court  ovuruled  the  demnrra  to  the 


petition,  but  sustained  It  as  to  the  eras- 
petition.  Afterwards  the  Insurance  com- 
pany filed  an  answer,  alleging  that,  notwith- 
standing the  answers  ot  Adolph  BUson  that 
he  was  In  good  health  and  had  never  been 
sick  and  bad  no  usual  medical  attendant,  he 
was  then  In  fact  111  with  tuberculosis,  and 
bad  been  treated  for  that  disease  by  pby^- 
dans.  The  reply  denied  the  averments  of 
the  answer,  and  alleged  that  the  Insurance 
company  accepted  the  risk  with  knowledge  of 
Adolph  EUson's  physical  condition.  The  trial 
resulted  In  fiavw  of  Llzsle  BUson,  and  the 
Insurance  company  complains. 

James  H.  Austin,  for  plaintiff  In  error. 
&  F.  WIdcer  and  Fuller  ft  Jackson,  for  de- 
fendant In  error. 

JOHNSTON,  C.  J.  (after  stating  the  facts). 
The  controlling  Question  in  ttie  case  Is,  can 
the  beneficiary,  Lizzie  EUson,  who  Joined  In 
the  contract  by  which  the  Insurance  on  her 
husband's  life  was  assigned  to  Casper  EUson, 
recover  on  the  policy?  In  her  petition,  and 
In  part  as  a  basis  of  recovery,  she  set  up  the 
contract  which  appears  to  tiave  been  entered 
into  with  Oasper  EUson  12  days  after  the 
poll<7  was  Issued.  The  d«nurrer  to  the  pe* 
tltlm  raised  the  question  whether,  under  the 
facts  stated,  as  well  as  those  admitted  by  the 
recitals  of  the  ctmtract;  she  had  stated  a 
cause  of  action.  The  contract  is  plain  In  Its 
inorlsUms,  and  leaves  no  doubt  about  tbe 
purposes  of  the  parties.  Casper  Ellson 
agreed  to  pay  ttie  premiums  on  the  policy 
for  20  years,  or  until  the  deatb  ot  Adolpb 
BUson,  and  In  consldaation  therefor  was  to 
receive  $1,000  of  tbe  Insurance  mon^  to  be 
paid  the  c(»npany.  There  was  some  claim 
lhat  he  was  only  to  be  reimbursed  to  the  ex- 
tent ot  ISm  payments  made,  but  It  is  ex- 
pressly stated,  and  again  r^>eated,  that  he 
was  to  receive  $1,000  at  the  death  of  the  in- 
sured or  at  the  maturity  of  the  policy.  He 
was  to  have  the  possession  of  the  policy,  and 
the  precaution  was  taken  to  provide  that 
the  draft  drawn  by  the  Insurance  company 
tat  favor  of  Lizzie  BUson  should  be  Indorsed 
and  turned  over  to  the  assignee.  OaepeT  BU- 
son was  an  uncle  of  the  insured,  and  there- 
fore had  no  Insurable  Interest  In  bis  life  by 
reason  of  kinship.  Slngletim  v.  Insurance 
Company,  60  Mo.  68,  27  Am.  Bep.  821;  Pru- 
dential Insurance  Company  v.  Jenkins,  15 
Ind.  App.  297,  48  N.  B.  1066,  57  Am.  St  Hep. 
228;  Corson's  Appeal.  113  Pa.  488.  6  Atl. 
213,  67  Am.  Rep.  479 ;  2  Joyce  on  Insuranesi  I 
1069.  The  consideration  of  the  transfer  was 
not  for  advances  made  by  the  uncle,  nor  as 
security  for  any  subslstliig  Indebtedness.  It, 
therefore,  appears  that  Lizzie  EUson.  the 
beneficiary  of  tlie  policy,  undertook  to  assign 
and  transfer  an  Interest  in  the  policy  to  one 
who  had  no  Interest  In  tbe  Ufe  of  the  insured. 

The  theory  of  life  insurance  Is  that  ona 
who  is  interested  In  the  preservation  of 
the  life  of  the  Insured  may  safely  take  and 
hold  Insurance,  but  that  Insurance  In  favor 
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of  one  who  has  no  Interest  in  the  life  of 
the  Insured,  who  would  be  interested  in  blB 
early  death,  Is  contrary  to  good  morals  and 
a  sound  public  policy.  In  the  early  case 
of  Life  Inaarance  Company  v.  Sturges,  18 
Kan.  93,  2G  Am.  Rep.  761,  It  was  held  that 
such  Insuranqe,  If  sustained,  would  open  the 
door  to  speculation  and  traffic  In  bum^n 
life,  and  invite  to  enter  the  moat  ebocfclng 
of  all  crimes,  and  that,  "of  all  wagering 
contracts,  those  concerning  the  lives  of  hu- 
man beings  should  receive  the  strongest  the 
most  emphatic,  and  the  most  persistent  con- 
demnation." The  autborities  s^eralty  unite 
in  holding  that  one  who  has  no  Insurable 
Interest  can  no  more  take  an  Interest  in 
a  policy,  valid  in  Its  Inception,  by  purchase 
and  assignment  than  he  could  by  direct 
issue  from  the  insurer.  In  Wamocli  v.  Dav- 
is. 104  U.  S.  776,  26  li.  Ed.  824,  it  was 
said:  "The  assignment  of  a  policy  to  a 
party  not  having  an  insurable  interest  is 
as  objectionable  as  the  taking  out  of  a 
policy  in  his  name.  ♦  ♦  •  If  there  be  any 
sound  reason  for  holding  a  policy  invalid 
when  taken  out  by  a  party  who  has  no 
Interest  In  the  Hfe  of  the  insured,  it  is 
diflBcnIt  to  see  why  that  reason  is  not  as 
cogent  and  operative  against  a  party  taking 
an  assignment  of  a  policy  upon  the  life  of 
a  person  In  which  he  has  an  interest"  It 
has  been  said  that  "the  evil  of  wager  poli- 
cies would  rather  be  aggravated  than  other- 
wise by  such  a  rule,  because  speculators 
desiring  to  indulge  In  this  species  of  gam- 
bling in  human  life  could  more  easily  pur- 
chase from  embarrassed  policy  holders  than 
procure  the  Issue  of  sucb  policies  directly 
to  themselves  upon  the  lives  of  strangers. 
'In  either  case.'  as  observed  by  a  recent 
author  In  treating  of  this  subject,  'the  holder 
of  such  a  policy  Is  interested  in  the  death 
rather  than  the  life  of  the  Insured.'  "  Helme- 
tag's  Adm'r  v.  Miller,  76  Ala.  183,  188,  62 
Am.  Rep.  316.  As  tending  to  sustain  the 
view  that  a  person  cannot  take  directly, 
or  by  assignment  a  policy  of  Insurance  on 
the  life  of  one  In  whose  Ufe  he  has  no  In- 
surable interdict  see  Cammack  v.  Lewis,  16 
Wall.  (U.  8.)  648,  21  L.  Ed.  244;  Gilbert 
V.  Moose,  104  Pa.  74,  49  Am.  Rep.  570; 
Carpenter  v.  Insurance  Company,  161  Pa.  9, 
28  Atl.  943,  23  L.  R.  A.  671,  41  Am.  St.  Rep. 
880;  Alabama  Oold  Life  Insurance  Co.  v. 
Mobile  Mutual  Life  Insurance  Co.,  81  Ala. 
329,  1  South.  661;  Wbltmore  v.  Supreme 
IxKlge.  100  Mo.  36,  13  S.  W.  495 ;  Heusner  v. 
Mutual  Life  Insurance  Company,  47  Mo.  App. 
836;  Thornbui^  v.  Life  Insurance  Company, 
30  Ind.  App.  682,  66  N.  E.  922;  Bayse  V. 
Adams,  81  Ky.  368;  Roller  v.  Moore's  Adm'r, 
86  Va.  612,  10  S.  E.  241,  6  L.  R.  A.  136 ; 
Wilton  V.  New  York  Life  Insurance  Co.  (Tex, 
Civ.  App.)  78  S.  W.  403. 

In  this  case  the  interest  of  Casper  Elison, 
who  contracted  with  the  beneficiary  to  pay 
all  the  premiums,  would  have  been  best 
subserved  by  the  early  death  of  Adolph  Ell- 


son  ;  and  in  fact  death  did  occur  In  less  than 
five  months.  It  was  a  matter  of  much  con- 
cern to  him  whether  he  should  get  the  con- 
tingent amount  of  (1,000  for  a  few  premitmis, 
or  whether  he  should  be  required  to  pay  them 
during  the  period  of  20  years.  In  this  re- 
spect it  was  more  mischievous  and  vicious 
in  its  tendencies  than  many  of  such  arrange- 
ments, because,  if  the  insured  had  lived  until 
the  maturity  of  the  policy,  the  assignee  would 
have  been  required  to  pay  even  more  than 
he  was  to  receire.  In  that  event  he  would 
have  paid  $1,116.80,  saying  nothing  of  In- 
terest for  the  $1,000  of  Insurance  money 
which  he  would  receive,  and,  while  there 
would  have  been  a  profit  In  the  early  death 
of  the  insured,  his  living  until  the  end  of 
the  20-year  period  would  have  occasioned 
the  assignee  a  substantial  loss.  Contracts 
of  this  character  hare  been  frequently  de- 
nounced and  held  bad  because  they  were  re- 
garded as  wagers,  but  this  court  has  de- 
clared them  to  be  void  on  the  broader  ground 
that  they  are  contrary  to  public  policy.  If 
the  transaction  is  tainted  as  to  the  assignee 
who  has  no  Insurable  interest  how  does  It 
stand  as  to  the  beneficiary  in  the  contract 
of  Insurance  who  participated  In  the  wrong? 
If  the  agreement  which  furnished  an  Induce- 
ment to  take  human  life  and  a  temptation 
to  commit  the  most  atrocious  of  crimes  was 
participated  In  by  the  beneficiary  voluntarily, 
bow  can  she  escape  the  condemnation  of  the 
law?  She  not  only  signed  the  agreement  but 
It  appears  that  she  was  to  take  an  active 
part  in  carrying  it  out  and  was  to  receive  a 
share  of  the  Insurance  to  be  secured  through 
the  payment  of  premiums  by  Casper  Elison. 
We  have  given  much  attention  to  the  relation 
which  Lizzie  Elison  bore  to  the  transaction, 
and,  if  we  follow  the  rule  of  Life  Insurance 
Company  v.  McCrum,  36  Kan.  146,  12  Pac. 
017,  59  Am.  Rep.  637,  it  must  be  held  that 
the  whole  transaction  was  so  tainted  with 
Illegality  as  to  bar  a  recovery  by  her.  There 
api)ears  to  be  no  substantial  distinction  be- 
tween this  and  the  cited  case.  There  the  In- 
surance company  Issued  a  paid-up  policy  to 
Snyder,  payable  to  his  two  daughters.  He 
and  the  beneficiaries,  for  a  valuable  con- 
sideration, joined  In  an  assignment  of  the 
policy  to  Mrs.  Parker,  who  had  no  Insurable 
interest  In  Snyder's  life.  After  the  death 
of  Snyder  Mrs.  Parker,  on  learning  that  she 
could  not  collect  the  Insurance,  transferred 
the  policy  back  to  the  beneficiaries,  who 
In  turn  transferred  It  to  McCrum,  and  be 
brought  an  action  to  recover  upon  the  policy. 
It  was  held  that  McCrum  stood  In  the  shoes 
of  the  beneficiaries,  that  the  transaction  be- 
tween the  beneficiaries  and  the  assignee  was 
contrary  to  public  policy,  not  to  t>e  tolerated 
by  law,  and  that  the  policy  was  worthless 
and  void,  not  only  as  to  the  assignee,  but 
It  was  also  void  in  the  hands  of  the  bene- 
ficiaries. In  speaking  of  the  participation  of 
the  beneficiaries  in  the  tainted  transaction 
It  was  remarked:   "This  poU<7  was  placed 


Digitized  by 


THOMPSON 


T.  TUCKEB. 


413 


In  her  (PaEfcer*B)  possenlon,  not  tmly  wltik 
tbe  written  consent  of  tbe  beneficiaries,  but 
npon  a  valuable  ctmsidwatlon  paid  to  than 
for  the  sam&  Tbef  therefore  aided  In  creat- 
ing In  the  ndnd  of  Mrs.  Parker  a  desire  tor 
the  early  death  of  the  Insured.  Tht^  held 
ont  to  b€T  the  temptation  to  bring  about 
tbe  event  insured  i^lnst  *  *  *  In  mak- 
ing the  transfer  and  assignment,  and  In 
receiving  the  monej  therefor,  the  beneflcla- 
rles,  Elizabeth  and  Desylvla  Snyder,  were 
partldpants  with  Mrs.  Parker  in  the  at- 
tempted fraud  upon  the  Insurance  company. 
The  whole  transaction  between  the  bene- 
ficiaries and  Mrs.  Parker  contravenes  pub- 
lic [Mlicy,  and  the  law  leaves  tiie  parties  as 
It  found  them." 

Attention  is  called  to  the  fact  that  in  tbe 
McCnun  Case  tibe  beneficiaries  received  a 
ctmslderatlon,  while  nothing  was  paid  by  the 
assignee  to  tbe  beneficiary  In  the  presoit 
case.  Here  Llnde  Ellson  procured  Ga^>er 
Ellson  to  pay  ttie  pranlnms  upon  the  policy, 
In  order  to  keep  it  alive  tiiat  slie  might  re- 
ctfve  a  share  of  the  insurance  monegr.  The 
fact  that  the  assignee  did  not  pay  her  money 
directly  tor  the  transfer  did  not  take  the 
vice  ont  of  the  transaction  nor  make  it  less 
hurtful  in  Its  taktendes.  It  none  the  less, 
as  was  said,  in  the  McGrum  Case,  aided  In 
creating  ta  the  mind  of  the  assignee  a  desire 
tor  the  early  death  at  ttta  Insured,  and  held 
«ut  to  him  the  temptation  to  bring  about  the 
event  against  which  the  insurance  was  issued. 
In  tbe  McCmm  Case  the  court  further  re- 
marked: "If  the  party  who  attempts  to 
speralate  in  human  life  cannot  enforce  the 
policy  which  he  has  purchased  on  the  life 
of  another,  In  whose  life  he  has  no  Insurable 
Intwest.  the  beneficiaries  who  knowingly  and 
purposely  sell  and  assign  to  such  a  person 
tbe  policy  on  the  life  of  another  tor  a  valu- 
able consideration  ought  not  thereafter  to 
be  permitted  to  enforce  the  same  for  their 
own  benefit  *  *  *  It  is  not  tor  the  sake 
of  tbe  Insurance  company  that  the  transac- 
tions between  the  beneficiaries  and  Mrs. 
Parker  are  held  wrongful,  but  such  rule 
Is  founded  on  general  prlnclplm  of  public 
policy  forbidding  specnlative  contracts  upon 
human  life.  In  all  such  cases  the  courts 
ought  not  to  lend  their  aid  to  assist  parties 
ragaged  in  the  perpetration  or  attempted 
perpetration  of  such  wrongful  speculations." 
Powell  V.  Dewey,  123  N.  O.  103,  31  S.  E. 
381,  68  Am.  St  Rep.  818,  sustains  the  view 
taken  In  the  McCmm  Case.  There  Powell 
took  out  a  policy  of  Insurance  on  bis  own 
nfe,  and  assigned  the  same  to  the  beneficiary 
named  In  the  policy,  who  bad  no  Insurable 
Interest  The  assignee  paid  tbe  premiums 
which  accrued  up  to  the  death  of  tbe  Insured. 
Upon  proofiB  of  death  the  Insurance  company 
paid  the  amount  of  the  policy  to  the  assignee, 
and  the  executor  of  Powell's  estate  then 
brought  an  action  on  behalf  of  the  estate 
against  the  assignee  and  the  Insurance  com- 
pany to  recover  the  Insurance  money.  The 


court  held  that  the  policy  was  void  because 
of  the  transfer  to  one  having  no  insurable 
Interest  that  no  action  conld  be  maintained 
upon  it  bf  the  beneficiary  against  the  Insur- 
ance company,  nor  conld  the  plaintiff,  who 
was  the  representative  of  the  insured,  main- 
tain an  action,  because,  "looking  at  it  in 
any  view.  It  has  Its  foundation  on  tbe  policy 
which  is  Told."  See,  also,  HInton  v.  In- 
surance Co.,  1S5  N.  C.  814,  4T  S.  E.  474.  65 
L.  B.  A.  161,  102  Am.  St  Rep^  546.  The  Mc- 
Orum  Case  Is  deemed  to  be  a  controlling  au- 
thority In  the  preaoit  one,  and  the  court  Is 
not  Inclined  to  overrule  or  modl^  that  da- 
daton. 

It  follows  that  the  Judgment  mnst  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  sustain  the  dnnurrer  ot  the  Insurance 
company  to  the  petition  of  Lizsle  Bllistm. 
All  the  Justices  concurring. 


THOMPSON  V.  TUCKER  et  al. 
(Supreme  Court  of  (^homa.  Bept  B<>  1906.) 

1.  iHjrDNcnoN— Adequate  Reicedt  at  Law. 

An  InJunctioD  shoald  not  issue  in  a  case 
at  the  suit  of  a  party  wherein  It  is  shown  by 
the  allegatijus  In  his  petition  that  he  has  a 
legal  remedy  which  Is  adequate  and  snffldent 
for  the  protection  of  bis  rights. 

[Ed.  Mote. — For  cases  ia  point  see  voL  27, 
CeoL  Dig.  InJanctioQ.  SS  15-17.] 

2.  Sahe— PBosEounon  undes  Obdikarce. 

A  prosecution  for  violating  a  municipal 
ordinance  will  not  be  restrained  because  of  the 
illegality  of  the  ordinance,  since  the  fact  Is  avail- 
able as  a  defense  to  tbe  prosecution. 

[Ed.  Note. — For  casea  in  point  see  vol.  27, 
Cent.  Dig.  Injunction,  S  179.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Caddo  County ; 
before  Justice  F.  E.  OfUette. 

Action  by  James  Thompson  against  W.  L. 
Tucker  and  others.  Judgment  for  defendant 
and  plaintiff  brings  error.  Affirmed. 

Dyke  Balllnger,  for  plaintiff  In  error. 

BBAUCHAMP,  J.  HAb  action  was  com- 
menced by  the  plaintiff  in  error  against  the 
defendants  in  error,  as  offlcers'of  the  town  of 
Bridgeport  fbr  an  injunction  against  the  en-: 
forcement  of  an  ordinance.  In  the  absence 
of  the  Judge  of  the  district  court,  on  applica- 
tion a  temporary  Injunction  was  allowed  by 
the  iirobate  jndge.  Subsequently  a  demur- 
rer to  the  petition  was  snatalned,  and  the 
temporary  lujunctloD  dissolved,  and  exc^ 
tlons  saved.  Plaintiff  in  error  brings  the 
case  here  by  petition  in  error  and  transcript. 

It  appears  from  liie  petition  that  the  plain- 
tiff in  error,  at  the  time  tiiat  this  suit  was 
commenced,  and  prior  thereto,  was  in  the  re- 
tall  liquor  business  In  tbe  town  of  Bridge- 
port; that  the  defendants  are  the  board  of 
trustees,  marshal,  and  city  attorn^  of  said 
.  town ;  that  tbe  town  has  passed  an  ordinance 
for  the  purpose  of  regulating  tbe  sale  of  In- 
toxicating liquors,  and  providing  that  "It 
sliall  be  unlawful  for  any  perstm  to  sell  any 
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intoxlcatliig  liquors  within  tbe  corporate 
limits  of  the  town  without  first  obtaining  a 
license  from  the  board  of  trustees,  and  that 
DO  license  shall  be  granted  until  the  applicant 
shall  hare  filed  with  tbe  town  clerk  an  appli- 
cation In  writing,  accompanied  by  a  certifi- 
cate of  two  resid^t  taxjpayers  of  the  ward, 
that  the  applicant  Is  a  man  of  good  moral 
character,  and  competent  to  conduct  the  busi- 
ness according  to  law.  and  that  notice  of  the 
application  shall  be  published  for  erne  week 
In  a  newspaper,  and.  if  objections  be  filed,  tbe 
same  shall  be  heard  and  determined  by  the 
board  of  trustee,  and,  if  tbe  license  shall  be 
granted,  it  shall  not  issue  until  the  applicant 
shall  hare  paid  tbe  sum  of  $500;"  and  pro- 
Tiding  that  "any  person  ^igaglug  in  tbe  busi- 
ness, without  first  securing  a  license,  is  guilty 
of  a  misdemeanor,  and  may  be  fined  In  any 
sum  not  less  than  $10,  and  not  more  than 
$500.  And  that  a  conviction  for  a  violation 
of  the  ordinance  shall  work  a  forfeiture  of 
any  lic^ise  held  by  the  person  conTlcted." 
It  Is  allied  that  this  ordinance  Is  roid,  and 
passed  for  the  purpose  of  damaging  the  plain- 
tiff by  destroying  his  business.  The  only 
question  necessary  for  our  consideration  at 
this  time  Is  the  snffldency  of  tbe  plalntUTs 
petition. 

Conceding  for  the  purpose  of  this  case  tliat 
the  ordinance  is  InTalML  as  charged,  still  we 
think  the  petition  not  sufficient  to  entitle  the 
plaintiff  to  the  relief  aifted.  It  will  not  be 
questioned  that  an  Injunction  should  not  Is- 
sue, where  there  la  a  plain  and  adequate 
remedy  at  law,  and  the  real  question  Is,  has 
tbe  plaintiff,  according  to  the  allegations  of 
his  petition,  a  1^1  remedy  which  is  ade- 
quate and  sufficient  for  the  protection  of  his 
rights?  If  the  ordinance  Is  Invalid,  as  Is 
claimed  by  him,  that  Is  a  defmse  which  can 
be  Interposed  In  any  case  that  may  be  in- 
stituted against  him.  If  he  should  be  prose- 
cuted for  a  violation  of  the  ordinance.  If  the 
ordinance  Is  invalid,  this  would  be  a  complete 
defense,  and  we  are  unable  to  see  wherein 
the  plaintiff  could  suffer  the  irreparable  in- 
Jury  claimed  by  him.  The  legality  or  Illegal- 
ity of  the  ordinance  is  purely  a  quratlon  of 
law,  which  It  Is  competent  for  a  court  In  a 
proceeding  at  law  to  decide.  We  cannot  as- 
sume that  the  courts,  where  the  question  Is 
properly  presented,  will  not  decide  It  correctly. 
A  court  of  equity  will  not  restrain  a  prosecu- 
tion at  law.  when  the  question  Is  the  same 
at  law  as  In  equity.  Golden  &  Co.  v.  City  of 
Outbrle,  8  Okl.  128,  41  Paa  360;  Walladc  v. 
Society.  67  N.  T.  23.  The  contention  of  plain- 
tiff Is  that,  if  the  ordinance  Is  void,  its  enforce- 
ment should  be  restrained  by  Injunction,  and 
the  principal  ground  relied  upon  by  him  for 
the  Injunction  la  the  alleged  Illegality  of  the 
ordinance.  It  Is  well  settled  by  a  number 
of  well  considered  cas^  that  as  a  general 
rule  an  Injuuctlon  will  not  lie  to  restrain 
prosecutions  under  a  municipal  ordinance  ujh- 
on  the  mere  grouiid  of  Iti  allied  lllefallty. 
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for  the  reastm  that  tbe  party  proceeded 
against  thereunder  has  a  complete  remedy 
at  law,  because  he  can  avail  himself  of  such 
ill^allty  as  a  l^al  defense  In  prosecutlonB 
therenndu.  Poyer  v.  Village  of  Des  Plalnes, 
20  III.  App.  80;  Levy  v.  City  of  Shrevefwrt, 
27  La.  Ann.  e30  ;  City  of  Denv^  v.  Beede 
(Colo.  Sup.)  64  Paa  624;  Dill.  Mun.  Coip. 
Sfi  006,  908.  note;  High  on  Inj.  (2d  Ed.)  fi 
1241;  Modem  Law  of  Municipal  Corp.  vol. 
2,  8  1623. 

It  is  argued  by  plaintiff  in  error  that  be 
has  no  adequate  remedy— that  the  lll^lity 
of  the  ordinance  might  be  tested  by  habeas 
corpus  proceeding;  but  before  tbis  remedy 
could  be  Invoked  plaintiff  must  first  be  humil- 
iated by  incarceration  in  the  county  JaiL  By 
this  argument  It  Is  apparent  that  counsel  is 
asking  the  court  to  assume  that  the  plaintiff 
not  only  intends  to  violate  the  ordinance, 
but  that  the  court  that  may  try  tbe  case  will 
not  pro[>erly  decide  the  law.  If  tiie  position 
of  the  plaintiff  In  error  is  correct,  that  the  or- 
dinance is  Invalid,  then  he  cannot  be  punished 
for  violation  of  it ;  and  we  must  assume  that 
the  courts  will  so  dedde.  If  the  ordinance  is 
valid,  and  the  plaintiff  is  guilty  of  violating 
it,  then  he  should  be  punished,  and  he  would 
have  no  cause  for  complaint,  no  matter  what 
hardships  might  be  occasioned.  If  the  plain- 
tiff chooses  to  take  chances  on  ultimately 
defeating  tbe  ordinance  on  the  grounds  of 
Its  Invalidity,  that  Is  no  reason  for  interfer- 
ence by  injunction.  Our  attentlcm  has  been 
directed  to  cases  that  hold  that  an  Injunction 
will  lie  to  restrain  action  under  a  void  city 
ordinance.  Upon  an  examination  of  the  au- 
thorities cited.  It  will  be  found  that  tbe  In- 
jured party  would  not  only  not  have  an  ade- 
quate remedy  at  law,  but  tbe  enforcement  of 
the  void  ordinance  would  reeult  In  irrepa- 
rable injury.  We  do  not  desire  to  be  under- 
stood as  holding  that  no  case  could  be  pre- 
sented in  which  an  Injunction  should  be  al- 
lowed restraining  the  enforcement  of  a  void 
ordinance,  but  as  before  suKOSted,  we  can- 
not assume  In  this  case  that  the  plaintiff 
will  violate  the  ordinance,  and  that,  if  he 
should,  the  court  in  which  he  may  be  tried 
for  its  violation  will  not  hold  it  invalid.  If 
that  question  should  be  raised;  nor  can  we 
assume  that  the  def^danta  will  confiscate 
and  destroy  the  property  of  plaintiff  as  al- 
lied, for  there  is  nothing  In  the  ordinance 
complained  of  which  would  Justly  any  sndi 
conclusion.  We  do  not  desire  to  be  under- 
stood as  holding  that  the  ordinance  com- 
plained of  is  invalid,  as  we  think  It  unnec- 
essary at  this  time,  for  the  pncpoM  ct  tbSa 
case,  to  decide  that  questiou. 

The  judgment  of  the  district  court  sustain- 
ing the  demnrrer,  dissolving  tbe  temporary 
Injunction,  and  assessing  the  costs  to  plain- 
tiff in  evrot,  is  affirmed,  with  costs  to  plain- 
tiff In  error.  All  the  Jnstlcea  concurring,  ex- 
c^t  GILLETTS^  J„  who  tried  the  cue  be- 
low, not  iltttng. 
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DAVIS  at  aL  T.  nTZMAURIOE. 

(Bapnme  Court  Of  Oklahoma.  Sept  8»  1906.) 

APPKAL—RbVIKW— OONTUCTINa  Btidkhob. 

Wber«  the  teatimoiiy  given  on  the  trial  vt 
a  case  ia  conflicting,  this  court  will  not  attempt 
to  detennine  the  weight  to  be  given  to  the  same. 

[Ed.  Note. — For  casea  in  point,  see  vol.  8, 
Gent.  INg.  Appeal  and  Bnm,  }  888S.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Noble  Conntsr; 
before  Justice  Bayard  T.  Hainer. 

Action  by  T.  J.  Fltzmaorlce  against  A.  A. 
DaTls  and  others.  Ja^^meat  tot  plaintift, 
and  defendants  bring  error.  Affirmed. 

Doyle  A  McOraw  and  Cowley  &  Johnson, 
tat  plttlntiflB  in  enor.  J.  W.  Quick,  for  de- 
fendant In  error. 

GILLBTTB,  J.  Thla  action  was  brought 
In  the  district  court  of  Noble  county  by  the 
defendant  Id  error,  to  recover  and  quiet  the 
title  to  four  cntaln  lots  in  the  city  of  Per- 
ry, OkL  Hie  petition  alleges  the  deed  to 
haTe  been  procnred  from  the  plaintiff  by 
one  of  the  defendants  by  fraud  and  misrep- 
resentation, and  that  the  consideration  had 
wholly  failed,  which  consideration  wasadeed 
and  conveyance  to  plaintiff  of  the  territory 
ot  the  state  of  Kansas  in  and  to  a  certain 
patent  right,  which  territory  had  a  short 
time  previous  been  already  conveyed  to  an- 
other i>arty;  that  the  defendants  had  bought 
an  interest  In  said  property  with  knowledge 
of  the  fraud;  and  that  during  all  the  time 
the  plaintiff  was  the  owner  and  In  possession 
of  the  property;  and  that  this  particular 
property  was  not  described  in  the  deed  con- 
veying the  same,  because  of  the  fact  that 
said  deed  did  not  show  the  Mock  in  which 
Hie  lots  in  question  were  situated.  The 
plaintiffs  In  error  answered,  alleging  that  the 
defendant  A.  A.  Davis,  to  whom  said  deed 
was  made,  went  Into  possession  of  said  prem- 
laes  at  the  date  of  said  deed,  and  remained 
in  possession  up  to  the  time  of  making  the 
conveyance  to  the  other  defendants  S.  D. 
and  B.  H.  Davis;  that  there  was  no  failure 
ot  consideration  in  the  conveyance  of  de- 
fendant In  error,  FItsmaurice,  to  the  plaintiff 
In  error  A.  A.  Davis;  that  said  Davis  paid 
therefor  the  sum  of  9300.  $S0  in  cash  and 
$250  in  shaft  locks,  articles  manufactured 
under  said  patent,  which  consideration  had 
never  been  returned.  The  defendants  B.  D. 
Davis  and  B.  M.  Davis  filed  In  said  cause  a 
cross-petition,  charging  that  there  was  a 
clerical  error  on  the  part  of  the  notary  draft- 
ing eald  deed;  that  the  description  therein 
was  defective  in  not  mentioning  and  setting 
forth  the  blo<A  In  which  said  lots  were  lo- 
cated, and  they  pray  a  reformatitm  and  cor- 
rection of  the  same  In  that  respect  The 
reply  was  a  general  denial,  denying  all  the 
allegations  In  the  answer  inconsistent  with 
like  statonents  of  the  petition.  The  deed  of 
territory  under  said  patent  was  tandoed 


back.  On  the  issue  so  joined  the  case  was 
tried  to  Hie  court  without  the  intervention  of 
a  Jury,  and  Judgment  rendered  quieting  the 
title  to  the  propwty  in  the  plalntlfl.  Fits- 
ma  urice,  and  requiring  him  to  pay  into  court 
for  the  benefit  of  dtf  endants  the  sum  ai 
I6&60;  found  by  the  court  to  have  been  re- 
celved  19  Fitunaurlce  from  A.  A.  Davia; 
960  of  the  above  amount  having  been  fur- 
nished to  Eltamaurice  by  Darla  to  enable 
Um  to  start  badness  in  Ot»  state  ct  Kansas, 
and  $8JfO  was  for  money  received  by  plain- 
tiff on  the  sale  of  IK  shaft  locks,  which  had 
also  been  fnmlsbed  by  Davis,  ttie  unsold 
shaft  locks  having  been  returned  by  plain- 
tiff to  defmdants. 

No  brief  has  been  filed  in  tills  court  by  the 
defendant  In  error,  and  the  brief  at  plaln- 
tlfl In  errw  iwesents  no  question  for  the 
detnminatton  of  this  court,  other  than  that 
the  Judgment  of  the  conrt  belew  was  not 
supported  a  ^t^nderance  ef  the  testi- 
mony, or.  In  other  words,  what  weight  and 
effect  shall  be  given  to  cotaln  parts  of  the 
evidence?  The  testimony  ia  conflicting  upon 
every  proposition  presented.  This  court  lias 
too  often  declared,  to  require  citatton,  that 
it  is  not  Its  province  to  weigh  conflicting 
testimony  and  measure  thereby  the  correct- 
ness of  the  Judgment  of  the  court  below. 
The  trial  court  with  the  witnesses  and  par- 
ties before,  it  lias  the  better  opportunity  to 
weigh  and  give  credence  to  testimony. 

Following  this  oft-repeated  determination, 
the  Judgment  of  the  trial  court  must  be  af- 
firmed, with  coets.  All  the  Justices  con- 
curring, axceipt  HAINBR.  J.,  who  iveslded  In 
the  court  btiow,  not  sitting. 


GARRBTSON  v.  WITHBBSFOON  et  al. 
(Supreme  Court  of  Oklahoma.   Sept  6,  1908.) 

L  APPEAIt-ReCOBD— BSVIBW  OF  BVIDENCE. 

Assignments  of  mat  whldi  necessitate  a 
review  or  consideratltm  tii  the  evidence  will  not 
be  considered  by  this  court  unless  die  record 
affirmatively  shows  all  the  evidence  taken  npon 
the  trial  Is  incladed  therein. 
2.  Cakghxation  or  InarBiTHBRTS  —  Whih 

Gbamtbd— Rehbdt  at  La.w. 

Where  there  is  an  entire  want  of  oonsidera- 
tion  for  a  note  and  mortgage,  and  the  mortgage 
as  recorded  constitutes  a  cloud  upon  the  title 
to  reel  property,  and  the  facts  proved  tend  to 
taint  the  transaction  with  fraud,  keld,  that  such 
condition  is  sufficient  occasion  for  Invoking  the 
eqoltable  remedy  of  cancellation ;  and  held,  fur- 
ther, that  under  such  circumstances  a  court 
will  exercise  Its  equitable  jurlsdictiim  to  order 
a  surrender  of  the  noto  ana  decree  cancellation 
of  the  mortgage,  irrespective  of  any  question  of 
other  remedies  at  law. 

[Bd.  Note. — For  cases  in  point,  see  vol.  8, 
C^t  Dig.  Cancellation  of  Inatruments,  If 
1-12.] 

(SyllahDS  by  the  Court) 

Brror  from  District  Court,  Rog^  Mills 
County;  before  Justice  O.  F.  Irwin. 

Action  by  William  D.  Witherspoon  and 
Lou  r.  Wlthwspoui  against  N.  P.  Oarrelson. 
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Judgment  for  plaintiffs,  and  defendant  brings 
error.  Affirmed. 

a«orge  8.  Oreen,  for  plaintiff  In  wror. 
Welt;  &  HarrlBon,  for  defendants  in  error. 

PANOOAST,  J.  This  was  an  action  to  can- 
a  note  and  mortgage  executed  defend- 
ants In  error  to  plalndff  In  error.  Tbe  peti- 
tion, among  other  tblngs,  chained  defendant 
below  witb  receipt  of  tbe  Instnunoits.  and 
alleged  the  money  tbr  which  tbe  same  were 
glren  bad  never  bem  transmitted  to  flie  plain* 
tura  or  rectired  1^  them,  and  that  tbe  note 
and  mortgage  bad  not  been  assigned  or 
transferred  bj  the  defendant  Tbe  answer 
admitted  rec^t  of  the  Instruments,  denied 
the  agency  as  to  defti^nt  of  tbe  Intermed- 
iator who  n^tlated  tbe  loan,  denied  that 
tbe  note  and  mortgage  wa«  malted  to  plain- 
tiff In  error  <witb  tbe  understanding  be  would 
mall  draft  to  tbe  mortgagors  for  tiie  amount 
of  tbe  loan,  and  alibied  an  aaslgnmait  of 
tbe  Instruments  <m  tbe  day  of  their  receipt, 
which  assignment  tbe  r^ly  denied.  Upon 
tbe  Issues  thus  Joined  a  trial  was  bad  to  the 
court  Judgment  was  rendered  for  surroi- 
der  of  tbe  note  and  cancellation  of  the  mort* 
gage.  From  this  judgment  plaintiff  in  er- 
ror has  appealed,  and  assigns  for  grounds  of 
rerersal  certain  erroro  arising  on  the  erl- 
dence,  and  also  that  the  Judgment  was  "con- 
trar7  to  law." 

There  Is  nowhere  In  the  record  befm  us  a 
recitation  to  the  effect  that  all  of  the  erl* 
dence  tatoi  upon  the  trial  Is  Included  there- 
in, nor  does  tbe  record  itself  sbow  that  ancb 
is  the  fact;  and,  as  this  court  has  many  times 
held,  unless  a  case-made  contains  snch  a  reci- 
tation, asdgnments  of  error  wblcb  necessi- 
tate a  reriew  or  consideration  of  the  evi- 
dence win  not  be  omsidered  on  appeal.  Ez- 
eudlne  v.  Goldstine,  14  OkL  100,  77  Paa  45; 
Frame  t.  Byel,  14  OkL  BSO,  79  Pac.  97;  Ra- 
galns  et  al.  t.  Gelser  Ufg.  Co.,  10  OkL  644, 
68  Pac.  687;  Pierce  t.  Bt^elkemeler,  10  OkL 
808,  61  Pac.  1047,  and  many  others.  This 
court  will  not,  therefoi^e,  undertake  -to  de- 
termine such  assignments  of  error  as  would, 
tgr  their  consideration,  InTOlve  an  examina- 
tion of  tbe  evidence  In  tbe  record. 

Plaintiff  in  error  attach  tbe  Judgment  In 
this  case  under  tbe  general  assertion  that  It 
is  contrary  to  law,  and  in  bis  brief  ad- 
dresses himself  particularly  to  tbe  proposi- 
tion that  tbe  trial  court  was  without  Jurisdic- 
tion, Inasmuch  as  tiie  plaintiff  below  had  a 
plain  and  adequate  remedy  at  law.  The 
cases  In  which  a  court  of  equity  exercises  its 
Jurisdiction  to  decree  surrender  and  cancella- 
tion of  written  Instrumento  are  in  general 
where  tbe  Instrument  has  been  obtained  by 


fraud,  where  a  defense  exists,  wblcb  could 
be  cognizable  only  in  a  court  of  equity, 
where  the  Inetnunent  Is  negotiable,  and  by 
the  transfer  the  transferee  may  acquire  rights 
wblcb  tbe  Orst  holder  did  not  possess,  and 
where  the  Instrument  Is  a  cloud  upon  tbe  title 
of  the  plaintiff,  to  real  estate.  6  Cyc  286  et 
seq.;  Venice  v.  Woodruff,  62  N.  T.  467,  20 
Am.  K^.  49S.  In  this  case,  apart  from  any 
question  of  fraud,  it  would  seem,  in  the  light 
of  authorities  carrying  weight  In  this  ]n- 
risdictlon,  that  upon  nonperformance  by  tbe 
defendant,  even  without  the  additional  ground 
that  tbe  recorded  mortgage  constituted  a 
cloud  on  plaintiffs'  title  to  the  property,  the 
aid  of  a  court  of  equity  was  proper  to  be  In- 
voked to  obtain  surrender  of  the  note  and 
cancellation  of  the  mortgage.  6  Cyc.  288; 
Grand  Haven  v.  Grand  Haven  WaterworlM 
Co.  (Mich.)  57  N.  W.  1075 ;  Kirliy  v.  Harrison, 
2  Ohio  St.  3^.  59  Am.  Dec.  677;  Angus  r. 
Craven.  132  Cal.  691,  64  Pac.  1091.  And, 
while  it  is  the  general  mie  that  a  contract 
or  conveyance  which  Is  improvident  or  based 
on  an  Inadequate  consideration  will  not  be 
set  aside  for  these  reasons  alone,  yet  cer- 
tainly, where  as  in  the  case  at  bar  there  Is 
not  only  nonperformance  and  clouding  of 
title,  but  an  entire  want  of  consideration, 
and  proof  of  such  facts  as  furnishes  in  It- 
self convincing  evidence  of  fraud,  this  court 
will  not  hesitate  to  deem  such  condition  a 
sufficient  occasion  for  invoking  the  equitable 
remedy  of  cancellation.  In  such  a  case,  the 
exercise  of  equitable  Jurisdiction  Is  not  de- 
pendent upon  tbe  Inadequacy  of  tbe  legal 
remedy,  but  rescission  and  cancellation  may 
be  sought  irrespective  of  any  question  of  a 
remedy  at  law.  6  Cyc.  291;  John  Hancdck 
Hut  U  Ins.  Co.  V.  Dick,  114  Mich.  337,  72 
N.  W.  179,  43  U  R.  A.  568;  Ranney  v.  War- 
ren, 13  Hun  (N.  T.)  11;  Holden  t.  Hoyt,  184 
Mass.  181. 

The  trial  court  has  found  the  note  and 
mortgage  to  be  without  consideration  and 
void,  and  such  finding,  under  the  condition 
of  the  record  as  it  exists  now,  will  not  be 
Inquired  into  or  disturbed  by  this  court  Tbe 
facts  proved  and  proper  to  be  considered  by 
the  court  show,  not  only  a  failure  of  consid- 
eration, but  entire  want  thereof,  and  circum- 
stances attending  the  transaction — failure  of 
the  mortgagee  to  transmit  the  money  after 
receipt  of  the  papers,  the  attempted  assign* 
ment  before  a  maturity  of  the  note,  and  the 
long,  unexplained  delay — ere  certainty  suffl- 
cient  upon  which  to  base  a  finding  of  a  lac£ 
of  good  faith  amounting  to  constmcflve  fraud. 

The  Judgment  is  affirmed. 

IRWIN,  J.,  who  tried  tin  case  below,  not 
sitting.   All  tbe  other  Justices  concurring 
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KRUO  T.  HENDRICKS. 

(Snpreme  Court  of  Washington.  Jan.  10^ 
1006.) 

Bboksbs— Action  fob  Comhibbionb. 

In  an  action  for  broker's  services,  evldenoe 
held  to  sustain  a  Sndinz  that  plaintiff  had  not 
establiahled,  by  &  prepiuiaeranca  of  the  eridenoet 
that  &  contract  existed  between  him  and  de- 
fendant for  the  nle  of  the  propert?  In  Question. 

Appeal  firom  Superior  Conr^  Stevens  Comi- 
ty;  D,  H.  Gcnrer,  Judge. 

Action  by  August  Erog  against  Blmw 
Hendri<^  Froip  a- Judgment  In  favor  of  de- 
fendant, plaintiff  appeals.  Affirmed. 

Geo.  A.  Allen  and  W.  B.  Jackson,  for  ap- 
pelant O.  A.  Manti,  for  reiipondent 

PER  CURIAM.  This  suit  vras  brougbt 
to  recoTw  the  anm  of  9825  alleged  to  be  due 
the  plaintiff  from  defendant  as  a  commission 
for  services  of  the  former  ai  a  real  estate 
broker.  The  cause  was  tried  by  the  court 
without  a  jury,  and  Judgment  was  rendered 
for  the  defendant^  dismissing  the  action,  from 
which  Judgment  the  plaintiff  has  appealed. 

The  only  question  involved  In  the  case  Is 
one  of  fact  The  trial  court  found  that  ap- 
pellant had  not  established,  by  a  preponder- 
ance  of  the  evidence,  that  a  contract  exist* 
ed  between  the  parties  by  which  appellant 
was  authorized  to  negotiate  a  sale  at  the 
time  he  claims  to  have  rendered  the  services 
for  which  he  seeks  to  recover.  We  have  read 
the  statement  of  facts,  and  are  satisfied  that 
the  court's  finding  is  fully  sustained  by  the 
evidence.  There  was  conflict  In  the  testi- 
mony. Appellant  alone  testified  that  there 
was  any  contract  In  existence  at  the  time  re- 
spondent sold  his  ranch.  He  was  contradict- 
ed by  respondent,  and  two  other  witnesses 
also  testified  as  to  admissions  or  statements 
made  by  appellant  to  the  effect  that  be  did 
Dot  have  the  property  listed  at  the  time. 
Under  such  evidence  we  shall  not  say  that 
the  trial  court  erred  in  holding  that  the 
weight  of  the  testimony  was  with  respondent 

The  Judgment  Is  affirmed. 


JOHANSEN  V.  MULLIGAN. 
(Snpreme  Coort  of  Washington.  Jan.  6,  1906.) 

1.  Fish— Tkaps—Locatioh— Statutes. 

Sess.  Laws  1005,  c.  140,  p.  254,  f  1,  re- 

Jiairing  a  lateral  passageway  of  at  least  900 
eet  between  all  fish  traps,  means  that  every 
trap  mast  be  so  located  toat  there  stiall  be  no 
other  trap  within  a  distance  of  900  feet  lateral- 
ly therefrom ;  and  a  trap  was  not  properly  lo- 
cated where  a  parallelogram,  formed  by  lines 
900  feet  long  projected  at  right  adgles  to  the 
ends  of  the  trap  and  lines  connecting  the  same 
drawn  parallel  to  the  course  of  the  trap  900  feet 
on  either  side  thereof,  intersected  traps  previous- 
ly located,  though  the  trap  la  question  did  not 
intersect  similar  parallelograms  of  the  prior 
traps. 

2.  iNjtiNcnoii  —  Fbotectton    or  Fishist 
RroHTB. 

The  owner  of  a  fish  trap  Is  entitlad  to  an  In- 
Junction  restraining  tiie  maintenance  of  an- 
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other  trap,  unlawfully  located  and  which  takes 
fish  that,  but  for  Its  existence,  would  have  been 
taken  liy  plaintiff's  trap. 

Appeal  ftom  SuperlOT  Court  Fadfle  Coun- 
ty; A.  B.  Rice,  Judge. 

Action  Ai^usta  J<aian8en  against  M. 
liulligaiL  From  a  Judgment  In  favor  of 
defendant  plaintiff  appeals.  Reversed. 

McBrlde,  Btratton  &  Dalton,  for  appellant 
B.  F.  Houston  and  T.  W.  Hammond,  for 

respondent 

HADLBY,  J.  This  action  Involves  a  dis- 
pute concerning  the  lateral  passageway  be- 
tween fish  trap  locations.  The  traps  are 
located  in  the  waters  of  Baker's  Bay,  near 
the  mouth  of  the  Columbia  river.  The  plain- 
tiff contends  that  the  defendant's  trap  en- 
croaches upon  her  own  location,  and  also 
upon  that  of  another.  She  has  brought  this 
action  to  enjoin  defendant  from  maintaining 
his  trap  at  its  present  location.  The  relative 
location  of  the  traps  mentioned  In  the  com- 
plaint  may  be  Illustrated  tqr  the  following 
diagram: 


.  The  heavy  dark  line  numbered  429  repre- 
sents the  plaintiff's  trap,  that  one  numbered 
781  represents  the  defendant's  location,  and 
the  one  numbered  382  represents  the  location 
of  one  Soderland.  Traps  429  and  382  were 
located  prior*  to  781,  the  de'fendant's  trap. 
The  following  appears  in  defendant's  an- 
swer: "Defendant  however,  admits  that  if 
base  lines  were  drawn  at  right  angles  with 
the  general  course  of  defendant's  said  trap 
No.  781,  and  intersecting  the  ends  thereof, 
such  base  lines  produced  on  the  side  towards 
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plaintiff's  trap  No.  420  would  cut  aald  trap 
Na  ^  at  a  distance  of  from  700  to  878  feet 
In  other  words,  tfals  defendant  baa  allow- 
ed an  area  In  the  form  of  a  rectangle  bav- 
1ns  a  total  length  of  1,800  feet,  being  000 
feet  on  each  side  of  the  trap  and  the  length 
of  the  trap  pins  30  feet  on  each  end  In 
width,  as  Incident  to  each  of  said  traps  420 
and  382,  which  were  the  traps  first  originally 
established,  within  which  area  defendant 
has  not  located  or  attempted  to  locate  a 
new  trap;  bnt  If  the  court  Bhonid  hold  It  to 
be  the  law  that  there  must  be  allowed,  as 
incident  to  the  trap  last  established,  another 
and  further  lateral  passageway  in  the  form 
of  a  rectangle  1,800  feet  in  length,  being  900 
feet  on  each  side  of  the  trap  and  the  length 
of  the  new  trap  In  width,  as  Incident  to  the 
new  trap,  within  which  area  no  part  of  any 
trap  previously  established  might  lawfully 
be,  then  defendant  has  not  allowed  such  a 
lateral  area  for  his  trap  No.  781  on  the 
side  thereof  towards  plalntUf's  trap  No.  429." 
From  the  foregoing  It  will  be  seen  that  the 
only  question  raised  Is  whether  there  Is  a 
lawful  lateral  passageway  between  defend- 
ant's trap  781  and  [daintlflrs  trap  429.  The 
trial  court  overruled  a  demurrer  to  defend- 
ant's answer,  and  the  plaintiff  having  elect- 
ed to  stand  upon  her  demurrer,  and  having 
refused  to  plead  farther,  Judgment  was  en- 
tered dlsmisBlttg  the  action.  The  plaintiff 
has  appealed. 

It  is  provided  in  section  1,  c.  140,  p.  264, 
of  the  Session  Laws  of  190Q,  as  follows: 
"There  shall  be  an  end  passageway  of  at 
least  thirty  feet,  and  a  lateral  passageway 
of  at  least  nine  hundred  feet  between  all 
pound  nets,  traps,  weirs,  fish  wheels,  or  other 
fixed  appliances  hereafter  constructed  and 
placed  within  the  waters  of  the  Columbia 
river  and  Its  tributaries."  Such  had  also 
been  the  law  since  1803.  The  contention  In 
this  case  Is  as  to  the  application  that  shall 
be  made  of  that  statute  to  the  locations 
above  described.  It  Is  the  contention  of 
respondent  that  the  only  lateral  passage- 
way to  be  considered  is  that  Incident  to  ap- 
pellant's trap,  deidgnat»d  In  the  space  con- 
tained within  the  parallelt^ram  formed 
the  two  base  lines  drawn  at  right  angles  to 
the  general  dlrectlni  of  her  trap  429,  pro- 
duced 900  feet  on  either  side  of  the  trap, 
and  by  the  two  lines  connecting  the  same, 
drawn  parallel  to  the  course  of  the  trap  000 
feet  on  either  side  thereof,  as  indicated  In 
the  diagram.  The  same  oontratlon  Is  made 
as  to  location  382,  with  reference  to  which 
a  similar  paralVelogram  Is  dra^n  In  the  dia- 
gram. It  Is  urged  that  neither  420  mur 
382  can  complain  of  the  location  of  any 
subsequent  trap  which  falls  entirely  without 
those  parallelograms,  as  It  wlU  be  seen  Is 
true  of  respondent's  trap  781.  It  will  be 
farther  observed,  however,  that  a  similar 
parallelogram  drawn  with  reference  to  781 


Includes  portions  of  traps  420  and  382.  Re- 
spondent argues  that,  although  the  lural- 
lelogram  that  would  under  ordinary  dr- 
cumstances  be  allowed  to  him  by  law  cuts 
the  other  locatlona,  yet  that  it  Is  hia  mis- 
fortune, due  to  his  being  the  subsequent 
locator,  and  that  the  other  locators  cannot 
complain,  since  he  is  not  In  their  territory. 
When  the  L^lslature  said  "there  shall  be 
*  *  *  a  lateral  passage  way  of  at  least 
nine  hundred  feet  between  all  *  *  * 
traps  *  ♦  •, "  what  did  it  mean?  Did 
it  mean  that  such  passageway  and  measure- 
ment shall  be  considered  only  with  reference 
to  two  traps  whose  general  directions  are 
parallel,  and  whose  lateral  directions  are 
therefore  both  facing  or  In  front  of  each 
other?  Did  It  mean  that,  when  a  trap  is  so 
located  that  it  nowhere  crosses  the  plane 
which  extends  laterally  from  another  and 
prior  trap  and  witliin  000  feet  of  It,  there  Is 
no  lateral  passageway  between  the  two? 

Respondent's  position  Is  that  It  was  simply 
Intended  to  accord  to  each  trap,  as  Incident 
to  It,  an  unobstructed  parallelogram  1,800 
feet  In  length,  extending  900  feet  laterally 
on  either  side  of  it,  and  that  no  further  or 
other  rights  appertaining  to  lateral  passage- 
ways are  to  be  considered.  This,  he  says, 
is  true  of  the  prior  locator.  But  he  contends 
that  the  subsequent  locator  may  locate  any- 
where without  the  parallelogram  of  the  for- 
mer trap,  and  without  reference  to  his  lateral 
distance  from  such  former  trap.  This,  we 
think,  is  clearly  unsupported  by  the  statute. 
The  lateral  distance  of  000  feet  Is  an  In- 
cident to  the  subsequently  located  trap,  and 
must  be  observed.  There  Is  as  certainly  ft 
lateral  direction  incident  to  the  new  trap  as 
there  Is  to  the  older  one,  and  we  think  the 
statute  requires,  as  plainly  as  simple  Anglo- 
Saxon  words  can  express  it,  that  every  trap 
shall  be  so  located  that  there  shall  be  no 
other  trap  within  a  distance  of  000  feet  lata- 
ally  therefrom.  These  Is  a  4pace  between 
appellanl^s  and  respondent's  traps.  That 
tpace  constitutes  a  passageway  between  the 
two  traps.  It  Is  lateral  to  reqtcmdenf  a  trap, 
and  Is  therefore  Its  lateral  pasaageway.  All 
traps  must  have  a  lateral  passageway  of  at 
least  000  feet,  whereas  respcmdent^s  has 
less.  It  l8  contended  that,  to  detomlne  the 
location  of  the  lateral  passageway  between 
two  traps,  measnremflnta  must  be  made  at 
right  angles  from  Uxe  prior  trap  tmly.  There 
Is  nothing  In  the  statute  that  warranta  this 
contention.  The  statute  In  no  way  Indicates 
that  a  sabflequ«it  locator  shall  not  make 
similar  measurements  from  his  own  tr^ 
in  mrder  to  determine  If  anottier  existing  trap 
comes  within  a  distance  of  000  feet  measured 
laterally  from  his  own.  Indeed,  we  think 
tlie  manifest  purpose  of  the  statnto  cannot 
be  met  without  bis  observance  of  such 
measurement  for  It  clearly  means  tint  there 
must  be  a  distance  of  000  feet  between  all 
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traps  laterally  conaldered  from  either  one. 
It  Is  ai^ed  that  the  Legislature  of  1899  pro- 
vided a  method  for  measuring  end  passage- 
ways,  which  required  the  measurements  to 
be  made  with  reference  to  prior  existing 
traps.  While  that  Is  trne,  yet  It  has  never 
provided  any  such  method  for  detennlnlng 
lateral  paasageways  and  distances.  Appel- 
ant cites  the  case  of  Point  Roberta  Fish 
Co.  T.  George  A  Barker  Co.,  28  Wash.  200, 
68  Pac.  438.  The  case  is  dted  as  showing 
that  the  court  determined  the  passageway 
by  measurements  with  reference  to  the  prior 
trap.  The  court  simply  attempted  to  fol- 
low the  method  designated  in  the  statate, 
which  was  complex  and  difficult  to  apply. 
That  method  was  repealed  at  the  session  of 
1906.  But,  whatever  methods  the  Legisla- 
ture may  have  adopted  for  determining  end 
passageways,  it  has  never  designated  any 
particular  method  for  determining  lateral 
distances  and  passageways.  We  see  nothing 
in  the  above  case,  or  in  any  others  cited, 
to  suNKfft  respondent's  view  that  he  is  not 
required  to  measure  laterally  from  his  own 
trap  to  determine  If  he  is  within  900  feet 
of  another.  Since  less  than  that  distance  ln> 
terrenes  laterally  between  his  and  appel- 
lanfa  traps,  both  traps  cannot  lawfully  be 
maintained.  Respondent's  trap,  being  the 
newer  one.  Is  therefore  the  unlawful  one. 

Beapondent's  answer  admits  that  his  trap 
has  cangbt  salmon  that  would  otherwise, 
and  bat  for  the  existence  of  his  trap,  have 
been  caught  by  the  appellantfs  trap;  and  It 
Is  also  admitted  that  nndb  will  continue  to 
be  the  case  In  the  tatnre,  If  respondenf  a  trap 
Is  maintained  at  its  in'esent  location.  Un- 
der  the  previous  decisions  of  this  court  ap- 
pellant l8  therefore  entitled  to  maintain 
this  action  to  enjoin  the  maintmance  of 
req;>ondent*s  trap  at  Its  present  location. 
What  may  have  been  tba  pciiey  or  purpose 
of  tbB  Leglilatore  In  requiring  these  paa- 
sageways  Is  ImmateriaL  Appellant  argues 
tliat,  with  refermce  to  the  waters  ta  Baker's 
Bay  and  the  Oolunibla  rlvor.  It  was  for  the 
purpose  of  giTing  a  greater  number  of  flab 
an  oivorttmlty  to  escape  the  traps  and 
proceed  the  rtver  to  qiawn,  thereby  pt^ 
petuatlng  a  greater  number  of  flah  for  future 
years.  Tbe  additional  argument  might  be 
applied  to  Pnget  Bound,  that  the  larg«  pas- 
sageways there  required  were  Intended  to 
sore  the  pnipoaes  al  navigation.  But  wha^ 
ever  may  have  be^  the  purpose  was  a  mat- 
ter of  IflglslatlTe  policy,  and  tbe  duty  of  the 
oonrta  Is  to  see  ttat  tbe  requlremmts  aro 
observed. 

Tbe  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  Instmctltnia  to  vacate  the 
Judgment  and  enter  an  <wder  sustaining  tbe 
duaurrer  to  the  answw. 

MOUNT,  O.  J.,  and  OBOW,  BOOT,  and 
DUNBAB,  JJn  concur. 


COOK  V.  STIMSON  MILL  CO. 
(Snpreme  Court  of  Washington.  Jan.  S,  1906.) 
L  BriDxitci  —  Ofikion  Svidenot  —  Cfnm- 

TEKOT  or  WlTRBSSIS. 

A  bmtonan  of  ■omethlnc  over  21,^  years' 
experience  and  a  fireman  of  about  the  same  ex- 
perience are  not  qualified  as  ezi^rts  to  esti- 
mate the  speed  of  a  losing  train  at  tlie  time 
it  was  wrecked,  based  on  their  observation  of 
the  conditions  somrandlng  the  wreck. 
2.  Saub— Faois  FouoHe  Basis  ot  Opim- 

lON. 

The  opinion  of  a  witness  as  to  the  speed  of 
a  train  at  the  time  ft  was  wrecked  by  running 
into  cattle  on  the  track,  based  wholly  on  bii 
observations  of  the  conditions  surroimding  tbe 
wreck,  and  without  taking  hito  effect  the  facts 
attending  on  the  operadon  ot  the  train  at  the 
time  it  stmck  the  cattle  as  to  whether  an  ef- 
fort was  made  to  stop  the  train  or  whether  it 
was  thrown  full  speed  ahead,  and  whether  all 
the  trucks  I^t  the  track  at  the  same  time,  war 
inadmissible. 

8.  AiTEAi>-SuBaiqTJENT  Afpxals  — LAW  ov 

THE  OASa. 

Where  there  la  snbstantiallT  no  difference 
in  the  facts  ^sclosed  at  two  truils  of  a  caase, 
the  opinion  of  the  Supreme  Court  on  appeal 
from  the  Judgment  rendered  at  the  former  trial 
is  tlis  law  of  tbe  ease  as  to  all  QuestionB  there- 
in decided. 

Appeal  from  Siqterior  Oonrt,  8nc^mlrii 
County;  George  A  Joiner,  Judge. 

Action  by  Charles  Cook,  as  guardian  of 
Joseph  Ooc^  a  mlnw,  against  Uie  Stlmstm 
Mill  Company.  From  a  Judgment  ^  plain- 
tiff, d^ndant  appeato.  Reversed. 

See  78  Pac.  89. 

Graves,  Palmer,  Brown  &  Murphy  and 
Robert  A  Hulbert,  for  appellant  Oooley  ft 
Horan,  for  respondent 

BITDKIN,  J.  This  Is  an  action  to  recover 
damages  for  pemmal  Injuries  suffered  by 
Joseph  Cook,  a  minor,  while  riding  on  one 
of  the  defendant's  logging  trains.  The  case 
was  before  this  court  on  a  former  appeal, 
and  will  be  found  r^rted  In  86  Wash.  86, 
78  Pac.  88.  We  deem  it  sufficient  to  say.  In 
addition  to  the  statement  of  the  case  contain- 
ed In  tbe  former  opinion,  that  one  of  the 
grounds  of  negligence  charged  was  that  the 
train  was  muning  at  an  unuaually  high  and 
dangerous  rate  of  speed  at  the  time  of  the 
accident  to  wit,  at  the  rate  of  40  miles  per 
hour.  The  philntlff  had  Judgment  below* 
and  the  defendant  appeals.  * 

At  the  time  of  the  accident  which  caused 
the  injury  complained  of  a  logging  train 
©Iterated  by  the  appellant  consisting  of  an 
ei^in^  tender,  and  eight  cars  loaded  with 
logs,  was  approaching  one  of  Its  camps.  As 
the  train  rounded  a  curve,  the  fireman,  who 
occupied  a  position  on  the  engine  toward 
the  Inside  of  the  curve,  discovered  some 
cattle  on  the  track  about  100  feet  ahead  ot 
the  train.  He  Immediately  sounded  tbe 
whistle,  and,  by  the  time  the  engineer  could 
see  the  cattle  from  his  position  on  the  ^glne 
toward  the  outside  of  tbe  curve,  the  train 
WBB  within  ^>out  a  rail's  length  of  them.  Be* 
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lieTlng  that  he  could  not  stop  the  train  before 
Bp'Iklng  the  cattle,  and  that  any  attempt  on 
his  part  to  do  so  would  result  In  piling  the 
logs  from  the  cars  on  top  of  the  engiue,  the 
engineer  threw  open  the  throttle  In  order 
to  strike  the  cattle  as  bard  as  possible,  deem- 
ing this  the  safest  and  best  course  under 
the  circumstances.  When,  or  soon  after,  the 
train  struck  tbe  cattle,  the  forward  trucks 
of  the  engine,  the  trucks  of  two  of  the  cars, 
and  one  of  the  trucks  of  a  third  car  left 
the  rallB.  The  engineer  kept  the  engine  mov- 
ing ahead  as  best  he  could,  to  prevent  the 
logs  from  piling  on  top  of  the  engine.  After 
tbe  train  had  proceeded  from  500  to  700  feet 
from  where  It  struck  the  cattle  It  stopped, 
and  the  logs  forced  the  tender  up  against  the 
engine  and  <'TU8hed  the  respondent's  foot  or 
leg,  causing  che  injury  which  constitutes  the 
subject-matter  of  this  controversy. 

One  of  the  controverted  questions  at  tbe 
trial  was  the  rate  of  speed  at  which  the 
train  was  moving  at  the  time  the  cattle 
^ere  discovered  on  the  track;  the  appellant 
claiming  that  the  train  was  running  from  12 
to  16  miles  an  iiour,  tbe  respondent  claim- 
ing that  tbe  rate  of  speed  was  much  higher. 
To  prove  the  rate  of  speed,  the  respondent 
called  two  witnesses,  neither  of  whom  was 
present  or  saw  the  accident.  Tbe  witness 
Frlermood  was-  In  the  employ  of  the  appel- 
lant for  about  eight  months  in  all.  How 
long  prior  to  the  ac<^ent  does  not  appear. 
His  experience  In  railroading  Is  stiown  by 
the  following  answer  to  a  question  propound- 
ed to  him :  "I  was  working  lo  the  shops  for 
a  while,  I  fired  engine  a  wblie,  and  I  was 
braking  a  while."  Between  tbe  time  of  the 
accident  and  tbe  second  trial  of  this  case 
the  witness  was  In  tbe  employ  of  tbe  North- 
ern Pacific  Railroad  Company  for  a  period  of 
about  2%  years  In  tbe  capacity  of  brakeman. 
Tbe  following  are  some  of  the  questions 
proponnded  to  this  witness  on  his  direct  «e> 
amlnatlon,  togethw  with  the  objections  theie> 
to,  the  conrt's  rulings,  and  the  answers  giv< 
en:  "Q.  What  was  tbe  condlttoi  that  you 
found  there  of  tbe  logs  upon  the  first  set  uf 
trucks  badE  of  tbe  engine!  A.  When  I  got 
down  Owre,  I  found  they  had  shifted  for* 
ward  and  shoved  the  tank  Into  tbe  cab,  and 
some  of  them  were  as  far  as  tbe  front  of  tbe 
engine.  Q.  How*  do  yon  mean?  A.  Shoved 
by  tbe  tank.  Q.  Pushed  right  by?  A.  Right 
1^  the  tank,  and  as  far  as  the  front  of  tbe 
engine.  Q.  What  would  that  indicate,  If 
anything,  as  to  the  speed  at  wtilch  the  train 
^88  going  previous  to  tbe  time  when  it  was 
stopped,  or  at  tbe  time  when  the  cattle  wwe 
■truck?  (Mr.  Oraves:  Objected  to  upon  the 
ground  that  the  witness  has  not  shown  him- 
self competent  to  answer  such  a  hypothetical 
question  or  give  an  oi^nloa  upon  those  facts. 
Ovm-uled.  D^endant  excepts.)  A.  It  looks 
to  me  like  the  speed  would  be  rather  swift 
down  there;  engine  started  suddenly  and  the 
logs  shifted  that  way.  Q.  From  tbe  condi- 
tions that  you  fonnd  existing  there  at  tbe 


time  when  you  went  down  to  the  wreck, 
tbe  distance  which  the  train  had  apparently 
run  after  striking  tbe  cattle,  and  tbe  gener- 
al condition  in  which  you  found  It,  could 
you  form  any  opinion  as  to  tbe  rate  of  speed 
at  which  that  train  was  running  when  it 
Jumped  the  track?  A.  Well,  I  should  think 
that —  (Mr.  Oraves:  Jnst  answer  'Yes*  or 
'No.*)  Q.  Tee;  as  to  whether  you  can  give 
an  optnioo.  A.  Yes,  sir;  I  can  give  an  opin- 
ion. Q.  What,  in  your  opinion,  was  the 
speed  at  which  that  train  was  running  at  tlie 
time  when  tbe  catUe  were  struck?  (Mr. 
Graves:  We  object  to  that,  may  It  please 
your  honor,  that  the  witness  baa  not  shown 
that  he  Is  in  any  manner  qnallQed  to  give 
an  opinion  upon  such  a  state  of  fact,  and 
that  his  opinion  would  be  entirely  valueless 
as  to  what  the  rate  of  speed  might  have  been. 
Overruled.  Defendant  excepts.)  A.  In  my 
opinion,  the  speed  was  about  80  miles  an 
hour.  Q.  Now,  in  your  opinion,  was  that  a 
safe  rate  of  speed  to  maintain  In  coming 
down  that  grade?  A.  No,  sir.  Q.  Would 
the  engineer  have  his  engine  under  control 
going  at  that  rate  of  speed?  A.  No,  sir;  not 
with  a  logging  train.  {Mr.  Graves:  We 
more  to  strike  out  this  last  answer  and  ques- 
tion the  witness  answered,  upon  tbe  some 
ground  as  our  objection  to  the  questtona 
above,  that  the  witness  is  not  competent  to 
express  an  opinion,  and  the  further  reason 
tliat  there  Is  no  one  would  be  competent  to 
express  an  opinion  from  such  facts  as  this 
witness  saw.  Tbe  Court:  Motion  denied. 
Defendant  excepts.)"  The  experience  of  the 
witness  Davis  was  about  tbe  same  as  that  of 
the  former,  excepting  that  he  was  a  fireman, 
instead  of  a  brakeman.  His  testimony  with 
the  objections  thereto  was  as  follows:  '*Q. 
Wbat,  in  your  Judgment,  was  the  rate  of 
speed  at  which  that  train  was  running  when 
It  Jumped  tbe  track?  (Objected  to  upon  tbe 
ground  that  the  witness  Is  not  competent, 
and  tbere  are  no  facts  In  the  case  or  stated 
in  the  question  tliat  would  enable  a  witness 
to  form  an  opinion  that  would  be  of  any 
value  as  evidence  in  this  case.  Overruled. 
Defendant  excepts.)  A.  I  should  think  30  or 
89  milee  on  hour." 

It  seems  to  ns  that  tbe  foregoing  testi- 
mony was  IncompetCTt  and  should  have  been 
excluded.  It  elth«  requires  no  expert  knowI> 
edge  to  enable  one  to  draw  an  Inference  as 
to  tbe  rate  of  speed  of  a  train  from  the 
conditions  surrounding  a  wreift  caused  by 
it,  or  tbe  wltaesses  In  tills  case  wwe  not 
shown  to  possess  such  expert  knowledge 
In  tbe  tuxmer  case  any  inference  to  be  drawn 
was  for  tbe  Jury  alone  and  the  testimony 
would  be  Incompetent  In  tbe  latter  case  the 
witnesses  themselves  were  Incompetent  and 
their  testimony  should  have  been  excluded. 
Furthermore,  all  the  conditions  attending 
upon  the  stopping  of  the  trains  were  not 
known  to  the  witnesses,  nor  were  they  on- 
bodied  in  the  questions  propounded  to  thtm. 
Whether  an  effort  was  made  to  stop  tbe  train. 
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or  whetlier  it  was  tbrown  full  speed  ahead, 
and  whether  all  the  trucks  left  the  track  at 
the  same  time,  would  necessarily  have  an 
Important  bearing  on  the  wreckage  produced 
by  the  stoppage  of  the  train,  and  yet  these 
facts  were  wholly  unknown  to  the  witnesses 
and  were  not  taken  Into  consideration  by 
them  in  forming  the  expert  opinion.  The 
question  here  Involved  was  not  the  rate  of 
speed  of  a  train  which,  a  witness  sees  In  mo- 
tion and  has  an  opportunity  to  observe,  nor 
the  distance  In  which  a  train  may  be  stopped 
under  ordinary  conditions,  nor  any  other  ques- 
tion relating  to  the  ordinary  operation  of 
trains,  or  the  duties  of  trainmen,  with  which 
railroad  men  are  presumed  to  be  familiar. 
The  conditions  were  abnormal  and  unusual, 
and  It  certainly  cannot  be  said  that  a  few 
months*  experience  around  a  logging  camp, 
or  a  couple  of  years*  experience  in  braking  or 
firing  of  Itself  qualifies  one  to  express  an 
opinion  In  such  a  case.  If  expert  testimony  is 
competent  at  all  to  establish  the  rate  of  speed 
in  a  case  like  this,  such  testimony  must  come 
from  witnesses  whose  knowledge  Is  derived 
from  the  observance  of  similar  wrecks  under 
similar  circumstances,  where  the  witnesses 
are  familiar  wltli  tbe  causes  wlilcb  produced 
t^em. 

In  Northern  Pac.  R,  Co.  v.  Hayes,  87  Fed. 
131,  30  C.  C.  A.  576,  the  trial  court  permit- 
ted a  person  struck  by  a  train  to  state  his 
opinion  as  to  the  rate  of  speed  of  the  train 
which  struck  him  at  the  time  of  the  accident.  | 
The  Circuit  Court  of  Appeals  held  that  this 
was  error,  saying:  "The  speed  of  the  train  i 
which  backed  into  the  yard  that  night,  and  { 
wbicb  struck  the  ptalntifiF,  was  a  material 
question  at  Issue,  and  much  disputed  on  the 
trial.  The  ptalntiCF  did  not  see  the  train  at 
alL  He  was  walking  in  the  same  direction, 
ahead  of  It,  and  was  struck  In  the  back,  and 
thrown,  be  thinks,  20  or  30  feet;  and  he  says 
be  was  never  stmck  by  a  train  before  In 
tbftt  way.  and  bad  notblng  to  Juigo  of  as 
to  tbc  q  leed,  except  that  one  blow.  Nevertbe- 
leas  be  was  allowed,  against  tbe  defaidanfs 
objection,  to  give  bis  opinion  of  the  speed  of 
tbe  train,  which  be  says  was  very  fast,  and, 
be  would  judge,  between  15  and  20  miles  an 
bonr.  We  think  this  waa  errw.  He  was 
stmply  guessing  at  tbe  distance  he  was 
thrown,  and  from  this,  and  from  tbe  force 
of  tbe  blow  on  bis  abonlder,  be  guessed  at 
tbe  speed  of  tbe  train.  It  can  hardly  be 
asBoined  that,  the  Jury  would  not  be  in- 
fluenced in  any  degree  by  such  testimony. 
Indeed,  tbe  very  fact  that  it  was  held  com- 
petent, and  permitted  to  be  given  to  tbe  Jury, 
would  naturally  be  tak«i  by  tban'  aa  a  war- 
rant that  some  credit  might  or  Bboald  be 
given  to  an  opinion  ao  poorly  founded.  It 
Is  elemoitary  tbat  tbe  admission  of  111^1 
evidence  over  objection  necessltatea  a  rever- 
aal.  Waldron  v.  Waldron,  15S  V.  S.  880,  15 
Bnpw  Ct.  88S,  88  L.  Bd.  458,  and  cases  cited. 
In  order  tbat  the  court  may  not  disturb  a 


judgment  for  error,  it  should  appear  beyond  a 
doubt  that  the  error  complained  of  did  not  and 
could  not  have  prejudiced  tbe  rights  of  tbe 
party  objecting.  Railroad  Co.  v.  O'Reilly, 
158  U.  S.  337,  15  Sup.  Ct  830,  39  L.  Ed. 
1006."  And  yet  It  would  seem  tbat  a  person 
struck  by  a  moving  train  could  form  as  ac- 
curate an  opinion  aa  to  the  rate  of  speed  as 
the  witnesses  In  this  case  who  simply  view- 
ed the  wreck.  In  Hellyer  v.  People  (111.)  58 
N.  E.  245,  it  was  held  error  to  permit  physi- 
cians to  testify  as  to  whether  certain  In- 
juries could  have  been  inflicted  by  a  rail- 
road train  running  at  the  rate  of  35  miles  per 
hour.  Id  Chicago  &  A.  R.  Co.  v.  Lewondow- 
sk!  (111.)  60  N.  E.  497,  It  was  held  Improper 
to  permit  railroad  men  or  others  to  testis 
that  a  person  could  or  could  not  be  struck  by 
a  freight  train  running  at  the  rate  of  25  or 
30  miles  per  hour  and  survive.  In  the  former 
case  the  court  said:  "The  subject  of  the  pro- 
posed Inquiry  was  a  matter  of  common  obser- 
vation, upon  which  the  lay  or  uneducated  mind 
is  capable  of  forming  a  correct  Judgment  In 
regard  to  such  matters  experts  are  not  per- 
mitted to  state  their  conclusions.  In  ques- 
tions of  science  their  opinions  are  received, 
for  in  such  questions  scientific  men  have 
superior  knowledge,  and  generally  think  alike; 
Xot  so  In  mattes  of  common  knowledge. 
Railroad  Co.  v.  Kello^,  94  V.  S.  409,  24 
L.  Ed.  256.  'Whenever  the  subject-matter 
of  inquiry  Is  of  such  a  character  that  it 
may  be  presumed  to  lie  within  the  com- 
mon experience  of  all  men  of  common  educa: 
tlon  moving  In  tbe  ordinary  walks  of  life,  the 
rule  is  that  the  opinions  of  ex[>erts  are  in- 
admissible, as  tbe  jury  are  snpiwsed  In  all 
such  matters  to  be  entirely  competent  to  draw 
the  necessary  inferences  from  the  facts  testi- 
fied of  by  tbe  witnesses.*  Rog.  Exp.  Test.  S  8; 
Railway  Co.  v.  Webb,  142  III.  404,  82  N.  SI 
627.  As  a  general  rule,  the  opinions  of  wit- 
nesses are  not  to  be  received  In  evidence  mere- 
ly because  such  witnesses  may  have  bad  some 
experience,  or  greater  opportunities  of  obser- 
vation than  others,  imless  such  opinions  relate 
to  matters  of  skill  and  science.  Robertson 
V.  Start;  15  N.  H.  109;  Marshall  v.  Insurance 
Ca,  7  Fost  157;  Insurance  Co.  v.  Harmer^ 
2  Oblo  St.  452,  59  Am.  Dec.  684;  People  T. 
Bodlne,  1  Denio,  281;  Westlake  t.  Insurance 
Co.,  14  Barb.  206;  Smith  v.  Gugerty,  4  Borb. 
614;  Folkes  v.  Cbudd,  3  Doug.  157;  1  Smltta, 
Lead.  Cas.  (&tb  Am.  Ed.)  680;  Daniels  t. 
Mwher,  2  MIcb.  188."  In  Brlgga  v.  Mlnneap- 
oUb  St.  By.  Ca,  62  Minn.  36,  63  N.  W. 
1019,  the  court  aaym:  "Conrts  bare  gone 
far  enough  in  subjecting  life,  llber^,  and 
property  to  the  mere  apeculatlve  opinions  of 
men  claiming  to  bo  experts,  and  we  are  not 
disposed  to  extend  the  rule  into  tbe  field  of 
mere  hypothetical  conjecture,  which.  In  tbe 
case  like  tbe  present,  must  necessarily  have 
been  so  uncertain  and  unreliable  as  to  be 
purely  conjectural,  and  utterly  unsafe  for 
either  court  or  Jury  to  adopt"   See,  also^ 
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the  following  casai:  Hopper  t.  Empire  City 
Snbwfv  Co.  (Sup.)  79  K.  T.  Snpp.  909;  Onl- 
bertson  t.  Metropolitan  St  Ry.  Co.  {Mo.  Sop.) 
86  8.  W.  840;  Smltb  t.  MiimeapoliB  St  Ry. 
Co.  (Minn.)  97  N.  W.  881;  Mammerbei^  t. 
T.  Street  By.  Co.,  62  Mo.  App.  666 ;  Koetalw 
T  N.  Y.  Steam  Co.  (Sup.)  76  N.  T.  Snppw  597. 

All  the  other  errors  dlscnssed  were  before 
thlB  court  on  the  former  appeal.  There  !■ 
sabstantlally  no  dlfTerence  In  the  facta  dis- 
closed at  the  two  hearings,  and  the  former 
opinion  baa  therefore  become  the  law  of  the 
case  as  to  all  questions  there  decided. 

For  the  OTor  in  the  admission  of  testimony, 
the  jndgmoit  it  rersrsed  and  a  new  trial 
ordered. 

MOUNT,  a  J.,  and  HADLBY,  FULLER- 
TON,  CROW,  and  DUNBAR,  JJ.,  concur. 
ROOT,  J.,  havlag  been  of  oonnsel,  did  not 
•    participate  herein. 


CLAMBEY  T.  CORLISS  et  aL 
(Supreme  Court  of  Washington.  Jan.  5,  1906.) 
MoBTGAGB— Release  ajid  DiscHABaB—SuEB- 

TTSHIP  AOBEEMENTS  —  PSQCAST  OBUOA' 
TI0K8. 

Where  plaintiff,  punnant  to  agreement  ad- 
Tatuxd  to  defaadant  and  a  corporatloD  a  single 
■am  of  money,  part  of  which  was  aiqplled  to  the 
discharge  of  liens  on  lands  owned  by  defendant, 
nnd  another  part  was  paid  Into  the  corporation's 
ii-eaaury  to  aid  It  In  carrying  on  Ita  bnslneu, 
and  farther  transferred  to  defendant  certain 
■haree  of  stock,  all  in  considerati<m  of  the  de- 
livery to  plBintiff  of  first  mortgage  bonds  of  the 
corporation  and  the  execution  by  defendant  of  a 
mortgage  to  secnre  such  bonds,  the  mortgage 
executed  by  defendant  waa  an  original  primary 
•ecnrlty  for  the  r^ayment  to  plaintiff  of  the 
money  furnished  by  htm,  and  the  payment  to  him 
of  the  value  of  the  stock  transferred  to  defend- 
ant, and  waa  not  a  mere  surety  obligation  to 
secure  the  debt  of  the  corporation  to  plaintltt. 

Appeal  from  Superior  Conrt,  Island  Coun- 
ty ;  Geo.  C.  Hatch,  Judge. 

Action  by  A.  H.  Clambey  against  Jennie 
Corliss  and  others.  From  a  jadgment  In  fa- 
Tor  of  plaintUE,  drfoidant  named  appeals. 
Affirmed. 

George  McKay,  far  aj^Uant  S.  S.  Lang- 
land  and  8.  D.  King,  tor  reqxmdent 

HADLEY,  J.  This  action  was  Instituted 
to  forecloee  a  mortgage  upon  real  eatate. 
<hie  of  the  defendants,  Jennie  Oorlles,  Intor^ 
posed  a  defmse.  She  became  the  bolder  of 
the  mor^aged  land  by  virtue  of  a  quitclaim 
deed  executed  by  the  mortgagor  subsequent 
to  the  giving  of  the  mortgage.  In  her  answer 
she  avers  that  the  plaintiff  baa  relMsed  and 
discharged  the  mortgage.  The  cause  was  tried 
upon  an  agreed  statemoit  of  facts,  which 
■bowed  that  on  April  24, 1902,  tbe  plalnUfl  In 
the  action  and  the  defendants  C.  W.  Corliss 
and  the  Patentee's  Mannfacturlng  Company, 
a  corporation,  entered  Into  a  tripartite  writ- 
ten agreement  By  the  terms  of  that  agree- 
ment the  plalntur  agreed  and  promised  to  pay 
tD  the  other  two  parties  to  tbe  agreement 


the  sum  of  $0,200,  of  which  sum  the  agree- 
ment states  $1,000  waa  to  be  paid  to  one 
Cantrell  for  a  purpose  spedfled,  but  not  stat- 
ing on  whose  account  or  for  whose  obliga- 
tion it  was  to  be  so  paid.  It  was  also  ^>eci- 
fled  that  such  portion  of  the  $S,200  as  should 
be  necessary  for  the  porpoae  should  be 
applied  to  the  discharge  of  all  liens  or 
claims  against  certain  lands  of  said  G.  W. 
Corliss.  All  of  the  balance  of  tbe  $0,200  waa 
to  be  paid  Into  the  treasury  of  said  Paten- 
tee's Manufacturing  Company  to  carry  on  Its 
work  of  manufacturing.  The  agreement  also 
provided  that  the  plaintiff  should  assign  to 
said  C.  W.  Corliss  all  of  plaintiff's  8to(dc  in 
the  Snoqualmle  Boom  Company.  In  consid- 
eration of  the  plalntUTs  part  of  said  agree- 
ment, viz.,  the  payment  of  the  $0,200,  and  the 
asslgnmrat  to  said  Corliss  of  the  stodc.  tbe 
corporation  agreed  to  Issue  bonds  in  the  sum 
of  $10,000,  secured  by  a  first  mortgage  on  all 
Its  proper^,  and  that  It  wonld  deliver  to  tbe 
plalntifl  bonds  In  the  sum  of  $6,00a  Said 
Corliss  also  agreed  that  to  secure  said  $6, 
000  of  bonds,  be  would  execute  a  mortgage  to 
plaintiff  upon  certeln  land,  and  would  also 
assign  to  him  06,000  shares  of  the  capitel 
stock  of  aaid  corporation.  Said  agreement 
waa  fnlly  carried  Into  effect  and  the  mort- 
gage given  by  Corliss  in  purauance  of  the  agree- 
ment is  the  one  now  sought  to  be  foreclosed. 
Thereafter  the  said  corporation  was  insolvent 
and  unable  to  meet  Ita  obligations,  and  It  en- 
tered into  an  agreement  with  creditors.  In- 
cluding tbe  plaintiff,  whereby  it  transferred 
all  Its  property  to  one  Campbell,  as  trustee. 
In  pursuance  of  the  trust  arrangement  the 
trustee  sold  tiie  property  and  distributed  tbe 
proceeds  as  provided  In  the  agreement  The 
trastee  paid  to  plaintiff  $898.70,  to  be  applied 
upon  the  Indebtedneut  represented  by  said 
bonds.  It  la  stipulated  that  no  release  of  tbe 
mortgage  In  suit  waa  ever  demanded,  and 
that  no  release  bas  ever  been  made,  miless 
tbe  facta  agreed  upon  amount  in  law  to  a  re* 
lease.  Tbe  conrt  found  that  $146l68  was 
paid  t7  the  trustee  to  nnsecored  creditors, 
and  that  as  tbe  plalntUf  has  an  Interest  In 
tbe  company's  first  moptgag^  vpoa  all  Its  as- 
sets seoarfng  ttw  bonds  to  tbe  extent  of 
six-tenths  thereof,  that  portion  of  said  last- 
named  sum  should,  therefore,  have  beoi  ap- 
plied to  reduce  tbe  amount  of  plaintUFii 
claim  as  secured  by  tbe  mOirtgacB  In  salt; 
and  It  was  accordingly  so  reduced.  The 
plaintiff  waa  awarded  foredosnre  tot  Hm 
unpaid  balance,  according  to  the  terms  of  the 
mortgage.  The  defendant  Jamie  OorUss  has 
appealed. 

Appellant  In  her  answer  almply  alleges 
that  the  plaintiff  has  released  and  discharged 
the  mortgage.  No  other  afflrmatlTe  alloca- 
tion appears  In  the  answer.  She  does  not 
contend  that  any  release  was  ever  entored  of 
record,  or  that  any  other  direct  and  specific 
release  was  made  between  tbe  parties.  Ha 
contention  Is  that  the  mortgage  waa  glvoi  as 
a  collateral  or  surety  obllgatian  only,  to 
secure  tbe  debt  of  another  owing  to  the 
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plaintiff,  and  tbat  she,  a>  the  holder  of  the 
land,  Is  entitled  to  urge  the  release  of  the 
mortgage  as  a  surety  obligation  through 
operation  of  law,  hy  reasm  of  certain  acts  of 
the  mortgagee  done  with  the  omsent  of  the 
principal  debtor.  The  facts  iQKm  which  she 
bases  her  claim  that  the  mortgage  has  been 
released  are  not  pleaded  In  hw  answer.  In- 
asmuch as  sbe.se^  to  raise  the  question  of 
niretyshlp,  the  respondent  snggeets  that  she 
tMS  not  sofilclently  brought  that  mattw  Into 
tbe  Issues  made  the  pleadings.  In  view  of 
the  statutory  prorlslon  foimd  In  sectlmi  S707» 
Ballingw's  Ann.  Codes  ft  St,  It  might  be  so 
argued;  but  as  ttie  case  was  tried  upon  an 
agreed  statement  of  facts,  we  shall  eliminate 
Uiat  subject  from  our  discussion  of  the  case. 
AK>ellant  In  her  argument  concedes  that  the 
questlonB  raised  by  her  are  reducible  to  one^ 
Tlz.:  Was  the  plalntUTs  mortgage  dischar- 
ged by  reason  of  the  facta?  Her  contention 
la  tbat  the  mortgage  given  by  Gorllas,  her 
grantor,  was  only  a  surety  obligation  given 
to  secure  the  debt  of  the  Patentee's  Manu- 
facturing Company.  She  urges  tbat  the 
transfer  of  the  assets  of  tbat  insolvent  cor- 
pmration  to  a  trustee,  the  subsequent  sale 
thereof,  and  the  application  of  tbe  proceeds 
upon  the  debt  secured  by  its  mortgage,  with- 
out foreclosure  of  the  latter,  shonld  be  held 
to  have  discharged  the  mortgage  in  suit 
She  does  not  allege,  and  It  is  not  shown,  that 
the  sale  of  the  assets  was  not  for  reasonable 
value,  or  tbat  she  has  been  injured  by  a  sale 
for  an  inadequate  som.  She  only  contends 
that  the  mortgage  Is  a  surety  contract,  and 
that  the  contractual  relatione  have  been  so 
modified  and  changed  that  the  surety  has 
been  released.  From  the  stipulated  facts  we 
do  not  think  it  should  be  held  that  the  mort- 
gage sustained  the  mere  relation  of  a  surety 
to  the  original  transaction.  Tbe  written 
agreement  which  led  to  the  making  of  this 
mortgage  states  that  It  was  made  with  both 
the  manufacturing  company  and  Corliss,  and 
no  reference  is  made  to  tbe  former  as  a  prin- 
cipal or  tbe  latter  as  a  mere  surety.  It  Is 
drawn  In  form  as  an  ordinary  Joint  agree- 
ment, malElng  no  distinction  as  to  the  obliga- 
tion of  one  from  the  other.  It  recites  tliat 
the  plaintiff  agreed  to  pay  to  l>oth  parties, 
not  to  the  company  only,  f5,200.  More  than 
that,  It  spedQcaily  recites  that  a  part  of  the 
money,  the  amount  not  speclfled,  should  be 
used  to  pay  liens  and  claims  against  the 
land  of  Corliss.  Tbat  was  a  direct  consid- 
eration moving  to  Corliss  and  for  his  benefit 
It  also  recites  that  tbe  respondent  should 
assign  certain  boom  company  sto<&  to  Corliss. 
With  these  specified  considerations  moving 
to  Corliss,  he  agreed  to  and  did  execute  the 
mortgage  in  suit  The  respondent's  relation 
to  the  matter  was  simply  tbat  he  agreed  to 
pay  and  did  pay  to  both  the  other  parties 
IS^iOO,  and  he  also  assigned  the  boom  com- 
pany's stock  to  CorllBS.  It  was  to  respond- 
•nt  a  slniEle  and  entire  transaction,  and  he 
was  to  receive  and  did  receive  In  retun  for 
what  he  paid  and  assigned,  bonds  of  the 


corporatlcm  in  tbe  face  sum  of  $6,000,  secured 
by  the  company's  mortgage  on  its  assets,  and 
by  the  CcvllBS  mortgage  on  this  land.  We, 
tHerefore;  think  the  Coribut  mortg{«e  was  not 
collateral  to  tbe  otiiw,  and  that  it  was  not 
Intended  as  mere  surety  for  the  other,  but 
tbat  It  was  as  modi  primary  security  to  re- 
QMudent  as  waa  the  company's  mortage. 
There  were  idmply  two  nufftgages  glrai 
dUferoit  parties  to  secure  tbe  same  thing, 
via.,  the  payment  of  tba  mon^  fumhdied 
1^  reapondent  and  the  value  of  tbe  assigned 
boom  company^  atocfe.  Both  nxntgagorfl 
were  benefldally  Interested  in  the  thing 
secured.  The  ctftnpaiv'a  mortgage  secured 
$4,000,  In  addition  to  the  $6,000  held  by  re- 
npooAent;  but  the  Corliss  mortgage  secured 
nothing  but  tbe  $6,000,  which  he  agreed  to 
secure,  and  whlidi  amount  the  agreement 
says  was  to  be  paid  to  both  him  and  the 
cconpany.  Neither  mortgage  was  coIlateraU 
but  each  was  ordinal,  since  it  was  made  In 
consideration  of  a  benefit  and  advantage 
peculiar  to  the  mortgagor.  Steams  on  Law 
of  Suretyship,  {  39. 

Since  we  view  the  relations  of  the  parties 
as  above  stated.  It  Is  unnecessary  for  us  to 
discuss  other  questions  relating  to  the  de- 
fense of  snretyehlp,  which  have  been  dis- 
cussed in  appellant's  brief.  We  think  it  was 
not  ertot  to  decree  foreclosure  of  the  mort- 
gage, and  Ihe  Judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  FDLLBBTON,  CROW, 
RUDEIN,  and  D0NBAB,  JJ^  concur. 


DOWNS  FARMERS'  WARBHOUSE  ASS'N 

V.  PIONEER  MUT.  INS.  ASS'N. 
(Supreme  Court  of  Washiogton.  Jan.  S,  1006.) 

L  APPEAI.  —  STATSmST  OF  FA0]9>— SlGHA- 
TUBE  BT  JUOOB. 

Ballinger's  Ann.  Godia  &  St  I  S0S8.  pro- 
vides that,  if  no  amendment  to  a  proposed  state- 
ment of  facts  be  served  within  a  specified  time, 
it  shall  be  deemed  agreed  to,  and  Bhall  be  citi- 
fied by  thejndge  at  Uie  instanoe  of  either  jwrQr ; 
and  Sees.  I<aWB  1901,  p.  77»  c.  67, 1  2;  provides 
that  any  Judge  of  the  superior  court  who  shall 
have  heard  any  canse  tn  any  county  out  of  Us 
district  may  decide  the  same  In  any  county  in 
the  state,  aeld  that,  where  a  cause  was  med 
before  a  visiting  Judge  and  no  amendments 
were  proposed  to  a  proposed  statement  of  facts. 
It  was  proper  for  the  judge  to  certify  it  while 
in  his  own  county  and  wltDont  the  Judicial  dis- 
trict where  trial  was  bad. 

2L  iNSTTBAHCa  —  FZBB  LOSS  —  SUBBOQATIOll— 

InsuBED's  InABUJTT  TO  AssioN  Cause  or 

Action. 

Where  Insured,  in  a  ^re  poiicy  providing 
for  an  assignment  to  insurer  of  any  cause  of 
action  for  a  loss  by  fire,  agreed  by  contract 
with  a  railroad  company  to  relieve  it  from  lia- 
bility for  any  damage  to  insured's  building 
from  fire  set  by  sparlu,  etc..  Insured  could  not 
recover  <m  the  poficy  for  a  loss  resulting  from 
fire  set  by  sparks  escaping  from  a  locomotivt 
of  the  raUroad  company. 

Appeal  from  Superior  Court;  Lincoln  Ooun* 
ty ;  W.  O.  Chapman,  Jodgb 

Action  by  the  Downs  Farmers*  WarehouM 
AsBOdatlfm  against  the  PUueer  Matual  inrar- 
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ance  Association.  From  a  Judgment  In  faTor 
of  plalutiflf  defoidant  appeals.  Reversed. 

H.  T.  Granger,  for  appellant  Martin  & 
Grant;  tor  respondent 

CROW,  J.  This  actlcoi  was  commeued  by 
the  Downs  Farmers'  Wardurase  Assoclatlou, 
a  corporation.  req>ondent  against  tlie  Pio- 
neer Mntaal  Insorance  Association,  a  corpwa- 
tlon,  appellant,  to  recover  tbe  sum  of  f2.000, 
upon  a  Are  Insnrance  policy  Issued  by  appel- 
lant upon  a  certain  warebonse  and  contents 
on  tbe  line  of  tbe  Oreat  Nortbem  Railway, 
at  Downs,  In  Lincoln  county,  wbldb  was  total- 
ly destroyed  by  fire  m  June  6,  1901.  Tbe 
complaint  was  In  the  usual  form  tor  an  actiim 
upon  a  fire  insurance  policy.  Appellant,  as 
an  afllrmatiTe  defense,  allesed  that  said  poli- 
cy contained  tbe  following  condition:  "If 
this  association  shall  claim  that  tbe  flre  was 
caused  by  tbe  act  or  n^lect  of  aiv  person 
or  corporation,  private  or  municipal,  tbis  as- 
sociation shall,  on  payment  of  the  loss,  be 
subrogated  to  tbe  ertent  of  such  payment  to 
all  rl^t  of  recovery  by  the  member  for  tbe 
loss  resulting  Uierefrom,  and  such  right  ehall 
be  assigned  to  this  fuwodatimi  by  Uie  member 
on  receiving  sucb  payment"  That  subse- 
quent to  the  Issuance  of  said  policy,  and  prior 
to  the  date  of  said  fire,  respondent  entered 
Into  a  certain  written  contract  with  the  Great 
Northern  Railway  Company,  tor  a  license  to 
enter  upon  and  occupy  tbe  premises  upon 
which  said  warehouse  was  located,  whlcb 
said  contract  In  part  pro\*ded  as  follows: 
"In  ctmslderatlon  of  tbe  premises,  said  party 
of  tbe  second  part  does  hereby  consent  and 
agree  to  and  with  tbe  said  party  of  the  first 
part  that  it  will  forever  protect,  save  harm- 
less and  Indemnify  said  first  party  trom  all 
damages  or  liability  whatsoevo:  wblcb  shall 
or  may  be  during  tbe  existence  of  this  agree- 
ment, caused  by  or  result  from  tiie  Mgbt^ 
Ing  of  horses  or  other  animals  of  aald  second 
party  or  belonging  to  any  Qtbec  person  while 
uiKm  said  premises,  by  locomotives  or  cars, 
fire,  coal  or  sparks  escaping  or  being  scat- 
tered from  the  engines  or  trains  of  said  first 
party  while  being  operated  on  Its  main  spur 
or  side  tracks,  in  hauling  CTipty  or  loaded 
cars  to  and  from  said  premises  above  de-' 
scribed,  or  from  engines  on  tradES  passing 
said  premises  on  said  main  or  side  tracks, 
and  for  said  consideration  said  party  of  tbe 
second  part  does  further  consent  and  agree  to 
defend  and  save  harmless  said  first  party 
from  all  suits,  codbs,  dam^es  and  expenses, 
which  may  or  shall  be  brought  on  account  of 
or  result  from  fire  caused  by  sparks  or  coal 
escaping  or  being  scattered  from  the  engines 
and  trains  of  the  first  party  while  operating  Us 
main  or  side  tracks  to,  by  or  from  said  prem- 
ises." That  the  party  of  the  first  part  in  said 
contract  mentioned,  was  tbe  Great  Northern 
Railway  Company,  and  the  party  of  the  second 
part  was  respondent  That  the  fire  whlcb 
caused  the  destruction  of  said  warehouse  was 
caused  by  the  act  of  the  Great  Northmi  Rail* 


way  Company  by  reason  of  sparks  from  an  en- 
gine operated  by  It  falling  upon  and  igniting 
said  building.  That  In  Its  proof  of  loss  re- 
spondent stated,  under  oath,  that  said  fire  was 
BO  caused,  and  that  by  reason  of  the  contract 
between  respondent  and  said  railway  com- 
pany respondent  has  been  prevented  from  as- 
slgQing  to  appellant  any  right.of  action  whlcb 
It  might  otherwise  have  against  said  rail- 
way company  for  damages  arlsli^  out  of  said 
fire,  and  appellant  has  been  derived  of  Its 
right  to  be  subrogated  to  such  right  of  action. 
Trial  was  had  before  the  court  and  a  Jury, 
and  upon  a  verdict  in  favor  of  respondmt 
final  Judgment  was  entered,  from  wblcb  this 
appeal  has  been  taken. 

Respondent  baa  moved  to  strike  the  state- 
ment of  facta,  for  the  reason  that  the  Judge 
who  certified  tbe  same  was  not  la  Lincoln 
county,  tbe  place  of  trial,  nor  in  the  Judicial 
district  of  which  said  county  is  a  part,  at  the 
time  of  making  bis  certlOcate.  In  support 
of  this  motion  respondent  cites  Prospectors' 
Development  Co.  v.  Brook,  SI  Wash.  187,  71 
Pac.  774,  in  wblcb  It  appears  that  tlie  re- 
spondent had  proposed  amendments  to  tbe 
appellant's  proposed  statement  of  facta  atta 
it  bad  been  filed  and  served.  Here  no  amend- 
ments were  proposed,  which  fact  differen- 
tiates this  case.  This  cause  was  tried  before 
Hon.  W.  O.  Chapman,  Judge  of  tbe  superior 
court  of  Pierce  county,  as  visiting  Judge  In 
Lincoln  county.  No  amendments  having  been 
proposed  to  appellant's  proposed  statement  of 
facts,  it  became  tbe  duty  of  tbe  trial  Judge 
to  certify  said  statement,  without  notice. 
Balllnger'B  Ann.  Codes  ft  St  1  6058.  This 
being  true.  It  was  not  necessary  for  tbe  re- 
spondent to  be  present  when  such  certificate 
was  made,  no  hearing  being  contemplated: 
hence,  said  statement  of  facts  was  properly 
certified  by  said  visiting  Judge  wbtle  in  his 
own  county.  Section  2,  c.  67,  Seas.  Laws 
1901,  p.  77.   The  motion  is  denied. 

After  the  evidence  of  appellant  and  respond- 
ent had  been  Introduced,  appellant  challen- 
ged its  sufficiency  and  moved  tbe  court  to 
direct  a  verdict  In  Its  favor.  This  motion 
was  denied,  and  appellant's  only  assignments 
of  error  are  that  tbe  court  erred  In  denying 
said  challenge  and  motion,  and  In  refusing 
a  new  trial.  These  assignments  of  error 
raise  but  one  question :  Was  the  evidence 
sufiiclent  to  sustain  the  verdict  rendered  or 
to  Justify  tbe  court  In  submitting  any  Issue 
of  fact  to  the  Jury?  After  a  careful  exami- 
nation of  the  entire  record,  we  conclude  tbe 
court  erred  In  refusing  to  sustain  such  chal- 
lenge. There  Is  no  dispute  but  that  tbe  pol- 
icy contained  tbe  clause  above  mentioned. 
The  undisputed  evidence  fully  sustains  the 
allegation  of  the  answer  to  tbe  effect  that 
respondent  entered  into  the  written  contract 
with  the  railway  company  as  pleaded  by 
appellant  In  its  first  letter  to  appellant, 
giving  notice  of  the  fire,  respondent  said: 
"Our  warehouse  burned  last  Monday  even- 
ing between  seven  and  eight  o'clock.  Caught 
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(torn  east-bound  passenger  train.  It  threw 
sparks  upon  the  roof."  Thereupon  appellant 
Immediately  sent  Its  r^resentatlre  to  Downs 
to  adjust  the  loss,  and  wrote  respondent, 
asking  Its  co-operation  In  a  joint  action 
against  the  railway  company  for  damages, 
and  also  Is  securing  evidence  to  support  sucb 
action.  Considerable  correspondence  took 
place  between  the  parties,  when  finally  the 
president  of  the  warehouse  association,  in 
a  letter  to  appellant,  Inclosed  what  purported 
to  be  a  written  copy  of  Its  contract  with  the 
railway  company.  This  copy,  made  by  said 
manager  hlms^f,  contained  the  Identical 
clause  pleaded  in  appellant's  answer.  On 
the  trial  there  was  some  contention  upon 
the  part  of  respondent  to  the  efTect  that  It 
had  not  entered  into  any  contract  with  the 
Great  Northern  Railway  Company,  but  the 
nndisputed  cTldence  sustained  appellant's  al- 
legation that  such  contract  was  made.  As 
the  evidence,  therefore,  shows  the  issuance 
of  the  policy  with  the  clause  above  mention- 
ed, and  that  respondent  afterwards  entered 
Into  said  contract  with  the  Oreat  Northern 
Railway  Company,  It  was  Impossible  for 
respondent  to  assign  to  appellant  any  valid 
claim  against  the  said  Oreat  Northern  Rail- 
way Company  for  damages  sustained  by  rea- 
son of  said  fire.  The  policy  provided  tbat, 
If  the  Insurance  association  should  claim 
the  fire  to  bave  been  caused  by  the  act  of  any 
other  person  or  corporation,  then,  on  pay- 
ment of  loss,  the  assured  should  assign  to 
said  Insurance  association  any  claim  against 
snch  other  person  or  corporation.  This  Is 
a  valuable  clause  in  the  policy,  and  one  which 
has  been  enforced  by  the  courts.  The  effect 
of  the  assured  releasing  tbe  railway  com- 
pany from  liability  was  to  put  Itself  lu  a 
position  where  it  could  not  comply  with  this 
subrogation  clause,  and  for  that  reason  the 
making  of  the  contract  with  the  railway 
company  invalidated  the  Insurance  policy 
In  tbe  event  of  loss  by  Are  caused  by  any 
act  of  the  railway  company.  This  destroy- 
ed a  valuable  right  given  to  the  insurance  as- 
sociation by  and  through  which  It  could  oth- 
erwise sue  the  railway  company  and  recoup 
Itself  for  the  loss  which  It  might  pay  to  the 
assured.  "An  insurance  company  which  has 
Indemnifled  the  owner  of  property  for  loss 
Incurred  by  him  is  entitled  to  all  the  means 
of  indemnity  which  the  latter  had  against 
the  party  primarily  liable,  to  the  extent  of 
the  payment,  and  it  may  therefore  bring 
and  control.  In  tbe  name  of  the  insured,  a 
suit  against  tbe  wrongdoer  who  has  occasion- 
ed the  loss."  4  Current  Law,  p.  220.  "When 
tbe  insured  covenants  tbat  on  receiving  pay- 
ment he  will  assign  to  the  company  any 
claims  he  may  have  against  any  one  wbose 
negligence  or  fault  may  have  caused  the  loss, 
refusal  of  the  Insured  to  mnke  tbe  assign- 
ment before  or  concurrent  with  tbe  payment 
Is  a  good  defense  to  a  suit"  2  May  on  In- 
mrance  (4th  Ed.)  |  464,  p.  10S6.  "Tbe  law 


Is  well  established  tbat  an  Insurance  com- 
pany which  has  been  compelled  to  pay,  or 
has  paid,  a  loss  covered  by  Its  [>ollcy,  has, 
after  sucb  payment,  a  right  of  action  against 
the  person  who  wrongfully  caused  the  fire 
and  loss  to  the  amount  sucb  Insurance  com- 
pany paid,  even  without  any  formal  assign- 
ment by  tbe  assured  of  bis  claim  against  the 
party  primarily  liable.  And  tbe  courts  have 
likewise  been  very  firm  In  supporting  the 
right  of  the  Insurance  company  to  bring  an 
action  In  the  name  of  the  assured,  and  will 
not  allow  the  latter  to  defeat  such  action 
even  by  a  release  or  discharge  ot  the  person 
by  whose  act  the  damage  was  occasioned.*' 
2  Wood  on  Fire  Insurance  {2d  Ed.)  (  500.  p. 
1085.  In  Kennedy  v.  Iowa  State  Ins.  Co. 
(Iowa)  91  N.  W.  831,  832,  the  Supreme  Court 
of  Iowa  said:  "Whether  an  insurance  com- 
pany, having  paid  a  loss  under  a  policy  Is- 
sued by  It,  is  entitled  by  subrogation  to  re- 
cover the  amount  paid  by  It  from  the  rail- 
way company  through  whose  negligence  the 
fire  occurred,  although  no  provision  Is  made 
for  it  In  the  policy,  we  are  not  called  upon  to 
determine.  It  was  competent  for  the  par- 
ties to  Incorporate  such  a  provision  In  the 
contract  of  Insurance,  and  tbat  was  done  In 
this  Instance.  Now,  of  course,  there  can  be 
no  such  thing  as  subrogation  where  the  party 
Insured  has  contracted  away  all  right  of  re- 
covery as  against  the  railroad  company,  and 
it  follows  In  reason  and  from  authority  that, 
where  It  appears  the  Insured  has  contracted 
away  tbe  right  of  tbe  Insurance  company  to 
subrogation  without  its  knowledge  and  con- 
sent, he  cannot  recover,  In  case  of  loss,  upon 
the  policy."  See,  also,  Sims  v.  Mutual  Fire 
Ins.  Co.  (Wis.)  77  N.  W.  908;  Bloomingdale  v. 
Columbia  Ins.  Co.  (Sup.)  84  N.  T.  Supp.  572. 

Some  contention  Is  made  by  the  respond- 
ent to  the  effect  that  it  did  not  know  of  this 
clause  In  the  policy,  as  Its  attention  was  not 
called  to  the  same  until  after  the  Are.  Re- 
spondent, however,  sued  upon  the  policy,  and 
in  Its  pleadings  failed  to  allege  such  want 
of  knowledge  or  any  fraudulent  act  on  the 
part  of  appellant.  A  contract  of  Insurance, 
with  or  without  such  a  clause,  Is  a  contract 
of  Indemnity.  Under  the  law,  an  insurance 
company,  upon  payment  of  the  loss,  would 
be  equitably  entitled  to  be  subrogated  to  all 
rights  of  an  assured  against  any  other  per- 
son causing  tbe  fire,  to  the  extent  of  sucb 
payment  by  the  Insurer.  Any  voluntary  act 
upon  the  part  of  the  assured  d^troying  such 
right  of  subrogation  should  relieve  tbe  In- 
surer from  liability.  We  are  unable  to  find 
any  conflict  In  the  evidence  sufficient  to  au- 
thorize the  submission  of  any  Issue  of  fact 
to  the  jury.  The  Jury  returned  a  verdict  In 
favor  of  respondent  Sucb  verdict  Is  not 
supported  by  the  evidence,  and  cannot  be  per- 
mitted to  stand.  Tb^  undisputed  evidence, 
much  of  it  In  written  form,  taken  In  con- 
nection with  conceded  facts,  constitutes  a 
complete  bar  to  any  right  of  recovery  on  the 
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part  of  respondent  There  waa  no  question 
for  the  jury.  It  was  simply  the  duty  of  the 
court  to  apply  the  law  to  undisputed  facta. 
The  challenge  to  the  sufficiency  of  the  evi- 
dence should  fasTe  been  sustained,  and  a  vet- 
diet  In  favor  of  appellant  should  have  been 
directed. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  enter  Jud^- 
mcQt  in  favor  of  appellant 

MOUNT,  0.  J.,  and  ROOT,  HADLBY,  rUL- 
LBBTON,  and  DUNBAB,  JJ^  concur. 


YAKTABBN  PUB.  GO.  t.  PAOIFia 
TRIBUNB  PUB.  CO. 
{Supreme  Court  of  WaBbington.   Jan.  6,  1906.) 

Affbal.— Obdkb  STKiKina  Couplaint. 

An  order  strlktnc  the  complaint  from  the 
files,  on  the  ground  that  it  contains  several 
causes  of  action  not  separately  stated.  Is  not 
final,  as  plaintiff  may  file  an  amraded  complaint, 
and  therefore  is  not  appealable. 

Appeal  from  Superior  Court,  King  Conn- 
ty;  R.  B.  Albertson,  Judge. 

Action  by  the  Taktaren  Publishing  Com- 
pany against  the  Pacific  Tribune  Publishing 
Company.  From  an  order  striking  tbe  com- 
plaint from  the  flies,  plaintiff  appeals.  Dis- 
missed. 

GteflCney  &  Berg,  tor  appellant  Banmnan 
A  Kelieher,  for  re^ondent 

FULLBRTON,  J,  Tbe  appellant  and  re- 
Bpondent  each  own  and  publish  a  newspaper  In 
llie  city  <Mf  Seattle.  Tbe  appellant  brou^t  an 
action  against  the  respondent,  alleging  that 
tbe  respondeat  bad  by  deceit  and  trand  ob- 
tained possesion  of  Ibe  appellant* s  mailing 
lists,  and  bad  used  the  same  for  tbe  purpose 
of  enticing  away  its  subscribers.  It  was 
fortber  alleged  tbat  tbe  respondent  bad 
smt  Its  own  newsp^ter  to  such  subsCTlbers, 
and  bad  published  fliweln  &lse,  defamabvy. 
and  scurrilous  articles  concerning  the  appel- 
lant's newspaper,  and  its  management,  stand- 
ing, and  Integrity,  and  had  Oiereby  Induced 
tiie  appellant's  subscribers  to  quit  tbe  ap- 
pellant's paper  and  subscribe  t<a  the  re- 
qtondenf  8  paper  to  the  loss  and  damage  of 
the  appellant  in  tbe  sum  of  920,000,  In  which 
amount  It  demanded  Judgment  In  response 
to  tbe  Bonunons  served  upon  it,  the  reqpond- 
ent  made  a  general  appearance  In  tbe  action, 
and  moved  tbe  court  to  strike  tbe  complaint 
firom  tbe  flies  of  tbe  court,  for  the  reason 
that  it  contained  two  or  more  causes  of  ac- 
tion which  were  not  separately  stated.  This 
motion  was  granted  by  the  court,  and  the 
appellant  conceiving  Itself  aggrieved  there- 
by has  appealed  therefrom. 

The  respondent  moves  to  dismiss  the  ap- 
peal, on  the  ground  that  the  order  appealed 
from  is  not  an  appealable  order.  This  mo- 
tion must  be  granted.  An  order  entered 
before  final  Judgment,  to  be  appealable  uo- 


;  der  the  statute,  must  In  effect  determine 
I  the  action  and  prevent  a  final  Judgment,  or 
I  It  must  discontinue  the  action.  This  order, 
;  in  effect,  did  neither.  It  simply  determined 
that  the  complaint  was  insufficient  In  form, 
not  tbat  the  appellant  had  no  cause  of  action. 
The  statute  expressly  provides  that  the  court 
may  allow  an  amended  pleading  to  be  filed 
where  the  original  is  stricken  because  it 
contains  more  than  one  cause  of  action  or 
defense  and  the  same  are  not  pleaded  sepa- 
rately. The  appellant  therefore,  had  the 
right  when  the  motion  to  strike  was  sustain- 
ed, to  elect  whether  It  would  stand  on  Its 
complaint  and  allow  Judgment  to  be  taken 
against  It,  or  whether  It  would  amend  and 
make  Its  complaint  conform  to  the  court's 
idea  of  good  pleading.  As  It  did  neither, 
the  case  was  stUl  pendhig  In  that  court 
neither  discontinued  nor  determined,  when 
it  attempted  to  appeal  to  this  court  It 
should  have  allowed  Judgment  of  dismissal 
to  be  taken  against  It,  and  appealed  from 
that  Judgment  The  condition  of  the  case 
Is  analogous  to  that  where  a  denmrrw 
has  been  sustained  to  a  complaint  and  we 
have  repeatedly  held  that  an  appeal  will  not 
lie  from  such  an  order.  McSlwaIn  v.  Hus- 
ton. 1  Wash.  St  368,  2S  Pac.  465;  Olsen  t. 
Newton,  8  Wash.  St  429,  80  Pac.  460; 
Bfason  County  t.  Dunbar,  10  Wash.  168, 
88  Pac  1003;  Padley  t.  Oragg,  26  Wash. 
822,  67  Pac  72. 
The  appeal  is  dismissed. 

MOUNT,  O.  Jh  and  BOOT,  OBOW,  DUN- 
BAR, and  HADLBY,  JJ.,  concur; 


DUBE  V.  8CULLT  9t  aL 

(Supreme  Court  of  Washington.   Jan.  6,  190&) 

1.  AppEAi.  Ann  Ebbob  —  JnaisDionoii  — 
Amount  ir  Contbovebst. 

Under  Const  art  4,  {  4,  providing  that  the 
appellate  Jurisdiction  of  the  Supreme  Court 
shall  not  extend  to  civil  actions  for  tbe  recovery 
of  money  or  peraonal  property  when  the  original 
amount  In  controversy  or  the  value  of  the  prop- 
erty does  not  exceed  the  sum  of  $200.  woere, 
after  entry  of  a  Judgment  and  prior  to  tbe  is- 
suance of  a  writ  of  garnishment  tbereoo,  de- 
fendant debtor  reduced  by  a  iMymeot  the 
amount  oi  the  Judgment  to  less  than  $200,  the 
Suprane  Court  was  without  Jurisdiction  of  an 
appeal  from  a  Judgment  In  tbe  gamlshnMait 
proceedings. 

SL  Saiw— Bight  or  Appkai.. 

A  Judgment  In  gamlsbment  proceedings  de- 
creeing that  an  Intervener  thwmi  was  entitled 
to  receive  the  money  In  controversy  in  the 
bands  of  the  fsmisbee  In  a  certain  sum  was 
not  a  judcmwt  against  tbe  garnishee,  fran 
whldt  uie  utta  oonld  appeal. 
8.  Sain— Failubk  to  Awabd  Cobto  -Bitoot 
AS  TO  Right  or  Appeal. 

Under  Const  art  4,  $  4,  limiting  the  ap- 
pellate jurisdiction  of  tbe  Supreme  Court  to 
civil  actions  wherein  tbe  amount  in  contToversy 
exceeds  the  sum  of  $200,  tbe  refusal  to  award 
coBts  to  garnishee,  even  though  he  be  entitled  to 
them,  does  not  give  him  tbe  right  of  appeal  from 
a  Judgment  demelng  an  intervener  In  the  ao- 
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tkm  entitled  to  tlw  mm  of  |22B  in  th*  fat^ 
uMim's  bands. ' 

Appeal  from  Snperlor  Court;  King  Oonnt^; 
Arthur  B.  Grlffln,  Judge. 

Action  by  H.  O.  Dnrh  gainst  M.  0. 
Scolly  and  another ;  Fidelity  D^jxnlt  ft 
Trust  Company,  gamiafaee,  and  American 
Barings  Bank  &  Trust  Company,  Intervener. 
From  the  Judgment  plaintiff  and  garnishee 
appeaL  Appeal  dismissed. 

Allen,  Allen  A  Stratton.  for  ax^lant 
Dnrfc.  WUshlre  &  Kenaga,  for  appellant 
deposit  company.  Boberta  &  Leehey  and  H 
V.  Ray,  for  reqwndent  trust  ctmipany. 

FEB  CURIAU.  In  November,  1908,  the 
appellant  H.  O.  Dnrk  recovered  a  Judgment 
against  H.  C.  Scully  for  the  sum  of  |260 
and  costs  ot  cctton,  amotmting  to  $17.20. 
Ttiereafter  be  sued  out  a  writ  of  gamlsb- 
ment  and  caused  the  same  to  be  served  on 
the  appellant  Fidelity  Deposit  ft  Trust  Oom- 
pany,  requiring  It  to  answer  wlut  amount  If 
any.  It  was  indebted  to  Scully,  and  what 
effects,  If  any,  It  had  in  its  possession  or 
under  Its  control  belon^ng  to  Scully.  The 
gamlabee  answered  to  the  effect  that  it 
did  not  have  any  mon^  or  property  which 
to  Its  knowledge  belonged  to  Scnlty,  but 
that  to  secure  It  against  Its  liability  for 
becoming  surety  on  the  bond  of  Scully, 
Scully  had  delivered  to  It  a  certified  check 
of  fl,000  drawn  on  the  American  Savings 
Bank  &  Trust  Company  by  the  Queen  City 
Cigar  Company,  whldi  It  had  afterwards 
cashed;  that  after  the  service  of  the  vrrlt 
upon  It,  but  prior  to  the  time  of  the  release 
of  the  obligation  It  had  entered  Into  on  be- 
half of  Bcnlly.  it  had  been  notified  that  the 
money  was  the  property  of  the  Queen  City 
Cigar  Company  and  had  been  assigned  and 
transferred  to  the  American  Savings  Bank 
ft  Trust  Company  by  the  cigar  company; 
that  It  had  thereupon  paid  over  to  that  com- 
pany $77S  of  the  money,  but  held  $226  there- 
of pending  the  determination  of  the  owner- 
ship of  the  same.  Durk  controverted  the 
answer,  contending  that  the  money  was  the 
money  of  Scully,  that  Scully  and  the  Queen 
<31t7  Cigar  Company  vras  one  and  the  same 
person,  and  that  tbe  garnishee  was  liable 
to  answer  to  tbe  amount  of  his  judgment 
notwithstanding  the  assignment  Pending 
the  trial  of  this  issue  the  American  Savings 
Bank  ft  Trust  Company  asked  and  obtained 
leave  to  Intervene  In  the  proceeding,  and 
thereafter  filed  its  pleading  therein,  claiming 
to  own  the  money  by  virtue  of  the  assign- 
ment made  to  it  by  the  Queen  Cl^  Cigar 
Company.  This  pleading  vras  also  contro- 
verted by  Durk.  Thereafter  the  Issues  were 
tried  out  before  the  court  and  resulted  in  the 
fallowing  Judgment:  "This  cause  having  reg- 
ularly c<mie  on  to  be  heard,  before  tbe  Hon- 
orable Arthur  B.  Oriffln,  one  of  the  judges 
of  this  court  on  the  18th  day  of  September, 
19M.  •  •  •  b7  agrenoent  of  all  parties^ 


a  jury  was  waived,  and  the  case  submitted 
for  trial  to  the  court  Plaintiff  introduced 
his  evidence  and  rested,  intervener  intro- 
duced his  evidence  and  rested,  and  the  gar- 
nishee, through  its  counsel,  having  stated  to 
the  court  t^t  It  to<A  issue  with  ueltfa^ 
party,  and  the  court,  after  having  heard  tlw 
evidence  offered,  the  arguments  of  counsel, 
and  being  fully  advised  In  the  premises,  finds 
upon  the  Issues  joined,  that  tbe  mon^  In 
question,  to  wit  the  sum  of  two  hundred 
tw«ity-flve  dollars,  in  tbe  bands  of  tbe  Fidel- 
ity &  Deposit  Company  ot  Maryland,  gar- 
nishee, b^ongs  to  the  Intervenw,  American 
Savings  Bank  ft  Trust  Company,  a  corpora- 
tion,  and  that  said  corporation  Is  uitltled  to 
recover  the  same,  and  that  the  garnishee,  tbe 
Fidelity  ft  Deposit  Oontpany  ol  Maryland, 
has  not  and  did  not  taav^  in  its  possession, 
or  under  its  control,  when  served  with  gar- 
nishment summons,  any  money  belonging  to 
M.  G.  Scnlly,  and  was  not  Indebted  to  hlnir 
and  that  said  garnishee  should  be  dischar- 
ged as  garnishee  herein  upon  Its  answer, 
and  tbe  evidmce  offwed.  It  Is  theretota 
ordered,  adjudged,  and  decreed  tiiat  the  in- 
tervener, American  Savings  Bank  ft  Trust 
Company,  a  corporation,  ia  entitled  to  re- 
ceive the  money  in  controversy  In  the  hands 
of  the  garnishee.  In  th»  sum  of  two  hundred 
twenty-five  dollars,  and  to  recover  from 
plaintiff  herein  tto  costs,  taxed  at  $ 
That  the  garnishee,  Fidelity  ft  Deposit  Com- 
pany of  Maryland,  be,  and  is,  hereby  dis- 
charged as  garnishee  wlthont  costs  of  any 
kind  to  be  taxed  against  said  garnishee." 
From  this  judgment  Durk  and  the  garnishee 
both  ai^teal. 

On  the  trial  it  appeared  that  prior  to  the  is- 
suance of  the  writ  of  garnishment  Scully 
had  paid  to  Durk  $100,  to  be  credited  on  tbe 
judgment  and  that  there  was  at  tlie  time  the 
writ  vras  sued  out  lees  than  $200  due  there- 
on, and  that  the  amount  now  In  controversy 
in  this  proceeding  Is,  and  at  all  times  bas 
been,  less  than  $200.  Based  on  this  fact 
the  respondent  moves  to  dismiss  this  appeal 
on  the  ground  that  this  court  is  without  Juris- 
diction. We  think  the  motion  must  be  grant- 
ed. This  Is  an  action  at  law  to  recover 
money,  and,  as  the  amount  In  controversy  Is 
less  than  $200,  this  court  Is  without  juris- 
diction by  virtue  of  section  4  of  article  4 
of  the  state  Constitution. 

The  garnishee  appellant  contends  that  as 
to  it  the  amount  In  controversy  Is  $226,  and 
that  a  judgment  has  been  entered  against  it 
for  that  amount.  But  the  appellant  Is  ml»> 
taken  as  to  the  effect  of  the  judgment  render- 
ed. It  Is  not  a  judgment  against  It  and  no 
execution  could  be  issued  against  it  for  the 
money  in  its  possession.  True,  costs  were 
not  awarded  this  appellant;  but  the  refusal 
to  award  it  costs,  even  though  It  were  found 
to  be  entitled  to  them,  does  not  glva  it  the 
right  of  appeal. 

The  Sfipnl  is  dismissed. 
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PALLIDT  et  al.  v.  BEATTT  et  al. 
(Suprane  Court  of  Oklahoma.  Sept.  6,  1905.) 

1,  MANOAHUS— To    OOOflTT  COUMISSIONEBB 

—Issue  or  Liqitob  Licehbe. 

Where  an  appHcant  files  his  petition  for  li- 
cense to  sell  intoxicating  liquors,  and  certain 
peeaona  &le  their  remonstrance  against  the 
usuance  of  sach  license,  and  the  board,  after  a 
hearing  upon  the  remonstrance,  grants  the  pe- 
tition, and  the  remonstrants  duly  appeal  from 
such  order  to  the  district  court,  held,  that  man- 
damus will  lie  to  compel  said  board  to  reconvene 
and  revoke  a  license  issaed  pending  appeal. 

[Ed.  Note. — For  cases  in  point,  see  ToL  29, 
Cent  Dig.  Intoxicating  Liquors,  f  78.] 

2.  Saue— Affidavit  of  Attobnet. 

An  affidavit,  made  bj  an  attorney  for  the 
party  applying  for  the  writ,  that  the  facts 
stated  in  the  application  are  within  bis  personal 
knowledge,  states  a  safficlent  reaaon  why  the 
attorney  makes  it 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Affidavits,  SS  6-10;  VoL  88,  Oeot. 
Dig.  Mandamus,  S  310.] 

8.  Affidavit— Cbbtificate  of  Offices. 

The  words,  "Subscribed  and  sworn  to  be- 
fwe  me,"  in  the  certificate  of  the  officer  before 
whom  an  affidavit  is  made,  are  sufficioit  to 
comply  with  section  4317,  Wilson's  Rev.  &  Ann. 
St.  1903,  requiring  an  affidavit  to  be  "sworn  to  or 
affirmed"  before  the  officer,  and  "signed  in  his 
presence." 

[Ed.  Note. — For  cases  in  point,  see  toL  2, 
Cent  Dig.  Affidavits,  9  49.] 

(Syllabus  by  the  CooTt) 

Error  from  District  Couit,  Caddo  Coanty; 
before  Justice  Frank  E.  Gillette. 

Application  by  W.  W.  Beatty  and  others 
for  writ  of  mandamus  to  A.  J.  PalUdy  aad 
others.  Judgment  for  applicants,  and  de- 
fendants bring  error.  Affirmed. 

Josepli  Q.  Lowe  and  OUtach  &  GUtsch,  for 
plalntUCa  In  errw. 

PAN(30AST.  J.  TUB  la  an  appeal  from  an 
order  of  the  jndge  of  the  district  court  of 
Caddo  coun^.  directing  plalntUfa  in  error  to 
assemble  aa  the  board  of  couuly  commission- 
ers of  said  county,  and  revoke  a  Itcuue  thei'e- 
tofora  Issued  to  one  Frank  Marshal  for  the 
sale  of  Intoxicating  liquors.  Application 
was  made  to  the  board  by  said  Marshal  to 
sell  intoxicating  liqaors.  A  remonstrance  be- 
ing filed,  a  hearing  was  bad,  and,  from  the 
action  of  the  board  granting  the  petition,  an 
appeal  was  taken  to  the  district  court  Af< 
ter  the  appeal  was  perfected,  a  license  was 
Issued  to  the  applicant  by  direction  of  the 
board.  Upon  application  to  the  Judge  of  the 
district  court,  an  order  was  made  requiring 
the  commissions  to  reconTene  and  revoke 
the  license  so  issued,  from  which  order  tne 
plalntifFs  in  error  appeal,  and  aaslgn  as  er- 
ror, first,  that  the  writ  should  not  have  Issued 
in  this  case  for  the  reason  mandamus  will 
not  lie  to  correct  errors  or  control  Judicial 
discretion,  and,  second,  the  Insufflclency  of 
the  affidavit  verifying  the  application  for  the 
writ. 

As  'to  the  first  ground  relied  upon,  It  may 
be  stated  that,  aside  from  any  general  rule^ 


oar  statute  provides  that  mandamus  will  not 
lie  to  control  Judicial  discretion.  Paragraph 
686,  art  33,  c.  66,  Wilson's  Bev.  ft  Ann.  St 
1903.  That  question,  however,  la  not  before 
us.  The  application  here  was,  not  to  om- 
trol  the  exercise  of  discretion  lodged  with 
the  board,  but  to  require  the  board  to  dl» 
charge  a  function  which  could  be  perform- 
ed by  it  alone,  and  which  a  proper  regard  for 
the  circumstances  of  the  case  required.  An 
appeal  was  pending,  upon  the  declsloa  of 
which  rested  the  right  of  the  commlssionera 
to  direct  the  iesnance  of  a  Ilc^ia^  the  grant- 
ing of  which  might  defeat  the  object  for 
which  the  appeal  was  taken.  The  taking  ot 
an  appeal  acted  as  a  stay  of  all  proceedlnga 
ttefore  the  board,  and  the  speedy  revocation 
of  the  license  prematurely  Issued  was  not 
only  an  act  proper  to  be  performed  by  the 
board,  but  a  duty  devolving  upon  it  by  law, 
and  oijolned  by  the  fact  of  the  appeal.  If 
the  county  board  fails  to  perform  any  duty 
imposed  upon  it  by  law,  either  the  petitioners 
or  remonstrants,  who  are  the  parties  to  the 
proceedings,  may  have  the  aid  of  the  court 
to  compel  said  board  by  mandamnt  to  per- 
form such  dnty.  It  may  be  the  Intddental 
effect  of  the  writ  was  to  compel  the  undoing 
of  an  act  already  done,  or  the  correction  of 
an  error  of  Jndgmoit  after  exerdae  of  discre- 
tion, but  the  thing  aimed  a^  and  to  which 
the  writ  waa  addressed,  was  the  compelling 
of  a  positive  act,  which  It  was  the  duty  of 
the  board  to  perform,  the  discharge  of  a 
function  enjoined  upon  it,  and  resulting  from 
the  <^ce  occupied.  As  was  said  by  this 
court  In  the  case  ot  Swan  v.  WUderaon,  et  aL, 
10  Okl.  547,  62  Pac.  422,  "Our  atatnte  altowa 
20  days  to  appeal  from  the  dedslon  of  the 
board  of  county  commissioners.  Where  a 
remonstrance  is  presoited  and  overmled,  and 
licMue  ordered  to  issue^  If  notice  of  appeal  la 
given  by  ranonstrants.  the  Uc^ise  ^onld  be 
witliheld  for  the  period  of  20  days  to  enable 
the  remonstrants  to  perfect  their  appeal. 
If  the  appeal  is  taken,  th«i  no  license  should 
Issue  until  the  case  is  determined  in  the 
district  court  In  such  case  It  Is  not  alone 
the  decision  of  the  board  that  entitles  the 
applicant  to  a  license,  but  such  decision  must 
be  supplemented  by  the  Judgment  of  the 
Judge  of  the  district  court  before  he  la  en- 
titled to  a  license.  If  the  appeal  Is  taken 
before  the  time  for  perfecting  an  appeal  baa 
expired,  and  the  appeal  Is  duly  perfected 
In  time^  the  llcaise  should  be  at  once  revoked, 
and  in  snob  case.  If  the  county  board  refuses 
to  revoke  the  license,  or  delays  for  an  unrea- 
sonable time  in  taking  action,  a  mandamus 
will  issue  on  petition  of  the  remonstrants  to 
compel  the  board  to  revoke  and  cancel  such 
license."  That  case  is  decislTe  of  the  case 
at  bar,  so  far  as  the  question  of  th3  propri- 
ety of  the  issuance  of  the  writ  undo:  the  cir- 
cumstances of  this  case  is  concerned,  If  the 
application  for  same  Is  sufficient  in  Its  form 
and  contents  to  give  the  court  authority  to 
act;  and  it  is  to  the  sufficiency  of  the  affl- 
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davit  Terlfytng  the  appUcatton  that  the  ae^ 
ond  assignment  of  error  Is  directed. 

In  this  connection  It  may  be  observed  that 
aection  4888,  Wilson's  Rev.  &  Ann.  St  1903, 
provides :  "The  motion  for  the  writ  must  be 
made  npon  affidavit  •  *  *  and  the  court 
may  require  a  notice  of  the  application  to  be 
given  to  the  adverse  party.  •  •  • "  In 
the  case  at  bar,  notice  was  given,  and  the  af- 
fidavit attached  to  the  application  is  made 
by  the  attorney  for  remonstrants,  who  says : 
*^bat  he  makes  this  affidavit  for  the  reason 
that  the  facts  herein  are  within  his  personal 
knowledge;  that  he  prepared  the  above  and 
foregoing  application  for  writ  of  mandamus; 
that  be  knows  the  contents  thereof,  and  that 
the  allegations  therein  contained  are  true." 
And  this  is  followed  by  the  certificate  of  the 
officer  that  It  Is  "subscribed  and  sworn  to 
before"  him.  The  objections  that  plaintiffs 
hi  error  make  to  tfals  under  their  second  as- 
signment of  error  are:  First,  that  the  affi- 
davit, being  made  by  attorney,  does  not  com- 
ply with  section  4318.  Wilson's  Rev.  &  Ann. 
St.  1903,  specifying  what  the  affidavit  shall 
contain  when  made  by  attorney;  and,  second, 
that  the  certlflcate  of  the  officer  before  whom 
the  affidavit  was  made  does  not  specify,  as 
required  by  section  4317,  "that  It  was  sworn 
to  or  affirmed  before  him  and  signed  in  his 
presence."  It  seems  to  us  that  there  is  no 
mei\t  In  either  of  these  contentions,  as  by  a 
fair  construction  the  language  nsed,  "sub- 
scribed and  sworn  to  before  me,"  may  bn 
deemed  equivalent  to  that  employed  in  the 
statute;  and  the  recital  in  the  affidavit  that 
the  facta  are  within  the  personal  knowledge 
of  tbe  attorney  making  same  is  In  exact  con- 
formity with  the  requirements  of  the  section 
of  the  statute  permitting  affidavits  to  be  so 
made. 

For  the  reasons  herein  stated,  the  Judg- 
ment of  the  trial  court  is  thmfore  affirmed, 
at  the  cost  of  appellants. 

OIIiLETTB,  J.,  having  presided  in  the 
court  below,  not  sitting.  All  tbe  otber  Jus- 
tices concurring. 


CITY  OF  LAWTON  v.  McADAMS. 
(Supreme  Court  of  Oklahoma.   Sept.  S,  1905.) 

1.  Tbluj—Sfecial  Intesboqatosibs. 

It  is  not  error  to  refuse  to  sobmlt  to  the 
Jnry  a  special  Interrogatory,  when  the  Inter- 
rogatories submitted  cover  ever;  material  point 
Involved  in  the  case. 

2.  Same— MisuADiHO  InTBSBOOA-roBiES. 

The  object  of  the  statute  is  to  elicit  ma- 
terial facts,  and  not  mere  fragments  or  Items  of 
evidence ;  hence  interroj^atorles  that  are  calcu- 
lated to  mislead,  confuse,  or  harass  the  jury 
should  not  be  submitted. 

[Ed.  Note. — For  cases  In  point,  see  voL  46, 
Cent  Dig.  Trial,  8  828.] 

8.  Apfeai.  —  Discasnoa  ot  Codbt  —  Wir- 

nESSBS— EZAHIN  ATIO  IT. 

Large  discretion  is  lodged  In  the  trial  court 
in  respect  to  tbe  examinaBoo  of  a  witness  by 
eoniUMlt  and  tha  court  la  its  discretion,  may  ar- 


rest the  examination  of  a  witness,  and  the  exer- 
cise of  such  discretion  will  not  coastitute  re- 
versibie  erroi.',  unless  an  abuse  of  such  discretion 
manifestly  appears. 

lEd.  Note. — For  cases  in  point,  see  vol.  3. 
Cent.  Dig.  Appeal  and  Error,  §§  3853-3855;  vtA. 
50,  Cent.  Dig.  Witnesses,  g§  792-797.] 

4.  TbIAL— INBTBUCTLONS. 

It  Is  not  error  to  refuse  to  give  an  in- 
struction as  to  the  rules  goTernlng  positive 
and  negative  testimony,  where  the  evidence  doea 
not  warrant  auch  an  Instruction. 

5.  New  Tbiaj.— Misconduct  of  Counsel. 
It  is  not  error  for  the  trial  court  to  refuse 

to  grant  a  new  trial  on  the  ground  of  miscon- 
duct of  the  jury,  where  It  appears  that  no 
prejudice  could  liave  resulted  to  the  unsuccessful 
party. 

(Syllabus  by  the  Court) 
Brror  from  District  Court  Comanebe  Coun- 
ty; before  Ju8tl<»  Frank  E.  Gillette. 

Action  by  Fannie  L.  McAdams  against 
tlie  tity  of  Lawton.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

J.  A.  Baker  and  Toung  &  Ellis,  for  plain- 
tiff in  error.  F.  P.  Cease,  H.  N.  Whalln, 
and  Chas.  Bfitsdirlch,  for  defendant  in  error. 

HAINER,  J.  This  was  an  action  brought 
by  the  defendant  in  error  against  tbe  city  of 
I  Lawton  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  sustained  by  her  by 
reason  of  a  defective  ditch  or  sewer  in  one  of 
the  streets  of  said  city.  The  defense  consists 
of  a  general  denial  and  contributory  negli- 
gence. Tbe  cause  was  submitted  to  a  Jury, 
verdict  returned  In  favor  of  the  plaintiff 
for  11,250,  motion  for  new  trial  duly  filed 
and  overruled,  and  exception  reserved,  and 
Judgment  rendered  for  tbe  plaintiff  on  tbe 
verdict  From  tills  judgment  tlie  city  ap- 
peals. 

The  first  error  assigned  and  argued  is 
that  the  court  erred  In  refusing  to  submit 
special  interrogatory  No.  3,  which  reads  as 
follows:  "In  case  you  find  for  tbe  plaintiff, 
how  much  Is  allowed  her  for  injury  to  her 
nervous  system?"  It  appears  from  tbe  rec- 
ord that  Ibe  court  submitted  12  special  inter- 
rogatories to  the  Jury  at  the  request  of  the 
defendant  which  covered  every  material 
point  Involved  In  the  case,  and  hence.  In  our 
opinion,  it  was  not  error  to  refuse  interroga- 
tory No.  3,  which  sought  to  require  the  Jury  to 
state  the  amount  of  damages  they  found  for 
the  plaintiff  for  injury  to  her  nervous  system. 
The  case  of  A.,  T.  &  S.  F.  R.  R.  Co.  v.  Cham- 
berlain, 4  Okl.  542,  46  Pac  499,  cited  by  coun- 
sel. Is  not  in  point  There  it  was  held  that  It 
was  error  for  the  court  to  refuse  to  submit  a 
special  interrogatory  as  to  the  amount  al- 
lowed for  actual  damages  and  as  to  the 
amount  assessed  for  punitive  damages.  In 
the  case  under  consideration  no  punitive  or 
exemplary  damages  were  asked  for. 

Under  the  Instructions  ot  the  court  the 
plaintiff  was  limited  to  tbe  recovery  of  dam- 
ages merely  for  physical  Injuries  and  suffer- 
I  Ing,  and  the  special  Interrogatories  submlt- 
I  ted  1^  the  court  we  think  sufficiently  cover- 
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M  this  branch  of  the  case.  Had  ttae  defenfl- 
ant  desired  to  nibmit  a  spedflc  question  as 
to  the  amount  allowed  tor  permaimit  bodU7 
Injuries  snstolned  by  tbe  plaintiff,  we  think 
It  would  have  been  emv  to  reCnse  It,  or  as 
to  tbe  amonnt  allowed  for  phj^eal  or  mental 
iwln  and  snfEering.  The  jury,  In  answer  to 
Interrogatory  3.  which  was  as  follows:  "If 
any  amount  is  allowed  plaintiff  for  bodily 
Injary,  please  state  of  what  aufdi  Injury  con- 
sists or  0(m8lBted"— stated:  "Brtrises  on  body, 
extreme  nervous  shock,  and  injury  to  womb, 
which  caused  hemorrhage."  Undw  the 
charge  of  die  court  bat  two  elements  of 
damages  were  submitted  to  tiie  Jury,  tIs. 
(1)  physical  Injuries  to  tbe  body,  and  ^ 
pbysical  snflerlng.  Tbe  former  would  nec- 
essarily Indode  all  Injuries  to  tbe  body, 
whether  to  the  nerrous  system  or  to  any 
other  portion  ot  the  body.  The  manifest 
purpose  of  the  stetote  Is  to  elicit  material 
facts,  and  not  mere  frafnnentB  or  Items  of 
evidence.  Intem^tmrles  that  are  calculated 
to  mislead  or  harass  or  confuse  the  Jury 
should  not  be  submitted.  In  LoulBrlUe,  N. 
A,  &  O.  Ry.  Co.  V.  Kane  (Ind.)  22  N.  H. 
60,  Mr.  Chief  Justice  Elliott,  of  the  Supreme 
Court  of  Indiana,  in  dlscuealng  this  subject 
uses  the  followiug  language;  "It  is  not  the 
object  of  the  statute  to  permit  many  Inter- 
rogatories to  go  to  the  Jury,  and  certainly 
not  to  permit  the  repetition  of  qaestlons. 
The  statute  was  designed  to  elicit  material 
facts,  not  mere  items  of  evidence.  It  was 
not  Intended  that  interrogatories  should  be 
employed  to  harass  or  confuse  Jurors,  but 
the  purpose  of  the  statute  ia  to  elicit  the 
facts,  80  that  the  court  may  pronounce  Judg- 
ment upon  them."  See,  also,  Railway  Co. 
V.  Hawk,  30  Kan.  638,  18  Pac.  943.  7  Am.  St 
Rep.  S66;  also,  Marshall's  Kansas  Trial 
Brief,  p.  910. 

In  the  second  assignment  of  error  It  Is  urg- 
ed that  the  court  committed  error  In  refusing 
to  give  aufflclent  latitude  to  the  cross-ex- 
amination of  the  expert  wltuesa  Dr.  Knee. 
We  have  <:arefully  examined  the  testimony 
of  this  witness,  and  we  are  of  the  opinion 
that  the  objection  Is  not  well  taken.  On 
tbe  contrary,  we  think  that  sufficient  lati- 
tude was  g^ven  to  the  cross-examination  of 
this  wltnera.  Laive  discretion  In  this  respect 
Is  lodged  In  the  trial  court  and,  unless  It 
appears  that  there  has  been  an  abuse  of 
discretion,  tbe  exercise  of  It  will  not  con- 
stltute  reversible  error.  In  Thompson  on 
Trials,  vol.  1,  I  352,  the  rule  has  been  laid 
down  as  follows:  "It  has  been  laid  down 
generally  that  where  In  the  progress  of  a 
trial  It  appean  obvious  that  a  party,  either 
In  the  examination  of  his  witnesses  or  In 
bis  argument  is  c<»isumlng  time  mmeoes- 
saxily,  tiie  court  may.  In  Ite  discretion,  arrest 
the  lamination,  and  the  exercise  of  this 
discretion  will  not  be  reviewed,  unless  Ite 
abuse  manifestly  appears.        It  Is  the  obvi- 


ous duty  of  tin  Judge  to  Interpose  of  Ua  own 
motion,  when  a  useless  and  irrelevant  ex- 
amination of  tbe  witness  Is  gttfng  on,  and 
I«event  a  waste  of  time  and  the  dlstractton 
of  ttte  attention  of  the  jury  fkom  tSw  real 
Issues." 

It  Is  next  cmitended  that  the  court  erred  In 
refusing  to  submit  Instmction  11  In  regard 
to  the  rule  governing  posltlTe  and  negative 
testimony.  While  the  rule  governing  nega- 
tive and  poslUve  testimony  Is  correctly  steted 
by  counsel  tor  plaintiff  In  wror,  we  think  it  la 
Inapplicable  to  the  evidence  adduced  on  the 
trial.  Counsel  tor  appelant  assumes,  for 
the  purposes  of  this  lnstructl<m,  tliat  tiie 
testimony  offered  on  behalf  of  tbe  plaintiff 
was  negative,  and  tiiat  tlie  testimony  of  the 
defendant  was  pMltive  In  reference  to  the 
condition  of  the  street  as  to  Ughte  and  guards 
at  the  time  the  Injury  occurred.  However, 
tbe  evidence  of  the  plaintiff,  and  she  Is 
corroborated  by  a  number  of  other  witaesees, 
clearly  estebllshes  that  the  accident  occurred 
about  8:30  o'clock  Sunday  night  on  her 
return  from  church,  where  she  had  been  ac- 
companied by  Mrs.  Botner  and  Miss  Thomp- 
son. These  witnesses  testify  positively  that 
It  was  dark  at  the  place  where  the  accident 
occurred,  and  that  there  were  no  lights, 
guards,  or  barriers  to  warn  travelers  of  the 
existence  of  the  sewer  ditch  or  trench  that 
was  placed  there  by  the  dty  authorities.  On 
tbe  otber  hand,  the  city  offered  the  testimony 
of  the  street  commissioner,  and  other  wit- 
nesses, that  be  had  placed  a  danger  light  on 
the  excavation  on  the  evening  of  the  ac- 
cident and  that  It  was  a  lantern  with  a  red 
handkerchief  tied  around  It  and  that  he 
also  put  up  a  guard.  It  will  thus  be  seen 
that  upon  this  question  the  testimony  was 
conflicting.  However,  we  think  the  great 
weight  of  the  testimony  upon  this  point  sus- 
telned  the  contention  of  the  plaintiff.  Hence 
the  rule  that  applies  to  evidence  of  a  positive 
and  negative  character  had  no  application  to 
tbe  case  under  consideration,  and  Instruc- 
tion 11  was  therefore  properly  refused  by 
the  court 

Finally  It  Is  contended  that  the  court  com- 
mitted error  In  refusing  to  grant  a  new  trial 
on  the  ground  of  misconduct  of  certain 
Jurors.  We  have  carefully  examined  the  rec- 
ord with  reference  to  this  contention,  and  In 
our  opinion  it  Is  Insufficient  to  warrant  a 
reversal  of  the  case. 

A  review  of  the  entire  record  leads  us  to 
the  conclusion  that  no  prejudicial  error  was 
committed  In  the  trial  of  this  cause;  and, 
believing  that  the  verdict  of  tbe  Jury  and 
the  Judgment  of  tiie  court  rendered  thereon 
were  In  consonance  with  right  and  Justice, 
13ie  Judgment  ot  the  court  btiow  Is  affirmed. 

GILLXTTB,  J.,  having  presided  In  thft 
court  below,  not  sitting.  All  the  other 
Justices  concurring. 
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fSnprsme  Oonrt  of  OUslioiDa.  S^t  St  1006.) 

YKNDOB    AUD    FUBOHASKft  —  liLLBIUTT  TOB 

Taxks. 

Under  Hm  statates  of  this  territory  lands  or 
town  lots  are  assessed  to  the  owner  thereof  at 
their  actual  cash  valae  on  the  1st  day  of  Jan- 
nary  of  each  year,  and  the  owner  on  that  day 
is  liable  for  the  tax  of  that  year,  and  a  gran- 
tor who  Bells  real  estate  after  that  date,  In  the 
absence  of  an  agreement  to  the  contrary,  is  lia- 
ble for  the  taxes  on  said  real  estate  for  said 
year. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Porchawr,  H  406-412.] 
(SyDabos  by  the  Gonrt) 

Error  (nun  District  Court,  Pottawatomie 
County;  before  Justice  B.  F.  Bnrwell. 

Action  by  A.  B.  Dunlap  against  Lonlsa  J. 
Bndd.  Judgment  for  plaintUt,  and  defendant 
Iwlnga  error.  Afllimed. 

J.  6.  Wood^  for  plaintiff  In  error.  B.  B. 
Blaken^  and  Ik  O.  Pitman,  Av  defendant  in 
error. 

QILLETTB*  J.  TbSa  action  was  beard 
and  disposed  of  in  tbe  court  below  npcm  an 
agreed  cu^  ando".  secttons  4410,  4/^0,  and 
4421  of  tbe  Statntes  of  1883.  The  qnestlon 
submitted  la  as  to  wbetber  tbe  plaintiff  In  er- ' 
ror  or  the  defendant  in  eaerar  should,  tinder 
tbe  agreed  fftcts  and  tbe  law,  pay  tlie  taxes 
for  the  year  1808  opon  jfpopertjr  sold.  By  the 
agreed  case  It  appears  that  plalnttff  In  eiror, 
Xionifla  J.  Bvdd,  In  Jnne,  18^  sold  to  tbe  de- 
fondant  in  wror,  A.  B  Dunlap,  certain  real 
estate  sltoated  in  Fottewatomle  county,  and 
execnted  to  blm  a  deed  ot  general  warranty. 
This  deed  express  trains  coTenanted  against 
taxes.  Tbe  deed  was  executed  and  delivered 
Jmie  20,  1808.  At  tbat  time  the  assessment 
for  1808  bad  beoi  made,  and  tbe  dty  levy 
bad  also  been  made ;  bat  tbe  levies  for  coun- 
ty and  territorial  pniposes,  wUcb  are  made 
In  July,  bad  not  yet  been  made^  and  Ibe 
amount  of  tbe  taxes  fOr  1888  was  not  then 
known,  and  could  not  be  ascertained  until  the 
lery  bad  been  made  for  tbat  year.  The  taxes 
tor  1886,  amounting  to  9190.40,  not  having 
beoi  paid  by  Bndd,  the  grantor,  were  paid  tqr 
Dunlap,  tbe  grantee  and  he  now  seeks  in  tbls 
action  to  recover  tbena,  and  Insists  tbat,  undw 
tbe  law  and  Ibe  covenants  against  tans  con- 
tained in  tbe  deed,  tbe  grantor,  Bndd,  was- 
and  1»  clearly  liable  for  Ibem. 

We  think  tbe  contention  Is  correct  While 
tbe  levy  bad  not  been  made,  that  fact  wmt 
oiUy  to  tlM  question  of  amount,  and  did  not 
In  any  way  touch  tbe  question  as  to  who 
would  be  Uable  for  than  when  tbe  levies  had 
been  finally  made  and  tbe  amount  of  tbe  tax 
ascertained.  Section  6670  of  the  Statutes  of 
1888  provides:  **LandB  and  lots  shall  be  di- 
seased to  tbe  owner  thereof  at  their  actual 
cash  value,  on  tbe  1st  day  of  January  of  each 
year,  and  the  owner  on  that  day  shall  be  liar 
ble  for  tbe  tax  of  that  year."  By  this  statute 
a.  Uabilily  for  taxes  Is  definitely  fixed  on  the 


grantw,  Bndd.  It  is  fixed  upon  tiiat  data, 
before  either  the  asseasment  or  levies  h^n 
been  made ;  yet  tbe  liability  is  just  aa  cert^n^ 
though  the  amount  thereof  Is  as  yet  unknown. 
Wboi  Louisa  J.  Budd,  therotore,  made  her 
deed  of  general  warranty,  she  was  personally 
liable  under  the  statute  for  tbe  tax  in  ques- 
tion. She  was  liable  for  said  tax  Indqwndent 
of  her  deed,  and  liable  for  It  even  though  the 
amount  tbmof  bad  not  been  ascertained, 
and  such  liability,  as  between  Budd  and  the 
territory,  continued  until  tbe  tax  was  actual- 
ly paid,  in  reaching  the  above  condUBlon 
we  are  not  without  precedent.  The  same 
question  was  before  tbe  Suiveme  Court  of 
N^aslca  under  a  statute  essentially  the 
same  as  ours,  and  that  court  reached  the 
same  conclusion  we  have  arrived  at  Under 
the  statute  of  tbat  state  a  personal  liability 
for  real  estate  taxes  Is  fixed  upim  the  owner 
of  tbe  real  estate  on  the  1st  day  of  April  of 
each  year,  in  July,  1882,  tbe  defendants, 
their  deed  of  general  warranty,  sold  and 
transferred  certain  lands  in  tbat  state  to  the 
plaintiff.  Tlie  plaintiff  paid  the  taxes  of  that 
year,  and,  as  in  this  case,  sued  to  recover 
them.  In  construing  tbe  statutes  of  tbat 
state  Kr.  Beese,  G.  J.,  said:  "Section  188  ct 
tbe  revenue  laws  (Laws  1878,  p.  832),  provides 
that  tbe  taxes  assessed  on  real  property  shall 
be  a  lien  tberemi  from  and  Including  tbe 
Ist  day  of  April  in  the  year  in  which  they 
are  levied,  until  the  same  are  paid.'  Section 
44  284)  provides  tbat  *the  owner  of  the 
property,  on  the  let  day  of  April  In  any  year, 
shall  be  liable  for  tbe  taxes  ot  tbat  year. 
The  purchaser  of  property  on  the  1st  day  of 
April  shall  be  considered  the  ownor  on  that 
day.'  Tbe  defendant  therefore,  would  be  lia- 
ble for  the  taxes  for  tlie  year  1882,  Independ- 
ently of  tbe  covmants  in  bis  deed,  unless 
there  was  an  agreement  on  the  part  of  tiw 
plaintiff  to  pay  than."  McCInre  v.  Camp- 
beU,  26  Neb.  67, 40  N.  W.  685.  See,  also,  Beld 
T.  Colby,  42  N.  W.  486,  and  Campbell  v.  He- 
dure,  68  N.  W.  82a 

Tbe  plaintiff  in  error  Insists  that  as  tbe 
defendant  In  error,  Dunlap,  execnted  to  bee 
a  mortgage  on  tbls  same  property,  and  lu 
the  same  transaction,  for  a  part  of  the  pur- 
chase price,  wtilcb  mortgage  contains  cove- 
nants against  texes,  the  genmil  covenants  of 
the  deed  are  qualified  by  the  special  cove- 
nants of  tbe  mortgage^  and  dtes  in  8Ui)port  of 
bis  contention  Oeer  t.  Bedman,  82  Mo.  876, 
4  8.  W.  746.  Tbe  deferred  payment  In  tbat 
case  was  represented  by  a  deed  of  trust 
which  passed,  under  the  laws  of  that  state, 
the  title  to  the  land.  Tbe  deferred  jnyment 
in  this  case  Is  secured  by  a  mortg^e,  which 
by  our  law  only  creates  a  Hen  against  tbe 
property,  which  may  be  foreclosed  In  case  of 
a  default  In  tbe  payment  of  tbe  taxes.  By 
tiie  terms  of  this  particular  mortgage  also, 
tbe  only  effect  of  a  default  in  tbe  payment  of 
taxes  Is  to  make  tbe  whole  amount  of  the 
debt  with  Interest  at  once  due  and  payable.  It 
would  hardly  be  contmded,  as  between  graa- 
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tor  and  grantee,  that  the  grantor.  Rudd,  could 
malutaln  a  foreclosure  because  of  unpaid 
taiee  that  she  herself  was  liable  tor  under 
the  covenants  of  her  deed  of  general  war- 
ranty. The  plaintiff  In  error  Is  liable  for  the 
taxes  in  question,  hoth  under  the  statutes 
and  by  the  terms  of  her  deed  of  general  war- 
ranty, and  she  should  pay  the  same. 

The  Judgment  of  the  court  below  la  affirm- 
ed. All  the  Justices  concurring,  except  BUK- 
WELL,  who  tried  the  cause  below,  not 
Bitting. 


SPEAB  et  bI.,  Board  of  State  Harbor  Com'rt. 
V.  BBBVBS,  State  TrMsoier. 
(Sac.  1.44&) 

(Supreme  Oonrt  ol  California.  Jan.  18,  1906.) 

1.  Statutes— EnACTicsnT — ^Pdhucatiok— Au- 
THORrrr  or  6o\'ebnob  to  Provide  poe. 

Const,  art.  16,  provides  that  the  Le^slature 
■ball  not  create  a  debt  exceeding  $300,000,  un- 
less the  law  providing  therefor  ahall  have  been 
submitted  to  a  vote  at  a  general  election  and 
received  a  majority  of  the  votes  cast  on  the 
question,  and  declares  that  such  law  shall  be 
published  in  each  county  for  a  specified  period 
precedinit  the  election.  Article  5,  {8  1,  7,  vesta 
the  executive  power  of  the  Qovemor  and  makes 
it  his  duty  to  execute  the  laws.  St.  1903,  p. 
247,  c.  211,  providing  for  the  issuance  of  state 
bonds  for  the  payment  of  a  debt  not  exceeding 
$2,000,000  incurred  In  the  erection  of  a  sea 
wall,  made  no  provision  for  the  publication  of 
the  act.  Beld,  that  it  was  the  du^  of  the  Gov- 
ernor to  provide  for  the  publication  of  the  act, 
and  on  bis  doing  so  the  constitutional  mandate 
was  carried  out. 

2.  BaHK— AUTHOBITT  TO  DOKOT  SeCBTTABT  0» 

State. 

The  Governor,  in  dtscbarging  the  duty,  could 
direct  the  Secretary  of  State,  in  whose  official 
custody  the  act  was,  to  provide  for  its  publi- 
cation. 

S.  Same — Pubucation — Sufficienct. 

^e  publication  of  a  law  creating  a  debt 
for  the  time  specified  in  Const  art.  l6,  requiring 
the  Bubmission  of  a  law  creating  a  debt  In  ex- 
cess of  $300,000  to  the  voters  and  directing  that 
such  law  shall  be  published  in  every  count;  for 
a  specified  period  before  the  election,  is  not  in- 
sufficient for  the  failure  of  the  Secretary  of 
State  providing  for  the  publication  to  accompany 
the  law  with  8  eerttfieate  as  to  Its  authenticity. 

In  Bank.  Application  for  mandamus  by 
Charles  H.  Spear  and  others,  constituting 
the  board  of  state  harbor  commissioners, 
against  Truman  Beeves,  to  compel  respond- 
ent, as  State  Treasurer,  to  sell  certain  state 
bonds.    Writ  granted. 

Devlin  St  Devlin  and  William  H.  Davis,  for 
petitiouer.  U.  8.  Webb,  Atty.  Gen.,  and 
G«orge  A.  Stortevant,  Deputy  Atty.  Gen.,  for 
respondent 

LORIGAN,  J.  This  Is  an  application  for 
a  writ  of  mandate  to  compel  the  respondent, 
as  State  Treasurer,  to  proceed  with  the  sale 
of  certain  l^onds  alleged  to  be  salable  under 
what  is  called  the  "San  Francisco  Sea  Wail 
Act"  This  act  was  passed  March  20,  1903 
(St  1903,  p.  247,  c.  211),  and  provided  for  the 
Issuance  and  sale  of  state  bonds,  not  exceed- 
ing the  sum  of  $2,000,000,  for  the  payment 


of  indebtedness  to  be  Incurred  In  the  erection 
of  a  sea  wall  and  appnrtenances  in  the  city 
and  county  of  San  Francisco  As  the  In- 
debtedness contemplated  to  be  created  by  the 
act  exceeded  the  sum  of  $300,000,  it  was  es- 
sential, under  article  16  of  the  Constitution, 
that  such  act  should  be  submitted  to  the 
people  at  a  general  election  (and  the  act  it- 
self provided  for  such  submission),  and  that 
it  should  receive  a  majority  of  all  the  votes 
cast  for  and  against  it  at  such  election ;  the 
constitutional  provision  further  declaring 
that  "such  law  shall  be  published  in  at  least 
one  newspaper  in  each  county,  and  city  and 
county.  If  one  be  published  therein,  through- 
out the  state  for  three  months  next  preceding 
the  election  at  which  it  is  submitted  to  the 
people."  At  the  general  election  held  in  the 
state  November  8, 1004,  the  said  act  was  sub- 
mitted to  the  people  for  ratification.  Prior 
to  said  general  election  the  Governor  of  the 
state,  in  his  proclamation  calling  for  such 
election,  included  therein  the  submission  of 
the  said  "San  Francisco  Sea  Wall  Act"  to 
the  people  of  the  state,  and  such  act  was  set 
out  in  full  in  said  proclamation.  Anterior 
to  the  issuance  of  said  proclamation  said 
Governor  directed  and  empowered  the  Secre- 
tary of  State  of  the  state  of  California  to 
take  all  necessary  steps  to  provide  for  the 
publication  and  cause  to  be  published  the 
said  act  In  accordance  with  said  article  16  of 
the  Constitution.  This  the  Secretary  of  State 
did  by  causing  said  act  to  be  published  in  a 
newspaper  published  in  each  of  the  counties 
of  the  state  of  California  for  a  period  of  three 
months  next  before  the  said  election  of  No- 
vwnber  8,  1904,  save  In  the  county  of  Al- 
pine, where  no  newspaper  was  then  being 
published.  At  said  general  election  held  on 
November  8,  1904,  the  said  act  was  ratified 
by  the  people,  receiving  119,460  votes  In  Its 
favor,  the  number  of  votes  against  It  being  26, 
835,  and  in  due  time,  and  according  to  law. 
the  Governor  of  the  state  issued  a  proclama- 
tion that  said  act  was  in  full  force  and  effect 
Thereafter  the  respondeut,  the  State  Treasur- 
er, having  prepared  suitable  bonds  of  tiie 
state  of  California,  in  accordance  with  the 
provisions  of  the  said  act  the  petitioners, 
constituting  the  board  of  state  harbor  com- 
missioners, as  authorized  by  said  act  to  do, 
adopted  a  resolution  requesting  the  sale  of 
250  of  said  bonds,  and  the  Governor  of  the 
state,  as  the  act  provided  he  should,  directed 
In  writing  the  said  respondent  to  sell  at  put>- 
11c  auction  to  the  highest  bidder,  for  cash, 
250  of  the  said  bonds  In  one  parcel,  and  that 
he  give  due  notice  of  the  time  and  place  of 
the  sale  thereof,  as  provided  in  the  act  The 
respondent  having  refused  to  take  any  steps 
towards  the  sale  of  said  bonds,  as  requested 
by  the  state  board  of  harbor  commissioners, 
and  as  directed  by  the  Governor  of  the  state, 
petitioners  make  this  appliestlon  for  a  writ 
of  mandate  to  compel  him  to  do  so,  and  the 
matter  is  now  before  us  on  demurrer  to  the 
petition.   The  demurrer  Is  general,  and  but 
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one  point  Is  made  under  It,  which  la  that  the 
alleged  "San  FranclBCo  Sea  Wall  Act"  baa 
never  been  legally  pnbllsbed.  In  support  ot 
this  contoitton  It  Is  claimed  by  respondent 
that,  while  the  constitutional  provision  re- 
quires mch  an  act  to  be  published,  no  provi- 
sion has  in  fact  been  made  by  law  (or  such 
publication ;  that  there  is  no  statutory  pro- 
Tislon  authorizing  the  Secretary  of  State,  or 
any  other  officer  or  person,  to  make  the  pub- 
lication provided  for  In  the  constitutional 
provision ;  and  that  the  act  of  the  Secretary 
of  State  In  publishing  the  statute  In  question 
was  unauthorized  and  nugatory  in  as  far  as 
It  porpcHted  to  be  a  step  towards  Its  1^1 
eoactm^it  In  the  same  line  it  is  further 
claimed  that,  assuming  the  act  could  have 
been  legally  published  by  the  Secretary  of 
State  at  the  direction  of  the  Governor,  still 
the  publication  as  made  (a  copy  of  which  ap- 
pears In  the  petition  for  this  writ)  should 
have  been  accompanied  by  some  certificate 
or  attestation  showing  that  the  Secretary  of 
State  was  causing  or  directtng  the  act  to  be 
published. 

Neither  of  these  points  impress  as  as  hav- 
ing any  merit,  and  require  but  brief  notice. 
It  Is  true,  as  claimed  by  respondent,  that  the 
constitutional  provision  referred  to  Is  silent 
as  to  who  shall  make  the  required  publication, 
and  there  Is  no  general  law  upon  the  subject 
The  Legislature  assumed,  without  makli^  ex- 
press provision  in  the  act  Itself  therefor,  that 
some  executive  officer  of  the  state  waa 
charged  with  the  duty  of  making  the  publica- 
tion in  conformity  to  the  constitutional  re- 
quirement. Petitioners  contend  that  this  as- 
sumption was  well  founded,  and  that  the 
Governor  of  tl»  state,  as  Its  chief  executive. 
In  the  absence  of  any  direction  to  the  con- 
trary, was  charged  with  this  duty,  and  we 
think  this  position  is  sound.  It  Is  ordained  by 
the  Constitution  (section  1,  art.  5)  that  the 
supreme  executive  power  should  be  vested  In 
a  chief  magistrate,  who  shall  be  styled  the 
"Governor"  of  the  state  of  California,  whose 
duty  It  shall  be,  among  other  things,  to  see 
(section  7,  art.  5)  that  the  laws  are  faithfully 
executed.  This  duty  of  enforcing  or  execut- 
ing the  laws  enjoined  on  the  Governor  applies 
not  only  to  legislative  enactments,  but  to  con- 
vHtQtlonal  provisions  which  are  equally  laws 
—tiae  organic  law  of  the  state— and  It  is  his 
duty  to  see  that  all  an  faithfully  executed. 
Now,  the  constitutional  provision  authorizing 
the  Legislature  to  pass  the  act  here  In  ques- 
tion conferred  no  power  on  that  body  to  do 
anytlilng  relative  to  the  publication  of  the  act 
as  far  as  the  time  or  mann^  of  Its  publication 
was  concerned.  The  constitutional  provision 
itself  definitely  fixed  when  and  how  that 
should  be  done,  and  the  Legislature  could  not 
interfere  in  the  matter  at  all.  All  that  the 
L^islature  could  do,  conceding  It  could  do 
that,  would  be  to  make  provision  for  the 
publication  of  the  act  Such  publication  was 
made  enentlal  by  the  Constitution  In  order  to 
render  the  ratlScatlcm  ttf  the  act  tv  tba  people 


tfectual.  Any  direction  which  the  Legisla- 
ture might  have  given  In  the  act  aa  to  sudi 
publication  would  have  had  the  efTect  only  of 
Investing  the  officer,  designated  for  that  pur- 
pose, with  the  dlscha^e  of  a  mere  executive 
duty — the  duty  of  seeing  that  the  law,  the 
provision  of  the  Constitution,  as  to  publica- 
tion waa  carried  out  But  it  by  no  means 
followed  that,  because  the  Legislature  In  the 
act  Itself  failed  to  expressly  designate  some 
particular  officer  to  make  the  publication,  the 
duty  of  doing  so  was  not  otherwise  fully  pro- 
vided for.  On  the  contrary,  as  the  Constitu- 
tion in  another  provision  had  made  the 
Governor  the  chief  executive  officer  of  the 
statOy  to  see  that  the  laws  were  faithfully 
executed,  and  as  this  constitutional  provision 
is  one  of  the  laws  required  by  him  to  be  so 
executed,  It  Is  quite  obvious  tbat,  assuming 
the  Legislature  could  have  designated  some 
other  officer,  still,  In  the  absence  of  such 
designation,  It  was  the  duty  of  the  Governor, 
In  seeing  that  the  laws  were  executed,  to 
provide  for  the  publication  of  the  act  and, 
having  done  so,  the  constitutional  mandate 
was  legally  carried  out  In  discharging  his 
duty  in  this  respect  It  was  not  necessary  that 
the  Governor  should  personally  attend  to  the 
publication.  It  was  sufficient  that  be  pro- 
vided for  its  publication,  and  this  was  ac- 
complished when  he  directed  the  Secretary  of 
State  to  make  It  As  the  or^nal  act  of  the 
Legislature  was  In  the  official  custody  of  the 
Secretary  of  State,  he  was  eminently  a  propw 
person  to  be  designated  to  see  that  Its  correct 
publication  was  had. 

Other  reasons  are  ui^E^d  by  petitioners  why 
the  publlcatlfm  of  this  particular  act,  made  by 
the  Secretary  of  State  under  the  direction  of 
the  Governor,  should  be  sustained.  It  Is  In- 
stated  that  as  the  act  in  question  provided.  In 
terms,  for  Its  submission  to  the  pec^Ie  for 
ratification,  and  tbat  the  Governor  should 
Include  the  submission  of  it  to  the  people  In 
bis  proclamation  calling  for  the  gttiwal  elec- 
tion of  November  8,  1904,  such  requlremente 
impliedly  directed  the  Governor  to  teke  all 
necessary  measures  for  a  legal  submlssl<m  of 
it,  including  Its  pubHcatl<»i,  for  the  time  and 
In  the  manner  as  directed  by  the  conatltn- 
tlonal  provision. 

It  is  further  insisted  that  when  the  Legis- 
lature at  the  session  subsequent  to  the  publl* 
cation  of  the  act  (St  190S.  p.  Ill*  C  IIB)  ap- 
propriated money  to  pay  the  advwtlslng  done 
by  the  Secretary  of  State  In  making  such  pub- 
lication, this  operated  as  a  ratification  of  the 
action  of  the  Governor  and  Secretary  ot  tSn 
State  In  that  regard,  or,  at  least  was  a 
recognition  tbat  their  act  in  publishing  It  was 
valid,  and  within  the  scope  of  their  executive 
duty — a  recognition  on  the  part  of  the  legisla- 
tive department  of  the  state  that  the  codp 
stmction  of  the  OonatltDtlon  by  the  Oovonor 
In  that  particular  waa  propw,  and  In  aeco^ 
dance  with  the  Intention  of  the  Legislature. 
While  these  suesestlons  have  mnch  pwmia- 
slve  forces  we  do  not  discuss  or  indotw  tbein. 
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preferring  to  rest  oar  conclusion  vptm  the 
coiutitatlonal  ivoTlrton  relative  to  the  duties 
of  the  Governor  n  chief  executive,  and  which. 
In  our  Judgment  antliorlBed  and  reQulred  blm 
to  direct  the  pabllcatlon  of  the  act  as  it  was 
done. 

As  to  respondent's  claim  that  the  act  as 
pnbltsbed  by  the  Secretary  of  Btote  should 
have  been  accompanied  by  some  certificate  or 
attestation  of  that  <^cer  aa  to  its  authen- 
ticity: The  demurrer  concedes  that  a  true 
copy  of  the  act  had  been  published  for  the 
required  time  and  In  the  mannor  required  by 
the  Ck)nBtitution.  This  was  all  that  that  pro- 
Tlalon  required.  It  was  the  act  as  passed  by 
the  Legislature  which  was  to  be  published. 
If  it  was  contemplated  that  the  act  as  pub- 
lished should  be  attested,  the  Constitution 
would  have  said  so.  Being  silent  upon  the 
Bubjeci;  It  must  be  assumed  that  it  did  not  so 
Intend- 

This  disposes  of  the  only  points  made  by 
respondent  upon  the  demurro-.  neither  of 
wtiich  in  our  Judgment  are  tenable.  As  this 
application  Is  for  a  peremptory  writ  after 
notice,  and  the  matter  is  submitted  on  the 
pleadings,  it  Is  ordered  that  the  peremptory 
writ  of  mandate  Issue  as  iwayed  tm. 

We  concur:  BKATTT,  C.  J.;  SHAW,  J.; 
McFARLAND,  J.;  ANGBLLOTTI,  J.;  HEN- 
SHAW.  J. 


HARDING  T.  HARDING.    (L.  A.  1,170.) 
(Snpreme  Court  of  California.  Jan.  2,  1906.) 

1.  Cotjbtb—Wbit  of  Ehbob— Fedkeal  Supbbmb 

COUKIV-RBVXESAIi — EfFIOT. 

Where  a  Judgment  of  the  state  Supreme 
Court,  affirming  a  divorce  decree,  was  reversed 
on  a  writ  of  error  to  the  federal  Supreme  Court, 
on  the  coming  down  of  the  remittitur  from  the 
federal  court  and  the  filing  thereof  in  the  gtate 
Supreme  Court,  the  appeal  from  the  decree  was 
then  pending  In  the  state  court  for  such  further 
disposition  as  the  court  deemed  proper,  not  in- 
consistent with  the  opinion  of  the  federal  court. 

[Ed.  Note.— For  cases  In  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error,  S  4666.] 

2.  JuDGMiiTT— Estoppel— WAivm. 

Where,  in  an  action  for  divorce,  defendant 
pleaded  the  proceedings  and:  decree  of  the  conrt 
of  another  stat^  in  an  action  between  the  par- 
ties for  maintenance,  as  a  bar  to  and  estoppel 
of  the  suit  in  question,  she  did  not  waive  her 
right  to  rely  on  such  judgment  as  an  estop^l 
b;  failing  to  interpose  any  objection  to  plain- 
tiff's evidence  in  support  of  the  merits  of  his 
main  case,  and  by  cross^xamlnlng  plaintiff's 
witnesses  on  such  subject  and  Introdocing  evi- 
dence on  her  own  behalf  tending  to  disprove  the 
grounds  for  divorce  allied. 

[Ed.  Note.— For  cases  in  point  see  vol.  30, 
Cent  Dig.  Judgment.  11  1149,  1282.] 

8.  PLunina  — Defenses  — DKniAL—OPEKA- 
TiOH  OF  Law. 

The  defense  of  former  adjudication  pleaded 

by  defendant,  like  other  d^enses,  is  deemed 
denied  br  operation  of  law,  as  provided  by  Code 
Civ.  Proc.  1  607,  and  is  available  only  on  proof 
thereof. 

[Bd.  Note.— For  cases  in  point,  see  voL  89, 
Omit.  Dig.  Pleadhig,  |  321.] 


I  BBPOBTEB.  (CaL 

On  Rdi  earing. 
4.  Apfeix— Revkbsal— EJfbtot. 

Where,  on  appeal,  the  Judgment  was  te- 
versed,  and  the  court  held  that  on  the  facts  pr«- 
SMited  a  fbrdgn  decree  was  a  complete  defenss 
to  the  action,  but,  the  findings  being  insuffi- 
cient to  sustain  a  Judgment  for  deCendant.  the 
case  was  remanded  for  a  new  trial,  such  deter- 
mination did  not  preclude  plaintiff  on  the  new 
trial  from  showiu,  if  posslbie,  that  there  was 
no  such  foreign  decree,  or  any  otiwr  fact  In- 
consistent with  those  alleged  in  support  of  the 
defense  of  estoppel  bj  judgment,  or  anything 
legally  avoiding  such  estc^pel. 

In  Bank.  Appeal  from  Superior  Court, 
San  Diego  County;  N.  H.  Conklln,  Jndc& 
Action  George  F.  Harding  against  Ade- 
laide M.  Harding.  From  a  Jndgm^  la  thvcv 
of  plalntur,  defendant  appeals.  Aftw  a  re- 
mittitur of  the  United  States  Supreme  Court 
had  hem  filed,  reversing  the  Jndgmoit  of 
tiie  Callf«nla  8iq>reme  Ooort,  defudant 
moved  that  the  remittitur  In  the  action  be 
twtliwlth  issued  to  the  superior  court  of 
San  Di^  county,  and  plaintiff  moved  that 
the  California  Supreme  Court  iwoceed  to 
hear  and  determine  matters  In  the  appeal 
not  decided  by  the  federal  court  Defend- 
ant's motion  denied.  Plaintiff's  motton  grant- 
ed. JnOgmeat  reversed.  Modification  of  ofrin- 
ion  denied. 

T.  W.  Hubbard  (Henry  Q.  Tardy,  of  coun- 
sel), for  appellant  H.  L.  Ward  and  Hun- 
saker  ft  Brltt.  for  respondoit 

ANGELLOTTI,  J.  This  case,  after  deci- 
sion by  tills  court,  whereby  the  Judgment 
of  the  superior  conrt  of  San  Di^^  county 
granting  plaintiff  a  divorce  from  defendant 
on  the  ground  of  desertion  was  affirmed 
(140  Cal.  690,  74  Pac;  284),  was  carried  to 
the  United  States  Sivrrane  Court  a  writ 
of  error.  That  court  upon  the  ground  that 
this  court  In  affirming  such  Judgment  had 
failed  to  i^ve  to  a  decree  of  the  courts  of  the 
state  of  IlUnols,  rendered  therein  In  an  ac- 
tion fbr  maintenance  thoretofore  prosecuted 
by  defoLdant  against  plaintiff,  the  due  faith 
and  (xedlt  to  which  It  was  entitied  undra-  the 
Constitution  of  the  United  States,  reversed 
the  Judgment  of  this'  court  and  remanded 
the  cause  to  this  court  "for  fm-ther  pro- 
ceedings not  Inconsistent^'  with  the  opinion 
filed  by  said  Supreme  Court  198  U.  8.  317, 
25  Sup.  Gt  679,  40  L.  Bd.  1066.  Upon  the 
coming  down  of  the  remittitur  of  the  United 
States  Snjureme  Court  a  motion  vras  made 
herein  1^  defendant  that  "the  remittitur  In 
said  action  issue  forthwith  to  the  superior 
court  in  and  for  the  county  of  San  Diego, 
state  vt  Callfomla."  This  motion  was  met 
by  a  counter  motion  on  the  part  ot  plaintiff 
to  proceed  to  hear  and  detennlne  such  mat- 
ters Involved  In  the  appeal  as  have  not  been 
decided  by  the  United  States  Supremo  Oonrt, 
and  to  take  such  fnrthor  proceedings  In  ac- 
cordance with  the  mandate  of  said  court 
as  are  necessary  for  the  proper  dh^osttton 
I  of  the  appeal  of  this  court 
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These  mottoiu  have  been  mbmltted  to- 
gether. 

It  Is  appar^t  that,  under  the  jndgment  of 
the  United  States  Supreme  Court,  the  appeal 
In  this  cause  Is  now  pending  in  tills  court, 
for  such  disposition  as  this  court  may  deem 
proper,  provided,  always,  that  such  dl^si- 
ti<Hi  most  not  be  Inconsistent  witik  the  opin- 
ion filed  by  the  federal  court  The  reversal 
of  the  judgment  of  this  court  was  not  a 
revtfsal  of  the  judgment  of  the  saperlor 
ctnirt.  To  effect  sncb  a  rerorsal  tbere  must, 
under  the  drcnmetancea  here  ulstlng*  be  a 
Judgment  of  this  court  reversing  sncb  judg- 
ment. Whether  such  a  judgment  of  rerersal 
must  follow  the  action  of  the  United  States 
Supreme  Court  depends  tipoM  tbe  answer  to 
the  question  as  to  whether  any  other  course 
would  be  inconsistent  wUb  the  oplnlcm  of 
that  oourt  That  opinion  admittedly  finally 
estsbliahed  the  fact  that  the  fluiU  decree  of 
the  IlllnolB  court,  pleaded  and  eetabllsbed 
by  «Tldeaice  In  this  action,  constltnted  a  full 
and  complete  defense  to  the  sole  cause  of 
aetlcw  for  divorce  asserted  by  the  plaintiff 
herein.  Plaintiff,  howerer,  urged  on  the  orig- 
inal bearing  of  this  appeal  that«  if  such 
IlHneU  Judgment  bad  this  ^ect,  the  de- 
fwdant  bad,  by  defending  the  merits, 
waived  tiie  bwefits  of  the  estoppel  arlsii« 
«a  Bueh  decree.  This  contention  was  not 
Dotloed  19  this  court  in  Its  fonner  decision ; 
the  oourt  putting  its  dedsioa  «n  the  ground 
that  the  Illinois  judgment  could  not  have 
the  .effect  attributed  to  It  by  defendant, 
«V€n  if  the  benefits  of  the  estoppel  arising 
<m  such  decree  had  not  been  waived.  It 
Is  now  contended  by  plaintiff  that  this  ques- 
tion of  waKer  has  not  been  foreclosed  by 
the  decision  of  the  United  States  Supreme 
Court,  and  that  this  court  may  and  should 
consider  It,  and.  If  It  finds  npon  the  record 
ttiat  defendant  has  waived  her  rights  under 
the  Illinois  judgment.  It  should  affirm  the 
Judgment  of  the  superior  court.  No  other 
reason  is  suggested  by  plaintiff  why  the  de- 
cision of  the  United  Stotes  Supreme  Court 
does  not  require  a  reversal  of  the  judgment 
of  the  superior  court 

We  do  not  consider  it  necessary  to  here 
discuss  the  elaborate  argument  of  counsel 
as  to  whether  this  question  of  waiver  is 
now  open  to  consideration  by  us,  for,  If  we 
should  conclude  that  It  la  so  op^  we  are 
satisfied  that  It  could  not  be  held  upon  the 
record  before  us  that  defendant  had  waived 
the  benefit  of  the  Illinois  Judgment  The 
facto  alleged  to  constitute  such  s  waiver 
are  few  and  simple.  In  her  answer  to  the 
complaint  for  desertion,  defendant,  In  addi- 
tion to  specially  pleading  with  great  minute- 
ness the  proceedings  and  decree  of  the  Illi- 
nois court,  and  the  Judgment  of  the  Supreme 
Court  of  that  state  on  appeal,  "as  a  bar  to 
and  estoppel  of  the  said  suit  and  supposed 
cause  of  action  set  up  by  the  plaintiff  here- 
in." also  denied  plaintiff's  residence  In  Call- 
fOcnU  (a  thing  o— ontlal  to  liia  right  to 


maintain  the  action)  and  the  charge  of  de- 
sertion. Upon  the  trial  in  the  superior  court 
she  did  not  object  to  evidence  t^red  by 
plaintiff  to  snstein  the  allegations  of  his 
complaint  and  she,  through  ber  attorneys, 
both  cross-examined  plaintUTs  witnesses  sjod 
offered  certain  evidence  in  response  to  tiie 
evidence  adduced  by  him  np<m  the  merits  of 
his  cause.  She  at  all  times,  however,  in- 
alated  npon  her  claim  that  the  Illinois  Jndg> 
ment  constituted  a  full  defense,  and  Intro- 
duced  the  record  of  the  Illinois  proceeding 
In  evldaue,  and  relied  upon  the  same  as 
a  complete  defeiue,  and  there  la  nothing 
to  Indicate  any  Intmtion  to  waive  ttie  benefit 
of  the  Illbuds  judgment  unless  such  inten- 
tion was  manifested  defendant's  failure 
to  Intorpose  any  objection  to  such  evidence 
as  was  offered  by  plaintiff  upon  the  question 
of  residence  and  desertion,  her  crosa-exam- 
Ination  of  plaintiff's  witnesses  upon  the  sub- 
ject  and  the  Introduction  by  ber  of  evidence 
tmdlng  to  disprove  the  allegation  of  desw- 
tion.  It  Is  manifest  that  under  the  cir- 
cumstances, these  facts  Indicated  no  Inten- 
tion on  the  part  of  defendant  to  waive  the 
ben^t  of  tbe  Illinois  judgment  Her  failure 
to  object  to  evidence  offwed  by  plaintiff 
to  support  the  allegations  of  his  complaint 
certainly  Indicated  no  such  Intent  It  Is  ap- 
parent that  any  objection  must  necessarily 
have  been  overruled.  The  defense  of  a  for- 
mer adJudlcatlcHi  pleaded  by  defendant  was, 
like  any  other  defense,  deemed  denied,  and 
was  available  only  upon  proof  thereof,  which. 
In  the  natural  order  prescribed  by  our  Code 
(Code  Civ.  Proc.  i  607),  would  be  made 
only  after  tbe  plaintiff  had  produced  the 
evidence  on  bis  part  In  receiving  the  evi- 
dence offered  by  plaintiff,  the  trial  court 
could  not  be  called  upon  to  anticipate  the 
evidence  of  defendant  Any  legal  evidence 
offered  by  plaintiff  In  support  of  the  allega- 
tions of  his  complaint  was  admissible,  and  any 
objection  that  might  have  been  Interposed 
thereto  must  necessarily  have  been  overruled. 
Defendant  to  save  her  right  under  the  de- 
fense of  former  adjudication,  was  not  com- 
pelled to  make  such  untenable  objections. 
It  Is  equally  clear  that  her  crosB-eiamlna- 
tlon  of  plaintiff's  witnesses,  and  the  Intro- 
duction of  evidence  tending  to  disprove  their 
stetements.  Indicated  no  Intention  of  aban- 
doning her  other  defense  of  former  adjudi- 
cation. She  still  affirmatively  Insisted  upon 
that  defense  and  Introduced  her  evidence  In 
support  thereof.  Under  our  system,  she  had 
the  right  to  set  forth,  prove,  and  rely  upon 
as  many  defenses  as  she  had  (section  441, 
Code  Civ.  Proc.;  Banta  v.  Slller,  121  Cal. 
414,  417,  63  Pac.  035;  Miles  v.  Woodward, 
116  Cal.  308,  315,  46  Pac.  1076),  and  we  know 
of  no  rule  of  law  that  required  her  to  elect 
between  ber  two  defenses,  even  had  the 
plaintiff  asked  the  court  to  compel  her  so 
to  do,  which  be  did  not 

Plaintiff  contends  that  It  is  otherwise  ee- 
tebllsbed  In  1^  stote,  and  cites  tbe  case  (tf 
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Megerle  t.  Asbe,  3S  CaL  74,  wbn^  it  wu 
■aid:  "A  party  cannot  rely  vjftm  a  Judldal 
determination  of  an  Isene  by  way  of  an  estop- 
pel, and  also  nptm  proof  of  tbe  facta  upon 
wblcb  tba  detezmlnation  la  baaed.  The  noeoa- 
■aiy  effect  of  tbe  eatOK>el  la  to  preclude  all 
Inquiry  as  to  tbe  trntta  of  tlia  matter  deter- 
mined, and  when  a  party  who  Is  entitled  to 
set  Dp  the  estoppel  does  open  the  Inquiry  Into 
the  truth  of  the  matter,  he  cannot  complain 
that  the  other  party  pursues  it  vlthout  re- 
gard to  the  estoppel."  This  language  was 
need  by  a  majority  of  the  court  In  relattui 
to  a  plaintiff  who  bad  endeavored  to  show 
that  he  had  a  valid  pre-emption  claim  as  a 
matter  of  fact,  and  also  that  It  bad  beoi  ad- 
judicated hy  the  Land  D^rtment  between 
him  and  defendant'a  grantor,  that  he  had 
such  a  valid  claim.  The  question  was  not 
Important  In  that  case,  in  view  of  the  fact 
that  the  court  held  that  defendant's  grantor 
was  not  really  a  party  to  the  other  proceed- 
ing and  that  the  record  of  tbe  former  adjudi- 
cation was  therefore  not  binding  on  him. 
We  are  at  a  loss  to  understand  how  the 
statement  quoted.  If  It  goes  to  the  extent 
contended  for  by  plaintiff,  could  be  true  under 
our  system.  In  the  later  case  of  San  Fran- 
cisco T.  S.  V.  W.  W.,  39  CaL  473,  it  was 
aquarely  held  that  a  plalntlfF,  by  attempting 
to  plead  the  facts  upon  which  an  adjudication 
was  based,  and  also  pleading  tbe  adjudlca- 
tl<»i,  did  not  walre  the  benefit  of  the  adjudi- 
cation, and  that,  although  tbe  facts  pleaded 
did  not  state  a  canse  of  action,  tbe  allegatlonB 
of  prior  adjudication  did,  and  that  a  demurrer 
Interposed  to  the  complaint  should  have  been 
overruled.  It  was  said  of  Meg^le  v.  Asbe, 
supra,  in  tbe  opinion,  that  such  case  "only 
decides  that  a  party  may  waive  the  benefit 
of  an  estoppel  to  which  he  is  entitled,  and 
that  be  does  so  when  be  does  not  rely  upon 
it,  but  takes  Issue  upon  the  facts  upon  which 
tbe  adjudication  Is  based."  Tbe  court  further 
said:  "The  most  usual  manner  In  which  it 
has  been  held  that  an  estoppel  Is  waived  Is 
by  omitting  to  plead  it  In  this  case  tbe 
plaintiff  has  certainly  not  waived  tbe  benefit 
of  the  estoppel."  It  .Is  somewhat  difficult  to 
see  any  distinction  In  principle  between  the 
case  of  one  who  asserts  both  claims  In  his 
pleadings  and  one  who  does  the  same  thing 
by  bis  evidence  If  one  is  a  walva  of  tbe 
estoppel,  the  other  would  appear  to  be  the 
same.  But  whatever  construction  may  be 
put  upon  Megerle  t.  Ashe,  supra,  aud  the 
later  case  of  Hicks  v.  Lovetl,  64  OaL  14,  22, 
27  Bsc.  942, 49  Am.  Rep.  679,  where  something 
Is  said  that  might  be  construed  as  an  ap- 
proval of  tlie  statement  quoted  from  the 
former  case,  we  are  satlBfled  that,  under  our 
vstem,  a  dfetfendant  does  not  waive  his  rls^ts 
under  a  judgmmt  pleaded  In  bar,  by  the 
mwe  act  of  also  ccmtestlng  the  claim  of  the 
plaintiff  upon  tbe  merits.  We  can  see  no 
valid  reason  In  such  a  case  for  any  exception 
to  the  general  rule  applicable  in  this  states 


to  tbe  effect  tbat  a  defendant  may  plead 
any  and  all  of  the  defenses  that  he  may 
bavei  that  be  may  pursue  and  rely  npim  all 
of  his  deCoises  ao  pleaded  to  the  md,  and 
that.  If  any  d^enae  so  pleaded  la  found  to 
be  good,  be  is  entitled  to  prevail.  If  there 
be  anything  Inconslstoit  wltb  this  in  tbe 
two  California  cases  relied  upon  by  plaiutifl, 
It  must  be  considered  as  overruled. 

The  ccmtentlon  made  as  to  vralver  not  bdng 
tenable,  there  can  be  no  doubt  that,  uudw 
Uie  decl^on  of  tbe  United  States  Supreme 
Court,  tbe  Judgmoit  and  order  of  the  supe- 
rior court  must  be  reversed. 

Tbe  followbig  order  is  tbnefore  made: 
The  remittitur  from  the  United  States  8n- 
prane  CSoort;  revwsing  ttie  judgment  of  tbla 
court  and  remanding  the  causa  to  this  court 
tor  further  proceedings  not  Inconsistent  with 
ttie  opinion  filed  by  said  United  Stetes  Su- 
preme Court,  having  been  iwoduced  and  filed, 
and  it  appearing  to  tills  court  that  therennder 
tbe  judgment  and  order  of  the  superior  court 
In  said  cause  must  be  revwsed.  It  is  ordoed 
tbat  tlw  judgment  and  order  denying  tbe 
motion  for  a  new  trial  be,  and  the  same  are 
hereby,  reversed,  and  tiie  cause  remanded  to 
tbe  superior  court  ot  San  county  for 

further  proceedings  not  inconsistent  with  the 
opinion  of  tbe  United  States  Supreme  Court 
and  this  opinion ;  furtbw  ordered,  in  accord- 
ance with  tbe  mandate  of  the  United  States 
Supreme  Court,  tbat  defendant  have  execu- 
tion from  said  superior  court  for  her  costs 
expended  In  said  United  States  Supreme 
Court,  amounting  to  $629.76,  and  also  tbat 
she  recover  her  costs  on  this  appeaL 

We  concur:  BEATTT,  C.  J.;  McFAR- 
LAND,  J.;  LORIGAN,  J.;  SHAW»  J.;  VAN 
DYKE,  J.;  HENSHAW,  J. 

On  Rehearing. 

ANOELLOTTI,  J.  The  appllcatioa  for  a 
rehearing  on  modification  of  opinion  is  denied. 
What  was  said  in  the  opinion  to  the  effect 
that  tbe  (pinion  of  tbe  United  States  Siqireme 
Court  "admittedly  finally  estebllsbed  the  fact 
that  the  final  decree  of  the  Illinois  court, 
pleaded  and  established  by  evidence  In  this 
BCti(m,  constituted  a  full  and  complete  defense 
to  tbe  sole  cause  of  action  of  divorce  asserted 
by  tbe  plaintiff  herein,"  was  said  solely 
with  reference  to  the  conditions  shown  by 
the  record  on  appeaL  Upon  that  record, 
there  was  absolutely  no  defense  to  the  es- 
toppel In  tbe  slightest  degree  intimated,  otiier 
Uiui  the  alleged  waiver  urged  In  ttiis  court 
and  disposed  of  by  our  oplnluL  If  ttie  find- 
ings of  the  trial  court  bad  been  such  as  to 
Justify  tiiat  course,  this  court  would  have 
ordered  judgmoit  mtered  tbereni  In  favw 
of  defendant  There  was,  however,  no  find- 
ing broad  Miough  to  warrant  this,  and  toe 
tiiat  reaaon  the  cause  was  rananded  for 
fnrtber  proceedlnga  not  inconsistent  wltb  tbe 
<^lulon8  of  tbe  Supreme  Court  of  tbe  United 
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atatea  and  tills  oonrL  35  Baj^  Ct  679,  40 
L.  Bd.  1086;  74  Pac.  284.  Upon  the  new 
trial  whldk  mnBt  naoaaaarllr  follow,  plalntlfl 
may  undoubtedly  mse  any  defenw  that  be 
may  bave  to  the  alleged  eatopiid.  What  was 
finally  established  by  the  oj^on  of  the 
United  States  Snpreme  Gonrt  Is  that  the  al- 
legatlaiB  of  the  answer,  and  the  evldanoe  In 
the  record  hi  suj^wt  thereof,  showed  an 
estoppel,  constltDtlng  a  full  defoiae  to  the 
aola  cause  ai  acthm  for  dlToroe  asserted  by 
plaintiff. 

We  have  determined  that  the  beneflt  of  the 
catojppel  was  not  waived  by  the  acta  of  the 
defendant  on  the  trial  In  the  snperlor  court 
So  much  Is  the  law  of  the  case.  If,  on  a 
new  trial,  defendant  can  show  that  there 
was  no  Judgment  of  the  Illinois  court,  or 
any  other  fact  loconslBtent  with  those  allied 
In  the  anBwer  in  support  thereof,  or  anything 
which  legally  avoids  the  estoppel,  lie  will 
doubtless  be  allowed  to  do  so,  and  there  is 
nothing  in  the  opinion  already  rendered  which 
would  preclude  such  showing. 

We  concur:  BEATTT,  C.  J.;  SHAW,  J.j 
HBNSHAW,  J. ;  McFAItLAND,  J. 


PSOPLB  T.  HcCLUBB.  (Cr.  1,268.) 

(BuprcoM  Ooort  of  California.  Jan.  8,  1906.) 

X  GaiinHAL  Law  —  Othkb  OmnsBS  —  Evi- 
DXNca  OP  Offense  Cbabqid. 

Where  defendant  shot  Z.  Inunediately  be- 
fore b«  Aot  deceased  and  aa  a  part  of  the  same 
transaction,  so  that  it  wonld  b«  dUBcnlt  to  give 
an  iDteUigent  description  of  the  occurrences  re- 
anltlDf  in  decedent's  death  without  referring  to 
the  shootinc  of  Z..  and  the  motive  (or  the  kiliinc 
of  botii  was  the  aame,  it  wai  not  error  to  admit 
evidence  concerning  the  shooting  of  Z.  in  a 
^Yjsecatlon  for  the  kJUing  of  deceased. 
2.  Same— BuBDsn  of  Paoor— Ihstbuciionb. 

Wher^  In  a  prosecution  tor  homicide,  the 
•videnes  Aselosed  a  wUlfol  murder  of  deceased. 
It  was  not  error  to  charge  Pen.  Code,  S  llOS, 
declaring  that  on  a  trial  for  murder,  the  commis- 
Bion  of  the  homicide  by  defendant  being  proven, 
the  burden  of  proof  of  circumstances  in  mitiga- 
tion, justiflcalitm,  or  excuse  is  on  defendant, 
unless  the  proftf  on  the  part  vt  the  prosecution 
tends  to  show  that  the  crime  only  amounts  to 
manslaoghter  or  that  defendant  was  Justified 
or  excoaable. 
8.  Saks— iRsnmcTioiia. 

In  a  prosecution  for  homicide,  the  court 
charged  that  evidence  had  been  admitted  re- 
lating to  the  shooting  of  Z.  at  the  time  It  was 
dimmed  defendant  shot  deceased;  that  the  only 
rdatlon  of  soch  testimony  was  to  lUnitrate  or 
establish  the  Intent  or  motive  with  which  the 
shooting  at  deceased  was  done.  If  any ;  that  be- 
fore the  jury  could  consider  toa  ahooting  of  Z. 
they  most  be  satisfied  beyond  a  reasonable  doubt 
that  defendant  shot  Z.  willfolly,  unlawfully,  snd 
intentionsUy ;  and  that  If  tiiiey  had  a  reason- 
able  doubt  uiey  should  disregard  all  of  the  testi- 
mony on  BQch  guestlon.  Held,  that  such  In- 
stmetion  wss  not  prejudicial  to  defendant. 

In  Bank.  Appeal  from  Superior  Court, 
Loa  Anftlea  Oonnty;  B.  N.  Smith,  Judge. 

John  Mcdnra  ires  oonTlcted  of  murder, 
and  htappeala.  Afflrmad. 


W.  F.  Hel^auiAilln,  tat  appelant  U.  B. 
Webb.  Atty.  Oen.,  and  a  N.  Post,  Aaat  Atty. 
Gen.,  for  the  People. 

McFABLAND,  J.  Defendant  was  char- 
ged with  the  murder  of  one  Jerry  O'Shea, 
and  the  Jury  found  him  guilty  of  murder  In 
the  first  degree  and  imposed  the  death  penal- 
ty. He  appeals  from  the  Judgment,  and 
^from  an  order  denying  hla  motltm  for  a  new 
trial. 

There  Is  no  foundation  for  the  contention 
that  there  was  not  sufBclent  evidence  to 
Justify  the  verdict  of  murder  In  the  first 
degree;  and  the  only  point  which  calls  for 
Bpe<^a]  notice  arises  out  of  the  contention 
that  the  court  erred  in  allowing  evidence 
that  appellant,  in  addition  to  killing  O'Sh^t, 
also  shot  another  man  named  Zodlkoff.  Of 
course,  the  general  rule  is  that  upon  the  trial 
of  a  defendant  on  an  Indictment  charging 
him  with  one  offense,  it  is  not  admissible 
to  Introduce  proof  of  another  and  entirely 
distinct  offense  merely  for  the  purpose  of 
prejudicing  the  Jury  against  the  defendant 
But  where  the  evidence  objected  to  is  perti- 
nent to  the  main  Issues  in  the  case,  and  la, 
In  Itself,  competent,  relevant,  and  admissible, 
it  cannot  be  excluded  ^mply  because  It  hap- 
pens Incidentally  to  include  the  commission 
of  another  offense;  nor  where  the  facts 
touching  the  other  offense  are  so  intimately 
connected  with  facts  constituting  the  offense 
charged  as  to  make  both  parts  of  one  trans- 
action— so  that  there  could  not  well  be  an 
Intelligent  statement  of  the  one  which  did 
not  allude  to  the  other. 

The  main  features  of  the  case  are  these: 
The  homicide— that  Is,  the  killing  of  O'Shea 
— occurred  atraut  a  quarts  past  6  o'clock 
In  the  morning  of  Monday,  the  12th  day  of 
December,  1904,  In  a  livery  stable  on  San 
Pedro  street.  In  the  city  of  Los  Angeles,  kept 
by  two  men  named  Bennett  and  Zodlkoff,  and 
known  as  the  "E<xchange  Uvery  ft  Feed 
Stable."  About  three  days  before  said  De- 
cember 12th  the  defendant  had  aold  to  Ben- 
nett and  Zodlkoff  a  horse  and  wagon.  The 
sale  of  the  property  waa  conaummated  tn 
front  of  the  livery  stable,  and  defendant 
drove  the  horse  and  wagon  Into  the  stable 
to  be  delivered  to  the  purchasers.  He  went 
with  Bennett  into  the  ofllce  of  the  stable  to 
make  a  bill  ot  sale  and  reeelTed  the  purdiasa 
money,  and  took  with  hhn  a  certain  halter 
which  he  claimed  was  reaerred  ftom  ttia 
sale,  but  which  Zodlkoff  claimed  to  be  in- 
cluded In  the  property  sold.  After  defend- 
ant and  Bennett  concluded  their  bininess, 
defendant  discovered  that  his  halter  had 
dissppeared,  and  Bmmett  told  htm  that  Zodl- 
mff  had  taken  It  Dtfendant  waa  perslatant 
hk  his  demands  for  tbe  balt»r  and  Aiowed 
anger  about  the  matter.  Bennett  told  him 
to  come  tbe  next  day  and  be  would  tell 
ZodlkfrfT  to  give  It  to  him,  aa  It  waa  a  small 
matter.  After  that  defendant  made  aeraral 
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Tlslts  to  the  itable  to  get  the  halter;  Bome- 
timea  he  saw  O'Shea,  who  was  employed  In 
the  stable  as  a  hostler,  and  sometimes  Zodl- 
koff,  both  of  whom  refused  to  give  him  the 
baiter,  and  he  had  warm  words  about  the 
matter  with  both  O'Shes  and  Zodlfeoff.  On 
Monday  morning,  about  5:30  o'clock,  defend- 
ant was  seen  by  a  witness  looking  Into  the 
Bxchange  Stable  through  a  ventilating  hole, 
and  when  asked  what  be  was  doing  answer-^ 
ed  that  he  was  "looking  for  somebody." 
About  a  quarter  past  6  o'clock  on  the  same 
morning  there  were  In  the  Bxchange  Stable 
the  defendant,  ZodlkoCF,  O'Sbea,  and  a  man 
named  McAfee,  who  was  a  witness  for  the 
pi-osecutlon.  Defendant  and  Zodlkoff  were 
near  each  other,  and  O'Shea  was  a  little 
further  toward  tiie  rear  of  the  stable  shak- 
ing up  some  straw  In  one  of  the  horse  stalls. 
McAfee  testified  that  he  heard  one  voice 
say,  "I  come  to  get  the  halter,"  and  another 
Tolce  said,  "Xoa  don't  get  it**  Then  came 
the  repljr,  "I  am  a  son  of  a  bitch  if  I  don't 
get  It,"  and  another  answor,  "I  am  God 
damned  if  yon  do."  The  witness  testified 
that  then  "defendant  pulled  a  revolver  and 
flred.  He  fired  at  Zodlkoff."  The  bullet 
struck  Zodlkoff,  wbo  ran  past  McAfee  to- 
wards the  street  McAfee  tratlfied  that 
*^ea  the  d^endant  stepped  about  three 
feet  In  tbat  dlrectton  and  fired  three  times 
toward  the  back  of  the  stable.  I  did  not 
see  what  he  was  firing  at  Immediately  be- 
fbre  I  saw  him  fire  in  tlie  rear  of  the  stable 
three  times,  I  saw  him  shoot  at  the  man 
Zodlkoff.  •  •  •  Immediately  after  he 
flred  these  tliree  shots,  I  saw  a  man  fall  im- 
mediately after  those  three  shots  were  flred." 
He  farther  testified  that  '^fendant  stepped 
across  the  body,  and  used  a  la^  knife 
upon  It"  and  the  defendant  stabbed  the 
knife  Into  the  body  six  times.  The  witness 
then  went  Into  the  street,  but  returned  In 
about  y)  minutes  and  found  the  dead  body  of 
O'Shea  "lying  In  the  same  place  where  I 
saw  Ute  defendant  plunging  the  knife  Into 
him."  In  another  part  of  his  testimony  be 
stated  that  "one  minute  would  take  the 
whole  time  that  It  took  to  stand  there  and 
watch  It  all  and  start  to  the  street"  Other 
wlnesses  who  were  In  the  vicinity,  some  of 
them  being  In  another  livery  stable  called 
the  "Ascott"  ]UBt  across  the  street  opposite 
the  Bxchange  Stable,  testified  to  hearing 
the  shots.  One  witness  said  that  "It  was 
seemingly  no  time  after  I  heard  the  first 
shot  until  I  heard  the  others."  Other  wit- 
nesses speak  of  the  time  between  the  first 
and  second  shots  as  "less  than  half  a  min- 
ute." These  witnesses  testified  that  Im- 
mediately after  bearing  the  first  shot  Zodl- 
koff came  running  out  Into  the  street  cry- 
ing: "I  am  shotl   Helpl"   One  of  these 
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witnesses,  after  hearing  the  first  shot,  went 
to  the  stable  and  was  there  In  time  to  see 
defendant  plunging  the  knife  Into  the  body 
of  O'Shea.  Another  witness  who  was  in  the 
Ascott  stable  testified  that  after  hearing  th« 
first  shot  he  saw  the  defendant  stab  O'Shea. 
It  is  quite  clear,  therefore,  ttiat  the  shooting 
of  Zodlkoff  BO  immediately  preceded  tlie 
shooting  and  stabbing  qf  0*Shea  as  to  f«in 
part  of  the  same  transaction,  and  it  also  ap- 
pears tiiat  the  motive  for  killing  both  was 
tiie  same.  It  la.  indeed,  difficult  to  see  how 
the  witnesses  could  have  given  an  bitelligent 
statement  ot  the  occurrences  whldi  resulted 
In  the  death  of  O'Shea.  without  reference  to 
I  the  shooting  of  Zodlkoff.  As  was  said  In 
People  V.  Linares,  142  CaL  17,  7D  :^c.  808: 
"No  matter  at  what  point  the  nairattve  had 
commenced,  It  in  the  end  would  almost  nec- 
essarily have  reached  these  connecting 
facts."'  Our  conclusion  Is  that  appellant's 
objections  to  the  s&id  evidence  touching 
the  shooting  of  Zodlkoff  are  not  maintain- 
able, and  that  tbe  court  did  not  err  In  the 
ruling  complained  of.  See  People  v.  Wal- 
ters, 98  Cal.  138,  32  Pac.  864;  People  v. 
Suraser,  142  Cal.  362,  75  Pac.  1093;  People  v. 
Linares.  142  Cal.  17.  76  Pac.  308. 

Appellant  In  his  briefs,  objects  to  two  of 
the  Instructions  given  to  the  Jury.  The  first 
is  a  mere  copy  of  section  1106  of  the  Penal 
Code;  and  we  see  nothing  In  the  case  at  bar 
which  made  the  giving  of  tbat  section  Im- 
proper. The  other  Instruction  Is  as  follows: 
"Gentlemen  of  the  jury,  there  has  been  offer- 
ed and  admitted  some  testimony  in  this  case 
relating  to  the  shooting  of  one  Zodlkoff  at 
the  time  it  is  claimed  the  defoidant  shot 
J«Ty  O'Shea.  The  only  relation  ix  object  In 
considering  sudi  testimony  was  to  Illustrate 
or  estehllE^  tbe  Intrait  or  motive  with  which 
the  shooting  of  Jerry  O'Shea  was  done.  It 
any,  and  b^ore  yon  can  consider  the  ques- 
tion of  tile  shooting  of  said  Zodlkoff  yon 
must  be  satined  beyond  a  reasonable  doubt 
that  tbe  defendant  shot  said  Zodlkoff  will- 
fully, unlawfully,  and  intentionally;  and  if 
you  have  such  reasonable  doubt  you  are  in- 
structed to  entirely  disregard  all  the  testi- 
mony you  heard  on  that  question."  What- 
ever grounds  of  objection  this  Instruction 
might  have  presented  to  tbe  prosecution.  It 
could  In  no  way  have  been  prejudicial  to 
appellant 

There  are  no  other  points  calling  tm  no- 
tice. 

The  jndgmoit  and  wder  appealed  tnm 

are  affirmed. 

We  concur:   ANGELLOTTI,  J.;  SHAW, 
J.:  VAN  DYKB.  J.;  LOBIOAN,  3.;  HBN- 
;  SHAW.  J. 
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WEIdSBB  T.  BOUTHGRN  PAa  BX.  GO. 

(L.  A.  1,413.) 
<Sapreme  Coart  of  California.   Jan.  13.  1908.) 

1.  Appeai/— Beoobd— Obdeb  Gbartino  Nkw 

A  copy  of  a  letter  written  bj  the  judge  to 
appellanrB  counsel,  statiog  the  groanda  upon 
wtUcb  be  granted  the  new  trial,  which  grounds 
were  not  shown  in  the  order  for  new  trial,  con- 
stituted no  part  of  the  record  on  appeal. 

2.  Nkw  Tuax  —  Obdbs  —  SrATBHEnr  or 
Gbounds. 

A  general  order  granting  a  new  trial  en- 
tered on  the  minutes  of  the  court  cannot  be 
limited  hj  an  independent  writing  ttating  the 
groanda  <hi  which  the  new  trial  la  granted. 
8.  Appeal— Rbvibw—Gbotjhdb  or  Obdeb  roa 
New  Tbiai.. 

Though  an  order  for  new  trial  apecifiea  the 
grounds  apon  which  it  was  granted,  the  action 
of  the  conrt  in  statiuc  such  gronnda  cannot  re- 
strict the  Supreme  Court  to  the  grounds  so 
specified  for  the  purposes  of  ascertaining  wheth- 
er or  not  a  new  trial  shoald  tiave  been  granted, 
except  npon  tiie  single  qnestion  as  to  the  anffi- 
dency  of  conflicting  erlaence. 
4.  8A3fE— Review  or  DiBOBsnoN-^BAnriNa 
New  Tbial. 

OnioQf^  there  mar  be  some  conflict  in  the 
testimony,  It  la  the  onty  of  the  trial  court  to 
grant  a  new  trial  on  the  ground  of  the  insuffi- 
dency  of  the  evidence  whenever  the  judge  ia 
convinced  that  the  verdict  Is  clearly  against  the 
weight  of  the  evidence,  and  bla  action  In  that 
r^ud  will  not  be  disturbed  on  appeal,  unless 
It  la  apparent  that  there  ha*  been  an  abuse  of 
discretion. 

5w  Mabteb  and  Sebvant— Feixow  Sbbvarts 
— Fbbsons.  Sebvinq  Apfbenticbbhif. 

A  student  brakeman,  on  freight  trains  of 
defendant  at  his  own  request  and  by  permis- 
sion of  defendant,  for  the  purpose  of  gaining 
experience  to  render  him  competent  to  act  as  a 
regul&r  brakeman,  and  who  was  entirely  sub- 
ject to  defendant's  orders,  and  was  required  to 
perform  such  ordinary  duties  of  brakeman  as 
were  allotted  to  him,  was  a  fellow  servant  of 
the  other  trainnien,  although  be  was  receiving 
no  pecuniary  compensation. 

Department  1.  .^^eal  from  Superior 
Ootirt,  Loa  AngelM  Connty;  Waldo  M. 
York,  Judge. 

Action  by  Lawrsnee  Welsser  against  the 
Sonttaan  Pacific  Railway  Company.  From 
an  ivder  grantliig  defenda&f  b  motion  for  a 
new  trial,  plalntifC  an^Uk  Affirmed. 

S.  y.  Landt  and  H.  B.  0.  Muiday,  for 
appellant  BiAnell,  Oibaon  ft  Trasfc,  for  re- 

SpCHldttlt 

ANGBLLOm,  X  This  la  an  action  for 
damages  for  personal  Injuries  allied  to  have 
been  soflnred  by  plaintiff  through  the  n^Il- 
gence  ot  ^fendant  while  he  was  engaged 
In  the  service  of  said  defendant  The  Jury 
Impaneled  to  try  the  cause  rendered  a  ver- 
dict In  farw  of  plaintiff  tat  98.000,  and  judg< 
ment,  was  entered  according^.  Defendant 
r^ularly  made  a  motion  fbr  new  trial  on 
practically  all  flie  grounds  autnorlsed  by 
statute,  including  that  of  iiunffldency  of  the 
eflAsnoe  to  justify  the  verdict  and  in  its 
statement  on  motion  for  new  trial  specified 
wftta  Kreat  particularity  the  particulars 
wherein  It  was  claimed  that  the  erldmce 


was  inanffldent  The  trial  court  disposed  of 
such  motion  by  making  a  general  orda  grant* 
Ing  the  sam€^  the  minute  order  being  as  fol- 
lows, Tlx.:  *l>efendanfs  motion  for  new 
trial  ordered  to  be  and  the  aame  ia  hereto 
granted.**  Plaintiff  appeals  from  such  order 
granting  defendant*8  motion  for  new  trial. 

It  Is  suggested  by  plaintiff  that  the  order 
of  the  trial  court  was  based  upon  two 
grounds  only,  viz.,  error  In  admitting  cer- 
tain evidence,  and  Insufficiency  of  the  evi- 
dence to  sustain  a  conclusion  that  the  plain- 
tiff was  not  guilty  of  contributory  negligence, 
and  that  this  court  is  limited  to  a  considera- 
tion of  these  questions  upon  this  appeal.  In 
support  of  bis  claim  that  the  order  was  made 
for  these  reasons  alone,  he  sets  forth  In  bla 
brief  a  copy  of  a  letter  written  to  bis  coun- 
sel by  the  Judge  of  the  trial  court,  some 
months  after  the  granting  of  the  new  trial. 
This  letter,  of  course,  constitutes  no  part  of 
the  record  on  appeal,  and  could  not  be  made 
a  part  thereof.  Hanna  v.  De  Garmo,  140  Cal. 
172,  174,  73  Pac.  830.  Even  If  the  same  had 
been  written  and  filed  at  the  time  of  the 
granting  of  the  new  trial,  it  could  not  have 
operated  to  limit  the  effect  of  the  general 
order  entered  on  .the  minutes  of  the  court, 
which  order  so  entered  Is,  imder  the  deci- 
sions, the  only  record  of  the  court's  action. 
Any  limitation,  to  be  effectual,  must  be  speci- 
fied in  the  order.  Ben  Lomond  Wine  Co.  r. 
Sladky,  141  Cal.  619,  621,  75  Paa  332 ;  New- 
man V.  Overland  Pac  Ry.  Ca,  132  Cal.  73, 
64  Pac.  110.  Furthermore,  even  if  the  trial 
court  In  this  case  had  effectually  specified 
in  its  order  the  grounds  npon  which  it  grant- 
ed the  new  trial.  Its  action  In  this  regard 
could  not  have  restricted  this  court  to  the 
grounds  so  specified  In  Its  examination  of  the 
record,  for  the  purposes  of  ascertaining 
whether  or  not  a  new  trial  should  have  been 
granted,  except  upon  the  single  question  as  to 
the  sufficiency  of  the  evidence  where  it  was 
conflicting.  Thompson  v.  Cel.,  etc.,  Co.  (CaU 
Sup.)  82  Pac.  367;  Kauffman  v.  Maler,  94  Gal. 
269.  276,  20  Pac.  481,  18  L.  R.  A.  124.  As  it  is 
admitted  that  one  of  the  grounds  upon  which 
the  trial  court  based  its  action  In  granting 
a  new  trial  was  that  the  evidence  was  Insuffi- 
cient to  sustain  a  conclusion  that  plaintiff 
was  not  guilty  of  contributory  negligence, 
what  has  been  said  herein  as  to  the  ques- 
tions reviewable  np<m  this  appeal  la  unneces- 
sary for  the  purposes  of  the  decision,  and 
has  only  been  said  in  view  cl  the  appar- 
ent misconception  of  the  rules  an>llcable  In 
■udi  matters. 

Upon  the  question  as  to  whether  plalntlfl 
was  guilty  of  contributory  negligence,  than 
was  apparently  stnne  conflict  In  the  testi- 
mony. This,  however,  was  not  sufflcloit  to 
prevent  the  trial  court  Awm  granting  a  new 
trial,  on  tiw  ground  of  the  iiuufficiency  of 
the  evidence.  It  ia  eatahUshed  by  numerous 
dedsions  in  this  court  that  altliough  tbwe 
may  be  some  conflict  in  the  testimony,  it  is 
the  duty  of  the  trial  court  to  grant  a  new 
trial  on  such  ground,  whoierer  the  Judge  ia 
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coBTlnced  that  the  verdict  1b  clearly  agalnat 
the  wel^t  of  the  erldence.  and  hla  action  In 
that  regard  will  not  be  dlstnrbed*  nnleaa  It 
to  apparrat  that  there  has  been  an  abnae  of 
the  discretion  confided  to  Um.  See  Green 
Sonle.  14B  Gal.  96.  102,  78  Pac.  8S7:  Bates 
T.  Howard.  106  GaL  ITS,  178,  88  Pac.  715; 
Uoek  T.  L.  A.  nrac.  Go.,  189  GaL  616,  73  Pac. 
4fiS;  BJonnan  t.  BV>rt  Bragg  B.  Go.,  92  Gal 
COO,  2S  Paa  091.  The  record  on  this  vpfinl 
affords  no  basis  for  any  claim  that  ttiere  was 
any  snch  abnse  of  discretion  in  this  case. 
It  Ib  therefore  manifest  that  regardless  of 
other  reasona  that  may  exist,  the  order  grant- 
ing a  new  trial  most  be  a^med.  While  it 
iB  mmecessaxy,  tat  the  purposes  of  a  decision 
of  this  appeal,  to  consider  any  of  the  othor 
points  made  in  sapport  of  the  order,  the  ques- 
tion as  to  whether  plalntUf  was  a  "fellow 
servants  of  the  employes  of  defendant  on  the 
train  upon  which  he  was  engaged  and  by 
which  he  was  injured,  and  therefore  not 
entitled  to  recover  from  defendant  if  the  In- 
JurleB  were  wholly  caused  by  the  negligence 
of  any  such  employe  In  the  operation  of  the 
train  (section  1970,  Civ.  Code),  has  been  dis- 
cnssed  by  counsel,  and  Its  determination  may 
be  necessary  for  the  purposes  of  a  new  trial. 

From  the  evidence  of  plaintiff  it  appears 
that,  at  the  time  of  the  accldoit,  and  for 
some  time  prior  thereto,  be  was  acting  as  a 
"student  brakeman"  on  fre^ht  trains  of  de- 
fendant, at  hiB  own  request  and  by  permis- 
sion of  defendant,  for  the  purpose  of  gaining 
such  ezpffl-ience  and  knowledge  of  the  work 
on  defendant's  road  as  would.  In  ttie  opinion 
of  the  def&ndant,  render  him  fit  and  compe- 
tent to  act  as  a  regular  brakeman  thereon, 
and  to  receive  for  his  work  a  r^ular  brake- 
man's  pay.  As  such  "stndent  brakeman"  he 
was  entirely  subject  to  the  orders  of  defend- 
ant, and  was  required  to  perform  such  ordi- 
nary duties  of  brakeman  as  were  allotted  to 
him.  Just  as  fully  as  If  he  bad  been  assigned 
regular  employment  for  a  pecuniary  compen- 
sation by  defendant  It  Is  difficult  to  con- 
ceive of  any  reason  why  one,  situated  as  these 
circumstances  show  plaintUf  to  have  been, 
should  be  held  to  be  other  than  an  ^ploy6 
of  the  defendant,  subject  to  all  the  obliga- 
tions imposed  by  that  relation-  He  was  cer- 
tainly In  the  service  of  defendant,  regularly 
engaged  In  the  doing  of  the  defendant's  busi- 
ness. The  simple  fact  that  he  was  not  to  be 
paid  any  mon^  for  bis  services  cannot  af- 
fect the  question.  It  was  perfectly  compe- 
tent for  blm  to  agree  to  serve  an  apprentice- 
ship without  pecuniary  consideration.  The 
important  thing  Is  that  he  voluntarily  en- 
tered and  was  engaged  In  the  service  of  the 
defendant  upon  snch  terms  as  he  had  Been 
fit  to  agree  to.  While  so  engaged  In  such 
service,  there  was  no  distinction,  material  to 
the  question  under  discussion,  between  bis 
situation  and  that  of  the  other  employes  on 
the  train.  They  were  all  regularly  engaged 
In  the  service  of  defendant,  in  the  common 
employment  of  operating  a  train  for  defend- 
ant. In  other  words,  they  were  fellow  serv- 
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ants.  Plaintiff  bad  the  same  right  as  tbs 
other  emplf^te  to  be  indemnified  for  all  in* 
Juries  camed  by  the  defoidanl^s  negligence, 
but  his  ilj^te  in  this  regard  wwe  do  greato* 
than  those  of  the  othw  empl<9^  and,  u  in 
tbe  case  of  snch  atber  unployte,  fb»  d^tad- 
ant  could  not  be  held  liable  to  htm  tor  In- 
juries caused  solely  by  the  negligence  of  his 
fellow  employte  in  the  same  gmml  bnslniw, 
ezceq;>t  in  the  cases  specified  In  aeetlon  1970, 
Glv.  God&  No  case  has  been  fdted  by  plain- 
tiff on  this  point  which  Is  coditrary  to  the 
views  hen  expressed.  On  the  other  hand, 
the  case  of  lUIIsaps  r.  LonisTllle,  «t&,  Br. 
Co.,  69  Miss.  ^S,  18  Sooth.  096,  la  stpur^ 
in  point.  There,  one  wwklng  as  firemsn  tai 
d^endanfs  engine^  witii  the  pormlnlon  of 
the  defendant,  ftw  tiie  purposes  of  teaming 
the  bnslDeBS,  wu  killed  in  a  collision  caused 
by  the  n^Ugence  of  a  iwld  employA  claimed 
to  be  a  fellow  sorvant  The  Stqjrone  Coort 
held,  under  these  facts,  that  plalntUTs  in- 
testate was  the  servant  of  the  defiesidant  and 
the  fdlow  servant  of  the  other  employfi,  and 
that,  oonseqnaitly,  no  recovery  could  be  had. 
The  case  of  Barstow  v.  Old  Colony  Railroad 
Co.,  148  Mass.  686,  10  N.  a  2S6,  is  also  In 
point  See,  also,  LaOd  v.  Brodtttm  St  By.  Go. 
(MassJ  62  N.  n.  780;  T^scham  v.  Rldiards 
(Pa.)  20  Atl.  682.  10  L.  R.  A.  97,  ao  Am.  St 
B«|k  90a 

Unda  our  views  of  the  law  upon  this  pRq>- 
osttlon,  the  trial  court  erred  In  the  matter 
of  Instmctlons  to  the  Jury  thweon,  and  this 
also  is  a  snfllclent  reason  for  affirming  the 
order  granting  a  new  trial.  We  do  not  om- 
alder  it  necessary,  for  the  purposes  of  a  new 
trial,  to  consider  any  of  the  other  qnestloDS 
dlscQSsed. 

The  ord»  granting  a  new  trial  la  affirmed. 
We  concur :   SHAW,  3. ;  McFABLAND,  J. 


BIim>N  V.  BOUTHBBN  PAC  Oa 
(L.  A.  1.487.) 

(Supreme  Court  of  California.  Jan.  15,  1006.) 

1.  RiiutOADS  —  Ofebation  at  Gaossinos— - 
Measube  of  Care  REquiBEn. 

Where  the  view  of  a  railroad  track  near  a 
street  cmesing  ia  eo  obBtmoted  that  a  person 
lawfully  using  the  street  cannot,  before  paaslns 
from  a  place  of  safety  to  a  place  of  danger,  see 
an  approaching  train  Id  time  to  escape  it.  If  ft 
moves  at  a  high  rate  of  speed,  it  is  the  duty  of 
the  railroad  either  to  moderate  tba  speed  of 
the  train  accordingly  or  make  the  approach 
of  the  train  reasonably  appareot  by  other 
methods. 

[Bd.  Note. — ^Por  cases  in  point,  nee  vol.  41, 
Gent  Dig.  Railroads,  H  9^  972-080,  lOOl. 

looai 

2.  SaHX  —  NBQI.IOSRCK  —  EXOESSIVB  SPEBO— 
QuXSTIOn  FOB  JUBT. 

Whether  or  not  the  rate  of  speed  of  a 
train  at  a  street  croaaing  la  so  dangeroas  or 
exceaaive  aa  to  conatltnte  negligence  dependa 
upcm  the  drcumstancea  there  enating,  and  la 
a  qaeation  for  the  jury,  if  thoae  drcomatances 
are  such  that  reasonable  and  impartial  men  may 
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differ  as  to  tht  GondnilfHi  to  be  drawn  thare- 

tnm. 

[Bd.  Note^For  case*  In  point,  see  vol.  41, 
Cant.  Di«.  Railroads,  |  1164%.] 

&  SuoE— BurriounoT  or  Btidskob. 

In  an  action  against  a  railroad  tvt  the 
death  of  a  driver  of  a  iraxon  who  was  struck  by 
a  traia  at  a  street  crossmg,  where  his  view  of 
the  train  was  obstmcted,  evidence  held  sufficient 
to  show  that  the  train.  In  mnning  at  a  rate  of 
meed  <rf  80  inilea  an  boor  at  the  place  In  ques- 
tion, was  negligently  operated. 
4.  Sauk— CoNTsiBircoBT  Kbouoknce. 

In  an  action  against  a  railroad  for  the 
death  of  a  driver  ot  a  waeon,  who  was  struck 

S'  « train  at  a  street  crosaiDg  where  hia  view  of 
e  approaching  train  was  obstmcted,  evidence 
held  insnfficieDt  to  show  that  the  deceased  was 
guilty  of  contributory  negligence  as  a  matter 
of  law. 

[Kd,  Note. — For  cases  fn  point,  see  vol.  41, 
Gene  Dig.  Railroads,  i  1168.] 

6.  SAUK— "Look  aitd  Liaran"  Rnu. 

The  track  of  a  steam  railroad  is  of  itself 
a  sign  of  danger,  and  one  intending  to  cross 
moat  avail  himself  of  every  opportunity  to  look 
and  llstm  for  approaching  tnfns,  and  if  the 
view  ct  the  track  is  obstmcted  he  sbonld  taEe 
greater  pains  to  listen. 

[fl<d.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads.  f{  1057-1060.] 

&  Sahk. 

It  is  not  essential  to  the  exercise  of  ordi- 
nary care  on  the  part  of  one  crossing  the  track 
of  a  railroad  with  a  team  at  a  eroanng  that  he 
shoold  stop  and  listen  for  any  particular  length 
of  time;  bat  If  he  looks  and  listens  attentively, 
and  cannot  see  or  bear  an  approaching  train, 
be  is  not  gidlty  of  n«sllgenee  as  a  matter  of 
law  in  starting  forward  to  eroas  the  track,  and 
thereby  leaving  his  place  of  aate^  and  enter- 
ing upon  a  place  of  danger. 

rBd.  Note. — For  cases  In  iwint,  see  vol.  41, 
Cent.  Dig.  Railroads,  S  1178.J 

7.  Sau— Acnoire  in  Febilotjs  Situation. 

One  who  has  started  to  cross  the  track  of 
a  railroad,  after  having  failed  to  see  or  hear  an 
approaching  train  for  which  be  looked  and 
listened,  and  who  is  suddenly  confronted  with 
Imminent  peril  by  the  appearance  of  the  train 
after  ha  has  reached  a  place  of  dangw  on  or 
near  the  track,  need  not  exercise  all  the  presence 
of  mind  and  carefulness  which  are  required  of 
a  prudent  man  under  ordinary  circumstances, 
bat  is  only  required  to  do  what  is  reasonable 
nnder  the  existing  drcomstances. 

(Bd.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Bailroada,  |  1027.1 

8b  BAXfr-QuxsnoH  tob  Jvbt. 

In  an  action  against  a  railroad  for  the 
death  of  the  driver  of  a  wagon,  who  was  struck 
a  train  at  a  street  croesiiw  where  his  view 
tbe  train  wo  obstmcted,  whether  the  efforts 
of  deceased  to  escape  danger  from  tbe  approach- 
ing train  were  reasonable,  in  view  of  his  poll 
and  the  other  drcomstances  of  the  case,  ketd 
a  qaestion  for  the  Jury. 

[Bd.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  (  1177.] 

Department  1.  Appeal  from  Superior 
Court,  San  Luis  Obispo  County;  S.  P. 
Unansat,  Judge. 

Action  Leonard  Bilton  against  the 
Bontbem  Pacific  Company.  From  a  Judgment 
for  plaintiff  and  from  an  order  denying  a  new 
trial,  def«idant  appeals.  Affirmed. 

Rebearliv  denied  February  18, 1906. 

W.  H.  Spencer,  for  appellant  William  J. 
Harrin  tad  B.  T.  Bouldln.  for  reqpondeot. 


ANOELLOTTI,  J.  This  action  was  brought 
by  plaintiff  to  recover  damages  resolting  from 
the  death  of  his  minor  son,  alleged  to  have 
been  caused  by  the  negligence  ot  defendant 
The  case  was  tried  by  a  Jury,  which  rendered 
a  verdict  In  Cavw  of  plaintiff  for  93,000,  upon 
which  Judgment  was  entered.  Defendant  ap- 
peals from  such  Judgment  and  from  an  order 
d^Ing  its  motion  for  a  new  trial. 

It  is  earnestly  contended  that  the  evidence 
was  insufficient  to  sustain  the  verdict  for  ttio 
reasons,  first,  that  it  failed  to  show  any 
negligence  on  the  part  ot  defendant  and, 
second,  that  it  showed  that  tbe  deceased  was 
guilty  of  contributory  n^Ugence  precluding  a 
recovery.  Tbe  deceased,  a  boy  within  a  few 
days  of  his  seventeenth  birthday,  and  pos- 
sessed of  all  his  facultlea,  was  driving.  In  a 
light  spring  wagon,  filled  with  groceries  and 
drawn  by  one  horse,  across  defendant's  rail- 
road track,  where  the  same  crosses  Twelfth 
street  In  the  town  of  Paso  Robles,  when  tbe 
wagon  was  struck  by  one  of  defendant's 
locomotives,  and  he  was  instantly  kilted. 
The  loc(Hnotlve  was  attached  to  a  south- 
bound passenger  train,  which  was  coming  Into 
the  town  several  minutes  late,  and  there  was 
evidence  to  the  effect  that  It  was  running  at 
an  unnsnally  bigb  rate  ot  speed  tor  that 
I  place ;  some  of  the  witnesses  testifying  to  85 
!  miles  an  hour,  and  the  evidence  as  to  tbe 
space  within  which  tbe  train  was  brought  to 
a  stop  tending  to  oorrotrarate  this.  Tbe 
Twelfth  street  croealng  was  about  1,200  feet 
north  of  tbe  railroad  station.  The  town  was, 
according  to  the  census  of  1900,  a  place  of 
1,224  Inhabitants.  There  was  some  testimony 
to  tbe  ^ect  that  the  whistle  of  the  locomo- 
tive was  not  sounded  at  the  eostomary  pla«^ 
some  blodu  north  of  Twelfth  street  and  that 
tbe  btil  upon  the  loonnotive  was  not  rang. 
The  evidence  indicated  tbat  at  tbe  time  of 
tbe  accidoit  by  reason  of  an  emdunkmait 
and  a  curve  In  tbe  railroad  tra(±,  one  ap- 
proaeblng  tbe  crossing  on  Twelfth  street  from 
the  vest,  as  was  deceased,  could  not  obtain  a 
view  of  tbe  tracb  to  tbe  nortti  of  Twelfth 
street  until  within  80  or  40  feet  of  the 
croaslng,  and  tiut  from  tbat  point  to  a  JuAnt 
8  or  10  f^  from  tbe  tracfe  one  coold  see  tlw 
trade  to  the  north  only  for  a  distance  of  about 
120  feet  Changes  have  since  been  made, 
making  the  crossing  less  dangerous,  but  there 
I  sppeam  to  be  no  serious  contention  that  at 
the  time  of  the  accident  the  sltaaUon  was  not 
as  already  stated.  Fronting  on  tbe  west  tide 
of  the  railroad  right  of  way,  and  within  20O 
feet  of  the  aonth  side  of  Twelfth  street,  was 
a  flour  mill,  tb»  machinery  of  whldi  was  In 
operation  at  the  time  of  tbe  acddoit  There 
was  evidence  to  tbe  effect  that  the  grade  of 
Twelfth  street  from  a  point  about  120  feet 
wwt  of  the  croaalng  to  the  track  is  a  down- 
grade of  about  8  to  8%  feet  to  tbe  hun- 
dred. Tbe  railroad  trade  approachee  this 
crosdng  from  the  north  on  a  v^  slight  np* 
grade.  The  acddoit  occorred  on  the  westerly 
one  ot  the  three  tracks  of  the  defendant  cross* 
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ing  Tw-elftb  street  Tbe  deceased  had  resided  i 
In  PftBo  Robles  for  many  years,  and  bad  been 
driving  this  wagon  (a  grocery  ddlvar  wagon) 
for  Beveral  months,  and  was  well  acquainted 
wltb  the  crossing.  There  was  evidence  In- 
troduced on  behalf  of  the  plaintiff  to  the 
tfect  that  the  deceased  drove  his  wagon 
down  Twelfth  street  toward  the  track  at  a 
slow  trot,  nntU  he  came  within  abont  8  or  10 
feet  thereof,  when  he  brought  his  horse  to  a 
walk,  momentarily  paused,  looked  up  the 
track,  and  apparently  listened,  and  then  pro- 
ceeded on  a  walk  across  the  track.  The  evi- 
dence of  plaintiff's  principal  witness  showed 
that  after  the  train  reached  a  place  where  it 
conld  be  seen  from  within  a  few  feet  of  the 
track,  which  must  have  been  within  120  feet 
of  the  crossing,  two  or  three  short  sharp 
blasts  ot  the  whistle  were  sounded  as  au 
alarm,  and  this  Is  also  tbe  evidence  of  the 
engineer  of  defendant's  train.  It  the  train 
was  traveling  at  tbe  rate  of  35  miles  an  hour, 
as  we  must  Msume  It  was  In  view  of  the 
verdict  -and  tiie  order  of  tbe  trial  court 
denying  tt»  matkm  for  a  new  trial.  It  took 
onl7  the  merest  fraction  over  two  seconds  to 
reach  tbe  crossing  after  the  giving  of  such 
blasts. 

There  was  a  sharp  conflict  In  evidence  niion 
Knne  of  the  points  stated  above,  but.  In  view 
of  the  verdict  and  the  order  of  tiie  trial  conrt 
denying  the  motion  for  a  new  trial,  we  must 
here  assnme  the  troth  of  the  evidence  most 
favorable  to  plalntlft.  Vpou  these  tects  we 
have  no  donbt  ttiat  Uie  evidence  was  snfilclent 
to  support  a  finding  that  defendant  was 
guilty  of  negligence.  The  crossing  at  Twelfth 
street  was.  In  view  of  the  facts  already 
stated,  an  exceedingly  dangerous  tme.  The 
curve  In  the  track  and  the  embankment  ob- 
structing ttie  view  at  a  point  120  feet  north 
of  such  crossing  made  It  Incumbfflit  on  de- 
fendant to  exercise  more  care  in  approaching 
the  crossing  than  could  have  been  reasonably 
ocpected  at  a  crossing  where  the  view  was 
unobstructed  tot  a  long  distance.  The  obliga- 
tion r^ted  upon  It  of  taking  sudi  care  to 
prevent  injury  by  Its  trains  to  those  passing 
ovw  the  crossing  as  would,  under  the  existing 
drcumstances,  be  reasonable,  and  if  the 
view  of  Its  track  was  so  obstructed  that  a 
person  lawfully  using  the  street  could  not, 
btfore  passing  from  a  place  of  aatety  to  a 
place  of  danger,  see  an  approacbli^  train  Just 
b^ond  the  obstruction,  In  time  to  escape  It, 
If  It  moved  at  a  bigh  rate  of  speed.  It  was 
Its  duty  to  moderate  the  speed  accordingly,  or 
teake  the  approach  of  the  train  reasonably 
apparent  by  other  methods  to  the  twer  of  the 
street  It  is  true  that.  In  the  abs^ice  of  any 
statute  or  ordinance  on  the  subject  no  rate 
of  speed  is  negligence  per  se.  When  ta^  In 
connection  with  other  circumstances,  however, 
the  situation  Is  very  dlff^ent  We  can  con- 
ceive of  coses  where.  Independent  of  any 
statute  or  ordinance,  a  speed  of  89  miles  an 
hour  In  approaching  a  crossing  would,  under 
Uie  circumstances  thore  existing,  be  so  dan- 
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gerous  as  at  once  to  force  all  sensible  and 
Impartial  men  to  the  conclusiou  that  those 
operating  the  train  were  not  using  reason- 
able care  to  avoid  Injury  to  others,  and  thus 
constitute  negligence  per  se.  However  this 
may  be,  there  can  be  no  doubt  that  the 
question  as  to  whether  or  not  a  rate  of  speed 
at  a  crossing  is  so  dangerous  or  excessive  as 
to  constitute  negligence  must  depend  upon  tbe 
particular  circumstances  there  existing,  and. 
If  the  circumstances  ore  such  that  reasonable 
and  Impartial  men  may  well  differ  as  to 
whether  the  speed  maintained  at  tbe  particu- 
lar place  showed  a  want  of  reasonable  care, 
tbe  question  as  to  whether  the  railroad  com- 
pany was  guilty  of  negligence  in  maintaining 
such  speed  Is  one  for  the  Jury.  See  Elliott 
on  Railroads,  IS  1160,  llSl;  Cooper  v.  Los 
Angeles,  etc.,  Co..  187  Cal.  229, 282,  70  Pa&  11. 

Assuming  that  no  warning  was  given  of 
the  .approach  of  the  train  before  It  came 
into  right  around  tbe  embankment  except 
such  warning  as  was  caused  by  the  mere 
operation  of  the  train  over  the  track,  and 
this,  as  already  stated,  must  be  here  assumed 
in  view  of  the  ei^ldence  and  the  verdict  the 
Jury  were  amply  warranted  in  concluding 
that  the  situation  at  this  crossing  was  such 
as  to  rend»  the  maintenance  of  this  rate  of 
speed  negligence  on  the  part  of  the  company. 
Not  more  than  tbe  merest  fraction  ow  two 
seconds  would  elapae  between  the  coming 
Into  slg^t  of  the  train  and  the  moment  when 
It  would  reach  the  crossing,  an  interval  so 
slight  as  to  i^ve  one  Incumbered  with  a  horse 
and  v^cle  very  little  opportunity  to  cross 
in  safety,  or  withdraw.  It  aftw  stt^ng  and 
listening,  he  had  commenced  to  move  for- 
ward and  was  already  praeUcal^  in  a  place 
of  danger.  In  our  opinion,  tbe  evidence  was 
not  such  that  It  can  be  held  as  a  matter  of 
law  that  the  deceased  was  guilty  of  contrib- 
utory n^Ugenoa 

Defendant  rellee  vpom  the  rule  to  the  ef- 
fect that,  where  a  person  about  to  cross  a 
railroad  trade  falls  to  take  such  precautions 
as  tbe  courts  dedare  are  as  a  matter  ot  law 
essential  to  the  exercise  of  ordinary  core 
on  the  part  of  one  so  situated,  the  courts  vrlll 
hold  as  a  matto:  of  law  that  such  person 
has  been  guilty  of  negllgmice.  Those  precan- 
tl<ms,  as  stated  by  this  conrt  In  Herba!t  v. 
Southern  Pacific  Co.,  121  CaL  227,  280,  68 
Pac.  651,  are  as  follows,  vis. :  "The  railroad 
track  of  a  steam  railway  must  Itwif  be  re- 
garded OS  a  sign  of  danger,  and  ciao  Intending 
to  cross  must  avail  hlmscdf  of  every  oppor- 
tunity to  look  and  listen  tor  approaching 
trains.  What  he  must  do  In  aucb  a  case  will 
depmid  upon  circumstances.  If  tbe  view  ot 
the  inxSt  la  obstructed,  he  slumld  take 
greater  pains  to  listen.  If,  taking  those  pre- 
cautions, he  would  have  seen  or  heard  the  ap- 
proaching Irain,  the  very  fact  of  Injury  will 
raise  a  presumptUm  that  he  did  not  take  the 
required  precantlons."  The  rule  here  laid 
down  must  be  considered  the  settled  rule  of 
this  sUte  (see  Green  v.  Los  Angeles,  etc,  Ool, 
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148  Gal.  31.  76  Pac.  710, 101  Am.  8t  Bap.  68), 
and,  if  the  erldence  compelled  tbe  conclnaion 
tbat  tbe  deceased  foiled  to  (Aserre  Its  r»- 
iiolranenta,  there  coald  be  no  escape  from  the 
cwcliulai  that  be  was  fiiUty  of  ccmtrlbntory 
oecUgence  as  a  mattor  of  law. 

There  was,  however,  erldoice  tending  to 
prore  that  deceased  took  every  pvecantfon  re- 
quired b7  tbls  ral&  If  he  bad  not  done  this, 
but  bad  continued  on  a  trot  across  tbe  traA, 
wlthoot  Btcq^ilnc,  altboivb  he  wonld  hare 
beoi  goilty  of  nesllgoice,  be  probably  would 
bare  escaped  Injory.  Aa,  becsnse  of  the  ob- 
struction to  the  Tlew,  be  could  not  see  np  the 
tmck  any  considerable  dtatance.  It  waa  donb^ 
less  his  duty,  on  aprroacbtng  the  crossing,  to 
reduce  tbe  speed  of  bis  horse  and  take  great- 
er pains  to  listen,  and,  perhaps,  to  stop,  so 
that  bis  hearing  might  not  also  be  obstructed 
by  any  noises  under  his  own  control.  Pepper 
T.  S.  P.  Ca,  105  Cal.  889,  399,  38  Paa  974 ; 
Fleming  V.  W.  P.  R.  E.  Ca.  49  Cal.  253; 
Blackburn  v.  S.  P.  Co..  84  Or.  21S,  221.  55 
Pac.  226.  There  was  evideDce  tending  to 
show  that  be  did  all  tbls  at  as  late  an  op- 
portunity as  was  given  him,  viz.,  within  8 
or  10  feet  of  the  track.  According  to  that 
'evidence,  he  there  brought  his  horse  to  a 
walk,  and  then  momentarily  paused,  facing 
partially  In  the  direction  from  wbtch  the 
train  was  coming.  The  evidence  warranted 
tbe  conclusion  that  he  could  not  then  see 
the  train.  Unless  we  can  say  as  a  matter  of 
law  that  tbe  noise  of  tbe  approaching  train 
must  necessarily  have  been  apparent  to  htm, 
If.  while  pausing,  be  bad  listened  for  it,  we 
cannot  assume  that  he  was  not  listenlDg.  Ap- 
parently he  was  taking  every  precaution 
to  observe  whether  or  not  a  train  was  ap- 
proaching. There  was  no  evidence  as  to 
whether  there  was  any  wind.  The  train,  it 
must  be  assumed,  was  behind  a  high  embank- 
ment, which  might  have  obstructed  the  sound 
of  its  movement  on  the  rails,  and  did  not  In- 
dlcate  Its  approach  by  tbe  ringing  of  bell  or 
sounding  of  whistle.  The  machinery  of  a 
flourmlll  was  In  operation  within  a  few  hon- 
ored feet.  Under  all  these  circumstances 
we  do  not  feel  warranted  In  saying  that  the 
mere  operation  of  tbe  train  over  tbe  rails 
must  have  been  appareit  to  one  listening 
from  a  point  8  or  10  feet  west  of  the  crossing. 
It  was  not  eesentlal  to  the  exo^Ise  of  ordi- 
nary care  on  the  part  of  deceased  that  he 
should  stop  and  listen  for  any  particular 
length  of  time.  If  be  looked  and  listened 
sttentlvely,  and  could  not  see  or  hear  the 
train,  and  proceeded  to  leave  hli  place  of 
safety  and  enter  upon  a  place  of  danger  only 
after  so  dohig,  it  cannot  be  held  that  he  was 
cnllty  of  negllg^ice  as  a  matter  of  law  In 
starting  forward  to  cross  the  track. 

Having  onoe  started,  although  not  at  once 
vpiHi  the  track,  he  was  already  In  a  place 
4iC  danfor.  It  most  be  borne  In  mind  that 


we  are  not  considering  the  ease  of  a  pedea- 
trlan  who  Is  not  In  any  dangw  until  be  baa 
tAepped.  wltbln  tbe  readi  of  tbe  train,  and 
who,  up  to  tbe  very  moment  of  so  doing,  baa 
a  sure  and  certain  mode  of  escape  clearly 
open  to  him,  but  the  case  of  one  on  a  loaded 
geocerj  wagon,  driving  a  borse  attached 
thereto,  who  bas  cranmenced  to  move  down  a 
grade  toward  a  railroad  track,  and  is  already 
wltbln  a  very  few  feet  thereof.  Probably 
tbe  locomotive  flashed  Into  view  of  tbe  de- 
ceased and  gave  Its  sharp  alarm  blasts  before 
his  horse  was  actually  on  tbe  traxSi,  but  It 
does  not  follow  that  he  was  gull^  of  negli- 
gence In  att^ptlng  to  escape  the  threatened 
danger  by  crosfling  In  front  of  the  train. 
Tbe  evidence  warranted  the  conclusion  that 
at  this  time  the  deceased  was,  without  any 
negligence  on  his  part,  already  in  a  position 
of  great  peril,  and  that  Immediate  action  on 
his  part  was  necessary  to  avoid  injury.  Be- 
wildered as  he  must  have  been  by  the  snd- 
den  appearance  of  the  train  and  the  threatoi- 
ed  peril,  be  was  not  required  to  exercise  all 
that  presence  of  mind  and  carefulness  which 
are  required  of  a  careful  and  prudent  man 
under  ordinary  circumstances.  Harrington 
V.  Los  Angeles  Ry.  Co..  140  Cal.  614.  521, 
74  Paa  16.  63  L.  R.  A.  238,  98  Am.  St  Rep. 
85.  He  was  only  required  to  do  what  was 
reasonable  under  the  existing  circumstances. 
It  is  possible  that  he  might  still  have  been 
able  to  so  stop,  back,  and  turn  his  horse  and 
wagon  as  to  entirely  escape  Injury,  although 
the  evidence  Is  not  such  as  to  make  this 
clearly  appear.  The  case  was  undoubtedly 
one  where  tbe  reasonableness  of  the  effort  to 
escape  injury  after  discovery  of  tbe  danger 
was  a  question  for  the  jury,  to  be  determined 
by  tbeni  in  view  of  all  the  circumstances 
shown  by  the  evidence.  See  Harrington  v. 
L.  A.,  etc.,  supra;  Liverpool,  etc.,  Ins.  Co. 
V.  S.  P.  Co.,  126  Cal.  434,  489.  58  Pac.  55. 
Tbe  evidence  Is  such  as  to  preclude  us  from 
disturbing  their  finding  thereon. 

In  the  matter  of  Instructions  to  the  Jury 
there  was  no  prejudicial  error.  The  first 
instruction  complained  of,  wherein  tbe  court 
stated  the  nature  of  the  action,  cannot  rea- 
sonably be  construed  as  assumli^  any  wrong- 
ful act  or  negligence  on  tbe  part  of  defendant 
It  may  be  conceded  that  the  second  Instruc' 
tlon  complained  of  stated  a  proposition  of 
law  that  was  "purely  abstract  as  far  as  this 
case  is  concerned."  but  It  was  of  such  a 
nature  that  it  L-ould  not  have  operated  to  the 
prejudice  of  defendant  Tbe  requested  In- 
struction as  to  the  duty  of  one  approachii^ 
a  railroad  crossing,  taken  from  the  c^inlon 
in  Herbert  v.  8.  P.  Co..  supra,  was  fully 
rovered  by  other  Instructions  given. 

The  judgment  and  order  denying  the  mo- 
tlon  for  a  new  trial  are  affirmed. 

W«  concur:    SHAW.  J.;  HENSHAW.  J. 
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CABPB1>ITBB  T.  A8HLE7.  (Sac  1^) 
<BnprMiM  Court  ai  Oalifwoia.  Juu  18,  1906.) 
1.  SLA.nDn  —  FBiviuaB  —  Quxnion  roB 

OOTJST. 

Whtre  the  facta  and  drcamitancea  under 
which  alleced  alanderoua  wtffda  were  spoken  are 
undisputed  the  ouestlon  whether  they  were 
privileged  or  not  u  a  question  of  law  for  the 

court. 

[Ed.  Note. — For  cases  in  point,  see  toI.  82, 
Cent  Dig.  Libel  and  Slander.  }  862.] 

a.  Sua— GoHinimcATiOHs  in  Jodigial  Pbo- 

OXBDIKGB— IBBSLBVAHT  MATTBB. 

Under  Oir.  Code,  i  47,  providing,  inter 
alia,  that  a  privil^ed  commonjcation  is  one 
made  in  any  legislaave  or  jndidal  proceeding, 
but  irrelevant  or  Immaterial  matter  ▼olontaril^ 
or  maliciously  published  in  the  course  of  Judi- 
cial proceedings  Is  not  prtrileged,  a  district  at- 
torney conductinsr  a  criminal  case  in  a  justice's 
court  is  not  privileged  to  charge  opposing  coun- 
sel with  perjury  or  subomatiMi  of^  perjury. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Libel  and  Slander,  H  117-123.] 

8.  SAIO— BVIDBNCB. 

In  an  action  for  slander,  newspaper  articles 
with  which  defendant  had  no  connection,  bat 
which  parported  to  narrate  what  he  said,  were 
not  admisaible  in  evidence  against  him. 

Department  2.  Appeal  from  8tq>ertor 
Court,  San  Joaquin  County;  W.  B.  Nntter, 
Judge. 

Action  by  A.  H.  Carpenter  against  A.  H. 
Asliley.  From  a,  judgment  for  defendant, 
plaintiff  appeals.  Reversed. 

A.  H.  Carpenter,  In  pro.  i»er.  R.  O.  Minor 
and  Nlcol  ft  Orr,  for  reqiondent. 

McFARLAND,  J.  Action  of  slander. 
The  verdict  and  Judgment  were  for  defend- 
ant; and  the  Judgment,  plaintiff  ap- 
peals. 

It  was  averred  In  the  complaint:  That 
on  January  23, 1901,  at  the  city  of  Stockton, 
In  the  presence  and  hearing  of  divers  per- 
sons, defendant  qpoke  and  published  con- 
cerning plaintiff  the  following  words:  "You 
have  committed  perjury."  "You  have  com- 
mitted subornation  of  perjury."  "You  are 
guilty  of  subornation  of  perjury."  "I  charge 
you  with  subornation  of  perjury,"  "I  will 
have  your  case  presented  to  the  grand  Jury." 
That  on  the  next  day,  January  24,  1901. 
he  spoke  and  published  said  words  In  the 
presence  of  divers  persons.  That  said  words 
were  false,  etc.  Defendant,  in  bis  answer, 
denies  that  he  spoke  the  words,  and  upon 
that  issue  the  evidence  was  conflicting,  so 
that  if  the  only  question  In  the  case  was 
whether  the  words  were  spoken  as  charged, 
the  verdict  and  Judgment  could  not  be  dis- 
turbed. There  are,  however,  other  ques- 
tions In  the  case.  The  record  presents  nu- 
merous ^ceptions  to  rulings  of  the  court  in 
passing  upon  the  admissibility  of  evidence, 
and  Instructing  the  jui7;  but  the  only  point 
made  by  appellant  which  calls  for  much  con- 
sideration arises  out  of  the  Instructions  to 
the  jury  on  the  subject  of  "privileged  pub- 
lications." Respondent  set      as  a  defense 


that  whatever  words  were  ^ken  by  hun  at 
the  time  stated  in  the  complaint  were  privl- 
leged  publications,  because  made  in  the 
"proper  discharge  of  official  duty,"  and  in 
a  "Judidal  proceeding,"  within  the  meaning 
of  the  provisions  of  section  47  of  the  Civil 
Code.  The  Jnry  may  have  fonnd  that  the 
words  were  spoken,  as  alleged,  bnt  wrae  priv- 
ileged: and  therefore  the  Instmctlons  as  t» 
the  privilege  are  important 

The  facts  and  drcnnutancea  under  which 
the  words  were  apaitm  woe  undisputed; 
and  therefore  the  question  whether  they 
were  privll^^  was  a  question  of  law  for 
tlie  court  to  determine  The  words  were 
Bpokm  reqmndait,  If  at  all.  while,  as 
district  attorn^,  be  was  c<mdw:tbif  In  a 
Justice's  court  the  trial  of  the  criminal  case 
of  the  Pec^le  agtinst  Arttiur  Bnnls,  charged 
with  petit  larceny;  and  the  plaintiff  Carpen 
ter,  who  is  an  attorney  at  law,  was  con- 
ducting the  d^eiue  of  said  Bnnte.  He  was 
not  a  witness  In  the  case.  During  the  prog- 
ress of  that  trial  titie  defendant  boeln  di- 
rected the  sheriff  to  arrest  one  Stennett  for 
an  alleged  crime,  and  plaintiff  herein  charac- 
terized the  act  of  ordering  the  arrest  as  go* 
Ing  beyond  legitimate  means  and  "bnlldoi- 
Ing";  and  therenpon — If  the  averments  of  the 
complaint  herein  and  tta  testinimiy  of  plain- 
tiff are  tme — defendant  herein  used  the 
words  above  quoted.  Sometimes  tiie  ques- 
tion of  privilege  Is  one  of  mixed  fact  and 
law,  and  In  such  case  It  Is  proper  for  the 
court  to  submit  It  to  the  Jury  with  proper 
instructions;  but  where,  as  In  the  case  at  bar, 
the  facts  touching  the  circumstances  under 
which  the  alleged  defamatory  words  are  spo- 
ken are  not  In  dispute,  the  question  Is  for 
the  court  In  Townsend  on  Slander  &  Libel 
(3d  Bd.  p.  332)  tiie  rule  is  correcUy  stated 
as  follows:  "The  facts  being  uncontrovert- 
ed,  the  court  is  to*  determine  whether  or 
not  the  publication  Is  privileged."  But  In 
the  case  at  bar  the  court  refused  to  det»- 
mlne  whether  the  publication  was  privileged, 
and  left  that  question  to  the  Jury;  and  in 
so  doing  the  court  erred.  This  ruling  was 
made  in  various  forms.  In  the  first  place, 
defendant  asked  for  several  instructions 
which  should  have  been  given  as  presented; 
but  the  court,  against  the  objections  of 
plaintiff,  inserted  In  them  the  quallflcations 
"that  said  words  were  not  privileged,"  and 
"unless  the  jury  find  the  publication  thereof 
was  privileged."  The  court  refused  to  in- 
struct at  plaintiff's  written  request  that 
If  the  alleged  words  were  spoken  during  the 
trial  of  People  v.  Bnnls,  as  hereinbefore 
stated,  they  were  not  privileged.  The  fol- 
lowing Instruction  asked  by  plaintiff  was  re- 
fused: "The  Jury  are  Instructed  that  tbe 
question  of  wfaetlier  the  plaintlfl  had  com- 
mitted perjury  or  subomatiim  of  perjury 
was  not  under  consideration  In  the  case  of 
People  V.  Arthur  Bnnls,  wherein  the  slander- 
ous words  are  alleged  to  have  been  i^keik 
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1)7  ttM  defendant  herdn,  and  tber^nre  any- 
tblnff  that  tlie  defendant  in  this  case  luay 
haTO  said  at  that  trial,  In  the  presence  of 
•ottien  In  rdatlon  to  whethor  the  plaintiff  had 
committed  perjury  or  sabomatlon  of  per- 
jury would  not  be  prlTUeged."  The  court 
«ln>  Inatroeted  the  jury,  at  the  reqiuBt  of  de- 
ftedant  as  follows:  "No  action  will  He 
against  a  public  ofllcer  for  any  words  ipoken 
or  pnbUshed  by  him  in  the  proper  discharge 
«t  his  olBdal  duty.  No  acUw  will  lie  against 
«  district  attorney  for  any  words  spoken  or 
pnUidMd  by  him  daring  the  prwer  discharge 
of  his  itfBctal  duties  as  district  attorney  and 
in  tbe  coune  of  a  judicial  proceeding  in 
wbl^  be  in  his  offl^l  capacity  is  engaged." 
There  were  other  instructions  and  refusals 
to  Instmct  on  the  same  lines  as  Oe  above; 
but  tbe  foregoing  refetenoes  are  suffldent  to 
show  that  the  court  left  to  ttie  jury  tlie 
whole  question  whethw  or  not  tbe  alleged 
defamatory  words  were  privileged. 

There  is  some  authority  to  the  point  that 
tlie  i^irllege  of  counsel  whwt  trying  a  case 
to  Qpeak  defamatory  words  Is  unqnailAed  and 
abeolnte;  that  is,  that  be  has  free  unbridled 
license  to  defame  wbomsoevw  he  pleases, 
whether  or  not  tbe  person  defamed  be  a  wit- 
ness or  party  In  the  pending  action  or  a 
stranger,  and  whether  or  not  the  defamatory 
matter  be  In  any  way  jwrtlnent  or  relevant 
to  tbe  Bubject-matter  of  Inquiry  in  the  ac- 
tion or  has  any  reference  thereto.  TblB  doc- 
trine would  work  Intolerable  wrong  to  In- 
nocent persons  who  would  be  without  any 
remedy,  or,  as  said  In  Hastings  t.  Luak,  22 
Wend.  410,  S4  Am.  Dec.  S30,  It  would  be 
to  furnish  counsel  "with  a  shield  of  Zeus, 
and  thereby  to  enable  tbem  with  Impunity 
to  destroy  the  character  of  whomsoever 
they  please."  The  great  weight  of  author 
1^.  however,  is  that  this  privilege  Is  not 
absolute,  but  is  limited  to  words  which 
have  some  reasonable  pertinency,  or  rele- 
vancy, or  r^erence  to  the  matter  involved 
as  tbe  subject-matter  of  the  pending  action. 
Blackstone  (book  8,  p.  29)  says:  "A  counsel 
Is  not  answerable  for  any  matter  by  him 
spoken,  relative  to  the  cause  In  hand,  and 
suggested  In  his  client's  Instructions,  al- 
thongh  It  should  reflect  upon  tbe  reputation 
of  another,  and  even  prove  absolutely 
gromidless;  but  If  he  mentions  an  untruth 
of  his  own  invention,  or  even  upon  Instruc- 
tions, If  it  be  Impertinent  to  tbe  cause  In 
hand,  he  is  then  liable  to  an  action  from 
the  party  Injured."  In  Hastings  t.  Losk, 
supra.  Chancellor  Walworth  said:  "Upon  a 
full  consideration  of  all  the  authorities  on 
tbe  subject,  I  think  that  the  privilege  of 
coonsel  in  advocating  tbe  causes  of  their 
clients,  and  of  parties  who  are  conducting 
their  own  causes,  belongs  to  the  same  class 
where  they  have  confined  themselves  to  what 
was  relevant  and  pertinent  to  the  questltm 
before  the  court'*  There  are  numerous  au- 
tlumties  to  the  sams  pfOat;  bnt  as  tluv  aia 
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nearly  all  referred  to  and  collated  In  tbe 
leading  case  on  the  subject  of  Maulstv  t. 
Belssnider.  68  Md.  148,  14  m  605.  we  wiU 
content  ouiselTes  with  r^errtng  to  that  caae^ 
and  the  authorities  there  dted;  and  we  agree 
with  the  court  In  tliat  case  In  holdli^  tiiat 
"the  privily  of  counsel  In  tbe  trial  ot  a 
cause  Is  not  absolute  and  unqualified,  and 
slanderous  words  spoken  by  bim  having 
no  relation  or  reference  to  ttie  cause  in  hand 
or  to  any  subject-matter  involved  therein 
are  actionable."  And  It  is  quite  clear  that 
in  the  case  at  bar  the  defamatory  words 
alleged  to  have  been  asxdcen  by  the  defendant 
of  plaintiff,  who  was  idmply  an  opposing  at- 
torney In  the  case  at  hand,  bad  no  pertinency, 
relevancy,  or  reference,  to  the  charge  of  lar- 
ceny In  the  pending  action  of  People  v. 
Bnnls,  which  was  the  subject-matter  of  In- 
quiry in  that  action;  he  bad  no  more  privi- 
lege to  use  the  defamatory  words  alleged 
than  be  would  have  had  to  charge  plaintiff 
with  robbery,  rape,  or  murder. 

There  are  no  other  points  calling  for  much 
special  notice.  Tbe  record  contains  a  great 
deal  of  irrelevant  matter.  The  court  was 
right  In  excluding  certain  newspaper  articles 
purporting  to  state  what  the  defendant  bad 
said;  he  was  not  responsible  for  those  artl- 
cles,  and  they  were  not  admissible  evidence 
against  him.  We  see  no  errors  in  the  other 
Instruction,  at  least  none  of  any  consequence, 
except,  of  course,  those  which  come  within 
tbe  rule  above  stated  as  to  privileged  publica- 
tiooB.  And  If  there  should  be  another  trial, 
no  doubt,  much  of  the  matter  which  appears 
In  the  present  transcript  will  be  left  out  of 
the  evidence.  There  were  no  rulings  on  the 
admisBibility  of  evidence  which  seem  to  be 
Important  or  material,  at  least,  as  the  case 
was  presented;  but,  of  course,  on  another 
trial  the  case  might  assume  a  different  phase, 
and  the  rulings  have  more  significance. 

The  Judgment  appealed  from  Is  reversed. 

We  concur:  LORIOAN.  J.;  HBNSECAW,  J. 


SOUTHERN  PAC.  B.  CO.  v.  UPAIAN. 
(L.  A.  1,482.) 
(Supreme  Coart  of  Callfomis.   Jan.  17,  1906.) 

1.  Appuj>-FxnniR08— SumonnoT  or  Bvi- 
OKNca  —  SPKinuTzoHs  or  Ebbob  —  Bi- 

VIBW. 

Where,  on  appeal  from  an  order  denying 
a  new  trial,  the  questions  presented  by  asaicn- 
mentB  that  the  flndings  of  the  trial  court  were 
not  snatained  hj  tbe  evidence  were  available  to 
appellant  under  Its  exception  to  the  rollog  ot 
the  trial  court  in  the  admission  of  evidence  and 
to  the  denial  of  plaintiff's  motion  for  a  Judgment 
of  nonsnit  on  appellee's  counterclaims.  It  was 
immaterial  tliat  snch  assignments  of  error  dild 
not  safilcimtiy  specify  wherein  tbe  endoice  was 
Insufficient  to  sustain  tbe  findings. 

2.  Public  Lahds— Razlboao  Gaamm-Om- 

GBKSSIONJX  Acts— BmCT. 

Oranta  under  Act.  Oong.  1866  aothorising 
the  Atlantic  &  Psdfic  Railroad  Company  and 
tba  Southern  Fadfie  BaUxead  Gompany  to 
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each  constmct  a  railroad  in  the  state  of  Cali- 
fornia, and  granting  public  lands  In  aid  of  the 
construction  of  each  of  such  roads,  were  grants 
In  pnesenti,  whbfh,  when  maps  of  definite  loca- 
tion were  filed  and  approved,  took  effect  bj  re- 
lation as  of  the  date  of  the  act. 

5.  COUBTS— DeCIBIORS— COMCI.UBIVBHSSS. 

Where,  on  an  isBae  involTing  a  railroad 
company's  rights  In  certain  public  land  under  a 
congressional  grant,  the  court  based  a  finding 
that  the  railroad  company  had  no  rights  in  the 
land  on  certain  federal  decisions,  a  decision  of 
the  Sapreme  Conrt  ot  the  United  States,  though 
rend««d  Bulwequent  to  the  dedsion  in  question, 
holding  that  the  railroad  company  and  the 
United  States  were  tenants  in  common  in  a 
lar^  tract,  including  the  land  in  question,  was 
available  on  appeal  as  a  conclusive  antliori^ 
that  the  finding  of  the  trial  court  was  erro- 
neous. 

4.  Etidisck— JuDiciAi.  Notice. 

A  letter  of  the  commissIoDer  of  the  General 
Land  Office  wiUi  referoice  to  lands  within  the 
limits  of  a  railroad  grant  is  a  public  docnment 
of  which  the  courts  will  take  Jodicial  notice. 

6.  Public  Lands— Railboad  Gbastb— Pm- 

OHABEBS  rSOlf  RAILROAD. 

In  a  sait  to  cancel  the  rights  of  vendees  in 
certain  lands  within  an  alleged  railroad'  grant, 
sold  before  the  issuance  of  a  patent,  findings 
that  it  had  been  finally  determined  that  the 
railroad  company  had  no  interest  in  tlie  land 
and  should  not  receive  a  patent  theretov  held 
not  sustained  by  the  evidence. 
6.  Saue. 

Where  a  contract  for  the  sale  of  railroad 
lands,  prior  to  the  issuance  of  a  ^tent,  re- 
quired the  railroad  company  to  exercise  reason- 
able diligence  to  obtain  patents  for  the  land, 
and  the  delay  which  intervened  was  occasioned 
bythe  failure  of  the  Land  Department  prior  to 
1S97  to  approve  the  report  of  commissioners 
appointed  to  inspect  the  railroad  constructed, 
on  which  approval  alone  patents  conld  be  issued, 
and  by  iiti^tion  arising  in  the  federal  courts 
relating  to  plaintlfTs  right  to  patents,  which 
wss  prosecuted  by  the  railroad  company  as 
diligently  as  possible,  a  iinding  that  the  railroad 
company  did  not  use  ordinary  diligence  to  pro- 
cure patents  for  the  land  was  erroneous. 

Department  2.  Appeal  from  Snperior  Court, 
Los  Angeles  County;  M.  T.  Allen,  Judge. 

Salt  by  the  Southern  Pacific  Railroad  Com- 
pany against  Louis  Lfpman.  From  an  order 
denying  plaintlfTs  motion  for  a  new  trial, 
it  appeals.  Reversecl. 

Rehearing  denied  February  16,  1906. 

William  Singer,  Jr.,  H.  V.  Reardan,  and 
Qxxy  Sboup,  for  appellant  Blgelow,  Dorsey 
A  Titus,  tar  respondent 

LORICAN,  J.  This  Is  an  appeal  from  an 
order  denying  the  motion  of  plaintiff  for 
a  new  trial. 

On  September  6.  1888,  plalntlfT  and  de- 
fendant entered  into  six  contracts  for  the 
sale  and  purchase  of  real  property  situated 
In  LoB  Angeles  county,  this  state.  Each  con- 
tract related  to  a  separate  qnartw  section 
of  land  and  the  first  foor— Nos.  9.886,  9,887, 
9,888,  and  9,889— embraced  all  of  section  27, 
township  6  N.,  range  10  W.,  San  Bernardino 
base  and  meridian.  The  other  two — Nob. 
0,880  and  9,891— embraced  the  N.  %  of 
section  27,  township  8  N.,  rai^e  10  W.,  same 
base  and  meridian.  All  these  contracts  were 
identical  In  terms,  save  as  to  tbe  property 


described  In  each.  The  purchase  price  fixed 
was  ?400  per  quarter  section,  part— $80— 
payable  on  tbe  ezecntlon  of  each  cMitract, 
and  the  balance — $820 — on  or  before  Sep- 
tember 6, 1893,  with  Interest  tbereon  payable 
annnally  In  advance  nntll  paid.  Defendant 
paid  Interest  under  each  of  tbe  contracts 
up  to  September  6,  1895,  but  paid  no  furthw 
Interest,  or  any  part  of  the  porchase  price, 
save  tbe  original  payment  of  $80.  Each  of 
theee  contracts  provided  that  upon  payment 
of  Interest  and  tbe  full  purchase  price  by 
defendant  plaintiff  would  execute  to  him  a 
deed  of  conveyance  of  the  premises  described 
therein,  after  receipt  by  It  of  a  patent  there- 
for from  tbe  United  States,  and  relative 
to  the  procuring  of  such  patent  each  con- 
tract contained  the  following  cov^anta:  "It 
la  further  agreed  between  the  parties  hereto 
that  the  party  of  the  first  part  claims  all 
the  tracts  hereinbefore  described  as  part  of 
a  grant  of  lands  to  It  by  tbe  Congress  of 
the  United  States ;  that  patent  has  not  yet 
Issued  to  it  for  said  tracts;  that  It  will  use 
ordinary  diligence  to  procure  patents  for 
them;  that  as.  In  consequence  of  circum- 
stances beyond  Its  control,  it  sometimes  falls 
to  obtain  patent  for  lands  that  seem  to  be 
legally  a  pwtlon  of  Its  said  grant,  there- 
fore nothing  In  this  instrument  shall  be  con- 
sidered a  guaranty  or  assurance  that  patent 
or  title  will  be  procured;  that,  in  case  It 
be  finally  determined  that  patent  shall  not 
Issue  to  Bald  party  of  the  first  part  for  all 
or  any  of  the  tracts  herein  described,  it  will, 
upon  demand,  repay  (without  Interest)  to 
tbe  party  of  tiiie  second  part  all  moneys  that 
may  have  been  paid  to  it  by  Mm  on  account 
of  any  of  such  tracts  as  It  shall  fall  to  pro- 
cure patent  for,  the  amount  of  repayment  to 
be  calculated  at  the  rate  and  price  per  acre 
fixed  at  this  date  for  such  tracts  by  eald 
party  of  the  first  part  as  per  schedule  on 
page  3  hereof.  It  is  further  agreed  that  If 
the  party  of  the  first  part  shall  obtain  pat- 
ents for  part  of  the  lands  herein  described, 
and  shall  fall  to  obtain  patent  for  the  re- 
mainder of  tbem,  this  contract  shall  In  alt 
Its  provisions  be  and  remain  in  full  force 
and  virtue  as  to  tbe  tracts  patented,  and 
shall,  except  as  to  repayments  herein  pro- 
vided for,  be  null  and  void  as  regards  those 
tracts  for  which  it  shall  be  finally  det^ 
mined  that  patents  cannot  be  obtained." 

On  February  8,  1899,  plaintiff  brought  this 
action  to  obtain  a  decree  forecloslt^  tbe 
rights  of  defendant  to  purchase  the  land 
described  in  such  contracts,  unleas  all  sums 
due  the  plaintiff  thereunder  wore  paid  within 
such  reasonable  time  as  tbe  court  might 
allow,  and  for  general  relief,  alleging  that 
It  had  complied  with  all  the  conditions  of 
the  several  contracts,  and  that  defoidant 
had  failed  and  neglected  to  make  the  pay- 
ments provided  for  therein  to  be  paid  on 
his  part  By  way  of  answer  and  counter- 
claim, defendant  denied  that  plaintiff  had 
any  title  or  Interest  whatever  to  any  of  sslft 
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lands,  and  all^^  that  It  had  been  finally  i 
determined  by  tbe  Supreme  Court  of  the 
United  States,  and  by  the  Land  Department 
of  the  United  States,  that  patent  shall  not 
iasne  to  plaintiff  for  any  part  of  the  land 
Mnbraced  In  the  contracts,  and  tliat  plaintiff 
bad  failed  to  use  ordinary  dlllgoice  to  pro- 
core  patents  tor  them;  these  sereral  allega- 
tions bdng  baaed  upon  the  covenanta  In  the 
contracts  hwetofore  quoted.  He  further  al- 
leged that  be  had,  on  October  IS,  1888,  noti- 
fied plaintiff  that  he  had  elected  to  rescind 
such  contracts,  and  asked  for  Judgment 
against  plaintiff  Cor  rq^ment  of  the  amounts 
paid  it  thereundor.  The  court  made  Its 
aniHiig*  tnfaTOr  of  the  dtf  endant  upon  all  the 
issues  made  by  the  pleadings,  and  entered 
Its  judgment  In  his  t&voT  for  the  sum  of 
$1,184,  the  aggregate  amount  paid  by  the 
def^uUmt  ta  the  plaintiff  under  the  terms 
of  the  contract  The  plalntUTs  motion  for 
a  new  trial  was  based,  among  othtt  things, 
upon  alleged  insufficiency  of  the  erldoice 
to  sustain  certain  findings  made  by  the  court, 
and  on  account  of  errors  of  law  allied  to 
have  been  committed  during  the  trial. 

The  findings  particularly  attacked,  and  a 
consideration  of  which  are  involved  upon 
this  appeal,  were  to  the  effect  that  when 
the  contracts  in  suit  were  entered  Into — Sep- 
tonber  6,  1888~plaintiff  bad  no  right,  title, 
or  interest  to  the  land  described  therein; 
that  It  had  not  done  or  pwformed  any  or  all 
of  tba  things  required  by  the  terms  and  con- 
dltltms  of  the  several  contracto ;  and  a  general 
finding  **that  all  the  allegationa  of  the  defend- 
ant's answer  as  to  the  several  conntrarclalms 
ther^  all^^  and  set  forth  are  true."  This 
general  finding  necessarily  Included  particu- 
lar findings  In  fftvor  of  defendant's  allega- 
tions that  it  had  been  finally  determined 
that  no  patent  should  be  Issued  to  plaintiff 
for  the  lands  described  In  the  contract,  and 
that  plaintiff  had  ftUled  to  use  ordinary  dill- 
gence  to  procure  them.  Considering  all  these 
flnrtingii  together,  they  amount  to  but  the 
same  thing— two  findings  to  the  effect,  first, 
that  whoi  the  contracts  were  made  plaintiff 
had  no  intorest  in  the  liUid  described,  because 
It  had  since  been  finally  determined  that 
patent  tiierefor  shall  not  Issue  to  it;  and, 
second,  tiiat  plaintiff  had  not  oc»nplled  with 
the  conditions  of  its  contract  because  It  had 
not  used  ordinary  diligence  to  procure  such 
patenla.  Whetiier  these  findings  are  sus- 
talnecl  by  the  evidence  Is  the  main  and  con- 
trolling question  on  this  appeal.  At  the 
tbreabold  of  this  Inqnbry  It  is  Insisted  that 
tbeae  findings  cannot  be  considered  because 
tliere  are  no  suffldent  spedflcatlons  of  the 
InsofBclaicy  of  the  evidence  to  sust^  them. 
We  tiiink,  however,  that  nndiar  tiie  liberal 
rule  now  followed  by  tlUs  court  (Bell  v. 
Staacke,  141  Cal.  186,  74  Pac.  T74;  Jones  v. 
Qoldtree,  142  Cal.  888.  T7  Pac.  939)  the  speci- 
ficatl<»is  are  sufficient  We  do  not  dwell  on 
tills  poin^  because,  even  if  it  be  conceded 
that  they  were  not  sufficient  still  the  ques- 


tions which  are  sought  to  be  raised  undCT 
them  are  equally  available  to  the  appellant 
under  its  exception  to  the  ruling  of  the 
court  In  the  admission  of  evidence,  under  the 
agreed  statement  of  facts  hereafter  referred 
to  and  upon  which  alone  the  findings  can  be 
sustained.  It  Is  equally  available  under  the 
exception  of  plaintiff  to  the  ruling  of  the 
court  denying  Its  motion  for  a  Judgment  of 
nonsuit  upon  the  counterclaims  of  defendant 
which  motion  was  based  on  the  grounds 
that  there  was  no  evidence  showing  neglect 
in  an  effort  to  procure  patents,  and  no  proof 
that  it  had  been  finally  determined  that 
plaintiff  was  not  entitled  to  them.  The  com- 
mission of  error  In  Ite  nilli^  by  the  superior 
court  in  both  these  particulars  were  grounds 
upon  which  appellant  moved  for  a  new  trial, 
and  are  grounds  urged  for  a  reversal  here. 
So  that  even  if  the  specifications  were  in- 
sufficient still  the  legal  result  which  is 
sought  to  be  accomplished  by  a  successful 
attack  on  them — a  reversal  of  the  order  deny- 
ing the  motion  for  a  new  trial — ^would  be  as 
fully  secured  If  the  correctness  of  either 
of  these  rulings  could  not  be  sustelned.  But 
we  are  satisfied  that  the  specifications  are 
sufficient  and,  as  the  main  question  in  the 
case  is  whether  the  evidence  was  sufficient  to 
sustain  either  of  the  flndii^;s,  we  will  address 
ourselves  to  a  consideration  of  that  point 

The  lands  described  in  the  several  con- 
tracts were  claimed  by  tiie  plaintiff  as  part 
of  the  lands  to  which  it  was  entitled  under 
an  act  of  Congress  of  1866.  That  act  au- 
thorized the  Atiantic  &  Pacific  Railroad  Com- 
pany and  the  plaintiff — ^tbe  Southern  Pacific 
Railroad  Company — ^to  each  construct  a  rail- 
road in  the  state  of  California,  and  provided 
a  grant  of  lands  for  the  puri>ose  of  aiding 
tn  the  construction  of  each  of  said  roads. 
The  grants  to  both  the  companies  were 
grants  in  preesenti,  which,  when  maps  of  defi- 
nite location  were  filed  and  approved,  t»ok 
^ect  by  relation  as  of  the  date  of  the  act 
U.  S.  V.  S.  P.  B.  R.  Co..  146  U.  a  II9S,  18 
Snp.  Gt  162,  86  L.  Ed.  1091.  Sacb  of  the 
companies  above  de^gnated  filed  in  the  crfBce 
of  the  Ocmunlssloner  of  the  General  Land 
Office  maps  of  definite  location  of  the  routea 
of  their  respective  roads;  the  platotifl  mak- 
ing such  filing  January  8,  1867,  and  the  At- 
lantic ft  Pacific  Railroad  Oompany  on  Much 
9,  1872.  These  maps,  and  the  general  routes 
desl^iated  thereon,  were  ^^prored  1^  the 
United  States  on  the  rrapecUve  dates  of 
filing  thereof,  and  the  Commlsslonar  of  the 
General  Land  Office  and  tiie  Secretary  of  tiie 
Interior  withdrew  from  sale  all  odd  aectlons 
of  land  within  80  miles  oa  each  side  of  the 
designated  route  of  eadi  company.  The 
route  designated  on  the  map  of  the  South- 
ern Pa(dflc  from  Mohave  to  Needles  was  on 
tin  same  goieral  course  and  contiguous  to 
the  line  adopted  by  the  Atlantic  &  Pacific 
Railroad  Company.  In  1871  Congress,  by  act 
of  that  year,  incorporated  the  Texas  Pacific 
Railroad  Company,  and  granted  It  public 
lands  to  aid  In  the  cimBtruction  of  its  road. 
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This  act  also  authorized  tba  Sontbeni  Padflc 
Railroad  Companj  to  oonstract  a  road  from 
Tehacbapl  Pass  to  meet  the  Texas  Pacific 
Railroad  near  the  Colorado  rlrer,  and  the 
act  ezteaded  to  It  the  same  rights,  grants, 
and  privileges  as  were  glren  it  under  the 
act  of  1866,  with  a  prorlso,  bowerer,  that 
such  rights  granted  should  In  no  way  affect 
or  Impair  the  rights,  present  or  prospectir^ 
of  the  Atlantic  ft  Pacific  Railroad  Company. 
The  grant  of  public  lands  to  plaintiff  by 
this  later  act  Is  known  as  tbe  branch  line 
grant  and  under  it  plaintiff  constructed  its 
branch  line  road  as  contanplated  In  the  act 
from  Mohave  through  Los  Angeles  to  Tuma. 
Under  the  act  of  1866,  known  as  the  "main 
line  grant,"  plaintiff  constructed  Its  main 
line  of  road  on  the  general  route  as  desig- 
nated upon  its  map  filed  and  approved  tmder 
that  act  from  Mohave  to  Needles.  Tbe  lands 
described  in  the  several  contracts  are  within 
the  primary  or  Indemnity  limits  of  such 
main  line  grant  to  plaintiff  under  tbe  act  of 
1866,  and  within  the  llmlbi  of  the  grant  to 
the  Atlantic  ft  Pacific  Railroad  Company  un- 
der tbe  same  act,  but  none  of  them  are  with- 
in the  limits  of  the  grant  under  the  act  of 
1871.  The  plaintiff,  as  we  say,  built  its  main 
road  In  GaUfomla.  as  contranplated  by  the 
act  of  1866.  but  the  Atlantic  ft  Pacific  Rail- 
road Company,  though  It  filed  Its  map  of 
d^Ite  location  In  1872.  never  did  in  fact 
construct  any  road  in  California,  and  in  1886 
Congress  declared  fwlelted  the  land  grant 
made  to  tbe  Atlantic  ft  Padflc  Railroad  Com- 
pany In  aid  of  the  omtnnplated  otmstrnction 
it  of  sncb  road. 

We  have  reared  to  tbe  matter  of  these 
fespectlTe  grants  In  a  general  way,  aa  bear- 
ing on  the  question  at  bar.  A  more  parttcn- 
lar  discnsslon  of  them  will  be  tonnd  In  Wll- 
K»  V.  Southern  Padflc  Railroad  Company, 
186  Gal.  426.  07  Pac.  986,  a  caae^  In  its  gen- 
oral  aspect;  similar  to  tbe  case  at  bar.  and 
In  a  letter  of  Secretary  BIIsi  vt  the  Interior 
D^mrtment  (la  re  Soutbern  Padflc  Railroad 
Company,  26  Land  Dec.  Dept  Int  228). 
Botb  tbe  Wilson  Case  and  tbe  secretary's 
letter  deal  wltb  tbe  bistmr  of  tbese  grants, 
tbe  protest  of  tbe  Atlantic  ft  Padflc  Rail- 
road Company  to  the  .Land  Departmoit 
against  tbe  Issuance  of  patents  to  tbe  plain- 
tiff for  any  lands  within  the  conflicting  lim- 
its of  both  grants,  under  either  the  act  of 
Congress  of  1866  or  tbe  act  of  1871,  and  the 
litigation  between  plaintiff  and  tbe  United 
States  aa  to  the  title  of  plaintiff  to  these 
lands  upon  the  forfeiture  by  Congress  of  the 
grant  made  to  tbe  Atlantic  ft  Pacific  Rail- 
road Company. 

With  this  preliminary  statement  of  the 
general  history  of  tbese  grants  we  now  ap- 
proach a  consideration  of  tbe  findings.  The 
only  evidence  In  the  case  in  support  of  tbe 
finding  that  it  had  been  finally  determined 
tbat  patent  should  not  issue  to  plaintiff  for 
the  lands  described  In  the  contracts,  and  a 
portion  of  the  evidence  offered  In  support 
of  tbe  finding  that  plaintiff  had  not  used 


ordinary  diligence  to  procure  sncb  pataats,  is 
contained  in  the  f (blowing  agreed  statMnuit 
of  facts  offered  by  defendant  i^n  tbe  trial 
and  admitted  in  evldoice  over  plalntUTs  ob- 
jection and  exception  reserved:  "It  Is  berd^ 
stipulated  by  the  parties  to  tbe  said  actl<A 
that  all  of  tbe  land  mentioned  and  deMrlbad 
In  tbe  pleadings  herein  Is  sltoated  wiUiln 
the  primary  Umlts  of  the  grant  made  by  the 
United  States  by  act  (tf  Gtmgress  aroroved 
July.  1866^  to  tbe  Atlantic  ft  Padflc  Balboad 
Company;  and  that  the  land  described  in 
contracts  Nos.  9.800  and  9,891  is  within  tbe 
Indemnity  limits,  and  tbe  rest  thereof  within 
the  primary  limits  of  tbe  grant  made  to  the 
plalntifl  berdn  by  tbe  act  of  Qmgress  above 
mentioned,  as  tbe  Unes  of  railroads  of  said 
respective  companies  were  d^nltely  located, 
as  shown  by  tbe  records  and  maps  of  the 
United  States  Land  Department;  and  ttiat  tiie 
plalntifl  bad  no  other  title  or  claim  to  said 
lands  save  tbat  derived  from  sncb  grant  under 
said  act  It  Is  further  stlpuUted  tbat  plain- 
tiff selected  tbe  land  described  in  contracts 
Nos.  9JBO0  and  0,891  for  patmt  In  Its  main 
line  list  No.  80  OL  May  15.  1808,  and  not 
prior  tiiereto;  and  said  selection  was  approved 
by  Ibe  register  and  receiver  of  the  United 
States  land  otBaa  at  Los  Angdes  <m  August 
11,  1808;  and  tbat  plaintiff  selected  all  tbe 
rest  of  tbe  land  described  in  this  actlm  for 
patent  In  Its  main  line  indemnity  list  No.'  BO 
on  August  31,  1804,  but  that  plabitlff  has 
never  received  any  patent  from  the  United 
States  for  any  part  of  said  lands.  It  Is 
further  stipulated  that  the  allegations  in  tbe 
answer  that  it  has  been  finally  decided  tbat 
patent  for  said  lands  should  not  Issne  to  the 
plaintiff  herein  has  no  support  other  than 
tbe  decisions  rendered  by  tbe  Supreme  Court 
of  tbe  United  States  In  the  cases  of  United 
States  V.  Southern  Pacific  Kailroad  Company, 
146  U.  a.  B70,  13  Sup.  Ct  152,  36  L.  Bd.  1091, 
United  States  v.  Colton  Marble  ft  Lime  Com- 
pany, and  United  States  v.  Southern  Pacific 
Railroad  Company,  146  U.  S.  615,  13  Sup. 
Ct  16S,  86  L.  Ed.  1104.  and  Southern  Pacific 
Railroad  Company  v.  United  States,  168  U.  S. 
1,  18  Sup.  Ct  18,  42  L.  Ed.  355;  and  that 
no  part  of  any  of  the  lands  in  this  suit  was 
Involved  in  either  or  any  of  said  cases.  It 
is  further  stipulated  that  none  of  the  land 
Involved  In  the  first  three  cases  above  men- 
tioned as  being  found  in  146  U.  8.  670.  13 
Sup.  Ct  152,  36  Ll  Ed.  lOei,  was  situated 
within  either  tbe  primary  or  indemnity  limits 
of  tbe  above-mentioned  grant  to  the  Southern 
Pacific  Railroad  Company  made  by  act  of 
Congress  of  July  27,  1866^  but  was  situated 
within  the  limits  of  Its  branch  line  grant 
made  by  act  of  Congress  approved  on  Mardi 
8,  1871;  but  tbat  In  said  last-mentioned  case 
of  Southern  Pacific  Railroad  Company  v. 
United  States,  168  U.  S.  1.  18  Sup.  Ct  18,  42 
L.  Ed.  365,  about  six  sections  of  tbe  land 
Involved  were  situated  within  the  primary 
UmitB  of  said  grant  of  Jnly  27,  1866^  to  tbe 
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plalDtUf,  fts  well  as  within  the  Umlti  of  the 
•aid  branch  line  grant  of  March  S,  1871,  to 
the  plaintiff,  but  that  In  the  pleadings  In  aald 
action  no  mention  was  made  of  said  grant, 
nor  did  the  plaintiff  herein  In  Ifaei  answer  In 
said  case  assert  any  right  to  any  of  the  land 
therein  involred  nnder  Its  said  grant  of  1866, 
nor  was  any  erldmco  Introdaced  by  either 
party  tending  to  show  any  part  of  said  six 
sections  within  the  limits  of  the  plalntUTi 
said  grant  by  the  act  of  Jaly  27,  1866." 

It  will  be  observed  (as  this  stipnlatlon 
contains  the  only  erldence  on  the  point)  that 
the  finding  that  it  had  been  finally  determined 
that  patents  for  these  lands  shall  not  Issne 
to  plaintiff.  Is  rested  entirely  upon  the  con- 
clusion of  the  lower  court  that  the  several 
decisions  of  the  Supreme  Conrt  of  the  United 
States,  referred  to  therein,  so  held.  But. 
as  Is  pointed  ont  In  Wilson  t.  S.  P.  R.  B.  Co.. 
supra,  the  only  question  presented  for  deter^ 
minatlon  In  those  cases  was  the  right  of  the 
plaintiff  to  the  lands  there  InTolved  under 
the  branch  line  grant  act  of  1671.  In  those 
cases  it  was  simply  held  that  upon  the  filing 
of  its  map  of  definite  location  by  the  Atlantle 
A  Pacific  Railroad  Company,  and  the  ai>- 
proval  thereof  by  the  United  States  gOTern- 
ment  the  grant  in  prtesentl  took  effect  by 
relation  as  of  the  date  of  the  passage  of 
that  act;  ttiat  as  the  title  had  thus  vested 
In  the  Atlantic  ft  Pacific  Railroad  C<Hnpany 
In  1866^  tbe  act  of  1871  could  not  operate 
upon  any  land  within  the  limits  of  the  grant 
under  the  act  of  1866;  that  under  the  act 
of  1886  forfeiting  the  grant  of  the  AtlanUc 
&  Pacific  Raihmid  Onnpany.  these  ian^  be- 
came restored  to  the  public  domain  unaffected 
by  any  dalm  of  the  Southern  Pacific  Railroad 
to  th«u  undo-  the  act  of  1871.  None  of 
these  eases  involved  any  question  as  to  the 
claim  or  rig^t  of  plaintiff  to  lands  (Including 
those  described  In  the  contracts  here  under 
conrtderation)  under  the  main  line  grant  in 
the  act  of  1866,  and  as  that  point  was  not 
involved  in  those  cases,  tb^  necessarily  did 
not  determine  that  .plaintiff  was  not  »itltled 
to  patrats  for  those  lands  nnder  that  act, 
but  only  that  It  was  not  entitled  to  them 
under  the  brandi  line  grant  act  of  1871. 

While  the  motion  for  a  new  trial  In  the 
case  at  bar  was  pending  before  the  lowor 
court,  disposition  of  it  was  held  In  ab^ance 
poidJng  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Soathon 
Fadflc  Railroad  Co.  v.  United  States,  on  ap- 
peal ttcm  the  Circuit  Court  of  the  United 
States  tor  the  Ninth  District,  which  involved 
like  right  of  the  plaintiff  to  these  lands  under 
the  main  line  grant  act  of  1866.  That  suit 
was  bnmght  by  the  United  States  to  quiet 
title  of  the  government  against  the  Southern 
Padflc  Railroad  Company  to  all  the  odd-num- 
bond  Mctions  of  land  In  California,  within 
tke  oonlllcttng  primary  and  Indonnlty  limits 
of  the  grant  made  by  Congress  to  the  Atlan- 
tic tt  Fadflc  Railroad  Company  and  tlie 
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Southern  Pacific  Railroad  Company  under 
the  act  of  1866.  It  Included  the  lands  In  the 
case  at  bar.  The  Southern  Pacific  Railroad 
Company  In  that  action  asserted  title  to  all 
the  lands  involved  under  the  act  A  state- 
ment of  the  different  classes  of  land  claimed 
will  be  found  In  98  Fed.  27.  Ttie  Supreme 
Conrt  of  the  United  States  decided  the  appeal 
from  the  Circuit  Court  January  6,  1902,  and 
the  case  la  reported  in  183  U.  S.  619,  22  Sup. 
Ct  164,  46  L.  Ed.  807.  In  Its  decision  that 
conrt  held  that  aa  to  the  lands  within  the 
conflicting  primary  limits  of  the  grant  (which 
tnclades  section  27,  township  6  N.,  range  10 
W.,  described  In  the  first  four  contracts  nu- 
merically mentioned  above)  the  United  States 
and  the  Southern  Pacific  Railroad  Company 
each  owned  an  undivided  moiety  of  such  lands 
and  dismissed  the  complaint  as  to  all  other 
lands  Involved  In  the  action  (including  those 
within  the  Indemnity  limits  of  the  grant) 
without  prejudice  to  further  action  or  suit 
In  that  decision  the  Supreme  Court  of  the 
United  States  referred  to  the  cases  cited  in 
the  agreed  statement  of  facta  and  expressly 
held  that  none  of  those  cases  adjudged  that 
plaintiff  bad  no  title  to  any  land  by  virtue 
of  the  act  of  1866. 

Subsequent  to  this  decision  the  trial  court 
in  the  case  at  bar  denied  the  motion  for  a 
new  trial,  and  In  a  short  opinion  which  em- 
braced the  order  of  denial  stated  that  as 
to  this  latest  decision  of  the  Supreme  Court: 
"In  so  far  as  It  related  to  equal  moiety  in 
the  lands  It  amonnted  to  a  oonflrmatlon  of 
the  original  decision  that  no  patent  should 
Issue  for  the  whole  of  the  land,  and  that  it  is 
not  sufficient  that  by  any  decree  or  construc- 
tion of  a  grant  they  were  awarded  a  lesser 
amount."  In  reaching  this  oonclnsion,  how- 
ever, the  lowo-  court  Inadvertently  overlooked 
the  provision  In  each  contract  that  if  "the 
party  of  the  first  part  shall  obtain  patent  for 
part  of  the  lands  herein  described,  and  shall 
tell  to  obtain  patent  for  the  remainder  of 
them,  this  contract  shall  In  Its  provision  be 
and  remain  In  full  force  *  *  *  as  to  the 
tracts  patented  and  shall  be  void  •  •  « 
as  regards  those  tracts  for  which  It  shall  be 
finally  determined  that  patent  cannot  be  ob- 
tained." As  the  decision  of  the  Supreme 
Court  was  to  the  ^ect  that  the  United  States 
and  the  plaintiff  took  each  an  undivided 
moiety  of  the  lands  within  the  conflicting 
primary  limits,  it  could  not  be  determined 
what  particular  portion  of  the  lands  the 
plaintiff  would  be  awarded  until  a  partition 
was  had.  So  that  If  the  decision  proceeded 
no  further  than  to  declare  that  the  plaintiff 
and  the  United  States  were  toiants  In  com- 
mon In  equal  undivided  moieties  of  these 
lands  within  the  primary  limits  of  the  grant. 
It  would  still  leave  the  question  undetermined 
as  to  the  particular  tracts  to  wbldi  plaintiff 
would  ultimately  be  entitled  to  a  patent 
within  those  primary  limits  and  to  which  the 
contracts  would  apply.  Tba  dedslon,  how- 
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ever,  did  not  rest  with  adjudging  the  respec- 
tive Interests  of  the  parties.  In  addition  to 
that,  the  court  said:  "The  United  States  and 
the  Southern  Pacific  being,  therefore,  tenants 
In  conunon  tor  a  large  body  of  lands  a  parti- 
tion is  necessary,  it  was  suggested  by  Sec- 
retary Lamar  *  •  •  that  the  Southern 
Pacific  take  only  erery  other  alternate  odd- 
numbered  section.  We  see  no  Impropriety  in 
such  mode  of  partition,  though  under  the 
case  as  It  stands  we  can  make  no  order  to 
that  effect  In  whatever  way  partition  may 
be  had.  equity  re<iulreB  that  the  lands  which 
the  Southern  Padflc  has  assumed  to  sell  and 
which  were  ocepted  by  the  Otarcult  Court 
fxom  the  deoee  In  favor  ot  the  United  States, 
to  which  they  took  their  croes-appeal,  must 
be  among  those  set  off  to  the  Southern  Pacific, 
and  thus  ttie  title  to  the  purchasers  be  pei> 
fected,"  and  that  the  adjustmrait  ot  the  grant 
la  pnptxly  to  be  bad  In  Hie  land  Dqiartment. 
In  conformity  wltii  this  equitable  reQulre- 
ment,  it  appears  from  a  certified  copy  of  a 
lettor  of  the  Commissioner  of  the  General 
Land  Office  to  tiie  register  and  receiver  ot  the 
land  office  at  Los  Angeles,  dated  February 
28,  19(3  0SlBd.  in  this  comrt  iqKui  the  oral 
argument),  that  the  lands  In  the  case  at  bar 
whi<di  are  within  the  conflicting  i^mary 
limits— all  of  section  27,  township  6  range 
10  W.— faaTO  beoi  telected  by  jtlalntlff  and 
will  be  set  off  to  It  In  due  course  ot  tlm^  and 
patents  thereftw  will  be  issued  to  the 
plaintiff. 

It  is  inalsted  by  counsel  tor  respondent  that 
neither  the  decision  of  the  Snprane  Court  in 
188  U.  B.  519,  22  Sup.  Ct  154,  46  L.  Ed.  807, 
nor  tl»  omunlssioner's  letter  can  be  taken 
into  consideration  as  evidence  because  the 
decision  of  the  Supreme  Court  of  the  United 
States  was  rendered  and  the  letter  written 
subsequent  to  the  decision  In  the  case  at  bar, 
and,  as  counsel  aay,  have  **ao  legal  dignlfl- 
cance  In  the  determination  of  the  motion  fbr 
a  new  trial."  But  they  are  not  considered  as 
evldenob  at  alL  The  declaim  Is  taken  as  con- 
dnslve  authority  that  the  conclusion  reached 
by  the  trial  court  that  it  had  been  finally 
determined  by  the  prior  de<^«i8  of  the 
SiQweme  Court,  cited  In  the  agreed  statement 
ot  facta,  that  patmt  shall  not  issue  to  plain- 
tiff for  these  lands  within  Its  main  line  grant, 
was  wrong.  And  the  lettw  of  the  Commis- 
sioner ot  which  we  take  judicial  notice  (S.  P. 
B.  B.  Go.  Wood.  121  Oal.  475,  67  Pac.  888) 
is  considered  in  connection  with  that  dedalon, 
as  showing  that  the  govemmmt  has  con- 
tbrmed  to  the  equitable  requirement  declared 
ttierein  and  partitioned  between  Itself  and 
plaintiff  the  lands  within  the  conflicting  pri- 
mary limlte  of  the  grant,  so  as  to  set  off  to 
the  plaintiff  the  lands  In  the  case  at  bar 
within  such  limits  which  It  had  assumed  to 
Bdl,  In  oid^  that,  as  the  court  said:  "Thus 
the  title  to  the  purchasers  be  perfected." 

So  tar  we  have  considered  only  the  right  of 
plalntlfl  undOT  the  decision  of  the  Supreme 
Court  of  the  United  States  tdative  to  the 


lands  described  In  the  contracts  In  questitm 
which  lie  within  the  conflicting  primary 
limits  of  the  grant  made  by  tbe  act  of  Con- 
gress of  1866.  Now,  as  to  the  indemnity 
lands.  These  oonslst  of  the  lands  described 
in  the  contracts  numbered  9,890,  9,891,  as  the 
N.  %  of  section  27,  townstiip  8  N.,  range  10  W. 
It  is  insisted  by  respondent  that,  as  these 
lands  are  within  the  primary  or  place  limits 
of  the  forfeited  grant  to  the  Atlantic  ft  Pacific 
Railroad  Company,  they  cannot  be  selected  by 
plaintiff  as  Indemnity  land  wIthUi  said  for- 
feited limits.  We  do  not  deem  It  necessary  to 
discuss  this  point  to  any  extent,  or  refer  to 
Ihe  authorities  cited  by  counsel.  The  right  of 
plaintiff  to  these  lands  undw  the  act  ot  1866 
was  not  Involved  in  any  of  the  cases  cited  In 
the  agreed  statement  (tf  facts,  nor  was  tbe 
right  to  tiion,  asBOTted  under  tiie  act  of 
1866  by  the  plaintiff,  determined  one  way  or 
another  by  the  Sqprane  Court  of  the  United 
States  in  the  decision  in  188  U.  S.  519,  22 
Sup.  Ot  154.  46  L.  Bd.  807.  That  decision 
dealt  with  tbe  i^lmary  lands  onl^.  As  to  t)ie 
right  ot  plaintiff  to  the  lands  within  the  In- 
demnity limits  of  the  grant  imOet  the  act  of 
1866,  presented  tor  conaideration  in  that  case, 
the  court  declined  to  pass  upon  It,  but  dla- 
mlssed  the  oomplalnt  without  pr^ndioe  to 
any  suit  or  action  r^ttve  to  them.  As  ftv, 
then,  as  the  dedsltm  of  any  court  Is  con- 
ceroed.  there  has  been  no  final  determlnatloa 
that  patoit  shall  not  Issue  to  plaintiff  for 
these  lands.  Neither  has  the  government  de- 
termined that  plnhitlff  Is  not  entitled  to 
patent  for  them.  On  the  contrary,  such  action 
as  the  government  has  taken  would  Indicate 
that  plaintiff  Is  entitied  to  a  mitait  for  them. 
It  Is  admitted  In  tiie  agreed  statement  of  facto 
that  as  to  these  Indannity  lands  In  the  case  at 
bar  the  plalntlfl  made  the  selection  of  them 
for  a  patwt  In  Its  main  line  list  numboed 
80  on  May  15, 188S,  and  that  the  register  and 
racalTer  of  tbe  United  States  land  (tfice  at 
Los  Angeles  approved  such  select! (m  on  May 
U.  1898.  In  the  case  of  Wilson  v.  Southern 
Pacific  B.  R.  Co..  ISO  Oal.  421,  425,  67  Pac. 
688,  68^  this  court  said,  In  ^peaking  of  an 
apiwoval  l^^  the  local  land  officers  ot  a 
selection  similar  to  the  one  under  considera- 
tion here:  "The  aec^ttanoe  and  approval 
the  land  officers  and  the  selection  thus  made 
on  April  23,  1886,  was  the  recognition  bj  tbe 
government  officers  having  the  power  and 
Jurisdiction  to  dispose  of  the  question  ot  tbe 
right  of  ttie  defendant  to  a  patent  It  was  In 
the  nature  of  a  Judgment  determining  their 
right  to  a  patent  and  conclusive  In  their 
favor  until  set  aside  by  some  blgher  author- 
1^."  Tbe  record  in  this  case  does  not  disclose 
that  the  approval  ot  the  selection  of  these  In- 
demnity lands  In  tbe  case  at  bar  has  ever 
been  set  aside  by  any  higher  authority,  and 
such  approval,  as  It  stands  undisturbed,  is^ 
upon  the  recOTd  here  presented,  conclusive 
evidence  of  the  right  of  the  plaintiff  to  a 
patent  tor  sut^i  Indemnity  lands.  As  It  ap- 
pears, then,  that  as  to  the  primary  lands 
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J—cribefl  hi  tlie  MmtraetR  at  bar  It  has  beoi  | 
jodlctally  detennined  that  plalutifl  to  entitled 
to  an  nndlTldcd  mole^  ttmwt  as  tenant  In 
common  with  the  United  States,  and  that  In 
tiie  fueral  partition  betweoi  theae  co-tenants 
of  the  large  body  of  land  within  the  conflict- 
ing prInuuT  limits  of  the  srant  under  the  act 
of  1806k  the  plaintiff  has  selected  all  the 
primary  lands  described  in  sncfa  omtracts, 
and  that  the  same  will  be  set  off  and  patented 
to  it;  and  as  It  farther  aiqpears  tliat  as  to  the 
indemnity  lands  described  In  snch  contracts 
the  local  land  oOcws  haTe,  their  aK>roval 
Dt  plaintifTs  eeleetlrai,  recognised  Its  rii^t  to 
a  patwt  therefor,  It  necessarily  follows  that 
tiw  finding  of  the  trial  oonrt  that  It  had  been 
finally  determined  that  plaintiff  shall  not 
ncBlYB  a  patent  for  said  lands  Is  not  sns- 
talned  by  the  ertdoKa 

As  to  the  flndliv  of  the  conrt  that  the 
plaintiff  had  not  used  ordinary  diligence  to 
procnre  patents  for  snch  lands,  less  need  be 
said.  There  Is  no  evidence  in  the  case  to 
■nstain  thta  finding,  but,  on  the  contrary, 
what  evidence  vaa  introdnced  on  the  subject 
(and  it  was  all  introduced  by  the  plaintiff) 
shows  that  for  several  years  prior  to  the  ex- 
ecution of  these  contracts,  and  contlnnonsly 
tbereaft^,  plaintiff  at  all  times  vigorously 
asserted  its  claim  for  all  the  lands,  primary 
and  indemnity,  to  which  It  claimed  title  un- 
der the  act  of  1866.  and  as  early  as  1888  it 
made  application  to  the  Land  Department 
under  the  act  of  1866  for  patents  to  lands 
of  similar  character,  and  similarly  situated 
to  those  described  In  ttie  contracts  here. 
These  applications  were  based  upon  a  favor- 
able report  on  the  construction  of  plalntlff'B 
road  from  Mojave  to  Needles,  made  to  the 
Interior  Department  about  1885  by  the  oom- 
mlssioners  ai^inted  by  the  President  to  ex- 
amine it  Upon  the  filing  of  the  report,  a 
protest  against  the  acceptance  or  approval 
of  It  was  filed  by  the  Atlantic  &  Pacific 
Balltoad  (Company,  and  thereupon  action  on 
the  report  of  the  commissioners  was  susp^d- 
ed.  Until  such  report  was  acc^ted  and 
approved  by  the  Secretary  of  the  Interior, 
patents  could  not  be  Issued,  and  hence  the 
application  of  1888  for  them  was  refused. 
It  was  not  until  September,  1897,  that  the 
Int^or  DepartmMit  finally  accepted  the 
commissioners'  report  and  approved  the  con- 
Btroctlou  of  the  road.  It  was  only  then  that 
It  became  possible  for  the  plaintiff  to  obtain 
patoats  for  such  lands,  and  any  application 
for  them  prior  to  that  time  would  have  been 
fntUe.  While  it  appears  that  the  plaintiff 
in  fact  filed  Its  lists  of  selections  of  the  lands 
described  In  the  contract  here  in  question  In 
1688  and  1894,  the  ordinary  diligence  to  pro- 
cure them  which  It  contracted  for  would 
have  been  fully  discharged  had  the  applica- 
tion not.  been  filed  until  the  acceptance  and 
approral  by  the  Secretary  ot  the  Interior  of 
the  commissioners*  report,  wliich  was  the 
earllsst  possible  time  an  application  could 
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I  hsTo  been  ^etoettve  and  a  patent  proenred 
upon  it  Aside  from  proceedings  brfwe 
the  Interior  Department,  involTlng  plalntUf  s 
ri^t  to  patents  for  Uiese  luids,  we  havs 
seen  that  its  rights  thereto  were  also  a  mat- 
ter of  litigation  In  the  federal  courts,  cul- 
minating in  the  decision  found  la  183  TJ,  8. 
019,  22  Sup.  Ot  154,  46  L.  Ed.  807,  which  wa 
have  heretofore  referred  to  and  discussed 

It  will  be  thus  observed  that  whatever  de- 
lay in  the  procurement  of  patents  for  these 
lands  occurred  was  occasioned,  not  by  any 
want  of  ordinary  diligence  on  tiie  part  ct 
plaintiff,  but  from  ttie  failure  of  tiie  hand 
Department,  until  1897,  to  approve  tlw  r^ort 
of  th»  commlsslonen;  upon  wldch  approval 
alone  patents  could  be  issued,  and  on  account 
of  the  Utlgatlon  arising  in  the  federal  courts 
relative  to  plalntUTs  right  to  patents.  WU- 
stm  V.  S.  P.  B.  B.  Co^  supra.  From  these 
considerations  It  Is  obvious  that  the  flndtng 
that  the  plaintiff  did  not  use  ordinary  dili- 
gence, as  provided  In  the  contracts,  to  pro- 
cure patents  for  tiiese  lands  also  finds  no 
support  in  the  evidence. 

Several  other  points  are  made  In  the  briefV 
of  counsel,  but,  as  the  controlling  one  on  thta 
appeal  is  tlie  sufficiency  of  the  evidence  to 
sustain  the  findings,  we  perceive  no  reason 
for  discussing  the  others. 

As  the  point  that  the  evidence  does  not 
sustain  the  findings  is  well  tak^,  the  order 
denying  the  mottmi  for  a  new  trial  to  r^ 
versed,  and  the  cause  remanded  that  a  new 
trial  may  be  had. 

We  concnr:  MtfFABIiAND,  J;  HBN- 
SHAW.  J. 


SOUTHERN  PAG.  R.  GO.  v.  STRAUSS  et  sL 

(L.  A.  1,481.) 
(Supreme  Court  of  California.  Jan.  17,  1906.) 

Department  2.  Appeal  from  SuperlM 
Court,  Los  Angeles  County;  M.  T.  Allen, 
Judge. 

Suit  by  the  Southern  Pacific  Railroad  Com- 
pany against  Max  Strauss  and  others.  From 
an  order  denying  plaintiff's  motion  for  a 
new  trial,  It  appeals.  Reversed. 

Rehearing  denied  February  IS,  1906. 

WUlIam  Singer,  Jr.,  H.  V.  Beardan,  and 
Guy  Shoup,  for  appellant  Bigelow,  Dors^ 
&  Titus,  for  respondents. 

PER  CURIAM.  There  Is  no  substantial 
difference  between  the  appeal  in  this  case 
and  that  In  the  case  of  Southern  Paciflo 
Railroad  Company  v.  Louis  Llpman  (L.  A, 
1,482,  this  day  decided)  88  Pac.  446.  It  only 
involves  dlff^nt  land.  The  appeal  in  this 
case  was  submitted  on  the  briefs  and  argu- 
ment In  the  Llpman  Case,  and  on  the  author- 
ity of  that  case  the  order  denying  the  motion 
of  plaintiff  for  a  new  trial  is  reversed,  and 
the  cause  remanded,  that  a  new  trial  may 
be  had. 
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BODTHERN  PAa  R.  00.  GOLDMAN, 
•t  tl.  (L.  A  1,480.) 
<8apreine  Court  of  CallforDia.   Jan.  17.  1906.) 

Department  2.  Appeal  from  Superior 
Court,  Lm  Angeles  County;  M.  T.  Allen« 
Judge. 

Action  tqr  the  Southern  Pacific  Railroad 
Company  against  Max  Goldman  and  others. 
From  an  order  denying  plalntlfTs  motion 
for  a  new  trial,  it  appeals.  Beyersed. 

Behearlng  denied  February  IS,  1906. 

William  Singer.  Jr..  H.  V.  Beardan,  and 
Quy  Sboup,  for  appellant  Bigelow,  Doney 
ft  Titus,  for  respondents. 

PBR  CUBIAM.  There  is  no  substantial 
difference  between  the  appeal  In  this  case 
and  that  in  the  case  of  Southern  Pacific 
Ballroad  Company  t.  Louis  Llpman  (L.  A. 
1.482,  this  day  decided)  88  Pac.  445.  It  only 
involves  different  land.  The  appeal  In  this 
case  was  submitted  oa  the  briefs  and  argu- 
ment in  the  Llpman  Case,  and  on  the  author- 
ity of  that  case  the  order  denying  the  motion 
of  plaintiff  for  a  new  trial  is  reversed,  and 
the  cause  remanded,  that  a  new  trial  may  b« 
bad. 


BOUTEIBBN  PAa  R.  GO.  t.  WILCARD  et  al. 

(L.  A.  1.479.) 
(Supreme  Court  of  California.   Jan.  17,  1906.) 

Departm^t  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  IL  T.  Allen, 
Judge. 

Action  by  the  Souths  Pacific  Railroad 
Company  against  M.  Wlllard  and  others. 
From  an  order  denying  plaintiff's  motUn  for 
a  new  trial,  It  appeals.  Reversed. 

Rehearing  denied  February  15,  1906. 

William  Singer.  Jr.,  H.  V.  Beardan,  and 
Ony  Shoup,  for  appellant  Blgelow,  Dorsey 
A  Titus,  for  respondents. 

PER  CURIAM.  There  Is  no  substantial 
difference  between  the  appeal  In  this  case 
and  that  in  the  case  of  Southern  Pacific 
Railroad  Company  v.  Louis  Llpman  (L.  A. 
1,482.  this  day  decided)  83  Pac.  446.  It  only 
Involves  different  land.  The  appeal  in  this 
case  was  submitted  on  the  briefs  and  argu- 
ment in  the  Llpman  Case,  and  on  the  au- 
thority of  that  case  the  order  denying  the 
motion  of  plaintiff  for  a  new  trial  is  re- 
versed, and  the  cause  remanded,  that  a  new 
trial  may  be  had. 


ROBINSON  V.  EBERHART  et  al.   (L.  A 
1.462.) 

(Supreme  Court  of  California.  Jan.  17,  1906.) 

1.  APPEJLL— TlUB  TOB  Takiho  Pbocbbdinob. 

Under  Code  Civ.  Proc  {  939.  sabd.  1.  al- 
lowing six  months  for  an  appeal  from  a  Judg- 
ment, an  appeal  taken  after  that  time  must 
be  diamiMsd. 


BBFORTER.  (GaL 

2.  Sams  —  Qtmnoir    CoifBiDKBEO  —  Appul 
nou  Obdib  Dbhtiivo  New  Tbiax.. 

The  insuCBciencv  of  the  evidence  to  sustain 

the  findings  is  available  on  an  appeal  from  an 

order  denying  a  new  trial. 

8.  PuBLio  Lauds— Disposal  or  Lahm  of 
State. 

Pol.  Code,  {  3495,  defining  land  suitable 
for  cultivation,  is  Invalid  aa  affecting  Const 
art  17,  {  Z,  providing  that  lauds  belonging  to 
the  state  which  are  soltable  for  cnltivatimi 
shall  be  granted  to  actual  settlers  In  quantities 
not  exceeding  320  acres  to  each,  since  the 
Legislature  has  no  power  to  limit  the  effect 
of  the  ConstitutlonaT  provlsi<m. 
4.  Samx. 

A  section  of  land  absolutely  unfit  for  culti- 
vation, unless  by  the  boring  of  artesian  wells 
water  may  In  the  future  be  developed  In  such 
quantities  as  to  render  it  possible  to  artificially 
Irrigate  It  Is  land  not  suitable  for  cultivatiou. 
within  Const,  art  17.  I  3,  providing  that  lands 
belonging  to  the  state,  suitable  for  cultivation, 
shall  be  granted  (mly  to  actual  nettlera  In 

?nantitieB  not  exceeding  320  acres  to  each,  and 
-ol.  Code,  i  3495,  providing  that  land  suit- 
able for  cultivatlm  may  be  mM  in  qnantltias 
not  SKeeding  640  acres  to  any  one  person. 

Department  1.  Appeal  trom  Svpwtor 
Court,  RlTsrslde  County;  J.  &  Ni^es,  Judge. 

Action  by  H.  H.  Robinson  against  Ol  O. 
Bberhart  and  another.  From  a  Jod^ent 
In  favor  of  defendants,  and  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.  Appeal 
from  jndgmait  dtemlesed,  and  order  denying 
a  new  trial  affirmed. 

Collier  &  Camahan,  Wlthlngton  A  Carter, 
and  Victor  B.  Shaw,  for  appellant  B.  A. 
Meserve.  B.  E.  Powers,  C.  F.  Holland,  Pow- 
ers &  Holland,  and  D.  M.  Hammack,  for 
respondents. 

ANGELLOTTI,  J.  This  Is  an  action  In- 
stituted In  the  superior  court  of  Riverside 
county,  under  an  order  of  reference  made  by 
the  surveyor  general,  to  determine  the  cou- 
fllcting  claims  of  plaintiff  and  defendant 
Eberhart,  as  to  their  respective  rights  to 
purchase  from  the  state  a  half  section  of 
state  school  land,  the  E.  ^  of  section  3U, 
T.  6  S.,  R.  7  B.,  S.  B.  M.  Johnson  has  some 
claim  under  Eberhart,  arising  from  a  con- 
tract of  sale.  The  judgment  was  In  favor  of 
defendant  and  plaintiff  appeals  from  the 
Judgment  and  from  an  order  denying  tUs 
motion  for  a  new  trial. 

The  appeal  from  the  Judgment  was  taken 
more  than  six  months  after  the  entry  there- 
of, and  must  therefore  be  dismissed.  Code 
ClT.  Proc  {  939,  subd.  1.  Hie  point  made 
appellant  against  the  Judgment  Insufll- 
dency  of  evld^ce  to  sustain  certain  flnd- 
tngs,  Is,  however,  available  on  the  appeal 
from  tba  order  denying  the  motion  for  new 
trial.  Bberbarfs  application  to  purchase 
was  for  the  whole  of  said  sectlim  86,  and 
was  first  in  point  of  time.  It  was  made  up- 
on the  theory  that  the  land  was  not  "suitable 
for  cultivation,"  bis  affidavit  stating  that  ft 
was  not  suitable  for  cultivation,  and  fail- 
ing to  show  that  he  was  an  actual  settler 
thereon,  and  the  application  being  for  640 
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•ens;  ud  tie  in  all  respects  complied  wltb 
tbe  law  applicable  to  the  sale  of  lands  not 
ntftable  for  cnltlvatlon.  Section  3486,  Pol. 
Oode.  It  tbe  land  vaa  not  "miltable  for  cul- 
ttratton."  wltbin  tbe  meanlns  of  tboee  words 
ae  used  in  aectloa  8  of  artltde  17  of  tbe 
Oimetitiition.  wUcb  section  provides  tbat 
"lands  btionging  to  tbls  state,  wbleb  are 
■uttBUft  for  cnltlTatton,  sball  be  granted 
onSf  to  aetnal  settiers,  and  in  quantities  not 
exceeding  820  acres  to  eacb  settler,  under 
sncb  conditions  as  shall  be  prescribed  by 
law,"  it  im  conceded  tbat  Btierbart's  appUOL- 
tion  and  showing  were  soch  as  to  utitle 
taim  to  pnrebese  tbe  wbcde  sectlwi.  BectlOD 
8496,  PoL  Ood«  provides  tbat:  "Land  nn- 
mltable  Am*  cnltivatlfm  may  be  mM  in  quan- 
tittes  not  exceeding  640  acres  to  any  one 
person,  under  the  restriction  other  than  as 
to  actnal  setUement  prescribed  fw  tlie  sale 
of  cultivable  lands."  It  on  tlie  other  band, 
tbe  land  was  *^table  for  cnltivatlon,'* 
witbln  tlie  meaning  of  tbe  constitutional 
proton,  tbe  proceedings  taken  by  blm  were 
ineffectual  tw  any  pnrposei  Tbe  ibidlng  of 
tbe  trial  court  was  that  tbe  whole  of  said 
section  was,  at  the  time  of  ntKrhart's  ap- 
plication, and  ever  since  has  t>een,  land  ''un- 
suitable for  cultivation."  If  this  conclusion 
of  tbe  trial  court  is  sufficiently  sustained  by 
the  evidence.  It  Is  conceded  that  the  order 
denying  a  new  trlat  cannot  be  disturbed. 

The  land  in  question  Is  a  portion  of  what 
is  known  as  the  "Colorado  and  Salton  Des- 
ert," and  Is  generally  known  and  designated 
as  "desert  land."  It  Is  situated  90  feet  be- 
low the  level  of  tbe  sea.  It  is  conceded  tbat 
tbe  evidence  conclusively  shows  that  the 
land  is  not  suitable  for  cultivation,  save 
and  except  by  artificial  irrigation,  the  sup- 
ply of  water  for  which  can  only  be  obtained 
by  means  of  artesian  wells,  tapping  water- 
bearing strata  underlying  tbe  land  at  a 
deptb  varying  from  300  to  600  feet  The 
average  annual  rainfall  is  so  small  as  to  l>e 
of  no  practical  value  for  agricultural  pur- 
poseai  At  the  time  of  the  making  of  Ebeiv 
barfs  application,  there  was  no  available 
water  on  said  land,  or  In  the  vicinity  there- 
of, except  such  as  might  be  obtained  in  the 
future  by  tbe  boring  of  artesian  wells.  No 
.  nperlments  in  tbat  direction  bad  then  been 
made  on  this  land,  and  whether  or  not  snffl- 
dmt  water-bearing  strata  could  be  found 
thereunder  to  enable  this  land,  or  any  con- 
aldoable  portion  of  it,  to  be  successfully 
cultivated,  was  necessarily  uncertain.  With- 
out sucb  a  supply  of  water,  It  was  clear  to 
any  one  that  the  land  was  absolutely  un- 
cultivable.  Even  if  water  could  be  so  ob- 
tained, much  of  tbe  land  was  of  such  a 
character,  owing  to  the  presence  In  the  soil 
9t  large  quantities  of  alkali,  that  It  was  val- 
ueless for  purposes  of  agriculture.  Under 
tbese  circumstances  Bberbart  made  his  ap- 
plication In  the  year  11)00  to  purchase  tbls 
land,  as  land  not  suitable  for  cultivation. 


The  most  tbat  he  then  knew  of  the  pmslbU- 
Ity  of  obtaining  water  was  that,  by  artesian 
well-boring,  some  water  bad  been  discovered 
in  tbe  vicinity,  and  that  some  attempts  In 
tbe  vicinity  to  thus  obtain  water  had  failed, 
and  tliat.  If  be  could  obtain  a  sufficient  quan- 
tity by  tlw  same  method,  be  might  success- 
fully cultivate  portions  of  tbe  land.  He 
bad  one  well  bored  at  a  cost  of  |800,  and  at 
a  depth  of  840  feet  found  some  water.  Five 
other  wells  were  subsequently  bored,  varying 
in  deptb  from  800  to  600  feet,  and  four  of 
tJiese  produced  wat».  There  was  evidence 
to  tbe  effMt  that  at  tbe  time  of  tbe  trial, 
July,  1802,  the  wells  were  produdng  about 
21%  inches  of  water,  and  there  were  two 
parcels  of  ttie  section,  aggr^ting  iiO  to  24 
acres  in  area,  situated  In  different  legal  sub- 
dividons  thereof,  under  cultivation.  In  no 
legal  snbdlvislon  of  tbe  section  was  half 
of  tbe  acreage  under  cultivation.  The  wells 
produced  not  more  than  BuiBcl«it  water  to 
Irrigate  tbe  land  under  cultivation.  Other 
land,  to  the  extent  of  about  86  acres,  had 
been  cleared  and  an  attempt  made  to  cul- 
tivate the  same,  but  tbe  attempts  bad  been 
unsuccessful.  Much  of  the  land  was  found 
to  contain  alkali  in  such  quantities  as  to 
make  it  valueless  for  agricultural  purposes, 
even  if  sufficient  water  could  l>e  obtained. 
There  was  evidence  to  tbe  effect  tbat  the 
flow  of  water  from  tiie  wells  Iiad  decreased 
to  some  extent,  and  whether  or  not  addition- 
al water,  In  any  sufficient  quantity,  could  be 
obtained  by  the  boring  of  other  wells,  is  a 
question  that  can  only  be  answered  after 
the  boring  of  such  wells. 

It  Is  apparent  that  this  land  was  not 
suitable  for  cultivation,  when  tested  by  the 
requirements  of  section  3496,  Pol.  Code, 
which  provides:  "That  any  smallest  legal 
subdivision  of  school  lands  shall  be  deemed 
suitable  for  cultivation  if  any  part  not  less 
than  one-half  of  its  area  will,  without  arti- 
ficial irrigation,  but  with  or  without  the 
clearing  of  timber  or  other  growth  therefrom, 
by  tbe  ordinary  processes  of  tillage,  produce 
ordinary  agricultural  crops  in  average  quan- 
tity." It  is,  however,  contended,  and  the 
contention  appears  to  be  fully  supported  by 
the  decisions,  that  tbe  I^egislature  tias  no 
power  to  limit  the  effect  of  the  constitutional 
provision,  by  prescribing  requisites  not  In- 
cluded therein.  It  Is  settled  ttiat  no  narrow 
construction  of  the  only  words  In  tbe  con- 
stitutional provision  open  to  construction, 
"suitable  for  cultivation,"  should  limit  the 
general  policy  evidenced  by  the  Constitution 
that  lands  should  be  held  In  small  tracts 
and  constitute  homes  for  the  owners.  It  was 
said  by  this  court.  In  Albert  v.  Hobler,  111 
CaL  398,  400,  43  Pac.  1104,  1106:  "Tbe  Con- 
stitution classifies  all  lands  as  suitable  or 
not  suitable  for  cultivation.  For  tbe  pur- 
poses of  this  section,  neither  the  liegislature 
nor  the  courts  can  classify  them  otherwise, 
and  It  must  follow  tbat  whetliw  a  particular 
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tract  belongs  to  the  one  class  or  the  other 
most  always  be  a  qaeatlon  of  fact"  See, 
also,  Jacobs  t.  Walkw,  90  Cal.  43.  48,  27 
Pac  48;  Fulton  t.  Brannan,  88  Cal.  454^ 
466,  26  Pac.  606;  Manley  t.  Cnnningbam, 
72  Gal.  286.  18  Pac.  622.  The  words  "suit- 
able for  cultivation,"  contained  In  the  con- 
stitutional proTision,  hare  been  construed  by 
this  court  to  include  "all  lands  ready  for 
occupation,  and  which  by  ordinary  fanning 
processes  are  fit  for  agricultural  purposes." 
Manley  v.  Cunningham,  supra;  Fulton  t. 
Brannan,  supra.  This,  In  view  of  the  gen- 
eral policy  of  the  state  already  referred  to, 
appears  to  be  a  reasonable  construction  of 
the  words  used.  It  could  never  have  been 
intended  by  the  framers  of  the  Constitution 
to  have  included,  within  the  class  of  lands 
open  in  small  subdivisions  only  to  actual 
settlers,  lands  that  may  in  the  future  be 
made  available  for  successful  cultivation  only 
by  an  extensive  system  of  reclamation,  in 
which  the  co-operation  of  the  owners  of 
oth^  lands  la  essential,  or  by  some  costly 
system  of  artificial  Irrigation,  not  ordinarily 
within  the  reach  -of  the  actual  settler  seek- 
ing to  make  a  home  on  which  he  may  rea* 
Bonably  expect  to  obtain  a  living. 

If  It  be  conceded  that  sufficient  water 
could  In  the  future  be  obtained  on  the  laud 
In  Question,  by  artesian  well-boring,  which, 
if  used  in  irrlgaUng  the  same,  would  render 
any  considerable  part  of  it  fit  for  agricultural 
purposes,  and  this  the  evidence  utterly  fails 
to  show,  the  question  would  th^  remain  as 
to  whether  the  dev^opment  of  water  in 
this  way  could  be  considered  an  ordinary 
farming  process.  W«  have  no  hesitation  in 
answering  this  question  In  the  negative.  An 
attempt  to  M  develtv  water  has  nothing 
whatever  to  da»  like  the  clearing  land  of 
timber,  or  ev«i  surface  water,  with  the 
preparation  of  the  soil  for  agricultural  pur- 
posea  It  Is  in  no  proper  sense  of  the  word 
"Carming.'*  It  is  more  in  the  nature  of  a 
speculative  and  very  costly  effort  to  discover 
an  element  which,  when  discovered,  and,  by 
artificial  methods,  combined  with  the  soil, 
will  render  it  amoiable  to  ordinary  farming 
processes.  The  question  as  to  whether  water 
In  Bufflclent  quantities  will  be  found  several 
hundred  teet  below  the  surface  of  any  par- 
ticular land,  and,  If  found,  whether  the  sop* 
ply  will  continue,  must  always  be  more  or 
less  oncertain  of  determination,  and  espe- 
cially uncertain  In  land  of  the  <Uiaracter  of, 
and  situated  as,  the  land  in  controversy. 
However  liberally  the  words  "ordinary  farm- 
ing processes"  may  be  construed,  we  are 
satisfied  that  they  cannot  be  held  to  Include 
such  a  method  for  the  devel<^ment  of  water. 

There  Is  no  analogy  between  this  case  and 
that  of  Fulton  V.  Brannan,  supra,  strongly 
Ttiled  OD  by  plaintiff.  Tha  question  In  that 
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case  was  whether  land  whldi  had  beoi  ceded 
to  this  state  as  swamp  land,  could,  xmder 
any  circumstances,  be  held  to  be  land  "suit- 
able for  cultivation,"  within  the  meaning  of 
our  constitutional  provision.  It  was  found 
that  the  land  there  In  que8tI(Hi  had  already 
been  reclaimed  by  natural  causes,  and  by  ordi- 
nary farming  processes  could  be  made  salt- 
able  for  cultivation,  and  that  It  was,  there- 
fore, as  matter  of  fact  land  "suitable  tor 
cultivation,"  within  the  meaning  of  the  Con- 
stltuttou,  and  could  be  disposed  of  only  as 
therein  provided.  It  was  further  declared  In 
the  opinion.  In  ^ect,  that  the  mere  drainage 
of  land,  80  as  to  render  It  fit  fw  the  plow, 
where  the  same  could  be  acoompUshed  with- 
out the  WH>peratlOD  of  others,  and  without 
an  e:q>ttidlture  greatw  than  could  reasonably 
be  expected  from  a  settlor  upon  a  tract  of 
320  acres,  was  an  ordinary  farming  process. 
Just  88  was  the  clearing  the.  land  of  timber 
(Manley  v.  Cunningham,  supra;  Jacobs  v. 
Walker,  supra),  or  the  grubbing  up  of  trees 
and  brush.  We  have  no  dispraitlon  to  ques- 
tion the  correctness  of  thla  statemoit  There 
is,  however,  a  clear  distinction  between  the 
removal  from  the  surface  of  the  land  of 
things  Interfering  with  the  cultivation  there- 
of, such  as  timber,  brucdi,  and  wator,  and 
the  attempted  development,  by  artesian  well- 
boring,  of  a  BuCQclent  supply  of  water  with 
which  to  irrigate  land  absolutely  unfit  for 
agricultural  purposes  unless  artificial  irriga- 
tion can  be  had.  The  former  is  well  recog- 
nized as  an  wdlnary  Incid^t  of  the  work  of 
the  farmer,  and  the  effect  of  the  proposed 
work  can  be  foreseen  with  certainty.  As  was 
said  In  Fulton  v.  Brannan.  supra ;  "Probably 
there  are  few  farms  in  this  state  thoroughly 
cultivated,  some  portion  of  which  has  not 
been  drained.  And  the  drains  must  be  con- 
stantly looked  after."  The  latter  is  simply 
a  speculative  attempt  Involving  a  very  con- 
siderable ezpendltnre  to  obtain  an  element 
essential  to  render  tlie  land  at  all  anltable 
for  cultivation. 

We  are  satisfied  that  land,  absolutely  unfit 
for  cultivation,  unless,  by  the  boring  of 
artesian  wells,  water  may,  In  the  future, 
be  developed  in  such  quantities  as  to  render 
it  possible  to  artlflclally  Irrigate  the  same. 
Is  land  not  suitable  for  cultivation,  within 
the  meaning  of  our  constltational  provision. 
This  was  the  situation  as  to  the  land  in 
omtrovmy  at  the  time  that  Eberhart  made 
his  application  to  purchase,  and  went  npon 
the  land  and  commenced  to  Improve  it 

Onr  conclusion  upon  this  question  makea 
it  unnecessary  to  consider  any  other  qnestlon 
presented. 

The  appeal  from  the  Judgment  Is  dismissed, 
and  the  order  denying  a  new  trial  Is  affirmed. 

We  concur:   SHAW,  J. ;  McFABLAND.  J. 
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LITLAND  T.  BBERHART  et  aL  (L.  A. 
1,461.) 

(Snpretne  Gonrt  of  California.  Jan.  17,  1906.) 

Department  1,  Appeal  from  Superior  Court, 
mrerslde  County;  J.  8.  Noyes,  Judge. 

Action  by  T.  T.  Litland  against  O.  C. 
IBwrhart  and  another.  From  a  Judgment  in 
tKVor  of  defendants,  and  an  order  denying 
a  new  trial,  the  plalntifl  appeals.  Appeal 
from  judgment  dismissed,  and  cvdw  denying 
ft  new  trial  affirmed. 

Collier  ft  Oamahan,  Wlthington  &  Carter, 
axid  Victor  B.  Shaw,  for  appellant  E.  A. 
Maserre,  B.  B.  Powers,  C.  F.  Holland,  Pow- 
ers ft  Holland,  and  D.  M.  Hammack,  for  re- 
spondents. 

PER  CURIAM.  This  case  Is  In  all  ma- 
terial respects  the  same  as  that  of  Robin- 
son T.  Eberhart  et  al.  (L.  A.  1,462,  this  day 
decided)  83  Pac.  452.  For  the  reasons  stated 
In  the  opinion  filed  in  that  case,  the  appeal 
from  the  judgment  Is  dismissed,  and  the 
order  denying  a  new  trial  is  affirmed. 


DANBRI  T.  GAZZOU  et  al. 

<Court  of  Appeal,  Third  District,  California, 
Dec.  6,  1906.  On  Rehearing,  Jan.  8,  1906.) 

1.  DXED6  — DbUTEBT— PUCSDUFTIONB-fiTAT- 
1ITC 

The  presomption  of  law  stated  in  Civ. 
Oode,  {  1056,  that  a  grant  duly  executed  is 
presumed  to  have  been  delivered  at  its  date,  not 
being  expremly  made  conclusive,  it  may  by 
the  upress  provisions  of  Code  Cir.  Proc.,  S 
1961,  be  cantroTsrted  by  oQm  erldenos  direct 
or  indirect. 

2.  ArrOBNKT  AND  GLIINT — SnPtTLATIORS  — 

Entrt  ow  Minutes  of  Court. 

Code  Civ.  Proc.  {  283,  gives  an  attorney 
authority  to  bind  his  client  by  his  agreement 
^ed  wiui  the  clerk  or  entered  on  the  minutes 
of  the  court  Beld,  that  the  statute  refers 
to  executory  agreements,  and  where  by  a  verbal 
stipulation  one  party  iiaa  received  an  advan- 
tage for  which  he  entered  into  it  or  another 
I»arty  has  at  his  Instance  given  up  some  right 
or  lost  some  advantage,  so  that  It  would  be 
Inequitable  for  him  to  inBlst  that  the  stipnla- 
ticui  was  invalid,  he  will  not  be  pwmUted  to 
jrqmdiate  it  on  the  groood  that  It  mu  no): 
entered  on  the  mlnntss  of  the  court 

[Ed.  Note. — For  cases  In  point  see  vol.  5, 
Cent  Dig.  Attorney  and  Client  U  166-168; 
ToL  44,  Cent  Dig.  Stipulations,  K  16-21.] 

8.  Saw— BnxcT— RiLiir  fbou  ADinssioii. 

In  an  action  1^  an  administrator  on  a  note 
pa^Me  to  the  Intestate,  the  denials  <tf  the  an- 
twer  raised  an  issue  as  to  ownership  of  the 
notfe  and  a  separate  defense  was  that  during 
his  lifetime  the  intestate  had  by  deed  conveyed 
all  bis  personal  property  to  his  wife.  For 
the  purpose  of  such  defense  plaintiff*s  attorney 
admitted  that  the  deed  was  "duly  ezecntea 
And  delivered,"  and  the  court  erroneously  sus- 
tained a  demurrer  to  the  separate  defense. 
PlaintUTs  attotney  at  the  time  was  IgnoraDt 
of  the  facts  in  r^ard  to  the  deed,  and  before 
Qm  next  trial  served  a  notice  that  he  would 
not  renew  any  admission  previously  made  as 
to  evidence.  Held,  that  it  was  not  an  abuse 
of  discrettai  for  the  court  on  the  second  trial 


to  relieye  plalntifl  firom  the  admlsdon  and  to 
admit  evidence  of  persons  who  were  present 
at  the  deathbed  of  intestate,  where  the  deed 
was  drawn,  showing  that  the  deed  was  never 
completed  or  delivered  in  the  lifetime  of  in- 
testate, thouffh,  presumably  owing  to  the  ad- 
mission, defendant  had  not  called  the  scrivoiw 
on  the  first  trial,  and  be  had  since  died. 

4.  Deeds— Pabtiai.  Beecutior— Dblivbbt. 

A  deed  to  the  grantor's  wife  having  been 
signed  and  scknowledged  by  the  grantor  and 
witnessed,  the  grantor  directed  the  scrivener  to 
get  the  descriptioo  of  the  property  and  then 
to  return  the  deed  to  him,  but  the  grantor  died 
before  the  deed  was  returned,  and  after  his 
death  the  seriveaer  inserted  the  description  in 
the  deed  and  caused  it  to  be  recorded,  and  It 
was  then  sent  to  s  son  of  the  grantee,  who 
retained  it  HM,  that  there  was  no  convey- 
ance of  the  property  to  the  grantee;  it  not 
having  been  completed  nor  delivered  In  the 
lifetiine  of  the  grantor. 

5.  DSKDB— PABTIAI.  BEEOimOIT— DbLITSBT. 

A  deed  to  the  grantor's  wife  having  t>een 
signed  and  acknowledged  by  the  grantor  and 
witnessed,  the  grantor  directed  the  scrivener 
to  get  the  description  of  the  property  and  then 
to  return  the  deed  to  him,  but  the  grantor  died 
before  the  deed  was  returned,  and  after  his 
death  the  scrivener  inserted  the  description  in 
the  deed  and  caused  it  to  be  recorded,  and  it 
was  then  sent  to  a  son  of  the  wifa  The  son 
testified  that  the  grantor  told  the  scrivener 
that  the  wife  was  to  have  that  property,  and 
It  appeared  that  the  members  of  the  family 
Buppmed  that  the  property  had  been  conveyed 
to  the  wife,  and  it  appeared  that  Uie  son  acted 
as  the  wife's  agent  and  received  rent  for  the 
land,  and  that  he  had  been  in  possession  of  the 
deed  ever  since  delivered  to  hint  by  the  scrivener. 
Held  that  notwithstanding  the  agency  of  the 
son,  there  was  no  conveyance  as  uie  deed  was 
not  completed  or  delivered  In  the  lifetime  of 
the  grantor. 

ft  BIU.B  AHD  Notes— AasiGinrBiTT. 

Where  a  husband  undertooli  to  convey  all 
his  property  to  his  wife,  but  the  deed  was 
neither  completed  nor  delivered  within  his  life- 
time, a  note  constituting  a  part  of  his  properly 
did  not  pass  thereby  to  the  wife  as  by  an  as- 
sigoment 

Appeal  from  Superior  Conrt  Mariposa 
County;  J.  J.  Trabucco,  Judge. 

Action  by  Ambrose  Daneri,  as  administra- 
tor of  the  estate  of  John  Danerl,  against 
James  S.  Oazzola,  as  administrator  of  the 
estate  of  John  B.  Gazzola,  deceased,  and 
others.  From  a  judgment  In  faror  ot  plain- 
tiff, defendants  appMl.  Affirmed. 

Rehearing  denied  by  Sopreme  Court  Febru- 
ary 2,  1906. 

J.  Ii.  Maddux  and  John  A.  Wall,  for  appel- 
lants.  Congdon  ft  Congdon,  for  respondent 

GHIPMAN,  P.  J.  Action  on  a  promissory 
note  executed  by  John  B.  Gazsola  In  his 
lifetime  as  principal,  and  defendants  as  sure- 
ties, and  delivered  to  plaintiff's  Intestate  as 
payee.  Defendant  Cuneo  died  before  service 
of  summons,  and  his  representative  was  not 
made  a  party.  The  action  was  originally 
commenced  In  tbe  name  of  John  Danerl,  but 
before  the  trial  he  died,  and  plaintiff  was 
substituted  in  his  stead.  Defendant  John  B. 
Oazzola  died  pending  an  appeal  to  tbe  Su- 
preme Court  from  the  judgment  given  at  the 
drst  trial,  and  by  supplemental  complaint 
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his  admlDlstrator  was  snbstltuted  In  his  stead. 
At  the  first  trial  the  court  sustained  a  de- 
murrer to  certain  defenses  interposed  by  an- 
swer of  defendants.  This  was  held  error 
and  a  new  trial  ordered.  139  Cal.  416,  73 
Pac.  178.  At  the  second  trial  plaintiff  had 
Judgment,  from  which,  and  from  the  order 
denying  their  motion  for  new  trial,  defend- 
ants appeal. 

The  principal  defense  made  and  now  urged 
is  that  plalntltTB  Intestate  had.  before  bla 
death,  conv^ed  all  his  property.  Including 
the  note  In  question,  to  his  wife.  Angella, 
and  that  the  administrator  could  not  main- 
tain the  action,  as  the  note  did  not  belong 
to  the  estate,  but  was  the  property  of 
Angella  DanerL  This  contention  rests  open 
the  presumption  tibat  the  deed  of  conveyance 
was  deemed  executed  and  dellrored  (OIt. 
Code,  S  1056),  and  on  tbe  admissions  made  by 
plaintiff's  attorneys  at  the  first  trial  that 
the  deed  was  duly  szecoted  and  delivered. 
It  Appears  that  some  20  daya  before  his 
death  plaintiff's  Intestate,  being  tben  mortal- 
ly ill,  was  infmrmed  by  the  attondliv  phyBl- 
clan.  Dr.  Wheels,  ttiat  be  could  not  recoTcr, 
and  waa  by  him  advised  to  make  ancb  dls- 
pMltkm  of  Ids  bnsineaa  aa  he  thought  prop- 
er. Deceased  accordingly  told  Dr.  Wheeler 
to  send  for  one  MurpI^,  a  Jnstlce  of  the 
peace,  who  came  the  same  day  (December  5, 
1889),  and  at  the  request  of  deceased  Murphy 
pr^Mired  the  deed  in  qnestloD;  It  being  entire- 
ly In  his  handwriting,  except  the  slgnatnre; 
Ambrose  Danerl,  scm  of  deceased,  testified: 
"Mr.  Mnrpby  came  December  6,  1889.  At 
the  direction  of  my  father  Mr.  Mnrpby  pre* 
pared  the  deed  yon  have  sbown  me  and  the 
deed  was  all  completed  before  Mnrpby  went 
away,  excepting  tbe  description  (describing 
certain  land).  Befbre  Murphy  left  my  fathn 
signed  his  name  to  the  deed  and  acknowl- 
edged the  same.  The  witnesses  also  signed 
at  the  same  time.  My  father  told  Murphy 
to  get  the  description  In  tbe  deed,  and  then 
Murphy  was  to  return  the  deed  to  my  father 
— 4ny  father  never  saw  tbe  deed  again. 
•  «  *  Shortly  after  his  death  I  obtained 
the  description  I  have  designated  and  gave 
it  to  Mr.  Murphy,  who  inserted  the  same  in 
the  deed,  put  the  necessary  stamps  on  tbe 
paper,  and  also  bis  at^owledgment,  and  sent 
tbe  deed  to  Mr.  Bondshu  tbe  recorder  of  Mari- 
poBA  county.  A  few  weeks  afterwards  I  re- 
ceived the  deed  by  mall  from  Mr.  Murphy." 
Tbe  widow  of  deceased  testified  that  the 
deed  was  not  delivered  to  ber,  that  she 
never  saw  It  until  shown  her  at  the  trial, 
and  that  she  knew  nothing  about  the  note. 
Deceased  died  December  2S,  1S99,  and  the 
deed  was  Indorsed :  "Piled  for  record  at  the 
request  of  J-  S.  Murphy,  Jan.  29th,  A.  D. 
1900."  It  was  understood  by  tbe  family  of 
deceased  that  he  had  deeded  all  his  property 
to  his  wife  Angella. 

The  statement  on  motion  for  new  trial 
ttiade  on  the  first  appeal  was  offered  in  evj- 
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dence  by  defendants  for  the  **partlcnlar  pur- 
pose of  showing  that  at  tbe  forma  trial  tbe 
plaintiff  admitted  In  open  court  that  the  deed 
dated  December  6,  1890,  by  John  Danerl  to 
Angella  Danerl,  was  duly  made,  executed, 
and  delivered  by  said  John  Daneri."  By  this 
statement  It  appears  that,  when  defendants 
offered  the  deed  in  evidence,  plaintiff  ob- 
jected as  irrelevant,  incompetent,  and  Im- 
material, which  objection  was  sustained. 
Tbe  record  then  shows  that  before  the  ruling 
of  tbe  cfiurt  "It  was  admitted  that  the  In- 
strument was  duly  executed  and  delivered 
by  tbe  aald  John  Danerl,  and  that  there  was 
no  objection  to  the  Introduction  of  the  In- 
strnment  on  the  ground  that  tbe  proper 
foundation  was  not  laid."  Before  the  sec- 
ond trial  was  commenced  plaintiff  gave  no- 
tice of  a  motion  for  leave  to  file  a  second 
supplemental  complaint,  and  the  notice  stat- 
ed as  follows;  "The  plaintiff  hereby  gives 
notice  tbat  the  plaintiff  will  not  make  any 
admission  or  renew  any  admission  hereto- 
fore made  as  to  evidence."  When  the  state- 
ment on  motion  for  new  trial  on  the  first 
appeal  was  offered,  counsel  for  plaintiff 
asked  and  obtained  permission  to  state  the 
facts  as  to  the  admission  made  at  the  first 
trial.  Attention  was  called  to  the  above  no- 
tice given  22  days  before  the  second  trial, 
and  counsel  testified  that  the  admission  was 
made  "to  enable  appellants  to  present  the 
question  of  law  fairly,  and  not  otherwise. 
We  consented  out  of  good  nature,  and  not 
believing  It  any  way  material.  We  knew 
nothing  of  the  facts  about  the  matter.  It 
was  wholly  immaterial,  as  the  court  bad 
ruled  against  the  allegations  of  the  auswa- 
on  that  subject  on  the  demurrer,  and  bad 
wholly  rejected  tbe  evidence  when  offered. 
I  tbought  the  deed  all  right — It  came  to 
plaintiff's  attorneys  from  plaintiff  himself. 
I  never  Investigated  any  of  the  facts  con- 
cerning the  making,  executing,  and  deliver- 
ing of  the  deed  until  after  the  decision  of 
the  Supreme  Court  reversing  the  Judgment  In 
the  former  trial."  Tbe  court  found-  as  fol- 
lows: "Tbe  facts  covered  by  such  admis- 
sion had  been  offered  and  ruled  out  by  ttae- 
court  under  previous  rulings  of  the  court, 
and  that  the  admission  itself  was  made 
under  ignorance  of  the  real  facts,  was  wholly 
irrelevant  and  immaterial,  was  wholly  un- 
necessary, was  Improvidently  and  carelessly 
made,  and  subserved  no  useful  purpose  what- 
ever, and  that  the  plaintiff  gave  due  and 
timely  notice  of  withdrawal."  On  the  evi- 
dence the  court  found  that  the  deed  In  ques- 
tion was  never  completed  or  delivered  to  the 
grantee  named  therein  during  the  lifetime 
of  the  grantor  and  never  took  effect  as  a 
conveyance. 

1.  Tbe  presumption  of  law  stated  In  sec- 
tion 1055,  Civil  Code,  tbat  "a  grant  duly  ex- 
ecuted Is  presumed  to  have  been  delivered  at 
its  date,"  Is  not  expressly  made  ctmclnslve, 
and.  unless  so  made,  "may  be  controverted  by 
other  evidence,  direct  or  indirect"  Code  Civ.. 
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CaL  816,  67  Pac  778, 

2.  Appellants  contend  that  the  admission 
made  at  the  first  trial  was  on  a  material 
qnestion,  namely,  the  ownership  of  the  note 
sued  upon,  and  that,  If  the  ownership  was 
In  Angella  Danerl,  the  plaintiff  was  not  en- 
titled to  maintain  tbe  action,  for  to  do  so 
be  must  be  the  le«al  owner  with  right  of  pos- 
ivsslon  of  the  Instmment ;  citing  Kiel  t.  Reay, 
50  Cal.  62 ;  Woodsmn  T.  Cole,  69  Oal.  10 
Pac  331.  We  think  the  denials  of  the  an- 
awer,  apart  from  the  spedal  defense  set  up  as 
to  tbe  execntlon  and  delivery  of  the  deed  to 
which  the  demurrer  was  snstalned  (errone- 
onsly,  as  was  decided  by  the  Snpreme  Court), 
raised  an  Issne  of  ownership.  Defendants 
had  a  right  to  rebtit  the  presumption  of  own- 
ership and  poaseeslon  of  tbe  estate  of  John 
Dan^i,  deceased,  which  arose  from  tbe  pos- 
session of  the  note  by  the  administrator; 
and  we  think  the  deed  on  its  face,  Its  delivery 
admitted,  tended  to  rebut  that  presumption. 
Willie  this  Is  true,  It  Is  manifest  that  tbe  ad- 
ml8Bi<Hi  was  made  with  reference  to  tbe  qpe* 
dal  defense  pleaded,  and  to  which  a  demurrer 
was  sostelned.  As  tbe  court  refused  to  admit 
tbe  deed  as  evidence  for  any  purpose,  though 
onmeonsly,  we  cannot  see  that  tbe  admission 
by  cotmsei  that  tbe  deed  was  duly  executed 
and  dellTered  abould  now,  under  tbe  drcum- 
stancea  disclosed,  estop  plaintiff  from  show- 
ing tbe  truth  oonc^lng  the  facL  The  deed 
was  admitted  In  evidence  at  tbe  last  trial, 
and  the  only  question  now  la,  did  the  court 
err  In  permitting  plalntifTs  counsel  to  with- 
draw tbe  admission  made  at  the  first  trial 
and  to  show  the  true  facts  In  tbe  case?  Sec* 
tlMi  283,  Code  Civ.  Proc.,  provides:  "An 
attorney  and  counsellor  shall  have  authority : 
1.  to  bind  his  client  In  any  steps  of  an  action 
or  proceeding  by  bla  agreement  filed  with  tbe 
cltrk,  or  entered  upon  the  minutes  of  tbe 
court,  and  not  otherwise."  In  this  case,  no 
question  arises  as  to  the  making  of  the  ad- 
mission, for  It  appears  In  the  record.  It 
bas  been  held,  under  this  section,  that  It  re- 
fers to  the  executory  agreements,  and  not  to 
those  which  have  been,  wholly  or  In  part, 
executed,  and  that  tbe  section  does  not  re- 
quire a  construction  that  In  no  instance  shall 
the  attorney's  agreem«it  made  In  behalf  of 
his  client  be  binding,  unless  entered  in  the 
minutes  of  tbe  court  or  filed  with  the  clerk. 
But  where  by  a  verbal  stipulation  one  party 
bas  received  tbe  advantage  for  wblch  he  en- 
tered Into  It,  or  the  party  has,  at  his  Instance, 
given  op  some  right  or  lost  some  advantage, 
80  that  It  would  be  Inequitable  for  him  to  In- 
sist that  the  stipulation  was  Invalid,  he  will 
not  be  permitted  to  repudiate  the  obligation 
of  his  own  agreement  upon  the  ground  that  It 
bad  not  been  entered  In  the  minutes  of  tbe 
court  Reclamation  District  v.  Hamilton, 
112  Cat  603,  600,  44  Pac.  1074 ;  Hearne  v.  De 
Young,  111  CaL  878,  43  Pac.  1108 ;  Smith  v. 
WUttler,  OS  Cal.  279,  287,  80  Pac.  629.  Tbe 
only  socgested  advantage  which  defendants 
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have  suffered  Is  that  since  the  first  trial  Mnr- 
phy  bad  died,  and  that  be  was  not  called  at 
tbe  first  trial  presumably  because  of  tbe  ad- 
mission, and  bis  testimony  bas  thus  been  loat 
to  defendants.  It  is  not  claimed  that  Mur- 
phy would  have  testified  to  the  undisputed 
facts  different  from  those  narrated  by  three 
sons  of  deceased  as  to  what  occurred  when 
the  deed  was  executed.  The  admission  was 
not  of  tbe  character  referred  to  In  tbe  above 
cases,  and  did  not  partake  of  the  nature  of 
mutual  contract,  as  In  some  cases;  nor  does 
It  fall  under  another  class  mentioned  In  tbe 
cases  where  tbe  attempted  withdrawal  is 
manifestly  to  inconvenience  tbe  other  party 
or  would  tend  to  defeat  tbe  ends  of  Justice. 

There  Is  a  still  further  class  of  admis- 
sions mentioned  In  the  cases,  a  general  ad- 
mission in  tbe  course  of  the  trial  which  ob- 
viously could  not  have  been  Intended  to  hold 
good  at  a  second  trial — admissions  made  to 
facilitate  tbe  trial.  It  was  said  In  Welsbrod 
T.  Chicago,  etc.,  R.  Company,  20  Wis.  421: 
"Sncb  admissions  are  frequently  made  for 
tbe  purpose  of  saving  time  where  counsel  are 
confident  of  success  upon  some  other  point; 
and  when  so  made  they  are  always  under- 
stood to  have  reference  to  tbe  trial  then 
pending,  and  not  as  stipulations  which  shall 
bind  at  any  future  trial."  There  was  noth- 
ing connected  with  tbe  circumstances  or  rea- 
sons for  making  the  admission  wblch  indi- 
cated that  plaintiff's  attorneys  made  It  with 
knowledge  of  the  facts,  and  tbe  uncontra- 
dicted testimony  Is  that  plaintiff's  attorneys 
were  tfa«i  Ignorant  of  tbe  very  Important 
factk  subsequently  brought  to  their  knowl- 
edge. If  defendants*  attorneys  were  also  Ig- 
norant of  the  facts,  wblch  Is  altogether  prob- 
able, there  would  be  Injustice  In  allowing 
them  to  profit  by  the  mutual  Ignorance  of 
counsel  for  both  parties.  If  they  knew  the 
facts  and  concealed  them  from  plaintiff's 
counsel  (which  we  are  unwilling  to  believe), 
It  would  be  equally  unjust  to  hold  the  ad- 
mission to  be  irrevocable.  It  cannot  be  as- 
sumed that  Murpby,  If  alive,  would  have  tes- 
tified directly  opposite  to  the  witnesses  who 
were  present  at  the  bedside  of  John  Danerl, 
or  would  dispute  tbe  testimony  of  bis  widow, 
tbe  grantee  of  the  deed,  whose  statements 
were  against  her  Interest  The  grantor  lived 
for  20  days  after  the  date  of  the  acknowl- 
edgment (December  5th),  and  It  is  alto- 
gether probable  that  the  deed  was  not  com- 
pleted and  delivered  during  this  time,  or  it 
would  have  been  sooner  recorded  than  Jan- 
nary  29th  following.  There  can  be  little 
doubt  that  the  deed  was  not  completed  prior 
to  tbe  grantor's  death,  that  It  was  never 
shown  blm  after  December  5th,  and  that  It 
was  never,  In  fact  delivered  to  the  grantee, 
nor  to  any  person  for  her.  Certainly  tbe 
trial  court  was  fully  warranted  from  the  evi- 
dence In  finding  tbe  facts  as  It  did.  A  deed 
has  no  validity  without  delivery.  Oould  v. 
Wise,  07  Cal.  532,  82  Pac.  576,  33  Pac.  823 ; 
Black  r.  Sharkey,  104  Cal.  279,  87  Pac.  088; 
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Whitney  t.  Am.  Ins.  Co.,  127  Cal.  464,  50 
Paa  887.  There  not  only  Is  erldence  of  de- 
Urery  wanting,  but  posltlre  evidence  that 
there  was  no  dellv^,  and  evidence,  also, 
that  the  deed  was  to  have  been  returned  to 
the  grantor  when  completed.  He,  In  fact, 
never  lost  omtrol  of  It 

In  Scalfe  v.  Western  M.  C.  L.  Co.,  90  Fed. 
238,  88  O.  O.  A.  47,  a  bill  of  exceptions,  In 
which  the  agency  of  one  Flemmli^  was  ad- 
mitted, the  bill  was  admitted  at  the  second 
trial  to  show  this  admission.  The  court 
said:  "Admissions  of  a  party  are  always 
competent  evidence  against  him.  and  there 
seems  to  be  no  reason  why  a  distinct  and 
formal  admission  signed  by  an  attorney  of 
record  upon  a  former  trial,  and  not  with- 
drawn or  modified,  should  not  be  competent 
eridenoe."  But  here  the  admission  was 
withdrawn  some  days  before  the  trial.  In 
Volain  Commercial  Mnt  Ina.  Co.  (Sap.) 
22  N.  T.  SuKk  848,  at  a  former  trial  the 
genuineness  of  a  certain  paper  was  admitted 
by  the  dfiffendanta*  coonseL  Tbe  court  said: 
"We  tblnk  that  wltiiont  at  least  some  notice 
of  the  withdrawal  of  this  admission  tbe  ooun- 
sel  for  tbe  plaintiff  havto  a  right  to  r^ 
thereon  on  any  snbseqaent  trlaL"  Mr.  Jones 
■ays:  "Admlsalons  made  by  parties  or  their 
attorneys  In  th^r  pleadings  In  tbe  action,  or 
atlpnlatlons  at  to  facts,  or  by  dispensing 
wltb  certain  proofs,  may  be  withdrawn  If 
not  tme,  provided  thwe  remains  snffldent 
time  tot  tbe  other  party  in  which  to  prepare 
biM  case,  and  provided  such  party  has  not 
been  Injured  by  relying  on  such  admissions. 
Sncb  admbulona  will  not  be  allowed  to  be 
withdrawn,  however,  if  the  sltoatlon  of  tbe 
XMirtles  bas  been  substantially  changed,  as  by 
ttie  death  of  a  parly  or  of  a  witness."  1  Jones 
flo  St.  i  27B.  In  Franklin  v.  National  Ins. 
Co.,  48  Mo.  491,  there  was  an  ezpreas  agree- 
moit  by  stlpolatlon  of  ooansel  for  botti  par^ 
ties  that  "am^ellant  might  withdraw  Its  an* 
mrw  and  Intapose  a  demurrer  to  tbe  peti- 
tion; and,  should  It  be  ovnruled,  thai  the 
appellant  was  to  allow  final  Indgmwt  to  be 
antHWd  tbweon,  retaining  the  right  to  up- 
peaL"  The  demurrer  waa  overruled  and 
final  Judgment  rendered  thereon.  After* 
wards  appellant  moved  tiie  court  for  leave 
to  wltbdraw  its  stipulation  and  also  its  de- 
murrer and  for  leave  to  answer.  The  mo- 
tion was  denied.  Tbe  court  in  suBtainlng 
the  ruling,  said:  "A  party  cannot  be  allowed 
to  make  an  express  agreement  and  avail  him- 
self of  its  advantages  If  It  resulted  in  hla 
fiivor,  but  not  be  bound  by  It  If  it  happens 
to  itrove  disadvantageous. "  It  is  stated  In 
1  Am.  &  Eng.  Bncy.  p.  699,  that  "admiSBlone 
may  be  proved  even  on  a  subsequent  trial 
of  the  cause,  If,  from  the  language  used  at 
the  time  and  the  surrounding  circumstances, 
they  appear  not  to  have  been  limited  to  the 
former  trial."  See  note  2,  citing  many 
cases  In  support  of  tbe  text.  In  a  clear  case 
ctf  mistake,  or  for  other  good  cause,  the  court 
may  allow  a  party  to  recede  from  bla  stipula- 
tion.  20  Eng.  PL  A  Ft.  IN  018,  and  note  6. 
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We  tblnk  it  quite  obvious,  from  the  circum- 
stances disclosed  here,  that  the  admission 
was  made  with  reference  to  tbe  then  pend- 
ing trial,  as  well,  also,  as  to  a  particular  de- 
fense then  made  which  the  court  at  the  time 
held  not  to  be  good.  Furthermore,  the  ad- 
mlralon  was  made  under  mistake  of  fact, 
from  which,  we  think,  tbe  coart  could  relieve 
plaintiff,  and  in  doing  so  did  not  abuse  its 
discretion. 

Appellants  claim  that  nothing  In  tbe  rec- 
ord shows  any  order  of  tbe  court  Allowing 
tbe  withdrawal  of  the  admUsl(HL  It  was  so 
treated  at  the  trial,  and,  besides,  we  do  not 
think  an  order  was  necessary  In  view  of  all 
the  facts. 

The  Judgment  and  order  are  affirmed. 

We  concur:  BDGELBS.  J.;  McLAUaH- 
LIN,  J. 

Petition  for  Rehearing. 

GHIPMAN.  J.  In  the  application  to  have 
the  evidence  re-examined  our  attention  Is 
called  to  certain  facts  which  were  not  men- 
tioned in  the  opinion.  But  they  do  not 
change  the  fact,  found  by  the  court  on  suffi- 
cient evidence,  that  the  deed  was  not  com- 
pleted nor  delivered  in  the  lifetime  of  de- 
ceased, Danerl.  Whatevo*  claim  the  widow 
bad  to  the  note,  or  the  chose  in  action  (the 
suit  on  the  note  at  Daneri's  death),  came 
through  the  deed.  The  testimony  of  Frank 
Danerl  that  bis  father  told  Mnrphy  he 
wished  his  mother  to  have  all  the  property 
was  no  doubt  true,  but  that  Is  precisely  what 
Murphy  undertook  to  bring  about  by  the  deed 
conveying  all  the  property,  but  failed.  Mrs. 
Daneri  testified  that  all  the  property  belong- 
ed to  her  "and  family."  But  It  was  because 
it  was  supposed  that  the  deed  conveyed  tbe 
pn^»erty  that  she  claimed  it.  At  the  same 
time  she  testified  that  she  knew  nothing 
about  the  note.  It  is  tru^  also,  that  tbe 
members  of  the  ftunlly  supposed  that  the 
property  bad  beat  deeded,  and  it  Is  tme  that 
fho  validity  of  the  deed  wbb  not  qt^tioiMd 
until  after  Murpby'a  deatlL  There  was  evi- 
dence tliat  Ambrose  Daneri  bad  acted  as  his 
mother's  agoit,  and  had  received  rent  tea 
the  land  and  paid  it  to  her,  and  that  be  had 
been  in  possesion  of  tbe  deed  ever  since 
Mtupby  delivered  It  to  him,  and  that  his 
motiier  had  received  payments  on  the  not& 
There  waa  no  evidence  as  to  the  scope  of 
the  agency  referred  to  above.  But  if  It  be 
assumed  that  It  was  an  agency  to  manage 
the  property  for  his  mother,  and  If  the  other 
facts  above  narrated  be  admitted,  still  the 
oontrollliv  fact  ronains  that  the  attempt  to 
convey  tbe  propoiy  to  Mrs.  Danerl  was 
abortive. 

Tbe  point  is  now  made  for  the  first  time 
that  the  deed  was  sufflcient  to  carry  an  as- 
signment of  the  chose  In  action,  and  It  is  Im- 
material that  it  was  Incomplete  as  to  the 
land,  and  that  manual  delivery  of  the  note 
was  not  essential ;  citing  Drlscoll  v.  Drlscoll, 
143  Cal.  B28.  77  Pac.  471.  This  case  is  In- 
structive and  covers  some  of  the  fOatnres  of 
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the  present  case.  If  the  deed  In  question  had 
been  completed  and  dellTered,  we  would  hare 
the  case  discussed  In  Drlacoll  Drtscoll. 
Bat  tiw  grantor  here  told  the  notary  to  com< 
plete  It  and  return  It  to  him,  presumably  for 
fals  examination,  and  thereafter  to  be  deliv- 
■ered,  should  he  determine  to  so  dispose  of 
it.  He  never  saw  it  afterwards,  and  it  waa 
not  completed  or  delivered  until  after  hla 
death,  and  was  then  dellv^ed  to  the  son, 
and  never  was  delivered  to  the  grantee.  We 
are  unable  to  discover  any  legal  ground  upon 
which  the  deed  can  be  held  to  have  conveyed 
the  note  or  the  chose  in  action.  Upon  the 
other  point  In  the  case  we  also  adhere  to 
onr  former  decision. 
Rehearing  denied. 

We  concur:  McLAUOHUM,  J.;  BUC- 
KLES, J. 


PACIFIC  PAYING  Ca  T.  VIZBLICH  at  al. 

<Goart  of  Appeal.  Third  District,  Oalifornia. 

Dec:  20,  1^) 

1.  Attoxhst  akd  Oubnt—Aitthoutt  or  At> 
TOBNCT— Evidence. 

Evidence  examined,  and  held  to  Justify  the 
court  in  finding  that  a  defendant  knew  that  he 
was  represented  by  a  firm  of  attorneys,  that 
they  had  filed  a  stipiilatlon  for  Judgment,  and 
41iat  be  had  made  no  objection  to  their  action, 
so  that  he  was  bonnd  thereby. 

2.  Tbial— Findings— SoFTioiBNOT. 

Where  the  trial  court  properly  fonnd,  on 
motion  to  set  aside  a  stiiralation  for  Judgment 
filed  on  behalf  of  a  defendant,  tbat  the  attorneys 
£ling  the  stipolatioQ  bad  authori^  from  him 
and  that  the  stipulation  was  binding,  it  was 
not  necessary  to  make  findings  on  issues  raised 
1>y  pleadings  filed  by  him. 

Appeal  from  Superior  Court,  San  Joaquin 
County;  W.  B.  Nntter,  Judge. 

Action  by  the  Pacific  Paving  Company 
against  Nicholas  Tlaellch  ^nd  George  Fink- 
bohn'er.  From  a  Judgment  In  favor  of 
plaintiff,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  Flnkbohner 
appeals.  Affirmed. 

See  74  Paa  362  ;  82  Pae.  82. 

J.  B.  Webster  and  C.  H.  Falrall,  for  ai>- 
pellant  W.  J.  Bartnett  and  Lontltt  &  Lon- 
tltt,  for  respondent 

CHIPMAN,  P.  J.  Appeal  by  defendant 
-George  Flnkbohner  from  a  Judgment  and 
order  denying  motion  for  a  new  trial  in  an 
action  upon  a  street  assessment  The  Judg- 
ment was  entered  on  a  stipulation  of  attor- 
neys assuming  to  represent  defendants,  In- 
cluding Flnkbohner.  The  authority  of  at- 
torneys 80  to  act  IB  disputed  by  Flnkbohner. 
His  motion  to  vacate  and  set  aside  the  stip- 
ulation under  which  Judgment  was  entered 
against  him  was  denied.  He  appeals  from 
the  judgment;  also  from  the  order  denying 
hiB  motion  for  a  new  trial,  and  the  principal 
qneatlon  Is,  did  the  court  err  in  refusing  to 
-vacate  and  set  aside  the  stipulation? 

There  was  an  appeal  to  the  Supreme 


Court  from  the  Jndgm^t;  the  purpose  being 
to  cause  the  reversal  of  the  order  of  March 
12,  1800.  refusing  to  vacate  and  set  aside 
as  void  the  stipulation  on  which  judgment 
was  entered,  and  also  to  cause  the  reversal 
c£  the  ordw  dismissing  flie  action  as  to 
Flnkb<^er.  The  court  reversed  the  judg- 
ment of  dismissal,  but  did  not  set  aside  the 
stipulation.  The  court  however,  on  the 
facts  tiiere  presmted,  tiiat  the  trial 
coort  "was  hot  warranted  in  finding,  upon 
tOa  [FlnUx^er's]  motion,  tbat  there  was 
no  appearance  made  said  defendant  even 
altiioagh  the  attorneys  had  not  been  author- 
ised to  appear  for  him."  But  the  court  said: 
"We  see  no  reason  why  said  defendant  may 
not  renew  his  motion  to  set  aside  the  stip- 
ulation." 141  CaL  4.  74  Pac.  852.  At  the 
retrial  tiie  court  on  July  29,  1904,  made 
findings  and  entered  judgment  The  court 
found:  "That  the  abore-named  parties  on 
the  28tii  day  of  April,  1897.  signed  and  filed 
herein  a  stipulation  In  the  words  and  figures 
following,  to  wit:  'It  Is  stipulated  and 
agreed:  That  the  defendants  in  the  above- 
entitled  action  need  not  file  an  answer  In 
said  actions,  but  that  the  said  actions  shall 
abide  by  the  result  of  the  action  of  the  Pacif- 
ic Paving  Company  v.  J.  L.  Mowbray,  5,168, 
and  whatever  Judgment  may  be  finally 
entered  In  said  action  shall  be  also  entered 
In  each  of  the  above-entitied  cases,  whether 
the  same  be  In  favor  of  the  plaintiff  or  de- 
fendant; and  if  in  favor  of  the  plaintiff, 
then  in  each  case  according  to  the  prayer 
of  the  complaint.  Dated  April  23,  1897. 
James  A.  Loutitt  Attorney  for  Plaintiff. 
F.  H.  Gould  and  James  H.  Budd,  Attorneys 
for  Defendants.'  That  the  Judgment  was 
finally  entered  in  said  action  of  Padfic  Pav- 
ing Company  v.  J.  L.  Mowbray,  Number 
S.ies,  in  favor  of  the  above-named  plaintiff. 
That  thereafter,  to  wit  on  the  12th  day  of 
September,  1900,  Judgment  herein  was  duly 
given,  made,  and  entered  according  to  said 
stipulation  In  favor  of  plaintiff  and  against 
said  Nicholas  Vlzelich  •  *  *  and  for  the 
foreclosure  of  the  Hen  mentioned  in  the 
complaint"  As  conclusions  of  law  "from 
the  foregoing  facts  the  court  decides  that 
plaintiff  is  entitled  to  Judgment  herein 
against  said  defendant  Geo.  Flnkbohner,  on 
said  stipulation,"  etc.  Judgment  followed 
accordingly.  The  second  appeal  from  the 
Judgment  was  heard  In  this  court  and  the 
Judgm^t  was  affirmed  July  6,  1906.  Pacific 
Paving  Co.  V.  Tlsellch,  82  Pac.  82.  The 
appeal  from  the  order  denying  new  trial 
comes  up  on  a  separate  transcript  and  Is 
the  matter  now  before  us. 

Resimndent  makes  the  point  that  under 
section  961,  Code  of  ClvlI  Procedure,  and 
mle  28,  the  bill  of  nceptions  is  Insufficient 
The  view  we  have  taken  of  the  case  makes 
it  unnecessary  to  consider  the  point  Tlie 
complaint  was  filed  December  2,  1903,  and 
sommons  Issued  January  6»  1884.  The  re- 
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turn  of  the  sommoiu  wu  made  December 
19.  1809,  b7  affidavit  of  the  person  who  Berv< 
ed  it  It  stated  tbat  aerrlce  was  made  "by 
deliTsrlng  to  said  George  Finltbobner  person- 
ally on  said  13th  day  of  January.  1894,  In 
Mid  county  of  San  Joaquin,  a  copy  of  said 
sommoDS,  to  which  was  attached  a  copy  of 
the  complaint  filed  in  the  said  action."  There 
were  several  landowners,  defendants  in  na- 
merous  similar  actions,  who  under  a  written 
agreement  formed  a  committee  to  conduct 
the  defense.  This  agreement  was  signed  by 
all  of  the  defendants,  including  defendant 
Vizellch,  but  defendant  Finkbofaner  did  not 
sign  the.  agreement  Messrs.  James  H.  A 
J.  B.  appeared  for  ail  the  defendants, 

and  In  this  action,  on  Jannary  22.  1894.  filed 
a  demurrer  to  the  complaint  which  was  on 
January  29,  1694,  overruled,  and  defendants 
given  20  days  to  answer,  which  was  extend- 
ed 20  days  by  stipulation.  Lis  pendens  was 
recorded  on  January  28,  1896.  The  stipula- 
tion in  this  action  and  18  other  actions  faere- 
Inbefwe  set  forth,  dated  April  23,  1897.  was 
filed  In  this  action  on  April  28,  1897,  signed 
by  James  A.  Loutitt  attorney  for  plaintiff, 
and  F.  H.  Oonid  and  James  EU  ft  J.  B. 
Budd.  atttvneya  for  Oefendanta.  It  appears 
that  Tlidldi  waa  tlie  owner  of  the  pnH»erty 
involved  when  the  action  was  commenced* 
and  on  April  11,  1690.  deeded  It  to  Flnk- 
bohner,  who  "held  a  mortgage  before  this 
suit  waa  twonght  and  until  be  got  the  dead." 
Defendant  Flnkbolmar  made  affidavit  In  aup- 
port  of  his  motion  In  which  he  deposed 
that  he  new  emplc^ed  or  anthorlaed  tbe 
emiritvinent  of  F.  H.  Oonld,  James  H.  ft 
J.  B.  Budd,  ot  either  of  them,  or  any  oUm 
attomay  or  persmi,  to  appear  for  him  In  this 
action  to  file  a  doaurrer  w  to  enter  into 
or  file  any  stipulation  whatever,  until  the 
29th  of  November,  1890,  vrben  be  employed 
J.  B.  Webster,  an  attorney  of  tbe  conrt,  to 
appear  for  him  thM«ln ;  that  he  did  not  know 
that  any  demnrrv  or  any  stipulation  bad 
been  made  or  filed  or  any  appearance  entered 
for  talm  prior  to  said  date,  and,  on  being 
Informed  on  ttwt  day  by  said  Webster  that 
•aid  stipulation  had  been  entwed  into,  be  in* 
atmcted  said  Webster  to  take  Immediate 
steps  to  set  the  same  aride.  Tbe  first  step 
taken,  so  far  as  tbe  record  shows,  was  the 
motion  of  March  12, 1900,  on  that  day  denied, 
and  It  was  this  motion  that  waa  renewed  by 
<«ervlce  of  notice  March  16,  1904,  heard  on 

*tae   day  of  March,  1904.  and  denied 

on  June  13,  1904.  The  affidavit  of  Flnkboh- 
ner  used  at  that  hearing  Is  dated  in  Novem- 
ber. 1899.  John  B.  Budd  testified  at  a  for- 
mer bearing  that  be  never  had  any  conversa- 
tion with  Flnkbohner  touching  the  agree- 
ment signed  by  Vlsellch  and  the  other  de- 
fendants, parties  to  It  James  A.  Loutitt 
made  aflidavlt  that  he  was  a  member  of  tbe 
law  firm  having  charge  of  the  action  for 
plaintiff  until  January  1,  1894,  when  the 
firm  was  dissolved,  and  that  thereafter  he 


had  and  now  has  exclusive  charge  of  the 
action  for  plaintiff  as  one  of  bis  attorneys* 
He  sets  forth  certain  proceedings  in  the  caau 
heretofore  stated,  including  service  of  sum- 
mons and  other  steps  taken,  and  that  the- 
firm  of  Budd  ft  Budd  were  duly  licensed  at- 
torneys at  law  of  good  standing  and  repute. 
His  affidavit  made  at  the  first  hearing  of  the 
motion  and  on  Its  renewal  Is  dated  December 
13,  1809,  and  states  that  during  tbe  pend- 
ency of  the  action  and  since  tbe  service  of 
summons  he  "has  had  no  less  than  half  a 
dozen  Interviews  with  said  George  Flnk- 
bohner  In  regard  to  said  litigation  and  tba 
status  of  said  Flnkbohner  to  the  same,  and 
in  such  Interviews  had  from  time  to  time, 
as  the  same  arose  and  occurred,  stated  the 
facts  concerning  the  same  to  said  Flnkboh- 
ner, and  Informed  him  of  the  fact  In  j>ar- 
ticular  that  the  said  litigation  In  which  the- 
said  Flnkbohner  was  Interested  as  a  party 
was  by  stipulation  and  agreement  continued 
and  held  in  abeyance  until,  and  was  to  be 
governed  by  and  depended  vpoa,  the  final 
determination  of  that  certain  action  pending 
in  the  same  court  by  the  same  plalntUT 
against  one  J.  L.  Mowbray,  No.  5,163,  ua& 
like  disposition  to  be  made  herein  as  by  the 
terms  of  said  stipulation  provided,  and  that 
affiant  now  for  the  flrat  time  learned  or  had 
any  Intimation  from  any  soilrce  that  the 
said  Flnkbohner  had  given  no  authority 
to  tbe  said  attorneys  who  appeared  tor- 
him  as  attorney  to  so  appear  ok  to  repre- 
sent him  in  said  action:  that  althouj^  tiils- 
sald  action  had  been  pending  for  more  than, 
five  yeaxa,  aald  defendant  after  being  rega> 
larly  and  duly  served  with  aummons  ber^ 
nn  January  18,  1694,  made  no  awoerance  la 
said  cause,  except  as  made  by  and  tbrougb 
tbe  aald  attomeya,  but  baa  at  all  times 

to  day  of  November,  1899,  led  ^alnttff 

and  this  afflant'to  believe,  and  tbey-have 
believed,  that  said  defendant  was  duly  and. 
regularly  r^reaented  by  said  attorneys,  with. 
full  power  and  authority  fMm  him,  said, 
defendant  as  to  1^  same,  and  ao  believing-; 
and  relying  plaintiff  and  this  affiant  as  at- 
torney for  said  plaintiff  have  acted  thereon,, 
and  entered  no  default  against  defendant 
for  bis  alleged  nonappearance,  as  they  other- 
wise would  have  done."  C.  K.  McMurray, 
an  attorney  at  law,  deposed  that  on  the  for- 
mer bearing  of  the  motion  to  dismiss  this  ac- 
tion he  appeared  for  tbe  attorneys  associat- 
ed with  Mr.  Loutitt  and  was  present  at  the 
hearing,  and  that  at  the  hearing  defendant 
Flnkbohner  testified,  among  otlier  things, 
"that  be  did  know  the  alwve-entitied 
suit  was  pending  and  that  said  defendant 
Vizellch  was  fighting  said  case;  that  he  fur- 
ther knew  of  the  case  because  be  found  a 
copy  of  the  summons  and  complaint  left  at 
bis  boose  over  five  years  ago  during  his 
absence;  that  he  did  not  think  he  received 
tbe  same  personally;  but  if  any  one  8wear» 
that  he  served  him  poaonally,  ha  would  not. 
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wy  ttiat  It  was  not  so.  ai  It  Is  so  I<nig  sflo.** 
It  was  admitted  tbat  Finkbohner  bad  fi>r- 
nMdT  testifled,  anumg  other  thb^^  denying 
that  be  ever  bad  any  conTenatlon  with  At- 
foxney  Loutltt  In  whicb  be  vas  informed  tbat 
any  one  bad  appeared  for  bim  or  acted  for 
talm,  and  tbat  be  talked  witb  said  Loutltt 
Imt  once  abont  sold  action,  and  tbat  was  In 
November,  1S99,  and  Jnst  before  be  had 
employed  Webster  as  Us  attorney;  and  It 
was  admitted  that  be  further  teetlfled  at 
that  time  substantially  as  stated  by  Attorney 
KcMnrray.  Upon  these  tecta  the  court  de- 
nied the  motion,  and  we  think  there  was  evi- 
■denee  sufficient  to  auppwt  the  order.  See 
o^nlon  In  same  case  on  first  appeal  (141  Oal. 
4,  74  Pac.  8SZ),  where  on  mudi  the  same 
facts  the  Supreme  Court  seems  to  have  been 
similarly  Impressed,  thongb  not  called  upon 
to  dedde  the  point 

Ai^llant^s  counsel  In  tfatir  brief  hSTe, 
with  much  iudustry  and  dearn^  stated  the 
rules  as  laid  down  by  the  authorities  govern- 
ing the  power  and  duty  of  the  courts  con- 
cerning the  acts  of  attomeys  assamtug  to 
represent  clients  without  authority  to  do  so. 
It  is  not  necessary  in  this  case  to  review  the 
authorities.  We  bad  occasion  recently  to  dis- 
cuss the  question  to  some  extent  in  the  case 
of  Danerl  v.  Gazsola,  83  Pac.  455,  where 
some  of  the  rules  are  stated.  In  the  present 
-case  It  must  be  admitted  that  the  appearance 
for  FInkbohner  and  the  stipulation  to  which 
be  was  made  a  party  were  without  his  pre> 
▼lous  authority.  The  only  question  before 
US  concerns  the  effect  of  his  conduct  after 
lie  was  served  with  summons  and  after  he 
knew  of  the  appearance  and  the  stipulation. 
That  the  court  had  the  power  to  determine 
whether  he  had  knowledge  or  was  chaiged 
with  the  means  of  knowledge  that  the  stipu- 
lation had  been  entered  Into,  and  had  dls< 
-cretion  to  relieve  him  from  Its  effect,  al- 
though he  had  such  knowledge,  we  think 
tbe  authorities  cited  by  appellant  fully  ea- 
tabllsb.  The  evidence  does  not  seem  to  call 
for  extoided  comment  Appellant  knew  the 
action  was  pending  against  him  as  early 
as  January  IS,  1894,  when  summons  was 
saved.  A  demurrer  had  l>een  filed  in  his 
'behalf  on  January  22,  and  overruled  on  Janu- 
ary 29,  1894.  He  took  a  deed  to  the  prop- 
erty on  April  11,  1896,  with  knowledge  of 
tlia  pendency  of  the  action,  and  must  be 
preenmed  to  have  known  that  his  title  was 
affected  by  this  action.  Attorney  Loutitt  tee- 
tlfled on  December  18,  1899,  tbat  he  bad  fre- 
quent cmiversations  prior  thereto  with  appel- 
lant and  informed  him  particularly  as  to  the 
stipulation.  Appellant  suggests  as  to  this 
fact  that  this  Information  may  have  been 
imi«rted  after  Novemba  29,  1899,  when  ap- 
pellant testified  he  first  learned  of  the  stipu- 
lation. But  it  must  not  lie  overlooked  tbat 
tha  trial  court  may  have  disbelieved  appellant, 
In  view  of  all  the  facts  disclosed,  or  deter- 
mined that  his  memory  was  at  fault  The 
fltlptilattoli  was  on  flto  In  the  case  April  28» 


188T,  and  yet  he  took  no  action  to  have  It 
set  aside  for  18  months.  Tbe  court  probably 
took  htto  view  the  fact  that  he  was  In.  default 
all  this  time,  and  that,  having  knowledge  <tt 
tbe  action,  be  vroold  have  answered  If  be 
were  not  acquiescing  In  the  stipulation.  We 
think  tin  evldoioe  justlfled  tiw  court  In  con- 
cluding that  an>ellant  knew  ttf  flie  stipulation 
many  montiis  before  he  movad  to  set  it  aalde^ 
and  was  content  to  let  It  stand.  We  cannot 
say  tbat  tbe  court  abused  Its  discretion  In 
refusing  to  relieve  appellant  from  the  stipu- 
lation. Plaintiff  had  relied  upon  it  in  good 
faitb,  and  bad  acted  upon  it  in  omitting  to 
tatoe  the  default  of  as^lant,  and  In  moving 
forwaM  with  thia  cose  and  other  cases  In 
reliance  upon  it  Appellants  knowledge  of 
the  stipulatiOD  and  apparait  acqulescoice  «k- 
dude  the  Idea  of  fraud  or  nUstak&  He  does 
not  attempt  to  show  wherein  he  has  suffered 
by  tlie  rultng  of  the  court  Hla  otmtentlon  la 
tbat  ha  never  entered  Into  the  stipulation. 
He  attentpts  no  excoae  tot  his  neglect  for 
over  five  years  to  answer  after  snmmmu  was 
served,  and  gives  no  reason  for  bis  not  having 
moved  promptly  to  set  aside  the  stipulatim, 
ezc^  want  of  knowledge,  aa  to  which  the 
court  found  against  him. 

Error  la.  claimed  because  the  court  failed 
to  find  on  all  tiie  issues.  Tbe  issuea  referred 
to  are  presented  In  aHMllanf  s  answw  and 
croSB-oomplalnt  In  this  pleading  tbe  aame 
defense  Is  set  19  aa  waa  involved  in  the  mo- 
tion to  set  aside  the  stipulation,  and  the  mat- 
te waa  fully  Inerd  and  was  disposed  of  in 
denying  the  motion.  We  do  not  think  the 
iateoM  set  up  In  this  pleading  oonld  be 
mtertalned  until  after  the  attpulation  was 
set  aside;  and.  as  this  was  refused,  thore 
was  no  necessity  for  findings  <m  this  plead]^ 
In  short  the  stipulation  atandii^,  it  was  tlw 
duty  of  the  court  to  enter  judgment  in  ac- 
cordance with  its  provisions.  See  opinion  In 
second  aroeaL  Pacific  Paving  Oo.  v.  Viiellch, 
82  Pac.  82. 

The  order  doiyiog  motion  for  a  new  trial 
la  affirmed. 

We  concur:  BnCBXBS,  J.;  SfoLAUOH- 
LIN,  J. 


WIESTNBR  St  aL  V.  CALirOBMLA  OOEID 
ft  GAS  CO. 

(Oonrt  of  Appeal,  Bscond  District,  California. 
Dec  1,  IGOQl) 

Saxes— Action  iob  Fbiok— Fihdihqs. 

In  an  action  for  the  price  ot  goods  sold, 
the  complaint  alleged  that  plaintiff  sold  to  de- 
fendant goodfl  of  the  value  of  S999.66,  which, 
with  intereet,  amomited  to  fl.0i5.70,  snd  that 
no  part  thereof  had  beea  paid,  except  the  earn 
of  poo,  leaving  a  balance  of  |7l6.70.  The 
findings  were  tbat  plaintiff  sold  to  defendant 
"goods,  wares,  and  merchandise  of  the  value 
of  ¥715.95,"  and  tbat  by  reason  of  tlie  defective 
character  of  the  goods  "defendant  is  entitled  to 
an  abatement  in  the  sum  of  S1T8.25,  leaving  a 
balance  due  to  plaintiff  of  gSffT-Ta"  SeU,  that 
the  finding  as  to  the  value  of  goods  aaiA  mnst 
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be  conatnied  ai  referriDg  to  the  amoact  allegfld 
to  be  dae  after  the  payment  of  the  $300. 

Appeal  from  Superior  Court,  Lob  Augelei 
Oount7 ;  B.  W.  Britt.  Judge  pro  tern. 

Action  by  W.  O.  Wleetner  and  another 
i^lnst  the  California  Coke  &  Oas  Company 
to  recover  the  price  of  goods  sold  and  de- 
livered. From  a  Judgment  for  plaintiffs,  de- 
fendant aiveals.  AflOrmed. 

Porter  &  Sutton,  for  ajvellant  A.  D. 
LaughUn  and  Henry  J.  Stev^  for  re- 
Bpondents. 

SMITH.  J.  Appeal  from  a  Judgment  for 
the  plaintiffB.  ^e  only  que8tl<m  involved  Is 
as  to  the  ctmatmctlon  of  the  pleadings  and 
findings.  The  complaltat  alleges,  In  effect, 
that  the  plaintiffs  sold  and  dellvored  to  de- 
fendant goods  of  the  value  of  9989.65,  on 
whldi  there  has  accrued  as  Interest  the  sum 
of  $16.05,  making  in  all  the  sum  of  91,016.70, 
and  that  no  part  of  the  same  has  bem  paid, 
except  the  sum  of  9S00,  leaving  a  balance 
of  971S.70.  The  answer  denies  the  purchase 
of  the  goods  as  alleged  of  the  value  of  $999.6^ 
or  of  any  value  In  excess  of  $800,  which  It  Is 
alleged  defendant  has  paid;  and  It  Is  doiled, 
also,  that  there  Is  a  balance  of  $715.70,  or  any 
other  sum,  due  to  the  plalntiflh  from  the  said 
defendant  Facts  are  also  alleged  showing 
damage  In  the  sum  of  $48  on  account  of 
defects  In  the  goods  sold,  and  the  return  of 
certain  of  the  goods  of  the  value  of  $160. 
The  findings  are.  In  effect,  that  "within  two 
years  next  preceding  the  commencement  of 
this  action  the  plaintiffs  sold  and  ddlvered  to 
the  defendant,  at  the  instance  and  request  of 
the  latter,  and  the  defendant  received  of  the 
plaintiffs,  goods,  wares,  and  merchandise  of 
the  value  of  $715.96" ;  that  by  reason  of  the 
defective  character  of  the  goote  sold  defend- 
ant Buffered  damage  In  the  sum  of  $28.^; 
and  that  goods  were  returned  to  plaintiffs  of 
the  value  alleged,  $150 — and  as  conclusions  of 
law  "that  defendant  Is  entitled  to  an  abate- 
ment of  the  sum  of  $178.25  from  the  sum  de- 
manded by  the  plaintiffs  In  this  action,  leav* 
ing  a  balance  due  the  plaintiffs  of  $537.70," 
with  legal  Interest  from  April  1,  1904,  for 
which  sum  judgment  was  entered. 

The  only  point  urged  by  appellant  Is,  In 
effect,  that  the  payment  of  $300  on  plaintiffs* 
account  Is  admitted,  and  that  the  finding  of 
the  court  as  to  the  amount  due  was  In  con- 
flict with  this  admission  and  must  be  dts- 
r^arded.  and  hence  that  the  judgment  should 
l>e  reduced  by  the  amount  of  $300  and  corre- 
sponding interest.  But  the  findings  of  the 
court  are  to  be  considered,  if  susceptible  of 
such  construction,  so  as  to  be  consistent  with 
each  other ;  and  this  will  require  us  to  under- 
stand the  finding  of  the  goods  sold  as  re- 
ferring to  the  amount  alleged  to  be  due  aft^ 
the  payment  of  the  $300, 

The  Judgment  I?  nfflrmed. 

We  concur:  QBAY,  F.  J.;  ALI^N,  J. 


WALBBIDGB  et  al.  v.  COUSINS. 

(Court  of  Appeal.  Third  District,  Califoniia. 

Nov.  27,  1905.) 

AfPUX  —  JUBISOICTIOH  —  STATOTOET  TZUK- 

LiuiT— Necessitt  fok  Coupliance. 

Under  Code  Civ.  Proc.  I  039,  sabd.  8,  pro- 
viding that  an  appeal  ma;  Im  taken  from  an- 
order  granting  or  refusing  a  new  trial  withior 
60  days  after  the  order  is  made  and  entered,. 
Jmisdlction  Is  conferred  on  the  appellate  court 
only      compliance  with  the  statate. 

iSUL  Note. — For  caaee  in  point,  see  voL  St. 
Cent  INg.  Appeal  and  Error,  }  iaS6L] 

Appeal  from  Superior  Court,  SIsktyoa 
County;  J.  8.  Beard,  Jn^ce. 

Action  by  J.  H.  Walbrldge  and  oOun 
against  li.  W.  Cousins.  From  an  otda  deny* 
ing  his  motion  for  a  new  trial,  defendant 
appeals.   Appeal  dismissed. 

R.  S.  Taylor  and  J.  H.  Magaffey,  for  ap- 
pellant Jas.  F.  Farrah«  and  Chas.  J.  Lut- 
trell,  for  respondents. 

CHIPMAN,  P.  J.  In  this  case  a  notice  of 
Intention  to  move  for  a  new  trial  was  served 
and  filed  on  May  8,  1903.  The  statement 
was  settled  August  16,  1904,  and  filed  Sep- 
tember 14,  1904,  and  on  this  last-named  date 
the  motion  for  a  new  trial  was  submitted 
to  and  denied  by  the  court  On  January  6, 
1905,  the  notice  of  appeal  from  the  order  was 
served  and  filed.  There  Is  no  appeal  from 
the  judgment 

Respondents  make  the  point  that  this 
court  Is  without  jurlEidictlon  to  bear  the  ap- 
peal; citing  subdivision  3,  |  939,  Code  Civ. 
Proc.  This  section  provides  that  an  appeal 
may  be  taken :  "3.  From  an  order  granting 
or  refusing  a  new  trial  •  •  •  within 
sixty  days  after  the  order  •  •  •  Is  made 
and  entered  In  the  minutes  of  the  court  or 
filed  with  the  clerk."  Appellant  filed  no  re- 
ply brief,  but  at  the  argument  claimed  that 
the  record  would  show  a  stipulation  In  effect 
waiving  the  objection  raised  by  respondent 
It  Is  not  necessary  to  decide  whether  the 
requirements  of  the  stetute  may  be  waived. 
We  fail  to  discover  anything  In  the  record 
by  way  of  stipulation  or  otherwise  In  effect 
waiving  the  objection.  The  right  of  appeal 
from  the  order  as  from  a  Judgment  depends 
upon  the  statute,  and  Jurisdiction  Is  confer- 
red upon  the  appellate  court  by  compllancfr 
with  the  statute.  An  appeal  from  an  order 
denying  a  new  trial  must  be  taken  within 
60  days  from  the  time  the  order  la  made  and 
entered.  Turner  v.  R^olds.  81  Cal.  214.  22 
Pac.  546.  So  held  as  to  an  order  made  after 
final  Judgment  (Doyle  v.  Republic  Life  Ins. 
Co.,  125  Cal.  15,  57  Pac  667);  also  as  to  an 
appeal  from  the  Judgment  when  taken  too 
late  (Hunter  r.  Mllam,  183  Cal.  601,  65  Pac. 
1079;  Michelson  v.  Fish  [GaL  App.]  81  Pa& 
661). 

The  appeal  Is  dlamlasea. 

We  concur:  McLAUGHUN.  J.;  BVOK.- 
LES,  J. 
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BHITH  T.  RAIKBX  et  aL 
(SnpMSH  Gonrt  of  AriwuM.  Jan.  9,  1906.) 

1.  MonoAGB— Bquitablx  HomoAai— How 

ORUnD— IlTTKnT. 

To  create  an  eqaitabU  mortgage  or  lien 
upon  propert7  for  the  parment  of  a  debt,  an 
intention  to  create  sacli  must  ba  numifestt  aa 
distingalabed  from  an  intention  to  ».jnfij  to  the 
parmeDt  of  ths  debt  th«  proceed!  Crona  tlie  aale 
of  the  properO'. 

[Ed.  Note. — For  cases  In  point,  ne  vol.  85, 
Cent.  Dig.  Mortgages,  8  43.] 

2.  Samx. 

An  agreement  coDstrned,  and  held  not  to 
disclose  an  intention  to  create  an  sqnltable 
BKfftgB<e  or  Uoi  upon  propert;. 
(Syllabna  hj  the  GoorL) 

Aiq>eal  triMu  Dlatrlct  Gonrt,  Maricopa 
Comily;  before  Chief  Jiutice  Edward  Kent. 

ActtoD  by  Jesse  Hoyt  SmlHi  against  Wil- 
liam J.  Batney  and  others.  Judgment  for  de> 
fendants,  and  plaintiff  appeals.  Affirmed. 

C.  F.  Aliisw(Hrtb,  for  appellant.  A.  C 
Baker  and  Walter  Bomett,  for  appellees. 

NAVE,  J.  Appellant,  as  plaintiff,  bronght 
suit  to  foreclose  an  alleged  equitable  mort- 
gage lien  upon  certain  properly  described  In 
the  complaint  and  allied  to  be  the  property 
of  WlHlam  J.  Ralney,  In  which  property  It 
was  arerred  the  defendants  and  appellees 
Frank  Luke  and  John  Luke  claim  to  have 
some  Hen  or  Interest  To  the  complaint  the 
defendants  Lake  interposed  a  general  de- 
mnrrer.  This  demurrer  was  by  the  court 
snstalned.  The  plaintiff  elected  to  stand  up- 
on his  complaint  unamended,  whereupon 
Judgment  was  entered  in  faTor  of  the  defend- 
ants Luke. 

In  substance  the  complaint  sets  forth  that 
in  March,  1887,  the  plaintiff  and  the  defend- 
ant Rain^  entered  Into  a  c^taln  agreement, 
set  forth  In  full  as  an  exhibit  to  the  com- 
plaint and  as  a  part  thonof.  In  substance 
tUs  agreement  provided  that  whenaa,  the 
parties  thereto  had  cm  tb»  day  of  its  execn- 
tltm  pnrchaaed  a  certain  tract  of  land  In 
Maricopa  connty,  Aria.,  tor  the  sum  of  $18,000 
In  the  proportion  of  an  nndlTlded  two-thirds 
Interest  in  the  said  Smith,  and  an  undivided 
one-thinl  interest  In  the  said  Raln^;  and 
whereas,  tiie  said  Smith  had  paid  the  entire 
purchase  price,  and  the  said  Ralney  had  agreed 
to  repay  to  the  said  Smith  one-third  thneoC, 
itith  interest  thereon  as  thereafter  provided ; 
and  whereas,  the  said  parties  had  joined  In 
■aid  purchase  for  the  purpose  of  platting, 
grading,  and  otherwise  ImproTing  said  prop- 
erty, and,  as  so  improred.  selling  and  dispos- 
ing of  tbe  same  at  a  profit:  Thmftae  the  said 
parties  agreed  (1)  that  the  improvement  of 
tbe  tract  should  begin  fortfawlth;  (2)  that  the 
Im^OTements  diould  consist  of  snrr^ng  and 
platting  the  tract  into  lota,  grading  streets, 
planting  trees,  etc ;  (8)  ^t  tbe  said  Smltii, 
bt  addition  to  the  sum  918.000,  was  also 
from  time  to  time  to  make  all  necessary  ad- 
Tancea  of  money  Cot  the  Improvements  and 


for  the  Incidental  expenses  of  the  raterprlse ; 
(4)  that  all  money  advanced  by  the  said 
Smith  In  said  purchase,  as  well  as  all  moneys 
advanced' by  him  for  any  of  the  purposes 
aforesaid,  should  be  considered  as  a  loan 
by  him,  and  be  paid  to  him  as  rapidly  as  pos- 
sible from  the  receipts  of  sales,  or  other  in- 
come of  said  property,  until  the  same  should 
be  fully  paid  with  interest,  before  any  divi- 
sion of  profits  should  be  made;  (6)  that  If, 
Ave  years  from  the  date  of  the  agreement, 
all  the  loans  should  not  have  been  fully 
paid  to  tbe  said  Smith,  with  interest,  tbe 
said  Ralney  thereby  agreed  that  he  would, 
on  demand  thereof,  pay  to  the  said  Smith  the 
one-third  of  all  such  loans  then  unpaid.  In- 
cluding Interest;  (6)  that  the  said  Ralney 
should  have  manngement  of  the  tract  and  of 
the  Improving  and  sale  of  the  same ;  (7)  that 
the  said  Ralney  should  keep  and  render  ac- 
counts showing,  among  other  things,  "all  the 
assets  and  liabilities  of  the  partnership**; 
(8)  that  the  said  Ralney  thereby  agreed  to 
accept  the  general  management  of  the  said 
tract,  without  other  consideration  or  remu- 
neration than  his  one-third  share  in  the  net 
profits  of  the  business,  as  thereafter  provid- 
ed ;  (9)  that  after  the  repayment  to  the  said 
Smith  of  the  sum  of  $18,000,  and  all  other 
advances,  with  Interest,  the  net  profits  of  the 
business  should  be  divided — ^two-thirds  to 
Smith  and  one-third  to  Ralney — and  the  loes- 
es.  If  any,  should  be  shared  in  tbe  same 
ratio.  It  was  further  stipulated  that  the 
memorandum  of  agreement  was  made  "for 
the  purpose  of  stating  exptldty  the  terms  of 
the  copartnership  on  which  the  said"  Smith 
and  Ralney  had  joined  in  the  enterprise. 

The  complaint  proceeds  to  state  that  pur- 
suant to  this  agreement  the  palntlff  advanced 
in  total  tbe  sum  of  $6.'S,000,  including  the  pur- 
chase price,  no  part  of  which  has  been  repaid 
to  plaintiff;  that  all  of  the  money  so  ad- 
vanced was  used  In  the  purchase  and  Im- 
provement of  the  property,  including  the 
undivided  one-third  Interest  therein  of  the 
defendant  Ralney ;  that  the  plaintiff  had  per- 
formed each  act  Incumbent  upon  him  under 
tbe  agreement,  but  that  the  defendant  Ralney 
refused,  and  still  neglects  and  refuses,  to 
perform  any  of  his  covenants  and  agree- 
ments; that  none  of  the  property  described 
had  been  sold  or  disposed  of,  and  no  part  of 
the  money  repaid  to  the  plaintiff;  that  the 
defcaidant  Lillian  Ralney,  wife  ol  defend- 
ant William  J.  Ratn«y,  and  flie  defendants 
Luke,  each  claim  to  have  some  lien  or  in- 
terest In,  on,  or  upon  tbe  Interest  of  the  de- 
fendant Ralney  In  the  said  fvoperty,  which 
liens,  if  any  there  be,  are  each  and  all  sub- 
ject and  snbordtnate  to  tbe  lioi  of  plaintiff. 
Therefore  the  plaintiff  prayed  that  he  be  de- 
clared to  have  an  equitable  mortgage  lien 
in  and  upon  the  interest  of  the  said  William 
J.  Ralney  in  the  said  property,  to  the  extent 
of  one-third  of  tiie  aggregate  of  the  amounts 
advanced  by  plaintiff,  and  that  this  lien  be 
declared  prior  and  superior  to  any  lioiB 
dalmed  by  any  of  flte  otbtt  defendants,  If 
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any  they  baTe,  and  that  the  said  Hen  be 
forecloaed,  and  the  Intereat  of  the  aaid 
Ratn^  In  the  laid  property  be  B0I4  as  under 
executloD. 

The  sole  question  upon  this  appeal  la 
whether  Oxlt  complaint  statea  facta  sufficient 
to  constitute  a  cause  of  action  against  the 
defWdants  Lnke.  The  contention  of  the  ap- 
pellant  Is :  (1)  That  the  affreement  set  forth 
In  the  complaint  "specifically  points  out  and 
shows  an  Intention  to  pledge  the  property 
purchased  by  plalntlft  In  his  own  name  and 
that  of  the  defendant  Ralney  for  tbe  purpose 
of  securing  plaintiff  In  the  repayment  of  all 
advancea  made  by  blm  in  the  purchase  and 
improvement  of  the  said  property,"  and  that 
therefore  tbe  plaintiff  has  an  equitable  mort- 
gage upon  the  Interest  of  the  said  Ralney 
In  the  aald  property ;  and  (2)  that  by  the 
demurrer  tbe  averment  of  the  complaint  that 
tbe  lien  or  interest  of  the  defendants  Luke 
Is  subject  and  subordinate  to  the  Hen  of 
plabitlff  la  admitted. 

In  support  of  the  first  contention  appellant 
cites,  among  oth^  authorities,  the  decision 
of  the  Supreme  Court  of  California  In  the 
case  of  Daggett  r.  Rankin,  SI  Cal.  S21,  in 
which  that  court  aay:  *rFbe  doctrine  seems 
to  be  well  established  that  an  agreement  In 
writing  to  give  a  mortgage,  or  a  mortgage 
defectively  executed,  or  an  imperfect  attempt 
to  create  a  mortgage;,  or  to  appropriate  spe- 
cific property  to  the  discharge  of  a  particular 
debt,  will  create  a  mortgage  in  equity,  or 
a  specific  Vsok  on  the  property  so  Intended 
to  be  mortgaged."  Conceding  this  doctrine 
to  be  well  established,  we  are  unable  to 
pwcdve  that  It  can  be  applied  to  the  facta 
In  tlila  caae.  We  do  not  construe  the  agree- 
ment OBtered  Into  between  Smith  and  Ralney 
as  dladoaing  an  Intention  to  at^uoprlate  or 
set  apart  the  tract  of  land  In  question,  or 
the  Intereat  therein  of  the  defendant  Ralney, 
aa  securi^  for  the  advances  of  appellant 
**The  Intention  most  be  to  create  a  Hen 
upon  the  propwty,  as  distinguished  from  an 
agreement  to  apply  tbe  proceeds  from  the 
tale  of  it  to  the  payment  of  the  debt"  Jones 
on  Liens,  I  82.  The  agreement  in  this  case 
waa  that  tba  proceeda  of  the  sales  of  the 
lota  into  whidi  tbe  tract  of  land  was  to 
be  anbdlTfded  should  be  applied,  first,  to  the 
npaymoit  d  ivpellant's  advances,  and,  sec- 
Mid»  to  tbe  paymoit  of  profits  to  the  part* 
nws  In  the  enterprise  Therefore,  in  our 
Jndgmoit,  the  complaint  does  not  disclose 
that  ai^lant  has  an  eqoltable  lien  or  mort- 
gage npcm  Baln^'s  interest  In  the  tract 

In  view  «t  tbls  concluaion  It  is  unnecessary 
to  consider  what  Is  the  effect  of  the  demurrer 
with  reject  to  the  averment  of  tbe  com- 
plaint that  the  lien.  If  any,  of  the  defendants 
Luke,  Is  subordinate  to  platntltTs  Hen.  It 
not  appearing  that  the  plaintiff  in  the  cause 
baa  any  Interest,  equit<U)le  or  otherwise,  in 
the  pnqiierty  In  question,  he  has  no  lien 
to  whldi  any  lien  or  other  Intwest  <tf  the 


defendanta  Luke  can  be  subordhutte.  Tbe 
demurrer  was  properly  sustained. 

The  Judgment  at  the  district  eourt  Is  af- 
firmed. 

SLOAN,  DOAN.  and  OAMPBBLU  JJ^ 
c<mcnr. 


TANNER  V.  TBBASCitX  TUNNBL,  MIN- 
ING ft  KBDUCTION  CO. 
(Supreme  Gourt  of  Colorada  Jan.  8, 

1.  EiciNKNT  DouAiir  —  Public  TTbb— HiniHa 

Tunnel. 

A  condemnation  of  a  rigtit  of  way  for  a 
tunnel,  under  Lawn  1891,  p.  98.  |  8  (8  Mills' 
Ann.  St.  Rev.  Supp.  I  616),  anthotWng 
any  corporation  formed  (or  thia  purpose  or 
coDstractiDg  a  tunnel  to  acquire  any  necessary 
real  estate  under  the  eminent  donialn  act,  is 
a  condemnation  (or  a  public  use,  where  the 
tunnel  is  to  be  used  (or  draining  mines  and  for 
the  transportation  of  waste  and  ore,  for  such 
prwrleton  aa  desire  to  avail  themselves  of  tb« 
facilities  offered. 

[Bd.  Note. — For  cases  In  point,  see  voL  18, 
Cent  Dig.  Eminent  Domain,  §9  61-04.] 

2.  Sau— BrrEcr  or  LsaiaLA.TivE  Action. 

While  the  Judgment  the  Legislature  In 
conferring  tbe  power  of  eminent  domain  for 
certain  purposes  Is  not  ccmdusive  on  the  courts 
on  tbe  question  as  to  public  use.  It  Is  entitled 
to  great  weight 

[Bd.  Note.— For  cases  In  point  see  vol.  18^ 
Oent  Dig.  Bfaninent  Domain,  U  166-108.] 

In  Banc.  Error  to  District  Cour^  Ouray 
County;  Tberon  Stevwis,  Judge. 

Petition  by  the  Treasury  Tunnel,  Mining 
&  Reduction  Company  to  condemn  a  right  of 
way.  Judgment  for  petitioner,  and  Frank 
P.  Tanner,  substituted  for  B.  H.  Du  Praw 
and  others,  brings  &roT.  Affirmed. 

Defendant  In  error,  as  petitimw,  institut- 
ed proceedings  In  the  court  below  under  tbe 
eminent  domain  act  to  condemn  a  rlgtat  ot 
way  for  tunnel  purposes  through  the  Com 
Cob  lode.  To  these  proceedings  tbe  owners 
of  the  premises  were  made  parties  re^nd- 
ent  According  to  Its  articles  of  lncorp(»n- 
tion  tbe  petitioner  la  a  corporation,  organ- 
ized under  the  laws  of  this  state  "to  run, 
construct,  work,  werate,  and  maintain  tna- 
nels  for  mine  development  drainage,  pros- 
pectii^,  and  other  purposes;  to  demand,  con- 
tract for,  and  receive  royaltiea  <x  other  com* 
pensatlon  for  the  use  of  such  tunnel  or  tun- 
nels, from  any  and  all  persons,  aasodationa, 
and  corporations  In  any  manner  using  aama^ 
or  ben^ted  thereby.  In  tbe  drainage  of  pr<^ 
orties  9pente&  by  them;  to  excavate,  drive, 
or  dherwlss  ccmstruct  cross-cuts  and  branch- 
es from  any  such  tunnel  for  mining,  pros- 
pectlng,  development,  and  other  purposes." 
From  the  avermento  of  the  petition,  aa  well 
as  tike  testimony.  It  appears  that  the  purpose 
of  petitions-  In  constructing  the  tunnel, 
among  others,  Is  to  furnish  drainage  for 
mines  adjacent  to  Its  Une;  tiiat  Ito  portal  la 
In  Ouray  county,  but  as  projected,  will  ex* 
tend  into  tbe  county  of  San  Iflgnel  Into  a 
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locality  highly  mlnwallied,  where  there  are 
mines  b^ng  sncceesfnlly  operated;  that  this 
tnnnel,  when  eomi»leted  will  cut  the  veliw 
in  these  properties  at  a  devtb  far  bdow  the 
present  workings  thereon;  and  that.  If  the 
owners  of  these  properties  desire  to  arall 
Oemselres  of  the  faclUtln  conferred  bj  the 
tumel,  tb^  mines  can  be  drained  thereby 
and  waste  and  ore  transported  through  such 
tonnel.  It  also  aE^tears  tliat  these  mines  are 
located  at  a  high  altitude,  and  that  many  of 
the  Inconreniences  resulting  fAnu  such  loca- 
tion may  he  aTOlded  by  operatimis  through 
the  projected  tunnel  of  petitioner.  Judgment 
was  rendered  for  the  petitlonor,  and  respond- 
«its  bring  the  case  here  for  review  on  error. 
In  1891  the  General  Assembly  passed  an  act 
which  In  texma  provided  that  any  corpora- 
tion flnrmed  for  the  purpose  of  constructing 
a  road,  ditch,  reservoir,  i^pdlne,  bridge, 
ferry,  tnnnel,  telegraph  line,  or  railroad  line, 
should  have  the  authority  to  acquire  any 
real  estate  necessary  for  Its  purposes  In  the 
manner  provided  by  law,  under  the  emlnoit 
domain  act  Section  616,  3  Ifllte*  Ann.  8t 
Rer.  Supp.;  Laws  1891,  p.  98,  |  3. 

Geo.  Stidger,  for  plaintiff  In  error.  Henry 
&  Slgfrld,  for  defendant  In  error.  Thos.  T. 
Bradshaw,  amid  cnrlte. 

OaBBERT.  a  J.  (after  steUng  tiie  facts). 
The  antborlt7  to  ezerdse  the  right  of  onlnent 
domain  for  public  nses  Is  based  i^on  the 
theory  that  property  is  granted  the  subject 
iQK>n  condition  that  it  may  be  retaten  to 
•erre  the  necessities  of  the  sovereign  power. 
TO  this  end  agendes  created  by  the  state, 
the  purpose  of  which  la  to  swve  the  public, 
may  exncise  this  right  Denver  Power  &  I. 
<3o.  V.  D.  &  B.  G.  B.  B.  Oo.,  80  Colo.  20i,  68 
Fac.  868.  00  L.  B.  A.  888.  The  vital  question 
is,  whether  or  not  the  use  of  the  property 
■ought  to  be  condemned  will  be  public  In  Its 
nature.  As  an  aid  In  solving  this  question, 
we  may  consider  the  cbaractw  of  the  busi- 
ness In  which  the  petttlmcr  proposes  to  en- 
gage through  and  by  means  of  its  tunnel. 
If  tills  bnslneas  Is  wholly  tor  Its  bentft,  then 
tiie  use  of  the  prcq>erty  soni^t  to  be  ap- 
pn^nlated  vnmld  be  private^  whllSb  on  the 
other  hand.  If  the  business  propoaed  to  be 
carried  on  by  iwtltiimer  tiiroug^  Ito  tunnel 
la  essmtlally  tot  public  bendlt  and  advan- 
tage^  then  the  use  would  be  public.  De  Camp 
T.  Hlbemla  B.  Co.,  47  N.  J.  Law,  43;  Shell 
T.  German  Coal  Co.,  118  III.  437,  10  N.  B. 
190;  68  Am.  Bep.  879;  16  Cye.  681.  No  deflnl- 
tton,  howem.  has  as  yet  be«i  formulated 
which  would  serve  as  an  InfftlHble  test  in 
determining  wbetiier  a  use  of  vtopntj  sought 
to  be  appropriated  under  the  power  of  emi- 
nent domain  Is  public  or  private.  No  lyeclse 
line  is  drawn  between  the  uses  which  would 
be  applicable  in  all  cases.  DoubUess  this 
arises  from  the  fact  tiiat  the  courts  have 
BBOogniMa  that  the  definition  of  "pubUc  use* 
must  be  such  aa  to  give  it  a  d^pree  of  elastio- 
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Ity  capable  of  meeting  new  conditions  and 
improvements,  and  the  ever-lncreulng  needs 
of  society.  Olmstead  v.  Gamp,  88  Conn.  682, 
651,  89  Am.  Dec.  221.  Consequently,  we  find. 
In  examlnh^  the  authorities,  tiiat,  in  deter- 
mining whether  or  not  a  use  Is  public,  the 
physical  conditions  of  the  country,  the  needs 
of  a  communis,  the  character  of  the  benefit 
which  a  projected  improvement  may  confer 
upon  a  locality,  and  the  tte<»a8ltieB  for  such 
Improvemoit  in  tiie  development  of  the  re- 
sources of  a  state,  are  to  be  taken  Into  con- 
sideration. Oury  V.  Goodwin  (Ariz.)  26  Pac. 
376;  Scudder  v.  Trenton  Delaware  Falls  Co., 
1  N.  J.  Eq.  694,  729,  23  Am.  Dec.  756;  Clark 
T.  Nash,  198  n.  B.  861,  25  Sup.  Ct  676,  49 
L.  Bd.  1085. 

In  tills  Btete  'we  have  conditions  to  meet 
and  resources  to  develop,  which,  in  thdr 
nature,  require  the  onployment  of  new  and 
appropriate  means.  This  has  opened  a  field 
for  the  prosecution  of  new  enterprises.  The 
mlnra-al  resources  of  the  state  are  of  prime 
importance.  Generally,  they  can  only  be 
reached  1^  sinking  shafte  to  great  depth, 
or  running  tunnels  of  gmt  length.  It  ap- 
pears from  the  testimony  that  the  tunnel 
whldi  peUtiono:  purpoees  to  run  will  cut  tiie 
mountain  at  a  great  depth ;  tiiat  it  will  Inter- 
sect numerous  veins  of  mineral ;  that  It 
will  reach  mines  now  being  operated;  that 
through  this  tunnel  these  mines  and  others 
which  may  be  developed  along  Its  line  can 
be  operated  If  the  owners  should  so  desire; 
that  It  will  drain  these  properties  and  fur- 
nish ventilation,  If  connection  is  made  there- 
with; in  short,  that  the  owners  of  mining 
properties  along  the  line  of  this  tunnel  and 
adjacent  thereto  may,  if  they  so  desire,  se- 
cure a  distinct  bene^t  and  advantage  In  the 
operation  of  their  mines  by  availing  them- 
selves of  the  facilities  which  may  be  afforded 
by  the  tnnnel  of  the  petitioner.  The  Genial 
Assembly  has  provided  for  the  organization 
of  companies  for  the  purposes  for  which  the 
petitioner,  was  organized.  It  has  provided 
that  a  corporation  of  this  character  may  ex- 
erctoe  the  power  of  eminent  domain  in  secur- 
ing rights  of  way  for  Its  tunnel.  It  has  evl- 
dratly  recognized  that  the  business  of  a  tun- 
nel company  may  be  for  the  benefit  and  ad- 
vantage of  the  public,  for  we  find  that  In 
designating  what  corporations  may  exercise 
the  power  of  noinent  domain,  tunnel  coot- 
panies  have  been  mentioned  in  connection 
with  bridge,  ferry,  railroad,  and  other  com- 
panies, whose  business  is  nnquestionably  to 
serve  the  public.  While  this  jadgment  Is 
not  conclusive  upon  the  courts,  it  is  entitied 
to  careful  consideration  and  great  weight,  as 
the  Judgment  of  a  co-ordinate  branch  of  the 
government  of  the  necessities  of  the  state 
fOr  tiie  development  of  ite  resources  and  the 
needs  of  the  i>eople  In  this  respect  Dayton 
M.  Go.  V.  SeaweU,  11  Nev.  894. 

Subject  to  the  authority  of  tite  courte  to 
detennine  certain  questions,  the  General  As* 
sembly  Is  the  exclusive  Judge  of  the  necessity 
or  emergency  Justifying  the  exercise  of  the 
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tMiwtt-  of  eminent  dMualn.  Sholl  t.  Gar- 
man  Coal  Co.,  lupra.  It  has  vested  corpora- 
tions organized  for  the  purposes  mentioned 
In  the  articles  of  Incorporation  of  petitioner 
with  the  right  to  exercise  this  power.  For 
the  development  of  the  great  mining  re- 
sooTces  of  this  atate,  tonnels  of  the  diarsc- 
ter  contemplated  by  petitioner  are  not  only 
expedient,  but  neceasary.  The  necessity  of 
vesting  corporations  of  the  character  of  peti- 
tioner with  the  right  to  exercise  the  pow^ 
of  eminent  domain  Is  apparent;  for,  with- 
out this  power,  enterprises  of  the  character 
contemplated  by  the  petitioner  conld  be 
thwarted  and  the  development  of  the  mining 
resonrces  of  the  state  prevented  by  those 
owning  property  crossing  the  line  of  a  pro- 
jected tnnnel.  The  number  who  may  avail 
th^selves  of  the  benefits  of  the  tnnnel  will 
be  limited,  but  this  Is  merely  the  result  of 
natural  conditions  arising  from  the  charac- 
ter and  location  of  mining  pro[>ertle8.  The 
use  and  benefit  of  the  tunnel  will  be  In  com- 
mon, and  may  be  enjoyed  by  all  whose  prop- 
erties are  so  located  with  reference  thereto 
that  they  may  avail  themaelves.  If  they  so 
desire,  of  the  opportnnltleB  thus  afforded  for 
the  development  and  operation  of  their  prop- 
erties. The  business  in  which  petitioner  will 
engage  in  affording  these  facilities  Is  essen- 
tially for  the  benefit  and  advantage  of  such 
owners.  For  these  reasons,  we  are  of  the 
opinion  that  ttie  nse  of  the  property  sought 
to  be  condemned  the  petitions  is  public. 
Oltmer  t.  Lime  Point,  IS  Cal.  229.  251; 
O'Riely  T.  Kankakee  Valley  D.  Co.,  S2  Ind. 
169,  18S ;  Coster  v.  Tide  Water  Co..  18  N.  J. 
Eq.  54,  68 ;  Hartwell  t.  Armstrong,  19  Barb. 
(N.  T.)  166. 

The  Judgment  of  the  district  court  Is 
afllrmed. 

AlBrmed. 


MIPGLE7  T.  BEROERBIAN  et  al. 
(Sopreme  Conrt  of  UUb.  Nov.  1^  1905.) 

1.  New  Tbial— Misconduct  or  Just— Am- 
DAVITS— SuTPicnncY. 

Ber.  St.  1898,  I  8292,  anbd.  2,  makes  It  a 
ground  for  a  new  trial  that  the  Jury  have  been 

Kilty  of  miscondnct,  In  that  one  or  more  have 
sn  induced  to  assent  to  a  verdict  by  resort  to 
•the  detenninatloD  by  chance.  An  affidavit  for  a 
new  trial  made  by  a  Jarynian  stated  that  a 

Jiuotient  verdict  was  rendered,  and  that  the 
urors  agreed,  before  obtalnlnK  the  result,  that 
the  amount  so  obtained  Bhoold  be  the  verdict. 
Counter  affidavits  stated  that  the  jury  did  not 
agree  to  accept  the  quotient,  bat  that  they 
agreed  upon  such  amount,  becansa  it  met  with 
the  approval  of  each  of  the  jurors.  Held,  that 
there  was  do  showing  to  warrant  a  new  tnaL 

2.  Bair— -Burden  of  Psoor. 

On  a  motion  for  a  new  trial,  on  the  mnnd 
that  the  jury  resorted  to  the  determination  of 
chance,  the  burden  of  proof  la  upon  the  party 
assailing  the  verdict.* 

8.  Saio— Misconduct  or  Just— Essentiau 

or  HiSCOKDUCT. 

A  new  trial  may  not  be  had,  on  the  gronnd 
that  the  jury  resorted  to  the  determination  of 

•Pence  v.  Mlnins  Co.,-TB  Pac.  9M.  r  Utah,  171: 
ArchlbsU  t.  K«di*i.  n  Pac.  W,  M  Utah.  XM. 


chance,  unless  it  vpear  that  the  assent  of  me 

or  more  Jurors  was  thereby  obtained  to  the 

verdict 

[Ed.  Note. — For  cases  In  point,  see  vol.  87, 
Cent  Dig.  New  Tria^  |  lOC] 

Appeal  from  District  Coort,  Salt  Lake 
County :  M.  L.  Ritchie,  Judge. 

Action  by  Joshua  A.  Midgley  against  Jacob 
Bergerman  and  another.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal.  Affirmed. 

W.  R.  Hntcbinson,  for  appellants.  A.  1^ 
Boppaugh  and  P.  C  Evans,  for  respondent. 

BARTCH,  O.  J.  This  action  was  brought 
by  the  plaintiff  to  recover  damages  for  per- 
sonal Injuries  which  he  alleges  were  In- 
flicted upon  him  willfully  and  maliciously  by 
the  defendant  Ford,  acting  under  the  direc- 
tion and  employ  of  the  defendant  Bergerman. 
It  appears  that,  at  the  time  of  the  injury, 
Bergerman  was  the  proprietor  and  manager 
of  Calder's  Park,  a  certain  pleasure  resort; 
that  he  kept  a  saloon  there;  that  the  plain- 
tiff and  several  companions  went  to  the  bar, 
and  called  for  and  drank  beer;  that  there- 
npon  others  entwed  the  saloon  and  also  began 
drinking;  that  then  a  dlqiute  arose  and  a 
disturbance  «isued;  that,  to  quell  the  dis- 
turbance and  rid  the  saloon  of  the  boisterous 
parties,  the  bartmder  called  in  the  defendant 
Ford,  who  was  a  deputy  sheriff  in  the  em- 
ployment of  the  manager,  and  pointed  out 
the  plaintiff  to  the  officer  as  the  man  wbo 
made  the  disturbance;  and  that  thereupon 
the  officer  ordered  him  out  of  the  saloon,  and, 
upon  the  plaintiff  claiming  he  made  no  dis- 
turbance and  refusing  to  go,  struck  him  with 
a  cane  across  the  back  of  the  bead,  causing 
the  Injury  of  which  complaint  Is  made.  As  to 
what  took  place  dorlng  the  drunken  brawl 
and  Just  before  the  blows  were  struck  by  the 
ofRcee,  the  evidence  Is  conflicting.  On  the 
part  of  the  defense,  there  is  evidence  show- 
ing that,  while  trying  to  push  the  plaintiff 
out,  the  officer  was  assaulted  and  strudE  by 
one  of  the  parties.  Some  testimony  of  the 
plaintiff  Is  to  the  contrary.  There  is  also  a 
conflict  in  tiie  evidence  respecting  the  plain- 
tiff's  coBdoct  during  the  disturbance,  and  at 
the  time  the  office  wdered  him  to  leava 
Upon  the  submission  of  the  case  to  the  Jury,  a 
T^dlct  was  returned  in  tevor  of  the  plalntUt, 
and  the  court,  aftw  orwrallng  a  motl<m  fat  a 
new  trial,  entwed  Judgment  cea  the  rardlct  In 
the  sum  of  $1^  Hie  appellaxits  now  wetk.  to 
rerwse  that  Judgment,  but  the  record  shows 
such  a  Tlolatlon  of  the  roles  and  ^actlceB  of 
tills  court,  in  referasce  to  the  manner  of  pre- 
senting questions  for  review,  that  we  cannot 
consider  any  of  the  alleged  errora  enept  the 
one  relating  to  tbe  mlsctmduct  of  the  Jury. 

It  Is  tnslBted  that  tbt  vetdict  of  the  Jury 
was  yie  result  of  a  resort  to  the  detamlna- 
tlon  of  chance,  and,  to  support  this  contri- 
tion, the  an^ellants  have  filed  an  affldaTit  ot 
one  of  tbe  Jurors.  In  that  affidavit  B.  Solo- 
man,  flie  affiant  states.  In  substance,  tliat 
npon  the  Jury  retiring  to  consider  their  ver- 
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diet,  eadi  Jnror  cast  a  "ballot  tor  tbe  amcmnt 
which  be  eoDBldered  to  be  correct  from  the 
erldflnce";  tbat  then  one  of  tbe  jurors  pro- 
poaed  "that  they  add  up  tbe  several  amonnta,** 
and  divide  tbe  total  by  eight,  the  number  of 
Jurors,  the  qnotlait  to  be  tbe  Terdlct ;  that 
tbe  proposition  was  accepted  by  all  the  jurors, 
and  ttM  Bom  ao  obtained  wrlttm  In  tbe  ver^ 
diet  wblch  was  returned  to  tbe  conrt;  and 
Uiat  tbe  **jnrora  agreed,  before  obtaining  the 
reenlt,  tbat  the  amount  obtained,  from  adding 
the  separate  amounts  decided  npon  by  each 
jnror  and  dividing  tbe  total  by  eight,  should 
be  the  verdict  of  the  jury."  This  is  the  only 
affidavit  upon  wtilcb  the  appellants  rely  to 
show  a  vitiated  verdict,  and  It  will  be  noticed 
that  there  is  nothing  in  it  to  show  tbat  there 
was  no  deliberation  after  the  quotl^t  was 
obtained,  or  that  any  one  of  the  jurors  was 
actually  Induced  to  assent  to  the  amount  so 
obtained  as  the  amount  of  the  verdict,  or 
even  that  the  affiant  himself  was  Induced  to 
and  did  agree  to  tbe  verdict  because  he  con- 
sidered himself  bound  by  such  arrangement 
Not  only  does  tbls  affiant  fail  to  show  these 
things,  but,  on  tbe  contrary,  six  jurors.  In  a 
counter  affidavit  state  tbat  the  jury  did  not 
agree  to  accept  the  quotient  as  tbe  amount  of 
the  verdict  because  Induced  to  do  so  by  the 
arrangement  but  that  they  "accepted  and 
agreed  npon  said  amount  solely  and  only  be- 
cause It  met  with  tbe  approval  of  each  of  said 
Jurors,  as  a  just  and  fair  and  a  reasonable 
amount  of  recovery  for  the  plaintiff;  that 
none  of  said  jurors  were  Induced  to  assent  to 
anch  verdict  by  reeort  to  the  determination  of 
chance,"  or  sucb  additl<m  and  division ;  and 
tbat  "there  was  no  agreement  on  the  part  of 
aald  jurors,  or  any  of  them,  by  tbe  terms  of 
which  they  were  to  be  bound  In  advance  to 
the  amount  to  be  determined  upon  by  addition 
and  division,  nor  did  tbe  arrangement  entered 
Into  in  any  respect  affect  or  detract  from  tbe 
dellberatlonB  m  the  part  of  tbe  jurors ;  that 
•■Id  Jury  were  out  and  in  discussion  of 
laid  ease  about  1  hour,  and  discussed  the 
amount  reached  aa  a  quotient  from  adding 
and  dividing  the  sums  voted  by  each  juror  for 
about  10  mlnutea  after  tbB  quotient  bad  been 
nacbed.**  CHearly.  when  these  affidavits  are 
examined  and  considered  they  reveal  no 
nfficlent  groimd  to  justify  tbls  court  In  dls- 
tnrblnf  tbe  jud||ment  In  sndi  a  case,  the 
bnrdco  of  proof  Is  upon  Um  who  assails  a 
TOTdlct  to  abow  not  only  that  there  was  a 
resort  to  tbe  determination  of  cbane^  but 
also  to  show  tbat  tbe  assent  of  one  or  more 
jams  was  tber^  obtained  to  tiie  verdict. 

Tbls  court  In  Penoe  v.  Bfinlng  Ga,  27 
Utah,  878,  75  Pac.  034,  commenting  upon 
section  8282,  Bev.  St  1888,  of  the  statute  re- 
lating, ammg  other  things  to  misconduct  of 
tbe  Jury  by  a  resort  to  tbe  determination  of 
dumoa^  said:  "The  VIetnmlnatton  of  chance,' 
bowever,  to  have  such  effect;  must  have  been 
tbe  means  of  Inducing  one  or  more  jurors  to 
assent  to  tbe  verdict   It  follows  tbat  tbe 


mere  fact  that  the  jury,  In  a  given  case,  may, 
during  their  dellberatltms,  have  resorted  to 
chance  to  obtain  an  avwage  sum,  will  not 
vitiate  their  verdict  It  notwltbstandliv  racb 
sum,  they  thereafter  continue  to  deliberate  la 
good  fattb,  and  finally  arrive  at  their  vordlct 
as  a  result  of  fair  and  honest  deliberation, 
free  of  any  inducement  from  tbe  resort  to 
chance.  Tbe  burden  of  proof  to  show  tbat  the 
assent  of  one  or  more  jurors  was  obtelned  to 
the  verdict  by  tbe  determination  of  chance^ 
or  tbat  It  was  In  fact  a  chance  verdict,  la 
upon  him  who  assails  tbe  verdict**  Arclit 
bald  V.  Kolltz,  26  Utah.  226,  72  Pac.  935; 
Dorr  V,  Fenno,  12  PIdt.  521 ;  Bailey  v.  Bedr, 
21  Kan.  462;  Hunt  v.  ElUott  77  Cal.  688,  20 
Pac.  132.  Tbe  decided  preponderance  of 
proof  in  this  case  Is  in  favor  of  the  validity 
of  tbe  verdict  and  the  presumption  that  the 
jury  acted  fairly  and  did  their  duty  has  not 
been  overthrown.  The  contention  of  the  ap- 
pellant, th^fore,  that  the  jury  were  guilty  of 
such  misconduct  aa  rendered  their  action  Told 
cannot  prevail. 

We  find  no  revwalble  error  in  tbe  record. 
The  judgment  Is  affirmed,  with  cost 

McOARTX  and  STRAUP,  JJ.,  eoncnr. 


HARRmOTON  V.  BUTTE  &  BOBTON  HIN. 

GO.  et  aL 

(Supreme  Court  of  Montana.  Dec.  18,  1905.) 

1.  Tbiai.  —  Exclusion  or  Evidehck  —  Ra- 
uovAL  aw  OBjxcnoif— Failubx  to  Rsnw 

OFfEB. 

In  an  action  In  whlcb  tbe  admlnlatTatnr 
of  the  original  defendant  had  been  snbstitnted, 
the  refusal  of  the  court  to  allow  plaintUf  to 
testify  was  not  rendered  erroneous  by  tbe  sub- 
sequent introduction  of  the  testimony  given 
by  the  original  defendant  on  a  former  trial, 
where  at  the  time  plaintifTs  testimony  was 
excluded  it  did  not  appear-  tbat  defendant's 
testimony  at  the  former  trial  had  l>een  pre> 
serred.  and  plaintiff  did  not  renew  his  offer 
after  inch  former  testimony  had  been  Intro- 
duced. 

2.  Biua  ANO  Notes— Checks— I  NooBSKiraifT 
— HoLDKB  IN  Dub  Coubsi— Facts  Puttino 

ON  INQUIBT. 

Under  Civ.  Code,  8  4036,  providing  that 
DO  defense  can  be  maintained  against  the  holder 
of  a  negotiable  InBtrument  in  due  course  ex- 
cept that  of  payment,  and  section  4034,  de- 
fining an  Indorsee  In  due  course  as  one  who  in- 
good  faith  In  the  ordinary  course  of  businese 
and  for  value,  before  Its  apparent  maturity* 
or  prraumptlve  dishonor,  and  without  knowH 
edge  of  ita  actnal  dishonor,  acquires  a  ne- 
gotiable instrument,  the  fact  that  a  purchaser 
of  a  check  tabes  it  under  circumstances  whldi 
would  put  a  reaaonably  pmdent  man  upon 
inquiry  doM  not  prevent  olm  from  being  a 
holder  In  due  course,  unless  the  circumstances 
are  such  as  to  show  bad  faith. 

[Ed.  Note.— For  cases  in  point  see  vol.  7, 
CenL  Dig.  Bills  and  Notes,  H  818-823.] 

8.  TBLU—lNBrBuoiioiTS— Invasion  of  Prov- 
ince or  JUBT. 

In  an  action  an  Indorsee  of  a  check 
against  the  draw«p,  an  Instmction  that,  If 
there  Is  anything  in  a  negotiable  Instrument 
to  cast  suspicion  upon  its  character,  tbe  holder 
will  be  oonndered  to  have  takoi  it  under  dr- 
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cnmstancw  wUcb  render  him  railtj  of  bad 
faith,  was  objectionable,  at  Inraoint  the  ptOT> 
ince  of  the  Jury. 

4.  SAHB— INCOICFLBTB  INSTBUCTIOIV. 

An  Instmction  which  submits  to  th«  Jmr 
certain  premises,  but  fails  to  state  what  coDr 
closions  might  be  drawn  from  sacb  premises, 
is  erroneoos. 

Ai^eal  from  District  Court  Sllrer  Bow 
Oountyr  E.  W.  Harney,  Judge. 

Action  by  PhU.  J.  Harrington  against 
the  Butte  &  Boston  Mining  Company  and  an- 
other. From  a  judgment  for  defendanti, 
plaintiff  ai^ealB.  Berwsed. 

J.  £.  Healy  and  Maury  &  Hogevoll,  for 
appellant    G.  M.  Parr,  for  respondents. 

HOLLOWAT,  J.  Thla  Is  the  tblrd  time 
tbls  casehas  been  before  this  courton  appeal. 
.Barrlngton  t.  B.  ft  B.  Mln.  Oa,  19  Mont 
48  Pae.  7DS;  Id..  27  Mont  1.  OB  Pac. 
'ip2. .  The  action  la  upon  a  check  toe  $2,600 
4^u^  by  the  Butte  &  Boston  Mining  Com- 
yany  to  John  A.  Leggat  by  Leggat  indorsed 
generally  and  transferred  to  one  Wearth, 
fad  by  Wearth  Indorsed  generally  and  trans- 
ferred to  this  plaintiff,  Harrington.  The 
checli  was  presented  by  Harrington  to  the 
First  National  Bank  of  Butte,  upon  whldi 
institution  it  was  drawn,  payment  refused, 
and  this  action  resulted.  The  defense  plead- 
ed is  a  want  of  consideration  for  the  trans- 
fer of  the  check  from  Leggat  to  Wearth,  and 
for  the  transfer  from  Wearth  to  Harrington. 
Xhe  cause  was  tried  to  the  court  sitting 
with  a  jury.  A  verdict  for  defendants  was 
rotumed,  and  judgment  entered  thereon, 
from  which  Judgment  and  an  oriet  denyliv 
his  motion  for  a  new  trial,  the  plaintiff  ap- 
pealed. 

The  record  discloses  that  the  check  was 
received  by  Wearth  from  Leggat  In  settle* 
ment  of  a  gambling  debt  and  that  at  the 
time  he  Indorsed  It  Leggat  was  Intoxicat- 
ed, rendering  his  signature  somewhat  un- 
natural. Before  the  trial,  which  resulted  In 
the  judgment  from  which  tbls  appeal  is  tak* 
en,  Leggat  died,  and  his  administrator  was 
substituted.  Among  others,  the  court  gave 
to  the  jury  Instructions  Nos.  S  and  10,  as 
follows:  No.  5.  "In  this  case  yon  are  fur* 
ther  instructed  that  although  you  may  be- 
lieve  from  the  evidence  that  the  plaintiff  ac- 
tually paid  for  the  check  as  testified  to, 
and  that  he  had  no  knowledge  of  the  fact 
that  the  check  was  obtained  from  Leggat  by 
Wearth  without  any  consideration,  still  if 
you  find  from  the  evidence  that  the  facts  and 
drcomstances  surrounding  the  purchase  of 
the  check  by  plaintiff  from  Wearth,  If  yon 
find  he  did  purchase  It  would  have  put  a 
reasonably  prudent  man  upon  inquiry,  and 
If  the  plaintiff  failed  to  make  such  Inquiry, 
such  failure  is  equivalent  to  actual  notice, 
and  he  cannot  recover."  No.  10.  "If  there 
Is  anything  In  a  negotiable  Instrument  to 
cast  suspicion  upon  Its  character,  the  holder 
th«eo^  whether  a  holder  fw  value,  will  be 


considered  to  have  taken  It  under  circum- 
stances which  render  him  guilty  of  bad 
faith,  provided  you  may  take  Into  consider- 
ation all  of  the  circumstances  under  which 
the  plaintiff  came  Into  the  possession  of  the 
check  In  question  In  determlnlpg  whethtt  or 
not  he  purchased  it  In  good  faith,  tor  value, 
and  without  notice  of  any  fraud." 

Upon  the  trial  the  plaintiff  was  Introducel 
as  a  witness  In  his  own  behalf,  and  by  him 
It  was  sought  to  show  his  transaction  with 
Wearth  by  whidi  he  came  Into  possession  of 
the  daeck.  Objection  was  made  that  title  tes- 
timony was  incompetent  xxndier  tlie  provldons 
of  sectton  8102,  Code  Civ.  Proa,  as  amended 
by  an  act  of  the  Fifth  Legislative  Assembly, 
approved  February  19,  1887  <8ess.  Laws 
1887,  p.  245).  This  objection  was  sustained 
and  exertion  talran.  Later  In  the  course  of 
the  trial  it  developed  that  at  a  former  trial 
of  this  cause  Leggat  bad  testified  that  tUs 
testimony  had  been  preserved,  and  upon  this 
trial  proof  of  tlw  testimony  which  he  bad 
given  upoa  such  former  trial  was  Introduced 
on  behalf  of  the  defendants.  It  Is  claimed 
that  the  trial  court  erred  In  excluding  the 
testimony  of  the  plaintiff,  for  the  reason  that 
Leggat's  testimony  taken  at  a  former  trial 
had  been  preserved.  But  it  Is  sufficient  to 
say  that  tbls  fact  did  not  appear  to  the  trial 
court  at  the  time  Harrington  was  Introduced 
as  a  witness,  and  that  after  It  did  appear 
the  plaintiff  did  not  renew  his  offer;  so  that 
If  there  Is  the  exception  to  the  rule  as  claim- 
ed by  the  appellant,  he  did  not  bring  himself 
within  It  It  Is  also  said  that  the  rule  Is  not 
so  extensive  In  Its  operations  as  to  preclude 
the  plaintiff  from  testifying  to  transactions 
had  with  a  third  person,  even  if  the  proof 
of  such  transactions  tends  to  establish  the 
plaintiff's  claim  against  the  estate  of  the 
deceased  person.  But  in  this,  we  tbluk. 
couuFet  for  appellant  Is  In  error.  The  lan- 
guage of  section  3162,  above,  as  amended,  is: 
"The  following  peraons  cannot  be  witnesses: 
*  *  *  (3)  Parties  or  assignees  of  parties 
to  an  action  or  proceeding  or  persons  in 
whose  behalf  an  action  or  proceeding  la 
prosecuted,  against  an  executor  or  adminis- 
trator, upon  a  claim  or  demand  against  the 
estate  of  a  deceased  perscm,  as  to  any  matter 
of  fact  occurring  before  the  deatii  of  such 
deceased  person." 

The  principal  question  Is  presented  by  a 
consideration  of  Instructions  Nos.  fi  and  10 
above.  The  doctrine  announced  In  No.  5 
is  that  even  though  Harrington  paid  value 
for  the  check  and  had  no  actual  knowledge 
of  the  fact  that  Wearth  obtained  It  from 
Leggat  without  consideration,  still.  If  the 
facts  and  circumstances  attending  the  pur- 
chase of  the  check  1^  Harrli^taa  from 
Wearth  were  such  as  to  put  a  reasonably 
prudent  man  upon  Inquiry,  and  If  Harrington 
failed  to  make  such  inquiry,  such  failure  on 
his  part  was  equivalent  to  actual  notice  by 
bUn  (tf  the  want  of  conalderatkm  for  tlw 
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transte  bj  Leggat  to  Wearth,  and  h*  oovU 
not  recover.  Tbi>  never  haa  been  the  law  of 
tbia  state,  and  1b  not  now,  and  wltb  the  ex- 
ce^tUm  of  a  few  atates  It  baa  not  been,  the 
mle  In  this  ooontiT  for  nearly  three-<Lnarter8 
oC  a  centniT.  At  an  early  date  In  the  last 
eentory  the  rale  announced  In  N<k  6  above 
did  prevail  In  Bngland  (Gill  y.  Oabltt,  8  a  A  0. 
468),  and  to  aome  considerable  extent  in  this 
eonntryt  hot  waa  repudiated  by  Ibe  EngUab 
conrta  In  1886  (Goodman  Harv«y,  4  A.  A  B. 
97(9,  and  by  most  of  the  courts  of  thla  conntry 
about  the  same  time,  and  with  few  exceptions 
baa  not  bera  ^veo  countenance  by  the  courts 
of  ttils  country  dnce.  The  overwhelming 
vdght  of  autborily  la  against  It  But,  In 
addltirai  to  thla  fact,  tiiat  mle  Is  entirely  in- 
conalstent  with  the  provlsiona  of  oar  (SvU 
Code  upon  the  anbject  When,  In  an  action 
upon  a  n^otlable  bill  or  note,  the  d^enae  of 
want  of  consideration  In  ita  malting  or  trans* 
ttor  is  intezpoeed.  It  becomes  a  qnestUm 
whether  the  holder  Is  an  Indorsee  in  due 
coarse,  and,  if  be  Is,  there  are  no  defenses, 
«cc^t  payment  to  him,  which  can  be  soc- 
ceesfnlly  maintained  against  bis  claim.  CIt. 
Code,  I  408S.  Who.  then,  1b  an  indorsee  In 
doe  course?  SecUcm  40S4  of  the  same  Code 
•nswera  this  Inquiry  as  follows:  **An  In- 
dorsee In  due  couFBe  la  one  who.  In  good 
falttt,  in  the  ordinary  course  of  business,  and 
for  value,  before  Its  apparent  maturity  or 
presumptive  dishonor,  and  without  knowledge 
of  Its  actual  dishonor,  acquires  a  n^;ottable 
instrument  duly  indorsed  to  him,  or  Indorsed 
generally,  or  payable  to  the  bearer." 

It  appears  from  this  record,  first,  that  the 
check  was  Indorsed  by  Wearth  generally  and 
transferred  to  Harrington;  second,  that  the 
Instmment  Is  a  negotiable  Instrument;  third, 
that  Harrington  received  it  before  Its  pre- 
sumptive dishonor,  and  without  knowledge 
of  Its  actual  dishonor;  fourth,  that  be  re- 
ceived It  in  the  ordinary  course  of  business; 
and,  fifth,  for  the  sake  of  this  ailment,  we 
may  say  that  Harrington  paid  value  for  It, 
although  this  is  a  disputed  question  of  fact 
In  order,  then,  for  Harrington  to  put  himself 
beyond  the  pale  of  the  defense  pleaded,  as  an 
Indorsee  In  due  course,  It  was  only  necessary 
for  him  to  show  good  faith;  so  that  Instead 
of  suspicious  circumstances  sufficient  to  put 
a  reasonably  prudent  man  upon  inquiry  being 
the  test  of  plaintiff's  right  to  recover,  the  test 
provided  by  our  Code  is  good  faith.  If  the 
snsiHclous  circumstances  are  of  sufficient 
cogency,  they  may  warrant  the  conclUBlon  of 
tiie  jury  that  the  holder  acted  in  bad  faith  In 
procnriug  the  paper;  but  the  test,  neverthe- 
less, is  good  faith.  If  Harrington  acted  In 
good  faith  in  his  transaction  with  Wearth, 
assuming  the  other  five  premises  announced 
above,  then  the  defense  Intraposed  is  not 
available  against  him.  The  mle  Is  thus 
stated  in  7  Cya  944:  "The  principle  Is  now 
well  established  that  neither  a  suspicion  of 
defect  of  titles  knowledge  of  drcumstances 


which  would  ezdte  suidi  suspicion  In  the 
mind  «f  a  prudent  man  or  put  him  on  Inquiry, 
tutr  even  groas  negligence  on  the  part  of  tbe 
iaker  will  affect  Us  rl^t,  nnleaa  tha  drcnm- 
atancea  or  suspicions  are  so  cog»t  and  ob- 
vious that  to  remain  passive  would  amount 
to  bad  UAUl  In  other  words,  question 
la  now  one  of  good  ot  bad  faith,  and  not  of 
diligence  or  negligence,  except  so  far  as  the 
want  of  cantlon  la  material  as  bearing  on  the 
qnestlra  of  good  faith,  and  sn^idons  or 
knowledge  of  tects  which  fall  ^ort  of  bad 
foitfa  do  not  amount  to  noticfr**  The  au- 
thorities (dted  In  support  of  the  text  are  far 
too  numerous  to  be  reproduced  here.  Tbe 
same  doctrine  Is  annoimoed,  and  authoritiea 
at  great  length  cited,  in  1  Daniels  im  Negoti- 
able Instramenti  (Mb  Bd.)  H  770-775.  It 
has  been  weU  said  by  tbe  SuEneme  Court  of 
Tezaa:  "Tbe  aedlnars  rale  of  constructive 
notice  whidi  allies  to  the  pnrchasw  of  prop- 
oty  Is  not  aM>]lcable  in  the  case  of  negotiable 
In^rumoits.  As  innnotlTe  of  thdr  elrcola< 
tlon,  a  liberal  view  la  takcao.  whldi  makes 
the  bona  fldea  of  the  tranaactlon  the  decisive 
test  of  the  holder's  right  He  is  entitled  to 
recover  iq>on  It  if  he  has  crane  Iqp  it  honestly.'* 
WllBon  et  al.  v.  Denton  at  aL,  82  Tea.  D81, 
IS  S.  W.  620, 27  Am.  St  Bep.  90a 

Inatmctlon  No.  10  above  is  erroneous  for 
two  reasons:  Flnt,  it  la  a  flagrant  Invasion 
of  the  province  of  the  Jnry  for  the  court  to 
say  that  particular  evldoice  proves  a  partic- 
ular fact,  as  this  Inatnicticm  does;  sectmd. 
it  is  wrong  In  saying  that  suspicious  drcum* 
stances  alone  will  defeat  recovery.  Tbe  last 
half  of  the  inatmction.  If  atandlng  alon^ 
would  correctly  state  the  lew;  but  taken  In 
connection  with  tbe  flrat  portion,  tbe  Jury 
could  draw  but  one  conclusion,  namely.  If 
tbere  were  any  auspldous  circumstances  at- 
tending the  purchase  of  tbe  check  by  Har- 
rington, he  was  guilty  of  bad  faith,  and,  as  a 
result  could  not  recover.  While  evidence  of 
suspicious  circumstances  or  gross  negligence 
on  the  part  of  Harrington,  if  any  tbere  was, 
was  admissible  upon  the  question  of  his  good 
or  bad  faith.  It  remains  for  the  jury  to  say 
whether  such  evidence  in  fact  provee  bad 
faith. 

As  thla  case  must  go  back  for  a  new  trial, 
attenti<m  Is  directed  to  instmction  No.  3  as 
givd,  which  also  submits  to  the  jury  the  same 
erroneous  theory  of  the  law  as  Inatmction 
No.  5.  but  is  further  defective  In  submitting 
to  the  Jury  certain  premises,  but  falling  to 
Inform  the  jury  what  conclusions  mi^t 
properly  be  drawn  from  the  premises  an- 
nounced. Because  of  these  errors,  the  judg- 
ment and  the  order  are  reversed,  and  tbe 
cause  Is  remanded  ba  a  new  trlaL 

Reversed  and  remanded. 

HILBUBN,  ooDcurSL 

BRANTLY,  a  J.,  being  dIsquaUfled,  tak«e 
no  part  In  the  foregoing  dedalon. 
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(Bnpreme  Court  of  Montana.  Not.  27,  1905.) 

1.  Pl.EADIHa— AHBWEB— NEOATITK  PBXORAIfT. 

Where  a  complaint  for  Injariea  from  de- 
fSndanti^  eleebic  wire  dialled  that  defend- 
ants on  a  certain  day  hang  the  wire  over,  above, 
and  across  a  trestle  at  a  certain  mine,  end  the 
only  denial  was  that  defendants,  except  the  B. 
ESectric  Ca,  hung  the  wire  orer,  abore.  or 
across  the  tresti^  and  tbat  any  of  the  defimd- 
anta  hung  the  wire  only  three  feet  above  tiie 
trestle,  and  alleged  that  "a  certain  wire  hnng 
by  such  company  was  hung  over  the  trestle 
at  a  distance  of  4^  feet,"  etc.,  the  answer  con- 
tained a  negative  pregnant,  and  did  not  raise 
an  issne  that  the  wire  was  placed  In  position 
before  the  cone  traction  of  the  tresUe. 

2.  BuoTBionr— iNJuxm— TEBSFASoats— In- 

STBUOnOKB. 

Defendants*  electric  light  wire,  by  which 
the  plaintiff  was  bijured,  was  strong  on  and 
alonp;  a  public  street  and  over  a  tramway  trestle 
leading  to  a  mine,  bnilt  at  right  angles  with 
the  wire,  and  plaintiff  was  injured  by  coming 
hi  contact  with  the  wire  while  working  on  the 
trestle  as  an  employ^  of  the  owner  of  the  mine. 
■Held  that,  in  tbe  absence  of  anything  to  justify 
the  conclusion  that  eltlier  the  owner  of  the 
wire  or  the  owner  of  the  trestle  was  a  tr^ 
passer  as  to  the  other,  an  instruction  imposing 
on  defendants  the  doty  of  inspecting  their 
lines  of  wire  was  not  objectionable,  on  the 
ground  that  plaintiff  was  a  trespasser  as  to 
whom  defendants  owed  no  duty  of  Inspection. 
9.  Sahe— Case  Requibed. 

The  owner  or  operator  of  an  electric  plant 
Is  bound  to  exercise  reasonable  care  in  select- 
ing appliances  and  insulating  wires,  wherever 
people  have  a  right  to  go  and  are  liable  to 
«ome  in  contact  with  them,  and  in  maintain- 
ing a  system  of  Inspection  by  which  any  change 
In  the  physical  condition  of  such  apparatns 
which  would  tend  to  Increase  the  danger  to 
persons  lawfully  In  the  parauit  of  their  busi- 
ness or  pleasure  may  be  reasonably  discovered. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  18. 
Cent  Dig.  Electricity.  Sf  7,  9.) 

^  SAHS— iHSTBirCTIONB. 

In  an  action  for  injuries  to  plaintiff  by 
coming  in  contact  with  defendants'  electric 
light  wire,  alleged  to  have  been  negligently  in- 
sulated, an  instruction  correctly  stated  the  law 
which  charged  that  all  persons  and  corpora- 
tions handling  a  force  inherently  dangerous  to 
human  safe^  must  exercise  a  high  degree  of 
care  so  that  persons  shall  not  be  hurt  oy  the 
same,  while  tnev  are  not  trespassing  and  are 
rightfully  minding  their  own  bnsmees,  and 
that  the  care  required  Is  measured  by  and  equal 
to  the  danger,  etc. 

[Ed.  Note.~For  cases  in  point,  see  voL  18, 
Gent.  Dig.  Slectricity.  H  7~9J] 

6.  AppBAi^IiraTKUcnoNS— Pbbjudice. 

In  an  action  for  injuries  to  plaintiff  hj 
coming  in  contact  with  defendants'  live  electric 
wire,  overhanging  a  trestle  on  which  plaintiff 
was  wt^Ung,  erected  prior  to  tiw  stringing  of 
the  wire,  an  Instruction  that  there  was  no  evl> 
dence  that  defendants  had  actual  notice  of  the 
erection  of  the  trestle,  and  that  their  wires  were 
in  close  proximity  thereto,  and  that  the  jury 
should  only  consider  this  In  the  event  ftej  be- 
lieved that  the  wire  was  hung  before  tb» 
trestle  was  erected ;  otherwise,  defendants  were 
chaiveable  with  Imowledge  of  the  existence 
of  the  trestle  and  the  physical  e<mditions  sur- 
rounding it — was  not  Injudicial  to  defendant 
6.  DAHAon—InjimiES— Evidence. 

Under  Civ.  Code,  |  4330,  providing  that 
the  measure  of  damages  in  an  action  for  In- 
inriea  to  the  person  is  ndi  an  amount  wHl 


compensate  plaintiff  for  all  the  detriment  proxi- 
mately caused  thereby,  whether  it  could  have 
been  anticipated  or  not,  evidence  In  action  foi 
injuries  showing  the  wages  plaintiff  received 
more  than  a  year  wiox  to  the  date  of  the  ac- 
cident was  admissmle,  as  bearing  on  his  earn- 
ing capacity. 

[Ed.  Note.— For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Damages,  f  490.] 

7.  Tbiai,  —  iNSTBUcnoNB  —  Damaocs  —  Nb- 

OESaiTT  OF  REQ1TI»T. 

It  was  not  error  for  the  court  in  an  ac- 
tion for  Injuries,  to  omit  to  particularly  charge 
the  Jury  as  to  tbe  plan  or  standard  to  be  adopt- 
ed In  estimating  damages,  where  bo  m<»e 
specific  instruction  than  that  givon  was  n- 
quested. 

[Ed.  Note. — For  cases  In  point,  see  voL  4tt, 
Cent  Dig.  Trial,  |  esa] 

8.  DAUAGEB  —  PESaOHAI.  InjDBIBB— HXAEUBB 

or  Bboovbst. 

In  an  action  for  personal  Injuries,  an  in- 
struction that  if  the  jury  found  for  plaintilf, 
In  fixing  his  damages  th^  might  consider 
mental  and  physical  suffering  caused  by  the 
injury,  wages  which  plaintiff  ml^t  have 
earned  from  tbe  date  of  the  injury  to  the  date 
of  the  trial,  and,  if  the  injuries  were  permanent 
any  loss  to  him  by  reason  of  the  unpairmeut 
of  his  capadty  to  earn  nume?  In  the  future, 
was  proper. 

[Ed.  Note.— For  eases  In  .pofait,  see  voL  15, 
Cent  Dig.  Damages,  H  W,  &3t-S41,  2S^ 
259.] 

9.  SaUS— lUPAIBUENT  OF  EABNINO  GAPACITT. 

In  an  action  for  personal  injuries,  plain- 
tiff, if  entitied  to  recover,  should  be  allowed  such 
an  amount  as  would  purchase  an  annuity  equal 
to  the  difference  betweot  plaintiffs  annual 
earnings  before  his  injury  and  the  amount,  If- 
any,  which  he  might  earn  thereafter. 

[EMU  Note. — ^For  cases  In  point,  aee  vol.  15^ 
Cent  Dig:  Damages,  S  287.] 

10.  Sake— BzosBSivE  Dauaobs. 

Where,  In  an  action  for  injuries,  the  evl* 
donee  was  such  that  the  jury  might  well  have 
found  that  plaintiff's  injuries  were  permanent 
and  that,  though  he  was  45  years  of  age,  and 
liad  previously  earned  $3.60  per  day,  he  would 
not  thereafter  be  able  to  earn  mon^,  a  verdict 
in  his  favor  of  $20,000  would  not  be  set  aside 
on  appeal  as  excessive. 

[Ed.  Note. — For  cases  In  point,  see  voL  16» 
Cent  Dig;  Damages,  |  S8B.] 

Appeal  from  District  Ooart,  Lewis  unA 
OJarke  County;  Henry  C  Smith,  Judge. 

Action  by  Martin  Bonrke  against  tbe 
Butte  Electric  A  Fowot  Company  and  an- 
otbOT.  From  a  Jndgmoit  In  favor  of  plaln- 
tut,  d^ndants  appeal  Affirmed. 

Tble  action  was  commenced  in  Silver  Bow 
county  by  the  plaintiff,  Bonrke,  to  recover 
damages  for  personal  Injuries  received  by 
him  by  coming  in  contact  with  an  electric 
light  wire  chafed  with  electricity.  The  de- 
fendants originally  were  the  Bijtte  Electric 
8t  Power  Company,  the  Butte  Lighting  & 
Power  Company,  the  Butte  General  Elec- 
tric Company,  and  George  T.  Aiken.  After- 
wards, on  plaintiff's  motion,  the  action  was 
dismissed  as  to  the  Bntte  Lighting  &  Powu* 
Company  and  the  Butte  Genial  Electric 
Company,  and  proceeded  thereafter  against 
tbe  Butte  Electric  A  Power  Company  and 
George  T.  Aiken, 

The  complaint  alleges  that  the  defendanta 
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were  engaged  In  the  business  of  fnrnlshlDg 
light  by  electricity  to  tbe  cltlsens  of  Bntte 
and  Meaderrllle,  In  Silver  Bow  county.  Par- 
agraph 5  of  the  complaint  Is  as  follows: 
rrhat  on  or  about  the  1st  day  of  May.  1902, 
near  HeadervlUe,  In  the  said  county  of  Silver 
Bow,  Mont,  the  said  defendants  did  cause  to 
be  banged,  about  three  feet  above  and  across 
a  trestle  at  the  East  Oolusa  mine,  a  certain 
copper  wire,  and  charged  the  same  with,  and 
continued  at  all  times  thereafter  to  keep 
the  same  chained  with,  a  current  of  electrici- 
ty of  a  voltage  of  about  2,500  volts,  that  be- 
ing Bufflclent  In  power  to  kill  men  of  ordi- 
nary vitality,  and  to  do  great  bodily  harm 
to  all  men,  whenever  they  might  touch  the 
same;  that  the  said  wire,  on  the  10th  day  of 
May,  1902,  and  long  prior  thereto,  was  In- 
anfflclently,  carelessly,  and  negligently  In- 
sulated, and  that  tbe  defendants  were  well 
aware  of  the  said  want  of  Insulation,  or 
could  with  reasonable  diligence  or  care  have 
been  aware  of  such  want  of  Insulation." 
It  Is  further  alleged  that  the  wire  mentioned 
In  paragraph  5  was  hung  by  tbe  defmdants, 
or  by  them  permitted  to  hang,  over  and 
across  said  trestle  so  low  that  persons  work- 
ing over  the  trestle  were  In  Imminent  danger 
of  coming  in  contact  with  tbe  wire;  and 
that  the  wire  was  so  low  that  It  had  to  be 
moved  and  lifted  up  by  peraonB  working  on 
tbe  treatle.  It  1b  further  alleged  that  this 
trestle  belonged  to  the  Boston  &  Montana 
Company,  and  that  on  the  10th  day  of  May, 
1902.  this  plaintiff,  while  In  the  employ  of 
that  company,  was  there  lawfully  baullog 
waste  In  tram  cars  along  and  over  this 
trestle.  Paragraph  7  of  the  complaint  Is 
u  follows:  "That  tbe  d^endants,  when 
they  hung  the  said  wire  over  the  said  trestle, 
and  only  about  three  feet  above  the  said 
trestle,  and  without  insulation  as  aforesaid, 
well  knew  that  this  plaintiff,  and  many 
ottier  men  nnployed  by  tbe  said  mining  com- 
pany, were  dally  anployed  in  walking  over 
tbe  said  treatle  and  must  In  the  coune  of 
mch  employment  touch  tbe  said  wlrew**  It 
Is  further  alleged  that  In  order  for  plaintiff 
to  get  his  cars  back  and  forth  alrag  the 
traift  on  ttis  tresUe,  It  was  necessary  for 
him  to  lift  up  said  wire  every  time  he  passed, 
and  that  the  defendants  knew  tiiat  it  waa 
neoeesazT  fbr  him  to  do  so,  and  that  plain- 
tiff did  not  know  that  this  wire  was  In  anr 
manner  charged  with  an  electric  cnrmit 
It  Is  alleged  that  tbe  placing  of  thla  wire 
over  the  trestle  so  low,  and  the  pladng 
It  there  wltiiout  propw  Insulatltm,  constl- 
tuted  acts  of  gross  n^lgence  and  mallclouB 
redclessneas  on  the  part  of  the  defendant 
company.  It  la  farther  allied  that  on  tho 
10th  day  of  May,  1902,  it  was  raining;  that 
tbe  treatle  waa  wet  end  that  plaintiff 
was  pursuing  his  business  and  passing  back 
and  forth  with  hla  car,  In  attempting  to  lift 
the  wire  to  let  his  car  go  by  be  touched 
the  wire  with  hla  left  baud;  that  the  wire 
waa  tbeu  charged  with  electricity;  that  a 


current  of  electricity  passed  through  him, 
caused  him  to  hold  on  to  the  wire,  burned 
all  tbe  flesh  from  tbe  Angers  and  thumb  of 
his  hand,  and  otherwise  caused  hliu  great 
pain  and  torrible  aogulsh;  that  by  reason  of 
this  injury  be  was  confined  to  a  hospital 
for  18  weeks  under  the  care  of  a  physician; 
that  he  suffered  dally  great  bodily  pain; 
that  the  Injuries  inflicted  upon  him  are 
permanent;  that  before  tbe  accident  he  was 
a  strong  aud  healthy  man,  capable  of  earning, 
and  did  earn,  $3.50  a  day;  that  by  reason 
of  this  accident  he  will  neva*  be  a  strong  man 
again;  that  he  cannot  open  bis  left  hand,  be- 
cause of  the  fact  that  tbe  muscles  on  the  In- 
side thereof  were  burned  off;  that  the  mus- 
cles of  his  1^  and  arms  have  become 
shrunken;  that  be  continues  to  suffer  pains 
throughout  his  body;  that  he  Is  Informed  and 
believes  that  he  will  never  be  relieved  of 
these;  that  1^  reason  of  the  burning  he  has 
been  rendered  so  weak  that  he  cannot  eat 
anything  but  soft  food;  that  at  the  time  of 
the  burning  he  was  about  46  years  of  age; 
that  since  that  time  he  has  not  been  able  to 
do  any  work  or  earn  any  mon^;  and  tbat  be 
will  nevor  again  he  able  to  do  any  work, 
reason  of  such  injury.  It  to  further  al- 
leged that  the  acta  of  the  defendants,  as  aet 
forth,  were  done  maliciously  and  wantonly, 
and  in  criminal  disregard  of  the  rights  and 
aafet7  of  all  persons,  ai^  particularly  of 
this  plaintiff.  Actual  damagei  In  the  sum 
of  ¥30,000  are  asked,  and  punitive  damages  In 
the  sum  of  (20,000  In  addition  thereto. 

The  anaver  daoles  that  either  or  any  of  the 
defendanta,  except  the  Butte  Electric  A  Pow- 
er Company,  was  engaged  In  the  business  of 
fnmldiing  light  by  electricity  to  the  dtlxois 
of  Butte  and  Meadervllle^  as  charged  In  the 
complaint  There  are  ^ledflc  denials  tbat 
the  wire  mentioned  in  tbe  oon^»lalnt  strung 
over  tbe  trestle  was  Ixuraffldenti^  or  care- 
lessly insulated,  or  that  It  was  ever  neceasaqr 
for  the  plaintiff  to  lift  flw  wire  In  hanltns 
bte  car  over  the  trestle,  or  that  tbe  plaintiff 
did  not  know  tbat  tbe  wire  was  charged  with 
an  electric  carr»t  There  is  a  doilal  of 
any  knowledge  or  information  auflOcient  to 
form  a  belief  aa  to  whether  or  not  tbe  plain- 
tiff was  Injured,  or  the  extent  or  character 
of  bis  InJurlea.  There  is  a  further  denial 
that  because  of  any  act  or  thing  done  by 
the  defendants,  or  either  of  them,  the  plain- 
tiff waa  injured  In  any  manner  or  at  all. 
There  Is  also  a  dmlal  tbat  any  of  the  acts 
alleged  In  Uie  complaint  as  having  been  per- 
fonned  by  the  defendanta,  or  elttier  of  than, 
were  done  or  performed  maliciously  or  wan- 
tonly, or  In  criminal  disregard,  or  any  dis- 
regard, of  tbe  right  of  plalntUf  or  any  person. 
The  answer  also  contains  allegations  to  the 
effect  tbat  ovw  the  trestle  were  strung  two 
wires,  one  a  primary  wire,  6K  'set  above  'Qie 
trestle,  and  a  secondary  wire,  4%  feet  above 
tbe  trestle;  and  It  Is  alleged  that  tbe  ac- 
ddesat  to  tbe  plaintiff  was  occasioned  by  the 
plaintiff  taking  hold  of  said  primary  wire 
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and  said  secondary  wire  at  one  and  the 
same  time.  It  is  allied  that  it  was  not  nec- 
essary Cor  the  plaintiff  to  tabe  hold  of  either 
of  these  wires,  and  that  his  taking  hold  of 
either  of  them,  or  both  at  the  same  time, 
were  acts  of  negligence  on  his  part  which 
contributed  to  the  injury  which  he  recelred. 
With  relation  to  the  principal  allegations  of 
the  complaint  In  paragraph  6,  set  forth  in 
fall  aboTe,  the  denials  in  the  answer  are  so 
pregnant  with  admissions  that  they  are  set 
forth  at  length,  as  follows :  "Deny  that  on  or 
about  the  1  St  day  of  May,  1902,  or  at  any 
other  time,  near  Meadervllle,  In  said  county 
of  Silver  Bow,  or  elsewhere,  any  of  said  de- 
fendants above  named,  save  and  except  the 
Bntte  Electrlct  St  Power  Company,  did  cause 
to  be  hanged  three  feet,  or  any  number  of 
feet  above  or  across  a  certain  trestle  at  the 
East  Colusa  mine,  or  elsewhere,  a  certain 
copper  wire,  or  chatifed  the  same  with,  or 
continued  at  any  time  thereafter  to  keep  the 
same  charged  with  a  current  of  electrlcl^ 
of  a  voltage  of  about  2,500  volts,  or  any  num- 
ber of  volts,  or  at  all,  or  that  any  wire 
banged  by  said  defoidants,  or  by  either  of 
them,  save  and  except  the  Butte  Electric  ft 
Power  Company,  was  sufflctent  in  power  to 
kill  men  of  ordinary  vitality,  or  to  do  gross 
or  any  bodily  harm  to  all  men,  or  any  men, 
whenever  they  might  touch  the  same,  or 
otherwise,  or  at  all.  Deny  that  said  defend- 
ants, or  either  of  them,  ever,  at  any  time, 
strung  or  banged  said  wire  mentioned  in  said 
complaint,  or  any  wire,  or  at  all,  over  said 
or  any  trestle,  only  three  feet  or  about  three 
feet,  above  said  trestle;  but  in  this  connec- 
tion and  as  a  part  of  this  denial,  defendants 
all^  that  a  certain  wire  strung  by  the  Butte 
Blectric  ft  Power  Company  was  so  strung 
over  and  above  said  trestle  a  distance  of 
4%  feet  from  said  trestle,  .and  called  a 
secondary  wire."  There  Is  not  any  denial 
whatevw  of  the  all^'U<nu  of  paragraph  7 
set  forth  above. 

The  cause  was  irtamtemA  to  Lewis  and 
(Harke  county,  where  It  was  tried  to  the 
court  sitting  with  a  Jury.  The  Jury  retum- 
de  a  verdict  In  favw  of  the  plaintiff,  and 
Judgment  was  ratered  thereon.  The  appeals 
are  from  the  Jni^mait  and  from  an  order 
denying  defendants*  motion  Cor  a  new  trial. 

J.  L.  Wines,  Forbls  ft  Hatteson,  and  M. 
J.  Cavanaugh,  for  appellants.  Bobt  B.  Smith, 

H.  lu  Maury,  and  John  B.  Clayberg,  for  re- 
i^ndent 

HOLLOWAT,  3.  (after  stating  the  facts). 

I.  The  cause  was  apparently  tried  upon  the 
theory  that  there  was  an  Issue  raised  by  the 
pleadings  as  to  whether  the  wire  which 
caused  the  injury  to  plaintiff  was  placed 
In  position  before  the  trestle  upon  which 
plaintiff  was  at  work  was  erected.  The  most 
casual  reading  of  the  pleadings  will  show 
at  once  that  there  was  not  any  Issue  upon 
this  question  at  all.  The  complaint  In  para- 
graph 5  abov^  In  plain  and  unmistakable 


language,  charges  that  the  defendants,  on  or 
about  the  Ist  day  of  May,  1902,  hung  this 
wire,  charged  with  an  electrict  current  of 
2,500  volts,  over  and  above  and  across  a 
trestle  at  the  East  Colusa  mine.  The  denial 
of  those  allegations  is  that  any  of  the  de- 
fendants, except  the  Butte  Electrict  ft  Pow- 
er Company,  hung  the'  wire  mentioned  in  the 
complaint  over  and  above  or  across  the  trestle 
at  the  East  Colusa  mine ;  and  that  any  of  the 
defendants  hung  the  wire  mentioned  In  the 
complaint  only  three  feet  or  about  three  feet, 
above  said  trestle.  The  answer  alleges  that 
a  certain  wire  hung  by  the  Butte  Electric 
ft  Power  Company  waM  so  bung  over  and 
above  said  trestle,  a  distance  of  about  4% 
feet  from  said  trestle,  and  was  called  a  sec- 
ondary wire.  These  pregnant  denials  admit 
that  the  Butte  Electric  ft  Power  Company 
strung  the  wire  mentioned  In  the  complaint 
charged  with  an  electric  current  of  2,600 
volts,  over  the  trestle  at  the  East  Colusa 
mine.  The  only  denial  is  that  such  wire  was 
only  three  feet  or  about  three  feet  above  the 
trestle.  If  the  trestle  was  not  there  before 
the  wire  was  placed  in  position.  It  Is  hardly 
necessary  to  say  that  the  wire  could  not 
have  been  strung  over  and  across  the  trestle, 
and  therefore  the  answer  unmistakably  ad- 
mits the  existence  of  the  trestle  before  the 
wire  which  caused  plaintiff's  injury  was  pla- 
ced in  position.  The  particular  wire  which 
caused  the  Injury  is  definitely  Id^tlfled  in 
the  proof  as  a  primary  wire;  so  that  the 
trial  court  would  have  been  Justified  in  stat- 
ing to  the  Jury  that  there  was  not  any  is- 
sue upon  the  question,  but  ttuLt  the  answer 
admits  that  this  wire  with  which  plaintiff 
came  in  contact  was  placed  In  position  after 
the  trestle  upon  which  he  was  working  was 
erectc^.  But  the  defendante  offered  proof 
traiding  to  ^ow  that  there  were  four  wires 
stretched  over  this  trestle ;  that  two  of  them 
were  primary  and  two  secondary  wires ;  tliat 
the  primary  wires  were  charged  with  an 
electric  current  of  from  2.000  to  2,500  volts, 
while  the  secondary  wires  wore  charged 
with  only  about  101  volts,  which  was  not 
sufficient  to  have  caused  the  injury  comidain- 
ed  of. 

Acting  upon  the  assumption  that  there  was 
an  Issue  as  to  whether  the  wire  or  the  trestle 
was  first  put  in  place,  the  court  submitted  to 
the  Jury  certain  Instroctlons  of  which  com- 
plaint Is  made.  One  of  these  InstructitHW 
(No.  9)  was  asked  by  the  def^dants  and 
given  by  the  court  with  a  material  modifica- 
tion. By  this  instruction  the  Jury  was  told 
that  if  they  found  from  the  evidence  that 
the  wire  which  caused  the  injury  to  plaintiff 
was  strung  by  the  defendants  before  the 
trestle  was  erected,  that  the  trestle  was  erect- 
by  a  third  person  without  the  knowledge  or 
consent  of  the  defendants,  and  was  not  used 
by  the  defendants,  and  that  plaintiff  was  at 
work  on  the  trestle  for  some  person  other 
than  the  defendants,  and  that  the  defend- 
ante did  not  know  that  the  trwtle  was  be- 
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lug  OMd,  and  If  th^  farthw  found  tbat  the 
wire  which  caused  the  injury  was  atmng 
a  sofflclent  height  above  the  surface  of  tha 
gronnd  to  render  It  Impossible  for  persons 
at  work  or  traveling  in  that  vicinity  to  come 
In  contact  with  it  by  ordinary  means,  then 
the  act  of  plaintiff  In  coming  In  contact  with 
the  wire  was  contributory  negligence  on  his 
part  which  would  preclude  his  recovery.  To 
this  extent  the  instruction  was  asked  by  the 
defendants,  but  the  court  attached  to  it  this 
modification:  "Unless  you  find  that  the  said 
defendants  were  guilty  of  negligence  In  not 
Inspecting  their  property  at  such  reasonable 
periods  of  time  as  would  enable  them  to  know 
and  discover  that  said  trestle  bad  l>een  erect- 
ed under  their  said  wires  and  was  being 
used  as  a  passageway  by  human  beings,  and 
that  the  erection  of  said  trestle  had  brought 
the  said  wires  so  close  to  persons  passing 
acnw  said  trestle  as  to  be  dangerous  to  the 
lives  and  safety  of  human  beings."  The 
court,  by  instruction  No.  12,  told  the  Jury 
tbat,  If  they  should  find  from  the  evidence 
that  the  wire  which  caused  the  Injury  was 
Btnmg  before  the  trestle  was  erected,  then 
they  were  Instructed  that  it  Is  the  duty  of 
persons  or  corporations  transmitting  electric 
cnrrents  that  are  dangerous  to  human  safety 
or  life  to  inspect  their  properties  at  reason- 
able Intervals  with  a  view  of  ascertaining 
what,  If  any,  physical  changes  have  taken 
place  which  might  create  or  Increase  danger 
to  human  life;  and  In  this  case,  if  the  Jury 
should  And  that  the  property  was  not  Inspect- 
ed at  reasonable  Intervals,  and  that  a  rea- 
sonable inspection  would  have  disclosed  the 
existence  of  the  trestle  and  the  physical  con- 
ditions surrounding  It  at  the  time  the  plaln- 
tfff  was  Injured,  tben,  In  that  event,  the  de- 
fendants were  charged  with  fcnowle^l^  of  the 
eslstence  of  the  trestle. 

Objection  Is  made  to  Instruction  Mo.  9  as 
modified,  and  to  No.  12,  In  that  they  impose 
upon  the  defoidants  the  duty  of  Inspecting 
flwlr  lines  of  wire,  even  If  the  trestle  was 
erected  aftv  the  wire  which  caused  the  In- 
Jury  was  strung,  i^pellants  contend  that, 
It  it  was  found  tbat  the  trestle  was  erected 
atta  the  wire  was  put  In  place,  then,  as  to 
the  defendants,  the  plaintiff  was  a  naked 
treqmsstf,  and,  as  to  him,  the  defendants  did 
not  owe  the  duty  of  inspection,  and  In  sup- 
pOTt  of  this  dte  Egan  v.  Montana  Central 
Ry.  Go.  et  aU  24  Mont  669,  68  Pac.  832 ; 
Belnhom  v.  Orlswold,  27  Mont  79,  60  Pac. 
657,  GO  R.  A.  771,  04  Am.  St.  Rep.  818; 
and  DriscoU  v.  Clark,  82  Mont  172,  80  Pac. 
873.  But  the  complaint  allies  that  the  plain- 
tiff was  rightfully  and  lawfully  in  pursuit 
of  his  business  at  the  time  when,  and  place 
where,  he  was  Injuredf  and  this  Is  not  denied. 
Neither  Is  there  anything  in  the  pleadings  or 
proof  which  would  evra  tend  to  show  that  tiie 
owner  of  the  trestle  was,  as  to  the  owner 
die  wire,  a  trespasser.  The  wire  was  strung 
do  and  along  a  public  street,  and  the  trestle 
wu  Imltt  acroas  tiie  street  at  right  angles 


with  the  course  of  the  line  of  wire.  As  said 
before,  the  answer  speclflcally  admits  that  the 
wire  was  strung  after  the  trestle  was  erect- 
ed; but,  if  It  be  said  that  all  parties  proceed- 
ed In  the  trial  court  upon  the  theory  tbat 
there  was  an  Issue  raised  as  to  this  fact,  still 
there  Is  not  aoytblng  which  would  Justl^  the 
conclusion  that  either  the  owner  of  the  wire, 
or  the  owner  of  the  trestle,  was,  as  to  the  other, 
a  trespasser.  The  law  will  not  presume  It 
but,  In  the  absence  of  any  showing  to  the  con- 
trary, the  presumption  Is  that  each  alike 
was  there  lawfully.  So  that  we  may  at  once 
dismiss  from  our  consideration  any  conten- 
tion tbat  the  owner  of  the  trestle  was  a 
trespasser;  and  this  being. so,  the  cases  tAteA 
above  from  this  state  are  not  In  point  here. 
Defoidants'  liability  to  the  plaintiff  must 
therefore  be  determined  by  rules  applicable 
to  one  injured  by  the  allied  negligence  of 
another,  where  the  injured  party  was  right- 
fully porsnlng  his  business  or  pleasure  at 
the  time  of  his  Injury. 

In  3  Current  Law,  1182,  the  rule  as  to 
this  liability  Is  announced  as  foUows:  "While 
one  furnishing  electricity  la  not  ao  Insurer, 
yet  as  to  the  public  he  Is  oUlged  to  use  the 
utmost  human  care,  vigilance,  and  foresight, 
reasonabSy  consistent  with  the  practical 
operation  of  his  plant,  to  provide  against 
all  reasonably  probaMe  conttngendes;  the 
care  required  In  any  particular  case  being 
pnvortlonal  to  the  danger,  "nils  Indudes 
the  use  of  the  best  mechanical  omtrlvances 
and  Inventions  in  practical  use,  perfect  In- 
sulation at  all  places  near  whldi  people  have 
a  right  to  go,  and.  It  has  been  held,  perfect 
hMulation  of  all  overhead  wires  atnnv 
through  streets,  the  consideration  of  dlmatle 
conditions,  and  the  maintenance  of  such  a 
system  of  Inspection  as  will  Insure  reason- 
able promptness  in  the  detection  of  defects." 
While  this  rule  goes  farther  than  tt  Is  neces- 
sary for  us  to  go  In  this  Instance,  we  do  adopt 
and  approve  It  to  the  extent  tbat  it  holds 
the  owner  or  operator  of  an  electric  plant 
to  a  reasonable  d^ree  of  care  In  erecting 
pole  lines,  selecting  eppIlRnces,  Insulating  the 
wires  wherever  people  have  a  right  to  go  and 
are  liable  to  come  in  cbntact  with  them,  and 
In  maintaining  a  system  of  Inspection  by 
which  any  change  which  has  occurred  in  the 
physical  conditions  surrounding  the  plant 
poles,  or  lines  of  wire,  which  would  tend  to 
create  or  Increase  the  danger  to  persons  law- 
fully In  pursuit  of  their  business  or  pleasure, 
may  be  reasonably  discovered.  Mitchell  v. 
Charleston  L  &  P.  Co.,  45  8.  C.  146,  22  9.  B. 
767,  81  L.  R.  A.  577.  Other  courts  announce 
the  rule  In  even  stronger  terms.  For  Instance, 
In  Colorado  It  Is  said:  "Moreover,  the  court 
In  other  Instructions  correctly  declared  that 
the  defendant  was  bound  to  exercise  the 
behest  skill,  most  consummate  care  and 
caution,  and  ntmost  diligence  and  foresight 
In  the  construction,  maintenance,  and  time- 
ly Inspection  of  Its  entire  plant  which  was 
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'Attainable,  consistent  wltb  the  practical  con- 
dtict  of  its  business  according  to  the  best- 
known  methods  of  the  state  of  Its  art  at  and 
prior  to  the  time  of  the  disaster."  Denver 
Con.  Electric  Co.  t.  Lawrence,  SI  Colo.  301, 
78  Pac.  39.  And  in  Pennsylvania  the  rule 
respecting  the  duty  of  a  gas  company  Is 
stated  as  follows:  "While  no  absolute  stand- 
ard of  duty  in  dealing  with  such  agencies  can 
be  prescribed,  it  Is  safe  to  say  in  general 
terms  that  every  reasonable  precaution  sug- 
gested by  experience  and  the  known  dangers 
of  the  subject  ought  to  be  taken.  This 
would  require,  in  the  case  of  a  gas  company, 
not  only  that  its  pipes  and  fittings  should  be 
of  Buch  material  and  workmanship,  and 
teld  in  the  ground  with  such  skill  and  care, 
as  to  provide  against  the  escape  of  gas  there- 
from when  new,  but  that  such  system  of  In- 
spection should  be  maintained  as  would  In- 
sure reasonable  promptness  In  the  detection 
of  leaks  that  might  occur  from  deterioration 
of  the  material  of  the  pipes,  or  from  any 
other  cause  within  the  drcnmQ>ectIon  of 
men  of  ordinary  skill  In  business."  Koelsch 
T.  PhUadelphia  Co.,  162  Pa.  8SB»  26  AtL  622, 
18  L.  B.  A.  760,  34  Am.  St.  Bep.  69S. 

It  wonid  hardly  do  to  say  that  tbe  d^nd- 
ant  can  only  be  reqaired  to  ezerdse  due 
diUgraice  after  It  receives  notice  of  any  de- 
tect in  its  appliances  or  of  any  diange  In  the 
physical  condltlona  BurTonnding  tbem,  for 
Uils  would  be  placing  a  premium  upon 
negligent  ignorance,  as  was  aaid.  In  snb- 
■tanoe,  by  the  8iy>reme  Court  of  Sooth  Caro- 
lina in  MltdieU  ▼.  Gharieaton  L.  ft  P.  Co., 
abOTft  District  of  Colombia  v.  Woodbury, 
136  U.  S.  468.  10  Sup.  Ot  9B0.  84  L.  Dd.  472. 
Under  tbe  ride  which  we  have  announced 
above,  vre  tiilnk  the  conrf  a  instmctionB  No. 
8  as  modified,  and  Now  12  as  giveu,  correctly 
state  tbe  law. 

2.  Tbe  court  alBo  gave  an  biatniction,  num- 
bered 6,  of  v^ich  complaint  Is  made.  That 
Instrnctlcm  is  aa  follows:  **Tbe  coort  In- 
stmcts  the  Jury  that  all  persons  or  corpora- 
tions, who  handle  a  force  of  great  inherent 
danger  to  the  Uvea  and  safety  of  others,  are 
held  by  law  to  a  high  degree  of  care  In 
handling  the  same,  to  the  end  that  other 
perBons  shall  not  be  hurt  by  the  same,  while 
such  other  persons  are  not  trespassing  and 
are  ri^tfnlly  minding  their  own  business; 
In  other  words,  the  care  required  is  measur- 
ed by  and  equal  to  the  danger.  When  any 
one  handles  a  force  of  utmost  danger,  a  very 
great  care  Is  required.  What  would  be 
care  In  iiandllng  a  force  of  little  danger 
might  not  be  care  in  handling  a  force  of 
great  danger,  and  might  be  negligence  in 
handling  such  a  force.  As  the  danger  in- 
creases, so  the  degree  of  care  increases  which 
is  required  of  persona  who  are  handling  tbe 
force.  The  degree  of  care  required  Is  pro- 
portionate to  the  danger  of  the  force,  and, 
where  a  force  of  highest  danger  is  handled, 
a  very  high  OiBgtee  of  care  la  required  In 


handling  the  said  force,  to  the  end  that  no 
other  person  lawfully  minding  his  own  busi- 
ness and  not  trespassing  may  be  hurt  by  the 
force."  We  think  this  instruction  correctly 
states  tbe  law.  In  Commonwealth  Electric 
Co.  V.  Melville,  210  III.  70,  70  N.  E.  1062, 
it  Is  said:  "Electricity  Is  a  subtle  and 
powerful  agent  Ordinary  care  exercised  by 
those  who  make  a  business  of  using  It  for 
profit,  to  prevent  Injury  to  others  therefrom, 
requires  much  greater  precaution  in  ita 
use  than  where  the  element  used  Is  of  a 
less  dangerous  character.  As  there  Is  greater 
danger  and  hazard  in  the  use  ct  electrlcty, 
there  must  be  a  corresponding  exercise  of 
skill  and  attention  for  tbe  purpose  of  avoid- 
ing injury  to  another,  to  constitute  what 
the  law  terms  'ordinary  care.*  Tbe  care  must 
be  commensurate  with  the  dangw."  In 
Hoye  T.  Chicago,  M.  ft  St  P.  I^.  Co.,  46 
Minn.  289.  48  N.  W.  1117,  the  Minnesota 
court  states  the  rule  as  foUows:  "Beason- 
able  care  la  all  that  is  required.  But  this 
must  be  proportionate  to  the  risks  to  be  ai>- 
prdiended  and  guarded  against"  TblB  lan- 
guage Is  quo1»d  wltb  approval  by  the  same 
court  in  the  later  case  of  Gilbert  v.  Duluth 
Gen.  E.  Co.,  100  N.  W.  663. 

Tbe  same  rule  In  practically  tbe  same 
terms  Is  announced  by  other  courts  and  text- 
writers  as  follows:  "If  would  have  been 
safer  and  the  better  practice  to  Instruct  the 
Jury— which  ought  bweafter  to  be  obBorved-^ 
evea  in  cases  like  the  one  before  us,  that  tbe 
defendant  was  bound  to  owclse  that  rea- 
sonable care  and  caution  which  would  be 
exercised  by  a  reasonably  prudent  and  cau- 
tious person  under  the  same  or  similar  cir- 
cumstances. In  addition  to  this,  the  Jury 
should  tuLve  been  instructed  that  the  care  in- 
creases as  the  danger  does,  and  that,  where 
the  business  in  question  is  attended  with 
great  peril  to  the  public,  tbe  care  to  be  exer* 
clsed  by  the  person  conducting  the  business 
Is  commensurate  with  tbe  increased  dan- 
ger." Denver  Con.  Electric  Co.  v.  Simpson, 
21  Colo.  371,  41  Pac.  490,  81  L.  R.  A.  606. 
"An  electric  light  company  is  bound  as  to 
the  public  to  exercise  the  utmost  degree  of 
care  in  the  construction,  Inspection,  r^alr, 
and  operation  of  Its  apparatus  and  appli- 
ances; or,  disregarding  distinctions  as  to  de- 
grees of  care,  the  rule  may  be  thus  stated: 
To  prevent  an  injury  to  the  public,  the  law 
requires  that  usual  and  ordinary  care  should 
be  used,  which,  In  such  a  business  as  an 
electric  light  company  operates,  requires  and 
demands  a  degree  of  care  and  diligence 
proportionate  to  the  danger  or  mischief  that 
is  liable  to  ensue.  The  words  *usual  and 
ordinary  care*  mean  In  such  cases  nothing 
more  or  less  than  that  If  there  be  great  dan- 
ger and  hazard  In  tbe  business,  there  should 
be  a  corresponding  degree  of  skill  and  at- 
tention required  by  tbe  law."  10  Am.  ft  Eng. 
Enc.  Law,  872.  "EVlectric  companies  are 
bound  to  use  'reasonable  care  In  tlie  constrac- 
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tlon  and  maintenance  of  tbelr  lines  and  ap- 
poratns — ^that  Is,  ancb  care  as  a  reasonable 
man  wonld  use  nnder  the  circumstances — 
and  will  be  responsible  for  any  conduct  fall- 
ing short  of  this  standard.*  This  care  varies 
with  the  danger  which  will  be  incurred  by 
negligence.  In  cases  where  the  wires  car- 
ry  a  strong  and  dangerous  current  of  electric- 
ity, and  the  result  of  negligence  might  be 
exposure  to  death  or  most  serious  accidents, 
the  highest  degree  of  care  Is  required."  City 
Electric  St  Ry.  Co.  v.  Conery,  61  Ark.  381, 
SS  S.  W.  428,  81  L.  R.  A.  570,  54  Am.  8t  Rep. 
262.  "The  measure  or  degree  of  care  re- 
quired of  electrical  companies  Is  variously 
defined,  but  It  Is  conceived  that  the  con- 
sensus of  opinion  Is  that  they  must  exercise 
that  reasonable  care,  consistent  with  the 
practical  operation  of  their  business,  which 
would  be  observed  by  reasonably  prudent 
persons  under  like  circumstances,  Increasing 
the  care  with  any  change  in  conditions 
likely  to  Increase  the  danger,  and  having  due 
regard  to  the  existing  state  of  science  and 
of  the  art  In  question."  15  Cyc.  472. 

Many  of  the  cases  growing  out  of  alleged 
n^ligence  by  companies  handling  electricity 
are  reviewed  in  Keasbey  on  Electric  Wires, 
-H  242-2SS,  and  the  doctrine  announced  is 
that  embodied  In  Instmctlon  No.  6.  After 
all  Is  said,  the  Instnictlon  only  aimonnced 
the  familiar  rule  In  negligence  cases :  That 
the  defendant  is  required  to  exercise  reason- 
-able  care.  But  what  Is  reasonable  care  In 
handling  brick  and  mortar  may  amonnt  to 
■criminal  negligence  In  handling  nitroglycerin; 
-so  that  the  only  rational  rule  Is  that  an- 
nonnced  by  the  trial  court:  That  the  care 
required  iM  measured  hs  and  equal  to  the 
■danger. 

a  By  Instruction  No.  10  the  court  told  the 
Jury  that  there  was  not  any  evidence  which 
would  warrant  the  Jury  in  finding  that  the 
■defendants  had  actual  notice  of  the  erectlcm 
■of  the  trestle,  and  that  their  wires  had  been 
brought  in  close  proximity  to  it;  but  that  the 
Jury  should  only  consider  this  In  the  event 
that  they  believed  from  the  evidrace  that  the 
wire  which  caused  the  Injury  was  hung  be- 
fore the  trestle  was  erected;  and  in  the  event 
tbay  believed  from  the  evidence  that  the  wire 
was  Btmng  after  the  trestle  was  erected,  then 
tbe  defendants  were  cheigeable  with  knowl- 
'edge  of  the  existence  of  the  trestle  and  the 
Pbyalcal  co&dltlonB  surrounding  it  If  there 
■warn  Koj  enor  In  this  instmctlon.  It  was  er- 
<or  In  tin  defttidaati*  £aTor, 

4.  trpoD  the  trial  the  plalntlfl  offered  testl- 
mony  wUch  tended  to  show  that  he  bafl. 
Ured  In  Butte  about  U  or  18  years;  that  he 
litd  woAed  In  and  about  the  mines  and  re* 
dvctloiD  works  in  Silver  Bow,  Deer  Lodge, 
and  Granite  oonntles;  that  he  had  received 
from  $S  to  $4  per  day,  according  to  the 
character  of  work  he  did;  tibat  among  others 
be  had  worked  tm  one  D.  H.  Dnnahee  for 
six  or  Mvoi  years;  that  in  1901  he  was  at 
matk  In  tha  FuinsylTania  mine  and  worked 


there  for  about  a  year.  He  was  thm  adEed 
what  wages  he  received  there.  This  question 
was  objected  to  on  the  ground  that  the  in- 
vestigation should  be  limited  to  an  inquiry 
as  to  the  wages  he  was  receiving  at  the  time 
the  accident  occurred,  and  that  the  testi- 
mony was  irrelevant,  incompetent,  and  im- 
material. The  objection  was  overruled,  and 
error  Is  assigned  to  this  ruling  of  the  court 
We  think  the  objection  was  properly  over- 
ruled. It  might  have  occurred  that  at  the 
time  of  the  Injury  the  plalntlflF  was  not  receiv- 
ing any  wages  at  all,  and  had  not  been  for  some 
time  prior  thereto,  and,  while  It  would  have 
be^  competent  for  this  fact  to  have  been 
made  to  appear  to  the  jury.  It  can  hardly  be 
said  that  an  Injured  party  under  such*  cir- 
cumstances would  not  be  entitled  to  recover 
anything.  Section  4330  of  the  Civil  Oode 
establishes  the  measure  of  damages  In  cases 
of  this  kiud,  as  follows:  "For  the  breach 
of  an  obligation  not  arising  from  contract 
the  measure  of  damages,  except  where  other- 
wise expressly  provided  by  this  Code,  is  the 
amount  which  will  compensate  for  all  the 
detriment  proximately  caused  thereby,  wbeth- 
er  it  could  have  been  anticipated  or  not" 
In  a  leading  English  case  up<»i  this  subject 
It  la  held  that  where  recovery  was  sought 
by  a  physician  for  Injuries  which  occasioned 
loss  of  time  and  which  impaired  his  capacity 
to  earn  money  In  the  future,  the  Jury  might 
consider  proof  of  the  average  aggr^te  of 
yearly  fees  received  by  the  physician  before 
his  Injury.  Phillips  v.  London,  etc.,  R.  R. 
Co.,  L.  R.  6  Q.  a  76,  42  L.  T.  N.  S.  6;  Pat- 
terson's Railway  Accident  Law,  H  89S-89& 
We  do  not  think  that  the  period  of  time 
covered  by  the  Inquiry  in  this  instance  was 
nnreasonahlew 

S.  In  the  Qteclflcatlons  of  errors  in  ai^pel- 
lants'  biiet  under  the  head  **Insnfflclaicy  of 
Evldeoice  to  Jnstlfy  the  YenUct"  it  Is  stated 
that  the  evidence  Is  Inanfltelent  to  Justify  a 
verdict  fbr  $2(^000;  the  amonnt  returned  l^^ 
the  Jury;  but  counsel  apparently  attached 
little  Importance  to  tbia  ccmlsntion,  as  their 
bri^  does  not  contain  any  argummt  what- 
ever upon  the  snbject  Kennon  v.  Gilmer, 
9  Hont  108,  22  Fac.  448.  and  Hamilton  t. 
Great  Falls  St  Ry.  C3o..  17  Mont  834,  42 
Pac.  SBOt  48  Pa&  718,  are  cited,  but  to  what 
purpose  is  not  Jiut  apparent  In  each  of 
these  cases  the  verdict  was  apparently  ar- 
bitrarily scaled.  Fulsom  r.  Ooncord,  46  Yt 
130,  and  Houston  &  T.  G  R.  Ca  v.  WlUle,  63 
Tex.  818,  87  Am.  R^.  766,  are  the  only  other 
cases  dted,  and  these  likewise,  wlthont  any 
argument  or  aunment  whatever.  In  Ful- 
some v.  Ooncord  the  trial  coort  reminded  tha 
Jury  that  an  allowance  ft>r  prospective  dam- 
f^es  is  making  payment  in  advance^  and  in 
fixing  upon  a  sum  for  such  damages  this  fact 
m^t  be  taken  into  consideration  and  the 
amonnt  reduced  to  its  present  worth.  On 
appeal  the  Supreme  Court  said  of  this:  "Ak 
the  effect  of  this  suggestion  wonld  be  to  lessen 
the  damages,  if  it  bad  any  effect  tbe  defend- 
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'ant  cannot  complain  of  It  and  we  find  ao 
lesal  wror  In  It  In  reqiect  to  tbe  amount 
of  prospectlre  damages  to  be  awarded,  tbe 
Jury  are  the  nclnsive  Judges."  In  Houston 
ft  T.  O.  B.  Co.  T.  Willie  the  Siwreme  Gonrt  of 
Texas,  said  tbat  oompensatlm  for  leasowd 
ability  to  earn  mon^  sbonld  be  made  iqKm 
the  principle  that  the  amount  allowed  1b  such 
as  will  purchase  an  annnity  eqnal  to  tbe 
dltference  between  the  Injured  party's  an- 
nual earnings  before  bis-  injury,  and  the 
amoimt  If  any,  he  might  earn  thereafter. 

But  If  these  cases  are  cited  in  snpport  of 
some  contention  which  api>ellants  may  make 
that  tbe  jury  was  Improperly  Instmcted  upon 
tbe  method  to  be  employed  In  determlnlDg  Hie 
amount  of  damages  for  Impairment  of  earn- 
ing capacity  In  the  future,  It  ie  sufficient  to 
say  that  a  more  definite  Instmctlon  than 
that  given  by  the  court  was  not  asked  by 
tfaem.  The  court  instmcted  the  jury  that,  if 
they  found  for  the  plaintiff,  then  In  fixing 
the  amount  of  damages  they  might  take  Into 
consideration,  mental  and  physical  pain  and 
suffering  caused  by  tbe  Injury,  wages  which 
plaintifT  might  haVe  earned  from  the  date  of 
the  injury  to  tbe  date  of  the  trial,  and,  final- 
ly, if  th^  found  that  tbe  Injuries  are  perma- 
nent tb^  might  take  into  consideration  any 
loes  to  bim  by  reason  of  the  impairment  of 
hla  capacity  to  earn  money  in  the  future.  No 
complaint  Is  made  of  this  instruction,  and 
none  could  well  be  made.  We  are,  however, 
of  the  opinion  that  an  Instruction  particular- 
ly informing  tbe  jury  of  the  plan  or  standard 
to  be  adopted  in  estimatliv  damages  for  im- 
pairment of  capacity  to  earn  money  In  the 
future  should  be  given  In  all  such  cases;  but 
if  defendants  desired  a  more  specific  Instruc- 
tion than  that  given,  they  should  have  asked 
toi  it  We  think  the  rule  announced  by  the 
Texas  court  above,  is  the  correct  cme^  and 
in  ftict  the  only  safe  guide  in  fixing  sncb 
damages.  The  qneatiott  in  a  case  of  fiiat 
kind  Is,  what  amount  will  purchase  an  an- 
nuity equal  to  the  difference  between  the  an- 
nual wages  or  salary  received  by  the  plaintiff 
before  and  after  tbe  Injury,  where  the  In- 
Jury  Is  tbe  proximate  cauae  of  the  impair^ 
ment  of  earning  capacityT  This  rule  Is  ap- 
proved In  Baltimore  &  O.  B.  C!o.  v.  Hen- 
tbome.  73  Fed.  634»  1»  a  0.  A.  628;  4  Suther- 
land on  Damages  CSd  Bd.)  1 1249. 

The  law  does  not  contemplate  that  the 
injured  party  shall  be  paid  in  advance  a 
Bom,  tbe  Interest  from  which  will  equal  such 
amount  and  at  his  death  leave  the  principal 
to  hfa  estate,  but  only  that  be  shall  not  be 
made  to  lose  because  <tf  his  Injury.  From 
standard  mortuary  tables  and  tables  made  use 
of  actuaries  to  detomlne  the  cost  of  a 
particular  annuity,  such  damages  may  be  aa- 
certalned  and  fixed  with  some  degree  of  cer- 
tainty. Howevo*,  the  elements  of  physical 
ai^  ment^  pain  and  sufferli^s  are  entirely 
uncertain,  and  no  fixed  standard  can  be  ea- 
tabllsbed  for  ascertalnlnf  the  damages  oc- 


casioned by  theuL  The  amount  must  of  ne- 
cessity, rest  in  tbe  sound  discredon  cf  tbe 
Jury,  and  courts  are  ever  reluctant  to  hater- 
fere  with  tbe  verdict  vpon  the  ground  that  It 
la  excesriTO  m  Insnfflclent  The  parties  are 
entitled  to  a  verdict  from  tbe  Jury,  and  courts 
ought  not  to  substitute  their  Judgments  tor 
those  of  Juries,  exo^  In  tlioae  exceptional 
cases  where  it  manifestly  ai«>eara  that  the 
Jurors  made  a  mistake  In  calculation,  con- 
sidered an  item  w  Items  of  damagea  which 
should  not  have  been  ccmsldered,  or  abused 
that  sound  dlscretl<m  which  by  the  law  la 
vested  In  tbem.  Fnan  tbe  testimony  given  in 
lids  case  tbe  Jory  might  properly  have  drawn 
the  conclusion  that  tbe  plalntUTs  earning 
capacity  was  totally  deatzt^ed  by  this  ac- 
cident and  that  his  mental  faculties  as  well 
were  greatly  Impaired  by  reoam  of  it  Had 
tbe  Jury  been  Inatmcfaed  as  to  tbe  proper 
standard  t<a  estimating  damages  for  Impalr- 
moit  of  capacity  to  earn  money  in  tbe  future, 
they  might  by  a  reascmable.  but  not  exces- 
sive, allowance  tbr  m«ital  and  physical  pain 
and  suffering,  have  arrived  at  tbe  amount 
fixed  by  their  verdict  In  any  ^ent  tiie 
burden  of  snowing  error  reats  upon  tbe  appel- 
lants, and,  In  the  absmce  (HF  a  clear  showing, 
this  court  would  not  be  Josttfled  In  inter- 
fering upon  tbe  ground  of  excessive  dannwea 
alone,  particularly  whoe,  as  In  this  instance, 
the  evidence  la  aucb  that  tbe  Jury  migbt  wd> 
have  drawn  the  conclusion  that  plalntUfa 
injuries  are  permanut.  IS  Oyc.  180,  and  nu- 
merous casM  cited. 

We  have  consldwed  the  other  assignments, 
but  find  no  error.  The  Judgment  and  order 
ore  affirmed. 

Affirmed. 

BBANTLT,  C  J.,  and  MILBUBN,  J.,  ooo- 
cor. 


BTATB  V.  WELLS. 
(Supreme  Court  of  Montana.  Nov.  27,  190S.) 

1.  LucBirr— Eviobncb—Abkitob. 

Bvidenee  hetd  saffident  to  estaUlah  a  la^ 
ceny  and  to  present  a  question  for  the  jury 
whether  or  not  defendant  was  connected  with 
it  as  an  alder  or  abettor. 

2.  CaiHiHAL  Law— BviDXHOB— DxouLaLTioits 

or  COHBPISATORS. 

After  the  purpose  of  a  conspiracy  to  oom- 
mlt  a  larceny  tiad  been  accomplished,  and  the 
joint  enterpnae  is  completed,  evidence  of  acts 
or  declarations  of  one  of  the  co-conspirators  la 
hearsay  and  inadmissible  as  against  another. 

[Ed.  Notft — For  cases  in  point,  see  voL  14. 
Cent  Dig.  Criminal  Law,  U  lO^lOll.] 

8.  liABdNT— BVZDXKGB. 

Where,  in  a  prosecution  for  larceny,  otfie^ 
evidence  had  been  admitted  presenting  a  ques- 
tion for  the  jury  as  to  defendant's  guilty  par* 
ticipatlcai  in  the  transaction,  evidence  that  on 
the  dur  succeeding  that  on  which  the  offense  was 
committed  prosecutor  had  a  conversatlou  with 
one  of  the  conspirators,  and  learned  from  him 
toat  raosecutor's  watch,  which  had  been  stolen^ 
was  in  a  vawn  shop,  was  not  obJectlonaUe  foB- 
Immateriality  and  fnelevancy. 
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4  CUUIHAI.  IdkW  —  AFFUX  —  HtTOT.MflB 

AlKOB. 

Where,  la  a  proBectition  for  larceny,  It  was 
Vidiapiited  that  a  laroeay  had  been  committed, 
and  it  was  also  established  that  A.  had  pawned 
proeecutor'e  watch,  alleged  to  have  been  stolen 
«t  the  tlm&  the  principal  inquiry  being  whether 
^afendant  had  fiiU^  connection  with  the  theft 
<tf  it,  evidence  of  m  convowatlon  between  prose- 
cutor and  A.,  after  the  offense,  from  which 
prosecDtor  discovered  that  the  watch  was  in 
4  pawnshop,  was  not  prejudicial  to  defendant. 
6.  WimssEs— Cboss-Bxauination. 

Whwe  the  testimony  of  a  witness  at  an 
laiBlnlng  trial  waa  idwitiM  by  him.  and  a 
4i8crcpan«r  between  his  evidence  as  It  there  ap- 
pearea  and  his  present  testimony  was  called  to 
his  sttention,  ana  the  witness  denied  that  he  had 
made  the  statement  to  which  his  attention  wss 
called,  the  right  of  cross-exam  ioatloQ,  conferred 
by  Code  Civ.  Proc  H  3379,  3380.  was  fnlly  ex- 
ercised when  the  contradiction  was  made  to  a^ 
pear,  and  ft  was  not  error  to  refuse  to  permit 
the  witness  to  state  whether  the  evidence  claimed 
to  have  been  given  on  the  pnlimlnary  ezaiDlna* 
tiw  was  true  or  false. 

4.  Cbiminal  Law  —  Bequist  to  Ghabgb  — 

FOBH. 

It  is  not  error  for  the  court  hi  a  criminal 
caae  to  refuse  to  give  a  request  to  in  the 

«xaet  form  reqaested,  when  it  is  given  In  sab- 
stance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  2014.1 

Appeal  from  District  Coort,  Gboteau  Coun- 
ty; Jno.  W.  Tattan,  Judge. 

William  D.  Wells  was  convicted  of  grand 
larceny,  and  he  appeals.  Affirmed. 

F.  B.  Stranahan,  toe  appellant  Albut  J. 
Gal&k,  Atty.  Oen„  and  W.  H.  Poormnn,  Asst. 
Atty.  Gen.,  for  the  Stat& 

BRANTLT,  C.  J.  The  defendant  was  by 
Information  charged  Jointly  with  his  brother, 
Samuel  SL  Wells,  and  one  Frank  Allen,  with 
the  crime  of  grand  larceny.  He  demanded 
and  was  granted  a  separate  trial,  and  as  a 
resnlt  thereof  was  convicted  and  sentenced 
to  a  term  of  four  years  In  the  state  prison. 
From  the  Judgment  and  an  order  denying 
him  a  new  trial,  he  has  appealed.  The  In- 
tegrity of  the  judgment  Is  assailed  uik>d  the 
grounds  that  the  verdict  is  contrary  to  the 
evidence,  that  the  court  erred  In  admitting 
and  excluding  evldoice,  and  that  it  preju- 
diced the  defendant  by  refusing  to  submit 
a  certain  Instruction  requested. 

1.  The  larc^  charged  is  that  the  defend- 
ants felraiiously  took,  stole,  and  carried  away 
985  in  money,  of  the  value  of  |9S,  and  a 
nickel  case  Waltham  wateh,  of  the  valne  of 
$30,  of  the  personal  pn^rty  of  one  J.  H. 
Brady.  The  state's  theory  of  tlie  case  la  that 
on  Febmary  14t  1904,  J.  H.  Brady  and  the 
accused  were  together,  going  from  one  saloon 
to  another  Id  the  village  ot  Havre,  In  Chotaan 
oonnty,  and  bidnlglng  in  drink,  and  that  the 
three  defendantB.  dlsoovwlng  that  Brady  bad 
the  watfdi  and  a  conildwable  sum  at  monay 
vfou  his  pwMMi,  concalTed  a  plain  to  steal 
them  tnm  blm,  imd  did  u  while  be  waa 
■tupefled  by  drink.  There  la  a  snggeBtlon,  al- 
ao^  that  he  was  dragged  during  the  course  of 
ttM  orgy.  The  ofMfiDce  Is  ntlrely  circum- 


stantial. While  not  controverting  the  claim 
that  the  property  was  stolen  by  Allen,  one  ci 
the  accused,  counsel  for  this  defendant  cm- 
tends  that  the  evidence  wholly  falls  to  con- 
nect hUn  with  the  taking.  This  contention 
we  do  not  think  meritorious.  While  the  evi- 
dence in  this  connection  is  not  as  convlndng 
as  it  mi^ht  be^  the  incriminatory  circum- 
stances provoi  made  out  a  case  for  the  Jury. 
It  axQMars  that  early  on  the  evening  In  qoes- 
tlon  Brady  and  the  accused  causally  met  at 
a  saloon.  They  had  had  aome  previous  ac- 
quaintance, but  their  relations  had  not  beeu 
Intimate.  They  there  began  to  drink.  Brady 
had  on  his  person  the  watdi  in  question  and 
fl02  In  billSt  among  which  were  three  of 
the  denomination  of  f20,  and  the  rest  wne 
of  smaller  deaunnlnaticHis.  Tbe  accused  bad 
no  numi^.  The  drinking  was  all  at  the  ex- 
poiae  of  Brady.  That  he  bad  the  imperty 
on  his  person  became  known  to  hia  associates 
by  the  fact  that  he  carried  the  watch  In 
sight,  and  during  the  course  of  the  erenliv 
exhibited  the  roll  of  mon^.  All  of  them  are 
laboring  men,  but  tor  the  tUne  being  the  ac- 
cused had  no  emph^moat,  and  were  desti- 
tute ;  Indeed,  so  destitute  that  fior  some  days 
they  had  been  dependmit  for  drinks  and  meals 
upon  the  kindness  ot  aoqnaintances  bi  the 
village;  the  defendant  and  bis  brotber  in  one 
or  two  Instances  oslng  a  borrowed  meal  tldi- 
et.  The  Wells  brothers  JUid  bew  iqtendtny 
their  nights  In  the  saloons,  and  slewing  as 
best  th«y  could.  During  the  evoilng  Allen 
borrowed  $1.25  from  Brady.  This  be  spent 
for  drink.  Th^  continued  drinking  uuUl 
about  2  o'clock  on  the  morning  of  the  15th. 
going  fnnn  place  to  place.  At  this  time 
the  four  left  the  last  place  they  visited. 
Brady  was  mncb  Intoxicated.  When  tiiey 
had  gone  a  short  dlatence^  they  were  sem  by 
the  bartender,  who  aeems.  to  have  watched 
them,  out  In  the  middle  of  the  street;  two  at 
the  accused  having  their  arms  about  Brady, 
and  the  other  standing  near.  Brady  testlfles 
that  about  this  time  be  lost  consdonsness, 
and  knew  nothli^c  until  be  woke  at  bis  room 
at  the  hotel,  about  10  o'clo<&  on  the  mwnlnff 
of  the  15th.  It  appears  from  othor  evidaice 
that  he  went  to  his  hotel  and  room  about  2 
o'clock.  When  be  voke  and  dressed,  he  found 
bis  money  and  watch  gone.  He  wmt  In 
search  of  bis  assodatea  of  the  iirerloos  night 
and  early  monili«.  He  first  found  Allen,  and 
ascertained  from  him  that  ttie  watch  could 
be  Anmd  at  a  ptLwoabap.  It  was  found  there, 
and  sbown  by  other  evidence  to  have  been 
pawned  by  Allen.  Immediately  after  this 
omversatlon  between  Brady  and  Allen  the 
latter  went  and  found  tbe  Wells  brothers. 
He  obtained  money  tram  the  defimdant  to 
redeon  tbe  watdL  At  tfie  time  ha  praEerred 
bis  request  tot  tbe  money  tbe  defmdant  de- 
murred, but  upon  being  urged  by  his  brothor, 
finally  fnmlahed  $2.50.  the  amount  obtained 
on  the  watch  by  Allen.  Tbe  conversation 
among  tiie  accused  on  tilils  subject  occurred 
In  the  rear  of  <»e  of  the  saUxnu  visited  on 


Digitized  by 


478 


88  PAOIiriC 


BBPOBTBR. 


(Mont* 


the  prevloos  eTentog  and  was  conducted  In 
whlq;>e]rB.  Early  on  the  morning  of  the  ISth 
the  defendant  went  to  a  saloon  kept  by  one 
Hinote  and  deposited  with  him  for  aafeke^ 
Ing  fOO  In  bills.  He  had  In  bis  possession  at 
that  time  three  twenty-dollar  bills,  one  of 
these  he  had  changed,  leaving  the  other  two 
with  a  tea-dollar  bill.  During  the  morning 
he  and  bis  brother  also  paid  some  small  bills 
theretofore  contracted  for  drinks  and  small 
amounts  In  money  borrowed  at  different  sa- 
loon*. The  defendant  himself  was  sworn  and 
testified.  HlB  statements  tended  to  contradict 
In  a  measure  some  of  the  facts  detailed  by 
the  other  witnesses.  But  his  account  of  the 
ntghfs  doings  Is  vague  and  contradictory  of 
Itself,  as  well  as  unreasonable  In  the  light  of 
some  significant  facts  which  are  clearly  es- 
tablished. For  Ulttstratlon:  In  explaining 
his  possession  of  the  bills  next  momli%  he 
said  that  he  had  been  saving  the  mon^  for 
some  time  In  order  to  pay  his  expenses  to 
The  Dalles,  Or.,  where  he  intoided  to  go 
to  shear  sbe^  as  soon  as  the  season  opened. 
Thongli  the  opportunity  was  glvoi  him  to  tell 
the  source  from  wblcb  he  obtained  the  money, 
he  Allied  to  do  so.  He  bad  recently  bem  at 
Fort  Bmton.  Obotean  couatar,  and  bad  bem 
employed  there  a  abort  time,  but  bis  earn- 
ings bad  beoi  small,  and  he  had  left  the  place 
without  paying  for  his  current  board  bin, 
and  had  borrowed  mmwy  enoqgih  to  pay  tbe 
expenses  of  himself  and  bis  brother  to  a  vll- 
tage  In  an  adjoining  conntT.  He  explained 
that  he  bad  hem  keqilnff  tbe  money  which 
was  depoeltod  at  Hlnottfs  saloon,  upon  Us 
person,  but  had  concluded  tiiat  since  be  bad 
begun  to  drink,  he  bad  better  put  it  In  a 
sate  place,  so  that  be  -would  not  '*blow  It  In." 
At  tbe  same  time  he  kept  out  $10  fiir  pend- 
ing money. 

Upon  these  facts  we  cannot  say  that  tb» 
verdict  Is  contrary  to  flw  endencei  There 
was  knowledge  on  tbe  part  of  the  def«idant 
and  bis  associates  of  Brady's  possession  of 
tbe  pn^erty.  There  was  clear  proof  of  their 
destitute  eondlHon  at  and  tor  some  time  prior 
to  the  date  of  the  crime.  There  was  likewise 
the  opportunity  to  commit  the  theft,  and  tbe 
defendant  admitted  bis  Intimacy  with  bis  as- 
sodates.  There  was  also  tbe  fact  well  es- 
tablished by  the  IndcDeiidait  testimony  of  the 
pawnbrtAer,  that  Alloi  bad  pawned  tbe  wateh 
early  on  the  morning  of  tbe  IStb.  and  that 
the  defendant  had  furnished  blm  with  the 
money  to  rede«tt  it  Coupled  with  these 
facts  was  the  d^xwlt  by  the  defendant  <m 
the  early  morning  of  tiie  15th  of  the  bins, 
the  same  In  number  and  denomination  as 
those  In  Brady's  possession  when  last  seoi 
Id  his  coat  end  his  Inability  to  explain 
satisfactorily  how  he  came  1^^  tbem.  Tbe 
evidence  was  snfBdoit  not  <mly  to  estebllsh 
tbe  larceny,  but  also  sufBdoit  to  go  to  the 
Jury  upon  the  qnesUon  whether  or  not  the 
d^endant  was  connected  with  It  as  an  alder 
or  abettor.  Gonnsel  cnnparea  the  facts  In 


this  case  with  those  In  the  case  of  State  v. 
Whorton,  2G  Mont  U,  68  Pac  627,  and  In- 
sists that  they  are  strlkU^ly  similar.  A  Just 
comparison  of  the  two  cases,  however,  re- 
veals a  wide  difference.  The  only  Incrimina- 
tory facts  shown  In  that  case  were  an  op- 
portunity to  commit  the  theft  thoi^h  not 
very  convenlwt  because  at  aU  tbe  times  when 
the  d^endant  might  have  had  an  (^(^mrtonltr 
other  parsons  were  present  who  were  above 
Bospicton,  the  possession  by  the  defendant 
two  three  days  afterwards  of  coins  of  tbe 
same  denomination  as  those  which  were 
claimed  by  tbe  prosecuting  witness  as  having 
been  stolen  from  him,  and  some  slight  evi- 
dence tending  to  show  that  tbe  defendant  bad 
stated  previous  to  the  larceny  Uiat  be  was 
without  money. 

2.  Brady  testified  as  a  witness.  He  stated 
that  on  February  15th,  wbea  be  dlscovored 
bis  loss,  he  went  to  seek  the  accused.  He 
found  All^  at  a  saloon,  playing  cards.  The 
two  retired  together  to  a  side  room,  and  there 
bad  a  conversation.  The  court,  upon  objec- 
tion, excluded  the  details  of  the  conversation, 
but  permitted  Brady  to  state  that  he  learned 
from  Allen  that  the  watch  was  in  a  pawnshop. 
Allen  gave  no  Information  as  to  bow  It  came 
to  be  then.  The  ctmtentlon  is  made  that  the 
ftdmlssl<m  of  this  evidence  was  error.  The 
objectim  made  was  "upon  the  ground  that 
It  [the  evidence]  Is  immaterial  and  Irrelevant,, 
unless  the  getting  et  tbe  wateh  to  the  pawn- 
shop is  connected  with  this  defaidant"  It 
will  be  noticed  that  tbe  objection  was  not 
made  on  the  ground  that  tbe  evidence  offered 
was  hearsay,  and  therefore  Incompetent  It 
Is  pr^nant  with  tbe  admiBsi<m  tiiat  tiie  evi- 
dence was  not  only  cranpetent  but  also  ma- 
t«lal  and  relevant  inovlded  other  evidence- 
Introduced  tended  to  oonnect  tbe  defoidant 
with  the  larceny.  As  against  the  defendant, 
any  act  or  declaration  of  Allen  at  that  time- 
was  hearsay  and  Incompetent  fmr  the  object 
of  the  conspiracy  had  been  accomplished. 
The  rule  Is  elementary  that  after  tbe  pur- 
pose of  the  conspiracy  has  been  accomplished, 
and  the  J<dnt  miterprlse  completed,  evldence- 
of  acts  or  declarations  of  <me  of  the  co-con- 
spirators Is  not  admlsrible  as  against  anotiiv . 
Bucb  evidence  Is  hearsay.  But  Uie  evidence 
bae  offered  was  cortalnly  relevant  to  the 
Inqidry  wbetbor  In  fact  a  larceny  had  been 
cnnmitted.  Without  proof  ot  tills  fact  s 
conviction  could  not  be  bad  at  an.  The- 
other  cireumBtances  proven  were  snfildait  to- 
go  to  the  Jury,  as  tending  to  slxtw  tiie  defend- 
ant's guilty  participation,  and  we  think  that 
the  ruling  upon  tbe  objection,  as  mad^  was 
Rwrect  But,  conceding,  for  tbe  purpose  of 
argument  that  It  was  wmag,  it  was  esteb- 
llsfaed  by  evidence,  nncontroverted  and  un- 
questioned, that  tbe  larceny  bad  be»  com« 
Ddtted  by  some  one.  It  was  also  estebllslied' 
bf  lnd^>«ident  evidence  that  Allen  bad  pawn- 
ed tlie  wateh.  The  primal  Inquiry  was- 
wbethw  the  defendant  had  guilty  comwe^ 
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tton  with  the  theft  of  It  The  lnformsti«t 
Imparted  by  Allen  did  not  tend  even  remote- 
ly to  aid  this  inquiry,  and  without  the  aid 
ot  other  facts,  established  by  Indepraident 
proirf.  It  did  not  eren  tmA  to  Inculpate  Al- 
len himself.  The  principal  fact — the  larceny 
— having  been  clearly  and  Indabltably  es- 
tablished by  evidence  other  than  that  in 
question,  and  the  informatkn  Imparted  to 
Brady  not  tending  in  any  way  to  Incriminate 
the  def^dant,  we  think  the  ana,  U  error  at 
all,  was  without  prajndlce. 

3.  The  aecnsed  wore  arrested  on  February 
IStb.  Th^  were  examined  by  a  committtog 
magistrate  on  the  ISth.  Brady  was  at  that 
time  examined  as  a  witness.  His  testimony 
was  reduced  to  writing  and  signed  by  him. 
There  was  a  dlscr^ncy  between  his  state- 
ments at  that  time  and  those  made  at  the 
trial  as  to  the  amount  of  money  he  bad  in 
the  roll  of  bills  and  the  amount  thereof  he 
had  Q>ent  during  the  evening;  the  question 
being  whether  of  the  $102  he  claimed  to  have 
at  the  time  he  began  to  drink  with  the  de- 
fendants he  had  spent  $6  or  ¥10.  After  he 
had  idoatlfled  bis  written  statement,  and  the 
discrepancy  bad  been  called  to  bis  atten- 
tion, he  was  asked  by  counsel  for  defendant : 
"Is  the  testimony  which  you  have  read  from 
your  testimony  at  the  preliminary  examina- 
tion true  or  false?"  The  witness  was  not  al- 
lowed to  answer.  Upon  further  examination 
be  denied  that  he  had  made  the  statement 
therein  to  which  his  attention  had  been  call- 
ed. Incidoitally  he  explained  that  be  was  not 
in  condition  to  testify  at  the  time  of  the  ex- 
amination, owing  to  the  orgy  b^lnnlng  on  the 
night  of  the  14th.  The  depoEiltlon  was  intro- 
duced In  evidence.  Complaint  is  made  that 
the  court  erred  in  not  permitting  the  witness 
to  answer.  We  tliink  there  was  no  error. 
The  purpose  sought  was  to  impeach  the  wit- 
ness. The  discrepancy  between  his  state- 
ments on  the  different  occasions  was  brought 
clearly  to  the  attention  of  the  jury.  It  was 
for  the  Jury  to  determine  whether  the  wit- 
ness told  the  truth,  taking  Into  consideration 
all  the  circumstances  and  the  explanation  of 
the  dlscrepancT  offered  by  the  witness.  The 
right  of  cross-examination  should  not  be  re- 
stricted, but  the  purpose  of  the  statute  (Code 
Civ.  Proc  H  3379,  8380)  Is  served  when  the 
contradiction  has  beoi  made  to  appear. 

4.  The  court  was  requested  to  Instruct  the 
Jury  that  the  question  whether  the  defendant 
was  an  accomplice  with  the  others  charged 
in  the  information,  or  either  of  them,  was 
solely  for  them  to  determine.  Complaint  Is 
made  that  this  was  not  done.  In  this  coun- 
sel Is  mistaken.  It  is  true  tliat  the  Instruc- 
tion was  not  submitted  In  the  exact  form  re- 
quested by  counsel,  but  It  was  In  substance, 
and,  taking  the  charge  as  a  whole,  it  fairly 
and  fully  submitted  all  the  issues  in  the  case. 

The  Judgment  and  ordw  are  affirmed. 
Affirmed. 

UILBUBN  and  BOLLOWAY,  JJ.,  concur. 


SHOBT  v.  ESTBT  at  aL 
(Supreme  Oonrt  of  Montana.  Nov.  ai,  1005.) 

BQUITT  —  DlBXCTIKG  Vexdiot  —  CONIXICTIHa 

BVIDENCB. 

In  an  action  to  have  a  deed  absolute  in  fonai 
declared  one  conveying  the  title  to  defendants  in 
tnut  for  plaintiff,  a  verdict  may  b«  directed, 
tboQgh  the  evidence  be  conflicting.  The  cause  oC 
action  being  one  of  purely  equitable  cognizance, 
and  the  verdict  being  but  the  Ending  of  tlie 
court,  it  is  necessary  on^  that  the  evidence  does 
not  preponderate  against  the  finding. 

[Ed.  Note^For  cases  in  ' point,  see  toL  19^ 
Cent  Dig.  Equity,  I  812.] 

Appeal  from  District  Court,  Silver  Bow 
County;  Wm.  Clancy,  Judge. 

Action  by  Z.  A.  Short  against  John  F. 
Estey  and  others.  Judgment  for  defendants. 
Plaintiff  sppealB.  Affirmed. 

Kirk  &  Clinton,  for  appellant  W.  F. 
Davis,  for  respondents  Estey.  J-  L.  Wines, 
for  respondents  Umbang,  Smith,  and  CapelL 

BBANTLY,  C.  J.  This  action  was  brought 
to  obtain  a  decree  declaring  the  defendants 
trustees  for  the  plaintiff  of  the  legal  title 
of  an  undivided  one-sixth  Interest  in  the 
Ramsdell  quartz  lode  claim  situate  In  Butte^ 
Silver  Bow  county,  and  directing  a  convey- 
ance by  them  to  bim.  An  accounting  Is  also 
demanded  for  the  rent  of  the  property  dnrlng 
the  time  It  has  been  occupied  by  the  defend- 
ants. The  complaint  allies,  in  substance: 
That  on  January  1,  1893,  the  plaintiff  was 
the  owner  of  said  Interest  and  certain  build- 
ings upon  the  claim,  and  was  in  possesBlon 
of  the  claim  under  an  arrangement  with  his 
co-owners.  That  on  that  date  he  executed  a 
deed  to  the  defendant  John  F.  Estey,  and 
delivered  the  possession  to  him,  with  the  ex- 
ception of  one  small  cabin,  which  plaintiff 
retained.  That  though  the  deed  was  ab- 
solute In  form  and  for  a  consideration  stated 
therein,  its  purpose  was  to  convey  the  title 
In  trust  for  plaintiff,  and  was  so  accepted  by 
Estey,  as  is  witnessed  by  the  following  writ- 
ing, execute  by  him  at  the  same  time  and 
delivered  to  plaintiff:  "This  Is  to  certify 
that  for  the  sum  of  five  thousand  dollars 
($5,000.00),  for  which  I  have  given  my  note, 
I  have  bought  all  of  Z.  A.  Short's  interests 
In  the  Bamsdel  1  m  Inlng  claim,  formerly 
known  as  the  'Maude  S.,'  together  with  three 
houses.  I  agree  not  to  dispose  of  any  of  the 
property  In  any  manner  but  to  take  good 
care  of  It  all.  I  will  deed  him  back  all  of  the 
said  property  at  any  time  that  he  wants  It 
If  he  pays  me  for  the  brick  house  that  I  build 
on  the  ground  or  what  it  Is  worth  at  the 
time  he  buys  It  I  will  also  promptly  refund 
to  Z.  A.  Short  all  rents  that  I  am  allowed  to 
collect  the  use  of  ground  to  be  compensation 
for  services.  [Signed]  John  P.  Estey."  Hiat 
thereafter  said  Estey  entered  Into  the  pos- 
session of  the  premises,  and  collectied  all 
rents  for  tbe  same,  fully  accounting  to  plain- 
tiff therefor  until  February  1,  1896.  That 
be  thereaftw  failed  to  aoconnt  furtlm,  Imt 
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converted  the  rents  to  his  own  use.  That 
plaintiff,  prior  to  the  bringing  of  this  action, 
demanded  a  reconTeyance  of  the  property 
and  an  aconntlng,  offering  at  the  same  time 
to  pay  to  plaintiff  the  price  of  the  brick 
boUdlng  referred  to  In  the  foregoing  writing. 
That  the  other  defendants  claim  some  sort  of 
separate  Interests  In  the  premises,  but  that 
such  Interests,  whatever  they  are,  were  ob- 
tained by  them  from  Estey  with  full  knowl- 
edge of  plaintiffs  rights,  and  are  therefore 
subject  and  subordinate  to  them.  The  de- 
fendants Est^  and  wife  admit  that  fbe  prop- 
erty was  conveyed  to  John  F.  Betey  by  the 
plaintiff,  but  allege  that  such  conveyance  was 
made  to  him  In  pursuance  of  an  absolute  sale 
to  him  by  plaintiff  for  a  valuable  conaldwa- 
tlon,  without  condition  or  reservation, .  or 
any  understanding  or  agreement  on  hlg  part, 
that  he  was  to  reconv^  at  any  time  or  ac- 
count for  the  rente.  They  spedflcally  deny 
the  execution  and  delivery  of  the  agreement 
set  forth  in  the  complaint,  or  any  other  agree- 
ment at  any  time  of  like  Import  Each  of 
the  other  defendants  filed  a  s^arate  answer, 
In  which  be  claims  as  &  purchaser  of  an 
Interest,  either  directly  or  by  mesne  conv^- 
ancea,  tsom  Bstey,  and  allies  that  he  pnr- 
diased  in  good  faith  fbr  value,  wlthont  do> 
ttce  (tf  plaintiff's  equities,  If  any  socb  tiam 
are.  The  plaintiff  by  replication  doiles  all 
the  alBrmatlve  allegations  of  the  dtfendants. 
The  cause  was  tried  the  court  sitting  with 
a  Jury.  When  the  evidence  bad  all  been  anb- 
mltted,  the  defendants  requested  tb»  court 
to  direct  the  Jury  to  render  a  verdict  In  th^ 
favor.  This  motion  was. sustained,  and  the 
Jury  directed  accordingly.  Upon  the  verdict 
BO  rendered  Judgment  was  rendered  and  m- 
toed  for  the  d^endanta  tor  tb^r  coats. 
Plaintiff  has  appealed  fnmi  the  Judgment 
and  an  order  draiylng  him  a  new  trlaL 

The  first  aa^gnmoit  la  tiiat  the  court 
erred  In  directing  a  verdict  Connsel  for  ap- 
pellant Invokes  the  rule  that  no  case  should 
evw  be  withdrawn  firom  the  Jury,  unless  tbe 
conclusion  necessarily  follows,  as'a  matter  of 
law,  that  no  reoov^  could  be  had  upon  any 
Inference  which  could  reasonably  be  drawn 
from  the  evidence  submitted.  He  points  out 
that  upon  the  Issues  presented  by  the  plead- 
ings there  was  a  substantial  conflict  In  the 
evidence,  and  Insists  that,  snch  being  the 
case,  he  was  entitled  as  a  matter  of  right  to- 
a  finding  thereon  by  the  Jury.  This  rule  Is 
applicable  in  all  cases  at  law,  for  In  snch 
cases  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses  ere  matters  fall- 
ing exclusively  within  the  province  of  the 
Jury.  But  this  Is  not  such  a  case.  The 
cause  of  action  stated  In  the  c<Mnplalnt  Is 
one  of  purely  equitable  cognizance.  There  Is 
no  Issue  presented  of  such  a  character  as 
wonid  entitle  any  of  the  parties  to  a  trial 
by  Jury,  according  to  the  usual  course  of  law. 
The  court,  then,  was  not  bound  to  call  a 
Jury  i  and  it  It  had  submitted  the  case  tot 


findings,  It  would  not  have  been  bound  {>y 
them.  In  such  cases  the  findings  may  aid  the 
conscience  of  the  Judge,  but  may  not  control 
his  Judgment  The  findings  and  Judgment 
are  his.  If,  when  the  Jury  has  made  findings, 
the  Judge  Is  not  satisfied  with  them,  he  may 
disregard  them  and  so  find  as  to  satisfy  his 
own  conscience.  Such  being  the  case,  the 
court  may  direct  a  verdict,  ev^  though  the 
evidence  be  conflicting,  as  was  done  In  San- 
ford  V.  Oates,  Tovnisend  &  Oo.,  21  Mont  277. 
63  Pac.  740,  where  the  questfons  Involved 
were  of  equitable  cognizance;  for  this  direc- 
tion to  the  Jury  Is  eqnlvalent  to  a  finding  by 
the  court  In  favor  of  the  defendant  Wbetib- 
er  the  finding  of  the  court  In  this  case  was 
erroneous  d^>enda.  thwefore,  npra  the  evl- 
doioe  submitted,  and  wheQier  it  prepondaraten 
against  the  OHKlnaion  readied.  Bordeaux  v. 
Bordeaux,  82  Mont  169^  80  Pae  6 ;  FInlen  v. 
Helnze  et  al.,  82  Mont  854,  80  Pac  91& 
The  court,  In  effect;  feond  ttiat  the  conv^- 
ance  made  to  Batay  was  hi  poranance  of  an 
absolute  sale  for  value,  wMlMHit  cfHidltioD  or 
reaervatlm,  and  that  the  contract  set  oot  In 
the  cfHnpIaint  was  never  executed  and  de- 
livered as  alleged  by  ttie  plaintiff.  Not  only 
doss  IJie  evidence  not  preponderate  against 
this  finding,  but  It  amply  Justifies  It  The 
plaintiff  hbnaelf  was  the  only  witness  who 
testified  on  his  behalf  as  to  the  facte  aur- 
ronndlng  the  executlim:  of  the  deed.  He 
stated  that  he  had  become  incapacitated  by 
overindulgence  in  drink,  and,  having  con- 
fidence In  the  d^endant  John  F.  Bstey,  de- 
sired him  to  take  a  c<mve7ance  of  his  interest 
In  the  claim  until  audi  time  u  he  could  re- 
sume control  of  It  himself,  and  that  thla 
defendant  agreed  to  do  so,  and  thereupon  tlie 
deed  and  the  agreement  wen  executed.  Ba 
further  teetifled  that  the  defendant  assumed 
control  ot  the  property,  and  collected  the 
rmte  and  accounted  for  them  for  about  two 
years,  but  that  be  then  refused  to  account 
further.  The  evidence  on  the  part  of  the 
def  endante  tends  strongly  to  show  that  Estey 
bought  the  Interest  giving  as  a  consideration 
for  it  $1,000  In  money,  part  In  cash  and  part 
on  time,  but  afterwards  paid,  and  also  a 
deed  to  an  undivided  one-half  Interest  In 
another  claim  situate  In  the  same  vicinity, 
which  the  defendant  Estey  then  owned;  that 
no  other  agreement  was  then  or  thereafter 
executed  with  reference  to  the  matter;  and 
that  the  plaintiff  never,  after  the  conveyance 
was  executed  and-  delivered,  made  any  de- 
mand upon  this  defendant  for  a  reconv^ance 
or  for  any  accounting,  until  about  the  time 
the  action  was  brought — a  period  of  about 
10  years.  It  further  tends  to  show  that  the 
defendant  Estey  and  bis  wife  collected  the 
rents  for  the  property,  but  never  made  an> 
accounting  at  any  time  to  plaintiff  for  any 
part  thereof,  or  recognized  that  he  had  any 
Interest  lu  the  property.  The  deed  from  the 
plaintiff  to  Estey  was  duly  acknowledged  and 
recorded.  The  agreem«it  waa  neither  ac- 
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knowledged  nor  recorded.  Tbe  onlr  erldaice 
Introduced  tending  to  abow  that  It  was  ever 
made  was  tbe  testbncHiy  of  plaintiff,  sap- 
ported  by  an  alleged  copy  made  In  the  hand* 
writing  of  plaintiff;  he  claiming  that  tbe 
<Hijebial  bad  been  lost  Under  these  dr- 
Gnmatances  Ibe  finding  of  the  court  may  not 
be  dlstnrbed. 

Onr  conclusion  upon  this  branch  of  the  case 
raiders  it  nnnecessair  to  constrne  tbe  writing 
and  detnmlne  wbetiiw  In  fact  It  amounts  to 
a  dedaratKm  of  trust  for  It  Is  wholly  Im- 
material what  the  character  oft  the  writing 
la.  If »  as  tbe  court  found,  defoidant  Estey 
never  executed  It  The  same  may  be  said 
of  tbe  question  whether  the  plaintlfTa  cause 
of  action  ig  barred  by  the  statute  at  limita- 
tions or  laches. 

The  Judgment  and  tbe  ordw  denying  a  new 
trial  are  affirmed. 

Affirmed. 

KII«BUBN  and  HOLLOWAT,  JJ.,  concur. 


HBNSIjDY  t.  OITY  or  BUTTB  et  al. 

(Sapreme  Conrt  of  Montana.   Nov.  17,  1005.) 
MmilOIPAL  COaFOBATIONB  —  InJUNCTION  — 

BBBiEijnxiro  CoLLBcnoH  or  Spkoiai.  Aa- 

BKSSUBHT. 

Injunction  will  lie  to  restrain  collection  of 
a  special  assessment  for  mtmlcipa]  improTement 
the  assessment  being  absolutely  void  oecausa  of 
the  cto  conned  proceeding  in  contravention  of 
Seas.  £awB  1807,  p.  210,  {  81,  providing  that 
where  tbe  owners  oi  more  than  half  the  property 
to  be  BBseBsed  for  the  Improvement  object  to 
the  maUDg  thereof,  the  Improvement  shall  not 
tlien,  or  vntbln  six  OKmths  thereafter»  be  mads. 

Appeal  from  District  Court,  SUtot  Bow 
County;  Geo.  M.  Bourquln,  Judge. 

Action  by  Larlnla  Hensley  against  the 
dty  ot  Butte  and  another.  From  an  order 
refusing  a  ten^orary  Injunction,  plalatlfl  ap- 
peals. Beversed. 

James  E.  Murray  and  McBrlde  &  McBrlde, 
for  appellant  L.  P.  Foreetell,  John  F. 
DaTles,  and  B.  M.  Lambs,  A>r  respondents. 

HOLLOW  AT,  J.  This  action  was  com- 
menced in  the  district  court  of  Silver  Bow 
county  by  tbe  plaintiff,  lAvinla  Hensley, 
against  the  dty  of  Batte  and  the  city  treasnr- 
er,  to  restrain  them  from  selling  certain 
real  estate  belonging  to  her  for  taxes  levied 
for  special  improvement  parposes.  The  com- 
plaint, among  other  things,  alleges  that 
the  plalntlfl  owned  the  property  Id  contro- 
versy; that  on  March  1,  1899,  the  city  coun- 
cil of  Batte  pMsed,  for  publication,  council 
resolution  No.  231,  creating  special  Improve- 
ment district  No.  8,  defining  Its  boundaries 
and  Including  plaintiff's  propoty  therein, 
stating  tbe  purpose  for  which  the  district 
was  created,  and  fixing  March  8,  1889,  as 
the  time  when,  and  the  council  room  the 
place  where,  latttested  parties  might  appear 


and  object  to  the  flnal  adc^tlon  of  the  reso- 
lution; that  at  such  last-named  time  and 
place  this  plaintiff  and  other  owners,  rep- 
resenting more  than  one-half  of  the  area 
of  the  property  to  be  assessed  to  defray 
the  cost  of  such  improrement  did  appear 
before  the  city  council,  and  did  object  to  the 
final  adoption  of  the  resolution  and  to  the 
making  of  such  Improvement;  bat  notwith- 
standing tbis  objectltm,  tbe  dty  council  as- 
sumed to  pass  finally  such  resolution,  and 
thereby  assumed  to  create  such  district  and 
aftuwards,  bf  resolutlcm,  assumed  to  levy 
and  assess  against  plaintiff's  property  a  tax 
of  f46S.06,  and,  the  same  not  having  been 
paid,  tbe  city  treasurer  advertised  her  prop- 
erty fw  sale,  and  will,  unless  restrained  \ty 
tbe  court  proceed  to  sell  the  same.  A 
temporary  restrainhig  order,  and  an  oi-der  to 
show  cause  why  an  Injunction  peidrate  Ute 
should  not  Issue,  were  issued  and  served. 
Tbe  defendante  answered,  specifically  deny- 
ing that  title  plaintiff  <a  any  of  the  property 
ovmtn  appeared  before  the  city  council  and 
objected  to  tiie  final  adoption  of  the  resolu- 
tion, n-  to  tbe  creation  of  tbe  Improronait 
district  admitting  some  of  tbe  allegations 
of  llie  ounplalnt  and  denying  otliers.  TTt^ 
on  the  hearing  on  the  return  of  the  order  to 
show  cause,  tiie  plaintiff  offered  evidence  In 
support  of  tbe  all^atl<ms  of  her  complaint 
which  were  put  In  Issue.  An  objection  was 
made  1^  tbe  dty  attorney  to  tbe  introduction 
of  any  evidence  tbe  plaintiff,  upon  tbe 
ground  that  she  has  a  plain,  speedy,  and  ade- 
quate remedy  at  law,  under  sections  4024, 
402S,  and  4026  of  the  Political  Code,  and 
therefore  Is  not  entitled  to  relief  in  equity. 
This  objection  was  susteined,  the  temporary 
restraining  order  vacated,  and  an  injunction 
pendente  lite  refused.  From  the  order  so 
made,  the  plaintiff  appeals. 

There  Is  but  one  question  presented  which 
requires  consideration.  The  objection  to  the 
Introduction  of  any  evidence  confessed,  for 
the  purposes  of  the  objection,  tbe  truth  ot 
the  allegations  of  the  complaint,  which  were 
BufilcIeDtly  pleaded.  The  allegation  In  the 
complaint  ia  that  the  plaintiff  and  other 
owners,  representing  more  than  one-half  the 
area  of  all  the  property  which  would  be  as- 
sessed to  defray  the  coat  of  said  improve- 
ment did  appear  before  the  dty  council  at 
the  time  and  place  mentioned  In  the  notice, 
and  "objected  to  the  making  of  said  Im- 
provements." We  think  this  allegation  suf- 
ficient and,  being  so,  and  the  truth  of  It 
being  admitted  for  tbe  purpMes  of  the  ob- 
jection made,  it  is  apparent  that  the  city 
council  had  no  authority  to  proceed  to  finally 
pass  the  resolution  or  to  levy  or  attempt  to 
collect  the  tax,  and  that  such  tax  so  levied 
was  absolutely  void  under  any  circumstaucea. 
The  dty  council  assumed  to  proceed  under 
the  provisions  of  House  Bill  No.  204,  ap- 
proved March  8,  1897  (Sess.  Laws  1897,  p. 
212),  section  31  (page  218)  of  whldi.  among 
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otber  things,  provides:  "If  at  each  meet- 
ing, objections  are  made  to  the  making  of 
such  improvement,  by  owners  or  agents  rep- 
resenting more  than  one-half  In  area  of  all 
the  property  which  would  be  assessed  to  de- 
fray the  cost  of  said  improvement,  the  Im- 
provements shall  not  be  made  at  that  time, 
and  at  no  time  during  a  period  of  six  months 
thereafter."  Assuming  that  the  same  rule 
of  law  Is  applicable  to  an  assessment  for 
special  Improvements  as  applies  to  a  general 
tax,  the  query  Is  presented:  Was  the  plain- 
tlEC's  remedy  at  law  exclusive,  or  could  she 
properly  invoke  equitable  relief  by  injunc- 
UonV  This  identical  question  was  lately  be- 
fore this  court  in  Montana  Ore  Purchasing 
Company  v.  Maher,  32  Mont.  480,  81  Pac.  13, 
and  sections  4023,  4024,  4025,  and  4026  of 
the  Political  Code  were  construed.  This  court 
there  said:  "A.  consideration  of  sections 
4023  and  4026  leads  us  to  bellere  that  the 
phrase  'insularly  levied  or  demanded* 
was  vaeA  by  the  Legislature  advisedly,  and* 
aa  prescribing  the  limits  wherein  the  statu- 
tory remedy  Is  exdusive,  as  distinguished 
from  those  cases  of  Illegal  taxes,  the  col- 
lection of  which  may  be  restrained  by  In- 
junction. In  otber  words,  If  the  action  of 
the  assesaaor  or  board  ot  eqaallzation  wai 
such  that  the  tax  complained  of  Is  manifest- 
ly void  under  any  elrcomstancw.  Injunction 
will  lie  to  restrain  Ita  collection;  bnt  it  the 
error  cmnplalned  ot  Is  only  an  Irregularity  on 
the  part  of  tiie  assenor*  the  board  of  equall- 
catlon,  or  the  treasurer,  wblcb  may  be  sub- 
ject to  explanation  w  aa  to  core  the  ap- 
IHirent  defect,  <»,  In  other  words,  where  the 
tax  complained  of  Is  not  necessarily  void  nn- 
der  all  clrcomBtanees,  then  the  ranedy  pro- 
vided by  sections  4024  and  402S,  namely, 
payment  nnder  protest  and  an  action  to  re- 
cover back,  is  exclusive,  exc^  In  those  un- 
usual cases  mentltmed  In  eection  4026."  Ap- 
plying that  rule  to  the  facts  of  this  case,  and 
it  appearing  that  the  assessment  was  void, 
plaintiff  properly  Invoked  the  aid  of  equity, 
and  the  court  erred  in  excluding  testimony 
In  support  of  the  allegatlfnis  of  her  com- 
plaint 

The  order  is  reversed,  and  the  canse 
manded  for  further  proceedlnga 
Reversed  and  remanded. 

BRANTLT,   a  J.,  and  MILBTTBN* 
concur. 


SOHARRENBROICH.  Sheriff,  v.  LEWTB 

AND  CLARKE  COUNTY. 
(Buprema  Court  of  Montana.  Nov.  24,  1905.) 
BHXBtTFS  —  CoMPBnsATion  —  Statutobt  Pbo- 

VISIOM8. 

A  sheriff  transporting  persons  to  an  insans 
asylam  or  reform  school  under  order  of  court. 
BUDBeguent  to  March  3.  1905,  is  not  entitled 
to  10  cents  per  mile  traveled  and  10  cents  per 
mile  additional  for  each  person  transported,  ac- 
cording to  the  law  in  force  at  the  time  of  his 


dection,  but  Is  entitled  only  to  tiia  expcnaw 
Incurred  In  the  transportation  of  such  penons 
as  provided  by  Act  March  8,  1906  (Laws  1905, 
p.  180,  c.  86),  passed  after  his  taking  office, 
lor  tb«  latter  act  is  binding  on  him  notwith- 
standing Const  art  5,  t  81,  prohibiting  the  in- 
creasing or  diminishing  the  salary  of  a  public 
officer  after  bis  electtoa ;  the  Legislature  by  the 
former  act  not  intending  to  permit  the  sheriff 
to  make  anything  out  ot  transporting  prisoners. 

[Ed.  Note. — For  cases  in  point  see  vol.  48, 
Cent  Dig.  Sherifb  and  Constables,  S  87.] 

Appeal  from  Dlctrlct  Court,  Lewis  and 
Clarke  County;  J.  M.  Clements,  Judge. 

Action  by  Peter  Sdiarrrabrolch,  sheriff, 
against  Lewis  and  Clarke  connty.  From  a 
judgment  for  plaintiff,  def<mdant  appm3m. 
Reversed. 

Albert  J.  Galoi,  Atty.  Oen.,  and  B.  M.  Hall. 
Aest  Atty.  Qea.,  for  f^ip^lant.  B.  B.  Pnrcell 
and  W.  T.  Plgot^  for  respondttit 

MILBURN,  J.  This  case  Is  on  appeal 
firom  a  judgment  In  favor  of  the  plaintiff 
and  respondcHit  The  plaintiff  was  elected 
sheriff  for  the  county  of  Lewla  and  Clarke 
In  1904,  and  Is  still  the  Incumbent  of  that 
office.  In  tiie  months  of  Murch,  April,  and 
May  he.  In'  obedioioe  to  lawful  ordwa,  trans- 
ported  three  persons  to  the  Insane  asylum, 
and  one  to  the  refmm  sdwol,  necessarily 
traveling  1,288  miles,  tor  which  distance  the 
statute  in  force  at  tiie  time  of  his  election 
allowed  blm  9185.70  fW  mileage  of  himself 
and  the  persons  in  bis  charge.  His  actual 
expenses  vren  990.6S,  leaving,  as  reqxmdent 
claims,  "S95.06  as  clear  gain  or  pn^t  to  him 
for  the  services  performed  in  traveling  and 
dieting  and  conveying  the  persms  to  tlie 
asylum  and  school."  His  claims  woe  dis- 
allowed In  part;  be  being  allowed  the  sum 
of  t90.es,  the  actual  amount  of  his  expenses. 
The  court  below,  upon  an  agreed  statement, 
found  the  amount  claimed  by  the  sheriff,  and 
rendered  judgment  against  the  appellant 
Lewis  and  Clarke  county,  for  $165.70.  Hence 
this  appeal. 

The  question  to  be  settled  Is :  VUdi  law 
applies?  The  law  In  force  at  the  time  of 
the  sherUTs  election,  wbidi  allowed  him  10 
cents  per  mile  mileage,  or  Boiate  BlU  No. 
87  (Act  March  8.  1905;  Laws  1905,  p.  180, 
c  86)  passed  after  bis  taking  (rfBce  and  al- 
lowing actual  expenses  <mlyT  The  disco*- 
slon  has  gone  over  a  wide  field,  taking  into 
consideration  numerous  sections  of  the  origi- 
nal Codes,  which  were  passed  as  a  whole  in 
1895  and  amended  at  the  same  session  in 
many  particulars.  There  has  been  a  wide 
range  in  the  discussion  as  to  what  laws  have 
been  repealed  by  implication,  expressly,  and 
by  substitution.  It  is  interesting,  but  not 
important  In  this  case,  to  trace  the  l^islatlon 
affecting  and  relating  to  the  InccMme  and  ex- 
pense account  of  the  sheriff.  It  is  conceded 
that  the  present  statute,  which  allows  only 
actual  expenses  to  the  sheriff,  is  valid  and 
binding  upon  all  officers  elected  after  the 
date  of  Its  passage.  It  is  also  understood 
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that  tfae  act  In  force  at  the  time  of  the  elec- 
tion of  the  Bberlff  was  valid.  The  point 
made  by  respondent  la  that  the  Constitution 
(section  SI,  article  5)  prohibits  the  increasing 
or  dimlnishlnc  of  the  amonnt  the  sheriff 
flhall  receive  for  expenses  during  the  term 
of  office  to  which  he  Is  elected.  The  section 
is  as  follows :  "Sec  31.  Except  as  otherwise 
provided  in  this  Constitution,  no  law  shall 
extend  the  term  of  any  public  officer,  or  In- 
crease or  diminish  his  salary  or  emolument 
after  his  election  or  appointment:  provided, 
that  this  shall  not  be  construed  to  forbid  the 
legislative  assembly  from  fixing  the  salaries 
or  emoluments  of  those  officers  first  elected 
or  appointed  under  this  Constitution,  where 
such  salaries  or  emoluments  are  not  fixed  by 
this  Constitution." 

We  think  It  Impossible  to  reconcile  all  the 
different  deflnltlona  and  attempted  defini- 
tions of  the  words  "compensation"  and  "emol- 
nment,"  as  used  in  the  several  sections  of  the 
statute  and  in  the  opinions  of  this  court, 
imless  we  adopt  what  we  believe  has  al- 
ways been  the  Intention  of  the  Legislature, 
and  the  view  of  this  court,  that  in  respect 
of  sh^lffa  the  word  "salary"  means  what 
It  ordinarily  means— a  Axed  compensation, 
made  by  law  to  be  paid  perlodtcally  for 
■ervlces,  whether  there  be  any  services  ac- 
tually rendoM  or  not.  The  word  "emolu- 
ment" is  more  comprehensive  than  "salary." 
Bnt  the  Constitution  says  "salary  or  emolu- 
ment" There  are  those  who  receive  eal- 
arlea,  and  there  are  other  officers  who  re- 
ceive COTtaln  emoluments  which  are  not  sal- 
,aries.  For  Instance:  Section  4692  of  the 
Political  Code  says:  "The  counfy  surv^or, 
coroner,  irabllc  administrator,  Justice  of  the 
peaces  and  constables  may  collect  and  re- 
celTe  for  tlielT  own  use,  reqwctlveiy,  for  of- 
ficial oerTtces,  the  fees  and  emoInm»tB  pro* 
■critwd  In  tills  ch^tOT.  All  other  county 
olBcns  recdve  salaries."  TUn  last  MStence. 
mying  that  "all  other  county  officers  rcc^ve 
aalarlca,"  Is  ivepiant  vlth  meaning,  being  nn- 
neoessarlly  put  Into  that  sectloii,  unless  it 
la  there  placed  fnnn  an  abundance  of  cantlon. 
to  let  the  peMe  know  that  certain  county 
offleera  reeelTe  salaries,  and  tbxt  the  words 
"tarn  and  emolnmaits'*  ai«  not  to  Include 
la  their  aoope  and  meaning  tba  word  "salary,** 
and  that  salaried  ofllcas  are  not  to  have 
"fMa  and  anolnments**  other  than  salaries 
fftm  the  state  or  coonty.  In  other  words, 
ttiat  section  might  be  well  rei^  thus :  Where- 
as all  oQm  county  officers  receive  salaries^ 
tliereffno  tlie  county  surr^or  and  others, 
who  do  not  receive  salaries,  may  recelTe  and 
oolleet  fees,  etc.  for  tbelr  own nseu  TbeobJect 
of  Uie  Le^slature  was  to  have  certain  serr^ 
ices  performed  for  the  pet^Ie,  and  not  to 
make  money  tor  a  sheriff  or  to  set  him  up 
ia  trastaieaB.  The  old  Idea  of  paying  an  of- 
flcw  was  to  teeS  him  and  clothe  him  and 
take  care  of  his  family,  while  he  wu  glTlng 
Us  servlcai  to  tba  people.  There  nevw  was 
anj  Idea  tHat  holding  public  office  was  a 


private  business.  The  purpose  of  the  pe(H>Ie 
Is  to  make  its  officers  whole,  not  to  enrich 
them.  The  salary  Is  to  pay  the  officer  tor 
his  time  and  services.  The  mileage  as  origi- 
nally fixed  was  a  uniform  rate  fixed  by  the 
Legislature,  with  a  view  to  make  the  sheriff 
whole  for  what  he  might  lay  out  on  account 
of  the  people.  It  was  not  the  Intention  of 
the  Lc^slatore  to  give  the  sheriff  10  cento 
a  mile  to  take  a  prisoner  from  Miles  City  to 
the  penitentiary,  in  order  that  he  might  be 
privileged  to  figure  out  how  cheaply  he 
could  carry  him — perhaps  to  the  great  dis- 
comfort of  the  unfortunate  convict — and  how 
big.a  margin  of  profit  or  gain  he  could  make 
out  of  the  performance  of  his  own  duty  to 
take  the  prisoner  to  tfae  penitentiary  In  com- 
fort and  safety.  It  never  was  intended  that 
the  10  cents  per  mile  should  be  an  induce- 
ment to  the  sheriff  to  take  five  persons  sepa- 
rately and  thereby  get  much  more  for  him- 
self than  he  would  get  If  he  should  take  tiiem 
at  one  and  the  same  time  with  one  deputy 
to  assist  him.  The  same  reasoning  would  ap- 
ply to  the  feeding  of  prisoners  In  the  county 
Jail.  If  the  stotttte  allows  00  cento  per  day 
for  feeding  a  prisoner,  there  is  no  under- 
standing that  the  sheriff  may  make  any  gain 
or  profit  for  his  private  use  out  of  this 
stipend.  The  direction  of  the  Legislature  Is 
to  give  that  prisoner  00  cents  worth  of  food 
every  day,  and  not  to  feed  l^lm  perhaps  on 
bread  and  water  at  an  expense  of  6  cents, 
thus  making  46  cents  for  the  Bherl&'.  The  ob- 
ject of  the  law  Is  to  put  food  Into  the  stom- 
ach of  the  prisoner,  and  not  mon^y  toto  the 
po<^et  of  the  sheriff. 

If  John  Doe  should  be  lawfully  elected  to 
the  office  of  sheriff  of  a  certain  comity,  bat 
should  be  counted  out  and  his  oppooeit  in- 
Btolled,  and  upon  a  contest  at  the  aid  of  a 
year  he  should  gain  the  office  and  the  other 
man  be  ousted,  how  about  tiie  salary  and  tiw 
mileage  account?  Certainly,  tlie  de  facto 
sheriff  would  not  get  the  saluy,  bat  the  law- 
fully elected  man  would;  bnt  vroold  the  lat- 
ter, who  bad  not  served  during  tlie  first  year, 
be  entitled  to  10  cento  a  mile  for  emy  prison- 
er transq^rted  to  the  penitentiary  meantime^ 
and  50  cento  a  day  for  every  i^soner  fed  in 
the  Jail,  or  to  file  diSereaee  betweoi  what  It 
actually  cost  and  what  vas  paid  thwefor  1^ 
the  county?  We  Uili^  not  It  it  were  a 
part  of  tibe  compMuatlon  fixed  1^  law  for  the 
performance  of  certoln  ser^ces  by  tbe  sheriff 
in  the  same  way  and  mannw  as  the  salary  U, 
then  the  sholff  who  had  beai  kept  oat  of 
office  tor  the  year  unlawfully  would  be  «i< 
titled  to  tbe  mllesge  as  well  as  the  salary. 
Bnt  Is  there  any  tme  who  would  voitare  to 
say  that  he  could  succeesfully  sue  In  any  court 
of  justice  to  collect  the  mileage,  or  ttie  dlf- 
fermce  betwem  fiw  actual  cost  of  tranqwrta- 
tl<m  of  pmraiB  and  the  mileage^  or  tbe  dif- 
ference between  tiie  actual  cost  of  feeding 
iwisoners  and  Uie  allowamn  of  80  cmta 
per  day? 

We  have  not  bad  any  antborlty,  axeq^  mu^ 
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called  to  our  attention  supporting  any  otber 
views  than  those  we  have  advanced  abore, 
and  tbat  case  Is  Apple  v.  County  of  Craw- 
ford,  105  Pa.  800,  61  Am.  Rep.  205.  Tills 
case  seems  to  depoid  largely  upon  the  defini- 
tion of  the  word  "emolument,"  as  found  in 
the  dictionaries.  We  cannot  see  wherein  the 
dictionaries  are  opposed  to  the  rlews  hereln- 
before  set  forth.  We  acknowledge  that  the 
word  "emolument"  Includes  the  meaning  of 
"gain,"  "profit,"  "compensation,"  etc.  But 
ttie  Intention  of  the  Legislature  must  be  con- 
sidered In  determining  what  Is  meant,  not 
only  by  "emoluments,"  but  who  diall  receive 
them.  In  this  case  we  do  not  consider  that 
the  Legislature  ever  intended  that  the  sheriff 
should  make  a  cent  either  In  traveling  on 
business  or  feeding  prisoners,  whether  tiie 
law  allows  10  cents  a  mile  or  "actual  ez- 
penses."  We  think  that  the  Legislature 
probably  understood  that  the  expenses  aw- 
agad  about  10  cents  a  mile,  including  guards, 
dieting,  transportation,  etc,  and  that  In  some 
cases  Bimifls  saved  something  hcmestly,  and 
in  otber  cases  tb^  lost  But  wbettier  loss 
or  gain.  It  was  tax  the  Legislature  to  say  bow 
much  tb^  should  have  to  meet  expenses. 
Now,  all  sheriffs  are  treated  allke^  and  tliere 
Is  not  any  (^;K}rtunity  for  one  to  gain  unjustly 
and  the  othor  to  lose  unjustly  In  the  perform- 
ance of  his  duty.  The  "salary"  pays  the 
sheriff  for  taking  the  penaa  to  prison.  Tbe 
"mileage"  paid  the  expense  Incurred.  The 
actual  expeaae  was  jtald  by  the  "mileage^" 
be  it  more  or  less.  Now  the  actual  expense, 
and  not  any  more  or  less,  is  paid  the 
people. 

For  the  reasras  above  stated,  we  do  not 
believe  that  the  Oonstltntim  of  the  state  Is 
violated  hf  tba  leglslatifHi  complained  of, 
what  applied  to  officers  elected  prior  to  its 
passage;  and,  believing  tiiat  the  court  bdow 
erred,  the  Judgment  is  reverse^  and  tba 
court  is  directed  to  enter  Ju^pnent  ft>r  the 
defendant  upon  the  statement  of  fticts 
submitted. 

Beversed  and  remanded. 

BRANTLT^  G.  J.,  and  HOLLOWAT,  3^ 
concur. 


8TAT1B  ex  rel.  MATTHEWS  v.  TAYLOR, 
Justice  of  the  Peaces 

(Supreme  Court  of  Montana.  Nor.  24,  1905.) 

Justices  or  the  Pkacb— Jubisdiotion— StrB- 
jBcr-MATrBB— Aonov  roB  Deceit. 

Const,  art  8,  8  21,  establishes  the  Jurisdic- 
tion of  jasticcs,  but  neither  forbids  nor  gives 
JurlBdiction  of  mctioua  for  deceit,  and  Code  Civ. 
Proc.  {  66,  Id  relation  to  the  Jurisdiction  of 
Justices,  gives  them  Jurisdiction  of  actions  aris- 
ing oa  contract,  for  damages  for  injury  to  the 
person  or  to  real  proper^,  Cor  injuring  personal 
property,  and  to  recover  possession  of  person- 
al property.  Held,  that  a  justice  has  no  juris- 
diction of  an  action  for  damages  for  deceit  In 
connection  with  a  sals  of  property  by  defendant 
to  plafaitUL 


Appeal  from  District  Court,  Silver  Bow 
County;  E.  W.  Harney,  Judge. 

Prohibition  by  the  sute,  on  the  relation 
of  William  T.  Matthews,  to  restrain  C.  Tay- 
lor, as  Justice  of  the  peace,  from  proceeding 
to  determtoe  an  action  by  Samuel  Hastie 
against  relator.  From  a  Jndgmoit  of  the 
district  court  dismissing  the  proceeding  and 
entering  Judgment  for  deDsndant,  relator  ap- 
peals. Revised. 

L.P.FoneateU,forappeUant  J.UHlnkl^ 
for  respondent 

BRANTLT,  O.  J.  Prohibition.  This  pro- 
ceeding was  brought  in  the  district  court  of 
Sliver  Bow  ooun^  to  restrain  the  defendant, 
a  Justice  of  the  peace,  from  proceeding  to 
try  and  detemlne  a  cai»ln  cause  pending 
before  him  as  such  Justice,  oititled  "Samuel 
Hastie.  Plaintiff,  t.  WUliam  F.  Matthews,  De- 
fendant," for  that  the  said  Justice  had  no 
Jurisdiction  of  the  snbjectmattw  thereof. 
Upon  the  hearing  in  1h»  district  court  on  the 
day  fixed  tor  the  deftmdant  to  show  cause 
under  t3ie  alternative  writ,  the  court  dismiss- 
ed the  proceeding  and  entered  Judgment  (Or 
defendant  This  appeal  is  from  the  Judg^ 
ment 

The  question  submitted  to  tills  court  is 
whether  the  Justice's  court  has  Jurisdiction 
of  ttie  Bubjectmatter  of  the  action.  Tbe 
c(nnplalnt  filed  in  that  court  Is  volumlDons, 
and  v^ue  and  Indefinite  in  Ita  auctions; 
but.  If  it  states  a  cause  of  action  at  all,  upon 
any  theory,  it  states  one  for  deceit  of  which 
the  defendant  was  guilty  in  eonnectira  wiUi 
the  sale  him  to  plaintiff  of  an  Interest  in 
a  concCTtrator  and  macbtoory  used  ther^ 
and  a  cwtain  taiUi^  dmnp,  by  reason  of 
which  the  plaintiff  suffered  dam^  Tbe 
civil  Jurtsdiedon  ot  Justice's  courts,  as  was 
pointed  out  in  Oppenhelmer  v.  Began,  82 
Mont  110,  79  Pac.  685,  is  limited  by  the  Con- 
stitution (sections  21.  22,  art  8)  and  by  the 
prorWoiu  of  the  Code  of  <^vll  Procedure 
(sectton  OQ).  enacted  In  pursuance  tboreof. 
In  that  case  It  was  said:  "Within  the  lim- 
itations prescribed  by  t3ie  Cimstitutlon,  tlie 
Legislature  has  power  to  coufSr  Jurisdiction 
upon  Justice's  courts  in  any  claas  of  cases; 
but  these  courts,  being  thus  constituted 
courts  of  special  and  limited  Jurisdiction,  are 
without  power  to  hear  and  determine  any 
case  when  such  power  is  not  specifically  or 
by  clear  Implication,  conferred  by  the  statute 
defining  their  powers."  We  do  not  find  in 
section  66,  supra,  any  express  or  Implied  grant 
of  Jurisdiction  to  try  and  determine  an  action 
for  deceit  While,  so  tar  as  the  provisions  of 
the  Constitution  are  concerned,  the  Legisla- 
ture might  have  granted  the  Jurisdiction  Id 
question,  it  has  failed  to  do  so.  Whether  this 
omlBslon  was  intentional  or  through  over- 
sight It  Is  not  necessary  for  this  court  to 
Inquire.  It  Is  sufficient  for  present  purposes 
to  say  that  It  has  not  done  so.  The  wrong 
complained  of  1^  the  plaintiff  in  the  Justice's 
court  was  done  In  connectioa  with  tbs  coa- 
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tract  of  Bale  of  the  propettr,  but  the  mb- 
ject-matter  of  tbe  action  la  not  tiie  contract 
Iff  tlie  Iweacb  of  but  tbe  wrons  wionght  by 
tbe  deceit,  by  reason  ot  wbldi  tbe  idalntUt 
Buffered  damage.  The  action  Is  not  one  ex 
contractu,  but  ex  delicto,  and  la  not  enumer- 
ated amonC  tte  actions  ex  delicto  of  wblcb 
tbe  Justice'B  court  bas  Jurisdiction.  That 
court  was  therefore  without  power  to  pro- 
ceed. 

No  questlim  is  made  ta  this  comt  as  to 
whether  tbe  defmdant  hae  pursued  the  prop- 
er remedy.  This  feature  of  tbe  case  we  have 
not  considered.  The  district  court  was  In 
enw  In  dismissing  the  application.  Tbe 
judgment  is  therefore  revereedL 

Beretsed. 

MILBUBN  and  HOIiLOWAT,  JJ.,  concur. 


OITT  OF  BKD  LODOB  T.  MABYOTT. 

(Buprane  Gourt  of  Hontana.  Dw.  4,  1800.) 

Munioipix  O0SPOBA.T10KS— PouoB  Reottla- 
T10N8  — AnncALS  —  BunNiuro  at  Labok  ~ 
UuHiciPAL  OsDiNANCBS— Application. 
A  town  ordinance  reqaired  every  person 
keying  certain  domestic  aninuh  named  "within 
tbe  limits  of  the  town"  to  keep  them  on  his 
own  premtsea,  except  when  temporarily  passing 
through  tbe  streets,  etc.  Section  2  provided  that 
the  poundkeeper  should  provide  a  pound  for 
"impounding  any  domestic  auimals  found  run- 
ning at  large  within  the  city  limits."  Held, 
that  the  "domestic  animals"  referred  to  in  sec- 
tion 2  were  those  n)ecified  in  section  1,  and  that 
the  ordinance  haa  no  application  to  animals 
mnninK  at  large  on  the  common  range  outside 
the  limits  of  the  town  which  might  atniy  within 
such  limits. 

Appeal  from  District  Court,  Carbon  Coun- 
ty; Frank  Henry,  Judge. 

Action  hy  tiie  of  Red  Lodge  against 
John  L.  Maryott  From  a  Judgment  In  fa- 
vor <a  defendant  on  anwal  from  a  Justice's 
Judgment  In  favor  ot  plaintiff,  defendant  ap* 
peals.  Afllrmed. 

Gea  W.  PlersHi,  Cor  appellant  O.  F. 
Goddard,  for  respondent. 

HOLLOWAY,  J.  In  1888  the  town  of  Red 
Lo^  enacted  Ordinance  No.  SB.  entitled  "An 
ordinance  ooncemli^  domestic  animals  run- 
ning at  large  vritbln  town  of  Red  Lodge," 
section  1  of  which  Is  as  follows:  "It  ehalt 
b«  the  duty  of  every  person  owning  or  beep- 
ing domestic  anlmBls,  to  wit,  horses,  mules, 
asses,  cattle  sheep,  goats,  swine,  within  tbe 
Ilmito  of  the  town  to  provide  for  the  keeping 
of  the  same  within  or  upon  bis  or  her  prem- 
ises at  all  times,  save  when  necessarily  or 
temporarily  passing  through  the  streets,  and 
then  such  animals  must  be  attended  by  srane 
one  to  talra  care  of  them  and  prevwt  tbelr 
doltv  damage  to  prawn  or  property."  Sec- 
tlim  2  designates  tbe  town  marshal  as  the 
poundkeeper  and  deflnes  bis  duties  a».  such, 
■mw  of  which  .  are  described  as  follows: 
**The  town  marshal  shall  be  poundkeeper  of 


tbe  town,  and  as  sucih  shall  lunvlde  a  pound 
ot  suitable  charactw  at  tbe  eqiense  of  the 
town  for  tbe  Impounding  of  any  domestic 
animals  found  running  at  large  within  the 
limits  of  the  town,  or  found  trespasring  or 
doing  damage  to  the  i^of^ar^  of  anotbw.  It 
shall  be  the  dn^  of  tbe  poundke^ier  to  take 
such  animals  into  custody,  and  to  notify 
the  owner  thereof,  and  if  be  does  not  pay 
tiK  fine  and  costs  iffovided  by  section  4  of 
tbls  ordinance,  tbe  marsha]  shall  file  a  com- 
plaint against  the  owner."  In  1803  this 
action  was  commenced  in  the  police  magis- 
trate's court  In  the  name  of  tibe  cRy  of  Red 
Ixk^  against  the  respondoit,  John  L.  Mary- 
ott,  to  recover  the  sum  of  $144,  $48.00  as 
fees  for  impounding  24  head  of  cattle,  and 
$96,  costs  of  ke^ng  tba  same  within  the  <dty 
pomid,  and  for  the  further  sum  of  00  ceatt 
per  day  for  each  bead  of  cattle  so  impounded 
tnm  tbe  time  of  the  oommencemott  of  the 
action  until  tbe  trial  of  tbe  same,  and  for 
an  order  that  tbe  Impounded  animals  be  sold 
to  satisfy  the  Judgmmt  asked  for.  Tbe 
complaint  all^^es  the  eoq;torato  existence  ot 
the  city  of  Red  Lodge;  that  about  July  1. 
1908,  tbe  defendant  did  ke^  and  pnmlt  tbe 
animals  in  controversy  to  run  at  large  vritbln 
tbe  dty  of  Red  Lo^  without  bis  premises, 
and  without  any  person  luuding  or  in  charge 
of  tlie  sam^  contrary  to  the  form,  force,  and 
effect  of  Ordinance  28;  tbat  while  defendant 
so  permitted  Ids  cattle  to  run  at  large  In 
violation  of  said  ordinance  the  poundkeeper 
gathered  and  caused  to  be  gathered  the  said 
cattle  and  placed  them  in  the  dty  poond  and 
still  confines  them  therein.  The  complaint 
further  sets  forth  the  amount  of  fees  and 
costs  incurred  In  Impounding  and  caring  for 
tbe  animals.  Tbe  defendant  answered,  ad- 
mitting the  corporate  existence  of  tbe  city 
of  Red  Lodge,  the  impounding  of  tbe  catUe, 
and  that  defendant  bas  not  paid  tbe  city  tbe 
amount  claimed,  or  any  amount  whatever, 
and  delving  all  the  other  allegations  of  tbe 
complaint  Upon  the  trial  tbe  court  found 
tbe  Issues  for  plaintiff,  and  entered  judg- 
ment agaluBt  the  defendant  from  wblcA  be 
appealed  to  tbe  district  court  In  the  district 
court  the  cause  was  tried  to  the  court  sitting 
wltbout  a  Jury.  The  court  found,  first,  that 
tbe  defendant  realdes  four  miles  from  tbe 
corporate  limits  of  Red  Lodge;  second,  tliat 
the  cattle  in  controversy  were  turned  out  in 
the  spring  of  1908  on  the  common  range; 
fourth,  tbat  tbe  cattle  were  found  In  tbe  dty 
of  Red  Lodge  and  a  portltm  of  fbera  im- 
pounded by  the  city  marshal,  and  a  portion 
by  Ralph  yaill,  but  tbls  latter  portion  was 
taken  possession  of  and  retained  by  the  dty 
marshal;  fifth,  that  the  animals  were  not 
owned  or  kept  within  tbe  limits  of  tlie  dty 
of  Red  Lodge,  but  strayed  within  the  corpo- 
rate limits  of  said  dty.  As  a  ooncIuMon  of 
law,  Um  court  found  that  the  dty  marshal 
bad  no  authority  to  Impound  the  animals, 
and  ordered  Judgment  for  the  defendant  for 
his  G08t%  from  which  Judgment  and  an  order 
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dwylDg  a  motton  for  a  new  trial  plaintiff 

appeals. 

In  tbis  court  the  only  question  presented 
which  requires  any  consideration  Is  that  In- 
Tolved  In  the  cons  traction  of  the  proTlslons 
of  sections  1  and  2  <ft  Ordinance  28,  as  set 
forth  above.  It  Is  conceded  by  respondent 
that  the  city  of  Bed  Lodge  might  properly 
pass  this  ordinance,  or  an  ordinance,  retrain- 
ing animals  running  at  large  within  the  city, 
which  would  apply  to  the  animals  in  ques- 
tion, and  no  contratlon  is  made  here  as  to 
the  procedure  adopted  by  the  dty  to  carry 
ont  the  provisions  of  this  ordinance.  The 
only  contention  of  respondent  is  that  this 
ordinance  has  do  application  to  the  animals 
In  controversy.  The  evidence  is  sufficient  to 
support  the  findings  of  the  court,  that  the 
owner  of  the  animals  lives  some  three  or 
four  miles  from  the  city  limits ;  that  he  turn- 
ed these  «<nimnla  out  on  the  common  range, 
and  that  they  strayed  within  the  city  limits, 
but  were  not  owned  or  kept  therein.  The 
question  for  determination,  then.  Is,  are  the 
provisions  of  Ordinance  28  sufficiently  broad 
to  apply  to  all  such  domestic  animals  as  are 
mentioned  in  the  ordinance  which  may  be 
found  running  at  larg*  within  the  <Aty  limits, 
wbatber  owned  or  kept  therein,  m  owned  or 
kept  without  the  city  but  which  stray  with- 
in the  dty  ihnlts?  SeeUoa  1  <tf  the  wdlnaace 
makes  It  the  duty  ot  every  person  ownli«  or 
keeping  cwtaln  domestic  animals  (naming  i 
ttem)  within  the  limits  ot  the  town  to  pro- 
Tide  for  keeling  tbe  same  within  or  nptm  hts 
own  premises  at  all  times,  save  when  neces- 
sarily or  temporarily  passing  through  the 
streets,  and  then  such  animals  must  be  at- 
tended by  amne  iwe.  This  is  not  equivalent 
to  saying  that  it  shall  be  unlawful  for  any  of 
Om  diuneatie  animals  named  to  run  at  large 
within  the  city  limits.  The  duty  of  re- 
straining such  animals  Is  only  imposed  upon 
persMiB  who  own  or  keep  timn  within  the 
dty  limits,  and  cannot  be  extended  by  Impli- 
cation to  ai^  one  else.  Tbe  language  is  too 
plain  to  require  any  constmcticm  b^nd  that 
dearly  disclosed  by  Its  own  tome.  It  has  no 
aK>Iicntlon  to  animals  mmting  at  large  on 
tbe  common  range  which  may  stray  within 
tbe  city  Itanlts. 

But  It  la  contended  tlut  nndv  tbe  pro- 
vbdons  at  section  2  of  tbis  ordinance  the  dty 
may  be  Jntifled  in  Impounding  tiiese  animals. 
That  section  provides  tliat  the  poundkeeper 
^11  provide  a  pound  for  lmpoundli«  any  do- 
mestic animals  found  running  at  large  within 
the  dty  limitSL  But,  if  this  section  Is  to  be 
construed  literally  and  without  reference  to 
section  1  of  the  ordinance,  tlien  dogs  and 
cats,  being  domestic  animals,  fall  within  the 
provisions  of  the  ordinance,  and  the  pound- 
keeper  is  required  to  restrain  them.  But  this 
ordinance  must  be  construed  as  a  whole, 
ewy  portion  of  it  given  meaning,  if  possi- 
ble,  and  neither  the  whole  or  any  portion 
rendered  ridiculous,  unless  tiiat  result  Is 
tdablb   There  is  no  ocmfllct  whatovar 


between  the  provisions  of  sections  1  and  2;. 
and  neither  Is  broader  in  its  terms  than  the 
o^er.  Section  1  ennmeratee  the  particular 
domestic  animals  wlileh  are  prohibited  from 
running  at  large.  Section  2  creates  the  of- 
fice ot  poundke^;>er  and  defines  his  duties; 
and,  what  the  question  Is  presented  to  falm 
whether  a  particular  dcnnesUc  animal  Is  per- 
mitted to  run  at  large,  he  must  determine 
the  question  by  a  reference  to  section  1, 
which  defines  the  nuisance  to  be  avoided. 
That  the  contention  now  made  was  not  eiF 
tertained  1^  the  dty  attorney  when  the  action 
was  commenced  Is  apparent  from  the  com- 
plaint, which  was  clearly  drawn  with  refer- 
ence to  the  provisions  of  section  1  of  the 
ordinance.  However,  this  becomes  Immalwi- 
al  under  our  view  of  the  case.  As  the  court 
found  that  these  cattie  were  not  owned  or  kept 
within  the  dty  limits,  and  these  findings  are 
Justified  by  the  evldoice,  and  this  ordinance 
by  its  terms  does  not  apply  to  cattle  owned  or 
kept  without  the  dty  and  which  may  stray 
within  the  dty  limits,  the  courts  condudon 
was  correct,  and  the  Judgmoit  and  order  are 
affirmed. 

The  other  questions  presented  do  not  re- 
quire any  ccmsideration. 
Affirmed. 

BRANTLT,  a  3^  and  UILBUBN.  J., 
concur. 


In  re  TnOHT*S  BSTATB. 

SHIELDS  et  al.  v.  PAUWBLTN. 

(Snprnne  Court  of  Montana,  Nor.  6,  1906.  On 
Rehearing,  Dec.  4.  1006.) 

1.  Saxes  o;  Decedent's  Land— PBooBDniu 
OH  Application— Jubt—Dkhand. 

Code  Civ.  Proc  S  2923,  requires  Issnea  ot 
fact  in  probate  proceedinn  to  bie  tried  in  con- 
formity with  article  2,  c.  2,  of  the  title.  Section 
2924  provides  that,  if  a  joiy  ia  demanded  In 
writing  by  either  party,  the  court  must  settle 
and  frame  tbe  issues  to  be  tried  and  submit  tbe 
same  to  the  jury.  Section  2340,  which  Is  found 
In  the  article  and  chapter  referred  to,  provides 
that,  upon  the  presentation  of  tasnea  of  fact 
in  a  will  contest,  such  issues  must,  on  request 
of  either  party  in  writing,  filed  three  days  prior 
to  the  date  set  for  hearing,  be  tried  by  a  jury, 
but  that.  If  no  jury  Is  demanded,  tbe  court  mnst 
try  and  determine  the  issues  Joined.  Held  that. 
In  order  to  mtltle  objectors  to  a  sale  of  lands 
to  pay  debts  of  a  decedent  to  a  Jury  trial,  the 
Issues  must  first  be  made  np,  and  a  written  de- 
mand must  then  be  made  and  filed  three  Ablss 
prior  to  the  day  set  for  the  hearing;  and  ni* 
fact  that  the  objections  filed  by  the  objectors 
close  with  a  demand  for  trial  by  Jury  does  not 
require  the  Judga  to  grant  sach  a  trial,  where 
tbe  demand  is  not  called  to  his  attention  until 
the  bearing  begins. 

[Ed.  Note. — For  cases  In  point,  see  vol.  81, 
Orat.  Dig.  Jary,  »  164,  169-164.] 

2L  COUBTB— DIBTBIOT  OOtWr^OTISDIOTIOM  IM 

Pbobate. 

The  district  court,  sitting  as  a  court  of 
probate,  has  only  such  powers  as  are  ezpreesly 
conferred  upon  it  by  statute  and  such  as  are 
neoesaarily  Implied  to  carry  out  those  npraaaty 
conferred. 
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&  BncDTOU  AHD  ADimnsTUTOBS— Saub 
or  Lards  —  pBOcnDinoB  —  Issun  Dxtm* 

HIHABLB. 

Under  Code  CIt.  Proc  {  2671,  requiring  a 
petition  for  the  sale  of  land  to  pay  a  decedent's 
debts  to  set  forth  tlie  amount  of  personal  prop- 
erty in  the  hands  of  the  admmistrator,  the 
debts  outstanding,  the  amount  due  on  family  al- 
lowances, the  debts  and  expenses  of  administra- 
tion,  a  general  description  of  all  the  real  prop- 
erty Ot  which  decedent  died  seised  or  in  which 
he  nad  any  interest,  and  the  names  of  legatees, 
devisees,  and  heirs,  the  court  cannot,  on  an  ap- 
plication for  the  sale  of  real  estate  to  pay 
debts,  try  issues  of  title  to  the  real  estate  to 
be  held,  or  of  adverse  possession  of  soeh  real 
estate,  as  between  executor  and  devisees. 

4.  Descent  and  Djstbibut ion— Liabilities 
or  Devisees— Debts  of  Testatob— Apfob- 

TIOmfENT. 

Under  Civ.  Code,  8  1822,  requiring  the 
l^perty  of  testator  to  be  resorted  to  for  the 
Myment  of  debts  "in  the  following  order:  (1) 
The  property  which  Is  expressly  appropriated 
by  the  will  for  the  p&3rment  of  the  debts;  (2) 
property  not  disposed  of  by  will;  (3)  prmerty 
which  u  devised  or  bequeathed  to  a  residuary 
l^atee;  (4)  property  which  Is  not  specifically 
devised  or  bequeathed ;  and  (6)  all  other  propert? 
rataUy"— «nd  Code  Civ.  Proc.  S  2678,  requiring 
the  other  real  estate  belonging  to  testator  to  be 
sold  before  resorting  to  real  estate  which  haa 
been  devised  and  not  charged  with  the  payment 
of  debts— property  belonging  to  the  first  four 
tfunwrated  classes  must  be  sold  before  resort- 
ing to  property  specifically  devised;  but.  if  it 
la  Insnfficieut,  property  specifically  devised  must 
then  be  resorted  to  ratebly  to  pay  testator's 
debts,  regardless  of  the  natore  of  the  devise, 
whether  made  for  a  valniU>le  constderatlon  or 
for  charitable  purposes,  and  notwithstanding 
equities  existing  in  favor  of  certain  devisees 
which  migbt  entitle  them  to  a  ctmveyince  of 
the  land  devised  to  them. 

5.  BIxicuTOBa  AHO  AmmnaimATon— BAXJBfl 
or  Sbai.  EtaTATB— Matdbi  or  pBOGEBDinas— 

LnCITATIONB. 

An  application,  under  Code  Civ.  Proc.  S 
2671.  to  sell  real  estate  for  the  payment  of 
d^>ts  of  a  decedent,  is  not,  In  view  of  Oiv.  Code, 
U  1821-1823,  1826.  1890,  et  seq.,  and  Code 
Civ.  Proc  SS  2558,  2603,  260S,  2^,  2791,  and 
27^  which  give  the  estate  of  a  decedent,  both 
real  and  personal,  to  the  executor  for  the  pay- 
ment of  debts,  and  for  distribution,  and  require 
creditors  to  present  their  claims  within  a  cer- 
tain time  or  be  barred,  and  necifv  the  time 
within  which  actions  on  rejected  claims  may  bs 
broivht,  an  action  to  recover  real  estate  or  the 
posawsion  thereof;  nor  la  it  an  action  arising 
oat  of  the  title  thereto  or  the  rents  and  profits 
thereof,  within  the  meaning  of  Comp.  SL 
1887.  dlv.  1,  H  29,  80,  Pol.  Code  1885.  9  8,  tnd 
Code  CiT.  Proc.  H  488,  484,  3456,  prescribing 
the  time  within  which  actions  to  recover  real 
estate  or  the  possession  thereof,  and  actions 
srlshig  out  of  title  to  real  estate  or  the  rents  and 
profits  thereof,  may  be  brought. 

6.  Same  —  AixowANCE  or  Olaxus— Brraci^ 
Ofsratioiv  or  Livitations. 

Where  daims  against  a  decedent's  estate 
have  been  presented  and  allowed,  and  are  not 
contestable  for  the  reason  that  they  were  not 
presented  within  the  time  limited  by  the  notice 
to  present  claims,  as  required  by  Code  Civ. 
Proe.  f  2608,  or  that  they  were  barred  at  the 
time  of  presentatlm  by  some  particnlar  statute 
applicable  theretow  none  of  the  statutory  limlta* 
tiona  ran  as  agamst  them. 

T.  BnoVPSL  —  PAKIOIPAnOll  IK  JUDIOIAX 

Pmobdihos— AnuKFiioH  or  Incorbist- 

BUT  Poainon. 

Where  claims  were  presented  to  an  executor 
soon  after  letters  were  issued  to  him,  and, 
flMSt  oC  tfasm  btlMtg  njeetsd,  litigation  arose,  in 


which  the  principal  ones  were  declared  ground- 
less, and  the  executor,  about  a  year  after  tbe 
termination  of  the  litigation,  applied  t<a  an 
order  authorizing  the  sale  of  lands  to  pay  the 
debts  which  were  declared  valid,  devisees  who, 
desiring  that  the  property  of  the  estate  shouM 
not  be  sold,  encouraged  the  executor  to  lease 
the  land,  in  order  to  raise  money  to  pay  the 
debts  and  avoid  a  sale  of  such  land,  and  took 

Rart  In  proceedings  instituted  to  enable  such 
foaes  to  be  made,  were  estopped  to  assert  that 
the  debts  found  to  be  due  from  tlie  estate  should 
not  be  paid,  because  of  laches  of  the  executor  In 
making  tiia  application  for  the  sale  of  land 
to  pay  «ach  debts. 

On  Rehearing. 

8.  EXECCTOBS  AND  ADUIHISTBATOBS  —  SAUES 

OK  Land — Applications— Findings. 

On  an  application  to  sell  lands  for  tbe 
payment  of  a  decedent's  debts,  a  finding  made 
Dv  the  court  oatside  of  the  pnrview  of  the  ap* 
plication,  as  on  tbe  Issue  of  titie  to  the  lands, 
is  erroneous. 

9.  Sake  —  Appeal — Habuless  Ebbob— IiniA- 

TEBIAL  FlNDINOS. 

The  act  of  the  court  In  making  an  Imma- 
terial finding,  wholly  outside  the  purview  of  an 
application  pending  before  it  for  the  sale  of 
a  decedent's  lands  to  pay  debts,  is  not  prejudicial 
to  tbe  parties  to  the  applicatiwi. 

10.  Appeal  —  Bbibfs-^ecjfication  or  Bb- 
BOBS— Necessity  . 

The  Supreme  Court  will  not  consider  er- 
rors not  assigned  In  appellant's  brief. 

11.  SaICE— REHEABIRO— CrBOTJNDS. 

The  fact  that  the  Supreme  Court  did  not, 
on  the  original  hearing,  consider  and  decide  a 
question  not  assigned  in  the  brief  and  not 
properly  before  it,  is  not  ground  for  rehearing. 

Ai^eal  ftom  District  Gourt,  Silver  Bow 
County;  Wm.  Clancy,  Judge. 

In  the  matter  of  tbe  estate  of  James  Tnohy. 
deceased.  Petition  by  Cyril  Pauvelyn,  as 
executor,  to  sell  lands  for  tbe  payment  ct 
debts.  Fnnn  an  order  grantliiff  the  petition, 
Daniel  SlUelds  and  anothor,  devisees,  appeal. 
Affirmed. 

W.  Y.  Pemb^on.  H.  L.  Maury,  and  J.  B. 
Clayberg,  for  appellants.  John  J.  McHatton 
and  John  Q.  Brown,  for  respondent 

BRANTLT,  G.  J.  Appeal  from  an  order 
of  the  district  court  of  Sliver  Bow  county 
directing  a  sale  of  real  estate  belonging  to 
tbe  estate  of  James  Taoliy,  decensed. 

James  Tmbj  died  on  or  about  October  2, 
1693,  In  Silver  Bow  county.  His  estate  con- 
sisted of  a  small  amount  of  penonat  property 
and  certain  real  estate,  chiefly  nndereloped 
mining  claims.  He  left  a  will  which,  aftCT 
disposing  of  most  of  the  estate  by  special  be> 
quests,  closes  with  this  clause:  "I  hereby 
appoint  Cyril  Panwelyn,  of  Butte,  sole  heir 
and  aecutor  of  tbls  my  last  will  and  testa- 
ment, without  bonds.'*  Cyril  Pauwelyn.  hav- 
ing quallfled  as  executor  undw  an  order  *>t 
the  district  court,  entered  upon  tlie  discharge 
of  his  duties,  and  has  c<»itinued  therein. 
Soon  aftw  his  appointment,  Iltigati<ni  arose 
hiTolvlng  tbe  valldltr  of  claims  against  tbe 
estate  to  a  large  amount,  sufficient  if  esteb- 
llsbed.  together  with  tbe  undisputed  claims 
to  consume  tbe  entire  estate.  Tbe  last  of 
this  litigation  was  finally  disposed  of  about 
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March  26,  1903;  the  principal  claim  baring 
been  declared  Invalid.  On  March  22,  1894, 
the  executor  filed  his  petlUon  for  an  order 
to  sell  a  portion  of  the  real  estate,  allegli^ 
facts  showing  a  neces8lt7  therefor.  For  some 
reason,  doubtless  because  of  the  pending  litiga- 
tion and  uncertainty  as  to  the  amount  of 
funds  necessary  to  pay  claims,  this  petition 
was  abandoned.  Thereafter  some  of  the  mln* 
ing  claims  were  leased,  with  the  expectation 
that  a  sufficient  amount  would  be  realized 
from  royalties  upon  ores  extracted  therefrom 
to  pay  the  debts,  and  that  a  lale  would  not 
be  necessary. 

The  petition  upon  which  the  order  now  be- 
fore us  was  made  was  filed  on  April  21,  1904. 
It  appears  therefrom  that  the  personal  prop- 
erty has  been  exhausted  In  the  payment  of 
expenses  of  administration,  the  principal  part 
of  which  have  been  counsel  fees  and  other 
disbursements  in  connection  with  the  litiga- 
tion referred  to  above.  The  debts  chargeable 
against  the  estate,  as  set  forth  therein, 
amount  to  $10,672.15.  The  charges  for  ad- 
ministration and  other  expenses  already  ac- 
crued and  unpaid  amount  to  94,846.28.  The 
executor  states  that  he  is  unable  to  estimate 
the  amount  of  charges  and  expenses  yet  to 
accrue,  "owing  to  the  uncertainty  of  the 
time  It  will  require  to  close  up  and  settle 
Bald  estate ;  the  amoimt  or  amounts  that  may 
be  realized  from  the  sale  or  sales  of  prop- 
erty belonging  to  the  said  estate,  so  as 
to  enable  your  petitioner  to  determine  the 
amotmt  of  his  commissions,  and  the  pendency 
Id  this  court  of  an  action  in  which  said 
estate  is  Interested,  •  •  •  entitled  Cyril 
Pauwelyn,  Executor,  etc.  Plaintiff,  v.  Oharles 
A.  Elvers,  Def«idant"  The  nature  of  this 
claim  doee  not  appear.  The  value  of  the 
property  belonging  to  the  estate  Is  estimated 
to  be  $47,360.  The  court  is  asked  to  grant 
an  order  authorizing  the  executor  to  sell  all 
of  the  real  property  belonging  to  the  estate, 
alleging  that  the  entire  amount  derived  from 
the  sale  thereof  will  be  necessary  In  order  to 
pay  the  claims  approved  and  allowed,  beridea 
expenses,  commissions,  etc 

It  appears  that  three  parcels  of  the  real 
estate  are  not  mentioned  In  the  will,  namely, 
an  undivided  one-half  interest  In  the  Malone 
lode  claim,  and  the  Belmont  and  Amy  claims. 
Specific  bequests  are  made  of  all  the  rest  of 
it;  Daniel  Shields  being  mentioned  as  devi- 
see of  an  undivided  one-fourth  Interest  in  the 
Tuolumne  lode  claim,  and  Thomas  McLaugh- 
lin as  devisee  of  a  lot  and  house  thereon, 
in  the  city  of  Butte.  Appellants  Shields  and 
McLaughlin  appeared  and  objected  to  the 
granting  of  the  order  of  sale.  Shields*  ob- 
jections are,  In  substance,  first,  that  for  more 
than  10  years  prior  to  the  filing  of  the  peti- 
tion he  had  been  in  open,  notorious,  adverse, 
exclusive,  uninterrupted,  and  continuous  pos- 
session of  the  one-fourth  interest  In  the 
Tuolumne  lode  clnlm  belonging  to  the  estate, 
and  that  no  ancestor,  nor  predecessor,  nor 
the  executor  had  in  10  years  prior  to  the 


filing  of  the  petition  been  seised  of  it  or  any 
part  thereof,  and  that  the  executor's  canse 
of  action  is  barred  by  the  provisions  of  sec- 
tions 29,  30,  div.  1,  of  the  Code  of  Civil 
Procedure  of  the  Complied  Statutes  of  1887* 
and  by  section  9  of  the  Political  Code,  and 
sections  483,  484,  and  3466  of  the  Code  of 
Civil  Procedure  of  1895;  second,  that  the 
Interest  in  this  claim  was  devised  to  him 
by  deceased  for  a  valuable  consideration, 
that  much  other  property  was  In  the  said 
will  devised  to  charities  without  considev- 
tlon,  that  such  othw  propwty  la  snffldent  in 
value  to  pay  all  debts  and  other  claims,  to- 
gether with  the  expenses  of  administration, 
and  Oiat  for  this  reason  the  property  devised 
to  him  should  not  be  sold  until  aft^  all  the 
property  so  devised  should  be  exhausted: 
and,  third,  that  certain  property  had  not  been 
devised  at  all,  and  that  It  should  first  be 
resorted  to  to  pay  claims.  McLaughlin  ob- 
jected on  the  two  grounds  last  mentioned. 
The  executor  replied  to  these  objections.  Up- 
on the  issues  thus  Joined  a  hearing  was  had 
by  the  court  sitting  without  a  Jury.  There- 
upon the  coiurt  made  its  findings  of  fact  and 
conclusions  of  law,  and  entered  an  orda  di- 
recting a  sale. 

The  court  found  that  the  debts,  costs,  and 
expenses  of  administration  already  accrued 
against  the  estete  amount  to  f  14,417.46,  with 
interest ;  that  there  was  no  money  l>elonglDg 
to  the  estate  to  pay  the  same;  that  the  real 
estate  was  not  yielding  any  revenue;  and 
that  the  sale  of  all  of  It  was  necessary  to 
pay  the  debts.  The  court  further  found  that 
there  bad  been  no  unreasonable  delay  on  the 
part  of  the  executor  In  making  application 
for  the  order  of  sale ;  that  the  property  men- 
tioned In  the  petition  belongs  to  the  estate; 
that  none  of  It  baa  been  delivered  to  the 
heirs  or  devisees  by  the  executor;  and  that 
the  same  Is  in  the  control  of  the  executor, 
and  under  the  direction  of  the  court.  As 
conclusions  of  law,  the  court  declares  that 
the  objections  of  Shields  and  McLaughlin 
were  without  merit;  that  the  executor  was 
entitled  to  have  an  order  of  sale  as  prayed 
for ;  that  the  property  be  sold  by  the  executor 
la  the  manner  and  order  provided  for  by  the- 
atatute,  and  that  he  exercise  his  Judgmoit 
and  option  as  to  which  portion,  or  Intoest, 
or  parcel  of  the  property  spei^flcally  devised 
should  be  first  offered  for  sale  and  sold ;  and 
that  In  making  said  sale  he  do  not  offer 
for  sale,  or  sell,  any  more  of  the  property 
than  may  t>e  necessary  to  pay  said  claims, 
with  Interest,  and  the  debts,  coste,  and  ex- 
penses which  may  hereafter  accrue. 

Upon  these  facts  and  conclusions  of  law. 
the  court  entered  ite  order  directing  the 
executor  to  sell  so  much  of  the  real  estete 
as  may  be  necessary  to  pay  the  debts,  claims, 
and  expenses  of  the  estete,  and  the  coste  and 
expenses  of  administration  accrued,  or  that 
may  hereafter  accrue,  either  in  one  parcel 
or  in  subdivisions,  as  the  executor  should. 
Judge  moat  benefldal  to  Ow  estate,  and  la  tb» 
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order  prescribed  if  the  statute  and  the  fore- 
tfAag  ftnd'pgH  and  cohcIusIoub;  and  that 
when  he  shall  have  sold  sufficient  for  the  par- 
poses  aforesaid,  he  shall  not  sell  or  offer  for 
sale  any  more.  From  this  order,  so  far  ss  It 
directs  the  sale  of  the  Intwest  devised  to 
tbem  respectively,  Shields  and  McLaughlin 
have  EKTosecnted  this  appeal. 

1.  Contmtlon  is  made  that  the  orHex  can- 
not be  sustained  because  the  court  denied  the 
appellants  a  trial  by  Jnry  upon  the  Issues 
presented  by  their  objections.  Without  pans- 
Inff  now  to  Inquire  whether  any  material 
Issues  are  presented  bv  the  objections,  but 
assnmlnc  this  to  be  so,  and  assuming,  further, 
that,  upon  eveiT  like  application  wherein 
mat^al  Issues  of  fact  arise,  the  right  of 
trial  by  Jury  exists,  thoe  is  no  merit  in  the 
contention.  The  Code  of  CSrtl  Procedure 
provides: 

"Sec.  2923.  All  Issues  of  fact  in  probate 
proceedings  must  be  tried  In  conformity  with 
the  requirements  of  article  11,  chapter  11. 
of  this  title,  and  in  all  such  proceedings  the 
party  affirming  is  plaintiff,  and  the  one  deny- 
ing or  aToidlng  la  defendant   •   •   • " 

"Sec.  2924.  If  no  Jury  is  d^anded.  the 
court  or  Judge  must  try  the  issues  Joined. 
If  oa  written  donand  a  Jury  Is  called  by 
eith»  party,  and  the  Issues  are  not  sufficient* 
ly  made  19  ttf  the  written  pleadings  on  fll^ 
the  court  or  Judge,  on  due  notice  to  the  op- 
posite party,  must  settle  and  frame  the 
Issues  to  be  tried,  and  submit  the  same,  to- 
gether with  the  erldence  of  each  party,  to 
the  Jury,  oa  which  they  must  rendw  a  rer> 
diet   •  * 

The  proTisions  of  article  2.  c.  2,  tit  12,  to 
whidi  section  292S  refers,  relate  to  contests 
arMng  over  the  probate  of  wills.  Sectkm 
2840  Of  article  2,  c  %  of  this  title  prorides, 
among  other  things,  that  upon  the  preeoota- 
tlon  of  any  one  or  more  of  the  issues  ot  fact 
enumerated  therein,  they  must,  **on  request 
of  either  party  In  writing,  filed  three  days 
prtw  to  the  day  set  for  the  hearing,  be  tried 
by  a  Jury.  If  no  Jury  is  dunanded,  the  court 
or  Judge  must  try  and  determine  the  issues 
Joined.  •  •  Under  this  section  it  Is 
dearly  the  doty  of  the  court  or  Judge  to  try 
the  Issues  Joined  wtthout  a  Jury,  unless  one 
is  donanded  In  the  manner  and  within  the 
time  prescribed  therein.  Its  require  men  ts 
presuppose  Issues  Joined  before  the  demand 
for  a  trial  by  Jury  is  made.  The  poUcy  ot 
the  law  is  that  proceedings  of  this  nature 
Bhonld  progress  as  speedily  as  they  may,  to 
the  Old  that  the  affairs  of  the  estate  may  be 
dosed  up,  and  the  parties  in  interest  dls* 
diarged  tnm  the  suprarlslon  of  the  court 
TbB  presiding  Judge  is  not  supposed  to  know 
what  issues,  if  any,  are  to  be  made,  until 
the  pleadings  are  filed,  and  not  then  until 
attention  is  called  to  than.  If  in  any  case 
no  issue  ot  fact  is  fnesmted,  the  presence  of 
a  Jury  Is  unneoessaxy*  "ttM  section,  thwe- 
forie,  not  only  requires  the  Issues  to  be  made 
up  before  the  demand  is  mad^  but  <d>o>  ^t 


the  dunand  be  made  a  suflidait  length  of 
time  before  the  hearing  to  secure  the  at- 
tendance of  a  Jury.  Sections  2923  and  2924, 
BuiH-a,  are  general  in  their  application,  wtiile 
section  2340  refers  only  to  contests  oref  the 
probate  of  wills;  but  the  provisions  of  the 
latter  must  be  read  Into  the  former  and  be 
observed,  whenever  the  parties  desire  an  is- 
sue of  fact  to  be  tried  by  a  Jury.  In  this  case 
the  objections  of  Shields  were-  filed  on  July 
18, 1904,  and  those  of  McLaughUn  on  July  23. 
The  r^ies  of  the  ececutor  were  filed  not 
later  than  July  25.  The  hearing  was  bejfun 
on  September  14,  1904.  No  written  demand 
for  trial  Jury  was  ever  filed.  It  is  true 
that  the  objections  filed  by  the  appellants 
dose  with  a  demand  for  a  trial  by  Jury;  but 
so  far  as  the  record  shows,  these  demands 
were  nevor  called  to  the  attentl<m  of  the  court 
or  Judge  untU  the  hearing  began.  Dndw 
this  condltkm  of  affairs,  a  trial  by  Jury  Is 
properly  denied,  no  matter  what  tibe  issues  aza 
2,  The  noct  contention  imade  is  that  the  or- 
der  is  erroneous.  In  that  It  directs  a  sale  of  all 
the  real  estete,  Including  that  devised  to  ap- 
pellants, whereas,  tt  appears  fnun  tba  objec- 
tions that  these  devises  were  reqwctlTely 
made  for  a  valuable  consldwatlon,  and  there- 
fore tliat  the  court  could  not  direct  a  sale  ftf 
property  so  devised  until  after  a  dtaSMsitlmi 
<hC  all  the  other  properly  belonging  to  the 
estate.  We  think  this  contention  Is  without 
merit  for  two  reasons: 

First  The  application  for  the  order  in 
this  case  was  made  under  section  2871  of  the 
Oode  of  OlTll  Procedure^  which  lays  down 
the  procedure  necessary  to  obtain  an  order 
for  the  sale  of  real  estetfc  The  section  pro- 
vides  what  the  verified  petition  filed  in  sup- 
port of  the  wllcatlott  shall  contain.  It 
must  set  forth  the  amount  of  personal  prop- 
erty that  has  come  into  the  bands  of  the  ad- 
ministrator, and  how  mndi.  if  any,  remains 
undisposed  of;  the  debts  outstanding  against 
the  decedent,  so  far  as  they  can  be  ascer- 
tained or  esttmated;  ttkb  amount  dne  upmt 
family  allowances,  or  what  will  be  due  aftw 
the  same  have  been  In  force  tor  one  year; 
the  debts,  expenses,  and  charges  of  adminis- 
tration already  accrued,  and  an  estimate  of 
what  will  or  may  accrue  during  the  adminis- 
tration ;  a  general  description  of  all  the  real 
property  of  which  decedent  died  seised,  or  to 
which  he  had  any  interest  or  in  wlUch  the 
estate  had  acquired  any  interest  and  the 
condltlfm  and  value  tbenot;  and  the  names 
of  the  legatees  and  devisees.  If  any,  and  of 
the  heirs  of  the  deceased,  so  far  as  known 
to  the  petitioner.  Upon  these  necessary  al- 
legations It  Is  not  possible  for  an  issue  as  to 
the  title  of  real  estate  to  aris&  Nowhere  else 
in  this  title  do  we  find  any  proTlslon  upon 
which  the  court  may  enter  into  an  Investi- 
gation of  questions  of  title.  It  Is  well  set- 
tled by  the  decisions  of  this  court  that  the 
;  district  court  sitting  as  a  court  of  probate, 
■  has  only  such  powov  as  are  expressly  con- 
'  ferred  upon  it  by  statute,  and  such  as  are 
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necessarily  Implied  In  order  to  carry  out 
ttiose  expressly  conferred,  and  that,  In  the 
exercise  of  its  Jorlsdlctlon,  It  Is  limited  by 
tbe  provisions  of  the  statute.  State  ex  rel. 
Shields  T.  Second  Judicial  District  Court,  24 
Uont  1,  60  Paa  489.  It  cannot  be  presumed, 
In  the  absence  of  an  express  declaration  to 
that  effect,  that  the  Legislature  Intended  that 
the  court,  when  sitting  In  probate  proceed- 
li^  should  exercise  the  CTtenslve  powers 
necessary  to  such  Investigations  and  deter- 
mine tbe  rights  involved.  While  exercising 
Jurisdiction  in  these  matters,  Its  proceedings 
are  all  more  or  less  summary,  and  not  suited 
to  the  adjustment  of  equities  and  the  ad- 
judication of  rights  dependent  upon  them. 

In  the  second  place,  section  1822  of  the 
OIvll  Code  provides:  "The  property  of  a 
testator,  except  as  otherwise  specially  pro- 
vided for  In  this  Code  and  the  Code  of  Civil 
Procedure,  must  be  resorted  to  for  the  pay- 
ment of  debts.  In  the  following  order:  (1) 
The  property  which  Is  expressly  appropriated 
by  the  will  for  the  payment  of  the  debts. 
(2)  Property  not  disposed  of  by  will.  (3) 
Property  which  Is  devised  or  bequeathed  to 
a  residuary  legatee.  (4)  Property  which  Is 
not  spedflcally  devised  or  bequeathed;  and 
flS)  All  other  property  ratably.  •  •  • " 
It  will  be  seen  from  an  examination  of  this 
■action  that  no  distinction  is  made  between 
apecific  devises  for  charitable  purposes  and 
those  made  upon  consideration.  They  are 
placed  upon  the  same  footing.  If  the  prop- 
erty mentioned  In  the  first  four  classes  des- 
ignated by  the  statute  Is  not  sufficient,  spe- 
dfle  devises,  no  matter  for  what  purpose,  are 
to  be  resorted  to  ratably;  for  such  devisee 
clearly  fall  In  the  fifth  class  In  the  enumera- 
tion. The  appellants  have  no  right  to  have 
the  property  devised  to  them,  exempted  from 
sale  for  the  payment  of  debts,  or  the  sale  of 
It  postponed  until  other  property  speclflcally 
devised  has  been  resorted  to  for  that  pur- 
pose, for  tbe  reason  that  tbe  devises  to  tbem 
were  made  for  valuable  consideration,  no 
matter  what  that  consideration  may  have 
been,  even  though  it  might  be  conceded,  for 
sake  of  argument  that  the  district  court, 
wh«i  sitting  In  probate,  has  Jurisdiction  un> 
der  the  statute  to  investigate  and  determine 
questions  of  title  upon  an  application  for 
the  sale  of  real  estate. 

By  the  terms  of  the  will,  as  appears  from 
the  record,  all  tbe  proper^  belonging  to  the 
estate,  except  the  Interest  In  the  Malone  lode 
and  the  Amy  and  Belmont  claims,  was  dis- 
posed of  by  spedflc  devises  to  the  appellants 
and  others.  On  the  theory,  assumed  by  tbe 
appellants  to  be  correct  (and  we  think  It 
correct,  though  the  will  la  not  now  before  us 
for  construction),  that  by  the  last  clause  of 
the  will  the  executor  is  made  residuary  lega- 
tee, these  interests  go  to  him.  The^,  there- 
fore, fall  In  tbe  third  class  In  the  oinmera- 
tl<m,  and  must  be  resorted  to  and  exhaust- 
ed before  the  property  devised  to  appel- 
■""^  U  burdened  with  any  part  of  tbe  debts.  I 


Section  2678,  Code  Civ.  Proa  When,  how- 
ever, the  property  falling  In  the  first  four 
classes  has  been  exhausted,  no  distinction 
may  be  made  among  specific  devises,  but 
all  must  bear  the  burden  ratably.  In  view 
of  these  express  provisionfl  of  the  statute, 
the  cases  dted  by  counsel  for  appellants,  In 
which  the  courts  of  other  Jurisdictions  have 
applied  the  rule  contended  for,  are  not  In 
point  In  any  event,  in  this  state  tbe  court 
upon  a  hearing  of  an  application  for  the  sale 
of  real  estate,  has  no  power  to  proceed,  ex- 
cept in  conformity  with  the  statute.  If  the 
devise  to  either  of  the  appellants  was  made 
under  such  circumstances  as  would  warrant 
a  decree  requiring  the  executor  to  convey  to 
him,  the  questions  Involved  and  a  decree 
thereon  can  be  had  only  In  a  court  of  equity 
In  an  action  brought  for  that  purpose.  Tbe 
order  made  In  terms  directs  the  executor  to 
proceed  to  sell  in  the  order  prescribed  by  the 
statute,  and,  presumably,  he  wlU  do  so  and 
first  exhaust  tbe  jfropeety  not  speclflcally  de- 
vised. 

8.  Evidence  was  oBtered  by  the  appellants 
tending  to  show  that  they  had  been  In  the 
possession  of  the  properly  devised  to  tbem 
respectively,  holding  the  same  adversely  to 
the  executor,  for  more  than  10  years  prior 
to  the  filing  of  the  petition.  Thlri  waa,  on 
objection,  excluded  by  the  court  aa  Immate- 
rial. The  ruling  Is  assigned  aa  oror.  The 
contention  is  made  that  an  application  for- 
the  sale  of  real  estate  te  In  the  nature  of  an 
action  to  enforce  a  lien  upon  the  lands  of 
the  decedent;  that  title  to  tbe  estate  vests 
at  once  In  the  heirs  or  devisees,  subject  only 
to  the  payment  of  debte;  and  that  such  being 
the  case,  the  right  to  maintain  the  applica- 
tion is  barred  by  the  provisions  of  tbe  stat- 
ute (Oomp.  St  1887,  dlv.  1,  %%  29.  80;  Pot 
Code  189S,  8  9;  Code  Civ.  Proc  SS  488,  484, 
8456)  prescribing  the  time  within  which  ac- 
tions may  be  brought  to  recover  real  estate 
or  tbe  possession  thereof,  and  actions  arising 
out  of  the  title  to  real  estate  or  the  rents 
and  profite  thereof,  unless  the  application 
Is  made  before  the  limitation  has  run. 

While  an  application  to  sell  real  estate 
does  partake  somewhat  of  the  nature  of  an 
action  (Broadwater  v.  Richards,  4  Mont  80^ 
3  Pac.  644,  546),  It  l8  In  no  sense  of  tbe  term 
an  action  to  recover  real  estate  or  the  pos- 
session of  It  Nor  la  it  an  action  arising  out 
of  the  title  thereto,  or  the  rente  and  proflte 
thereof.  Under  our  system  the  whole  of  tbe 
estate,  both  real  and  personal,  goes  Into  the 
possession  of  the  executor  or  administrator, 
first  for  the  payment  of  debte,  and  then  for 
distribution  under  the  will  or  the  laws  of 
succession,  av.  Code,  K  1821-1828,  1826, 
1850,  et  seq.;  Code  Civ.  Proc  S  2559.  Claims 
of  creditors  must  be  presented  for  allowance 
within  the  time  prescribed  by  law,  attee  notice 
has  been  published  (Code  Civ.  Proc.  |  2006). 
or  they  are  forever  barred,  whether  they  are 
due,  not  due,  or  contingent  If  a  claim  la 
barred      lapse  of  time  at  tbe  date  of  pna- 
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station.  It  ma^  not  be  allowed.  Section 
2609.  If  rejected,  action  must  be  brougbt 
«CAliu>t  tbe  administrator  In  the  proper  court 
wlttaln  ttiree  months  tiiereattw,  or  It  Is  bar- 
red. Section  2608.  iTpim  the  coming  In  of 
the  account,  the  helzs  or  derisees  may  con- 
test and  have  rejected  any  claim  allowed  In 
vitiation  of  these  prorldons.  Sectiona  2793, 
2791;  In  re  Moalllerat^  Estate,  14  Mont  245, 
86  Pac.  185.  And,  staice  the  petition  for  the 
sale  most  set  forth  tiie  debts  of  the  estate 
<8ectton  20n),  It  wonld  seem  that  the  appro- 
priate limitation  may  thai  be  lnT<Aed  In 
order  to  defeat  a  particular  claim,  and  thoe- 
ton  the  sale  pro  tanto.  Bat  when  claims 
faare  been  presented  and  allowed,  and  are 
not  contestable,  for  the  reason  that  they  have 
not  been  presented  In  timet  under  section 
2603,  snpra,  or  that  th^  are  barred  at  the 
time  of  the  presentation  by  the  particular 
statute  applicable,  none  of  the  statatory  Um- 
itatloDs  ran  as  against  them.  In  re  Arcuello, 
85  CaL  161,  24  Pac.  641;  In  re  Estate  of 
Schroeder,  46  Gal.  805.  Furthomore,  the 
•qnestloD  of  adTOTse  possession,  as  between 
the  oecutor  and  a  devisee,  may  not  be  tried 
by  the  court  upon  an  application  for  the  sale 
■of  real  estate.  As  has  been  said  already, 
any  question  as  to  the  title  of  proper^  be- 
longing to  the  estate  must  be  settled  in  the 
appropriate  action  brought  in  the  district 
«ourt  as  a  court  of  general  Jurisdiction.  In 
re  Estate  of  Burton,  63  Gal.  86;  In  re  Estate 
-of  Groome,  04  Gal.  69.  29  Pac.  487;  Stewart 
Lohr  (Wash.)  2S  Pac  457,  22  Am.  St  Rep. 
160. 

4.  CoDjtention  Is  made  tbat  the  court  In 
the  exercise  of  Its  sound  discretion,  should 
bave  denied  the  application  on  the  ground  of 
the  palpably  unreasonable  delay  of  the  exec- 
utor In  presenting  It  Whether  or  not  gross 
negligence  or  palpable  laches  on  the  part  of 
-the  executor  or  administrator  Is  sufficient 
reason  for  denying  an  order  of  sale  In  a 
given  case,  we  do  not  deem  it  necessary  to 
^llscuss  or  decide.  There  Is  abundant  author- 
1^  In  support  of  the  afBrmative  of  the  prop- 
-osititm.  Estate  of  Grosby,  65  Gal.  674; 
Mooers  T.  White  et  al.,  6  Johns.  Gb.  360; 
Wolf  et  al.  V.  Ogden.  66  111.  224;  McGrary  v. 
Taakcr  et  al.,  41  Iowa,  255;  Rickard  v.  Wil- 
liams et  al..  7  Wheat  60,  6  L.  Ed.  398;  Ex 
SMrte  Allen,  15  Mass.  58;  2  Woemer  on  the 
American  Law  of  Administration,  i  466. 
The  policy  of  the  statute  requires  t^  ad- 
ministration to  be  conducted  speedily  to  a 
■cloee.  This  fact  also  l«uls  support  to  tbe 
irnle  cmtmded  fbr  by  the  appellants.  Here, 
however,  the  parties,  assuming  that  such  a 
defense  conld  be  Invoked,  tried  the  question 
-of  laches,  and  the  court  decided  that  under 
all  tbe  circumstances  there  had  been  no 
onreasonable  delay.  We  think  tbe  conclu- 
sion reached  by  the  court  jnstifled  upra  the 
facts  presented. 

Boon  after  letters  were  Issued  to  tbe  ezec- 
•otw,  claims  were  pnaeateA  to  the  amount  ot 


more  than  $30,000.  Most  of  them  wrae  re* 
Jected.  Litigation  arose  over  them.  Finally, 
about  one  year  prior  to  the  making  of  the 
application,  the  principal  claims  were  de> 
dared  groundless.  In  the  meantime  the  ap- 
pellants, desiring  that  the  property  belong- 
ing to  the  estate,  and  particularly  that  de- 
vised to  them,  should  not  be  sold,  oiconraged 
tbe  executor  to  lease  certain  of  the  claims, 
In  ordw  to  raise  money  to  pay  the  debts  and 
thus  avoid  a  sale.  Indeed,  they  urged  him 
to  make  leasee,  and  took  part  in  the  pro- 
ceedings Instltnted  to  secnre  orders  of  court 
at  various  times  authorising  such  leases  to 
be  made.  The  claims  which  were  undisputed 
were  small  In  amount  In  comparison  with 
those  presraited  and  retfeetod  out  of  which 
litigation  arose.  Undw  these  drcomatances 
we  think  it  would  be  anjust  to  the  creditors 
to  permit  these  appellants  to  assnt  tiiat  the 
debts  finally  found  to  be  due  bom  the  estate 
sbonld  not  be  paid. 

These  remarks  dispose  of  all  the  questions 
requiring  special  notice. 

While  the  findings  and  conclusions  of  the 
court  cover  matters  not  properly  within  scope 
of  the  application,  and  the  ord«  is  somewhat 
Indefinite  In  ite  terms,  we  think  the  oaurt  did 
not  commit  ai^  prejudicial  mat,  and  that 
tbe  order  should  be  affirmed. 

HOLLOWAT.  J.,  concurs.  MILBURN,  J., 
being  disqualified  takes  no  part  In  this  deci- 
sion. 

On  Rehearing. 

BRANTLT,  0.  J.  Ai^Uants  have  filed  a 
petition  for  a  rehearing  of  this  cause,  allying 
two  grounds  therefor:  (1)  That  the  district 
court  found  tiut  the  property  claimed  by  the 
appellants  bdonga'  to  the  eatete,  tbat  this 
finding  is  recited  In  the  oplnhm  of  tills  ooort, 
and  that  though  this  court  held  that  the  dl*< 
trlct  conrt  upon  sppllcatloa  to  sell  real  estate 
has  no  power  to  determine  questions  of  title, 
as  between  tbe  executor  representing  the  es- 
tate and  the  heir  or  devisee,  yet  this  finding 
having  been  recited  and  the  <Hrder  of  Sale  af- 
firmed, it  follows  tbat  this  court  has  in  ef- 
fect adjudicated  the  question  of  title,  so  that. 
In  a  controversy  over  the  title  In  a  court  of 
competent  Jurisdiction,  the  order  may  be 
pleaded  as  res  Judicata  and  thus  conclude  tbe 
rl^te  of  appellanto;  (2)  that  this  court  by 
affirming  the  order  as  made,  has  held  that  the 
district  court  was  not  in  error  In  directing 
the  sale  of  the  property  tiie  tiUe  to  whteh  Is 
In  dispute  whereas  tbat  court  should  have 
d^erred  tiie  sale  until  the  question  of  titie 
mUcht  be  adjndated  In  an  action  bnnuiit  w 
to  be  brOTvht  for  that  purpose. 

1.  fniouc^  the  finding  referred  to  Is  recited 
in  tbe  statement  of  facta  preceding  tbe  opin- 
ion of  this  court,  it  Is  clear  from  even  a  casu- 
al reading'  of  the  i^inion  that  the  Judgment 
can  have  no  such  effect  as  counsel  anticipate. 
If  the  question  of  titie  could  not  be  inquired 
into  and  determined  by  tbe  district  court  it 
must  follow  that  any  finding  upon  that  sab- 
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(Uant, 


Ject  b7  tbat  court  was  wtaolly  outside  of  the 
pnrrlew  of  the  application  and  Immaterial. 
The  oonclndlng  paragraph  of  the  opinion  ap> 
plies  to  this  flndlnc,  thongh  special  mention  la 
not  made  of  it  It  was  error  for  the  court  to 
make  a  finding  upcm  a  matter  falling  entirely 
outside  of  the  purrtew  of  the  appUcatlon;  yet 
it  was  error  without  prejudice,  and  appellants 
cannot  complain. 

2.  The  second  ground  of  the  petition  pro* 
ceeds  upon  the  assumption  that  one  purpose 
of  the  obJectlonB  made  by  appellants  In  the 
district  court  was  to  secure  a  delay  of  the 
sale,  in  order  to  protect  the  property  from 
sacrifice  until  the  question  of  title  could  be 
determined  by  a  court  of  competent  Jurisdic- 
tion, whereu  they  were  Intended  to  prevent 
the  sale  altogether.  No  such  the(»7  was  en- 
tertained by  appellants  In  that  court,  nor 
Is  error  assigned  in  the  briefs  of  counsel  In 
this  court  upon  the  refusal  of  the  district 
court  to  stay  proceedings  until  the  question  of 
title  may  be  determined.  The  notion  tbat 
such  a  stay  should  bare  been  granted  was, 
BO  far  as  tbe  record  shows,  conceived  after 
the  cause  was  removed  to  this  court  Under 
the  rule,  repeatedly  declared,  this  court  will 
not  consider  errors  not  assigned  in  the  brief. 
While  we  did  not,  and  do  not  decide  that 
the  district  court  might  not  In  Its  discretion, 
have  postponed  the  sale  of  tbe  property  in 
dispute  until  the  question  of  title  could  be 
determined,  whether  the  court  did  In  fact  err 
in  falling  to  do  so  was  not  before  us  on  the 
former  hearing,  nor  Is  the  fact  that  this  court 
did  not  consider  and  decide  this  questitMi 
ground  for  rehearing. 

Tbe  petition  Is  denied. 

Denied. 

HOLLOWAT,  J.,  ooncnra. 


SMITH  et  aJ.  v.  PERHAM. 
(Supreme  Coart  of  Montana.  Dec  1],  1009.) 

1.  SaUS — SiXPBISS  OB  lUFUXD. 

A  person  maj  recover  for  goods  delivered 
on  showing  a  deUvery  thereof  to  and  an  ac- 
ceptance thereof  by  the  Intended  bnjtx,  and  a 
promise  express  or  implied,  on  the  part  of  the 
buyer  to  pay  for  tttem ;  but  It  does  not  devolve 
on  one  seeking  to  collect  for  goods  delivered  the 
necessity  of  proving  a  request  for  the  delivery 
thereof. 

2.  Save  —  Recovkbt  op  Pubcbabe  Pnicc  — 
Proof— SurFiciESCT. 

One  seeking  a  recovery  for  goods  delivered 
to  another  must  prove  an  express  contract  or  a 
request  express  or  implied,  on  the  part  of  the 
latter  for  the  goods,  or  the  delivery  of  tbe  goods 
to  the  latter  and  a  promise,  express  or  impliedt 
on  his  part  to  pay  therefor. 

3.  Same  —  AonoR  roB  Pbiob  —  CkmpiiAinr  — 

SUFFIOIEHCT. 

A  complaint  In  an  action  for  goods  sold, 
which  alleges  that  during  a  time  specified  plain- 
tiff furnished  and  delivered  to  defendant  cer- 
tain  goods  of  a  specified  value,  that  defendant 
received  the  same  and  osed  them  for  his  own 
nse^  and  that  he  has  not  paid  therefor,  states  no 
cause  of  action :  its  allegatlona  not  being  Incon- 
^ent  with  a  gift 


4.  APFBAL  — PBEJUDIOIAL  EBIOB  — PBBSDlir' 

TIOHB. 

An  erroneous  Instruction  la  presumed  to  be- 

pr^udldal. 

B.  Tbial— iMSTBnonORS— CORBEOnON. 

Where  an  instruction  erroneously  stated 
the  law,  and  another  InBtmction  was  correct  the 
court  could  not  say  that  the  error  was  cured ; 
for  It  could  not  determine  whether  the  jury  fol- 
lowed the  erroneous  one  or  the  correct  one. 
6.  Salea— Reootebt  or  Pbice. 

The  delivery  of  goods  by  one  penon  to 
another  Is  not  snfficlent  to  creato  a  liability  for 
their  value,  but  the  delivery  to  and  acceptance 
by  the  intended  buyer  must  have  occurred  under 
such  drcnmstances  ^t  Uie  law  will  inqdy  a 
proDiiBe  to  pay  fOr  tham. 

Anneal  from  District  Court,  BllTer  Bot 
Gonn^;  BL  W.  Harn^,  Judge. 

Action  by  H.  J.  Ctanlth  and  anotlutr,  dolns 
business  as  partnma  imdar  tbe  firm  name  of 
Smith  A  Umer,  against  WUIUun  T.  Ferham. 
Frtmi  a  Judgment  (or  plaintlfbi,  deCmdant 
appeals.  Rerersed. 

J.  Bruce  Kremer  and  McBrlde  ft  AfcBrlde, 
for  appellant  Robt  B.  Smith  and  Maury  ft 
Hogevoll,  for  resptndrats. 

HOLLOWAT,  J.  Omitting  the  formal 
parts  and  the  allegations  of  mere  conclusions 
of  law,  the  complaint  In  this  action  alleges: 
"That  during  the  month  of  September,  1901, 
the  said  plaintiffs  furnished  and  delivered  to 
the  defendant  and  the  defendant  received 
from  the  plaintiffs,  stucco  and  plaster  of 
parls,  of  the  reasonable  value  of  three  hun- 
dred twenty-eight  ($328.00)  dollars,  which  tbe 
defendant  used  for  bis  own  uses  and  for  his 
own  benefit.  That  the  defendant  has  not 
paid  the  plaintiffs  thertfor,  or  any-  portion 
thereof  The  answer  denies  specifically 
these  allegations  of  the  complaint  The 
cause  was  tried  to  the  court  sitting  with  a 
Jury.  Among  others,  the  court  gave  Instruc- 
tion No.  2,  as  follows:  "The  court  instructs 
you  that  the  only  question  to  be  determined 
In  this  case  Is  whether  or  not  the  defendant 
received  from  the  plaintiff  the  material  which 
the  plaintiff  claims  to  have  furnished  to- 
the  defendant  If  the  defendant  received 
such  material  from  the  plaintiff,  and  ac- 
cepted It  then  it  Is  your  duty  to  find  for  the 
plaintiff  the  reasonable  value  thereof,  not 
exceeding  the  sum  sued  for" — and  refused  to 
give  an  instruction  asked  by  the  defendant 
the  material  portion  of  which  Is  as  follows: 
"That  before  any  charge  can  be  made  or  any 
money,  collected  for  goods  furnished  or  de- 
livered. It  devolves  upon  the  plaintiff  to  prove 
a  request  by  the  defendant  for  the  furnishing 
and  delivery  of  such  goods  and  material." 
Tbe  Jury  returned  a  verdict  In  favor  of  the 
plaintiffs,  and  Judgment  was  entered  there- 
on. From  this  Judgment  and  from  an  or- 
der denying  him  a  new  trial,  the  defendant 
appealed.  H«^fore  tbe  appeal  from  the 
Judgment  was  dismissed.  32  Mont  60S,  8S 
Pac.  111& 

Error  Is  predicated  upon  the  giving  of  In- 
struction No.  2  above,  and  tbe  refusal  of 
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ttie  court  to  give  tbe  InstriKitloii  asked  toy  tlw 
ddlendant,  herein  set  tarth.  Brror  Is  also 
aaslsned  to  tbe  giving  of  Instruction  Na  1. 
and  to  the  mllngs  of  the  court  In  excluding 
certain  documentary  evidence  offered  by  de- 
fendant upon  tbe  trial  of  the  cause.  Wblle 
instruction  No.  1  Is  Inartlstlcally  drawn,  we 
do  not  think  It  la  open  to  the  criticisms  made 
upon  It  The  objection  to  It  Is  hypercritical. 
Neither  do  we  think  that  tbe  court  committed 
error  in  excluding  the  proffered  testimony. 
The  lnstructi(m  asked  by  the  defendant  and 
refused  1^  the  court  does  not  correctly  state 
the  law.  VaAee  tbe  theory  of  that  Instmc' 
tion,  before  a  person  can  ever  recover  for 
soods  dellTered  by  him,  he  must  prme  a 
request  ther^r  by  the  party  to  whom  thc7 
■re  ddl-rered.  This  Is  not  necessarily  true. 
He  may  recover  It  he  shows  a  dellTay  to, 
and  acc^tance  of  the  goods  by,  the  Intended 
purchaser,  and  a  promise,  expressed  or  Im- 
plied, on  the  part  of  mcb  imr^aer  to  pay 
for  Oxm.  Vox  the  reason  that  the  Instrufr 
tlon  was  limited  altogetbw  too  ma^  in  Its 
■cope^  tbe  court  did  not  commit  error  in  ro- 
foBlng  to  c^ve  it 

Tbe  principal  contention  is  made  with  ref- 
erence to  Instruction  No.  2,  given  by  tbe  court 
and  set  forth  above.  Tluit  instruction  told 
the  Jury  that  there  was  but  one  question  to 
be  detomlned,  nam^:  Did  tiie  defendant 
receive  from  tbe  plaintiffs  tbe  materials  In 
controversy?  If  so,  plaintllh  were  entitled 
to  recover  tbee^m  the  iMSonable  value  of 
TOch  goods.  The  court  evidently  proceeded 
upon  the  theory  that  the  complaint  states  a 
cause  of  action,  and  conformed  the  Instruc- 
tion to  tbe  theory  of  Qie  case  announced  in 
tbe  complaint  If  it  is  only  necessary  for 
plaintiffs  to  deliver  goods  to  defendant  or 
to  deliver  them  and  for  tbe  defendant  to  re- 
ceive the  same,  In  order  to  establish  a  lia- 
bility on  the  part  of  the  defendant  to  pay 
for  the  goods,  then  the  Instruction  was  prop- 
erly given.  But  Is  this  snflaclent?  It  Is 
elementary  that  before  a  plaintiff  can  pre- 
vail he  mnst  put  the  defendant  In  the  wrong. 
There  Is  not  anything  set  forth  In  the  com- 
plaint Inconsistent  with  the  Idea  that  the 
goods  Id  controveiBy  were  intended  as  a  gift 
In  every  Instance  of  a  gift  there  is  a  delivery 
by  the  donor,  and  an  acceptance  of  tbe  gift 
and  Its  use  for  the  donee's  benefit  Or,  again, 
goods  may  be  sold  to  one  person,  and  at  his 
request  delivered  to,  and  accepted  and  used 
by.  another,  and  the  person  accepting  and 
using  them  will  not  be  liable  for  their  value 
to  the  seller.  In  order  to  charge  th«  defend- 
ant the  complaint  must  set  forth  an  express 
contract  or  a  request,  expressed  or  Implied, 
on  the  part  of  the  defendant  for  the  goods, 
or  tbe  delivery  of  the  goods  by  the  plaintiff 
and  a  promise,  expressed  or  Implied,  on  the 
part  of  tbe  defendant  to  pay  therefor. 

In  the  brief  of  respondents,  who  were  plain- 
tiffs below,  appears  this  statement:  "There 
is  no  question  bttwean  counsel  for  appellant 


and  myself  as  to  what  constitutes  an  ex- 
press or  an  Implied  contract  In  tbe  case  at 
bar  the  contract  Is  e^^ress."  If  the  contract 
sued  upon  was  an  exprera  contract  the  com- 
plaint wholly  falls  to  plead  it  But  this 
feature  alone  would  not  necessarily  be  fatal. 
If  an  Implied  contract  was  set  forth.  But 
the  complaint  does  not  state  a  cause  of 
action,  either  upon  an  express  or  Implied 
contract  Oonrad  Nat  Bank  v.  Great  North- 
em  Ry.  Oo;.  24  Mont  178,  81  Paa  1.  Tbe 
instruction  was  erroneous,  and  prejudice  will 
be  presumed.  It  does  not  Improve  matters  to 
say  that  other  instructions  were  given  which 
correctly  atete  tbe  law ;  for  it  cannot  be  de- 
termined whetbor  the  Jury  followed  instruc- 
tion No.  2  or  not  The  mere  dellverr  of 
goods  by  one  person  to  anoUia  Is  not  of 
Itself  sufficient  to  create  a  liability  tor  their 
value.  Tbe  delivery  to  and  an  acceptance 
by  the  intoided  purdnaur  must  have  oc- 
curred nndw  such  drcnmstancee  that  ths 
law  will  Imply  a  promise  to  pay  for  them. 
One  may  not  make  himself  the  creditor  of 
onotbw  by  offldouly  dellveriiv  to  sndi  otii* 
er  person  goods  at  whatevtf  dtiaractw.  As 
this  cause  mnst  be  remanded  fbr  a  new  trial, 
station  Is  called  to  the  insufficiency  of  tiifi 
ctnnplalnt  to  state  a  cause  of  action. 

Because  of  error  In  giving  instrucUmi  No. 
2  above,  the  order  denyli^  a  new  trial  Is  re- 
versed, and  tbe  cause  remanded,  witti  di- 
rection to  grant  a  new  trIaL 

Revised  and  remanded. 

BRANTLT,  a  J.>  and  MILBUBN,  J. 
cmcur. 


BANE  OP  ONTARIO  v.  HOSKINS  st  at 
(Supreme  Court  of  Montana.  Dec  11, 1906.) 
BiLU)  AND  Notes  —  Ooiisidbbaxior  —  Fob- 

BEABAnCS  TO  SUX. 

Where  M.,  not  being  liable  on  the  d^t  of 
Tepresentea  by  O's.  note  to  plaintiff,  signed 
it  several  days  aner  O.  executed  and  delivered 
it,  only  on  condition  that  she  Bfaould  not  be  saed 
till  enoQgh  money  to  pa^  It  had  been  realised 
O.  from  hia  contract,  and  not  then  nnlen  O. 
failed  to  pay  it  tbere  was  no  consideration  for 
her  signing;  this  being  a  mere  forbearance  to 
sue  her,  against  whom  plaintiff  had  no  claim. 

Appeal  from  District  Court  Flathead 
County;  D.  F.  Smith,  Judge. 

Action  by  the  Bank  of  Ontario  against 
Omar  Hosklns  and  another.  From  tbe 
judgment  for  plaintiff,  defendant  Maggie 
Hosklns  appeala  Reversed. 

Foot  dc  Pomeroy  and  W.  H.  Poorman,  for 
appellant  Thomas  D.  Long  and  Frank  L. 
Gray,  for  respondent 

HOLLOWAT,  J.  Tbe  complaint  In  this 
action  contains  two  causes  of  action.  Aa  to 
the  second  no  defense  Is  made  or  attempted. 
The  first  cause  of  action  is  upon  a  promis- 
sory note  for  $1,000,  dated  March  4,  1908, 
and  due  80  days  aftw  dateu  It  Is  admitted 
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that  thli  note  was  executed  and  deliT^cd  by 
Omar  Hoaktiui  on  the  date  which  the  note 
bears.  It  la  alleged  that  the  defendant  Mag- 
gie HosklnB  did  not  sign  this  note  until  long 
after  Its  execution  and  delivery  by  her  co- 
defendant,  Omar  Hosklns;  that  she  signed  It 
then  at  the  Instance  and  request  of  plaintiff, 
bat  only  upon  the  terms  and  conditions  set 
forth  In  her  answer.  She  alleges  that  at 
the  time  of  the  execution  and  delivery  of  the 
note  by  Omar  Hosklns,  and  for  a  year  prior 
thereto,  he  bad  a  contract  for  the  construc- 
tion of  an  irrigating  canal  In  Malheur  county, 
Or.,  and  that  It  became  necessary  for  him 
to  borrow  money,  represented  by  this  note, 
from  the  plalntUT  bank  for  the  purpose  of 
carrying  on  hie  work;  that  this  note  was 
given  for  the  money  so  borrowed  by  him,  and 
for  no  other  conslderatlott;  that  the  money 
was  nsed  by  blm  In  his  work  on  tbe  canal; 
that  the  defendant  Maggie  Hosklns  had  no 
Interest  whatever  In  the  contract,  and  did 
not  receive  any  of  the  money;  that  on  March 
19,  1903,  at  tbe  Inetance  and  request  of  plain- 
tiff, def^dant  Maggie  Hosklns  "signed  said 
note  upon  the  expressed  understanding  and 
agreement  with  aaSA  plaintiff  that  said  plain- 
tiff would  not  sue  said  defendant  Ma^e 
Hosklns  tbereni  until  tbe  amount  thereof 
was  realised  by  said  Omar  Hbskins  upm  said 
oontract  for  tbe  constnictloii  of  said  irrigat- 
ing canal;  and  that  in  ttw  event  said  defend- 
ant Omar  HoSkins  did  not  pay  said  note  from 
the  amount  so  realized  upon  said  contract, 
said  defendant  Maggie  HosUns  dionld  pay 
tbe  same^  and  that  suit  thereon  might  then 
be  maintained  against  said  defendant  Maggie 
Hosklns.**  It  is  then  alleged  that  she  signed 
tbe  note  only  upon  tbe  condition  stated  in 
her  answtt>,  TO  tids  answer  a  genraal  d»- 
mnrror  was  interposed  and  sostalned;  and, 
the  defradants  refusing  to  plead  ftvtber. 
Judgment  was  entered  in  favor  of  the  plain- 
tiff, from  wfaleh  judgment  the  defendant  Mag' 
gie  Hosklns  an)ealed. 

Only  one  question  is  presented  here:  Do 
the  facts  pleaded  In  the  answer  disclose  a 
want  of  consideration  for  the  contract  which 
defendant  Maggie  Hosklns  entered  Into  when 
she  signed  the  note  sued  upon?  Am  she  sign- 
ed the  note  long  after  Its  execution  and  de- 
livery by  Omar  Hosklns,  the  consideration 
for  his  agreement  was,  as  to  her  at  the  date 
she  signed  it,  no  consideration  at  all.  Her 
answer  discloses  that  at  the  date  she  signed 
tbe  note  she  was  not  liable  upon  tbe  debt 
of  Omar  Hosklns  represented  by  the  note, 
and  that  she  signed  it  15  days  after  the 
execution  and  delivery  by  him,  only  on  con- 
dition that  she  should  not  be  sued  until 
money  sufficient  to  pay  the  note  had  been 
realized  by  Omar  Hosklns  from  his  contract 
for  the  construction  of  the  canal,  and  not 
then  unices  Omar  Hosklns  did  not  pay  It 
As  the  note  by  Its  terms  became  due  80 
days  after  date,  the  only  ^ect  of  this  agree- 
ment was  to  iKW^Kme  tiie  bringing  of  any 
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action  on  the  note  against  the  defendant 
Maggie  Ho^ins  until  the  happening  of  tbe 
contingenciee  mentioned.  As  a  general  prop- 
osition It  Is  said  that  forbearance  to  sue  i» 
a  sufficient  consideration  to  sustain  a  con- 
tract based  thereon;  for  It  operates  aa  an 
advantage  to  the  person  to  whom  the  favor 
is  extended,  or  as  a  detriment  to  the  party 
extending  It,  or  both.  But,  In  order  that  for- 
bearance to  sue  may  constitute  a  valid  con- 
sideration for  a  contract  the  party  forbear- 
ing must  have,  as  against  the  party  to  wbom- 
the  favor  la  granted,  a  bona  fide  claim  wbidi 
might  give  rise  to  an  action  to  eatorce  it 
Of  course,  a  contract  may  be  made  between 
two  persons  for  the  benefit  of  a  third;  and» 
If  the  agreement  pleaded  in  this  case  bad 
been  that  the  plaintiff  would  not  sue  Omar 
Hosklns  until  be  should  realize  upon  bis 
contract  this  forbearance  would  have  been 
a  sufficient  consideration  for  the  contract 
made  by  the  defendant  Maggie  Hosklns.  But 
that  is  not  the  agreement  pleaded.  The  for- 
bearance In  this  Instance  only  extended  to 
Ma^e  Hosklns,  and  as  against  her  tbe  plain- 
tiff had  no  claim  whatever.  Therefore  she 
could  not  derive  any  benefit  from  the  bank's 
forbearance  to  sue  her,  and  tbe  bank  did  not 
suffer  any  Inconvenience  or  detriment  in  for- 
bearing to  sue,  when  It  could  not  do  so  In 
any  event  As  the  bank  had  no  claim  upon 
which  It  could  maintain  an  action  against 
the  defendant  Maggie  Hosklns,  its  forbear- 
ance to  sue  her  was  not  any  consideration  tar 
her  signing  the  note.  Tbe  question  is  too 
well  settled  to  require  further  notice 
authorities  in  support  of  our  position  may  be 
found  cited  in  9  Cy&  S41,  842. 

The  answer  sufficiently  pleaded  a  want  of 
consideration,  which  Is  a  perfect  defense,  if 
proved.  Tbe  court  erred  in  sustaining  the 
demurrer  to  this  answer;  and  tbe  Judgment 
is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inctmslstent  with  the 
views  herein  expressed. 

Reversed  and  remanded. 

BBAMTLT.  a  and  MILBDBN.  J,,  con^ 
cor. 


HeOONNELD  v.  STATE  BOABD  OW 
BQUALIZATION. 

(Supreme  Ooort  of  Idaha  Dee,  80,  190B.'> 

1.  Taxation— BoAu  or  Bquauzaxior^As- 
SEssusnr  or  Tileobafhs. 

Under  the  pTovisions  of  the  revenue  law,  ap- 
proved March  Zi.  1901  (Sess.  Law  1901,  p.  2573. 
the  state  board  of  equalization  is  authorised  to 
fix  for  taxation  the  valuation  of  raijroad,  tele> 

Khone,  and  telegraph  lines,  and  properly  Iw- 
tnging  thereto. 

2.  CEs-noBAsi— SooPB  or  RnnDT— OoRtraiTD- 

TIORALITT  or  9IATDTB. 

Under  the  provisions  of  sections  4962.  ^68^ 
Rev.  St,  this  court  is  not  autborixed  by  cer- 
tiorari to  pass  upon  the  constitutionality  of  an 
act  upon  toe  application  or  petition  of  a  private 
person  to  protect  his  private  property  rights. 


Digitized  by 


IdRbo) 


UcCONNBLL     8TATB  BOARD  OF  EQUALIZATION. 


495 


5.  Same. 

Under  the  provisioDs  of  said  section  4968 
the  review  apon  said  writ  cannot  extend  further 
than  to  determine  whether  the  inferior  tribunalf 
boud,  m  officer  has  regularly  pnxmed  the  an- 
thorit7  gtT«s  radt  tribunal,  board,  or  officer  by 
the  law.  If  such  were  done,  it  would  amount 
primarily  to  an  inquiry  as  to  the  anthorlty  of 
the  Legislature  to  enact  such  law,  and  not  the 
anthoiity  of  a  tribunal,  board,  or  officer  to  act 
under  a  statute  which  has  all  the  appearance 
and  semblance  of  a  ralld  law. 
4.  8aue. 

This  conrt  cannot  hiiiulre  Into  the  con- 
stitutionality of  the  revenue  law  of  this  state 
upon  a  writ  of  review  on  the  application  of  a 
private  citizen  In  a  matter  involving  his  private 
rights. 

6.  Samb— BotABD  or  Bquauzatiov— Obbho- 

Under  a  writ  of  review,  errors  and  mistahee 
of  Judgment  of  a  board  as  to.  the  value  of  prop- 
erty that  it  Is  authorized  to  assess  cannot  be  re- 
Tiewed;  neither  can  snd  writ  be  invoked  for 
the  pnipose  of  reviewing  the  facts  upon  whifdi 
the  inferior  tribunal,  board  or  officer  acted,  ex- 
cept for  the  purpose  of  ascertaining  the  fact  of 
jnrladiction. 

9.  Bam»— IwgpriTOMNT  Valuation. 

The  provisions  of  snch  writ  are  limited  to 
a  review  of  questions  of  law  involved  in  the  mat- 
ter, and  the  court  must  confine  its  inquiry  to  the 
qaesti<m  as  to  whether  or  not  the  action  com- 
plained of  was  beyond  and  In  excess  of  the 
jurisdiction  conferred  on  the  tribunal,  board,  or 
officer.  On  such  writ  this  court  cannot  review 
the  question  of  fact  as  to  whether  said  board  in 
Its  judgment  or  opinion  has  valued  the  raUway, 
t^ephone,  and  telegraph  lines  at  leas  than  their 
cash  value. 
(Syllabus  by  the  Court) 

Original  application  fOr  a  writ  of  review 
by  William  J.  McConnell  against  the  state 
txmnl  of  equalisation.   Writ  denied. 

Balpb  P.  Qoarlea,  tor  plalntUt.  J.  J.  On- 
been,  Atty.  Gct..  Edwin  Snow,  F.  S.  Wettftch, 
and  Geo.  M.  Parsons,  for  defendants. 

SULLITAN,  J.  This  ia  an  application  for 
a  writ  of  review  to  the  state  board  of 
equalisation  requiring  them  to  certify  to  this 
court  for  review  all  of  their  proceedings  bad 
and  done  at  tbelr  August.  1905,  meeting 
wblch  was  held  "f^r  tbe  purpose  of  equali- 
EinK  taxation  and  asBesaments  of  the  prop- 
erty  for  taxation  throughout  tbe  state,  and  In 
the  various  counties  thereof."  It  Is  alleged 
In  tlie  petition  that.  In  addition  to  perfOTmlng 
tbe  duties  devol^rtotS  upon  said  board  by  law, 
In  violation  of  the  provisions  of  article  7 
of  the  Constltiztton  of  the  state  of  Idaho,  and 
especially  of  section  6  of  said  artide.  It 
usurped  and  assumed  the  power  to  Impose 
municipal  taxes  for  county  and  school  district 
purposes  apon  the  various  railway  lines 
witbln  the  state  and  within  each  and  all  of 
the  counties  thereof,  and  In  so  doing  said 
state  board  of  equalisation  was  acting  with- 
out Its  jurisdiction,  and  acting  In  a  judicial 
capad^  and  performing  judicial  fnncUone 
whidi  are  not  vested  in  It  by  tbe  Oonstltutlon 
nt  the  state.  The  petitioner  furthw  states 
that  be  la  advised  and  believes,  and  therefore 
Kven,  tiiat  the  power  to  lmp<we  taxes  neces- 
sarily Includes  and  carries  with  It  the  power 


to  fix  tbe  valuation  of  tbe  property  to  be  sub- 
jected to  such  taxation,  and  that  the  act  of 
the  Xtegislature  of  the  state  of  Idaho  relating 
to  revenae  and  taxation,  approved  March 
22,  1901  (Laws  1901,  p.  233),  and  sections  74 
to  83  (pages  257-261),  inclusive,  In  so  far  as 
they  attempt  to  authorize  said  board  of 
equalization  to  assess  or  fix  the  valuation  of 
railways  and  other  property,  real  and  per- 
sonal, in  the  different  counties  of  the  state 
for  the  purposes  of  municipal  taxation,  U 
nnconatltntlonal  and  void.  Then  the  petition- 
er proceeds  to  set  forth  some  of  the  acts  done 
by  said  board  at  said  meeting,  and  also  sets 
forth  a  schedule  showing  the  assessment  of 
the  railway  lines  in  this  state  for  that  year, 
and  avers  that  he  la  advised  and  verily  be- 
lieves that  said  acts  of  said  board  are  of  no 
effect  and  made  without  authorly  or  power 
and  are  void.  The  petitioner  thus  attacks 
not  only  the  acts  of  tbe  board  as  being  void, 
but  also  said  act  of  the  Legislature  as  being 
unconstitutional,  and  further  states  "that 
should  it  be  held  that  said  act  of  Bfarch  22, 
1901,  is  not  void,  but  valid  and  of  binding 
force,  which  affiant  does  not  admit,  but,  on 
the  contrary,  denies  that  then  the  said  <Hrder 
and  tbe  whole  thereof  Is  void  and  of  no  ef- 
fect for  the  reasons  following,  to  wit:.  The 
said  board  wrongfully,  unlawfully,  and  with- 
out jurisdiction  so  to  do,  failed  and  refused 
to  fix  the  full  cash  value  of  and  apon  the 
said  railways  lines  and  each  and  every  of 
them  as  required  1^  tbe  provisions  of  tbe 
statute  in  such  cases  made  and  provided,  but, 
on  the  contrary,  placed  the  valuation  thereof 
at  not  to  exceed  one-eighth  of  tbe  fair  cash 
value  of  the  same."  The  petitioner  then 
avers  that  he  is  Informed  and  believes  that 
tbe  value  of  the  raUway  lines  In  the  aggre- 
gate are  $91,000,000,  and  that  tbe  defendant 
board  fixed  the  same  at  less  than  one-eightb 
of  that  amount,  and  then  proceeds  to  give  his 
opinion  of  the  value  of  the  said  railmy  lines 
and  of  their  marketable  and  commercial  val- 
ue^ and  proceeds  to  state  the  valuation 
placed  npmi  cows,  horsey  and  she^  by  the 
county  assessors  of  the  various  counties  and 
otii^  property,  and  avers  that  the  value 
placed  thereon  approximated  nearer  the  ac- 
tual cash  value  of  the  same  than  the  value 
placed  upon  the  railway  lines  by  said  board 
of  equalization,  and  petitioner  further  allies 
that  tbe  defendant  board  in  like  manner  as- 
sumed and  usurped  tbe  power  to  assess  tele- 
graph and  telqihone  lines  throughout  the 
different  counties  of  tbe  state  without  Juris- 
diction. The  petitioner  further  avers  that 
tiim  is  im  appeal  from  tbe  action  of  the  said 
board  of  equalization,  and  that  the  peUtionet 
has  no  other  adequate  rauedy.  speedy  or 
otherwise,  to  correct  the  orora  allied  t» 
have  been  committed  1^  said  board.  Peti- 
tions demands  that  a  writ  of  review  be  is- 
sued to  said  board,  requiring  them  to  certify 
all  their  [OoceedlngB  in  r^ard  to  said  mat- 
ters set  forth  In  the  petition ;  that  the  same 
may  be  reviewed  by  this  court,  and  that  the 
ordor  fixing  tbe  valtiatiim  of  the  tallwar 
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Hnes  In  the  state  be  annulled  and  tbat  said 
assessment  of  tbe  railway,  telegrapb,  and 
telephone  lines  be  held  to  be  wltbont  the 
Jurisdiction  of  said  board,  and  that  shonld 
this  court  bold  tbat  said  act  of  Mardi  22, 
1901,  is  valid;  tbat  this  court  then  hold  and 
adjudge  said  order  of  tbe  defendant  board 
void  for  want  of  Jurisdiction,  in  tbat  It  as- 
sesses for  taxation  tbe  said  railway  lines  at 
one-eighth  of  their  actual  cash  ralne. 

To  this  petition  tbe  state  board  of  equaliza- 
tion appeared  and  demurred:  (1)  On  the 
ground  that  said  petition  does  not  state  facts 
sufficient  to  authorize  tbe  issuance  of  tbe  writ 
of  review ;  (2)  tbat  the  petition  Is  ambiguous, 
unintelligible,  and  uncertain,  and  that  it  is 
ambiguous  in  asking  primarily  for  a  detoml- 
□atlon  of  tbe  constitutionality  of  tbe  act  giv- 
ing said  board  its  authority  and  declaring 
tbe  acts  void,  and  then  ailing  excess  or 
want  of  jurisdiction  I&  a  board  having,  ac- 
cording to  the  petition,  no  legal  existence  or 
authority  to  do  the  acts  complained  of;  (8) 
tbat  it  Is  inconsistent  In  alleging  the  authori- 
ty of  the  said  board  and  then  denying  it, 
and  tbat  It  is  nncertaln  in  declaring  but  one 
of  the  several  consistent  allegations  will  be 
relied  upon ;  (4)  that  It  fails  to  set  out  the 
facts  that  would  authorize  tbe  Issuance  of  tbe 
writ  and  that  the  affidavit  of  tbe  party  mak- 
ing the  oath  to  said  petition  is  Insufficient  to 
show  that  he  is  entitied  to  tbe  writ,  and  tbat 
said  petition  Is  insufficient  In  form,  as  veil 
as  In  substance^ 

Tbe  plalQtifC  presents  two  propositions  in 
this  case:  (i)  That  sections  74  to  83,  In- 
dosive,  of  the  revenue  act  of  March  22.  1801 
(Sess.  Laws  1901,  pp.  267-261),  In  so  far  as 
tbe  same  attempt  to  authorize  the  state 
board  of  equalization  to  fix  tbe  valuation  of 
railroad  and  telegraph  lines  and  property 
belonging  tbereto,  are  unconstitutional  and 
void;  and  (2)  that.  If  the  said  sections  are 
constitutional  and  valid,  then  the  board  has 
exceeded  its  Jurisdiction  In  assessing  the 
property  of  railway  and  telegraph  lines  In 
tbis  state,  tor  tbe  reason  that  said  board 
has  failed  to  assess  the  same  at  its  full 
cash  value,  but,  on  tbe  contrary,  has  placed 
a  valuation  thereon  at  not  to  exceed  one- 
eighth  of  the  fair  cash  value  of  the  same. 
Upon  the  threshold  of  our  consideration  of 
the  first  proposition  we  are  confronted  with 
this  question:  Can  the  court  upon  a  writ 
of  certiorari  sued  out  by  a  private  party 
for  tbe  protection  of  his  private  property 
rights  Inquire  Into  and  pass  upon  tbe  codbU- 
tutlonallty  of  an  act  of  tbe  Legislature? 
It  bas  been  heretofore  determined  by  this 
court  in  Adleman  v.  Pierce,  6  Idaho,  294, 
BB  Fac.  668,  that  the  Jurisdiction  of  the  court 
on  writs  of  review  is  limited  by  the  statute 
to  tbe  cases  therein  designated,  and  cannot 
inquire  Into  the  action  of  the  court,  tribonal, 
«r  boud  whoee  action  te  b^ng  reiriewcd  in 
any  respect  beyond  the  scope  prescribed  by 
tbe  statute.  The  court,  speaking  through 
Jostlot  QnarlM,  there  said:  "Tbe  question 


of  Jurisdiction  la  to  be  determined  by  tbe 
terms  of  tbe  statute.  The  authority  cited  to 
us  from  the  common  law,  and  from  those 
states  whose  statutes  are  different  from 
ours,  have  no  application  here,  and  are  en- 
titied to  no  weight  In  determining  tbe  ques- 
tion before  us.  The  legislature,  having  de- 
fined the  cases  in  which  tbe  writ  will  He. 
have  excluded  alt  others. 

This  brings  ua  to  the  question:  In  per- 
forming tbe  act  complained  of  (I.  e.,  the  let- 
ting of  tbe  said  contract)  was  the  common 
counsel  of  Boise  City  exerdsing  a  Judicial 
function?  We  are  compelled  to  answer  this 
in  the  native.  None  of  the  acta  complain- 
ed of  were  Judldal  acts.  Tbe  Lei^latare, 
in  passing  the  act  amending  tbe  charter  of 
Boise  City,  was  exerd^ng  a  l^clslattve,  and 
not  a  JndidBl,  fttncttuL"  So  the  L^slatnre 
in  puBing  said  rerenne  act  was  ezcadsing  a 
le^slatlTe,  and  not  a  judicial,  function. 
Section  4862,  Ber.  St  1887,  defines  tiHe  con- 
ditions on  whlcb  tbe  writ  will  Issne,  and  Is 
as  follows:  **A  writ  of  review  may  be  grant- 
ed by  any  court  except  a  probate  or  Justice's 
conrt  wben  an  Inferior  tribunal,  board  or 
officer  exercising  Judicial  functions,  bas  ex- 
ceeded tiie  Jurisdiction  of  such  tribunal, 
board  or  officer,  and  tbsxe  Is  no  ai^>eal,  nor, 
in  the  Judgment  of  the  court  any  plain, 
speedy  and  adequate  remedy."  Section  M68 
provides  that  "tbe  review  upon  this  writ 
cannot  be  extended  further  than  to  determine 
whether  the  Inferior  tribunal,  board  or  of- 
ficer has  regularly  pursued  the  authority  of 
such  tribunal,  board  or  officer."  The  statute 
of  Nevada  defending  the  writ  of  certiorari 
and  the  powers  and  authority  of  the  court 
thereunder  Is  the  same  as  the  provisions  of 
our  statute.  Sections  3458  and  3464  of  tbe 
Revised  Statutes  of  Nevada  1885  correspond 
to  sections  49^  and  4968  of  our  statute 
above  quoted.  In  considering  tbe  right  and 
power  of  the  court  to  examine  Into  the  con- 
.Btitutionality  of  an  act  of  the  Legislature 
upon  a  writ  of  certiorari,  the  Supreme  Court 
of  Nevada  in  State  v.  Osbum,  61  Pac.  837, 
24  Nev.  187,  held  tbat  "under  Gen.  St  1885, 
H  3458,  8464,  providing  that  a  writ  of  cer- 
tiorari will  be  granted  where  an  inferior 
tribunal  exercising  Judldal  functions  baa 
exceeded  its  Jurisdiction,  and  there  is  no 
appeal  nor  any  adequate  remedy,  but  re- 
stricting tbe  review  to  a  determination  as  to 
whether  the  Inferior  tribonal  has  regularly 
pursued  Its  authority,  tbe  court  bas  no 
power  to  Inquire  Into  the  constitutionally  of 
tbe  act  of  Incorporation  of  a  town,  under 
a  writ  of  certiorari,  to  review  tbe  action 
of  Its  city  council  In  ordering  bonds  to  be 
Issued  in  accordance  with  the  provisions  of 
said  act  of  Incorporation."  The  reasons  an- 
nounced In  that  case  for  the  condnslon 
reached  under  their  statute  seem  to  us 
sound  and  logical.  It  will  be  observed  tttst 
tbe  statute  ivobiblts  the  conrt  upon  such 
writs  eztcndinc  Its  Inqolzy  further  tluui  to  as- 
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certain  whether  or  not  the  Inferior  tribunal, 
board,  or  officer  has  "r^ularly  pursued  th(» 
authority  of  such  tribunal,  board  or  officer." 
If  the  tribunal,  board,  or  officer  assuming  to 
exercise  the  autiiorlty  complained  of  can 
produce  a  statute  of  the  state  by  the  terms 
of  which  such  autborlty  Is  granted,  It  would 
seem  that  under  the  limitation  prescribed  by 
section  4968  the  Inquiry  would  at  once  cease. 
If,  on  the  other  band,  the  court  should  ex- 
tend  the  Inquiry  to  the  point  of  determining 
whether  or  not  the  Legislature  bad  the 
power  to  enact  such  a  statute,  the  court 
would  be  placlog  Itself  in  the  position  of 
not  only  reviewing  Judicial  or  quasi  Judicial 
action,  but  leglslatlTe  action.  In  such  case 
tt  would  amount  to  an  Inquiry  primarily  as 
to  the  "authority"  of  the  L^islatore  to  enact 
■acb  a  law,  and  not  the  anthorit^  of  the  tri- 
bunal, board,  or  (^eer  to  act  under  the  stat- 
nte  which  has  all  the  appearance  and  sem- 
blance of  a  valid  law.  The  writ  of  cer- 
tiorari liai  been  firequoitly  Issued  and  con- 
sidered by  this  court,  but  our  attention  has 
not  been  called  to  any  case  wherein  tMi 
court  has  ever  at  the  Instance  of  a  plain- 
tiff Inqalred  into  the  constltntionallty  of  an 
act  the  Leglslatara  on  a  writ  of  review. 
There  are  many  cases  to  be  found  wherein 
the  defendant  tilbanal,  board,  or  officer  has, 
In  Justification  of  its  action  which  Is  sought 
to  be  reviewed,  been  permitted  to  raise  the 
question  as  to  the  constitutionality  of  some 
act  of  the  Legislature,  and  in  such  cases  the 
courts  have  considered  the  validity  of  the 
statute.  In  such  cases,  however,  the  consti- 
tutional question  has  been  inquired  into  on 
accoont  of  its  constituting  an  allied  de- 
fense to  the  action  whidi  la  sought  to  be 
reviewed.  In  Wright  v.  Kelley,  4  Idalio, 
624,  43  Fac.  S66,  this  court  held  that  "the 
constitutionality  of  an  act  of  the  Legislature 
cannot  be  determined  collaterally  by  the 
court  In  an  application  for  a  writ  of  mandate 
by  a  private  party  to  enforce  a  private 
right"  It  should  be  observed  that  the  court 
held  to  tblB  doctrine  with  reference  to  the 
scope  of  Inquiry  It  would  make  on  applica- 
tion for  a  writ  of  mandate  without  being  so 
limited  by  a  specific  statute.  But  upon 
writs  of  review  the  court  Is  specifically 
limited  by  section  4968,  supra,  which  section 
has  no  parallel  In  the  statutes  prescribing  the 
powers  and  duties  of  the  court  In  Issuance  of 
any  of  the  other  extraordinary  writs  au- 
thorized. It  has  been  repeatedly  held  by 
this  court,  as  well  as  most  other  courts, 
that  the  writ  of  review  will  Issue  on  the  ap- 
plication of  a  private  citizen  and  taxpayer 
beneficially  Interested  In  the  order  or  pro- 
ceeding sought  to  be  reviewed.  Dunn  v. 
Sharp,  4  Idaho,  96,  35  Pac.  842.  Our  exami- 
nation of  this  matter  convinces  us  that  we 
would  not  be  justified  In  Inquiring  Into  the 
constitutionality  of  said  revenue  act  upon  a 
writ  of  review  sued  out  by  a  citizen  and  tax- 
payer In  a  mattM  Involving  his  private 
8SFw-«2 


rights.  Qulncbard  v.  Board  (Cal.  Sup.)  4B 
Fac.  866;  Central  Fac.  R.  R.  Co.  v.  Placer 
Co.,  43  Cal.  366. 

The  second  question  presented,  namely, 
that  the  board  exceeded  Its  Jurisdiction,  In 
that  It  has  assessed  the  railroad  and  tele- 
graph property  of  the  state  at  less  than  its 
full  cash  value,  Is  a  question  of  fact,  and 
not  of  law.  The  writ  of  review  Is  not  a 
remedy  for  correcting  errors  and  mistakes 
of  Judgment,  neither  can  it  be  Invoked  for 
the  purpose  of  reviewing  the  facts  upon 
which  the  inferior  tribunal,  board,  or  officer 
acted,  except  for  the  purpose  of  ascertaining 
the  one  fact  of  jurisdiction.  Its  province 
Is  limited  entirely  to  a  review  of  the  ques- 
tions of  law  involved  in  the  matter.  The 
court  should  in  such  cases  always  confine 
its  inquiries  to  the  question  as  to  whether 
or  not  the  action  complained  of  was  beyond 
and  in  excess  of  the  Jurisdiction  cmteired  on 
the  tribunal,  board,  or  <^cer.  Sweeny  v. 
Uayhew,  6  Idaho,  455,  56  Pac.  86;  Smith 
T.  Portland,  26  Or.  287.  86  Pac.  66S. 

TtM  writ  is  denied.  Coats  are  awarded  to 
the  defendant 

STOGKSLAGBB,  0.  and  AILSHIB. 
J.,  ctmcar. 


D.  HOLZMAN  ft  00.  et  al.  v.  HBNNB- 
BBBBY. 

(Snpr«ne  Oonrt  of  Idaho.  Nov.  20,  1006.) 

1.  JuDGUBNT  —  Default  —  Stttihg  Abidb  — 
Showing  ov  Mkbits. 

AffldftvitB  on  motion  to  set  aside  a  default 
judgment  under  the  provisions  of  section  4228, 
Rev.  St.  1887,  must  show  that  the  default  oc- 
curred through  mistake,  inadvertwce,  surprise, 
or  excusable  seslect,  and  that  the  defradant  has 
a  meritorious  defense  to  the  action. 

[Ed.  Note. — For  cases  in  poiut,  see  vol.  80, 
Cent  Dig.  Judgment,  §§  272-^,  312.] 

2.  Appkai^Discbetionaet  Osdeb. 

An  application  to  set  aside  and  vacate  a  de- 
fault judgment  is  addressed  to  the  soand  legal 
discreUm  of  the  court  to  which  the  application  is 
made,  and  unless  It  appears  that  sncn  discretion 
baa  been  abused  the  order  will  not  be  disturbed 
on  appeal. 

[Ed.  Note. — For  esses  in  point,  see  vol.  S, 
Gent  Dig.  Appeal  and  Error,  §  3823.] 

8.  Savs. 

This  discretion  must  be  directed  snd  ex- 
ercised within  the  well-established  rules  of  law, 
and  when  the  flsseatial  elements  necessary  to  set 
It  in  action  are  wanting  its  impropw  ez«rci±ie 
will  be  corrected  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Gent.  Dig.  Appeal  and  Error,  §  382S.] 

4.  JuDGMunT  —  DcTATTLT  —  SirmNO  Aside  — 
Grounds. 

Showing  made  in  this  case  reviewed,  and 
held  insufficient  to  authorize  the  setting  aside 
a  default  judgment. 
(Sjiiabue  by  the  Court) 

Appeal  from  District  Court,  Kootenai  Coun- 
ty ;  Ralph  T.  Morgan,  Judge. 

Action  by  D.  Holzman  &  Co.  and  others 
against  William  Henneberry.  From  an  or- 
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vacating  a  default  Jndgmeot,  plalntUb 
aiqpeal.  Rereraed. 

Glias.  Ia  Hitman,  tor  appellanti.  Sterart 
S.  Deuilng,  Cor  reapondent 

AILSHIB,  J.  Tblg  Is  an  appeal  from  an  or- 
der vacating  and  setting  aside  a  default  judg- 
ment Plaintiffs  flled  tbelr  complaint  on  the 
20tli  day  of  January,  1904.  On  the  same  date 
summons  and  writ  of  attachment  duly  issued. 
The  summons  was  served  on  the  defendant  In 
Kootenai  county  on  the  22d  day  of  January, 
and  on  the  same  day  the  writ  of  attachment 
was  levied  on  certain  personal  property,  and 
also  on  160  acres  of  land,  belonging  to  the  i 
defendant  Thereafter,  and  within  the  10  j 
daya  allowed  for  answering,  Edwin  McBee, 
Esq.,  served  upon  counsel  for  plaintiffs  a  de- 
murrer to  the  complaint  but  this  demurrer 
does  not  seem  to  have  ever  been  filed.  On 
February  Ist  the  defendant  executed  what 
seems  to  be  a  bill  of  sale  or  trust  deed  to 
one  William  Rhinehart  conveying  to  Rhina- 
hart  certain  personal  property  belonging 
to  the  defendant  and  described  In  the  bill  of 
sale,  and  directing  and  authorizing  Rblne- 
bart.  as  trustee,  to  eel!  and  dispose  of  all 
the  property  therein  described,  and  apply 
the  proceeds  toward  the  payment  of  certain 
of  bis  creditors,  whose  names  and  the 
amonnta  due  each  were  set  oat  In  the  bill 
of  sale  at  trust  deed.  Among  Ox  claims 
ennmerated  In  the  bill  ot  sale  to  Rhinehart 
was  the  claim  of  the  platntUEa  In  tUs  action. 
The  defendant  authorised  the  trustee  to  pay 
tbe  dslm  <a  the  plalntlflk  In  this  action  and 
also  their  costs  and  an  attorney's  fee.  On 
February  18,  1004,  it  appears  tbat  the  attor- 
ns for  tbe  respective  parties  in  open  court 
agreed  to  tbe  entry  of  Jndgmoit  as  prayed 
for  In  tbe  complaint,  and  tbereapon  Judgment 
was  duly  and  regularly  entered  against  tbe 
defendant  The  order  made  at  tliat  time  by 
tbe  district  Judge  directing  the  entry  of  Judg- 
ment Is  as  follows :  "At  this  time,  by  agree- 
ment of  counsel  for  plalntlflFs  and  defendant 
It  was  ordered  tbe  court  tbat  Judgment 
for  tbe  plalntlffa  be  entered  herein  In  accord- 
ance wltti  the  prayer  to  plaintiffs'  complaint" 
It  also  appears  tbat  about  the  time  the  bill 
of  aale  was  executed  In  favor  of  Rhinehart 
as  trnstee  plalntUb*  attorney  stipulated  with 
Mr.  HcBee,  as  attwney  for  defendant  that 
tbe  personal  property  under  attachment 
might  be  released  from  the  operation  of  the 
attachment;  that  property  being  included 
In  tbe  bill  of  sale.  On  May  6th  a  writ  of  ex- 
ecution Issued,  directed  to  the  sheriff  of  tbe 
county,  for  the  collection  of  the  Judgment 
and  the  writ  was  thereafter  returned  as  hav- 
ing been  executed  by  selling  IdO  acres  of  real 
estate  belonging  to  the  defendnnt  which  had 
previously  been  attached.  Thereafter,  and  on 
August  20th,  tbe  defendant  through  his  coun- 
sel, served  notice  upon  plaintiffs  tbat  be 
would  make  a  motion  to  vacate  and  set  aside 
tbe  Judgmoit  and  thereafter  the  motion  was 
auds^  mpiKtffced  by  nmnwoos  aflldavlts  iqpoa 


the  ground  that  the  Judgm«it  bad  been  takeo 
against  defendant  through  bis  "inadvertence, 
surprise,  and  ezcnaable  neglect" 

Tbe  affidavits  are  numerous  and  ioigtby  Id 
support  of  and  in  opposition  to  this  motion, 
but  the  substance  of  defendant's  showing  Is 
that  while  he  admits  the  indebtedness,  be 
claims  that  it  was  bis  understanding  when 
he  executed  tbe  bill  of  sale  to  Rhinehart  as 
trustee,  that  the  plaintiffs  would  take  no  fur- 
ther steps  In  their  suit  against  him,  but  would 
look  to  Rhinehart  as  trustee,  to  make  the 
amount  of  plaintiffs'  claim  out  of  the  trust 
property.  He  also  denies  that  Mr.  McBee 
was  ever  his  attorney  or  authorized  to  ap- 
pear for  him  In  this  action.  He  also  charges 
that  the  trustee  has  been  reckless  and  extrav- 
agant In  the  management  and  disposition  of 
the  trust  property,  and  that  he  has  made 
excessive  charges  for  his  services  and  ex- 
penses In  COTinectlon  therewith.  He  alleges 
that  he  allowed  the  case  to  pass  without  fur- 
ther consideration  or  attention  on  his  part 
under  tbe  understanding  and  belief  that  no 
further  action  would  be  taken  against  blm, 
and  that  bad  he  understood  tbat  tbe  plaln- 
tltta  intended  to  further  proceed  to  judgment 
and  execution,  be  would  have  appeared  and 
contested  the  matter.  He  does  not  show, 
however,  tbat  he  ever  had  any  defense  to  the 
action  on  its  merits  or  to  any  part  of  the  ac- 
tion. In  fact  he  does  not  pretend  to  show 
any  grounds  of  defense  that  be  ever  had 
against  this  action  on  Its  merits.  The  plain- 
tiffs, In  opposition  to  defendant's  showing, 
flled  affidavits  to  the  effect  tbat  the  bill  of 
sale  to  Rhinehart  was  made  at  tbe  defend- 
ant's own  Instance,  and  tbat  Rhinehart  was 
named  as  trnstee  by  the  defendant  and  that 
the  plaintiffs  never  made  any  promises  what- 
ever to  the  defendant,  except  that  th^  would 
release  the  personal  property  from  the  opera- 
tion of  their  attachment  which  they  did. 
Plaintiffs  also  show  quite  conclusively,  to  our 
minds,  tbat  Mr.  McBee  was  the  authorized 
attorney  for  defendant  In  the  original  action, 
and  bad  authority  to  do  the  acts  and  things 
wblch  he  appears  to  have  done.  We  might 
also  observe  that  the  defendant  In  bis  affida- 
vit swears  that  he  never  was  served  with 
aummons.  The  sheriff's  return,  however, 
shows  that  he  was  served,  and.  If  It  should 
be  admitted  that  the  service  of  the  summons 
could  be  attacked  in  this  manner,  still  we  are 
satisfied  tbat  the  plaintiffs  established  be- 
yond all  doubt  that  the  defendant  was  served 
with  summons.  After  a  hearing  on  this  mo- 
tion, the  judge  made  his  order  vacating  and 
setting  aside  the  judgment  It  Is  a  well-es- 
tablished principle  that  the  granting  or  refus- 
ing an  order  of  this  kind  rests  In  the  sound 
legal  discretion  of  the  court  to  which  the  ap- 
plication Is  made,  and  that  unless  it  appears 
that  such  discretion  has  been  abused,  the  or- 
der will  not  be  disturbed  upon  appeal.  Bai- 
ley V.  Taaffe,  20  Cal.  422;  Note  In  68  Am.  Dec. 
892  to  898;  Holland  Bank  v.  Lleuallen,  6 
Idabo,  127, 68  Paa  806.  This  discretion  must 
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be  directed  and  exerctged  within  th«  well-es- 
tablished rules  of  law ;  and,  when  the  eesen- 
tlal  elements  necessary  to  set  It  In  action  are 
wanting,  its  Improper  exercise  will  be  cor- 
rected on  appeal.  Bailey  t.  Taafle,  supra; 
17  Ency.  of  Law  <2d  Bd.)  844-846. 

In  this  case  no  affidavit  of  merits  was  pre- 
sented, and  It  condnslTely  appears  that  no  de- 
fense to  the  action  on  Its  merits  existed.  On 
the  other  hand,  no  "Inadvertence,  surprise, 
or  excusable  neglect"  Is  shown.  Defendant 
knew  the  action  was  [>eDd]ng,  knew  he  owed 
the  debt,  and  most  have  known  that  sum- 
mons had  been  served  on  him,  and  that  Mr. 
McBee  had  appeared  In  the  case  for  him. 
He  did  not  appear  personally,  and  had  no 
other  attorney  appear  to  represent  him.  It 
has  been  generally  held  under  a  statute  simi- 
lar to  section  4229,  Rev.  St  1887.  that  a  de- 
fendant making  application  to  open  a  default 
Jndgment  must  not  only  show  that  the  Judg- 
ment has  been  entered  against  him  through 
his  "mistake,  inadvertence,  surprise,  or  ex- 
cusable n^lect,"  but  must  also  show  sufficient 
facts  from  which  It  appears  that  he  has  a 
good  defense.  This  court  in  Holland  Bank 
T.  Ueuallen,  6  Idaho,  127,  63  Pac.  398,  in 
considering  the  showing  necessary  to  be 
made  under  this  statute,  said :  "Correct 
practice  and  the  rule  In  this  state  to  be  fol- 
lowed Is  that,  In  addition  to  showing  one 
of  the  grounds  mentioned  In  section  4229  of 
the  Revised  Statutes  of  1887,  the  defendant 
must,  in  his  affidavit  of  merits,  state  the  facts 
QI)on  which  his  defense  Is  based,  must  set 
forth  the  substance  of  his  defense,  so  that 
the  court  may  Judge  for  itself  whether  the 
alleged  defense  Is  frivolous  or  mwltorfous. 
No  such  showng  was  made  in  this  case.  We 
are  not  willing  to  sanction  a  rule  of  practice 
which  substitutes  for  the  Judgment  of  the 
trial  court  as  to  whether  the  defendant  has 
a  meritorious  defense  or  not  the  opinion  of 
some  attorney  whose  opinion  Is  based  upon 
ex  parte  statements  of  an  Interested  party 
not  made  under  oath."  To  the  same  effect, 
see  cases  atwve  cited.  There  was  no  showing 
made  In  the  case  at  bar  which  would  bring 
the  defendant  within  the  rule  announced  In 
Bank  v.  Lleuallen,  supra.  And  the  defend- 
ant, In  addition  to  falling  entirely  to  furnish 
any  affidavit  of  merits,  has.  In  onr  opinion, 
failed  to  show  any  "Inadvertence,  surprise, 
or  excusable  n^lect"  for  not  originally  de- 
fending In  the  case,  If  he  bad  any  defense 
thereta  If  the  statonents  contained  In  the 
affidavits  furnished  by  defendant  are  all  true. 
It  is  possible  that  he  has  a  cause  of  action 
against  the  trustee  named  In  his  bill  of  sale 
or  trust  deed.  If  the  trusteo  has  neglected 
and  dlsr^rded  the  trast,  or  has  squander- 
ed the  estate  or  made  unreasonable  and  un- 
just charges,  that  will  become  a  subject  for 
settlement  In  a  pro[>er  proceeding  between  the 
defendant  and  the  trustee;  and,  of  course, 
If  any  othv  parties  have  conspired  with  or 
utlsted  tbe  trustee  In  a  oonveralon  or  un- 
lawful iVproffflHtiMi  of  the  trust  funds,  nth 


parsons  will  undoubtedly  be  proper  defend- 
ants in  an  adjustment  of  these  matters.  Such 
questions,  howeveT.  do  not  constitute  a  ground 
for  vacating  and  setting  aside  tbe  Judgmoit 
in  this  case. 

For  tbe  foregoing  reasons,  the  Judgment 
and  order  appealed  from  will  be  reversed^ 
and  the  cause  remanded.  Costs  swarded  to 
appellant 

STOCKSLAQER,  O.  J.,  and  SULLIVAN, 
concur. 


NAMPA  ft  M.  IBB.  DIST.  v.  BBOSB  et  aL 
(Supreme  Court  of  Idaho.  Nov.  2S>  190S.) 

1.  STATUTES—TrrUB— SnmciENOT. 

The  title  to  an  ac^  entitled  "An  act  re- 
lating to  ini^tion  districts  and  to  provide  for 
the  or^nlEation  thereof,  and  to  provide  for  the 
acquisition  of  water  and  other  property,  and  for 
the  distrlbatlon  of  water  tberMy  Cor  irrigation 
purposes  and  for  other  and  similar  parpoBes** 
(Laws  1903,  p.  150),  ketd  not  repugnant  to  the 
proTiBlonB  of  section  If^  art  8,  ol  the  state 
Constitution. 

[Ed.  Note. — ^For  cases  la  point,  see  voL  44, 
Gent  Dig.  Statutes,  H  141,  142.] 

2.  WATKS  ARD  WATBB  COUBBIS— IRBIOATIOIT 

—  Organization  of  Dutbiot  —  SrATtm  — 

CONSTITtnTIOMALITT. 

Said  act  is  not  repugnant  to  any  of  the 
provisions  of  our  state  Constitution. 

[Ed.  Note.— For  eases  In  point  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Goiums,  f  805.] 

8.  Samb— Lkoalitt  or  Pbockbdino. 

Under  the  provisions  of  said  act  J^eld, 
that  the  Nampa  &  Meridian  irrigation  district 
is  a  legally  organized  and  existing  irrigation  dis- 
trict under  tbe  provisions  of  said  act 
4.  Sams— Bonds  — Isbuascb—Judiciai.  Ap-* 

PBOTAIu 

Under  the  provisions  of  said  act  the  board 
of  directors  of  an  irrigation  district  may  com- 
mence a  proceeding  like  the  one  at  bar,  in  and 
by  whkh  the  proceedinn  of  the  board  and  of 
said  district  providing  for  and  authorising  the 
issue  and  sale  of  the  bonds  of  said  district  ma; 
be  Judicially  examined,  approved,  and  confirmed, 
whether  said  bonds  or  any  of  them  have  been 
aold  at  the  time  of  the  eommencemoit  of  audi 
proceedings  or  not 

6.  Sake— Pboceeoino— Rbouusitt. 

Held,  that  all  of  the  provisions  of  said  act 
concerning  tbe  submissioa  of  the  question  of 
bonding  said  district  for  the  sum  of  $583,505 
to  the  legal  voters  of  said  district  have  been 
substantially  complied  with,  and  that  said  bonds 
have  been  legally  voted,  and,  when  Issaed,  will 
be  valid  bonds  against  said  district 

6.  Saub—Quzstions  Review abls. 

Under  the  provisions  of  said  act  the  court 
Is  empowered  and  given  Jurisdiction  upon  the 
bearing  of  such  proceedings  to  examine  and  de- 
termine the  legality  and  validity  of,  and  ap- 
prove and  confirm,  each  and  all  of  the  pro- 
ceedings for  the  organization  of  such  district 
under  the  provisions  of  said  act  from  and 
Including  the  petition  for  the  organization  of  the 
district,  and  all  other  proceedings  which  may 
affect  the  legality  or  validity  of  sndi  bimds  and 
the  order  for  the  sale  thereof. 

7.  Same— Notice  or  Hbariko. 

Notice  of  the  hearing  for  confirmation  may 
be  by  posting  and  publication  as  provided  la 
said  aet. 
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&  Sahb— ExTsm  or  Diemciv-TowHB  Aifb 

VlLLAOES. 

When  the  lots  and  lands  witbin  a  town  or 
Tillage  will  be  benefited  b;  irrigation  under  the 
■ystem  proposed  for  Bn<di  district,  such  towns 
and  Tillages  may  be  included  within  an  irriga- 
tion district 

9.  SAUX  —  EXPBNBEB  —  APPOBIIOniCBNT  — 

Waiteb  ow  Benkfits. 

While  said  act  contemplates  a  general  plan 
for  the  purchase  or  construction  of  the  necessary 
irrigation  canals  and  works  for  the  purpose  for 
which  soch  irrigation  district  is  organized,  a 
landowner  within  said  district  may,  with  the 
consent  of  the  district,  waire  his  right  to  water 
from  such  district,  where  it  appears  that  no  one 
residing  witbin  the  district  is  injured  or  prej- 
udiced thereby.  In  such  a  case,  no  part  of  the 
bond  Issue  can  be  apportioned  to  the  land  whose 
owner  has  agreed  with  the  district  to  walTe 
all  claims  against  it  for  water. 

10.  Sahs— Judicial  Retiew  ot  Pboobedinqs 
— Habmlbss  Ebbors. 

In  sncb  proceedings,  the  court  must  dter»- 
gard  any  error,  irregularity,  or  omission  which 
does  not  affect  the  substantial  rights  of  the 
partly  to  such  proceedings. 

11.  Save  —  Firdihob  —  BTiDnrcH  —  Sunr- 

OIENCT. 

Held,  the  findings  of  the  court  are  fuUy 
Bustained  by  the  evidence. 
(Syllabus  by  the  Court.) 

Appeal  from  Dtetrlct  Court,  Ada  CDODty; 
Geo.  H.  Stewart,  Judge. 

Froceedtngs  by  the  Nampa  &  Meridian  Ir- 
rigation District  against  R.  C.  Brose  and 
others  to  determine  the  ralidlly  of  certain 
bonds  issued  by  the  district  From  a  judg- 
ment declaring  such  bonds  valid,  defendant 
Brose  appeals.  AfiSrined. 

Hawley,  Puckett  ft  Hawley,  for  appellant 
Hu^  B.  HcElroy  ai^  Wood  A  Wilson,  for 
respondent  Rlcharda  ft  Haga,  tor  Reclama- 
tion Serrice  &  Water  Users'  ABSodation. 

SULLIVAN,  J.  This  Is  a  proceeding  In- 
stituted in  pursuance  of  an  act  approved 
March  9,  1003  (SesB.  Laws  1003,  p.  150),  for 
the  purpose  of  obtaining  Judicial  conflrma- 
tion  of  the  organization  of  the  Nampa  & 
Meridian  irrigation  district,  located  in  Ada 
and  Canyon  coimtles.  and  the  confirmation 
of  all  ot  the  proceedings  of  the  board  of  di- 
rectors, whereby  the  voters  of  said  Irriga- 
tion district  on  the  26th  day  of  August, 
1909,  by  their  TOtes  authorized  said  board  of 
directors  to  issue  and  sell  the  bonds  of  said 
district  to  the  amount  of  $583,505  for  the 
purchase  and  enlargement  of  what  is  known 
as  the  "RIdenbaugh  Canal  System"  In  Bald 
counties.  Default  was  entered  against  all 
of  the  parties  Interested  as  defendants,  ex- 
cept the  appellant,  R.  G.  Brose,  who  appeared 
and  demurred  graerally  to  the  petition, 
which  demurrer  was  overruled  by  the  court, 
and,  no  answer  being  flled,  default  was  en- 
tered accordingly.  Thereupon  proofs  satis- 
factory to  the  court  were  made  and  Judg- 
ment was  ent^ed  as  prayed  for.  This  ap- 
peal is  from  the  Judgment 

The  district  irrigation  law  under  which 
this  proceeding  Is  instituted  Is  entitled  "An  | 
act  relating  to  Irrigation  districts,  and  to  i 


provide  for  the  organization  tiiereof,  and  to 
proTlde  for  the  acquisition  of  water  and 
other  property  and  for  the  distribution  of 
water  thereby  for  irrigation  purposes,  and 
for  other  and  similar  purirases."  Said  act 
so  far  as  the  questions  in  this  case  are  con- 
cerned. Is  substantially  the  same  as  what  is 
known  in  the  state  of  California  as  the 
"Wright  District  Irrigation  Law,"  with  the 
acts  amendatory  and  confirmatory  thereof. 
It  Is  contended  by  counsel  for  the  appellant 
that  the  title  to  the  district  IrrigaUon  act 
under  consideration,  embraces  more  than  one 
subject  and  matters  properly  connected  there- 
wltii,  and  for  that  reason  1b  repugnant  to 
section  16  of  article  3  of  the  state  Constitu- 
tion. It  is  sufliclent  to  say  that  the  title 
above  quoted  does  not  embrace  but  one  sub- 
ject and  matters  properly  connected  there- 
with. In  referring  to  the  title  of  the  Irriga- 
tion law  of  this  state  approved  March  6,  1899 
(Laws  1890,  p.  408),  which  Is  substantlally 
the  same  as  the  title  now  under  considera- 
tion, this  court  said  In  Pioneer  Irrigation 
District  v.  Bradley,  8  Idaho,  310,  68  Pac.  295. 
101  Am.  St  Rep.  201,  that,  however  numerous 
the  provisions  of  an  act  may  be.  If  they  can 
by  fair  Intendment  be  considered  as  falling 
within  the  subject-matter  legislated  upon  tn 
such  act,  or  necessary  as  endB  and  means  to 
the  attainment  of  such  object,  the  act  will 
not  be  in  confiict  with  said  constitutional 
provisions.  Said  act  has  but  one  general 
subject,  object,  or  purpose,  and  all  of  the 
provisions  of  said  act  are  germane  to  the 
general  objects  and  purposes  of  the  act 
Said  title  does  not  embrace  more  than  one 
BUbject  and  matters  properly  connected  there- 
with. 

The  constitutionality  of  said  act  Is  raised. 
So  far  as  that  1b  concerned,  this  court 
held  In  Pioneer  Irrigation  District  v.  Brad- 
ley, 8  Idaho,  311,  68  Pac.  295,  101  Am. 
St.  Rep.  201,  that  the  district  Irrigation  law 
then  In  force  was  constitutional,  and  tlie  act 
under  consideration  is  a  re-enactment  of  that 
law,  with  slight  alterations  and  amendments. 
The  district  Irrigation  law  undw  considera- 
tion Is  substantially  the  same  as  the  Wright 
law  of  California,  with  Its  amendments,  and 
the  act  known  as  the  "Oouflnnatlon  Act," 
approved  March  16.  1889  (St  1880,  p.  212,  c. 
178).  In  fact,  the  irrigation  act  under  con- 
sideration was  adopted  from  California,  and 
prior  to  its  adoption  by  this  state  the  Su- 
preme Court  of  California  bad  repeatedly 
held  that  law  to  be  constitutional.  The 
Wright  law  has  been  attacked  from  nearly 
every  possible  point  of  view,  and  the  Supreme 
Court  of  that  state  has  without  deviation 
held  It  constitutional.  See  Kinney  on  Irriga- 
tion, i  390.  We  hold  that  the  district  Irri- 
gation law  of  this  state  is  not  repugnant  to 
any  of  the  provisions  of  our  state  Constitu- 
tion. 

The  act  under  consideration  provides.  Inter 
alia,  for  the  organization  of  Irrigation  dis- 
tricts, and  for  the  adoption  and  can:jrlng  out 
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of  plans  for  tbe  Irrigation  of  the  land  em- 
bmced  wltbln  sucb  districts.  The  first  sec- 
tion of  the  act  prorldes  that,  '*wheiieTer  fifty 
or  a  majority  of  tbe  boldera  of  title,  or  evi- 
dences of  title,  to  lands  susceptible  of  one 
mode  of  Irrigation  from  a  common  source 
and  by  tbe  same  system  of  wortcs,  desire  to 
provide  for  the  Irrigation  of  the  same,  they 
may  propose  the  organization  of  an  Irriga- 
tion district  under  tbe  provisions  of  ttils  act, 
and,  vben  so  organised  sncb  district  shall 
have  tbe  powers  conferred  or  that  may  be 
hereafter  conferred  by  law,  upon  sncb  Irrlga* 
tlon  districts."  Said  section  forthra-  provide 
that  such  persona  most  hold  tltie,  or  evidence 
of  title,  to  at  least  one-fourth  part  of  the 
total  area  of  land  In  tbe  proposed  district 
which  will  be  assessable  for  tbe  purposes  of 
tbe  district  under  tbe  operation  of  said  act; 
and  makes  tbe  equalized  county  assessmoit 
roll  next  preceding  the  presentation  of  a  peti- 
tion for  the  o^anlzatlon  of  such  district, 
snfflf^ent  evidence  of  title  for  the  purposes 
of  said  act  The  second  section  fvovldes 
that  a  petition  shall  be  presented  to  the  board 
of  county  omimlssloners,  signed  by  the  re- 
qidred  number  of  holders  of  title,  or  evidence 
of  title,  of  such  proposed  district,  which  peti- 
tion shall  set  forth  and  particularly  describe 
the  proposed  boundaries  of  tbe  district,  and 
shall  prny  that  the  same  shall  be  orjcnnlzed 
under  the  provisions  of  said  ad;  and  aball 
state  the  time  at  wblch  ttie  lame  shall  be 
presented  to  said  board,  and  also  that  a  map 
of  the  propmed  district,  showing  certain 
things  particularly  mentioned  in  said  section, 
shall  accompany  tbe  petltltm.  Said  section 
also  provides  that  on  the  presentation  of  such 
petition  said  board  shall  set  a  time  for  hear- 
ing the  same,  which  time  Bball  not  be  less 
than  80  nor  more  tbern  eo  days  from  tbe  date 
of  such  preseutatton,  and  that  notice  of  tbe 
time  of  such  meeting  shall  be  published  by 
said  board  at  least  1&  days  before  the  time 
of  such  bearing  In  a  newspaper  published 
within  the  county  In  which  such  district  Is 
proposed  to  be  organized,  and  that,  if  any 
portion  of  the  district  be  within  another 
county  or  counties,  such  notice  shall  be  put)- 
llshed  In  a  newspaper  published  within  each 
of  said  counties.  Said  section  also  provides 
tbe  duties  of  the  state  engineer  therein,  and 
also  provides  that  said  board  aball,  after 
such  hearing,  if  the  requirements  of  said  law 
have  been  complied  with,  divide  such  Irriga- 
tion district  In  three  divisions,  and  also  pro- 
vides for  the  election  of  ouo  director  in  each 
of  said  districts;  and  it  is  further  provided 
that  said  board  of  county  commissioners 
shall  then  give  notice  of  an  election  to  be 
held  In  such  proposed  district  for  tbe  purpose 
of  determining  whether  or  not  tbe  same  shall 
be  organized  under  the  provisions  of  said 
act  Section  8  (page  154)  relates  to  the  con- 
duct of  such  election,  and  also  provides  for 
tb«  Section  of  the  district  <^cer8  at  such 


electl<ms  and  the  duties  of  such  officers.  Tht 
quesUon  of  tbe  validity  of  the  organization  of 
said  district  Is  presented.  Upon  a  review  of 
the  whole  case,  and  of  the  acts  and  things 
done  In  the  organization  of  said  district,  and 
of  all  steps  necessary  to  be  taken  under  the 
provisions  of  said  act  for  the  organization  of 
an  irrigation  district,  we  conclude  that  each 
and  every  provision  of  said  act  has  been  sub- 
stantially compiled  with  in  the  organtzattim 
of  said  district,  and  that  It  la  a  legally  or- 
ganized and  existing  district  under  the  pro- 
visions of  said  act 

We  will  next  consider  several  sections  of 
said  act  bearing  on  the  Issuance  of  district 
bonds.  Section  11  (page  160)  of  the  act  under 
consideration  inrovldes  for  proper  surveys  "to 
determine  tbe  cost  of  the  works  necessary  for 
the  irrigation  of  the  lands  of  tiie  district," 
and  also  provides  that  "the  board  of  director* 
shall  examine  critically  each  tract  or  sub- 
division of  land  In  said  district  with  a  view 
of  detenulnlng  tbe  benefits  which  will  accrue 
to  «icfa  of  sncb  tracts  or  subdlvisitms  from  the 
construction  or  purchase  of  such  Irrigation 
works,  and  tliat  tbe  cost  of  sncb  work  shall 
be  apportioned  or  distributed  over  sucb  tracts 
or  subdivisions  of  land,  in  proportion  of  tbe 
benefits  accruing  thereto,  and  the  amounts 
,  80  apportioned  or  distributed  to  each  of  said 
I  tracte  or  subdivisions  shall  be  and  remain 
i  tbe  basis  for  fixing  the  aimual  assessment 
levy  against  sncb  tracts  or  subdlvli^ns  in 
carrying  out  tbe  purpose  of  said  act**  The 
section  further  provides  'that  lite  proceed- 
ings of  said  board  of  directors  in  making 
such  apportionment  of  costs,  and  tbe  said  list 
of  sucb  apportionment  shall  be  Included  with 
other  features  of  the  organization  of  such 
district  which  are  subject  to  Judicial  examina- 
tion and  confirmation,  as  provided  In  sections 
16,  17,  18,  19,  and  20  of  this  act"  Section  15 
(pa.se  16S)  authorizes  said  board  "to  formu- 
late a  general  plan  for  the  construction  of 
the  new  canal  system,  or  tbe  acquisition  of 
existing  canal  systems,"  and  when  those  plans 
are  fully  formulated  and  the  cost  of  constmc- 
tlon  or  acquisition  has  been  determined  the 
directors  are  authorized  to  submit  tbe  ques- 
tion of  bonding  the  district  to  the  legal  voters 
thereof  for  the  purpose  of  securing  necessary 
ftmds  for  the  construction  of  sucb  proposed 
work  or  the  purchasing  of  such  systems. 
Said  section  also  authorizes  the  district  to 
enter  Into  a  contract  wltb  the  United  States 
for  the  construction  of  the  necessary  works 
under  the  provisions  of  what  Is  generally 
known  as  the  "Reclamation  Act  of  Congress," 
and  the  rules  and  regulations  thereunder, 
and  further  provides  that  the  district  may 
Issue  bonds  for  a  portion  of  the  Indebtedness 
authorized  by  such  iwnd  election,  and  enter 
Into  an  obligation  or  contract  with  the 
United  States  to  the  extent  of  the  remainder 
of  such  amount  After  all  jurisdictional 
steps  have  bem  takoi  and  ttie  braids  of  tbe 


Digilized  by 


502 


83  FAGiriC 


BBPOUTEB. 


(USAO 


dlBtrlet  have  been  Toted«  It  Is  proTlded  by 
the  first  proviso  of  section  15  and  sections  IS. 
17,  18, 19,  and  20  as  follows: 

First  proviso  of  section  15:  "The  board 
of  directors  of  said  irrigation  district  shall 
commence  a  special  proceeding,  In  and  by 
which  the  proceedings  of  said  board  and  of 
said  district  providing  for  and  authorizing 
the  ISBue  and  sale  of  bonds  of  said  district, 
whether  said  bonds  or  any  of  them  have  or 
have  not  been  sold,  may  be  Radically  ex- 
amined, approved  and  confirmed." 

Section  16 :  rrhe  board  of  directors  of  the 
irrigation  district  shall  file  In  the  district 
court  of  the  county  In  which  the  lands  of  the 
district  or  some  portion  thereof  are  situated, 
a  petition,  praying  In  effect  that  the  proceed- 
ings aforesaid  may  be  examined,  and  approv- 
ed and  confirmed  by  the  court.  The  petition 
shall  state  the  facts  showing  the  proceedings 
had  for  the  sale  and  Issue  of  said  bonds, 
and  shall  state  generally  that  the  irrigatitui 
district  was  duly  organized,  and  that  the 
first  board  of  directors  was  duly  elected;  but 
the  petition  need  not  state  the  facts  showing 
such  organization  of  the  district  or  the  eleo- 
tloD  of  the  first  board  of  directors." 

Section  17 :  "The  court  or  Judge  shall  fix 
the  time  for  bearing  of  said  petition,  and 
shall  order  the  clerk  of  the  court  to  give  and 
publish  a  notice  of  the  filing  of  said  petition. 
The  notice  shall  be  given  and  published  In 
the  same  manner,  end  for  the  same  length 
of  time  that  the  notice  of  a  special  election 
provided  for  by  said  act,  to  determine  wheth- 
er the  bonds  of  said  district  shall  be  issued, 
l8  required  to  be  given  and  published.  The 
notice  shall  state  the  time  and  place  fixed 
for  the  hearing  of  the  petition,  and  the  prayer 
of  the  petition,  and  that  any  person  In- 
terested in  the  organization  of  said  district, 
or  in  the  proceedings  for  tbe  issue  or  sale  of 
said  bonds,  may,  on  or  before  the  day  fixed 
for  tbe  bearing  of  said  petition,  demur  to  or 
answer  said  petition.  The  petition  may  be 
referred  to  and  described  in  said  notice  of  the 
petition  of  the  board  of  directors  of  — — . — 
Irrigation  District  (giving  Its  name)  praying 
that  the  proceedings  for  the  Issue  and  sale  of 
the  bonds  of  said  dlatilct  may  be  examined, 
approved,  and  confirmed  by  said  court" 

Section  IS:  "Any  person  interested  in 
said  district,  or  in  the  issue  or  sale  of  said 
bonds,  may  demur  to  or  answer  said  petition. 
Tbe  provisions  of  the  Code  of  Civil  Proce- 
dure, rrapecttng  the  demurrer  and  the  answer 
to  a  verified  complaint  shall  be  applicable 
to  a  demurrer  and  answer  to  said  petition. 
The  person  so  demurring  to  or  answering 
said  petition  shall  be  the  defendants  to  said 
special  proceedings,  and  the  board  of  direct- 
ors shall  be  plaintiff.  Every  mat«ial  ttate- 
ment  of  the  petition  not  specifically  contro- 
verted by  answer  mnat,  for  the  purpose  of 
said  special  proceedings,  be  taken  as  true; 
and  each  person  falling  to  answer  tbe  pet^ 
tlon  shall  be  deemed  to  admit  as  true  all  the 
material  statements  of  the  petition.  The 


rules  of  pleading  and  practice  provided  by 
the  Code  of  Civil  Procedure,  which  are  not 
Inconsistent  with  tbe  provisions  of  this  act, 
are  applicable  to  the  special  proceedings 
herein  provided  for.  A  motion  for  a  new 
trial  must  be  made  upon  the  minutes  of  the 
court  The  order  granting  a  new  trial  must 
specify  the  Issues  to  be  re-examined  on  such 
new  trial,  and  the  findings  of  tbe  court  upon 
the  other  issues  shall  not  be  affected  by  such 
order  granting  a  new  trial." 

Section  19:  "Upon  tbe  bearing  of  such 
special  proceeding,  the  court  shall  have  pow- 
er and  Jurisdiction  to  examine  and  determine 
the  legality  and  validity  of,  and  approve 
and  confirm  each  and  all  of  the  proceedings 
for  the  organization  of  said  district  under 
tbe  provisions  of  said  act  from  and  Includ- 
ing the  petition  for  the  organization  of  the 
district  and  all  other  proceedings  which  may 
affect  the  legality  or  validity  of  said  bonds, 
and  the  order  for  tbe  sale  and  the  sale  there- 
of. The  court  Inquiring  Into  the  regularity, 
legality  or  correctness  of  said  proceedings, 
must  disregard  any  error,  irregularity  or  omis- 
sion, which  does  not  affect  the  substantial 
rights  of  the  parties  to  said  special  proceed- 
ings; and  It  may  approve  and  confirm  such 
proceedings  in  part  and  disapprove  and  de- 
clare illegal  or  Invalid,  other  and  subsequent 
parts  of  the  proceedings.  The  court  shall 
find  and  determine  whether  tlie  notice  of  tbe 
filing  of  said  petition  has  been  duly  glrea 
and  published  for  the  time  and  In  tbe  manner 
In  this  act  prescribed.  The  cost  of  the  ape- 
cial  proceedings  may  be  allowed  and  appor^ 
tioned  between  all  the  parties,  In  the  discre- 
tion of  the  court" 

Section  20:  "An  appeal  from  an  order 
granting  or  refusing  a  new  trial,  or  from  the 
Judgmenta,  must  be  taken  by  the  party  ag- 
grieved within  thirty  days  after  the  entry 
of  said  order  or  said  Judgment" 

Section  21  authorizes  tbe  hoard,  after  final 
Judgment  Is  entered  In  the  proceeding  aa- 
ttaorlzed  by  the  above-quoted  sections,  to 
"sell  bonds  tnm  time  to  time  in  such  quanti- 
ties as  may  be  necessary  and  most  advan- 
tageous to  raise  money  for  the  construction 
of  said  canal  and  works,  the  acqolaltion  of 
said  property  and  rights,  and  otherwlae  to 
fully  carry  out  the  objects  and  purposes  of 
this  act"  That  section  also  directs  that  the 
necessary  notice  must  be  given  before  the 
sale  of  any  of  said  bonds,  and  provides  what 
said  notice  shall  ctmtaln,  and  that  It  shall 
be  given  by  publication  thereof  at  least  30 
days  in  three  newspapers  pnbllsbed  In  the 
atate  of  Idaho,  etc  Said  aecUon  also  pro- 
vides that  the  board  may  reject  all  bids,  and, 
in  case  no  bids  are  received  at  the  time  stat- 
ed in  tbe  advertisement.  It  shall  not  again  ha 
necessary  to  advertise  the  sale  of  such  bonds, 
but  that  they  may  be  sold  at  any  time  nntll 
canceled,  provided  that  they  shall  In  no  event 
be  sold  for  leas  than  tbe  face  Tftluo  and  ac- 
crued interest 

We  find  that  all  of  the  provlsioia  of  said 
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act,  as  conditions  preopdent  to  tbe  submission 
of  tbe  question  of  bonding  the  district  for 
the  sum  of  ¥583,50S  to  tbe  legal  voters  there- 
of, have  been  complied  with,  and  that.  In 
tbe  submission  of  tbe  question  of  bonding 
said  district  to  tbe  legal  voters  thereof  for 
tbe  said  sum  of  (583.50S,  ell  of  the  provi- 
sions of  said  act  In  regard  thereto  have  been 
substantially  compiled  with,  and  that  said 
bonds  have  been  legally  voted,  and,  when 
Issued,  will  be  valid  bonds  igaliut  said  dis- 
trict 

The  California  confirmation  act  of  1889 
was  passed  on  and  held  valid  In  Modesto 
Irrigation  District  v.  Tregea,  88  Cal.  334, 
20  Pac  237.  The  court  there  said :  "As  the 
validity  of  tbe  bonds  when  issued  depends 
upon  the  regularity  of  the  proceedings  of 
tbe  board,  and  upon  tbe  ratification  of  the 
proposition  by  a  majority  of  the  electors.  It 
is  matter  of  common  knowledge  that  Investors 
have  been  unwilling  to  take  them  at  tbeir 
proper  value  when  all  of  the  facta  affecting 
tbeir  validity  remain  the  subject  of  question 
and  dispute.  To  meet  this  Inconvenience,  for 
the  security  of  Investors,  and  to  enable  Ir- 
rigation districts  to  dispose  of  their  bonds  on 
advantageous  terms,  tbe  supplemental  act  un- 
der wblcb  this  proceeding  was  instituted  was 
passed.  It  provides  that  the  board  of  direct- 
ors of  any  Irrigation  district  may  commence 
a  special  proceeding  tn  and  by  which  tbe 
proceedings  of  said  board  and  tbe  said  district 
providing  for  and  authorizing  the  issue  and 
sale  of  tbe  bonds  of  said  district,  whether 
said  bonds,  or  any  of  them,  have  or  have 
not  been  sold,  may  be  Judicially  examined, 
approved,  and  confirmed."  This  decision  con- 
tains an  exhaustive  examination  and  con- 
sideration of  tbe  questions  Involved  under  tbe 
original  district  irrigation  act,  practically  all 
of  which  provisions  have  been  incorporated 
In  tbe  Idaho  statute  See,  also,  Turlock  Ir- 
rigation District  V.  Williams,  76  Cal,  860. 
18  Pac.  379 ;  Central  Irrigation  District  v.De 
Lappe,  79  Cal.  351,  21  Pac.  825;  Crali  v.  Poso 
Irrigation  District,  87  Cal.  140,  26  Pac.  797. 
In  those  declBlona  tbe  Supreme  Court  of  Cali- 
fornia has  decided  several  of  tbe  questions 
presented  In  the  case  at  bar. 

The  notice  of  hearing  in  this  matter  was 
served  by  posting  and  publication,  as  provided 
by  tbe  provisions  of  section  17  of  said  act, 
and  it  is  contended  by  counsel  for  appellant 
that  such  constructive  service  Is  not  sufficient, 
but  that  personal  service  on  all  defendants 
must  be  made.  Our  Irrigation  law  In  that 
regard  Is  tbe  same  as  the  Wright  law  of 
California,  and  tbe  Supreme  Court  of  that 
state,  In  Crall  T.  Board,  87  Cal.  140,  26  Pac. 
797,  holds  that  such  proceeding  as  that  at 
bar  Is  a  proceeding  In  rem,  and  Is  special 
Id  Its  nature,  for  the  purpose  of  determining 
tbe  status  of  tbe  district  and  Its  power  to  Is- 
sue valid  bonds.  Tbe  court  said:  "In  such 
proceedings,  constructive  service  of  process 
by  publication  and  posting  as  prescribed  by 
tbe  Wright  act  Is  sufllcient  to  give  the  court 


jurisdiction  of  tbe  subject  matter  and  of  the 
parties,  and  Its  judgment  Is  valid  and  bind- 
ing as  against  them  and  all  the  world  upon 
all  questions  Involved  In  tbe  case  until  re- 
versed on  appeal  or  set  aside  by  some  direct 
proceeding  Instituted  for  that  purpose."  The 
service  of  tbe  notice  of  bearing  In  this  pro- 
ceeding was  sufficient  to  give  tbe  court  ju- 
risdiction. 

It  was  suggested  on  tbe  argument  of  this 
case  that  tbe  act  under  consideration  did  not 
contemplate  including  towns  or  villages  with- 
in an  Irrigation  district  We  cannot  agree 
with  that  contention.  If  the  lands  within  tbe 
towns  or  villages  within  such  district  will 
be  benefited  by  Irrigation  under  tbe  system 
proposed,  there  Is  no  ground  upon  which  a 
court  can  say  that  an  order  including  such 
lands  In  such  district  Is  void.  This  question 
Is  ably  discussed  in  Board  of  Directors  v. 
Tregea.  88  Cal.  351,  26  Pac.  237. 

It  Is  contended  by  counsel  for  appellant 
that  tbe  Judgment  of  tbe  lower  court  cannot 
be  sustained,  because  this  proceeding  was 
commenced  before  any  bonds  bad  been  issued. 
There  is  nothing  in  that  contention,  for  the 
reason  that  section  15  of  said  act  provides 
that  such  proceedings  may  be  commenced, 
whether  such  bonds,  or  any  of  them,  have  or 
have  not  been  Issued  or  sold.  It  was  the  evi- 
dent purpose  and  intent  of  tbe  Legislature  that 
tbe  validity  of  such  bonds  should  be  deter- 
mined before  they  were  actually  Issued,  as 
it  Is  well  known  that  purchasers  of  bonds 
hesitate  about  purchasing  them  until  after 
their  validity  and  l^ality  have  been  fully 
determined ;  and  the  bonds,  no  doubt,  would 
bring  a  better  price  when  It  is  known  that 
tbere  is  no  question  In  regard  to  tbelr 
l^alliy  or  validity.  Tbe  Legislature  knew 
that  fact,  and  wisely  provided  that  this  pro- 
ceeding could  be  brought  before  tbe  issue 
and  sale  of  the  bonds,  and  their  validity  ad- 
judicated. Under  the  provisions  of  section 
19  of  said  act  the  court  Is  empowered,  and 
Is  given  jurisdiction  upon  the  hearing  of  this 
proceeding,  to  examine  and  determine  tbe  le- 
gality and  validity  of,  and  approve  and  con- 
firm, each  and  all  of  the  proceedings  for  the 
organization  of  such  district  under  tbe  provi- 
sions of  said  act  from  and  including  the 
petition  for  tbe  organization  of  tbe  district 
and  ell  other  proceedings  which  may  affect 
tbe  legelity  or  validity  of  such  bonds  and 
order  for  the  sale,  and  tbe  sale  thereof,  and 
in  inquiring  Into  the  r^larlty.  legality,  or 
correctness  of  such  proceedings  tbe  court  Is 
directed  to  disregard  any  error,  irregularity, 
or  omission  which  does  not  affect  tbe  substan- 
tial rights  of  tbe  parties  to  such  proceedings ; 
and  It  is  further  provided  therein  that  tbe 
court  shall  find  and  determine  whether  tbe 
notice  for  the  filing  of  the  said  petition  has 
been  duly  given  and  published  for  tbe  time 
and  In  tbe  manner  in  said  act  prescribed.  It 
is  contended  in  this  case  that  the  court  ac- 
quired no  jurisdiction  In .  the  matter,  be- 
cause the  notice  of  flUng  geld  pet^tlcm  bad 
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not  beea  duly  given  and  pabllsbed  In  the 
manner  provided ;  but  on  an  examination 
of  the  record  before  us  we  find  tbat  the  lavr 
In  regard  thereto  has  been  substantially  com- 
piled with,  and  that  the  court  bad  full  and 
complete  jurlsdlctloa  to  determine  all  of  the 
matters  as  to  whether  the  notice  of  filing 
said  petition  bad  been  duly  given  and  pub- 
lished, and  to  determine  each  and  all  mattrars 
tbat  the  court  is  authorized  to  pass  upon  -in 
this  proceeding.  We  also  find  that  the  no- 
tice of  flllng  said  petition  has  been  duly  given 
and  published  for  the  time  and  in  the  man- 
ner prescribed  in  said  act,  and  tbat  the  court 
bad  full  and  complete  Jurisdiction  in  said 
matter.  The  court  acquired  full  and  com- 
plete jurisdiction  in  this  matter  by  due  serv- 
ice of  the  process  authorized  by  said  act. 
We  further  find  that  the  notice  of  the  Iwnd 
election  was  given  as  required  by  the  provi- 
sions of  said  act 

It  is  contended  by  counsel  for  the  appel- 
lant that  the  judgment  herein  adjudges  that 
the  bonding  plan  set 'forth  in  the  findings  of 
the  trial  court  and  submitted  at  the  bond 
election  by  the  irrigation  district  Is  a  "gen- 
eral plan  for  the  construction  and  acqulst- 
tion  of  the  necessary  Irrigation  canals  and 
worlts  for  carrying  out  the  purposes  for  which 
said  irrigation  district  was  organized."  ^nce 
It  appears  from  the  allegations  of  the  peti- 
tion and  the  flndli^  of  the  court  tbat  the 
same  was  not  a  general  plan,  and  only  pro- 
vided for  the  acquisition  of  the  irrigation 
works  for  a  part  of  the  land  of  the  district 
It  is  contended  that  the  district  is  not  per- 
mitted to  propose  or  adopt  a  plan  that  does 
not  include  all  the  land  in  the  district  It 
appears  tbat  certain  of  thq  landowners  In 
said  irrigation  district  have  executed  con- 
tracts of  waiver  to  the  district  It  appears 
that  those  who  hare  executed  anch  contracts 
are  anticipating  tbat  they  will  procure  water 
from  goTfirnment  irrigation  works  proposed 
to  be  established,  and  it  is  further  shown 
that  none  of  the  parties  owning  land  within 
such  district  and  for  wb<m  no  provisions 
have  been  made  to  secoie  water  from  the  pro- 
posed district  works,  will  be  Injured  by  way 
of  taxation,  since  the  law  provides  that  the 
cwts  shall  be  apportioned  to  the  tracts  of 
land  according  to  the  benefits  received,  and 
It  appears  from  tbe  petition  itself  that  no 
costs  have  been  apportioned  to  the  lands  in- 
cluded In  the  contracts  of  waiver.  It  also 
appears  that  the  district  has  acted  strictly 
in  pursuance  of  the  request  of  the  owner  of 
the  land,  where  the  plans  do  not  provide 
water  for  any  particular  tract  As  the  al- 
legations of  the  petition  are  taken  to  be  true 
in  this  case,  and  the  purpose  of  the  law  la 
to  secure  water  for  the  lands  of  the  district 
according  to  some  feasible  method  and  to 
charge  the  benefit  to  those  receiving  the 
same,  that  objMt  will  be  accomplished,  al- 
tiiough  the  district  Itaelf  furnishes  only  a 
part  of  the  water.  Mo  one  appeared  In  said 
^^ings  and  complained  of  the  -plan 


adopted,  or  challenged  the  all^atlons  of  the 
petitioners.  But  let  us  assume  tbat  some  one 
who  Is  injured  had  appeared  at  the  hearing 
and  raised  the  question,  and  It  was  admitted 
that  such  person  bad  requested  such  district 
by  contract  of  waiver  to  exclude  his  land 
from  the  general  irrigation  scheme  proposed, 
and  therein  agreed  to  look  to  the  govern- 
ment for  his  water,  and  had  requested  the 
district  to  make  no  provision  for  him,  he 
certainly  could  not  complain,  as  the  district 
merely  compiled  with  bis  request  His  re- 
quest bad  been  granted,  and  the  district  bad 
not  apportioned  any  part  of  the  costs  to  bis 
land,  for  the  reason  that  he  Is  not  to  receive 
any  benefit  for  the  money  expended  on  be- 
half of  tbe  district  On  the  other  hand,  the 
landowner  who  looks  to  the  district  for 
water  and  to  whom  the  costs  have  been  ap- 
portioned cannot  complain,  for  the  simple 
reason  ^at  he  is  getting  all  the  benefits  re- 
sulting l^m  tbe  plans  of  the  district  and  is 
paying  for  Just  what  he  gets,  and  nothing 
more.  He  has  no  ground  for  Insisting  that 
any  other  man  whose  land  receives  no  bene- 
fits shall  be  taxed  for  bis  benefit  He  cannot 
be  heard  to  say  that  some  other  person  most 
secure  water  through  the  district  plan,  whether 
he  chooses  to  or  not  In  the  case  of  Board 
of  Directors  v.  Tr^ea,  supra,  the  Supreme 
Court  of  Oallfomla  considers  this  same  ques* 
tton.  The  Oallfomla  law  differs  from  onr 
statute  In  that  it  provides  a  method  for  the 
exclusion  of  lands  from  the  district  after 
tbe  district  has  been  organized.  That  dis- 
trict voted  a  bond  issue,  and  subsequently, 
and  before  the  bonds  were  sold,  about  28,000 
acres  of  land  were  excluded  from  the  dis- 
trict; and  the  court  there  said:  "The  Identi- 
ty of  the  district  was  not  destroyed  by  the 
exclusion  of  a  part  of  ite  lands.  Those  who 
remained  In  the  district  will  receive  all  the 
benefits  of  the  expenditure  of  the  proceeds 
of  the  bonds.  They  will  not  be  compelled 
to  pay  anything  for  the  benefits  of  otbers." 
In  the  case  at  bar,  the  lands  of  the  district 
to  which  the  proceeds  of  these  bonds  had 
been  apportioned  will  receive  all  the  boieflts 
of  such  proceeds.  They  will  not  be  com- 
pelled to  pay  anything  for  the  benefit  of  thcwe 
lands  tbat  contract  with  tbe  government  for 
a  water  supply  and  have  signed  a  contract 
of  waiver. 

While  it  se^s  that  the  primary  purpose 
of  the  Irrigation  law  was  to  organize  in  one 
district  only  such  lands  as  can  properly 
share  in  tbe  same  system  of  works,  we 
think,  under  the  liberal  construction  that 
courts  are  commanded  to  place  upon  this 
law,  tbat  the  owners  of  lands  properly  In- 
cluded in  such  district  may  waive  their 
rights  to  obtain  water  from  the  general  dis- 
trict plan  and  obtain  wat^  from  another 
source  and  by  means  of  a  different  plan, 
wbere  It  Is  clearly  shown  that  no  one  resid- 
ing within  the  district  Is  In  any  manner  in- 
jured or  prejudiced  thereby.  It  Is  provided 
in  said  act  that  the  court  In  this  proceeding 
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most  disregard  any  error,  Irregularity,  or 
omission  wlilcta  does  not  affect  the  subatan- 
tial  rights  of  tbe  parties.  The  California 
act  contains  snbstantlally  the  same  provi- 
slons,  and  In  Central  Irrigation  District  t. 
De  LaK>e,  79  CaL  361,  21  Fac.  825,  tbe  conrt 
holda  that  the  rule  that  proceedings  to  di- 
▼eet  a  person  of  bis  property  in  Inrltnm  are 
to  be  strictly  omstraed  does  not  apply  to 
proceedings  for  tbe  formation  of  Irrigation 
districts.  Sncb  prorislonB  are  to  be  liberally 
constmed  to  carry  ont  tbe  pnrposes  of  tbe 
law.  No  part  of  the  bond  Issue  In  this  case 
can  be  apportioned  to  the  land  whose  owner 
has  agreed  with  the  district,  to  waive  all 
claims  against  the  district  for  water  and  look 
to  tbe  genoral  goremment  therefor.  Witb- 
ont  the  consent  of  tbe  landowner  he  cannot 
be  left  ont  of  tbe  general  plan  adopted  for 
procuring  water  for  the  district;  bnt  with 
his  consent  and  tbe  consent  of  the  district 
he  mss  be  left  out  Tbe  trial  court  found 
that  the  notice  of  filing  said  petition  had 
been  duly  given  and  published  for  tbe  time 
and  In  tbe  manner  prescribed  In  said  act 
We  find,  on  an  examination  of  tbe  record, 
that  tbe  conrt  was  fully  Justified  in  making 
that  finding. 

From  the  record  It  clearly  appears  that 
ea^b  and  every  finding  made  the  trial 
conrt  Is  fnlly  supported  by  the  record  and 
must  be  sustained,  and  the  Judgment  must 
be  affirmed;  and  It  Is  so  ordered.  Oosto  are 
awarded  to  respondent 

SrOCKSLAOER,  a  J.,  and  A2LSHIE,  J., 
concur. 


FOUNTAIN  T.  LBWISTON  NAT.  BAITK 

et  al.  CTHOMPSON,  Int«>vener). 
(Bopreme  Conrt  of  Idaho.  Not.  26,  1905) 
1.  Trusts  —  CowsTBtJCTivE  Tbustb  ~  Fidtt- 

OIABT  REL.A.TIONa — EtIQENCE— SumolBHCT. 

Where  the  piaintifiC  sought  to  establish  a 
trust  and  fiduciary  relation  as  having  existed  be- 
tween her  ancestor  and  one  of  the  defendants, 
and  the  evidence  showa  that  tbe  dealings  and 
baslneM  OranBactiom  which  took  place  between 
the  parties  were  at  arm's  length  and  in  tbe  ordi- 
nary course  of  dealing  in  business  transactions 
of  the  character  Involved,  and  no  special,  pe- 
culiar, or  extraordinary  degree  of  trust  or  confi- 
dence appears  to  have  been  reposed  by  the  one 
party  in  the  other,  and  a  fair  market  price  has 
been  paid,  and  the  transaction  has  been  made 
in  the  open  and  with  the  full  knowledge  of  tbe 
nature  thereof  and  all  the  facts  snrrounding 
tiie  seme,  and  tbe  transaction  appears  upon  Its 
face  to  have  been  egnltable  and  .lust,  the  finding 
ai  the  conrt  that  no  trust  or  fiduciary  relation 
existed  between  the  parties  cannot  be  disturbed 
on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  voL  35, 
Cent  Dig.  Mortgages,  H  108-131.T 

2L  Advebsb  PossEsszoir  —  Bhtbt— DnxoTiva 

CONTXTANOB. 

Where  M.  owed  to  the  l>ank  tbe  principal 
and  interest  on  an  overdue  mortgage  previously 
executed,  and  on  October  18,  1889,  executed  to 
the  bank  a  warranty  deed  of  conveyance  of  the 

E remises  covered  by  tbe  mortgage  for  the  stlpn- 
itsd  MMudderatlon  of  tbe  amount  of  principal 


and  interest  then  due,  and  on  the  same  date 
took  a  written  agreement  and  contract  from  the 
bank,  giving  M.  the  option  until  June  18,  1890, 
to  repurchase  the  premises  for  tbe  amount  of 
principal  and  interest  named  as  the  considera- 
tion for  the  deed,  and  thereafter  and  on  March 
2^  1880,  in  consideration  of  the  further  sum  of 
more  than  91,700,  executed  what  purported  to 
be  a  release  of  the  agreement  and  contract  for 
purchase  of  date  October  18,  1889,  and  all  the 
parties  to  these  several  transactions  understood 
and  believed  that  the  eonv^ance  and  purported 
release  amounted  to  a  transfer  of  both  the  legal 
and  equitable  title  from  M.  to  tbe  bank,  and 
thereupon  tbe  bank  and  its  successors '  in  in- 
,  terest,  with  full  knowledge  and  consent  of  M., 
entered  into  the  sole,  exclusive,  and  open  pos- 
seasion  of  the  premises,  and  continued  such 
possession  uninterruptedly,  and  with  the  knowl- 
edge and  consent  of,  and  without  objection 
from  M.,  held,  that  tbe  possession  by  the  bank 
and  its  successors  was  adverse  and  hostile  to 
any  and  all  claim  of  title  or  possession  by  M. 
and  her  heirs,  and  that  such  adverse  possessicm 
did,  upon  the  lapse  of  the  statntory  period  of 
five  years,  constitute  a  complete  bar  to  an  ac- 
tion by  M.'b  heirs  to  redeem  the  property. 
8.  Saub. 

Where  tbe  full  purchase  price  agreed  upon 
wa£  at  the  time  paid,  and  the  purchaser  took 
possession  under  written  instruments,  which 
both  the  vendor  and  vendee  at  the  time  thought 
sQfficIent  to  pasa  both  the  legal  and  eguitaole 
title  to  the  premises,  the  possession  so  taken 
and  maintained  will  be  held  to  have  been  ad- 
verse to  the  vendor,  although  it  should  there- 
after appear  that  the  writings  under  which  the 
possession  was  taken  did  not  amount  to  the 
transfer  of  title,  but  was  in  law  only  a  mort- 
gage. 

[Ed.  Note. — For  cases  In  point  see  vol.  1* 
Cent  Dig.  Adverse  Possession,  H  451-464.] 

4  Same— iHTsnT. 

In  such  case,  even  thongh  It  should  be  con- 
ceded that  the  entry  was  not  made  under  an  ab- 
solute title,  It  Is  dear  that  it  was  done  under 
color  of  title  and  without  an^  purpose  of  ever  re* 
storing  possession  to  the  vendor,  and  is  therefore 
sufficient  to  initiate  an  adverse  possession. 

[Ed.  Note. — For  ca^es  in  i>oint,  see  vol.  1, 
Cent  Dig.  Adverse  Possession,  S8  wl— 454.] 

LnOTATION  OV  AmOnS  — ACTXOZT  TO  Be- 
DEEU. 

Under  the  facts  of  this  case,  held,  that  the 
defendants  have  maintained  an  adverse  pos- 
session for  about  10  years  prior  to  the  com- 
mencement of  the  nlalntlfl'B  action,  and  that 
tbe  same  constltoted  a  bar  to  the  pnraccution 
of  plaintiff's  action,  under  the  provisions  of 
sections  4036  and  4037,  Rev.  St  1887. 
(Syllabus  by  th«  Court) 

Appeal  from  District  Court,  Nec  Perce 
County ;  B.  C  Steele,  Judge. 

ActtoD  by  Mary  A.  Fountain  against  tbe 
Lewlston  National  Bank  and  otho-s.  In  which 
Q.  W.  Thompson  intervoied.  From  an  order 
for  the  intervener  and  defendants,  plaintiff 
appeals.  Affirmed. 

The  record  brings  to  this  court  the  second 
amended  complaint  of  the  plaintiff,  and  the 
cause  of  action  therein  stated  Is  one  to  have 
a  deed  absolute  on  Its  face  declared  a  mort- 
gage, and  praying  for  a  decree  permitting 
the  plaintiff  to  redeem  tbe  lands  and  premises 
covered  by  such  conveyance.  The  tract  of 
land  conveyed  Is  160  acres,  which  was  at 
that  time  adjoining  the  city  of  Lewffiton. 
and  Is  now  Included  within  tbe  corporate 
Umlts  ttiereot    A  detailed  history  of  tbe 
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facts  to  be  consld^ed  !□  the  determination 
of  this  appeal  Is  set  out  In  the  court*  s  find- 
ings.   Fhidlngs  nnmbned  8  and  9  are  at 

follows: 

"<8)  That  on  the  27th  day  of  July.  1888,  the 
said  Mary  McQueen  executed  and  dellTered 
to  William  F.  Kettenbach.  Sr..  a  mortgage, 
bearing  date  on  that  day,  wherein  and  where- 
by she  mortgaged  to  said  William  F.  Ketten- 
bach, Sr..  the  real  property  described  in  the 
said  second  amended  complaint  in  tMs  action, 
to  secure  the  payment  of  the  principal  sum 
of  $1,250  and  Interest;  that  said  mortgage 
.  was  recorded  July  28,  1888,  In  the  recorder's 
office  of  Nez  Perce  county,  state  of  Idaho,  In 
Volume  55  of  Mortgages,  at  page  103;  that 
the  indebtedness  which  said  mortgage  se- 
cured was  evidenced  by  a  promissory  note  of 
said  Mary  McQueen,  payable  to  said  Wil- 
liam F.  Kettenbach,  Sr.,  or  order,  and  the 
said  promissory  note  was  thereafter,  by  the 
said  William  F.  Kettenbach,  Sr.,  for  value, 
assigned  and  delivered  to  the  defendant  the 
LewlBton  National  Bank,  and  the  said  bank 
was  the  owner  and  holder  of  said  promissory 
note  and  said  mortgage,  on  the  18th  day  of 
October.  1888,  and  no  part  of  the  Nune  had 
then  been  paid. 

"(9)  That  on  the  18th  day  of  October,  1889, 
the  said  Mary  McQueen  executed  and  de- 
livered to  said  bank  a  warranty  deed,  where- 
in and  whereby  she  conveyed  and  warranted 
to  said  Lewiston  National  Bank  the  real 
property  described  In  the  said  complaint  In 
this  action.  That  the  said  deed  was  made  In 
consideration  of  the  sum  of  $1,468.75,  that 
being  the  amount  due  on  that  date  ui>on  said 
promissory  note  secured  by  mortgage  as 
aforesaid,  and  for  the  consideration  that  the 
bank  would  execute  with  the  said  Mary  Mc- 
Queen a  written  agreement,  hereinafter  men- 
tioned, for  reconveyance  of  said  property  to 
said  Mary  McQueen.  That  the  said  deed  was 
admowledged  by  said  Mary  McQueen,  and 
her  acknowledgment  thereto  certlQed,  so  as 
to  entitle  the  same  to  be  recorded,  and  the 
same  was  recorded  October  18,  1889,  In  the 
recorder's  office  of  Nez  Perce  county,  In  Book 
54  of  Deeds,  at  page  6S5.  That  on  the  execu- 
tion and  delivery  of  said  deed  by  the  said 
Mary  McQueen  to  the  said  bank  the  said  bank 
received  the  same  in  fnll  satisfaction  and  dis- 
charge of  the  Indebtedness  theretofore  owing 
by  the  said  Mary  McQueen  to  the  said  bank, 
and  said  bank  thereupon  surrendered  and 
delivered  the  said  note  of  the  said  Mary  Mc- 
Queen to  her,  and  took  no  otber  note  in  the 
place  tbereof,  and  caused  an  entry  to  be  made 
in  Its  registry  of  said  note  that  the  same  had 
been  paid,  and  caused  said  real  estate  In- 
cumbered by  the  said  mortgage  to  be  register- 
ed In  its  books  as  real  estate,  and  stated 
therein  that  the  same  was  acquired  October 
18,  1889.  That  on  the  said  ISth  day  of  Oc- 
tober, 1889,  the  said  Lewiston  National  Bank 
executed  with  the  said  Mary  McQueen  a  cer- 
tain Instrument  In  writing,  wherein  aod 
whereby  the  said  bank  promised  and  agreed 


to  convey  the  said  real  estate  to  the  aald 
Mary  McQueen  on  the  payment,  by  June  18^ 
1890,  by  her,  of  $1,468.75,  with  Interest  there- 
on from  October  18,  1889,  until  paid  at  th* 
rate  of  1^4  per  cent  per  month,  and  all  taxes 
and  assessments  of  whatsoever  nature  which 
wo-e  or  might  become  due  upon  the  said  real 
estate,  and  that  she,  white  not  In  default  of 
sucb  payment,  might  have  possession  of  the 
lands,  and  she,  the  said  Mary  McQueen.  In 
and  by  said  written  agreement,  promised  and 
agreed  to  pay  the  said  sum  and  Interest  on 
the  18th  day  of  June,  1890,  and  the  taxes  and 
assessments  as  aforesaid,  and  the  said  last- 
mentioned  Instrument  was  duly  acknowledged 
by  the  parties  thereto,  and  their  acknowl- 
edgments  were  duly  certified  thereon,  so  as 
to  entitle  the  same  to  be  recorded,  and  it  was 
thereafter  delivered  to  the  said  Mary  Mc- 
Queen, and  was  thereupon,  at  her  request, 
filed  for  record  and  recorded  In  the  recorder's 
office  of  Nez  Perce  county,  state  of  Idaho,  on 
the  18th  day  of  October,  1889.  That  It  was 
the  agreed  and  expressed  pmpose  of  the  par- 
ties to  the  said  last-mentioned  deed  and  con- 
tract to  place  the  title  to  the  real  estate 
therein  described  In  the  said  bank  in  such 
a  way  as  to  save  the  necessity  of  a  fore- 
closure suit  for  the  purpose  of  vesting  the 
title  In  said  bank,  In  case  Mary  McQueen 
should  not  make  the  payments  stipulated  In 
said  contract ;  that  the  consideration  ex- 
pressed In  said  deed,  coupled  with  the  privt- 
l^e  given  by  the  said  bank  to  the  said  Mary 
McQueen  in  the  said  contract,  represented 
at  that  date  the  reasonable  value  of  the  real 
estate  therein  described.  That  thereafter, 
and  on  the  14tb  day  of  March,  18D0,  the  said 
Mary  McQueen  executed  what  Is  commonly 
known  as  a  'Bond  for  a  Deed,'  wherein  and 
whereby  she  obligated  herself  unto  said  Wil- 
liam F.  Kettenbach,  Sr.,  to  make,  execute, 
and  deliver  unto  him  a  good  and  sufficient 
conveyance,  with  the  usual  covenants  of  war- 
ranty, of  the  land  described  in  the  said  mort- 
gage and  said  warranty  deed  dated  Octob^ 
IS,  1889,  in  consideration  of  the  sum  of 
$3,300.  At  the  time  of  the  execution  of  said 
bond  for  deed  It  was  agreed  and  understood 
by  the  parties  that  the  consideration  of  $3300 
therein  named  consisted  of  the  amount  speci- 
fied In  the  bond  for  deed  aforesaid,  dated 
October  18,  1889,  with  interest  thereon  until 
the  time  of  the  payment  of  said  $3,300,  less 
taxes  on  the  property  described  in  said  bond 
for  deed  which  the  bank  had  paid  since  the 
18th  of  October,  1889,  and  the  balance  of 
said  $3,800,  whatever  It  should  he,  to  be 
paid  In  cash,  and  that  the  said  Mary  Mc- 
Queen should  execute  and  deliver  her  deed 
as  called  for  in  said  bond  for  deed  dated 
March  14,  1800.  on  payment  to  her  In  cash 
of  the  balance  of  the  sum  of  $3,300  over  and 
above  the  amount  named  In  said  bond  for 
deed  dated  October  18,  1889,  with  Interest, 
and  less  the  taxes  which  the  bank  had  paid. 
That  said  bond  for  deed,  dated  March  14, 
189(^  was  secured  in  the  Intonst  <a  tb* 
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I>wl8ton  National  Bank  toe  the  pnrpose  of 
procuring  a  release  of  Mary  McQueen's  right 
to  purchase  the  said  laud  nnder  the  bond  for 
deed  dated  March  18,  1889.  That  said  Wil- 
liam r.  Eettenbach,  Sr.,  Indorsed  on  the  back 
of  said  bond  for  deed,  dated  March  14,  1890, 
the  following  instmctlons  to  Frank  W.  Ket- 
tenbach,  to  wit:  *The  bank  has  a  deed ;  just 
canceled  the  old  bond ;  that  will  make  It  all 
right'  That  on  or  about  the  14th  day  of 
March,  1890,  and  prior  to  the  conveyance 
ba«lnafter  mentioned,  from  the  Lewlston 
National  Bank  to  C.  J.  Smith,  the  said  bank 
agreed  to  sell  and  convey  the  real  estate  de- 
scribed in  said  deed  of  October  18.  1889.  and 
other  real  estate,  to  William  F.  Kettenbach, 
8r^  for  a  consideration  which  was  to  equal 
the  amount  that  the  said  lands  had  cost  the 
said  bank.  That  thereafter,  and  prior  to  the 
time  the  said  Lewlston  National  Bank  oon- 
Teyed  the  said  lands  to  the  said  William  F. 
Kettenbach,  Sr.,  pursuant  to  the  said  agree- 
ment of  purchase  last  mentioned,  the  said 
William  F.  Kettenbach,  Sr^  made  sale  of  the 
said  lands  and  other  lands  to  the  defendant 
C.  J.  Smith,  and  the  transactions  were  closed 
at  the  request  of  William  F.  Kettenbach,  Sr., 
by  a  coDTCiyance  from  the  said  Lewlston 
National  Bank  direct  to  the  said  a  J.  Smith, 
without  any  conv^ance  having  been  made  by 
the  said  bank  to  the  said  William  F.  Ketten- 
bach, St.  That  said  conveyance  to  said  de- 
fendant O.  J.  Smith  by  the  Lewlston  National 
Bank  bore  date  of  March  24,  1880,  and  was 
ezecated  by  the  said  bank  by  said  William  F. 
Kettenbach,  Sr.,  Its  cashier,  at  Pwtland,  In 
the  state  of  Or^n,  and  was  forwarded  by 
tlie  said  William  F.  Kettenbach,  Sr.,  to  the 
Lewlston  Natl(mal  Bank  at  Lewlston,  Idaho, 
where  the  same  was  delivered  by  the  said 
biuik  by  llling  the  same  for  record  In  tbe 
recorder^  oflkie  of  Nes  Perce  ocHmty,  state  <if 
Idabo,  on  April  8d,  1890;  when  tbe  same  was 
duly  recorded  In  said  recorder's  office  In  a 
Tolnme  kept  tberein  tear  tb»  recording  of 
deeds.  That  on  tbe  29tb  day  of  March  and 
tbe  iBt  day  of  AprU.  1880,  tbe  said  Mary 
McQueen  was  released  by  said  bank  from  all 
liability.  If  any,  to  It,  and  was  paid,  dated 
March  14,  1890^  tbe  dUterence  betwerai  the 
prlndpal  snm  named  In  said  bond  fbr  deed 
pursuant  to  said  bond  for  a  deed,  dated 
October  18,  188&,  and  Interest  tbereon  at  1^ 
per  eeut  per  month  from  that  date  until  tbe 
dates  of  inch  payment,  less  the  taxes  the 
bank  had  paid  on  said  lands  and  the  snm  of 
$3,800,  which  difference  amounted  to  about 
the  sum  of  $1,712.05,  which  was  paid  to  her 
In  cash,  and  in  consideration  thereof  she 
delivered  to  the  said  Lewlston  National  Bank 
the  said  bond  for  deed  dated  October  18, 
1889,  with  the  following  indorsement  written 
and  signed  thereon  by  ber,  and  sworn  to  by 
her  before  the  probate  Judge  of  said  Nes 
Perce  county,  to  wit: 

"'For  value  received,  I  hereby  release  tbe 
within  obUgatl<ui,  and  direct  that  the  county 


recorder  of  Nes  Perce  county  release  tbe 
same  on  the  records.   Mary  McQneen. 

"•Territory  of  Idaho,  County  of  Nes 
Perce — ss :  Mary  McQueen,  being  first  duly 
sworn,  deposes  and  says  that  she  Is  a  parly 
to  the  within  agreement,  and  that  the  above 
release  was  made  for  tbe  purpose  tberein 
mentioned.   Mary  McQueen. 

"  'Subscribed  and  sworn  to  before  me  this 
28th  day  of  March.  189a  W.  M,  Bice,  Pro- 
bate Judge:* 

'TThat  thereupon  tbe  said  bond  for  deed 
last  mentioned,  together  wltii  the  indorse- 
ment of  release  and  verification  thereof, 
as  aforesaid,  was  filed  for  record  in  tbe  re- 
corder's office  of  Nes  Perce  county,  state  of 
Idaho,  on  tbe  29th  day  of  March,  U90,  and 
tbe  said  Indorsement  of  release  and  affi- 
davit were  recorded  In  Book  B  of  Miscellan- 
eous Becords  In  said  office,  at  page  15,  on 
the  margin  of  tbe  original  record  of  said  con- 
tract That  said  Mary  McQueen  received  and 
was  paid  tbe  full  ctmslderation  called  for  in 
said  bond  for  deed  dated  March  14. 1S80,  and 
tbe  consideration  so  received  by  ber  for  the 
real  estate  tberein  described  represented  tbe 
full  value  of  tbe  said  lands  at  that  time,  and 
tbe  full  market  value  thereof.  That  It  was 
the  intention  of  the  said  Mary  McQueen,  at 
the  time  she  Indorsed  said  release  on  said 
bond  for  deed  of  October  18, 1889,  and  swore 
to  the  same  before  tbe  probate  Judge  as  afore- 
said, and  delivered  tbe  same,  to  cause  tbe 
absolute  title  to  tbe  real  estate  described  In 
said  bond  for  deed  to  be  vested  In  tbe  Lewis- 
ton  National  Bank,  free  and  clear  of  any 
titie.  claim.  Interest  or  demand  on  her  party, 
and  the  said  bank  and  the  said  William  F. 
Kettenbach,  Sr.,  believed  that  such  was  tbe 
effect  of  tbe  transaction,  and  the  said  Mary 
McQneen  believed  she  had  caused  the  said 
lands  to  be  conv^ed  absolately  to  the  said 
bank.  That  during  the  month  of  March, 
1890,  said  William  F.  Kettenbach,  Sr.,  was 
the  cashier  of  said  bank,  and  the  defendant 
Frank  W.  Kettenbach  was  the  assistant  cash- 
ier of  said  bank,  and  in  the  transactions  con- 
cerning the  said  lands  the  said  Frank  W. 
Kettenbach  represented  the  said  bank  and 
tbe  said  William  F.  Kettenbach,  Sr.  That 
said  deed  to  C.  J.  Smith  was  a  warranty  deed« 
and  was  made  to  bim  In  terms  absolute  upon 
its  face,  but  In  fact  to  be  held  by  him  In  trust 
for  the  use  and  benefit  of  himself  and  William 
F.  Kettenbach,  Sr.,  Jonathan  Bourne,  Jr.,  S. 
L.  Darrin,  C.  E.  S.  Wood,  K.  A.  G.  McKlnzle, 
and  others  who  had  contributed  to  tbe  pay- 
ment of  tbe  purchase  price  of  said  lands, 
wblch  was  paid  as  the  consideration  of  tbe 
deed  that  was  made  to  said  C.  J.  Smith. 
That  tbe  defendant  Frank  W.  Kettenbach 
and  C.  J.  Smith  were  not  nor  were  either  of 
them,  members  of  tbe  association  or  syndi- 
cate, or  one  of  the  persons  for  whose  use 
said  C  J.  Smith  held  the  title  to  said  lands 
when  be  acquired  the  same  In  1880." 

The  court  further  finds:  **That  very  soon 
after  the  29th  day  of  March,  1890.  and  pur^ 
Buant  to  tbe  purchase  of  said  lands  made 
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from  tfae  satd  Mary  McQneen,  and  payment 
therefor  made  her  as  aforesaid,  the  said  C. 
J.  Smith,  with  her  knowledge  and  consent, 
took  possession  of  said  lands  and  the  said 
C.  J.  Smith  has  thence  hitherto  held  the  sole, 
notorious,  actual,  adverse,  exclusive,  peace- 
able, and  ■  hostile  possession  of  said  lands, 
and  paid  all  taxes  of  every  nature  which 
have  been  levied  or  assessed  thereon,  before 
the  delinquency  thereof,  and  changed  the 
nature  pf  the  Improvements  on  said  lands, 
removed  fences  surrounding  the  same  there- 
from and  placed  other  structures  thereon, 
and  since  on  or  about  November,  1893,  leased 
the  said  lands  to  J.  D.  C.  Thelssen,  who  oc- 
cupied and  possessed  the  same  under  such 
lease  from  tln;e  to  time,  until  the  commence- 
ment of  this  action,  with  the  knowledge  and 
acquiescence  of  the  said  Mary  McQueen  at 
all  times  until  her  death,  and  the  knowledge 
and  acquiescence  of  the  plaintiff  In  this  ac- 
tion. That  the  said  J.  D.  C.  Thelssen  at  all 
of  the  said  times  used  said  lands  for  pastur- 
age, keeping  thereon  many  thousand  head  of 
sheep,  shearing  them  and  feeding  them, 
and  erecting  thereon  corrals,  feeding  troughs, 
sheds  for  the  keeping  of  feed,  and  In  which 
were  stored  many  tons  of  wool  and  feed  at 
different  seasons  of  the  year,  •  •  •  The 
court  also  finds  that  the  total  Bum  paid  to 
Mary  McQueen  for  this  tract  of  land  was  the 
full  and  fair  value  of  the  property  at  the 
time  of  the  transaction. 

The  appellant,  Mary  A.  Fountain,  is  the 
sole  surviving  Ijeir  of  Mary  McQueen.  Judg- 
ment was  rendered  and  entered  In  favor  of 
the  defendants  and  against  the  plaintiff. 
Plaintiff  appealed  from  the  Judgment,  and 
from  an  order  denying  her  motlMi  for  a  new 
trial.  Affirmed. 

Bender  A  Idngeofelter,  for  amwllant 
Jamea  B.  Babb,  for  respondent  bank  and 
otbers.  Ben  F.  Tweedy  and  V.  D.  Gnlver, 
for  respondent  Tbompaon. 

AILSHIB,  J.  (attst  making  the  foregoing 
statement) .  After  an  extended  and  laborious 
examination  of  the  record,  360  pages  of 
briefs,  and  scores  of  antborltiea,  we  are  con- 
vinced that,  however  the  other  qnestlona 
raised  might  be  resolved,  still  the  appellant 
could  not  record,  on  account  of  the  bar  of 
the  statute  of  limitations.  It  Is  quite  clearly 
established  that  William  F.  Kettenbach,  Sr., 
did  not  at  any  time  during  this  transaction 
occupy  or  assume  a  fiduciary  relation  toward 
Mary  McQueen.  The  dealings  and  business 
transactions  which  took  place  between  them 
were  at  arm's  length  in  the  ordinary  course 
of  dealing  In  business  transactions  of  the 
character  Involved,  and  no  special,  peculiar, 
or  extraordinary  degree  of  trust  or  confidence 
appears  to  have  been  reposed  In  Eett^bach 
by  Mary  McQueen.  She  was  a  woman  of 
ripe  years,  large  experience,  wide  observa- 
tion, and  more  than  average  business  capaci- 
ty and  intelligence.  All  of  her  contracta 
and  agreements  with  Kettenbach  and  the 


bank  were  reduced  to  writing  and  placed  of 
record,  and  It  clearly  appears  that  she  was 
dealt  with  fairly,  and  was  at  the  time  satis- 
fled  with  the  outcome  of  the  transaction. 
The  evidence  abundantly  supports  the  court's 
finding  that  no  trust  or  fiduciary  relation  ex- 
isted between  Kettenbach  and  Mary  Mc- 
Queen. In  such  a  case  the  finding  of  the 
trial  court  would  not  be  disturbed  unless  It 
amounted  to  a  substantial  departure  from 
the  facts  clearly  establlsbed  by  the  evidence. 
Morrow  v.  Matthew  (Idaho)  79  Pac.  201; 
Stuart  V.  Houser  (Idaho  majority  and  dls- 
sentln|;  oplnlcHis)  72  Pac.  719;  Mayhew  v. 
Burke,  3  Idaho,  333,  29  Pac.  106;  Deeds  v. 
Stephens  (Idaho)  79  Pac.  79.  Counsel  for 
appellant  cite  and  quote  from  Smltz  v.  Leop* 
old  (Minn.)  63  N.  W.  719,  King  v.  Remington 
(Minn.)  29  N.  W.  352,  Klrby  v.  Lakeshore 
R.  R..  120  U.  S.  136,  7  Sup.  Ct  430,  30  L. 
Ed.  669,  and  Lant  v.  Manley,  76  Fed.  636, 
21  G.  G.  A.  457,  In  support  of  the  contration 
that  a  trust  and  fiduciary  relation  existed 
between  Kettenbach  and  Mary  McQueen.  We 
think  these  authorities  correctly  state  the 
principle  of  law,  but,  as  we  read  the  record 
before  us,  the  facts  of  this  case  do  not  bring 
it  within  the  principle  announced  by  these 
authorities. 

Passing  now  to  a  consideration  of  the  bar 
of  the  statute,  we  find  that  the  lands  over 
which  this  litigation  Is  pending  were  un- 
occupied, semlarld  lands  adjoining  the  city 
of  Lewlston.  The  lauds  were  in  this  con- 
dition on  March  28,  1800,  when  Mary  Mc- 
Queen Indorsed  her  release  on  the  agree- 
ment of  October  1^  1889.  By  the  agree- 
ment of  October  18,  1889,  It  was  provided 
"tliat  the  party  of  the  second  part  [Mary 
McQueen]  Is  to  have  Immediate  possession 
of  the  said  premises."  This  seems  to  have 
been  a  recognition  at  the  time  and  among  the 
parties  thereto  of  the  bank's  right  of  pos- 
session in  the  absence  of  ttiis  stipulation. 
No  further  specific  acts  of  control  or  own^ 
ship,  other  than  payments  of  taxes,  appear  to 
have  been  exercised  by  either  party  until 
1893.  In  the  latter  year  0.  J.  Smith,  the 
purchaser  from  Kettenbach  and  the  bank, 
let  this  land  along  with  a  large  tract  of  ad- 
joining lands  to  J.  D.  G.  Thelssen.  Thiessen 
used  and  occupied  the  land,  from  that  time 
till  the  trial  of  the  cause,  for  a  sheep  camp 
and  grazing  purposes.  He  occupied  and  used 
the  land  durbig  the  winter  and  spring  months 
each  year,  and  kept  large  quantities  of  wool 
and  feedfio-  blssbeep  stored  there.  Mary  1£g- 
Queen,  and  also  the  plaintiff,  lived  near  the 
land  and  had  actual  notice  that  it  was  belng^ 
occupied  and  used,  and  not  only  this,  but 
Thiessen  caused  all  otber  stock  to  be  ex- 
cluded from  and  kept  off  of  tiie  premlaea. 
This  occupation  and  possession  continued  for 
10  years  undisturbed,  unquestioned,  unln* 
terrupted,  and  exclusive.  Tbe  appellant  does 
not  controvert  the  fact  that  respondents 
were,  during  tbis  period  of  time,  in  posses- 
sion  of  the  premises.  Appellant  does  argw 
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vitii  great  earnestness  that  the  poasesston 
was  not  advene,  but  was,  on  tbe  other  hand, 
mbordinate  to  and  agreeable  with  the  title 
and  possession  ot  Mary  McQoeen.  It  la 
contended  that  respondents  coold  not  claim 
title  through  and  by  virtue  of  the  trans- 
actions with  and  transfer  from  the  grantor, 
and  at  the  same  time  hold  pouesslon  there- 
under adversely  to  the  title  and  interest 
<Kf  such  grantor.  Upon  this  contention  the 
irtKde  qnestlon  rests. 

In  support  of  the  contention  that  respond- 
enfs  poBsession  waa  agreeable  and  pursuant 
to  tbe  title  and  poaaesslon  of  Mary  Mc- 
Queen, counsel  cite:  Parish  v.  Ooon.  40  Oal. 
8S;  Kerns  v.  McKean  (Gal.)  4  Pac.  404; 
Kerne  r.  Dean  (CaL)  19  Pac.  817;  Southern 
Gal.  By.  Ga  t.  Slauson  (Gal.)  68  Pac.  106; 
DaTla  T.  DuTann^,  T  Idaho,  742,  66  Pac. 
fiOO:  Kirk  v.  Smith.  9  Wheat  288,  6  L.  Ed. 
81;  Alexander  v.  Wheeler,  69  Ala.  841;  Al- 
lot T.  Smith,  6  Blackt  628;  Armstrong  t. 
Hlsteatffl  Leasee,  6  Md.  270,  60  Am.  D^. 
116;  Glarke  v.  McGlure,  10  Orat  810;  Potts 
T.  Goleman.  87  Ala.  228;  and  4  Boae'a  Notes 
OD  n.  8.  Beporta,  p.  S06.  In  Failsh  t.  Ooon 
tbe  party  claiming  under  advene  possession 
^lad  located  achool  land  warrants  on  tide 
lands  wbldi  lielonged  to  the  state  of  Gall- 
fomia.  mider  tlie  statute,  however,  school 
land  warrants  could  only  be  located  on 
luid  belonging  to  the  United  States,  and  It 
waa  taUd  that  a  location  on  any  other  lands 
was  null  and  void  aa  against  the  true  owner, 
and  tbrnt  It  was  Impoealble  for  tbe  locator  to 
acquire  adverse  poeaeaslon,  for  the  reason 
that  he  would  be  mAec  the  necesirity  of  In- 
Itlfttliv  and  maintaining  such  possession  by 
an  act  or  acta  of  trequsa.  It  was  also 
beld  in  that  case  that  such  a  location  did 
not  amount  to  a  color  of  tide.  In  Kerns  v. 
McKean  "by  the  terms  of  a  written  con- 
tract .for  the  sale  of  land  A.  [from  whom 
plaintifr  claimed]  was  authorized,  on  de< 
fault  in  the  payment  of  principal  or  In- 
terest by  B.  [under  whom  defendant  claim- 
ed], to  declare  the  contract  forfeited  and 
ended,  by  depositing  a  written  notice  to  that 
effect  In  the  county  recorder's  office,  and 
immediately  thereupon  be  should  be  at 
liberty  and  have  the  right  to  re-enter  Into 
free  and  full  poesesslon  of  the  premises,  and 
be  restored  to  his  former  estate  therein; 
and,  said  default  occurring,  A.  did  file  the  no- 
tice as  allowed  by  the  agreement,"  and  it 
waa  held  that  A,  thereby  became  entitled  to 
the  right  of  poesesslon  of  the  land  and  the 
recovery  thereof,  and  that  B.,  while  holding 
under  such  executory  contract  was  not  In 
adverse  possession  of  the  premises.  Kerns 
V.  Dean  Involves  the  same  state  of  facts 
passed  upon  In  Kerns  v.  McKean,  and  the 
court  again  said:  "Defendant  having  enter- 
ed Into  possession  under  contract  with  the 
vendor,  bis  holding  cannot  be  adverse,  unless 
Ite  hostility  has  been  manifested  by  un- 
equivocal acts  brought  expressly,  or  by  legal 


Implication,  to  the  vendor's  knowledge."  In 
Southern  California  B.  Go.  v.  Slauson  both 
the  facts  and  conclusion  of  the  court  are 
Bufflclently  steted  la  the  third  paragraph 
of  the  syllabus  to  give  the  view  of  the  court 
upon  the  possession  or  adverse  possession 
as  there  discussed.  It  is  said:  "A  railroad 
company  and  a  landowner  agreed  that  If  the 
former  would  lay  its  tracks  over  the  land 
and  put  in  a  station,  the  owner  would  make 
a  deed  of  tbe  right  of  way;  and  thereafter 
tbe  road  was  built  and  operated,  but  no 
station  was  built,  nor  did  trains  stop  on  tbe 
land.  Held  that,  Ibe  zallroad  baring  gone 
into  poBses^on  under  pmnlasion  and  In 
consonance  with  tbe  owner's  title,  which 
it  was  not  to  have  until  tbe  performance 
of  condltkma  which  bad  not  berai  performed, 
the  posaessiQn  of  the  railroad  waa  not  ad- 
verse to  the  owner."  In  Davis  v.  Davanney 
tbe  claim  of  adverse  possession  was  predicat- 
ed upon  a  possession  of  some  six  years, 
beld  under  a  contract  to  purchase  the  prem- 
ises, which  consisted  of  a  dam  and  Irrigation 
ditch  and  land  lying  under  tbe  ditob.  This 
court  held  in  that  case  that  a  title  by  ad- 
verse possession  or  prescription  could  not  be 
obtained  by  permissive  use  and  occupation. 

An  examination  of  the  other  cases  cited  by 
appellant  discloses  that  the  same  principle 
mns  tbrj)ugh  those  cases  that  has  heen  uni- 
formly maintained  In  the  cases  Just  re- 
viewed. The  principle  upheld  In  all  these 
cases — and  I  take  It  to  be  a  well-established 
principle  of  law — Is  that  wherever  the  claim- 
ant enters  Into  possession  under  an  agree- 
ment or  contract,  whereby  In  any  event,  or 
upon  the  happening  of  any  contingency,  he 
may  be  under  the  duty  or  necessity  of  re- 
storing possession  to  tbe  grantor  or  true 
owner  of  the  premises,  then  and  In  that  case 
his  possession  is  the  possession  of  his  grantor 
or  the  true  owner,  and  cannot  be  considered 
as  adverse  to  the  possession  of  him  under 
and  from  whom  be  received  his  possession. 
Tbe  citation  from  Rose's  Notes  Is  an  extract 
from  Zeller's  Lessee  v.  Eckert,  4  How.  289, 
11  L.  Ed.  979,  where  It  Is  said :  "When  one 
enters  In  privity  with  the  owner,  the  statute 
does  not  begin  to  run  until  there  Is  a  clear, 
positive,  open  disavowal  of  bis  title  brought 
home  to  his  knowledge."  This  Is  undoutited- 
ly  a  correct  statement  of  tbe  law.  but  there 
seems  to  have  been  more  or  less  confusion 
among  the  courts  as  to  Just  when  a  person 
enters  or  holds  privity  with  a  grantor  or 
adversely  to  him.  It  Is  clear,  however,  up- 
on principle,  that  one  who  purchases  a  tract 
of  laud  and  pays  tbe  purchase  price  and  en- 
ters Into  the  possession  thereof,  believing  he 
has  title  whether  he  receives  a  good  deed  of 
conveyance,  an  Imperfect  one,  or  no  deed  at 
all,  nevertheless  enters  Into  a  possession  ad- 
versely to  the  vendor  and  all  the  rest  of  the 
world ;  and,  while  the  entry  Is  made  with  the 
permission  of  tbe  owner.  It  Is  from  that 
moment  adverse  to  him,  and  an  adverse  and 


Digitized  by 


610 


83  PACIFIC 


RBFOBTER. 


(Idaho 


hostile  possessloD  Is  the  real  Intent  of  the 
party  to  ench  a  contract.  A  phase  of  this 
character  of  entry  and  possession  is  consider- 
ed In  Merryman  t.  Bourne,  70  U.  S.  592,  19 
L.  Ed.  683;  Bybee  T.  Oregon  &  Cal.  R.  Co. 
189  U.  S.  663.  11  Sup.  Ct  641,  86  L.  Ed.  809 ; 
O.  S.  Ii.  B.  Co.  T.  Qnigley  (Idaho)  80  Pac.  401. 

The  case  at  bar  differs  somewhat  In  Its 
facts  and  clrcnmstancoB  from  any  of  the  cases 
dted.  Here,  whatever  a  court  might  hold 
as  to  the  legal  effect  of  the  deed  and  agree- 
ment of  October  18,  1889,  and  the  release  of 
March  28,  1800.  the  fact  remains  that  from 
and  after  the  latter  date  all  the  parties  to 
these  transactions  understood  and  believed 
that  both  the  legal  and  equitable  tltie  to  this 
property  had  passed  from  the  grantor,  Mary 
McQnem.  to  the  Lewlston  National  Bank, 
and  th^  thereafter  dealt  with  reference  to 
the  property  on  that  thewy.  The  full  pnr- 
chase  price  as  agreed  npoo  was  paid  by  the 
bank  and  rec^ved  the  rendor.  and  the 
bank  and  its  imcceaior  received  and  main- 
tained the  peaceable,  open,  and  anlntermpted 
poflses^on  cratiunonsly  thweaf  ter  nntll  the 
commencement  of  this  action.  This  poaaea- 
alon  was  snrrendwed  by  the  Toidor,  and 
taken  np  by  the  vendee  with  the  knowledge 
that  the  fall  purchase  pricn  had  been  paid, 
and  under  the  belief  that  a  good  title  had 
passed.  Under  this  state  of  facta  la  the  sob- 
sequent  poBsesirion  of  the  vendee  Idverse  to 
the  vendor?  It  must  be  admitted  as  set- 
tled law  that  the  possession  of  a  mor^agee, 
acquired  by  reaum  of  being  mortgagee,  is 
the  poeseesion  of  the  mortgagor,  and  cannot 
become  adverse  to  him.  1  €^  1071,  and  au- 
thorities cited.  It  has  also  been  quite  gen< 
erally  held  that  an  entry  under  color  of  U- 
tie  is  sufficient  on  which  to  predicate  ad- 
verse possession.  1  Cya  1082-108B,  and  au- 
thorities cited. 

The  question  here,  then,  is  reduced  to  a 
somewhat  simpler  form,  vis. :  Did  the  bank 
or  its  successor  in  interest  enter  and  hold 
possession  as  mortgagee,  or  as  purchaser  with 
title,  or  under  color  of  title?  There  Is  no 
doubt  but  that  all  the  parties  thought  the 
bank  was  taking  possession  as  purchaser  with 
title.  If,  then,  what  they  supposed  was  ti- 
tle should  prove  to  be  only  color  of  tltie, 
with  reason,  and  not  without  authority,  we 
must  say  the  possession  so  taken  and  main- 
tained was  advise  and  hostile  to  the  ap- 
pellant and  her  ancestor,  Mary  McQueoi. 
The  United  States  Circuit  Court  of  Appeals 
for  tiie  Eighth  Circuit  discussed  this  Identi- 
cal principle  In  Schlawlg  v.  Purslow,  8  C.  C 
A.  816.  SO  Fed.  848.  a  case  where  some  of  the 
focts  were  very  similar  to  the  case  at  bar. 
and  In  the  opinion  by  Judge  Thayer  It  la 
said:  "It  follows  ftom  this  view  of  the 
case  that,  when  Schlawlg  and  wlte  sur- 
rendered the  premises  to  Purslow  about  De- 
c«nber  1,  1878,  it  was  understood  by  both 
parties  that  he  went  into  possession  under 
a  claim  of  title  as  owner  of  the  fee.  and 


not  merely  as  an  Incumbrancer  or  mortgagee. 
All  of  Pnrslow's  subsequent  acts,  as  well 
as  the  conduct  of  his  grantees,  are  conslst^t 
with  this  view,  and  wholly  Inconsistent  with 
the  theory  tiiat  he  mmly  took  posses- 
sion as  mortgagee  under  an  nnsatlsfled  mort- 
gage. *  ■  *  It  Is  Insisted,  however.  If 
the  conveyance  of  December  1,  18T7,  was 
In  fact  and  In  legal  effect  a  mortgage,  that 
by  taking  possession  under  the  same  Purs- 
low became  subject  to  all  of  the  liabilities  and 
disabilities  of  a  mortgagee  in  possession,  and 
that  neither  he  nor  those  claiming  under  him 
could  assume  a  dlfferoit  relation  with  respect 
to  the  mortgaged  premises.  In  other  words, 
it  is  broadly  contended  that  the  possession 
token  by  the  grantee  under  the  conveyance 
of  December  1,  1877,  could  not  ripen  into 
a  title  under  the  statute  of  llmitotions,  be- 
cause, that  instrument  being  merely  a  mort- 
gage, such  possession  was  not  adverse  to 
the  mortgagor.  We  do  not  dispute  the  gen- 
eral proposition  that,  where  one  takes  pos- 
session of  lands  undw  a  written  instmmai^ 
the  nature  of  that  possesion  is  ordinarily 
determined  by  the  character  of  the  Instm- 
ment,  nor  the  farther  pn^MMltlon  that  posses- 
sion by  a  mortgagee  of  the  mortgaged  premises 
Is  usually  not  advene,  bat  ccuttlstent  with 
the  rights  of  the  mortgagor.  •  •  •  These 
concessions,  however,  are  of  no  benefit  to 
the  appellant  on  the  stote  of  facta  disclosed 
by  the  present  record.  Tbe  diatingulshlns 
feature  of  this  case  Is  that  the  parties  did 
not  rq;anl  the  conveyance  of  December  1, 
1877,  as  a  mortgage,  and  Purslow  did  not 
alter  into  possession  as  mor^cagee,  but  as 
the  rightful  owner  of  the  fee,  of  which  tect 
Schlawlg  must  have  been  well  aware.  It  is 
donbtfbl,  to  say  the  least,  whether,  from 
tiie  face  of  that  conreiyance,  it  should  be 
construed  as  a  mortgage,  or  as  a  deed  which 
secured  the  grantor  the  rli^t  to  repurchase 
the  land  at  a  fixed  price  withto  a  specified 
time.  That  the  parties  did  not  intend  it 
to  operate  as  a  mortgage  is  made  manifest, 
we  think,  by  .the  oral  testimony,  by  the  dr- 
cumstances  which  attended  its  execuUm, 
and  by  the  subsequent  conduct  of  both  of 
the  parties  thereto.  Under  the  conveyance 
Purslow  took  possesslMi  on  December  1, 1878, 
and  for  more  than  10  years  thereaftw  he 
and  his  grantees  exercised  a  dmnlnlon  and 
control  over  the  property  which  would  hare 
convinced  any  one  who  was  not  wllfuilr 
unconscious  of  the  lOgnlflcance  of  their  acts 
that  they  claimed  to  be  tlw  ri^tful  ownen 
of  the  property,  and  that  they  wexe  hoIdinK 
It  discharged  from  the  \lm  of  tiie  allied 
mortage.  In  view  of  these  fticta  we  are 
constrained  to  decide  that  the  plea  of  the 
statue  of  limitations  was  fully  sustained  by 
the  proof,  and  that  the  bill  was  properly 
dismissed  on  that  ground.  In  our  judgment, 
the  record  discloses  more  than  10  years*^ 
adverse  possession  of  the  premises  in  con- 
troversy under  an  open,  notorious,  and  con- 
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tlnnoni  claim  of  ownerahlp,  which  U  snt- 
flcleot,  nnder  ttae  Iowa  atatote,  to  bar  Ow 
preaent  anlL**  1  Cjrc.  1094. 

Connael  for  appellant  call  our  attentloo  to 
aectloiia  4062  and  4039,  Rev.  8t  1887.  and  In- 
aiat  tl»t  those  proTialona  of  the  atatnte  aup* 
port  the  contention  that  there  coiUd  be  no 
adrerae  posBesalon  by  the  defendanta  In  this 
case.  The  aectlona  cited  are  aa  fbllowi: 

-Bee  4062.  An  action  to  redeem  a  mort- 
gage of  real  property,  with  or  without  an 
acCDimt  of  renta  and  proflta,  may  be  brought 
by  the  mortgagor  of  those  claiming  under 
blm,  against  the  mortgagee  in  posaenlon,  or 
tboae  claiming  nnder  blm,  nnleaa  be  or  they 
have  continuously  maintained  an  adrerse  poa- 
seaalon  of  the  mortg^;ed  premiaea  for  flVe 
yeara  after  breach  of  some  condition  of  tbe 
mor^iage."  . 

"Sec.  4039.  In  every  action  for  the  recovery 
of  real  property,  or  the  possession  thereof, 
a  person  establishing  a  legal  title  to  tbe  prop- 
erty la  presumed  to  have  been  possessed 
thereof  within  the  time  required  by  law, 
and  the  occupation  of  the  property  by  anoth- 
*  er  person  is  deemed  to  have  been  under 
and  In  subordination  to  the  legal  title,  unless 
It  appear  that  the  property  has  been  beld 
and  possessed  adversely  to  such  legal  title, 
for  five  yeara  before  the  commencement  of 
tbe  action." 

The  provisions  of  these  Bectlons  applicable 
to  appellanl^a  contention  amount  to  this: 
'niat  the  mortgagee,  as  such,  cannot  Initiate 
an  adverse  possession  until  after  breach  of 
some  condition  of  the  mortgage,  and  that  a 
person  seeking  to  redeem  must  commence 
his  action  before  the  full  period  of  Htc  years' 
adverse  possession  Is  completed.  Under  sec- 
tion 4039,  a  person  seeking  tbe  recovery  of 
real  property,  who  establishes  bis  legal  title 
thereto,  may  thereupon  rest  on  the  presump- 
tion which  the  law  raises,  that  be  who  holds 
tbe  legal  title  has  been,  during  the  same  time, 
In  the  possession  of  the  premises,  either  In 
person  or  through  his  tenant  or  agent.  Wha^ 
we  have  said  above  is,  we  think,  in  strict 
accord  and  harmony  with  these  provisions 
of  the  statute.  The  defendants  upon  their 
trial,  by  legal  and  competent  evidence,  over- 
came tbe  presumption  of  law  which  section 
4039  gives  to  a  plaintiff  In  such  case.  The 
forgoing  sections  must  also  be  read  In  the 
light  of  and  In  harmony  with  the  provisions 
of  sections  4036  and  4037,  which  are  as  fol- 
lows: 

"Sec.  4036.  No  action  for  tbe  recovery  of 
real  pri^wrty,  or  for  the  recovery  of  tbe  pos- 
session thereof,  can  be  maintained,  unless 
it  appear  that  the  plaintiff,  his  ancestor,  pred- 
ecessor or  grantor,  was  seised  or  possessed 
of  the  property  in  question  within  Ave  years 
before  the  commencement  of  tbe  action;  and 
this  section  Includes  possessory  rights  to 
lands  and  mining  clalma. 


"Sec  4037.  Mo  cause  of  action,  or  defense 
to  an  action,  arising  out  of  the  title  to  real 
property,  or  to  rents  or  proflta  out  of  the 
aame,  can  be  effectual  miless  it  an>earB  that 
the  person  prosecuting  tlie  action,  or  making 
tbe  defense,  or  under  whose  title  the  action 
is  prosecuted,  <a  tbe  defmae  la  made,  or  tbe 
ancestor,  predecessor,  or  grantor  of  such  per- 
son was  seised  or  possessed  of  the  premises 
In  question  within  five  years  before  the 
commencement  of  tbe  act  In  respect  to  which 
saeh  action  la  prosecuted  or  defense  made." 

Plaintiff's  cause  of  action  was  clearly  and 
undoubtedly  barred  by  the  provisions  of  tbe 
two  latter  aecttona.  The  bank  and  its  auc- 
cessors  had  been  in  the  actual,  exclusive, 
open,  and  adverse  posseraion  of  the  premises 
for  a  period  of  about  10  years  Immediately 
preceding  the  commencement  of  thla  action, 
and  this  possession,  the  nature  thereof,  and 
tbe  claim  of  right  nnder  which  It  was  Initi- 
ated and  maintained,  was  within  the  actual, 
personal  knowledge  of  tbe  plaintiff  and  her 
ancestor,  Mary  McQueen.  This  action  had 
therefore  been  barred  for  a  period  of  about 
five  yeara  at  the  time  It  was  instituted. 
Byan  v.  Woodin  (Idaho)  75  Pac.  261. 

Tbe  condualon  we  have  reached  aa  to  the 
application  of  tbe  bar  of  the  statute  of  lim- 
itation makes  It  wholly  nxme(»ssary  and  un- 
important f or  ns  to  consider  the  other  Ques- 
tions raised  In  the  case,  and  especially  the 
question  aa  to  whether  or  not  the  transac- 
tions narrated  amounted  to  a  transfer  of 
title  or  remained  in  law  a  mortgage  only. 
In  view,  bowevo-,  of  tbe  great  amount  of  la- 
bor and  research  that  tbe  reqiectlve  conn- 
s' have  evldoitly  Uvea  thla  cas^  and  the 
exhaustive  briefs  flled  on  the  various  branch- 
es thereof,  we  have  examined  very  carefully 
into  the  merlta  of  the  case  with  a  view  to 
determining  with  whom  the  equitt«  of  the 
caae  reat  We  are  of  the  nnanlmona  (pinion 
that  tbe  equities  of  this  caae  rest  with  the 
respondents.  The  bank  evidently  paid  a 
good  price  for  the  land  at  the  time  of  tbe 
tranaactlOD— aa  much  as  any  other  like  prem- 
ises similarly  situated  could  be  aold  for  at 
the  time.  The  transaction  waa  fair  and 
open,  and  the  grantor  waa  aatlafled  with  tbe 
terms  of  tbe  sale  and  the  price  received. 
After  many  yeara  of  flnctuation  in  values 
and  unc^tainty  aa  to  the  growth  of  tbe  dty, 
and  tbe  possiblUtlea  of  thla  land  becoming 
valuable  aa  city  inopwty,  and  large  expendl- 
turea  having  been  Ineurred  to  make  tbe  prop- 
erty aalable.  It  would  be  both  Inequitable 
and  unjust  at  this  late  date,  after  all  tbe  par^ 
ties  to  the  transactions  and  all  tbe  witneues 
but  one  ore  dead,  to  enforce  a  redempti<m 
of  the  pnqperty. 

The  Judgment  ia  affirmed,  with  costi.  In 
favor  of  the  reapondwta. 

STOOKSLAOBR,  a  J„  and  SUDLITAN, 

3^  concur. 
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SHERER  T.  RUBEDEW. 
(Supreme  Court  of  Idaho.   Dec.  5.  3905.) 

1.  Statdtb  or  FuuDs  —  Assuhption  or 
Debt  of  Anothbb. 

Where  D.  works  for  R.,  and  on  nttlement 
therefor  R.  agrees  to  pay  C  aod  S.,  to  whom  D. 
Is  indebted,  the  debt  thus  assumed  is  the  debt  of 
R.,  and  ia  not  within  the  statute  of  frauds. 

[Ed.  Note. — For  coses  in  point,  see  vol.  23, 
Gent  Dig.  Fraodfl,  Statate      H  27-2d.] 

2.  Novation— SnBsiiTDTioir  of  New  Debtob. 

In  aoch  case,  the  Indebtedness  of  U.  to  D. 
Is  liquidated  by  a  payment  to  C  and  S.^  and  tbe 
effect  of  the  agreement  la  a  sabstitution  of  a 

diEferent  payee. 

[Ed.  Note. — For  cases  In  point,  aee  tdI.  87, 
Cent.  Dig.  Novation,  S  S>] 

8-  Same— Evidence— SuvncnnoT. 

Evidence  examined,  and  held  sufficient  to 
eeteblish  a  novation  and  sustain  the  verdict  and 

judgment 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Latah  County; 
E.  C.  Steele,  Judge. 

Action  by  J.  W.  Sherer  against  George  A. 
Rubedew.  From  a  Judgment  tor  plalntlfr, 
defendant  appeals.  Affirmed. 

Stewart  S.  Denning,  for  appelant.  George 
G.  PIcftett,  for  respondenL 

AILSHIR,  J.  In  tbls  case  Judgment  was 
entered  for  plalntUF,  and  defendant  appealed 
therefrom,  and  from  an  order  denying  bU 
motion  for  a  new  trial. 

Tbe  appellant  contends  that  the  complaint 
does  Dot  state  facts  sufflclent  to  constitute  a 
cause  of  action,  that  the  evidence  was  not  suffi- 
cient to  justify  the  verdict  and  judgment,  and 
that  certain  of  tiie  court's  Instnictlous  were 
erroneous.  The  complaint  alleges  that,  dur- 
ing tbe  year  190S,  Collins  &  Sherer  sold  and 
delivered  to  one  Fred  L.  Dablgren  paints 
and  oils,  for  which  there  was  a  balance  of 
$60.03  due,  no  part  of  which  had  been  paid, 
and  that  Dahlgren  used  the  paints  and  oils 
BO  furnished  In  painting  the  dwelling  bouse 
of  the  defendant  Rubedew  In  Moscow,  Idaho. 
It  Is  further  alleged  that  Dablgren  had  en- 
tered Into  a  contract  with  tbe  defendant  by 
which  he  agreed  to  furnish  the  paints  and 
oils  and  paint  defendant's  dwelling  house 
for  tbe  sum  of  $100;  that  Dablgren  proceed- 
ed to,  and  did,  perform  tbe  work  agreed  up- 
on; that  the  defendant  paid  blm  tUe  sum  of 
$40  on  the  contract  price;  and  that  at  the 
time  of  making  such- payment  the  defendant 
promised  and  agreed  with  Dablgren  to  pay 
the  remaining  sum  of  $60  to  Collins  &  Sherer 
for  the  paints  and  oils  for  which  Dablgren 
was  Indebted.  PlaintlfiF  alleges  that  Collins 
ft  Sherer  assigned  tbe  claim  to  the  plain- 
tiff, and  that  thereafter  the  defeqdant  per- 
sonally acknowledged  to  the  plaintiff  that  he 
had  retained  the  snm  of  $60  dne  Dahlgren 


for  the  paints  and  oils,  and  thereupon  prom- 
ised and  agreed  to  pay  plaintiff  such  sum. 
We  think  the  complaint  clearly  states  a 
cause  of  action  against  the  defendant 

Defendant  answered  this  complaint  by 
denying  the  principal  allegations  thereof. 
At  tbe  trial,  however,  the  case  resolved  Itself 
Into  practically  only  one  issue.  Rubedew 
admitted  that  he  entered  Into  the  contract 
with  Dahlgren  whereby  Dablgren  was  to 
furnish  the  material  and  paint  the  bouse  for 
$100,  and  that  be  thereafter  paid  Dablgren 
the  sum  of  $40  on  tbe  contract.  He  also 
admits  that  be  agreed  with  the  plaintiff  that 
be  would  pay  bim  $60  as  soon  as  tbe  painting 
contract  was  completed.  It  seems  that  one 
door  lacked  a  coat  of  vamlsh  and  a  small 
place  on  one  side  of  the  bouse  was  lacking 
a  coat  of  paint  Defendant  claims  that  un- 
der the  contract  no  part  of  the  contract  price 
was  payable  until  tbe  work  was  completed, 
and  that  be  was  withholding  payment  until 
tbe  completion  of  the  contract  Plaintiff 
produced  Dablgren  as  a  witness,  and  he 
admitted  that  there  was  a  small  amount  of 
work  to  be  done  on  tbe  contract;  but  be  also 
testified  that  be  had  on  different  occasions 
offered  to  complete  the  work,  and  at  one 
time  was  on  his  way  to  defendant's  bouse 
to  complete  the  work,  aud  that  defendant 
repeatedly  refused  to  allow  him  to  go  upon 
defendant's  premises  or  perform  any  work 
on  the  house,  and  that  on  the  occasion  when 
Dablgren  had  started  to  complete  the  work 
Rubedew  told  him  If  be  came  on  the  place 
he  would  kick  him  off,  and  this  latter  state- 
ment is  practically  admitted  by  Rubedew. 
He,  however.  Justifies  the  statement  by  say- 
ing that  Dahlgren  was  Intoxicated,  and  for 
that  reason  he  would  not  have  blm  on  his 
place.  The  case  reduced  itself  on  tbe  trial 
to  tbe  Issue  as  to  whether  or  not  the  defendant 
bad  prevented  Dahlgren  from  completing  the 
contract  On  this  phase  of  the  case  the  evi- 
dence was  conflicting.  The  court  correctly 
Instructed  the  jury  as  to  the  law  of  the  case, 
and  tbe  Jury  found  against  the  defendant  on 
all  the  Issues.  There  was  sufficient  evidence 
to  justly  them  In  so  doing. 

This  is  a  case  where,  the  defendant  being 
Indebted  to  Dablgren  and  Dablgren  Indebted 
to  Collins  ft  Sherer,  defendant,  at  Dablgren's 
request,  promised  and  agreed  to  pay  bis  (de- 
fendant's) debt  to  Collins  ft  Sherer.  Such 
an  agreement  is  not  within  the  statute  of 
frauds,  and  Is  not  required  to  be  In  writing. 
Section  6010,  Rev.  St  18S7;  Casey  v.  Miller, 
3  Idaho  (Hash.)  507,  32  Pac.  195;  Smith  v. 
Caldwell,  6  Idaho,  436,  55  Pac.  1065. 

Judgment  Is  affirmed,  with  costs  In  faver 
of  respondent. 

SniiUVAN,  J.,  concnn. 
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PACIFIC  STATES  SAYINGS.  LOAM  A 
BUILDING  CO.  V.  DUBOIS  et  al. 

(Snpwne  Court  of  IcIaJio,  Aug.  14.  1906.  On 
Rdwaring,  Dec  2S,  1006.) 

1.  OIechanics'   Liens  —  MoBTGxaK  —  Pbiob- 

nriES-^  UDOHENT. 

In  adjosting  the  righu  of  lienholderB,  Dn< 
der  the  proTisions  of  section  5  and  other  sec- 
tions of  an  act  to  secure  lieni  for  mechanics 
and  others,  approved  February  7,  1899  (Sess. 
Laws  1880,  p.  148),  where  the  erection  or  con- 
atntction  of  building  was  not  let  to  any  <Hie, 
bnt  the  owner  employed  men  to  furnish  rock 
and  do  the  rockworb,  and  employed  others  to 
furnish  the  brick,  and  others  to  lay  them, 
others  to  furnish  other  materials,  others  to 
fnrnish  and  do  the  plumbing,  and  others  to  do 
the  carpenter  work,  etc.,  the  conrt.  In  the  Judg- 
ment, must  declare  the  rank  or  class  of  liens 
in  accordance  with  the  provisions  of  section 
11  (page  149)  of  said  act,  and,  where  a  mort- 
gage lien  attached  prior  to  the  time  that  either 
or  any  of  such  lien  claimants  commenced  work 
or  commenced  to  furnish  material,  the  lien  of 
such  mortgage  Is  prior  to  the  liens  of  Qw  last- 
mentioned  laborers  m  matoiahnen. 

2.  Same. 

^  TbejwoTisims  of  KCtl<m  11  of  said  act 
{Laws  1899,  p.  1^,  i^ply  to  eases  in  which 
there  are  no  interrenlng  mortage  liens.  Where 
mortgage  liens  are  involved  in  the  foreclosure 
of  mechanics*  and  materialmen's  Hens,  the 
time  or  the  date  when  the  building  was  com- 
menced, or  the  laborer  b^an  work,  or  the 
materialmen  commenced  to  furnish  material, 
must  be  taken  into  consideration  in  determining 
the  priority  of  such  liens  over  the  mortgage 
liens. 

Ailshie,  X,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ada  County; 
Geo.  H.  Stewart,  Judge. 

Action  by  A.  J.  Turley  and  others  against 
J.  K.  Dnbois.  From  the  judgment,  the  Pacif- 
ic States  Sarlnga,  Loan  &  Building  Company 
appeals.  Reversed. 

Alfred  A.  Fraser,  for  appellant  Qnarles  A 
Pritchard,  Wyman  ft  Wyman,  Johnson  & 
jobnson,  Davidson  ft  Stontemeyer,  Oustave 
Kroeger,  J.  T.  Morgan,  B.  L.  Blewltt;  Henry 
Jabnaon,  Neal  ft  Klnyon,  Gharlea  F.  KoeHadu 
Silaa  W.  Moody,  Bawley,  Puckett  ft  Hawley, 
and  Hugh  B.  McElroy,  tor  reqKmdenta. 

SULLIVAN,  X  This  actlfm  was  oonunen- 
ced  by  A.  J.  TnrlQy  and  others  to  ftoreclose 
certain  mechanics*  and  biborers'  Hens  against 
the  property  of  the  respondent  Dubois.  The 
appellant  corporation,  amoi^  a  nmabw  of 
others,  was  made  a  party  defendant  During 
the  progress  of  the  case  the  court  made  an 
<nder  changing  the  parties  In  said  acUon,  so 
that  thereafter  all  further  proceedings  In 
said  action  were  entitled  "Pacific  States  Sav- 
iDgs,  Loan  ft  Building  Company,  Appellant  r. 
Jease  K.  Dubois."  and  ctftain  other  parties, 
as  dtfendants.  The  appellant  company  was 
the  owner  and  holdw  of  two  mortgagee  jipoa 
the  pnqperty  Involved  in  tbia  case— one  for 
ttw  snm  of  |2(M>0a  which  was  filed  for  record 
In  the  proper  recorder's  office  on  the  23d  day 
of  January,  1904;  and  the  other  tor  fiaOOO^ 
whldi  was  filed  tor  record  In  the  pnqw  re- 
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c<»der'B  office  on  tiie  18th  day  oi  June,  1904, 
which  mortgages  were  executed  by  said  Dn- 
boUi  uid  his  wife  to  the  said  appellant  cor- 
poration to  secure  the  payment  of  said  sums. 
The  court,  after  hearing  the  evidence,  held  as 
a  matter  of  law  that  the  11^  of  all  laborers, 
materialmen  or  contractors  relate  back  to  the 
time  of  tiie  commoicement  of  the  building. 
Irrespective  of  the  question  as  to  whether  the 
work  waa  done,  the  material  furnished,  or  the 
contract  «itared  into  prior  or  sabsequent  to 
the  time  that  the  mortg^es  of  the  appellant 
corporation  were  filed  for  record.  From  the 
judgment  of  the  court  declaring  that  said 
lloiB  were  prior  to  the  mortgage  liou  of  the 
appellant,  this  aiv>eal  was  taken. 

In  this  case  the  contract  to  erect  said 
building  was  not  let  to  any  one,  bat  the 
owner  onployed  men  to  furnish  and  do  the 
roekwork,  employed  others  to  famish  the 
brl^  otiiers  to  famish  other  matulal, 
others  to  fnmlsh  and  do  the  plumbing, 
etc,  and  others  to  do  tiie  carpenta  work, 
etc.  Several  errors  are  assigned,  some  of 
which  go  to  the  snfflciency  of  certain  of  the 
lioia  filed,  bat  the  main  question  is  whether  or 
not  the  claim  of  liens  of  persons  performing 
labor  upon  or  furnishing  materials  for  the  con- 
struction of  the  building  on  the  preanises  re- 
fttred  to  In  the  cranplatot  relates  in  each  case 
back  to  the  time  of  tiie  cmnmencement  of  said 
balldlUR  OT  wbethor  the  lien  attaches  in  to- 
vor  of  Bocfa  parties  from  the  date  on  whidi 
the  labor  was  commenced  to  be  portormed, 
or  the  material  waa  commenced  'to  be  tar- 
nished. It  Is  conceded  that  If  all  of  said 
Hens  relate  back  to  the  time  of  the  com- 
menoanait  of  the  boildtag,  Irrespective  of 
the  time  when  the  labor  was  commenced 
to  be  performed  or  the  material  was  com- 
menced to  be  furnished,  then  the  Jndgmoit 
should  be  aflOrmed  as  to  tiiat  question,  and 
if  no't  aald  Judgment  should  be  reversed. 
That  qaestlon  Involves  a  oonstmcUon  of  the 
stotntes  of  this  state  relating  to  mechanics' 
Uens,  and  particularly  involves  the  construc- 
tion of  section  5  of  the  mechanical  Hen  law, 
found  at  page  14S  of  the  Session  Laws  of 
1899,  which  section  is  as  tollowa:  "The  liens 
provided  for  In  this  chapter  are  preferred 
to  any  lien,  mortgage  or  other  incumbrance, 
which  may  have  atteched  aubsequrat  to  the 
time  when  the  building,  improvement,  or 
structure  was  commenced,  work  done,  or 
materials  wore  commenced  to  be  furnished; 
also  to  any  Hen,  mortgage  or  other  incnm- 
brance  of  which  the  llenholdor  had  no  notice, 
and  was  unrecorded  at  the  time  the  building, 
Improvement  or  stmcture  was  commenced, 
work  done,  or  materials  were  commenced 
to  be  furnished." 

Counsel  for  respondents  contend  tiiat  under 
the  provisions  of  said  act  the  Hen  of  laborers 
and  materialmen  in  all  cases,  regardless  of 
when  they  performed  the  labor  or  furnished 
the  material,  atteched  from  the  time  of  the 
commencemoit  of  the  erection  of  the  bnild* 
ing,  regardless  of  whether  the  alruulute  was 
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erected  nnder  an  original  contractor  or  by  the 
owner  of  the  premises;  and  It  Is  conceded 
by  connael  for  appellant  that  If  all  of  said 
Hens  relate  back  to  the  time  of  the  commence- 
ment of  the  building,  IrrespectlTe  of  the  time 
when  the  labor  was  commenced  to  be  per- 
formed or  the  material  began  to  be  furnished, 
the  Judgment  should  be  affirmed  on  that  qnea- 
tlon.  It  Is  conceded  that  the  work  done 
some  of  the  Hen  claimants,  and  the  material 
furulabed  by  some  of  the  materialmen,  was 
commenced  to  be  done  and  furnished  sub- 
sequent to  the  recording  of  the  mortgagee 
above  referred  to;  and  It  Is  contended  by  ap- 
pellant that  under  the  provisions  of  said 
section  5  above  quoted  all  such  liens  are  sub- 
sequent to  the  mortgagee.  We  will  proceed 
and  analyze  the  first  half  of  section  6,  and 
divide  It  into  sentences,  which  sentences  we 
think  will  clearly  show  the  Intent  of  the 
Legislature  in  enacting  It:  (1)  "The  liens 
provided  for  in  this  chapter  are  preferred  to 
any  liens,  mwtgages  or  other  incumbrances 
which  may  have  attached  subsequent  to  the 
time  when  the  building,  Improvement  or 
structure  was  commenced."  Thia  would  In- 
clude all  liens  ttiat  ten  ttittfled  to  date  from 
the  commeDcemoQt  of  the  conatmctlon  of  a 
building,  Improvement,  or  structure  of  any 
Und.  All  of  aaid  liens  are  referred  to  any 
mortgage  given  subsequent  to  the  commence- 
ment of  such  building,  etc  (2)  "The  liens 
provided  for  In  this  chapter  are  preferred  to 
any  lioi,  mortgage  or  other  Incnmbrance 
which  may  have  attached  subsequent  to  the 
time  when  the  work  was  commenced  to  be 
dona**  That  provision  prefers  all  liens  for 
work  or  labor,  which  woik  or  labor  was 
begun  prior  to  the  flling  of  a  mortgage,  but 
begun  after  the  commeicement  of  the  erec- 
tion of  Qie  building,  etc.,  by  a  pwson  or  per- 
sons not  theretofore  connected  with  the  con- 
stroctltm  ot  the  building,  and  entitled  to  a 
separate  and  distinct  lien  from  those  who 
commenced  the  building.  (8)  '"The  liens  pro- 
vided for  in  this  chapter  are  {Hreferred  to  any 
Hen,  mortgage  or  other  Incumbrance  which 
may  have  attached  subsequent  to  the  time 
when  the  materials  were  commenced  to  be 
furnished."  That  provision  prefers  all  Hens 
for  material,  which  material  was  com- 
menced to  be  furnished  prior  to  the  recording 
of  a  mortgage,  and  which  was  commenced  to 
be  furnished  some  time  after  the  commence- 
ment of  the  building,  etc.  Separating  said 
section  Into  dtaUnct  sentences  as  above,  it 
seems  clear  to  me  that,  when  mortgages  and 
other  liens  are  Involved  In  the  foreclosure  of 
mechanics'  and  materialmen's  Hens,  the  time 
or  date  when  the  building  was  commenced, 
or  the  laborer  begun  to  work,  or  the  material- 
man commenced  to  furnish  the  material,  must 
be  taken  Into  consideration  in  determining  the 
priority  of  such  liens  over  such  mortgage  lien. 
AU  Hens  for  labor  commenced  and  materials 
commenced  to  be  furnished  prior  to  recording 


said  mortgages  are  prior  and  superior  Hens 
to  said  mortgages,  and  the  liens  of  all  labor- 
ers for  labor  commenced,  and  materialmen  for 
material  commenced  to  be  furnished,  sub- 
sequent to  the  recording  of  said  mortgages, 
are  subordinate  to  said  mortgages,  when  such 
work  is  done  and  matorial  fivnlshed  by 
persons  not  theretofore  connected  with  tiie 
construction  of  the  building.  If  that  were 
not  intended,  why  did  not  the  Leglalatnre 
simply  say  that  all  Hens  for  labor  and  materi- 
al furnished  In  the  erection  or  construction 
or  repair  or  <ABnge  of  a  building  took  effect 
from  the  commencement  of  the  constructlou 
of  such  building  or  of  sncb  repair  or  change? 
It  is  clear  to  me  that  the  Legislature  Intended 
to  make  all  liens  for  work  coDunttced  and 
material  commenced  to  be  furnished  after 
the  recording  of  a  mortgage  subsequent  and 
Infwlw  thereto,  espedally  wboi  such  work 
Is  done  and  materials  fumlahed  by  persons 
who  bad  no  connection  with  the  erection 
of  the  building  uniil  after  the  reowdUig  <tf 
the  mortgages. 

The  medtuinic's  and  labwer's  lien  law 
containing  said  section  5  was  enacted  In 
1888,  and  approved  February  27tb  of  that 
year.  Laws  1888,  p.  SI*  We  flnt  find  said 
section  in  the  Session  Laws  of  1881  (section 
819,  Code  dv.  Proc.).  That  section  was  evi- 
dently copied  from  the  laws  of  the  state  of 
California,  as  section  1186,  Code  Civ.  Proc. 
of  that  state  is  identically  the  samft  We 
first  find  it  In  the  laws  of  California  In 
1872.  The  state  of  Washington  borrowed 
that  section  from  Gallfomla  the  same  as 
Idaho.  Each  section  lias  a  caption  or  index 
preceding  it  as  enacted  In  our  law  of  1883, 
and  those  are  identically  the  same  as  we 
find  In  the  lien  laws  of  Washington.  This 
would  indicate  that  said  captions  and  sec- 
tions were  taken,  many  of  them,  literally, 
from  the  Washington  law.  We  find  a  few 
slight  changes  in  some  of  the  sections,  and 
a  new  section  or  two  added  not  contained  in 
the  Washington  law.  For  the  Washingtoa 
meclianlc's  Hen  law,  see  Hill's  Ann.  St.  & 
Codes  1891,  S  1663  et  seq.  Section  1194  of 
the  Oallfomla  law  provides  that  in  every 
case  where  dlfFerent  Hens  are  asserted  against 
the  same  property  the  court,  In  its  judgment, 
must  declare  the  rank  of  each  lien,  which 
shall  be  In  the  following  ordef:  (1)  All 
persons  performing  manual  labor  in,  on,  or 
about  the  same.  (2)  Persons  furnishing  ma- 
terials. (3)  Subcontractors.  (4)  Original 
contractors.  Section  11  (page  149)  of  the 
Idaho  act  provides  snbstantially  the  same 
as  section  1194  of  the  California  law,  and 
Section  1673  of  the  Washington  law  Is  to 
the  same  effect,  except  that  It  places  labor- 
ers and  materialmen  on  the  aame  footing. 
The  provisions  of  those  sections  apply  when 
there  are  no  mortgage  liens  intervening  be- 
tween the  mechanics*  and  laborers*  U«ia» 
and  were  not  Intmded  to  Interfere  with  mort- 
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gas*  Ums  Oat  bad  attached  prior  to  the 
lien  claimant  commencing  to  perform  the 
later  or  tlie  materialman  commendiv  to 
fmnUlh  ttw  materiaL  We  tarn  to  California 
to  ascertain  If  the  Snprane  Oonrt  of  that 
state  baa  construed  tin  iffOTtslona  of  said 
•ectlon  1186  of  tlw  Oallfomla  etatutea.  In 
Preston  Smora  Lodge.  38  Ctal.  116,  the 
oonrt  say:  "These  provisions  of  the  law  hav- 
ing thai  fixed  the  rights  of  the  statutory 
llenholdov  Inter  sese,  the  act  further  pro- 
vides In  snbstances  that  such  liens  shall  be 
preferred  to  that  of  any  mortgage  snbse- 
qnently  attaching  npon  the  premises,  or  snb- 
sequently  recorded.  It  contains,  however,  no 
provision  aatborlztng,  under  any  circum- 
stances, the  displacement  or  disturbance  of 
a  mortgage  Hen  once  attached,  nor  Its  post- 
ponement to  any  Hen  arising  at  a  subse- 
quent time;  nor  does  It  contmplate  that  the 
mortgagor  and  materialman,  or  laborer,  may, 
aa  the  result  of  a  contract  made  between 
themselves,  without  consulting  the  mortgagee. 
Improve  the  latter  ont  of  such  absolute  prior 
Hen  npon  the  premises  as  he  may  have  there- 
tofore lawfully  obtained.  *  *  *  As  It  Is 
conceded  that  the  respondents  Scott,  Zelian, 
Ford,  and  Fitzgerald  only  commenced  work 
on  the  praises  long  after  (Scott,  the  earll* 
est  of  them,  fully  one  month  after)  the  mort- 
gage was  recorded,  the  court  below  erred 
la  preferring  their  liens  to  that  of  the  mort- 
gage." This  decision  was  rendered  In  1870, 
and  aald  section  1186  was  amended  In  phrase- 
ology in  1872;  bnt  its  eftect  is  the  same 
on  the  point  under  consideration  as  the  law 
of  1868,  nnder  which  said  decision  was  ren- 
dered. In  Crowell  v.  Gllmore,  18  Oal.  870. 
it  was  held,  under  the  mechanics'  Hen  law  of 
1866,  that  the  mechanic  making  the  first 
contract  or  first  commencing  work  on  a  build- 
ing bad  no  priority  over  others  commencing 
work  subsequently,  and  that  said  law  placed 
all  Hen  claimants  on  an  equality.  In  that 
case  It  was  held  that  the  rule  of  equity  there 
stated  would  not  apply,  if  some  of  the  me- 
cbanlcs  began  work  before  a  mortgage  was 
encuted  Iff  the  owner  of  the  property  there- 
on, and  some  afterward;  that  In  such  case 
the  first  llenbolder  ^onld  have  priority  over 
tbe  mortgagee,  wblle  the  latter  would  not 
As  touching  upon  tbe  question  under  con- 
sideration, see  Root  T.  Bryant  S7  CaL  48. 
Tbe  court  held  In  that  ease  that  the  Hen  of 
tbe  mortgage  was  eupralor  to  the  Hen  claimed 
by  plaintiffs,  unless  the  plaintiffs,  at  the 
time  they  performed  the  labor  or  commenced 
to  fnmlab  tbe  materials^  bad  no  notice 
of  tbe  ezlstaKe  of  tiie  tben  tmrecorded 
mortgage*  and  dtea  aald  section  1186  of  the 
Code  of  CItU  ProcedureL  It  la  held  by  the 
Gallfamla  conrta  fbat  lleos  for  furnishing 
materials  or  work  and  labor  relate  to  tbe 
tUne  of  beginning  to  tnmlsb  tbe  material  or 
oommendng  tbe  work.  In  Pacific  Mutual 
It.  "L  Ok  r,  FUber,  106  GaL  224,  89  Faa 


TSa  it  la  bekl  tbat  tb»  Hen  tor  fnmlshbig 
matnlalB  relates  to  tbe  date  of  beginning  to 
fumlsb  them,  and  includes  all  tbe  materials 
thereafter  furnished  for  the  building,  and 
tbat  socb  Hen  has  priority  over  a  mortgage 
after  tbe  date  of  tbe  commouiemmt  to  fur- 
nish tbe  materialt  and  It  la  tiiere  stated  that 
**tor  tbe  purpose  of  constmcUng  tiie  building 
the  owner  may  voter  Into  dlffwent  original 
comtracto  for  tbe  dlffercsit  d^partmente  of 
work  loTolved  tberdn  (aa  was  done  In  tbe  case 
at  bar).  If  be  sboald  enter  Into  a  contract  with 
one  peraon  for  the  construction  of  the  building 
In  all  Its  parts,  except  tbe  painting,  and  be 
afterward  entwed  into  a  contract  with  another 
person  to  do  the  painting  of  tbe  building,  each 
of  these  individuals  would  be  an  original 
contractor,  within  the  meaning  of  the  stat- 
ute ;  and  it  would  be  immaterial  whether  the 
latter  contract  was  entered  Into  prior  to  the 
completion  of  tbe  former  one.  If  the  owner 
did  not  enter  Into  the  latter  contract  until 
after  the  completion  of  the  former  contract, 
it  could  not  be  claimed  that  a  lien  to  be  filed 
therefor  would  In  any  respect  depend  npon 
the  completion  of  the  bnildlng."  When  a 
building  is  constructed  by  several  persons 
under  dicrerent  contracts,  as  when  A.  digs 
the  cellar  and  does  the  stonework  thereof,  and 
puts  in  tbe  foundation,  and  B.  then  does  tbe 
carpenter  work  and  fumlBbes  tbe  wood  mate- 
rial, and  CX  furnishes  and  does  the  plumbing, 
and  D.  furnishes  the  paint  and  does  the 
painting,  all  of  which  work  is  done  under 
the  supervision  of  tbe  owner,  and  under  dis- 
tinct and  separate  contracts,  D.'s  Hen  would 
not  relate  back  to  the  commencement  of  the 
cellar  and  stonework  by  A.,  provided  that 
prior  to  D.  commencing  the  work  done  by 
him  the  owner  had  placed  a  mortgage  on 
such  premises,  and  D.  bad  notice  thereof. 
Now,  if  A.  had  the  contract  to  complete  said 
building,  and  employed  men  to  do  so,  fall 
lien  therefor  wonld  date  from  the  commence- 
ment of  the  building,  and  would  have  been 
prior  to  any  mortgage  executed  subsequent 
to  the  commencement  of  the  building.  In  a 
case  like  the  one  at  bar  it  is  apparent  that 
the  Hen  Is  not  prior  to  those  mortgages  which 
were  recorded  prior  to  the  commencemeat 
of  the  work  for  which  the  lien  is  filed. 

If  the  contention  of  counsel  for  respondent 
was  sustained,  we  would  have  this  condition 
of  things.  Supposing  Dubois  bad  let  the  con- 
tract for  digging  and  walling  the  cellar  and 
completing  the  fonndation  for  the  building, 
and,  when  that  was  done,  he  was  not  able 
to  pay  tbe  contractor  for  doing  that  part  of 
the  work,  and  tbe  contractor  thereupon  pro- 
posed to  tbe  owner  that  be  give  him  a  mort- 
gage on  the  premises  for  tbe  contract  price 
of  the  work  done,  as  he  would  prefer  that 
to  a  mechanics*  lien,  and  Dubois  thereupon 
executed  a  mortgage  to  the  contractor  for 
the  amount  due  him,  and  we  will  say  that 
on  the  next  day  after  the  executlcHi  and  re- 
cordlnr  of  such  mortgage  tbe  owner  purcbas- 
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ed  material  and  employed  workmen  to  com- 
plete the  building,  and  they  proceed  Imme- 
diately to  do  BO,  and  thereafter  said  Hen 
dalmanta  file  tbeir  liens  for  labor  and  ma- 
terial ;  under  that  state  of  facts,  to  hold  that 
such  liens  would  be  prior  to  the  mortgage 
of  the  contractor  who  commenced  the  build- 
ing and  took  a  mortgage  thereon  for  the 
amount  due  him  for  the  materials  furnished 
and  the  labor  done  thereon  would  not  be  Just 
to  the  mortgagee.  In  the  case  before  us  It 
Is  more  than  probable  that  the  greater  por- 
tion of  the  money  realized  on  said  two  mort- 
gages was  paid  for  labor  and  matwlal  done 
and  used  In  the  construction  of  said  build- 
ing, and,  If  that  be  true,  the  mortgagees  ought 
certainly  to  stand  in  the  shoes  of  those  who 
did  such  work  and  furnished  such  material, 
u  alt  subsequent  Hen  claimants  bad  notice 
of  tbe  mortgages  before  tbey  commenced 
work  or  commenced  to  furnish  materials.  In 
the  case  at  bar  the  owner  let  various  con- 
tracts for  the  construction  of  the  building 
under  consideration,  but  the  greater  portion 
of  the  building,  so  far  as  constructed,  was 
done  by  days'  works,  except  the  plumbing, 
and  perhaps  a  few  otlier  parts  of  the  work. 
Each  of  the  parties,  except  those  who  were 
paid,  who  furnished  materials  or  performed 
work,  filed  a  claim  of  lien  on  his  own  behalf, 
and  we  think  it  clear  that,  If  no  mortgage 
had  intervened,  each  of  said  parties,  under 
the  law,  are  placed  on  an  equal  footing. 
But,  as  two  mortgages  Intervened,  they  must 
be  considered  as  prior  Hens  to  such  subse- 
quent laborers*  and  materialmen's  Hens.  In 
the  case  of  Home  Saving  &  Loan  Ass'n  v. 
Burton,  S6  Pac.  910,  the  Sapreme  Court  of 
tbe  state  of  Washln^n,  In  a  case  very  much 
like  the  one  at  bar,  constraed  the  provi- 
sions of  section  1666.  Hill's  Ann.  St  &  Codes 
Wash.  1891,  which  section  Is  tbe  same  as  sec- 
tion 6  of  the  act  under  consideration,  and 
■aid:  "Tbe  language  of  this  section  is  so 
clear  and  unequivocal  that  there  Is  no  neces- 
sity of  resorting  to  any  rule  of  construction 
to  determine  its  meaning.  When  the  Legis- 
lature said  that  the  Hens  for  which  provision 
Is  made  were  preferred  to  any  lien,  mortgage, 
or  other  Incumbrance  of  which  the  Uenholder 
had  no  notice,  and  was  unrecorded,  they  also, 
in  effect,  said  that  such  Hens  are  not  prefer- 
red to  mortgages  of  which  the  llenholder 
had  notice,  or  were  recorded  at  the  time  the 
Hen  arose."  It  will  be  thus  seen  that  the  two 
states  that  have  statutes  Indentlcal  with  our 
section  5  have  construed  said  section,  and  we 
are  Inclined  to  follow  the  construction  pla- 
ced upon  it  by  the  courts  of  those  states. 
But  It  la  suggested  that,  in  case  of  a  mort- 
gage lien  intervening  between  prior  and  sub- 
sequent meclianlcs'  lims,  injustice  will  In  some 
way  be  done  to  the  bolder  of  the  subsequent 
Ilois.  It  is  sufficient  to  say  that  such  llen- 
botdws  have  no  rights  other  than  such  as 
tbe  statute  gives,  and,  If  the  liens  as  giv- 
en sr»  rendered  less  Taluable  because  of 


tbe  mortgage  Intervening,  they  cannot  com 
plain,  because  they  took  their  liens  subject 
to  such  contingencies,  and  subject  to  those 
provisions  of  said  law.  As  to  tbe  Ume  when 
materlalmens'  Hens  attach,  see  Meduinlcs' 
Mill  Lumber  Company  v.  Denny  Hotel 
(Wash.)  32  Pac.  1073.  Counsel  for  respond- 
ents have  cited  cases  from  Montana,  Min- 
nesota, Texas,  and  Iowa  In  support  of  their 
contention.  Those  decisions  are  not  In  point 
for  the  reason  that  tike  lien  laws  of  those 
states  are  not  the  same  as  our  own. 

It  Is  contended  by  counsel  for  appellant 
that  tbe  court  erred  In  finding  tiiat  tbe  de- 
fendants Kromer  and  Ferguson,  or  the  Boise 
Light  Company,  are  entitled  to  a  llen-against 
the  premises  in  controversy,  for  the  reason 
that  their  claims  of  lien  fall  to  show  by  di- 
rect and  unequivocal  averment  any  name  o^ 
tbe  person  by  whom  each  of  said  clalmanta 
was  employed,  or  to  whom  they  each  fur- 
nished materials.  We  have  examined  said 
claims  of  lien,  and  find  that  they  each  suli- 
stantially  comply  with  the  requirements  of 
the  law  and  are  sufficient  We,  therefore, 
conclude  that  the  judgment  of  the  court  lie- 
low  must  be  reversed,  and  the  cause  remand- 
ed, with  Instructions  to  enter  judgment  In 
accordance  with  the  views  expressed  herein. 
Costs  of  this  appeal  are  awarded  to  tbft  ap- 
pellant 

STOCKSLAOBR,  C  J.,  concurs. 

AILSHIB,  J.  (dissenting.  The  provisions 
of  tbe  lien  law  under  consideration  are,  It 
seems  to  me,  too  plain  and  clear  to  re- 
quire any  construction,  but  the  view  tak«n 
of  them  tqr  my  associates  Is  so  diametrically 
opposed  to  what  I  conceive  to  be  the  plain 
and  simple  meaning  of  tbe  BngUata  language 
In  which  these  statutes  are  expressed  that  1 
find  myself  poring  over  them  to  find  tilie 
meaning  my  Brothers  give  them.  The  first 
territorial  L^lslature,  in  1864,  enacted  a 
Hen  law,  and  nearly  every  succeeding  Legis- 
lature from  that  time  until  the  1881  session 
either  amended  the  law  as  It  then  existed,  or 
repealed  the  entire  law  and  enacted  a  new 
and  difiFerent  one  In  Its  stead.  At  the  1881 
session  a  new  Hen  law  *was  enacted,  some  of 
the  sections  of  which  were  similar  to  pro- 
visions then  found  in  tbe  Cailfomla  lien 
laws,  whUe  other  provisions  were  entirely 
different  from  the  California  law,  and  were 
evidently  taken  from  the  laws  of  other  states. 
Taken,  therefore,  as  a  whole.  It  cannot 
be  truly  said  that  the  Hen  law  of  1881  was 
copied  from  the  Gallfornla  statute.  Section 
818  of  the  Code  of  Civil  Procedure  of  that 
session,  however,  was  practically  the  same 
as  section  3  of  the  Hen  law  of  California, 
as  approved  March  30,  1868  (St  1867-68,  p. 
588,  c.  448),  and  which  was  subsequently 
adopted  as  section  1186  of  DeMlng's  Code  of 
Civil  Procedure.  And.  Indeed,  tills  same 
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secflon  vu  then,  and  Is  still,  to  be  ftnind  In 
BobBtance  in  the  lien  laws  of  many  states  of 
the  union.  The  Idaho  Legislature  continued 
to  amend  the  act  of  1881  from  time  to  time 
until  1883.  when  the  entire  lien  law  which 
was  then  embodied  in  title  4  of  part  8  <tf  the 
Code  of  CItU  Procedure  of  1887,  was  repeal- 
ed, and  tbe  new  law  was  enacted  and  ap- 
proved February  27th  of  tbat  year.  Seas. 
Laws  1883,  p.  48.  By  the  act  of  1893  tbe 
entire  tiieory  (HC  our  lien  law  was  changed, 
and  under  It  a  subcontractor,  laborer,  or 
materialman  might  have  an  absolute  Hen 
direct  upon  tbe  property,  Irrespecttve  of  tbe 
status  of  the  original  contractor,  or  the 
amount  which  might  be  due  him  on  tbe  con- 
tract. On  the  other  band,  tbe  old  Hen  law, 
as  found  In  tbe  1887  statutes,  made  the  lien 
of  subcontractors,  materialmen,  and  laborers 
dependent  entirely  upon  the  original  con- 
tractor's status,  and,  If  be  bad  no  lien,  then 
tbe  subcontractor,  materialman,  or  laborer 
had  no  Hen.  and,  if  he  did,  their  lien  only 
extended  to  **tbe  amount  then  or  thereafter 
due  such  contractor  from  such  owner  or  per- 
son employing  him  under  the  contract"  By 
the  act  of  1883  our  Legislature  changed  from 
what  Is  sometimes  called  the  "New  York 
Uen  system"  to  that  frequently  designated  as 
the  "PeunsylTsnla  system,"  as  discussed  In 
Jones  on  Liens,  S  1280,  and  Boisot  on  Me- 
chanics* Llena.  i  225  et  seq.  It  should  there- 
fore be  borne  In  mind,  when  examining  Cali- 
fornia cases,  that  those  decisions  were  an- 
nounced upon  Hen  statutes  following  the 
New  York  system,  and  the  discussions  of 
tbe  statutes  therein  contained  rest  upon  that 
theory  of  the  law.  It  Is  true  that  section 
5  (page  01)  of  the  act  of  1893  is  also  found 
in  the  California  statute,  and  has  frequently 
been  referred  to  by  the  courts  of  that  state; 
but  the  Tiews  of  the  court  upon  that  section 
have  but  little  weight  in  construing  our 
statute,  when  it  is  remembered  tbat  the  gen- 
eral theory  and  trend  of  tbe  other  provisions 
of  tbeir  statute  have  differed  so  widely  from 
ours.  My  examination,  however,  of  the 
Gallfomia  statutes,  convinces  me  that  the 
court  of  that  state  has  never  at  any  time 
gone  to  the  extent  of  directly  announcing 
tbe  doctrine  that  Is  claimed  in  this  case. 

I  shall  briefly  review  the  authorities  cited 
In  the  majority  opinion,  since  to  my  mind 
tbey  all  fall  so  far  short  of  holding  what  is 
claimed  for  tbem.  Preston  t.  Sonora  Lodge, 
88  Cal.  116,  and  Crowell  t.  OUmore,  18  Cal. 
870,  are  two  cases  more  frequently  mlscited 
and  misquoted  on  tbe  various  phases  of 
mechanics'  Hens,  and  perhaps  decide  less, 
than  any  other  cases  I  have  examined  on  this 
subject  In  the  former  case  the  only  quea- 
tlon  befwe  tiie  court  waa  as  to  whether  or 
not  certain  persons  who  had  furnished  ma- 
terial and  performed  labor  In  a  quarts  mine 
were  entitled  to  have  their  liens  pr^erred  to 
that  of  a  mortgage  which  was  executed  and 


renvded  prior  to  the  commencement  woA 
by  numerous  Uen  claimants.  That  waa  the 
sole  and  enthre  question  before  the  court 
and  It  was  not  contended  that  work  In  ez- 
tractlng  ore  from  a  quarts  mine,  or  running 
tunnels  or  oi)ening  up  or  developing  the 
same,  idiould  be  held  ot  construed  sa  work 
done  or  material  furnished  upon  any  "tralld- 
tng.  Improvement  or  structure,"  so  as  to  al- 
low the  lien  to  attach  as  of  the  date  of  the 
commencement  of  such  "building.  Improve- 
ment structure."  Indeed,  the  court  said 
In  tbe  course  of  thtA  (pinion:  "In  the  rec- 
ord beftne  us  there  is  notUng  Indicating,  nor 
do  we  understand  tbe  respondents  as  claim- 
ing in  ailment  here,  that  the  work  or  re- 
pair upon  thle  mine  resulted  In  placli^  there- 
on any  Improvement  of  the  distinctive  and 
exceptional  character  Just  mentioned,  but  tbe 
respective  claims  of  all  the  parties  to  this 
controversy  are  conceded  to  extend  to  the 
entire  mining  premises.  Including,  of  course, 
all  the  improvements  thereon."  In  a  case 
like  tbe  Preston-Sonora  Lodge  Case,  Involv- 
ing work  done  In  a  mining  claim,  as  dis- 
closed by  the  facts  of  that  case,  the  qnes- 
tion  here  presented  could  not  well  arise,  be- 
cause under  those  facts  there  is  no  such 
thing  as  the  commencement  of  a  "building, 
improvement  or  structure"  to  which  such 
Hens  could  refer  for  their  inception.  It  wns 
purely  a  question  of  commencement  of 
"work."  In  the  Crowell-GHmore  Case  the 
only  question  before  the  court  was  as  to 
whether  or  not  the  mechahic  who  made  the 
first  contract  or  first  commenced  work  had 
a  prior  lien  over  one  who  commenced  work 
snbsequentiy  on  the  same  building  or  struc- 
ture, and  the  court  appUed  the  principles  of 
equity,  and  held  that  tbey  were  all  on  the 
same  footing.  After  deciding  the  point  be- 
fore it  tbe  court  indulged  in  some  specula- 
tions which  decided  no  question  In  tbe  case, 
and  which  apparently  bad  reference  to  no 
statute  found  upon  tbe  books.  In  Boot  v. 
Bryant,  57  Cal.  48,  the  mortgage  was  execut- 
ed in  May,  1877.  and,  while  it  was  not  re- 
corded until  November,  1878,  the  court  held 
tbat  the  Hen  claimant  who  performed  the 
labor  between  March  and  July,  1878,  was 
presumed  to  have  had  notice  of  such  mort- 
gage, and  tbat  Us  Uen  was  therefwe  subor- 
dinate to  sacb  mortgage.  Padflc  Mutoal 
Lw  Ins.  Ca  V.  Fisher,  106  Oal.  224.  88  Pac. 
TSS,  does  not  pretend  to  decide  any  such 
question  as  Is  before  the  conrt  In  this  case. 
The  point  the  court  was  passing  upon  when 
U  used  the  language  quoted  In  the  majority 
opinion  in  thli  case  was  as  to  whether  or 
not  a  person  who  furnished  materials  for 
building  under  h  direct  contract  with  the 
ointer  mlgfbt  file  his  Uen  wltUn  the  atato- 
toeey  Ume  after  be  completed  his  contract 
at  wtaethw  he  should  wait  until  the  building 
waa  completed  before  filing  his  claim.  In 
a  discussion  of  tbat  queetlcm  tiw  court  used 
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tile  lugnage  cited,  and  beld  that  each  laborv 
or  materialman  who  contracted  directly  with 
the  owner  ahonld  be  held  to  be  an  "original 
mmtraetor"  and  to  ttiat  extent  departed 
ftoa  its  ftirmer  holding,  whldi  this  court 
had  refused  to  follow  In  Oolwado  Iron 
Worka  t.  Bl^enbenfe  4  Idaho,  282,  88  Paa 
QBl.  It  1b  tme  that  some  thbigs  are  eald 
In  the  syUalros  to  this  case  (which  waa  not 
written  by  the  court)  that  are  In  no  war 
passed  upon  or  decided  In  the  i^lnlon. 

It  is  claimed,  however,  that  our  statute  Is 
very  similar  to  that  of  the  state  of  Washing- 
ton, and  that  the  Waahlngton  court  has  con- 
strued  the  section  here  inTolved  In  Mechan- 
icfl*  Mill  &  Lumber  Oompany  v.  Denny  Hotd 
Company.  82  Pac.  1078,  and  Home  Savings  & 
Loan  Ass'n  v.  Burton.  56  Pac  940.  In  each 
of  these  cases  the  Washington  court  has  held 
that  the  lien  must  date  ftom  the  time  the 
work  was  commenced  w  the  material  was 
commenced  to  be  furnished,  and  not  from  the 
commencement  of  the  building.  Bach  of 
those  eases  was  decided  by  merely  a  majority 
ttf.tha  court;  tbm  minority  aiq^arently  having 
expressed  no  opinion  in  the  cases.  An  exam- 
ination of  those  cases  discloses,  also,  that 
thar  were  decided  apon  the  provisions  of 
section  1666,  voL  1.  Code  of  that  stat^  which 
is  the  same  as  section  5  of  onr  Hen  law 
(Laws  1890,  p.  148),  and  that  no  ctusldera- 
tion  was  given  to  tbe  other  significant  pro- 
visions of  the  same  act  The  most  casual 
reading  of  the  Home  8av.  A  U  Ass'n  Oase 
will  fflsdose  the  tact  that  the  learned  Judge 
who  wrote  that  opinion  overlooked  the  vital 
portion  of  the  section  when  he  said:  "When 
the  L^slature  said  that  the  liens  for  which 
provision  was  made  are  preferred  to  any 
lien,  mortgage  or  other  Incumbrance  of 
which  the  llenholder  had  no  notice,  and  was 
unrecorded,  they  also  In  effect  said  that  such 
Uws  are  not  preferred  to  mortgages  of 
which  the  llenholder  had  notice,  or  were 
recorded  at  the  time  the  lien  arose^"  Now, 
it  is  generally  recognized,  where  recording 
laws  prevail,  that  a  person  dealing  with  real 
property  Is  not  bound  by  any  unrecorded 
mortgages  nnless  it  be  shown  that  he  has 
actual  notice  of  them;  and  that  statement  of 
the  learned  Judge  does  not  In  any  respect  an- 
swer the  portion  of  the  section  which  says: 
"The  Hens  provided  for  in  this  chapter  are 
preferred  to  any  Hen,  mortgage  or  other  In- 
cumbrance which  may  have  attached  sub- 
sequent to  the  time  when  the  bnlldlng.  Im- 
provement or  structure  was  commenced." 
The  vita)  question  there  was  as  to  when  the 
lien  "arose"  under  the  Washington  atatuta 

lb  the  majority  opinion,  after  some  anal- 
ysis of  sectloD  6,  and  the  conclusion  that  each 
lien  dates  from  the  time  the  work  was  be- 
gun or  the  material  furnished,  the  question 
la  asked:  "If  that  were  not  intended,  why 
did  not  the  Legislature  simply  say  that  all 
liens  for  labor  and  material  furnished  In 


the  erection  or  oonstmction  «  repair  or 
change  of  a  bnlldlng  toOk  effect  from  tbB 
commencement  of  the  constmctfon  of  such 
building;  or  of  sodt  r^lr  or  ebangef"  Tb» 
answer  to  the  Question  Is  simple.  Bectioii  8 
proYldes  ttie  prefottioe  tor  all  liens  cnmn- 
oratad  In  that  chaptw,  and  tiw  chapter  om- 
talns  numerous  matters  and  things  toe  which 
liens  are  provided,  other  than  that  for  'Oabor 
and  material  furnished  In  the  erection  <x- 
constmctlm  ot  repair  or  ebanga  of  a  hnlld- 
ing."  Section  6  conslstB  of  one  sentoice^  and 
there  is  nothing  complicated  or  dlfllcult  In  the 
language  used.  The  first  part  of  the  soi- 
teno^  namely,  "the  llois  provided  tot  In  this 
chapter  are  preferred  to  any  lien,  mortgage  or 
other  Incumbrance  which  may  have  attaidiea 
subsequent  to  the  time  when  the  building, 
improvement  or  structure  was  commatced,** 
is  to  be  found  In  the  lien  statutes  of  sevoral 
states,  and  the  courts  of  those  states  have 
had  no  difficulty  in  holding  that  such  a  stat- 
ute entitled  all  liens  to  relate  batft  to  tin 
time  of  the  commeneemoit  of  "the  building, 
Improvonait  or  structure."  Gardner  v.  IjoA 
(Minn.)  64  N.  W.  748;  Oriental  Hotel  Oo.  v. 
Griffiths  (Tax.  Sup.)  8S8.W.  6eE2.80L.B.A. 
766,  63  Am.  St  Bep.  790;  Netlson  v.  Iowa 
Bastem  Ballway  Co.,  44  Iowa,  71;  Ins.  Go. 
V.  Slye.  46  Iowa,  615;  Davis  v.  BUsland. 
86  U.  8.  668,  21  L.  Bd.  969;  Kansas  Mortg. 
Oa  T.  Weyerhaeuser  (Kan.)  29  Pac.  168; 
Haztun  Steam  Heater  Oo.  v.  Owdon,  2  N.  D. 
246,  60  N.  W.  708.  83  Am.  St  Bep.  776; 
Norris*  Appeal.  80  Pa.  122;  Watts  v.  Swee- 
ney, 127  Ind.  116,  26  M.  B.  680,  22  Am.  St 
Rep.  615;  Vilas  v.  McDooough  Mfg.  Co.,  91 
Wis.  607,  65  N.  W.  488,  80  Lu  B.  A.  778.  61 
Am.  St  Bep.  925;  Dubois'  Administrator  v. 
Wilson's  Trustee,  21  Mo.  218.  But  tbe  Idaho 
statute  Is  a  much  more  comprebemAve  and 
liberal  statute  in  the  allowance  of  liens  than 
most  stetes  have,  and  allows  a  Hen  for  labor 
done  In  the  construction,  alteration,  or  re- 
pair of  any  building,  wharf,  bridge,  ditch, 
dyke,  flume,  tunnel,  fence,  machinery,  rail- 
road, wagon  road,  aqueduct;  or  work  In 
any  mine,  or  for  work  done  In  grading  anjr 
lot,  or  filling  and  grading  any  street  In  front 
of  any  lot  or  for  work  done  on  any  public 
improvement  or  structure  for  any  d^,  town, 
county,  or  school  district  and  allows  a  Hen 
for  any  material  furnished  In  connection 
with  any  such  work.  Following  iqwn  the  enu- 
meration of  the  various  work  for  which  liens 
are  allowed,  section  6,  In  prescribing  tbe 
preference  for  such  liens,  goes  beyond  the 
mere  enimieration  of  "buildings,  Improvo- 
mente  or  structures."  and  provid^BS  that  In 
case  the  Hen  should  be  one  for  which  the 
work  was  not  done,  or  the  materials  were  not 
furnished,  upon  a  "bnlldiug,  Improvemoit  or 
structure,"  then  tbe  lien  should  date  from 
the  time  the  work  was  commenced  or  the 
materials  wwe  commenced  'to  be  fumlshed. 
For  tnstanfs^  if  the  work  waa  done  In  a  miaa^ 
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tben  tbe  only  period  of  time  from  which  the 
right  of  the  Uen  to  attach  covM  date  would 
be  from  the  commeDcement  of  tbe  work,  and 
If  be  should  furnish  materials  for  ft  mine,  tan* 
net,  or  In  grading  a  lot  or  a  street,  then  the 
only  time  from  which  the  Hen  right  could  date 
wonld  be  from  the  commencement  to  fur- 
nish such  materials,  since  they  were  not 
famished  In  the  erection  or  ctmstructlon  of 
ft  ''halldlng  or  stnictnre." 

It  seems  to  me  thftt  the  Legislature  could 
not  have  written  a  statute  plainer  If  they 
had  tiled,  and  tliat  this  me  is  only  capable 
of  Uie  (me  meaning.  There  Is  no  such  thing 
known  to  "Qie  statute  as  a  Hen  for  con^ 
moiclng  a  building  or  structure,  or  tor  any- 
thing otiier  tlum  labor  in  some  form  or  ma- 
terials furnished.  It  takes  both  labor  and 
matnlal  for  the  construction  of  a  building, 
and,  whoi  the  L^Islature  said  that  Hens 
for  oonstmcting  a  "building,  improrement 
or  >tmeture^'  should  be  preferred  to  any 
Hen,  mortgage  or  oQm  Incumbrance  which 
might  attach  snbsequent  to  the  commence- 
ment of  snch  building,  improvement  or  stmo- 
tore.  It  certain^  meant  to  allow  Dms  for 
erery  kind  of  labor  and  erery  kind  of  ma- 
terial which  go  to  tin  erection  and  comple- 
tUm  of  such  building,  improvemmit,  or  stmc- 
tnr&  Any  other  view  that  may  be  taken  of  It 
leaves  this  language  absolutely  meaningless 
and  surplusage^  By  the  constmctlon  placed 
upon  this  statute  by  tbe  majority  of  the 
court  a  contractor  who  has  done  one  day's 
work  toward  tte  construction  of  the  build* 
Ing  for  which  he  lus  contracted  may  have  a 
lien  for  tbe  labor  and  material  necessary  to 
tbe  completion  of  tiie  buHdinj^  and  yet  the 
laborers  who  commenced  work  the  next  day, 
and  tt»  materialman  who  began  furnishing 
tbe  material  on  the  fbllowing  day,  may  all 
be  d^rired  of  their  rl^t  of  leln  by  reason 
of  a  mortgage  which  has  been  oecuted  dur- 
ing the  interrenlog  night  This  Is  neithflor 
reason,  justice,  nor,  in  my  opinion,  the  purpose 
or  Intention  of  the  law.  Under  the  con< 
atmcttott  placed  upon  this  stetnte.  If  one  man 
should  commence  to  labor  on  a  building  and 
anotber  to  furnish  materials,  and  the  next 
day  ft  $00,000  mOTtgage  should  be  placed  up- 
on tbe  ^mises,  these  two  men  might  con- 
tinue—the one  to  labor  and  the  other  to 
fnmlsh  material— fbr  10  years,  and  fihisb 
tbe  bnildlng  and  be  entitled  to  their  Uen, 
but  if  the  owner  or  contractor  should,  on 
tbe  following  day  after  the  execution  of  the 
mortgage,  employ  a  large  crew  of  men  to 
labor,  and  a  snfflclent  number  of  others  to 
furnish  materials,  so  that  the  building  might 
be  completed  in  a  half  a  year,  both  the 
mortgagee  and  the  owner  of  the  building 
wonld  have  recelred  the  benefit  of  the  Im- 
provement and  the  use  of  the  building,  and 
yet  theee  additional  laborers  and  material- 
men would  be  entitled  to  no  Uen.  Snch  a 
pfopoattimi,  to  my  mind,  disdoaes  one  of 


the  innumerable  absurdities  into  which  audi 
a  conclusion  must  Inevitebly  lead. 

The  statute,  howevM-,  furnishes  atlU  fur- 
ther potent  reasons  why  the  conclusion  of 
the  majority  in  this  case  is  cmitrary  to  erery 
thought  and  intention  of  the  lawmakers 
when  writing  and  enacting  tbe  statute.  Sec- 
tion 11  (page  14^  of  the  act  provides  the 
rank  and  classlflcatlon  of  the  liens  as  fol- 
lows: "In  every  case  where  different  liens 
are  asserted  against  any  propoty,  the  court 
in  the  Judgment  must  declare  the  rank  of 
ea<^  Uen  or  class  of  liens  which  shaH  be  In 
tbe  following  order.  O)  AU  laborers,  other 
than  contractors.  ^  All  materialmen,  other 
than  contractors  or  subcontractors.  ^  Sub- 
contractors. (4)  0^  original  contractor;  and 
in  case  the  proceeds  of  sale  under  this  chap- 
ter shall  be  insufficient  to  pay  all  llenholders 
under  it:  (1)  The  Hen  of  aU  laborers,  other 
than  the  original  contractor  and  subcontract- 
ar,  shall  first  be  paid  in  full,  or  pro  rata, 
if  the  proceeds  be  Insufficient  to  pay  tbem  in 
fulL  The  Hen  of  materialmen,  other 
than  the  original  contractor  or  subconteator, 
shall  be  paid  In  fnU,  or  pro  rata,  if  the  pro- 
ceeds be  insufficient  to  pay  tiiem  In  fulL 
(S)  And  out  <tf  the  remalndi^,  if  any,  the 
subcontractors  shall  be  paid  In  fuH,  or  pro 
rata,  if  the  mnalnder  l>e  Insufficient  to  pay 
them  In  full,  and  the  remainder,  if  any, 
ShaH  be  paid  to  the  original  contractor;  and 
each  claimant  shall  be  entitled  to  execution 
for  any  balance  due  blm  after  such  dis- 
tributi<m;  such  execution  to  be  issued  by  the 
clerk  of  the  court  upon  demand,  on  ttie 
return  of  the  sheriff  or  other  (^cor  making 
the  same,  showing  such  balance  due."  Sec- 
tion 12  (page  ISO)  provides  that  any  number 
of  persons  making  Hens  against  the  same 
property  may  Join  as  plaintiffs  In  the  actton 
for  the  foreclosure  of  tbetr  Hens,  and  that 
In  case  they  commace  separate  actions  the 
court  by  its  order  may  omsoHdate  them. 
Now,  It  la  obvlouB  tbat  the  Le^^ature  would 
never  have  authoriaed  Hen  daimante  to  Join 
as  plaintlfflB  whose  intoeste  were  adverse  to 
each  other.  But  under  the  holding  In  thla 
case  tilierie  would  in  most  cases  be  more 
rivalry  and  adverse  intereste  displayed  among 
the  various  Ilea  clalmanto  themselves  In  the 
effort  of  each  to  show  that  his  Uen  Is  sn* 
perior  and  preferred  to  that  of  his  coplaln- 
tiff  than  would  often  be  manifest  or  de- 
veloped as  against  the  real  defendant  and 
owner  of  tiie  property.  Whenever  we  say 
that  each  Uen  dates  is  inception  and  atteches 
from  the  date  tiie  claimant  commenced 
work  or  furnishing  material,  we  at  once 
abrogate  every  provision  of  section  11,  su- 
pra, and  leave  the  entire  section  a  dead  letter 
on  tbe  stetnte  bo(^  By  the  terms  of  that 
section  the  original  contractor  is  the  fourth 
and  last  in  the  Ust  of  preferences  and  prior- 
ities as  among  tbe  Hen  claimants,  and,  of 
coarse,  ha  is  always  tbe  first  man  who 
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makes  a  contract  wltb  reference  to  a  build- 
ing, and  tbe  first  one  to  do  any  work  with 
reference  thereto.  Now,  under  the  holding 
of  mj  Brothers,  It  Is  stated  that  such  con- 
tractor might  take  a  mortgage  on  tbe  prop- 
erty for  his  claim,  and  that  he  would  there- 
by have  secured  a  Hen  prior  to  that  of  all 
laborers  or  materialmen  who  might  com* 
mence  work  or  the  furnishing  of  material 
subsequent  to  the  date  on  which  the  mort- 
gage was  executed.  It  Is  even  said  that  it 
"would  not  be  Just  to  the  mortgagee"  to 
allow  the  Hen  claimants  a  preference  over 
him  under  such  a  state  of  facts.  I  ask  the 
question :  Is  It  possible  that  we  have  a 
Hen  law  which  could  be  evaded  In  such  a 
palpable  manner,  and  Its  provisions,  which 
were  Intended  as  a  shield  and  protection  to 
laboring  men,  turned  Into  an  Instrument  and 
means  for  cheating  and  defrauding  them  in 
such  a  manner?  Is  It  possible  that  a  Ueu 
created  by  law  for  the  protection  of  laboring 
men  Is  so  much  Inferior  to  the  devices  and 
machinations  of  wily  contractors  and  Irre- 
sponsible property  owners  that  they  may 
create  a  Hen  by  contract  that  will  rise  so 
superior  to  the  statutory  Hen  as  to  deprive 
the  very  persons  for  whom  it  was  enacted 
of  Its  protection?  When  the  money  lender 
takes  his  mortgage  on  a  property  on  which 
a  bulldli^  Is  being  erected  he  can  see  with 
his  own  eyes  what  Is  being  done— that  a 
building  Is  under  course  of  construction,  and 
that  Its  completion  will  enhance  the  value 
of  bis  security  to  the  extent  of  the  value  of 
such  structure.  He  also  has  notice  that  the 
men  who  performed  the  labor  and  furnished 
the  material  in  the  construction  of  such 
building  must  be  paid,  and  that  they  are  en- 
titled to  Hens  on  the  property,  and  that  the 
statute  says  their  Hens  are  "preferred  to  any 
Hen,  mortgage  or  other  Incumbrance  which 
may  attach  snbseqnent  to  the  time  when 
tbe  building,  Improvement  or  structure  was 
commenced."  This  Is  manifest  Justice,  and 
any  departure  from  it  is  a  departure'  from 
tbe  spirit  and  Intent  of  the  statute  and  the 
plainest  dictates  of  equity.  Is  It  possible 
that  ev«7  carpenter,  mason,  hod  carrier, 
painter,  or  plasterer  employed  to  work  on  a 
900.000  building,  who  knows  neither  the 
owner  of  the  building  nor  the  contractor, 
must,  before  doing  a  day's  work  on  the  build- 
ing for  tbe  sum  of  $3  or  (4,  spend  two  or 
three  days  In  traveling,  as  It  would  be  nec- 
essary in  many  counties  in  this  state,  a  dis- 
tance of  100  miles  or  more  to  the  county 
seat  to  examine  the  records  and  ascertain 
whether  the  owner  baa  placed  a  mortgage 
of  record  upon  the  property  ?  And,  per- 
haps, if  he  found  no  mortgage  of  record, 
before  his  return  and  commencement  of 
work,  the  mortgage  would  be  of  record,  and 
then  the  court  tells  him  that  the  mortgage 
is  ahead  of  his  Hen  claim.  It  is  a  notorious 
fact  that  the  laboring  man  la  not  the  man 
who  examines  the  records.  He  baa  other 


things  to  do,  and  this  was  undoubtedly  on« 
of  the  many  considerations  which  led  the 
Legislature  to  provide  that  a  lleq  for  his 
labor  might  have  Its  Inception  and  date  from 
tbe  commencement  of  the  building.  The  In- 
dividual, corporation,  or  trust  company  that 
loans  money  has  time  both  for  the  examina- 
tion of  the  records  as  well  as  the  property  on 
which  they  take  their  mortgage,  and  th^  al- 
ways do  so,  and  their  means  of  ascertaining 
whether  a  building  Is  under  course  of  con- 
struction are  ample  and  never  overlooked  by 
them. 

The  principle  Involved  la  this  statute  Is 
clearly  this :  That  the  commencement  of  a 
building  on  tbe  premises  constitutes  actual 
notice  to  all  the  world  that  a  building  U 
to  be  constructed,  and  that  such  notice  rises 
superior  to  all  susequent  constructive  notices 
that  can  be  given  under  the  recording  laws. 
The  statute  of  Texas,  so  far  as  It  goes,  Is 
very  similar  to  our  section  6,  and  the  Su- 
preme Court  of  that  state,  in  Oriental  Hotel 
Company  v.  Griffiths.  33  S.  W.  652,  30  L. 
R.  A.  765,  63  Am.  St  Rep.  790,  held  that 
the  statute  Intended  to  place  all  Hens  upon 
an  equal  footing,  and  that,  when  claimed 
upon  a  building,  all  dated  from  the  com- 
mencement of  the  building.  In  discussing 
this  question  the  court  said :  "When  a  build- 
ing or  other  Improvement  Is  In  course  of 
construction,  and  any  person  takes  a  mort- 
gage on  the  land  upon  which  such  building 
or  Improvement  Is  situated,  or  on  the  Im- 
provement itself,  he  does  so  with  the  knowl- 
edge that  It  may  be  necessary,  for  the  com- 
pletion of  tbe  building,  that  other  contracts 
should  be  made  for  labor  and  material ;  and 
It  is  clearly  the  policy  of  this  stete,  as 
shown  by  Its  statute  law,  that  an  intervening 
mortgagee  shall  not  destroy  the  statutory 
rights  of  parsons  that  may  be  acquired  there- 
after In  the  course  of  constructing  such 
building.  The  deed  of  trust  In  this  cose 
expressly  reserves  a '  lien  upon  the  building 
thereafter  to  be  constructed,  and  It  Is  evi- 
dent from  the  facts  that  the  principal  se- 
curity for  the  bonds  which  were  being  sold 
was  to  be  created  by  the  completion  of  the 
contemplated  hotel  building.  If  the  position 
taken  by  the  counsel  for  the  Oriental  In- 
vestment Company  be  correct,  then  an  Inter- 
vening mortgagee  could  arrest  the  progress 
of  such  work,  destroy  the  stetutory  rights 
and  Hens  of  all  persons  who  might  be  en- 
gaged In  the  work,  and  assert  a  Hen  by 
contract  which  would  be  superior  to  that 
given  by  the  law  under  which  the  contract 
was  made.  This,  we  believe,  cannot  be  main- 
tained. •  ♦  ♦  The  man  who  lays  the 
foundation  has  an  equal  claim  upon  the 
j  whole  structure  with  all  others,  and  the 
man  who  completes  the  work  has  an  equal 
I  claim  upon  the  foundation  with  him  who 
I  does  the  work  thereon  or  furnishes  the  ma- 
;  t^lal  therefor.  The  Hen,  then,  which  Is 
I  secured  by  statute,  extends  in  favor  of  eodb 
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from  tbe  beginning  to  tbe  completion  of  the 
work,  and.  If  It  ao  extends  and  embraces 
all  that  has  been  done  from  the  beginning 
to  the  completion.  Its  'Inception'  muat  be 
the  time  to  which  It  Is  made  to  relate  In 
giving  effect"  This  case  contains  a  very 
able  and  ludd  discussion  of  the  <iuesti(Hi, 
and  of  the  purpose  and  Intention  of  the  Hen 
statuteft,  and  Is  worthy  of  much  considera- 
tion. In  Davis  v.  Btlsland.  18  Wall.  659, 
21  L,  Ed.  969,  thla  question  arose  over  a 
Montana  statute  very  similar  to  ours,  so  far 
as  It  went,  though  less  comprehensive,  and 
In  tbe  conrae  of  Its  consideration  Ur.  Justice 
Bradley  aald :  "The  liens  secured  to  mechan- 
ics and  materialmen  have  precedence  over 
all  other  Incumbrancea  put  upon  the  property 
after  the  commencement  of  the  building; 
and  this  Is  right.  Why  should  a  purchaser 
or  lender  have  the  beneflt  of  the  labor  or 
materials  which  go  Into  the  property  and 
give  It  its  existence?  At  all  events  the  law 
in  clear."  lu  Nellson  v.  Iowa  Eastern  By. 
Gol,  44  Iowa,  71,  the  Supreme  Court,  in  con- 
nidcrlng  a  statute  of  Iowa  substantially  the 
same  as  section  6  of  our  statute,  with  the 
exceptlcm  that  It  did  not  contain  the  wwda 
"work  done  or  materials  were  commenced 
to  be  furnished,"  held  that  all  Hens  attached 
from  the  commencement  of  the  building. 
Tbe  first  paragraph  of  the  syllabus  to  tbat 
case  is  as  follows:  "A  mechanic's  Hen  at- 
taches from  tbe  commencement  of  tbe  build- 
tog,  and  takes  precedence  over  a  mortgage 
executed  after  that  time,  although  the  par- 
ticular work  for  which  the  lien  Is  claimed 
was  not  commenced  until  after  tbe  execution 
of  the  mortgage"  See,  also,  Ins.  Co.  v.  Slye, 
45  Iowa,  615.  The  same  conclusion  has  been 
reached  under  the  statute  of  Kansas,  sub- 
stantially the  same  as  the  Iowa  statute. 
See  Kansas  Mortg.  Oo.  v.  Weyerhaeuser 
(Kan.)  29  Pac  153;  Warden  v.  Sablns 
(Kan.)  12  Pac.  620.  Tbe  Supreme  Court  of 
IfisBourl  held  to  the  same  effect  as  early 
as  lKS5w  See  Dubois'  Adro*r  t.  Wilson's 
Trustee,  21  Mo.  218.  In  Gardner  v.  Leek. 
64  N.  W.  746,  the  Supreme  Court  of  Minne- 
sota DTOTnled  Its  tmmer  decisions  on  this 
question,  and  held  that  all  Hens  for  vtark 
done  and  materials  furnished  In  the  con- 
■tmctlon  of  a  building  should  date  from  the 
commencement  of  such  building.  This  de- 
cision was  by  a  divided  court,  but  the  rea- 
soning found  In  tbe  (q^lnlon  of  Justice  Col- 
llna  appeals  to  me  as  sound,  and  founded  up* 
on  Uie  true  lnt«it  and  spirit  of  the  statute. 
In  course  of  the  opinion  It  Is  said:  "A 
majority  of  this  court  are  clearly  of  tbe 
opinion  that  tbe  views  expressed  In  tbe  Fin- 
layson  Case  (47  Minn.  74,  48  N.  W.  398, 
846),  are  unsound.  If  such  a  method  of 
distribution  were  adopted,  it  would  result 
In  deferring  to  some  extent  the  lien  claims 
of  those  who  had  performed  work  or  fur- 
nished material  b^re  tbe  execution  of  tbe 
mortsags  to  Its  Hen  In  evwy  cose  wber* 


the  premises  sold  for  more  than  sufficient 
to  pay  prior,  in  point  of  time,  claimants, 
because  those  ahead  would  have  to  share 
with  those  behind  tbe  mortgage.  It  would 
compel  those  who  bad  performed  their  labor 
or  furnished  materials  upon  the  strength  oi 
an  imincumbered  title  to  submit  to  a  possible 
postponement  of  their  claims  to  an  Incum- 
brance in  no  manner  connected  with  the 
Improvements,  and  brought  Into  existence 
during,  or  perbain  subsequent  to,  tbe  ful- 
flllment  of  their  contracts.  It  would  place 
It  In  the  power  of  the  owner  of  the  real 
estate  to  mortgage  it  so  as  to  substantiaUy 
affect  rights  already  assured  and  relied  on, 
and  virtually  to  destroy  the  statutory  se- 
curity. Significant  illustrations  of  thla  kind 
might  be  multiplied,  but  are  unnecessary. 
To  permit  assured  rights  to  be  thus  displaced, 
really  at  the  option  of  the  owner.  Is  opposed 
to  the  spirit  and  Intent  of  the  law.  *  •  * 
There  Is  nothing  novel  or  unjust  In  a  lew 
which  gives  priority  to  the  Hens  of  mechanics 
and  materialmen  over  those  of  other  parties, 
originating  subsequent  to  the  commencement 
of  the  Improvements  on  the  land.  In  at 
least  20  states  such  laws  have  been  enacted, 
and  again  and  again  have  they  been  sustained 
by  the  courts.  These  states  are  named,  and 
a  synopsis  of  their  Hen  statutes  given,  In 
Jones  on  Liens,  If  1187,  1469."  After  pro- 
ceeding to  announce  the  two  theories  pre- 
sented to  tbe  court  It  Is  again  said:  "The 
inevitable  logic  of  what  we  have  said  is 
that,  whenever  a  mortgage  or  other  Incom- 
branoe  or  distinct  Hen  originates  subsequently 
to  the  commencement  of  tbe  work  on  tbe 
ground,  or  the  furnishing  of  materials  at 
the  same  place,  so  that  the  world  may  have 
notice  of  the  proposed  Improvement,  It  must 
yield  to  the  claims  of  all  who  have  contrib- 
uted to  the  completion  of  the  structure  with 
their  work  or  materials.  A  mortgage  placed 
upon  real  property  subsequent  to  the  com- 
mencement of  a  building,  after  lien  rights 
have  attached,  must  be  subordinated  to  the 
liens  provided  for  In  chapter  200,  p.  SIS,  Oen. 
Laws  1889.  The  rights  of  tbe  person  who 
first  labors,  or  those  of  tbe  materialman 
who  first  furnishes  material,  In  respect  to 
the  time  they  attach,  are  fixed  by  statute; 
and  It  was  the  plain  and  unmistakable  in- 
tention of  the  Legislature  to  date  all  Hen 
rlgbts  from  this  time,  and  to  place  all  who 
may  be  engaged  in  a  common  enterprise — 
the  erection  and  construction  of  a  buUdIng— 
upon  tbe  same  footing." 

Again  reverting  to  our  statute,  we  find  that 
the  Legislature  was  careful  In  every  section 
to  provide  the  manner  and  metbo<1  of  secur- 
ing a  Hen  to  every  person  entitled  thereto 
under  chapter  1  of  tbe  act  Section  0  (page 
148)  prescribes  that  every  original  contractor 
must  file  his  claim  within  00  days,  and  every 
other  person  within  30  days,  "after  the  com- 
pletion of  any  buUdln^^  Improvement  or  stmc- 
tan,  or  after  the  cunpletltm  of  flie  ultwatltm 
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or  r^atr  tbraeof  «*  after  be  hu  ceaned  to 
labor  thweon  from  any  caiise,  or  dfter  be  baa 
ceased  to  furnish  materials  tberefor,  or  after 
the  performance  of  any  labor  In  a  mine  or 
mining  claim."  This  Is  a  farther  Illustration 
of  the  fact  that  the  Legislature  meant  all 
liens  for  labor  or  material  used  Id  the  con- 
struction of  a  building  to  date  from  the  com- 
mencement of  the  building,  and  If  for  labor 
on  something  other  than  a  building,  aa  In  a 
mine  or  on  mining  claim,  then  from  tbe  com- 
mencement of  the  labor,  etc.  Another  sig- 
nificant fact  disclosed  by  this  aection  is  that 
wherein  It  provides  the  kind  and  character 
of  ll«i  to  be  filed.  It  nowhere  requires  the 
dalmant  to  state  when  be  commenced  waA 
m  fornlBhlng  materials.  Attee  prescribing 
these  nnmCTons  provl^ons  In  detail  the  en- 
tire act  closet  by  admonlsMng  tbe  conrts 
that  'it!  prorlslons  and  all  inoceedlngs  nnder 
It  an  to  be  UbOTally  constroed  with  a  view 
to  effect  its  object";  and  there  can  be  no 
qneetlon  as  to  what  Its  object  Is.  Tbat  object 
Is  to  secure  liens  to  the  laborers  and  material- 
men enumerated  In  the  act  I  am  thoroughly 
satlsfled  that  the  trial  conrt  arrived  at  the 
correct  condnslon  as  to  the  Intat  and  par- 
pose  of  tbls  statnte^  and.  Indeed,  the  clear 
and  nneqalTocal  eqiresslon  of  the  statute 
Itself,  and  his  Judgment  should  be  affirmed. 

On  Behearlng: 

SULLIVAN,  T.  A  rehearing  was  granted 
in  this  case  and  again  submitted  on  a  reargn- 
mcnt  It  la  very  earnestly  contended  that 
the  court  has  failed  to  ai^ly  the  plain  mlea 
of  statutory  construction  in  construing  the 
mechanic's  Uai  law  nndw  consideration.  We 
are  quite  well  acqnalnted  with  the  rules  of 
atatntory  conatractton  quoted  and  dted  by 
counsel  f6r  the  petltlonrav,  and  are  fully 
satisfied  that  we  have  faithfully  and  correctly 
applied  theee  mies  to  the  constnicticm  of 
the  act  nnder  consideration,  and  see  no  cause 
for  changing  the  views  hOTetofore  expressed 
in  this  casa 

The  main  qnesUm  for  consideration  is 
whether  the  mortgages  ahoold  be  subrogated 
and  declared  subsequent  to  other  Hens,  or 
whether  said  Hens  all  relate  bade  to  the  time 
of  tiie  commencement  of  the  construction  of 
tile  building,  Irrespective  of  the  time  wbm 
tiw  labor  was  performed  or  the  material 
furnished.  The  decision  of  that  question  reste 
largely  on  the  provlrions  of  section  S  of  the 
lien  law  under  consideration  ^ws  1899,  p. 
148),  and  we  think  it  clear  that  our  constmc* 
tlon  of  that  statute  heretofore  given  is  the 
correct  one.  In  arriving  at  that  conclusion 
we  have  not  ovwlooked  the  rarloua  iwovlslons 
ot  said  act  In  their  objects  and  pnrposea. 
And  tiie  provlBi<HiB  of  section  11  <page  149) 
apply  to  cases  where  no  mortgages  intervene 
and  also  in  eases  whoe  mortgages  Intervene, 
and  the  Hw  datmante  are  therd>y  divided 
bito  daases.  It  was  not  the  intention  of  the 


Legislature  enacting  said  law  to  make  value- 
lees  a  mortgage  Hen  tliat  had  attached  to 
the  premises  Involved  In  this  case  prior  to  the 
time  the  lien  claimant  fnmisbed  any  material 
or  performed  any  labor  toward  the  construc- 
tion, re[>air,  or  alteration  of  the  building. 
It  la  suggested  by  counsel  for  the  petitioner 
that  the  Legislature  Intended  to  protect  the 
poor  against  the  "avarldous,"  and  against 
the  "machinations"  of  those  who  would  de- 
fraud and  defeat  them  of  their  honest,  haxA' 
earned  wages.  That,  no  doubt.  Is  true,  bat 
there  Is  not  an  Intimation  In  this  case,  and 
the  record  shows  none,  that  the  mortgagees 
have  conspired  In  any  manner  to  defraud  or 
cheat  any  of  the  11^  claimants,  and  that  the 
mortgages  are  not  valid.  It  Is  no  doubt  true 
that  the  very  mon^  for  whidk  the  mortgages 
were  given  was  used  In  payment  for  material 
and  labor  used  In  the  construction  of  the 
said  building.  If  It  were  anywhere  shown 
that  either  of  said  mortgages,  or  any  i»Ft 
tbereot,  were  fraudulent,  a  court  of  equity, 
upon  the  proper  showing,  would  grant  relief 
against  tiiem.  As  heretofore  stated,  the  me- 
chanic's lien  laws  of  Oallfomla  and  Waahlng* 
ton  are  substantially  the  same  as  our  own, 
and  their  objects  and  purposes  are  the  same. 
The  same  Is  true  of  tiw  Hen  laws  of  Nevada, 
so  far  as  the  provisions  of  section  5  of  our 
law  Is  c(mcemed.  While  some  of  tbib  deteils 
of  the  Nevada  law  differ  fnnn  our  own,  the 
objecta  and  purposes  are  the  same,  aiuA  in 
CaprOD  T.  Strout,  11  Nev.  804,  it  Is  said: 
"Capron's  mortgage  was  recorded  February 
2S,  1874,  and  all  work  done  Stewart  aft» 
the  expiration  of  his  then  current  month  was 
done  under  contracts  made  by  him  after 
legal  notice  of  Capron's  rlghte,  and  his  Hen 
for  such  work  ts  subordinate  to  Capron's 
mortgage."  It  does  not  seem  pos^ble  that 
any  unpr^udlced  mind  can  fairly  construe 
said  provisions  of  our  Hen  law  as  counsel  for 
petitioners  attempt  ta  construe  them.  Under 
their  construction,  If,  at  the  time  the  920,000 
mortgage  was  given  on  the  premises  In  ques- 
tion, the  workmen  and  materialmen  (there 
was  no  original  contractor)  had  all  and  every 
one  of  them  ceased  w<«k;  and  never  there- 
after performed  any  work  nor  furnished  any 
material  In  connection  wltii  said  building 
whatever,  and  the  owner  bad  executed  the 
$20,000  mortgage  to  raise  money  with  vrblch 
to  pay  them  what  was  due  than,  and  there- 
after other  materialmen  and  laborers  per- 
formed labor  in  the  completion  of  said  build- 
ing, the  mortgagees'  rights  must  be  subro- 
gated to  tlie  claim  of  the  latter.  Ttiat  Is  a 
most  monstrous  proposition  to  my  mind,  and 
I  do  not  believe  the  L^slature  ever  Intended 
such  a  result,  and  it  would  be  contrary  to 
the  plain  provisions  of  the  act  nnder  consider- 
ation. Under  counsel's  theory  no  mortgage 
or  other  Incumbrance  could  attadi.  If  the 
Improvemwt  of  tiie  structure  was  commenced, 
work  done,  or  materials  were  commmced  to 
be  furnished  prlw  thereto;  and.  If  tiiat  wera 
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Hm  Intention  ot  tte  LsglslatnM,  It  cflrtafnly 
■would  have  been  expressed  In  plain  and  nn- 
■eqolTocal  language. 

Section  1186  of  tbe  Code  of  Olrll  Proce- 
■dure  of  California  is  the  same  as  section  5 
-of  onr  meduinlc's  lien  law.  and-sectton  160B 
-of  Hill's  Annotated  Statutes  and  Codes  of 
Washington  of  ISBfl  is  the  same  as  onr  said 
lection  &  Section  1104  of  the  Code  of  CItU 
Procedure  of  California  and  section  1678  of 
tin  Washington  law  are  the  same  as  aec- 
tUm  11  of  our  lien  law,  tn  that  It  is  provided 
In  eaA  that  the  court;  in  tta  judgment  In 
lien  cases,  must  declare  the  rank  of  each 
lloi  or  class  of  liens.  Howevw,  the  order 
of  classification  Is  a  little  different,  both  in 
California  and  Washli^cbHi.  It  Is  niffldent 
to  8a7  that  the  Snprrane  Court  of  Washing- 
ton, in  the  case  of  Mechanics'  Mil]  A  Lumber 
Co.  V.  Denny  Hotel  Co.,  S2  Pac.  107%  and 
Home  Savings  A  Loan  Ass'n  t.  Burten,  se 
Pac.  MO,  held  that  the  Hens  most  date  from 
the  time  the  work  was  commenced  or  the 
material  was  ccnnmenced  to  be  furnished, 
and  not  from  the  commencement  of  the  build* 
Ing.  In  each  of  those  cases  mortgages  Inter- 
vened, and  at  the  time  those  decisions  were 
rendered  the  lien  laws  of  Washington  re- 
quired the  court  to  declare  the  rank  of  each 
lien.  The  argum^t  of  counsel  for  appellant, 
to  the  effect  that  the  Supreme  Court  of 
Washington  In  those  cases  overlooked  or  dis- 
regarded the  provisions  of  said  section  1873 
of  the  Washington  law,  has  very  little  force 
with  us.  And,  even  thongh  the  mechanic's 
lien  law  of  California  did  not  contain  provi- 
sions requiring  the  court  to  declare  the  rank 
or  class  of  each  Hen  until  1885,  we  are  folly 
satisfied  with  the  California  court's  conatmc- 
tlon  of  the  provisions  of  section  1186  of  the 
California  law,  which  Is  Identically  the  same 
as  said  section  6  of  our  own.  We  are  unable 
to  see  any  good  reason  for  placing  a  differ- 
ent construction  upon  the  provisions  of  said 
•ectloQ  S  after  the  adoption  of  an  amendment 
reQuirIng  the  court  to  declare  the  rank  or 
«la8s  of  the  Hens. 

It  Is  suggested  by  counsel  for  appellant 
that  the  court  In  Its  former  opinion  failed 
to  pass  upon  the  validity  of  the  Flannagan 
lien,  and  be  now  urges  that  we  pass  upon 
It:  We  are  not  satisfied  that  It  appears 
from  the  record  that  all  of  the  evidence  pro- 
duced at  the  hearing  of  the  trial  In  regard 
to  that  lieu  Is  before  the  court,  and  tor  that 
reason  we  are  not  Incltned  to  disturb  the 
flndings  of  that  court  in  that  regard. 

It  Is  urged  by  counsel  for  the  petitioners 
that  this  court  ought  to  Instmct  the  trial 
court  what  Jndgment  It  should  enter  In  this 
case,  or  whether  it  should  rank  or  classify 
the  liens.  But  it  is  contended  by  counsel  for 
<me  of  the  Hen  claimants  that  that  question 
was  not  presented  on  the  original  hearing, 
and  should  not  be  considered  now  by  this 
court  The  mortgagees  were  the  only  appel- 
lants, and  the  only  question  presented  on 
the  appeal  was  whether  the  liens  related 


bade  to  the  time  of  the  commencement  of 
the  bulldii^  Irrespective  of  the  time  when 
the  labor  was  commenced  to  be  performed 
or  the  material  commenced  to  be  furnished. 
Counsel  for  respondents  contended  that  all 
Hens  related  and  should  date  from  the  time 
of  the  commencement  of  the  building.  The 
question  of  the  rank  or  class  of  the  several 
laborers',  mechanical,  or  materialmen's  llena 
was  not  raised  on  the  hearing.  That  being 
true,  und«  the  wcogaizei  rule  that  qnestlons 
which  were  not  raised  on  the  original  hear- 
ing will  not  be  considered  on  rehearbig,  ap- 
plies here.  See  Powell  t.  Nevada  a  A  O. 
B7.  Company  (Ner.)  82  ^c.  06.  However, 
a  question  similar  to  the  one  under  discus- 
sion Is  decided  by  the  Snpr^e  Court  of  Neb> 
raska  in  Henry  ft  Coatsworth  Co.  v.  Fisher- 
dick,  Administrator,  87  Neb.  207,  55  N.  W. 
643. 

We  are  fully  satisfied  that  onr  decision 
on  the  original  bearing  in  this  case  Is  right, 
and  the  views  therein  expressed  are  hereby 
confirmed.  The  Judgment  of  the  trial  court 
Is  reversed,  and  the  cause  remanded.  Costs 
are  awarded  to  appellant 

STOCKSLAGER,  C.  J.  (concurring).  From 
some  of  the  arguments  of  connsel  In  support 
of  the  petition  for  rehearing,  and  In  dissent- 
Ing  opinion  of  our  Brother,  it  would  seem 
that  they  are  laboring  under  the  Impression 
that  In  some  way  the  majority  opinion  does 
the  laboring  man  a  great  Injustice.  It  will 
always  be  conceded  that  lews  are  enacted 
with  the  view  of  eqnal  Justice  to  all.  Indeed, 
our  dvll  and  political  llbertlee — our  property 
rights — are  founded  on  this  mle^  "Equal 
Justice  to  all,  special  privileges  to  none," 
should  and  does  apply  to  capital  and  labor 
and  to  every  avocation  in  this  country  of 
boasted  freedom,  Independence,  and  Justice. 
The  mechanic's  Hen  law  of  this  state  fur- 
nishes ample  protection  for  the  laboring  man, 
the  materialman,  the  capitalist,  and  any  and 
all  who  may  furnish  labor,  money,  or  mate- 
rial for  the  erection  or  construction  of  a 
building  In  this  state.  Tliere  was  no  con- 
tractor In  the  erection  of  the  building  In  con- 
troversy. Dr.  Dubois,  the  owner,  was  con- 
structing the  building,  employing  the  labor, 
buying  the  materials,  and  making  settlement 
for  such  material  and  labor  on  his  own  con- 
tracts. After  the  building  bad  progressed, 
and  a  large  amount  of  labor  and  material 
had  been  employed  and  furnished,  a  mort- 
gage was  given  and  recorded  for  the  sum  of 
$20,000  covering  said  building.  It  Is  not  con- 
tended by  counsel  for  appellant  nor  would 
It  be  held  by  this  court,  that  any  and  all 
labor  done  or  materials  furnished  prior  to 
the  recording  of  the  mortgage  would  not  be 
a  prior  Hen  upon  the  premises.  Subsequent 
to  the  recording  of  the  mortgage  all  labor 
done  or  material  furnished  was  with  notice 
of  the  existence  of  the  Hen  created  by  ttie 
mortgage,  and  the  laboring  men  and  mat«'lal' 
men         ^IvUeged  to  sajr  to  the  owner  of 
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tlw  building:  "Ton  have  placed  a  mortgage 
lien  in  tlie.uuin  of  $20,000  on  this  property. 
We  do  not  care  to  take  chances  on  a  Hen  for 
ODT  labor  or  material,  with  the  record  fact 
of  the  existence  of  this  mortgage.  If  yon 
desire  our  labor  or  material,  It  will  be  nec- 
esBary  for  yon  to  pay  for  It  as  you  get  It" 
If  they  conid  not  make  satisfactory  arrange- 
ments for  their  pay,  they  were  certainly 
under  no  obligations  to  furnish  the  labor  or 
material.  It  Is  more  than  probable  that 
most,  if  not  all,  the  proceeds  of  the  mort- 
gage were  used  In  payment  for  work  done 
and  material  furnished  prior  to  its  execution. 
In  all  reason  the  builder  was  under  obliga- 
tions to  the  mortgagee  to  pay  up  and  cancel 
any  liens  or  obligations  prior  to  the  mort- 
gage, at  least  so  far  as  the  proceeds  would 
go  toward  making  such  payment 

If  we  were  to  accept  the  contention  of 
counsel  for  some  of  the  respondents  as  the 
law  governing  this  case,  it  might  and  we 
think  would  have,  a  disastrous  effect  on  the 
upbuilding  of  our  cities,  towns,  and  Tillages. 
Money  Is  absolutely  necessary  for  building 
anywhere,  and,  if  security  cannot  be  given 
until  the  building  Is  completed  and  all  Hens 
cleared.  It  would  In  many  cases  be  impossible 
to  complete  the  work.  We  think  the  case 
at  bar  furnishes  a  good  illustration  of  the 
evil  effects  of  such  a  construction  of  our  stat- 
ute Dr.  Dubois  did  not  have  the  ready 
money  to  complete  this  building.  Work  and 
labor  could  not  be  had  without  means  to  pay. 
Mortgages  were  given  for  the  purpose  of 
raising  the  money  to  complete  the  work  of 
ccHistnictlon.  If,  after  he  had  executed  the 
two  mortgages  and  placed  them  on  record, 
materialmen  and  laborers  did  not  think  the 
building  of  sufficient  value  to  pay  the  Usqb 
thus  created,  and  them  after  satiating  such 
liens,  then  It  was  their  privilege,  as  well  as 
duty,  to  refuse  to  furnish  material  or  perform 
labor  without  pay,  or  sufficient  and  satis- 
factory security  that  they  would  be  paid.  In 
that  case,  If  the  building  would  not  sell  for  a 
sufficient  amount  to  satls^  the  mortgage 
Hens,  no  one  would  suffer,  excepting  the 
mortgagor  and  mortgagee,  as  all  claims  for 
material  and  labor  prior  to  the  mortgages 
would  be  prior  Hens.  If  my  conclusion  Is 
correct  and  I  think  It  certainly  Is,  the  law 
surrounds  the  laboring  man  with  every  safe- 
guard. He  is  protected  with  a  lien  prior 
to  the  execution  of  the  mortgage,  and  ttiere- 
after  he  need  not  perform  labor  without  dally 
pay  or  satisfactory  Becnrlt?. 

AIL8HIE,  J.  (dissentlnsd.  The  results  of 
this  case  furnish  a  rigorous  example  of  either 
a  grave  defect  and  injustice  existing  In  our 
Hen  laws,  or  an  unfortunate  misconstruction 
and  application  of  its  provisions.  Here,  as 
will  occur  in  most  cases,  a  materialman  com- 
mence! to  famish  material  for  the  building 
before  any  labor  Is  performed  In  Its  con- 
structlon,  and  immediately  thereafter,  and 


prior  to  the  commencement  of  work  by  certain 
laborers,  mortgages  to  the  amount  of  $30,000 
are  given  on  the  premises.  In  tills  case  the 
men  who  performed  ttie  labor,  and  out  of 
this  material  erected  a  completed  structure, 
must  stand  by  and  see  the  materialman  paid 
first,  and  then  the  mortgagee  receives  bis 
money,  and,  if  the  unexpected  and  unusual 
should  happen,  he  may  then,  thirdly,  in  the 
order  of  preferences,  receive  his  pay.  This, 
too,  directly  In  view  of  the  provisions  of  sec- 
tion 11  of  the  Hen  law  (Laws  1899.  p.  140). 
which  says  the  laborers'  lien  shaU  rank  first 
in  the  order  of  preferences  and  priorities 
among  lien  claimants.  Under  these  condi- 
tions and  circumstances  it  seems  to  me  tliat 
the  burden  of  less  falls  unequally  and  un- 
justly heavy  upon  the  shoulders  of  labor. 
On  the  realignment  of  this  case  It  was  ui^ed 
by  the  respondent  that  In  the  event  the  court 
should  adhere  to  the  majority  opinion  origi- 
nally filed,  then  the  court  should  direct  the 
trial  court  as  to  the  kind  and  character  of 
decree  to  be  entered,  and  the  priorities  and 
order  of  preferences  to  be  recognized  in  the 
decree,  as  among  the  various  Hen  datmante 
and  the  mortgagee.  The  majority,  bovever, 
decline  to  point  out  the  preferences  among 
these  claimants,  or  to  direct  the  trial  court 
as  to  the  decree,  although  the  opinion  refers 
to  Henry  &  Coatsworth  Oo.  v.  Fisherdi<ft. 
87  Neb.  207,  66  N.  W.  643,  as  being  a  case 
similar  to  this,  and  one  which  might  afford 
proper  direction  to  the  court  I  am  not  yet 
prepared  to  believe  that  the  majority  of  tliis 
court  would  approve  of  a  decree  entered  lo 
conformity  with  the  decree  directed  In  this 
Nebraska  case.  Indeed,  that  case  ought  not 
to  be  considered  for  a  moment  as  authority 
under  our  statute.  An  examination  of  chap- 
ter 54  of  the  Compiled  Statutes  of  Nebraska 
of  1881  will  disclose  the  fact  that  the  Nebras- 
ka mechanic's  Hen  law  bears  no  ^mllarlty 
to  ours,  and  Is  entirely  destitute  of  any  pn^ 
visions  corresponding  to  sections  6  and  11  of 
our  Hen  law.  As  I  read  and  understand  sec- 
tion 3818,  Rev.  St  1887,  it  becomes  the  duty 
of  this  court  In  a  case  like  the  one  at  bar. 
where  Judgment  Is  reversed  without  granting 
a  new  trial,  to  direct  or  at  least  Indicate, 
the  correct  Judgment  to  be  entered  in  the 
lower  court  This  question  must  necessarily 
arise  when  the  remittitur  goes  down.  The 
lower  court  has  proceeded  upon  the  theory 
that  It  was  bis  duty.  In  entering  judgment  In 
such  a  case,  to  follow  the  requirements  of 
section  11  of  the  lien  law,  and  I  think  he  was 
entirely  correct  in  that  view.  The  court 
here,  however,  has  reversed  the  judgment 
entered  in  conformity  with  that  section  of 
the  statute.  The  question  will  at  once  arise 
in  the  district  court  as  to  whether  or  not 
the  court  shall  give  the  materialman  the 
preference  over  the  laborer  or  the  laborer 
preference  over  the  materialman,  or  whether 
they  shall  all  be  thrown  into  hodgepodge  and 
laborers,  materlaUntti,  and  amtXBieboa  tie  all 
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classed  together.  My  associates  In  tbe  ma- 
jority opinion  Bay:  "Tbe  proTlslons  of  sec- 
tion 11  apply  to  caaea  where  no  mortgages 
inteirene,  and  also  In  cases  where  mortgages 
Intervene  and  the  lien  claimants  are  there- 
in divided  Into  classes."  I  am  not  sure  that 
I  nnderstand  Just  what  Is  meant  by  this 
obsetratlout  but  it  is  qntte  dear  to  me,  after 
reading  section  11,  that  it  does  not  contain 
ench  laugn^ie,  nor  do  I  find  any  ezceptloD 
made  therein  as  to  the  application  of  the  rule 
of  priorities  among  claimants.  I  know  of  no 
authority  to  be  found  In  the  books  that 
Justifies  Interpolating  new  and  additional 
language  Into  a  statute  that  is  already  clear 
and  explicit  I  am  still  the  more  firmly 
eoavlnced  that  the  judgment  of  tbe  district 
court  should  be  affirmed. 

Since  writing  the  forgoing  the  Ohief  Jus- 
tice has  written  hla  concurring  opinion.  It  Is 
tbae  held  In  effect  that  every  man  who  seeks 
employment  on  a  building  in  course  of  con- 
■troctlon  must,  at  his  peril,  examine  the 
connt;  records  from  time  to  time  to  ascertain 
whether  any  mortgage  or  incumbrance  has  In 
the  meanwhile  been  placed  on  the  property. 
Tbe  view  I  have  endeavored  to  express  Is 
that,  as  I  read  the  statute,  the  L^islature 
intended  that  the  fact  a  building  Is  In  course 
of  constmction  when  a  loan  la  made  on  the 
property  is  Itself  actual  notice  to  the  lender 
that  the  building  is  to  be  completed,  and 
that  those  who  complete  It  must  be  paid,  and 
that  therefore  the  laborer  and  materialman 
may  work  and  famish  material  without  ex- 
amining records  or  incurrinjc  the  penalties 
of  cnstmctlve  notice. 


BUCKLE  T.  McCONAGHT. 

(Sopnm  Court  of  Idaho,  Dec.  4.  1906.  On 
Rehearing,   Dec  SO.  1905.) 

L  New  Tbux— Obdkb  Phematttbelt  Hade. 

An  order  granting  a  new  trial,  made  before 
tiie*  statement  on  wnicb  tbe  motion  is  based 
Is  settled  and  filed,  is  prematurely  made,  and 
mast  be  set  aside. 

(E^  Note. — For  cases  In  point,  see  vol.  8T. 
Cent  Dig.  New  Trial.  I  m] 

2.  BiJOB— STATnnicT  or  Oasi. 

Tt»  provisions  of  section  414%  Rev.  St 
1887,  contemplate  that  a  motion  for  a  new 
trial  shall  not  be  passed  upon  before  tbe  state- 
ment of  the  ease  upon  which  such  motion  Is 
based  Is  setUed  and  filed. 

[Ed.  Note. — ^For  cases  in  point  we  vol.  87i 
Cent  Dig.  New  Trial,  |  Sl5.] 

9.  Saio— Mardatobt  Pbovisiohs. 

Hie  pRTvii^ons  ot  that  section  bi  that  re- 
gard am  mandatory. 
(SyUabns  1^  tbe  Court) 

Appeal  from  District  Court,  Kootenai  Coun- 
ty;  B.  T.  Uo^n,  Judge. 

Action  by  Frank  Buckle  against  William 
ICcConaghy.  From  an  order  grantliig  a  new 
trial,  plaintiff  appeals.  Reversed. 

Obaries  L  Heltman.  ftnr  aivellant  BUwtai 
McBeeb  fwrevmdMit 


SULLIVAN,  3.  This  Is  an  appeal  from  an 
order  granting  a  new  trial,  which  order  was 
based  on  the  insufflcieucy  of  the  evidence  to 
Justify  tbe  v»dlct  It  appears  from  the  rec- 
ord before  us  that  the  order  granting  a  new 
trial  was  made  in  open  court  on  the  IStb 
day  of  May.  1906,  and  that  the  statement 
on  motion  for  a  new  trial  was  not  settled 
until  the  Slat  day  of  May,  1905.  and  not 
filed  until  the  1st  day  of  June,  1905.  Coun- 
sel for  tbe  appellant  contends  that  the  court 
had  no  Jurisdiction  to  act  upon  said  motion 
until  after  the  settlemoit  and  filing  of  tbe 
statement  to  be  used  on  that  motion.  Sec- 
tion 4442  of  tbe  Revised  Statutes  of  1887  Is 
In  part  as  follows :  "The  appllcatlim  for 
a  new  trial  shall  be  heard  at  the  earliest 
practicable  period  after  notice  of  the  mo- 
tion, if  the  motion  is  to  be  beard  upon  the 
minutes  of  the  court,  and  in  other  cases, 
after  the  affldarite,  bills  of  exceptions,  or 
statement,  as  the  case  may  be,  are  filed,  and 
may  be  brought  to  a  bearing  upon  motion 
of  either  party."  Those  provisions  clearly 
contemplate  that  the  hiring  of  the  motion 
for  a  new  trial  based  upon  a  statement  of 
the  case  must  not  be  heard  until  after  such 
statement  Is  settled  and  filed.  In  Stevens 
T.  Northwestern  Stage  Co.,  1  Idaho,  604,  tbe 
Supreme  Court  of  this  territory  said :  "Again, 
it  appears  that  tbe  statement  was  not  set- 
tled until  aftOT  the  dedslon  of  tbe  court  up- 
on the  motion,  for  the  order  of  the  court 
granting  a  new  trial  and  the  planitifTs  ex- 
ceptions thereto  are  Incorporated  Into  and 
form  a  part  of  the  statement  Itself.  This 
practice  cannot  be  too  strongly  condemned. 
The  whole  theory  of  the  use  of  a  statement 
Is  that  tbe  court  may  have  something  definite 
and  certain  upon  which  to  act  Any  other 
practice  would  lead  to  great  confuslcm,  giv- 
ing rise  to  controversies  as  to  what  state 
of  facts  the  court  bad  acted  upon  after  the 
very  questions  in  issue  bad  been  decided." 
Tbe  provision  of  the  statute  requiring  the 
settlemrat  and  filing  of  the  statement  on 
motion  for  a  new  trial  before  the  court  or 
Judge  can  decide  such  motion  is  mandatory. 
See  2  Spelling  on  New  Trials,  425.  In  this 
case  the  order  granting  a  new  trial  was  made 
in  open  court  on  tbe  15tb  of  May,  and  tbe 
statement  was  not  settled  until  tbe  Slat  of 
May  following,  and  was  not  filed  until  the 
1st  of  June,  1906. 

Said  order  granting  a  new  trial  was  there- 
fore prematurely  made,  and  must  be  set  aside, 
and  It  is  so  ordered,  and  the  cause  remanded. 
Goste  of  the  ameal  are  awarded  io  the  ap- 
ptilant 

AIL8HIB,  J.,  concur*. 

On  Rehearing. 

AILSHIB,  J.  Respondent  has  filed  a  peti- 
tloa  tor  rehearing.  In  whldk  It  la  Insisted  ttiat 
previous  to  the  siUtmlMion  and  determina- 
tion <tf  the  motion  for  a  new  trial  tiie  iv* 
ptflanf ■  «oiuiad  joined  with  counsti  for 
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respondent  In  a  stlpnlatlon  which  amonntB 
to  a  waiver  of  any  error  committed  by  the 
court  In  prematurely  passing  on  the  motion. 
This  stipulation  Is  as  follows :  "It  Is  here- 
by stipulated  and  agreed,  that  the  motion 
of  the  defendant  for  a  new  trial  herein  be 
submitted  to  the  court  without  argument, 
and  without  further  notice  to  each  party. 
And  It  Is  further  hereby  stipulated  and 
agreed,  that  the  proposed  amendment  of  the 
plaintlft  to  the  defendant's  statement  of  the 
case,  to  be  used  on  his  motion  for  a  new  trial 
herein,  may  be  adopted,  and  allowed  by  the 
court,  and  Incorporated  tn  said  statement 
of  the  case.  Signed  and  dated  this,  the  12th. 
day  of  December,  A.  D.  1901."  An  examina- 
tion of  the  stipulation  will  at  once  disclose 
that  the  appellant  only  waived  the  right  to 
make  an  argument  upon  the  motion  and 
notice  of  the  time  and  place  of  the  submUh 
sion  of  the  motion.  The  stipulation  does  not 
amount  to  a  submission  of  the  motion  for  a 
new  trial  as  contended  for  by  respondent, 
but,  on  the  contrary,  It  specifically  refers  to 
the  fact  that  the  statement  had  not  yet  been 
settled.  The  clear  import  of  this  stipulation 
Is  that  the  motion  should  be  presented  and 
aabmitted  in  an  orderly  way  and  after  the 
settlem^t  and  allowance  of  the  statement 
The  stipulation  further  recognizee  the  fact 
that  the  motion  for  new  trial  was  to  be  made 
upon  the  statement  which  was  thereafter  to 
be  settled  and  allowed  by  the  court  We 
do  not  think  the  error  in  this  case  was  ^ther 
invited  or  waived  by  appellant  The  case 
of  Orosby  v.  North  Bonanea  Silver  Mln.  Oo. 
(Nev.)  42  Pac  683,  dted  and  relied  on  by 
respondent,  differs  from  this  case,  in  that 
the  stipulation  which  was  there  held  to  be  a 
waiver  of  error  provided  ^that  defendant's 
motion  for  a  new  trial  Is  hereby  submitted  to 
Hon.  A.  B.  Ghan^,  who  presided  as  judge 
in  the  above^ntltled  action,  for  his  dedslon." 
That  stipulation,  it  will  be  observed,  provided 
Cor  an  act  in  ^nesentL  It  was  an  actoal, 
present  submission  of  the  motion  for  a  new 
trial  and  left  nothing  fortbw  to  be  dow 
antecedent  to  the  determination  of  tbe  motion 
by  tbe  court  We  have  fotmd  no  good  rea- 
son why  a  rehearing  should  be  granted  In  Oda 
case.  UjKHL  receipt  of  tiie  remittitur  tbe 
trial  conrt  will  take  anch  further  proceedings 
as  may  be  necessary  fdr  tbe  regular  and 
orderly  detmntnaticm  of  tbe  motion  for  a 
new  trial. 
Petition  for  rehearing  denied. 

SULLITAN,  J.,  concurs. 


PETER  T.  KALEZ  et  ax. 

(Supreme  Court  of  Idaho.  Dec.  18,  1905.) 

1.  New  Trial^Motioh— PuuaTun  Hub- 
IRO  Airn  SuBiasBioN. 

Under  section  4441,  Rev.  St  1887,  where 
a  motion  for  a  new  trial  Is  to  be  made  on  affi- 
davits, tbe  adverse  part?  is  entitled  to  10  days 
after  service  on  him  of  the  affidavits  of  the 
moving  party  in  which  to  file  and  serve  counter 


affidavits,  and  within  the  period  allowed  for 
filing  such  counter  affidavits  the  eoort  has  no- 
power  or  authority  to  hear  and  oonaldv  a  mo- 
tion for  a  new  trial  based  on  the  affidavto 
of  the  movins  party. 
2.  Saks. 

By  Rev.  St  1887,  !  4442,  tbe  conrt  Is 
prohibited  from  hearing  a  motion  for  a  new 
trial  based  on  affidavits  until  after  the  ex- 
piration of  tbe  10  days  allowed  the  adverse 
party  In  which  to  file  counter  affidavits. 
8.  Samb— Nones  of  Hbabino. 

The  adverse  party  Is  entitled  to  notice  of 
the  time  and  place  of  the  hearing  on  a  motion 
for  a  new  trial,  and  to  be  present  at  the  hear- 
ing and  present  his  side  of  the  casa 

[Ed.  Note.— For  cases  in  point  see  voL  87. 
Cent.  Dig.  New  TrUl,  {  814.1 

4.  Saub— Psoor  ow  Sbbviok. 

Sufficiency  of  proof  at  service  of  notice- 
and  motion  tot  a  new  trial  oonsldeted  and> 
discussed. 

(SyUabns  by  the  Court) 

Ai^)eal  from  District  Gonrt  Kootenai  Cknin- 
ty;  S.  T.  Morgan.  Judgew 

Action  by  Paul  Peter  against  Martin  J. 
Ealez  and  wife.  Judgment  for  plaintiff,  and 

defendants  appeal.  Reversed. 

Edwin  McBee,  for  appellants.  McClear  ft 
Burgan,  Barnes  &  Latimer,  and  Robertson,. 
Miller  &  Rosenbaupt  for  respondent 

AILSHIE,  J.  This  Is  an  appeal  from  axy 
order  granting  a  new  trial.  The  respondent 
has  filed  a  motion  to  dismiss  the  appeal  oo 
the  ground  that  service  of  the  transcript  on 
appeal  was  admitted  by  the  stenographer  em- 
ployed In  the  office  of  Robertsw.  Miller  ft 
Rosenhaupt  of  counsel  for  respondent  re- 
siding in  Spokane,  tn  the  name  of  the  flrnv 
In  whose  office  he  was  employed,  and  that 
such  stenographer  had  no  authorl^  to  admit 
service  or  accept  copy  of  transcript  In  cases 
on  appeal.  It  ai^ars  that  on  or  about  the 
16th  day  of  September,  1905,  one  of  the 
attorneys  for  the  appellants  went  to  tbe  office- 
of  Robertson,  Miller  Sc.  Rosenbaupt  in  Spo- 
kane, and,  finding  no  one  but  the  atenog- 
rapber  In  the  front  room  of  the  office,  pre- 
sented to  blm  a  copy  of  the  transcript  dnd" 
requested  him  to  admit  service  for  the  firm, 
and  that  he  did  so  in  the  name  of  tbe  firm 
of  attorneys  with  whom  he  was  ^ployed. 
It  appears  by  tbe  affidavit  of  tbe  stenog- 
rapher that  at  the  time  he  accepted  service 
one  of  the  attorneys  was  in  an  adjoining, 
room.  Tliere  is  no  pretense  made  in  tbis 
case  that  the  attorneys  for  the  respondent  did 
not  receive  a  copy  of  the  transcript  While 
technically  the  stenographer  might  have  had 
no  authority  to  accept  service  and  sign  the 
names  of  his  employers  thereto,  still  It  is 
admitted  that  tbe  transcript  was  actually 
received  by  the  attorneys,  and  It  is  clear 
that  th^  were  in  no  way  deceived,  misled* 
or  prejudiced  by  tbe  service  in  the  manner- 
It  was  made.   The  motion  is  denied. 

The  appellants  contend  that  the  order 
granting  a  new  trial  In  this  case  must  be 
reversed  upon  the  grounds  that  It  was  prema- 
turely made  without  notice  to  the  appellaat8,u 


Digitized  by 


Google 


XOaho) 


PBIIIB  ▼. 


S2T 


and  wlthOTit  giving  them  the  statutory  time 
tn  which  to  prepare,  serre,  and  file  their 
counter  afOdavlts,  to  be  considered  on  the 
hearing  of  the  motion.  Notice  of  Intention 
to  move  for  a  new  trial  was  served  and  filed 
April  15,  1905.  Motion  for  a  new  trial,  ac- 
companied by  affldavlta  of  A.  SL  Barnes,  Mike 
Desartln.  and  James  Justice,  were  filed  April 
24,  1905.  The  motion  for  a  new  trial  reel  tee 
that  "the  plalntUC  In  the  abbve-entltled  cause 
will  on  the  let  day  of  May.  1906,  at  the  hour 
of  2  o'clock  p.  m.,  of  said  date,  or  as  soon 
thereafter  as  counsel  can  be  heard,  at  the 
courtroom  at  Bathdrum,  In  the  count?  of 
Kootenai,  state  of  Idaho,  move  the  court  to 
vacate  the  Judgment  or  dedfllon  of  the  court 
found  In  this  canse."  etc  It  Is  claimed  that 
this  motion  and  notice  was  served  on  the 
attorney  for  the  defendants  on  the  24th  day 
of  April.  190S.  Counsel  for  appellants,  bow- 
ever,  claim  that  there  is  no  proof  of  service  of 
the  notice  and  motltm,  and  that  the  attempt- 
ed proof  18  totally  d^ectlve  and  inaufllclent 
under  the  statute.  The  proof  of  service  as 
found  In  the  tranflcr4)t  Is  as  followi:  "Fred 
L.  Burgan,  being  first  duly  sworn,  deposes 
and  says  ttiat  he  la  one  of  the  attomeya 
for  the  plaintiff  In  the  al»ve«itltled  action; 
that  he  served  a  true  copy  of  the  motion 
for  a  new  trial  In  the  above-entitled  action, 
and  a  cxupy  of  aD  of  the  affidavits  used  1^ 
plaintiff  in  a1^9ort  of  said  motion  on  Edwin 
McBee,  one  of  the  attorneys  for  defendant, 
by  leaving  said  copies  with  the  stenographer 
anployeH  by  said  Edwin  McBee  in  bis  oflBce 
In  the  town  of  Bathdrum,  county  of  Kootenai, 
state  of  Idaho,  at  about  11  o'clock  a.  m.,  on 
the  24th  day  of  April,  1905."  On  May  1st 
it  appears  that  the  district  court  was  in 
session  at  Batlidrum,  and  at  the  hour  of  2 
o'dotft  m.  one  tiie  attorneys  tor  re- 
gpondent  called  up  his  motion  and  argued 
and  presented  the  same,  and  the  motion  was 
thereup<m  tokoi  jmAer  advisement  by  the 
court  It  aj^jtears  by  the  affidavits  of  the 
attCHmey  who  presented  the  motion  that  Ed- 
win McBee,  attorney  for  appellants,  was  pres- 
ent in  the  courtroom,  but  did  not  appear  In 
the  matter,  and  made  no  objection  and  took 
no  part  In  the  presentation  of  the  motion. 
The  court  held  the  matter  under  advisement 
until  August  10th,  on  which  date  he  made 
his  written  order  granting  the  motion  and 
ordering  a  new  trial. 

Counsel  for  appellants  takes  the  position 
that  at  the  time  this  motion  was  argued, 
submitted,  and  taken  under  advisement  by 
the  court  appellants'  time  for  filing  counter 
affidavits  had  not  yet  expired,  and  for  that 
reason  the  hearing  was  premature,  and  the 
court  had  no  authority  to  bear  or  consider 
the  matter.  Section  4441,  Rev.  St  1887,  pro- 
vides tiiat  where  a  party  Intends  to  move  for 
a  new  trliil,  "if  the  motion  is  to  be  made  upon 
affidavits,  the  movii^  party  must  within  tea 
days  after  serving  the  notice,  or  such  further 


time  as  the  court  In  which  the  actim  Is 
pending,  or  a  Judge  thereof  may  allow,  file 
such  affidavits  with  the  clerk  and  serve  a 
copy  upon  the  adverse  party,  who  shall  have 
t^  days  to  file  counter  afiidavlts,  a  copy  of 
which  must  be  served  upon  tiie  moving 
party."  It  will  at  once  be  obsCTred  from  the 
jwovislons  of  this  statute  that  the  motion 
for  a  new  trial  was  argued  and  submitted  to 
the  court  and  taken  under  advisement  some 
four  days  i^lor  to  the  explrattw  of  the  time 
which  was  allowed  the  adverse  parties  for 
filing  their  counter  affidavits.  The  notice  of 
intention  to  present  such  motion  on  that  day 
was  therefore  a  nullity,  for  the  reason  that 
It  specified  a  date  previous  to  the  time  limited 
by  Btetute  wlttiin  which  the  defendante  were 
authorized  to  file  their  proofs  in  opposition 
to  the  motion.  One  of  the  grounds  upon 
which  the  motion  was  noticed  to  be  heard 
was  the  affidavlte  of  B.  A.  Barnes,  Mike 
Desartln,  and  James  Justice,  atteched  to  the 
mt>tlon  and  made  a  part  thereof.  Section 
4442,  Rev.  St  1887.  provides  that  '*the  appli- 
cation for  a  new  trial  shall  be  heard  at  the 
earliest  practtcable  polod  after  notice  of  the 
motion.  If  the  motion  Is  to  be  beard  np(m  tin 
minutes  of  tte  court  and  In  other  cases, 
after  ttie  alBdavit  bill  of  esceptSona,  m  state* 
ment  as  the  case  may  be,  are  filed,  and  may 
be  brongbt  to  a  bearing  upon  moti<m  of 
rttber  party."  Now,  keq^ng  In  mind  the 
fact  that  the  advose  party  Is  allowed  10 
days  after  service  upon  him  of  the  moving 
party's  affidavits  in  wUdi  to  file  and  serve 
bis  affidavits.  It  la  clear  that  tbe  court  cr 
Judge  thereof  baa  no  power  or  authority  to 
hear  and  determine  a  motion  for  a  new  trial 
prlOT  to  Uie  oq^ttcm  of  ttils  period  allowed 
tog  the  fliinff  ot  affldavlts. 
.  Beepondent  admits  that  bis  motion  for  a 
new  trial  was  prematurely  submitted  to  the 
court  and  by  On  court  taken  under  advlae* 
ment;  but  he  says  the  court  did  not  pass  on 
the  motion  for  some  months  thereafter,  and 
that  in  the  meanwhile  ajniellanti*  time  for  ffi- 
Ing  counter  affidavits  expired.  There  can  be 
no  doubt  but  tliat  tbe  motlra  was  noticed  tot 
and  beard  at  a  premature  date,  a  date  some 
four  days  short  of  tbe  time  allowed  by 
positive  statnta  BucUe  v.  McCmiagtiy,  88 
Pac.  626.  Xt  therefore  follows  that  although 
the  ordra*  was  actually  signed  and  filed  after 
the  expiration  ot  defendants'  time  for  fil- 
ing counter  affidavits,  still  that  order  stands 
here  as  having  beea  made  without  notice 
to  the  adverse  party  of  tbe  time  and  place 
of  hearing  thereon  and  without  any  oppw- 
tunlty  for  the  defendanta  to  be  heard.  Tbe 
lldgante  on  both  sides  have  a  right  to  be 
heard  on  a  motion  for  a  new  trial,  and  each 
has  a  right  to  be  present  when  his  adversary 
la  prraenting  his  side  of  the  case.  There 
is  no  more  reason  tor  submitting  such  a 
motion  one  side  at  a  time,  and  when  tbe  ad- 
vene party  Is  absent  than  Hiare  would  be 
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for  allowing  a  plaintiff  to  offer  proofs  and 
submit  the  case  on  the  part  of  the  plaintiff 
prior  to  the  expiration  of  the  time  in  whUdi 
the  defendant  bad  for  filing  bis  answer. 

Since  we  are  under  the  necessity  of  re- 
versing this  order  granting  a  new  trial  on 
the  ground  Uiat  It  was  prenuiturely  beard 
and  anbmltted,  we  tiUnk  It  also  adTleable  to 
notice  tbe  proof  of  service  beretofore  set 
ont  Section  4889,  Bct.  8t  1887.  wblcb  pro- 
vides for  service  of  notice  and  oilier  papm 
on  the  attorney  for  a  Utlgant,  provides:  "If 
upon  an  attorney.  It  may  be  made  during 
bis  absence  from  bis  office,  by  leaving  tbe 
notice  or  other  papers  with  bis  clerk  there- 
in, or  with  a  person  having  charge  thereof; 
or  when  there  la  no  peraon  In  the  office  by 
leaving  them,  between  tbe  hours  of  eight  In 
the  morning  and  six  In  the  afternoon,  in 
a  conspicuous  place  In  the  office;  or  If  It 
be  not  open  so  as  to  admit  of  such  service, 
then  by  leaving  them  at  the  attorney's  resi- 
dence, with  some  person  of  suitable  age  and 
discretion;  and  if  hlB  residence  be  not  known, 
then  by  putting  the  same.  Inclosed  in  an 
envelope  Into  the  postofflce,  directed  to  such 
attorney."  The  service  provided  for  in  this 
subdivision  of  the  statute  Is  known  as  a 
constmctlTe  service.  It  will  be  noticed  that 
in  order  to  justify  a  service  on  any  one 
other  than  the  attorney,  or  the  leaving  of 
a  copy  In  his  office,  the  attorney  should  be 
absent  from  bla  offlca  If  delivered  to  some 
other  person  for  the  attomfly,  It  most  appear 
that  such  other  person  was  either  his  clerk 
or  a  person  having  diarge  of  the  office,  and. 
In  case  tibere  Is  no  person  meeting  ^ther  of 
tiiese  requirements,  tbm  It  must  ai^ear  that 
the  notice  waa  left  In  ^"a  conq^icnoos  place 
In  Ibe  office  between  tbe  boors  of  ^bt  In. 
tbe  morning  and  alz  In  tbe  afternoon.'*  The 


proof  of  service  In  the  present  case  makes 
no  attempt  to  show  a  personal  service  on 
Mr.  McBee,  nor  does  it  show  that  he  was  ab- 
sent from  his  office.  On  the  other  hand,  U: 
shows  that  tbe  copies  were  left  "with  tbe 
stenographer  employed  by  said  Edwin  Mc- 
Bee, In  bis  office  In  the  town  of  Bathdmm." 
It  m^bt  be  presumed  that  tbe  stenographer 
was  In  charge  of  the  attorney's  office,  and 
possibly  that  the  atenographer  waa  bis 
"clerk."  within  the  meaning  of  sectlfm  4888, 
supra;  but  It  cannot  be  reasonably  preanm- 
ed  that  tbe  attorney  waa  absrat  from  bla 
office,  In  the  absence  of  a  statement  In  tbe 
proof  of  serrlce  to  that  eOect  Tbe  qnee- 
tlon  as  to  the  anffidency  of  aerrice  of  tbla 
kind  has  frequently  been  before  the  courts 
and  construed  In  tbe  light  of  tbe  statute 
above  quoted.  Warner  v.  Teacbenor,  2  Ida- 
ho (Haab.)  88,  2  Pac.  717;  Doll  Smith,  32 
Cal.  476;  Oallardo  t.  Atlantic,  etc..  Tel. 
Ga.  46  OaL  BIO;  Daladl  v.  Superior  Gourt, 
67  Oal.  4BS,  7  Pac  010;  Bfohr  Byrne,  131 
OaL  288,  68  Pae  841.  We  do  not  mean  t» 
be  understood  as  saying  that  we  would  or 
would  not  reverse  tbe  judgment  on  account 
alone  of  the  defect  in  tbe  foregoing  proof  of 
service.  It  Is  sufficient  In  this  case  to  say 
tliBt  the  defect  deserves  and  requires  con- 
sideration. Parties  litigant  cannot  be  toe 
careful  In  making  proof  of  service  where 
service  is  required  by  statute. 

The  motion  for  a  new  trial  having  been 
prematurely  argued,  submitted,  and  taken 
under  advisement,  and  having  been  eventu- 
ally made  and  entered  without  notice.  Is 
therefore  erroneous,  and  is  reversed,  and  ttie 
cause  Is  remanded  for  further  procee^nga. 
Goats  awaMed  to  appellanta. 

BTOOKSIiAOBB,  a      and  SULLIYAM, 
ewcor. 
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MOUNT  T.  HcAULAY  et  aL* 
<8upreme  Court  of  Oregon.  Jan.  30,  1906.) 

1.  QuiKTiNQ  Title— Cloud  on  Title  Occa- 
sioned BT  Died  Void  ok  Its  Face— Relibf. 

In  a  suit  to  remove  a  cloud  from  the  title 
to  real  estate,  equltr  will  give  relief  thoiwti 
the  deed  allegad  to  be  a  doad  ii  void  on  its 
face. 

]]EA.  Note. — For  cases  in  point,  aee  ToL  41, 
Gent  Dig.  Quieting  Title,  {  20.] 

2.  Taxatiok—Tax  Titles— Aonon  to  Tbt 

TTTU— LlinTATIONS. 

B.  &  C.  Comp.  S{  S12S.  8146,  providing 
that  an7  actioa  for  the  recover?  of  land  sold 
for  taxes  shall  be  commenced  within  three  years 
from  tiie  recording  of  the  tax  deed,  apply  only 
to  actions  for  the  recovery  of  land  sold  for 
taxea,  and  not  to  suits  to  quiet  title  or  deter- 
mine an  adverse  claim  thereto^ 

3.  Same. 

B.  &  C.  Comp.  I  SlSSr  (Iawb  1901.  if.  78^ 
I  5),  providing  that  no  action  to  set  aside  a 
sale  of  land  for  taxes,  or  to  quiet  title  to  the 
same,  or  to  remove  a  cloud  therefrom,  shall  be 
brought,  unless  within  two  years  from  the  date 
of  record  of  the  deed  by  the  sheriff,  when  con- 
sidered in  connection  with  sections  S,  4, 
72,  78,  Laws  1901.  which  make  It  the  duty 
of  the  sheriff  of  every  county  which  has  bid 
in  land  for  taxes  and  to  which  title  haa  been 
acquired  to  sell  the  same  and  to  make  deeds  to 
the  purchasers,  hss  reference  only  to  lands  bid 
in  by  counties  at  delinqumt  tax  sales. 

Appeal  from  Circuit  Conrt.  Baker  County: 
Samnel  White,  Jadga 

Suit  by  Blsie  L.  Mount  against  Eobert 
McAulay  and  others.  From  a  decree  of  dis- 
missal, on  suatainlDg  a  demurrer  to  the  «hd- 
plaint^  plaintiff  appeals.  Beversed. 

Tbi»  suit  was  canmenced  In  June,  1800^  to 
remOTe  a  dond  from  title  caused  by  a  tax 
deed,  and  comes  here  on  appeal  from  a  decree 
entered  on  a  dflmuirer  to  the  complaint; 
which  flws  that  from  1888  to  the  16th  day 
of  April,  180S,  Ii.  O.  Steams  was  the  owner 
of  the  premises  In  controversy,  except  a  right 
of  way  100  feet  wide  over  and  aooss  the 
same^  owned  and  occupied  by  the  Oregon 
BalhriO^  &  NaTlgation  Company,  for  rail- 
road purposes;  that  prior  to  the  let  day 
Uarcb,  1809,  Martha  B.  Hallett  and  Fred  N. 
Hallett  pnrdiased  Steams'  Interest  in  sudi 
[vop^ty  undw  a  decree  fOTeclostng  a  mort- 
gage  thereon,  uid  received  a  sherilTB  deed  on 
April  10,  1885,  which  was  duly  recorded  on 
the  2Bth  of  May  fbllowlng;  that  the  Halletts 
owned  and  possessed  the  properly,  except 
flw  light  of  way  referred  to,  until  June  B. 
1906,  when  th«y  sold  and  conveyed  the  same 
to  liie  plaintiff,  ever  since  which  time  she 
bad  bees  the  owna-  tn  fte  simple  and  In  the 
possession  thereof;  that  the  defendants  Claim 
some  Interest  or  estate  therein  by  virtue  of  a 
tax  deed  dated  September  28,  1888,  and  re- 
corded on  the  4th  of  October  of  the  same 
year,  made  In  pursuance  ot  a  sale  by  the 
sheriff  of  Baker  county  to  satls^  what  pur- 
ported to  be  the  delinquent  taxes  aaseesed 
against  the  proper^  for  the  year  1896,  a  copy 
of  which  deed  Is  annexed  to  and  made  a  part 
nf  the  complaint;  that  such  deed  Is  void  and 
'  'tUb'eerlnf  dented.'  ' 
83  P.— 84 


of  no  effect  for  divers  and  sundry  reasons 
set  out;  that  since  the  execution  thereof  and 
prior  to  the  commencement  of  this  suit  the 
plfiintur  tendered  to  defendants  the  amount 
for  which  the  lands  were  sold  at  tax  sale, 
together  with  20  pa  cent  additional  thereon, 
and  all  taxes  which  had  been  paid  by  the 
purchasers  after  such  sale,  together  with  In- 
terest thereon  at  the  rate  of  10  per  cent  per 
annum  from  the  respective  times  of  payment 
of  such  sums  up  to  the  time  of  the  filing  of 
the  complaint  and  deposited  In  court  the  sum 
of  $75,  from  which  the  above  amounts  might 
be  paid. 

O.  B.  Mount,  for  appellant  F.  M.  Saxton, 
for  reepondenta. 

BBAN,  a  J.  (after  stating  the  facts).  It 
Is  admitted  by  the  defendants,  If  we  under- 
stand their  position,  that  the  all^tlons  of 
the  complaint  are  suffldrat,  If  tni^  to  anrtd 
the  tax  sale  and  deed.  Their  contention, 
however,  is  that  if  the  tax  deed,  as  plalntllF 
claims.  Is  void  on  its  face,  It  does  not  create 
such  a  cloud  on  the  title  of  the  plaintiff  as 
will  be  relieved  against  by  a  court  of  equity; 
and  that.  If  It  Is  not  so  void,  this  suit  is 
barred  by  the  short  statute  of  llmltattons. 
The  fact  that  a  deed  or  Instrument  purporting 
to  convey  real  estate  Is  void  on  Ite  face  Is 
no  objection  to  the  Interposition  of  a  court 
of  equity  at  the  suit  of  the  ownw,  who  Is 
In  poaseasloD,  to  cancel  and  annul  such  deed. 
A  yiM  deed  Is  oftoi  apt  to  create  doubt  and 
uncertainty  in  respect  to  the  title  of  the  true 
owner  and  to  interfere  materially  with  the 
enjoymeut  and  disposition  of  his  property, 
and  tboretore  equl^  will  relieve  against  it 
Murphy  T.  Sears,  11  Or.  127,  4  Pac.  471; 
White  T.  Bspey,  21  Or.  828,  28  Pac.  71; 
Oeorge  v.  Nowlan,  88  Or.  637,  64  Pac.  1; 
Hughes  T.  lilnn  County,  87  Or.  Ill,  60  Pac. 
848;  Hoores  v.  Oladcamas  County,  40  Or.  686, 
67  Pac.  662.  And  so  there  Is  no  merit  in 
this  objection. 

If,  on  the  other  hand,  the  deed  Is  not  void 
on  its  face,  we  do  not  think  the  suit  la  barred 
by  the  short  stetuto  of  limltetlons.  There 
are  three  sectioDB  of  the  statute  now  ap- 
plicable to  the  limitation  of  af.'tlons  and 
anlte  concerning  land  sold  for  dlllnquent  taxes 
(B.  &  C.  Comp.  H  8128,  8136,  3146),  but  one 
of  whicb,  iMwever  (section  3146),  was  In  force 
at  the  time  the  deed  In  question  was  made. 
Sections  8146  and  3128  provide,  In  substance, 
that  any  action  or  suit  for  the  recovery  of 
land  sold  for  taxes,  except  where  the  taxes 
have  been  paid  or  the  land  redeemed,  shall 
be  commenced  within  a  certain  definite  time; 
but  both  of  these  sections  apply  only  to  ac- 
tions or  suits  for  the  recovery  of  such  land, 
and  not  to  suits  to  quiet  title  or  determine 
an  adverse  claim  thereto.  Farrar  v.  Clark, 
86  Ind.  449;  Bowen  v.  Striker,  87  Ind.  817; 
Earle  v.  Simmons,  94  Ind.  673;  Kraus  v. 
Montgomery,  114  Ind.  103,  16  N.  B.  163. 
Section  8185  is  section  5  of  an  act  to  amend 
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the  act  of  1898  (Laws  1901,  p.  7S),  author* 
Izing  county  Judges  and  clerks  of  school 
districts  to  bid  in  property  sold  for  taxes 
and  to  provide  for  the  sale  of  tbe  same 
(Laws  1893,  p.  28),  and  tbe  limitation  clause 
tbereln  clearly  has  reference  to  suits  involv- 
ing tbe  validity  of  deeds  given  by  a  sheriff 
for  property  bid  in  by  the  county  for  delln- 
qnent  taxes,  and  whidb,  by  this  latter  act, 
he  is  authorized  and  required  to  sell.  By 
section  8,  p.  72,  of  the  act  of  1901,  It  Is  made 
tbe  duty  of  tbe  sherlCF  of  every  county  in  the 
state  which  had  theretofore  bid  in  land  for 
taxes,  and  to  which  tbe  county  bad  acquired 
title,  to  sell  the  same  to  the  highest  bidder 
for  cash  in  manner  and  form  as  upon  sales 
under  execution,  and  by  section  4,  p.  73,  as  soon 
as  practicable  thereafter,  to  make  to  therespec- 
tive  pnrchasera  deeds  for  the  several  parcels 
sold  to  them.  Section  C  declares  the  force 
and  effect  of  deeds  given  by  the  sheriff  at  ; 
"sales  of  real  property  herein  provided  for," 
and.  after  declaring  that  In  any  action,  salt, 
or  proceeding  brought  to  set  aside  the  sale 
of  lands  to  counties  and  other  public  corpo- 
rations for  taxes,  or  to  quiet  title  against 
the  same,  or  remove  cloud  therefrom,  tbe 
person  claiming  the  ownership  as  against  tbe 
purchaser  shall  tender  and  pay  into  court 
with  bis  first  pleading  the  amount  of  taxes 
and  costs  for  which  tbe  lands  were  sold,  to- 
gether with  Interest  thereon,  and  all  taxee 
and  assessments  paid  by  tbe  purchaser  since 
the  sale,  provides  "nor  shall  any  such  ac- 
tion, suit,  or  proceeding  be  brought  unless 
within  two  years  from  tbe  date  of  record  of 
the  deed  by  the  sheriff."  As  appears  from 
the  title  and  body  of  the  act,  it  has  reference 
to  lands  bid  In  by  counties  at  delinquent  tax 
sales  and  to  tbe  sale  and  disposition  thereof. 
Tbe  only  deed  therein  mentioned  or  referred 
to  Is  tbe  <me  to  be  given  by  tbe  sho'lff,  as 
provided  In  section  4*  and  tberefme  the  clause 
qnoted  neceBsarily  must  have  reference  to 
mdh  deed,  and  not  to  a  deed  given  by  a 
sheriff  to  a  pnrcbaser  at  a  delinquent  tax 
sale. 

For  these  reasons,  we  think  the  court  below 
was  In  error  In  sustaining  tlie  demnrrer  to  tbe 
complaint  Tbn  questions  sought  to  be  liti- 
^ted  con  be  more  Intelligently  consldOTea 
otter  a  trial  npon  the  Issues  tendered  by  the 
complain^  and  we  tliweCwe  refrain  ttom 
expressing  any  opinion  upon  the  other  ques- 
tions argued  by  counsel. 

The  decree  will  be  reversed,  and  the  suit 
remanded  to  the  comt  below,  tor  sodi  tar- 
ttaer  proceedlngB  as  may  be  proper,  not  in- 
consistent with  this  opinion. 


In  re  BTTREITB  WILL. 

(SuprsDW  Oonrt  of  Oregon.  Jan.  28,  1906.) 

L  WnU  —  TSSTAlCEnTABT  OaPAOITT  —  SuF- 
FIOIINOT  or  EVIDBHCie. 

In  a  will  ooDtestt  evidanos  Md  to  show  tss- 
tamentary  capacity. 


Z  Sakb— Mbuuh  <ff  TUTAHEHTAxr  OaPM- 

ITT. 

Where  testator  underHtands  what  he  la  do- 
ing at  the  time  of  the  execution  of  his  will,  and 
has  fall  knowledge  of  Us  property  and  how  he 
wishes  to  dlspoes  of  it  among  those  entitied  to 
his  bounty,  be  Is  of  sufficient  testamoitary  ca- 
pacity, notwithstanding  old  age,  sickness,  dcMU- 
ty  of  body,  or  extreme  distress. 

[Ed.  Note. — For  casea  In  point,  sea  vol  40, 
Cent  Dig.  Wills.  »  92;  94,  9e-100!l 

Appeal  from  Olrcnlt  Court,  Martim  Coun^; 
William  Galloway,  Judge. 

Will  contest  by  Max  O.  Burw  against 
Leda  y.  Bnren  Reeves.  Frwu  a  decree  of 
the  circuit  court  setting  aside  the  will  on 
appeal  from  the  county  court,  contestee 
appeals.  Reversed. 

This  Is  a  will  contest,  Instituted  In  the 
county  court  of  Marlon  county  by  Max  O. 
Buren,  only  son  of  A.  B.  Buren,  deceased, 
to  have  declared  void  tbe  will  of  bis  fathw. 
for  the  reason,  as  stated  in  tbe  petition, 
that  his  father  at  tbe  time  he  signed  the 
Instrument  In  question  was  not  of  sound 
and  dlB[>oslng  mind  and  memory,  but  was 
In  his  dotage,  and  suffering  from  disease, 
old  age,  and  great  physical  and  mental  dis- 
ability and  infirmity,  and  bis  mind  and 
memory  were  so  Impaired  as  to  render  him 
entirely  Incapable  of  making  a  will  or  of 
understanding  the  terms  of  any  will  or  of 
making  any  valid  disposition  of  bis  propraty, 
and  that  he  never  made  or  executed  said 
pretended  will,  and  did  not  intend  tibat  Its 
provisions  should  take  effect,  and  did  not 
know  or  understand  the  contents  thereof. 
At  the  hearing  the  will  was  sustained,  but  an 
appeal  was  taken  to  the  circuit  court,  where  a 
decree  was  entered  setting  aside  tbe  will, 
from  which  decree  tbls  appeal  was  taken  by 
Leda  V.  Buren  Reeves,  contestant's  only 
sister,  who  was  unmarried  at  the  time  of  tbe 
death  of  their  father.  Tbe  fathw  of  these 
litigants  had  been  a  resident  of  Salem  for 
many  years,  and  died  on  February  24,  1904, 
leaving  surrlvlcg  blm  as  his  sole  heirs  the 
contestant,  Max  O.  Buren,  his  son,  aged  about 
84  years,  and  one  daughter,  Leda,  aged  about 
19  years,  who  resided  with  her  fotho-,  while 
her  brother  was  married  and  had  three  young 
sous,  and  resided  in  a  neighboring  resldoice. 
At  the  time  of  his  death  the  father  was  be- 
tween 64  and  65  years  of  age,  and  bad  been 
afflicted  for  many  years  with  what  Is  com- 
monly called  "locomotw  ataxia,"  and  also 
with  defective  hearing.  From  1890  to  1894 
he  was  engaged  in  tbe  furniture  business  In 
Salem  with  his  son,  Max.  under  the  firm 
name  of  A.  B.  Buren  &  Son.  but  In  tbe  lattw 
year  he  sold  his  interest  to  his  son  and  a 
Mr.  Hamilton,  and  thereafter  loaned  money 
and  looked  after  his  pro[>erty  interests, 
which  were  quite  extensive,  and  at  the  time 
of  bis  death  aggregated  abont  136,000. 
During  the  winter  of  1908-1904  bis  physical 
troubles  so  progressed  as  to  confine  him  to  bis 
home,  where,  during  tbe  pleasant  weather, 
ho  frequently  sat  In  the  tnmt  yard  and  chat- 
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ted  with  hlfl  friends  and  neighbors  as  they 
passed.  In  the  month  of  Febmarj,  1004,  he 
became  confined  to  bia  house,  and  on  the  16th 
day  of  that  month  sent  for  an  attorney  and 
gave  him  directiiuis  about  drafting  his  will, 
and  two  days  later  the  will  was  drawn  at 
the  reridotce  of  the  testator  In  the  presence 
of  himself  and  three  witnesses,  and  by  falm 
duly  oecDted.  fiy  this  will  he  gave  certain 
residence  iHXtperty  to  his  daughter  and 
certain  other  like  property  to  his  son.  and  cer- 
tain othw  real  property  to  tbem  jointly,  and 
made  a  bequest  of  $2,000  to  each  of  bis  three 
grandBMiB,  the  children  of  bis  son.  Max.  And 
"as  a  matter  of  kindly  ronembrance"  made 
two  small  bequests,  one  for  $260  to  Mrs.  Fan- 
nie Wain,  a  friend  and  former  member  of  his 
honsehold,  and  a  like  amount  to  Carolyn 
Holman,  the  infant  daughter  of  Mrs.  Rachel 
Holman,  who  waa  also  a  friend  and  at  one 
time  a  membw  of  bis  Iwus^ld;  this  latter 
bequest  being  made  "on  account  of  the  many 
kindnesses  bestowed  on  me  and  my  family 
by  hw  mothOT.**  ThB  wlU  furtber  prorlded 
that  the  bequest  made  to  bis  grandsons 
Mhvnid  not  be  paid  to  them  until  th^  bad  at- 
tained the  age  of  24  yean^  end  be  appointed 
tti^  fatlier  as  guardian  of  th^r  fonda,  and 
directed  tbat  the  same  ahould  be  loaned  to 
the  best  advantage  and  upon  security,  to  be 
ai^roved  by  the  ivobate  court  of  Marlon 
county,  Or.,  and  tbat  neither  the  principal 
nor  Interest  thereon  should  be  used,  except 
to  pay  taxes  and  other  public  charges  therewi. 
The  residue  of  bis  estate  was  willed  to  his 
daughter,  Leda,  and  she  was  appointed  execu- 
trix of  bis  last  wUl  and  testamoit,  to  swve 
without  bonda.  This  will  was  executed  aa 
the  18th  day  of  February,  1904,  In  the  pre** 
ence  d  N.  J.  Judab.  W.  H.  Holmes,  and  Mary 
Ellsa  Cotter,  the  trained  nurse  who  was  then 
attending  him.  During  his  last  Illness  Mr. 
Bum  at  times  snfloed  great  physical  pain, 
to  rdleve  which  lie  was  given  morphine,  and 
at  times  to  allay  bis  nervousness  was  also 
given  bromide,  which  drugs  had  a  depressing 
tSeet  on  htm  and  caused  more  or  less  stiqmr. 

W.  H.  Holmes  and  John  H.  McNary,  for 
anwUant  John  A.  Carson  and  A.  M.  Can- 
non, for  respondent 

HAILKT,  J.  (after  stating  tiw  facts). 
Tin  only  questltm  Involved  upon  this  appeal 
Is  the  testamentary  capacity  of  the  deceased 
at  tbe  .tlme  of  the  execution  of  the  will. 
It  Ifl  contended  on  the  part  of  the  contestant 
tiiat  1^  reason  of  tbB  morphine  and  other 
Orogi  admlnistcped  to  bis  father  during  his 
last  Illness,  together  with  the  progress  of 
the  disease  from  which  he  was  suffering, 
be  was  not  of  sound  and  disposing  mind 
and  memory,  and  the  Instrument  is  tbo^re 
void.  To  support  this  contention,  the  con- 
testant relies  almost  wholly  upon  the  iqrfnlon 
testbnony  ot  espectB  vwsed  in  mental  dis- 
orders, only  two  of  wliom  actually  saw  tin 
testator  during  his  last  tUness.  One  of  these 


called  on  the  evening  of  the  17th  of  Feb- 
ruary, the  day  before  the  will  was  writt^, 
when  the  testator  was  In  a  stupor  from  the 
^ects  of  mwphlne  given  him  during  the 
day,  and  did  not  arouse  him  bo  as  to  have 
any  conversation  with  him.  while  the  other 
waa  his  attending  physician,  who  ordinarily 
made  two  calls  a  day,  one  in  the  morning 
and  one  in  the  evening,  and  was  not  preset 
at  the  time  of  the  execution  of  the  will 
Tbe  other  expeet  witnesses  based  tbelr  opin- 
ions upon  a  readlt«  of  the  testimony  of 
these  two.  The  appellant  and  proponent  con- 
toids  that  her  father  was  of  sound  and  dla* 
posing  mind  and  memory  at  the  time  of  the 
execution  of  the  Instrument,  and  relies  upon 
tbe  testimony  of  the  sutncrlblng  witnesses 
and  of  friends  and  acquaintances  who  saw 
and  conversed  with  her  father,  both  before 
and  after  the  execution  of  tbe  Instrument 
We  have  car^lly  read  and  consld^ed  all 
the  testimony  In  the  recwd,  and  also  In- 
spected tbe  original  will,  which  was  sub- 
mitted for  that  purpose.  The  testimony  of 
friends  and  associates  of  the  deceased  shows 
tliat  be  was  a  careful,  prudent,  and  capable 
business  man,  who  kept  close  watch  over 
all  his  affairs,  and  folly  understood  all  Us 
business  dealings.  The  evidence  also  dis- 
closes that  f<»  some  time  prior  to  tbe  ex- 
ecution of  his  Instrumoit  be  had  be«i  talk- 
ing about  making  a  will,  and  had  told 
fwmo*  members  ot  bis  household  what  be 
purposed  doing  with  a  part  of  his  property, 
and  after  its  execution  again  told  at  least 
two  parsons  besides  his  daugbttt  what  dla* 
position  he  had  made  of  parte  of  tils  pn^ 
er^  by  will,  specifying  tbe  particular  pTOfi- 
erty  and  to  whom  It  was  gIv«D.  On  Febru- 
ary 16,  1904,  be  a&cit  for  his  attorn^,  Mr. 
W.  H.  Holmes,  of  Salem,  whom  be  had  fire- 
qnently  consulted  in  legal  matters,  and  re- 
quested him  to  draw  bis  will  and  gave  him 
directions  as  to  tlie  disposition  he  desired 
to  make  of  liis  pn^ertft  all  of  which  was 
noted  down  by  his  attorney,  who  returned 
the  next  day  to  draft  the  will,  but  no  wit- 
nesses being  present  the  matter  was  deferred 
until  the  following  day,  whoi  N.  J.  Judab, 
a  personal  friend  of  the  deceased,  was  pres- 
ent to  act  as  a  wltnais,  and  also  acted  aa 
scrivowr  in  drafting  the  will,  writli«  from 
dictation  given  hto  by  Mr.  Holmes^  and  In 
doing  BO  sat  near  the  testator,  who  waa 
iHrfstored  up  In  bed,  and  wlu,  as  testified 
to  by  Mr.  Holmes,  "paid  very  close  attention 
to  what  was  gn^  mi  and  Interrupted  me 
a  time  or  two  In  some  formal  matters  or 
unimportant  matt^  showing  that  he  was 
paying  very  doee  attration  to  what  Z  said.** 
Aftor  tbe  will  waa  wrlttoi  It  was  carefully 
read  to  the  testetor  by  Judah  In  tbe  pres- 
ence of  Mr.  Holmes  and  Mlaa  Cotter,  tbe 
ntirw.  He  then  signed  it  and  dedared  It 
to  be  his  will,  and  requested  the  persons 
present  to  wltnesi  it  as  sndk,  and  after 
they  had  done  so  be  asked  his  attorney,  aa 
testiflea  to  by  tbe  witnesi  Judah,  *nf  la 
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ttm  ttrait  of  recovery  from  that  Illness,  If 
tbe  making  and  declaration  of  this  will  would 
binder  or  prevent  him  from  making  any 
other  disposition  of  Us  pnH>ert7,  If  be  wanted 
to  It,  or  anything  else."  His  daugbtw, 
Leda,  also  testifled  that  later  on  the  same 
day  he  asked  her  to  read  the  will,  and 
when  she  had  done  so  asked  her  if  It  was 
satisfactory,  and  "talked  abont  It  the  next 
day,"  and  "knew  exactly  what  was  In  the 
will,"  and  "mentioned  each  particular  in- 
stance."  Mrs.  Rachel  Holman,  a  friend  and 
former  member  of  tbe  family,  testifled  that 
In  tbe  evening  after  the  will  was  made  she 
beard  the  old  gentleman  and  hit  son,  Max, 
talking,  and  "heard  Max  say:  'Has  Leda 
been  any  nmrer  and  dearer  to  you  that  yon 
should  favor  her.*  Tbe  old  gentleman  was 
Indignant,  and  be  said:  'Max,  don't  yon 
think  I  am  in  my  right  mind?  Don't  yon 
tbink  I  know  what  I  want  to  do  with  my 
property  f  He  seemed  to  be  angry  because 
Mr.  Buren  was  trying  to  Impress  upon  him 
that  be  was  as  dear  to  blm  as  Leda."  She 
further  testifled  that  on  the  morning  fol- 
lowing tbe  execution  of  the  will  she  called 
and  conversed  with  Mr.  Buren,  and  he  men- 
tioned the  bequest  of  f2G0  to  her  baby, 
Carolyn,  and  asked  her  to  remind  the  child 
of  the  bequest,  and  that  it  came  from  blm* 
whenever  aba  was  M  enot«h  to  appreci- 
ate it 

The  only  testimony  given  by  the  contestant 
himself  regarding  bis  father's  physical  and 
mental  condition  is  the  following:  "Q.  Did 
you  see  your  father  during  his  last  Illness  or 
shortly  preceding  his  death?  A.  I  saw  him 
during  bis  sickness;  yes.  Q.  State  to  the 
court  tbe  condition  of  bis  bearing,  and  con- 
fine your  testimony  solely  to  that  one  matter. 
A.  My  father's  hearing  was  always  bad,  and 
bfl  wu  very  inattentive,  making  it  hard^ 
for  him  to  bear  a  person  tiian  one  who  had 
the  same  hearing.  At  a  number  of  times  I 
noticed  that  when  it  came  to  giving  bis  med- 
icine that  Miss  Cotter  had  to  talk  very  lond 
to  bim,  and  I  bad  to  talk  load  to  him,  and 
bad  to  repat  It  a  number  of  times.  It  was 
practically  Impossible  to  carry  on  an  extend- 
ed conversation  with  him.  Q.  What  was  tbe 
reason  of  that?  A.  He  was  dull;  his  mind 
seemed  dull.  Q.  I  mean  about  his  liearing? 
A.  Well,  the  reason  that  It  was  so  bard  to 
carry  on  a  conversatioa  with  him  was  be- 
cause his  hearing  was  so  bard,  and  be  did  not 
look  directly  at  yon,  and  he  had  a  poor  «m- 
cepti<m  of  the  readl^  of  oiM^  Itpa  if  he  did 
look  at  yon."  He  does  not  contradict  tbe  tes- 
timony of  Mr&  Holman  or  attempt  to  detail 
tiie  mental  condition  of  his  father,  although 
he  visited  and  talked  with  bim  on  the  day 
ttie  will  was  signed  and  on  the  preceding 
day,  and  saw  bim  a  nunber  ct  times  during 
bis  last  sickness. 

Personal  friends,  who  liad  been  acquainted 
with  him  for  years  and  who  visited  with  blra 
both  before  and  after  the  execution  of  the 
will,  teatiaed  that  th^  found  blm  sofferlng 


physically,  but  that  bis  mind  was  dear,  and 
he  talked  rationally  about  business  and  other 
matters  and  was  in  his  normal  mental  condi- 
tion, which  was  that  of  a  careful  and  cautious 
man  of  good  business  capacity.  Holmes  and 
Judah,  the  subscribing  witnesses,  both  testi- 
fied that  his  mind  was  perfectly  clear  when 
tbe  will  was  drafted  and  executed,  and  the 
attending  circumstances  as  detailed  by  them 
and  the  nurse,  together  with  the  testimony  of 
other  witnesses  who  saw  him  before  and  after 
the  execution  of  tbe  will,  folly  establish  the 
fact  that  he  understood  what  be  was  doing 
at  the  time  he  executed  the  will,  and  had  fall 
knowledge  of  his  property  and  how  he  wished 
to  dlQxwe  of  it  among  those  entitled  to  his 
bounty,  and  this  was  "sufficient  testamentary 
capad^,  notwithstanding  his  old  age,  sl(^- 
ness,  dd>l)lty  of  body  or  extreme  distress," 
within  the  rule  now  firmly  established  In  tills 
state  and  recently  reiterated  by  Mr.  Justice 
Moore  in  the  case  of  Amea'  Will,  40  Or.  4d5- 
601,  67  Pac.  7S7,  where  all  tlie  decisions  of 
this  court  upon  this  subject  are  collated. 

The  decision  of  tbe  circuit  court  will 
therefore  be  reversed,  and  this  cause  remand- 
ed for  snch  further  proceedings  as  may  iM 
proper,  not  inconsistent  with  this  <vtailoii. 


BAKER  COUNTY  v.  HUNTINGTON  et  aL 
(Snprane  Gonrt  of  Oregon.  Jan.  2B,  1906.) 

1.  PnnciFAL  Aim  Bubktt — InooicFLEn  In-. 

•TRUHKirT — ^DEUVERT. 

Where  a  sheriff  as  tax  collector  delivered 
a  bond  to  tbe  county  court,  without  signing 
the  same  himself,  without  the  names  of  any 
ot  the  suretiai  exc^t  one  being  altered  there- 
in or  certain  other  saretieB  qoalifying,  and 
without  obtaining  the  signaturee  of  sureties 
Bufflcient  to  complete  the  bond,  tbe  liability 
of  the  auretles  who  had  signed  the  bond  de* 
pended  on  whether  the  sheriff  had  authority 
to  deliver  the  uncompleted  and  Imperfect  Instru-  - 
meat  as  their  act  and  deed,  and  not  whether 
there  was  any  definite  understanding  or  agree- 
ment between  the  sheriff  and  such  sureties  at 
the  time  the  instrument  was  sinied  by  them, 
that  it  shonld  not  be  so  delivered. 

2.  Saxk. 

A  principal's  authority  to  deliver  an  nncom- 
pleted  imnd  as  the  act  and  deed  of  certain  sure- 
ties, who  bad  signed  tbe  same,  may  be  implied 
from  tbe  sureties'  acts  and  conduct 
8.  Sahe — BVIDEnCB. 

Where  certain  sureties  signed  an  uncom- 
pleted and  imperfect  bond  of  a  sheriff  and  tax 
collector,  attempting  to  limit  their  liability  by 
writing  amounts  before  their  names,  their  mere 
act  in  BO  signing  the  bond  and  leaving  it  with 
the  principal,  withoot  any  express  restriction 
as  to  its  delivery,  was  Insufficient  as  a  matter 
of  law  to  show  authority  of  the  principal  to 
deliver  the  bond  in  Its  nncompleted  condition. 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty; W.  R.  Ellis.  Judge. 

Action  by  Baker  county  against  A.  H. 
Huntington  and  others.  From  a  judgment 
for  plalntUt,  defendants  appeal  Reversed. 

William  Smith,  for  appdluti.  Thomas 
Greene,  Cor  respondent 
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BXAM,  GL  J.  Tbli  Is  an  actkm  upon  an 
tn^Tomeait  alle^iea  to  be  a  aherUTs  bond  as 
tax  collector.  TbB  facts  are  anbatantlallr 
stated,  and  the  law  applicable  thereto  de- 
dared.  In  the  <9lnlon  on  the  former  appeal. 
79  Paa  187.  TTpon  the  second  trial  It  ap- 
peared that  Huntington  was  elected  sheriff 
of  Bak«:  county,  In  Jnne,  1900,  and  qualified 
by  taking  the  oath  of  office  In  July,  and 
giving  the  undertaking  required  by  section 
2392.  Hill's  Ann.  Laws.  His  bond  as  tax 
collector  was  flxed  by  the  conn^  court  at 
910,000,  but  he  seems  to  hare  bad  some 
difficulty  In  obtaining  sureties  thoreon,  and 
at  the  meeting  of  the  county  court  In  Sep- 
tember, he  had  been  able  to  obtain  only  the 
slgDBtnres  of  the  defendants  to  this  action, 
each  of  whom  had  attempted  to  limit  his 
liability  by  writing  or  causing  to  be  written 
before  his  name  the  amount  for  wlilch  he 
Intended  to  become  liable,  and  which  amount- 
ed in  the  aggr^ate  to  only  $7,000.  Without 
Bigning  the  Instrument  himself  and  without 
the  names  of  any  of  the  sureties,  except 
Brown,  being  entered  therein,  or  the  sureties 
Brown  and  Fleetwood  quall^lng,  and  with- 
out obtaining  the  signatures  of  snretlea  suffl- 
dent  to  complete  the  bond,  the  uncompleted 
Instmment,  a  copy  of  which  Is  set  out  In 
the  former  opinion,  was,  as  the  plaintiff 
alleges,  delivered  by  Huntington  to  the  county 
court,  and  received  by  It  as  and  for  his 
bond  as  tax  collector. 

The  defendants  requested  the  court  to 
iDBtruct  the  Jury  that  *it  was  Incumbent 
upon  Baker  county,  owing  to  the  Irr^larl- 
tles  appearing  on  the  face  of  the  Instrument, 
to  make  all  reasonable  efforts  to  ascertain 
If  there  were  conditions  limiting  the  obliga- 
tions of  the  sureties,  and  to  ascertain  whether 
or  not  the  sureties  thereon  had  consented 
to  Its  dellrary  In  the  condition  in  which 
yon  find  It  I  Instruct  you  that  If  you  find 
that  the  Instrument  In  question  was  handed 
to  the  county  Judge  of  Baker  county  In  Its 
present  condition  by  Huntington,  and  that 
at  said  time  the  defendants  had  not  con- 
sented to  Its  use  by  said  county  as  the  tax 
collector's  bond,  that  the  receipt  by  said 
county  of  such  Instrument  under  those  clr- 
cnmstances  did  not  constitute  a  delivery,  and 
snch  receipt  does  not  render  defnidents  lia- 
ble thereon."  The  court  refused  to  give  the 
Instruction  as  requested,  but  gave  It  as  modi- 
fled,  by  adding  at  the  end  of  the  first  sen- 
tence the  words  "unless  the  defendants  by 
the  assent  or  understanding  of  Huntington 
Imposed  no  restrictions  as  to  Its  delivery." 
and  also  charged:  If  the  bond  "was  signed 
by  the  detoidants  and  delivered  to  Hunting- 
ton *  •  •  without  any  agre^ent  or  un- 
derstanding between  the  sureties  and  Hunt- 
ington that  It  was  not  to  be  delivered  to 
the  county  until  other  qnallfled  persons  had 
signed  It.  *  *  *  Huntington  bad  the 
right  to  dellTtf  the  same  to  the  county 
court;  and  If  yon  find  that  thereafter  be 
did  deliver  It  as  his  tax  bond,  and  the  county 


court  accepted  It  as  BwSkt  your  verdict  should 
be  fOT  the  pUtntUr.**  And  If  the  "iMnd  was 
signed  and  delivered  to  Huntington  without 
any  conditions  or  restrictions  as  to  when  and 
how  it  was  to  be  fnrtJier  signed  or  executed, 
If  at  all,  before  tbe  delivery,  the  failure 
of  tlie  court  to  inquire  regarding  his  au- 
thority to  dellvw  It  would  not  affect  his 
right  to  so  deliver  tbe  bond."  And  tbat  If 
the  bond  was  s^ed  by  the  defendant  sure- 
ties, and  tb^  "gave  It  or  left  it  In  tbe 
hands  of  Huntington  as  his  tax  bond,  with- 
out Imposing  npon  him  definite  or  any  con- 
ditions that  it  should  not  be  delivered  un- 
til signed  by  otiier  persons,  •  •  *  they 
thereby  made  him  their  agent  to  deliver  it 
to  the  county  court  In  the  form  in  which 
it  left  their  hands." 

1^  these  Instructions  and  others  of  sim- 
ilar import,  which  were  given,  but  not 
here  set  oat,  the  right  of  Huntington  to 
driver  the  IxHid  was  made  to  turn  on  the 
question  whether  there  was  any  definite  un- 
dorstendlng  or  agreement  between  blm  and 
the  defendants  at  the  time  the  instrument 
was  signed  by  them  tbat  It  should  not 
be  delivered  In  Its  then  condition,  and  not 
whether  he  had  authority  to  deliver  the 
uncompleted  and  imperfect  instrumuit  as 
their  act  and  deed.  This  Is  not  the  law 
as  declared  in  the  former  opinion.  After 
stating  that  "Huntington  must  have  been 
clothed  with  authority  from  the  sureties, 
real  or  apparent  to  deliver  tbe  bond,  as 
a  completed  Instrument,  or  his  disposition 
of  it  could  not  bind  them."  the  (pinion  pro- 
ceeds to  show  that  the  defecte  and  Infirmi- 
ties of  the  instrument  were  such  that  the 
doctrine  of  apparent  authority  could  not  be 
Invoked,  and  therefore  It  "became  a  question 
of  fact  for  the  Jury  to  determine  from  the 
evidence  whether.  In  reality,  Huntington 
was  given  authority — not  whether  he  had  ap- 
parent authority,  as  the  bond  on  its  face 
refutes  that — from  the  sureties  signing  to 
deliver  this  bond  to  tbe  county  court  as 
their  act  and  deed."  We  do  not  think  we 
can  make  the  question  any  clearer  by  elab- 
orating on  tbe  former  opinion.  It  Is  not 
necessary  for  the  platntlCT  to  show  express 
authority  f^om  the  defendants  to  Huntington 
to  deliver  tbe  bond.  His  authority  may  be 
implied  from  their  acta  and  conduct  but 
he  must  have  authority,  either  express  or 
implied,  to  make  the  delivery  before  it  could 
become  effective.  The  mere  slgnli^  by  than 
of  the  uncompleted  and  Imperfect  Instru- 
ment In  the  manner  In  which  they  signed 
It  and  leaving  It  with  Huntington,  without 
any  express  restriction  as  to  Ita  delivery, 
was  not  enough  to  show  authority  to  deliver 
It,  as  a  matter  of  law.  It  would  be  an  Im- 
portant fact  to  be  considered  along  with  all 
the  other  evidence  In  determining  whether 
they  Intended  to  vest  him  with  authority 
to  deliver  tbe  Instrument  in  ita  then  con- 
dition as  their  act  and  deed,  or  whether 
tbe  understanding  was  that  it  should  not 
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be  dellrered  nntil  the  aggregate  amounts 
aasiimed  bj  tbe  aereral  soretlea  shonld  equal 
the  face  of  tbe  bond.  If,  at  tbe  time  tbej 
executed  tbe  bond,  tbey  Imposed  no  reetrlc- 
tiona  upon  Its  Aeliyerj,  and  notbing  was 
said  abont  that  matter  or  the  obtaining  of 
other  sureties,  It  would  evidence  an  intent 
to  make  Huntington  tbelr  agent  to  deliver 
It  to  the  comity  court;  but  It  would  not  be 
coDcluslTe.  Hxmtingtoii's  antborlty  must  be 
determined  from  all  tbe  circumstances  In 
the  case,  and  not  from  cue  single  Item  of 
erldenca  The  unoDmpleted  cmditlon  of  tbe 
Instrument,  the  manner  of  Its  execution  by 
tbe  defendants,  tbelr  attempt  to  limit  their 
liability  by  writing  the  amount  each  Intended 
to  assume  opposite  bis  signature,  tbe  fact  that 
the  sum  of  such  amounts  did  not  equal  tbe 
face  of  tbe  bond,  are  all  ImpOTtant  factors, 
and  abould  be  considered. 

Tbe  InstmctlonB  as  glTen  wwe  not  In 
barnxmy  with  these  views,  and  the  error 
was  not  cured  by  the  Instmcttois  given  at 
tbe  request  of  tbe  defendants. 
■  The  Judgment  is  rerersed,  and  a  .new  trial 
ordered. 

HAILBT,  X,  having  been  of  counsel,  took 
no  part  in  this  dectslim. 


MOBOAN  et  at.  v.  SHAW. 
(Supreme  Court  of  Oregoii.   Jan.  S8,  1908.) 

1.  Watebs  and  Wateb  ConBSKS— Afpiopsu- 
TioH  OT  Rights  m  Pnauc  Luns— Tna 
WHSN  Right  Attaches. 

The  right  to  tbe  use  of  tbe  waters  of  a 
stream  relates  back  to  its  inltiatfon  by  a  settler 
of  public  lands,  and  not  to  the  time  when  his 
ditches  were  completed,  provided  the  work  of 
digging  them  was  prosecuted  with  reasonable  dil- 
Igencet 

[Bd.  Note. — For  eases  lu  point,  see  vol.  48, 
Gent  Dig.  Watos  and  Water  Oonrses,  H  10- 
12.] 

2.  Sams— Pbiobitt— EviDBRCE. 

Where  the  prior  appropriation  of  waters  of 
a  public  stream  was  In  fssne,  declarations  of  de- 
fendant that  his  right  to  the  use  of  the  water 
was  a  subsequent  one  was  sufficient  to  show  a 
prior  appropriation  by  plaintiff  when  corrobo- 
rated by  the  fact  that  for  18  years  defendant 
permitted  sufficient  water  to  flow  in  the  channel 
of  the  stream  to  irrigate  plaintiff's  land. 
8.  Same— RiPABiAK  Rights— Goincoir  Law 

DOCTBIHE— PbIOB  ATPBOFBIATIOn. 

Where,  as  in  Oregon,  the  common-law  doc- 
trine of  riparian  rights,  as  modified  by  the  rule 
of  prior  appropriation.  Is  recognized,  when  a 
prior  settler  on  public  land  through  which  a 
stream  flows  appropriates  the  waters  of  such 
stream  for  irrigating  purposes,  the  stream  is 
not  flowing  through  pabllc  lands  at  the  time  of  a 
diversion  of  the  water  thereof  made  by  a  sub- 
sequent settler. 

[BH  Mote.— For  cases  in  point  sea  vol  4& 
Coit  INg.  Waters  and  Water  OonrseB»  H  11 
—14.] 

4.  Sau— Afpbopuatioit  or  Wates— BFnor. 

An  appropriation  of  water  Is  a  grant  by 
the  general  government  to  a  settler  on  public 
land  of  the  right  to  its  use  from  a  nonnavigable 
stream,  to  the  injury  of  all  public  land  above 


the  point  of  diversion,  which  may  be  witidn  or 
beyond  the  boundaries  of  the  settler's  claim. 

[Bd.  Note.— For  cases  in  point  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  H  IS, 
18.] 

Appeal  from  CSrcnlt  Oonrt,  Baker  County; 
Robert  Blakin,  Judge. 

Action  by  Anna  M.  Moi^an  and  others 
against  John  B.  Shaw.  From  tbe  decree, 
plaintiffs  appeal  and  defendant  flies  cross- 
appeal.  Decree  modified. 

This  is  a  suit  by  Anna  M.  Moi^an,  Maud 
J.  Bstes,  and  Alb^  J.  Morgan,  tbe  widow 
and  tbe  heirs  at  law  respectively  of  William 
H.  Morgan,  deceased,  to  enjoin  the  defend- 
ant, Jolm  B.  Shaw,  frcon  interfering  with 
tbe  flow  of  water  in  the  channel  of  a  non- 
navigable  stream  to  the  bead  of  plaintltts' 
ditches,  and  to  recover  dami^es  caused  1^ 
his  diversion  of  such  stream.  Tbe  com- 
plaint states  that  plaintiffs  by  Inheritance 
are  the  owners  in  fee  and  In  tbe  possession 
of  160  acres  of  land,  particularly  describing 
It,  in  Baker  county,  and  that  in  1884  their 
predecessor  In  interest  diverted  110  inches 
I  of  tbe  water  of  the  Middle  Fork  of  Burnt 
'  river  and  made  a  prior  appropriation  there- 
:  of  to  Bucb  prnnlses,  where  that  quantity 
has  ever  since  been  used,  until  1902,  and 
thereafter,  when  the  defendant  imlawfully 
diverted  all  tbe  water  from  that  stream  to 
tbelr  damage  in  tbe  sum  of  {995.   The  an- 
swer denies  tbe  material  allegations  of  tbe 
complaint,  and  avers  that  tbe  defendant 
Is  the  owner  of  820  acres  of  land,  describing 
it,  in  that  county,  through  which  such  fork 
flows,  and  that  In  May,  1884,  he  made  a  pri- 
or appropriation  of  tbe  water  of  that  stream, 
•  to  the  extent  of  550  inches,  by  diverting  the 
I  same  at  points  on  the  public  domain,  which 
I  quantity  he  thereafter  continuouBly  used  in 
I  Irrigating  fats  premises.  The  reply  having 
i  denied  tbe  all^tions  of  new  matter  In  the 
answer,  the  cause  was  referred,  and  from 
the  testimony  taken  tbe  court  found  that  the 
plaintiffs  and  the  defendant,  as  parties,  bad 
an  equal  right  to  the  use  of  the  water,  and 
that  by  the  defendant's  diversion  thereof 
plaintiffs  had  sustained  damages  In  tbe  sum 
of  $100,  and  a  decree  having  been  rendered 
in  accordance  tisoewith,  both  parties  appesL 

William  Smith,  toe  appellants.  A.  B.  Win- 
free,  for  respondoit 

MOORE,  J.  (after  stating  the  fscts).  lAs 
testimony  shows  that  the  Middle  Vmk  of 
Burnt  river,  a  nfmnayigable  stream,  flows 
soutbesaterly  In  a  well-deflned  chsnnel 
I  through  defendants  land,  and  tbence  to  and 
through  plaintiffB*  premises.  In  May,  each 
year,  tbe  snow  mating  la  tiie  mountains 
wbere  tlds  fork  has  its  source,  creates  a 
volume  of  water  of  about  400  inches,  which 
continues  to  flow  undimtolsbed  about  a 
month,  whu  It  begins  to  subside,  and  in  July 
the  stream  affords  only  about  80  incties, 
which  st^  is  not  increased  until  the  dron^t 
is  bnften.  Tbs  Isnds  of  the  respeetlvs  par^ 
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ttes  axe  arid,  and.  wittumt  the  artificial  nw 
of  water,  mqnodnctlTe,  but,  wben  properly 
irrigated,  ISiey  yield  Talnable  crops;  hay  be- 
ing the  chief  product  Dr.  BL  J.  Stevens,  ta 
May,  established  his  retidence  upon 

the  land  now  owned  by  plaintiffs,  and  soon 
thereafter  dug  ditches  and  diverted  from 
such  fork  water  which  has  ever  since  been 
nsed  In  irrlgatlDg  such  premises,  except  in 
1902,  and  the  seasons  following,  when  the 
def^idant,  by  divertli^  all  tlie  water.  In- 
terfered wltii  sndi  nse.  Stevens  made  final 
looof  in  soMiort  of  his  entry  and  having 
received  a  United  States  patent  for  this  land 
conv^ed  Uie  [wemiaes,  December  10,  1888, 
to  William  B.  Morgan,  who  died  srised  In 
fee  and  In  possesslm  thereof;  FAmary  S, 
1808,  wberenpon  the  plaintiffs,  as  his  widow 
and  tacdrs  respectively,  succeeded  to  his  ee- 
tato  therein. 

The  defendant,  as  a  witness  in  his  own  be* 
half,  testlfled  that  in  May.  1884.  he  dng  a 
OttEh  a  tew  rods  in  length  whereby  water 
was  diverted  firom  the  Middle  Fork  of  Bnmt 
river  and  flowed  Into  a  small  swale  <m  land 
then  selected  and  now  owned  by  him,  whence 
the  water  returned  to  the  stream  from  which 
it  was  takm ;  that  in  1885,  he  extended  each 
ditch,  and  nsed  the  water  flowing  therein  to 
liT^to  hto  land,  and  <kag  other  ditches 
means  of  which  he  was  enabled  to  grow 
cnqM  by  the  artlflclal  nse  ot  water;  and  that 
Us  first  ditch  was  iirior  in  time  to  the  ditch 
coQStmefeed  by  Dr.  fitsvou.  This  wltnos 
fnrtha  testifies  that  having  made  an  ap> 
propria  tlon  of  the  water  of  the  stream  mm- 
tioned,  he  returned  to  the  pramises  now  own- 
ed tiT  plalntlffB,  and  fionnd  Dr.  Stevens  and 
men  emplt^ed  1^  tdm  in  digging  his  ditch. 
GetMTge  Elliott  a  witness  for  plaintUft,  testl- 
fled that  «B  Dr.  Stevoos*  team  was  light;  be 
was  sent  by  his  employer  with  a  heavier 
team,  to  plow  a  dltdb  on  the  land  now  owned 
by  plaintifl^  and  referring  to  a  memorandum 
made  at  that  time,  he  said  it  was  June 
2,  1884^  but  that  be  had  no  reoolleetlon  of 
seeing  the  defendant  when  he  was  working 
there.  T^e  defendant  <^ered  In  evidence 
the  depoaltioD  of  Thomas  Oardner,  tak«i  at 
Omaha,  Neb.  to  the  ^fect  that  the  deponent, 
In  May,  1884,  asdsted  the  def^idant  about 
two  days  in  digging  the  flrst  ditch  from  the 
Mlddto  Fnk  of  Burnt  river,  whereby  water 
was  diverted  for  Irrigation,  and  that  Dr. 
Stevens  did  not  begin  the  oonstmctlon  of  Ids 
ditch  until  the  fftll  1884,  or  the  following 
spring.  Tb&  witnesBea,  Geoi^  Whlted.  Mich- 
ael Bouse,  and  Daniel  Elliott,  sevraally 
teetlfled  tiiat  prior  to  the  defatdantfs  dlv^ 
sltm  of  all  the  water  from  the  stream,  he  ad- 
mitted to  each  that  plaintiffs'  right  to  the  use 
of  the  water  for  irrigatfam  was  snperlor. 
The  defendant  denies  the  stetemonts  so  im- 
puted to  him,  and  asserts  that,  though  be  at 
Mis.  Morgan's  reqnest,  permitted  the  water 
to  flow  In  the  channel  of  the  stream  to  her 
IHWiiilsss.  prior  to  1902.  his  acts  In  these 
re^Mcts  were  neighborly  only  and  with  no 


Intention  to  relliuinlBh  his  rlgbts.  Dr.  Stev- 
ens' dltdws  were  ocnnpleted  about  June  15. 
1884,  whereby  water  was  diverted  from  the 
stream,  and  used  to  Irrigate  crops  grown  on 
the  land  now  owned  by  plalntiUla.  Hie  right 
to  such  use  relates  ba<^  to  its  Initiation  by 
Dr.  StevtfiB,  and  not  to  the  time  when  his 
ditches  were  completed,  assuming  as  wo 
must,  that  tiie  work  of  digging  than  was 
prosecnted  with  reasonable  dlUgoice.  It  no- 
where appears  In  the  evidence  that  the  dltoh, 
which  the  def«idant  dug  In  May,  1884,  and 
which  was  never  seen  by  any  person,  exo^ 
hlmsdf  and  Thomas  Oardner,  was  commoi:- 
ced  before  Dr.  Stevens  b^an  tiie  construe- 
tion  of  his  dltehes.  The  defendant's  admis- 
sion to  the  witn^ises  named  that  Mrs.  Mor- 
gan's right  to  the  use  of  the  water  was 
flrst  and  his  second  concedes  that  Dr.  Stevens 
Initiated  a  prior  a]V)ropriatIon. 

We  adhere  to  the  general  rule  that  testi- 
mony of  the '  oral  declaratUuis  of  %  party 
i^alnst  his  Interest  should  be  viewed  witii 
caution,  and  place  our  decision  her^  on  the 
corroborating  fact  that  from  1884  to  1902, 
a  period  of  18  years,  the  defendant  penult- 
ted  sufficient  water  to  flow  in  the  channel 
of  the  stream  to  Irrigate  the  arable  land  now 
owned  t^^  plaintiffs.  Gardner's  declaration 
under  oath,  that  Dr.  Stevens  did  not  begin 
tiie  ccHutmction  of  his  ditches  until  the  fall 
18S4  OT  the  spring  of  1885,  is  so  at  vari- 
ance with  the  fact,  admitted  by  the  defend- 
ant, that  these  ditehcs  w«k  completed  June 
16,  1884,  as  to  render  his  deposition  of  but 
llttie  valoe  in  determining  tiie  truth.  Much 
Importance  seems  to  be  placed  by  defendant 
upon  the  averment  In  Ms  answer  that  he 
diverted  water  from  a  stream  at  a  point  on 
the  public  domain,  and  that  as  the  plalntlfb 
failed  to  allege  such  fhct  In  the  complaint, 
be.  having  given  evidmee  thereof  at  the  trlaU 
had  established  the  better  right  This  con- 
tention is  without  merit,  for  where,  as  In 
this  stat^  the  common-law  doctrine  of  ripar- 
ian rights,  as  modified  by  the  rule  of  prior 
appK^riatlon,  is  recognised,  it  follows  that, 
as  Dr.  Stevens  was  a  prior  settler  on  putdlc 
land,  through  which  tiie  Middle  Fotk.  at 
Bnrat  river  fiowed,  and  his  title  to  tbe  prem- 
ises secured  from  the  United  Stetea  related 
bade  to  the  date  of  his  setUement  that 
stream  was  not  flowli«  tiuroiu^h  public  lands 
when  the  d^endant  made  his  Aversion. 
Brown  v.  Baker,  39  Or.  66.  65  Fac.  799.  06 
Fae.  198.  An  aK>n9riation  of  water  la  a 
grant  by  the  grai^al  government  to  the  set- 
tier  of  tiie  rigbt  to  Ito  use  from  a  non- 
navigable  stream,  to  the  injury  of  all  public 
land  above  the  point  of  diversitm,  which  may 
be  within  or  b^nd  the  boundaries  of  tiie 
settler's  claim.  The  evldoice  shows  that 
plaintlfCs  have  In  cultivation  about  90  acres 
of  land,  whlidi  requires  an  Inch  of  water, 
under  slx-indi  pressure,  iiroperly  to  Irrigate 
an  acre  thereof. 

The  decree  of  the  lower  court  will  there- 
fore be  BO  modlfled  as  to  allow  to  plaintiffs, 
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or  the  Irrlgatlw  of  tbelr  land,  this  quantity 
9t  water  as  a  prior  appropriation,  and  the 
defendant  will  be  perpetually  enjoined  from 
interfering  with  the  flow  of  t&e  volume  bo 
awarded  In  the  channel  of  the  stream  to  the 
head  of  their  ditches;  the  plaintiffs  to  re- 
cover from  the  defendant  the  sum  of  $100 
tor  the  damages  sustained  by  reason  of  bis 
diversion,  and  tbelr  costs  and  dlBbursementa 
lu  tbiB  court  and  In  the  coort  below. 


HIOINBOTHAM  et  al.  T.  FROCK  et  aL 
(Supreme  Court  of  Or^n.  Jan.  9,  1906.) 

1.  Yendos  and  PuxoHAaEB— Bord  fob  Title 

— CAHCEU^TIOH  —  FOEniTDBB  —  DCFEBKBD 

Fatuehtb—Failitu  to  Make. 

Where  a  bond  fw  title  stipalated  that; 
if  default  was  made  in  any  of  the  deferred 
payments,  the  vendors  mieht  declare  the  bond 
void  and  reposseai  themselyes  of  the  premises, 
such  provirion  only  gave  the  vendors  power 
to  put  an  end  to  the  agreemrat  at  their  elec- 
tion after  reasonable  notice  because  of  the 
vendees'  default,  which  default  did  not  of 
itself  terminate  the  contract  or  work  a  for- 
feiture  of  the  vendees*  rights. 

(Bd.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  S  172.] 

2.  BAUB— FOBFEITUBE— RZOBT  TO  DeOLABE. 

Where  plaintifFs  agreed  to  convey  certain 
premises  free  from  all  Hois  and  Incumbrances, 
They  were  not  entitled  to  declare  a  forfeiture 
Cor  the  vendees'  failure  to  make  deferred  pay- 
ments within  the  time  specified,  so  long  as 
the  vendors  suffered  a  mortgage  lien  to  re- 
main upon  the  property  and  were  unable  by 
reuon  thereof  to  perform  on  their  part. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4& 
Cent  Dig.  Vendor  and  Purchaser,  H  148,  162.] 

3.  BQUITT— FOBFEITUBBS— EnFOBOEMENT. 

A  court  of  equity,  in  a  suit  to  cancel  a  bond 
for  a  deed,  will  not  declare  a  fbrfdtnre,  but 
will  leave  Uie  plaintiffs  entitled  thereto  to  tbelr 

remedy  at  law,  if  any. 

[Eld.  Note. — For  cases  in  point,  see  vol.  19^ 
Cent.  Dig.  Equity,  8S  121-166.] 

4.  YeNDOB  Airo  PUBCHASEB — BOND  FOE  DEED 
— FOBBCIX)SUBE  OF  VENDEES'  INTEBBST. 

A  suit  in  equity  to  cancel  a  bond  for  a  deed 
and  foreclose  the  vendees'  interest  in  the  prop- 
erty is  a  recognition  that  the  vendees  have  some 
Interest  in  the  property  which  would  not  be  cut 
off  without  ginng  them  a  reasonable  time  in 
which  to  comply  with  their  contract 

Appeal  from  drcalt  Ooiirt»  Sherman  Coun- 
ty; W.  L.  Bradstaaw,  Jndga 

Salt  by  Maggie  Hlglnbottaam  and  another 
against  Henry  Frock  and  another.  From  a 
decree  In  favor  of  defendants,  plalntUfa  ap- 
peal. Affirmed. 

O.  J.  Bright,  tor  appellants.   J.  B.  Hosford, 

for  respondents. 

BEAN,  O.  J.  This  Is  a  suit  to  cancel  and 
annul  a  bond  for  a  deed.  On  December  20, 
1902,  the  defendant  Henry  Frock  purchased 
of  the  plaintiffs  160  acres  of  land  In  Sherman 
county  for  $2,500.  He  paid  $1,200  In  cash, 
giving  his  three  promissory  notes  for  the 
balance^  due  the  1st  day  of  October,  1903. 


1904,  and  1005,  respectively.  Bach  note  bor* 
Interest  at  8  per  cent,  payable  annually,  and 
provided  that,  If  the  Interest  was  not  so  paid, 
the  whole  sum,  both  principal  and  Interest, 
should  become  Immediately  dtie  and  collecti- 
ble at  the  option  of  the  bolder  of  tbe  note. 
At  the  same  time  the  plaintUCs  executed  and 
delivered  to  the  defendant  a  bond  for  a  deed, 
whereby  th^  obligated  themselves  to  convey 
the  land  to  blm  In  fee  simple,  by  good  and 
Boffldent  deed,  clear  of  all  Incumbrances,  ex- 
cept certain  taxes,  which  bond  contained  a 
stipulation  that  the  defendant  should  have 
Immediate  possession,  and,  If  he  "shall  make 
default  In  any  of  the  above  deferred  pay- 
ments, or  shall  violate  any  of  the  agreements 
herein  contained,  the  said  obligors  (the  plain- 
tiffs] may  declare  this  bond  void  and  may 
forthwith  repossess  themselves  of  said  prem- 
ises." The  defendant  immediately  went  Into 
possession.  Soon  tbereaftw  the  plalntlflFs  as- 
signed and  transferred  the  promissory  notes 
for  the  deferred  payments  to  Uoore  Bros,  as 
collateral  security.  When  the  first  note  ma- 
tured, tbe  defendant  offered  to  pay  all  the 
notes  upon  the  delivery  to  blm  of  a  deed  to 
the  premises,  as  stipulated  In  the  bond.  Noth- 
ing definite  was  done  at  that  time,  howevor, 
and  in  November,  he  paid  $125  to  Moore  Bros, 
on  the  first  note,  and  again  requested  a  deed, 
offering  at  the  same  time  to  all  the  note» 
In  full.  In  January,  1004,  the  plaintiffs  rfr 
deemed  the  notes  from  Moore  Bros.,  and  fUk 
tbe  25th  of  February  notified  the  defendant 
that  they  had  elected  to  teiinlnate  tbe  con- 
tract and  to  repossess  tfaemsdves  of  tbe  land 
because  of  bis  default  In  making  tbe  pay- 
ments, at  the  same  time  offering  to  retnr» 
tbe  unpaid  notes.  Tbe  defendant  refused  to- 
accept  the  notes  or  to  relliuialsh  his  claim 
under  tbe  bond.  On  March  7th  he  tendered 
to  plaintiffs  and  offered  to  pay  the  entire- 
amount  due  on  the  purchase  price,  and  de- 
manded from  them  a  deed  as  stipulated  in 
the  contract  At  the  time  of  the  attonpted 
resdsslon  by  the  plaintiffs  the  property  was 
incumbered  by  mortgages  to  the  amount  of 
about  $3,000,  and  they  w^e  then  in  no  posi- 
tion to  comply  with  their  contract  and  convey 
the  property  to  the  defendant  free  of  all  liens 
and  Incnmbrances.  Soon  thereafter  this  >nlt 
was  brought  by  the  plalntUb.  In  bis  answer 
tbe  defendant  pleads  the  tendw  made  on 
March  7th,  brings  the  amount  thereof  Into 
court,  and  prays  for  a  decree,  requiring  the 
plaintiffs  to  comply  with  tbelr  contract  The- 
defendant  had  a  decree  In  Us  faTor,  and 
plalntiffb  appeal. 

There  are  several  reasons  why  the  decree- 
of  the  court  below  should  be  affirmed.  In  tbe- 
first  place,  the  mere  failure  of  the  defendant 
to  make  the  deferred  payments  on  the  pur- 
chase price  of  the  land  did  not,  Ipso  facto, 
entail  a  forfeiture  of  bis  rights  under  the 
contract  The  stipulation  in  the  bond  Is  that 
If  dtfault  Is  made  In  any  of  the  deCened 
payments,  the  oUigora  (the  plalntlflB)  may  de- 
clare the  bond  void  and  repoasoes  tlMmselvea- 


Digilized  by 


OfcL) 


TODBB  T. 


BAKOOL. 


537 


of  the  premises.  This  provtslon  gave  the 
plaintiffs  power  to  pat  an  end  to  the  agree- 
ment U  they  elected  to  do  so,  hut  the  mere 
default  of  the  defradant  did  not  terminate 
the  contract  or  work  a  forf^tare  of  his 
rights,  onleos  the  plaintiffs  should  elect  to 
Insist  upon  a  strict  performance  according  to 
Its  terms,  in  which  case  they  were  required 
to  give  him  timely  and  reasonable  notice  of 
tbelr  intention  to  cancel  the  contract,  so  he 
might  have  an  opportunity  to  comply  with  Its 
terms  and  make  the  payments.  Pomeroy, 
Contracts  (2d  Ed.)  i  303;  O'Connor  t.  Hughes, 
36  Minn.  446,  29  N.  W.  152.  "Such  notice,** 
says  Dickinson,  J.,  In  O'Connor  t.  Hughes, 
Bivm,  a  case  similar  to  the  one  at  bar, 
"might  have  been  given  before  the  time 
named  for  payment,  or,  if  not  so  made,  notice 
might  have  been  given  after  default,  fixing 
ft  reasonable  time  within  which  payment 
would  be  required;  but  the  rights  of  the  pur- 
chaser under  a  contract  not  absolutely  ter- 
minated cannot  be  extinguished  by  a  sum- 
mary declaration  of  forfeiture^" 

Again,  the  plaintiffs  could  not  declare  a 
forfeiture  at  the  time  they  attempted  to  do 
BO,  because  they  were  not  then  in  a  position 
to  comply  with  the  contract  on  tbelr  part 
Ttm  pn^>erty  was  subject  to  mortgages  for 
about  fSfOCN^  and  th«y  could  not  convey  it 
to  the  defendant  In  fee  simple,  free  from 
all  liens  and  incumbrances,  as  they  had 
agreed  to  do.  The  rights  of  a  vendee  under 
a  contract  like  the  one  under  consideration 
cannot  be  forfeited  by  the  vendor,  although 
default  has  been  made  in  the  payments,  un- 
less he  Is  in  a  position  to  perform  bis  part 
of  the  agreement  29  Am.  ft  Eng.  Eoc.  E<aw 
(2d  Ed.)  683;  2  Warvelle.  Vendors  (2d  Ed.)  | 
822;  Wells  Fargo  &  Co.  v.  Page  (Or. ;  decided 
October  30, 190S)  82  Pae.  8S6;  Baker  v.  Blsbt^ 
HUl  Colony,  45  IlL  264. 

And,  finally,  this  is  a  suit  In  equity,  ^tber 
to  declare  a  forfeiture  or  to  foredoM  the 
d^ndanfs  equitable  rights  in  the  property. 
It  Is  a  fUnillar  doctrine  that  a  court  of 
eqnltr  will  not  declare  a  forfeiture,  but  will 
leave  a  party  entitled  thereto  to  his  legal 
remedy  If  ai^.  1  PomoK^,  Equity  ^  Ed.)  f 
469.  So  that  plaintiffs  are  not  entitled  to 
relief  on  that  ground.  If,  on  the  other  hand, 
the  suit  Is  to  be  treated  as  one  tor  the  fore- 
closure ffit  defendant's  Interest  In  the  proper^ 
ty.  the  platutias  are  not  oxtltled  to  the  relief 
dKnanded;  for,  having  invoked  the  aid  of  a 
court  of  equity,  they  are  bonnd  thanselves 
to  do  equity-  The  bond  for  a  deed  trans- 
ferred to  the  pnrchaser  an  equitable  title. 
Burichart  v.  Howard,  14  Or.  89.  12  Pac  79; 
Sayre  v.  HiAney,  80  Or.  288,  47  .  Pac.  197; 
Security  Savings  Co.  v.  Hackende,  83  Or.  209, 
52  Pac  1046;  Slevers  v.  Brown.  84  Or.  45^ 
S6  Fac.  171,  46  U  B.  A.  642.  By  Instituting 
this  suit  the  plaintiffs  recognized  that  defend- 
ant has  some  Interest  in  tin  inoperty  which 
the^  desire  to  have  forever  barred  and  fore- 
dosed.  An  application  for  a  strict  foreeloft> 
ure  Is  always  addressed  to  the  sound  discre- 


tion of  the  court,  and  when  enforced  at  all 
will  not  be  done  without  givli^  the  defendant 
a  reasonable  time  to  comply  with  his  con- 
tract Sec.  Sav.  Co.  v.  Madcenzle,  anpra; 
Flanagan  Estate  v.  Great  Central  Land  Oo. 
(Or.)  77  Pac.  485. 
The  decree  of  the  court  below  la  affirmed. 


TODBR  V.  RANDOL  et  al. 

(Supreme  Court  of  Oklahoma.  Sept  8,  1906.) 

1.  Bbokbbs— Action  fob  Couhission— Peti- 
tion. 

Where  a  petition  proper^  alleges  a  con- 
tract of  employment  in  relation  to  the  sale  of 
real  estate,  and  avers  facts  showing  a  full  per- 
formance of  the  broker's  dutr  to  his  employer, 
and  the  accomplishment  of  all  he  undertook  to 
do  ander  his  contract  held,  a  sofficlent  plead- 
ing, as  against  demnrrer,  of  a  caose  of  action 
for  compensation  for  Buch  serrlces. 

[Ed.  Note. — For  cases  In  point  see  vol.  8, 
Cent  Dig.  Brokers,  |  101.] 

2.  Saicb— Duties. 

As  a  general  mle,  the  entire  duty  of  a 
broker  employed  to  assist  in  the  sale  of  prop- 
erty is  to  find  and  introdnce  or  report  to  his 
employer  a  person  who  is  willing  and  able  to 
parchase  at  the  price  and  upon  the  terms  which 
the  employer  has  designated,  although  this 
mle  is  to  be  applied  as  abridged  or  extended  in 
any  speclflc  case  by  the  terms  of  the  contract 
of  employment. 

[Ed.  Note. — For  cases  in  point  see  voL  8, 
Cent.  Dig.  Brokers,  {  76.] 

3.  PLBADINQS— JUDGlfENT  OK  PlEADINQS. 

Where  the  essential  averments  of  a  peti- 
tion In  an  action  for  commission  eameo  as 
real  estate  brokers  are  the  contract  of  em- 
ployment and  a  full  compliance  with  the  terms 
thereof,  and  the  answer,  after  a  general  denial, 
definitely  recognizes  the  procurement  of  a  pnr- 
chaser by  the  plaintiffs  tor  the  land  In  ques- 
tion and  an  acceptance  of  the  purchaser  1^  the 
landowner,  and  discloses  further  the  execution 
of  a  binding,  valid,  and  enforceable  contract  of 
sale  between  the  two,  and  an  agreement  to  com- 
pensate the  brokers  In  accordance  with  the 
terms  of  the  contract  of  sale,  held,  that  In 
such  case  a  motion  by  plaintiffs  for  Judgment 
on  the  pleadings  was  properly  sustamed,  and 
the  trial  court  committed  no  error  in  renaering 
judgment  for  plaintiffs  thereon. 

4.  Same— Right  to  Coupensation. 

Where  a  broker  has  fully  performed  his 
□ndertaking  by  producing  a  person  ready,  will- 
ing, and  able  to  purchase  his  employer's  prop- 
erty at  the  price  and  upon  the  terms  stipulated, 
and  the  landowner  has  accepted  the  pm>chaser 
so  procured  and  entered  into  a  binding  and  en- 
forceable contract  with  hhn,  the  broker  Is 
entitled  to  bis  commission,  and  his  right  there- 
to is  not  defeated  by  the  fact  that  the  pur- 
chaser refuses  to  consummate  the  transaction 
because  of  a  defect  Id  the  landowner's  title 
to  the  property,  where  knowledge  of  such  de- 
fect was  not  communicated  by  the  employer 
to  the  broker  at  the  time  of  entering  Into  the 
contract  of  employment  with  him. 

[Ed.  Note. — For  cases  Id  point,  see  vol.  8, 
Cent  Dig.  Brokers,  IS  78,  92,  93.] 

(Syllehos  by  the  Court) 

Error  from  District  Court,  Ouster  Coun^; 
before  Justice  C.  F.  Irwin. 

Action  by  W.  A.  Randol  and  EL  B.  Nix 
against  Moses  T.  Toder.  Judgmmt  for  plaln- 
tiffs,  and  dtfendant  brings  error.  Affirmed 
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Harklns  and  Jones,  for  plaintiff  In  error. 
Geo.  T.  Webster,  for  defendants  In  error. 

PANCOAST,  J.  ThlB  was  an  action 
brought  by  defendants  In  error  for  commis- 
sion on  the  sale  of  certain  real  estate  under 
a  contract  of  employment  with  plaintiff  In 
error.  Defendant  below  demurred  to  the 
amended  petition,  which  was  overraled.  He 
thereafter  filed  a  general  denial,  Terlfied, 
coupled  with  certain  all^atlons  and  admis- 
sions, to  which  plalntlfTs  replied,  and  filed 
their  motion  for  judgment  on  the  pleadings. 
This  motion  was  sustained,  and  Judgment 
rendered  for  defendants  In  error,  and  plain- 
tiff In  error  brings  the  case  here  for  review. 
The  action  of  the  trial  court  tn  orerrullng 
the  demurrer  of  plaintiff  In  error  to  the 
amended  petition,  and  tu  sustaining  the  mo- 
tion for  Judgment  upon  the  pleadings  and 
rendering  Judgment  thereon,  are  the  errors 
to  which  our  attention  is  directed. 

As  to  the  first  ground  relied  upon.  It  may 
be  stated  as  a  general  rule,  the  entire  duty^ 
and  also,  the  limit  of  anthorl^,  of  a  tm>ker 
employed  to  assist  In  the  sale  of  property, 
is  to  find  and  Introduce  or  report  to  his  em- 
ployer a  person  who  Is  willing  and  able  to 
purchase  the  property  at  the  price  and  upon 
the  terms  which  the  anploya  has  designat- 
ed. 2S  A.  &  B.  Bnc.  of  Law  (2d  Bd.)  900. 
And,  In  any  specific  case,  the  general  rule  Is* 
of  course,  abridged  or  extended  In  acoord- 
ance  with  the  particular  contract  of  onploy- 
ment,  and  to  such  contract,  in  controversies 
as  to  right  to  compensation,  reference  must 
be  bad  for  guidance  In  determining  whether 
or  not  the  broker  has  performed  his  full 
duty  towards  his  employer,  and  accomplished 
all  he  undertook  to  do.  Mlllan  v.  Porter, 
81  Mo.  App.  563 ;  Maze  v.  Gordon,  96  Cal.  61. 
SO  Paa  962.  To  plead  properly,  therefore,  such 
a  cause  of  action.  It  Is  Incumbent  upon  the 
plaintiff  to  Incorporate  In  his  petition  the 
requisite  allegations  of  employment,  fol- 
lowed sufficient  averments  of  a  compli- 
ance with  that  contract  on  his  part  to  show 
be  has  accomplished  the  whole  of  what  was 
entailed  upon  him  thereby.  In  the  case  at 
bar,  to  apply  these  general  rules  thereto,  the 
amended  petltlcm  allies  that  the  defend- 
ants In  error  were  "to  find  for  said  defend- 
ant a  purchaser"  for  the  land  concerned,  "at 
the  agreed  price  of  $2,750 ;  this  bud  to  be  net 
to  the  said  defendant."  and  that  plaintiffs 
ven  to  receive  as  their  compensation  for 
"such  services,  a  commission,  which  defend* 
ant  agreed  to  pay,  equal  to  the  difference  be- 
tween the  net  price  of  $2,750  thus  set  by  the 
said  defendant  and  the  contract  price  agreed 
to  by  the  proposed  purchaser."  This,  of 
course,  constitutes  the  contract  of  employ- 
ment, specifies  the  amount  of  compensation, 
and  defines  the  conditions  upon  the  full  ac- 
complishment and  pleading  of  which  de- 
pended the  right  of  plalntUFs  below  to  main- 
tain their  action.  To  meet,  then,  the  require- 
ments ot  a  oompUance  with  tb^  contract, 


plaintiffs  alleged.  In  ttie  language  of  their 
amended  petition,  that  they  "Immediately  be- 
gan to  search  and  labor  for  a  purchaser, 
and  finally,  on  August  IS,  1908,  they  Intro- 
duced to  said  defendant  •  •  •  one  H. 
J.  Yandenburg  as  a  purchaser  for  said  land, 
at  the  agreed  price  of  $3,000,  and  said  dfr 
fendant  being  satisfied  with  said  purchaser, 
then  and  there  •  *  •  entered  Into  a 
written  contract  with  said  H.  J.  Tandenbnrg 
for  the  sale  of  said  land,  and  has  since  then 
duly  conveyed  said  land  to  said  purchaser, 
and  did  th^  and  there  agree  to  pay  the 
plaintiffs  the  sum  of  $260  for  said  services 
so  rendered  to  defendant,"  followed  by  ava> 
ments  of  a  demand  for  payment  and  refusal 
thereof.  Under  the  contract  of  employment, 
which  the  demurrer  admitted,  the  entire 
duty  of  the  plaintiffs  below  consisted  in  find- 
ing a  purchaser  for  ttie  land,  at  the  agreed 
price  of  $2,760.  net  to  the  said  defbndas^ 
with  the  usual  proviso  attached  by  the  law 
that  the  purchaser  be  ready,  willing,  and 
able  to  buy ;  and  the  full  performance  of 
such  duty  was  necessary  to  be  pleaded,  to- 
gether with  an  allegation  of  the  contract  of 
employment,  to  render  the  petition  proof 
against  demurrer,  and  entitle  plaintiffs  to  re- 
cover. The  allegation  as  to  compliance  Is 
that  they,  the  plaintiffs,  "Introduced  to  said 
defendant  one  H.  J.  Vandenburg  as  a  pur- 
chase for  said  land,  at  ttw  agreed  price  ot 
$8,000,**  and  there  being  no  question  raised 
here  or  in  the  court  below  as  to  ttia  wllUnff- 
neas  of  the  pundusw  to  boy  or  as  to  Ills 
financial  ability  to  consummate  a  pnrduse, 
we  think  this  all^tlon  is  amply  sufflcloit 
to  meet  the  requlremente  of  the  contract, 
that  plaintiffs  below  were  to  "find  a  pur^ 
chaser  for  said  land,  at  the  agreed  ptic»  at 
$2,760."  It  follows,  therefore,  the  demurred 
to  the  amended  petition  waa  properly  over, 
ruled. 

The  action  of  the  court  below  in  sustaining 
the  motion  for  Judgment  on  the  pleadings 
and  rendering  Judgment  thereon  la  the  mib- 
Ject  of  particular  complaint  plaintiff  in 
error,  for  the  reason,  as  he  says  "there  were 
certain  questions  of  fact  raised  by  the  plead- 
ings  which  wore  material  to  the  rli^ts  ot 
plaintiff  in  error,  and  which  should  have 
been  determined  by  the  court  or  a  Jury.'* 
Nowj  the  material  allegations  in  the  amend- 
ed petition  some  one  or  more  ot  which  it  was 
necessary  for  defendant  below  to  deny  in 
order  to  raise  successfully  a  direct  and  essen- 
tial question  of  fact,  are  the  contract  of  em- 
ployment, tile  procuronent  by  plalntURi  of  a 
purchaser  at  the  agreed  price  of  $8,000,  and 
that  as  a  result  of  their  procurement  Of  a 
purchaser,  sudi  punAiaaec  and  the  plaintiff 
in  error  entered  Into  a  written  contract  tor 
the  sale  ot  tbo  land  at  said  price  of  $8,000, 
The  anaww,  as  stated  before,  whUe  It  om- 
teined  a  general  doiiat.  In  another  para- 
graph admitted  all  the  allegations  of  the 
petition,  and  tt  thoe  be  a  basis  for  the  ac- 
tion of  the  court  below  in  sustaining  the  me- 
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tlon  for  judgment  on  fbe  pleadlngB,  It  mnat  ba 
ftmnd.  It  would  seem  in  the  admUnioiu*  In 
that  part  of  tbe  aiuwer  foUowins  tlie  guienl 
denial  After  the  allegation  of  certain  facts 
not  material  for  the  pnzpose  of  this  dlBcna* 
■ton.  It  Is  alleged  by  plalntUf  In  error  that 
"he  altered  Into  a  written  contract  with  H.  J. 
Vandmbnrg  for  tbe  sale  of  said  land,  and 
Oiat  In  accordance  wiUi  the  terms  of  said 
contract,  the  defoidant  was  to  make  deed 
to  said  Vandenbuig  for  said  land,  and  that 
tlie  said  H.  J.  Yandenbnrg  agreed  to  pay  as 
the  pordiase  price  for  said  land  tbe  som  of 
fS>000;'  and  tbat  **ba  agreed  to  pay  tbe  said 
plaintiffs,  Bandol  and  Nix,  any  excess  above 
.^700,  which  he  sbonld  receive  from  tbe  said 
H.  J.  Tandenborg  for  said  land.  In  accord- 
ance with  the  contract  then  and  tbero  en- 
tered Into  between  defendant  and  H.  J.  Yan- 
doibnrg  for  the  sale  of  said  land." 

Mow,  thns  tBi,  considered  in  its  application 
to  those  allegations  of  the  amoided  petition 
above  mentioned,  the  answer  not  only  plainly 
falls  to  rebut  the  avetment  of  employmott 
and  of  a  compliance  with  tbe  termB  of  the 
contract,  but,  on  tbe  other  hand,  definitely 
and  distinct^  recognizes  tbe  procurement 
of  Vandenburg  by  plaintiffs  below  as  a  pnr- 
ctaaser  for  tbe  land  in  question,  pleads  an  ac- 
ceptance of  tbe  purchaser  by  the  landowner, 
and  discloses  tbe  execution  of  a  binding, 
valid,  and  enforceable  contract  of  sale  be- 
tween the  two.  This,  if  nnqnallfled  by  tbe 
pleading,  in  any  otber  portions,  would  of  it- 
self entitle  plaintiffs  to  judgment,  for  the  rule 
seems  wtabllBhed  that  where  the  purchaser 
presented  by  tbe  broker  Is  accepted  by  fals 
«nployer,  and  the  landowner  and  the  pur- 
chaser enter  Into  a  binding,  valid,  and  en- 
forceable contract  of  sale,  tbe  broker  is  en- 
titled to  his  commission.  23  A.  &  E.  Enc. 
of  Law  (2d  Bd.)  &17;  Betz  v.  Williams, 
etc..  Land  Co.,  46  Kan.  45,  26  Pac  456; 
Wbltafeer  v.  Engle,  111  Mlcb.  20S,  69  N.  W. 
498;  Rothschild  v.  BujTltt,  47  Minn.  28,  40  N. 
W.  893;  Gibbons  v.  Sherwln,  28  Neb.  146,  44 
N.  W.  99;  Gilder  v.  Davis,  187  N.  Y.  504,  33 
N.  E.  599,  20  L.  B.  A.  898;  Mattes  v.  Engel, 
15  8.  D.  330,  89  N.  W.  661.  And  when  this 
is  the  language  of  the  answer,  not  tempered 
by  other  allegatlone  in  the  pleading,  It  cer- 
tainly would  seem  to  us  not  only  Insufficient 
to  constitute  a  defense,  but  an  adequate 
foundation,  In  connection  with  the  amended 
petition  and  reply,  to  base  thereon  a  ju^- 
ment  for  plaintiffs  below,  on  the  pleadings. 
And  from  a  careful  consideration  of  the  entire 
answer,  we  cannot  say  that  plaintiff  in  error 
successfully  opposed  those  essential  aver- 
ments of  the  amended  petition  which  It  was 
obligatory  upon  him  to  rebut  Nor  Is  be 
aided  by  tbe  exculpatory  plea  In  bis  answer 
by  which  he  se^  escape  fn»n  liability,  tliat 
"be  presented  to  mid  H.  J.  VandenbiirK  a 


deed  for  said  land,,  togetbo-  with  an  abstract, 
and  that  said  abstract  showed  a  cloud  upon 
the  title  to  said  laml,  and  the  said  H.  J. 
Vandraburg  refused  to  acc^t  the  same  or 
pay  anything  therefor,"  for  no  condition  ot 
tbe  obligation  or  contract  of  ^ployment  he 
had  entered  Into  with  tbe  brokers  demanded 
an  absolute  showing  of  pafect  title  before 
compensation  vas  due  them,  and  although 
the  law  might  perhaps  connect  with  every 
obligation  not  otherwise  specific  in  Its  terms 
applicable  thereto  the  requirement  of  good 
title,  yet  the  right  of  defendants  In  error  to 
compensation  for  the  services  alleged  to  have 
been  contracted  for  and  fully  performed  bad 
become  fixed  and  absolute  by  such  perform- 
ance of  their  duty  to  tbeir  employer,  and  by 
the  execution  of  a  valid,  binding,  and  enforce- 
able contract  of  sale  by  plaintiff  In  error 
and  the  purchaser;  and  such  contract  is  here 
pleaded  by  defeudunt  below  himself.  It  was 
ttie  duty  of  the  plaintiff  In  error  to  have 
communicated  to  his  brokers  bis  title  to  tbe 
land  be  desired  to  sell,  at  tbe  time  of  making 
tbe  contract  of  employment  with  them,  and, 
not  having  done  so,  he  Impliedly  assumed  an 
obligation  to  convey  good  title,  and  Raudol 
and  Nix,  his  brokers,  were  entitled  to  assxune. 
on  their  part,  that  this  would  be  done;  and 
where,  as  in  this  case,  the  customer's  re- 
fnsal  to  complete  the  transaction  is  due  to 
the  fact  that  the  employer's  title  Is  defective, 
tbe  broker  is  still  entitled  to  bis  commission, 
inasmuch  as  tbe  failure  to  consummate  tbe 
sale  is  directly  attributable  to  the  default  ot 
the  broker's  employer.  Hammond  v.  Craw- 
ford, 60  Fed.  42S,  14  C.  C.  A.  109;  Fhelps 
V.  Prnsch,  83  Gal.  626,  23  Pac.  1111;  Davis 
Lawrence,  62  Kan.  883.  84  Pac  1051;  Stange 
V.  Gosse,  110  Mich.  168,  67  N.  W.  1108. 
When  defendants  In  error  had  fully  per- 
formed their  undertaking  by  producing  a 
person  re^,  willliv.  and  able  to  purchase 
tbelr  aaployveB  property,  at  the  price  and 
upon  the  terms  stipulated,  and  Toder,  tiie 
landowner,  had  accepted  the  purchaser  so 
procured,  and  entered  Into  a  UnUng  and 
ttiforceable  contract  with  him,  tbe  brokers 
then  became  oitltied  to  their  cmnmission, 
and  their  right  thereto  was  not  defeated  by 
tbe  fact  that  porcfaaser  rinsed  to  complete 
the  transaction  because  of  the  defect  shown 
by  the  abstract  famished  by  the  landowner. 
The  authorities  above  cited  are  In  point  here. 

A  reply  was  filed  by  plaintiffs  below  to  the 
answer,  which  affected  but  little  the  question 
raised  by  the  motion  for  Judgment  on  the 
pleadings,  and  serves  merely  to  strengthen 
the  position  of  defendants  In  error. 

For  the  reasons  above  given,  the  judgment 
of  tbe  court  below  is  affirmed.  IRWIN,  J., 
who  tried  the  case  below,  not  sitting.  All 
the  other  Justices  concurring. 
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O'KBEFB  T.  DILLBNBECK. 
(Supreme  Conrt  of  Oklahoma.   Sept.  5,  1905.) 
1.  Afpkai.— Objectiorb  to  Btidbhob &e- 

VISW. 

When  an  objection  la  made  to  the  tntro- 
daction  of  evidence,  and  the  objection  it  soBtain- 
ed,  the  evidence  should  be  set  up  in  the  record,  or 
BO  much  thereof  aa  may  be  necesaary  to  show 
to  this  conrt  that  Its  rejection  waa  Injuriona 
to  the  party  complaining,  or  the  assigiuneQt  of 
error  for  this  reason  will  not  be  considered  by 
this  court 

3.  Taxation  — Tax  Deedb— PBEsnupnoNt— 
Pu:adiho  and  Pboof. 

In  an  action  of  ejectment,  where  the  plain- 
tiff relies  upon  a  tax  deed  for  his  titles  such 
deed,  when  signed  and  executed  by  the  coun^ 
treasurer  in  his  official  capaci^  and  acknowl* 
edged  before  some  officer  authorised  to  take 
acknowledgments  of  deeds,  shall  be  presumptive 
evidence,  first,  that  the  real  property  deeded 
was  subject  to  taxation  for  the  year  or  years 
stated  in  the  deed ;  second,  that  the  taxes  were 
not  paid  at  any  time  before  the  sale ;  third,  mat 
the  real  property  deeded  bad  not  been  redeemed 
from  sale  at  the  date  of  the  deed ;  fourth,  that 
the  property  had  been  listed  and  assessed ;  fifth, 
that  the  taxes  were  levied  according  to  law; 
sixth,  that  the  pnqwrty  waa  sold  for  taxes  as 
stated  In  the  deed,  and  was  duly  advertised  be- 
fore being  sold.  And  before  such  a  deed  can  be 
defeated  it  must  be  clearly  pleaded  and  clearly 
proven  that  some  one  of  the  above  six  requisite 
was  wholly  omitted  and  not  done,  and  a  show- 
ing that  any  one  of  them  was  Irregolarly  done 
will  not  be  sufficient  to  defeat  the  deed,  and 
until  these  facts  are  properly  pleaded  it  Is  not 
error  to  refuse  proof  of  snch  fact& 
8.  Save  — Acnon  to  Avoid  Died  — Limita- 
tions. 

Under  the  laws  of  this  territory,  where 
real  estate  Is  sold  for  nonpayment  of  taxes,  and 
a  deed  not  void  upon  its  face  is  signed  and  ex- 
ecuted by  the  coanty  treasurer  In  his  official 
capacity,  and  acknowledged  before  some  officer 
authorized  to  take  acknowledgments  of  deeds, 
and  recorded  In  the  proper  record  of  titles  to 
real  estate,  and  the  purchaser  has  gone  Into 
possession  under  such  deed,  no  action  shall  be 
commenced  by  the  former  owner  or  owners  of 
the  land,  or  by  any  person  claiming  under  him 
or  them,  to  avoid  such  deed,  unless  such  action 
shall  be  commenced  within  one  year  atttt  the 
recording  of  such  deed. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  liOgaii  Oonnt^i 
before  Jnatice  Jno.  H.  Bnford. 

Action  by  Aaron  DlUenbeck  against  James 
O'Seefe.  Jndgmrat  fbr  plalntlft  and  defend- 
ant brings  error.  Affirmed. 

TbSa  Is  an  action  broivbt  Aaron  DlUen- 
beck, defendant  In  error,  plaintiff  In  the  conrt 
belov,  to  qnlet  title  to  lots  6.  e,  7,  8,  and  9,  In 
block  4S.  In  Cftpltol  Hill,  Qnthrle.  His  title  to 
mfd  lots  Is  based  on  two  tax  deeds,  and  by  or- 
der of  coTirt  snbseqnentlr  obtained  the  copies 
of  the  tax  deeds  were  attached  to  said  petition 
and  marked  as  exblbita.  James  O'Keefe, 
plaintiff  In  wror,  defendant  below,  filed  his 
answer  and  cross-petition.  By  his  answer 
the  defendant  below  denies  that  plaintiff  Is 
ttie  owner  of  said  premie,  or  has  the  legal 
title  to  the  lots  described  In  said  petition, 
and  for  his  cross-petition  the  defendant  avers 
and  alleees  that  he  has  the  legal  title  and 
equitable  estate  in  and  to  the  lots  described 
In  idalntUTi  petition,  onder  and  by  vlrtne  of 


deed  from  the  townsite  trasteea  to  said  de- 
fendant; and  for  reply  to  said  cross-petition 
the  plaintiff  denies  the  auctions  Oimott 
ucept  tliat  tie  admits  possession  of  the  pran- 
Ises  therein  described,  and  In  such  reply 
pleads  as  to  snch  cross-petttlMi  the  statute 
of  limitations.  A  jury  having  beui  waived, 
and  this  cause  submitted  to  the  court  on  tba 
issues  formed  by  the  pleadings  herein,  and 
the  court  having  heard  all  the  evidence  and 
the  argoment  of  cotma^  and  being  folly  ad- 
vised in  the  premleea,  finds  from  the  evidence 
that  the  plaintiff,  Aaron  Dllleiibe<^  has,  and 
had  wben  HAb  salt  was  eommoiced,  a  good 
and  valid  tax  title  In  fee  simple  to  the  proper- 
ty therein  described,  and  that  he  was  in  poe- 
sesston  of  this  land  wben  this  suit  was  com- 
menced, and  that  the  claim  of  James  O'Keefe 
to  said  land  Is  Invalid.  Jndpnoit  Is  thwe- 
fore  rendered  In  favor  of  the  plaintiff,  quiet- 
ing title  and  possession  In  blm  against  tbe 
claims  of  the  said  defendant  Motion  for 
new  trial  was  duly  filed,  ovwrnled,  and  ez- 
cepttd  to.  Time  given  tot  case-made;  caae- 
madfl  served  and  signed;  and  tbe  case  brought 
here  for  review. 

Lawrence  &  Huston,  for  plaintiff  In  error. 
H.  M.  Adams  and  Strang  &  Devereus^  tor 
defoidant  In  error. 

IBWIN.  J.  (after  stating  the  fftcts).  Tb» 
first  asalgninsit  relied  i^Kin  by  the  plaintiff 
In  OTor  for  a  reversal  of  this  case  is:  "The 
court  erred  in  admitting  In  evldraioe  Uie  tax 
deed  of  the  defendant  In  eiror,  dated  Febru- 
ary 1896^  as  a  valid  tax  deed."  We  have  . 
examined  tibie  record  as  to  this  asaignment  of 
enw,  and  we  can  see  nothing  from  an  exam- 
ination <tf  the  deed  on  its  taoe  that  woold 
render  It  invalid;  and  boice  it  would  be  b&- 
misslble  in  evidence. 

There  are  six  assignments  at  oror,  by  the 
plaintiff  In  error,  but  we  think  tb^  can  be 
considered  under  lltree  heads,  and  we  will 
consider  tikem  in  the  Inverse  way;  that  Is,  at 
this  point  we  will  caoMet  assignment  No.  4,. 
to  Witt  '^e  court  erred  In  excluding  evi- 
dence offered  by  the  plaintiff  In  enor  to  show 
tiiat  the  county  commissioners  did  not  meet  as 
a  board  of  equalisation  for  equalization  of  tax- 
es on  either  of  the  two  days  required  by  stat- 
ute In  June,  1894.**  This  assignment  of  errcn* 
may  be  considered  In  connection  with  assign- 
ment No.  S.  to  wit:  "The  court  erred  In 
excluding  proper  evidence  offered  by  plaintiff 
in  error  to  show  that  the  tax  deeds  offered 
in  evidence  by  defendant  in  error  are  based 
on  illegal  taxes  of  the  year  The  plain- 

tiff In  error,  defendant  In  the  court  below, 
offered  to  prove  by  the  deputy  county  clerk 
and  the  county  treasurer  that  some  of  the  tax 
levies  upon  which  Dlllenbeck's  tax  deeds  are 
based  were  unauthorized  and  Illegal,  and  al- 
so offered  to  prove  by  tbe  county  commis- 
sioners' records  of  1894  that  no  meeting  of 
the  board  of  county  commisBioners  as  a  board 
of  equalization  waa  held  on  the  first  Monday 
in  June,  18M,  or  on  the  second  day,  or  on. 
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^tber  of  the  two  days  fixed  bj  Btatote  for 
Um  equalization  of  taxes  by  the  county  com- 
mlaaloiiers  aa  a  board  of  eguallzatioii;  and 
<»  objection  tbe  court  deluded  this  teatl* 
mony.  Xow,  we  think  tbla  action  of  tbe  coort 
can  be  sostalned  upon  two  gronnds: 

First,  tbe  record  only  discloses  tbat  tbe  de- 
fendant In  tbe  conrt  below  offered  certain 
records,  bat  does  not  sbow  wbat  the  records 
offered  to  be  Introduced  contained,  or  what 
the  teBtlmony  of  tbe  deputy  county  dark  or 
the  county  treasurer  would  be;  and  Oils  court 
Is  unable  to  say  whether  the  answera  of  the 
deputy  county  clerk  or  flie  county  treasurer 
would  be  fitTorable  or  nnfaTwable  to  the 
party  itfering  tbe  witness.  Neither  can  this 
conrt  say  what  that  record  as  offered  contain- 
ed. We  take  tbe  rule  to  be  that  where  erl- 
dence  is  offered,  and  an  objection  to  which  is 
sustained,  before  error  can  be  predicated 
thereon  the  record  must  contain  the  eTldenee^ 
or  sufficient  of  the  erldence,  to  sbow  that  Ita 
rejection  was  Injurious  to  the  party  complain- 
ing. This  rule  seems  to  have  the  approval  of 
the  United  States  Sopreme  Court  In  the 
case  of  Shaner  t.  Altertoo,  161  U.  8.  817,  14 
Sup.  Gt  441,  88  L.  Bd.  286,  the  court  say: 
'TThe  refusal  of  the  court  to  allow  the  plain- 
tiff to  read  tbe  answer  of  the  witness  Nash 
to  flw  question,  >on  may  state  whether  or  not 
that  chedc  has  all  the  appearances  of  bavti^ 
passed  throu^  ttie  bank  In  the  ordinary 
course  of  business,*  cannot  be  assigned  as  er* 
ror.  ^e  bill  of  exceptions  does  not  state 
what  answer  was  made  to  the  question  In  tiie 
dq;>06ltton  of  the  witness.  It  does  not  even 
state  the  facta  the  answer  tended  to  estab- 
lish. We  cannot  thwefore  say  that  the  ex- 
clusion <tf  the  answer  was  prejudicial  to  tiie 
plaintiff.  Fot  aught  that  ai^i^irs  tn  the  rec- 
ord, the  witness  may  have  made  an  answw 
tbat  was  Injurious  to  the  plaintiff,  or  one  that 
was  of  no  value  to  either  party."  In  the  case 
of  Packet  Co.  r.  Clough,  20  Wall  628-642,  22 
Li  Ed.  400,  the  rule  Is  laid  down  that  a  party 
complaining  of  the  rejection  of  evidence 
must  riiow  that  be  was  Injured  by  Ita  rejec- 
tion, and  his  bill  of  otceptlons  must  make 
It  aP9>ear  fliat,  If  It  had  been  admitted.  It 
might  have  led  the  Jury  to  a  different  verdict 
In  Whitney  v.  Fox,  166  U.  S.  644. 17  Sup.  Ct 
71S,  41  L.  Bd.  1146.  the  Supreme  Court  follows 
tills  rul^  and  refuses  to  pass  on  an  assign- 
ment of  error  for  refusing  to  allow  a  deposi- 
tion to  be  read,  because  the  de^KMltlon  was 
not  ta  the  record.  Now,  applying  the  rules 
laid  down  In  this  case  to  the  case  at  bar.  we 
think  It  was  not  error  for  the  conrt  to  reject 
this  testimony.  It  la  true  tbe  plaintiff  In 
error  ofEered  certain  records;  but  these  rec- 
cffds  are  not  set  up  In  the  case-made  for  this 
court  and  It  Is  Impossible  for  tills  court  to 
ray  that  their  rejection  worked  any  harm  to 
the  plaintiff  In  error.  The  recwd  of  the 
board  of  county  commisslonerB,  which  was 
natd  to  have  been  introduced  for  the  purpose 
of  proving  tbat  the  equalization  board  did 
not  meet  in  1894,  la  not  set  out  in  the  case- 


made  so  that  this  court  can  see  what  It  does 
contain,  or  what  It  tends  to  prove. 

Anothw  reason  why  we  think  the  objection 
was  properly  sustained  Is  aa  account  ot  the 
condition  of  tbe  pleadlDgs.  The  answer  of 
tbe  defendant  Is  as  follows:  "Now  comes 
said  defendant  and  for  his  answer  to 
plaintiff's  petition  filed  herein  denies  that 
plaintiff  Is  the  owner  of  and  has  tbe  legal 
title  to  tbe  lota  described  In  said  petition. 
And  for  bis  cross-petition  In  said  action  de- 
fendant avers  and  alleges  that  he  has  a  legal 
and  equitable  estate  In  and  to  the  lots  de- 
scribed In  p]ataUff*s  petition,  under  and  by 
virtue  of  a  deed  from  the  townslte  trustees 
to  said  defendant  and  tbat  he  is  entitled  to 
tbe  possesston  thereof,  and  that  tlie  plain- 
tiff unlawfully  fcee^  him,  said  defoidant  out 
of  the  possession  of  said  lots.  Now,  If  the 
pleadings  do  not  raise  an  Issue  of  tbe  va- 
lidity of  the  tax  deed  relied  v^n  by  the  plain- 
tiff then  any  evidence  which  does  not  t»id 
to  prove  an  Issue  raised  by  the  pleadings 
would  be  properly  r^ected.  Undor  St  1888. 
e.  70,  I  26  Cnnmlng  section  6667),  nnda  the 
heading  c£  "Revenue,'  and  In  reference  to 
tax  deeds,  tbe  following  language  Is  used: 
That  It  shall  be  Mgned  and  executed  by  tbe 
county  treasurer  In  his  ofltolal  capacity,  and 
acknowledged  before  some  officer  authorized 
to  take  acknowledgmento  of  deeds;  and 
when  stdMtantially  tiins  executed  and  re- 
corded. In  the  proper  record  of  titles  to  real 
Mtate,  shall  vest  In  Ihe  purchaser  a  full  right 
title,  and  Interest  In  and  to  said  lands. 
Such  deed  shall  be  presumptive  evidence  In 
all  the  cDurta  of  tbe  territory,  in  all  suite  and 
controversies  In  relation  to  the  righto  of  the 
purdiaser,  his  befra  or  assigns,  to  the  land 
thereby  conveyed,  of  the  following  facta: 
(1)  That  the  real  property  deeded  was  sub- 
ject to  taxation  for  the  year  or  years  stated 
In  tbe  deed.  &i  That  the  taxes  were  not 
paid  at  any  time  before  tiie  sale.  (8) 
That  the  real  property  deeded  had  not  been  re- 
deemed from  sale  at  the  date  of  the  deed. 

That  the  property  had  been  listed  and 
assessed.  (5)  That  the  taxes  wen  levied 
according  to  law.  <0)  That  the  property 
was  sold  for  taxes,  as  stated  In  tbe  deed,  and 
was  duty  advertised  befwe  being  sold,  and 
to  defeat  tbe  deed  It  must  be  dearty  pleaded 
and  dearly  proven  that  some  one  of  the  above- 
named  six  requisites  was  wholly  omitted 
and  not  done  and  a  showing  that  any  one  or 
all  of  than  was  trregnlarly  6onte  will  not  be 
suffldent  to  defeat  the  deed.  •  •  •  >* 

An  lamination  of  the  answer  will  show 
that  the  answer  and  cross-petition  which  at- 
tadcs  tilts  deed  does  not  set  out  any  defect 
whatever  In  tbe  deed,  and  does  not  contain 
tbe  necessary  statutory  requisites  to  raise 
the  question  of  tiie  validity  of  the  deed,  or 
raise  the  issue  as  to  whether  any  one  of  tiie 
six  statutory  requirements  have  been  com- 
piled with;  and  where  a  special  statute  ex- 
pressty  dlrecte  what  the  pleadli^  In  a  par- 
ticular ,  case  must  contain,  and  ^rtiere  the 
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pleader  desires  to  attacfc  the  pleading  de- 
scribed In  such  statute,  he  must  conform  to 
the  statute.  Now,  we  take  It  from  the  brief 
of  the  plaintiff  in  error  that  he  does  not  claim 
that  the  board  of  equalization  did  not  meet 
at  all,  but  only  that  It  did  not  meet  on  a  cer- 
tain day,  or  that  It  did  not  meet  on  either 
of  the  days  provided  by  law  for  its  meeting. 
While,  If  It  met  on  some  other  day  than  the 
particular  day  appointed  by  statute,  It  does 
not  necessarily  follow  that  Its  meeting 
would  be  Illegal  and  void,  but  would  only  at 
best  be  Irr^ular;  and  section  Ci667  above  re- 
ferred to  contains  the  express  provision  that 
to  defeat  the  deed  it  must  be  clearly  pleaded, 
as  well  as  proven,  that  there  was  an  entire 
failure  to  do  some  one  of  the  acts  required  by 
statute.  And,  to  bold  that  the  Irregular  doing 
of  one  of  the  requirements  would  defeat 
the  deed,  would  be  to  entirely  Ignore  the 
statute.  We  think  on  this  ground  tills  evi- 
dence was  properly  rejected. 

The  only  remaining  assignment  of  error 
which  we  deem  It  necessary  to  consider  Is  the 
second  assignment  of  error,  to  wit:  "The 
court  erred  In  holding  that  the  statute  of 
limitations  had  run  in  favor  of  said  tax  deed 
of  February  10,  1888,  and  that  plaintiff  in 
errar  is  barred  from  attacking  said  tax 
deed  by  evidence  aliunde."  In  considering 
this  assignment  of  error,  we  desire  to  keep 
In  mind  at  all  times  the  distinction  be- 
tween a  tax  deed  that  la  void  because  of 
some  Inherent  want  of  power  to  sell  the 
land  for  taxes,  such  as  payment  of  taxes  be- 
fore  sale,  or  that  the  land  Is  not  subject  to 
taxation  and  a  voidable  tax  deed  because 
of  some  irregularity  In  the  deed.  Now,  we 
think  this  deed  comes  within  the  latter  class. 
We  think  that  an  examination  of  the  record 
and  the  brl^  of  counsel  for  plaintiff  In  er- 
ror will  show  that  the  objection  raised  to  this 
deed  was  largely,  if  not  entirely,  of  a  tech- 
nical character.  The  fact  that  taxes  for  two 
years  were  included  In  one  deed  does  not 
render  it  Invalid.  In  Hunt  v.  Ghapln 
(Mich.)  S  N.  W.  873,  It  is  held  that  a  tax 
deed  based  upon  distinct  taxes  of  different 
years  is  valid,  if  any  one  of  the  sates  was 
valid,  whether  the  others  were  or  not  In 
regard  to  objections  to  tax  deeds  which  are 
purely  technical,  the  case  of  Callanan  v. 
Hurley.  93  U.  S.  890,  28  L.  Ed.  931,  Is  Inter- 
esting as  bearing  directly  on  this  point  In 
that  case  the  Supreme  Court  of  the  United 
States,  in  construing  a  statute  almost  ex- 
actly like  ours,  says:  "The  whole  act 
hiblts  an  Intention  of  the  Legislature  to  en- 
force the  payment  of  taxes  by  securing  pur- 
chasers of  tax  sales  In  their  purchases,  and 
thus  make  It  dangerous  for  owners  of  prop- 
erty to  neglect  payment  of  taxes  due  the 
state.  It  removes  difficulties  which  had 
before  existed  in  the  way  of  establishing  a  tax 
titie,  and  at  the  same  time  It  works  no  In* 
Justice  to  owners  of  land  subject  to  taxation. 
The  law  determines  when  the  taxes  should 
be  levied,  and  whtai  they  idiall  be  paid,  and 


It  gives  ample  time  within  which  to 
make  the  payment  *  *  *  If  the  act  Is  to 
have  any  effect  at  all,  It  Is  plain  that  the 
deed  cuts  off  most  of  the  averments  upon 
which  the  plaintiff  bases  his  attempt  to 
obtain  the  cancellation  he  <Beeks."  In  tho 
case  of  Pillow  v.  Boberts,  18  How,  on  page 
476,  14  L.  Ed.  228,  the  Supreme  Court  of 
the  United  States  uses  the  following  lan- 
guage: "It  Is  easy,  by  very  Ingenious  and 
astute  construction,  to  evade  the  force  of 
almost  any  stetute,  where  a  court  Is  so  dis- 
posed. We  might  say  that  the  expression, 
'deeds  so  made  by  the  collector,'  means  deeds 
made  strictly  according  to  the  requlremente 
of  all  the  preceding  sections  of  the  revenue 
law,  and  decide  that  only  deeds  first  proved 
to  be  completely  regular  and  1^^  can  be 
rec^ved  In  evidence,  and  thus  by  qualifying 
the  whole  section  by  such  an  enlarged  con- 
struction of  these  two  words,  and  dis- 
regarding all  the  others,  evade  the  obvious 
meaning  and  inteution  of  the  law.  For, 
If  you  must  first  prove  the  sale  to  be 
regular  and  legal  before  the  deed  can  be 
received,  what  becomes  of  the  provision  that 
the  deed  itself  shall  be  evidence  of  these 
facte?  Such  a  construction  annuls  this  pro- 
vision of  the  law,  and  renders  It  superfiuous 
and  useless.  The  evil  plainly  Intended  to  be 
remedied  by  this  section  of  the  act  was  the 
extreme  difficulty  and  almost  Impossibility 
of  proving  that  all  the  very  numerous  direc- 
tions of  tlie  revenue  act  were  complied  with 
antecedent  to  the  sale  and  oonv^ance  by 
the  collector.  Experience  has  shown  that, 
where  such  conditions  were  enforced,  a  pur- 
chaser at  tax  sales,  who  had  paid  his  money 
to  the  government,  and  depended  his  labor  oa 
the  faith  of  such  titles  in  improving  the  land,^ 
usually  became  the  victim  of  his  credulity, 
and  was  evicted  by  the  recusant  or  some 
shrewd  speculator.  The  power  of  the  Leg- 
islature to  make  the  deed  of  a  public  officer 
prima  facie  evld^ce  of  the  regularity  of  the 
previous  proceedings  cannot  be  doubted. 
And  the  owner  who  ueglecte  or  refuses  to  pay 
his  texes  or  redeem  bis  land  has  no  right  t» 
complain  of  Ite  Injustice.  If  he  has  paid 
bis  taxes  or  redeemed  his  land,  he  Is,  no  doubt, 
at  liberty  to  prove  It,  and  thus  annul  the 
sale.  If  he  has  not  he  has  no  right  to  com- 
plaln  if  he  suffers  the  legal  consequ^ces  of 
his  own  neglect"  It  will  be  noted  that  in  this 
case  this  tax  deed  Is  not  absolutely  void. 
There  Is  no  contention  that  the  land  wa» 
not  taxable,  but  the  form  of  the  deed  only  Is 
attecked.  Our  stetute  for  1898,  running  sec- 
tion 5668,  provides:  "No  action  shall  be 
commenced  by  the  holder  of  the  tax  deed, 
or  the  former  owner  or  owners  of  the  land 
by  any  person  claiming  under  him  or  them 
to  recover  the  possession  of  the  land  which 
has  been  sold  and  conveyed  by  deed  for  thfr 
nonpayment  of  taxes,  or  to  avoid  such  deed, 
unless  such  action  shall  be  conmienced  withia 
one  year  after  the  recording  of  such  deed." 
Tb3M  question  came  directly  and  sqnarelr 
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before  the  Supreme  Court  of  tbe  United 
States  In  the  case  of  Pillow  t.  Roberts,  13 
How.  472,  14  L.  Ed.  228,  and  tbe  court  used 
the  following  language:  "But,  assuming 
these  deeds  to  be  irregular  and  worthless, 
the  court  erred  in  refusing  to  receive  them 
In  evidence,  in  c(mnectlon  with  proof  of  pos- 
sess! on,  in  order  to  establish  a  defense  under 
the  statute  of  llmltatlona.  The  first  section 
of  the  act  of  limitations  of  Arkansas  bars 
the  entry  of  tbe  own^  after  10  years.  And  the 
tfalrty-flfth  section  enacts  that  'all  actions 
against  tbe  purchaser,  his  heirs,  or  assigns, 
for  the  recovery  of  lands  sold  by  any  collector 
of  the  revenue  for  the  nonpayment  of  taxes, 
And  for  lands  sold  at  Judicial  sales,  shall  be 
brought  within  five  years  after  the  date  of 
such  sales  and  not  after.*  Statutes  of  limi- 
tations are- founded  on  sound  policy.  Th^ 
are  statutes  of  repose,  and  should  not  be 
evaded  by  a  forced  construction.  The  pos- 
session which  Is  protected  by  them  must  be 
adverse  and  hostile  to  that  of  the  true  owner. 
It  Is  not  necessary  that  he  who  claims  their 
protection  should  have  a  good  title,  or  any 
title  but  possession.  A  wrongful  possession, 
obtained  by  a  forcible  ouster  of  the  lawful 
owner,  will  amount  to  a  disseisin,  and  the 
statute  will  protect  the  disseisor.  One  who 
enters  upon  a  vacant  pMsessIon,  claiming  for 
himself,  upon  any  pretense  or  color  of  title, 
Is  equally  protected  with  the  forcible  dissei- 
sor. Statutes  of  limitations  would  be  of 
little  use.  If  they  protected  those  only  who 
could  show  an  indefeaalble  title  to  the  land. 
Hence  color  of  title,  even  under  a  void  and 
worthleas  deed,  has  always  been  received 
as  evidence  that  the  person  in  possession 
claims  for  himself,  and,  of  course,  adversely 
to  all  tbe  world.  A  person  in  possession  of 
land,  clearing,  improving,  and  building  on  It, 
and  receiving  the  profits  to  hla  own  use, 
under  a  claim  of  title,  Is  not  bound  to  show 
a  forcible  ouster  of  the  true  owner,  in 
order  to  evade  the  presumption  that  his 
possession  is  not  hostile  or  adverse  to  him. 
*  *  *  In  order  to  entitle  the  defendant 
to  set  up  the  bar  of  this  statute  after  five 
years'  adverse  possession,  he  bad  only  to 
show  that  be  and  those  under  whom  he 
claimed  held  a  deed  from  a  collector  of  the 
revenue,  of  lands  sold  for  tbe  nonpayment  of 
taxes.  He  was  not  bound  to  show  that  all 
the  requisitions  of  tbe  law  had  been  com- 
piled vrith,  in  order  to  make  the  deed  a  valid 
and  Indefeasible  conveyance  of  the  title.  If 
the  court  should  require  such  proof  before 
the  defendant  could  have  the  benefit  of  this 
law,  it  would  require  bim  to  show  that  he 
bad  no  need  of  the  protection  of  tbe  statute 
before  he  could  be  entitled  to  it  Such  a  con- 
struction would  annul  the  act  altogether, 
which  was  evidently  Intended  to  save  tbe 
defendant  from  the  difficulty,  after  such  a 
length  of  time,  of  showing  tbe  ralidlt^  of 
his  tax  title." 

In  li^Qgweli  T.  Warren,  2  BlatA  (U.  S.) 
680, 17  U  Bd.  261.  tbe  Supreme  Court  of  the 


United  States  says:  "Tbe  statute  of  Wiscon- 
sin, limiting  tbe  time  within  which  suits  for 
the  recovery  of  lands  sold  for  taxes  must  be 
brought,  begins  to  run  from  the  time  of  tbe 
recording  of  the  tax  deed,  whether  possession 
has  or  has  not  been  taken  by  the  purchaser. 
It  ia  Immaterial  whether  the  sale  and 
the  deed  be  void  or  valid.  It  la  sufficient 
that  a  sale  has  been  made,  and  the  deed  re- 
corded, to  bring  the  statute  Into  activity,  and, 
after  the  lapse  of  the  period  limited,  to  entitle 
the  purchaser,  and  those  claiming  under  him, 
to  Its  protection."  This  was  an  action 
brought  to  the  Supreme  Court  of  the  United 
States  by  writ  of  error  to  the  District  Court 
of  the  United  States  for  the  District  of  Wis- 
consin ;  and  the  Supreme  Court  of  the  Unit- 
ed States,  In  passing  upon  this  case,  say 
(page  605  of  2  Black.  [17  L.  Ed.  261]):  "The 
lapse  of  tbe  time  limited  by  such  statutes  not 
only  bars  the  remedy,  but  it  extinguishes  the 
right  and  veets  a  perfect  title  in  the  adverse 
holder.  It  tolls  the  entry  of  the  person  hav- 
ing the  right  and,  consequently,  though  tbe 
very  right  be  in  the  defendant  yet  he  cannot 
justify  his  ejecting  the  plaintiff."  In  the 
case  before  the  District  Court  for  the  District 
of  Wisconsin,  it  was  admitted  by  stipulation 
of  the  parties  that  the  deed  was  recorded  on 
the  6th  day  of  February,  184B,  and  that  this 
suit  was  commenced  on  the  2d  day  of  October. 
1857.  Tbe  statute  creating  the  bar  was  re- 
pealed between  those  dates  and  after  tbe  bar 
of  the  statute  of  limitations  had  become  com- 
plete. Upon  this  state  of  facts,  the  court  be- 
low instructed  the  Jury  "that  the  deed  being 
void,  neither  It  nor  the  subsequent  possession 
under  It  for  three  years  after  tbe  recording 
thereof  Is  a  bar  to  the  plaintiff's  recovery." 
The  Supr^e  Court  say:  "This  was  clearly 
error.  According  to  the  rulings  referred  to 
of  the  Supreme  Court  of  the  state,  It  is  Im- 
material whether  the  sale  and  the  deed  be 
void  or  valid.  It  Is  sufficient  that  a  sale  has 
been  made,  and  the  deed  recorded,  to  bring 
the  statute  Into  activity,  and.  aft^  the  lapse 
of  tbe  period  limited,  to  entitle  the  purchaser, 
and  those  claiming  under  him,  to  Its  protec- 
tion. Statutes  of  limitation  are  now  regarded 
favorably  in  all  courts  of  Justice.  They  are 
'statutes  of  repose.'  Usually  they  are  found- 
ed In  a  wise  and  salutary  policy,  and  promote 
the  ends  of  Justice.  The  equities  In  behalf 
of  the  plaintiff  below  are  strong.  We  have 
all  felt  their  force.  Without  any  fault  on 
his  part  he  has  been  divested  of  the  title  of 
his  land.  But  our  duty  is  to  apply  tbe  law— 
not  to  make  It  If  this  statute  be  unwise  or 
unjust  the  remedial  power  lies  with  the 
Legislature  of  the  state,  and  not  with  this 
court  Tbe  Judgment  of  the  court  he\ow 
must  be  reversed,  and  tbe  cause  remanded 
for  further  proceedings  In  conformity  with 
this  opinion." 

In  the  case  of  Peck  v.  Comstock  (C  O.)  6 
Fed.  22,  It  Is  held  that  although  the  deed  wa^ 
void,  yet  the  tax  purchase  la  protected  by 
the  statute  of  Umltattfou. 
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In  Coutler  t.  Stafford  (G.  C.)  48  Fed.  268, 
the  court  says:  "The  defendant  also  reltes 
on  the  Btatute  of  llmitationB  as  a  bar  to  this 
action.  Section  2839  of  the  Code  provides 
that  'any  suit  or  proceeding  for  the  recovery 
of  land  sold  for  taxes,  except  in  cases  where 
the  taxes  have  been  paid,  or  the  land  redeem- 
ed as  provided  by  law,  shall  be  commenced 
within  three  years  ffom  the  time  of  record- 
ing tlie  tax  deed  and  not  thereafter,  except 
by  the  pnrcbaser  at  the  tax  sale.*  The  de- 
fendant's deed  was  recorded  more  than  three 
years  before  this  suit  was  commenced.  The 
land  was  sold  for  a  tax  which  has  not  been 
paid,  and  It  has  not  been  redeemed.  If  the 
deed  Is  held  to  be  valid,  there  can  be  no  ques- 
tion but  that  the  case  Is  fully  within  the 
statute,  and  barred  by  It  The  only  argu- 
ment of  the  plaintiff  on  this  point  Is  that  the 
deed  is  void,  and  entirely  Impotent  to  serve, 
either  as  a  conveyance  of  the  title  or  as  a 
starter  to  set  time  running  and  bring  the  case 
within  the  protection  of  the  statute.  If  the 
bar  exists  only  In  cases  where  valid  tax  deeds 
have  been  recorded.  In  order  to  det^mlne 
whether  a  case  is  barred  or  not,  to  try  It  on 
Its  merits.  To  so  hold  Is  equivalent  to  hold- 
ing that  the  statute  is  not  a  bar  In  any  case, 
for.  If  the  deed  conforms  to  the  requirements 
of  the  law  in  all  respects.  It  wUl  convey  the 
title,  and  a  def^dant  claiming  under  such  a 
deed  must  prevail  by  reason  of  having  a  perfect 
title — that  Is  to  say,  win  the  case  on  Its  mer- 
its ;  and,  If  the  tax  deed  be  Invalid  by  reason 
of  nonobservance  of  any  essential  provision 
of  the  law,  the  plaintiff  cannot  be  defeated 
within  any  period  of  time.  Such  doctrine  Is 
contrary  to  the  manifest  design  of  this  spe- 
cial of  legislatloa  The  purpose  of  a  statute 
of  limitation  is  to  put  an  end  to  strife  by 
cutting  off  the  right  to  dispute  the  validity 
of  proceedings  to  divest  the  owner  of  his 
title  after  the  lapse  of  a  definite  period  of 
time." 

In  the  case  of  Walker  v.  Oronkite  (O.  C.) 
40  Fed.  183,  which  was  a  judicial  sale  where 
the  plaintiff  sought  to  attack  the  validity 
after  the  statute  of  ilmltetlons  had  run,  on 
page  138  the  court  says:  "The  argument 
that  the  plaintiff  is  derived  of  bis  property 
without  having  hia  day  In  court  has  no  force ; 
for  It  is  the  very  essence  of  all  statutes  of 
limitations  that  the  party  shall  lose  his 
rights  and  his  properly,  unless  he  shall  assert 
these  rights  within  a  fixed  time.  Nor  does 
It  relieve  the  case  from  the  stetute  because 
the  plaintiff  asserts  that  the  judgment  ia 
void  for  want  of  jurisdiction.  The  property 
was  sold  on  execution  on  a  judgment  legal 
on  its  face,  and  the  debtor.  Is  barred  from 
showing  by  evidence  aliunde  that  the  judg- 
ment !s  void  or  voidable  after  the  period 
fixed  by  the  stetute." 

In  BulUs  V.  Marsh  (Iowa)  2  N.  W.  578.  In 
a  decision  rendered  by  the  Iowa  Supreme 
Court,  it  Is  held  that  the  validity  of  a  tox 
deed  cannot  be  attecked  after  five  years  from 
tbb  sate,  because  It  shows  that  several  par- 


cels were  sold  for  a  gross  sum.  To  the  same 
effect  Is. Monk  v.  Carbln  (Iowa)  12  N.  W.  671; 
Thomas  v.  Stickle,  32  Iowa,  Tl;  Douglass  t. 
Tullock,  34  Iowa,  262. 

In  Lindsay  v.  Fay,  2B  Wis.  460,  It  is  said: 
**An  action  cannot  be  maintelued  under  sec- 
tion 123,  c.  16,  Rev.  St  1849,  by  the  original 
owner  of  land  sold  for  texes  against  one  who 
has  been  In  possession  of  it  for  three  years, 
claiming  title  in  good  faith  under  a  tax  deed, 
although  the  deed  is  void  upon  Ite  face." 
On  page  463  of  the  same  report  In  the  opinion 
the  court  says:  "The  stetute  of  limitation 
makes  no  reference  to  the  form  of  the  deed. 
It  does  not  say  a  tax  deed  valid  on  Ite  face^ 
For  alt  that  appears,  It  Is  In  entire  harmony 
with  the  Intention  of  the  L^slature  that 
the  deed  should  be  such  only  as  should  create 
in  the  mind  of  the  jHurchaser.  a  person  not 
Skilled  In  the  learning  and  technicalities  of 
the  law,  that  he  had  acquired  a  good  title;  that 
It  should  be  executed  by  the  officer  authorized 
by  law,  be  signed,  sealed,  acknowledged  ac- 
cording to  the  usual  form  for  the  conveyance 
of  land,  and  purport  by  apt  and  proper 
words,  on  Ite  face,  to  convey  the  land*  not- 
wlthstendlng  it  might  be  technically  insnffl- 
clent  for  that  purpose." 

In  Ward  v.  Huggim,  7  Wash.  617,  82  Pac 
740,  1015,  86  Pac.  285.  It  Is  said:  "A  void 
tax  deed,  under  which  the  grantee  has  enter- 
ed and  held  possession  of  the  land  in  con- 
troversy, constitutes  such  color  of  title  as  will 
sustain  the  bar  of  the  stetute  of  Ilmltetlons 
provided  for  in  actions  relating  to  tax  deeds." 

In  Colvln  V.  McCune,  89  Iowa,  509,  it  was 
held  that  a  tex  deed,  void  upon  Ite  face, 
constitutes  such  color  of  title  upon  which  the 
stetute  of  ilmltetlons  may  be  Invoked. 

In  Milledge  v.  Coleman,  47  Wis.  184,  2  N. 
W.  77,  the  Supreme  Court  of  that  state  used 
the  following  language:  "In  the  very  recent 
case  of  Oconto  Company  v.  Jerrard,  46  Wis. 
817,  SO  N.  W.  S91,  the  effect  of  the  tax  deed, 
where  the  stetute  bad  run,  was  very  folly 
considered.  In  that  case  there  was  no  pre- 
tense that  the  tex  for  which  the  deed  was  Is- 
sued proceeded  i^n  a  regular,  fair,  and 
equal  assessment  of  the  property  to  be  tezed. 
A  more  fundamentel  and  fatal  defect  in  the 
tex  proceedings  than  this  could  not  well  ex- 
ist since  a  valid  assessment  Is  the  foundation 
of  the  tax.  In  answer  to  the  argument  that 
the  stetute  was  not  intended  to  apply  to  swA 
a  case,  and  that  the  deed  could  be  impeached 
for  a  radical  defect  the  Chief  Justice  uses 
this  language:  The  respondente  had  their 
day  to  Impeach  the  tax  proceedings  and  avoid 
the  tax  deed.  Then  they  might  have  said 
that  the  groundwork  was  so  defective  that 
there  was  no  tex.  This  they  did  not  then  do. 
and  they  are'now  too  late  to  do  It,  They  suf- 
fered the  stetute  to  purge  the  tax  proceed- 
ings of  all  defecte  to  raise  the  tax  deed  above 
lni[)eachment  Their  objections  may  all  b« 
well  founded,  but  they  came  out  of  time. 
What  the  respondente  might  have  done  ttu^ 
cannot  now  do.  The  statute  has  left  them 
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like  one  estopped  to  speak  the  troth,  becaose 
tker  did  not  qwtk  it  wben  thej  mlgbt' » 

While  thm  l8  Bonie  conflict  of  avthorltleB, 
UMl  tbe  doctrtM  u  to  whether  a  deed  void 
opon  itB  face  will  ^pnate  to  pnt  the  statute 
«t  llmltattona  In  Crace  la  not  entirely  tree 
from  doobt  cx  thoron^ily  setOed,  aa  there 
are  many  raepectable  authorities  which  hold 
to  the  ccMOtrary,  we  think  there  can  be  no 
doubt  that  where  a  deed  Is  raUd  on  Its  face, 
and  is  only  void  hy  reason  of  certain  ex- 
trinsic facts  which  misht  be  proven  against 
It,  such  a  deed,  aocompanled  possosslon 
for  the  statutory  period,  wUI,  by  virtue  of  the 
statute  of  UmltatUMis,  be  a  bar  to  an  action 
to  set  aside  said  deed  bj  any  former  owner 
or  thnsn  rf^imimj  under  oe  through 
Now,  we  think  that  an  examination  of  this 
deed  wlU  show  that  It  Is  not  void  up(Hi  11a 
face;  and.  In  the  absence  of  any  proof  show- 
log  any  extrinsic  facts  that  would  Invalidate 
it,  it  iB  sufficient  to  show  title  m  the  holder  of 
■ndi  deed.  The  ground  on  which  plaintiff  in 
mnm  claims  thst  said  deed  la  void  upon  its 
face  Is  as  to  uncertainty  in  place  of  date  and 
place  of  sate:  Now*  tlie  deed  plainly  recites 
that  these  lots  were  sold  at  two  distinct  sales. 
One  on  the  5th  day  of  September,  1884,  and 
one  on  the  18tb  day  of  September,  1805,  at 
each  of  which  sales  a  oerdflcato  waa  tened 
to  Joaeph  Btlles,  who  vjfon  those  dates  was 
the  treasurer  of  Logan  county.  Fnnn  these 
certMcatee  it  appears  that  the  conn^  of 
Logan,  by  its  treasurer,  In  the  absence  of 
other  bidders,  pnichssed  at  public  auction 
ttie  lota  In  qnestlMi,  which  lots  were  sold 
to  the  county  of  l4igan  tbr  the  sum  of  f 28.69, 
being  the  amount  due  on  said  tracts  of  land, 
and  for  which  the  taxes  tm  said  Isnd  were 
wholly  delinquent  for  nonpayment  tor  the 
years  1808,  and  1804,  respectively.  As  to  un- 
certainty as  to  place,  the  redtal  in  the  deed 
dwws  that  the  reflective  sales  took  place  at 
the  door  of  the  courthouse,  and  at  the  county 
tressurer's  office.  This  recital  is  evidently 
made  to  reooDdle  a  conflict  or  apparent  con- 
flict of  our  statutes  on  Uils  subject,  as  sec- 
tion 6052  of  the  Statutes  of  1893  requires 
the  sale  to  be  made  at  the  county  treasurer's 
office,  while  the  form  of  tax  deed  set  up  in 
section  6667  puts  the  place  of  sale  at  the 
courthouse  door.  Now,  we  would  not  be 
Justlfled  In  Indulging  in  the  presumption  that 
the  recitals  In  said  deed  were  not  true,  neither 
do  we  know  of  any  valid  objection  to  fhls  sale 
taking  place  at  both  these  places,  to  wit,  the 
county  treasurer's  office  and  the  courthouse 
door.  If  either  place  was  the  legal  place  for 
such  sale,  then  the  fact  that  a  sale  was  made 
at  some  other  place  would  not  Invalidate  or 
make  illegal  such  sale. 

Another  objection  which  the  plaintiff  in 
error  raises  to  this  deed  is  that  the  recitals 
show  that  the  connty  of  Logan  purchased 
the  lots  at  public  auction  for  a  lump  sum  in 
cash,  to  wit,  $28.68.  and  for -that  reason  the 
sale  is  void.  In  support  of  tills  he  cites 
MegUl  V.  Martin,  14  Kan.  81,  and  LarUn  t. 
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Wilson,  28  Kan.  614;  bvt  we  think  an  ex- 
amination of  these  authorities  wlU  not  bear 
oat  his  cmtention  In  this  particular.  Both 
these  cases  were  where  the  recitals  In  the  deed 
show  that  the  comity  was  a  competitive  bid- 
der at  the  tax  sale,  and  for  this  reason,  and 
this  reason  only,  the  tax  sale  waa  decided 
to  be  illegal  and  the  deed  void.  We  think 
the  recitals  in  this  deed  will  not  bear  any 
such  oQustmcUon.  In  tlie  case  ot  Laritin  v. 
WUscm,  the  recitals  In  the  deed  show  that  the 
conn^  made  the  first  bid,  wiilch  was  an  offer 
to  pay  the  full  amount  of  the  taxes  and  as- 
SBssmoitR  due,  and  that  after  tiut  bid  no 
other  bids  were  made;  and  tor  this  reason  the 
Snprane  Court  ot  Konsss  say  In  fact  that 
the  action  of  the  connty  treasnrw  In  making 
the  first  bid  for  the  county  of  the  value  of  the 
amount  of  the  taxes  and  assessments  due 
was  entscing  Into  competitlm  wltii  othw  Ud- 
ders. In  that  case  tiie  recitals  did  not  show 
tiiat  there  was  an  abeence  of  other  bidders, 
but  simply  that  tbsy  did  not  bid.  In  tola 
case  the  redtels  in  the  deed  plainly  show 
that  there  were  no  othw  blddas,  or  that  no 
other  blddors  offered  to  bid.  The  plaintiff 
In  error  also  cites  the  case  of  Taylor  v.  Miles, 
6  Kao.  4B6k  7  Am.  Bepw  668;  but  an  examina- 
tion of  that  caae  will  show  that  It  was  de- 
cided upon  a  pnq^osltlon  which  does  not  oc- 
cur In  Uw  case  at  bar;  that  is,  that  the  dates 
of  the  ovtiflcate  and  the  date  of  the  deed, 
together  with  the  delinquent  tax  lists,  showed 
upon  tiielr  facee  that  at  the  time  ot  this 
sale  for  taxes  the  same  was  for  taxes  levied 
upon  the  real  estate  for  which  the  real  estate 
was  not  liable,  as  the  title  to  the  real  estate 
at  that  time  was  In  the  government  of  the 
United  Stetes,  and  not  subject  to  taxation. 
This  anwarlng  as  a  matter  of  record,  and 
from  the  recitals  contained  Id  the  deed,  would 
reader  the  deed  absolutely  void.  Plaintiff 
In  error  also  cites  the  case  ot  Hall's  Heirs  v. 
Dodge,  18  Kan.  2T7,  but  an  examination  of 
that  case  will  show  that  the  tex  deeds  in  evi- 
dence Bbow  by  their  recitals  that  they  were 
executed,  Imth  on  the  same  day  and  for  the 
taxes  of  the  some  year,  and  that  each  deed 
was  for  separate  and  distinct  tracts  of  land 
situated  in  different  parts  of  the  same  county, 
and  in  different  townships  and  ranges,  and 
that  each  deed  shows  that  these  different 
tracts  were  sold  together  in  one  single  sale, 
and  the  court  there  held  that  such  a  sale  was 
void;  but  In  the  same  opinion  the  court  says: 
"Of  course,  where  two  or  more  tracts  of  land 
adjoin  each  other,  and  are  nsed  and  occupied 
as  one  tract,  they  may  all  be  taxed  together, 
and  sold  together  as  one  tract"  Now,  in  the 
deed  in  the  case  at  bar  there  Is  nothing  to 
show  that  the  lots  described  In  this  tax  deed 
were  not  lots  or  tracts  of  land  adjoining  each 
other,  or  that  they  were  not  nsed  and  oc- 
cupied together  as  one  tract,  and  there  Is 
nothing  to  abow  the  Illegality  or  impropriety 
of  taxing  them  together.  Plaintiff  in  error 
also  cites  the  case  of  Bedfleld  v.  Parks.  132 
D.  8.  2S0-2IH^  10  Sup.  Ot,  88,  88  L.  Dd.  827. 
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Eiut  an  examination  of  that  caee  will  show 
tbat  fbere,  by  the  recitals  oC  the  deed,  the 
land  sold  for  taxes  wu  not  subject  to  taxa- 
tion at  the  time  they  were  assessed,  as  it  was 
then  apart  of  the  public  domain  of  the  United 
Btates;  and  upon  this  ground,  and  this  ground 
aUuw,  the  Supreme  Court  of  the  United  States 
holds  tbat  In  such  cases,  the  title  being  in  the 
United  States,  no  adverse  possession  could 
be  obtained,  so  as  to  jnit  the  statute  of  limi- 
tations ini  operatbHi;  and  that  a  deed  which 
recites  that  the  sale  was  for  taxes  assessed  at 
a  time  when  the  title  to  the  land  was  In  the 
government  of  the  United  States  was  abso- 
lutely void,  and  wonld  not  put  In  ope^tlxm 
the  statute  of  limltatiott. 

Now,  as  before  stated  In  this  opinion,  thwe 
seons  to  be  a  dedded  conflict  of  aotlwrltles 
upon  the  question  as  to  whether  a  deed,  void 
upon  Its  face,  will  be  snffldent  to  put  in 
operation  tbe  statute  of  limitation.  One  line 
of  authorltiefl  as  bereln  cited  holds  sansrely 
and  ctmdusively  that  tbe  question  of  the 
validity  ot  the  deed  Is  immaterial,  where  the 
party  has  gone  into  possession  undw  it,  and 
tbe  time  provided  by  the  statute  of  limitations 
has  expired.  Anotha  equally  respectable 
and  well-reascmed  line  of  authoritleB  holds 
to  the  contrary  doctrlna  Am<nig  tluse  Is 
the  case  of  Bedfield  v.  Parks.  132  U.  S.  288, 
10  Sup.  Ot  88,  88  L.  Bd.  827;  Waterson  T. 
Devoe,  IS  Kan.  228;  Mason  v.  Orowder,  86 
Mo.  626;  Sboehy  v.  Hinds,  27  Minn.  258.  6 
N.  W.  781;  OuUer  v.  Hurlbnt.  28  Wis.  l&Z; 
Gomer  v.  Chaffee,  6  Colo.  814;  Woftord  v. 
McKlnna,  28  Tex.  86.  76  Am.  Dec;  68.  All 
of  these  cases,  by  able  and  well-reasoned 
offioiaiaat  hold  to  the  doctrine  that  a  tax 
deed,  which  1^  Its  recitals  shows  upon  its 
face  that  it  is  void,  will  not  be  sufficient 
to  support  the  statute  of  limitations.  But  all 
of  these  cases  announce  the  rule  that,  where 
a  deed  is  snffldent  upon  Its  face  to  make 
prima  fftde  evldoice  of  title,  It  Is  not  nec- 
essary that  It  be  sufficient  to  withstand  all 
evidence  oBenA  against  it  to  show  that  It 
was  void;  but,  tf  it  Is  good  an  its  face,  in  tlie 
absence  of  proof  extrinsic  of  itself  of  Invalid- 
ity, It  will  be  sufficleat  to  support  the  statute 
of  limitations.  So,  In  view  of  the  conflict  of 
authority  on  the  point,  we  do  not  deem  It 
advisable  at  this  time  to  announce  what  the 
decision  of  this  court  would  be  in  the  case 
where  the  deed  was  Invalid  on  account  of  Its 
own  recitals  or  void  upon  its  ftice;  as  this 
question  is  not  necessary  for  the  decision 
of  the  ease  at  bar. 

And  we  tbbik  there  is  another  and  cxm.- 
cluslve  reason  wliy  the  ^cislon  of  the  dis- 
trict court  was  right  Tbat  is,  that  there  is 
nothing  upon  the  face  of  tbe  second  deed 
to  show  that  it  Is  invalid,  and  no  evidence 
has  been  introduced  to  show  tiiat  it  is  not  in 
every  way  legal;  and  In  tact  no  attodc  has 
ever  been  made  upon  It  And  in  the  case  of 
Flnley  v.  Brown,  22  Iowa,  688,  It  was  held 
proper  to  take  in  evldrace  two  tax  deeds  for 
ttw  same  land,  one  of  which  was  executed  to 


cure  an  Informality  of  the  oQwr.  Nov,  it 
this  doctrine  is  correct,  then  we  can  see  no 
reason  why  the  titie  of  the  defendant  in  error 
was  not  complete  by  virtue  of  his  second  deed. 
This  second  deed  was  made,  sl^ed,  and  ac- 
knowledged by  the  county  treasurer,  In  his 
official  capacity,  on  a  certificate  of  purchase 
of  tbe  date  of  tbe  18th  of  November,  18U6, 
for  tiie  tajKs  and  assessments  of  the  year 
1894,  and  was  encuted  on  the  21st  day  off 
May,  1902,  and  regularly  acknowledged  on 
the  28th  day  of  Hay  of  the  same  year  be- 
fore a  notary  public.  The  time  of  redemption 
by  the  plaintiff  in  error  would  expire  on  the 
18th  day  of  November,  1897,  whlcdi  wu  torn 
years  and  ova  prior  to  the  execution  of  this 
deed,  and  we  are  unable  to  see  why  this  deed 
and  its  recitals.  Its  encnti<m,  and  acknowl- 
edgment does  not  convey  tbe  legal  title  to 
the  defendant  In  error,  and  why  It  does  not 
fully  sustain  tiw  judc^nent  and  dedslon 
the  district  court 

For  the  reasons  herein  expressed,  the  Judg- 
ment and  decision  of  the  district  court  is 
affirmed;  all  the  Justices  concurring,  except 
Chief  Justice  BUBFOBD,  who,  having  tried 
the  case  below,  took  no  port  in  this  dedsion. 


BIIiTBtT  et  ux.  V.  PILGHBB. 
(Supreme  Court  of  Oklshoma.  Sept  7,  1905.) 

1.  JUDGICBNT— RBS  JtTDIOATA. 

Where,  in  an  action  before  a  Jofltice  of  the 
peace,  after  verdict  of  the  jury  U  retamed  in 
favor  of  the  plaintiff,  tbe  justice  permits  the 
plaintiff  to  dismiss  his  action  without  prejudice 
to  a  future  action,  and  adjudges  the  costs  to 
the  plaintiff,  and  no  appeal  is  taken  from 
such  Judgment,  such  proceeding  is  no  bar  to 
a  future  action  by  the  plaintilz  for  the  same 
cause. 

2.  PUBIJO  LaROB— HOMEBTUD  BmTBT— BXOHK 

or  PoBSxssiOH  —  Unuwroii  Dktaiubb  — 

Ldcitations. 

One  having  a  homestead  entry  upon  lauds 
in  this  territory  under  the  land  laws  of  the 
United  States  Is  endtied  to  the  posaession  of 
the  land  covered  by  Us  filing  until  bis  entry 
is  canceled  in  a  proper  proceeding  for  that 
purpose,  and  no  nfcht  of  action  accrues  to  a 
successful  contestant  for  unlawful  detainer  of 
the  land  until  the  homestead  entry  Is  canceled, 
and  the  time  limited  by  the  statutes  wichiu 
which  such  action  must  be  brought  does  not 
commence  to  ran  until  the  date  upon  which 
the  right  to  commence  the  action  accrued. 
8.  Saub— Goi<m»r— PBEnaxiTOK  Right. 

One  contesting  for  a  preference  right  has 
no  right  to  the  posaession  of  the  land  pending 
the  litigation,  as  against  the  homestead  entzy- 
man. 

(Syllabus  by  the  Court) 

Error  from  District  Court  Kay  CJounty; 
before  Justice  Bayard  T.  Halner. 

Action  by  Elijah  P.  Pllcher  against  Albert 
Bilyeu  and  Lennle  M.  BUyeu.  Judgment  foy 
plaintiff,  and  defukdants  bring  error.  Af- 
firmed. 

C  W.  Ransom.  Cor  plaintiffs  In  error. 
W.  S.  Cline  and  Claude  Duval.  tOr  d» 
fendont  In  wror. 
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BBAITOHAMP,  J.  33ils  Is  an  actka  ft» 
f ordbto  and  imlawfiil  detainer  to  recover  the 
pMMUlon  of  tbe  W.  %  of  the  N.  B.  %  of 
■eetlaqi  8^  townsli^  27  N.  of  range  8  H, 
Indian  meridian,  Kay  county.  Tbe  facts,  ao 
far  as  necessary  tar  tbe  pniposes  of  this 
case^  are:  On  Norember  16,  189B,  tbe  de- 
fandant  In  «rn»r  made  a  homestead  flllng  fw 
tbe  entire  N.  SL  )4  of  aald  sectkm  84,  and 
p&llnqnlshed  tbe  W.  M  on  February  2&,  1896, 
when  C  O.  BiDOck  made  bomeetead  filing 
-Qwreon.  Jnne  1^  X88e,  Smock  rellnqnlabed* 
and  Lannle  M.  Harris  (now  Bilyen),  one  of 
tbe  plalntllgB  in  error,  made  homestead  eat* 
try.  The  defendant  In  error  ctnunoiced  con- 
teat  {ffoceedings  against  the  entry  of  plain- 
tut  In  OTW  Lennle  U.  Bllyen,  charging  fraud 
and  dnress  In  the  procorem^t  of  his  relln- 
quiBhment,  which  contest  waa  finally  deter- 
mined on  July  17,  1901,  and  Lennle  Bllyea's 
entry  canceled  and  Fllcher's  entry  reinstat- 
ed. Albert  Bllyea  and  Lennle  If.  Bllyeu, 
plalntllEB  In  wror,  are  hosband  and  wlfO.  At 
the  time  of  the  trial  of  this  actlmi  In  tbe 
district  court,  Albort  Bllyen  bad  a  contest 
pending  against  the  defendant  In  errw,  on 
the  gronods  that  defendant  In  error  had 
alienated  the  land  before  filing  proot  On 
the  28th  day  of  February,  1902,  the  de- 
fendant In  wrw  cnnmenced  an  action  In  the 
Jnstlce  court  against  the  plalntUfs  In  error 
for  the  onlawfol  and  forcible  detainer  of 
the  land  In  qaestlfHi,  whldi  case  was  heard 
before  a  Jury,  and  the  Jury  returned  a  ver- 
dict In  favor  of  the  defendant  in  error,  and 
after  tbe  verdict  was  returned  defendant  In 
error  dismissed  the  action  without  prejudice. 
This  action  was  commenced  March  24,  1902, 
In  the  Justice  court;  and  in  that  court  result- 
ed In  a  Judgment  for  the  defendant  In  error. 
Appeal  was  taken  to  the  district  court  of 
Kay  county,  and  the  trial  in  that  court  also 
resulted  In  a  Judgment  in  favor  of  the  de- 
fendant in  error.  Motion  for  a  new  trial 
was  heard  and  overruled.  Exceptions  saved, 
and  plalntlth  In  error  bring  the  case  here 
petition  In  error  and  case-made. 

It  Is  contended  by  counsel  for  plaintiffs  In 
error,  first,  "that  the  former  proceedings  be- 
fore tbe  Justice  of  the  peace  Is  a  bar  to  this 
action."  As  disclosed  by  the  docket  of  the 
Juatioe  of  the  peace,  the  defraidant  In  error 
dismissed  tbe  cause  without  prejudice  and  at 
his  costs,  and  the  Justice  rendered  a  judg- 
ment against  him  for  the  costs.  There  was 
no  objection  or  exception  to  this  proceeding, 
and  no  appeal  waa  taken  from  that  Judgment. 
The  Jud^eut  speaks  for  itself,  and  by  Its 
exinress  trams  pmuitted  the  defendant  in 
err  (Mr  to  dismiss  the  case  without  prejudice 
to  a  future  action.  And,  whether  the  action 
of  the  Justice  in  permitting  tbe  defendant  In 
«ror  to  dismiss  bis  action  without  prejudice 
was  arror  or  not,  be  was  i>ermlttod  to  do  so, 
and  that  Judgment  was  finaL  The  authori- 
ties dted  by  counsel  for  plaintiff  In  error, 
wher^u  It  Is  held  that  It  was  error  to  per- 
mit tbe  plaintiff  to  dismiss  hla  action  wltb- 


ont  prajndlce  after  Uie  final  submission  of 
the  cause  to  the  Jury  or  court,  are  not  In 
point  beroL  That  case  was  dismissed  by  the 
Justice  on  tlia  application  of  plidntUf 
wltbont  pr^ndlca  to  a  future  action.  And 
we  an  not  now  Inquiring  as  to  tbe  omrrect- 
ness  of  tbe  mllng  of  the  Justice  in  that  case. 
The  ruling  of  tbe  court  that  the  proceedings 
had  In  that  case  ware  not  a  bar  to  Uie  right 
of  the  plaintiff  to  malnteln  ttds  actton  was 
not  eSTor. 

It  la  next  owtended  by  cotinad  for  plaintiff 
in  error  that  tbe  "statute  of  limltetlon  had 
run  against  this  cause  of  action,  as  tbe  con- 
test Issues  were  for  ftmnd  only;  If  it  be 
held  Uiat  soch  ccmtest  tor  ftand  operatea 
to  prevent  the  running  of  the  statute,  then, 
the  pendCBi9  of  tbo  present  contest  oo  tin 
same  grounds  renders  this  action  premature.** 
Mrs.  Bllyeu  had  a  homestead  filing  upon  the 
land  In  question  which  remained  Intect  until 
it  was  canceled  by  tbe  dedalon  of  the  Land 
Department  of  July  17,  1901.  And,  while 
such  entry  remains  intact,  she  was  entitled 
to  the  possession.  Beaves  et  aL  v.  Oliver, 
8  OkL  S2,  41  Faa  853;  Woodruff  v.  Wallace, 
8  OkL  866,  41  Pac.  867.  And  no  right  of  ac- 
tt<m  aocmed  to  the  d^imdant  In  error  until 
that  data  The  stetnto  of  limltetlon  did 
not  commence  to  mn  until  a  right  of  acthn 
accrued.  This  action  was  commenced  in  less 
than  one  year  from  that  time,  and  was  not 
barred  by  the  stetutes  of  limltathn.  And 
the  fact  that  Albert  Bllyea  had  a  contest 
pending  at  the  time  this  action  was  tried  in 
the  district  court  for  a  cancellation  of  this 
entry  kdA  tm  a  preference  right  gave  him 
no  right  to  the  irassessUm  of  the  land  as 
against  tbe  defendant  In  error,  whose  homfr 
stesd  entry  th&i  r^alned  Intect  Tbe  de- 
fendant In  error  has  the  right  of  possession 
until  bis  filing  Is  canceled  in  a  proper  pro- 
ceeding for  that  purpose.  Beavea  v.  Oliver, 
supra. 

This  disposes  of  all  tbe  questions  relied  on 
and  argued  by  connsel  for  plaintiffs  in  orror 
in  their  brief;  and,  finding  no  error  in  tiM 
proceedings  In  the  trial  court,  tbe  Judgment 
of  the  district  court  of  Kay  county  la  af- 
firmed. All  the  Justices  concurring,  except 
HAINEB,  J.,  who  tried  the  case  below,  not 
Bitting. 


SOVEBEIQN  CAMP,  WOODMBN  OF  THB 

WORLD,  V.  WELCH. 
(Snpreme  Court  of  Oklahoma.   Sept  7,  1005.) 

1.  Evidence — IwTEirr — Chasaotbb. 

Wtiere  intent  of  the  party  charged  la  a  ma- 
terial iDQuiry,  and  the  facta  and  circumatances 
shown  in  evidence  leave  the  qnestion  of  Intent  In 
doubt  the  diaraeter  ot  the  party  charged  may 
be  iAiown,  to  aid  in  the  detennlnatian  of  swA 
question. 

[Ed.  Note. — For  cases  in  pcdnt  isa  voL  20, 
Cent  Dig.  Evidence,  1 177.] 

2.  TbIAL — DiBECTINO  Veboiot. 

A  motion  for  peremptory  Instmetion  to  find 
a  verdict  as  directed  by  the  court  can  oaiy  he 
granted  where  there,  is  no  material  fact  in 
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dispute  and  do  tlleory  of  the  case  under  the  evl* 
denee  upon  which  the  opposite  party  would  be 
entitled  to  recover. 

[Bd.  Note^ — For  caeee  In  pointy  Me  toL  40, 
Cent.  Dig.  Trial,  }{  876-396.1 

8.  SaUB — iNSTBUOnOKS. 

It  It  not  reversible  error  to  refuse  an  In- 
■tmction  to  the  jury  which  states  the  law  of  the 
case  eorrectlT,  where  the  court  in  its  general 
infltructions  him  corered  tha  point  presented  by 
such  refusal. 

[Bd.  Note. — For  cases  In  point,  see  voL  46. 
Cent  Dig.  Trial.  S>  651-658.1 

(Syllabus  by  the  Court.) 

Error  from  District  Conrt,  Oreer  County; 
before  Justice  James  K.  Beanchamp. 

Action  by  Mary  J.  Welcb  against  the 
Sovereign  Camp  of  the  Woodmen  of  the 
World.  Jodgmoit  tor  plalntlfl,  and  defend- 
ant  brings  error.  Affirmed. 

Wells  ft  Matbews,  N.  B.  Maxe^.  and  Brome 
ft  Burnett,  tbr  plaintiff  in  error.  Oarrett 
&  Oarrett  for  defendant  In  error. 

GIUJfiTTB,  J.  It  appears  from  the  plead* 
fogs  and  evidence  In  tbis  case  that  one  U. 
H.  Welch,  on  tbe.  18th  of  April,  1900,  be- 
came a  member  of  the  order  of  the  Wood- 
men of  the  World,  a  flratemal  beneflclarr 
assoclatloii,  and  <m  the  28d  day  of  A^U, 
1900,  a  bra^cl»7  eotiflcate  was  issued  and 
dellTo-ed  to  said  M.  M.  Weldi  by  said  aaso- 
datltm  for  the  som  of  f  1,000,  made  paarable 
to  the  plaintiff  In  error  herein,  the  then 
wifb  of  the  said  M.  M.  Welch.  On  the  19th 
of  October,  1901,  said  M.  M.  Welch  died  at 
the  town  of  TiCger,  in  Oreer  county,  Okl. 
Certain  conditions  were  attached  to  said 
benefldary  certlflcate,  rendering  the  lame 
Told  In  case  any  one  or  more  of  tbOD  shonid 
be  fomid  true,  among  th«n  the  following: 
''<4)  If  the  member  holding  this  certificate 
shall  he  conTicted  of  a  felony,  *  *  *  or 
shall  die  In  oonseqcieDce  of  a  duel,  •  *  • 
or  in  consequence  of  the  violation  or  at- 
tempted violation  of  the  laws  of  a  state  or 
of  the  United  States  or  any  other  province 
or  nation."  The  answoi'  of  defendant  ad- 
mitted Its  existence  as  a  corporatl<»i,  admit- 
ted the  membership  of  M.  M.  Welch  and 
the  Issue  of  tbe  certlflcate  to  him,  bnt  de- 
nied Its  liability  thereon,  becans©  (It  all^^) 
be  came  to  his  death  hy  reason  of  a  viola- 
tion of  the  laws  of  the  terrltoiy  of  Okla- 
homa. On  the  trial  of  the  case  the  follow- 
ing admisslmu  were  made  In  open  court: 
"tt  is  admitted  that  tbe  deceased  member 
died  on  the  19th  day  of  October,  1901,  that 
proof  of  death  was  made,  that  he  was  a 
member  of  Camp  No.  holding  a  certlflcate 
of  moubershlp  on  the  order  for  $1,000,  and 
that  he  died  within  two  years  after  the 
issue  of  the  certificate.  It  la  also  admitted 
that,  if  the  plaintiff  recover  in  this  case, 
the  Judgment  shall  .be  tor  $700,  with  interest 
at  tbe  rate  of  7  per  cent  from  the  19th 
day  of  December,  1901,  and  that  tlie  plaintiff 
Is  entitled  to  recover,  unless  the  defendant 
shows  that  the  deceased  came  to  his  death 


in  conseqaence  of  the  violation  of  the  con- 
dition of  his  policy  which  Is,  In  substance, 
as  follows:  That  If  a  member  holding  this 
certlflcate  shall  die  In  consequence  of  the 
violation  or  attempted  violation  of  the  law 
of  the  United  States,  or  any  state  or  terri- 
tory or  province  of  the  United  States,  then 
this  cerUflcate  to  be  void,  and  all  moneys 
paid  thereunder  forfeited."  Considerable 
oral  testimony  was  taken  upon  the  trial,  the 
case  tried  to  a  Jury,  and  they  returned  a 
verdict  in  favor  of  the  plaintiff,  upon  whldi 
judgmwt  was  entered,  and  from  that  Judg- 
ment the  case  comes  to  this  court  upon  error. 

Three  allegations  of  error  are  argued  by 
plaintiff  in  wror,  and  we  will  consider  these 
in  their  order.  It  is  urged  that  the  court 
erred  in  admitting  testimony  offered  by  the 
Idaintlff  as  to  the  character  of  H.  M.  Welch, 
the  deceased,  for  being  a  peaceable  and  law- 
abiding  man,  because  his  diaractor  was  not 
an  Issue  in  like  case.  Was  It  error  to  admit, 
uadee  tbe  drcumstances  of  this  case,  testi- 
mony touching  tbe  character  of  the  deceased? 
Hie  defense  In  this  case  Is  dependent  en- 
tirdy  upon  tbe  diarge  of  a  violation  of 
law  by  ttie  deceased,  which  violation  eaa- 
slated  ot  an  assault  upon  EInids  at  the  time 
be  was  shot  by  Bnnls.  The  testimony  ottenA 
in  support  of  this  dalm  was  principally  that 
of  one  Ned  UcDaulel,  who  testified,  in  sub- 
stance: That  ime  Ennls,  Ui  an  exdted  and 
hurried  manner,  came  into  bis  office  in  13w 
rear  of  the  bank,  and  then  left  Tliat  about 
balf  an  hour  afterwards  he  left  his  ofltee 
In  tbe  rear  of  the  bank,  and,  passing  through 
the  bank,  went  out  onto  tbe  sidewalk.  That 
as  be  went  through  the  bank,  be  saw  the 
deceased,  Welch,  transacting  business  at  the 
cashier's  window,  as  though  making  a  de- 
posit of  mmey.  That  when  he  got  out  on 
the  sidewalk,  Ennls  was  passing.  McDanId 
told  Ennls  that  Welch  was  in  the  bank. 
That  Ennls,  upon  passing  the  bank,  turned 
off  from  the  sidewalk  iqxm  a  vacant  lot  next 
to  the  bank,  and  went  about  16  feet  back 
on  the  lot,  and  there  waited  until  Wdch 
came  out  of  the  bank.  That  deceased.  Welch, 
came  out  of  the  hank  and  started  down 
the  street  on  the  sidewalk  In  front  ct  titils 
vacant  lot  Seeing  Ennls,  he  stt^ped  and 
turned  towards  him.  That  Ennts  tiwreupon 
MHumanded  Welch  to  stop,  or  he  would  shoot 
him.  That  Welch  rolled  to  Bnnls,  saying 
that  he  did  not  have  the  nerve  to  shoot  That 
Bnnls  replied  that  he  did,  and  fired  a  shot 
which  struck  the  ground  between  Welch's  feet. 
That  Welch  continued  ttaer^ifter  to  advance 
im  Ennls,  and  Bnnls  fired  a  second  shot, 
which  struck  Welch  In  the  region  of  the 
heart  and  be  died  almost  instantly.  And 
be  testified,  further,  that  at  this  time  he 
saw  a  knife  in  Welch's  hand.  It  Is  further 
shown  In  the  testimony  that  an  old  pocket 
knife,  with  the  blade  broken  off  to  witbin 
an  inch  or  Inch  and  a  half  of  tlie  handle, 
was  found  lying  on  tbe  ground  where  Welcb 
fell,  and  near  hla  baud.  Tbe  testimony  of 
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two  or  three  other  wttnawoa  corroborated 
that  of  UcDanM  tn  part  <ml7.  On  tbe 
other  hand,  the  tesUmony  of  an  eqnal  num- 
ber ot  wltneaaea  tends  to  show  that,  when 
Welch  came  out  of  the  bank,  be  atarted 
along  the  street  In  front  of  the  racant  lot 
where  Ennia  stood,  being  then  on  the  way 
from  the  bank  to  hla  own  store,  and,  seeing 
Bnnla,  he  stopped  and  tiuned  aroand,  tacbv 
blm.   That  Bnnls  was  abusing  Welcb,  Galling 

him  a  damned  old  son  of  a   »  and 

■aid  that  Welch  told  him  to  shoot  If  be 
had  the  norre,  and  Bnnls  said  he  had  it 
all  right,  and  flred  a  shot,  whlcb  strode  the 
ground  at  Weldi's  feet,  and  Immediately 
flred  a  second  shot,  killing  blm.  That  Welch 
was  on  the  sidewalk  wbne  be  stopped  when 
the  first  shot  was  flred,  and  was  about  on 
the  sidewalk  still  when  ttM  abot  was  fired 
that  killed  him.  Whereupon  Bnnls  ran  away. 
This  evidence  Is  also  corroborated  by  oth» 
witnesses;  thore  being  some  evidence  that 
Welch  had  papers  In  bla  band.  The  knite 
found  on  the  ground  Is  not  shown  to  have 
been  Welch'a  knife,  but  It  la  in  erldence 
that  some  time  prior  to  the  sbooUng  a  diffi- 
culty had  occurred  between  them  over  the 
sale  ot  a  and  on  the  morning  of  this 
occnrroice,  some  time  before  tiie  shooting, 
It  bad  been  renewed.  In  this  conditlim  of 
tlie  OTidmce  before  the  Jury,  briefly  stated, 
a  question  was  propounded  to  some  of  the 
witnesses  as  to  the  charactor  of  Welch  as 
a  peaceable  and  law-abiding  citizen,  which 
was  objected  to,  and  the  objection  orermled 
try  the  trial  court  This  ruling  Is  made 
the  basis  of  the  error  now  under  consld* 
eratlon. 

It  will  be  observed  that,  In  order  to  defeat 
the  plaintiff  in  her  right  of  recorery,  it  waa 
hiciuubent  upon  the  plalntUf  In  error  to  sliow 
that  Mr.  Welch  came  to  his  death  while  In 
the  act  and  as  the  result  of  his  violation  ot 
fbe  law.  He  was  not  at  the  moment  Assault- 
ing Bnnls,  snd  did  not  have  the  ability  to 
aasanit  him  at  the  distance  he  was  from  him, 
nor  can  it  be  said  that  the  hrdkm  knife 
shown  in  evidence  was  a  dangerous  weapon. 
If  Bnnls  bad  at  the  time  any  right  whatever 
to  shoot  in  self-defense.  It  must  have  been 
predicated  upon  appearances  as  the  same 
were  presented  to  him  by  the  drcumstancea 
thai  existing.  We  suppose  that  if  the  dr- 
cnm stances  surrounding  the  transaction,  as 
the  same  were  presented  to  blm,  were  sufB- 
dent  to  lead  him  to  ttae  conclusion  that  he 
was  In  danger  of  great  bodUy  barm,  and  was 
In  fact  mistaken  as  to  the  extent  of  sndi 
danger,  tbe  tect  tbst  he  had  acted  by  reason 
of  mth  mistake  and  killed  Weldi  could  not 
Iw  made  basia  of  a  refusal  on  the  part 
of  tbcr  defoidant  to  pay  the  insurance  on 
Welcta*s  lUiSL  Welch  must  have  lost  his  life 
in  tin  act  of  actually  violating  ttae  law  before 
a  reversal  of  this  Judgment  can  be  Justified, 
and  wbetber  he  was  acting  in  violation  of 
law  at  the  lime  is  not  only  a  question  of 
fact  for  the  Jury,  but  auch  questifm  of  Act 


was  dependant  largely  upon  the  intukt  with 
whlcb  he  performed  the  acts  shown.  This 
question  has  been  determined  by  the  Jury 
against  tba  plaintiff  tn  error.  They  had  be- 
fore tbem  tbe  question  of  Welch's  character, 
under  tbe  ruling  of  tbe  court,  and,  as  we 
understand  the  law,  character  of  the  parties 
may  be  attend  in  evidence,  where  the  intoit 
under  wbidi  flwy  acted  Is  a  material  inqnliy. 
A  rule  of  evldenoe  in  the  trial  of  issues  aa 
here  presented  would  not  be  different  from 
that  In  a  case  where  the  territory  was  pro- 
ceeding against  Welch  for  a  violation  of  the 
law  tn  making  asasult  upon  Ennls.  In  sncb 
case  there  could  be  no  question  but  that  the 
Intent  with  which  the  act  was  done  was  a 
matoial  inquiry  in  detennlnJng  the  questton 
aa  to  whether  or  not  Welch  was  guilty  of  any 
assault  or  violation  of  tbe  law.  Where  in- 
tmt  of  the  party  diarged  is  a  material  in- 
quiry, and  tbe  facts  and  drcumstances  shown 
in  evidence  leave  the  question  of  Intent  in 
doubt,  tbe  duuacter  of  tbe  partj  charged 
may  be  shown,  to  aid  in  tbe  determination  of 
such  question.  In  the  case  nndw  ctmsldna- 
tlott  sncb  a  proposition  was  squarely  present- 
ed, when  the  court  ruled  that  evidence  of 
character  of  Welch  ml^  be  introduced.  I> 
Scott  V.  Fletcher,  1  Tenn.  488^  it  was  said: 
**In  questions  of  tort,  or  quasi  tort,  whore  tta 
injury  alleged  is  doubtful,  character  may  be 
given  in  evidence,  ainca  as  the  Jury  must  de- 
pttid,  ^thw  wholly  or  in  some  degree,  oa 
intentions  te  ascertain  tbia,  in  doubtful  cases, 
charscter  becomes  a  matraial  inquiry."  In 
Oreenleaf  on  Evidence,  note  to  I  S4»  it  Is 
aald;  ''The  ground  en  which  evldaice  of 
good  character  la  admitted  in  criminal  prose- 
cutions la  this:  That  tbe  intent  wltti  which 
the  act  charged  aa  a  crime  was  done  is  of 
the  essence  of  the  issue,  •  •  •  and  tbe 
prevailing  character  of  the  party's  ndnd,  aa 
evidenced  by  the  previous  habit  of  his  life,  is 
a  material  elanent  in  discovering  that  bataxt 
In  the  Inatance  in  qnestion.  Upon  tbe  same 
prindple  the  same  evidence  ought  to  be  ad- 
mitted in  all  other  cases,  whatever  be  tbe 
form  of  proceeding,  where  the  Intent  to  ma- 
terial to  be  tound  as  a  fact  Involved  in  tlw 
Issua**  We  tiilnk  there  was  no  error  to  tlw 
admission  of  this  evidence. 

It  is  next  contended  by  tbe  plaintiff  In  er- 
ror that  ''the  court  erred  to  ovOTuUng  de- 
fendant's motion,  made  at  the  close  of  tbe 
testimony,  for  a  peremptory  tostmctlon  to 
tlw  Jury  to  find  a  verdict  for  the  defendant." 
This  instruction  could  only  be  granted  in  a 
case  where  there  was  no  fact  in  dispute,  no 
conflict  in  the  evidence,  and  no  tl^ry  of 
the  case  upon  which  tbe  plaintiff  would  be 
entitled  to  recover.  If  Ennis  had  been  upon 
trial  under  an  Indictment  for  murder,  witb 
the  same  evidOMe  totroduced  to  tlils  case,  a 
verdict  finding  him  gull^  of  murder  would 
surely  have  been  warranted  by  the  evidence. 

Tbe  third  and  last  contmtlon  of  plaintiff 
in  error  is  tbst  "tlw  court  erred  to  refusing 
to  instruct  the  Jury,  ss  requested  by  tbe  de- 
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tendant,  as  follows:  'The  court  InstructB 
70Q  that  it  Is  not  necessary  for  the  defendant 
to  show  that  Blnnls  was  Justified  in  kllllns 
Welch,  but  it  Is  sufficient  if  defendant  shows 
that  Welch  was  violating  the  law  at  the  time 
he  was  killed,  and,  if  you  iwllere  from  the 
•vlduice  that  Welch  was  approacUiis  Bnnla 
with  a  knife  in  a  threatening  manner  at  the 
time  Bnnls  shot  him,  then  Welch  was  violat- 
ing the  law,  and  plaintiff  cannot  recover.* " 
In  its  third  Instruction  the  court  did  Instruct 
the  Jury  as  follows:  "The  court  Instructs 
you  that  U  you  betleve  from  the  evidence 
that  the  deceased  member,  M.  M.  Welch, 
came  to  Ills  death  by  reason  of  an  assault 
or  attempted  assault  upon  one  O.  U  Ennls, 
and  that  the  aald  Bmds  killed  said  Welch 
while  he  was  assaulting  or  attempting  to  as- 
sault him,  then  Wdcb  was  violating  the  law, 
and  the  plaintiff  cannot  recover  tn  tiiis  ac- 
tion." And  In  Its  fourth  Inatmctlon  the  court 
further  instructed  the  Jury  as  fttllowa !  ''The 
court  further  instructs  yon  tiiat  the  ctnidl- 
tbm  in  the  certificate  that,  'if  a  member' 
sbould  die  in  consequence  of  a  violation  or 
attempted  violation  of  the  law,  thm  the  oer^ 
tlflcato  should  become  vMd,'  Is  a  reasonable 
provlfldon,  and  la  binding  on  tile  beneficiary; 
and  if  yon  twllevv  fran  the  evidence  that 
Wekih  was  violating  the  law,  or  attempting 
to  violate  the  law,  at  the  time  he  was  killed 
BnnlB,  then  the  plaintiff  cannot  recover 
in  this  action."  We  think  tiiese  Instructions 
covered  the  ground  and  oorrectly  stated  the 
law  to  the  Jury.  Bee  Supreme  Lodge  v.  BnA- 
ley  (Ark.)  88  &  W.  105B,  67  L.  B.  A.  m 
and  cases  dted. 

Finding  no  error  In  tlw  record,  the  Judg- 
ment of  the  court  below  Is  affirmed.  All 
Justices  concurring,  except  BEIAUOHAMP. 

who  presided  in  the  court  below,  not  sl^ 
ting,  and  IBWIN,  J.,  not  participating. 


BBNNSTT  V.  BBNNBTT. 
(Supreme  Court  of  Oklahtana.  S^t  7,  190S.) 

DiVOBOB— AXIHONT— DEFAITLT— J  tJDOUEHT. 

Where,  in  an  action  for  divorce  and  ali- 
mony, the  coart  apon  a  proper  showing  orders 
the  payment  of  temporary  alimony  pendente 
lite^  whidi  Is  by  the  defendant  ignored  and  a 
compliance  therewith  refused,  and  where  the 
defendant,  in  default  for  answer  or  appearance, 
cornea  into  court  00  the  day  said  cause  is  set  (or 
trial,  asking  leave  to  appear  and  defend  the  ac> 
tion  upon  its  merits,  mthoat  preaentlng  his  an- 
swer or  sbowiag  any  cause  or  reason  why  he  has 
disobeyed  the  order  of  the  court  with  reference  j 
to  the  payment  of  temporary  alimony,  the  conrt 
grants  the  leave  asked  for,  conditioned  upon  his 
compliance  in  seven  days*  time  with  such  order 
for  alimony,  and  he  thereupon  refuses  to  accept 
tiie  leave  granted  upon  suco  terms,  and  he  does 
not  show  or  offer  to  show  his  Inability  to  com- 
ply therewith,  and  said  cause  Is  thereupon  tried 
as  upon  default,  no  error  is  eonmiittea  by  the 
trial  court. 
(Syllabus  by  the  Court) 

Brror  from  District  Court,  Lincoln  Cotmty; 
before  Justice  Jna  H.  Burford. 
Action  by  Sarah  Grace  Bennett  against  A. 


W.  Bennett  Judgmut  for  plaintiff,  and  d^ 
fendant  brings  oior.  Affirmed. 
Bee  81  Pac;  682. 

This  la  an  aetbm  for  divorce  and  alimony 
commenced  In  tiie  district  court  of  Lincoln 
county;  tlie  petition  therein  being  filed  m  the 
2lBt  day  of  May,  1903.  The  petition  allies 
cruelty  of  a  gross  qnd  aggravated  diaracter 
as  the  gitonnd  for  divorce,  and  seta  out  a 
large  list  of  property  possessed  by  defendant, 
A.  W.  Bennett  valued  at  $40,000  or  more, 
and  prays  for  a  divorce  and  for  alimony, 
and  for  the  custody  of  the  Infant  child  of  the 
parties.  At  tiie  time  of  filing  the  petition  the 
parties  resided  in  the  dty  of  Chandler,  in 
said  county,  and  the  process  of  the  court  was 
isBued  and  served  on  the  defendant,  as  shown 
by  the  sheriff's  return,  by  leaving  a  certified 
copy  thereof  at  defendantfs  place  of  residence 
on  the  22d  day  of  May,  1003,  being  the  day 
following  the  filing  of  the  petition.  The 
record  also  shows  that  at  the  time  of  filing 
the  petition  (May  21st)  an  application  for 
temporary  alimony  and  a  restraining  order 
was  also  filed,  and  on  the  same  day  a  copy  of 
this  application  and  notice  of  presenting  the 
same  to  the  Judge  of  said  conrt  for  an  order 
therein  was  personally  served  upon  tlie  de- 
fendant The  application,  notice,  and  service 
are  as  follows: 

Application  for  temporary  alimony  and  re- 
straining order:  "Conies  now  the  plalntiflf, 
Sarah  Grace  Bennett,  and  alleges  and  says: 
That  she  is  the  plaintiff  in  the  action  brought 
for  divorce  and  permanent  alimony  In  said 
court  against  the  defendant;  that  she  has 
Charged  in  her  petition  against  the  defendant 
extreme  cruelty;  and  that  defendant  is  the 
owner  of  real  estate  and  personal  property  of 
the  reasonable  value  of  $40,000.00,  as  she  has 
been  Informed  by  the  defendant  and  believes; 
and  that  she  has  set  forth  in  her  petition 
as  near  as  she  can  a  description  of  his  real 
and  personal  estate;  that  he  has,  upon  re- 
ceiving Information  from  plaintiff  that  she 
intended  to  commence  proceedings  against 
him  for  divorce  and  alimony,  made  dlspoel- 
tiou  of  quite  considerable  of  his  real  estate, 
as  shown  by  the  record  in  said  county,  by 
having  same  conveyed  to  his  son  Harry  M. 
Bennett,  of  the  age  of  11  years,  who  is  his  son 
by  his  first  wife;  and  that  said  conveyance 
is  without  a  valuable  conslderaticm,  and  was 
made  for  the  purpose  of  defrauding  your  peti- 
tioner and  applicant  of  her  legal  and  equi- 
i  table  rights  In  said  property;  and  that  she 
asks  that  defendant  be  restrained  from  mak- 
ing any  further  disposition  of  any  of  hlb 
property,  real  or  personal.  In  the  territory  of 
Oklahoma,  and  that  until  this  action  has  bem 
finally  tried,  and  plalutifTs  rights  in  the  prem- 
ises passed  on  by  the  court;  that  defendant 
be  ordered  to  pay  Into  court  for  the  plaintiff 
the  sum  of  $1,000.00  temporary  alimony  to 
support  her  and  to  carry  on  her  suit  as  ahe 
la  unable  on  account  of  sit&ness  and  late  oon.- 
flnonent  to  do  woric  of  any  kind  or  diar 
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Acter;  and  that  be  also  be  OTdwed  to  pay  In- 
to court  tor  the  support  and  maintenance  of 
tbe  child  bom  to  plaintiff  and  defendant  tbe 
som  of  $500.00  as  temporary  alimony,  and 
the  further  sum  of  $600.00  for  her  attomeye, 
as  she  is  tmable  and  without  means  to  pay 
counsel  and  carry  on  her  suit;  that  the 
petition  filed  In  said  cause  and  affldartts  wUl 
be  presented  to  the  court  in  support  of  tills 
application.  Decker  &  Wagoner,  Attys.  for 
Plaintiff." 

"Territory  of  Oklahoma,  Lincoln  Cotmty — 
H.:  Personally  appeared  before  me,  a  notary 
public,  Sarah  Grace  Bennett,  who  being  by 
me  first  duly  sworn  says:  That  she  Is  the 
plaintiff  in  tbe  above^titled  cause,  that 
she  has  read  the  above  and  foregoing  appli- 
cation, and  the  matters  and  things  tboceln 
set  fortta  are  true.  Sarali  Grace  Bennett 
EOertiflcate  and  sealj" 

Notice:  "Albert  W.  BeDnett,.Defaidant  In 
the  Above-Blntltted  Ganse:  You  are  hereby 
notified  tliat  the  lAdve  and  tongfOng  iqpli- 
cation  will  on  tbe  aftnnoon  of  Saturday, 
ICay  2S,  190B,  be  loresented  to  tbe  ^norable 
Jobn  H.  Btnrford,  judge  of  said  oonzt  at 
Chambers  In  Stlllwat«,  Payne  eonnty,  Okla- 
homa twTltoi7t  to  be  acted  <m  by  him,  and  the 
petition  filed  in  said  cause  referred  to  in  said 
application  and  affldarttB  In  support  of  tliis 
appltcatlim  will  also  be  presented  to  said 
judge  at  said  time  and  plac&  Detftcr  & 
Wagoner,  Attya.  fbr  Plaintiff." 

Affidavit:  "Victor  8.  Decker,  being  first 
duly  sworn,  says:  Tbat  im  tbe  21  day  of 
Hay,  A.  D.  190S,  as  agent  for  the  plaintiff  in 
tbe  above-entitled  cause,  tiiat  be  went  to  tbe 
office  of  the  defendant,  Albert  W.  Bennett, 
and  aem&  an  exact  copy  of  the  within  appli- 
cation for  temporary  alimony  and  restraining 
acAer  upon  the  said  defendant,  Albert  W.  Ben- 
nett, by  oBetiag  to  him  an  exact  copy  of  said 
application  for  temporary  allmoi^  and  In- 
forming bim  of  the  contents  thereof,  which 
application  the  said  defendant,  Albert  W. 
Bennett,  refused  to  receive.  Victor  S.  Decker. 

"Subscribed  and  sworn  to  before  me  this 
21  day  of  May,  A.  D.  1903.  Bay  McBlhlnney, 
Notary  Public.  [Seal.]  My  Oomm.  expires 
March  eth,  1906." 

Application  was  made  to  the  judge  of  said 
court  at  chambers  in  accordance  with  the 
notice  served  on  tbe  defendant,  and  thereupon 
the  following  order  was  by  blm  made: 

"Temporary  Order  for  Alimony.  Now  on 
this  23d  day  of  May,  1903,  this  cause  comes 
on  to  be  heard  before  Hon.  Jno.  H.  Burford, 
judge  of  tbe  district  court  of  Lincoln  county, 
Oklahoma  territory,  In  chambers,  In  the 
dty  of  Stillwater.  O.  T.,  upon  the  application 
and  motion  of  tbe  plaintiff  for  an  order  grant- 
ing this  plaintiff  temporary  alimony,  suit 
money  and  attorney  fees;  the  plaintiff  ap- 
peared by  her  attmneys  Decker  &  Wagoner, 
and  the  defendant  appeared  not  And  tbe 
court  being  fully  advised  in  the  premises, 
from  the  petition  of  plaintiff,  and  the  evi- 


dence adduced  uptm  tbim  hearing  finds  that 
the  plaintiff  should  be  granted  temporary 
alimony  and  suit  money  and  attorney  fees 
herein.  And  upon  farther  consideration  of 
said  application  and  motion,  tbe  court  finds 
that  the  defendant  should  be  restrained  from 
In  any  manner  dlspraing  of  his  personal 
property  or  any  of  bis  real  estate,  as  prayed 
for  In  said  motion  and  application.  It  Is 
therefore  considered,  ordered  and  adjudged 
tbat  the  defendant  pay  into  the  ofilce  of  the 
clerk  of  the  district  court  of  Lincoln  county, 
CHcIahoma,  within  ten  days  from  this  date, 
the  sum  of  one  thousand  dollars,  for  the  use 
and  benefit  of  the  plaintiff,  as  and  for  tem- 
porary alimony  and  suit  money,  and  the 
further  sum  of  one  hundred  dollars,  as  and 
for  tbe  payment  of  plaintiff's  attorney's  fees. 
It  is  further  considered,  ord^ed  and  adjudg- 
ed that  tbe  defendant,  Albert  W.  Bennett  be 
and  he  is  hwet^  restrained  and  enjoined 
from  In  any  manner  selling  or  disposing  of 
or  In  any  manner  Incumbering  any  of  bis 
real  or  perstmal  property.  John  H.  Buiford. 
Judge  of  the  District  Court  of  Lincoln  Ooun- 
ty,  O.  T." 

On  the  day  before  the  filing  of  the  petltiw 
(May  20,  1903)  tbe  defendant  A.  W.  Bennett, 
made  and  executed  to  his  mlnw  son  by  a 
former  marriage  a  deed  to  a  large  amount 
of  tbe  real  property  thai  owned  by  him. 
The  grantee  In  tbls  deed  was  at  that  time 
11  years  of  age.  and  living  in  the  state  of 
Virginia,  and  the  consideration  esqiressed 
In  the  deed  was  "love,  and  affection  and  |L- 
00,"  and  was  filed  for  record  In  the  office  at 
the  reglsttf  of  deeds  of  Lincoln  county  on 
the  day  of  its  execution.  Defendant  ab- 
sconded from  said  county  and  from  tbe 
territory  of  Oklahoma  soon  after  tbe  filing 
of  plalnUtTs  petition,  and,  so  far  as  the  rec- 
ord shows,  did  not  return  to  this  territory  un- 
til the  month  of  FAruary,  1904.  On  July  21, 

1903,  an  amended  petition  was  filed,  making 
Harry  M.  Bennett,  the  said  mlnrar  son  of  the 
defendant,  a  par^  defendant,  and  adding  a 
more  full  and  complete  list  and  description 
of  defoidan^s  property  In  this  territory,  hot 
not  otherwise  changing  or  enlarging  the  al- 
legation of  cause  for  divorce  set  out  In  the 
original  petition.  Service  under  this  petition 
was  obtained  by  publication.  No  appear^ 
ance  in  said  cause  havli^  been  entered  on 
the  19th  of  September,  1908,  the  court,  be- 
ing then  in  session,  appointed  a  guardian  ad 
litem  for  tbe  said  minor  defendant  Harry 
M.  Bennett  and  ordo-ed  answer  to  be  filed 
in  bis  behalf  within  five  days,  and  on  Sep- 
tembff  30th  tbe  answeae  of  said  defendant 
was  duly  filed.  On  the  17th  day  of  February, 

1904.  an  alias  summons  was  issued  In  said 
cause,  and  returned  by  the  sheriff  of  said 
coun^  personally  served  upon  tbe  defendant, 
A.  W.  Bennett  Tbe  answer  dsy  in  this  sum- 
mons was  March  12, 1901 

On  April  6.  1904,  the  defendant,  A.  W. 
Bennett  appeared  iq>eclally  in  said  cause 
and  filed  tbe  following  motimi 
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"In  tbe  District  Court  of  Lincoln  County, 
Oklaboma  Territory.  Sarab  Grace  Bennett, 
Plaintiff,  V.  Albert  W.  Bennett  and  Harry 
M.  Bennett,  by  HIb  Next  Friend  and  Ooard* 
Ian,  A.  W.  Bennett,  His  Father,  Defendants. 
No.  1,  450.  Now  on  tbls  aixtb  day  of  April,  A. 
D.  1904,  the  same  being  one  of  the  r^nlar 
court  days  of  the  April  term  of  the  district 
court  within  and  for  the  county  of  Lincoln 
and  tbe  territory  of  Oklahoma,  the  plain- 
tiff appearing  by  ber  attorneys,  and  the 
defendant,  Albert  W.  B^nett,  appearing  by 
his  attorneys,  this  motion  cornea  up  for 
hearing  on  the  motion  of  Albert  W.  Bennett, 
who  appears  specially  by  his  attorneys  for 
the  purpose  of  this  motion  only,  and  for  no 
other  purpose,  to  set  aside  the  serrlce  of  tbe 
summons  in  this  ease,  for  the  reason  tbe 
same  Is  false  and  untrae,  to  set  aside  the 
serrlce  of  the  allaa  sommons  herein  for  the 
reason  the  same  was  procured  by  fraud  on 
the  part  of  tiie  plaintiff,  and  to  bare  the 
eonrt  declare  the  notice  of  publication  In  this 
case  of  no  ft>rce  and  effect,  so  far  as  the 
same  might  affect  the  personal  rights  of  the 
defendant,  Albert  W.  Bennett,  for  the  xeaaoa 
that  the  said  notice  of  publication  Is  not  tbe 
proper  method  of  serving  tbls  defendant 
with  notice  of  the  flUng  of  the  amended  pe- 
tition, whldi  motion  was  by  tlie  court  orer- 
mled.  to  whicb  ruling  of  the  court  the  de- 
fendant excepted.  Whereupon  the  defendant, 
Albert  W.  Bennett,  by  bis  attorneys,  offered 
to  file  his  answer  In  this  cause,  Imtanter, 
which  said  offer  was  Eefnsed  by  tbe  court  for 
the  reaa(Hi  that  tbe  said  defendant  is  In  con- 
tmpt  of  till!  court  by  reason  of  Us  tallnre 
and  refusal  to  comply  witii  tiie  order  of  tiie 
court,  heretofore  made,  to  pay  to  tbe  plaintiff 
In  this  cause  ttie  sum  of  one  tbousand  dollars 
as  and  ftir  temporary  alimony  and  one  hun- 
dred dollars  as  attomtfr'a  fees  In  this  caa^ 
but  made  tbe  furthw  order  that  tbe  aald  de- 
fendant should  be  permitted  to  file  said  an- 
swer within  five  days  on  condtttw  tiiat  he 
pnr^  himself  of  said  contranpt  by  eonplying 
with  said  order  within  that  time;  to  which 
order  of  the  eonrt  tbe  defendant,  AHwrt  W. 
Boinett,  excepted  at  ttie  timeu  Jno.  H.  Bur^ 
ford,  Jndga" 

"Diatrirt  Ckrart  of  Lincoln  CVranty,  O.  T., 
April  6th,  1904.  8d  Jndida]  Day  of  tiie 
April  Tenn,  1901  Dlatrlct  Oonrt  Journal. 
Sarah  Grace  Bomett  t.  A.  W.  Bennett 
Comes  sow  tbe  plaintiff  and  defendant 
reepectiTe  counsel,  and  tbe  defendant  vab- 
mlta  a  motion  to  set  aside  the  service  of 
the  summons  herein,  and,  tbe  court  being 
fully  advised,  It  Is  by  tbe  court  ordered  that 
said  motion  be,  ftnd  tlM  oame  is  hert>y, 
overruled.  To  which  mling  of  the  court  the 
defendant  duly  excepts;  and  now  tbe  de- 
fendant asks  leave  to  file  his  answer  herein, 
and  it  ia  by  the  court  ordered  tbat  the  said 
request  be  granted  upon  condition  tbat  said 
defendant  comply  with  former  order  of  the 
court  requiring  said  defendant  to  pay  tempo- 
rary allmoiv  and  attomegr's  fbes,  within  five 


days  from  this  date.  To  which  ruling  and 
order  of  the  court  the  defendant  duly  ex- 
cepts." 

On  the  20th  day  of  April,  1904.  tne  caude 
was  set  for  trial  by  the  order  of  tbe  court 
on  tlie  28th  of  that  nMwth,  and  said  cause 
came  on  for  trial,  and  was  duly  heard  by  tbe 
court  on  the  29th  day  of  April,  at  which  tlmt: 
the  court  made  the  following  flndlngs,  vis. : 

"In  the  District  Court  of  Lincoln  Count;. 
Oklahoma.  Sarah  Grace  Bennett,  Plaintiff, 
V.  A.  W.  Bennett  and  Harry  Bi.  Bennett,  a 
Minor,  His  Next  Friend  and  Guardian, 
A.  W.  Bennett,  Defoidants.  Journal  Bntry. 
Now,  to  wit,  on  this  the  29th  day  of  April, 
1904,  the  same  b^ng  one  of  the  regular  Judi- 
cial days  of  the  regular  April,  1904,  term  of 
district  court  of  Llocoln  county,  Oklahoma 
Territory,  the  above-entitled  cause  came  on 
for  hearing  and  final  determination  on  the 
regular  assignment  of  causes.  And  the  court 
finds  that  tbe  plaintiff,  Sarah  Grace  Bennett, 
filed  Id  said  court  on  the  21st  day  of  Ma^', 
1903,  her  petition  asking  for  a  decree  of 
court  dissolving  tbe  marital  relations  ex- 
isting between  plaintiff  and  defendant,  A. 
W.  Bennett,  end  also  for  (1,000.00  tempo- 
rary alimony  to  assist  her  In  carrying  on 
this  suit  and  as  support  for  borself  and  mlnw 
child,  Jfimes  Blcfaard  Bennett,  and  the  fu^ 
ther  sum  of  $500.00  as  attorney  fees  for  bar 
attom^s,  and  a  just  division  of  defendant's 
real  and  personal  estate  ss  pomanoit  ali- 
mony, and  that  the  conveyance  made  by 
defendant,  A.  W.  Bennett,  to  his  son,  Harrr 
M.  Bennett,  minor,  be  declared  as  not  affect- 
ing any  right  tbat  plaintiff  has  in  ttie  prop- 
oty  conv^ed  by  the  defendant,  and  for  the 
care,  custody  and  c<mtrol  of  the  child  James 
Richard  Bennett  The  court  further  finds 
tbat  the  defendant,  A.  W.  Bennett  was  duly 
and  tegaliy  served,  personally,  with  summons 
In  said  actitnt  by  leaving  a  eertlfled  copy 
of  said  summons  at  bis  osnal  place  of  resi- 
dence in  Lincoln  connty,  Oklahoma,  as  shown 
by  tbe  return  of  tin  sheriff  of  Lincohi  county 
indorsed  thereon.  The  court  further  finds  that 
the  defendant,  A.  W.  Bennett  has  failed 
and  refused  to  comply  with  an  order  made 
by  the  court  on  tbe  2Sd  day  of  May,  1903, 
wherein  the  said  A.  W.  Bennett  was  ordo'cd 
and  adjudged  to  pay  to  tbe  plaintiff,  with- 
in ten  days  from  said  date,  $1,000.00  for 
the  use  and  benefit  of  plaintiff,  as  and  for 
t^porary  alimony  and  suit  money,  and  tbe 
further  sum  of  $100.00  as  and  for  payment  of 
plaintiff's  attorney  fees.  Tbe  court  further 
finds  that  said  order  was  served  on  tbe  de< 
f aidant  A.  W.  Bennett  by  the  sheriff  of 
Lincoln  county,  Oklahoma.  Tbe  court  further 
finds  tbat  the  plaintiff,  on  tbe  2lBt  day  of 
July,  ber  petition  not  having  been  pleaded  to, 
filed  in  said  court  an  amended  petition  fbr 
divorce  on  the  same  grounds,  and  for  alimony, 
and  in  addition  thereto  asks  tbat  certain  real 
estate,  described  in  her  petition,  be  awarded 
to  her,  being  tots  19  and  20  in  block  2S 
in  East  Chandler,  Lincoln  county,  Oklahoma 
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TerrltoTTr  the  same  bting  the  hcHneetead  of 
plaintiff  and  defendant  And  tnrtber  that 
certain  real  estate  described  In  plalntlff'a 
petitiOD,  wblcli  was  at  tbe  commmcemeDt  of 
plalntUTs  action  tnuufcrred  by  A.  W.  Benr 
nett  by  deed  to  Harry  M.  Benne^,  the  ami  of 
the  defoidant;  a  minor  under  the  ago  of 
Ararteen  years  and  a  raaldent  of  the  state 
of  Virginia,  be  set  aalde  and  subjected  to  Uie 
payment  of  plalntUFs  alhnony,  and  that 
Harry  M.  Bennett,  mlnw  under  fha  age  of 
fourteen  years,  was,  by  his  next  friend* 
guardian  and  father.  A,  W.  Bennett  made  a 
party  defendant  In  said  action.  The  court 
fortlwr  flnda  that  tiie  defendant,  Harry  H. 
Bmnett,  a  minor,  on  and  after  flw  filing  of 
plalntUTs  amoided  petttlm  herein,  has  been 
duly  and  legally  aerTea  by  pobUcatkm  1^ 
the  plaintiff,  and  that  said  actlini  Is  coie  of 
tbe  cases  in  which  service  by  publication  la 
aotliorlaed  by  law ;  that  heretofore^  to  wit, 
on  the  19th  day  of  September,  1908,  the 
same  being  a  regular  Judicial  day  of  this 
court,  all  other  persons  falUng  to  app]/, 
Ohaa.  B.  WUson,  Jr.,  one  of  fibe  attorneys 
for  A.  W.  Bennett  and  as  a  friend  of  Hany 
M.  Bennett,  minor,  moves  tbe  court  to  ap- 
points guardian  ad  litem  for  Harry  M.  Bennett, 
minor  defendant;  that  Ohas.  B.  Wilson,  Sr.,  a 
uMmba  of  flw  bar  of  said  Unooln  county  uid 
an  attnmoy  at  law  anttiorind  to  ^vctloe  In 
all  courts  at  record  of  said  territory,  a  dls- 
Interested  and  capable  person,  was  by  the 
court  appointed  as  guardian  ad  litem  for  the 
said  mlnw  dsftodant,  Harry  H.  Bennett;  and 
thereafter,  on  tbe  80th  day  of  September.  1908, 
the  said  minor  defendant,  Harry  M.  Bennett, 
by  and  ttmnigb  his  guardian  ad  Utrai,  Ghaa. 
B.  '^Istm,  8c^  appeared  uid  answered  here- 
in 08  itrovlded  by  law.  TbB  eourt  further 
finds  that  after  tbe  filing  of  plaintiff's  amend- 
ed petition  tbe  defendant,  A.  W.  Bomett,  was 
dni^  and  legally  served.  peracmaHy,  with  an 
alias  snmmona  m  said  cause,  as  shown  by  the 
return  oS  tbB  sheriff  of  Unooln  county,  Okla- 
boma  Territory,  Indorsed  thereon.  The  coart 
farther  finds  that  on  the  6th  day  of  April, 
1904.  the  defendant  A.  W.  B«mett  appeared 
by  bis  attorneys  and  asked  leave  to  file  his  an- 
swer herein  out  of  time,  which  request  wu 
objected  to  1^  the  plaintiff  tat  the  reason  that 
tbe  aald  defendant  had  failed  to  comply  with 
on  order  theretofore  made  to  pay  to  the  cleric 
of  the  court  tbr  the  use  ttf  the  pbilntlff,  tin 
mm  of  one  thousand  d<dlars  as  and  for  tonpo- 
imry  alimony,  and  tbe  further  sum  of  one  boa- 
dred  dollars  as  and  for  temporary  fees  for  her 
attom^s,  and,  the  court  being  advised  that 
the  def«idant  had  not  ctnnplled  with  said 
order  or  offmd  any  excuse  Cor  his  failure 
to  so  do,  hla  application  tm  leave  to  answn 
is  refused  until  he  shall  cmnply  with  said 
former  order  or  show  cause  why  he  hu  not 
and  he  Is  glTon  five  di^  to  make  aald  show- 
log.  and  in  which  to  file  Us  said  answer. 
And  this  cause  coming  on  for  trial  now  on 
this  29th  day  of  April,  1904,  the  plaintiff  ap- 
pears in  person  and  hy  her  attwneya,  8.  D. 


Decker  and  Fred  A.  Wagoner,  and  the  minor 
defendant  Harry  M.  Bennett  appears  by 
his  guardian  ad  litem.  Chas.  B.  Wilson,  Sr^ 
and  by  his  counsel,  CJbas.  B.  Wilson,  Jr.,  and 
tbe  defendant  A.  W.  Bennett  having  fail- 
ed to  comply  with  the  tacmet  wder  of  the 
court  or  make  excuse  tot  not  complying, 
and  having  failed  to  answer  the  petition 
of  plaintiff  hweln,  the  said  defendant  A.  W. 
Bennett  Is  now  called  three  times  in  opm 
court  but  makes  ^fault  and  falls  to  plead  or 
otherwise  appear  In  said  cause,  and  the  said 
A.  W.  Bennett  la  by  tbe  court  adjudged  to 
be  In  default  for  an  answw,  and  not  «• 
titled  to  answer  or  plead  until  be  shall  com- 
ply with  the  order  heretofore  made,"  etc 

These  findings  of  fact  made  by  the  court 
were  followed  by  0ie  Judgment  ot  the  court 
awarding  to  tbe  plaintiff  Uie  former  bane- 
stead  Onb  puties  as  ber  sole  pn^erty, 
18,000  parmanoit  alimony,  and  9000  attorney 
fees,  and  tbe  costs  of  this  action. 

On  April  80;  1004.  defendant  A.  W.  Ben- 
nett filed  In  said  court  his  notice  of  ftKwal, 
whldb  notice,  omitting  the  entitling  of  the 
cause.  Is  as  f<dlows: 

"Notice  of  AnieaL  Notice  Is  hereby  given 
by  tbe  defendant  Albert  W.  IBennett  that  it 
is  his  Intention  to  onwal  tnm  the  decree 
of  tiie  court  In  the  above-oitltled  cause  of 
action,  granting  tbe  plaintiff,  Sarah  Grace 
Bennett  a  divorce  from  this  defudant  and 
deerertng  her,  tbe  said  plaintiff,  alimoiv  and 
suit  money  and  tbe  costs  of  the  suit  against 
this  defendant  Albert  W.  Bennett  by  His 
Attys." 

From  tbe  foregoing  Jodgmcnt  and  decree 
tbe  case  comes  to  this  court  npon  petition  in 
errcv  and  a  traincript  of  tiie  recwd. 

Chas.  B.  Wilson,  Jr.,  and  Emery  A.  Foster, 
for  plaintiff  In  error.  S.  D.  Decker,  Fred  A. 
Wagoner,  Roy  V.  Hoffman,  and  John  Bmbry, 
for  defendant  In  error. 

GILLETTE.  J.  (after  stating  tbe  facta). 
It  Is  manifest  fr«n  tbe  brief  of  j>lalntlff  In 
error  filed  In  this  caae  that  but  a  single  ques- 
tion Is  raised  by  this  appeal  calling  for  a  re- 
view by  this  court;  and  that  is:  Isitwitbla 
tbe  province  and  power  of  the  district  courts 
of  tbe  territory  In  a  divorce  case^  whwe  de- 
fendant baa  beoi  poacmally  wemA  with  sum- 
mons and  talla  to  appear  <v  answer  for  near^ 
ly  one  year,  and  whoe  he  has  also  been  serv- 
ed with  an  order  for  tbe  payment  of  tempo- 
rary alimony  and  falls  and  reuses  to  obey  tbe 
order,  and  wben  tin  case  is  called  for  trial, 
then,  fCr  the  ihrst  time,  an>ear8  and  asks 
leave  to  answer,  to  Impose  any  temm  or  con- 
ditions to  tiie  granting  of  such  leave?  Tbe 
answer  to  this  question  must  Inevitably  de- 
twmlne  this  case.  If  tbe  court  must  under 
soch  drcnmstances,  receive  the  answer  with- 
out twms  or  oondlthms  of  any  kind  or  nature 
attached  to  tbe  granting  of  audi  leeve,  then 
there  was  error  In  the  trial  court  and  the 
cause  must  be  remanded  for  a  new  trial.  On 
the  othn  band,  if,  under  such  drcomstancss, 
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13w  oomt  m»j  ta  its  dlscretloa  Impose  any 
terms  or  condltloDa  to  the  granting  of  sacb 
IWTe,  and  the  flllng  of  sucb  answer,  then 
there  was  no  error,  and,  unless  there  was  an 
abuse  of  discretion,  the  Judgment  must  be 
affirmed.  The  Tery  fact  of  asking  leave  of 
the  court  to  answer  seems,  to  the  writer  of 
this  opinion,  to  furnish  thfr  response  to  this 
Inquiry.  If  the  court  conld  not  Impose  terms, 
then  the  party  has  an  absolute  right  to  place 
his  answer  on  the  flies  of  the  covrt  without 
any  application  to  the  court,  and  whether 
the  court  was  willing  or  unwilling;  and  the 
request  for  leave  to  file  the  same  was  a  mere 
formality,  without  significance,  and  tending 
rather  to  ridicule  the  court  than  to  honor 
or  respect  Its  authority. 

The  case  has  been  elaborately  argued  by 
counsel  in  their  brieft,  and  we  have  therefore 
devoted  to  It  more  than  ordinary  attention, 
and  have  yerj  carefully  fficamtned  the  cases 
dted  and  relied  upon  by  the  plaintiff  In  error. 
As  a  basis  Cor  bis  argument,  it  Is  first  con- 
tended that  the  plaintift  In  error  had  nevw 
been  legally  convicted  of  any  contempt  of 
court.  It  must  be  remembered  that  the  peti- 
tion was  filed  on  the  21st  day  of  May,  1903, 
and  that  on  the  same  day  a  notice  of  the  ap- 
plication for  alimony  pendente  lite  was  serv- 
ed personally  on  the  plaintiff  In  error,  noti- 
fying him  that  the  application  would  be  heard 
before  the  Judge  of  the  court  at  chambers 
on  the  23d  Instant  The  record  shows  that 
the  application  was  presented,  and  the  order 
tea  temporary  alimony  made,  by  the  Judge 
at  chambers  on  the  said  23d  of  Blay,  1903; 
also  that  the  first  appearance,  and.  so  far  as 
the  transcript  shows,  the  only  attention  ev« 
given  by  the  plaintiff  In  &tot  to  said  cause, 
was  made  by  his  counsel  on  the  0th  day  of 
April,  1904,  nearly  11  montlu  after  the  fil- 
ing of  the  suit,  during  most  of  which  time 
plaintiff  In  error  bad  been  absent  from  this 
territory,  though  personally  served  with  an 
alias  summons  on  the  17th  of  February,  1904. 
The  appearance,  as  shown  by  the  transcript, 
was  a  iQ>eclal  appearance  only  for  the  pur- 
pose of  diallenglng  the  Jurisdiction  of  the 
court,  and  on  the  motion  being  overruled 
**the  defendant  asked  leave  to  file  his  answer 
herein."  That  defendant  was  Id  contempt 
ot  the  order  of  the  court  for  tiie  payment  of 
alimony  is  neither  denied  or  questioned;  In 
other  words,  that  he  had  been  notified  of  the 
application,  and  that  the  order  had  been 
made  by  the  court  on  the  23d  of  April,  1903. 
in  pursuance  of  the  notice  and  motion,  and 
that  the  order  had  been  at  mce  served  upon 
falm,  and  that  he  had  aever  compiled  or  at- 
tempted to  comply  with  the  same,  and  had 
offered  no  excuse  or  explanation  for  not  com- 
plying, are  all  undisputed  and  unquestioned 
fftcts.  With  this  state  of  facts.  It  is  now 
gravely  argued  that,  because  def  aidant,  A.  W. 
Bennett,  had  not  been  attached  and  brought 
b^ore  the  court,  formally  arraigned,  and 
adjudged  gnllty  of  cmtonpt.  therefore  the 
court  oould  not  Impose  any  terms  or  condl- 
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tlons  to  the  leave  granting  him  permission  to 
answer  the  petition  several  months  after  his 
time  for  answering  had  ela[)sed.  It  must 
also  be  noticed  that  this  request  was  made 
without  the  slightest  attempt  to  explain  or 
excuse  bis  laches,  and  also,  what  is  quite  as 
Important,  without  disclosing  the  nature  or 
character  of  the  answer  which  he  desired  to 
make.  That  the  mercy  of  the  court  had  so 
long  permitted  the  d^endant  to  go  unpun- 
ished for  his  contempt  we  do  not  think 
should  now  be  construed  as  establishing  his 
Innocence  or  entitling  blm  to  any  favw  at 
the  hand  of  the  court  on  that  account.  The 
record  reads :  "And  now  the  defendant  asks 
leave  to  file  his  answer  herein,  and  It  la  by 
the  court  ordered  that  the  said  request  be 
granted  upon  the  condition  that  said  defend- 
ant comply  with  the  former  ord»  of  the 
court  requiring  said  defendant  to  pay  tempo- 
rary alimony  and  attorney's  fees  within  five 
days  from  this  date,"  wlilch  was  afterwards 
extended  to  April  18th. 

This  Is  the  record  complained  of,  and  as  to 
which  plaintiff  in  error  says,  "Had  plaintiff 
in  error,  however,  been  in  oonteuq>t  of  court, 
a  denial  to  him  of  any  substantive  right  was 
ernx-,"  and  from  thence  proceeds  to  argue 
that  It  was  not  within  the  province  or  power 
of  the  court  to  refuse  the  leave  to  answer 
thus  requested,  or  to  attach  any  conditions 
to  the  granting  of  such  request  Oonnsel 
then  proceed  to  dte  and  quote  at  oonsidera- 
ble  length  from  the  case  of  Hovey  v.  Elliott, 
167  V.  S.  406,  17  Sup.  Ct  841,  42  L.  Ed.  215. 
We  have  examined  that  case  with  care,  and. 
because  of  the  omtroUliv  authority  of  that 
tribunal  over  this  court,  we  feel  called  upon 
to  explain  at  some  l»gtb  why  we  think  the 
holding  In  that  case  Is  not  oontrolling  In 
the  case  at  bar.  That  was  an  action  In  egjUl- 
ty  growing  out  of  the  sale  of  some  bonds;  the 
object  of  the  suit  being  to  compel  the  defend- 
ants to  account  for  the  bonds  or  thdr  valuer 
upon  the  thewy  that  defendants  had  ac- 
quired them  with  actual  notice  of  pending 
litigation  concerning  them,  and  were  bound 
by  the  result  of  the  Judgmmt  rendered  In  the 
other  action.  This  aetl(»  had  been  put  at 
issue  by  filing  an  answer,  averring  fraud 
and  wrongdoing  on  the  part  of  the  plain- 
tiffs in  that  suit;  the  answer  alleging  facta 
which,  if  found  to  be  true,  would  have  de- 
feated a  recovery  by  the  complainants.  After 
replication,  testimony  was  taken  at  various 
times  during  the  years  187D  and  1876^  In 
June.  1877,  the  complainants  obtained  an  or- 
A&e  from  the  Supreme  Court  of  the  District 
of  Columbia,  requiring  the  defendants  to  pay 
over  to  the  registry  of  the  court  the  sum  of 
f42,297JiO,  which  had  been  paid  to  defend- 
ants by  the  receiver.  This  wder  was  diso- 
beyed, and  thereupon  the  complainants,  la 
S^tember,  1677,  moved  the  defendants  to 
show  cause  why  they  and  each  of  than 
should  not  be  ptmlsbed  for  disobedience  of 
the  order  as  for  a  contonpt  On  Decembtt 
S,  1877,  the  Supreme  Court  of  the  District  of 
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Oolambla  made  «  decree  that  'tbe  rtale  qpm 
the  defendanta  to  ibow  mttte  wby  tiMj 
sboald  not  be  decxeed  to  be  in,  and  pnnlibed 
«s  for,  a  oMtenipt  of  oimrt,  ete^  be  made 
aboolnte,  and  tliat  flie  aald  McDonald  & 
Wbite  be  takm  and  deaned  to  be  In  otmr 
tempt  ot  tbe  aforesaid  order."  Tbe  decree 
tiMU  proceeda:  "Unleaa  MdDmiald  &  Wtaite^ 
within  six  daya  from  tbe  entry  of  this  order, 
«Dd  the  service  of  a  copy  thereof  upon  their 
aoUdtora,  aball  In  all  respect*  comply  vrtOi 
tbe  aald  wder  of  Jnne  19, 1877,  and  iMiy  Into 
tiie  said  reglstiy  ot  this  conrt  the  snm  of 
949;297.S0,  tbe  answer  filed  by  them  In  tbe 
cause  shall  be  striken  out,  and  that  this 
cause  proceed  as  If  no  answer  had  been  in- 
terpoeed."  The  defendants  not  baring  com- 
piled with  tiie  ordw,  the  anawo:  of  the  de- 
fendants  was  stricken  out  and  removed  from 
tbe  files  of  the  court,  and  thereafter  the  cause 
was  proceeded  with  as  If  do  answer  bad 
been  filed  In  tbe  case.  The  bill  was  thereup- 
CD  tatoi  aa  ctmfessed,  and  decree  rendered 
against  defendants,  and  thereafter  came  to 
the  Sivreme  Conrt  of  tbe  United  Statae  by 
writ  of  error.  Dptm  this  state  of  facts  the 
Soivreme  Ooort  in  passing  aptm  tbe  case  uses 
this  language:  "In  the  view  we  take  of  the 
case,  even  conceding  that  tbe  statute  does 
not  limit  their  anthwlty,  and  bcnce  that  the 
conrta  of  the  District  of  Oolmnbla  are  vested 
with  those  general  powers  to  ptmlab  tor 
■owtempt  which  have  been  usually  ezer- 
-ciaed  by  conrts  of  eqidty  wlthont  express 
statutory  grant,  a  nme  fondamental  ques- 
tion yet  remains  to  be  determlDed;  that  la, 
whether  a  court  possessing  plenary  powers 
to  pimiBb  for  contempt,  nnllmlted  1^  statute, 
tiaa  tbe  right  to  snmrntm  a  defendant  to  an- 
swer, and  thm.  Btt»  obtotnlng  jnrtsdlctlon 
4^  the  summons,  refnse  to  allow  the  parly 
«nmmoned  to  answer  to  strike  bto  anaww 
tnm  the  files,  suppress  the  testimony  In  his 
•favor,  and  condemn  him  without  considera- 
tion tberectf  and  wltiiout  a  bearing,  on  the 
theory  that  he  baa  beoi  guilty  ot  a  craitompt 
•ot  court  The  men  stataooait  of  this  proposl- 
tloc  would  seem.  In  reason  and  conscience, 
to  render  imperative  a  negatlTe  answer.  Tbe 
fundamental  ocmceptlw  of  a  court  of  Justice 
is  condemnation  only  after  hearing.  To  say 
ttat  courts  have  Inherent  power  to  deny  all 
right  to  defend  an  action  and  to  render  de- 
crees without  any  bearing  whatever  Is,  In 
the  very  nature  of  things,  to  ctmrort  tt» 
-«onrt  exercising  such  an  authority  into  an 
inrtrument  of  wrong  and  oppression,  and  boice 
to  strip  It  of  that  attribute  of  Justice  upon 
which  tbe  exercise  of  judicial  power  neces- 
wrily  depends." 

To  much  tbe  same  effect  la  the  case  of 
IfcYelgb  V.  United  States,  11  Wall.  209,  20 
U  Od.  80^  wber^  tbe  court  saya:  "In  our 
Judgment  tbe  District  Conrt  committed  a 
serious  error  to  ordering  the  claim  and  an- 
awer  of  the  respondent  to  be  stricken  from 
the  files.  Aa  we  are  unanimous  in  this  cou- 
-doskffl,  our  opinion  will  be  confined  to  that 


snhje^  Tbe  order  in  rtfect  denied  the  Te- 
spimdent  a  bearing.  It  Is  allied  that  he  was 
in  tbe  position  of  an  alloi  oiemy,  and  hence 
could  have  no  locus  standi  In  that  forom. 
The  liability  and  tbe  right  are  inseparable. 
A  dlfferait  result  would  be  a  blot  iQWn  our 
Jurisprudence  and  ^rllisatioD.  We  cannot 
hesltato  or  doubt  cm  tin  subject  It  would 
be  ouktrary  to  tbe  first  principles  of  tiie  so- 
cial cnnpact  and  of  the  il^t  of  administra- 
tion of  Justice." 

Referring  to  the  above  case,  In  Windsor 
T.  McVeigh,  88  U.  &  274,  23  Ed.  914. 
qwsking  through  Bfr.  Justice  FiAld,  the  court 
said:  "The  principle  stated  in  this  terse 
language  Is  tiie  foundation  of  all  wdI<order- 
ed  aystons  of  Jurlq)mdttie&  Wberercr  one 
la  assailed  In  his  person  or  inropwty  there 
be  may  doBend,  for  the  liability  and  the  right 
are  inssparable.  This  Is  a  iirinclple  of  nat- 
ural Justice,  recognised  aa  such  by  tbe  com- 
mon Intelligence  uid  otmsrience  of  all  na- 
tUms.  A  sentoace  of  a  court  pnmounced 
against  a  party  without  hearing  him,  or  giv- 
ing him  an  opportunity  to  be  beard,  is  not 
a  Judicial  determination  of  his  rights,  is  not 
entitled  to  respect  in  any  other  tribunal." 
This  case  of  Windsor  r.  McT^gh  waa  an  ac- 
tlm  of  tiectment  tm  a  tract  of  land  altuated 
in  tbe  city  of  Alexandria,  Va.  Under  the 
Act  ct  Congress  of  June  17»  1862,  **to  Bm>- 
press  Insorrectkm,  to  punish  treason  and  re- 
bellion, to  stfse  and  confiscate  the  prt^mly 
of  rdMla,  and  for  other  purposes,"  tbe  prop- 
erty  had  been  seized  by  tbe  marshal  of  the 
district,  and  a  llbCl  thereafter  filed  by  direc- 
tion of  the  AttoxD^  Qeneral,  aettlng  fortti 
"that  tbe  owner  of  the  propwty  had,  since 
tbe  passage  of  tbe  act;  held  an  office  of  honor 
and  trust  under  tbe  government  of  the  so- 
called  Confederate  States,  and  had  given 
aid  and  comfort  to  the  rebdllon."  Upon 
this  libel  the  district  Judge  ordered  process 
of  mimition  to  Issue  as  prayed,  and  that  no- 
tice of  the  same  be  given  by  pid>llcatl<m  in  a 
newapaper.  Publication  waa  made  as  direct- 
ed, and  the  owner  of  tiOe  pr(q>6rt7  appeared 
by  eounael,  and  filed  a  dalm  to  tbe  property 
and  an  answer  to  the  IlbeL  SubseQuently 
tbe  dlsMet  attorney  moved  that  tbe  claim 
and  answer,  and  tbe  appearance  of  tbe  re- 
spondent  by  counsel,  be  stricken  from  the 
files,  on  tbe  ground  that  It  appeared  fimn  his 
answer  that  he  waa  at  the  time  of  filing  the 
same  "a  resident  within  the  city  of  Rich- 
mond, within  the  Ocmfederato  lines,  and  a 
rebel."  This  motion  was  granted,  and  tbe 
claim  and  answer  ordered  to  be  atri<&en 
from  the  files,  and  the  court  th«enpon  Im- 
mediately altered  a  tosree  cmidBmning  ttw 
property  as  forfMted  to  tbe  United  States. 
This  was  the  steto  of  facts  upon  which  the 
court  was  passing  in  using  the  language 
above  quoted. 

It  will  be  observed  that  in  each  and  all 
these  cases  the  defendant  had  appeared  In 
due  and  proper  time,  and  filed  his  answer 
th«eln.  He  was  not  In  default  and  be  was 
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not  before  the  conrt  asfclnc  for  any  favor  at 
the  hands  of  the  court  He  was  then  properly 
in  court,  and  standing  strictly  up<m  his  legal 
rights  In  reference  to  the  action  then  pending, 
and  in  which  he  bad  been  snmmoned  to  ap- 
pear. He  had  submitted  himself  and  his 
canae  to  the  jorlsdlctlon  of  the  court,  and 
was  bound  by  any  action  It  might  take  In  re- 
gard tiiereto.  In  tiie  leading  case  of  Hor^ 
T.  Elliott  the  case  had  been  at  Issue  for  near- 
ly two  years,  and  considerable  testimony  in 
the  case  bad  been  taken  by  deposition,  before 
the  order  was  made  for  the  payment  of  mon- 
ey  Into  the  registry  of  the  conrt;  the  non- 
compliance with  the  order  being  the  sole 
cause  and  only  excuse  for  the  court  striking 
out  bis  answer  and  the  eTldence  taken  In 
his  behalf,  declaring  the  case  In  default  and 
ordering  all  proceedings  on  the  part  of  de- 
f^idants  in  the  case  to  be  p^petually  stay- 
ed. In  concluding  its  decision  in  tliat  case 
the  court,  after  pointing  out  the  salient  fea- 
tures of  the  case,  concludes  its  opinion  In 
these  BuggeetlTe  words,  "and  our  opinion  is 
therefore  excluslTely  confined  to  the  case  be- 
fore us." 

It  Is  most  ai>parait  tbBt  the  facts  In 
tiiat  case  were  widely  and  radically  different 
frmn  those  In  the  case  at  bar.  In  that  case 
a  good  and  soffldent  answer  had  been  filed 
in  due  and  {woper  tlma  In  this  case  no  an- 
swer had  beat  filed  or  tendered,  and  no  In- 
timation given  the  court  that  the  answer  de- 
sired to  be  filed  wouU  liave  ccmstttuted  any 
defense  to  the  action  if  it  had  been  admitted. 
In  that  case  a  large  anumnt  of  testiuKHiy  mi 
the  part  of  defendant  bad  been  taken  by 
depositions  and  was  on  file  with  the  court, 
and  after  all  this  had  been  done  the  order  for 
the  payment  of  mcHwy  Into  the  r^lstry  of 
the  court  was  made.  In  this  case  no  testl- 
mony  had  be«i  takoi,  the  order  for  the  pay- 
ment of  alimony  was  made  at  the  time  of 
filing  the  petltton,  and  d^endant  has  never 
appeared  in  the  case  esoe^  to  ask  leave  to 
file  an  answer  without  any  explanation  or 
accuse  for  his  disregard  of  the  order,  and 
wifliont  alleging  or  evor  pretending  that 
he  bad  any  meritorious  defense  to  the  ac> 
thm..  It  most  be  readily  seen  that  in  Hovey 
T.  BlUott  the  defendant  was  not  only  rt^tfnl- 
]y  in  court,  but  be  bad  certoin  existing  and 
establlriied  rlgbto  there,  and  these  rliAts 
were  not  merely  d»led,  but  they  were  swept 
away  tbe  arbitrary  order  of  the  court,  on 
the  theory  of  ttierAy  punishing  him  for  con- 
tonpt  In  this  case  defendant  had  ixever 
bem  In  court  bnt  bad  willfully  refused  to 
appear  therein,  or  to  give  Uie  ell^test  heed 
to  the  proceedings  ttiereln.  In  tiiat  case  the 
defMidant  was  asking  no  fiaror  or  Indulgence 
of  the  court  In  this  ease  be  Is  in  defeult 
and  movtog  the  court  to  grant  him  both 
favOT  and  indnlgmce,  to  wit,  leave  to  ai^tear 
and  answer  out  of  time,  because  of  bis  will- 
ful refusal  to  appear  when  summ«ied.  In 
that  case  the  wto  was  to  punish  the  con- 
tempt In  this  case  the  order  Is  a  condition 
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to  granting  the  favor.  No  doubt  then  Is 
language  in  the  case  which  by  analogy  may 
be  applied  to  the  case  before  us,  bat  when 
It  Is  runembered  the  court  expressly  llmite 
tbe  decision  to  tbe  case  then  before  It,  it  Is^ 
to  say  the  least  extremely  doubtful  whethCT 
tbe  case  furnishes  any  authority  to  a  case 
such  as  is  presented  by  this  reond.  Most 
certainly  the  case  was  not  presented  upcm 
the  same  state  of  facts  as  those  iweeeuted  to 
this  case,  and  Is  therefore  not  an  authorl^ 
In  point  in  this  case,  either  upon  the  facts  or 
the  subject-matter  <^  the  action.  We  cannot 
better  at  once  express  our  approval  of  the  de- 
cision In  that  case,  and  our  dissent  from  ito 
appiicatloo  to  the  case  before  us,  than  by 
quoting  the  remarks  of  Lord  Halsbury  under 
somewhat  similar  drcum stances,  to  tbe  case 
of  Quinn  v.  Leatham  <1901>  A.  C.  486,  where- 
to he  said:  "Every  Judgment  must  be  read 
as  applicable  to  the  particular  facts  looved, 
or  assumed  to  be  proved,  since  the  genoiili^ 
of  the  expressions  which  may  be  found  thm 
are  not  totended  to  be  expoeittMis  of  ttie 
whole  law.  bnt  governed  and  qualified  by  tiie 
particular  facts  of  the  case  to  whicli  sncb 
expressions  are  to  be  found" — and  again. 
**tbat  a  case  is  only  an  authority  fdr  what  It 
actually  decides." 

In  the  cases  of  McVeigh  t.  United  States. 
11  Wall.  26(K  20  U  nd.  Sa  and  Windsor  t. 
McVeigh.  AS  U.  8.  274,  28  L.  Ed.  814^  wtalcfa 
were  cases  arising  under  the  act  of  Congress 
for  the  confiscation  of  tbe  estates  of  "rebels,** 
the  inroperty  of  tbe  defttidants  had  been  at> 
tached  by  tbo  sheriff,  and  a  numitkm  issued  to 
tbe  owners  to  show  cause  why  tbe  estates 
should  not  be  onfiscated  by  tbe  government 
audto  this  «der  the  deAoulanto  appeared  and 
answered,  setting  up  title  to  the  pnqterty, 
and  denying  the  right  of  tbe  government  to 
seize  the  same.  The  motion  to  strike  out  tbe 
answers  alleged  toat  defndants  wm  nbeiu 
and  alien  ttwmles,  and  thwefiue  had  no' 
lig^t  to  be  beard  in  defense  of  tiie  actum. 
This  nwtlim  was  sustained,  and  fb»  answer* 
Btridten  <ntt,  and  all  rights  to  defiend  the  Ac- 
tions denied  fban.  To  ilils  argument  the  So- 
prone  Court  In  delivering  Its  oplnlim,  re- 
plied: '^he  order  In  dfeet  dmled  the  re- 
spondent a  hearing.  It  is  allseed  be  was  to  tbe 
position  of  an  alien  enemy,  and  could  have  na 
locus  standi  in  that  forum.  If  assailed  then 
he  could  d^end  there.  The  liability  and  the' 
right  are  inseparablfe"  And  later  on  to  ttie 
declskm  the  court  adds:  "It  is  difficult  to 
tpwk  €t  a  decree  thus  roidered  with  modera- 
tion ;  tt  was  in  ftict  a  mere  arbitrary  edict, 
clothed  to  the  form  of  a  Judicial  Bentencb'* 
This  onnprehensive  language  finds  Justiflca- 
tion  to  the  extraordinary  dream  stances  of 
the  cases  then  before  it,  and  must  be  read  as- 
applicable  to  ttie  facts  then  bdng  consider-- 
ed.  In  neither  is  Oiere  any  toct  or  drcnm- 
etance  common  to  tbe  case  now  under  con- 
sideration. In  each  of  these  Instances  tlie- 
party  anwared  to  proper  time  and  filed  hla 
answer.  Be  came  Into  court  at  a  time  whem 
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bfl  bad  a  l^al  right  to  come,  «nd  tbocfore 
bad  a  legal  right  Id  the  court  at  tbe  time  be 
•wo  snmmarUy  dlamlued  tbsxvBNm. 

Tbe  case  of  roley  t.  Foley  (Cel.)  02  Paa 
122;  65  Am.  St  Bep.  147,  ie  also  relied  upon 
plaintiff  in  «ror  as  an  authority  against 
the  Jndgmmit  entered  in  this  case.  That 
was  an  action  for  divorce,  and  in  that  respect 
in  point  In  tUa  casa  Bat  tbe  statamoit  at 
facts  reeds:  defendant  Voley  interpoe* 

ed  a  demorm  to  tbe  complaint;  bnt  tbe 
•ooart  on  motion  of  plaintiff,  stnidi  ont  bis 
dnnivrer,  and  gave  judgment  against  blm,  as 
by  defanlt,  tar  bis  tellnre  to  pay  certain  all- 
flMHiy  ordered  by  tbe  conrt,  and  for  neglect 
and  rcCnsal  to  snbecrlbe  bis  dqxwltlon  takea 
In  flu  actttm."  It  wlU  tbns  be  Mm  tiie  de- 
fendant in  that  cMe  was  not  in  d^anlt  bnt 
was  In  court  In  prop«*  time  and  standing  on 
bis  legal  right  aaUng  no  favor  of  tbe  conrt 
b^tmd  what  tbe  law  gave  blm,  and  that 
tbeae  wwe  arbltru-Uy  brnsbed  aside  on  the 
tiieory  at  tbweby  pnnlsliing  blm  for  the  con- 
tempt In  tbe  case  at  bar  defmdant  was 
never  In  conrt,  save  to  ask  leave  of  tbe  court 
to  file  an  answer  ont  of  time,  and  thia  request 
was  granted,  and  be  ma  given  seven  days  In 
whldi  to  file  bis  answer,  on  condition  that  he 
DOW  comply  with  the  former  order  of  tbe 
conrt  It  Is  not  claimed  tiiat  the  condition 
which  tbe  court  attached  to  granting  him  tbe 
fiivor  asked  was  onerous,  nnreascmabl^  or 
Impossible  of  parfsnnance  by  defendant  snd 
Omeftnre  an  abuse  of  discretion ;  neither  was 
any  answer  tendered  In  tbe  case,  nor  any 
claim  presented  to  tbe  conrt  In  any  form  de- 
manding tbe  right  which  Is  now  for  tbe  first 
time  ^esfflited  tbe  defendant  Had  tbe 
•dalm  wbidi  Is  now  presented  In  this  court 
and  urged  with  so  much  tenacity  been  pre- 
SHited  to  the  court  beknr,  It  may  well  be  that 
the  trial  court  would  have  modified  the  condi- 
tions attached  to  leave  to  answer,  or  have 
granted  tbe  leave  without  condition.  Only  in 
extraordinary  caws  will  tills  court  reverse  the 
order  or  ruling  of  a  trial  court,  where  tbe  qnes- 
Hxm  upon  wbidi  tbe  reversal  Is  sou^t  was 
never  submitted  or  suggested  to  that  court 
It  must  not  be  forgotten  that  deftmdanf  s 
answer  was  not  stridden  out;  it  was  not  re- 
fused, and  tiie  <mly  cause  or  grotmd  of 
complaint  now  Is  that  the  condition  attached 
to  tbe  favor  of  the  court  In  granting  leave  to 
answer  was  beyond  tbe  limits  of  Its  power. 

The  powers  and  antborlty  of  tbe  various 
eonrti  of  this  territory  are  spedflcally  desig- 
nated In  section  9  of  tbe  organic  act  wberetn 
it  Is  providedt  inter  alia:  "And  said  Su- 
preme and  District  Courts  shall  possess 
^lancery  as  well  as  common-law  Jurisdiction, 
and  antbority  for  redress  of  all  wrongs  com- 
mitted against  tbe  Constitution  or  laws  of 
tiie  United  States  or  of  tbe  territory  alEscting 
persons  or  ^tKMrty."  This  is  undoubtedly  a 
delegation  of  chancery  power  and  antborlty 
to  tbe  Supreme  and  District  Courts  of  this 
territory,  as  broad  and  comprehensive  as  that 
poaseseed  by  tbe  diancery  courts  of  England* 


and  bayimd  all  qoestion  confers  power  In 
tbose  courts  over  the  process,  orders,  or  lodg- 
ments hy  them  entered,  and  antbcolses  tbe 
ezerdae  by  than  ot  a  sound  discretion  in  the 
mannw  and  form  of  proceedings  therein. 

In  view  of  the  financial  condition  of  tiie  de- 
fendant we  do  not  think  that  tbe  terms  im< 
posed  1^  tin  court  upon  tbe  plaintlfl  In  enror 
as  proreaulilte  to  filing  lite  amrnr  wwe  un- 
reascmable  or  burdensome  for  the  defendant 
to  have  compiled  with.  Plaintiff  In  error 
made  no  ^fort  to  show  or  even  complain  that 
the  amount  was  excessive,  or  that  he  was 
mudile  to  pay,  nor  did  be  ever  claim  that  he 
had  any  defense  to  tbe  merits  of  the  action. 
Under  tbe  facts  In  this  case  we  do  not  tblnfc 
thore  was  any  abuse  of  discretion  on  tbe  part 
of  the  trial  court  in  Imposing  tbe  terms  it 
did  as  a  condltim  to  defendant  filing  bis  an- 
swer in  the  case.  It  Is  impoesible  to  read 
this  record  and  not  be  convinced  that  tbe 
plaintiff  In  error  willfully  and  intentionally 
set  tbe  trial  court  at  defiance,  and  both  in- 
tended and  attonpted  to  evade  and  disregard 
any  order  or  decree  tbe  court  ml^t  make  In 
the  ease.  See  Mabarry  v.  Haharry,  S  OU. 
sn,  «r  Pac.  lOSl. 

We  find  DO  error  In  tbe  record,  and  the  de- 
cree of  the  court  below  will  be  affirmed. 
All  tbe  Justices  concurring,  ocept  BUB- 
FOBD,  C  who  tried  tiw  cause  b^nr,  not 
sitting. 


STATE  V.  OVBRSON. 
(Suprame  Court  of  Uub.  Jan.  4,  1006.) 

CBIUINAL    rjAW^IBCDMSTANTIAi:.  RVIDBNCI 
— Instbuctioks— DUIT  TO  Chabox. 

Where,  in  a  prosecution  lor  cattle  theft,  de- 
fendant admitted  that  he  bad  the  cattle  Id 
his  possession,  and  it  was  prored  that  the  own- 
ers never  sold  or  di^osed  of  them,  bat  that 
defendant  drove  them  away  and  sold  them  to 
butchers,  and  he  testified  th&t  he  purchased 
tbe  cattle  from  a  stranger  and  made  an  at- 
tempt to  flee  from  arrest.  It  was  not  error  to 
reihise  to  charge  speciQcally  on  circumstantial 
evidence;  tbe  court  having  charged  that,  if 
the  jnry  believed  beyond  a  reasonable  doubt 
that  defendant  purchased  the  cattle,  tb^  should 
find  blm  not  gnUty. 

[Ed.  Note. — For  cases  In  potot,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  |  1883.] 

Btraap,  J.,  dissenting. 

Appeal  fiom  District  Court  Fifth  District; 
John  F.  Cbldestw,  Judges 
James  Overson  was  convicted  ot  grand  lar^ 

ceny,  and  he  appeals.  Affirmed. 

A.  J.  Weber,  for  appellant  H.  A.  Breedea, 
Atty.  Gen.,  for  tbe  State. 

BABTGH,  O.  J.  Tbe  defendant  waa  pros- 
ecuted for  and  convicted  of  grand  larceny. 
Upon  being  sentenced  to  a  term  of  imprison- 
ment in  the  penitentiary,  he  appealed  to  this 
court,  and  has  assigned  various  errors. 

It  appears  from  the  Information  that  he 
was  charged  with  having  stolen  two  heifers 
on  July  16,  1004.  Tbe  evldottoe  shows  that 
one  of  tbe  heifera  waa  tbe  piuparlj  oi 
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Obarlee  A.  Memmott  and  tbe  other  of  Samael 
Memmott,  and  ttaat  no  disposition  of  then 
was  ever  made  or  authorized  by  the  owners. 
On  July  17,  1904,  the  defendant,  assisted  by 
another  man,  drove  the  heifers  with 
other  cattle  to  Eureka,  and  on  the  next  day 
Bold  th^  to  butchers.  The  hides  of  the  stol- 
en cattle  were  produced  In  court,  at  the  trial, 
and  identified  by  tbe  owners.  The  defendant 
testified  that,  on  July  12,  1904,  he  purchased 
the  heifers  of  a  stranger;  and  Gharles  A. 
Memmott  testified  that  he  last  saw  one  of 
them  between  July  12  and  14,  1904.  There 
Is  also  testimony  tending  to  show  that  tbe 
defendant  attempted  to  flee  from  arrest,  and 
that,  after  his  arrest,  he  admitted  that  he 
made  such  attempt  Counsel  for  the  appel- 
lant does  not  claim  that  the  evidence  Is  Insuf- 
ficient to  sustain  the  convlctton.  but  Insists 
that  there  is  no  direct  proof  of  a  felonioos 
taking  and  appropriation  of  the  property; 
tlut  there  is  simply  proof  of  circumstances 
tending  to  show  such  a  taking  and  appro- 
priation; and  that,  therefore,  the  court  erred 
in  rising  to  instruct  the  Jury  speciflcally 
upon  drcnmstantlal  evidence. 

This  Is  the  appellant's  principal  contention, 
and  we  are  of  the  opinion  that,. under  the 
facts  and  circumstances  in  evidence,  It  is  not 
well  founded.  It  is  doubtiess  true  that,  In  a 
criminal  caa^  where  a  conviction  Is  sought 
alone  upon  proof  of  circumstances,  it  becomes 
the  dnty  of  the  coort  to  Instruct  the  jury  op- 
on  the  question  of  circumstantial  evidence, 
and  that  a  refusal  to  do  so  may  constitute 
reversible  error.  And  this  is  true,  as  to 
many  cases,  even  where  fben  is  some  direct 
evidence,  but  where  the  prosecution  relies 
upon  drcomstances  tor  a  conviction.  In  all 
such  cases  the  court  should  charge  tbe  Jury 
as  to  tbe  law  applicable  to  tbe  drenmstances 
in  evidence,  but  no  particular  form  of  words 
la  necessary.  If  the  law  Is  applied  to  tbe 
facts  and  circumstances  shown  by  tbe  proof, 
in  language  Intelligible  to  the  Jury,  it  Is  snf- 
fldent  Tbe  case  at  bar  Is  not  such  a  <me 
a>  to  render  an  instructiw  upon  the  Ques- 
tion of  drcnmstantlal  evidence,  In  tiw  usnal 
ft>nD,  or  In  tbe  form  requested  1^  tbe  tippei- 
ia.n%.  fndlspmsable.  Here  tbe  defendant  ad- 
mits that  he  had  the  property,  the  subject 
of  the  larceny,  In  his  possession,  and  that  be 
came  Into  poBsesslmi  of  it  on  a  certain  day, 
wtAle  tbe  proof  shows  that  tbe  owners  never 
sold  or  disposed  of  it,  and  that  tin  defendant 
drove  tbe  heifers  away  and  sold  them  to 
butchers.  Then,  in  explanation  of  bis  pos- 
session and  approprtetlon  of  the  stolen  prop- 
erty, tbe  defmdant  testified  that  he  purchas- 
ed It  of  a  stranger.  This  raised  the  decisive 
question  in  tbe  ease,  tot.  If  In  fact  be  had  pur- 
chased tbe  pnqiwty  in  good  faltb,  bis  taking 
and  possearioD  would  not  have  been  felou' 
lotts.  His  evidence  of  purchase  tended  to 
negative  any  Intent  to  steal,  and  constituted 
an  important  and  controlling  circumstance. 
This  was  spedflcaliy  submitted  to  the  Jury, 
as  follows:  *Haentlflnien  of  the  Jury,  there 


Is  some  evidence  In  this  case  that  tends  to 
show  that  tbe  defendant,  James  Overson, 
bought  the  two  heifers  referred  to  by  tbe  wit- 
nesses In  this  case,  the  same  being  the  two- 
heifers  that  were  sold  by  the  defendant  at 
Eureka  In  July,  1904,  of  a  man  by  tbe  name 
of  Jackson.  You  are  therefore  instructed 
that,  if  you  believe,  or  taave  a  reasonable- 
doubt  as  to  whether  or  not  the  defoidantr 
bou^t  the  said  heifers  of  JaclESon,  then,  and. 
In  that  event,  you  should  find  tbe  defendant 
not  guilty."  The  question  of  purchase  was- 
thus  submitted  to  the  Jury  in  plain  language, 
and  the  court  had  previously  In  Its  charge- 
iwinted  out  to  them  the  material  allegations- 
In  tbe  Information,  and  tiad  chained  them 
that,  if  the  state  had  failed  "to  prove  any  one 
or  more  of  the  material  allegations"  to  tbelr 
"satisfaction  beyond  a  reasonable  doubt," 
they  must  acquit  the  defendant  Tbe  court 
also  charged  the  Jury  as  to  the  presumption 
of  Innocence,  and  upon  the  question  of  rea- 
sonable doubt  In  fact  the  charge  appears- 
to  cover  every  material  element  in  the  case, 
and  Is  as  favorable  to  the  prisoner  as  he  had- 
a  right  to  request  The  charge  as  a  whole- 
submitted  the  case  plainly  and  fairly  to  the 
Jury,  and  therefore  the  mere  fact  that  the 
court  refused  to  charge  upon  the  question 
of  circumstantial  evidence,  in  the  manner  or 
form  requested  by  the  defense,  cannot,  under 
the  facts  and  drcumstances  slunra  by  the  rec- 
ord, avail  tbe  prisoner  upon  appeal;  bis  rl^ts 
not  appearing  to  have  been  prejudiced  by  the 
court's  refusal.  The  du^  of  the  court  in 
this  regard  was  performed  by  Instructing  tbe 
Jury  upon  the  law  arolicable  to  this  particu- 
lar case  in  plain  and  intelligible  language^ 
Other  courts,  in  similar  cases,  have  ruled 
likewise.  Brady  v.  Commonwealth,  74  Ky. 
282;  Solander  v.  People,  2  Colo.  48;  J<Hie» 
V.  State,  ei  Ark.  Sa  32  B.  W.  81;  Stete  v. 
Seymour,  94  Iowa,  699,  63  N.  W.  661. 

There  are  other  assignments  of  error,  but^ 
upon  cartful  examination,  we  are  of  the 
oplnton  that  none  of  them  are  well  taken, 
and  that  separate  discussion  of  them  Is  not 
important  We  find  no  reversible  error  In 
the  record. 

The  Judgment  la  affirmed. 

McOABTT,  J.,  concurs. 

8TRAUP,  J.  <dlssenting).  It  Is  admlttoft 
that  there  Is  no  direct  evidence  of  takii^  by 
the  deftaidaot  To  eetabUsh  a  Celontow 
taking  by  him  the  prosecution  dq>ended  en- 
tirely upon  circumstances — recent  poasesslfn^ 
an  unsatisfactory  explanation,  and  an  at- 
tempted flight  Though  requested  so  to  do,  the 
court  declined  to  charge  on  tiu  subject  of  dr^ 
cumstantial  evidence.  Tbe  prevailing  opinion 
concedes  that  the  court  should  do  so,  when 
drcumstances  are  relied  upon  for  a  convic- 
tion ;  but  It  Is  said  It  was  here  rendered  uu- 
neeessair  because  of  the  defendant's  admit- 
ting poeoosslon  of  the  alleged  proporty  by  bis 
daim  that  be  purdused  it  ftom  JubaoDt  and 
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therefore  the  decisive  qnestiffli  in  the  case 
was  whether  the  defendant  purchased  the 
property  hi  good  faith.  The  point  of  Inqnity 
iB  not  as  to  floffldeiicy  of  evidence  to  con- 
vict, but  as  to  whether  the  trial  court  should 
have  charged  the  jney  on  the  subject  or  law 
of  drcomstantlal  evidence.  The  dedalve 
question  In  the  case  was  not  whethw  the  de- 
toidant  purchased  the  cattle  as  claimed  by 
him,  but  whether  he  felonlonslr  stole,  took, 
and  drove  them  away.  Though  the  Jury 
may  have  believed,  as  they  evidently  did,  that 
the  defendant's  explanation  of  purchase  was 
untrue  or  unsatisfactory,  still,  to  convict  him, 
they  were  required  to  find  him  guilty  of  a 
felonious  taking.  The  defendant's  recent  pos- 
session of  the  proi>erty,  his  untruthful  or  nn- 
satlsfactory  explanation  thereof,  are  but  cir- 
cumstances from  which  may  be  Inferred  the 
fdonlous  taking  by  blm.  They  may  be  suffi- 
cient to  convict  blm  of  the  larceny,  but  to  be 
so  the  Jury  must  not  only  find  the  truth  of 
the  circumstances,  but  also  that  they  estab- 
lished the  felonious  taking  by  the  defendant 
beyond  a  reasonable  doubt. 

Before  It  can  be  said  that  circumstances 
prove  anything,  tbey  must  agree  with  and 
support  the  hypothesis  which  they  are  ad- 
duced to  prove ;  and  In  a  criminal  case  th^ 
must  not  coUy  concur  to  show  the  defendant's 
guilt,  but  tiiey  must  be  Inconsistent  with  any 
ottwr  reasonable  conclusion;  they  must  not 
only  be  consistent  with  and  point  to  his  guilt, 
but  th^  must  be  Inconsistent  with  bis  In- 
nocence. '  When  a  conviction  is  dependent  up- 
on  circumstantial  evidence.  It  is  Important 
that  the  Jury  should  properly  be  guided  on 
the  principles  or  rules  applicable  to  this  char- 
acter of  evidence,  or,  as  It  Is  sometimes  called, 
the  law  of  circumstantial  evidence;  and  in 
most  Jurisdictions  it  is  held  that  It  is  the 
<Mj  Of  the  court  to  charge  thereon  when  re- 
quested so  to  do.  Such  has  been  the  holding 
of  this  court  People  v.  Scott,  10  Utati,  217. 
87  Pac.  885;  York  v.  State  (Tex.  Cr.  App.) 
61  S.  W.  128;  Arlsmendis  v.  State  (Tex.  Cr. 
App.)  54  a  W.  601;  Wallace  v.  State  <Tex. 
Cr.  App.)  66  S.  W.  1102;  State  t.  Andrews 
(Kan.  Sup.)  61  Pac.  808 ;  State  t.  Huntw,  60 
Kan.  302,  82  Pac  37;  People  t.  Murray,  72 
Mlcb.  10,  40  N.  W.  29 ;  Fuller  v.  State  (Tex. 
App.)  7  B.  W.  880;  Boyd  v.  State  (Tex.  App.) 
6  S.  W.  854.  In  Wallace  t.  State,  supra,  it 
was  said :  "Possession  alone  Is  relied  upon  to 
prove  Inferentlally  the  original  fraudulent 
taklni^  This  being  true,  the  court  itiliould 
have  charged  on  the  law  of  drcnmstantlal 
evidence."  In  Tork  t.  State,  supra :  "Where 
tlie  original  taking  is  to  be  Inforred  from 
tbe  fact  of  subsequent  poesesstoo  of  alleged 
KMen  propwty.  It  la  a  case  of  circumstantial 
evidence,  .^ipellant  excepted  to  the  failure 
pf  tbe  court  to  give  this  in  charge  to  tlie 
jury.  TUB  wror  altme  demands  a  reversal 
of  the  Judgment.**  In  Fuller  v.  State,  supra ; 
"^nils  conviction  is  founded  wholly  upon  dr* 
cnmstantial  evidence,  and  the  trial  Judge 
omitted  to  instruct  the  Jury  in  relation  to  that 


character  of  evidence^  This  Is  error  for 
which  the  conviction  must  be  set  aside."  In 
State  V.  Andrews,  supra,  it  was  held  enox  for 
which  the  Judgmrait  was  reversed  to  refuse 
the  following  request:  "In  order  to  convict 
on  circumstantial  evidence,  not  (mly  the  cir- 
cumstances most  all  concur  to  show  that  Om 
defendant  ctunmitted  tlie  crime,  but  they  must 
be  Inconsistent  with  any  other  rational  con- 
clusion." 

Here  one  ot  the  requesta  was  In  the  lan- 
guage of  that  In  State  v.  Andrews.  Annthti^ 
embodied  that  feature,  as  well  as  the  one  that 
the  Jury,  to  convict  the  defendant  on  circum- 
stantial evidence,  must  not  only  find  the 
truth  of  the  drcumstancea,  but  also  that  they, 
when  alone  relied  upon  for  a  conviction,  must 
establish  the  guilt  of  the  defendant  beyond 
a  reasonable  doubt  The  regneeta  were  In 
accordance  with  the  law  as  announced  In 
People  V.  Scott,  supra,  and  In  State  v.  Hayes, 
14  Utah,  118,  46  Pac.  752.  In  the  dted  case 
from  the  Kentucky  court  it  is  held  that  tbe 
court  should  not  at  all  charge  on  drcunF 
stantlal  evidence,  because  to  do  so  Is  char- 
ging on  the  weight  of  a  particular  species  of 
evidence.  That  holding  is  not  In  harmony 
with  the  prevailing  opinion,  nor  with  tbe 
holding  of  the  prior  decisions  of  this  court; 
nor  with  many  courts  of  other  Jurladlctions. 
Tlie  dted  cases  from  Arkansas  and  Iowa  are 
cases  where  the  court  In  snbstance  charged, 
as  was  requested,  on  the  question  of  drcum- 
stantlal  evidence.  Here  the  court  did  not  In 
substance  or  at  all  charge  on  the  subject,  but 
wholly  refused  to  do  so.  It  will  not  suffloe 
to  say  such  an  instruction  was  rendered  un- 
necessary because  of  the  defendant's  explana- 
tion or  attempted  account  of  his  possession. 
By  so  doing  he  did  not  admit  a  felonious  or 
otherwise  wrongful  taking,  or  any  taking 
from  the  allied  owner.  Notwithstanding 
such  explanation,  the  felonious  taking  still 
rested  upon  tbe  inference  to  be  drawn  from 
the  drcumstancea  of  possession  as  explained. 
By  reason  of  the  explanation,  the  character  of 
drcomstantlal  evld^ioe  was  not  converted 
Into  that  of  direct  evidence.  N«r  can  It  be 
said,  because  the  court  charged  If  the  Jury 
bad  a  reasonable  doubt  as  to  the  tact  of  tbe 
defendant's  purchase  they  sliould  acquit  him, 
such  was  charging  them  as  to  the  character 
or  law  of  drcnmstantlal  erldenoe.  At  most 
It  was  mwely  chargtog  as  to  tliat  particular 
drcnmstance,  but  not  as  to  the  prlndples  of 
drcnmstantlal  evidence.  As  to  the  mleB 
licable  to  this  charactw  at  evidence,  the  Jury 
was  left  unaided.  Nor  was  the  error  oc- 
casioned by  this  omission  cored  by  charging 
aa  the  reasonable  doubt,  preBumptttm  of  In- 
nocenee,  alibi,  the  essential  ingredl«ite  of 
larceny,  and  the  l\ke.  Instructing  on  these 
matters  was  not  in  substance  instructing  the 
Jury  with,  respect  to  the  rules  ai^llcable  to 
tbe  i^indples  or  character  of  drcnmstanttal 
evidence  Tbe  court  having  failed  to  so  in- 
struct  the  Jury,  th^  may  have  fallen  Into 
tbe  exnx  that  the  jnoestion  of  tbe  defendant's 
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purchase  was  decisive  of  the  case ;  tbat  Is  to 
sajr,  If  be  purchased  the  cattle,  he  was  in- 
DocCTt,  If  he  did  not,  he  was  guilty.  This 
well  Illustrates  the  rule  that  to  convict  on 
cIrcnmBtantlal  evidence  the  circumstances 
must  not  only  be  found  to  be  true,  but  that 
th^  must  also  establish  the  guilt  of  the  ac- 
cused beyond  a  reasonable  doubt.  Applying 
It  here,  the  Jury  was  not  only  required  to  find 
that  the  defendant  did  not  purchase  the  cattle, 
but  also  that  such  circumstance  (t<^ther 
with  all  other  circumstances  In  the  case)  eo* 
tabllshed  beyond  a  reasonable  doubt  the  fe- 
lonlous  taking  by  the  defendant 

What  this  court  said  In  People  v.  Scott, 
supra,  In  speaking  of  circumstantial  evidence, 
equally  well  applies  here;  "A  Jury  of  In- 
experienced laymen  could  hardly  be  expected 
to  apply  the  rules  applicable  to  this  class  of 
testimony  without  some  assistance  from  the 
court"  The  unlearned,  and  even  sometimes 
the  learned,  are  prone  to  draw  inferences 
from  presumptions,  and,  generally,  if  not 
warned,  will  most  likely  draw  a  certain  con- 
clusion from  facta  and  circumstances  If  they 
but  agree  with  and  support  tbe  hypothesis 
which  they  are  adduced  to  prove,  wlt&out  al- 
so taking  into  consideration  whether  any 
other  conclusion  can  reasonably  be  drawn 
therefrom.  In  a  criminal  case  the  Jury  should 
therefore,  In  effect  l>e  told  that  the  chain 
of  circumstances  must  be  complete  and  un- 
broken; that  the  ctrcnmstances  must  be  plain- 
ly and  certainly  proved;  that  they  must  not 
only  be  consistent  with  the  hypotheala  of 
guilt,  but  that  they  must  also  be  inconsistent 
with  the  hypothesis  of  Innocence;  or,  as  It 
Is  sometimes  expressed,  every  fact  or  cir- 
cumstance from  which  an  inference  of  guilt 
is  drawn  must  be  not  only  consistent  with 
the  hypothesis  of  guilt,  but  must  also  be  In- 
-conslstent  with  the  hypothesis  of  Innocence. 
Unless  so  warned  there  Is  danger,  as  express- 
ed by  Mr.  CJolby  (2  Colby,  Crim.  L.  175),  "of 
incorrect  lnfer«ices  and  lll<^lcal  concluBlons 
from  Jurors  not  accustomed  to  close  habits 
•of  reasoning,  where  the  processes  of  inference 
and  deduction  are  ^erclsed.  either  upon 
several  circumstances  or  even  a  single  one, 
r^ote  frcrm  the  main  fact  sought  to  be  es- 
tablished." 

The  defendant  also  requested  a  charge  to 
-Uw  effect  that  be  could  not  be  convicted  of 
larceny.  If  the  Jury  believed  him  guilty  only 
■of  having  received  stolen  property.  The  court 
not  only  refused  the  request,  but  wholly  fail- 
ed to  chaise  on  the  subject  There  was  evl- 
daice  In  the  case  to  which  sQch  a  charge  wast 
applicable.  It  Is  readily  omcelvable  that, 
among  the  Inferences  drawn  or  claims  made, 
there  might  be  the  one  that  Jackson  committed 
the  larcraiy.  The  defendant  having  accounted 
for  bis  possession  through  a  purchase  frtm 
him,  In  tbe  absrace  of  Instructions,  the  Jury 
may  have  believed,  though  the  defendant  had 
no  connection  with  or  complicity  in  the  tak- 
ing, that  he,  having  received  the  property 
4cnowliig  tt  to  have  been  stolen  and  accepting 


the  firuita  of  the  fraudulent  taking,  was  there- 
fore equally  guilty  with  Jackson  of  larceny. 
It  was  therefore  the  duty  of  the  court  to 
point  out  to  the  Jury  the  distinction  between 
the  crime  of  larceny  and  that  of  receiving 
stolen  property;  for,  in  the  language  of  the 
court  In  Boyd  v.  State,  supra:  "Without  a 
very  clear  and  positive  understanding  of 
this  principle  of'  law.  It  is  manifest  that  aa 
ordinary  Jury  would  be  misled  as  to  tbe 
character  and  weight  to  be  attached  to  tbe 
subsequent  Inculpatory  acts  of  tbe  defend- 
ant though  not  connected  with  the  tvlginal 
taking." 

For  these  reasons  I  think  the  conviction 
should  be  set  aside  and  k  new  trial  granted. 


ANDERSON  v.  HAE/THUSBN  MEBCAN- 
TILB  00. 
(Supreme  Court  of  UUh.  Jan.  10,  190&) 

L  Appeal — Extension  or  Tike  bt  Stipdu- 
TioN— Validity. 

Under  Rev.  St  1898,  |  3301.  providing 
that  an  vpeal  may  be  taken  within  six  months 
from  the  entry  of  a  jodgment  or  order  appealed 
from,  and  Bection  8£29,  providing  that  the  time 
for  doin^  certain  acts  allowed  by  this  CoJe, 
not  specifying  the  taking  of  appeals,  may  be 
extended  by  the  court  in  which  tbe  action  Is 
pending,  on  good  cause  shown,  etc.,  parties  can- 
not by  stipulation  extend  the  time  in  which  to 
appeal.* 

2.  Same— JuaiBDioTioH. 

The  filing  and  service  of  a  notice  of  appeal 
within  the  time  required  by  law  is  essential  to 
clothe  the  Supreme  Court  with  Jurisdiction  to 
adjadicate  whatever  qnaatlMiB  an  ^op«lj 
raised  by  the  appeal. 

S,  Same  —  CoNFEBBiNo  Juxibdioizor  —  Gon- 

BBNT  OP  PaETIES. 

Consent  by  way  of  Btlpoiations  of  counsel 
made  in  bebalf  of  the  parties  to  an  action  or 
otherwise  cannot  confer  jurisdiction  when  with- 
out it  there  would  have  been  non&t 

Appeal  from  District  Court  Third  District ; 
C  W.  Morse,  Judge. 

Action  by  Andrew  P.  Anderson  against  H. 
Haltbusen  Mercantile  Company.  From  an 
order  granting  a  motion  for  nonsuit  and 
denying  a  motion  for  a  new  trial,  plaintiff 
appeals  Appeal  dismissed.  Judgment  af- 
firmed. 

At  tbe  time  of  bearing  the  argnmcnts  In 
tbe  case,  a  To-bal  order  was  made  and  enter- 
ed on  the  minutes  of  the  court  dismissing 
tbe  appeal;  but  It  was  deemed  proper.  In 
order  to  settle  tbe  practice  respecting  ap- 


•Moant  T.  SlmoDB,  8  Utab,  230,  K  P«o.  66S;  Render- 
son  T.  BaniM,  27  Utah,  848,  76  Fac  %»;  Snow  v. 
Rich,  22  Utah,  12S,  O.  Pao.  336;  StoU  T.  Mlnlna  Co., 
18  Utah.  271,  87  Pac  296;  Orchard  Co.  v.  Hanley.  IB 
Utah,  B«,  60  Pao.  (ttl;  Wataoo  v.  Marberrr.  IS 
Utah,  266,  4>  Pac  47»;  Bljrth  A  Fargo  t.  BwenK>n. 
16  Utah,  846,  49  P««.  1027;  Jonea  iDBurance  Co., 
14  Utah,  216,  47  Pac.  74;  Voorlieea  t.  HanU  City,  U 
Utah,  436,  46  Pao.  5«4;  Hanka  t.  Hatthewa,  8  Utah, 
in.  80  Pac  604:  Cattle  Co.  v.  Hnrdook,  8  Utah.  4BT. 
83  Pao.  188;  Brougtt  v.  HlghaU,  •  ITtah.  817,  88  Paa. 
673. 

rX>aTldaon  v.  Honaer.  n  Utab,  87.  T4  Pac.  481: 
8taU  T.  MortSBioii.  86  Utah,  tO.  IS  Pao.  WO.  UL 
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pealfl,  to  make  a  fwmal  statan«Dt  of  tlie 
croimda  therefor. 

Zane  &  Btringfellow,  for  appellant  Pow- 
m  it  If arloneatix,  for  appellee^ 

HOWELL,  District  JudK&  This  case  la 
before  the  court  on  an  appeal  from  an  order 
of  the  trial  conrt  granting  a  motion  for 
a  nonsuit  herein,  and  dismissing  the  case, 
and  from  an  order  of  said  court  denying  a 
motion  for  a  new  trial.  The  motion  for  a 
nonsnlt  was  granted,  and  the  case  dismissed 
on  June  10,  1901.  The  motion  for  a  new 
trial  was  denied  May  18,  1903.  The  notice 
of  appeal  from  the  order  granting  the  mo- 
tion for  a  nonault  and  denying  the  motion 
for  a  new  trial  was  served  and  filed  January 
6,  190S.  It  la  not  contended  by  connsel  for 
the  appellant  that  the  appeal  h«-eln  was 
taken  within  the  statutory  time,  but  th^ 
insist  that  the  respondent  has  waived  Its 
right  to  take  advantage  of  the  expiration  of 
the  time  by  reason  of  the  following  stipula- 
tion, which  was  ent^ed  Into  between  coun- 
sel for  the  respective  parties  and  dated 
December  81,  1904,  the  same  being  appended 
to  the  transcript  herein :  "This  proposed  bill 
of  exceptions  has  been  In  our  possession  since 
It  was  served  upon  us,  to  wit.  July  14,  1908, 
to  enable  as  to  pr^are  amendmentB  thereto, 
and  then  agreed  with  plalntUTs  attorneys 
that  they  should  not  lose  their  right  to  have 
the  bill  settled  while  It  was  in  our  posses* 
slon,  and  they  may  now  have  the  bill  set- 
tled, and  no  advantage  taken  by  reason  of 
it  not  having  been  settled  whatever,  and 
plaintiff  may  prosecute  his  appeal  thereafter 
If  he  deslrea" 

Opposing  counsel  are  not  agreed  as  to  the 
proper  interpretation  to  be  given  this  Instru- 
ment,  counsel  for  appellant  claiming  that 
it  should  be  construed  as  a  waiver  of  the 
right  to  Insist  on  the  appeal  being  taken 
within  six  months,  as  regnlred  by  the  stat- 
ute, and  connsel  for  respondent  Insisting 
that  it  simply  goes  to  the  extent  of  prevent- 
ing them  taking  any  advantage  of  the  fact 
that  the  bill  of  exceptions  was  not  settled 
within  the  time  allowed  by  law.  Although 
the  contention  of  counsel  for  the  respondent, 
as  to  the  meAnlng  of  the  stipulation,  seons 
the  moat  reasonable,  we  do  not  consider  it 
necessary  to  determine  its  precise  effect,  for 
the  reason  that,  conceding  it  goes  to  the 
«itir8  extent  claimed  by  connsel  tor  the  ap- 
pellant. It  can,  in  our  opinion,  avail  him 
nothing.  Section  8801,  Rev.  St.  1898,  pro- 
vides, as  follows:  "An  appeal  may  be  takoi 
within  six  months  from  the  entry  of  judg^ 
ment  or  order  appealed  from."  Section  8829, 
Bev.  St.  1888,  provides  as  follows:  "When 
an  act  to  be  done,  aa  provided  In  this  Code, 
relates  to  the  pleadings  In  the  action,  or  the 
nndertaklng  to  be  filed,  or  the  Jnstlflcatlmi 
of  sureties,  or  the  preparahon  of  bills  of 
exceptimta  or  of  amendments  thereto,  or  to 
the  BOTvlce  of  notices  other  than  of  appeal, 
the  time  allowed  bj  thla  Oode  maj  b*  ««• 
SBPw--86 


tended,  upon  good  cause  shown,  by  the  court 
In  wUcb  tbe  action  Is  pending,  or  a  Judge 
ttiereof.**  It  was  expressly  held  by  this 
court  In  Mount  v.  Simons,  8  Utah,  230,  6 
Pac.  563,  that  an  appeal  taken  after  the 
■tatntory  time  had  expired  was  Invalid, 
and  should  be  dismissed.  To  the  same  ef- 
fect Is  the  case  of  Hendwaon  v.  Barnes,  27 
Utah,  348,  7B  Pac  769.  This  court  has  also 
repeatedly  decided  that  an  appeal  taken  and 
perfected  within  six  months  from  the  date 
of  overruling  a  motion  for  a  new  trial  is 
In  time,  and  thus  by  implication  held  that 
if  more  than  alz  montba  bad  elapsed  it 
would  not  be  in  time  Snow  v.  Blcta,  22 
Utah.  123,  01  Pac.  336;  Stoll  v.  Mining  Co., 
19  Utab,  2T1.  B7  Pac.  286.  See,  also,  Orchard 
Co.  T.  Hanley.  IS  Utah,  606,  50  Pac.  611; 
Watson  V.  Mayberry,  15  Utah,  26S,  49  Pac 
479;  Blytb  &  Fargo  v.  Swenson,  15  Utah, 
346,  49  Pac  1027;  Jones  t.  Insaranca  Ga. 
14  Utah,  216,  47  Pac  74;  Yoorhees  v.  HanU 
City,  IS  Utah,  435,  45  Pac  564;  Hanks  v. 
Matthews.  S  Utah,  ISl,  80  Pac  504;  Cattle 
Ca  T.  Mnrdock,  S  Utah,  497,  88  Pac  186; 
Brongfa  T.  Mlghdl,  6  Utab,  817,  28  Pac  678. 
It  was  also  decided  In  Brougfa  v.  Mlghell, 
snpra,  that  the  court  could  not  extend  the 
time  limited  by  statute  for  taking  appeals, 
and  this  decision  was  approved  in  Cattle  Co. 
V.  Murdock.  8  Utah.  497,  83  Pac  136.  See, 
also,  Butter  v.  Lamson  (Utah)  82  Pac  473. 
It  Is  difficult  Indeed  to  conceive  how  the  de- 
cision could  have  been  otherwise  under  our 
statutes,  for  section  3711,  Oomp.  Laws  Utah 
1888,  was  In  force  when  Brough  v.  Mighell 
was  before  the  court,  and  that  paragraph, 
so  far  as  the  question  herein  Involved  la  eou- 
cemed,  is  the  same  as  section  3329  of  the 
Revised  Statutes  of  1898. 

Although  the  precise  question  In  this  case, 
that  la,  whether  or  not  a  stlpnlaticm  of  the 
parties  can  extend  the  time  in  which  to  ap- 
peal, has  nevw  been  before  the  court,  yet 
it  naturally  follows  that  Inasmuch  as  the 
Legislature  has  fixed  the  time,  and  withheld 
the  power  from  the  courts  to  enlarge  It,  the 
parties  themselves  cannot  do  so.  The  filing 
and  service  of  the  notice  of  appeal  within 
the  time  required  by  law  Is  essential  to 
clothe  this  court  with  Jurisdiction  to  ad- 
judicate whatevtf  questions  are  properly 
raised  by  the  appeal.  Such  is  tbe  overwhelm- 
ing weight  of  authority.  See  2  Cyc  pp.  802, 
803,  note  86.  Sec  also,  Cent  Dig.  TIL  "Ap- 
peal A  Error."  |  1293.  Inaamuch  aa  the 
court  below  had  Jurisdiction  of  the  parties 
and  of  the  snbject-matter  of  the  action,  thla 
court  would  have  had  also,  if  the  notice  of 
appeal  had  been  served  and  filed  In  time,  but 
It  has  no  Jurisdiction  to  determine  matters 
herein  on  appeal  after  the  period  fixed  by 
statute  has  elapsed,  and  of  course  consent, 
by  way  of  stipulation  of  counsel,  made  In 
behalf  of  the  parties,  or  otherwise,  cannot 
confer  Jurisdiction  when,  otherwise,  there 
would  have  been  none.  Davidson  v.  Mon- 
sey,  27  Utah,  87, 74  Pac  481 ;  State  v.  Mortan- 
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Ben,  26  Utah.  812,  73  Pac.  S62,  63&  The  no- 
ttce  of  appeal  herein,  then,  not  having  been 
■erred  and  filed  within  the  period  allowed 
by  law,  this  court  haa  at  tills  time  no  ju- 
risdiction either  of  the  parties  or  the  sub- 
ject-matter of  the  action. 

The  appeal  must  therefore  be  dlamlseeJ,  at 
plalnturs  costs,  and  the  Judgment  afllrmed. 
It  Is  ao  OTdWQd. 

BABTOH,  a     and  McOABT7,  oaacnr. 


LBB  T.  SAI/r  LAKB  CITT. 
OStqireme  Court  of  Utah.  D«a  SO,  190S^ 

1.  BvmBHGB — OnznoN — Uatxbu  or  Omz- 

HABT  IlTFOBUATIOlT. 

In  an  action  for  Injnrlea  to  a  bb^le  rldsr 
wUIe  riding  over  a  depression  In  a  sidewalk, 
tiifl  effect  ot  a  woman,  weighing  182  iMunds 
riding  a  bicycle  over  a  depression  2^  lnch«a 
de«|P,  where  the  edges  sloped  down  in  dish 
fashum,  was  not  a  proper  snbjeet  of  eipert 
testinuniy.* 

2.  "WrmEBBam — QmnuucB — AaomiEHTATm 
Answxss. 

Where  a  witness  was  asked  ss  to  the  effect 
of  a  woman,  weighing  182  pounds  riding  a 
bicycle  over  a  depression  2^  Inches  deep,  where 
the  ed^es  sloped  down  in  ouh  fashion,  and  an- 
swered: "It  was  not  very  much  (tf  a  thing,  If 
not  going  fsst;  that  it  was  not  bad;  that  a 
«8on  conld  ride  over  it  In  pretty  fair  shape 
y  going  between  4  and  5  miles  an  honr" — the 
answer  was  improper,  as  argtuoentative,  and 
not  in  the  nature  of  opinion  evidence^ 

8.  APPEALr— EVIDEHOS— PBKJITOIOK. 

Where  plaintiff  was  injured  while  riding 
a  bicycle  over  a  depression  In  a  sidewalk,  ana 
the  elTidence  as  to  whether  the  walk  was  nnsafe 
was  conflicting,  error  in  admitting  an  alleged 
opinion  of  an  expert  that  a  woman  could  nds 
safely  over  a  depression  described  at  a  qieed  of  4 
or  D  miles  an  hour  was  preJudiciaL 
Bartch,  a  J.,  dissenting. 

Appeal  ftom  District  Court,  Third  Dto- 
trict ;  H.  L.  Bltchie,  Judge. 

Action  by  Battle  Lee  against  Salt  Lake 
Oily.  From  a  Judgment  for  plaintiff,  de- 
ftaidant  appeals.  Reversed. 

a  a  Dey  and  W.  H.  Bramel,  for  appellant 
Gbrlstopher  Beed,  fbr  respondeat 

8TRAUP,  J.  1.  This  action  was  brongbl 
by  the  plaintiff  against  the  defendant  to  re- 
cover damages  for  an  injury  sustained  by 
her  through  a  defective  sidewalk  while  she 
was  riding  a  bicycle.  The  defect  as  de- 
scribed on  behalf  of  plaintiff,  was  an  Irrigat- 
ing ditch  across  the  walk,  8  to  18  Inches 
deep,  15  to  18  Inches  wide,  and  mostly  filled 
with  leaves.  The  ditch,  as  described  on  b^ 
half  of  the  defendant  was  saucw-like  In  Its 
construction,  2^  Inches  deep,  and  12  to  15 
Inches  wide.  The  jury  rendered  a  verdict  In 
favor  of  plalntier,  and  the  defendant  appeals. 

2.  The  assigned  errors  relate  onfy  to  tha 


^•Blaok  V.  Rooky  M.  B.  T.  Co..  »  Utah,  W,  a 
Pse.  S14;  Hersrs  t.  Hlghlud  B.  O.  K.  GoT  3 
Utah,  9^  77  Pse.  M7. 


admission  of  evidence^  At  the  conclusion  of 
the  defendant'a  case  the  plaintiff  in  rebuttal 
called  a  witness,  and  iqKHi  qualifying  him  as 
an  e^tOTienced  bl(7cle  rldor,  and  showing  his 
ei^rlence  in  riding  over  d^ressi<au  and 
ecccavatlons  with  a  bicycle,  asked  blm  what 
difficulty  there  would  be  for  a  parson,  such 
as  plaintiff,  a  lady  weighing  182  xwunds.  In 
riding  a  bicycle  over  a  depression  2%  Inches 
de^  where  tiw  edges  8l<^>ed  down  dlab  fash- 
ion. To  this  an  objection  was  made,  because 
it  was  not  r^uttal,  was  incompetent  and  Im- 
materlaL  Therecvou  counsel  for  plaintiff 
stated  the  purpose  of  the  proff^ed  testimony 
to  be  to  rd>ut  the  iHiilmblUl7  of  plaintiff 
falling  off  in  riding  over  a  saucor-like  de- 
pressliui  but  2%  Incdies  deqt,  and  as  toidlng 
to  show  tibat  the  ditch  wat  deeper.  The  ob- 
Jecti<m  bdng  ovemiled,  tiie  witness  onswwed 
that  it  was  not  Tery  mudi  of  a  ttin^  It  not 
going  fast;  that  It  was  not  bad;  that  a  psr- 
aoa  conld  tide  over  It  in  pretty  fair  shape  by 
going  betweoi  4  and  Smiles  an  hour.  Tberul- 
Ing  la  erroneous.  The  testimony  la  daimed 
admlsdble  on  the  theory  of  opinion  evidence. 
The  claim  is  unfounded,  because  the  subject- 
matter  ol  Inquiry  was  not  «C  sndi  diaiacter 
that  It  may  be  presumed  not  to  He  within  the 
common  eqterlenoe  of  all  men  of  oonunon 
education,  moving  in  the  <ndlnary  walka  ot 
life.  It  simply  bmdved  wdlnary  haiv«- 
Ings  and  events  ot  lUe,  conoemlng  which 
any  man  of  reasonable  Intelllgeno^  firom  his 
own  observations  and  eqmlenoe,  wonid  be 
able  to  speak  and  be  capable  of  fonnlnc  a 
owrect  Judgment  thweon.  It  did  not  Involve 
mattns  of  fact  that  conld  not  be  dotted  and 
described  to  tibe  Jury,  or  whm  It  was  not 
practicaUe  to  pnt  tiiem  m  possessbn  ot  all 
the  primary  facts  1901  whldi  the  opinion  of 
the  witness  m>  grounded.  Bf  tide  Inquiry 
it  was  sought  to  obtain  the  so-called  opinion 
of  the  witness  to  establish  the  fact  that  the 
ditch  was  more  tiian  2^  Inches  deep. .  Tlie 
ditch  was  capable  of  being  deecrlbed,  even 
with  uactness,  and  It  was  practicable  and 
capable  to  put  the  Jury  In  possession  <tf  all 
the  primary  facts  pertaining  to  Its  character 
and  condition.  The  case  does  not  fidl  within 
the  rale  pennlttlng  opinion  evidence. 

Again,  the  question  could  not  be  answmd 
without  embracing  In  the  answer,  and  as 
was  neGessarily  implied,  though  not  eqveas- 
ed.  In  it  the  fvlnlon  of  the  wltnees  ss  to  the 
degree  of  care  on  the  part  of  the  plaintiff  In 
riding  over  the  dspreaslon.  To  say  tiut  she 
could  have  ridden  over  it  wltbont  difficulty 
of  necessity  involved  eome  care  and  attention 
on  her  part;  and  what  she  could  saftfy  do  In 
riding  upon  such  a  mdk  and  over  sudi  a  de- 
pression. Putting  In  tiw  question  what 
would  be  necenarlly  embraced  In  answraing 
It  would,  in  effect  be  to  ask  the  wltnees 
whether.  In  bis  qpbilon,  the  irialntUt  in  ttie 
emdse  <tf  ordinary  care,  would  have  besD 
thrown  off  ber  wheel  in  riding  omt  sndi  a 
dqnesilon  ss  described  to  him.  The  Jod^ 
ment  odC  these  matters  was  wltUn  tlie  pvor- 
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tnce  of  tbe  Jury.  The  following  autboritlee 
fully  support  tbe  views  herein  expressed,  and 
wdl  demonstrate  the  Inadmissibility  of  thla 
testimony:  Bdwards  t.  Worcester,  172  Mass. 
104,  61  N.  E.  447;  Boxton  t.  Somerset  P. 
Wka.,  121  Mass.  446;  Little  Bock  T.  &  EL 
Co.  T.  Nelson.  66  Ark.  494,  S2  S.  W.  7;  Gavlsk 
v.  Padflc  B.  H.  Co.,  49  Mo.  274;  Bmnker  v. 
Cummins.  138  Ind.  448,  82  N.  B.  782;  Mosick 
T.  Latrobe  Borough.  184  Pa.  876,  89  AtL  226; 
Limberg  t.  Glenwood  Z^^  Co..  127  CaL  698.  60 
Fac.  176k  40  B.  A.  88;  aty  of  CbScBso  t. 
McGtm.  78  lU.  847;  Oeorgla  B.  B.  OCk  y. 
Hl<^  86  Ga.  802,  22  &  EL  618;  Central,  etc. 
a  a  Oo.  T.  Goodwin  (Ga.)  47  8.  B.  642;  Now 
BnglHiirt  Olau  Co.  t.  Lov«U,  7  Cnab.  819; 
Black  ▼.  BoGky  M.  R  T.  Co..  36  Utah.  4B1,  78 
Paa  614;  Meyers  r.  Highland  B.  G.  M.  Co.. 
28  Utah,  99,  77  Pae.  847;  17  Cyc.  20;  8  Wig. 
Bt.  H  1917.  1961;  1  and  2  BlUott  Br.  «  873, 
946. 

Pnrtbermore,  this  testimony  was  not  ev&i 
of  tbe  natnre  of  opinion  evidence.  It  was 
merdy  argnmentative.  Tbe  witness  was  per- 
mltted  to  advance  a  matter  of  mere  argu- 
ment why  tbe  evidence  of  the  defendant  as  to 
the  character  of  the  ditch  was  not  probabI& 
Even  as  an  argument,  it  was  fallacious.  Tbe 
fact  of  appellant's  falling  or  not  did  not  sup- 
port the  bypotbeslB  adduced  to  be  proved  by 
it,  the  character  of  the  ditch.  Such  an  act 
no  more  tended  to  prove  its  character  than 
it  did  want  ot  care  <w  attention  on  ha  part, 
or  matter  of  mere  accident,  or  a  variety  of 
other  things. 

We  also  are  of  the  opinion  that  tlie  error 
was  prejudicial  to  the  defendant  From  the 
evidence  cm  btiialf  of  plaintiff  as  to  tlie  diar- 
acter  at  ttie  dltdi,  a  Jury  may  find  that  the 
walk  was  unsafe;  from  the  evidence  on  be- 
half ot  tbe  defttidant.  that  It  waa  reasonably 
aatb.  On  conflicting  evldenoe  they  fOnnd  fttr 
tbe  plalntUL  We  cannot  say  this  so-called 
opinlcm  evidence  did  not  Influence  the  Jury 
in  their  finding.  The  porpoee  of  its  admis- 
■loii  wai  to  negative  dtfbnduifa  evldrace  as 
to  tbe  depth  of  the  ditch,  and  to  corroborate 
plaintiff's.  It  may  have  bad  such  effect  and 
may  bare  been  the  very  thing  that  induced 
the  jury  to  find  the  depth  of  the  ditch  as 
claimed  by  plaintiff,  and  thus  to  And  the 
defendant  guilty  of  negligence  In  maintaining 
a  walk  with  such  cliaracter  of  defect  Ball- 
road  Oo.  V.  Wilson,  12  Colo.  20.  20  Pac.  340; 
annggler  Union  M.  Co.  r.  Broderick,  26  Colo. 
16,  58  Pac.  169,  71  Am.  St  Bep.  106;  Boston 
A  Alb.  B.  R.  Oo.  V.  O'Reilly,  158  U.  S.  834,  15 
Sup.  Ct  830,  38  li.  Bd.  1006;  Vlcksburg  & 
M.  R.  &  V.  O'Brien.  119  U.  B.  80.  7  Sup.  Ct 
118v  30  L.  Ed.  290. 

The  Judgment  of  the  court  below  Is  re- 
versed, with  costs,  and  a  new  trial  granted. 

McOABTZ,      coocon.  BABTGH.  a 


PAUL  V.  SAX/r  LAKB  CITZ  B.  00. 
(Supreme  Court  of  Utah.  Nov.  27,  1906^ 
L  Casriebs  —  Stbbxt  RAiuoaDS  —  Luubw 
TO  Passxnoebs— AuQunna  nou  Movino 

Cab— iNSTBUCTIOHS. 

In  an  action  tot  Injories  to  a  paasengtf 
In  aligbtlng  from  a  street  car.  the  court  charged 
that  u  plaintiff,  in  the  exercise  of  due  care  and 
prudence  on  her  part  and  while  tbe  car  was 
standing  still,  was  In  tbe  act  of  getting  off,  and 
tiie  car  was  started  before  she  had  a  reason- 
able opportunit7  to  do  so,  etc,  she  was  entitled 
to  recover.  Another  Instruction  charged  that, 
though  tbe  conductor  failed  to  stop  the  car 
when  requeBted  while  In  Its  usnaf  stopping 
place,  audi  failure  did  not  justify  plaintiff  in 
atten^ting  to  leave  the  car  while  in  motloiL 
and  if  she  did  so  she  assumed  the  risk,  and 
her  injury  by  reason  of  such  attempt  was  con- 
tributory Degllgeuee  barring  a  recovery;  also, 
tiiat  if  phUntifl.  **wlthoat  waiting  for  the  car 
to  come  to  a  full  stop,  undertook  to  and  did 
sU»  from  the  car  while  In  motion,  and  as  a 
natural  result  thereof  was  injured,  she  could 
not  recover."  Heftf.  that  such  fastmetions  wm 
erroneous  as  In  effect  charging  that  plaintiff 
was  guilty  of  contributory  negligence  as  a 
matter  of  law  if  she  attempted  to  alight  from 
a  moving  car. 

2.  SAUB—FATLtmi  TO  STOP. 

Where  the  operatives  of  a  street  car,  after 
having  diminished  its  speed  in  response  to  a 
paBBecger*B  notice  of  her  desire  to  alight,  snd- 
denly  in  creased  tibe  speed  while  she  was  mak- 
ing an  effort  to  alight,  bj  which  die  waa  thrown 
and  injured,  the  carrier  was  liable  for  tiw 
ioj  Dries  eo  sustained. 

[Ed.  Mote.— For  cases  In  pohit,  see  voL  1^ 
Cent  Dig.  Carriers,  H  1228.  mB^] 

8.  Savs— Oasi  Rkquibid, 

A  street  railway  company  engaged  In  the 
carriage  of  passengers  Is  bound  to  the  ex^dse 
of  tbe  hU^est  degree  of  care,  prudence,  and 
foresight  consistent  with  the  practical  opera- 
tion of  its  road,  or  the  utmost  skill,  diligence, 
and  care  consistent  with  the  business  in  view 
of  the  instmmentaUtlfls  employed  and  tile  dan- 
gers naturally  to  be  apprdiended. 

[Bd.  Not& — For  cases  in  point,  see  toL  9^ 
Cent  Dig.  Carriers,  H  106T.  1069.] 

4.  Sake— Bn  Ifba  LoQumm. 

Where  a  street  car  passenger  was  Injured 
hy  being  thrown  from  the  car  by  the  sodden 
acceleration  of  the  speed  thereof,  after  its 
speed  had  been  dackened  in  response  to  her 
notice  that  she  desired  to  alight,  the  happen- 
ing of  the  accident  was  suffldent  to  raise  a  pre- 
sumption of  negligence  on  Oo  part  the 
carrier. 

[Bd.  Mote.^For  eases  in  point,  see  voL  9, 
Gent  Dig.  Oarrlers,  H  :t288. 12801 

Appeal  trmn  District  Court;  Bait  LakO' 
County;  8,  W.  Stewart  Judge. 

Action  by  Louisa  B.  Paul  against  the  Salt 
Lake  City  BaUroad  Company.  Fran  a  JndS' 
ment  In  favor  of  detaidant;  plaintiff  ^ipeals.. 
Bevwaed. 

&  P.  Armitrong,  for  aiv^lant  Toonff  ft 
MogrlOk  tot  reqmndeiit 

8TRAUP,  J.  1.  This  was  an  actkm 
brought  by  appellant  against  reapondoit  to 
recover  damages  fcv  an  injury  alleged  to 
have  been  sustained  by  her  while  she  was 
a  passenger  on  a  street  car  operated  by  re- 
V^ondent  Oa  the  iwrt  of  the  appellant  It 
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was  BtaowB  that  sbe  had  notified  the  conr 
ductor  when  be  collected  her  fare  that  Bhe 
desired  to  leave  the  car  m  the  north  side 
of  a  certain  street,  a  osual  stopping  place; 
that  the  car  stopped  at  said  place,  and 
whilst  she  was  In  the  act  of  getting  off 
the  car  was  suddenly  and  without  warning 
frtarted,  whereby  she  was  thrown  to  tho 
ground  and  Injured.  The  respondent  admit- 
ted that  the  appellant  had  gtv&i  timely  no- 
tice to  have  the  car  stepped  at  said  place; 
It  claimed.  howoT^,  the  conductor  gave  the 
signal  to  the  motorman  to  stop*  when  the 
front  end  of  the  car  (20  to  80  feet  In  length) 
was  at  the  north  side  of  the  street,  bnt  be- 
cause of  the  downgrade,  wet  rails,  and  the 
trolley  off,  the  motorman  was  unable  to 
stop  the  car  until  It  had  reached  the  south 
side  of  the  street,  and  claimed  that  the 
plalqtlff  attempted  to  allglit  from  the  car 
while  it  was  la  motioiL 

Among  other  things  tt>e  court  charged  the 
Jury: 

"(S)  It  Is  the  du^  of  a  common  carrier 
of  paasengws  to  give  snch  poBsengers  a  rea- 
sonable opportunity  to  alight  firom  its  car. 
befwe  starting  the  car;, and  if  yon  find  from 
the  evidence  that  plaintiff,  in  the  exercise 
of  due  care  and  prudence  on  her  part,  and 
while  ttie  car  was  standing  still  at  a  place 
where  paasHvers  might  reaaonably  get  <^ 
was  In  the  act  (tf  fetting'  off  from  said  car, 
and  that  ttie  defoidant,  1^  its  servants,  start- 
ed the  car  while  plaintiff  was  so  gettbig  ott^ 
and  before  she  had  a  reasimable  time  to  do 
so,  and  without  notice  to  hw  that  the  car 
was  about  to  start,  and  thereby  plaintiff 
was  lojured,  then  the  defendant  would  be 
liable  ft»r  the  injury  tlins  sustained  plain- 
tiff. 

"(6)  Tou  are  instructed  that  even  If  you 
believe  from  the  evid«ice  in  thia  case  that 
the  ecuiductor  failed  or  n^lected  to  stop  the 
car  where  requested  by  the  plaintiff,  or  at 
its  osual  stopping  place,  still  such  failure 
or  n^lect  would  not  Justify  the  plaintiff  in 
att^pting  to  leave  the  car  while  it  was  in 
mc^on;  and  it  you. believe  from  ttie  evidence 
that  the  plaintiff  did  attempt  to  leave  the 
car  while  it  was  in  motion,  she  did  so  at  her 
own  risk,  and  if  she  was  injured  by  reason 
of  such  attonpt,  then  she  was  guilty  of  con- 
tributory negligence,  and  cannot  recover. 

"(T)  If  yon  believe  from  the  evidence 
that  the  plaintiff  bad  notified  the  craiductor 
to  stop  on  the  upper  side  of  Fourth  street, 
and  that  the  conductor  rang  the  bell  for 
that  purpose,  and  that  the  car  immediately 
began  to  slow  down,  but  that  the  plaintiff, 
without  waiting  for  tin  car  to  come  to  a 
full  stop,  undntook  to  and  did  step  from 
12ie  car  while  in  motion,  and  as  a  natural 
result  thereof  was  Injured,  then  your  verdict 
must  be  for  the  defwidant." 

A  verdict  resulted  In  favor  of  the  company, 
and  the  plaintiff  appeals.  Error  Is  assigned 
with  respect  to  the  last  two  InstrOcticms. 

3.  We  think  them  erroneous  because  of 


ttielr.  effect  in .  diarglng  that  one  Is  guilty 
of  neiifllgence  as  matter  of  law  In  attempting 
to  alight  from  a  moving  street  car.  The 
law  has  'become  well  settled  to  the  contrary. 
"If  a  passenger  attempts  to' leave  a  moving 
car  running  at  a  high  rate  of  speed,  the  at- 
tempt will  be  80  obviously  dangerous  that 
be  cannot  recover  for  Injury  occasioned  there- 
by. It  cannot  be  said,  however,  as  matttf 
of  law.  that  it  is  negligent  to  alight  from  a 
biovlng  car  or  to  board  It  while  In  motion. 
The  circumstances  attending  the  act  and  the 
speed  of  the  car  make  It  a  question  of  fact 
for  the  jury."  Nellls  St  Rd.  AcCt  L.  p.  190^ 
citing  numwous  cases  from  courts  of  many 
states.  Respondent  In  Its  brief  conceded  this 
to  be  the  law,  bnt  contends  that  the  Instruc- 
tions did  not  so  charge.  It  is  clear  the  ef- 
fect of  the  charge  Is.  that  If  the  plaintiff 
attempted  to  leave  the  car  while  It  .  was  in 
motion,  or  If  she  stepped  from  It  before  It 
came  to  a  full  stop,  she  was  guilty  of  negll- 
gence^  and  to  leave  to  the  Jury  only  to  deta>- 
mlne  whether  such  act  was  a  proximate 
cause  of  her  Injury.   Such  effect  was  char- 

rin  express  terms  by  paragraphs  8  and  7. 
was  emphasized  In  pariagraph  S  where 
the  liability  of  the  defendant  was  confined 
to  Its  starting  the  car  without  notice  while 
the  plaintiff  was  alighting  from  the  car  stand- 
ing still.  Appellant  cannot  complain  of  para- 
graph 6  as  far  as  it  went,  but  it  did  not 
go  far  enough.  The  defendant  would  not 
only  be  liable  under  the  facts  therein  stated, 
btat  likewise  would  be  liable  if,  tbe  car  hav- 
ing slowed  down  In  response  to  her  notice  of 
a  desire  to  leave  the  same,  plaintiff  attempt- 
ed to  alight,  and  the  speed  and  tbe  surround- 
ing omdltiotts  were  such  that  the  Jury  found 
It  was  not  n^llgence  to  do  so.  and  while 
making  sodi  effort  to  alight,  the  Q>eed  of 
the  car  was  suddenly  Increased,  by  reason 
whereof  she  was  thrown,  and  Injured.  Un- 
der the  facts  In  the  case  It  was  not  only  the 
province  of  the  Jury  to  determine  whether 
the  act  of  the  plaintiff  in  attempting  to  allgltt 
was  a  proximate  cause  of  lidiicy.  but  also 
to  determine  whetlwr  It  was  aa  act  ot  negU- 
gence. 

.  8b  AM>^l>nt  requested  tbe  court  to  <^ia^: 
"fltat  it  is  tbe  duty  of  a  street  railway  ooai- 
pany  oigaged  In  operating  street  cars  fbr  tbe 
carrying  of  passengers  to  exercise  a  high  de- 
gree of  care  and  diligence  to  prevent  aoddent 
to  Its-passoigMi ;  that  la,  it  must  use  the  high- 
est degree  of  care  and  diligence  which  is  rea- 
sonably laractiGable  under  the  drcnmitancea 
of  tlie  case,"  ete.  The  court  dedlned  to  give 
tbe  request  and  wholly  failed  to  charge  that 
sudi  degree  of  care  and  dlligaice  is  owing  by 
a  commtn  carrier  to  his  passoigerB,  The 
degree  of  care  charged  was  only  that  of 
ordinary  care ;  that  Is,  ''n^ligence  consists  in 
the  doing  of  some  act,  or  the  omission  to  do 
8<Hne  act  or  p»form  sane  duty  wlii(di  a  rea- 
sonable and  prudwit  parson  ought  <xt  ought 
not  to  do,"  and  that  **reasonable  care  and  pre- 
caution, as  moitloned  in  these  Instmctlonab 
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meaiM  tbftt  degree  of  care  and  cautlim  which 
mlgbt  reeacynably  be  expected  from  an  ordi- 
narily prudent  person,"  etc.  So  Car  aa  the 
degree  of  care  required  of  a  common  carrier 
of  passeneera,  the  Jury  was  not  given  to  nn- 
derstand  that  It  waa  any  greater  than  that 
required  to  be  enrclsed  by  Uie  defHidant  to- 
wardB  persona  nbt  paBgengers,  or  any  great- 
er Oian  ordinary  car&  Street  railway  com- 
panlea  are  common  carrlen  of  paasengera, 
and,  as  anch.  are  bound  to  exerdse  for  the 
aafety  of  thetr  paasoi^^  more  than  ordi- 
nary care.  The  many  different  forma  of  ex- 
pression used  In  the  text-books,  and  by  the 
conrta,  In  atatli^  the  rule  aa  to  the  degree  of 
care  required  of  a  carrier  In  conveying  paa- 
aengov,  all  recognize  substantially  the  same 
teat ;  ttiat  la  tbe  highest  degree  of  care,  pru- 
dence, and  foresight  constatent  with  the  prao- 
tlcal  op^tlon  of  Its  road ;  or,  aa  It  la  aome- 
tUnea  ezpreesed.  the  ntmoat  skill,  dtllgoKe, 
care,  and  foresl^t  consistent  with  the  busi- 
ness, In  view  of  the  Instromentalltiefl  em- 
ployed, and  the  dangers  naturally  to  be  ap* 
prebended,  and  that  the  carrier  Is  held  re- 
aponalble  for  the  Biighteat  neglect  against 
which  anch  skill,  diligence,  care,  and  fore* 
alght  might  have  guarded.  8  Thomp.  C!om. 
L.  of  Neg.  ff  2T22  to  3729;  2  Shear.  A  Redf. 
f  4fi5;  6  Am.  A  Bug.  Enc.  L.  BBS;  NeUU  St. 
Bd.  Acc^  L.  I  6;  Booth  St  Bya.  |  828.  Ap- 
pellant was  entitled  to  have  the  law  glren  to 
the  jury  auhstantlally  as  in  the  request 
stated. 

4.  Complaint  la  alao  made  because  of  the 
court's  giving  the  following  charge:  "No 
presumption  arlaes  t^lnst  the  defendant 
from  the  mere  happening  of  the  acddrat  to 
the  plaintiff.  The  happening  of  the  accident 
to  the  plaintiff  and  the  Injuries  resulting 
therefrom  are  not  any  evidence  of  negligence 
on  the  part  of  the  defendant.**  Such  a  cba^ 
may  properly  be  given  in  many  cases  of  negli- 
gence, especially  those  involving  only  ordinary 
fare,  and  when  the  circumstances  of  the  ac- 
cident as  described  do  not  raise  any  presump- 
tion of  negligence.  But  this  Is  a  case  where 
tbe  relation  of  carrier  and  passenger  Is  shown 
to  exist,  and  where  the  former  owes  the 
latter  the  highest  d^ee  of  care,  and  where 
It  is  held  responsible  for  slight  negligence. 
"The 'happening  of  the  accident  to  the  plain- 
tiff," aa  described  by  her ;  that  Is,  an  Injury 
visited  upon  ber  by  a  sudden  start  or  Jerk  of 
the  car  while  she,  as  a  passenger,  was  alight- 
ing therefrom,  after  It  had  st(4)ped,  In  obedi- 
ence to  her  request,  to  enable  h«  to  do  so. 
constituted  prima  facie  evidence  of  negligence 
nnder  the  rule  "res  Ipsa  loquitur."  and  cast 
upon  the  defendant  the  burden  of  showing 
that  the  accident  took  place  either  without 
Its  fault,  or  through  the  contributory  negli- 
gence of  the  plaintiff.  In  speaking  of  pre- 
sumptions as  to  negligence,  and  of  the  am)]l- 
catlon  of  this  rule,  Mr.  Nellls  says:  "A 
prima  fade  case  of  negligence  Is  made  out 
by  teetimony  of  the  plaintiff,  that  being  a 
iWsafngnr  on  defendant's  street  car,  she  in- 


dicated her  desire  to  leave  It,  which  stopped 
to  enable  ber  to  do  so.  and  that  while  she 
waa  In  the  act  of  leaving,  and  before  she 
could  place  herself  safely  on  the  ground.  It 
started,  and  threw  her."  Nellls,  St  Rd.,  etc., 
676  ;  8  Thonqmon  Com.  Neg.  {  2830;  United 
Rys.  &  Elea  Oo.  t.  Beldelman,  9S  Hd.  480. 
62  AU.  918;  Omsol.  Tract  Co.  t.  Thalhelmer. 
I  68  N.  J.  Law,  474,  87  AU.  182;  Whalen 
i  T.  Gonsol.  T.  Co.  (N.  J.  Brr.  ft  App.}  40 
i  Atl.  646.  41  L  R.  A.  886.  68  Am.  St  Bep. 
1  728;  Lincoln  St  By.  v.  McOlellan.  54  Neb. 
!  672,  74  M.  W.  1071  68  Am.  St  B^.  786; 
I  N.  T.  C  etc.,  B.  B.  v.  Blnmenthal.  100 
[  lU.  40.  48  N.  B.  809;  Leeds  T.  Camden  &  Atl. 
:  B.  Co.,  68  N.  J.  Law.  288,  28  AtL  108;  Pres.; 
etc.,  Balto.  ft  Torktown  T.  B.  v.  lieonhardt, 
66  Md.  70.  6  Atl.  846;  Phlla.,  Wllm.  ft  Balta 
B.  R.  v.  Anderson.  72  Hd.  619.  20  AtL  2,  8  L. 
B.  A.  673.  20  Am.  St.  Rep.  483 ;  B.  ft  O.  R.  R. 
T.  State ;  21  Am.  ft  Eng.  By.  Cas.  202 ;  DooUttle 
V.  So.  Ry.,  62  S.  G.  180. 40  S.  E.  133 ;  Cooper  v. 
Oa.,  etc.,  Ry..  61  S.  G.  846,  80  S.  E.  M3 ;  Kj. 
j  ft  Ind.,  etc.,  Co.  v.  Qulnkert  (Ind.  Sup.)  28 
N.  E.  338 ;  Tex.  &  P.  Ry.  Co.  v.  Nunn,  »8  Fed. 
963,  39  a  C.  A.  364;  Bosqul  v.  Sutro  R.  R.' 
Co.,  131  CaL  390,  63  Pac.  682;  In  Bridges  v. 
North  London  Ry.  Co.,  L.  B.  6  Q.  R  877  r 
Patterson,  Ey.  Acc't  438. 

Of  course  a  mere  fall  of  a  passenger  from 
a  street  car,  or  from  the  platform  or  steps 
of  a  car,  without  any  evidence  to  show  how  It 
was  occasioned,  raises  no  presumption  of  negli- 
gence on  the  part  of  the  street  car  company. 
But  that  was  not  the  "happening  of  the  ac- 
cident to  the  plaintiff"  as  described  by  her. 
She  gave  evidence  to  show  how  her  fall  was 
occasioned,  a  sudden  start  or  ietk  of  tbe  car 
while  she  was  alighting  therefrom.  In  case 
of  a  carrier  and  passenger  the  rule  of  "res 
ipsa  loquitur"  applies  not  only  to  cases  of 
collision,  deralUng.  and  Upsetting  of  coaches, 
breaking  of  machinery,  appliances,  and  tbe 
like,  but  also  to  the  doing  of  acts  by  the 
servants  operating  the  machinery,  and  to  the 
management  of  instrumentalities  over  wbldi 
the  carrier  has  control,  and  tor  the  manage- 
meat  of  which  he  Is  responalble.  TUa  rule 
was  recogniced  by  tbe  court  In  paragraph  6 
where  Its  principles  to  some  extant  on  the 
facts  were  charged,  but  were  too  narrowly 
omiflned.  If  the  two  tdiargea  be  not  Incon- 
sistent  with  each  other,  they  certainly  are 
misleading  and  confuring  to  tbe  Jury ;  for  in 
the  one  instance  tbe  Jury  are  told  no  pre- 
sumption of  negligence  on  the  part  of  the  de- 
fendant arises,  while  In  the  other  they  are 
told  actual  xu^igenoe  appears  from  anb- 
atantlally  the  same  things.  In  other  words. 
In  stating  the  cnae  abstractly,  ttw  oonrt  said 
there  was  no  presumption  of  n^Ugence, 
while,  in  Btatlng  It  ctmcretely,  there  was  not 
only  a  presumption  of  negUgenoe^  but  actual 
negligence.  Upon  tlw  plalntUTa  theory  of 
the  case,  the  tmppening  of  tbe  accident  aa 
described  by  lier  raised  a  preaumptlwt  of 
negligence  oa  the  part  of  ttie  defendant  and' 


Digitized  by 


666 


83  FAOIFIO 


BEPOBTBB. 


(Ctab  - 


the  court  erred  In  Inatnictliig  the  jury  other- 
wise. 

For  these  reasons,  the  judgment  of  the 
court  below  \m  reversed,  and  a  new  trial 
granted;  costs  to  be  taxed  against  the  re- 
spondent 

BABTCH.  0.  J.,  and  HcOABTT,  concur. 


QBAKB  T.  JDDOn. 
(Supreme  Oout  of  Utsh.  Dee.  S;  180B.) 

1.  Appcal— Thxobt  07  Cask. 

Where,  in  an  action  InToWlng  a  dlnuted 
boundary  hne,  defendant  expressly  alleged  Chat 
the  strip  was  In  conflict  with  and  outside  of 
her  general  ownership,  and  that  she  had  ac- 
quired title  thereto  by  adverse  poesession,  the 
Supreme  Court,  on  appeal  from  a  judgment  In 
favor  of  plaintiff  was  confined  to  uie  theory  of 
the  defense  so  presented. 

[SUL  Note. — For  cases  In  point,  see  vol.  % 
Otnt  Dig.  Appeal  and  Error.  H  10S&-1050.] 

2.  Adtkbsb  Possession— Patirnt  of  Taxks. 

B«T.  St  169S,  S  2Sefl^  declares  that  in  no 
case  shall  adverse  irasBession  be  considered  es- 
tablished, unless  it  shall  be  shown  that  the  land 
has  been  occupied  and  claimed  for  a  period  of 
seven  years  contlnnoosly,  and  that  the  party 
claiming  adversely  shall  have  paid  all  taxes 
levied  thereon,  field,  that  where,  in  a  snit  to 
determine  a  disputed  boundary  line  defaidant 
claimed  the  strip  in  conflict  by  adverse  j^oeses- 
sion,  but  admitted  that  plaintiff  had  paid  the 
taxes  thereon,  d^endaut^s  adverse  claim  was 
unsustainable. 

[Bd.  Mote^For  cases  In  point,  see  voL  1, 
Gent.  IMg.  Admse  Poasesrfwi,  It  BOi,  BOB, 
B17.1 

8.  BOUNDABIKS— CONTBAOIS— EASEUBKTS. 

A  contract  by  which  defendant's  predeces- 
sor in  title  conveyed  to  plaintilE  a  perpetual 
right  to  use  and  enjoy  the  north  half  of  the 
north  wall  of  a  building  located  over  the  line 
for  building  purposes,  which  agreement  also 
contained  a  mistaken  description  <^  the  loca- 
tion of  the  wall,  did  not  ocmstitate  an  anee- 
ment  that  the  wall  of  snch  building  should  be 
CMisidered  as  the  boondary  line. 

Appeal  from  District  Court,  Salt  Lake 
County ;  O.  W.  Morse,  Judge. 

Action  by  Charles  Crane  against  Mary 
Judge.  From  a  judgment  for  plalntlfl,  de- 
fendant appeals.  AflSrmed. 

Henderson,  Fierce,  Crttchlow  &  Barrette, 
for  appellant  A.  L.  Hoppaug^  tot  respond- 
ent 

.  STBAUP,  J.  1.  Plalntifr.  Crane,  Is  ttie 
owiier  of  a  parcel  of  land  2B  feet  by  165 
feet  fronting  on  Main  street  In  Salt  Lake 
Olty.  Defendant,  Judge,  Is  the  owner  of  a 
parcel  of  land  2&5  feet  by  16B  feet  adjoining 
«L  the  south  th«>eof.  There  are  substantial 
tnulness  buildings  on  the  east  portion  of  the 
parcels,  on  Crane's  called  the  "Crane  Bnlld- 
Ing."  (m  Judge's  called  the  "Karrick  Build- 
ing," both  fronting  on  Main  Street;  on  the 
west  portion  of  the  parcels  there  is  on  each  a 
one^tory  building.  The  north  wall  of  the 
Karrldc  bulldli^,  owned  by  Judge,  at  Its 
east  end.  projects  on  the  Crane  land  .35  feet, 
^.  at  the  west  end  .64  feet  The  north  wall 


of  the  one-etory  building  on  the  Judge  land 
projects  on  the  Crane  land  .21  feet  at  the  east 
end  of  the  building,  and  1.4  feet  at  the  west 
end.  Craue  brought  an  action  against  Judge 
to  quiet  title  to  the  parcel  owned  by  him.  de- 
scribed as  being  25  feet  by  166  feet  Judge 
filed  a  general  denial  and  a  cross-complaint 
allying  her  ownership  of  the  29.5  feet  by 
165  feet;  that  there  is  a  conflict  between 
the  record  description  of  the  north  boundary 
of  her  land  and  the  north  wall  of  the  Kar- 
rick building,  on  the  east  .35  feet  on  the  weet 
.67  feet  but  alleging  that  she  held  such  area 
in  conflict,  and  acquired  title  thereto  by  ad- 
verse possession;  that  there  was  an  agree- 
ment t>etween  the  parties  in  writing  where- 
by the  north  wall  of  the  KarrlcA  building, 
continued  in  its  own  direction  westerly  to  the 
west  boundary  of  the  lot  was  agreed  upon  as 
the  true  boundary  line  between  said  proper- 
ties; that  the  lasting  and  permanent  Improve- 
ments placed  on  said  strip  In  conflict  cannot 
be  removed  wlhout  irreparable  Injury,  and 
that  plaintiff  stood  by  and  saw  the  Kar- 
rick building  built  upon  the  Unes  aforesaid 
without  objection;  and  praying  to  have  the 
title  to  said  atrip  in  conflict  quieted  In  her. 
There  was  a  general  denial  to  the  cross-com- 
plaint except  an  admission  that  said  area  in 
conflict  between  defendant's  record  tiUe  and 
said  north  wall  was  not  only  of  recordt  but 
in  fact;  and  It  was  further  alleged,  by  way 
of  rep^,  that  tiurongh  mistake  and  without 
Intention  to  encroach,  a  portion  of  the  wall  of 
the  Karrlt^  building  was  placed  on  plaintUTs 
land,  and  that  neither  at  the  time  of  its  con- 
struction nor  at  any  other  time,  until  sbortiy 
before  the  commencement  of  the  action,  did 
the  plaintiff  or  the  defendant  or  her  predeces- 
sors know  that  the  said  building  encroached 
thereon.  The  Karrick  building  was  erected 
In  1887  or  1888,  and  the  one-story  building  on 
the  Judge  land  was  erected  In  the  summer  of 
1895.  The  suit  was  commenced  In  February, 
1902.  The  parties  stipulated  below  In  oi;>en 
court  that  Judge  paid  the  taxes  on  her  land, 
as  described  In  her  deed  (28.5  feet),  and  that 
Crane  paid  the  taxes  on  the  land  described 
in  his  complaint  that  Is,  on  the  25  feet.  In 
August  1888,  SlarrldL,  Judge's  predecesscs:, 
by  a  writing,  conveyed  to  Crane  an  alleyway 
at  the  rear  of  the  premises,  and  also  a  perpet- 
ual right  to  the  use  and  the  enjoyment  of 
the  north  half  of  the  north  wall  of  the  Kar- 
rick building,  for  building  purposes.  The 
Instrument  of  conveyance,  In  this  particular, 
recites:  "Said  second  party  [Crane]  owning 
the  lands  adjoining  said  wall  on  the  north, 
and  Intending  to  build  thereon;  said  wall  be- 
gins on  the  east  side  of  lot  8,  In  said  block 
at  a  point  about  57  feet  north  from  the  south- 
east comer  of  said  lot  8,  and  runs  west  100 
feet"  The  distance  north  from  the  southeast 
corner  of  lot  8  to  the  north  line  of  defendants 
land  Is  sua  feet  and  to  the  north  line  of  the 
said  wall,  C^.S&  feet  The  court  found  all  the 
material  Issues  In  favor  of  the  plaintiff,  and 
quieted  the  title  tDtbe2&fe6tli7lflBfMt 
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in  htm,  which  Included  the  area  In  conflict, 
Bublect,  howeror,  to  the  right  of  the  parties 
to  bare  the  north  wall  of  the  EarridE  bnlld- 
Ing  remain  upon  that  portion  ct  the  said 
premises  where  the  same  now  rests,  during 
the  existence  of  the  walL  This  was  done,  as 
found  by  the  cotu%  becanse  of  tbe  value  and 
permanency  of  the  wall  and  of  tbe  agreement 
entered  Into  between  the  parties  as  to  Its  use. 
The  defendant  aiH>ealB. 

2.  While  counsel  for  appellant  say  In  their 
brl^  the  appeal  presents  but  one  question, 
**wliere  Is  the  tme  boundary  line  of  the 
properties  <tt  the  plalntUC  and  the  defend- 
antT"  and  that  "this  Is  the  only  question  In 
tbe  case,"  tbe  claim  Is  made  that  the  north 
wall  of  llie  Karrlck  bnlldlng  Is  sacb  line, 
only  beorase^  as  stated  by  them,  "for  the 
reasons,  adverse  possession  and,  second,  by 
written  agreement**  The  appeal  therefore 
conflnes  ns  to  a  ontslderatlon  of  only  these 
tUDgB.  Bzc^  as  to  than,  neither  1^  plead- 
ings nor  by  erldence  has  tbe  defendant  pre* 
seated  a  case  where  tbe  north  line  of  the  wall 
was  or  iMcame  the  Ixmndaiy  line  of  ber 
parcel  of  land  as  described  in  her  cross-com- 
plaint Sbs  qtecUcally  pleaded  the  area  or 
strip  In  qoesUon,  and  as  inclosed  m  occapiea 
by  tbe  wall,  to  be  in  conflict  wifli  ber  rec- 
ord title,  and.  In  effect,  as  being  ontslde  of 
ber  deed  of  conr^ane^  and  alleged  title 
to  such  Etxip  by  adverse  possession.  Bbe 
well  could  hare  pleaded  ownership  and  right 
of  possession  in  and  to  ber  parcel  of  land 
as  described,  and,  when  its  boundary  was 
drawn  In  question,  by  evidence  would  have 
beui  permitted  to  show  that  its  north  bound- 
ary line  was  ilie  north  line  of  tbe  said  wall; 
and  she  could  In  addition  thereto  also  have 
aUeged  and  sbom  an  adverse  holding.  Bat 
Instead  of  making  such  all^Uons,  the  de- 
tendant  eiEpressly  all^^  tbe  strip  to  be  in 
conflict  with  and  outside  of  her  general  own- 
ership, and  as  having  been  acquired  by  ad- 
verse possession.  The  defendant  having  tried 
and  presented  her  case  alone  upon  the  theories 
tliat  the  strip  of  land  occulted  1^  the  wall 
was  acquired  by  adverse  possessiott,  and  that 
ttw  wall  became  tba  boundary  line  because 
of  a  certain  agreement,  our  review  and  con- 
sIderatloD  of  the  case  must  necessarily  be 
confined  thereto.  The  statute  provides:  "In 
no  case  shall  adverse  possession  be  consider- 
ed established  und«r  tbe  provisions  of  any 
section  <rf  this  Code,  unless  it  sball  be  shown 
that  the  land  has  been  occupied  and  claimed 
Cor  a  period  of  seven  years  conttamously,  and 
that  tbe  party  or  persons,  their  predecessors 
and  grantors,  have  paid  all  taxes  which  have 
been  levied  and  assessed  i^n  such  land  ac> 
cording  to  law."  Section  2868,  Rev.  St 
18B&  Nottdng  can  be  claimed  by  way  of 
advtfn  possession  because  ct  the  erection  of 
the  one-sttny  building,  fbr  It  was  built  less 
than  nven  years  prior  to  the  commencement 
of  the  actimi.  The  stlpnlatlint  and  Ihe  evi- 
dcaue  Abov  not  only  that  the  defendant  did 
not  w  the  tues  on  the  strip  of  ground  In 


question,  but  also  shows  afllrmatlvely  that 
the  plalntur  did  so.  While  It  may  seem  a 
harsh  rule  to  apply  the  requlremmt  of  tbe 
statute  to  pay  taxes  to  this  kind  of  a  case^  the 
statute  In  most  positive  terms  makes  such 
requirement  an  essential  in  all  cases.  Under 
such  a  statute,  and  under  facts  similar  to 
those  In  the  case  at  bar,  the  courts  of  Cali- 
fornia have  given  the  statute  application,  and 
held  the  claim  of  adverse  possession  unes- 
tabllshed  because  of  the  nonpayment  of  taxes 
by  tbe  party  claiming  to  hold  the  strip  ad- 
versely. Bberhardt  v.  Coyne,  114  Cal.  283, 
46  Pac.  84;  McDonald  v.  Drew,  97  Oal.  267, 
S2  Pac.  173:  Brown  v.  Clark,  89  Cal.  196,  26 
Pac  801;  McNoble  v.  Jnstlnlano,  70  Cal. 
896.  11  Pac.  742;  Ross  v.  Bvans,  65  Cal.  439, 
4  Pac  443.  Whatever  presumption,  If  any, 
could  have  been  Indnlged,  that  the  taxes  oa 
tbe  strip  in  question  were  paid  by  the  de- 
fendant because  of  her  having  paid  the  taxes 
on  tbe  parcel  of  land  owned  by  her,  has 
been  destn^ed  by  the  effect  of  the  stipula- 
tion that  she  did  not  psy  tbe  taxes  on  the 
strip,  but  that  the  plaintiff  did;  that  Is,  If 
one  who  pays  taxes  oa  a  parcel  of  land  de- 
scribed as  29.5  feet  bat  whidi  in  reality  Is 
29.85  feet  as  It  Is  inclosed  and  claimed, 
may  be  s^  to  have  made  payment  of  taxes 
on  tbe  land  as  inclosed,  and  that  the  de- 
scription is  but  idsntlflcatlon  of  the  parcel, 
such  assertion  can  no  longer  be  successfully 
made  when  he  admits  th|it  he  paid  tbe  taxes 
on  only  29.B  feet,  and  that  another  paid  the 
taxes  on  the  remaining  .36  feet  or  on  a 
parcel  which  Included  it  However,  on  the 
tiieory  that  the  land  as  inclosed  or  occupied 
by  the  wall  was  the  parcel  as  described  in  de- 
fendant's deed,  the  question  of  adverse  pos- 
session becomes  of  no  Importance  In  the  case. 

There  remains,  then,  only  the  oth^quee- 
tion,  was  tbe  writing  beretofbre  referred  to 
an  agreement  between  tbe  parties  that  the 
wall  should  be  considered  the  boundary  Une^ 
not  (mly  as  to  the  leagtb  of  tiie  building,  but 
also  as  to  the  exteni^n  ot  sndi  line,  In  Its 
own  direction  westerly  to  the  west  or  rear 
mBL  of  the  pronlses?  We  think  this  must  be 
answered  In  tbe  negative.  Prom  the  read- 
ing of  the  Instrument  it  Is  apparent  that  the 
parties  were  bargaining  of  and  concerning, 
and  contracting  with  respect  to,  the  snbject- 
matter  of  granting  an  easement  whereby  the 
plaintiff  was  privileged  to  use  the  wall  for 
building  purposes,  and  that  they  did  not  con- 
tract with  reqiect  to  or  bai^tn  of  and  con- 
cerning any  boundary,  or  that  tbe  wall  should 
be  treated  or  considered  as  such.  What  was 
said  with  respect  to  the  location  of  the  wall 
pwtalned  to  its  description  and  identity,  not 
to  Its  fixing  or  establishing  a  boundary,  nor 
was  it  treated  as  servhig  such  pnrposei  The 
recital  as  to  the  plaintiff  owning  the  lands 
adjoining  said  wall  am  tiw  north  was  mother 
an  assertion  that  he  owned  no  othsr  lands, 
nor  that  he  owned  no  .part  of  tbe  land  upon 
whidi  the  wall  rested,  nor  was  it  witii  reqwet 
to  defining  tbe  bouni!Uiry  <it  hls,l|md,  boLwaa 
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mere  matter  of  Inducement  leading  to  the 
granting  of  the  easement.  Bnt  were  the 
writing  given  the  force  and  effect  contend- 
ed for  by  appellant,  the  line  could  not  be 
extended  farther  than  the  100  feet  the 
length  of  the  wall.  To  extend  it  westerly  in 
Its  own  direction  to  the  west  boundary,  aa 
contended  for  by  appellant.  Is  to  read  some- 
thing Into  the  grant  not  found  there,  nor 
reasonably  Implied.  There  Is  no  claim  here 
made  that  an  agreement  to  make  said  wall 
the  boundary  line  exists,  or  may  be  inferred 
from  acts  and  conduct,  or  from  acqoiescraoe 
In  Its  use  as  such,  or  that  on  principles  of  an 
equitable  estoppel  plaintiff  is  precluded  from 
claiming  beyond  the  north  line  of  the  wall, 
or  that  the  wall  is  the  boundary  line  of  the 
defendant's  parcel  as  described  In  her  deed 
or  record  title. 

Entertaining  the  views  we  do  upon  the 
matters  presented,  It  necessarily  follows  that 
the  Judgment  of  the  court  below  must  be 
Bfllrmed,  with  coats.   It  Is  bo  ordered. 

BABTCH.  a  J.,  and  McCARTT,J.,  ccmcur. 


GAIN  T.  BBBVB  et  al. 

(Supreme  Court  of  Utah.  Dec  20,  190B.) 

Bdildino  and  Loan  Association— Settlb- 
HXnr  WITH  BOBBOWIKO  Mbubeb. 

A  building  aasodation  advanced  $500  to  a 
member,  receiving  a  note  for  92,000,  with  12 
per  cent  interest,  secured  by  a  mortgage  on 
real  estate.  It  assnined  to  pay  a  note  previ- 
ously executed  by  the  member  to  a  third  per- 
son for  $1,600,  with  7  per  CNit.  Interest,  se- 
cured by  a  mortgage  tm  the  same  property,  bnt 
stipulated  that  U  the  member  should  fall  to 
make  the  payments  provided  for  the  associa- 
tion should  be  under  no  obligation  to  pay  such 
note  at  its  election,  and  -the  note  executed  to 
it  should  stand  as  a  note  for  $S00,  plus  dues, 
interest,  and  fines  unpaid  at  the  date  of  the 
election.  The  member  paid  the  membership 
fee,  monthly  stock  payments,  and  interest  and 
fines  amounting  to  $884.52.  He  failed  to  make 
further  payments,  and  the  association  elected 
to  declare  its  assumption  of  the  $1,S00  note 
void.  Beld,  that  a  Judgment  adjudging  that 
the  association  was  only  enUtled  to  charge 
the  member  with  the  $500  advanced  by  it,  to- 
ge^er  with  12  per  cent.  Interest,  together  with 
payments  made  by  It  under  the  agreement,  and 
adjudging  that  the  member  was  entitled  to  have 
each  monthly  payment  appUed  in  reduction  of 
the  amount  due  at  the  time  of  such  payment, 
gave  the  association  all  it  was  entitled  to. 

Appeal  from  District  Court,  Third  District; 
C.  W.  Morse,  Judge. 

Action  by  Addison  Cain  against  William 
J.  Beeve  and  another,  In  which  the  Colorado 
Investment  Loan  Company  filed  a  cross- 
complaint  From  a  judgment  directing  the 
application  of  the  proceeds  of  the  sale  of 
defendants'  premises,  the  Colorado  Invest- 
m«it  Loan  Company  appeals.  Affirmed. 

Bmltb  A  Patnam  and  B.  U  Williams,  tat 
appellant  Pattorwm  de  Moyer,  fya  respond- 
ents. 

STRAUP,  J.  Cain  brought  this  action 
— <iinst  the  Beeves  to'  foreclose  a  mortgage. 


The  appellant  cross-compialned  on  e  Junior 
mortgage.  The  appeal  is  on  the  Judgment 
roll. 

The  findings  of  the  court  show  that  on 
October  6,  1901,  the  appellant  a  building  and 
loan  association,  Issued  to  the  respondent 
Wm.  J.  Beeve  22  shares  of  Its  class  I  protect- 
ed Installment  stock,  of  the  par  value  of  $100» 
to  be  paid  for  in  monthly  installments  of  50 
cents  per  share,  or  $11  per  month.  Later 
this  certificate  was  canceled  and  another 
Issued  in  lieu  thereof,  to  be  paid  for  In  In- 
stallments of  30  cents  per  share,  or  $6.60  per 
month.  Cn  October  21,  1901,  the  said  Beeve 
made  application  to  the  appellant  for  a  loan 
of  $2,000  upon  certain  real  estate  situate  in 
Salt  Lake  City.  On  November  21,  1901,  the 
appellant  procured  the  respondent  Cain  to 
make  the  said  Beeve  a  loan  of  $1,500,  with 
interest  at  7  per  cent  per  annum.  The 
Beeves  thereupon,  on  said  date,  executed  to 
Cain,  their  note  and  mortgage  on  said  real 
estate,  payable  three  years  thereafter,  with 
Interest  at  7  per  cent  per  annum,  payable 
quarterly.  Among  other  things  the  terms  of 
the  mortgage  required  the  Beeves  to  ke^ 
the  premises  Insured,  and  provided  that  a 
breach  thereof  gave  the  holder  of  the  mort- 
gage the  right  to  declare  the  whole  note  due 
and  payable^  On  December  13,  1901,  the  ap- 
pellant advanced  and  paid  to  the  Beeves  an 
additional  $500,  making  in  all  the  sum  of 
$2,000  received  by  them  from  both  Cain 
and  appellant  Thereupon  the  Beeves  ex- 
ecuted to  appellant  another  and  additional 
note  and  mortgage  on  the  same  premises  in 
the  sum  of  $2,000,  payable  after  18  months 
and  on  or  about  120  months  otter  date,  with 
Interest  at  12  per  cent  per  annum,  together 
with  stock  payments  and  flues,  all  payable 
monthly.  In  this  note  it  was  specified  that 
part  of  Its  consideration  was  the  $500  loaned 
by  appellant  to  the  Beeves,  and  partly  appel- 
lant "agrees  to  assume  and  pay  or  disehai^ 
for  the  makers  hereof,  on  or  about  the  ma- 
turity hereof,"  the  promissory  note  executed 
by  the  BeevM  to  Cain.  Appellant's  note  fur- 
ther provided:  "It  Is  understood  and  agreed 
that  the  payee  herein  may,  at  its  option,  at 
any  time,  pay  off  the  said  prior  promissory 
note,  secure  an  extension  or  renewal  thereof, 
or  procure  a  new  loan  upon  said  prop^ty 
to  take  the  place  of  the  loan  evidenced  by 
said  prior  promissory  note;  provided,  that  no 
ext^islon  or  renewal  shall  be  obtained  or  new 
loan  seciu'ed  for  a  period  beyond  the  date  of 
the  maturity  hereof.  It  Is  understood  and 
agreed  that  If  the  makers  hereof  shall  fall, 
neglect  or  refuse  to  keep  and  perform  each 
and  all  of  the  covenants  and  agreements 
herein  contained,  or  shall  fail,  neglect  or  re- 
fuse to  make  any  payment  herein  provided 
for,  in  the  amount  and  at  the  time  and  in  the 
maimer  herein  provided,  then  the  payee  here- 
in shall  be  under  no  further  1^1  <A]lgati<ai 
to  assume  or  pay  the  said  prior  promissory 
note,  or  the  interest  thereon,  or  any  new 
note,  or  the  Interest  thereof  executed  to 


Digitized  by 


Otah)  CAIN  T. 

secure  the  payment  of  a  new  loan  as  afore- 
said, and  the  assnmptlon  tttereof  shall  at  the 
option  of  the  payee  herein,  be  null  and  void 
and  of  no  effect  whatevor;  provided,  that  If 
by  reason  of  the  defaitlt  of  the  makers  here- 
of the  payee  herein  shall  elect  to  aerdse 
its  option  to  declare  the  said  assnmptloD  of 
the  said  prior  promissory  note  null  and  void, 
then  this  note  shall  stand  as  a  note  Cor  the 
sum  of  Ave  hundred  (¥500)  dollars,  plus  all 
amounts  for  dues,  Interest  and  fines,  due  and 
unpaid  at  the  date  of  such  election,  to- 
gether with  any  sum  that  may  have  been 
paid  by  the  payee  herein,  on  the  principal  of 
said  prior  promissory  note,  or  for  taxes  or 
Insurance,  with  interest  thereon,  from  the 
date  of  Its  election  to  declare  said  assumption 
null  and  void,  at  the  rate  of  twelve  (12)  per 
cent  per  annum,  and  the  payments  of  inter- 
est theretofore  made  hereon  by  the  maker 
hereof,  shall  only  be  considered  as  a  Uquida- 
ttou  of  the  interest  on  this  note,  and  as  full 
consideration  for  the  conditional  assumption 
of  said  prior  note,  and  the  payment  of  Into*- 
est  thereon  by  the  payee  herein,  to  the  date 
of  the  beginning  of  said  default"  On  the 
11th  day  of  October,  1901,  appellant  procured 
an  insurance  company  to  Issue  to  it  a  life 
Insurance  policy  for  (2,200  on  the  life  of 
Wm.  J.  Reeve,  at  a  monthly  premium  of 
(2.G2,  which  said  premiums  were  paid  by  the 
appellant  as  tb^  became  due.  The  value  of 
the  property  at  the  time  of  said  loans  was 
about  ¥2,200. 

The  court  further  found  that  the  said 
Reeve  paid  to  appellant  between  October  1, 
1801,  and  the  commencement  of  the  action, 
the  sum  of  ¥884.62,  as  follows:  Membership 
fee,  $22;  stodi  payments  or  dues,  ¥222.20; 
Interest,  ¥636;  Ones,  ¥5.32— and  that  he  was 
oitltled  to  credit  therefor  upon  his  note  and 
mortgage.  That  appellant  paid  to  Oaln  all 
the  Interest  on  his  note  and  mortgage  up  to 
S^tember  1,  1904,  as  the  same  became  due. 
Amounting  to  ¥297.60,  but  paid  no  part  of 
the  principal.  That  the  last  payment  made 
by  the  Reeves  to  appellant  was  July  28, 1904. 
That  aptfellant  exercised  the  option  given 
It  by  Its  said  note  and  mortgage  to  declare 
the  principal  thereof  due  and  payable  <»i 
account  of  said  default,  and  also  exercised 
the  option  given  It  by  the  tmns  of  said  note 
to  declare  Its  assmnptloa  of  the  Gain  note 
noil  and  void. 

It  was  further  found:  '*(21)  That  In  de- 
termining the  amount  due  from  said  Wm. 
J.  Reeve  and  Vlnnle  B.  Reeve  to  the  Colorado 
company  [appellant]  upon  Its  note  and  mort' 
gag^  said  Colorado  company  Is  not  entitled 
to  charge  them  [Reeves]  with  Interest  on 
¥2,000  at  12  per  cent  per  annum,  up  to  De- 
cember 1,  1904,  as  called  for  by  Its  note  and 
mortgage,  but  is  only  entitled  to  charge  than 
with  the  ¥500  advanced  by  It  together  with 
12  per  cmt  Interest  per  annum  on  said  sum, 
and  with  the  amounts  paid  by  it  for  premi- 
ums CO  the  life  Insurance  policy  of  Wm,  J. 
B«OT«b  uid  tlw  Intwflst  paid  by  it  tqwn  tlie 
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Cain  note,  and  that  said  Reeves  are  mtltled 
to  hare  each  mdnOity  payment  made  by 
them  applied  in  reduction  of  the  total  amount 
due  at  the  time  of  such  paymmt  consisting 
of  principal,  together  with  the  Interest  ac- 
crued np  to  the  time  of  payment;  the  re- 
mainder, after  deducting  the  payment  form- 
ing a  new  principal,  upon  which  Interest  Is 
to  be  added  until  the  next  payment  Is  made. 
In  other  words,  that  the  account  is  to  be 
treated  as  a  loan  of  ¥600  at  12  per  cent  In- 
terest; with  partial  payments  of  ¥26.60,  each 
made  monthly.  That  on  this  basis  of  compu- 
tation there  Is  due  said  Colorado  company  on 
Ite  note  and  mortgage  to  July  17,  1905,  the 
sum  of  ¥100.05."  The  court  found  due  on 
the  Cain  mortgage  the  sum  of  ¥1.626.25,  al- 
lowed ¥150  attorney's  fee  and  costs  of  suit, 
and  ujwn  appellant's  note,  the  sum  of  ¥100.06. 
and  allowed  it  ¥100  attorney's  fee.  The  de- 
cree adjudged  the  sale  of  the  premises,  and 
directed  the  proceeds  thereof  to  be  applied, 
first,  on  Cain's  indebtedness,  then  on  appel- 
lant's, and  the  surplus  to  be  yielded  to  the 
Reeves. 

The  only  material  question  presented  on 
this  appeal  arises  with  respect  to  finding 
21.  The  api»ellant  claims  that  the  finding 
was  not  in  accordance  with  the  terms  of  Its 
contract  It  Is  claimed  the  sums  paid  as  stock 
payments  and  dues  ought  not  to  have  been 
applied  In  payment  of  the  principal  and  In- 
terest and  that  appellant  was  entitled  to 
have  Interest  on  ¥2,000  at  12  per  cent  per 
annum,  Instead  of  12  per  c6nt  Interest  on 
¥600,  the  amount  actually  loaned  by  It  to 
the  Reeves.  With  such  computation  and  al- 
lowance, the  Beeves  would  still  be  Indebted 
on  their  loan  (¥1,500  from  Cain,  ¥500  from 
appellant)  somewhat  In  excess  of  ¥2,000. 
notwithstanding  they,  between  October,  1901, 
and  the  commencement  of  the  action  in  1904, 
had  paid  thomn  the  sum  of  ¥884.62.  Appel- 
lant makes  this  claim  because  of  Its  assump- 
tion to  pay  the  Cain  mortgage,  and  the  risk 
It  assumed  In  advancing  ¥600  on  a  property 
.worth  only  ¥2,200  already  eovored  l^  the 
Cain  mortgage.  Its  assumptl(m  to  pay  either 
the  Interest  or  the  principal  of  the  Oaln 
mortgage  was  so  qualified  and  conditioned 
as  to  render  Its  obligation  Ineffectual,  and  to 
involve  no  risk.  The  effect  of  the  agreement 
obligated  the  appellant  to  pay  the  7  per  cent 
Interest  on  the  Cain  mortgage  only  In  the 
event  that  the  Reeves  paid  to  It  12  p^  cent 
on  ¥2,000.  Whenever  they  failed  so  to  pay, 
appellant's  assumption  was  abrogated.  Nei- 
ther did  It  promise  to  pay  the  principal  of 
the  Gain  note  when  it  became  due,  but  only 
promised  to  pay  It  <m  or  befwe  the  maturity 
of  the  ¥2,000  note,  and  upon  the  conditloii 
that  the  Reeves  paid  to  It  tilie  ¥2,000  note. 
The  Reeves  paying  to  appellant  12  per  cent 
on  ¥2,000,  and  It  paying  Cain  7  per  cent 
on  ¥1|500,  as  a  straight  Interest  proposition, 
gave  it  27  pw  cent  per  annum  on  Its  loan  of 
¥500.  In  the  event  the  Beeves  discontinued 
to  pay  tuts  nncoDBClfHiable  rate,  the  appellant 
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was  given  tlie  power  to  declare  Its  assumption 
of  the  Cain  mortgase  of  no  force,  to  collect 
Interest  at  the  rate  of  12  per  cent  on  the 
fall  amount  of  ^2,000,  notwithstanding  It 
loaned  to  them  but  $600,  besides  to  charge 
them  with  unpaid  dues,  Interest  and  fines, 
and  payments  made  by  it  on  the  Gain  mort- 
gage, blether  with  12  per  cent.  Intraest 
When  the  court  treated  the  $600  paid  by  ap- 
pellant to  the  Reeves  as  a  loan  to  them, 
and  allowed  it  12  per  cent  interest  thereon, 
gave  it  credit  for  the  interest  payments  made 
by  It  on  the  Gain  note,  and  for  the  premiums 
of  life  insurance  paid  by  It  we  think  the  ap- 
pelant was  granted  all  the  equity  to  which 
it  was  entitled. 

The  Judgment  of  tbe  loww  court  Is  af- 
firmed, with  costs. 

BABTGH,  a      and  MeCABTTt  3^  coocnr. 


WETZBL  T.  DBSBRirr  NAT.  BANK  et  al. 
<AJAX,  Intervener). 

(Supreme  Court  of  Utah.  Nor.  27,  IOCS.) 

Bahjceht— Iaube  of  Shkep — Bienx  <»■  Hobtt- 

OAOKB. 

A  contract  or  lease  of  a  certain  number  of 
sheep  f6r  a  certain  time,  providing  for  payment 
of  a  certain  amount  of  wool  per  head  and  a 
fixed  Increase  per  100  head,  stipulating  for  the 
payment  of  taxes  and  branding,  and  requiring 
tikelr  return  at  tlie  ezplration  <tf  the  lease,  un- 
less It  is  renewed,  is  a  bailment  and  not  a  sale ; 
and  hence  a  mortgage  by  the  lessee,  without  the 
lessor's  knowledge,  was  Invalid,  and  conferred 
no  right  of  disposition  by  tbe  mortgagee. 

[Ed.  Note. — For  cases  In  point,  see  vol.  0, 
Cent  Dig.  Chattel  Mortgages,  |  CS;  voL  48, 
Cent  Dig.  Sales,  }  12.] 

Appeal  from  District  Court,  Second  Dis- 
trict; H.  H.  Bolapp,  Judge. 

Action  of  replevin  by  W.  A.  Wetrol  against 
the  Deseret  National  Bank  and  others,  Emil 
AJax  intervened.  From  a  Jiu^ment  for 
plaintiff  and  Intervener,  defendanta  appeal. 
Affirmed. 

Young  &  Hoyle,  tor  appdlanta.  Harring- 
ton ft  Sanford,  for  respondoit 

BABTGH,  a  J.  This  was  an  action  of  re- 
plevin to  obtain  possession  of  a  certain  num- 
ber of  sheep  or  Judgmwt  for  their  value  In 
case  delivery  could  not  be  had.  It  appears 
from  the  evidence  that  the  plaintiff,  his  wife, 
Robert  Cowan,  and  Mrs.  Mary  K.  F.  Hayes, 
owners  of  a  herd  of  sheep,  leased  the  same  to 
the  defendant  Bobert  Kirk  In  September, 
1900,  for  the  term  of  one  year.  At  the  ex- 
piration of  the  year,  on  September  27,  1901, 
the  owners,  Wetzel  and  wife  and  Mrs. 
Hayes,  again  leased  their  sheep,  In  all  about 
2,722  head,  on  similar  terms,  to  Robert  Kirk 
for  another  year.  This  lease,  so  far  as  ma- 
terial to  this  decision,  reads:  "The  second 
IHurty  agrees  to  pay  IH  pounds  of  wool  If 
said  wool  sells  tor  8  cents  per  pound,  and 


1%  potmds  If  said  wool  wfHiM  for  10  cents  per 
pound,  and  2  pounds  per  head  if  the  said 
wool  sells  for  12  cents  per  pound,  and  10 
lambs  to  the  100  sheep  let  wool  sell  at  any 
of  tbe  above  prices.  The  party  of  the  sec- 
ond part  also  agrees  to  pay  the  taxes  and  all 
other  assessments  pertaining  to  said  sheep, 
and  will  earmark  and  wool  brand  ttem  at 
tbe  proper  time,  and  watch  over  them  in  a 
herdmansUke  manner,  and  ke^  said  sheep 
as  free  from  scab  as  possible^  The  party  of 
the  second  party  agrees  that  at  tbe  expiration 
of  this  lease,  if  the  parties  of  the  first  part 
demand  said  sheep,  through  failure  of  said 
second  party  to  keep  the  agreement  he  will 
return  to  the  first  parties  the  proper  amoont 
of  lambs,  ewes  and  wethers  to  form  a  good 
stock  herd  of  sheep,  with  the  following  ear- 
marks: Crop  and  silt  In  right  ear,  and  under 
bit  In  same,  and  upper  slope  off  left  ear, 
and  swallow  fork  and  round  under  bit  in 
right  ear,  and  crop  off  left  ear.  Swallow 
fork  and  round  under  bit  in  right  ear,  and 
crop  and  upper  slope  off  left  ear,  and  cn^ 
and  slit  and  nnder  bit  In  right  ear,  upper 
slope  off  and  nick  In  left  ear.  Tbe  party  of 
the  second  part  agrees  to  pay  the  proceeds 
from  sale  of  said  wool  as  soon  as  itossible 
after  the  sale  of  said  wo(d  at  thet  residence 
of  W.  A.  Wetael.  ^le  party  of  the  second 
part  will  have  the  right  to  seU  some  sheep, 
but  not  enooffh  to  impoverish  or  make  a 
poor  herd  of  sheep,  and  will  Improve  tbe 
quality  of  said  sheep  as  much  as  possible. 
Any  violatiMi  of  this  lease  makes  It  nail  and 
void,  and  the  first  parties  can  take  the  aheep 
into  their  possession.  If  they  so  desfare.  TbiM 
lease  can  be  renewed  at  the  end  of  the  tenn 
if  all  parties  so  desire.  The  second  party 
shall  give  30  days'  notice  It  he  desires  to  re- 
lease or  give  up  possession  of  said  sheep. 
He  will  also  keep  the  parties  informed  how 
he  is  getting  along  with  said  sheep."  On 
August  2,  1902,  and  while  this  lease  was  yet 
In  force,  the  lessee  borrowed  from  the  de- 
fendant bank  the  sum  of  $2,600,  and  to  secure 
the  loan,  executed,  without  tbe  knowledge  or 
consent  of  the  lessors,  a  chattel  mortgage  on 
the  herd  of  sheep,  reiH^sentlng  to  the  bank 
that  he  was  the  owner  of  tbem.  At  the  ex- 
piration of  this  lease,  on  September  25,  1902, 
another  lease  was  made  to  Kirk,  for  the  term 
of  one  year,  In  which  the  lessee  was  not  re- 
quired to  pay  any  Increase.  Tbe  note  se- 
cured by  the  mortgage  was  due  on  Jnly  2, 
1900^  but  at  that  time,  it  appears,  the  lessee 
had  1^  the  herd  In  the  charge  of  herders, 
and  his  whereabouts  have  since  been  un- 
known. In  September,  1903,  the  mortgagee 
seized  the  sheep  and  sold  them  under  the 
terms  of  the  mortgage.  Iti^reapon  this  suit 
was  Instituted.  At  the  trial  the  plaintiff  re- 
covered Judgment  against  the  bank  for 
$2,662.92,  and  Interest  the  intorrener  for 
$67.26,  and  Interest,  and  the  defendant  bank 
recovered  Judgment  i^ainst  dtfendant  Bob- 
ert Kirk  for  $2^600  and  interest  Afterwards 
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the  bank  and  defendant  AJax  appealed  from 
tli«  Jvdcmant  entered  in  favor  ot  the  plain- 
tiff. 

Dbe  decisive  question  on  this  appeal  Is 
whether  the  transacUons  between  the  lessors 
and  lessee  constltnted  a  sale  or  a  bailment 
The  appellants  contend  that  they  amounted 
to  a  sale,  while  the  respondent  Insists  there 
was  but  a  bailment  Upon  examination  of 
the  written  lease  In  evidence,  it  will  be  no- 
ticed that  neither  of  the  instroments  contains 
any  words  of  sale — ^no  language  showing  a 
transfer  of  title,  nor  any  provision  requiring 
payment  for  the  property.  On  the  contrary, 
the  language  employed  in  the  instruments 
shows  that  the  lessee  was  to  keep  the  sheep 
branded  and  marked  with  marks  desig- 
nated In  the  leases,  and  at  the  expiration  o£ 
each  term  to  return  the  sheep  so  marked,  un- 
less the  lease  would  be  renewed  for  another 
year.  This,  ot  course,  did  not  mean  that  the 
lessee  was  bound  to  return  all  of  the  Identi- 
cal sheep,  but  that  he  must  return  the  proper 
number  out  of  the  herd  leased,  Including  the 
increase.  The  mere  fact  that  the  lessee,  un- 
do: the  terms  of  the  instrument  In  force  at 
the  time  of  the  execution  of  the  mortgage, 
was  to  pay  wool  and  increase  of  lambs,  does 
not  make  the  transaction  a  sale,  nor  does  the 
fact  that  the  lessee  was  authorized  to  "sell 
some  sheep,  but  imt  enough  to  impoverish" 
the  herd,  effect  such  result  In  each  of  the 
Instruments  the  evident  intention  of  the  par- 
tlea  was  to  ^ect  a  lease  of  the  sheep  and  not 
a  sale.  This  is  apparent  not  only  from  the 
oontex^  but  also  from  the  acts  of  the  parties 
as  shown  In  evidence.  Both  parties  treated 
each  transaction  as  a  lease,  except  In  the  sln- 
fle  instance  when  the  lessee  falsely  trrated  It 
otb^wlse,  and  wrongfully  executed  the  mort- 
gage. That  he.  at  that  time,  was  fully 
aware  that  he  was  acting  unlawfully  and 
without  authority.  Is  evident  by  his  snbse- 
qnoit  conduct  in  leaving  tbe  sheep,  con- 
trary to  the  requirements  of  bis  contract 
wltb  the  owners,  in  the  hands  of  herders, 
witlKrat  continuing  to  give  them  his  personal 
attentton.  Instead  of  complying  with  his 
agreement  In  this  regard,  he  abandoned 
tbe  herd  and  left  the  country  without 
notice  to  his  lessors,  and  without  attempting 
to  maintain  any  right  to  llie  sheep.  Leases 
of  tlilB  character  have  been  before  this  court 
on  aerr&nl  occasions,  and  have  uniformly  been 
held  to  be  contracts  of  bailment  and  not  of 
■ale.  Woodward  v.  Bdmunds,  20  Utah,  118, 
67  Pac:  848;  Tumbow  v.  Beckstead.  2&  Utah, 
468,  71  Pac.  1062.  It  follows  that  the  con- 
tract under  which  the  defendant  Kirk  bad 
possession  of  the  sheep  at  the  time  of  the 
execution  of  the  mortgage  being  but  a  lease, 
he  bad  no  legal  right  to  dispose  of  the  heed 
eithor  by  mortgage  or  otherwise,  and  that 
Hi*  morlgaget  upon  which  the  appellants  rely, 
was,  under  the  fiacts  and  circumstances  dis- 
closed In  evidence.  Invalid,  and  conferred  no 
right  ot  dispositicm  of  the  sbe^  by  sale  up- 
on tbB  mortgagee.  Sndi  bdng  tbe  case,  tht 


decree  and  Judgment  must  be  sustained. 
Having  arrived  at  this  conclusion,  it  Is  not 
deemed  Important  to  discuss  any  other  ques- 
tion presMited. 

The  Judgment  aM>ealed  from  la  afflrmsd, 
wiUi  costs. 

McOABTT  and  smAUP,  JJ.,  concur. 


FRANOIS  V.  OISBORM. 
(Supreme  Court  <tf  Utah.  Nov.  1906.) 

1.  TaUSTS— EZPBISS  TBTJST—NATnBX. 

Plaintiff  alleged  that  on  a  certain  date  lie 
delivered  to  defendant  9^,800  for  the  special 
parpose  of  paying  some  of  the  money  to  satisfy 
plaintiff's  debts  and  to  keep  tbe  remainder  and 
return  the  same  to  plaintiff  on  demand,  and 
that  defendant  failed  and  neglected  to  pay  any 
of  plaintiff's  debts,  but  mingled  the  money  with 
his  own  and  osed  the  same  until  nearly  20  years 
thereafter,  when  plaintifl  demanded  a  return 
of  the  fond,  which  defendant  refused,  except 
for  the  repayment  of  a  small  som.  Held,  that 
the  o>mpfalnt  alleged  a  cause  of  action  for 
conversion  only,  and  did  not  show  that  defend- 
ant received  the  money  by  virtue  of  an  egress 
trust 

2.  PLUOIHO— GONCLITBIONS. 

An  allegation.  In  a  complaint  to  recover 
certain  money,  that  defendant  received  the 
money  from  plaintiff  in  trust  lor  certain  pur* 
poses,  was  not  an  allegation  ot  fact,  but  a  mare 
conclusion  of  the  pleader. 
8.  Limitation  or  Actions  —  Accountino — 
GouiTT  Jurisdiction. 

Where  plaintifl  deposited  oertain  money 
with  defendant  who  agreed  to  pay  oertain  at 
plaintilTB  debts  and  return  the  balance  on  de- 
mand, bat  plaintiff  made  no  demand  for  the 
return  of  such  balance  for  nearly  20.  years, 
plaintiff's  right  to  recover  anch  balance  was  not 
within  the  exdnslTe  Jarlsdlction  of  a  court 
of  equi^,  and  was  sabject  to  Umitations, 
whether  nis  action  was  brought  In  equity  or  at 
law. 

4.  Sahb— Patvzni^-Statutes. 

Rev.  St.  1888,  S  2898.  provides  that  In  ac- 
tions founded  on  contract,  when  any  part  of 
the  principal  or  interest  shall  hare  been  paid 
an  action  may  be  brought  within  the  period 
prescribed  for  the  same  after  sneh  payment; 
and  section  2900  declares  that  the  chapter  con- 
taining the  former  section  does  not  extend  to 
actions  already  commenced  nor  to  cases  where 
the  time  prescribed  in  any  existing  statute  for 
acquiring  a  right  or  barring  a  remedy  has  fully 
run.  Held  that  where  piaiDtifl's  right  to  re- 
cover certain  money  deposited  with  defendant 
had  been  barred  for  more  than  12  years  by 
limitations  imposed  by  Code  Civ.  Froc  c.  8  ^ 
Gomp.  Laws  1888,  p.  224,  tit  2),  at  the  thne 
section  2898  was  adopted,  the  subsequent  pay- 
ment at  a  small  sum  defmdant  did  not 
revive  plaintiff's  right  to  sue. 

Bartch,  O.  J.,  dissenting. 

Appeal  from  District  Court  Salt  hake 
County;  George  Q.  Armstrong.  Judge 

Suit  by  Jewet  B.  Francis  against  Mathew 
T.  Glsbom.  FT(m  a  Judgment  sustaining  a 
demurrer  to  the  cwnplalnt  and  dismissing 
the  suit  plalntlfr  appeals.  Affirmed. 

Plalntur  brought  this  action  to  recovo- 
from  d^endant  the  sum  of  94.800,  and  Inter- 
est there<m  from  Augiut  21,  1881.  The  com- 
plaint in  substance  alleges :  (i)  TbRt  on  tbe 
2d  day  of  August,  1881.  the  plahitlfr  was  the 
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owner  of  and  posaesaed  of  $4,800,  lawful 
money  of  the  United  States.  (2)  That  on  said 
date,  at  Bait  Lake  Clt7.  Utah,  tbe  defendant 
receiTed  from  plaintiff.  In  trust  for  tbe  plain- 
tiff, the  said  money  for  tbe  special  purpose  of 
paying  some  of  said  mimey  to  satiaCy  the 
dehts  of  the  i^alntlff,  and  for  tbA  parpose  of 
safely  keeping  the  ranalnder  of  said  money 
and  returning  same  to  plaintiff  upon  donand. 
<3)  That  uld  defendant  has  failed  to  i>ay  any 
part  ot  said  mim«y  to  satls^  the  debts  of  the 
plaintiff.  <4)  That  defendant  during  all  the 
times  mmtloned  In  said  complaint  has  min- 
gled said  money  w!th  bis  own,  and  daring  all 
of  said  time  since  receiving  the  same  used 
said  money  In  his  own  private  business.  (JS) 
That  on  tiie  aoth  day  of  December.  1900^  at 
Bait  Lake  Olty,  TTtah,  tiie  plaintiff  demanded 
of  defendant  an  .acoonntlng  and  return  ot 
said  money,  and  the  defendant  then  and  there 
refused  to  account  to  plaintiff  and  ever  since 
has  and  now  refuses  to  accoimt  to  plaintiff, 
except  the  sum  of  $25,  which  said  sum  has 
been  paid  in  small  paymoits  at  various 
times;  the  last  payment  being  made  on  tbe 

 day  ia  June,  1901   ^  A  prayer  ft>r 

an  accomitlDg  and  Judgment  Defendant  filed 
a  donarrer  to  plalntUTs  complaint  and  al- 
lied as  grounds  of  donurrer,  first  that  said 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  actkm;  second,  '*tbat 
said  cause  of  action  la  barred  1^  subdlvlsltm 
8.  1  2877,  and  by  section  2888.  of  the  Revised 
Statutes  of  Utab.  1888";'  third,  a  want  of 
equity  In  plaintiff^  complaint;  fourtti,  a  bar 
by  subdivision  8,  I  8144,  and  section  8100. 
of  the  Compiled  Laws  of  Utah.  1888;  and, 
fifth,  that  plalntifTs  complaint  is  an^Upoon"* 
unlntelll^le,  and  uncertain,  in  that  it  aedcs 
for  equitable  relief  without  stating  facts  u 
a  basis  for  such  ceUef,  and  that  the  action 
Is  barred  by  reasra  (tf  laches.  Tbe  demuxw 
was  sustained  and  a  Judgmrait  eitered  In 
favor  of  the  defendant,  and  the  case  dis- 
missed. To  temraa  this  judgmokt,  plaintiff 
has  appealed  to  tbb  court 

Warner  &  Davis,  for  appellant  D.  D, 
Hoge  and  J.  M.  Hamilton,  for  respond^t 

McCARTT,  J.,  after  making  the  foregoing 
sUtement  of  tba  case.  deliTored  tbe  <q?lnion 
of  tbe  court 

As  stated  by  counsel  for  appellant  In  their 
brief,  the  Important  question  presented  by 
tbifi  appeal  is,  "has  the  statute  of  limitation 
run,  or  is  appellant  guilty  of  lacbes,"  and 
did  the  court  err  in  sustaining  respondent's 
demurrer  on  these  grounds?  Appellant  con- 
tends that  the  facts  alleged  In  the  complaint 
which,  for  tbe  parpose  of  determining  the 
sufficiency  of  the  complaint  the  demurrer  ad- 
mits to  be  true,  show  that  the  money  alleged 
to  hare  beefn  delivered  by  him  to  defendant 
constituted  a  trost  fund  of  an  express  and  con- 
tinuing trust  and  that  tbe  relation  of  trustee 
and  cestui  que  trust  was  tbereby  created  be- 
tween tbem,  and  be  now  seeks  to  Invoke  the 
rule  that  takes  such  cases  out  of  the  opwa- 


tion  ct  the  statute  of  Ilmltaflons.  We  an  at 
the  opinion,  however,  that  the  faCts  alleged 
In  the  complaint  mtlrely  Call  to  show  any- 
such  rdatlon.  The  gist  of  the  complaintr 
when  stripped  <tf  bll  redundant  matter,  is  ^at 
on  tiie  2d  day  of  August  18Sl,  at  Salt  Lake 
Olty,  Utah,  plaintiff  delivered  to  defendant 
$4,800  "for  tbe  special  purpose  of  paying- 
some  of  said  money  to  satisfy  tba  debts  of 
plaintiff  and  for  tbe  purpose  of  keeping  tbe 
remaindar  and  returning  tAe  same  to  plalntlfl' 
on  demand";  tlut  defendant  failed  and  neg-^ 
lected  to  pay  any  of  plaintiff's  dd>ts,  but 
mingled  said  money  with  his  own  and  used 
it  in  his  own  private  boslneas;  that  nearly 
20  years  ttaveafter  (December  20;  1901^  plain- 
tiff donanded  a  return  of  said  ftmd,  and  tiiat 
defendant  refused  to  return  It  or  any  part 
thereof,  ezoqit  the  sum  of  $S6,  which  wa» 
paid  in  small  payuHOts,  tlw  last  payment 
betog  made  in  lun^  1904.  This  complaint,, 
in  efl&ct  alleges  conversion  of  tin  money  by 
defaidant,  and  the  facts  therein  stated  ut- 
terly fall  to  bring  tiie  case  within  tiie  do- 
main of  equity,  as  the  elements  neceuaiy  to- 
create  die  rdatlon  of  trustee  and  cestui  que 
trust  are  not  shown  to  ^st  True  plaintiff^ 
In  tiis  complaint  designates  tiie  money  he 
seeks  to  recora  as  a  trust  fund,  but  tbist 
however,  Is  only  the  conduslon  of  tbe  pleada. 
The  relations  of  the  parties  to  each  othvr 
because  of  and  which  grew  out  of  the  trans- 
acttoD  In  question,  must  be  determined  by  tiM- 
facts,  what  they  did  In  tbe  premises,  and  not 
by  what  plaintiff  chooses  to  label  or  call  It  in. 
bis  pleading.  "The  mere  delivery  of  property 
or  mon^  to  (me  to  be  h^  until  tiie  per- 
formance <tf  an  act  by  another,  wberenp<n  it 
is  to  be  paid  over  to  audi  person,  othorwtse- 
to  be  returned,  does  not  Ind^iendent  of  tiie- 
equitable  drcumstances,  iMcessarlly  create 
a  trust  of  which  equity  has  Jurisdiction,  but,, 
on  the  contrary,  the  remedy  is  by  action  at 
law."  22  Bnc.  PI.  ft  Pr.  1&  And  on  page 
IS  of  this  same  volume  it  Is  said:  "Oourte 
of  equity  will  not  assume  JarisdlcUon  to- 
establish  or  enforce  trusts  In  every  case- 
where  confidence  has  been  reposed  or  confi- 
dence given."  Even  though  we  should  treat 
this  as  a  suit  in  equity,  It  would  not  take  tbe 
case  oat  of  the  operation  of  the  statute  of 
limitations;  for  the  authorities  uniformly 
hold  tliat  in  cases  where  law  and  eqnlly  have 
concurrent  jurisdiction  lapse  of  time  covering 
the  period  of  the  statute  of  llmltatitms  is  a 
complete  bar  to  a  recovery  In  such  cases, 
and  that  the  only  cases  not  affected  by  the 
statute  are  those  over  which  equity  has  ex- 
clusive jurisdiction.  "It  la  obvious  that  a 
person  cannot  by  declarli^  a  trust  change 
the  character  of  bis  obligation  so  as  to  affect 
the  operation  of  the  statute  of  limitations." 
Bnswell.  Llm.  ft  Adv.  Poss.  327;  2  Beach  on 
Trusts  ft  Trustees,  668;  Wood  on  Limitations 
(3d  Ed.)  58,  and  numerous  cases  dted  in  note; 
18  Am.  ft  Eng.  Bnc.  U  (2d  Ed.)  15S,  166;  cases 
cited  in  note.  Further  discussion  or  citation 
of  authorities  on  this  branch  of  the  cue 
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•eeniB,  unnecessary,  as  It  Is  plain  tbe  case 
<loes  not  belong  to  that  class  over  wbtch  equi- 
ty ezerdaes  exclusive  Jurisdiction. 

App^ant  contends,  however,  that  the  pay- 
ment alleged  to  have  been  made  by  respond- 
«it  in  June,  1901,  takes  tbe  case  entirely  out 
ot  the  statute  of  llmttatloni,  and.  in  support 
of  this  contrition,  cites  section  ^806,  Rev.  St 
Utah,  1898,  which,  so  far  as  material  in  this 
-case,  provides  that  "In  any  case  founded  on 
contract,  when  any  part  of  tbe  principal  or 
Interest  shall  have  been  paid  *  *  *  an 
action  may  be  brought  in  such  case  within 
tbe  period  prescribed  for  the  same  after  such 
payment"  When  tbe  foregoing  prorislons  of 
tbe  statute  went  Into  effect,  the  claim  sued 
on  bad  been  barred  for  a  period  of  mor» 
than  12  years  by  the  provisions  of  chapter  8. 
Code  Civ.  Proc.  (2  Comp.  Laws  1888,  p.  224, 
tit  2),  referred  to  and  relied  on  as  a  bar  by 
defendant  In  his  demurrer.  And  section 
290O,  Rev.  St.  1898.  which  is  a  part  of  the 
same  chapter  as  section  2898,  supra,  provides 
as  follows;  "This  chapter  does  not  extend 
to  actions  already  commenced  nor  to  cases 
where  the  time  prescribed  In  any  existing 
statute  for  acquiring  a  right  or  barring  a 
remedy  has  fnlly  run."  It  will  be  seen  that 
this  section  of  the  statutes  expressly  exempts 
causes  of  action  against  which  the  statute 
of  limitations  has  "fnlly  run"  from  tbe  opera- 
tion of  section  2898,  relied  on  by  appellant, 
and  by  vlrtne  of  which  he  claims  bis  cause  of 
action  was  revived  when  the  alleged  partial 
payments  referred  to  were  made.  It  there- 
fore follows  the  plea  In  bar  of  the  statute 
of  limitations  must  prevail. 

Tbe  Judgment  tile  district  court  Is  af- 
flrmed.  with  costs. 

STRAlTP,  concurs ;  BABTOH,  0.  J.,  dls- 
SMita. 


NICHOLS  T.  DAILT  REPOBTBR  GO. 
(Snprone  Court  ol  Utah.  Not.  25,  190B.) 

CiIBKL— PuBUCATIOn— LiBSL  PEB  SS. 

Plaintiff  was  a  typographer  and  a  candi- 
date for  delegate  to  uie  anaual  convention  of 
the  National  Trpographlcal  Union,  when  de- 
fendant publishea  a  card  on  one  side  of  which 
were  the  words,  "Vote  for  Honest  Jake  Bosch 
for  Delegate,"  and  on  the  other :  "Explanatory. 
Mr.  C.  A.  Nichols  owes  the  Dally  Reporter 
Co.  a  balance  of  $34i!5  for  printii^  done  In 
ISM.  Draw  yoor  own  conclusions  and  vote  for 
Mr.  Nichols,  if  you  think  be  Is  not  able  to 
pay  this  debt"  Beld,  that  such  pabllcatlon 
-was  not  libelous  per  se,  and  the  plaintiff  was 
not  entitled  to  recover.  In  the  absence  of  proof 
that  the  pubUcatioa  was  actuated  by.  malice 
and  tiiat  he  had  suffered  actual  damage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Libel  and  Slander,  H  B,  87j 

Bartdi,  G.  dissenting. 

Aivwal  fnnn  District  Court,  Salt  Lake 
County;  S.  W.  Stevart,  Judge. 

Actlfnk  by  C  A.  Nichols  against  the  Daily 
Reporter  Company.  From  a  judgment  for 
plaintiff  tor  nominal  damaga^  be  appeals. 
Affinned. 


D.  8.  Truman  and  Famsworth  ft  Lund,  for 
appellant  Hatderson.  Plwce,  Crltcblow  ft 
Barelte.  for  respondent 

STRAUP.  J.  1,  The  appellant  plaintiff 
below,  brought  this  action  against  the  re- 
spondent to  recover  damages  for  libel.  It 
Is  alleged  In  the  complaint  that  while  the 
plaintiff  was  a  candidate  for  election  to  an 
office  In  tbe  Typc^craphlcal  Union  at  Salt 
Lake  City,  and  also  a  candidate  for  delegate 
to-  tbe  annual  conventl<m  of  the  National 
Typographical  Union  to  be  held  at  Washing- 
ton, D.  0.,  the  defendant  printed  and  pub- 
lished a  card,  on  one  side  of  which  were 
the  words,  "Vote  for  Honest  Jake  Bosch 
for  Delegate,"  and  on  the  other ;  "Explana- 
tory. Mr.  O.  A.  Nichols  owes  the  Dally 
Reporter  Co.  a  balance  of  $84.26  for  printing 
done  in  1894.  Draw  your  own  conclusions 
and  vote  for  Mr.  Nichols,  if  yon  think  he  is 
not  able  to  pay  this  debt"  It  is  further 
aliped,  "meaning  thereby  that  the  plaintiff 
herein,  although  able  to  pay  his  debts  and 
obligations,  was  dishonest,  and  was  making 
accounts  which  he  never  paid  nor  Intended 
to  pay,  and  was  wholly  unfit  and  unworthy 
of  credit  or  to  be  trusted  to  fill  the  position" 
sought  by  him,  and  to  bring  him  "Into  con- 
tempt and  ridicule;"  that  said  publication 
was  false  and  defamatory,  and  for  the  pur- 
pose of  defeating  bis  election;  and  that  he 
was  damaged  **ln  his  reputation,  good  repute, 
and  credit"  It  Is  not  alleged  In  the  com- 
plaint that  the  publication  caused  bis  defeat 
or  aided  In  so  doing.  No  special  damages 
are  alleged  ot  proTen.  Tbe  evidenoe  shows 
tbe  defmdant  printed  and  circulated  sbout 
100  of  said  cards  at  Salt  Lake  dty  among 
members  of  the  said  union,  and  electors  at 
said  election.  As  to  wbethw  tbe  plalntifl 
owed  tbe  debt  there  wss  some  coifllct  In  the 
evidence.  He  doiled  owing  it  The  ooort, 
among  ^ber  thUigs.  In  substance,  ins  far  acted 
tbe  Jury  tbat  tlie  "card  does  not  omitaln 
matter  tbat  is  libelous  per  se;"  tbat  "no 
damage  can  be  Inferred  from  the  mere  fact 
tbat  tbe  card  was  published  and  diat  it  ms 
faUfe,"  that  before  a  Tsrdlct  could  be  return- 
ed  for  plaintiff  "It  must  be  sboiwn  1^  evi- 
dence, outside  ot  tbe  publicati<»i,  tbat  tbe 
defendant  was  actuated  by  malice  or  iU  will 
toward  tbe  plaintiff,  and  that  be  has  suffer- 
ed actual  damage  thereby."  The  Jury  re- 
turned a  Twdict  for  plaintiff  for  91.  He 
appeals. 

2.  It  Is  coooedsd  by  appellant  tbat  no  spe- 
cial damages  war*  allied  In  the  complaint 
and  none  proven  at  tbe  trial.  Tbe  ininclpal 
point  urged  by  blm  la  that  tbe  alleged  wards 
were  libelous  per  se,  that  the  court  emA  in 
telling  the  Jury  otherwise,  and  in  directing 
than  that  no  damage  could  be  inferred 
from  tbe  mere  fact  of  the  publication  and 
tliat  It  was  false. 

8.  We  are  of  tbe  opinion  that  the  alleged 
article  was  not  libelous  per  se;  and  as  no 
special  damages  were  averred  In  tbe  oora- 
plaln^  and  acme  proven  at  the  trial,  plaln- 
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tiff  waa  not  entitled  to  a  r^^ict  It,  of 
coarse,  Is  conceded  that  written  d«^>gatory 
or  disparaging  words  which  Impute  to  a  per- 
son the  oommlsBlon  of  a  crime,  or  degrada- 
tioa  of  characto:,  or  which  have  a  tendODc; 
to  Injuriously  affect  falm  In  his  office  or  trust 
profession,  trade,  calling  or  bodneas,  or 
which  tend  to  d^ade  him  In  society,  or  ex- 
pose him  to  public  hatred,  contempt  w  ridi- 
cule^ are  llbelons  and  actionable.  It  alao  la 
the  w^-recognlced  role  that  when  the  words 
are  llbelona  pa  se,  It  Is  not  necessary  to 
allege  ot  proTe  special  damages,  for  malloe 
and  dam^e  are  Implied ;  but  where  they  are 
not  libelous  per  se,  special  damages  must  be 
averred  and  iiroTen  to  warrant  a  reooray. 
The  Important  qaeatlon,  therefore,  is,  when 
can  it  be  said  that  the  pnbUcatlon  ot  an 
article  la  libelous  per  se,  and  does  this  one 
fall  under  such  daaa?  Stune  authorities 
aay,  whether  a  publication  is  tibtttoas  per 
i«  la  to  be  dotenninea  wholly  the  sense 
In  which  the  same  Is  usnally  understood. 
Others,  that  It  la  to  be  determined  by  wheth- 
er the  article  la  susceptible  of  but  one  con- 
Btmction,  and  that  one  of  harmful  mean- 
ing; that  la  to  say,  If  the  article  la  sna> 
ceptlble  of  two  meanings,  one  Innocent  and 
the  otber  harmful,  It  la  not  llbeloua  per  sb 
Again,  expreasiona  are  ftnmd  In  tbe  cases 
that  If  a  colloquium  or  Innuendo  la  necesaary 
to  render  the  language  llbeloua.  It  la  not  per 
se  libelous.  Still  another  test  a»d  tbe  <me 
which  we  think  la  the  correct  one,  and  whldi 
is  supported  by  the  greater  weight  of  au- 
thority. Is,  "when  language  Is  used  concern- 
ing a  person  or  hi;  affairs  which  f^om  Its 
nature  necessarily  must  ot  preanmably  will, 
as  its  natural  and  proximate  consequence, 
occasion  him  pecuniary  loss.  Its  publication" 
la  libelous  pee  se.  Townsbend  (4tb  Ed.) 
U  146,  147;  Fry  v.  McCord  Bros.,  96  Tenn. 
080,  83  8.  W.  668.  "The  nature  of  the  writ^ 
Ing  must  be  such  that  tbe  court  can  legally 
presume"  that  tbe  plaintiff  has  been  dam- 
aged. 18  Am.  &  Eng.  Kna  U  (2d  Bd.)  916. 
"From  some  sorts  of  false  rqrart  the  law 
presnmea  concluslTCly  that  damage  haa  fol- 
lowed, and  the  plaintiff  need  neither  allege 
nor  prove  it  Here  the  language  Is  atyled 
libelous  per  se.  *  *  *  Except  where  this 
presumption  exists,  special  damages  to  the 
plaintiff's  reputation  must  be  alleged  and 
proved  to  have  heai  the  actual  and  natural 
result  of  the  language  used."  McLoughlln  v. 
Am.  Cir.  Loom  Ca,  126  Fed.  204,  60  O.  a  A. 
97.  This  principle  la  also  recognized  and 
well  stated  In  Pratt  v.  Plonew  Press  Oo^ 
86  Minn.  261,  28  N.  W.  708. 

Tested  by  these  principles,  can  It  be  said 
that  the  nature  and  cbaracta  of  the  language 
here  contained  In  the  alleged  article  was  such 
as  not  only  as  a  natural  and  proximate,  but 
as  a  necessary,  consequence  Its  publication 
occasioned  plaintiff  damages?  We  think  the 
article  does  not  warrant  the  Indulgence  In 
such  iffesumptlon.  To  do  so  the  court  oug^t 
to  be  able  to  sea  ttiat  as  a  necessary  coni» 


qnence  plaintiff  was  damaged  la  some  maM 
rial  mannw.   Foster  v.  Bou^  88  III  An 
818.  It  must  of  course,  be  conceded  ths 
tiie  article  does  not  charge  or  Impute  tlie  cnq 
mission  of  any  crime  or  moral  d^EradtUd 
Nor  can  It  ftUrly  be  said  It  exposed  plslutV 
to  public  hatred*  or  ridicule^  or  tended  k 
disgrace  blm.  It  la»  howaror,  said  that  thl 
words  "did  Impute  to  tbe  plaintiff  dlshoDesqj 
In  his  vocatliMi,''  ftom  whldi  It  la  arsoed  tM 
the  article  la  libelous  per  se.  Wo  ttilnk  tW 
article  la  not  <vai  to  audi  construction.  Tbi 
evidence  shows  tbat  the  plaintiff  was  a  typoc-j 
rapher.  We  see  nothing  In  this  artidM 
which  in  any  mannw  r^lects  upon  tbe  plait'l 
tiff  In  audi  or  any  tradc^  or  profession,  cr 
calling  or  affects  him  In  a  position  of  oflk»! 
or  trust   A  complete  answer,  boweTer,  t»' 
audi  cimtentlm  la  that  tbe  plaintiff  did  not 
by  way  of  innuendo  or  otherwlae,  {dace  socli 
a  meaning  upon  tiie  article;  and,  fnrtbo- 
more.  It  doea  not  upon  Its  face  diarge  or  im- 
port audi  meaning.   An  oitir^  different 
meaning  by  way  of  Innuendo  was  placed 
upon  IL   "Where  plaintiff  alleges  a  qKdal 
meaning  for  the  all^;ed  libelous  words  sued 
on,  that  Is  the  only  meaning  which  the  de- 
fendant need  meet  In  pleading  or  on  trial" 
Wuest  V.  Brooklyn  Cltlsen  (Sup.)  76  N.  T. 
Supp.  706.   HowevMT,  had  tbe  plaintiff  char- 
ged audi  meaning  to  tbe  article  It  would  hare 
been  of  no  avail,  for  the  article  Is  not  fairl; 
or  even  at  all  snacepttble  of  such  construc- 
tion and  an  Innuendo  cannot  enlarge  tbe 
meaning  of  words  or  attribute  to  them  a 
meaning  which  they  will  not  bear.   18  Am.  & 
Eng.  Bnc.  L  182.   Likewise,  to  say,  as  was 
aald  here,  by  way  of  Innuendo,  that  the  plain- 
tiff was  brought  into  contempt  and  ridicule  or 
was  unfit  to  fill  the  position  sought  by  him. 
gives  no  atrength  to  ttw  complaint,  and 
amounts  to  nothing  unless  the  words  tliem- 
selves  import  such  charges.   Dlvois  v.  Mere- 
dith (Ind.  Sup.)  47  N.  B.  148. 

We,  therefore,  have  left  in  the  artlde  tike 
statement  In  effect  that  tbe  plaintiff  was  In- 
debted to  the  defendant  that  the  obligation 
has  not  be«i  paid  and  an  Inference  tbat 
plaintiff  was  able  to  pay.  Here  again,  by 
way  of  innuendo.  It  Is  chained,  "tha-eby 
meaning  tiiat  tbe  plaintiff  bod  Incurred  on 
Indebtedness  which  he  never  Intended  to 
pay."  It  may  be  to  write  and  publish  of  one 
that  he  Incurred  an  obligati<m  ct  debt  with 
the  Intention  not  to  pay  It  Involves  trandn- 
lent  doings  and  wrongful  conduct  and  may 
be  per  se  actionable ;  especially  if  written  of 
or  concerning  a  trader  or  a  merchant  But 
the  language  of  the  article  does  not  bear  the 
construction  that  the  plaintiff  bad  fraudu- 
lently or  at  all  wrongfully  Incurred  the  in- 
debtedness, and  so  again,  by  way  of  Innuendo 
mwely  oilarglng  the  meaning  of*  the  words 
i  gives  no  strength  to  the  complaint  We  then 
have  the  question  reduced  to  the  following 
proposition:  To  write  and  publish  of  one  not 
a  trader  or  merchant  and  not  of  at  concon- 
ing  his  bualnaas  w  affairs  that  be  la  Indebt- 
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ed  to  anottwr,  and,  tbon^  able  to  i>a7>  baa 
neglected  or  refused  to  do  so,  is  Oiat  such  an 
Impeacbment  of  tumestr.  or  does  It  Import 
Bnch  degradation  et  morals  or  diaracter,  or 
opoae  talm  to  public  hatred  w  ridicule,  or 
tend  to  disgrace  him.  as  a  conrt  can  say  its 
publication  necesaarlir  must,  In  fact*  or,  by  a 
presumption  of  evidence,  oceaskm  damage 
and  pecuniary  loss  to  him,  and,  ttkerefore, 
he  was  relieved  from  otherwise  alleging  or 
proTlng  any?  We  ttlnk  not  We  are  not 
saying  that  such  language  may  not,  as  a  nat- 
ural and  proximate  ccmseguence,  occasion  loss 
and  damage;  but  ttm  plaintiff,  in  order  to 
recoTW,  murt  allege  and  prove  than.  'To 
publish  ot  one  that  he  has  for  several  years 
owed  for  medical  serrloes ;  fliat  his  attention 
has  been  repeatedly  called  thereto  to  no  pur- 
pose; that  Anally,  b^ng  sned  thertfor,  he, 
having  no  ottwr  def^ise,  has  cowardly  slunk 
behind  that  of  the  statute  of  limitations ;  and 
that  such  a  course  la  not  in  accordance  with 
the  writer's  Idea  of  strict  tnt^rity"  was  held 
not  libelous  per  ne.  Hollenbecb  v.  Hall,  103 
Iowa.  214,  72  N.  W.  618,  89  L.  R.  A.  734,  64 
Am.  St  Rep.  ITS. 

So,  to  publish  of  one  that  he  was  In- 
debted for  a  bill,  but  would  not  pay  tt,  unless 
a  certain  sum  was  "knocked  off,"  and  that 
It  was  a  "dirty  Jew  trick  to  try  to  beat  the 
house,"  was  held  not  libelous  per  se.  Hanaw 
v..  Jackson  Patriot  Oo.,  98  Mich.  606,  67  N.  W. 
734.  It  was  held  not  Ubeloui  per  se  to  wiito 
and  publish  that  J.  D.  U.  should  not  be 
employed  In  the  stock  business  or  to  transact 
any  business  with  him  at  the  BtockyanJa  unr 
tll  notified  that  he  bad  settled  with  K.  ft  B. 
for  20  head  of  cattle  bought  of  them.  Ulery 
V.  Chicago  Live  Stock  Ex.,  64  111.  App.  233. 
It  was  also  held  that  a  publication  In  an 
abstract  of  unsettled  accounts  Issued  by  a 
mercantile  ag^cy  of  a  memorandum  that  a 
person,  not  a  merchant  or  trader,  was  In- 
debted In  a  certain  sum,  and  that  It  had  not 
been  paid,  was  not  libelous  per  se.  Ery  v. 
McCk)rd  Bros.,  supra.  A  notice  published 
in  a  newqiaper  warning  all  persons  against 
trading  for  two  notes  alleging  that  the  plain- 
tut  had  obtained  them  without  consideration 
from  a  person  whose  mental  condition  at  the 
time  was  such  as  incapacitated  him  for  busi- 
ness is  not  libelous  per  se.  Trimble  t.  Ander^ 
BCHO,  79  Ala.  614.  To  publish  In  a  newspaper : 
"Wanted.  B.  B.  Zler,  tt.  D.,  to  pay  a  drug 
bill,  his  room  rmt  and  not  go  deadheading 
his  way."  was  held  not  libelous  per  se.  Zler 
V.  Hoffiln,  38  Minn.  66,  21  N.  W.  862,  S3  Am. 
B^.  9l  The  followiiv  cases  also  Illustrate 
that  tiila  character  of  language  is  not  per  se 
libelous.  Homer  v.  Bngelhardt  117  Mass. 
589 ;  Wnest  t.  Brooklyn  CStlzeai,  supra ;  Don- 
aghue  V.  Gaf^,  S3  Conn.  48,  2  AtL  397;  Id.. 
54  Oonn.  257,  7  Atl.  562;  Urban  t.  Helmlck. 
15  Wash.  155.  46  Fac.  747. 

We  tldnk  it  Is  quite  generally  reoognlied 
ihat  to  writs  and  publish  that  a  party  owea 


a  debt  and  has  not  paid  It  Is  not  of  Itself 
sufficient  to  make  the  publication  llbeloaa 
when  such  powm  Is  not  mgaged  In  buBtoees, 
or  when  it  la  not  said  of  or  concvning  him 
In  ttie  cwdnct  of  hla  trade  or  buabMa;  but 
that  such  words  may  be  made  llbdous  by  « 
proof  of  extraneous  drcnmstances  if  special 
damages  are  shown.  It  may  be  conceded 
that  wcwds  duu-glng  nonpayment  of  d^ta, 
tnsolvencyi  or  which  toid  to  Impute  want 
credit  or  int^lty,  are  actionable  without  al* 
leglng  special  damage  when  they  refer  to 
merchants,  tradesmen,  and  others  in  occupa* 
Hons  whne  credit  la  essential  to  the  success- 
ful prosecution;  but  generally,  these  same 
worda  are  not  per  se  actionable  when  Uiey  do 
not  refer  to  persmis  in  their  office,  profession, 
trade,  bustnees,  or  calling.  These  matters 
are  well  Ulustrated  by  Newell  (2d  Ed.)  pp. 
1^197.  To  write  and  publish  of  a  trades- 
man In  his  business  that  he  la  insolvent  or 
that  be  owes  a  ddbt  of  long  standing  which 
be  has  not  paid  must  necessarily  impair  hla 
credit,  be  harmful  to  hla  businees,  and  n- 
salt  to  his  damage.  Bnt  such  presumption 
does  not  necessarily  follow  where  such  words 
refer  merely  to  an  individual,  separate  and 
distinct  from  any  trade,  business,  or  calling. 
Such  words,  however,  may  be  rmdered  libel- 
ous the  place  and  circumstances  of  their 
pubUcatloa,  or  1^  proof  of  extraneous  mat- 
ten,  togetiwr  with  !»OGf  of  damages  othor 
than  those  Implied  whan  shown  to  be  the 
natural  and  proximate  consequence  of  the 
poblication.  It  Is  also  clalmea  by  appellant 
that  by  fbt  expression,  "Vote  for  Honest  Jake 
Bosch,"  is  Implied  that  appellant  who  was 
also  a  candidate,  was  dishonest  It  does  not 
bear  such  construction.  To  say  of  one  candi- 
date that  he  is  honest  does  not  carry  the  Im- 
plication that  the  other  candidates  are  dis- 
honest If  these  words  by  tb^selves  were 
susceptible  of  such  construction,  it  is  certain- 
ly ovemnne  by  tiie  explanation  following 
where  again  we  are  brought  to  the  statement 
of  indebtedness.  It  may  be  wdl  also  here 
to  note  that  theee  cards  were  circulated  only 
among  the  members  of  the  Typographical 
Union  at  Salt  Lake  City,  which  was  occasion- 
ed the  candidacy  of  appellant  and  Bosch 
for  delegate  to  the  convention  of  the  National 
Typographical  Union.  The  fact  that  one  la 
a  candidate  for  an  office,  affords,  in  many 
Instances,  a  legal  excuse  for  publishing  lan- 
guage concerning  him  as  such  candidate, 
for  which  publication  there  would  be  no  legal 
excuse  if  he  did  not  occupy  the  position  of 
such  candidate.  Sweeney  v.  Baker  et  al.,  18 
W.  Va.  158,  81  Am.  Rep.  757;  Oremwood  v. 
Oobbey,  26  Neb.  448,  42  N.  W.  418. 

From  what  haa  been  said.  It  neceeaarlly 
follows  that  the  Judgment  ought  to  be,  and 
it  thereon  Is  affirmed,  with  costs. 

UcOARTT,  J.,  concurs;  BARTOB,  a  3^ 
diasentSL 
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MORGAN  T.  OREGON  BHOBT  LINBI  R. 
OO. 

(Bvpnnw  Cout  of  Utah.  Nor.  14,  190S.) 
•  Cabbiku— TBBSPAssna— BnonoN— DuTH. 

Where,  in  ao  action  for  the  deatli  of  a 
trespasser  who  had  been  stealing  a  ride  od  a 
passenger  train,  it  appeared  that  deceased  was 
Instaotaneoaslr  killed,  and  his  bodj  was  found 
some  distance  from  the  place  of  his  ejection 
and  on  the  opporite  ride  M  the  track,  his  death 
was  not  Bbown  to  be  the  proximate  result  of 
his  ejection. 

Appeal  from  District  Court,  Gacho  Coim* 
ty;0.  H.  Hart,  Judge. 

Action  by  William  Morgan,  as  administra- 
tor of  John  Morgan,  deceased,  against  the 
Oregon  Short  Line  Railroad  Company.  From 
a  judgment  in  favor  of  plaintiff,  defendant 
appeals.  Reversed. 

P.  Ifc  Willlann  and  Oeo.  H.  Smith,  toe  ap- 
pellant a  Ob  Blcbardfl  and  T.  D.  Call,  tor 
reapondent 

BARTCH,  C  J.  This  case  was  before  us 
on  a  former  occasion,  and  Is  reported  in  27 
Utah,  82,  74  Pac.  528.  We  then  arrived  at 
the  conclusion  that  under  the  proof,  as  It 
then  appeared  In  tbe  record,  the  plaintiff  had 
flhown  no  right  of  recoTWy,  and  terersed  the 
Judgment,  and  remanded  the  cause  for  a  new 
trial.  Afterwards  another  trial  was  had, 
which  also  resulted  in  a  verdict  and  judgment 
tor  the  plaintiff,  and  In  thU  ap];>eal.  An  ex- 
amlnattm  of  this  record  abowa  that  tbe 
proof  la  snbstantially  the  same  as  that  at 
tbe  tona&t  trial,  exoept  that  upon  this  trial 
the  plaintiff  attempted  to  fix  the  several 
plaoGS,  where  the  train  was  stopped  to  eipel 
the  trespassers,  by  reference  to  the  telegraph 
pedes,  and  thereto  to  locate  the  point,  where 
the  Olsen  and  Aforgan  boys  were  pulled  off 
from  the  train,  nearer  the  place  where  the 
body  of  tbe  deceased  was  found.  With  this 
exertion  we  refer  to  the  statement  of  facts 
accompanying  our  former  opinion,  aa  a  suf- 
fldent  statement  for  the  purposes  of  this 
decision. 

In  refwnce  to  the  diange  In  the  testlnuuiy 
of  several  <ff  plalntUTs  witnesses,  It  may  be 
obsared  that,  notwithstanding  the  counsel  for 
tbe  plaintiff  tnaist  that  It  now  appears  from 
the  proof  that  the  two  boys  were  ejected  from 
the  train  on  the  west  side,  at  a  point  op- 
posite the  point  where  the  body  was  found, 
tbe  evidence  still  leaves  tbe  place  where  tbe 
unfortunate  boy  was  ejected,  from  800  to  600 
feet  south  <tf  wbm  the  body  lay  the  next 
morning.  This  appears  from  the  testlBK»y 
of  tbe  plalstUFs  witness  Olarence  Hunsa^r, 
where  he  says:  "Aa  soon  as  this  man  went 
m  top  of  the  tratai,  I  ran  up  to  the  aeomd 
car  from  tbe  engine  on  the  east  side  of  the 
train,  and  then  I  crawled  over  on  to  the  west 
side,  and  stood  over  by  tbe  side  of  the  train, 
Ave  or  six  feet  away.  The  night  was  lltfit 
and  tbe  moon  was  shining.  From  where  I 
was,  on  the  west  slde^  I  saw  two  Mlows 
stawUng  holding  on  to  the  side  tit  the  train. 


One  of  them  was  on  the  rear  end  of  the  third 
car,  and  tbe  other  on  the  front  end  of  the 
second  car.  Then  I  saw  a  man  run  up  from 
the  rear  end  of  the  train  along  tbe  side.  He 
came  up  along  the  side  of  the  car  and  pulled 
off  two  fellows  that  were  riding  there, 
one  on  the  rear  end  of  the  second  car,  and 
the  other  on  tbe  rear  end  of  tbe  rear  car. 
*  *  *  The  last  I  saw  oi  this  man  carrying 
a  lantern  was  after  he  got  on  tbe  rear  end 
of  tbe  train,  after  pulling  these  two  boys  off. 
The  train  was  then  moving.  I  got  on  to  the 
train  at  the  place  where  these  boys  had  been. 
I  got  on  tbe  second  car  from  the  rear."  In 
addition  to  this  testimony,  the  evlduice  shows 
that  the  train  consisted  of  eight  or  nine  cars, 
besides  tbe  oigine  and  tender;  tliat  each  car 
was  about  60  feet  long;  that  tbe  train,  at 
the  time  the  two  boys  were  pulled  off,  stopped 
south  of  Tates'  crossing;  and  that  the  body 
was  found  7  to  20  feet  north  of  that  crossing, 
on  tbe  east  side  of  the  track.  . 

Considering  the  testimony  of  the  witness 
Clarence  Hnnsacker  In  connection  with  these 
facts,  it  wilt  be  seen  that  the  point  where 
the  witness  stood  and  watched  tbe  transac- 
tion of  ejecting  tbe  two  boys  from  tbe  train 
must  have  been  about  200  feet  south  ttma 
the  point  where  the  body  was  afterwards 
found,  and  tbe  point  where  they  were  ejected 
was  a  considerable  distance  fartlier  south, 
for  that  occurred  at  tbe  north  aid  ot  the 
rear  car,  and  whm  tbat  car  came  along  the 
witness  got  onto  It  at  the  same  place  wbtcb 
had  beau  occupied  by  those  boya.  It  Is.  there* 
fore,  utterly  useless  for  counsel  to  Insist  that 
the  ^HnyB  were  ejected  at  a  pohit  opposite  from 
tbe  point  wfane  the  body  was  Arand.  And 
whether  tbat  transaction  occurred  200  or  aOO 
feet,  or  a  mile  ot  two,  away  from  the  point 
where  tbe  deceased  was  found  is  wholly  Im- 
material, staice  tbe  evidence  ftiils  to  omnect 
the  act  of  ejecting  tbe  hof  with  the  injury. 
That  thMe  Is  a  total  failure  to  connect  sudt 
act  with  tbe  injury  is  true,  even  if  we  assume 
that  tbe  boys  were  pulled  off  the  train  op- 
posite whrae  the  body  lay;  for  in  sucb  vnat 
there  would  be  nothing  to  Indicate  how  the 
body  0t»t  on  the  east  side  of  the  tnu^  and 
diat  death  was  instantaneous  la  not  oo^  aUeg* 
ed  In  the  oomplidnt  but  is  shown  fey  the  char- 
acter at  the  injury.  We  are,  therefore^  clear- 
ly of  tbe  opinion  that  tm  this  trial,  the  same 
as  on  tbe  previous  one,  the  plaintiff  has 
shown  no  right  of  recovery,  and  that  both 
the  motion  for  a  nonsuit,  and  the  request  for 
a  pnemptmy  instmetlai  made  by  tbe  ap- 
pellant, were  well  founded.  For  a  more  ex- 
tended discussion  of  the  evidence  and  qnes- 
tiono  presmted,  we  refer  to  our  opinion  de- 
livered upon  tbe  former  appeal 

The  Judgment  must  be  reversed,  with  ooets, 
and  tbe  case  remanded,  with  tnstmctlima  to 
tbe  court  below  to  dliviMe  of  It  aeoosding  to 
law. 

It  is  so  ordered. 

McOARTX,  J.,  coDcura 
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STRAT7P,  J.  I  concur  in  the  reaalt,  n- 
Tersing  the  Judgment  I  think  tbe  order' 
should  be  to  grant  a  new  trlaL 


MURPHY  T.  BOARD  OF  POLIOB  PEN- 
SION FUND  COM'RS. 

(Court  of  Appeal,  First  District,  CalUnnia. 
Dec  14,  1905.) 

1.  BviDiNCE— Res  Oebtm. 

Where  in  mandamus  to  compel  the  grant- 
Sng  of  a  pendon  to  the  applicant  as  the  widow 
of  a  deceased  police  officer,  alleged  to  have  been 
killed  while  in  the  performance  ot  his  dntiee, 
a  witness  who  testined  that  be  heard  the  call 
of  a  police  whistle  and  walked  a  distance  of 
over  300  feet,  nben  he  saw  the  deceased  offi- 
cer supported  two  men,  could  not  testify  as 
to  what  the  deceased  officer  stated  as  to  what 
was  the  matter  with  him ;  the  statement  not  , 
being  a  part  of  the  res  gestn. ' 

[Bd.  Not&— For  cases  In  point,  see  30, 
Cent  Dig.  Brldene^  S  851.] 

2.  WiTimraa  —  Iirfoufanon  AcqunsD  bt 

FHTaiOUH— COHMUHICATIOKB  IH  PUSENCK 

or  Othkbs. 

Under  Code  CIt.  Proc.  i  1881,  sobd.  4, 
providing  that  a  physician  cannot  be  examined 
as  a  witness  in  a  cml  action  without  the  con- 
sent of  his  patient  as  to  R07  Information  hc- 
qnired  in  attending  the  patient  an  objection  to 
a  question  asked  a  physician,  testifying  as  a 
witness  after  the  patient's  death,  as  to  what 
statements  the  patient  made  to  him  during  the 
period  of  treatment  was  properly  sustained,  be-  1 
cause  not  confining  the  question  to  statements  ' 
made  in  the  bearing  of  a  third  person,  who  was 
present  at  one  of  the  physician's  Tisits. 

[Ed.  Note. — For  cases  in  point  see  voL  50, 
Cent  Dig.  Witnesses.  H  768-777.1 

Amwal  tran  Superior  Court,  City  and 
County  of  San  Francisco;  M.  C.  Sloas,  Judge. 

Application  for  writ  of  mandate  by  Mary 
MuriAy  against  the  board  of  police  pension 
fond  oonunlasloners  of  tha  and  county 
of  San  Frandseo  to  comp^  dtfendant  to 
Brant  a  pension  to  the  i^llcant  From  a 
Judgment  fOr  defendant,  plaintiff  appeals. 
Affirmed. 

A.  P.  Black,  for  appellant  Franklin  K. 
Lane,  City  Atty.,  for  respondent 

OOOPBSt  J-  Application  for  writ  of  man- 
date to  compel  the  defendant,  board  of  police 
pension  fund  commissioners,  to  order  and  di- 
rect that  a  monthly  pension  of  $50  per  month 
be  paid  to  plaintiff  from  the  date  of  the 
death  of  her  deceased  husband,  Joseph  F. 
Hnrphy,  as  long  as  she  shall  remain  un- 
married. The  case  was  tried  In  the  court  be- 
low upon  issues  raised  by  the  answer,  and 
findings  were  filed,  upon  which  Judgment  was 
ordered  and  entered  in  favor  of  defendant 
Plaintiff  made  a  motion  for  a  new  trial, 
which  was  denied,  and  this  appeal  is  from 
the  order  denying  the  plaintiff's  motion. 

Error  is  claimed  In  respect  to  the  rulings 
of  the  court  In  sustaining  two  objections  to 
guestionB  asked  by  plaintiff  of  her  own  wit- 
nemes  during  the  trial.  The  theory  and 
claim  of  plaintiff  was  that  ber  deceased  hus- 
band was  killed  while  In  the  actual  per^ 
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formance  of  his  duties  as  a  member  of  the 
{Mllce  department,  by  recelrlng  severe  inter- 
nal injuries  while  arresting  an  offends 
against  the  laws.  Harry  Segnin,  a  witness 
called  by  plaintiff,  testified  that  he  was  stand- 
ing near  Ninth  street  when  be  heard  the  call 
of  a  police  whistle;  that  he  walked  down 
Harrison  street  past  Eighth  street  past 
Chesley  street  until  he  came  near  to  Langdon 
street  a  distance  of  over  300  feet  when  he 
saw  Murphy,  plalntltTs  husband,  bending 
over,  holding  his  side,  and  supported  by  two 
men;  that  while  walking  down  Harrison 
street  from  Ninth  street  he  saw  three  men 
run  down  Harrison  street  from  Ninth  street; 
that  when  he  arrived  at  the  point  on  Har- 
rison street  where  Murphy  was  standing  the 
three  men  he  saw  running  had  passed  out  of 
sight  The  witness  was  then  asked  to  state 
what  Murphy  said  to  him  at  that  time  as  to 
what  was  the  matter  with  him.  The  question 
was  objected  to  upon  the  ground  that  it  was 
hearsay  and  no  part  of  the  res  gestffi,  and  the 
court  sustained  the  objection.  The  ruling 
was  not  erroneous.  The  evidence  sought  to 
be  elicited  was  purely  hearsay.  It  could  not 
under  well-settled  principles  of  evidence,  be 
binding  upon  defendant.  If  Murphy  had  re- 
ceived Injuries  from  the  men  who  were  seen 
running  away,  it  would  seem  that  plaintiff 
could  have  proven  It  without  the  evidence  of 
Murphy's  statement  of  a  transaction  that  had 
ended  and  been  completed.  Murphy  was  not 
under  oath.  The  defendant  was  not  present 
The  statement  was  made.  If  made  at  all, 
after  Murphy  had  been  Injured,  If  he  had 
been  Injured.  People  T.  Ah  Lee,  60  Cal.  85; 
People  T.  Wong  Aric,  96  Cal.  125,  80  Pac. 
1116. 

It  Is  next  claimed  that  the  court  erred  In 
sustaining  defendant's  objection  to  a  ques- 
tion asked  of  the  witness  Dr.  Buckley,  for  the 
purpose  of  showing  statements  or  information 
given  by  deceased  to  the  physician  at  the  time 
he  attended  deceased  after  his  allied  injury. 
It  seems  to  be  conceded  in  the  briefs  that  the 
object  of  the  question  was  to  obtain  Informa- 
tion acquired  by  Dr.  Buckley  In  attending 
Murphy,  which  was  necessary  to  enable  him 
to  prescribe  or  act  for  the  patient.  The  Code 
expressly  provides  that  a  physician  cannot 
be  examined  in  such  cases  <Code  Civ.  Proc. 
subd.  4,  B  1881),  and  the  court  has  so  held. 
In  re  Flint  100  Cal.  891,  34  Pac.  863;  Estate 
of  Nelson,  132  Cal.  182,  .64  Pac.  294.  Appel- 
lant Insists  that  this  Information  and  state- 
ments were  given  In  the  presence  and  hearing 
of  plaintiff,  and  hence  that  they  were  not 
privileged  because  made  in  the  presence  of  a 
third  person.  The  question  was  not  confined 
to  what  was  said  at  the  first  rlslt  of  the 
physician  and  In  the  presence  of  plaintiff  at 
and  during  that  visit  Dr.  Buckley  attended 
deceased  from  September  10,  1899,  to  the  end 
of  October,  1899,  and  made  In  all  about  20 
visits.  No  one  was  present  at  any  of  the 
visits  after  the  first  one,  except  the  doctor 
and  the  deceased.  The  question  asked  includ- 
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ed  all  tbe  time  during  which  deceased  was 
Tinder  the  care  of  the  doctor,  and  hence  the 
qaeBtlon  doet  not  come  within  tbe  exertion 
claimed  1^  appellant  This  dlapoaes  o£  all 
tb6  qoestlonB  argued  In  the  brIefMk 
The  order  la  affirmed. 

We  concur :  HARRISON.  P.  J. ;  HALL^  J. 


OUBWELL  T.  MORRIS. 

(Court  of  Appeal,  Second  District,  Galffomla. 
Dee.  IS,  190&.) 

1.  FaAun,  Statdti  or— GonTRaor  Nor  to 

BE  PEBVOBlfCD  WiTHIN  A  TXAB. 

Where  defendant  agreed  on  May  1,  1902, 
that  if  plaintiff  would  purchase  certam  stock  in 
a  corporation,  and  was  dissatisfied  with  the 
famatment,  defendant  at  the  end  ot  a  year 
would  repurchase  the  stock  at  the  price  paid, 
etc.,  and  plaintiff,  relying  on  the  promise,  par- 
chased  five  shares  on  June  16,  1902,  for  which 
be  paid  (SCO,  tbe  latter  date  was  the  date  of  I 
the  contract,  which  was  therefore  not  within 
tbe  statute  of  frauds  as  a  contract  not  to  be 
performed  within  a  year. 

2.  Same— PuBCHAsr  or  Goods,  Wabes,  and 
Mdohandiss. 

The  consideration  of  defendant's  promise  be- 
ing, not  the  sale  of  the  stock,  but  its  purchase 
by  plaintiff,  which  was  executed,  the  transfer  of 
the  stock  contemplated  became  a  mere  condition 
incidental  to  defendant's  promise,  and  hence  the 
contract  was  not  within  the  statute  of  frauds  as 
a  contract  tor  the  purchase  of  goods,  wares,  and 
merchandise     greater  value  than  ^00,  etc. 

j^H^eal  fr<Kn  Superior  Court,  Ban  Diego 
Oonn^ ;  B.  S.  Torrance.  Judge. 

Action  by  S.  Gurwell  against  A.  J.  Morris. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.  Reversed. 

Patterson  Sprl^,  for  appellant  Mills  A 
Hlaar,  for  reqxnident 

SMITH,  J.  The  case  as  presented  by  the 
complaint  Is  aa  follows:  Tbe  defendant 
on  or  about  May  !•  ^02,  was  president  and 
general  manager  of  the  San  Diego  Packing 
Granpany,  a  corporation,  and  "as  an  Induce- 
ment and  as  tbe  consideration  for  plaintiff 
to  take  five  shares  of  tbe  stock  of  said  cran- 
pany,  defendant  promised  and  agreed  to  and 
with  tbe  plalntlfl  that  if  be  would  subscribe 
for  and  purchase  from  said  company  five 
shares  of  said  stodc  at  Its  par  value,  •  •  • 
and  was  not  satisfied  with  said  Investment 
at  tbe  eoA  of  a  year,  that  be  (defendant) 
would  r^urcbaae  said  five  sbares  of  stock 
from  plaintiff  and  pay  bim  on  donand,  one 
year  from  said  date  of  purdiase  of  said 
atock,  the  full  sum  of  mon^  paid  out  and 
expended  by  blm  for  and  oa  account  of  tbe 
purchase  of  said  stoc^  and  any  and  all 
moneys  paid  by  plaintiff  cm  account  of  as- 
sessmeats,"  etc.  Tha  plaintiff,  relying  upon 
the  promise  of  tiie  defendant  on  June  16, 
1B02,  purchased  five  shares  of  stock  of  the 
company,  and  paid  therefor  tbe  sum  of  fSOO, 
and  afterwards,  about  March  28,  1903,  paid 
tbe  further  sum  of  $60  for  assessmoits,  and 
thereafter,  on  June  16,  1903,  be  tendered  to 
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the  defendant  said  five  shares  ot  stock,  and 
demanded  of  blm  tbe  said  sum  of  9690,  etc. 
These  and  othor  all^Uons  were  denied, 
uid  ttie  case  went  to  trial,  but  on  objection 
of  the  defendant  <n«l  evidence  In  proof  of 
tbe  allied  agreement  was  ezdnded  tbe 
court  and  a  nonsuit  granted.  In  support  of 
this  ruling.  It  Is  contended  by  tbe  respmd- 
ent  that  tbe  contract  was  void  under  the 
statute  of  frauds,  for  tbe  reasons:  (1) 
That  it  was  **not  to  be  performed  within  a 
year  ftom  tbe  making  thereof";  and  G!) 
that  tbe  contract  was  to  purchase  goods, 
wares,  and  merdumdlse  of  greater  valoe 
than  $200.  And  In  support  of  these  potitloDs 
section  1978  at  llie  .Code  of  Civil  Procedure, 
and  section  1789  of  the  Civil  Code,  are  cited. 

Bat  as  to  tbe  first  contention,  it  is  clear 
that  it  cftnnot  be  sustained.  Tbe  time  for 
the  performance  of  defendant's  promise  was 
within  a  year  tnua  the  18th  day  of  Jun^ 
I  1908,  which  ta  to  be  taken  aa  the  date  of 
tbe  contract  Prior  to  that  time  there  was 
no  contract  but  a  polUdtatloa  only  from  tbe 
defmdant  Holland's  Jur.  196.  The  sectmd 
point  we  think  is  also  untenable^  The  con- 
atdwatlon  of  Ibe  defendant's  promise  was 
not  tbe  sale  of  the  stodc,  but  its  purdiase 
by  tbe  plaintiff,  which  waa  carried  into  exe- 
cution; and  tbe  transfer  ttf  tbe  stock  con- 
templated was  a  mere  condition  of  tbe  de> 
fendanf s  promise,  and  Qierefm  mwely  In- 
ddental.  The  case  la  thertfore  in  principle 
tbe  same  as  that  of  EUbride  v.  Moss,  118  Cal. 
432,  4S  PaCL  812,  U  Am.  St  Rep.  361,  and 
no  substantial  dlsttnctimi  can  be  made  be- 
tween the  twe  cases,  nils  condnslon  Is  also 
snppOTted  by  tbe  decision  in  Ghreen  v.  Bnxft- 
ins,  28  Mich.  48^  8  Am.  Rep.  74,  which  seema 
to  be  directly  in  point  and  with  tlw  reason- 
ing of  which  we  are  ntlrely  satisfied. 

Tbe  judgment  la  reversed,  and  the  cause 
remanded  for  further  proceedings. 

We  concur:  GBAY,  P.  J. ;  ALLBN,  J. 


PEOPLE  V.  FRANK. 

(Court  of  Appeal,  Third  District  California. 

Nov,  27,  1905.) 

1.  Cbihxnai.  Law— Recobd — Bill  or  Kxokb- 

TIONS— NeCBSBITT— COUKT  RULES. 

A  motion  for  a  new  trial  In  a  criminal 
case,  the  denial  thereof  by  the  court,  and  the 
exception  to  the  rulins,  are  not  sufficiently  au- 
thenticated within  court  rule  29  (78  Pac  xli), 
providing  that  in  cases  of  appeals  from  orders 
the  papets  and  evidence  used  on  the  hearing 
must  be  authenticated  by  incorporating  the 
same  In  a  bill  of  exceptions,  where  the  facte 
appear  only  in  the  minutes  of  tbe  court 

2.  CbiuinalLaw  —  GoHFisaiOKS  —  Effsct  — 

COBKOBOBATION. 

A  person  cannot  he  convicted  of  murder 
on  bis  extrajudicial  admissiouB  alone;  but  the 
corpus  dellcu,  the  death  as  the  result,  and  the 
criminal  agency  of  another,  must  be  proved 
by  evideoce  independent  ot  such  admissiona. 

[Ed.  Note.— For  cases  in  point  see  voL  1^ 
Cent  Dig.  CrinOnal  Law,  f  122S.] 
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S.  HouiciDB  —  ETiDiiioi  —  SmnonncT  — 
Corpus  Delicti. 

Bridenee  on  a  trial  tot  mnrder  ezaminedt 
and  Md  InBnffldent  to  prore  th*  corpna  delicti. 
Independent  of  accnsed^s  exlrajndldal  admla- 
aiona  esMntlal  to  a  eonvicdon. 

Appeal  from  Superior  Court  Mariposa 
OomrtT;  J,  J.  Trabuooo^  JvAga. 

George  O.  iTrank  wm  conTlcted  of  murder 
In  tlie  flrat  degree,  and  be  appeals.  Be> 
Tersed. 

R.  B.  Stalder  and  B.  D.  HcGabe,  for  appel- 
lant U.  8.  Wdbb,  Atty.  Gak»  for  the  Peapla. 

OHIPBIAN,  P.  J.  Defendant  was  oonvtet 
ed  of  mnrder  in  the  first  degree  and  sen- 
tenced to  ImpriBoumeut  for  life.  He  appeals 
from  the  judgment  of  conviction,  and  from 
the  oeHae  denying  bis  motion  for  a  new  trtaL 

The  Attorney  Oaoeral  makes  the  point  that 
tiie  appeal-  from  fba  ordor  la  Inetfectoal,  be- 
caose  the  bill  of  ttzceptlons  does  not  show 
that  the  motion  for  a  new  trial  was  made, 
tuxr  does  It  show  wbat  action.  If  any,  was 
taken  by  the  court  thereon.  The  record 
shows  that'  at  the  time  the  defendant  was 
called  Cor  semtence  he  moved  tor  a  new  trial 
upon  the  statntory  grounds,  the  motUm  was 
denied,  and  defendant  excepted.  These  facts 
appear  only  In  the  minutes  of  the  court  and 
do  not  appear  in  tbe  bill  of  ezcq>tlons.  Un- 
der the  decision  in  Pet^le  Kulz.  144  Gal. 
251,  77  Pac.  907,  the  above  matters  were  not 
snffldently  authenticated,  as  required  by  rule 
29  of  the  Snprone  Court  (78  Pac  xl^.  See 
People  T.  Durand  (Cal.)  81  Pwlc  672.  The 
objection,  however,  has  been  cured  under 
rule  14  (78  Paa  x). 

It  la  tiw  settled  law  In  tbls  state  that  no 
pmon  can  be  ocmTlcted  of  a  crime  upon  his 
extrajudicial  admlsidons  alone  Tbe  corpus 
delicti  must  be  proved  by  evidence  Independ- 
ent of  the  extrajudicial  confessions  or  ad- 
missions. People  V.  Jones,  81  Cal.  666 ;  Peo- 
ple 7.  Thrall,  80  Cal.  416;  People  v.  Simon- 
sen,  107  Gal.  346,  40  Pac.  440;  People  v. 
Jones,  123  GaL  66.  66  Pac  69?;  People  v. 
Tapla,  131  Cal.  647,  63  Pac.  1001;  People  v. 
Ward  (Cal.)  79  Pac  448.  See.  also.  State  v. 
Williams,  78  Am.  Dec  264,  268;  Daniels  v. 
State,  6  Am.  St  Bep.  251.  It  was  said  In 
People  V.  Slmonsen,  snpra:  **Tbe  term  cor- 
pus delicti  means  exactly  wbat  It  says.  It 
involves  tbe  element  of  crime.  Upon  a 
charge  of  homldde,  producing  tbe  dead  body 
does  not  establish  the  corpus  delicti.  It 
would  simply  establish  tbe  corpus ;  and  proof 
of  tbe  dead  body  alone,  Joined  with  a  con- 
fession by  the  defendant  of  his  guilt  would 
not  be  sufficient  to  convict  For  there  must 
be  some  evidence  tending  to  sbow  the  com- 
mission of  a  homicide,  before  a  defendant's 
confession  would  be  admissible  for  any  pur- 
pose" Tbe  corpus  delicti  In  murder  bas  two 
components:  Death  as  the  result  and  tbe 
criminal  agency  of  another  as  the  means. 
Buloff  T.  People.  16  N.  Y.  179,  182.  Tbe  ex- 
trajudicial oimfeMlon  or  admission  alone  is 
not  Bu/Bdent  proof  to  establish  the  crime. 


It  would  be  difficult  to  find  a  case  In  tbe 
books  where  the  rule  has  been  q;>plled  with 
stronger  reason  than  Is  its  application  de- 
manded in  tbe  present  case.  Murder  Is  de- 
fined to  be:  '*TbB  unlawful  killing  of  a  hu- 
man being  with  malice  aforettunu^t"  Pen. 
Code,  }  187.  'Such  malice  may  be  expressed 
or  implied.  It  is  express  when  fliere  Is  mani- 
fested a  deliberate  Intention  nnlawfnlly  to 
take  away  tbe  life  of  a  fellow  creature.  It  la 
Implied  when  do  considerable  provocation 
appears,  or  when  tbe  circumstances  attending 
ttie  killtaig  show  an  abandoned  and  malignant 
heart** 

Apart  from  tbe  admission  of  the  defendant 
that  be  shot  ^e  deceased  In  self-defense 
(which  will  be  noticed  later),  there  Is  not  a 
single  fact  nor  a  single  circumstance  disclosed 
by  the  evidence  that  In  any  way,  even  ronote- 
ly,  connects  the  defendant  with  the  death  of 
the  deceased,  and  defendant's  confession  was 
far  ttom  an  admission  that  he  murdoed  the 
deceased.  They  lived  a  mile  or  more  apart 
in  a  sparsely  settled  region,'  they  had  but  a 
passing  acquaintance,  no  business,  social,  or 
otb«r  relations  betweoi  them  appeared,  no 
disagreement  of  any  kind  existed,  no  motive 
whatever  fbr  committing  the  crime  was 
shown,  and  nothing  connected  with  tbe  ap- 
pearance of  tbe  body  when  found  pointed  to 
murder  by  any  one.  So  far  as  tbe  evldenee 
showed,  the  deceased  may  have  crane  to  bis 
death  from  the  accidental  shot  of  some  one 
hunting  In  tbe  vicinity.  Tbe  body  of  deceas- 
ed was  found  on  Tuesday,  Hay  81,  1904,  at  ^ 
what  is  called  Helnhold's  place,  1^^  miles 
from  defendanfa  home,  between  which  and 
Helnhold's  deceased  lived,  a  half  a  mile  from 
the  ItLtter  place.  There  was  evidence  that 
slight  decomptwitlon  of  tbe  body  bad  ensued, 
and  that  tbe  bullet  which  caused  bis  death 
entered  under  the  left  shoulder  blade  and 
came  out  at  the  left  breast  of  deceased.  The 
only  examination  of  the  body  or  of  the  wound 
was  by  neighbors  who  assisted  at  the  Inquest 
or  funeral.  No  expert  testimony  was  offer- 
ed as  to  length  of  time  he  had  been  dead,  and 
the  witnesses  were  uncertain  In  tbeir  opin- 
ions on  tbe  subject  There  was  evidence  that 
he  was  last  seen  alive  on  tbe  afternoon  of  Sun- 
day, May  29,  1904,  and  It  was  the  opinion  of 
witnesses  that  he  met  his  death  on  tliat  day. 

There  was  testimony  of  defendant's  wbere- 
abouts  on  Sunday  and  Monday,  given  by  his 
mother  and  sister  and  brother  and  other  per- 
sons. No  one  saw  blin  in  tbe  vicinity  of  the 
Helnbold  place  on  Sunday  or  Monday.  The 
uncontradicted  testimony  was  that  he  was 
buntli^  cattle  with  his  brother  and  a  neigh- 
bor all  day  Monday;  that  he  remained  at 
home  on  Sunday  until  half  past  1  In  the  after- 
noon, when  be  and  bis  sister  and  brother  left 
home  on  horseback,  having  started  for  Mari- 
posa. About  half  past  2  they  parted  com- 
pany, defendant  going  towards  Whltlock,  In 
an  opposite  direction  trom  deceased's  cabin. 
DefMidant  was  next  seen  at  Whltlock ;  some 
of  the  witnesses  fixing  tbe  time  between  8 


Digitized  by 


G80 


83  PACIFIC 


RBPOBTBB. 


<CaL 


and  4  p.  m.  of  Sunday,  where  he  remained 
tmtll  evening,  and  reached  home  about  7 
p.  m.  that  day.  He  left  home  unarmed.  De- 
fendant asslated  at  the  burial  of  deceased, 
and  nothing  unusual  was  observed  In  his 
manner.  Several  witnesses  testified  that  the 
general  reputation  of  defendant  for  peace  and 
quietness  In  the  communltf  was  good.  About 
the  10th  of  June,  19(M,  defendant  went  to  San 
Francisco,  having  sold  some  or  all  of  bU 
cattle,  and  went  to  work  there.  In  Septem- 
ber, Deputy  Sheriff  Walters,  of  Mariposa 
county,  having  for  some  reason  suspected 
that  defendant  was  connected  with  the  death 
of  the  deceased,  went  to  San  Francisco  and, 
wltliout  difficulty,  found  defendant  and  made 
appointment  to  meet  him,  at  a  place  named, 
that  evening.  Defendant  met  him  and  was 
brought  Into  conversation  with  detective 
Thomas  Gibson,  who  made  an  appointment 
with  defendant  to  meet  him  next  morning  at 
the  Hall  of  Justice.  Sheriff  Walters  called 
for  him  the  next  morning  and  they  went  to 
the  Hall  of  Justice.  Gibson  testified  that  he 
took  bim  into  a  room  and  asked  him  some 
questions  about  his  family,  where  he  was 
stopping,  etc.  "Then  I  told  him  that  there 
was  a  deputy  sheriff  down  here  wanted  bim 
for  the  murder  of  a  man  by  the  name  of 
Dewey.  Now,  I  says,  'I  don't  want  you  to 
convict  yourself  with  your  own  words  from 
your  mouth,  but'  I  says,  'if  you  have  killed 
this  man  In  self-defense,  why'  I  says,  "you  can 
»  tell  me  about  it.  But,'  I  says,  'if  you  have  not, 
why  I  don't  wish  you  to  say  anyttiing  to  me 
In  regards  to  the  matter  at  all  unless  you 
would  see  your  attorney.'  So  then  he  stated 
that  he  had  had  some  words  with  this  man, 
and  this  man  came  at  him  with  a  hoe,  and  he 
shot  him  with  a  rifle.  So  I  didn't  question 
him  any  further."  Gibson  brought  him  back 
into  the  main  office,  and  defendant  repeated 
In  the  presence  of  CapL  Martin  and  the  dep- 
uty sheriff  what  he  had  told  Gibson.  None 
of  the  circumstances  attending  the  killing 
were  explained  or  called  out  at  this  time.  At 
the  trial,  defendant  testified  that  he  did  not 
kill  Dewey,  and  was  not  cross-examined  by  the 
district  attorney.  It  seems  to  us  that  there 
was  absolutely  no  evidence,  aside  from  this 
confession,  pointing  to  defendant's  guilt,  and 
there  was  no  evidence  establishing  the  corpus 
delicti. 

The  Judgment  and  order  are  reversed. 

We  concur:   BUCKLES,  J.;  UcLAUGH- 
LIN.  J. 


OOFTBT  V.  SUPERIOR  COURT  OF  SAO- 
EAMENTO  COUNTY  et  aL 

(Court  of  Aroeal,  Third  Pistrict,  Califonua. 
Dec.  13,  1000.) 

1.  Action  — Natube  and  Form  —  Civil  oe 
Cbiuinal  —  Accusations   Aoajnst  Offi- 

CKBS. 

A  proceedhig  under  Pen.  Code,  {  758,  pro- 
Tiding  that  an  accusation  against  a  municipal 
ofDcer  for  mivconduct  in  office  may  be  present- 


ed by  the  grand  Jury;  section  780,  requiring 
the  foreman  to  deliver  the  accusation  to  the 
district  attorney,  who  must  serve  a  copy  on 
accused,  together  with  a  notice  requiring  him 
to  appear  and  answer;  sections  7(&.  T(S,  au- 
thorizmg  the  accused  to  file  objections  or  an- 
swer; section  767,  giving  him  a  trial  by  jury  ; 
section  760,  requiring  the  court  on  bis  con- 
viction to  remove  him  from  office;  and  section 
770,  authoriziug  an  appeal  to  the  Supreme  Court 
— is  criminal  in  its  nature,  and  in  presenting 
the  accusation  the  grand  jury  acta  as  in  find- 
ing an  indictment 

2.  Indictment  — PiNniNQ  or  Gband  Jury — 

NUUBBB  CONCUBBINO  IN  CHABQB. 

Accusation  against  a  municipal  officer  au- 
thorized by  Pen.  Code,  S  758,  providing  that 
accusations  against  municipal  officers  for  mis- 
conduct may  be  presented  by  the  grand  jury, 
may  be  presented  by  12  members  of  the  jury, 
for  the  common  law  governs;  the  statute  be- 
ing silent  as  to  the  number  that  may  present 
the  aoeusation. 

Petition  for  writ  of  review  by  M.  Coffey 
against  the  superior  court  of  the  county  of 

Sacramento  and  another.   Writ  denied. 

J.  B.  Devine  and  Devlin  &  Devlin,  Cor 
petitioner.   A.  U.  Seymour,  Dlat  Atty^  for 

respondents. 

CHIPMAN,  P.  J.  It  appears  from  the 
petition  that  petitioner  is  chief  of  police  of 
the  city  of  Sacramento,  and  has  been  sucb 
officer  since  January  27,  1904,  and  that  his 
term  of  office  will  expire  January  27,  1906; 
that  the  grand  Jury  In  and  for  the  county  of 
Sacramento,  claiming  to  act  under  sections 
758  to  771,  both  inclusive,  of  the  Penal  Code, 
did  on  August  27,  1904,  "purport  to  present 
an  accusation  In  writing  against  the  said  pe- 
titioner for  alleged  willful  misconduct  In 
office  as  such  chief  of  police,"  the  alleged 
misconduct  being  willful  neglect  and  refusal 
to  prosecute  persons,  who,  with  bis  Icnowl- 
edge,  were  engaged  in  conducting  illegal 

games;  that  on  the  day  of  September, 

1905,  petitioner  duly  made  and  filed  in  the 
superior  court  of  said  county  written  ob- 
jections to  the  legal  sufficiency  of  the  said 
accusation,  alleging  as  grounds  therefor  that 
It  was  not'preseutcd  by  all  of  the  19.  members 
composing  said  grand  jury,  but  that  only  14 
members  thereof  "participated  in  the  hearing 
of  the  said  matter  before  the  said  grand  jury, 
and  in  the  presentation  and  filing  of  said 
document  purporting  to  be  an  accusation," 
and  therefore  the  said  court  "has  no  juris- 
diction of  the  defendant  or  of  the  subject- 
matter";  that  petitioner  on  September  10, 
1905,  presented  the  said  objections  to  said 
court,  and  moved  to  quash  and  set  aside 
said  accusation,  and  on  that  day  said  motion 
was  argued  and  submitted  and  was  taken  un- 
der advisement  by  hla  honor.  Judge  E.  C. 
Hart,  judge  of  said  court,  respondent  herein, 
and  said  motion  was,  on  November  25,  1005. 
denied.  The  district  attorney  Interposed  a 
general  demurrer  to  the  petition,  and  also 
demurred  on  the  ground  of  uncertainty.  It 
was  conceded  at  the  argument  that  the  pe- 
tition is  sufficient  to  present  the  principal 
qoestioD,  and  as  we  have  reached  the  ood> 
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duston  that  the  general  demurrer  must  be 
siistalued  we  will  not  consider  tbe  points 
made  on  the  special  demurrer. 

It  is  admitted  tbat  the  grand  Jury  was  duly 
impaneled  and  consisted  of  19  members,  the 
full  number  as  provided  by  law  (Code  Civ. 
Proc  I  102),  and  that  14  of  their  number 
participated  in  the  hearing  of  tbe  matter  and 
voted  in  favor  of  presenting  the  said  accusa- 
tion, the  remaining  number  presumably 
presoit  The  question  presented  and  argued 
before  us  was  this:  Can  a  less  number  than 
the  full  panel  of  the  grand  Jury  authorize 
the  presentation  of  an  accusation  under  the 
sections  of  the  Penal  Code  above  cited?  Sec- 
tion 758,  Pen.  Code,  Is  as  follows:  "An  ac- 
cusation In  writing  against  a  district,  county, 
township,  or  municipal  officer,  for  willful 
or  corrupt  misconduct  In  office,  may  be 
presented  by  the  grand  jury  of  the  county  for 
or  in  which  tbe  officer  accused  is  elected  or 
appointed."  Subsequent  sections  require  the 
foreman  of  the  grand  Juiy  to  deliver  the  ac- 
cusation to  the  district  attorney,  who  must 
serve  a  copy  on  tbe  accused  and  also  serve 
a  notice  requiring  him  to  appear  in  the  supe- 
rior court  and  answer  the  accusation.  Sec- 
tion 760.  The  accused  may  die  objections  or 
answer.  Sections  762,  763.  He  Is  given  a 
trial  by  Jury.  Section  767.  Upon  conviction 
the  court  must  pronounce  judgment  removing 
him  from  office.  Section  760.  The  accused 
may  appeal  to  the  Supreme  Court  from  the 
Judgment  Section  770.  Section  772  provides 
for  the  removal  of  certain  officers  upon  the 
accusation  In  writing  "of  any  person"  char- 
ging them  with  the  matters  mentioned  in  tbe 
section. 

Counsel  for  tbe  petitioner  contend:  That 
as  the  statute  provides  expressly  that  12 
members  of  the  grand  Jury  may  present  an 
indictment,  while  section  758  is  silent  as  to 
the  number  that  must  vote  for  tbe  accusation, 
any  less  than  the  entire  panel  cannot  present 
a  I^qI  accusation.  They  argue  that  the  pro- 
visions relating  to  accusations  are  distinct 
from  the  proceedings  relating  to  indictments 
and  presentments;  that  no  Just  Inference  can 
be  drawn  from  these  latter  that,  because  an 
Indictment  may  be  found  by  12  members  of 
the  grand  Jury,  a  like  number  may  present 
an  accusation.  On  the  contrary,  it  Is  claimed 
tbat  because  the  Legislature  has  in  tbe  one 
case  prescribed  the  number,  and  omitted  to 
do  so  In  tbe  other,  furnishes  strong  reason 
for  giving  section  758  tbe  construction  con- 
tended for;  and,  furthermore,  apart  from 
these  considerations,  that  when  tbe  Legisla- 
ture said  tbat  the  accusation  "may  be  pre- 
sented by  the  grand  jury"  It  meant  the  body 
In  Its  entirety,  and  tbat  tbe  general  rule  by 
which  a  majority  of  the  members  of  legisla- 
tive, administrative,  and  other  tike  bodies 
may  express  their  will  does  not  and  should 
not  apply  to  a  body  like  a  grand  Jury.  We 
agree  with  petitioner  that  the  proceedings 
under  sections  758  et  seq.  seem  to  be  complete 
In  tbemaelves,  as  far  as  th«y  go,  and  are 


separate  from  and  Independent  of  the  proceed- 
ings provided  In  the  Penal  Code  as  to  Indict- 
ments. But  that  tbey  are  criminal  in  their 
nature  cannot  be  doubted,  and  we  think  must 
be  regarded  as  pertaining  to  crimes  and 
offenses  against  the  state.  Speaking  more 
particularly  of  section  772,  the  court  in 
Thurston  v.  Clark,  107  CaL  285,  40  Pac  436, 
said:  "Tbe  proceeding  la  a  nondescript,  but 
resembles  somewhat  a  qui  tam  action.  But 
whatever  Its  garb  it  Is  In  body  and  spirit, 
In  Its  aim  and  object,  a  process  for  the  pun- 
ishment of  crime."  See  Wheeler  v.  Donnell, 
110  Cal.  655,  43  Pac.  1;  Pen.  Code,  8  15,  subdl 
4;  Id.  8  602.  In  presenting  tbe  accusation  the 
grand  Jury  acts  under  legislative  authority 
precisely  as  in  finding  an  Indictment,  the 
only  difference  being  tbat  tbe  law  Ib  silent 
In  the  former  case  as  to  the  number  that 
may  present  tbe  accusation.  It  seems  to  us 
that  the  statute  being  silent  we  may  look  to 
tbe  common  law  to  discover  what  number 
may  act  rather  than  adopt  a  construction 
of  section  758  which  would  violate  tbe  time- 
honored  rule  governing  grand  juries.  There 
never  has  been  a  time  since  the  grand  Jury 
was  instituted  In  England  when  12  might  not 
present  the  indictment  The  common  law  re- 
quired that  24  should  be  summoned  to  at- 
tend-on the  grand  Jury;  but  not  more  than 
23  were  sworn,  because  of  the  inconvenience 
which  might  arise  in  case  12,  who  were  suf- 
ficient to  find  a  true  bill,  were  opposed  by  the 
other  12,  who  should  be  against  finding. 
State  T.  Davis,  24  N.  O.  157,  cited  In  People 
V.  Roberts,  6  Cal.  214;  Anderson's  Law  Dic- 
tionary; State  V.  Miller,  S  Ala.  344;  State  v. 
Brainerd,  56  Vt  632,  48  Am.  Rep.  818;  State 
V.  Ostrander,  18  Iowa,  436;  4  Black.  Com. 
302;  17  Am.  &  Eng.  Ency.  of  Law.  p.  1290. 
In  nearly  all  of  tbe  states  of  tbe  Union  the 
Constitution  or  statute  prescribes  the  number 
that  shall  constitute  tbe  grand.  Jury,  as  well 
as  the  number  that  may  find  an  indictment, 
and  it  is  well  settled  that  In  such  cases  the 
common  law  Is  superseded.  In  the  state  of 
Vli^inla  tbe  law  provides  for  no  limitation. 
Tbe  precise  question  as  related  to  an  In- 
dictment arose  In  Commonwealth  v.  Sayers, 
35  Va.  T22.  Tbe  question  was,  can  less  than 
16  members  of  a  grand  jury  make  a  present- 
ment or  find  a  bill  of  Indictment  In  any  case} 
The  court  said:  "Our  act  of  Assembly  points 
out  the  mode  of  summoning  grand  juries, 
and  declares  that  the  24  grand  jurors,  or  any 
16  of  them,  shall  be  a  grand  Jury.  But  there 
Is  nothing  said  as  to  the  number  who  must 
coucur  In  finding  a  presentment  or  Indict- 
ment, and  the  same  reasoning  wbicb  goes  to 
prove  that  because  tbe  act  declares  tbat  24, 
or  any  16,  shall  be  a  grand  jury,  the  numtter 
of  16  should  concur  In  a  finding,  would  also 
establish  that  If  more  than  16  are  sworn,  they 
should  all  concur;  for  tbe  whole  number,  at 
last  form  tbe  grand  Jury.  In  2  Hale's  P.  O. 
161,  It  Is  stated  tbat  'If  there  be  13  or  more 
of  the  grand  Inquest,  a  presentment  by  less 
than  12  ought  not  to  be;  but  If  there  be  12 
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assenting,  though  some  of  the  rest  of  their 
ntiinber  dissent,  It  I0  a  good  presentment; 
(or  If  12  agree,  It  Is  not  necessary  tar  the 
rest  to  agree.' " 

It  is  not  to  be  presumed  that  onr  L^sla- 
tnre,  in  providing  that  12  may  find  an  Indict- 
ment for  the  graTest  felony  known  to  the  law, 
Intended,  by  falling  to  name  any  nnmber  who 
should  concar  in  finding  an  accusation,  involv- 
ing a  misdemeanor,  that  all  mnst  concnr.  If 
any  intention  on  the  question  can  be  sur- 
mised it  would  more  probably  be  that  the 
role  as  to  indictments  would  be  followed. 
Bnt  aside  from  all  presumed  intention  we 
think  the  common-law  rule  as  to  the  number 
who  may  act  In  such  a  case  should  be  applied. 
If  our  statute  were  entirely  silent  in  all  mat- 
ters of  presentment  for  crimes  by  the  grand 
Jury  as  to  the  number  who  must  vote 
tor  the  accusation.  It  Is  altogether  probable 
that  we  would  follow  the  rule  of  the  common 
law  as  laid  down  in  the  Virginia  case,  supra. 
Fixing  the  number  in  the  matter  of  indict- 
ments and  omitting  to  do  so  as  to  accusations 
should  not  give  rise  to  a  rule  at  variance 
with  the  common  law,  as  well  as  the  geni- 
ally accepted  rule  in  this  country.  In  sup- 
port of  their  contention  that  when  the  Code 
speaks  of  '^e  grand  jury"  it  means  the  en- 
tlre  body,  connsei  for  petitioner  cite  cases  I 
holding  that  where  the  statute  fixes  the  > 
number  composing  the  grand  Jury  a  less  num- 
ber Is  not  a  grand  Jury.  That  Is,  If  the  law 
requires  IB  qualified  persons  (as  was  the 
case  In  Doyle  v.  State,  17  Ohio,  222)  to  com- 
pose the  grand  Jury  and  one  or  more  of  those 
sworn  are  disqualified,  it  would  not  be  a 
legal  grand  jury,  and  no  valid  indictment 
conM  be  found  by  them.  These  cases  do  not 
bold,  where  the  grand  Jury  is  once  legally 
Impaneled,  that  less  than  the  full  number 
may  not  find  an  Indictment  If  the  statute 
provides  that  a  less  number  may  do  so ;  nor 
do  Utey  decide  that  all  mnst  vote  to  present 
the  Indictment  where  the  law  la  allent  ai  to 
the  nnmber  who  must  do  so. 

Counsel  cite,  among  other  cases,  Rain^  t. 
State,  19  Tex.  App.  479.  The  Texas  Gonsti- 
tntifHi  provides  that  "grand  and  petit  juries 
in  the  district  courts  shall  be  composed  of 
twelve  men;  but  nine  members  of  a  grand 
Jury  shall  be  a  quorum  to  transact  business 
aod  present  bills."  The  grand  jury  was 
fbrmed  of  18  qualified  members,  but  it  was 
held  an  lU^l  body  because  not  formed  In 
compliance  with  the  Constitution.  Substan- 
tially the  same  view  was  taken  In  People  v. 
Thuiaton,  6  Cal.  89;  but  wtaUe  section  192, 
Code  of  Civil  Procedure,  declares  that  "a 
grand  Jury  Is  a  body  of  men,  nineteen  In 
number,  returned  In  pursuance  of  law."  in 
People  T.  Simmons,  liB  Cal.  1,  00  Pac.  8M, 
it  was  said:  "If  any  12  concnr  an  Indict- 
ment may  be  found,  though  the  remainder  of 
the  Jury  vote  against  it"  whldi  would  be 
squally  true  If  the  remainder  did  not  vote 
at  alL  The  cases  dted  by  petitioner  do  not 
"nnoort  his  cmtention.  They  hold  that  the 


grand  Jury  must  be  formed  In  accordance 
with  the  Constitution  or  statute  creating  It 
and  that  it  would  not  be  a  legal  grand  Jury 
unless  so  formed.  But  as  to  the  number  that 
shall  be  required  to  make  an  accusation  pro- 
vision is  sometimes  made  in  the  law  ai^ 
Bometlmesnot.  No  case  has  been  cited,  and  we 
have  found  none,  holding  that  all  the  mem- 
bers of  the  grand  Jury  must  concur  before  an 
Indictment  can  be  found  where  the  grand 
Jury  was  composed  of  more  than  32  and  the 
law  was  silent  as  to  the  number  necessary  to 
make  the  accusation. 

There  Is  a  further  reason  which  Is  urged  in 
support  of  the  accusation.  Section  7,  sobd. 
17,  of  the  Penal  Code  reads :  "Words  giving 
a  Joint  authority  to  three  or  more  public 
officers  or  other  persons,  are  construed  as- 
glvlng  such  authority  to  a  majority  of  them, 
unless  It  be  otherwise  expressed  In  the  act 
giving  the  authority."  See,  also.  Civ.  Code, 
(  12,  and  Code  Civ.  Proc.  S  IS.  See  People  v. 
Hecht,  106  Cal.  621,  38  Pac.  941,  27  L.  B. 
203,  45  Am.  St  Rep.  96.  It  Is  the  rule  gener- 
ally that  a  private  trust  or  agency  must  be 
executed  by  all,  as  In  the  case  of  arbitrators 
chosen  to  settle  a  private  controversy,  but 
Mr.  Mechem  also  says,  in  his  work  on  Public 
Offices  and  Offlcerg,  {  572 :  "Where,  however, 
a  trust  or  agency  Is  created  by  law,  or  Is  pub- 
lic in  its  nature  and  requires  the  exercise  of 
dellberatl<m,  discretion,  or  judgment,  whether 
it  be  Judicial  or  quasi  judicial  in  its  character, 
the  rule  Is  otherwise,  and  while  all  of  the 
trustees,  agents,  or  officers,  exc^  where  the 
law  makes  a  less  number  a  quorum,  must  be 
present  to  deliberate  or,  what  Is  the  nme 
thing,  must  be  dnly  notified  and  have  an  op- 
portunity to  be  present,  yet,  except  where  the 
law  clearly  requires  the  Joint  action  of  them 
all,  it  is  well  settled  that  a  majority  of  them, 
where  the  number  is  such  as  to  admit  of  a 
majority,  if  present,  may  act  and  that  their 
act  will  be  deemed  the  act  of  the  body." 

The  Siqnreme  Court  by  the  Constitution  of 
1849  was  composed  of  a  chief  Justice  and  two 
assodate  Jnatices,  and  It  was  provided  that 
any  two  Bhonld  constitute  a  quorum;  bnt 
there  was  no  provtfdon  as  to  the  nnmba  nec- 
essary to  pionoonce  a  judgment,  as  was  d<me 
by  the  amendmoits  of  1662,  when  the  num- 
ber was  Increased  to  flva^  and  the  Ctm- 
stitntlon  of  18TO.  Two  jostlcea,  however, 
pronounced  Judgments,  beAng  a  majority  of 
the  thre&  See  discussions  of  the  power  of 
the  court  1^  a  majority  to  pronounce  Judg- 
ments In  certain  mattws  in  Bstate  of  Jessupt 
81  Cal.  at  page  469,  22  Pac.  at  page  1028,  6 
L.  R.  A.  604  There  have  be«i  many  boards 
and  commissions  created  by  statute  whose 
fnnctiona  were  Judidtal  or  quasi  Judi^aL 
These  bodies  have  uniformly  acted  through 
the  vote  of  a  majority.  The  board  of  rail- 
road  commissioners  is  a  notable  example. 
The  Constitution  created  the  board  to  be 
composed  of  three  members.  Its  powers  are 
Jndidal  as  well  as  administrative  and  «ecn< 
ttw9.  A  majority  has  many  times,  In  most 
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Important  mattera,  such  as  determlnlnsr 
rates  to  be  charged  for  freight  and  the  like, 
expreseed  the  will  of  the  board.  While  this 
Tlew  of  the  law  wonld  seem  to  safely  lead  na 
to  the  conclusion  that  a  majwity  of  the  grand 
Jnry  may  present  an  accusation  under  the 
provisions  of  "P&l  Code,  S  768  et  seq.,  and 
hmce  the  presait  accosaticMi  was  legally  pre- 
sented,  we  prefer  to  place  onr  decision  on  the 
ground  first  above  stated,  sod  that  upon  the 
concurrence  of  12  or  more  of  the  grand  jury 
legally  formed  a  valid  aocnsatlon  may  be 
presented. 
The  writ  Is  denied. 

We  concur:  UcUlVGBJJN^  J.;  BUO- 
KLB8,  J. 


HEALT  et  al.  v.  SMITH  et  aL 
(Sopreme  Goart  of  Wyomhig.   Jan.  6,  1906.) 

1.  PXIBIJO  LANDa-^ASTITBAaK. 

Plaintiffs,  who  bad  been  accustomed  to 
grase  their  cattle  upon  their  home  range,  con- 
dsting  largely  of  pnbllc  lands,  were  not  en- 
titled to  an  injonction  restraining  defendants 
from  driving  their  sheep  upon  SQch  land& 

[Bd.  Note. — For  cases  in  point,  see  ToL  41, 
Cent  Dig.  Pnbllc  Landa,  | 

2.  Ahueals— UiiiifOLoaEn  Lands— Tbbspass. 

One  has  no  right  to  drive  hla  aheep  upon 
the  private  lands  of  another,  although  they 
are  uDlnctosed  and  may  contain  the  only  avail- 
able water  supply  In  the  neighborhood. 

[Ed.  Note. — ^For  cases  in  point,  see  Ti^  2, 
Cent.  Dig.  Anhnals,  fft  827,  832.] 

3.  iRJUNOnOIf  —  FbIVATK  liAHDS  —  DlPAS- 
TUBAOB  BT  AlIDfALS. 

In  an  action  for  an  injunction  to  restrain 
defendants  from  driving  their  sheep  upon  pri* 
Tate  lands  of  plaintiffs,  it  appeared  that  defend- 
ants had  threatened  to  drive  tbeir  sheep  upon 
the  range  in  which  snch  lands  lay,  that  the 
lands  contained  the  only  available  water  supply 
upon  the  range,  and  that  after  the  commence- 
ment of  the  action,  and  notwithstanding  a 
temporary  reatrainii^  order,  several  herds  of 
defendants'  sheep  were  pastured  upon  the  lands 
of  plaintiff.  It  also  appeared  that  there  waa 
only  a  aingle  trespass,  without  any  threats  of 
continuance,  and  without  any  showing  of  pei^ 
manent  Injury,  and  that  ahortly  afterwards  the 
aheep  left  the  ranges  Seld,  that  there  waa  no 
ground  for  the  iasuance  of  an  injunction. 

4.  Sams— MiBToiNDEB  or  FumTim. 

Where  several  persons  each  owned  lands 
and  each  jwrmitted  the  stock  of  the  others  to 
feed  and  water  at  will  uptm  his  lands,  but  there 
was  nothing  to  show  a  joint  possession  of  any 
indlTldual  tract  of  land,  and  nothing  to  prevent 
any  one  owner  from  exercising  ezcinsiTe  control 
over  his  premises.  In  a  salt  by  them  to  restrain 
defendants  from  pasturing  their  sheep  upon 
the  lands  In  question,  tibw*  was  a  misjoinder 
of  plaintlA. 

Error  to  District  Conr^  Bberidan  Countri 
Joseph  L.  Stotts,  Judge. 

Action  by  Frank  Smith  and  others  against 
Patrick  Bealy,  Sr.,  and  others.  Judgment 
for  plalntlfll^  and  defendants  tfflng  error. 
Reversed. 

IL  B.  Lonabaugh,  for  plaintiffs  In  error. 
W.  8.  Metz,  H.  B.  Camplln,  Spoicer  Smith* 
Jos^b  U  Stotti,  and  8.  T.  Coin,  tot  de> 
taidantB  In  auror. 


POTTER,  O.  J.  The  defendants  in  error, 
13  in  numt)er.  Joined  as  plaintiffs  In  bring- 
ing this  suit  against  the  present  plaintiffs  in 
error  and  several  other  parties  as  defoid- 
ants  to  oijoin  alleged  threatened  trespasses 
with  sheep  upon  lands  alleged  to  constitute, 
and  for  many  years  to  have  constituted,  the 
common  or  Joint  range  and  grazing  or  pas- 
ture gronnd  for  the  cattle  and  horses  own- 
ed by  the  several  plaintiffs.  As  described 
In  the  original  petition,  the  lands  constitut- 
ing such  range  consists  of  nine  entire  town- 
ships, according  to  the  United  States  survey, 
viz.,  townships  46,  46,  47,  and  48  of  ranges 
74  and  76,  and  township  44  in  range  76,  and 
several  tracts,  varying  in  area  from  40  acres 
to  a  section,  scattered  here  and  there  through 
a  numba  of  other  adjoining  or  neighboring 
townships  east,  south,  and  west  of  said  nine 
townships,  which  last-mentioned  tracts  are, 
respectively,  either  owned  or  held  under  leaw 
by  one  or  the  other  of  the  plaintiffs.  Bnt  ac- 
cording to  the  second  amended  petition,  up- 
on which  the  cause  was  tried,  the  range  com- 
prises all  the  lands  In  every  township  men- 
tioned in  the  petition;  thus  inclndlng  a  ter- 
ritory embracing  twenty  or  more  townablps. 
In  nearly  every  township  within  snch  ter- 
ritory tbore  are  a  few  scattering  tracts  of 
land  held  by  private  ownership,  and  belong- 
ing to  one  or  the  oiber  of  the  Individual  plain* 
tiffs,  but  no  tract  so  held  Is  owned  by  the 
plaintiffs  or  any  number  of  them  Jointly. 
All  the  remaining  lands,  and  they  very  large- 
ly predominate,  are  vacant  onapproprlated 
public  lands  of  the  United  States.  A  few 
instances  will  serve  to  Illustrate  the  propor- 
tion between  the  public  and  private  lands 
and  their  comparative  situation.  In  town- 
ship 48,  range  76,  the  only  private  lands  are 
school  sections  16  and  88^  and  40  acres  In 
section  22.  In  the  township  adjoining  on  the 
east,  school  sections  16  and  36,  and  160  acres 
in  section  23,  are  the  only  lands  held  by 
any  sort  of  private  ownership,  while  In 
the  next  eastern  township  the  private  lands 
are  confined  to  section  86.  In  township  47, 
range  76,  there  are  no  private  landa  In  the 
adjoining  township  on  the  south,  viz.,  46, 
range  75,  the  private  lands  are  section  16, 
40  acres  In  section  6,  120  acres  in  section  7, 
the  S.  %  of  section  19,  and  the  N.  W.  %  of 
section  29.  In  the  other  townships,  with 
perhaps  two  exceptions,  the  proportion  of 
public  lands  Is  even  greater.  In  one  town- 
ship, viz.,  46,  range  72,  the  private  lands 
probably  amount  to  three  sections,  mostly 
located  in  the  two  southern  tiers  of  sections. 
All  the  landa  in  the  entire  territory  referred 
to,  public  and  private,  are  open  and  unln- 
cl<»ed,  and  none  of  than  appear  to  bave  been 
cnltlvated  The  plaintiffs  below  are  several- 
ly, not  Jointly,  owners  of  horses  and  cattle^ 
and  they  are,  and  have  been  for  many  years, 
severally  engaged  In  the  live  stock  business, 
raising,  feeding,  grazing,  and  disposing  of 
live  stock  In  Weston  county,  wfao^ln  the 
lands  aforesaid  are  situated,  and  are  tax- 
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payers  in  sucb  coanty.  The  cattle  and 
horses  of  the  several  plaintiffs  run  at  large, 
and  It  is  alleged  in  the  petition  that  the 
plaintiffs  are,  and  for  years  have  been.  In 
possession  of  all  the  lands  aforesaid,  In- 
cluding the  government  lands,  and  are  the 
owners  and  In  possession  of  all  the  springs, 
streams,  and  waters  thereon,  and  that  the 
same  are  in  actual  use  by  the  plaintiffs  In 
the  grazing,  feeding,  and  watering  of  their 
cattle  and  horses,  and  that  the  only  means 
for  the  subsistence  of  such  animals  from  the 
commencement  of  the  suit,  November  24, 
1902,  unUl  the  spring  of  1903,  are  the  grasses 
and  herbage  upon  said  lands  and  the  waters 
th^^on.  It  Is  alleged  In  the  petition  that 
the  defendants,  and  each  of  them,  are  pos- 
sessed of  large  bands  of  sheep,  and  at  the 
time  of  the  commencement  of  the  suit  were 
in  close  proximity  to  the  lands  aforesaid,  and 
had  declared  their  Intention  of  going  upon 
said  lands,  and  to  usurp  the  same  to  their 
own  exclusive  nse,  and  to  graze  and  feed 
their  sheep  upon  the  herbage  and  grasses 
growing  on  said  lands,  and  to  water  their 
sheep  from  the  waters  thereon,  and  had 
threatened,  and  were  proceeding  to  carry 
the  threat  into  execution,  to  enter  upon  said 
lands  and  waters  for  the  purposes  afore- 
said, without  the  consent  of  plaintiffs,  and 
In  violation  of  their  rights.  It  was  alleged, 
and  evidence  was  Introduced  to  establish  It 
as  a  fact,  that  the  effect  of  taking  several 
large  bands  of  sheep  upon  the  lands  describ* 
ed,  or  upon  any  range,  would  be  to  take  the 
same  into  the  exclnslve  possession  of  the 
sheep  owners,  for  the  reason  that  the  habits 
of  sheep  in  grazing  and  traveling  are  such 
that  cattle  and  horses  cannot  remain  or 
graze  upon  the  same  range,  or  in  the  same 
immediate  locality,  and  that  sheep  trod  out 
the  grass  roots,  eat  the  grass  close  to  the 
ground,  and  that  as  they  are  closely  herded 
In  bands,  approximately  2,500  or  3,000  head, 
attended  by  herders  and  dogs,  cattle  and 
horses  are  necessarily  compelled  to  aban- 
don any  range  upon  which  sheep  are  so 
brought  It  was  therefore  alleged  that  the 
effect  of  the  threatened  acts  of  the  several 
defendants  would  be  to  destroy  the  grasses 
upon  the  range,  deprive  the  plaintiffs  of  the 
necessary  means  of  subsistence  for  their 
cattle  for  the  then  ensuing  winter,  and  the 
exercise  by  defendants  of  exclusive  posses- 
sion of  the  said  range.  It  was  also  alleged 
that  the  defendants  had  ample  range  and 
pasture  facilities  and  water  for  their  sheep 
In  ranges  76  and  77,  west  of  the  lands  in 
controversy,  which  range  had  been  formerly 
occupied  by  plaintiffs,  but  had  been  abandon- 
ed by  them  to  the  defendants,  and  that  the 
use  of  the  prraent  range  of  plaintiffs  was 
not  necessary  for  the  care  <ar  sustenance  of 
the  sheep  of  the  defendants. 

The  original  petition  did  not  specify  the 
particular  ownership  of  the  private  lands, 
but  in  the  amended  petition  those  facts  are 
set  out  by  stating  the  name  of  the  owner  of 


each  tract  of  private  land :  and,  from  such  al- 
legations, which  were  admitted  on  the  trial 
to  be  true,  It  appears  that  five  only  of  the 
plaintiffs  own  or  have  any  title  to  any  land 
within  tlie  territory  composing  the  range 
aforesaid,  and  that  the  majority  of  the  lands 
held  In  private  ownership  are  owned  by  one 
of  the  plaintiffs,  viz.,  George  A.  Keellne,  and 
he  owns  one  or  more  tracts  in  nearly  every 
township.  Hence  It  appears  that  the  various 
tracts  owned  by  him  are  widely  separated; 
some  of  them  being  in  the  neighborhood  of 
30  miles  apart.  Spencer  K.  Smith,  also  one 
of  the  plaintiffs,  owns,  or  has  a  legal  estate 
In,  a  single  tract,  viz.,  section  16  In  township 
4S,  range  74.  Frank  Smith,  another  plain- 
tiff, owns  or  has  leased  the  two  school  sec- 
tions in  township  44,  range  75,  40  acres  in 
section  13,  and  120  acres  In  section  22,  in  the 
same  township.  The  firm  of  Oeorge  A.  Kee- 
llne &  Son,  who  are  also  plaintiffs,  own.  or 
have  a  legal  estate  In,  a  few  tracts  In  three 
or  four  townships,  not  exceeding  a  section  in 
acreage  in  either  township;  and  each  one  of 
their  separate  tracts  Is  located  several  miles 
from  the  others,  there  being  at  least  10  to  15 
miles  between  some  of  them.  Oscar  Keellne 
is  alleged  to  be  the  owner  of  a  40-acre  tract 
on  the  extreme  western  edge  of  the  region  Id 
question,  80  acres  in  the  extreme  southeastern 
part,  and  a  si^Ie  40-acre  tract  in  one  of  the 
nine  townships  aforesaid.  None  of  the  other 
plaintiffs,  two  of  whom  are  corporations,  cue 
a  partnership,  and  the  others  private  Individ- 
uals, are  alleged  or  shown  to  own,  or  to  have 
title  to,  any  land  in  the  described  territory. 
In  the  amended  petition,  however,  In  connec- 
tion with  the  all^ation  that  one  of  the  plain- 
tiffs, naming  him,  ovras  a  tract  particularly 
described,  it  is  alleged  that  such  owner,  and 
certain  of  the  plaintiffs,  naming  them,  are 
and  were  at  all  times  mentioned  In  the  pe- 
tition tn  the  possession  and  entitled  to  the 
possession  of  the  same.  The  effect  of  such 
allegations  is  that,  though  a  single  plaintiff 
Is  the  owner  of  the  tract  described,  the 
others,  who  are  named,  are  jointly  with  him 
In  possession  and  entitled  to  the  possession, 
thereof.  But  some  of  the  plaintiffs,  at  least 
three  In  most  Instances,  are  omitted  from 
those  allegations,  and  there  Is  therefore  no 
allegation  that  ail  of  the  plaintiffs  are  even 
jointly  In  possession  or  entitled  to  the  pos- 
session of  any  tract  of  private  land.  The  ob- 
ject of  the  suit  however,  waa  evidently  not 
80  much  to  enjoin  an  Invasion  of  the  private 
lands  by  the  sheep  of  the  several  defendants, 
as  to  prevent  such  sheep  from  being  brought 
upon  any  of  the  lands  public  or  private  with- 
in the  described  territory.  The  allegations 
as  to  private  ownership  of  scattering  unln- 
closed  tracts  would  seem  to  have  been  in- 
serted by  the  pleader  upon  the  theory  that 
they  would  more  clearly  show  the  right  of 
plaintiffs  to  the  range;  the  watering  places 
for  live  stock  being  located  upon  such  pri- 
vate lands.  No  distinctive  threats  or  antic- 
ipated Injuries  are  alleged  la  respect  to  th» 
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private  lands.  In  setting  forth  the  acts 
threatened  by  defendants,  the  public  ard  pri- 
vate lands  are  not  distinguished,  except  so 
far,  perhaps,  as  the  defendants  ore  charged 
with  an  Intention  or  threat  to  water  tbeir 
sheep  from  tbe  water  belonging  to  the  plaln- 
tltts.  The  injury  which  It  Is  alleged  the 
plaintiffs  will  suffer,  if  the  threatened  acts 
of  defendants  be  carried  Into  execution.  Is  the 
deprivation  of  their  usual  and  customary 
range  for  the  grazlns  of  their  cattle  and 
horses. 

TTpon  the  filing  of  the  petition,  a  temporary 
restraining  order  was  Issued  by  the  district 
court  commissioner,  In  the  absence  of  tbe 
Judge  from  Weston  comity,  where  tbe  suit 
was  Instituted.  With  some  Immaterial  modi- 
fications, that  order  continued  in  force  imtll 
the  trial  of  tbe  cause  and  final  Judgment  In 
1904  In  tbe  district  court  In  Sheridan  county, 
to  which  county  the  cause  had  been  trans- 
ferred for  trial.  During  the  trial  tbe  cause 
was  dismissed  on  motion  as  against  some  of 
tbe  defendants,  and  the  Judgment  rendered 
In  tbe  cause  which  is  here  complained  of  was 
rendered  against  tbe  present  plaintiffs  In 
error  only,  viz.,  Patrick  Healy,  Sr.,  Adam 
Patterson,  and  Patrick  Healy,  Jr.,  partners 
as  Sealy,  Patterson  ft  Healy.  The  judgment 
made  p^etual  the  temporary  restraining 
order,  forever  enjoining  the  above-named 
parties,  plaintiffs  in  error  here,  from  in  any 
manner  trespassing,  or  driving,  pasturing,  or 
feeding  their  bands  of  she^  over  or  upon  tbe 
private  lands  In  the  joint  use  and  occnpancy 
of  tbe  plaintiffs  set  forth  in  tbe  petition,  from 
in  any  mannw  using  or  polluting  tbe  waters 
upon  >nch  lands,  and  from  In  any  manner 
molestlngb  disturbing,  or  driving  with  dogs, 
oe  In  any  way  Interfering  with,  the  herds  of 
borsef  and  cattle  belonging  to  plaintiffs  while 
ranging  uprai  tlie  public  governmoit  lands 
In  tbe  Tidntty  of  said  private  lands  or  else- 
where upon  the  public  domain,  and  jndepment 
was  also  givai  against  the  plaintiffs  In  error 
for  costs.  It  will  be  observed  that  tbe  judg- 
ment ignores  the  question  of  trespessing  or 
grazing  upon  tlie  public  lands.  Though  as 
to  sncb  lands  tbore  is  no  eipress  dissolution 
ot  tbe  temporary  retraining  order,  the  In- 
junction la  confined  to  tbe  lands  beld  by  pri- 
vate ownership,  so  far  as  trespassing  upon 
lands  Is  concerned,  and  a  dissolution  as  to 
tbe  public  lands  was  probably  intended  and 
Is  doubtless  to  be  Implied.  The  findings, 
however,  are  not  entirely  silent  as  to  public 
lands.  The  court  stated  Its  conclusions  of 
tect  and  law  separately.  It  found  that  the 
plaintiffs  were  and  had  been  in  tbe  Joint  use 
and  occupancy  ct  the  private  lands  set  out 
In  the  second  ammded  petition;  that  tbey 
were  Jointly  using  and  occupying  tbe  govern- 
ment lands  adjoining  and  In  the  vicinity  of 
said  private  lands  in  the  feeding,  grazing, 
ranging,  and  management  of  their  horses 
and  cattle ;  that  said  private  and  public  lands 
constituted  tbe  home  range  of  the  plaintiffs 
for  their  cattle  and  horses;  that  tbe  grass 
growing  tb»eon  wu  necessary  for  tbe  sus- 


tenance and  maintenance  of  the  horses  and 
cattle  during  the  winter  of  1902  and  1903, 
and  has  continued  to  be  necessary  for  that 
purpose ;  that  tbe  defendants,  at  the  time  of 
the  commencement  of  the  suit,  were  owners 
of  large  bands  of  sheep  lu  the  vicinity  of 
such  lands,  and.  If  said  sheep  were  allowed 
to  pasture  upon  the  private  lands  and  tbe 
home  range  on  the  public  domain,  such  use 
would  destroy  the  pasturage  of  both  the  pub- 
lic and  private  lands,  and  render  the  same 
\  worthless  for  the  use  of  plaintiffs  during  the 
i  winter  aforesaid,  and  that  Irreparable  in- 
I  Jury  would  result  to  plaintiffs,  and  each  of 
'  them,  by  such  destruction  of  tbe  grass  and 
\  herbage  on  the  private  lands  In  their  Joint 
:  use  and  occupancy.    It  was  further  found 
that  the  particular  defendants,  who  are  plain- 
tiffs In  error  here,  were  threatening  and  were 
about  to  drive  and  pasture  their  sheep  upon 
tbe  private  lands,  at  the  commencement  of 
this  suit,  and  that,  after  tbe  commencement 
[  of  the  suit,  they  did  so  drive  and  pasture 
their  sheep  upon  the  private  lands.  In  the 
Joint  use  and  occupancy  of  the  plaintiffs,  and 
threatened  to  continue  and  repeat  such  tres- 
passes.  The  court  also  found  that  said  de- 
fendants disturbed  and  molested,  and  unlaw- 
fully drove  with  dogs,  the  horses  and  cattle 
of  plaintiffs  while  ranging  on  the  public 
I  lauds  and  said  home  range,  and  that  tbey 
!  will  continue  to  do  so  unless  restrained  by 
j  the  order  of  tbe  court,  and  that  there  was 
!  ample  feed  elsewhere  than  upon  the  said 
I  range  of  tbe  plalntllb  for  tbe  sheep  of  de- 
fendants. 

I     Upon  the  findings  of  fact  thus  briefiy  out- 
lined, the  court  announced  as  conclusions 
of  law  (1)  that  the  temporary  restraining 
order  was  properly  granted,  and  should  be 
made  perpetual,  forever  restraining  these 
plaintiffs  In  error  from  trespassing  with  their 
bands  of  sheep  and  otherwise  over  or  upon 
tbe  private  lands,  and  from  the  use  and 
pollution  of  tbe  waters  thereon;  (2)  that  tbey 
should  be  restrained  from  molesting,  dis- 
turbing, or  driving  with  dogs  tbe  cattle  and 
horses  In  tbe  joint  control  and  management 
of  the  plaintiffs  while  ranging  upon  the 
public  lands  described  in  the  petition;  (3) 
that  the  plaintiffs  have  no  speedy  or  ade- 
quate remedy  at  law,  and  that  Injunction  Is 
j  their  proper  remedy.   Though  the  temporary 
j  restraining  order  was  held  to  have  been 
j  properly  granted,  It  was  made  perpetual 
as  to  the  private  lands  only,  which  con- 
'  stltuted  a  very  small  fraction  of  the  area 
i  embraced  In  tbe  temporary  order.    If  that 
]  order  had  Indeed  been  rightfully  granted, 
and  there  was  any  ground  for  Its  continu- 
ance, there  would  seem  to  be  no  apparent  rea- 
son for  confining  Its  future  application.  Had 
tbe  court  found  that  It  bad  been  properly 
granted  as  to  the  private  lands,  but  wrong- 
fully as  to  the  public  lands,  the  findings 
would  we  think  be  more  consistent,  or  at 
least  better  understood.   From  tbe  fact  that 
'  tbe  court  found  that  injury  would  bs  suf- 


Digilized  by 


686 


83  PAOIFIC 


BBPORTBB. 


(Wyo. 


fered  b7  tbe  plaintiffs  In  conseqaenco  of  the  i 
pasturing  of  defendants'  sheep  on  the  public  j 
land,  that  the  defendants  had  ample  pasture 
age  elsewhere,  without  Invading  the  range  of 
platntifCs,  and  that  the  temporary  order,  which 
embraced  the  entire  range,  public,  as  well  as 
private,  lands,  had  been  rightfully  granted. 
It  seems  apparent  that  some  effect  was  ac- 
corded the  allegations  and  proofs  as  to  the 
rimge  Inclusive  of  public  lands,  and  it  Is 
not  Improper  to  be  assumed  that  the  allega- 
tions and  proofs  respecting  the  range  and 
the  public  domain  therein,  In  some  measure 
at  least,  Induced  the  final  judgment  perpetu- 
ating the  injunction  In  part  Otherwise,  the 
finding  concerning  the  public  lands.  In  the 
absence  of  a  stated  conclusion  respecting 
tbem,  Is  totally  unexplained.  The  court 
may  have  recognized  a  want  of  equity  in 
the  case  as  to  the  public  lands.  If  so,  a 
finding  to  that  effect  would  bare  been  ap- 
propriate, and  the  injunction  should  have 
been  dissolved  as  to  those  lands.  But,  upon 
the  face  of  the  findings,  the  theory  is  war- 
ranted, we  think,  that  the  threats  and  acts 
respecting  the  public  lands,  or  the  range  as 
an  entirety,  were  in  some  d^ee  at  least 
deemed  to  support  the  Judgment  that  was 
entered. 

But  upon  a  careftd  consideration  of  the 
record,  we  are  clearly  of  the  opinion  that 
the  judgment  cannot  be  sustained  In  any 
particular.  It  Is  manifest  that  since  the  Judg- 
m«it  the  theory  of  the  case  from  the  stand- 
point of  tbe  plaintiffs  has  greatly  changed 
since  the  trial.  Up  to  the  time  of  trial,  and 
during  the  trial,  the  plaintiffs  were  Insist- 
ing upon  their  right  to  the  range  public 
lands,  as  welt  as  private  lands,  to  tbe  ex- 
clusion of  the  defendants.  Much  of  the  tes- 
timony Introduced  on  behalf  of  the  plaintifTs 
Is  to  be  understood  upon  no  other  theory. 
The  private  lands  were  adverted  to  in  the 
testimony  only  Incidentally,  and  no  tract 
held  in  private  ownership,  with  a  single 
notable  exception,  was  referred  to  by  de- 
scription or  identified  by  any  witness.  And 
though  it  Is  now  contended  by  counsel  for 
plaintiffs  below  that  tbe  Injunction  oi^ht 
to  be  sustained  as  to  private  lands,  because 
tbe  defendants  have  no  right  to  trespass 
tbereon.  and  it  Is  conceded  that  the  plain- 
tiffs have  no  exclusive  right  to  the  public 
lands.  It  is  nevertheless  argued,  and  we  are 
at  liberty  to  assume  some  purpose  In  the 
argument  that  equity  ought  to  enjoin  one 
stock  growor,  who  has  plenty  of  feed  on  his 
ovm  range,  from  going  upon  and  depasturing 
the  range  occupied  by  another,  though  such 
range  consists  of  public  lands.  But  that 
argument  ignores  tbe  elementary  principle 
that  equity  will  not  lend  tbe  aid  of  its  in- 
junctive power  to  enforce  mere  moral  obli- 
gations. High,  Inj.  I  20;  Letts  v.  Kessler,  64 
Ohio  St  78,  42  N.  B.  765,  40  L.  R.  A.  177.  No 
case  has  been  dted  holding  that  one  stock 
grower  may  enjoin  another  from  grazing  or 
pasturing  hU  Ut«  Bto<ft  upon  tbe  public 


1  domain.  We  believe  that  wboiever  the  qnes- 
I  tiou  has  been  presented,  the  right  to  an  In- 
junction for  such  a  purpose  has  been  denied. 
McGinnls  v.  Friedman  (Idaho)  17  Pac.  63S; 
Buford  V.  Houtz,  183  U.  8.  820,  10  Sup.  Ot 
306,  83  L.  Ed.  618;  s.  c,  B  Utah,  SOI.  18 
Fac  633;  Martin  et  al.  t.  Platte  Valley 
Sheep  Co.,  12  Wyo.  432,  76  Pac.  571,  78  Pac. 
1008.  In  McGinnls  v.  Friedman,  supra,  tbe 
suit  was  very  similar  to  the  one  at  bar. 
It  was  brought  to  enjoin  the  pasturing  of 
she^  upon  public  lands  which  had  been 
used  by  tbe  plaintiffs  as  a  cattie  range.  Tbe 
Injunction  was  denied.  The  court  said:  "Tbe 
appellants  in  this  case  do  not  pretend  to 
connect  themselves  with  the  land  by  color 
of  title,  or  to  hold  the  same  under  any  pos- 
sessory claim  or  right  with  a  view  of  Al- 
tering the  same  under  any  of  the  general 
laws  of  the  United  States.  Hence  we  are 
unable  to  see  that  they  have  shown  in 
themselves  any  clear  l^al  or  equitable  right 
to  the  pastures  grown  upon  the  said  lands.** 
The  claim  was  made  there,  as  here,  that  the 
plaintiffs  had  a  right  by  virtue  of  their 
former  exclusive  possession.  But  the  learn- 
ed court  very  pertinently  remarked  that  a 
court  of  equity  should  not  Interfere  to  en- 
force such  a  claim  by  Injunction,  In  view 
of  the  act  of  Congress  forbidding  the  as- 
sertion of  a  right  to  tbe  exclusive  use  and 
occupancy  of  any  part  of  the  public  lands 
without  claim,  color  of  title  made  or  ac- 
quired In  good  faith,  with  a  view  to  entry 
under  the  land  laws. 

The  settlers  upon  the  public  domain  in  the 
territory  embraced  within  the  public  land 
states  customarily,  without  hindrance  or  ob- 
jection on  the  part  of  the  government  enjoyed 
the  vacant  public  lands  as  public  commons  for 
the  free  pasturing  of  domestic  animals,  ^hlch, 
according  to  their  custom,  were  allowed  to 
run  at  large.  In  consequence  of  such  custom, 
and  the  unlnclosed  condition  of  tbe  country 
In  the  early  days  of  Its  settiement  the 
common-law  rule  that  required  a  man  to  con- 
fine his  cattie  or  else  respond  in  damages  for 
their  trespasses  upon  the  unlnclosed  premises 
of  bis  neighbors  was  held  not  to  prevail.  On 
the  contrary,  the  doctrine  was  established 
that  actionable  trespass  was  not  committed 
by  cattie  lawfully  running  at  large  wander- 
ing upon  and  depasturing  unlnclosed  lands 
even  of  a  private  owner.  State  v.  Johnson, 
7  Wyo.  512,  64  Pac.  502.  But  an  owner  is  not 
permitted  under  that  doctrine  to  willfully 
and  knowingly  drive  his  cattie  or  other  live 
stock  upon  the  premises  of  another,  though 
tb^  be  unlnclosed,  against  the  consent  of  the 
owner  of  the  premises.  Oosfrlff  v.  Miller,  10 
Wyo.  190,  68  Paa  206,  98  Am.  St  Hep.  977. 
The  custom  of  making  free  uae  of  the  public 
lands  for  the  purposes  aforesaid,  whidi  bad 
Its  inception  in  the  region  whwe  arable  lands 
were  plentiful,  culminated  In  tbe  use,  unre- 
stricted save  as  to  capacity,  of  tbe  vast  areas 
of  unpeopled  and  unlnclosed  public  lands  on 
the  arid  prairies  and  mountain  lantea  of  the 
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west  Cor  tbe  raldng  of  great  berds  of  cattle, 
bones,  and  abeep.  without  otber  means  of 
sustenance  than  that  obtained  by  grazing  up- 
on the  native  grasses  and  herbage.  And  In 
this  section  of  the  country,  largely  depending 
upon  the  free  grazing  of  tbe  pnbUc  domain, 
stock  growing  became  a  ^gantlc  Industry. 
Tbe  goTemment  made  no  attempt  to  intei^ 
fere  wltb  this  nse  of  tbe  public  domain,  wo 
long  as  It  remained  open  to  everyone  seeing 
to  «ijoy  the  privilege,  and  not  until  a  com- 
paratively recent  period  did  Gongress  or  any 
department  of  the  government  make  any  ex- 
press provision  <a  declaration  upon  the  sub- 
ject Havli%  for  80  loog  a  time  acquiesced 
In  tbe  use  aforesaid  of  Its  unappropriated 
and  unreserved  lands,  It  became  understood 
that  It  impliedly  licensed  such  use^  and  tbe 
existence  ot  such  an  Implied  license  wu 
Jndlclally  announced  by  the  Supreme  Court 
of  tbe  United  States  In  tbe  case  ot  Buford 
V.  Houtz.  supra.  Under  that  license  the  pub- 
lic lands  were  and  are  free  to  everyone  wbo 
may  se^  to  use  them  for  grazing  or  pasturing 
live  stock,  BO  long  as  they  are  unappropriated 
and  mot  expressly  reserved  or  set  apart  for 
other  public  purposes. 

No  doubt,  Induced  by  the  Idea  of  self-prck 
tectlon,  and  even  more  lautoble  sentiments, 
there  existed  in  the  range  country  among 
neighboring  stock  growers  a  sort  of  moral 
recognition  of  a  prior  and  bettOT  right  in  tbe 
first  occupants  of  any  range,  at  least  If  tbe 
same  was  stocked  to  its  fair  capacl^.  tbougb 
the  moral  obligation  supposed  to  rest  upon 
one  owner  of  live  stock  not  to  turn  bis  cattle 
or  other  Btods.  upon  bis  neighbor's  range  did 
not  prevent  the  territory  of  a  prior  occupant 
from  being  more  or  less  frequently  Invaded, 
if  not  by  fbrmer  nelgbbors,  then  by  strangers 
or  newcomers,  and  the  more  frequent  disputes 
tbat  have  arisen  in  recent  years,  usually  In 
consequoice  of  ttae  taking  of  she^  into 
what  bad  theretofore  been  regarded  or  claim- 
ed as  strictly  cattle  territory,  have  attracted 
tbe  attention  of  the  government,  so  tbat  now 
the  question  of  suitable  governmental  control 
of  the  use  of  the  public  grusing  lands  is  being 
agitated.  But  tbe  government  was  never  a 
party  to  any  arrangement,  tadt  or  otherwise, 
between  sto(&  growers  In  the  matter  of 
range  rights,  at  tbe  occupation  ot  tbe  public 
lands,  and  at  no  time  has  it  recognized  the 
right  or  claim  of  any  person,  or  a  limited 
number  of  persons,  to  tbe  exclusive  use 
of  the  unappropriated  and  open  public  lands 
for  grazing  or  otber  purposes,  on  account 
of  prior  occupation  or  otherwise.  So  far 
as  tbe  government  Is  concerned,  the  the- 
ory at  all  times  prevailed  tbat  the  var 
cant  public  lands  were  public  commons, 
free  to  tbe  use  of  all  dtlzens  allk&  Wltb  tbe 
incoming  of  a  constantly  bicreasing  number 
of  settlers,  and  tbe  rapid  pusing  into  private 
control,  by  entry  under  the  land  laws,  of  the 
available  lands  al<mg  the  natural  strums,  as 
veil  as  tbe  gradual  overstocking  of  tbe  range 
In  some  localities,  and  the  mcroacfaments  tqr 


sheep  owners  wltiti  sheep  In  tbe  diai^  ot 
herders  In  others,  men  here  and  there  began 
to  claim  and  exerdse  exclusive  nmtrol  over 
the  lands  embraced  within  their  customary 
ranges,  and  endeavored  to  prevent  others 
from  gracing  thereon.  TUB  assumed  control 
was,  in  numerous  cases,  indicated  by  sur- 
rounding the  range  or  a  part  ot  It  with  a 
fence.  Sucb  abuses  of  the  privilege  of  graz- 
ing upon  tbe  public  lands  were  soon  brought 
to  the  knowledge  of  the  officers  of  the  Lend 
Department  and  other  government  officials, 
and  doubtless  caused  tbe  first  irfBclal  declara- 
tions on  the  subject  The  Commlnloner  of 
tbe  General  Land  Office,  In  his  annual  report 
for  1882,  said :  "Tbe  unimpeded  progress  ot 
settlement  will  in  due  time  bring  the  whole 
of  the  tOTrIt(n7  of  the  United  Stetes  within 
tbe  compass  of  private  ownership.  Mean- 
while tbe  unappropriated  public  lands  suit- 
able for  grazing  herUa  ot  cattle  should  be 
equally  free  to  the  enterprise  ot  all  dtlzens, 
unonbarrassed  by  attempto  at  exclusive  oc- 
cupation." And  be  reonnmended  tike  «iact- 
ment  of  a  statute  Imposii^  penalties  tor  tbe 
unlawful  Indosnre  of  public  lands,  and  pre- 
venting by  force  or  Intimidation  1^1  settle- 
ment and  entry.  And,  on  April  B,  1883,  the 
Commissioner,  In  a  circular  letter  to  registers, 
and  receivers  of  land  offices  and  special 
agrats,  said:  "The  fendng  of  large  bodies 
of  public  lands  beyond  that  allowed  by  law 
is  111^1,  and  against  tiie  right  ot  othees 
who  desire  to  settle  or  graze  their  cattle  on 
the  inclosed  tracts.  Until  settlement  is  made, 
there  la  no  objection  to  grazing  cattle  or 
cutting  hay  on  government  land,  provided  tbe 
lands  are  left  open  to  all  alike."  And  tbe 
Commissltmer's  annual  report  for  that  year 
again  called  attention  to  ttae  necessity  for 
national  legislaticm  to  prevent  the  unla^fiol 
exclusive  occupation  of  tbe  public  ^maln. 
One  of  tbe  earliest  deddons.  If  not,  Indeed, 
the  first,  respecting  the  rlgbt  of  the  govern- 
ment to  enjoin  the  maintenance  of  fences  un- 
lawfully Inclosing  parts  of  the  public  domain, 
was  delivered  by  Judge  Sener,  then  Chief 
Justice  of  Wyoming  Territory,  while  presld- 
ing  In  tbe  district  court  of  Laramte  county 
in  1883,  In  the  bearing  of  the  case  of  United 
Stetes  V.  Swan  et  al.  Among  other  things, 
the  learned  Judge  said.  In  explaining  the  re- 
sult of  the  Inclosure  there  complained  of; 
"But  it  18  an  Inclosure  of  that  which  belongs 
to  or  ought  to  be  left  free  to  the  public,  so 
tbat  all  ttae  public  may  go  thereon  until  some 
one  lawfully  seggr^tes  it  and  makes  it 
bla  own."  In  that  case  it  was  held  that  In- 
junction would  lie  at  the  suit  of  tbe  govern- 
ment to  restrain  tbe  maintenance  of  the  un- 
lawful Inclosure.  Finally,  by  an  act  of  Feb- 
ruary 25, 1885,  Congress  expressly  prohibited 
the  Inclwsing  of  public  laud  by  any  one  witbr 
out  claim  or  color  of  title,  made  or  acquired 
in  good  faith  wltb  a  view  to  entry  tiiereof  at 
tbe  proper  land  office  under  the  general  land 
laws  of  the  United  Stetes,  and  also  protalblted 
the  assertion  of  a  right  to  the  exdusive  nse 
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«  and  occupancy  of  any  part  of  the  public  landa 
without  claim,  color  of  title,  or  asserted 
right  as  above  specified  as  to  inclo&nre.  And 
penalties  were  provided  to  be  Imposed  npon 
those  violating  the  provisions  of  the  act  23 
Stat  321,  e.  149,  6  Fed.  Stat  Ann,  533-536 
[2  U.  S.  Comp.  St  1901,  p.  1524]. 

The  second  amended  petition  averred 
threats  and  a  purpose  oo  the  part  of  the 
defendants  to  go  upon  the  range  tn  question 
and  usurp  the  same  to  their  exclusive  use, 
and  to  drive  the  cattle  and  horses  of  the 
plaintiffs  therefrom.  But  those  allegations 
are  not  at  all  sustained  by  the  evidence. 
There  is  absolutely  no  evidence  of  any  act 
or  threatened  act  on  the  part  of  the  de- 
fendants. In  respect  to  the  public  lands,  than 
that  of  taking  their  several  bands  of  sheep 
npon  such  lands  in  the  usual  manner  of  herd- 
ing sheep  and  allowing  them  to  graze  there. 
There  Is  some  testimony  to  the  efTect  that 
cattle  will  not  voluntarily  remain  upon  the 
same  range  with  sheep,  and  that  after  the 
plaintiffs  In  error  here  had  taken  their  sheep 
upon  a  part  of  the  range,  subsequent  to  the 
commencement  of  the  suit  the  cattle  of  plain- 
tiffs moved  to  other  neighboring  lands,  though 
that  was  more  particularly  the  result  as  we 
understand,  of  the  fact  that  the  sheep  so 
taken  on  the  land  completely  depastured  tliat 
part  of  it  covered  by  their  grazing.  There 
Is  also  t^tlmouy  showing  that  sheep  herd- 
ers and  their  dogs  often  drive  cattle  away 
from  the  immediate  vicinity  in  which  the 
sheep  under  their  charge  are  feeding.  But 
there  is  an  entire  absence  of  teetlmony  to 
show  that  the  defendants,  their  agents  or 
employes,  either  with  or  without  dogs,  drove 
or  threatened  to  drive  the  cattle  or  horses 
of  plaintiffs  or  others  from  the  range  in  con- 
troversy, or  any  part  thereof,  or  molested 
them  In  any  manner  or  attempted  or  threat- 
ened to  do  BO.  The  finding  on  that  point  Is 
not  supported  by  the  evidence.  It  cannot 
be  held,  we  think,  that  by  merely  grazing  a 
herd  or  herds  of  sheep,  under  the  charge  of 
a  herder  or  herders,  npon  vacant  public 
lands,  the  owner  usurps  the  exclusive  use 
or  possession  thereof,  in  the  sense  at  least 
In  which  exclusive  use  or  possession  of  the 
public  domain  is  declared  or  held  unlawful 
or  opposed  to  public  policy.  In  the  absence 
of  statutory  provision,  or  other  govermental 
regulation  to  that  efTect  there  is  no  authori- 
ty for  confining  the  privilege  of  grazing  up- 
on the  public  lands  to  animals  running  at 
large,  and  denying  that  privilege  to  sheep 
under  the  control  of  herders.  Upon  any 
theory  of  the  case,  therefore,  no  ground  Is 
presented  for  equitable  Interference  as  to 
the  use  of  the  public  lands  by  defendants, 
conceding  that  threats  of  driving  or  actual 
driving  of  another's  cattle  from  the  public 
range,  or  unlawfully  molesting  them,  would 
furnish  ground  for  Injunction.  The  several 
tracts  of  private  land.  It  will  be  remembered, 
are  so  widely  separated  that  sheep  or  other 
live  stock  In  charge  of  herders  may  easily 


be  grazed  upon  the  .public  lands  without 
crossing  or  touching  the  land  of  any  pri- 
vate owner.  The  fact  that  nearly  the  entire 
available  water  supply  for  the  watering  of 
stock  was  situated  upon  the  private  lands 
certainly  constitutes  no  ground  for  requiring 
the  defendants  or  other  sheep  or  live  stock 
owners  to  keep  off  the  vacant  public  landa 
In  the  territory  In  question.  It  Is  not  to 
be  presumed  that  the  defendants  would 
trespass  npon  the  private  lands  as  a  neces- 
sary consequence  or  incident  of  enjoying 
the  privily  of  grazing  the  public  lands.  At 
any  rate,  the  possibility  of  such  trespass  fur* 
nlshes  no  proper  ground  for  restraining  the 
use  of  the  public  lands.  Though  the  defend- 
ants In  error  are  not  entitled  to  exclude  the 
plaintiffs  In  error  from  the  public  lands,  nor 
to  enjoin  the  grazing  of  their  sheep  thereon, 
the  latter  have  no  right  to  willfully  and 
knowingly  direct  or  drive  their  sheep  upon 
the  private  lands,  although  they  are  unln- 
closed,  and  may  contain  the  only  available 
or  most  convenient  water  supply  In  a  particu- 
lar neighborhood.  The  rule  that  actionable 
trespass  is  not  committed  when  domestic 
animals  which  are  lawfully  permitted  to  run 
at  large  go  upon  and  depasture  unlnclosed 
premises  of  a  private  owner  does  not  obtain 
In  the  case  of  live  stock  under  the  control 
of  a  herder,  or  whose  movements  are  direct- 
ed by  the  owner  or  others.  The  owner  of 
unlnclosed  lands  is  presumed  to  know  that 
certain  kinds  of  live  stock  are  allowed  by 
law  and  custom  to  run  at  lai^e,  and  that 
such  animals  will  likely  wander  npon  his 
ground,  and  he  Is  therefore  held  to  assume 
the  risks  of  such  trespasses  by  the  act  of 
leaving  his  premises  open  and  unprotected  by 
a  lawful  fence.  But  one  may  not  avoid  lia- 
bility for  willfully  driving  cattle  or  sheep 
upon  the  premises  of  another,  though  un- 
lnclosed, knowing  the  same  to  belong  to  a 
private  owner;  and  especlaliy  is  that  true 
when  it  Is  known  that  the  landowner  bas 
forbidden  such  acts.  Cosfrlff  v.  Miller,  10 
Wyo.  190,  68  Pac.  206.  98  Am.  St  Rep.  977. 

In  view  of  the  rule  appertaining  to  animals 
roaming  at  large  In  a  lawful  manner,  equity 
will  not  enjoin  their  owner  or  owners  from 
allowing  them  to -trespass  upon  or  depasture 
unlnclosed  premises.  Martin  v.  Platte  Val- 
ley Sheep  Co.,  12  Wyo.  432,  76  Pac.  571,  78 
Pac.  1093.  But  there  can  be  no  doubt  that 
In  proper  cases,  where  the  other  necessary 
elements  of  equity  jurisdiction  are  present 
Injunction  will  lie  to  restrain  a  live  stock 
owner  from  willfully  and  knowingly  driving 
or  turning  his  stock  upon  the  unlnclosed 
premises  of  a  private  owner.  In  such  cases, 
however,  as  in  all  other  cases  where  injunc- 
tive relief  Is  sought,  It  is  necessary  to  show 
a  reasonable  probability  of  the  commission 
of  the  wrongful  act  aud  a  well-grounded  ap- 
prehension of  resulting  Injury.  Injunction 
is  a  strong  and  powerful  remedy.  For  its 
violation  parties  may  be  punished  oa  for 
contempt  upon  summary  proceedinsa.  It 
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should  not,  therefore,  be  granted  merely  to 
protect  a  right  where  no  actual  or  threaten- 
ed violation  of  that  right  ap[)ears.  Mr.  High 
says:  "Nor  will  a  court  of  equity  lend  Its 
aid  by  Injunction  for  the  enforcement  of 
right  or  the  prevention  of  wrong  In  the  ab- 
stract, and  unconnected  with  any  injury  or 
damage  to  the  person  seeking  relief."  High 
on  Inj.  <3d  Ed.)  $  1.  And,  again:  "An  in- 
junction, being  the  strong  arm  of  equity, 
should  never  be  granted,  except  In  a  clear 
case  of  irreparable  Injury,  and  with  a  full 
conviction  on  the  part  of  the  court  of  Its 
argent  necessity.  To  Justify  the  court  In 
granting  the  relief,  it  must  be  reasonably 
satisfied  that  there  Is  an  actual  Intention  on 
the  part  of  defendant  to  do  the  act  which 
It  is  sought  to  enjoin,  or  that  there  is  proba- 
ble ground  for  believing  that,  unless  the 
relief  is  granted,  the  act  will  be  done.  And 
It  is  not  a  sufficient  ground  for  interfering 
that,  if  there  be  no  such  intention  on  the 
part  of  defendant,  the  injunction  can  do  no 
harm.  Nor  will  the  court  Interfere  when  the 
evidence  shows  that  there  Is  no  probability 
of  defendant  doing  the  act  which  It  is  sought 
to  restrain."  Id.  8  22.  Mr.  Pomeroy,  In  the 
late  edition  of  his  work  on  Equity  Jurisdic- 
tion, states  the  doctrine  with  special  reference 
to  trespass,  as  follows :  "In  the  subject  of 
trespass,  as  elsewhere,  the  main  function  of 
an  injunction  Is  to  preserve  property  from 
future  injury.  Courts  will  not,  however, 
enjoin  ^gainst  a  mere  speculative  or  possible 
Injury.  Instead,  a  reasonable  probability  of 
the  injury  resulting  must  be  shown.  Hence, 
if  defendant  has  neither  done  nor  threatened 
any  wrongful  acta,  and  denies  bis  Intention 
to  do  the  acts  against  which  an  Injunction 
is  sought,  it  will  be  refused.  On  the  other 
hand.  If  plaintiff  shows  that  defendant  has 
threatened  to  do  acts  of  the  kind  which  equi- 
ty enjoins,  that  Is  enough  to  rest  his  case 
upon."  6  Fomeroy's  Eq.  Jur.  8  501.  It  Is 
hardly  necessary,  therefore,  to  suggest  that 
the  solitary  facts  that  plaintiff  owns  a  tract 
of  unlnclosed  land,  and  the  defendant  a 
herd,  or  It  may  be  herds,  of  sheep,  which 
might  possibly  be  driven  upon  plaintiffs  land, 
are  not  enough  to  Justify  the  Interposition 
of  equity  through  its  "strong  arm"  to  prevent 
such  possible  trespass.  If  that  ground  should 
be  held  sufficient,  then  every  landowner 
might  apply  for  an  injunction  to  restrain 
every  sto<*  grower  In  his  more  or  less  ex- 
tensive neighborhood  from  willfully  turning 
hlB  stock  upon  the  former's  unlnclosed  land, 
tbongh  there  may  have  been  no  acts  of  the 
kind  either  committed  or  threatened. 

It  appears  by  the  evidence  In  this  case 
that  the  plaintiffs  in  error  own  lands  on 
Powder  river,  a  stream  running  in  a  norther- 
ly direction,  about  8  or  10  miles  west  of  the 
western  boundary  of  the  alleged  range  of  the 
plaintiffs;  that  the  open  range  on  the  west 
side  of  said  river  has  been  used  by  the  plain- 
tiffs In  error  and  other  sheep  owners  for  the 
pupoM  of  crazing  tbdr  herds;  and  that  the 


plaintiffs  in  error  at  least  bad  also  for  a 
year  or  more  enjoyed  as  grazing  grounds  the 
lands  east  of  the  river  embraced  within 
ranges  77  and  76,  in  the  locality  in  question. 
It  will  be  remembered  that  the  petition  al- 
leged that  the  open  country  in  those  ranges 
had  been  abandoned  to  the  defendants  by  the 
plaintiffs.  It  also  appears  by  the  evidence, 
the  same  being  admitted  by  one  or  more  of 
the  witnesses  for  plaintiffs  below,  that  these 
plaintiffs  in  error  In  1001,  apparently  without 
objection,  drove  and  grazed  their  sheep  upon 
a  part  of  the  range  claimed  by  the  defend- 
ants in  error,  presumably  the  public  lands, 
there  being  no  statement  or  showing  to  the 
effect  that  they  had  at  any  time  prior  to  the 
commencement  of  the  suit  gone  upon  any  of 
the  tiacts  owned  by  either  of  the  plaintiffs. 
The  evidence  discloses  that  immediately  be- 
fore the  commencement  of  this  suit  the  plain- 
tiffs in  error,  and  the  other  defendants,  were 
grazing  their  several  bands  of  sheep  on  the 
east  side  of  Powder  river,  and  gradually 
working  in  the  direction  of  the  territory 
described  in  the  petition,  and  that  they  had 
severally  declared  a  purpose  of  going  into 
that  territory  for  the  purpose  of  grazing 
their  sheep  upon  the  lands  therein  located. 
Nothing  but  the  most  general  declarations  of 
an  intention  to  take  their  sheep  into  the  ter- 
ritory or  on  the  range  aforesaid  were  shown. 
And  those  declarations  were  qualified  as  to 
time;  the  statements  being  that  the  sheep 
would  be  taken  Into  the  territory  in  ques- 
tion as  soon  as  snow  fell.  No  defendant 
was  shown  to  have  uttered  any  threat  at  any 
time  to  depasture  or  enter  upon  any  private  ^ 
ground.  It  appears  that  upon  nearly  all 
the  tracts  of  private  lands  signs  had  been 
posted  forbidding  trespass  thereon,  though, 
owli^  to  the  roiling  character  of  the  country, 
the  sign  on  a  particular  tract  might  not  be 
visible  from  every  part  thereof;  and,  further, 
that  it  was  a  matter  of  common  knowledge 
In  the  neighborhood  that  the  watering  facili- 
ties within  the  territory  aforesaid  were  locat- 
ed on  private  lands.  Moreover,  one  of  tbe 
plaintiffs  In  error  testified  that  he  knew  tbe 
location  of  the  private  tracts,  and  had  in- 
structed bis  employes  not  to  go  upon  them. 
To  construe  the  declared  Intention  of  tbe  de- 
fendants of  going  upon  the  range,  which  con- 
sisted BO  largely  of  public  lands,  as  a  threat 
to  depasture  or  trespass  upon  the  private 
lands,  is  unreasonable.  In  this  case  we  have 
a  scope  of  country  covering  20  townships, 
with  but  occasional  and  widely  separated 
sections  containing  private  land;  and  the 
latter  is  designated  by  signs,  and  many  of 
them  are  well  known  because  containing  water 
holes  or  other  facilities  for  watering  stock. 
We  are  of  the  opinion  that  a  statement  of 
an  Intention  to  go  Into  that  country  with 
sheep  for  grazing  purposes  cannot  be  constru- 
ed as  a  threat  to  wrongfully  take  the  sheep 
upon  any  part  of  the  private  lands.  It  is  not 
to  be  presumed  that  the  defendants  Intended 
to  commit  a  wroi^.   Having  a  rl^t  to  go  up- 
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on  the  greater  part  of  fhe  range,  their  ex- 
pressed Intention  to  go  there  must  be  taken  as 
referring  to  such  parts  of  the  territory  as 
it  would  be  lawful  for  tbem  to  occDpy.  Up- 
on the  basis  of  previous  threats,  therefore^ 
the  evidence  Is  clearly  Insufficient  to  jostlfy 
an  Injunction  rcetralnlng  the  plaintiffs  in  er- 
ror from  trespassing  upon  the  private  lands. 
And  this  is  especially  tme  from  the  fact  that 
the  threats  wer^  to  go  on  the  range  after 
snow  fell;  the  idea  evidently  being  that  the 
snow  would  rendra  other  waterii^  fiidllties 
unnecessary. 

But  It  appears  that  the  plaintiffs  In  error, 
notwithstanding  the  temporary  restraining 
order,  did  In  fact,  atta:  the  commencement  of 
the  suit,  and  some  time  In  January,  1903, 
take  several  bands  or  herds  of  their  sheep, 
each  herd  containing  2,600  to  3,000  bead. 
Into  a  jiart  of  the  territory  in  question,  and 
grazed  them  there  for  a  pwiod  of  six  weeks 
at  least,  and  that  in  March  of  the  same 
year  they  took  said  sbe^  out  of  that  terrl* 
tory,  and,  though  the  case  was  tried  in  1004* 
tbwe  Is  nothing  In  the  evidence  to  show  that 
they  returned  to  any  part  of  that  range,  or 
threatened  to  return.  During  the  period  that 
they  were  on  the  range,  they  grazed  in  a  dis- 
trict about  12  or  14  miles  n<nth  and  south, 
and  10  or  11  miles  east  and  west,  in  town- 
ships 46, 47,  and  48  In  ranges  74  and  76;  the 
said  six  townships  being  located  In  the  northr 
western  part  of  the  plaintiffs'  all^^  range. 
It  does  not  appear  that  they  invaded  any 
oth«  part  of  the  territory,  which  consisted,  as 
above  stated,  of  20  townships  at  least  In 
grazing  their  sheep,  a  herd  would  be  kept 
in  one  locality  while  the  pasturage  was  sut- 
fldent,  and  then  moved  along.  Hence,  so 
far  as  the  evidence  discloses,  no  tract  of 
land  was  entered  more  than  once,  though  a 
herd  may  have  been  kept  thereon  several 
days.  While  there  are  some  general  state- 
ments in  the  testimony  of  two  or  three  wit- 
nesses to  the  effect  that  the  plaintiffs  in  er^ 
ror,  on  the  occasion  aforesaid,  depastured  tiie 
private  lands  wltliln  the  district  above  moi- 
tloned,  we  think  the  evidence  insufficient  to 
show  that  more  than  two  of  the  private 
tracts  were  altered  upon.  Witnesses  testi- 
fy to  seeing  a  herd  of  sheep  belonging  to 
plaintiffs  in  error,  while  under  the  control  of 
a  herder,  upon  section  86  in  township  46, 
range  74,  upon  which  tract  there  was  no 
warning  sign  to  Indicate  its  private  owner- 
ship, and  the  sheep  remained  some  days  upon 
that  section,  and  then  were  moved  away. 
Another  witness  testified  that  he  saw  a 
herd  of  sheep  upon  another  school  section, 
but  he  was  not  asked  to  locate  it,  and  did  not 
do  so.  If  the  sheep  had  gone  upon  or  de- 
pastured other  tracts  of  private  land,  we 
think  it  could  have  been  shown  by  testimony 
more  satisfactory  than  the  general  state- 
ments found  to  the  testimony.  But  let  it  be 
L-onceded  that  the  private  lands  embraced  In 
tbe  district  grazed  over  were  depastured 
by  the  8heia>  of  plalntim  in  error.   It  would 


then  appear  fliat  but  a  single  trevass  was 
committed  upon  such  lands,  without  any 
threat  of  continuance,  and  without  any  show- 
ing of  permanent  Injury.  On  the  contrary. 
It  is  established  that  the  plaintiffs  In  wror 
thereupon  left  the  range,  and  presumably  did 
not  return.  Fnrthor  than  that,  the  private 
lands  within  the  particular  district  so  grazed 
over  constitute  but  a  fraction  of  all  tbe 
private  lands;  and  there  Is  no  showing  that 
plalntifb  In  error  went  upon  any  of  tbe 
other  lands  or  threatened  to  do  so.  It  does  not 
appear  that  after  the  commencement  of  tbe 
suit,  or  at  any  other  time,  th^  were  within 
several  miles  of  many  of  the  tracte  of  private 
land,  nor  upon  any  tract  of  some  of  tbe  In- 
dividual owners.  For  Instance^  the  evidence 
does  not  show  that  the  she^  of  plalutUfs  in 
error  were  within  tbe  township  embracing 
the  lands  of  Frank  Bmltii,  one  of  the  plain- 
tiffs below.  There  is  no  allegation  or  show- 
ing of  insolvency  on  the  part  of  plaintiffB  In 
error.  Again,  it  appears  that  the  latter  own 
cattle  which  run  at  large  Vffon  the  range 
In  question,  and  there  is  no  reason  apparent 
for  requiring  them  to  prevent  such  cattle 
from  straying  upon  the  untoclosed  grounds  of 
private  owners,  which  we  think  the  Judgment 
attempto  to  do.  Upon  the  facto  aforesaid 
we  fail  to  perceive  any  sound  reason  for  the 
perpetual  lnjuncti<ni  even  as  to  the  lands 
held  by  private  ownoshlp.  Within  the  well- 
settled  principles  of  equity  Jurisdiction  in 
restratolng  trespass  to  realty  It  seems  to  ns 
that  the  showing  made  is  clearly  Inadequate. 

There  exists,  however,  another,  and.  If 
possible,  more  vltol,  objection  to  the  Judgment 
to  respect  to  the  ^vate  lands ;  and  that  la 
the  misjoinder  of  the  plaintiffs  below.  Had 
there  been  a  good  cause  of  action  on  the  the- 
ory of  the  petition  to  restrato  the  defendants 
from  entering  upon  the  open  range  Jointly  oc- 
cupied by  the  plaintiffs,  Irrespective  of  the 
ownoshlp  of  tbe  lands,  It  seems  probable 
that  the  Joinder  of  the  plaintiffs  might  have 
been  held  prop«.  But,  when  the  relief 
sought  Is  confined  to  the  sevoral  widely  sep- 
arated tracts  of  land  owned,  respectively,  by 
one  or  other  of  a  few  only  of  the  plaintiffs, 
the  case  tokes  on  quite  a  different  aa[>ect. 
We  are  aware  that  the  mie  allowing  numw- 
ous  separate  claimants  to  Join  in  equity 
against  a  single  defendant,  or  a  single  plain- 
tiff to  sue  several  defendants,  Is  broad  and 
liberal.  But  there  must  be  some  sort  of  com- 
munity of  Interest  In  something.  Mr.  Fom- 
eroy  says  that  the  weight  of  antbority  Is 
overwhelming  permitting  the  exercise  of  Ju- 
risdiction in  such  cases,  not  ooly  where  there 
Is  a  common  title,  or  community  of  rigbt  or 
Interest  In  the  subject-matter  among  the  Indi- 
viduals Joined,  but  where,  without  such  com- 
mon title,  or  community  of  right  or  Interest 
In  the  subject-matter,  there  Is  a  community 
of  Interest  among  them  in  the  questions  of 
law  and  fact  Involved  In  the  general  contro- 
versy, or  in  the  kind  and  form  of  relief  de- 
manded and  obtatoed  by  or  against  each  iiidl- 
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▼Jdnal  member  of  tbe  nomerous  body.  And, 
though  generally  In  the  cases  bo  holding  the 
community  of  Interent  in  the  questions  at  Is- 
sue and  tn  the  kind  of  relief  sought  has  origl- 
nsted  from  the  fact  that  the  separate  claims 
of  all  the  individuals  composing  the  body 
Joined  arose  by  means  of  the  same  unauthorl- 
zed,  unlawful,  or  Illegal  act  or  proceeding, 
tbe  learned  anthor  asserts  that  even  that  ex- 
ternal feature  of  unity  has  not  always  exist- 
ed, and  Is  not  deemed  essential.  Pomeroy's 
Eq.  Jur.  (3d  Ed.)  fl  268.  It  Is  unnecessary  for 
us  to  decide  whether  the  plaintiffs  could  have 
properly  Joined  to  restrain  trespasses  by  the 
same  defendant  upon  different  widely  sep- 
arated prnnlsee  owned  by  them,  respectlTely, 
within  a  more  or  less  definite  territory. 
Here  flre  only  of  the  plaintiffs  are  alleged  or 
Bbown  to  own  any  land,  and  though  there  Is 
an  endeaTor  In  the  petition  to  show  cause  for 
tbe  single  suit  as  to  the  private  pn^er^  by 
alk^ng  that  certain  of  the  plalntUGs  together 
with  the  owner  are  Jointly  In  possession,  at 
least  tbree  of  the  plaintiffs  are  not  connected 
with  those  auctions.  The  evidence  how- 
ever, falte,  In  our  opinion,  to  (bow  the  J<dnt 
poaseeslon  allied.  It  anpears  that  such  al- 
legations are  based  solely  upon  the  fact  that 
die  TarloQB  Individual  plalntUCi  allow  their 
separately  owned  cattle  and  horses  to  nm 
at  large  and  range  upon  and  over  the  same 
tUTltory,  that  such  uiimols  are  roonded  np 
together,  ai^  that  tbe  respective  ownws  of 
private  lands  <m  fbe  range  pwmlt  the  stock 
<^  tba  other  plalntlfb  to  feed  and  water  at 
will  upon  their  tmlndosed  premises.  And  It 
may  be  ttiat  there  is  an  arrangement  of  snne 
Gharactor  In  reference  to  ttie  last  mentioned 
matter,  but  tbe  evidence  as  to  such  an  ar- 
rangemmt  la  most  grararal  and  quite  nnsatls- 
foctory;  tme  witness  merely  reqpondlng  in 
fb»  afllrmatlve  when  asked  if  there  was  on 
arrangement  to  that  vBeet  Those  facts  do 
not  in  our  (q^Inlon  show  a  J<tfnt  possessUm  by 
tbe  plaintiffs  of  ai^  Individual  tract  of  land 
owned  by  some  one  of  tbe  plalntUb.  We  ob* 
serve  nothing  tn  the  evidence  t2iat  would  pre- 
vent any  private  owna-from  fencing  in  or 
otherwise  exerdsli^  exclusive  otmtrol  of  bis 
own  premises  at  any  time  If  he  should  choose 
to  do  so.  We  do  not  think  any  othw  plain- 
tiff could  legally  call  him  to  account  tor  such 
action  upon  any  fact  disclosed  by  the  testi- 
mony in  this  case.  We  are  not  convinced 
that  the  mere  fact  that  a  landowner  allows 
his  premises  to  remain  open  and  accessible 
to  cattle  roaming  at  large,  while  offers 
no  objection  to  the  cattle  of  his  neighbors 
going  thereon  to  graze,  or  perhaps  tacitly  ac- 
quiesces in  such  trespass,  has  tbe  l^al  effect 
to  place  tbe  owner  or  owners  of  the  roving 
cattle  in  Joint  possession  of  the  premises 
with  tbe  owner.  Tbe  land  of  at  least  two  of 
the  five  private  owners  was  not  trespassed 
upon,  nor  were  there  any  tbreate  of  trespass 
thereon.  It  Is  not  perceived  how  tbey  are  in- 
terested in  a  community  sense  In  the  settle- 
ment of  tbe  oontroversy  growing  out  of  a 


trespass  upon  land  of  a  different  plaintiff  or 
a  threat  to  cmnmlt  such  trespass.  And  more- 
over the  dlff«ent  tracte  trespassed  upon,  if 
more  than  one,  were  trespassed  upon  at  dif- 
ferent times. 

Tbe  question  of  misjoinder  of  plaintiffs 
was  first  raised  by  demurrer,  which  was 
overruled,  and  afterwards  by  answer.  Treat- 
ing the  case  as  one  to  enjoin  trespass  vpou 
the  private  lands,  we  are  satisfied  tliat  the 
plaintiffs  were  improperly  Joined.  There  Is 
an  entire  absence  of  testimony  to  show  any 
actual  or  threatened  pollution  of  the  water 
upon  any  of  the  lands  of  any  of  the  plaintiffs. 
Tbe  evidence  Is  that  the  waters  were  not  pol- 
luted. There  Is  a  conflict  in  the  evidoice  as 
to  whethw  a  herd  of  sheep  will  pollute  a  wa- 
tering place  if  allowed  to  water  th&te.  But, 
as  there  had  been  no  tbreate  on  tbe  part  of 
plaintUta  In  error  to  water  their  sheep  on  the 
land  of  plaintiffs,  and  no  satlsfacttffy  proof 
that  they  did  so.  and  they  having  departed 
from  tbe  vicinity  of  such  lands  and  watering 
places  In  March,  190S,  it  la  not  material,  we 
think,  what  may  be  the  usual  effect  upon  a 
body  of  water  ^  allowing  sheep  to  drink 
there. 

The  Judgment  will  be  reversed  and  va- 
cated, and  tbe  cause  remanded  to  the  district 
court  to  enter  Judgment  in  f&vor  of  the  plaia- 
tlffis  In  error  for  costs,  and  dissolving  the 

temporary  restraining  order. 

BBABD  and  TAN  ORSDEU  JJ.,  concur. 


DIEFBNDEBVBB,  Bfiiyor,  et  aL  v.  STATE 
ex  nl.  FIRST  NAT.  BANK  OF 
CHICAGO.  ILL.,  et  al. 
(Supreme  Court  of  Wy<Hniiif.  Jan.  6,  1906.) 

1.  McNiciPAi.  GoBPOBATioNS— Bonds— Gbb- 
TmcATE  of  Lsqalitt— Bt  Whou  Sionbd. 

Rev.  St  1899.  S8  1719-1724,  antiiorize  the 
major  and  cooncil  of  any  incorporated  city  or 
town  to  issue  refunding  bonds,  etc;  section 
1724  providing  that  "the  mayor  and  council  of 
any  city  or  town  desiring  to  lasae  bonds  In  pur- 
■□ance  of  this  chapter  shall  provide  by  ordi- 
nance therefor,  whicb  said  ordlnanoe  shall  not 
conflict  with  the  proviBions  or  requirements  of 
this  chapter."  Held,  that  prior  to  the  passage 
of  Laws  1905,  p.  1^,  c.  94,  requiring  the  city 
or  town  clerk  to  sign  the  certificate  of  legality 
reqaired  by  constitutional  provision  to  be  in- 
dorsed on  Doods  issued  by  a  county,  township, 
etc.,  and  to  be  signed  by  the  county  auditor  "or 
other  officer  authorized  by  law,"  a  city  or  town 
Issuing  bonds  under  authority  of  said  B<>rtionH 
1719-1724  had  power  to  provide  by  ordinance 
what  officer  of  the  municipality  should  sign  such 
certificate  of  legality. 

2.  Saue — CoNBTrrtmowAi.  Law. 

A  municipal  ordinance  providing  what  offi- 
cer of  a  muDicipali^  shall  sign  tbe  certificate  of 
legality  to  be  indorsed  on  muDlclpal  bonds 
issued  under  authority  of  Rev.  St.  1899,  8S 
1719-1724,  is  a  provision  of  "law,"  within  the 
constitutional  requirement  that  such  certificate 
shall  be  indorsed  on  the  bond  of  any  county, 
etoii.  to  be  signed  by  the  county  auditor  or  other 
officer  "authorized  oy  law.** 
8.  SAini — Notice  of  REFTJunrwo — Necessity 

— SUMTCIENCT  OR  REGULABITr. 

Under  Rev.  St.  1899,  U  1719-1724,  anthor- 
talng  the  Issnanos  by  any  Incorporated  city  or 
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town  of  refunding  bondt,  etc.,  and  requiring 
notice  of  the  redemption  of  outstanding  bonds 
to  be  lAvm  as  provided  by  law  or  the  ordinances 
of  aucb  city  or  town,  toe  l^Hty  of  the  new 
bonds,  does  not  depend  on  the  •nffidencj'  or 
resruIarltT  of  the  notice  calling'  In  the  outstand- 
ing bonds. 

4.  Appeai.  —  Judgment  —  Modifioation  — 
Mattebs  Subsbquentlt  Ocoubbino. 

While  the  question  whether  a  judgment 
challen^  on  error  Is  erroneous  or  not  is  to  lie 
determined  on  the  facts  disclosed  by  the  record 
and  as  they  existed  at  the  time  of  the  rendition 
of  the  judgment,  an  appellate  court  may,  in  the 
interest  of  justice,  take  notice  of  matters  oc- 
curring since  the  judgment,  and  may  vacate  the 
same,  though  valid  wn^  rendered  and  free  from 
error,  considered  in  relation  to  the  facta  aa  then 
existing,  and  remand  the  cause. 
6.  Costs  —  Appeax  —  Modificatioh  of  Judq- 

UENT. 

Where,  on  writ  of  error,  the  judgment  is 
modified,  not  as  the  result  of  error  therein,  but 
because  of  changed  conditions,  plaintiffs  In  error 
are  not  entitled  to  recover  costs  in  the  appel- 
late court. 

[Ed.  Note. — ^For  eases  In  point,  aee  toL  18, 
Gent  Dig.  Goeta,  «  882-809.] 

On  rehearing.  Judgment  uuMllfled,  and,  as 
modified,  affirmed. 
For  ^or  rqwrt;  see  80  Pac.  667, 

POUrrEK.  0. 3.  This  is  a  anlt  In  maDdamns 
to  compd  the  Issuance  and  delivery  of  cer- 
tain refunding  bonds  of  the  town  of  Sheri- 
dan to  the  relator,  the  First  National  Bank 
of  Chicago,  tn  accordance  with  Its  accepted 
bid  for  tbelr  pun^ase.  and  pursuant  to  a 
town  ordinance  providing  for  such  bonds. 
The  suit  was  brought  against  the  town,  its 
mayor,  derb,  and  treasurer,  and  the  Individ- 
ual members  of  the  town  council.  The  de- 
fenses Interposed  by  the  several  defendants 
were  practically  the  same,  and  are  set  out  In 
the  former  opinion.  80  Pat  667.  They  were 
not  personal  to  the  officers  of  the  town,  but 
were  based  upon  the  proposition  that  no  duty 
or  obligation  rested  upon  the  town  toward  the 
relator  to  respect  to  the  bonds.  The  main  Is- 
sue presented  by  the  answer  was  whether  a 
valid  contract  had  been  entered  Into  between 
the  town  and  relator  for  the  sale  and  pur- 
chase of  the  bonds.  The  trial  court  decided  the 
caase  in  favor  of  the  relator,  and  on  Novem- 
ber 16,  1904,  entered  judgment  requiring  the 
bonds  to  be  issued  and  delivered  to  the  relat- 
or and  to  bear  date  January  1,  1905.  Short- 
ly after  the  rendition  of  judgment  the  town 
council,  over  the  veto  of  the  mayor,  adopted 
a  resolution  affirming  the  contract  with  the 
relator,  and  directing  the  Issuance  and  de- 
livery of  the  bonds  to  the  relator  bank  In 
accordance  with  the  contract  and  the  Judg- 
ment entered  in  this  cause,  and  providing 
that  the  bonds  be  dated  January  1,  19(6,  as 
required  by  the  judgment  For  the  other 
particulars  of  that  resolution  we  refer  to 
the  former  opinion.  Notwithstanding  such 
resolution,  the  mayor,  cleric,  and  one  member 
of  the  council,  on  December  20,  1904, 
brought  this  proceeding  In  error  to  review 
and  reverse  said  judgment,  making  the 
otbor  defendants  below  parties  here  aa  de- 


fendants In  error,  together  wlUi  the  original 
plaintiff  below.  Upon  ttie  ground  tbat,  in 
consequence  of  the  resolution  aforesaid  adopt- 
ed subsequent  to  the  judgment,  the  matter  In 
Issn^  had  been  practically  settled  between  tbe 
Interested  partlra,  and  tbat  tbere  had  ceased 
to  be  any  controversy  between  them,  we  sus- 
tained a  motion  to  dismiss  the  proceeding  In 
error.  In  doing  so  we  gave  our  reasons  at 
length,  and  endeavored  to  show  that  nelthor 
tbe  inroposed  bonds  nor  the  contract  for  tbelr 
sale  to  relator  would  be  Illegal,  and  therefore 
there  was  no  ground  for  Interfering  wltb  tbe 
Judgment  Within  tbe  tiime  allowed  by  tbe 
rules,  a  petition  for  rehearing  was  filed  by  the 
plalatlfFs  In  error.  By  consent  of  parties, 
after  the  same  had  been  argued,  a  rehearing 
was  granted,  lu  order  tbat  tbe  motion  to 
dismiss  and  the  case  itself  mlgbt  be  sub- 
mitted together.  Tbe  motion  and  the  cause 
upon  tbe  merits  were  thereupon  submitted 
to  the  consideration  of  tbe  court;  the  de- 
fendant In  error  tbe  bank  not  waiving  any 
point  presented  by  its  motion.  Upon  recon- 
sideration we  entertain  no  doubt  of  the  con- 
clusion, reached  upon  the  previous  hearing, 
tbat  every  matter  In  controversy  brought 
Into  tbe  case  by  the  pleadings  and  detormln-  ^ 
ed  by  the  judgment  was  put  beyond  further 
controversy,  as  against  all  the  defendants 
t)eIow,  by  the  resolution  of  tbe  town  couufdl 
to  abide  by  tbe  judgment  and  directing  Its 
officers  to  perform  the  mandate  of  tbe  court 
in  tbe  premises.  In  addition  to  tbe  authori- 
ties dted  in  tbe  former  opinion  we  cite  the 
following:  Commissioners  v,  Sellew,  99  U.  S. 
C24,  25  L.  Ed.  333;  Little  v.  Bowers,  134  V. 
S.  547,  10  Sup.  Ct  620,  33  U  Ed.  1016;  Wash- 
ington &  Idaho  B.  Co.  V.  Coeur  D'Alene  B.  ft 
N.  Co.,  160  U.  S.  103.  16  Sup.  Ct.  239,  40 
L.  Ed.  355;  Thompson  v.  U.  S.,  103  U.  S. 
480,  26  L.  Ed.  521.  We  regard  It  unneces- 
sary to  again  generally  discuss  the  questions 
considered  in  the  former  opinion.  But  as 
to  one  or  two  statements  contained  In  that 
opinion  counsel  have  most  courteously,  but 
persistently,  continued  to  urge  their  inac- 
curacy or  Incorrectness.  We  deem  it  advis- 
able, therefore,  to  refer  to  them  briefly  at 
this  time. 

In  the  first  place,  It  Is  contended  that  the 
provision  of  the  town  ordinance  requiring 
the  mayor  to  sign  tbe  certificate  of  legality 
upon  tbe  bonds  was  not  a  sufficient  compli- 
ance with  the  constitutional  provision  that 
such  a  certificate  shall  be  Indorsed  upon  the 
bond  of  any  county,  or  of  any  township,  or 
other  political  subdivision,  to  be  signed  by 
the  county  auditor  or  other  officer  authorized 
by  law.  The  point  maintained  is  that  the 
ordinance  Is  not  a  "law"  within  the  meaning 
of  tbat  constitutional  requirement  There  Is 
no  officer  known  as  "county  auditor**;  and 
by  act  of  the  Legislature  the  officer  to  sign 
such  certificate  upon  county  and  school 
district  bonds  had  been  deslguated;  but, 
until  February,  1905,  no  act  of  tbe  L^sla 
ture  named  any  officer  to  alga  tbe  certificate 
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Upon  bonds  of  a  cltj  or  town.  By  an  act  of 
1905  the  city  or  town  clerk  Is  required  to 
■Ign  the  same.  Laws  1905,  p.  146,  c  94. 
We  said,  In  the  other  opinion,  that  the  town 
was  no  donbt  authorized  to  designate  the 
officer  to  sign  the  certificate  when  the  ordt' 
nanoe  and  resolution  were  adopted,  and  that 
Btatement  was  made  in  view  of  the  absence 
of  any  specific  relation  on  the  subject  by 
the  li^slatnre;  and  we  also  said  that  we 
knew  of  no  reason  why  the  town  council 
might  not  have  required  the  mayor  to  sign. 
In  addition  to  the  signature  of  any  other 
officer  required  to  sign  by  statnte.  We  are 
not  here  called  upon  to  decide  whether  the  ! 
OMistltutional  provision  applies  to  cities  and  | 
towns;  but  we  are  conceding,  without  de-  j 
ddlng,  that  It  does.  The  statiite  under  which 
the  bonds  in  guestioD  were  to  be  issued  pro*  ■ 
vldes  that  "the  mayor  and  council  of  any  ; 
incorporated  city  or  town,  for  the  purpose  ; 
of  redeeming,  funding  or  refunding  any  tn-  : 
debtedness,  bonded  or  otherwise,  of  such  { 
dty  or  town,  when  the  same  can  he  done 
at  a  low  rate  of  Interest,  or  to  the  profit  and 
benefit  of  the  city  or  town,  may  Issue  the 
negotiable  coupon  bonds  of  such  city  or  town." 
Tben  follow  certain  provisions  respecting 
the  denomination,  the  Interest,  date  of  ma- 
turity, place  of  payment,  and  other  particu- 
lars with  reference  to  said  bonds;  and  the 
last  section  of  the  chapter,  now  known  as 
section  1724,  Rev.  Bt.  1899,  provides:  "The 
mayor  and  council  of  any  city  or  town  de- 
siring to  Issue  bonds  In  pursuance  of  this 
chapter  sttall  provide  by  ordinance  therefor, 
which  said  ordinance  shall  not  conflict  with 
the  provisions  or  requirements  of  this  chap- 
ter." Now,  the  Legislature  not  having  Itself 
designated,  In  that  chapter  or  otherwise,  the 
officer  to  sign  the  certificate  of  legality  upon 
the  bonds  authorized  to  be  issued,  and  having 
expressly  delegated  to  the  corporate  author- 
Itlea  of  the  town  power  to  provide  by  ordi- 
nance for  the  issuance  of  such  bonds,  it  Is 
evident  that  the  corporate  authorities  were 
possessed  of  full  authority  to  adopt  all  proper 
and  reasonable  ordinances  not  in  conflict  with 
the  statnte  to  carry  Into  effect  the  power 
granted,  and  to  render  the  twnds  which  they 
were  authorized  to  Issue  valid  and  obligatory, 
and  that  the  provision  of  the  ordinance  re- 
quiring the  mayor  to  sign  the  certificate 
of  legality  upon  the  bonds  was  not  In  con- 
flict with  any  legislative  provision  or  re- 
quirement. Can  there  be  any  question  but 
that.  If  the  act  authorizing  the  tssuahce  of 
such  bonds  had  merely  provided  that  a  city 
or  town  might  provide  by  ordinance  therefor, 
without  making  specific  provision  in  the  act 
itself  as  to  the  denomination,  place  of  pay- 
ment, Interest,  or  manner  of  execution,  that 
the  council  might,  by  ordinance,  make  all  pro- 
visions necessary  to  the  proper  execution  and 
exercise  of  the  power  conferred?  The  ordi- 
nance upon  the  subject,  having  been  adopted 
pursuant  to  legislative  authority,  was  a  "law" 
within  the  meaning  ot  the  constitutional  pro> 
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vision.  It  has  be^  generally  held  that  a 
municipal  ordinance  is  a  "law,"  within  the 
meaning  of  the  federal  Constitution  declar- 
ing that  no  state  shall  pass  any  law  impair- 
ing the  obligation  of  contracts.  McQuUlIn, 
Mun.  Ord.  8  238.  In  New  Orleans  Water- 
works Co.  T.  Louisiana  Sugar  Refining  Co., 
126  U.  S.  18.  8  Sup.  Ct  741,  81  L.  Ed.  607. 
It  was  said  by  the  court:  "So  a  by-law  or 
ordinance  of  a  municipal  corporation  may 
be  such  an  exercise  of  legislative  power 
delegated  by  the  Legislature  to  the  corpora- 
tion as  a  political  subdivision  of  the  state, 
having  all  the  force  of  law,  within  the  limits 
of  the  municipality,  that  it  may  properly  be 
considered  as  a  law  within  the  meaning 
of  this  article  of  the  Constitution  of  the 
United  States."  There  can  be  no  doubt, 
therefore.  In  our  opinion,  that  until  the 
enactment  of  the  act  of  1906  above  referred 
to  a  city  or  town  Issuing  bonds  under  au- 
thority of  the  provisions  now  contained  In 
sections  1719-1724,  Rev.  St  1899,  had  ample 
authority  to  provide  by  ordinance  what  officer 
of  the  mtmlclpallty  should  sign  the  certifi- 
cate of  legality  to  be  endorsed  thereon ;  and 
that  such  provision  is  a  provision  of  l&v 
within  the  sense  of  the  section  of  the  Con- 
stitution referred  to. 

It  appears  that  our  previous  reference  to 
the  sufficiency  of  the  November  and  Decem- 
ber, 1904,  resolutions  of  the  town  council  to 
provide  the  method  of  notifying  the  holders 
of  the  outstanding  bonds  to  present  them 
for  payment  and  cancellation  was  a  mis- 
conception of  the  language  of  those  resolu- 
tions. The  treasurer  was  thereby  required 
to  give  such  notification  as  provided  by  ordi- 
nance, but  no  such  provision  had  been  made 
by  ordinance;  and  the  statute  requires  the 
notice  to  be  given  as  provided  by  law  or  ordi- 
nance. It  may  be,  therefore,  tliat  as  against 
an  unwilling  holder  of  the  outstanding  bonds, 
their  presCTtatlon  for  cancellation  could  not 
have  been  enforced  without  further  action 
on  the  part  of  the  council.  But  the  question 
Is  immaterial.  The  legality  of  the  new  bonds 
would  not  depend  upon  the  sufficiency  or 
regularity  of  the  notice  calling  in  the  out- 
standing bonds;  and  If  such  notice  was  ir- 
regular or  Insufficient  It  would  not  affect  the 
right  or  obligation  of  the  town  to  Issue  and 
deliver  the  new  bonds  to  the  relator,  upon 
Its  providing  the  purchase  price.  Moreover, 
It  Is  Immaterial  for  a  further  reason.  The 
relator  has  secured  possession  of  all  the  out- 
standing bonds,  and  Is  willing  and  ready  to 
deliver  them  to  the  town,  upon  receiving  the 
new  bonds  to  which  It  Is  entitled  under  Its 
contract  and  Judgment;  and  It  is  not  ques- 
tioning the  sufficiency  of  the  notice. 

While  we  think  that  the  conclusion  ar- 
rived at  In  the  former  opinion  Is  sustained 
upon  principle  and  authority,  and  that  this 
court  might  properly  dismiss  the  proceeding 
in  error  for  the  reasons  stated  In  that  opin- 
ion, we  are  Inclined  to  otherwise  dispose  of 
the  case  on  account  of  events  happening 
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since  tbe  judgment,  tbe  canse  Itself  bavlng 
been  subinltted  for  onr  consideration,  as 
well  as  the  motion  to  dismiss;  and  the 
gronndfl  of  that  motion  can  be  considered  in 
making  a  disposition  of  the  cause  oo  Its  mer- 
its. We  have  been  furnished  anthentlc  evi- 
dence of  drcamstances  and  events,  since  the 
Judgment,  official  and  otherwise,  that  make  a 
modlflcatloQ  of  the  Judgment  desirable  to 
expedite  and  render  convenient  the  carrying 
of  the  same  Into  execution.  It  ts,  of  conrse, 
tme  that  the  question  whether  a  jndgm^t 
challenged  on  error  is  erroneous  or  not  Is  to 
be  determined  upon  the  facts  disclosed  bj 
the  record,  and  as  they  existed  at  tbe  time  of 
the  rendition  of  tbe  Judgment  But  It  has 
frequently  been  held  that  In  the  Interest  of 
Justice  an  appellate  court  may  for  varlons 
purposes  take  notice  of  matter  occurring  tince 
tbe  Judgment  A  Judgment  not  only  valid 
when  rendered,  but  free  from  error,  consid- 
ered In  relation  to  the  facta  as  th^  then  «c- 
Isted,  may  even  be  vacated,  and  the  cause 
remanded  for  proper  proceedings,  on  account 
solely  of  something  that  transpired  after  It 
was  rendered.  Ransom  v.  City  of  Pierre,  101 
Fed.  665,  41  G.  C.  A.  685.  The  mle  Is  stated 
In  Ridge  v.  Manker.  1S2  Fed.  599.  67  C.  C.  A. 
096,  as  follows:  "An  appellate  court  may 
avail  itself  of  authentic  evidence  ontalde  of 
the  record  before  it  of  matters  occurring  since 
the  decree  of  the  trial  conrt,  when  snch 
course  is  necessary  to  prevent  a  miscarriage 
of  Justice,  to  avoid  a  useless  clrcnlty  of  pro- 
ceeding, to  preserve  a  Jurisdiction  lawfully 
acquired,  or  to  protect  itself  from  imposition 
or  further  {ffosecutlon  of  litigation,  where 
the  controversy  between  the  parties  has  been 
settled,  or  for  other  reasons  has  ceased  to  ex- 
let"  And  several  cases  are  there  cited  In  sup- 
port of  that  statement  of  the  principle.  And 
so  It  would  seem  that,  if  it  had  become  im- 
possible by  reason  of  the  delay  occurring 
since  the  rendition  of  Judgment  to  obey  Its 
mandate  strictly,  it  might  be  properly  va- 
cated and  remanded  for  modification.  That 
aeems  to  be  the  situation  here ;  or,  to  be  more 
accurate,  a  doubt  lias  arisen,  as  a  result  of 
delay  occasioned  by  this  appeal  and  the  re- 
fusal of  the  mayor  and  clerk  to  execute  the 
bonds,  as  to  whether  they  can  now  lawfully 
be  executed  as  of  the  date  prescribed  In  the 
judgment  owing  to  the  fact  that  the  terms 
of  office  of  the  then  mayor  and  clerk  have  ex- 
pired and  otbern  have  succeeded  them.  This 
doubt  has  been  increased  by  the  passage  of 
tbe  act  of  1906,  after  the  Judgment,  requiring 
the  town  clerk  to  sign  the  certificate  of  legal- 
IQr ;  whereas  neither  the  ordinance  nor  judg- 
ment placed  that  obligation  upon  him.  In 
view  of  that  doubt  it  might  be  neeesanry,  In 
case  of  affirmance  of  the  Judgment  as  it 
stands,  or  the  dismissal  of  the  proceeding  in 
error,  for  the  Institution  of  new  actions  to 
obtain  a  new  writ  modl^Ing  the  previous 
mandate  In  some  particulars. 

Other  circumstances  have  also  arisen,  not 
only  since  the  Judgment  but  since  the  hand- 
down  oi  ttM  prerioiu  opinion,  tliat  <diange 


tbe  situation  in  respect  to  some  Important  de- 
tails. We  adverted.  In  tbe  former  cH>lnlon, 
to  the  deposit  by  the  relator  in  a  New  Tork 
bank  of  the  purchase  price  of  tbe  bonds  at 
the  request  of  the  treasurer,  which  sum  was 
BO  deposited  to  facilitate  tbe  payment  and 
cancellation  of  the  outstanding  bonds  that 
were  all  payable  at  such  New  Tork  bank. 
Though  the  accuracy  of  our  reference  to  such 
deposit  Is  questioned,  what  we  then  said  is 
substantially  true.  It  appears  that  tbe 
amount  of  the  purchase  price  of  the  bonds, 
viz.,  $75,000,  was  de[)oslted,  on  December 
30,  1901,  by  tbe  relator  In  the  Chemical 
National  Bank  of  New  Tork  City,  together 
with  the  interest  due  on  tbe  outstanding 
bonds;  the  latter  amount  having  been  fur- 
nished the  relator  for  that  purpose  by  the 
town  treasurer.  It  may  be  a  matter  of  dis- 
pute whether  the  $75,000  was  deposited  to 
the  credit  of  the  town.  So  far  as  the  ques- 
tion now  before  us  Is  concerned  It  is  Im- 
i  material,  and  we  need  not  determine  tbe  fact 
I  as  to  that  matter.  It  is  at  least  uucontro- 
I  verted  that  instructions  were  given  to  the 
I  New  Tork  bank  to  take  up  the  outstanding 
I  Sheridan  water  bonds,  which  were  proposed 
to  be  refunded  with  the  money  so  d^MMlted. 
and  that  the  deposit  and  directions  aforesaid 
were  made  at  the  request  of  the  town  treas- 
urer. It  appears  that  the  money,  or  the 
balance  thereof  from  day  to  day,  was  allowed 
to  remain  In  said  bank,  until  March  4.  1905. 
up  to  which  time  bonds  aggregating  $29,500 
had  been  presented  and  taken  up  out  of  said 
deposit  On  the  date  last  mentioned  the  re- 
lator directed  the  transfer  of  the  balance  of 
the  $75,000  to  Its  New  Tork  correspondent: 
and  the  manager  of  relator's  bond  depart- 
ment deposes  that  tbe  Chemical  Bank  was 
notified  that  the  relator  would  be  ready  at 
any  time  to  take  up  any  of  the  remaining 
bonds  if  presented,  and  It  Is  furtber  shown 
without  contradiction  that  the  relator  did 
afterwards  succeed  in  obtaining  the  re- 
mainder of  the  bonds,  and  It  now  holds  the 
same. 

It  is  contended,  on  behalf  of  plaintiffs  In 
error,  that  the  relator  merely  bought  the  out- 
standing bonds  on  its  own  account  and  now 
I  holds  them  as  the  owner  thereof.  The  re- 
lator maintains  that  It  took  them  up  as  agent 
for  tbe  town,  at  the  treasurer's  request,  and 
that  they  are  now  held  in  trust  for  the  town. 
We  do  not  propose  to  pass  upon  that  disputed 
matter.  It  Is  unnecessary  that  we  attempt 
I  to  reconcile  the  several  stat^nents  where 
j  they  are  conflicting,  or  that  we  determine  the 
I  legal  eftect  of  the  act  of  the  relator  tn  the 
premises,  any  furth^  than  it  may  affect  tbe 
disposition  of  the  present  case.  In  this  case, 
and  for  tbe  purposes  of  this  case,  the  relator 
is  bound  by  Its  own  evidence,  the  declarations 
of  Its  officers,  and  Its  own  conduct;  and  the 
town  Is  likewise  bound  by  the  solemnly 
adopted  resolutions  of  its  council.  Wltbon>; 
therefore,  deciding  whether  or  not  the  con- 
duct of  tbe  relator  tn  the  premises  would  ren- 
der it  accountable  aa  an  amit  or  troatoe  o# 
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the  town  In  its  possession  of  the  former  Issue 
of  bonds,  or  what  the  legal  effect  of  the  slta- 
atlon  might  be  If  properly  brooght  Into  con- 
troTersy.  It  Is  snfflclent  to  say  tbat  In  tbla 
case  the  bank  acknowledges  that  It  holds 
said  bonds  In  trust  for  the  town,  and  declares 
that  It  is  ready  to  delirer  them  to  the  town 
upon  receiving  the  new  bonds  according  to  Its 
contract  And  in  that  connection  It  appears 
that  at  a  meeting  of  the  town  council  October 
2,  i906,  by  unanimous  vote  of  ttie  members 
of  the  council  present,  but  without  the  ap- 
proval of  the  mayor,  a  resolution  was  adopted 
reciting  the  resolutions  of  November  21,  and 
December  19, 190^  and  that  the  First  Nation- 
al Bank  of  Ciblcago  (the  relatw  Imretai),  has 
possession  of  the  water  bonds  of  the  town 
amonntliv  to  97B.000,  Issued  AogUBt  1,  1803, 
for  the  taking  up  of  which  the  refunding 
bonds  In  question  were  directed  to  be  Issued, 
and  re(dtlng,  furtb»,  that  Het>  &  Sackett,  the 
attorneys  f6r  said  bank,  were  preset  at  said 
council  meeting  and  represented  to  the  coun- 
cil that  said  bank  was  ready  to  deliver  alt 
of  the  aforesaid  outstanding  water  bonds  up- 
on the  ezecntion  of  the  refnndliv  bonds  In 
accordance  with  the  mandate  of  the  district 
court  and  the  decision  of  the  Suprone  Court, 
and  that  it  made  no  difference  to  said  bank 
what  date  the  said  bonds  bore,  so  long  as  the 
date  is  January  1, 1905,  or  later,  and  that  the 
bank  obtains  Its  interest  according  to  con- 
tract And  it  was  thereupon  reserved  tliat 
the  Bald  refunding  bonds  be  Issued  and  deliv- 
ered to  uid  bank,  in  accordance  with  the 
ordlnanceB  and  resolutions  of  the  town  and 
the  mandate  of  the  court;  that  they  be  dated 
according  to  the  previous  resolutlbn  of  the 
council,  "or  as  soon  as  may  be";  that  the 
mayor,  clerk  and  treasurer  be  and  are  hereby 
directed  to  proceed  to  issue  said  bonds,  and 
sign,  seal,  certify,  and  deliver  the  same  to 
said  bank,  upon  the  surrender  by  said  bank 
to  the  proper  town  officer  of  the  outstanding 
water  bonds  now  held  by  it  "In  all  respecta 
in  accordance  with  said  resolution  and  the 
ordinances  of  the  town  of  Sheridan,  all  of 
which  resolution  and  ordinances  are  hereby 
affirmed  and  approved,  and  In  accordance 
with  the  laws  of  Wyoming ;  and  the  said  offi- 
cers of  said  town  are  hereby  directed  to  do 
any  and  all  acts  and  things  necessary  to  a 
complete  Issuance  and  delivery  of  said  ^76,000 
of  refunding  water  bonds  for  the  purposes 
aforesaid."   It  moreover  appears,  by  uncon- 
troverted  showing,  that  at  such  council  meet- 
ing the  said  attorneys  for  the  relator  bank 
made  the  statement  and  proposition  as  set 
forth  in  the  resolution  aforesaid. 

Should  the  jndfnnent  be  affirmed  In  all  re- 
spects as  It  stands,  a  possibility  exists  that 
contrary  to  the  reasonable  expectation  of  the 
parties  at  the  time,  resulting  from  the  delay 
and  a  failure  perhaps  to  regularly  call  In  the 
old  bonds  for  cancellation,  the  town  might 
have  two  sets  of  bonds  outstanding  drawing 
6  and  5  per  cmt  p«r  annum  respectively.  If 
the  view  is  correct  that  the  bank  holds  the 


old  bonds  as  a  pmcbaaer,  and  not  as  trustee 
for  the  town,  and  the  new  bonds  were  to  be 
dated  January  1,  1905.  But  upon  the  repre- 
saltations  of  the  parties,  respectively,  and  the 
affldavlte  ivesented  by  them,  the  bank  la  not 
In  a  position  here  to  Insist  upon  receiving  any 
greater  interest  than  would  have  accrued  up- 
on the  new  bonds  had  they  been  Issued,  vis., 
S  per  cent  per  annum;  and  it  has  flled  a 
wiltt^  consent  herein  that  an  order  may 
be  entered  for  Its  surrender  of  the  old  bonds, 
upon  the  deliveiy  to  it  of  the  refunding 
boi^  and  tbat  the  latter  may  be  dated  Jan- 
uary 1,  1906,  m  which  event  it  shall  be  paid 
Interest  on  975,000  for  one  year — from  Janu- 
ary 1,  1906,  to  January  1,  1906— at  the  rate 
of  6  per  oaxt  per  annum  by  the  town  of 
Sheridan ;  and  by  the  resolution  of  the  coun- 
cil of  October  2,  1903,  it  was  in  effect  con- 
sented tbat  the  new  bonds  might  be  dated 
later  than  the  date  fixed  by  the  Judgment 
of  the  district  court  and  the  resolntlons  of 
November  and  Decemb«-.  1904.  Upon  the 
whole  case,  therefore,  we  are  of  opinion  that 
the  plalntUh  in  error  are  not  In  a  position  to 
complain  of  the  Judgmmt  appealed  from. 
Under  ordinary  circumstances  the  proceeding 
in  error  might  be  dismissed,  or  the  Judgment 
affirmed.  We  may  also^  we  think,  modify  it 
to  make  It  conform  to  existing  cmditlons. 
And  the  cause  was  sutnnltted  upon  rehearing 
with  the  understanding  of  all  parties  that  the 
court  might  conclude  to  modify  the  Judgment 
If  It  deemed  Itself  to  have  Jurisdiction.  We 
think  that  tn  view  of  the  present  sitoatltm, 
the  bonds  should  be  dated  January  1,  1006; 
that  the  baidc  should  receive  the  same  Inter- 
est f6r  the  past  year  that  It  would  have  re- 
ceived had  the  refunding  bonds  been  Issued 
and  delivered;  that  It  should  surrender  the 
old  bonds,  with  the  unpaid  coupons  thereon, 
for  cancellation,  upon  rec^vlng  the  rotundlng 
bonds  duly  executed  and  the  Interest  as  afore- 
said ;  that  the  mayor  and  deift  should  both 
sign  the  cotlflcate  of  legality  to  conform  to 
both  the  ordinance  and  statute ;  that  the  town 
and  tte  facers  who  have  any  duty  to  perform 
In  tiie  premisw  should  be  wdered  to  proceed 
without  delay  to  Issue  ai^  deliver  said  re- 
funding bonds,  and  upon  such  delivery  and 
the  payment  of  interest  Cor  one  year  on  $75.- 
000  at  B  per  cent  per  annum  as  aforesaid 
the  bank  should  surrraider  the  old  bonds. 

The  Judgment  will  be  modified  to  conform 
with  the  above  suggestions,  and  In  other  re- 
specta It  will  be  affirmed.  The  modification 
Is  not  the  result  of  error  In  the  Judgment  but 
of  changed  conditions,  and  therefore  the  plain- 
tiffs in  error  are  not  entitled  to  recover  their 
costs  In  this  court.  On  ttie  contrary,  the 
modification  arises  In  consequence  of  the  de- 
lay caused  by  the  appeal.  So  far  as  costa 
are  concerned,  the  case  stands  as  though  the 
Jndgmttit  had  been  affirmed,  or  the  proceed- 
ing hi  error  dismissed.  The  costa  In  this 
court  will  th««fore  be  taxed  against  the 
plalntm  in  error. 

BDABD  and  VAN  OBSDIDL,  JJ,,  concur, 
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FOREB  T.  STATE. 
(Bnprane  Court  oC  Wyoming.  Jan.  8,  1906.) 

1.  Cbimihai.  Law— Psookidinos  xk  Bbboi^ 
Dismissal. 

A  failure  to  serve  the  Attorney  General 
with  summona  in  error  Issuing  out  of  the  Sn- 
preme  Court  In  a  criminal  case,  as  required  by 
Bess.  Laws  1901,  p.  65,  c.  63,  within  the  time 
allowed  for  commencing  the  proceedings  in  er- 
ror,  is  ground  for  dismissal. 

2.  Sahb  —  Waives  of  Szaxuiobt  RiquiBfr 

KEHTS. 

An  acceptance  of  servlca  of  a  brief  by  the 
Attorney  General  did  not  amount  to  a  waiver 
of  the  requirement  of  Sess.  Laws  1901,  p.  66, 
c  03.  that  sommooa  in  error  in  criminal  cases 
iMned  oat  of  the  Supreme  Court  must  bs  served 
upon  the  Attorney  QeneraL 
8.  Bami:— Pbocebdinos  in  Bbbob— Pbaotiok— 

BuififONs— Failubi  to  Snvi— Modi  or  Ob- 

jBcnon. 

Where  a  petition  In  error  in  a  criminal 
ease  was  filed  in  the  proper  time  and  Its  suffi- 
ciency was  not  attacked,  nut  sammons  in  error 
was  not  served  on  the  Attorney  General  as  re- 
quired by  Sess.  Laws  1901.  p.  65.  c.  63.  within 
uie  time  limited  for  commencing  the  proceed- 
ings,  objection  because  of  such  failure  was 
properly  raised  by  motion  to  dismiss,  instead 
of  by  demurrer. 

4.  Saub— DisiassAX<— OBJXinoNS. 

Sess.  Iavb  1901,  p.  65,  e.  63,  provides  that. 
In  all  criminal  cases,  within  One  year  after  Judg- 
ment proceedings  to  vacate  or  modify  it  may 
be  b^un  in  the  Supreme  Court  by  "petition 
in  error,"  and  that  summons  in  error  shall  be 
served  upon  the  Attorney  OeneraL  Held,  that 
it  was  no  objection  to  a  motion  to  dismiss  pro- 
ceedings commenced  by  petition  in  error  because 
suuimonB  had  not  been  served  on  the  Attorney 
General  within  the  time  limited  for  commencing 
the  proceedings,  that  defendant  was  entitled 
to  a  writ  of  error  affainst  which  there  was  no 
limitation. 

Error  to  Distrlet  Ocmrt;  Sheridan  Cotmty; 
JoB^ta  L.  Stotts,  Judge. 

Earl  F(ffee  was  convicted  of  arson,  and  he 
brings  error.  Motion  to  dismiss  for  the  rea- 
■cm  that  snmmoiiB  In  error  bad  not  been  aerv- 
fld  upon  tiie  Attorney  General  within  one 
year  from  the  entry  of  final  Judgment.  Mo- 
tion sustained. 

Metz  &  Sackett  and  S.  T.  Com,  for  plaintiff 
in  error.  E.  E.  Lonabaugb  and  D,  C.  Woi* 
sell,  for  the  State. 

BEABD,  J.  The  plaintiff  In  error,  Earl 
Foree,  was  convicted  In  the  district  court  of 
Sheridan  county,  January  4,  1904,  of  the 
crime  of  arson,  and  sentenced  to  Imprison- 
ment In  the  penitentiary.  On  the  same  day 
a  motion  for  a  new  trial  was  denied  by  said 
court.  On  January  3,  1905,  a  petition  in 
error  was  filed  by  the  plaintiff  In  error  In 
this  court,  but  no  preeclpe  for  summons  in 
error  was  filed  until  January  10,  1905,  when 
a  praecipe  was  filed  requesting  the  clerk  of 
this  court  to  issue  a  summons  In  error  di- 
rected to  the  sheriff  of  Sheridan  county. 
Summons  In  error  was  Issued  January  10. 
1905.  as  directed,  and  service  thereof  was  ac- 
cepted hy  the  county  and  prosecuting  attorney 
at  Sheridan  county  January  12, 1905.  No  serv- 
ice of  summons  In  error  was  ever  made  upon 
the  Attorney  General  of  the  state.  On  Feb- 


ruary 4,  1005,  the  Attorney  Ooieral  ac- 
cepted service  of  the  brief  of  plaintiff  In  error, 
which  acceptance  of  service  was  filed  Feb- 
ruary 8, 1905.  On  April  8, 1905,  the  Attomegr 
Gen^-al,  appurlng  specially  for  that  pur- 
pose only,  filed  a  motion  to  dismiss  the  action 
for  the  reasons  that  no  summons  in  error  had 
ever  been  served  upon  him,  that  he  had  not 
waived  the  service  of  summons,  and  that 
more  than  one  year  had  elapsed  since  the 
eatiy  of  final  Judgment  and  the  overruling  of 
the  motion  for  a  new  trial  by  the  district 
court  of  Sho'ldan  county. 

Section  1,  c.  63,  p.  65,  S^s.  Laws  1901,  pro- 
vides: "In  all  criminal  cases  after  final  Judg- 
ment and  within  one  year  after  the  rendltloD 
o(  the  Judgment,  proceedings  to  vacate,  modi- 
fy or  annul  such  Judgment,  may  be  b^un  In 
the  Supreme  Court  hy  petition  In  error  In 
the  same  manner  as  Is  provided  for  taking 
dvll  cases  to  the  Suprone  Court  under  the 
laws  of  this  state."  Section  2  of  said  chapter 
provides  that  "summons  in  error  In  criminal 
cases  issuing  out  of  the  Supreme  Court  shall 
be  served  upon  the  Attorney  General  of  the 
state  and  the  prosecuting  offlcer  of  the  county 
In  which  the  Judgmoit  Is  rendered."  No 
preeclpe  for  summons  In  error  having  been 
filed  or  summons  issued  or  served  upon  the 
Attorney  General  within  one  year  from  the 
rendition  of  the  Judgment,  and  service  of 
summons  not  having  been  waived  by  him, 
the  proceeding  In  error  was  not,  In  law,  com- 
menced within  the  meaning  of  the  statute, 
and  It  Is  now  too  late  to  do  so,  as  the  time 
for  so  doing  has  expired.  It  is  contmded, 
however,  that  the  acceptance  of  service  of 
the  brief  by  the  Attorney  General  amounted 
to  a  general  appearance  in  the  case.  But  we 
think  It  did  not  The  acceptance  of  service 
contains  no  walvor  of  any  kind,  and  Is  simply 
an  acknowledgmoit  In  writing  by  the  At- 
torney General  that  the  brief  had  been  served 
upon  him.  and  stands  In  the  place  of  other 
evidence  of  service  and  nothing  more.  The 
failure  to  serve  both  the  Attorney  General 
and  the  prosecuting  ofllcer  of  the  county  In 
which  the  Judgment  is  rendered  (unless  walT- 
ed)  within  the  time  allowed  for  commencing 
proceedings  In  error  Is  a  sufficient  ground 
for  dismissal  Caldwell  v.  State,  12  Wya  206^ 
74  Pac  496. 

It  is  urged  that  the  question  presented  by 
the  motion  should  have  been  raised  by  de- 
murrer, and  not  hy  motion.  The  petition  In 
error  was  filed  In  time,  and  Its  sufficiency  is 
not  attacked.  The  reason  for  dismissal,  as 
presented  by  the  motion,  is  that  the  appeal 
(and  we  use  the  word  "appeal"  In  the  sense 
in  which  it  is  used  In  the  case  above  cited) 
had  not  been  perfected  within  the  time  al- 
lowed by  the  statute,  and  In  such  cases  it 
has  be«i  the  uniform  practice  In  this  state 
to  raise  the  question  by  motion  to  dismiss. 
Lannler  v.  Haase  &  Finn,  1  Wyo.  25;  Selbel 
V.  Bath,  5  Wyo.  409,  40  Pec.  756;  Kufan  v. 
McKay.  6  Wyo.  466^  46  Pac.  853;  CaldweU  t. 
State,  supra. 
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It  Is  also  argued  at  lenstta  **tbAt  the  de- 
fi»dant  as  a  matter  of  right  Is  entitled  to 
a  writ  of  error  in  this  cause,  and  against 
which  there  is  no  limitation  in  this  state." 
The  argtmient  Is  ttiat  the  Le^slature,  bj  the 
act  of  1901  (ctiapter  63.  p.  65,  Sess.  Laws 
1901),  provided  a  new  and  additional  method 
by  which  criminal  cases  could  be  tak^  from 
the  lUstrlct  court  to  the  Supreme  Court  on 
error,  and  did  not,  and  could  not  under  our 
Constitution,  abolish  writs  of  error,  and  that 
it  was  not  the  Int^tion  of  the  Legislature 
to  simply  change  the  meQiod  of  applying  for 
and  securing  a  review  of  tbB  judgmsnt  of 
the  district  court,  but  to  prorlde  another  and 
additional  method  for  review,  namely,  by 
petitlou  In  error.  If  we  were  to  assume  that 
this  craitoition  is  correct,  wlilch  we  do  not 
do,  we  do  not  see  how  It  can  benefit  tbe 
plaintiff  in  error  in  this  case.  If  then  are 
two  methods  by  which  be  can  have  hla 
case  reviewed  upon  error  in  tbls  court,  he 
has  elected  which  one  of  the  two  he  would 
pursue,  and,  ha^ng  failed  to  bring  bis  case 
wltbln  the  time  required  for  that  method, 
the  fact  that,  possibly,  he  may  have  another 
remedy,  can  hardly  be  regarded  as  a  good 
reason  for  not  dismissing  the  present  case 
fbr  such  tellurew  The  case  before  us  Is  not 
an  application  for  a  writ  of  eiTor,  but  a 
petttlDn  In  error;  and,  not  having  been  com- 
menced within  tiie  time  invscxlbed  by  the 
statute,  the  motion  to  dismiss  must  be  sus- 
tained. 

Uotlon  to  dismiss  sustained. 

POTTER,  a  J.,  and  BOOTT,  District  Judge, 
amcur.  TAN  ORSDBL,  having  announced 
his  dlsquallflcation  by  reason  of  having  been 
Attorney  General,  Hon.  Bichard  H.  Scott 
waa  called  In  to  Mt  in  the  cassw 


STATE  ex  reL  BANK  v.  TATLOR,  Jostles 

of  the  Peace. 
(Bnprane  Court  <^  Montana.  Jan.  9^  1906.) 

Afpxai^Recobd— Entkt  or  JuoaifSNT. 

Appeal  from  final  judgment  will  be  dls- 
misseif,  the  rendition  and  entry  of  the  Judg- 
ment aMkeaiins  only  from  a  copy  of  the  notice  of 
the  appeid  In  the  record,  so  that  the  record  does 
not  uow  Jurisdiction  of  the  appeal,  as 
C^tde  Civ.  Proc  I  1736,  requires  the  record  on 
appeal  from  a  Judgment  to  contain  a  copy  of 
the  Judgment  roll,  which,  under  section  1176, 
must  contain  a  o^y  of  the  Judgment,  and  under 
section  1722.  as  amended  by  Laws  1809.  p. 
146,  an  appeal  does  not  lie  till  the  Jodgm«it  has 
been  entered. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8^ 
Cent.  Dig.  Appeal  and  Error.  H  2285,  2286.] 

Appeal  from  District  Court,  SilT«  Bow 
County;  Michael  Donlan,  Judge. 

Ai^Ucatlon  by  the  state,  on  relation  of 
Simon  Bank,  for  writ  of  prohibition  to  Corne- 
lius Taylor,  Justice  of  the  peace  in  and  for 
South  Bntto  township.  In  Sliver  Bow  connty. 
From  an  adverse  Judgmm^  defendant  ap- 
peals; Dismissed. 


Jas.  H.  Baldwin,  for  appellant  H.  L. 
Maury  and  H.  T.  Canning  for  respcmdent 

BRANTLY,  C.  J.  Appeal  tctm  a  final 
Judgment  rendered  by  the  district  court  of 
Silver  Bow  county  upon  an  application  tor 
a  writ  of  prohibition  to  Cornelius  Taylor, 
the  Justice  of  the  peace  of  South  Butte  town- 
ship In  said  county.  That  final  Judgment 
was  In  fact  rendered  and  entered  by  the 
district  court  appears  only  from  a  copy  of 
the  notice  of  appeal  found  In  the  record. 

On  appeal  from  a  Judgment  the  record 
must  contain  a  copy  of  the  Judgment  rolL 
Code  Civ.  Proc.  S  1736.  There  can  be  no 
Judgment  roll  without  a  copy  of  the  Judgment 
Code  CIt.  Proc.  t  1176.  Nor  does  an  appeal 
I  He  until  the  judgment  has  been  entered. 
Code  Civ.  Proc.  S  1722,  as  amended  by  Laws 
1899,  p.  146.  It  therefore  does  not  appear 
from  the  record  that  this  court  has  Jurisdic- 
tion to  review  and  dispose  of  the  cause  on 
Its  merits,  and  the  appeal  must  be  dismissed. 
Lisker  V.  O'Rourke,  28  Mont  129,  72  Pacf 
416,  765,  and  cases  cited. 

The  appeal  is  dismissed. 

Dismissed. 

MILBCRN  and  HOLLOWAT,  JJ.,  concur. 


STATE  ex  rel.  LOTT  v.  DISTRICT  COURT 
OF  FIFTH  JUDICIAL  DIST.  FOB  MAD- 
ISON COUNTY  et  aL 
(Supreme  Court  of  Montana.  Jan.  8,  1906.) 

1.  JusrncES  or  tub  Pbaob  —  BjaomiiiT  — 
JuBiBDionon— CnmRxno  Gasb  to  Dxa- 

XBIOT  COUKI. 

A  complaint  filed  in  a  Justice  of  the  pesos 
court,  If  stating  a  cause  of  action  In  ^ectiaent, 
gives  the  justice  jurisdiction  for  no  pnrposst 
■o  that  he  cannot  confer  jurisdiction  on  the 
district  court  by  cwtifying  the  case  to  it 

[Ed.  Note.^For  eases  in  point  see  vid.  81, 
Cent  Dig.  Justices  of  the  Peace,  f  248.] 

2,  Saue. 

Code  Civ.  Proc  {  1486,  providing  that  If 
In  an  action  in  a  justice's  court  it  api»ear«  from 
defendant's  answer  that  the  question  of  title 
to  real  estate  is  Involved,  the  jusUoe  must  certi- 
fy the  case  to  the  district  court,  and  wheu  so 
certified  defendant  must  file  an  undertaking 
to  pay  costs  that  may  be  awarded  against  him, 
being  the  only  provision  authorising  a  case  to 
be  certified  to  the  district  court  by  a  Justice,  a 
case  may  not  be  so  certified  where  the  bond 
provided  for  thereby  Is  not  given,  or  where  the 
action  Is  one  la  whldi  the  question  of  title  to 
real  estate  may  not  bs  pn^erly  raised  by  the 
answer. 

Application,  on  the  relation  of  M.  H.  Lott 
for  writ  of  mandate  to  the  district  court  of 
the  Fifth  Judicial  district  in  and  for  the 
county  of  Madison,  and  Hon.  iMw  L.  Calla- 
way, Judge  of  said  court  Dlamlaied. 

E.  B.  Howell,  for  relator.  OUrk  ft  Dun> 
can.  for  remrandenta. 

HOLLOWAT,  J.  On  July  21, 1005,  an  ac- 
tion was  commenced  In  a  Justice  of  the  peace 
court  of  Madteon  county  by  t^  r^tor 
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against  Mn.  D.  A.  Pease  and  another.  Tbe 
complaint  alleges  that  at  all  times  therein 
mentioned  the  plaintiff  was  the  owner  In  fee 
simple  of  certain  real  estate,  which  Is  par- 
ticularly described;  that  In  November,  1903, 
plaintiff  let  the  premises  to  D.  A.  Pease  un- 
der a  tenancy  at  will;  that  D.  A.  Pease  aft^ 
wards  died  and  defendants  are  his  sole  heirs; 
that  D.  A.  Pease,  and,  after  his  deatb,  the 
defendants,  continued  to  occupy  the  premises 
under  said  tenancy;  that  on  June  16,  lOOS, 
plaintiff  terminated  such  tenancy  by  giving 
the  notice  required  by  law,  and  demanded 
that  defendants  vacate  and  surrender  the 
premises ;  but  this  the  defendants  have  failed 
and  refused  to  do,  to  plalntifTs  damage  In  the 
sum  of  $200.  The  prayer  Is  for  the  restitu- 
tion of  the  property  and  for  $200  damages, 
which  it  is  asked  to  bare  trebled  in  the 
Judgment 

The  defendants  by  answer  deny  tiut  the 
relation  of  landlord  and  tenant  ever  existed 
between  plaintiff  and  defendants;  deny  that 
plaintiff  has  any  title  or  right  of  possession 
to  the  property;  plead  the  bar  of  the  statute 
of  Ilmitatlona;  set  np  afflrmatlTely  title  In 
themselvefl  to  the  land  In  oontroversy;  and 
ask  that  the  caoae  be  cerUfled  to  the  district 
court,  u  the  determination  nt  the  title  to 
real  estate  Is  neceesaiUy  InvolTed.  Ther« 
was  not  any  bond  given  aa  required  by  sec- 
tion 1486  of  the  Code  of  OItU  Procedure. 
A  change  of  venue  waa  taken  to  another  jus- 
tice of  the  peace  court,  and  by  agreement  of 
the  parties  the  cause  was  certified  to  the 
district  court,  where  the  plaintiff  paid  the 
filing  fee  and  moved  the  district  court  to 
strike  out  the  defendants*  answer,  and  tor 
Judgment  This  motion  was  overruled,  and 
the  district  court  thereupon  declined  to  pro- 
ceed further  with  the  case  and  remanded  it 
to  the  Justice  of  the  peace  court  there  to  be 
proceeded  with  according  to  law.  The  re- 
lator thereupon  made  ap^lcatlon  to  this  court 
for  a  wilt  of  mandate  to  compel  the  district 
court  to  set  aside  its  order  and  proceed  to 
hear  and  determine  ttie  case.  An  altema- 
tive  writ  with  an  order  to  show  cause  was 
Issued,  and  upon  return  the  respondent  court 
and  Judge  moved  to  quash  the  alternative 
writ  and  to  annul  the  order  to  show  cause. 
Numerous  questlonB  were  suggested  upon 
oral  argument  and  are  presented  In  the 
briefs  of  respective  counsel,  which  need  not 
be  considered;  tor*  upon  any  theory  of  the 
case  represented,  mandamus  will  not  lie. 

1.  If  the  complaint  filed  In  the  Justice  of 
the  peace  court  be  considered  as  Mating  a 
cause  of  action  In  ejectment  as  held  by  the 
Court  of  Appeal  of  California  to  Hayden  t. 
Collins.  81  Pac  im  then  the  Justice  of  the 
peace  court  never  acquired  Jurisdiction  for 
any  purpose,  and  could  not  confer  Jnrisdl<^ 
tion  upon  the  district  court  by  cerUl^lng  the 
case  to  that  court 

2.  Assumli^  that  the  complatot  stotes  a 
cause  of  action  In  unlawful  detainer,  then  (a) 
'( the  qae8tl<nt  of  title  to  real  estoto  may  b* 


raised  In  such  an  action.  It  is  Bnfflclent  to  say 
that  the  bond  required  by  section  1486  of 
the  Code  of  Civil  Procedure  was  not  given, 
and  without  it  the  Justice  of  the  peace  conld 
not  certify  the  case  to  the  district  court  (12 
Ency.  Fl.  &  Pr.  687,  and  cases  cited) ;  or  0») 
if  the  question  of  title  to  real  estate  may  not 
be  raised  In  an  action  in  unlawful  detainer, 
then  all  these  auctions  respecting  title,  as 
set  forth  in  the  complaint  and  answer,  are 
surplusage  and  the  action  is  simply  one  in 
unlawful  detainer,  of  which  the  Justice  of 
the  peace  court  had  Jurisdiction,  and,  having 
Jurisdiction,  could  not  divest  Itself  thereof 
by  certifying  the  ease  to  the  district  court; 
for  the  only  provision  of  law  authorizing 
a  case  to  be  certified  to  the  district  court  la 
section  1486,  and  ihat  reten  only  to  a  case 
whore  the  title  to  real  estate  may  properly 
be  put  In  issue  by  the  answer.  In  any  view 
of  the  case,  the  district  coort  did  not  owe 
any  du^  to  hear  or  detramtoe  tills  case,  and 
cannot  be  coerced  by  mandamus. 

The  order  to  show  cause  is  annulled,  the 
alternative  writ  is  qnaahedk  and  the  peo- 
ceedings  are  dismissed. 

Dismissed. 

BRANl^T,  C.  3^  and  mLBUBN,  J.,  oonciir. 


VILI/AGB  OF  SAND  POINT  v.  DOYIiB. 
(Supreme  Court  of  Idaho.  Dec.  SO,  13306.) 

1.  NmsAnoi  —  Bjeusv  in  Equxtt  —  Ctm- 

Where  the  complaint  alleges  tiie  oorpoiato 

capacity  of  plaintiff,  and  that  by  some  threat- 
ened act  defendant  will  create  a  nuisance,  or 
threatens  to  or  is  about  to  commit  some  act 
that  will  endanger  the  health  of  the  inhaUtanta 
of  the  villaee  or  city,  or  that  will  result  in 
damage  to  the  property  of  the  city  or  village, 
or  may  be  the  means  of  causes  of  action  for 
damage  against  the  city  or  village,  equi^  viU 
grant  relief. 

2.  Plbadiito— DainnBsa. 

Where  a  complaint  states  any  cause  of 
action  that  will  put  the  defendant  on  his  de- 
fense of  the  alleged  wrongfol  act  It  Is  not 
subject  to  demurrer. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Kootenai 
County;  R.  T.  Morgan,  Judge. 

Actlcm  by  the  village  of  Sand  Point  against 
William  Doyle.  Judgmrat  tw  plaintiff,  de- 
fendant appeals.  Reversed. 

See  74  Pac.  861. 

H.  H.  Taylor  and  Cbas.  Ii.  Heltman,  for  ap- 
pellant B.  B.  HcFarland,  for  respondent 

STOCKSLAGEB.  0.  J.  Platotlfl  filed  Ita 
OMnplalnt  alleglog  that  it  Is  a  corporation. 
It  Is  shown  a  stream  known  aa  Sand  credc 
ruDB  through  the  village  of  Band  Point,  and 
that  there  is  a  bridge  across  said  stream  ooi^ 
nectlng  the  streets  at  elfbet  end  of  the  vlt 
lage.  This  bridge,  it  Is  alleged.  Is  450  feet 
long.  16  feet  wide,  Inclusive,  and  14%  feet  in 
widtb  within  the  railing,  and  from  U  to  30 
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feet  high.  It  la  bnllt  of  wood,  and  ts  a  prin- 
cipal highway  connecting  the  east  with  the 
west  side  of  said  creek.  It  was  constructed 
by  Kootenai  county  years  ago,  and  has  along 
its  entire  length  on  both  sides  substantial 
wooden  railings  necessary  for  the  safety  of 
the  traveling  public.  It  Is  allied  that  It  U 
necessary  that  such  railings  should  ranaln 
Intact  and  In  sound  condition;  that  large 
numbers  of  women  and  children  residing  In 
said  municipal  corporation  cross  this  bridge 
dally;  that  the  street  at  each  aid  of  this 
bridge  is  60  feet  wide,  and  has  been  dedicated 
to  the  public  and  accepted  by  the  municipal 
corporation ;  that  the  chairman  and  board  of 
trustees  of  said  municipal  corporation  did 
on  or  about  March  2, 1903,  «iact  an  ordinance 
prohibiting  the  sale  of  intoxicatlQg  liquors 
within  a  distance  of  100  feet  on  the  north  and 
south  Bides  of  said  bridge^  This  ordinance 
was  published  and  took  effect  April  10,  1908, 
and  has  never  been  repealed.  The  ordinance 
prohibits  the  sale  of  ardent,  distilled,  fer- 
mented, or  liquors  of  any  character  within  the 
prescribed  limits.  It  la  next  shown  that  re- 
spondent claims  to  be  the  owner  of  land 
situated  within  the  ravine  through  which 
said  stream  flows  within  the  corporate  lim- 
its of  appellant,  which  lot  of  land  touches 
the  rtf^t  of  way  upon  which  said  bridge  is 
situated,  on  the  north,  110  feet  from  the  west 
«EDd  4^  said  bridge,  and  that  respondent  has 
conatmctett  a  wooden  frame  building  on  said 
lot  and  ta  building  a  platform  or  bridge  frtun 
said  building  over  and  upon  the  right  of 
way  creased  by  said  bridge  with  the  Intention 
4tf  connecting  said  wooden  building  by  aald 
bridge  or  platform  with  the  floor  of  said 
tirldge^  and  that  be  threatens  to  tear  down 
and  ronove  the  ratling  upon  said  public 
bridge  at  a  point  where  said  platform  is  ex- 
tended to  connect  with  the  floor  of  said  pub- 
lic bridge,  in  order  to  use  said  public  bridge 
as  en  outlet  from  aald  ballding;  that  defend- 
ant intoida  to  use  said  building  as  a  saloon 
for  the  purpose  of  retailing  intoxicating  liq- 
uors to  the  public  therein  In  violation  of  the 
provisions  of  the  municipal  ordinance  before 
mentioned ;  that  defendant's  said  building  Is 
from  17  to  20  feet  from  the  railing  of  said 
public  la>idge  on  the  north  side ;  that  If  de- 
fendant is  allowed  to  connect  aald  ballding 
with  the  floor  of  said  public  bridge,  and  r^ 
move  the  railing  therefrom,  in  order  to  give 
blm  an  outlet  upon  said  bridge,  by  reason 
of  tlie  removal  of  said  railing  said  brtdge 
will  become  unsafe  and  Inaecnre  for  the  trav- 
eling public  and  for  teama  and  vehicles ;  that, 
If  defendant  la  allowed  to  condtict  a  saloon  In 
said  building,  that  portion  of  the  public  bridge 
In  front  of  bis  saloon  will  become  a  loitering 
place  tot  drunken  and  idle  men,  and  will  be 
annexing  as  w^  aa  unsafe  for  the  public,  es- 
pedally  women  and  children,  to  crosa  the 
public  bridge  at  said  point ;  that  said  bridge 
was  exacted  at  conaiderable  coat,  and  is  the 
prladinl  highway  across  said  creek  for  tba 
public;  that  a  wooden  building  will  Jeopard- 


ize  the  ezietence  of  said  bridge  by  reason  of 
probable  danger  from  fire  from  respondent's 
wooden  bnlldlng;  that  plaintUT,  prior  to  the 
conmiencement  of  the  construction  of  said 
wooden  building  by  defendant  notified  de- 
fendant that  he  would  not  be  allowed  to  con- 
struct or  maintain  a  building  for  saloon 
pmposes,  or  for  any  other  purpose,  along  the 
line  of  aald  bridge,  but  that  defendant  die* 
r^arded  said  notice  and  persisted  In  con- 
structing said  building,  and  still  porslsts  in 
connecting  said  building  with  the  public 
bridge,  with  the  intention  of  using  his  build- 
I  Ing  for  saloon  purposes  ;thatsald  building  used 
88  a  saloon,  with  Ingress  and  egress  to  and 
I  from  said  public  bridge,  will  be  a  nuisance,  es- 
'  peclally  to  the  women  and  children  who  are 
daily  compelled  to  pass  over  said  bridge ;  that 
on  or  about  Jnly  1,  1903,  defendant  opened 
said  building  and  moved  a  8to(^  of  Intoxi- 
cating llquMrs  therein,  and  for  several  days 
thereafter  openly  violated  said  ordinance  by 
retailing  Intoxicating  liquors  to  the  public; 
that  on  Jnly  S.  1908t  a  complaint  sworn  to 
and  filed  was  issued  by  a  Justice  of  the  peace 
for  said  precinct  and  county  charing  defrad- 
ant  with  violation  of  said  ordinance,  and 
Uierenpon  a  warrant  of  arrest  was  issued  up- 
on said  complaint,  and  defendant  pleaded 
guilty  to  the  charge,  and  was  sentenced  to 
pay  a  fine  of  $100,  or  be  imprisoned  In  the 
village  Jail  tor  the  term  of  CO  days;  that 
thereafter  said  flne  was  paid  by  defendant; 
that  appellant  has  no  adequate  remedy  at 
law,  and  that  to  allow  reqwndent  to  main< 
tain  a  saloon  in  said  ballding  will  inflict  ir- 
reparable Injury  upon  the  pobllc.  and  that 
it  will  result  in  the  estabUsbment  and  main- 
tenance of  a  nuisance,  besides  violating  the 
local  laws  of  said  municipal  corporation  and 
Jeopardize  the  safety  of  aald  bridge.  This 
statement  is  taken  from  appellant's  brle^ 
and  Is  conceded  by  counsel  for  respondent  to 
be  In  tbe  main  correct  We  think  It  owrectly 
states  tbe  Issue  presented  by  i^ip^nf  ■  com- 
plaint 

To  this  complaint  a  demurrer  was  Inter- 
posed aa  follows:  "(a)  That  said  complaint 
does  not  state  facts  sufficient  to  constltate  a 
cause  of  action  in  this:  (1)  That  said  com- 
plaint lacks  equity;  (2)  that  It  appears  from 
the  facts  stated  therein,  and  shows  on  tbe 
face  of  the  complaint  that  complainant 
has  a  complete,  speedy,  and  adequate  remedy 
at  law  tor  all  the  acts  complained  of,  and  for 
all  tbe  threatened  or  apprehended  acts  cent- 
plained  of;  (8)  that  it  appears  from  said  com- 
plaint that  any  injuries  which  may  result 
from  any  act  alleged  to  oe  threatened  by  de- 
fendant or  apprehoided  by  plalutUT  are  mete 
possibilities  and  exist  only  in  Imaglnatlcai; 
(4)  that  tbe  Injuries  alleged  to  be  threatened 
or  ai9)rebended  are  too  remote  to  justify 
any  relief  1^  Injunction;  ijSt  that  an  Injuuy 
tlon  granted  under  the  drcnmstances  set 
forth  in  said  complaint  wonld  deprive  de- 
fendant of  bis  property  without  due  process 
Ot  law*  and  without  wmpenwtlonj  that 
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Bald  Injnnctloti  woald  deprive  defendant  of 
blB  legal  rlgbt  to  the  reasonable  and  proper 
ose  of  a  public  hlgbway.  (b)  Tbat  the  com- 
plaint herein  is  ambignouB,  unintelligible  and 
uncertain  Id  this:  (7)  That  the  said  com* 
plaint  does  not  show  how  the  cutting  of  the 
rail  mentioned  In  said  complaint  would  in 
any  way  weaken  or  impair  the  bridge  there- 
in mentioned,  or  bow  the  building  of  de- 
fendant would  endanger  said  bridge  from 
fire  in  any  way,  or  any  more  tlian  any  otlier 
lawfully  constructed  building  of  similar  char- 
acter in  the  Tldnlty  of  said  bridge,  or  bow 
It  would  Increase  the  travel  on  said  bridge 
any  more  tiban  if  constructed  at  either  end 
thereof." 

On  the  17th  day  of  April,  1005.  the  de- 
murrer having  ttieretofore  been  submitted  to 
the  court,  a  judgment  was  entered  first  find- 
ing "tbat  the  said  amended  complaint  does 
not  state  facta  suffldoit  to  constitute  a 
cause  of  action  or  a  cause  of  suit,  and  that 
the  plaintiff  has  an  adequate  remedy  at  law," 
and  Judgment  tov  respondent  for  his  costs. 
It  will  only  be  necessary  for  us  to  ascertain 
whether  a  court  of  equity  can  grant  appellant 
any  of  the  relief  prayed  for  In  his  complaint 
as  shown  by  the  record-  If  so,  then  the  de- 
murrer should  not  have  been  sustained. 
That  munlclpalltleB  of  the  character  of  ap- 
pellant are  given  very  large  power  In  the 
control  and  management  of  their  affairs  la 
not  and  could  not  be  disputed.  They  have 
the  right  to  regulate  and  control  the  sale 
of  liquors;  to  say  where  and  under  what 
conditions  liquors  may  be  sold  wltbln  their 
corporate  limits;  to  prescribe  certain  dis- 
tricts wherein  buildings  dangooua  to  the 
welfare  of  the  people  shall  not  be  erected; 
to  prohibit  the  conducting  of  any  business 
dangerous  to  the  morals  and  good  order  of  the 
people  of  the  municipality.  The  complaint 
must  be  taken  as  true  in  all  Its  allegations. 
The  demurrer  admits  this  fact,  but  by  its 
averments  says  that  there  is  not  enough 
stated  In  the  complaint  to  warrant  a  court 
of  equity  to  grant  any  relief:  (1)  That  a 
cause  of  action  Is  not  stated;  and  (2)  that 
appellant  has  a  plain,  speedy,  and  adequate 
remedy  at  lew,  and  it  Is  so  found  by  the 
court  If  we  find  that  the  village  of  Sand 
Point  has  full  power  and  control  over  Its 
streets,  alleys,  and  bridges,  and  the  right  to 
declare  by  ordinance  how  and  where  certain 
classes  of  business  shall  be  conducted,  then 
appellant  has  the  right  to  declare  by  ordi- 
nance that  a  saloon  business  shall  not  be 
conducted  vrithln  100  feet  of  either  the  north 
or  south  side  of  the  bridge  crossing  Sand 
creek.  Again,  If  the  ci^  Is  responsible  In 
damages  (and  likely  it  Is)  for  any  accident 
that  may  occur  on  said  bridge  by  reason  of 
any  defect  in  Its  construction  or  maintenance, 
then  it  becomes  the  duty  of  the  village  au- 
thorities to  guard  carefully  the  safety  of  the 
people  who  travel  over  and  across  this  part 
of  the  highway.  This  being  true,  we  think 
the  village  authorities  have  the  power  to 


permit  or  reject  the  application  of  any  one  to 
construct  any  kind  of  a  building  connecting 
with  this  bridge.  If  it  Is  by  them  nwaldered 
dangerous  to  the  traveling  public,  offensive 
to  any  class  of  people  who  may  have  oc- 
casion to  pass  over  the  bridge,  or  if  it  will 
In  any  manner  weaken  <«  reduce  the  safety 
of  the  bridge,  then  they  may  prohibit  ito  oon- 
struction. 

It  is  urged  by  counsel  for  appellant  that 
women  and  children  pass  and  repass  over 
and  across  this  bridge;  that  If  respondent  is 
permitted  to  conduct  a  saloon  In  his  building 
It  will  be  offensive  to  women  and  children 
who  have  occasion  to  pass  back  and  forth 
across  the  bridge;  tiiat  drunken  men  will 
congr^ate  In  front  of  said  building  and 
consequently  on  or  near  the  bridge,  and  thus 
create  a  nuisance.  Counsel  for  respondrat 
meets  this  argument  by  the  efat^mt  in  his 
brief  that  "it  Is  a  notorious  fact  that  In 
every  city  and  village  in  the  state  saloons 
open  upon  the  sidewalks  and  pavements,  and 
yet  it  la  not  anywhere  claimed  that  the  aide- 
walks  or  streets  immediately  In  front  of  such 
saloons  are  loitering  places  for  'drunken 
and  Idle  men.*"  This  atatemoit  does  not 
quite  meet  the  Issues.  It  is  shown  that  the 
streets  at  either  end  of  this  bridge  and  con- 
necting therewith  are  60  feet  wide,  whilst 
the  bridge  is  only  14%  feet  wide  in  the 
clear.  Again,  if  women  and  children  are 
passing  along  any  of  the  streets  of  the  vil- 
lage where  a  saloon  is  being  conducted,  tt 
"idle  and  drunken  men."  are  congregated  In 
front  thereof,  they  may  pass  to  the  (vpoalte 
side  of  the  street,  or  pursue  their  way  on 
another  street  In  other  words,  they  are  not 
compelled  to  pass  within  the  narrow  llmlte 
of  14%  feet  This  alone  may  not  be  suf- 
fldent  to  warrant  a  court  of  equity  to  grant 
relief  by  Injunction,  but  it  Is  certainly  ai>- 
pareut  that  there  Is  much  more  reason  for 
the  village  authorities  to  prohibit  the  sale 
of  intoxicating  liquors  In  a  building  with 
Its  only  outlet  connected  with  the  bridge,  than 
there  is  to  allow  saloons  to  be  conducted  on 
the  streets  that  have  bacb  entrances  through 
which  Intoxicated  persons  may  pass  without 
encountering  persons  to  whom  they  would  be 
obnoxious,  or  the  opposite  side  of  the  street, 
or  other  streets  on  which  people  may  travel, 
and  thus  avoid  close  proximity  with  such 
persons. 

Counsel  for  respondent  Inalsts  that  Koo- 
tenai county,  and  not  the  village  of  Sand 
Point,  has  the  care,  supervision,  and  control 
of  the  brl^  In  question  under  the  provisions 
of  section  81,  p.  208,  Sees.  Laws  1889.  This 
section  provides :  "The  clly  comidl  or  board 
of  trustees  shall  have  the  care,  supervision 
and  control  of  all  public  highways,  bridges, 
streets,  all^,  public  squares  and  commons 
within  the  dty  or  village,  and  shall  cause 
the  same  to  be  k^t  op^  and  In  repair 
and  free  from  nuisance.  *  *  *  All  public 
bridges  exceeding  60  feet  in  length  OYcr  any 
stream  croaslng  a  atato  ta  county  highway. 
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Bfaall  be  constracted  and  kept  In  repair  by 
tbe  county."  This  act  was  approved  Febru- 
ary 10.  1899.  In  an  act  passed  on  the  14th 
day  of  F^ruary,  1899  (at  page  270  of  the 
seme  Session  Laws),  we  find  the  following 
provision:  "Bach  incorporated  city,  town 
or  village  in  thla  state  constitutes  a  separate 
road  dlstrlc*  under  this  title,  and  the  city 
conncll  of  each  city  and  the  board  of  trustees 
of  each  town  or  village,  as  far  as  relates 
to  their  <dty,  town  or  village,  have  the 
powers  conferred,  and  must  perform  the 
duties  imposed  upon  the  board  of  county 
commissioners  of  their  respective  counties  by 
this  chapter.  Each  city  council  and  board  of 
trustees  must  appoint  a  road  overseer  who 
must  within  such  city,  town  or  village  have 
the  powers  conferred  and  perform  the  duties 
imposed  by  this  chapter"  •  •  Subdi- 
vision 27,  28,  and  29  of  section  73.  p.  205, 
Acta  1899,  authorizes  and  uupowers  cities 
and  villages  to  "prevent  and  remove  all  en- 
croachments into  and  upon  all  sidewalks, 
streets,  avenues  and  alleyB,"  and  to  "opra, 
widen  or  otherwise  Improve  any  street,  ave- 
nue, lane  or  alley"  and  to  "create,  open  and 
Improve  new  streets."  etc  All  of  the  above 
provisions  were  coustrued  by  this  court  In 
the  case  of  Carson,  v.  City  of  Genesee,  .74 
Pac  862.  After  reviewing  the  authorities 
and  the  various  legislative  acts  pertaining 
to  the  organization  of  dties,  towns,  and  vil- 
lages, the  powers,-  duties  and  responsibilities 
thereof,  Mr.  Justice  Allshle  said:  "It  wtU 
be  seen  from  the  foregoing  that  the  power 
of  cities  and  villages  in  this  state  over  the 
streets  is  exclusive  and  unlimited,  and  the 
question  arises:  Are  their  express  or  im- 
plied duties  to  the  public  and  the  tndtrldu- 
al  commensurate  with  the  powers  granted 
them?  It  Is  conceded  that  thwe  is  no  ex- 
press statute  in  this  state  making  municipal 
corporations  liable  In  damages  for  negligence. 
The  only  remaining  question  is,  can  such 
liabiUty  be  said  to  be  impUed?"  After  col- 
lecting and  discussing  a  great  many  authori- 
ties bearing  on  this  question,  the  opinion  con- 
cludes thus:  "It  had  ell  the  authority  re- 
quired to  have  kept  Ite  streete  in  repair,  and 
thereby  avoid  the  liability  to  which  It  now 
finds  itself  subjected."  The  above  case  was 
an  action  for  damages  resultliME  from  an 
injury  received  on  one  of  ttie  streete  of  the 
Tlllago  of  Genesee  by  reason,  of  a  deftetlve 
sidewalk. 

In  this  case  it  is  not  disputed  that  the 
bridge  connecting  the  two  streets  of  said 
Sand  Point  is  a  part  of  the  public  thorough- 
fare, and  la  within  the  corporate  limits  of 
said  village;  hence  with  the  same  construc- 
tltm  given  our  laws  governing  cities  and  vll- 
lages  as  is  shown  in  Carson  v.  City  of  Gene- 
see, we  must  conclude  that  the  village  of 
Sand  Point  has  complete  aod  exclusive  con- 
trol over  the  bridge  crossing  Sand  creek  with 
the  dut7  Imposed  upon  it  by  law  of  keeping 
It  In  r^talr  and  at  all  times  safe  and  con- 
TUleDt  for  the  iccommodatton  of  the  trar^ 


Ing  public.  Since  we  liave  reached  this  con- 
clusion, the  question  arises  as  to  who  would 
be  liable  for  any  damage  or  injury  resulting 
from  an  accident  caused  by  the  erection  of 
the  building  of  respondent  in  close  proxlmi^ 
to  said  bridge  and  connecting  therewith  by  a 
platform.  In  our  view  of  the  law  the  vil- 
lage is  responsible  for  the  condition  of  this 
bridge  and  any  and  everything  connected 
therewltlL  In  case  an  Injury  should  occur 
to  any  one  resulting  from  an  accident  occa- 
sioned by  the  construction  of  the  platform 
connecting  with  the  bridge,  if  it  could  be 
shown  that  the  accident  occurred  on  the 
right  of  way  or  street  of  appellant,  under 
our  holding  in  Carson  v.  City  of  Gwesee, 
the  city  could  be  made  to  respond  in  dam- 
ages, and  we  have  no  disposition  to  change 
the  construction  given  our  laws  gov^lo; 
the  questions  involTed  In  that  case  and 
this. 

We  think  tbe  demurrer  should  have  been 
overruled.  The  judgment  Is  reversed,  and 
cause  remanded  to  the  lower  court,  for  such 
further  proceedings  as  Is  consistent  with  this 
opinion.  Coste  awarded  to  appellant 

AILSHIE  and  SULLIVAN,  JJ..  concur. 


SHEFHARD  et  nx.  v.  GOBTTR  D'ALBNB 
LUMBER  CO.,  Lhnited. 
(Supreme  Court  of  Idaho.  Dec.  4.  190S.) 

Appeal— CoBPOBATioK—MiSTAKXN  Idehtitt 
—Mistake  im  FinDinos— Rbhahd. 

Where  an  acti<m  was  eommaiced  and  pro- 
secuted to  judsment  againet  a  domestic  cor- 
poration named  tbe  "Coeur  d'AIene  Lamber 
Company.  Limited,"  but  in  the  findings  It  is 
recited  that  the  defendant  is  a  Washington 
corporatioB.  and  throughout  tbe  findings  and 
judgment,  where  the  defendant  Is  named,  the 
word  "Limited"  Is  omitted,  and  an  appeal  Is 
taken  from  such  judgment  by  a  foreign  cor- 
poration organised  under  the  laws  of  the  state 
of  Washington  and  named  the  "Coeur  d'AIene 
Lumb»  Company,"  and  at  the  hearing  on  ap- 
peal the  plaintiff  and  respondent  admits  and 
shows  that  the  interchange  of  names  and  Bod- 
ing tliat  defendant  was  a  foreign  corporation 
was  a  mistake  or  clerical  error,  \e1d,  that  the 
cause  must  be  remanded  to  the  trial  court, 
with  instructions  to  correct  and  modify  the 
findings  and  judgment,  so  that  the  decree  may 
run  against  tb»  trae  defendant 
(Syllabus  by  tbe  Court) 

Appeal  from  District  Conr^  Kootenai  Coun- 
ty; R.  T.  Morgan,  Judge. 

Action  by  George  A.  Shephard  and  wife 
against  the  Coeur  d'AIene  Lumber  Company, 
Limited.  Judgment  for  plalntllto,  aad  de- 
fendant appeals.  Modified. 

Mc(3ear  &  Bui^an.  for  appellant  Olias. 
L.  Heitman,  for  respondents. 

AILSHIE,  J.  This  Is  a  novel  case  of  mis- 
taken identity— novel  because  the  bewildered 
refugees,  two  soulless  corporations  of  diverse 
origin,  in  their  flight  from  a  decree  In 
equity  (a  thing  abhorred  by  corporations),  be- 
came so  completely  lost  In  the  labyrinth  of 
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names  that  the  plaintiff  bai  been  thence  erer 
wont  to  turn  the  restraining  clauses  of  her 
decree  upon  the  twain  with  but  a  single 
name,  so  Indiscriminately  that  they  are  driv- 
en hither  to  tell  their  story.  Now  the  thing 
seems  to  have  happened  in  this  way :  There 
exists  by  the  Lake  Coenr  d'Alene,  in  the 
county  of  Kootenai,  a  corporation  bom  of 
the  laws  of  the  state  of  Idaho  and  named 
the  "Coenr  d'Alene  Lumber  Company,  Lim- 
ited." This  corporation  In  the  year  1903, 
not  content  alone  with  Its  own,  claimed  and 
asserted  that  tt  owned  the  lands  of  Hulda 
Sbepbard,  but  to  pay  heed  to  such  a  claim  she 
flatly  refused.  On  the  contrary,  she  drew 
her  bill  and  prosecuted  an  action  to  quiet  her 
title.  It  happened  about  this  time  there 
came  Into  existence  under  the  laws  of  the 
state  of  Washington  another  corporation, 
named  the  "Coenr  d'Alene  Lumber  Com- 
pany." The  defendant  failed  to  answer  the 
plalntifTs  complaint,  and  proofs  were  ten- 
dered and  findings  and  decrees  were  made 
and  entered.  By  the  fourth  finding  defend- 
ant Is  declared  to  be  a  "corporation  duly 
created,  organized,  and  exlstiog  under  and 
by  virtue  of  the  laws  of  the  state  of  Wash- 
ington." Throughout  the  flndli^  and  decree 
the  defendant  is  named  the  "Coenr  d'Alene 
Lumber  Company."  While  the  action  was 
commenced  against  the  Idaho  corporation, 
this  appeal  Is  taken  by  tbe  Washington  cor- 
poration. This  Washington  progeny  of  stat- 
ute law  charges  that  It  should  not  be  visited 
by  the  transgression  of  a  stranger,  that  it 
has  never  bad  Its  day  In  court,  and  ttiat  It 
has  been  mistaken  for  the  real  defendant. 
The  Idaho  corporation  seems  content,  and 
does  not  appear  In  this  court 

Respondent  Hnlda  Shephard  has  moved  to 
dismiss  the  appeal  on  tbe  grounds  that  notice 
thereof  was  not  served  on  the  real  defend- 
ant tbe  Idaho  corporation.  Respondent  ap- 
pears anxious  to  see  both  of  these  name- 
sakes, unmask  and  reveal  their  Identity  In 
court  Appellant  tells  ns,  however,  that  it 
came  Into  existence  under  the  persuasive 
Inflnoice  of  the  Washington  statutes  end  that 
It  has  no  longing  to  respond  to  any  Idaho 
decrees.  This  reluctance  undoubtedly  cornea 
from  Its  residence  In  Spokane,  where  so  many 
of  its  kind  exist  with  much  ease  and  plead 
Donresi^ence  In  Idaho  courts  without  an 
effort  At  the  argument  counsel  for  respond- 
ent admitted  that  tbe  finding  that  defendant 
la  a  Washington  «»poratlon  was  a  mistake. 
Possibly  there  was  an  attraction  about  the 
Washington  corporation,  "Coenr  d'Alene 
Lumber  Company,"  from  the  fact  that  It  was 
not  ''limited."  Appellant's  brief  and  argu- 
ment seem  to  have  set  respondent  at  ease 
on  that  scor^  and  her  counsel  has  filed  a 
motion  to  have  tbe  findings  and  jndgment  to 
corrected  as  to  make  tbe  decree  run  against 
the  "Limited"  corporation  of  Idaho,  the  real 
defendant  This  we  could  not  do.  If  we 
should  sustain  the  motion  to  dismiss,  which, 
indeed*  we  think  was  well  taken.   Since  this 


latter  motion  has  been  made,  however,  we 
have  concluded  that  we  might  be  able  to 
reach  a  conclusion  In  the  case  satisfactory 
to  both  sides — a  conclusion  as  unusual  as  this 
case  Is  novel. 

We  win  remand  the  case,  with  direction 
to  tbe  trial  court  to  correct  and  modi^  tlu 
findings  and  jndgment  so  that  the  same  will 
run  against  the  Coenr  d'Alene  Lumber  Com- 
pany, Limited,  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of 
Idaho.  Appellant  will  be  awarded  costs  of 
appeal,  which  shall  only  Include  80  pages  of 
transcript  and  brief. 

ST0GK8LAGER,  a  J.,  and  SULLIVAN.  J., 
concur. 


ABRAMS  v.  WHITB  «t  aL 
(Supreme  Court  of  Idaho.  Nov.  28,  1005.) 

L  COUBTS  —  BXCX.USIVE  JUBIBDICTION  —  SET- 

TLEuanr  or  DaciosirT's  EIbtatk— Psobate 

COUBTS. 

The  [vobate  conrts  of  this  state  have  ez- 
cluflive  Jurisdiction  of  the  settlement  of  estates 
of  deceased  persons,  subject  to  appeal  to  the 
district  court  for  review  of  any  proceeding 
bad  therein. 

2.  Saub— Remidt  in  BqmiT— Fbauo. 

*  EouEty  will  not  lend  Its  aid  In  an  original 
proceeoing  In  the  district  court,  anlesa  it  is 
shown  that  fraud  has  been  prepetrated  Id  the 
probate  court.  The  particular  act  and  thing 
coDstitutlug  the  fraud  must  be  definitely  and 
positively  alleged,  and  that  the  party  Is  without 
remedy  elsewhere  than  in  a  oonrt  of  bquI^. 
S.  8am»— DBmruiB. 

A  demurrer  will  be  sustained  to  a  com- 
plaint In  equity  that  falls  to  allege  fraud  In 
the  probate  court,  and  also  show  the  neces- 
sity for  the  prosecution  of  the  action  in  the 
court  of  equity. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Nes  Pace 
County;  E.  C.  Steele.  Judge. 

Action  by  Sarah  Z.  Abrams  against  Eliza- 
beth White  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeala  AtDrmed. 

F.  D.  Onlver,  for  appellant  I.  N.  SmlUi 
and  Chas.  L.  McDonald,  for  respondents. 

STOCKSLAOER,  C.  J.  This  case  is  be- 
fore ns  on  appeal  from  the  district  court  of 
Nez  Perce  county.  Plaintiff  filed  her  com- 
plaint to  which  an  answer  was  filed  by,  some 
of  the  defendants.  Afterward  plalntUX  had 
permission  to  amoid  her  complaint  which 
was  done,  and  thereafter  demurrers  were 
filed  by  all  of  the  defendants ;  tbe  only  one 
appearing  In  the  record  being  that  of  defend- 
ant Elizabeth  White,  which  Is  as  follows; 
"(1)  That  the  said  complaint  shows  upon  Its 
fact  that  there  Is  a  misjoinder  of  the  parties 
defendant  In  this,  that  Chas.  L.  McDonald 
Is  Improperly  united  as  a  party  defendant 
in  said  cause.  (2)  That  there  is  a  misjoinder 
as  to  parties  defendant  herein,  In  this,  that 
Chas.  G.  Kress  Is  Improperly  Joined  In  the 
above  cause  as  a  party  defoidant  (S)  That 
there  Is  a  misjoinder  as  to  parties  afiBxed 
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herein.  In  tbls,  that  Chas.  O.  Kress,  as  ad- 
ministrator with  the  will  annexed  of  the  estate 
of  John  M.  Sllcott,  deceased.  Is  Improperly 
Joined  as  a  party  def^dant  (4)  That  the 
said  complaint  does  not  state  facts  sufficient 
to  consUtate  a  cause  of  action  against  this 
defendant  (5)  Tliat  said  complaint  docs  not 
state  facts  sufficient  to  emstltiite  a  cause  of 
actifHL**  The  demorrerB  of  fb»  defendants 
who  were  regularly  served  were  argned  and 
■obmitted  to  the  court  and  on  the  27th  day 
of  July.  190S,  the  court  made  and  caused  to 
be  oitwed  of  record  an  order  anstalning  tlie 
demnriera  and  Judgment  ordered  and  en- 
tered in  favor  of  defoidants  tor  costs.  From 
tills  Judgmoat  an  an>eal  is  taken. 

A  motirat  was  submitted  to  this  court  to 
dismiss  this  appeal  for  the  following  rea- 
sons: **That  tlM  notice  of  appeal  notifies 
that  there  will  be  more  than  one  appeal 
taken,  and  that  the  bond  on  appeal  is  con- 
ditioned for  the  payment  of  a  iringle  9800 
onder  the  statutory  penalties  and  obligations, 
and  that  said  Ixmd  is  uncertain  and  amblg^ 
ooQs  in  that  it  does  not  state  tnm  or  to 
which  sppeal  It  is  conditioned."  The  notice 
fQlk>ws :  "Please  take  notice  that  ttie  above- 
named  plaintiff  appeals  to  the  Suprone 
Court  of  the  state  of  Idaho,  from  that  ces- 
tain  decision  snd  wder  sustaining  defends 
anl^  demnrrera  to  plaintUFs  ammded  com- 
plaint, and  from  the  Judgment  of  dismissal 
of  the  said  district  court  and  the  whole  there- 
of, altered  herein  on  the  27th  day  of  Jnly, 
ICNKt,  in  favor  of  said  defendants  and  against 
said  plaintiff.'*  This  court  lias  rq^tedly 
held  that,  where  the  notice  provided  for  two 
appeals,  such  ss  an  appeal  from  the  judg- 
ment and  an  oilier  ormuling  a  motion  for  a 
new  trial,  or  any  other  appealable  order,  and 
but  one  bond  was  given  in  the  statutory 
f&rm  and  amount  without  particularly  qped- 
fylng  whether  the  appeal  was  from  the  Judg- 
ment or  OTier,  a  motion  to  dismiss  the  ap- 
peal would  be  sustained.  In  this  case,  •how- 
ever, tbere  was  but  one  appeal  to  be  taken, 
and  that  was  ftom  tlie  Judgment  on  the  ordtt 
sustaining  the  donurrers  to  the  complaint; 
and,  whilst  the  notice  says  the  appml  will 
be  from  the  order  and  the  Judgment,  and  the 
whole  tbereof,  that  part  vlth  reference  to 
the  order  will  be  treated  m  surplusage  only, 
and  does  not  affect  the  bond  on  aiv>eal  fttun 
the  Judgment  The  motion  Is  denied. 

Oounsel  for  appellant  urges  that  the  court 
on  its  own  motion  "arrogated  to  itself  the 
statutory  privilege  of  bolding  against  plain- 
tiff on  the  grounds  of  want  of  Jurisdiction, 
which  seldom  is,  and  never  ebould  be,  in- 
voked upon  the  court's  own  motion,  unless 
unquestioned  and  conclusive"  We  cannot 
give  our  assent  to  this  contention.  If  the 
court  is  satisfied  from  former  decisions  of 
this  court,  or  from  any  well-founded  reason, 
that  it  is  without  Jurisdiction  to  hear  and 
decide  the  questions  presented  by  the  plead* 
Ings,  It  becomes  the  duty  of  the  court  to  re- 
fuse to  try  the  case^  and  thus  possibly  save 


lai^e  expense  to  all  parties  to  the  litigation. 
This  rule  has  Its  foundation  in  equity,  and 
It  iB  upon  the  assumption  that  it  is  better  to 
have  the  Issues  settled  by  the  appellate  court 
before  the  expense  of  a  trial,  than  to  take 
the  entire  case  up  after  trial,  and  after  large 
expenditures  have  been  Incurred.  With  this 
view  of  the  case  as  It  Is  presented  to  us,  the 
only  question  we  will  examine  and  determine 
Is,  whether  the  court  had  jurisdiction  to  try 
the  issues  as  presented  by  the  pleadings; 
that  Is,  the  complaint  and  demurrers,  and 
whether  the  demurrers  were  properly  sus- 
tained. If  the  court  was  without  jurisdic- 
tion, then  tt  was  not  only  its  right  but  duty 
to  so  declare  and  refuse  to  try  the  case. 
It  will  be  obsewed,  however,  that  the  court 
did  not  arbitrarily  refuse  to  entertain  Juris- 
diction. It  is  shown  by  the  order  sustaining 
the  demurrers,  to  wit:  •<  •  •  *  The  court 
having  beard  the  arguments  pro  and  eon 
thereon,  and  having  asked  for  arguments  on 
the  point  of  Jurisdiction  of  this  court  to  hear 
and  determine  this  case,  and  the  said  point 
having  been  argued,  and  the  court  having 
iKoi  fully  advised  in  tbe  premises,  it  is  now 
considered  and  ordered  that  tbe  said  demur- 
rers, and  each  thereof,  be  sustained,  as  the 
court  has  no  Jurisdlctifm  of  the  above-enUtied 
causeu  •  •  •  "  We  are  not  advised  of  the 
contoits  ot  the  dmnrrw  of  d^endant 
McD(mald  M  defondant  Ohas.  0.  Kress,  or 
any  of  tbe  other  defendants  to  tbe  action, 
and  do  not  know  whetiier  tbe  question  of 
Jurisdiction  was  raised  in  t/lfbet  of  them  or 
not  Want  of  Jurisdiction  is  <me  of  tlie 
grounds  of  dranurrer  provided  for  by  our 
statute^  and  it  senns  tbe  court  requested  an 
argument  on  this  particular  question.  If 
we  are  to  follow  Olark  v.  Bossier  et  al.,  re- 
ported In  78  Pac.  SfiS,  then  tbe  demurrer 
that  the  "complaint  did  not  state  tacts  suffi- 
cient to*  oonsHtute  a  cause  ot  action"  was 
good,  and  riiould  have  bem  sustained,  and, 
if  the  court  oToneously  founded  his  ruling 
on  an  improper  foundatlcm,  it  would  not 
benefit  tbe  plaintiff. 

We  do  not  wish  to  be  understood  as  intt- 
matlng  that  the  court  did  improperly  decide 
the  questiim  of  demurrer,  as  the  record  Is  not 
8uffl<^t  to  give  us  this  information.  .  We 
can  see  no  reason  why  the  rule  announced 
In  Clark  v.  Bossier  et  al.,  .Biq>ra,  should  not 
be  followed  In  this  cas&'*It  may  be  true, 
as  insisted  by  learned  counsel  for  appellant, 
that  a  gross  Injustice  has  been  done  bis 
client  but  the  statute  provides  a  remedy  for 
all  errors  of  the  probate  and  Justices'  courts 
by  appeal  to  the  district  court  It  may  also 
be  said  that  errors  and  mlstekes  in  the  pro- 
bate court  may  be  corrected  by  proper  pro- 
ceedings in  that  court  and,  if  not  corrected 
tbere,  an  appeal  may  l»e  takm  to  tbe  dls- 
I  trict  court  and  fr«n  tha«  to  this  court 
I  Equity  will  not  lend  its  aid  where  no  effort 
i  is  shown  to  have  been  made  in  the  court  of 
I  original  Jurisdiction,  and  tbe  fact  that  a  par- 
I  ty  has  permitted  the  statutory  time  to  run 
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against  an  appeal  ii  not  anfflclent  to  antbor- 
Ize  a  court  of  equity  to  assume  Jurisdiction. 
It  may  also  be  said  that,  where  there  Is  an 
attempt  to  charge  fraud,  the  particular  act 
and  thing  constituting  sncb  fraud  must  be 
pointed  out  It  Is  not  anfflclent  to  allege 
tbat  the  plaintiff  was  absent  at  each  and  all 
of  Bald  sales  and  at  the  presentation  and 
allowance  of  each  of  said  accounts,  and  tbat 
she  had  no  knowledge  of  the  manner  in 
which  said  estate  was  being  administered 
until  recmt  date,  the  latter  part  of  Decem- 
ber,  1901,  and  tberefore  relied  fnlly  up- 
on her  said  attorney  to  protect  ber  Interest 
In  said  estate.  There  Is  no  fraud  alleged 
here  Anothn  allegation  Is:  "That  the  or- 
der of  sale  of  the  abore-dedcrlbed  property 
was  obtained  by  said  dtfendants  tram  said 
probate  court  by  wrongfully,  falsely,  and  un- 
lawfully r^tresenflng  tiiat  said  Bllxabefli 
White  was  tbe  execntrtz  of  said  estate  of 
David  H.  White,  deceased,  and  that  the  es- 
tate of  said  John  M.  Sllcott,  deceased,  was 
indebted  to  said  estete,  •  •  *  '*  Certain- 
ly no  fraud  alleged  bere.  Again:  *Thls 
plalntlfl  alleges  that  said  claim  was  pre- 
Bttited  by  said  defendants,  Eliaabetb  White 
and  Charles  L.  McDtmald.  wlttwut  authority 
to  rectf TO  peyment  thereof,  without  autlMffi- 
ty  to  receipt  for  the  same,  and  tbat  the  said 
Elisabeth  White  and  Gbaa.  U  Hd>)nald  well 
knew  tiiat  tbe  said  SHlsabeth  White  was  not 
tbe  eucutrlx  of  said  estate  or  authwlsed  to 
present  said  claim  or  to  recelre  the  payment 
thereof,  and  knew  that  tbwe  was  no  legal 
tepresmtatlTe  of  said  estete,  or  any  p^son 
aut^Mdaed  to  present  said  claim  or  to  receive 
tbe  paymoit  thereot"  We  find  no  fraud 
pointed  out  in  any  of  these  allegations,  nor 
do  we  And  anywhere  In  tbe  complaint  an  al- 
legatkn  that  ci»nes  wltbln  tbe  rule  fOr  alleg- 
ing fraud.  If  any  of  t2ie  wrongs  complained 
of  by  plaintiff  were  committed  by  any  of  the 
detendantB,  tbe  donbtless  has  a  ronedy  otiaa 
than  the  one  sought  to  be  eofcnoed  In  this 
action. 

Tbe  judgment  Is  afflrmed,  with  ooste  to 

respondrat 

AILSHIB  and  SULLIVAN,  JJ.,  concur. 


WHITMAN  T.  McCOMAS. 
(Supreme  Court  of  Idaho.   Dec.  20,  1905.) 

1,  Bjectueht— Aduissioh  akd  Bkjection  or 
BrinEnon. 

On  the  trial  of  an  ejectment  case,  tbe  conrt 
should  admit  all  testimony  offered  by  the  plain- 
tiff tending  to  prove  his  poasesslon. 
[Ed.  Note. — For  cases  in  point,  see  ToL  17, 

Cent.  Dig.  Ejectment,  S  278.J 

2.  Trial— InaTBUCTions. 

No  InatmcUous  should  be  given  to  the 
Jury,  except  those  Including  the  law  applicable 
to  the  facts  ctf  the  case  as  shown  bj  tbe  evi- 
dence, and  the  general  principles  of  law  govern- 
ing the  case. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Idaho  Coun- 
EL  C.  Steele,  Judges 


Action  by  R.  O.  Whitman  against  Jesse  B. 

McComas.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed. 

L.  Vln^ard  and  T.  H.  Bartlett.  for  ap- 
pellant  W.  N.  Scales,  for  respondent 

SULLIVAN,  J.  This  Is  an  action  In  eject- 
ment, and  involves  the  right  to  the  poBsession 
of  the  N.  E.  ^  Of  the  S.  E.  ^  of  secUon  27, 
T.  80  N.,  range  4  E.,  In  Idaho  oonnty;  the 
same  being  included  In  what  Is  referred  to  In 
the  record  as  the  "W.  F.  Smith  Ranch." 
United  Stetes  survey  of  said  land  was  but 
recently  eztoided  over  it  The  complaint 
contelns  tbe  usual  allegations  of  a  complaint 
In  ejectment,  and  Judgment  for  possession  Is 
prayed  for  with  damages.  Tbe  answer  Is  a 
Bpedflc  denial  of  the  allegations  of  tbe  cmn- 
plaint  Tbe  cause  was  tried  by  tbe  court 
with  a  Jury,  which  resulted  In  a  T«rdlct  for 
tbe  defendant,  and  Judgment  was  entered 
accordingly.  The  appeal  Is  from  the  Judg- 
ment Numerous  errors  are  assigned,  going 
to  the  admission  and  the  rejection  of  certain 
testimony,  and  tbe  rejection  and  giving  of 
certain  Instmcttons  to  the  Jury.  It  appears 
from  the  evidence :  That  tbe  appellant  and 
one  M.  S.  McMurry  were  partners  as  early  as 
Decranber,  1902,  and  that  such  partnership 
was  formed  for  tbe  purpose  of  procuring  title 
to  certain  land.  Including  tbe  land  in  qoee- 
tion,  situated  In  Idaho  county,  and  ralMng 
sto(^  thereon.  At  that  time  the  appellant 
and  said  McHurry  were  residents  of  tbe 
state  of  Montena.  UcMor^  went  into  Idaho 
county,  Idaho,  for  tbe  purpose  of  procuring 
a  stock  ranch  for  said  partnership,  and  it  ap- 
pears from  tbe  evidence  tbat  be  purchased 
what  Is  known  and  referred  to  in  tlm  record 
as  the  "W.  F.  Smith  Ranch,"  which  includes 
the  40  acres  In  dispute,  and  took  a  conv^- 
ance  of  said  Smith  ranch  in  bis  own  name 
and  other  lands.  That  some  time  in  tbe 
spring  of  1903  the  respondent  who  is  the 
nephew  of  said  McHurry,  puKdiased  an  ad- 
joining ranch  known  as  tbe  "Bowtti  Randi," 
and  It  appean  that  the  appelant  and  re- 
spondent and  said  McMurry  aipreed  to  uid 
did  fence  a  large  tract  of  land  conslstii^  of 
about  480  acres,  Including  the  W.  F.  Smith 
ranch,  a  part  of  the  Bowen  ranch,  and  otbw 
lands.  It  appears  that  Whitman  first  came 
to  the  land  In  dispute  In  April,  1008,  remained 
a  day  or  two,  returned  to  Montana,  and 
again  returned  to  Idaho  In  May,  1903,  and 
remained  tbwe  until  the  following  October, 
when  be  wait  to  Montana  and  returned  to 
Idaho  In  April,  1004.  Said  partnership  was 
dissolved  about  .^prll,  1904,  and  under  the 
dissolution  agreouent  said  McMurry  con- 
veyed whatevo'  title  be  had  In  said  W.  F. 
Smith  ranch  to  tbe  appellant  The  deed  of 
conv^ance  Is  dated  the  22d  day  of  April, 
1904,  and  was  signed  and  acknowledged  on 
that  date.  It  was  witnessed  by  the  respoi^- 
ent  J.  B.  McComas.  Counsel  fOr  appellant 
on  tbe  trial  offered  that  deed  in  evidence  and 
on  objection  by  counsel  for  tbe 
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the  court  ndnded  It  Bjr  tbat  deed  McMnrry 
conveyed  to  appellant  all  of  bis  right,  title, 
and  Interest  of  every  kind  or  natnre,  as  stated 
In  the  deed,  to  wit:  "In  and  to  my  sgnat- 
ter*s  right  and  location  and  possession,  on  a 
certain  one-fonrth  section  of  land.  Including 
100  acres  of  land  known  as  the  *W.  F.  Smith 
Ranch,'  lying  In  the  Clearwater  Meadows, 
whl(A  said  160  acres  of  land  Iwing  bounded 
on  the  north  and  east  by  Jease  McComas* 
and  OD  the  sooth  by  Miss  Cora  McMnrry's 
place.  *  *  * "  At  the  same  time  counsel 
for  plalntiCP  offered  a  quitclaim  deed  of  the 
same  premises  from  the  said  W.  F.  Smith  to 
the  said  McMnrry.  Those  deeds  were  offered 
for  the  purpose  of  laying  the  foundation  to 
^w  that  plalnticr  had  deralgned  his  title  to 
the  right  of  the  possession  to  the  land  in  dis- 
pute In  this  action  through  them.  We  think 
the  court  «rred  In  exclndlng  said  deeds.  The 
object  and  purpose  of  counsel  In  off^lng 
them  was  to  show  that  whatever  title  appel- 
lant had  ta  the  land,  and  his  right  to  posses- 
sion thoeox,  be  procured  through  those  deeds, 
and  tlwt  he  wait  Into  possession  nnder  the 
title  doralgned  through  them.  The  land  was 
at  that  time  a  part  at  the  public  domain,  and 
had  not  yet  been  surveyed,  and  no  segregation 
of  it  had  beoi  made  by  entering  it  under  any 
€i  the  land  laws  of  the  IMited  Statra.  The 
Tderancy  of  tbat  evidence  Is  clearly  apparent 

McMurty  tostlfled  as  a  witness  on  behalf 
of  like  respondent  and  testlfled  that  he  bad 
released  the  40  acres  In  dispute  to  the  re- 
qiwndent  HcComas  In  the  spring  of  1903.  and 
ttmt  he  released  It  and  with  the  consent 
of  the  appellant;  while  the  appellant  testi- 
fied that  respondent  never  released  it  with 
appellantfs  consult,  or  at  all.  And  the  fact 
that  he  executed  said  deed  of  April  22,  1904. 
oonvegrlng  said  Smith  ranch  to  the  appellant 
particularly  describing  It,  and  tbat  said  deed 
was  witnessed  by  tbe  defendant  IbiGomas, 
ms  a  drcumstance  touUng  to  support  tbe  evi- 
dence of  the  appellant  For,  if  tbe  40  acres  In 
diqrate,  vhldi  Is  conceded  to  be  a  part  of  the 
W.  F.  Smith  ranch,  bad  been  abandoned  and 
turned  over  to  HcGomas  In  March  or  April, 
1906,  why  did  McOnrry  conv^  tbe  W.  F. 
Smltii  ranch  to  appellant  without  CKlnding 
the  40  acres  In  dlqpnto?  And  why  did  the  de- 
fendant McComas  witness  said  deed  of  con- 
veyance about  a  year  after  be  dalms  to  have 
takn  possession  of  the  cUsputed  4&«cre 
tract  as  Us  ownT  It  sesms  to  us  tbat  this 
la  ft  strong  drcumstance  sui^ortlng  the  testi- 
mony of  tbe  appellant  and  Is  a  drcumstance 
l^t  tbe  aK>ellant  had  a  i^bt  to  have  placed 
beftffe  Uie  Jury.  There  Is  a  conflict  In  tbe 
evidence  in  this  case,  and.  If  tbe  fact  that 
McMnrry  conveyed  the  Smith  ranch  to  the 
ai^ellant  more  than  a  year  Rtter  he  claimed 
to  have  turned  tbe  40  In  dispute  over  to  the 
defendant  and  the  deed  witnessed  by  de- 
foidant  had  been  presented  to  the  Jury,  we 
are  not  able  to  say  that  their  verdict  would 
have  been  in  favor  of  the  defendant 

Counsel  for  respondmt  states  In  his  brief 
tbat  tbe  deed  from  McMnrry  to  the  flvpellaati  ' 


which  was  offered  In  evidence  by  tbe  appel- 
lant, was  rejected  by  the  court  as  Incompe- 
tent and  irrelevant;  but  regardless  of  that 
fact  be  consented  that  it  should  be  Intro- 
duced In  evidence,  or  that  he  himself  Intro- 
duced It  and  that  It  was  read  to  the  Jury, 
and  that  plaintiff's  said  Exhibit  B  Is  tbe 
same  as  defendant's  Bxhtblt  8  (folio  253  of 
the  transcript).  It  appears  that  the  counsel 
has  gotten  the  exhibits  mixed  In  bis  mind,  as 
plaintltTs  Exhibit  B  was  a  quitclaim  deed 
from  W.  F.  Smith  to  one  M.  S.  McMurry. 
Defendant's  Exhibit  A  was  a  quitclaim  deed 
from  said  McMurry  to  tbe  appellant,  and  tbe 
only  indication  we  have  In  tbe  transcript 
that  the  defendant  ever  offered  a  paper  mark- 
ed defendant's  Exhibit  S  Is  that  tbe  transcript 
contained  the  quitclaim  deed  from  McMurry 
to  the  appellant  under  the  caption  of  "De- 
fendant's Exhibit  S.**  We  have  carefully 
searched  the  transcript  to  find  whether  plain- 
tiffs Exhibit  A  was  ever  Introduced  in  evi- 
dence, or  that  the  defendant  erer  introduced 
said  exhibit  as  his  E>xhiblt  8,  and  have 
failed  to  find  that  defendant  ever  introduced 
said  exhibit  However,  said  quitclaim  deed 
from  McMurry  to  the  appellant  was  ruled 
out  by  the  court  when  offered  by  counsel 
for  the  appellant  on  the  objection  of  counsel 
for  the  respondent  as  Irrelevant,  incompetent 
and  Immaterial,  and  the  record  does  not 
show  tbat  it  was  ever  offered  by  the  plaintiff 
or  admitted  in  evidence  on  behalf  of  the  re- 
spondent. After  that  deed  bad  been  rejected 
by  the  court  In  the  presence  of  the  Jury  as 
Incompetent  Irrelevant  and  Immaterial,  and 
thus  discredited,  the  Introduction  of  it  by 
tbe  defendant  would  not  cure  the  error  made 
by  the  ruling  of  the  court  in  the  presence  of 
the  Jury.  The  respondent  had  a  right  to 
prove  his  case  in  an  orderly  way,  and  not  by 
the  grace  of  respondent's  counsel.  Tbat  evi- 
dence had  been  condemned  by  tbe  court  held 
Immaterial,  and  rejected.  Under  tbat  state 
of  facte  it  would  not  be  fair  to  the  appellant 
to  permit  counsel  for  the  respondent  to  say 
to  the  Jury,  "Although  this  evidence  Is  in- 
competent and  has  been  rejected  by  the  court 
as  Irrelevant  I  will  Introduce  It"  Under 
those  drcmnstences,  the  Jury  would  pay  ho 
attention  to  the  evidence  whatever.  Errors 
of  this  kind  c&nnot  be  cured  In  that  way. 

The  record  shows  tbat  the  appellant  fur- 
nished tbe  money  to  McMurry  with  which 
he  bought  said  W.  F.  Smith  ranch,  and,  If 
the  testimony  of  tbe  plaintiff  be  true,  McMur^ 
ry  Is  attempting  to  perpetrate  a  fraud  upon 
his  former  partner  by  testifying  tbat  be  bad 
turned  said  40  acres  over  to  bis  nephew 
about  a  year  prior  to  tbe  time  of  tbe  dis- 
solution of  the  partnership,  and  prior  to  bis 
conveying  It  by  deed  to  his  former  partocr. 
the  appellant  It  was  error  for  tbe  court 
to  exclude  tbe  testimony  of  plaintiff  to  the 
effect  that  be  entered  Into  possession  of  the 
land  In  dispute  under  and  by  virtue  of  said 
deeds  of  conveyance.  While  it  Is  true  that 
tbe  evidence  was  not  suffldent  to  show  tbat 
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the  plalDtlff  had  remained  in  posaesslon  of 
the  land  Id  dispute  as  late  as  the  fall  of 
1904,  when  he  was  forcibly  driven  from  It 
with  a  gUQ  by  the  respondent,  there  is  evi- 
dence  to  show  that  he  went  Into  the  posses- 
slon  of  the  said  premises  lawfully,  and  then 
It  devolved  upon  him  to  show  that  he  contin- 
ued In  possession  thereof.  The  disallowance 
of  this  evidence  no  donht  prejudiced  the 
plalntitTs  case  and  perhaps  misled  the  Jury, 
and  it  was  error  for  the  court  to  reject  it 

Counsel  for  appellant  ofTered  In  evidence 
the  notice  and  claim  of  e  possessory  right 
dated  November  4,  1904,  made  under  the 
statutes  of  this  state,  and  on  objection  of 
counsel  for  the  defendant  the  court  exclud- 
ed it  This  action  of  the  court  Is  assigned 
as  error.  It  is  alleged  In  the  complaint  that 
on  the  3d  day  of  November,  1904,  the  plain- 
tiff was  lawfully  possessed  of  said  tract  of 
land,  and  that  the  defendant  about  2  o'clock 
p.  m.  of  that  day  entered  into  the  possession 
of  the  said  premises  and  ousted  the  plaintiff. 
As  the  appellant  thus  admits  that  he  was 
ousted  from  said  premises  on  the  3d  day  of 
Novem^ter,  1904,  a  claim  of  possessory  right 
made  and  filed  on  November  4,  1904,  would 
not  be  competent  evidence  In  the  case.  The 
court  did  not  err  In  rejecting  that  notice. 

Over  the  objection  of  counsel  for  the  ap- 
pellant, the  court  allowed  the  respondent 
to  testify  to  conversations  between  himself 
and  McMurry  relative  to  McMurry  allowing 
the  defendant  to  take  possession  of  the  dis- 
puted forty,  which  conversations  were  not  In 
the  presence  of  the  appellant  This  was 
clearly  error,  for  no  conversations  between 
the  defendant  and  McMnrry,  not  had  in  the 
presence  of  the  appellant,  could  bind  the  ap- 
pellant The  court  erred  in  admitting  such 
conversation. 

McMurry  testified  that  he  released  the 
40  in  dispute  to  the  respondent  In  Feb- 
ruary or  March,  1903,  and  that  he  notified 
his  partner,  Whitman,  by  letter,  of  that  fact 
We  have  in  the  record  said  letter  from  Mc- 
Murry to  Whitman,  dated  March  2,  1903, 
in  which  be  says,  among  other  things:  "He 
[referring  to  defendant]  wants  us  to  let  him 
have  the  forty  that  Joins  him  on  the  west  and 
we  take  the  forty  I  spoke  about  on  the  plat 
if  he  could  get  It  that  way,  he  would  take  it 
and  I  would  rather  see  him  get  It  than  some 
one  else,  but  I  told  blm  that  I  couldn't  make 
a  trade  of  that  kind  at  present  but  I  told  him 
I  would  let  him  claim  that  forty  and  I  would 
claim  the  other  and  then  when  we  got  our 
deeds  we  could  transfer,  you  see  he  can't  take 
the  other  forty  for  it  doesn't  Join  his  place." 
This  excerpt  from  that  letter  clearly  Indicates 
what  McMurry  had  in  mind  at  that  time, 
and  It  was  not  that  he  would  release  this  40 
to  his  nephew,  but  "would  let  tilm  claim 
that  forty,"  and  after  getting  title  from  the 
government  they  would  transfer  to  each  other 
— McComas,  the  tract  in  dispute,  to  McMnrry, 
and  McMurry,  the  Camas  40  to  McComas. 

The  giving  of  certain  Instnictions  are  aa* 


signed  as  error.  That  part  of  the  instruc- 
tions (commencing  at  folio  312)  as  follows, 
"And,  if  the  said  McMurry  and  the  said 
McComas  agreed,"  etc*  to  and  including 
that  part  of  folio  316,  ending  with  these 
words,  to  wit  "in  the  actual  posses-  • 
slOD  of  the  land  In  dispute,"  is  clearly  er- 
roneous under  the  facts  of  this  case,  as  the 
evidence  clearly  shows  that  McMurry  notified 
McComas  that  Whitman  was  inter^ted  In 
that  land  with  him,  and  tliat  he  could  not 
make  the  change  without  Whitman's  consent 

The  refusal  to  give  the  requests  of  the 
plaintiff  numbered  2,  8,  4,  and  5  Is  assigned 
as  error.  They  each  refer  to  and  are  appli- 
cable to  the  evidence,  and  It  was  error  for 
the  court  to  refuse  them.  Much  stress  is  laid 
by  counsel  for  the  appellant  upon  the  fact 
that  the  respondent  had  done  certain  plow- 
ing and  cut  certain  hay  on  the  land  In  dispute. 
The  testimony  of  the  appellant  tends  to  show 
that  ttiat  was  done  under  an  Jirangemeot 
and  an  agreement  with  the  ^spondmt 
whereby  he  was  to  have  the  grain  raised  on 
the  plowed  land,  and  the  hay  cut  thereon  was 
simply  an  exchange  of  bay,  and  the  fifth  re- 
quest above  referred  to  applied  to  that  state 
of  facts  and  was  tbe  law  applicable  thereta 

The  Judgment  Is  reversed,  and  a  new  trial 
granted.  Costa  of  this  amieal  are  awarded 
to  ttie  appellant 

STOCEBLAGEB,  a  J„  and  AIL8HIB, 
Goncar. 


RICHARDSON  et  aL  T.  RUDDT  et  aL 
(Supreme  Court  of  Idaho.   Dec  19,  190S.) 

1.  PABrmon— Refebees*  Rkfobt— ConrmiCA- 

TION. 

Where  it  is  shown  that  the  report  of  the 
referees  aroointed  to  parUtlon  real  estate  is 
unjust  and  inequitable,  it  should  be  set  aside. 

2.  Same. 

Where  it  is  shown  that  the  referees  have 
not  complied  with  the  order  of  the  court  in 
making  such  partition,  their  report  should  be 
set  ande. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Idaho  Coun^; 
E.  C.  Steele,  Judge. 

Action  by  A.  C.  Richardson  and  others 
against  Richard  Ruddy  and  others.  Judg* 
ment  for  plaintiffs,  and  defendants  appeaL 
Reversed. 

Gea  W.  Tannahlll  and  James  De  Haven, 
for  appellants.  Clay  McNamee  and  Q«o.  W. 
Ooode,  for  respondents. 

SULLIVAN,  J.  This  Is  an  action  brought 
under  the  provisions  of  title  10,  c.  5,  of  the 
Revised  Statutes  of  Idabo  of  1887,  for  tbe 
partition  of  certain  real  estate  lying  in  Idabo 
county,  and  to  have  the  defendant  Richard 
Ruddy  declared  a  trustee  ft>r  the  benefit  of 
the  plaintiffs  and  defendants  named  In  the 
complaint  and  was  before  this  court  on  ap- 
peal at  tbe  March,  1904,  term.  See  Rlchard- 
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wn  T.  Ruddy,  77  Pac.  972.  Three  points 
were  decided  on  that  appeal,  and  tbe  Judg- 
ment of  tbe  low»  court  was  afllrmed.  We 
beld  oa  that  appeal  In  a  suit  for  partition  of 
real  estate,  if  It  appeared  to  the  conrt  that 
It  was  Impracticable  or  Inconveiilent  to  make 
a  complete  partition.  In  tbe  first  Instance  tbe 
court  might  direct  a  partition  between  two 
or  more  of  the  parties,  and,  from  time  to  | 
time  th«%afta.  might  det^mlne  aa  to  tbe 
otiier  parties'  shares  and  Interest,  and  raider 
a  fnrttier  Judgment  directing  a  partition  In 
Ilka  manner  ttf  aU  the  nndetermlned  parts  or 
portions  of  tbe  property.  After  the  case  was 
rananded,  the  trial  court  proceeded  to  make 
IMirdtion  between  some  of  the  other  parties 
to  the  salt  It  ai^iears  from  tbe  record  that 
tbe  trial  court  appointed  W.  O.  McNntt,  O. 
A.  Fox,  and  W.  C  Short  referees,  to  make 
a  partition  of  the  {Hmnlses  described  In  tbe 
complaint,  In  so  far  as  plaintiff  Walker 
Rlcbardaon  and  defendant  A.  A.  Klncald  frara 
concerned.  Tbe  r^ort  of  said  referees  was 
filed  September  IB,  1904,  and  tboenpmi  four 
«f  tbe  defendants  filed  objections  to  tbe  report 
objecting  to  Its  ooDflrmatlai  on  a  nomber  of 
grounds.  Said  matter  was  beard  before  tbe 
court,  and  a  nnmber  of  witnesses  testified, 
and  some  docnmoitary  evidence  was  Intro- 
dnced  on  tbe  hearing,  and  tbe  court  there- 
afto*  entered  Jndgnent  on  the  report  of  the 
referees.  A  motion  for  a  new  trial  was  de- 
nied. Tbe  appeal  Is  from  a  Judgment  and 
order  denying  a  new  trial. 

Counsel  for  appellants  contend  that  the 
court  erred  In  refusing  to  grant  them  a  con- 
tinuance In  tbe  original  trial  of  this  case. 
That  matter  was  disposed  of  on  tbe  former 
appeal,  and  Is  res  adjudicate.  The  matters 
that  are  before  us  for  decision  on  this  ap- 
peal are  those  arising  ont  of  the  r^rt  of 
tbe  referees  and  tbe  Judgment  of  the  conrt 
thereon.  That  Judgment  Is  attacked  on  tbe 
ground  that  it  Is  inequitable  and  unjust,  and 
that  tbe  evidence  shows  the  conduct  of  tbe 
referees  was  improper  and  reprehensible. 
The  evidence  shows  that  tbe  most  valuable 
parte  of  tbe  tract  of  land  partitioned  were 
set  off  to  the  respondents  Richardson  and 
EIncald.  It  Is  shown  that  the  land  set  off  to 
tbem  was  relatively  worth  from  26  to  60  per 
cent.  In  excess  of  the  value  of  the  remaining 
tracts.  Tbe  court  erred  in  rejecting  all 
evidence  offered  tending  to  show  that  the 
partition  made  by  the  referees  was  not  fair 
and  equitable.  Mrs.  Conrad,  one  of  the  appel- 
lants, was  to  have  five  acres  of  land  out  of 
this  tract  She  was  living  on  It,  had  im* 
prorements  on  It — an  orchard,  a  dwelling 
bouse,  and  other  Improvements — and,  Instead 
of  setting  her  Improvements  off  to  her, 
and  the  land  on  which  tfaey  were  situated, 
the  refierees  gave  tbat  land  to  tbe  respondent 
Bl^rdson.  One  witness  testified  that  lia 


would  not  give  one  acre  of  the  land  where 
Mrs.  Conrad's  Improvements  were  for  the 
whole  five  acres  that  was  set  apart  to  her. 
The  evidence  shows  that  McXutt,  who  was 
appointed  one  of  the  referees,  also  acted  as 
the  surveyor  of  said  townsite,  and  <diarged 
fees  both  as  surveyor  and  referee.  He  also 
empl<^ed  the  plaintiffs  A.  C.  and  Walker 
Richardson  to  assist  In  surveying,  and  filed 
i  his  bill  for  costs  In  said  matter  amounting  to 
$814.  He  Included  therein  $50  attom^s 
fees,  $Z14  for  services  of  chalnmen,  Qagmen, 
and  azmen,  $305  for  town  lots,  and  $180  for 
referees'  fees.  The  evidence  clearly  shows 
tbat  no  such  fees  should  be  allowed,  for  they 
almost  result  In  confiscation.  The  Idea  that 
tbe  referees  must  be  on  tbe  ground  during  tbe 
survey,  and  charge  fees  for  12  days  as  refer- 
ees. Is  simply  preposterous. 

McNutt  testifies  on  direct  examination 
tbat  Mrs.  Conrad  selected  the  five  acres  set 
aside  to  her.  He  finally  admitted  tbat  she 
did  not  select  It,  but  testified  tbat  the  refer- 
ees did  the  best  they  could,  and  tbat  they 
selected  or  set  apart  Mrs.  Conrad's  bouse 
and  Improvements,  and  tbe  ground  on  which 
idle  lived,  and  where  her  garden  and  orchard 
were,  to  Walker  Richardson,  one  of  the 
plaintiffs,  who  assisted  in  tbe  survey,  and  It 
would  look  as  tboi^b  he  bad  probably  as- 
sisted the  referees  In  partitioning  the  prop- 
erty. Such  conduct  of  the  referees  as  is 
shown  In  this  matter  oi^tat  not  to  be  toler- 
ated. If  It  be  true  tbat  there  has  been  an 
equitable  adjustment  of  this  land,  wby  not 
give  the  tracts  selected  for  Blcbardson  and 
KIncaid  to  the  appellants  who  claim  tiiat  tbe 
land  apportioned  to  Richardson  and  Klncald 
Is  double  the  value  of  tbat  set  aside  to  the 
others.  Bl<^rdson  and  Elncal^  both  claim 
that  tbe  other  tracts  are  Just  as  Valuable  aa 
those  set  apart  to  them.  The  court  might  let 
tbem  have  them. 

Tbe  referees  failed  and  refused  to  follow 
the  directions  of  tbe  court  In  tbe  survey  of  the 
business  lots  Involved.  It  appears  tbat  Jus- 
tice has  not  been  done  In  this  matter,  and  tbe 
Judgment  confirming  the  report  of  the  ref- 
erees must  be  set  aside,  with  directions  to 
the  conrt  to  appoint  othor  referees,  who  shall 
equitably  and  Justly  apportion  said  lands 
between  tbe  respective  parties;  and  It  la  fur- 
ther ordered  that  no  costs  or  expraises  shall 
be  awarded  to  tiie  referees  or  to  McNntt  for 
making  the  survey  of  said  land,  nmr  to  A.  G. 
and  Walker  Blchardsmi,  plalntiffe,  for  assist- 
ing In  making  said  survey. 

Tbe  cause  is  remanded  for  further  pro- 
ceedings In  accordance  with  the  views  ex- 
pressed In  this  opinion.  Costs  of  this  ap- 
peal are  awarded  to  tbe  appellants. 

STOCKSLAOER,  C.  J.,  concurs.  AIL- 
8HIE,  J.,  sat  at  the  bearing,  bat  took  no  part 
In  the  decision. 
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MHiLSB  T.  DONOVAN  et  bL 

<BnpremB  Court  of  Idaho,  Dee.  12,  190B.  On 
Bdieariiig,  Decw  29,  1905.) 

1,  Sale— Action  vob  Pbiob— Dbtensis— Etx- 

OBRCE. 

Whether  plaintiff  atleni  the  aa]«  and  de- 
117617  of  property  and  failare  and  refusal  by 
defendants  to  pay  the  purchase  price,  and  de- 
fendants deny  purchasing  or  recelTing  the  prop- 
erty, evidence  Is  not  admissible  under  such  de- 
nial for  the  purpose  of  showinK  iUwality  of 
contract  or  failure  of  title  In  plalntlfi  to  ib» 
property  alleged  to  have  been  sold. 

2.  Saub— Pleading — Answer. 

A  defendant  who  dealres  to  show  illegality 
of  contract  as  being  in  violatltm  of  a  statute 
or  of  public  policy,  or  would  show  failure  of 
title  or  consideration,  must  affirmatively  allege 
such  defense,  so  as  to  apprise  the  adverse  party 
of  the  nature  of  defense  oe  will  be  called  uiKm 
to  meet 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent.  Dig.  Sales.  {  102&] 

8.  Same. 

Failure  to  make  such  allegations  will  only 
be  excused  where  the  Illegality  or  failure  ox 
title  of  consideration  appears  tram  the  com- 
plaint itself. 
4,  Apfi:a]>— Review. 

Issues  not  raised  by  the  pleadings  and  pre- 
sented to  tba  trial  court  will  not  t»  considered 
on  appeal. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenai  Coun- 
ty ;  R.  T.  Morgan,  Judge. 

Action  by  A.  R.  Miller  against  J.  J.  Dodo- 
Tan  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

Charles  L.  Heitman,  for  appdlants.  EA- 
win  McBee,  for  resimndent 

AZLSHIE,  J.  The  plalntlfC  commenced 
this  action  In  the  lower  court  to  recover  on 
two  causes  of  action.  By  his  flrst  cause  of 
action  be  alleged  the  sale  and  delivery  to 
the  defendants  of  440,815  feet  of  white  pine, 
tamarack,  and  cedar  saw  logs,  for  which 
defendants  promised  and  agreed  to  pay  the 
sum  of  11,668.12;  that  the  defendants  have 
felled,  neglected,  and  refused  to  pay  any 
part  thereof,  save  and  except  the  sum  of 
$617.32;  that  tbere  Is  still  due  and  owing 
to  plaintiff  from  defendants  the  sum  of 
$1,(^1.80.  By  the  second  cause  of  action 
plaintiff  alleged  that  on  about  June  20,  1903, 
be  entered  Into  a  contract  with  the  defend- 
ants whereby  he  agreed  to  drive  440,815  feet 
of  saw  logs  from  a  point  on  Dolan  creek. 
In  Kootenai  county,  to  Clark's  Fork  river 
at  the  mouth  of  Dolan  creek,  for  the  sum  of 
60  cents  per  1,000  feet,  and  that  the  defend- 
ants agreed  to  furnish  and  put  in  a  boom  In 
Clark's  Fork  river  to  hold  and  protect  the 
logs  to  be  driven  by  plaintiff.  And  plain- 
tiff alleges  that  he  commenced  to  drive  the 
logs,  but  that  defendants  failed,  neglected, 
and  refused  to  prepare  and  put  in  the  boom, 
and  that  by  reason  thereof  plaintiff  was  put 
to  extra  labor,  expense,  and  trouble  In  the 
performance  of  the  contract  on  his  part,  and 
that  such  extra  labor,  expense,  and  trouble 
was  to  his  damage  In  the  sum  of  175,  and 


that  the  defendants  bad  failed  and  refused 
to  pay  the  plaintiff  for  his  serrlcei  In  driv- 
ing the  logs  in  the  amount  of  J220.40, 
and  prayed  judgment  for  the  total  sum  of 
91,847.20.  DefendantB*  answw  ctmslsted  of 
denUUs.  In  answer  to  13ie  first  catise  of  ac- 
tion defendant!  doiy  "that  plalntlfl  (Ud,  on 
or  about  the  Ist  day  of  Jnne^  190S,  or  at 
any  ottaer  t^me^  sell,  or  deliver  to  tbe  defend- 
ant! tiie  816  feet  of  vblte  pine,  tamaradc, 
or  cedar  aaw  logs  mentioned  In  the  com- 
plaint of  the  plalntur* ;  deny  that  tb^  prom- 
ised to  pay  plaintiff  tbe  som  of  f 1,569.12,  or 
any  sum;  Aeaj  tbe  reasMUble  valne  of  the 
logs ;  Oeay  that  tbey  paid  ttut  plaintiff  any- 
thing 01.  tbe  contract  Tbe  defendants  closed 
flidr  answer  to  plaintiff*!  flrst  caoae  of 
action  with  the  following  paragraph:  "De- 
fendant; farther  answering,  avem  tbat  on  <»: 
about  June  1, 1908,  tbe  plaintiff  did  negotiate 
with  the  defHidant  for  the  sale  of  certain 
■aw  bat  that  durli«  said  negotiation  the 
defendant  disoorered  tbat  said  logs  were  not 
13ie  pn^wrty  of  tbe  plaintiff,  but  that  tJiey 
had  be«i  removed  from  land  not  owned  by 
tbe  plaintiff,  and  wlthont  the  pCTmlBsbm  of 
the  owner  thereof^  and  forthwith  did  defend- 
ant cease  all  n^otiatlon!  and  rtfose  to  make 
any  contract  pertaining  to  said  logs,  and  re- 
fused to  acc^t  said  log!  nnder  any  condition 
whatever;  that  during  the  pendency  of  tJie 
above-named  negotiations,  and  subaequent 
thereto,  and  Indi^toident  tiiereof,  the  iilaln- 
tUf  secured  credit  of  tbe  defendant  In  fbe 
anurant  of  (617.82."  The  answer  to  plaln- 
ttfT!  second  cause  <^  action  consists  of  specif- 
ic denials.  Defendants  then  plead  a  counter- 
claim  against  plaintiff  for  tbe  sum  of  ¥517.- 
32.  Tbe  case  went  to  ttial  upon  the  Issues 
thus  made  before  the  court  without  a  Jury. 
Tbe  coturt  In  its  decision  found  in  favor  of 
the  plaintiff  and  against  the  defendants  on 
all  the  issues,  and  ordered  Judgment  entered 
in  favor  of  the  plaintiff  tot  the  Bum  of  f  1,- 
347.20,  and  Jud^oent  was  thereiqwn  mtered 
accordingly. 

During  the  progress  of  the  trial  tbe  defend- 
ants offered  to  Introduce  evidence  tending  to 
show  that  tbe  logs  for  which  plaintiff  was 
seeking  to  recover  tbe  purchase  price  were 
cut  by  plaintiff  from  unsurveyed  government 
lands,  and  that  the  title  to  the  logs  was  not 
In  the  plaintiff  at  the  time,  but  was  In  the 
United  States  goveriunent  To  this  offer  the 
attorney  for  the  plaintiff  objected  on  the 
grounds  that  such  question  bad  not  been 
made  an  Issne  by  the  pleadings  in  the  case. 
The  court,  In  ruling  on  the  objection,  said: 
"Tbe  question  of  title  to  these  logs  is  not  In 
Issue  here  In  the  pleadings."  After  this  rul- 
ing by  the  court  it  was  agreed  between  coun- 
sel for  the  respective  parties  tbat  the  defend- 
ants might  iutroduce  such  evidence  as  they 
bad  tending  to  show  failure  of  title  In  plain- 
tiff to  the  property  which  he  claimed  to  have 
sold,  and  that  the  competency  and  admis- 
sibility of  such  evidence  as  might  be  Intro- 
duced should  be  argued  by  counsel  In  making 
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their  final  argument  of  the  case  to  the  eonrt 
Under  this  agreement  some  evidence  waa  In- 
troduced tending  to  show  that  the  logs  had 
been  cut  from  a  40-acre  tract  of  land  wbldi 
had  been  rarr^ed,  but  the  surTey  had  not 
set  been  accepted  by  the  government  It  was 
also  shown  that  one  Tom  Dolin,  from  whom 
plaintiff  boagbt  the  timber,  bad  occupied  the 
land  as  a  "sqoatter,"  nnder  claim  as  a  home- 
stead, since  Bbont  1891,  and  that  be  bad 
Borne  20  acres  cleared  and  in  orchard,  mead- 
ows, gardens,  etc.  After  the  close  of  the  evl- 
doice  defendants  asked  leave  to  make  an 
amendment  to  their  answer,  which  was 
granted  by  the  court,  and  tbe  amendment 
was  as  follows:  "Defendants  admit  that 
they  did  negotiate  for  the  purchase  of  said 
logs,  but,  qteclally  averring,  show  tbe  court 
that  during  tbe  pe-a&mcy  of  said  negotiations 
plaintiff  stated  that  he  wonld  secure  said 
logs  from  all  11^  and  Incumbrances  and 
daUns  of  any  persons,  and  that  be  was  to 
guaranty  the  title  to  the  said  logs.  Defend- 
ants flswdally  deny  that  plaintiff  had  title 
to  said  logs  by  reason  of  the  fact  that  said 
logs  were  cut  from  unsnrveyed  lands." 

The  only  serious  contention  made  by  the 
appellants  In  this  court  for  a  reversal  of 
the  jud^ent  is  stated  1^  a{v>ellants'  coun- 
sel In  his  brief  as  foUom:  "The  main  point 
upon  which  sppellauts  re^  Is  the  fact  that 
respondent  had  no  title  to  the  logs  described 
In  the  complaint,  the  same  having  been  cut 
from  land  belonging  to  ttM-  United  Btatea 
government;  and  even  bad  tbore  been  a  con- 
tract made  and  aitxsreA  Into  by  and  betwe^ 
reopondent  and  appellants,  whereby  said  logs 
were  actually  sold  and  delivered  to  appel- 
lants, such  contract  would  have  been  con- 
trary to  public  policy  and  therefore  void,  and 
could  not  be  enforced  by  the  courts,  and 
no  valid  Judgment  could  be  rendered  there- 
on." Respondent  contends,  howevo',  that 
there  was  no  issne  made  in  the  lower  comt 
by  the  pleadings  as  to  illegality  of  the  con- 
tract, nor  as  to  failure  of  plaintiff's  title  to 
tbe  property  which  he  claims  to  have  sold  to 
defendants. 

The  only  issue  made  by  the  pleadings  was: 
On  the  first  cause  of  action  a  denial  of  the 
sale  and  dellvor  of  tbe  property.  Indeed, 
If  tested  by  the  strict  rules  of  pleading.  It  Is 
eztremdy  doubtful  If,  upon  the  first  cause 
of  action,  the  plaintiff  would  not  bave  been 
entitled  to  a  Judgment  on  the  pleadings. 
As  to  tbe  second  cause  of  action,  the  only 
Issue  was  as  to  tlie  making  and  entering  Into 
tbe  contract;  defendants  denying  that  they 
entered  Into  such  contract  No  Issue  was 
presented,  either  by  the  original  or  amended 
answer,  as  to  tbe  Illegally  of  the  contract 
or  failure  of  title.  It  is  true  that  the  de- 
fendants Inserted  in  their  answer  a  para- 
graph as  a  reason  why  they  did  not  enter 
Into  the  contract  alleged  by  plaintiff  that 
plaintiff  had  no  titie  to  the  proper^.  But 
It  would  clearly  moke  no  difference  what 
reasons  defendants  bad  for  not  entering  into 


tbe  contract,  if,  indeed,  they  did  not  con- 
tract. Their  reasons  for  not  doing  so  were 
entirely  Immaterial,  were  no  part  of  their  de- 
fense, and  evidence  to  that  effect  was  clearly 
inadmissible.  By  the  answer  in  this  case  the 
plaintiff  was  notified  that  the  only  Issue  to 
be  tried  waa  tbe  execution  of  the  contracts 
alleged  and  the  delivery  of  tbe  iiroperty. 
Under  these  allegations  no  reasonable  person 
could  have  been  expected  to  prepare  for  trial 
upon  the  Issue  of  illegal  contract  or  failure 
of  title  In  plaintiff  to  the  property  about 
which  he  had  contracted.  How  could  he  be 
expected  to  meet  tbe  Issue  of  Illegal  contract 
when  the  defendant  denied  that  there  bad 
been  any  contract  at  all?  We  think  the  dis- 
trict Judge  was  clearly  correct  when  he 
held  that  want  of  title  and  Illegality  of  con- 
tract were  not  an  Issue  to  the  case.  The 
answer  of  the  defendants  furnished  the  plain- 
tiff with  no  Information  as  to  the  nature  of 
the  defense  which  Is  being  urged  in  this 
court  If  the  defendants  did  not  oiter  Into 
the  contract  and  rec^ve  the  pn^erty  as  al- 
lied by  the  plaintiff,  then  th^  were  not 
liable,  and  It  would  make  no  difference  to 
them  whether  be  owned  the  property  or  ever 
had  tbe  property.  If  thc^  did  enter  Into  the 
contract  as  alleged  by  him,  and  received  tbe 
property,  then  their  answer  did  not  present 
the  iBBue  upon  which  they  expected  to  success- 
fully def&nd  against  tbe  plaintiff's  cause  of 
acdon,  and  they  should  not  be  beard  to  sub- 
stitute a  new  defense  upon  appeal.  The  con- 
tention, as  made  In  this  court,  wonld  be  In  the 
nature  of  a  confMslon  and  avMdance.  In 
section  8855.  Bstee's  Pleadings  (4th  Ed.).  It 
Is  said:  "All  matters  In  confession  and 
avoidance  showli^  that  tibe  contract  sued  up- 
on was  void  or  voldaMe  In  point  of  law  must 
be  affirmatlvdy  pleaded.  It  seems  that  il- 
legality in  a  contract  sued  on,  though  shown 
by  the  testimony,  cannot  avail  the  dtfendant, 
unless  it  Is  alleged  in  the  pleadings,  and  that 
an  auction  In  the  answn-  that  the  contract 
was  illegal,  coupled  with  an  enumeration  in 
the  same  paragraph  of  Qwdflc  grounds  of  11- 
l^Uty,  does  not  entitle  tbe  defendant  to 
prove  any  grounds  of  Illegality  not  so  speci- 
fied." This  text  seems  to  be  supported  by  Fin- 
ley  V.  Quirk,  9  Minn.  194  (611.  179),  86  Am. 
Dec.  93;  Buchtel  v.  Evans,  21  Or.  315,  28  Pac; 
67;  Jameson  v.  Coldwell,  28  Or.  144,  81  Pac 
279;  Lyts  v.  Keevey,  5  Wash.  609,  82  Pac. 
634;  Hefltron  v.  Pollard.  15  Am.  St  Rep.  771, 
73  Tex.  96, 11  S.  W.  165;  1  Cutty's  Pleadings 
(16th  Am.  Ed.)  506;  Bliss  on  Code  Pleadings. 
I  880. 

We  conclude  that  tbe  question  argued  by 
plaintiff  on  this  appeal  was  not  made  an  Issue 
by  the  pleadings  In  tbe  case,  and  Is  not  there- 
fore properly  before  this  court  for  our  con- 
sideration. It  Is  fair  to  observe  here  that 
coimsel  who  presents  this  appeal  on  behalf 
of  defendants  appears  not  to  have  been  in  the 
case  until  after  Judgment  was  entered  against 
tbe  defendants  to  the  lower  court  In  fact 
the  original  answer  appears  to  bave  been 
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drawn  b7  one  of  the  defendants,  and  th« 
amendments  thereto  by  other  counsel  who 
appeared  for  defendants  on  the  trial  of  the 
case  In  the  lower  court. 

For  the  reasons  above  stated  the  jadgment 
will  be  affirmed,  and  it  Is  w  ordered.  Costs 
awarded  to  re«p<nMlait 

SULLIVAN,  3.,  concon. 

Petition  for  Kehearlng. 

SULLIVAN.  J.  A  petition  for  rehearing 
has  been  filed  in  this  case,  and  counsel  for  the 
petitioner  nrgea  that  the  Jadgment  in  the 
court  below  was  obtained  by  evidence  intro- 
duced fraudulently  and  calculated  to  mis- 
lead the  court  A  muuber  of  affidavltB  and 
certificates  are  attached  to  the  petition  In 
support  of  that  contention.  Conceding  that 
tbe  Jndgment  was  obtained  by  "frandnlent" 
evidence  which  misled  the  court,  that  error 
or  mistake  cannot  be  reached  and  corrected 
on  appeal  or  on  petition  for  a  rehearing.  Evi- 
dence not  presented  on  the  trial  cannot  be 
considered  on  appeal.  This  matter  was  con- 
sidered on  the  original  hearing,  but  was  not 
referred  to  In  the  opinion.  We  have  care- 
fully considered  the  authorities  cited  by 
counsel,  as  well  as  his  contention  contained 
In  said  petition,  and  the  court  is  still  in- 
clined to  adhere  to  Its  former  conclusion  that 
the  Question  of  the  illegality  of  the  contract 
sued  on,  or  the  failure  of  title  in  the  plain- 
tiff to  the  property  referred  to  therein,  was 
not  put  In  issue  by  the  pleadings,  and  for 
that  reason  could  not  be  considered  by  the 
trial  court  An  issue  of  fact  not  raised  by 
the  pleadings  and  presented  to  the  trial  court 
will  not  be  considered  on  appeal. 

A  rehearing  Is  denied. 

STOGKSLAOBS.  a  J.,  and  AILSHIB,  J., 
concur. 


WILLIAMS  V.  BROOKS  et  aL 
(Supreme  Court  of  Idaho.   Dec  7,  1906.) 
ymtmon  awd  Pubohaseb — Option — Bmnkwal 

 CONSTHOCnON. 

Where  W.  and  B.  enter  Into  an  agreement 
whereby  B.  secures  an  option  to  purchase  cer- 
tain mining  property,  and  it  Is  provided  that 
the  first  payment  of  S500  ehall  be  paid  "on 
acceptance  of  this  bond  by  said  second  party's 
Eastern  principals,  and  to  be  paid  by  Ist  of 
April,  1903,"  and  the  agreement  also  contains  a 
clause  providing  for  abandonment  and  forfeiture 
of  the  option  ^  B.,  and  after  the  option  has 
been  forfeited  W.,  B.,  and  C.  Indorse  tBereon  an 
agreement  in  the  following  words :  "The  time 
of  the  payment  of  the  first  $500.00,  herein 
provided  tor,  is  hereby  extended  thirty  days, 
and  the  said  second  party  agrees  that  the  same 
diall  be  paid  on  or  before  May  4th,  1903.  April 
4th,  19(3"— and  after  the  date  on  which  tbe 
payment  falls  due  under  the  latter  agreement 
B.  and  C.  abandon  and  forfeit  the  option,  and 
W.  sues  them  to  recover  the  $S00  payment, 
held,  tliat  the  latter  agre«nent  was  an  nncondi* 
tional  and  absolute  agreement  to  pay  the  snia 
specified  therein  aa  the  first  paymenti 
(Syllabus  by  the  Court) 


Appeal  from  District  Cioart  5a  Perea 
County;  E.  C.  Steele,  Judge. 

Action  by  L.  F.  Williams  against  Walter 
O.  Brooks  and  others.  From  a  Jndgment  for 
plaintUF,  defendants  appeal.  Affirmed. 

BeoJ.  r.  Tweedy,  for  appeUaubk  Z.  N. 
Smith,  tat  respondent. 

AII^HIS,  J.  This  action  was  commenced 
to  recover  the  sum  of  fSOO  claimed  by  the 
plalntUf  under  the  provisions  of  two  written 
agreements  which  had  been  previously  exe- 
cuted by  plaintiff  and  defendants.  The  first 
agreranent  .was  executed  on  the  10th  day  of 
March,  1903.  Tbe  portions  of  that  agreement 
Involved  in  this  action  are  as  follows: 
"That  said  party  of  the  first  part,  for  and  in 
considtfatlon  of  the  covoiants  and  agree- 
ments hereinafter  contained,  agrees  to  convey 
by  good  and  soffldent  title  (and  fumish  ab- 
stract thereof)  to  said  second  party,  upon 
payment  by  said  second  party  to  said  first 
party  as  consideration  for  the  above  mining 
property,  the  sum  of  seventy-five  thousand  dol- 
lars (¥75,000.00),  five  hundred  dollars  ($500.00) 
on  the  acceptance  of  this  bond  by  said  second 
party's  Gastem  principals,  and  to  be  paid 
by  1st  of  April,  1903;  five  hundred  dollars 
($500.00)  on  examination  of  said  property  by 
said  second  party,  at  such  time  and  as  early 
as  said  first  party  is  able  to  show  said  pn^)er- 
ty ;  nine  thousand  dollars  ($9,000.00)  on  or  be- 
fore July  1st,  1904;  and  the  balance,  fifty 
thousand  dollars  ($50,000.00)  on  or  before  Jan- 
uary 1st,  1905.  •  •  ♦  It  Is  mutually  agreed 
that  this  Instrument  shall  be  binding  upon  the 
heirs  and  assigns  of  both  and  all  the  parties 
hereto,  and  in  the  event  of  the  abandonm^t  or 
forfeiture  in  this  agreement  on  the  part  of 
the  party  of  the  second  part,  said  second 
party  shall  deliver  up  said  property  to  said 
first  party  free  of  all  Incumbrances  and  the 
payments  which  may  be  herein  made  or  work 
and  development  done  upon  said  property 
shall  be  forfeited  by  said  second  party  and 
accepted  by  said  first  party  in  fnll  discharge 
and  liquidation  of  this  agreement"  Tbe 
agreement  of  March  10th  appears  to  have 
lapsed,  and  no  payment  was  made  under  it 
On  April  4, 1903,  the  plaintifl:  and  defendants 
entered  into  a  renewal  and  extension  agree- 
ment which  caused  all  the  trouble  In  this 
case,  and  Is  as  follows:  "The  time  of  the 
payment  of  the  first  $S00.(X),  herein  provided 
for,  is  hereby  extended  thirty  days,  and  the 
said  second  party  agrees  that  the  same  shall 
be  paid  on  or  before  May  4th,  1903.  April  14^ 
1903.  L.  F.  Williams,  W.  C.  Brooks,  by 
Culver,  F.  D,  Culver."  No  payments  were 
made  under  this  additional  or  extension 
agreement  and  the  option  was  forfeited  and 
abandoned.  On  September  32,  1903,  the 
plaintiff  commenced  his  action  on  the  con- 
tract for  the  recovery  of  the  first  payment  of 
$500,  which  he  alleged  was  an  absolute  and 
unconditional  promise  to  pay  the  stun  of 
$500.  Plaintiff  claims  that  in  consideration 
of  the  continiiatlon  of  tb«  contract  and  extan- 
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slon  of  time  for  making  tbe  first  payment, 
the  defendants  agreed  absolutely  to  make 
the  flrst  payment  Irrespectlye  of  all  other 
conditions  and  conttngenclefl.  The  case  went 
to  trial  with  a  Jury,  and  a  verdict  was  ren- 
dered in  tsm  at  plaintiff,  and  judgment  was 
therenpon  entered. 

The  plaintiff  contends  that  the  defendants 
have  availed  themselves  of  the  fall  period  of 
time  allowed  by  the  option  and  extension 
agreement  up  to  and  Including  May  4th. 
The  defendants,  on  tbe  other  hand,  claim 
that  prior  to  May  4th  they  bad  a  parol  un- 
derstanding and  agreement  with  the  plain- 
tiff, whereby  they  forfeited  and  abandoned 
the  option,  and  that  all  parties  thereto  were 
released  from  further  obligation  or  liability 
thereimder.  On  this  phase  of  the  case  there 
was  a  direct  conflict  in  the  evidence,  and 
the  court  instructed  the  Jury  on  this  question 
as  follows :  **!  instruct  yon  that,  if  you  find 
from  the  evidence  that  after  the  said  latter 
agreement  had  been  so  entered  Into,  and  prior 
to  May  4,  1908,  said  L.  F.  Williams  and  the 
said  defwidantB,  Brooks  and  Culver,  entered 
into  an  oral  agreement  that  the  said  original 
contract  should  be  rescinded,  and  that  It  was 
agreed  that  said  Williams  should  have  said 
mining  property,  and  that  the  plaintiff, 
Williams,  agreed  to  do  so,  then  the  said  re- 
scinding of  the  flrat  <nlglnal  agreement  prior 
to  said  May  4*  190B,  would  release  and  relieve 
the  said  detCTdants  from  making  the  said 
first  payment  of  $B00,  and  would  be  a  com- 
plete defense  to  this  action.  The  agreement 
if  yon  find  from  the  evidence  there  was  any 
agreement  to  so  release  and  relieve  both 
plaintiff  and  defendants  from  all  their  obliga- 
tions under  the  first  agreement  made  prior 
to  tbe  exphratlon  of  the  time  as  extended  for 
making  the  flrat  payment  thereon,  to  wit. 
May  4,  1908,  would  relieve  all  parties  from 
any  liability  under  the  extension  agreement 
dated  May  ^  1906;  but  I  also  instruct  you 
that  such  an  agreement  by  said  parties  to  so 
release  the  said  parties  from  said  original 
contract,  so  made  and  entered  into  at  any 
time  after  the  said  4th  day  of  May,  1903, 
would  be  no  defense  to  said  obligation  by  de- 
fendants to  pay  said  $500  on  or  before  May 
4,  1908."  It  will  therefore  be  seen  tbat  this 
branch  of  the  case  was  fairly  preerated  to  the 
jury,  and  their  ftniUng  under  conflicting  evi- 
dence is  conclusive  on  that  point. 

The  next  question,  namely,  the  correct  con- 
struction to  be  placed  on  the  provisions  of 
these  contracts,  is  a  much  more  difficult  and 
distracting  proposition.  Counsel  for  respond- 
ent maintains  that  under  the  renewal  and 
extension  agreement  the  payment  became  due 
May  4tb,  independent  of  the  condition  which 
was  attached  to  the  provision  for  payment 
of  this  sum  in  the  original  contract.  In  the 
agreement  of  March  lOtb  it  will  be  observed 
the  payment  of  this  flrst  $500  was  condi- 
tioned "on  acceptance  of  this  bond  by  said 
second  party's  Baston  principals."  Appel- 
lants admit  that  bj  flw  sxtenBion  agrMment 


this  first  payment  was  not  dependent  on 
a(xeptance  of  a  bcmd  by  "Bastem  principals," 
but  do  contend  that  tiiey  still  had  the  right  to 
"rescind  or  abandon"  the  t^tlon  under  the 
provisions  contained  in  the  last  paragraph 
of  the  contract  of  March  lOtb,  and  that  after 
such  abandonmoit  or  resdsston  they  could 
not  be  held  liable  for  any  payments  which 
had  not  been  inrevlously  made.  This  con- 
stmcUon  would,  it  seems,  be  a  cwrect  Tlew 
to  take  of  the  original  contract  but  the 
difficulty  and  ctmfuslon  arises  wt^  we  come 
to  ccmsldOT  the  language  and  effect  of  the  ex- 
tension agreement  of  April  4th.  If  this  latter 
agreement  was  to  have  any  force  or  efEect  as 
a  contract,  It  must  have  been  founded  on  acme 
consideration.  Drldently  tbe  parties  con- 
sidered tt  legal  and  binding.  At  the  time  it 
was  made  the  original  contract  of  March  10th 
was  forfeited  and  had  lapsed.  It  seons  like 
a  reasonable  and  logical  deduction  to  say  that 
the  original  «»itract  was  revived  and  re- 
newed, and  the  time  of  flrst  paymoit  extend- 
ed in  condderation  of  the  liability  fbr  the 
flrst  payment  becoming  an  unconditional  and 
absolute  promise  to  pay  Instead  <^  a  condi- 
tional Uabilitr  as  It  was  made  in  tbe  flrst 
cratract  Such  coniddaatlon  would  be  sufil- 
cient  to  support  the  contract  of  April  4th, 
but,  in  the  absence  of  that  consideration,  it 
would  be  difScnlt  to  discover  any  consldon- 
tl(m  for  the  latter  contract  It  Is  true  that 
when  we  turn  to  the  paragraph  of  the  original 
contract  providing  tor  an  abandonm^t  and 
forfeiture  of  the  option  and  all  liability  thwe- 
under,  the  si^lant's  contention  finds  some 
supp<^  It  seems  to  us,  however,  that  since 
the  Issue  was  fairly  submitted  to  the  Jury  as 
to  whether  or  not  the  appellants  abandoned 
and  forfeited  the  optI<m  prlw  to  the  date 
on  whlcli  this  payment  became  due  and  that 
issue  was  found  against  appellants,  their  coa- 
tentlon  most  therefore  necessarily  fall  on  that 
branch  of  the  case. 

This  case  Is  not  tree  from  doubt  but  it 
seems  to  us  that  the  sounder  reason  is  with 
the  respondent  Both  the  trial  court  and 
jury  having  found  for  respondent  we  are  not 
inclined  to  disturb  the  verdict  and  judgment 

Judgment  aflbmed,  wlUt  coste  to  respondent 

SUIjUVAN,  J.,  concurs. 


SHAWNEE  FIRE  INS.  CO.  v.  KNERR. 

(Snprraae  Court  of  Kansas,  Dec.  9,  1905.  On 
Rehearing,  Jan.  6,  1906.) 

1.  Imsubanpe  — Ibon-Saje  Clause  —  Condi- 
tion PBKOBDBTtT. 

The  iron-safe  clause  In  the  policy  under 
consideration  is  a  condition  the  performance  of 
which  is  precedent  to  the  r^bt  of  tiie  insured 
to  maintain  an  action  on  the  policy. 

[Ed.  Not& — ^For  f-ases  In  point  sea  voL  IBS, 
Osnt  Dig.  Insurance,  S  868.] 

2.  SaICB— WAIVKB— BVIDENOE. 

The  acta  of  an  adjuster  while  investigating 
tbe  cause  of  a  fire  ana  the  amount  of  loss  so^ 
t^nedt  made  under  a  nimwaiver  agreement  eanr 
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(Kan. 


not  be  constraed  into  a  waiver  by  the  company 
of  its  right  to  insbt  tliat  tha  policy  was  void 
beeaosB  ot  the  noncompliance  with  the  Iron- 
safe  elaoae  omtalned  therein. 
8.  Sau— Pbbfobuanoe  or  GoNDmona. 

In  an  action  to  recover  on  an  insurance 
policy,  the  plaiDtlff  mast  plead  and  prove  the 
performance  of  all  conditfone  precedent,  or  a 
waiver  by  the  insurer.  Where  performance  is 
pleaded,  a  general  denial  pata  in  isroe  the  per- 
formance of  all  aucb  conditltHia. 
(Syllabus  by  the  Ooort) 

Error  from  District  Court  DicUnaon 
Oounty;  B.  L.  King,  Judge. 

Action  by  B.  I.  Knerr  against  the  Shawnee 
Fire  Insurance  Company.  Judgment  for 
plalntllt.  Defoidant  brings  error.  Bereraed. 

Molvane  &  Gault  and  G.  W.  Hurd,  for 
plaintiff  in  error.  B.  O.  Little,  for  defendant 
in  error. 

GREENB,  J.  On  the  Ttb  day  of  October, 
1903,  Mrs.  B.  I.  Knerr,  being  the  owner  of  a 
general  stock  of  merchaodlBe  contained  in 
a  building  Bltnated  in  Itfancfaester,  Kan., 
procured  a  policy  of  insurance  in  the  Shaw- 
nee Fire  Insurance  Company,  of  Topeka, 
Kan.,  on  said  stock  In  the  sum  of  ¥2,000.  On 
the  night  of  February  2-3,  1901,  the  stock 
was  totally  destroyed  by  Are.  The  company 
paid  the  defendant  $1,500  by  way  of  settle- 
ment The  insured  brought  this  action  to 
recover  the  balance,  $500,  on  the  ground  that 
the  settl«nent  was  obtained  by  duress. 

Of  the  many  questions  argued  by  the 
plaintiff  In  error  the  one  which  is  decisive 
of  ttte  case  In  this  court  arises  under  the 
following  condition  of  the  policy:  "The  as- 
sured under  this  policy  hereby  covenants  and 
agrees  to  keep  a  set  of  books  showing  a 
complete  record  of  business  transacted, 
including  all  purchases  and  sales,  both  for 
cash  and  credit,  together  with  the  last 
inventory  of  said  business,  and  farther 
covenants  and  agrees  to  keep  anch  books  and 
Inventory  aecnrely  locked  In  a  fireproof  safe 
at  night;  and  at  all  times  when  the  atore 
mentioned  In  the  wlUiin  policy  is  not  actu- 
ally opened  for  business,  or  In  some  secure 
place  not  exiwsed  -to  a  fire  which  would 
destroy  tlie  house  where  such  business  is 
carried  on;  and,  in  case  of  loss,  the  assured 
agrees  and  covenants  to  produce  such  books 
and  inventory,  and  In  the  event  of  a  failure 
to  prodiue  the  sam^  this  policy  shall  be 
deemed  null  and  void,  and  no  suit  or  action 
at  law  shall  be  maintained  thereon  for  any 
socta  loss."  The  insured  neglected  to  keep 
a  safe.  She  permitted  the  books  used  In 
conducting  the  bnstoeaa  to  remain  In  the 
store  where  the  insured  stock  was  k^t  at 
night,  where  tbey  could  not  escape  destruc- 
tion it  the  stock  and  building  burned.'  The 
building  and  stock  were  destroyed  by  fire 
In  the  night  Of  February  2-^  19M.  The 
ledger,  the  cashbook,  the  daybook  of  credit 
sales,  the  bankbook,  the  invoices — ^In  fact, 
all  of  the  books  pertaining  to  the  bnsiness, 
exe^t  a  book  called  a  "ledgerettob**  which 


is  said  to  have  contained  the  credit  accounto 
— were  in  the  desk  In  the  building,  and 
were  destroyed.  The  company  contends  that 
the  failure  of  the  insured  to  comply  with 
this  condition  of  the  contract  of  insurance 
forfeits  bear  right  to  recover  anything  under 
the  policy.  This  provision  was  inserted  in 
the  policy  so  that.  If  a  fire  did  occur,  the 
company  would  have  some  data  from  which 
it  might  approximate  the  actual  value  of  the 
stock  destroyed.  It  Is  not  an  unreasonable 
precaution.  It  is  one  with  which  the  insured 
might  very  easily  have  complied.  In  any 
event  the  parties  making  the  contract  agreed 
that  it  should  be  performed  by  the  Insured, 
and,  since  It  is  a  part  of  the  contract,  it  can- 
not be  Ignored  or  arbitrarily  set  aside.  It 
Is  generally  held  that  a  neglect  on  the  part 
of  the  insured  to  sabstantlally  comply  with 
a  clause  In  an  Insurance  policy  to  keep  the 
books  used  in  conducting  the  insured's 
business  in  an  iron  safe,  or  In  soide  place 
where  they  will  not  be  destroyed  In  case 
the  place  in  which  the  insured  stock  is  kept 
is  consumed  by  fire,  will  avoid  the  policy. 
Hanover  Fire  Ina,  Co.  v.  Crawford,  121  Ala. 
258,  25  South.  912,  77  Am.  St  Rep.  55; 
Kelley-Goodfellow  Shoe  Co.  v.  Liberty  Ins. 
Co.  (Ter.  CIv.  App.)  28  8.  W.  1027;  Standard 
Fire  Ins.  Co.  v.  Willock  (Tei.  Civ.  App.)  29  S. 
W.  218;  Goldnian  et  al.  v.  Insurance  Oo.,  48 
La.  Ann.  223,  19  South.  182;  Eeet-Bountree 
D.  G.  Go.  V.  Mercantile  Town  Hnt  Ins.  Oo. 
(Mo.  Aj)p.)  74  S.  W.  409. 

We  see  no  good  reason  for  not  adhering 
to  this  rule  in  the  present  case.  The  binding 
force  of  this  danse^  and  the  consequent 
effect  on  the  plaintlff*B  right  to  recover  In 
case  of  noncompliance  therewith,  are  not 
strongly  denied.  The  Insured  contends  that 
the  company,  the  conduct  of  its  agento 
and  adjuster,  waived  the  performance  of  this 
condition.  The  fire  occurred  In  the  night 
of  February  2-8,  1904.  Notice  was  given 
the  ccHupany,  and  its  adjuster  a^eared  in 
response  thereto  on  the  morning  of  the 
8th,  After  the  most  common  preliminary 
talk  about  the  fire  and  the  Ion,  and  a  dis- 
dosure  that  the  books  were  destroyed,  the 
adjuster  refused  to  mter  Into  a  general 
Investigation  looking  to  an  adjustment  until 
the  insured  would  sign  a  nonwaivra'  agree- 
ment Knerr,  who  wu  acting  tat  his  wife, 
hesitated  to  sign  such  agreement  nntfl  he 
had  consulted  a  lawyer,  and  aftw  having 
consulted  his  lawyer  and  his  wife,  the  plain- 
tiff, he  returned,  and  both  parties  signed  ttie 
following  agreement: 

"Nonwaiver  Agreement 

"It  Is  hereby  mntnally  understood  and 
agreed  by  and  between  B.  L  Knerr  of  the 
first  part  and  the  Shawnee  Fire  Ins.  Oo.  of 
Topeka,  Kan.  and  other  companlea  signing 
this  agre«nent  party  of  the  second  par^  that 
any  action  taken  by  said  party  of  the  second 
part  in  investigating  the  cause  of  fire  or  in- 
vestigating  and  ascertaining  the  amount  ot 
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loss  and  damage  to  tlie  property  of  tlie  party 
of  the  first  part  caused  by  fire  allied  to  hare 
occurred  on  Feb.  Srd,  1904,  shall  not  waive 
or  iDTalldate  any  of  the  conditions  of  the 
policy  of  the  party  of  the  second  part,  held 
by  the  party  of  the  first  part,  and  shall  not 
waive  or  Invalidate  any  right  whatever  of 
eltbw  of  the  parties  to  this  agreement 

"The  Intent  of  this  agreement  Is  to  pre- 
serve the  rights  of  all  parties  hereto  and 
provide  for  an  Investigation  of  the  fire  and 
the  determination  of  the  amount  of  the  loss 
or  damage  without  regard  to  the  liability 
of  the  par^  of  the  second  part 

"Signed  in  dnplicate,  this  8th  day  of  Feby.. 
1904." 

By  the  terms  ot  this  agreement  the  Insured 
said  to  the  company:  "Your  acts  while 
tavestlgftting  the  cause  of  the  fire  and  the 
amount  of  damage  or  loss  sustained  shall 
not  be  construed  Into  a  waiver  on  your 
part  of  the  performance  by  me  of  any  of  the 
conditions  of  the  policy,  either  those  which 
should  have  been  performed  in  the  past,  or 
those  which  It  becomes  my  duty  to  perform 
In  the  future."  The  acts  of  the  company 
while  Investigating  these  two  questions 
most  be  construed  with  reference  to  this 
agre«nait  Itius  construed,  thae  la  no 
evidence  of  a  waiver  by  the  company  of 
conditions  which  shonld  have  been  per- 
formed by  the  insured  previous  to  the  fire. 

It  Is  also  contended  that  the  company's 
local  agent  who  injured  the  property,  was 
perfectly  familiar  with  the  store  and  the 
stock  carried  by  the  Insured,  and  knew  when 
be  Issued  the  policy  that  the  Insured  had 
no  Iron  safe,  and  did  not  keep  one  In  the 
store,  and  could  not  comply  with  the  condi- 
tion. Therefore  the  acceptance  of  the  risk 
with  this  knowledge  estopped  the  company 
to  plead  the  nonperformance  of  this  con- 
dition of  the  policy.  The  clause  referred  to 
requires  the  Insured  to  keep  the  books  In  a 
fireproof  safe  In  the  building  at  night  and  at 
all  times  when  tbe  store  was  not  open  for 
business,  or  in  some  secure  place  not  exposed 
to  a  fire  which  would  destroy  the  house  where 
such  business  was  carried  on.  Conceding 
tbat  the  agent  issuing  the  policy  was  familiar 
with  the  Insured  store,  building,  and  stock, 
and  knew  that  the  Insured  did  not  keep  an 
Iron  safe,  and  tbat  he  issued  the  policy  know- 
ing the  existence  of  these  conditions,  that 
could  not  be  construed  Into  a  waiv^  of  the 
obligation  of  the  Insured  to  keep  the  books 
at  night,  and  when  the  store  was  not  open  for 
business,  in  some  secure  place  not  exposed  to 
a  fire  that  would  destroy  the  bnlldlng  In 
which  the  Insured  property  was  kept 

From  any  view  that  may  be  taken  we  are 
unable  to  sustain  the  Judgment  of  court 
below.  It  Is  therefore  reversed,  and  the 
canse  remanded  for  further  proceedings.  All 
ttie  Justices  concnrriuK. 

On  Rehearing. 
One  of  the  oontentionji  of  the  defendant  In 
srror  on  hat  motion  for  a  rehearing  la  that 


nonperformance  of  the  conditions  of  ttie  Iron- 
safe  clause  in  the  contract  of  Insurance  was 
not  pleaded  by  the  Insurer  as  a  forfeltore  ot 
the  policy,  and  that  the  original  opinion  was 
written  upon  a  question  not  in  issue  by  the 
pleadings.  The  rule  of  pleading  In  such 
cases  was  not  given  much  attention  In  the 
original  opinion,  because  the  court  did  not 
think  it  required  special  mention.  For  this 
reason  It  is  thought  best  to  refer  to  this  rule 
more  at  length  now.  The  petition  contained 
the  policy  and  averred  the  performance  of  all 
of  its  conditions,  one  of  which  is  the  Iron- 
safe  claus&  To  this  petition  the  Insurance 
company  filed  a  general  denial  and  pleaded 
other  separate  defenses.  Before  the  plaintiff 
could  recover  she  would  be  compelled  to  plead 
and  prove  the  performance  on  her  part  of 
all  conditions  precedent  or  a  waiver  of  such 
conditions  on  the  part  of  the  company.  The 
denial  of  ttae  defendant  put  In  Issue  the  alle- 
gations of  performance  of  these  cmdltlonB. 
Surety  Co.  v.  Bragg,  6ft  Kan.  291,  tIS  Pac. 
272.  The  role  of  pleading  in  noch  actions 
Is  stated  in  11  Bncyc.  of  PL  A  Pr.  tiros: 
"Wliwe  the  code  practice  obtains,  the  defend- 
ant may  show,  tmder  a  gmeral  denial,  breadi 
of  conditions  precedent  sncb  as  failure  to 
give  notice  or  proofs  of  loss,  or  tbat  the  loss 
or  cause  of  the  loss  was  not  within  the  pur- 
view of  the  contract;  but  he  cannot  show  a 
breach  of  conditions,  represoitations,  or 
'warranties'  not  conditions  precedent  w  facts 
showing  a  right  to  avoid  the  policy,  siKsh 
as  a  willfnl  burning  of  the  Insured  property 
by  the  plaintifE."  "A  Condition  precedent 
calls  for  the  performance  of  some  act  or  the 
bai^ienlng  of  some  event  after  the  contract 
is  entered  Into,  and  upcm  tbe  perfonnanoe 
or  taappeidng  of  which  its  obligation  Is  made 
to  depend.  In  the  case  of  a  mere  warranty 
the  contract  takes  effect  and  becomes  opera- 
tive immediately.  It  is  true  that  where  a 
policy  of  insurance  so  provide^  If  tbrae  is 
a  breach  of  a  warranty,  the  policy  is  r<AA 
ab  Inltta  Bat  this  does  not  change  the  war- 
ranty into  a  condition  precedent  as  under- 
stood In  the  law.  It  lacks  the  ess^tial  ele- 
ment of  a  omidltion  precedent  In  that  it  con- 
tains no  stipulation  that  an  event  shall  hap- 
pen or  an  act  shall  be  performed  in  the  future 
befwe  the  policy-  shall  become  dfectnaL" 
Chambers  t.  Northwestern,  ete.,  Ins.  Co. 
(Minn.)  67  N.  W.  867.  B8  Am.  St  Rep.  6^. 
The  performance  of  the  condition  in  the 
Iron-safe  clause  being  a  ccmdltion  precedent 
the  plaintiff  was  required  to  plead  and  prove 
its  performance. 

In  the  application  fi>r  a  rehearing  it  is  In- 
sisted that  this  decision  conflicts  with  the 
case  of  Insurance  Co.  v.  Milling  Ga,  69  Kan. 
114,  76  Pac.  423.  There  was  no  principle  In- 
volved In  that  case  akin  to  the  question  de- 
cided here.  In  that  case  the  Inaurunce  com- 
pany In  Its  answer  pleaded  certain  con- 
dittous  in  tbe  policy,  the  noncompliance  with 
which  by  the  Insared  it  claimed  was  a  for* 
feltnre  of  Its  ri^t  to  recover.  To  tUa  de- 
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Cense  tbe  Insured  demarred,  and  tbe  demarrer 
was  sustained.  The  cause  was  brought  to 
this  court  upon  that  question.  This  condi- 
tion set  up  in  the  answer  did  not  declare 
that  tbe  noncompliance  therewith  would  for- 
feit tbe  policy,  and  It  was  held,  since  no  pro- 
vision for  a  forfeiture  was  contained  In  the 
couditlon,  that  the  demurrer  was  properly 
sustained. 


PHENIX   INS.   CO.   V.  STAHL. 
(Supreme  Court  of  Eanaaa.   Jan.  6,  1906.) 

1.  Inbubancb— PoLXOT— Ibor-Safe  CU,U8B— 
Waives. 

Where  a  Stock  of  merchandise  is  insured 
against  fire  by  a  policy  containing  what  Is 
known  as  tbe  Iron-safe  clause,"  requiring  cer- 
tain books  and  documents  pertaining  to  the 
bosioeas  to  be  kept  at  night  In  an  iron  sefet 
and  a  fire  occurs,  in  which  a  part  o£  saeb 
documents  are  destroyed  by  reason  of  the  fail- 
ure of  the  insured  to  comply  with  the  terms 
of  such  clause,  the  insurance  company  does  not 
lose  the  right  to  make  a  defense  upon  that 
ground  by  requesting  the  production  of  other 
evidence  to  supply  that  so  destroyed,  and  by 
making  an  examination  thereof  with  a  view  to 
determining  the  amount  of  the  loss,  where,  be- 
fore the  Insured  is  put  to  any  Inconvenience  or 
expense  in  that  connection,  he  enters  Into  a 
written  agreement  with  the  agent  of  the  insur- 
ance company,  providing  that  such  examina- 
tion should  not  be  deemed  a  waiver  of  any  of 
Its  rights  under  the  policy. 

[Bd.  Note. — For  cases  in  point,  see  vcd.  28» 
Cent.  Dig.  Insurance,  |  1071.] 

2.  Samb. 

In  the  circumstances  stated  In  tbe  forego- 
ing paragraph  the  liability  of  tbe  company  is 
not  affected  by  the  fact  that  before  anch  non- 
waiver agreement  Is  signed  the  representative 
of  the  company  tells  me  insured  what  docu- 
ments would  be  desired  for  examination  in  lieu 
of  those  destroyed,  and  also  tells  him  that,  if 
such  documents  are  produced  by  him  after  the 
execution  of  such  agreement,  uie  loss  will  be 
paid. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  28^ 
Cent.  Dig.  Insurance.  S  1018.J 

(Syllabus  by  the  Court) 

Error  from  District  Court;  Brown  Ooonty; 
William  I.  Btuart,  Judge. 

Action  John  Stab!  against  the  Plienix 
Insurance  Company.  Judgment  for  plain* 
tiff,  and  defendant  brings  error.  Reversed. 

J.  G.  SJonecker,  Reed,  Yates,  Mastln  & 
Howell,  and  Buckles  &  Pearl,  for  plaintiff  In 
error.  James  Falloon,  for  defendant  In  er- 
ror. 

MASON,  J.  John  Stahl  Insured  a  etock  of 
merchandise  against  fire  In  the  Phenlz  In- 
surance C(Hnpan7.  The  policy  contained 
vriiat  Is  known  aa  the  "iron-safe  clauae,"  re- 
quiring certain  books  and  docoments  per- 
taining to  the  bnslnefis  to  be  k^  In  an  Iron 
safe  at  night  and  at  other  tlmea  when  the 
bnlldii^;  containing  tbe  goods  was  closed,  and 
providing  that  a  failure  im  the  part  of  tbe 
insured  to  comply  with  this  condition  should 
avoid  the  policy.  A  toss  occurred,  and  a  part 
of  the  documents  referred  to  were  destn^ed 
by  reason  of  the  neglect  of  tlie  insured  to 


place  them  in  the  safe  according  to  tbe  terms 
of  the  clause  mentioned.  An  adjuster  for 
the  compouj-  visited  the  scene  of  the  Are,  was 
Informed  In  a  general  way  of  the  situation, 
suggested  that  other  documents  might  be  ac- 
cepted in  lieu  of  those  destroyed,  but  refused 
to  proceed  further  until  Stahl  should  sign  a 
"nonwaiver  agreement,"  reading  as  follows: 
"John  Stahl  assured  under  policy  21,054  of 
the  Phenlx  Ins.  Co.,  of  Brooklyn,  N,  T.,  here- 
by requests  A.  E.  Pinkney,  adjuster,  to  make 
examination  of  the  books  and  papers  and 
other  evidences  of  loss  (Indnding  assnred'a 
sworn  statement  If  It  be  necessary),,  which 
he  submits  and  made  for  the  purpose  of  as- 
cwtalning  the  amount  of  loss  sustained  by 
assured  on  stodc  of  merchandise,  with  tbe 
express  understanding  and  agreement  that 
such  examination  shall  not  be  considered  an 
acknowledgment  of  any  liability  of  the  said 
Phoilx  Ins.  Co.,  of  Brooklyn,  N.  Y.,  under 
said  examination,  nor  a  waiver  or  Impair- 
ment of  assnred's  obligation  thereunder.  It 
Is  further  tmderstood  and  agreed  that  any 
l^al  rights  If  any  tbe  said  John  Stahl  may 
have  under  said  policy  are  not  Impaired  1^ 
bis  act  In  signing  this  reQuest"  This  agree- 
ment, after  some  discussion,  was  executed  by 
both  parties.  Proofs  were  then  submitted 
and  examined,  but  the  company  finally  re- 
fused payment  The  Insured  brougSit  action 
upon  tbe  policy  and  recovered  a  judgment, 
from  which  the  defendant  prosecutes  error. 

Tbe  Judgment  can  be  sustained  only  In 
case  there  was  some  evidence  tending  to 
show  that  the  insurance  company  had  waived 
the  right  to  claim  the  benefit  of  the  failure 
on  the  part  of  the  Insured  to  observe  the  pro- 
visions of  the  Iron-safe  clause.  The  evidoice 
relied  upon  by  the  defendant  in  error  as 
having  this  effect  was.  In  substance,  that  be- 
fore the  nmwalTer  agreement  was  signed  the 
company,  by  its  adjusto*.  Instructed  Stahl 
what  prooffei  be  would  have  to  submit  In  order 
to  have  hU  claim  cmsidered,  and  stated  that, 
if  he  would  make  such  proofs  afta*  signing 
the  agreem«it,  the  company  woidd  settle  wltti 
him  and  pay  his  loss,  and  that  afterward  he 
did  furnish  all  the  proofs  required  ot  him. 
While  there  was  some  talk  about  the  mutter 
of  making  proof  of  loss  before  the  nonw^ver 
agreement  was  signed,  nothing  was  in  fact 
done  toward  an  adjustment  nntll  aftraward. 
In  this  aspect  the  case  is  the  exact  counter- 
part of  Shawnee  Insurance  Company  r. 
Knerr,  88  Pac  611,  under  the  authority  of 
wbicb  the  judgment  must  be  reversed,  unless 
a  basis  of  distinction  can  be  found  In  the  state- 
ments made  on  behalf  of  the  omipany  befere 
tbe  execution  of  the  nonwaiT^  agreement 
The  trial  court  told  the  Jury  In  effect  that 
If,  before  that  time,  the  adjuster  instructed 
siahl  to  procure  co^aln  proofs,  and  Stahl 
afterward  did  so  without  having  received 
any  notice  to  the  contrary,  this  might  be  held 
to  constitute  a  wairer  on  the  part  of  the 
company.  In  this  we  tblnk  tbe  court  erred. 
Stahl'e  efforts  to  furnish  for  the  InformaUoa 
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of  tbe  company  satlBfftcttnT  evidence  of  ^e 
extent  of  bis  loss  were  all  made  after  enter* 
Ing  into  the  nonwalrer  asreemmt;  and  must 
be  Tlewed  In  tbe  light  of  that  Instroment. 
even  althoogh  tfaer  conformed  to  directions 
prerlously  glren. 

The  erldokce  that  iwlor  to  the  ezecatlon 
ct  tbe  nonwaiver  agre^ient  the  adjuster  said 
tha^  If  the  Insured  would  fnrnlsb  certabi  In- 
fonnatl<m  after  signing  tbe  agreement,  the 
company  wonld  settle  with  him  and  pay  bis 
claim,  cannot  avail  the  defendant  In  errw. 
This  stateonent  Is  alleged  to  bave  been  made 
In  the  comrse  of  tbe  oral  negotiations  leading 
Up  to  the  execution  of  the  written  cffiitract, 
the  tema  and  irarposes  of  whldt  it  would 
deetroy  If  given  any  effect  whatever.  To  per- 
mit a  Ttfbal  promise,  made  under  such  dr- 
cnmstances,  to  prevail  over  tbe  writtoi 
agreement  finally  made,  would  be  to  counte- 
nance the  very  evil  against  which  the  rale 
forbidding  the  contradiction  tit  writings  by 
oral  testimony  Is  dee^ned  to  afford  pro- 
tection. 

Objections  bave  been  made  to  the  ccmsld- 
eration  of  tbe  case  on  review.  These  bave 
been  examined  and  fbund  not '  to  be  well 
taken.  In  view  ot  the  condmdons  already 
announced,  the  spedfle  aeslgmnoits  of  error 
are  not  thought  to  require  discussion. 

The  Judgment  is  reveraed,  and  a  new  trial 
•cordered.  All  the  Justices  concurring. 


OITT  OF  OABNBTT  v.  SMITH. 
(Sniffeme  Court  of  Kansas.  Nov.  11,  190Cb) 

X  MtnflCZPAZ.      COBPOBATIOnS   —  IKJUBIBS 

G4178SD  BT  Dnnnvx  Bxdiwaxx  —  Pm- 

MON. 

In  an  action  for  Injories  reaaltin^  to  plain* 
tiff  from  falling  on  a  defective  sidewalk,  the 
petition  alletred  tbat  on  a  certain  designated 
street,  and  along  the  sontb  side  thereof,  and 
aloDg  the  nortii  side  of  a  designated  lot  and 
block  in  defendant  city,  there  was  a  certain 
sidewalk,  and  that  on  a  certain  date  while  pass- 
ing over,  along,  and  npon  such  sidewalk  and 
street,  plaintiff  was  tripped  by  one  of  the  loose 
boards  <tf  said  sidewalk  at  tbe  point  of  said 
street  as  aforesaid.  EM,  tbat  It  was  soffi- 
denttjr  definite  as  to  the  place  wh«e  tke  in* 
Jories  were  received. 

"Sl  DAifAOBs— Pxbsoral  Injttbiss— Petitiom. 

A  petition  stating  that  plaintiff  "was 
thrown  with  great  force  and  Violence  to  the 
ground,  knocked  down  and  two  ribs  of  bis  right 
side  brolren  or  fractured,  his  left  knee  dislocat- 
ed, his  right  arm  strained,  and  the  right  side 
of  liis  back  just  above  his  right  kidney  bruised," 
was  sufficient  to  inform  defendant  of  plain* 
tlfTs  Injuries,  and  it  waa  proper  to  refuse  to 
require  a  more  definite  statement. 

8.  MniTIOIFAL     OOBPOaaTIORS  —  DETBCnVE 
SlDXWALK— GORTBIBUTOST  NBOLIOINCE. 
It  Is  not  contributory  negligence  for  one 

to  walk  npon  a  defective  ridewalk,  although  in 

so  doing  be  must  exercise  ordinary  care. 
[Bd.  Note. — For  cases  In  point,  see  voL  86, 

Cent.  IMg.  Hunieipal  Gwporatlons,  H  1677, 

1679l] 

4.  Tbiai.  —  RrartTSAi.  or  Inbtructioitb  At.- 

KBADT  OtVEH. 

Althoni^  requested  Instructions  may  have 
^ted  the  law  ourreeUyi  titsre  was  no  error 


In  refusing  to  give  them,  where  the  court  gave 
proper  instructiona  on  the  same  matter. 

[Ed.  Note. — For  cases  in  point,  saa  VoL  46^ 
Cent  Dig.  Trial,  H  651-658.J 

Error  from  District  Court;  Anderson  Coun- 
ty; C.  A.  Smart,  Judge. 

Action  by  William  V.  Smith  against  the 
dty  of  Oamett  From  a  Judgment  tor  plain- 
tUt,  defendant  brings  wror.  Affirmed. 

J.  G.  Johns(m  and  W.  O.  Knight,  for  plain- 
tiff In  errw.  Uanford  Schoonover,  for  de- 
fendant in  error. 

FEB  CURIAM.  ■William  V.  Smith  re- 
covered judgment  against  the  city  of  Oarnett 
fbr  damage  resulting  to  him  trom  fallhog  on 
a  defective  sidewalk.  The  petition  states: 
"That  a  certain  public  highway  and  street, 
known  and  dedgnated  as  'Seventh  avenue,* 
was  at  the  time  tiie  plaintiff  received  the 
injuries  henin  complained  of  and  for  a  long 
time  prior  thereto  •  •  •  had  been  a  pub- 
lic highway  and  street;  *  •  *  tbat  along 
the  soutb  side  of  said  avenue,  street,  and 
highway  and  along  the  north  side  of  lot  deveh 
(11),  h\  blodk  seventy-three  (73),  in  said  dty 
of  Gamett  there  was  at  tbe  time  of  the  in- 
juries hereinafter  complained  of,  and  for  a 
long  time  prior  thereto,  a  certain  sidewalk 
used  by  said  dty  for  tiie  tree  use  and  pas- 
sage of  ail  persons  on  foot  and  at  all  times; 
*  *  *  tbat  on  August  29, 1002,  while  pass- 
ing over,  along  and  upon  said  sidewalk  and 
street  without  fault  or  negligence  upon  bto 
part,  plalntlfl  was  tripped  by  one  of  the  loose 
boards  oC  said  sidewalk  at  the  point  on  said 
street  as  aforesaid."  These  auctions  are 
suflidently  definite  as  to  the  place  on  the  side- 
walk where  the  plaintiff  allies  he  received 
his  injuries.  In  respect  to  lils  Injuries  the 
petition  states  that  plaintiff  "was  thrown 
with  great  force  and  violence  to  the  ground, 
knocked  down  and  two  ribs  on  his  right  side 
broken  or  fractured,  bla  left  knee  dislocated, 
his  right  arm  strained,  and  the  right  side  of 
bis  back,  Just  above  his  rigbt  kidney,  bruised." 
No  error  was  committed  by  the  court  in  re- 
fusing to  require  plaintiff  to  make  his  peti- 
tion more  definite  In  this  particular.  From 
these  allegations  the  defendant  was  suffi- 
ciently informed  of  the  plaintiff's  Injuries  to 
have  a  physldan  examine  these  parts  to  as- 
certain If  any  injuries  had  been  sustained, 
and  their  extent 

The  court  overruled  the  defendant's  de- 
murrer to  tbe  plaintiff's  evidence.  Error  is 
predicated  on  this.  It  is  the  theory  of  the 
defendant  that  the  evidence  Introduced  by 
the  plaintiff  proves  that  he  was  guilty 
of  contributory  n^llgence  In  going  upon 
this  walk  which  he  knew  was  defective,  when 
he  might  by  crossing  tbe  street  have  traveled 
npon  a  perfectly  safe  walk.  It  Is  not  con- 
tributory negligence  for  one  to  walk  upon  a 
defective  sidewalk.  In  doing  bo,  however, 
he  mnst  exercise  ordinary  care,  such  care  as 
an  ordinarily  prudent  man  would  exerdse  un- 
der similar  drcumstances,   Langan  t.  City 
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of  Atoblmn,  35  Kan.  318.  11  Pac  38,  57  Am. 
Rep.  165;  Emporia  t.  Sohmldllng,  33  Kan. 
485,  6  Paa  893;  Maultby  v.  City  of  Leaven- 
worth, 28  Kan.  745;  City  of  Topeka  7.  High, 
6  Kan.  App.  162.  51  Pac.  306;  City  of  Wichita 
T.  CoggBball,  3  Kan.  App.  540,  43  Pac.  842; 
Osage  City  v.  Brown,  27  Kan.  74. 

It  is  also  contended  that  the  court  erred  in 
refusing  to  glTo  certain  Instructions.  These 
referred  to  the  duty  imposed  upon  the  plain- 
titt  to  exercise  care  In  traveling  upon  a  side- 
walk he  knew  to  be  defective.  While  these 
Instructions  may  have  stated  the  law  correct- 
ly, the  court  did  not  omit  to  give  proper  in- 
structions upon  this  question.  Therefore 
there  was  no  prejudicial  error  in  refusing  to 
give  those  asked  by  the  defendant 

The  Judgment  la  affirmed. 


MISSOURI  OAN  00.  T.  ROSS. 
(Supreme  Court  of  Kansas.  Nov.  11,  1906.) 

1,  TBUIt— DraUBSKB  TO  EVIDENOI. 

On  a  demurrer  to  plaintiff's  evldraice,  the 
court  can  take  Into  consideration  only  those 
facta  and  those  Inferences  of  fact  which  are 
favorable  to  the  plaintiff,  and  cannot  consider 
defendant's  evidence  which  tends  to  break  down 
plaintiff's  case. 

[Ed.  Note.— For  caaea  In  pirint,  see  rol.  48^ 
Cent  Dig.  Trial.  H  854-3S6:] 

Error  tnm  Court  of  Oommon  Pleas, 
Wyandotte  County;  Wm.  O.  Holt,  Judge. 

Action  by  Blanche  M.  Ron  against  the 
Hlsaonrl  Can  Com[uiny.  From  a  Judgment 
for  plaintiff,  defendant  brings  error.  Af< 
Armed. 

Warner,  Dean,  McLeod,  Holdeu  &  Tlm- 
monds  and  McFadden  &  Morris,  for  plaintiff 
In  error.  Keplingra  A  Trlckett,  for  defend- 
ant in  error. 

PER  CURIAM.  In  this  case  the  prlnclpa 
contritions  are  that  a  demurrer  to  plalntUTc 
evidence  should  have  been  sustained,  and 
that  the  court  should  have  directed  a  verdict 
for  the  defendant  In  arguing  these  proposi- 
tions the  defendant  does  not  do  what  the  law 
requires,  viz.,  take  Into  consideration  only 
those  facts  and  those  Inferences  of  fact  which 
are  favorable  to  the  plaintiff.  On  the  other 
band.  Its  own  evidence  Is  frequently  brought 
forward  and  urged  as  breaking  down  the 
plaintlCTs  case,  and  In  every  instance  In 
which  the  plaintiff's  testimony  Is  susceptible 
of  an  adverse  Interpretation  it  is  given  that 
turn,  although  the  Jury  would  have  been 
Justified  in  taking  a  different  view. 

The  only  question  In  the  cose  upon  which 
it  fairly  may  be  said  there  Is  a  lack  of  evi- 
dence is  that  relating  to  the  slipping  and 
tipping  of  the  foot  rest,  and  the  slipping  of 
plaintiff's  foot  upon  It  But  under  the  alle- 
gations of  the  petition,  the  evidence,  and  the 
instructions  of  the  court  It  was  not  necessary 
that  the  plaintiff  should  extend  her  evidence 
to  this  detail.  The  court  by  Instruction 


numt>ered  10  required  her  to  prove  an  In- 
crease of  hazard  before  she  could  recover, 
whether  the  accident  happened  through  the 
Insecurity  of  the  foot  rest  or  not  Other  In- 
structions completed  the  statement  of  the  law 
upon  that  subject,  and  the  facts  fully  war- 
ranted a  recovery  upon  that  ground.  This 
being  true,  .the  matter  of  a  movement  of  the 
foot  rest  became  as  Incidental  as,  for  exam- 
ple, the  fact  that  plaintiff  leaned  to  the  left 

One  instruction  to  the  Jury,  that  numbered 
0,  is  criticised  in  two  particulars.  It  Is  aald 
the  court  called  the  piece  of  metal  placed  In 
front  of  the  pedal  of  the  machine  a  foot  rest. 
The  attorneys  for  the  defendant  so  desig- 
nated It  In  the  course  of  the  trial,  and 
wheth«  It  was  a  die  of  the  machine  or  not  It 
was  a  foot  rest,  as  It  was  placed  and  used 
at  the  time  of  the  accident 

The  other  objection  to  the  Instruction  is. 
stated  thus:  "Yet  more  vicions  is  the  por- 
tion of  the  Instruction  which  allowed  a  recov- 
ery by  plaiuTiff  If  the  blade  or  die  had  been 
placed  in  front  of  the  machine  by  a  co-em- 
ploy6  of  the  plaintiff  without  ttte  knowledge 
or  permission  of  the  defendant"  But  soclk 
was  neither-  the  purpose  nor  the  effect  of 
Instruction  No.  7.  By  Its  express  terms  it 
covered  only  one  phase  of  the  case.  viz..  the- 
lnferen(%  which  the  plaintiff  was  authorized 
to  draw  in  reference  to  the  use  of  tlie  foot 
rest  By  instruction  No.  10  the  circum- 
stances under  which  the  defendant  would  be- 
come liable  In  case  the  plaintiff  Innocently- 
and  Justifiably  used  the  foot  rest  were  stated, 
and  no  complaint  Is  made  In  reference  to  It 
The  proposition  of  law  quoted  by  the  defend- 
ant from  Lflbatt  on  Master  &  Servant  Is 
sound  and  the  controlling  principles  of  the 
cases  cited  appear  to  be  correct  But  they 
do  not  meet  or  cover  the  facts  of  this  case. 

No  nseful  purpose  would  be  subserved  in 
analyzli^  the  testimony.  The  assignments- 
of  error  are  not  well  grounded,  and  the  Jndff^ 
ment  of  the  district  court  la  affirmed. 


CITY  OF  OTTAWA  GREEN. 

(Snpreme  Court  of  Kansas.   Nov.  11,  1905.> 

1.  Evi DEN ca— Opinion  Evidence. 

In  an  action  against  a  city  for  damages- 
occasioned  by  an  alleged  fall  upon  a  defective 
sidewalk,  where  plaintiff  has  testified  to  the 
manner  in  which  he  fell  and  that  the  fall  caus«>d 
a  rupture  in  the  region  of  the  groin,  It  was  not 
error  to  refuse  to  permit  a  physician,  who  never 
had  examined  plaintiff's  injuries,  but  who  n-as- 
present  and  heard  plaintiff  s  tcstimoay,  to  give 
his  opinion  coiicerniag  the  probability  of  a  per- 
son twing  ruptured  In  the  manner  testified  to  by 
plaintiff. 

[Ed.  Note. — For  cases  In  point  iee  vtA.  20k 
Cent  Dig.  Evidence.  {  23G7.] 

2.  MUNIOIPAI.     COBPOUTIONS  —  DEFBCTin 

Side  WALK— Action  fob  Injitmes. 

In  snch  a  case,  where  plaintiff  was  familiar 
with  the  defective  condition  of  the  walk,  but 
nevertheless  attempted  to  use  It  in  the  dark, 
an  instruction  in  the  following  form  was  prop- 
er: "It  was  not  negligence  for  him  to  pan  over 
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a  croa-wfilk  known  to  h.lm  to  be  dangerous, 
but  Id  doing  bo  he  most  xise  care  and  caution 
reasonably  commensnrate  with  the  known  dan- 
ger. *  •  •  Consider  carefully  hi«  knowleictg* 
of  the  condition  of  the  walk,  the  nature  of  the 
defect,  whether  easily  Tieible  or  apparent,  or 
not.  the  nature  and  manner  of  the  accident,  and 
then  determine,  in  the  light  of  all  the  circnm- 
Ktances,  whether  the  plaintiff  on  hii  part  ex- 
ercised the  care  and  caution  that  a  person  of 
reasonable  prudence  would  have  exerciied  tn 
the  light  of  BQch  knowledge." 

[Bd.  Note. — For  eases  in  point,  see  toL  86, 
Gent  Dlff.  Mnnietpal  Oorporattons,  H  1683, 
1755.3 

&  Appux— RiTixff— BBB<a  Anxonii0  Sitb- 

BTANTIAL  RiaKTS. 

The  failure  of  the  successfal  pjirty  in  a 
Jury  trial  to  pay  Jury  fees,  in  coinnlianrc  with 
Gen.  St.  1901,  j  8056,  does  not  affect  the  sub- 
■itantial  rights  of  the  defeated  party,  nor  is  it  an 
error  raised  by  a  notiOD  for  a  new  trial. 

(Syllabas  by  the  Court.) 

Error  from  District  Coort,  Franklin  Coun- 
ty;  O.  A.  Smart,  Judge. 

Action  by  Charles  C.  Green  agalnnt  the 
dty  of  Ottawa.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

OeoL  D.  Ratbbon,  for  ptaintUE  in  oror. 
Gamble  tt  Oostlgan,  for  defoidant  In  error. 

POBTKB,  J.  Cbarlea  0.  Green  recomed 
a  Judgment  of  |400  agalnat  tbe  clt7  of  Ottawa 
for  Injuries  which  he  claimed  to  have  re- 
celTed  from  a  fall  nptm  a  defective  walk. 
The  city  ampeala. 

The  petition  described  tbe  location  of  tbe 
detective  walk  at  the  Intavectlon  of  Secisid 
street,  mnnlnc  east  and  west,  and  Mulberry 
street  romilng  north  and  eonth,  and  the 
walk  aa  a  plank  croes-walk.  The  defect 
averred  was  ttiat  "the  plante  «  «  •  were 
carved  upward,  eo  that  they  and  tbe  dirt 
wh1<di  was  beneath  them  formed  on  abnytt 
elevation  and  obetacle  directly  tn  tbe  way 
of  the  eastern  approach  to  said  crosB-walk, 
the  tap  ot  which  was  about  10  indue  above 
tile  level  <tf  Bald  ap^ach ;  that  said  cnrva- 
ture  of  the  planks  also  fwmed  a  ste^  in- 
cline on  said  cross-walk,"  etc.;  that  plaintiff, 
exercising  due  care,  etc.,  while  attempting 
to  use  the  walk,  was  made  to  stumble  and 
fall,  causing  among  other  injuries  a  nature 
In  the  region  of  the  groin  on  tbe  right  side. 
The  evidence  showa  that  the  walk  was  in 
a  dangerona  condition  and  had  been  In  such 
condition  tor  more  than  three  years;  that 
sevwal  other  persons  had  fallen  in  the  same 
manner  and  at  the  same  place  as  claimed 
by  plaintiff.  In  each  Instance  tlM  auperln- 
toMlent  at  streets  of  the  city  was  notified 
of  these  accidents  and  of  the  condition  of 
tbe  walk  and  requested  to  repair  tiie  defect, 
but  no  attention  was  paid  to  Uie  requests, 
so  that  the  city  had  both  actual  and  coq- 
strucUve  notice  of  tbe  defect  Plaintiff  lived 
a  abort  distance  from  the  defective  walk, 
and  had  used  It  frequently  and  knew  of  Its 
C(mdltion.  Bis  duties  as  Janitor  required 
blm  to  leave  home  early  In  the  morning,  and 
cm  the  morning  of  September  2St,  1903,  be 


left  home  about  4  o*clo<^.  He  testified  that 
It  was  a  dark  morning  and  not  light  enough 
for  blm  to  see  the  obstruction ;  that  be  was 
aware  of  it  and  was  going  along  carefully 
on  that  account ;  that  he  felt  along  the  wire 
fence  to  discover  when  be  passed  the  comer ; 
and  that  while  endeavoring  to  avoid  tbe 
obstacle,  and  doing  all  tn  his  power  to  that 
end,  he  reached  tbe  place  before  he  knew 
it  and  stumbled  and  fell  and  was  Injured, 
as  set  out  in  the  petltioa  The  physician 
who  treated  hUn  tbe  same  day  testified  to 
tbe  existence  of  the  hernia  or  rupture ;  that 
he  was  a  member  of  tbe  board  of  pension 
examiners;  and  some  months  prior  to  that 
had  made  an  examination  of  plaintiff  who 
was  an  am)llcant  for  a  pension,  and  that 
plaintiff  had  no  rupture  at  that  time.  The 
answer,  in  addition  to  a  genwal  denial,  set 
up  the  defense  of  contributory  negligence. 
No  reply  was  filed,  but  It  may  be  assumed 
that  the  paKles  and  the  court  treated  the 
Issues  as  Joined  by  a  reply,  since  no  objec- 
tion by  defendant  Is  raised  In  the  record. 

Several  errors  are  alleged,  many  of  them 
so  unsubstantial  that  it  seems  unnecessary 
to  do  more  than  state  them.  The  court 
properly  denied  defmdant's  motion  to  require 
plaintiff  to  make  the  petition  more  definite 
and  certain  by  statli^  the  way  In  which  he 
was  hurt  The  petition  set  forth  In  plain 
and  concise  language  bow  it  occurred  without 
needlessly  reciting  every  detail. 

Error  is  also  Insisted  upon  because  the 
court  sustained  certain  objections  to  testi- 
mony offered  by  defendant  Defendant  city 
called  one  Dr.  Davis  as  an  expert  witness, 
and  he  was  asked  the  following  questions: 
"Q.  Did  you  hear  the  testimony  of  tbe  plain- 
tiff Green  in  this  case?  A.  I  heard  part  of  It; 
I  came  In  after  he  commenced  giving  his  tes- 
timony. Q.  Did  you  hear  him  describe  the 
manner  In  which  be  fell  or  stumbled  on  the 
the  crossing?  A.  Yes,  sir.  Q.  Now,  I  will 
ask  you  to  state  to  the  Jury,  from  your 
knowledge  and  experience  as  a  pliysiclan,  the 
probability  of  a  man  rupturing  himself  In 
the  manner  testified  to  by  Green?  *  •  * 
Q.  I  will  ask  you  to  state  to  tbe  Jury  what 
is  tbe  usual  and  ordinary  manner  In  which 
rupture  occurs?^  Objections  to  tbe  last  two 
questions  were  suatalned,  and  error  is  claimed 
upon  tbe  authority  of  A.,  T.  &  S.  F.  K.  Co. 
v.  Brassfield.  51  Kan.  167,  S2  Pac.  814.  That 
case  was  like  this  In  many  respects.  The 
Injury  there  was  a  rupture  claimed  to  have 
been  caused  by  a  sudden  strain  occasioned 
by  tbe  dropping  or  turning  of  a  heavy  rail- 
road tie,  one  end  of  which  plaintiff  was  lift- 
ing. A  physician  who  had  examined  plaintiff 
was  permitted  to  testify,  over  defendants 
a4}JectionB,  that  such  injuries  may  be  pro- 
duced without  great  violence  or  shock,  but 
that  be  had  never  seen  a  rupture  of  that 
character  except  as  tbe  result  of  more  or 
less  violence.  After  stating  that  he  was  pres- 
ent and  tieard  plaintiff  testify  how  the  injury 
was  inflicted,  he  was  further  asked  to  state 
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wbetber.  In  hla  opinion,  Brassfleld's  condition 
conld  hare  been  prodaced  or  bronght  about 
in  the  manner  whldi  be  (Brassfleld)  had 
detailed  to  tbe  Jnry.  He  answered  that  it 
muBt  hare  been  done  by  violence.  The  court 
aald:  **It  would  have  been  more  regular  to 
have  put  the  facts  to  him  in  a  hypothetical 
forxQ,  and  obtained  his  opinion  upon  tbe 
tects  teBtifled  to  by  Brassfleld.  The  testi- 
mony of  tbe  lattw  on  his  qnestlon,  howero*, 
was  not  obscure  or  Involred,  and,  being  rery 
brief,  tbe  company  can  bare  suffered  no 
prejudice  from  this  irregularity."  In  the 
present  case  Dr.  Davie  bad  not  beard  all 
tbe  testimony  of  plaintiff  and  never  bad 
CiEamined  his  Injuries.  But  aside  from  these 
differences,  tbe  case  cited  ts  no  authority 
upon  which  plaintiff  In  error  may  rely.  It 
does  not  go  to  tin  extent  of  holding  that 
It  would  have  been  emv  to  refuse  to  permit 
■ndt  a  question,  but  merely  that  In  that 
case,  considering  the  answer  and  tbe  circum- 
stances, tbe  party  against  whom  it  was  of- 
fered suffered  no  prejudice,  though  the  ques* 
tlon  itself  was  irr^lar.  The  trial  court 
properly  sustained  the  objection. 

Defendant  «»nplalns  because  tbe  court 
would  not  permit  It  to  show  by  Dr.  Davis 
that  a  man  60  years  of  age,  with  the  right 
knee  stlfl  from  a  gunshot  wound,  would  be 
more  liable  to  rupture  than  a  person  not  so 
affected.  In  justice  to  tbe  doctor  talmself  it 
should  be  stated  that  there  is  nothing  In 
the  record  from  which  It  could  be  Inferred 
that  he  would  have  so  testified,  bad  tbe  ob- 
jection not  been  sustained. 

Tbere  Is  no  variance  between  the  notice  of 
tba  claim  filed  vrlth  tbe  dty,  where  It  stated 
a  dalm  for  Injuries  "caused  by  a  fall  oa  the 
walk  near  the  northeast  comer  of  Second 
and  Mulberry  Btreets,"  and  tbe  petition, 
where  It  was  refored  to  as  a  "crosswalk." 
*^alk"  and  "crosswalk"  mean  the  same 
thing:  Both  are  sidewalks,  and  the  dty  Is 
bound  to  keep  both  In  rqwlr.  Tbe  notice 
etaallenged  tbe  attmtlon  of  the  city  to  a 
partlcnlar  place  at  tbe  intersection  of  the  two 
rtreeta.  From  the  photographs  In  evidence 
It  appears  that  tbe  dty  could  have  had  no 
difficulty  In  locating  tbe  place  of  accident 
with  such  a  notlceu  Tbe  photographs  were 
takm  ^tat  days  aftw  plalntlfTs  tall,  and 
error  ts  cunplalned  of  In  admitting  them 
without  proof  that  they  showed  the  con- 
dition of  the  walk  on  tbe  date  ta  tbe  acd- 
dent.  Tbe  fact  that  several  witnesses.  In- 
cluding some  offered  by  the  dty,  aftorward 
Identified  tbe  photo  graphs  as  showing  the 
exact  ctmditlon  of  the  walk  as  it  bad  a- 
iflted  for  several  years  prlw  to  and  up  to 
the  time  of  tbe  acddeni;  roidered  this  ir- 
r^nlarily  of  no  consequence. 

Tbe  follovrlng  instruction  given  by  Ibe 
eonrt  Is  complained  (tf  as  not  stating  fully 
the  duty  of  a  person  familiar  with  the  al- 


leged defective  sidewalk:  **It  was  not  ueg' 
Ugence  for  him  to  pass  over  a  cross-walk 
known  to  talm  to  be  dangerous,  but.  In  doing 
BO,  be  must  use  care  and  caution  reason- 
ably commensurate  with  the  known  dan- 
ger. •  •  •  Consider  carefully  bis  knowl- 
edge of  the  condition  of  tbe  walk,  tbe  nature 
of  the  defect,  whetbor  easily  visible  or  appar- 
ent, or  not,  tbe  nature  and  manner  of  tbe  ae- 
cideut,  and  then  determine^  in  tbe  light  of  all 
the  circumstances,  whether  tbe  plaintiff  on  his 
part  exercised  the  care  and  caution  ttaat  a 
person  of  reasonable  prudence  would  bare 
exercised  In  the  light  of  such  knowledge." 
It  Is  urged  that  there  should  have  been  in- 
cluded tbe  elements  of  time,  light,  locality, 
mud,  manner  of  traveling,  and  tbe  crippled 
condition  of  plaintiff.  To  "determine,  in 
the  llgbt  of  all  tbe  drcumstances,"  means  to 
consider  these  elements  and  evwytblng  else 
In  evidraice.  Tbe  instructtcms  considered 
together  cover  tbe  law  of  the  case  and  leave 
no  room  for  any  claim  of  prejudice  on  the 
part  of  defendant  City  of  Emporia  v. 
Schmidilng,  33  Kan.  485,  6  Pac.  893;  Langan 
V.  City  of  Atchison,  86  Kan.  S18»  11  Pac  88, 
57  Am.  Bep,  165. 

It  Is  contended  also  that  the  case  should  be 
reversed  because  tbe  jury  fees,  provided  by 
Gen.  St.  1001,  3056,  were  not  paid  by  the 
successful  party  before  judgmoit  rendered  on 
the  verdict  A  statement  appears  In  the  re- 
cord to  the  effect  that  these  fees  were  not 
paid  as  provided  by  law.  Tbe  failure  to  pay 
tiiese  fees  was  an  Irr^ularlty,  but  not  one 
which  either  affected  the  substanUal  rights 
of  plaintiff  in  wror,  or  of  which  It  can  com- 
plain. City  of  T<^a  T.  Tuttle.  5  Kan.  311. 
425.  Tbe  provision  of  tbe  law  is  for  tbe  boie- 
fit  of  tbe  county,  and  tbe  party  against  wbfHoa 
the  judgment  Is  entered  Is  not  affected  In 
any  way  by  a  failure  to  cimiply.  Moreover, 
this  court  can  consider  only  errors  to  which 
the  attention  of  tbe  trial  court  was  dial- 
lenged  by  the  motton  for  a  new  trial,  and 
this  Irresularily  is  not  thus  raised. 

The  court  ownmitted  no  wror  in  denying 
the  motion  for  a  new  trial.  The  gnrande 
relied  upon  were  InsufBdent,  and  no  dili- 
gence was  shown  or  sufficient  reasons  given 
wby  the  evldmce  was  not  produced  at  ttift 
triaL 

Oonnsel  Insist  that;  because  Oreen  was  a 
cripple  and  took  no  lantern  with  him  whoa  be 
ventured  upon  tbe  defective  walk  In  the  dark- 
ness, and  because  he  could  have  gone  some 
other  street,  "eltbar  he  waa  gtdlty  of  ochf 
tribntory  negligence,  or  that  he  haa  tab- 
ricated  tbe  whole  fUng."*  It  Is  snfildent  to 
say  tbat  all  these  matters  were  passed  npim 
by  the  Jury,  and  that  there  appears  no  la<^ 
of  evidence  In  tbe  record  to  sustain  the  ver* 
diet 

me  judgment  will  be  affirmed.  All  tbe 
Justices  concurring. 
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:8TATE  «z  rd.  LANDBB  «t  al.  t.  LEWIS. 
(Supreme  Court  of  KanuB.   Nor.  U»  19(Kt.) 

.Appeai.  —  Cask-Made  —  Settleukht  and 
SiONino— Expiration  or  Term  of  Jttdoe. 
Under  tlie  facts  of  this  case  it  is  held  that 

'SO  time  had  been  fixed  for  settliiK  and  aigninr 

a.  case-made  when  the  trial  jadge's  term  of 

-office  expired. 

(SjrllabtiB  by  the  Court) 

Proceeding  by  the  state,  on  the  relation  of 
■Charles  Lander  and  anothw,  to  compel  W.  H. 
Lewis,  district  Jndse,  to  settle  a  Oftae-madeh 
Denied. 

John  F.  HaiMKHi.  for  rdaton.  Orattan 
-&  Orattan,  for  defendant 

BUBCH,  J.  This  proceeding  Is  hron^ 
-to  compel  a  district  Judge  to  settle  and  sign 
41  ease-made  after  his  term  of  office  has  ex- 
pired. In  the  district  conrt  the  motion  for  a 
new  trial  was  overmled  on  Decembw  22, 
19M,  and  at  the  same  time  the  following 
order  was  made:  "At  wtaldi  time  plaintiffs 
were  given  SO  days  to  make  and  serve  a  case- 
■made  for  the  Supreme  Court  of  state  of 
Kansas,  and  the  defendant  given  Ave  days 
after  service  to  aaggeet  amendments;  the  case 
to  be  signed  and  settled  on  two  days*  notice 
•of  either  party  at  any  time  thereafter.**  The 
JndgtfB  term  expired  on  January  9,  1005. 
"The  case  was  served  on  Jannary  20,  1906. 
Amendments  were  snggested  on  January  25th 
-and  afterward,  but  on  the  same  day  notice 
waB  served  that  tbe  cue  would  be  settled  and 
signed  on  Jannary  2Sth.  On  that  day,  the 
-thlrly-Berentii  after  t^e  making  of  tbe  order, 
-the  Judge  refused  to  act  in  the  premises,  on 
"the  ground  that  he  no  longer  had  Jurisdiction 
"to  do  so. 

Tbe  order  Involved  is  quite  similar  to  the 
-one  fflscussed  In  the  case  of  Mowery  v.  Bank, 
47  Kan.  128,  T2  Pac.  539,  which  reads  as  fol- 
lows: "PlalntUTs  are  allowed  till  and  In- 
-eluding  the  let  day  of  February;  1902,  to 
make  and  serve  a  caae-made  for  appeal  to 
the  Supreme  Court,  and  the  defendant  Is 
-allowed  till  and  Including  February  28,  1002, 
to  Buggeet  amendments  thereto;  case  to  be 
settled  and  signed  thereafter  on  five  days' 
-written  notice  by  elthn  party."  This  order 
was  made  on  November  1,  1001,  and  tbe 
Judged  term  expired  In  January,  190S,  before 
any  notice  of  settlement  or  slgntav  bad  been 
-given.  The  dUfermce  between  the  Indefinite 
goieral  term  ''thereafter"  and  the  indefinite 
general  phrase  *'at  any  time  tiioreafter**  1b 
-not  sufficient  to  form  tiie  baslB  of  a  principle. 
In  all  other  essential  respecte  the  facte  In 
Mowery  v.  Bank  and  In  this  case  are  strictly 
analogous.  Although  the  attorn^  In  Mow- 
cry  T.  Baidc  made  no  point  upon  tlie  word 
'^tiwreafter,'*  Mr.  Justice  PoUocA:,  speaking 
-fbr  the  court,  made  the  following  clear  state- 
ment of  the  law:  "As  the  order  of  the  trial 
Judge  did  not  fix  the  time  ft>r  tbe  Betti«ment 
■nt  the  caae,  but  left  tiie  date  ot  settiement 
■uncertain,  eontlngent  npm  the  giving  of  tiie 


written  notice  of  the  time  and  place  of  settie- 
ment by  counsel,  and  as  tbe  time  for  the 
settlement  of  the  case  remained  undetermined 
and  unfixed  at  the  date  of  tbe  expiration  of 
the  term  of  office  of  the  trial  Judge,  we  are 
constrained  to  hold  that  the  petition  In  error 
must  be  dismissed  for  want  of  Jurisdiction  In 
this  conrt"  In  Butier  v.  Scott,  68  Kan.  512. 
75  Paa  49fl,  Mr.  Justice  Mason  made  tbe 
following  equally  pereplcuous  declaration : 
"The  fibject  of  the  provision  In  question  is  to 
preserve  the  Jurlsdtotton  of  the  trial  Judge, 
after  his  term  has  spired,  not  for  an  In- 
d^nlto  time,  but  only  during  a  fixed  and 
cOTtaln  parted.  If,  when  his  term  expiree,  a 
time  has  been  fixed  within  which  tbe  case 
Is  to  be  settled,  and,  as  to  this  case  tbwe  has 
been  no  extension  of  time,  that  is  the  limit  of 
his  Jurisdiction.  He  may  settie  the  case 
within  that  time,  but  not  later.  And  If, 
when  bis  tmn  expiree,  no  provision  has  been 
made  as  to  tiw  time  of  settiemenl;  but  a 
time  bss  bem  fixed  withto  which  tbe  case  is 
to  be  made,  tint  time,  Indudli^r  that  given 
for  suggesting  amendmentBt  Is  the  limit  of  his 
JurlsdlctUm.  He  may  settie  the  case  withto 
that  time*  but  not  later.**  It  is  impossible  to 
say  that  tlie  wholly  und^lned  and  todeterml- 
nate  period  of  **any  time**  means  a  fixed  and 
ascKtalned  time  withto  which  counsel  might, 
by  giving  notice,  and  the  uncertatoty  as  to 
when  ttie  case  vould  be  settled.  Neither  Is 
it  posirtbl^  undor  the  language  of  the  statate 
and  of  ttie  decisions  quoted,  to  say  that  the 
two  days*  notice  of  setUaneat  and  signing 
whlcb  might  be  given  at  will  at  any  time, 
and  which  might  be  delayed  Indefinitely, 
constituted  any  portiw  of  a  time  actually 
fixed  when  tbe  Judge  went  out  of  office  The 
court  is  not  inclined  to  reverse  tbe  declslrais 
referred  to,  and  numerous  others  of  like  Im- 
port 

The  various  attaifts  made  by  the  pl^nUff 
upon  tbe  statute  governing  the  ease  cannot 
be  supported,  and  the  writ  ot  mandamus  la 
doiled.  All  the  Justices  concurring. 


CITY  OF  8ALINA  V.  BLAKSLET. 

(Supreme  Court  of  Kansas.  Nov.  11,  1905.) 

CoNSTrrrmonAi.  Law— Right  to  Bear  Asus. 

Section  4  of  the  Bill  of  Rights,  whi<^  pro- 
vides that  "the  people  have  the  right  to  bear 
arms  for  their  defense  and  security,"  Is  a  lim- 
itetimi  on  leelslative  power  to  enact  taws  pro- 
hibiting the  bearing  of  arms  In  the  mllida,  or 
any  omer  military  organisation  provided  for  by 
law,  bat  Is  not  a  limitation  on  legislative  pow- 
er to  Niaet  laws  prohibitiog  and  punishing  the 
promiscQons  carrying  of  arms  or  other  deadly 
weapons. 

[Ed.  Note. — For  eases  in  point  aee  vol.  48. 
Cmt  Dig.  Weapcms,  |  8J 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Sallna  County ; 
B.  R.  Bees,  Judge. 

James  Blaksley  was  convicted  of  carrying 
a  pistol  within  'the  city  ^  Sallna,  and  ap- 
peals. Afflrmea 
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David  Ritchie,  for  aKWIlant  B.  A.  Lot* 

itt,  for  appellee. 

GREBNE,  J.  James  Blaksley  waa  cod- 
rlcted  In  the  police  court  of  the  dty  of 
Sallna,  a  city  of  the  second  class,  of' carry- 
ing a  revolving  pistol  within  the  city  while 
under  the  Influence  of  Intoxicating  liquor. 
He  appealed  to  the  district  court,  where  he 
was  again  convicted,  and  this  proceedlxv  !• 
prosecuted  to  reverse  the  Judgment  of  the 
latter  court 

The  question  presented  Is  the  constitution- 
ality of  section  1003  of  the  General  Statutes 
of  1901,  which  reads :  "The  council  may  pro- 
hibit and  punish  the  carrying  of  fire  anns 
or  other  deadly  weapons,  concealed  or  other- 
wise, and  may  arrest  and  Imprison,  fine  or 
set  at  work  all  vagrants  and  persons  found 
In  said  dty  without  visible  means  of  sup- 
port, or  some  legitimate  buslnesa" 

Section  4  of  the  Bill  of  Rights  Is  as  fol- 
lows: "The  people  have  the  right  to  bear 
arms  for  their  defense  and  security;  but 
standing  armies.  In  time  of  peace,  are 
dangerous  to  lltwrty,  and  shall  not  be  tol- 
erated, and  the  military  shall  be  Id  strict 
subordination  to  the  civil  power."  The  con- 
tention Is  that  this  section  of  the  BUI  of 
Rights  Is  a  constltatlonB]  Inhibition  upon  the 
power  of  the  L^tslatnre  to  prohibit  the 
individual  from  having  and  carrying  arms, 
and  that  section  1008  of  the  General  Statutes 
of  1901  is  an  att«npt  to  deprive  him  of 
the  right  guarantied  by  the  Bill  of  Rights, 
and  is  therefore  unconstitutional  and  void. 
The  power  of  the  Legislature  to  prohibit 
or  r^rnlate  the  carrying  of  deadly  weapons 
has  been  the  subject  of  much  dispute  in 
the  courts.  The  views  expressed  in  the  de- 
cisions are  not  uniform,  and  the  reasonings 
of  the  different  courts  vary.  It  has,  however, 
been  generally  held  that  the  Legislatures  can 
regulate  the  mode  of  carrying  deadly  weap- 
ons, provided  they  are  not  such  as  are  ordi- 
narily used  In  civilized  warfare.  To  this 
view,  there  Is  a  notable  exception  in  the 
early  case  of  Bliss  v.  Oommonweatth,  2  Litt. 
(Ky.)  90,  18  Am.  Dec.  251,  where  It  was  held, 
under  a  constitutional  provision  similar  to 
ours,  that  the  act  of  the  Legislature  pro- 
hibiting the  carrying  of  concealed  deadly 
weapons  was  void,  and  that  the  right  of 
the  dtlzen  to  own  and  carry  arms  was  pro- 
tected by  the  Oonstltutlon,  and  could  not 
be  taken  away  or  regulated.  While  this  de- 
dsion  has  frequently  been  referred  to  by 
the  courts  of  other  states,  it  has  never  been 
followed.  The  same  principle  was  announced 
in  Idaho  In  re  Brlck^,  8  Idaho,  597,  70 
Pac.  609,  101  Am.  St  Rep.  216,  but  no  ref- 
erence is  made  to  Bliss  v.  Commonwealth, 
nor  to  any  other  authority  In  support  of 
the  dedslon.  In  view  of  the  disagreements 
In  the  reasonings  of  the  different  courts  by 
which  they  reached  conflicting  conclusions, 
we  prefer  to  tMat  tb»  question  as  an  orig- 
inal onsw 


The  provision  In  section  4  of  the  Bill 
of  Rights  "that  the  people  have  the  right 
to  bear  arms  for  their  defense  and  security** 
refers  to  the  people  as  a  collective  body.  It 
was  the  safety  and  security  of  sodety  that 
was  being  considered  when  this  provision 
was  put  into  our  Constitution.  It  is  fol- 
lowed immediately  by  the  declaration  that 
standing  armies  In  time  of  peace  are  dan- 
gerous to  liberty  and  should  not  be  tolerated, 
and  that  "the  military  shall  be  In  strict 
subordination  to  the  civil  power."  It  deals 
exclusively  with  the  military.  Individual 
rights  are  not  considered  in  this  section. 
The  manner  In  which  the  people  shall  ex- 
ercise this  right  of  bearing  arms  for  the 
defense  and  security  of  the  people  Is  found 
in  article  8  of  the  Constitution,  which  au- 
thorizes the  organizing,  equipping,  and  dis- 
ciplining of  the  mllltla,  which  shall  be  com- 
posed of  "able-bodied  male  citizens  be- 
tween the  ages  of  twenty-one  and  forty- 
flve  years.  •  •  • "  The  militia  is  essen- 
tially ttie  people's  army,  and  their  defense 
and  security  In  time  of  peace.  There  are 
no  other  provisions  made  for  the  military 
protection  and  security  of  the  people  In  time 
of  peace.  In  the  absence  of  constitutional 
or  legislative  authority,  no  person  has  the 
right  to  assume  such  duty.  In  some  of  the 
states  where  It  has  been  held,  under  similar 
provisions,  that  the  citizen  has  the  right 
preserved  by  the  Constitution  to  carry  sucti 
arms  as  are  ordinarily  used  In  civilized 
warfare,  it  Is  placed  on  the  ground  that  It 
was  Intended  that  the  people  would  thereby 
become  accustomed  to  handling  and  using 
such  arms,  so  that  In  case  of  an  emergency 
they  would  be  more  or  less  prepared  for  the 
duties  of  a  soldier.  The  weakness  of  thia 
argument  lies  In  the  fact  that  In  nearly- 
every  state  In  the  Union  there  are  provi- 
sions for  organizing  and  drilling  state  militia 
in  Buffldent  numbeni  to  meet  any  such' 
emergency. 

That  the  provision  In  question  applies  Mily 
to  the  right  to  bear  arms  as  a  member  ot 
the  state  militia,  or  some  other  military 
organization  provided  for  by  law,  is  also- 
apparent  from  the  second  amendment  to  tbe- 
federal  Constitution,  which  says:  "A  well 
regulated  militia,  being  necessary  to  the  se- 
curity of  a  free  state,  the  right  of  the- 
people  to  keep  and  bear  arms  shall  not  be 
Infringed."  Here,  also,  the  right  of  the  peo- 
ple to  ke^  and  bear  arms  for  their  se- 
curity Is  preserved,  and  the  manner  of  t>ear'< 
Ing  them  for  such  purpose  is  clearly  Indi- 
cated to  be  as  a  member  of  a  well-r^ulated 
militia,  or  some  other  military  organization 
provided  for  by  law.  Mr.  Bishop,  in  bis 
work  on  Statutory  Crimes,  in  treating  of 
this  provision,  which  is  found  in  almost  every 
state  Constitution,  says.  In  section  793:  "In., 
reason,  the  keeping  and  bearing  of  arms 
has  reference  only  to  war  and  possibly  also- 
to  Insurrections  wherein  the  forms  of  war 
are,  as  far  as  practicable  observed.**  Com- 
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monwenlth  t.  Murphy  (Mass.)  44  N.  E.  138, 
82  L.  R.  A.  606,  strongly  supports  tbe  posi- 
tion we  hare  taken.  The  defendant  was  con- 
Tlcted  of  being  a  membw  of  an  Independent 
4»ganIzatlon  which  was  drilling  and  parad- 
ing with  guns.  The  guns,  however,  tiad  been 
Intentionally  made  so  defective  as  to  be 
Incapable  of  being  discharged.  The  prose- 
cution was  had  under  a  statute  which  pro- 
Tided  that:  "No  body  of  in«i  whatsoever, 
other  than  the  regularly  organised  corps  of 
-the  mllltla  (and  certain  other  designated 
organizations],  shall  associate  themselves  to* 
gether  at  any  time  as  a  company  or  organi- 
zation, for  drill  or  parade  with  fire-arms, 
•or  maintain  an  armory  In  any  city  or  town 
of  the  commonwealth.   •   *  *" 

On  tbe  trial  the  defendant  Invoked  tbe 
provlRlom  of  the  Hassachusetta  Bill  of 
Rights,  "tbe  people  have  a  right  to  keep 
■and  bear  arms  for  the-  common  defense," 
in  support  of  hl8  contention  that  he  had 
-tbe  right  to  bear  arms.  The  court  said: 
-TThls  view  cannot  be  supported.  The  right 
to  keep  and  bear  arms  for  the  common 
defense  does  not  include  the  right  to  asso- 
ciate together  as  a  military  organization,  or 
to  drill  and  parade  with  arms  In  cities  or 
towns,  unless  authorized  to  do  so  by  law. 
TThls  Is  a  matter  affecting  the  public  se- 
rarlty,  quiet,  and  good  order,  and  it  Is  wltbln 
the  police  power  of  the  Legislature  to  regu- 
late the  bearing  of  arms,  so  as  to  forbid 
«ncb  unauthorized  drills  and  parades."  The 
-defendant  was  not  a  member  of  an  organ- 
ized militia,  nor  of  any  other  military  organi- 
-zatlon  provided  for  by  law,  and  was  there- 
fore not  wltbln  the  provision  of  the  Bill  of 
Rights,  and  was  not  protected  by  Its  tevms. 

The  Joti^cmrat  Is  affirmed.  All  the  Jut- 
tlcee  concurring. 


LEWIS  et  al.  T.  SNTDER  et  al. 

(Sapreme  Court  of  Kansas.   Nov.  11,  1905.) 
APPEAI.  —  TTamitjm  Bbbob  —  iRSTSnoTions 

IK  Psocrannos  to  Copoxst  Will. 

In  proceedian  to  contest  a  will,  where  the 
-court  Itself  considered  the  teatlmony,  and  later 
found,  withoat  regard  to  the  verdict  and  answer 
of  the  Jury,  "that  the  testator  was  of  sound 
mind  and  memory  and  lesally  competent  to 
make  a  will,"  any  error  In  the  instructions 

fjven  to  tbe  jury,  or  any  Irregalarttiei  of  the 
arr,  become  unmaterlaL 

Brror  from  District  Oonrt,  Linn  Oonnty; 
W.  L.  Simons,  Judge. 

Proceedings  by  Byron  H.  Lewis  and  others 
against  WllUam  Snyder  and  others  to  con- 
teat  a  will.  From  a  judgment  against  con- 
testants, they  bring  orror.  Affirmed. 

Blddle  ft  Ludner,  Cor  plaintiffs  In  errw. 
J.  L  Sb^ipard  and  John  0.  Cannon,  tm  de- 
ftaodants  In'  error. 

PBB  CURIAM.  ID  a  contest  of  a  will, 
made  by  James  Lewis,  In  whidi  be  gave  his 
{voperty  to  a  nephew  and  niece.  Instead  of 
io  his  wife  and  children,  tbe  court  called  a 


Jury  and  submitted  to  It  the  single  question: 
Was  Lewis  of  sound  mind  and  memory  when 
be  executed  tbe  will?  The  Jury  upon  a  mass 
of  conflicting  testimony  made  an  affirmative 
finding.  Tbe  court  itself  considered  the  testi- 
mony, and  later  found,  as  the  judgment  re- 
cites, "without  regard  to  the  verdict  and  an- 
swer of  the  jury,"  that  Lewis  was  of  sound 
mind  and  memory  and  legally  competent  to 
make  a  will  at  the  time  the  will  In  question 
was  executed.  Since  tbe  (Mart  did  not  adopt 
the  advisory  finding  of  tbe  jury,  but  acted 
Independently  and  for  Itself  determined  the 
facts,  the  Instructions  given  to  the  Jury,  or 
any  irregularities  of  the  Jury,  became  Im- 
material. A  few  objections  to  rulings  on 
testimony  ore  mentioned,  but  there  Is  nothing 
substantial  in  any  of  them. 

The  contention,  so  earnestly  pressed  faer^ 
that  tbe  finding  of  the  court  that  I^wls  was 
of  sound  and  dlqtoslng  mind  when  he  execut- 
ed the  will  was  not  supported  1^  the  evt- 
dmce,  has  led  to  a  careful  reading  of  all  the 
testimony  In  the  record.  There  is  consider- 
able testimony.  It  la  true,  tending  to  show 
that  the  testator  waa  mentally  unbalanced 
and  Incompetent;  but  there  Is  also  a  great 
deal  of  testimony  going  to  establish  testa- 
mentary capacity.  It  la  manifest  that  Lewis 
was  lras(Able  and  eccentric,  but  there  Is  an 
abundance  of  evidence  which  upholds  tbe 
finding  of  the  court  that  he  was  competent 
to  nuke  a  will;  and  this  appears  to  have  be«i 
the  opinion  of  the  contesting  parties  when 
the  will  was  made,  for  about  that  time  they 
negotiated  contracts  with  Lewis  dividing  the 
prt^rty,  and  they  accei>ted  conveyances 
which  he  then  made. 

Judgment  affirmed. 


STATE  V.  DOUGLASS. 
(Supreme  Court  of  Kansas.    Nov.  11.  1806.) 

1.  UnoaMATiox — F(»mal  Rbquisftbs — Vma- 

nCATIOK. 

An  information  cannot  be  quashed  because 
the  clerk  of  the  district  court  wno  administered 
the  oath,  after  naming  the  county,  ranltted  to 
follow  it  with  the  word  "county." 

2.  Cbdoival  Law  —  Anux — Exoamuaa — 
Necebsitt. 

The  overmlins  of  an  application  to  delay 
a  criminal  trial  until  a  party  may  present  an 
affidavit  showing  what  an  absent  witness  will 
testify  to  Is  not  ssviewablcb  In  tbs  abssnee  ot  aa 
exception. 

Appeal  from  District  Court,  CUierokfle 
County;  W.  B.  Olasse,  Judge. 

Frank  Douglass  was  convicted  of  crlm^ 
and  be  appeals.  Affirmed. 

Ira  Henton  and  W.  R.  Cowley,  for  appel- 
lant. G.  C.  Coleman,  Atty.  GeiL,  AL  T.  Wil- 
liams, and  H.  G.  nnch,  fbr  tbe  State. 

PER  CURIAM.  An  Information,  otherwise 
sufficient,  presented,  signed,  and  sworn  to  by 
I  the  coun^  attorney,  is  not  vulnerable  to  a 
1  motion  to  qnosb  because  the  cieA  ot  the 
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flUrtrlct  court  who  admlnlBtered  tfae  oath,  af- 
ter naming  the  county,  omitted  to  follow  such 
name  with  the  word  "county." 

The  oTermllng  of  an  application  to  delay 
a  trial  until  a  party  might  present  affidavits 
showing  what  absent  wltneesee  would  testify, 
not  excepted  to,  cannot  be  considered  by 
this  court  In  the  present  case  no  exceptions 
were  taken  to  the  orermUng  of  tbe  appU- 
caUon. 


8TATB  T.  ENOLU 

(Sapreme  Court  of  Kansaa.  I4ot.  11,  1905.) 
HOMICIDB— MANBLAirOnTKB    IH    THE  SECOND 

Dkobes. 

The  evidence  In  this  case  I*  legally  Inaiiffl- 
dent  to  establlBh  a  killing  in  an  nnoaual  man- 
ner within  the  meaning  of  Kction  16  of  the 
crimes  net  (Gen.  St  1001,  fi  2001),  deflning 
manaUnghter  Id  the  second  degree  to  be  "the 
killing  of  a  human  being  without  a  design  to 
effect  death,  in  the  heat  of  paaiton.  but  in  a 
cruel  and  unuaual  manner,  unless  it  be  com- 
mitted under  such  circumstances  as  to  con- 
stitute excusable  or  Justifiable  homicide.*' 

Johnston,  O.  J.,  dissenting, 

(Syllabus  by  the  Court) 

Appeal  from  Dlatrict  Court,  BIIIb  County; 
J.  H.  Reeder,  Judge. 

John  Knoll  was  convicted  of  manslaughter, 
and  appeals.  Reversed. 

W.  E.  Saum  and  A.  D.  QUkeMm,  for  appel- 
lant C  a  Coleman,  Attj.  Gen.,  and  B.  A. 
Bea,  for  the  State. 

BCRCH,  3.  Tbe  defendant  was  convicted 
of  manslaughter  in  the  second  degree  under 
section  16  of  the  crimes  act  (Gen.  St  1901,  S 
2001),  which  reads  as  follows:  "The  killing 
of  a  human  being  without  a  design  to  effect 
death,  in  the  heat  of  passion,  but  in  a  cmel 
and  unusual  manner,  unless  It  be  committed 
under  such  circumstances  as  to  constitute  ex- 
cusable or  Justifiable  homicide,  shall  be  deem- 
ed manslaughter  in  the  second  degree."  In 
this  appeal  it  Is  urged  that  the  evidence 
wholly  falls  to  sustain  the  verdict  and  judg- 
ment The  facts  are  few,  simple,  and  so  far 
as  the  decisive  drcnmstance  is  concerned,  un- 
disputed. They  are  outlined  In  a  general  way 
In  the  opinion  of  this  court,  rendered  upon 
a  former  appeal,  In  the  case  of  tbe  State  v. 
Knoll,  69  Kan.  767,  77  Pac.  580.  To  the 
statement  there  made  it  is,  however,  neces- 
sary to  add  a  few  particulars: 

The  deceased  was  a  small  man,  not  very 
stout,  in  poor  health,  and  a  hunchback.  The 
defendant  was  a  much  larger  and  stronger 
man.  Tbe  deceased  had  a  revolver,  but  made 
no  attempt  to  use  It  The  defendant,  who 
was  unarmed,  defied  the  deceased  to  shoot, 
and  then  grappled  him  and  bore  him  to  the 
floor.  While  upon  the  deceased,  he  choked 
him  and  beat  him  with  his  fists  until  they 
were  bloody.  After  the  encounter  the  de- 
ceased was  found  to  have  a  bruised  and 
bleeding  eye,  a  bruise  on  tbe  back  of  his  bead, 
bruises  on  bis  breast,  an  abrasion  on  his 


bade — ^whlch,  however,  was  probably  a  beA 
sore — and  tbe  tibia  of  his  left  leg  was  broken. 
A  daughter  of  the  deceased  dcocrlbed  the- 
onset  as  follows:  "Then  Knoll  jumped  np- 
and  grabbed  my  papa  *  *  *  and  rolled 
him  on  the  floor."  Tbe  wife  of  the  deceased 
gave  the  following  testimony :  "They  pushed 
me  away,  and  then  Alex  and  Knoll  got  to- 
gether in  the  dining  room  there,  in  the  store. 
I  seen  Alex  had  a  revolver,  and  I  said,  'Alex, 
give  me  the  revolver,'  and  he  says,  'No,'  he- 
won't  and  Knoll  says,  'Shoot  me  If  yen  can.* 
I  guess  that  is  how  it  was;  and  then  they 
grabbed  some  way,  and  I  run  to  the  door  then- 
to  see  Is  there  help  coming.  *  *  *  I  mo- 
tioned fOr  them  to  hurry  up,  and  in  this  time 
little  Anna  says,  'Mama,  mama,  he  has  got 
papa  down;  he  is  choking  him.'  And  I  mn 
thnragh,  and  sure  enough  there  lay  the  re- 
volver in  the  comer,  and  I  seen  right  away 
that  it  wasn't  discharged.  Knoll  was  on- 
Alex,  and  I  gave  Knoll  a  push  away,  and 
Alex  says,  'My  leg  is  broke.'  'Now,*  he  says. 
'Sponsor,  what  have  yon  done;  you  bave- 
broke  my  1^,  look  at  me.'  Tbe  blood  was 
running  from  bis  face,  and  bis  leg  was 
broke."  She  explained  tbe  breaking  of  her 
husband's  leg  thos:  "Where  the  scuffle  waa 
there  is  a  counter;  and  it  has  a  scantling 
underneath  the  counter,  and  my  idea  is  that 
he  was  again  the  counter  this  way  [illus- 
trating], and  he  got  that  leg  In  th^re  some- 
way, and  he  pushed  him  down,  threw  him 
down,  and  twisted  that  leg  oCE  and  John  fell 
on  him."  She  further  said  ttiat  she  would 
call  it  a  wrestle  at  first  that  they  both 
staggered,  that  her  husband  had  been  drink- 
ing, and  that  Knoll  was  bad  drunk.  Tbe 
d^endanfs  own  account  of  the  occurrence 
was  as  follows:  "Then  he  went  np  stairs 
and  got  bis  gun.  I  says,  'Alex  bae  gone 
to  get  bis  gun,'  and  she  says,  'No,  be  wont 
shoot*  The  house  was  north  and  south,  and  he 
turns  around  with  his  face  to  the  south,  and 
held  np  the  revolver  and  says,  'Now,  what 
are  you  going  to  do?'  and  I  says,  'Shoot, 
shoot'  He  didn't  say  anything  more,  but  be 
iwore  like  everything.  And  then  I  dont 
know  just  how  it  happened,  but  we  grabbed, 
and  I  grabbed  his  left  arm  this  way,  and  be 
had  tbe  gun  this  way  with  this  hand,  and 
we  grabbed  and  fell  down,  and  the  gnh  flew 
away,  and  Mrs.  Denning  grabbed  tbe  gun, 
and  he  tried  to  hit  me,  and  I  got  his  hands, 
and  held  them,  and  says,  'Now  will  you  qnitT' 

and  he  says  *No,  not  for  any  

 ,'  and  I  grabbed  his  arms,  so, 

and  crossed  them  on  his  breast,  and  I  hit  him 
in  the  face  and  In  his  eye.  Then  X  asked  him 
if  he  got  enough,  and  be  says  'Yes,  I  give 
np,'  and  Mrs.  Denning  came  and  says :  'John, 
that  Is  enough  now.  What  have  you  done? 
You  have  broke  Alex's  1^.* " 

As  stated  in  the  former  opinion:  "Den- 
ning was  BufEering  from  chronic  alcoboliam 
and  fatty  degeneration  of  tbe  heart   In  con- 
sequence of  bis  Injury,  he  was  put  to  bed,  and 
reason  of  tbe  Inactivity  thai  enjoined^ 
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and  his  prerlotu  diseased  condition,  self-in- 
fection resultant  from  the  Inability  properly 
to  throw  off  the  natural  secretions  ensued, 
from  which  complication  he  died  on  the  23d 
of  March,  32  days  after  his  injury.  While 
his  physical  condition  prior  to  his  Injury  was 
such  as  would  have  erentnally  reniUed  In 
his  death,  the  injury  which  he  received 
hastened  that  result"  These  facts  show 
clearly  »iough  a  homicide  committed  In  the 
heat  of  passion,  without  a  design  to  effect 
death,  and  without  excuse  or  JuetlflcatloQ. 
But  was  the  killing  done  'in  a  cruel  and  un- 
usual manner?"  There  is,  of  course,  no  fixed 
standard,  either  of  cruelty  or  of  wontedness 
of  manner,  by  which  homicides  may  be  meas- 
ured, and  yet  the  Legislature  evidently  at- 
tached much  meaning  to  the  distinction 
which  It  indicated  by  the  use  of  the  words 
quoted.  By  section  26  of  the  crimes  act  (Gen. 
St  1901.  i  2011),  the  Involuntary  killing  of 
another  in  the  heat  of  passion  by  means 
'  neither  cmel  nor  unusual  Is  made  manslaugh- 
ter in  the  fourth  degree.  The  punishment 
for  manslaughter  accomplished  in  a  cruel  and 
unusual  manner  Is  confinement  and  hard  la- 
bor in  the  penitentiary  for  not  less  than  three 
nor  more  than  five  years,  while  that  for  man- 
slaughter by  means  neither  cruet  nor  unusual 
is  confinement  and  hard  labor  In  the  penl- 
t^itlary  not  exceeding  three  years,  or  by 
Imprisonment  In  the  county  jail  for  not  less 
than  six  months.  Cruelty  and  an  unusual 
manner  are  therefore  vital  and  essential  ele- 
ments of  manslaughter  in  the  second  degree. 
To  be  such,  however,  they  cannot  be  dis- 
covered In  the  common  pltllessness  and  pain 
attending  homicides  generally,  nor  In  the  de- 
parture from  ordinary  use  Involved  In  turn- 
ing common  weapons  or  common  instruments 
or  methods  of  accomplishment  to  the  killing 
of  human  beluga  Fatal  shootings  and  stab- 
blngs  and  poundings,  mutllatloiui  of  flesh  and 
fractures  of  bones  are  all  cruel  enough  and 
they  cannot  be  said  to  r^res^t  the  usual 
demeanor  of  men;  hence  something  more 
must  have  been  Intended.  Special  stress  and 
emphasis  must  be  Imposed  upon  the  words 
used  In  order  to  accomplish  the  legislative 
purpose,  and  this  may  be  done  without  de- 
parting from  their  ordinary  signification 
since  they  are  comparative  terms  susceptible 
of  variant  shades  of  meaning. 

It  must  be  said,  therefore,  that  In  order 
to  constitute  manslaughter  In  the  second 
degree,  there  must  be  some  refinement  or 
excess  of  cruelly  sufficiently  marked  to  ap- 
proach barbarity,  and  to  make  it  especially 
shocking;  and  the  unusual  character  of  tbe 
manner  displayed  must  stand  out  as  snfiB- 
ciently  peculiar  and  unique  to  create  sur^ 
prise  and  astonishment  and  to  be  capable  of 
discrimination  as  rare  and  strange.  "In  a 
sense,  every  killing  may  be  said  to  be  cruel, 
and  killings  may  be  said  to  be  unusual,  but 
surely  it  was  not  in  this  sense  the  legislature 
used  the  terms  for  If  so,  they  add  no  meaning 
to  tbe  Mctton.  It  Is  not  difiScolt  to  concelv* 


the  Idea  of  a  killing  hi  the  heat  of  passion 
that  would  be  cruel  or  unusual,  but  within 
It  would  never  be  embraced  the  instance 
of  one  who  in  the  heat  of  passion  in  tbe 
course  of  angry  altercation  struck  a  sln^e 
fatal  blow  with  an  ordinary  working  Imple* 
ment  which  he  had  In  his  hand  at  the  com- 
mencement and  during  the  entire  progress 
of  the  altercation."  State  v.  Wilson,  98  Ho. 
440,  447,  11  S.  W.  985,  987.  In  the  case  of 
Schlect  T.  State.  75  Wis.  486,  44  N.  W.  609» 
the  defendant,  who  shot  his  antagonist  with 
a  pistol,  was  convicted  of  manslaughter  In 
the  fourth  degree  under  a  stetute  defining 
that  crime  as,  "The  Involuntary  killing  of 
another  by  any  weapon,  or  by  any  meansn 
neither  cruel  or  unusual,  in  the  beat  of  pas- 
sion, In  any  cases  ottaer  than  such  as  are 
herein  declared  to  be  Justifiable  or  excus- 
able homicides."  The  court  said:  "There 
are  three  ingredients  of  the  offense  which, 
concurring,  are  supposed  to  distinguish  this 
one  from  any  other  criminal  homicide.  They 
are:  <1)  Involuntary;  (2)  a  weapon  neither 
cruel  or  unusual :  and  (8)  the  heat  of  passion. 
*  *  *  What  is  a  cruel  weapon,  we  need 
not  define.  If  a  pistol  Is  a  cruel  weapon, 
then  any  weapon  that  Is  moat  likely  to  take 
life,  or  commonly  used  to  take  lite.  Is  a  crud 
one,  and  all  weapons  are  cruel.  It  must 
be  some  other  than  such  a  common  weapon 
that  can  be  distinguished  cruel.  It  Is  a 
usual  weapon  or  not  unusual.  This  Is  evi- 
dent" On  the  other  hand,  a  lighted  kero- 
sene lamp  full  of  oil  has  heea  declared  to 
be  undeniably  a  weapon  or  means  both 
cruel  and  unusual.  Bliss  t.  State,  117 
Wis.  596,  607,  94  N.  W.  825. 

In  the  facts  of  this  case  It  Is  tomewhat 
difficult  to  discover  a  sufficient  vldousneai 
of  mind  on  the  part  of  the  defendant  and  • 
sufficiently  grievous  effect  upon  the  deceased 
to  amount  to  that  cruelty  which  the  statute 
requires.  Although  severe  pain  was  Inflict- 
ed without  necessity,  and  although  thm 
was  not  merely  an  lndlffer«ice  to  such  pain, 
but  a  certain  savage  pleasure  In  canslng  It, 
still  there  is  no  more  atnxHty,  and  no  mora 
peculiar  or  extreme  agony  than  might  b* 
exhibited  In  and  reanlt  from  any  drunken  , 
brawl.  Conceding,  however,  as  upon  tba 
whole  It  is  probably  wisest  to  do,  that  the 
spectacle  of  a  burly  drunken  bully  crushing  to 
the  floor  a  weak  and  sickly  cripple,  snapping 
a  bone,  and  mauling  his  flesh  Is  too  re- 
volting to  pass  for  less  than  that  extmue 
cruelty  which  the  law  contemplates,  the  court 
is  unable  to  say  that  the  manner  In  which 
It  was  accomplished  was  unusual.  Nothing 
but  unaided  bodily  strength  and  energy,  used 
according  to  the  common  custom  of  flght- 
Ing  men,  appears.  The  fact  that  a  leg  was 
broken  does  not  change  tbe  character  of 
the  means  employed  to  break  it  Death 
must  always  result  to  complete  the  crime, 
and  If  the  deceased's  back  or  neck  had  been 
broken  or  his  body  had  been  crushed  by 
bis  fall,  or  as  a  result  ot  bla  beating,  tbe  dr- 
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cumstance  would  not  have  changed  the 
character  of  the  offense,  unleea  perhaps  the 
force  displayed  had  been  so  tremendous  as  to 
become  phenomenal.  Such  an  exhibition 
could  scarcely  occur  with  those  staggering, 
wallowing,  drunkards.  If,  therefore,  the 
manner  of  the  killing  in  this  case  could  be 
said  to  present  an  Instance  of  such  aggraTat- 
ed  cruelty  as  to  amount  to  brutality,  it  never- 
theless  occurred  after  the  ordinary  manner 
In  which  brutlshness  Is  made  manifest,  and 
since  both  cruelty  and  unusualness  must  be 
proved  the  defendant  was  not  shown  to  be 
gtitlty  of  the  crime  of  manslaughter  In  the 
Second  degree. 

In  the  case  of  State  t.  Llnney,  52  Mo.  40, 
42,  it  is  said:  "We  know  no  standard  by 
which  the  court  could  deflne  what  con- 
stitutes cruel  or  unusual  killing.  Evetj 
ktUing  Is  generally  cruel,  and  there  Is  no 
definite  or  usual  manner  of  performing  the 
act  that  I  am  aware  of.  Therefore,  It  Is 
a  subject  that  must  be  left  to  the  Jury  to  be 
determined  by  the  testimony  In  the  case." 
After  the  decision  in  State  t.  Wilson,  al- 
ready quoted,  this  statement  can  scarcely 
any  lender  be  the  law,  since  the  same  court 
there  undertook  to  declare  a  meaning  for 
the  statute  and  to  bold  a  given  state  of  facta 
to  be  without  that  meaning.  In  the  case 
last  referred  to  the  court  did  no  more  than 
discharge  Its  plain  duty.  Juries  are  not  In- 
terpreterB  of  statutes.  Their  function  Is  to 
^termlns  what  testimony  pmrw.  By  the 
statute  nudw  consideration  ttie  Legislature 
has  fixed  a  standard  by  which  the  crimi- 
nality of  killings  Is  to  be  measured.  The 
meaning  of  that  statute  this  court  is  bound 
to  know  and  to  pronounce;  and  when  a  given 
state  of  facta  Is  proved  It  Is  under  the 
farther  obligation  to  say  whether  those  facts 
are  legally  sufficient  to  meet  the  require- 
ments of  Its  definition.  If  the  evidence  be 
dreumstantlal  In  Its  character,  or  if  it  be 
conflicting  and  may  be  made  the  basis  of 
different  Inferences,  the  court  cannot  inter- 
fere, bat  such  is  not  this  case.  The  conrt 
must  here  declare  whether  a  killing  In  an 
minsaal  manner  Is  shown  precisely  the  same 
as  It  was  obliged  to  declare  whether  dellb- 
^atlon  and  premeditation  had  been  proved 
In  the  case  of  Craft  v.  State,  8  Kan.  450, 
and  whether  murder  In  the  second  degree  had 
been  established  In  the  case  of  State  v.  Die- 
bolt,  54  Kan.  129,  37  Pac  902.  If,  upon  an- 
other trial,  the  facta  should  be  substantially 
similar  to  those  presented  by  this  record. 
Instructions  under  both  section  26  and  27  of 
the  crimes  act  ought  to  be  given,  since  the 
question  of  cruelty  is  a  difficult  one,  and  the 
defendant  should  be  allowed  the  benefit  of 
any  reasonable  doubt. 

l%e  Judgment  is  reversed  and  the  cause 
remanded. 

GREENS.  MASON,  SMITH,  PORTBB, 
and  OBAVES,  JJ.,  concur. 


JOHNSTON,  C.  J.  (dissenting).  The  man- 
ner of  the  killing  is  an  element  ol  the  of- 
fense, and  is  a  question  of  fact  for  the  de- 
termination of  a  Jury.  The  Jury  did  de- 
cide that  the  manner  of  the  killing  was  both 
cruel  and  unusual,  and  a  majority  of  the 
court  approve  of  the  finding  that  It  was  cruel. 
If  there  Is  testimony  fairly  tending  to  show 
that  the  mettiod  of  the  killing  was  unusual, 
it  was  the  duty  of  the  court  to  snbmit  the 
question  to  the  Jury,  and  its  verdict  should 
not  be  set  aside.  In  this  state  homicides 
are  uncommon,  and  It  is  not  easy  to  define 
the  usual  manner  In  which  unlawful  killings 
are  committed.  In  almost  every  case  It  must 
necessarily  be  a  question  for  the  Jury  to  de- 
termine. The  act  of  a  large,  robust  man  at- 
tacking a  weak  and  sickly  cripple,  choking 
him,  beating  bim  on  the  face  and  body,  and 
twisting  his  1%  off,  as  one  of  the  witnesses 
described  It,  is  sufficiently  unique  in  manner 
to  make  it  a  Jury  question  as  to  whether 
or  not  it  is  a  usual  or  an  unusual  killing. 
I  am  therefore  of  the  opinion  that  there 
was  sufficient  testimony  to  take  the  ques- 
tion to  the  Jury,  and  that  its  verdict  should 
be  upheld. 


ROBINSON  V.  PIBRCB. 
(Supreme  Court  of  Colorado.    Nov.  8,  190S.) 

1.  CoMTBAOTs— OoNOTEucnoN— CowDrnosB. 

A  seller  of  bank  stock  agreed  to  refund  to 
the  purchaser  the  proportionate  share  of  any 
loss  that  might  result  to  the  purchaser,  owing 
to  the  bank's  failure  to  recover  a  sum  that  had 
been  previously  misappropriated  by  an  officer; 
It  l>eiiig  provided  that  the  loss  should  be  deem«^ 
to  have  been  sastamed  If  the  money  should 
not  have  been  recovered  at  the  expiration  of  a 
year.  Held,  that  recovery  after  (he  year  was  a 
defense  to  an  action  by  the  purchaser  on  the 
contract 

2.  Saub  —  Releasb  or  ObUgatior  —  Act  or 
OrnsR  Pabtt. 

The  purchaser  of  the  stock  bavini;  consent- 
ed to  the  release  of  a  security,  oat  of  which  the 
misappropriation  might  have  been  made,  it  pre- 
cluded a  recovery  by  him  on  the  contract. 

Appeal  from  Las  Animas  County  Court; 
J.  A.  Llndaey,  Judge. 

Action  by  T.  A.  Pierce  agabist  W.  H. 
Robinson.  From  a  Judgment  in  flavor  of 
plaintiff,  defendant  appeals.  Reversed. 

A.  F.  Hollenbeck,  for  appellant  B.  H 
Campbell,  for  appellee. 

CAMPBELL,  J.  In  April,  1893,  the  defend- 
ant, Robinson,  was  the  owner  of  seven  shares 
of  the  capital  stock  of  the  American  Savings 
Bank,  of  Trinidad,  Colo.  He  desired  to  sell 
the  same,  and  plaintiff.  Pierce,  desired  to  buy. 
They  began  negotiations  to  accomplish  the 
end  which  each  had  in  view.  At  first  they 
differed  as  to  Its  value,  but  finally  concurred 
in  the  opinion  that  if  $5,^  of  the  bank's 
money  which,  in  the  previous  January,  had 
been  misappropriated  by  its  former  vice  pres- 
ident, was  ultimately  recovered,  the  stock 
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would  be  worth  the  price  which  Pierce  paid 
for  IL  In  order  to  maintain  Its  value  at  the 
purchase  price,  and  as  a  part  of  the  contract 
of  sale,  the  defradant  Boblnson  signed  a  writ- 
ing whereby  be  agreed  to  refund  to  the  plaln- 
tiff  the  proportionate  share  of  the  loss,  In- 
cluding expenses  and  Interest  which  he,  as 
the  owner  of  seven  shares  of  the  capital 
stock,  would  sustain,  in  the  event  that  the 
bank.  In  Its  efforts  to  recover  ttie  whole  or 
part  of  the  converted  funds,  met  with  ftillare. 
The  writing  contained  a  proviso  that  the  loss 
should  be  deemed  to  have  been  sustained  by 
the  bank  if  this  money  was  not  recelTed 
it  within  one  year  from  the  time  it  was  with- 
drawn by  the  vice  president  The  defendant 
further  stipulated  that  the  verified  affidavit 
of  one  of  the  officers  of  the  bank,  stating  the 
amount  of  money  received,  if  any,  and  the 
expense  and  damage  incurred  in  the  matter 
of  its  recovery,  should  be  deemed  conclusive 
evidence  of  such  statements  for  the  purposes 
of  the  agreement  Various  attempts  were 
made  by  the  parties  amicably  to  settle 
their  differences;  the  plaintiff  asserting,  and 
the  defendant  deaiying,  tliat  the  bank  had 
sustained  a  loss.  No  certificate  was  tuT- 
nIAed  by  tiie  oOioeir  of  the  bank,  as 
contemplated  by  the  written  contract  until 
the  12th  of  December.  180S,  when  the  presi- 
dent furnished  one  thus  reading:  "That 
said  bank  sustained  a  loss  in  January,  1893, 
by  the  withdrawal  *  •  •  of  $5,250,  and  that 
no  part  of  said  money  was  received  previous 
to  February  1,  1894.  I  further  certify  that 
the  •  •  •  bank  paid  an  attorney's  fee  la 
the  endeavor  to  recover  said  money  of  $346." 

To  the  complaint  stating  the  foregoing 
facts,  and  the  further  allegations  that  the 
bank  had  sustained  the  loss  contemplated  by 
defendant's  promise.  In  that  no  part  of  the 
money  had  been  received  previous  to  Febru- 
ary 1, 1894,  and  that  defendant  had  not  paid 
the  proportion  thereof  which  he  agreed  to  pay 
by  the  terms  of  the  writing,  an  answer  was 
filed  defendant  containing,  inter  alia, 
two  separate  defenses  which  are  material 
upon  this  review.  One  defense  is  that  at  the 
time  tile  written  contract  was  made,  and 
long  afterwards,  and  to  the  knowledge  of 
both  parties  thereto,  tlie  bank  had  In  its 
possession  a  number  of  shares  of  Its  capital 
stock  standing  In  the  name  of  and  owned  by 
the  defaulting  vice  president  whose  value 
was  greater  than  the  amount  of  its  money 
wbich  lie  had  misappropriated,  and  tliat  It 
had  a  prefored  stattttory  lien  npon  tbe  same 
for  the  ind^tednees  of  its  Tice  iwesident 
and  that  with  the  knowledge  and  consent 
and  ei^roval  of  plaintiff,  it  voluntarily  re- 
Unqnislied  Its  lien  upon  the  same,  the  enforce- 
ment  of  which  would  have  prevented  any  loss 
to  the  bank,  m  lis  shardioldaw.-  Tbe  other 
defense  is  tiiat  before  tbe  beginning  of  tlie 
action,  tlwiigh  aftw  the  expiration  of  one 
year  from  the  date  of  the  withdrawal  of  tbe 
numey,  tiie  bank  recovered  from  the  wrong- 
doer tbe  full  amount  of  his  debt  Interest 
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and  all  costs  and  expenses;  hence  the  bank 
sustained  do  loss  by  reason  of  the  withdrawal 
mentioned  In  the  contract  To  these  distinct 
defenses  of  the  answer  a  demurrer  on  the 
ground  of  Insufficiency  was  sustained,  and  the 
trial,  upon  plaintiff's  evidence  In  support  of 
the  complaint  resulted  In  a  Judgment  In  his 
favor  for  the  stipulated  percentage  of  the 
loss. 

It  Is  alt(^;ether  clear  from  the  record  that 
plaintiffs  theory  of  the  case  was  tlu,t  since 
no  part  of  tbe  money  withdrawn  by  the  vice 
president  was  received  by  the  bank  within 
one  year  from  tbe  date  of  its  withdrawal,  de- 
fendant's liability  under  the  contract  became 
absolute,  fixed,  and  unchangeable,  and  even 
though  all  of  the  money  m^  have  been  re- 
ceived one  day  after  tbe  time  qwcified,  and 
though  the  bank  In  reality  suffered  no  loss, 
the  defendant  was  bound  to  refund  the  stipu- 
lated sum.  This  was  also  the  theory  of  tiie 
trial  court  and  Judgment  was  rendered  in 
accordance  with  It  Counsel  have  discussed 
at  considerable  length  tbe  nature  of  this  writ- 
ten  instrument — whether  the  contract  therein 
contained  is  one  of  guaranty,  suretyship,  or 
indemnity.  It  is  not  important  that  it  be 
given  a  name.  It  is  clear  that  the  contract 
is  original,  not  coUateraL  Wfaatera-  be  its 
form,  tbe  object  and  plain  Intent  of  the  part- 
ies was  that  the  defendant  should  pay,  or.  as 
the  contract  expresses  it  "refund,**  to  the 
plaintiff  tbe  loss  which  he,  as  a  stockholder, 
might  sustain  in  tbe  event  that  tbe  bank's 
resources  were  reduced  by  Its  failure  to  re- 
cover the  whole  or  any  part  of  tbe  misappro- 
priated fund.  If  tiie  bank  received  all  of  It. 
and  all  expenses,  interest  and  costs,  it  would 
not  sustain  any  loss.  It  is  true  that  the  writ- 
ing says  the  loss  shall  be  deemed  to  have  been 
sustained  if  the  misappropriated  mon^  is 
not  recdved  by  the  bank  within  one  year 
firom  the  date  of  withdrawal,  and  it  may  be, 
and  doubtless  Is,  also  true  that  plaintiff's 
liabillly  under  the  contract  was  fixed — but 
not  unalterably— upon  the  hacqienlng  of  the 
contingency  tiierein  provided  for.  But  If  be- 
fore the  beginnti^  of  the  plaintiff's  action  the 
bank  should  receive,  by  suit  or  otherwise,  the 
total  amount  of  money  withdrawn,  the  In- 
twest  provided  for,  and  all  costs  and  ocpenses 
of  recovering  the  same,  the  plaintiff  la  not 
entitied  to  a  Judgment;  for  he  has  not  sus- 
tained the  loss  from  which  tbe  contract  was 
intended  to  save  him  harmless.  Time  Is  not 
expressly  made  the  essence  of  the  cmtract 
and  there  is  no  necessary  or  fair  implication 
from  Its  terms  that  such  waa  the  intention 
of  the  parties.  The  defoise  of  a  full  receipt 
by  the  bank  of  this  money  before  suit  brought 
with  interest  and  costs  and  expenses  Incur- 
red in  Its  recovery,  was  a  good  defense  to 
tiie  cause  of  action  set  up  in  the  complaint 
Then,  too,  If,  as  the  other  qiedal  d^ense  al- 
leged, the  plaintiff  voluntarily  consulted  to 
the  release  of  tbe  Hen  which  the  bank  lield 
npon  the  wrongdoer's  stock  out  of  which  it 
might  have  fully  IndMnnlfled  Itself  against 
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the  loss  occasioned  bj  the  withdrawal  of  its 
money,  tbe  defendant  onxht  not  to  be  held 
to  his  contract;  tor  the  plaintiff,  by  his  own 
wrongful  act  which  contributed  to  the  loss, 
in  CQulty  released  the  defendant  from  Its  ob- 
ligation. There  Is  no  eq^rees  agreement  by 
plaintiff  that  he  woald  refrain  from  doing 
something  which  woald  cause  loss  to  tbe 
bank,  yet  It  would  be  inequitable  and  sbocft- 
ing  to  the  moral  sense  to  permit  him  to  re- 
cover when  his  own  afflrmatlTe  act  occasioned 
or  contributed  to  the  loss. 

There  are  other  questions  discussed  In  the 
briefs,  but  the  foregoing  shows  that  preju- 
dicial error  was  committed  by  tbe  court  In 
sustaining  the  demurrers  to  the  two  mention- 
ed separate  defenses. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded; and,  if  further  proceedings  be  had, 
they  must  be  in  accordance  with  tbe  views 
ber^  expreesed. 

Reversed. 

6ABBEBT,  a      and  STEEnUE!,  concur. 


AXBLSON  T.  AlIDBRSON. 
(Supreme  Court  of  Colorado.  Nov.  6,  190B.) 

1.  AFFBAIr- RBVIBW— BXOOBD. 

Orders  of  the  lower  court  refusing  to  dis- 
solve an  injunction,  denying  an  application  for 
additional  secarity  In  the  Injoncnon  proceed- 
ings, denying  a  motion  for  contlnoance,  and 
also  a  challenge  to  the  array  of  Jurors,  will  not 
be  reviewed,  where  the  facts  upon  wnlch  any 
one  of  snch  orders  was  made  are  not  before 
the  appellate  court. 

2.  Said— XtaonsiTT  or  Ezoimoin. 

It  was  sufficient  reason  for  ^ift^-lin^wg  to  In- 
terfere  that  no  exceptUm  was  taken  and  embod- 
ied in  the  bill  of  exceptions  as  to  any  one  ot  tbe 
orden  objected  to. 

8.  Sahb— Review  of  Rtturos  on  Pludihcw 
— PUADiNGs  Not  in  Rbcobd. 
Alleged  error  in  overruling  a  demurrer  to  a 
counterclaim  cannot  be  reviewed,  where  the 
entire  pleadings  In  the  case  are  not  In  the 
record. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  S, 
Cent  Dig.  Appeal  and  Brror,  H  2878,  SS80- 
2882.1 

4.  Sauc— Bbbob  XV  TBTina  Trnx. 

Alleged  error  in  trying  title  to  real  estate 
cannot  be  reviewed,  where  the  entire  pleadings 
are  not  In  the  record. 

6.  Baicb— Necbssitt  of  Objxotioitb  in  Low- 

EE  COUBI^-ObAL  IRBTBUCTIOKS. 

Error  in  giving  oral  instructiODS  la  not  re- 
viewable, where  no  objection  was  made  at  the 
time  tbe  instmctionB  were  given. 

[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Gent  Dig.  Appeal  and  Error,  i  1309.] 

6.  Same  —  Bbvbw  —  Nbobsbitt  of  EviDBnos 
IN  Keoobd. 

Tbe  Supreme  Court  cannot  determine 
whether  the  lower  court  erred  In  rendering 
Judgment,  where  the  entire  evidence  Is  not  in 
the  record. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  8, 
OeuL  Dig.  Appeal  and  Error,  ||  2868.  2911.] 

AM»eal   from   District   ConrC  FhUllps 
Gonnty;  B.  B.  Armour,  Judge. 
AetlMi  by  Ij.  a.  Axelson  against  J.  P. 


Anderson,  consolidated  wltli  an  action  by 
J.  P.  Anderson  against  L.  A.  Axelson.  Fnun 
orders  refusing  to  dissolve  an  Injunction 
and  denying  an  application  for  additional 
security  in  the  matter  of  tiie  InJonctUm 
awarded  In  tbe  second  action,  and  alw 
denying  a  motion  for  continuance  and  a 
challenge  to  the  array  ot  Jnrora,  said  ATeleop 
appeals.  Affirmed. 

Phillip  Zimmerman  and  Btaneet  L.  Will- 
lams,  for  appellant  Bogov  ft  Barry,  for 
appellee. 

OUNTBR,  J.  Appellant  sued  to  recover 
damages  for  alleged  trespasses  on  realty. 
Tbe  action,  by  consent,  was  consolidated 
with  one  by  appellee  against  appellant  in- 
volving the.  same  properly.  The  Issues  In 
the  trespass  action  went  to  a  Jury  and  were 
found  for  appellant,  and  tbe  court  resolved 
the  Issues  in  the  second  action  mentioned 
for  appellee.  Judgment  was  for  appellee 
for  the  land  In  question,  $10  damages  and 
coats.  A  preliminary  writ  of  InJunctl<m. 
Issued  in  aid  of  the  action  brought  by  ap- 
pellant, on  hearing,  was  dissolved  by  the 
court  A  writ  of  Injunction  was  awarded 
appellee  in  his  said  action  against  appellant 
This,  upon  hearing,  the  court  refused  to 
dissolve.  The  court  denied  appellant's  ap- 
plication for  additional  security  in  the 
matter  of  tbe  last-mentioned  vrrit  of 
Injunction.  A  motion  for  a  continuance  by 
appellant  was  denied;  also  appellant's  chal- 
lenge to  the  array  of  Joron.  It  Is  said 
that  in  all  of  these  orders  the  court  erred. 

Sufficient  reasons  for  declining  to  interfere 
with  the  action  of  the  lower  court  are  that 
the  facts  are  not  before  ns  upon  which  any 
one  of  such  orders  was  made,  nor  was  an 
exception  taken  and  embodied  In  the  bill 
of  exceptions  as  to  any  one  of  such  orders. 

It  is  said  that  the  court  erred  In  over- 
ruling appellant's  demurrer  to  tbe  counter- 
claim of  appellee,  and  In  trying  title  in  this 
action.  We  are  unable  to  pass  on  eitbo- 
of  these  questions,  because  the  entire  plead* 
Ings  In  the  case  are  not  before  us.  Hie 
pleadings  In  the  case  brought  1^  M>peUee 
against  appellant  are  not  even  in  tlio  ttan- 
script  of  the  record. 

It  is  uld  tbe  coprt  erred  in  glTing  ml 
Instmcttona.  There  ma  no  objection  mad^ 
at  the  time  tiie  Jmj  waa  diarged.  to  tbe 
giving  of  the  Inatmctloiui  ocallj,  and  toe 
tbli  reason  appellant  ia  not  in  any  poaltloa 
to  complain. 

It  la  aaid  that  ttie  eonit  ened  in  rendering 
Judgment  in  favor  of  appellee.  This  we 
are  unable  to  determine,  because  the  entire- 
evidence  la  not  before  na, 

Judgment  affirmed. 

The  CHIBF  JUSTICE  and  MAXWELL,  3,^ 
concur. 
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BATON  T.  IiABIMBR  ft  WBU)  IBB.  00. 
•t  al. 

(Supreme  Coart  of  Colorado.   Not.  0,  1905.) 

1.  Watkrs  and  Watkb  Ooxtbsbs  —  iBBiaA- 
TION  DlTCHC»— DiTEBSIOn  OW  WATBE— COM- 

Plaintiff  alleged  that  be  waa  the  owner 
of  third-clasa  water  rights  In  an  irrigation 
ditch,  and  that  stock  of  the  irrigation  compan; 
WM  Inned  to  the  owners  and  holders  of  aecond- 
ehua  rights,  under  contracts  which  were  in 
full  force  aiod  effect,  and  which  provided  ttmt 
each  right  should  onij  be  osed  to  irrigate  speci- 
fied lands,  and  that  defendant,  F.,  waa  the 
owner  of  a  second-class  water  eight  secured 
under  one  of  such  contracts,  and  that  he  with 
the  consent  of  the  irrigation  company,  was  tak- 
ing water  from  the  ditch  for  the  ase  of  nonin- 
dnded  lands,  and  thereby  diverting  more  water 
than  he  was  entitled  to,  by  which  plaintiff  was 
intured.  Held,  that  the  complaint  alleged  an 
InfringemeDt  on  plaintifTs  water  rights,  and 
therefore  stated  a  cause  of  action. 

2.  SaMB  —  BlGBT  or  UU  —  LDflTATIOKB  — 

Waitxr. 

Where,  in  a  salt  to  restrain  a  diversion 
of  water  from  an  irrigation  ditch,  plaintiff  al- 
leged that  the  water  was  diverted  under  a  con- 
tract with  an  irrigation  company  limiting  the 
lights  of  stocUiolders  to  the  irrigation  of  n>ec- 
ified  lands,  which  was  still  Id  force  and  effect, 
and  there  was  nothing  to  show  tliat  such  limita- 
tion had  been  waived  by  the  irrigation  company, 
the  complaint  could  not  be  held  insufficient  on 
demurrer,  on  the  ground  that  the  limitation 
was  subject  to  waiver  by  the  company,  and  that 
its  board  of  trustees  were  the  final  arbiters  <tf 
disputes  between  stockholders  and  had  waived 
sacb  requirements. 

EhTor  to  District  Court,  Weld  Oonnfy; 
Obristlan  A.  Bennett.  Jn^e. 

Action  by  Bruce  Q.  Katon,  as  executor, 
etc..  of  B.  H.  Baton,  deceased,  for  whom  he 
was  snbstJtated,  against  the  Larimer  &  Wefd 
IrrlgatlQn  Company  and  ottiera.  From  a 
decree  sastalnlDg  a  demuraer  to  the  com- 
plaint and  dlamlsalDg  the  cause,  plaintiff 
brings  error.  Bevereed. 

Jas.  W.  MeOreeiy  and  John  T.  Jacobs,  for 
plaintiff  In  cnor.  H.  N.  Haynea,  for  defm- 
danta  In  oror. 

GABBERT,  0.  X  Accoidli^  to  the  aver- 
mente  of  the  complaint,  the  defendant  In  er- 
ror cnnpany  la  the  ownw  and  In  the  eontnd 
ct  a  ditch  In  which  there  are  three  classes  of 
wat^  rl^tB.  The  plaintiff  owned  the  third 
eiaaa,  which  la  (wly  entitled  to  the  use  of 
water  remaining  after  the  first  and  second 
class  rights  are  satisfied.  It  also  appears 
tiiat  the  stodc  of  the  company  was  issued 
to  the  ownen  and  holders  of  the  second 
class  rights  under  contracts  now  In  full  force 
and  effect;  which  provide,  Inter  alia,  that 
each  right  should  only  be  used  upon  speci- 
fled  lands  tot  Irrigation,  and  that  when 
rights  were  sold  equal  to  the  estimated  ca- 
pacity of  the  ditch,  a  cwtaln  number  of 
shares  of  stod^  of  the  cnnpai^  should  be 
issued  to  the  owner  of  every  water  right 
sold.  The  complaint  then  arers  that  the 
stock  of  the  company  has  been  Issued  to  the 
ownwa  and  holders  of  tiisae  contracts,  but 


that  this  transaction  In  no  manner  changed 
or  modified  the  rights  of  the  contract  holders 
with  respect  to  the  use  of  water.  It  then 
avers  that  tb»  defoidant  in  error  Flnl^  Is 
the  owner  of  a  water  right  secured  under 
one  of  these  contracts,  and  with  the  con- 
sent of  the  defendant  company  is  taking 
water  from  the  ditch  for  use  on  lands  de- 
scribed in  his  contract,  as  well  as  on  others, 
whereby  he  Is  diverting  more  water  than  nec- 
essary to  irrigate  the  land  described  in  his 
contract  It  Is  then  charged  that  this  ex- 
cess use  deprives  the  plaintiff  of  water  to 
which  he  is  entitled. 

Defendants  interposed  a  general  demurrer 
to  the  complaint,  which  was  sustained,  and 
the  cause  dismissed.  This  was  error.  The 
complaint  clearly  states  facts  which  entitled 
the  plaintiff  to  relief.  The  demurrer  admits 
its  avwmonts,  and;  according  to  them,  the 
defendants  are  Infringlug  upon  and  depriving 
the  plaintiff  of  his  Just  rights.  He  Is  the 
owner  of  Junior  rights,  but  the  owner  of  a 
senior  right  cannot  enlarge  his  use  of  water 
to  the  injury  of  a  Junior  right  holder.  It  Is 
said  by  counsel  for  defendants  that,  when  the 
stock  was  Issued  to  the  water  right  holders, 
the  limitation  imposed  by  the  contracts 
that  water  should  be  used  upon  specified 
lands  was  no  longer  in  force.  We  do  not  so 
read  the  complaint  It  states  that  the  con- 
tract Is  in  full  force  and  rffect  and  that  the 
Issuance  of  stodE  did  not  enlarge  ot  change 
the  r^ts  of  the  water  right  holders. 

It  Is  also  urged  by  counsel  tor  defendants. 
In  siQ>port  of  his  contention  that  the  ruling 
below  is  correct  that  the  limitation  of  nse 
to  partlcidar  land  was  subject  to  waiver 
by  the  company,  and  that  the  board  of  trustees 
are  the  final  arbiters  of  disputes  betwem 
consumers,  that  this  board  have  waived  the 
requirements  restricting  the  application  of 
water,  that  the  decree  In  the  Wyatt  Case, 
affirmed  In  part  by  this  court  (28  Cola  490, 
48  Pac.  628K  Axed  the  rights  of  the  parties  to 
this  txtSxm  to  be  that  the  preferred  watw  light 
owners  bad  the  right  to  the  nse  <tf  water 
without  any  other  restriction  than  that  of 
benefldal  use,  and  that  the  maximum  amount 
should  not  be  exceeded.  We  can  only  look 
to  the  comj^tnt  to  determine  Its  snfBdency* 
and  cannot  consider  ectraneous  nutters.  If 
the  conditions  exist  which  counsel  for  def aid- 
ants has  called  to  our  attention,  and  upon 
whidi  he  relies  In  suiv^t  of  his  demurrw* 
and  are  material  (upon  which  we  express  no 
opinion),  they  cannot  be  cmisldered.  because 
they  do  not  appear  up(m  the  face  of  the  com- 
plaint and  therefore  cannot  be  raised  hy 
demurrer. 

The  Judgment  of  the  district  court  Is  re- 
vowed,  and  the  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer  to  the  oodh 
plaint 

Judgmwt  reversed. 

GODDABD  and  BAILBT.  33^  cuMnr. 


Digitized  by 


628 


8S  PACIFIO  BEFOBTBB, 


(Goto. 


SIERRA  BLANOA  inNING  ft  BEDUO- 

TION  OO.  T.  WINOHEUi. 
(Supreme  Court  of  Colorado.   Not.  6,  1905.) 

1.  Mines  akd  Minhtg — Olahib — Location— 

ADVEOBB  PbOCEEDINQB — iNBTBUCnoHB. 

Where,  In  a  euit  in  support  of  an  adverse 
claim  to  a  miDiay  location,  there  was  oncontra- 
dicted  evidence  on  plaintiff  s  behalf  that  the  dis- 
covery notice  of  the  J.  M.  claim  was  posted  on 
June  30.  1899,  and  on  the  part  of  defendant 
that  the  discovery  notice  of  the  C.  C.  claim  was 
posted  on  Aoeust  2Sth  following,  that  the 
claims  conflicted,  and  that  mioeral  In  place  was 
discovered  in  the  respective  discovery  cuts  of 
each  claim,  it  was  error  for  the  court  to  refuse 
to  charge  uiat  if  the  locators  of  the  J.  M.  claim 
discovered  mlueral  and  posted  notice  of  dis- 
covery, and  the  location  of  the  C  O.  was  based 
on  the  discovery  and  location  within  the  ground 
claimed  by  the  former  according  to  its  notice  of 
discovery  made  within  60  days  from  the  date 
such  notice  was  posted,  the  location  of  the  C.  C. 
was  invalid. 

2.  SaUB — ASSBSSMKNT  WORK. 

Where  the  discovery  and  location  of  a  sub- 
sequent conflictiog  mining  claim,  as  evidenced 
by  a  discover;  notice,  was  made  within  60  days 
of  the  date  of  the  posting  of  the  discovery  of 
the  claim  with  which  it  was  in  conflict,  the 
claim  so  subsequently  located  was  invalid,  ze* 
gardless  of  the  nonperformance  of  the  assev- 
ment  work  on  the  earlier  locaticnt. 
8.  Same— PosTiNO  MotiCB— Appbopbutxoh— 

TUCE. 

A  location  notice  properly  made  and  i>osted 
on  a  valid  discovery  of  mmeral  Is  an  appropria- 
tion of  the  territory  therein  speeifiaa  for  60 
days,  as  against  suliseqoent  locators. 

Appeal  from  District  Court,  Oostlllft  Ooua- 

ty ;  Ghas.  a  Holbrook,  Judge. 

Action  by  tba  Sierra  Blanca  Mlining  &  Re- 
duction Company,  a  corporation,  against 
Howard  H.  Winchell,  in  support  of  an  ad- 
verse against  defendant's  application  for  a 
patent  to  the  Cripple  Creek  lode  mining 
claim.  From  a  Judgment  for  defendant, 
plaintiff  appealR.  Beversed. 

Hall,  Babbitt  ft  Thayer,  ft>r  appellant 
PatterBon,  Richardson  ft  BawkliiB,  for  appel- 
lee. 

OABBBBT,  a  J.  During  tiie  prc«reaa  of 
the  trial  the  parties  sttpulated  that  the  con- 
flict between  tiie  K^vtone  and  Crii^Ie  Oredc 
lodei  sbonld  follow  tlw  remit  of  tbe  oontoH 
tion  between  the  Jessie  Mac  and  the  Cripple 
Creek,  and  that  no  testimony  need  be  giren 
u  to  the  K^vtone  etmfllct  wltib  the  Cripple 
Creek  lode.  The  eontrorersy  la  thus  narrow- 
ed to  a  determination  of  tbe  rights  of  tbe 
parties  In  tbe  conflict  between  tbe  Jessie  Mac 
and  Cripple  Creek.  The  Judgment  must  be 
rerersed.  because  of  the  refosal  to  give  an 
Instruction  requested  by  plalotlff.  This  In- 
fltmction  was  to  tbe  effect  that  If  It  appeared 
from  the  testimony  that  tbe  lo<»tors  of  the 
Jesirie  Mac  discovered  mineral  and  posted 
notice  of  dlscovoy,  and  that  the  location  of 
the  Cripple  Creek  was  based  upon  a  discovery 
and  locatlcm  wltblu  tbe  groimd  claimed  by 
Tessle  Mac  aocwdlng  to  Its  notice  of  dts- 
made  within  60  days  from  tbe  date 


such  notice  was  posted,  Unax  Hm  locatttm  of 
the  Cripple  Creek  lode  was  Invalid. 

This  was  an  Impwtant  qnesUon,  and  no 
instmctim  was  given  which  fully  and  clearly 
called  the  attention  of  the  jury  to  this  point 
Tbere  was  testimony  m  the  part  of  the  plain- 
tiff (which  does  not  appear  to  have  beoi 
contradicted)  to  ttie  effect  that  the  (Uscovery 
notice  of  the  Jessie  Mac  was  posted  on  the 
30tb  df^  of  June,  1809.  The  testimony  on  be- 
half of  the  defendant  was  to  tbe  eHect  tbxt 
the  dl8Cov«ry  notice  of  tbe  Cripple  Creek 
was  posted  on  August  28tb  following.  Tbe 
ground  claimed  by  the  latter  was  within  tbe 
boundaries  of  the  Jessie  3Iac.  as  Indicated  by 
the  notice  of  discovery  thereon.  According 
to  the  stipulation  of  the  parties,  mineral  In 
place  was  discovered  In  what  was  claimed 
to  be  tbe  respective  discovery  cuts  of  tbe 
two  claims.  The  other  acts  necessary  to 
perfect  a  mln^ol  location  were  contested, 
especially  the  aufflclency  of  the  discovery 
work  on  tbe  Jessie  Mac  lode.  Whetber  or 
not,  however,  this  work  was  pertanneS  was 
not  controlling.  If  tbe  discovery  and  location 
of  tbe  Cripple  Creek  was  within  tbe  boun- 
daries of  tbe  Jessie  Mac,  as  evidenced  by  its 
discovery  notice,  and  such  discovery  and 
location  was  made  within  00  days  of  tbe  date 
tbe  Jessie  Mac  notice  of  discovery  was  posted, 
then  tbe  Cripple  Creek  location  was  Inmlld. 
and  this  Invalidity  would  not  be  cured  by  the 
failure  of  tbe  claimant  of  tbe  Jessie  Mae  to 
perform  the  necessary  discovery  work. 

A  location  based  upon  a  discovery  wltiiln 
the  limits  of  an  existing  and  valid  location 
l9  void.  Sullivan  t.  Sharp  (Colo.  Bvp.)  80 
Paa  lOM.  A  location  notice  properly  made 
and  posted  upon  a  valid  discovery  of  mineral 
la  an  appropriation  of  tbe  territory  therein 
apedfled  for  tbe  period  of  60  days.  During 
this  period,  no  one  can  Initiate  title  thereto 
which  would  be  rendered  valid  by  tbe  mere 
follnre  of  the  flrst  appropriator  to  perform 
the  necessary  discovery  work  within  tbe  time 
prescribed  by  law.  Omar  v.  Soper,  11  Oolo. 
880.  18  Paa  448.  7  Am.  St  Rep.  246. 

Judgment  reversed. 

OODDABD  and  BAILBT,  JT.,  omcnr. 


MINNESOTA  CANAL  SUPPLY  DITCH  & 

RESERVOIR  CO.  v.  CONINE. 
(Supreme  Court  of  Colorado.   Nov.  «,  18U5.) 

Appeal  —  Rkvisw— FiRnines— Sufvioukot 

or  Evidence. 

The  findings  of  the  trial  court  will  not  be 
disturbed  on  appeal,  where  th^  are  supported 
by  substantial  evidence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  H  397&-^0S9.J 

Appeal  tarn  District  Court,  Delte  County; 
Tberon  Steves,  Judge. 

Action  by  tbe  Minnesota  Canal  Sowly 
Ditch  ft  Reservoir  Company  against  Wil- 
liam F.  Conine.  From  a  Judgment  In  fav- 
or of  defendant,  plaintiff  appeals.  Affirmed. 
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0.  M.  Hammond  and  W.  H.  Burnett^  for 
tppellant   A.  B.  King,  for  appellee. 

OUNTBR,  J.  Action  to  enjoin  appellee 
from  taking  water  for  Irrigation  pnriwsea 
from  De^  Creek  dltcb.  Finding  and  decree 
ftor  appellee.  Tbe  right  to  one  cnblc  foot 
of  water  per  second  of  time  was  the  ques- 
tion Involved,  and  Its  determination  presented 
bnt  a  qoestlon  of  fact  There  was  snbstantial 
evidence  adduced  to  sustain  the  finding  on 
this  question  of  fact,  and  this  te  all  then 
la  In  the  case.  We  are  conclnded  by  the  flndr 
li%  of  the  trial  court 

Judgment  affirmed. 

The  CHIIDF  JUSTIOH  and  ICAXWBI/L, 
J.,  concur. 


BBAMAN,  Sheriff,  v.  STBWABT  et  aL 
(Biqpteme  Goort  of  Oolondo.   Nov.  6.  1005.) 
tamiTB  —  Wbokoitti.  Skizuu  oh  E*ncu- 

nON— DnfAHD  FOB  RETtTBn. 

Demand  for  the  property  prior  to  com- 
mencement of  an  action  against  a  sberifF  for  the 
wrongfal  taking  and  detention  or  wronefnl 
conversion  of  personaltr,  it  being  taken  by  him 
on  execution  against  another  than  the  owner, 
•0  that  the  taking  or  adsing  is  wrongful  in  the 
first  instance,  la  not  necessary. 

[Bd.  Note. — For  cases  in  point,  see  vol.  43, 
Cmt  Dig.  Sheriffs  and  Constables,  1  266.] 

Appeal  from  District  Court,  Pueblo  County; 
N.  Walter  Dixon,  Jndge. 

Action  by  Alexander  T.  Stewart  and 
another,  copartners  doing  business  under 
the  firm  name  and  style  of  Stewart  & 
Frost  against  James  U  Beaman,  as  sheriff 
of  Pueblo  county.  Judgment  for  plaintlfla. 
Defendant  appeals.  AflOrmed. 

Blcksler,  McLean  ft  Bennett  tot  appetlant 
A.  W.  Arrington,  I*.  A.  Cnufl^  and  H.  O.  Bell, 
for  appellees. 

MAXWBI^Lv  J.  nils  was  an  action 
brought  by  Stewart  ft  Frost,  as  plalntlfb, 
against  defendant,  Beaman,  as  sberlff  at 
Pueblo  county,  for  damages  alleged  to  bare 
been  sustained  1^  plalntUfs  tm  account  of 
the  wrongful  and  nnJawfoI  taking  and 
detention  by  defendant  of  certain  personal 
pK^kerty  ot  plaintiffs.  Tbe  answer  was  a 
general  denial,  an  admission  of  ttie  taking 
and  detention,  a  justiflcation  under  cwtaln 
writs  issued  out  of  the  district  court  of 
Pueblo  county  against  the  property  of  the 
F.  H.  Stewart  Carriage  Company,  and  that 
the  property  was  not  the  property  of  plain- 
tlfFs,  but  was  tbe  prop^ty  of  the  carriage 
company.  A  trial  to  a  Jury  resulted  In  a 
verdict  and  judgment  for  plalntlfb. 


The  court  Instructed  the  jury,  In  substance, 
ttiat  under  the  evidence  the  property  In- 
volved was  the  property  of  Stewart  ft 
Frost,  and  that  the  only  question  for  tbe 
jury  to  consider  was  the  question  of  dam- 
ages. This  Instruction  Is  called  in  question, 
on  tbe  ground  that  It  excluded  from  the 
consideration  of  tbe  jury  the  question  of  a 
demand  for  poasesidon  of  the  property  prior 
to  the  commencement  of  the  acUon.  Ap- 
pellant contends  that  tbe  cause  of  action  al- 
leged in  the  complaint  Is  not  one  of  conver- 
sion of  proper^,  but  for  unlawfully  and 
wrongfully  taking  and  detaining,  and  that 
therefore  allegation  and  proof  of  a  demand 
for  its  possession  was  necessary  prior  to  the 
commencement  of  the  suit  Rlethmann  t. 
Godsman,  23  Cola  202,  46  Pac.  684,  and 
Moynaban  v.  Frentlas,  10  Colo.  App.  296.  51 
Pac.  84,  are  cited  In  support  of  this  position. 
Tile  facts  in  tbe  cases  dted  render  them  of 
no  value  as  authorities  on  the  point  here 
under  consideration,  and,  further,  the 
question  here  presented  was  not  ruled  in 
those  cases.  Herein  tbe  property  was  teken 
from  Stewart  &  Frost,  the  owners  OunoS, 
under  writs  against  tbe  carriage  oompanj. 
Hence  the  seizure  was  wrongful  in  tbe  first 
Instance,  and  demand  therefor  ^lor  to  tbe 
commencement  cf  the  suit  was  unnecessary. 
Stone  ▼.  O'Brien,  7  Colo.  468^  4  Pac.  792; 
Smith  T.  Jensen.  IS  Oolo.  218,  22  Pac  434. 
In  SdUnter  t.  Jacobs,  10  Colo.  440,  454,  15 
FHa  &18,  S16,  It  is  said:  *1t  is  weU  settled 
tfaat  tbe  takliag  by  attadimmt  of  personalty 
not  tbe  property  of  tbe  defendant  in  the 
attachment  Is  a  tortlODS  taking,  and  con- 
stitutes a  converslfm  of  sucb  {m^wr^."  In 
prtaudple,  there  Is  no  difference  between 
taking  by  attachment  and  taking  by  ezecn- 
tion.  It  Is  settled  in  13^  state  by  tbe  above 
cases  that  In  actions  for  tbe  wrongful  taking 
and  detention,  or  tar  the  wrongful  conversion 
of  personalty,  demand  tbertfbr  prior  to  the 
commencement  of  suit  is  unnecessary,  where 
the  taking  or  seizure  was  wrongfid  in  tbe 
first  Instance.  There  was  no  tfror  In  the 
instruction. 

Tbe  question  of  estoppel,  urged  by  ap* 
pellant.  Is  decided  adversely  to  bis  contention 
by  Beaman  r.  Stewart  10  CokK  App.  222, 226. 
74  Pac.  844,  a  case  which  seems  to  be  con- 
nected with  tbe  case  In  band,  and  whoreln 
the  facts  as  there  stated  are  substantially  the 
tacts  of  this  case.  Furthermore,  an  estoppel 
was  not  pleaded,  and  tberefore  could  not 
have  been  relied  upon  as  a  defense. 

No  error  appearing  In  the  record,  tbe 
judgment  will  be  affirmed. 

Afflrmeda 

OABBBRT.  a  J.,  and  OUNTBOt,  7^  concur. 
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BLLIOTT  T.  BLUOTT. 
(Sapreme  Coart  of  Colorado.  Nov.  6^  190!L) 

1.  AppkaIi— Review— fi^oBPTione. 

Brrort  apparent  ftn  the  record  ma;  be  re- 
viewed, though  thve  li  no  bill  tit  exceptions, 
and  no  exception  waa  aaved. 

[Bd.  Note. — For  caaee  in  point  see  voL  8. 
Cent  Dig.  Appeal  and  Brror,  |  2u7.] 

2.  Divoscs— SiPAUii  SnvFon  ahd  Hur- 

TBNAKCK. 

Where  the  oomplalnt  is  merely  for  an  ab- 
•olute  divorce  with  alimony  aa  an  Incident, 
and  both  parties  are  shown  guilty,  so  tliat 
neitiier  is  entitled  to  divorce  it  is  error  to  de- 
cree separate  support  and  malntaumce;  Mills' 
Ann.  St  1}  lS66a,  1667,  anthorlzing  a  decree 
for  alimony  and  maintenance  only  where  di- 
Toroe  is  decreed. 

Brror  to  County  Court,  City  and  County  of 
Draver;  Ben  B.  Lindsey,  Judge. 

Action  by  Jennie  B.  Blllott  against  William 
B.  Elliott  Decree  for  plaintiff.  Defendant 
brings  error.  Berersed. 

John  A.  De  Weese,  Barl  B.  Coe,  and  Chas. 
W.  Tankersley,  for  plalntMT  In  error.  Hen- 
ry Howard,  Jr.,  for  defendant  In  error. 

IIAXWBLU  J.  Action  by  defendant  In 
error,  as  plalntlfF  In  the  court  below,  against 
plaintur  In  error,  as  defendant,  for  a  di- 
vorce and  alimony.  A  common-law  marriage, 
adultery,  and  extreme  cruelty  were  alleged. 
A  divorce,  suit  money,  temporary  and  per- 
manent alimony  were  prayed.  Tbe  answer 
was  a  general  denial  and  an  affirmative  de- 
fense that  at  tbe  date  of  the  alleged  common- 
law  marriage  the  defendant  had  a  wife  living, 
which  fact  plaintiff  well  knew.  There  was 
no  reply.  Upon  trial  to  a  jnry  a  verdict  was 
returned  to  the  effect  that  there  was  a  com- 
mon-law marriage,  and  that  both  parties  had 
been  guilty  of  adultery  and  extreme  cruelty. 
The  court  decreed  that  plaintiff  and  defend- 
ant are  duly  married  and  are  husband  and 
wife;  that  both  were  guilty  of  adultery  and 
extreme  cruelty;  that  neither  party  Is  entitled 
to  a  divorce  and  that  same  is  denied  to  both; 
that  plaintiff's  complaint  is  dismissed  "so 
far  only  as  she  seeks  a  decree  of  divorce  on 
the  grounds  set  out  in  her  said  complaint, 
which  are  adultery  and  extreme  crueltr"; 
that  defendant  pay  forthwith  the  costs;  that 
plaintiff  Is  entitled  to  separate  support  and 
maintenance;  that  within  10  days  defendant 
pay  to  the  clerk  of  the  court  for  the  use  of 
plaintiff  $25,  and  on  the  15th  day  of  each 
and  every  month  a  like  sum  of  $2S,  until  fur- 
ther order  of  the  court,  and  within  60  da^ 
pay  to  the  clerk  of  the  court  9160  as  attor- 
ney's fees. 

Defendant  In  error  moves  to  dismiss  the 
writ  of  error  upon  the  grounds  (1)  that  all 
questions  raised  by  the  assignments  of  error 
are  raised  in  this  court  for  the  first  time; 
that  there  Is  no  bill  of  exceptions,  and  no 
exception  was  saved  to  the  findings  and  de- 
cree of  the  court  below.  This  case  is  pre- 
sented hen  vfion.  the  reowd  iwciter.  The 


motion  to  dismiss  Is  denied,  upon  the  autlior- 
I  Ity  of  Hume  v.  Boblnaon,  28  Colo.  360,  47 
Pac  271,  whwe  It  Is  said:  "The  case  Is 
presented  here  upon  the  record  proper,  and 
numerous  errors  are  assigned,  but,  no  exc^ 
tions  having  been  taken  or  reserved  on  the 
trial  In  tbe  court  below,  most  of  them  cannot 
be  considered  on  this  review.  In  fact.  It 
Is  Insisted  by  counsel  for  defendants  In  error 
that  for  want  ot  exertion,  duly  reserved,  to 
tbe  findings  and  Judgment  of  the  court  below, 
no  error,  however  apparent  from  the  record, 
can  be  considered,  and  In  support  of  this 
claim  cite  several  of  the  decisions  of  this 
court;  but  none  of  the  cases  dted  nor  any 
decision  of  this  court  supinrts  this  contoi- 
tlott.  Those  cases  are  to  the  effect  that,  un- 
less an  exception  Is  taken  and  duly  preserved 
to  the  Judgment  of  the  court  below,  this 
court  cannot  review  the  evidence;  but  none 
of  them  go  to  the  extent  of  holding  that  an 
exception  is  necessary  to  enable  this  court  to 
review  cases  upon  the  record  proper.  As  was 
said  In  the  case  of  Burton  r.  Snyder,  21 
Colo.  292,  40  Pac.  461:  Tbe  JurlsdlcUon  of 
this  court  Is  frequently  exercised  to  review 
cases  upon  the  record  proper,  in  tbe  absence 
of  a  bill  of  exceptions,  and  by  the  sections 
of  tbe  Code  referred  to  tbe  motion  Interposed 
in  this  case  is  properly  a  part  of  such  rec- 
ord. It  will,  of  course,  be  conceded  that 
the  taking  of  an  exception  and  preserving 
the  same  by  bill  Is  necessary  to  a  review  of 
the  evidence,  or  upon  the  law  as  applied  to 
the  evidence,  and  the  Colorado  cases  go  no 
farther  than  this.' "  See,  also.  Damn  v.  Con- 
ley,  27  Colo.  66,  61,  59  Pac  763;  Bitter  v.  U 
L  Co.,  10  Colo.  App.  807,  800,  61  Pac.  610. 

Applicable  to  the  merits,  pertinent  provi- 
sions of  tbe  statute  are:  "In  all  actions  for 
divorce  the  defendant  may  file  a  croes-CMu- 
plalnt,  In  which  may  be  set  forth  any  l^al 
grounds  for  divorce  against  the  plaintiff;  and 
If  upon  the  trial  thereof  both  parties  shall 
be  found  guilty  of  injuries  or  offenses  which 
would  entitle  the  opposite  party  to  a  decree 
of  divorce  then  no  divorce  shall  be  granted 
to  either  party."  8  Mills'  Ann.  St  {  1566a. 
*'  •  •  •  such  court  or  Judge  may  grant 
alimony  and  oouncll  [sic]  fees  pendente  lite 
and  when  a  divorce  shall  be  decreed  may 
make  such  order  and  decree  touching  the  all- 
mtmy  and  maintenance  of  the  wife  ♦  •  • 
as  may  be  reasonable  and  Just  *  *  • » 
Id.  S  1667.  In  obedience  to  the  mandate 
of  section  1666a,  supra,  the  court  was  right 
In  denying  the  divorce  to  either  party,  but 
that  portion  of  the  decree  dismissing  plain' 
tiff's  complaint  so  far  only  as  It  sought  a 
divorce  and  decreeing  alimony  to  the  plain- 
tiff was  error.  This  being  an  action  under 
the  statute  for  a  divorce,  the  procedure  and 
relief  to  be  granted  is  controlled  by  the  stat- 
ute. Alimony  should  only  have  been  award- 
ed pursuant  to  tbe  provisions  of  the  stat- 
ute. No  divorce  having  been  decreed,  no 
order  or  decree  touching  alimony  should 
hare  been  made.  Sectlcu  1567«  supn.  In 
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BecUngton  t.  RecUngton.  2  Colo.  Anp.  S,  13, 
28  Pac.  811,  812,  the  Court  of  Appeals  an- 
nounced the  nile  whldi  should  control  in 
cases  of  the  character  disclosed  by  this  rec- 
ord. It  Is  there  said:  "On  the  comii^  In 
of  the  verdict  establishing  the  desertion  by 
the  hnsband,  the  court,  being  advised  by  the 
wife's  admission  that  she  had  been  guilty 
of  adultery,  should  have  dismissed  both  bill 
and  cross-bill  and  left  the  parties  bound 
by  the  tie  which  they  had  severally  dishou* 
ored.  Under  these  circumstances  and  with 
the  pleadings  and  the  suit  in  its  present 
shape  the  court  should  make  no  decree  con- 
cerning alimony." 

The  force  and  effect  of  section  1567,  su- 
pra, in  actions  of  divorce  is  conceded  by 
counsel  for  defendant  In  error,  however, 
who  maintains  that  this  was  a  suit  In  equi- 
ty, first,  to  establish  a  marriage;  second,  for 
a  divorce  on  the  grounds  alleged;  and,  third, 
for  a  division  of  conmion  proper^  and  for 
alimony,  with  costs  of  suit  A  sufScient 
answer  to  this  contention  Is  that  the  com- 
plaint filed  herein  does  not  contain  aver- 
ments Buffldent  to  constitute  a  cause  of  ac- 
tion for  separate  support  and  maintenance. 
Without  reciting  the  averments  contained 
in  the  two  causes  of  action  set  forth  in  the 
complaint,  it  suffices  to  say  It  clearly  appears 
therefrom  that  the  primary  object  was  to 
secure  "an  absolute  divorce,"  as  it  is  termed 
in  the  summons  prepared  by  counsel,  and 
alimony  was  a  mere  Incident  to  the  divorce. 
Stripped  of  all  allegations  sufficient  to  con- 
stitute a  cause  of  action  for  divorce,  there 
is  nothing  left  in  the  complaint  upon  which 
any  relief  could  be  predicated,  so  that,  when 
the  court  below  dismissed  the  *^lalntlcrB 
complaint  so  for  only  as  she  seeks  a  decree 
of  divorced'  In  effect;  the  action  was  dis- 
missed. 

Further,  tills  record  discloses  a  state  of 
facts  whidi  brings  this  case  clearly  within 
the  rule  announced  In  Bedlngton  v.  Redtng- 
ton,  supra,  as  follows:  "It  Is  a  rule  recog- 
nized In  all  courts,  and  applicable  to  all 
classes  of  actions,  that  every  suitor  who 
■eeks  redress  at  the  hands  of  a  court  should 
come  unfettered  and  unsullied  by  faults  and 
wrongs  of  his  own  conmilSBlon  against  the 
contending  party.  Tills  principle  has  be- 
come authorized  in  the  law  as  'dean  bands.* 
It  1b  plainly  and  palpably  violated  and  In- 
fringed whenever  a  litigant  who  prays  a 
divorce  has  been  guilty  of  any  act  which 
under  the  statute  would  furnish  the  defend- 
ant a  cause  of  action  aa  against  him.  This 
alone  ought  to  be  snfflci^t  to  defeat  the 
plaintUTs  right  of  recovery,  for  she  was  guil- 
ty of  a  great  ofTeuse  against  the  marital 
obUgatifm  befWe  she  filed  bw  bill.  It  has 
nerer  hem  mifflclent  even  under  the  English 
aatborltlea  to  respond  that,  even  though  this 
tM  tni^  yon  first  sinned  and  I  may  tbwefora 
reoorer.  The  law  left  them  where  it  found 
them" — died  with  approval  In  Cupples  v.  Cup- 
plea  (Cola  SnpO  fiO  Pac.  1038.  Mattox  T.Mat- 


tox,  2  Ohio.  233,  IS  Am.  Dec.  647,  was  a  bill 
for  a  divorce,  In  which  It  appeared  that  both 
parties  had  been  guilty  of  adultery.  The 
court  said:  "The  bill  must  be  dismissed. 
It  would  be  a  libel  on  the  Legislature  to  sup- 
pose that  the  statute  was  designed  for  the 
convenience  of  that  class  of  characters  to 
which  these  parties  seem  to  belong.  It  was 
intended  for  the  relief  of  Injured  innocence, 
not  to  oicourage  persons  of  loose  morals,  or, 
rather,  of  no  morals  at  all,  to  live  in  the  open, 
scandalous  violation  of  the  common  rules  of 
decency.  This  application  la  to  the  equitable 
Jurisdiction  of  the  court,  and  must  be  decided 
by  the  principles  which  prevail  in  courts  of 
equity.  The  complainant  must  come  with 
clean  hands  and  a  chaste  ctiaracter,  not 
stained  with  the  same  Infamy  and  crime  of 
which  she  complains.  These  parties  are  In 
pari  delicto,  and  to  grant  relief  to  either  of 
them  would  be  offering  a  bounty  to  guilt. 
It  would  place  the  permanency  of  the  mar- 
riage contract,  in  every  case,  at  the  disposal 
of  the  contracting  parties,  and  remove  one  of 
the  strongest  motives  to  that  correctness  and 
chastity  of  conduct,  which  is  necessary  to 
render  the  marriage  state  either  pleasant  or 
convenient" 

While  it  Is  true  that  the  last  two  cases  cit- 
ed were  actions  for  divorce  and  the  question 
of  alimony  was  not  involved,  we  think  the 
rule  therein  announced  a  salutary  one,  which 
should  be  enforced  where  alimony  is  sought 
In  such  cases  as  this  record  presents.  Up- 
on the  coming  in  of  the  verdict  In  this  case 
the  court  should  have  dismissed  the  action. 
In  not  having  done  so,  error  was  committed, 
which  will  result  in  a  reversal  of  the  Judg- 
ment and  a  remand  of  the  cause,  with  direc- 
tions to  enter  an  order  of  dismissaL 

Berersed. 

OABBEBT,  a  J.t  and  OUNTEB,  J.,  concur. 


OOLOBADO-PHIIiADEIfHIA  RBDUO* 
TION  CO.  V.  FBBTZ. 
(Supreme  Court  of  Colorado.   Nov.  6,  1906.) 
Mabikb  and  SiaVAifT  —  iNJuniss  to  Sbbv- 

ART— VKLLOW  SRVARTB. 

Defendant,  through  its  proper  servants^ 
was  attempting  to  repair  a  feed  pipe  in  its  or* 
reduction  plant,  and  had  provided  abundant 
means  of  support  therefor,  and  appliances  con- 
venient at  liiand  for  holding  the  lower  section 
of  the  pipe  in  place,  but  during  the  profrress  of 
the  repairs  the  loww  section  of  the  pipe  was 
either  pushed  by  one  of  the  other  employfe  or 
fell  out  of  place  and  struck  plaintiff  an  em- 
ployA,  cauBlng  the  Injuries  complained  of. 
Held,  that  the  negligence,  if  any,  by  which  th* 
pipe  was  caused  to  fall,  was  that  of  plaintifiTB 
fellow  servants,  for  which  the  defendant  was 
not  liable. 

Appeal  from  District  Oourt,  £1  Paao  Oonn* 
ty;  Louis  W.  Cunningham,  Judge. 

Action  by  Solomn  Fretz  against  the  Colo- 
rado-Philadelphia Reduction  Company.  From 
a  Judgment  for  plalntl^  defendant  affpetLbL 
Reversed. 
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Wolcott  &  Valle  and  W.  W.  Field,  for  ap* 
pellanL 

OUNTER,  J.  The  feed  pipe  In  the  reduc- 
tion plant  of  appelant  bad  aeparated  hito  two 
■ecUons,  and  tta  employ^  were  attemptiiv 
to  repair  the  pipe  hj  reuniting  the  sections. 
The  lower  section  was  about  six  feet  In 
length,  square,  of  heavy  timber,  and  lined 
with  Iron.  It  stood  vertically  and  firmly  In 
a  BO(^et  about  two  .Inches  deep  and  upon 
the  framework  of  the  crushing  machine.  At 
the  time  of  the  effort  to  connect  the  sections 
the  lower  section  was  being  held  In  place 
by  three  uuployte.  and  the  upper  section 
was  bel^  supported  by  a  rope  held  by  an- 
other empU^d.  Appellee  (plaintiff)  at  the 
time  of  the  accident  was  employed  in  the 
sampling  department  of  the  mill,  whi(di  de- 
partmoat  adjoined  the  crushing  room.  In 
which  was  the  feed  p^  Appellee  and  all 
men  employed  In  the  adjoining  room  worked 
In  the  one  room  or  the  other  as  tliey  were 
required.  Appellee  was  familiar  with  the 
crushing  room,  its  appliances,  and  Its  then 
condition,  and  he  could,  and  did,  see  the 
lower  section  of  pipe  and  the  men  occupied 
in  Its  repair.  Appellee  was  called  by  the 
foreman,  Mclntlre,  from  the  sampling  room 
and  requested  to  aid  In  connecting  the  pipe. 
When  appellee  entered  the  room  the  foreman, 
by  manual  labor,  was  a^t^nptlDK  to  connect 
the  two  sections  of  pipe,  and,  aa  stated,  one 
man  by  a  rope  was  holding  the  upper  section 
in  place.  While  some  provision  had  been 
made  for  screwing  the  lower  section  to  the 
socket,  it  was  not  so  fastened  at  this  time, 
becaose  It  was  necessarily  loose  In  order  to 
make  the  union  of  the  sections.  Appellee  ai- 
slsted  the  employe  In  holding  the  rope,  and, 
after  holding  the  rope  for  a  little  time,  they 
tied  it  to  another  piece  of  machinery,  stepped 
aside,  and  stood  dlBengaged  and  kMkIng  on  as 
the  attempt  to  effect  the  union  of  the  two 
sections  went  on.  The  lower  section  of  the 
pipe  tell  and  struck  appellee.  There  is  un- 
certainty as  to  the  canse  of  the  fall  One 
witness  thinks  It  was  jarred  out  of  position 
by  the  motion  of  other  machlnoy  in  opera- 
tion in  the  room.  The  same  witness  sug- 
gests that  some  one  may  have  slipped  and 
moved  the  pipe.  The  foreman,  Mclntlre,  says 
he  may  have  leaned  against  Ihe  pipe  and 
caused  It  to  fall.  There  Is  no  evidence  bat 
what  there  were  abundant  means  present  to 
hold  the  pipe  In  place  If  they  had  been  avail- 
ed of.  Tliere  Is  undisputed  evidence  that 
there  were  abundant  and  sufficient  ai^llances 
provided  for  use  In  euch  repairs  as  that 
which  was  In  progress,  all  of  which  applian- 
ce were  within  C(Hivailent  reach  and  could 
have  been  used  If  desired. 

The  complaint  charges  that  the  negligence 
of  appellant  company  consisted  In  Its  per- 
iiilttlug  the  feed  pipe  to  be  and  remain  In  a 
dangerous  condition  without  sufficient  sup- 
port. We  fall  to  And  in  the  record  any  evi- 
dence of  negllgenco  upon  the  part  of  appellant 


In  tbe  i>lpe  being  without  mta  siaq>ort  The 
facts  simply  are:  The  feed  pipe  was  out  of 
repair;  appellant  tluough  its  proper  servants, 
was  attempting  to  repair  It;  there  were  abun- 
dant means  of  support  in  the  men  and  ap- 
pliances convoilently  at  hand  for  holding 
the  lower  section  in  place,  and  if  there  was 
negligence  In  the  failure  to  use  them.  It  was  the 
negligence  of  the  fellow  servants  of  aro^lee. 
We  find  no  erldmce  in  this  record  of  negli- 
gence upon  the  part  of  appellant  In  permit- 
ting the  feed  pipe  to  remain  in  a  dangerous 
conditiMi  without  sufficient  support  Ttto 
judgment  should  be  reversed. 
Beversed. 

OABBBBT,  a  J.,  and  KAXWBLL^  J., 
concur. 


WINCH  V.  EDMUNDS. 
(Snpreme  Gonrt  of  Colorado.   Nov.  6,  1906.) 

1.  SpECHTO  PeBFOBMAKOB  —  GONTBAOTS  EH- 
rOBCKABLB  —  SUmOIBKOT  Of  CONSIDBBA* 
TION. 

A  contract  for  the  sale  of  real  estate,  set- 
ting forth  tlie  receipt  of  (500  from  the  pur- 
chaser, showed  a  good  and  sufficient  consiaem- 
tion,  entitling  the  purcliaser  to  specific  per- 
formance. 

2.  Saub— Unilatbbax.  Contract. 

A  contract  for  the  sale  of  real  estate,  set- 
ting forth  the  receipt  of  $500  from  the  pui^ 
chaser  and  providing  that  the  deed  was  to  be 
delivered  within  30  days  from  the  date  of  the 
contract,  at  which  time  the  purchaser  should 
pay  the  balance  of  the  parchase  price  or  ex- 
ecute a  mortgage  upon  the  proper^  to  secure 
the  payment  thereof,  and  that  In  uie  event  of 
his  {aUure  to  pay  audi  balance  or  execute  the 
mortgage  the  sum  paid  was  to  be  forfeited  as 
liquidated  damages,  was  not  a  unilateral  con- 
tract, but  was  enforceable  by  the  purcliaser. 
S.  PaiitciPAi.  ARD  Aoeut— BxpasBS  AmBoai- 
TT  TO  Sell  Beal  Estate. 

In  an  acUon  to  enforce  spedfie  perform- 
ance of  a  contract  to  convey  real  estate  ex- 
ecuted by  an  agent  of  the  owner,  numerous 
letters  were  introduced,  written  by  defendant 
to  the  agent,  in  which  he  commended  tiie  agent 
for  the  manner  in  which  he  was  handling  his 
business,  urged  tiim  to  sell  all  his  prop^^  at 
that  place,  and  authorized  him  to  act  as  be 
thought  t>est.  The  owner  was  a  nonresidait, 
and  the  agent  had  acted  in  various  transactions 
similar  to  the  one  In  controversy,  all  of  whidk 
had  been  ratified  and  confirmed  by  such  owner. 
The  vendee  entered  into  possession  of  the  prop- 
erty and  made  valuable  improvements  thereon, 
and  the  part  payment  which  he  made  on  ac- 
count of  the  purchase  had  not  been  returned. 
Held,  that  the  agent  was  mora  than  a  real  es- 
tate broker,  and  that  he  had  authority  to  make 
the  contract  sued  on. 

Appeal  from  District  Courts  Logan  Gountr ; 
E.  E.  Armour,  Judge. 

Action  by  Philip  Edmunds  against  Allen 
Windi.  From  a  jndgmokt  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Brown  ft  Hays,  for  ainnllant  SL  M.  Kel- 
sey,  for  appellee; 

MAXWELL,  3.  Action  to  enforce  specific 
performance  of  a  contract  to  convey  real 
estate,  executed  by  an  agent  of  tba  owner 
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of  the  property.  A  trial  to  the  court  below, 
without  a  Jury,  resulted  In  a  Judgment  de- 
ereelug  Bpecific  performaDCe  of  the  contract, 
to  reverse  which  this  appeal  was  prosecuted 
to  the  Ckiort  of  Appeals. 

From  the  admissions  in  the  pleadings  and 
the  evidence  the  following  facts  are  estab- 
lished: Appellant,  a  resident  of  Chicago, 
III.,  was  the  owner  of  the  real  estate  in- 
volved, together  with  a  number  of  other 
parcels  of  real  estate  at  Sterling,  Colo.  Hen- 
derson, since  1894,  acted  as  his  agent  In 
the  collection  of  rents,  payment  of  taxes 
and  Insurance,  repairs,  and  sales  of  property. 
In  1899  Henderson  wrote  appellant  asking 
blm  to  quote  prlcea  upon  all  bis  property 
at  Sterlit^.  In  response  to  tbls>  appellant 
wrote  Henderson  quoting  prices  upon  all  prop- 
erty which  he  owned  at  Sterling,  Including 
the  property  herein  involved,  which  he  listed 
at  $1,200.  Henderson,  preceding  FebruaTy, 
1001,  acting  as  the  agent  of  appellant  sold 
for  him  five  pieces  of  property  at  the  list 
prices,  which  sales  w«*e  ratified  and  con- 
flrmed  by  appellant  February  28, 1901,  Hen- 
derson, acting  as  agent  of  appellant  entered 
Into  a  contract  In  writing  with  appellee  which 
recited  the  receipt  of  (500  on  account  of  the 
pnrcbase  price,  a  description  of  the  property, 
the  price  $1,200,  balance  of  which  was  to 
be  paid  within  one  year  from  the  date  of 
the  contract  with  8  per  cent  Interest  deed 
to  be  delivered  within  30  days  from  the 
date  of  the  contract,  at  which  time  appellee 
should  pay  the  balance  of  the  purchase  price, 
$700,  or  execute  a  mortgage  upon  the  prop- 
erty to  secure  the  payment  thereof  with 
Interest  at  8  per  cent.,  payable  within  one 
year  In  the  event  of  the  failure  of  appellee 
to  pay  the  balance  of  the  purchase  price, 
(IPO,  or  execute  a  mortgage  to  secure  the 
payment  of  the  same  within  one  year.  The 
$500  paid  was  to  be  forfeited  as  liquidated 
damages.  Immediately  upon  the  execution 
of  the  contract,  appellee  entered  Into  posses- 
sion of  the  property,  placed  permanent  and 
valuable  improvements  thereon,  and,  up  to 
the  time  of  the  trial,  continued  in  the  pos- 
session thereof.  March  28,  1901,  appellee 
tendered  Henderson  the  balance  of  the  pur- 
chase price,  $700,  which  Henderson  declined 
to  receive  for  the  reason,  as  stated,  that 
appellant  had  declined  to  execute  the  deed, 
at  the  same  time  informing  appellee  that 
he  believed  appellant  would  yet  complete  the 
,deal.  At  the  time  of  the  trial,  the  $500 
paid  by.  appellee  on  account  of  the  pur- 
chase price  of  the  property  had  not  been 
returned  to  him.  The  answer  denied  the 
execution  of  the  contract  by  appellant,  and 
denied  Henderson's  authorlly  to  execute  the 
same. 

It  Is  urged  here  that  the  contract  Is  a 
unilateral  contract  without  consideration,  and 
therefore  unenforceable.  With  this  conten- 
tion we  do  not  agree.  The  contract  sets  forth 
the  receipt  of  $500  from  appellee,  which  Is  a 
good  and  sufficient  consideration,  which  sum 


was  to  be  forfeited  upon  the  failure  of 
appellee  to  comply  with  the  terms  of  the 
contract   In  this  respect,  tbe  contract  is 
clearly  distlogulsbable  from  the  contract  un- 
der consideration  In  Smith  v.  Bateman,  S 
Colo.  App.  336,  46  Pac  213,  and  Id.,  26  Colo. 
241,  53  Pac.  457,  and  for  that  reason  those 
cases  and  the  authorities  there  cited  are 
not  in  i>oInt 
I     Appellant  also  insists  that  authority  to  a 
I  real  estate  broker  to  sell  real  estate  is  <miy 
authority  to  find  a  purchaser,  and  does  not 
I  vest  In  sucb  broker  authority  to  execute  a 
i  contract  binding  on  tbe  principal.  Undoubt- 
'  edly  this  is  the  rule  as  applied  to  real  estate 
i  brokers.   The ,  facts  In  this  case,  however, 
I  as  shown  by  the  evidence  and  found  by  the 
I  trial  court,  constituted  Henderson  the  gen- 
I  eral  agent  of  appellant  for  tbe  sale  and 
I  disposal  of  all  his  real  estate  at  Sterling. 

The  evidence  upon  this  point  is  clear  and  con- 
I  vinclng.  At  the  trial  numerous  letters  were 
I  Introduced,  written  by  appellant  to  Hender- 
son, in  which  he  commended  him  for  the 
manner  in  which  he  was  handling  bis  hnsl- 
ness,  urged  him  to  sell  and  dispose  of  all  his 
proper^  at  Sterling,  as  he  did  not  intend  to 
return  there,  and  authorized  him  to  act  as  he 
thought  best  It  abundantly  appears  from 
the  evidence  In  the  record,  that  Henderson 
I  was  more  than  a  mere  broker  to  find  a 
I  purchaser,  that  he  was  a  general  agent  author- 
ized by  appellant  in  writing  to  make  the  con* 
tract  which  is  relied  upon  in  tbls  case. 
Malone  v.  McCullough,  IS  Colo.  460,  24  Pac. 
1040,  and  Speer  v.  Craig,  16  Colo.  478,  27  Pac 
891,  are  relied  upon  by  appellant  as  de- 
cisive of  this  case.  In  the  Malone-McCuI- 
lough  Case,  the  facts  as  stated  in  the  opinion 
of  the  court  clearly  distinguish  It  from  the 
case  In  hand;  in  addition,  tlie  opinion  ex- 
I  pressly  states  that  whether  an  "antbority  to 
sell"  necessarily  carries  with  It  the  power  to 
do  whatever  may  be  necessary  to  execute  a 
binding  contract  to  convey  is  not  essential  to 
a  decision  of  tbe  case.  In  that  case  it  clearly 
appeared  that  the  agent  or  broker  was  not  the 
genera]  agent  of  the  vendor;  that  the  trans- 
action Involved  waa  tbe  only  one,  so  far  as 
the  record  shows,  In  which  he  was  engaged; 
that  the  vendor,  the  vendee,  and  the  broker 
were  residents  of  the  same  city  and  had 
offices  within  a  few  hundred  feet  of  each 
other;  that  small  effort  upon  the  part  of  the 
vendee  or  her  attorneys  would  have  fur- 
nished definite  and  reliable  information  of 
the  measure  of  the  authority  of  tbe  brewer; 
and  that  failure  to  make  such  Inquiry  left 
the  plaintiff  without  equities  In  her  favor. 
In  the  Speer-Cralg  Case,  the  opinion  assnmes 
that  the  brokers  were  duly  directed  by  the 
owner  to  sell  the  proi)erty,  and  thereby  elim- 
inates from  that  case  any  question  of  the 
authority  of  tbe  broker  to  make  a  binding 
contract  upon  the  vendor. 

In  tbe  case  at  bar  the  owner  of  tbe  property 
was  a  resident  of  Chicago,  his  agent  and  tbe 
vendee  were  residents  of  Sterling  Colo.,  tbe 
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agent  had  acted  for  hts  principal  In  varloaa 
transactions  similar  to  the  one  In  controTersy, 
all  of  which  had  been  ratified  and  confirmed 
b7  the  principal  apon  the  execution  of  the 
contract;  the  vendee  entered  into  possession 
of  the  property  and  made  ralnable  and  per- 
manent ImproTanents  thereon ;  the  $500 
which  bad  been  paid  by  him  on  account  of  the 
purchase  price  of  the  property  had  not  been 
retnmed  to  him.  Under  the  facts  of  this 
case  the  judgment  of  the  court  below  was 
right,  and  will  be  affirmed. 
Affirmed. 

The  CHIEF  JUSTICE  and  OUMTEB, 
omcar. 


HOBSON  et  aL  t.  ANDERSON. 
(Supreme  Court  of  Colorado.  Nov.  6,  1005.) 

1.  BtjuiTT  —  Findings  op  Jubt  —  Ookohx- 

nVENESS. 

la  an  equity  case,  the  findings  of  the  jury 
on  iasnes  submitted  to  than  an  not  condnstTe, 
and  the  court  may  make  findlnga  of  its  own. 

[Ed.  Note. — For  cases  in  point,  see  ToL  19, 
Cent  Dig.  Equity,  IS  S1&-S17.] 

2.  Deeds— Vaxidity—Considesatioit. 

Where  ooe  who  held  title  to  certain  lands 
to  secure  a  debt  agreed  with  the  debtor  to  make 
a  dead  of  the  lands  to  him  and  to  place  it  in 
escrow,  to  be  delivered  to  him  on  payment,  there 
was  no  coDsideratlon  for  the  agreement,  nor  for 
the  deed  when  signed. 

8.  CANorajjkTion  of  InmnniEnTS— Deeds— 
Yaliditt  ov  Inanruuiii. 

Wha«  one  agreed  without  consideration  to 
make  a  deed  which  was  to  be  held  in  escrow 
by  a  third  person,  and  she  executed  It  and  de- 
livered it  to  the  grantee  to  deliver  It  to  the 
third  person,  and  the  grantee  died  with  the 
deed  In  Us  possession.  In  a  suit  against  his 
administrator  It  was  prvpa  to  decree  eancdla- 
don. 

Error  to  District  Court,  Paeblo  County; 
N.  Walter  Dlzon,  Judge, 

Action  by  Mrs.  Lizzie  P.  Anderson  against 
Albert  W.  Hobsou,  as  executor  of  the  last 
win  of  George  H.  Hobson.  deceased,  and 
others.  Juf^ent  In  favor  of  plaintiff,  and 
defendants  bring  error.  Affirmed. 

J.  H,  McGorkle,  for  plaintiffs  In  oror. 
Joseph  Dye  and  J.  A.  Cram,  for  defendant 
In  error. 

GUNTER,  J.  This  was  an  action  by  defend- 
ant In  error,  Mre.  Lizzie  P.  Anderson,  to  can- 
cel a  deed  signed  by  her  and  running  to 
Geoi^  H.  Hobson,  now  deceased.  The 
parties  defendant  were  the  heirs  at  law  of 
Bald  George  H.  Hobson  and  the  executor  of 
bis  last  will  and  testament,  Albert  W.  Hob- 
son. From  a  Judgment  granting  the  relief 
prayed,  two  of  the  heira  have  brought  ttils 
appeal. 

The  Instrument  nought  to  be  cancelled  was 
a  general  warranty  deed  purporting  to  con- 
vey lot  2,  block  58,  and  lots  17  aod  18,  block 
C9.  city  of  Pueblo.  The  complaint  alleges  aa 
to  lot  2  that  when  defendant  In  error,  Mrs. 


Anderson,  made  the  deed  In  question,  January 
31, 1890,  she  was  the  owner  In  fee  of  such  lot; 
that  as  to  the  otho-  tots  she  then  held  title 
to  them  to  secure  an  Indebtedness  of  f 2,900, 
owing  by  George  H.  Hobsou  to  herself;  that 
while  she  so  held  the  three  lots,  she  agreed 
with  deceased  to  make  a  deed  running  to  him 
of  said  lota  17  and  18,  and  to  place  the  same 
In  the  hands  of  Asbury  E.  Hobson,  to  be 
held  by  him  until  said  Indebtedn^  of  $2,900 
was  paid,  then  to  be  delivered  to  George  H. 
Hobson.  Pursuant  to  this  understanding, 
defendant  In  error  made  the  deed  and  hand- 
ed It  to  George  H,  Hobson  for  delivery  to  As- 
bury E  Hobson,  to  be  held  by  him  under  the 
above  agreement  After  the  execution  of 
the  deed  said  lot  2.  without  her  knowledge 
or  consent  was  Included  therein.  George  H. 
HobsoD  died  with  the  deed  yet  In  his  possea- 
Blon ;  therefore  without  delivery  to  Asbury  E. 
Hobson,  as  agreed  at  the  time  of  its  execu- 
tion. The  deed  Is  now  In  the  bands  of  the 
executor  of  George  H.  Hobson.  The  (2,900 
has  not  been  paid.  The  answer  was  by  the 
widow  and  daughter  of  deceased.  It  puts 
in  Issue  the  allegation  of  the  complaint  that 
at  the  time  of  the  making  of  the  deed  sought 
to  be  canceled  defendant  in  error  was  the 
owner  In  fee  of  said  lot  2 ;  alB<^  the  all^tlon 
as  to  the  inclusion  of  said  lot  2  after  the  ex- 
ecution of  the  deed.  The  answer  also  alleges 
that  defendant  In  error  held  the  title  to  the 
three  lots  described  In  the  deed  to  secure  the 
payment  of  certain  moneys  loaned  by  her  to 
deceased,  and  that  deceased  had  conveyed 
to  her  such  lots  to  secure  said  loan,  that  de- 
fendant In  error  had  executed  the  deed 
sought  to  be  canceled  In  acknowledgment  that 
she  so  held  the  lots,  and,  under  the  agreement 
that  on  payment  of  such  Indebtedness  she 
would  reconvey  the  three  Iota  to  the  owrifer, 
the  deceased.  The  testimony  for  plalntlffB 
In  error  was  that  defendant  In  error  agreed 
to  make  the  deed  In  question,  and  to  place  the 
same  In  escrow,  and  that  she  executed  the 
deed,  and  before  It  was  delivered  she  revoked 
the  agreement  There  waa  no  conslderatlmi 
for  the  agreement  to  make  and  place  the  deed 
In  escrow,  nor  was  there  any  consideration 
for  the  deed  when  signed.  ' 

Certain  Issues  were  submitted  to  a  Jury, 
and  It  made  findings  thereon.  These  find- 
ings It  Is  unnecessary  to  recite,  because  the 
action  was  equitable  and  the  court  made  find- 
ings of  its  own.  McClelland  v.  BuIIis  (Cola) 
81  Pac.  771.  The  court  found  that  defendant^ 
In  error  agreed  with  George  H.  Hobson  to 
make  the  deed  in  question  and  to  place  the 
same  In  escrow,  as  hereinbefore  recited ; 
that  under  the  agreement  It  was  to  embrace 
said  lot  2,  as  well  as  lots  17  and  18 ;  that  un- 
der this  agreement  she  made  the  deed,  and 
that  at  the  time  of  its  making  It  Included 
said  lot  2.  It  further  found  that  afto-  the 
execution  of  the  deed  It  was  never  delivered, 
and  that  the  f 2,900  note  had  never  been  paid, 
and  ordered  the  cancellation  of  the  deed 
We  think  Its  Judgment  was  rl^t  The  facta 
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Aunmed  up  are  sbnply  these:  Defendant  In 
WTor,  without  coDalderation.  agreed  to  make 
the  deed  to  QueaticoL  She  executed  the  deed, 
i>nt  before  its  delivery  revoked  her  agreemoi^ 
which  Included  the  deed. 
Th«  Judgment  ebould  be  affirmed. 


OBI8SBl£AN  t.  OBISBBBCAN. 
(Sapreme  Court  of  Colorado.  Nor.  9.  190S.) 

1.  DiVOBOE  —  COMPLAJWT  —  SUWIOIMIOT  OF 
AlXBQATIONB. 

A  complaint  for  divorce  on  the  froood  of 
extreme  croeltr,  wbidi  alleges  generall?  that 
defendant  waa  cailtr  of  extreme  and  repeated 
acts  of  cruelty,  and  cOBtaina  allegatloaB  that 
defendant  chronically  quarreled  with  plaintiff, 
and  naned  him  aboat  trivial  thinga,  and  de- 
■troyed  ma  peace  of  mind,  but  fails  to  aver  any 
apeofic  acts  of  cruelty,  or  to  give  time  and 
place  or  attending  circumstancea,  is  mibje(^  to  a 
motion  to  make  more  certain. 

[Ed.  Note. — For  caaee  in  point,  see  voL  17, 
Cent  Dig.  Divorce,  IS  293,  800.] 

2.  PZJEaniHO  —  iNDEnniTENESa—WAIVKB  ov 
DCFBOT. 

Where  defendant,  in  a  salt  for  divorce  on 
the  ground  of  extreme  cruelty,  files  an  anawer 
denying  the  charge,  and  fails  to  move  to  have 
the  complaint  made  more  certain,  an  objection 
at  the  beginning  of  the  trial  to  the  Introduction 
of  evidence  by  pltintifl,  because  of  the  indefl- 
niteneas  of  the  complaint,  comes  too  late. 

[Ed.  Note.— For  cases  in  wAat,  see  vol.  88, 
Cent  Dig.  Pleading,  {  1435.] 

8.  DivoBOE— Pbactick — NsGEsaiTT  01'  Trial. 

Seas.  LawB  1883,  p.  236,  c.  80,  I  1.  makes 
extreme  or  repeated  acts  of  crnd^  by  one  of 
the  married  pair  towards  the  other  a  ground  of 
divorce.  Section  B,  p.  238,  provides  that  no  de- 
fault for  want  of  appearance  shall  be  allowed 
in  any  action  for  divorce;  but.  If  defendant 
fiUls  to  appear  or  nlead,  the  case  may  be  set 
for  trial  as  though  an  appearance  luid  been 
made.  BeU  that,  where  a  complaint  alleged 
both  extreme  and  repeated  acts  of  cruelty, 
the  failure  of  the  answer  to  deny  the  commis- 
•lon  of  repeated  acts  of  croel^  did  not  author- 
ise the  entry  of  judgment  by  default;  but 
It  was  necessary  for  plaintiff  to  prove  his 
case. 

4.  Samb— GaopwDB  —  Cbubltt  —  What  Coh- 

nU'UTBS. 

The  acts  of  a  wife  In  objecting  to  her 
hnsbaod's  building  a  new  bouse,  finding  fault 
with  him  for  losing  a  hitching  poet,  scolding  him 
for  coming  home  late  at  nigfatv  objecting  to  the 
kind  ct  work  he  did  and  the  places  where  he 
worked,  and  Insisting  on  having  her  own  way, 
the  result  of  whicli  conduct  was  to  deprive  the 
liusband  of  some  sleep  and  cause  him  worry^ 
did  not  constitute  extreme  or  repeated  acts 
of  cruelty,  within  the  meaning  of  Bess.  Laws 
1888.  p.  236,  c.  80,  making  such  acta  ground 
of  divorce  and  providing  uat  they  may  con- 
sist as  well  of  the  Infiiction  of  mental  suffer- 
ing as  bodily  harm. 
Bb  Samb— EmccT  OF  Veedict. 

The  verdict  of  a  jui?  in  a  div<ffce  case 
has  as  great  weight  and  is  entitled  to  the 
same  coiwderation  as  a  verdict  in  an  ordinary 
civil  action,  hut  Is  not  entitled  to  any  more 
consideration. 

Appeal  tnm  PnAIo  Coimty  Court;  U  B. 
Qlbeon,  Judge. 

Actton  1^  Clarence  B.  OelBBeman  against 
Minnie  Q^aseman.  From  a  judgment  tor 
plaintiff,  defendant  appeala.  Beveraad. 


Geo.  Salisbury,  for  anwllanL  Stimaon  A 
Smith,  for  appellee. 

OAMPBBLL.  J.  Action  for  divorce  on  the 
ground  of  extreme  and  repeated  acts  of  cru- 
elty by  defendant,  conslstliig  In  the  infiiction 
upon  plalntur  of  mratal  suffering.  Defend- 
ant appeared  and  filed  an  answer,  denying 
that  she  waa  guilty  of  extreme  crueliy.  Upon 
the  trial  before  a  jury  the  Issues  were 
found  for  the  plalntlfF,  upon  which  the  court 
rendered  a  decree  dlasolvlng  the  bonds  of 
matrimony.   Defendant  appeals. 

1.  The  first  objection  argued  Is  that  the 
complaint  Is  fatally  defective.  In  that  there 
are  charged  no  spedfic  acts  of  cruelty,  giving 
time,  place,  and  circumstances.  The  state- 
ment in  the  complaint  la,  generally,  that  the 
defendant  was  guilty  of  extreme  and  repeated 
acts  of  cruelty.  This  la  followed  by  auc- 
tions that  a  short  time  after  marriage  the 
defendant  developed  a  chronic  habit  of  quar- 
reling and  fanlt-findlng  with  the  plaintiff,  and 
continued  the  practice  of  naggli^  him,  eo 
that  finally  they  separated  and  made  division 
of  the  pn^rty;  that  afterwards  th^  lired 
together  again,  bnt  it  wag  not  long  before 
the  defendant  again  oommmced  to  Quarrel 
with  and  nag  the  plaintiff  about  trlTlal 
things,  which  rendered  bis  life  miserable  and 
a  great  burden  to  blm,  deBtei^ed  his  peace 
of  mind,  and  rendered  the  marriage  relation 
impossible  to  be  endured.  There  la  lacking 
in  the  complaint  any  averment  of  qpedflc  acts 
of  cmelty.  No  time  or  place  ia  mentioned, 
and  no  attendant  etrcumatances  are  given. 
Had  defendant  made  a  motioii  to  have  the 
complaint  Ui  this  respect  made  more  certain, 
an  order  giving  the  relief  might,  and  dHrald, 
have  been  entered.  But  abe  did  not  do  so. 
On  the  contrary,  she  filed  an  answer  denying 
the  diarge  of  extreme  cruelty.  objection 
at  the  b^tinnlng  of  the  trial  to  the  introduc- 
tion of  evidence  by  plaintiff,  because  of  such 
Indefinlteness,  came  too  lata  Sylvls  t.  Syl- 
via, 11  Colo.  819,  828,  17  Paa  912;  BosenfeM 
T.  Bosenfeld.  21  Goto.  16.  49  Pae.  48. 

2.  The  judgment  must  be  reversed  because 
of  the  l^ial  insufllciency  of  the  evidence. 
Our  statute  on  divorce  (Sess.  Laws  ISM,  p. 
236,  c  80)  makes  utreme  or  repeated  acts 
of  cruelty  by  one  of  the  married  pair  towards 
the  other  a  ground  of  divorce,  and  such  acts 
of  cruelty  may  consist  as  well  In  the  infiiction 
of  mental  suffering  as  bodily  violence.  The 
answer  denies  extreme  but  not  repeated  acts 
of  cruelty.  Judgment  for  default,  for  failure 
to  make  this  denial,  could  not  be  entered; 
bnt  under  section  6  of  our  divorce  act  trial 
must  be  had  and  proof  of  the  charge  made. 
Tbe  complaint  does  not  allc  nor  does  tbe 
evidence  show  in  any  true  sense,  repeated 
acts  of  cmelty  of  a  character  which  justtfles 
the  decree  in  plaintUTs  favor.  Tbe  only  evi- 
dence to  support  the  complaint  was  tbe  testi- 
mony of  plaintiff  himself.  He  testifies  that 
throug^nt  most  of  their  married  life  defWid- 
ant  bad  tbe  chnmlc  habit  of  finding  fault 
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and  nagging  him  for  nearly  ererythlng  lie 
did.  Wben  asked  to  give  apectflc  Instances, 
tbe  only  ones  be  mentioned  were  that  he 
wisbed  to  bnlld  a  nev  bouse  and  defendant 
objected;  tbat  she  found  fault  wltb  falm  for 
losing  tbe  weight  or  blo'dc  wblch  was  used 
as  a  bitching  poet  for  their  bones  when  they 
were  being  driven  to  a  wagon;  that  she 
scolded  him  for  coming  borne  late  at  night 
and  objected  to  the  kind  of  work  he  did  and 
the  placra  where  be  worked,  and  Insisted  on 
having  her  own  way.  He  says  that  the  effect 
of  this  condact  was  anch  that  he  could  not 
stand  It  any  longer;  that  It  kept  him  nervous 
and  derived  him  of  a  good  many  nights' 
sleep,  and  caused  him  worry  in  the  daytime; 
and  although  be  did  not  say  that  it  impaired 
ills  health,  be  was  of  opinion  that  It  would 
have  that  effect  if  contlnaed  long  enough, 
and  he  thinks  he  "could  not  have  stood  it," 
to  use  his  own  expression.  The  attending 
drcnmstances  of  these  Bpecfflc  Instances  were 
not  detailed,  and.  for  aught  that  appears  to 
the  contrary,  plaintiff  may  have  been  equally 
at  fault  with  the  defendant,  and  she  may 
have  bad  sufficient  provocation  to  ezcnse  her 
condact  At  all  events,  there  being  no  other 
facts  given  except  the  bare  general  state- 
ments  in  the  nature  of  plaintiff's  conclusions, 
already  referred  to,  we  are  of  opinion  that 
the  facts  are  too  trivial  in  character  to  justi- 
fy a  decree  of  divorce.  A  verdict  of  a  jury 
in  a  divorce  case  has  aa  great  weight,  and 
is  entitled  to  tbe  same  consideration,  as  the 
verdict  In  an  ordinary  civil  action.  Gllpln  v. 
Ollpln,  12  Colo.  608,  21  Pac.  612.  But  It 
certainly  is  not  entitled  to  any  more  con* 
slderatlon. 

The  fact  was  developed  at  the  trial  that 
defendant  is  of  mixed  blood.  We  suppose 
plaintiff  was  of  the  Caucasian  race,  altbough 
that  fact  does  not  directly  appear.  Consldei^ 
Ing  tbe  Inadequacy  of  tbe  evidence  to  es- 
tablish the  cruelty  charged,  we  are  persuaded 
tbat  the  racial  qnestlon  Improperly  contri- 
buted to  the  verdict  At  all  events  the  facts 
elicited  at  the  trial  are  l^lly  Insnfflclent 
to  authorize  a  court  to  decree  a  divorce. 

The  judgment  Is  rerersed,  and  tbe  cause 
remanded.  ■ 

Beversed. 

6ABBEBT,  a  J.,  and  STEEIA,  J.,  concur. 


EBIBtiEN  T.  BIOESLBR,  McLBAN  ft  BEN- 
NETT. 

(Sapreme  Conrt  of  Colorado.   Nov.  6,  1905.) 
1.  Attoknit  and  Cxjxnr  —  Ekployment  or 

ATTOBJTET — CoUPENaATION. 

Where  attorneys  were  called  Into  a  case  by 
the  attorney  originally  retained  by  the  client, 
but  afterwards  corresponded  directly  with  the 
client,  and  were  instructed  by  him  to  proceed 
with  the  case,  and  were  asked  to  name  a  fee, 
and  were  told  that  the  attorney  originally  re- 
tained was  DO  longer  in  the  case,  they  were 
entitled  to  a  reasonable  compensation  from  the 
cUeat  for  serricts  performed  by  them,  altbough 


th^  wne  never  expressly  hired  by  the  client, 
and  there  waa  no  express  agreement  for  craa- 
pensation  and  the  client  subsequently  wrote 
them  that  the  attorney  originally  retained  was 
again  In  the  case. 

2.  Samb— ATTTBoarrr  of  ATroanr— Euflot- 

KEHT  OF  ASSISIAITT  COUNSEL. 

The  mere  retainer  of  counsel  does  not  au- 
thorize him  to  employ  assistant  counsel  at  tbe 
expense  of  his  client  in  the  litigation  in  which 
he  is  engaged. 

[Eld.  Note. — Tot  cases  In  point,  see  vol.  S* 
CenL  Dig.  Attorney  and  Client.  |  826.] 

8.  AppKAii — HAaicuas  Ebbds— Subuibsioh  or 

Issues. 

Tbe  action  of  the  court  in  submitting  a 
question  of  law  to  the  jnry,  instead  of  detemiia- 
mg  that  question  itself  and  directing  a  verdict 
in  accordance  with  its  determination,  was  harm* 
leas  to  appellant,  where  the  court,  in  denying  a 
motion  for  a  new  trial,  virtually  held  as  a  ques- 
tion of  law  that  appellees  were  entitled  to  re- 
cover. 

Appeal  from  District  Court,  Arapaboe 
County;  P.  L.  Palmer,  Judge. 

Action  by  Bicksler,  McLean  &  Bennett 
against  George  F.  Emblen.  From  a  Judg- 
ment for  plaintiffs,  d^endant  appeals.  Af- 
flrmad. 

Carlon,  Skelton  &  Morrow,  for  appellant. 
Tboa.  H.  Hood,  tot  appellees. 

CAMPBELL,  J.  Action  to  recover  attor- 
ney's fees.  Judgment  for  plalntUfa.  De- 
fendant appeals. 

The  plaintiffs  are  practicing  lawyers  In  tbe 
city  of  Denver,  and  defendant  is  a  residait 
of  Nebraska.  The  defendant  employed  Am- 
brose, a  Chicago  lawyer,  to  bring  an  action  in 
the  federal  Circuit  Court  of  Colorado  to  quiet 
title  to  his  Colorado  lands.  The  contract 
with  Ambrose  obligated  defendant  to  advance 
all  the  costs  of  12ie  action  and  to  pay  an  attor- 
ney's fee  of  $160,  $50  of  which  was  paid  Am- 
brose when  the  contract  was  made,  and  the 
remainder  was  to  be  paid  when  tbe  action 
was  finally  determined  or  its  subject-matter 
adjusted.  Authority  was  given  to  Ambroae 
to  employ  associate  counsel,  but,  if  employ- 
ed, not  at  defendant's  expense,  but  Ambroee 
must  compensate  him.  Ambrose  correspond- 
ed with  plaintiffs,  and  requested  their  as- 
sistance in  conducting  the  action,  and  tbey 
prepared  and  filed  the  complaint.  Because 
of  Ambrose's  failure  to  send  plaintiffs  tbe 
marshal's  fee  for  serving  process  on  defend- 
ants, practically  nothing  was  done  for  about 
a  year  after  the  complaint  was  filed.  Upon 
inquiry  of  plaintiffs  as  to  the  status  of  tbe 
case,  defendant  learned  of  the  delay  and  its 
cause,  and  entered  Into  a  correspondence 
directly  wltb  them  In  regard  to  it,  and  It 
is  upon  this  correspondence  alone  tbat  de- 
fendant's liability,  the  only  issue  In  the  case, 
is  to  be  determined;  for  It  Is  conceded  that 
plaintiffs  performed  the  s«rvlceB,  and  the 
amount  of  the  fee  claimed  is  reasonable.  The 
plaintiffs  asked  the  court  to  direct  the  jury 
to  return  a  verdict  for  them,  and  defendant 
requested  a  direction  In  bis  favor.  The  court 
refused  both  requests,  and  substantially 
charged  tbe  jury  tbat,  If  tbey  found  tarn  tbe 
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evidence  tbat  plaintiffs  were  employed  by  de- 
fendant to  act  as  attoi-neya  In  the  action, 
they  ahonld  return  a  verdict  In  their  favor 
for  the  agreed  value  of  their  services;  and  In 
this  connection  said  tbat  It  was  not  neces- 
sary for  platntUIe  to  establish  an  express 
contract  of  employmeat,  but  tbat  the  same 
might  be  proved  by  the  acts  and  conduct  of 
defendant,  nnd  from  such  reasonable  Infer- 
ence therefrom  as.  In  the  minds  of  the  jury, 
was  warranted. 

From  the  correspondence,  and  other  un- 
contradicted evidence,  It  appears  that  defend- 
ant first  retained  Ambrose  upon  the  terms  al- 
ready stated.  This  arrangement  as  to  the 
amount  of  fees,  and  Ambrose's  undertaking 
with  req;>ect  to  sharing  tbem,  was  never  com- 
anTmicated  by  eltber  party  to  tbe  plaintUFs 
until  after  tb^  bad  performed  the  services. 
Defendant  knew  that  plalntlfls  first  came  In- 
to the  case  in  pursuance  of  the  authority 
omferred  upon  Ambroee.  But  plalntUfs  did 
not;  at  the  time  tb^  pOTformed  tbe  services, 
lo(ft  to  Ambrose  ftn:  compensation,  and  were 
Justified  Id  believing  tbat  defendant  would 
reward  tbem.  It  Is  true  that  defendant  did 
not  expressly  hire,  or  agree  to  pay,  plaintiffs, 
but  after  having  written  to  tbem,  long  after 
their  ^trance  Into  the  case,  that  he  con- 
sidered Ambrose  out  of  It  and  thereafter 
repeate^y  urged  them  to  look  after  tbe  Uti- 
gatltm,  although  no  specific  fee  was  agreed 
opon,  and  no  e^Qtress  employment  shown,  be 
Bbonld  be  beld  to  pay  a  reasonable  compen 
mtion.  In  tbe  letter  of  defoidant  to  plain* 
tiffs,  in  wtal^  he  states  that  Ambroee  is  out 
of  tbe  case^  defendant  asked  plaintiffs  to 
atate  what  tea  they  would  charge  for  oon- 
duetlmc  it  to  a  conclusion,  to  which  plaintiffs 
responded  tMt  they  would  name  the  amount 
when  defendant  informed  tbem  fully  of  tbe 
terta.  This  the  defendant  never  did,  althoi^Eh 
thereafter,  as  well  u  btfore,  be  told  the 
plolntUb,  "t^  all  nmns  ke^  your  ^e  on  tbe 
case,"  wbldi  they  did  by  conducting  negotla* 
tlons  that  aided  in  obtaining  the  relief  asked 
for.  Sncb  otiier  facts,  if  any,  as  apparentiy 
or  really  conflict  with  tbe  foregoing,  do  not 
militate  against  tiielr  legal  effect  Our  con- 
clusion la  that  tbe  lettws  written  to  plaintiffs 
tf  defendant  constitute  an  Implied  promise 
to  pay  tbe  plaintiffs  for  services  rendwed. 
Tlie  law  undoubtedly  is  that  the  mere  re- 
tainer at  counsel  is  not  authority  Ux  blm  to 
empU^  assistant  counsel  at  the  expense  of 
Us  cUeut  in  the  litigation  In  which  he  Is 
engaged.  Lathrop  t,  Hallett  (Colo.  App.) 
77  Poc.  1005.  This  doctrine  finds  expression, 
also,  in  Northern  Fac.  I^.  Oo.  v.  Clarke. 
106  Fed.  794,  45  G.  G.  A.  635;  8edgwl<&  v. 
Bliss,  28  Neb.  617.  87  N.  W.  488;  HcOrary 
T.  Buddidr.  33  Iowa,  621;  Hogate  t.  Bdwarda, 
65  Ind.  872;  and  Bvans  v.  Mobr,  16S  Bl.  561, 
89  N.  B.  1063.  In  Brlgham  v.  Foster,  7  Al- 
len, ^8,  tbe  mie  Is  recognized,  but  It  was 
tbere  said,  that  though  a  contract  between 
the  client  and  counsel  first  employed  may  re- 
Qulrs  the  attorn^  to  pay  additional  ooonael 


tbat  may  be  engaged  which  binds  the  parties 
to  it  yet  if  such  agreement  Is  withheld  from 
such  additional  counsel,  and  the  latter  per- 
forms professional  services  in  a  case,  at  the 
request  of  the  original  attorney,  without 
any  knowledge  of  such  secret  agreement  and 
the  client  knows  of  tbe  rendition  of  the  serv- 
ices, and  avails  himself  of  tbe  benefit  and 
consults  with  and  adopts  tbe  latter  as  his 
counsel  in  the  case,  a  valid  contract  to  pay 
therefor  may  arise.  Tbe  case  in  band  is  cer- 
tainly stronger  in  plaintiffs*  favor  than  are 
the  ones  referred  to  in  favor  of  associate 
counsel,  because,  after  defendant  had  written 
plaintiffs  that  Ambrose  was  out  of  tbe  case, 
he  requested  them  to  render  these  services, 
which  they  did,  and  consulted  them  as  his 
attorneys,  and  availed  himself,  and  received 
tbe  benefit  of  the  same.  The  mere  fact  that 
afterwards  he  wrote  them  that  "Ambroee 
was  in  again,"  and  the  other  fact  tbat  the 
amount  to  be  paid  plaintiffs  was  not  agreed 
upon,  are  not  important. 

If  tbe  question  as  to  whether  there  was  an 
Implied  contract.  Is  one  of  law,  and  not  of 
fact,  under  the  undisputed  evidence,  and  If 
the  court  should  have  directed  a  verdict  In 
accordance  with  its  determination  of  that 
question.  Instead  of  submitting  it  for  the  Jury 
to  find,  defendant  is  not  harmed  by  either 
action  of  the  trial  court;  for,  In  denying  the 
motion  for  a  new  trial,  it  virtually  held,  as  a 
question  of  law,  that  plaintiffs  were  entitied 
to  recover.  Indeed,  we  are  clearly  of  the 
opinion  that  the  court  ought  to  have  directed 
a  verdict  for  plaintiffs.  The  Judgment  is 
right  and  should  be  afllrmed. 

Affirmed. 

OABBSBT,  0.  J.,  and  STBBI^B,  J.,  concur. 


B08BBBBBT  v.  VALLEY  BUIIiDINO  ft 

LOAN  ASB'N. 
(Supreme  Court  of  Colorado.  Dec.  4,  IDOS.) 

1.  APTOAL— TiMB    FOB  PBAT1»~STATUTB. 

Under  the  direct  provisions  of  Mills*  Ann. 
Code,  i  38S,  the  prayer  for  an  appeal  most  be 
made  within  five  days  after  tbe  judgment  or 
decree  is  rendered. 

2.  Sake  —  Failubk  to  Pxbteot  —  Chahok 

TO  EkBOB. 

Under  the  direct  provteioos  of  MlUs*  Ann. 
Code,  j  3S8a.  the  Supreme  Court  is  required, 
when  It  would  have  jurisdiction  on  error  of  a 
cause  in  which  an  appeal  bos  been  unsuccess- 
fully attempted  to  be  tafan,  to  order  It  wtered 
as  pending  on  writ  of  error. 

8.  COBPOBATIONS  —  FOBXIQn  OOBPOBATIONB 

—Right  to  Tbansaot  Business— SxaTUTES 

—Construction. 

A  single  act  of  business  ts  not  within  1 
Mills'  Ann.  St.  H  499,  000,  1868,  prohibiting 
foreign  corporations  from  engaging  in  business 
in  Colorado  until  they  have  conformed  thereto; 
and  where.  In  an  action  by  a  foreign  building 
and  loan  association  to  foreclose  a  mortgage.  It 
does  not  appear  that  plaintiff  transacted  any 
business  in  the  state,  except  that  involved  in  the 
action,  the  statute  is  no  defense. 

fEJd.  Note. — For  cases  in  point,  nee  vol.  12, 
Cant.  Dig.  Corporations,  H  2020,  2Si7J 
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Appeal  from  District  Conil;  Teller  County; 
WlUiam  P.  Seeds,  Judge. 

Action  b7  the  Valley  Building  &  Loan 
Association  against  J.  M.  Roseberry.  From 
a  decree  In  favor  of  plaintiff,  defendant 
appeals.  Appeal  dismissed,  and  canse  en- 
tered as  on  error.  Dismissed. 

W.  O.  Temple  and  S.  D.  Gmmp,  for  np- 
peUuit  Firker  ft  Soott,  tor  appellee. 

CAMPBBLI^  J.  Action  to  foreclose  a 
mortgsse  executed  by  defendant  to  secure 
his  ^tnnlBSory  note  or  bond  to  plaintiff. 
From  the  decree  of  foreclosure  in  plalntUTs 
fsTor,  defendant  appealed.  The  only  mor 
assigned  la  to  the  ruling  of  the  trial  court 
itrlldng  ou^  on  plaintUTs  motion,  a  portiiHi 
of  the  amended  answer. 

L  The  final  decree  was  altered  on  April 
22,  1901.  at  the  February,  1901,  term  of 
court  No  appeal  was  prayed  for  wltiiln  five 
days  from  the  time  the  decree  was  rendered, 
or  during  the  term  at  whldi  It  was  entered, 
and  the  cause  was  not  continued  over  that 
term.  At  the  next  regular  term  of  court, 
vhtdi  couTaned  on  the  Otb  d^  of  iSaj  fol- 
lowing, and  on  the  29th  day  of  tiiat  month, 
an  aK>eaI  was  prayed  Cor  and  allowed,  and 
by  tha  giving  and  approval  of  the  appeal 
bond  prescribed  m  that  order  appellant  claims 
tiut  fbB  pending  appeal  was  pnfocted.  The 
prayer  and  allowance  came  too  late.  The 
prayer  must  be  made  within  fire  days  after 
the  Judgment  or  decree  li  rendered.  Section 
888,  CiT.  Code.  The  appeal  must  ther^ore 
be  dismissed.  But,  as  we  would  have  juris- 
diction On  error,  the  cause  must  be  «itered 
as  pending  on  writ  of  error,  which  section 
888a.  Mills*  Ann.  Code,  requires  to  be  done, 
and  such  order  is  hereby  mada  We  proceed, 
thai,  to  dispose  of  the  cause  mi  Ita  merits. 

2.  The  order  by  which  portiom  of  the 
amoided  answw  were  stricken  is  so  Indefi- 
nite that  It  is  not  entirely  clear  just  what 
portion  of  the  pleading  was  eliminated,  and 
because  of  this  unoatalnty  the  error  asiMgned 
might  be  disregarded.  But  we  shall  assume 
tiiat  tiu  Intention  was  to  include  all  of  the 
first  defense  of  the  amended  answer,  and,  as 
its  idoitity  is  ascertainable  from  the  record* 
we  proceed  to  diqwse  of  the  assignment  on 
Its  merits. 

8.  The  gist  of  this  defense  Is  lliat  the 
plaintiff  is  a  foreign  corporation,  and  has 
failed  to  comply  with  tbe  requirements  of 
sections  499,  GOO.  and  1868.  1  MUls'  Ann. 
St,  and  by  reason  thereof  cannot  maintain 
this  action,  since  these  sections  of  the  stat- 
utes prohibit  foreign  corporations  from  en- 
gaging In  business  in  this  state  until  th^ 
hare  conformed  thereto.  The  allegation 
witii  respect  to  plalntifTs  carrying  on  busl- 
nees  is  that  it  has  oigaged,  and  Is  still 
engaged,  in  the  business  of  making  loans 
Slid  selling  sto<A  in  the  state  of  Colorado. 
For  aught  that  appears  to  the  contrary  in 
this  defense,  the  only  business  which  plaintiff 
actuallf  transacted  In  this  state  Is  that 


luTolved  in  this  action.  There  Is  no  aver* 
ment  that  It  has  made  any  other  loan  or 
sold  any  other  stock,  and  proof  of  the  alle- 
gation which  made  would  be  that  plaintiff 
loaned  money  to  defendant  and  took  his 
mortgage.  It  has  been  repeatedly  decided 
In  this  jurisdiction  that  a  single  act  of  bnsi- 
nesB  does  not  come  within  the  pnrrlew  of 
these  statutes.  Klndel  t.  Lithographing  Co., 
19  Colo.  810,  86  Pac.  S38.  24  L.  R.  A.  311. 
and  cases  therein  cited.  Indeed,  appellant 
concedes  that  the  point  has  been  ruled  against 
him  repeatedly  by  this  court  and  our  Court 
of  Appeals,  and  his  only  reason  tor  again 
presenting  the  question  Is  because  of  certain 
language  found  In  Miller  t.  Williams,  27 
Colo.  34,  59  Pac.  740.  Not  only  is  there 
nothing  in  the  opinion  In  tiiat  case  to  justify 
appellant's  contention,  but  It  was  there  ex- 
pressly decided  that  a  single  act  of  doing 
business  in  this  state  la  not  wltiiln  tba 
statutes. 

For  the  reasons  givm.  the  appeal  and 
writ  of  errw  are  dismissed. 
Appeal  and  writ  of  error  dismissed. 

OABBERT,  01  J.,  and  STEELB.  OMKnir. 


GILES  et  al.  v.  DE  COW. 
(Supreme  Court  of  Colorado.  Dec.  4,  2900^) 

AFPBAX  —  LlABILITT  ON  BORD  —  BnBOT  OV 

PaiTDENCT  OF  WBTT  OF  EBB<m. 

A  bond  on  appeal  from  the  county  court 
to  the  district  court  cannot  be  mforced  while 
a  writ  of  error  from  the  Supreme  Court  to 
the  county  court  to  review  tbe  same  Judgment 
is  pending,  where  the  writ  Is  made  to  operate 
as  a  supersedeas. 

Appeal  from  Teller  County  Court;  Albert 
S.  Frost  Judge. 

Action  by  Sarah  De  Oow  against  B.  8. 
Qlles  and  others.  From  a  judgment  in  favor 
of  plaintiff,  defendante  appeal.  Reversed. 

BenJ.  W.  Coleman,  for  appellants. 

CAMPBELL,  J.  Action  on  a  statotorr 
bond  given  on  appeal  to  the  district  court 
from  a  Judgment  which  appellee,  De  Cow, 
recovwed  against  appellant  Giles  In  the 
county  court  of  Teller  county.  It  is  not 
clear  that  the  complaint  on  Its  face  showa 
any  breach  of  the  conditions  of  the  bond 
under  the  statute  regulating  appeals  frtn& 
the  count?  to  tbe  dtotrlct  courts.  But  as 
the  trial  court.  In  overruling  the  afdrmative 
detense  of  tbe  answer,  committed  revendbie 
error,  we  shall  not  Inquire  as  to  tbe 
sufficiency  of  the  complaint 

As  allied  In  defendant's  affirmative  de- 
fense, before  this  action  on  the  bond  waa 
brought  the  defendant  obllgtuw  sued  out 
a  writ  of  error  from  the  Supreme  Court  to 
the  county  court  of  Teller  county,  from  the 
original  judgment  of  the  county  court,  which 
had  previously  been  appealed  to  the  district 
court  by  tiie  giving  of  the  bond  here  sued  on, 
and  this  writ  of  error  was  made  to  operate 
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MM  a  BUpenedeas,  and  was  BtiU  pending. 
During  tbe  jfrndeBcj  of  the  writ  of  error  In 
tb»  Supreme  Ooort,  tbe  Judgment  creditor 
was  not  In  a  position  to  enforce  tbe  original 
Judgment  He  could  not  MW  oat  a  writ 
of  execution,  or  maintain  an  action,  thereon. 
S  Cyc  908  et  aeq.;  Hurd  t.  People,  14  Colo. 
207,  23  Pac.  S42.  Since  the  Judgment 
creditor,  tbe  plaintiff  obligee  here,  could 
not  enforce  that  Judgment  against  tbe  prlnd- 
pal  obligor,  this  action  on  the  bond  cannot 
be  enforced  against  him  or  his  sureties  then" 
on.  3  Gyc.  SS&  et  seq.  In  Rockwdl  t. 
District  Court,  17  Oolo.  118,  28  Pac.  454.  81 
Am.  St  Rep.  266,  this  court  says  that  an 
appeal  bond  nnder  our  mactice  has  a  two- 
fold office:  It  serves  to  suspend  tbe  en- 
foreonwt  of  tlw  Jndgmwt  pending  Uie  m>- 
peal,  and  gives  the  appdlee  additional  se> 
curity  for  his  Judgment  in  case  the  same  be 
affirmed  w  the  appeal  dismissed.  Tb»  ap- 
peal bond  Is  in  no  sense  a  subetltate  for  tbe 
Judgment  appealed  from.  While  the  en- 
forcement of  the  Jud^mt  Is  suspended  by 
the  an*«alf  the  bond  is  but  a  contingent 
security,  and  appellee  can  have  no  remedy 
upon  it  during  tbe  period  of  suBpension.  Of 
course,  all  these  observatlmu  are  not  literally 
i^ipUcable  to  the  case  befwe  us,  because 
the  bond  sued  qpon  is  not  the  one  which, 
given  in  the  writ  of  error,  snspoided  the 
enforcement  of  the  Judgment;  but  the  case 
Is  authority  tm  the  proposltlan  that  the 
aN»eal  bond  Is  merely  a  conditional  and 
additional  secnri^  for  Uie  payment  to  the 
appellee  of  bis  Judgment,  and  suspends  Its 
anfwcement  while  the  appeal  is  pending. 

A  ease  quite  sfmilar  to  the  one  at  bar  Is 
Oook  T.  Kinft  7  111.  Aw.  B4Bl  It  wss  there 
held  that  an  appeal  b«id  Is  a  mere  securitr 
tor  tbe  payment  of  the  Judgment;  from  which 
It  logically  fbllows  tbat  whatever  dlsdiargei 
the  Judgment  discharges  also  the  liability 
ot  the  obligors  on  tbe  bwd.  Tbe  facts  of 
that  case  which  make  it,  in  princ4>I^  the 
same  as  the  case  at  bar,  wwe  that  a  Judg^ 
ment  was  ai^ealed  fnHm  tbe  dreuit  court 
to  the  api>ellate  court,  and  afterwards  dis- 
missed, which  dismissal  of  the  appeal  made 
the  obligors  on  the  bond  liable  for  tbe  pay- 
ment of  the  Judgmoit  In  the  suit  upon 
tbat  appeal  bond  one  defense  was  that  after 
the  Judgment  appealed  fnnn  bad  been  dle- 
mlssed,  tbe  same  bad  been  Iwonght  for  re- 
view'to  the  a^P^late  court  by  writ  of  error, 
and  by  reascm  of  ernws  In  the  record,  tbe 
Judgment  was  reversed.  The  court  hdd  that 
since  the  appeal  bond  was  given  to  secure 
tbe  payment  of  tbe  sum  that  might  be  re- 
covered on  appeal,  whatever  can  be  deemed 
a  legal  satisfaction  of  that  Judgment  Is  a 
bar  to  an  action  on  tbe  bond.  Applying 
tbat  principle  to  tbe  facts  of  tbe  case.  It 
was  held  that  although  the  Judgment  wboee 
enforcement  had  been  suspended  by  giving 
tbe  appeal  bond  was  dismissed,  and  tbe  con- 
tingency had  therefore  happened  which  gave 
is*  to  the  llabilt^  of  tbe  obligors,  yet  the 


subsequent  reversal  of  tbe  Judgment  on  a 
writ  of  error  extinguiahed  all  liability  there- 
under, and  the  Judgment  itself  was  ef- 
fectually wiped  out  of  existence;  hence  the 
obligors  were  discharged. 

In  tbe  case  in  band  the  original  Judgment 
was  not  reversed  at  the  time  this  action  was 
tried  below,  but  its  enforcement  was  sus- 
pended by  tbe  order  of  the  Si^reme  Gourt 
making  ttie  writ  of  error  a  supasedeas. 
The  Judgment  was,  as  a  matter  of  fact 
afterwards  reversed  with  instructions  to  the 
county  court  to  dismiss  the  action.  Qiles 
V.  De  Oow,  80  Oolo.  412,  70  Pac.  681.  Tbn 
trial  court  should,  at  least,  have  suspended 
proceedings  until  final  determination  of  tbe 
writ  of  error  in  the  Supreme  Oourt  Had  it 
done  so,  Judgmmt  could  not  have  been  ren- 
dered oa  the  appeal  bond  for  fba  oWgee,  for 
the  reversal  of  tbe  Judgmmt  would  have 
beoi  equivalent  to  a  dedslim  that  legal 
damage  could  not  result  to  blm  bf  any 
tveach  of  its  conditions.  In  Oook  v.  Kinfc 
supra.  It  was  held  that  plalntUf  was  entiUed 
to  recover  at  least  nominal  damages,  became 
the  action  upon  tbe  appeal  bend  was  b^na 
before  the  Judgment  therein  described  was 
reversed;  but  bore  tbe  action  was  not  Insti- 
tuted until  after  the  enfbrcemoit  of  aodi 
Judgment  was  suspended  by  tbe  supersedeas 
allowed  In  the  writ  of  error.  Our  conclusion 
also  finds  mpport  in  PamM  v.  Haneodk,  48 
Gal.  452;  Cass  r.  Adams,  8  Ohio,  228;  Bank 
V.  Rogers,  IS  Ifinn.  407  (Oil.  87Q  97  Am.  Dee. 
174;  Bills  et  aL  V.  Flshsr  et  aL,  10  La.  Ann. 
479. 

The  Judgmoit  In  favor  of  tbe  pUUntlff  must 
be  revwsed,  and  tbe  cause  remanded,  with  In- 
structions to  the  county  court  to  dismiss  the 
action. 

Bevwsed. 

OABBBBTp  Cl  X,  and  8TBDLB,  eoo^ 
coc 


BELL  T.  GONZALES. 

(Snprenw  Court  of  Colorado.  Dee.  4, 1805.) 
Tbespass— lKCU>STniE  or  Land— Statutokt 

Pac  VISION. 

Sees.  Laws  1885,  p,  220,  authorizing  a 
covery  io  an  action  of  trespass  for  Injuries  by 
anlmalB  breaking  througb  a  lawful  fence,  does 
not  prevent  a  recovery  for  a  willful  trespass  hf 
driving  dieep  on  anioclosed  land,  against  the 
owners  consent  and  contrary  to  hu  express 
warning. 

[Ed.  Note. — For  cases  in  point;  see  voL  2^ 
Cent  Dig.  Animals,  H  S30-332.] 

Appeal  from  District  Court,  Las  Animas 
Coun^;  Jesse  G.  Nortbcutt,  Judge. 

Action  by  Lorenzo  D.  Bell  against  Jesus 
Gonzales.  From  a  Judgment  of  dismissal, 
plaintiff  appeals.  Reversed. 

Morgan  de  Smith,  for  appellant 

CAMPBELL,  J.  Action  tor  damages  for 
wanton  treqwss  by  defoidant  upon  unhiclosed 
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landa  of  plaintiff.  Defendant's  demarrer  to 
tbe  complaint,  upon  the  ground  tbat  It  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  was  sustained;  and,  tbe  plaintiff 
electing  to  stand  by  his  complaint,  tbe  court 
dlsmlsBed  the  action.  From  this  Judgment 
of  dlemlBsal  the  plaintiff  appeals. 

There  Is  no  appearance  In  this  court  hy 
the  appellee.  Hence  It  U  only  by  Inference 
and  from  statements  made  by  appellant  In 
his  brief  that  we  are  advised  of  the  nature 
of  defendant's  contention  below.  Apparently 
defendants  position,  in  which  the  trial  court 
coincided,  was  that  the  case  came  within  oor 
statute  relating  to  tbe  indoaare  of  lands  by  a 
lawful  fence;  hence  no  liability  was  Incurred 
because  plaintiff's  lands  were  op^  That 
SDcb  was  his  contention  is  obvious  because, 
if  this  statute  does  not  change  the  ordinary 
law  of  trespass,  the  complaint  undoubtedly 
contains  all  averments  necessary  to  the  crea- 
tion of  a  legal  liability  on  the  part  of  tbe  de- 
fendant It  allies  the  possession  and  right 
of  possession  In  the  plaintiff  of  certain  lands, 
and  that,  while  they  were  in  his  po— caaion, 
the  defendant,  being  tbe  owner  of  a  large 
herd  of  sheep,  against  plaintiff's  consent,  and 
notwithstanding  he  expressly  warned  de- 
faidant  not  to  pasture  his  herd  thereon,  at 
the  same  time  pointing  out  Its  location,  dur- 
ing a  stated  period,  willfully  and  unlaw- 
fully drove  and  herded  ttieee  sheep  on  these 
luda,  to  the  plaintiff's  damage  In  tt  certain 
sum. 

The  Matnte  which  la  nnnsed  to  be  control- 
ling was  passed  by  the  FlfthOeneral  Assembly, 
and  is  found  at  page  220  of  the  Session  Laws 
of  1685.  The  first  section  describes  what  shall 
be  a  lawful  Cence  in  tills  state,  and  tbe  third 
provides  that  whoever  makes  and  maintains 
such  a  lawful  fence  around  his  Inclosure 
may  recover  In  a  salt  for  trespass  from  the 
owner  of  any  animals  which  break  tiiere- 
th rough  or  whatever  damages  are  thereby 
sustained,  and  farther  provides  that  no  person 
■hall  be  allowed  to  recover  damages  for  any 
lajnry  to  crops  or  grass,  or  other  vegetable 
products,  unless  llie  same  at  the  time  of  the 
treqnss  are  inclosed  by  a  legal  and  snf- 
fldent  fence.  The  statute  has  no  bearing 
whatever  upon  the  case  made  by  the  com- 
plaint In  ilorrls  v.  Fraker,  6  CtAo.  426,  ttds 
court  established  tbe  role  in  this  jurisdiction 
ttiat  owners  of  crops  can  recover  for  damages 
done  thereto  by  the  trespasses  of  cattle  only 
when  the  same  are,  at  the  time  of  trespass, 
Inclosed  by  a  good  and  sufficient  fence.  In 
Wlllard  v.  Mathesus.  7  Oolo.  76,  1  Paa  690, 
the  doctrine  of  Morris  v.  Fraker  was  held  In- 
a[q[>licable  wli«re  the  damage  was  done  to 
voga  growing  upon  nninclosed  lands  by  a 


flock  of  sheep  while  they  w«*e  In  charge  of 
a  herder.  In  such  a  case  It  was  held  to  be 
the  duty  of  the  herder  In  charge  to  use  or- 
dinary care  to  prevent  their  trespassing,  and 
for  his  Diligence  In  this  respect  the  owner 
must  req;>ond  for  resulting  damages.  If 
liability  attaches  for  mere  negligence,  a 
fortiori  would  it  for  an  affirmative,  wlllfal 
trespass.  In  Nuckolls  v.  Gaut,  12  Oolo.  861, 
21  Pac.  41,  It  was  Intimated,  though  not  ex- 
pressly decided,  that  where  one  willfully  and 
deliberately  drives  his  cattle  vpon  tbe  prem- 
ises of  another  for  the  purpose  of  pasturing 
on  crops  growing  thereon,  damages  may  be 
awarded.  In  Norton  v.  Young,  0  Ck)lo.  App. 
187,  40  Pac.  156,  the  court  said  that  it  was 
Impossible  to  concede  that  the  existence  of 
a  lawful  fence  is  necessary  to  protect  one's 
property  against  a  willful  trespasso-  who 
breaks  Into  an  Inclosure  and  destroys  prop- 
erty, citing  to  the  proposition  Fugate  t. 
Smith,  4  Colo.  App.  201,  3S  Pac.  288. 

Other  Western  states  have  enacted  similar 
fence  laws,  and  to  construing  them  it  Is 
universally  held,  so  far  as  our  lnvestlgati<m 
has  extended,  that  tbey  do  not  **aathortse 
cattie  owners  deliberately  to  take  possession 
of  such  lands,  and  depasture  fbetr  cattle 
upon  them  [nninclosed  lands  of  anoUier]  wlQi- 
out  making  compensation,  particnlarly  if  tiiis 
were  done  against  the  will  of  the  ownw, 
or  under  such  circumstances  as  to  show  a 
deliberate  intent  to  obtain  the  boi^t  of  sn- 
oth«-*s  pasturage."  Lazarus  v.  Phelps,  1B3 
U.  &  81,  86,  14  Sup.  Gt  477,  88  L.  Ed.  868.  A 
case  quite  in  point  is  Uonroe  v.  Cannon,  24 
Mont.  816.  61  Pac.  868.  81  Am.  St  Bep.  439. 
In  our  Judgment  the  law  as  ctmtained  In  tbe 
foregoing  excerpt  applies  to  the  case  in  baud. 
Without  burdening  ttie  i^iinion  with  the 
dtatimi  of  authorities,  we  refer  to  their 
collatitm  in  12  Am.  &  Eng.  Bnc.  Law  (2d 
Ed.)  1045. 

Tbe  judgment  being  in  conflict  with  the 
law  as  herein  declared,  must  be  reversed 
and  the  cause  remanded.  We  observe,  how- 
ever, that  it  may  be  ttiat  the  value  of  tbe 
grass  destroyed  and  •water  polluted,  for  which 
damages  are  claimed.  Is  not  sufficiently  plead- 
ed, or  It  may  be  the  allegation  concerning  tbe 
same  Is  wholly  inadequate  as  a  buds  for  tbe 
recovery  of  substantial  damages.  But  aa  no 
objectifflu  <m  the  ground  of  nncertalnty  was 
raised,  and  as  the  acts  diarged  against  de- 
fendant in  the  complatot  oitltled  plafntliE. 
at  least  to  nominal  damages,  ttiat  plttding, 
in  the  particular  noted,  la  good  as  against  tbe 
only  ground  of  demurrer  Intoposed. 

Reversed. 

OABBBRT,  O.  J.,  and  STEELE.  J.,  cmcur. 
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(Bttpnau  Court  at  Montana.  Jan.  8»  1906.) 

X.  COITTEUPT— iRTEUrSBENOB    WIXH  JUDIOIU 
PBOCEEDinOB. 

Code  CiT.  Proc.  1  2170,  makca  any  onlav* 
fill  Interferanca  with  the  iiroccae  or  proceedlnsa 
of  a  court  a  oontnnpt.  Section  8468  deflnea 
"profsesB"  aa  a  writ  inued  in  the  coane  of  ju- 
ffidal  proceedlncBi  and  "writ"  ia  defined  as 
a  written  wd«r  or  pncapt,  lamed  In  the  name 
ol  ^  atatoi  of  a  ooort  or  Judicial  olBccr.  Sec- 
tions 840-84S.  in  relation  to  the  reooTcrr  of  poe- 
■owlon  of  personal  property,  providee  that,  when 
a  ddivery  la  claimed,  plaintiff  must  make  an 
afltdavit  atating  certain  facts,  and  that  he  may, 
tor  aa  indoraement  on  th«  affidavit,  require  the 
sheriff  of  the  county  to  take  the  property  from 
defendant,  and  the  officer  is  regnired  to  serve 
on  the  defendant  a  coi^  of  the  affidavit  and 
underuUnf.  BeU,  that  where  defendant  in 
r^levin  refused  to  receive  a  copy  of  papers, 
and  threatened  the  officer  with  violence  u  he 
took  ponewion  of  the  property,  and  while  the 
officer  was  absent  seeUnc  assistance  secreted  the 
property,  he  waa  fuilty  of  a  contempt,  thongb  he 
nad  not  been  served  with  summons  and  though 
the  order  indorsed  br  plaintiff  on  the  affidavit 
waa  not  strictly  within  the  definition  of  "pro- 


[Ed.  Note. — For  cases  In  point,  see  vol.  10, 
Cent.  Dif .  Contempt,  I  46.} 

%  Sams  —  Obdkb  to  Show  Oahib  —  Bom- 
cm  ct. 

Where  one  waa  served  with  an  order  to 
show  caoae  why  ha  should  not  be  punished  for 
contempt,  and  he  appeared,  and  waa  foond 
failty  after  a  full  Investlntlon  of  the  facts, 
and  the  order,  when  served,  was  accompanied 
by  copies  of  the  affidavits  settlns  forth  the  facts 
ofmBtitatlng  the  diarie,  an  objection  that  the 
order  to  dmw  cause  was  not  anfllelaitly  spedflc 
In  dealfBatlBr  tb»  partleular  contempt  waa 
without  merit 

Certiorari  by  the  state,  on  the  relation  of 
BL  H.  Bruce,  to  review  the  action  of  tiie  dis- 
trict court  of  the  Second  Judicial  district  for 
the  county  of  Silver  Bow  in  convicting  re- 
lator ot  a  contempt  In  an  action  asalnst  the 
relator  by  Dennis  O'Connell.  Writ  wt  aalde, 
and  proceedlnfi  diamlsaed. 

J.  T.  Fltxgerald,  tcr  relator.  Sandna  ft 
Sanders,  for  req>ondenta. 

BBANTLT,  C  J.  Certiorari.  The  relator 
waa  adjudged  entity  of  c<mtempt  by  the 
lUstrict  ooort  of  Silver  Bow  conn^,  and  by 
VUb  proceeding  seeks  to  bare  the  Judgment 
of  c<mvlctloD  annulled,  aa  tli*  ground  that  it 
Is  void  beeanae  mode  In  excess  of  Jurisdic- 
tion. 

From  the  record  it  appears:  That  «o  Oc- 
tober 8,  1906,  an  action  was  commenced  tn 
tbe  district  court  of  Sliver  Bow  county 
against  the  relator  by  one  Dennla  O'OiMmeil 
to  recover  the  possession  of  a  hwae  and  bug- 
gy, of  the  value  of  flSO.  That  upon  the  fil- 
ing of  the  complaint  summons  was  Issued 
and  delivered  to  the  aberifC  with  a  topf  ot 
the  complaint  for  service.  Ttiat  at  the  same 
time  the  plaintiff  In  the  action  delivered  to 
the  sberiff  a  ptoper  affidavit  and  undertak- 
ing Ml  claim  and  delivery,  with  an  ovAer, 
Indorsed  upon  tbe  aflldaTlt;  directed  to  tbt 


ihnlff,  fequlring  falm  to  take  tlie  property 
from  ttie  possession  of  the  r^tor.  That  tbe 
■berift  tSwreupoo  directed  Patrick  F.  Meag- 
ber,  one  of  bis  deputies^  to  aerve  tbe  sum- 
moos  and  take  possession  of  the  prt^^ty  aa 
directed  la  tiw  wder.  That  tbe  deputy  i»o- 
ceeded  to  tbe  residence  9t  tbe  relator,  and, 
having  found  blm  tbm  In  tiw  possession  of 
the  iffoperty,  made  known  to  blm  his  mission, 
and  thereiVKHk  offered  to  deliver  to  him 
c(H>les  ot  tbe  summons  and  cmnplalnt,  and 
also  of  tbe  undertaUng  and  affidavll;  with 
the  order  taidOTsed  thereon.  That  tbe  rdat- 
X  refused  to  lecelTe  them,  or  any  of  tbem. 
That  tbe  relator  also  toid  tbe  said  d^uty 
tfaat  the  property  was  bis,  and  that  he  was 
going  to  defend  it  That,  the  deputy  hav- 
ing told  the  relator  Uiat  he  was  going  to 
take  it  from  tbe  bam  wha»  It  waa  locked 
upk  the  r^tor  with  threatening  demeanor 
said:  'Too  get  ttl"  *Toa  lay  your  hands 
on  that  lockH'  That  tttereuixm  the  deputy, 
fearing  violence,  went  for  asststance.  That 
upon  his  return  he  found  that  the  ^K^erty 
had  been  taksn  away,  and  since  that  dme 
n^tbw  tl»  sheriff  ncr  any  of  his  deputies 
has  been  able  to  And  the  property  and  take 
pooseesiMi  of  it  nndw  the  <»dep  in  compll- 
anoe  with  the  stetute. 

On  October  12th.  the  foregoing  facte  bar- 
ing been  made  to  appear  to  the  court  1^  affl- 
davite  filed  by  plaintlfl  In  the  action  and 
the  said  Meagher,  an  cvder  waa  made  re- 
quiring tbe  relator  to  abow  cause  why  be 
sbouid  not  be  ponlAed  for  contmnpt  fOr  bis 
action  In  the  premises.  Upon  a  hearing  the 
r^tor  was  found  guilty,  and  sentoDced  to 
pay  a  fine  of  |176,  and  to  default  of  pay- 
m«it  to  be  cmiflned  to  tbe  county  Jail  until 
payment  be  made  or  until  be  had  served 
one  day  for  every  two  dfdlars  tliereof.  Con- 
tention Is  made  that  the  Judgment  ot  convic- 
tion is  void  (1)  to  tliat  It  does  not  appear  that 
the  relator  unlawfully  interfered  with  the 
process  or  proceedings  of  tbe  court;  and  (2) 
to  that  the  order  issued  to  the  relator  In 
tbe  cwtempt  proceeding  required  him  to 
abow  cause  why  he  should  not  be  punished 
for  unUwtul  toterference  with  the  process 
of  the  court,  whereas  he  was  convicted  of 
an  unlawful  totwferwice  with  the  proceed- 
toga  of  the  court 

1.  Section  2170  of  the  Code  of  Civil  Proce- 
dure provldea:  "The  following  acts  or  omis- 
sions, to  reepect  to  a  court  of  Justice,  or 
proceedings  thereto,  sre  contompto  ot  tbe 
authority  of  the  court:  •••(&)  Any  un- 
lawful totwferaice  with  the  process  or  pro- 
ceedlngs  of  a  court  •  •  Tbla  provi- 
sion d^lnes  aa  a  contempt  not  only  any  un- 
lavrful  toterfermce  with  tbe  process  of  the 
court  but  also  with  Ite  proceedtogs,  whether 
technically  falling  under  tbe  head  of  "pro- 
cess"  or  not  It  Is  said  by  the  relator  that 
any  resistance  of,  or  toterference  him 
with,  the  ataertff  to  hla  tfort  to  obey  the  or- 
der of  the  platotlfl  Indorsed  i^on  the  affi- 
davit was  not  an  toterferance  with  the  pro- 
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cess  of  tbe  camt,  bacane  tiw  orAa  wu  not 
made  the  coiut,  oxa  waa  It  authorized 
it  <ff  lasoed  undw  Ita  authority.  By  see* 
tlon  8463  of  the  Code  of  OMl  Fracednie, 
"j^oceas"  Is  defined  as  a  writ  iBaiied  In  the 
oonne  itf  Judicial  proceediogs;  and  ttie  word 
"writ"  li  defined  as  an  order  or  precept  In 
writing,  iBstied  In  the  name  of  the  states  or  of 
ft  court  or  Judicial  office.  The  ordra  In  ques- 
tion doei  not  fftll  Btflctly  within  the  defini- 
tion of  the  WOTd  "proceet"  as  given  In  this 
■ectlon;  hut.  without  atopi^g  to  discuss  the 
nature  of  the  ozder,  it  la  sufficient  to  saj 
on  this  p<^t  that  it  bi  one  of  the  proceedings 
In  an  action  of  this  character  antfaorlBed  by 
statute,  and  performs  the  office  ot  process, 
whether  It  be  called  technically  "process"  or 
maely  a  "proceeding  In  the  (Ase."  The  ac- 
tion of  the  relatw  In  resisting  the  officer  who 
was  proceeding  In  obedloice  thereto  and  un- 
dertaking to  accomplish  one  of  the  neces- 
sary steps  in  the  case  authorised  by  law 
(Code  ClT.  Proc.  I  848)  was  dearly  an  In^ 
f«ence  with  the  proceedings  of  the  court  in 
the  cause,  and  was  a  ccMitempt 

The  word  "proceeding"  applies  to  any  step 
to  be  taken  In  a  cause  wUch  is  authorised 
by  law  in  order  to  enforce  the  rights  of  Uie 
parties  or  eifectaate  tiie  proper  conduct  at 
it  while  pending  In  court  Ttm  Idea  could 
not  for  a  moment  be  ttAerated  that  ttie  de- 
fendant In  an  action  in  claim  and  delivery 
could,  by  a  suffldent  resistance  to  the  officer, 
avoid  service  of  the  summons  and  otAer,  and 
then  make  such  disposition  of  the  property 
involved  that  it  could  not  be  taken  posses- 
sion of  by  the  officer  and  held  pending  In- 
vestigation of  the  question  of  title,  thus 
defeating  the  purpose  of  the  action.  The 
writ  of  replevin  has  been  dispensed  with  in 
this  state,  and  the  proceedings  provided 
for  under  section  840  et  seq.  of  the  Code 
of  Civil  Procedure,  to  gain  possession  of  the 
property  and  to  hold  It  pending  the  trial 
of  the  cause,  has  been  substituted  in  its 
stead.  So  that,  whether  It  be  called  "pro- 
cess" or  a  "proceeding  In  the  case,"  any 
unlawful  Interference  with  It  by  the  de- 
fendant la  a  contempt  of  the  authority  of 
the  court.  It  is  also  said  by  counsel  for 
relator  that  tiie  record  shows  that  at  the 
time  of  the  occurrence  of  the  acts  charged 
as  a  contempt,  the  defendant  had  not  been 
served  with  summons,  and  tnerefore  the 
court  had  not  acquired  Jurisdiction  over  him 
in  the  action.  It  Is  true  that,  in  a  technical 
sense,  he  had  not  been  served  with  summons; 
for,  though  informed  by  the  deputy  that  the 
latter  had  that  process  in  his  hand,  he  re- 
fused to  receive  the  copy  of  it  or  of  any 
of  tbe  other  papers,  and  at  once  announced 
the  Intention  to  prevent  the  taking  of  the 
property.  Under  these  circumstances  he  can- 
not be  heard  to  say  that  he  did  not  inter- 
fere with  the  proper  conduct  of  the  proceed- 
ings of  the  court  In  the  action.  He  knew  the 
mission  of  the  deputy  sheriff,  and  knew  that 
he  had  the  summons  and  other  papers  au- 


tturlEing  tha  taUof  of  file  proyertj.  Bis 
behavior  was  not  only  a  contonpt  dt  ttw 
authority  of  the  court,  but  ft  flagrant  on& 

2.  The  second  contention  we  think  la  with- 
out merit  The  order  aerved  upon  11m  d«- 
fendant  directed  him  to  ahow  cauae  why  h« 
abould  not  be  puniahed  for  contempt  of  tiie 
authority  of  the  court  No  complaint  is  made 
but  that  the  affidavtta  a1%to  ft  contempt 
Whether  the  order  to  show  cause  should 
have  been  more  specific  In  designating  the 
particular  contempt  Is  a  question  that  we 
need  not  discuss,  because  the  defendant  ap- 
peared in  obedience  to  the  order,  and  was 
found  guilty  after  hearing  and  full  Investi- 
gation of  the  facts  constituting  the  partlcnlar 
contempt  Besides,  the  order,  when  served, 
was  accompanied  by  copies  of  tbe  affidavits 
setting  forth  the  facts  constituting  the 
charge.  Such  being  the  case,  we  are  of  the 
opinion  that  he  has  no  cause  to  complain. 

The  writ  heretofore  issued  is  set  aside  and 
tbe  proceedli^  dismissed. 

Dismissed. 

MILBUBN  and  HOIXOWAT,  JJ..  concur. 


STATE  ex  rel.  ROCKT  MOtTNTAIN  BBLL 
TELSPHONS  CO,  v.  MAYOR,  ETC..  OP 

CITY  OP  RIBD  LODGE  et  aL 
(Supreme  Court  of  Montana.  Dec  18,  1905.) 

MAnDAKDS  —  Municipal  Oitiobbs  —  Dbsio- 
NATiNQ  Streets  fob  TxucRKom  Wxbu. 
Under  Code  OlT.  Proc  1  1961,  authorising 
tbe  Supreme  Obort  to  iasue  a  mandate  to  any 
inferior  tribunal  to  compel  the  performance  of 
an  act  which  the  law  enjoins  as  a  duty  lesolt'- 
ing  from  an  office,  a  telephone  company  cannot 
have  a  mandamus  to  compel  a  dd*  cooncil  to 
designate  the  streets  on  which  uie  comptny 
may  erect  its  poles  and  construct  its  lines,  as  it 
has  a  right  to  use  any  of  tbe  streets  for  that 
purpose,  and  tbe  council  is  only  required  to  des- 
ignate the  places  in  the  streets  where  the  poles 
may  be  placed. 

Appeal  from  District  Court  Carbon  Coun- 
ty; Frank  Henry,  Judge. 

Mandamus  by  the  state,  on  relation  of  the 
Rocky  Mountain  Bell  Telephone  Company, 
against  the  mayor  and  city  council  of  the 
dty  of  Red  Lodge  and  another.  From  a  Judg- 
ment for  the  relator,  defendants  i^tpeaL  Re- 
versed. 

O.  F.  Ooddard  and  Geo.  W.  Plerson,  fOr  ap- 
pellants. H.  G.  &  8.  H.  Uclntlre  and  Slydney 
Fox,  for  respondent 

HOLLOWAT,  J.  This  is  a  iHw:eeding  in 
mandamus  by  the  state,  on  the  relation  of 
the  Rocky  Mountain  Bell  Telephone  Compa- 
ny, against  the  mayor  and  the  dty  conndl  of 
Red  Lodge  and  the  city  of  Red  Lodge.  After 
the  formal  allegations  the  petition  sets  forth 
that  tbe  relator  Is  desirous  of  Installing  a 
local  telephone  exchange  in  Red  Lodge,  and, 
In  order  to  do  so,  it  is  necessary  for  the  cran- 
pan.v  to  erect  Its  poles  and  construd  its  lines 
along  all  the  streets,  alleysi  and  avenues  of 
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the  which  bare  not  already  been  deslg-  r 
nated;  that  it  made  demand  upon  the  re- 
spondents that  they  make  a  desIgnatltMi  of  all 
BQch  Btreeti,  arennes,  and  alleys  In  said  <Aij, 
upon  which  streets,  aTeuues,  and  alleys  the 
company  may  erect  Its  necessary  poles,  flz- 
tnres,  etc. ;  and  that  this  demand  was  refused. 
The  prayer  of  the  petition  Is  that  an  altema' 
tlT«  writ  of  mandate  Issne,  directed  to  the 
respondents,  commanding  them  to  make  a  fur- 
tber  designation  of  all  the  other  streets,  ave- 
nnea,  and  alleys  In  the  dty  of  Red  Lodee  not 
already  designated,  upon  which  streets,  ave- 
anes,  and  alleys  the  company  may  erect  Its 
necessary  poles  and  fixtures  for  the  proper 
construction  and  maintenance  of  Its  tele- 
phone lines  and  local  exchange,  etc.  Upon 
this  TWlfled  petition  an  alternative  .writ  of 
mandate  was  Issued,  together  with  an  order 
to  show  cause.  The  altematlTe  writ  followed 
the  language  of  the  prayer  of  the  petition  as 
set  forth  above.  The  respondents  answered, 
and  attempted  to  show  cause  why  a  peremp- 
tory writ  shonld  not  Issue.  Thereupon  the 
relator  moved  for  Judgment  on  the  pleadings, 
which  was  sustained,  and  a  judgment  fk>r 
relator  entered,  directing  the  peremptory  writ 
of  mandate  to  Issue  In  terms  enbstantlally 
similar  to  the  commanding  portion  of  the  al- 
ternative writ  mentioned  above,  and  for  re- 
lator's costs.  From  this  Jut^ment  the  re- 
qixmdents  in  the  trial  court  appealed.  Cer- 
tain spedflcatlons  of  error  are  made  by  ap* 
pellants  In  their  brief,  but,  under  our  view 
of  the  case,  these  need  not  be  considered. 

Section  1961  of  the  Code  of  Civil  Procedure 
provides  that  the  writ  of  mandate  "may 
be  Issued  by  the  Supreme  Court  or  the  dis- 
trict court,  or  any  judge  of  the  district  court, 
to  any  Inferior  tribunal,  corporation,  board 
or  person,  to  compel  the  performance  of  an 
act  which  the  law  specially  enjoins  as  ■ 
duty  resulting  from  an  office,  trust  or  sta- 
tion." What  ware  the  respondents  In  the 
trial  court  (ai^llants  here)  asked  to  do? 
To  deslgnato  all  streets,  avoiues,  and  alleys 
In  the  dty  of  Bed  Lodge  which  had  not  been 
designated  for  the  company's  long  distance 
system,  upon  which  streets,  avenues,  and 
all^B  the  company  might  erect  Its  poles  and 
construct  Its  lines  for  a  local  exchange.  Is 
this  a  duty  enjoined  upon  a  dty  or  upon  its 
mayor  or  ooondl?  In  State  ex  reL  Bodiy 
Mountain  Bell  TeL  Go.  v.  Mayor,  etc^  of  Bed 
Lodge.  80  Mont  88S,  76  Pac  768,  an  aiqidlca- 
tlfm  was  made  for  a  writ  of  mandate  to  com- 
pel the  dt7  eonndl  of  Bed  Lodge  to  desist 
Bate  when,  tn  the  streets,  avenues,  and  al- 
teyt,  tlw  telephone  company  might  place  ite 
poles*  Unes,  etc.,  for  the  purpose  of  conduct- 
ing a  long  distance  td^)bone  business;  and 
iqton  appeal  this  court  held  that  the  compa- 
ny had  the  absolute  right  to  use  the  streets, 
aTaouea^  and  alleya  fsr  the  purpose  of  con- 
ductinc  anch  buahMSi,  rnhjeet  however,  to 
the  right  of  Ibe  cHy  to  make  reasonable  regu- 
lations as  to  where,  In  the  stnets,  ttie  poata. 


piers,  and  abutmente  should  be  placed,  the 
height  of  the  poles  to  be  used,  etc  If  the 
company  has  the  right  to  conduct  ite  busi- 
ness, and  to  use  all  the  streetfl,  alleys,  and 
avenues,  what  Is  Its  purpose  in  aakii^  ibe 
dty  to  designate  such  streets,  alleys,  and  ave- 
nues? The  term  "desl^ate"  is  defined  as 
follows:  "To  mark  oat  and  make  Imown; 
to  point  out;  to  name;  to  indicate;  to  show;, 
to  distinguish  by  mark  or  de8crlpti(m;  to 
Bpeclty ;  to  call  by  a  distinctive  titie ;  to  Indi- 
cate or  set  apart  for  a  purpose  or  duty." 
WebstOT's  International  Dlcti<mary.  Mow, 
what  would  this  company  have  the  dty  ot 
Red  Lodge  do?  Name  Ite  streets?  Point  out 
their  boundaries?  Or  furnish  an  officer  to 
show  the  Bgente  of  the  company  where  a  par* 
tlcular  street  or  alley  is  located?  Or  would 
it  have  the  dty  give  it  permission  to  do  busi- 
ness? However  convenient  It  might  be  to 
tiave  these  things  done,  the  dty  does  not  owo 
this  company  the  duty  of  doing  any  of  them. 
As  said  In  the  Red  Lodge  Case,  above,  it  la 
the  duty  of  the  city  to  designate  the  places 
In  the  streets,  alleys,  and  avenues  where  the 
poles,  abutments,  etc,  are  to  be  placed. 
But  the  city  was  not  asked  to  do  this,  and 
It  Is  not  sought  to  compel  It  to  do  it  In  this 
proceeding.  If  the  company  asked  for  what 
It  wanted,  it  is  not  entitled  to  the  relief 
sought,  and  does  not  need  It  If  it  meant  to 
ask  that  the  city  be  compelled  to  designate 
places  In  the  streeto  for  Ite  poles,  etc,  as  It 
did  In  the  Bed  Lodge  Case,  above.  It  failed  to 
express  Ite  meanli^;  and,  as  it  did  not  ask 
for  the  relief  to  which  It  might  have  been 
entitied,  the  trial  court  was  not  justified  In 
granting  relief  to  which  It  was  not  entitled. 
Had  the  company  asked  the  dty  to  designate 
places  in  the  streets,  alleys,  and  avenues 
where  Ite  poles,  abutmente,  etc.,  might  be 
placed,  we  must  [8-esume  that  the  d^  would 
have  compiled.  But  the  dty  cannot  be  co- 
erced Into  doing  an  idle  thing,  for,  had  It 
fully  compiled  with  the  demand  pleaded  In 
the  petition,  the  telephcme  company  would 
have  been  no  better  off  than  before. 

While  the  particular  point  upon  which  we 
have  dedded  this  ap[>eal  Is  not  urged  la  ap- 
pellante*  brief,  still  this  court  will  not  give 
sanction  to  a  Judgment  which  It  would  not 
enforce  In  contempt  proceedings — if  such 
should  arise  by  reascm  of  the  failure  of  ap- 
pellante  to  comply  with  the  judgment — and 
will  not  consent  that  the  writ  of  mandate 
may  be  made  use  of  for  a  purpose  for  which 
It  was  not  Intended,  or  wherein  Ite  use  would 
be  vain.  The  facte  set  forth  in  the  petition 
do  not  entitie  the  relator  to  any  relief. 

The  Judgment  Is  reversed,  and  the  canae  r» 
manded  to  the  district  court,  with  directions 
to  dismiss  the  proceedings. 

B«Twaed  and  runanded. 

BBANTLT,  C  U  and  MILBUBN,  J., 
omcnr. 
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ZiA  JARA  GRmAMBRT  *  UTB  BTOOK 

ASS'N  T.  HAN8IIN. 
(BnjinM  Gonrt  of  Colorado.  Doe.  4  1906^) 
1.  WArau  AMD  WAxn  OaumnB -OmPAom 

WATUO  —  APnOPBUTIDH  —  STATUm  — 

GonBTBUonoif. 

S«H.  Lawi  188»,  p.  215,  |  1,  proridlnf  that 
aU  ditches  cODstructeo  for  the  parpow  ox  otU- 
Wnff  tho  wute,  seepage^  or  sprlof  watem  of 
the  state  shall  be  soTemed  by  the  same  lam  lo- 
lating  to  prloritj  of  right  to  water  In  ditchaa  con- 
strocted  for  the  porpose  of  utillsinc  tho  water 
of  mnnini  streams,  it  ralld.  Is  applieable  only 
to  appropriations  of  waste,  seepage,  and  spring 
waters  before  they  reach  a  natnrai  stream, 
whether  by  natural  surface  flow  or  itercolatiwit 
or  by  being  artificially  turned  into  the  same; 
and  the  waters  after  reaching  a  natural  stream 
bacome,  in  ib»  absence  of  an  Intention  bj  the 
owner  to  reclaim  tiiem,  a  part  of  the  waten  of 
tho  stream,  and  Innn  to  the  boneflt  ct  tho  v 
propriaton  of  its  waters. 
&  Appbax<— FiNDiiras  or  RxrcBn— ConoLU- 

■ITBNE8S. 

Where  the  witnsssso  In  a  caose  did  not  tos> 
tfi^  1b  tSw  prssenee  of  the  trial  oonrt,  bnt  bo- 
fore  a  referee,  and  the  trial  court  affirmed  tho 
ftndlngs  of  the  refene,  the  Sapreme  Court  will 
weigh  the  evidence ;  the  findings  of  the  referee 
not  being  binding  on  an  appellate  court  In  tho 
MBH  thor  would  be  if  tho  trial  Jiidfs,  whone 
lodgment  li  rerliwed.  had  heard  the  witnesaea. 

8.  WATua  ASD  WAm  GotTBsaa— Rionx  xo 
Sekpaob  Watb»— Fboov  That  Watib  u 
Sbbpagk  Watbb. 

Where  the  eridenoe  is  cooflieting  on  tlw  is- 
sue whethw  the  water  whldi  a  person  has  ccA- 
lected  is  seepage  water,  or  cornea  frcon  a  defined 
subterranean  channel  or  from  another  source, 
and  there  is  no  estimate  of  the  quantity  of  the 
•e«age  water,  the  person  cannot  claim  the 
wat»  under  Sess.  Laws  1S89,  p.  215,  |  1,  pro- 
viding that  ditches  constructed  for  the  purpose 
ct  utilising  waste,  seepage,  or  spring  waters 
■hall  bo  gonmed  by  the  uwa  r^nlating  righta 
in  water  m  ditchea  conslructed  for  the  porpoae 
9i  ntlUalng  Uw  water  of  mnning  atieami. 
4  SAIO— BTTBDin  OF  Pkoof. 

A  person  claiming  a  right  to  water  as 
•eepage  wat«,  onder  Sees.  Lawa  188^  p.  215* 
I  1,  has  dw  mirden  of  proving  that  tho  water 
elaimed  to  aeepage  water  and  tb»  quantity 
thereof. 

OL  Sau»— SviDsifOB— SumoiKnor. 

Proo(  by  a  person  claiming  a  right  to  water 
as  seepage  water,  tliat  the  bed  of  a  river  above 
Us  land  18  dry  during  most  of  the  summer  sea- 
stm,  that  through  his  lands  there  is  running 
water,  that  the  volume  thereof  is  larger  than  it 
was  before  water  waa  brought  fnmi  another 
stream,  without  showing  how  much  of  the  water 
he  collects  comes  from  the  latter  stream,  and  how 
much  of  that  first  rises  on  his  own  lands,  and 
bow  much  is  brought  up  from  beneath  the  sur- 
face by  driving  of  piles,  and  bow  much  of  the 
surface  channel  is  the  result  of  contributions 
thereto  tmn  other  sources,  does  not  establiah  a 
right  to  the  water  ia  virtue  of  Sees.  Laws  188(K 

9.  215,  I  1,  providinic  that  dltclies  constructed 
(or  the  purpcMO  of  utilising  seepi^e  waten  shall 
be  governed  by  the  laws  regulating  ditches  con- 
structed for  the  purpose  of  using  waters  in  run- 
ning streams. 

Appeal  from  Dlitrlct  Oourt,  Oon^os  Ooon- 
tj;  Charles  <X  Holbrook,  Judge. 

ActlMi  by  the  La  Jam  Greamery  ft  LIt* 
Stod^  Association  against  Peter  Hansen. 
Trom  a  jndgment  tor  defendant;  plaintiff 
appeal!.  Amrmed. 

D.  HL  Newcomb,  Jr.,  for  appellant.  Bog- 
eia,  Staafrofh  4  Gr^g^  for  aj^lea 


OAMPBBLL,  J.  Tl»  parttM  an  appro- 
prlators  of  water  from  the  La  Jara  river, 
a  natonil  atream  In  water  district  N&  21; 
the  appellee  being  the  eenlw  approprlator, 
Qm  beadgate  oC  wboae  ditch  la  lower  down 
the  atteam  than  that  of  appellant  After 
tbese  appnvrlatbna,  and  dacroee  thertfor, 
were  made^  dlren  oUier  poraona  made  ap- 
proprlattMu  ot  water  froaa  another  natural 
stream  In  the  same  mter  district — Condom 
rlT«E^HrUcb  baa  no  otninectlon  whatever 
with  the  La  Jara.  Theae  sabseguent  appro- 
prlatlons  wan  not  made  for  the  purpose 
of  Irrigating  lands  wboee  natural  drainage 
is  into  the  Goiejoa,  bnt  were  dlvwted  and 
carried  in  dltebea  over  an  Intwvwiing  rldce 
and  spread  upon  the  lands  of  tbo  i^n^jiri- 
atwB  which  lie  in  tbe  natural  watershed  of 
the  La  Jara  river,  higher  vp  ttiat  stream 
than  the  lands  whlcb  belong  to  the  partlee 
to  this  proceeding.  The  iqtpellant  claims  that 
Bome  of  the  water  thna  applied  paaaea  hj 
aeq^age  fnm  tba  lands  ttm  Irrigated  and 
first  rises  again  npm  lands  belonging  to, 
or  controlled  bj.  It,  and  some  of  it  first 
rises  on  lands  ot  otbv  partiea,  while  all 
«C  it  nltlmatdy  reaehea  tbe  Im  Jaxa  channeL 
In  Its  atatonent  of  d^m  awdlant  alleges 
that  it  b^an  to  make  nee  of  tbese  seepage 
watras  In  1886  or  1887,  and  It  dalma^ 
virtue  of  the  appropriatl<ai  tben  made— tbe 
rli^t  to  which.  It  Is  said,  Is  recognised  and 
confirmed  by  an  act  of  tbe  General  Assembly 
passed  In  1889— eo  much  of  audi  seepage 
water  as  first  rises  upon  lands  whldh  it  owna 
or  controls.  In  this  proceetog,  brought  tar 
the  porpoee  of  having  Its  right  thereto  ad- 
Judieated,  the  matter  was  referred  to  a  ref- 
eree tax  findings  and  a  report  He  beard 
evidence^  and  Us  oondVilMi  waa  fliat  tbe 
evldoioe  was  so  contradictory  that  he  was 
nnable  to  fhid  fber^hMn  that  ^ip^lant  bad 
made  sndi  a^ropristlon,  and  be  recMnmend- 
ed  a  decree  accordingly.  'Hm  district  court 
affirmed  tbese  flndlngs  and  rejected  the  claim. 

1.  Appellant* a  contentttm  la  that  It  baa  a 
right  re«^l»d  and  confirmed  by  tb»  Gener- 
al Assembly,  to  make  an  aK>ioprlati(m  of 
seepage  wet^r.  Tbe  act  rolled  upon  la  found 
tai  Seas.  Laws  1889,  p.  21S,  and  reads:  "flee. 
1.  That  all  dittoes  now  coua  true  ted  or  here- 
after to  be  oonstmcted  fOr  the  purpose  of 
utlllzbig  tbe  waste,  seepage  or  apttag  watere 
of  the  stat^  shall  be  governed  tbe  same 
laws  relatli^  to  priority  of  right  aa  flioBe 
dltcbee  constructed  for  tbe  purpose  of  util- 
izing tbe  watw  of  nmnliv  streams;  pnyvlded, 
that  the  person  iQ>on  wboee  lands  tbe  seepage 
or  spring  waters  first  arise,  shall  have  tbe 
prior  right  to  sncb  waten  if  capable  of 
being  used  xxpon  bis  lands."  Whether,  and 
to  what  extent;  this  act  la  constltutlcmal, 
we  decline  to  nay,  tor  tbe  case,  aa  made^ 
doee  not  come  within  Its  ^rovislims.  It  will 
be  observed  that  tbe  act  purports  to  make 
applicable  to  approiKriatlons  of  wastes  aeep- 
age, and  spring  waters  of  the  state  the  same 
laws  that  govern  appropriations  of  the  water 
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d  numliig  or  natural  streama.  with  the 
proviso  that  the  peraon  upon  whose  lands 
the  seepage  or  wpring  waters  first  arise  shall 
have  the  prior  right  thereto,  If  the  same 
can  be  used  thereupon.  Whatever  may  be 
the  rights  of  the  owner  of  the  OTerlylog 
lands  to  Intercept  and  use  upon  their  surface 
the  waters  seeping  or  percolating  boieath 
than  and  before  they  reach  a  natural  stream, 
or  the  right  of  a  landowner  to  use  the 
waters  ot  a  spring  that  rises  thereon,  no 
such  question  is  here  InvolTed.  The  appel- 
lant seeks  to  make  an  appropriation  of  what 
It  calls  seepage  water  after  the  same  has 
reached  the  channel,  <»■  bed*  of  a  natural 
stream.  As  we  read  the  record,  the  appellant 
does  not  claim  seepage  water  which  first 
rises  on  its  own  lands,  at  a  point  outside  of 
the  natural  stream  that  flows  through  them, 
bnt  waters  which  first  rise  In  the  bed  of  the 
stream  Itself,  not  before,  but  after,  th^  ae- 
tnally  reach  the  channel  and  form  part  of  the 
Tolume  of  the  stream.  Nor  does  appellant 
claim  that  tills  sewage  forms  part  ctf  any 
water,  the  right  to  the  original  or  first  use 
of  which  belongs  to  appellant  as  an  appro- 
priate r,  and  has  been  once  utilized  and  tamed 
into  the  stream  with  an  intent  on  his  part 
again  to  use  It,  or  that  it  la  the  water  that 
naturally  percolates  through  its  own  soil. 
It  la  water  the  original  right  to  use  which  for 
irrigation  belongs  to,  and  has  been  fully  utll- 
lied  hj,  others  and  afterwards,  by  natural 
law,  percolates  therefrom  and  through  ap- 
pellant's lands  and  reaches,  and  first  rises  in, 
the  bed  of  a  stream  running  through  the  same, 
which  appellant  claims  the  right  to  divert 
from  the  stream  itself  as  against  prior  ap- 
proprlators  therefrom.  We  do  not  nnder- 
Btand  that  tials  statute  was  Intended  to  apply 
to  such  appropriations.  If  valid  at  all,  It  is 
applicable  only  to  appropriations  of  waste, 
seepage,  and  springs  waters,  before  they 
reach  the  channel  or  bed  of  a  natural  stream, 
vbetiMT  by  natural  surface  flow,  by  percola- 
tion, or  by  being  artificially  turned  into  the 
aamsL  After  waste  waters  reach  the  stream, 
mleas  tbean  Is  then  an  intention  by  the  owner 
to  reclaim  tiiem,  they  become  part  of  its  vol- 
ume, and  Inure  to  the  benefit  of  the  appropri- 
ators  of  Its  watoa,  to  be  wjoyed  In  accord- 
ance with  their  numerical  priorities.  That 
fbla  Is  the  law  when  waste  water  Is  turned 
Into  a  natural  stream,  with  no  intmt  of  the 
owner  to  reclaim  it,  has  hem  expressly  de- 
cided. There  Is  no  difference  In  principle 
between  waste  water  thns  added  to  a  satoral 
stream  and  watw  whldi,  by  natural  law,  so 
finds  its  way  Into  such  channel  by  percola- 
tlM,  wartBCB,  or  snbterranean  flow.  Storage 
Oo.  T.  Beaerrolr  Co.,  2S  Oolo.  87-M.  BS  Fac 
886;  Kinney  on  Irrigation.  i|  183,  250;  Clark 
«t  aL  T.  Ashley  et  al.  (Cola)  82  Pac.  688; 
McOMUui  T.  Hnrdle,  8  Goto.  App.  484, 88  Pae. 
280. 

2.  It,  bowerec,  this  were  a  case  within  tiie 
•tatDte,  and  If  It  be  conceded  that  the  statute 
la  ^>pllcabla  and  oonstltatlonal,  appellant  has 


failed  to  sustain  Its  claim  on  that  theory.  As 
already  said,  in  discussing  the  first  proposi- 
tion, the  water  which  It  claims  as  seepage 
water,  as  Is  admitted,  comes  originally  from 
another  stream  in  another  watershed  having 
no  connection  with  the  La  Jara  river,  and  no 
claim  Is  made  thereto  by  those  who  first  di- 
verted it  After  it  is  spread  upon  lands, 
conaUtuUng  a  part  of  the  watershed  of  the 
La  Jara,  all  of  it  to  which  appellant  as- 
serts any  right  comes  naturally  by  seepage 
or  percolation  into  the  channel  of  that  stream 
and  there  Arst  arises.  All  of  the  water  tak- 
en from  the  Conejos  river  is  spread  upon 
lands  belonging  to  various  persons,  and  by 
percolation  readies  therefrom  to  lands  of  ap> 
pellant  and  others,  bnt  It  Is  only  that  portion 
which  first  rises  upon  lands  owned  or  con- 
trolled by  appellant,  after  it  reaches  the  same 
In  the  bed  of  the  river,  that  It  claims  by  vir- 
tue of  the  appropriation  here  asserted.  The 
referee  f&nnd,  and  the  district  court  came  to 
the  same  conclusion,  that  the  evidence  did  not 
snjnwrt  this  contention.  Appellant,  however, 
says  that  the  preponda-ance  Is  In  Its  favor, 
and  iffoperly  Insists  that  It  Is  onr  duty  to 
w^h  and  alft  this  evidence  since  tiie  wit- 
nesses wen  not  presoit  b^ore  the  district 
judg^  and  the  findings  of  the  referee  are  not 
binding  upon  an  appellate  court  in  the  sense 
they  wonid  be  if  the  trial  Judge  whose  Jndg- 
moit  is  reviewed  had  seen  the  wttnessee  and 
heard  them  testi^.  That  duty  we  have  tried 
to  perform,  and  have  carefully  read  the  evi- 
dence, and  we  cannot  say  that  the  district 
court  erred  In  Ita  findings.  In  the  first  place, 
the  evidence  is  conflicting  as  to  wheUier  or 
not  the  watw  which  appellant  has  collected 
in  the  stream  Itself  1^  the  construction  of 
dams  is  seepage  water  proper,  or.  If  so,  how 
much  Is  natural  seepage  and  how  much  Is 
the  Conejos  river  increase,  or  how  much 
comes  from  the  defined  subterranean  channel 
of  the  stream  Itself.  It  is  a  well-known  fact 
tiiat  scone  streams  in  this  state,  after  nmninf 
for  less  or  greater  distances  <m  llie  mrface^ 
sink,  and  by  a  well-defined  subterranean 
channel  fiow  tor  a  nmnhw  of  miles,  and  tba 
come  to  the  surfoce  again.  Platte  Valley  L 
Col  t.  Backers  L  Co..  %  Cola  7T,  68  Pac  884. 

The  method  whldi  ai^ellant  eDq;>loya  to 
collect  and  divert  the  so-called  seepage  wa- 
ter Is  by  driving  two  parallel  rows  of  piling 
In  and  acroas  the  diannel  of  the  river,  the 
banks  of  which  are  five  or  six  feet  high,  and 
filling  In  between  the  two  rows  so  as  to  pre- 
vent the  watra  from  paaalnf  below  tiie  arti,- 
fldal  dam  thus  constructed.  When  the  water 
Is  thus  raised  hl^  enougli,  It  Is  carried 
throu^  dltdies,  dug  for  the  purpoee,  to  the 
lands  to  be  Irrigated.  At  beet;  it  la  largely 
a  matter  of  opinion  from  what  particular 
source  come  the  waters  that  reach  the  channel 
of  a  natnral  stream.  Springs,  aarfaoa  drain- 
age, percolation,  seepage  other  than  that 
naturally  coming  through  adjoining  lands, 
Uie  labterraneons  flow,  may  all  etniti^Bte  to, 
and  form  part  of,  ita  vUble  volnsA  TbB 
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Witnesses  bere  are  not  In  accord  on  this  point 
Some  say  that  tbe  water  claimed  appellant 
is  seepage  water  whose  presence  in  the  valley 
of  the  La  Jara  Is  doe  to  the  dlT^Ion  from 
the  Conejos.  Others  deny  this.  Tbe  burdm 
was  on  appellant,  not  only  to  show  this  fact, 
but  also  the  quantity.  Howcroft  t.  Union, 
etc.,  Irr.  Ca,  26  Utah,  811,  71  Pac.  487.  We 
find  no  estimate  even  of  the  latter.  Appel- 
lant relies  largely  on  the  fact,  to  which  there 
Is  evidence,  that  the  river  bed  of  tbe  La  Jara 
for  many  miles  above  Its  lands  during  most 
of  the  summer  season  ta  dry,  while  through 
Its  lands  there  Is  ninnli^  water.  And  the 
volume  thereof,  at  this  point.  Is  much  larger 
than  It  was  before  the  water  was  brought 
over  from  the  Conejos.  But  how  much  of 
tlie  water  that  It  collects  at  and  by  Its  dams 
In  the  river  bed  comes  from  Conejos  seepage, 
and  how  much  of  that  first  rises  on  its  own 
lands,  how  much  is  brought  up  from  beneath 
tbe  surface  by  driving  of  the  piles,  or  how 
much  of  the  surface  chancel  is  the  result  of 
contributions  thereto  from  other  sources.  Is 
not  shown.  We  appreciate  the  difficulty  of 
making  clear  and  satisfactory  proof  in  such 
cases,  and  have  carefully  searched  the  record 
to  see  If  reliable  and  definite  data  are  there 
found  on  which  some  award  to  appellant  can 
be  based.   But  we  are  unable  to  find  such. 

It  Is  needless  to  say  that  8<Hne  of  tbe  ques- 
tions argued  by  counsel  are  of  vast  Impor- 
tance Id  this  state,  but  we  do  not  believe  that 
tbe  case,  as  made  by  tbe  evidence,  calls  for 
an  adjudication  of  tbe  relative  rights  of  ap- 
proprlators  of  the  waters  of  a  natural  stream 
and  of  owners  of  adjacent  lands  who  seefc 
to  Intercept  on  their  own  lands,  and  before 
the  same  reach  the  stream,  waters  that  other- 
wise would  come  Into  tbe  chamtfl  by  pravola- 
tlon  or  seepage. 

For  the  reaaoM  glTeD  tba  judgment  aboiUd 
be  affirmed. 

Affirmed. 

OABBBBT,  a      and  STBBLB.  7.  concur. 


ORBBNWOOD  at  aL  v.  FBOPLB. 
(Soprame  Court  of  Ooloradft  De&  4, 190S.) 

BUBOIABT— ImPOEMATION— VaMAWOE. 

Evidence  that  defendants  broke  into  a  bank 
building  by  way  of  offices  and  apartments  occu- 
pied by  tenants  of  the  bank,  and  not  by  the 
bank  Itself,  which  they  did  not  enter,  con- 
stitutes a  fatal  variance  from  an  InforniHtion 
clwrgiDg  a  burglarious  entry  "Into  the  baakinc 
hoase  then  and  there  owned  and  oocopied  by 
the  bonk  in  questlML 

[Ed.  Note.^For  casee  In  pi^t,  see  vol.  8; 
Cent  Dig.  Burglary,  H  71,  74.T 

Error  to  District  Oourt;  Dtltt  County; 
Theron  Stevens,  Judge. 

James  Greenwood  and  others  were  convict- 
ed of  bui^ary.  and  bring  error.  Reversed. 

W.  H.  Burnett  R-  H.  Logan,  Bell  &  Catlln, 
and  Goudy  &  Twltchell,  for  plaintiffs  In  er- 
nt.  N.  C.  MUler,  Atty.  Gen.,  and  W.  B. 
Rajnaey,  Aast  Atty.  Ool,  for  tbe  People 


BAILBT,  T.  The  Information  In  IUb  action 
diarges  fbat  tbe  defendants  "did  fekmlouily, 
willfully,  maliciously,  and  forcibly  break  and 
enter  Into  the  banking  house  tiien  and  tbwa 
owned  and  occupied  by  the  First  National 
Bank  of  Delta,  a  corporation,  etc.**  The  evi- 
dence shows  that  the  building  entered  was 
known  as  the  Flrat  National  Bank  building, 
owned  and  controlled  the  bank.  Upon 
tbe  first  fioor  there  were  two  rooms  occupied 
by  Porter  Plumb's  law  offices.  There  was 
a  closet  in  the  rear  of  Hr.  Plumb's  office, 
which  could  be  reached  only  by  passing 
through  his  rooms.  The  remaining  part  of 
tbe  building  on  tbe  first  floor  was  used  and 
occupied  by  tbe  First  National  Bank  for 
banking  purposes.  In  tbe  second  story  of  tbe 
buildli^  were  rooms  and  offlcea  occupied  1^ 
tenants  of  the  bank. 

It  Is  undispoted  that  the  alleged  burglary 
consisted  In  breaking  into,  and  entering  Mr. 
Plumb's  office,  from  there  passing  Into  the 
closet  then  through  a  hole  In  the  closet  floor 
to  the  space  beneath  the  floor,  and  the  remov- 
ing of  some  brick  and  mortar  from  tbe  parti- 
tion wail.  The  part  of  the  building  used  for 
banking  purposes  was  not  entered.  Where  a 
building  is  divided  Into  apartments,  and  one 
of  the  apartments  is  occupied  by  a  bank,  and 
others  by  tenants,  for  offices  and  other  pur- 
poses, the  entire  building  cannot  be  defined  as 
a  banking  house.  Tbe  breaking  Into  and 
entering  with  felonious  Intent  of  any  portion 
of  a  building  not  occupied  by  the  bank  tor 
banking  purposes,  cannot  be  aald  to  b*  the 
breaidng  Into  anfl  entering  of  a  banUng 
Houses 

Tbe  auctions  of  the  Information  not  hav- 
ing been  prov^  the  trial  court  should  hare 
directed  the  Jury  to  render  a  verdict  of  not 
guilty.  The  cause  will  therefore  be  reversed. 

Beveraed. 

GABBBBT,  a  J.,  and  OODOABD^  ooa- 
cur. 


OABDINBB  v.  OABDINBB. 
(Supreme  Omut  of  Colwado.  Dee.  4,  IMNL) 

APPEAUROV— APFCAL  BT  NONBIBIDanT  Db- 

FENnANi^uBisDionon  or  Monon. 

Where  a  nonresident  defendant  in  a  dlvoroe 
salt  appealed  from  a  decree  for  temporary  ali- 
mony, the  Supreme  Coart  acquired  Jurisdic- 
tion over  him  with  respect  to  all  matters  prop- 
erly determinable  on  the  appeal,  and  nibeeiiuent 
service  on  his  counsel  of  a  motion  to  require 
the  payment  of  a  reasonable  sum  for  the  sup- 
port (hF  plaintiff  and  her  cUld  and  for  at* 
torney's  fees,  gave  tlie  Sapteme  Omut  authority 
to  consider  sndb  motion. 

^peal  from  District  Court  <^t7  and 
County  of  Denver;  F.  T.  Johnson,  Judga 

Action  by  Leila  H.  Gardiner  against  Jamea 
W.  Gardiner.  From  an  order  granting  a 
motion  requiring  defendant  to  make  certain 
payments  for  plaintiff's  sui^rt  and  for  at- 
tom^a  feeo,  defendant  appeals.  AiBrmsd. 
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7.  O.  Hdm  and  John  R.  Dixon,  for  aiq;>el- 
lant  J.  Warner  UUls  and  laaac  Dunn,  for 
appellee 

FEB  GUBIAM.  Appellee  commenced  auit 
for  a  diTwco  asalnst  appelant  From  a 
Jndsmnt  for  temporary  alimony  the  defend- 
ant appealed.  Counsel  for  appellee  now 
more  that  appellant  be  required  to  pay  a 
reasonable  sum  each  month  for  the  support 
of  faOTself  and  child  pendente  lite,  and  also 
a  reasonable  sum  as  attomcEr's  fees.  Notice 
of  snch  motion  was  served  upon  oonnsel 
for  appellant  Appellant,  specially  appearing, 
t>y  way  of  cross-motion  moves  to  qnash  such 
service,  for  the  reason  that  the  service  of 
notice  upon  his  counsel  does  not  give  this 
court  Jurisdiction  of  the  appellant,  who  Is 
a  nonresident  of  the  state.  In  support  of 
this  motion.  It  Is  urged  that  the  motion  of 
appellee  contemplates  a  money  judgment,  and 
that  no  such  jndgment  can  be  entered  In  the 
Absence  of  personal  service  on  the  appellant 

We  do  not  think  there  is  any  merit  in 
this  contention.  The  appellant  has  submit- 
ted his  cause  to  this  court  The  court  there- 
fore, has  Jurisdiction  over  him  with  respect 
io  all  matters  which  can  properly  be  deter- 
mined in  his  appeal.  Service  of  the  notice  of 
motion,  by  appellee  upon  his  connsel,  is  snffl- 
dent  to  invest  the  court  with  authority  to 
consider  such  motion,  and  render  such  order 
thereon  as  may  seem  proper  and  Just 

The  cross-motion  of  appellant  Is  denied, 
and  he  la  nded  to  further  plead  to  the 
motion  of  appellee  within  15  days. 

Croes-motloo  denied. 


TANQtJABT  T.  HOWARD. 

<SnpT«na  Court  of  Colorado.  Dec  4,  190S.) 

1.  Afpkal  and  Ebbob— Joint  AppEixAnTfr- 
PBoaxcuTioif  BT  Au^Neobssitt. 

MIIIb'  Ann  Code,  i  400,  providins  that,  In 
all  cases  where  a  Jadgment  or  decree  is  ren- 
dered against  two  or  more  petBoas  either  one 
may  In  the  name  of  all  appeal  or  bring  writ  of 
error,  beinz  In  sabBtance  the  same  as  Sess.  Laws 
p.  22T,  I  80,  doM  not  affect  the  rule  that 
.a  Joint  appeal  most  be  prosecoted  by  ail,  and 
where  one  only  of  Joint  appellants  signs  the 
appeal  bond  and  signs  for  himself  alone,  prose- 
cuting the  appeal  in  his  own  behalf,  it  will  be 
dismissed. 

■%  Sahb— Wbit  or  Bbbob. 

■  Under  BUltf  Ann.  Code,  I  S88a,  providing 
tliat  whenever  the  Supreme  Court  or  Court  of 
Appeals  shall  dismiss  an  appeal  for  lack  of 
Jurisdiction  to  entertain  the  same,  and  it  ap- 
pears that  the  court  would  have  had  Jurisdiction 
had  tiw  action  come  np  on  writ  of  errw.  It 
-shall  be  entered  as  penung  on  writ  of  error,  a 
yOat  appeal  prosecuted  fay  one  anwllant  only 
.«aniiot  M  sntered  as  penAng  on  writ  of  error 


as  the  same  objection  to  the  prosecution  of  a 
Joint  appeal  by  less  than  ail  applies  to  a  writ 
of  error. 

Appeal  from  District  Court  Arapahoe 
County;  Booth  M.  Maloue,  Judge. 

Action  by  Henry  Howard  against  N.  Q. 
Tanquary  and  another.  Jndgm«it  for  plain- 
tiff, and  defendant  Tanquary  appeals.  Ap- 
peal dismissed. 

Ward  ft  Ward  and  Charles  Boach,  for 
pellant  Allen  &  Webster,  for  appellee. 

CAMPBEU^  J.  The  Judgment  was  for 
the  appellee  and  against  the  appellant  Tan- 
quary and  F.  a  Oarrlnger  Jointly.  To  this 
Judgment  they  excepted  and  Jointly  prayed 
an  appeal,  which  was  allowed  upon  condi- 
tion that  they  file  a  prescribed  appeal  bond. 
Carringer,  the  other  Judgment  debtor,  did 
not  by  himself  or  any  other  person,  sign  the 
appeal  bond.  It  was  executed  by  Tanquary 
and  for  himself  only.  Tanquary  did  not  pray 
for  nor  was  a  separate  appeal  granted  to 
htm.  He  prosecutes  this  appeal  In  his  own 
behalf,  and  In  his  own  name,  without  n^ng 
the  name  of  the  other  Judgment  debtor. 

Section  400  of  our  Olvll  Code  (Hills'  Ann. 
Code)  provides  that  in  all  caaea  where  a  Jndg- 
mwt  or  decree  shall  be  roidered  against  two 
or  more  persons  either  one  may  remove  the 
suit  to  the  Supreme  Court  appeal  or  writ 
of  error,  and  for  that  purpose  may  use  the 
name  of  all  of  said  persons.  If  necessary. 
This  section,  in  substance,  Is  the  same  as  sec- 
tion 30.  p.  227.  Sess.  Laws  1879,  which  was 
construed  in  Diamond  Tunnel  G.  &  S.  Bd.  Co. 
et  al.  V.  Faulkner.  14  Cola  488,  24  Pac.  548, 
wherein,  referring  with  approval  to  Its  pre- 
vious decisions,  this  court  held  that  the  per- 
mission given  by  this  section  did  not  affect 
the  mle  that  a  Joint  appeal  by  all  the  defend- 
ants must  be  prosecuted  by  all.  Andre  t. 
Jones.  1  Colo.  489;  Fuller  r.  S.  R.  Placor  Co., 
6  Colo.  123.  Our  Court  of  Appeals  has  an- 
nounced the  same  doctrine  in  Creswell  v. 
^rr.  9  Colo.  App.  185,  48  Paa  155,  and,  by 
necessary  Implication,  In  Campbell  v.  Se- 
curities Co.,  12  Colo.  App.  544,  56  Pac.  88. 
This  seems  to  be  the  genial  rule  In  the 
absence  of  a  statute  to  the  contrary.  Ameri- 
can Digest  (Century  Ed.)  vol.  2,  i  ISU;  Mc- 
Intyre  v.  Sholty  et  al.,  139  lU.  171,  29  N.  E. 
48.  ThlB  cause  cannot  be  entered  as  pend- 
ing on  writ  of  error  under  section  888a,  Mills' 
Ann.  Code,  because  the  same  objection  to  the 
prosecution  of  a  Joint  appeal  by  me  of  two 
or  more  Judgment  debtors  without  Joining 
the  others  applies  to  a  writ  of  error. 

The  appeal,  therefore,  most  be  dlamlsaed, 
and  the  cause  remanded. 

Appeal  dismissed. 

QABBEBTt  0.      and  STBELB.  J.,  ooncor. 
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<Supreiiie  CoQrt  of  Utah.   Oct  U,  190S.) 

1.  Mum  AifD  MnntEiXv— Bkbti  ow  Loo&nas 
— Pbsbuuptiodtb. 

Tbf  locator  of  a  lode  claim  fa  preaomed  to 
own  all  the  ore  within  planea  drawn  Tertically 

dowDwsrd  to  the  deep  through  the  boundary  lines 
of  anch  claim,  as  well  aa  the  anrface  and  erery- 
tbing  appnrtenant  to  the  claim,  which  preaump- 
tlon  continnea  nntU  aome  other  locator  eatao* 
liahei  tiiat  aoeh  depoadta  belong  to  another  lode 
havins  its  apex  in  nie  ground,  lo  that  he  ie  en- 
titled to  axtTatateral  rights  reserved  by  Rev. 
St  U.  S.  i  2822  [U.  S.  Comp.  St  1901,  p.  1426]. 

[Bd.  Note. — For  cases  in  point  see  to).  84, 
Cent  Dig.  Mines  and  MinenOs.  H  7&-77.] 

2.  Savb— Mnmro  Ouw— Fnmnros— •Am— 

BXTBUATKBU  RiOHTB. 

Where  a  person  owns  a  mining  claim  hav- 
ing an  apex  of  a  v^n  within  Ita  limits  extoiding 
through  the  claim  lengthwisa,  he  has,  br  vlrtne 
of  the  extralateral  rlghti  reaemd  nnder  ti»  atot- 
ute,  a  right  to  fallow  the  vein,  betwaen  Tartkle 
planes  drawn  downward  through  the  end  lines 
of  the  location,  frton  the  apex,  on  the  dip,  to 
the  deep,  althoivh  such  vein  may  ao  far  depart 
from  a  perpendicular,  In  its  oovrae  downwmrd, 
aa  to  exteiu  outside  of  the  vertical  aide  Unea 
of  the  surface  of  the  location  Into  ground  be- 
longing to  the  adjoining  owner. 

[i:d.  Note. — For  cases  in  point  see  vol.  84, 
Cent  Dig.  Mines  and  Minerala,  H  75-77.] 

8.  Sakb  —  VxiK  —  Apex  aitd  Sram  —  On 
BttttM  Bpbdct  or  Pboov. 

Where  defendant  who  was  the  owner  of  a 
lode  claim,  claimed  ore  underlying  plalnttfTa 
adjoining  dalm  by  virtue  of  extralateral  rights, 
defendant  was  bound  to  show,  not  only  that  the 
apex  and  atrika  of  the  nln  were  within  the 
boundaries  «i  defendant^  elafan,  but  tttBt 
between  planes  drawn  vertically  downward 
through  the  end  Une  of  plalntifrs  claim  and 
a  eertoin  parallel  line  the  vein  from  Its  apex 
on  its  dip  was  continuous,  that  the  continuity 
extfflided  to  and  through  plaintllTa  ground,  and 
that  the  ore  bodies  claimed  formed  a  iiart  of 
such  vein. 

C  Saio— PAmiT— Mnrnrs  Cunc— Fbesumf- 
Tzons. 

A  patent  to  a  mining  claim  raises  the  con- 
clusive presumption  that  there  is  an  apex  of  a 
vein  within  the  patented  ground,  but  there  is  no 
presunvtlon  that  such  vein  embraces  ore  with- 
out the  side  lines  of  the  dalm,  or  tbMt  tba  vdn 
pzeanmed  la  the  one  in  dispute. 
Bu  Amui— KbinNo  Stmv-QtnsTioii  or  Apex 
— ^EvzDBiTci] — OoHruonira  OPiNxoirs  OF  Wrr- 

HSBSES — PHTSIOAL  FAOTS — FlNDINQfi — COH- 

OLUSI  VxnESB. 

Where,  in  the  trial  of  a  mining  suit  Involv- 
ing the  question  of  apex  and  location  of  a  vein, 
there  is  a  substantial  conflict  In  the  evidence 
with  reference  to  the  properties  In  dlq^ute,  as  to 
what  physical  facta  exist,  as  well  as  in  the  opin- 
ions 01  witnesses  drawn  from  the  facts,  the  find- 
ings relating  to  the  questions  of  apex,  dip,  and 
continuity  of  the  vein,  and  ownership  of  the  dis- 
puted bodies,  will  not  be  distorbed  by  the  ap- 
pellate eonrt  unless  they  are  so  manifestly  er- 
roneoua  as  to  demonstnta  aome  oversight  or 
mistake  which  affecta  the  substantial  ri^ts  of 
the  appellant. 

[Ed.  Note. — For  cases  In  point  see  vol.  8, 
^^^^^I^.^  Appeal  and  Error,  H  8885-8937, 

6.  MlITU    AMD    MlRBBALB  —  SEDUIinTABT 

Rook  —  Vein  —  Obubiied  Uatebial  —  Mm- 

EHAIiIZATION. 

The  mere  fact  that  sedimentary  rock  is 
broken,  cmsfaMl,  isamid,  stained,  and  fiasored 


does  nelthw  conatttnto  andt  material  a  vein  nor 
an  apex  of  a  vdn,  where  no  hanging  wall  nor 
foot  wall  appears,  where  the  mineralization  of 
snch  crushed  mattfial  la  not  appreiiiably  greater 
than  that  raiatlng  goierally  throughont  the 
sedimentary  area,  and  where  Out  same  Und  at 
crushed  and  brecdated  material  exists  elsewhere 
and  generally  within  that  area. 

[Ed.  Note.— For  casei  in  point  see  voL  84, 
Cent  Dig.  Mines  snd  Minerals,  |  22.] 

T.  AmAL — Equitt  Snrrs — InsTanonoirs. 

The  verdict  of  a  jury  In  an  equity  suit  on 
controverted  questions  of  fact  submitted  to  It 
Mnm  merely  advisory,  error  cannot  be  indi- 
cated on  instructlona  pvw  or  rtfosed. 
&  Mikes  Aim  Mnraaau — Vein  ob  Lodb — 

DETINITIOn. 

Yelna  or  lodes  are  lines  or  aggr^tioiis 
metal  Imbedded  In  quarto  or  otlw  In 
place,  oonristing  of  a  strip  of  mineral-bearing 
rode  within  defined  boundaries  in  the  general 
mass  of  the  mountain,  which  must  be  continu- 
ous and  without  interruption,  boonded  by  conn- 
try  rock  mineralised  to  no  greater  extent  than 
the  general  condition  of  the  vicinity. 

[Ed.  Note. — For  cases  In  point  see  voL  M, 
Cent  Dig.  Mines  snd  MInersJs,  {  22.] 

0.  Saub — VEcr — ConTERTB — ^MnrsBAi.  Vaxok. 

Rock  or  matter  of  any  kind,  in  order  ta 
oonstltuto  a  vein  or  loda  within  the  meaning  of 
the  atotute.  must  be  metalUfexon  and  contain 
such  mineral  value  as  will  diattngulsh  It  from 
the  country  rock,  especially  where  90  wali-de- 
fined  walls  appear. 

[Ed.  Note. — For  cases  In  point  see  voL 
Cent  Dig.  Mines  and  Minerals.  |  22.] 

la  SAXB-^DaauiTXAL  Buofxiraa— BrmnoB. 

Under  the  acta  of  Congress  the  essential 
elementa  of  a  vein  are  mineral  or  mineral-bear- 
ing rock  and  boundaries,  and.  In  case  of  contro- 
versy, where  one  oiE  these  elementa  la  well  eatnb- 
liabed,  very  alight  evidence  maj  be  aoo^pCed  u 
to  the  existence  of  tha  other. 

[Ed.  Note.— For  cases  In  point,  sea  voL  M. 
Gent  Dig.  Mines  and  Ulneralsri  22.] 

11.  SaMK— EXTRALATBBAI.  BlOBTS. 

In  order  to  entitle  the  owner  of  a  mlnlnc 
claim  to  extralateral  rights,  it  ia  not  saffici«Bt 
that  vdn  ha  sedcs  to  follow  outside  tbo 
boundaries  of  his  claim  conaiste  of  rock  snffl- 
cleotly  mineralised  so  that  a  miner  can  follow 
it  with  a  reasonable  expectation  of  finding  ore ; 
bnt  It  Is  neoessaiy  that  there  should  be  a  ledge 
or  body  of  mineral  or  mineral4>earlng  rack  of 
such  valne  aa  will  dlatinguish  it  from  the  conn- 
try  rock  or  from  the  general  mass  of  the  moun- 
tain. 

12.  Samb — Miking  Cukin — Location — Dib- 

OOVEET— RBSSBTXD  RiaOTS—FBDEaAZ.  8tat- 

UTBS. 

What  may  constitute  a  anfflclent  discovery 
to  warrant  a  location  of  a  mining  claim  may  be 
wholly  inadequate  to  justi^  the  locator  In 
claiming  or  exerdsing  rlghta  resMved  by  the 

Btatote. 

IS.  Samb— Discovert— iNVABiow—PoBSBMaoK 
— ^Ai>joiNiNa  OwNEB — Frebitiiption. 

What  constitutes  a  discovery  that  will  vali- 
date a  location  is  a  vwy  diSerent  thing  fRnn 
what  constitutes  an  apex  to  which  attochea  the 
statutoiT  right  to  Invade  the  possession  vi  and 
appropriate  the  property  which  la  preanmed  to 
belong  to  the  adjoining  owner. 
14.  Same  — Peobpectob  — Locationb  — Polict 
OF  Law — CoKFLiCTiNO  Lode  Cuiuahts — 
.Rmju  OP  CoNSTBUcnoN. 

It  is  the  object  and  policy  of  the  law  to 
encourage  the  prospector  and  miner  in  their  ef- 
forta  to  discover  mineral,  and  therefore,  as  be- 
tween conflicting  lode  claimants,  the  law  Is 
liberally  construed  in  favor  of  the  amlor  lo- 
cation ;  but  where  one  claims  what  pHma  facie, 
belwigB  to  another,  becaoso  of  the  apw  In  tha 
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etainumt'i  locfttion,  a  mora  rigid  rule  o(  oon- 
atrnctkMi  against  tha  claimant  preraik. 

16.  Sau— FuKDB  Tkni— FEEunv— Taujbi 
ov^-SraouL  RnsBEiroi— DimioT— LooA* 

What  Taloei  the  filling  or  matarial  of  a 
flMon  ahonld  oontaln  t»  eonstltate  It  a  vain. 
wltUtt  the  meaning  of  tha  act  (tf  Oongreaa, 
most  neceasarlly  d^>end  apon  the  character- 
iaUea  of  the  dfitrlct  or  country  in  which  the 
vdn  or  lode,  in  any  partlcalar  Initance  claimed 
to  ezlat,  ti  located,  and  npon  the  character,  a« 
to  boondarlee,  of  the  vein  itaeU.  Yaluea,  there- 
fore, of  the  filling  of  the  rein  mtwt  be  conelder- 
ed  with  special  refermce  to  tha  district  where 
the  vein  or  lode  ta  found. 

16i  BaIO— TlOT— DDTHIIIOir. 

The  definition  of  a  vdn  moat  be  considered 
with  reference  to  the  fomiatlonfl  and  cbaracter- 
Istico  of  the  partlcalar  district  in  which  the 
vein  Is  located. 

17.  Bami  —  Vnif  —  BouiniAsiu  —  Fninra  — 
Vai.ux»— Dimaxmu'noN— OouMm  Book. 

Where  the  boondaries  of  what  is  claimed 
to  be  a  vein  are  not  well,  or  not  at  all,  defined, 
ddier  at  tha  snrfiace  or  at  depth,  tlw  valna 
of  the  naterlal  moat  be  ao  In  vaam  d  tha 
eoont^  rock  as  to  dlferentlata  it  from  sneh 
rock;  else  the  material  cabnot  be  held  to  eon- 
sdtate  a  vein. 

[E!d.  Note. — ^For  cases  in  point,  see  vol.  84, 
CenL  Dig.  Mines  and  Mlnerala,  |  22.] 

1ft.  San— MnriBAiJza.'mnT. 

In  the  abaenoe  of  defined  walls  and  of  min- 

aralizati<m  appreciably  greater  than  that  con- 
tained tn  the  general  mass  of  the  mountain, 
broken,  stained,  and  fiasured  material,  or  crush- 
ed and  toeodated  natt«r,  diaracterlade  of  tiw 
distrlet,  cannot  be  held  to  conatitnta  a  vein  or 
lode,  under  the  statute. 

[Ed.  Note. — For  cases  In  point,see  voL  84, 
Oent.  Dig.  Mines  and  MlnsraiB,  |  22.] 

19.  Samb — Fhacturino — Lnora — Vmr — Vug 
— Gouirm  Rook. 

In  audi  ease,  the  Umlts  of  fracturing  do 
not  ecwstltute  the  Umlts  of  the  vein,  and,  even 
if  then  be  found  an  occasional  vug  or  fragment 
of  ore,  yet,  where  it  Is  disconnected  from  any 
ore  body  and  so  intermingled  with  the  sarreund- 
ing  country  rock  that  It  cannot  be  regarded  aa 
eontinuoos,  it  does  not  mark  the  line  of  the 
vein  or  lode,  within  tba  meaning  of  the  law. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
Oent  Dig.  Mines  and  Minerals,  I  22.] 

20.  Samc — Vmh  —  Skdimkntabt  Beds  —  Bs- 
naonmirT — Mutibauzatior — Obb  Bodoes 
— DDOamoif  OF  Obb— Lnaxa. 

Wherie  a  vein,  located  In  aedlmentary  beds 
of  rock,  Is  formed  by  replacement,  and  the  min- 
eralization ceases  within  a  short  distance  of  the 
ore  body  or  ore  channel,  the  limits  of  the  dep- 
osition of  ore  are  the  limits  of  the  vain;  and 
this  is  so  whether  the  vein  be  considered  lateral- 
ly or  with  reference  to  the  apex. 
2L  Sam— OouBsn— Stbikb— Dip— OksBodim. 

llie  course  of  the  vein  longitudinally,  as 
It  pasaea  through  the  country,  is  Its  strike ;  and 
where  the  dip  of  the  vein  Is  vertical,  or  praetlca]* 
ly  vertical,  the  line  of  its  ore  bodies  may  mark 
tb«  line  of  Its  strike. 

22.  Sahs — LooATioiT — Oboi/mioal  Featuiubb. 

In  determining  the  location  and  strike  of  a 
vein,  the  geologic  featorea  of  the  adjacent 
country,  so  far  as  In  evidence,  vrill  ba  considered 
by  the  court 

28.  Bahb— Mnnna  Boir— Fnn>mo8  of  Faot— 
Bvidbmob. 

In  a  suit  to  determine  extralateral  rights 
appurtmant  to  a  mining  claim,  evidoice  Mid 
to  sustain  a  finding  that  the  vein  In  qnestlon 
at  its  apex  and  on  Its  northwesterly  course  or 
strike  crossed  the  western  side  line  of  defend- 
aiU's  lot  and  wb<^  diverted  thsrefrom  at  a 


point  690  feet  north  of  Its  sootii  end  Hue.  and 
north  of  that  pdnt  did  not  continue,  either  at 
Ita  apex  or  on  its  strike,  to  or  beyond  a  certain 
l,10(Pfoot  line  within  the  limits  of  defendant's 
boundaries,  and  that  there  was  no  vein  or  lode, 
having  an  apex  or  any  part  thereof  witiiln  the 
limits  of  defendant's  daim  north  of  the  aouthor* 
ly  end  line  of  plaintiff's  claim  extended  easteriy 
in  its  own  directions  and  south  of  such  1,100-foot 
llne^  which  on  its  dip  extended  to  and  Indnded 
any  of  the  ore  bodies  existing  andeitteath  the 
surface  of  plaintiff's  claim  south  of  such  1,100- 
foot  line,  and  that  defendant  wss  theraCm  not 
entitled  to  extralateral  rights  with  referenca  to 
any  ore  underlying  plalntltTs  ground. 
24.  AppKAi/ — Tbiai/ — Wbittkn  Optniott — Bbo* 

OBD— FXHOIHOS. 

'  The  written  oplniim  of  a  trial  Judge,  stat- 
ing the  reasons  for  his  action  or  Judgment,  Is 
not  properly  a  part  of  the  record,  and  affords 
no  evidence  thst  the  recitals  therdn  contained 
are  true  or  are  aujHMrted  by  the  proof,  nor  can 
such  opInl<m  quali^  or  limit  the  finding  or  de- 
cision. 

26.  BAUK-^BBieKHxnTa  of  Bbbob— Opinion 
or  Cotm. 

The  act  of  a  trial  Judge  In  ddlvariitt  an 
opinion,  stating  the  leasons  for  his  action  or 
Jndgment,  is  not  an  act  on  which  error  can  be 
predieateo. 

26.  PLSAsnra  —  AuaniicBiiT  —  Tannr  or 
Jvusm. 

Where,  In  a  suit  to  determine  axtralateral 
rights  as  appurtenant  to  a  mining  claim,  defend- 
ant through  the  entire  litigation  and  during 
two  protracted  trials  continuously  based  Its 
claim  to  extralateral  rights  on  the  theory  that  the 
apex  of  the  vein  sought  to  be  followed  was  with- 
in the  limits  of  a  certain  claim  owned  by  It, 
and  no  claim  was  made  that  the  apex  was  la 
certain  other  adjoining  claims  nntll  the  theory 
was  advanced  by  the  trial  Judge  in  an  oplni<» 
accompanying  findings  denying  defendant's 
claim,  which  theon  waa  not  sustained  by  any 
evidence  Introduced,  defendant  was  not  entitled 
to  ammd  to  conform  ta  tha  theory  of  tha  jn^; 
there  being  no  pretmae  fliat  any  additional  on- 
dence  could  be  mtrodoead  to  anatain  the  same. 

27.  PUADINQ  —  AHENDUHT  —  AMimONAK 

Pleadiho— Vauancb. 
Whoi  a  party  litigant  offers  to  file  an 
amendment  or  an  additional  pleading  at  the 
eloae  of  the  trial  without  an  offer  of  further 

Eroof,  the  offer  to  file  may  be  properly  rejected, 
I  the  absence  of  variance  between  tiie  plead- 
ings and  proof. 

Appeal  from  District  Court,  Fifth  IMitrlct; 
T.  Marioneaox,  Judge. 

Action  by  the  Grand  Central  Mining  Com- 
pany against  the  Mammoth  Mining  Com- 
pany. From  ft  Judgment  In  favor  of  plalntUI, 
defendant  appeala.  Affirmed. 

the  plaintiff  commenced  this  setloa  on 
the  9t3i  day  of  Sq>tember,  1890,  by  flllng  ft 
complaint  tai  trcapftn.  In  the  flnt  count  of 
TrUch  It  ftlleged  ttiftt  tlie  defendftst  bad 
nnlawfnlly  mined,  eztrftcted,  and*  remored 
from  beneath  the  nrftice  of  the  BIlTeropolls 
mining  claim  orea  In  quantity  exceeding  6^- 
000  tone,  of  the  valne  of  1800,000,  and  de- 
manded Judgment  for  tiiat  awn;  and  in  the 
second  count,  after  baTinff  made  ilmUar  al- 
legatlona  aa  to  tiie  wtracUon  and  value  of 
ores,  It  asked  that  tlie  defendant  be  re- 
strained from  furttaor  mining  operationa  un- 
derneath the  surface  of  that  claim,  pend- 
ing the  trial  of  the  caoae.  On  October  16i 


Digitized  by 


650 


88  PAdFIG 


BBPOBTEB. 


(Ctali 


1888,  the  defendant  filed  an  answer  and  coun< 
torclalm,  alleging  affinnatlTely,  inter  alia, 
that  the  ore  bodies  In  controTersy  were  In  a 
Teln  which  had  its  apex  In  the  first  north- 
ern extension  of  the  Mammoth  lode,  desig- 
nated as  nr.  a  Lot  No.  88.**  To  this  an- 
swer and  counterclaim  an  amendment  was 
filed  Octobsr  22,  X800,  and  on  November  12, 
iSOO,  the  defiendant  filed  a  second  amended 
answor  and  conntercUdm,  ailing  In  each 
ft  Tein  In  lot  S8t  which  at  Its  apex  and  on 
its  strike  Grossed  the  southwly  end  line  of 
tiiat  lot,  and  thence  at  Its  apex  and  on  its 
course  extended  within  the  side  lines  of  ttM 
lot  to  ft  point  1,100  teet  norUierly  from  sftld 
southerly  cmd  line;  that  the  vein,  on  Its 
dip  from  the  apex,  extended  to,  beneath,  and 
beyond  the  Sllveropolls  and  Consort  mining 
claims,  designated,  respectively,  "U.  B.  Lot 
No.  135"  and  "U.  8.  Lot  No.  272,"  both  owned 
the  plftlntm;  and  that  the  rein  Included 
all  the  ores  l;^Dg  beneath  the  snrface  of 
the  Sllveropolls  and  Consort  mining  claims 
south  of  a  plane  drawn  parallel  to  the  south- 
erly end  line  of  lot  88  and  through  a  point 
1,100  feet  northo-ly  therefrom.  By  this 
amended  counterclaim  the  defendant  sought  j 
to  have  Its  alleged  title  quieted  as  to  all  ore 
bodies  lying  within  the  SllTer(^}olIs  and  Con- 
sort mining  claims  south  of  the  1,100-foot 
plane.  Answering  this  counterclaim,  the 
plaintiff  alleged  It  was  the  own^  of  all  the 
ore  bodies  In  controversy  by  virtue  of  Its 
ownership  of  the  Sllveropolls  and  Consort 
mining  claims.  Thereafter  the  court  deter- 
mined that  the  Issues  thus  Joined  should  be 
tried  and  decided  prior  to  the  trial  of  the 
plaintiff's  action  in  trespass.  Upon  the 
trial  of  the  case  presented  by  such  counter- 
claim and  answer  thereto,  which  commenced 
November  18,  and  ended  December  81,  1800, 
the  court  found  and  decreed  that  the  vein 
mentioned  in  the  counterclaim  at  Its  apex 
and  on  Its  strike  did  not  continue  within 
lot  88  to  the  1,100-foot  line,  but  that  the  apex 
passed  over  the  westerly  side  thie  of  that 
lot  and  departed  therefrom,  at  a  point  700 
feet  north  of  the  south  end  line  of  the  lot, 
without  again  returning  thereto,  and  dis- 
missed the  defendant's  counterclaim.  After- 
wards, another  judge  presiding,  as  successor 
to  the  one  before  whom  tbe  case  bad  been 
tried,  the  court  on  April  4.  1901,  upon  motion 
therefor,  granted  a  new  trial. 

On  November  20,  1801,  the  defendant  filed 
Its  third  smended  answer  and  counterclaim, 
hi  each  of  which  It,  among  other  things, 
alibied  that  the  vein  and  lode  at  its  apex 
and  on  its  strike  crossed  the  southerly  end 
line  of  lot  88,  and  thence  continued  north- 
erly in  that  lot  to  the  1,100-foot  Une;  that 
the  apex  of  the  v^  was  very  broad.  Its 
width  extending  east  of  the  east  side  line 
of  lot  88,  and  overlapping  portions  of  the 
Yoong  Mammoth,  Jenkins,  Scbey,  and  Bess 
mining  clfthna,  owned  by  the  defendant ;  that 


Its  apex  likewise  extended  west  of  tbe  west 
side  line  of  lot  38,  and  overlapped  portions 
of  the  Jenkins,  Goldw  King,  and  Bradley 
mining  claims,  also  owned  by  the  defendant; 
that  at  no  point  south  of  the  1,100-foot  line 
did  the  apex  wholly  d^wrt  fnun  lot  88, 
the  lode  upon  its  conrse  conforming  to  the 
side  lines  of  tbe  lot;  that  lot  38  was  the 
smlor  location,  and  brng  preceded  all  the 
other  mhitaig  claims  mentioned  In  the  connter- 
dalm;  and  that  the  vein  on  Its  dip  to  tiw 
west  dqiarted  fnnn  the  side  lines  of  tot  88, 
passed  under  and  beyond  the  snrface  limits 
of  the  Jenkins.  0<dden  King,  and  Bradley 
mlniiv  daims,  and  eztmded,  at  ft  d^th  of 
700  feet  under  the  soatherly  end  Une  ol  tiie 
Bilveropolis  mining  claim,  further  on  Its  dip 
to  and  beyimd  tbe  limits  of  tlie  BlIveropollB 
and  Consort  mining  claims,  and  onbraced  all 
the  <m  bodies  lying  nndemeatfa  those  claims 
■oatitt  of  the  1,100-ftoot  plana  The  prayer 
was  that  the  defeodanf a  title  to  those  ore 
bodies  be  quieted  against  the  advam  claim 
of  the  plaintiff.  To  this  counterclaim,  the 
plaintiff  filed  an  answer,  alleging  that  it 
was  the  owner  of  the  Sllvert^lls  and  Gon- 
i  sort  mining  claims,  and  of  all  vtins  and 
ores  ttiOTein  or  thereunder  and  within  planes 
ext^ed  down  vertically  through  the  bound- 
ary lines  of  those  claims.  On  the  issnes 
thus  formed  the  case  was  again  tried.  Tbe 
trial  was  commenced  on  November  21,  1801, 
when  a  jury  was  ordered  Impaneled  ad- 
visory to  the  court  to  pass  on  certain  tssuee, 
among  them,  in  substance,  the  following: 
How  tar  northerly  toward  the  1,100-foot  line 
does  tbe  apex  of  the  vein  on  Its  course 
extend  In  lot  38?  If  the  apex  of  the  vein 
on  Its  course  wholly  departs  from  the  limits 
of  lot  88  before  reaching  tbe  1,100-foot  Une. 
then  at  what  point  on  Its  conrse  does  it 
so  depart?  Does  there  exist,  within  the 
limits  of  lot  38,  and  betwe^  tbe  aonttwrty 
end  line  of  the  Sllveropolls  mining  claim 
extended  eastward  In  its  own  direction  across 
lot  38  and  south  of  the  1.100-foot  line,  any 
part  of  the  apex  of  any  vein,  lode,  or  ledge^ 
or  any  part  of  any  vein,  lode,  or  ledg^ 
which  vein.  lode,  or  ledge  on  its  dip  extraada 
to  and  includes  the  ore  bodies  known  to 
exist  beneath  the  snrface  of  tbe  Sllveropolls 
and  Consort  mining  claims  sonth  of  the 
1,100-foot  plane?  Do  those  ore  bodies  belong 
to  or  are  tbey  a  part  of  any  vein,  lode, 
or  ledge  that  has  Its  apex,  or  any  part  of 
Its  apex,  In  lot  88? 

Such  were  the  issues  npon  which  the  came 
was  tried.  The  question  of  damages,  ondv 
the  suit  in  trespass  for  ores  extracted  from 
the  ground  In  controversy,  was  not  made 
an  issue  in  tbe  case  presented,  and  no  evi- 
dence waa  Introduced  upon  that  subject  Tbm 
contention  of  the  defendant  throughout  tbe 
trial  waa  that  the  an  bodies  in  dl^te  11* 
In  a  vein  which  has  Its  apex  in  lot  88, 
and  whl<^  on  Its  strike  and  at  Its  apex. 
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<xomn  the  southerly  end  line  of  that  lo^ 
and  continues  within  Its  limits  to  a  point 
■at  least  1,100  feet  north  from  such  end  line ; 
while  on  the  part  of  the  plaintiff  it  was 
Insisted  that  the  Teln,  which  at  Its  i^ez 
and  on  its  course  crosses  the  ■oatherlj  end 
line  of  lot  88,  wholly  departs  from  the  lot 
at  a  point  695  feet  north  from  the  southwest 
comer  th^eof,  when  It  crosses  the  westerly 
.side  line.  In  the  Introduction  of  evidence 
the  parties  asramed  a  wide  range,  both  as 
to  surface  showings  and  Indications  and  as 
to  underground  workings.  The  surface  of 
the  mining  claims  and  the  rarlous  tunnels 
and  levels  of  the  mines  are  represented  by 
'twth  Bides  with  numerous  maps  and  with 
a  very  interesting  glass  model  by  the  de- 
fendant They  are  of  great  utility  in  ac- 
■qulrlDg  a  proper  understanding  of  this  con- 
trov^ny,  and  are,  In  the  most  Important 
parts,  presfflited  herein  In  the  shape  of  dia- 
grams. The  mining  groaud  in  question  is 
situate  In  the  Tlntlc  mining  district*  Juab 
■sonnty,  Utah.  ^ 

Diagram  No.  1. 

Diagram  Na  1,  given  below,  is  in  part 
ft  eopy  of  Defendant's  Exhibits  A  and  K  and 
Flaintifrs  Bxhlbit  12,  surface  maps. 

On  this  diagram  are  shown,  so  far  as  ma- 
terial here,  the  snrteoe  boundaries  of  the 
properOee  owned  by  the  parties.  The  first 
northern  extensi<m  of  llie  Manunotib  claim 
(U.  8.  lot  No.  38).  the  Jenkins  (U.  8.  lot  No. 
88),  the  Golden  King  (U.  S.  lot  No.  92),  the 
Bradl^  <U.  8.  lot  No.  168).  the  Toung  Mam- 
moth (U.  8.  lot  No.  94),  and  the  Schey  min- 
ing claims  are  owned  by  the  defendant;  and 
the  8Uveropoll8  (U.  &  lot  185),  the  Consort 
<n.  8.  lot  No.  272),  and  the  King  William 
mlniitf  claims  are  owned  1^  the  plaintiff. 
Tbm  ground  In  dispute  Is  that  part  of  the 
flllTeropolis  and  Consort  mining  claims  lying 
aonth  of  the  1,100-foot  llnei  The  stij^le 
shading  on  lot  88,  which  ovwlaps  the  claim, 
shows  the  width  of  the  apoc  and  course  of 
the  vein  as  claimed  by  the  defendant  The 
Unes  W-C,  U-T,  and  T-8  represent  the 
coarse  <»r  strike  of  the  vein  as  claimed  by  the 
plaintiff,  and  indicate  the  line  of  stoplng 
In  the  mines  along  the  vein,  dalmed  by  the 
defendant  to  be  on  Its  dtp,  by  the  plaintiff 
oa  its  strike,  The  point  U  Is  69B  feet  from 
the  sonthwest  comer  of  lot  88,  and  is  where 
the  plaintiff  claims  the  vein  changes  from  a 
coarse  N.  IB*  E.  to  a  course  N.  Bl*  80*  W.. 
trne,  and  departs  wholly  from  the  limits 
of  lot  8%  oonttnning  In  that  course  to  the 
point  T,  when  it  again  changes,  and  thence 
continaeB  N.  about  10*  to  15°  W.  In  the  dl- 
ractlon  of  the  point  8.  The  line  K-K  Indi- 
cates a  section  through  the  Peterson  winze 
In  the  Grand  Central  mine,  H-H  a  section 
titoooflli  southern  end  of  Silveropolls  claim, 
B-B  a  plane  about  160  feet  north  of  the  south 
«id  line  of  that  dalm,  and  F-F  a  longitudi- 
nal Injection.  Numerous  opoi  cuts,  made 


by  the  deftadant  tor  the  purposes  of  this 
case  and  claimed  by  it  to  e3q>oee  the  apex 
of  the  v^  are  Indicated  on  lot  88.  Tunn^ 
Hammoth  and  Grand  Central  shafts,  and 
other  jtolnts  of  more  or  less  Importance  are 
also  located  on  the  diagram.  The  1,100  and 
1,700  foot  lines  and  the  souttun-ly  aid  line 
ot  the  Silveropolls  mining  claim  extended 
likewise  appear  thereon.  Some  of  the  ivind- 
pal  stopes  are  indicated  thereon,  including 
the  Cunningham  of  the  Hammoth,  where  the 
plaintiff  Insists  the  vein  wholly  departs  ftom 
lot  38,  and  the  Butterfly  of  the  Grand  Cen- 
tral. Xhe  dykes  also  appear. 

In  determining  the  rights  of  the  parties  to 
the  ore  bodies  In  dilute,  lot  88  is  of  principal 
Importance.  That  lot  or  dalm  was  patented 
Mi^  16,  1873,  and  all  the  other  claims  herein 
referred  to  are  Junior  to  it  as  to  location  and 
patent  Lot  38  U  200  feet  wide  and  3,000 
feet  long,  and  from  its  southerly  end  line  its 
side  lines  run  N.  18°  65'  E.,  which  direction 
Indicates  the  general  course  of  the  apex  of 
the  vein,  as  claimed  by  the  defendant 

Diagram  No.  2. 

Diagram  No.  2  Is  produced  from  Defend- 
ant's Exhibits  B,  G,  D,  F,  O,  H,  and  I,  and 
Plaintiff's  Exhibits  Noa.  1,  2,  8,  e,  7,  8,  and 
16,  maps  represraitlng  portions  of  the  mines 
of  the  parties. 

On  tills  diagram  each  one  of  the  principal 
stopes,  shown  by  the  evidence  and  material 
to  this  decision,  is  represented  and  marked 
with  a  figure  corresponding  with  the  number 
of  the  level  on  wiilch  the  stope  Is  located. 
They  show  where.  In  the  various  tunnels 
and  parts  of  both  mines,  merchantable  ore 
was  found.  Those  of  most  Importance,  in 
the  consideration  of  the  questions  before  the 
court,  are  tbe  Gillespie,  Apex.  Gnlf,  Flan* 
ders,  Burleigh,  Naylor,  Cunningham,  Caved, 
Klondf  ke,  Betsy,  and  Butterfly  stopes. 
Thoe  are  also  designated  on  the  diagram 
tunnels  and  drifts  where  no  ore  was  found 
and  no  stoplng  done,  being  driven  into  bar- 
ren ground  In  search  for  ore.  The  Ham- 
moth and  Grand  Central  shafts,  the  Tranter 
drift,  the  drift  to  the  north  md  line  Golden 
King  claim  800  level,  the  drift  connections 
between  the  Mammoth  and  Grand  Central 
mines,  east  and  west  cross-cuts,  Turner 
raise.  Dago  raise,  O'Brien  wlnse,  Bosh  winze, 
the  Condon  and  Golden  King  tunnels,  and 
other  objects,  to  whldb  reference  is  made 
herein,  are  designated  on  the  diagram,  to 
show,  as  near  as  may  be,  their  location  and 
character,  and  to  enable  one  to  Judge  tiie 
more  readily  of  the  indications  they  furnish, 
as  hearing  upon  the  reascmableness  or  nn- 
reasonableness  of  the  theories  of  either  of 
the  parties  respecting  the  strike  of  the  vein 
or  lodi^  the  locatloa  of  tbe  apex,  its  width, 
the  dip  of  the  vein  westerly,  and  Its  con- 
tinuity and  persistency  on  its  dip  downward 
to  the  ore  bodies  in  controversy. 
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Diagram  No.  8. 

Diagram  Na  8  to  a  copy  of  tb»  Defandant^a 
Bxblbit  O  and  of  the  Plalntifft  Bzblbit  4. 
maps  r^resentlDg  the  400  level  In  both 
raluee. 

On  this  dlivram  are  repreaented.  tbe  drkee 
and  their  Judctlou,  ^e  Betxr  etop^  the  Bosh 
wlnse,  the  Hatton  raise.  Bucket  ralae^  and 
Important  points  aronnd  and  connected  vlth 
the  Bet^F  Btope  oonntry,  Btattona  4011, 
10.  and  81  also  ai^ear  hereon.  Stations  10 
and  84  r^resent  the  same  point  vbere  the 
wlnie  goes  down  to  the  Buttecfly  vtope. 
There  Is  evidence  to  the  effect  that  on  this 
level  the  vein,  about  45  feet  noith  of  station 
82  at  tbe  south  end  line  ot  tbe  Golden  King 
claim,  forks;  the  one  fork  passing  nwth  In 
the  direction  ot  the  drift  In  line  of  stations 
a,  b,  <v  d,  e,  80,  ete.,  and  tbe  other  conrslng 
west  of  north.  What  is  called  the  "SO-foot 
level"  to  between  this  and  ttie  800  level. 
Here,  on  the  400,  In  connection  with  the  80- 
foot  level,  iB  wbere  tbe  trial  Judge,  In  a 
written  opinion,  claimed  there  are  shown 
two  veins,  one  of  which  he  said  embraced 
the  ore  bodies  In  dispute,  and  terminated  at 
station  427,  which  is  a  little  north  of  tbe 
Betsy  stope. 

Diagram  N&  4. 

Diagram  No.  4  is  a  copy  of  Defendant's 
Bxhlblt  L,  section  H-H,  presenting  a  vertical 
cross-section  of  the  vein  and  tbe  Finn  dyke. 

This  diagram  represents  a  projection  on 
plane  H-H,  looking  north.  It  Is  intended  to 
show  a  section  of  the  vein  on  Its  dip,  accord- 
ing to  defendanrs  theory,  as  It  passes  from 
Its  alleged  apex;  a  part,  called  the  "back 
flssore,**  almost  vertlcaUy  to  the  de^  and 
the  westerly  portl<m  thereof  cm  Its  dip 
through  the  Finn  dyke  to  the  ore  bodies  In 
dispute  under  the  Bllveropolla  and  Consort 
claims.  On  the  diagram  the  east  pwtion 
or  "back  flssnre"  la  indicated  by  light,  the 
dyke  by  heavy,  and  the  west  vein  by  light 
■tipple,  shading,  and  the  stoping  by  hatch- 
ing. The  line  H-H  is  practically  parallel 
with  and  abont  25  feet  ntvth  of  the  Sllverop- 
olls  south  end  line  extended,  and  the  surface 
line  and  the  levels  and  tunnels  cut  by  tbe 
plane  drawn  to  the  000  are  indicated  on  the 
diagram. 

Diagram  Na  6. 

Diagram  No.  6  Is  produced  from  PlalntHTs 
Bzhlblta  17  and  26,  maps  of  projections 
on  line  of  stoping  in  both  Mammoth  and 
Grand  Central  mines. 

This  diagram  represents  projections  of  the 
mines  of  botb  parties.  Tbe  contour  of  tbe 
surface  along  the  line  of  projection,  the  dif- 
ferent levels  of  the  Mammoth  mine  down  to 
the  1,800  and  of  the  Grand  Central  to  the 
1,100,  the  different  atopes,  and  line  of  stoping 
showing  the  line  of  greatest  mineralization, 
are  all  Indicated  on  this  diagram.  It  presents 
a  comprehensive  view  of  the  develc^moit  and 
explorations  ot  these  vast  properties.  The 


plane  W-U,  ectends  from  the  southerly  end- 
line  of  lot  88,  on  a  course  N.  T'  15'  EL,  true, 
and  tbe  proJectl<m  presents  a  longitudinal 
section  of  the  vein,  on  Its  strike  and  dip, 
within  the  limits  of  lot  38  to  the  point  U,  to 
which  point  tbe  defendant  to  admittedly  the 
owner  of  the  vein.  This  section  shows  the 
"east  or  back  fissure,"  on  Its  dip  to  the  deep 
to  be  almost  vertical.  Hare  the  apex  of  the 
vein  to  also  admittedly  within  tbe  limits  of 
lot  88.  The  plane  U-T  extends  from  the 
point  n,  near  tbe  west  Bide  line  of  lot  88, 
where  the  plaintiff  claims  tbe  vein  departs 
from  that  lot,  on  a  course  N.  61*  80*  true, 
to  the  point  T.  The  plaintiff  insists  that 
the  projection  on  this  plane  exposes  the  vein 
on  Its  strike  and  dip,  while  the  defendant 
contends  that  Its  dip  only  is  exposed,  and 
that  the  apex  Is  still  within  lot  88,  and  ita 
strike  parallel  with  the  side  lines  of  that  k>t 
Tbe  CMitentlons  of  the  parties  are  the  same 
as  to  tbe  projection  on  the  plane  T-S,  the 
course  of  which  plane  Is  N.  2'*  16'  B.,  true 
The  dispute  as  to  these  two  projections  Is 
as  to  whethOT  they  expose  the  ore  bodies  on 
the  strike  or  on  the  dip  of  the  vein. 

Diagram  Na  6. 

nils  diagram  represents  the  dykes  and 
their  Junction,  on  the  various  lev^s  down 
to  and  including  the  800,  with  reference  to 
the  SllveropollB  south  end  Hue  extended,  or 
a  plane  drawn  vertically  down  through  that 
end  line.  Tbe  courses  of  tbe  dykes  also 
appear. 

The  diagrams,  thus  made  a  part  hereof, 
represent,  although  In  a  very  condensed  and 
diminutive  form,  tbe  numerous  maps  In  evl- 
denee,  and  are  deemed  snflaclent  to  present, 
by  way  of  Illustration,  the  real  situation  and 
conditions  of  tbe  subject-matter  in  contro- 
versy. They  are  intended  to  obviate  extended 
reference  to  the  descriptive  part  of  the  evi- 
dence, which  otherwise  would  be  necessary  to 
a  proper  understanding  of  this  controversy 
and  of  its  determination.  Hie  record  Is  so 
voluminous,  tbe  printed  abstract  thereof  con- 
taining several  thousand  pages,  as  to  preclude 
reference  to  the  evidence,  except  only  as  to 
the  most  material  points.  The  trial,  having 
commenced  on  November  21,  1901,  continued 
from  day  to  day  until  Fel^ary  1,  1002. 
The  only  Issues  tried  were  those  formed  by 
the  defendant's  last  counterclaim  and  the 
answer  there ta  Tbe  defendant  introduced  a 
vast  amount  of  evidence  for  the  purpose  of 
showing  that  the  vein  or  lode  continued  at 
ite  apex  and  on  Its  course  and  strike  within 
lot  88  from  Ito  south  end  line  to  and  beymd 
the  1,100-foot  line,  and  that  the  same  was 
continuous  and  persistent  on  Its  dip  to  an0 
beyond  the  SllveropoUs  and  Consort  mining 
claims,  and  embraced  all  ore  bodies  found 
in  either  of  those  claims  lying  south  of  the 
i,100-foot  plane.  This  evidence  took  a  wide 
range,  exposing  the  character  ot  tbe  open 
cuts,  retnvsented  on  diagram  1,  to  Show 


Digilized  by 


Digilized  by 


656 


83  PAOZFXG  RBFOBTBIL 


(Utab 


SeCTIQN  H-H 


Digilized  by 


Uteli) 


GRAND  CENTBAL  HIN.  00.  t.  MAMMOTH  MIN.  CO. 


651 


 i  1 


ttelr  Indlcatloiis  of  an  apex,  and  the  charactw 
«r  tiw  nnmerone  tonnela,  stopes,  and  work- 
Inga  of  the  mines  was  revealed  with  mncfa 
care  and  ikUl.  In  an  effort  to  eetablleh  the 
Act  that  tiie  ora  bodlea  In  qnesUon  were 
embraced  within  a  vein  wMch  bad  Iti  apex 
In  lot  S8.  Mncb  eridence  was  introduced  bsr 
Oie  de(«udant  to  ibow  that  the  Teln  passed 
tfarontdi  the  dykes  on  its  dip  and  not  on  its 
strike,  that  the  vein  ctnulsted  <tf  a  sTstem  t(t 
flasoces,  and  that  between  the  800  and  400 
lev^  me  part  of  it,  the  "back  flesnre,"  pass- 
ed almost  T«rtlcall7  to  the  deep,  and  the 
western  part  passed,  on  Its  dip,  through  the 
Plnn  dyke,  and  Indited  the  ore  bodies  In  (Us- 
pnte.  The  plaintiff  introdnoed  a  rast  amount 
of  evidence  to  show  fliat  the  vtfn  wholly 
d^arted  Cnun  lot  88  at  a  point  abont  685 
feet  nwth  of  tbe  south  end  line  of  that  lot, 
and  did  not  continue  within  the  limits  thereof 
nortb  of  that  point,  elth»  at  its  v>ex  tst  on 
its  course  ot  strike,  but  from  that  point  [vo- 
eeeded,  on  a  course  N.  abont  70*  W.,  mag- 
netic, in  the  direction  of  the  line  U-T,  and 
thence  N.  10'  to  16'  magnetic  In  the 
direction  of  the  line  T-S.  l%e  Introduction 
of  this  eridence  also  embraced  a  wide  range. 
The  ^ort  was  to  show  that  the  character  of 
the  material  In  the  open  cuts,  north  of  the 
point  U,  was  not  nutwIaUjr  ec  practically 


difforent  from  that  found  generally  In  the 
limestone  area  either  east  or  west  of  lot  88; 
tiiat  audi  material  as  wss  found  In  tiiose 
cuts,  consisting  <mly  ttf  limestone,  quarts, 
calcite,  and  earth  stained  with  dlfforait  forms 
of  Iron  oxides  and  manganese,  without  any 
appreciable  Talne  of  aiv  tbe  predons 
met^  waa  not  necessarily  IndicatlTe  <tf  vein 
m  that  district;  that  tbe  sftme  kind  of 
fractures  and  crushed  material,  occorrlng 
within  the  limits  of  lot  88  north  of  the  point 
U,  also  existed  in  the  limestone  east  and  west 
of  that  lot;  that  no  apex  appeared  on  the  sur- 
face of  lot  88  north  <tf  tbe  pdnt  U;  that  tbe 
Tdn  In  dispute^  at  the  northern  limit  <rf  the 
Cunningham  stoi)^  near  tbe  p(rtnt  17,  crossed 
the  western  side  line  of  that  lot,  passed 
Qirough  tiie  dykes,  and  iwoceeded  m  Its 
strike  In  the  direction  of  tbe  lines  U-T  and 
T-S;  and  that  there  bad  beoi  faulting  along 
the  Finn  dyke,  which  had  caused  either  a 
drop  in  the  hanging  wall  tst  a  raise  in  the 
foot  wall  country,  accounting  for  the  dlf- 
fwenee  in  tbe  eleratlm  of  tbe  ore  bodies  in 
tiie  two  mines.  Tbe  maps  on  both  sides  sub- 
stantially agree  in  what  Is  represented.  The 
results  of  the  assays  of  Tery  many  samples 
of  material  taken  from  tbe  snrfAce  and  under, 
ground  workings  were  Introduced  In  evidence^ 
On  tbe  subject  of  subsurface  explorattMis 
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tt«  irttnen  Ak«8,  tot  the  defeaodant,  1b  part 
teitifled :  **Tbe  highest  worklnss,  and  I  majr 
add,  also,  the  hlgbeet  workings  of  any  magnl- 
tnde^  within  lot  S8.  U  what  Is  known  as  the 
HJoDdoa  tunnel.'  Its  elevation  Is  7,209  feet 
abon  the  sea  level.  It  is  nin  out  first 
ttnmisA  conntry  rock,  the  general  limestone  of 
the  mountain,  nntU  it  reaches  this  dyke  The 
entire  cross-cut  is  in  shattered,  broken,  stain* 
ed,  altered  rein  material  to  Its  faoa"  The 
OmdcHi  tunnel,  the  witness  says,  goes  through 
the  tame  kind  of  rein  material  to  the  sui> 
tmctt  also  the  Condon  wlnc^  which,  he  says, 
goes  down  from  the  Condon  twauA  to  the 
Xinn  lerel,  175  feet,  In  a  streak  of  the  vein, 
and  then  the  O'Brien  winze  contlnoee  down 
In  the  same  material  to  the  800  w  ICammoth 
tunnel  level.  He  says:  *^e  Finn  tunnel 
■nten  the  surface  at  flie  point  about  26  feet 
west  of  the  west  aide  line  of  tbe  Golden  King 
locatUHi,  a  distance  of  Bl  feet  turn  survey 
station  No.  7,086.'*  This  tunnel  follows 
practically  the  fiwt  wall  <tf  the  Finn  dyke^ 
and  the  wltuesB  aaya  that  from  tbe  foot 
of  tbe  Condon  wlnie  nnth  It  follows  a 
streak  of  vein,  and  that  near  the  foot  of  the 
winie  at  raise  Na  7,  od  tbe  Finn  level,  tbere 
Is  stoping.  Ha  further  testUled  that  tbe  Fbm 
tunnel  from  Its  montti  runs  In  as  a  crosa 
cat  until  It  reaches  the  vain,  and  that 
most  easterly  workings  on  the  Finn  tunnel 
at  a  point  In  Ibe  Finn  tunnel  eross-cnt  whoe 
we  have  rtia  matter.  It  la  abattwed,  rafliw 
InrokeD  towards  Its  face.  I  can  aay  It  la 
within  the  vein,  and  Within  a  tew  feet  of  it 
ore  might  be  disclosed.  Speaking  gokerally, 
tbwe  Is  no  wto-ktng  south  trom  this  p^t 
im  this  level,  nor  la  there  from  tbe  Finn 
tnnntf  level  In  the  croas-cnt  In  tibose  In- 
stances, from  Intersection  on  tbe  surface,  I 
should  say  Ibat  a  cross-cut  dvlftlns  out  aV- 
moat  in  any  <me  along  through  tbe  Finn  tun- 
level.  In  otber  words,  would  stand  a 
stronger  probability  of  encountering  an.' 
He  also  says  that  "from  the  stope  In  tbe 
Finn  level  tbe  Trapese  raise  goes  througfa  to 
the  surface,  and  la  tbwo  known  as  Incline 
No.  1,"*  and  that  dyke  Is  also  defined  in  tbe 
Golden  King  levd,  ts  41  feet  above  tbe  Finn 
level,  and  'the  Fl^n  tunnel  wall  ahowa 
fractured  streak  altered  limestone  to  Its 
face."  The  witness  Lsamed  says  that  tbe 
Finn  tunnel  cross-cut;  from  where  it  leaves 
tbe  tunnel  near  station  OS,  "going  weeteriy 
through  021,  21,  and  24,  tbaoe  to  tbe  face. 
Is  in  vein  UmB,"  and  that  broken  lime  Is 
osnally  vein  lime  in  that  mine;  Tbn  Flumr 
uer  tmmel  entm  tbe  mountain  at  a  point  45 
feet  ftom  comer  No.  4  <tf  lot  88;  and  Mr. 
Ak«ca  teatlfiea  that  the  tunnd  Is  in  vein 
and  ore  at  tbe  south  ad  and  to  its  north 
«id  tUmn  ore  in  placea,  shattered  lime,  and 
Tsin  mattnr.  Nerth  of  the  Bast  raise  stope 
tbe  tonnal  mna  along  tbe  east  side  of  tbe 
dyke  and  abows  tbe  point  called  the  bottom 
of  tbe  O^Brlw  winse,  although  that  winze 
down  to  the  800  level,  and,  according  to 
the  Btatemoit  <tf  the  witness,  dlscloaoa  ore.  1 


The  witness,  bavins  had  bis  attention  directed 
to  station  T  on  tbe  200  level  of  the  Grand 
Central,  where  there  Is  a  winze  and  where 
some  ore  was  represented  on  the  map 
coloring,  tesUfled :  "Q:  What  was  It  intend- 
ed to  represent?  A.  A  little  detached  oro 
streak,  which.  In  my  opinion,  had  no  con> 
tinnlty  in  any  direction.  Q.  Is  It  possible, 
then,  to  have  ore  bodies  without  continuity 
in  any  direction  in  this  country?  A.  Well  it 
might  have  come  alone  some  minor  fracture 
and  been  a  branch  or  stringer  leading  off 
from  that  fracture^  forming  ore  at  that  poinL 
Q.  Does  It  form  ore  tbere?  A.  Yes."  Be- 
specting  tbe  Mammoth  tunnel  or  800  levd, 
the  testimony  of  the  witness  is  to  tbe  eftect 
that  tbe  workings  are  in  ore  from  the  sliaft 
north  to  the  Bush  wlnse,  at  tbe  north  end 
of  the  Betsy  stope;  that  the  Bush  winia 
starts  down  on  the  east  side  of  the  Finn 
dyke,  and  passes  through  the  dyke  68  feet 
above  the  400  level,  and  at  that  pcdnt  "the 
vein  branchea  In  its  downward  course  Into 
the  earth,  the  minor  portion,  tbe  small  por- 
tion, going  down  almoet  vortlcally,  and  the 
major  portion  passing  through  tbe  d3^  to 
tbe  westward**;  and  that  at  tbe  Watson 
winze,  north  of  tbe  1,100-foot  line,  the  v^ 
has  also  passed  through  tbe  dyke  and  ore  Is 
revealed  In  that  wlnse.  Further  testifying, 
be  said:  "As  we  proceed  northerly  we  find 
tbe  vtfn  diverging,  tbe  intersection  of  tbe 
d^e  bavins  bMu  at  the  point,  ralbtf  tbe 
plane  of  tbe  crosting  of  tbe  d^  and  vein 
will  always  be  an  ascending  Inclination  go- 
inf  northerly,  and  for  that  reason  we  have 
what  I  believe  to  be  tUs  portion  of  the  vaim 
disclosed  with  the  Watson  wlnse." 

ft  will  be  noticed  flcom  t3ie  testlnumy  and 
dl^Crams  Oat  nmth  (tf  the  Bush  wlnse 
tbe  main  tnnnel  ftdlows  flw  fMt  wall  of  tbe 
dyte^  bat  there  la  a  bnmcb  ronning  from 
the  wlnse  at  station  81a,  and  another  £rom 
Btatlfm  82,  to  tte  Dago  ralae  and  acroas  the 
north  end  line  of  tbe  Golden  King  claim, 
with  a  Inndi  trom  station  184  in  a  westo^ 
ly  direction  to  and  b^nd  statkm  186;  also 
a  cross-cut  from  station  86,  running  west 
to  a  pobit  near  the  western  side  line  of  flia 
Golden  King  claim  and  thence  norther^  a 
considerable  distance.  While  the  testiniony 
of  tbe  witness  refMa  to  vein  matter,  crushed 
limestone,  clay  material,  and  the  like,  It 
does  not  show  that  ore  of  any  omriderable 
quantity  vraa  ever  found  in  any  of  those 
northern  workings  beyond  the  Bush  wlnse. 
Bespectlng  the  brandies  of  tbe  vein  as 
claimed  hr  blm.  tbe  vritness  tsstifled:  *^e 
foot  wall  of  tbe  dyin  would  be  the  hanging 
wall  of  tbe  easterly  branch  of  that  vein,  and 
that  portion  of  the  vein  remains  on  this  side 
of  the  dyke.  The  western  branck  of  the 
vein  Is  not  distinctly  divided  in  that  cross- 
ent;  hence  I  am  nnabte  to  say  whether  It 
Is  between  stations  107  and  26  in  the  drift 
that  has  been  run,  or  whether  It  approaches 
more  nearly  station  107,  or  rather  the  west* 
1  em  limit  of  the  dyke.  Q.  Qdat  west  to  the 
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foot  wall  of  the  dyke,  from  [etation]  1S7  to 
81A,  Id  the  face  have  yon  any  ore?  A.  It 
la  not  commercial  ore.  We  hare  shattered 
lime  and  clay.  Q.  Didn't  yoa  say  that  the 
only  line  of  demarkatlon  that  yoa  had  be- 
tween the  ore  In  the  east  vein  and  the  ox* 
In  the  west  vein  is  that  dyke?  A,  I  did. 
Q.  If  that  la  the  only  line  of  demarkatlon. 
why  wouldn't  yoa  take  that  aa  a  foot  wall  ot 
the  westerly  branch?  A.  Because  there  are 
conditions  west  of  that  point  that  yoa  name^ 
that  Is  crashed  and  shattered  lime  and  clay 
&llng  in  the  mass  of  the  country,  and  there 
iB  no  partlcalar  portion  where  It  Is — ^where 
the  crashing  ceases  and  the  solidity  begloa.'* 
The  workings  on  the  400  lerel  extends  north 
to  within  aboat  50  feet  of  the  1,100-foot  line, 
and  the  witness  testified  that  on  that  level 
the  "dyke  and  the  Teln"  are  "closely  Inter- 
mixed"; that  the  corkscrew  raise.  Just  north 
of  station  86,  Is  in  sloping  ground;  that  a 
winze  between  stations  101  and  103  goes 
down  Into  <dd  cmdied  atopea  above  the  600 
lerel;  that  the  Bosh  winxe  extends  to  this 
leveli  after  pascdng  tbroagb  the  dyke;  that 
llie  main  portion  of  the  rein  is  west  of  tiu 
dyke  on  the  400  level;  that  tbe  Hatton  raise 
shows  mineral  and  vein  matter  from  the  400 
to  the  600  level;  that  the  worklnes  of  the 
Orand  Centml  mine  on  this  level  are  mainly 
above  the  vein,  bat  where  the  drift  passes 
off  to  the  north  at  station  17  tiiere  Is  a  low- 
ing of  vein  matter,  and  at  station  IS  there 
is  a  wlnse  going  to  tlie  Butterfly  stope,  and 
as  to  this  wlnse  he  testified:  "Q.  Does  this 
winze  from  the  400,  at  the  top  of  which  yoa 
bave  ore.  go  vertically  down  Into  ore  In  the- 
600  level?  A.  It  does,  sir,  Into  what  I  be- 
lieve to  be  the  hanging  wall  of  the  vein 
the^e."  He  has  discovered  no  foot  wall  on 
this  level,  but  has  found  the  hanging  wall  at 
the  face  of  the  Grand  Central  400  level  east 
of  station  X.  On  the  Mammoth  side  "the 
main  level,"  says  the  witness,  'follows  the 
vein  foot  for  foot  on  the  400,  and  la  quite 
extensively  stoped  to  a  point  marked  'Raise,' 
distant  45  feet  north  of  the  south  end  line 
of  lot  92,  Golden  King  location,  where  It 
forks,  one  portion  continuing  approximately 
in  the  direction  of  the  main  drift,  and  the 
other  diverging  .more  to  the  northwest. 
Both  of  these  workings  show  branches  of  a 
vein,  and  the  Mclntyre  winze,  of  which  we 
have  the  top  on  the  300-foot  level.  Is  shown." 
The  witness  also  testified:  "Q.  Now,  I  draw 
your  attention  to  the  80-foot  level  again, 
and  ask  you  what  you  have  at  that  level,  there 
Intermediate  between  the  300  and  400?  A. 
It  Is  on  continuous  ore  throughout,  as  is 
also  the  winze  marked  'Bncket  raise'  down  to 
the  400.  Q.  How  far  up  there  do  yon  go? 
A.  About  30  feet  It  la  called  the  'Copper 
raise.*  I  could  see  a  drift  leading  off — an 
incline  working,  rather.  It  looked  as  though 
the  ground  had  been  stoped  beyond.  The 
drift  running  off  went  in  a  generally  norther- 
ly direction  on  the  400  level.  There  la  found  i 


the  stops  marked  the  'Betsy  stope,'  and  also 
the  stope  marked  the  'Elondyke  stope';  ttaa 
Klondyke  stope  being  the  larger  of  the  two 
on  that  level.  The  Betsy  stope  la  Indicated 
upon  this  level  as  caved.** 

On  the  600  level,  the  main  tunnel  Is  east 
of  the  dyke,  and  from  station  643  north  fol- 
lows along  and  In  the  foot  wall  of  the  dyket 
At  station  637  a  drift  departs  from  the  tun> 
nel  In  a  nwthweeterly  direction  to  and  be- 
yond station  667.  As  to  that  drift  the  wit- 
ness In  part  testified:  **Q.  What  have  you 
In  that  cross-cut  out  to  Ite  Intersection  with 
the  dyke?  A.  We  have  limestone  that  shows 
very  little  shattering.  Q.  What  have  you  aa 
yon  go  through  the  dyke?  A.  We  hare 
the  dyke  and  the  v^n  a  good  deal  mix- 
ed there.  Q.  Have  you  any  part  of  the 
rein  in  that  cross-cut  as  it  traverse  that 
dyke?  A.  My  recollection  is  that  we  have, 
sir.  Q.  Look  at  yoor  notes?  A.  I  have  no 
notes  concerning  it  Q.  Is  It  not  aa  barren 
as  any  other  portion  of  that  dyke?  A.  No, 
sir;  not  In  my  recollection.  Q.  Does  it  car- 
ry ore?  A.  I  can't  say  positively  ss  to 
that  Q.  Does  It  carry  anything  that  will 
yield  a  trace?  A.  Well,  my  notation  on  that 
la  not  very  clear.  Q.  Osn  yon  say?  A.  I 
wUl  not  say."  From  the  worUngs.  dlsdosed 
by  the  testimony  of  the  witness  and  the 
maps  relating  to  the  600  level,  it  seems  the 
on  and  mineralization  decrease  and  tbe  ore 
gradoally  fades  oat  within  a  comparatively 
short  distance,  either  north  or  south,  from 
the  ore  bodies  which  woald  be  cat  by  a  plane 
drawn  vertically  down  tiiroogjh  the  Sllrwop- 
olls  soath  end  line  extended.  The  top  of  the 
Butterfly  stope  of  the  Grand  Oentral  mine 
appears  on  this  level. 

On  the  600  level,  the  workings  also  pre- 
sent the  appearance  of  the  ore  fading  oat 
as  one  proceeds  north  or  south  from  the  main 
ore  bodies.  The  witness  says:  ''Tlie  Earl 
raise  on  the  000  goes  np  to  the  600^  and  from 
there  yon  go  south  entirely  within  ore.  to  a 
point  marked  station  43,  and  thence  on;  I 
have  maAed  the  stetlon  4S^  where  you  en- 
counter the  croBB-cat  running  In  a  westerly 
direction  fw  a  distance  of  80  feet,  where 
yoa  readi  tiie  stope,  now  caved.  Tliat  stope 
is  stt^wd  oat  continaoasly  through  to  tbe 
800-foot  ler^.  The  stope  <m  the  600  is  one 
of  tte  we  bodies  in  dlspat^  and  Is  part  of 
the  vein  in  dispute.  The  crashed  stope  on 
the  600  goes  down  to  tiie  700  on  plane  F-F 
on  the  longltadlnal  projection.  Q.  Where 
do  you  find  tbe  apex  of  the  vein,  wliicb  yon 
describe  lying  along  from  the  600  down  to 
the  800.  and  below  it?  A.  Within  lot  88, 
and  overlapi^nft  both  east  and  west  lot  38; 
lot  88  not  Mng  wide  enough  to  cover  the 
apex,  in  my  optnion."  The  witness  also 
states,  as  bis  opinion,  that  the  back  vein  Is 
a  "BtrtDger  or  dropper"  from  the  main  vein ; 
that  the  ore  bodies  and  v^n,  under  the  south 
end  of  the  Silveropolls  claim,  on  tbe  600 
level,  clear  down  to  the  800  and  below,  are 
i  within  and     eitba  side  of  the  side  lines  ot 
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lot  88,  and  that  tbe  vehi  comdatB  of  a  "serlea 
fracturefl  havlits  a  course  genorailr  of 
about  N.  20*  B.  by  8.  20*  W.  in  tbe  mw 
portion."  On  tbli  level  there  are  two  paral- 
lel drifts  running  nearly  parallel  with  tbe 
dyke,  and  at  station  49  of  the  westerly  drift 
there  departs  a  west  crosscut  Into  the  Sil- 
Teropolls  gronnd,  where,  the  witness  says, 
it  has  reached  the  vein.  At  station  643  ot 
the  easterly  drift  there  Is  an  east  cross-cut 
extending  beyond  the  east  side  line  of  lot  38, 
and  a  west  cross-cut  extending  to  the  west 
side  line  of  lot  92.  Tbe  cross-cut,  the  wit- 
ness states.  Is  In  hard  bIo<^  lime  from  sta- 
tion 643  for  a  distance  of  468  feet,  where 
he  claims  he  encountered  an  independent  vein 
consisting  of  crushed  and  Iron-stained  mate- 
rial. He  further  states  that  he  has  not 
found  tbe  foot  wall  of  tbe  vein  on  this  level, 
but  believes  it  Is  about  20  feet  east  of  sta- 
tion 643.  Tbe  hanging  wall,  be  says,  is  at 
or  near  station  6  of  the  Grand  Central  000 
level.  Tbe  witness  Mdntyre  testified  that 
Che  west  cross-cut  was  In  vein  material,  and 
that  these  cross-cuts  were  made  about  15  or 
16  years  ago.  On  this  level  tbe  Butterfly 
•tope  has  been  productive  of  much  ore.  As 
to  the  ore  on  tbe  600  level,  with  respect  to 
the  dip  and  apex  of  the  vein  in  which  It  Is 
found,  tbe  wltneea  Earnebaw  testified:  **Q. 
Do  you  think  tbe  ore  In  tbe  Grand  Central 
working  on  the  600  also  flods  an  apex  In 
lot  88?  A.  I  think  so ;  yes.  Q.  Yon  have  no 
Idea  what  angle  of  dip  would  be  requisite  to 
carry  yon  from  that  600  level  Into  lot  88, 
luTe  yen?  A.  No.  sir.  Q.  It  [the  distance] 
woaU  be  orer  1,600  feet,  would  It  not?  A. 
Somewho*  tbereabont  Q.  But  still  your 
cvlnlon  li  tliat  ai^  work  paralleling  that — 
witbimt  knowing  Uw  distance,  your  opinion 
!■  tbat  tUs  Buttwfly  stive  and  tbe  ore  nortb 
of  tt  on  tbe  600  level  flnda  an  mtex  In  lot  88? 
A.  I  tblnk  It  doea." 

On  tte  700  level  i»  tbe  croee^nt  600  feet 
In  lengOit  from  station  2S.on  the  MammotA 
■Ide  to  statkm  15  mi  tbe  side  of  tbe  Grand 
Central,  In  which  cross'eat  connectifHi  was 
made  between  tbe  two  mines  at  statiott  IS, 
ai^tellant's  map.  Tbe  witness  Akers  says 
tbat  tbe  material  tbron^  wbicb  tbat  croes- 
cnt  nms  is  dyke  and  flractued  limestone;  tba 
witness  Mdntyre,  that  it  is  In  barren  rodk 
tbrongbont;  and  tbe  witnesses  Watson  and 
Cox  ccwroborate  tills.  Tb»  witness  Akers  al- 
so stated  be  had  not  fOnnd  tbe  foot  wa|l  of 
tin  Teln  on  tbis  Uniel,  but  tiKragbt  tbe  ban^ 
lag  wall  was  about  SO  feet  west  of  station  9 
In  tbe  main  Grand  Central  cross<nt  Con- 
DecUcm  betweoi  the  two  mines  is  also  made 
nasr  station  7  at  tbe  Bradley-Consort  line,  In 
the  main  drift  Tbe  witness  says  there  are 
two  brandies  of  the  dyke  <m  tbe  700.  Tber 
diverge,  folng  nortti,  as  aa  tbe  levels  above 
and  below.  Bef«rlng  to  the  main  vein  In  the 
Grand  Central  groond,  the  witness,  after  stat* 
Ing  tbat  Its  oooTse  was  "about  N.  16"  to  20* 
W.,"  testlfled:  -Q.  Now  what  Is  tbe  distance 
betweoi  tbat  cross-cnt  tbat  is  midway  b» 
twesn  15  and  16  ba&  to  the  boundary  Una 


between  the  Consort  and  tbe  Bradley?  A.  I 
make  it  1,110  feet,  sir.  Q.  How  far  northerly 
have  yon.  not  <Hily  what  you  call  rein  mate- 
rial, but  actual  ore?  A.  Why  it  is  mineral- 
ised quite  generously,  I  think.  Q.  Now,  It 
being  1,110  feet  between  tbe  points  you  now 
give,  how  far  do  we  have  actual  ore  stoped 
along  that  level?  A.  Tbe  steles,  sir,  I  could 
not  say.  I  said  good  ore.  Q.  Have  you  In 
tbat  part  of  the  work  in  tbe  Grand  Central 
700  fissures  or  a  series  of  fissures?  A.  Tes, 
sir.  Q.  Could  you  follow  them  from  where 
you  have  the  most  northerly  ore  clear  back  to 
the  Consort-Brsdley  line?  A.  We  followed 
them,  yes.  Whether  tbat  be  along  tbe  central 
portion  of  the  system  of  fractures  I  cannot 
say.  Q.  Now,  when  you  get  to  tbe  Consort- 
Bradley  line,  the  ore  makes  off  southeasterly 
as  shown  upon  that  map?  A.  The  stopes 
make  off  southeasterly.  I  was  going  to  say 
that  tbe  ore  as  far  as  I  saw  it  continues 
southeasterly."  Speaking  of  a  series  of  fis- 
sures, the  witness  testlfled:  "Q.  Could  yon 
follow  them  from  where  yon  have  the  most 
northerly  ore  clear  ba<A  to  the  Conswt-Brad- 
1^  line?  A.  We  followed  them,  yes.  Wheth- 
er that  be  along  the  central  portion  of  tbe 
system  of  fractures  I  cannot  say.  Q.  And 
about  what  Is  tbe  course  of  tbat  line  of  frac- 
tures on  the  700?  A.  N.  15'  to  20*  W."  The 
testimony  of  the  witness  Learned  shows  that 
from  a  point  north  of  tbe  Silveropolis  north 
end  line,  about  station  16,  going  southerly, 
there  is  practically  continuous  ore  on  the 
level  to  near  the  Bradley-Consort  line,  a  dis- 
tance of  about  1,110  feet,  where  tbe  ore  bod- 
ies change  to  a  southeasterly  direction  and 
continue  about  800  feet  furth^  in  tbat  di- 
rection. 

On  the  800  level  Is  tbe  Tranter  drift,  wbtcb 
connects  the  two  mines.  The  witness  Akers 
testlfled :  "Q.  How  many  branches  or  streaks 
of  the  vein  have  we  on  the  800  level  alto- 
gether? A.  Altogether  tJi&re  are  four  shown 
on  the  map.  I  have  not  been  able  to  fix  the 
foot  wall  of  the  entire  vein  anywboo  on  this 
level."  But  be  thought  he  had  found  tbe 
hanging  wall  20  feet  northwest  of  station  24 
in  the  King  William  claim,  at  which  stetlMW 
In  his  opinion,  the  vein  passes  "out  of  work- 
ing to  tbe  northeast"  The  witoess  furtbw 
testified:  "Q.  Give  me  tbe  most  extremely 
j  northern  ore  you  found  on  the  800  level  of  tbe 
Grand  Central,  from  the  Consort  and  Brad- 
ley, and  then  give  os  tbe  lengtbt  A.  Tbe 
face  is  in  ore,  bat  I  don't  know  tiiat  the  en- 
tire woiiElnff  from  eoraer  5  to  point  80  ftat 
north  of  the  woiidng  ma  Aed  Srlnse,*  nndw 
fbe  Slog  William  surface,  la  in  we  throned 
out  Its  entire  length.  It  is  snbstantlally, 
however.  In  v^  from  a  point  whlt^  I  nnder^ 
stand  to  be  station  8;  fbcnce  north,  to  the 
wortclng  marked  *Dago  wlnse,*  I  am  In  lin» 
•tone,  bat  would  add  to  tbat  that  I  bellete 
tbe  vein  to  be  sll^tly  ta  the  wast  of  tbat 
drift  Q.  Passing  thence  north  throogb  sta- 
tions 18  and  14,  out  to  raise  16,  what  have 
yon?  A.  I  have  tbe  vdn  passing  oat  of  the 
drift,  practlcallr  at  statloD  10^  gt^ng  m  ts 
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ralM  IS.  I  am  In  vein  between  Btatlon  14 
and  35,  and  the  workings  on  to  the  east,  and 
to  the  weat ;  bnt  I  hare  no  notation  coTerlng 
the  raise  at  station  15,  concerning  which  yon 
hare  qneatloned  me.  From  station  16  to  16 
I  hare  quartz  there  in  the  working,  and  ore 
Jnst  to  the  west  and  at  the  sontb  rein,  and 
rnnnlng  from  station  16  to  17  I  hare  highly 
■lUclfled  lime  for  that  80  feet,  and  from  sta* 
tlon  17  northerly  I  hare  vein,  though  I  can- 
not say  whether  the  ore  is  merchantable  or 
not  Q.  Now,  when  you  go  to  the  Consort- 
Bradley  line,  the  ore  makes  off  southeast, 
as  shown  on  this  map?  A.  The  stope  makes 
oB."  The  witness  Watson  described  the 
workings.  Including  the  Tranter  drift,  of  the 
Mammoth  800  level,  as  follows :  "From  sta- 
tion 4  to  station  6  It  is  in  lime,  and  in  cross- 
cut from  station  4  to  the  west  we  have  shat- 
tered Ume,  out  to  station  120.  Th^  we  have 
vein  and  ore,  and  a  drift  rnnnlng  to  the  south 
In  the  main  or  east  drift  Running  northerly 
and  southerly  we  have  Teln<arrylng  ore. 
Now,  along  the  Tranter  drift  that  runs  from 
the  drift  I  last  spoke  of  towards  the  west 
betweeu  stations  9  and  10,  blocky  lime,  and 
somewhat  softened  in  places,  along  a  bedding 
plane.  It  Is  lime  and  fissured  In  some  places 
in  rein  material,  down  to  near  station  11, 
and  from  there  It  Is  dyke  material,  66  feet 
with  the  dyke,  on  clearly  defined ;  and  aftw 
passing  the  dyke  material  we  have,  as  nearly 
as  I  can  make  It  from  there  on  to  the  ttope, 
brokffii  lime,  crushed;  and  now,  taking  the 
drift  we  get  it  just  before  reaching  the  tt<^ 
that  runs  to  the  southward,  that  Is  in  vein 
material.  In  that  drift  we  have  a  wince  and 
raise,  and  the  winjse  goes  down  to  Uie  900. 
and  I  am  not  positlTe,  but  I  think  the  raise 
goes  op  to  the  drift,  Just  above  the  800  leveL** 
The  witness  says  the  workings  to  the  north 
of  the  Tranter  drift  are  through  shattered 
and  stained  limestone  to  about  station  150, 
where,  in  a  drift  running  west  he  says,  there 
Is  a  winze  with  copper  ore  In  It,  and  b^ond 
that  station  north  to  the  end  there  Is  vein 
material.  He  also  stated  in  effect  that  the 
developments  In  the  mines  had  not  beai  suffi- 
cient for  him  to  determine  whether,  on  any 
level,  the  wortclngs  extended  easterly  beyond 
the  foot  wall  boundary  of  the  vein. 

On  thB  900  and  lower  levels  the  condltlona, 
■0  ter  as  the  developments  are  shown,  are 
■bnllar  to  those  on  the  800  and  700.  The 
dlagrama  Indicate  soflldaiUy  the  depth  to 
whldi  the  developments  In  both  mines  extend. 
Tbe  teatUnony  of  witnessea  tox  the  defoidant 
AowB  not  ooly  13iat  the  vein  on  the  various 
levels  conslats  ot  a  series  ot  fractures  or 
flssores,  soma  extending  northerly  and  soutik* 
•rly,  some  northweot^y  and  Mratteaaterly, 
and  othm  norOieastwly  and  Kmthwesterly, 
hot  also  that  in  both  mlnea  the  strata  or  bed- 
dinr  planes,  were  bnrfcen  and  shattered,  and 
tUtsd  In  **ever7  ooneelvaUe  direction  and  to 
all  degrees  and  angles  of  Inclination.'* 

Beapeettng  the  width  or  exterior  limits  of 
tiha  vein,  Uke  witness  Akera  testllled:  'The 
boandaclaa  of  flila  vtfn  woold  be  the  limits 


of  the  fracturing  which  had  occnrred  and 
been  produced  by  the  dynamic  fwcea  ex- 
erted in  creating  the  vein.  Q.  And  so  far  as 
that  fracturing  extended,  so  far  yon  would 
claim  your  vein  extended?  A.  Flos  asy  ad- 
ditional width  of  ore  or  vein  matter  that 
might  be  produced  by  metasomatlc  cbangew 
Q.  Would  yon  claim  that  the  limits  of  your 
vein  were  coincident  with  the  limits  of  the 
fracturing?  A.  No.  air;  not  where  replace- 
ment had  changed  the  limits  of  the  fractur- 
ing. Q.  Would  yon  claim  that  your  vein 
extended  at  least  as  far  as  the  limits  of  the 
fracturing?  A.  Tee,  sir."  The  witness  al- 
so stated  that  the  vein  was  a  "flssured  se^ 
tlon  of  Ifmestone,"  and  the  witness  Watson 
testified  that  as  he  understood  It  the  vein 
was  "bounded  by  the  fissurlng,"  and  that 
"If  the  Assuring  were  all  connected"  and 
"extended  4,000  feet"  he  would  say  the  vein 
ttctended  that  far.  He  could  not  detwmlne 
from  the  developments  <m  any  level  whether 
any  of  the  workings  extended  b^ond  tbe 
foot  wall  boundary  of  the  vein.  From  the 
testimony  of  the  wltneaa  Mclntlre  It  appears 
the  vein,  as  shown  by  the  devekqanents,  on 
the  900  level  18  nearly  900  feet  wide,  on  the 
700  level  IJOSO^  and  on  the  000  level  1,020 
feet  In  width.  This  witness  said  that  If;  on 
the  TOO  level,  a  cross-cnt  wore  driven  throng^ 
barroi  limestone  all  the  way  frcon  H,  a 
point  «t  the  northerly  wf^dngs  at  the  Cteand 
Coitral,  eastCTly  to  M-4,  a  point  at  eestem 
limit  of  the  vdn,  as  fixed  by  him,  dlstaooe 
1,060  feet,  and  ore  bodies  appeared  at  M  and 
M-4,  he  would  oondude  they  were  In  the 
same  vain. 

Bespectlnf  the  OmmtT  the  wit- 

ness MxtSxntjn,  epeaUng  of  the  800  level, 
says  that  from  station  A,  near  ttut  end  line 
extended  IhroDgh  stations  16S,  166,  167,  and 
beyond  the  1,100  Coot  Une^  It  is  hi  ore  aU 
the  way,  and  is  what  la  called  the  "back  lis- 
sure'';  and,  refnrrlng  to  the  TOO  level,  be 
said:  "Q.  Going  agatai  to  the  ore  here  east 
of  station  33,  at  the  pohit  mai^d  *Kal8e^* 
and  directing  your  attoitlon  to  the  ore  and 
vein  matter,  whldi  yon  stated  yon  had  tboe 
northeriy  along  that  drift  to  and  beyrad  tbm 
1,100-fbot  Unsb  I  wlU  ask  yon  If  that  Is  not 
what  yon  call  the  back  flssnre?  A.  I  call 
It  the  back  flssm"  The  witness  alao  says 
that  on  the  600  level  the  main  drift  fnxn 
etattm  40  to  the  MOO-foot  line,  la  In  the 
back  flasore  and  In  vein  matter;  that  on 
the  600  level  the  drift  rnnnlng  tnm  station 
80,  past  raise  from  Ihe  EUlven^Kdls  south 
end  line  extended,  stations  81,  82;  and  088, 
to  642  on  the  1,100-fbot  line,  Is  In  me  and 
on  the  back  flssnre;  that  on  the  400  level 
the  back  flssnre  extends  from  the  rates 
north  of  station  OS,'  thance  nortti  through 
stationa  a,  b,  c,  and  d  to  the  face  of  ttie  drift, 
and  thence  on  through  station  90,  being 
where  It  crosses  the  BtlveKvolls  aonlh  end 
line,  90  feet  west  of  tlie  west  side  line  of  lot 
88;  that  <m  the  800  or  Mammoth  tnnnel 
level,  the  main  drift  rons  across  tbs  BUvar- 
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c^Vm  Mmth  end  Una  tbxoagh  Btatiou  9  to 
IT,  and  on  fluontfi  itatiMn  109  and  22, 
icrow  UM  1,100-foot  line,  la  In  the  batik 
ftnnn  tbroogh  the  BetB7  atope,  and  that 
toeb  IwA  flBsnre  la  10  or  15  feet  west  of 
where  the  drift  croaeea  that  end  line,  the 
witneaa  at  tbe  same  time  stating  that  the 
Betay  ati^  waa  eitended  to  tbe  800  level 
alnce  thla  ault  vaa  eommenoed,  but  waa  ex- 
tended down  to  the  400  "a  good  many  years 
ago,  and  below  the  400  leTel";  ttiat  on  the 
Plinniner  tnunel  lere^  the  idlt,  extending 
northerly  acroaa  that  aame  end  line  throngh 
ttB  CBrlen  wlnae  near  tin  1,100-foot  line 
and  acroea  tiiat  Une^  la  **ta  what  la  called 
tbe  iMuik  flaaoraP  bdow,  and  It  la  In  ore  all 
the  way"  between  those  lines,  acane  ot  It 
betns  *now  grade  we,  aome  good  ore";  and 
that,  on  the  Finn  tnnnel  lerel,  the  drift  run- 
ning nmtberly  from  station  08  across  the 
same  end  line  through  atatlona  OS  to  00, 
and  tbe  CBrim  wlnse  to  the  1,100-foat  llne^ 
Is  In  *Vliat  la  called  the  "haA  flssnre,' "  and 
Is  In  **low  grade  ore  practically  all  the  way." 
The  witness  also  teetlfled  that  on  each  of 
tbe  last  two  terelB  mentioned  the  distance 
from  tbe  point  where  the  bade  flssnre  crossed 
tbe  SIlTCTopolla  sonth  and  line  extoided  to 
tbe  west  aide  Hne  of  lot  88  Is  90  feet  The 
witness  Eamshaw  Indicates  tbe  location  and 
dip  of  tbe  batik  flaanre  from  tiie  Finn  to  the 
800  lerel,  and  corroborates  the  testimony  of 
tbe  prerlous  witness.  Likewise  as  to  other 
testimony  for  tbe  defendant  on  tlda  subject 

Speaking  of  tbe  dip  of  ttie  baA  flaanre, 
the  witness  Akera  said  that  from  the  work- 
ings In  tbe  mine  Iw  ftrand  the  dip  ftom  tbe 
aortaca  to  tbe  800  toral,  to  be  *Wigbtly  to 
ttM  weat;  anwoxlmately  between  SO*  and 
Tsrtlcal";  that  from  tbe  800  to  tbe  OOO  lerti 
tbe  d^  of  tbe  Coot  waU  la  about  00"  flrom 
the  horlBontal;  and  that  from  the  600  to 
tbe  800  laml  it  bad  a  dip  of  abont  8B*  tnm 
tbe  horiscHita].  Tbe  witness  Eamshaw  testi- 
fied that  tbe  difference  In  eleratlon  between 
the  800  and  the  Finn  level  la  688  feet;  that 
where  tbe  back  Assure  crosses  tbe  Bilreropo- 
Us  south  end  line  extoided  on  the  800  level 
it  la  186  feet  westerly  of  tbe  west  aide  line 
•f  lot  88;  and  that  on  ttm  Finn  level,  where 
tbe  back  flssnre  crosses  the  same  end  line, 
It  la  BS  foot  weat  of  that  aide  line,  the  fla- 
anre being  tbna  48  feet  farther  west  on  the 
800  than  on  the  Finn  levti,  and  consequently, 
aa  he  aaya,  In  deacoidlng  a  vertical  distance 
of  688  feet  the  distance  between  the  two 
Icrvtfa,  the  an^  of  dip  was  86°  80*  from 
tte  hnlaontaL  The  testimony  relating  to 
tte  Tirloua  levels  and  workings  of  the  mines 
ttna  referred  to  la  not  materially  different 
tm  character  and  Import  ttom  tbe  mass  of 
taaUsKmy  of  nmnerona  other  witnesses  for 
tbe  defendant  on  the  same  subjects. 

In  turning  to  the  testimony  on  tbe  part 
€t  the  plaintiff,  to  ascertain  therefrom  what 
fftcts  and  conditions  are  revealed  by  the 
imdergronnd  worfcli^  It  will  not  be  neces- 
sary  to  refer  in  tbe  aame  detaU  to  the 


tnnnela,  drifta,  and  other  worUnga  on  the 
various  levela,  alnce  tanOi  of  tbe  evidence 
already  referred  to  la  not  controverted.  Ref- 
erence to  the  plalntifTa  evidence^  therefore^ 
wilt  be  more  genwaL  Prof.  Saae^,  teatttf- 
Ing  for  the  plaintiff,  says  tbe  vein  or  lode, 
"both  In  Ita  outcrop  at  tiie  aurfoce  and  in 
et/eptb,  passes  wholly  on  ita  strike  out  of 
lot  S8,"  at  a  point  on  the  west  side  line 
of  that  lot,  about  87  fMt  soutfaerly  tvom  tbe 
Sllveropolia  aoi^  end  line  extended,  and 
that  the  ore  altuated  beneath  tiie  Sllveropolia 
and  Ckmaort  mining  claims  doea  not  lie  in 
any  vein  or  lode  having  Ita  apex  In  lot  88 
north  of  tiiat  aid  line,  but  tOrma  a  part 
of  a  vein  or  lode  having  ita  apex  within 
the  surface  bonndariea  of  the  SllvoropoUs 
and  Consort  claims.  He  also  says  the  Betsy 
attqjw  on  the  800  level  la  not  a  part  of  the 
Mammoth  vein,  but  "la  in  tbe  bade  v^" 
Respecting  the  territory  north  of  that  end  line 
extended  and  easterly  of  the  line  of  stoplng 
In  dteectifm  of  tbe  line  T-B,  bis  teaUmony 
la  to  tbe  effect  that  the  develoimients  on  the 
diffwent  levels,  from  tbe  Finn  tunnel  down 
to  the  900  and  btfknr,  show  that  tSw  work- 
ings are  in  barren  material,  except  the  back 
vein  or  fissure,  which  appears  to  fade  out 
before  It  reacbea  tiie  1,100-foot  line;  tiiat 
the  vaiioos  levela  are  driven  mostly  tiuoui^ 
broken,  fissured,  and  shattered  lime  rocka, 
In  plaeea  through  brecciated  and  stelned 
material,  and  the  d^ea;  that  on  tiie  Grand 
Central  side  the  aedimentary  beds  are  as 
much  shattered  and  broken  as  on  the  aide 
of  the  Mammoth,  except  where  tiie  breeka 
or  dykes  occnr;  and  that  the  vein  cooalata 
of  a  aeriea  of  flaanrea,  having  Ita  goieral 
courae  In  the  direction  of  the  llnea  W-U» 
n-T,  and  T-S,  and  passes  tbrou^  tlie  dykea 
northwceterly  alcmg  tlie  Une  U-^  on  its 
strike,  passing  through  the  Ooatee  dyke  be- 
tween the  000  and  700  levels,  and  through 
the  Finn  dyke  at  tbe  Bench  stop&  Speaking 
of  the  dykes  between  the  600  and  the  TOO 
levels  the  witness  said:  "The  two  dykee 
are  jnst  a  short  distance  apart  on  these 
different  levels,  the  Junction  being,  as  I 
explained.  Just  at  a  point  sllgbtiy  south,  nev- 
er more  than  100  feet  south  at  any  point; 
I  think  of  the  BIlTcropolls  end  llnei  llie  Junc- 
tion is  almost  vertical.  On  all  the  levels  It  la 
Inclined,  going  to  the  west  It  Ilea  under  tin 
Sllveropolls  south  end  line  practically,  some- 
times 100  feet  to  tbe  south ;  then  on  the  next 
level  they  will  widen  out  join  und»  tbe  line. 
It  goes  up  to  the  roof  of  lime,  with  very  lit- 
tle clay  material  arching  It  over."  Be  also 
stetes  that  the  "Inclination  of  tbe  vein  is 
76'  bi  that  northwesterly  dtrecti<m"  along 
tbe  line  U-T,  from  tbe  horlcontat 

Dr.  Talmage,  testifying  for  plaintiff,  cor- 
roborated the  testimony  of  Prof.  Jenny,  and 
speaking  of  tbe  Finn  tunnel,  from  station  08 
north,  be  says:  "As  you  go  through  that 
tunnel  from  its  month  to  Its  face  there  are 
absolutely  no  indications  of  mlnwalizatlon." 
And  the  witness  also  says  that  tbe  country 
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tbroQgb  whldh  tbe  200  and  400  levels  of  the 
Grand  Central  are  drlTW,  from  the  abaft 
easterly  to  where  ore  is  encountered,  consists 
of  broken,  fissured,  and  fractured  limestone, 
shattered  as  much  as  lu  any  of  the  workings 
In  ^tber  of  the  mines,  except  where  suc^ 
workings  penetrate  the  dykes.  Be  speaks 
likewise  of  tbe  Grand  Central  700  level  from 
the  shaft  easterly ;  and  according  to  bis  testi- 
mony the  material  Is  much  the  same  in  the 
long  cross-cut  at  station  648  and  the  northern 
workings  on  the  Mammoth  600  level,  except 
where  the  dyke  material  la  encountered.  The 
witness,  after  testifying  that  the  strike  of 
the  vein,  from  the  south  end  line  of  lot  88, 
proceeding  north,  la  In  tbe  direction  of  line 
TV-U,  about  N  7°  W.,  true,  to  the  point  U, 
thence  along  the  line  U-T,  N.  51"  true, 
to  the  point  T,  thence  in  the  direction  of  the 
line  T-S,  and  that  the  boundaries  of  the 
vein  "would  be  determined  by  tbe  nature  of 
tbe  mineralized  matter,  and  therefore  by  the 
limits  of  the  ore  bodies  themselves,  both  on 
the  sides  and  upward,  and  doubUeas  down- 
ward, If  yon  went  to  the  bottom  of  them," 
gave  hla  reasons  as  follows :  "My  reasons  are 
based  upon  tbe  positions  of  tbe  ore  bodies. 
I  followed  tbem  for  great  distances,  from  the 
■onth  northerly,  and  have  followed  tbem  on 
some  of  the  levels  from  the  northern  part 
soutlierly.  and  I  find  them  to  be  virtually  as 
indicated  here  on  tbe  map.  Coming  from  the 
Grand  Central  workings  Id  the  southerly  di- 
rection, I  find  the  ore  bodies  following  a  line 
which  Is  approximately  north  and  south. 
When  I  reach  the  point,  or  when  I  project 
the  point  Indicated  here  as  connection,  near 
the  letter  T,  as  a  deBlgoatlon  ct  tbe  line— of 
the  line  T-U — I  find  the  ore  bodies  turning 
to  the  east  and  puraulns  a  wmtheosterly 
course  until  we  readi  the  (we  In  the  netghbor- 
hood  or  In  tbe  Cunningham  stope,  when 
another  turn  Is  observable  and  plainly  ap- 
parent The  ore  bodies  then  follow  a  course 
mHresented  by  the  line  W-U.  Now,  along 
ttat  btit  from  tbe  ncortta  to  tbe  south  I  find 
those  ore  bodies  confined  within  a  limited 
area,  not  more  than  a  hundred  feet  wide  In 
general  In  e»«m1n!ng  tbe  several  workings, 
running  northerly— I  mean  to  aay  firom  tbe 
line  T-n— I  fall  to  find  any  contlnnatlon  of 
the  great  ore  bodlee.  I  make  this  answer 
Independent  of  the  consideration  of  outcrop, 
having  already  stated  that  after  diligent 
search  for  an  outcrop  on  lot  88  I  have  fail- 
ed to  find  it ;  and  beneath  the  ground  I  fail 
to  find  any  vein  to  apex  or  to  strike,  and 
therefore  I  fail  to  find  any  apex  or  strike  of 
a  vein." 

The  witness  Wilson  says  the  200,  400,  700, 
900,  and  1,100  levels  of  the  Grand  Central, 
from  the  shaft  easterly,  are  driven  through 
broken,  shattered,  and  fissured  limestone,  and 
that,  with  the  exception  of  tbe  dyk^  "there 
ia  a  correspondence  in  what  we  see  In  passing 
through  the  drifts."  on  the  Mammoth  300 
level,  "from  station  86  out  to  their  faces." 
He  further  testified:  "Q.  Have  you  been  qp 


the  Condon  wlnie  through  the  works  brands 
Ing  therefrom,  and  through  tbe  Condon  tun- 
nel, or  what  la  marked  on  our  map  as  Acci- 
dent tunnel,  to  Its  easterly  face?  A.  Tea,  sir ; 
I  have  been  up  In  through  those  WOTklngs. 
From  the  easterly  ta.ce  westerly  it  is  In  lime- 
stone. This  limestone  Is  atendlng  Quito 
vertical."  He  also  aays  tbe  cross-cut  on  tbe 
700  level,  from  station  739  to  72,  in  which 
connection  la  made  between  the  mines,  **is 
entirely  nnmln^allzed  in  Its  total  loigtb." 
The  witness  Tyler  said  that  the  limestone^ 
through  which  the  200,  400,  and  700  levels  of 
the  Grand"  Central  are  run  from  Its  shaft 
easterly,  Is  as  much  broken  and  fractured  as 
is  the  limestone  in  any  of  the  northem 
woi^lngs  In  either  of  tbe  mines,  excepting  tbe 
dykes,  and  that  "the  only  portion  of  tbe 
Mammoth  ground,  of  the  cross-cuts  In  tbe 
Mammoth  ground,  that  compare  with  tbe 
openings  and  fissured  condition  of  the  Grand 
Cfflitral  200  croaa-cut,  la  a  portion  of  tbe  east 
600  cross-cut  of  the  Mammoth  In  tbe  neighbor^ 
hood  of  station  643,  from  that  west  to 
stetion  641.  That  is  the  triangle  of  ground 
between  tbe  two  dykes  and  la  very  much 
tlasnred  and  broken."  He  also  testified:  "Q. 
Now,  taking  tbe  vein  In  sections,  subdividing 
It,  what  would  you  give  as  the  strike  of  the 
various  divisions?  A.  Tbe  average  strike  ot 
the  southerly  portion  would  be  In  the  direc- 
tion of  the  line  W-U;  of  the  middle  portion 
of  that  crossing  through  tbe  Bradley  fraction 
would  be  in  tbe  direction  of  tbe  line  U-T; 
that  from  T  northerly  through  the  Butterfly 
stope  would  be  in  the  line,  I  should  Judge, 
about  N.  10"  or  12°  W."  The  testimony  of 
other  witnesses  for  plaintiff  respecting  the 
underground  workings  is  of  similar  import. 

Respecting  the  boundaries  of  the  v«Ui  Col. 
Wall  testified:  "As  shown  by  the  excava- 
tions, the  work  had  extended  to  the  limit  ot 
the  ore  and  Into  the  rock  at  various  points 
•long,  showing  definite  and  eaaily  understood 
boundaries;  and  these  boundaries  could  be 
none  othor,  or  no  better  deacrlbed,  than  tbe 
limit  of  tiie  OTe.  Wbarever  replaconent  had 
ceased  there  It  was  simply  llmestme,  within 
a  few  inches,  and  this  leaned  to  be  true 
everywhere.  The  stopes  had  been  extended 
aa  far  as  profitable,  and  thai  here  and  tiliere 
cuts  driven  out  until  barren  llmesbme  wan 
encountered,  and  all  this  within  a  distance  ot 
a  very  few  feet  from  a  point  at  which  stop- 
Ing  had  ceased;  that  Is,  from  which  tbe  ores 
had  bem  removed.  Q.  Within  a  tot  few 
feet  yon  come  Into  barren  llmet  A.  Evoy- 
where."  And  he  says  tbe  width  of  tbe  are 
through  the  Grand  Central  la  irregular,  IQ 
to  40  feet,  "In  places  as  much  as  100  feet,  or 
even  a  llttie  more."  Prof.  Jenny  says:  "I 
conaider  the  Ibnlt  of  the  vein  to  be  tbe  limit 
of  the  mineralization."  Dr.  Talmage  testi- 
fied: "The  boundaries  of  this  me  body  or 
vein  throughout  Its  entire  extent,  In  my  opln* 
Ion  and  Judgm^t,  would  be  determined  by 
the  nature  of  the  mineralised  matter,  and 
therefore  by  the  limits  of  tbe  «•  bodies 
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themselTes,  both  on  the  sides  and  upward, 
and  doubtless  downward,  if  son  went  to  the 
bottom.  X  would  consider  the  rock  there 
mineralized  In  the  sense  in  which  we  are  us- 
ing the  term,  as  indicating  ore  mattv  wh^ 
It  carries  valaable  metals  to  an  amoont  in 
excess  of  the  ralnable  metals  carried  the 
eotmtry  rock.  Q.  I  will  ask  yon  If,  In  your 
examination  of  the  works  of  both  mines,  joti 
are  enabled  to  find  else  than  the  limit  of 
mineralization  that  could  be  assumed  as  the 
boundary;  In  other  words,  if  we  were  to 
cut  loose  from  the  mluOTallzatlon,  whether 
yon  could  find  anything  as  yon  traveled  east- 
erly or  westerly  which  could  be  taken  as  a 
limit  of  demarkatlon  between  the  vein  and 
the  country  rockl  A.  I  know  of  no  other 
boundary  or  limit  tfiat  could  possibly  be  set." 
The  witness  Loose  testified:  "Nowhere  hare 
I  seen  that  [the  ore]  more  than  00  feet  or  100 
feet  wide."  A  number  of  other  witnesses  for 
the  plalntlEr  testified  to  the  same  effect  aa  to 
the  limits  of  the  rein. 

The  witness  Jenny,  epeaklns  of  the  dc{K>- 
aition  oT  the  ore  in  these  mines  by  replace- 
ment, says :  "In  the  heart  of  the  ore  bodies, 
where  the  ore  was  deposited  at  the  yery 
htight  of  the  ore-making  period,  where  the 
•ointlon  and  the'  action  were  most  Intms^ 
we  fi&d  chemically  inire  galena,  flue  grain- 
ed In  Its  structure  as  a  piece  of  ste^,  exactly 
replacing  the  shape  and  form  and  else  of 
the  original  limestone  fragments;  and  If  flie 
Btope  be  dusted  over  by  the  ft)rce  of  the  ex- 
plosion of  shots  In  mining,  so  that  It  has  a 
little  dimmed  the  appearance  of  the  ore.  It 
la  Impossible  by  the  eye  to  distinguish  frag- 
ments of  limestone  which  weigh  only  a  few 
pounds  from  fragments  of  galena  that  yon 
cannot  lift  The  rock  has  been  converted 
witbont  a  change  of  form  directly  Into  the 
ore  Itself."  There  is  nrach  other  testimony 
showing  indications  that  the  rein  was  ftmn- 
ed  by  replacemmt. 

The  witness  Brooks,  after  explaining  the 
projections  of  the  ore  bodies  of  the  Mammoth 
mine  on  the  plane  U-T,  testified:  Mr. 
Brooke,  have  you  ascertained  the  vertical 
distance  from  the  surface  to  tiie  1.800  level? 
A.  Tes,  sir;  the  vertical  distance  Is  1,800 
feet  Q.  Have  yon  taken  ttw  horlaontal  dis- 
tance from  the  most  easterly  ore  to  the  sur- 
face, and  most  westerly  at  1,000,  in  the  vi- 
cinity of  the  Mammoth  shaft?  A.  Tes,  sir; 
It  Is  100  feet  from  the  most  easterly  point  on 
the  surface  to  the  most  westerly  point  of  ore^ 
aa  I  snrv^ed  It,  on  the  1,000.  Q.  Now, 
what  is  the  angle  of  the  dip?  A.  86.4S* 
from  the  borlzontaL"  The  witness  Tyler 
says  that,  from  the  top  of  the  winze  on  the 
400  level  of  the  Grand  Central,  where  ore 
appears,  to  the  ore  cot  the  plane  E-E, 
on  the  1,000  level,  the  westing  of  9S  feet  Is 
made,  and  that  ^ves  angle  of  dip,  for  the 
whole  distance  of  82°  from  the  h(n1s»tal. 
Bb  also  says  that  the  vertical  distance  tnm 
Am  ti9  of  the  on  above  fbe  aOO  levd,  Jwt 


north  of  the  1,100-foot  line,  down  to  the  ore 
on  the  800,  Is  270  feet  and  that  the  westing 
is  80  feet,  giving,  through  that  depth,  an 
angle  of  78°  80*  from  the  horizontal.  Prof. 
Jenny  says  in  the  section  along  the  line 
U-T  the  beds  course  N.  70°  W..  magnetic, 
ffitactly  with  the  strike  of  the  fisBures,  but 
that  the  dip  of  the  fissure  Is  75°  to  80°  from 
the  horizontal.  Numerous  other  witnesses 
for  the  plaintiff  gave  similar  testimony  re- 
specting the  underground  wmklngs  of  these 
mines. 

Respecting  the  faulting  along  the  Finn 
dyke,  the  witness  Akers  stated  that  he  should 
expect  the  faulting  or  interruption  of  the 
vein  on  Its  downward  course  was  consider- 
ably over  50  feet  and  possibly  several  hun- 
dred feet  and  then  said :  "That  Is  only  an 
approximation,  since  the  real  truth  as  to  the 
Question  of  throw  can  never  be  determined. 
Q.  If  the  hanging  wall  of  the  fault  bad 
gone  upward.  It  would  have  been  what 
kind  of  a  fault?  A.  It  would  have  been  a 
reversed  fault  Q.  If  the  hanging  wall  had 
gone  downward,  It  would  have  been —  A. 
Normal  fault  sir;  and  I  don't  know  which 
It  did.  I  know  It  did  one  or  the  other.  It 
either  rose  or  sunk;  but  In  either  case  that 
condition  of  affairs  would  be  produced.  We 
would  have  a  dislocation  either  above  or 
below."  He  also  testified :  "Q.  If  the  dyke 
fault  had  taken  place  after  the  vein  was 
formed,  what  would  you  have  expected  of 
the  vein  in  the  way  of  faulting?  A.  I  would 
have  expected  that  vein  to  have  been  cut 
oft,  and  the  two  ends  of  the  vein  removed 
from  each  other,  so  that  there  vrould  be  no 
connection  whatever  between  them."  The 
witness  Bamshaw,  speaking  of  the  dyk^ 
said:  "It  could  be  called  vain  material,** 
that  It  "was  crushed  and  fissured  before  the 
vein  was  formed,  and  that  "by  the  secondary 
movements  on  the  fissurlng  it  has  been  fur- 
ther crushed  and  ground  up."  The  witness 
Jenny,  speaking  of  the  Finn  break,  said: 
"Flrat  in  the  movement  the  rocks  were  shat* 
t«red  and  broken  up  Into  large  pieces,  many 
feet  in  dimensions,  and  lines  of  sheeting  or 
fissurlng  parallel  with  the  dyke  made  through 
the  rocks  and  the  material  there  adjacoit  to 
the  fissure.  Then,  as  the  movement  continu- 
ed, these  masses  of  rock  w»e  pulverized 
more  and  more— more  and  more  broken. 
It  is  very  irregular  in  width.  In  some  places 
only  10  feet  wld^  In  other  places  It  wonid 
expand  to  80,  40,  or  50  feet  in  width.  Then, 
where  it  united  with  the  Coates  dyke  on  the 
south,  It  is  possibly  120  to  126  feet  wld& 
The  dyke  appears  to  have  grown  from  ite 
eastern  aide  towards  Ite  western.  On  the 
eastern  side,  which  would  be  Ite  foot  wall, 
we  find  a  heavy,  tough  stratum  of  clay. 
That  IB  [due  to]  the  grinding  movement  of 
one  wall  moving  upon  the  other."  He  also 
testified:  "Q.  Did  you  find  any  place  else, 
excepting  at  the  point  along  the  line  T-U,  to 
the  northf  where  the  on  body  goaa  throngh 
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tbeae  dykesT  A.  I  did  not  To  the  sontli  w 
And  the  great  fault,  which  has  aided  In  mak- 
Inf  tbe  apex  atope  100  to  IDO  feet  wide.** 

Ifr.  Tflet,  referring  to  faulting,  testifled: 
"I  ttalnk  that  there  has  botti  movement,  along 
the  line  of  the  foot  wall  of  the  I*lnn  break 
and  on  different  parallel  Blips  Included  with- 
in the  Coates  dyke,  which  hai  resulted  In 
tbe  dislocation  of  the  ore  body,  in  a  dropping 
of  tbe  ore  bodies  lying  west  of  the  dykes,  to  j 
a  position  anywhere  up  to  400  feet  or  so  | 
lower  than  that  formerly  occapied  before 
tbe  faulting  took  place."  Speaking  of  tbe  I 
we.  Blight  in  qnantity,  found  In  brokoi  and 
shattered  material  near  the  southerly  end 
of  the  drift  nmning  south  along  the  dyke 
on  the  400  level,  at  station  4011,  and  In  ex- 
planation of  the  occurrence  of  ore  there, 
the  witness  said :  **I  should  Judge  it  Is  mere- 
ly anotber  occurrence,  on  a  very  small  scale, 
of  what  we  And  farther  to  the  north  in  the 
stopes  about  tbe  500  and  tbe  little  stoplng 
about  tbe  400  Just  north  of  this  in  the  dyke ; 
that  Is,  in  tbe  part  carried  down  from  tbe  ore 
bodies  above."  Speaking  of  ore  found  on 
the  500  level  between  stations  622  and  822b, 
the  witness  says :  '^hls  was  a  thin,  compara- 
tively thin,  body  or  sheet  of  ore  material, 
as  far  as  I  could  find  by  passing  vp  and 
down  through  the  stopes,  which  lay  within 
the  fault  or  within  the  dyke,  and  to  the 
west  of  the  foot  wall  of  the  dyke;  a  sheet 
of  core  In  a  tabular  form,  which  lay  along 
tbe  dyke,  partly  as  If  It  had  been  dragged 
there,  and  partly  as  If  It  was  a  mass  of  ore 
that  bad  been  carried  down  with  tbe  fAultlng 
and  left  there."  Dr.  Tabnage,  describing 
the  oocurroioe  of  ore  and  condition  of  tbe 
d7k«  there,  said:  "I  found  evidence  of  low- 
grade  This  occurs  on  the  surface  of 
fractured  i^ecai  of  limestone.  The  foot  wall 
of  the  dyke  at  station  4011  Is  beautifully 
polished,  giving  evidence  of  movement  pro- 
ducing typical  Bllckensldes.  Further  evl- 
Omce  of  fault  Is  in  the  brecdated  condition 
«tesiding  westerly  from  the  polished  foot 
wair  of  the  dyke 

The  f<»^lng  statement  and  extracts  of 
the  testimony,  show  ttM  character  of  the 
evidence  Introduced  at  the  trial  in  this  case. 
Tbe  case  was  thus  submitted  to  tbe  court  and 
Jury  wltii  evldoioe  relating  to  all  parts  of  tbe 
propatl»,  surface  and  underground.  In  the 
greatest  detail,  and,  the  jury  returning  a  ver- 
dict upon  tbB  special  laauea  In  favor  of  the 
plaintiff,  tbe  court  adt^Erted  the  verdict,  and 
found,  agreeably  with  it,  that  the  top  or  apex 
of  the  vein  eontlnuedt  from  the  southerly  «nd 
line  of  the  first  northern  ertenslon  of  the 
Mammoth,  lot  88,  to  tlie  place  where  tbe  Cun- 
ningham stope  at  Its  northerly  edge  or  end 
crossed  In  Its  northwesterly  course  the  west 
Bide  line  of  that  lot;  such  point  or  place  be- 
ing, as  found,  690  feet  north  of  sucb  aouthw- 
ly  end  line,  and  90  teet  south  «F  tl»  sonthnly 
sod  line  of  the  Silveropolis  mlnbig  dalm, 
extended  easterly  In  its  own  direction  across 
lot  88 ;  that  at  that  point  Ibe  vein  on  its  strike 
and  at  its  apex  wholly  departs  fhun  lot  88^ 


and  does  not  continue  within  that  lot  between 
the  planes  drawn  through  the  Silveropolis 
southerly  end  line  so  ext^ided  and  the  IJOO- 
foot  line;  that  soch  apex  does  not  continue 
north  of  snch  end  line  within  the  limits  of 
lot  88 ;  that  betweoi  such  planes,  on  that  end 
line  so  extended  and  on  the  l«100-foot  line, 
there  is  no  apex  or  part  of  an  apex  of  any 
vein,  lode^  or  ledge,  which  vein,  lode,  or  ledge 
on  its  dip  extrads  to  and  includes  tbe  ors 
bodies  known  to  exist  beneath  tbe  surface  ct 
the  Silveropolis  and  Consort  Mining  claims, 
between  tbme  planes;  and  that  tbe  apex  of 
the  vein  or  lode  which  is  In  tbe  south  end 
of  lot  88  does  not  ccmtlnue  In  that  lot  north 
of  tbe  SilvKopoUa  south  md  line  extended. 
Tbe  decree  Is  In  harmony  with  these  flfHUngn, 
and  directs  that  the  defendant's  countardalm 
be  dismissed. 

Notwithstanding  this  decision,  which  was 
substantially  the  same  as  that  at  the  previous 
trial,  tbe  Judge  filed,  separate  and  apart 
from  the  findings  and  decree,  a  written  opin- 
ion, In  which  he  concluded  that  there  are  two 
veins  in  the  Mammoth  groond;  tbe  one  run- 
ning from  the  shaft  norttk  at  least  to  the 
1,700-foot  line,  and  tbe  other  lying  to  the  east. 
In  this  opinion  be  ai^ed  that  tbe  ore  bodies 
In  controversy  belonged  to  a  vein  which  bad 
its  apex  in  the  Golden  King  and  Bradl^ 
mining  claims,  and  could  be  recovered  by  the 
defendant  in  a  proper  proceeding.  There- 
after the  defendant  aaked  leave  to  amend 
Its  oonnterciaim,  and  later  to  file  an  original 
counterclaim,  in  accordance  with  the  express- 
ed views  of  the  court  Tbeae  requests  being 
refused,  the  defendant  jHweecnted  its  a[^>eaL 

This  record  presents  two  principal  ques- 
tions for  detwmlnatlon:  First  Whethw 
the  court  erred  in  finding  that  the  vein  men- 
tioned in  tbe  counterclaim  upon  which  tbe 
trial  was  bad,  at  Its  apex  and  on  Ita  strike, 
leaves  lot  88  at  a  i>olnt  690  f^  north  of  the 
south  Old  line  of  that  lot  Second.  Whetlw 
the  court  erred  la  refusing  to  permit  tbe  de- 
fendant to  file  the  amendment  to  its  counter^ 
claim,  and  In  rinsing  to  permit  tbe  filing  of 
Its  proposed  original  counterclaim.  In  each  of 
which  it  was  all^^  that  the  vein  found  at 
the  south  end  of  lot  88  did,  at  Its  apex  and 
on  Its  strike^  wholly  d^art  from  that  lot  at 
tbe  point  found  by  the  court  and  that  its 
apex  beyond  that  point  was  in  the  Oolden 
King  and  Bradlcgr  mining  claims.  All  other 
questions  presented  are  subordinate  to  and 
In  sTUiport  of  one  or  tlie  other  of  these  twa 

0.  B.  Zane,  John  M  Zane,  J.  W.  String* 
fellow,  and  H.  L.  Pl(&ett  for  appellant 
Dickson,  Bills,  Bills  &  Schulder  and  Brown  * 
Henderson,  for  respondent 

BABTCH,  a  after  stating  the  ease 
as  above,  d^lrered  the  opinion  ot  the  court 

Tbe  main  question,  which  resulted  from 
tin  tssnes  raised  hj  tbe  pleadings  that  farm- 
ed tbe  basis  of  Inquiry  and  submission  at 
ttie  trial  and  whlcb  we  will  consider  in  tbe 
first  Instancsb  i*  whether  tbe  eowt  ensd  In 
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flndlns  that  the  Teln  ot  lode  mentioned  in 
fhoM  pleadings,  at  Iti  apex  and  on  Its  nortb- 
■weaterly  couree  or  itrlke,  crowoa  the  west* 
em  aide  line  of  lot  88  and  wholly  departs 
Crom  that  lot  at  a  point  SBO  feet  north  ot 
Its  sootb  end  line,  and  north  of  that  point 
•does  not  continue,  either  at  Its  apa  or  wi  Its 
strike  to  or  h^ond  the  lAOO-foot  line  with- 
in ttie  limits  of  lot  88.  and  that  thore  Is  no 
vein  or  lode  having  an  apex  w  any  part 
thereof  within  the  limits  of  lot  88  north 
■of  the  soDthwlT  end  line  ot  the  EUlTeropoUs 
mining  claim  extended  eastward  In  Its  own 
direction,  and  south  of  the  l,100-ft>ot  Une, 
whldi  on  Its  dip  extends  to  and  includes  any 
of  the  ore  bodies  existing  underneath  the  >nr- 
tAce  of  the  SUreropoUs  and  Oonsort  mining 
claims  sontb  of  the  1,100-foot  line.  O^hls  Is 
'Principally  a  question  of  fact,  and  must  be 
■considered  in  Tlew  of  the  law  of  Congress  re- 
specting extralateral  rights.  It  includes  va- 
TiooB  Incidental  questions  of  importance.  For 
Its  solution  and  determination  we  have 
Tolumes  of  testimony  of  men  of  science,  ot 
engineers,  and  ot  practical  miners,  concern- 
ing the  location  and  workings  ot  both  mines, 
surface  and  underground.  Men  distinguished 
for  tbeir  scientific  attainments  have  tes- 
idfled  not  only  as  to  the  existing  physical 
facts,  but  hare  explained  how,  in  their 
opinions,  the  processes  of  nature,  the 
mineral  was  deposited  where  It  is  found, 
making  reference  in  detail  to  the  tacts  and 
physical  appearances  which  controlled  their 
judgments.  Upon  careful  study  ot  the 
geological  facts  In  evidence.  involTlng  so 
many  and  such  varied  features,  one  cannot 
marvel  that  tbese  witnesses  differ  in  their 
conclosions.  Atide  from  some  statements  of 
a  few  witnesses  whose  Judgments  were 
either  faulty  through  want  of  comprehension, 
or  warped  by  interest,  the  testimony  Is  such 
as  Inspires  confidence  and  warrants  serious 
consideration.  The  case  was  prepared  with 
a  commendable  degree  ot  care  and  tried  by 
eminent  counsel  on  both  sides.  The  maps 
and  glass  model,  tbe  researches  made  In  the 
mines  witnesses  tor  the  purpose  of  un- 
folding the  Intricacies  ot  nature  respecting 
the  formation  and  (diaracter  of  veins  and 
deposition  of  ore,  all  bespeak  a  degree  of 
professional  skill  and  ingenuity  commensu- 
rate with  the  magnitude  of  the  Interests  in- 
-volved.  The  premises  are  of  very  great 
Talue.  It  would  be  Idle  to  say  that  upon  the 
feaolt  of  the  case  made  by  the  counterclaim 
and  answer  depends  but  -the  ownership  ot 
Hie  ore  bodies  In  the  Sllveroptdls  and  Con- 
mart  mining  claims  south  of  the  1,100-foot 
line.  It  is  plain  to  be  seen,  vrlthoat  demon- 
stration, that,  If  the  ore  bodies  In  dispute 
.hertin  an  onbraoed  in  a  v^  having  its 
qwx  in  lot  88  north  of  the  SUveropolls  south 
-end  line  extended,  the  ore  bodies  north  of 
the  1400-foot  line  in  the  same  claims  are 
■parti  of  and  belong  to  the  same  vein.  Tb» 
•oltUnata  qosstlon  involved  la  therefore  not 


merdy  the  ovniershlp  of  a  few  ore  bodies  of 
the  allied  value  of  1800,000,  but  oi  the 
ownership  of  ore  bodies  or  of  a  vein  of  ore 
doubtless  worth  several  millions  of  dollars. 
That  such  InavItaUe  results  would  toUovr 
In  the  'wake  of  this  trial  and  decision  waa, 
without  doub^  fully  understood  both  aldei^ 
as  Is  evidenced  by  the  exhaustive  manna 
In  which  the  case  waa  tried.  It  will  be 
thus  observed  tiiat  the  question  here  under 
consideration  Is  one  of  rutt  importance  and 
BUBccptlbie  of  grave  consequences  to  the 
litigants,  and  Is  entitled  to  receive  our 
closest  scrutiny  and  most  careful  and  de- 
liberate Judgment 

In  determining  this  question  the  surface 
of  lot  38,  the  extralateral  rights  of  that  lot 
tbe  dip  and  strike  of  the  vein,  and  the  under- 
ground workings  of  the  mines  are  important 
factors.  The  extralateral  rights,  upon  which 
the  appellant  has  founded  its  claim  to  the 
ore  l>odies  in  dispute,  accrued  to  it  as  owner 
ot  lot  88  by  virtue  ot  tbe  provisions  ot  sec- 
tion 2322  of  the  Bevlsed  Statutes  ot  the 
United  States  [n.  S.  Comp.  St  1901,  p.  1425], 
whereby  the  owner  of  a  mining  claim  has  a 
right  to  follow,  between  vertical  planes 
drawn  downward  through  the  end  lines  of 
the  location,  a  vein  having  Its  apex  within 
the  limits  of  such  claim  on  Its  dip  to  the 
deep,  although  such  vein  may  so  far  depart 
from  a  perpendicular  in  Its  course  downward 
as  to  extend  outside  ot  the  vertical  side  lines 
ot  the  surface  location.  The  ore  bodies  In  con- 
troversy, however,  being  located  without  the 
limits  ot  lot  88,  and  underneath  tbe  sur- 
face ot  the  SUveropolls  and  Consort  mining 
claims,  the  appellant  notwithstanding  the 
law  ot  Congrees.  is  met  at  the  very  thresh- 
old with  the  presumption  that  th^  belong 
to  the  respondent  the  owner  ot  those  claims. 
Where  a  person,  natural  or  artificial,  owns  a 
patented  mining  claim,  although  the  statute 
reserves  the  right  to  locators  ot  other  mining 
claims  to  follow  their  veins  under  Its  surface 
and  extract  ore,  he  is  presumed  to  own  all 
the  ore  within  planes  drawn  vertically  down- 
ward to  the  deep  through  tbe  boundary  Ifnea 
of  such  claim,  as  well  as  the  surface  and 
everything  else  appurtenant  to  the  claim; 
and  such  presumption  continues  until  some 
other  locator  or  owner  establishes  the  fact 
that  he  Is  ^titled  to  exercise  the  reserved 
rights  by  virtue  ot  the  statute.  "Within  th» 
lines  of  each  location  the  owner  shall  be  re- 
garded as  having  full  rl|^t  to  all  that  may 
be  found,  until  some  one  can  show  a  clear 
title  to  it  as  a  part  of  some  lode  or  vein 
having  its  top  and  apex  in  othor  territory. 
To  state  the  proposition  in  other  words,  we 
may  sajr  that  there  Is  a  presumption  of 
owuOTShlp  in  evwy  locator  as  to  the  terri- 
tory  oovwed  by  his  location,  and  within  his 
own  lines  he  shall  be  regarded  as  the  own- 
er of  an  valuable  deposits,  until  mm»  «w 
shall  show  by  preponderance  ot  testimony 
that  snch  d^ositi  balong  to  anothir  Ma 
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baring  Its  tap  tnd  apex  elsewhere."  Lead- 
Tllle  Mln.  Go.  T.  Fitzgerald,  4  Mor.  Mln.  Rep. 
8S0;  Con.  W70.  Gold  Hln.  Co.  t.  Champion 
Mln.  Oo.  (C.  O.)  63  Fed.  640;  Doe  t.  Waterloo 
Uln.  Co.  (O.  a)  64  Fed.  985 ;  1  Border  on 
Mines,  H  760,  783.  m 

To  overthrow  this  preenmptlon  and  eetab- 
Ilah  Its  right  to  enter  Ita  ne^hbor*!  cronnd 
to  extract  ore,  the  harden  ot  proof  wae  npoo 
the  defendant,  and  It  was  Incombent  npon 
it  to  show,  by  a  preponderance  of  the  otI- 
dence,  not  only  that  the  apex  and  strike 
of  the  yeln  wen  In  lot  88,  north  of  the  sontb 
Mid  line  of  the  SilTeropolla  mining  claim 
extended,  and  to  the  1.100-fQot  line,  bat  also 
to  show  ttiat,  between  planes  drawn  roii- 
cally  downward  through  that  end  line  and 
the  1,100-foot  line,  tbe  vein  ftom  its  apex  on 
Its  dip  was  contlnnons;  that  its  cwtlnnlty 
ectended  to  and  throngh  reepondoit^B  ground; 
and  that  the  ore  bodies  In  qnestlon  formed 
a  part  of  the  vein.  In  other  words,  the 
burden  was  upon  the  appellant  to  show 
a  preponderance  of  the  evidence  what- 
ever was  neeeasarr  to  In-lng  it  within  the 
terms  of  the  statute.  In  order  to  oitltle  it 
to  the  dm>ated  ore  bodies,  or  to  Jfustlfr  It 
in  the  extraction  of  ore  from  its  n^hbor's 
ground.  Doe  r.  Waterloo  Mln.  Co.,  supra; 
Leadville  Mln.  Go.  v.  Fitzgerald,  supra; 
Penn.  Con.  Mln.  Co.  v.  Q.  T.  Bxpel.  Co.  (G.  G.) 
117  Fed.  B09;  Con.  W70.  Gold  Mln.  Go.  v. 
Champion  Mln.  Go.,  supra;  Mlnli^;  Co.  v. 
Campbell.  17  Colo.  267,  29  Pae.  613. 

We  concede,  as  claimed  by  the  appellant, 
that  a  patoit  to  a  mining  claim  raises  a  coa- 
elusive  presumption  that  thm  is  the  apex  of 
a  vein  within  the  patented  gnond  (1  Llndl^ 
on  Mines,  I  SOS) ;  but  tban  is  no  presumption 
that  it  is  the  apex  of  the  vein  in  dispute,  and 
sucb  presomptlon  skiIIm  equally  to  the  811- 
veropolls  and  CwuHot  mining  claims  as  to 
lot  88.  and  does  not  shift  tbe  harden  of 
proof  to  this  case  as  to  flie  apex  and  con- 
tinuity of  tbe  vein  and  ore  in  ccmtroversy. 
Tbe  appellant,  however.  Insists  that  tbe  evl-. 
dence  etearly  establishes  that  the  apex  and 
strike  of  tiie  disputed  vein  do  In  fact  con- 
tinue In  lot  88  to  and  b^ond  the  l,100*foot 
lin^  that  tlw  rein  Is  persistent  In  Its  contl- 
nut^  on  Its  dip  to  the  ore  bodies  in  ques- 
tion, that  BwA  ore  bodies  constltato  a  part 
of  the  vein,  and  that  the  court  erred  in  its 
findings,  toter  alia,  that  the  veto,  at  its  apex 
and  on  its  strike,  wholly  departed  frmn  lot 
88  at  tbe  point  designated,  a  northwest 
course,  because,  aa  is  claimed,  tbe  evldoice 
is  Insufflcdent  to  sustain  such  <iTw«ngR.  in 
reply  to  this  contrition,  tbe  respondent  In- 
sists that  as  to  whether  the  vein,  claimed 
to  include  the  me  bodies,  at  its  apex  and  on 
its  strike  conUnues  in  lot  88  to  and  beyond 
ttie  1,100-ftoot  lln^  or  whether  it  d^^arts 
wholly  teom  that  lot,  tm  Its  strike^  at  the 
point  found  by  the  court,  the  evidence  is 
omfllctliv,  and  invokes  tba  rule,  long  firmly 
sMablliflied  within  this  jurisdiction,  that 
when  In  a  case  in  equity  tbwc  Is  a  sub- 


stantial conflict  in  the  evMenoe  (his  court 
will  not  disturb  tbe  findings,  unless  they  are 
so  manifestly  erroneous  as  to  dmonstrate 
some  oven^iM  or  mlstske  vMA  aifects  the 
substantial  rlgbta  of  the  appellant  Tbe  ap- 
pellant however,  claims  then  Is  no  such 
conflict  in  the  evldowe  as  to  warrant  the  sp- 
plicatl<m  of  the  rule  to  this  Instance;  that 
the  disagreemrat  Is  not  as  to  tbe  physical 
facta,  but  in  conclusions  drawn  from  tboae 
facts,  by  the  varlona  wltnesees,  as  to  what 
kind  of  mineral  or  earthy  matter  omstitates 
an  apex.  Whether  the  omfllct  to  ttie  tes- 
timony of  tbe  witnesses  relstes  to  their  con- 
cluskms  alone,  w  to  their  conclusions  and 
physical  facta,  or  whether  it  amounts  merely 
to  a  difference  to  the  opinions  of  witnesses 
as  to.  meaning  of  words— the  meanins  of 
"apu"  or  d^nltlon  of  **vMn**— mnat  ao 
far  as  possible,  be  ascertained  by  reference 
to  tbe  evidence. 

Respecting  the  geological  features  of  the 
country  to  which  the  properties  are  located, 
there  is  pracUeally  no  conflict  It  la  shown 
that  the  mines  are  found  In  a  lime  belt  which 
covers  about  two  square  miles,  and  is  tbe 
great  inodnctog  area  of  the  Tlntlc  district 
In  some  places  the  limestone  beds  are  up- 
turned, large  areas  tilted  upon  edge,  the 
beds  dipping  nearly  vertically  down;  while 
in  other  places  they  dip  at  lower  angles,  and 
In  special  areas  the  dips  are  qnlte  uniform; 
and  again,  though,  it  seems,  not  frequently, 
antlcllnals  exist  This  limestone  Is  surround- 
ed on  all  sides,  except  the  north,  by  igneoos 
rocks.  The  sedimentary  rocks  are  broken  up 
and  fractored,  evidently  the  result  of  Igneous 
totmslon.  The  limestone  carries  some  Iron, 
the  different  forms  of  Iron  oxide,  also  some 
manganese,  and  to  places  tbe  limestone  Is 
crushed,  crumbled,  and  brecclated.  How 
these  beds  of  organic  sediment  were  dis- 
located, bent  and  upturned  Is  not  free  from 
doubt  Maybe,  and  most  likely,  these  things 
were  accomplished  by  some  kind  of  volcanic 
action,  which  Igneous  Intrusion  Indlcatea,  and 
much  fracturing  may  have  been  caused  by  to- 
temal  shrinkage  throngh  nature's  cooling 
processes.  Whateva  the  cause,  the  disturb- 
ance Is  apparent  from  the  evidence.  Tbe 
surface  of  the  limestone  area,  wherever  ex- 
posed. Is  marked  with  Innumerable  seams, 
cracks,  and  small  flasares  filled  with  car- 
bonate of  lime,  statoed  more  w  less  with 
Iron,  and  sometimes  manganese.  Quartz, 
■par,  and  other  materials,  characteristic.  In 
general,  of  mineral-bearing  limestone  areas, 
are  present,  and  In  places  the  surface  ma- 
terial Is  brecclated  and  recanoitod.  A  trace 
ot  nrlneral,  of  one  or  mora  of  the  preelona 
metals,  and,  In  places,  more  ttan  a  trace, 
even  where  thera  is  no  known  vein,  seenu 
also  to  be  a  diaracterlstic  of  that  lime  belt. 
The  witnesses  for  the  aK^llant.  who  bad  ex- 
amtoed  the  surface  and  open  cuts,  as  well  aa 
the  underground  workings  ct  tSw  mines,  tee- 
tlfled,  to  general,  that  the  fractored,  atalaed. 
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and  breoclated  condltlonB  appeared  to  such 
an  extent  upon  the  surface  and  In  the  open 
cuts  of  lot  38  as  to  furnish  unmistakable 
«Tldence  of  the  apex  of  a  vein;  that  the  vein 
was  M  clearly  defined  upon  the  sorface,  and 
so  distinctly  differentiated  from  the  ad- 
jacent country,  that  Its  boundaries  could 
readily  be  traced  throughout  the  length  of 
that  lot  and  be  recognized  by  mere  ohser- 
Tatlon;  and  that  the  indteatloiia  showed  the 
apex  to  be  80  wide  that  It  onriappea  the 
■Ide  lines  of  that  claim. 

The  leading  witness  for  the  defendant,  Mr. 
Akera,  an  expert  of  mnch  scientific  knowl- 
edge, after  testifying  that  the  Mammoth  was 
a  flsBore  Teln,  and  that  it  was  not  an  indlvid- 
oal  fissure,  but  consisted  of  a  Sttles  or  many 
approximately  parallel  flssnres,  or  breaks,  In 
the  mountain  ftactures,  said:  **Taking  this 
IndlTlduai  vein,  this  broad,  beautifully  de- 
fined fissure,  that  I  personally  have  traced 
for  a  distance  of  between  S,iooO  and  4.000 
feet  im  the  surface,  we  find  that  It  Is  dearly 
tfeflned  on  the  surface,  and  so  clearly  and 
distinctly  differentiated  from  the  adjacent 
Montry  that  I  could  Identify  all  point* 
general^  along  the  course  oC  that  Teln.  X 
could  stand  at  one  end  and,  as  far  as  the  con- 
flgurattan  or  tt^ragrapfay  of  the  country  per- 
mitted, see  how  that  vein  ran;  and  to  guide 
me  In  the  other  direction,  namely,  the 
Bontho'ly,  a  portion  of  the  ground  not  In  con- 
troveny  at  all,  I  could  see  the  Teln  there 
through  extenidTe  workings  tor  say  1,000  or 
S;O0D  feet"  And  ttun,  after  refwrlng  to  the 
condltiaofl  of  the  vdn,  the  deposition  of  the 
we  1^  replacement  or  metasomatlc  change, 
ttaa  eroding  ot  the  sorfoce.  and  to  geolo^cal 
erents  which,  he  says,  transpired  In  the  mak- 
ing of  the  dalmlng  that  the  first  great 
dynamic  disturbance  was  the  crushing  that 
xeaulted  In  the  formation  of  the  Finn  dyke, 
and  that  the  second  great  disturbance,  or 
eonrulslon,  consleted  ot  the  fracturing  of  the 
great  mass  of  rock  that  consUtates  the  Mam- 
moth Tdn,  the  witness  describes  the  open 
cats  and  says  Orand  Central  cut  2  "shows 
atained  rock."  Of  tunnel  B  he  says  the 
eastmly  cross-cut  Is  in  vein  material,  and 
where  It  encounters  the  northerly  and 
souttierly  drifts  a  streak  of  Teln  appears,  and 
that  the  drifts  do  not  disclose  the  full  size 
of  the  ore  streak.  The  "pit,"  he  states, 
"shows  iron,  manganese,  and  rbodocbroslte," 
cuts  4a  and  4b  show  "shattered  lime,"  and 
according  to  his  testimony  and  that  of  the 
defendant's  witnesses  generally,  cuts  0  to 
15  and  the  other  cats  north  of  the  Sllrer- 
opolls  south  end  line  extended,  show  some 
dyke  material,  some  shattered  and  stained 
limestone,  and  others  broken  and  fractured 
matter,  stained  with  Iron  or  manganese,  in 
some  places,  of  a  brecdated  character,  con- 
taining seams,  caldte  and  calcarlous  cement 
In  other  words,  they  claim  the  material  of 
the  Tarlous  open  cuts  Is  snch  as  to  show 
an  unmistakable  ontcro^ing  of  the  vein. 


While  the  d^mdanfa  witneasea  are  em- 
phatic In  aasertiug  aa  apex  In  lot  88>  and 
clearly  defined  differentiatirai  of  the  surface 
of  tiiat  lot  from  the  adjacent  country,  none 
of  them  attempted  to  locate  upon  the  surface 
or  fix  the  hanging  or  foot  wall  of  the  vein, 
north  of  the  SllTwopolls  south  end  line  ex- 
tended,  nor  north  of  the  point  at  the  Cunning- 
ham stope,  where  the  court  found  the  vein 
departed  from  the  lot;  and  yet,  if  Ito  dlf- 
feraitiatlon  be  so  clear  that,  "to  recognize 
Its  bonndarles,"  on^  as  claimed  by  Mr.  Ak^en, 
need  but  look  at  the  surface,  aside  tnm  the 
open  cuts,  the  query  naturally  and  lexically 
arises  why,  in  a  controversy  of  this  magni- 
tude, Ite  Tltel  and  decislTe  point  the  apex  of 
the  vein,  Ite  boundaries  were  not  traced  and 
definitely  fixed  within  the  disputed  torltory. 
Why  was  such  a  point,  where  snch  Immense 
Intereate  are  lUTolTad,  and  whore  comuel  dls- 
tli^lshed  for  ablll^  wtte  searching  every 
nook,  erery  aTenue,  for  facto  favwable  to 
their  cause,  1^  to  mere  ccmjecturs^  to  mere 
Infooices  from  diq>ntable  snrtece  appear- 
ances? The  only  answer  which  this  volumi- 
nous record  affords  comes  from  the  witnesses 
for  the  plaintiff,  and  that  answer  has  the 
support  of  the  findings  of  the  court  These 
witnesses,  after  looking  at  the  same  open  cute 
and  tunnels,  ohserrlng  the  material  exposed, 
and  afta  examining  the  same  snrface  and 
the  surfooe  east  and  west  of  lot  88,  some  of 
than  claiming  to  be  ftuniliar  witii  practically 
the  whole  snrteoe  area  of  the  lime  belt,  say 
with  at  least  equal  empluuris  that  no  such 
dtfferentlati<m  ^ste;  that  there  are  no  in- 
dlcatlwM  of  a  Teln  or  apex  on  lot  88  north  of 
the  point  where  the  Ommingbam  stope  crosses 
tti  west  side  line,  whldi  Is  about  90  teet  south 
of  the  SllTeropolis  soutti  end  line  axtended ; 
that,  apart  flrom  the  dyke  mat^al,  the  lime- 
stone north  of  that  p(^t  within  lot  88  is 
not  any  mon  brokai  and  tnecdated  than  In 
the  adjoining  country  to  the  east  and  west; 
that  neither  the  caldte,  the  ealcspar,  the  iron 
seams,  the  iron  stains,  nor  the  fracturing  or 
fissurlng  Is  any  more  abundant  within  Uw 
limitt  of  that  lot  north  of  that  point  than 
for  a  long  distance  to  the  eastward  and  west- 
ward; that  vhererer.  In  that  belt,  the  snr^ 
face  of  the  roA  la  exposed,  by  erosion  or 
otherwise,  there  nppewe  Innumerable  seams, 
cra<^  small  fractures,  ct  fissures,  running  In 
every  conoeiTable  dlrectlw.  filled  with  caldte, 
stained  more  or  less  with  Iron.  In  Instonces 
contelnlng  some  manganese;  and  that  In 
many  places  the  surface  material  is  breccia- 
ted  and  recemented. 

Dr.  Talmage,  a  geologist  and  expert  of 
eminent  ability,  who  made  his  first  examina- 
tion of  that  section  of  country  about  1884, 
and  knew  the  surface  boundaries  of  lot  88, 
upon  further  spedal  examination  of  the  open 
cute  and  surface  of  that  lot  and  of  the  coun- 
try adjacent  for  the  purposes  of  the  trial, 
testlfled  that  there  was  "no  surface  evidence 
of  an  outcrop  of  a  vein  well  defined  farther 
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noTtli,**  on  lot  88,  tban  "Incline  No.  1,  just 
nortb  of  the  OnU  stope,"  and,  after  describ- 
ing the  c^tt  cat!  and  condltloDfl  on  tbat  lot, 
and  stating  tbat  the  nx^  exposed  in  tnnnel 
B  was  country  limestone  with  cracks  and  11s- 
Bures  filled  with  calcspar  stained  with  Iron 
and  manganese,  he  said:  "From  one  end  of 
the  limestone  area  to  the  other  I  hare  failed 
to  find  any  part  of  it  where  the  limestone  is 
ezikosed;  that  snch  conditions  are  not  to  be 
found."  Mr.  Tyler,  also  an  exp^t  of  un- 
doubted ability  and  of  extended,  experience, 
after  thorough  examination  of  both  proper- 
ties,  said  that,  outside  of  the  dykes,  the  sur- 
face indications  on  lot  88,  north  of  the  Silver- 
opolls  south  end  line  extended,  wore  like 
those  east  and  west  of  that  lot,  and  tbat  ha 
found  the  same  Indications  "westerly  to  the 
slopes  of  Eureka  Peak,"  distant  2,000  feet, 
*'about  in  the  northwest  comer  of  the  King 
William  claim." 

The  evidence  also  shows  that  nnmwous 
samples  were  taken  from  the  varions  opea 
cuts  and  exposures,  but,  with  few  exertions, 
the  aseayB  of  those  samples,  taken  north  of 
the  Silveropolls  south  end  line  extended,  re- 
vealed eltfaor  nothing  or  but  a  trace  In  any 
of  the  precious  metals,  and  the  few  exertions 
yielded  little  more  than  a  tr&ce — simply  such 
results  as  may  be  obtained,  at  least  according 
to  the  evidence  of  the  plalntlfF,  In  many  por- 
tions of  that  limestone  country  where  no 
vein  exists,  or  beyond  the  limits  of  any  vein. 
An  examination  of  the  evldoice  discloses  the 
fact  that  the  witnesses  on  one  side  differ 
widely  from  those  on  the  other  in  thetr  state- 
ments respecting  an  apex  at  the  surface  in 
lot  88  north  of  the  Ounalngham  stope,  and 
in  nnmeroos  Instances  as  to  facts  and  ap- 
pearances. Such  examination  shows  not 
merely  a  conflict,  bnt  that  the  question  wheth- 
er or  not  the  surface,  north  of  the  point 
mentioned,  dlscloeea  an  apex  of  a  vein  In 
that  lot.  Is  answered  in  the  native  by  a 
preponderance  of  the  proof  on  the  subject 
It  is  qolte  clear  tliat  the  findings  of  the  conrt 
have  strong  support  in  the  testimony  relating 
to  tbe  surface. 

Do,  then,  the  underground  workings  and 
explorations  reveal  the  existence  of  a  vein, 
which  has  an  apex  within  the  limits  of  lot 
88,  from  the  Silveropolls  south  end  line  ex- 
tended north  to  the  1,100'foot  line  or  be- 
yond, and  which  on  Its  dip  extends  to  and 
embraces  the  ore  bodies  In  dispute?  Or  does 
the  vein,  which,  as  found  by  the  conrt  and 
admitted  by  the  parties,  crosses  the  south 
end  line  of  lot  38  and  continues  northerly, 
within  the  limits  of  that  lot,  to  a  point  600 
feet  from  that  end  line,  continue  thence 
nortlwrly  parallel  with  the  western  side 
line  of  that  lot,  or  at  that  point  change  Its 
course  or  strike  to  and  thence  continue  in 
a  northwesterly  course  in  the  direction  of 
the  lines  U-T  and  T-S,  and  embrace  on  its 
dip  those  ore  bodies?  On  this  subject  tbe 
contention  of  the  appellant  Is  that  tbe  sub- 
surface explorations  show  that  the  rein  at 


the  surface  Is  a  unit,  and  that  Its  apex  l» 
In  lot  88,  not  only  at  tbe  Boutbem  end  of 
the  lot,  bnt  continues  therein,  on  its  strike^ 
to  and  beyond  the  1,100-foot  line;  that,  <j» 
its  dip  it  divides,  the  one,  the  easterly 
branch,  going  almost  vertically  to  tbe  de^ 
and  the  other,  on  its  westerly  dip,  embracing 
the  ore  bodies  in  question;  that  the  veiDr 
through  the  disputed  territory  from  tbe  up- 
per levels  down  to  the  loww  levels,  is  shown 
on  each  level,  and  by  connections  from  ea<d> 
levd  to  the  level  above  and  below,  all  in 
the  undisputed  portions  of  the  vein;  and  that 
the  extent  of  the  vein,  In  width,  is  determined 
by  the  limits  of  the  broken,  fractured,  and 
stained  condition  of  the  sedlmoitary  beds. 
The  contention  of  the  respondent  is  tbat  tbe 
underground  workings  show  that  the  vein 
departs  from  lot  88,  in  a  northwesterly  di- 
rection, at  the  Onimingham  stope,  aa  found 
by  the  court;  that  this  Is  a  vein  formed  by 
replacement;  and  that,  therefore,  the  limits 
of  mlnerali»itlon  determine  the  limits  ct 
the  vein. 

In  deciding  these  contentlonB,  it  behooves 
us  to  look  at  the  formations — tbe  geological 
facts  which,  the  proof  shows,  the  develop- 
ment of  the  mines  has  brought  to  view — 
and  see  where  snch  facts  place  tbe  northerly 
portion  of  the  vein,  at  its  apex,  on  Its 
strike,  and  on  its  dip,  which  admittedly  ex- 
la  t*  in  the  southerly  end  of  lot  38.  Mr. 
Akers  says  the  Condon  tnnn^  contains  the 
highest  underground  workings  on  the  prop- 
erties, the  tunnel  Itself  being  drlvoi  tii rough 
connti7  limestone  to  the  dyke;  that  the  en- 
tire cross-cut  is  In  shattered,  broken,  stained, 
and  altered  vein  material;  and  that  the  Con- 
don winze  down  to  the  Finn  level,  and  the 
O'Brien  winze  to  the  800  or  Mammoth  tun- 
nel level,  are  In  the  same  material,  lliese 
are  the  winzes  through  which  tbe  appellant 
claims  to  trace  tbe  vein  on  Its  dip  to  the  800 
level,  and  thence  down  through  other  works 
to  tbe  lower  levels;  but  It  must  be  remanber- 
ed  that  the  appellant's  witnesses  r^ard 
broken  and  fractured  limestone,  and  any 
kind  of  stained  and  brecclated  matt»,  as 
vein  matwlal,  regardless  of  value  in  metal 
From  an  lamination  of  the  diagrams  In 
the  statement  of  the  case,  and  evld«M!e  d 
these  witnesses  referred  to,  it  will  be  seen 
that  the  workings  on  the  Finn,  the  Plummer, 
and  Mammoth  tunnels,  north  of  the  Silver- 
opolls south  end  line  extended,  are  in  tbe 
same  kind  of  material;  that  tbe  main  drift 
on  each  level  runs  along  the  foot  wall  of 
the  Finn  dyke,  and  no  ore.  in  any  consldera^ 
ble  qimntity,  has  ever  been  found  on  anj 
of  those  levels  in  those  northern  workings, 
not  even  on  the  300  fevel  north  of  the  Bnah 
winze  at  the  north  end  of  the  Betsy  stope^ 
in  which  winze,  between  the  300  and  400 
levels,  about  60  feet  above  tbe  400,  tbe  ap- 
pellant claims  It  is  shown  that  the  vein 
branches  on  Its  dip,  the  smaller  and  easterly 
portion  going  almost  vertically  to  the  de^ 
and  tibe  major  portion  passing  through  tbe 
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dyke  to  the  westward,  altbongli  Mmtb  of 
the  wlnie  there  Ir  ora 

Speaking  of  tbe  croM-cut  In  the  Ftim  tun- 
nel, Mr.  Learned  says,  from  station  08,  where 
It  leavea  the  main  tunnel,  westerly  tbroogh 
021,  21,  and  22,  to  Its  face,  It  ta  In  broken 
lime,  and  that  "broken  lime  Is  sensally  vein 
lime  In  that  mine";  and  this  kind  of  rein 
material,  with  occasional  dyke,  brecdated, 
and  stained  matter,  unmlnerallEed  In  the 
BKiae  of  tbe  federal  statutes,  la  substantially 
all  that  la  claimed  by  these  witnesses  to  ap- 
pear In  the  drifts,  cross-cats,  and  branches 
drlToi  in  that  northern  territory,  on  the 
Plnmmer,  the  800,  and.  In  fact,  the  lower, 
levels  of  the  Mammotb,  and  likewise  as  to 
the  drifts,  branches,  and  cross-cuts  on  the 
varlons  lerela  of  the  Grand  Central,  both  east 
and  weet  of  the  line  of  stoplng  or  ore  chan- 
nel. It  Is  true,  Mr.  Akers  says  the  Plummer 
tunnel  la  In  vein  and  ore  at  the  south  end, 
and  to  its  north  end  shows  ore  In  places, 
shattered  lime,  and  v^  matter ;  but  he  does 
not  identify  the  places.  If  any,  where  ore  ap- 
pears to  tbe  north  end,  and  north  of  the 
East  raise  stope  tbe  tunnel  runs  along  the 
foot  wait  of  the  dyke,  which  Is  not  mineral- 
ized, except  in  the  vldnl^  where  the  main 
vein  passes  through  it  Tbe  statement,  there- 
fore, does  not  justify  an  Inference  that  ore 
occurs  on  that  level  north  of  that  stope. 
That  It  occurs  south  thereof,  and  Is  in  the 
main  vein,  la  admitted.  He  also  says  that 
the  cross-cut  of  the  Finn  tunnel  level  Is  "with- 
in view,  and  within  a  few  feet  of  It  ore 
might  be  disclosed";  but.  If  such  be  tbe  case. 
It  la  difficult  to  ondorstand.  and  no  explana- 
tfam  ai^)eaTB  In  the  record  at  all  satiafactory, 
why  those  few  feet,  when,  as  shown,  so 
much  work  was  done  by  the  appellant  for 
tbe  purposes  of  this  case^  In  the  hope  of 
finding  evidences  of  an  to  establish  the 
ftxlatmce  of  a  v^  through  that  ground, 
were  not  driven  and  the  ore  disclosed.  The 
wltneas,  It  seems,  was  unable  to  locate  the 
boundaries  of  the  west  branch  of  the  vein, 
where,  It  Is  claimed.  It  passed  through  tba 
dyke  to  tbe  westward,  although  he  tbonght 
Its  foot  wall  was  near  station  107  on  the 
800,  or  near  the  weatem  llmlta  itf  the  dyk& 

The  Mammoth  workings  on  tbe  400  level 
extend  north  only  to  within  about  60  feet  of 
the  1,100-foot  line,  and  Mr.  Akers  says  tbe 
'^ke  and  the  Teln^  are  **ckMely  Intermixed.** 
No  ore  la  shown  iuatb  of  tbe  Sllveropolla 
■oath  end  line  extended,  aempt  In  the  vicinity 
and  aontbward  from  the  Bet«y  attvOb 
wUcdi,  according  to  the  testimony  of  Mr. 
Akers  and  oUrn  witnesses,  la  in  the  aaat 
branch  of  tbe  vein.  The  Bush  wlnae  extends 
to  this  level  at  ttie  nortb  end  ct  that  stope^ 
and  la  within  the  aame  braadi  of  the  vein. 
Between  statlona  101  and  108,  a  winn  goes 
down  to  the  old  stope  above  the  600  level, 
and  the  Hatton  raise  extends  to  the  600. 
Between  the  400  and  800  levels  is  the  80- 
foot  level,  which  appears  to  be  In  ore,  as 
alao  the  Badcet  raise  down  to  the  400  at  or 


near  tbe  north  end  of  the  Betsy  stop*.  Ths 
points  clustering  near  the  north  end  of  that 
stope  are  of  Interest  and  will  be  advnted 
to  later  herein.  Stune  of  than  are  openings 
tbrongh  which  witnesses  of  appellant  claim 
they  have  traced  the  dip  of  the  vein,  frmn 
the  Finn  tunnel  down  to  the  COO  and  lower 
levels,  and  there  la  evidence  that  the  Betsy 
stope  connects  In  ore  with  the  large  stopea 
to  the  south,  where  the  main  vein  Is  admitted 
to  exist  Mr.  Aken  claims  that  on  the  400 
level,  46  feet  north  of  the  south  end  line  of 
the  Ooldoi  King  claim,  the  vein  "forks ;  one 
portion  ctmtlnulng  approximately  In  the  di- 
rection of  the  main  vein,  and  the  oth«  dlv^ 
glng  more  to  the  northwest"  Assuming  this 
to  be  CMxect,  it  follows  that  the  one  brandi 
courses  In  the  direction  of  the  Betsy  stope^ 
and  the  other  In  the  direction  of  the  point 
where  the  vein  Is  claimed  to  pass  through  tbe 
dyke^  and  that  each  fork  must  pass  In  Its 
own  direction  on  Its  strike.  The  witness  says, 
on  the  Orand  Central  side,  the  workings  on 
this  level  are  mainly  above  the  vein,  but  adr 
mlts  that  at  station  17  there  la  vein  matter, 
and  at  station  16  a  winze  with  ore  at  the 
top  going  to  the  Butterfly  stope  vwtically  Into 
ore  on  the  600  level  He  discovered  no  foot 
wall  on  the  400,  but  says  be  found  the  hang- 
ing wall  east  of  station  X.  On  the  600  level 
tlw  main  drift  Is  on  the  east  side  of  the  dyke, 
and  from  station  648  northerly  follows  Ita 
foot  walL  From  the  workinga  disclosed  by 
appellant's  evldoice.  It  appears  that  the 
mineralisation  decreases,  and  the  ore  prac- 
tically fades  out,  within  a  short  distance 
either  north  or  south  from  tbe  ore  bodies 
which  would  be  cut  by  a  plane  drawn  vertl- 
cally  down  through  the  Sllven^Ua  aonth 
end  line  extended.  The  drift  running  north- 
west from  station  637  la  In  limestone  very 
UtUe  shattered.  On  this  level  tbe  top  of  the 
Butterfly  stope  of  respondent's  mine  appearsL 
The  workings  on  the  600  levd  also  present 
the  appearance  of  ore  fading  out  aa  one 
proceeds  north  or  south  from  the  main  ore 
bodies.  The  Barl  rai^  extends  up  to  the 
600,  and  the  sbape  on  this  600  level  repre> 
salts  an  Immenae  ore  body  extending  down 
to  the  800  level,  and  Is  one  of  tbe  ore  bodies 
and  part  of  tbe  vein  In  dispute.  Mr.  Aken 
Bays  In  bis  opinion  the  back  vein  or  fissure 
Is  a  'Wringer  <u  dropper"  from  tbe  mala 
v^n;  that  tbe  vein  eonsista  of  a  series 
of  fractures,  having  a  course  genenlly  of 
N.  about  20*  B.  in  the  upper  pwtlons;  and 
that  tbe  great  ore  bodies  and  vein  on  this 
level,  clear  down  to  the  800,  are  in  a  vdn 
having  an  apes  within  and  on  eltlier  ^e  of 
the  aide  lines  of  lot  88.  although  lie  admits 
the  distance,  on  an  Incline  from  the  west  atdo 
line  «f  tliat  lot  to  the  ore  of  the  Grand  Oen- 
tral  on  the  000^  would  be  about  1,600  feet 
Wboi  we  come  to  consider  tbe  dip  of  tbe 
vein,  as  it  appears  In  evidence^  it  will  be 
seen  Uiat  this  position  of  tbe  witness  Is 
involved  In  dfiBOcUlty.  Tbe  west  cros»«at 
from  station  48,  be  says,  baa  nadwd  tba 
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r«ln  in  Bllreropolla  ground,  and  the  east 
cion^t  from  atatlon  648  U  througb  blocky 
Ume  for  468  feet,  and  here,  he  BBya,  mcoim- 
ters  an  lnd^>endent  vein,  while  Mr.  McZntlre 
sars  the  weet  cross-cat  from  that  station  Is 
In  Tein  material.  In  fact,  according  to  the 
appellant's  witnesses,  the  northern  Mammoth 
workings  on  the  Tarloos  levdk  are  generally, 
as  has  been  seen.  In  what  tbej  call  vein  ma- 
terial, consisting  of  fractured,  seamed,  and 
stained  limestone,  with  occasional  breccia  ted 
matter  in  places  recemented.  Mr.  Aken 
states  he  has  not  fomid  the  foot  wall  on  this 
lOTel,  bat  thinks  It  is  about  20  feet  east  of 
station  643,  and  that  the  banging  wall  is  at 
«r  near  station  5  of  the  Grand  Central  600 
level.  Looking  at  the  700  level,  the  workings 
are  extensive,  much  ore  bavlng  been  extract 
«d  from  the  Grand  Oentral,  but  not  much 
from  the  Mammoth  ground,  north  of  the 
eUveropollB  south  end  line  extended,  except 
In  the  Bradley  triangle  at  the  Bradley-Con- 
sort line.  The  cross-cut,  where  connection 
between  the  two  mines  is  made.  Is  600  feet 
long,  and  Mr,  Aken  says  It  runs  through 
dyke  and  fractured  Ume;  Mr.  Hclntlre,  that 
It  is  in  barren  rodt  throu^ont  Connection 
Is  also  made  near  statifn  T  at  the  Bradl^- 
Consort  line  in  tibe  main  drift  Mr.  Aken 
admits  tlmt  he  has  not  ftnmd  the  foot  wall 
on  this  level,  but  thinks  the  banging  wall  Is 
about  80  feet  west  of  statioo  9  In  the  main 
Grand  Central  cross-cat  There  are  two 
branches  of  the  dyke  on  this  level.  They 
diverge  going  north,  as  on  the  levels  above 
and  below.  Mr.  Akers  also  states  that  the 
Yean  in  the  Grand  Central  ground  has  a 
course  N.  15*  to  20*  W.,  and  is  in  we  from 
the  cross-cut  between*  stations  IB  and  16 
back  to  the  Bradley-Gonswt  line,  a  distance, 
be  says,  <^  1410  feet;  and  the  testimony  of 
Mr.  Learned  shows  not  only  that  from  north 
of  the  SllTeropollB  nmrtli  aid  line,  about  sta- 
tion 15,  the  on  Is  practically  continuous  for 
the  distance  of  about  1,100  feet,  to  near  the 
Bradley-Consort  line,  but  that  from  thero  the 
on  bodies  change  their  course  and  continue 
about  800  feet  forOier  in  a  aout^ieasterly 
direction. 

On  the  800  level  the  Tranter  drift  connects 
the  two  mines.  The  foot  wall  of  the  vein 
has  not  been  located,  but  Mr.  Akers  thonght 
he  found  the  hanging  wall  20  feet  northwest 
of  station  24  in  the  King  William  claim,  and 
that  there  the  vein  passed  "out  of  working 
to  the  northeast"  Reference  to  the  evidence 
of  the  appellant  in  detail  respecting  lower 
levels  Is  not  deemed  necessary  here,  because 
the  conditions  appearing  on  the  700  and  800 
levels  are  not  "o  far  as  the  developments 
show,  materially  different  from  those  on  the 
900  and  below,  and  It  Is  clear,  beyond  qnes- 
tlon,  that  the  vein,  which  embraces  the  ore 
In  the  disputed  territory  on  the  700  and  800  lev- 
els, or  that  from  the  Grand  Central  400  down 
to  the  800.  also  includes  that  on  the  900  and 
down  as  far  as  the  developments  extend. 


within  such  territory,  and  to  the  deep. 
Speaking  of  the  boondaties  of  the  vein,  Mr. 
Akers  said  they  extended,  at  least  to  the  lim- 
its of  fracturing;  and  Mr.  Watson  said.  *^ 
the  Assuring  wwe  all  connected"  and  "ex- 
tended 4,000  feet"  he  would  say  the  vein  ex- 
tended that  far,  but  he  coold  not  determine 
from  the  developmoits  on  any  lierel  where  the 
foot  wall  was.  This  last  is  an  extreme  view 
ot  what  constitutes  a  vein,  as  also  Is  that  of 
Mr.  Mclntlr^  where  he  states  that  If,  oa  the 
700  level,  a  cross-cut  were  driven  through 
barren  limestone  alt  the  way  from  M.  a  point 
at  the  northerly  workings  of  the  Grand  Coi- 
tral,  easterly  to  M-4,  a  point  at  the  eastmi 
limit  ot  the  vein,  as  flxed  by  him,  distance 
1,060  feet  uid  me  bodies  appeared  at  M  and 
M-4,  he  would  conclude  that  they  were  In  the 
same  vein.  Mr.  Akers  expressed  the  gennwl 
view  of  appellant's  witnesses  upon  this  sub- 
ject 

Respecting  the  back  flwure,  Mr.  Mclntira, 
q;>eaklng  of  the  800  level,  says,  from  station 
A,  near  the  Silveropolls  soath  md  line  ex- 
tended, through  stations  163,  155,  and  157,  to 
the  1,100-foot  line.  It  is  called  the  "Iwck 
fissure."  So  ores  he  claims  to  occur  east  of 
station  83,  at  a  raise  and  in  a  drift  thence  to 
the  1.100-foot  line,  on  the  700.  and  at  station 
40  to  that  line  on  the  600,  and  In  a  drift  run- 
ning through  stations  80.  past  raise  on  Sil- 
veropolls south  end  line  extended,  81,  82, 
583,  to  642,  are  all  in  the  bAck  fissure.  He 
says  on  the  400  level  the  back  fissure  extends 
from  the  raise  north  of  station  92,  thence 
north  through  stations  "a,"  "b,"  "e,"  and  "d" 
to  the  face,  and  thence  on  tbroui^  station 
99,  being,  where  It  crosses  the  Silveropolls 
south  md  line  extended,  90  feet  weet  of  the 
west  side  line  of  lot  88,  and  that  on  the  800  lev- 
el, the  main  drift  across  that  south  end 
line  through  stations  0  to  17,  and  on  through 
109  and  22  across  the  1,100-foot  line,  is  In  the 
back  fissure  fbrougta  B^ay  etape,  and  that  the 
fissuro  Is  10  to  15  feet  west  of  whero  the  drift 
crosses  the  end  Hue ;  the  witness  at  the  same 
time  stating  that  the  Betsy  stope  was  ex- 
tended  to  the  800  lev^  since  this  suit  vraa 
commenced,  but  was  extended  down  to  the 
400  and  below  a  good  many  years  ago.  He 
also  says  the  drift  on  the  Planimer  tlirough 
the  O'Brloi  wlnae,  and  the  one  on  tlie  Finn 
level,  running  northo-ly  from  station  03, 
across  the  same  end  Une,  stations  06  to  09, 
and  the  O'Brien  wlnse  to  the  1,100-foot  Ilnc^ 
are  In  the  back  fissure,  and  the  latter  In  tow- 
grade  ore  practically  all  the  way.  On  each 
of  these  last  two  levels  the  distance  from 
where  the  back  fissure  crosses  the  end  Une 
mentioned  to  the  west  side  line  of  lot  88  Is 
90  feet  Speaking  of  the  dip  of  this 
fissure  the  witness  Aken  says,  ftvm  the  sur- 
face to  the  SOO  level  he  found  It  to  be  "approx- 
imately between  80°  and  vertical,"  from  the 
aOO  to  the  600  aboDt  50°  from  the  horizontal, 
and  from  the  600  to  tiie  800  about  85°  from 
the  horlsontal.  Mr.  Damabaw  says  the  dlf- 
fereace  in  elevation  between  the  800  and  the 
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Ftain  level  Is  688  feet ;  that  the  [mint  where 
the  flssore  crosses  that  end  line  extended  on 
the  800  la  185  feet  westerly  of  the  west  side 
line  of  lot  88;  that  point  of  crossing  on  the 
Finn  level  is  92  feet  west  of  that  side  line, 
making  a  wasting  of  43  f«et;  and  that  the 
angle  of  dip  la  W      from  tbe  horliontal. 

The  evidence  to  whicb  r^erence  baa  thnfl 
been  made  ia  believed  to  be  fairly  diaracter- 
iatic  of  the  vast  amount  of  proot  on  the  part 
of  flie  appellant  respecting  tbe  nndo'groimd 
workings,  and  from  this  review  of  the  proof 
it  may  be  seen  that  wherever  tbe  woiiclnga 
may  extend,  whatever  material  the  witnesses 
may  claim  to  bave  fbmid  In  tbem  expoeed* 
whatever  atreaka  of  vein  and  vein  materia) 
may  bave  been  discKwed,  tbe  fact  stands  out 
clear  titmt  tbe  orelaalwayafonnd  near  the  line 
of  tbe  great  ore  bodlea,  whether  they  be  on 
tbe  strike  or  on  tbe  dip  of  the  vein,  north- 
westerly b^nd  tbe  Gnnnlngbam  stope— a 
qoestlon  yet  to  be  determined.  Upon  such  re- 
view and  an  exbaostive  examination  of  this 
volnmlnoos  testimony,  it  moat  be  admitted 
tbat  tbe  boundaries  of  tbe  vein,  an  apex  in  lot 
88  north  of  the  north  end  of  the  Cunningham 
stope,  a  Btrike  and  dip  tbat  would  carry  the 
vein  to  and  include  the  disputed  ore  bodies, 
have,  to  say  the  least,  beat  permitted  to  re- 
main in  donbt  and  obscurity,  and  ttiis,  not- 
wlthstandlDg  that  tbe  mountain  to  the  north 
has  been  literally  punctured,  on  each  level, 
with  drifts  and  croes-cnta,  raises  and  wlneee, 
in  search  for  ore  and  material  tbat  vrould  es- 
tablish tbe  existence  of  such  a  vein  north  of 
tbat  point 

Before  referring  to  the  testimony  on  the 
other  aide,  it  may  be  observed  that  tbe  wit- 
nesses tat  tiie  respondent  do  not  dllter  from 
those  of  the  appellant  as  to  tiie  existence  and 
character  of  the  vein  In  tbe  south  end  of  lot 
88  to  tbe  north  end  of  the  Ounnlngbam  stope, 
tbe  location  and  character  of  the  ore  bodies 
in  diapute.  Including  the  Buttorily  and  Betsy 
stopes,  Uw  exlstoKe  and  locaticm  of  the 
dykes,  nor  as  to  the  workings  on  each  level ; 
but  they  are  not  always  In  harmony  as  to 
what  the  woriclnga  on  the  different  levels  dis- 
close. 

Prof.  Jenny,  a  sclentUlc  expert  of  much 
experience,  says  tbe  vein  or  lode,  **both  in  Its 
outcrop  at  the  surfuse  and  in  deptii,  passes 
wholly  tm  its  strike  out  of  lot  3^  at  a 
point,  on  the  west  aide  line  of  tbe  lot;  about 
87  feet  southerly  from  the  SllTattpolls  south 
end  line  extended,  and  that  the  ore  situated 
beneath  tbe  SflveropoHs  and  Oonsort  mining 
claims  forms  a  part  of  a  vein  or  lode  having 
its  apex  within  tbe  surface  boundaries  of 
those  claims,  and  tbat  tbe  Betsy  stope  Is 
In  a  part  of  the  back  flssnre.  Respecting  the 
territory  north  of  the  end  line  mentioned,  and 
easterly  of  the  line  T-S,  bis  testimony  Is  to 
the  effect  that  the  developments  on  each 
level,  from  tbe  Finn  tunnel  down  to  tbe  900 
level,  and  below,  show  that  the  workings  In 
those  northern  parts  are  In  barren  material, 
except  tbe  back  vela     fissure,  which  appears 


to  practically  fade  out  before  It  reaches  the 
1,100-foot  line;  tbat  the  various,  levels.  In 
that  section,  are  driven  mostly  through 
broken  and  fissured  lime  rocks,  in  pieces 
through  brecciated  material  and  the  dykes; 
that,  on  tbe  Grand  Oentral  side,  tbe  sedi- 
mentary ItedB  are  as  much  broken,  stained, 
and  fractured  as  on  the  side  of  tbe  Mammoth, 
exc^  where  tbe  dykes  occur;  that  the  vein 
consists  of  a  series  of  fissures,  has  its  general 
course  in  tbe  direction  of  the  line  W-TT, 
U-T,  and  T-S,  and  peases  through  the  dj^es 
UOTthwesterly  along  tbe  line  U-T  on  Its 
strike,  through  tbe  Ooates  dyke  between  the 
600  and  700  levels,  and  through  the  Finn 
at  the  Batch  sti^;  tbat  the  dykes,  and  their 
junction,  between  those  levels,  are  almost 
vertical^  beneath  13ie  souttt  end  Une  of  the 
SllveropoUs  claim  and  th^  dip  westerly 
75*  to  80*  fnmi  tbe  borisontal ;  and  that  the 
"inclination  of  the  vein  Is  7B*  fhun  tbe  bori- 
Bontal.  in  that  nortbwesterty  direction" 
along  tbe  line  U-T.  He  omtslders  the  "limit 
of  tbe  vein  to  be  tbe  limit  of  mlncmllsatton." 
Speaking  of  the  Finn  tunnel.  Dr.  Talmage 
says  that,  '*ta  yon  go  through  that  tunnel 
from  Its  mouth  to  its  face,  thwe  are  ab- 
solute^ no  IndlfAtions  <tf  mineralisation,*' 
and,  referring  to  the  200  and  400  levels  of 
the  Grand  CJontral,  that  they  are  driven  from 
the  shaft  easterly  to  where  ore  is  encount^ 
ed,  through  broken,  fissured,  and  fractured 
llmestrate,  shattered  as  much  as  In  any  of 
tbe  workings  ot  eltlm  of  tbe  mines,  except 
where  they  penetrate  tbe  dykes.  He  speaks 
likewise  of  the  700  level  from  that  shaft 
easterly,  and  sa^  tba  material  in  tbe  long 
cros»«at  at  station  6ffi  and  in  the  northeni 
workings  on  tbe  Bfammotb  000  level  is  much 
the  same,  except  UA  dyke.  He  states  that 
tbe  strike  of  the  vein,  from  tbe  south  end 
line  of  lot  88^  is  in  tbe  direction  of  tbe  line 
W-U,  about  N,  7*  W„  true,  to  the  point 
U,  thence  aking  tbe  line  U-T,  N.  61*  W., 
true,  to  tbe  point  T,  thence  In  the  direction 
Of  the  line  T-S,  and  that  the  boundaries  of 
the  vein  **would  be  determined  the  nature 
of  tbe  mlnerallaed  nutter,  and  therefore  by 
tbe  llmlta  of  the  ore  bodies  tbenuelves,  both 
on  the  sides  and  upwards,  and  doubtless 
downwards,  If  you  wait  to  the  bottom  of 
them,**  and  says,  al<mg  the  lines  Indicated, 
tbe  ore  bodies  In  gaieral  are  not  more  than 
100  tnet  vrlde,  and  that  ttom  the  Une  U-T 
northerly  be  failed  to  find  in  the  workings 
any  continuation  of  the  great  ore  bodies. 
BIr.  Wilson  says  the  200,  400,  700,  900,  and 
1.100  levels  of  the  Grand  Oentral,  from  tbe 
shaft  easterly,  are  driven  through  broken, 
shattered,  and  fissured  limestone,  and  that, 
with  the  exception  of  the  dykes,  "there  is  a 
correspondence  In  what  we  see  In  passing 
through  the  drifts"  on  the  Mammoth  tunnel 
level  "from  station  86  out  to  tbeir  faces." 
He  states  tbat  the  Condon  winze  and  the 
workings  therefrom  are  in  limestone  and 
stained  material,  but  not  comected  with  a 
vein  or  or^  and  tbat  fits  crosi  cul  on  tba 
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700  lerel,  from  itatlon  789  to  72.  In  wblch 
connection  Is  made  between  tbe  mines.  "Is 
entirely  unmlnerallzed  In  Its  total  lengtb." 

The  foregoing  testimony  !■  folly  corrobo- 
rated by  that  of  other  witnesses  for  the  re- 
spondent In  fact  tbe  proof  of  tbe  respond- 
ent In  general  shows  that,  apart  from  tbe  ore 
bodies  or  ore  channel  and  dykes,  the  lime- 
stone, as  revealed  by  tbe  workings,  Is  as 
much  broken,  stained,  fractured,  and  As* 
snred  on  tbe  Qrand  Central  side  as  on  that 
of  tbe  Mammoth,  and  that  the  developments 
on  tbe  varloas  levels  north  of  tbe  ore  bodies 
along  tbe  line  U-T,  and  east  of  those  along 
tbe  line  T-S,  disclose  no  more  mineralisation 
than  may  be  focmd  in  places  all  over  that 
Ilm^tone  country.  Mr.  Tyler  says  tbe  east 
600  cross-cut  of  the  Mammoth,  from  station 
643  to  641,  which  Is  in  the  triangle  between 
tbe  dykes  and  very  much  fissured  and  broken, 
Is  tbe  only  portion  of  the  cross-cats  in  the 
Mammoth  ground  that  compares  with  tbe 
openings  and  condition  of  tbe  Grand  Central 
200  cross-cut  Speaking  of  tbe  boundartra 
of  tbe  vein,  Col.  Wall,  an  expert  quite 
familiar  with  the  formationa  In  tbe  region 
of  those  mines,  says  they  are  the  limits  of 
the  ore;  that,  as  shown  by  the  workings, 
limestone  appears  everywhere  within  a  few 
inches  or  feet  of  tbe  ore;  and  that  tbe  width 
of  the  ore  through  the  Grand  Central  Is 
Irregular.  10  to  40  feet,  "in  places  as  much  as 
100  feet  or  even  a  little  more."  The  testi- 
mony of  tbe  respondent  Is  clear  that  the 
vein  was  formed  by  replacement  or  metaso- 
matlc  action,  and  tbe  leading  witness  for  the 
appellant  admits  that  to  some  extent  It 
was  so  formed.  Mr.  Brooks  says  tbe  ver- 
tical distance  from  the  surface  to  tbe  1,900 
level  Is  1,800  feet  and  tbe  angle  of  dip  over 
86°  from  tbe  horizontaL  Mr.  Tyler  says 
that  from  the  top  of  the  winze  on  the  400 
level  of  the  Grand  Central,  where  ore  ap- 
pears, to  the  ore  cut  by  the  plane  K-E  on 
tbe  1,000  level,  tbe  westing  of  OS  feet  is 
made,  giving  an  angle  of  dip  of  82'  fh>m 
the  horizontal,  and  that  the  angle  of  dip 
from  tbe  top  of  tbe  ore  above  tbe  000,  just 
north  of  the  1,100-foot  line,  down  to  the 
800  level.  Is  78'  80'  from  the  horleontal. 
Prof.  Jenny  says  in  the  section  along  the  line 
U-T  tbe  beds  course  N.  70"  W.,  magnetic, 
exactly  with  tbe  strike  of  tbe  fissures,  and 
that  tbe  dip  of  the  fissures  is  75'  to  80'  from 
tbe  horizontal. 

In  addition  to  tbe  great  mass  of  testimony 
of  both  parties  respecting  tbe  underground 
explorations  In  these  mines,  it  Is  shown  that 
very  numerous  samples  were  taken  from  tbe 
material  found  in  the  drifts,  cross-cuts,  and 
workings,  on  tbe  various  levels,  north  of  the 
SUveropolis  south  end  line  extended;  but 
excepting  those  from  tlie  vldnity  of  the  back 
fissure  and  the  line  of  stoplng  or  ore  channel, 
tbe  assays  In  evidence,  lUc«  those  from  the 
mrface  samples.  Indicate  no  mineralization 
Dot  common  generally  throughout  that  Ilme- 
Btoue  areft.  The  evldenoe  on  both  sides  relat* 


Ing  to  the  surface  and  to  tlie  underground 
explorations,  to  which  reference  has  been 
made,  is  deemed  to  fairly  show  tbe  conditions 
and  geological  facts  of  those  portions  of  the 
properties  which  wilt  be  affected,  either  di- 
rectly or  consequentially  by  this  decision,  and 
also  of  those  portions,  not  affected  by  the 
result  hereof,  which  have  an  important  bear- 
ing upon  what  is  involved.  There  Is  a  mass 
of  testimony,  however,  relating  to  ground 
and  objects  of  some  Importance,  which  baa 
been  given  due  consideration,  but  to  which 
specific  reference  is  Impracticable. 

It  is  apparent  from  the  testimony  referred 
to,  as  well  as  from  all  the  evidence,  that 
there  is,  to  say  the  least,  some  conflict,  not 
only  as  to  the  conclusions  of  tbe  witnesses 
drawn  from  tbe  physical  facts,  but  as  to 
the  facts  themselves — as  to  what  things  ac- 
tually  exist  and  may  be  seen  upon  tbe  surface 
and  In  tbe  mines.  As  Instances:  Tbe  wit- 
nesses for  the  appellant  looking  at  the  open 
cuts,  say  vein  material  Is  exposed;  the  wit- 
nesses for  the  respondent  looking  at  tbe 
same  cuts,  say  country  rock.  Tbe  former 
say  tbe  broken,  stained,  and  fractured  rock 
is  peculiar  to  lot  38,  and  shows  the  onterop- 
ping  of  a  vein;  tbe  latter,  that  such  rock  Is 
found  everywhere  in  the  lime  belt  wherever 
exposed  by  erosion  or  otherwise.  The  former 
say  the  occasional  breccia,  the  calclte  seams, 
and  stains  of  iron  and  manganese  are  char; 
acttflstlcs  of  lot  88,  where  they  claim  the 
apex  is ;  the  latter  say  they  are  character- 
istics of  the  whole  limestone  area.  So  the 
former,  looking  at  the  formation,  on  the 
I  various  levels,  along  tbe  line  U-T,  say  the 
I  ore  is  on  tbe  dip;  the  latter,  observing  the 
I  same  formation,  it  Is  on  the  strike.  Tbe 
former  say  the  Finn  tunnel,  north  from  the 
foot  of  the  Condon  winze,  follows  a  .streak 
of  tbe  vein ;  the  latter.  It  is  barren  material. 
Likewise  tbe  former  say  tbe  workings  north 
of  tbe  line  U-T  are  in  vein  lime  and  vein 
material ;  tbe  latter,  in  barren  country  rock. 
In  may  places  on  the  different  levels  in  the 
northern  workings,  where  tbe  former  see 
vein  material,  the  latto-  see  nothing  but 
limestone.  Such  are.  in  substance,  some  of 
tbe  differences  In  the  statements  of  the  wit- 
nesses, whethOT  of  facts  or  conclusions  from 
facta  Nor  is  it  surprising  that  conflict  exists. 
It  Is  a  usual  feature  in  such  a  suit — of  such 
ordinary  occurrence,  and  so  often  of  such 
grave  character,  that  the  advisability  of  try- 
ing a  mining  suit  before  a  Jury  may  be  doubt- 
ed. Nor  can  it  be  attributed  wholly  to  par- 
tizan  zeal  or  personal  Interest  The  high 
character  of  the  witnesses,  in  general,  In  this 
case  forbids  this.  Science  has  not  yet  un- 
folded all  of  nature's  Intricacies,  and  In  all 
probability  never  will  to  such  an  extent  that 
the  fallible  human  mind  can  fully  grasp  them, 
though  Indications  may  be  revealed.  To  look 
at  B  mountain  Is  one  thing,  but  to  look  Into 
the  Inner  recesses  of  the  earth,  through  sur- 
face Indications,  is  another.  Every  geologist* 
vreey  miner,  knowi  that,  in  det^nlnlng  the 
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contoiti  and  (ictnal  conditUnis  of  a  mountain 
by  BurfaoB  indications,  even  with  extenatve 
worklnss,  wblcli,  aftw  all.  onutltate  bnt 
sllgbt  ezplarattons  cominred  with  the  whole 
mass,  such  difficulties  are  necessarily  and 
Invariable  enconntwed  as  to  produce  dif- 
fnencei  of  opinion  between  persons  looking 
at  the  same  material — considering  the  same 
physical  facts.   Inductive  reasoning  has  not 
attained  such  a  high  state  of  perfection  as 
to  lead  all  men,  viewing  the  same  parts,  to 
the  same  conclusion  as  to  the  whole.  This 
Is  especially  true  when  the  Investigation  of 
a  portion  of  a  thing  Is  attended  with  great 
dlfflcultles.  In  cases  of  stratified  rocks,  where 
the  beds  are  regular,  it  Is  comparatively  easy 
to  determine  the  location  of  a  vein,  Its  strike 
and  dip;  bnt  where,  as  in  this  Instance,  the 
beds  are  broken,  tilted,  and  fractured,  and,  in 
places  fissures  running  In  all  directions,  the 
Investigation  of  one  part  may  lead  to  very 
roneoQS  conclusions  as  to  the  formation  and 
contents,  in  general,  or  as  to  the  location 
and  course  of  a  particular  section  or  ledge; 
a  small  part  of  its  location  and  course  only 
being  definitely  known.   Every  one  who  has 
ever  attempted  to  trace,  either  by  surface 
indications  or  underground  workings,  or  both, 
a  vein  through  an  eruptive  country,  or,  as 
here,  through  sedimentary  beds,  broken  and 
tilted,  with  fractures  running  In  every  con- 
ceivable direction,  where  anticlines  and  syn- 
cllnes  exist,  and  the  regular  dip  of  the  forma- 
tion In  places  is  obliterated,  knows  that  the 
Investigation  is  not  only  laborious,  of  slow 
progress,  and  attended  with  Innumerable  dif- 
ficulties, trat  is  liable,  in  the  end,  to  be  at- 
tended, even  among  the  most  candid,  with 
antagonistic  theories,  erroneous  conclusions, 
doubt,  and  nncertalntV.   This  is  strikingly  Il- 
lustrated, in  this  case,  in  the  fact  that  for 
more  than  a  quarter  of  a  cottury  the  Ham-  | 
moth  mine  was  operated  by  experienced  i 
miners,  vast  amounts  of  we  extracted  from  ! 
the  vein  in  the  southerly  eai  of  lot  88,  the  j 
mountain  to  the  north  perforated   with  • 
expensive,  but  profitless  drifts,  along  and  > 
through  the  dyke,  and  cross-cuts  to  the  east  j 
and  west,  and  yet  It  could  not  have  occurred  ■ 
to  the  operators,  from  the  indications  and 
physical  facts  disclosed  by  the  operations, 
during  all  those  years,  that  the  vein  had,  be- 
tween the  300  and  400  levels,  split  and  the 
major  portion  passed  through  the  dyke  on  , 
Its  dip  to  the  west;  for,  so  far  as  shown 
by  the  record,  no  attempt  was  ever  made  to  : 
follow  that  allied  western  portion  of  the 
vein  on  the  inclination,  or  to  trace  It  In  the  | 
direction  of  the  ore  bodies  in  dispute,  or  ^ 
Into  the  disputed  territory,  nntil  after  those  ^ 
ore  bodies  were  struck  in  the  Grand  Central  . 
ground  by  the  respondent  In  1897,  although  ] 
tbe  Sfammoth  sbaft  had  been  sunk  hundreds 
of  feet  below  those  ore  twdles;  and  even  now, 
as  we  have  seen  from  the  review  of  tbe  evi- 
dence,  with  drifts  and  cross-cuts,  on  different 
levels,  extended  and  driven,  the  surface  of  lot  . 
88  dotted  with  open  cuts  and  exposures,  as 
tppmn  tnm  flie  dlasruu  and  teatlmonjr,  ' 


all  for  tbe  purposes  of  . this  trial,  not  only 
the  appellant's  operators  and  miners,  but  Its 
experts  appear  to  be  unable  to  trace  or  locate 
the  banging  and  foot  walls  of  the  vein,  either 
at  the  surface  or  at  depth.  Under  such  cir- 
cumstances, it  need  not  be  marveled  that  the 
witnesses,  looking  at  the  same  things  and 
same  characteristic  features,  did  not  see  them 
alik^  or  draw  tbe  same  conclusions  from 
them. 

Suppose,  however,  notwithstanding  there  is 
a  conflict  In  the  evidence,  we  assume,  without 
deciding,  that  such  conflict  relates,  as  is  in- 
sisted by  the  appellant,  only  to  the  opinions 
of  witnesses  as  to  what  the  physical  facts 
show,  and  that  the  rule.  Invoked  by  the  re- 
spondent, should  not,  under  the  circumstances, 
be  oiforced,  ttie  question  then  is,  was  the 
court  justified,  under  the  erldence,  In  holding 
that  the  vein  departed,  at  the  point  designated 
In  the  findings,  from  lot  3S  on  a  northwesterly 
course,  and  did  not  return  to  that  claim  north 
of  that  point?  In  determining  this  question 
it  becomes  important  to  consider  tbe  nature 
and  prinetpal  characteristics  of  this  vein, 
and,  in  cramectlon  therewith,  some  promlnoit 
geological  features  disclosed  by  the  evidence. 
Before  doing  this.  It  will  be  weU  to  notice 
that  tbe  appellant  contends  that  the  v^ 
consists  of  a  aurles  of  parallel  fissures  in  lime- 
stone, the  ore  being  mixed  up  with  iHoken, 
shattered  rock;  that  tbe  vein  Is  so  constituted 
both  at  the  surface  and  at  depth;  and 
that  tbe  limits  of  the  vein  are  coextensive 
with  the  Umits  of  the  brokra,  crushed, 
seamed,  and  fissured  limestone.  Upon  this 
theory  it  Is  insisted  tlut,  while  the  broken, 
stained,  and  abattraed  matwlai  carries  Uttle 
of  the  valuable  metals  on  and  near  tbe  sur- 
face it  is  vein  matter  and  evidence  of  vein, 
and  that  the  oonrt  erred  In  charging  the  Jury 
that  the  apex  of  a  flssnre  vein  Is  the  highest 
point  at  which  v^  matter  la  found,  and  **by 
vein  matter  in  thla  connection  I  mean  rock  or 
earth  omtalnlng  mineral  In  quantltlee  ap- 
preciably greater  than  is  found  In  the  genn-al 
mass  of  tbe  mountain."  Whether  or  not  this 
instruction  Is  erroneous  we  need  not  stop 
to  detomine.  This  being  a  cauae  In  eqnity, 
the  verdict  of  tbe  Jury  upon  the  controverted 
questions  of  fact  submitted  to  It  was  but 
advisory  to  the  court,  and  therefore  error 
could  not  be  predicated  upon  Instructions 
given  or  refused.  The  Judge  had  the  un- 
doubted right  to  disregard  the  verdict  or 
special  findings,  or  consider  them  In  whole 
or  In  part,  or  determine  for  himself  the  spe- 
cial issues  submitted,  as  he  chose.  "It  was 
tborefore  a  proper  exercise  of  authority  for 
the  Judge  in  this  case  to  examine  tbe  evidence 
In  the  case  for  himself  and  determine  tbe 
gnestlons  at  issue  between  the  parties  ac- 
cording to  the  weight  of  evidence,  notwith- 
standing the  proceedings  taken  with  the  Jury 
and  the  verdict  retnrned;  and  having.  In 
exercise  of  that  authority,  made  and  filed  bis 
written  decision.  In  which  the  facts  found 
correvooded  with  the  TardSet  €<  tiw  Jury, 
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wror  cftimot  be  predicated  on  hlB  flndlnga,  If 
they  .are  sustained  by  the  evidence,  notwith- 
standing the  previous  Instructions  to  the 
jury;  tor,  having  the  right  to  disregard  the 
verdict,  he  had  also  the  right  to  dlsr^rd 
tbe  instructions  to  the  Jury  that  rendered  the 
verdict  It  is  true  that  tiie  dedslon  of  the 
court  and  ttie  verdict  of  the  Jury  were  lo 
harmony;  but  tte  dedston  of  the  court  ts 
the  ju^ment  of  the  court,  and  tills  judgment 
was  warranted  by  the  evidence  or  It  was  not 
If  It  was  not,  a  new  trial  should  be  granted. 
If  It  was,  It  cannot  be  reversed,  except  upon 
other  groonda."  Bweetser  v.  Dobbins,  66  CaL 
1^  4  Pac.  540;  Schneider  v.  Brown,  St  CaL 
206,  24  Pac.  715;  Slley  v.  MartlneUl,  97  CaL 
676,  82  Pac;  679^  21  L.  a  A.  83,  88  Am.  St 
Bep.  209. 

In  determining  tiie  question  before  ns, 
however,  whether  the  finding  of  the  court  was 
warranted  by  the  evidence,  it  Is  Important  to 
consider  what  constitutes  a  vein  or  lode.  It 
will  hardly  be  contended  that,  merely  because 
rock  Is  broken,  cruBhed,  shattered,  and  even 
fissured,  It  constitutes  a  vein  within  the  mean- 
ing of  the  laws  of  Congress.  All  miners  of 
any  experience,  as  well  as  men  of  scientific 
research,  know  that  such  occurrences  may  be 
found  in  the  most  barren  country.  Something 
more  Is  necessary  to  dignify  that  kind  of 
material  with  the  character  of  a  vein  or 
lode.  The  material,  whatever  else  may  be 
its  condition,  must  be  metalliferous — must 
contain  some  kind  of  mineral  of  value,  so  as 
to  distinguish  it  from  tbe  country  rock;  and 
especially  Is  this  true  where  there  are  no 
wdl-defined  walls.  This  ts  so  In  the  case  of 
B  contact  u  well  as  of  a  fissure.  Where  It 
Is  barren  for  a  considerable  distance,  barr^ 
in  its  continnlly,  it  is  deprived  of  tbe  char- 
acter of  a  vein.  But  wherever  a  vein  has  at 
any  time  existed,  with  amttuulty  of  ore  which 
by  some  subsequent  convulsion  or  volcaulc 
action  may  have  beea  Interrupted,  the  char- 
acter of  the  rein  or  deposit  is  not  changed. 
Stevens  t.  Williams.  1  Mor.  Hin.  Bcp.  667. 
Fissure  veins  have  many  characteristics. 
They  u«  tiie  finings  of  fissures  or  <H;ienlng8 
of  the  country  rock,  of  all  kinds  of  rod^  uf 
all  agee,  contain  different  kinds  of  material. 
In  some  respects  corresponding  with.  In  others 
differing  from,  the  country  rock;  the  most  com- 
mon material  being  qouIb.  Tbe  fissures  have 
selvages  and  sUdEensldes,  and  the  gangne 
material  Is  genwally  easily  distinguished 
from  the  country  rock.  Fissure  veins  are 
slmfde  or  banded,  according  to  structure  as 
to  minerals.  Some  continue  In  ttie  same 
direction;  otiiers  are  irregular  and  change 
tiielr  courses.  Some  bave  a  continuity  of 
ore,  while  othm  are  barren  In  places,  and 
still  others  are  faulted.  The  appellant  as  we 
have  seen  from  tiie  testimony,  claims  the  vein 
in  dispute  la  omtinnous  in  the  same  direc- 
tion; the  reapondent  that  it  changes  its 
course  and  is  faulted.  The  books  tell  us  that 
Tdn-making  fissures  bave  been  formed,  by 


contraction  on  drying,  as  In  arglllaceoas 
stratum,  or  on  cooling  from  fuslmi,  or  from 
heat  attending  metamorpblsm;  by  subter- 
ranean movements,  pre-emlnentiy  those  wtaicb 
have  attended  mountain  making;  by  the  dis- 
ruptive or  expansive  acUm  of  vapors  result- 
ing from  volcanic  actkm;  and  by  corroding 
vapors,  or  by  solutions  from  the  deep,  which 
sometimes  enlarge  the  fissure,  especially  where 
the  rock  la  limestone.  Dana,  Manual  of  Geol- 
ogy. Fissures  formed  through  volcanic  ao 
tion,  and  enlarged  by  corroding  solutions 
and  vapors,  are  deep-seated,  and  frequently 
contain  large  cavitiea  That  tiie  vein  in  ques- 
tion was  so  f<nmed  by  snch  action  and  solu- 
tions or  vapors  appears  from  the  testimony, 
as  we  bave  already  observed.  It  will  be 
perceived  that  to  ddlne  tbe  word  "vein," 
that  represents  a  thing  ot  so  many  and  varied 
characteristics,  is  a  matter  attended  with 
difficulty.  Espedally  la  this  true  If  sadH 
definition.  In  view  of  the  statutes  which  deal 
with  mineral-bearing  veins  only,  Is  to  convey 
an  accurate  idea  of  the  thing  Itselt 

Mr.  Justice  Field.  In  the  Eureka  Case,  4 
Sawy.  802,  Fed.  Cas.  N&  4.54S,  said:  *1t 
is  difficult  to  give  any  definition  ol  the  term, 
as  understood  and  used  In  tbe  acts  of  Con- 
gress, whidi  will  not  be  subject  to  criticism. 
A  fissure  in  the  earth's  crust  an  opening  In 
Its  rocks  and  strata  made  by  some  force  of 
nature,  In  which  the  mineral  Is  deposited, 
would  seem  to  be  essential  to  the'  d^Uiltion 
of  a  lode,  in  the  judgment  of  geologlsta  But 
to  tbe  practical  miner,  the  fissure  and  its 
walls  are  only  of  Importance  as  indicating 
the  boundaries  within  which  he  may  look  for 
and  reasonably  expect  to  find  the  ore  be 
seeks.  A  continuous  body  of  mlnerall£ed 
rock,  lying  within  any  other  well-defined 
boundaries'  on  the  earth's  surface  and  un- 
der it  would  equally  constitute,  in  his  eyes, 
a  lode.  We  are  of  opinion,  therefore,  tbat 
the  term  as  used  in  the  acts  of  Congress  Is 
applicable  to  any  sone  or  belt  of  mineralized 
rock  lying  within  boundaries  clearly  separat- 
ing it  from  tbe  neighboring  rock."  In  Iron 
Silver  MIn.  Co.  v.  Cheesman,  116  U.  S.  529, 
6  Snp.  Ct  481,  29  L.  Ed.  712.  the  Supreme 
Court  of  the  United  States  adopted  a  defi- 
nition of  vein  given  by  Mr.  Justice  Hallett 
In  the  same  case,  as  follows:  "To  determine 
whether  a  lode  or  vein  exists,  it  Is  neces- 
sary to  define  those  terms;  and,  as  to  tiiat 
It  is  enough  to  say  that  a  lode  or  vein  Is  a 
body  of  mln^al,  or  mineral-bearing  rock, 
within  defined  boundaries  in  the  general 
mass  of  the  mountain.  In  tbis  definition  the 
elements  are  the  body  of  mineral  or  mineral- 
bearing  rock  and  the  boundartes.  With 
either  of  these  things  well  established,  very 
slight  eirtdence  may  be  accepted  aa  to  the 
existence  of  tbe  other.  A  body  of  mineral  or 
mineral-bearing  rode  In  tbe  general  mass  ot 
the  mountain,  so  far  as  it  may  continue  un- 
broken and  without  Interruption,  may  be 
i^arded  as  a  lode,  whatever  tbe  boundaries 
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mnj  be.  In  the  existence  of  ench  body,  and 
to  the  extent  of  It,  boundaries  are  Implied. 
On  tbe  otber  hand,  with  well-deflned  bound- 
aries, Tery  illgtat  evidence  of  ore  within 
mch  botmdarleB  will  prove  tbe  nlatence  of  a 
lode.  Bach  boandarlee  constitnte  a  fta8in«, 
and  it  In  ancb  flwore  ore  la  found,  al- 
though at  oonalderable  Intervals  and  In 
smell  Quantttles,  It  Is  called  a  lode  or  vein." 
Bo,  In  United  Stiites  v.  Inm  Silver  Min.  Co., 
128  U.  8.  e7S»  d  Bup.  Ot  196,  82  L.  Bd.  571, 
Mr.  JnsUce  Field  said:  "By  *veins  or  lodes.* 
as  hrae  used,  are  meant  lines  or  aggregations 
of  metal  embedded  in  qnarbt  or  otber  rock 
in  i^ace.  The  terms  are  fomid  together 
In  the  statutes,  and  botti  are  intended  to  in- 
dicate the  presence  of  mineral  in  rock.** 
Cheesman  t.  Shreeve  (C.  O.)  40  Fed.  787; 
Hyman  t.  Wheeler  (G.  0.)  29  Fed.  847; 
LeadTllIe  Mln.  Go.  v.  frltzgerald,  4  Mor.  Mln. 
Rep.  380. 

In  all  these  deflaltlODS,  as  will  be  noticed, 
tbe  essential  elements  of  a  vein  are  mineral 
or  mineral-bearing  rock  and  boundaries,  and 
no  doubt  tluit,  when  one  of  these  elements  la 
well  established,  "very  slight  evidence  may 
be  accepted  as  to  tbe  existence  of  the  other." 
It  would  seem,  therefore,  that  where  one 
claims  eztralateral  rights  under  tbe  acta  of 
Congress,  because  of  a  vein  existing  and  apex- 
Ing  in  his  ground,  but  wlilch  Iiaa  no  well-de-  | 
fined  boundaries,  he,  when  bis  claim  la  con- 
troverted, must,  in  order  to  exercise  such 
rights,  show  a  ledge  or  body  of  mineral  or 
mineisl-liearing  rock  of  such  value  as  will 
dlstlngniab  It  from  the  country  rock,  or  from 
the  genoral  mass  of  the  mountain.  The 
material  must  in  texture  and  value  be  such 
as  to  show  tbe  existence  of  a  vein,  and  tbe 
mere  fact,  as  baa  been  stated,  or  proof  of  the 
fact,  that  tbe  rock  is  broken,  shattered,  and 
fissured,  and  mixed  with  calcareous  sub- 
stance, though  it  may  show  a  conglomerate 
mass,  does  not  establish,  in  tbe  sense  of  the 
statutes,  a  vein.  When,  however,  tbe  walla 
or  boundaries  are  well-defined,  tbe  vein  dif- 
ferentiated from  the  adjacent  country,  and 
the  kind  of  material  mentioned  constitutes 
the  filling,  evidence  of  slight  value  In  mineral 
will,  it  seems,  be  snfflelent 

It  Is  Insisted  fbr  the  appellant,  however, 
that  "a  lode,  wltbln  tbe  meaning  of  tlie  stat- 
ute^ la  whatever  the  miner  can  follow  with 
a  reasonable  opectation  of  finding  ore"; 
that;  thou^  he  sees  no  orc^  yet,4f  he  sees 
gangne  and  vein  matter,  he  discovers  the 
lode;  and  that  whatevw  material  would  be 
snflldmt  to  render  valid  a  location  thereon 
would  be  suffldent  evidence  of  apa  to  Jnstl- 
ty  one  In  following  therefrom  downwards, 
begviMl  the  side  lines  of  the  location,  in  the 
same  kind  of  material,  to  and  beneath  the 
snrtece  of  his  neighbor's  property.  We  do 
not  thus  Interpret  tbe  law.  What  may  con- 
stltate  a  sofflclmt  discovery  to  warrant  a  lo- 
cation of  a  claim  may  be  wholly  Inadequate 
to  3mOXj  tbe  locator  in  claiming  or  exw- 


dslng  any  rlgtats  reserved  by  tbe  statutes. 
What  constitutes  a  discovery  that  will  vaU- 
date  a  loratlon  Is  a  vary  different  thing  from 
what  cmistituteB  vi  apex,  to  which  attaches 
the  statutory  rl^t  to  Invade  tbe  possession 
<^  and  appropriate  tbe  property  which  is 
presumed  to  belong  to  an  adjoining  owner. 
The  question  of  a  sufficient  discovery  of  a 
vein,  or  of  the  validly  of  a  notice  of  lo- 
cation, upm  which  the  cases  cited  by  the 
appellant  on  this  point  are  authority,  is  sub- 
stantially diffident  txom  one  relating  to  the 
continuity  of  a  vein  on  its  dip  from  tbe  apex, 
and  which  tests  tbe  rights  of  tbe  undisputed 
owner  of  the  surface  to  what  lies  under- 
neath and  within  his  own  boundaries.  It  Is 
tbe  object  and  policy  of  the  law  to  encourage 
tbe  lovqiector  and  miner  In  their  efforts  to 
discover  ttie  bidden  treasures  of  the  moun- 
tains, and  therefore,  as  between  conflicting 
lode  claimants,  the  law  Is  liberally  construed 
In  favor  of  the  senlw  location;  but  where 
one  claims  what  prima  fade  belongs  to  his 
neltftibor,  because  of  an  apex  In  the  elalm- 
anfs  location,  a  moi^  rigid  rule  of  con- 
struction against  the  claimant  prevails,  and. 
as  we  have  already  observed,  he  has  tbe  bur^ 
den  to  show,  not  merely  tbat  the  vein  on  its 
dip  may  Include  the  ore  bodies  in  the  ad- 
Joining  ground,  hut  tbat  In  fact  it  does  so 
\  Include  them.  Until  he  estabilahes  >ueh  fact 
beyond  reasonable  controversy,  be  has  no 
rights  outside  his  side  lines  In  another's 
ground.  "In  determining  what  constitutes 
such  a  discovery  as  will  satisfy  the  law  and 
form  tbe  basis  of  a  valid  mining  location,  we 
find,  as  in  the  case  of  the  definition  of  the 
terms  'lode*  or  *veln,'  that  the  tendency  of 
the  courts  Is  toward  maiked  liberality  of  con- 
struction where  a  question  arises  between 
two  miners  who  bare  located  claims  upon 
the  same  lode  or  within  the  same  surface 
boundaries,  and  toward  strict  rales  of  in- 
terpretation when  the  miner  asserts  rights  In 
property  which  either  prima  facie  belongs  to 
some  one  else  or  la  claimed  under  laws  other 
than  those  providing  for  the  disposition  of 
mineral  lands,  in  which  latter  case  the  rela- 
tive value  of  the  tract  Is  a  matter  directly 
In  issue.  The  reason  for  this  is  obvious.  In 
the  case  where  two  miners  assert  rights  based 
upon  separate  alleged  discoveries  on  the  same 
vein,  neither  is  hampered  with  presumptions 
arising  from  a  prior  grant  of  tbe  tract,  to 
overcome  which  strict  proof  Is  required.  In 
applying  a  liberal  rule  to  one  class  of  cases 
and  a  ripld  rule  to  another,  the  courts  justify 
their  action  upon  the  theory  that  the  object  of 
each  section  of  the  Revised  Statutes,  and  the 
whole  policy  of  the  eijtlre  law.  should  not 
be  overlooked."  1  Lindley  on  Mines  {2d  Ed.) 
S  886.  The  Supreme  Court  of  Montana,  In 
Fitzgerald  v.  Clark,  17  Mont  100.  42  Pac 
27S,  30  L.  R.  A.  803,  S2  Am.  St.  Rep.  66S,  ob- 
served: "When  it  Is  said  that  a  location  may 
be  sustained  by  the  discovery  of  mineral  de- 
posits of  such  value  as  to  at  least  Justify 
the  aiploration  of  the  lode  In  the  ezpectatioa 


Digitized  by 


678 


88  PACIFIC 


REPOETER. 


(Utah 


of  flndlnc  ore  mifflcleaitly  raloaUe  to  work, 
It  Is  a  nry  different  question  tvom  telling 
a  Jury  that  the  geol<^;icaI  fact  of  the  oon- 
tlntrity  of  the  T^n  to  a  certain  point  maj  be 
determined  by  what  a  practical  miner  might 
do  In  looking  for  some  bcqied-for  amUmiltr* 
Mlgeon  T.  Mont  Cent  R7.  Co.,  77  Fed.  240, 
28  Gr  C  A.  156;  Bonner  t.  Melkle  (a  C.)  82 
FeO.  607;  United  States  r.  Iron  SHrer  Mln. 
Co..  128  U.  S.  673,  9  Sup.  Ct  IBO^  32  L.  Ed. 
5T1. 

Reverting  to  the  characteristic  of  a  vein  or 
lode,  appearing  from  the  deflnltions  above 
quoted,  that  Its  fllHng  mnst  consist  of  a  body 
of  mineral  or  mineral-bearlDg  rock,  what 
value  such  material  should  contain  Is  a  mat- 
ter not  devoid  of  difficulty,  and  no  standard 
of  value  applicable  to  all  such  cases  has  yet 
and  probably  never  will  be,  devised.  It  must 
necessarily  depend  upon  the  characteristics  of 
the  district  or  country  in  which  the  vein  or 
lode,  In  any  particular  instance  claimed  to 
exist  Is  located,  and  upon  the  character,  as  to 
boundaries,  of  tbe  vein  itselt  If  the  country 
rode,  or  the  goieral  mass  of  the  mountain 
outside  of  tbe  limits  of  the  vein.  Is  wholly 
barren,  slight  values  of  the  vein  material, 
as  before  stated,  would  seem  to  satisfy  the 
law;  but  if,  on  the  other  band,  the  rock  of 
the  district  generally  carries  valute,  then 
undoubtedly  the  values  in  tbe  vein  material, 
where  the  twundaries  of  the  vein  are  not 
well  or  not  at  all  defined,  either  on  the  sur- 
face or  at  depth,  should  be  in  excess  of  those 
of  tbe  country  rock,  else  there  can  be  no  line 
of  demarkation,  nor,  where  the  rock  is  gen- 
erally broken,  shattered,  and  fissured,  any- 
thing to  separate  It  from  the  adjacent  country. 
Values,  therefore,  of  the  filling  of  a  vein, 
must  be  considered  with  special  reference 
to  tbe  district  where  tbe  vein  or  lode  Is 
found.  It  is  likewise  as  to  a  deflnitlon  of 
a  vein  or  lode.  In  Migeon  v.  Montana  Cent 
By.  Co.,  77  Fed.  249,  23  a  a  A.  156,  It 
was  said:  "The  definition  of  a  lode  must 
always  have  special  reference  to  the  forma- 
tion and  peculiar  cbaracterlstlcB  of  the  par- 
ticular district  In  which  the  lode  or  vein  Is 
found."  Bonner  t.  MeUcle,  supra.  Now, 
weighing  and  considering  tlie  evidence,  whkdi 
we  have  already  examined.  In  the  light  of 
the  foregoing  deflnltlona,  adt^ted  and  an- 
nounced by  the  most  emlneat  tribonal  In 
this  country,  and  bearing  In  mind  the  char- 
acterlatlca  of  a  vein  to  whidi  we  have  ad- 
verted, the  conclusion  seems  inevitable  that 
no  vein  that  will  satisfy  the  demands  of  tbe 
law  has  been  shown  to  exist  north  of  the 
north  end  of  tlie  Cunningham  tta^  or  north 
of  the  Sllveropolts  eonth  end  line  extended, 
within  tbe  Ihnlts  of  lot  38,  which  from  its 
apex  on  its  dip  extends  to  and  Indudea  the 
ore  bodies  In  question. 

Looking  again  at  the  surface  of  lot  88, 
through  the  evidence,  we  see,  it  is  true,  oo^ 
side  the  dykee,  broken,  shattered,  and  frao 
tured  ro^  aeanui  filled  with  caldtt^  or 


calcareous  matter,  In  places  brecclated  ma- 
terial, and  stains  of  different  oxides  of  Iron 
and  occasionally  of  manganese:  but  what 
we  conceive  to  be  a  dedded  preponderance 
of  tbe  evidence  shows  that  these  same  con- 
ditions at  the  rods  and  earth  appear  In  the 
same  manner  and  to  about  the  same  extent 
throughout  the  limestone  area  north  of  that 
end  line,  except  In  the  rldnlty  of  tbe  line 
of  stoplng  and  of  the  dykes.  The  evidence 
respecting  the  surface,  considered  all  to- 
gether, convey  the  idea  Uiat  generally  tin 
portion  of  the  country  referred  to.  Including 
lot  38  north  of  the  Cunntogham  stope.  pre- 
sents substantially  the  same  appearance,  ex- 
cept in  the  vicinity  of  the  dykes,  the  back 
fissure,  and  ore  bodies,  and  that  wherever  the 
rock  Is  exposed,  by  erosion  or  otherwise, 
its  broken,  fractured,  and  seamed  condition 
Is  visible.  So,  as  we  have  seen  from  the  re- 
view of  the  evidence,  tbe  same  similarity  of 
appearances  and  conditions  of  rock  and  ma- 
terial exists  beneath  the  surface  on  tbe  vari- 
ous levels  in  ttoth  mines.  In  fact  we  feel 
warranted  In  the  condusion  that  it  Is  es- 
tablished by  the  overwhelming  weight  of  tbe 
evidence  that  the  easterly  portion  oC  the 
Condon  tunnel;  tbe  northerly  portion  of  the 
Finn  tunnel  level,  Including  both  of  its 
westerly  branches;  the  Grand  Central  200 
level,  from  its  easterly  face  back  to  station 
T;  the  northerly  portion  of  the  Mammoth 
tunnel  level.  Including  the  three  westerly  or 
northwesterly  branches  and  the  Dago  raises; 
tbe  branch  westerly  from  station  106  on  the 
Mammoth  400,  and  the  Grand  Central  400 
level  from  its  easterly  face  back  to  the 
winse;  tbe  workings  on  tbe  GOO  level  from 
about  station  S84  nmili;  the  northerly  work- 
ings on  the  Mammoth  600  level,  Indudlng  the 
east  and  west  cross-cut  from  station  643, 
and  the  new  cross-cut  running  westerly  from 
station  16  into  Bllrat^Mlls  groond;  the 
northerly  portion  ot  the  Mammoth  700  level, 
Indudlng  the  long  connecti^  cross-cut  and 
the  Grand  Coitral  700  from  Its  eastoly  face 
back  to  stotlon  22;  and  the  Tnntor  drift  and 
northerly  workings  on  Qie  Mammotti  800 
level— are  all  outside  of  any  1^  such  as  the 
law  contemplates,  but  are  In  country  rock, 
except  Instances  where  sudi  workings  ran 
along  or  cross  the  dykes  and  are  In  dyke  ma- 
terial According  to  tbe  decided  preponder- 
ance of  the  evidence,  tberefbre,  even  though 
whatever  conflict  therein  alsts  be  r^arded  as 
relating  to  the  opinion  of  witnesses  merely, 
the  section  ut  country  lying  west  of  the  west 
side  line,  or,  rather,  west  of  the  east  side  line, 
of  lot  38,  and  north  of  the  ore  bodies  cut  by 
the  plane  H-H,  or  lying  along  a  plane  drawn 
vertically  down  through  the  line  U-T,  or 
north  of  the  plane  B-B,  and  east  of  the  stop- 
lng along  and  in  the  direction  of  the  line 
T-S,  Is  practically  barren  of  mineral,  al- 
though the  rock,  in  general.  Is  much  broken, 
shattered,  and  fractured,  with  fissures  run- 
ning In  all  directions.  The  same  barren  eun- 
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dttlon  ot  tbat  section  of  grotmd  also  appears 
from  the  ossaya  of  the  samples  taken  from 
tba  anrface  and  tUe  workings  at  depth. 

It  IB  true,  the  appellant  dalma  the  open 
cuts  and  the  workings  at  depth  are  nibetaa- 
Ually  all  In  Tein  material;  but,  aa  we  tuTe 
aeen.  In  the  judgment  of  the  anTellanf  a  wlt- 
neasfl%  brokoi,  shattered,  and  flsenred  Ume> 
stone,  or  crushed  and  brecdated  mattw,  no 
matter  bow  barren,  constitutes  vein  material, 
altboagb  such  matter  and  condltioma  exlsl; 
without  any  defined  boandarlea,  manj  hon- 
dreds  of  feet  to  the  east  and  west  of  lot  88, 
in  fact  tbroogboat  tbat  llmeatone  area,  so 
far  aa  It  was  examined  by  i^tneasea,  and 
with  no  more  mlnerallsatlQn  than  Is  con- 
tained In  the  general  mass  of  the  mountain 
for  more  than  1,000  feet  to  the  east  and  west, 
or  through  the  limestone  belt  Is  It  not  dif- 
ficult to  perceive  how  such  material,  In  the 
absence  of  both  a  banging  and  foot  wall, 
can  be  regarded  as  a  vein?  Are  not  the 
essential  characteristics  of  a  Tcln  or  lode 
absolutely  wanting?  In  the  absence  of  the 
very  elements  which  constitute  a  rein,  as 
defined  by  the  highest  court  of  our  country, 
how  can  we  bold  a  rein  exists?  There  ap- 
pears to  be  no  mineralization  in  excess  of 
tbat  contained  in  the  country  rock;  the  ex- 
istence of  no  body  of  mineral  or  mineral- 
bearing  rock  in  any  opening  or  fissure  es- 
tabllsbed.  No  witness,  save  Mr.  Akers,  at- 
tempted to  locate  the  foot  wall  of  the  vein, 
and  he,  aa  we  have  noticed,  at  but  one  place, 
about  20  feet  west  of  station  643  on  the 
600  level,  Id  Judgment  only;  for  bis  evidence 
is  not  direct  or  satisfactory  as  to  the  fact. 
Several  witnesses  at  a  few  points  attempted 
to  fix  the  hanging  wall;  but  In  each  In- 
stance the  testimony  respecting  It  seems  to 
point  to  an  arbitrary  location,  for  the  fractur- 
ing, which  they  claim  to  be  the  limits  of  the 
velD,  extends  far  to  the  west  of  the  places 
pointed  to  as  the  banging  wall.  We  doubt  if 
the  most  careful  scrutiny  of  a  scientific  ex- 
pert on  mines  could,  from  the  description  of 
the  material  in  evidence,  locate  what,  In 
the  judgment  of  those  witnesses.  Is  the 
ban^ng  wall.  It  seems  to  exist  In  opinion 
■only.  Nor  does  the  fracturing  stop  at  the 
<3rand  Central  ore  bodies.  It  la  sbown  In 
evidence  to  extend,  at  least  as  far  west  as 
the  Grand  Central  shaft,  more  tban  1,000 
feet  beyond  where  that  wall  was  attempted 
to  be  located.  No  court  would  be  Jnstlfled  In 
holding  that;  In  such  a  formation  aa  this, 
the  limits  of  fracturing  constitute  the  limits 
of  the  T«ln.  Bucb  a  holding  would  be  alike 
nnreaaonable  and  impracticable.  It  would 
convot  practically  all  that  whole  limestone 
area  Into  a  vein— a  vein  thoosanda  of  feet 
wlde^  the  like  of  which,  we  voiture  to  say, 
no  getrioglst  cr  minw  haa  ever  known.  Bven 
If  there  be  found  an  occaalonal  TUgg  ck  frag- 
ment of  ore,  yet,  where  It  dlaocmnected 
from  any  ore  body  and  ao  Intermingled  with 
and  ■vmranded  by  country  rock  that  it  conr 


not  be  regarded  as  continuous.  It  does  not 
mark  the  line  of  a  vein  or  lode,  within  the 
meaning  of  the  law.  Bunker  Hill  A  S.  M.  & 
O.  Co.  V.  B.  St  Ida.  M.  &  D.  Co.  (C.  C.)  134 
Fed.  268;  Cheesman  v.  Shreeve  (C.  C.)  40 
Fed.  787;  Iron  Silver  MIn.  Co.  v.  Cheesman, 
lie  n.  S.  529.  6  Sup.  Ct  481,  29  L.  Bd.  712. 

Upon  very  careful  atrotlny.of  the  evld«ic4 
we  are  of  the  opinion  that  the  court  did  not 
err  in  rejecting  the  theory  that  the  limits  ot 
fracturing  constituted  the  limits  of  the  vein, 
nor  in  holding  that  the  vein  existing  In  the 
south  end  of  lot  38  did  not  continue  In  that 
lot  north  of  the  north  end  of  the  Cunning- 
ham stope.  Where,  then,  and  In  what  direc- 
tion, does  the  vein  proceed  on  Its  strike  from 
tLat  stope,  and  where  are  its  boundaries  or 
limits?  That  the  Mammoth  vein  was  form- 
ed by  replacement — by  replacing  the  lime- 
stone, molecule  for  molecule,  with  mineral 
through  the  thermal  and  chemical  waters,  or 
corroding  vapors  or  solutions,  ascending  from 
the  deep  through  the  fissure  or  series  of  fis- 
sures constituting  the  lode — and  that,  where 
the  ore  appears,  the  fissure  or  opening  was 
widened  and  lai^e  cavltia  created  and  filled 
with  ore,  through  metasomatic  action,  ap- 
pears manifest  from  the  evidence^  The  add 
and  corroalre  aolutions  acting  upon  the  lime- 
stone corroded  It  or  dimolved  it  and  the 
limestone  thus  predpltated  the  ore  by  de- 
positing It  out  of  tbB  solutions.  Thus,  evl- 
dentiy,  the  ore  bodies  were  built  up  particle 
by  particle  by  dissolving  the  limestone  and 
precipitating  the  ore,  cv  by  r^ladng  tibe  lime- 
stone with  ore.  It  appeara  in  evidence 
that  great  masses  of  ore  are  found  in  which 
the  original  bedding  planes  can  yet  be  traced, 
these  planes  not  baring  been  obliterated  by 
the  metasomatic  diange.  Tbeae  thli^  are 
not  denied  bf  the  witnesses  for  the  appel- 
lant, but,  on  the  contrary,  Ita  leading  wltnesa 
admits  tiiat  there  are  evidences  of  metasom- 
atic change  In  the  Mammoth  veto,  altliongh 
he  says  he  has  heard  or  read  of  no  mines  in 
limestone  where  the  process  of  replacement 
was  BO  limited  as  in  these  mines.  It  also  ap- 
pears In  evidence,  as  has  been  observed,  that 
in  running  from  an  ore  body  into  limestone 
anywhere  barren  rock  will  be  encountered 
within  a  few  Inches  or  a  fCw  feet  of  ttie  ore. 
In  other  words,  the  limit  of  the  ore  every^ 
where  Is  practically  barren  rock  or  barren 
material.  Thla  clearly  appears  fn»n  the 
testimony  of  Col.  Wall  and  of  Mr.  Loose. 
According  to  the  dedded  wdght  of  the 
evidence,  the  mineralization  practically 
ceases  everywhere  within  a  short  distance 
from  the  ore  bodies.  The  vdn  and  ore 
bodlea,  going  northwly  from  the  Mammoth 
shaft,  rardy  readi  a  width  of  100  fOet  Thla 
oondltlMk  of  thii^  exists  all  along  fbe  fls- 
Bore  northerly  through  the  great  an  bodies 
to  the  Cmmingbam  stop^  thence  through  tlia 
ore  bodies  In  the  direction  of  the  llnee  V-T 
and  T^  It  la  the  eame  oa  each  dde  of 
where  the  vdn  paasea  through  tiie  dyke,  and 
the  country  in  the  vidnlty  of  the  djrke% 
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Where  the  vein  penetrates  them,  la  very  much 
crushed  and  shattered.  The  direction  of  the 
ore  channel  and  ore  bodies  will  readily  be  ob- 
served from  the  diagrams.  It  will  be  noticed 
that  the  ore  channel,  although  irregular  and 
changing  Its  course  at  the  Cunningham  stope 
and  at  the  Bradley-Consort  line,  Is  continu- 
ous clear  through  from  the  Mammoth  shaft 
to  north  of  the  Butterfly  stope,  a  distance  of 
more  than  2,000  feet,  and  more  than  1,400 
feet,  as  we  have  seen  before,  in  the  north- 
westerly direction  from  the  Cunningham 
stope,  and  doubtless  the  coarse  of  a  vein  lon- 
gitudinally, as  It  passes  through  the  country, 
is  Its  strike.  That  the  vein  has  well-defined 
boundaries  and  strike  from  the  south  end  line 
of  lot  38  to  the  north  end  of  that  stope,  a  dis- 
tance of  about  700  feet  ifl  not  controverted ; 
but  from  there  on  In  the  northwesterly  direc- 
tion, although  the  same  conditions  continue 
to  exist,  the  appellant  insists  that  the  ore 
bodies  are  on  the  dip,  and  not  on  the  strike, 
of  the  vein.  But  why  not  on  the  strike? 
What  facts  are  there  established  by  the  evi- 
dence ttiat  show  the  ore  bodies  on  the  dip 
and  not  on  the  strike?  We  must  confess  our 
inability,  npon  most  careful  scrutiny  of  the 
mass  of  evidence,  to  find  anything  to  warrant 
us  in  sustaining  the  contention  of  the  appel- 
lant The  character  of  the  Assure,  the  pro- 
cesses that  evidently  controlled  In  the  d^sl- 
tlon  of  the  ore,  the  characteristics  of  the  vein 
where  It  is  not  In  dispute  and  those  where  It 
Is  in  dispute,  including  the  continuity  of  the 
ore  in  the  line  of  the  channel,  the  barrenness 
of  the  rock  as  you  recede  from  the  ore,  the 
dip  of  the  vein  and  of  the  back  fissure,  yet 
to  be  adverted  to,  the  similarity  of  the  earth 
and  rock  throughout  the  limestone  area  out- 
side of  the  ore  bodies  and  dykes,  some  promi- 
nent geological  features  yet  to  be  noticed,  all 
militate  against  the  contention  and  point  un- 
erringly, U  seems,  to  the  tine  marked  by  the 
ore  channel  as  the  location  and  strike  of  the 
vein,  and  to  the  limits  of  the  deposition  of  ore 
SB  the  limits  of  the  vein. 

Reverting  to,  the  geological  features,  Just 
mentioned  and  before  referred  to,  we  will 
first  notice  the  dtp  of  the  vein  and  back 
fissure,  and  here  the  appellant  in  Its  conten- 
tion encounters  a  serious  obstacle;  for  In 
vain  will  the  record  be  searched  for  a  degree 
of  Inclination  that  would  carry  a  vein  from 
lot  88  to  the  ore  bodies  In  dispute.  The  vein 
and  ore  bodies,  wherew  erplored,  occaw 
almost  a  vertical  position.  As  we  have  shown 
by  a  review  of  the  evidence,  at  the  Mam- 
moth shaft  llie  vein  and  ore  go  to  the  deep 
so  nearly  vertical  that  on  the  1.900  level,  a 
distance  of  1,800  feet,  the  westing  Is  bnt  100 
feet  and  the  dip  oyw  86°  from  the  horlwntal. 
The  dip  of  the  back  fissure  la  shown  to  be 
about  file  same  from  the  Finn  tnnnel  to  the 
600  level,  a  distance  of  688  feet;  the  Finn 
tunnel  being  92  feet  and  the  800  level  1S5, 
west  of  the  west  side  line  of  lot  38,  making 
a  weatinc  ot  but  43  feet  and  a  dip  of  86%* 
So  we  have  seen  that  on  the  Grand  Central 
aide,  from  top  of  the  winze  on  the  400  down 


to  the  1,000  level,  the  dip  is  82"  from  the 
horizontal,  and  that  along  the  line  U-T, 
where  the  ore  bodies  In  dispute  occur,  the 
dip  is  76°  to  80°  degrees  from  the  horizontal. 
Now,  considering  the  dip  of  the  veins,  as  thus 
shown  In  both  mines,  in  connection  with  the 
long  distance,  apparent  from  the  surface 
maps,  intervening  between  the  west  side 
line  of  lot  38  and  the  ore  bodies  and  vela 
on  the  Grand  Cenixal  side.  Is  it  not  clear, 
without  further  dononstratlon,  that  no  dip 
Is  shown  that  could  carry  a  vein  from  lot  38 
to  the  controverted  ore  bodies  and  vein  In 
the  Grand  Cwtral  mine?  Such  certainly 
seems  to  be  the  fact  nnder  the  proof.  But 
Mr.  Eamshaw,  one  of  the  appellant's  wit- 
nesses. It  Is  claimed,  followed  the  vein  from 
the  Condon  tunnel,  through  the  Condon  winze 
and  other  opening,  down  to  the  800  level. 
While  It  no  doubt  Is  true  that  he  went  down 
through  tbe  various  openings,  as  he  says,  con- 
sisting of  winzes,  raises,  and  drifts,  to  that 
level,  still  that  does  not  show  a  tracing  of 
a  vein  apexlng  In  lot  38  on  its  dip  to  the 
ore  in  controversy.  The  Condon  winze  and 
other  openings  to  which  he  refers,  Including 
the  Betsy  stope,  as  has  already  been  shown, 
are  In  or  connected  with  the  ba(&  fissure, 
which  extends  north  from  the  Cunningham 
stope;  and  the  ore  bodtes  In  controversy 
manifestly  are  not  In  that  fissure,  snd  con- 
sequently such  tracing  shows  no  continuity 
of  a  vein,  on  Its  dip,  that  Includes  tbem. 

The  back  fissure  la  a  geol<«IcaI  feature  of 
much  Importance.  Mr.  Akers,  as  previously 
shown,  states  that  the  main  vein  forks,  on 
the  400  level,  north  of  the  south  enA  line 
of  the  Golden  King  claim,  and  the  easterlj 
portion  continues  northerly  on  the  east  side 
of  the  dyke.  If  this  be  true,  then  this  tofk 
must  constitnte  the  batik  fissure,  which  ap- 
pears to  be  feathering  out  north  of  the  Betsr 
stope  near  the  1,100-foot  line.  Hirough  Oia 
fissure  the  Betsy  stope  and  the  various  open- 
ings mentioned  are  connected  with  the  main 
vein  at  or  near  tlie  Gnnningbam  atop^  and 
doubtless  form  a  part  of  lb  It  la  clear,  fkwn 
the  testimony  and  maps  or  diagrams,  ttiat 
practically  all  tbe  ore,  north  of  the  811- 
veropoUs  south  end  line  extended,  which  haa 
been  referred  to  In  evidence,  was  either  in  or 
connected  with  the  back  fissure,  or  was  In 
the  broken  and  crushed  country  In  the  vicini- 
ty of  the  Junction  of  the  d^^ea,  and  where 
the  fork,  whldi  Mr.  Alnn  says  diverges  to 
tbe  northwest  passes  through  the  dykee. 
The  Betsy  stope  la  admittedly  In  the  bade 
fissure,  north  of  that  end  line,  on  the  east 
side  of  the  X^nn  dyke,  and  the  great  Klondyke 
stope  la  ImmedlaMy  west  and  to  the  sootli 
of  the  Betsy  stope  In  the  emdnd  coontry 
referred  to.  That  the  vartons  ore  deposits, 
Including  tiiose  stopes  found  Immediate  to 
the  north  and  aoatb  of  the  main  on  diannel, 
were  made  by  the  mineral  stdutlons  rlstaij* 
through  the  main  fissure,  we  entertain  little 
doubt  This  position  is  supported  by  the  fact 
that  as  one  proceeds  north  or  south  from 
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tbe  ore  channel  In  that  TldiU^  a  omnpara- 
tlvely  short  distance,  the  ore  depositions 
cease.  Nowhere  In  that  ground,  so  far  aa 
shown,  has  ore  in  considerable  quantities 
beoi  found  remote  from  and  disconnected 
with  the  main  ore  channeL  So  In  tbe  same 
way  may  be  accounted  for  and  explained  the 
apllttlnc  of  the  rein,  and  the  westerly  brandi 
passing  through  the  Finn  dyke,  whldi  the 
appellant  claims  occurred  between  the  800 
and  400  levels,  and  abont  flie  SO^foot  lerel 
on  the  plane  H-H.  Whatorer  appearances 
of  ore  may  exist  there,  they  were  doubtless 
caused  by  the  dynamic  dlstortiencu  in  tbe 
formation  of  the  fissure,  the  breaking  through 
tbe  dyke,  and  the  ore  depositing  solatlouB 
or  rapors ;  for  nowhere  else  along  the  dyke, 
w>  far  as  appears  from  the  evidence,  has  there 
been  dlsGorered  a  similar  occanence.  It  will 
be  obserred  that  tiie  only  place  where  ore 
In  any  consldorable  quantity  and  unmis- 
takable vein  matttf  are  fonnd  in  otninectlon 
with  the  dykes  Is  in  the  Immediate  Tldnlty 
of  tiie  ore  channel  where  it  passes  through 
them.  Tet,  If  the  appellant's  theory  that 
the  vein  passes  through  the  Finn  dyke  on  Its 
dip  wae  well  founded,  we  would  e^ect  to 
find  eridences  of  it  passing  through  it  at 
otlier  points  akmg  its  strike.  It  seems  per- 
fectly  intelligible  tbat,  when  the  mineral- 
bearing  solutions  ascended  from  the  deet» 
and  circulated  throni^  the  main  fissure  or 
series  of  flssores,  th^  were,  by  pressure  or 
other  of  nature's  processes,  forced  through 
the  crushed  and  shattered  rock  and  loose 
brecdated  material,  and  that  by  metasomatlc 
action  of  tbe  sotnticmB  tbe  mineral  was  de- 
posited as  far  as  the  rock  or  material  was 
tJsoB  physically  iwqpared  for  ^e  mssage  of 
those  soluttons.  The  evidence  shows  that  the 
rode,  at  the  junction  of  the  dykes  and  where 
tbe  vein  paaeed  tluongh  tbeni)  was  so  pie- 
pared,  and  this  accounts  for  the  strong 
mineralisation  In  that  Tldnlty.  and  for  large 
ore  bodies,  in  places,  like  than  of  the  Betsy 
and  KluuSyke  atiapta,  leading  out  from  tbe 
main  fiasnre  or  ore  dianneL 

Tlie  lyipellant  contends,  howevw,  that  the 
rein  from  the  Oonningham  stope  to  the 
Bradley-Consort  line  cannot  be  on  its  strike, 
because  along  the  line  U-T  the  vdn  la  not 
conndng  on  a  horizontal  plane,  but  Is  de- 
eeendlng  at  an  angle  of  about  70"  from  the 
tKMrixontaL  Answadng  this  ctmtentlon,  the 
respondent  Insists  that  tbe  downward  course 
of  the  ore  from  the  Cunningham  stope,  In 
tbe  direction  of  the  line  U-T.  ia  due  to 
faults,  along  tbe  dykes  or  breaks,  by  which 
tbe  country,  on  tbe  hangtug  wall  side  of  the 
Finn  dyke,  has  been  successively  dropped 
and  tbe  vein  thereby  faulted.  This  leads  to 
a  consideration  of  one  of  the  most  Interest- 
ing and  significant  geol<^cal  features  dis- 
closed by  the  evidence  although  frequent 
reference  thereto  hA  already  been  made 
throughout  the  dlscussioD  herein.  We  con- 
car  with  witnesses  in  the  criticism  that  the 
wwd  "dykV  antlied  either  to  tbe  FUm  at 


Goatee  occurrence,  Is  not  an  appnqvlate 
twm.  It  is  an  imippnqitriate  name,  applied 
to  what  ml^t  with  proivie^  be  termed  a 
faulting  fracture.  Those  occurrences  are 
not  intrusions  of  igneous  rocks  or  matter 
between  sedimentary  beds,  characteristic  of 
dykes;  but,  according  to  tbe  testimony,  the 
tractoiee  are  filled  with  minute  angular 
fragments  of  sedimentary  bed  rock— limestone 
and  clay— brecclated  material.  In  places,  re- 
cemented  with  calelte.  The  term  "Ojke,** 
however,  having  been  empli^ed  In  the  record 
and  brlefe.  has  beai  and  will  be  retalimd  here- 
in for  convenience  in  referring  to  either  of 
tbe  fractures. 

The  Finn  d^e  baa  a  course  N.  abont  15* 
to  20'  Bp.  and  tbe  ivpellant  dalms  tbe  foot 
wall  of  tbe  dyke  is  coincident  wltb  the  hang- 
ing wall  of  the  vein  in  controversy;  but,  as 
we  have  seen,  no  vein  has  been  established 
ak)ng  tbe  dyke,  except  the  back  fissure,  whldi 
seems  to  fade  out  near  the  l,100*fbot  line. 
Tbe  Ooates  dyke  courses  nearly  north  and 
Bontb  with  a  dip  almost  vertical— a  little 
Indlned  to  the  west  The  Finn  has  a  dip 
to  the  west  of  80'  to  SS"  from  the  horlsontel, 
and  Is  Irregular  In  width,  ranging  tnm  15 
to  40  or  SO  feet  and  where  It  unites  with 
the  Ooates  dyke  the  Ume  breoda  is  probably 
120  to  125  feet  wide.  On  tbe  different  levds 
the  two  dykes  are  dose  timber.  Tbelr 
Jnnctitm  is  practically  vertically  tmder  the 
soQtb  end  line  dF  the  SUveropolis  claim,  al- 
though It  eometlmes  varies  to  100  feet  to  the 
south.  At  or  near  this  Jnncti<»i,  practically 
on  the  line  T-TT,  the  vein  and  ore,  aa  we  have 
seen,  pass,  tbe  rei^imdast  claims  on  tbe 
strike,  tbe  appdlant  aa  tba  dlpb  through  tbe 
dykes.  The  Finn  dyke  marks  the  bound- 
ary between  two  great  masses  or  beds  of 
fissured  lime  rocks— vast  geological  blo(Aa. 
The  iDdicatknu  disclosed  by  the  evidence  are 
tbat  it  has  grown  wider  with  socoesslve 
movements,  throivh  succeeding  ages,  and  * 
tbat  It  is  confined  to  tbe  llmeettme.  There 
appears  to  be  nothing  to  Indicate  tbat  it  ex- 
tendfl  deeper  Into  tbe  earth  than  the  lime- 
stone, If  so  de^ ;  there  being  no  Indication  ct 
disruption  or  expandve  action  of  vapors  or 
of  corroding  solutlona  resulting  from  volcanic 
action,  except  In  the  localltr  where  the  vdn 
passes  through  It  In  places  the  particles 
composing  the  filling  of  the  fracture  are  re- 
cemented,  and  in  others  the  material  Is 
crushed  and  loose,  espedally  so  at  and  In 
the  vicinity  of  tbe  Junction,  and  where  the 
vein  penetrates  tbe  breaks. '  Except  where 
the  ore  channel  passes  through  them,  the 
dykes  are  not  mineralized.  Tbat  ,they  were 
originally  formed  premlneral.  and  that  there 
has  been  a  faulting  of  the  country  along  the 
Finn  break,  witnesses  on  both  sides  appear 
to  agree.  They  also  agree  that  there  were 
Subsequent  movements  which  resulted  In 
further  crushing  and  grinding  up  the  material 
of  the  dyke,  and  in  either  raising  the  foot 
wall  country,  along  the  course  of  tbe  break, 
or  dropping  tbe  hanging  wall  country.  There 
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U  a  disagreement  among  the  witnesses,  how- 
ever, as  to  whether  the  faulting  occurred 
anterior  or  sabsequent  to  the  formation  of 
the  vein  and  ore  bodies.  In  the  opinions  of 
the  expert  witnesses  for  the  respondent  the 
faulting  occurred  subsequent  to  the  deposi- 
tion of  the  mineral,  and  resulted  to  a  dislo- 
cation and  dropping  of  the  ore  bodies,  on 
the  west  side  of  the  Finn  dyke,  to  a  posi- 
tion down  anywliere  to  400  feet  below  that 
occupied  before  the  faulting  toolc  place. 
While  in  the  Judgment  of  the  witnesses  for 
the  defense  the  faulting  was  premineral,  the 
appellant's  leading  experts  admit,  not  only 
that  Bubseqaeut  to  the  formation  of  the  dyke 
movements  occurred  along  the  break  result- 
ing in  faults,  but  Mr.  .Akers  says  he  would 
expect  the  faulting  to  be  considerably  over 
50  and  possibly  aereral  hundred  feet;  but 
whether  the  throw  was  up  or  down,  in  his 
opinion,  could  not  be  determined.  There  are 
Indications  disclosed  by  the  testimony,  how- 
erer,  that  strongly  tend  to  show  that  the 
throw,  or  possibly  a  succession  of  throws, 
were  down  and  not  up.  Such  are  the  indi- 
cations near  the  soutlierly  end  of  the.  drift, 
running  south  along  the  dyke  on  the  400  level, 
at  station  4011,  where  Mr.  Tyler  says  or^ 
sl^ht  in  qaantlt7)  was  found  in  tettken  and 
Bliattered  material,  and  had  the  apprarance 
of  having  been  dragged  down  from  the  ore 
bodies  above.  Dr.  Talmage  says  knr-grade 
ore  occurred  at  that  station  on  the  anrface 
of  fractured  piecea  ot  limestone,  and  that 
there  is  evidence  of  movemmt  producing 
typical  sllckensldes.  EUmilar  conditions  ap* 
pear  on  the  SCO  level  between  statlona  022 
and  622b,  and  on  the  700  level,  where  Mr. 
Tylw  says  the  ore  had  not  gotten  entirely 
through  the  dykcv  was  In  a  broken  omdilion. 
and  indicated  that  It  was  mixed  up  with  the 
dyke  material,  showing  more  or  less  transla- 
tion. There  is  also  testimony  showing  that, 
where  the  vein  went  through  the  dyke,  the 
ore  was  crashed,  loose,  oxidized,  and  rarely 
recementod.  Bvldently  the  dyke  grew  wider, 
and  its  material  became  more  crushed  and 
powdoed,  with  each  sncceaalve  movement  of 
the  mountain  masses  along  the  original  line 
of  fracture  and  the  condIti<Hui  shown  by  ttie 
evidence  to  exist  fairly  Indicate,  not  only 
that  faulting  occurred  along  the  line  of 
break  since  the  deposition  of  mineral,  but 
that  the  hanging  wall  side,  Including  the  ore 
bodies  west  of  the  dyke,  was  succrasively 
dropped  to  a  greater  or  less  extent,  thweby 
chan}i;ing  the  relative  elevations  of  the  ore 
bodies  existing  east  and  west  of  the  dykes. 
The  difference  In  the  elevations  of  the  ore 
bodies  would  likewise  be  largely  accounted 
for  if  the  foot  wait  country  was  raised,  and 
the  banging  wall  country  not  depressed.  The 
Importance  of  this  most  slgntflcant  geologi- 
cal feature  in  the  consideration  of  these  vex- 
ed questions  is  thus  apparent;  for,  If  the 
difference  in  the  elevation  of  the  ore  bodies 
be  accounted  for  by  a  depression  of  the  hang- 
ing wall  or  raising  of  the  foot  wall  conntry. 


and  we  think  ttie  conclusion  that  one  or 
the  other  of  these  throws  occurred  is  but  • 
logical  and  reasonable  deduction  from  the 
Indications  in  evidence,  then  it  is  too  clear 
for  argument  that  no  dip  of  a  vein  Uus  been 
shown  which  could  possibly  extend  from 
an  apex  In  Mammoth  ground,  north  of  the 
BilveropoUs  south  end  line  extended,  and 
intercept  the  ore  bodies  in  dilute. 

The  position  that  faulting  occurred  after 
the  deposition  of  ore,  and  that  the  vein  was 
faulted,  obscured,  in-actlcally  lost,  by  the 
movements  along  the  dyke,  Is  also  In  har- 
mony with  the  conduct  of  the  appellant 
during  all  the  years  of  operation  In  the  mine; 
for  while,  many  years  ago,  the  Cunningham 
stope  was  worked  down  to  the  3U0  and  the 
Betsy  down  to  the  SOO  level,  both  stopes 
lying  Immediately  east  of  the  Finn  break, 
the  great  Klondyke  stope,  on  the  400  level, 
lying  Immediately  west  of  the  Betv  stope 
but  a  little  farther  south,  In  the  crushed  ma- 
terial of  the  breaks  was  not  diaturbed  un- 
til a  comparatively  short  time  before  the 
commencement  of  this  litigation.  It  Is  true, 
several  of  appellant's  witnesses  say  there  la 
continuous  ore  from  the  Betsy  and  Gnnnlug- 
ham  stopes  to  the  Klondyke,  and  that  the 
latter  stope  was  not  worked  at  the  time  of 
<>peration8  In  the  former  stopes  because  the 
ground  was  considered  dangerous;  but  is 
that  the  real  reason  why  the  operations  were 
not  extended  to  that  vast  ore  body?  Was 
not  the  ground,  when  that  we  body  was  in 
fact  discovered  and  the  toe  extracted,  Jost 
as  dangerous  as  during  all  the  years  from  the 
time  <tf  the  (^raationa  in  the  Cunningham 
and  Betsj  stopes?  Is  it  not  a  reasonable  In- 
ference^ from  the  drcnmstonces,  that  the 
faulting  of  the  countir  along  the  Finn  dyke 
and  the  consequent  dislocation  of  the  vein, 
had  so  obscured  the  <»«  that  It  never,  during 
that  long  period  of  time  from  the  operations 
in  the  other  stopes  until  after  the  discovery 
ot  the  ore  to  the  west  by  the  respondent, 
oecnxred  to  the  operators  of  the  Mammoth 
mine  or  to  Its  experienced  miners  that  ore 
existed  west  of  the  dyke?  It  does  seem  un- 
reasonable that  an  Intelligent  management 
would  permit  this  vast  deposit  of  ore  to  re- 
main unexplored,  untouched  for  so  many 
years,  the  very  time  during  which  the  shaft 
was  being  pushed  to  the  deptlis  far  below, 
and  the  mountain  masses,  on  various  levels, 
punctured  with  drifts  and  cross-cots  In 
search  for  ore,  if  It  bad  known  or  believed 
that  ore  existed  west  of  the  dyke.  We  are 
Impelled  to  the  conclusion  that  with  all  the 
developments,  the  Mammoth  operators  enter- 
tained DO  thought  that  ore  existed  in  thut 
vicinity  until  after  the  discoveries  made  by 
the  respondent  within  Its  territory.  Nor  Is 
It  shown  that  before  such  discovery  it  ever 
occurred  to  the  manaffement  of  the  appellant, 
or  to  any  of  Its  agents,  that  an  apex  and 
vein  existed  In  lot  88,  north  of  the  Cunning- 
ham atope  or  of  the  Sllveropolis  south  end 
Une  extended,  which,  or  any  part  of  which. 
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on  Ita  dip,  paBted  tlaongta  tbe  dfke  and  con- 
tinued down  Id  ore  west  of  the  break. 

To  farther  show  the  improbability  of  the 
«zl8tence  of  such  a  rein,  take  tbe  circum- 
stance that  the  two  lines,  the  line  of  apex, 
claimed  by  the  appellant  to  continne  parallel 
with  tbe  side  lines  of  lot  38,  or  N.  about  IB" 
E.,  and  tbe  line  of  stoplns,  from  the  SUT«r- 
opolls  south  end  line  extended,  mnnlng  N. 
10**  to  25*  W.,  which,  proceeding  north,  are 
constantly  diverging;  could  it  be  claimed, 
with  any  degree  of  plamlblll^,  that;  after 
a  point  had  been  reached  where  the  ^ver> 
gence  had  resulted  In  a  distance  of  a  mile  or 
more  between  the  linear  that  a  rein  extend- 
ing from  that  line  of  apex,  od  ita  dip,  yet  in- 
tercepted any  ore  that  might  exist,  at  such 
northern  point  on  the  Grand  Central  400, 
or  SCO,  or  lower  levels  extraded?  Surely 
thrare  Is  not,  in  this  voluminous  record,  even 
In  tbe  most  extravagant  statements  of  wit- 
nesses as  to  what  constitutes  a  vein,  any  testl- 
mony  showing  a  dip  of  any  vein,  or  evoi  of  a 
bedding  plane,  which  would  make  such  a  thing 
possible.  Outside  of  this  drcnmstance  and  the 
fact  that  all  the  prominent  geological  featuras, 
as  we  have  seen,  point  with  entire  unanimity 
to  the  location  of  the  Mammoth  vein,  on  its 
strike,  as  being  practically  as  represented  by  , 
tbe  stoplng  along  the  lines  W-U,  U-T,  and 
T-B,  and  indicating  that  the  vein  passed 
through  the  dykes  on  its  strike  and  not  on 
its  dip,  there  is  yet  another  circumstance 
tending  to  show  that  such  is  the  location  and 
strike  of  the  vein;  and  that  la,  that  on  the 
Mammoth  side  the  production  of  ore  has  been 
nearly  all  from  tlie  vein  south  of  the  north 
end  of  the  Betsy  stope^  having  yielded  in  div- 
idends more  than  $1,600,000  and  for  expenses 
about  fonr-flftbs  of  that  sum,  while  on  the 
Crasd  Central  side  the  ores  marketed 
amounted  to  more  than  $1,800,000  and  those 
developed  at  the  time  of  this  trial  and  yet 
remaining  In  the  mine  to  $000,000,  showing 
by  comparison  that  the  vein  retali»  Its 
great  producing  character  throughout  Its 
northerly  and  northwesterly  course  for  a  di»* 
tance  of  nearly  half  a  mllew  Thus,  upon  care- 
ful review  and  extraded  discussion  of  the 
testimony  relating  to  tbe  underground  work- 
ings and  exploratlms,  and  upon  deliberate 
consideration  of  tbe  main  geological  features 
disclosed  by  tbe  evidence,  it  seems  clear  that 
this  great  ore  channel  was  formed  by  the 
mineral  solution  tmm  the  deep  coursing 
through  a  flssnre  or  series  of  fissures,  deflect- 
ed from  a  northerly  course  at  the  Cunning- 
ham stops  to  a  northwesterly  course,  and 
thai  again,  near  the  Bradl^Consort  line, 
to  a  more  nortlierly  course;  that  the  channd 
and  deposition  of  ore  along  Its  entire  length 
resulted  from  the  same  causes  and  the  same 
processes  of  nature;  that  the  vein  passed 
through  tbe  dykes  on  Its  strike  and  was 
faulted;  and  that  the  ore  bodies  In  contro- 
versy ere  on  its  strike,  and  not  on  Its  dtp, 
and  belong  to  tbe  owners  of  tbe  SllreropoUs 
and  Cfmsort  mining  dainuL  It  follows  in- 


evitably that  the  findings  of  tbe  court  wtm 
but  proper  deductions  from  the  proof,  and, 
being  sustained  by  tbe  great  weight  of  the 
evidence  respecting  both  tlie  surface  and 
underground  workings,  this  Judgment  must 
be  affirmed,  unless  there  was  error  in  the  re- 
fusal to  permit  the  filing  of  ttie  proposed 
amendmoit  to  tbe  counterclaim,  and  the 
proposed  original  counterclaim,  In  each  of 
which  it  was  alleged  that  the  vein  departed 
from  lot  38  as  found  by  tbe  court,  but  that 
It  paBsed  into  and  continued  at  ItB  apex  and 
on  ItB  strike  in  tbe  Golden  King  and  Brad^ 
ley  mining  daima. 

In  passing  to  this  brancb  of  tbe  cas^  It 
may  be  observed  that  the  offer  to  amend  the 
plea^ngs  was  occasioned  by  the  action  of  tbe 
trial  judge  in  filing  a  written  opinion  In  the 
causey  aside  from  the  findings,  wherein, 
among  other  things,  be  said:  "My  ccmdnslon 
is  tiiat  there  are  two  veins  in  tbe  Mammotb 
ground,  me  running  from  the  shaft  out  north, 
and  extending  as  far  as  the  1,700-foot  line 
at  least,  and  tbe  other  to  tbe  ost  North  of 
tile  extended  south  end  line  of  the  Sllver- 
opolls  these  two- lodes  come  so  close  together 
that  the  ores  from  one  have  mingled  with  the 
ore  from  the  otber  and  destroyed  the  Hue  of 
,  demarkatlon  between  them  above  tbe  80-fOot 
level,  80  that  tbe  top  of  the  back  vein,  apex- 
Ing  in  the  Bradley  and  Golden  King,  as  Is 
practically  conceded.  Is  the  top  of  the  front 
vein.  But  tbe  front  vein,  as  I  bave  already 
stated,  extends  no  farther  north  than  the 
station  marked  427  on  tbe  map  of  the  400-foot 
level."  It  would  seem  almost  needless  to  say 
that,  if  this  conclusion  of  tbe  Judge  and  some 
of  the  views  expressed  in  his  opinion  were 
sustained  by  the  evidence,  his  refusal  to  per* 
mtt  the  amendment  to  be  filed  would  unques- 
tionably bave  been  a  gross  abuse  of  dis- 
cretion and  reversible  error;  for,  with  a  Judfl^ 
ment  In  this  suit  In  favor  of  the  respondent 
It  would  be  idle  to  say,  as  was  said  In  ills 
opinion,  that  "in  a  proper  proceeding  tbe  de- 
fendant should  be  decreed  to  be  the  owner 
of  the  ore  bodies  In  dispute  under  the  Sllvw- 
opolls  and  Consort  mining  claims."  This  suit 
was  Itself  "a  proper  proceeding"  in  which 
to  determine  and  adjust  tbe  rights  of  tbe  re- 
spective parties  to  those  ore  bodies,  and  a 
final  Judgment  berdn  would  undoubtedly  ba 
a  bar  to  anotbw  suit  between  the  same  par- 
ties involving  1^  same  subject-matter.  Can 
It  be  doubted  that  the  affirmance  of  tUs 
Judgment  will  bar  another  action  involving 
the  same  controvert  between  these  parties? 
Certainly  this  decision  will  become  the  law 
of  tbe  case,  and  will  prevent  further  litiga- 
tion as  to  any  mattm  adjudicated  herein. 
If,  however,  there  were  any  evidence  to 
support  w  Justify  tbe  expressions  of  the 
Judge— evidence  to  tbe  effect  that  there  were 
two  veins,  .one  of  which  apexed  in  the 
Golden  King  and  Bradley  dalms,  and  on  tte 
dip  Induded  the  ore  bodies  In  dispute— then 
the  amendment  should  have  been  allowed, 
not  becaoae  of  tala  opinion,  but  because  of 
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rarlance  between  the  pleadlDgs  and  the  proof. 
Bat,  88  may  be  seen  from  the  review  and  dts- 
cnsslon  of  the  erldeoce  on  the  other  branch 
of  the  case,  there  Is  no  proof  wtaatoTer  ot 
BQCh  a  Btate  of  things.  Mor  did  the  appellant 
at  any  time,  daring  either  one  of  the  long 
trials,  claim  the  existence  of  each  a  vein  In 
those  claims ;  nor  did  the  afclU  of  the  men  of 
Bclmce,  OT  of  the  experienced  miners  who 
testified,  after  crttlcal  examination  of  the 
400  and  of  tiie  rarloiu  lerels,  detect  a  Teln 
of  that  charactw.  Under  the  proof,  a  vein 
apexlng  in  the  Golden  King  and  Bradley 
claims  and  ranbradng  the  cn  bodlea  In  dls- 
pate  can  only  exist  In  Imagination,  and  the 
claim  of  the  JticUie  tliat  It  did  In  fact  exist 
was  bat  the  result  of  an  erroneona  and  mis- 
taken Tlew  of  the  underground  formationfl — 
of  the  geolotfeal  fftcts  In' evidence.  His  writ- 
ten opinion,  however,  is  not  properly  a  part 
of  the  recoffd,  and  affords  no  evldoice  ^t 
the  redtals  tliereln  contained  are  troe,  or 
warranted  by  the  proof.  A  trial  Jodge  may 
in  any  case  give  a  written  oplnlm  or  not,  as 
he  chooses;  but  thla  court  la  not  bound  by 
'  any  reasons  be  may  assign  for  his  action  or 
his  Judgment  Nor  Is  his  act  In  delivering 
such  an  opinion  one  upon  which  error  can  be 
predicated,  alttiough  oonnaei  may  cite  the 
document  In  argument  Nor  can  andi  opin- 
ion qualify  or  limit  the  findings  of  fact  or 
decision.  White  v.  MerrtU,  82  Cal.  14,  22 
Pae.  1129;  In  re  Kingsl^.  9S  Oal.  676.  29 
Fac.  244;  Pearson  v.  0.  N.  By.  <MInn.)  95 
N.  W.  1113. 

Nor  can  the  opinion  thus  filed  herein  be 
made  the  sole  basis  for  amendment  of  the 
pleadings,  whmr^  as  beret  tiiere  la  no  vari- 
ance betweoi  the  pleadings  and  proof,  and  no 
offer  of  fartiier  proof  tinder  the  proposed 
amendment  That  there  was  no  variance  is 
clear,  because  the  contention  on  each  side 
was  fairly  within  the  scope  of  the  pleadings, 
and  all  the  evidence  was  Introduced  in 
support  of  one  or  the  other  of  these  con- 
tentions, and  corresponds  with  the  allega- 
tions in  the  pleadings,  and  because  the  facts 
In  evidence  show  no  apex  or  vein  In  the 
Golden  King  and  Bradley  such  as  Is  claimed 
by  the  Judge  to  exist  Not  only  was  there 
no  offer  of  further  proof,  but  counsel  for  ap- 
pellant In  their  brief  Insist  there  was  no 
farther  evidence  to  present  that  the  "evi- 
dence as  to  the  phyatcat  facto  on  both  sides 
was  complete,"  and  that  "every  level,  every 
drift  every  opening,  every  ore  occurrence, 
had  been  gone  Into  in  the  greatest  detail." 
They  also  say:  "It  altars  from  the  record 
that  the  trial  occnpled  as  much  as  70  days; 
that  the  sole  question  was  as  to  where  the 
apex  of  the  vein  was,  and  that  all  the  evi- 
dence as  to  that  question  was  offered,  and 
that  the  Investigation  was  full  and  complete; 
and  the  plaintiff  was  Informed  by  defendant 
before  any  evidence  was  offered,  that  If  the 
proof  should  be  that  the  apex  was  in  the 
Jenkins,  the  Goldeu  King,  and  the  Bradley, 
the  defendant  would  ask  the  court  tm  leave 


REPOBTBB.  (Crtata 

to  amend  the  complaint  to  make  It  amfwrn  to 
the  proofs.  It  is  apparent  from  all  the  evi- 
dence that  the  defendant  on  the  trial  Inquired 
and  Investigated  as  fully  and  as  thoroughly, 
by  all  legitimate  means,  where  the  apex  of 
the  vein  In  dhqmte  was,  as  It  would  have 
done  had  the  apex  of  the  rein  been  all^ped 
in  def^dan^B  counterclaim  to  be  In  tba 
Gtoldea  King  and  Bradl^  claims;  and  it  can- 
not be  urged,  in  view  of  the  evidence,  that 
the  plaintiff  should  bare  been  snrprlsed  t^^ 
the  amendment  had  leave  to  file  It  been 
granted."  It  la  tirns  apparent  ttiat  the  pro- 
posed  amendment  and  mrlglnal  eoonterclalm 
were  not  offered  for  the  purpose  of  Introdu- 
cing further  Effoo^nortooonfonn  to  the  proof 
as  it  was  undwstood  to  be  the  parties 
but  for  the  manifest  purpose  of  having  the 
pleadings  oonfonn  to  the  opinion  of  tiie  Judge, 
r^fcardless  of  what  the  proof  In  &ct  showed; 
and  this,  after  the  court  had  rendered  its 
decision.  If,  under  tiie  dreumstances,  the 
court  had  permitted  the  filing  ot  tiw  prof- 
fered amendm«it  and  original  counterclaim. 
Its  action  would  have  beoi  wholly  unwar- 
ranted and  a  palpable  abuse  of  lUscreUon. 
If  any  <»ie  could  know  whether  there  was  a 
vein  In  the  Golden  King  and  Bradl^,  ex- 
tending north  to  station  4SH  at  tiie  400  level, 
tSie  d^endant  after  SO  years  of  operations 
and  tile  large  amount  of  woA  dwe  pr^nt 
tory  for  tiioae  protracted  trliUs,  oui^t  surely 
to  bare  been  aware  <a  It  and  framed  Its 
pleadings  accordingly.  It  could  not  take  Ite 
stand  upon  an  apex  In  lot  38,  and,  having 
trusted  to  fortune  In  tbat  position,  after 
trial  and  Judgmmt  change  to  new  ground, 
at  the  more  suggestion  of  a  dlseovoy  of  a 
vein  by  the  trial  judge,  with  no  evidence  to 
warrant  the  suggMtlon.  no  variance  betweoi 
the  proof  and  pleadings,  and  no  offer  of 
further  proof,  under  the  pnqwsed  amoidment 
and  new  pleadings,  ee^  a  recovery  upon  sudti 
change  ot  base.  We  can  perceive  neither 
equity  nor  Justice  In  socb  a  proceeding,  under 
such  dreumstances,  where  years  of  time 
have  already  been  consumed  la  the  litiga- 
tion, and  where  tiie  battle  has  already  been 
fought  twice  over,  necessarily  at  raormoos 
expense  to  the  litigants,  with  the  ability  of 
eminent  counsel  and  of  skilled  and  learned 
witnesses,  and  has  resulted  at  the  end  of  each 
trial  in  practically  the  same  Judgment  As 
to  tiie  formatiws  and  indications  upon  tiie 
surface  and  on  tiie  various  levels,  including  the 
400  level,  as  to  the  physical  facts  In  evidence, 
the  appellant  had  no  more  knowledge  after 
than  before  the  suggestion  of  the  Judge  was 
made;  and  the  formations,  where  this  vein 
was  claimed  to  be,  all  the  prominent  geo- 
l<^lcal  facts  revealed  by  the  evidence,  the 
Inferences  drawn  therefrom  by  the  learned 
scientists  and  experts,  and  the  long  years 
of  operations  without  discovery  of  such  vein, 
render  tbat  opinion  not  only  vulnerable,  but 
show  that  It  was  not  founded  In  fact  and,  as 
we  have  seen,  It  cannot  become  the  basis  of 
amendmmt 
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It  such  amendmenta.  under  ancb  drcam- 
Btancea,  were  sanctioned,  the  Ingenuity  of 
connsel  would  not  fall  In  pointing  out,  upon 
each  aaccesBire  defeat,  a  new  avenue  leading 
to  anotber  experiment,  until  the  bankruptcy 
of  the  UtlgantB  would  finally  end  the  con- 
troversy. In  Warner  t.  Godfrey,  186  U.  S. 
86S,  22  Sup.  Ot  8C2.  4B  L.  Ed.  1203,  the  com- 
plainant filed  his  bill  In  eqaity  to  set  aside  a 
conveyance  on  the  ground  of  actual  fraud, 
and,  being  defeated,  obtained  leave  to  amend 
his  bill,  claiming  the  same  relief,  but  upon 
the  ground  of  constmctive  fraud.  The  trial 
court  found  that  the  charges  of  actual  firaud 
were  unfounded,  and  in  this  the  appellate 
court  of  the  District  of  Columbia  concurred, 
but  held  that  "from  another  point  of  view, 
made  clear  by  the  testimony,  though  It  may 
not  be  specifically  presented  by  the  pleed- 
ings,"  acts  constituting  "legal  or  construc- 
tlve  fraud,"  the  plaintiff  was  entitled  to  pre- 
vail, reversed  the  decree  dismissing  the  bill, 
and  directed  the  lower  court  to  permit  an 
amendment  The  bill  was  amended  accord- 
li^ly,  and  a  detnree  entered  In  favor  of  the 
plaintiff.  Then  on  appeal  to  the  Ck>urt  of  Ap- 
peals this  decree  was  affirmed,  and  thereafter 
an  appeal  taken  to  the  Supreme  Court  of  the 
United  States.  That  court  held  it  error  to 
permit  the  amendment,  and,  speaking  through 
Mr.  Justice  White,  aald:  "It  would  be  high- 
ly Inequitable  to  permit  a  litigant  to  press 
with  the  greatest  pertinacity  for  years  un- 
founded demands  for  specific  and  general  re- 
lief, however  much  confidence  be  may  baye 
bad  in  such  charges,  necessitating  large  ex- 
penditures by  the  defendants  to  make  a  prop- 
er defense  thereto,  and  then,  after  the  sub- 
mission of  a  cause,  when  the  grounds  of  relief 
actually  asserted  were  found  to  be  wholly 
without  merit,  to  allow  averments  to  be  made 
by  way  of  amendment,  constituting  a  new 
and  substantive  ground  of  jellef."  1  Bncy.  PI. 
&  Pr.  584-586;  Gubblns  v.  Laughtenschlager 
(  C.  O.)  75  Fed.  615 ;  Metropolitan  Nat.  Bank 
V.  St  I*  Dispatch  Co.  (C.  C.)  88  Fed.  67; 
Marshall  v.  Golden  Fleece  M.  Co.,  16  Nev. 
166,  180;  Page  v.  Williams,  54  Cal.  662; 
Richard  v.  Hupp  (Oal.)  87  Pac.  920;  Chicago 
etc.  By.  Co..  v.  Third  Nat  Bank,  184  U.  S. 
276,  10  Sup.  Ct  550,  88  L.  Ed.  900;  Shaw- 
yer  v.  Chamberlain,  113  Iowa,  742,  84  N.  W. 
661,  86  Am.  St  Rep.  411. 

This  suggestion  of  the  trial  Judge,  that 
there  was  a  vein  apexlng  In  the  Golden  King 
and  Bradley  that  embraced  the  disputed  ore 
bodies,  was  a  new  theory  in  the  case.  So 
far  as  the  record  shows,  during  all  the  years 
the  mine  had  been  operated,  such  a  vein  had 
remained  nndlscovered.  Nor  bad  such  a  the- 
ory ever  suggested  itself  to  any  of  the  emi- 
nent counsel  or  experts  during  either  of  the 
trials.  The  judge  himself  says  that  the  con- 
clusions which  he  has  "deduced  from  the  tes- 
timony differ  widely  from  the  views  of  both 
parties  to  the  cause."  He  asserts  that  this 
vein  exists  and  terminates  In  Its  course  north- 
ward at  station  427  of  the  400  level,  and  that 
the  ore  bodies  undwlying  the  SUreropolis  and 


Consort  mining  claims  south  of  the  plane 
drawn  through  station  427,  parallel  to  the 
SUveropoIis  south  end  line,  are  within  such 
vein.  Now,  if  that  plane  be  extended  wester- 
ly across  those  claims,  it  will  cut  an  ore  body 
or  ore  channel  which,  on  the  700  and  800 
levels,  as  has  before  been  shown,  Is  continu- 
ous for  more  than  1,800  feet,  and  then.  If  this 
vein  terminates  at  station  427,  to  what  vein, 
It  may  be  asked,  are  we  to  refer  the  portion 
of  that  ore  channel  which  Is  north  of  where 
It  is  cut  by  that  plane?  To  wbat  vein  does 
the  great  Butterfly  stope  belong?  The  an- 
swer is  plain.  It  is  simply  an  unfounded.  Im- 
possible theory,  under  the  evidence,  and  fur- 
nishes no  excuse  for  an  amendment  to  the 
pleadings.  The  ore  lying  north  of  this  Imagi- 
nary plane  and  the  ore  lying  south  thereof  all 
Is  in  the  same  vein,  and  that  vein  extends 
from  the  south  end  of  lot  38,  on  Its  strike, 
northerly  and  northwesterly  along  the  line  of 
ore  bodies  to  and  beyond  the  Butterfly  stope. 
This  seems  to  be  the  only  rational  theory, 
and  the  fact  Is  established  by  the  evidence 
beyond  reasonable  controversy,  and  Is  In 
harmony  with  the  conduct  of  the  appellant 
for  more  than  a  quarter  of  a  century ;  for  If, 
after  operations  have  been  conducted  by  it 
and  Its  predecessors  for  more  than  30  years, 
and  after  all  the  preparations  for  these  pro- 
tracted trials,  the  appellant  is  yet  so  uncer- 
tain as  to  where  the  apex  of  the  vein, 
through  which  it  claims  the  ore  bodies  In  dis- 
pute, is  that  at  the  mere  suggestion  of  the 
trial  Judge,  without  proof  to  warrant  the  sug- 
gestion, it  is  willing  to  abandon  Its  former 
position,  that  the  apex  Is  In  lot  88,  and 
change  It  to  the  Golden  King  and  Bradley, 
showing  that  It  Is  yet  unable  to  say  where.  In 
fact,  the  apex  is,  tlien  surely  Its  theory  would 
form  an  unsafe  basis  upon  which  to  found  a 
Judgment  Upon  careful  examination  of  this 
subject  we  entertain  no  doubt  that  the  prof- 
fered amendment  was  made,  as  the  record  dis- 
closes, not  to  conform  to  the  proof,  but,  as  we 
have  said,  to  conform  to  the  views  expressed 
by  the  Judge  in  his  written  opinion;  and  the 
court  therefore,  under  the  facts  In  evidence, 
properly  refused  to  permit  It  to  be  filed.  It 
is  a  wholesome  rule  that  one  shall  not  be  per- 
mitted to  litigate  his  case  by  piecemeal,  and 
one  necessary  to  the  proper  administration  of 
Justice.  If  a  litigant  occasionally  suffers 
through  its  enforcement  in  a  proper  case,  his 
misfortune  must  be  attributed  to  his  own 
want  of  foresight  or  lack  of  diligence.  A 
court  cannot  set  aside  the  well-established 
principles  of  the  law,  even  where  hardship 
may  result  from  their  application.  A  forti- 
ori, will  It  refrain  from  doing  so  where  the 
litigant  receives  apparently  no  injury.  Such 
seems  to  be  the  case  at  bar.  The  appellant 
having  founded  its  claim  to  the  ore  bodies  In 
its  nelght>Or's  ground  upon  reserved  or  ex- 
tralateral  rights,  has  received  no  injury  by 
Its  failure  to  establish  a  vein  In  Its  own 
ground  which  would  warrant  a  recovery, 
and  therefore  cannot  complain  of  the  Judg- 
nuDt  against  tt;  toi  it  still  owns  all  of  Ita 


Digitized  by 


686 


83  PAOiriO  BBPORTSiB. 


(Utah 


possessions.  By  tbls  decree  the  appellant 
has  been  deprived  of  none  of  its  property,  al- 
though. If  It  had  been  successful.  It  would 
have  acquired  an  Immense  fortune  in  Its 
neighbor's  land. 

Not  unmindful  of  the  grave  responsibility 
that  attaches  to  tbe  final  decision  of  a  case 
of  snch  magnitude  and  Importance,  we  have 
examined  with  commenBurate  caution  the 
voluminous  mass  of  evidence,  In  extended 
and  deliberate  discussion  have  announced  our 
views  upon  the  various  questions  involved, 
and  have  come  to  the  inevitable  conclusion 
that  the  appellant  has  shown  no  r^ht  of  re- 
covery under  its  connterclalm  and  no  right  to 
amend  Its  pleadings. 

The  Judgment  must  therefore  be  affirmed. 
It  is  affirmed,  with  costs. 

McGARTT  and  STBAUP,  JJ.,  OHKiir. 


LARKIN  r.  BAUSAIR  BEACH  Ca 

(Supreme  Court  of  Utah.   Dec  26,  1905.) 

1.  JUDQES—TeEMI  NATION    OF  TEBU— -BlLL  OV 

Exceptions— PowEB  to  Sign— Statutes- 
Validity. 

Rev.  St  1896^  S  3290,  providing  that  a  judge 
may  settle  and  sign  a  biU  of  exceptions  after 
he  ceases  to  be  judge,  is  not  in  violation  of 
Const  art.  8,  §  5,  limiting  the  term  of  office  of 
district  judges  to  four  years. 

[Ed.  Note. — For  cases  la  point  see  vol.  29, 
Cent  Dig.  Judges,  S  157.] 

2,  Witnbsbbs—Cbobs-Examihation— Scope. 

Vfhen,  in  an  action  against  the  operator 
of  a  bathing  resort  for  tbe  allied  wrongful 
death  of  a  patron  wlnle  bathing  in  the  lake,  a 
witness  testified  on  direct  examination  that  he 
was  familiar  with  the  lake,  that  he  had  been 
there  hundreds  of  times  in  storms,  had  had 
some  experience,  and  bad  not  seen  much  danger, 
and  did  not  know  that  his  experience  on  the 
lake  was  very  perilous,  plsEntiff  was  entitled  to 
cross-examine  bim  fully  with  reference  to  his 
prior  Btatemeota  and  acta,  tending  to  show  that 
the  lake  to  his  knowledge  was  dangerous. 

[Ed.  Note. — For  cases  In  point,  see  vol.  00, 
Cent  Dig.  Witnesses.  I  942.J 

8.  SAin  —  IlCPEACHHENT  —  CONTBADICTOBT 

Stateubnts. 

Where,  in  an  action  for  the  death  of  a 
bather  while  luitbing  at  defendant's  resort^  a 
witness  for  defendant  on  cross-examination, 
denied  having  made  statements  contradictory 
to  bis  testimony  in  chief,  in  which  he  denied 
that  tbe  lake  was  perilous,  plaintiff  was  entitled 
to  introduce  evidence  that  the  witness  on  former 
occasions  had  made  statements  contradictory 
to  and  inconeistent  with  his  testimony  with 
reference  to  the  danger  attendiog  bathers  at 
the  resort;  a  proper  foundation  having  been 
first  laid  on  cross-examination  for  the  Intro- 
duction of  such  impeaching  evidence. 

[Ed.  Note. — For  cases  in  point  see  vol.  50, 
Cent  Dig.  Witnesses,  §  1200.] 

4.  NEOUaiNOB— Danqeeous   PucEB— Batb- 
ino  RBBOBTa— Case  Rxquibbd. 

Where  defendant  maintained  a  public  bath- 
ing resort  on  a  lake,  to  which  persons  were  in- 
vited to  bathe  for  an  admission  fee  charged, 
defendant  was  bound.  In  the  exercise  of  ordi- 
nary care,  to  keep  some  one  on  duty  to  super- 
vise bathers  and  to  immediately  rescue  any 
apparently  in  danger,  and  to  make  prompt  and 
reasonable  efFortu  to  recover  any  of  such  patrons 
on  being  informed  that  they  were  missing  or 
in  danger. 


6.  Same. 

Where  defendant  maintained  a  bathing  re- 
sort to  which  the  public  was  invited  for  an  ad- 
mission fee,  but  took  no  steps  to  mark  safety 
limits  or  to  provide  for  tbe  rescue  of  bathers, 
and,  on  being  notified  that  intestate  was  in 
danger  of  drowning  and  was  missing,  sent 
no  one  in  search  or  to  bis  relief  until  several 
hours  had  elapsed,  defendant  was  guilty  of 
such  negligence  as  warranted  a  recovery  Cor  de- 
cedent's death. 

6.  Same— COKTBiBUTOBT  Negligence. 

Intestate  and  two  companions  started  to 
bathe  at  defendant's  resort  and  wtille  within 
the  territory  where  people  generally  were  in- 
vited to  bathe,  and  witboat  knowledge  or  notice 
of  danger.  Boated  into  an  unmarked  dangooos 
place,  from  which  decessed  was  unable  _  to 
escape,  both  because  of  his  inability  to  swim, 
the  subsequent  exhaustion  of  his  companion, 
and  the  action  of  tbe  wind,  which  suddenly 
arose  and  drove  botb  deceased  and  his  com- 
panion out  Into  tbe  lake  and  finally  against  an 
island,  where  decea«ed  was  drowned.  Held, 
that  deceased  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law. 

{Ed.  Note. — For  cases  lo  point,  aee  T<d.  87, 
Gent  Dig.  Negligence,  |  206.} 

Bartcb,  C.  J.,  dissenting  in  part 

Appeal  from  District  Court,  Bait  Lato 
County;  S.  S.  Stewart  Judge. 

Action  by  Anna  M.  Larkin  against  tbe 
Saltatr  Beach  Company.  From  a  Judgment 
!  toe  plaintiff,  defendant  appeals.  Afflrmed. 

This  action  was  brought  by  plaintiff,  An- 
na M.  Laridn,  to  recoT<»  damages  for  the 
death  of  her  son.  Boy  B.  LarUn.  alleged 
to  taave  been  drowned  in  the  watera  of  Great 
Salt  lAke  at  the  batiilng  resort  of  the  de- 
fendant The  negligence  complained  of  la 
that  the  defendant  failed  to  provide  solt- 
I  able  guards  or  life  lines,  or  to  establish  or 
erect  notices  Indicating  tbe  depth  of  the  wa- 
ter In  and  about  said  beach,  or  to  provide 
suitable  and  proper  persons  to  superintend 
bathing  In  said  waters,  or  to  provide  per- 
sons or  appliances  to  rescue  bathers  from 
drowning  when  In  hanger,  w  to  provide  a 
person  or  i>erson8  and  to  have  snch  person  or 
persons  present  on  behalf  of  said  defendant 
to  search  for  and  recover  any  of  Its  bathers, 
bathing  In  said  waters,  when  In  danger,  and 
that  In  consequence  thereof  the  said  Roy  SL 
Larkin  was  drowned  while  bathing  in  said 
waters.  The  defendant  answered,  doiylng 
the  allegations  of  the  plaintllTs  complaint 
charging  negllg^ce,  and  alleged  contribu- 
tor? negligence  <ni  the  part  of  Roy  E.  Lar- 
kin. 

The  facts  In  the  case,  as  disclosed  by  the 
evidence,  are  about  as  follows:  During  the 
summer  season  of  1903  the  defendant  con- 
ducted a  bathing  resort  known  as  "Saltalr 
Beach,"  situated  on  the  east  bank  of  the 
Great  Salt  Lake,  a  distance  of  about  14 
mUes  from  Salt  Lake  City.  It  la  admitted 
the  defendant  generally  Invited  the  public 
to  accept  the  fadlltles  tta  bathing  at  said 
resort  for  hire.  The  resort  consisted  of  a 
large  pavilion  and  bathrooms  erected  on  pil- 
ing set  out  some  distance  In  tbe  lake.  Tbe 
I  bathrooms  commenced  at  tbe  pavilion,  and 
>  extended  about  700  feet  in  a  northwesterly 
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dlrectloD  Into  the  lake.  There  was  no  water 
under  the  pavilion'  Itself,  and  none  for  some 
distance  ont  to  the  west  At  the  point 
where  the  bathhouses  ended  the  water  was 
about  6  inches  deep,  and  the  bathers  were 
usually  conveyed  from  this  point  by  means 
of  a  raft  operated  by  the  defendant  to  a 
pulley  frame  or  "float  stand"  about  1,000 
feet  out  in  the  lake  from  the  bathhouses,  and 
at  a  point  where  the  water  waa  about  3H 
feet  In  depth,  and  300  feet  further  out  In  the 
lake  In  a  westerly  and  northwesterly  direc- 
tion the  water  waa  5%  feet  deep.  The 
plaintiff  at  the  time  of  the  suit  had  been  a 
resident  of  Salt  Lake  Oity  for  seven  years 
and  was  without  means  of  support  other 
than  her  own  efforts  and  the  assistance  of 
her  three  children.  The  eldest,  aged  20 
years,  was  in  poor  health;  Boy,  the  deceased, 
was  14  years  old;  and  the  youngest  was  8 
years  of  stge.  Roy  was  kind  and  obedient 
to  his  mother,  and  was  a  boy  of  good  habits. 
For  three  years  he  bad  been  employed,  and 
had  given  tiia  earnings  or  wages  of  f5  per 
week  to  his  mother.  On  July  23, 1903,  plain' 
ti£F  and  deceased,  in  company  with  several 
of  their  friends,  went  to  Saltair  Beach,  lear- 
Ing  Salt  Lake  Cltr  about  2:20  o'dock  in  the 
aftemoQD,  and  arriving  at  the  resort  at  about 
2:65  p.  m.  Soon  after  they  reached  dfr- 
fendanfs  paTllion  the  deceased  and  two  oth- 
er members  of  the  party,  Ross  Wells  and 
Miss  Pomeroy,  purchased  bathing  tickets, . 
each  paying  therefor  the  sum  of  25  cents. 
They  thereupon  went  to  the  bathrooms  pro- 
Tided  by  defendant  and  proceeded  to  bathe 
in  the  waters  defendant's  resort  They 
waded  out  through  the  shallow  water  trom 
the  end  of  the  pier  or  bathrooms  parallel 
with  the  cable  to  the  float  stand,  and  when 
tbe  party  had  reached  that  point  they  lay 
down  in  the  water  and  proceeded  to  float, 
forming  what  the  witnesses  call  a  "chain." 
Ross  Wells,  who  was  a  good  swimmer  and 
who  had  frequently  bathed  at  defendant's  re- 
sort, was  In  the  lead,  and  supported  deceas- 
ed by  bis  feet,  which  were  placed  under  the 
arms  of  the  latter.  Miss  Pomeroy.  who  was 
also  able  to  swim  and  was  familiar  with  the 
resort,  followed  with  the  feet  of  deceased 
under  her  arms.  Boy  Larkin,  the  deceased, 
could  not  swim,  and  had  never  been  in  bath- 
ing at  defendant's  resort  before.  There  were 
about  50  or  60  peoi^e  bathing  in  the  vicinity 
of  the  float  stand  when  the  party  arrived 
there.  When  the  deceased  and  his  associates 
commenced  bathing  a  alight  breeze  was 
blowing,  and  they  gradually  floated  ont  In- 
to the  lake  into  deeper  water.  There  were 
no  notices  Indicating  the  depth  of  the  water 
or  other  danger  signals  in  the  lake.  Boss 
Wells  tesUfled  that  when  about  185  feet 
northwest  from  the  float  stand  (and  within 
the  radius  of  where  the  patrons  of  defend- 
ant's resort  osnally  bathed),  the  wind  had 
increased  in  velocity  and  was  blowing  off 
slum;  that  he  tried  to  put  his  feet  on  the 
bottiun  or  bed  of  the  lalu^  but  because  of 


the  depth  of  the  water  was  unable  to  do  so; 
that  he  then  suggested  to  his  companions, 
the  deceased  and  Miss  Pomeroy,  that  they 
again  form  the  chain  and  start  back  for  the 
pavilion;  that  in  attempting  to  reform  the 
chain  Miss  Pomeroy  was  quite  badly  stran- 
gled, the  water  being  heavily  Impregnated 
with  salt,  and  soon  after  the  deceased  was 
struck  in  the  face  by  a  wave,  and  he  also 
was  imt-tially  strangled;  that  they  finally  re- 
foriiu'd  the  chain,  endeavored  to  return  to 
the  piiv-lllon,  but,  in  spite  of  their  efforts, 
tlie  lil^h  wind  carried  tiiem  out  further  into 
tlie  lake;  that  when  he  (Wells)  found  they 
were  losing  ground  he  made  signals,  and 
called  to  two  men  who  were  bathing  in  that 
vicinity  for  help;  that  the  parties  (presum- 
ably not  understanding  the  meaning  of  the 
signals  or  his  call  for  help)  waved  their 
hands  to  him  in  reply,  and  paid  no  further 
attention  to  his  cry  of  distress;  that  It  was 
finally  agreed  that  Miss  Pomeroy  should  try 
and  make  her  own  way  hack  to  the  pavilion 
and  notify  the  people  of  the  danger  that 
Wells  and  Larkin  were  In.  The  evidence  al- 
so shows  that  Miss  Pomeroy,  after  a  severe 
struggle  of  about  an  hour  and  a  half,  ar- 
rived at  the  pavilion  in  an  exhausted  condi- 
ticm.  Larkin  being  unable  to  swim  or  float 
witnout  assistance.  Wells,  with  the  double 
weight,  was  unable  to  make  any  headway 
toward  the  pavilion,  and  he  and  his  com- 
panion were  gradually  carried  out  further 
into  the  lake  by  the  wind,  which  was  rising 
and  Increasing  in  velocity,  making  the  water 
very  rough.  Darkness  came  on,  and  the 
lights  at  the  pavilion  went  out,  and  the  boys 
were  carried  by  the  wind  and  waves  over 
in  the  vldnl^  of  a  large  island  In  the  lake 
known  as  "Antelope  Island,"  which  is  about 
six  miles  from  the  pavilion  at  def^idaut's 
resort  Wells  let  himself  down  many  times 
In  attempts  to  reach  the  bottom,  but  because 
of  the  depth  of  the  water  was  unable  to  do 
so.  He  continued  to  float  ftnd  keep  himself 
and  Larkin  on  the  surface  of  the  water,  until 
about  8  or  4  o'clock  that  night  when  he  t>e- 
came  exhausted,  his  lower  limbs  were  seized 
with  cramps,  and  he  was  unable  to  longer 
continue  the  struggle.  He  gave  some  in- 
structions to  Boy  I^arkin,  whom  he  had  been 
supporting  all  this  time,  respecting  the  posi- 
tion In  which  he,  Larkin,  should  keep  his 
body  In  order  to  float  and  drift  with  the 
waves,  with  the  hope  that  Larkin  might  be 
driven  ashore  alive.  At  this  juncture  Wells 
gave  up  In  despair,  and  Larkin  drifted  away 
from  him.  Immediately  after  they  parted 
Wells  tonched  bottom,  showing  that  they, 
without  realizing  It  had  drifted  into  shallow 
water.  When  Wells  discovered  that  he 
could  touch  bottom  he  looked  In  the  direc- 
tion of  Larkin,  who  had,  In  the  meantime, 
turned  over  and  was  out  of  his  reach.  About 
this  time  Wells,  so  he  testlfled,  became  un- 
conscious, and  when  he  r^alned  consclons- 
ness  the  sun  was  shining  and  be  was  lying 
on  the  shore  of  Antelope  Island  with  his  feet 
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and  extending  Into  the  water  of  the  lake. 
He  was  soon  thereafter  found  by  a  searching 
party  and  taken  to  the  pavilion.  A  few 
days  thereafter  Roy  Larkln  was  found  dead 
on  the  shore  of  the  same  Island,  his  t)ody 
lying  at  the  water's  edge.  Ross  Welis  testi- 
fied that,  while  he  did  not  anticipate  danger 
by  floating  out  Into  the  lake,  yet,  had  he 
known  the  depth  of  the  watar  at  the  point 
where  he  discovered  It  was  over  his  bead. 
185  feet  away  from  the  raft,  be  would  not 
have  gone  there  that  day.  There  is  but  little, 
if  any,  conflict  In  the  testimony  respecting 
the  foregoing  facts. 

The  evidence  Introduced  by  the  plalntifC 
tends  to  show  that  when  Miss  Pomeroy  re- 
turned to  the  pavilion  she  at  once  Informed 
plaintiff  and  the  mother  of  Ross  Wells  of 
the  danger  the  boys  were  in;  that  plalntlft. 
Immediately  upon  receiving  the  Information, 
dispatched  a  man  with  a  boat  to  look  for  the 
Ijoys;  that  the  party  thus  sent  went  out  to 
a  gasoline  launch,  which  was  anchored  about 
300  or  400  feet  out  In  the  lake  beyond  the 
float  stand,  got  upon  it  and.  not  seeing 
the  boys,  returned  to  the  pavilion;  that  In 
the  meantime  plaintlfiF  and  the  mother  of 
Ross  Wells  hunted  up  the  manager  of  the 
resort  and  Informed  him  of  the  situation  the 
boys  were  in,  as  reported  by  Miss  Pomeroy, 
and  requested  him  to  send  a  man  with  a  boat 
to  rescne  them;  that  the  manager  stated  to 
them  that  there  were  no  seaworthy  boats  at 
the  resort,  and  tried  to  [)er8uade  them  that 
their  boys  were  not  In  danger;  that  thereupon 
plaintiff  returned  to  the  pier,  and  wheu  the 
party  returned  who  bad  been  sent  to  look 
for  the  boys  she  again  sent  him  out  to  resume 
the  search;  that  no  attempt  was  made  by  the 
manager  of  defendant's  resort  to  rescue 
Boss  Wells  and  his  companion,  the  deceased, 
until  after  dark,  although  they  were  r^wated- 
ly  requested  bo  to  do  by  the  plataitUT  and  the 
mother  of  Rosa  Wella.  One  F.  D.  Halm  was 
called  as  a  witness  by  plaintiff,  and  testifled 
that  he  was  at  Saltalr  Beadi  on  the  day  In 
question  and  learned  through  a  relative  of 
Mrs.  Wells  that  the  boys  were  lost,  and  that 
In  puranance  of  this  Information  he  went  to 
the  manager  an  hour  or  more  before  sundown 
and  Informed  him  of  the  danger  they  were  In 
and  aiAed  the  nuLHSLgae  to  give  the  matt^ 
some  attention.  The  testimony  of  plaintiff's 
witnesses  respecting  the  time  the  manager  of 
the  resort  was  Informed  of  the  danger  the 
boys  were  In,  and  the  all^^ed  Indifference  and 
neglect  on  bis  part  In  sending  out  a  searching 
party,  was  denied  by  the  manager,  who  was 
called  and  testifled  on  the  part  of  defendant. 

The  issues  of  fact  were  submitted  to  a  Jury, 
who  returned  a  verdict  fOr  plaintiff,  and  as- 
sessed her  damages  at  $6,S00.  To  reverse  the 
judgment  entered  on  the  verdict  the  defend- 
ant prosecutes  this  appeal. 

Richards,  Richards  &  Ferry,  for  appellant 
O.  S.  Price  and  W.  M.  McCrea  (W.  H.  King, 
of  counsel),  for  respondent. 


McCABTT.  3^  after  stating  the  (acts,  de- 
livered the  opinion  of  the  court 

Respondent  has  filed  in  this  court  a  motion 
to  strike  from  the  flies  in  the  case  the  bill  of 
exceptions.  It  Is  claimed  that  no  proper  bill 
of  exceptions  was  ever  settled,  for  the  reason 
that  the  bill  of  exceptions  was  signed  and  set- 
tled on  the  2d  day  of  March,  1905,  by  Hon. 
Samuel  W.  Stewai-t,  judge  of  tlw  district 
court,  before  whom  said  cause  was  tried,  and 
that  on  said  2d  day  of  March,  19(Xi,  he  was 
no  longer  judge  of  said  district  court  his  term 
of  office  having  expired  before  that  date,  and 
that  therefore  he  was  without  authority  to 
settle  and  sign  the  bill.  Section  8290,  Rev. 
St.  Utah  1898,  among  other  things,  provides 
that:  *'A  judge,  referee,  or  judicial  ofllcer 
may  settle  and  sign  a  bill  of  exertions  after 
as  well  as.  before  he  ceases  to  be  snch  judge, 
referee,  or  judicial  officer."  But  counsel  for 
respondent  contend  that  this  provision  of  the 
statutes  Is  In  contravention  of  section  B,  art 
8,  Const  Utah,  which,  so  far  as  material 
here,  provides  that:  "The  term  of  office 
of  the  district  judges  shall  be  for  four  years" 
and  that  the  effect  of  the  provision  of  the 
statute  referred  to  Is  to  extend  the  judicial 
functions  of  a  judge  of  the  district  court  be- 
yond the  p^od  of  his  constitutional  term  of 
office.  This  question  has  been  before  the 
courts  of  other  states,  and,  while  some  of  the 
decisions  hold  that  a  judge  has  no  power  to 
settle  and  sign  a  bill  of  exceptions  after  the 
expiration  of  hln  term  of  office,  we  think  the 
weight  of  authority  and  the  better  reasoning 
is  in  favor  of  the  doctrine  which  holds  that 
a  judge  who  has  tried  a  c&s%  may  settle  and 
sign  a  bill  of  exceptions  after  he  ceases  to 
hold  the  office.  The  reason  for  the  rule  la 
apparent  The  bill  recites  the  exceptions 
taken  and  Is  a  narrative  of  what  occurred  at 
the  trial,  and  the  judge  who  tries  a  case  and 
is  familiar  with  all  of  the  proceedings  Is 
better  able  to  settle  a  bill  of  exceptions 
and  thereby  preserve  to  the  parties  to  the  ac- 
tion their  substantial  rights  than  would 
be  his  successor,  who  might  have  no  personal 
knowledge  of  what  occurred  at  the  trial.  The 
Constitution  of  Colorado  and  that  of  Wyo- 
ming have  provisions  similar  to  that  of  our 
own  state  limiting  the  term  of  office  of  dis- 
trict judges  to  a  specified  number  of  years, 
and  the  courts  of  those  states  have  held  that 
a  district  Judge  may  settle  a  bill  of  exceptions 
after  his  term  of  office  expires  in  cases  tried 
before  him  while  holding  the  office.  Stirling 
V.  Wagner,  4  Wyo.  B,  31  Pac.  1032,  82  Pac. 
1128,  Is  a  well-consldared  case.  In  which  the 
autborltles  are  reviewed  at  iMgth,  and.  In 
the  course  of  the  opinion,  the  court,  speaking 
through  Chief  Justice  Groesbeck,  observes: 
"The  bill  merely  recites  what  occurred  at  the 
trial  which  is  not  of  record,  and  Is  a  mere  nar- 
rative or  historical  account  of  those  events. 
In  some  states,  by  consent  of  the  parties,  the 
clerk  of  the  court  may  sign  the  bill,  In  others, 
where  the  judge  Is  dead  or  disabled,  two  at 
torueys  may  allow  and  sign,  while  In  othosL 
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in  case  of  grave  disputes,  the  bill  may  be 
settled  b7  the  testimony  of  bystanders  or 
members  of  the  bar.  •  •  •  When  allow- 
tDg  a  bill,  the  court  does  not  prononnce  a 
judgment;  It  merely  states  that  the  excep- 
tions taken  In  the  bill  actually  occurred  dur> 
ing  the  progress  of  the  trial."  The  Supreme 
Court  of  Colorado,  In  the  case  of  Water  Sup- 
ply Co.  v.  Tenney  (Colo.  Sup.)  40  Pa&  442, 
after  referring  to  the  conflict  of  authorltlea 
en  this  question  and  citing  a  number  of  de- 
cisions from  the  states  which  bare  adopted 
and  adbwe  to  the  contrary  rule,  dte,  with 
approval,  the  case  of  Stirling  t.  Wagner, 
supra,  as  well  as  decisions  from  other  states 
whldi  uphold  and  declare  the  same  doctrine 
therein  announced,  say:  "We  think  those 
authorities  which  recognize  the  power  of  the 
Judge  to  settle  a  bill  aft^  he  ceaaes  to 
hold  the  office  are  grounded  upon  the  better 
reason,  and  that  the  rule  Is  more  consonant 
with  the  liberal  spirit  of  the  code  in  observ- 
ing the  substantial  rights  of  the  parties  to  an 
action  and  dlsr^rdlng  technicalities.  It 
saves  expense  to  litigants,  and  avoids  waste 
of  time,  yet  preserves  to  the  parties  their 
substantial  rights  equally  as  well  as  does 
^tber  of  the  methods."  The  settling  and 
signing  a  bill  of  exceptions  being  purely  a 
matter  of  procedure,  we  hare  no  hesitancy 
in  holding  that  the  Legislature  may,  by 
statute,  regulate  such  procedure,  and  es- 
pecially in  view  of  the  fact  that  there  is 
no  constttutlonal  provision  which  either 
limits  or  prohibits  aocb  l^lslatlon.  Section 
9,  art  8,  Const  Utah,  provides  In  part  as 
follows:  "From  all  final  judgments  of  the 
district  courts  there  shall  be  a  right  of  ap- 
peal to  the  Supreme  Court  The  appeal 
shall  be  upon  the  record  made  In  the  court 
below,  and  under  such  regulations  as  may 
be  provided  by  law."  It  will  thus  be  seen 
that  the  Legislature  Is  not  only  not  pro- 
Ubited  from  prescrlbinff  rules  and  regula- 
tiraiB  governing  the  appelate  jnooedure  in 
tbls  state,  but  Is  expressly  authorised  to 
"provide  by  law"  how  appeals  shall  be  taken. 
And  the  settlement  of  a  blU  exceptions 
by  a  ^Ustriet  judge  In  certain  cases  after  tbe 
flCKplrattoA  of  bis  term  of  office  is  one  of  the 
''regulations  provided  by  law."  The  motion 
to  strike  tbe  bill  of  exceptions  from  tbe  flies 
Is  thereAne  ovormled. 

David  L.  Davis,  <me  of  defftndanf  a  -wit- 
nesses,  on  direct  examination  testlfled  that 
he  waB»  and  had  been  tot  many  years, 
familiar  with  the  waters  comprising  de- 
fendant's resOTt;  Ibat  "tbe  first  few  hun- 
dred feet  of  the  bottom  of  tbe  lake  ta  nearly 
dead  flat,  and  then  beyond  that  the  pltdi  is 
ft  little  more;  a  gradual  pitcb.  There  are  no 
Jtunp-ofb;  Just  about  as  gradual  as  you  can 
make  It  I  never  found  any  boles;  never 
olMerved  anyttalnc  of  that  sort  It  Is  Im- 
possible to  have  a  bole  remain  long,  for  tbe 
■and  would  All  it  up.  That  is  my  observa- 
tion. *  *  *  Have  been  In  storms  there 
hundreds  of  times.  I  have  bad  some  ex- 
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P«-lence.  I  do  not  know  tiiat  it  has  been 
very  perilous.  I  have  not  seen  much  danger. 
It  [the  wind]  does  not  produce  any  percepti- 
ble change  upon  the  bottom  of  the  lake."  On 
cross-examination  he  testlfled  in  part  as 
follows:  "It  to  •  •  *  possible  that  I 
said  that  Mrs.  Larkln  said,  'Is  tbe  lake  dan- 
gerous?' and  I  said  in  reply  to  her,  'Tes,  It 
is  dangerous,  and  particularly  in  a  storm.' 
Q.  And  then  didn't  you  say  that,  'It  Is  a 
dangerous  place  there,  because  there  are 
holes  and  bars,  and  the  water  gets  deep  in 
placM,  and  there  are  no  nettings  or  guard 
lines,  and  I  have  bad  time  and  again  to 
bring  in  people  with  my  gasoline  launch, 
end  tbe  company  hasn't  as  much  as  paid  for 
a  gallon  of  gasoline  for  me?*'  A.  I  don't 
remember  saying  a  thing  like  that  I  did 
not  mention  this  part  that  I  had  always 
picked  up  bathers  there  because  it  was 
dangerous.  Q.  Did  you  not  state  at  that  time 
and  place  [referring  to  a  conversation  be- 
tween witness  and  one  M.  P.  Wells]  that  as 
a  result  that  is,  of  the  sands  shlftiiig  and 
bars  being  formed  from  one  to  two  feet 
and  a  half  in  24  hours,  making  holes,  and  by 
reason  of  the  rough  water  and  the  waves, 
bathers  at  Saltalr  got  Into  danger,  and  that 
you  and  your  son  had  picked  up  between 
18  and  IG  persons?  (This  question  was  ob- 
jected to  as  irrelevant.  Immaterial,  and  in- 
competent Objection  overruled.)  A.  No. 
I  didn't  make  any  statement  just  that  way. 
Part  of  It  would  be  like  that  I  wUl  explain 
that  owing  to  the  shifting  of  tbe  current  in 
and  off-sbwe  wind  many  bathers  got  Into 
danger  m  account  of  being  drifted  out,  and 
that  my  son  bad  pi<Aed  op  many  that  were 
In  /ipparent  danger.  Tbe  sMftlng  sands 
would  not  be  included  in  my  statement" 
Witnesses  were  called  and  testlfled  in  re- 
buttal,  over  the  objections  of  defendant,  to 
having  beard  tbe  witness  Davis  make  the 
statements  to  which  his  attention  was  called 
by  tbe  foregoing  examination  and  which 
w«e  denied  by  blm.  l^e  actl(m  of  tbe  court 
in  ovttruUng  tbe  objections  interposed  to  this 
testimony  Is  now  assigned  as  error.  Davis, 
having  testlfled  on  bis  direct  examination 
that  be  was  familiar  with  the  lake,  that  be 
bad  be»  there  hundreds  of  times  in  storms, 
that  he  had  had  some  experience,  tbat  be 
bad  not  seen  much  danger,  and  did  not  know 
tbat  it  (his  e^olence  on  the  lake)  was  very 
perilous,  pi*|wt<ff  bad  a  ri^t  to  cro8B«cani- 
ine  blm  fully  on  tbls  branch  of  the  <»se. 
This  testimony  tended  to  show  that  the 
part  of  the  lake  onnprlsing  defendant's 
bathing  resort  was  practically  free  from  dan- 
ger to  Its  patrons  who  bathed  therein,  and 
was  evidently  Introduced  for  that  purpose, 
and  also  tor  the  purpose  of  nentrallslng  and 
overcoming  tbe  ^fect  If  any,  produced  on 
the  minds  of  the  Jury  by  the  evidence  Intro- 
duced by  plaintiff  wbldi  tmded  to  show  that 
at  times,  and  under  conditions  as  th^  exist- 
ed at  the  lake  when  tbe  unfortunate  drcum- 
stance  under  consideration  occurred,  bathing 
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in  the  waters  of  the  resort  is  dangeroas,  and 
extremely  so  to  those  who  happen  to  get  Into 
deep  water.  We  are  therefore  clearly  of  the 
opinion  that  in  view  of  the  testimony  given 
by  this  witness  in  his  direct  examination, 
the  croBs-ezamlnatlon  referred  to  was  not 
carried  beyond  iSie  scope  which  the  authorl- 
tles  uniformly  bold  may  be  taken  In  the 
croBS-examinatl(m  of  witneaees  genially.  Nor 
do  we  think  the  court  erred  in  permitting 
plaintiff  to  Introduce  evidence  tending  to 
Show  that  the  witness  B&via  had  on  former 
occasions  made  statements  contradictory  to 
and  inconsistent  with  bis  testimony  given 
at  the  trial,  which  statements  he  denied 
making;  his  attention  on  cross-examination 
flrat  having  been  speclflcally  invited  to  the 
time,  place,  and  circumstance  of  each  con- 
Tersatlon  in  whlcb  It  Is  claimed  they  were 
made.  This  testimony  was  admissible  for 
tbe  purpose  of  Impeaching  DaTis.  Counsel 
for  appellant  contend,  bowerer,  that  the 
questions  did  not  relate  wholly  to  mattars 
of  fact,  but  in  part  call  fi>r  the  conclosioDS 
of  Davis,  and  were  therefore  Incompetent 
and  conld  not  pmpmly  be  used  as  a  basis 
to  impeach  him.  By  an  examination  of 
tbeae  questions  and  answers  It  will  be  seen 
that  the  matters  eorered  by  the  questions 
which  counsel  claim  are  otQecUonable  (that 
bathers  got  Into  danger,  etc.)  were  answered 
by  Davis  In  the  afllrmatlTe.  It  was  only 
those  alleged  atetementa  of  his  respecting 
material  facta  In  the  case  that  he  denied. 
As  to  these  statemente  plalntilT  was  entitled 
to  Introduce  proof,  and  because  the  ques- 
tlons  asked  tor  the  purprae  of  impeachment 
referred  to  wnne  stetement  not  denied  by 
Davis  is  not  a  ground  for  reversal. 

At  tbe  conclusion  of  the  evldoice  the  de- 
fendant requested  the  court  to  Instruct  the 
JutT  to  return  a  verdict  In  ite  favor.  The 
refusal  of  tbe  court  to  give  this  instruction 
is  assigned  as  error.  It  Is  urged  on  behalf 
of  appellant  that  it  does  not  am)ear  from  the 
record  tbat  the  death  of  Roy  E.  Laikin  was 
due  to  any  n^ligent  act  or  omission  of  de- 
fendant Tbe  undisputed  evidence  In  this 
case  shows  that  tbe  bathing  season  at  this 
resort  Is  limited  to  about  three  months  in 
each  year  and  that  during  tbe  year  (1903) 
when  Larkln  was  drowned  00,000  of  the  pa- 
trons of  this  resort  w«it  In  bathing,  and  it 
la  admitted  that  there  were  no  notices  placed 
In  tbe  lake  indicating  tbe  depth  of  tbe  water, 
nor  signs  of  any  kind  to  advise  the  bathers 
of  tbe  Umlto  of  tbe  resort  within  which  they 
could  bathe  with  safety;  neither  did  It  keep 
at  tbe  resort  a  i^erson  with  the  necessary  ap- 
pliances to  rescue  batliers  ftom  drowning 
when  in  danger.  In  fact  tbe  only  super- 
Tl^n  exercised  by  dtfendant  over  Ite  pa- 
trons who  bathed  In  Ite  resort  as  shown  by 
tba  evidmce  of  ite  general  manager,  J.  E. 
Langford,  was  to  invito  and  carry  them  out 
on  the  raft  to  "de^  water."  From  that 
time  on  the  bathers  were  left  to  sblft  for 
themselves,  and,  as  stated,  no  means  of  res- 


cue was  provided  by  defendant  In  case  any 
of  tbem,  through  lack  of  Information,  Inad- 
vertence, or  otherwise,  got  into  water  be- 
yond their  deptti,  or  a  storm  arose,  or  their 
sltnatlon  was  otherwise  rendered  perilons. 
And  there  is  abundant  evidrace  in  the  record 
which  tends  to  show  that  an  agent  of  the 
,  company  had  notice  an  hour  or  more  before 
sunset  of  the  peril  that  deceased  and  his  com- 
panion. Hobs  Wells,  were  In,  and  that  no  ef- 
fort was  made  by  defendant  to  rescue  the 
boys  until  About  0  o'clock  that  night  It  Is 
well  settled  that  the  owners  of  resorts  to 
which  people  goieratly  are  opressly  or  by 
implication  invited  to  oome  are  legally  bound 
to  exercise  ordinary  care  and  prudence  In 
tbe  maintenance  and  management  of  such  re- 
Borte  to  tbe  end  of  making  them  reasonably 
safe  for  tbe  visitors.  And  what  the  busi- 
ness is  that  of  keying  or  carrying  on  a 
bathing  resort  the  authorities  hold  that  the 
proprietors  or  owners  thereof  are  not  only 
required  to  exercise  that  same  degree  of 
care  and  pradence  with  respect  to  keeping 
the  premises  In  a  reasonab^  safa  condition, 
which  tbe  law  Imposes  upon  ke^Mrs  of  pub- 
lic resorts  generally  for  the  protection  of  their 
patrons,  bnt  the  law  Imposes  upon  them  the 
additional  duty,  when  the  character  and  con- 
ditions of  the  resort  are  such  that  because  of 
deep  water  or  tbe  arising  of  sudden  storms, 
or  other  causes,  tilie  bathers  may  get  Into 
danger,  of  having  In  attendance  some  suita- 
ble person  with  the  necessary  appliances  to 
effect  rescues,  and  save  those  wbo  may  meet 
with  accident  Not  only  Is  It  the  duty  of  the 
owners  of  bathing  resorte  to  be  prepared  to 
rescue  those  who  may  get  into  danger  while 
in  bathing,  bnt  it  is  tb^r  duty  to  act  with 
promptness,  and  make  every  reasonable  ef- 
fort to  sean^  tor,  and,  if  possible,  recover 
those  who  are  known  to  be  missing. 

In  the  case  of  Brotherton  Manhattan 
Beach  Imp.  Co.,  60  Neb.  214,  69  N.  W.  757, 
the  decedent,  with  a  compaidon,  was  bath- 
ing In  defendant's  resort  Tbe  companion 
started  to  come  in  and  discovered  that  Broth- 
erton, decedent  was  still  in  the  water;  there- 
upon he  went  back  and  looked  for  him 
among  the  bathers,  but  did  not  find  him.  He 
then  went  and  notified  the  emplt^fis  of  de- 
fendant company  of  Brotberton'a  absence. 
No  etfort  was  made  to  recover  Brotherton, 
and  he  was  drowned.  In  the  course  of  tbe 
opinion  the  court  said:  "We  think  It  is  a 
reasonable  Inference  that  persons  of  ordi- 
nary prudence,  conducting  a  bathing  resort 
frequented  by  10,000  people  a  month,  should. 
In  the  exercise  of  ordinary  care,  keep  some 
one  on  duty  to  supervise  bathers  and  rescue 
any  apparmt^  In  danger;  and.  If  not  that 
cratalnly  It  is  a  reasonable  Inference  that 
porstHu  so  situated  should,  <m  asceitalnlnff 
that  a  person  last  seen  in  tbe  mter  ia  miss- 
ing—without  a  nmneot  dday— exot  every 
effort  to  search  for  that  p«8on  in  the  water, 
and  not  merely  advise  a  youthful  companion 
of  the  missing  person  to  aearcta  m  the  land^ 
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and  coolly  watch  the  result  of  such  search. 
We  thfnk.  In  this  aspect  of  the  case,  and  In 
this  only,  the  evidence  presented  an  Issue 
which  should  have  been  submitted  to  the 
Jury,  and  for  that  reason  the  i)eranptory 
Instruction  was  erroneous."  In  Dlnnlhan 
V.  Lake  Ontario  Beach  Co.,  8  App.  Dlv.  S09, 
40  N.  T.  Supp.  764,  the  decedent  held  a 
tldcet  eitltllng  her  to  bathe  In  the  waters 
of  the  lake  adjacent  to  the  beach.  Sbe 
was  drowned  In  a  deep  pool  near  to  a  tobog- 
gan slide,  constructed  by  defendant  In  the 
water.  The  court  in  that  case  held,  that 
"the  learned  trial  Judge  correctly  Instruct- 
eu  the  Jury  that  the  defaidant  was  bound 
to  be  active  and  exercise  vigilance  to  keep 
the  ground,  whereon  It  invited  Its  patrons 
to  bathe,  fr<»n  becoming  dangerous,  that 
tnls  duty  was  an  active  one.  and  that 
the  defendant  oonld  not  escape  liability 
by  showing  simply  that  it  did  notbing  to 
produce  the  hole.  These  Instructions  laid 
down  the  rule  of  law  applicable  to  the  liabili- 
ties of  keepers  of  bathing  beaches."  21  A.  & 
E.  Enc.  Law  (2d  Ed.)  471,  472;  Thompson, 
Com.  Law  Neg.  H  994.  998;  Cooley  on  Torts, 
I  006;  Boyce  v.  U.  P.  Ry.  Co.,  8  Utah.  353, 
81  Pac.  450,  18  L.  B.  A.  609;  Hart  v.  Wash- 
ington Park  Club,  157  UL  9.  41  N.  B.  020, 
29  L.  B.  A.  492,  48  Am.  St.  Bep.  298;  Rich- 
mond, etc.,  By.  Co.  v.  Moore,  94  Vo.  27 
8.  E.  70,  37  L.  R.  A.  Thompson  t.  Street 
By.  Co.,  170  Mass.  577,  40  N.  E.  913.  40  L. 
B.  A.  845,  64  Am.  St  R^.  828;  Sebeck  T. 
Platdeutsche  Volkfest  Terien.  64  K.  J.  Law, 
624.  46  AtL  681,  50  L.  R.  A.  199.  81  Am.  St 
Bep.  612;  Cooradt  v.  Glauve.  93  Ind.  476,  47 
Am.  Bep.  888;  Pedeett  t.  Bergen  Beach  Co. 
(Sop.)  60  N.  T.  Supp.  966;  Breeaee  t.  Pow- 
ers, 80  Mich.  172,  45  N.  W.  180;  Dunn  t. 
Brown  Connty  Agr.  Boc.,  46  Ohio  St  03, 
18N.  B.  406,lL.B.A.7S4.1BAm.  St  Rep. 
SSG;  Frauds  r.  Gockrell,  fi  Law  R^.  Q.  B. 
184. 

Applying  the  ftwegolng  principles  of  law 
to  the  tects  In  this  case,  we  are  not  warrant- 
ed !d  holding,  as  a  matter  of  law,  that  the 
defoidant  was  free  from  negligence.  Neith- 
er are  we  prepared  to  say  that  the  death  of 
decedent  was  due  to  his  own  negligence. 
There  is  abundant  erldoice  In  the  record  to 
sn]K>ort  a  finding  that  when  decedent  and 
his  companions  first  dlscorered  th^  were 
In  water  beyond  their  depth,  and  the  storm 
bad  orertaken  than,  they  were  about  186 
ftiet  from  the  fioat  stand,  and  were  entire- 
ly within  the  radius  of  territory  In  which 
the  patrons  of  the  resort  nsoally  bathed. 
Miss  Pomeroy  testified  that,  when  she  start- 
ed to  return  to  the  pavilion  to  notify  the 
pe<9le  of  the  danger  the  boys  were  In,  they 
were  aboot  180  feet  northwest  of  the  float- 
stand.  F.  A.  Olson,  a  wltoess  for  the  plain- 
tiff, testified  that  he  bathed  in  this  resort 
quite  frequently  during  the  bathing  season 
of  1903;  that  he  walked  and  bathed  around 
tbe  float  stand,  and  that  about  TO  yards  to 


the  north,  and  the  same  distance  to  the  west 
and  northwest  of  this  stand,  he  could  not 
touch  bottom;  that  the  water  at  these  points 
was  over  a  person's  head.   J.  E.  Langtord, 
the  then  general  manager  of  tbe  resort,  who 
was  called  as  a  witness  by  defendant  testi- 
fied that  to  his  personal  knowledge,  the 
people.  Invitees  of  defendant  company,  bath- 
ed from  200  to  300  feet  to  the  north  and 
northeast  from  that  point    He  further  stat- 
ed, quoting  his  own  language:   "Some  of 
I  them  [ref^ring  to  tbe  batbers]  bathed  1,000 
I  feet  w^;  some  of  them  north  and  northeast 
The  company  knew  they  were  bathing  there, 
j  arid  knew  the  depth  of  the  water.   •   *  • 
Three  hundred  feet  from  the  pully  frame 
!  west  and  northwest  the  depth  of  the  water 
!  was  6H  feet  possibly  6."    It  Is  therefore 
conclusively  shown  that  a  point  185  feet  In 
I  any  direction  from  tbe  fioat  stand  would  be 
entirely  within  the  territory  of  the  resort 
where  the  people,  men,  women,  and  children, 
usually  bathed  with  the  knowledge  and  cod- 
sent  of  the  defendant  company.   It  cannot 
be  held  that  decedent  was  guilty  of  contrib- 
utory negligence,  so  long  as  he  and  his  com- 
panions remained  within  the  territory  to 
which  they,  and  the  people  generally,  were 
I  invited  to  bathe,  unless  they,  with  knowledge 
}  or  notice  of  the  dangw.  put  themselves  in 
a  position  of  peril,  which  was  not  shown  or 
attempted  to  be  shown  at  the  trtaL  Tbe  un- 
disputed evidence  shows  that  when  dece- 
dent and  bis  companions  discovered  they 
were  In  danger  th^  made  every  effort  In 
thtir  power  to  return  to  the  pavilion. 

It  is  urged  by  appellant  that  the  oondltlcm 
of  the  premises,  such  as  tbe  lay  and  tSiax- 
acter  of  the  bed  of  the  lake,  the  depth  of 
the  water,  etc.,  as  testified  to  by  defendants 
witeesses,  dononstntted  that  the  deceased 
and  his  companions  must  have  been  out  Into 
tbe  lake  far  beyond  the  limits  within  which 
tbe  patrons  (tf  the  resort  usually  bathed. 
These,  however,  were  questions  of  fact  for 
the  Jury  to  detenntoe,  and  fbe  jury  having 
found  adversely  to  the  defendant  on  these, 
as  well  as  all  othw  Issues  at  fact  In  the  oise, 
the  Todict  cannot  be  dlstorbed,  there  being 
ample  evidence  In  tbe  reccHrd  to  support  it 
There  are  other  errors  assigned,  but  we 
think  they  are  without  merit  and  therefore 
deem  It  unnecessary  to  discuss  them. 

We  find  no  reversible  error  in  the  record. 
The  judgment  Is  therefore  afl^ed,  with 
costs. 

8TBAUP,  concnrs. 

BABTCH,  C.  J.  I  concur  In  denying 
the  motion  to  strike  the  bill  of  exceptions 
from  the  files ;  but  upon  the  grounds  that  the 
charge  of  the  court  was  erroneous,  mislead- 
ing to  the  jury,  and  prejudicial  to  the  d»> 
fendant  and  that  certato  (q^tolcm  evldoice 
was  improperly  admitted  over  the  objection 
of  the  defense  I  dissent  tbe  affirm- 
ance of  the  judgment 
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SNTDER  V.  PIKB. 

(Suprenie.  Court  of  Utah.  Dec.  20,  1905.) 

1.  Appbad—Rulinos  in  Favob  op  Appkl- 
LA  NT— Review. 

Where  respondpnt  has  no  cross-appeal  and 
does  not  assign  cross-aiainunents  of  error,  the 
court  on  appou  cannot  review  a  decision  in  favor 
of  appellant 

[Ed.  Kote. — ^For  cases  in  point,  see  toL  8, 
Orat.  DlK.  Appeal  and  Error.  H  8573-3980.] 

2.  VttNUI  —  Statutobt  Pbovisionb  —  Va- 
UDITT. 

Rev.  St.  1898.  S8  292S-2D32,  fixing  the 
place  of  trial  In  civil  actions,  and  section  2933, 

Eroviding  that,  if  the  count;  in  which  the  action 
I  brought  la  not  the  pn^r  county,  it  mar  be 
tried  therein,  unless  defendant  whm  he  appears 
demands  trial  in  the  proper  county,  are  not  a 
Tiolation  of  Const,  art.  8,  i  5,  provi^ting  that  all 
civil  business  arising  in  a  county  must  be  tried 
therein,  unless  a  change  of  venue  Is  taken.* 
8.  Courts— DiBTBTCT  Ooubts— Jueisdiotion. 

The  jurisdiction  of  the  district  court  con- 
ferred by  Const,  art  8,  i  7,  providing  that  the 
district  court  shall  have  original  jurisdiction  tn 
all  matters  cIviL  Is  the  power  to  pass  on  the  sub- 
ject-matter of  the  controversy  wthout  rrference 
to  whether  it  has  Jurisdiction  of  a  particular 
case-t 

4.  MORTOAOKS— FoUOIiOSUra— TEnUK-JVKIB- 
DIOTfOK. 

Under  Rev.  St  1898,  {  2828,  providing  that 
actions  for  the  foreclosure  of  mortgages  on  real 
estate  must  be  brought  in  the  county  where  the 
same  is  situate,  and  section  2933,  providing  that 
if  the  county  in  which  the  action  Is  commenced 
Is  not  the  proper  county  for  trial,  the  action  may 
be  tried  therein,  unless  defendant  at  the  time  he 
appears  and  answers  demands  that  the  trial  be 
had  in  the  proper  county,  the  district  court  has 
jurisdiction  of  a  suit  to  foreclose  a  mortgage  of 
real  estate  situate  in  another  county,  In  the  ab- 
sence of  a  demand  for  a  change  of  venue  to  the 
proper  county. 

6.  VEnuE—OBJEonoMS— Waives. 

A  defendant  failing  to  avail  himself  of  the 
provisions  of  Rev.  St  1898,  {  2933.  authorizing 
a  defendant  to  demaod  that  a  cause  commenced 
In  a  wrong  county  shall  be  transferred  to  the 
proper  county,  or  otherwise  falling  to  challenge 
the  jurisdiction  of  the  court  on  the  ground 
that  the  suit  was  not  brought  in  the  proper 
county,  waives  the  objection,  and  cannot  at- 
tack tlie  judgment  collaterally. 

Appeal  from  District  Court,  Bmery  Coanly ; 
Jacob  Johnaon,  Judge. 

Action  by  C.  Beldln  Snyder  against  W.  R. 
Pike.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Reversed. 

The  record  tn  this  case  presents  substan- 
tially the  following  facta:  The  Copper 
Otobe  Mining  Company,  a  corporation,  was, 
in  1899,  the  owner  of  certain  mining  claims 
situate  in  Emery  county.  On  September  29, 
1899,  It  gave  to  W.  R.  Pike  a  mortgage  upon 
said  claims  to  secure  a  debt  of  $2,000  evi- 
denced by  a  promlsBory  note  of  even  date, 
due  and  payable  to  Pike  six  months  there- 
after at  the  First  National  Bank  of  Frovo, 
Utah,  in  United  States  gold  coin,  with  inter- 
eat  at  the  rate  of  1  per  oent  per  montb  both 


•Olbba  T.  Olbba,  78  Pac.  641,  26  Utab,  382:  FleMi 
T.  Dalsr  Gold  MlD.  Go..  73  Pac.  B2L,  26  Ut^,  873; 
Sherman  V.    Droubar,  74  Pac.   348.  27  Utah,  47. 

tWbUe  V.  Rallwar  Co.,  71  Pao.  698,  25  Utah.  346: 
Fields  V.  Daisy  OoU  Min.  Co..  It  Pao.  SU,  SS 
Vtab,  m. 


before  and  after  judgment.  The  mortgage 
was  duly  recorded  May  31,  1900.  The  Cop- 
per Globe  Mining  Company  had  its  principal 
office  and  did  its  business  at  Provo,  where 
Its  officers  resided,  and  where  all  the  business 
in  connection  with  the  note  and  mortgage  was 
bad  and  transacted.  On  October  15,  ISOO. 
PbilUin  and  Cbilda  obtained  a  judgment 
gainst  the  Copper  Globe  Mining  Company 
In  the  district  court  of  Emery  county  for 
the  sum  of  (200,  Interest,  and  costs.  An  exe- 
cution was  Issued  on  the  judgment  In  Decem- 
ber, 1900,  and  the  said  mining  claims  of  the 
Copper  Globe  Mining  Company  were  levied 
upon  and  sold  by  the  sheriff  of  Emery  county 
on  February  4,  1901,  at  which  execution  sale 
Philll[ffl  and  Chllds  became  the  purchasers 
for  $261,  and  a  certificate  of  sale  of  the 
mining  claims  mentioned  was  issaed  to  them 
by  tbe  sheriff  on  the  last-mentioned  date. 
On  April  18,  1901,  Pike  brought  an  action 
in  the  Fourth  judicial  district  court  of  Utah 
county  on  hie  said  note,  and  for  foreclosure 
of  his  mortgage  against  the  Copper  Globe 
Mining  Company.  Phillips,  Chllds,  and  J. 
R.  Wren  &  Co.,  a  corporation,  which  was  also 
a  Judgment  creditor  of  the  said  mining  com- 
pany, were  made  defendants.  Summons  was 
personally  served  upon  each  of  the  defeud- 
I  ants.  J.  R,  Wren  &  Go.  filed  a  general 
!  demurrer  to  the  complaint,  but  afterwards 
I  withdrew  It  and  consented  that  default  might 
be  taken  against  It,  which  was  done.  '  Phil- 
Hps  and  Chllds  neither  answered  or  other- 
wise pleaded  to  the  complaint,  and  default 
of  each  was  duly  entered.  On  March  29, 
1902,  foreclosure  proceedings  on  Pike's  com- 
plaint were  had  before  the  Fourth  judicial 
district  court  sitting  at  Provo,  and  the  court 
I  made  its  findings  and  entered  a  decree  dl- 
I  rectlng  a  sale  of  tbe  mortgaged  premises  Cor 
the  payment  of  the  Indebtedness  due  Pike, 
which  the  court  fotmd  to  be  $8,214.60.  In  pur- 
suance of  the  order  of  sale  made  by  the  court, 
the  sheriff  of  Emery  county,  on  May  14, 1902, 
sold  said  mining  claims,  at  which  sale  Pike 
became  the  purchaser  for  the  sum  of  $3,305, 
being  $3.55  less  than  the  aggregate  amount 
I  of  the  judgment,  Interest,  and  costs.  The 
sheriff,  on  the  last-mentioned  date,  issued 
and  delivered  to  Pike  a  certificate  of  sale 
of  said  mining  claims,  which  was  duly  re- 
corded. On  November  16,  1901,  Chllds  and 
Phillips  conveyed  by  quitclaim  deed  said  min- 
ing properties  to  Snyder,  tbe  plaintiff  herein. 
On  November  4,  1902,  Snyder,  for  tbe  pur- 
pose of  redeeming  said  property  from  mort- 
gage foreclosure  sale,  delivered  to  the  sheriff 
I  a  bank  certificate  of  deposit,  payable  in  gold 
I  coin,  for  the  sum  of  $3,504.33,  on  the  Provo 
I  Commercial  &  Savings  Bank  at  Provo  City, 
Utah,  and  also  made  proof  to  the  sheriff 
that  he  (Snyder)  was  a  redemptioner  and 
had  tbe  right  to  redeem.  The  sheriff  ac- 
cepted and  received  the  bank  certificate  of 
deposit  and  gave  Snyder  a  certificate  of 
j  redemption.  The  last  day  on  which  redemp- 
i  tlon  could  be  had  from  the  mortgage  fore- 
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closure  sale  was  November  14,  1902,  and 
on  the  14th  or  ISth  day  of  that  month 
Pike,  at  Costle  Dale,  In  pnrsnance  of  the 
certificate  of  sale  held  hy  him,  demanded 
of  the  sheriff  the  money  or  a  sherlfTs  deed 
for  said  mining  claims,  as  called  for  by  the 
certificate  of  sale.  The  sheriff  tendered  Pike 
the  bank  certificate  of  deposit  left  with  blm 
by  Snyder  for  redemption,  but  Pike  refused 
to  accept  the  certificate  of  deposit  upon  the 
ground  that  it  was  not  l^ral  tender,  and 
Informed  the  sheriff  that,  unless  the  amount 
required  to  he  paid  for  redemption  was  paid 
In  money,  he  would,  on  Monday  following, 
which  was  the  19th  or  17th  day  of  November, 
demand  a  sherlfTs  deed.  On  the  followliu; 
Monday  (November  16th  or  17th)  Pike  de- 
manded of  the  sheriff  a  deed,  and  the  sheriff, 
not  having  anything  but  the  bank  certificate 
of  deposit,  which  was  again  refused  by  Pike, 
and  not  being  able  to  make  a  tender  of 
money,  executed  and  delivered  to  Pike  a 
sheriff's  deed  to  the  mining  claims  in  ques- 
tion, and  returned  the  bank  certificate  of 
deposit  to  Snyder  at  Provo.  On  October  2, 
1903,  Snyder  brought  this  action  in  the  dis- 
trict court  of  Emery  county  to  quiet  title 
In  himself  to  the  mining  claims  In  contro- 
versy. The  case  was  tried  and  duly  sub- 
mitted, and  the  court  found  and  adjudged, 
in  substance  and  effect,  that  tbe  tender  of 
tlie  bunk  certificate  of  deposit  made  by  Sny- 
der as  redempttoner  to  redeem  said  mining 
claims  was  not  a  tender  or  payment  of  law- 
ful money  of  the  United  States,  and  there- 
fore not  a  redemption  of  the  property.  But 
tbe  court  further  held  and  adjudged  that 
tbe  Fourth  Judicial  district  court  did  not 
have  Jurisdiction  to  foreclose  the  mortgage 
referred  to  because  the  mining  claims  were 
situate  wholly  within  Emery  county,  and 
that  all  proceedings  of  the  mort)?ajte  fore- 
closure were  void,  and  that  therefore  the 
sheriff's  deed  delivered  to  Pike  under  and 
by  virtue  of  said  proceedings  and  order  of 
sale  was  also  void.  The  court  further ,  ad- 
Judged  that  Snyder  was  the  owner  and  en- 
titled to  the  possession  of  the  mining  claims 
In  question,  subject  to  Pike's  mortgage  Men. 
Prom  that  part  of  the  Judgment  holding 
that  the  Fourth  Judicial  district  court  was 
without  Jurisdiction  to  foreclose  the  mort- 
gage, and  that  Snyder  was  tbe  owner  and 
entitled  to  the  possession  of  the  property 
In  controversy,  Pike  has  appealed  to  this 
court. 

Powers  &  Marloneaux  and  Edward  Pike,  for 
appellant.  M.  M.  Warner  and  D.  D.  Hontz, 
for  respondent 

McOART?,  J.,  after  making  the  foregoing 
statement  of  the  case,  delivered  the  oi^Ion 
of  the  court. 

The  two  main  or  principal  questions  sub- 
mitted to  and  determined  by  the  lower 
court  were:  First,  did  the  Fourth  Judicial 
district  court,  sitting  at  Provo,  Utah  coun- 
tjr,  bare  jurisdiction  of  the  snbjectpmatter 


to  foreclose  Pike's  mortgage?   And,  second. 
If  so,  did  Snyder,  as  a  redemptiont;r,  make 
Bucb  &  tender  of  payment  of  money  as,  under 
the  law,  operated  as  a  redemption  of  tbe  prop- 
erty In  question  from  the  mortgage  fore- 
closure sale?   The  court  found  the  issues 
involving  the  first  proposition  in  favor  of 
Snyder,  and  beld  that  tbe  district  court  sit- 
ting at  Utah  county  was  without  Jurisdic- 
tion; and  the  second  point  in  the  case  was 
decided  In  favor  of  Pike,  who  has  appealed. 
Snyder  has  no  cross-appeal,  nor  has  he  cross- 
assignments  of  error;  hence  we  cannot  re- 
view tbe  decision  of  the  trial  court  on  this 
question.   And  we  are  not  prepared  to  say, 
I  even  If  the  findings  of  the  court  on  this  point 
I  were  properly  before  us  for  consideration, 
I  that  the  trial  court  erred  In  holding  that 
I  the  tender  of  payment  by  Snyder  of  the  bank 
'  certificate  of  deposit  was  not  such  a  tender 
:  of  payment  as  the  law  requires.  Therefore 
'  the  only  question  presented  by  this  appeal  is: 
Did  the  trial  court  err  in  holding  that  tbe 
;  district  court  of  Utah  county  was  without 
;  jurisdiction  to  foreclose  tbe  Pike  mortgage? 

The  sections  of  the  Revised  Statutes  of 
'■  Utah  of  1898,  relating  to  the  fixing  of  tbe 
I  place  of  trial  In  civil  actions,  so  far  as  ma- 
1  terlal  to  the  determination  of  tbe  question 
;  Involved,  provide  as  follows:  "Actions  for 
:  the  following  causes  must  be  tried  In  the 
i  county  where  tbe  cause,  or  some  part  there- 
:  of,  arose,  subject  to  the  power  of  the  court  to 
'  change  the  place  of  trial  as  provided  In  this 
i  Code.  *  *  •  For  the  foreclosure  of  all 
'  Hens  and  mortgages  on  real  property."' 
!  Section  2928,  c.  7,  Code  Civ.  Proc  Sections 
!  2929  to  2932,  inclusive,  provide  where  other 
;  kinds  of  actions  not  enumerated  In  section 
;  2926  shall  be  tried;  and  section  2933  of  the 
•  same  <^pter,  which  was  in  force  at  the  time 
j  gait  for  the  foreclosure  of  Pike's  mortgage 
I  was  commenced,  but  which  has  since  been 
;  repealed,  provided  that:  "If  the  county  In 
which  the  action  is  commenced  Is  not  the 
[  proper  county  for  the  trial  thereof,  the  actton 
r  may,  notwithstanding,  be  tried  therein  un- 
,'  less  the  defendant  at  tbe  time  be  appears 
!  and  answers  or  demurs  files  an  afildavlt 
i  of  merits  and  demands*  In  writing  that  the 
trial  be  bad  In  the  proper  county."  Re- 
:  spondent  contends  that  under  section  292S 
'  suits  for  the  foreclosure  of  mortgages  can 
'  be  brought  only  In  tbe  county  where  the 
{  mor^aged  premises  sought  to  be  foreclosed 
[  are  situated,  and,  as  the  mining  claims  in 
I  question  are  wholly  within  Emery  county,  the 
I  district  court  of  Utah  county  exceeded  Its 
I  constitutional  powers  and  acted  without 
i  Jurisdiction;  and  that  the  mortgage  foreclo- 
I  sure  sale  of  the  mining  claims  was  and  la  a 
!  nullity.  Appellant,  on  the  other  hand.  In- 
sists that  section  2928  is  fn  conflict  with  sec- 
tion D,  art.  8  of  the  Constitution,  wherein  it 
it  provides  that  "all  dvll  and  criminal  busi- 
ness arising  In  any  county  must  be  tried  bi 
such  county  unless  a  change  of  venue  be 
takea  as  provided  by  law.'*  While  the  deel- 
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float  of  this  eoort  coiutniliv  and  defining 
the  meaning  of  this  claiise  of  the  Conatltiition 
are  not  harmonloos,  It  Is  sufficient  to  here 
state,  without  entering  iqmn  a  dlscusslra  of 
the  subject,  that  the  mwe  recent'cases  where- 
in the  question  was  before  this  court  hold 
the  provisions  of  the  statute  fixing  the  place 
oi  trial  In  dTlI  cases  are  not  In  conflict  with 
said  section  of  the  Oonstltutlon.  Olbbs  v. 
Glbbs,  26  Utah,  382,  73  Pac.  641;  Fields 
T.  Daisy  Gold  Mln.  Co.,  26  Utah,  873,  73 
Pac.  S21;  Sherman  r.  Dronbay,  27  Utah.  47, 
74  Pac.  348.  And  after  a  further  considera- 
tion of  this  Jurisdictional  question,  I  fall  to 
see  any  reason  why  the  ultimate  conclusion 
arclTed  at  in  those  cases  should  be  disturbed. 

Appellant's  next  contentloa  is  that,  conced- 
ing section  2928  to  be  valid,  the  district  court 
of  Utah  county  had  original  Jurisdiction  to 
foreclose  the  mortgage,  and.  If  respondoit 
desired  to  have  the .  cause  tried  In  Emery 
county,  where  the  mortgaged  premises  are 
situated.  It  was  Incumbent  upon  him  to  file 
an  affidavit  of  merits  and  demand  In  writing 
that  the  cause  be  transferred  as  provided  by 
Section  2938,  supra.  Section  7,  art  8,  of  the 
CoDstlttttlon.  provides  that  "the  district 
court  shall  have  original  jurisdiction  In  all 
matters  civil  and  criminal  not  excepted  In 
this  Constitution  and  not  prohibited  by  law." 
It  must  be  conceded  that  under  this  provision 
of  the  Gonstltntlon  the  district  court  of  Utah 
county  had  jurisdiction  of  the  subject-matto' 
of  the  action;  that  Is,  Jurisdiction  to  hear 
and  detwmlne  actions  generally  which  are 
brought  to  foreclose  mortgages  on  real  prop- 
erty. For  the  term  "subject-matter  of  the 
action"  has  a  well-defined  and  understood 
meaning.  As  stated  by  appellant  la  his 
brief  "It  is  not  whether  the  court  has 
Jurisdiction  of  the  particular  case,  but  as  to 
whether  It  has  Jurisdiction  of  the  class  of 
cases  to  which  the  particular  case  belongs." 
This  is  not  only  in  accord  with  the  rule  an- 
nounced In  the  case  of  White  v.  Railway  Co., 
25  Utah,  346,  71  Faa  S93,  and  Fields  v.  Min- 
ing Co.,  supra,  but  Is  In  harmony  with  tbe 
doctrine  as  declared  by  the  autborlties  gener- 
ally. Works,  ini  his  treatise  on  Jurisdiction, 
on  page  333,  says :  **A  court  may.  have  Juris- 
diction to  pass  upon  tlUe  to  real  estate,  or  to 
foreclose  mortgages  generally.  Therefore  it 
has  Jurisdiction  of  such  a  subject-matter. 
And  the  sole  question  under  the  statutes  we 
are  considering  is  whether  a  court  having 
such  Jurisdiction,  shall  try  the  question  of 
title,  In  the  particular  case  out  of  the  county 
where  the  laud  lies.  The  decisions  are  to  the 
effect  that  the  only  question  in  such  a  case 
Is  as  to  tbe  place  where  it  shall  be  tried,  and 
that  this  Is  a  matter  of  personal  privilege 
that  may  be  waived."  Brown  on  Jurisdic- 
tion, S  10,  says:  "The  subject  of  the  con- 
troversy does  not  relate  to  the  particular  case 
before  the  court  but  whether  the  court  has 
power  to  try  an  Issue  Involving  the  same  sub- 
ject" In  the  rase  of  Hunt  v.  Hunt  72  N.  T. 
217,  28  Am.  Bep.  129,  the  court  say:  "Juris- 


diction of  the  subjectmatter  Is  poww  to  ad- 
judge concerning  the  genoral  questions  tn- 
Tolved.  and  Is  not  depadent  npon  the  state 
of  facts  which  may  appear  In  the  particular 
case  arising,  or  which  Is  claimed  to  hare 
arisen,  undiar  tbe  g«iaral  question.  One 
court  has  Jurisdiction  in  criminal  cases,  an- 
otbet  In  civil  cases;  each  in  Its  sphere  has 
Jurisdiction  of  the  subject-matter.  Tet  the 
facts  and  the  acts  of  the  party  proceeded 
against  may  be  the  same  in  a  dvll  as  In  a 
criminal  case.  •  *  *  We  conclude  that 
Jurisdiction  of  the  subject-matter  Is  the 
power  lawfully  conf^ed  to  deal  with  the 
general  subject  Involved  In  the  setlon." 
Bailey  on  Jurisdiction,  S  4;  17  A.  &  EL  Enc. 
Law  (2d  Ed.)  1060,  and  cases  cited  in  note  4. 
State  ex,  reL  Egan  v.  Wolever,  127  Ind.  306. 
26  N.  E.  762;  McCoy  T.  Able^  131  Ind.  419.  30 
N.  E.  628,  81  N.  B.  453;  Jackson  v.  Smith, 
120  Ind.  520;  22  N.  a  431 ;  St  Louis,  eta.  By. 
Co.  V.  Lowder  (Mo.)  39  S.  W.  799,  00  Am. 
St  Bep.  606.  Secthm  2928,  Bev.  St  TJtah 
1898,  referred  to.  provides  where  the  juris- 
diction thus  conferred  by  the  Constitution 
shall  he  exercised  when  tbe  subject-matter 
of  the  action  is  the  foreclosure  of  a  mort- 
gage on  real  proper^,  and  when  read  and  con- 
strued with  section  2933,  which  was  In  force 
at  the  time  of  the  commencement  of  the  fore- 
closure suit  In  question,  leaves  no  doubt  as  to 
the  Jurisdiction  of  the  district  court  of  Utah 
county  to  hear  and  detnmine  the  cause; 
there  being  no  demand  on  the  part  of  the  de- 
fendants, or  elth^  of  them,  to  have  the  action 
transferred  to  the  "proper  county"  as  provid- 
ed by  said  section  2933.  In  Works  on  Juris- 
diction, p.  126,  the  author  says:  "Statutes 
usually  provide  specifically  where  all  acticms 
belonging  to  certain  designated  classes  shall 
be  brought  At  commou  law,  the  venue  must 
be  laid  in  the  proper  county  In  local  actions, 
or  the  court  is  without  Jurisdiction.  But 
this  rule  has  been  materially  modified  In 
many,  if  not  most  of  the  states,  by  statutory 
provisions  to  the  effect  that  where  the  action 
is  brought  in  tbe  wrong  county,  the  defend- 
ant must  within  a  designated  time,  demand 
that  tbe  same  be  transferred  to  the  proper 
county,  or  the  court  In  which  It  is  brought 
shall  have  Jurisdiction."  House  v.  Lockwood. 
40  Hun,  632;  Fleteher  v.  Stowetl  (Colo.)  28 
Pac.  326;  West  v.  Walker,  77  Wis.  657,  46 
N.  W.  819 ;  Walker  t.  Stroud  CTez.  Sop.)  6 
S.  W.  202. 

Respondent  cites  and  relies  upon  the  case 
of  Shenuan  v.  Droubay,  supra,  in  support  of 
his  contention  that  the  district  court  of 
Utah  county  was  without  jurisdiction  to  fore- 
close the  Pike  mortgage.  In  that  case,  suit 
was  commenced  in  Salt  Lake  coun^  to  fore- 
close a  trust  deed  on  real  property  situated 
in  Tooele  county,  which  trust  deed  was  given 
to  secure  a  note  made  payable  In  Salt  Lake 
city  and  county.  The  defendant  appeared 
and  challenged  the  Jurisdiction  of  the  court 
and,  furthermore,  section  2983.  supra,  had 
been  repealed  before  the  action  was  cgbk- 
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menced.  The  case  li  therefore  clearly  dla- 
tlngnlsliable  from  the  action  brought  to  fore- 
dose  the  Pike  mortgage  In  two  particulars. 
In  the  case  of  Sherman  t.  Drouhay,  the 
defendant  appeared  and  challenged  the  juris- 
diction of  the  court  to  try  the  case  In  Salt 
Lake  county;  In  the  case  of  Pike  t.  Copper 
Globe  Hin.  Ox,  neither  the  defendant  com- 
pany, nor  Snydrar's  assignors,  who  were  also 
made  defendants,  appeared  and  made  any 
obJectlonB  whatever  to  the  JurisdlctioD  of  the 
court,  or  appealed  from  the  Judgment  therein 
rend^^  ai  was  done  in  the  case  of  Sherman 
T.  Droubay;  and  without  deciding  what  effect, 
if  any,  the  repeal  of  section  2933  had  on 
the  question  of  Jurisdiction  or  place  of  trial 
generally,  It  Is  eufficent  to  ohserre  that  the 
defendants  In  the  foreclosure  proceedings  of 
the  Pike  mortgage,  Iiavlng  failed  to  avail 
themselves  of  its  provisions,  or  to  otherwise 
challenge  the  Jurisdiction  of  the  court, 
waived  it,  and  cannot  now  be  permitted  to 
aaccessfully  assail  the  Judgment  collaterally. 
The  provisions  of  the  Minnesota  statute  re- 
lating to  the  place  of  trial  of  dvU  actions 
are  substantially  the  same  as  the  statute  of 
this  state ;  and  in  the  cose  of  0111  v.  Bradley, 
21  Minn.  16,  which  was  an  action  involving 
an  interest  In  real  estate  which  was  situated 
in  McLeod  county,  the  action  was  brought 
In  Hennepin  county.  The  defendant  demur- 
red to  the  complaint,  on  the  ground  that  the 
court  had  no  Jurisdiction  of  the  subject  of 
the  action,  and  cited  section  88  of  the 
Minnesota  statute  (Gen.  St  1806,  c  66  [Qen. 
St  1894,  §  51821).  which  Is  the  same  as 
section  2928  of  oifr  own  statute.  The  court 
says:  "This  being  an  action  for  the  deter- 
mlnatioQ  of  a  right  or  interest  in  real  estate, 
McLeod  was  the  proper  place  of  trial;  but, 
by  section  42  it  is  provided  that,  If  the 
county  designated  for  the  place  of  trial  in 
the  complaint  la  not  the  proper  county,  the 
acUon  may,  notwithstanding;  be  tried  there- 
in, unless  the  defendant  before  the  time 
for  answering  ocplres,  demands  In  writing 
that  the  trial  be  had  in  the  proper  county. 
*  *  •  This  provision  shows  two  things: 
That  the  district  court  of  the  designated 
connty  has  Jurisdiction  In  a  case  like  this 
at  bar,  anless  a  wrlttra  donand  fbr  trial 
in  the  proper  county  Is  made  before  the  time 
of  answering  expires.**  The  Supreme  Court 
of  South  Carolina,  In  T rapier  t.  Waldo,  16 
8.  0.  276,  a  case  In  which  this  same  question 
was  involved,  said,  In  construing  a  statute 
of  that  state  relating  to  the  "place  of  trial." 
the  provlslona  of  which  are  almost  Identical 
with  the  sections  of  the  statute  under  con* 
Bideratlon :  *^t  would  seem  that  these  reea- 
lationa  were  prescribed  exclusively  for  the 
benefit  of  the  parties  to  the  suit  and  that 
parttee  outside  of  the  record  have  no  rights 
In  the  matter,  as  cases  of  all  kinds  are  al- 
lowed to  be  tried  In  any  county  by  consent 
of  the  parties,  or  by  the  order  of  the  court 
In  the  case  before  us  no  demand  in  writing 
was  made  that  the  trial  should  be  bad  In 


Georgetown  comity  [where  the  mortgaged 
premises  were  situated].  Indeed,  all  the  de- 
fendants who  were  in  the  state  resided  in 
Charleston  [connty],  and  doubtless,  It  was 
more  convoiient  for  both  clients  and  lawyers 
that  the  case  should  be  there  heard."  The 
court  In  that  case,  held  that  the  county  In 
which  an  action  was  brought  had  Jurisdiction 
to  try  the  case,  no  demand  for  a  change 
of  place  of  trial  having  been  made — Citing 
Marsh  V.  Lowry,  26  Barb.  197 ;  Woodward  v. 
Banchett  S2  Wis.  482.  9  N.  W.  468. 

I  am  of  the  opinion  thnt  the  district  court 
of  Utah  county  had  Jurisdiction  to  foreclose 
the  Pike  mortage,  and  that  the  trial  court 
in  this  case  erred  In  holding  otherwise.  In 
conclusion,  I  might  add  that  the  result  ar- 
rived at  In  this  case,  namely,  that  the  dis- 
trict court  of  Utah  county  had  Jurisdiction 
to  foreclose  the  mortgage.  Is  In  accord  with 
all  the  decisions  of  this  court  In  which 
section  6,  art  8,  Const,  has  heretofore  been 
construed. 

The  Judgment  Is  reversed,  with  directions 
to  the  district  court  to  set  aside  that  portion 
of  Its  findings  and  decree  holding  that  the 
court  was  without  Jurisdiction  and  quieting 
the  title  to  the  mining  claims  In  controversy 
in  Snyder,  and  enter  judgment  In  favor  of 
W.  B.  Pike  quieting  and  confirmli^  the 
title  in  him  as  against  Snyder.  Costs  to  be 
taxed  against  reqxindent 

BARTCH.  a  J.,  concurs  in  the  result 
MORSI^  District  Judge,  amcnn. 


KRUGBB  V.  ST.  JOB  LtJMBEB  CO.  et  al. 

(Supreme  Court  of  Idaho,  Nov.  29,  1905.  On 
Rehearing,  Dec.  81,  1905.) 

1.  Acnons— JoiKDEB  or  Causes. 

Under  the  provisions  of  section  4169,  Rev. 
St  1887,  the  plaintiff  may  anlte  several  causes 
of  action  in  the  same  complaint,  when  such 
causes  belong  to  one  only  of  the  classes  enumer- 
ated in  said  section. 

[Ed.  Note. — For  cases  in  point  see  voL  1, 
Cent.  Dig.  Action,  H  878-M7.] 

Z  Same. 

Such  caoaes  of  action  must  affect  all  of  the 
parties  to  the  action. 

[Kd.  Note. — For  cases  in  itolnt  see  voL  1, 
Cent  Dig.  Actions,  S  511.] 

3.  Pi.EADino — Sefabatk  Causes  of  Action. 

Each  of  said  causes  of  action  must  be 
separately  stated. 

[Bd.  Noteu^For  cases  In  point  SM  voL  S& 
Cent  Dig.  Pleading,  |  118.] 

4.  Saux— Sevebal  Defendants. 

Where  several  persons  are  made  defend- 
ants, the  complaint  must  contain  all^atlons 
suflicient  to  charge  them  jointly. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  ^otenal 
Couuty;  R.  T.  Morgan,  Judge. 

Action  by  Paul  O.  Kruger  against  the 
St  Joe  Lumbar  Ounpany  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 
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Bdwln  HcBee^  fi>r  awellant.  A.  A.  Graii«» 

for  respond^ts. 

SULLIVAN,  J.  This  Is  an  appeal  from  a 
Judgment  in  faTor  of  the  defendants,  who 
are  respondents  here,  dismissing  an  action 
brought  to  recover  damages  for  Injuries  to 
the  person  and  property  of  the  appellant 
An  Injunction  was  prayed  for  enjoining  the 
respondents  from  trespassing  upon  certain 
lands  of  appellant  described  In  the  complaint, 
and  from  cutting  and  removing  timber  from 
said  lands,  and  from  using  a  private  road  of 
plaintiff,  and  a  logging  chute  thereon,  and 
from  obstmctlng  a  boat  landing  on  said  land 
fronting  on  the  Ck>eur  d  'Aleae  Lake.  A 
dfflnnrrer  to  the  complaint  was  sustained. 
The  grounds  of  the  demurrer  were  (1)  that 
there  was  a  defect  and  misjoinder  of  parties 
defendant;  (2)  that  several  causes  of  action 
against  different  individuals  have  been  Im- 
properly Joined;  (8)  that  the  complaint  was 
amblgilous,  unintelligible,  and  uncertain;  (4) 
tbat  the  complaint  did  not  state  facts  euf- 
flcleut  to  constitute  a  cause  of  action.  The 
plaintiff  thereafter  declined  to  amend,  and 
stood  on  bis  complaint,  and  the  court  en- 
tered Jndgmoit  dlsmiaslng  said  action.  This 
appeal  Is  ft«m  the  Judgment. 

Tbe  complaint  contains  but  one  count,  and 
the  sereral  canma  ,of  action  attempted  to  be 
plead  are  not  separately  stated  tiierdn. 
Appellant  seeks  to  recover  damages  as  fol- 
lows: (1)  For  stnmpage  value  of  logs  cut 
<ni  plalntUTs  land,  ¥270;  ^  for  Injury  and 
damages  to  crops  and  private  road  way,  ^; 
(?)  for  Injary  and  dam^  to  plaintiff's  land 
by  tree  tops  1^  tiiereon,  ¥80;  (4)  fbr  injury 
and  damage  to  plaintiff  by  reason  of  an  as- 
sault, ¥260;  (6)  tor  Injury  and  damage  suf- 
fered by  plaintiff  resvltlng  from  blockading 
said  landing,  and  iveventlng  the  plaintiff 
from  using  the  same  and  from  obtaining 
a  maricet  for  his  tlmbOT  and  logs,  and  by 
IWB  of  time  caused  by  reason  of  the  obstruc- 
tion of  said  landing,  $1,2S0;  W  tor  loss  of 
time  of  plaintiff  f  w  one  year  by  reaam  of  the 
datroctim  of  timber  which  conld  have  been 
marketed,  had  the  landing  been  unobstmcted, 
$360;  (7)  for  losa  of  time  to  plaintiff  result- 
ing from  Inability  to  use  said  landing.  $160— 
and  prays  for  a  permanent  Injunction  and 
for  damages  aggregating  ¥2,525,  and  for 
costs  of  suit  It  will  be  observed  that  the 
appellant  seeks  in  this  action  to  recover 
damages  for  waste  committed  on  appellant's 
land,  damages  tor  personal  injuries,  damage 
for  injuries  to  his  property,  and  damage  for 
loss  of  time,  etc. 

The  Legislature  baa  provided  what  causes 
of  action  may  be  united  In  tbe  same  com- 
plaint by  the  provisions  of  section  4168,  Rev. 
8t  1887,  which  section  Is  aa  follows:  "The 
plaintiff  may  unite  several  causes  of  action 
in  the  same  complaint,  where  they  all  arise 
out  of:  (1)  Contracts,  express  or  implied: 
<2)  claims  to  recover  speclflc  real  property, 
with  or  without  damages  for  tbe  withhold- 


ing thereof,  or  for  waste  committed  thereon, 
and  the  rente  and  pn^te  of  the  same;  (3> 
claims  to  recovw  speclflc  personal  property, 
with  or  without  damages  for  the  wltbholdins 
thereof;  (4)  claims  against  a  trustee  by  vir- 
tue of  a  contract,  or  by  operation  of  law; 
(5)  Injuries  to  character;  (6)  Injuries  to  per- 
son; (7)  Injuries  to  proporty.  The  causes 
action  so  united  must  all  belong  to  one 
only  of  these  classes,  and  muat  affect  all 
the  parties  to  the  action  and  not  require 
different  places  of  trial,  and  muat  be  s^ 
arately  steted;  but  an  action  tor  malidons 
arrest  and  prosecution,  or  either  of  than, 
m^  be  united  with  an  action  for  either  an 
injury  to  the  idiaracter  or  to  the  person.** 
The  provisions  of  that  section  are  too  plain 
to  require  construction  or  interpretetion. 
Under  Ite  provisions  the  plaintiff  may  unite 
several  causes  of  actkm  In  the  same  com- 
plaint, where  all  of  wacb  causes  belong  to 
either  one  of  tbe  tevea  classes  therein  moi- 
tioned,  and  Is  prohibited  from  uniting  In 
the  same  complaint  causes  of  action  arising 
under  different  classes  or  not  coming  within 
any  one  of  said  classes. 

Tbe  several  causes  of  action  mentioned  In 
the  complaint  come  or  fall  within  the  second, 
sixth,  and  seventh  classes  mentioned  In  said 
section,  to  wit:  (2)  Claims  for  waste  com- 
mitted on  real  property;  (6)  inJm*iM  to  per- 
son ;  (7)  Injuries  to  property.  In  the  com- 
plaint before  us  (1)  damages  are  demanded 
for  an  assault  upon  the  appellant;  (2)  for  In- 
Jury  to  growing  crops ;  (3)  for  trespass  In 
cutting  appellant's  timber;  (4)  for  Injury  to 
appellant's  land;  (6)  for  obstructing  appel- 
Innt's  boat  landing;  (7)  (or  loss  of  dead  tim- 
ber, and  time,  etc.  Under  the  provisions  of 
said  section  an  action  for  waste  on  reel 
property  cannot  be  united  with  an  action 
for  damages  for  an  assault;  and  an  action 
for  Injuries  to  property  cannot  be  united  In 
the  same  complaint  for  damages  for  injuries 
to  the  person.  ^Id  section  provides  that 
causes  of  action  united  In  the  same  complaint 
must  all  belong  to  only  one  of  said  seven 
classes,  and  must  affect  all  of  the  parties 
to  the  action,  and  must  be  separately  steted. 
As  said  causes  of  action  belong  to  different 
classes,  they  cannot  be  united  In  the  same 
complaint,  and,  as  each  of  said  causes  of 
action  are  not  .stated  separately,  the  com- 
plaint falls  to  comply  with  the  requirements 
of  said  section.  Whatever  may  be  tbe  lib- 
erality claimed  for  our  pr«ient  practice  act, 
it  certainly  cannot  be  extended  to  such  a 
misjoinder  of  causes  of  action  as  this  com- 
plaint contelns;  and  the  allegations  of  tbe 
complaint  fail  to  allege  or  show  the  rela- 
tions of  the  defendants  to  each  other  in  the 
commission  of  the  acts  complained  of. 

The  Judgment  of  the  lower  court  Is  af* 
firmed,  with  coste  In  favor  of  the  respmid- 
ents. 

8T0CKSLAQER,  a  J.,  and  AILSHIB. 
J.,  concur. 
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On  RebearlnK. 

PBR  CURIAM.  Plaintiff  has  filed  a  peti- 
tion tor  a  rehearing  in  this  case  which  we 
bare  examined  with  care,  but  we  do  not 
find  tbat  it  contains  any  qnestion  not  con- 
sidered by  tbe  court  Id  renderingr  the  orig- 
inal opinion  herein,  and  the  petition  will 
tlurefwe  be  denied;  and  It  la  bo  ordered. 


STATE  T.  BnLBS. 
(Sopceme  Court  of  Idaho.  Jan.  Wt  1906.) 

1.  Gbihinai.  Law  —  Afpbai.  —  Dismissal  — 
Skbtiok  or  Bbief  and  Manuscbipt. 

Where  it  is  shown  tbat  tbe  transcript  and 
brief  of  appellant  has  sot  been  served  on  the 
adverse  variy  or  his  attorney,  as  reauired  by 
the  rules  of  this  court,  tbe  appeal  wul  be  dis- 
missed on  motion. 

2.  Same— Sebvice  on  Airosnn  Gsnsbal. 

On  an  appeal  by  the  defendant  in  a  crimi- 
nal case,  the  state  Is  an  adverse  party,  and 
the  Attorney  General  of  tlie  state  ia  the  attor- 
ney for  the  state  on  said  appeal,  and  the  brief 
of  appellant  and  transcript  of  tbe  record  mnst 
be  served  on  him,  as  required  1^  the  rules  of 
this  court. 
(Syllabus  by  the  Oonrt) 

Appeal  from  District  Gonrt.  Bannocft 
Oonnty ;  Alfred  Bodge,  Judge. 

Dan  MUea  was  convicted  of  burglary,  and 
appals.  Motion  to  dismiss  tor  failure  to 
■erre  copy  of  transcript  and  brief  on  Attor- 
ney GenwaL  Appeal  dlamlued. 

Winiam  H.  Pnckett,  for  appellant  J.  J. 
Goherai.  Atty.  Gen.,  and  Edwin  Snow-,  for  the 
State.  Hawfer.  Pncftett  &  Hawley,  amlcna 
curls. 

SUIiLiyANt  J.  Tbe  appellant  In  thla  case 
was  convicted  of  tbe  crime  of  bnrglary,  and 
sentenced  to  a  twm  of  Are  years  In  the  state 
pmltentlary. 

The  Attorney  G«ieral  moved  to  diamlsa 
the  appeal  (1)  on  the  ground  tlut  no  copy  of 
tbe  transcript  of  the  record  was  ever  served 
iQwn  the  respondent  or  Its  attorney  and  no 
wrlttoi  evidence  of  such  service  bad  been 
filed,  as  provided  In  paragraph  9  of  rale  27 
of  the  rules  of  this  court  (82  Pac.  xl).  As  to 
that  ground  of  said  motion,  paragraph  9  of 
rule  27  of  the  rules  of  this  court  provides 
tbat  In  all  cases  where  an  appeal  Is  perfected 
transcripts  of  tbe  record  (showing  the  date 
of  filing  and  the  undertaking  on  appeal)  must 
be  served  upon  the  adverse  party  and  filed 
In  this  court  within  60  days  after  the  appeal 
Is  perfected,  and  written  evidence  of  the  ser- 
vice of  the  transcript  upon  tbe  adverse  party 
must  be  filed  therewith.  Tbe  appellant  fail- 
ed to  comply  with  tbe  provisions  of  that  rule. 

Tbe  second  ground  of  the  motion  is  tbat 
no  copy  of  the  transcript  after  the  same  bad 
been  printed  was  ever  served  upon  the  re- 
spondent or  Its  attorney,  as  provided  by 
paragraph  10  of  rule  27  of  said  rules.  Para- 
graph 10  of  rule  27  provides  that  after  tbe 
transcript  Is  printed  a  coi^  thereof  shall  be 


served  upon  tiie  adverse  party  or  his  attorney. 
That  rule  has  not  been  complied  with  Igr 
the  appellant 

Tbi&  third  ground  of  the  motion  la  ttiat 
no  copy  of  the  brief  of  appellant  has  ever 
been  served  iipon  ttie  respondent  ot  Ite  at- 
torney as  provided  by  paragraph  8  of  rule 
6  of  said  rules  (82  Pac  vll).  Paragraph  8 
of  rule  6  of  this  court  i^rovldes  that  the  brief 
of  appellant,  in  both  civil  and  criminal  cases, 
must  be  served  within  10  days  after  tbe  filing 
of  the  transcript,  whicb  was  not  done  in  the 
case  at  bar. 

In  tlie  case  at  bar  a  printed  transcript  waa 
prepared  the  attorn^  of  the  appellant, 
and  it  was  the  duty  of  tbe  appellant  or  his 
counsel  to  serve  both  the  transcript  and  hts 
brief  on  the  Attorney  Goiaral  at  the  time 
and  In  tbe  manner  required  by  the  rules  of 
this  court.  Paragraph  8  of  rule  6  has  been 
amended  since  this  appeal  waa  token  and 
requires  the  appellant  in  criminal  cases  to 
serve  his  brief  both  cm  the  county  attorn^ 
and  tiie  Attorn^  General.  Counsel  for  de- 
fendants in  criminal  cases  on  taking  an  ap- 
peal should  see  to  It  that  the  rules  of  this 
court  are  compiled  with  in  regard  to  tbe  ser^ 
vice  of  both  transcript  and  brief.  The  Attor- 
ns General  Is  by  law  charged  witii  the  doty 
of  representing  the  pei^le  of  ttie  state  In  cases 
in  this  court  in  wiilch  the  stete  or  tbe 
people  la  a  party.  Subdivision  1  of  section 
260,  Rev.  St  1887.  as  amended  by  Laws  of 
1901,  p.  168,  provides:  **It  is  the  duty  of  the 
Attorney  General:  1.  To  attmd  the  Supreme 
Court  and  prosecute  or  defend  all  causes  to 
which  tbe  state  w  any  offiow  thereof.  In  his 
official  ctvadty,  is  a  par^;  and  all  causes 
to  which  any  county  may  be  a  party,  unless 
ttie  interest  of  the  county  is  advrase  to  the 
state  or  some  officer  thereof  acting  in  his 
official  capadty.  •  *  *"  It  has  been  re* 
peatedly  held  In  other  states  under  statutory 
provisions  similar  to  the  one  above  quoted 
tbat  the  Attorney  General,  or  some  one  act- 
ing by  his  authority.  Is  tbe  sole  and  exclusive 
representative  of  the  people  In  the  Supreme 
Court  People  v.  I^checo,  29  Cal.  210 ;  Stew- 
art V.  State.  24  Ind.  142 ;  State  v.  Fleming. 
13  Iowa,  448;  People  v.  Swift  69  HIch.  529. 
26  N.  W.  699;  People  v.  Burt  (Mich.)  16  N.  W. 
878 ;  People  v.  Navarre.  22  Mich.  1. 

In  a  criminal  case  in  which  tbe  defendant 
appeals,  the  state  is  the  adverse  party,  and 
the  Attorney  General  Is  the  attorney  for  tbe 
state  in  all  such  appeals,  and  is  chained 
with  the  duty  of  looking  after  and  attending 
to  the  state's  Intereste,  and  a  copy  of  tbe 
transcript  and  brief  of  the  appellant  must 
be  served  on  him,  as  required  by  the  rules 
of  thla  court  In  this  case  there  has  been 
such  an  utter  violation  of  the  rules  of  this 
court  in  tbat  regard  that  tbe  motion  to  dls> 
miss  the  appeal  must  he  granted,  and  It  Is 
so  ordered. 

ST0CK3LAGBR.  C.  J.,  and  AILSHIB,  J., 
concur. 
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WHITE    T.  BANK  OT  EANFORD  et  aL 

(Sac.  1,261.) 
(Sapreme  Ooart  of  California.  Jon.  27,  1906.) 

L  V  IN  DOB  AHD  PUBOHABEft— GOHTBUtlS— 0f> 

TIONS. 

An  Instrum^t  reciting  that  plaintiff  baa 
an  option  to  purchase  certain  land  with  all 
growing  crops  for  $10,200,  to  be  paid  $250  cash 
and  the  balance  on  or  before  August  15,  1903, 
otherwise  the  cash  payment  was  to  be  forfeited, 
and  declaring  that  the  $250  was  a  part  pay- 
ment on  the  land,  etc.,  constituted  a  mere 
option  to  parchase;  there  belnp  no  motnaiity 
of  obligation  on  the  part  of  plaintifE. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  S  3723.] 

2.  EscBowa — Action  against  Depository. 

Plaintiff  had  an  option  to  purchase  certain 
land  for  a  price  specified,  to  be  paid  on  or  be- 
fore August  15,  1903.  On  July  28th  plaintiff 
entered  into  a  formal  agreement  with  3.  for 
the  purchase  of  the  land ;  he  paying  the 
earnest  money  which  bad  been  paid  by  plaintiff 
(or  the  option  and  agreeing  to  pay  the  re- 
mainder on  or  before  the  date  specified.  On 
July  29th  the  grantors  of  the  option  deposited 
e  deed  with  defendant  bank  in  escrow,  to  be 
delivered  on  terms  strictly  complying  with  the 
option;  but  neither  plaintiff  nor  8.  ever  tender- 
ed the  balance  of  the  purchase  price  of  the  land. 
Held,  that  plaintiff,  being  in  default,  was  not 
entitled  to  enforce  a  delivery  of  the  deed,  either 
against  the  bank  or  the  vendors. 

Department  2.  Appeal  from  Superior 
Conrt  Kings  County;  M.  L.  Short,  Judge. 

Action  by  8.  J.  White  against  the  Bank 
of  Hanford  and  others.  From  a  Judgment 
in  favor  of  defendants,  plaintiff  appeals. 
Affirmed. 

F.  B.  Brown  and  Dixon  I*  Phlll^w,  for 
appellant  Frank  McGowan  and  B.  Wort- 
lake,  for  respondents. 

HEN8HAW,  3.  Defendants  Johannsea  and 
Battenfeldt  entered  Into  an  agreement 
with  plaintiff.  White,  in  the  following  Ian- 
ffuage:  "Armona,  Jnly  24,  1903,  This  Is  to 
certify  that  Sandy  J.  White  has  an  option  of 
*  purchase  of  our  half  section  of  land,  being  the 
south  half  of  section  29,  township  19  south, 
of  range  21,  containing  820  acres,  together 
with  all  the  growing  crops  of  every  kind,  for 
the  sum  of  $10,200  to  be  paid  as  follows,  to 
wit:  $250  cash  down,  the  balance  of  $0,950 
to  be  paid  on  or  before  August  the  15th.  1903* 
and  if  said  sum  la  not  paid  at  said  date  then 
the  atMve  sum  to  be  forfeited.  We  agree  to 
paj  8.  J.  White  $1,000  as  his  commission, 
and  when  sale  Is  made  said  White  is  to  buy 
one  stack  of  bay  at  $175.  said  $175  to  be 
taken  ont  of  said  commission.  We  agree 
to  give  an  abstract  of  title  and  also  to  give 
possession  within  thirty  days  from  date  if 
sale  is  made.  Said  $250  Is  receipted  as  part 
payment  upon  said  land,  also  one  and  one- 
half  share  of  McCrary  Side  Ditch  stock  to 
go  with  said  place  when  said  sale  is  com- 
pleted." That  this  agreement  amounted  to 
an  option  to  purchase,  and  no  more,  the  sim- 
ple reading  of  it  demonstrates.  Two  hundred 
and  fifty  dollars  was  the  consideration  for 
the  option,  wlilch  was  to  be  forfeited  In  case 


REPORTER.  (CaL 

a  purchase  was  not  made,  bnt  which  was  to 
be  applied  as  part  of  the  purchase  price  In 
case  of  sale.  Commission  In  the  sum  of  $1,- 
000  was  provided  for,  as  in  the  ordinary  real 
estate  broker's  contract  There  was  no  mu- 
tuality of  obligation.  In  that  the  agreement 
nowhere  imposed  any  liability  upon  White  to 
make  the  purchase.  The  rights  of  White  un- 
der this  contract  are  precisely  as  appear  upon 
the  face  of  It — the  right  to  complete  the  pur- 
chase and  compel  the  execution  of  a  deed  by 
Johannsen  and  Battenfeldt  upon  perform- 
ance of  the  terms  of  the  agreement  with- 
in the  time  limited  by  It  Upon  the  other 
band,  the  correlative  duties  of  Johannsen 
and  Battenfeldt  were  no  other  than  appear 
upon  the  face  of  the  agreement — ^to  make  the 
deed  upon  demand  of  White  and  a  tender  by 
blm  with'o  the  time  specified  In  the  contract 
Dufly  V.  Hobson,  40  Cal.  240,  6  Am.  Rep.  617 ; 
Treat  v.  De  Cells,  41  Cal.  202;  Armstrong 
V.  Lowe,  76  ObL  616,  18  Pac.  758;  Grant  v. 
Ede,  85  Cal.  418,  24  Pac:  890,  20  Am.  St  Rep. 
237. 

Upon  the  28th  of  July  of  the  same  year 
plaintiff.  White,  entered  into  a  formal  agree- 
ment with  defendant  W.  A.  Sage  for  the 
purchase  and  sale  of  the  Johannsen  and 
Battenfeldt  land ;  Snge  paying  $250,  and 
agreeing  to  pay  the  remainder  of  the  pur- 
chase price  on  or  before  August  15th,  the  same 
date  fixed  for  performance  In  White's  agree- 
ment with  Johannsen  and  Battenfeldt  The 
contract  provided  that  In  the  event  of  Sage's 
failure  to  comply  with  the  terms  of  bis  agree- 
ment White  was  released  from  all  obliga- 
tions to  convey  the  property,  and  Sage  for- 
feited all  right  thereto.  This  agreement  as 
has  been  said,  was  entered  Into  between 
Sage  and  White.  It  was  not  pretended  that 
this  contract  was  executed  in  the  name  of, 
or  on  behalf  of,  Johannsen  and  Battenfeldt 
Johannsen  and  Battenfeldt,  on  the  29th  of 
July,  made  their  deed  of  grant  bargain,  and 
sale  to  W.  A.  Sage  and  J.  W.  Sage,  grantees, 
conveying  the  properly  covered  by  the  agree- 
ment, and  deposited  the  deed  with  the  de- 
fendant the  National  Bank  of  Hanford,  with 
written  Instructions  as  follows:  "Herewith 
we  hand  you  deed  from  ourselves  to  J.  W. 
Sage  and  A.  W.  Sage  of  Humboldt  County, 
California,  for  all  of  the  south  half  of  sec- 
tion 29,  Tp.  10  8.,  range  21  E.,  Mt  D.  B.  &  SdL, 
and  a  bill  of  sale  of  the  live  stock,  and  other 
personal  property  now  on  the  premises. 
Upon  the  payment  to  yon  of  the  sum  of  $14, 
175.00  In  cash  and  the  assumption  of  the 
mortgage  held  by  you  of  $9,000.00  on  or  be- 
fore tbe  15th  day  of  August,  1903,  and  not 
otherwise,  and  tbe  said  cash  payment  to  be 
made  for  our  account  you  are  hereby  an- 
thorlzed  to  deliver  all  such  papers  to  S.  J. 
White  or  order."  It  will  be  noticed  by  the 
terms  of  these  instructions  that  the  escrow 
papers  were  to  be  delivered  to  ptalntlff, 
White,  and  it  is  not  disputed  that  the  terms 
of  delivery  prescribed  by  Johannsen  and 
Battenfeldt  In  their  written  instractlona 
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•to  the  bank  were  Btrlctlj  conformable  to  their 
asreement  with  Whita  At  this  point  the 
jwoceedlnga  seem  to  hare  lagged.  Sage  did 
not  tender  the  mon^  to  White,  nor  demand 
the  deed,  and  White,  upon  the  other  hand, 
oerer  tendered  the  purchase  price  of  the  land 
to  Jotaanfisen  and  Battenfeldt,  and  Is  Ir- 
conedlably  In  default  in  that  regard. 

In  his  complaint  plaintiff  sets  np  all  these 
matters,  and  conceives  that  he  Is  entitled 
to  the  following  reliet  which  he  prays  for: 
rrhat  the  defendant  First  Katlonal  Bank  of 
Hanfiord  be  enjoined  and  required  to  deliver 
onto  said  W.  A.  Sage  the  said  bill  of  sal^ 
the  said  deed,  and  the  said  release  of  mort- 
gage, and  that  at  the  same  time  the  said 
W.  A.  Sage  be  enjoined  and  required  to  pay 
unto  the  said  First  National  Bank  of  Han- 
ford  the  sum  <tf  ¥28,^,  together  with  Interest 
thereon  at  the  rate  of  7  per  cent  per  annum, 
from  the  IQth  day  of  August,  1903,  until 
Jodgment  uid  decree  is  duly  had  and  render- 
ed her^  for  and  aa  behalf  of  tUs  plalntlfC, 
the  said  Bank  of  Hanford,  the  said  Z<.  L. 
Johannsen,  and  W.  H.  Battenfeldt ;  and  the 
said  First  National  Bank  of  Hanford.  upon 
the  payment  of  said  last-mentioned  smn  do 
pay  immediately  out  of  said  fund  unto  this 
plaintiff  the  sum  of  $G,87S,  and  interest 
thereon  from  the  15tb  day  of  August  1903, 
at  the  rate  of  7  per  cent,  per  annum,  the 
said  Bank  of  Hanford  the  sum  of  f9,00(^ 
and  the  r^alnder  unto  said  L.  L.  Johannsen 
and  W.  H.  Battenfeldt"  The  court  sus- 
tained a  d«nnrrer  to  this  complaint  and 
:plaintiff  declining  to  amend.  Judgment  passed 
for  defendants,  and  this  appeal  Is  taken. 

The  mere  statement  of  the  cas^  as  above 
given,  proves  the  soundness  of  the  court's 
ruling.  Plaintiff  being  In  default  under 
the  terms  of  his  ai^m«it  with  Johannsen 
«nd  Battenfeldt  which  agreement  as  we 
liave  seen,  gave  blm  a  mere  option  of  pur- 
chase until  August  IStb,  had  no  right  or 
■claim  of  any  kind  whatsoever  against  defend- 
ants Johannsen  and  Battenfeldt  As  plain- 
tiff had  no  rigbt  to  compel  a  conveyance  of 
the  land  by  Johannsen  and  Battenfeldt,  he 
liad  equally  no  right  In  equity  to  compel 
Sage  to  pay  money  for  land  to  which  Sage 
never  could  get  title.  If  plaintiff  has  In  any 
way  been  Injured  by  any  default  of  Sage 
<a  matter  which  In  no  sense  do  we  decide), 
there  la  open  to  him  a  legal  action  for  dam- 
ages. 

The  Judgment  appealed  from  Is  affirmed. 
Weconcnr:  McFARI^ND,J.;LORIGAN,  J. 


STEWART  T.  DOUGLASS  et  aL 
(L.  A.  1,485.) 
XSapreme  Court  of  California.  Jan.  10,  1906.) 

1.  Pleading  —  Sustainino  DaHUBKKB  — 
Amen  DHBRT— DiscBEnoH. 

When  a  demurrer  Is  sostaloed  to  a  com- 
plaint it  Is  within  the  discretion  of  the  trial 
eonrt  either  to  allow  an  amended  complaint 


to  be  filed,  or  to  give  Judgment  forthwith  In 
favor  of  the  defendant 

[Ed.  Note. — For  cases  in  point  ko  toL  89, 
Cent  Dig.  Pleadlns,  »  575-^] 

2.  Appeal  —  Pleadino  —  Ahsndhxiit  — Dts- 
.   casTioH — Review. 

An  order  denying  plaintifTs  motion  for 
leave  to  amend  his  complaint  after  the  sustain- 
ing of  a  demurrer  thereto  will  not  be  interfered 
with  on  appeal,  unless  an  mbuse  of  discretion 
is  shown  by  the  record. 

3.  Pleading— AuEHDUENT  as  or  Bight. 

The  right  to  amend  after  the  filing  of  a 
demurrer  is  absolute  only  when  it  Is  exercised 
before  the  demurrer  is  argued  and  submitted 
to  the  court  for  docisloo,  aa  provided  by  Code 
Civ.  Proc  {  472. 

[Ed.  Note. — For  cases  In  point  see  voL  39, 
Cent  Dig.  Pleading,  S  OSOJ] 

4.  TbUSTS  —  CONSTBUCTZTB    TBTTST  —  MiNIITO 
ClAI  MS— LOCATIOM. 

j         Where  plaintiff       his  own  labor  and  ex- 
pense discovered  a  mine,  bat  before  making  a 
I  location  thereon  under  the  mining  lan's  dis- 
closed the  location  to  defendant  in  considera- 
tion of  and  reliance  on  an  agreement  or  under- 
standing between  them  that  the  mine,  when 
located,  should  be  their  joint  property,  and 
defendant  in  pursuance  of  such  understand- 
ing and  the  agreement  to  locate  the  mine  in 
the  joint  namea  of  plalntilt  and  himself,  sub- 
i  sequently  located  it  In  his  own  name  and  that 
!  of  another  without  plaintiff's  consent  such 
i  facts  were  sufficient  to  raise  a  resolting  trust 
in  favor  of  plaintiff  with  respect  to  a  half  In- 
!  terest  in  the  mine. 
;  5.  Saicb— Enfobceuent— Pleadiko. 

In  an  action  to  enforce  an  alleged  result- 
ing trust  of  a  half  interest  in  mining  claims, 
i  the  complaint  alleged   that  fn  an  interview 
■  plaintiff  said  that  if  the  claims  were  taken 
!  up,  plaintiff  would  be  entitled  to  a  half  Inter- 
'.  est  therein,  to  which  defendant  agreed,  and 
I  that  plaintiff  relied  on  such  statements  and 
I  representations,  and  In  consequence  of  nuch 
i  reliance  conducted  defendant  to  the  mines, 
showed  him  their  situation,  and  in  pursuance 
I  thereof  defendant  wrongfully  located  the  mines 
*  in  the  name  of  himself  and  another,  and  re- 
i  fused  to  allow  plaintiff  any  interest  therein, 
i  Held,  that  the  complaint  sufficiently  alleged 
that  the  disclosure  of  the  mines  was  procured 
by  means  of  a  previous  agreement  to  which 
defendant  was  a  party,  to  the  effect  that  if 
the  mines  were  located,  they  should  be  so  lo- 
cated tliat  plaintiff  should  be  entitled  to  a  half 
Interest  therdn.  , 

Department    1.  Appeal    from    Superior  ■ 
Court  San  Diego  County;  D.  S.  Torrance. 
Judge. 

Action  by  Jobn  Stewart  against  Nelson  O. 
Douglass  and  others.  From  a  Jn^mrat  In 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

E.  Edgar  Galbreth  and  Barstow  ft  Yarld, 
for  appellant  Titus  &  Shaw,  Valentine  ft 
Newby,  Patterson  Sprlss,  and  Henderson, 
Wright  ft  Schoonover,  for  respondents, 

SHAW,  J.  Tba  court  below  sustained  a 
demurrer  to  the  fourth  amended  complaint, 
denied  the  application  of  the  plaintiff  to  file 
a  fifth  amended  complaint  and  thereupon 
rendered  Judgment  dismissing  the  action. 
From  this  judgment  the  plaintiff  appeals. 

It  was  not  error  for  the  court  to  refuse  to 
allow  further  amendments  to  the  complaint 
Whoi  a  demurrw  Is  sustained  to  a  complaint 
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It  Is  within  the  discretion  of  the  court  either 
to  allow  on  amended  complaint  to  be  filed,  or 
to  give  JndgmeDt  forthwith  In  favor  of  the 
defendant  The  appellate  court  wlU  In  every 
such  case  sustain  the  action  of  the  court  be- 
low, whatever  course  it  may  take,  unless  It  is 
made  to  appear  by  the  record  that  there  bas 
been  an  abuse  of  discretion.  The  plaintiff 
merely  asked  leave  to  file  an  amended  com- 
plaint, and,  so  far  as  the  record  discloses,  did 
not  show  that  there  were  any  allegations  of 
fact  omitted  from  the  complaint  to  which 
the  demurrer  had  bew  sustained,  which,  if 
inserted  therein,  would  in  any  respect  change 
its  legal  effect,  nor  make  any  statement  what- 
ever of  the  grounds  or  reasons  for  making 
the  application  for  leave  to  amend.  There 
was  clearly  no  abuse  of  discretion  shown. 
Kleinclanse  v.  Dutard  (Cal.  Sup.)  81  Pac 
616,  518.  The  right  to  amend  after  the  filing 
of  a  demurrer  is  absolute  only  when  it  Is  ex- 
ercised before  the  demurrer  Is  argued  and 
submitted  to  the  court  for  decision.  Code 
Civ.  Proo.  8  472. 

The.  principal  question  in  the  case  is  the 
Bufflctency  of  the  facts  stated  In  the  fourth 
amended  complaint  to  constitute  a  cause  of 
action  to  enforce  a  resulting  or  constructive 
trust  The  plaintiff,  by  his  own  exertions 
and  explorations,  discovered,  upon  vacant 
government  land  In  the  county  of  San  Dl^c^ 
a  valuable  mine  of  certain  mineral  known  as 
"lepidollte,"  a  variety  of  mica,  and  sent 
samples  thereof  to  a  glass  manufacturing 
company  in  New  Jersey  to  be  tested.  The  de- 
fendant Douglass  was  the  secretary  of  said 
company,  and,  so  far  as  appears,  a  stranger 
to  the  plaintiff.  He  immediately  wrote  to 
plaintiff,  saying  that  he  expected  to  be  in 
California  in  the  then  ensuing  month  of  Feb- 
ruary, 1898,  asking  plaintiff  to  be  silent  about 
the  discovery  until  he,  Douglass,  could  get  to 
California,  and  stating  that  there  might  be 
something  to  their  mutual  advantage  In  said 
mineral  deposits.  In  April,  1898,  Douglass 
called  on  plaintiff  in  Los  Angeles,  and  plain- 
tiff then  Informed  him  of  the  discovery  and  of 
the  nature  and  extent  but  not  the  location,  of 
said  deposits.  Douglass  said  that  if  the  min- 
eral proved  valuable  for  glass  manufacture, 
bis  company  would  build  a  glass  plant  in  Los 
Angeles,  but  that  "It  would  be  better  for 
plaintiff  and  Douglass  If  they  would  retain 
the  ownership  of  the  mines  themselves  and 
sell  the  mineral  to  the  glass  company."  The 
circumstances  which  It  Is  claimed  are  suf- 
ficient to  create  the  trust  In  favor  of  plain- 
tiff are  then  alleged  as  follows :  "That  said 
defendant  was  Informed  at  said  time,  that  he 
(plaintiff)  bad  a  stone  location  on  a  part  of 
said  mineral  property,  being  the  property 
known  as  the  'Mission'  claim,  but  plaintiff 
stated  to  said  defendant  that  If  the  ctaims 
were  taken  up  as  mining  claims,  that  be 

(plaintiff)  would  be  entitled  to  an  undivided 
half  mterest  therein,  and  to  this  the  defend- 
ant then  agreed,  and  stated  that  he  nnder- 

tood  that;  and  that  that  was  aatlsfactory  to 


him.  The  plaintiff  believed  the  stat^enta 
and  representations  made  to  him  by  said  de- 
fendant Douglass,  and  relied  on  said  state- 
ments and  representations  and  bad  full  con- 
fidence In  said  Douglass  and  his  said  rep- 
resentations, and  in  consequence  of  sucb 
reliance  he  (plaintiff),  on  April  6.  1898,  told 
said  defendant  of,  and  went  with  him  to,  and 
showed  to  him,  said  defendant,  said  ledges  or 
lodes  of  l^idollte  mineral  herein  described, 
and  it  was  then  and  there  concluded,  under- 
stood, and  agreed  by  and  between  said  de- 
fendant Douglass  and  plaintiff,  in  considera- 
tion of  the  premises,  and  in  accordance  there- 
with, and  of  the  consent  of  plaintiff  then 
given  thereto,  that  said  defendant  Douglass 
would  without  unnecessary  delay,  locate^  or 
cause  to  be  located,  both  of  said  ledges  or 
lodes  of  l^idoUte  mineral  as  mining  locations 
or  mining  claims,  in  the  names  of  plaintiff 
and  said  defendant,  Douglass" — so  that  plain- 
tiff would  appear  to  be  the  owner  of  an  un- 
divided half  thereof.  It  Is  further  alleged 
that  Douglass  did  locate  the  deposits  as  min- 
ing claims,  but  that,  instead  of  locating  them 
in  their  Joint  names  as  fae  agreed  to  do,  he 
located  one  in  bis  own  name  and  the  otli^  in 
the  name  of  the  defendant  Rosalind  O.  But- 
terfleld,  who  it  Is  averred,  had  full  knowledge 
of  the  agreement  Defendants  realized  some 
$30,000  from  the  proceeds  of  minerals  mined 
therefrom,  and  upon  due  demand  have  re- 
fused to  convey  to  plalntifl  any  interest  In  the 
mining  cU>1™b,  or  to  account  for  the  moneys 
received.  It  is  not  alleged  that  the  plaintiff 
furnished  any  money  or  paid  any  of  the  ex- 
penses of  surveying  the  claims,  marking  the 
boundaries,  making  the  locations,  or  of  work- 
ing the  mines,  nor  that  he  In  any  way  what- 
ever assisted  therein. 

We  are  of  the  opinion  that  whore  one  wbo 
has,  by  his  own  lat)or  and  at  his  own  expense, 
discovered  a  mine,  but  bas  not  made  a  loca- 
tion thereof  under  the  mining  laws,  after- 
wards discloses  to  another  the  location  of 
such  mine,  in  consideration  of,  and  In  re- 
liance upon,  an  agreement  or  understanding 
between  them  to  the  effect  that  the  mine, 
when  located,  shall  be  the  joint  property  of 
both,  and  where.  In  pursuance  of  such  under- 
standing, the  further  agreement  Is  then  made 
that  the  latter  will  locate  the  mine  In  their 
Joint  names,  or  for  the  benefit  of  both,  so 
that  each  shall  appear  to  be  a  half  owner 
thereof,  the  subsequent  location  of  such  mine 
by  the  latter  in  the  name  of  himself  alone, 
without  the  consent  of  the  discoverer,  wilL 
raise  a  resulting  trust  in  favor  of  the  dis- 
coverer, with  respect  to  the  half  interest 
which  was  to  belong  to  him,  under  the  agree- 
ment The  time  and  labor  expended  in  mak- 
ing the  discovery,  coupled  with  the  informa- 
tion given  as  to  the  situation  of  the  mine, 
would  be  a  sufficient  consideration  to  sup- 
port the  agreement  to  make  the  location  In 
their  Joint  names,  and  to  satisfy  the  demands 
of  equity  that  there  shall  be  an  adequate 
and  Bubstantlal  conslderaUoa  In  order  t» 
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ralM  a  resnltlnff  trast.  The  maimer  of  the 
pleading  In  the  present  case,  It  must  be  ad- 
mitted. Is  crude  and  informal,  but  we  think 
In  substance  it  meets  the  propositions  we  have 
Just  stated.  It  Is  not  expressly  alleged  ttiat 
the  plaintiff  was  Induced  to  show  the  location 
of  the  mine  by  the  promise  of  the  defendant 
that,  If  be  would  do  so,  the  defendant  would 
make  the  location  for  plaintiff's  benefit. 
This,  however,  Is  substantially  stated.  The 
averment  that  the  plaintiff  said  that.  If  the 
claims  were  taken  up,  the  plaintiff  would  be 
entitled  to  a  half  Interest  therein,  that  de- 
fendant agreed  to  this,  said  be  understood 
(t.  and  that  it  was  satisfactory  to  him,  must 
be  understood  to  mean  that  it  was  agreed 
that,  if  either  party  mader  the  location,  the 
plaintiff  was  to  have  a  half  interest  in  the 
claims.  On  the  principle  that  the  greater  in- 
cludes the  less,  this  would  be,  In  effect,  an 
agreement  by  defendant  that  if  he  located  the 
mines,  the  plaintiff  should  have  a  half  inter- 
est therein.  The  auction  following  tlils, 
to  the  effect  that  the  plaintiff  "relied  on  said 
statements  and  representations,"  and  "in  con- 
sequence of  such  reliance"  conducted  the  de- 
fendant to  the  mines  and  showed  him  their 
situation,  may  reasonably  be  understood,  and, 
lu  view  of  the  Immediate  context  and  other 
general  averments,  stiould  be  construed  as  the 
equivalent  of  an  allegation  that  the  disclo- 
sure thus  made  to  the  defendant  was  made 
by  the  plaintiff  on  the  faith  of,  and  in  conse- 
quence of,  the  agreement  previously  stated 
to  the  effect  tliat,  if  either  party  located  it, 
plaintiff  was  to  l^e  a  half  owner  ther^n. 
The  words  "statements  and  representations" 
are  not  technically  the  same  as  the  word 
"agreement,"  but.  In  view  of  the  connection 
In  which  the  words  appear  and  the  previous 
and  subsequent  allegations  of  the  complaint, 
we  think  it  Is  clear  that  they  were  Intended 
to  refer  to  the  previously  alleged  agreement, 
and  that  they  should  be  so  understood.  The 
complaint,  therefore,  sufficiently  shows  that 
the  disclosure  was  made  and  procured  by 
means  of  the  previous  agreement,  to  which 
the  defendant  was  a  party,  to  the  effect  that. 
If  he  located  the  mines,  they  should  be  so  locat- 
ed that  the  plaintiff  should  have  a  half  inter- 
eat  therein.  It  is  then  alleged  that  at  this 
juncture  the  parties  made  a  formal  agree- 
ment that  the  defendant  should  locate  the 
mines  In  the  names  of  both,  and  In  sucb  a 
manner  that  the  plaintiff  should  appear  of 
record  to  be  a  half  owner  thereof,  but  that. 
Instead  of  doing  so,  he  located  them  in  the 
name  of  himself  and  another,  and  afterwards 
repudiated  all  interest  of  the  plaintiff  therein. 
Upon  these  facts  a  resulting  trust  would  be 
created  In  favor  of  the  plaintiff  against  the 
defendant  Douglass  and  any  third  peraon 
taking  with  notice  of  plalntltTs  rights,  and 
such  parties  would  be  declared  in  equity  to  be 
trustees  for  the  plaintiff,  and  would  be  com- 
pelled to  hold  such  half  interest  In  trust  for 
him  and  for  his  benefit 
Upon  the  construction  we  bare  thus  given 


to  the  language  of  the  complaint  It  la  suf- 
ficiently certain  with  respect  to  the  terms 
of  the  trust  and  the  description  of  the  prop- 
erty.  The  consideration  is  substantial  and 
adequate.   It  Is  not  claimed  that  the  com- 
plaint Is  defective  In  other  respects.  Not- 
withstanding the  informal  character  of  the 
pleading,  we  think  the  complaint  states  a 
cause  of  action  to  enforce  a  resulting  trust 
I  and  for  an  accounting  of  the  proceeds  of  the 
i  property  embraced  In  the  trust  and  that  the 
demurrer  should  have  been  overruled. 
The  Jndgmoit  Is  reversed. 

We  coQCor:  ANQOLLOTTI,  J.;  HcFAB- 
LAMD,  J. 


McDOCOAL  et  aL  T.  FULLBR  et  at  (L. 
1,447). 

(Bapreme  Court  of  California.   Jan.  24,  1006.) 

1.  AssionMEifTS  roB  Benefit  of  Cbeditobs — 
Deed  of  TBU8iv->MoniFioATioN  bt  Gousi^ 
I  BiKDiNQ  Effect  on  Creditobs. 
I  A  complaint,  in  a  suit  by  trustees  In  a 
:  deed  for  the  benefit  of  creditors  to  settle  their 
I  final  accounts,  which  alleged  that  tiie  conditions 

of  the  deed  were  duly  modified  by  decree  made 

in  the  superior  court  in  a  certain  action,  showed 
,  that  the  creditors  were  parties  to  such  action ; 
I  for  the  conditions  of  tiie  deed  could  not  be 

changed  unless  they  were  parties,  and  the  modi- 
;  flcations  must  bind  them. 

i  2.  Sahb  —  Cz.Aiif8  —  Patjoott  —  Pbopob- 

TIONAL  SHABE  of  ASSETS. 

;  A  deed  to  trustees  for  the  benefit  of  cred- 
itors provided  that  all  claims  against  the  aran- 
:  tor  not  bearing  interest  by  agreement  should 
I  bear  7  per  cent  Interest  from  a  specified  date, 
:  and  all  claims  bearing  interest  by  agreement 
:  should  continue  to  bear  the  interest  agreed  on. 
I  The  principal  of  each  claim  was  paid  In  full. 
'  The  amount  remaining  was  insofficirat  to  pay 
.'  all  the  accrued  interest  Hdi,  that  each  cred- 
'  ttor  was  entitled  to  his  share  of  the  amount  re- 
.  maining,  ascertained  by  determining  the  amount 
\  of  interest  due  each  under  the  agreement 

[  [Eld.  Note. — For  cases  In  point  see  vol.  4, 
'  Gent  Dig.  Assignments  for  Benefit  of  Cred- 
;  itors,  S  ^.1 

I  8.  Sauk  —  Goufbnbation  of  Tbtjstees  —  Au- 

I      THOETTT  OF  COUBT — TeRUS  IH  TBUST  DeED — 

Effect. 

A  deed  to  trustees  for  the  benefit  of  cred- 
itors authorized  the  trastees  to  sell  the  property 
on  it  being  found  Impracticable  to  use  it  at  a 

Srofit  and  directed  that  the  proceeds  should  be 
evoted  "to  the  expenses  of  executing  tbia  trust 
If  any  portion  of  the  e^qmises  may  then  remain 
unpaid,  including  reasonable  counsel  fees  and 
also  tbe  sum  of  |500  to  the  trustees  coUecUvely 
in  full  for  all  services,"  etc.  The  services 
rendered  by  the  trustees  were  different  In  extent 
and  character  from  the  services  contemplated 
at  the  execution  of  the  deed.  Beld,  that  the 

Srovision  for  the  compeiuation  of  the  trustees 
id  not  prevent  the  court  from  allowing  a 
greater  compensatiOB  for  their  services. 

[Ed.  Note. — For  cases  in  point  Me  vol.  4, 
I  CenL  Dig.  Assignments  for  Benefit  of  Creditors, 
!  SI  11S3,  1157.] 

4.  Saue— JuDGUEiny-SmLXve  Aooomira  or 

■  TbUSTEES — FOBM. 

The  court  in  settling  the  final  accounts 
of  trustees  in  a  deed  of  trust  for  the  benefit 
of  grantors  has  authority  to  make  an  allowance 
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to  the  trasten  tor  farther  ezpenni  In  coioplT- 
iag  with  the  judgment. 

[EkL  Note. — For  cues  In  point,  Ke  Tci.  4, 
Cent  Dig.  AsBignments  for  Benofit  of  Crediton, 

|{  1153,  1157.] 

6.  Saui  —  SETTino  Aside  Fiital  SxrruuEiiT 

— EBBOB — SUFFICIKKCr. 

An  error  in  the  settlement  of  the  accounts 
of  trustees  in  a  deed  for  the  bmeSt  of  creditors, 
whereby  a  creditor  la  deprived  of  less  than  $12, 
Is  not  suflicient  to  set  aside  the  judgment,  where 
the  truHtees  had  received  and  disbursed  over 
$&00,000  among  many  creditors. 

Department  1.  Appeal  from  Superior 
Court,  IjOS  Angeles  Oonn^;  D.  K,  Trask, 

Action  b7  William  aicDougal,  an  anccesBor 
to  James  Spiers,  deceased,  and  others,  against 
Tbomas  S.  Puller  and  others.  From  a  judg- 
ment for  plaintUh,  defendant  Thomas  John- 
son appeals.  Affirmed. 

Kendrlck  &  Knott,  for  apEwllant  A.  Hey- 
nemann,  W.  J.  Hunsaker,  and  Graves,  O'Mel- 
Teny  &  Sbankland,  for  respondents. 

ANOELLOTTI.  J.  This  action  was 
brought  by  plaintUfs  to  obtain  a  decree  set- 
tling tbetr  final  accounts  as  trustees  for 
the  benefit  of  the  creditors  of  the  Golden 
Cross  Mining  &  Milling  Company,  a  corpora- 
tion, awarding  them  compensation  for  their 
services,  and  distributing  the  trust  property 
to  those  entitled  thereto.  The  defendants 
are  the  many  creditors  of  said  corporation. 
The  lower  court  made  the  desired  decree, 
distributing  the  residue  of  property,  con- 
sisting of  $37,783.78  In  money,  to  the  parties 
deemed  entitled  thereto.  This  is  an  appeal 
from  the  judgment  upon  the  Judgment  roll; 
defendant  Johnson  being  the  sole  appellant 
Johnson  filed  bis  written  appearance  In  the 
court  below,  and  therein  stated  that  be  sub- 
mitted "to  the  court,  without  further  answer, 
all  questions  relating  to  the  allowance  of  the 
account  of  the  plaintiffs,  all  questions  relat- 
ing to  the  allowance  of  attorney's  fees,  and 
all  questions  relating  to  the  compensation 
of  the  trustees."  He  denied  none  of  the 
allegations  of  the  complaint,  and  set  up  no 
new  matter,  resting  entirely  upon  the  al- 
legations of  the  complaint.  As  to  him, 
therefore,  the  only  question  is  as  to  whether 
the  complaint  warrants  the  decree,  so  far 
as  it  affects  him. 

Prom  the  complaint  the  following  facts 
substantinJly  appear,  viz.:  On  January  4 
and  9,  1896.  the  corporation  made  deeds  of 
its  mining  property  to  the  trustees,  in  trust 
for  the  benefit  of  all  Its  creditors,  both  those 
named  In  a  schedule  annexed  thereto  and 
such  others  as  might  be  found  to  be  creditors 
and  whose  claims  were  duly  approved.  Un- 
der the  terms  of  the  deeds  of  trust  the  trus- 
tees were  to  superintend  tbe  working  of  the 
property  receive  all  money  accruing  from 
tbe  same,  and  pay  all  expenses,  and  from 
the  net  proceeds  make  equal  pro  rata  dis- 
tributions to  tbe  dalmanta.  By  the  terms  of 
tiie  deeds  tbe  trust  was  to  omtiniie  for  15 


months,  unless  the  claims  were  paid  In  fulli 
before,  or  the  profitable  working  of  the  mine- 
found  to  be  Impracticable.   If,  at  tbe  eoA 
of  15  months,  any  part  of  the  indebtedness- 
remained  unpaid,  or  sooner,  If  it  was  fonndt 
impracticable  to  work  the  mine  at  a  profit,, 
the  trustees  w^e  empowered  to  sell  tbe  prop- 
erty at  public  auction,  after  notice,  and  de- 
vote the  proceeds,  first,  to  "the  expenses 
of  executing  this  trust,  If  any  portion  of 
the  expense  may  then  remain  unpaid,  includ- 
ing reasonable  counsel  fees,  and  also,  tbe  sum- 
of  five  hundred  dollars  to  the  trustees  col- 
lectively, In  full  for  all  services";  second, 
the  remaining  Indebtedness;  and,  third,  tbe- 
Burptus  to  the  grantor,   tt  was  provided  tliat 
all  claims  against  the  corporation  not  bearing 
Interest  by  agreement  should  bear  Int^est 
from  April  1,  1896,  at  the  rate  of  7  per  cent. 
per  annum,  "and  all  claims  and  demands  se- 
cured hereby  ttiat  bear  Interest  by  agreement- 
shall  continue  to  bear  the  same  rate  of  in- 
terest as  may  have  been  agreed  upon  by  the 
grantOT."   Upon    the   execution    of  these 
deeds  the  trustees  entered  into  possessioa 
and  operation  of  said  mining  property,  and 
continued  therein  until  they  were  compelled' 
to  deliver  such  possession  to  a  receiver  ap- 
pointed by  the  superior  court  of  San  Diego- 
county.  In  an  action  brought  by  tbe  Free  Gold 
Mining  Company  against  them  and  others; 
the  names  of  tbe  persons  other  than  the 
trustees,  who  were  parties  defendant,  not 
appearing  in  the  action.   It  Is  alleged  in  the- 
complalnt  herein  "that  numerous  clauses, 
terms,  conditions  and  provisions  of  the  several- 
trust  deeds  hereinbefore  set  forth  were  modi- 
fled,  superseded,  and  in  whole  or  In  part 
abrogated  In  and  by  those  certain  orders^ 
judgments,  or  decrees,  duly  given  and  made 
In  and  by  the  superior  court  of  the  county 
of  San  Diego,  state  of  California,  in  an  ac- 
tion pending  therein,  entitled  "No.  10,215, 
Free  Gold  Mining  Company,  Plaintiff,  v. 
James  Spiers  et  al.,  Defendants,'  of  date 
November  2S,  1^,  and  also  the  13th  day  of 
April,  1898,  of  which  the  following  are  copies, 
respectively,  to  wit."   Then  follow  copies  of" 
tbe  st^)UlaUons  and  orders  referred  ta 

This  all^atlon  must,  of  course,  be  here 
taken  as  admitted,  and  it  must  be  assumed 
in  support  thereof  that  the  creditors  were 
parties  defendants  In  that  action;  such  as- 
sumption being  tbe  only  one  consistent  witb 
tbe  allegation,  and  there  being  absolutely 
nothing  In  tbe  record  inconsistent  there- 
with. Terms,  conditions,  and  provisions  of' 
tbe  trust  deeds  aflfecting  the  rights  of  the 
creditors  among  themselves  and  against  the 
trustees  could  not  be  changed  In  an  action  to 
which  the  creditors  were  not  parties,  and  the 
allegation  that  such  terms,  etc.,  were  changed 
in  certain  respects  by  orders,  etc.,  duly  given 
and  made  in  a  certain  proceeding,  necessarllr 
Implies  a  proceeding  in  which  such  changes - 
could  be  made,  viz..  one  to  which  they  wer» 
parties,  where  tbere  is  nothing  to  indlcatfr- 
tliat  they  were  not  parties.  AiqiteUanf  ■  a»- 
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snmptlon  that  the  creditors  were  not  parties 
to  the  San  Dl^  actioD  flnda  abtolntely  no 
support  In  the  complaint,  upon  which  alone 
the  qaestlons  here  must  be  determined.  So 
far,  therefore,  as  the  Btlpnlatlons  and  orders 
purport  to  change  the  conditions  and  provi- 
sions of  the  trust  deeds  as  to  the  relative 
rights  of  the  creditors  as  against  the  trus- 
tees and  among  themselves,  snch  stipulations 
and  orders  must  here  be  ta^en  as  binding  on 
the  creditors.  The  exact  nature  of  the  San 
Dl^o  action  Is  not  shown,  except  so  far  as 
it  appears  that  It  was  effectual  to  prevent  the 
further  working  of  the  mine  by  the  trus- 
tees, and  the  receipt  of  any  proceeds  there- 
from for  the  benefit  of  the  creditors  of  their 
grantor,  except  to  such  extent  as  allowance 
might  be  made  therefor  by  the  courts  in  that 
action. 

It  Is  apparent  that  the  trustees  claimed  In 
such  action  that  the  rights  of  such  creditors 
were  paramount  to  those  of  the  pl&lntlff  In 
that  action,  and  that,  as  a  result  of  their  efforts, 
there  was  ordered  to  be  paid  by  the  receiver  from 
the  proceeds  of  the  mine  obtained  by  him  such 
amounts  as  would.  In  the  Judgment  of  the 
court,  pay  the  creditors  In  full;  the  amount 
of  such  total  Indebtedness  being  determined, 
for  the  purposes  of  that  action,  by  the  court 
In  that  acUon.  Under  the  authorization  of 
the  superior  court  large  amounts  of  money 
were  paid  by  the  receiver  to  the  trustees,  and 
by  them  distributed  to  the  creditors,  until,  at 
the  commencement  of  this  action,  the  great 
bulk  of  the  creditors  had  received  the  fnll 
face  amounts  of  their  claims,  exclusive  of  in- 
terest, and  the  remainder  had  received  80 
per  cent,  of  their  claims,  exclusive  of  Interest 
Over  $500,000  had  been  received  and  disburs- 
ed by  the  trustees.  At  that  time  the  trustees 
had  on  hand  certain  money  and  a  claim 
against  the  receiver  adjudged  by  the  superior 
conrt  In  the  hereinbefore  referred  to  action  to 
amount  to  919,800,  which  was  subsequently 
paid,  the  two  aggregating  $37,785.73,  and  this 
constituted  all  of  the  trust  property. 

Deteidant  Johnson  was  one  of  the  credit- 
ors of  the  corporation,  holding  its  note  for 
S7,000,  dated  June  18,  1894,  bearii^  Interest 
at  the  rate  of  8  per  cent  per  annum  tram 
February  16,  1801,  on  which  tbore  bad  been 
paid,  prior  to  the  «Eecutiott  of  the  deed  of 
trust,  the  sum  of  9^185,  leaving  a  balance  of 
94,216,  bearing  Interest  The  company  was 
further  Indebted  to  fabn  in  the  sum  of  $75  on 
an  opm  account  At  the  time  of  the  com- 
mencement of  this  action  he  had  been  paid 
the  full  amount  of  his  claims,' exclusive  of 
any  interest  The  complaint  showed  that 
the  trustees  had  been  Involved  in  much  ex- 
pensive  litigation  presenting  auestions  as  to 
the  validity  of  the  trust,  and  their  right  to 
the  propoly  for  the  benefit  of  creditors. 
There  can  be  no  question  that  the  sbowliv 
made  was  snfficlent  to  warrant  sndi  allow- 
ance of  compensation  as  was  made  to  them 
Cor  their  Mnices,  unless  the  court  was  limlt- 
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ed  to  an  a^r^to  of  $500  by  the  trains  of 
the  trust  deed.  The  trial  court,  by  Its  de- 
cree, adjudged  that  the  $37,785.73  remaining 
be  distributed  as  follows,  viz:  (1)  $4,968 
to  the  trustees  as  and  tcr  their  compensation. 
(2)  $4,638.09  to  the  creditors  who  had  re- 
ceived only  80  per  cent  of  their  claim ;  the 
same  being  the  remaining  20  per  cent.,  ex- 
clusive of  any  Interest  Compliance  with 
this  provision  would  satisfy  every  claim  so 
far  as  principal  is  concerned,  leaving  due  to 
each  claimant  the  interest  to  which  he  was 
entitled.  (3)  The  amount  remaining  being 
insufficient  to  pay  the  interest  In  full  to 
each  creditor,  a  sum  equal  to  14  per  cent  of 
the  original  face  amount  of  his  claim,  ex- 
clusive of  interest  by  way  of  Interest  there- 
on. (4)  The  balance,  $604.25,  was  allowed 
to  plaintiffs  to  cover  the  further  expenses 
and  dl^ursements  to  be  Incurred  in  com- 
plying with  the  Judgment. 

Appellant  insists  that  be  was  entitled  to  a 
larger  portion  of  the  amount  available  to 
creditors  than  was  awarded  to  him;  and  In 
one  respect  his  claim  is  Justified  by  the  rec- 
ord. The  allowance  of  14  per  cent  of  the 
principal  of  bis  claim  put  him,  as  far  as  in- 
terrat  was  concerned,  on  the  same  footing 
with  all  the  other  creditors;  while,  under 
the  terms  of  the  trust  deeds,  he  was  entitled 
to  a  higher  rate  of  interest  than  tbe  great 
bulk  of  the  creditors.  We  have  already  set 
forth  the  provision  of  the  deeds  in  this  re- 
gard, and  as  to  this  provision  no  change  or 
modification  was  attempted  to  be  made  by 
the  superior  court  In  the  Free  Gold  Mining 
Case.  The  allegations  of  the  complaint  show 
that  all  of  tbe  Indebtedness,  except  $43,546.40, 
which  was  less  than  one-sixth  of  the  total 
indebtedness,  bore  not  exceeding  7  per  cent 
Interest  and  a  small  portion  only  6  per  cent ; 
and  that  the  $43,546.40  bore  Inter«t  at 
the  rate  of  8  per  cent,  and  the  remainder 
bore  Interest  at  7  and  6  per  cent,  was  recog- 
nized and  stated  In  tbe  stipulations  and  or- 
ders filed  and  made  in  such  action.  What- 
ever amount  of  assets  was  available  for  the 
payment  of  creditors,  each  creditor  was  en- 
titled to  the  same  proportion  of  the  exact 
amount  due  him.  This  proportion  could  be 
ascertained  only  by  determining  the  amount 
of  interest  due  him  under  the  terms  of  tbe 
agreemrat  The  sum  total  of  the  amount 
due  all  the  creditors  would  show  tbe  total 
remaining  Indebtedness,  and  this  divided  by 
the  amount  available  for  the  creditors  would 
give  the  amount  of  dividend.  Each  creditor 
would  thus  receive  his  proportionate  share. 
This  appears  too  plain  to  require  further 
discussion.  If,  as  to  all  the  claims,  interest 
commenced  at  tbe  same  date,  the  method 
followed  In  the  lower  court  would  have  been 
correct  if  all  the  claims  bore  tbe  same  rate 
of  lnt««st,  but  as  they  did  not,  It  was  in  dis- 
regard of  the  terms  of  the  agrennent  and 
in  view  of  the  comparatively  small  numhn 
of  creditors  entitled  to  8  per  cent  Interest 
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<V>OT8ted  to  deprive  eadb  creditors  of  aome 
portion  of  the  asaets  to  wblcfa  tbey  wa»  en- 
titled. 

There  Is  nothlOK  In  the  contention  tiiat  no* 
d^  the  allegations  of  the  complaint  appel- 
lant was  entitled  to  only  7  per  cent  Interest 
A  mere  addition  of  the  amounts  of  the 
claims  Qwclfled  as  carrying  8  per  cent  In- 
tweet  will  dem<Hi8trate  that  the  amonnt  of 
the  note  was  Included  In  the  $48,646.40  al- 
leged to  bear  Interest  at  the  rate  of  8  per 
cent  per  annum,  and  In  the  specific  allega- 
tion as  to  the  note  it  Is  declared  to  bear  In- 
terest at  the  rate  of  8  per  cent  The  allega- 
tion as  to  7  per  cent  manifestly  has  refer- 
ence only  to  the  balance  due  on  the  open  ac- 
count $75.  This  Is  the  only  respect  In  which 
appellant  was  not  awarded  the  pr<q>er  pro- 
portion of  the  available  residue.  Cnder  the 
stipulations  and  orders  In  the  San  Di^  ac- 
tion, interest  on  various  claims  was  to  be 
paid  to  the  creditors  only  from  November  1, 
1897.  On  the  record  before  us  this  must  be 
held  conclusive,  so  tbat  whatever  may  have 
been  the  original  agreement  as  to  Interest 
all  creditors  were  thereby  placed  In  the  same 
pcwitlon  as  to  the  time  from  which  Interest 
should  be  paid. 

As  to  the  other  points  made  by  appellant 
we  find  no  error  in  the  action  of  the  lower 
court  The  services  rendered  by  the  trustees 
were  entirely  different  both  in  extent  and 
character,  from  the  swvlces  contemplated 
by  the  parties  at  the  time  of  the  execution 
of  the  trust  deeds,  and  there  Is  no  such  ex- 
plicit provision  In  such  deeds  as  would  make 
the  stipulation  as  to  $500  compensation  con- 
clusive under  the  changed  conditions.  Un- 
der the  circumstances  here  appearing  we 
have  no  doubt  as  to  the  power  of  a  court 
of  equity  to  grant  such  compensation  as 
would  be  reasonable.  We  cannot  say  that 
the  amount  allowed  was  at  all  excessive. 

In  passing,  It  may  be  said  that  the  com- 
plaint alleged  tbat  6  per  ceat.  upon  the  full 
amount  accounted  tor  by  the  trustees,  which 
would  gLv9  them  mora  than  Ave  times  the 


amount  allowed,  would  be  a  naaonable  al- 
lowance, and  expressly  asked  that  the  court 
fix  the  compensation,  and  the  appellant  no- 
where objected  to  this  being  done,  or  contest- 
ed the  claim  of  plaintUEs  in  this  req^ect  Nor 
was  it  improper  for  the  court  to  make  watib 
allowance  as  was  necessaiy  for  sudl  fnrthor 
expoisee  and  dlsbursementB  as  might  be  In- 
curred in  closing  the  trust  by  c<anplylnff 
with  the  terms  of  the  judgment  Such  an 
allowance  was  a  necessary  Incident  of  the 
seitiemoit  of  the  account  and  the  closing  of 
the  trust  and  was  fully  authorized  by  the  al- 
legations of  the  complaint  We  cannot  say, 
upon  the  record  before  uSi  tbat  tlie  allow- 
ance was  recessive. 

Appellant  sets  forth  a  long  list  of  posons, 
firms,  and  corporations,  to  whom,  as  credit- 
ors, portions  of  the  residue  were  ordered 
paid  by  the  decree,  who,  he  urges,  were  not 
specified  in  the  statemoit  of  claimante  con- 
tained in  the  complaint  Many  of  these 
apparently  claimed  undo:  and  as  a  part  of 
the  claim  of  one  W.  W.  Stewart  receiver, 
for  $10,576.63,  which  claim,  the  complaint 
shows,  was  a  part  of  the  Ind^tedness  se- 
cured. Others  will  be  found  specified  In  the 
list  of  claimants  for  the  exact  amount  stated 
In  the  decree.  We  have  examined  the  list 
and  find  no  warrant  for  holding  that  the 
complaint  did  not  justify  the  todusion  of 
all  the  specified  parties.  There  is  no  other 
point  requiring  notice. 

The  amount  of  which  appellant  was  im- 
properly deprived  by  reason  of  the  failure  to 
fix  his  dividend  upon  the  basis  of  8  p^  cent. 
interest  Instead  of  7  per  cent  interest  could 
not  exceed  the  sum  of  $12.  This  amount  is 
altogether  too  small  to  justify  the  reop&k- 
iDg  of  the  matter  of  the  distribution  of 
this  fund  among  the  very  many  credltcsrs 
affected,  and  we  are  satisfied  that  under  the 
circumstances  the  de  minimis  role  aboold 
be  held  to  apply. 

The  judgmoit  Is  affirmed. 

W«  ooncor:   SHAW.  J.i  UcFABLAND,  J. 
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OOUNTZ  BANK  OF  SAm  Lt7IS  OBISPO 
T.  JACK.  (L.  A.  1,621.) 

(Sopreme  Court  of  California.  Jan.  16,  1006.) 

L  Appeal — ^Tiuk  of  Takihq. 

Where  a  judEment  was  entered  in  the  trial 
ooort  on  Jane  20,  1908,  and  the  notice  of  ap- 
peal therefrom  was  not  served  and  filed  until 
December  23,  1903,  the  appeal  was  not  taken 
within  aiz  months,  and  was  ineffectuaL 
2.  Same  —  Supficienot  or  Complaiitt  ob 
Findings — Review. 

The  flufficiencT  of  the  complaint  or  find- 
ings to  sapport  the  judgment  cannot  be  con- 
sidered on  plaintiff's  appeal  from  an  order  de- 
o7ing  its  motion  for  a  new  trial,  when  the 
Judgment  waa  tor  the  defendant  aiter  trial  on 
the  merits,  and  the  defendant  inaista  that  the 
judgment  should  be  affirmed  because  the  com- 
plaint states  no  cause  of  action. 
8.  Saux— Amenduent. 

An  erroneona  judgment  in  favor  of  defend- 
ant will  not  be  aostained,  on  plaintifTs  appeal 
from  an  order  denying  its  motion  for  a  new 
trial,  becaose  the  complaint  did  not  state  a 
cause  of  action,  where  the  alleged  defect  waa 
merely  technical,  and  conid  be  remedied,  U 
necessary,  by  unendment. 
4.  Juoaianr— GoujLXSBAL  Attack— Smv- 

lOE. 

Where  a  judgment  recited  that  it  appeared 
to  the  court's  aatisfaction  that  defei^ants  had 
been  duly  summoned,  etc.,  and  had  made  de- 
fault, it  would  be  presumed,  on  collateral  at- 
tack, that  proof  <rf  valid  service  was  regularly 
made,  apart  from  an  allied  defective  affida- 
vit (d  service, 
fi.  Same. 

Where  there  was  no  affirmative  state* 
mmt,  la  an  affidavit  of  service  on  two  defend- 
ants, that  but  one  copv  of  the  complaint  and 
Bummons  was  delivered  to  the  two,  it  would 
be  presumed,  on  a  collateral  attack  on  a  Judg- 
ment reciting  that  proof  of  a  valid  service  had 
been  made,  that  a  copy  waa  properly  delivwed 
to  each  of  the  defendants. 
6.  Taxation  —  Ta*  Deeds  —  Recitau  — 
Evidence. 

Pol.  Code,  {  8897,  provides  that  whenever 
the  state  has  become  the  owner  of  any  proper- 
ty sold  for  taxes,  and  tiM  deed  to  the  state 
has  been  filed  with  the  contKdler,  he  may 
thereupon  authorize  the  tax  collector  to  sell 
the  property,  etc,  and  secticm  3898  declares 
that  on  receiving  the  amount  of  the  sale  the 
collector  may  execute  a  deed  to  the  purchaser 
reciting  the  ^facta  necessary  to  authorize  such 
sale  and  conveyance,"  which  deed  shall  conv^ 
all  the  interest  of  the  sUte  in  the  property, 
and  shall  be  prima  facie  evidence  of  all  the 
facts  recited  therein.  Held,  that  the  require- 
ment that  the  deed  shall  recite  the  facts  necee- 
aary  to  authorise  the  sale  does  not  authorise 
a  recital  of  the  chain  of  title  or  of  the  facts 
and  proceedings  by  which  the  state  obtained 
title  to  the  property,  and  hence  a  deed  from 
the  state,  reciting  a  conveyance  of  the  land  in 

anestion  to  the  state,  was  insufficient  to  show 
lie  vesting  of  the  title  of  the  orlfinal  owner 
In  the  state  and  a  conveyance  <tf  sncii  title  to 
die  state's  grantee^ 

D^rtment  1.  Appeal  from  Superior  Oonrt, 
K«ii  County;  J.  W.  Mabon,  Judge. 

Acttoa  by  the  County  Bank  of  San  Luis 
Obispo  against  J.  F.  Jack.  From  a  judgment 
In  favor  of  defendant,  and  from  an  order 
denying  plaintiff's  motlcm  for  a  naw  trial* 
It  aivealB-  Bevmed. 

Smltli  ft  Alioi,  for  appellant  Bteams  ft 
Sweet,  for  respondent, 
asp.— 45 


SHAW,  J.  Tbe  record  purports  to  pre- 
sent appeals  from  the  Judgment  and  from 
the  order  denying  the  plaintiff's  motion  for 
a  new  trial.  The  judgment  was  entered  in 
i  the  court  below  on  June  20.  1908,  and  the 
notice  of  appeal  from  the  jtidgment  was 
served  and  filed  on  December  23,  1903,  which 
was  more  than  six  months  after  the  entry 
of  tbe  Judgment,  and  consequentiy  after  the 
time  within  which  snch  appeal  could  be  taken 
had  expired.  This  court,  therefore,  has  no 
Jurisdiction  of  that  ai^>e8l,  and  the  questions 
arising  npou  the  Judgment  roll  cannot  be 
considered.  The  objection  of  the  respondent, 
that  the  complaint  does  not  state  facta  suf- 
ficient to  constitute  a  cause  of  action,  Is  no 
answer  to  an  appeal  by  the  plaintiff  from 
an  order  denying  a  motion  for  a  new  trial, 
and  cannot  be  considered.  Hall  v.  Snsskind, 
120  CaL  569,  68  Pac  46;  Tompkins  v.  Mont- 
gomery, 128  Oal.  219,  66  Pac.  907;  Swift  v. 
Occidental  Co.,  141  Cal.  166,  74  Pac,  700; 
Duncan  v.  Ramisb,  142  Cal.  686,  76  Pac. 
661.  These  cases  all  go  to  the  point  that 
the  snfBdency  of  the  complaint  or  findings 
to  support  the  Judgment  cannot  be  considered 
upon  an  appeal  by  the  defendant  from  an 
order  denying  his  motion  for  a  new  trial. 
The  principle,  however,  is  equally  applicable 
upon  an  appeal  of  the  plaintiff  from  an 
order  denying  plaintiff's  motion  for  a  new 
trial,  where  the  Judgment  below  was  for 
the  defendant  after  a  trial  upon  the  merits, 
and  the  defendant  claims  that  the  Judgment 
should  be  affirmed  because  the  complaint 
states  no  cause  of  action.  At  all  events, 
this  Is  true  in  cases  like  the  present,  where 
tbe  alleged  defect  In  tbe  complaint  is  merely 
technical,  and  can  be  remedied  by  an  amend- 
ment, if  necessary.  Pacific  Paving  Co.  t. 
Vizellch,  141  Cal.  4.  10,  74  Pac.  352. 

Tbe  complaint  states  a  canse  of  action  to 
quiet  title.  Both  parties  claim  title  to  tbe 
land  In  controversy  under  one  Henry  J.  Sy- 
monds,  the  plaintiff  by  virtue  of  a  fbreclosnre 
sale,  tbe  defendant  by  a  sale  for  taxes  to  the 
state,  and  a  subsequent  sale  from  the  state  to 
tbe  defoidant.  Tbe  defendant  claims  that  the 
evidence  of  plaintiff  was  Insufficient  to  show 
a  valid  transfer  under  the  foreclosure  sale; 
tbe  objection  thereto  being  that  the  Judgment 
of  foreclosure  under  which  the  plaintiff 
claims  Is  void  for  lack  of  Jorlsdlctlon  over 
the  persons  of  the  defendants.  The  mort- 
gage was  executed  by  Henry  J.  Symonds 
and  his  wife,  Eliza  Symonds.  Tbe  foreclos- 
ure Judgment  was  rendered  on  default  The 
first  objection  is  that  the  proof  of  service 
of  sTunmons  In  the  Judgment  roll  In  tbe 
action  was  made  by  affidavit,  and  that  the 
affidavit  Is  defective  because  no  venue  Is 
stated  therein.  Tbe  other  objection  1b  that 
the  proof  does  not  show  a  legal  service. 

We  are  of  the  opinion  that  neither  of 
the  objections  can  be  auatained  upon  tbe 
record,  upon  a  collateral  attatft  such  as  that 
here  made  upon  the  validly  of  the  Judgment 
Tbe  affidavit  la  not  tlw  on^  artdence-  In. 
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th«  record  In  regard  to  the  service  of  Bum- 
mons.  Tbe  jndgment  recites  that,  the  court 
having  heard  all  the  evidence  and  proofs. 
It  api>eared  therefrom  to  the  satiafactioii  of 
tbe  comt  "that  Henry  Symons  and  Ellxa 
Symons,  his  wife,  the  above  named  defend- 
ants, have  been  duly  and  regularly  snm- 
moned  to  answer  unto  the  plalntlfTs  com- 
plaint herein,  and  that  the  defaolt  of  each 
defendant  for  not  appearing  and  answering 
unto  plalntlfTs  complaint  has  been  duly  and 
regnlarly  entered  herein."  Tbe  case  comes 
within  the  rule  that  in  all  particulars  where- 
in the  record  Is  silent  or  noncommittal  the 
Dresumption  is  In  favor  of  tbe  validity  and 
retnilarlty  of  the  action  of  the  court;  that 
unless  the  recwd  shows  aOLrmatlvely  that 
something  necessary  to  tbe  Jurisdiction  of 
tbe  court  was  not  done,  or  that  something 
which  was  repaired  was  done  In  a  manner 
BO  Irregalar  as  to  make  it  void,  tbe  pre- 
sumption Is  that  the  thing  concerning  which 
tbe  record  does  not  speak,  was  properly  done. 
TboB  In  Drake  t.  Dnvmlck,  45  CbL  485, 
It  Is  said:  "The  record  falls  to  show  by 
direct  assertion  that  the  copy  of  the  snm- 
mons  was  delivered  to  Dorland,  but  as  It 
falls  to  sbow  tbe  contrary,  and  as  tbe  court 
must  have  fomid  ftom  tbe  return  or  other 
nideoce  before  it  that  It  was  so  delivered 
— for  upon  that  its  jurisdiction  depended, 
and  it  necessarily  decided  that  it  bad  Juris- 
diction, as  tbe  first  point  in  tbe  case — we 
think  It  one  of  tbe  cases  where  presumption 
will  now  come  to  tbe  aid  of  the  Judgment" 
Wltb  regard  to  tbe  venue,  tbe  affidavit  does 
not  afflnnatlTely  show  that  the  wth  of  tbe 
person  maklns  tbe  affidavit  of  service  was 
administered  by  the  notary  public  in  tbe 
county  for  which  be  waa  atHwinted  as  sncb 
notary,  but  neither  does  It  sbow  that  It  was 
not  administered  within  tiiat  county.  It  is 
atlent  as  to  tbe  place  where  the  oath  was 
taken.  The  court  affirmatively  finds  from 
tbe  evidence  that  the  defendants  were  duly 
and  regnlaiiy  snmmoned.  This  it  may  have 
found  either  from  evidence  that  tbe  «itb 
was  admlnlstoed  In  tbe  proper  county,  or 
from  otbet  evidence  of  service  which  Is  not 
In  tiie  record.  Tbe  alleged  defect  in  tbe 
proof,  as  set  forth  in  the  aflldavlt,  Is  that 
fbe  affiant  therein  states  that  be  personally 
Borved  the  summons  on  the  defoidants  "by  de- 
livering to  and  leaving  wltb  said  Henry 
Symons  and  Bllza  Symons,  said  defendants, 
personally,  a  copy  of  said  summons  attached 
to  a  copy  of  tbe  complaint  in  said  action," 
and  that  tbls  statement  does  not  sbow  that 
be  dellv^d  to  each  of  the  defendants  a 
copy  of  the  complaint  and  summona,  but  that, 
for  aught  that  appears  therefrom,  be  may 
have  delivered  but  tme  copy  to  the  two  at 
them  for  tlielr  Joint  behoof,  and  that  thia 
latter  form  of  service  would  not  be  a  1^1 
service.  It  must  be  admitted  that  the  affi- 
davit'of  sorvtce  Is  ambiguous  on  this  point 
But  here  again  there  Is  no  affirmative  state- 
ment that  but  one  copy  was  delivered  to 


the  two  defendants,  and  proof  that  each 
received  a  separate  copy  would  not  be  con- 
tradictory of  tbe  affidavit  but  would  be  In 
harmony  therewith.  Tbe  recital  in  the  Judg- 
ment  and  the  presumption  of  law  come  to 
the  aid  of  the  specific  proof  appearing  In 
the  record,  and  it  Is  to  be  presumed  from 
the  recital  and  from  other  evidence  satis- 
factory to  the  court  that  It  appeared  that 
each  of  tbe  defendants  at  the  time  of  the 
service  received  a  copy  of  the  smnmons  and 
complaint  Sacramento  Bank  v.  Montgom- 
ery, 146  Cal.  751.  81  Pac.  138;  People  v. 
Davis,  148  OaL  678,  77  Pac  651;  Freeman 
on  Judgments,  {  ISO.  It  may  be  added  that 
In.  Reavls  v.  Cowell,  56  Gal.  588.  it  was  held 
that  a  statemrat  of  the  venue  therein  Is 
not  necessary  to  the  validity  of  an  affidavit 
The  citation  of  authority  holding  that  the 
sufficiency  of  such  proof  of  service  may  be 
Inquired  into  vpon  a  direct  appeal  from  the 
Judgment  does  not  detract  from  the  force 
of  tbe  principles  above  stated.  They  have 
no  applicati(m  to  cases  where  the  attach  Is 
collateral, 

The  next  question  is  whether  or  not  the 
deed  to  the  defendant  from  the  state  of 
California  Is  valid  and  sufficient  to  show  the 
vesting  of  Symond's  title  in  tbe  defendant 
There  was  no  other  evidence  tending  to  show 
that  the  title  of  Symonds  had  been  trans- 
ferred to  the  defendant  no  deed  to  the  state 
having  been  Introduced,  and  the  sufficiency 
of  thia  deed  as  evidence  of  such  transfer 
must  depend  on  the  sufficiency  of  tbe  recitals 
In  the  deed  to  prove  a  previous  transfer  of 
tbe  title  from  Symonds  to  the  state.  Tbe 
deed  Introduced  did  not  .  purport  to  transfer 
title  from  Symonds  to  the  state.  Its  pur^ 
port  and  Its  only  efficacy  as  a  conveyance 
was  to  transfer  tlie  title  of  tbe  state,  such 
as  It  bad.  to  the  defendant  It  contained  a 
great  many  recitals  of  matters  of  fact  and 
among  other  things  stated  that  In  tbe  year 
1894  tbe  land  was  the  property  of  Symonda, 
and  was  regularly  assessed  to  him  for  the 
taxes  of  that  year*  which  he  failed  to  pay 
when  due;  that  the  land  ww  then  adv^tlsed 
and  sold  for  the  payment  of  such  taxes, 
then  delinquent  on  July  S,  1895,  and  was  on 
that  day  In  pursuance  of  said  proceedii^ 
sold  to  the  state  of  California  for  tbe  non- 
payment of  said  taxes ;  and  that  afterwards^ 
on  August  1,  1901,  in  pursuance  of  said  sale^ 
there  having  been  no  redemption  tberefnm, 
the  tax  collector  of  tbe  county  duly  executed 
a  d^  conveying  to  tbe  state  all  tbe  said 
property,  which  deed  was  duly  recorded  and 
tiiereupon  filed  in  tbe  office  of  tbe  state 
controller.  Further  recitals  were  made  to 
tbe  effect  that  tiie  controller  thereafter 
authorised  the  tax  collector  of  Kern  county 
to  sell  said  land  at  public  auction,  In  tbe 
manner  iwovlded  bf  law;  that  tite  tax  col- 
lector had  accordingly  ^T^tlsed  It  for  sale, 
and,  the  defendant  being  tbe  biibest  blddw. 
had  sold  it  to  him  for  tbe  sum  of  |12.  Tbe 
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ccmtentlon  of  fb»  respondent  li  fbat  ttuaB 
redtalH,  contained  In  tbe  deed  from  tbe  tax 
collectcv  to  tbe  d^endant,  are  siUBclent  erl- 
dence  of  the  previous  sale  of  the  Interest 
of  Srmonda  to  the  state  at  the  eale  for 
deltaqnoit  taxes,  and  of  tbe  deed  of  tbe  tax 
collector  to  the  state  In  porsnance  ttiereoC 
This  claim  cannot  be  sustained.  The  only 
authority  for  such  a  proposttton  Is  fbimd  In 
aecttona  888T  and  3808  of  the  Political  Code. 
Section  8897  provides  that  whenever  the  state 
has  become  tbe  owner  of  any  prc^ierty  sold 
for  taxes,  and  the  deed  to  the  atete  has  been 
filed  with  the  oontroUer,  as  provided  In 
section  8786,  tbe  controller  may  thereupon  In 
wrlthv  aotiwrlse  tbe  tax  collector  of  tbe 
oonnty  to  sell  tbe  property  or  any  part 
thereof,  as  he  may  deem  advisable,  at  publie 
auction,  fbr  cash  after  certain  prescribed 
notice  of  tbe  sale,  and  that  tbe  tax  collector 
may  thereupon  sell  tbe  some  in  the  manner 
jnrcacribed.  Section  8888  provides  what  shall 
he  done  with  the  money  received  at  snch 
sale^  and  thorenpon  proceeds  as  follows: 
**0n  receiving  the  amount  bid,  as  prescribed 
by  the  preceding  section,  the  tax  collector 
must  execute  a  deed  to  the  porcbaser,  re* 
dtlng  the  facts  necessary  to  authorize  snch 
sale  and  conveyance,  wUdb  deed  shall  con- 
vey all  tbe  Interest  of  tbe  state  In  and  to 
such  property,  and  shall  be  prima  fade  evi^ 
dence  of  all  tbe  facts  recited  therein."  This 
does  not  go  so  far  as  the  respondent  contends. 
It  cannot  be  allowed  to  have  the  effect  of 
(iterating  as  proof  of  fibe  execution  of  a 
previous  deed  whereby  the  title  of  the  tax- 
payer had  been  transferred  from  him  to  tbe 
stat&  It  woidd  be  most  extraordinary  If  it 
had  beei  intended  to  provide  that  i^roof  of 
snch  divestiture  of  title  to  property  could 
be  made  Ihe  more  ex  parte  recltel  of  an 
execntlva  officer  set  forth  In  a  subsequent 
conveyance  to  which  the  owner  was  not  a 
party.  No  such  purpose  was  contttnplated 
t^  the  L^:l8latnr&  The  stetonent  that  the 
deed  should  be  prima  ftide  evidence  of  all 
fiicte  redted  therein  cannot  enla^  the  offl<» 
of  snch  redtels  so  as  to  make  th^  evidence 
of  facte  not  required  to  be  redted  therdn. 
The  requirement  that  the  deed  shall  redto 
tbe  focte  necessary  to  anthorise  the  sale  and 
conv^ance  reftes  only  to  the  fiuite  necessary 
to  authorize  tbe  tax  collector  to  sell  tbe  title 
of  the  stete,  tbe  title  which  the  stete  had 
previously  acquired.  It  does  not  authorize 
mr  require  the  redtel  of  the  chain  of  title, 
or  of  the  facte  and  jiroceedlngs  whereby  tbe 
state  obtained  title  to  tbe  property.  Evi- 
dence <tf  those  foete  Is  provided  fbr  by  sec- 
ttoo  8787,  referring  to  tbe  deed  of  the  tax 
collector  to  the  state  when  the  tax  sale  Is 
not  redeemed.  It  dedares  such  deed  to  be 
"eonduslTe  evidence  of  tbe  regularity  of  all 
other  proceedings  from  the  aassasmejit  by  the 
asaonor,  Indnsive,  up  to  13ie  execution  of 
the  deed."  The  redtels  required  by  tbe  pro- 
vldiHU  of  section  8886,  above  quoted,  refer 


to  tbe  antborizatloD  of  flie  sale  the  con- 
troller, and  the  proceedings  for  the  sale  made 
In  pursuance  of  such  authority,  and,  perhaps, 
of  tbe  fact  of  tbe  flllng  of  the  deed  in  the 
office  of  the  controller,  those  being  acta  oc- 
curring subsequuit  to  the  vesting  of  title 
to  the  states  and  the  latter  being  necessaxy 
to  give  the  controller  authority  to  act  In 
tbe  matter.  80  far  as  It  recites  other  mat- 
ters, it  Is  in^rectnal  as  evidence,  and  the 
proof  of  the  defendant  was  therefbre  not 
sufficient  to  show  that  he  had  acquired  tbe 
title  of  the  original  owner, ,  Symonds. 

Other  Queatfons  are  presented  and  argued 
which  are  not  necessary  to  the  decision  ot 
this  aiq;>eal,  but  which  may  arise  upon  a 
new  trial  In  the  lower  court  As  we  cannot 
percdve  with  certatoty  predsely  what  quea- 
tions  will  arise,  nor  tbe  particular  phase 
of  them  that  may  be  presented,  we  cannot 
discuss  than  Intelligently,  and  we  thwefore 
refrain  from  expresatng  any  opinion  thereon. 
Tbe  findings  that  the  defoidant  Is  tbe  owner 
ef  the  land  and  that  the  plaintiff  Is  not  ti» 
mmer  thereof  are  not  sustained  by  tbe  evl- 
doice  and  the  motion  for  a  new  trial  should 
have  been  granted. 

The  order  doiylng  a  new  trial  la  reveraed. 

We  concur:  ANGSUiOTTE,  J.;  McTAS- 
tiAND,  J. 


PBOPLB  V.  GBAT.  <Cr.  1,289.) 
(Snpreme  Court  of  California.  Jan.  18,  1906.) 

1,  WiTNIISSSS  —  IlfFKAOHUBHT  —  iNCOnSIBT- 
ENT  StATEMEIITS. 

In  homicide,  where  a  witness  testified  to 
a  vagD^  description  given  by  deceased  of  hia 
assaiUnt,  evidence  of  the  arrest  of  another  per^ 
son,  prior  to  defendant's  arrest,  on  the  descrip- 
tion given  to  the  authorities  by  the  witness, 
was  not  admlBsible  to  impeach  the  witness.  In 
the  absence  of  a  showing  that  the  person  pre- 
viously arrested  did  not  answer  the  vagne  de- 
scription testified  to  by  the  wltoese  as  wdl  as 
did  defendant. 

2.  Obihinai.  I/Aw  —  BvxDzirai  —  Aasan  aw 
Othbb  Pebsons. 

The  previous  arrest  of  another  peteon  than 
defendant  on  snspicion  of  having  committed 
the  crime  Is  inadialsslble  on  the  issue  of  de- 
fendant's goilt 

8.  SAjflB— OpiRioire— PEBSonij.  iDBnmnr. 

In  homldde,  the  opinion  of  a  witness  as 
to  whether  another  person  arrested  prior  to 
defendant's  arrest  answered  the  description 
given  by  deceased  of  his  assailant  was  Inoom* 
petent. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  §  1043.] 

4.  WirHEBSES  —  iHFKACHUEltT  —  iHOOKBIBr- 

■IfT  STATEUCirTS — FOUNDATIOIf. 

Under  the  express  provisions  of  Code  Civ. 
Proc.  S  2052,  a  witness  cannot  be  impeached 
by  evidence  of  statements  made  by  him  until 
the  statements  are  related  to  him,  with  the 
drcumstances  of  time,  place,  and  persons  pree- 
«nt.  and  he  is  aaked  whether  lie  made  the  state- 
ments, and,  if  Bo^  he  must  be  allowed  to  ex- 
plain them. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60l 
Gent  Dig.  Wltoesses.  if  12^1242.] 
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B.  HonoiDs  —  BnDiHoi  —  DnoBiFTioRS  of 

Absaiunt. 

In  homicide,  a  description  of  the  assailant 
gl^en  to  the  aathorities  by  a  witness  as  the 
description  given  the  witness  hy  deceased  was 
InadnuBaible  for  any  purpose  other  than  tn 
impeachment  of  the  witness. 
8.  WirHEssse— Gboss-Exauination. 

In  homicide,  an  attempt  to  prove  that  a 
I>eiHon  arrested  before  defendant  for  the  crime 
wore  clothes  answering  the  description  given 
to  witness  by  deceased,  as  testified  to  by  tlie 
witneu,  was  not  proper  cross-examination  of 
the  witness. 

7.  SAIO— iMFUOHlCBin^ABBKBT  ME  DBITinC- 
EHHEBB. 

Vnder  CJode  Civ.  Proc.  {  20B1,  providing 
that  a  witness  may  be  Impeached  by  contra- 
dictory evidence  or  by  evidence  of  bad  reputa- 
tion for  honest?,  but  not  by  evidence  of  partica- 
lar  wrongful  acts,  except  that  it  may  be  shown 
tliat  he  has  been  convicted  of  a  felony,  evi* 
dence  that  a  witness  has  been  arrested  for 
being  drunk  is  not  admissible  in  Impeachment 
of  the  witness. 

[Bd.  Note. — For  cases  in  point  see  vol.  BO, 
Oent  Dig.  Witnesses,  H  1117,  1126.] 

In  Banlc  Appeal  from  Superior  Court, 
Sacram^to  County ;  B.  0.  Hart,  Jodge. 

W.  M.  Gray  was  conrlcted  of  mnrdor,  and 
appeals.  Affirmed. 

Oharles  B.  Harris  and  J.  L.  Oopeland, 
for  appellant  U.  S.  Webb,  Atty.  Gen.,  and 
a  N.  Post;  Asst  Atty.  Gen.,  for  tbe  Peopl& 

ANGELLOTTI,  J.  The  defendant  was 
convicted  of  murder  In  tbe  first  d^ree  In 
tbe  snp^or  court  of  Sacramento  county, 
npon  an  Information  filed  by  the  district 
attorney  of  that  county,  charging  him  with 
the  .killing  of  Wong  Koung,  a  Chinaman. 
His  motion  for  a  new  trial  was  denied, 
and  he  was  sentenced  to  suffer  tbe  .penalty 
of  death.  Prom  the  Judgment  and  from 
an  order  denying  his  motion  for  a  new  trial 
the  defendant  prosecutes  this  appeal. 

The  kitting  of  deceased  was  done  In  the 
perpetration  of  the  crime  of  robbery.  There 
was  no  claim  that  the  evidence  was  Insuf- 
ficient to  Justify  the  verdict  The  only 
points  made  In  behalf  of  the  defendant  on 
this  appeal  are  as  to  alleged  errors  in  the 
rulings  of  tbe  trial  court  in  reference  to  the 
admission  and  rejection-  of  evidence.  There 
was  no  eyewitness  of  the  commission  of  the 
crime  which  resulted  In  the  death  of  the 
deceased.  The  deceased,  under  a  sense  of 
Impending  death,  gave  to  bis  friend,  Chin 
Coy,  and  another  Chinaman,  a  partial  de- 
scription of  his  assailant,  which,  as  testified 
to  by  Chin  Coy,  was  as  follows,  viz.:  A 
"n^er"  man,  big  like  Chin  Coy,  with  a 
ll^t  hat  and  light  sweater,  a  vest,  and  no 
coat  This  was  tbe  extent  of  the  descrip- 
tion given  1^  deceased,  as  testified  to  by 
Chin  Coy,  and  Chin  Coy  bad  no  other  knowl- 
edge as  to  tbe  description  or  identity  of  the 
assailant  The  defendant  is  a  negro,  and 
there  is  nothing  In  the  record  showing  bow 
he.  In  other  respects,  answwed  the  descrip- 
tion testified  to. 


1.  It  was  attempted  by  defendant  to 
show  that,  opoD  tbs  deserlpUon  given  by 
Chin  Coy  to  the  authorities,  another  negro 
was  arrested  prior  to  defendant's  arreet,  on 
suspldm  of  having  committed  this  murder. 
Tbe  court  refosed  to  admit  this  evidence. 
In  thla  there  was  no  error.  There  was  no 
pretense  that  the  negro  so  arrested  did  not 
answer  the  vague  and  uncertain  description 
teatlfled  to  by  Chin  Coy  as  well  as  did  tbe 
defendant,  so  that,  even  If  a  proper  founda- 
tion for  the  Impeachment  of  Chin  Coy  bad 
been  laid,  which  was  not  the  case,  the  pro- 
posed testimony  could  not  have  tended  to 
show,  so  far  as  appears,  anything  inconsist- 
ent with  the  testimony  of  Chin  Coy  In  regard 
to  the  description  given  by  the  deceased. 
We  can  conceive  of  no  other  ground  npon 
which  sncb  evidence  would  have  been  ad- 
missible. Certainly,  It  cannot  be  held  that 
the  mere  arrest  of  one  person  on  suspicion  of 
having  committed  a  crime  is  material  npon 
tbe  Question  as  to  whether  or  not  another 
person  committed  that  crime. 

2.  Defendant  sought  to  show  by  cross- 
examination  of  Chin  Coy  that  in  bis  opinion 
another  negro,  arrested  prior  to  defendant's 
arrest,  answered  the  description  given  by 
deceased,  and  also,  by  such  negro,  that 
Chin  Coy  stated  that  be  (said  negro)  an- 
swered the  description  given  by  tbe  deceased. 
It  Is  apparent  that  the  opinion  of  Chin  Coy 
as  to  whether  the  man  arrested  measured 
np  to  the  description  testified  by  blm  to 
have  been  given  by  tbe  deceased  was  Im- 
material and  Incompetent  An  opinion  aa 
to  tbe  Identity  of  a  person,  based  solely 
upon  the  statement  of  another.  Is  not  ad- 
missible to  prove  Identity.  Such  an  opinion, 
to  be  admissible,  must  be  based  npon  per- 
sonal knowledge  of  the  person  identified, 
and  be  the  result  of  the  witness'  recollection 
of  tbe  person  and  tbe  facts  connected  with 
bis  seeing  or  hearing  him,  and  not  be  entire- 
ly the  result  of  Information  derived  from 
others.  Lawson  on  Expert  and  Opinion 
Evidence,  pp.  323, 324.  Where  the  opinion  of 
the  witness  is  based  solely  on  a  description 
given  by  another,  that  description  being 
given,  all  persons  are  as  able  to  Judge  as  to 
whether  one  answers  the  description  as  is 
tbe  witness  himself,  and  opinion  evldenc* 
upon  -  tbe  proposition  is  not  admlsslbla. 
(See  WIgmore  on  Ev.  S  557 ;  and  Whittler  r. 
Towii,  46  N.  H.  23,  88  Am.  Dec.  185,  for 
discussion  of  rule.)  Any  prior  statement 
by  Chin  Coy  to  another,  to  the  efl'ect  that 
another  than  defendant  answered  the  de- 
scription given  by  deceased,  could  there- 
fore be  admissible  only  for  the  purpose  of 
Impeaching  blm  In  tbe  matter  of  the  evidence 
given  by  him  as  to  the  description  furnished 
him  by ,  deceased.  If  be  bad  previously 
stated  that  another,  who  did  not  In  fact  an- 
swer the  description  testified  to,  did  answer 
the  description  g^ven  by  deceased.  It  would 
bft  a  statement  Inconsistent  with  hit  testt- 
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mony  u  to  the  description  given  by  de- 
ceased. As  already  said,  however,  there  was 
no  clahn  tiiat  the  other  negro  arrested  did 
not  answer  the  description  testified  to  as 
fully  as  did  the  defendant,  and  the  srl- 
dence  was  not  offered  for  the  purposes  of 
impeachment,  bnt  simply  to  show  the  opinion 
of  Chin  Coy  as  to  Identity.  No  fbundatlon 
for  any  soch  Impeachment  was  laid,  or 
■ought  to  be  laid,  upon  the  cross-examina- 
tion of  Chin  G(^,  which  was  an  essential 
prerequisite  to  the  proof  of  inconalatent 
statements  by  lilm.  Code  CUt.  Proc.  |  20B2. 

8.  A  police  ofltcer  was  asked  de- 
ant  to  detail  the  descrlpdon  of  the  assail- 
ant givoi  to  him  1^  Chin  Car,  as  the  de- 
acrlpttm  given  by  tba  deceased,  and  an 
objection  to  the  question  was  sustained. 
Such  erldence  could  bsTe  been  admissible 
only  by  way  of  Impeachment  of  Chin  Coy, 
and,  no  foundation  for  any  snch  impeach- 
ment having  been  laid.  tb»  objection  made 
on  that  ground  was  ptt^ierly  sustained.  It 
is  pn^ier  to  say  that  defendant's  counsel 
expressly  disarowed  any  purpose  of  Impeach* 
ment 

4^  We  cannot  see  that  tbe  att»npt  to 
prove,  on  fbe  cross-wuninatlon  of  Cbta  Coy, 
that  the  other  person  arrested  wore  clothes 
answertng  the  description  given  by  the  de- 
ceased, as  testlfled  by  blm,  was  legitimate 
cross-examination.  The  olijectlon  on  tliat 
ground  was  properly  sustained. 

The  court  properly  sustained  an  objec- 
tion to  a  question  asked  a  witness,  as  to 
whether  he  knew  that  the  witness  Mrs. 
WUIceB,  or  Chick  Dorsey,  as  she  was  called, 
bad  been  arrested  for  being  drunk.  The 
question  Involved  In  the  case  was  as  to  her 
character  for  truth,  honesty,  and  Integrity, 
and  the  proposed  evidence  did  not  go  to  any 
of  these  traits,  nor  could  she  be  Impeached 
by  evidence  of  particular  wrongful  acts  not 
amounting  to  a  felony.  Code  Civ.  Proc.  | 
206L  Under  the  provisions  of  our  Code,  a 
p^wn  cannot  be  impeached  by  evidence  of 
particular  wrongful  acts,  except  that  It  can 
be  shovrn  that  he  has  been  convicted  of  a 
felony.  Pe<«le  v.  Sllva,  121  Cal.  668,  64  Pa& 
146;  People  v.  Warren,  184  Cal.  202,  66  Pac. 
212:  People  v.  White,  142  Cal.  292.  76  Pac.  828. 

8u  The  witness  Plunkett,  called  for  the 
defense  for  the  purpose  of  Impeaching  the 
witnesses  Mrs.  Wilkes  and  Grubbs,  was 
asked  on  cross-examination  concerning  his 
feelings  towards  the  members  of  tbe  police 
torce  and  the  administration  of  police  af- 
fairs of  the  dty  of  Sacramento.  As  to  this, 
it  Is  sufficient  to  say  that  there  was  nothing 
In  the  answers  given  that  was  In  any  way 
prejudicial  to  the  defendant  This  disposes 
of  all  the  points  made  for  reversal. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  McFARLAND.  J.;  SHAW,  J.; 
BBNSBAW.  J.;  LORIOAN,  J. 


TERRITORY  ex  rel.  OTBRHOLSER  et  aL  v. 

BAZTBR.  Auditor. 
(Supreme  Court  of  Oklahnna.  Oct  6,  1906.) 

1.  Couimxs  —  EBconoN  or  Jail— PmouBB 
OF  SrrB — IssuB  op  Bonds. 

The  express  power  to  erect  a  Jail  and  Issne 
bonds  in  payment  therefor  inclodea  the 'implied 
power  to  purchaBC  a  site  on  which  to  erect  sucb 
Jail  and  to  Issne  bonds  In  payment  therefor. 

2.  Saidb—Coubthouss— Fixtures. 

The  power  to  erect  a  courthoase  and  lasoa 
bonds  In  paymoit  thertfor  includes  the  neces-  , 
sary  and  indispensable  power  to  pnTchase  fix- 
tures and  permanent  fomlBhings  for  the  com- 

Sletion  of  such  conrtiiouse,  to  place  the  same  In 
t  condition  to  be  used  for  the  transaction  of 
public  buaineaa,  and  to  lasoe  bonds  In  paymoit 
therefor. 
(Syllabus  by  the  Court) 

Application  by  tbe  territory,  on  the  re- 
lation of  Ed  Overholser  and  others,  tor  a 
writ  of  mandamus  to  L.  W.  Baxter,  Auditor 
of  the  Territory  of  Oklahoma.   Writ  granted. 

This  Is  an  wlglnal  proceeding  in  manda- 
mus, to  require  the  auditor  of  this  territory 
to  register  certato  bonds  issued  by  the  board 
of  county  commissioners  of  Oklahoma  county. 
The  case  Is  submitted  to  this  court  upon  the 
following  agreed  stotement  of  facts:  "It  Is 
mutnally  agreed  by  and  between  tbe  paiHeB 
above  named  that,  whereas  a  controversy 
has  arisen  as  to  the  legality  of  the  issue  of 
certain  bonds  by  the  county  of  Oklahoma, 
and  whereas  a  doubt  exists  as  to  whether 
such  bonds  should  be  registered  by  the  de- 
fendant, it  Is  mutually  agreed  by  and  be- 
tween the  plaintiff  and  defoidant  as  an 
agreed  case  to  be  submitted  to  tills  court 
with  the  foliowlDg  fiwts  in  relation  thereto: 
That  on  the  12th  day  of  June,  A.  D.  1906,  at 
a  regular  meeting  of  the  board  of  county  com- 
missioners of  Oklahtuna  county,  Oklahoma 
Territory,  tbe  above-named  plalnOiE^  con- 
stituting said  hoard,  there  mw  preaaited  to 
said  board  a  petition  requesting  tbe  said 
board  to  submit  the  following  propoaitiona 
to  the  voters  of  said  county  at  a  special  elec- 
tion to  be  held  ft>r  ttiat  purpose,  said  petition 
being  rigned  by  more  than  one-sixth  of  the 
taxpayers  and  qualified  *  electors  of  said 
Oklahoma  county,  C^latioma  territory;, 
tlut  the  question  requested  to  be  submitted 
by  said  petition  was  aa  follows:  That  an 
election  be  called  for  voting  upon  the  prop- 
osition of  issuing  930,000  of  bonds  of  the 
county  of  (^lahoma,  Oklahoma  terrltcny.  for 
the  purdiasing  of  a  site  in  block  Na  S  of 
Main  Street  addltltm  to  the  of  Oklahoma 
City,  and  the  erection  of  a  county  Jail  there* 
on,  and  also  upon  the  proposition  of  issnlng 
910,000  of  bonds  of  theconniT  of  Oklahoma. 
Oklahoma  Territory,  tot  the  oranplettng  of  the 
present  courthouse  now  under  construction 
by  purchasing  permau^t  furnishings  and 
fixtures  for  the  same.  That  by  an  order 
made  on  said  day  said  propositions  were  or- 
dered to  be  submitted  to  the  electors  of  said 
ooun^,  St  a  special  election  to  be  held  on 
tbe  iBt  day  of  August,  1906.  Tliat  on  the 
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let  da/  of  August,  1005,  said  propoBltiona 
were  separately  voted  apou  and  tbe  returnB 
of  said  election  were  returned  to  the  board 
of  county  commlBsloners,  as  required  by 
law,  and  a  canvass  duly  made  thereof  on 
the  4th  day  of  August,  1005,  at  a  meeting  of 
the  board  for  said  purpose,  and  aald  propoel- 
tlons  were  both  carried  and  so  declared  by 
tbe  board  of  county  commissioners,  and  said 
bonds  ordered  to  be  Issued  as  directed  by 
said  special  election.  That  the  ballots  voted 
at  Bald  election  contained  the  following  prop- 
ositions: First  question.  Shall  the  board 
of  county  commissioners  of  Oklahoma  couuty, 
Oklahoma  territory,  be  authorized  to  Issue 
bonds  of  said  county  in  the  sum  of  $30,000, 
bearing  Interest  not  to  exceed  4%  per  cent 
per  annum,  proceeds  from  tbe  sale  of  which 
are  to  be  expended  In  the  purchasing  of  a 
site  In  block  No.  S  in  Main  Street  addition  to 
Oklahoma  City  and  the  erection  of  a  county 
Jail  thereon?  On  pro[>oaition  No.  2  tbe  bal- 
lot was  as  fbllowa:  Second  question.  Shall 
tbe  board  of  county  commissioners  of  Okla- 
homa county,  traritory  of  Oklahoma,  be  au- 
thorized to  issue  bonds  of  said  county  In  the 
Bum  of  $10,000,  bearing  Interest  not  to  ex- 
ceed 4^  per  cent  per  annum,  the  proeeeda 
of  tbe  sale  of  which  are  to  be  expended  in  the 
famishing  of  the  present  courthouse  by  pur- 
chaaing  of  permaneut  furnishings  and  fix- 
tures therefor.  That  afterwards  the  board 
of  county  commissioners  of  Oklahoma  county. 
Oklahoma  territory,  adopted  a  form  of  bond 
as  required  by  section  5,  of  chapter  12,  p. 
118,  of  the  Laws  of  1897,  territory  of  Okla- 
homa; said  bonds  being  issued  under  the  pro- 
visions of  said  chapter  12,  p.  Ill,  Laws  1897. 
That  all  of  the  conditions  and  terms  of  said 
act  were  duly  compiled  with  before  said  elec- 
tion and  before  calling  the  same,  and  that 
said  bonds  were  In  no  wise  In  excess  of  tbe 
amount  of  bonds  allfmed  to  be  issued  by  said 
county  under  any  of  tbe  laws  of  the  terrl- 
tary  of  OkUboma,  or  of  the  United  States." 

B.  O.  Hay,  Co.  Atty.,  for  plaintiffs.  P. 
C.  Bhnons,  Atiy.  Gen.,  for  defendant 

.  HAINER.  3.  (after  stating  the  ta.dx). 
Upon  the  agreed  statemrat  of  fncts,  two 
questions  are  submitted  to  this  court  for  de- 
termination. They  are  (1)  whether  bonds 
can  be  Issued,  under  the  provisions  of  chap- 
ter 12,  p.  Ill,  of  the  Statutes  of  1897,  for 
purchasing  a  site  for  the  erection  of  a  Jail; 
and  (2)  whether  bonds  can  be  Issued  under 
the  provisions  of  said  act  a^d  the  proceeds 
e^>raHled  for  the  purpose  of  purcbaslt^  per- 
manent furnishings  and  fixtures  for  tbe  com- 
pletion of  the  courthouse  and  placing  the 
same  in  condition  to  be  used  for  the  trans- 
action of  the  business  of  said  county.  Sec- 
tion 1  of  article  1  of  chapter  12,  p.  Ill,  of 
tbe  Session  Laws  of  Oklahoma  of  1897,  pro- 
vides as  follows:  "Whenever  the  board  of 
county  commissioners  of  any  county  In  the 
twrttray  of  Oklabinna  oonstdm  It  to  be  to 


the  best  interest  of  tbe  county  to  purchase  or 
erect  a  courthouse  or  jail,  they  shall  haw 
power  to  contract  for  the  purchase  or  erec- 
tion of  same^  and  to  issue  bonds  In  payment 
therefor." 

The  question  here  preerated  Is:  Does  tbs 
power  to  erect  a  courthouse  or  jail  Include 
the  implied  power  to  purchase  a  site  upon 
which  to  erect  a  jail,  and  to  Issue  bonds  in 
payment  therefor?  It  seems  to  us  that  the 
answer  to  this  question  Is  obvious.  The  pow- 
er to  erect  a  courthouse  or  jail  implies  tbe 
Incidental  power  to  purchase  a  site  for  such 
purpose^  This  Implied  power  Is  essential 
and  Indispensable  for  the  purpose  of  carrying 
Into  effect  tbe  express  power  conferred  by  the 
statute.  To  hold  otherwise  would  seem  to 
us  to  defeat  the  object  and  purpose  of  the 
statute.  In  De  Witt  v.  San  Frandsco,  2 
CaL  289,  it  was  held  that  the  authority  by 
act  of  the  Legislature  to  erect  a  courthouse 
and  jail,  would  necessarily  embrace  the  power 
to  purchase  the  land  on  which  to  erect  them. 
In  passing  upon  this  question,  the  Supreme 
Court  of  California  uses  tbe  following  lan- 
guage: "Indeed  It  cannot  seriously  be  doubt- 
ed that  if  the  power  to  purchase  any  prop- 
erty had  not  been  given  in  express  words, 
yet  that  the  authority  to  erect  a  courthouse 
or  jail  would  necessarily  embrace  the  power 
to  purchase  the  land  on  which  to  erect  it; 
the  land  whereon  to  build  It  beli^  no  less 
essential  than  the  stone  and  material  to 
build  it  with."  In  Shledley  et  al.  v.  Lynch 
et  al.,  8  S.  W.  434,  the  Supreme  Court  of 
Missouri  held  that  the  act  of  the  L^lsla- 
ture  granting  authority  to  the  county  court 
to  erect  courthouses  confers  as  a  neces- 
sary incident  the  power  to  purchase  land  for 
the  erection  of  such  courthouses  If  necessary. 
Hence,  we  think  the  power  conferred  upon 
the  board  of  county  commissioners  to  erect 
a  jail,  and  to  Issue  bonds  In  payment  there- 
for, carries  with  It  the  Implied  and  inciden- 
tal power  to  purchase  a  site  therefor;  and 
this  brings  us  to  the  second  question:  Does 
the  power  to  erect  a  courthouse  and  Jail 
Imply  the  power  to  purchase  permanent 
furnishings  and  fixtures  for  the  completion 
of  tbe  courthouse  or  jail,  to  place  them  In 
condition  to  be  used  for  the  purpose  for  which 
they  were  erected?  It  seems  to  us  that  the 
same  reasoning  applies  to  this  question  as 
to  the  other  question.  The  power  to  erect 
a  courthouse  Includes  the  power  to  purchase 
permanent  furnishings  and  fixtures  for  tbe 
purpose  of  placing  tbe  courthouse  In  fit  con- 
dition to  be  used  for  the  purpose  for  which 
it  was  intended.  We  therefore  hold  that 
the  express  power  to  erect  a  jail  and  Issue 
bonds  in  payment  therefor  Includes  the  im- 
plied power  to  purchase  a  site  on  which  to 
erect  such  jail  and  to  Issne  bonds  in  pay- 
ment therefor,  and  tbat  the  poww  to  erect 
a  courthouse  and  Issue  bmds  In  payment 
therefor  Includes  the  necessary  and  Indis- 
pensable power  to  purchase  fixtures  and  per- 
manent  furnishings  for  tbe  completion  of 
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Bucta  conrthouBB,  to  place  the  same  in  fit  con< 
dltlon  to  be  need  for  tbe  transaction  of  pub- 
lic bnalnen,  and  to  lanie  bcmda  In  payment 
tberetor. 

Both  qnestlona  must  be  answered  in  the 
afflrmatlTe,  and  a  peremptory  writ  of  man- 
damoa  will  therefore  Isaoa.  All  the  Jus- 
tices ooDcnrrlnc. 


GRBELBT  et  aL  t.  OBBELBT. 
(Supreme  Court  of  Oklahoma.  Sept  8,  1905.) 

1.  AppBAi^REvnw— Weioht  or  Gvidinoi. 

Where  the  evidence  reaflouabl?  supports  the 
Ji^^ent,  it  will  not  be  weighed  by  the  court 
for  the  purpose  of  determining  if  the  preponder- 
ance Uiereof  was  not  with  the  other  party. 

[Dd.  Note. — For  cases  In  point,  see  vol.  S, 
Cent  Dig-  Appeal  and  Error,  H  8928-8934.] 

2.  Sahb — Waives  or  Bbbobs. 

All  errors  committed  in  a  case  in  the  pro- 
bate court  are  waived       refiling  the  case  by 
■creement  in  the  district  court,  after  the  papers 
hare  been  eertifled  to  such  court 
(Syllabns  by  tbe  Court) 

Error  from  District  Court,  Noble  County; 
before  Justice  Bayard  T.  Hatner. 

Action  by  Lndnda  Greeley  against  Tib 
Qreeley  and  otliers.  Judgment  for  platntUf. 
and  defendants  bring  error.  Affirmed. 

a.  H.  Harris^  Cor  plalntlfCB  In  error.  H,  B. 
Uartiii,  tar  defendant  In  arar. 

BUB  WEILL,  J.  All  of  tbe  parties  to  this 
action  wm  formerly  residents  of  Iowa.  Tib  ' 
Oreeley  came  to  Oklahoma  and  purchased  the 
land  in  controrersy,  tIz..  the  S.  W.  ^  of  sec- 
tlcm  26,  In  townstilp  22  N.  of  rai^  1.  W. 
of  the  Indian  meridian,  in  Noble  county, 
<^.,  aa  he  claims,  uaAw  an  agreement 
with  the  ^ppeUee,  Luclnda  Greeley,  to  tbe 
effect  that  she  should  fumlsh  the  money 
with  which  to  pnndiase  a  farm  In  this  ter^ 
rltory;  that  she  was  to  make  her  homa  with 
him  and  hla  wife,  and  in  the  event  that 
she  became  dissatisfied  on  the  farm,  and 
wished  to  live  somewhm  else,  then  he  was 
to  pay  her  7  per  cent  per  annum  on  tbe 
amount  of  numey  ahe  had  invested  In  the 
land;  that  in  cmuideratlon  of  fnmiBblng 
her  a  h<nne  or  paying  hw  T  per  cent  on 
her  investment  the  land  was  to  be  the  prop- 
erty of  Tib  Greeley.  And  he  indsts  that  he 
went  Into  poesosrion  of  the  land  under  sndi 
agreanen^  all  of  which  Is  denied  by  the  ap- 
pelleob  who  contends  that  she  furnished  the 
money  with  which  to  pay  for  the  land,  and 
took  the  title  In  her  own  name  because  It 
was  hers,  and  that  she  simply  permitted  the 
appellants  to  live  on  the  land  as  taiants  at 
will,  until  a  certain  date,  when  she  notified 


them  that,  if  they  remained  on  the  land 
longer,  they  would  have  to  pay  rent  Tb^ 
continued  to  occupy  the  land  after  such 
notice,  and  after  demand  duly  made  for 
such  rent  and  reftued  by  appellants  she 
brought  suit  therefor  In  the  probate  court, 
which  was  flnally  certified  to  the  district 
court  Other  actions  were  commenced  In 
the  different  courts,  but  flnally  It  was  agreed 
between  tbe  different  parties  that  they  would 
waive  a  Ituy  and  submit  all  of  their  differ- 
ences In  <me  trial  to  tbe  district  court,  re- 
serving the  right  to  amend  tlie  pleadings  to 
conform  to  the  evidence.  On  this  trial  was 
litigated  the  ownership  of  the  land,  as  to 
whether  or  not  the  contract  contended,  for 
by  appdlante  was  entered  into,  the  right 
of  possession  of  tiie  land,  and  also  the  ques- 
tion of  raits  and  damages.  Ail  <tf  these 
issues  were  determined  In  favor  of  Laclnda 
Greeley,  and  the  court  rendered  Judgmoit 
decreeing  her  to  be  the  owaa  of  the  land, 
and  mtltled  to  the  possesalon  there<tf ,  and  that 
8berecoverftomappdlanto$160  for  rwto  du^ 
together  with  tbe  further  sum  of  $200  as 
damages  for  llie  unlawful  detentlm  and 
oociQMncy  of  the  land,  and  for  costs. 

The  appellants  have  dtod  many  authorities 
to  tlie  effect  that  a  contract  such  as  they 
claim  to  bare  made  with  the  api>ellee  (they 
having  gone  bato  possession  under  IQ  is  bind- 
ing, and  that  they  are  entitled  to  a  spedflc 
perfbrmance  of  the  same.  But  after  a  care- 
ftU  examination  of  the  record  we  deem  it 
unnecessary  to  discuss  these  cases,  or  tbe 
correctness  or  the  Incorrectness  of  the  rule 
contended  for.  'Eha  court,  from  the  eridoice, 
fbund  that  no  such  ctmtract  was  entered  into^ 
and  further  found  generally  for  the  ai^llee, 
rendering  Jud^rait  as  stated  above.  Tbe 
only  question  wfaldi  this  i^ecord  presents  is 
as  to  whether  <x  not  the  evldmce  justifies 
tbB  Judgment,  and  this  ptAat  must  be  deters 
mined  against  the  appellants.  It  is  true  that 
certain  questions  of  iwactlce  are  argued, 
su^  as  allowing  tba  plalntift  (appellee)  to 
ammd  her  pleadings  after  a  danurxer  had 
been  sustained  to  her  evidence  on  a  former 
trial  in  the  probate  court  But  these  matters 
w^  all  waived  by  the  agreement  entered 
Into  when  the  parties  consolidated  all  Uieir 
cases  and  agreed  to  litigate  before  the  dis- 
trict court  in  one  trial  all  of  their  dlflCer- 
ences,  and  by  refiling  the  case  in  the  district 
court  at  tb»  time  of  the  agreement  refers 
red  to. 

We  flnd  no  wror  In  the  record.  Ttie  Judg- 
ment la  hereby  afBrmed,  at  tbe  cost  of 
pellanta.  All  of  the  Justices  concurring,  «x- 
c^t  HAINBR,  J.,  who  presided  at  tbe  trial 
below,  not  sitting. 
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SPAItKS  T.  TBRBITOBT. 
{Supreme  Conrt  of  Oklahoouu  Sept.  7,  190&) 

1.  Ceihikai.  Lav^Appui. — ^EviDENcn. 

In  a  criminal  case,  when  the  jury  have 
found  a  defendant  guilty,  this  court  will  not 
reverse  the  judgmeDt  for  want  of  evidence, 
unleis  sndi  evidence  fails  to  reasonably  support 
the  verdict 

2.  Sake  —  OBjEonoirs  to  Dvideitcib  —  Haxh- 
uss  Erbor. 

An  objection  to  the  admission  of  evidence, 
althouirh  erroneous,  which  does  not  affect  the 
sabstantial  rights  of  an  appellant,  will  be  dis- 
regarded by  this  court, 

[Ed.  Note. — For  caaes  in  point,  see  ToL  IB, 
Oent.  Dig.  Criminal  Iaw.  t  3137.] 

8.  Same — Scora  of  Objection. 

Under  the  authority  of  Enid  ft  Anadarlto 
Railroad  Company  v.  Wiley  et  al.,  78  Pac  96, 
14  Okl.  810,  an  objectitm  on  the  ground  of 
Incompetency  and  Immateriality,  without  specif- 
ically stating  the  ground  upon  which  the  objec- 
tion is  founded,  is  too  indefinite  to  present  any 
question  of  law,  and  will  be  disregarded. 

[Bd.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  |  iraS;  toL  16, 
Cent  Dig.  Orbnlnal  Law,  U  2^  2664.] 

4.  Saue— OBJionoifS  TO  Ihstbuotiokb— Ne- 

0EB8ITT  OF  BXCEFTIOH. 

Though  an  instrnction  be  errotteons,  the  case 
in  which  it  was  given  will  not  be  reversed  unless 
an  exception  was  saved  to  the  giving  thereof. 

[Ed.  Notew— For  caaes  In  polnl^  see  toL  16. 
Oent  Dig.  Criminal  Law.  |  aef&J 

5.  Same — Estoppel  to  Object. 

Where  a  defendant's  counsel  requested  an 
instruction  to  be  given,  the  defoiduit  cannot 
complain,  notwithstanding  it  incorrectly  stated 
the  law  to  his  (possible)  prejudice. 

(Ed.  Note.— For  eases  In  point,  see  toL  16, 
Gent  Dig.  Criminal  Law.  |  8009.] 

(Syllabos  by  the  Court) 

Appeal  from  District  Court,  Woodward 
County;  before  Justice  James  K.  Beanchamp. 

Arthur  O.  Spai^s  was  convicted  of  larceny, 
and  appeals.  Affirmed. 

Rebearing  d^ed  Norember  14, 1906. 

CSiarles  Swlndall  and  Boyle  &  Ontbite,  tor 
appellant  P.  O.  Simons,  Atty.  Gen.,  and  Don 
Ol  Smith,  Atat  Atty.  Gen.,  for  Uie  Terrltoiy- 

BURWELL,  J.  The  defendant,  A.  G. 
Sparks,  was  convicted  and  sentenced  to  a 
term  of  five  years  in  tbe  territorial  peni- 
tentiary for  tbe  stealing  of  82  cattle.  He 
appealed  to  this  court 

We  have  considered  the  record  in  its  most 
favorable  light  to  tbe  defendant,  bat  find 
no  error  npon  which  a  new  trial  should  be 
granted.  The  evidence  was  eufflcleut  to  up- 
hold a  coDvicttoQ,  and,  while  tbe  defendant 
offered  evidence  tending  to  show  that  he  pur- 
chased the  cattle  from  a  man  by  tbe  name 
of  F.  R.  Read,  the  jury  found  against  him; 
and  when  the  entire  evidence  is  examined 
there  are  a  number  of  very  snspidous  cir- 
cumstances. Read,  occordtog  to  the  defend- 
ant's own  testimony,  was  driving  the  cattle 
along  tbe  public  highway  to  Woodward  for 
the  purpose  of  shipping  them,  and  he  pur- 
chased them  from  Read  without  asking  him 
where  he  lived,  from  whom  or  where  he  got 


the  cattle,  whether  or  not  tbey  were  incom- 
bered,  and,  In  fact,  without  making  any 
Inqnizy  about  eltlier  tbe  cattle  or  Read.  He 
never  saw  or  heard  of  Read  before  the  trans- 
action, and  has  nerer  heard  trmn  blm  or 
as  to  blB  whereaboata  since;  and.  notwitli- 
standlng  tbe  trouble  In  wblcb  the  defondant 
was  Involved  by  reason  of  the  cattle  bavins 
been  fonnd  In  his  posaesslDn.  be  made  practi- 
cally no  effort  to  locate  Read.  He  never 
r^rted  tbe  matter  to  tbe  county  attorney 
or  sheriff.   He  insists  tliat  he  paid  Read 
$^  In  cash,  but  the  only  oorrobOTEtlng 
evidence  of  this  was  the  tesUmony  of  bU 
brotber-ln-Iaw  that  be  borrowed  $100  from 
him  fbr  that  pnrpose.  Bat  altbongh  neltber 
the  defendant  or  the  brother^ln-lav.  Mr. 
Thomas  Doran.  knew  Bead,  and  tbe  cattle 
were  left  in  Doran's  pasture  tor  two  days, 
they  had  no  conversation  whatevw  about 
Read,  or  where  tbe  oittle  came  from,  farther 
than  tbe  statements  wbldi  Sparks  elalnia 
that  be  made  to  the  effect  that  he  had  pur- 
chased them  from  a  man  by  tbe  name  of 
Read.   Sparks  alao  Insists  that  he  gave  Read 
a  draft  fbr  9710  on  Ben  Welch  &  C5o.,  of 
Kansas  City,  Ho.  The  cattle  were  shipped 
to  Bra  Welch  lAve  Stock  Commission  Ocnn- 
pany  on  August  27,  1902,  which  was  two 
days  after  tbo  draft  purports  to  have  been 
uecnted.   It  is  clear  from  the  record  tbat 
Ben  Welch  &  Co.  and  the  Ben  Welch  Live 
Stock  Commission  Company  are  one  and  tbe 
same  firm.  This  draft  was  not  placed  In  a 
local  bank  for  collection  or  sent  to  some 
Kansas  City  bank  for  tbat  purpose,  bnt  was 
sent  direct  to  Ben  Welch  Commission  Com- 
pany, with  a  letter  signed  "F.  E.  Read,"  re- 
questing that  the  amount  be  sent  to  tbe 
Woods  County  Bank,  at  Alva,  Okl.,  to  be 
placed  to  Read's  tredlt   Although  tbe  letter 
transmitting  the  draft  Is  dated  Augnst  25, 
1902,  It  was  not  received  by  Welch  ft  Oo. 
until  the  29th  or  SOth  of  tbe  same  month. 
Meanwhile,  the  owner  of  the  cattle  liaving 
located  them  and  wired  parties  at  Kansas 
City  in  relation  thereto,  payment  of  the  draft 
was  stopped,  and  it  has  never  been  paid. 
Sparks  claimed  that  his  business  was  that  of 
buying  cattle,  and  he  admitted  on  the  witness 
stand  that  he  bad  served  for  2^  years  on 
the  city  detective  force  In  Kansas  City.  He 
was  at  tbe  time  a  man  of  experience  In 
business  and  familiar  with  the  subtleties  of 
those  who  commit  crimes,  and  ordinarily  such 
a  man  would  have  used  some  precaution  to 
avoid  loss,  if  be  was  acting  In  good  faltb 
In  tbe  transaction. 

The  territory  seeks  to  make  a  point  on 
the  fact  that  the  draft  was  not  Indorsed  by 
Read,  but  there  can  be  no  inference  of  guilt 
on  the  part  of  Sparks  by  reason  of  f>ucb 
failure,  as  a  letter  accompanied  the  drs^t 
which  took  the  place  of  an  Indorsement  on 
the  back  of  it.  If  such  an  Indorsement  were 
necessary,  and  the  absence  of  such  indorse- 
ment does  not  indicate  that  tbe  draft  was 
sent  to  Welch  ft  Oo.  by  Sparks,  bat  the 
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■ending  ot  tlw  draft  direct  to  the  payor  Is 
a  drcamBtance  wblcta  migbt  be  considered 
against  him;  that  ia,  the  jnry  might  take 
that  fact  into  consideration  In  determining 
as  to  whether  Sparks  himself  sent  the  draft 
to  Welch  &  Co.,  and  used  the  name  of  Read 
as  a  snbterfnge  and  a  blind. 

The  county  attontey  sought  to  prore  by 
a  witness  that  the  defendant  bad  admitted 
on  the  former  trial  tbat  be  and  Tom  I>orBn 
and  Ben  Walfort  were  hunting  in  Walfort's 
pasture  a  short  time  prior  to  the  date  on 
which  the  cattle  were  stolen.  Counsel  for 
the  defendant  objected  on  the  ground  of 
Incompetency  and  Immateriality.  The  ob- 
jection was  orermled,  and  an  exception 
saved.  It  Is  now  Insisted  that  the  stenogra- 
pher's notes  were  the  best  evidence.  This 
ia  undoubtedly  correct;  but  it  was  held  in 
the  case  of  the  Enid  &  Anadarko  Railway 
Co.  T.  Wiley  et  al.,  14  Okl.  810,  78  Pac  96, 
that  "an  objection-  that  evidence  offered  is 
Incompetent,  without  spedflcally  stating  the 
ground  upon  which  the  objection  Is  founded, 
la  too  indefinite  to  present  any  question,  and 
will  be  dlsr^arded."  In  that  case  the  trial 
court  had  admitted  the  record  of  a  patent 
wlttraut  a  showing  first  that  the  patent  had 
been  lost  or  was  beyond  the  control  of  the 
party.  But  Independent  of  this  rule,  the  de- 
fendant was  not  prejudiced  by  such  evidence, 
because  he  admitted  the  same  facts  on  this 
trial  which  the  witness  testified  that  he  had 
sworn  to  on  the  former  trial. 

The  defendant  complains  of  the  Instruc- 
tions of  the  court;  and  we  frankly  admit 
that  th^  do  not  all  conform  to  our  view 
of  ttie  law.  But  conceding,  for  the  sake  of 
argomoit^  that  tbe  Instructions  were  Incor- 
rect, DO  ezceptlms  were  saved  to  those  given, 
and  tbe  one  most  likely  to  prejudice  defend- 
ant's rights  was  requested  by  Us  counsel, 
and  therefore,  as  to  it,  he  cannot  complain. 
The  defendant  has  been  ably  r^resented  In 
this  court  Every  possible  error  has  been 
urged  ber^  and  the  fact  that  mistakes  which 
have  been  made  on  tbe  trial  cannot  be 
taken  advantage  ot  In  thla  court  Is  no  fault 
of  tbe  attom^s  who  represented  him  In 
his  appeal,  as  tb^  did  not  partl^ate  In 
the  trial  In  tbe  court  below. 

Tbe  Judgment  of  the  lower  court  is  hereby 
afllnned.  at  the  cost  of  the  appellant  All 
the  Justices  concurring,  except  BBAU- 
CHAMP.  J.,  who  presided  In  the  ooart  below, 
not  sitting. 


McOARTHT  V.  BBNTLBT. 

(Snpreme  Coort  of  OUofaoma.  Sept  6,  1905.) 

1.  Appeai.  —  Bnx  or  nxosFnons  —  Case- 
Hade. 

Motions  presented  In  the  trial  court  the 
rnlingi  thereon,  and  exceptions  are  not  proper- 
ly part  of  the  record,  and  can  only  be  presented 
and  preserved  for  review  on  appeal  to  ths  8u- 


irane  Oonrt  by  Incorpwatlng  thn  same  Into 
a  bill  of  exceptions  or  case-made. 

[Ed.  Note.^ — For  eases  In  point,  see  vol.  & 
CenL  Dig.  Appeal  and  Error,  {|  23S8-286aj 

2.  Same— OnjEcnoNB  nor  Ratsbd  Below. 

The  record  in  this  case  discloses  no  error 
which  can  be  reviewed  by  this  court 
(Syllabns  by  the  Court) 

Bnror  from  Probata  Oonrt,  Caddo  Countr ; 
M.  N.  Glsh,  Judge. 

Action  by  D.  Bentley  i^nst  J.  B.  Mc- 
Carthy. Judgment  for  plaintiff.  Dtfendant 
brings  error.  Affirmed. 

F.  B.  Riddle,  for  plaintiff  in  error.  A.  J. 
Morris,  for  defendant  In  error. 

BEAUCHAMP.  J.  On  the  Sd  day  of  Oc- 
tober, 1903,  the  defendant  in  error,  D.  Bent- 
ley,  filed  his  petition  in  the  probate  court 
of  -Caddo  county,  praying  judgment  upon  an 
attachment  bond  executed  by  the  WllUamson- 
Halsell-Frasler  Company  and  the  plaintiff 
In"  error,  J.  B.  McCarthy,  for  the  sum  of 
$235  for  damages  for  wrongfully  causing  an 
an  attachment  to  be  levied  upon  certain  per- 
sona] property  belonging  to  defendant  in 
error.  Answer  was  filed  by  the  WllUamson- 
Halsell-Frasler  Company  and  McCarthy.  The 
case  came  regularly  on  for  trial  on  the 
25tfa  day  of  January,  1904.  Bentley  appeared 
In  person  and  by  his  attorney;  McCarthy 
and  his  codefendant  tbe  Wllllamson-Halsell- 
Frasler  Company  not  appearing.  Trial  was 
bad  resulting  In  a  Judgment  against  Benttey 
and  the  WIlllamson-Halsell-FraBler  Company, 
and  on  the  2Sth  day  of  January,  1904,  F. 
E.  Riddle,  as  attorney  for  the  defradants, 
made  aiH>lIcatIon  for  a  new  trial  on  behalf 
of  tbe  WllHamson-Halsell-Frasier  Company, 
which  was  by  the  court  granted,  and  the 
cause  as  between  Bentley  and  the  Wllllam- 
son-Halsell-Frasler  Company  was  set  for 
trial  on  tbe  0th  day  of  February,  1904,  and 
on  tbat  day  Bentley  appeared  by  bis  attorney 
and  the  WUliamson-Halsell-Frasler  Company 
by  its  attorney,  and  the  Wllllamson-HalBell- 
Frasler  Company  and  McCarthy  moved  the 
court  to  correct  tbe  Journal  entry  made  on 
tbe  28th  day  of  January,  1904,  upon  the  mo- 
tion for  a  new  trial,  for  the  reason  tbat 
said  motion  for  a  new  trial  was  made  on 
behalf  of  both  defendants  (Wllllamson-Hal- 
sell-FrasIer  Company  and  McCarthy),  tbat 
defendants'  were  both  represented  by  tbe 
same  attorney  of  record,  and  tbat  said  at- 
torney presented  said  motion  on  behalf  of 
both  defendants,  which  motion  was  by  tbe 
court  heard  and  overruled.  Thereuiwn  the 
Wllllamson-Halsell-Frasler  Company  answer- 
ed ready  for  trial,  and  tbe  plaintiff  dismissed 
as  to  it,  leaving  the  judgment  standing 
against  the  plaintiff  In  error,  McCarthy.  So 
far  as  the  record  in  this  case  discloses, 
no  exceptions  were  saved  by  McCarthy,  by 
bill  of  exceptions  or  otherwise.  The  case  Is 
brought  here  by  McCarthy  by  petition  In 
error,  and  what  purports  to  be  a  transcript 
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ot  the  record  and  of  the  flies  ami  proceed- 
ings In  the  probate  court. 

The  petition  In  error  contains  fire  assign- 
men  ta  of  error:  **(1)  Tliat  said  court  erred 
In  entering  v»  a  jodgment  on  hla  docket 
showing  that  a  new  trial  had  been  granted 
as  to  the  WllUamson-Hala^-Fnuder  C!om- 
pan^t  principal  bn  said  bond,  and  leaving 
the  judgment  still  in  force  i^pUnat  this  plahi- 
tlff  In  oTor,  as  surety  on  said  bond.  (2) 
The  court  erred  In  refusing  to  correct  the 
Journal  oitry,  In  order  fliat  It  might  show 
that  a  new  trial  was  granted  as  to  both 
def&idants.  (8)  The  court  erred  In  not 
setting  the  Judgment  aside  aa  to  ttila  plain- 
tiff In  error,  the  surety  on  said  bond,  after 
the  Bald  Wllllamson-Halseil-Fraslar  Com- 
pany, principal  on  said  bond,  had  been  re- 
leased from  any  liability.  The  court 
erred  In  its  refusal  to  grant  a  new  trial 
as  to  thla  plaintiff  in  error.  QS)  The  court 
erred  In  orarnling  the  motion  of  plaintiff 
In  error  for  a  new  trial,  and  in  attempting 
to  enforce  a  Ju^ment  against  him  aa  surety 
on  said  bond,  afta  the  principal,  the  Wil- 
Hamscm-HalBell-EYaaier  Company,  had  lieen 
roleaaed." 

The  first,  second,  fourth,  and  fifth  asslgn- 
menta  In  error  relate  only  to  alleged  wron 
of  the  court  in  Its  rulings  upon  the  moUona, 
ntme  of  which  ara  a  [»rt  of  the  record 
proper,  and  this  court  has  rqieatedly  held 
that  such  matters  an  not  a  part  of  the  rec- 
ord without  a  case-made  or  bill  of  exceptions. 
McMecban  t.  Christy,  8  Okl.  801,  41  Paa 
882;  Lookabaugh  t.  La  Vance,  6  Okl.  358, 
49  Pac.  65;  City  of  Kingfisher  t.  Pratt,  4 
Okl.  2S4,  43  Pac.  1068;  Menten  t.  Shntlee 
et  aL.  11  OkL  881,  67  Paa  47a  None  of 
the  matters  contained  In  these  assignments 
of  error  lielng  a  part  of  the  Ju^ment  roll, 
and  exertions  to  the  rulings  complained  of 
not  having  been  saved  by  bill  of  exertions 
or  case-made,  as  provided  by  the  statutes 
of  this  territory,  we  cannot  consldor  the 
all^^  errors  complained  of. 

As  to  the  third  assignment  of  error,  the 
record  does  not  disclose  that  any  aM>llcatlon 
has  ever  been  made  to  the  probate  court 
seeking  to  set  aside  the  judgment  as  to  Mc- 
Carthy since  the  action  was  dismissed  as 
to  WlIllamson-Halsell-FraBlar  Compai^,  nor 
that  the  court  haa  ever  passed  xxpcm  that 
question.  In  fact.  It  la  not  shown  by  the 
recwd  tiiat  any  application  to  vacate  and 
Mt  aside  the  judgmmt  ogalnst  McCartiiy 
was  ev«r  made  at  any  time.  The  a^llcatlon 
to  set  aside  the  judgmoit  rendered  In  the 
first  Instance  against  the  WlUlamson-Halsell- 
Frasier  Company  and  McCarthy,  whidi  judg- 
ment was  against  ttiem  jointly  and  severally, 
was  made  on  the  part  ot  the  Wllllamscm- 
Halsell-FraslCT  Company  alcme.  Tb»  only 
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application  of  that  nature  on  Hm  part  <d 
McCarthy  was  an  applleatloa  that  was  made 
to  the  court  aftor  a  new  trial  was  granted 
to  the  WUliamson-Halsell-Fraaier  Company 
to  correct  the  joomal  entry  so  o  to  show 
a  new  trial  was  granted  to  both.  It  Is  not 
questioned  but  that  the  judgmoit  was  proper 
at  the  time  it  was  entered  in  the  first  In- 
stance; the  only  claim  being  that  the  court 
erred  In  not  setting  aside  the  judgment  as 
to  the  plaintiff  in  wror  after  Wtlllaniaon' 
Halsell-Fraaler  Company  had  bem  released 
from  any  llahtUty;  and  this  the  court  has 
never  been  asked  to  do. 

The  record  discloses  no  error  which  can 
be  reviewed  by  this  court  It  might  be  well 
to  ronark  that,  while  the  record  does  not 
disclose  the  facts,  In  the  brief  of  counsel 
for  defendant  in  nror  It  is  stated  that 
injunction  proceedings  weve  commenced  in 
the  district  court  of  Caddo  county  tiy  tlie 
plaintiff  In  oror  to  enjoin  the  collection 
of  this  judgment  against  him  tbr  the  reason, 
ammig  others;  that  the  dlamlasal  of  the 
action  as  to  the  Willlamson-Halsell-FraBier 
Company  was  a  dlsmlnai  of  the  artlon  as 
to  him,  and  in  which  action  it  was  alleged 
and  omtended  by  the  defendant  in  oror  that 
the  redtel  In  the  journal  entry  "that  the 
defendant  in  error  roleaaea  any  canse  of 
action  against  the  WlUlamson-Halsell-Fraa- 
ler  Company  on  the  bond  sued  on,  and  that 
the  judgment  should  be  construed  aa  a  bar 
on  any  action  against  the  WlUlamson-Hal- 
•ell-Frasler  Company  on  said  bond,"  was  In- 
aepted  by  counsel  for  plaintiff  in  error,  and 
that  counsel  tor  defmdant  In  error  was 
induced  to  and  did  sign  and  O.  K.  said 
journal  entry  upon  ttie  fraudulent  representa- 
titms  and  promises  of  the  attorney  for  plain- 
tiff In  error  and  the  WiUiamson-Halsell- 
Frasler  Company  that.  If  he  would  approve 
the  aald  journal  entry,  the  jnt^ment  would 
be  at  ohce  paid  and  satisfied;  that  a  trial 
was  bad  betoro  tiie  district  court  and  a 
referee,  and  after  hearing  the  evidence  the 
referoe  found,  and  the  court  approved  .the 
finding,  that  the  contention  of  the  detondant 
was  true;  and  that  the  action  In  the  probate 
court  was  dismissed  aa  to  the  Wllllamson- 
Halsdl-Fraaler  Company  without  prejudice 
to  a  futnro  action.  The  court  approved  the 
report  and  findb^  of  the  referee,  and  denied 
the  injunction,  which  judgment  of  the  dis- 
trict court  has  never  been  appealed  from. 
So  that  this  court  Is  asked  to  do  the  very 
thing  the  district  court  after  a  full  hearing 
iQMn  the  facte  refused. 

There  being  no  error  In  the  record  that 
can  be  propwly  considered  by  this  court, 
the  petition  In  error  Is  dismissed,  at  the 
coste  ot  the  plaintiff  In  wror.  All  ttie  Jus- 
tices concurring. 
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DUNN  T.  OVERTON  et  aL 
(Sapreme  Court  <rf  Oklahoma.  Sept  6,  190S.) 
Retuvih  —  Attaohmsht  —  Fbauouukt 

In  reple^n  by  A.  agraltut  ao  officer  who 
Joatifies  under  a  writ  of  attachment  against 
the  property  of  B.,  on  the  sroundtt  of  a  fraada- 
lent  transfer  of  tii»  pr<q»ert7  by  B.  to  A.  to 
defeat  the  crediUm  of  B.,  It  Is  a  material  ele- 
ment ot  snch  defense  that  the  relation  ot  debtor 
and  creditor  exists  between  the  attachment 
plaintiffs  and  and  the  queetion  as  to  wheth- 
er  snch  transfer  was  fraudulent  is  immaterial, 
until  the  officer  has  shown  that  he  reswesents 
creditors. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Greer  Gonntr; 
"btfore  jQBtlce  Jamee  K.  Beanchamp. 

Action  by  Mary  J.  Dunn  against  John  B. 
OTerton  and  others.  Judgment  for  defend- 
juita,  and  plaintiff  brings  error.  BeTersed. 

Bhartd.  Keatm  ft  Wells,  for  plalntUt  In  er^ 
ror.  Uarrett  ft  Garrett^  tor  defendanta  in 
-«m>r. 

PEB  GTTRIAM.  This  was  an  action  In  re- 
plevin brought  by  the  plaintlfiF  in  error  to 
recover  certain  live  stock  levied  upon  by 
-tbe  defendant  In  error,  sherifE  of  Oreer 
coimty,  under  a  vrrit  of  attachment  The 
writ  of  attachment  was  Issued  out  of  the 
-probate  court  of  Greer  county  in  an  action 
there  brought  by  Glllland  ft  Co.  against  J. 
V.  Dunn,  husband  of  the  plaintiff  In  tbla 
case.  Dunn  was  sued  by  Gillland  ft  Co.  in 
the  probate  court  for  debt  The  plaintiff 
brought  this  action  to  recover  possession  of 
the  property  levied  upon,  allegli^  that  It 
belonged  to  her.  The  defendants,  answer^ 
Ing,  chained  that  he  held  the  property  by 
virtue  of  the  writ  of  attachment  Issued  as 
above  stated,  and  alleged  tiUe  to  the  prop- 
erty In  plaintiff's  husband,  and  further 
charged  that  plalntUTs  title  thereto.  If  any 
she  had,  was  fraudulent  as  to  Dunn's  cred- 
itors, and  that  Glllland  was  one  of  snch 
creditors.  The  cause  was  tried  in  tbe  court 
below,  and  the  evidence  offered  was  ad- 
dressed exclusively  to  the  question  of  own- 
ership of  the  property,  no  evidence  being  in- 
troduced tending  to  show  any  Indebtedness 
of  J.  F.  Dunn  to  Glllland  ft  Co.  J.  V.  Dunn 
is  not  a  party  to  this  action,  and  Mrs.  Dunn 
was  not  a  party  to  the  action  in  the  probate 
court  Tbe  verdict  and  judgment  was  in 
favor  of  tbe  defendants.  Motion  for  a  new 
trial  was  overruled,  and  the  cause  cornea  to 
this  court  upon  error. 

Tbe  right  of  the  defendants  in  error  to 
recover  In  the  court  below  was  dq)endait 
uptm  the  existence  of  an  indebtedness  from 
J.  F.  Dunn  to  Glllland  ft  Co.,  without  which 
there  was  no  right  of  action  against  Dunn, 
and  no  rightful  levy  of  an  attachment  upon 
bis  property.  The  failure  In  this  case  to 
make  proof  of  such  Indebtedness  brings  tbe 
case  within  the  conclusions  reached  by  this 
court  In  Marrinan  ft  Bros,  t.  Hannali  V, 


Knight.  7  OkL  41d,  54  Pac.  656,  which  holds 
that  under  such  drcnmstances  a  recovery 
cannot  be  had  by  tbe  defendants  In  error. 

The  judgment  of  the  district  court  of  Qreee 
county  Is  reversed,  and  tbe  cause  remanded, 
with  Instructions  to  the  trial  court  to  sus- 
tain the  motion  tor  a  new  trlaL 


LEE  et  a1.  v.'  ELLIS. 
(Supreme  Court  of  Oklahoma.   Sept  6,  190S.) 

Public  Lands — Homestead  Entbt — Validitt. 

One  who  was  within  the  Cbilocco  reserva- 
tion before  the  hoar  of  12  o'clock  nocm,  central 
standard  time,  of  September  16,  1893,  and  made 
tbe  race  from  such  reservation  into  that  part 
of  tbe  Cherokee  Outlet  which  was  opened  to  set- 
tlement on  that  day,  is  not,  by  reason  thereof, 
disqualifled  from  settilng  upon  and  filing  a 
homestead  entry  upon  a  portion  of  raid  land. 
(Syllabus  by  the  C!ourt) 

Error  from  District  Court,  Kay  C!onnty; 
before  Justice  B,  T.  Hainer. 

Action  .between  Bam  Lee  and  George  P. 
Endicott  and  Herbert  B.  Ellis.  Judgment 
for  Bllla,  and  Lee  and  Kndlcott  bring  error. 
Affirmed. 

S.  H.  Harrla,  tor  plalntUb  In  error.  W.  S. 
Cllne  and  Claude  Duval,  tat  defendant  In 
mor. 

BEAUCHAMP.  J.  This  Case  involves  the 
question  as  to  whether  one  who  made  the 
race  into  the  Cherokee  Outlet  on  S«ptembar 
16,  3S88,  from  the  Cbilocco  Indian  School 
reserratlon,  is  a  sooner,  and  thertf ore  dis- 
qualified to  make  homestead  entry  on  any  of 
the  lands  thrown  open  for  settlement  by  the 
President's  proclamation  c^todng  the  Cher- 
okee Outlet  to  settlement  Herbert  B.  Bills, 
the  detwdant  in  error,  made  the  mn  into 
the  Cherokee  Outlet  the  day  of  the  opoilng, 
and  made  homestead  entry  on  the  land  In 
controversy,  which  la  tike  8.  W.  ^&  of  sec- 
tion 15,  township  28,  M.  of  range  2  SL  of  the 
Indian  meridian,  in  Kay  county.  Tbe  inden- 
tical  questiims  Involved  in  this  case  have 
been  decided  this  court  in  the  case  of  Mc- 
Oalla  V.  Adcer,  filed  September  8,  1904,  re- 
ported in  78  Pac.  223.  Upon  the  anthoritjr 
of  that  case,  and  the  authorities  there  cited, 
the  judgment  of  the  district  court  of  Kay 
county  Is  affirmed,  with  costa  to  plaintiff 
In  error.  All  the  Jnsttces  concurring,  exc^t 
HAINBB,      Who  tried  the  case  below,  not 

SttttDg, 


TBBWILLIGBB  v.  GEOBGB  O.  BIGHABD-' 

SON  UACa  CO. 
(Supreme  Court  of  Oklahoma.  Sept  6,  1906.) 

Bills  and  Notes — CoNsroERATioH — FAansn. 

The  George  O.  Richardson  Machine  Com- 
pany sold  one  Pease  certain  threshina  ma- 
chinery on  time  payment,  receiving  as  collateral 
secnri^  the  note  of  one  Terwilliger,  which  was 
executed  and  delivered  to  said  macbiiie  oon- 
pany  «pon  the  vwbal  promise  of  Pease  to 
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thresh  gnila  for  him  tn  u  amount  eonal  to  th« 
value  of  the  oote.  Pease  failed  to  threoh  Ter- 
willlger's  grain,  and  m^de  default  in  bis  pay- 
ment to  the  companr.  Htld,  that  Tervtlliger 
cannot,  because  of  Pease'a  defaolt  to  bim,  es- 
cape hifl  I]abilit7  to  the  company. 

(Syllabus  bj  the  Cotirt) 
Error  from  District  Court,  Grant  County; 
before  Justice  James  K.  Beaucbamp. 

Action  by  the  George  O.  Rlcuardson  Ma- 
chine Company  against  Mabel  Terwilllger, 
administratrix  of  the  estate  of  F.  A.  TerwU- 
llger.  Judgment  for  plaintiff,  and  defendant 
tffings  error.  Affirmed. 

J.  A.  Bnmette,  for  plaintiff  In  error.  Glias. 
I*  Pnrrei  and  Gliai,  6.  Tank^,  ftv  d^tendant 
in  error. 

OILLBTTUb  J.  ^nils  la  an  action  by  the 
defendant  In  error  to  recover  from  the  plain- 
tiff in  error  upon  a  promissory  note;  the 
action  being  bron^t  in  tbe  district  cotirt 
of  Grant  county.  Tbe  caee  was  tried  to  the 
court  upon  the  following  agreed  statement 
of  facts: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  plaintiff  and  defendant  that  the 
following  shall  be  consldraed  by  the  court 
as  the  facts  in  the  said  case,  and  Judgment 
shall  be  rendered  by  the  court  wttik  like  effect 
as  If  the  evidence  In  tae  said  case  had  been 
submitted  to  it  for  Its  consideration  and  jndg* 
ment;  jury  being  waived:  First  That  the 
plaintiff  herein,  George  O.  Richardson  Ma- 
chine Company  Is  a  corporation  duly  organ- 
ized and  existing  under  tbe  laws  of  tbe 
state  of  Missouri,  and  has  complied  with 
all  the  laws  of  tbe  territory  of  Oklahoma 
governing  and  concerning  f<»elgn  corpora- 
tions. Second.  That  during  the  year  1902 
J.  R.  Swartzei  was  the  agent  of  the  plain- 
tiff at  the  city  of  Caldwell,  Kan.,  for  the 
purpose  of  selling  threshing  machinery  and 
other  agricultural  implements  at  the  city  of 
Caldwell  and  adjacent  territory  of  Sumner 
county,  Kan.,  and  Grant  county,  Okl. 
Third.  That  In  the  spring  or  early  summer 
of  1902  the  said  J.  B.  Swartzei,  agent 
of  the  plaintiff,  sold  a  complete  threshing 
outfit  to  one  James  Pease,  and  to  secure 
the  purchase  price  of  said  machinery, 
and  as  collateral  to  tbe  notes  of  said  Pease 
to  the  plaintlfT,  the  said  James  Pease  secut^ 
ed  notes  from  various  farmers  in  the  vicinity 
of  Oaldwell,  which  were  to  be  paid  by  such 
persons  to  the  said  Pease  when  be  should 
do  their  threshing  In  the  year  1902;  among 
them  being  the  note  sued  on  herein.  Fourth. 
At  no  time  was  the  said  P.  A.  TerwlUlger, 
deceased,  indebted  to  the  said  J.  R.  Swartzei 
or  tbe  George  O.  Richardson  Machine  Compa- 
ny, in  any  amount  whatsoever,  prior  to  tbe 
execution  of  the  note  sued  on  herein,  fifth. 
Th&t  tbe  sole  and  only  consideration  of  the 
note  sued  on  herein  was  tbe  promise  of  James 
Pease  that  he  would  do  the  threshing  for  tbe 
said  F.  A.  Terwilliger  for  the  season  of  1902; 
that  the  promise  of  the  said  Pease  to  do 


this  threshing  for  the  said  F.  A.  TerwilUger. 
was  verbal  only.  Sixth.  That  the  farmer^ 
notes,  among  such  notes  being  the  one  sued 
herein,  were  procmwd  by  the  said  James 
Pease  and  J.  B.  Swartzei,  not  only  with  the 
knowledge  of  the  plaintiff  company,  bat 
such  a  procedure  was  a  part  of  Its  genmU 
requirements  and  directions.  Seventh.  On 
or  about  the  4tb  day  of  August.  1902,  after 
having  received  and  started  bis  threshing 
outfit,  the  said  James  Pease  abandoned  ft 
and  left  the  country,  and  wholly  failed  to  do 
tbe  threshing  of  F.  A.  Terwilliger  for  the 
year  1902:  Eighth.  Immediately  after  the 
4tb  day  of  August,  1902.  tbe  plaintiff,  through 
agent,  W.  B.  Rice,  and  local  agent,  J.  R. 
Swartzei,  took  possession  of  the  said  thresh- 
ing machine,  and  foreclosed  Its  chattel  mort- 
gage on  the  same,  and  sold  the  said  machine 
to  Conklln  Bros.,  who  continued  to  operate 
the  said  machine  during  tbe  balance  of  the, 
season  of  1902.  Ninth.  That  the  notes  <tf' 
James  Pease  to  the  plaintiff,  to  which  this 
note  is  and  was  collateral,  have  never  been 
paid  by  the  said  James  Pease  or  any  one 
else  for  him.  Tenth.  That  the  said  F.  A.  ^r- 
willlger  repeatedly  reqnested  and  demanded 
of  the  plaintiffs,  Its  ag^ts  and  Hrrants,  and 
of  tbe  Conklln  Bros.,  wbo  were  operating  1i» 
said  machine,  to  do  bis  tiurasbing  in  tbe 
season  of  19(Ki,  bat  the  plaintiffs,  its  agents. 
swnmtB,  and  said  Oonklln  Bros,,  wholly  Call- 
ed, Delected,  and  refused  to  do  the  uM 
threshing,  and  th«  said  F.  A.  Terwilliger 
employed  another  machine  and  outfit  to  do 
said  threshing,  and  paid  for  the  same. 
EleventiL  That  the  note  sued  npon  herein 
was  one  of  the  sorles  whldi  the  plaintiff 
required  of  Peaae  as  collateral  security  to 
the  notes  doe  from  the  said  Pease  to  the 
said  plaintiff.  Wlillc  said  note  was  taken 
in  the  name  of  the  said  J.  B.  Swartsel.  it 
was  in  fact  intended  to  be  payable  to  James 
Pease,  and  to  be  as  collateral  security  ta 
the  notes  of  the  said  James  Pease  to  the 
plaintiff.  The  plaintiff,  when  it  accepted 
the  note  sued  on,  knew  that  the  consldaa- 
tlon  thereof  was  that  Pease  should  do  Terwll- 
liger's  threshing  in  the  year  1902.  Twelfth. 
That  the  contract  of  Pease  to  do  the  thresh- 
ing for  those  wbo  had  made  collateral  notes 
was  to  apply  to  this  note  tbe  same  as  to 
tbe  other  collateral  notes  given  by  the 
various  farmers,  and  the  conslueratlon  was 
that  the  said  Pease  was  to  do  the  threshing 
of  the  said  F.  A.  Terwilliger  In  the  season 
of  1902.  Thirteenth.  That  in  March,  1903, 
the  said  F.  A.  Terwilliger  died  intestate,  and 
tbe  defendant,  the  said  Mabel  Terwilliger, 
is  the  duly  appointed,  qualified,  and  acting 
administratrix  of  the  estate  of  the  said 
F.  A.  Terwilliger,  deceased,  and  that  due 
legal  demand  has  been  made  by  the  plaintiff 
□pon  the  administratrix  of  the  aaid  estete 
for  the  allowance  and  payment  of  said  note; 
that  tbe  aame  was  refased  prior  to  the 
filing  of  this  stit  Fourteenth.  That  tbe 
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■aid  original  note  Is  attached  hereto  and 
nwAed  'Bzblblt  A,*  and  made  a  part  bereot. 
That  the  said  note  or  any  part  of  It  has 
nerer  been  paid,  and,  If  the  eonrt  shall 
decide  that  the  defendant  herein  is  lUble 
on  the  said  note,  that  there  Is  due  the  sum 
of  ^  to  this  plaintiff.  Fifteenth.  That 
afttf  the  execution  of  the  sidd  note,  and 
btf m  tbB  matortly  thereof,  and  on  or  ahont 
the  20tb  daj  of  Jnne,  1902,  the  said  J.  R. 
Sn-artsel  placed  hU  written  stgnatnre  npini 
the  back  of  the  said  note,  and  delivered  Hie 
same  to  the  plaintiff  herdn,  who  has  been 
the  legal  holder  of  the  same  ever  since." 

Exhibit  A,  attached  to  said  stlpnlaUon,  is 
as  follows: 

"«7B.OO.  Oaldwell,  Kansas.  5/0,  1802.  For 
Talue  received  In  — — -  I  promise  to  pay 
J.  R.  Swartzel,  dealer  In  implements,  etc., 
or  order,  at  Caldwell,  iTflnnaa,  Seventj^Fire 
poHars,  with  Interest  at  the  rate  of  eight 
per  cent,  per  annum  from  maturity.  The 
title,  ownership,  and  right  of  possession  of 

the  said  for  which  this  note  is  given 

shall  not  pass  from  payee  until  this  note, 
Incindliuc  Interest,  shall  have  been  paid,  and 
the  holder  may  at  any  time  declare  this 

note  due,  take  poeeeaslon  of  said  ,  and, 

having  given  ten  days*  notice  of  the  time 
and  place  of  sale,  sell  the  same  at  public 
auction,  and  Indorse  the  proceeds,  less  «- 
penses  and  costs,  on  this  note.   D.  A.  Terwil- 

Hger.   Witness    1,828.   Post  olBce, 

Caldwell.  County   ■   State.  Kansas. 

Lives  miles  north,  lives  miles 

east  lives    miles  south,  lives   

miles    west   Taken    by   ,  Agent" 

Judgment  In  the  court  below  for  the  plain- 
tiff, and  defendant  brings  the  case  to  this 
court,  allying  error. 

It  Is  urged  by  counsel  for  plaintiffs  in 
error  that  the  consideration  for  which  the 
note  sued  on  having  wholly  failed,  and  the 
company  having  received  the  same  with 
knowledge  of  what  the  consideration  was, 
it  was  not  an  innocent  purchaser  for  value, 


and  was  not,  therefore,  entitled  to  recover 
in  this  action.  This  contention  cannot  be 
sustained.  The  note  sued  on  was  given 
TerwllUger  without  condition  expressed  In 
the  note.  It  was  a  plain  note  of  hand  for 
value  received,  due  September  1st  after  its 
date*  May  5th.  The  compai^  demanded 
security  for  a  time  sale  of  certain  threshing 
machinery  s(dd  to  Pease,  the  purt^aser,  and 
Pease  gave  the  security  demanded,  which 
was  in  part  tiie  note  in  question.  Trawll- 
Uger  executed  it  with  full  knowledge  that 
it  was  delivered  to  the  cranpany  as  collateral 
secnilly  for  the  sale  of  the  machln«y  about 
to  be  made  to  Pease.  To  that  extent  Terwll- 
liger  was  a  party  to  and  Induced  the  salew 
The  company  may  have  known  what  c<»- 
Blderatlon  was  moving  from  Pease  to  Terwll- 
Uger, and  that  the  note  was  only  a  promise 
for  a  promise.  The  company,  however,  was 
nota  par^  to  any  agreement  between  Terwll- 
Uger and  Pease,  except  to  that  extent  tiiat,  in 
consideration  of  tlw  execution  and  deUvery 
of  TerwIUIger'8  note  as  collateral,  the  ma- 
chinery wonld  be  sold  to  Pease.  This  con- 
sideration was  fully  carried  out  by  the 
company,  and,  when  carried  out,  Mr.  TerwU- 
Uger  was  thereafter  liable  upon  his  contract. 
The  company  not  being  actually  or  impliedly 
a  guarantor  that  Pease  would  perform  hhi 
verbal  agreement  with  TerwllUger.  it  can- 
not be  held  liable  for  his  (Pease's)  failure 
to  perform  such  agreement  Under  the 
agreed  statement  of  facte  in  this  case, 
Terwilllger  was,  in  effect,  the  guarantor  of 
Pease^s  contract  with  the  company  to  the 
extent  of  the  note  in  question,  in  considera- 
tion of  the  sale  of  the  machinery,  and  can- 
not, because  of  Pease's  default  In  his  promise 
to  him,  vrithdraw  from  his  llabUlty  as  such 
guarantor. 

The  Judgment  of  the  court  below  Is  af- 
firmed at  the  costs  of  the  plaintiff  In  error. 
All  the  Justices  concurring,  except  BEAU- 
CHAMP,  J.,  who  presided  In  the  court  below, 
not  sitting. 
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WILLIAMSON  T.  WILLIAMSON. 
(Saprema  Otnut  of  OUaboma.  Sept.  6,  190BL) 
1.  Appeal  aro  Bbbob— Oabb-Madb— Indcx- 

IKO. 

The  rules  of  the  Sapreme  Court  do  not  re- 
quire that  a  caae-made  shall  be  indexed,  but 
only  that  counsel  for  the  plaintiff  in  error 
Bhall  number  the  pases  of  the  petition  in  error 
and  record  before  filing  the  same. 

[Bd.  Note. — For  cases  in  iwlnt,  see  toI.  S. 
Cent  Dig.  App^  and  Error.  H  2S00.  2004.] 

Z  Same— NECEsaiTT  or  Case-Made. 

The  statutes  of 'this  territory  provide  for 
two  methods  for  bringing  a  case  to  the  Supreme 
Court  There  must  be  filed  with  the  petition 
in  error  a  transcript  of  the  proceedings  Id  the 
court  below  or  a  case-made. 

[Bd.  Note. — For  cases  In  poInLMe  vol.  8, 
Ooit  Dig.  Appeal  and  Brror,  i  2622.] 

8.  Same  —  Review  —  RuuNO  on  Deuubbeb. 

The  record  in  this  case  examined,  and 
found  that  exceptions  to  the  ruling  of  the  trial 
court  in  sustaining  the  demurrer  to  the  peti- 
tion were  sufficiently  saved  to  present  the  er- 
rors complained  of  to  this  court 
4.  JuDaHEirr  —  SrmNO  Asidii--New  Tbiai. 

Section  4760,  Wilson's  Ber.  ft  Ann.  St 
1903,  authorizes  the  district  courts  to  vacate 
ttieir  judgments  and  to  grant  a  new  trial,  where 
fraud  is  practiced  by  the  successful  party  in 
obtaining  the  judgment  sought  to  be  vacated, 
and  where  a  part^  is  sued  in  the  district  court^ 
waives  s^vice  ot  summons,  and  has  bad  fall 
opportunity  to  make  any  proper  defense  in  the 
action  and  is  not  prevented  therefrom  by  any 
fraud  practiced  by  the  plaintiff,  bat  neglects 
to  appear  and  defend  in  such  action,  aueh  neg- 
ligence is  no  ground  for  setting  aside  a  jndr- 
meat  or  for  granting  a  new  trlaL 
(Syllabui  by  tha  Ooart) 

BiTor  from  District  Oonrt,  Canadian  Coun- 
ty; before  Justice  a  F.  Inrln. 

Actum  by  Nellie  Wllltamwm  against  B.  J. 
WllUamson.  Judgment  for  defendant,  and 
plaintiff  bringB  error.  AflSrmed. 

O.  S.  Pearl  and  Baldwin  ft  Marsh,  for 
plaintiff  in  error.  JoMpta  O.  Lowe,  for  de- 
fendant In  error. 

BEAUCHAMP,  J.  This  action  was  com- 
menced by  the  plaintiff  in  error  against  the 
defendant  In  error  In  the  district  cotirt  of 
Canadian  county,  by  petition  mider  the  pro- 
Tlaion  of  section  4760.  Wilson's  Rev.  ft  Ann. 
St  1903,  to  vacate  a  decree  of  divorce  previ- 
ously entered  In  that  court,  divorcing  the  de- 
fendant from  the  plaintiff,  and  for  a  new 
trial  on  the  grounds  of  fraud  practiced  by 
defendant  in  obtaining  the  decree.  The  de- 
fendant demurred  to  the  petition,  which  was 
by  the  court  sustained,  and  judgment  given 
tor  the  defendant  for  costs.  Exceptions 
were  saved  by  plaintiff,  and  she  brings  the 
case  here  by  petition  in  error  and  case-made 
for  review. 

It  is  contended  by  the  defendant  that  the 
petition  in  error  should  be  dismissed  for  the 
reason  that  the  case-made  is  not  indeed  as 
required  by  the  rules  of  this  court  The 
pages  of  the  petition  In  error  and  the  record 
are  numbered,  and  that  1b  all  that  is  re- 
anired  or  neceaaary  in  that  reapect 


Again,  it  la  contended  that  the  record 
not  properly  authenticated,  and  this  proceed- 
ing ahonld  be  dlsmiased  for  that  reason,  and 
it  is  argued  "that  the  clerk,  not  the  Judge, 
la  the  custodian  of  the  records.  The  dettc 
alone  can  certify  as  to  what  the  record  con- 
tains. The  judge  cannot  do  It  The  clert 
does  not  certify  that  the  record  attached  to 
the  petition  In  error  Is  correct,  and  a  full  and 
complete  transcript"  The  record  filed  with 
the  petition  in  error  does  not  purport  to  be  a 
transcript  of  the  record  of  the  proceedings 
uad  in  the  case,  but  a  case-made,  and  oar 
attention  is  not  directed  to  any  defect  in  the 
record  as  a  case-made;  and  upon  examina- 
tion we  find  tliat  It  was  served,  settled,  cer- 
tified, and  signed  by  the  judge  as  true  and 
COTrect,  and  attested  and  filed  by  the  dei^ 
all  in  doe  time  and  attached  to  and  filed 
with  the  petiticm  in  error  in  this  court,  as- 
provided  by  sections  4443  and  4444,  St  1833. 
Our  statutes  provide  for  two  methods  for 
bringing  a  case  to  this  court  There  must 
be  filed  with  the  petition  in  em»r  a  tran- 
script of  the  proceedings  in  the  court  below, 
or  a  case-made.  Wade  v.  Mitchell,  14  OkL 
ItJS,  79  Pac.  96. 

And  again  it  ia  contoided  by  the  defend- 
ant in  error  "that  no  exception  was  saved 
to  the  ruling  of  the  court  sustaining  the  de- 
murrer to  the  petition,  and  that  therefore 
there  Is  nothing  In  the  record  for  this  court 
to  pass  upon."  In  this  we  find  tliat  counsel 
IB  mistaken.  The  journal  entry  as  disclosed 
by  the  record  recites  "that  to  the  order  and 
ruling  of  the  court  and  sustaining  said  de- 
murrer the  aaid  plaintiff  at  the  time  ex- 
cepted." 

Having  disposed  of  all  of  tlie  preliminary 

questions  raised  by  counsel,  we  will  now 
proceed  to  dispose  of  the  case  upon  the 
merits.  Does  the  petition  state  facts  snf- 
fldent  to  constitute  a  cause  of  action,  and 
to  justify  the  relief  demanded  by  plaintiff? 
The  petition  aUegea  that  the  judgment  was 
obtained  by  fraud  practiced  upon  her  by  de- 
fendant through  his  attorney,  George  B. 
Bingham,  in  this,  to  wit:  that  Bingham* 
"after  the  allowance  by  the  court  of  allmtmy 
pendente  lite  was  made,  went  to  Amarlllo, 
Tex.,  where  plaintiff  was  tbm  engaged  at 
work  in  a  hotel  to  support  herself,  and  told 
plaintiff,  and  represented  to  her,  that  tlie 
allegations  of  the  petition  then  on  file  fW  a 
divorce  from  her  were  such  that  she  could 
not  procure  any  of  the  property,  money,  or 
effects  that  belonged  to  her  and  d^endant, 
and  that  she  could  not  afford  to  appear  and 
reelst  said  action  for  a  divorce,  but  tbat, 
out  of  the  'goodness  of  his  heart*  defoidant 
was  wllllii^  to  'give*  her  the  sum  of  $200. 
and  that  defendant  refused  said  sum.  Thai 
Bingham,  as  the  attorney  for  defendant  and 
acting  for  him  in  the  premises,  by  divers 
statements,  suggestlona,  and  hints  woAed 
upon  the  fears  and  loneliness  of  plaintiff, 
and,  by  assuring  lier  that  she  could  only  get 
$160  alimony  all  told.  Induced  bar  to  aooapt 
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9S00,  and  ilgii  a  waiver  of  appearance,  and 
Induced  ber  to  sign  lettm  addressed  to  tbe 
clerk."  Tbe  record  does  not  dlselose  whoi 
tiie  waiver  of  aerrlce  ol  annmunie  waa  signed 
by  plaintiff,  bat  fbe  Jndsmoit  waa  rendered 
Norember  22.  1902.  Aa  will  be  eeen.  ttaa 
only  allegation  of  fraud  la  of  misr^tresenta- 
tlOD  bj  def^dant's  attorn^  aa  to  the 
amonnt  of  alimony  that  she  coold  recover, 
and  by  which  she  was  induced  to  make  set- 
ttamoit  of  the  property  rights,  end  to  sign 
a  waiver  of  service  ot  summons;  there  la 
no  allegation  that  the  defendant  or  Ids  at- 
torney practiced  any  frand  In  obtaining  the 
decree  of  divorce.  The  plaintiff  had  notice 
of  the  actlott  against  her,  and  If  ahe  had  an^ 
defense  she  bad  full  opportnnity  to  present 
It.  The  waivo-  of  the  service  of  aommons  In 
no  way  prevented  her  from  appearing  in 
the  case,  and  making  any  defmae  that  she 
bad.  Negligence  at  a  party  Is  no  ground 
for  setting  aside  a  Judgment  or  for  granting 
a  new  trial.  Tlie  statntes  under  which  this 
actltm  was  commoiced  anthorlze  the  court 
to  vacate  the  Judgment  and  to  grant  a  new 
trial,  where  fraud  Is  practiced  by  the  buo 
ceeafnl  party  In  obtaining  the  Judgment 
sought  to  be  vacated;  and,  as  the  petition 
contains  no  all^tlon  of  fraud  in  obtain- 
ing tbe  Judgment,  the  order  of  the  trial  court 
anstalnlng  the  demurrer  to  the  petition  was 
right,  and  the  Judgmoit  for  costs  necessari- 
ly followed. 

The  Judgment  ot  the  trial  court  Is  ttwe- 
fore  afOnned,  with  coets  to  plalntlfl  In  error. 

IRWIN,  J.,  who  tried  the  case  below,  not 
rittlng.  All  <tf  the  other  Justices  cwcnrrlng. 


REBS  V.  GRAY  et  sL 
(Supreme  Court  of  Oklahoma.   Sept.  S,  1906.) 

Appeal— Bkvikw—Evidencx  not  in  Recobd. 

Where  the  record  proper  affirmatively  shows 
that  all  the  evidence  taken  on  the  trial  Ib  not 
incorporated  therein,  and  the  only  attempt  to 
cure  omissions  in  the  record  is  by  statements  in 
the  petition  in  error,  this  court,  following  prec- 
edent, will  decline  to  pass  upon  assignmenta  of 
error  arisiiq;  wholly  on  the  erfdsnee. 
(Syllabus  by  the  Court.) 

Error  from  Dlatrlct  Comr^  Ouster  County; 
bef&re  Justice  C.  F.  Irwin. 

Action  by  J.  O.  Rees  against  W.  A  Gray 
finA  Laura  L.  Oray.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

H.  P.  Bailey  and  Rutherford  Brett  for 
plaintiff  In  error.  W.  D.  Cardwell,  for  de- 
fwdanta  in  error. 

PANCOAST,  J.  Plaintiff  In  error  brought 
an  action  to  recover  Ju^rment  against  de- 
fendants In  error  for  breach  of  warranty 
of  title  to  real  wtata  At  the  time  of  com- 
mencement of  the  action  he  sought  aid  by 
attachment  upon  affidavit  setting  forth  vari- 
ous grounds  therefor.    Shortly  thereafter 


he  filed  an  amended  petition,  to  which  de- 
fendants below  demurred.  The  demurrer 
was  overruled,  and  the  deCmdants  in  error 
filed  their  answa-,  and  moved,  also,  to  dis- 
solve the  attachment  Plaintiff  replied,  and 
upon  these  pleadings  trial  wu  had.  The 
court  found  "that  the  allegattcms  of  plaln- 
tUTs  petitl<m  are  not  supported  try  the  evi- 
dence," dissolved  the  attachmmt.  and  rear 
dered  Judgment  fat  defendanta  below  for 
coBte.  Upon  tiie  dissolution  of  tbe  attach- 
ment and  the  finding  of  the  court  against 
plaintiff  upon  the  evidence,  error  is  predi- 
cated. 

The  record  before  us  Is  imperfect  The 
death  of  the  stoiographer  who  took  the 
evidence,  and  the  Inablll^  of  plaintiff  In  m- 
ror  to  procure  a  transcript  of  the  evidence 
taken  on  the  trial,  are  facts  suggested  In 
tbe  petition  in  wror,  and  an  attempt  Is 
made  to  embrace  in  the  case-made  a  Btate> 
ment  at  abstract  of  the  testlmimy  given 
bdow.  Aside  from  a  redtal  In  the  peti- 
tion In  error  that  all  the  evidence  In  the 
case  Is  preserved  in  the  abstract  thweof 
attached  to  the  record,  there  Is  nowhere 
in  the  record  itself  a  statement  that  all  the 
evidence  Is  incorporated  therein.  In  flict 
the  record  Itself  affirmatively  shows  that 
so  much  of  the  testimony  given  on  the 
trial  as  was  applicable  to  the  questlai  of 
fact  raised  by  the  verified  denial  of  the  cxa- 
rectnesB  of  the  grounds  for  attachment  Is  not 
here.  A  stetement  In  tbe  petition  in  error 
that  all  tbe  evidence  Is  preserved  in  the 
record  Is  not  sufficient  to  cure  the  omission 
of  a  recitation  to  that  effect  In  the  case- 
made  proper;  and.  In  the  absence  ot  evi- 
dence vital  to  a  consideration  of  the  assign- 
ment of  error,  it  is  Impossible  for  this  court 
to  decide  disputed  questions  arising  thereon, 
and,  following  precedent  we  must  decline 
to  do  Bo. 

The  Jndgmrait  of  tbe  trial  court  is  there- 
fore affirmed. 

IRWIN,  J.,  who  tried  the  case  below,  not 
dtting,  All  the  other  Jnstlcee  cmcurring. 


AUI^PMAN  TAYLOR  MACHINBRY  CO.  v. 
BURGHBTT,  Sheriff,  et  aL 

(Soprane  Court  (tf  Oklahoma.  Sept  B,  1905.) 

L  OmoKBS — Official  Bond. 

Ordinarily  the  duration  of  the  sureties* 
liability  on  the  official  bond  of  a  public  officer 
is  coextensive  with  the  officer's  official  tenure 
of  office,  and  ceases  when  the  term  expires  by 
operation  of  law. 

[Ed.  Note. — For  cases  In  point  toI*  87* 
Cent  Dig.  Officers,  |  235.] 

2.  Evidence — Judicial  Notice. 

The  courts  of  this  territo^  will  take  Judi- 
cial notice  of  tbe  terms  of  office  of  public  of- 
ficers, where  fixed  by  the  statutes  of  the  terri- 
tory. 

[Ed.  Note.— For  cases  in  point*  sss  voL 
Gent  Dig.  Ifivldence^  H  <»•  07J 
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8.  Officebs — Actions  or  OmciAL  Boitds. 

To  entitle  the  plaintiff  to  recover  in  an 
actloB  upon  the  official  bond  of  a  public  officer. 
It  Is  DecBBsarr  for  the  plaintiff  to  allcce  and 
to  show  in  his  iwtition  defaults  which  are 
covered  by  and  included  within  the  conditions 
of  the  bond  sued  on. 
(Syllabus  by  th»  Court) 

Error  from  District  Ootirt,  Ktngflrtw 
County;  before  Justice  C.  F.  Irwin. 

Action  by  t&e  Avltman  Taylw  MachlnOT 
Company  against  B.  W.  Bundiett,  as  Shov 
lit,  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Affirmed. 

Stevens  &  UUler,  for  plaintiff  in  error. 

BBAUCHAMP,  J.  This  action  was  com- 
menced by  tbe  plaintiff  in  error  In  the  dis- 
trict court  of  Kingfisher  county  against  the 
defendants  In  error  to  recorer  upon  the  of- 
ficial bond  of  B.  W.  Borcbett,  as  sheriff. 
The  defendants  demnrred  to  the  petition  of 
the  plaintiff,  for  tbe  reason  that  the  petition 
does  not  state  facts  sufflclent  to  constitute  a 
cause  of  action  In  favor  of  plaintiff  and 
against  defendants.  Ttie  trial  court  sus- 
tained tbe  demurrers.  Tbe  plaintiff  electing 
to  stand  nptm  Its  petition  and  refusing  to 
furtber  plead,  the  court  rendered  Judgment 
for  tbe  defendants  for  costs,  ucepttons  were 
asTed  by  plaintiff  in  error,  and  plaintiff  In 
error  brings  tbe  case  bere  by  petition  In  ernur 
and  caae  made  for  review. 

The  nutwial  allegations  of  the  plaintiff's 
petition,  80  far  as  necessary  to  an  unda> 
standing  of  tbe  question  raised,  are:  "That 
prior  to  tbe  20tb  day  of  June,  1900,  tbe  de- 
fendant Burcbett,  as  sheriff,  did  wrongfully 
and  unlawfully  takB  into  bis  possession  and 
sell  and  dispose  of  certain  property  of  tbe 
philnttff.  That  on  tbe  21st  day  of  June,  1900, 
tbe  plaintiff  reoovored  a  judgment  In  tbe 
district  court  ftir  the  sum  of  9242.00.  with 
interest  and  costs,  against  tbe  defuidant 
Burcbett,  as  sheriff.  That  ezecntUm  bad 
Issued  and  was  returned  unsatisfied  for  want 
of  property  upon  wblcb  to  levy.  That  on  tbe 
8tb  day  of  Angnst.  1896,  Burcbett,  as  prin- 
cipal, and  WasbbTurn.  Wlnktar,  and  Orlmes, 
as  sureties,  made  and  executed  an  official 
bond  for  Burcbett  as  abttlfl,  wbldh  was  ap- 
fffoved  on  tiie  IStb  day  of  August,  1^6. 


Copies  of  tbe  Judgment  and  bond  are  attach- 
ed to  tbe  petition  as  ezblblts.  That  tbe 
plaintiff  has  demanded  paymoit  of  the  Judg- 
ment from  tbe  defendants  and  each  of  than, 
which  they  have  refused." 

There  Is  no  allegation  In  the  petition  from 
which  the  court  can  possibly  determine  when 
the  acts  complained  of,  for  which  Judgment 
was  rendered  against  Burcbett,  were  «Hn- 
mitted,  or  in  any  way  connecting  the  Judg- 
ment with  defaults  committed  or  connected 
with  the  term  of  office  covered  by  tbe  bond, 
and  for  which  tbe  bond  would  be  liable;  the 
only  allegation  being  that  the  acts  wexe  eam- 
mitted  prior  to  June  20,  1000. '  Tbe  acts  may 
have  been  committed  before  the  commence- 
ment of  the  term  ct  office  for  which  the  bond 
was  given  to  cover,  or  sutMeguent,  or  for 
matters  for  whicb  tiie  bond  could  in  no  case 
be  held  liable,  so  far  as  the  petition  dis- 
closes. Ordinarily  the  duration  of  tbe  sure- 
ties' liability  is  coextensive  with  the  officer's 
official  tenure  of  office,  and  ceases  when  tbe 
term  expires  by  i^jeration  of  law.  A.  &  E. 
Bncy.  of  Law,  voL  25,  p.  725.  Tbe  courts 
will  take  Judicial  notice  of  the  terms  of  of- 
fice of  public  officers  fixed  by  tbe  statutes 
of  tbe  territory.  A.  &  B.  Bncy.  of  Law,  vol. 
17,  p.  018.  As  before  stoted,  tbe  petition  al- 
leges and  shows  tbat  tbe  bcmd  was  given 
August  8.  1896,  and  by  the  exhibit  Is  slwwn 
to  be  an  "additional  official  bond."  Tlw  term 
of  office  of  sheriffs  undw  tbe  statutes  of  this 
territory  Is  two  years,  so  that  tbe  bond  was 
given  about  four  years  before  tiie  date  of  tbe 
Judgment  against  Burcbett,  and  tbe  fact  tbat 
the  Judgment  Is  against  blm  as  sbsriff  is 
no  evidence  that  it  was  for  defaults  covered 
by  the  bond  sued  on.  To  oititle  the  plaintiff 
to  recover  uptni  tiie  official  l)ond  of  a  public 
officer,  it  is  Incumbent  upon  bim  to  allege 
and  show  In  bis  petition  defaults  wbleh  are 
covered  by  and  Included  In  tbe  condltltHis  of 
tlie  bond  sued  cm. 

This  being  an  action  upon  tbe  official  bond, 
tbe  order  and  Judgment  of  tbe  court  sustain- 
ing the  dannrrw  as  to  all  of  tbe  deflsndants, 
indudbiff  Burcbett,  and  tm  costs,  wu  rlgbt, 
and  la  tiurefore  affirmed,  wlfb  costs  to  plain- 
tiff in  error.  AH  of  tbe  Justioes  ctmcnrrlnff, 
except  IKWIN.  J.,  who  tried  tbe  case  In 
tbe  district  court,  not  sitting. 
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(Supreme  Obnrt  of  WmsUngtui.  Mardi  ^ 

L  HAWKBU  and  AdDUBB— ZiiaBKSBB— Um- 
JOBHZTT— GOHSrmrtlONAL  IiAW. 

Lava  1905,  pp.  372,  878,  provide  that  every 
iwrsoii,  firm,  or  corporation  who  peddles  out, 
or,  "aftM  ahipment  to  the  state,^  canvasses 
aira  wUs  hj  sample  any  carriage  or  wagon,  and 
certain  other  articles,  shall  pay  in  advance  a 
license  tax  of  |200  for  each  calendar  year,  or 
portion  thereof,  to  be  paid  In  each  coonty  in 
which  the  occupation  fa  pursued.  BeU,  that 
such  provision  was  void  for  nonunifomutj  re- 
quired by  State  C<Hist  arL  1.  S  12. 

2.  CONSTITDTIOnAI.  £iAW— PUTILSOU  OW  OXT> 
IZKNS— LiCBNBKB. 

Laws  1905,  pp.  S72,  373,  providlnc  that 
every  person  who,  after  shipment  to  the  state, 
canvasses  and  sells  by  sample  certain  articlea, 
shall  pay  a  license  tax  of  $200  for  each  calen- 
dar vear,  or  portion  thereof,  in  each  county  in 
whicn  the  occupation  is  pursued,  are  uoconstitn- 
tlonal,  as  impairing  the  privileges  and  immuni- 
ties of  citizens  of  the  several  states,  guarantied 
by  Const  U.  8.  art  4,  S  2. 

3.  HAWKEBS  AMD  PSDDLEBS— LlOSNSES— STAT- 

UTKB — Construction. 

Laws  1906,  pp.  372,  873,  provide  that  every 
peraon,  firm,  or  corporation  who  peddles  out 
«r,  after  shipmeat  to  the  state,  canvasses  and 
veils  by  sample  any  articles  described,  shall 
pay  a  certain  license  tax,  etc  Held,  tbat  the 

Ehrase  "after  shipment  to  the  atate"  conld  not 
B  construed  as  referring  to  "persons,"  and 
AOt  to  the  property  designated,  nor  aa  ex- 
empting from  the  operation  of  the  act  nonresi- 
dents sending  agents  into  the  state  merely  to 
eanvaai  b>  take  orders  for  their  principals,  for 
the  piizpoM  ol  mstafaiiiif  the  TaUdity  of  the 
act 

Appeal  from  Sniperior  Court,  Whatcom 
Oonnty;  Jeremiah  Neterer,  Judge. 

Application  by  George  T.  Bacon  for  writ 
of  habeas  corpus  to  obtain  hla  release  from 
the  custody  of  respondent,  W.  F.  Lodce,  con- 
stable. From  an  order  denying  the  appllca- 
tloD,  petitioner  appeala.  Reversed. 

Bose  &  Craven,  for  appellant  VlrgU  Per- 
latBett  tor  req>ondent. 

ROOT,  J.  Appellant  was  arrested  upon  a 
«omplaint  charging  blm  with  the  crime  of 
pefidling  and  cauvasalng  without  a  license. 
In  violation  of  an  act  of  the  Legislature  .ap- 
proved March  14,  1905,  and  found  at  pages 
872,  373  of  the  published  Laws  of  1906.  He 
filed  a  petition  for  his  release  upon  a  writ 
of  habeas  corpus,  which  [>etltlon  and  applica- 
tion was  by  the  honorable  superior  court 
denied.  From  this  order  and  Judsment  he 
appeals  to  Uiia  court 

It  Is  his  contentiw  that  the  statute  In  qnes- 
tion  Is  in  conflict  with  certain  provlrions  of 
the  Constitutions  of  the  United  States  and 
of  this  state.  That  portlmi  <^  the  atatute 
tnvolved  braeln  reads  as  follows:  "That 
every  person,  firm  or  corporation  who  ped- 
dles out  or,  after  shlpmoit  to  the  state,  can- 
vasses and  sells,  1^  sample  to  users  or  con- 
snmm,  chx^  asilcultural  Implanents,  or 
madilnery,  stoves,  ranges,  windmills,  llght- 
nlac  rods,  wagons,  boggiea,  carriages,  snr- 


reys,  and  other  similar  vehicles,  wasblng 
machines,  sewing  machines,  chums,  or  gro- 
ceries shall  pay  in  advance  a  license  tax  of 
two  hundred  (f200.00)  dollars  for  each  cal- 
mdar  year,  or  portion  thereof,  to  be  paid 
In  each  county  in  which  said  occupation  is 
pursued."  Appellant  was  agent  of  the 
Spaaldlng  Manufacturing  Company,  whose 
factory  la  located  at  Grlnnell  In  the  state  of 
Iowa.  On  the  3d  of  July,  1906,  he  sold  to 
Julius  Shields  In  Whatcom  county,  as  per 
sample  then  exhibited,  a  carrl^  or  wagon, 
taking  bis  order  for  the  same,  and  after- 
wards on  the  6th  of  July  delivering  the  wag- 
on thus  sold;  aald  wagon  being  taken  from 
the  warehouse  of  the  Spauldlng  company  In 
said  county,  where  It  had  a  car  load  lot  of 
carriage  or  wagons  stored.  It  Is  urged  by 
appellant  that  this  statute  discriminates 
against  goods  manufactured  in  other  states, 
and  consequently  i^lnst  the  owners  of  said 
goods  and  their  agmts.  Section  8,  art  1, 
of  the  United  states  Constitution  contains 
the  following:  "The  Congress  shall  have 
power  *  *  *  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states 
and  with  Indian  tribes."  Section  2  of  article 
4  contains  the  following:  **Tbe  citizens  of 
each  state  shall  be  entitled  ta  all  privileges 
and  Immunities  of  citizens  In  the  several 
states."  Section  1  of  the  fourteenth  amend- 
ment reads  as  follows:  "All  persons  bom  or 
naturalized  in  the  United  Stetes  and  subject 
to  the  Jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  state  whneln 
they  reside.  No  steto  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  llber^,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  wltii- 
in  its  Jurisdiction  the  equal  protection  of 
the  laws."  Section  12  of  article  1  of  the 
state  Constitution  reads  as  follows:  "No 
law  shall  be  passed  granting  to  any  (Attsea, 
class  of  dtiaens,  or  ctHrporation  other  than 
municipal,  prlvll^ee  or  Imnninlties  which 
upon  the  same  terms  shall  not  equally  be- 
long to  all  citizens  or  corporations." 

We  think  appellant's  contention  must  be 
upheld.  The  clause  "after  shipment  to  the 
state"  has  the  ^ect  of  discriminating  be- 
tween goods  manufactured  In  this  state  and 
those  shipped  here  ttom  a  sister  common- 
wealth. To  avoid  this  was  tme  of  the  prime 
purposes  of  the  constitutional  prorlslons 
hereinbefore  quoted;  and  the  decisions  of 
the  United  Stetes  Supreme  Court,  as  we 
nnderstend  them,  have  announced  princi- 
ples which,  applied  to  this  statute,  would 
render  It  clearly  obnoxious  to  tile  federal 
Constitution.  Webber  v.  Virginia,  103  U.  S. 
344,  26  L.  Bd.  665;  Brennan  v.  Tltusvllle, 
163  U.  S.  288,  14  Sup.  Ct  820,  38  L.  Ed.  710; 
Woodruff  V.  Parham,  76  U.  S.  140, 19  L.  Ed. 
382;  Welton  v.  Missouri.  91  U.  S.  275,  28  L. 
Bd.  347;  Brown  T.  Maryland,  12  Wheat  446, 
6  L.  Bd.  678;  Bx  parte  Deeds  (Ark.)  87  S.  W. 
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1030;  Brown  t.  Houston,  114  IT.  8.  622,  • 
Sup.  Ct  1091,  28  L.  Bd.  2&7i  Howe  Machine 
Go.  T.  Gage.  100  U.  8.  676,  26  L.  Bd.  754; 
Dmert  t.  Miasonrt  166  C.  8.  2M,  16  Sop.  Ot 
867,  38  L.  Bd.  480;  WaUlng  r.  Michigan. 
U6  n.  S.  446,  6  Bnp.  Ct  464,  28  L.  Bd.  681; 
Ward  r.  Maryland,  79  U.  8.  418,  20  L.  Bd. 
448;  Bobbins  r.  Taxing  Dlst  8belb7  Co.,  120 
U.  S.  488,  7  Blip.  Ct  682,  80  L.  Bd.  681 

In  the  case  of  Webbw  t.  Ylrglnla,  108  TT. 
B.  860,  26  Lb  Bd.  667,  the  Bniveme  Oonrt, 
speaking  throngb  Mr.  Jnstloe  Field,  said: 
"By  these  sections,  rrad  together,  we  hsTO 
this  result:  The  agent  of  the  sate  of  articles 
mana£actnred  In  other  states  mnst  first  ob- 
tain a  license  to  sell,  for  which  he  Is  reonired 
to  pay  a  specific  tax  for  each  county  In  which 
he  sells  or  offfers  to  sM  them;  while  the  agent 
for  the  sale  of  articles  manufactured  In  the 
stat^  If  acting  Cor  the  manufacturer.  Is  not 
required  to  obtain  a  license  or  pi^  any 
license  tax.  Here  there  la  a  dear  dlscrind- 
natlon  In  favor  of  borne  manufacturers  and 
against  the  manufacturers '  of  other  states. 
Sales  by  manufacturers  are  chiefly  ected 
through  agents.  A  tax  upon  tbi^  agents 
when  thus  engaged  is  therefore  a  tax  upon 
tbem,  and  if  tills  is  made  to  d«paid  qpon  the 
foreign  character  of  the  artlcleB,  tiut  is,  upon 
their  having  been  manufactured  without 
the  state,  it  is  to  that  extent  a  regulatltm  of 
commerce  in  the  articles  between  the  states. , 
It  mattors  not  whether  the  tax  be  laid  direct 
ly  upon  tba  articles  sold  or  in  the  form  ot 
licenses  for  their  sale.  If  by  reuon  of 
their  foreign  character  the  state  can  impose 
a  tax  upon  them  or  upon  the  person  through 
whom  the  sales  are  effected,  the  amount  of 
the  tax  will  be  a  matter  resting  in  her  dis- 
cretion. She  may  place  the  tax  at  so  high 
a  figure  as  to  exclude  the  Introduction  of  the 
foreign  article  and  prevent  competition  with 
the  home  product  It  was  against  legisla- 
tion of  this  discrlminattng  Und  that  the 
framers  the  Oonstitutton  Intended  to 
guard  when  they  vested  in  Oongress  the 
power  to  regulate  commerce  among  the 
several  stetes.  *  •  •  Ounmerce  among 
the  states  In  any  commodity  can  only  be  free 
wbaa  the  commodity  is  exonpted  from  all 
discriminating  regulati(Hi8  and  burdens  im- 
posed by  local  authoilty  by  reason  of  Its 
foreign  growth  or  manufacture."  In  lUrtiblna 
T.  Shelby  Taxing  Dlst,  120  U.  S.  487.  7  Sup. 
Ot  686,  30  It.  Bd.  684,  the  Si4)r^e  Gomt, 
speaklnis  by  Mr.  Justice  Bradl^,  employs 
this  language:  "When  goods  are  sent  from 
one  state  to  anotber  for  sale,  or  in  consequence 
of  a  sale,  they  become  part  of  Its  general 
property,  and  amenable  to  Its  lam;  provided 
that  no  discrimination  be  made  a^nst  tb«n 
as  goods  from  another  states  and  that  ttiey 
be  not  taxed  by  reason  of  b^ng  broi^ht 
from  anotliw  stet^  but  only  taxed  In  the 
usual  way  as  other  goods  are.  Brown  r. 
Houston,  114  IT.  8.  622.  6  Sup.  Ot  1081,  28 
L.  Bd.  267;  Machine  Oo.  t.  Gage.  100  U.  S. 
676,  25  L.  Bd.  764.   But  to  tax  the  sale  of 


sndi  goods,  w  the  otter  to  sdl  Okon,  befora 
tttey  are  brought  Into  the  stets,  is  a  rar 
dUfarent  tiblnft  and  aeons  to  us  clearly  a 
tax  on  Interstate  oommwce  Inselt."  In  the 
case  of  Brennan  t.  Tltusrllle.  168  U.  &  802, 
14  Sup.  Gt  832,  88  L.  Bd.  718,  the  conrt 
speaking  by  Mr.  Justice  Brewer,  announced 
the  foUowlng:  It  is  undoubtedly  true  that 
there  are  many  police  regulations  which 
do  not  affect  Interstate  commerce,  hot  which 
have  been  and  will  be  sustained  as  clearly 
within  the  power  of  the  state;  but  we  think 
it  must  be  consldwed.  In  view  of  a  itmg  line 
at  dedslons,  that  it  is  settled  that  nothlns 
which  is  a  direct  burden  qpon  taterstate 
commerce  can  be  imposed  by  the  state  with- 
out the  assent  of  Oongress,  and  that  the 
siioice  of  Oongrees  in  reject  to  any  matter 
of  interstate  commerce  to  equiraloit  to  a 
declaration  on  Ite  part  that  it  Should  be 
absolutely  free.  That  this  license  tax  Is  a 
direct  bnrdoi  on  taterstate  commerce  to  not 
ajfea  to  questlcm.  In  the  early  and  leading; 
case  of  Brown  v.  Maryland,  12  Wheat  419, 
444,  6  li.  Bd.  678,  in  which  a  state  Uw,  re- 
quiring an  importer  to  take  out  a  llcase  and 
pay  860  before  he  should  be  permitted  to 
sell  a  parage  of  Imported  goods,  was  ad- 
Judged  In  conflict  with  the  commerce  clause 
to  the  national  GonstitntiMi.  Ohlef  Jnstloe 
Marshall  said:  'But  should  It  be  proved 
that  a  duty  on  the  article  itself  would  be  re- 
pugnant to  the  Gonstltntlon,  It  to  still  aigoed 
that  this  to  not  a  tax  iqion  the  article,  but  ob 
the  person.  The  state,  it  to  said,  msy  tax 
occupations,  and  thtoto  noQilngmore.  It  ta 
Impossible  to  conceal  from  ourselves  that 
this  Is  varying  the  tcxm  wtthout  vazyliis 
the  substancfe  It  to  treating  a  prohibition 
which  to  general  as  If  it  woe  ccmflAed  to  a 
particular  mode  of  doing  the  forbidden  thing. 
All  must  perceive  that  a  tax  on  the  sale  of 
an  article  Imported  only  tat  sale,  to  a  tax 
<Hi  the  article  Itsdf."*  la  Ota  case  of 
Machlns!  Company  v.  Qage,  100  V.  8.  (ftS, 
25  li.  Bd.  766,  the  court  tI»oivh  Mr.  Justice 
Swayne,  wtrice  as  follows:  "A  taw  whl(dt 
rsqufres  a  licaase  to  be  takm  out  1^  peddlos 
who  sell  articles  not  produced  In  the  state, 
and  requires  no  such  llcaise  with  respect 
to  tiiose  who  s^I  in  Uie  same  way  articles 
which  are  produced  in  tlie  states  to  in  conflict 
with  the  pow«  of  Congress  to  regulate  com- 
merce with  foreign  nattons  and  among  tbe 
several  statsfc**  It  would  aeem  that  the  cita- 
tion just  made  to  so  applicable  to  the  case 
at  bar  as  to  render  It  absolutely  condnsive 
of  the  question  involved.  In  Wtiton  t. 
Missouri.  81  U.  8.  278,  23  L.  Bd.  348,  the 
Stqirone  Court  used  this  language:  "Where 
tiie  business  or  occupation  consists  In  the  sale 
of  goods,  the  license  tax  required  for  its  pnr- 
siUt  Is  In  dXect  a  tuc  upon  the  goods  thao- 
selvas.  If  such  a  tax  be  within  the  power  of 
the  state  to  levy,  it  matters  not  whether  It  be 
raised  dlxecQy  fnan  the  goods,  or  Indirectly 
from  them  through  the  Uceiue  to  the  dealer; 
but  if  such  tax  otmfllct  with  any  power  vest- 
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ed  In  OoDgnn  Igr  tb»  Gonstltntlon  of  fhe 
United  States,  It  will  not  be  any  the  less  In- 
yaUd  because  enforced  tbrongh  the  form  of 
ft  personal  license."  In  an  ^borate  note  to 
Feos>l9  T.  Waiu»le^  27  Am.  Bt  642* 
661,  Ux.  Freeman  layi  down  the  role  as  fol- 
lows: **A  state  may  exact  a  license  fee  from 
pOTSons  carrylDg  on  bnslneBS  wltUn  Its  terrl- 
torr.  witfaoiit  rraiderlns  Its  action  In  so  dolns 
subject  to  ttie  obJecHtm  that  It  Is  attempt- 
ing to  r^rnlste  Interstate  or  foreign  com- 
merce; provided  It  does  not  discriminate  In 
fftvor  of  Its  pecqple,  prodncts, '  or  mannfac- 
tores,  nnr  charge  persons  Importing  articles 
ftf  ctnnmerce  within  the  state  for  the  privi- 
lege of  there  disposing  of  thaa." 

Bespondent  contends  with  znocfa  ability 
and  fangaraltr  that  the  langnage  of'  this 
statute  may  be  so  constmed  as  to  avoid  con- 
stitutional objections.  He  contends  that  the 
phrase  "after  sblpment  to  the  state"  refers 
to  persons  and  not  to  property;  and  also  that 
It  te  susceptible  of  the  constmctlcm  that 
would  express  an  Intention  that  mmresldents, 
who  said  their  agents  Into  this  state  simply 
to  canvass  vaA  tske  orders  for  their  prlnd- 
palB.  are  excepted  from  the  requirements 
of  the  statute,  and  that  no  othns  are  exce- 
ed. We  are  nnable  to  irecognlse  force  in 
these  contentlonB.  The  langnage  Is  not  ob- 
scure or  ambiguous,  and  we  cannot  give  to 
It  ft  significance  strained  ami  unnatural. 
Sutherland.  Stot  Gonstr.  ff  28S,  237,  288; 
McOhnHEj  V.  Gromwtil,  11  N.  T.  B88.  The 
effect  of  the  nsnal  and  ordinary  meaning  of 
the  langnage  employed  In  the  statute  being 
to  require  of  a  canvasser  a  license  when  sell- 
ing goods  shipped  from  a  sister  state  to  this, 
but  not  imposing  a  like  obllgalKm  upon  one 
canvassing  for  goods  manuteetured  In  this 
state,  we  are  constrained  to  hold  the  statute 
Inhibited     the  federal  Oonstttntlon. 

The  Judgment  of  the  honorable  superior 
court  is  reversed,  and  the  cause  remanded, 
with  instructions  to  grant  the  writ  and  re- 
lease the  appellant 

MOTTNT,  a  J.,  and  CROW,  BTTDKIN, 
FULLBtBTON,  HADLET;  and  DUNBAB, 
J  J.,  concur. 


FI7BDIM  et  ox.  T.  WASHINOTON  NAT. 

BLDG.,  LOAM  ft  INT.  ASS^. 
(SnprOM  Court  of  WasUngton.  Jan.  9,  IBOtt.) 
Dbaius— iBneATion  Dismots— Bn-ASLisH- 

HCNT — ^PBOOBBDmOS — COIXATERAI.  ATTACK. 

The  validity  of  proceedings  for  the  estab- 
lishmeot  of  an  irrigation  district  cannot  be  at- 
tacked collaterally  In  a  salt  to  recover  poases- 
slm  oi  land  sold  fOr  nonpayment  of  Irrigation 
taxes. 

[Ed.  Note. — For  cases  In  point,  see  voL  17, 
Cent.  Dig.  Drains,  |  64.1 

Appeal  from  Snperlw  Court,  Kittitas  Coun- 
ty ;  Frank  H.  BudUn,  Judge. 

Action  by  B,  Lee  Purdin  and  wife  against 
the  Washington  Natloaoal  Building,  Loan  ft 


Investment  Association.  From  a  decree  to 
f  avOT  of  plalntUbb  defendant  appeals.  Af- 
firmed. 

Kauflman  ft  Frost,  toe  dmwllant. 

BOOT,  J.  Bespondents  commenced  this  a<s 
tlon  to  recover  possession  of  certain  real 
pnqKrty,  to  whidi  they  claim  title  undo'  a 
sale  tor  delinquent  district  taxes  levied  by 
the  Middle  Kittitas  irrigation  district,  or- 
ganised under  the  act  of  Mardi  20.  18D0 
(Laws  i380-9O,  p.  671).  The  defendant 
claims  title  to  said  innperty,  with  <right  of 
possesslott,  as  successor  to  totra«st  to  the 
persons  owntog  said  prc^rty  at  the  time  of 
the  creation  of  said  Irriigatlng  district,  there 
being  upon  said  property  at  that  time  a  mort* 
gage  which  was  subsequently  paid  and  satis- 
fied by  the  onners  makii^  a  deed  of  oonwy- 
ance  (tf  said  property  to  the  mor^iagee,  this 
defendant,  who  accesited  the  same  to  satis* 
ff^on  <a  said  mortgage  without  any  fore- 
closure proceedings  being  had.  Appellant 
toterpraed  two  affirmative  defenses:  (1)  That 
Ite  inta«st  to  said  land  attached  prior  to, 
and  is  iMramount  to,  the  title  obtained  by  the 
sale  tor  delinquent  district  taxes;  (2)  that 
the  irrigation  district  was  not  legally  organ- 
ised because  the  petition  for  ite  organization 
did  not  tarry  the  number  of  signatures  wlilch 
the  law  requires.  No  question  is  made  of 
the  regnlaritr  of  the  tax  proceedings  which 
cnlmlnated  to  fbe  deed  to  reepondmto*  gran- 
tor. In  the  lower  court  judgment  went  to 
favor  of  tlie  plalntLDta,  from  which  Judgment 
defendant  appeals. 

AK>dlftnt  contends  that  the  taxes  levied 
by  tba  irrigating  district  could  to  no  manner 
have  preference  over  the  mortgage  lien  which 
was  upon  the  prt^ierty  at  the  ttoie  of  the 
creatl<m  of  the  district,  and  that  there  Is 
nothing  to  the  statote  authorizing  tin  crea- 
tion of  such  distrtcto  which  give  taxes  levied 
thereby  a  prelerenoe  over  prior  liens.  It 
Is  not  necessary  to  determtoe  this  last  con- 
tention at  this  time.  The  mortgage  iqion 
the  premises  was  never  foreclosed ;  conse- 
queaitly  the  toterest  acquhred  by  respondenta 
and  their  grantors  was  never  decreed  to  be 
subordinate  to  said  mortgage  lien,  or  In  any 
manna  foreclosed  by  the  owner  of  said  mort- 
gage. Appellant  dalms  that  the  district  was 
not  created  until  August  8,  1891.  on  which 
cU^  the  commissioners  of  the  county  made 
and  altered  the  order  creating  an  irrigating 
district  The  mortgage  was  given  on  July 
27,  1891.  The  date  of  transfer  from  the 
mortgagor  to  the  nwrtgagee  does  not  appear. 
We  can  find  nothing  to  the  record  showing 
appdlant's  titie  to  be  equal,  or  paraniotmt; 
to  that  of  respondents. 

As  to  the  contention  tliat  the  district  was 
not  legally  organized,  we  do  not  ttonk  that 
appellant  can  raise  that  question  to  this  pro- 
ceeding. Such  an  attack  cannot  be  made 
collaterally.  In  the  case  of  Milled  v.  Perrls 
Irrigation  District  (a  C.)  8C  Fed.  698,  the 
United  States  circuit  court  for  the  southern 
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district  of  California,  In  a  case  luTolTtng 
qnestlona  very  atmllar  to  this  heton  us, 
anmng  other  things  ssiA:  "The  mle  sus- 
tained by  the  OTerwbelmlns  current  of  au- 
thorities, and  based  on  consideration  of 
public  policy  Is  that;  where  a  r^ted 
corporation  Is  acting  under  forms  of  law,  un- 
challenged hjr  the  state,  the  validity  of  its 
organization  cannot  be  drawn  In  question  by 
private  parties.  Corporate  franchises  are 
grants  of  sovereignty  wily,  and  If  the  state 
acquiesces  In  Uielr  nsnrpatlon.  Individuals 
will  not  be  heard  to  complain.  Neither  the 
nature  nor  extent  of  on  Illegality  In  Its  or^ 
ganlsatlon  can  affect  the  existence  of  a  re- 
puted corporation  If  the  requisites  just  stated 
are  luresent;  that  Is,  If  such  corporation  be 
acttng  under  color  of  law,  and  the  state  makes 
no  complaint  Where  these  requisites  con- 
cur, there  is  a  de  facto  corporatl(nL  Such 
corporation  may  legally  perform  evory  act 
which  the  same  entity  could  perform  were 
it  a  corporation  de  Jure.  Pec^le  v.  La  Bn^ 
til  Cal.  S2(t,  8  Pac.  84."  The  principle  laid 
down  In  the  case  Just  cited  seems  to  be  the 
one  generally  accepted  and  followed  by  the 
courts  In  cases  of  this  kind.  Dran  v.  Davis, 
61  Cal.  406 ;  Quint  v.  Hoffman,  103  CaL  606, 
87  Pttc.  614;  Norton  v.  Shelby  County.  118 
n.  S.  426,  6  Sup.  Ct  1121,  SO  L.  Ed.  178; 
Rothchild  T.  Bollinger,  82  Wash.  807,  78  Paa 
867. 

We  think  that  the  Judgment  of  the  superior 
court  was  correct;  and  it  Is  tfaerefbre  affirmed. 

MOUNT,  a  J.,  and  CROW,  DUNBAR, 
rULLERTON,  and  HADLBT,  JJ.,  concur. 


BALDWIN  V.  DALY  et  al. 

(Supreme  Court  of  Washlogton.  Jan.  10^ 

1906.) 

1.  COICFBOUISE  AND  SBTTIAiaNT— FAST  PAT- 
UXtn  BT  BUBBTT— DlSCHABQB  FROM  BaL- 
ANCB— CONSIDEKATION. 

An  immediate  payment  hj  a  snrety  of  a 
part  of  the  notes,  all  of  which  are  not  due,  Is 
a  sufficient  consideration  for  an  agreement  by 
the  payee  to  release  the  surety  from  bis  obli- 
gation to  pay  the  balance. 

2.  BUXS  AND  NOTSa— DiaCHABOB  or  SVBBTT 
— ^Pabox.  AGBEBltEnr— Vauditt. 

Under  Negotiable  IHBtniments  Act  (Laws 
1899,  p.  361)  $  122,  authoriiiing  the  holder  of  a 
negotiable  instrument  to  "renounce  bis  rights 
ofcainst  any  party  to  the  InBtrummt,"  and  pro- 
viding that  a  "renunciation  must  be  In  writing,** 
the  release  of  a  surety  on  a  note  cannot  oe 
shown  by  parol ;  the  word  "renondadon"  being 
used  in  the  sense  of  "release." 

Appeal  from  Superior  Court,  King  Coun^; 
B.  B.  Albertsoo,  Judge. 

Action  by  A.  L.  Baldwin  against  George 
A.  Daly  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Reaves,  Thorp  &  Wheeler,  for  appellants. 
Sauter  ft  Sheldon,  for  respondent 

FULLERTON,  J.  This  action  was  brought 
In  April,  1901,  by  the  reBpondent  against  the 


lU^lants  to  recover  upm  a  ptomlasory  note 
for  9724.86,  dated  February  18;  1806^  and 
due  12  numtha  after  date.  In  hla  cranplalnt 
ttie  reepondent  set  forth  the  note  In  words, 
^wlng  its  encutlon  as  principals  by  both 
ot  the  app^lantB,  alleged  that  a  payxui^  of 
$84.86  bad  beoi  paid  thereon  priw  to  its 
nmturlty,  uid  that  the  balance  was  overdue^ 
and  demanded  Judgment  for  such  balanca 
The  appellants  answered  s^iuirately.  nie 
appellant  Daly  answered  to  the  tffect  that 
prior  to  the  maturity  of  the  note  tlw  rea^nd- 
ent  and  as^lante  altered  Into  an  agreement 
by  which  tlie  respondent,  for  a  valuable  ctxa- 
Bideraticai.  extended  the  time  of  the  payment 
of  the  note  nnUl  June  1,  1904^  and  that  the 
action  was  prematurely  brought.  The 
peltant  Peter  set  up  the  same  d^ense,  and 
the  further  defense  ttiat  the  respondoit  liad 
released  him  from  his  obligation  to  pay 
the  not&  He  alleged  that  this  note,  with 
tiune  certain  other  iwtes,  had  been  i^ven  as 
part  of  the  pnr^se  price  of  a  sawmill  sold 
by  the  respondent  to  the  appellant  Daly  and 
one  Furr;  that  he  had  no  Intwest  In  the 
purchase  of  the  mill,  but  signed  the  same  aa 
an  accommodatlcm  makw  for  Daly  and  Furr, 
all  of  which  the  respondmt  well  knew;  that; 
whMi  the  first  of  the  notes  given  as  the  pur- 
chase price  of  the  sawmill  matured,  it  waa 
paid  by  Daly  and  Furr,  but,  when  the  second 
and  third  ot  the  notes  matured,  nether  Daly 
aor  Furr  waa  able  to  pay  the  aame,  and  the 
respondent  called  up<m  him  for  payment; 
that  he  absolutely  refused  to  pay  the  notes 
until  the  respondsit  should  foreclose  a  chat- 
ty mortgage  given  by  Daly  and  Furr  to. 
secure  their  pas^ment  and  obtain  all  be 
could  from  the  sale  ot  sndi  prop^iy,  and 
that  the  matter  was  thm  takot  up  1^  all 
of  the  parties  and  an  agreonent  altered  in- 
to by  the  tema  of  which  the  respondoit 
agreed.  In  cmrideratlcm  of  the  sum  of  f 1.400. 
which  would  pay  the  seomd  and  third  notes, 
then  due.  In  full,  and  the  Intwest  and  $84^ 
on  the  principal  of  the  fourth  note  (the  cme 
here  in  suit),  to  give  to  the  appellant  Daly 
until  June  1,  1904,  to  pay  the  balance  owing 
on  fourth  not^  and  to  release  the  answering 
appellant  oitlrely  flr<mi  any  furthw  llabUlty 
ttiereon,  and  to  loc^  solely  to  the  chattel 
mcnrtgage  and  appellant  Daly  for  payment 
of  the  same.  It  Is  then  alleged  tiiat  in  ccm- 
slderatlon  thereof,  and  for  tiie  sole  purpose 
of  being  released  from  the  further  payment 
of  the  note  sued  on,  be  did  pay  the  respond- 
ent the  sum  of  f 1,400,  which  sum  was  applied 
by  the  respcmdent  in  the  manner  agreed 
upon  between  the  parties.  A  reply  was  filed 
denying  the  affirmative  auctions  of  the 
answers.  At  the  trial,  which  was  had  be- 
fore the  court  without  a  jury,  the  appellant 
Peter  offa*ed  oral  evidence  teoding  to  show 
that  he  was  only  surety  upon  the  note  sued 
upon,  and  that  he  was  released  from  his 
liability  therew  as  alleged  In  his  an8^«'«T. 
mis  evidence  the  conrt  rejected,  holding 
that  oral  evidence  waa  not  competoit  tb 
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prove  either  that  flw  appellant  wai  only 
■arety  on  the  tM>te,  or  that  be  had  been  re- 
leased tnm  liabilitr  thereon.  The  trial  then 
proceeded  on  the  iBsne  of  extenalcm  of  time, 
at  the  ocmclndon  ot  which  the  court  held  the 
allegatlona  not  proTen,  and  entered  judg- 
ment toe  the  respondent  for  the  sum  shown 
to  be  doe  oa  the  note^  This  appeal  Is  from 
tte  Jjudgmoit  so  entered. 

The  ruling  of  the  trial  court,  to  the  effect 
that  it  is  bicf»npetent  for  one  ot  two  ta  more 
makffiv  of  a  Joint  and  eevwal  promissny 
Dote  to  show  by  parol  that  he  is  in  fact  only 
a  surety,  and  that  he  was  known  to  be  such 
hy  flie  payee  named  In  the  note  when  the 
note  was  taken,  Is  contrary  to  the  ruling  of 
this  court  In  Oulbertson  t.  Wilcox,  11  Wash. 
522,  89  Pa&  96^  and  Bank  of  British  Golnm- 
bia  T.  Jeffs,  16  Wash.  280,  4&  Pec.  247. 
It  Is  apparent,  however,  tlut  this  qnesUon 
Is  not  a  material  one  ha«;  unless  it  is  to  be 
held  that  the  appellant  Peter  was  entitled 
to  show  that  the  respondent  had  released 
him  from  llabUily  on  the  note.  On  this 
question  the  appellant  si^B^ts  two  considera- 
tions, ^ther  of  whidi  he  contends  Is  fatal 
to  the  appellants'  claim:  First,  Uiat  no  con- 
slderatiott  for  the  allseed  release  was  plead- 
ed; and,  second,  that  a  relrase  cannot  be 
rtiown  parol. 

As  to  the  flret  point,  it  wu  alle^  that 
for  an  Immediate  payment  of  a  part  of  the 
debt,  all  of  which  was  not  then  due,  the  re- 
spondcsit  agreed  to  release  the  appellant, 
who  was  only  a  surety,  from  hie  obligation 
to  the  remainder.  And  while  It  Is  true 
that  courts  have  disagreed  on  the  question 
whether  the  payment  of  a  part  of  a  debt  is 
a  suflSdent  consideration  to  support  an  agree- 
ment for  the  release  of  the  whole,  this 
court  has  taken  part  with  the  courts  holding 
audi  contracts  to  be  founded  on  a  sufficient 
conslderatlou,  and  we  think  the  pleading 
sufficient  In  that  reepect  See  Brown  v. 
Kern,  21  Wash.  211,  B7  Pac.  798. 

We  are  constrained  to  hold,  however,  that 
the  second  contention  must  be  sustained. 
Section  122  of  the  negotiable  lostruments 
act  (Laws  1899.  p.  861)  reads  as  follows: 
*^he  holder  may  expressly  renounce  his 
rights  against  any  party  to  the  Instrument, 
before,  at,  or  after  Ita  maturity.  An  ab- 
solute and  unconditional  renunciation  of 
Mb  rights  against  the  principal  debtor  made 
at  or  after  the  maturity  of  the  Instrument 
discharges  the  Instrument  But  a  renuncia- 
tion does  not  affect  the  rights  of  a  bolder 
in  due  course  without  notice.  A  renunciation 
must  be  In  writing,  unless  the  Instrument  Is 
delivered  up  to  the  person  primarily  liable 
thereon."  This  plainly  provides  that  the 
renunciation  of  a  debt  must  be  In  writing 
where  the  debt  Is  evidenced  by  a  n^otlable 
Instrument,  and,  If  "renunciation"  Is  used 
therein  In  the  sense  of  "release,"  there  can 
be  no  question  that  the  appellant  must  show 
a  written  renunciation  In  order  to  prove  the 
allegations  of  his  answer.   Counsel  for  the 


■ppdlant  argues  that  Uie  word  Is  used  In  a 
sukse  different  from  fiiat  of  release  uid  that, 
wUte  a  renunciation  must  be  a  wilting, 
ft  release  ms^  be  proved  by  parol.  But  we 
aumot  think  the  statute  penults  of  Oils  dlstlnc- 
ti<HL  The  wends  **the  holder  may  ex^%8sly 
renoniue.  his  rights  against  any  party  to 
the  instrument"  must  refer  to  the  release 
and  dlscbarge  ot  a  party  to  tiie  instrumoit 
from  his  obllgatiai  to  pay  1^  else  they  can 
have  no  legitimate  meaning. 

The  remaining  question  Is  the  snffidency  ot 
the  evidence  to  estabitah  an  extension  ot 
time  of  payment  of  Uie  note,  but  without 
ent^lng  into  an  analyslB  of  the  evidmce 
it  is  sufficient  to  say  that  we  find  no  cause 
to  reverse  the  case  on  this  ground. 

Tb»  Judgment  is  affirmed. 

MOUNT,  O.  3.,  and  HADLKT,  RUDKIN, 
ROOT,  OBOW,  and  DUNBAB,  JJ.,  concur. 


.    TRUDBAU  V.  AMERICAN  MILL  00. 

(Supreme  Conrt  of  Washington.  Jan.  19, 1906.) 

1.  Master  and  Sebvant  —  Assuhftion  or 
Risk— DBrsciivB  Appliancks— Pbouisb  to 
Repais. 

Though  a  master,  on  complaint  of  the  serv- 
ant, has  promised  to  repair  a  defective  appliance 
the  servant  must  exercise  reasonable  care  com- 
mensurate with  the  danger  In  the  use  of  the 
a]n>llanee. 

[Ed.  Note.— For  eases  in  pi^t;  see  voL  81, 
Cent  Dig.  Master  and  Servant,  If  641-047, 
684.^] 

2.  Same — Contbibutobt  NxOLXosncfr- 

KKOWI.EDOB  OP  Defect. 

A  servant  was  attemptlnc  to  dump  a  wagon, 
■o  arranged  by  shafting  and  a  chain  that  the 
box  coald  be  dumped,  when  the  shafting  whirled 
rapidly  around,  carrying  with  it  a  wrench 
that  he  had  used,  and  the  wrench  flew  off  and 
stTock  him.  Beld  that,  though  he  had  been 
unable  to  remove  the  wrench  while  dumping 
the  wagon,  owing  to  the  defective  condition 
of  the  shafting,  having  known  of  the  defect, 
he  was  guilty  of  contributory  negligence  in 
keeping  tibe  wrench  on  tlM  shafting  nntU  the 
load  began  to  dump,  and  in  standing  where  the 
wrench  conld  strike  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
CenL  Dig.  Master  and  Servant.  Sf  706.  707.] 

Appeal  from  Superior  Court,  CbebaUa 
County. 

Actiim  bf  Edward  Ttndean  against  the 
American  Mill  Oompany.  From  a  Judgment 
In  favw  of  defendant,  plalntifl  a^ieais.  Af- 
firmed. 

Govnor  Teats,  for  appellant  J.  B.  Bridges, 
for  respondent 

RUDKIN,  J.  The  complaint  In  this  action 
alleges  substantially  the  following  facta: 
The  plaintiff  was  In  the  employ  of  the  de- 
fendant as  a  teamster,  engaged  In  hauling 
and  delivering  wood  from  the  defendant's  mill 
In  the  city  of  Aberdeen.  The  wagons  used 
by  the  plaintiff  In  this  work  were  furnished 
with  a  platform  about  even  with  the  top 
of  the  wheels,  on  the  top  ot  which  was  a 
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large,  cambersome  box  In  which  the  wood 
was  placed.  This  box  was  moTed  back  and 
forth  on  the  platfwm  by  means  of  an  end- 
less chain  and  shafting  for  the  puTp<»e  of 
unloading.  The  shafting  extended  to  the  side 
of  the  platform  box,  about  the  center  thereof, 
and  the  box  was  moved  back  and  forth  bj 
the  teamster  by  means  of  a  large  wrench 
placed  on  the  shafting.  At  the  time  the 
plaintiff  entered  the  employ  of  the  defendant, 
on  the  IStb  day  of  December.  1901,  the 
shafting  on  one  of  the  wagons  was  bent 
so  that  It  was  difficult  to  remove  the  wrench 
from  the  shafting  when  the  load  began  to 
dump.  This  wagon  was  only  used  a  portion 
of  the  time.  On  or  about  the  10th  day  of 
January,  1905,  the  plaintiff  complained  to 
the  superintendent  of  the  mill  of  the  defect- 
ive condition  of  this  shafting,  but  nothing 
appears  to  have  been  done  in  regard  thereto. 
On  or  about  January  18th  the  plaintiff  com- 
plained to  the  blacksmith  In  the  defendant's 
«uploy,  but  was  by  him  informed  that  he 
had  no  authority  to  make  repairs  unless 
directed  so  to  do  by  the  millwright.  The 
plaintiff  thereupon  sought  the  millwright' 
and  they  went  together  to  the  blacksmith. 
Th^  found  the  latt^  busy,  but  the  mill- 
wright and  blacksmith  promised  to  make  the 
necessary  repairs  at  the  first  t^portunity. 
Soon  thereafter  the  mill  closed  down,  and 
when  the  plaintiff  returned  to  work,  on  or 
about  the  22d  day  of  February,  he  dlscorored 
that  the  shafting  bad  not  been  repaired. 
He  again  sought  out  the  bladismlth,  and 
the  latter  again  promised  to  make  the  re- 
pairs within  a  few  days.  The  plaintiff  con- 
tinued at  work,  and,  on  the  25th  day  of  Feb- 
ruary, 1905,  was  delivering  a  load  of  wood, 
and  "when  undertaking  to  dump  the  said  load 
of  wood,  and  when  the  said  box  had  reached 
about  the  point  of  the  equilibrium,  and 
at  the  point  of  dumping,  he  undwtook 
to  remove  the  said  wrench,  as  was  necessary 
for  him  to  do,  from  the  said  shafting,  but, 
due  and  owing  to  .the  said  defective  condi- 
tion of  the  same^  he  was  unable  to  do  so. 
the  box  fell  to  the  ground,  the  shafting 
suddenly  and  with  great  force  was  whirled 
around,  carrying  wiUi  It  the  said  wrencli, 
which  Btm<&  the  plaintiff  upon  the  left 
temple  and  side  of  the  bead,"  etc.  To  this 
complaint  a  demurrer  was  sustained  for  want 
of  sufficient  facts.  The  plaintiff  elected  to 
stand  on  his  complaint,  and  refused  to  plead 
further.  ▲  Judgment  of  dismissal  was  there- 
upon stored,  from  which  this  appeal  Is 
tak^ 

The  defect  In  the  shafting  In  question 
was  open  and  apparent,  the  appellant  had 
full  knowledge  thereof  and  of  the  dangers 
incident  to  Its  use,  and,  had  he  received 
the.  injuria  complained  of  at  any  time  be- 
fore the  promise  to  repair  was  given,  the 
defense  of  assumption  of  risk  or  contributory 
n^Igence  would  necessarily  have  barred  a 
recovery.  If  we  concede  tiuit  the  appellant 
did  not  aasuniA  tha  risk  arising  from  the 


use  of  the  defective  appliance  aftw  com- 
plaint was  made,  by  reason  of  the  EfftHnlse 
to  repair,  yet  he  was  in  duty  boond  to  ex- 
ercise reasonable  care  and  caution  in  view 
ot  the  defective  condition  of  the  appliance 
which  he  was  handling.  His  care  must  be 
commensurate  with  the  danger.  In  other 
words,  he  must  exercise  due  and  reasonable 
care  under  the  particular  drcumstancee. 
Crooker  v.  Pacific  Lounge  &  Mattress  Ca, 
84  Wash.  191,  70  Pac.  682;  Indianapolis  ft 
at  L.  R,  Oo.  V.  Watson,  114  Ind.  20,  14 
N.  E.  721,  IS  N.  E.  824,  6  Am.  Bt  Rep.  57& 
It  Is  true,  as  contended  by  the  aivellant 
that  the  facts  are  admitted  by  the  demurrer ; 
but  the  court  Is  not  bonnd  to  accept  every 
Inference  the  pleads  may  draw  from  these 
facts.  For  instance.  It  Is  apjtarent  from  the 
complaint  that  It  was  not  necessary  for  the 
appellant  to  keep  the  wrench  on.  tiw  shaft- 
ing until  the  load  began  to  dnnqt.  The 
wrench  might  readily  have  been  removed 
before  the  load  reached  the  dumping  point 
The  rest  could  hare  been  accomplished  In 
entire  safety  by  a  lift  on  the  front  or  by 
pulling  down  on  the  load  from  behind.  Again, 
It  Is  not  aivaroit  to  the  court  why  the  ap- 
pellant should  assume  a  positltm  where  the 
wrench  would  strike  him  In  the  ereat  that 
be  continued  the  use  of  the  wrench  ontll 
the  load  commenced  to  dump.  In  view  of 
all  the  circumstances,  we  are  of  opinion 
that  the  appellant  was  guilty  of  contributory 
negligence,  which  was  the  direct  and  proxi- 
mate cause  of  tiis  Injury. 

The  demtmer  was  properly  snstaliied,  and 
the  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  BOOT,  DUNBAR. 
CROW,  FULLEBTON,  and  HADLBT,  JJ^ 
concur. 


STATE  ex.  rel.   LOWART  T.  SUPERIOR 

COURT  OF  LINCOLN  COUNTT  et  al. 
(Supreme  Goort  of  Washington.  Jan.  19,  1906.) 

1.  APFBAIr- DiSlCISSAI.    OV  OBOUSDS— CBaSA- 
TION  OF  OONTBOVEBST. 

Hie  Bi^TMnfl  Court  will  not  dlsmlBS  a 
«ase  because  of  a  cesBation  of  the  ofrntrovasy 
between  the  puties,  unless  such  cessation  u 
shown  to  exist  by  clear  and  statutory  proof. 

2.  Ebvibw— TncE  OF  Applicatioh. 

An  application  for  a  writ  to  review  an  or^ 
d«r  appointing  a  guardian  for  an  alleged  Incom* 
petent,  and  a  snbseqUMit  order  Fefnamg  to  va- 
cate the  appointment  will  be  entertained,  al- 
though not  made  until  over  a  year  from  the  date 
of  the  former  order,  and  almost  a  year  from 
the  date  of  the  latter,  where  It  appears  from 
the  application  that  relator  is  in  ill  health, 
was  deprived  of  her  property  by  the  order  com- 
plained of,  and  consequently  without  means 
to  give  bond  or  onploy  coansel  to  prosecute 
an  appeal,  and  it  Is  chaned  and  fonnd  that 
lator  IB  In  fact  mentally  mcompetott  to  manage 
her  property. 

8.  InsANE  PEBSORft— AppoxnnmiT  aw  Qvamd- 
lANS— Nonoa. 

Under  the  statute  requiring  notloa  of  ap- 
plication for  the  appointment  of  a  naidian 
for  an  incompetent  person  to  be  serrsa  on  the 
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IncomMtBDt  peraon  and  <bi  the  penon  lUTinx 
eoBtroI  of  nxcfa  Incompateot  peraoo,  and  provid- 
loc  that  the  Ineonnwtent  peraon  moit  bo  preo- 
tsA  at  the  heazinf  if  able  to  attend,  the  Mrvtee 
of  the  required  notice  te  Juriedictiffluil.  and 
the  record  must  show  that  euch  notice  waa 
served  on  the  pencm  bavins  control  of  the 
incompetent  person,  or  that  there  waa  no  per- 
son npMi  whom  such  aervica  couM  be  mode, 
and  that  the  Incompetmt  himself  was  present 
at  the  hearing  or  was  unable  to  attoid. 

'Writ  at  review  Ir  the  Mate,  on  the  re- 
latloa  of  Addle  Lowary,  against  the  au- 
iwrlor  court  of  Lincoln  coonty  and  another. 
Judgment  reversed- 

Mendenfaall,  Rhodes  ft  Pence,  for  relatw. 
H.  A.  P.  Myera,  Cor  reqKmdents. 

nVDKDH,  J.  On  the  2Sd  day  of  July, 
19H  A.  ZX  Stront  filed  a  petttloa  in  Hie 
mpmUa  court  of  Uncoln  oonnty  praying  for 
Hie  apptrintment  at  himself,  m  some  fit  and 
jfirapex  poaoo,  ai  goardlan  of  the  poson 
and  estate  of  his  daughter,  Addle  V.  Lowary, 
on  flie  gnnmd  that  ahe  was  mentally  incom- 
petent to  manage  her  pn^er^  and  tliat  she 
had  property  needing  care  and  attention. 
The  petition  averred  that  said  Addle  V, 
Lowary  was  a  resident  of  said  Uneoln  coon* 
ty  and  bad  no  r^latlrea  residing  therein  ex- 
cept the  petitioner  and  his  wife,  hot  did  not 
set  fortti  who,  if  any  person,  had  the  care, 
costody,  and  ocmtrol  of  said  Addle  T. 
Lowary.  August  8,  1004,  was  fixed  as  the 
date  for  the  hearing  of  said  application,  and 
on  the  28d  day  of  July  preceding,  notice 
of  such  hearing  was  personally  served  on 
Bsld  Addle  y.  Lowary  by  the  shwiff  of  Lincoln 
county.  TTie  matter  was  (Continued  until  the 
IQttt  day  of  Angost,  1904,  sad  aa  tiie  latter 
date  a  hearing  was  had  and  an  order  made, 
sppointing  the  petitioner  guardian  as  prayed. 
At  swfli  hearing  said  Addle  V.  Lowary  did 
not  appear  In  person,  but  one  Uolllgan  and 
tlie  prosocotlng  attwney  of  Uncoln  coonty 
appeared  In  her  behalf.  On  the  SOth  day  of 
September,  1904,  nM  Addle  V.  Lowary  lUed 
a  petition  for  the  vacation  of  the  order  ap- 
pointing the  guardian  on  numerous  groonds^ 
anumg  others^  that  she  was  not  a  residoit 
of  Uncoln  county  at  the  time  said  applica- 
tion was  made  and  had  not  resided  In  said 
eoonty  for  moie  tiian  one  year  prior  tberetow 
On  the  18th  day  of  October,  1904.  the  petition 
to  Tscate  was  denied.  On  the  2d  day  of 
October,  1905,  application  was  made  to  this 
ooort  for  a  writ  at  review,  to  review  the  «>• 
der  appointing  die  gnardian  and  the  order 
refusing  to  vacate  the  appointment  fRie 
writ  was  allowed  and  the  matter  is  now  be- 
fore na  for  final  determination,  (te  the  2d 
day  of  December,  1906,  the  reqKmdent  filed 
In  Ibis  court  a  statement,  signed  by  the  re- 
lator, reciting  that  the  matter  In  dispute 
has  been  satisfactorily  adjusted  and  praying 
that  this  proceeding  be  dismissed.  In  op- 
postUon  to  this  motion  there  have  been  filed 
affldavlts  of  tiie  relator  and  her  hnsband  to 
tiie  effect  Hat,  if  any  such  ststmnent  was 
signed  by  rdator,  it  was  signed  through  mis- 


take and  obtained  through  fraud.  This 
court  will  not  a  case  because  of  a 

cessatiMi  of  the  controversy,  unless  audi 
cessation  Is  shown  by  clear  and  sattefactory 
proot  No  such  showing  Is  made  in  this  case, 
and  tiie  motion  to  dismiss  is  accordingly 
denied.  It  was  further  amteuded  by  the  re- 
spondent that  the  writ  was  not  applied  for 
within  the  time  limited  by  law.  The  statute 
does  not  fix  the  time  within  which  such  ap- 
plications must  be  mad^  but  tbe  courts  by 
anal(^  ai^ly  the  limitation  fixed  by  law  for 
the  prosecution  of  an  appeal.  Ordinarily 
this  court  will  not  entertain  Jurisdiction  of 
an  api^lcatioQ  at  this  kind  after  the  time 
limited  by  law  for  prosecuting  an  appeal  has 
expired;  but  it  appears  from  tbe  application 
before  us  that  the  relator  was  In  ill  health, 
and  was  deprived  of  her  property  by  the 
csrdw  complained  of,  and  was  thus  without 
means  to  give  bond  or  emidoy  counsel  to  pros- 
ecute an  appeal.  In  addition  to  this,  the 
respondent  charged  and  the  court  found  that 
Ae  was  incompetent  to  manage  her  affairs, 
and  the  respondent  who  preferred  the  charge 
will  not  now  be  heard  to  gainsay  It  nils 
court  will  tbmfore  assume,  for  the  purpose 
of  protecting  her  rights,  that  tbe  relator  was 
In  ttxt  incompetent,  and  in  view  of  these 
facts  we  are  at  the  opinion  that  the  appll- 
catiMt  was  timely  made. 

On  the  merits  of  tbe  case  Ittfle  need  be 
said.  It  deariy  appears  that  both  tiie  <nder 
anointing  the  gnardian  and  the  order  refus- 
ing to  vacate  the  appointment  are  erroneous. 
Itae  statute  inovldes  tiiat  notloe  of'  ai^Uca- 
tions  of  this  kind  most  be  served  on  the 
minor  or  incompetott  person  and  on  the  per- 
son having  tbe  care,  custody,  and  control  of 
soch  minor  or  Incompetent  person,  and  that  tbe 
person  for  whom  a  guardian  is  sotight  must 
be  present  at  the  hearing  If  abfe  to  attaud. 
Tbe  fanner  of  these  requirements  at  least 
is  JtDlsdicthma].  A  proceeding  tar  the  ap- 
pointment of  a  gnardian  is  statutwy,  and  tile 
requlr«nait  that  notice  shall  be  given  is 
mandatory.  Ordinarily  the  notice  to  bea»v- 
ed  on  the  minor  or  incompetent  person  Is  of 
far  less  imp<»rtance  tiian  the  notice  reqiUred 
to  be  served  on  the  person  having  the  care, 
custody,  and  contnd.  Tbe  minor  may  be  at 
such  tender  years,  or  the  Incompetent  person 
so  far  bereft  of  reasm  that  tiie  notice  served 
nptm  them  is  UtUe  more  tiian  a  formality; 
whereas,  tiie  law  presumes  that  those  hsv^ 
ing  tbe  care,  custody,  and  control  of  such 
persMB  bavo  at  least  snflBciettt  Intanat  in 
tii^  welftue  to  see  that  lli^  legal  rigbta 
are  protected.  Tb*  record  should  therefore 
show  that  tiie  required  notice  was  served, 
or  that  there  was  no  person  upon  whom  serv- 
ice could  be  made,  and  that  the  person  tax 
whom  the  guardian  Is  soi^t  was  present  at 
the  hearing  or  was  imable  to  attrad.  The 
record  before  us  not  only  fails  to  show  these 
facts,  but  it  was  made  manifest  to  the  conr^ 
on  the  petition  to  vacate  the  mder  of  ap- 
pointment, that  tbe  rdatn  was  to  tbe  care, 
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costody,  and  control  of  certain  persons  at  the 
time  of  the  application,  and  that  no  notice 
of  the  aH>lIcatlon  was  served  upon  them; 
that  the  relator  was  able  to  attend  at  the 
hearing  and  did  not,  and,  in  addition  to  all 
this,  that  the  relator  was  not  a  resident  of 
Lincoln  county  at  the  time  of  the  appllcati<mt 
and  had  not  been  for  more  than  one  year 
[vlor  thereto.  The  court  was  therefore  with- 
out Jurisdiction,  and  Its  Judgment  Is  a  nullity. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  vacate  the  or- 
der appointing  the  guardian  and  require  the 
respondent  to  account  for  all  moneys  or 
pn^erty  lecelTed  by  Tlrtne  of  bis  aK>olnt- 
ment 

MOUNT.  C.  J.,  and  rULLDBTON,  HAD- 
liDY,  CBOW,  ROOT,  and  DUNBAR,  J  J.,  con- 
cur. 


K.  P.  MIN.  00.  T.  JAOOBBON. 
(Bapreme  Conrt  of  Utah.  Jan.  2B,  1008.) 

1.  Tendob  and  Pvbohabeb — StTbbsitdkb  or 

Option. 

There  is  a  sarrender  of  an  option  to  pur- 
chase a  mine,  where  the  purchaser  slxnffies  his 
IntentioD  to  surrender  It  and  forfeit  nis  rights 
and  the  vendor  tiierenpon  takes  possession  and 
continues  therdn. 

2.  Same— EviMWOT. 

Bvidence.  in  an  action  for  breach  of  a  con- 
tract contaimnjc  an  option  for  purchase  of  ft 
mine,  held  insnmdent  to  sostaln  a  finding  that 
there  was  not  a  surrender  by  the  parchaser  and 
an  acceptance  thereof  by  the  vendor. 
8,  Saub  —  Dahaoes  —  LniiTATion  bt  Gon- 
TEAcrr. 

An  option  for  purchase  of  a  mine,  provid- 
ing for  certain  payments  and  certain  work  at 
certain  times  by  the  porchaser,  and  that  if 
the  pnreliaser  shall  fail  to  pay  any  of  the  In- 
stallments of  the  pnrdiase  price,  or  shall  fail 
to  comply  with  any  of  the  covenants  or  condi- 
tions, the  contract  shall  terminate  and  all  In- 
stallments, or  other  sums  which  may  have 
been  paid  by  the  snreliaser,  sliall  be  forfeited 
and  become  liquidated  damages,  limits  the 
damages,  where  the  contract  Is  forfeited,  to 
work  done  and  payments  made. 

Appeal  from  District  Court,  Salt  Lake 
County;  0.  W.  Morse,  Judge. 

Action  by  the  E.  P.  Mining  Company 
against  Tony  Jacobson.  Judgment  for  plain- 
tiff.  Defendant  appeals.  Reversed, 

This  is  an  action  to  recover  for  an  allied 
breach  of  a  certain  contract  made  between 
plaintiff  and  defradant  August  28,  1903.  The 
contract  contained  an  option  giving  the  de- 
fendant the  right  to  purchase  from  the  plain- 
tiff certain  mining  claims  known  as  the  Na- 
tive Copper  No.  1,  No,  2,  and  Na  8  lode  mining 
claims,  sltoated  In  Little  Cottonwood  mining 
district.  Salt  Lake  county,  Utah.  The  con- 
tract, so  far  as  material  here,  recites  that  the 
agreed  purchase  price  for  all  the  claims  men- 
tioned is  $40,000,  payable  as  follows:  $5,000 
on  or  before  February  28,  1904 ;  $10,000  on 
or  before  August  28,  1904;  $25,000  on  or 
before  August  28,  1905.  That  the  second 
party  sball*  <ak  or  before  F^ruftry  28,  1904, 


or  immediately  thereafter,  make  application 
and  proceed  to  procure  a  patent  from  the 
government  of  the  United  States  In  the  name 
of  the  first  party,  and  that  said  application 
shall  be  prosecuted  with  diligence  to  final 
entry,  and  alt  sums  of  money  required  for  the 
procuring  of  said  patent  shall  be  advanced 
by  the  aeamU  parly.  "Time  Is  the  essence  of 
this  contract  and  in  the  event  the  second 
party  shall  fall  to  pay  any  one  of  said  Install- 
ments within  the  time  provided  therefor  or  in 
the  event  said  second  party  shall  fall  to 
comply  with  the  covenants  and  conditions 
hvein  imposed  upon  blm  or  any  one  of  the 
same  then  this  contract  shall  terminate  and 
be  of  no  force  and  effect  and  all  installments 
or  other  sums  which  may  have  been  paid  by 
the  second  party  under  this  contract  or  by 
reason  thereof  sbali  be  forfeited  by  the  said 
second  party  and  become  the  property  of  tbe 
first  party  as  liquidated  damages  and  as 
additional  comp«isaUon  for  the  use  of  the 
property  under  said  contract,  and  the  said 
first  party  shall  be  relieved  from  all  liability 
existing  hereunder.  The  second  party  shall 
take  possession  of  said  mining  claims  at 
once  and  conmience  work  upon  the  same 
within  fifteen  days  after  the  date  of  this 
lease  and  shall  cause  to  be  performed  upon 
said  property  not  less  than  120  shifts  (one 
man  working  one  day  constituting  one  shift) 
of  mining  latior  each  and  every  month  of  the 
term  of  this  leas&  And  It  Is  further  under- 
stood and  agreed  that  In  the  event  the  second 
party  shall  fall  to  comply  with  each  and  all 
of  the  covenants,  conditions,  and  agreements 
assumed  and  Imposed  upon  him  under  this 
contract,  then  the  par^  of  the  first  part  may 
at  bis  option,  terminate  this  lease  by  giving 
a  written  notice  of  his  option,  so  to  do  to  the 
second  party  and  In  such  event  this  lease 
shall  become  null  and  void  and  of  no  effect 
and  thereupon  the  contract  of  sale  and  por- 
cbase  hereinabove  set  forth  shall  immediate- 
ly terminate  and  be  of  no  force  or  effect  and 
all  paymrats  or  installments  made  by  the 
second  party  under  the  contract  of  sale  and 
purchase  and  under  this  lease  shall  be  for- 
feited by  the  second  party  and  become  tbe 
property  of  the  first  party  as  liquidated 
damages  and  as  additional  compensation  for 
the  use  of  said  property  under  this  contract 
and  tbe  said  first  party  In  such  event  shall 
be  relieved  of  all  liability  otherwise  existing 
hereunder." 

Defendant  went  Into  possseaslon  of  tbe 
mining  claims,  and,  during  the  month  of 
September,  1903,  caused  to  be  performed 
thereon  35  shifts  of  labor.  On  OctobCT  5, 
1003,  he  Informed  William  Elesllsg  who 
was  manager  and  also  a  director  of  plaintiff 
company,  that  he  (the  defendant)  guessed 
he  would  bare  to  surrender  the  property. 
Klesling  was  called  as  a  witness  for  the 
plaintiff,  and  testified  on  this  [Mint  In  part 
as  follows:  "Well,  he  says  [refarlog  to  de- 
fendant]: 'I  don't  know  if  we  can  do  any- 
thing with  it,'  be  says:   *I  guees  I  will  bave 
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to  give  It  back  to  you.'  •  ♦  •  I  said  to  | 
lilm:  'If  ron  had  thought  of  that  a  month 
ago,  why  didn't  you  tell  us?  You  ought  to 
have  told  as  that  a  month  ago.'  And  he 
Bald:  'Well,  I  guess  I  will  have  to  give  It 
back  to  you.*  Ajid  I  said:  'We  will  gee 
what  we  can  do.'  "  On  this  point  d^end- 
ant  testified  and  be  is  corroborated  by  two 
other  witnesses,  that  he  stated  he  could  not 
do  anything  with  the  property  and  would 
have  to  give  It  op,  and  Klesllug  answered: 
"All  right  I  am  glad  of  It."  On  October  15, 
1903,  10  days  after  the  forcing  conversa- 
tiOD,  plaintiff,  without  notice  to  or  consulting 
defendant,  went  upon  the  property  referred 
to  and  had  It  surveyed  by  a  United  States 
deputy  mineral  surveyor  for  the  purpose  of 
obtaining  a  patent  therefor,  and  In  due  time 
made  application  for  patent  On  February 
4, 1904,  plaintiff  commenced  this  action  to  re- 
cover from  defendant  (1.600,  because  of 
defendant's  failure  to  perform,  during  each 
and  every  month  since  the  28th  day  of  Au- 
gust, 1003,  120  shifts  of  labor  on  the  mining 
claims  referred  to.  The  case  was  tried  by 
the  court  without  a  Jury,  and  after  hearing 
the  evidence  the  court,  among  other  things 
found  "tliat  said  defendant  did  not,  on  or  be- 
fore the  1st  day  of  October,  1903,  or  at  any 
time,  or  at  all,  surrender  to  the  plaintiff  all 
or  any  rights  under  said  contract  option  and  j 
lease,  and  did  not  then  and  there,  or  at  any  i 
time,  or  at  all,  surrender  and  deliver  to  the 
plaintiff  the  possession  of  said  premises,  or  any 
part  thereof,  *  *  •  and  said  plaintiff  did  not 
then  and  there,  or  at  any  other  time,  or  at 
all,  prior  to  the  2Sth  day  of  February,  1904, 
enter  into  possession  of  said  premises,  or  any 
part  or  portion  thereof,  and  that  said  plain- 
tiff was  not,  at  any  time  between  the  28th 
day  of  Augiist,  1903,  and  the  28th  day  of 
February,  1904,  In  possession  of  said  prem- 
ises, or  any  part  thereof." 

Judgmmt  was  entored  in  favor  of  plaintiff 
for  |1,410.  Defendant  appeals. 

Cannon,  Irwin  ft  Snow,  fw  appellant 
VrUik  ft  Edwards,  for  req)ond«it 

McCARTY,  J.,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

Appellant  contends  that  the  finding  made 
by  the  court  wherein  It  Is  held  that  he  did 
not  sarroider  his  option  on  October  S,  1908, 
and  that  the  plaintiff  did  not  take  posses- 
■l<m  of  the  property  on  the  15th  day  of  the 
■ame  month,  Is  contrary  to,  and  not  support- 
ed by,  the  evidence.  While  there  is  soine 
conflict  In  the  evidence  respecting  the  lan- 
foageused  by  appellant  when  he  claims  to 
bave  notified  Klesling,  who  was  the  manager 
of  respondent  con^any  and  one  of  the  di- 
rectors, that  ha  wanted  to  forfeit  the  option 
be  bad  under  the  contract  to  purchase  and 
■nrrender  the  property,  yet  when  considered 
In  connection  with  the  admitted  fact  that 
the  company,  on  the  15tb  day  of  October, 
went  into  possession  of  the  property  for  the 
puipoae  of  making  a  survey  for  patent  and. 


for  aught  that  appears  In  the  record,  has 
ever  since  continued  In  possession  thereof, 
and  performed  work  and  incurred  expenses 
which  tne  contract  expressly  provided  tfionld 
be  performed  and  borne  by  appellant,  ahowa 
that,  whatever  the  exact  language  used  by 
appellant  may  have  been  when  he  signified 
bis  intention  to  surrender  his  option  and 
fwfeit  bis  rights  under  tlM  contract  the 
company,  by  its  acts  In  taking  and  con- 
tinuing In  possession  of  the  property,  accept- 
ed and  treated  the  statements  and  conduct 
of  appellant  as  a  surrender  by  him  of  the 
property  and  a  forfeiture  of  his  rights  under 
the  contract  "An  actual  and  continued 
change  of  possession  by  the  mutual  consent 
of  tbe  parties  will  operate  as  a  surrender 
by  operation  of  law,  though  there  was  no  ex- 
press agreement  of  the  parties  that  It  should 
BO  operate."  18  Am.  ft  Ei^.  Enc.  U  362. 
The  finding  of  the  court  on  this  point  is  not 
only  unsupported  by,  but  Is  contrary  to,  tbe 
evidence. 

There  is  anoth^  reason  why  respondent 
cannot  recover  in  this  action.  The  contract 
Itself  protldes  for  liquidated  damages;  that 
is,  the  parties  have  stipulated  therein  what 
the  damages  shall  be  In  case  of  a  breach  by 
appellant  of  any  of  Its  covenants.  And  the 
general  rule  is  that  when  parties  to  a  contract 
of  this  kind,  where  the  damages  resulting 
from  a  breach  thereof  are  uncertain  In 
amount,  bave  stipulated  what  aucn  damages 
shall  be,  no  other  or  greater  damages  than 
those  agreed  upon  can  be  recovered  In  8 
Am.  ft  Eng.  Ena  L.  (2d  Ed.)  638,  the  doctrine 
Is  stated  as  follows:  "If  the  parties  to  a 
contract  themselves  limit  tbe  damages  by 
Btipulation  In  the  contract  itself,  the  measure 
of  damages  will  be  thereby  controlled  and 
determined.  Thns,  in  an  action  on  a  written 
contract  for  a  stipulated  amount  the  con- 
tract Itself  furnishes  tbe  measure  of  dam- 
ages." In  18  Cyc  00,  it  Is  said:  The  con- 
tract is  to  govern,  and  tbe  true  question  Is: 
What  was  the  contract?  Whether  it  was 
folly  or  wisdom  for  the  contracting  parties 
thus  to  bind  themselves  Is  of  no  consequence, 
if  the  Intention  Is  clbar.  If  there  be  no 
fraud,  circumvention,  or  Illegality  in  the  case, 
the  court  is  bound  to  raforce  the  agreemoit" 
In  Psge  on  Contiacte,  i  1171,  the  author.  In 
stating  this  c^neral  doctrine,  says;  "If  the 
actual  damages  exceed  those  contracted  for, 
the  Injured  party  Is  bound  by  ue  stipulation 
of  the  contract,  and  cannot  recover  the  actual 
amount  of  damages."  1  Sutherland  on 
Damages  (8d  Ed.)  {  270;  Hennessy  v.  Mets- 
ger,  152  III.  505,  38  N.  B.  1058,  43  Am.  St. 
Rep.  267 ;  Jackson  v.  Hunt  (Vt)  66  Atl.  lOia 
This  doctrine  Is  so  well  settied  that  we 
deem  a  further  discussion  and  citation  of 
authorities  unnecessary. 

The  contract  under  consideration  in  part 
provides  that  in  case  appellant  shall  fail 
to  pay  any  one  of  the  installments  of  the 
purchase  price  therein  mentioned,  "or  shall 
tall  to  comply  with  ttM  covenants  and  condi- 
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tlons  therein  Imposed  upon  him  or  any  one 
of  the  ume  then  this  contract  ehall  terminate 
*  *  *  and  all  Installments  or  other  snms 
which  may  have  been  paid  by  the  second 
party  [appellant]  shall  be  forfeited  by  the 
said  second  party  and  become  liquidated 
damages,"  etc.  It  will  thus  be  obserred 
that  the  contract  by  Its  terms  clearly  pro- 
vides what  the  damages  shall  be  in  case 
of  a  breach  of  any  of  its  proTlsions  by  appel- 
lant: First,  he  shall  forfeit  whatever  Install- 
ments of  the  purchase  price  he  may  have 
paid,  and,  second,  "other  snms  which  may 
have  been  paid  by  him."  Now,  the  term 
"other  sums"  undoubtedly  includes  the  money 
paid  by  appellant  for  work  done  on  the 
mining  claims  referred  to,  and  which  is  one 
of  the  forfeitures  therein  mentioned.  If  re- 
spondent could  recover  for  the  price  of  unper- 
formed labor  sued  for  in  this  case,  he  would 
be  entitled  to  recover  the  amount  of  the 
first  installment,  $5,000,  of  the  purchase  price 
of  the  property,  and  It  appears  to  be  conced- 
ed that  an  action  would  not  lie  for  the  breach 
of  this  covenant. 

The  Judgment  is  reversed,  and  as  It  Is 
plain  that  respondent,  by  the  terms  of  the 
contract  itself,  is  precluded  from  recovering 
damages  in  any  sum,  the  trial  court  Is  di- 
rected to  dismiss  the  case;  the  costs  of  this 
appeal  to  be  taxed  against  respondent 

BABTCH,  a      and  BntAUP,  3^  cwcor. 


HBLSTBOM  v.  BODES. 
(Supreme  Court  of  Utah.  Jan.  13,  1006.) 

1.  TausTS— MimNQ  Cuncfr— I<ooation. 

Plaintiff's  husband  and  another  located  a 
mining  daim,  a  portltm  of  which  they  sold  to 
J.,  who  conveyed  to  defoidant.  The  assess- 
ment work  not  having  been  performed,  plain- 
tiff relocated  the  claim,  and  obtained  a  patent 
from  the  United  States  therefor.  Held  that, 
in  the  absence  of  any  evidence  that  plaintiff 
relocated  the  claim  for  the  benefit  of  any  one 
but  herself,  a  finding  that  she  held  a  portion  of 
the  claim  In  trust  for  defendant  was  erroneous. 

2.  Pdbuo  liUins  —  OcouPAncT  —  Ihfbovb- 

ICBKT. 

Mere  occupancy  of  public  land,  with  the 
construction  of  improvements  thereon,  vests  no 
right  in  the  occupier  as  against  the  United 
States  or  a  patentee  from  it 

[Bd.  Note. — For  cases  In  point,  see  voL  41, 
Cent  Dig.  Public  Lands,  M  01-53.] 

&  SaHX  —  OOOUTTIITG  GUHCAHTB  —  OOH- 

FINSATrON  FOB  lUPBOTEUENTS. 

One  who  makes  Improvements  on  public 
land  knowing  that  It  Is  open  to  exploration  and 
sale  for  its  minerals,  and  who  takes  no  steps 
to  secure  title  or  right  to  pOBsession  under  the 
laws  or  the  local  rules  and  customs  of  miners, 
has  no  valid  claim  of  possession  or  of  compen- 
sation for  improvements  as  an  adverse  bolder 
in  good  faith,  as  against  a  iwtentee  from  the 
United  States. 

Appeal  from  District  Oonrt,  Third  District; 
BL  L.  Ritchie,  Judge. 

Action  Mary  Helatrom  against  laaae 
Bodes.  From  a  decree  in  favor  of  dtfmdan^ 
plalntlft  appealf.  B«v«t8ed. 


J.  Ingebretzen  and  J.  D.  Pardee,  for  ap- 
pellant  McOorrln  &  Onsten,  for  respondent 

8TEAUP,  J.  This  Is  an  action  in  eject- 
ment The  findings  show:  That  In  1896 
Helstrom,  th^  the  bnstumd  of  plaintiff,  and 
Jensen,  being  the  locators,  and  as  such  the 
owners,  of  a  mining  claim  called  the  "Lily 
Lode,"  sold  a  portion  of  It  to  Johnson,  who 
thereafter  erected  a  dwelling  bouse  thereon, 
and  was  in  possession  thereof  until  1003, 
when  he  sold  and  conv^ed  it  to  the  defend- 
ant The  annual  assessment  work  for  1808 
not  having  been  done  on  the  ctalnit  in  Janu- 
ary, 1899,  the  plaintiff,  at  the  request  and 
for  the  benefit  of  her  bnst>and  and  his  suc- 
cessors In  interest,  relocated  the  claim  as 
the  Julia  lode.  That  the  plaintiff  resided  on 
said  claim  since  1896,  and  was  a  co-tenant 
with  the  defendant  and  his  predecessors.  In 
July,  1902,  plaintiff  obtained  a  patent  from 
the  United  States  to  the  Julia  lode,  which 
embraces  the  premises  claimed  and  occnpled 
by  the  defendant  The  court  decreed  that 
she  held  such  portion  of  the  claim  In  trust 
for  tiie  defendant,  and  directed  that  she  ex- 
ecute a  deed  of  conveyance  conveying  It  to 
him.  She  appeals,  attacking  the  findings 
and  claiming  that  tbey  have  no  support  from 
the  evidence. 

The  contention  is  well  founded.  There  Is 
a  total  want  of  evidence  to  support  the  find- 
ings that  plaintiff  located  the  Julia  claim  at 
the  request  of  her  husband  or  of  any  one, 
or  that  she  made  the  location  tor  lils  benefit 
or  tor  the  braefit  of  his  successors  In  Inter- 
est or  for  the  benefit  of  any  one  other  than 
herself,  or  that  she  Is,  or  ever  was,  a  co- 
tenant  with  the  defendant  or  his  predeces- 
sors In  interest  To  the  contrary,  tiie  evi- 
dence shows  that  the  plaintiff  located  the 
Julia  claim  alone  for  herself,  and  not  for 
the  benefit  of  any  one  else.  Nor  does  the 
court  find,  when  plaintiff  applied  for  patoit 
that  there  was  any  agreement  between  her 
and  the  defendant,  or  hla  grantor,  to  con- 
vey any  part  of  said  claim  to  th^  or  eltbw 
of  them.  Hexice  the  cases  cited  by  the  de- 
fendant, to  tbe  ^ect  that  where  one  co- 
tenant  of  a  mining  claim,  who,  on  the  annual 
assessment  thereon  not  being  done,  relocates 
it,  or  where  a  patent  to  a  mining  claim  was 
Issued  to  one  who,  previous  agreen^t 
with  the  original  locators  or  their  assigns, 
was  to  convey  a  portion  of  it  or  an  Interest 
therein  to  tbem,  or  where  a  party  wrongfully 
obtelns  the  legal  title  to  land  whi<^  right- 
fully belongs  to  another,  and  holds  It  in 
trust  for  such  other,  have  here  no  application. 
The  case  falls  within  the  rule  that  an  oc- 
cupant of  tbe  public  land,  without  title,  and 
without  any  attempt  being  made  to  secure 
title,  cannot  resist  the  enforcement  of  the 
patent  of  the  United  States  on  the  ground 
of  such  occupancy.  Mere  occupant^  of  the 
pnbllc  land  and  Improvements  tbeieon  are 
no  vested  right  therein  as  against  the  United 
States,  and  conseqnenOy  not  against  anr  par> 
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'Chuer  from  it  A  person  who  makes  Im- 
proranrata  upon  public  land,  knowing  that 
it  Is  open  to  exploration  and  sale  for  its 
minerals,  and  makes  no  effort  to  secnre  tbe 
title  to  ft  as  snch  land  under  the  laws  of 
-Oongrcss,  or  the  right  of  possession  miOes 
tbe  local  mles  and  customs  of  miners,  has 
no  Talid  claim  of  possession  or  of  compensa- 
tion tm  his  improvemeots  as  an  adverse  hold- 
-er  in  good  faith,  when  snch  sale  Is  made  to 
another,  and  tin  tltie  Is  pasMd  to  him  lij  a 
patant  of  the  United  States.  Sparks  v. 
Pierce,  116  U.  &  406,  6  Sup.  Ot  102,  29  U 
Bd.  428:  DefTsbacfe  t.  Hawke,  116  U.  8.  892, 
8  Sop^  Ot  96,  29  1:1.  nd.  428;  OoUlns  v. 
Bartlett,  44  OaL  8n;  McKieman  t.  Hesse, 
■61  OaL  694;  Treadway  t.  Sharon,  7  Ner.  87; 
1  Snyder  on  Mines,  1 682. 

It  la  not  allied  In  the  answer,  nor  found 
tiy  the  court,  that  In  locating  the  claim  or 
obtaining  the  [latent  plaintltT,  or  tbe  owners 
-of  the  UI7  lode,  wen  guilty  of  any  fraud  or 
wrong,  or  that  any  act  or  thing  was  done  by 
them  to  defeat  any  right  of  the  defoidant  | 
or  ills  grantor;  nor  does  the  evidence  show 
any  such  facts.  Nor  was  tbe  defendant  with- 
out knowledge  of  tbe  defect  of  his  grantor's 
tltl&  His  grantor,  a  witness  In  bis  behalf, 
testified,  and  it  is  not  denied  by  the  defend- 
ant: "When  I  got  ready  to  sell  It,  I  asked 
Mrs  Helstrom  if  she  wouldn't  sign  a  quit- 
claim deed  for  It  Sbe  never  did  sign  a 
deed  tor  it  When  I  sold  to  Bodes,  I  talked 
with  bim  about  the  title  to  tbe  ground,  and 
told  bim  that  I  didn't  have  a  patent  for 
the  ground.  I  told  him  that  tbe  title  to  the 
ground  was  in  Mrs.  Helstrom.  We  talked 
about  it  in  the  presence  of  Mr.  Qulnn,  and 
Mr.  Qnlnn  told  him  that  he  should  get  Mrs. 
Helstrom  to  sign  a  quitclaim  deed,  but  site 
never  signed  it  Then  I  afterwards  went 
with  Mr.  Rodes  to  Mr.  Lee,  Justice  Lee, 
and  I  beard  Lee  tell  Bodes  that  he  didn't 
need  to  have  Mrs.  Helstrom  sign  a  qult- 
■claim  deed."  Notwithstanding  tbe  notice 
^ven  bim  by  his  grantor,  and  notwithstand- 
ing' he  knew  plaintiff  had  located  the  prop- 
erty and  bad  obtained  a  patent  for  it  the 
defendant  had  no  transaction  or  conversation 
with  her,  made  no  effort  to  obtain  her  grant 
or  release,  bnt  contented  himself  with  the 
'Conveyance  made  by  his  grantor,  who  bad 
neither  record  nor  actual  title.  True,  hla 
grantor  tiad  title  from  the  locators  of  the 
Lily  lode,  but  in  order  that  it  may  be  of 
worth,  It  was  necessary  to  show  that  the 
Jolla  lode  was  located  by  tbe  plaintiff  for 
the  benefit  of  the  locators  of  tbe  Lily  lode, 
-or  for  tbe  benefit  of  their  assigns,  or  ttiat 
through  fraud,  the  Lily  lode  was  abandoned 
and  the  Jnlla  lode  located  to  defeat  the  con- 
veyance made  to  the  defendant's  grantor,  or 
some  facts  showing  that  the  plaintiff  held 
the  disputed  gronnd  in  trust  for  tbe  defend- 
ant, and  in  equity  and  good  conscience  ought 
to  convey  it  to  him.  This  the  eridence  falls 
to  show. 


The  Judgment  of  tbe  court  below  is  set 
aside,  and  a  new  trial  is  granted.  The  costs 
on  appeal  are  to  be  taxed  against  tbe  »• 
spondent 

BA&TGH,  a      and  McCABTT,  J.,  OOOCOt. 


OOBPOBATION    OF    MEMBERS  OF 
OBUBGH  OF  JB8UB  CHRIST  OF 
LATTEB-DAT  SAINTS  v. 
WATSON. 
(Supreme  Court  of  Utah.  Jan.  18,  1906.) 

1.  Deeds— Mentai;  Oapacitt. 

Tbe  test  of  capadt7  to  make  a  deed  is 
whether  the  grantor  at  the  time  fully  under- 
stood, realized,  and  appreciated  tbe  probable 
resalta  and  consequences  of  the  transaction.* 
[Bd.  Note. — For  cases  in  point,  see  toL  16. 
Cent  Dig.  Deeds,  H  149.  161.] 

2.  CoNTiNUANci  —  Annifoa  or  WmmB  — 

Diligence. 

Bev.  St  1898,  I  8133.  requiring  for  a  con- 
tinuance, t>ecause  of  absence  of  evidence,  a 
showing  that  "due  diligence  has  been  used  to 
procure  it"  is  not  satTsfied  where  a  subpcena 
for  the  absent  witness  was  not  placed  in  ttie 
hands  of  an  officer  for  service  till  the  morning 
the  case  was  called  for  trial,  though  it  had  been 
set  for  several  weeks,  and  tbe  witness  had  tes- 
tified on  a  former  trial. 

[Ed.  Note. — For  cases  in  point  M*  toL  10^ 
Cent  Dig.  Continuance,  i  80.] 

8.  Atpeai.— Law  or  the  Cask. 

The  rule  of  the  law  of  the  case  does  not 
require  a  deed  held  void  on  appeal  to  i>e  so 
held  on  a  second  appeal;  a  different  state  of 
facts  being  presented.t 

[Bd.  Note.— For  cases  in  point  see  tdL  8, 
Owt  Dig.  Appeal  and  Brror,  |  4361J 

Appeal  from  District  Court,  Third  District: 
W.  C.  Hall,  Judge. 

Action  by  the  Corporation  of  tbe  members 
of  the  Church  of  Jesus  Christ  of  Latter-Day 
Saiuts,  residing  in  the  Fifteenth  Qcclesiastic- 
al  Ward  of  Salt  Lake  Stake  of  Zlon,  against 
Helen  Watson.  Judgment  for  plaintUC,  De- 
fendant appeals.  Affirmed. 

D.  B.  Truman,  for  appellant  F.  S.  Rich- 
ards and  J.  T.  Bichards,  for  respondent 

McCABTX,  J.  This  is  an  action  by  plain- 
tiff in  ejectinent  to  recover  possession  at 
the  N.  %  of  tot  4,  in  block  81,  plat  A,  Salt 
Lake  atj  survey,  and  known  as  Na  21  Sontii 
Fourth  West  street  in  Salt  Lake  City,  Utah. 
The  defendant  answered  denying  plaiutifTs 
title,  upon  the  ground  that  the  deed  under 
which  it  claimed  title  was  executed  by  the 
grantor  while  mentally  Incapacitated,  and 
that  it  was  procured  by  undue  influence. 
Upon  tbe  trial  a  decree  was  entered  for  tbe 
plaintiff.  On  appeal  to  this  court  the  case 


•Cbadd  V.  HOMT,  71  Pac.  870.  »  Utab,  S8S;  Stilac- 
tellow  T.  Hanson,  71  Pac.  1062.  3S  Utah,  480. 

tTanard  t.  Oreen,  11  Pkg.  337.  i  VUh,  458;  Brim 
V.  Jon«a,  Pac  48,  S62,  U  tJtah.  440;  National 
Bank  t.  Lowis,  4S  Pac.  8».  U  Utata,  507;  BUva 
T.  Fickard,  47  Pac.  144,  14  CtalL  M;  BodMs  DM 
Mines  d'Argent  M  FonderlM  ds  T.  HlAlBo 

tosh.  M  Pao.  m,  7  Utah,  K, 
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WM  reverBea.  25  Utah,  45,  69  Pac  581. 
A  retrial  resulted  In  favor  of  plaintiff,  which 
waB  reversed  apon  appeal  to  this  conrt  27 
Utah,  538,  76  Pac.  706.  The  case  was  tried 
again,  and  Is  now  on  an  appeal  taken  by  de- 
fendant from  a  decree  entered  In  favor  of 
plaintiff. 

The  facts  In  the  case  are  as  follows:  On 
August  4,  1886,  Geo^e  Cbatfleld  died  In- 
testate, leaving  snrvlrlng  bim  as  his  only 
heir  at  law  his  wife,  Martha  S.  Chatfleld,  to 
whom  be  was  married  about  seven  montba 
prior  to  the  time  of  bis  death.  At  the  time 
of  said  marriage  Obatfleld  was  the  owner 
and  In  possession  of  the  property  In  contro- 
versy, and,  with  his  wife,  continued  to  reside 
upon  It  nntll  his  death,  August  6.  1886.  The 
defendant  herein,  who  wag  the  daughter  of 
Mrs.  Obatfleld  by  her  former  husband,  a  Mr. 
Sandnl,  resided  with  h^  mother  on  the  prem- 
ises In  question  until  the  tatter's  death  In 
1889,  and  has  since  continued  to  reside  there- 
on. It  Is  alleged  In  defendant's  answer,  and 
admitted  in  plalntlCTs  reply  thereto:  "That 
for  a  long  time  prior  to  bis  death  Chatfleld 
was  a  believer  In  the  tenets  and  faith  of  the 
Ghnrcb  of  Jesos  Christ  of  Latter-Day  Saints 
and  a  member  of  that  denomination,  •  •  « 
and  that  Martha  S.  Chatfleld  was  an  aged 
person,  b^ng  about  60  years  of  age."  For 
about  five  months  before  bis  death  Obatfleld 
bad  been  in  poor  health,  and  for  the  greater 
part  of  the  last  three  weeks  prior  to  his  death 
was  confined  to  Ills  bed.  He  had  time  and 
again,  before  his  Illness,  expressed  bis  In- 
tention of  deeding  the  pronises  In  question 
to  the  "Cbnrcb,"  plaintUF  herein,  and  the 
record  shows  that  he  had  so  expressed  him- 
self, prior  to  bis  marriage  hereinbefore  re- 
ferred to,  and,  on  the  day  before  bis  death, 
made  and  executed  a  deed  conveying  the 
property  to  said  chnrch. 

Defendant  introduced  stnne  evidence  which 
tended  to  show  that  for  several  weeks  prior 
to  tlie  time  tbB  deed  was  executed  Gbatfield 
was  v^  sick,  and  on  the  Aaj  of  llie  trans* 
action  was  mndi  ot  tbo  time  in  a  stupor  and 
unable  to  recognize  those  with  wbran  be  was 
surrounded  and  wbo  were  waiting  upon  him. 
Hie  great  pr^onderance  of  the  evidence 
however,  shows  tiiiat;  notwithstanding  he  was 
weak  and  at  times  In  great  pain,  be  was  per- 
fectly  rational  and  knew  what  he  wa»  doing 
when  be  signed  the  deed,  and  ttliy  Kppneia.^ 
ed  the  effect  and  consequences  of  his  act 
George  M.  Gannon,  b^nre  whom  Obatfleld 
signed  and  acknowledged  the  deed,  testified 
In  part  as  follows:  "I  read  the  deed  to  him 
In  the  presence  of  the  other  people  who  were 
there  and  explained  exactly  what  tbe  deed 
meant  •••  I  told  him  if  he  signed 
that  deed  it  would  conv^  the  pn^ier^  to  the 
grantee,  and  he  stated  be  wished  to  sign  It 
*  *  *  G.  W.  Price,  an  old  gentleman  who 
lived  there  neighbor  to  him,  and  also  Mrs. 
Chatfleld,  tbm  wife  of  the  grantor — ^he  re- 
quested tboee  peoi^e  to  witness  It  That 
was  done.  *  *  *  J  asked  him  U  he  ac- 


knowledged It  of  bis  own  tree  will  and  choice, 
and  be  stated  that  be  did — that  that  was  his 
purpose.  •  •  •  I  found  bim  [referring  to 
his  mental  condition]  just  as  I  liad  always 
found  bim,  about  the  same  as  he  had  been 
during  all  my  acquaintance  with  him.  Q. 
Was  that  of  sound  mind?  A.  Yes,  sir;  that 
was  of  sound  mind.  •  •  •  Q.  What  was 
his  condition  or  talk  with  reference  to  being 
at  all  incoherent  or  unintelligible?  A.  EUs 
language  was  perfectly  clear  and  ludd  as  I 
ever  knew  it  to  be."  Other  witnesses  for 
plaintiff  gave  testimony  which  tended  to 
corroborate  the  foregoing  evidence  of  George 
M,  Cannoa  It  Is  alleged  In  defendant's  an- 
swer, and  admitted  by  plaintiff  In  its  rcftly. 
that  subsequent  to  Cbatfleld's  death.  May  IS. 
1889,  plaintiff  signed  and  executed  a  lease 
to  Mrs.  Chatfleld  of  the  premises  In  question 
at  the  normal  rental  for  the  natural  term 
of  her  life,  and  that  plaintiff  collected  an 
annual  rratal  of  $1  per  year  from  said 
Martha  S.  Chatfleld  for  the  years  1892  and 
1893. 

Among  other  things  the  court  found: 
"That  for  about  two  weeks  prior  to  his  deaths 
the  said  George  Obatfleld  was  weak  in  body, 
but  bis  mind  was  not  Impaired,  and  at  the 
time  mentioned  In  defendant's  answer  (Augnst 
3,  1886)  he  was  wholly  competent  to  transact 
business,  and  at  none  of  said  times  was 
wholly  or  at  all  inccmipetent  by  reason  of 
disease,  or  mCTtal  weakness,  or  bodUy  In- 
flrmlty,  or  otherwise  to  transact  any  bualnesa." 
On  the  question  and  Issue  of  undue  Influoice 
having  been  used  to  induce  Obatfleld  to  exe- 
cute the  deed  mentioned,  the  court  found: 
"That  at  the  times  alleged  In  the  defendant* a 
answer,  the  said  George  Chatfleld  was 
about  67  years  of  age,  that  it  does  not  aivear 
from  the  evidence  that  said  George  Obatfleld 
has  been,  for  any  time  prior  to  bis  death, 
suffering  from  sneh  a  complicatton  of  diaeaaea 
and  mentol  weakness  that  he  was  easily  in- 
duced, lead,  ta  influenced  by  his  rdlglous  be- 
liefs or  the  acts  of  his  spiritual  adviser. 
Joseph  Pollard,  or  any  other  person;  but;  at 
the  time  of  the  execution  of  said  deed,  the 
said  George  Chatfleld  was  of  sound  mind,  not 
acting  under  any  undue  Inflnencsb  and  the 
said  deed  was  his  voluntary  act" 

In  her  assignmoita  of  error  appelant  al- 
leges that  tiieae  flndlngs  are  not  supported 
by,  but  are  contrary  to,  the  evidence.  There 
Is  no  evidence  In  the  record,  whatem, 
which  sbows  or  tends  to  show,  or  from  which 
it  can  be  inferred,  that  an  ulterior  Influoice 
of  any  kind  was  used  to  Induce  Chatfleld 
to  make  the  deed  in  question;  but,  mi  the 
contrary,  there  is  evidence  which  shows  af- 
flnnatlvely  that  he  executed  the  instru- 
ment of  bis  own  tree  will  and  choice.  And 
the  evidence  further  shows  that  he  had  de- 
tdded  to  deed  this  property  to  reqiondent 
long  prior  to  the  time  of  his  marriage  to 
defendant's  mothar.  Not  only  Is  the  record 
barren  of  facts  tending  to  show  undue  In- 
flnence^  but  there  Is  also  an  entire  failure  of 
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proof  that  CbAtfleld  at  the  time  he  made  the 
deed  vas  Incompetent  to  transact  bosiness. 
True,  the  evidence  Bhows  that  be  was  en- 
feebled by  old  age  and  bodily  Inflrmltlea, 
In  fact  was  very  sic^  bttt  it  does  not  nec- 
essarily follow  from  this  that  he  was  men- 
tally incapacitated  from  executing  the  deed. 
The  test  is,  as  declared  by  the  great  weight 
of  authority,  and  as  held  by  this  court  in 
the  case  of  Ohadd  t.  Moser,  25  Utah,  369, 
71  Pac.  870,  and  Strlngfellow  v.  Huuson,  25 
Utah,  480.  71  Pac.  1052.  did  Chatfleld,  at  the 
time,  fully  understand,  realize,  and  ap- 
preciate the  probable  results  and  conse- 
■qnences  of  the  transaction?  For  a  more  ex- 
tended discussion  of  this  question  see  au- 
thorities cited  In  those  cases.  We  think  the 
testimony  hereinbefore  set  out,  and  other 
evidence  referred  to,  affirmatively  shows 
that  Chatfleld  was  of  sound  mind  and  knew 
and  understood  perfectly  well  what  be  was 
doing  when  he  made  the  conv^ance  under 
ecmslderation.  This  is  '  in  accordance  with 
the  opinion  of  this  court  on  a  former  ap- 
peal of  this  case,  wherein  the  facts  found 
were  substantially  aa  here  stated.  25  Utah, 
46,  69  Pac.  531. 

When  the  trial  was  nearly  concluded  in 
flie  lower  court;  defendant  moved  for  a  ccm- 
tinuance  npported  b;  affidavit,  In  which 
It  was  alleged  that  one  N.  V.  Jones  was  a 
material  and  necessaiy  witness  <m  behalf 
ot  defmdant  The  affidavit  recites,  so  fitr 
aa  material  tiere^  that:  *^  October  1.  1S04, 
defendant,  by  and  tbroimb  her  attorney. 
D.  8.  Tnunan,  caused  a  aubpcena  to  be  ia- 
aoed  cot  of  aald  court  for  the  purpose  of 
'eerving  the  same  vpoa  aald  N.  V.  Jones, 
but  *  *  *  by  reaaon  of  press  of  busl- 
oeas  and  some  oversight  which  was  occa- 
Bioned  by  the  above-mentioned  engagements 
and  bnslnesa  (which  It  Is  mmecessaiy  here 
to  eoTimerate)  aald  attorn^  forgot  to  give 
aaid  snbpoena  to  the  sheriff  for  service^  but 
did  give  the  same  to  him  for  service  early 
BCmiday  mondns,  October  8d  (the  day  on 
wblch  the  case  came  on  for  trial).  That 
said  sheriff  tried  to  serve  the  same  iqKni 
aaid  K  V.  J<mea,  but  found  be  bad  tempo- 
rarily left  the  dty  and  county  for  a  short 
tlma:**  In  addition  to  the  facts  set  forth  In 
the  affidavit  the  attorney  fw  q?pellant  made 
the  following  explanation  to  the  trial  court 
why  the  snbpcena  was  not  swved  on  the 
abaent  witness,  which  explanation  be  baa 
InccHpoxated  into  and  ma^  a  part  of  the 
record  on  this  appeal:  "73ie  only  or  the 
inrinclpal  reason  that  be  (Jones)  waan't 
served  Saturday  was  that  I  was  in  eourt 
oil  morning  and  put  the  sut^Msna  in  my 
pocket  and  forgot  It  for  the  time  b^ng  to 
leave  it  at  the  office  when  I  went  up,  and 
in  the  afternoon  I  was  busy  all  the  time  un- 
til I  went  lionie  to  dinner  aftor  wwklng 
hours."  The  court  held  that  the  affidavit 
and  explanation  made  were  not  sufficient  j 
to  entitle  defoidant  to  a  continuance  and  ' 


denied  the  motion,  to  which  ruling  defendant 
excepted  and  now  assigns  the  same  as  esror. 

The  granting  or  refusing  of  a  continuance 
is  a  matter  largely  within  the  discretion 
of  the  trial  court,  and,  unless  it  is  made  to 
appear  that  the  discretion  has  been  abused, 
this  court  will  not  disturb  the  order  grant- 
ing or  denying  a  continuance.  Life  Ins. 
Co.  V.  Gisbome,  5  Utah,  818,  15  Fac.  253;  1 
Spelling,  New  Tr.  App.  Pra.  124.  In  this 
case  the  showing  made  does  not  meet  the 
requirements  of  section  3133,  Rev.  St  Utah 
1898,  which  provides  that.  In  order  to  en- 
title a  party  to  a  continuance  because  of 
the  absence  of  evidence,  it  must  first  bo 
shown  by  affidavit  that  "due  diligence  has 
been  used  to  procure  it"  The  affidavit 
shows  on  its  face  that  a  subpoena  for  the 
absent  witness  was  not  placed  In  the  hands 
of  an  officer  for  service  until  the  morning  the 
case  was  called  for  trial,  notwithstanding 
the  record  shows  the  case  was  set  for  trial 
several  weeks  before  it  was  called.  It  was 
Imown  to  ai^llant  and  her  counsel  long 
before  the  case  was  called  for  trial  what, 
facts  N.  V.  Jones  would  testify  to,  as  the 
record  shows  he  was  a  witness  and  testi- 
fied in  a  former  trial  of  this  case  to  sub- 
stantially the  same  facts  set  out  in  tbe  af- 
fidavit which  it  is  unnecessary  to  repro- 
duce here.  Therefore  appellant  and  her 
counsel  showed  a  lack  of  diligence  which 
was  wholly  inexcu8abl&  Tbe  motloif  was 
properly  denied.  1  Spelling,  New  Tr.  App. 
Pr.  137    4  Enc.  PI.      Pr.  835;  0  Oyc.  109. 

Appellant  insists  that  the  deed  having 
in  effect  been  declared  void  by  a  former  de- 
cision rendered  by  this  court  in  tbe  same 
case  (25  Utah.  46,  69  Pac  631),  such  deci- 
sion became  and  is  tbe  law  of  the  case,  anu 
that  the  trial  court  erred  In  not  declaring 
the  deed  a  nullity  on  the  retrial  of  the  case. 
We  recognized  the  role  to  be  as  repeatedly 
declared  by  this  court  and  which  Is  in  har- 
mony with  the  great  weight  of  authority, 
viz.:  When  a  qoestion  or  point  of  law  in 
a  case  is  determined  by  an  appellate  conrt 
ita  decision  will  be  followed  and  adhered 
to  in  all  subsequent  appeals  in  tbe  same 
case.  Venard  v.  Green,  4  Utah,  458,  11  Pac. 
337;  Brim  v.  Jones,  13  Utah,  440,  45  Pac. 
46,  852;  National  Bank  v.  Lewis,  13  Utah, 
507,  4ft  Fac.  890;  Sllva  v.  Pickard,  14  Utah, 
246,  47  Pac  144.  But  this  rule  only  obtains 
wboi  tbe  record  on  the  second  appeal  pre- 
smts  tbe  same,  or  substantially  the  same, 
mattors  of  fact  or  questions  of  law  upon 
which  the  first  decision  is  founded.  For  the 
doctrine  ia  equally  well  established  that, 
where  other  and  different  questions  arise 
<m  a  subsequent  appeal,  or  a  different  state 
of  facts  is  presented,  tbe  former  dedston 
la  not  controlling.  3  Cyc  309;  2  Enc.  PL  & 
Pr.  879:  Spelling  New  Tr.  Aw.  Pr.  691; 
Sodete  des  Mines  d'Argut  et  Fonderles 
da  Bingham  v.  Mackintosh.  7  Utah,  86,  24 
I  Paa  609;  note  and  brie^  84  Lb  B.  A.  821, 
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where  nnmeroaa  cases  npboldlng  tbla  same 

doctrine  are  dted. 

Now,  by  an  examination  of  the  first  de- 
cision rendered  by  tbls  court  Id  the  case  un- 
der consideration  and  the  facts  as  presoited 
by  the  record  on  that  appeal,  It  will  be  seen 
that  there  was  eridence  before  the  court 
which  tended  to  show  that  a  part  of  the 
consideration  for  the  conveyance  was  that 
Mrs.  Chatfleld  should  hare  a  life  estate  in 
the  property,  but,  when  the  deed  was  drawn, 
because  of  some  orersl^ht  or  mistake,  no 
such  provision  was  inserted  or  reservation 
made  therein.  And  It  was  because  of  this 
that  the  deed  was  declared  to  be  void.  The 
court,  speaking  throngh  Justice  Miner,  said. 
"The  contract  being  executed  for  the  bene- 
fit of  one  party,  should  also  have  been  exe- 
cuted for  the  benefit  of  the  other  party  in 
conformity  with  the  agreement"  The  case 
was  therefore  remanded  for  a  new  trial. 
And  on  a  second  appeal  (27  Utah,  588, 
76  Pac.  706),  It  was  held  that  a  new  trial 
having  been  granted  without  any  restric- 
tions or  limitations.  It  was  the  duty  of  the 
trial  court  to  retry  the  case  on  all  the  Issues 
presented  by  the  pleadings,  which  was  done. 
At  the  last  trial  no  evidence  was  Introduced 
which  In  the  remotest  d^ree  tended  to  show 
that  there  was  any  agreement  or  nnderstand- 
Ing  of  any  kind  between  Ghatfleld  and  the 
representative  of  respcmdent  Kshop  Pol- 
lard, that  Mrs.  Chatfield  was  to  have  a  life 
estate  In  the  property.  Therefore  the  record 
on  this  appeal  does  not  pneent  the  same 
facts  as  were  before  the  court  on  the  first 
appeal.  In  other  words,  the  case  was  de- 
cided by  the  lower  court  at  the  last  trial 
upon  a  different  state  of  facts  from  those 
produced  at  the  first  trial.  Under  these 
clrcumstanceb  the  rule  sought  to  tM  In- 
voked does  not  apply  to  this  case. 

The  Jodgmmt  of  the  lower  otrart  Is  af- 
firmed. 

BABTOH,  a  J.,  and  ffntAUP,  3^  etmem. 


A  BOOTH  &  00.  V.  WBIGAND. 
(Supr^e  Conrt  of  Utah.  Jan.  3,  1906.) 

1.  OOSPOBATIOHS  —  FoSKIOn  OOBPORATIOHB— 

DoiNO  Business  Within  State. 

The  doing  of  a  single  act  or  the  making  of 
a  single  contract  b;  a  foreign  corporation  in 
the  line  of  Its  busiuess  within  the  state,  without 
having  compiled  with  the  statutes  regulating 
foreign  corporations,  does  not  constitute  "do- 
ing business"  witbin  the  state,  within  Const, 
art  12,  8  9,  orofaibiting  corporations  from  doing 
business  in  tiie  state  without  having  a  place  of 
business,  wlQi  an  agent  on  whom  process  may  be 
served,  and  without  first  filing  a  certified  copy 
of  articles  of  loeorporatlon  with  the  Secretary 
of  State. 

[Eld.  Note. — For  cases  In  point,  see  vol.  12, 
Gent  Dig.  Corporations,  SS  2520-2525.] 

2.  Sau—  ABsiONifBnTs  —  Bxscutkd  Oon- 
TSAora— Right  to  Sue. 

Const  art  12,  f  9,  prohibits  corporations 
from  doing  business  witmn  the  state  without 


having  a  place  of  buriness,  with  an  agest  on 
whom  process  may  be  served,  and  wlthont  first 
filing  a  cwtlfied  cow  ot  arneles  of  looonwrs- 
tion  with  the  Secretary  of  State.  Bev.  St  1896^ 
I  801,  requires  foreign  corporations  to  file  l 
certified  copy  of  their  articles  with  the  Secre- 
tary of  State,  etc^  and  section  S52  provides 
that  foreign  corjioratlons  failing  to  comply  sliall 
not  be  entitled  to  the  benefits  of  the  corporation 
laws  of  the  state.  Held,  that  the  term  "boie- 
fits"  did  not  Include  the  right  to  sue,  and  that 
a  foreign  conioration,  not  having  complied 
with  aucb  sections,  was  not  thereby  iveclnded 
from  maintaining  a  suit  against  a  dtfzen  <m  a 
contract  made  in  Utah  and  executed  on  the 

fiart  of  the  corporatlui,  whldi  was  not  ill<«al  In 
tself,  and  <»  dalms  of  others  assigned  to  it  not 
In  the  Ordinary  course  of  Its  bnsiness. 

lEd.  Note. — For  cases  In  point  see  vol.  12, 
g^^D^^Corporations,  H  2S27,  2512-2514. 

Bartdi,  C  J.,  dissenting. 

On  rehearing.  Former  dedalon  annulled. 
Judgment  affirmed. 
For  former  opinion,  see  79  Pac.  670. 

8TBAUP,  J.  1.  The  respondent  plaintiff 
below.  Is  a  corporation  organised  under  the 
laws  of  the  state  of  Illinois.  It  brought  an 
action  against  appellant  defendant  below, 
on  three  counts  or  causes  of  action — the  first 
for  goods  sold  and  delivered  by  it  to  the  ap- 
pellant; the  second  and  third  on  assigned 
claims  tot  goods  sold  and  delivered  to  ap- 
pellant by  the  Cudahy  Packing  Company,  a 
corporation,  and  by  E.  G.  Hines,  doing  busi- 
ness as  HInee  Mercantile  &  Commission  Com- 
pany. The  defendant  answered,  allying 
that  the  plaintiff  bad  not  legal  capacity  to  sue 
on  any  of  the  causes  of  action,  on  the  ground 
that  It  was  a  foreign  corporation  and  had 
not  complied  with  the  laws  of  this  state  pa>- 
mlttlng  foreign  cmporatlons  to  do  business 
within  its  borders,  and  that  it  was  conduct- 
ing at  Salt  Lake  Olty  a  general  mercantile 
business  of  buying  and  selling  at  retail  fish, 
game,  and  poultry,  and  there  maintained  an 
office  and  principal  place  of  bnsiness.  As 
a  further  defense  to  the  first  cause  of  action 
it  was  alleged  that  the  goods  w&e  sold  and 
delivered  whilst  It  was  engaged  In  such  busi- 
ness. As  a  further  defense  to  the  second 
and  third  causes  it  was  alleged  that  at  the 
time  of- the  assignments  by  the  Cudahy  Pack- 
ing Company  and  by  HInes  of  their  dalms  to 
plaintiff  It  was,  unlawfully  and  In  violation 
of  the  statutory  and  cmistltDtlonal  provlalons 
of  the  state  pwmltting  forrign  corporations 
to  do  business,  engaged  In  said  fish,  game, 
and  poultry  business;  but  It  was  not  aUeiped 
that  the  claims  or  the  assignments  tiiereof 
were  tn  any  manner  connected  with  said 
business,  or  in  anywise  grew  out  of  the  same, 
or  were  at  all  related  thereto;  nor  was  it  al- 
leged that  the  bnsiness  omdncted  by  the  saUl 
assignors  was  in  any  partlcnlar  unlawful  or 
wrongful,  or  that  either  ot  the  asdgnors  bad 
violated  any  provision  of  lav.  Tbe  lawtol 
status  of  tbe  assignors  and  of  tb^  business 
is  -Dnauestioned.  naintUTs  demurrw  to  this 
answer  being  sustained,  and  the  defendant 
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declining  to  further  umwer,  judgment  ma 
entered  tor  plaintiff. 

The  defoidant  appealed  fhet^lKmi,  and  at 
the  October  torm,  1004,  this  court  decided 
that  none  of  the  aald  contracts  could  be  en- 
forced la  the  courts  of  this  state  bj  the  plaln- 
tur  because  of  Its  wmoompllance  with  the 
fOltowlng  oonatitatlonal  and  statntory  pro- 
TlBhuis:  Article  12.  I  9:  '^o  cwporatloB 
shall  do  bnslDess  In  this  state,  irlthoDt  hav- 
ing me  or  more  places  of  biudiiess,  with  an 
anthwlaed  agent,  or  agmts;  i^khi  whian  pro- 
cesB  may  be  served;  nor  without  first  filing  a 
certified  copy  of  Its  articles  of  incwporatlon 
with  the  Secretarr  of  BUt&"  Section  361, 
Ber.  St  1888:  "All  etnrporatloiis,  not  wgan- 
Ised  mder  the  laws  of  this  stat^  before  do- 
ing buBlnees  within  the  etatc^  ahaU  file  with 
the  Secaretarrof  State,"  etc^  *^  certlfled  097 
of  their  articles  of  agreemoit,  a  certificate  of 
Incoipwatlon,  and  by-laws,  eta,  and  shall  also, 
before  doing  bnalnesi  vittiln  the  state,  by 
nsolotlon,  etc,  accept  the  proTlalons  of  the 
Otmstitntlon  of  this  state,  and  designate 
some  perxm  residing  in  the  county  in  which 
its  prlndpal  place  of  bmdinesB  In  the  state  is 
aitoated  npon  whom  process,  etc^  may  be 
Berred."  Section  862;  Ber.  Bt  1808:  "Any 
smdi  corporation  falling  to  comply  with  the 
provisions  of  the  foregoing  section  shall  not 
be  entitled  to  the  benefits  of  the  laws  of  this 
state  rating  to  coiporatlonB;  and  any  persw 
acting  as  agent  of  a  foreign  corporatioD  which 
■ball  n^ect  or  refuse  to  comply  vlth  the 
foregoing  provisions,  shall  be  deemed  goUty 
of  a  misdemeanor  and  shall  be  personally  ltab> 
ble  oa  any  and  all  otmtracts  made  In  fids 
state  by  liim  tat  and  in  behalf  of  sncb  com- 
pany  during  the  time  that  it  shall  remain  so 
In  detenlt,"  etc.  The  following  constitutUm- 
ni  provisions  were  also  referred  to:  Article 
1%  I  1:  "All  corporations  ioSag  boriness  in 
this  state,  may,  as  to  sneh  business,  be  rego- 
Inted,  limited  or  resti^ned  by  law."  6ee> 
tkm  4:  "All  corporations  dial!  have  tbe 
right  to  sue,  and  shall  be  subject  to  be  sued, 
in  all  courts.  In  like  cases  as  natural  per- 
sons." The  case  is  reported  In  28  Utah,  87% 
TO  Pat  BTtt 

A  petition  for  rehearing  having  been  grant- 
ed, the  matter  is  again  before  us  for  review. 
We  are  pennaded  tiut  the  former  decision  Is 
mmieoas,  and  is  against  ttie  weight  of  au- 
thority, especially  as  to  tbe  second  and  third 
canaesL 

2.  It  Is  well  flrat  to  notice  tbe  prlndpal  cases 
dted  In  si^port  of  the  tmnw  dedalon: 

Paul  V.  Virginia,  8  Wall.  188,  10  L.  Bd. 
867,  Is  dted  and  quoted  from.  In  that  case, 
Paul,  a  resident  of  Virginia,  and  an  agent 
vt  a  Mew  YoA  Insurance  company,  was 
convicted  In  the  stete  court  for  engaghig 
io  the  Insurance  business  without  a  deposit 
bond  as  required  by  the  atetute.  He  ap- 
pealed to  the  Supreme  Court  of  tbe  United 
Stotes,  attacking  the  validity  of  the  statute, 
and  denying  the  power  of  the  state  to  pass 
sadi  a  law. 


Tbe  case  of  Fonblna  Htn.  Oa  v.  Pennsyl- 
vania, 126  U.  S.  181,  8  Sup.  Gt  787,  81  L.  Ed. 
6S0,  dted,  was  one  wbere  a  mining  company, 
a  corporation  und«  the  laws  of  Colore^ 
and  thore  having  Ita  prlndpal  office,  was 
assessed  a  tax  for  "office  liceuse"  in  tbe  state 
of  Pennsylvania,  Tbe  validity  of  the  act 
autlwrislng  the  state  to  make  such  assess- 
ment was  assailed  and  dalmed  to  be  unconr 
stltntlonal.  It  is  readily  percdved  that  tiiese 
cases  presoited  altogether  different  qneetlons 
from  tbe  one  here  under  consideration.  In- 
asmuch as  the  rUAit  of  the  state  to  impose 
conditions  upon  which  foreign  ooiporatfons 
msy  do  business  within  Ita  bordws  is  con- 
ceded in  tills  case,  and  the  validity  of  neither 
the  constitutional  not  statutory  prorlslonB  is 
questioned,  theee  cases  are  ot  no  importance 
In  tbe  determination  ct  the  real  question  be- 
fore ui^  whlcb  is,  as  to  tbe  second  and  third 
causes:  Does  oar  Constitution  w  statute  In 
effect  dedsre  that  a  contract  is  void,  or  non-, 
eifraceable  by  a  foreign  nonoomplsring  cor*' 
poration,  when  made  by  it  within  tbe  state, 
and  when  relating  to  single  or  isolated  trans- 
actions, and,  as  to  tbe  first  cause,  Is  such  a 
contract  void  or  nonenforoeabls  by  It^  when 
relating  to  and  growing  out  of  general  boai- 
nesB  trsnsacted  by  It  within  the  state? 

Barse  Live  Stock  Co.  v.  Bange  Valley 
Cattle  Oik»  16  Utah,  BO,  00  pac.  630, 
dted,  is  a  case  wbere  plaintiff,  a  tinrelgn 
corporation,  brought  an  action  ai^dnst  ai^l- 
lanta  to  compd  them  to  transfiar  to  It  on  tbe 
books  certain  stoA  claimed  to  have  been  as- 
signed, and  to  recover  dividends  that  had 
been  paid  thereon.  Ita  right  to  maintain 
tbe  action  was  questioned  because  of  Ite  non- 
OMUpUanoe  with  the  enabling  statute,  but 
the  daim  was  held  untaiabl&  Ccmfined  to 
the  actual  point  decided  and  before  the  court, 
the  decision  is  an  authority  here  for  the  re- 
q>ondent  on  tbe  second  and  third  causes,  and 
li  not  an  anthorlty  against  It  on  tbe  first,  be- 
cause the  questimi  Involved  was  not  before 
tbe  court  • 

In  the  ease  of  Railroad  v.  Telluride  Power 
Co.,  28  Utah.  72,  68  Pae.  886,  dted.  tbe  claim 
was  made  that  tbe  power  company,  a  Ool- 
orado  corporation,  was  not  organised  In  com- 
pliance with  tin  lam  of  that  state,  and  had 
not  conferred  upon  It  the  power  to  acquire 
and  hold  the  snbject^natter  of  the  litigation; 
and  the  question  decided  was  that  "a  cor- 
poration of  Colorado  craning  into  this  state 
eannot  bring  with  it  powera  with  which  It 
is  not  endowed  In  Colorado.  It  can  only 
have  an  existence  under  the  express  laws  of 
the  state  wbere  it  Is  created,  and  can  exercise 
no  power  which  Is  not  granted  ita  charter 
or  some  l^lslative  act" 

The  case  of  Miller  v.  Ammon.  146  U.  S. 
421,  12  Sup.  Ct  884,  86  L.  Ed.  769,  dted,  in- 
volved the  validity  of  an  ordinance  and  the 
right  to  recover  for  liquor  sold  In  violation 
of  ita  terms.  But  as  was  well  said  in  that 
case,  "the  liquor  traffic  li  freighted  with  per- 
il to  tbe  g»aral  welCare^  and  tbe  neceasily 
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of  carefnl  regulation  la  uniTerBally  conceded.'* 
Then  the  business  itself  was  Injurious  to 
health,  and  affected  morals  and  society,  and, 
because  of  those  evils,  it  was  legislated 
against  and  restricted.  Here  the  business 
was  not  ouly  Innocent,  but  was  In  aid  of  the 
oecessitieB  of  life.  This  distinction,  well  rec- 
ognized In  most  cases,  has  in  some  not  been 
folly  obserTed,  and  may  account  for  some  of 
the  diversity  of  opinion  upon  this  question. 

The  case  of  Electric,  etc,  Co.  v.  Perry  (O. 
0.)  75  Fed.  898,  cited,  is  somewhat  similar, 
tor  there  the  corporation  brought  an  action 
apiinst  the  chief  of  police  and  constables  to 
restrain  them  ^m  interfering  with  its  busi- 
ness of  pool  selling  In  violation  of  law. 

Hie  cam  of  Crefeld  Mills  v.  Ooddard  (O.  O.) 
<I0  Fed.  141,  dted,  was  upm  a  statute  which 
eonressly  provided  that  any  foreign  corpora- 
tlm  d(dng  business  In  the  state  (New 
without  ccmoplylng  wltti  Ow  statute  ''shall 
maintain  no  actbm  In  this  state  vpaa  any 
'contract  made  by  It  In  this  state."  The 
difference  betwem  that  statute  and  ours 
Is  readily  perc^ved.  Wbeneva  the  statute 
has  ex3>ress]y  declared  that  the  omtract  la 
unenforceable,  that,  of  course,  Is  tlie  end  of 
the  controvovy.  Such  a  statute  la  aelf-««i- 
stmlng,  and  the  court  has  no  othw  duty  than 
to  give  It  effect 

The  case  of  Coopw  ISig-  Co.  v.  Fwpuui, 
118  U.  a  727.  S  Sup.  Ot  788;  28  L.  Bd.  US7, 
cited,  la  an  authorlly  for  the  reesKUMlent  so 
far  aa  It  goes.  There,  the  nonoomplylng 
foreign  corporatUm  made  a  contract  In  the 
state  of  CoUffado  and  there  brought  an  ao> 
tbm  iqxHi  the  contract.  Upon  the  questliHis 
being  raised  that  the  Gorporatlon  had  not 
the  right  to  maintain  the  action,  and  that 
Its  ecmtract  was  void  because  of  its  non- 
oompllance  with  the  enabling  statute.  It  was 
held  that  the  contract  was  valid,  and  that  the 
corporation  had  the  right  to  maintain  Ita 
action  thereon. 

The  cases  of  Cincinnati,  etc,  Go.  v.  Roam- 
tbal,  66  IlL  86,  8  Am.  Bep.  686,  and  Thome 
T.  Travders'  Ins.  Co.,  80  Pa.  16.  21  Am.  Bep. 
89,  are  also  dted.  They  may  be  said  to 
support  the  dedslon,  especially  as  applied  to 
the  first  cause  of  action;  and  yet  thwe  are 
dissimilarities  when  the  difference  between 
executory  and  executed  contracts  and  statu- 
t«7  reatrlctlona  of  a  particular  kind  of  bn^- 
neas  or  q)eclfled  things  are  considered.  In 
the  first  case  the  statute  provided  that  it 
should  not  be  lawful  for  any  agent  of  a 
foreign  Insurance  conytany  "to  directly  or  In- 
directly take  rides,  or  to  do  or  transact  atay 
business  ot  Inanranoe  In  this  state"  with- 
out first  procuring  a  certificate,  etc.  With- 
out complying  with  the  statute  the  agent  in- 
sured a  citisoi  ct  minola,  who  gave  his  prom- 
issory note  In  payment  of  ivemlnma.  In  an 
action  on  the  note  by  the 'company  it  was 
held  that  the  nmtract  was  void,  because  of 
the  noncompliance  with  the  statute.  The 
statute  was  directed  against  a  particular  kind 
it  business,  and  the  doing  of  ^eciflc  acts  and 


things  was  made  unlawfuL  The  giving  ot 
the  note  was  with  respect  to  these  q>eclflc 
things  denounced  by  the  statute.  It  will 
also  be  observed  that  there  the  contract  was 
executory  on  the  part  of  the  company  see- 
ing to  enforce  it  Here  the  contract  was  fol- 
ly executed  on  the  part  of  the  plaintiff,  and 
the  consideration  thereof  acc^ted  and  re- 
tained by  the  def^dant  Much  to  the  same 
effect  is  the  cited  Pomsylvanla  case. 

The  cases  dted  from  Alabama  support  the 
dedslon;  but  these  cases  have  been  criticised. 
In  speaking  of  them,  and  other  like  cases, 
Mr.  Thompson,  la  his  Commentaries  on  the 
Law  of  OOTpwatioos  (volume  6,  |  7965),  aays: 
"It  cannot  esciMpe  attentl<m  that  these  ded- 
sions  Ignore  the  diatlnetlim,  often  taken  bj 
Millghtened  courta  In  respect  to  the  validity 
of  contracti^  betweui  contracts  which  axe 
merely  malum  prohibitum  and  contracts 
which  axe  malum  In  asu  Sndi  dedsiona  put 
the  cuitracta  under  conalderatlon,  although 
perfectly  Innocent  and  meritorious  In  them- 
selves, on  the  footing  ot  contracts  whteh  are 
essentially  criminal,  cnrupt,  or  frau^t  with 
moral  turpitudf^  or  otbwwtae  opposed  to 
the  ptd>tic  poller  ol  the  state.  In  leveling 
anch  ootttracta  to  ttda  ground,  and  In  allow- 
ing th^  own  dtlaena  to  repudiate  Uiem 
tm  audi  a  plea  while  keeping  the  cmsldera- 
tkm,  the  conrte  degrade  13ie  oommerdal 
morals  ct  the  pec^le,  encourage  gooeral  iSi»- 
honesty,  expti  capital  from  the  state,  and 
bring  Ite  Judldary  into  deserved  disrepute." 

8.  It  of  course  Is  conceded  that  there  Is  a 
amfilct  ot  anth«itlcs  iq»on  ttia  questlcm^  and 
tlmt  then  are  aathwltiea  wldcb  snppnt  the 
dedalon,  espedally  aa  to  the  first  cause  of 
action.  There  are,  however,  oertata  recog- 
nized prindplea  underlying  meet  ot  ttie  de- 
dslaas.  Uter  are:  That  by  the  law  of 
comity  among  natkms  a  corporation  created 
by  one  sovereignty  Is  permitted  to  make 
contracta  In  another  and  to  sue  In  Ite  courts, 
and  the  same  law  ot  oondty  prevails  amoi^ 
Um  several  stetea  ftf  the  UuIml  That  the 
state  may  prescribe  the  terms  and  condi- 
tions upon  whldi  a  tbrelgn  corporation  may 
be  permitted  to  carry  on  Ks  business  wltiiln 
Ita  bordera.  Wbm,  by  expreaa  tonus,  it  has 
bem  declared  by  the  state,  or  where  audi 
an  motion  la  cleariy  manlfMt  from  the 
language  used,  that  ccmtraets,  made  vrithin 
the  state  by  a  foreign  corpination  In  the 
course  of  business  within  tba  meaning  of 
ccHurUtutlonal  and  Btatataiey  i«ovlsloins  wltti- 
out  «HnplyIng  therewllli,  are  void  or  nn- 
eotorceable,  and  no  acticm  can  be  maintained 
theretm  by  the  nonoomplylng  corporation,  at 
leaat  ao  Umg  as  audi  ncmconqtllance  exista 
That  In  each  caae  It  la  the  Intention  of 
tiie  Legislature,  ntber  than  the  letter  of 
the  statute,  which  controls.  The  questloa 
before  us  is  therefore  to  be  determined  by 
ascertaining  the  meaning  ot  the  statute  and 
the  CfHistitutlmi,  and  by  determlnii^  wbetiwr 
It  was  the  Intention  of  the  lawmakers  In 

ect  to  declare  void  oontracta  made  In  the 
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state  by  foreign  noacomplylng  corporations. 
As  to  the  contracts  of  tbe  second  and  third 
causes  of  action,  the  solution  Is  not  difficult ; 
for  the  taking  of  tbe  assignments  or  tbe 
bringing  of  an  action  on  the  assigned  claims 
was  not  "doli^  business"  wltbln  the  meaning 
of  tbe  oonstltntlonal  or  statutory  proTlsl<»is. 
Tbe  bnslnesB  conducted  by  respondent,  as 
alleged  In  tbe  answer,  was  that  of  bnylng, 
selling,  and  retailing  fish,  game,  and  poultry. 
It  is  not  alleged  that  the  claims  or  tbe 
assignments  bad  any  connection  tberewltli. 
So  far  as  made  to  appear,  they  were  wholly 
indepoident  tba^f .  Of  course,  if  respondent 
bad  been  engaged  In  tbe  business  of  buying 
claims,  or  In  the  collection  business,  and 
the  assignments  were  had  in  pursuance  there- 
of. It  would  be  different  Ttte  words  "doing 
business,"  as  used  In  these  proTisloiu,  refer 
to  a  general  transaction  of  business,  and 
not  to  an  isolated  transaction,  or  to  single, 
or  wholly  collateral  acts.  The  statute  ob- 
Tlonsly  relates  to  some  r^lar  or  customary 
business.  Berse  Live  Stocfe  Co.  t.  Range 
Valley  Stodc  Co.,  16  Utah.  69,  50  Pac.  630; 
Cooper  Utg.  Co.  t.  Ferguson,  118  U.  S.  727. 
6  Sup.  Ct  7S0,  28  L.  Ed.  1187;  Oolo.  Iron 
Wks.  T.  Sierra  Grande  Hln.  Co.,  15  Colo. 
499,  25  Pac.  325.  22  Am.  St  Bep.  438;  Flors- 
belm  Bros.  Dry  Qds.  Co.  t.  Lester,  60  AA. 
120,  29  8.  W.  34,  27  U  B.  A.  006,  46  Am. 
St  Rep.  162;  Gilchrist  t.  Helena,  etc.,  Go. 
(C.  a)  47  Fed.  693;  Elliott  PrlT.  Corp. 
(8d  Bd.)  p.  271,  and  cases.  Note  to  Cone 
Bxport  &  Commission  Co.  t.  Poole,  24  U 
R.  A.  289.  Tbe  taking  of  tbe  assignments 
and  tbe  bringing  suit  thereon  the  re*  I 
spondoit  being  wholly  Independent  of  Its 
business,  renders  tbe  transaction  tbe  same 
as  tbou^  a  foreign  corporatKm  had  acquired  i 
claims  by  assignment  without  the  state  and  ' 
brought  suit  tbereon,  or  as  of  any  noncom-  j 
plying  foreign  corporation's  making  a  con- 
tract within  the  state  luvolTlng  isolated  trans-  | 
actions  or  single  acts,  and  maintaining  an 
action  thereon.  As  to  such  matter,  tbe  fore- 
going authorities  dffluouBtrate  that  It  Is  not 
**doing  business"  within  the  meaning  of  like 
statutes. 

Whether  the  contract  relating  to  tbe  first 
cause  of  action  is  Told  or  unenforceable  by 
respondent  presents  a  question  which  Is  more 
dlfBcuIt ;  but  the  decided  weight  of  authority 
and  the  tteaH  of  later  cases  are  to  tbe  effect 
'*tfaat  the  failure  of  the  foreign  corporation 
to  comply  with  tbe  domestic  statutes  pre* 
scribing  tbe  conditions  upon  which  it  shall 
be  permitted  to  do  business  within  tbe  state 
Aoes  not  render  its  contracts  made  therein 
void  and  nonenforceable,  or  prerent  It  from 
maintaining  an  action  agslnst  the  domestic 
citizen  thereon,  unless  tlie  statute  so  states  In 
express  language."  6  Thomp.  Com.  L.  of  Corp. 
I  7957,  and  cases.  Unless  such  an  intention 
is  clearly  expressed  in  iiie  statute  the  courts 
will  not  hold  such  contracts  void  or  nonen- 
forceable^ They  will  not  do  so  by  Implica- 
tion from  loose  and  indefinite  language.  The 
83  P.— 47 


primary  object  and  evident  purpose  of  tbe 
statute  are  to  subject  foreign  corporations 
to  tbe  Jurisdiction  of  our  coiuts,  to  the  in- 
spection and  supervision  of  the  officers  of 
our  state,  and  to  acquaint  them  and  the 
citizens  dealing  with  tiie  corporation  of  its 
nature  and  powers.  They  are  not  to  invali- 
date acts  or  contracts  of  such  noncomplying 
corporations,  nor  to  afford  the  cltlzra  of  the 
state  an  opportunity  to  avoid  bis  contracts 
made  with  it  nor  is  the  nullification  of  his 
contract  or  of  acts  done  In  pursuance  thereof 
the  remedy  for  tbe  violation  of  the  statute. 
The  state  Is  authorized  to  enforce  tbe  statute, 
and  may  do  so  by  proper  proceedings  on 
its  behalf.  Sections  9610  and  8611.  Rev.  St 
1808.  That,  together  with  the  penal^  im- 
posed for  its  violation,  no  doubt  was  deemed 
sufficient  by  tbe  Legislature  to  accompllsb 
tbe  purpose  of  the  statute,  and  It  fs  not 
for  the  Judiciary  at  tbe  instance  or  for  tbe 
benefit  of  private  parties  to  Inflict  the  ad- 
ditional and  harsh  penalty  of  forfeiture  by 
striking  down  contracts  and  acts  not  evil 
In  themselves,  especially  when,  as  here,  tbe 
Mmtract  had  been  fully  executed  on  the  part 
of  the  corporation,  and  the  consideration 
thereof  accepted  and  retained  by  the  citizen. 
Tbe  following  authorities  fully  sustain  us: 
2  Uorawetz.  Prlv.  Corp.  (2d  Ed.)  S  666  ;  6 
Thomp.  Com.  L.  of  Corp.  7957 ;  Taylor,  Prlv. 
Corp.  (3d  Ed.)  {  401;  Elliott  Prlv.  Corp. 
(8d  Ed.)  SS  268,  269;  Nat.  Bank  v.  Matthews, 
98  n.  S.  621,  25  L.  Ed.  188;  Frltts  v.  Palmer. 
132  n.  S.  282.  10  Sup.  Ct  98,  88  U  Ed. 
317;  Bedford  v.  Bastmi,  etc..  Loan  Ass'n. 
181  U.  S.  227,  21  Sup.  Ct  597,  46  L.  Ed. 
834;  Blodgett  v.  Lanyon  Zinc  Co..  120  Fed. 
898,  68  a  a  A.  79;  Caesar  v.  Capell  (C.  C) 
88  Fed.  408;  Washburn  Mill  Co.  v.  Bartlett  8 
N.  D.  188.  64  N.  W.  644;  Klndel  v.  Utho* 
graphing  Co.,  19  Oolo.  810,  35  Pac.  688,  24 
L.  B.  A.  811;  Wright  v.  Lee,  4  S.  D.  287, 
65  N.  W.  931;  Toledo  Tie  &  Lumber  Co.  v. 
Thomas,  88  W.  Ya.  666.  11  S.  E.  37,  26  Am. 
St  R^  926;  Dearborn  Foundry  Co.  v.  Au- 
gustine, 6  Wash.  67,  81  Pac  827 ;  Fire  Engine 
Co,  V.  Town  of  Mt  Vernon,  9  Wash.  14^ 
87  Pac.  287.  88  Pa&  80;  Tabor  et  al.  v. 
GosB  &  Phillips  Mfg.  Co.,  11  Cola  419,  18 
Pac.  637;  Tolerton  &  StetiMm  Co.  v.  Barck, 
84  Minn.  407,  88  N.  W.  19;  Lamed  v.  An- 
drews, 106  Mass.  435,  8  Am.  R^  346;  Hart- 
ford Ins.  Go.  V.  Mathem,  102  Mass.  221; 
Vermont  Loan  &  Trust  Co.  t.  Hoffman,  6 
Idaho,  876.  49  Pac.  814,  87  Lu  R.  A.  509. 
96  Am.  St  Rep.  186 ;  Mandlebaum  r,  Orego- 
vlch,  17  Nev.  87,  28  Pac.  121,  46  Am.  Rep. 
4S3. 

In  view  of  the  foregoing  authorities  it 
Is  not  reasonable  to  presume  that  tbe  L^s- 
lature  intended  to  make  void  and  unenforce- 
able contracts  like  these  under  considera- 
tion. It  is  claimed,  however,  that  tbe  re- 
spondent was  procluded  from  at  all  contract- 
ing in  this  state,  whether  on  a  single  trans- 
action or  in  course  of  Ite  general  business, 
and  was  forbidden  from  suing  on  such  a  con* 
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tract  becanse  of  the  prorlslon,  "Any  sncta 
corporation  falling  to  comply  with  the  pro- 
visions of  the  foregoing  section  shall  not 
be  entitled  to  the  benefits  of  the  laws  of 
this  state  relating  to  corporations."  We 
ha^e  already  shown,  as  to  the  second  and 
third  causes  of  action,  the  matter  alleged 
did  not  constitute  "doing  business,"  within 
the  meaning  of  the  statute,  hence  they  are 
not  affected  by  the  clause  referred  to.  To 
say  that  the  clause  rendered  the  contract 
of  the  first  cause  of  action  void,  and  for- 
bade respondent's  suing  thereon,  we  are 
obliged  to  do  so  by  implication  from  loose 
and  uucertula  language.  Because  of  its  non- 
compliance with  the  statute,  to  say  that 
the  respondent  shall  not  have  the  "bene- 
fit" to  make  a  contract,  or  to  sue  In  the 
courts  of  this  state,  is  a  meaningless  expres- 
sion. Thffle  things  are  not  "benefits."  The 
making  of  a  contract  involves  power  and 
capacity ;  anlng  thereon,  a  right  Unless 
a  very  nnsatlsfactory  and  loose  definition 
is  given  the  word  "ben^tSt**  these  things -can- 
not be  embraced  within  It  WbeUier  the  re- 
spondent had  the  power  and  oapaclty  to 
contract  is  dependrait  upon  ita  chartor  or 
the  I^slattve  act  creating  it  To  co^ptroe 
this  clause  to  mean  that  a  noncomplying 
foreign  corporatlmi  cannot  bob  In  our  courts 
is  to  deny  sntb  right  to  all  such  corpora- 
tions, whether  the  contract  was  made  here 
or  elsewhrae;  In  Otla  case,  whether  tbe 
goods  were  sold  wlthont  the  state  or  boW 
wltliln  It  Surely  snch  coDsegnenees  were 
not  contemplated  by  the  Legtslatore,  and. 
If  BO,  It  would  have  been  against  the  express 
proviatona  of  the  Oonstltutlon  giving  the 
right  to  all  corporations,  without  condition 
or  limitation,  to  sue  in  oar  courts.  It  la 
somewhat  dlfflcnlt  to  understand  just  what 
the  Legislature  Intended  by  the  said  clause, 
but  It  la  quite  clear  no  such  consequences 
as  these  were  Intended. 

Reference  to  the  history  of  legislation 
upon  this  subject  will,  to  some  extent,  ac- 
count for  the  use  of  the  term  "beneflto** 
In  the  statute.  The  territorial  law  (section 
2203,  Comp.  Laws  1888)  was:  "Any  such 
corporation  failing  to  comply  with  the  pro- 
visions of  this  section,  shall  not  be  entitled 
to  the  benefits  of  the  laws  of  this  territory, 
limiting  the  time  for  the  commencement  of 
civil  actions."  In  this  connection  the  use  of 
the  word  "benefits"  was  appropriate  and 
expressed  sense.  After  statehood  (Sess. 
Laws  1896,  p.  308,  c.  87).  this  particular 
clause  was  amended  by  changing  the  expres- 
Bion  "of  the  laws  of  this  territory  limiting 
the  time  for  the  commencement  in  civil  ac- 
tions" to  that  "of  the  laws  of  the  state  relat- 
ing to  corporations.'*  When  used  in  this 
connection  the  word  "benefits"  renders  the 
meaning  incon^uous  and  obscure.  With 
such  amendment  the  law  was  insert«ra  In  the 
Revised  Statutes  of  1808.  Looking  at  the 
statute  relating  to  corporations  we  find  a 


chapter  on  general  Incorporation,  prescribing 
the  nature  of  articles  of  agreement  powers 
of  the  corporaUon,  including  those  to  contract 
and  to  sue  and  be  sued,  powers  and  duties  of 
officers  relating  to  stock,  stockholders,  and 
meetings,  amendments,  etc  corpora tlons  not 
for  pecuniary  profit,  the  sections  relating 
to  foreign  corporatlona  above  quoted;  a 
chapter  on  assessmente;  one  on  bonking 
corporations  and  banks;  one  on  building 
and  loan  associations;  one  on  loan,  trust 
and  guaranty  associations ;  and  one  on  rail- 
road corporations.  All  these  relate  to  the 
manner  of  incorporating,  to  prescribing  pow- 
ers and  duties,  and  imposing  c<mdltions  and 
restrictions  and  the  like;  but  nowhere  Is 
there  found  anything  with  reference  to  bene- 
fits, unless  It  can  be  said  the  whole  and 
every  part  of  the  title  Is  embraced  and  meant 
to  be  within  the  term.  To  give  it  such  a 
meaning  leads  to  the  conclusion  that  a  tor- 
eign  corporation  cannot  sue  a  citizen  of  this 
stete  in  our  courts  on  a  contract  made  or 
obligation  incurred  wholly  wlthont  the  stete 
without  first  cornicing  with  the  «iabllng 
stetute.  To  say  It  may  malntein  sncb  an 
action,  but  may  not  maintein  an  action 
on  a  contract  made  by  it  within  tbe 
stete,  is  to  make  a  dlstlnetlim  not  made  by 
tbe  stetute,  if  tbe  word  "beneflta"  la  to  be 
^ven  the  meaning  contended  for.  If  suing 
is  a  "benefit**  and  the  right  to  ane  at  aU 
la  denied  to  all  nmcomplylng  foreign  cor^ 
poratl<»8,  yrhy  say  they  may  sue  on  a  con- 
tract made  or  oMIgatlon  incurred  wholly 
without  the  stete^  but  may  aot  do  so  U  It  la 
made  or  incurred  within  the  stete?  To  say 
It  does  not  mean  to  restrict  ttie  right  to  ane, 
but  does  mean  that  such  a  corporation  can- 
not main  a  valid  contract  within  the  stete, 
why  single  that  out  txom  all  tbe  many 
other  prorlsloDS  of  the  titles  or  why  onlode 
the  one  relating  to  "sue  and  be  snedT'  Tb» 
difficulty  is,  we  are  deaUng  with  a  common 
term,  ^'benefits,"  which  does  not  properly 
describe  or  embrace  tbe  fhings  being  con- 
sidered, the  power  of  cmtractlng  and  the 
right  of  suing,  and  thus  we  are  whirled 
into  obscurity. 

If  the  Legislature  Intended  to  deny  non- 
complying  foreign  corporations  the  power 
or  capacity  to  contract  In  this  state,  or  to 
deny  them  the  right  to  maintain  an  action 
in  our  courts  upon  contraeto  growing  out 
of  business  conducted  by  them  in  this  stete, 
It  well  could  have  said  so  in  terms  of  no 
uncertain  meaning,  and  should  not  have 
left  It  to  conjecture  and  speculation.  Until 
the  Legislature  has  expressed  such  an  inten- 
tion in  clear  and  express  terms,  or  until 
such  an  Intention  is  otherwise  clearly  mani- 
fested, we  may  well  presume  no  such  con- 
sequences were  intended;  and  we  are  neither 
authorized  nor  disposed  to  Ingraft  them  upon 
a  stetute  of  such  doubtful  language  and 
elastic  meaning  as  Is  the  clause  referred  to. 
The  authorities  all  recognize  that  the  pur 
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poM  Of  then  ODDBtltntlonal  and  statutiHT 
prorlatoiu  Is  not  designed  or  Intended  as  a 
problbltl(m  upon  fotelgn  corporations  to 
oontract  la  tbe  state,  to  tlw  extent  of  de- 
claring sncli  contracts  toI^  and  nonentorce- 
able.  Until  the  Leslslatnre  tball  do  so,  we 
are  unwilling  to  give  the  dtlsen  tbe  rigbt  to 
discharge  an  innocmt  cwitract  made  1^  falra 
with  a  noncompiying  corporation  and  to 
avoid  his  obligation  tberetm  or  to  prohibit 
Its  enforcement,  especially  when,  as  here, 
the  contract  on  tbe  part  of  tbe  corpcnratlon 
la  fully  uecuted  and  the  dtlcen  has  recelTcd 
and  retained  tlie  consideration  thereof,  mere- 
ly upon  the  ground  that  tbe  corporatlOD 
failed  to  perform  "a  duty  that  it  owed  to 
the  state  at  large,  but  the  nonp^formance 
of  which  In  no  manner  prejudiced  him." 
Washbnm  Mill  Co.  t.  Bartlett,  supra. 

It  has  been  said,  and  Is  often  expressed 
in  the  cases,  that  a  contract  made  In  viola- 
tion of  law,  or  made  to  do  an  act  express- 
ly forbidden  by  a  statute,  is  void,  and  can- 
not be  enforced.  This  is  tm^  whether  the 
act  is  f<n>Udden  because  of  an  attached 
penalty,  or  because  otherwise  forbidden  by 
(dear  terms  of  tbe  statute.  These  principles 
at  law  are  conceded,  "but  in  determining 
the  purpose  of  the  enactment  courts  oonsld- 
er  tbe  nature  of  the  forbidden  act,  tm  the 
very  obrlons  reason  that  whrat  such  act  Is 
immoral  or  criminal  in  Its  nature,  or  danger^ 
ous  to  life,  healtti.  or  property,  the  ivesump- 
tlon  must  preTsIl  that  leglalatlTe  wisdom 
Intended  to  stamp  it  out;  while,  If  the  act 
be  innocent  In  itself  and  In  its  consequences, 
nosnch  presumption  necessarily  arises."  Waah- 
bam  Mill  Co.  T.  Bartlett,  supra.  Notwithstand- 
ing these  general  principles.  It  is  also  true 
'*that  If  It  Is  manifest  from  the  language  of 
tbe  statnte,  or  from  its  subject-matter  and  the 
plain  Intent  of  1^  that  the  act  was  not  to 
be  made  void,  bnt  only  to  punish  tbe  person 
doing  It  with  the  penalty  prescribed,  it  Is 
equally  clear  that  the  courts  would  readily 
construe  tbe  statute  In  accordance  with  its 
language  and  its  plain  Intent  We  are,  there- 
fore, brougbt  to  the  true  test,  which  Is  that 
while,  as  a  general  nile^  a  penalty  Implies 
a  prohibition,  yet  the  courts  will  always 
lock  to  the  language  of  the  statute,  the 
Bubject-matter  of  it,  the  wrong  or  eril  which 
It  seeks  to  remedy  or  prevent,  and  the  pur- 
pose sought  to  be  acoompllsbed  in  Its  enact- 
ment; and  If.  from  all  these.  It  Is  manifest 
that  it  was  not  Intended  to  imply  a  pro- 
hibition or  to  render  the  prohibited  act  void, 
the  courts  will  so  hold  and  construe  the 
statute  accordingly."  Pangbwn  v.  Westiake, 
36  Iowa,  546. 

Considering  the  purpose  and  object  of  tbe 
«iaotment  of  tbe  statute  as  heretofore  ob- 
served. It  Is  quite  (dear  that  the  Legl^ture 
did  not  intend  to  render  void  and  unenfwce- 
able  ttie  contracts  under  consideration. 
Where^  as  here,  the  omtract  Itself  being  In- 
nocent and  (xmceming  a  subject-matter  It- 
self  harm  leas  and  lawful,  and  being  fully 


executed  iQ>on  1^  part  of  tbe  corporation, 
and  the  consideration  thraeof  retained  by 
the  citizen,  be  will  not  now  be  heard  to 
defend  against  its  enforcemmt,  and  be  per- 
mitted to  nullify  his  Just  obligation  with 
respect  to  it  solely  upon  the  plea  of  the  non- 
compliance of  the  corpwatlon  with  tbe  en- 
abling statnte.  Ko  court  has  gone  to  any 
greater  extent  than  have  the  courts  of 
Alabama  In  holding  (»ntracts  of  nonoomply- 
Ing  corporations  void,  yet  that  court  re- 
fused to  entertain  the  defense  when  the  con- 
tract was  fully  executed  upon  the  part  of  the 
corporatitm.  It  was  said:  'If  the  contract 
were  executory,  and  It  were  shown  the  com- 
pany had  failed  to  comply  with  the  require* 
ments  of  tbe  secti(m  of  the  Code  above  re* 
fnred  to,  then  could  be  no  question  hot 
that  under  our  adjudications,  there  could  ho 
DO  recovery  on  the  notea.  Bat  plabitlfl,  how- 
ever, testified  to  a  state  of  facta  which,  if 
true^  takes  these  aotes  out  tnm  tin  inflnoice 
ot  those  dectatona^  and  plftces  them  un- 
der tbe  influence  of  otiiwa  which  hold  that, 
where  the  contract  has  been  executed,  there 
can  be  no  relief  granted,  becanse  the  trans- 
action originated  with  a  foreign  oimipany, 
which  had  not  complied  with  oar  laws." 
RusseU  V.  Jones,  101  Ala.  261,  IS  South.  145. 
When  due  regard  was  glvm  to  the  distinction 
between  execntory  'and  executed  contracts, 
and  to  the  difforenoe  between  contracts  when 
relating  to  things  or  acts  themselves  unlaw- 
ful, or  immoral,  or  oKioaed  to  public  p(dlcy» 
or  to  ft  particular  kind  of  business,  or  to 
specific  things  or  acts  restricted  or  forbid- 
doi  by  statute^  and  when  relating  to  things 
or  acts  hmocent  and  lawful  within  them- 
selvea,  much  of  the  apparent  conflict  among 
the  decisions  disappears. 

Our  conclnalon,  therefore.  Is  that  the  court 
below  properly  sustained  the  demttrrer;  tiiat 
the  ordCT  of  tbis  conn,  made  in  the  former 
opinion,  reversing  the  Judgment  below,  is 
vacated;  and  that  the  Judgment  of  the  court 
below  should  be,  and  hereby  Is,  affirmed, 
with  costs. 

Mccarty,  J..  concurs. 

BARTGH,  G.  J.  (dissenting).  I  cannot 
concur  with  the  majority  In  overruling  tite 
former  decision  of  this  court  on  the  rehear- 
ing. After  further  careful  consideration  oi: 
tbls  subject  I  am  convinced  tiiat  tbe  princi- 
ples adopted  and  announced  in  the  former 
opinion  are  not  only  strictly  In  harmony  with 
tile  mandatory  and  prohibitory  character  of 
our  constitutional  and  statutory  provisions, 
but  also  in  strict  conformity  with  the  policy 
of  our  laws,  which  is  that  foreign  corpora- 
tions shall  not  be  permitted  "to  Iranuct 
business  within  the  state  on  conditions  more 
favorable  than  those  prescribed  by  law  for 
similar  corporations  organised  under  tbe 
laws  of  this  state."  Const  art  12,  |  8. 
Under  this  opinion  of  the  majority,  it  Is 
manifest  that  foreign  corporatitma.  or  individ- 
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VRls  through  foreign  corporations,  have  ed- 
Tantaget  In  the  state  which  domeatle  corpo- 
mtlona,  or  citizens  desiring  to  transact  busi- 
ness throngh  domestic  corporations,  do  not 
possess.  F<v  Instance,  suppose  an  aggrega- 
tion of  indlTldnals,  citizens  of  this  state, 
desiring  to  conduct  sjid  transact  a  certain  line 
of  business  within  our  borders,  and  for  that 
purpose,  would  entor  Into  and  adopt  articles 
of  agreement  and  by-laws,  and  form  an 
organization,  but  would  not  file  in  the  proper 
ofBces  any  copy  of  such  articles  of  agreonent 
and  by-laws,  or  obtain  any  certificate  of 
Ineorporauon  from  the  proper  officer,  and 
would  not  pay  to  such  officer  any  of  the  fees 
exacted  the  state  as  a  condition  precedent 
to  anthorization  for  the  transaction  of  cori>o- 
rate  butiness;  could  It  be  ccmtended  for  a 
moment  that  such  an  association  of  IndlTld- 
nals would  have  constituted  itself  a  legal 
entity  entitied  to  the  benefits  of  oar  laws 
relating  to  corporations]  Would  not  sncb  an 
entity,  in  an  attempt  to  enforce  Its  contracts 
In  tiie  courts,  be  regarded  as  at  most  but  a 
imrtnersblp,  without  any  rights  and  prlrl- 
le^es  as  a  corporate  body?  Surely  the  courhi 
coidd  not  recognize  such  an  assodation  as  a 
corporation,  so  long  as  it  persisted  In  violat- 
ii^  th^  laws,  nor  until  it  had  compiled  with 
the  corporate  laws.  And  yet,  under  the  de- 
cision on  this  rehearing,  If  the  same  number 
of  IndlTtduals  come  to  this  state,  styled  a 
foreign  corporation,  they  in  effect  at  once 
become  a  corporate  entity,  endowed  with 
all  the  rights  and  privileges  of  a  coriwra- 
titm,  and  entitied  to  the  benefits  of  our  cor^ 
porate  laws,  and  can  open  op  a  r^pilar 
place  of  business  and  carry  on  business  with- 
out filing  any  evidence  of  existence  as  a 
l^al  entity  In  any  office  in  this  state,  or 
designating  any  person  on  whom  process  can 
be  served,  and  without  paying  any  fees  Im- 
posed  by  the  state  as  a  condition  precedent 
to  the  conducting  and  carrying  on  of  business 
— «nch  fees  as  are  required  to  be  patd  by 
corporations  to  aid  in  defraying  the  expenses 
of  the  govemmfflit,  wh<we  protection  both 
classes  of  corporations  alike  Invoke  wblle 
engaged  In  business  here.  It  Is  clear,  there- 
fore, that  a  foreign  corporation  can  obtain 
benefits  and  advantages  over  domestic  corpo- 
rations by  a  violation  of  our  laws,  and  thus 
can  establish  and  transact  business  on  more 
favorable  terms  than  can  corporations  which 
are  organized  under  and  comply  with  the 
laws  of  this  state,  nils  places  persons  who 
violate  the  law  apon  more  favorable  footing 
than  those  wbo  obey  its  mandates.  Such  ia 
the  sequence  from  the  strange  and  strained 
oonstructlon  of  the  majority  placed  upon  the 
perspicuous  language  employed  by  our  law- 
malcers. 

Notwithstanding  that  In  the  majority 
opinion  much  space  Is  devoted  In  an  effort 
to  render  meaningless,  loose,  and  uncertain 
the  statutory  provision,  "any  such  corpora- 
tion falling  to  comply  with  the  provisions 
~*       forgoing  section  shall  not  be  entitled 


to  tbA  benefits  of  tiie  laws  of  this  state  re- 
lating to  corporations'*  (section  362,  Bev.  St 
1898),  it  does  not  seem  difficult  to  compre- 
hend Its  meaning,  it  Is  clear  In  tiMught 
and  to  the  understanding.  The  words  em- 
ployed are  plain  and  slniple,  and  in  tatet- 
pretation,  under  familiar  rules  of  construc- 
tion, ont^t  to  be  given  tiie  sense  In  which 
they  are  ordinarily  used  and  understood  In 
common  parlance,  and  not  be  made  to  apply 
to,  or  be  confused  with,  a  state  of  thli^  to 
which  they  have  no  reference,  and  which  was 
manifestly  not  In  the  mind  of  the  L^slatnre 
at  the  time  of  the  enactment  Nor  does  It 
seem  difficult  to  comprehend  the  meaning  of 
the  word  "benefits,"  as  used  In  the  quotation. 
I  apprehend  that  ordinarily,  when  we  speak 
of  boiefits  to  ns,  we  mean  and  TVter  to  what 
is  advantageous  to  ns— whatever  promotes 
our  prosperity,  liapptness,  or  enhances  the 
▼aloe  of  our  prop^ty,  or  pn^rty  rights, 
or  rights  as  citizens,  as  contradiatbigulsbed 
from  what  Is  injurious.  So,  when  we  speak 
of  "beneflts,"  with  refarsnce  to  laws  relating 
to  corporations,  we  mean  t2ie  advantages 
which  accrue  from  the  right  to  InT<te  and 
enforce,  through  proper  tribunals,  such  laws 
as  a  means  to  ^moto  the  prosperl^  ct 
corporations.  Mow,  certainly,  the  right  to 
sue  In  onr  conrts  Is  a  benefit  or  advantage 
to  a  corporattim  doing  business  witliln  onr 
borders,  tlie  opinion  of  tlie  majority  to  tiie 
contrary  notwithstanding,  because  it  enables 
It  to  enforce  Its  contracts  and  Is  thus  con- 
ducive to  ite  prosperity.  So,  likewise,  is  the 
right  to  make  ccmtracts  wltiiin  the  state 
which  may  be  enforced  here.  These  are 
Instances  of  benefits  or  advantages,  and  are 
unquestionably,  as  is  apparoit  from  tlie  con- 
text of  the  statute,  included  within  the  mean- 
ing of  the  term  "benefita'*  as  employed  in 
the  statute;  but  a  foreign  corporation  has 
no  Inherent  r^ht  to  them,  for.  In  the  very 
nature  of  things,  no  state  is  compelled  to  con- 
fer boiefito  upon  e  creature  of  a  foreign 
state  or  country,  and  hence.  If  another  state 
confers  benefite  upon  such  a  creature.  It 
may  do  so  upon  such  terms  and  conditions 
as  it  chooses.  When,  therefore,  the  state, 
through  ite  Constitution  and  statutes,  says 
tliat  no  foreign  corporation  shall  be  entitled 
to  the  benefite  of  our  corporate  laws  If  such 
corporation  has  failed  to  comply  with  certain 
Bpedflc  provlsifms  of  onr  laws.  It  means  that 
It  shall  not  be  entitled,  amot^  other  things, 
to  sue  in  our  courts  upon  ite  contracte  made 
in  opposition  to  law,  or  contracts  made  while 
carrying  on  business  within  the  state  with- 
out a  compliance  with  certain  prescribed 
precedent  conditions,  and  In  violation  of  our 
laws. 

This  Is  a  logical  sequence  from  the  Con- 
stitution Itself,  which,  In  article  12,  {  9. 
says:  "No  corporation  shall  do  business  In 
this  state,  without  baring  one  or  more  places 
of  business,  with  an  authorized  agent  or 
ageuts,  upon  whom  process  may  be  served; 
nor  without  first  filing  a  certified  cc^y  of  ite 
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artldes  of  lucorporatloQ  wltii  the  Secretair 
of  State."  Tbeae  provlsioiu  aia  mandatory 
and  inroblbitory,  not  only  In  form  bnt  by  ex- 
press provision  of  the  same  Inetrmnent, 
where,  In  article  1.  S  26,  It  declares:  "Tbe 
provisions  of  this  Constitntlon  are  manda- 
tory and  prohibitory,  unless  by  express  words 
they  are  declared  to  be  otherwise."  The  pro- 
visions under  consideration  are  not  declared 
to  be  otherwise.  So,  tbe  legislative  enact- 
ments in  question  are  mandatory  and  pro- 
hibitory in  form  and  as  appears  from  tbe 
contect  When  tbe  statutory  provision 
above  quoted  Is  read  in  connection  with  tbe 
preceding  section  (section  3^1,  Rev.  St  1898), 
and  other  ivovlslons  of  tbe  laws,  constitu- 
tional and  statutory,  upon  this  subject,  there 
will  readily  be  perceived  an  obvious  inten- 
tion on  the  part  of  the  Constitution  and  law 
makers  to  compel  a  compliance  with  our  laws 
by  foreign  corporations,  the  same  as  Is  re- 
quired by  domestic  coriwratlons,  before  estab- 
lishing and  conducting  any  kind  of  a  busi- 
ness within  this  state  in  a  corporate  capacity. 
It  is  useless,  therefore,  to  obscure  and  con- 
fuse this  case,  where  tbe  foreign  corporation 
bad  in  fact  located  within  our  borders,  secur- 
ed a  place  of  business,  had  established  and 
was  actually  conducting  Its  business,  when. 
In  the  regular  course  of  its  business,  the 
transactions  In  controversy  took  place,  with 
a  case  of  a  single  transaction,  or  a  number 
of  single  transactions,  by  a  foreign  corpora- 
tion which  never  located  here,  never  estab- 
lished a  place  of  business  here,  and  never 
conducted  any  continuing  business  here.  No 
one  contends  that  a  single  transaction  made 
by  a  citizen  of  this  state  with  a  foreign  cor- 
poration through  Its  foreign  office  or  place  of 
business  is  not  binding  upon  tbe  parties 
without  the  corporation  previously  filing  Its 
articles  here  and  paying  the  fees.  Such  a 
transaction.  If  otherwise  valid,  would  be  en- 
forced by  the  comity  of  tbe  state.  This,  bow- 
ever,  is  not  a  question  of  a  single  transaction, 
and  therefore.  In  disposing  of  this  case,  an 
argument  based  on  the  case  of  a  single  trans- 
action or  a  number  of  single  transactions 
serves,  like  the  wandering  meteor,  but  to 
ni>'6tify  nnd  mislead. 

Nor  is  it  material  that  several  of  the  trans- 
actions in  controversy  consisted  of  assign- 
ments of  claims,  since  such  assignments  were 
made  in  the  course  of  the  business  which 
was  being  conducted  In  violation  of  law.  In 
the  present  prevailing  opinion  it  Is  said: 
"The  state  Is  authorized  to  enforce  the  stat- 
ute, and  may  do  so  by  proper  proceedings  on 
Its  behalf.  Sections  3610  and  3611,  Rev. 
St  1898."  But  nt>  "proper  proceedings"  for 
the  state  to  pursue  are  pointed  out  sections 
8610  and  3611,  cited  by  the  majority,  ap- 
plying only  to  corporations  organlz^  un- 
der the  laws  of  this  state,  and  the 
remedy  or  penalty  prescribed  by  statute 
against  the  offending  foreign  corporation  Is 
that  if  It  fails  to  comply  with  the  condi- 
tions preced«it  to  its  doing  business  here.  It 
shall  not  be  entitled  to  the  ben^ts  of  onr 


corporate  lawa  But  this  court  now  In  effect 
aays  Uiat;  notwlthstuidlng  such  a  corpora^ 
tion  carries  on  and  transacts  business  tm 
Tlolatlon  of  our  laws.  It  shall  be  entitled  to 
the  benefits  of  our  C(»i>orate  lawa  How, 
then,  can  the  state  oiforoe  the  statute!  The 
other  penalties  of  the  statute  are  prescribed 
simply  against  the  pason  witlng  as  agent  In 
the  unlawful  conduct  of  business,  and  do 
not  affect  the  corporation  itself.  The  fact 
is  that  this  decision  appears  to  me  mycfa  more 
indicative  of  concern  about  the  promotion 
of  the  maUrlal  Interests  of  a  Airelgn  law- 
defylng  Instltntiou  than  about  equal  justice 
to  a  domestic  corporation,  or  to  our  own 
citizens*  who  are  tliereby  left  practically 
without  a  remedy  to  enforce^  in  our  own 
courts,  their  claims  sgalnst  such  a  corpora- 
tion while  thus  unlawfully  transacting  busi- 
ness In  ccnmwtltlmi  with  tliose  who  obey  the 
laws,  ftnd  while  recdvlng  tbe  protection  of 
the  state  govwment  without  contributing 
to  Its  burdens;  for,  vauier  the  dedslm,  such 
a  corporation,  it  seems,  is  not  even  required 
to  appoint  an  agent  in  this  state  i^mn  whtun 
process  can  be  served.  Brwy  principle  of 
justice  and  tslr  dealing  donands  that  tbe 
laws  of  the  state  be  obeyod  alike  by  foreign 
and  domestic  corporations,  and  this  I  con- 
ceive to  be  embraced  within  tbe  mandates  of 
onr  Constitution  and  statutes. 

My  Brethren  tutve  attempted  to  distin- 
guish tlie  cases  cited  in  tbe  former  opinion 
of  this  court,  but  in  doing  so  th^  have  lost 
ri^t  of  the  mandatory  and  prohibitory  char- 
acter of  our  laws,  as  compared  yritb  tbe  taws 
of  the  states  upon  whose  decisions  they  rely, 
and  also  of  the  dlstlnctioD.  in  this  class  of  stat 
u^  between  provisions  which  are  merely 
dlsabllni;  and  those  which  are  pnAibltory 
and  mandatory*  as  are  ours.  On  this  point 
Bfr.  Spelling,  in  his  valuable  wwk  on  Private 
Corporations  (section  88),  says:  "The  effect 
of  statutes  imposing  conditions  ^eoedent 
upon  the  contracts  of  foreign  corporations 
made  vrithoot  cmnpllanoe  with  the  conditions 
imposed  is  a  qnestKm  upon  wlilcb  litigation 
frequently  arises.  Tben  Is  a  distlnctioa 
In  this  respect  between  disabling  and  pro- 
hibitory provisions.  In  the  case  of  the  form- 
er the  validity  of  their  acts  and  contracts 
cannot  be  collaterally  attacked.  The  state 
alone  can  object  If,  however,  tbe  language 
of  the  constitutional  provision  or  statute  be 
clearly  prohibitory,  or  If  it  impose  a  penalty, 
for  violations,  then  contracts  made  without 
previous  compliance  with  the  condltltms  im- 
posed are  void  and  unenforceable  by  the  cor- 
poration, whetbOT  expressly  declared  to  be 
so  or  not  "It  is  well  settled  that  the  cor- 
poration cannot  Itself  take  advantage  of  its 
noncompliance  with  such  conditions."  This 
statement  of  the  law,  by  the  learned  snthor, 
has  the  support  of  an  abundance  of  the  high* 
est  authority,  as  may  be  observed  from  an 
examination  of  the  cases  cited  in  support  of 
it  Nor,  in  order  to  enforce  a  compliance 
with  the  laws,  is  it  necessary  for  tbe  Legis- 
lature to  say  in  express  terms  that  contracts 
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made  in  violation  of  lav  are  void  and  unen- 
forceable bj  the  offending  cori>oratlon.  The 
legislative  prohibition  Itself  reuders  tbem  bo. 
"Where  a  statute  expressly  declares  that  cer- 
tain kinds  of  contracts  shall  be  void,  there  Is 
then  no  doobt  of  the  legislative  Intention,  and 
an  agreement  of  the  kind  voided  by  statute 
is  nnlawfuL  The  same  la  trne  where  the 
contract  is  In  violation  of  a  statute,  although 
not  therein  expressly  declared  to  be  void.  It 
la  Immaterial  whether  the  thing  forbidden 
is  malum  In  ae  or  merely  malom  prohibitum. 
A.  statute  ivohlblting  the  makli^  of  contracta 
except  in  a  certain  mannw  Ipso  facto  makes 
them  void  If  made  In  any  other  way."  9 
Oyc.  476. 

The  Supreme  Court  of  Wisconsin,  In 
Mtati  Insurance  Co.  v.  Harvey,  11  Wis.  394, 
upon  this  point  said:  "It  was  claimed  for 
the  plantiff  in  error  that,  inasmuch  as  the 
statute  does  not  say  that  any  policy  Issued 
or  note  taken  in  violation  of  Its  provisions 
Bbonld  be  void,  therefore  tbey  should  not  be 
ao  held,  and  that  the  only  effect  of  the  law 
would  be  to  render  tbe  agent  liable  to  pro- 
secution for  violating  It,  or  to  an  action  for 
damages.  But  we  do  not  see  how  this  prop- 
osition can  be  sustained,  in  view  of  tbe  welt- 
estnbllPhed  rule  of  law  that  a  contract  made 
in  violation  of  a  statute  Is  void  and  that 
courts  will  never  lend  aid  to  Its  ODLforcement. 
*  *  *  It  [tbe  law]  says  the  companies 
shall  not  transact  any  business  In  this  state 
without  they  possess  the  requisite  amount  of 
capital,  etc.  And  the  only  evidence  It  provides 
for  showing  this  Is  the  sworn  statemoit  of 
its  officers,  on  filing  which  Its  a^onts  are  au- 
thorized to  do  business.  And  when  we  con- 
sider this  prohibition,  and  the  fact  that  a 
foreign  corporation  could  not  act  In  this  state 
except  by  its  agents,  and  that  the  agents  are 
expressly  prohibited,  there  seems  no  room 
to  doubt  that  the  Intention  of  the  statute  was 
to  entirely  prohibit  tbe  transaction  of  any 
Insurance  business  In  this  state  until  the  pro- 
visions of  the  act  had  been  complied  with; 
and,  this  being  ao.  the  Issuing  of  the  policy 
and  taking  the  note  sued  on  was  a  violation 
of  the  law,  and  the  company  cannot  sustain 
the  action.  It  Is  not  necessary  that  the  law 
should  expressly  say  that  a  contract  in  vio- 
lation of  It  shall  be  void.  It  is  sufficient  for 
It  to  prohibit  It  and  Its  Invalidity  follows 
as  a  l^al  consequence."  So  in  Bartlett  v. 
Vlnor,  Garth.  251,  Lord  Holt  said:  "Every 
contract  made  for  or  atmnt  any  matter  or 
thing  which  is  prohibited  and  made  unlawful 
by  any  statute  Is  a  void  contract,  though  tbe 
statute  itself  doth  not  mention  that  it  shall 
be  so,  but  only  Inflicts  a  penalty  on  the  of- 
fender, because  a  penalty  Implies  a  prohibi- 
tion, though  there  are  no  prohibitory  words 
in  the  statute."  9  Cyc  475-485,  and  caaes 
cited;  Cbattanot^  B.,  etc.,  Ass'n  v.  Den- 
son.  189  U.  8.  406,  28  Snp;  Ot  630,  47  Z* 
Ed.  870. 

My  conviction  is  that  the  former  decision 
of  this  court  was  not  only  supported  by  the 
authorities  dted  In  that  opinion,  bnt  was  in 


line  with  practically  all  the  dedslons  made 
under  mandatory  and  prohibitory  laws  sim- 
ilar to  those  of  this  state  uimd  this  subject. 
For  a  futher  presentation  of  my  views  upon 
this  Important  question,  I  refer  to  that  opin- 
ion, reported  in  28  Utah,  380,  79  Pac.  570, 
et  seq.  I  cannot  give  my  Judicial  sanction 
to  an  interpretation  of  laws  which.  In  my 
judgment,  does  violence,  not  only  to  the  man- 
dates of  tbe  Constitution  and  statnteR.  but 
to  the  hitherto  established  policy  of  this  stete^ 
and  tbraefore  dissent 


FATTEE  V.  NOETH  et  at 
(Supreme  Conrt  of  Utah.  Jan.  4,  1906.) 

1.  EviDBIfCX— Wbittzn  iNffrBnaufTS— Dkeds 
— Explanation  bt  Pabol. 

Where  a  deed  to  certain  land  conveyed.  In 
addition,  "all  tenements,  hereditaments,  privi- 
leges, and  appurtenancei  thereunto  belonging  or 
therewith  used  and  enjoyed,"  and  it  was  admit- 
ted that  the  right  to  water  from  a  certain  ditch 
to  irrigate  the  land  passed  with  the  same,  and 
tbe  grantee  claimed  that  he  was  also  entitled 
to  water  flowing  In  another  ditch  In  additi<m. 
parol  evidence  of  acts  and  declarations  of  the 

K inter  with  reference  to  such  additional  ditdi. 
Ch  prior  and  subsequent  to  the  conveyance, 
was  admissible  to  explain  what  was  intended 
by  the  parties  to  pass  under  th»  terms  "privi- 
leges and  appurtenances,"  and  was  not  objec- 
tionable as  contradicting  the  deed.* 

2.  Deed— GoNSTBucmorT— DiTCHis— ApFUKtB- 

NANCB8. 

Plaintiff's  grantor  while  the  owner  of  an  en- 
tire tract  Including  land  subsequently  conveyed 
to  plaintiff,  constructed  an  open  ditch,  in  which 
water  continually  flowed  which  was  of  benefit 
not  only  to  the  land  conveyed,  bat  to  that  re- 
tained by  tbe  grantor.  At  the  time  of  the  sale 
the  drain  dlteh  was  pointed  ont  to  plaintiff,  and 
he  was  charged  $25  per  acre  additional  tar  land 
purchased  as  a  consideration  for  the  right  to 
use  the  water  in  such  ditch  to  irrigate  the  land, 
in  addition  to  water  in  another  ditch  also  con- 
veyed. Beld,  that  the  right  to  maintain  socfa 
drainage  ditch  was  a  quasi  easement  which 
passed  to  plaintiff  under  his  deed  conveying 
''privileeee  and  appnrtenances"  to  the  land 
conveycn. 

Stranp,  J.,  dissenting; 

Appeal  from  District  Court,  Third  Dis- 
trict; W.  a  Hall,  Judge. 

Suit  by  Louis  Fayter  against  Marian  K. 
North  and  others.  From  a  decree  In  favor 
of  plaintiff,  defoadants  appeaL  Affirmed. 

This  is  a  salt  In  equity  to  restrehi  fba  de- 
fMidants  from  Interfering  with  a  certain 
^tch  which  the  plaintiff  claims  to  own  and 
use  for  irrigation,  domestic  and  culinary  pur- 
poses, and  to  water  Uve  stock,  to  require  the 
defendants  Enos  N.  JackUn,  Meltnda  H.  But- 
torworth,  and  Clarence  North  to  show  what 
right  or  title  they  have  to  the  dlteh  or  the 
waters  thereof,  to  quiet  title  to  the  dlteh,  and 
tbe  water  flowing  therein.  In  the  plaintiff 
against  the  defmdants,  and  to  recover  dam- 
ages against  the  defendants  Ifarian  K. 
North,  John  B.  North,  and  James  North  for 
obstrncttog  the  ditch.  From  the  record  and 
the  evidence  It  appears  that  Levi  North,  for 
many  years  prior  to  1801,  was  the  owner  of 

•Bartlea  v.  Brain,  U  Utali,  161,  M  Pae.  nS;  Har- 
rington V.  Cbambera.  3  UUb.  H,  1  Fas.  S6X;  Alba 
V.  Smrth,  a  Utab,  US,  M  Fan.  nO. 
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a  tract  of  land  In  Salt  Lake  county,  wblch 
tract  Included  the  land  InTOlved-ln  tbls  salt 
The  land  was  patented  to  his  son  A.  0. 
North,  who  retained  the  legal  title,  while  bis 
father  was  the  beneficial  owner  and  had  the 
possession  and  use  of  the  prt^terty.  In  June, 
1891.  Lerl  North  sold,  b7  oral  agreement,  2.29 
acres  thereof  to  the  plaintUC  fOr  per 
acre,  and  on  June  18,  1893,  a  deed  was  ex- 
ecuted therefor  by  the  bolder  of  the  legal 
title  and  delivered  to  the  purchaser.  Just 
prerloos  to  the  purchase  by  plaintiff  tbe  de- 
fendant  Jacklln  bought  adjoining  land  of  the 
same  quality  ftom  Ur.  North  fbr  $200  per 
acrew  The  land  sold  to  tbe  plaintiff  was  lo- 
cated In  tbe  southwest  comer  at  the  tract, 
and  there  Is  evidence  showing  that  for  many 
years  previous  to  and  at  the  time  of  the  sale 
at  this  land  there  was  a  drain  ditch  on  the 
tract,  wblch  Is  the  ditch  orer  wblch  this 
controversy  arose.  It  entered  the  land  sold 
to  plaintiff  from  the  northeast,  and  carried 
percolating  and  spring  waters,  which,  after 
leaving  the  plaintiffs  land,  flowed  into  a 
slough  to  tbe  west  According  to  some  of 
the  witnesses,  ttie  ditch  originally  ^as  but 
a  plow  fuiTow  made  for  the  purpose  of  carry- 
ing off  tbe  waste  water,  but  others  claim  It 
was  about  a  foot  de^  and  a  foot  wide  and 
drained  the  land  lying  north  of  that  owned 
by  plabitlff.  That  the  ditch  was  larger  than 
a  plow  furrow,  at  tbe  time  of  plaintiff's  pnr- 
cbase,  !■  shown  clearly  by  tbe  evidence.  In 
March.  1892,  after  the  cml  agreement  of  sale 
bad  been  made,  the  ditch  was  made  two  and 
a  half  feet  deep.  As  to  this,  the  plaintiff  in 
bis  testimony  said  he  agreed  witb  bis  vendw 
to  "dig  tbls  ditch;  he  was  to  pay  me  one- 
half,  which  he  did.  for  tbe  time  I  put  on  it. 
and  I  was  to  put  In  my  half  of  the  labor  for 
the  increase  In  the  flow  of  the  steam.  I 
deepened  the  ditch  about  18  Inches,  to  a  total 
depth  of  about  2^  feet"  There  is  no  direct 
evidence  that  the  water  which  flowed  in  this 
ditch  was  actually  used  to  Irrigate  tbe  land 
sold  prior  to  the  oral  contract  of  sale,  but 
there  Is  testimony  to  the  effect  that  the  ven- 
dor did,  after  the  making  of  that  agreement, 
In  1801,  use  this  water  upon  the  land  to  Irri- 
gate his  crops,  wblch  be  bad  reserved  from 
sale,  and  that  at  the  same  time,  the  plaintiff 
having  talien  possession  of  the  land,  hie  work- 
men used  water  from  this  ditch  during  the 
erection  of  his  house,  and  ever  since,  until 
this  controversy  arose,  tbe  water  from  the 
drain  ditch  was  used  to  irrigate  crops  and  for 
domestic  purposes.  There  is  also  evidence 
showing  that  the  water  flowing  In  the  drain 
ditch  is  necessary  to  enable  the  plaintlfF  to 
properly  Irrigate  bis  crops,  although  as  an 
appurtenant  to  tbe  land  purchased  be  ad- 
mittedly acquired  a  right  to  water  from  an- 
other ditch  to  Irrigate  two  acres  of  land  for 
ordinary  crops.  It  is  apparent  from  the  evi- 
dence that  the  waters  thus  admitted  to  be 
appurtenant  to  the  land  and  those  flowing  in 
the  drain  ditch  are  all  reasonably  necessary 
to  irrigate  the  land  suitably  for  market  gar^ 


dening,  the  use  to  wblch  tbe  property  has 
been  put  by  tiie  plaintiff  and  for  which  lie 
purchased  it  The  deed  which  conveyed  the 
land  makra  no  specific  mention  of  any  ditch 
or  of  watv.  or  water  rights,  but  It  does  con- 
vey "all  toiementa,  hereditaments,  privileges 
and  appurtenances  thereunto  belonghi^  or 
therewith  used  and  enjoyed,"  and.  as  above 
stated.  It  is  admitted  that  the  right  to  water 
from  another  ditch  tta  two  acres  did  pass 
with  tbe  land.  At  tbe  time  tbe  contract  was 
made  the  drain  ditch,  with  water  flowing 
therein,  was  upon  the  land.  It  was  open  and 
visible,  and  the  acts,  condnct,  and  repte* 
sentatlons  of  Uie  vendor,  at  that  time  and 
thereaftar,  Indicate  that  tbe  water  had  been 
used  on  the  land  for  Irrigation  purposes  and 
domestic  use  before  the  time  of  the  sale. 
Respecting  this  ditch,  and  as  to  what  oc- 
cur ed  between  the  parties  on  tbe  day  the 
property  was  orally  bargained  for,  the  court 
for  the  purpose  of  showing  the  intention  of 
the  contracting  parties,  and  what  was  tbe 
subject-matter  of  sale,  permitted  the  plain- 
tiff, over  the  objection  of  tbe  defendants  that 
it  was  an  attempt  to  vary  the  terms  of  a 
written  Instrument  to  testify,  as  follows: 
"North  showed  me  the  water  and  how  he 
used  it  on  tbe  land.  He  called  It  bis  little  In- 
dependent stream,  and  no  person  had  any 
right  to  it  We  went  on  the  land  together.  I 
told  him  I  wanted  land  where  I  could  have 
some  water  whenever  I  pleased.  He  said, 
'Ckime  on  down  the  field,  tb^'  We  went 
down  and  followed  this  drain  ditch  to  the 
land  I  purchased.  He  had  sold  five  acres 
for  1200  pet  acre,  and  I  offered  bim  tbe  same 
I»1ce.  He  said  he  considered  this  stream  of 
water  worth  925  a  year  to  any  one  who  used 
the  land,  and  he  charged  me  (250  per  acre 
for  the  two  acres,  with  the  water.  There 
was  no  difference  In  the  quality  of  this  land 
and  that  he  sold  for  $300.  For  tbe92SO  an 
acre  he  said  I  was  to  have  13i1b  nnaU  stream  of 
watOT.  He  laid  the  water  nn  all  tbe  year 
round.  He  reserved  tbe  crop  for  that  season, 
and  Irrigated  It  witb  tbls  water.  I  paid  him 
$140  on  account  that  same  day.  *  *  • 
Water  right  In  the  canal  is  tot  two  acres,  bat 
it  will  not  Irrigate  more  ttaaU'taalf  that  qnantl- 
ty  of  land.  The  water  right  team  tbe  canal 
came  with  the  land  and  also  tbe  qtring 
water.  I  thought  I  had.  In  addition  to  both 
these  water  rights,  a  water  right  from  the 
drain  ditch  as  well,  which  Is  tbe  principal  one. 
From  the  drain  ditch  I  can  irrigate  all  the 
land  lying  west  of  It  a  little  less  than  an 
acre.  When  I  talked  with  Mr.  North,  be  said 
the  water  right  went  with  the  land,  this 
spring  water,  two  acres  of  canal  water,  and 
the  drain  water.  Have  used  this  canal  water 
every  year  on  my  land,  the  full  quantity  I 
was  entitled  to,  and  the  spring  water  when 
I  could  get  it  North  told  me  that  this  drain 
water  was  his  ind^endent  stream;  that  1 
was  to  have  It ;  It  was  to  go  with  the  land ; 
that  It  ran  all  tbe  year.  It  la  seepage  and 


Digitized  by 


Google 


S3  PACIFIC  BBPOBTEB. 


(Utab 


spring  water."  The  witness  also  stated: 
"Levi  Kortb  lived  three  years  after  I  bought 
the  land,  and  for  the  first  two  years  was 
around  the  fields  almost  every  day  and  saw 
me  use  this  water."  The  witness  Green,  re- 
ferring to  a  conversation  he  had  with  I^vl 
North  in  August  1891,  testified  that  ha 
"asked  the  old  geotlonan  why  It  was  that 
Fayter  bad  come  down  there  and  bought  his 
property,  and  he  said  it  was  because  the 
water  that  was  there  he  expected  to  use  for 
his  small  fruit  The  water  r^erred  to  was 
that  we  were  using  for  bolldlng  purposes." 
The  witness  Catioon  testified  that  when  he 
was  on  the  land  surveying  "In  1891,  he  no- 
ticed that  the  land  was  sloping  to  the  south- 
west toward  Fayter's  land  and  in  the  di- 
rection of  drain  ditch.  That  the  Fayter  land 
was  then  being  cultivated.  The  water  from 
the  drain  ditch  runs  south  and  west  to  the 
Fayter  land  and  was  then  running  on  It"  The 
witness  Pike  testified  that  In  the  "spring  or 
summer  of  1891  the  drain  ditch  water  was 
used  on  this  land  of  Mr.  Faytea:  by  Mr. 
North."  There  Is  also  evidence  showing  that 
the  grantee  wanted  to  have  this  stream  of 
water  motioned  in  tlie  deed,  but  the  drafb^ 
man  and  the  grantor  Informed  him  It  would 
pass  with  the  land  as  an  appurtenance. 
There  is  much  other  testimony  of  similar 
import  In  the  record.  The  evidence  shows 
that  from  the  time  the  plaintiff  moved  onto 
the  land,  in  1891,  up  to  April,  1908,  wboi  the 
defendants  obstructed  the  dltcb.  and  commit- 
ted the  acts  which  resulted  in  this  suit  he 
used  the  water  fiowlng  in  the  ditch  for  Irri- 
gation and  domestic  purposes  upon  the  land, 
without  interruption.  At  the  trial  the  court 
found  in  favor  of  the  plaintiff,  and  entered  a 
decree  In  accordance  with  tiie  prayer  of  his 
complaint  The  defendants  thereupon  ap- 
pealed. 

Sutherland,  Van  Cott  ft  Allison,  for  appel- 
lants.  J.  EL  Uc^Ie  and  Bay  Van  Gott  for 

respondent 

BABTOH,  O.  J.,  after  stating  iJxe  facts,  de- 
livered the  opinion  of  the  court 

The  appellant  Insists,  among  other  things, 
that  the  court  erred  In  permitting  the  intro- 
duction of  evidence  respecting  the  conver* 
sations  betwew  the  vendor  and  the  vendee 
and  admissions  of  the  vendor  had  and  made, 
at  the  time  the  ba^aln  of  sale  was  made  and 
when  the  deed  was  executed,  concerning  the 
drain  ditch  and  use  of  the  water  fiowlng 
therein,  because,  as  is  urged,  such  evidence 
was  inadmissible  as  varying  the  terms  of  a 
written  conveyance.  This  objection  to  the 
admission  of  the  testimony  referred  to  Is, 
under  the  circumstances,  not  well  founded. 
We  recognize  the  general  rule,  declared  by 
many  of  the  authorities  cited  by  the  appel- 
lants, that  where  contracting  parties  have  re- 
duced tlielr  agreement  to  writing,  the  terms 
expressed  cannot  be  varied  by  parol;  the 
writing  Itself  being  the  evidence  of  the  agree- 


ment The  testimony  coT««d  by  the  ob- 
jection In  thifi  case,  however,  was  introduced 
for  no  such  purpose.  It  was  Introduced,  not 
to  vary  the  terms  of  the  deed,  but  to  explain 
a  latent  ambiguity,  and  to  show  what  was  In 
the  minds  of  the  contracting  parties — wliat 
was  Intended  should  pass  under  the  ta:ms 
"privileges  and  appurtenances"  employed  la 
the  Instrument  The  testimony  was  not  only 
admissible  for  such  purpose,  but  as  evidaice 
of  the  condition  of  the  property  when  the  bar- 
gain of  sale  was  made,  and  to  show  how  the 
parties  themselves  construed  and  applied  the 
contract  to  the  subject-matter.  The  trouble 
here  Is  not  that  the  terms  ^ployed  are  insoi- 
slble,  having  no  settled  meaning,  but  that  they 
are  admissible  of  several  interpretations  with 
reference  to  the  subject-matter  In  contempla- 
tion at  the  time  of  the  making  of  the  contract 
The  terms  employed  may  or  may  not  Include 
the  right  to  the  wat^  flowing  In  the  ditch  In 
question  as  a  part  of  the  subject  of  sale.  It 
Is  admitted,  however,  that  water  rights  In 
another  ditch  did  pass  under  and  by  virtue  of 
the  same  terms,  wltiiout  specific  mention  in 
the  instrument  and,  such  being  the  case.  It 
became  proj^rly  a  matter  for  Investigation 
dehors  the  Instrument  to  determine  whether 
the  disputed  rights  in  the  drain  diteh  did  not 
also  pass.  That  such  rights  may  pass  with 
the  land  by  conveyance  was  recognized  by 
our  stetute  (section  2783,  Comp.  Laws  1888). 

When,  therefore,  the  appellants  claim  that 
the  right  to  the  use  of  wster  from  one  ditch 
Is  not  embraced  In  those  terms,  and  at  the 
same  time  admit  that  such  a  right  in  another 
ditch  Is  embraced  in  them,  both  ditches  being 
upon  the  same  land  and  equally  obvious  to 
the  parties  while  making  the  contract  of  sale, 
and  neither  one  of  the  ditches  being  men- 
tioned specifically  In  the  conveyance,  they 
themselves  atteeh  one  meaning  to  the  terms 
In  the  one  Instance  and  a  different  meaning  to 
them  in  the  other,  and  thereby  admit  that  the 
terms  as  employed  are  ausc^tlble  of  different 
meanings,  and  hence  that  there  exists  a  latent 
ambiguity.  Such  being  the  case,  how.  or  by 
what  means.  Is  the  court  to  interpret  those 
terms?  How  is  it  to  ascertain  what  was  in 
the  minds  of  the  contracting  parties  at  the 
time  of  the  sale— wliat  things  they  intended 
to  Include  In  the  conveyance  by  the  use  of  the 
terms  In  question?  The  instrument  Itself  af- 
fords no  means  whereby  to  ascertain  the 
meaning  of  the  parties ;  no  specific  reference 
to  any  dltoh  or  water  right  being  conteined 
therein.  Clearly,  therefore,  evidence  dehors 
the  Instrument  was  not  only  admissible,  but 
necessary  to  place  the  court  in  the  light  of  the 
surrounding  circumstances  existing  at  the 
time  of  the  transaction,  so  as  to  enable  it  to 
perceive  what  was  In  fact  included  In  the  gen- 
eral terms  employed  in  the  writing.  When- 
ever the  terms  of  a  written  Instrument  are  sns- 
c^tlble  of  more  than  one  Interpretatlcm,  or  a 
latent  ambiguity  arises,  or  the  extent  and  ob- 
ject of  the  Instrument  cannot  be  ascertained 
from  the  language  employed,  imtoI  evldoioe 
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ii  admlaalble  to  show  tfae  seim  which  the 
contracting  partlee  attached  to  the  termB  or 
laDgoage  employed  In  the  histrumeDt;  and 
for  this  purpose  the  acts  and  conversations  of 
the  par  ties,  at  or  about  and  subsegaent  to  the 
time  of  the  transaction,  relating  to  the  sub- 
ject-matter, constitute  proper  evidence.  "In 
tbe  light  of  what  was  said  and  done  at  the 
time  of  a  transaction,  of  the  conduct  of  the 
parties  thereafter,  and  of  the  interpretation 
which  they  thauBelTea  have  placed  upon  It, 
a  court  Is  more  likely  to  arrive  at  tbe  real 
meaning  and  Intent  of  tbe  parties  when  the 
terms  employed  in  an  Instrument  are  In- 
definite or  ambiguous.  Such  evidence  Is  not 
received  to  vary  tbe  language  of  the  writing, 
but  to  explain  what  was  meant  by  Its  use. 
It  serves  to  explain  the  subject-matter,  and 
enables  the  court  to  determine  what  the  in- 
strument referred  to  and  embraced.  Its  ob- 
ject la  to  elucidate  the  meaning  of  the  par- 
ties." Brown  V.  Markland.  16  UUh,  860,  52 
Pac.  597.  67  Am.  St.  Rep.  629. 

In  Wood's  Practice  Evidence,  S  25,  the 
author  says:    "The  rule  that  parol  evidence 
Is  admissible  to  explain  and  apply  a  writing, 
where  It  does  not  contradict  or  vary  It,  is 
universal  In  its  application,  and  Is  In  ac- 
cordance with  another  rule  which  Is  well 
recognized,  that  a  writing  may  be  read  in 
the  light  of  surrounding  drcumatances  In  or- 
der that  the  true  intent  and  meanli^  of  the 
parties  may  be  arrived  at,  and  that  Inde- 
pendent and  collateral  facts,  abont  which  the 
contract  Is  silent,  may  be  shown  by  parol. 
Tbe  surrounding  circumstances,  and  subse- 
quent conduct  and  acts  of  the  parties,  are 
material  and  competent  to  show  the  Inter- 
pretation which  they  put  cml  an  agreement, 
and  what  conditions  they  have  waived.  It 
18  allowable  also,  In  many  instances,  to  show 
In  evldoice  pre-existing  and  contemporane- 
ous facts  and  drcnmstances  attending  the. 
negotiations  of  the  parties  In  making  the 
contract,  as  such  facts  often  throw  light  upon 
the  disputed  contract  itself."   And  in  section 
26  be  says:   "Parol  evidence  may  be  admit- 
ted to  prove  a  collateral  agreement  connected 
with  stipulations  in  a  deed,  and  in  no  re- 
spect repugnant  to  It"    So  In  Taylor  on 
Evidence,  1  IIM,  vol.  2.  It  Is  said :    "It  may 
be  laid  down  as  a  broad  and  distinct  rule 
of  law  that  extrinsic  evidence  of  every  ma- 
terial fact,  which  will  enable  the  court  to 
ascertain  the  nature  and  qualities  of  the 
subject-matter  of  the  Instrumoit,  or.  In  other 
words,  to  Identify  the  persons  and  things  to 
which  the  Instrument  refers,  must  of  neces- 
sity be  received.   Whatever  tbe  nature  of 
the  document  under  review,  the  object  Is  to 
discover  the  Intention  of  the  writer  as  evi- 
denced by  tbe  words  he  has  used;  and.  In 
order  to  do  this,  the  Judge  must  put  himself 
In  the  writer's  place,  and  then  see  how  the 
terms  of  tbe  Instmment  affect  the  property 
<»■  subject-matter."   In  Browne,  Par.  Ev.  9 
64,  speaking  of  written  contracts,  tbe  author 
says:   "The  conversations  and  acts  of  ttw 


parties,  at  and  about  tbe  time  of  the  making 
of  the  contract,  as  well  as  subsequent  to 
the  making  of  the  contract,  are  admissible 
In  evidence  to  show  what  sense  the  parties 
attached  to  any  term  or  phrase  used  in  the 
I  contract,  which  is  in  itself  susceptible  oi 
I  more  than  one  Interpretation,  or  which,  view- 
;  ed  in  the  light  of  the  evidence  explanatory 
{ of  the  subject-matter,  the  relations  of  the 
I  parties,  and  the  circumstances,  may  reason- 
i  ably  be  susc^tlble  ot  more  than  one  Inters 
I  pretation." 

j    In  Ganson  v.  Madlgan,  16  Wla  168,  82 
j  Am.  Dec  659,  Mr.  Chief  Justice  Dixon,  speak- 
I  Ing  of  written  contracts,  said :    "If  evidence 
of  surrounding  facts  and  circumstances  la  ad- 
mitted to  explain  the  sense  In  which  the 
words  were  used,  certainly  proof  of  the 
.  declarations  of  the  parties,  made  at  the  time 
^  of  their  understanding  of  them,  ought  not  to 
j  be  excluded.   And  so  it  was  held  In  several 
of  the  cases  above  cited.   2  C,  M.  &  R.  422; 
'  [Emery  v.  Webster]  42  Me.  204  [66  Am.  Dec 
1 274;  Waterman  v.  Johnson],  IS  Pick.  261. 
I  Such  declarations,  If  satisfactorily  establish* 
I  ed,  would  seem  to  be  stronger  and  more  con- 
i  elusive  evidence  of  the  intention  of  the  par- 
J  ties  than  proof  of  facts  and  circumstances, 
since  they  come  more  nearly  to  direct  evi- 
dence than  any  to  be  obtained,  whilst  the 
other  Is  but  circumstantial."   So  In  Shore  v. 
Wilson,  9  Clark  &  F.  560,  Lord  Chief  Justice 
Tindal,  after  stating  the  genial  rule  appli- 
cable to  written  instruments,  said;  "Xbe 
true  interpretation,  however,  of  every  instru- 
ment being  manifestly  that  which  will  make 
the  instrument  speak  the  Intention  of  tbe 
party  at  the  time  it  was  made,  It  has  always 
bem  con^dered  as  an  exertion,  or,  perhaps, 
to  speak  more  precisely.  Dot  so  much  an 
exception  from,  as  a  corollary  to,  the  gener- 
al rule  above  stated,  tliat  where  &ny  doubt 
arises  upon  the  tme  sense  and  meaning  of 
tbe  words  themselves,  or  any  difficulty  as 
to  their  application  under  the  surrounding 
circumstances,  the  sense  and  meaning  of  the 
language  may  be  investigated  and  ascertain- 
ed by  evidence  dehors  the  instrument  Itself ; 
for  both  reason  and  coounon  soise'  agree  that 
by  no  other  means  can  the  language  of  tbe 
Instrument  be  made  to  speak  the  real  mind 
of  tbe  party."   Likewise  In  Reed  t.  Insurance 
Co.,  95  tJ.  &  23,  24  L.  Ed.  848,  Mr.  Justice 
I  Bradley,  delivering  the  opinion  of  tbe  court, 
,  said :   "Although  a  written  agreement  cannot 
I  be  varied  (by  addition  or  subtraction)  by 
proof  of  the  drcnmstances  out  of  which  it 
'  grew  and  which  surrounded  its  adoption,  yet 
such  circumstances  are  constantly  resorted  to 
;  for  the  purpose  of  ascertaining  the  subject* 
;  matter  and  tbe  standpoint  of  the  parties  In 
'  relation  thereto.   Without  some  knowledge 
derived  from  such  evidence.  It  would  be  im- 
possible to  comprehend  the  meaning  of  an 
Instrument,  or  the  effect  to  be  given  to  the 
words  of  which  It  Is  composed.   This  pre- 
;  liuiinary  knowledge  Is  as  Indispensable  as 
•  that  of  tbe  language  In  which  the  Instrument 
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Is  written.  A  reference  to  fhe  actnal  condl- 
tlon  of  things  at  the  tlm^  aa  thej  appeared 
to  tbe  partlea  tbonadveii  la  often  necessary 
to  prerent  the  cotirt,  In  constrning  their  Ian- 
gnage,  from  falling  Into  mistakes  and  even 
absurditiea."  2  Taylor,  Ev.  f  1198;  Wood, 
Pr.  Bv.  H  15,  26;  Hall  t.  Davis,  36  N.  H.  569 ; 
Bartels  t.  Brain,  13  Utah.  162.  44  Pac.  715; 
In  re  Curtis  (Conn.)  30  AtL  769;  Harrington 
T.  Chambers.  8  Utah,  94,  1  Pac.  362;  Abba  t. 
Smyth,  21  Utah,  109,  69  Paa  756;  Macdon- 
ald  T.  Longbottom.  1  E.  ft  EL  978;  Thoring- 
ton  T.  Smith,  8  Wall.  1, 19  L.  Ed.  861. 

From  the  ft»«golng  considerations,  we  are 
of  the  opinion  that  the  testimony  in  question 
was  properly  admitted  for  tbe  purposes  in- 
dicated. 

The  appellanta  farther  complain  that  the 
court  erred  In  finding  that  the  plaintiff  pur- 
chased the  tract  of  land  together  with  tbe 
drain  ditch  and  stream  of  spring  and  seepage 
water  flowing  therein,  and  that  the  ditch, 
with  right  of  way  and  stream,  was  conveyed 
to  blm  with  the  land  by  deed.  They  insist 
that  such  finding  is  contrary  to  the  eridence^ 
and  that  the  finding  and  decree  ought  to 
have  been  In  tiieir  favor.  Ttils  presents  tbe 
decisive  qneatlon  in  this  caae^  which  la  whetb- 
et  tbe  right  to  tbe  water  and  ditch  passed 
by  the  deed  as  an  appurtenance  to  the  land. 
A8  has  already  been  noticed,  the  deed  does 
not  In  express  terms  convey  tbe  dlbA  or 
water  Uierein  flowing,  but  It  doea  conv^  tbe 
"prlvUegea  and  appurt«iance0"  belonging  to 
tbe  land.  Were,  then,  the  ditch  and  water 
appnrtenanoea  attached  to  tbe  land  which 
passed  with  it  by  the  conveyance?  To  de- 
termine thlB,  we  must  look  Into  tbe  evidoice 
to  see  what  the  conditions  of  tbe  premises, 
with  respect  to  the  ditch  and  water,  were 
at  tbe  time  ot  sale.  Tbe  evidence  shows 
that  the  entire  tract  of  land,  of  which  that 
in  dispute  farmed  a  part,  yrBS  owned  the 
grantor  and  had  been  owned  by  him  fbr  many 
years;  that  the  dltoh  had  been  constructed 
by  the  owner  upon  the  tract  many  years 
prior  to  Ute  bargainlnK  tor  the  sale  with  the 
respondent;  that  at  tbe  time  of  sale  tbe 
ditch,  with  water  flowing  therein,  was  apea 
and  vMble  to  tile  contracting  partlea  aa  a 
condition  at  tbe  land;  that  the  diteh  was 
a  benefit  to  land  reteined  by  tbe  grantor 
because  It  drained  It  of  firing  and  seepage 
water,  and  a  bmeflt  to  the  land  sold,  In  that 
it  fumlslied  it  with  water  tor  Irrigation 
and  domestic  use;  that  the  grantee  Informed 
the  grantor  that  be  wanted  to  pnrdiase  a 
piece  of  land  with  water  rlghte  that  would 
entitle  blm  to  use  tbe  water  whenever  be  saw 
fit  to  do  so;  and  tbat  the  grantor,  while  upon 
the  land  that  was  being  bargained  tor, 
pointed  to  tbe  drain  ditch  and  showed  tbe 
grantee  bow  he  himself  need  It  npon  tbe  land, 
informing  him  tiiat  he  considered  that  stream 
of  water  worth  $25  per  y«tr  for  such  use, 
and  charged  the  grantee  $50  per  acre  more 
than  he  had  charged  another  pnrchaser  for 
adjoining  land  of  tbe  same  quality,  but  which 


had  not  the  boieflt  of  tUs  atrean.  It  Is 

evident  that  the  spring  and  se^Mge  or  per- 
colating waters  woe  natural  qnalltiea  of  tbat 
portion  of  the  tract  retained  by  the  owner, 
and,  BO  Imig  as  he  bad  dominion  over  tbe 
entire  tract,  he  had  tbe  undoubted  right  to 
make  such  disposition  of  those  qnalltles  aa 
he  chose.  He  had  the  right  to  constmct  the 
drain  dlt<^  and  carry  the  water  to  any  por- 
tion of  his  land,  apply  It  to  any  beneficial 
use  he  saw  fit,  and  diereby  change  the  rela- 
tive value  of  tbe  parte  affected;  for  be  had 
a  right  to  make  one  portion  of  his  land  sab- 
servlent  to  another,  and,  so  long  as  he  had 
the  unity  of  ownership,  be  bad  the  same 
right  to  tSungs  tbe  diteb  to  another  tract, 
or  obstruct  the  ditcb  and  retain  the  water 
where  It  was  wont  to  be,  or  do  with  It  what 
the  appellante  have  done — change  the  dlt<di 
and  convey  the  water  into  a  slough  where  It 
would  benefit  none  of  bis  land. 

But  after  tiavlng  constmcted  the  dlteb  and 
carried  the  water  upon  a  particular  portion 
and  applied  it  there,  and  having  thus  added 
an  advantage  to  the  land  and  enhanced  its 
value  by  artificial  meana,  could  he  In  his 
lifetime,  after  selling  tbat  portlcm  with  tbe 
beneflte  and  advantages  pointed  out  and 
openly  visible  to  tbe  purchaser,  or  can  hla 
grantee  of  anotber  portion  of  tbe  tract  to 
which  tbe  water  had  never  been  carried  or 
applied,  now  tbat  tbe  grantor  la  dead,  destroy 
the  ditch,  or  can  bla  1^1  lepresesitatlTeB 
now,  after  tin  grantor  Is  gone,  destroy  tbe 
dlteh,  deprive  tbat  partial  ot  the  land  of 
those  beneflte  and  advantMea,  matnlally 
diminish  the  value  of  the  part  sold,  and  so 
diange  tbe  dlteb  and  dispose  of  the  water  as 
not  even  to  benefit  tbe  land  which  the  gran- 
tor retained?  The  men  statement  of  auch 
a  proposition  would  seem  auOlclent  to  tefnte 
it  It  Is  Insisted,  however,  fw  tbe  mipellanta, 
that  the  owner  could  not  create  an  easement 
In  his  own  land,  and  that;  so  long  as  the 
grantor  owned  what  are  now  claimed  to  be 
the  servient  estete  and  tbe  dominant  estate, 
bla  use  of  one  for  tbe  benefit  of  the  other  was 
a  mere  exercise  of  a  il^t  of  property  over 
his  own  land,  and  In  no  sense  an  easement 
Whether  or  not  the  artificial  arrai^ment  of 
Vbe  material  propertleB  of  his  estete  by  the 
owner,  constituted  a  tecdmlcal  easement  la, 
under  Ibe  focte  and  circumstances  lUF  this 
case,  immaterlaL  It  clearly  created  a  con- 
dition to  the  land  sold  partaking  of  tbe  cbar^ 
acter  of  an  easemmt,  constituting  at  least  a 
quasi  easement,  vledble  to  tbe  purchaser,  and 
one  of  the  thli^  In  the  minds  of  the  parties 
when  tbe  iMrgain  of  sale  was  made.  The 
contract  of  sale  was  made  with  reference  to 
It  as  a  part  of  the  8ubject-matt»,  and  was 
thus  treated  aa,  and  in  fact  became,  quasi 
appendant  to  the  land  atAA,  and  tbe  vendor 
could  not  thnvafto*  derogate  from  Mb  own 
grant  Tbe  presumption  of  law  If  that  tbe 
parties  contracted  with  a  view  t&  tbe  condi- 
tion of  the  property  aa  it  actually  was  at 
tbe  time  of  the  transaction,   and  after 
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sale  Ddthw  one  bafl  a  tight,  wlOiont  ttu 
conamt  of  tbe  otbgc,  ta  change  that  ocmdltloii, 
which  apaaiy  and  vlslblr  exlated,  to  tbe 
detriment  of  the  other.  The  deed  oonveyed 
the  land  with  all  tiie  beneflta  and  burdens 
appendant  or  quasi  ai^)endant  thereto,  and 
the  Tendee  conld  nelthor  shake  oit  tbe  bur* 
dms  nor  conld  tbe  Tender  take  away  the 
bffiieflts  that  were  open  and  vMble  at  the 
time  of  sal&  **The  role  of  the  comuKm  law 
on  this  snhject  is  well  settled.  The  prlndple 
la  that  where  the  owner  of  two  tenonents 
sells  one  of  them,  or  the  owno-  of  an  entire 
estate  sells  a  portion,  the  pnrchaaw  takes 
the  tenement,  or  portion  sold,  witit  all  the 
benefits  and  bnrdois  wblch  appear*  at  the 
time  of  the  sale,  to  belong  to  It^  as  between 
It  and  tbe  intiperty  which  the  TOidor  retains, 
This  is  one  of  the  recognized  modes  by  which 
an  easonent  or  eeirttude  Is  created.  No 
easemoit  exists,  bo  lODg  as  there  Is  a  nnlty 
of  ownership,  becanse  tbe  owner  of  the  whole 
may,  at  any  time,  rearrange  the  qnalltles  of 
tbe  several  parts;  but  the  moment  a  severance 
occurs,  by  the  sale  of  a  part,  tbe  right  of 
tbe  owner  to  redistribute  the  properties  of 
tbe  respective  porUons  ceases,  and  easements 
or  servitudes  are  created,  correqtondlng  to 
the  benefits  and  burdens  mutually  existing 
at  tbe  time  of  the  aale.  This  Is  not  a  rule 
for  tbe  benefit  ot  purchaswa  only,  but  It  Is 
entirely  reciprocaL  Hmce,  ft  Instead  of  a 
benefit  conferred,  a  burden  has  been  Imposed 
Qp«i  the  portion  sold,  the  purchaser,  pro- 
Tided  tbe  marks  of  the  burden  are  open  and 
Tislble^  takes  the  property  with  tbe  servi- 
tude upon  It  The  parties  are  presumed  to 
contract  In  reference  to  the  condition  of  the 
property  at  tbe  time  of  tbe  sale^  and  neither 
has  a  right  by  altering  arrangemento  then 
openly  existing,  to  change  materially  the 
relative  value  of  tiie  respective  parts." 
Lampman  t.  Milks,  21  N.  T.  605. 

But  It  Is  insisted,  tor  the  appellants,  tiiat 
the  right  to  the  dlteh  and  water  in  this  case 
did  not  pass  as  an  easement  nor  as  a  quasi 
easement  becanse,  It  is  urged,  it  was  not  con* 
tlnuous,  but  was  discontinuous  In  its  character, 
and  not  strictly  a  necessity  to  the  enjoyment 
of  Ihe  estate  granted.  This  contention,  it 
must  be  conceded,  presents  a  question  upon 
which  the  antborltles  do  not  all  appear  to  be 
barmralous.  Tbe  distinction  between  ense- 
mente  continuous  and  discontinuous  Is  found 
in  ttie  OItII  Code  of  Prance,  where  ease- 
ments, or  serTltudes,  are  divided  into  oon- 
tlnuous  and  discontinuous,  and  aire  defined: 
**Contlnuou8  are  those  of  which  the  enjoy- 
ment is  or  may  be  continued,  without  the 
necessity  <tf  any  actual  Interference  by  man. 
as  a  waterspout  or  a  right  of  light  or  air. 
Disconttnnous  are  tbose  tbe  mjoyment  of 
whiidi  can  be  bad  only  by  the  Interference  of 
man.  as  righto  of  way,  or  a  right  to  draw 
wat«."  Washburn  on  Basements  and  Servi- 
tudes (4th  Ed.)  21.  The  same  Code,  it  seems, 
also  dlrides  servitudes  into  "apparent"  and 
''nonapparent,"  and  the  analogy  between  tlie 


French  Code  and  the  common  law  in  this 
regard  would  seon  to  indicate,  as  suggested 
by  Qale  ft  Whatl^,  In  their  wwk  on  the 
Law  of  Easementa  (page  40).  a  common 
origin.  In  many  commim-taw  cases  the  sub- 
stance of  these  cluslflcatlons  can  be  dis- 
tinctly traced,  and  the  distinction  is  frequent- 
ly recognized  in  American  cases.  Mr.  Wash- 
bum,  In  bis  work  above  referred  to  (page 
107),  which  has  been  cited  by  the  appellants, 
says  the  general  rule  is  that  such  easemente 
as  are  noncontlnuoiu  will  not  paas  by  an  im- 
plied grant;  and  of  these,  he  says,  the  most 
impcnrtont  are  rights  of  way.  The  same 
author  says  that  continuous  and  apparent 
easemente,  such  as  rights  of  drainage,  of 
aqueducts,  of  air  and  light,  of  condnlta,  will 
pass  by  Implied  grant,  when,  as  generally 
held,  they  are  "necessary  to  the  reasonable 
use  and  enjoyment  of  the  granted  premises." 
Then,  after  explaining  these  rules,  the  author 
says:  "A  noted  exertion  to  tbe  general 
rules  above  stated  is  found  In  the  decisions 
of  the  courte  In  Maine  and  Massachusetts. 
It  is  held  by  them  that  no  easement  whether 
continuous  or  noncontlnuous,  apparent  or 
nomyiparent,  will  pass  by  implied  grant  or 
reservation,  unless  It  is  one  of  strict  neces- 
sity. If  the  grantee  can  procure  the  enjoy 
ment  of  a  similar  easement  no  matter  how 
great  the  cost  or  if  ttie  easement  is  not 
absolutely  necessary  to  the  enjolJrment  of  the 
granted  property,  it  will  not  pasa."  The 
exception  thus  pointed  out  by  the  milnent 
author  aerves  to  explain  the  cases  cited,  by 
appellants,  as  to  the  rule,  insisted  upon  by 
them,  of  strict  necessity,  whether  the  ease- 
ment be  continuous  or  noncontinnous,  ap> 
parent  or  nouapparent  In  Uie  same  work, 
however,  after  a  furthor  discussion  of  tbls 
question  and  different  lines  of  authorities, 
the  anthmr  (on  page  110)  says:  "To  return 
to  the  general  subject  the  courts  in  the 
United  States  have  guiaally  adopted  the 
English  rule,  that  slmulteneous  sales  or 
descents  of  two  adjoining  lote  belonging  to 
the  same  owner  Impress  upon  each  lot  the 
apparent  and  continuous  servltodes  which 
are  In  use  over  it  at  the  time  of  tbe  sale 
Those  states  In  wblch  such  easements,  to 
pass  by  implied  grant,  must  of  strict 
necessitT  apply  the  same  llmitetions  here; 
while  In  ttiose  states  in  which  the  easements 
need  only  be  reasonably  necessary  to  the  use 
of  the  granted  premises  sudi  reasonable 
necessity  Is  suffldent" 

Tested  by  the  rule  of  reasonable  necessity, 
which  commends  itself  as  alike  Just  and 
equitable,  aod  in  consonance  with  fair  deal- 
ing, the  right  to  tbe  dltcb  and  water,  in 
this  case,  clearly  passed  by  the  conveyance 
of  the  praises,  as  an  appendant  or  quasi 
appendant  thereto.  We  fnlly  recoi^olze  the 
fact  that  the  owner  of  a  tract  of  land  may 
use  one  part  thereof  for  tbe  benefit  of  an- 
other, or  each  part  for  the  benefit  of  tbe  other 
in  any  manner  be  may  choose,  or  In  such  a 
way  that  if  he  sold  one  of  thiem,  he  would 
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not  desire  to  conttnne  the  use,  and  tbat  bo 
long  as  be  gwdb  the  unity  he  maj  change 
the  use  at  hla  will,  or  dlicontlnae  It  alto- 
gether, and  thereby  restore  to  each  part  Iti 
natural  pr(q>erties  or  qnalltleB;  hot,  It  the 
use  be  bo  obrlouB  and  of  Buch  character  as 
to  induce  In  the  pabllc  a  reasonable  belief 
that  It  has  been  perman^tly  established  ai 
an  incident  to  each  part,  then  Justice  and 
common  f&lmess  require  that.  U  he  contem* 
plates  a  change  In  the  use  or  state  of  the 
premises,  he  must  make  It  anterior  to  • 
sale  of  one  of  the  portions,  or  reserre  the 
right  in  his  deed  or  grant,  else  be  bound  by 
the  srarltnde  as  to  the  land  he  retains. 
Where  a  omTeyanee  Is  made  by  deed,  the 
"property  conveyed  passes,  with  all  the  Inci- 
dents then  rightfully  belonging  to  It,  or  actu- 
ally and  usually  en](^ed  with  It  at  the  time 
of  the  conveyance,  ao  far  as  tlier  are  neceess' 
ry  to  the  full  benefit  and  perfect  enjc^moit  of 
the  property,  without  any  q)eclflcatlon  of 
them,  and  without  the  usual  phrase,  *wlth  all 
the  privileges  and  appurtenances  to  the  same 
belonging.'"  Dunktoe  t.  Wilton  B.  Co.,  24 
N.  H.  480.  "If  the  owner  of  land."  says  Mr. 
Famhom  In  hla  work  on  Water  and  Water 
Rights  (volume  8,  |  831),  "has  artlflclaliy 
created  upon  the  property  a  condition  which 
Is  favorable  to  one  portion  of  his  property, 
and  then  sells  that  portion,  the  grantee  will 
take  It  with  the  right  to  have  the  favorable 
condition  continued.  Therefore,  where  the 
owner  of  land  across  which  a  stream 
flows  has  diverted  It  through  an  artificial 
channel,  so  as  to  relieve  a  portion  of  It 
formtf ly  overflowed,  which  he  then  conveys, 
neither  he  nor  his  grantees  of  the  residue  can 
return  the  stream  to  Its  ancient  bed.  to  the 
Ininry  of  the  first  grantee."  Gale  ft  Whatr 
ley.  in  their  work  on  the  Law  of  Basements 
(page  40).  say:  "It  Is  true  that,  strictly 
speaking,  a  man  cannot  subject  one  part 
of  bis  pn^rty  to  another  by  an  easanent. 
for  no  man  can  have  an  nsunent  in  his  own 
prcverty,  but  he  obtains  tlie  same  object  by 
the  ezerdse  of  another  right,  the  general  right 
of  propertr,  but  be  has  not  the  less  there- 
by permanently  altered  the  qnall^  of  the 
two  parts  of  his  heritage;  and  if,  after  the 
annexation  of  peculiar  qualities,  he  alien 
one  part  of  his  heritage,  it  seems  but  rea- 
sonable^ If  Uie  alterations  thus  made  are 
palpable  and  manifest,  that  a  purchaser 
shoiild  take  Qie  land  burtbened  or  benefited, 
as  the  case  may  be,  by  the  qualltiee  which 
the  previous  owner  had  undoubtedly  the 
rWit  to  attach  to  It"  In  Ckmld  on  Waters 
(8d  Bd.)  I  8S4,  it  Is  said:  "The  general 
rules  relating  to  sevwance  of  tenements  are 
that  a  grant  by  the  owner  of  a  tenement  or 
part  of  that  tenement,  as  It  is  then  used 
and  enjoyed,  passes  to  the  grantee  by  Im- 
pUcatlMi,  and  wlfbont  the  use  of  the  word 
^purtonances,*  or  dmilar  words,  all  those 
easements  whidi  the  grantor  can  convey, 
which  are  necessary  to  the  reasonable  enjoy- 
ment of  tiie  granted  property,  and  have  been. 


and  are  at  the  time  of  the  grant,  used  by  ttic 
owners  of  the  entire^  for  the  benefit  of 
the  granted  tenement"  In  Curtis  v.  Jtyr- 
ault  43  N.  T.  78,  where,  as  here,  the  contro- 
versy was  over  a  drain  ditch  which  was 
denned  from  time  to  time,  and  which  had 
been  constructed  to  carry  water,  accumulat- 
ing on  one  parcel  of  land,  over  another, 
while  there  was  a  unity  of  ownership,  and 
where.  In  disposing  of  the  case,  the  essen- 
tial qnestitm  of  fact  was  stated  to  be  whether 
the  purchaser  of  the  parcel,  across  which  the 
water  flowed  by  means  of  the  ditch,  in  arriv- 
ing at  the  price  be  would  pay,  did  consider 
and  had  ^  right  to  consider,  as  an  element  of 
value,  the  ditch  across  the  tract  giving  a 
supply  of  water  through  It  the  court,  after 
stating  that  neither  the  grantor  nor  the 
grantee  had  the  right  after  Bale  to  change 
the  relative  condition  of  one  parcel  to  the 
injury  of  aAother.  observed:  "Some  stress 
is  laid  upon  the  purpose  which  Newbold 
had  In  making  the  ditch,  and  It  is  claimed 
that  It  was  naught  else  than  to  drain  his 
lands.  But  the  application  of  the  rule  doea 
not  depend  solely  upon  the  purpose  for 
which  the  changes  have  been  made  In  the 
tenement  by  the  owner.  It  Is  the  open  and 
visible  effect  upon  the  parts  which  the  execu- 
tion of  the  purpose  has  wrought  which  pre- 
sented to  the  view  of  the  purchaser  is  pre- 
sumed to  Influence  Ms  mind,  and  to  move 
him  to  bis  bargaining." 

The  leading  case,  one  of  approved  authori- 
ty, which  has  uniformly  been  regarded  as 
settling  the  law  on  this  subject  is  Nicholas 
V.  Chamberlain,  Gro.  Jac.  121.  wher^  using 
the  language  of  Coke:  "It  Is  held  by  all  the 
court  upon  demurrer  that  If  one  eseet  a  house, 
and  build  a  conduit  thereto  In  another  part 
of  his  land,  and  ccmvey  water  by  pipes  to 
the  house,  with  the  appurtenances,  excit- 
ing the  land,  or  sell  the  land  to  another,  re* 
serving  to  himself  the  hous^  the  ctmdnit 
and  pipes  pass  with  the  house,  because  it 
Is  necessary,  et  quasi,  appendant  thereto,  and 
he  shall  have  liberty  by  law  to  (Ug  la  the 
land  for  amending  the  plpes^  making 
th^  new,  as  the  case  may  require."  In 
Baker  t.  Bioe,  66  Ohio  St  463,  47  N.  B.  603, 
with  ntewaaa  to  oonUnnoos  and  dtaccm- 
tlnnous  easemrats,  it  was  said:  "But  it 
is  claimed  that  only  such  easranents  as  are 
twmed  'continuous'  will  pass  by  Impllcatim 
in  a  grant  and  that  sndi  as  are  termed  "dls- 
contlnooui^  will  not  TUs  is  a  dlstinctliu 
of  the  civil  law,  and  has  been  inoorpwated 
in  the  law  of  some  the  states,  particular- 
ly Maine  and  Massat^usetts.  The  tormee 
are  such  as  operate  without  the  interrentlon 
of  man.  such  as  drains  and  sewws;  the 
latter  require  the  Intarrontlm  of  man  in 
their  use,  such  as  ways.  The  distinction 
is  somewhat  arbitrary  and  la  not  uniformly 
ad<9tBd,  as  wlU  appear  frmn  the  cases  cit- 
ed. The  better  rnle^  .and  the  one  nOw  goi- 
erally  adt^ted,  Is  not  to  omsider  the  partic- 
ular kind  of  easement  but  whethor  It  la 
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apparent,  derigned  to  be  permaDent,  and  Is 
Teaaonably  necessary  to  the  use  of  the  prem- 
ises granted.**  So,  In  Janes  t.  Jenkins,  84 
Md.  1,  6  Am.  Bep.  800,  after  a  statement  of 
the  principle  tba^  when  tme  owns  an  entire 
heritage  and  grants  a  jmrt  thereof,  there  will 
pass  to  the  gnntee  all  such  contlDnoos  and 
apparent  easements  as  may  be,  at  the  time 
of  the  gran^  In  nse  for  the  beneficial  en- 
Jt^meat  of  tiw  parcel  granted,  by  lmpllcatl<»i, 
unless  words  are  used  In  the  grant  manifest- 
ing an  Intmt  to  ezclnde  them,  It  was  said: 
"Wheoerer,  therefore,  an  owner  has  created 
and  annexed  pccnUar  qualities  and  Incidents 
to  different  parts  of  Us  estate  (and  It  mat- 
ters not  whether  It  be  done  by  himself,  or 
bis  t^iant  by  his  authority),  so  that  one  pnv 
tlon  of  his  land  becomes  visibly  dependent 
upon  another  for  the  sni^ly  or  escape  of 
water,  or  the  supply  at  light  and  air,  or 
tm  means  of  access^  for  the  benefidal  use 
«id  occupation,  and  he  grants  the  part  to 
which  sudi  Incidents  are  annexed,  those  in- 
cidents thus  plainly  attadied  to  the  part 
granted,  and  to  which  another  part  Is  mads 
aenieDt,  will  pass  to  the  grantee,  as  acoeS' 
sorlal  to  the  boieficlal  use  and  ^oyment 
of  the  land."  In  Ingals  r.  Plamondtm,  75 
IlL  118,  a  case  cited  by  the  appellants.  It 
was  said:  "The  rule  of  the  common  law  ui>- 
(»  the  subject  Is  that  where  the  owner  of 
two  heritages,  or  of  one  heritage^  ctmslstlng 
of  sereral  parts,  has  arranged  and  adapted 
these  BO  that  one  derlres  a  benefit  (V  ad- 
Tantage  from  the  other  of  a  continuous  and 
obTlouB  character,  and  he  sells  one  of  them 
without  making  mention  of  these  Incidental 
advantages  or  burdens  of  one  In  reqjiect 
to  the  other,  tbere  to.  In  the  silence  of  the 
parties  an  Implied  understanding  and  agree- 
ment  that  those  advantages  and  burdens, 
respectlTely,  shall  continue  as  before  the 
s^aratlon  (tf  the  title."  8  Far.  Water  & 
Water  Bights,  S8  831-883;  Gate  ft  Whatley 
on  Easements,  pp.  38-41;  Gould  on  Wators 
(Bd  Ed.)  H  318,  319,  354;  Washburn's  Ease- 
ments ft  Servitudes  (4th  Ed.)  105-111;  Ella- 
son  T.  Grove,  85  Md.  216,  36  AU.  814;  Paine 
T.  Chandler,  134  N.  T.  886,  82  N.  B.  18,  19 
li.  B.  A.  Wi  Cave  r.  Crafts,  63  Cal.  135; 
Z^mpman  v.  UUks,  21  N.  T.  505;  Kleffer  v. 
Imboff,  26  Fa.  438;  Bobbins  r.  Barnes,  Hob. 
131;  Llford^  Case,  11  Ca  52;  Farmer  v. 
UUah  Water  Co.,  66  Cal.  11;  Clhak  v.  Klekr, 
117  111.  M3.  7  N.  E.  Ill;  Newell  v.  Sass  (III.) 
81  N.  B.  177;  Jackson  v.  Trulllnger,  6  Or. 
303;  Coolldge  v.  Hager,  48  Vt.  9,  6  Am.  Rep. 
256;  Cannon  v.  Boyd,  78  Pa.  179;  United 
States  V.  Appleton,  1  Sumn.  4S2,  Fed.  Cas. 
No.  14,463. 

While  the  evidence  does  not  In  direct  terms 
show  that  the  water  was  actnally  used  upon 
the  land  for  Irrigation  prior  to  the  sale, 
it  does  show  expressly  that  the  ditch  bad 
been  constructed  ow  the  land  and  that  water 
flowed  therein  for  many  years  prior  to  that 
time,  and  It  Is  also  shown  tb&t  Immediate- 
ly after  the  sale  the  vendor  himself  did  in 


fact  use  the  water  to  Irrigate  his  reserved 
crops,  and  that  the  vendee,  with  the  knowl- 
edge of  and  without  objection  from  the  vend- 
or, continued  Its  use  for  Irrigation  and 
domestic  purposes,  until  the  letter's  death, 
and  during  all  the  years  following  until  the 
Interruption  by  the  appellants,  which  result- 
ed in  this  controversy.  It  further  appears 
from  the  evidence  that  the  water  right  from 
another  diteb  which  admittedly  did  pass,  as 
an  appurtmant  to  the  land.  Is  not  sufllcl^it 
to  Irrigate  all  the  land  Cor  the  purposes  for 
which  it  was  sold,  and  that  the  ditch  and 
water  in  question  constituted  rights.  Inci- 
dents, or  conditions  which,  at  the  time  of 
sale,  were  not  only  apparent  and  continuous, 
but  obviously  necessary  to  the  reasonable 
enjc^ment  of  the  tiling  sold;  and  tb»  court's 
finding  that  they  were  necessary  to  such  ea- 
Joyment  has  ample  support  in  the  evidence 
^hese  things  do  not  only  appear  trom  the 
testlnumy,  but  It  is  a  matter  of  common  knowt 
edge,  of  which  no  proof  Is  necessary,  that.  In 
tills  arid  region,  land  Is  practically  worth- 
less in  the  absence  of  sufficient  water  for 
Irrigation.  Under  vacSi  facts  and  drcum- 
stences,  a»  are  here  presented,  and  In  the 
light  of  tiie  principles  and  authorities  here- 
inbefore consldwed,  we  have  no  hesitancy 
in  holding  tliat  the  ditch,  and  water  flowing 
therein,  passed  as  appurtenances  with  the 
grant  And  when  the  permanency  of  the 
ditch  and  tiis  fact  that  the  servitude  was  per- 
fectly obvious  and  apparent,  at  the  time  of  the 
conveyance,  was  of  material  ben^t  and  nec- 
es8ai7  to  the  reasonable  enjoyment  of  the 
premises,  when  all  these  thli^  are  consider- 
ed in  connectifm  with  the  conversations, 
acts,  and  conduct  of  the  parties,  while  on  the 
land  sold  at  the  time  of  bargaining,  imd 
thereafter  during  the  lifetime  of  the  vendor, 
it  would  seem  that  under  practically  all  the 
authorities,  the  ditch  and  water  passed  by 
the  deed. 

We  do  not  deem  it  Important  to  discuss 
any  other  p<^t  presented. 
The  Judgment  Is  affirmed,  with  costs. 

UcCABTT,  J.,  concurs. 

STRAUP,  J.  (dissenting).  I  dissent  not 
from  the  principles  of  law  as  stated  in  the 
cases  dted  In  the  prevailing  opinion,  but 
from  the  application  made  of  them  to  the 
facts  of  this  case.  In  brief,  the  case  Is  this: 
In  1^1.  and  prior  thereto,  Levi  North  was 
the  owner  of  a  certeln  tract  of  land.  The 
north  and  middle  portion  of  It  was  too  wet 
for  farming,  and  so  a  plow  furrow,  various- 
ly estimated  as  being  8  to  12  inches  deep  and 
spok«k  of  by  tiie  witnesses  as  a  drain  or 
waste  ditch,  was  run  partially  through  the 
tract,  northerly  and  southerly,  to  drain  It 
In  June.  1891,  North  sold  to  plaintiff.  Fay- 
ter,  2.29  acres  off  the  southerly  portion  of 
the  tract  at  which  time  plaintiff  made  a 
partial  payment  on  the  purchase  price  and 
took  posseaston  of  the  land.  The  deed  was  not 
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made  and  delivered  until  Jane,  1S93.  Orlgla- 
ally  the  dralD  ditch  ran  to  the  north  bound- 
ary  of  the  land  purchased  by  plaintiff,  and 
tbence  coursed  westerly  to  a  slough  lying  to 
the  north  of  the  land  purchased  by  plaintiff. 
The  water  flowing  In  the  drain  or  waste 
ditch  was  seepage  water  percolating  through 
the  soil  of  the  land  lying  to  the  north  of  that 
sold  to  plaintiff.  In  July  and  August,  1891. 
and  after  he  had  taken  possession,  plaintiff 
built  a  house  on  the  land  purchased  by  him, 
and  In  1892  widened  and  deepened  portions 
of  the  drain  ditch,  as  be  says,  to  drain  a  por- 
tion of  his  own  land,  to  obtain  an  increased 
water  supply,  and  because  North  agreed  to 
pay  him  one-balf  of  the  expense  of  enlarg- 
ing the  ditch.  The  defendants  say  plaintiff's 
widening  and  deepening  the  ditch  was  all  done 
for  hire.  Plaintiff  used  water  from  the 
drain  ditch  In  building  his  house,  and  later, 
and  up  to  1003,  used  It  for  Irrigating  portions 
of  his  lend  and  for  culinary  purposes.  There 
was  also  a  water  right  sufficient  to  irrigate 
two  acres,  which  belonged  to  the  land  and  ad- 
mittedly was  conveyed  to  plaintiff  by  his  deed 
of  conveyance  as  an  appurtenance,  and  is  not 
here  In  controversy.  Levy  North  died  three 
years  after  bis  conveyance  to  plaintiff.  The 
defendants  North  are  bis  heirs,  and  the  oth- 
er defendents  are  his  grantees,  who  succeeded 
to  the  ownership  of  the  land  lying  to  the  north 
of  that  sold  to  plaintiff,  and  who  acquired 
tbclr  title  subsequent  to  plaintiff  acquiring 
bis.  Plaintiff's  deed  described  bis  land,  and 
"togeth»  with  all  tenements,  hereditaments, 
privileges  and  appurtenances  thereunto  be- 
longing or  therewith  used  and  enjoyed."  In 
1903  the  defendants,  in  order  to  better  and 
more  effectively  drain  their  land,  by  means 
of  a  pipeline  about  141  feet  north  of  the  place 
where  the  drain  ditch  enters  plaintiff's  land 
and  where  he  had  theretofore  taken  the  water 
from  it,  diverted  the  water  In  a  westerly 
course,  but  on  their  own  land,  to  the  slough. 
Because  of  this  diversion  the  plaintiff  brought 
this  suit  to  enjoin  the  defendants  from  so  do- 
ing, and  from  Interfering  with  the  water 
coursing  down  the  drain  ditch  to  bis  land,  con- 
tending that  the  water  In  the  drain  ditch  be- 
longed to  him  because  (first)  conveyed  to 
him  by  the  deed  of  conveyance  as  an  appur- 
tenance to  the  land,  (second)  because  of  his 
possession  and  adverse  user,  and  (third)  be- 
cause of  an  estoppel.  The  trial  court,  find- 
ing and  concluding  with  the  plaintiff  on  the 
contentions  of  an  adverse  user  and  of  an 
estoppel,  adjudged  plaintiff  to  be  the  owner 
of  the  said  ditch  and  water,  enjoined  the  de- 
fendants from  in  any  way  diverting  or  at  all 
Interfering  with  it,  directed  that  they  permit 
the  water  to  flow  down  the  ditch  as  thereto- 
fore, and  assessed  damages  against  them. 
No  finding  was  made  by  the  court  as  to  the 
drain  ditch  being  an  appurtenance,  or  that  It 
WAS  constructed  or  maintained  or  that 
the  water  coursing  In  it  was  for  the  use  or 
benefit  of  the  land  conveyed  to  plaintiff,  or 
that  the  water  was  necessary  Cor  the  use  or 


Kijoyment  of  the  property  m  It  extetad  wtun 
severed  and  sold. 

1.  The  majority  court  bae  affirmed  the  Judg- 
ment, not  on  the  theories  as  found  by  the  court; 
but  on  the  theory  that  the  drain  ditch  and  tha 
water  conralng  in  It  were  appurtenances  to 
the  land  conveyed  to  plaintiff.  This  la  prin- 
cipally done  because  of  the  conmsatlons  be- 
tween the  parties  and  of  statements  made  by- 
North  at  the  time  of  the  sate,  and  because  of 
acts  and  conduct  with  respect  to  the  water 
thereafter.  To  support  this  tbeorr,  texts  and 
cases  are  cited  to  the  effect,  fln^  that  where^ 
during  the  unity  of  title,  an  apparaitlj  per- 
manent and  obTkms  awrltode  is  Impooeil  on 
one  part  of  an  estate  In  ftvor  of  another, 
which,  at  the  time  of  the  sererance,  Is  in  nse* 
and  Is  reascmably  necessary  for  the  fair  en* 
Jojment  of  the  other,  then,  upon  a  sererance 
of  such  ownership,  Toluntaiy  aUenatkm, 
there  arises,  by  implication  of  law,  a  grant  of 
the  right  to  contlnne  snch  nse.  In  sudi  case 
the  lav  Implies  that  with  the  grant  of  the 
one  an  easement  la  also  granted  or  reserved, 
as  the  case  may  be,  In  the  other,  subjecting 
It  to  Oie  burden  of  all  snch  TlslMe  uses  and 
Incidents  as  are  reasonably  necessary  to  the 
enjoyment  of  the  dominant  heritage,  In  sub- 
stantially the  same  condition  In  whldi  it  ap- 
peared and  vas  used  when  the  grant  was 
mad&  And,  second,  that  parol  evidence  Is  ad- 
mlsslUe  to  explain  and  apply  a  writing, 
where  It  does  not  contradict  or  vary  It,  to  as- 
certahi  the  nature  and  qualities  of  the  sub- 
ject-matter ot  the  Instrument,  to  Identify  the 
persons  and  things  to  which  the  instrument 
refers,  and  that  the  writing  may  be  read  in 
the  light  of  surrounding  circumstances,  in 
order  that  the  true  Intent  and  meaning  of  the 
parties  may  be  ascertained  as  evidenced  by 
the  language  nsed  In  the  Instrument.  These 
elementary  ininciplea  of  law  are  readily  con- 
ceded. But,  in  considering  and  applying  the 
first,  we  are  met  with  the  proposition  that 
th^  is  no  finding,  nor  Is  there  any  evidence, 
as  Is  conceded  by-  the  majority  court,  showing 
that  at  tbe  Ume  of  the  purchase  of  the  land 
by  plaintiff  and  his  taking  possession,  or  at 
any  time  prior  thereto,  any  water  from  the 
drain  ditch  was  used  or  had  been  used  on  the 
land  purchased  by  him.  To  the  contrary,  the 
evidence  is  abundant  and  very  pointed  that 
such  water  had  not  been  used  on  the  land 
prior  thereto.  The  evidence,  without  con- 
flict shows  that  the  drain  ditch  was  con- 
structed and  used  to  drain  the  land  lying  to 
the  north  of  that  purchased  by  plaintiff  and 
to  carry  the  percolating  and  waste  water 
therefrom  to  the  slough,  and  that  It  was  not 
constructed,  maintained,  or  Intended  to  carry 
water  for  use  on  the  land  purchased  by  plain- 
tiff, and  that  the  water  coursing  In  It  had  not 
been  used  on  the  land  prior  to  the  sale,  and 
had  not  coursed  in  tbe  ditch  for  its  use  or 
benefit  True  there  Is  evidence  showing 
that  after  plaintiff  took  possession  of  the 
land  he  nsed  this  water  tor  Irrigating  it  and 
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for  cnUnaty  purposes;  and  tbere  is  some  evi- 
dence showing  that  Lerl  North  himself,  late 
Id  the  summer  or  fall  of  1891,  but  after  the 
sale  and  possessloD  by  plaintiff,  used  water 
on  said  land  out  of  the  drain  ditch  to  mature 
the  crop  reserved  by  him,  but  whether  It  was 
drain  or  canal  water  the  witnesses  testlfyiuK 
thereto  did  not  know.  Whether  this  water 
was  an  appurtenance  passing  with  the  deed 
of  conveyance  Is  to  be  determined,  however, 
from  what  use  was  being  made  or  bad  been 
made  of  It  at  the  time  of  and  prior  to  the  sale 
and  plalntlfTs  taking  possession,  and  as  to 
whether  its  use  on  the  land  was  then  of  a 
permanent  character.  In  other  words,  it  must 
have  been  an  existing  appurtenance  at  the 
time  of  the  sale.  An  appurtenance  Is  defined 
to  be  a  thing  belonging  to  another  thing  as 
principal  and  which  passes  as  incident  to  the 
principal  thing,  and  hence,  to  be  an  appurte- 
nance passing  with  the  deed,  this  water  must 
have  belonged  and  been  appendant  to  the  land 
at  the  time  it  was  sold.  1  Words  &  Phrases, 
4T7;  3  Cyc.  665  ;  2  Am.  &  Eng.  Enc.  U  523. 
It,  of  course,  must  he  conceded  that  during 
the  unity  of  title  in  North,  he,  as  owner, 
conld  subject  adjoining  parcels  of  land  to 
Buch  uses  with  reiq)ect  to  one  another  as 
suited  biB  convenience  without  creating  an 
easement  in  or  an  appurtenance  to  such 
parcels.  Such  mere  convenience  doea  not 
create  the  kind  of  easement  here  In  question. 
Where,  however,  daring  the  unity  of  title, 
an  obvious  or  apparent  permanent  servitude 
has  been  imposed  on  one  portion  of  an  estate 
Id  favor  of  and  for  the  benefit  and  enjoy- 
ment  of  another,  which  exists  at  the  time 
of  the  severance  of  the  own»^lp,  there 
arises,  by  implication,  a  grant  to  the  right 
to  continue  such  use  To  these  proirositlons 
are  the  texts  and  the  cases  cited  by  the  ma- 
jOTity  court  However,  these  and  other  au- 
thorlttes  recognize  the  principle  that  "to 
justify  such  construction  It  must  appear 
from  the  disposition,  arrangement,  and  use 
01  the  several  parts  that  It  was  the  owner's 
purpose  In  adopting  the  existing  arrange- 
ment to  create  a  permanent  and  common  use 
in  the  one  part  for  the  benefit  of  the  other 
or  for  the  mutual  benefit  of  both,  and  It 
must  be  reasonably  Inferrable  from  the 
exisUng  disposition  and  use  that  it  was  In- 
tended to  be  continuous,  notwithstandiDg  the 
Beverance  of  ownership.  •  •  •  A  mere 
temporary  or  provisional  arrangement,  how- 
ever, which  may  have  been  adopted  by  the 
owner  for  the  more  convenient  enjoyment 
of  the  estate  cannot  constitute  the  degree  of 
necessity  or  permanency  which  would  an- 
thorize  tiie  engrafUng  upon  a  deed  by  con- 
struction of  a  right  to  the  enjoyment  of  some- 
thing not  within  the  lines  described."  Han- 
cock Mut  Life  Ins.  Co.  v.  Patterson, 
Ind.  682,  2  N.  E.  188,  63  Am.  Rep.  550. 

Three  things  are  essentia)  to  the  creation 
of  an  easement  In  this  way:  First  a  sep- 
aration of  title;  second,  that  before  the 
separation  takes  place  the  use  wblcb  gives 


rise  to  the  easement  shall  then  exist  aud 
shall  have  been  so  long  continued  and  so 
obvious  as  to  show  that  it  was  meant  to 
be  permanent;  and,  third,  that  the  easement 
sliall  be  necessary  to  the  beneficial  enjoyment 
of  the  land  granted  or  retained.  So  the 
fact  that  the  plaintiff  used  the  water  from 
the  drain  ditch  on  the  land  after  he  pur- 
chased it  and  went  Into  possession  Is  not 
here  of  controlling  force,  for  it  Is  essential 
that  such  an  easement  should  have  in  fact 
been  used  by  North  during  the  unity  of 
the  tenements  and  was  existing  at  the 
time  of  the  severance  of  ownership,  designed 
by  him  to  have  been  permanent  and  for  the 
use  and  benefit  of  the  land  conveyed  by 
Iilm  to  the  plaintiff,  and  that  Its  use  was 
necessary  for  the  enjoyment  of  the  property. 
Kelly  V.  Dunning.  43  N.  J.  Eq.  62.  10  Atl. 
276;  Ingals  v.  Plamondon,  75  Til.  118;  Whlt- 
hig  V.  Gaylord,  66  Conn.  837.  34  Atl.  85. 
50  Am.  St  Rep.  87;  Root  v.  Wadhams,  107 
N.  T.  384,  14  N.  E.  281 ;  Brakely  v.  Shari'. 
9  N.  J.  Bq.  9,  and  cases  cited  In  the  pre- 
vailing opinion;  Providence  Tool  Co.  v.  Cor- 
liss, 9  R.  I.  564;  Evans  v.  Dana,  7  R.  I.  300. 

It  is  not  necessary  here  to  determine  wheth- 
er such  an  easement  to  be  an  appurtennni-e 
and  pass  with  the  land  shall  not  only  be 
apparent,  designed  to  be  permanent,  and 
whether  It  shall,  also,  he  strictly  necesnary, 
as  some  authorities  say,  or  only  reasonably 
necessary  or  a  mere  beneficial  and  valunble 
convenience,  as  others  say,  for  the  evidence 
lacks  the  required  proof  that  the  water  cours- 
ing In  the  drain  ditch  was  at  all  used 
upon  the  land  or  belonged  to  It  at  the  time 
of  the  purchase  and  sale,  or  that  the  driiln 
ditch  was  at  all  constructed  or  maintained 
for  the  use  and  benefit  of  the  land  pur- 
chased by  plaintiff.  It  Is  said  that  while 
the  canal  and  spring  water  was  sufflcieut 
to  Irrigate  plalntlfTs  land  for  ordinary  crops 
It  was  not  sufficient  for  gardening,  the  use 
to  which  he  put  the  land,  and  therefore  the 
drain  water  became  necessary  for  Its  bene- 
ficial use  and  enjoymrat  Elqually  well  might 
plaintiff  make  such  a  claim  had  he  desired 
to  maintain  a  fish  pond  on  his  land,  and 
t>e  heard  to  assert  by  parol  evidence  that 
North  gave  him  not  only  the  drain  water, 
but  all  water  rights  owned  by  him.  '"The 
degree  of  necessity  which  must  exist  to  give 
rise  to  an  easement  by  Implied  grant  is  such 
merely  as  renders  the  easement  necessary 
for  the  convenient  and  comfortable  enjoyment 
of  the  property  as  It  existed  when  the  sev- 
erance was  made"  (Kelly  v.  DunnluR,  supra; 
Hancock  Mut  Life  Ins.  Go.  v.  Pnttermn. 
supra),  and  not  to  what  use  It  may  hare 
been  put  thereafter.  The  evidence  is  want- 
ing that  prior  to  the  severance  North  ns^ 
any  drain  water  on  the  land  sold  to  plaintiff, 
or  that  he  used  or  enjoyed  the  property 
in  any  such  manner  as  did  the  plaintiff. 
To  the  contrary,  the  evidence  shows  that 
plaintiff  completely  changed  the  condition 
of  the  XHToperlT  by  erecting  bnlldlngs,  plant- 
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Ing  trees,  rlnes  and  ahrabe,  and  doing  garden- 
ing, and  ttaeretqr  created  a  neoewlty  for  more 
water.  80,  wben  tbe  anthorltlee  say  that  tbe 
easement,  sncb  aa  hwe,  shall  be  neceaaary 
to  tbe  beneficial  enjtqnnent  of  tbe  land,  they 
mean  "as  It  existed  when  tbe  seTeranoe  was 
macte,"  and  not  aa  It  may  thereafter  be 
changed  or  adapted  to  different  naes.  Tbe 
fact,  If  It  be  a  fact,  that  Levi  North,  after 
the  sale  and  possession  of  the  plaintiff,  used 
water  out  of  the  drain  ditch  on  the  land 
to  mature  the  crop  reserved  by  him,  affords 
no  presumption  that  he  had  done  so  before 
tbe  sale  and  plaintiff's  poeseasltHL  Lawson'a 
Presnmptlve  Br.  230, 2S8.  Even  If  It  afforded 
any  such  presumption,  it,  however,  could  not 
prevail  i^alnat  the  direct  and  positive  evi- 
dence that  tbe  water  had  not  been  nsed 
on  tbe  land  -p^Ua  thereto. 

It  la  also  said  that  the  iltuatim  and  snr- 
rounding  conditions  should  be  considered  aa 
they  were  at  tbe  time  when  the  deed  was 
actually  made  and  delivered*  In  June,  189S. 
I  think  not  Tbe  conditions  and  situation 
are  to  be  oonsldwed  as  they  were  at  tbe  time 
wboi  the  partlea  bargained,  purchased,  and 
sold,  in  Jun^  1881,  and  at  which  time  tbe 
plaintiff  also  took  poBKSslon.  The  deed 
when  made  and  delivered,  aa  between  the 
parties,  by  relation,  to<dE  effect  as  of  the  time 
of  the  sale.  Schneider  v.  Botscb.  M  111.  677; 
Sutherland  v.  Goodnow,  108  111.  628,  48  Am. 
Bep.  66a  It  is,  however,  said  that  It  was 
competent  to  admit  in  evldoioe,  as  was  done 
over  defendants*  objection,  tbe  statements 
made  by  North  to  plaintiff,  and  the  converaa- 
tlona  had  between  the  parties  before  and  at 
tbe  time  of  tbe  purdiase,  to  the  effect  that  the 
drain  ditch  waa  an  independent  atream  and 
waa  to  go  with  13ie  land,  and  for  that  reason 
plaintiff  paid  $260  per  acre,  while  other  land 
of  like  character  had  sold  for  only  9200,  and 
the  reason  why  tbe  drain  ditch  was  not  men- 
tioned In  the  deed  was  because  North  said 
It  would  go  with  tbe  land.  I  am  clearly  of 
the  opinion  that  this  evidence  waa  Inadmls- 
alble.  Not  an  authority  dted  In  tbe  prevail- 
ing opinion  holds  that  It  is  admissible  In  this 
kind  of  an  action.  It  Is  true,  aa  stated 
the  cited  autborltlea,  that  parol  evidesice  la 
admissible  to  explain  and  apply  a  writing, 
where  It  does  not  contradict  or  rary  it,  to 
show  tbe  snbject-matter  of  the  instrument, 
to  identic  the  persona  and  thing  to  which 
the  Inatrument  refers,  so  that  the  writing 
may  be  read  in  the  light  of  the  surrounding 
drcmnatancea  in  order  that  tbe  true  intent 
and  meaning  of  the  parties  may  be  ascertain- 
ed as  evidence  by  the  langoage  need  in  the 
Instrument  Applying  It  here,  It  waa  com- 
petent to  admit  parol  evidence  to  slHm  tbe 
nature  and  ttie  character  of  the  drahi  ditch  aa 
It  existed  at  the  time  tbe  land  waa  purchas- 
ed, what  uae  had  been  made  of  It,  and  what 
purpose  it  subserved  and  tbe  like,  tbe  situa- 
tion of  tbe  premises,  and  all  the  surrounding 
facta  aM  drcmnatancea  then  existing,  to  en- 
able tiie  court  to  determine  whether  at  tbe 
tUne  of  the  aale  the  drain  ditch  was  an  ap- 


purl^ance  to  tbe  land;  but  what  authority 
baa  ever  declared  that  It  is  competoit  tqr 
parol  to  create  an  easement  or  an  appurte- 
nance^ or  to  permit  the  grantee^  as  ber^  to 
assert  by  parol  that  a  cwtabt  thing  ahould  be 
included  within  bis  deed  as  an  appurte- 
nance which  the  evidence  falls  to  show  waa  an 
appmrtCTonce  at  tbe  time  of  bis  imrcbase? 
While  it  was  competent  to  show  1^  parol 
what  were  tbe  ft^i^Hng  appurtenances  (and 
that  la  all  the  dted  cases  bold),  it  waa  not 
competent  to  show  that  tbe  grantor  said,  or 
that  the  partlea  orally  agreed,  that  a  certain 
thing  "goes  or  sbould  go  wltli  the  land."  Aa 
well  might  the  plaintiff  be  heard  to  say  that 
North  led  Um  to  a  knoll  and  showed  him 
all  the  dltohea  and  the  wator  oouraing  In 
tiiem  on  all  the  surrounding  land  owned  1^ 
North,  and  that  be  said,  "they  all  go."  Tbe 
doctrine  announced  in  this  case  la  a  most 
dangeroua  one,  and  violatea  the  fundamental 
principles  of  evidence. 

I  find  no  autliorlty  holding  this  evidence 
admissible.  To  tbe  contrary,  t2ie  autlunittes 
are  numerous  holding  it  inadmlaslble.  "The 
evidence  does  not  prove  that  the  way  In  Ques- 
tion was  such  an  easement  or  privilege  In 
tb»  defendant's  land  appurtenant  to  the 
granted  premises  as  would  pass  with  the  deed 
of  tlxMB  pranlaea.  •  •  *  The  evidence 
&IUng  to  prove  the  way  claimed  to  hare  ec- 
lated and  been  used  by  tbe  owner  of  tbe  sev- 
ered heritage  for  the  benefit  of  that  part  of 
the  estate  severed  prior  to  tbe  severance  no 
parol  evidence  of  an  agreement  concerning 
such  way  for  the  purpose  of  ahowing  that  it 
passed  by  tbe  deed,  tbe  deed  being  silent 
respecting  it  Is  competMit  or  admissible.  A 
deed  of  land,  or  of  any  interest  In  land,  must 
be  explained  by  Ite  own  terms  aa  to  what 
passes  by  It,  exc^  as  to  tbe  condition  of  the 
premise  at  the  time  of  the  purchase  —  what 
easemente  then  existed  as  appurtenant,  or  had 
been  annexed  to  or  used  in  connectitm  with 
or  for  tbe  benefit  of  tiie  premises  so  convey- 
ed prior  to  tile  severance.  Thia  rule  of  law 
excludes  all  evidence  of  any  parol  agree- 
ment concerning  thla  right  of  waj."  Provi- 
dence Tool  OOb  V.  Coxllas,  supra.  "It  Is  too 
dear  to  admit  of  any  doubt  that  parol  evl- 
denee  could  not  be  received  to  vary  the  terms 
of  the  deed.  The  sltoation  of  the  subject- 
matter  of  the  convince  may.  Indeed,  be 
abown  by  parol,  to  aid  in  tbe  construction  of 
the  Instrument;  but  evidence  that  it  was 
verbally  i«reed  that  certain  things  ahould 
or  should  not  t>e  Included  in  tbe  conveyance 
would  not  be  ada^sslble.**  Proctw  t.  Gil- 
son,  49  N.  H.  62.  'Tarol  evidence  la  Inad- 
mlaslble to  Ingraft  on  a  deed  an  agreement 
that  the  grantee  ^all  have  a  right  of  way 
from  his  lot  to  the  street  over  the  grantor'a 
land.**  Kruegel  r.  Nltachmann  ^tex.)  40  S. 
W.  ea  "When  the  language  of  a  wrlttoi 
agreement  is  susceptible  of  more  than  one 
Interpretation  —  that  Is  to  say,  is  on  Ite  face 
amblgnoua  —  it  has  been  held  that  the  conrte 
will  look  at  the  surrounding  drcnmstancea 
existing,  wlrai  the  oontnqt  was  mada^  at 
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Hie  Bltnatlon  of  tbe  partle*  and  the  subject- 
matter  of  tbe  contract,  and  will  wunetlmea 
eren  call  in  aid  tbe  acta  done  hy  tbe  parties 
under  It  as  affording  a  clue  to  tbe  Intention 
of  the  parties;  but  tbe  court  never  resorts 
In  Bodi  a  case  to  tbe  verbal  declarations  of 
tbe  parties  either  before  at  the  time  or  after 
Hie  ezecutltm  of  tbe  ctmtract  to  aid  it  In  gtr- 
Ing  a  conatroctlon  to  Its  langnagfe**  GrlsUp, 
etc,  T.  Gain,  19  W.  Va.  408.  To  tbe  same 
effect  are  the  following  cases:  UlbMn  t. 
Matthews  (N.  T.)  64  N.  B.  702;  Van  Hnsen 
By.  Co.,  118  Iowa.  366.  82  N.  W.  47;  Shav- 
er T.  Edgell,  48  W.  Va.  602,  87  S.  B.  664; 
Canal  Oo.  v.  BTerson,  27  N.  J.  Law,  457; 
Cit7  of  Kansss  City  t.  Banks  (Kan.  App.) 
61  Fac.  838;  Armstrong  t.  I4i^e  Ghamplaln 
Granite  Go..  147  N.  T.  406,  42  N.  B.  186,  49 
Am.  St  688;  Brans  v.  Dana,  7  B.  I.  806. 
If  tbls  were  an  action  prc^rly  brotu;bt  tore- 
fbrm  the  deed.  It  may  be  that  some  of  this 
testimony  would  be  admls^Ie.  But  we  have 
DO  awib  case  beftn«  us. 

2.  As  to  the  advose  user  and  possession: 
The  nndlspoted  evidence  shows  that  tbe 
water  In  tM  drain  ditch  was  seq^tge  water 
coming  from  percolatioim  through  the  soil 
of  the  land  lying  to  tbe  north  of  that  pur- 
Chased  by  the  plaintiff,  and.  being  therefore 
ft  part  and  parcel  of  the  soil  In  which  It  was 
fonnd,  was  not  subject  to  appropriation  and 
could  not  be  acquired  by  adverse  user.  Wil- 
low Creek  Irr.  Oo.  v.  Mlchaelson,  21  Uteh.  248, 
00  Faa  943,  61  L.  R.  A  280,  81  Am.  St  Rep. 
687;  Crescent  Mln.  Co.  v.  Min.  Ca,  17  Utah. 
444,  54  Pac.  244,  70  Am.  6t  Bep.  810;  So. 
Pac  By.  Co.  v.  Dnfour.  98  GaL  61S,  30  Pac 
7S3.  19  L.  B.  A.  92. 

3.  As  to  an  estoppel:  Tbe  plaintiff  claims 
that  the  defendante  saw  him  build  his  house, 
plant  trees  and  ahmbs,  deepen  and  widen 
the  drain  ditch,  made  no  obJeMtm,  did  not 
deny  blm  the  right  to  the  use  of  tbe  wat», 
and  did  not  tiiemsdves  assert  tttle  to  It; 
thCTtfWe  they  should  now  be  estopiwd  from 
asserting  title  to  the  water  w  from  in  any- 
way Interfering  with  Ite  flow.  Tbe  men 
statem«it  of  the  essential  Memento  of  an 
eqniteble  estoppel  shows  that  this  contention 
cannot  prevail.  *'In  order  to  constitute  an 
•qnttable  Mtt^ipel,  thore  must  exist  a -false 
re^esentetlon  or  concealment  of  material 
facts.  It  must  have  been  made  with  knowl- 
edge, actual  or  constmctlve,  of  the  facts. 
The  party  to  whom  It  was  made  must  have 
been  without  knowledge  or  the  means  of 
knowledge  of  tbe  real  facts.  It  must  have 
been  made  with  the  intuition  that  It  should 
be  acted  upon,  and  tbe  party  to  whom  It  was 
made  must  bare  relied  on  tx  acted  upon  it 
to  bis  prejudice;''  16  Cyc  726;  Tmst  Go.  v. 
Wagenv,  12  Utah,  1,  40  Pac.  764;  Smyth  v. 
Neal.  81  Or.  106,  49  Pac  850;  Boggs  v.  Merc- 
ed Mln.  Oo.,  14  Oal.  279.  Tested  by  these 
principles,  tbe  tecta  are  far  from  showing 
an  eatapptL  ThB  plaintiff  had  tbe  undoubt- 
ed right  to  build  a  house  on  his  own  land 
and  to  Improve  It  by  pUmtlng  trees  and 
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shrubs  and  the  like.  Against  these  acta  the 
defendante  wen  not  In  duty  bound  to  speak, 
and  could  not  properly  have  objected  titiereto 
had  they  desired  to  do  so.  Tbe  use  that 
the  plaintiff  made  of  tbe  water  was  a  mere 
permissive  oji&  To  constitute  an  equlteble 
estoppel  the  autbwitleB  say  ttiere  must  be 
some  degree  (tf  turi^tude  in  the  conduct  of 
tbe  party  before  a  court  of  equity  will  estop 
blm  from  the  assertion  bia  title,  nie 
acte  claimed  to  woriE  an  esb^p^  did  not  in- 
rotve  such  false  rq»resentetlons  ot  conceal- 
ment of  facts,  or  such  things  done  with  in- 
tention to  have  been  acted  upon  within  the 
meaning  of  the  adjudicated  cases. 

4.  The  decree  adjudged  the  plaintiff  not 
only  to  hare  tbe  right  to  take  the  water  out 
of  the  ditch,  but  adjudged  him  to  be  the 
absolute  owner  of  the  water  itself  and  of  the 
ditch,  quieted  the  title  thereto  In  him,  ad- 
Judged  that  the  defendante  had  no  claim  or 
title  whatever  to  either  tbe  water  or  the 
ditxA,  directed  that  th^  permit  the  water  to 
flow  down  tbe  ditch  as  It  did  when  It  was 
diverted  by  them,  and  enjoined  and  restrain- 
ed them  from  In  any  manner  interfering 
with  such  waters  or  said  dlteh.  Thus  the 
plaintiff  was  granted,  not  only  an  easement 
In  and  to  the  defendants'  land,  but  also  an 
estete  therein,  for  the  percolating  waters 
were  and  are  part  and  parcel  of  the  soil 
of  their  land,  and,  both,  by  necessary  im- 
plication and  by  the  prohibiting  and  re- 
straining provisions  of  the  Judgment,  their 
right  and  power  to  use  their  own  land  in 
any  mannn*  which  will  result  in  diminishing 
the  flow  of  the  ditch  or  impair  plaintiff's 
titie  to  or  use  of  the  water  or  ditch,  or 
which  will  result  in  any  interference  there- 
with, have  t>eeD  completely  destroyed.  It 
substantially  obligates  the  defendante  to 
maintain  their  lands  as  a  reservoir  for  the 
collection  and  discharge  of  percolating  wa- 
ters found  within  and  belonging  to  it,  for 
the  use  of  plaintiff.  If  the  plaintiff,  when 
he  purchased  the  land,  Intended  to  purchase 
and  thought  he  was  jwrchasing  this  so-called 
water  right  from  the  drain  ditch,  it  was 
incumbent  upim  him  to  show  that  It  was 
then  an  existing  appurtenance  belonging  to 
the  land  purchased  by  him,  and  was  thus  In- 
cluded In  the  granting  and  descriptive  clauses 
of  his  deed  as  an  appurtenance.  If  It  did 
not  b^ong  to  the  land  as  an  appnrteAance, 
but  was  a  stream  of  water  Ind^endent  of 
It,  he  should  have  had  it  expressed  in  his 
deed.  Having  failed  on  both  propositions, 
be  cannot  now  be  heard  to  say  jwrol  that 
it  was  tetmded  to  be  conveyed  to  him,  and 
because  of  the  contemporaneons  vwbal 
agreement  or  under  the  guise  of  an  equl- 
teble  eatoppd,  call  on  the  chancellor,  in  ef- 
fect to  reform  hla  deed,  and  Ingraft  In  It 
whatever  plaintiff  by  pared  may  choose  to 
I  say  was  intended. 

I  For  these  reastma,  I  think  tbe  Judgment 
I  ought  to  be  reversed. 
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DBIVIDB  V.  SAME  (CB0S8MAN  et  aL 

Interveners). 
(Snpreme  Conrt  of  Utah.  Dec  2,  1905.) 

1.  APPXAI,  — BEVIEW— ElSTOPFKL  TO  ALLEGE 

Bbbor. 

Parties  who  admit  a  fact  in  their  plead- 
ings caoDot  qneBtion  Huch  fact  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  S  1066.] 

2.  Btjildino  and  Loan  Associations— Bela- 

TIOH  TO  MeUBEBS— HOLDBES    Or  MATUBED 

Stock. 

Where  a  baildfnff  and  loan  association  Isamed 
its  stock  in  separate  and  consecutive  series, 
agreeing  with  the  stockholders  to  purchase  the 
stodi  of  each  series  as  it  matured,  and  in  pur- 
soanee  of  Its  agreement  and  of  the  uniform  cus- 
tom and  course  of  dealing  between  it  and  its 
stockholders,  which  was  to  pay  off  matured 
stock  of  one  series  in  preference  to  matured 
stock  of  a  subsequent  series,  purcliased  the 
stock  of  a  certain  8to<Aholder  on  Its  maturity, 
and  b^n  paying  therefor  in  Installments  and 
continued  such  payments  for  sereral  years, 
with  the  knowledge  and  acquiescence  of  pur- 
chasers  and  holdws  of  8ul»equent  issues  of 
stock,  the  holder  of  the  matured  stock  would  b« 
r^arded  as  a  creditor  of  the  association  to  the 
extent  of  the  payments  due  him  on  his  stock, 
or  at  least  as  baring  equities  superior  to  those 
of  the  subsequent  imrchasers  and  holders  of 
stock. 

3.  Same— BviDEHCE  —  PBsaniiFTionB  —  Sol- 
vency. 

Solvency  will  be  presumed,  In  the  absence  of 

evidence  of  insolvency. 

4.  Same— What  CoweTiTUiEe  Iksolveitot. 
Insolvency  denotes  the  insufficiency  of  the  en- 
tire property  and  assets  of  an  individual  to 
pay  nis  debto,  and  is  to  be  determined  from  a 
comparison  of  all  asRets  and  resources  with  his 
liabilities,  and  not  alone  from  the  amount  of 
money  on  lumd  or  coming  in,  or  from  the  ab- 
sence of  money  on  hand. 

[Ed.  Note. — For  cases  In  point,  see  vol.  2S, 
Cent  Dig.  Insolvency,  {  29.] 

5.  Save^albb  or  Stock— EviDsifCE—PoB- 

BEBSTOK  or  SeLLEB. 

Where  a  holder  of  matured  stock  in  a 
building  and  loan  association  agreed  to  surren- 
der the  same  and  sell  it  to  the  association,  and 
Id  pursuance  of  sncfa  agreement  the  association 
ti^an  to  pay  him  therefor  in  installments,  his 
continued  retention  of  possession  of  the  stock, 
while  evidentiary  of  ownership  in  him,  was  not 
conclusive,  and.  In  view  of  the  fact  that  the 
stock  was  being  paid  for  in  Installments  by  the 
association,  was  not  inconsistent  with  the  exis- 
tence of  a  consummatpd  sale  to  the  association. 

6.  Same-^Intkkest— When  Allowed. 

A  stockholder  in  a  building  and  loan  asso- 
ciation, who,  on  the  maturity  of  his  stock,  sold 
it  to  the  association  according  to  agreement  In 
the  usual  course  of  business  of  the  association, 
was  entitled,  on  the  failure  of  the  association  to 
pay  for  the  stock,  to  recover,  not  only  the 
flmoimt  of  his  claim  at  the  time  it  was  dn^  but 
Interest  thereon  from  that  time.* 
McCarty,  3^  dissenting. 

Appeal  from  EHstrlct  Court;  Weber  Ooiuit7 ; 
Cbu.  H.  Hart,  Jadge. 

Actlona  by  L.  B.  Bogers  and  by  Jeoae  J. 
Driver  agslnst  tbe  Ogden  Building  A  Sav- 
In^i  AaaoctotloiL  In  the  latter  action  W. 
W.  Grossman  and  L.  B.  Bogers  intervened, 
after  which  the  actions  were  consolidated 


•Oodb*  V.  Tooni,  1  Utah,  18, 


and  tried  together.  From  a  judf^iient  ren 
dered  in  favor  ot  Bogers,  Driver  and  Oross- 
man  appealed.  Affirmed. 

A.  G.  Horn,  for  aK>elIants.  John  A.  Street, 

for  respondent. 

STBAXIP,  J.  1.  The  Ogden  Building  & 
Savings  Association  was  a  corporation  or- 
ganized in  1893  under  the  general  Incorpora- 
tion act  of  tbe  then  territory  of  Utah.  and. 
while  not  technically  known  as  a  building 
and  loan  association,  to  some  extent  it  par- 
took of  tbe  nature  of  euch  asaociatlona  The 
purpose  of  this  oi^anization,  as  stated  in  Its 
articles  of  Incorporation,  was  "the  accumn- 
latlon  of  a  fund  by  the  savings  of  the  mem- 
bers thereof  snfflcient  to  enable  each  share- 
holder to  Invest  his  savings  safely  and  speed- 
ily, and  to  purchase  real  estate,  or  to  Invest 
the  same  as  may  be  deemed  by  him  most 
profitable,  and  that  each  shareholder  may 
have  the  benefit  of  the  aggregate  capital 
which  co-operation  produces,  and  loaning 
money  to  shareholders  for  the  purpose  of 
enabling  them  to  erect  buildings,  and  other- 
wise loaning  and  Investing  money,  and  the 
purchasing  and  holding  real  estate  for  the 
purposes  and  benefits  of  the  association." 
It  was  also  provided  by  Its  constitution  and 
by-laws  that  "each  and  every  shareholder,  for 
each  and  every  share  of  stock  that  he  had  sub- 
scribed for,  paid  the  sum  of  fifty  cents  sub- 
scription fee,  and  the  sum  of  one  dollar  each 
and  every  month  thereafter,  until  the  value 
of  the  stock  In  which  the  series  to  which 
the  subscription  was  made  became  sufficient 
to  divide  to  each  share  of  the  said  stock  the 
sum  of  one  hundred  dollars."  It  was  also 
shown  that  tbe  association  had  separate, 
distinct,  and  consecutive  sfvles  of  stock  num- 
bered from  1  to  37.  Subscribers  purchased 
of  said  corporation  shares  of  its  capital 
stock,  paying  therefor  In  monthly  install- 
ments until  the  amount  paid,  as  aforesaid, 
togetlier  with  the  natural  earnings  of  said 
association,  equaled  the  sum  of  flOO  or 
more  per  share,  when,  as  Is  conceded  by  all 
parties,  and  as  is  alleged  In  their  pleadings 
by  the  appellants,  "the  said  shares  of  stock 
should  be  fully  matured,  and  the  assoclatlOD 
agreed  to  and  with  snch  stockholders  to  then 
and  there  pay  them  In  lawful  money  of  the 
United  States  the  amount  at  which  said 
shares  of  stock  had  matured."  About  the 
year  1890  respondent  Bogers  took  out  and 
was  the  holder  of  35  shares  of  what  Is 
known  as  the  "Fifteenth  Series"  of  said 
capital  stock,  and  from  thence  on  continu- 
ously made  monthly  payments  thereon  un- 
til the  80tb  day  of  September,  18^  when 
said  stock  was  fully  paid  and  matured.  All 
previous  series  having  been  theretofore  ma- 
tured and  paid  for  by  the  association  and 
retired,  the  association,  on  the  day  last  afore- 
said, by  resolution  of  its  board  of  directors 
In  a  regular  meeting,  declared  the  said  35 
shares  of  stock  matured  and  then  and  ther» 
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payable  to  the  satd  Rogov  at  $102  per 
Bbare,  amounting  In  tbe  aggregate  to  (3,570. 
Thereafter  the  association  made  partial  pay- 
ments thereon,  learlng  on  Juie  26,  1903,  a 
balance  due  and  nnpald  of  about  $2,700. 
Upon  repeated  demands  made  by  respondent 
Rogers  for  his  money,  and  upon  failure  of 
the  association  to  pay  It,  on  October  3,  1903, 
be  commenced  his  suit  against  said  afr 
Boclatlon  for  the  collection  of  the  same.  The 
defendant  association  appeared  and  de- 
murred to  tbe  complaint,  and,  its  demurrer 
being  oTerruled,  on  November  19,  1903,  It 
answered.  In  the  meantime,  and  on  the  2d 
day  of  Norember,  1903,  the  appellant  Driver 
commenced  an  action  against  tbe  defendant 
association,  alleging  Its  insolvency,  and  asked 
for  the  appointment  of  a  receiver.  On  tbe 
same  day  the  defendant  association,  through 
appellant  Grossman,  Its  president,  filed  an 
answer  admitting  all  the  allegations  of  Driv- 
er's said  complaint,  appeared  in  court,  and 
consented  to  tbe  appointment  of  a  receiver, 
and  on  said  day  last  named  one  Kelly  was 
appolntri]  receiver  for  said  association.  On 
Novemhur  9,  1903,  respondent  Rogers  was 
given  leave  to  file  a  complaint  in  Interven- 
tion In  said  suit,  which  was  done  by  him. 
Later  appellant  Orossman,  who  was  a  stock- 
holder In  a  series  subsequent  to  the  fifteenth, 
for  himself,  and  on  assigned  claims  to  him 
of  Btockholdws  also  in  series  subsequeut  to 
the  fifteenth,  except  one  Tracey,  who  was 
of  the  fifteenth  series,  also  filed  a  com- 
plaint In  intervention  in  the  said  action. 
The  actions  were  consolidated  and  brought 
on  for  trial  before  the  court.  It  appears 
from  tbe  record  that,  In  the  filing  of  the 
various  pleadings  in  said  causes,  the  de- 
fendant association,  the  plaintiff  Driver  pray- 
ing for  the  appointment  of  a  receiver,  the 
Intervener  Grossman,  and  the  receiver  him- 
self were  all  retn-esented  by  one  and  the 
same  counseL  The  principal  contest  at  the 
trial  was  as  to  whether  respondent  Rogers 
was  a  creditor  or  mere  stockholder  of  the 
association,  and  as  to  whether,  by  reason 
of  the  premises,  his  claim  should  be  pre- 
ferred, and  therefore  should  be  paid  out 
of  tbe  assets  of  the  association  before  pay- 
ing members  in  series  snbsequoit  to  the 
fifteenth.  There  were  no  so-called  general  or 
outside  creditors.  The  constitution  and  tbe 
by-laws  of  the  association  were  put  In  evl< 
dence,  and  evidence  was  also  given  with  re- 
spect to  its  series  of  stock,  and  as  to  the 
manner  in  which  prior  series  were  treated 
and  preferred  by  the  association  and  its 
members  over  subsequent  serlea 

Among  other  tUnga  tbe  court  found  as  fol- 
lows: 

"(3)  The  court  further  finds  that  from 
the  Inception  of  the  business  of  said  de- 
fendant association  its  uniform,  ecclnslve, 
and  continuous  course  of  business  and  rule 
of  corporate  action,  to  which  all  of  its  share- 
boldeni  have  at  all  times  assented*  and  un- 
der wiech  ther  bare  anlMcrlbeil  for  tb^ 


stock  In  the  corporation,  was  that  It  divided 
Its  subscription  to  its  stock  every  six  months 
into  separate,  distinct,  and  consecutive  series, 
Bubscrlptiona  being  continuously  solicited, 
and  the  subscribers  In  each  semiannual 
period  in  which  sufficient  shares  were  sub- 
scribed bdng  classed  together  as  share- 
holders of  a  'series'  numbered  from  1  upward 
to  37,  commencing  with  tbe  earliest  sub- 
scriptions, and  the  subscribers  to  each  sep- 
arate series  being  treated  alike  In  respect  to 
the  maturity  and  paym^t  of  their  sbarea 
in  said  series,  and  separate  from  all  other 
series;  that  up  to  the  time  the  fifteenth 
series  matured,  aa  hereinafter  found,  the 
stockholders  In  each  successive  series  of  the 
14  previous  series  of  sto<^,  at  the  time  the 
said  stock  in  any  such  series  became  of  $100 
or  more  In  value  per  share  by  reason  of  the 
payments  and  profit,  If  any,  theretofore 
made  upon  such  stock,  were  treated  by  the 
association  as  sellers  of  their  stock  to  tbe 
association,  and  as  being  creditors  of  the 
association  who  were  oitltled  to  have  the 
matured  value  of  their  shares  paid  to  them 
In  money  or  by  credit  upon  loans  made  by 
the  association  to  any  of  the  borrowing 
stockholders  in  such  matured  series;  that  the 
association  paid  off  each  successive  matured 
series  in  preference  to  any  claims  of  Its 
members  in  the  subsequent  or  Junior  series 
(except  that  stock,  withdrawn  In  accordance 
with  the  constitution  and  by-laws,  upon 
I  notice  of  withdrawal  given  prior  to  the  ma- 
j  turity  of  any  series,  was  paid  In  preference 
I  to  stock  of  an  earlier  series  maturing  after 
such  withdrawn  stock  became  payable  un- 
der the  rules  of  said  company);  and  that 
after  payment  in  full,  as  far  as  the  shares 
in  the  matured  series  were  concerned,  tbe 
holders  ceased  to  be  either  stodcbolders  or 
creditors,  while  all  the  stockholders  In  all 
the  unmatured  series  carried  on  the  business 
of  the  association,  and  that  on  a  number 
of  occasions  tbe  association  borrowed  money 
to  pay  off  the  mature  price  of  stock  In  ma- 
tured series." 

"(7)  The  court  further  finds  that  from 
tbe  Inception  of  Its  business  tbe  said  asso- 
ciation held  out  to  its  shareholders  that,  when 
the  stock  In  a  series  matored,  the  association 
would  purchase  the  said  stock  at  the  ma- 
tured prices,  and  that  the  debt  or  obligation 
to  pay  for  said  stock  in  snch  matured  series 
would  have  a  preferred  Hen  and  preferred 
right  of  payment  In  cash  or  by  credit  on 
loans  of  any  claims  whatsoever  of  tbe  stock 
in  any  subsequent  or  junior  series,  except 
stock  withdrawn  prior  to  maturity  of  an 
earlier  series,  and  tbat  this  was  the  baslfr 
upon  which  L.  R.  Rogers  subBcribed  and 
paid  for  his  stock,  and  It  was  tbe  condition 
under  which  all  the  shareholders  In  the  as- 
sociation, including  all  the  persons  repre- 
sented in  this  suit.  Including  assignors  of 
W.  W.  Grossman  Intervener,  subscribed  for 
and  made  payments  upon  their  stock,  and 
tbat  after  tbe  maturttr  of  Um  alodc  on  tha 
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■aid  L.  B.  H(^rs  and  said  S.  H.  Trncey  in 
tile  flfteentli  series,  as  hK«lnbeftn«  found, 
tba  aasodation,  with  the  full  knowledge  of 
all  Its  exlBUiv  Btodkholdws,  flrat  paid  cer- 
tain balances  due  njKHi  the  fourteenth  series 
of  stock  as  a  prefvred  claim  and  lien,  and 
then  oonunenced,  and  continued  for  sereral 
Tears  np  to  the  26tli  day  of  Jnne,  1008,  the 
making  partial  payments  upon  said  matured 
■tock  of  L.  R.  Rogers  and  said  S.  H.  Vncer 
as  claims  having  a  prefaced  lien  and  vm- 
ferred  rl^t  of  payment  aheiUl  of  ai^  claims 
of  the  remaining  stockholders  of  said  asso- 
datlon,  Including  all  penons  Interested  in 
this  suit;  and  the  court  further  finds  that 
each  and  all  of  the  said  remaining  stock* 
holders  were,  during  the  time  that  said  pay- 
ments were  being  made  on  said  fifteenth  s» 
rlee,  ofllcers  and  directors  of  the  said  defend- 
ant association,  and  authorised  the  said  pay- 
ments upon  the  matured  stodE  of  said  fifteenth 
SOTles  as  preferred  claims;  that  said  as- 
sociation continuously  dealt  with  said  h.  IL 
Rogers,  after  maturhig  his  said  stod^  as  a 
creditor  havhig  a  preferred  lien  upon  the 
assets  of  the  association,  and  a  pr^erred 
right  of  payment  for  the  amount  due  liim, 
and  during  the  month  of  March,  1908,  made 
a  statement  to  him  as  a  creditor  who  was 
then  pressing  his  claim  tar  pi^mmt,  repre< 
smtlng  that  the  association  was  solvent  and 
had  a  surplus  profit  ot  over  ^,700." 

The  court  also  found  that  on  the  SOth  day 
of  September,  1^8,  Rogers  had  paid  npon 
said  stock  the  sum  of  $102  per  share  In  cash, 
exclusive  of  any  Interest  on  payments,  ost 
any  profits  of  the  association,  of  which  none 
had  been  paid  or  allowed  or  credited  to  said 
stock,  and  that  on  said  day  the  association, 
by  resolution  of  its  board  at  directors  In 
regular  meeting,  dedared  the  said  85  shares 
(tf  the  said  Rogers  fnlly  matured  and  then 
and  there  payable  to  him  at  the  sum  of 
$102  per  share,  amounting  In  the  aggregate^ 
to  the  sum  of  $3,670,  and  that  the  associa- 
tion thereafter  made  payments  on  said  stock 
from  August,  1901,  until  June,  1903,  at  which 
time  the  last  payment  was  made,  leaving  a 
balance  due  Rogers  of  about  the  sum  of 
$2.T00.  The  court  also  found  that  there  was 
due  the  assignor  Tracey  the  sum  of  about 
$000,  and  that  he  was  also  In  said  flfterath 
series,  and  was  similarly  situated  to  Rogers. 
The  court  also  found  the  amount  of  mon^s 
paid  in  by  members  In  the  series  subsequent 
to  the  fifteenth,  who  had  made  assignments 
to  appellant  Grossman.  The  court  also 
found  that  tiie  commencement  of  the  suit 
by  Driver,  seeking  the  appointment  of  a 
receiver,  and  all  the  proceedings  had  In  tbe 
action  with  respect  thereto,  were  collusive 
and  for  the  purpose  of  prevrating  respondent 
Rogers  from  securing  the  preference  of  pay- 
ment claimed  by  him.  As  conclusions  from 
the  findings,  the  court  held  that  respondent 
Rogers  and  assignor.  Tracey,  were  entitled 
to  toterest  oa  their  respective  claims  from 
tbe  time  they  became  due  and  ought  to  have 


been  paid,  and  that  their  cilalms  were  en- 
titied  to  priority  over  claims  ot  those  in 
series  snbaeqnent  to  tiie  fifteenth,  and  by 
tiie  decree  Rogers  and  Tracey  were  given 
priority  accordingly.  Grossman  and  Driver 
appeal  and  assign  ttror  as  to  porilona  of  find- 
ing No.  7,  and  u  to  the  court  giving  Rogers 
and  Tracey  Interest  on  and  priority  of  their 
dalms. 

2l  Itlsnot  claimed  that  finding  NaSis  un- 
supported by  tbe  evidence,  nor  Is  any  error 
anl^ned  with  respect  to  It,  nor  is  it  in  any 
manner  assailed.  Error  with  respect  to  finding 
No.  7  is  assigned  because  of  a  want  of  evi- 
dence to  sustain  that  portion  of  the  finding 
wherein  it  is  found  that  the  assodatlou 
agreed  to  purchase  tbe  stock  at  its  maturity, 
and  that  tba  debt  or  obligation  ot  a  prlw 
series  was  entitied  to  preference  over  a  sub- 
sequmt  on&  In  regard  to  the  agreement 
made  by  the  assodaUon  with  Its  sto^lwlders 
to  purchase  the  stock  at  its  maturity,  we 
have  bat  to  look  at  tlie  comi^aint  in  inter- 
vention of  ^tpellant  Grossman,  where  he  al- 
leges as  follows:  "And  one  of  its  objects 
was  to  have  its  stocikholders  purchase  of  Its 
shares  of  Its  capital  stock,  paying  therefor 
monthly  Installments  until  tbe  amount  paid, 
together  with  the  net  eunlngs  of  the  asso- 
ciation, should  egual  the  sum  of  $100  or  mwe 
per  share.  Then  the  said  shares  ot  stock 
should  be  fully  matured,  and  the  asaodatimi 
agreed  to  and  witii  such  stockholders  to  then 
and  there  pay  them  In  lawful  monc^  of  the 
United  States  the '  amount  of  which  said 
shares  of  stock  had  matured."  In  the  com- 
plaint of  appellant  Driver,  after  stating  the 
general  purpose  and  business  of  tbe  associ- 
ation, it  is  alleged:  "And  that  In  tbat  con- 
nection said  defendant's  business  was  to  have 
tbe  stodEholders  purchase  ot  said  d^mdant^ 
shares  ot  its  capital  stock,  paying  therefor 
in  monthly  installm«its  until  the  amount 
paid,  together  with  tbe  net  earnings  of  said 
association,  should  equal  the  sum  of  $100 
each  or  more  per  share,  when  the  said  shares 
of  stock  should  be  fully  matured,  and  tbe 
association  agreed  with  such  diareholders 
to  then  and  there  pay  him  In  lawful  money 
of  the  United  States  the  amount  at  which 
said  shares  of  sto(&  had  matured."  Having 
thus  admitted  by  their  pleadings  that  there 
was  such  an  agreement,  appellants  are  not 
now  in  position  to  qnestion  such  fact  With 
respect  to  a  preference  of  a  prior  sertee  over 
a  subsequent  one,  Kelly,  who  was  secretary 
of  the  assodaUon  from  1895  to  the  time  of 
his  appointment  as  receive,  and  who  was 
a  witness  for  appellants,  testified:  "Since 
1895  the  earlier  series  of  matured  stock  was 
paid  in  preference  to  the  later  series,  and  In 
the  order  In  which  they  matured.  We  opened 
a  new  series  every  six  months,  which  were 
unlimited  In  amount,  to  be  subscribed  for." 
Respondent  Rogers  testified:  '*Sto<^  was 
treated  separate  as  to  Its  maturity.  The 
stodk  In  the  series  previous  to  the  fifteenth 
were  matured  and  paid  off,  I  have  no 


Digitized  by 


UtatO 


ROGEBS  T.  OQDEN  BLDG.  A  SAV.  A8S*N. 


757 


knowledge  of  any  stocUioIder  acting  as  such 
ntta  blB  stock  matared,  unless  he  bad  stock 
In  Junior  series.  The  later  series  of  stock 
continued  ttie  bnslnesB.  During  all  the  time 
I  was  director  or  president  the  ccnnpanr 
treated  matured  stockholders  as  creditors, 
and  borrowed  mon^  to  pay  them  oft.  This 
was  done  from  the  Utah  Loan  &  Trust  Com- 
pany. Each  series  of  abotk  was  treated  in- 
dependently of  the  other.  I  paid  In  the 
amount  that  my  stock  matnred  at"  We  then 
baTO  finding  No.  8  confessed,  because  In  no 
manner  assailed;  and  wbmln  finding  No.  7 
Is  analled,  because  of  a  want  of  evidence, 
It  Is  fully  supported  by  erldeaoe.  Upon 
tbese  fitets  we  think  the  court  was  warrant- 
ed In  bis  conclusions  that  resptmdent  Rogers 
and  Tracey  were  creditors,  snd  were  there- 
fwe  entitled  to  be  paid  out  of  the  assets  of 
the  defendant  association  befbre  payment 
to  those  In  subsequent  series.  Appellsnts 
bare  dted  numoous  cases  holding  that,  In 
the  absence  of  any  provision  In  the  consti- 
tutlon  or  the  by-laws,  giving  one  series  or 
class  of  Btodc  preference  over  others,  mere 
holders  of  matured  stock  In  a  building  and 
loan  association  are  not  oredltors,  but.  In 
case  of  Insolvency  and  winding  up  of  the 
association,  they  can  only  shai^e  pro  rata 
with  the  holders  of  unmatured  stock,  and 
that,  where  such  sssoclatlon  was  Insolvent 
whffl  notices  of  withdrawal  were  given, 
the  shar^olders  giving  such  notices  were  not 
creditors  with  claims  entitled  to  be  paid  In 
full  the  smounts  by  them  paid  to  the  loan 
fund,  before  other  stodcbolders  were  entitled 
to  anything,  but  were  on  a  parity  with  other 
stockholders.  Rabbltt  v.,  Wllcozen,  103  Iowa, 
85,  72  N.  W.  808,  38  L.  R.  A.  18S,  M  Am.  St 
Rep.  162;  Coltrane  v.  Baltimore  etc.,  Loon 
Ass'n  (G.  C)  UO  Fed.  272;  Towle  t.  Ameri- 
can, etc.,  Loan  Ass'n  (G.  G.)  7S  Fed.  938; 
Hofaenshell  v.  Savings  Loan  Ass'n,  140  Mo. 
066,  41  S.  W.  948;  Leahy  v.  National,  etc, 
lioan  Ass^  100  Wis.  650,  76  N.  W.  625,  69 
Am.  St  Rep.  946;  Olbson  v.  Safety,  etc., 
Ass'n,  170  111.  44,  48  N.  B.  680,  30  L.  R.  A. 
202;  Crlswell's  Appeal,  100  Pa.  488;  Chris- 
tian's Appeal,  102  Pa.  184;  Bndllcb  on  Bldg. 
Ass'ns,  {  614. 

Tbese  principles  of  law,  as  applied  to  the 
tects  in  those  cases,  are  all  conceded.  The 
findings  of  the  court,  however,  here  discloses 
8  state  of  facts  essential^  different  from 
thMe  existing  In  the  dted  eases.  Ha«  It 
is  A>nnd  by  the  court  that  there  were  sep- 
arate, distinct;  and  consecutive  sales;  that 
the  association  agreed  with  Its  stockholders 
to  purchase  the  stock  of  each  series  as  It 
matured;  that  It  hi  effect,  purchased  from 
respondent  Rogers,  and  he  sold  to  It  bis  stock 
In  1898,  wben  It  matured,  and,  in  recognition 
thereof,  the  association  began  paying  there- 
for, and  for  several  years  thereafter  made 
paym^ts  there(m  In  preference  to  otbo'  ma- 
tnred stock  of  any  subsequent  series;  that 
It  was  the  uniform  custom  of  the  association, 
and  it  was  Its  course  of  dealing  with  Its 


m^bers,  that  as  a  series  matured.  It  was 
paid  off  In  preference  to  any  claim  of  mem- 
bers In  junior  or  subsequent  series;  that 
from  Its  Inception  the  association  held  out 
to  Its  shareholders  that,  when  their  stock 
In  a  series  matured,  the  association  would 
not  only  boy  the  stock  at  Its  matnred  value, 
but  also  that  the  d^  or  obligation  In  such 
series  would  have  a  preferred  right  of  pay- 
ment over  all- and  any  claims  of  stock  In  a 
junior  or  subsegoent  one ;  and  that  upon  this 
condition  and  nnderstsndlng  appellants  and 
their  assignors  subscribed  for  stock  of  series 
subsequoit  to  Refers,  and  acquiesced  in  the 
association  paying  him  and  others,  having 
matured  stodc  of  prior  series.  In  pr^»ence 
to  any  claim  of  a  subsequent  one.  Because 
of  all  these  matters  and  condlttons,  as  found 
by  the  court  and  more  especially  appearing 
In  findings  NO.  8  and  No.  7,  we  think  the 
court  was  authorized  In  Rawing  the  con- 
clusion tliat  the  rdatlon  of  respondent  Rogers 
to  the  association,  at  the  maturity  of  his 
stock  and  the  purchase  thereof  by  It  from 
bim  In  1898,  became  and  was  tliat  of  a  cred- 
itor, or  at  least  gave  bIm  equities  superior 
to  appellanta.  U.  S.  v.  Union  Pac  R.  Co., 
91  n.  8.  86,  28  L.  Ed.  224. 

Mr.  Bndlicta  In  his  work  on  Building  Aaso- 
dstlons  at  section  51^  speaking  of  disso- 
Intlons  and  effecte  of  dissolutions,  among 
other  things,  says :  "To  permit  cme  member, 
or  one  set  of  members,  to  be  paid  in  full 
at  the  expense  of  others  who  get  less,  is 
not  to  carry  out  that  scheme  or  agreemrat 
(mntuallly,  equality,  and  equal  burdens)  un- 
less there  Is  something  which  gives  the  for- 
mer an  egnlty  superior  to  the  latter,  whereto 
Ibey  have  a  better  and  stronger  claim  upon 
the  iwf^perty  of  tlie  association.  Where  one 
has  subscribed  to  and  paid  up  sto^  upon 
a  distinct  understandliv  tiiat  it  Is  to  be 
preferred  over  that  of  others  who  have 
paid  less,  there  Is  such  a  siqierior  equity." 
Where,  as  here,  each  series  of  stodC  has 
been  treated  by  the  association  and  all  Its 
members  as  distinct  and  separate,  tlie  rl^its 
of  meml)er8  In  a  particular  series,  and  their 
dillgatlfms  to  ttie  association,  or  to  members 
In  oth«'  aeries,  mast  be  ascertained  as  ot 
the  date  of  tlie  maturity  of  the  stock  of 
fliat  series.  Thompson,  Bldg.  Ass'ns  (2d 
Bd.)  7^  It  Is  quite  apparent  to  us  that 
from  the  time  when  his  stock  matured,  his 
claim  liquidated  In  1898,  and  thai  promised 
by  the  assodatlon  to  be  paid,  R<^ers  was 
no  longer,  in  fact  or  In  law,  a  stockholder 
of  the  association,  and  could  not  rightfully, 
as  such,  have  any  vtdoe  In  the  management 
or  conduct  of  Its  affairs ;  neither  as  a  stock- 
holder wss  he  entitled  to  share  In  the  jjffoflts 
of  the  (Msodatlon  made  thereafter  no  matter 
how  great  All  that  he  could  exact  was 
the  payment  of  his  claim,  together  with 
Interest  thereon  from  1808.  There  Is  noth- 
ing in  the  constitution  or  by-laws  of  the 
association  precluding  It  from  making  an 
agreement  to  purchase  Its  stodc  from  Ibi 
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members,  and  where  sach  an  agreement  1b 
made,  and  such  a  course  of  dealing  trans- 
acted, with  the  assent  of  Its  stockholders, 
we  see  no  reason  whj  the  stock  cannot  so'  be 
purchased  by  the  association,  If  creditors 
are  paid.  1  Cook  on  Corp.  (4th  Ed.)  H  3 
and  311,  and  cases;  Blalock  t.  Mfg.  Co.,  110 
N.  C.  99,  14  8.  E.  501;  Schilling,  etc,  Ca 
T.  Schneider,  110  Mo.  83,  10  8.  W.  67.  Such 
authority  is  not  here  qaestloned.  The  very 
business  and  pursuit  of  this  association  con- 
templates the  purcliase  of  its  stock  issued 
to  its  members  at  the  maturity  of  the  stock 
or  upon  notice  of  Its  withdrawal. 

3.  Furthermore,  this  case  does  not  fall 
within  the  principles  of  the  cited  cases,  for 
tha  reas<m  that  there  Is  no  finding  by  the 
court  of  iBBolTeocy  of  the  asaodatlon ;  nor 
do  appellants  at  all  complain  because  a  find- 
ing thereon  was  not  made,  nor  Is  any  assign- 
ment made  with  respect  thereto.  It  Is,  how- 
ever, argued  by  appellants  in  their  brl^ 
that  the  association  was  insolvoit  at  all 
times  since  the  year  1893.  Upon  a  rerlew 
of  the  evidence  we  are  not  satisfied  that  It 
so  greatly  pr^nderates  In  favor  of  a.  find- 
ing of  insolvency  as  to  preclude  a  contrary 
finding.  In  fact  we  are  satisfied  that  the 
pr^nderance  ot  the  evidence  la  in  favor 
of  solvency.  It  will  be  presomed  that  the 
association  was  solvent  until  there  is  some 
evidence  tending  to  show  that  It  was  ta- 
BOlvent  The  only  wltn^  speaking  on  the 
subject,  and  who  says  that  the  assoclatltHi 
was  Insolvrat,  was  the  recover,  who  at  the 
time  of  his  appointment  was,  and  since  1895 
had  berai,  the  secretary  of  the  association. 
But  the  testimony  of  this  witness  was  con- 
tradicted by  the  official  reports  and  records 
of  the  aB8o<iatiQn  made  by  himself,  especially 
as  made  and  reported  by  him  In  March, 
190S,  wherein  be  asserted  that  the  associa- 
tion was  solvent  In  that  year  In  his  official 
reports  be  stated  that  the  resources  of  the 
association,  consisting  of  bills  receivable,  flx- 
tnres,  cash  in  the  treasury,  and  real  estate, 
amounted  to  $9,162.72;  and  that  the  liabilities, 
consisting  of  the  16th,  lOtb,  2lBt,  26th.  28th. 
29th,  S2d,  83d,  and  37th  series  (all  others 
having  either  matured  or  been  withdrawn,  and 
paid),  amounted  to  $5,426,  leaving  an  undivid- 
ed profit  of  $3,728.72.  While  it  was  shown  that 
In  1893.  owing  to  defalcations  of  some  .of 
Its  officers,  the  liabilities  of  the  association 
exceeded  Its  resources,  yet  in  1895,  the  asso- 
ciation had  retrieved  Itself,  at  which  time 
its  resources  over  its  liabilities,  and  Its  un- 
divided profits,  were  the  sum  of  $3,834.61; 
In  1896,  $2,416.18;  In  1897,  $3,384.42;  In  1898 
(When  Rogers'  stock  matured),  $1,817.64;  in 
1900,  $3,878.96;  In  1003,  $3,878.96.  What  the 
conditions  of  the  association  were  In  1901  and 
1902  does  not  appear.  These  reports  were 
certified  to,  approved,  and  submitted  by  the 
president,  secretary,  and  auditor  of  the  aaso- 
clation.  When  his  attention  was  called  to 
bia  official  reports,  the  recelvw  attempted  to 
reconcile  his  oral  testimony  therewith  by  tbm 


statement  that  the  valuations  of  real  estate, 
as  reported  by  him  and  other  officers  of  the 
association,  were  onreal  and  not  tme.  It 
may  be  that  the  trier  of  the  fact,  having  be- 
fore him  the  appearance  and  demeanor  of 
the  witness,  or  some  corroborating  circum- 
stance, may  be  persuaded  that  the  truth  of 
the  fact  is  as  was  orally  testified  to  by  the 
witness  on  the  stand,  and  not  as  appears  from 
his  official  declarations  and  conduct  cover- 
ing a  period  of  eight  years;  but  as  the  rec- 
ord Is  made  to  appear  to  us,  were  we  to  weigh 
this  testimony  and  determine  the  fact  we 
would  be  disposed  to  take  the  official  declara- 
tions and  conduct  of  the  witness  with  respect 
to  solvency  of  the  association  In  preference 
to  his  testimony  of  Insolvency  on  the  stand 
at  a  time  when  purpose  and  motive  may  have 
prompted  him  to  have  the  facta  different  from 
those  disclosed  by  his  official  records  and  books. 
When  we  find  the  defendant  association, 
the  plaintiff  Driver,  asking  the  aK>olntment 
of  a  receiver,  the  receiver  himself,  and  tbe 
intervener  Crossman,  who  as  president  r^re- 
sented  the  company,  and  also  as  assignee 
represented  claimants  In  different  and  con- 
filctlDg  series  of  stock,  all  represented  by  one 
and  the  same  coimsel,  and  also  find  appel- 
lants testifying  that  upon  a  discusslim  of 
the  matter  they  had  concluded  "that  It  would 
be  better  for  the  association  If  all  the  mem- 
bers clubbed  togethw  and  try  and  stand  off 
Rogers'  suit"  and  the  finding  of  the  court  that 
the  application  for  a  receiver  and  all  tbe  pro- 
ceedings had  with  respect  thereto  were  al- 
lusive to  defeat  the  claim  of  respondent 
Rogers,  we  are  not  at  all  Impressed  with  the 
equities  of  appellants,  nor  with  the  oral  testi- 
mony of  their  witness.  Appellant  Crossman 
Is  In  this  position:  He,  as  president  of  the 
association,  in  the  suit  brought  by  Ehrlver 
against  the  association  for  the  appointment 
of  a  receiver,  filed  an  answer  admitting  all 
the  allegations  contained  In  the  complaint 
went  Into  court  and  consented  that  Kelly  be 
appointed  receiver,  and,  upon  such  appoint- 
ments being  made,  thereafter  filed  a  com- 
plaint in  Intervention  In  the  same  suit  and. 
among  other  things,  alleged  that  the  said  ac- 
tion brought  by  Driver  was  not  brought  or 
maintained  by  him  in  good  faith,  and  "is  a 
fraud  upon  the  Jurisdiction  of  the  court"  and 
thai  comes  to  this  court  and  complains  be- 
cause the  trial  court  found  that  said  actitm 
was  not  brought  in  good  faith. 

It  is,  however,  said  that  the  earnest  and 
repeated  demands  of  respondent  Rogers  on 
the  association  for  tbe  payment  of  hla  clalni, 
its  reply  that  It  had  not  sufficient  mon^  tm 
hand  with  which  to,  and  for  that  reason 
could  not  pay  It  of  themselves  sufficient 
evidence  of  the  Insolvent  condition  of  the 
assoclatioa  It  must  be  borne  In  mind  that 
the  stock,  as  It  matured,  was  not  payable 
out  of  any  special  or  particular  fond,  as 
was  the  fact  In  some  of  the  cited  cases;  but 
here  the  agreement  to  pay  was  absolute  and 
QDcondltlonaL  Tbe  mere  fact^  therefore,  that 


Digitized  by 


Utah)  BOQERS  v.  OGD£N  BLDG.  &  8AV.  ASS*N.  769 


the  afMOolatlon  bad  not  on  hand  money  In 
Its  treasnr?  la  not  at  all  determinative  of 
Its  iiiftolTeat  condition.  Insolvency  Is  not 
alone  determined  from  the  amount  of  money 
on  hand  or  cash  coming  In,  but  from  a  com- 
parison of  aasets  and  resources.  Including  all 
kinds  of  property,  real  and  personal,  with 
llahtlltlea.  The  term  "Insolvency"  denotes 
the  Insufflelency  of  the  entire  property  and 
assets  of  an  Individual  to  pay  his  debts.  16 
A.  ft  B.  Edc.  L.  637.  Here  It  was  shown 
that  when  stock  prior  to  the  fifteenth  series 
matured,  and  the  assodatloD  had  no  money 
on  hand  with  which  to  pay  It,  It  borrowed 
money  for  that  purpose.  In  this  Instance, 
although  the  claim  of  Rogers  became  due 
and  payable  In  the  year  1898,  and  although 
be  made  repeated  demands  for  payment,  and 
the  association  often  acknowledged  Its  In- 
debtedness to  him  and  made  repeated  prom- 
laes  to  pay  him,  nevertheless,  bo  tax  as  It 
appears  from  the  record,  no  attempt  was 
made  to  borrow  money  with  which  to  pay  It; 
nor  was  there  any  Inability  on  the  part  of 
the  association  to  obtain  a  loan  at  all  shown. 
It  Is  in  eflTect  argued  that  notwithstanding 
the  agreement  of  the  association  to  purchase 
the  stock,  and  the  liquidation  of  Rogers* 
claim  in  1898,  the  association,  as  matter  of 
fact,  did  not  purchase  the  stock  because 
Rogers  did  not  Indorse  nor  surrender  it  to 
the  association,  but  retained  possession  of  it, 
and  therefore  he  still  remained  and  was  a 
mere  stockholder.  While  bla  retention  and 
possession  of  the  stock  was  evidentiary  of 
ownership  in  him,  yet  It  was  not  conclusive. 
Under  the  drcomstances,  his  retention  of  the 
stock  was  not  at  all  Inconsistent  with  the 
fact  of  its  sale  to  the  association,  for  It 
was  the  most  natural  thing  for  bim  to  retain 
it  until  it  was  paid  for. 

Rogers,  however.  In  1902  offered  to  sur- 
render his  stock  to  the  association  upon  Its 
executing  to  him  a  secured  note  for  its  in- 
debtedness to  him;  but  this  the  association 
declined  to  do,  not  because  of  any  claim 
that  said  Indebtedness  was  not  due  and  owing 
to  bIm,  but  because,  as  stated  by  It,  "It 
would  tie  up  the  property  and  make  a  great 
detriment  to  the'  handling  of  the  same  when  it 
came  to  selling  It,"  and.  further,  because  It 
"would  make  all  efforts,  consistent  with  the 
condition  of  things,  to  pay  your  Indebted- 
Dess,"  and  that  It  was  willing  to  pay  him 
as  fast  as  the  money  came  In.  But,  as  be- 
fore observed,  the  demand  of  Rogers  was 
payable,  not  out  of  a  particular  fund,  or  out 
of  a  percentage  of  receipts  or  funds  coming 
In,  but  his  demand  was  payable  without 
qunliflcation  or  condition.  Rogers,  in  May, 
1003,  wrote  to  the  association :  "I  have  wait- 
ed now  for  this  payment  nearly  five  years, 
and  respectfully  say  to  you  that  I  will  not 
wait  any  longer.  Ton  have  property  which 
you  can  sell  and  pay  me  the  proceeds  of  such 
sale,  which  I  InRlst  that  you  do  at  once; 
otherwise,  I  shall  take  such  action  In  the 
matter  as  will.  In  my  opinion,  speedily  pro- 


core  me  my  money.  I  trust  you  will  not 
drive  me  to  this  step."  Again,  In  Septem- 
ber, 1903,  be  wrote  that  he  was  not  disposed 
to  wait  longer,  and  to  advise  him  what  the 
association  proposed  to  do.  The  record 
shows  similar  demands  were  made  by  htm 
every  year  from  1898  to  the  commencement 
of  his  action.  In  the  correspondence  between 
the  parties  both  Rogers  and  the  association 
treated  the  matter  as  an  indebtedness  of  the 
association  owing  by  it  to  blm.  It  Is  conced- 
ed by  all  parties  that  the  money  due  Rogers 
on  this  Indebtedness  was  payable  to  him 
more  than  five  years  prior  to  the  commence- 
ment of  his  action.  After  patiently  waiting  , 
all  this  time  for  his  money  on  an  Indebted- 
ness adcnowledged  by  the  association  and  all 
parties  concerned  to  be  due  him,  and  upon 
the  failure  of  the  association  to  pay  it,  when 
Rogers  brings  suit  to  collect  it,  the  associa- 
tion and  appellants  together  colluded  to 
throw  the  association  Into  the  hands  of  a  re- 
ceiver. In  order,  as  they  themselves  said,  "to 
stand  off  Rogers'  suit"  Equity  grants  re- 
lief to  him  who  does  equl^,  not  to  him  who 
comes  Into  court  and  self-confrases  that  he 
was  a  iMirty  to  an  action,  which  was,  in  his 
own  language,  "a  fraud  upon  the  Jurisdiction 
of  the  court"  Appellants  come  within  the 
maxim,  "He  that  hath  committed  Inequity 
shall  not  have  equity." 

4  Having  reached  the  conclusion  that  Rog- 
ers became  a  creditor  in  1898,  and  that  his 
claim  then  was  due  and  payable,  and  the  as- 
sociation having  failed  to  pay  It,  we  see  no 
reason  why  he  is  not  entitled  to  interest;  and 
the  ruling  of  the  trial  court  In  this  respect, 
allowing  him  Interest,  is  correct  Godbe  t. 
Young,  1  Utah,  55;  Young  v.  Godbe,  16  Wall. 
502,  21  Ll  Kd.  250;  16  A.  ft  B.  Enc.  U  1004- 
1006. 

Our  conclusion,  tberefore,  Is  that  the  Jni^- 
ment  of  the  trial  court  ought  to  be,  and  it 
hereby  Is,  affirmed,  with  costs. 

BARTCH,  O.  J.,  concurs. 

McOARTY,  J.  (dissenting.)  I  am  not  only 
nnable  to  agree  with  my  Brethren  respect- 
ing some  of  the  propositions  of  law  an- 
nounced in  the  foregoing  opinion,  but  differ 
with  them  as  to  what  the  record  shows  aome 
of  the  material  facts  to  be  In  the  case.  The 
record  shows  that  in  1893  the  association  sus- 
tained severe  lossea  Its  books  were  de- 
stroyed by  fire,  and  it  was  uncertain  as  to 
what  the  financial  condition  of  the  company 
was  at  that  time.  An  auditing  .committee 
was  appointed  to  Investigate  the  affairs  of 
the  company  and  report  on  ite  condition. 
The  report  which  Is  in  evidence,  shows  that 
the  liabilities  of  the  association  exceeded  its 
assets  by  nearly  910,000.  As  a  result  all  of 
the  stock  was  assessed  15  per  cent  of  the 
amount  paid  thereon  by  the  stockholders. 
About  this  time  Rogers,  tne  plaintiff  herein, 
waa  made  president  of  the  association  for  the 
pnrpose  of  retrieving  some  losses  aastained 
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by  the  assodatfon.  which  positton  he  held 
until  March,  ISOO.  Notwithstanding  ^orts 
were  made  to  place  the  association  npon  a 
more  aolld  financial  basis,  It  oontlnined  to 
grow  weaktf  in  this  respect,  and  after  the 
kMses  refrared  to  were  sustained  no  stodc 
matured  for  a  greater  amount  than  that  paid 
in  by  the  stockholders  at  subscription  fees 
and  the  regular  monthly  payments. 

It  appears  from  the  uncontradicted  tes- 
timony that  long  before  Bogers'  stock  ma- 
taseAf  and  while  he  was  prerident,  the  policy 
was  to  carry  on  the  business  until  the  aasod- 
atlon  could  realise  on  its  assets  and  wind  up 
its  affairs  In  sudi  mamier  as  would  be  least 
harmful  to  its  stockholders.  The  auditor's 
report  of  Han4t,  1807,  showing  the  financial 
condition  of  the  association,  condudes  as  fo^ 
lows:  "Should  we  be  able  to  obtain  new 
stockholders  to  offset  the  decrease  by  mature 
Ing  Btodk,  we  will  be  In  a  position  to  continiie. 
If  not,  the  best  thing  to  do  to  protect  all 
stockholders  Is  to  have  a  recover  appointed 
and  close  our  affairs."  the  same  ^ect 
Is  the  auditor's  report  of  July,  1887,  wher^ 
he  states:  "We  must  Increase  our  snbscrtp- 
ttons  or  close  up  the  business,  which  we  are 
now  gradually  doing."  One  of  the  stodc- 
bolders  testified  on  this  point  as  follows,  and 
bis  testimony  Is  not  disputed:  "At  dlfferoit 
tlmea  prerlous  to  1888^  the  question  of  carry- 
ing the  assodatltm  along  was  dlsqossed  at 
meetings  at  whldi  Mr.  Rogers  was  president, 
and  the  question  was  discussed  that,  if  we 
would  go  on  and  carry  the  association  alon^ 
that  there  was  a  possibility  of  It  paying  out 
the  mon^  pat  in  by  realizing  npon  our  assets. 
If  not,  the  general  opinion  was  that  #e 
would  not  get  out  even  the  money  we  put  in. 
That  was  unlTersally  expressed  by  the  stock- 
holders as  early  as  1803  or  18M,  and  the 
policy  agreed  was  to  car^  on  the  business 
with  that  end  b>  view.  We  often  discussed 
about  winding  up  the  company,  and  It  was 
stated  that  a  big  loss  would  result  to  the 
stockholders  If  we  att^pted  to  wind  up  its 
affairs,  but  by  carrying  it  on  we  would  get 
our  money  out  by  an  advance  In  the  prices  of 
real  estate,  and  we  held  on  for  that  purpose." 
Another  witness  testified  on  tills  branch  of 
the  case.  In  part  as  follows:  "I  attended 
meetings,  after  Mr.  Rogera  becanie  president, 
at  which  the  financial  conditlcm  of  the  com- 
pany was  discussed.  We  came  to  the  con- 
clusion that  the  company's  affairs  were  sudi 
that,  if  any  one  ai^Ued  for  a  recelTer,  we 
would  go  to  the  wall  and  be  unable  to  meet 
our  liabilities  in  full."  Since  1805  the  sub- 
scribers for  stock,  with  a  few  exceptions,  as 
shown  by  the  undlBpnted  evidence  In  the  case, 
were  old  members  of  the  company,  who  took 
stock  to  guall^  them  to  serve  as  directors. 
For  several  years  prior  to  the  bringing  of 
this  action  there  were  not  sufflcltait  number 
of  stockholders  to  moke  a  full  board  of  di- 
rectors. The  by-laws  provided  for  thirteen  , 
directors,  whereas  the  number  did  not  ex- 
ceed seven  or  eight  Prior  and  up  to  the  i 


maturity  of  the  stock  of  flie  twdfth  ssies. 
when  the  stock  in  a  series  matured  and  ttwre 
were  not  suffldMit  funds  In  tbs  treasury  to 
rede«n  or  pay  It  off.  the  company,  on  many 
occasions,  borrowed  money  for  that  purpose. 
The  record  shows  that  the  last  money  bor- 
rowed by  the  association  was  used  to  off 
the  twelfth  series  of  stock,  which  matured 
in  1897,  and  the  evidence  further  shows  that 
the  company  has  not  loaned  any  money 
since  October  of  the  same  year. 

It  is  not  charged  that  there  has  been  fraud 
or  mismanagemoit  in  the  affairs  of  the  com- 
pany since  the  losses  referred  to  occurred  In 
1883.  In  fact  tbe  record  shows  aflSrmatlvely 
that  the  officers  in  charge  since  said  date 
have  managed  and  conducted  the  bnsineBs 
In  an  honest,  straightforward  manner,  and 
have  honestly  endeavored  to  ke^  it  a  going 
concern  until  the  assets  were  snfBcient  to 
pay  each  stockholder  the  full  amount  of  his 
Investment  And  notwithstanding  th^  made 
every  reasonable  effort  as  shown  by  the  rec- 
ord, to  pay  oa  the  different  series  as  tiiey 
matured,  no  payments  were  made  on  tlie 
fifteenth  series  until  S^ftembw  8, 1901,  three 
years  after  the  stodk  matured,  and  Uwreafter 
all  mcmey  collected  by  or  paid  Into  the  asso- 
ciation, less  tbe  running  expenses,  was  applied 
to  the  payment  of  this  s^es  of  stock.  Tbe 
differmt  payments  made  to  Rogers  on  his 
stock  In  the  soles  up  to  June  26, 1808,  when 
the  last  payment  was  made^  aggr^ted  I2.142L 
When  the  flfteoitfa  aeries  of  stock  matured 
(September  16,  1808),  there  was  due  and  tm- 
pald  on  matured  stot^  of  tbe  tblrteentli  and 
fbnrteenth  series,  and  on  stodc  which  had 
been  withdrawn,  $1,090:  This  Is  shown  by 
tbe  auditor's  r^ort  bearing  date  of  Septem- 
ber 15,  1806,  introduced  In  evidence  by  re- 
spondent And  fbe  president's  report  of  the 
finandal  condition  of  the  aasodatlon,  beartng 
date  of  March  21,  1900  (2^  yean  after  tbe 
fifteenth  swles  matured),  wblch  report  was 
also  put  in  evidence  by  respondoit  dtows 
that  there  was  then  due  and  unpaid  on  the 
fourteenth  series  94.000.  While  the  books  of 
the  association  showed  tbot  at  the  time  tbe 
Rogers  8to<&  matured  it  was  solvent  and 
there  were  undivided  profits,  yet  tbe  undis- 
puted evidence  In  the  case  shows  there  were 
in  fact  no  profits,  and  that  profits  were  made 
to  appear  on  the  books  because  <tf  the  over- 
valuations of  real  estate  owned  the  asso- 
datlon.  Plaintiff  Rogers  understood  this,  be- 
cause tbe  record  shows  that,  during  the  time 
he  was  Insisting  upon  and  demanding  pay- 
ment of  his  matured  stock,  he  stated  to  the 
secretary  of  the  company  that  tbe  real  es- 
tate held  by  the  association  was  not  worth 
more  than  one-half  of  Its  appraised  valua 
And,  again,  in  answer  to  a  ctHumunlcatlon 
from  the  secretary,  bearing  date  of  June  16, 
1903,  In  which  he  was  furnished  a  copy  of 
the  company's  financial  report  which  con- 
tained a  list  of  the  real  estate  owned  by  the 
asBocintlon.  and  the  value  of  each  separate 
parcel  as  fixed  by  a  committee  appointed 
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for  that  purpose,  he  mys :  "I  bare  had  the 
pn^wrty  thn^  referred  to  appraised,  and 
from  aald  ai^prafBemettt  I  would  not  take 
any  of  them  at  anything  like  the  atsocia- 
tlon'B  ralne."  In  fact  the  evidence,  which 
la  not  denied  or  attempted  to  be  denied, 
ahows  that  after  Bogera'  stock  matured  the 
BBlea  of  real  pnverty  made  by  the  associa- 
tion showed  a  net  loss,  according  to  Its 
book  Talnatlons,  of  $8,747.39.  The  record 
farther  shows  that  another  piece  of  real  es- 
tate, known  aa  the  "Bates  Farm,"  which  cost 
the  association  |2,339.92,  and  carried  on  its 
book  at  92.000,  would  not  bring  on  the  mar- 
ket more  than  $400  or  $600.  And  It  Is  fur- 
ther shown  by  the  undiluted  evidence 
In  the  case  tiiat  the  association  has  carried 
on  Its  books  several  other  pieces  of  real  es- 
tate at  'prices  far  In  excess  of  tbelr  true 
market  value.  The  trial  court  did  not  find 
there  were  in  fact  any  profits  at  the  time 
Rogers'  etsKfk  matured,  but  did  find  as  follovra : 
rrhat  at  the  time  the  said  fifteenth  aeries 
matured,  •  •  *  the  books  of  the  asso-  | 
datlon,  which  carried  real  estate  of  the 
association  at  the  prices  the  same  were  taken 
In  at,  and  not  the  true  market  value  there- 
of, Ediowed  a  profit  on  Its  bnslnen  of  more 
than  96,000."  Now  this  finding,  as  far  as  It 
goes.  Is  in  harmony  with  all  the  testimony 
given  at  the  tiial  on  this  p<^t.  Por  the  evi- 
dence conclusively  shows  that  the  "book 
values"  represented  the  cost  of  the  different 
properties  to  tin  association.  Besides,  the  re- 
port made  to  the  court  by  Oie  receiver,  which 
bears  dates  of  November  14,  1903,  shows 
that  the  entire  resources  of  the  association 
consist  of  the  following  assets:  Gash  and 
other  personal  property,  $800;  six  pieces  of 
real  estate,  sold  under  contracts  on  the  In- 
vtallment  plan,  the  title  of  which  is  still  In 
the  association,  $8,682.60;  and  six  pieces  of 
real  estate  unsold,  the  aggregate  value  of 
which  the  undisputed  evidence  shows  is  not 
more  than  $1,380— making  the  total  mources 
but  $6,872!60.  whereas,  according  to  the 
amounts  due  respondent  and  the  other  stock- 
bolders,  u  found  by  the  trial  court,  the  11a- 
bUltles  of  the  association  exceed  $7,000. 

Ai^llanfs  first  cwtention  Is  that  Sogers 
cannot  recovOT  on  his  actlcm  at  law  for  the 
value  of  his  stock.  The  authorities  all 
agree — In  fact  the  doctrine  is  elementery— 
ttiat  In  a  corporation  of  this  kind  a  stock- 
bolder  holding  paid-up  or  matured  stock  can- 
not malntein  an  action  at  law  for  the  value 
of  his  stodc,  but  this  rule  cannot  be  invoked 
in  this  case,  because  Rogers  intervened  in  the 
equitable  action  brought  by  3.  3.  Driver,  on 
whose  petition  the  recelvor  was  appointed. 
The  court  therefore,  had  Jurisdiction  to  en- 
ter ttie  decree  from  which  this  ai^wal  is  tak- 
en. 

The  next  question  presented  Is,  ^d  the 
court  err  In  allowing  Interest  on  the  claims 
for  matured  stocA  from  the  dates  when  the 
association  declared  such  stock  to  be  ma- 
tured? I  reo^nlse  the  genoral  role  to  be 


that  when  the  constitution  or  by-laws  of  a 
corporation  of  this  kind  provide  that  claims 
represented  by  matured  stock  shall  be  paid 
out  of  a  special  fund  created  tor  that  pur- 
pose or  provide  tliat  a  certoln  per  cent,  of 
the  receipts  and  Income,  or  a  specified  pro- 
portion of  the  cash  on  hand,  shall  be  uaed  to 
liquidate  this  class  of  claims,  the  holder  of 
matured  stock  la  not  entitled  to  interest  on 
his  claim  until  the  association  has  the  neces- 
sary funds  on  hand  with  which  to  pay  the 
claim  In  the  order  ivovtded  by  ite  constitu- 
tion and  by-laws,  and  payment  baa  been  de- 
manded and  refused.  Neither  in  the  consti- 
tution nor  by-laws  of  the  association  nnder 
consideration  is  there  any  provision  limiting 
paymmt  of  daima  represented  by  matured 
8to<^k  to  any  particular  fund  or  .certain  per 
cent  of  the  receipts  and  income.  The  rec- 
ord, however,  diowa  that  It  was  the  uniform 
and  continuous  policy  and  custom  of  the  as- 
sociation, prior  and  up  to  the  maturily  of 
the  fifteenth  series,  to  pay  off  this  class  of 
!  claims  at  the  time  of  the  maturity  of  the 
stock  or  within  a  reasonable  time  Uiereafter, 
and,  when  there  was  not  sufficient  funds  In 
the  treasury  to  pay  these  claims,  the  assoda- 
Uon,  on  several  occaslona,  borrowed  money 
for  that  purpose  In  other  words,  these 
claims  were  held  by  the  assodatlon  to  be 
due  and  payable  from  the  time  the  stodk 
was  dedared  to  be  matured.  Not  only  did 
the  association  so  hold,  but  as  stated.  It  ad- 
hen&  to  and  followed  this  custom  through 
Its  whole  course  of  Ita  business  and  dealings 
with  the  holders  of  stock.  And  failure  to 
pay  off  the  clalma  represenlsd  by  the  fifteenth 
and  subsequent  series  of  stock  was  not  he- 
cause  of  any  change  in  the  policy  of  the  as- 
sodation  In  this  reaped;  but  waa  due  to  the 
fact  that  the  mtmey  coming  into  the  treas- 
ury was  not  Buffldoit  tor  tlut  purpose. 
From  the  time  the  stock  of  the  fifteenth 
series  was  declared  matured  by  the  associa- 
tion, the  clalma  of  &ced  and  definite  amounts 
represented  by  this  sorles  of  stock  have  been 
regarded  1^  the  assodation,  and  In  fact 
continually  acknowledged  by  it  to  be  due 
and  payable  out  of  the  general  fund  without 
any  conditions  or  restrictions,  with  the  ex- 
ception that  stock  withdrawn  before  maturi- 
ty, as  provided  by  the  artides  of  incorpora- 
tion, was  paid  off  In  preference  to  matured 
stock.  For  five  years  prior  to  the  commence- 
ment of  this  action  the  association  had  the 
use  and  benefit  of  the  money  paid  by  respond- 
ent on  his  stock.  And  under  certoin  provi- 
sions of  the  constitution  and  by-laws,  here- 
Inafter  referred  to,  the  holders  of  stodc  with- 
drawn before  maturity  were  entitled  to  and 
presumably  did  receive  6  per  cent  Interest 
on  the  amonnte  paid  on  their  stock ;  and  that 
too,  since  the  time  when  time  ceased  to  be 
any  accumulation  of  ivofltB.  Under  these 
clrcunutancea  and  conditions,  according  to 
every  rule  of  equity  and  fair  dealli^,  I 
think  that  the  holders  of  daims  represent- 
ed by  matured  stock  are  entitied  to  Inter- 
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est  tbereon  from  maturity.  Endl.  on  Bldg. 
Aaan's,  119;  Appeal  of  Mechanics'  &  Work- 
Ingmen's  Bldg.  Ass'n  <Pa.)  7  Atl.  72a 

While  the  trial  court  failed  to  find  on  the 
queBtlon  of  Insolvency,  I  think  it  Is  conclu- 
slrely  shown  by  the  record  and  the  evidence 
hereinbefore  referred  to  that  at  the  time 
respondent  commenced  his  suit  the  associa- 
tion was  Insolvent.  And  the  authorities  uni- 
formly bold  that  in  case  of  Insolvency  of  an 
association  of  this  kind,  and  in  the  absence 
of  any  provision  In  the  constitution  or  the 
by-laws  giving  one  series  of  stock  preference 
over  others,  all  classes  of  stockholders  shall 
share  alike  in  the  distribution  of  the  assets, 
and  neither  la  entitled  to  priority  aver  the 
others,  but  each  shareholder  shall  be  entitled 
to  receive  his  pro  rata  share  of  what  la  left 
after  paying  the  expenses  of  winding  up  the 
concern,  provided,  as  in  this  case,  there  are 
no  outside  creditors  or  other  preferred  claim- 
ants. In  Endl.  Bldg.  Ass'ns,  614,  615.  the 
rule  is  stated  as  follows:  "It  is  but  a  logi- 
cal carrying  out  of  this  principle  that,  In 
cases  of  insolvency  of  associations.  In  which 
a  question  of  distribution  can  arise  between 
holders  of  matured  and  holders  of  unmatured 
stock — e.  g.,  In  a  serial  association — no  prefer- 
ence is  to  be  accorded  to  the  former,  but 
both  classes  are  to  share  pro  rata  In  what 
Is  left  after  satisfying  outside  cre<!Utors; 
other  preferred  claimants  being  out  of  the 
way.  In  short  the  order  prescribed  by  the 
by-laws  of  a  building  association  for  the  pay- 
ment of  money  out  of  its  treasury  to  differ- 
ent classes  of  holders  of  ordinary  stock  In 
the  regular  course  of  Its  business  does  not 
apply  to  the  distribution  of  its  assets  when 
Insolvent,  and  neither  wonld  that  order  ap- 
ply. In  such  cases,  to  the  payment  of  differ- 
ent Individuals  in  the  same  class  of  preferred 
stodk.  The  basis  of  distribution  In  such  cases 
Is  not  the  rule  of  the  association  expressed 
by  its  by-laws  standing  alone,  but  the  sa- 
preme  rule  of  equality  and  mutuality;  and 
the  controlling  inquiry  Is  the  amount  paid 
by  the  member,  not  the  date  of  the  Issue  of 
his  stock,  nor  that  of  Its  maturity,  or  any 
notice  to  withdraw."  "Whenever,  therefore,  a 
member  appears  as  a  claimant  upon  the  es- 
tate of  an  Insolvent  building  association,  up- 
on the  ground  of  bis  stock  Interest,  be  is  to 
be  treated  as  a  member,  and  not  as  a  credit- 
or."   6  Cyc.  165. 

The  cases  cited  by  Justice  STRAUP  In  the 
prevailing  opinion  declare  this  same  rule. 
In  fact  it  is  conceded  that  such  is  the  law. 
But  respondent  insists  and  the  opinion  In 
effect  holds  that  when  bis  stock  matured  he 
ceased  to  be  a  stockholder,  and  his  relation 
to  the  association  was  that  of  a  mere  credit- 
or only,  and,  as  such  creditor.  Is  entitled  to 
all  the  rights  and  preferences  that  the  law 
^ves  to  graeral  creditors  of  an  Insolvent 
association  of  this  kind.  When  bis  stock 
matured  and  was  so  declared  by  the  associa- 
tion, Rogers  maintained  a  dual  relation  to 
the  association  of  both  stockholder  and  credit- 


I  or.   Endl.  Bldg.  Ass'ns,  1^;  Thomp.  Bldg. 
Ass'ns,  282;  Crlswell's  Appeal,  100  Ps.  48& 
And  at  no  time  did  he  cease  to  be  a  stock- 
holder, and  the  record  conclusively  shows 
I  that  at  no  time  did  the  association  become 
I  the  purchaser  of  his  stock,  as  contended  by 
I  his  counsel  In  his  oral  and  printed  arguments. 
I  On  March  19,  1902,  Rogers  wrote  to  the  sec- 
I  retary  of  the  association  respecting  his  claliu, 
j  In  part  as  follows:   "I  request  that  you  lay 
;  before  the  board  of  directors  that  I  insist  up- 
'  on,  either  payment  at  this  time  of  my  matur- 
;  ed  stock  in  the  flfteenth  series,  or  that  tbe 
i  stock  be  taken  up,  and  that  I  be  given  tbe 
I  secured  note  of  the  association.   As  I  have 
I  explained  to  yon  orally,  this  stock  Is  almost 
:  valueless  to  me,  because  It  cannot  be  used  or 
1  negotiated  as  collateral,  and  I  want  some- 
I  thing  which  I  can  use."   On  March  ^Q,  1902, 
!  the  association,  speaking  through  Its  secre- 
tary, replied  to  the  forcing  letter  as  fol- 
lows:  "At  the  last  meeting  of  the  board  of 
directors  of  the  Ogden  Building  &  Savings 
Association,  I  presented  your  matter  to  them 
In  the  matter  of  securing  the  payment  of  your 
unpaid  balance  on  your  matured  stock  In  tbe 
flfteenth  series,  and  this  they  refused  to  do, 
for  the  reason  that  they  never  have  done  such 
a  thing,  and.  If  they  had  to  secure  the  amount 
I  due  when  the  stock  matured,  It  would  tie  up 
!  the  property,  so  that  it  wonld  work  a  great 
I  detriment  to  the  handling  of  the  property  on 
'  the  same  when  it  came  to  selling  It  They 
I  directed  me  to  say  that  they  would  make  all 
efforts  consistent  with  the  condiUon  of  things 
to  pay  your  indebtedness,  and  anything  fur- 
ther than  that  they  would  be  unable  to  do." 
And,  again,  on  August  20, 1002,  the  secretary 
wrote  him  as  follows:    "At  a  regular  meeting 
of  the  board  of  directors  of  the  Ogden  Bnlld- 
I  Ing  &  Savings  Assodatlon  as  of  this  date.  I 
j  brought  up  tbe  matter  before  them  concerning 
I  the  execution  of  the  association's  note  to  yon 
j  for  the  unpaid  balance  due  on  tbe  fifteenth 
I  series,  and  the  directors  declined  to  execute 
I  the  note.   Th^  say  they  have  never  done 
I  that  before,  and  they  can  see  no  reason  why 
they  should  do  It  now.   They  desire  to  treat 
you  as  well  as  any  one  else,  and  that  they 
are  doing  the  best  they  can;  that  they  are 
willing  to  pay  you  as  fast  as  the  money 
comes  in,  and  that  Is  at>solutely  all  they  can 
do." 

From  the  foregoing  correspondence,  which 
was  introduced  In  evidence  by  Rogers,  re- 
spondent herein,  it  clearly  appears  that 
there  was  neither  sale  nor  transfer  of  any 
kind,  by  him,  of  his  sto(^  to  the  association. 
The  certificates  of  bis  stock  tfaemselves, 
Vhlcb  are  In  evidence,  bear  no  mark  or  in- 
dorsement showing  a  sale  or  transfer,  and 
were  never  offered  or  delivered  to  the  associa- 
tion, but  were  held  by  Rogers  as  his  own  in- 
dividual property.  That  Rogers  neither  be- 
lieved nor  acted  upon  tbe  theory  that  he  had 
sold  and  disposed  of  his  stodi  to  the  associa- 
tion, and  thereby  ceased  to  be  a  stockholder, 
is  evident  from  the  fact  that  be  doas  not  base 
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hia  right  of  recoTery  upon  that  gronnd.  The 
allegatioa  upon  which  he  bases  his  right  to 
recover,  so  far  as  material  here.  Is  as  follows: 
"That  on  said  day  [September  30,  1898] 
*  •  •  defendant,  by  a  duly  passed  and 
ad<^)ted  resolution  of  Its  board  of  directors, 
In  &  regular  meeting  thereof  then  and  tbwe 
duly  held,  declared  said  thirty-five  (35)  shares 
of  stock  fully  matured  and  then  and  there 
payable  to  plaintiff  at  the  aura  of  one  hundred 
and  two  dollars  -par  share.  *  •  •  That 
defendant  has  failed  to  pay  said  amount,  etc." 
Nowhere  In  bis  original  complaint,  nor  in  his 
complaint  in  intervention,  does  he  all^  a 
state  of  facts  from  which  a  sale  can  be  In- 
ferred of  his  stock  to  the  association.  In 
fact  the  court  did  not  And  that  the  association 
purchased  respondent's  stock,  or  that  be  at 
any  time  ceased  to  be  a  stockholder,  and 
there  is  absolutely  no  evidence  in  the  record 
which  shows  or  tends  to  show  that  such  a 
sale  took  place  or  was  ever  contemplated  by 
the  parties.  Nor  is  there  any  provision  In  the 
constitution  or  by-laws  of  the  association 
which  gives  the  matured  stock  of  one  series 
preferred  right  of  payment  over  the  matured 
stock  of  another  and  subsequent  series. 

The  only  provisions  of  the  constitution  and 
by-laws  which  in  any  way  relate  to  the 
time  and  order  of  payment  of  matured  atodt 
and  stock  withdrawn  before  maturity  are  the 
following: 

"Section  1.  Each  and  every  shareholder, 
for  each  and  every  share  of  stock  that  he 
may  hold  in  this  association,  shall  pay  the 
sum  of  f  1.00  on  or  before  the  first  Tuesday 
Id  each  and  every  month  thereafter,  until 
the  value  of  the  wliole  stodE  shall  be  suffi- 
cirat  to  divide  to  each  share  of  stock  the 
sum  of  f 100.00. 

"Sec.  2.  When  each  and  every  share- 
holder, for  each  and  every  share  of  stock, 
shall  hare  received  the  sum  of  $100.00.  or 
property  to  that  amount,  this  association 
•ball  close." 

"Sec.  5.  Stockholders  wishing  to  with- 
draw from  the  association  after  the  lapse 
of  one  year  sball  be  entitled  to  receive,  atter 
one  month's  notice,  the  full  amount  of  the 
money  they  have  paid  in,  with  six  per  cent. 
Interest,  first  deducting  their  pro  rata  share 
for  expenses  and  losses:  Provided,  however, 
that,  if  more  shares  shall  be  ordered  with- 
drawn than  the  amount  of  money  In  the 
treasury  at  such  time  may  be  sufficient  to 
pay,  then  the  applicants  for  withdrawal 
shall  receive  the  amounts  due  them  in  the 
order  in  which  the  notices  required  have  been 
filed  with  the  secretary." 

It  will  be  observed  that  the  forgoing  pro- 
visions of  the  constitULion  and  by-laws  make 
no  distinction  whatever  respecting  the  order 
In  which  matured  stock  of  the  same  or  dif- 
ferent series  shall  be  paid,  but  section  6 
fixes  the  priorities  and  order  of  payment  of 
claims  held  for  stock  that  has  been  with- 
drawn  before  maturity.  It  would  seem  from 
this  section  that,  if  It  were  intended  to  give 


any  preference  or  priority  in  time  of  pay- 
ment to  one  set  or  class  of  stockholders  over 
the  others,  such  preference  Is  In  favor  of  the 
stockholders  holding  withdrawn  stock.  Now 
the  record  shows  that  during  the  time  Rogers 
was  president  of  the 'association,  and  sub- 
sequent thereto,  it  was  the  continuous  and 
uniform  custom  and  course  of  business  of  the 
association  to  pay  off  claims  for  withdrawn 
stock  In  preference  to  those  held  for  ma- 
tured stock,  when  there  were  not  sufficient 
funds  In  the  treasury  to  fully  meet  tbe 
demands  made  on  It  for  these  purposes;  and 
that,  too,  regardless  of  the  time  when  the 
paid-up  stock  matured,  whether  before  or 
after  the  notice  of  withdrawal  was  given. 
Rogers  understood  and  acted  upon  this 
custom,  because  tbe  uncontroverted  evidence 
In  the  case  shows  that  long  after  the  fif- 
teenth series  matured,  and  was  so  declared 
by  the  association,  he  availed  himself  of  this 
business  rule  of  the  corporation  and  received 
payment  for  stock  held  by  him  in  the 
seventeenth  and  twentieth  series,  which  be 
had  withdrawn  before  maturity.  These 
claims  were  paid  by  the  association  in 
preference  to  the  unpaid  balances  then  due 
on  matured  stock  of  the  earlier  series. 
Therefore,  even  though  we  should  follow,  in- 
stead of  the  law  as  I  understand  It  to  be 
declared  by  the  text-writers  and  adjudicated 
cases,  the  "uniform,  exclusive,  and  continu- 
ous courae  of  business  and  rule  of  corporate 
action  to  which  all  of  Its  stockholders  [In- 
cluding respondent]  have  at  ail  times  as- 
sented," as  found  by  the  trial  court  in 
determining  tbe  equities  In  this  case,  re- 
spondeat is  clearly  not  entitled  to  any 
priorities  In  the  payment  of  his  claim  over 
other  stockholders.  First,  he  would  not  be 
entitled  to  Interest  on  his  claim,  because  the 
record  shows  that  the  association  never  at 
any  time  paid  Interest  on  claims  for  matured 
stock,  notwithstanding  Interest  was  often 
demanded,  while  Rogors  was  president,  and 
shareholders  on  some  occasions  were  com- 
pelled to  wait  more  than  two  years  for  their 
money  after  their  stock  had  matured.  This 
was  the  case  with  holders  of  stock  In  the 
fourteenth  series,  which  matured  more  than 
a  year  prior  to  the  time  Rogers  ceased  to  be 
a  director  and  officer  of  the  assoclotlon. 
Second,  a  portion  of  the  stock  held  by  appel- 
lants matured  more  than  two  years  before 
this  suit  was  commenced,  and  the  balance 
was  withdrawn  long  before,  and  some  im- 
mediately after,  the  bringing  of  tbe  action. 
Now,  It  was  the  uniform  "course  of  business 
and  rule  of  corporate  action"  on  tbe  part  of 
tbe  association,  when  stock  was  withdrawn, 
to  give  it  the  preference  In  time  of  payment 
to  matured  stock,  regardless  of  tbe  time 
when  the  withdrawal  was  made.  That 
Rogers  was  familiar  with  this  rule  Is  evi- 
dent from  tbe  fact  that  he,  as  hereinbefore 
stated,  took  advantage  of  it  And.  third,  if, 
as  held  by  the  trial  court  and  affirmed  by 
this  court  in  the  opinion  written  by  Justice 
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STB&UP.  Rogers,  whm  bis  stock  maturecU 
ceased  to  be  a  stocdtbolder,  and  bis  relation  to 
tbe  association  from  that  time  on  vas  only 
that  of  a  creditor,  then.  In  that  event,  J.  J. 
Driver  and  Enmu  J.  Hlndley,  vbose  stock 
matured  long  before  the  suit  was  com- 
menced, stand  In  the  same  relation  to  tbe 
association  as  Rogers,  and  are  creditors  only^ 
and  are  entitled  to  the  same  treatment  In  the 
distribution  of  the  funds.  Therefore,  as 
heretofore  stated,  it  nutters  not  whether  we 
follow  the  law  as  I  understand  it  to  be  laid 
down  by  all  the  authorities,  or  use  as  a 
ffulde  the  course  of  business  and  rule  of 
corporate  action  of  the  assodatlim  In  dealing 
with  Its  stockholders,  Rogers  is  not  mtltled 
to  any  preferences  or  priorities  In  the  pay- 
ment of  his  claim  orer  the  other  stock- 
holders. 

After  a  careful  review  of  the  record  in  this 
cose,  and  examination  of  the  authorities 
bearing  upon  the  questions  presented.  I  am 
forced  to  the  conclusion  that  the  case  Aould 
be  remanded,  with  directions  to  the  trial  i 
court  to  modify  Its  findings  and  judgment, 
and  enter  a  decree  permitting  all  the  stock- 
holdos  to  share  equally  In  the  distribution 
of  the  fund  according  to  their  respective  in- 
terests, as  asked  for  by  all  the  parties  to  the 
action  except  respondent 


BEOKSTEAD  v.  GRIFFITH,  Sheriff,  et  al. 
(Snpreme  Coart  of  Idaho.  Feb.  2,  1006.) 

1.  Agriculturs  —  Fabu  Labobebs'  Likn  — 
Extent. 

Any  one  performing  labor  or  rendering 
service  in  the  Droduction  of  a  crop  may  h&ve 
a  lien  for  his  labor  and  services  on  the  entire 
crop  produced. 

lEd.  Note. — For  cases  In  point,  see  vol.  2, 
Cent  Dig.  Agricaltnre,  S8  20-22.] 

2.  Save— DascBiFTioN  or  Cbop. 

A  description  In  the  lien  that  It  is  intended 
to  cover  the  entire  crop  of  hay  produced  for 
the  year  is  not  void  for  oncertaiuty.  ' 

[Ed.  Notei^ — For  cases  in  point  see  voL  2, 
Cent  Dig.  Agrlcaltore,  |  40.] 

8.  Sams— EnVOXCKMEMT— CoifFLAIHT. 

A  complaint  that  alleges  that  plaintifF  and 
his  assignors  performed  labor  and  rendered 
services  in  the  production  of  seven  stacks  of 
hay  on  a  ranch,  describing  it  la  not  subject 
to  a  general  demurrer  that  the  complaint  "does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,"  even  though  the  lien  includes  other 
hay  raised  on  the  same  premises  and  harvested 
and  staclted  by  others  under  a  different  con- 
tract 

4.  Attachuent— Cx^us  or  Thibd  FABms 
— Justification  bt  Officer. 

An  officer,  to  justify  his  seizure  by  virtue 
of  a  writ  of  attachment  and  his  possessioD 
thereunder,  mast  alle^  all  the  Jonsdictlonal 
facts  by  which  he  Justifies  his  right  of  poBses- 
sion. 

[Ed.  Note. — For  cases  in  point  see  toL  43, 
Cent.  Dig.  Sheriffs  and  Constables,  f  285.] 
(Syllabus  by  tiie  Coort.) 

Appeal  fnnu  District  Conrt  Bannock  Goun^ 
ty ;  Alfred  Budge,  Judge. 
Action  by  Alexander  Beckstead  against 


George  Griffith,  sheriff  of  Bannock  county, 
and  others.  Judgment  tor  plaintiff,  and  de- 
fendant Orlfllth  iq)peals.  Affirmed. 

8.  O.  Winters,  for  appellant  Btandrod 
&  Twrell.  Hayes  &  Witty,  and  H.  W.  Ijodt- 
hart  for  reqjwndMit 

8TOCKSLAOER,  C.  J.  This  Is  an  acti<Hi 
commenced  for  the  purpose  of  foreclosing  cer* 
tain  farm  laborers'  Hens  filed  upon  a  crop  of 
hay.  Defendant  Griffltb  filed  a  ^eno-al  de> 
murrer  to  the  complaint,  which  was  overraled. 
He  then  answered,  and  tbe  facts  were  stipu- 
lated. Tbe  other  defendants  defaulted.  Tbe 
factfc,  as  stated  by  counsel  for  appellant  and 
conceded  in  the  main  to  be  correct  by  counsel 
for  respondent  are:  That  one  T.  F.  Scott 
leased  a  ranch  of  about  1,600  acres  from  H. 
O.  Harkness.  That  said  T.  F.  Scott  sub- 
leased the  same  to  one  William  F.  Scott,  his 
SOD.  and  was  to  receive  one-half  of  the  bar 
raised  upon  said  ranch.  In  the  Bta<^,  for  bis 
I  rental.  In  the  year  1901  said  sublessee.  Wil- 
liam p.  Bcott  commenced  to  harvest  and  put 
up  tbe  hay  by  hiring  men  and  teams  to  as* 
sist  blm.  This  work  commenced  the  latter 
Dart  of  June  or  the  1st  of  July,  1904.  and 
ended  on  or  about  tbe  Ttb  day  of  September, 
1004.  when  about  seven  stacks  of  hay  bad 
been  cut  and  stacked  on  the  premises.  That 
on  or  about  the  7th  day  of  September.  1904, 
the  said  William  F.  Scott  let  a  contract  to 
one  W.  F.  Hardwlck  to  put  up  and  harvest 
the  remainder  of  the  hay,  which  turned  out 
to  be  about  14  stacks,  and  that  was  also 
stacked  npon  tbe  premises  In  different  parts 
of  tbe  ranch,  the  same  as  that  put  up  by 
Scott  That  all  of  the  said  liens  were  filed 
for  record  about  the  time  Hardwlck  com- 
pleted his  contract  fw  harvesting  and  put- 
ting up  said  hay.  The  whole  rsncb  is  strict- 
ly a  hay  ranch,  and  nothli^  else  is  attempt- 
ed to  be  raised  hereon  in  the  ynj  of  agricnl- 
tnral  products.  '  It  Is  shown  1^  the  com- 
plaint that  defendant  Griffith  was,  at  tlu 
time  of  the  commencemoit  of  the  action  and 
prior  thereto,  the  shttlff  of  Bannock  county. 
The  fact  that  he  had  served  an  attachment 
on  all  or  some  of  the  property  In  dispute  as 
such  sheriff,  seems  to  be  the  reason  for  mak- 
ing him  a  defendant  The  complaint  alleges 
that  an  undivided  one-half  Interest  of  the 
hay  belongs  to  W.  F.  Scott,  subject  to  ttw 
liens  of  plaintiff  and  his  assignors,  and  to 
the  lien  of  other  claimants  for  like  services 
as  were  performed  by  plaintiff  and  his  as- 
signors. Exhibits  A  to  J,  Induslve,  purport 
to  be  Uens  for  labor  and  s^vlces  rendered 
Scott  all  of  which  were  filed  and  recwded 
and  assigned  to  plaintiff  before  commencing 
the  action. 

Defendant  Griffith  demurred  to  flw  com- 
plaint on  the  ground  that  it  does  not  state 
facta  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  overruled.  He 
then  answered,  putting  in  Issue  the  matwlal 
allegations  of  the  complaint^  and  Justifying 
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Ids  pooMSSion  of  tbe  property  by  Tlrtne  of  a 
writ  of  attachment  iBBaed  by  the  dlBtrict 
court  of  Bannock  county,  and  placed  In  hi* 
bands  as  sheriff  of  Bannock  county,  and 
levied  upon  the  property  In  dispute,  as  the 
VTopeetj  of  William  Scott  The  otbw  de- 
fendants defaulted.  The  facts  are  stipulated 
SB  follows: 

**For  tbe  purpose  of  avoiding  tbe  costs  of 
procnrtnff  erldence,  and  for  the  mutual  con- 
venience of  tbe  parties,  It  Is  hereby  stipulat- 
ed by  and  between  Standrod  &  Terrell,  as 
attorn^  for  tbe  plaintiff,  and  S.  C.  Winters, 
as  attorney  for  the  defendant  George  Griffith, 
as  sheriff  of  Bannock  coxmty,  as  follows: 
(1>  That  all  of  the  allegations  of  each  of  tbe 
causes  of  action  stated  In  tbe  plaintiff's 
complaint  are  true,  except  Uie  allegation  as 
to  a  reasonable  attorney's  fee,  and  it  is  here- 
to agreed  that.  If  tbe  plaintiff  Is  entitled  to 
recover  In  this  action,  the  sum  of  $100  is  a 
reasonable  attorney's  fee,  and  may  be  al- 
lowed to  the  plaintiff  for  tbe  inxwecutton  of 
said  action.  (2)  It  Is  further  agreed  that 
on  or  abont  tbe  SOth  day  of  August,  1904, 
tbe  defendant  George  Griffith,  as  sheriff  of 
Bannock  county,  received  a  writ  of  attach-  j 
ment  Issued  out  of  tbe  above-entitled  dis-  j 
trlet  courts  and  that  upon  said  writ  of  at-  I 
tacbment  he  made  tbe  following  return,  to  I 
wit:  *I  hereby  certify  that  I  received  the  | 
within  writ  of  attachment  on  tbe  20th  day  > 
of  August,  1904,  and  served  the  same  on  tbe  ! 
SOth  day  of  Angnst,  1904,  by  levying,  attach-  | 
Ing,  and  taking  Into  my  possession  the  follow-  i 
lug  described  personal  property  belonging  to 
the  defendant  W.  F.  Scott,  to  wit :  An  un- 
divided one-half  lnta«et  In  and  to  10  stacks 
of  hay;  one  mountain  spring  wagm;  two 
boll  rakes ;  odb  Cooper  vnigon  and  bca ;  one 
hay  ra<^;  an  undivided  half  Interest  in  and 
to  all  growing  crops,  pasture,  and  pasture 
rights.  All  the  above  property  is  on  the 
ranch  known  as  the  "Catherine  Harkness 
Ranch**  near  the  town  of  Oxford,  Banno<A 
oonn^,  Idaho,  now  opwated  and  controlled 
by  the  defendant  W.  F.  Scott  [Signed] 
Ctoorge  Griffith,  Sheriff,  by  Wm.  H.  Bdgl^, 
Dqpn^.*  (8)  That  the  said  ranch,  known 
as  the  *Catherine  Harkness  Ranch/  Is  a  bay 
nuach,  and  a  crop  of  hay  grew  thereon  dur- 
ing the  year  and  season  of  1904,  of  which 
OOP  of  baj  about  7  or  8  stacks  of  bay  had 
been  cut,  harvested,  and  stacked  when  the 
said  Bhralff  made  or  attempted  to  make  his 
■aid  levy  thereon,  and  the  irtude  of  remain- 
d«  said  crop  was  then  standing  In  the 
field,  nnent  and  unstacked.  and  whl^  was 
afterward  cat  and  stacked  by  one  W.  F. 
Hard  wick,  under  a  contract  thereafter  made 
with  W.  F.  Scott:  that  said  Hardwick  there- 
after cnt;  stacked,  and  harvested  the  remain- 
tm  of  said  crop  of  hay,  which  amounted  to 
about  12  or  14  additional  stacks  of  bay; 
tnat  the  mA,  labor,  and  assistance  rendered 
and  performed  by  tiie  plalntlfl^  several  as- 
nOgnon  was  rendwed  and  performed  in  the 
CBttlBf  and  harvesting  of  the  7  or  8  staeka 


of  hay  of  said  crop  cut  and  harvested  prior 
to  tile  7th  day  of  September,  1901,  that  being 
tbe  date  when  said  Hardwick  began  work 
under  bis  said  contract  It  Is  farther  agreed 
that  the  whole  of  the  800  tons  of  hay,  stack- 
ed in  about  21  stacks,  mentioned  in  the  plain- 
tiff's complaint  and  the  respective  exhibits 
thereto,  is  one  crop  of  hay  grown  upon  the 
ranch  above  mentioned  during  tbe  year  1904, 
and  tbe  only  crop  cut  harvested,  or  grown 
v^n  said  ranch  during  said  year,  the  said 
800  tons,  'stacked  in  about  21  stacks,  being 
the  whole  of  said  crop  of  hay  harvested 
and  grown  upon  said  ranch  during  tbe  year 
1004,  and  tbe  only  crop  of  any  kind  that  was 
grown  or  harvested  thereon  or  therefrom 
during  said  year;  that  said  ranch  contains 
about  1,600  acres,  Inclosed  by  one  fence, 
and  all  planted  to  hay ;  that  said  bay  raised 
upon  said  ranch  is  produced  wltiiout  Irriga- 
tion, but  Is  watered  by  seepage,  and  no  labw 
is  required  to  irrigate  same. 

"Amended  stipulation :  For  the  purpose  of 
making  dear  facts  Intended  to  be  covered 
by  the  original  stipulation  on  file  herein,  and 
as  supplemental  thereto,  it  Is  hereby  stipulat- 
ed and  agreed  by  and  between  counsel  for 
the  plaintiff  and  counsel  for  tbe  defendant 
George  Orlfflth  as  follows :  That  this  plaln- 
tUTs  Bsrfgnors  personally  rendered  and  per* 
formed  the  servicw  and  assistance  mention- 
ed in  the  cmnplaint  on  file  herein,  in  harvest- 
ing abont  seven  or  ^gfat  stacks  of  bay  on  the 
premises  mentioned  In  the  complaUit  be- 
tween the  15Ui  day  of  June,  1904,  and  the 
7th  day  of  September,  1904.  the  said  stacks 
of  hay  so  harvested  bdng  the  first  part  of 
said  crop  that  was  harvested,  and  whldi  was 
so  cnt  and  harvested  by  the  plaintiff's  as- 
signing prior  to  the  7th  day  of  September, 
1904^  and  thereafter  one  William  F.  Hard- 
wick cot,  harvested,  and  put  tbe  remain- 
der of  said  crop  of  hay  under  a  contract  with 
WUllam  F.  Scott,  which  Is  the  subject  of  lltl- 
gatlon  betweoi  said  parties  In  this  court  In 
another  suit  and  that  tbe  bay  above  men- 
tioned, which  was  harvested  by  the  assignors 
of  tUs  plaintiff,  was  all  cut  and  harvested 
prior  to  the  levy  upon  said  hay  by  the  de- 
fendant George  Orifllth,  sheriff,  and  was  a 
part  and  parcel  of  the  crop  of  hay  grown  up- 
on said  randi  during  said  year  under  the 
lease  held  by  said  WllUam  F.  Scott" 

Appellant  submits  three  reasons  why  the 
Jndgmott  should  be  reversed:  it)  That  the 
oonvlidnt  does  not  state  tects  snffldent  to 
omstltuto  a  cause  of  action;  that  tiie 
liens  and  eadi  of  them,  aa  filed,  are  void 
for  uncertainty;  (8)  that  tbia  facts  as  stip- 
ulated are  not  sufficient  vpoa  which  to  enter 
a  Judgment  or  decree  foreclosing  the  Uena. 
That  the  remedy  sought  to  be  Invoked  in 
this  actl<m  Is  purely  statutory  Is  not  disputed 
by  respondent,  ai^  if  his  Judgment  Is  to 
be  vpMd,  it  must  be  apparent  from  the 
rectwd  that  there  has  been  a  substantial  com- 
pliance with  the  statutory  provisions  relative 
to  the  filing  of  the  liens  sought  to  be  enforced. 
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If  the  Mens  were  not  filed  wlthtn  the  stat- 
titor7  time,  or  If  the  description  of  the  prop- 
erty 08  described  in  the  liens  falls  short  of 
the  requirements  of  the  statute,  then  respond- 
ent was  not  entitled  to  his  judgment  of 
foreclosure  and  decree  ordering  the  sale  of 
the  ha;  in  dispute  to  satisfy  the  judgment 
Counsel  for  respondent  eam^tly  insists 
that  the  liens  themseives,  as  well  as  the  stip- 
ulations, fall  short  of  the  requirements  of 
section  7,  c.  2,  p.  151.  SesB.  Laws  1890,  to  wit: 
"Every  person  within  sixty  days  after  the 
close  of  the  rendition  of  the  serrlces,  or  after 
the  close  of  the  work  or  labor  mentioned  In 
(«cUons  1  and  2  of  this  chapter,  claiming  the 
b^eflt  hereof  must  file  for  record  with  the 
county  recorder  of  the  county  In  which  such 
saw  logs,  spars,  etc.,  •  *  •  notice  of  claim 
containing  statement  of  his  demand,  and  the 
amount  thereof,  after  deducting  as  near  as 
possible,  all  just  credits  and  offsets,  with  the 
name  of  the  person  by  whom  he  was  employed. 
The  notice  of  claim  shall  state  what  such 
service,  work  or  labw  Is  reasonably  worth; 
and  It  shall  also  contain  a  description  of  the 
property  to  be  charged  with  the  lien  anffl- 
cient  for  identification  with  reasonable  cer- 
tainty. •  •  *"  Section  1,  c  8,  p.  153, 
Sees.  Laws  188^  provides:  "Any  pmon  who 
does  any  labtnr  on  a  farm  or  land  in  tilling 
the  same,  or  In  cnltlvating,  harvesting,  or 
housing  any  crop  or  crops  raised  thereon  has 
a  lien  on  all  such  crop  or  crops  for  such  labor, 
and  such  Hen  shall  be  a  preferred  and  prior 
lien  thereon  to  any  crop  or  chattel  mortgage 
placed  thereon,  and  all  chattel  or  crop  mort- 
S^es  of  any  crop  or  crops,  upon  which  any 
person  shall  perform  labor  In  cultivating, 
harrying,  or  housing  the  said  crop,  shall 
take  such  mortgage  subject  to,  and  said  mort- 
gage shall  be  a  subsequent  lien.  •  •  • " 
Section  2,  c.  6,  p.  155,  Sess.  Laws  1890,  relat- 
ing to  the  subject  of  liens,  says;  "This  act  es- 
tab1i!!hes  the  law  of  this  state  respecting  the 
subject  to  which  It  relates,  and  its  provisions 
and  all  proceedings  under  It  are  to  be  liberal- 
ly consti'ued  with  a  view  to  effect  this  object" 
The  last  legislation  we  have  on  the  subject  of 
farm  laborers'  Hens  may  be  found  on  page  94, 
Sess.  Laws  1903,  and  Is  as  follows:  "Any  per- 
son who  does  any  labor  on  a  farm  or  land  in 
tilling  the  same,  or  In  cultivating,  harvesting, 
threshing,  or  housing  any  crop  or  crops 
raised  thereon  has  a  Hen  on  such  crop  or 
crops  for  such  labor,  and  such  lien  shall  be  a 
preferred  and  prior  Hen  thereon  to  any  crop 
or  chattel  morigage  placed  thereon,  and  any 
mortgagee  taking  chattel  or  crop  mor^ge 
on  any  crop  or  crops,  upon  which  any  i>erBon 
flball  perform  labor  In  cultivating,  harvesting, 
threshing,  or  housing  said  crop,  shall  take 
such  mortgage  subject  to,  and  such  mortgage 
sbftU  be  a  subsegnent  Hen  to  that  of  the  per- 
son or  persons  performing  such  labor  as  to  a 
reasonable  compensation  for  such  labor; 
provided,  that  the  Interest  In  any  crop  of 
any  lessor  or  lessors  of  land  where  the  prem- 
ises are  leased  In  consideration  of  a  flhare 


In  the  crops  raised  thereon  la  not  enbject  to 
such  liens."  It  appears,  from  the  foregoing 
section  of  the  statute,  that  it  was  the  Intea- 
tlOD  of  the  Legislature  to  protect  the  man 
who  performs  labor  In  producing  a  crop  of  hay 
or  other  agricultural  crop  In  reasonable  wages 
due  him  for  such  labor  or  services  rendered  fn 
raising  the  crop,  harvesting,  or  threshing  It; 
in  fact  It  seems  to  us  that  he  Is  entitled  to 
his  Hen  no  matter  what  the  work,  labor,  or 
services  may  have  been,  so  long  as  It  Is  shown 
It  was  for  a  useful  purpose,  the  charges  rea- 
sonable, and  that  be  has  not  been  paid,  and 
that  his  lien  takes  precedence  over  all  other 
liens,  no  difference  of  what  nature  or  charac- 
ter. 

In  support  of  hie  contention  that  the  de- 
scription of  the  property  contained  In  this 
lien  Is  insnffldent  and  void  for  uncertainty, 
counsel  for  appellant  cites  Mohr  v.  Clark 
et  al..  19  Pac.  28.  l^e  facts  in  that  case 
differ  from  the  one  at  bar  in  one  very  Impor- 
tant particular.  In  stating  the  facts,  Mr. 
Justice  Allen  says:  *'A  finding  of  facts  is 
stipulated  for  a  decision  heroin  upon  the 
question  'whether  a  man  is  entitled  to  a  Hen 
for  such  work  done  by  bis  servants,  teams; 
etc.,  and  not  by  his  personal  labor';  It  being 
further  stipulated  'that  said  intervener  was 
actually  present  during  said  threshing,  and 
directed  the  same,  and  assisted  therein,  but 
never  claimed  or  filed  any  lien  for  his  per- 
sonal services.' "  Speaking  of  the  farm 
laborers'  Hen  law  In  that  territory  (now 
state)  of  Washington,  the  coort  said:  "It 
was  intended  to  secure  and  protect  personal 
earnings  of  laborers,  beyond  question,  and 
whether  a  man,  because  be  may  be  doing 
labor,  yet  in  the  same  labor  Is  employing 
other  laborers,  and  is  thus  also  an  en^)loyw 
or  contractor,  can  come  within  the  scope  of 
this  act  Is  a  very  Important  question.  So 
far  as  he  may  actually  labor,  he  may  come 
within  the  beneflclent  provisions  of  this  law, 
but  so  far  as  his  labor  consists  in  looking 
after  his  laborers  and  supervising  his  con- 
tract, this  comes  rather  in  the  line  of  a  busi- 
ness, employment,  or  speculation,  than  that 
of  personal  labor.  There  is  a  clearly  defined 
line  between  the  contractor,  the  employer, 
and  the  laborer,  and,  although  each  may 
labor  In  his  own  way,  the  class  to  which  the 
'laborer'  belongs  is  plain,  and  the  contractor 
or  employer  certainly  does  not  come  within 
It"  It  will  readily  be  seen  that  the  ques- 
tion discussed  and  passed  upon  by  the  Wash- 
ington court  was  the  right  of  the  contractor 
to  obtain  the  benefit  of  the  laborers*  lien  law 
(which  la  very  similar  to  ours)  by  claiming 
in  his  own  name  for  the  labor  of  others. 
The  last  sentence  of  the  opinion  says:  "He 
relies  squarely  upon  his  right  as  an  employer 
to  claim  a  Hen  covering  his  employes'  labor. 
This  he  cannot  do."  We  think  a  correct 
construction  of  the  law  was  announced  in 
this  case,  and  were  the  facts  the  same  in  the 
case  at  bar,  we  would  perhaps  follow  It  with- 
out hesitancy. 
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Asain,  It  Is  urged  by  counsel  for  appellant 
that  the  demurrer  to  the  complaint  should 
have  been  sustained,  for  the  reason  that  It 
does  not  comply  with  the  provisions  of 
the  statute  providing  for  laborers'  liens, 
in  that  "It  does  not  state  that  he  performed 
labor  in  caring  for  the  crops  to  any  amount 
or  price,  or  that  the  labor  performed  was 
reasonably  worth  any  amount  or  sum.  It 
does  not  describe  the  property  to  be  charged 
with  any  certainty  whntever,  nor  could  It  be 
ascertained  from  the  description.  An  officer 
could  not  Qnd  It  to  sell  It  under  the  decree." 
He  says  the  llenfl  are  In  the  same  condition. 
The  third  paragraph  of  the  complaint  says: 
"That  between  the  SOtb  day  of  June  and 
the  7th  day  of  September,  1904,  at  the  special 
instance  and  request  of  defendant  William 
Scott.  William  Pilgrim  rendered  and  perform- 
ed labor  and  serrlcea  and  assistance  to  said 
defendant  William  F.  Sicott  in  harvesting 
said  crop  of  hay  growing  and  grown  upon 
said  ranch  during  the  said  year  1004,  to  the 
amount  and  value  of  $16.87,  which  said  serv- 
ices were  then  and  now  are  reasonably  worth 
the  said  sum  of  $16.87,  and  under  the  terms 
and  conditions  of  such  employment  on  or 
about  the  7th  day  of  September,  1904,  the 
said  defendant  and  the  said  William  Pilgrim 
had  a  settlement,  and  the  balance  then  found 
to  be  due  to  the  said  William  Pilgrim  was 
determined,  ascertained,  and  agreed  upon, 
and  found  to  be  the  sum  of  $16.87,  which  said 
sum  said  defendant  agreed  and  promised  to 
pay."  This  paragraph  is  reiterated  in  edch 
cause  of  action  stated  in  the  complaint  with 
reference  to  the  various  assigned  Hens  to 
plaintiff.  This  statement  'is  a  substantial 
compliance  with  tite  statutes.  It  not  only 
Bays  that  the  services  were  reasonably  worth 
the  amount  stated  to  be  due,  but  also  says 
that  on  settlement  with  defendant  William 
F.  Scott  the  amount  claimed  in  the  license 
was  settled  and  agreed  upon  by  said  Scott, 
for  whom  the  service  was  rendered,  and  the 
claimant,  and  that  the  same  has  not  been 
paid.  There  was  no  error  In  overruling  the 
general  demurrer. 

It  is  also  urged  that  the  description  of  the 
property  described  in  the  lleoB  Is  too  Indefi- 
nite, in  that  "the  liens,  and  each  of  them,  cover 
21  stecks  of  hay,  being  about  800  tons,  14 
of  which  were  harvested  and  cared  for  some 
time  after  the  Uenboldera  In  this  action  had 
ceased  to  labor,  and  was  harvested  and  cared 
for  by  one  Hardwlck  under  contract"  It  is 
shown  the  agreed  statement  of  facts  that 
the  ranch  from  which  the  hay  was  cut  con- 
slats  of  about  1,600  acres,  all  under  one  fence, 
and  that  no  crop  was  harvested  from  this 
ranch  excepting  the  21  stacks  of  hay,  wliich 
was  harvested  and  stacked  during  the  sum- 
mer and  fall  months  of  1904.  So  far  as  the 
record  discloses,  we  are  unable  to  ascertain 
wbethOT  the  hay  was  stacked  promiscuously 
over  the  acreage  of  the  entire  ranch,  or 
whether  In  a  stack  yard  or  yards.  It  Is  stip- 
ulated, however,  that  the  7  stacks  harvested. 


upon  which  plaintiff  and  his  assignors  con- 
tributed their  tabor  and  services,  were  In 
the  stack  prior  to  the  levy  of  the  attachment 
by  defendant  as  sheriff.   Appellant  asks : 
"What  stack  or  stacks  of  liay  did  either  of 
these  lienholders  perform  labor  upon?  The 
onee  stacked  In  June,  the  ones  stacked  in 
July,  the  ones  stacked  In  August,  the  ones 
stacked  in  September,  or  the  ones  stacked  In 
1  October?   On  what  part  of  the  1,600  acres 
I  of  land  is  the  hay  stacked  upon  which  th^ 
1  or  either  of  them  worked?"   We  think  sec- 
I  tion  1,  c.  8,  p.  15S,  Sess.  Laws  1809,  answers 
I  all  these  questions.    It  says  the  laborer  shall 
:  have  a  preferred  Men  on  all  the  crops  produ- 
■  ced.   Complying  with  this  provision  of  our 
I  statute,  resxmndent  and  bis  assignors  filed 
their  liens  on  all  the  hay  produced  on  the 
1  Harkness  ranch  in  the  year  1904.   The  word 
I  "all,"  as  used  in  this  provision  of  oUr  law, 
I  has  but  one  common  and  accepted  meaning; 
I  it  means  the  entire  quantity,  the  wliole 
'  amount,  and  when  It  says  the  laborer  shall  have 
I  a  Hen  on  all  the  crop  produced.  It  does  not 
I  mean  that  he  shall  file  his  lien  on  any  par^ 
I  tlcular  or  specified  portion  of  the  crop.  He 
[  is  not  required  to  designate  any  particular 
I  stack  or  stacks  of  hay  produced,  or  on  what 
'  particular  portion  of  the  land  the  crop  was 
I  produced  or  in  what  month  it  was  harvested, 
i  If  such  had  been  the  Intent  of  the  Legisla- 
;  ture,  the  language  would  have  been :  "The 
laborer  shall  have  tils  Hen  on  such  portion 
I  of  the  crop  produced  as  his  labor  contributed 
'  to  produce  or  harvest,  and  his  said  lien  shall 
I  describe  with  sufflcient  particularity  sucb 
portion,^*  etc:   Either  this  language  or  lan- 
I  guage  of  similar  import  would  have  been 
I  ^ployed. 

I     Another  question  arises  as  to  the  sufficiency 
I  of  the  answer  filed  by  defendant  sheriff  to 
:  raise  a  number  of  the  questions  ur^ed  by 
I  counsel  for  appellant   It  will  be  observed 
I  that,  both  in  the  answer  and  the  stipulated 
facts,  he  does  not  pretend  to  inform  the  court 
I  the  nature  of  the  claim  sued  upon,  and  upon 
:  which  the  attachment  was  issued.   The  lower 
court  and  this  court  are  only  informed  that  he 
levied  upon  the  hay  by  virtue  of  an  attachment 
issued  out  of  the  district  court  of  Bannock 
county.   The  allegation  In  the  answer  is  as 
follows:    "Further  answering,  defendant  al- 
leges that  on  or  about  the  3d  day  of  Septem- 
ber, 1904,  the  said  defendant,  as  sheriff  of 
Bannock  county,  and  by  virtue  of  a  writ  of 
attachment  is  sued  out  of  this  the  said  dis- 
trict court  and  directed  to  him  as  such  sher- 
iff, levied  upon  the  hay  mentioned  In  said 
complaint  to  the  amount  of  about  8  stacks, 
together  with  other  property;  that  at  that 
time  and  np  to  about  the  7th  day  of  Septem- 
ber, 1904,  defendant  Is  informed  and  believes 
that  there  were  only  about  8  stacks  of  Iiay 
cut  and  harvested  upon  the  premises  mention^ 
ed  In  the  complaint;  that  thereafter,  and  up 
to  about  the  15th  day  of  October.  1904,  there 
were  about  13  sta<^8  of  hay,  additional,  har- 
vested and  Btacked      one  IT.  W.  Hardwlck 
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and  his  employes  under  a  contract  with  the 
defendant  William  F.  Scott,  and  tbat  neither 
the  plaintiff  nor  either  of  his  asslgnore  were 
a  party  to  said  contract  or  had  any  interest 
therein  or  performed  any  labor  thereunder 
whatever ;  and  that  what  particular  part  of 
the  said  crop  of  hay  raised  and  harvested 
upon  said  premises  the  plaintiff  or  his  as- 
signors or  either  of  them  performed  any  la- 
bor or  services  npon  la  unknown  to  the  de- 
fendant, and  It  cannot  be  ascertained  by  an 
Inspection  of  the  claim  of  Uena  filed  by  the 
sheriff  and  bis  assignors,  or  from  the  com- 
plaint in  this  action.  He  therefore  says  that 
each  and  every  of  said  claims  of  Hens  is  ab- 
solutely void  for  uncertainty."  The  sttp- 
nlated  facta  add  no  additional  force  to  the 
answer.  Thus  we  have  the  defendant  sheriff, 
who  Is  merely  brought  Into  this  action  by 
reason  of  being  sheriff  of  Bannock  county  and 
required  to  set  up  and  present  to  the  court 
whatever  right  or  claim  be  may  bare  to  the 
property  in  controversy  in  his  answer,  chal- 
lenging the  sufficiency  of  the  Hens  and  every 
material  allegation  of  the  complaint  This 
he  may  not  do  until  he  has  first  shown  all 
the  Jurisdictional  facts.  He  does  not  show 
that  be  has  any  Interest  in  the  property  other 
than  that  be  levied  an  attachment  on  a  por- 
tion of  the  property  in  controversy.  He  does 
not  even  Inform  the  respondent  who  the  at- 
taching creditor  is,  the  amount  due  on  the 
debt,  or  who  the  debtor  is.  It  is  not  apparent 
that  the  attachment  is  against  the  property 
of  any  of  the  parties  to  the  action  at  bar. 
Ail  this  being  true,  bow  could  respondent 
prepare  himself  to  meet  the  issues  appellant 
tenders  or  attempts  to  tender?  We  think 
the  rule  Is  well  settled  that  an  officer  who 
seeks  to  Justify  a  seizare  of  chattel  property 
under  a  writ  of  attachment  must  show  a 
valid  writ,  and  the  existence  of  all  the  Juris- 
dictional facts  that  must  exist  before  the 
writ  can  issue,  and.  In  Sears  t.  Lydon,  49 
Pac.  122,  this  conrt  said :  "He  must  do  this 
by  the  record,  or  a  duly  authorized  copy 
thereof,  of  the  attachment  suit." 

In  Fisher  v.  Kelly,  Sheriff,  46  Pac.  148,  in 
an  opinion  by  Chief  Justice  Moore  of  ttie 
Supreme  Court  of  Oregon,  in  discussing  the 
question  of  the  sufficiency  of  the  answer  of 
an  officer  who  attempts  to  Justify  bis  posses- 
sion and  right  thereof  by  virtue  of  a  seizure 
and  levy  under  a  writ  of  attachment,  at  page 
148,  he  says :  "And  the  officer  who  acts  for 
■nch  creditor,  In  justifying  an  attachment 
of  the  proper^  and  his  right  to  bold  the  pos- 
session thereof,  must  allege  and  show  a  debt 
due  to  his  principal  from  the  defendant  In  the 
writ.  Damon  v.  Bryant,  2  Pick.  411.  The 
rule  Is  universal  that  an  officer,  In  Justifying 
his  right  to  hold  the  possession  of  attached 
property  claimed  by  a  stranger,  must  all^ 
and  prove  all  the  facts  necessary  to  support 
the  writ,  and  also  tbat  a  debt  existed  in  fa- 
Tor  of  the  attaching  plaintiff  against  the  de- 
fendant therein;  and  having  thus  established 
the  fact  that  the  i>erson  for  whom  he  acted 


Is  a  creditor  of  such  defendant,  and  by  Ua 
Hen  upon  the  property  had  become  in  privity 
with  It,  he  may  then  attack  the  title  of  the 
person  claiming  the  property  ao  attached." 
In  support  of  this  conclusion  he  cites :  Man- 
ufacturing Co.  T.  Wlggin,  14  N.  H.  441,  40 
Am.  Dec.  198;  Thornburgb  v.  Hand,  7  Cal. 
554;  Noble  v.  Holmes,  5  Hill,  194;  Newton  v. 
Brown,  2  Utah,  126;  Trowbridge  v.  BuUard 
(Mich.)  45  N.  W.  1013;  Glazer  v.  Clift,  10 
Cal.  303;  Braley  t.  Byrnes,  20  Minn.  435 
(Gil.  380);  Howard  v.  Manderfield,  81  Minn. 
837,  17  N.  W.  946.  Many  other  authorities 
might  be  cited  supporting  this  rule,  but  we 
deem  It  unnecessary.  The  reasons  for  It  are 
80  obvious  and  the  Justice  so  apparent  tbat 
further  citations  or  furtbw  dlacnsalon  Beems 
unwarranted. 

We  conclude  that  neither  the  answer  of  de- 
fendant Qrlffltb  nor  the  stipulated  facts  as 
shown  by  the  record  are  suiBclent  to  enable 
him  to  question  the  validity  of  the  liens  of 
plaintiff  and  his  assignors;  and  hence  the 
Judgment  must  be  affirmed,  and  it  is  so  or- 
dered. Goats  to  reqKoident 

AILSHIB.  J.,  concnra  SULLIVAN,  7^ 
ooncnrs  in  the  conclusion  tbat  the  Judgment 
must  be  affirmed  on  the  facts  of  this  casew 


HARDWICK  T.  GRIFFITH,  Sheriff,  et  at 
(Supreme  Court  of  Idaho.   Feb.  6,  1006.) 

Appeal  from  District  Court,  Bannock  Cotm- 
ty;  James  M.  Stevens,  Judge. 

Action  by  William  T.  Hardwlck  against 
George  Griffith,  sheriff  of  Bannock  county, 
and  others.   Judgment  for  plaintiff,  and 
fendaut  Griffith  appeals.  Dismissed. 

B.  C.  Winters,  for  ai^lant  Standrod  & 
Terrell,  for  respondent 

8TOCESLAOBR,  O.  J.  By  stipulation 
filed  In  this  conrt  on  the  0th  day  of  Decem- 
ber, 1906,  this  appeal  is  to  follow  the  final  de- 
termination of  ^le  case  of  Alexander  Beck- 
atead,  Respondent  v.  Geo.  Griffith,  Sheriff, 
Appellant,  and  Wm.  F.  Scott,  T.  F.  Scott  and 
Katie  Scott,  Defendants,  83  Pac.  764;  the 
stipulation  providing  that  If  the  Judgment  in 
the  above-entitled  cause  shall  be  affirmed 
this  case  shall  be  dismissed,  and  If  the  Judg- 
ment should  be  reversed  this  Judgment  should 
likewise  be  revH-sed.  This  appeal  is  dis- 
missed, in  compliance  with  such  stlpalatlm. 
Costs  to  respcmdent 

AILSHIE  and  SITUjIVAN.  JJ.,  concvr. 


HUBER  et  al.  v.  ST.  JOSEPH'S  HOSPITAL. 

(Supreme  Court  of  Idaho.   Dec  28,  1005.  On 
Rehearing,  Jan.  23,  1906.) 

1.  COHTBACT— BBEOnOR   OF  BUILDINO— CON- 
STRUCT! O  N—DeLA  T—Ll  A  niLlTIES. 

In  a  building  contract,  where  it  is  stlpii- 
lated  that  no  allowance  for  delay  in  the  cmt- 
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plctioD  of  the  InUldlor  shall  be  nutde  onlea  « 

claim  therefor  la  presented  in  writing  ^thln 
24  hoore  after  the  occnrrence  of  such  delay* 
where  all  delajs  are  occasioned  by  the  architect, 
who  la  the  agant  M  tba  owner,  and  he  leads 
the  amtnebOB  to  bdlevo  that  the  required  ez- 
tenaiim  of  time  will  be  giTen  witbont  ao  appli- 
cation in  writing  therefor,  \eld,  that  the  ap- 

{ilication  In  writing  is  waived,  and  the  owner 
a  not  entitled  to  any  dedactions  from  the  con- 
tract price  because  of  snch  delay*. 

[Ed.  Note.— For  cases  in  point,  see  ToL  11« 
Gent.  Dig.  Contracts.  |  137&] 

2.  Saicb— 'Waitbb  or  CoirDmoifB. 

It  was  error  for  the  coart  to  reject  any 
testimony  offered  showing  that  the  owner  by 
her  own  acts  or  the  acts  of  her  agent  had 
walTed  the  stipnlatimi  In  the  contract  leqnir- 
ing  a  written  an^lication  for  an  ezt^ision  of 
time. 

[Sid.  Xote. — For  cases  In  point,  see  roL  11. 
Gent.  Dig.  Oontracta.  U  188S,  1386.] 

8.  Saub— Abchitect'b  OxninoATB— Ooholu- 

8ITXNBS8. 

Under  tbe  contracts  In  question,  the  final 
certificate  or  estimate  of  the  architect  was  not 
OoncloBiTe  on  the  appellants. 
^  Save — Void  Pbovibions— Publio  Poliot. 

Under  the  provisions  of  section  S229,  Rev. 
St.,  the  stipnlation  In  a  contract  by  which  any 
party  thereto  is  restricted  from  enforcing  hla 
rii^t  nnder  the  contract  by  the  nanal  proceed- 
ings in  the  ordinary  triboniUs  of  the  state  la 
Toid. 

[Bd.  Note. — For  cases  In  point,  Me  voL  11, 
Cent.  Dig.  Contracts,  S  611.] 

<Brllabiis  by  the  Court) 

Appeal  from  District  Court,  Nea  Perce 
Comity;  E.  C.  Steole,  Judge. 

Action  by  Jacob  M.  Hnber  and  others 
against  the  St  Jos^'b  Hospital.  Judgment 
for  plaintiffs  for  leaa  than  the  amount  claim- 
ed, and  they  appeal.  Beversed. 

Oeo.  W.  Tannahlll,  for  appellants.  Chas. 
L.  UcDonald.  for  respondent 

SULLIVAN,  J.  Tbia  action  was  brought 
to  foreclose  two  liens  for  a  balance  of  about 
$2,000  claimed  to  be  due  for  the  erection,  of 
a  tioeplta)  and  power  bouse  In  connection 
therewith  at  the  city  of  Lewiaton.  It  ap- 
pears frcHU  the  record  that  on  May  6, 
the  appellants  entered  into  a  contract  where- 
by they  agreed,  for  tbe  consideration  of  a 
certain  sum  therein  mentioned,  to  furnish 
certain  of  tbe  materials  for  and  erect  ac- 
cording to  the  plans  and  spedflcatlona  fur- 
nished by  the  architect  said  hospital  build- 
ing, and  agreed  to  fully  complete  and  have 
tbe  same  ready  for  occoimncy  by  October 
1,  1902;  that  another  contract  was  entered 
Into  by  the  appellants  on  the  14th  of  October, 
1902,  whereby  th^  agreed  to  erect  a  build- 
ing to  be  used  as  a  power  house  in  connec- 
tion with  said  hospital  building,  which  build- 
ing they  agreed  to  fully  complete  and  have 
ready  for  occupancy  by  December  26,  1902. 
Said  contracts  are  set  forth  In  the  record. 
A  stated  sum  is  fixed  as  liquidated  damages 
for  the  ncHicompletlon  of  the  buildings  with- 
in the  time  provided  for  in  the  contract  On 
the  luMcpital  building  (10  per  day,  and  on  the 
power  bouse  $1B  per  day.  were  the  aume 


agreed  iQton  as  liquidated  damages.  It  la 
also  stipulated  that  the  work  should  be  done 
under  the  directioD  and  superlntendency  of 
the  architect  who  was  the  agent  of  the  own- 
er, and  that  all  payments  must  be  certified 
by  him,  and  that  the  time  for  the  completion 
of  tbe  work  was  to  be  extended  only  when 
written  application  for  such  extentlon  was 
made  to  tbe  arcliitect  within  24  hours  after 
the  happening  of  the  event  which  would  war- 
rant tbe  demand  for  snch  ext^tlon.  All 
extensions  were  to  be  certified  by  the  archi- 
tect Said  contracts  also  provide  that  In 
the  event  of  disagreement  between  the  archi- 
tect and  the  contractors  as  to  the  extentlon 
of  the  time  for  the  completion  of  the  work, 
or  the  amount  to  be  allowed  for  extra  work, 
the  matter  was  to  be  submitted  to  arbitra- 
tion in  the  manner  prescribed  In  the  contract 
The  appellants  allege  In  their  complaint  a 
full  compliance  with  all  tbe  terms  and  con- 
ditions of  the  contract  on  their  part  They 
also  allege  that  they  did  not  c<HnpIete  either 
structure  within  the  time  provided  la  tbe  con- 
tract but  that  they  applied  to  defendants 
and  to  defoidantB*  architect  for  an  exten- 
sion of  time  under  the  terms  of  said  con- 
tract and  that  defendants  and  said  architect 
extended  the  time  for  the  completion  of 
said  buildings  under  tbe  terms  and  conditions 
of  the  contract  Appellants  allege  tbe  per- 
formance of  extra  work,  and  claim  compensa- 
tion for  the  same.  Liens  were  filed  by  ap- 
pellants on  both  buildings,  and  this  action 
was  brought  to  foreclose  them.  Judgment 
la  prayed  for  In  a  sum  aggr^tlng  1 1,900, 
together  with  Int^ests,  costs,  and  attorney's 
fee.  Respondents  in  tbelr  answer  admit  the 
execution  of  the  contracts  and  the  allegations 
that  tbe  buildings  were  not  completed  with- 
in the  time  provided  therein,  but  deny  ttiat 
the  time  for  the  completion  of  the  building 
was  ever  extended  under  the  terms  of  the 
contract  or  otherwise,  and  claim  as  an  off- 
set or  counterclaim  tbe  amount  as  provided 
tor  in  the  contract  as  liquidated  damages. 
Upon  tbe  Issues  thus  made  the  action  was 
tried  by  the  court  without  a  Jury.  The  court 
found  that  there  was  due  to  the  plaintiffs 
the  sum  of  f257.83,  with  interest  thereon 
from  February  9,  190S,  and  an  attorney's 
fee  of  $100  and  costs  of  suit  and  ordered  the 
foreclosure  of  said  liens  for  that  amount  A 
motion  was  made  for  a  new  trial  by  tbe 
plaintiffs,  and  denied.  This  appeal  is  from 
the  judgment  and  tbe  order  denying  a  new 
trlaL  Numerous  errors  are  assigned,  and  a 
reversal  of  said  order  and  Judgment  is  de- 
manded. 

Many  of  the  errors  assigned  go  to  the  re- 
jection of  certain  testimony  offered  by  the 
appellants,  which  testimony  showed  that  the 
architect  "who  was  the  agent  of  the  owner, 
made  frequent  changes  in  the  plans  of  the 
hospital  building,  which  changes  occasioned 
all  of  the  delays  In  the  completion  of  that 
building  at  tbe  time  specified  for  its  com- 
pletion In  tbe  contract  The  trial  court  evl- 


Digitized  by 


770 


83  FAOiriO  BEPOBTBB. 


deotly  rejected  this  tcsttnionr  on  the  theoty 
tiiat  tbe  appellant!  ware  not  mtltled  to  aaj 
extenaton  of  time  nnlen  they  made  appUca- 
tloD  for  It  In  wiittng  within  24  lionn  after 
It  was  known  that  an  extenalon  would  be 
required.  Tbe  architect  changed  hla  plana 
many  ttmea.  and  ordered  chansea  made  in 
tbe  bnlldlnff  to  conform  thereto.  He  atated 
to  the  aiveUanta  In  the  preaence  of  ottaera 
that  the  matter  would  be  made  right,  giving 
than  to  nnderetand  that,  when  diangei  were 
made  hj  him  which  delayed  the  conqpletion 
of  ttie  building,  proper  extenalona  ut  time 
would  be  made.  Under  the  contract  tbe  hos- 
pital building  waa  to  have  been  completed 
ty  the  1st  of  October,  and  it  is  abown  that 
It  waa  not  completed  or  waa  not  accepted 
until  the  9th  day  of  FAma^  following. 
Tbe  time  between  and  Including  those  two 
dates  would  make  182  daya,  and  it  Is  shown 
that  the  combined  delaya  occasioned  by  the 
owner  and  architect  amounted  to  more  than 
that  number  of  days.  One  delay  of  alz 
weeka  waa  caused  by  reastm  of  the  failure 
of  tbe  owner  to  pay  tbe  fourth  estimate,  as 
provided  by  tbe  contract  Another  delay  waa 
occarioned  by  reaeni  of  tba  owners  failure 
to  famish  tbe  hardware  which  she  was  to 
furnish;  another  failure  of  tbe  ownor  to 
have  the  boiler  set  in  tbe  power  bouoe;  an- 
other by  a  change  in  the  elevator  abaft;  a 
change  in  steam  fitting;  contractors  waiting 
xofAer  tbe  order  of  the  architect  for  the 
plastering  to  dry.  and  for  certain  painting 
to  be  done;  a  change  In  the  floor,  a  drop 
In  the  platform,  addittmal  sbelTlng,  cutting 
certain  boles  in  the  walls  of  tbe  basemoit 
and  putting  In  Tentllators;  cutting  through 
floors  of  basemmt  for  pipes,  and  tbe  exca- 
vatlon  of  the  basement  for  fomidatton  two 
or  three  feet  lower  than  was  called  for  by 
tbe  original  plans.  All  of  those  changes, 
which  were  occasioned  and  directed  to  be 
made  by  tbe  architect,  delayed  tbe  comple- 
tion of  tbe  building.  Tbe  delays  amounted 
In  all  to  132  days,  from  and  Including  tbe 
1st  day  of  October  to  the  9th  day  of  Feb- 
ruary following,  when  the  building  was  ac- 
cepted. The  architect  claims  that  be  gave 
the  contractors  an  extension  of  time  of  66 
days,  but  he  must  have  been  mistaken  In 
this,  as  according  to  one  of  bis  estimates  be 
has  charged  up  to  tbe  contractors  80  days' 
delay  at  $U  per  day  on  the  power  house, 
and  106  days'  delay  at  $10  per  day  on  tbe 
hospital  building,  making  a  total  of  136  days, 
amounting  to  $1,510,  for  delays.  It  la  clear 
to  us  from  the  testimony  that  tbe  architect 
did  not  do  hla  duty  In  the  matter,  and  baa 
not  acted  fairly  with  the  contractors.  Coun- 
sel for  the  appellants  testifled  that  be  saw 
the  architect  and  talked  with  blm  about  the 
matter,  and  the  architect  said,  among  other 
things:  "Yes,  they  [tbe  contractors]  hare 
got  a  splendid  bnlldlng  and  it  is  all  right, 
and  they  ought  to  have  their  money,  ev^ 
c«it  of  It  They  are  entitled  to  it  and  they 
should  have  It;  but  the  owno'  la  atubbfon. 


and  aba  wont  pemdt  me  to  aMOa  a  ceat 

of  It,  and  I  am  gidng  to  aUde  by  her  or> 
dera  and  will  do  what  aha  aaya."  And  acain 
tbe  witness  testified  be  asked  the  architect, 
"Why  don't  you  settle  this  and  give  tbe  boym 

their  money?"  and  he  answered,  **I  would 
like  to,  but  the  owner  ta  beadtatroong  and 
won't  do  ai^rthlng  of  the  kind."  Tbe  nMhl- 
tect  testifled  on  tbe  trial  and  denied  none  of 
that  testimony.  When  we  take  Into  con^der- 
I  atkm  all  of  the  evidence  offered,  rejected, 
!  and  admitted,  wad  that  provision  of  tba  oon- 
I  tract  wberdiy  the  owner  agreea  ta  prorMe 
I  all  labor  aud  material  for  Qie  conatrocCicm 
;  *of  tike  building  not  Indoded  In  tba  ctutract 
In  such  manner  as  not  to  delay  the  progress 
of  the  building,  and  that  all  delays  were 
occasioned  by  changes  made  by  tbe  own^s 
architect  In  his  plans,  and  tiie  fallare  of 
the  owner  to  comply  with  lur  part  of  tlie 
contract  I  craidude  that  the  oonrt  erred  In 
not  admitting  all  eyldence  trftered  tending 
to  establish  the  fact  that  tbe  owner  had 
waived  that  provlalon  of  tbe  ccmtract  re- 
quiring the  contractors  to  make  uviUcatloB 
in  writing  for  an  extoitlai  of  time.  Am  be- 
fore stated,  the  evidence  offered  and  that  in- 
troduced clearly  sbowa  tiiat  thwe  waa  a 
walvw  of  that  provision  of  tbe  contract  re- 
quiring the  contractora  to  preeent  their  ap- 
pllcatlai  in  writing  for  an  cxtmalon  oC 
time.  And  under  tbe  facts  it  would  be  un- 
just to  permit  the  owner  to  take  advantage 
of  tbe  acta  of  her  agent  leading  tba  con- 
tractors to  believe  that  an  application  In 
writing  for  an  extmaion  of  time  would  not 
be  required,  and  thus  be  relieved  of  an  obli- 
gation to  pay  more  than  91,600,  which  abe 
would  have  been  required  to  pay  under  tbe 
contract  if  the  aroUcatlon  tot  ^^t^f'ffWT 
ot  time  bad  beoi  made  In  vrrltlng. 

The  contract  r^erred  to  contains  a  pro- 
vision that  in  case  of  a  dls^re^ent  bi  re- 
gard to  tbe  valuation  of  the  work  added  or 
omitted,  or  In  case  of  a  disagreement  as  to 
the  extension  of  time,  or  as  to  the  amount  of 
loss  or  damage  to  either  party,  such  mattera 
"shall  be  referred  to  three  disinterested  ar- 
bitrators, one  to  be  ai^iuted  by  each  of  tbe 
parties  to  this  contract  and  tbe  third  by  the 
two  thus  chosen ;  tbe  dedelon  of  any  two  of 
whom  shall  be  final  and  binding.  •  • 
It  la  contended  by  counsel  fOr  respondents  that 
In  the  matters  referred  to  and  agreed  to  be 
submitted  to  arbitration  the  right  of  action 
did  not  accrue  until  after  a  submission  of 
such  matters  to  arbitrators,  as  provided  In 
said  contract,  and  that  this  action  was  pre- 
maturely brought  ae  such  matters  bad  not 
been  submitted  to  arbitration.  It  will  be  ob- 
served from  tbe  stipulation  of  tbe  contract 
above  quoted  that  it  is  agreed  that  tbe  parties 
thereto  shall  submit  their  questions  of  dlf- 
ferenoe  to  arbitrators,  and  that  ttie  arbitra- 
tors' decision  shall  be  flnaL  That  provision 
of  the  contract  ia  In  direct  conflict  with  tbe 
provlel<»ia  of  aection  8229  of  the  Revised 
Btatntaa  of  Idaho  of  1S87.   Bald  aection  Is 
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u  follows:  l^ery  rtlpnlatloii  or  condition 
In  a  contract,  by  which  any  party  thereto  li 
restricted  from  enfordns  his  rights  under 
the  contract  by  the  nsnal  proceedings  in  the 
ordinary  trlbnnala,  or  which  limits  the  time 
within  which  be  may  tbns  enforce  his  rights. 
Is  Told."  We  are  aware  that  It  has  been  held 
In  many  states  that  a  stlpnlatlon  In  a  contract 
to  submit  dlfferttices  arising  thereunder  to  ar- 
bitration Is  valid,  and  that  neither  party  can 
appeal  to  the  court  without  previous  tender  of 
arbitration  and  a  refusal  by  the  other.  But 
those  cases,  as  we  understand  them,  are  not  ap- 
plicable to  the  case  under  consideration.  In 
this  case  they  have  stipulated  to  submit  cer- 
tain matters  to  arbitration,  and  have  also  stlp- 
alated  that  the  decision  iyt  such  arbitrators 
should  be  final,  which  th^  could  not  legally  do 
imder  the  provisions  of  the  said  section  8229. 
Taking  those  provisions  of  the  contract  to- 
gether, they  are  repugnant  to  the  provisions 
of  said  section  8229,  and  we  are  not  prqiared 
-to  say  that  the  parties  would  have  agreed  to 
arbitrate  said  matters  provided  the  last  clause 
of  said  stipulation  had  been  left  out,  to  wit : 
"The  decision  of  any  two  of  whom  [arbitra- 
tors] shall  be  final  and  binding."  We  here 
pass  upon  that  stlpnlatlon  as  It  appears  In 
the  contract  We  do  not  bold  that  a  valid 
contract  to  arbitrate  could  not  be  made,  but 
that  such  Btlpulatltm  cannot  make  the  award 
of  the  arbitrators  flnaL  From  the  oitlre  rec- 
ord, we  conclude  that  the  respondents  are 
not  entitled  to  any  deduction  frtHn  tlie  con- 
tract price  of  the  said  buildings,  because  of 
the  failure  to  have  Uiem  completed  within  the 
time  specified  In  the  contracts,  as  the  delays 
WOTS  occasioned  by  the  owner  and  her  agent, 
and  tj  tlielr  acts  they  waived  the  application 
In  writing  for  an  extension  of  time,  and  the 
appellants  are  entitled  to  recover  the  reason- 
able value  of  extra  work  done  by  tiion,  oc- 
casioned by  the  change  of  the  plans  of  said 
buildings,  and  done  undw  the  direction  of 
the  architect 

The  Judgment  is  reversed,  and  a  new  trial 
granted,  or.  if  either  party  does  not  care  to 
Introduce  other  testimony,  the  court  may 
make  findings  of  fact,  conclusions  of  law,  and 
eater  Judgment  In  aocordanoe  with  the  views 
tiereln  exiwessed.  Oosts  are  awarded  to  iu>- 
pellant 

8TOCK8I4AGEB.  a  J.,  and  AILSHUB,  J„ 
ecmcnr. 

On  Petition  for  Rehearing. 

AIL8HIB,  J.  Tbe  petition  fop  rehearing 
urges  that  the  opinion  of  tbe  court  amounts 
to  a  holding  that,  "where  delays  are  oc- 
casloned  by  reas(m  of  extra  work  (H^ered 
done  the  owner  or  architect,  this  of  Itself 
waives  the  provision  In  the  contract  fixing  tbe 
time  for  the  completion  of  the  bunding." 
Soeh  la  not  the  holdii^r  of  the  court,  and 
we  fail  to  find  anything  In  the  opinion  that 
leaves  it  open  to  the  construction  respondent 
suggest   We  hold  that  tbe  facta  oC  this  case 


show  that  fbt  owner  and  Its  agent  have  by 
their  actltHis  and  conduct  In  these  transac- 
tl<ms  waived  the  requirement  that  applica- 
tions for  extensions  be  made  in  writing  with- 
in 24  hours  after  ttie  happening  of  the  event 
which  demands  the  extension.  We  also  bold 
that  evidence  ten^ng  to  establish  the  fact  of 
waiver  was  admissible.  Delays  in  constmo- 
tlon  of  a  building  caused  by  the  owner  or 
architect  do  not  necessarily,  of  themselves, 
constitute  a  waiver  of  qny  part  of  the  con- 
tract to  be  compiled  witb  by  the  contractor. 
They  may  subject  the  owner  to  liabilities  for  a 
breach  of  tbe  contract,  and  under  tbe  peculiar 
circumstances  of  the  particular  case,  such  as 
the  one  at  bar,  t^d  to  establish  tbe  fact  of 
a  waiver. 

The  i)etitiou  tot  a  rdieaiing  will  be  denied, 
and  It  is  so  ordered. 

STOCKSLAGBB,  0.  J.,  and  SULLIVAN,  J., 
concur. 


OUUABB  et  ux  V.  WHITB  PINB  LUMBBB 
00.,  Limited. 
(Supreme  Court  of  Idaho.   Dec.  28,  1905.) 

L  FsAUDB,  Statute  or        Pvxobask  m 
Realty. 

Contracts  to  pnrdisse  real  estate  most  be 
In  writing,  and  only  convey  inch  righta  as  are 
shown  by  the  contract 

[Ed.  Note. — For  cases  In  point,  see  vol.  28; 
Cent  Dig.  Frauds,  Statute  of,  S{  113-189.] 

2.  VlHDOB  AlfO  PuaOBU.BEB— BAUB  OV  BEAUTT 
— <]01fTKA0lM>>nBTBU0IION. 

A  party,  accepting  a  contract  to  porcbase 
real  estate  that  provides  that  no  timber  shall 
be  cut  or  removed  from  the  around  until  the 
contract  has  been  complied  with  In  Its  entire- 
ty,  has  no  power  or  right  to  scU  the  tfanlMr 
growing  on  the  land,  with  permission  to  re- 
move t£e  same,  until  the  contract  Is  fallj  com- 
pleted. 

8.  AnpxAi>— BiTixw  — SCTnoiBKOT  or  Bvi- 
nnoa. 

Where  the  evldoice  Is  snfileleBt  to  sapport 
the  verdict  or  there  is  a  mat«lal  or  sobstan- 
tial  cooQict  In  the  evidence  the  Judgment  will 
not  lie  reversed. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Brzor,  H  8928-8937.] 

4.  Sahb— iHBnraoiioHB, 

Where  It  Is  shown  that  the  trial  conK  re- 
fused to  give  requests  to  charge  the  Jury  on 
certain  issnes,  and  the  record  does  not  show 
the  instructions  given  by  the  court  on  Its  own 
motion,  this  court  cannot  determine  whether 
there  was  error  in  such  refusal,  as  It  Is  pre- 
sumed the  court  fullv  and  fairly  Instructs  on 
all  the  Isanes  involved. 
(Byllabas  by  the  Oonrt) 

Appeal  from  District  Court,  Kootenai 
County;  B.  T.  Morgan,  Judge. 

Action  by  Howard  S.  Qumaer  and  wife 
against  the  White  Pine  Lumber  Company, 
Limited.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Affirmed. 

Charles  L.  Heitman.  for  appellant  Edwin 
McBee  Robertson  and  Miller  ft  Bosenfaaup^ 
tas  respondenta. 
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STOOKSLAOBB.  a  J.  Thto  complaint 
allies  that  tbe  plaintiffs  (respimdaita)  ar« 
husband  and  wife;  that  defendant  (appel- 
lant) Is  ft  private  oorporatlon  under  anthorltr 
of  ibe  state  of  WaablDfton;  that  plaintiffs 
are  the  owners  of  certain  lands  In  Kooteoal 
connty,  which  la  commonltr  property,  and 
that  thor  are  In  possession  of  such  lands; 
that  the  defendant  at  divers  snd  sondrr  times 
within  the  psBt  twelve  months,  wrongfully, 
unlawfully,  and  wUlfolly,  without  any  title 
or  authority  bo  ttf  do,  entered  i^mn  said 
lands  above  described,  cut  and  ronoved  there- 
from and  off  of  said  lands  quantities  of  valu- 
able timber  then  and  there  growing  upra  said 
lands,  and  belonging  to  and  being  the  prop- 
erty of  tte  plalntUDi,  wltii  full  knowledge 
of  the  ownership  of  said  lands  and  timber 
by  plalntLffB,  and  full  knowledge  of  the  fact 
that  defendant  had  no  right  or  titie  to  said 
lands  or  timber  or  any  authority  to  enter  up- 
cm  said  lands  or  cut  or  remove  any  of  said 
timber  therefrom.  Ttaa  follows  an  esti- 
mate of  the  kind,  quantii^,  and  quality,  and 
value  of  such  timbo-  alleged  to  have  been 
Cut  and  removed  tnnn  said  lands  to  the  said 
mill  of  appellant^  and  tbae  sawed  said  timber 
Into  lumbef  and  converted  the  same  to  Ite 
own  UB&  Another  allegation  Is  that  d^end- 
ant  at  the  same  time  and  times  of  cutting  and 
rttnovlng  said  timbw  from  plaintiffs*  lands- 
destn^ed  and  ctmverted  to  Its  own  naa 
80  rods  of  rail  fencing  ea  said  lands  belong- 
ing to  plaintiffs,  whldi  fencing  was  at  the 
time  of  said  conversim  and  destracUon  of 
the  value  of  flOO;  also  at  tiie  same  time  and 
times  defendant  took,  destn^ed,  and  con- 
verted to  Its  own  use  2,000  seedling  arole 
trees,  the  same  then  and  there  being  in  a 
nnrseiy  on  plalntUTs'  land,  tiie  value  of  which 
Is  alleged  to  be  9600.  Plaintiffs  pray  for 
judgment  as  follows:  For  the  tlmbw,  $5.- 
S27.2S;  fenc^  $100;  apple  trees,  9S0O. 

The  answer  admlte  that  reqmndente  are 
husband  and  wife,  and  that  the  defendant  Is 
a  private  corporation  as  allied  In  the  com- 
plaint All  the  other  auctions  are  doiied. 
As  affirmative  defiense,  the  defendant  avers 
that  at  a  time  long  prior  to  the  dates  men- 
tioned in  plalntlffli'  complaint,  and  at  a  time 
prior  to  plaintiffs  becoming  possessed  of  any 
rl^t;  titie^  claim,  or  Interest  In  or  to  said 
lands,  to  wit,  Novenber  12,  1001,  and  for 
a  long  time  prior  thereto,  the  North  Idaho 
Land  Company,  Limited,  a  corporation,  was 
the  sole  and  exclusive  owner  and  holder  of  a 
contract  for  the  purchase  of  the  premises 
described  In  plaintiffs*  complaint,  including 
all  timber  growing  or  being  upon  said  prem- 
ises from  the  Northern  Padflc  Ballway  Gom- 
pany.  a  corporation,  being  then  tiie  owner  In 
fee  of  tile  wlu^  of  said  premises,  and  the 
said  North  Idaho  Land  Oompany.  Limited, 
was  vpaa  said  date  and  for  a  long  time  prior 
thereto,  had  been  in  full,  complete,  and  ab- 
solute possession  of  said  praises,  and  that 
on  said  date.  November  12,  1901.  said  North 
Idaho  Land  Oompany,  Limited^  for  a  valuable 


consideration,  sold,  assigned,  transferred,  and 
delivered,  good  and  sufBcioit  bill  of  sale 
to  the  White  Pine  Lumber  Company,  a  corpo- 
ration, all  ite  rli^t,  titie,  claim,  and  tntovst. 
In  and  to  all  the  growing,  standing,  or  down 
timber  iqion  said  lands  sultiAIe  tor  sawing 
purposes,  down  to  the  slse  of  10  IndisB  tn  diam- 
eter. 10  feet  from  the  ground,  togetbw  wl^ 
the  privilege  and  right  to  go  upon  and  acrow 
said  pTttnlaee  for  the  purpose  of  cutting  and 
removing  said  timbo:  therefrom,  which  bill 
of  sale  la  annexed  to  this  anawtf,  maAed 
"Exhibit  A,**  and  made  a  part,  etc^  and  tbm 
said  d^endant  then  and  there  entered  into 
the  pMsesslon  and  occiuMncy  of  said  lands 
for  the  purpose  of  cutting  and  removing  said 
timber  therefrom,  and  thereafter  continued 
In  the  sole  and  exclusive  possession  and  oc- 
cupancy of  said  lands  at  all  Umss  prior  to  the 
let  day  of  September,  1003;  and  deCandant 
alleges  that  said  Howard  B.  Oumaw  waa  on 
the  12th  day  of  November,  1901,  and  for  a 
long  time  prlw  tiiereto  had  been  and  is  now, 
an  officer,  to  wit,  a  trustee,  of  tiie  Nwtk 
Idalio  JmdA  Company,  Limited,  and  Uiat 
the  said  Bale  and  delivery  of  said  tlnibw  te 
defendant,  as  hereinbefore  alleged,  was  made 
with  the  full  knowledge  and  consw^  and  the 
acquiescence  and  approval  of  the  said  Qvt- 
maer  and  his  wife;  and  defendant  alleges 
that  whatever  right,  title  or  Interest  aald 
plaintiffs,  or  either  of  than,  have  cs  claim  to 
have  In  said  premises  waa  acquired  with 
full  knowledge  and  information  oonco-nlng 
this  defmdanVs  right,  titie,  and  interest  in 
and  to  the  timber  growlnit  and  b^ng  tUoeoa; 
and  d^endant  all^ee  that  said  plaintiffs,  and 
each  of  them,  have  rqieatedly,  both  bsfUe 
and  after  they  began  to  claim  and  aosut  tliat 
tiiey  had  acquired  some  r^t  titie^  dalm, 
•or  Intw«Bt  In  or  to  said  premises,  or  some 
portion  or  part  titereot  recognised  and  con- 
fessed to  this  defendant  by  word  and  action 
that  this  defendant  was  the  owner  and  enti- 
tled to  cut  and  remove  all  timber  tnm  said 
lands  measuring  in  diameter  ovw  and  above 
10  inches  at  a  distance  of  16  feet  tnm  the 
ground;  and  defendant  alleges  that  said 
North  Idaho  Land  Company,  Limited,  con- 
tinued during  all  the  time  ber^nb^nre  men- 
tioned, from  the  IBth  day  of  December,  1002, 
to  be  the  sole  and  exclusive  owner  and  holder 
of  said  ccmtract  for  the  purchase  at  said 
lands,  and  the  whole  thereof  from  tiw  Nor^ 
them  Pacific  Railway  Company,  save  and  ex- 
cept the  timber  standing,  growing  and  being 
on  said  lands  above  10  Inches  In  diameter. 
16  feet  flrom  the  ground  tiieretofore  sold  and 
assigned  to  the  White  Pine  Lumbar  Oompany 
as  above  alleged,  on  the  12th  day  of  No- 
vember. 1901;  and  d^«ndant  allies  that 
on  the  15th  day  of  Decunber,  1002.  said 
North  Idaho  Land  Company  sold,  assigned, 
transferred,  and  dsllveted,  the  said  contract 
for  the  purchase  of  said  lands  and  the  whole 
thereof  to  Lucy  J.  Gumaer.  saw  and  except, 
however,  the  timber  standing,  growing,  and 
being  thereon,  tiieretofore  sold  and  Midgned 
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to  the  White  Pine  Lumber  Oompany  as  above 
alleged;  and  defendant  alleges  that  said 
plaintiff  Lucy  J.  Gmnaer  purchased,  took, 
and  received  said  contract  for  the  purchase  of 
said  lands  with  full  and  complete  notice  and 
knowledge  of  the  fact  that  the  said  North 
Idaho  Land  Ckimpany,  Limited,  a  corporation, 
bad  theretofore,  by  good  and  snffldent  bill 
of  Bal«  and  transfer  of  possession,  for  a  vala- 
able  consideration,  sold  and  assigned  to  the 
White  Pine  Lnmber  Company  all  the  right, 
claim,  and  Interest  in  and  to  the  timber  stand* 
Ing,  growing,  and  being  on  said  lands  of  the 
size  above  10  Inches  and  could  not  there- 
fore transfer  or  assign  any  interest  in  or  to 
said  described  timber  or  any  portion  thereof 
to  said  plaintiff  Lncy  J.  Gmnaer;  and  de- 
fendant alleges  that  whatever  right,  title, 
claim,  or  Interest  In  and  to  said  lands,  or  any 
portion  thereof  which  plaintiffs  or  either 
of  them  may  have  or  claim  to  have,  Is  derived 
through  the  above-described  contract  for  the 
purchase  of  said  lands,  and  was  acquired 
with  full  knowledge,  notice,  and  recognition 
of  the  defradant's  claim.  Interest  In,  and  | 
title  to,  the  timber  growing  thereon;  that 
whatever  right,  title,  claim,  or  Interest  In  or 
to  said  premises,  or  any  imrtion  or  part  there- 
in, which  said  parties,  or  either  of  them, 
may  tiave,  is  secondary,  subservient,  Inferior, 
«nd  subject  to  defendant's  right  and  title  to 
•aid  described  timber  growli^,  and  being  op- 
<m  said  lands.  The  bill  of  sale  attached  to 
and  made  a  part  of  the  affirmative  answer  as 
Exhibit  A  is  in  the  usual  form,  and  purport 
to  convey  "all  of  the  growing,  standing,  and 
down  timber  suitable  for  sawing  or  milling 
pm^Mses,  down  to  a  size  of  10  Inches  in 
diameter,  16  feet  from  the  ground;  all  other 
timber  to  be  left  and  remain  on  the  lands." 
The  consideration  named  is  $360. 

On  tlwee  issues  the  case  was  tried  with  a 
jury,  and  a  verdict  for  $1,000  damages  was 
returned  in  favor  of  the  plaintiffs,  and  judg- 
ment ordered  entered  In  compliance  with  the 
verdict  A  motl<m  for  a  new  trial  was  filed, 
statement  settled,  and  motion  overruled. 
The  appeal  Is  from  the  order  overruling  the 
motion  for  a  new  trial.  The  record  con- 
telns  11  assignments  of  error  occurring  at 
the  trial,  and  specifies  6  reasons  why  the  evi- 
dence Is  insnfficiait  to  Justly  the  verdict 
Hie  first  6  assignments  of  alleged  error  oc- 
curring at  the  trial  relate  to  the  admlssifm 
and  rejection  of  evidence,  and  may  be  dl»> 
posed  of  later  If  considered  necessary  to  a 
final  disposition  of  the  case  in  tliis  court 
The  seventh  assignment  Is  based  <ni  the 
refusal  of  the  court  to  sustain  a  motion  tor 
nonsuit  It  Is  shown  by  the  record  that  on 
the  trial  before  any  evidraoe  was  taken, 
plaintUh  waived  claim  for  treble  damages, 
and  tliere  does  not  app^r  to  have  beoi  any 
objection  to  such  waiver  on  Iwhalf  of  appel- 
lant 

The  notion  for  ncmsult  Is  as  follows: 
"Now  comes  the  defendant  In  the  above- 
entitled  cauae»  and  moves  ttie  court  for  a 


nonsuit  for  the  following  reasons,  to  wit: 
(1)  That  the  complaint  of  the  plaintiffs  herein 
is  based  upon  section  4681  of  the  Revised 
Statutes  of  Idalto  of  1887,  which  is  a  penal 
Btatnte,  and  tills  action  being  brought  upon 
said  statute,  a  purely  statutory  remedy  is 
sought  to  be  oiforced.  (2)  That  plaintiffs  in 
open  court  have  expressly  waived  their  right 
to  rely  iq>on  tills  statutory  remedy,  and 
by  waiving  that  ranedy,  their  complaint 
does  not  state  a  cause  of  action,  and  there 
is  no  longer  any  issue  of  law  or  fact  to 
be  determined  by  the  court  or  jury."  The 
section  of  the  statute  above  referred  to 
is  as  follows:  "Any  person  who  cuts  down 
or  carries  off  any  wood  or  underwood,  tree, 
or  tlmbw,  or  girdles,  or  otherwise  injures 
any  trees  or  timber  on  the  land  of  another 
person,  or  on  the  street  or  highway  in  front 
of  any  perscm's  house,  village,  or  city  lot  or 
cultivated  ground ;  or  on  the  common  or  pub- 
lic grounds  of  or  In  any  city  or  town ;  or  on 
the  street  or  highway  In  front  thereof,  with- 
out lawful  authority.  Is  liable  to  the  owner 
of  such  land,  or  to  such  city  or  town,  for 
treble  the  amount  of  damages  which  may  be 
assessed  therefor,  In  a  civil  actim,  In  any 
court  having  Jurisdiction." 

Counsel  for  appellant  insists  that  this  mo- 
tion should  have  been  sustained.  He  calls 
attentl<m  to  McDonald  et  al.  v.  Montana 
Wood  Company  (Mont)  35  Pac.  668,  43  Am. 
St  Rep.  616,  In  support  of  hia  contention; 
but  we  do  not  think  this  decision  is  comfort- 
tog  to  appellant  The  jury  returned  a  ver- 
dict for  plaintiffs  for  fS49.68,  which,  being 
trebled,  amounted  to  $1,648.49,  for  which 
amount  judgment  was  entered.  Appeal  was 
prosecuted  In  the  Supreme  Court  and  there 
it  was  held  that ;  "The  evidence  In  the  case 
does  not  support  the  contention  that  there 
was  any  willfullness,  wantonness,  or  ma- 
ildonsness  In  the  acts  or  conduct  of  the  de- 
fimdant  We  ther^ore  think  that  tlie  evi- 
dence  dlA  not  justify  the  rendering  of  judg- 
ment for  treble  damages  against  defeadant 
In  this  case.  It  is  ordered  that  the  jndg- 
mait  of  the  court  below  be  modified,  by  ren- 
dering judgment  In  favor  of  plaintiff  and 
against  defoadant  for  the  amount  of  actual 
damages  found  by  the  jury,  and  In  other  re- 
spects the  judgment  Is  affirmed  as  modified." 
In  the  case  at  bar.  the  question  of  treble 
damages  Is  not  before  us  for  modification  of 
the  judgment;  ttiat  question  having  been 
disposed  of  by  waiver  of  any  claim  for  treble 
damages  by  plaintiffs  before  any  evtdenee 
was  introduced. 

Counsel  for  appellant  In  bis  brief  states: 
"The  cfHnplaint  being  in  express  language, 
based  upon  a  i>aial  statute^  the  fact  that 
plalntiflts  at  tibe  opmlng  of  tbo  trial  waived 
treble  damages  would  not  oitltle  them  to 
judgment  without  amending  their  cmnplalnt" 
We  cannot  give  our  assent  to  this  contention. 
The  complaint  informed  the  defendant  of  the 
demand  for  actual  damages,  then  aakad  tiiat 
the  amount  so  found  ahonld  be  trebled  under 
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tba  rtatntefl.  Bcton  tl»  trim!  tUs  latter  de- 
mand was  waived.  How  coald  tlil«  waiver 
resolt  In  Injury  or  In  any  way  imjodlce  tba 
rifl^ts  at  at  mislead  the  deCendant  In  tbe 
trial  at  the  action?  Hw  cnn^alnt  bad  been 
accented  as  rafficient  by  the  dflCendant  as  no 
demurrw  seems  to  bave  been  filed.  It  met 
tbe  Issne  iffeoented  1^  tbe  plalntUh  In  flielr 
oomplalnt  1^  denying  tlQe  In  plaintiffs  prctJ- 
ndlclal  to  tbe  defendant**  ri^t  to  cot  and 
remove  tbe  timber  of  a  certain  bIm  from  tbe 
land  In  controver^r  ondw  and  by  Tlrtne  at 
the  bill  of  sale  Is  made  a  part  of  tiielr 

aflBrmatiTe  answer.  Tbis  being  tme,  and  It 
Is  sbown  by  the  record,  tbe  only  effect  of  the 
walTer  was  likely  to  benefit  defendant  The  | 
same  Issues  were  to  meet  whether  the  judg- 
ment should  be  for  actual  damages  or  wheth- 
er It  were  to  be  trebled  nnd»  tbe  statute. 
See  sectfons  4226. 4281.  Bar.  St  1887;  Kelly  v. 
01a]ik,21  Mont  291.  B8  Pac.  DSe,  42  L.  B.  A.  821, 
88  Am.  St.  Bep.  888.  In  Hairiclns  t.  Poestetlo 
Watar  Works  (Idaho)  85  Pac  711,  section 
4281  shore  refarad  to  is  ooostrned.  Again, 
If  conned  fbr  appellant  believed  that 
the  walrer  of  treble  damages  would  In  any 
way  affect  his  rights  or  prejndice  him  In  his 
trial  of  tbe  Issue  InTfdred,  It  was  his  duty 
to  notify  the  court  then  and  there  of  that 
fact  and  ask  for  r^ef.  Aulbacb  r.  Dahler 
et  aL  (Idaho)  48  Pac  822,  Tbe  moUtm  tor 
nonsuit  was  properly  denied. 

The  next  question  we  will  consldo:  Is  the 
rights  of  appellant  if  any,  under  tbe  bill 
of  sale  from  the  North  Idaho  Land  Oom- 
pany,  Limited.  It  will  be  remraiberad  that 
the  Northern  Padflc  Railway  Co.  was  the 
owner  in  fee  of  the  land  In  dispute,  and  on 
the  ISth  day  of  May.  1897,  oMitractod  to  sell 
the  same  with  certain  restrictions  and  condi- 
tions, to  one  John  Lo<^hart  niereafter, 
and  on  the  1st  day  of  Decembw,  1880.  said 
IXK^hart  by  and  with  the  approval  of  l%om- 
as  Cooper,  who  signs  hlmsdf  "Western  Land 
Agent"  evidraitly  of  the  Northers  Pacific 
Railway  Oompauy,  for  a  conalderaticni  of 
lOaiO,  assigned  all  of  his  right,  tlUe.  inter- 
est and  claim  in  and  to  the  North  Idaho 
Land  Company,  Limited.  This  asslgnmoit 
is  a<^owledged  on  the  11th  day  at  Febru- 
ary, 1902.  The  ^orth  Idaho  Land  Company. 
Limited,  for  a  consideration  of  fSOO,  assign- 
ed its  contract  of  purchase  of  the  land  in  dis- 
pute to  Lacy  J.  Gumaer,  with  all  Its  rights, 
title,  interest  and  claim,  to  said  land.  This 
assigumoit  is  acknowledged.  Afterward, 
and  on  the  16tb  day  of  December,  1902,  an 
asedgnment  from  the  same  perty  to  Mrs. 
Onmaer,  same  consideration  and  conditions, 
was  a<^nowledged,  and  Is  a  part  of  the  rec- 
ord before  us. 

Thla  bringB  us  to  the  bill  of  sale,  defend- 
ant's Dzhiblt  2.  It  la  in  the  usual  form, 
and  purports  to  convey  all  the  right  title, 
intoest  and  claim  of  the  North  Idaho  Land 
Company,  Limited,  in  and  to  all  the  grow- 
tn^  standing,  or  down  timber,  suitable  for 


sawing  or  mOllnf  pmpeees  down  t»  the  sine 

of  10  tauAes  In  diameter.  16  feet  from  tbs 
ground,  all  other  timber  of  amaller  slae  to  be 
left  standing  and  remain  on  the  land.  It 
further  prorldes  that:  "AU  of  said  timber 
Is  to  be  cut  and  ranored  witlitn  a  reaam- 
aU  e  time  and  on  or  before  five  years  from 
date."  OlTCs  rlfl^  to  enter  on  said  lands 
and  remove  said  timber  at  all  times,  and 
privilege  to  cut  and  boUd  roads  on  the  land. 
This  bill  of  sale  Is  signed  as  fAllows: 
**NortlL  Idaho  Umd  Company,  by  H.  &  lind- 
say,  Manager.  Signed,  sealed,  and  ddtrer- 
ed  in  presence  of  A.  T.  Bcadri^  Attest: 
B.  A.  Undsay,  Secretary."  M.  8.  Lindsay 
i  signs  the  Instmmcat  as  manager,  and  then 
as  notary  pnUlc  for  Kootesial  coimty  takes 
the  acknowledgment  of  E.  A.  Lindsay  as 
secretary  of  the  oonpany.  who  signs  tbe  In- 
strument as  above  Indicated.  The  original 
contract  between  the  Northon  Pacific  Rail- 
way Company  and  John  Lockhart  contains, 
among  numerous  others,  the  following  pro- 
vision: **The  party  of  the  second  part  wfil 
not  cot  and  remove  or  allow  to  be  cut  and 
removed,  any  timber  from  the  said  lands 
without  permission  from  the  westom  land 
agent  of  Hie  party  of  tbe  first  part  nntll  the 
land  shall  have  been  paid  for  In  folL"  It 
does  not  appear  from  tbB  record  that  any- 
one ever  had  Uke  permission  fran  the  Nortii- 
em  Padflc  Railway  Company  to  cut  or  re- 
move any  timber  from  this  land.  All  assign- 
ments are  based  on  Uie  tnlglnal  cmtract  of 
Lockhart  to  purchase  the  land  tnm  tibe  Nor^ 
them  Railway  Company.  By  the  tmns 
of  this  omtract  Mr.  Lodchart  was  not  per* 
mltted  to  cut  the  tlmbw  until  the  entire 
purcliaae  price  was  paid.  This  bdng  troe. 
we  are  at  a  loss  to  understand  how  he  coaML 
by  assignment  bill  of  sale^  qnttdaim  deed 
or  any  otim  conveyance  known  to  the  law. 
nmvey  a  right  which  his  contract  did  not 
give  or  grant  to  him.  !niat  Is  to  glTO  a  cMi- 
veyance  that  would  permit  the  timber  to  be 
cut  and  removed  before  the  contract  was 
ccMnpleted. 

It  Is  ui^ced  by  counsti  for  respondento  that 
the  timber  growing  upon  the  land  In  dis- 
pute was  a  part  of  the  realty;  and  hence 
could  not  be  ctrnveyed  1^  blU  of  sale.  Tlils 
Is  perhaps  true,  but  unImp(Mrtant  to  a  deter- 
mination of  the  issne  invtdved.  It  Is  not 
claimed  that  appellant  had  pur^ased  the 
timber  from  tbe  Gumaers,  or  either  of  them, 
(Hily  that  they  had  notice  of  such  purchase 
from  the  North  Idaho  Land  Company,  tiy  ap- 
pellant of  timber  of  certain  dlmawlww 
growing  or  being  on  the  land,  indudlng 
down  timber,  within  certain  dimatslons.  It 
is  sbown  that  final  payment  was  made  by 
Lucy  J.  Oumaw,  and  that  the  deed  trom  tSia 
railway  company  was  delivered  to  her  un- 
der the  terms  of  the  contract  t^  wbldi  ap^ 
pellant  claims  tiie  right  to  cut  and  remove  thm 
timber  It  is  «q»ressly  prohlMted;  and  whilst 
the  railway  ■'*™r«"T  throogh  Its  Western 
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agent,  Mr.  Coopw,  approTea  the  aaslgiuuent 
by  LcM&hart  to  the  Nortb  ItSaho  Land  Onu- 
pany,  of  all  Its  right,  title,  Intwest,  and 
<HaIm  to  the  land,  It  la  not  shown,  ntithw 
la  it  claimed  that  hla  sanction  or  approval 
of  the  aaslgnment  carried  with  It  the  right 
to  cut  the  timber.  In  onr  Tiew  of  the  case, 
no  one  ever  bad  the  right  to  cnt  or  remove 
any  of  the  timber  growing  on  this  land  (un- 
less it  be  for  domestic  use,  and  tben  only  by 
the  occupant),  tmtil  the  final  payment  was 
made;  and  this  It  is  conceded  to  have  been 
made  by  Mrs.  Gmnaer.  If  this  Is  tme,  no 
one  prior  to  that  time  had  the  right  to 
either  cnt  or  in  any  manner  dispose  of  such 
timber,  and  the  bill  of  sale  from  the  North 
Idaho  I^nd  Oompany  to  appellant,  or  any 
other  conveyance  purporting  to  convey  the 
right  to  cut  the  timber  before  final  paym«it 
was  made  as  provided  for  Id  the  contract, 
was  a  nullity. 

It  Is  urged  that  the  verdict  of  the  jury  Is 
excessive.  The  ^aintlffB  ask  for  damages 
In  excess  of  ^,000,  and  the  jnry  returned  a 
verdict  for  $1,000.  less  than  one-fifth  of  the 
demand.  We  have  no  way  of  ascertaining 
how  the  Stay  reached  its  conclusion.  It  is 
snffideut^  to  say  that  evidence  was  Intro* 
dnced  amply  supporting  the  verdict,  and, 
M  has  bem  so  frequency  said  by  this  court; 
where  there  Is  evidence  to  snppcHt  the  vep- 
41ct  or  there  Is  a  substantial  conflict,  the 
verdict  of  the  Jnry  will  not  be  disturbed. 
We  can  see  no  reason  to  modify  or  change 
the  rule  now. 

Other  assignments  are  urged  by  counsel 
tar  aiq;>ellant  as  to  the  adsolsslon  and  re- 
jection of  evidence  and  the  giving  and  refos* 
•1  to  give  erataln  Instructions.  We  ara 
not  furnished  witii  all  the  Instructions  given 
by  the  cour^  and  hoice  cannot  determine 
whether  app^lantTs  requests  should  have 
bem  glveu  or  not  It  Is  presumed  that  the 
eonrt  fully  and  falriy  Instructed  tlie  Jnry  oa 
all  ttie  Issues  Involved,  and  unless  the  record 
stkows  the  InstmctleDs  as  given  by  the  court 
we  cannot  known  whether  error  was  com< 
mitted  or  not  If  the  court  gave  the  tnstmc- 
tkm  oovorlng  all  the  Issues,  but  In  dlfler«it 
langnage,  it  was  not  ^rror  to  refuse  ttiese  re* 
quests.  In  so  far  as  tiie  assignments  of  er^ 
rar  are  based  up(m  the  refusal  vt  the  court 
to  pnmlt  certain  questions  to  be  answered. 
In  oar  view  of  the  case  tii^  were  propoly 
rejected,  as  the  only  question  to  be  deter* 
mined  was:  What  If  any,  was  the  damage 
sustained  by  the  plalntUTs  In  cutting  and 
removing  the  tlmbw  and  breaking  down  the 
foioe  and  permitting  the  destruction  of  the 
apple  trees?  These  questions  were  all  fab^ 
ly  before  the  juiy,  and  Oiey  determined  the 
qaestlons  by  their  verdict;  and  we  think 
It  is  sustained  by  the  evldmce. 

The  Judgment  Is  affirmed,  with  costs  to  re- 
spondents. 

ATTjgiTa  and  SOJAJIYAJX,  JJ^  concur. 


WHITMBR  V.  SOHBNK  (ANQBL,  Inter- 
vener). 

^nprems  Court  of  Idaho.  Jan.  18,  1906.) 
L  Tbubt  —  REaui.TiRQ  Trust  —  Option  to 

PUBCHASI  HlHINO  Pbopbbtt— FoBFEmjai. 
Where  B.  sxeentM  a  deed  In  favor  ot  A. 
for  ontain  mining  propcr^i  and  places  It  in 
escrow  to  be  delivered  to  A.  upon  his  payment 
to  the  holder  of  the  escrow  the  pnrchase  price 
to  the  credit  of  the  grantor  within  a  specified 
tlDu^  and  prior  to  the  expiration  of  the  time 
in  which  such  payment  may  be  DMde  B.  sells 
and  conveys  the  property  to  S.,  a  third  party, 
who  has  notice  of  the  escrow  to  A.,  and  of  the 
terms  and  conditions  thereof,  and  A.  falls  and 
ncfflects  to  make  the  payment  dno  on  the  es- 
crow, and  makes  no  demand  for  the  escrow 
deed,  and  makes  no  offer  of  payment  either  to 
the  grantor  or  holder  of  the  escrow,  and  Is 
not  hindered  or  dissuaded  from  so  doing  by 
either  B.  or  S.,  held,  that  A.  forfaited  and  lost 
all  hfs  rights  under  the  escrow,  and  that  8.  can- 
not be  held  as  trustee  of  a  resulting  trust  for  the 
use  and  benefit  of  A. 

2.  BsoBow— FouiLLMniiT  or  CoADiTions— 
Effect. 

Upon  fnlflUment  of  the  oondltions  of  an 
escrow  agreement  and  the  delivery  of  the  deed 
to  the  grantee,  the  deed  will  relate  back  to  the 
date  of  making  the  escrow  agreement  for  the 
purpose  vt  cutting  oit  sny  mtervenlng  righto 
or  equities  acquired  by  a  tlilrd  party,  who  oad 
notice  of  the  terms  and  conditions  of  the  es- 
crow. 

[Bid.  Note. — For  cases  in  pohtt  aeo  voL  1& 
Oent.  Dig.  Escrows.  |  14.] 

(Syllabus  by  the  Court.) 

A^^eal  from  District  Court  BUlne  Comity; 
Uttleton  Price,  Judge. 

Action  by  David  Whitmer  against  J.  A. 
Scbenk  to  establish  a  resulting  trust  Mary 
E.  Angel  intttvened  In  the  court  below,  ask-r 
ing  to  have  a  resulting  trust  decreed  In  her 
favor  against  the  defendant  Judgment  for 
Intervener,  and  against  plalntifr  and  defend- 
ant Defendant  appeals.  Bevmed. 

R.  F.  Bnller,  tar  ai^llant  McFaddoi 
ft  Brodhead,  for  respondmt  Whltrnw.  B. 
M.  Angel,  for  req>ondent  AngeL 

AILSHIB),  J.  In  December,  1901,  the  plain- 
tiff, David  Whitmer,  and  Texas  Angel,  oow 
deceased,  entered  Into  an  agreement  vrith 
one  W.  C.  Picking,  whereby  they  contracted 
and  agreed  to  sell  him  the  First  and  Sec- 
ond  West  nxtenslon  daims  to  the  Queen  of 
the  Hills  lode  mining  claim,  for  the  con- 
sideration of  f8fi,000,  to  be  paid  on  or  before 
December  4, 1808.  Picking  tiiereafter  asslgn- 
M  his  interest  in  this  contract  to  the  Belle- 
▼ne  Mining  ft  Bednctlon  Company.  At  the 
time  of  this  transaction  tiie  First  NatitHul 
Bank  of  Hailey  owned  an  undivided  one- 
third  Interest  In  the  First  West  Bxtmslon 
and  a  one>half  interest  In  the  Second  West 
Bxtenston,  for  whldi  Angel  had  previously 
secured  a  deed  to  be  executed  by  the  bank 
and  placed  in  escrow  with  B.  B.  Stewart 
Hardware  C<Hnpany.  of  Hailey,  to  be  deliver- 
ed to  Ai^  npiMi  the  payment  by  hbn  to  the 
holdar  nt  Oe  aacrow,  on  cr  btiof  Daenn- 
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ber  4,  1001,  the  mm  of  92,500  to  the  credit 
of  the  bank.  On  Jnne  27.  1901,  In  con- 
Bldowtlon  of  the  performance  ot  certain  a»- 
nsament  work,  the  bank  agreed  wltii  Angel 
to  extend  the  escrow  agreement  to  July  1, 
1002.  On  Jnne  12,  1902.  Angel  paid  the 
bank  the  snm  of  9760  on  this  escrow  agree- 
ment, for  which  the  hank  lasned  its  receipt. 
In  which  It  was  recited  that  "In  conrideraticMi 
of  wtaidi  [the  paym«it  and  assessment  work] 
the  option  heretttfore  glvm  oa  sndi  extension 
Is  hereby  extended  for  one  year,  subject  to 
all  the  conditions  therein  cratolned."  No 
further  payment  was  erer  made,  oflCered.  or 
tmdered  by  Angrt  or  on  his  acooont  under 
this  agreement  The  Bellerue  Mining  ft  Be- 
ductioQ  Company  continued  to  work  and  de- 
velop the  property  and  e^qtmded  something 
upward  of  $10,000,  and  finally  In  the  month 
of  June.  1003,  quit  work,  abandtmed  the 
property,  and  apparently  forfeited  their  op- 
tion. AtKmt  this  time  the  appellant,  Schenk, 
who  was  secretary  of  the  Bellevne  Mining  & 
Deduction  Company,  came  to  Idaho,  and  aft- 
or  looking  orer  the  situation  and  conferring 
with  Whltmer,  and  being  adTlsed  that  ttie 
company  refused  to  put  vp  any  mote  money 
for  the  purchase  of  tiie  property  w  develop- 
ment thereof,  concluded  that  he  would  In- 
dlTldnally  negotiate  with  the  hank  with  a 
Tlew  to  the  purchase  of  Its  Interest  in  tbe 
IHoperty,  In  the  that  he  might  erentnal- 
ly  save  what  he  bad  invested  in  the  oiter- 
prlse.  He  accordingly  engaged  Whltmer  to 
negotiate  with  the  bank,  and  on  the  2eth 
day  of  June,  1908,  tiie  bank  made,  executed, 
and  delivered  a  deed  to  Whltmer  In  favor  of 
Bchenk  for  all  its  Interest  In  the  First  and 
Second  West  Extension  claims  for  and  In 
consideration  of  the  sum  of  fl.TCO. 

Thi«  suit  was  commenced  in  the  lower 
court  by  Wbltmw  to  obtain  a  conveyance 
from  Schenk  to  the  plaintiff  of  all  the  In- 
terest conveyed  by  the  bank,  on  the  theory 
that  the  purdiase  price  paid  should  have 
been  credited  on  the  option  from  Whltmer 
and  Angel,  and  that  the  title  received  there- 
under should  Inure  to  the  benefit  of  the 
plaintiff.  The  administratrix  of  Angel's  es- 
tate Intervened  and  alleged  that  the  $750 
previously  paid  by  Augel  to  the  bank  on  bis 
escrow  agreement  was  a  part  of  the  purchase 
price  paid  for  the  bank's  interest  In  these 
claims,  and  that  Schenk  should  be  held  as 
a  trustee  for  the  estate  to  the  ^ent  of 
*"ViB«o  Interest  in  the  property.  The  court 
found  against  the  plaintiff.  Whltmer  and  the 
defendant,  Schenk.  and  in  favor  of  the  In- 
tervenw.  and  decreed  that  defendant  holds 
a  T>ViB«o  Interest  In  the  property  aa  trustee 
for  the  Angel  estate.  It  has  been  argued 
that  the  last  extension  granted  by  tiie  bank 
on  Angel's  option  had  exirired  at  the  time  the 
bank  deeded  the  property  to  tbe  appellant 
This  extension  was  made  on  Jnne  12,  190S, 
and  recites  that  the  option  Is  "hereby  ext^- 
ed  for  one  year."  The  appellant  contends 
that  the  one  year  was  to  run  ^m  Juno 
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12tb,  and  introduced  considerable  oral  «rl> 
denee  to  that  dM.  In  fiact  all  the  evidence 
In  the  ease  was  to  tbat  effect  onless  it  be 
said  that  the  writing  Itself  contradicts  such 

evidence.  The  reqKmdent  CMitoids  that 
since  the  option  dUnt  «xi^  until  July  1« 
1902,  and  the  extenslrai  wwm  granted  for 
<me  year,  tbat  it  was  Intended  that  the  year 
should  run  from  the  date  on  which  tiie  option 
would  have  e:q>lred  Instead  of  the  date  on 
which  the  extension  was  made.  The  court 
found,  however,  that  the  «ctenslon  was  to 
run  one  year  frtnn  July  1,  1902,  and  that  the 
option  did  not  expire  nntU  July  1, 190S.  The 
respondmt  contendsln  thlscourt  tiiat  Angel's 
opUon  had  not  expired  at  the  time  tbe  bank 
deeded  this  property  to  Schenk,  and  that 
thovfOTe  Schenk  must  be  considered  In  law 
to  have  taken  up  the  option  In  the  Interest 
of  and  for  the  use  and  ben^t  of  Angel,  and 
that  Angel's  equity  In  the  property  was 
th«^fore  saved  and  preserved  to  the  extent 
of  $7S0,  which  he  had  previously  paid  there- 
on. It  Is  admitted  that  appellant  had  notice 
of  the  escrow  agreement  which  was  in  the 
hands  of  the  EL  B.  Stewart  Hardware  0<nn- 
pau),  and  tbat  any  purchase  he  made  was 
with  notice  of  the  raistence,  terms  and  con- 
ditions th^eof.  It  clearly  appears  from 
the  evidence  that  both  the  bank  and  Schenk 
at  least  understood  and  bellered  that  the 
option  to  Angel  bad  expired  on  the  12tb  of 
June  and  prior  to  the  execution  of  the  deed 
to  Schenk.  As  we  view  the  case.  howevM, 
it  is  unnecessary  for  us  to  conaldsr  <v  dia- 
cuss  but  one  point  involved. 

Tbe  qnestlfm  iu>on  which  we  rest  our  deci- 
sion and  which  is  decisive  of  this  case  is 
this:  Augel  allowed  his  option  to  lapse  and 
become  forfeited  without  offering  or  attempt- 
ing to  make  payment  or  comply  with  the 
escrow  agreement  Nelthw  does  it  appear 
that  he  either  knew  of  or  relied  on  tbe  con- 
veyance to  Schenk.  He  nevw  cttereA  to 
pay  the  holders  of  the  escrow  agreement 
the  balance  due  either  before  or  after  the 
time  It  became  due.  He  was  to  no  wise 
hindered,  dissuaded,  or  deceived  by  the  sale 
to  Schenk  or  the  action  of  the  bank.  Schenk 
had  notice  of  the  option  to  Angel,  and  If  it 
did  not  In  fact  expire  nntU  July  1st  tbea 
Angel  could  not  have  been  to  any  manner  in- 
jured or  prejudiced  by  a  prior  sale  to  a  pur- 
chaser with  notice^  A  payment  to  the  hold«r 
of  the  escrow  to  accordance  with  tbe  re- 
quirem«Qte  thereof,  and  wlthto  tbe  time  al> 
lowed  would  have  «ititled  Angd  to  the  deed, 
and  this  deed,  after  Ito  d^ivery,  would  bare 
related  back  to  Its  execution  for  the  purpose 
of  cutting  off  any  and  all  toterventog  rights 
acquired  by  a  third  party  with  notice  of  the 
olstence  and  terma  of  the  escrow.  McDon- 
ald V.  Huff,  77  Oal.  270,  19  Pac.  499.  Angel 
having  felled  to  comply  or  offer  to  comply 
with  tbe  terms  of  the  option  or  escrow  agree- 
ment and  this  without  any  fault  of  the 
grantor  or  the  appellant  hereto,  all  his  rights 
and  prlvllegea  thereunder  lapsed.  Hie  ap- 
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ptilant  did  not  staod  In  any  rrfatlon  of  trost 
or  confidence  toward  Aogel,  and  was  under 
no  duty  to  share  wltb  Um  In  the  frnlts  of 
this  purchase.  The  fact  that  Schenk  secured 
the  property  from  the  bank  for  a  less  price 
than  Angel  bad  agreed  to  pay  for  It  cannot 
affect  either  the  legal  or  equitable  rights  of 
the  parties  In  this  suit  Angel's  contract 
was  an  entirety.  He  was  In  no  position 
to  acquire  a  part  Interest  to  the  bank's  title 
nor  an  equity  thereto  without  making  a  full 
payment.  He  was  not  prevented  from  mak- 
ing fall  payment  therefor  either  by  the  con- 
duct of  the  bank  or  the  appellant  to  whom 
the  bank  sold,  nor  did  the  conduct  of  either 
the  bank  or  appellant  make  it  Impossible  or 
any  more  dlfBcult  for  blm  to  acquire  a  per- 
fect title  thereto. 

The  Judgment  la  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  comt 
to  make  findings  and.  enter  judgment  in  ac- 
cordance with  the  views  herein  expressed. 
Costa  awarded  to  app^nt 

SULLIVAN,  J.,  concurs.  STOCKSLAG- 
EB,  C  J.,  sat  at  the  hearing  but  took  no  part 
in  tbe  dedslon. 


COLORADO  &  S.  BY.  CO.  DAVIS. 
(Supreme  Court  of  Colorado.  Dec  4,  1906.) 
AvncAif—BBiars— Stbikino  Out. 

Tbe  fact  that  appellant's  brief  contains  i 
improper  remarks  regarding  the  Judge  who  [ 
tried  the  case  la  not  necessarily  grouod  for  j 
striking  the  brief  from  the  files  and  dismissing 
the  appeal.  I 

[Ed.  Note.^ — cases  lo  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  I  810S.] 

Appeal  fnnn  Dtotrict  Court,  City  and  Coun- 
ty of  Denver ;  8.  L.  Carpoiter,  Judge. 

Controversy  between  tbe  Colorado  k 
Sbnthem  Railway  Company  and  Calvert 
J.  Davii.  From  the  Judgment  the  railway 
company  appeals.  On  motion  to  strike  ap- 
pellant's brief  from  flies  and  dismiss  the  ap- 
peal. Motion  denied. 

Dlntf,  Whitted  &  Dines,  for  appellant 
Tolles  &  Cobbey,  for  appellee. 

FEB  CUBIAM.  Appellee  moves  to  strike 
brief  of  appellant  from  the  flies  and  dismiss 
the  appeal  because  the  brief  contains  im- 
proper remarks  with  respect  to  the  Judge 
who  tried  the  case.  The  brief  Is  certainly 
Objectionable  In  the  particulars  mentioned 
in  the  motion,  but  not  to  such  an  extent  as 
will  Justify  the  court  In  striking  It  from  the 
files.  A  proper  respect  and  r^ard  for  the 
trial  Judge  demands  that  counsel  bringing 
causes  here  for  review  should  not  attack  tbe 
trial  court  or  criticise  rulings  disrespectfully, 
although  they  may  be  assigned  as  oror. 
Diamond,  etc..  H.  Oo.  ▼.  Faulkner,  17  Oolo. 
9,  28  Pac.  472. 

The  motion  is  deniodp 

Motion  denied. 


FBAZIEB  V.  8HOUF. 
(Supreme  0>urt  of  Colorado.   Dec.  4,  IMtL) 

Apfeai/— SumoixncT  or  EvioBnoB. 

Findings  will  not  be  dlstnrbed  on  appeal, 
there  being  evidence  to  sustain  eltiisr  than  or 
oppoeite  findings,  according  as  tbe  testimony  for 
the  one  or  the  other  party  was  believed. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  8, 
Cent  INg.  Appeal  and  Error,  |  8968.) 

Appeal  from  District  Oomrt;  Ohaffee  Oonn- 
ty;  M.  S.  Bailey,  Judge. 

Action  iQr  Mai^ret  Sbonp  against  Kate 
Frazler.  Decree  ftw  plaintiff.  D^mdant 
apiwals.  Affirmed. 

J.  O.  Taylor  and  Wells,  Thompson  ft 
Chiles,  for  appellant.  Schoolfleld  ft  CSiam-. 
berlln  and  A.  B.  Miller,  for  appellee. 

OUNTEB,  J.  This  was  an  action  by  ap- 
pellee, Margaret  Sboup,  to  set  aside  a  deed 
made  by  her  to  appellant,  Kate  Frazler.  Af- 
ter a  trial  to  tbe  court,  and  Its  findings  fw 
appellee,  a  decree  was  entered  granting  the 
relief  prayed,  to  review  whicb  is  this  appeal. 

nie  court  found  that  Margaret  Shoup  was 
the  owner  In  fee  of  certain  real  estate;  that 
while  she  was  such  owner,  appellant  "be- 
ing the  trusted  and  confidential  friend  and 
business  agent  and  adviser  of  appellee.  "In 
violation  of  her  trust,  and  by  fraud  and  un- 
due infinence  and  oppression,  did  unjustly 
and  unlawfully  Induce"  appellee  "to  execute 
and  deliver  to  her,  appellant,  a  warranty 
deed"  to  said  real  estate;  that  tlie  purpose 
of  appellant  In  procuring  tbe  deed  was  to 
cheat  and  defraud  appellee ;  that  appellee  at 
the  time  she  was  so  fraudulently  lmi>osed 
upon  by  appellant  "was  old  and  Illiterate,  in- 
firm in  mind  and  body,  and  mentally  incapa- 
ble of  intelligently  attending  to  business  or 
^titectlng  her  financial  Interests."  It  is 
urged  by  appellant  that  the  evidence  was  In- 
sufHcient  to  sustain  sncb  flndlngs  and  the 
consequent  decree. 

It  would  serve  no  useful  purpose  to  set  out 
the  evidence  In  detail.  It  must  suffice  to 
say  that  the  evidence  for  the  appellee.  If  cred- 
ited, sustained  the  findings  of  the  trial  court, 
while  tbe  evidence  for  appellant  If  bellved, 
sustained  her  defense  of  a  traverse  of  tbe 
matters  charged  In  tbe  complaint  and  by  ttie 
findings  of  tbe  trial  court  declared  to  be  tru& 
This  question  of  credibility  was  fw  the  trial 
court  It  had  advantages  for  passing  upon 
the  evidence  this  court  has  not  Among  ttie 
aids  It  possessed  was  having  before  It  and 
hearing  tbe  testimony  of  the  aged  appellee, 
whom  the  lower  court  found  to  be  "Infirm 
In  mind  and  body  and  meotally  Incapable  of 
Intelligently  attending  to  business  or  pro- 
tecting her  financial  Interests."  It  also  heard 
the  testimony  of  tbe  appellant  to  the  entire 
transaction,  and  at  the  conclusion  of  tbe  evi- 
dence In  tbs  case  fonnd  that  "tbe  purpose 
of  appellant  In  procuring  tiie  deed  was  to 
Cheat  and  defraud  appellee."  There  was  evi- 
dence to  rapport  tbe  flndlngs  of  tbe  trial 
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court  By  these  we  are  bound.  The  flnfllwga 
Justlfled  the  decree. 

We  do  not  nndenrtand  that  It  la  e^ooaly 
contended  that  any  error  waa  committed 
in  the  disallowance  of  the  counterclaim  of 
appellee.  There  was  no  error,  bowerer,  In 
such  disallowance,  and  the  Judgment  ahonld 
be  affirmed. 

Affirmed. 

The  CHIBT  JUSTIOB  and  HAXWBLI^  J., 

concur. 


TAN  BUSKIBK  v.  STATS  BANK  OF 
BOCKT  FOBD. 
(Supreme  Ooart  of  Colorado  Dw:.  4,  1005.) 

1,  BnXB  ARD  Notes— CHtOKa—WarmN  Ao- 
CKPTAHCii— Statutes. 

Under  Negotiable  Instrameat  Law  (Laws 
1897.  p.  23S.  c.  64)  I  126,  deflning  a  bill  of  ex- 
chanse,  section  185,  p.  246,  declaring  that  a 
check  la  a  bill  of  exchange  drawn  on  a  bank 
and  sabject  to  the  law  applicable  to  a  bill  of 
exchange,  section  143,  p.  238,  providing  that  a 
che<dc  need  not  be  presented  for  acceptance, 
and  section  189,  p.  246,  providing  that  a  bank 
is  not  liable  to  the  holder  tintll  It  accepts  or 
certifies  it,  a  drawee  of  a  check  is  not  liable 
to  the  holder  until  it  accepts  or  promises  to 
pay  It  in  writing. 

[EkL  Note. — For  cases  in  point,  see  vol.  7* 
Cent.  Dig.  Bills  and  Notes.  B  20,  21.] 

2.  FBAni>— Falsi  RiPBESiNTATioif— Failuu 
or  Dbawez  to  Pat  Check. 

Where  the  only  claim  of  the  holder  of  a 
dieck  to  recover  from  the  drawee  is  based  on 
the  drawee's  statement,  in  reeponfle  to  an  In- 
qnirr  whether  the  check  was  good,  that  it  was 
good  as  being  in  Ic^al  effect  a  promise  to  pay 
the  che<A  on  presentment,  and  there  :ivas  no 
pretense  that  the  Information  given  was  false, 
but  it  was  conceded  that  it  was  tme,  there 
could  be  no  recover?  from  the  drawee  in  an 
action  for  fraud  on  its  failure  to  pay. 

Appeal  from  Otero  County  Oonrt;  Marlon 
F.  MlUer,  Jndge^ 

Action  by  the  State  Bank  of  Rocky  Ford 
against  H.  Tan  Bnskirk.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

Fred  A.  Sabln  and  R.  I.  Beall  (Calvin  m. 
Beed,  of  counsel),  for  appellant  O.  O.  Hess, 
for  appdlee. 

CAMPBBLL,  J.  Hie  parties  an  doing  a 
separate  banking  bnsiness  in  the  same  town. 
A  check  drawn  on  the  appellant  by  one  of 
Its  depositors  was  by  the  payee  presented  for 
payment  to  the  appellee.  Appellee  tele- 
phoned to  appellant,  asking  If  the  check  was 
good,  and  was  informed  that  it  was  "good," 
or  "all  right."  This  was  the  extent  of  the 
information  given,  and  there  was  no  promise 
by  appellant  that  It  would  accept  or  pay  the 
check,  unless  the  information  given  Is  in 
law  that  promise.  Appellee  then  paid  the 
check  upon  the  strength  of  the  foregoing 
r^ly  to  its  question,  but  otherwise  would 
not  haTe  cashed  It.  A  few  minutes  there- 
after the  drawer  appeared  b^ore  the  drawee 
(api>ellaDt)  and  stopped  payment,  of  which 
appellant  Immediately  advised  the  appellee. 


Afterwards,  and  on  the  same  day,  when  ap- 
pellee ttfesented  the  check,  duly  Indorsed, 
to  appellant  for  payment,  the  latter  refused 
to  pay  It  because  It  bad  been  directed  by  Its 
depositor  not  to  do  so,  although  at  the  time, 
the  drawer  had,  and  still  has,  with  appellant 
sufflcloit  funds  for  such  payment.  Thereupon 
this  action  was  brouj^t  by  appellee  against 
appellant  to  recover  the  amount  of  the  check, 
upon  the  ground  that  appellant  had  promised 
to  pay  it  ^e  trial  court  submitted  the 
case  to  the  jury,  upon  the  theory  that  the 
cause  of  action  stated  In  the  complaint 
setting  up  the  foregoing  facts,  was  based 
upon  an  Implied  parol  promise  to  pay.  The 
verdict  and  judgment  were  for  the  plaintiff, 
and  the  defendant  appeals. 

The  two  chief  points  relied  upon  by  de- 
fendant below  (appellant  here)  are  (1)  that 
under  our  negotiable  Instrument  law  passed 
In  1897  (Sees.  Laws  1897,  p.  210,  c.  64)  an 
action  will  not  He  in  favor  of  the  bolder  of  a 
check  against  the  drawee,  unless  and  nntfl 
the  same  is  accepted  or  certified  by  the 
drawee,  which  acceptance  or  certification 
must  be  In  writing;  and  (2)  that  if  a  parol 
acceptance  or  promise  to  pay  is  binding,  no 
such  promise  was  established  by  the  evi- 
dence. 

1.  The  courts  of  Bngland  and  America 
have  often  held  that  the  common  law, 
though  many  of  the  roles  and  principles 
applicable  to  bills  of  exchange  apply  to  bank 
checks,  the  two  kinds  of  Instruments  are  not 
Identical.  Regardless  of  the  common-law 
rights  of  the  parties  under  the  facts  of  this 
case,  we  think  there  can  be  no  doubt  as  to 
the  correctness  of  appellant's  leading  con- 
tention that  under  oar  negotiable  Instru- 
ment law,  the  drawee  of  a  check  is  not  liable 
to  the  holder,  unless  and  until  he  accepts  or 
promises  to  pay  the  same,  and  stich  assent 
to  his  liability  must  be  In  writing.  Secti«n 
126  of  our  act  defines  a  bill  of  exchange  as 
"an  unconditional  order  In  writing  addressed 
by  one  person  to  another,  signed  by  the 
person  giving  It  requiring  the  person  to 
whom  It  Is  addressed  to  pay  on  demand  or 
at  a  fixed  or  determinable  future  time,  a 
sum  certain  in  money  to  order  or  to  bearer." 
Section  185  reads:  "A  check  is  a  blU  of 
exchange  drawn  on  a  bank  payable  on 
demand.  Szcept  as  herein  otherwise  pro- 
vided, the  provisions  of  this  act  applicable  to 
a  bill  of  exchange  payable  on  demand  apply 
to  a  check."  At  the  common  law,  a  bill  of 
exchange  payable  on  demand  need  not  be 
presented  for  acceptance.  Indeed,  strictly 
speaking,  there  Is  no  snch  tiling  as  acceptance 
of  a  check  la  the  ordinary  sense  of-  the  term; 
yet  by  consent  of  the  holder,  the  drawee 
bank  may  enter  Into  an  engagement  quite 
similar  to  that  of  acceptance  by  citifying 
tiie  check  to  be  good,  instead  of  paying  it 
2  Daniel  on  Negotiable  Instmmaiti  (4th  Bd.) 
1 1601 ;  section  143  of  our  act  A  <Aeck  hi  a 
species  of  bill  of  exchange,  vis.,  that  particu- 
lar kind  of  a  blU  whidi  la  drawn  on  a  bank 


Digitized  by 


Colo) 


ICOIT  T.  SCOTT. 


779 


and  psyable  on  demand.  VnAer  otir  act,  It 
need  not  be  presented  for  acc^tance,  nnleaa 
It  contains  an  expran  atlpolatlon  to  that 
«ffect  Section  143. 

Before  the  paasase  of  our  negottable  in- 
atmmait  law,  this  conrt  had  ruled.  In  accord- 
ance with  fbo  weight  of  authority,  that  a 
rl^bt  of  action  does  not  exist  In  favor  of  the 
tkolder  of  a  chetA  against  the  drawee  bank 
where  there  has  been  by  the  latter  no  ac- 
c^tance  or  i>romlse  to  pay.  Oolo.  Nat. 
fiank  T.  Boettcber.  6  OOla  185,  40  Am.  Rep. 
142,  reaffirmed  In  Boettcber  t.  Oolo.  Nat 
Bank,  16  Oolo.  16^  24  Fac.  582.  Onr  statnte 
has  ttxpreaaly  ao  Miacted.  Section  169.  The 
same  cana,  at  least  tacitly,  recognised  the 
doctrine  tbat  anch  aceqptanee  or  Implied 
promlae  might,  In  the  abaence  of  a  statntB  to 
the  contrary,  be  proved  by  parol  testimony, 
but  this  doctrine  ia  abrogated  oar  statnte 
as  we  proceed  to  show.  According  to  this 
-statute,  tbongh  all  bills  of  exchange  are  not 
«hecka,  yet,  as  a  dieck  Is  thweln  expressly 
said  to  be  a  Ull  of  exchange  drawn  tm  a 
bank,  and  payable  on  demand,  amy  dieck 
la  a  bUl;  that  la.  It  Is  a  species  of  a  bill. 
So  that,  though  a  check  need  not  be  pre- 
sented for  acceptance  In  Mder  to  reoider  tb* 
parUea  ttioeto  liable,  still,  as  the  check  It- 
self does  not  operate  aa  an  assfgnment  of 
any  part  of  12ie  fond  to  tiie  credit  of  the 
draww  wltb  ttie  bank,  and  the  drawee  bank 
is  not  liable  to  the  holder,  miless  and  tmtU 
It  accepts  <x  certifies  the  check  (section  189) 
and  aa  (sectlan  186),  except  as  in  the  act 
oOierwIse  provided,  all  of  its  provislcms  ap- 
^cable  to  a  bill  of  exchange  payable  on  de- 
mand aiq^ly  to  a  check,  and  as  no  contrary 
provfskKU  for  the  acceptance  of  or  ivomlse  to 
pay,  a  check  has  been  made,  the  provision 
applicable  to  a  bill  of  exchange  that  accept- 
ance or  cortiflcation,  when  made,  must  be  In 
writing,  applies  also  to  a  check.  There  be- 
ing no  pretense  In  this  case  that  the  promise 
to  pay,  or  certlfl cation,  or  acceptance,  of  the 
•check  sued  npon  was  In  writing,  the  holder 
was  not  «ititled  to  sne  the  bank  npon  it. 
There  are  distinctions  between  an  action 
«D  a  bill  <a  check  as  an  accepted  bill  and  one 
fonnded  on  a  breach  of  promise  to  accept 
Boyco  V.  Edwards,  4  Pet  111,  7  L.  Ed.  799 ; 
Henrietta  Nat  Bank  v.  State  Nat  Bank,  80 
Tex.  648,  16  S.  W.  321,  26  Am.  St  Rep.  773. 
Bat  we  do  not  consider  that  snch  distinctions 
are  important  here.  This  action  was  based 
vpon  a  parol  promise  to  pay  the  check.  Ac- 
ceptance ot  a  bill  at  common  law,  and  under 
■onr  Btatute,,is  merely  the  signification  by  the 
drawee  of  his  assent  to  the  order  of  the 
■drawer.  The  legal  meaning  of  an  acc^t- 
ance  Is  that  the  acceptor  engages  to  pay  ths 
tnstnunent  according  to  the  tenor  of  his  ac- 
ceptance. In  other  words,  It  is  a  promise 
to  pay.  Seas.  Lawa  1897,  pp.  223,  236,  c.  64, 
M  02.  1S2;  1  Daniel  on  Neg.  Inst  (4th  Ed.) 
I  475.  This  action  is  one  by  a  holder  of  a  I 
■check  against  the  drawee,  based  upon  a  | 


parol  promise  of  the  latter  to  pay,  and  it 

cannot  be  maintained. 

2.  It  Is  well  to  observe  that  this  to  not  an 
action  to  recow  money  lost  by  the  fraud  or 
wrongdoing  of  another,  and  if  such  were  the 
cause  of  action  pleaded — the  evidence  would 
not  snppcfft  It  The  only  claim  made  by 
plaintiff  Is  that  the  information  which  the 
appellant  gave  In  response  to  an  Inquiry  waa, 
in  legal  effect,  a  promise  to  pay  the  cheek 
when  the  same  was  presented  for  that  pur- 
pose. There  to  no  pretense  that  the  Informa* 
tlon  given  was  false ;  It  to  conceded  that  the 
answer  to  plaintiff's  Inquiry,  on  which  the 
inomlse  rests,  was  true ;  hence  there  la  prea- 
ait  here  no  element  of  an  action  ex  delicto. 
In  thus  dtoposlng  of  the  case,  upon  the 
ground  that  a  promise  such  aa  here  relied 
iQKm  must  be  in  writing,  we  are  relieved  ctf 
the  necessity  of  considering  whether  the 
mere  oral  statement  by  the  drawee  bank  tbat 
a  check  drawn  upon  It  to  "good"  or  "all 
right"  gives  rise  to  an  actl<m  In  favor  of  one 
who  parts  with  money  upon  the  faith  of  It 

The  Judgment  should  be  reversed,  and  the 
canse  remanded,  with  InstructlfHUi  to  the 
trial  court  to  «ii«m<iff  the  action. 

Reversed. 

OABBEBT,  a  J.,  and  STBEUt  J.,  concof. 


MOTT  V.  SCOTT. 
(Supreme  Oourt  of  Colorado.  Dee.  4. 1005.) 

L  TBESPASB  —  PLXADXHa  — Vabiancs  —  Bx- 

BIS  OF  RKCOVEBT. 

Where  a  complaint  for  damaaes  caused 
by  the  trespaas  of  cattle  bases  tiie  rwht  of  re- 
covery solely  on  plaintiff's  ownmhq>  of  the 
premises  on  which  the  trespass  was  committed, 
evidence  of  an  assignment  of  the  caase  of  ac- 
tion for  the  tre^>a8s  to  plaintiff  from  an  al- 
Iwed  lessee  ot  a  portion  of  the  premises  Is  In* 
aunisflible. 

2.  Anihau  —  TaxsPASSBa  —  Liabiutt  or 

OWKBB. 

Aq  owner  of  cattle,  who  makes  a  contract 
with  a  tenant  In  possession  of  a  ranch  to  pas- 
ture the  cattle,  and  Intmsts  the  possesiion  and 
control  of  the  cattle  to  anch  tenant  is  not  liable 
to  the  owner  of  the  demised  premises  for  the 
act  of  the  tMiant  in  wroogfally  turning  the 
cattle  npcm  the  land. 

[Ed.  Note.— -For  cases  In  point,  see  voL  2, 
Cent  Dig.  Animals,  H  85&-m] 

BkTor  to  Weld  County  Oourt;  John  T. 
Jacobs,  Judges 

Action  by  Adonlram  J.  Scott  against 
Henry  Mott  Ttun  was  a  Judgment  In  ta.- 
vor  of  plalntlfl^  and  defendant  brings  error. 
Reversed. 

H.  If.  Hlnor.  for  plaintifl  In  wror.  T.  W. 
Hoyt,  for  defMidant  In  oror. 

HAXWBUi,  J.   Defendant  in  error,  as 
platntur  b^ow,  recovered  Judgment  against 
plaintiff  in  error  for  damages  alleged  to 
have  been  sustained  by  reason  of  the  fact 
I  that  plaintiff  in  error,  without  permission, 
I  turned  Into  and  upon  a  ranch,  aUeged  to- 
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have  been  owned  by  and  In  the  poweaslon 
of  defendant  in  error,  a  herd  of  cattle  which 
destroyed  and  damaged  growing  crops,  pas- 
turage, and  hay  land  to  the  amoont  sued  for. 
It  appears  from  the  evidence  that,  January 
2,  1889,  Walter  I.  Scott,  by  A.  J.  Scott  (de- 
fendant In  error) ,  bis  agent,  leased  the  ranch 
for  a  term  of  one  year  to  one  Miller;  tiiat 
Scott,  the  agent,  became  dlesatlsQed  with  the 
manner  In  which  MUler  was  conducting 
operations  npon  the  ranch,  and  sought  to 
have  Miller  surrender  or  release  to  blm  a  por- 
tion of  the  ranch  comprlsinK  the  meadow, 
bay,  and  pasturage  lands.  As  to  the  terms 
of  this  arrai^ement  there  ia  an  irreconci- 
lable conflict  In  the  testimony  of  Scott  and 
Miller ;  Scott  contending  that  Milter  released 
all  the  land,  except  60  acres  which  be  had 
theretofore  seeded  to  wheat;  Miller  contend- 
ing be  only  released  the  right  to  make  the  hay 
crop,  reserving  the  right  to  the  possession 
of  the  ranch  and  the  pastnrage  and  meadow 
land. 

It  la  undisputed  that  Miller  remained  In 
possession  of  the  ranch  until  after  the  acts 
complained  of,  out  of  which  tbe  damage  Is 
alleged  to  have  arisen. 

Miller  and  Mott,  plaintiff  In  wror,  testified 
that  Mott  delivered  the  herd  of  cattle  to 
MUler  to  pasture,  wbo  tamed  tbe  cattle  in- 
to and  upon  tbe  lend.  This  testimony  Is 
undisputed.  At  or  about  tbe  time  Bcott  at 
tempted  to  secure  from  MUler  a  release  of  a 
portion  of  the  ranch  he  (Scott),  lij  a  verbal 
lease,  attempted  to  let  the  hay,  meadow,  and 
pasture  lands  to  <me  WaddelL  It  Ja  not  al 
all  clear  from  the  evidence  just  what  thla 
arrangranent  with  Waddell  wbb.  There  la 
no  evidence  whatever  In  ttie  i«cord  to  show 
tbat  Waddell  took  or.  bad  possession  of  the 
premises,  ezc^t  wo  tax  as  necessary  to  Ir- 
rigate tbe  land  and  make  tbe  bay  crt^ 
Prior  to  the  cfflumeneement  of  this  salt 
Waddell  assigned  In  writing  to  Bcott  all  his 
right,  title,  and  interest  in  and  to  any  dam- 
ages due  or  to  become  due  blm  from  Mott 
(plaintllf  In  error)  on  account  of  matters  al- 
leged In  the  complaint.  Tbe  court  found 
that  Scott  bad  no  cause  of  action  under  his 
deed,  and  that  tbe  only  cause  of  action  he 
had  was  by  virtue  of  the  asslgmnent  from 
Waddell.  The  Judgment  against  plaintiff  in 
error  was  for  (40,  to  reverse  which  a  writ 
of  error  was  sued  out  of  tbe  Court  of  Ap- 
peals.  This  Judgment  cannot  be  sustained. 

1.  The  complaint,  which  Is  one  count,  al- 
leged "that  at  all  times  herein  mentioned 
plalntUf  was  tbe  owner  of  a  certain  farm 
In  said  county  and  state  consisting  of  160 
acres  of  land,  etc."  There  Is  no  averment  in 
the  complaint  that  plalntlfC  claimed  or  relied 
upon  the  assignment  from  Waddell.  Sucb 
allegation  was  necessary  to  admit  proof 
thereof.  It  Is  a  familiar  rule  that  the  allega- 
tions and  proof  must  coirespond,  and  that 
the  defendant  Is  not  required  to  meet  and 
overcome  evidence  not  leqKmslve  to  the 


pleading.  Miller  t.  Hnllook,  9  Colo.  663,  18- 
Pac.  Ml;  Tucker  v.  Parks,  7  Colo.  G^~G&, 
1  Pac.  427. 

Plaintiff  In  error  objected  to  tiie  admission 
of  evidence  relating  to  tbe  assignment  iqK>iik 
the  ground  that  It  bad  not  been  plead,  and 
also  moved  a  nonsuit  on  the  same  ground. 
Leave  to  amend  the  complaint  waa  not  re- 
quested. There  was  no  walvw  of  the  vari- 
ance 

2.  The  undisputed  evidence  showed  that 
plaintiff  in  error  did  not  turn  the  cattle  into 
or  upon  the  ranch ;  tbat  he  made  a  contract 
with  Miller,  the  tenant  In  possession  of  the 
ranch,  to  pasture  the  cattle;  and  tbat  Mlller» 
as  bailee  of  plaintiff  in  errcw,  turned  the  cat- 
tle upon  tbe  land,  and  tbat  be  bad  possession 
and  control  of  tbe  catUe.  "The  liability  for 
the  trespass  of  anlmala  arises,  not  from  own- 
ership, but  from  possession,  for  only  tbe  per- 
son  having  possession  of  tbe  animals  can  ex- 
ercise control  over  them  and  prevent  them 
from  doing  mischief.  It  follows  that  tbe 
owner  of  animals  In  charge  of  an  agistor  is 
not  liable  for  their  trespasses."  2  Am.  ft 
Bng.  Bncy.  10,  and  authorities  there  dted; 
Ward  V.  Brown,  94  111.  807,  18  Am.  Rep.  661 ; 
Roesell  V.  Cottom,  81  Pa.  625.  The  com- 
plaint having  been  framed  upon  tbe  theory 
tbat  defendant  was  liable  for  damages  and  In- 
juries suffered  by  reason  of  the  tact  that 
be  turned  tbe  cattle  Into  and  npon  tbe  prem- 
ises, there  b^ng  no  evidence  in  the  record 
to  sustain  this  position,  under  the  rule  last 
above  stated,  the  d^endant  was  not  liable 
for  tbe  damages  occaslwied  1^  the  cattle. 

For  tbe  reasons  above  steted,  tlie  Judg- 
ment must  be  reversed. 

Reversed. 

The  CHIEF  JU8TI0E  and  OUMTBB, 
concur. 


WILLIAMS  .et  aL  v.  BLDORA-EMTBR^ 

PRISE  GOIjD  MININa  00. 
(Supreme  Conrt  of  C^orado.  Dec  4,  UOOL) 

1.  Mines  jlnd  MinasAU — LaAsn-Opnoii  *o 

PUBCHASB — VAXI  DITT. 

Though  a  mining  lease,  containing  also 
an  option  to  the  lessee  to  purchaae,  waa  not 
signM  by  the  lessee,  bo  that  the  part  reUting 
to  the  nle  was  originally  nudum  pactum.  It 
nevertheless  became,  on  payment  w  iwrt  of 
the  purchase  price,  converted  Into  an  enforce- 
able contract  of  sale. 

2.  SAlfS-^LlZITS  FOB  LAnOB  AND  MATKBIAI& 

Where  there  was  no  reijalrement,  in  a 
contract  of  sale  contained  ia  a  mining  lease 

gving  the  lessee  tbe  option  to  ptfTchase,  that 
e  proposed  purchaser  should  do  any  work  or 
make  any  improvements  on  the  mine,  and  poa- 
session  of  the  mine  was  not  given  theaiennder, 
but  under  the  contract  of  leasing,  at  a  stipu- 
lated rent  In  the  nature  of  a  royalty,  a  lien 
for  labor  and  material  could  not  be  oiforced 
against  flw  vendor  on  die  ground  that  the 
labor  and  material  fumUhed  were  oontraeted 
for  bv  a  vendee  in  ^xMuessIon  under  a  contract 
of  sale  which  required  Idm  to  make  improve* 
menta. 
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Where  labor  was  performed  and  material 
fnrnlBhed  to  one  In  possession  of  and  develop- 
ing mlnioK  properly,  whose  only  relation  to 
the  propert7,  so  far  as  concerned  any  require- 
ment of  work  thereon,  was  that  of '  a  mere 
lessee,  no  lien  therefor  conld  be  enforced 
acainst  the  owner  of  the  mine. 

Appeal  from  District  Court,  Bonlder  Coun- 
ty ;  Christian  A.  Bennett,  Jndge. 

Action  by  O.  Li  Williams  and  otbers  against 
the  Eldora-Enterprise  Gold  Mining:  Company, 
Impleaded  with  tbe  Enterprise  Mining,  Mill- 
ing &  Reduction  Company  and  others.  From 
a  jn^ment  In  favor  of  defendants,  plaintllEB 
appeal.  Affirmed. 

Qiffln  A  Rowland  and  Toang  &  Luethi,  for 
aivellanta.  Sylvester  fi.  Downer,  for  «p- 
pellees. 

CAHPBBIX,  J.  Action  to  enforce  a  me- 
cbanlc*s  Hen  on  mining  property.  Tbe  de- 
fendant reduction  company  held  a  bond  and 
lease  on  tbe  defendant  mining  company's 
mine.  The  consideration  for  tbe  property, 
under  the  option  to  purchase,  was  the  pay- 
ment of  certain  sums  at  designated  times 
and  one-half  the  expenses  to  be  Incurred  in 
procuring  a  patent  Provision  was  made 
for  possession  of  the  mine  under  the  con- 
tract of  leasingf  which  permitted  the  lessee 
to  mine,  remove,  and  sell  ore  therefrom,  and 
contained  the  usual  clauses  for  mining  in  a 
workmanlike  manner,  keeping  the  mine  In 
safe  condition,  allowing  the  lessor  to  Inspect 
tbe  mine  and  the  lessee's  books,  and  a  for- 
feiture for  failure  by  the  leasee  to  keep  Its 
covenants  under  the  lease.  The  lessee  was 
required  to  commence  work  within  three 
days  from  the  date  of  the  contract,  and 
agreed  to  work  two  shifts  continuously,  with 
at  least  five  men  on  each  shift,  except  when 
delayed  by  unavoidable  accidents.  There 
was  reserved  as  rent  a  royalty  of  15  per 
cent  of  the  net  proceeds  of  ore  mined,  and  this 
n^alty  formed  no  part  of  tbe  pnrcbase  price, 
under  the  optl(m.  There  were  clauses  in  tbe 
writing  providing  that,  nptm  d^ult  in  the 
prescribed  payments  under  tbe  option  at  1h» 
times  spedflsd.  or  for  defanit  in  keepUig  the 
covenants  of  the  lease,  the  reduction  company 
forfeited  previous  payments.  If  any.  and  al- 
ao  the  right  of  possession.  The  reduction 
company  made  one  or  more,  but  not  all,  the 
payments  upon  the  purchase  price,  under  the 
optlCMi,  and,  falling  fully  to  parform,  for- 
feited Its  rights  thereonder.  It  took  pos- 
sesfldon  of  the  mine  tmder  the  lease.  In 
working  the  {ffopertgr  certain  material  was 
furnished  to,  and  work  and  labor  done  for, 
the  lessee,  for  wbicb  material  and  work  a 
lien  is  sought  to  be  enforced  cm  the  Interest 
of  tbe  lessor  mining  company,  the  owner  ot 
the  mine.  Tbe  district  court  held  that  owt 
statute  does  not  give  It  as  against  the  ownw, 
and  the  Hen  claimants  have  brought  tbe  case 
here  appeal. 

The  instnunttit  which  evidenced  tbe  agree- 
ment ot  tbe  parties  is,  in  form,  tbe  ordlnarr 


mining  lease  in  general  use  in  this  state,  with 
an  cation  of  purchase.   Though  there  was 
but  one  writing.  It  concerned  two  entirely 
separate  and  Independent  transactions,  the 
one  a  lease  with  rent  reserved  as  royally,  tbe 
other  an  option  to  buy.   The  writing  was  not 
signed  by  the  reduction  company.   That  part 
of  It  relating  to  the  sale  was  originally 
nudum  pactum  but  upon  the  payment  of  tbe 
whole,  or  part,  of  the  purchase  price,  became 
an  enforceable  contract  of  sale  agaioist  the 
vendor.    In  Wilkins  v.  Abell,  26  Colo.  462. 
58  Pac.  612,  It  was  decided  that  a  mechanic's 
lien  will  not  attach  to  the  Interests  of  an 
owner  of  a  mine  for  work  done  or  material 
furnished  in  working  or  developing  the  same^ 
where  the  work  Is  done  or  material  furnished 
at  the  Instance  of,  or  under  contract  with, 
one  jvhose  only  Interest  is  that  of  a  lessee 
The  claimants  here  say  that  this  case  Is  not 
controlled  by  that  declsii»i,  but  AUls  within 
the  doctrine  declared  in  Sbaplelgb  v.  Hull, 
21  Colo.  418.  41  Pac.  IIOS,  and  Colo.  Iron 
i  Works  T.  Taylor  12  Oolo.  App.  451,  06  Pac. 
:  942.   In  these  two  cases  It  was  held  that 
i  under  a  contract  of  sale  ot  real  estate  whidt 
I  requires  tbe  purchaser  to  make  certain  Im- 
I  provementa  thereon  as  a  part  of  ttie  con- 
j  slderatl<m.  the  pnrchaew  becomes  tbe  agent 
I  of  the  voidor  for  that  purpose  and  both 
i  the  title  of  the  voidor  and  tbe  vraidee  Is  biU>- 
I  ject  to  a  Hen  for  materials  furnished  and 
i  labor  performed  in  the  erection  of  such  im- 
provements by  the  purchaser.   In  the  subae- 
qneat  case  of  Antlers  Park  R.  M.  Oo.  v. 
Cunningham  et  al.,  29  Colo.  284.  68  Pac.  226, 
it  was  sought  to  extend  this  doctrine  to  a 
lease  of  mining  property,  where,  as  a  part 
consideration  for  ita  «cecutlon,  the  lessee  was 
required  to  make  permanent  Improvements 
and  erect  buildings  on  the  leased  jwemlses. 
It  was  not  necessary  in  the  last-cited  case  to 
decide  whether  the  doctrine  contended  for 
applied,  because  the  evidence  did  not  show 
what  part,  if  any,  ot  tbe  material  furnished 
or  labor  performed  was  furnished  or  dime 
In  the  erection  of  the  Improvements  con- 
templated. 

The  case  at  bar  does  not  come  within  ttie 
prlndples  of  Uie  Sbaplelgb  Case,  supra, 
though  we  concede  that  the  option  was,  by 
payments,  converted  Into  an  enforceable  con- 
tract of  sale.  There  was  no  requirement  In 
the  omtract  of  sale  that  the  proposed  pur- 
chaser should  do  any  work,  or  make  any  im- 
provements,  on  the  mine,  nor  was  possession 
of  the  mine  given  thereunder.  The  posses- 
sion of  the  reduction  company  was  under  the 
contract  of  leasing,  and  was  solely  tor  the 
purpose  of  working  and  develoiring  tbe  mine, 
under  tbe  lease,  at  a  stipulated  roit  in  the 
nature  of  royally.  A  Uea,  therefore,  does 
not  olst  as  f^lnst  the  vendor  owner,  on 
the  ground  that  the  work  and  material  were 
contracted  for  by  a  vwdee  In  pcMaeaslon  un- 
der a  ctmtract  of  sale  which  required  him  to 
make  improvonents.  Nor  can  a  lien  be  as- 
serted as  against  the  lessor  owner  on  the 
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ground  that  fbe  leuee  liwe  oocnpled  Bome 
relation  to  the  mine,  with  reapeet  to  the  work- 
ing of  It,  other  than  that  ot  lessee,  nw  canr 
tract  id  leasing  did  not  call  for  tiie  erectlcHi 
of  any  pmnanent  Improrwnents.  Its  only 
rcqnirement  of  the  lessee  In  respect  to  woA 
was  that  It  ^ould  begin  deTOl<viiient  work 
within  a  certain  time,  and  coatmnonsly  em- 
ploy two  shifts  of  five  men  each.  In  the  na- 
ture of  things,  a  lease  of  a  mine  ccmtonplates 
that  the  lessee  mnst  do,  at  least,  ordinary 
development  work.  A  mine  is  valuable 
principally,  If  not  wholly,  on  account  of  the 
ore  It  contains,  and  to  extract  the  same  nec- 
essarily requires  woA  to  he  done  upon  It 
The  work  required  here  was  merely  ordinary 
development  work,  which  bringB  the  case 
within  the  holding  in  Wllklns  v.  Abell,  supra. 
In  other  words,  the  labor  performed  and  ma- 
terials furnished  by  the  dalmants,  tor  which 
a  lien  Is  sou^t,  were  done  tor,  and  famished  { 
to,  one  who  was  In  possession  and  develop-  | 
Ing  the  same,  whose  <mly  relation  to  the  | 
prc^ierty,  so  far  as  concerns  any  requirement  i 
of  woA  thereon,  was  that  of  a  mere  lessee. 
Other  cases  in  line  with  our  conclusion  are 
Blaher  v.  ShulU  11  Oolo.  App.  822,  62  Pac. 
1115;  Schwelcer  r.  Mansfield,  14  Colo.  App. 
286;  00  Pac.  848;  LltUe  Valeria  H  ft  M.  Ga 
V.  IngwsoU.  14  Colo.  App.  240,  69  Pac.  -9T(K 
In  Couch  V.  Welsh,  24  Utah,  36,  66  Pac  600, 
an  Instmmoit  quite  like  that  under  conslder- 
attcm  was  held  to  be  a  lease  with  an  option 
to  purchase 

The  Judgmoit  bdow  Is  right,  and  shonld 
be  affirmed. 

Affirmed. 

QABBBBT,  a  J.,  and  8TEBLB,  X,  cancor. 


FULLER  et  al.  v.  HAOBB. 
(Snpreme  Conrt  of  Ore«oii.  Dec  4,  190S.) 

1.  Statutes  —  BimoAcnvn  Ofebatioii  — 

CUBA.TIVE  Acts. 

The  Legislature  may,  nnlMS  prohibited  by 
the  CoDBtitatlon,  retroBpectively  validate  or 
legalize  Judicial  or  execution  ^ea,  although 
the  defects  or  irregularities  therein,  are  such 
as  to  render  such  sales  inoperatiTe^  provided 
it  does  not  undertake  to  iDfase  lite  into  pro- 
ceedings utterly  void  for  want  of  Jurisdiction. 

2.  Guardian  and  Wabd  —  Salbs  bt  Quab- 
DiAH—lBBEQULABiTiBS— Validation. 

The  failure  of  a  guardian,  in  making  a 
sale  of  his  ward's  land,  to  take  the  oath  pre- 
scribed by  B.  ft  C.  Gomp.  H  5602,  5611,  be- 
fore fixing  the  time  and  place  of  sale,  as  re- 

auired  by  such  sections,  did  not  affect  the  juris- 
ictlon  of  the  court  to  license  or  confirm  the 
sale,  or  of  the  guardian  to  make  it,  but  was 
an  irregulaVity  in  a  matter  of  procedure,  which 
the  Legislature  could  and  did  cure  by  Laws 
1S99,  p.  64,  6  3,  validating  guardiana'  sales 
made  to  purchasers  in  good  faiui  and  confirmed 
or  acquiesced  in  the  county  or  probate  court, 
notwithstanding  irregnlaritites  in  making  or 
oondncting  the  same. 

Appeal  from  Circuit  Court,  Morrow  Conn- 
ty ;  W.  li^  Bradshaw,  Judge. 

Action  by  Arthur  T.  Fuller  and  anoth«, 
minors,  by  Kate  A.  Poor,  th^  next  frioid. 


against  James  M.  Hager.  Prom  a  Judgment 
In  favor  of  defendant  plalntUEs  appeal.  Al- 
flrmed. 

A.  H.  Cannon,  fbr  at^lauts.  Jamea  A. 
Pee  and  Q.  W.  Phelps,  for  appeUeCb 

BEAN,  J,  This  la  an  action  of  ejectment 
to  recover  ttie  possession  of  certain  real  lurop- 
erty  In  Morrow  county.  The  only  question 
raised  la  as  to  the  validity  of  a  guardian's 
sale  of  plalntUb'  lnta«st  in  the  land.  The 
Bale  was  made  Decembo;  14,  1889,  by  the 
guardian  to  the  d^endant  at  public  auctloo, 
in  pursuance  of  a  license  or  order  of  the  coun- 
ty court,  and  the  purchase  was  made  and  the 
purchase  price  paid  to  the  guardian  In  good 
folth.  The  sale  was  reported  to  and  regular- 
ly confirmed  by  the  county  court  aa  January 
7,  1800,  a  guardian's  deed  made  to  the  pur- 
chaser on  January  lOtb,  and  he  has  ever  since 
been  In  possession  of  the  property.  The  con- 
tention Is  that  the  sale  was  invalid  because 
the  guardian  did  not  take  the  oath  required 
by  law  before  fixing  ftie  time  and  place  of 
sale,  or  at  all  until  four  days  before  the  sale. 
Section  6602,  B.  ft  Q.  Comp.,  provides  that 
the  guardian  shall,  **btfore  flidng  on  the  time 
and  place  of  sale,  take  and  subscribe  an  oath, 
befOTe  the  county  Judge  or  some  other  officer 
cranpetent  to  administer  the  same.  In  sub- 
stance as  fbllows:  lliat  in  dlq>osiiig  of  the 
estate  which  he  Is  licensed  to  sell,  he  will 
use  bis  best  Judgment  in  flxli^  the  time  and 
place  of  sale,  and  that  he  will  exert  his  ut- 
most oideavon  to  dispose  of  the  same  In  sncb 
mannw  as  will  be  most  for  tiie  advantage  of 
all  persons  Interested  therein.**  And  sec- 
tion 6611  declares,  "In  case  of  an  action  re- 
lating to  any  estete  sold  a  guardian  under 
the  provisions  of  this  chapter.  In  which  tbe 
ward  or  any  person  claiming  mider  him  shall 
contest  tbe  validity  of  the  sale,  the  same 
shall  not  be  avoided  on  account  of  any  Ir- 
regularity in  the  proceedings:  Provided,  it 
shall  appear  (1)  that  Uie  guardian  was  li- 
censed to  make  the  sale  by  a  comity  court  of 
competent  Jurisdiction;  (2)  that  tw  gave  a 
bond  that  was  approved  1^  the  county  Judge ; 
@)  that  he  todk  the  oath  prescribed  in  this 
chapter;  <4)  that  he  gave  notice  of  tbB  time 
and  place  of  sale  as  prescribed  by  law ;  and 
(S)  that  the  pranlses  were  sold  aceor^ngly 
at  pOblic  auction,  and  are  held  by  we  who 
purchased  them  In  good  ftdtb.** 

The  selection  of  the  time  and  place  of  salt 
by  a  guardian  In  advance  of  taking  the  pre- 
scribed oath  Is,  under  the  decisions  constru- 
iDg  simitar  stetntes,  fatal  to  the  pundiaaa's 
title;  Freeman,  Void  Judlrial  Sales,  |  22; 
Gager  v.  Heiuy,  6  Sawy.  2S7,  9  Fed.  Caa 
No.  6,172 ;  Blackman  v.  Baumann,  22  Wis.  611  ; 
Wilkinson  v.  Fllby,  24  Wis.  441 ;  Byder  v. 
Flanders.  80  Mich.  886;  Bachelor  t.  Korb, 
58  Neb.  ISZ,  78  N.  W.  485,  76  Am.  St  Bep.  70. 
But  the  defect  or  Irregularity  In  fbe  pro- 
ceedings complained  of  in  tills  case  was,  we 
think,  cured,  and  the  sale  validated,  by  a 
subsequent  curative  act  of  the  Letf  slature 
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which  proridee:  **AU  sales  by  *  *  * 
guardians  of  their  wards'  real  pnq>er(y  In 
this  state  to  purchasers  for  a  valnable  con- 
sideration, which  has  been  paid  by  sach 
parchasers  to  such  guardians  or  their  suc- 
cessors In  good  faith,  and  such  sales  shall  not 
hare  been  set  aside  by  the  county  or  probate 
court,  but  shall  have  been  confirmed  or  ac- 
quiesced In  by  such  county  or  probate  court, 
shall  be  sufficient  to  sustain  a  *  *  * 
guardian's  deed  to  such  purchaser  for  such 
real  property;  •  ♦  •  and  all  Irregular- 
ities in  obtaining  the  order  of  the  court  for 
such  sale,  and  all  irregularities  In  making 
or  conducting  the  same  by  such  •  •  * 
guardian,  iBhall  be  disregarded."  Laws  1899, 
P.  64.  fi  8- 

It  Is  a  well-recognized  rule  of  law  that  tbe 
L^Blature  may,  unless  prohibited  by  the 
Constitution,  validate  or  legalize,  retrospec- 
tively. Judicial  or  execution  sales,  even  though 
the  defects  or  Irregularities  therein  are  of 
so  grave  a  character  as  to  render  them  In- 
operative, so  long  as  it  does  not  undertake 
to  infuse  life  into  proceedings  utterly  void  for 
want  of  Jurisdiction.  Freeman,  Void  Judi- 
cial Sales,  67 ;  BndUch,  Interpretation  of  Stat^ 
utes,  i  291 ;  Wilkinson  v.  Leland,  2  Pet  627, 

7  L.  Ed.  642 ;  Bohier  v.  Mass.  Gen.  Hospital, 

8  Cush.  488 ;  Sanders  v.  Oreenstreet,  23  Kan. 
425;  Smitji  v.  Callaghan.  66  Iowa,  662,  24 
N.  W.  60;  Boyce  v.  Sinclair.  8  Bush,  26L 
Mr.  Cooley  says :  "There  Is  no  doubt  of  the 
right  of  the  Leglslatare  to  pass  statutes  which 
reach  back  to  and  change  or  modify  the  effect 
of  inlor  transactions,  provided  retrospective 
laws  are  not  forbidden,  eo  nomine,  by  the 
state  Constitution,  and  provided,  further,  that 
no  other  objection  exists  to  them  than  their 
retrospective  character.  ♦  •  •  The  rule 
applicable  to  cases  of  thla  description  is  sub- 
stantially the  following:  If  the  thing. want- 
ing, or  which  failed  to  be  done,  and  which 
constitutes  the  defect  in  the  proceedings,  is 
something  the  necessity  tor  which  the  Legisla- 
ture might  have  dispensed  with  by  prior  stat 
ute,  then  It  is  not  beyond  the  power  of  the  Leg- 
islature to  dispense  with  it  by  subsequent  stat- 
ute. And  if  the  irr^ularity  consists  In  doing 
Bome  act,  or  In  the  mode  or  manner  of  doing 
Bome  act,  which  the  Legislature  might  have 
made  Immaterial  by  prior  law.  It  Is  equally 
Competent  to  make  the  same  Immaterial  by  a 
subsequent  law."  Cooley,  Constitutional  Llm. 
(eth  Ed.)  455-467;  Id.  (7th  Ed.)  620-531. 
See,  also,  Stanley  v.  Smith,  15  Or.  505,  16 
Pac.  174;  Grady  v.  Dtmdon,  80  Or,  333,  47 
Pac.  915 ;  Nottage  v.  Portland,  35  Or.  539,  58 
Paa  883.  76  Am.  St  Rep.  613. 

Now,  the  taking  by  a  guardian  of  an  oath 
after  obtaining  a  license  for  the  sale  of  his 
ward's  property,  and  before  fixing  the  time 
and  place  of  sale,  was  a  matter  which  the 
Legislature  might  have  dispensed  with  entire- 
ly In  the  first  instance.  It  did  not  affect  the 
Jurisdiction  of  the  court  to  license  or  con- 
firm tiie  sale,  or  the  guardian  to  make  It 
but  was  merely  a  matter  of  procedure^  It 


was  therefore  within  the  power  of  the  Legis- 
lature to  validate  by  snbsequent  act  a  de- 
parture from  the  prescribed  method.  It 
could  have  authorized  the  sale  In  the  first  in- 
stance without  requiring  the  oath,  and  so 
could  render  a  failure  to  take  it  Immaterial 
by  subsequent  law.  This  Is  the  effect  and 
construction  given  the  curative  act  now  under 
comlderation  by  this  court  In  McCulloch  v. 
Bstes,  20  Or.  8tf ,  26  Pac.  724.  That  was  an 
action  by  a  ward  to  recover  lands  sold  by  his 
guardian.  The  objection  to  the  validity  of 
the  sale  was  that  the  guardian  did  not  give 
*'notice  of  the  time  and  place  of  sale  as  pre- 
scribed by  law" — a  matter'made  as  important 
and  essential  by  section  6611  as  the  taking  of 
the  oath.  The  court  said:  "The  case  be- 
fore us  comes  directly  within  the  purview  of 
this  statute,  which  was  Intended  to  obviate 
or  cure  such  defects  or  Irr^larlties  as  Is 
sought  to  be  made  available  In  this  action." 
The  curative  act  of  1899  did  not  attempt  to 
amend,  repeal,  or  modify  the  law  governing 
a  sale  by  a  guardian  of  his  ward's  property, 
but  was  Intended  to,  and  did,  cure  such  de- 
fects in  proceedings  already  had  as  did  not  go 
to  the  question  of  Jurisdiction. 

It  follows  that  the  Judgmmt  iniiat  tw  a^ 
firmed,  and  It  la  ao  ordered. 


STiaDI.  T.  ISLAND  CITY  UEBOANTILBI  & 
UIIiLINO  00. 
(Supreme  Court  of  Oregon.  Jaa.  2,  1806.) 

1,  gobforations  —  stock  —  dividends  —  to 
Whou  Patablk. 

A  corporation  paying  a  dividend  on  stock 
to  a  person  appearing  on  Its  books  as  ownor, 
after  It  has  received  notice  that  the  stock  has 
been  transferred  to  a  third  person.  Is  liable 
to  the  third  person  for  the  amount  of  the 
dividmid,  though  at  the  time  It  dedared  the 
dividend  it  had  no  such  notlo^  and  though  it 
passed  the  amount  thereof  te  the  credit  f«  the 
stockholder  on  Its  books. 

[Ed.  Note. — Far  cases  In  point  see  voL  1% 
Cent.  Dig.  Corporations,  ||  569-580.] 

2,  Sahb— Rights  or  Stookhoi.deb. 

A  corporation  on  defilaring  a  dividend  be- 
comes Indited  to  each  sto^holder  for  his 
share,  and  each  li  in  the  same  position  as  any 
other  creditor  of  the  corporation,  and  may 
enforce  or  assign  his  demand  in  like  manner. 

[Ed.  Note. — For  cases  In  point  see  vol.  12, 
Gent  Dig.  Corporations,  Sfi  662,  6iS9,  693-595.] 

Appeal  from  Circuit  Court,  Union  Coun- 
ty; Robert  Bakln,  Judge. 

Action  by  Cora  Steel  against  the  Island 
City  Mercantile  &  Hilling  Company.  From 
a  Judgment  tor  plaintiff,  defendant  appeals. 
Affirmed, 

O,  H.  linn,  for  appellant  J.  D.  Slater, 
for  respondent 

BEAN,  C.  J.  This  Is  a  suit  by  a  stock- 
holdw  against  a  corporation  for  an  account- 
ing for  dividends  declared  on  Ite  capital 
Btodc.  On  January  16,  1890,  the  defradant 
Issued  and  delivered  to  R.  M.  Steel  100 
aharea  of  Its  capital  stock;  the  certificate 
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thereof  proTldln^  that  t2ie  sbares  "are  «n> 
ly  transferable  upon  the  books  of  the  com- 
pany, subject  to  the  provisions  of  the  by- 
laws,  by  Indorsement  hereon  and  aurrender 
of  this  certificate."  On  March  16,  1896, 
Steel  sold  and  transferred  the  sto^  and 
certificate  to  the  B.  M,  Steel  Company,  and 
at  the  next  day  the  B.  M.  Sted  (Company 
transferred  the  same  as  a  pledge  or  collater- 
al security  to  George  A.  Steel.  I^e  debt  for 
which  the  stock  was  held  by  George  A. 
Steel  as  security  was  not  paid,  and  on  May  2S, 
1901,  tlie  stock  was  sold  in  pursuance  of  law 
In  forecloanre  of  such  pledge  to  the  iriaiutlfC 
Oora  Steel.  None  of  the  transfers  r^ened 
to  were  made  on  the  books  of  the  company, 
nor  was  the  corporation  adrlsed  thereof  un- 
til June  14,  1901,  when  the  original  certlflr 
cate,  together  with  the  several  transfers 
attached  thereto,  was  d^vered  by  the  plaln- 
tur  to  the  company  and  a  new  certtflcate 
Issued  to  her  in  Ueu  thereof.  The  proceeds 
of  the  sale  of  the  stodE  on  the  foreclosnre 
were  not  sufflclrait  to  satisfy  the  debt  for 
which  It  was  held  as  security  by  George  A. 
Steel,  and  some  tlnw  after  the  sale  and 
prior  to  January  SO,  1908,  Steel  assigned  and 
transferred  tda  Intraest  in  all  dtridends  de- 
clared by  the  company  after  Mardi  17,  1886| 
to  the  plaintiff,  and  In  February  of  that 
year  she  notifled  the  defendant  of  such 
tranafttr  and  demanded  the  payment  by  It 
ci  all  dividends  dedared  after  the  date  of 
Hie  assignment  by  the  B.  M.  Steel  Gwnpany 
to  Owtgb  A.  Steel,  but  It  rinsed  to  make 
■nch  payments,  and  hence  this  suit 

The  plaintiff  alleges  that  a  dividend  of  $25 
a  share  was  declared  1^  the  ctffporatlon  on 
January  27,  1900,  payable,  one-half  on  June 
1st,  and  the  remalndo-  on  S^tonber  Ist  fol- 
lowing, and  tliat  she  had  reason  to  believe  and 
did  believe  tliat  since  that  date  other  and 
different  dividends  had  been  declared,  but 
that  the  offlcos  of  the  coqwratlon  reused 
to  give  her  any  Infbrmatton  thereof  and  tiiat 
no  payments  of  any  each  dlvid«tds  had  been 
made  to  her,  althoui^  lawfully  demanded. 
Upon  the  coming  In  of  tb.e  answer  and 
proofs,  it  was  shown  and  Is  admitted  that  a 
dividend  of  |25  a  share  was  dedared  In 
January,  1900k  but  that  no  dlvidMids  had 
been  declared  since  that  time.  The  defense 
Is  that  the  dividend  declared  In  January, 
1900,  was  paid  by  the  company  to  the  ad- 
ministrator of  the  estate  ot  R.  M.  Steel,  In 
whose  name  the  stock  stood  on  Its  book, 
without  notice  or  knowledge  of  the  several 
transfers,  or  of  any  of  them,  and  before  any 
d«nand  was  made  therefor  by  the  plaintiff 
or  any  one  else.  Hie  evidence  shows  tttat 
at  or  about  the  time  the  dividend  was  d»- 
dared  the  amount  thereof  was  passed  to 
the  credit  of  B.  U.  Steel's  estate  on  the 
books  of  the  company,  bat  the  moaey  was 
not  actually  paid  to  the  administrator  of  flw 
estate  until  June  9,  190S,  after  the  oorpora- 
tlm  had  been  notifled  of  the  purchase  ot  the 
stock  by  the  plahitiff  and  the  assignment  to 


lier  of  George  A.  Sted's  rU^ht  to  the  divi- 
dends, and  a  demand  for  the  payment  there- 
of had  been  made.  At  the  time  the  dividend 
was  declared  George  A.  Steel  was  the  hold- 
er of  the  stock  as  pledgee  and  had  a  right 
to  receive  It,  notwithstanding  the  certiflcate 
on  its  face  stated  that  the  shares  wwe  only 
transferable  on  the  books  of  the  company, 
and  no  such  transfer  bad  been  made,  and 
unless  the  defendant  has  paid  the  amount 
of  such  dlvldMid  to  the  representative  of  the 
person  who  appeared  on  its  books  to  be  the 
owner  thereof,  without  notice  of  the  trans- 
fer, his  assignee,  the  plaintiff.  Is  entitled  to 
recover  the  same.  22  Am.  &  Eng.  Bnc.  Law 
(2d  Bd.)  907.  "Where,  for  the  protection  of 
the  corporation,  It  Ui  expressly  provided  In 
Its  certificates  of  stock,"  say  Messrs.  Clark 
and  Marshall,  "that  the  shares  are  not  trans- 
ferable, except  on  the  books  of  the  corpora- 
tion, the  corporation  Is  not  bound  to  look 
beyond  its  books,  assuming  that  they  have 
been  kept  properly,  to  determine  who  is 
entitled  to  dividends,  but  It  may  safely  pay 
them  to  those  persons  who  appear  on  the 
books  to  be  shareholders,  and  it  will  be  pro- 
tected in  such  payment,  notwithstanding 
transfers  made  before  the  dividend  was  de- 
clared, but  which  had  not  been  entered  up- 
on its  books,  and  of  which  It  bad  no  notice. 
It  is  otherwise,  however,  If  It  has  notice  of 
the  transfer.  In  such  a  case,  if  It  pays  the 
dividend  to  the  person  appearing  on  Its 
books  as  owner,  it  remains  liable  to  the 
transferee,  whether  the  transfer  was  ab- 
solute or  merely  as  collateral,  notwithstand- 
ing his  omission  to  have  the  transfer  reg- 
istered." 2  Clark  &  M.  Priv.  Corp.  p.  1612. 
&nd,  again,  it  is  said  by  the  same  authors 
(page  1611):  "In  the  absence  of  agreement 
to  the  contrary,  a  pledge  of  shares  of  stock 
as  «Hlateral  security  carries  with  it,  as  an 
Incident  of  the  pledgee's  special  ownership, 
the  right  to  receive  dividends  afterwards  de- 
dared,  to  be  appUed  on  the  debt,  or  held  in 
trust  for  the  pledgor;  and.  If  the  transfer 
lias  been  registered  on  the  books  of  the  cor- 
]>oration.  or,  although  not  so  r^stered.  if 
the  corporation  has  notice  thereof.  It  will  be 
liable  to  the  pledgee  If  It  pays  such  divi- 
dends to  the  pledgor."  To  the  same  effect 
see  Central  National  Bank  r.  WUder,  32  Neb. 
46^  49  N.  W.  868;  Farmers'  &  Merchants' 
National  ]3ank  v.  Mosber,  68  Neb.  130,  88 
N.  W.  662;  Clark  v.  CampbeU,  23  Utah,  668. 
66  Paci  496^  64  L.  R.  A.  608,  00  Am.  St.  Bep. 
716.  National  Bank  v.  Wilder,  supra,  was 
nnidi  like  tJie  case  at  bar.  The  stock  pledg 
ed  had  been  soUl  by  the  pledgee  and  the 
proceeds  applied  on  the  debt,  leaving  a  bal- 
ance unpaid.  The  pledgee  tliereafter  brought 
an  action  to  recover  of  the  ccffporathm  a 
dlvldoid  declared  beftm  the  salo,  and  while 
tiie  stodE  wss  hdd  by  him  in  pledge,  and  It 
was  decided  that  he  was  entltied  to  recover. 

Unless,  therefore,  the  defendant  corpora- 
tion paid  the  dividend  to  the  adminlsteator 
of  the  estate  of  B.  M.  Sted  befero  rectivlng 
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DoUce  of  the  asslsnment  and  tranffar  to  the 
plaintiff,  sbe  la  entitled  to  recover.  Now. 
tbe  evidence  shows  that  the  dividend  waa 
not  paid,  In  fact,  at  the  time  It  waa  declared 
or  until  long  after  the  corporation  had  re- 
ceived notice  of  the  plalntlffB  ownership  and 
right  thereto.  The  passing  of  the  amount 
thereof  to  the  credit  of  tiw  stocUwldo'  on 
tbe  books  of  the  company  waa  a  men  mat- 
t»  of  bookkeeping,  and  In  no  SMise  amoimt- 
ed  to  a  payment  The  payment  of  a  pecnn- 
iary  obligation  is  made  by  the  delivery  of 
money  or  sraaething  wblt^  is  accepted  by 
the  creditor  as  eqnlvaloit  thereto.  22  Am.  & 
Eng.  Bnc.  Law  C2d  Bid.)  017;  Tolman  v.  Man- 
nfaeturon^  Insurance  Co.,  1  Cnsh.  78;  Beala 
T.  Home  Ins.  Co.,  86  N.  T.  522.  When  the 
dividend  was  declared,  the  defendant  became 
indebted  to  each  stockbolder  tcv  his  share, 
and  each  waa  in  the  same  position  aa  any 
ottier  creditor  of  the  corporation  and  had  a 
rl^it  to  enforce  or  assign  Us  demand  In  like 
manner.  If  the  corporatioii,  without  notice 
of  the  transfer  <nr  aaslgnmmt  of  the  dlvl- 
doid,  had  paid  the  same  to  the  apparent 
holder  of  the  stock,  it  would  be  dladuirged, 
bat  after  such  notice  It  waa  bound  to  pay 
the  true  owner. 
The  court  below  will  therefore  be  affirmed. 


BOOTHE  V.  FARMERS'  A  TRADERS' 

NAT.  BANK  OF  LA  OBANDB. 
vSnpreme  Goart  of  Oregon.  Jan.  2,  1900.) 

1.  jQDGiaenT-ConroBuiTT  to  Issttis. 

In  an  action  to  recover  siveclflc  deposits 
lo  a  bank  in  which  there  was  a  counterclaim 
(or  certain  payments  made  by  the  bank  on  be- 
half of  the  plaintiff,  where  tbe  court  found  that 
the  depwits  sned  on  had  been  paid,  but  that  tbe 
bank  owed  the  plaintiff  a  certain  sum  on  other 
d^oeits,  tbe  action  being  one  at  law,  the  plain* 
tiff  waa  not  entitled  to  recover  Judgment  for  the 
amoont  dae  him. 

[Bd.  Note. — Vot  cases  in  pdat,  aea  voL 
Gent.  Dig.  Judgment,  H  486,  487.] 

2,  Tbiai/— FiNDinaa  bt  Coubt. 

FindiDgs  by  the  court  outside  tbe  issues 
made  by  the  pleadings  are  mere  nullities,  and 
will  not  sustain  a  judgment. 

[Ed.  Note. — For  cases  In  point,  see  toL  46, 
Cent.  Dig.  Trial,  S|  9S5-«88.J 

Appeal  from  Circuit  Court,  Union  County; 
Robert  Eakln,  Judge. 

Action  by  S.  S.  Boothe  against  the  Fanners* 
ft  Traders*  National  Bank  of  La  Grande. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeala.  Affirmed. 

Qnstave  Anderson,  tor  ainwllant  B.  J. 
Slater,  for  respondent 

BEAN.  0.  J.  This  la  an  action  at  law  to 
reoorer  a  balance  allied  to  be  dne  tbe 
plaintiff  on  certain  d^xwits  made  1^  blm 
with  tbe  defendant  bank.  Tbe  complaint  al- 
leges: That  tho  plaintiff  deposited  wltb  tbe 
defmdant  on  October  21,  1887,  $10,800;  on 
October  26tb.  92.640;  on  October  26tb.  8670; 
«D  Norembar  a;  1^8^  8276;  <a  Novsmber 
88  P.— SO 


28th,  $4,626.80;  and  on  April  0,  1809,  $l,09a 
That  It  was  understood  and  agreed  between 
them  that  all  deposits  should  bear  0  per  cent. 
Interest  to  November  28, 1888,  and  4  per  cent 
tboeafter.  That  no  part  of  the  money  so  de- 
posited by  plaintiff  with  the  defendant  or  in- 
terest thereon,  has  bem  paid,  except  tbe  sum 
of  $9,014,  and  judgmrat  ia  demanded  for  the 
balance^  The  answer  admits  the  receipt  of 
the  several  amounts  by  the  def^dant  sub- 
stantially as  allied  In  the  complaint  but 
avers  that  a  portion  of  the  money  so  de- 
posited was  repaid  in  cash  to  the  plaintiff  and 
that  certificates  of  deposit  were  issued  to  him 
for  4fae  remainder,  wblcb  cwtlflcates  bave 
been  paid  and  canceled  by  It  By  way  of 
counterclaim  It  is  alleged  tbat  between  tbe 
18th  of  November,  1897,  and  May  27.  1903. 
divers  snms  of  mon^  were  deposited  wltb  tbe 
defendant  to  the  credit  of  plalnUff  on  open 
account  anbject  to  his  check,  amonntlng  In 
the  aggr^te  to  $12,441.89,  and  that  it  has 
paid  to  him  on  his  che<±s  and  orders,  interest 
on  overdrafts,  and  in  satisfaction  of  prom- 
issory notes  beld  defendant  against  him, 
$12,624.28.  leaving  a  balance  doe  It  of  $182.- 
84,  for  whldi  It  prays  Judgment  Tbe  veplj 
denies  tbe  all^tiona  of  tbe  answer,  and 
afflrmatlvely  alleges  that  If  tbe  several  Itons 
of  deposit  stoted  In  the  answer  to  have  been 
made  with  the  defendant  on  plaintiff's  ac- 
count between  December  28,  1898,  and  Hay 
27,  1908,  were  made  as  therein  aUeged,  it 
was  without  tbe  knowledge  of  the  plaintiff, 
and  waa  a  part  of  tbe  cvlglnal  fond  moH 
tioned  In  tbe  complaint  and  that  If  cotlfl- 
cates  ot  deposit  were  Issued  tbe  deCmdsnt 
for  any  pwtlon  of  such  fond,  such  cer- 
tificates were  left  with  tha  dsfudant  bank, 
and  have  never  been  assigned,  indorsed,  or 
transferred  by  him,  or  by  any  one  In  bis  be- 
half, or  takaifrmn  tbe  bank  but  ware  rstalnad 
and  used  by  It  The  came  waa,  by  agraemoit 
of  the  parties,  tried  by  tbe  court  wltbont  tbe 
Intervention  of  a  Jury,  and  ths  oonrt  fimnd: 
That  Ibe  sevoml  sums  allied  In  tbe  ocnn- 
plaint  were  deposited  with  tbe  defendant  oa 
plalntura  account  exc^  the  Item  of  Octobtf 
26,  1887.  waa  $1,440  In  place  of  $2,540,  as 
stated  in  tbe  omi^alnt  and  tbat  the  Item 
of  October  28th  for  $670  waa  the  amount 
of  a  oertlflcate  of  deposit  iasnad  1^  It  to  plalnr 
tiff  for  a  part  of  the  $1,440  Item.  Tbat  cer- 
tificates of  deposit  were  Issued  Iqr  tbe  bank 
for  tbe  several  anunmts  so  d^walted  at  the  ■ 
time  the  deposits  were  made,  except  $800 
of  tbe  deposit  of  October  26, 1807.  which  was 
paid  to  him  in  caab.  Tbat  on  November  28. 
18BS,  plaintiff  and  defendant  bad  a  settlemoit 
and  acoonntlng.  at  wbldi  time  the  plaintiff 
Borraidwed  to  defendant  for  oucellatkm  tbe 
sevwal  certificates  of  deiMSIt  held  bj  Um, 
and  there  was  lasned  In  lien  thereof  one 
certificate  in  favor  of  McDanids  fer  $160. 
another  In  favor  of  J.  W.  Scriber  fw  $10,625. 
and  three  In  favor  of  tbe  plaintiff  for  $2,000^ 
$1,000,  and  $807JI0.  respectively.  That  tbe 
balance  found  doe  the  plaintiff  was  applied 
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In  payment  of  hlB  promlHory  notes  to  tbe 
bank,  except  9110.17,  wblch  was  placed  to 
the  credit  of  his  general  account  and  subject 
to  check.   That  on  AprU  T,  1889.  the  defend- 
ant received  for  and  on  acconnt  of  plaintiff 
fl.050,  for  which  It  Issued  to  him  a  certtflcate 
of  deposit  fOr  fOlO.31,  and  applied  the  balance 
by  his  permission  on  his  notes,  and  the  cer- 
tificate Of  deposit  SO  Issued  to  him  was  paid  { 
on  Jntr  19,  1899.   That  on  December  28,  ! 
1898,  plaintiff  deposited  with  the  defendant  \ 
tbe  two  certlllcates  laaned  to  blm  on  that  day  [ 
for  91,000  and  $307.80,  respectlTely,  sub- 
sequently drawing  the  amount  thereoC  by 
check.   That  the  certificate  f6r  92,000,  Aned  , 
to  plaintiff  on  NoTembor  28,  1888,  was  left  • 
by  him  with  J.  W.  Scrlber,  the  cashier  of  the 
bank,  and  on  July  28,  1899,  Scrlber  Indorsed 
plaintiff's  name  thereon,  and  the  same  was 
surrendered  to  and  canceled  by  the  bank. 
That  of  the  amount  due  on  such  certificate 
9468.48  was  deposited  with  the  bank  to  plain- 
tiff's  credit,  subject  to  his  check,  and,  as  to  | 
the  ronalnder,  ttM  flndbw  is:   "Mr.  Scrlber  • 
claims  this  cerUflcate  was  settled  for  with  j 
Mr.  Boottae  on  January  26.  1900,  but  bow  It  ; 
was  settled  for  does  not  appear,  and.  as  j 
Boothe  did  not  Indorse  tbe  cotlflcate,  no  , 
presumption  can  arise  against  him.  and  the  ; 
bank  should  be  charged  with  the  amount  of 
the  certificate  and  980  interest  for  one  year, 
less  the  deposit  of  946&48,  tIe.,  $1,611.62." 
That  from  No-ranbw  16,  1888,  to  August  22, 
1904,  the  defendant  received  on  open  account 
for  plaintiff  911>89a02,  and  between  such 
dates  paid  to  him.  on  bis  etrecks  and  wders, 
$12,060.86,  from  which  should  be  deducted 
9419.12  for  emn  In  bookke^lng  and  over^ 
chai^,  which  would  leave  a  balance  of 
$236.28  due  plaintiff  on  his  genaral  account 
which,  together  with  $1,611.52  above  r^erred 
to,  would  make  a  total  balance  due  plaintiff 
from  the  defteidant  of  $l,847.8a 

A  Ju4^pient  was  rendered  In  favor  of  the 
defendant,  notwithstanding  the  finding  that  it 
was  Indebted  to  tbe  plaintiff  in  the  sum  of 
$1,847.80,  because  tbe  action  Is  at  law,  and 
defendant  is  not  liable  on  any  of  the  causes 
of  action  set  out  In  tbe  complaint.  In  this 
conclusion  we  are  constrained  to  concur. 
This  Is  not  a  suit  tor  an  accounting,  but  an 
ordinary  action  at  law  to  recover  on  cer- 
tain specified  Items  of  Indebtedne^  The 
plaintiff  Is  bound  to  recover,  If  at  all.  upon 
the  causes  of  action  alleged,  and  not  upon 
some  separate  and  distinct  cause  of  action 
which  may  be  disclosed  by  tbe  evidence^ 
Hammer  v.  Downing,  89  Or.  604,  64  Pac. 
661,  66  Pac.  17,  990,  67  Paa  80;  Union  St 
By.  Co.  V.  First  Nat  Bank.  42  Or.  606,  72 
Pac.  586,  73  Pac.  341.  And  a  finding  of 
fact  outside  the  isnes  made  by  tbe  pleadings 
is  a  mere  nullity,  and  will  not  sustain  a  judg- 
ment Male  T.  Schaut,  41  Or.  425,  69  Pac. 
137;  Oamache  v.  South  School  Dist,  133  Gal. 
145,  66  Fac.  301.  The  plaintiff  sues  for  tbe 
recovery  of  certain  apedfled  Items  of  In- 
debtedness The  findings  show  that  each  and 


every  one  of  than  has  been  paid  and  discbar 
ged  by  tlie  defendant  In  adffition  to  finding 
upon  the  Issues  made  by  the  pleadings,  tbe 
oourt  made  a  number  of  flndlnes,  inwumably 
based  upon  the  evidence,  from  which  it  would 
appear  tbat  the  defendant  Is  indebted  to  the 
plaintiff  iwon  a  certificate  of  deport  Issued 
to  blm  oa  Norranber  28,  1888,  and  on  over- 
charges for  Interest  uid  tbe  like;  but  these 
matters  were  entirely  outside  the  Issues,  and 
will  not  suppwt  a  Judgment  in  this  cauae  In 
plaintiff's  favor.  It  follows,  therefore,  that 
tbe  Judgment  as  r^idered  must  be  afflnnedr 
but  It  will  be  so  framed  as  not  to  bar  any  sub- 
sequent proceeding  Instituted  by  the  plaintiff 
to  recover  whatever  may  be  due  him. 


POPE  V.  POPE. 

(Supreme  Court  of  Oregon.  Jan.  %  1906L) 

Div  obce—Aliicohv— Amount. 

Where  a  ^ecree  of  divorce  was  granted  on 
tbe  groDDda  of  cruelty  and  adultery  by  the  hus- 
band, who  was  tbe  owner  of  $4,500  worth  of 
personal  property  and  real  estate  worth  $8,000. 
and  pending  the  suit  tt  was  stipulated  that  the 
defendant  would  pay  $200  for  the  expenses  of 
the  suit,  and  $20  s  month  during  its  pendency, 
and  tbe  final  decree  allowed  plaintiff  $1,000  per- 
manent alimony,  but  no  monthly  payments  were 
made  after  the  decree  of  the  trial  court,  on  ap- 
peal the  permanent  alimony  will  be  increases, 
so  as  to  cover  $20  a  month  from  the  date  of 
Uie  decree  In  tbe  coijrt.below  till  the  date  of  tlw 
final  decree  on  appeal. 

Appeal  from  Circuit  Court,  Orant  County; 
Robert  Ailcen,  Judge. 

Suit  by  Mary  Agnes  Pope  against  William 
M.  Pope.  From  a  decree  In  favor  of  plaintiff, 
defendant  appeals.  Affirmed. 

M.  D.  Clifford  and  Errett  Hicks,  for  appel- 
lant A.  D.  Leedy*  for  reqmndent 

PEB  CUBIAM.  This  is  a  suit  for  a  di- 
vorce. The  compliant  charges  cruelty  and 
unhuman  treatment,  and  tbe  commission  of 
adultery  by  tbe  defendant  The  defendant 
Is  the  owner  of  about  $4,600  worth  of  person- 
al property,  and  re&l  estete  of  tbe  probable 
value  of  $8,000.  Soon  after  the  conmience- 
ment  of  the  suit  it  was  stipulated  beween 
the  parties  that  tlie  defendant  would  pay 
$200  to  enable  the  plaintiff  to  prosecute  her 
suit  and  $20  a  month  during  the  pendency  of 
the  suit  The  $200  was  paid  as  agreed  upon, 
and  the  alimony  until  the  decree  of  tbe  court 
below  on  January  15. 1905.  Since  tbat  time 
no  payment  of  alimony  has  been  made.  The 
court  below  granted  a  decree  in  favor  of  tbe 
plaintiff,  dissolving  the  bonds  of  matrimony 
existing  between  her  and  the  defendant,  and 
gave  her  $1,000  permanent  alimony  and  an 
undivided  one-third  tatorrat  in  ttie  defena- 
ant's  real  estate.  From  this  decree,  tbe  de- 
fendant appeals.  Tbe  question  for  decision 
is  one  of  fact  and  It  ia  sufficient  that  from 
an  examination  of  tbe  testimony  we  concur 
with  tbe  trial  court  In  tbe  conclusion  reached.' 

Tlie  decree  will  thwefore  be  afflrmedt  but 
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tbe  amomit  of  the  permanent  allmoiiy  will 
be  Increased,  so  as  to  corer  920  a  month  tnm 
the  datft  of  tbe  decree  In  the  conrt  below 
nntU  the  final  decree  here;  the  defendant 
to  pay  the  costs  of  the  appeal,  bat  tbe  decree 
of  the  court  below  to  stand  as  to  tbe  costs 
In  that  court 


QUACKSNBUSH  et  al.  T.  ARTESIAN 

bAMD  CO.  et  aL 
(Supreme  Court  of  Oroson.  Jan.  9,  1900.) 

MXCUANICS'  LlENB—LlKNB  OF  SiTBGOnTBACT- 

OB— Agency  of  Cohtbactob  fob  Owneb. 
B.  &  C.  Comp.  S  S640,  which  declares  ever? 
contractor  and  subcontractor  having  charge  of 
the  construction  of  an;  improvement  the  agent 
of  tbe  owner  for  the  purpose  of  binding  the 
property  with  a  lien  for  the  reasonable  value 
of  materials  famished  or  labor  performed  upon 
the  improvement,  does  not  make  the  contractor 
the  owner's  agent  to  determhia  the  valne  of  the 
materials  furnished  or  labor  iierformed ;  and 
where  a  subcontractor  sues  tbe  contractor  and 
owner  to  enforce  a  lien,  and  tb«  owner  puts  in 
isne  the  amount  and  value  ot  the  work  per- 
formed by  tbe  subcontractor  and  the  validity  of 
his  Hen,  an  arbitration  agreement  between  tbe 
subcontractor  and  the  contractor  to  which  the 
owner  is  not  a  party  is  not  binding  on  tbe 
latter,  bat  he  Is  entitled  to  a  trial  of  toe  Issues 
rulsed  by  Urn. 

Appeal  from  Circuit  Conrt,  Malbear  Coun- 
ty; Geo.  B.  Davis,  Judge. 

Suit  by  A.  J.  Quackenbusb  and  another 
against  tiie  Artesian  Springs  Water  &  Land 
Company  and  others.  From  a  decree  for 
platntll&i,  defendant  named  appeals.  Re- 
Teraed. 

OUTer  O.  Etaga,  tm  aniella&b  McCnlloch 
ft  Nwwood,  for  resptrndaitB. 

BBAN.  a  J.  The  defendant  the  Artesian 
Springs  Water  &  Land  Company  Is  tbe  owner 
of  a  ditch  or  canal  and  water  right  in  Malbeur 
county.  In  1002  It  entered  Into  a  contract 
with  the  defendants  Hosklns  A  Harkins  for 
tbe  constmctlon  of  such  ditcb  or  canaL 
Hosklns  &  Harkins  sublet  a  portion  of  tbe 
work  to  plaintiffs,  and,  falling  to  pay  for 
the  work  done  by  them,  plaintiffs  filed  a  lien 
npon  the  ditch  and  water  right,  and  sub- 
sequently brought  this  suit  to  foreclose  It 
In  their  complaint  they  all^  that  they 
were  to  receive  a  certain  rate  per  cubic 
yard  for  removing  earth  and  a  certain  rate 
per  cubic  yard  for  removing  material  tbat 
could  not  be  removed  without  brenkiog  or 
blasting;  tbat  they  removed  a  certain  quanti- 
ty of  dirt  and  a  ceitaln  amount  of  other 
material;  tbat  tbe  as^egate  valne  of  tbe 
work  so  performed  by  them,  acoordlug  to  the 
contract  price,  was  ¥2,788.03,  no  part  of 
which  has  been  paid,  except  tbe  sum  of 
$MS.90.  The  defendant  the  Artesian  Springs 
Water  ft  Land  Company  and  the  defendants 
Hoskins  ft  Harkins  answered  separately. 
Tbe  watw  and  land  conqtany  admitted  mak- 
ing a  contract  with  Hosklns  ft  Harkins  for 
tbe  oHUtmctloD  of  the  dltcb,  but  put  In 


me  tte  amount  and  Talue  of  tin  work  per- 
formed by  the  plaintiffs,  and  the  validity  of 
their  alleged  11^  Hosklns  &  Harkins  admit- 
ted that  tbe  water  and  land  company  la  the 
ormmr  of  the  dlteh  and  watw  right,  and  that 
tiiey  entered  Into  a  contract  with  the  plain* 
tiffs  to  perform  a  part  of  the  work,  but  put 
In  Issue  tbe  amount  of  work  performed  by 
them,  the  price  to  be  paid  therefor,  tbe  pay- 
ments made,  the  amount  due^  and  the  valid- 
ity of  Qielr  Ueo.  Issue  was  joined  on  the 
answers  by  replies,  and  the  cause  referred 
tot  the  purpose  of  taking  testimony.  Befbre 
any  testlnumy  was  taken  a  stipulation  was 
entCTed  into  between  the  plalntUfa  and  the 
defoidants  EbwUns  ft  Harkins  whereby  It 
was  agreed  that  the  question  in  dispute,  as 
to  the  amount,  character,  and  das^flcatlon  of 
the  work  performed,  should  be  submitted  to 
an  arbitrator,  who  abonld  by  measurement  on 
tbe  ground  ascertain  and  estimate  the  cost 
of  tbe  work  done  by  tbe  plaintiffs  at  a  cer- 
tain price  agreed  upon  by  tbe  parties;  ttiat 
the  amount  so  found  by  the  arbitrator  riiould 
be  a  final  and  conclusive  detmnlnatlon  of 
the  amount  due  from  the  deftondante  to 
plaintiffs,  for  wbtcb  they  should  have  a  llm 
upon  the  ffitch  and  water  right;  and  tbat 
such  Hen  should  be  foreclosed  and  tbe  prop- 
erly sold  to  saUsQr  the  same.  Tbe  report 
of  the  arbitrator  was  unsatisfactory  to  tbe 
plaintiffs,  and  uiMni  ttielr  motion  it  was 
amended  by  the  court  and  a  decree  rendered 
In  their  favor,  adjudging  that  they  bad  a 
valid  Hen  on  the  ditch  and  water  right  of 
the  water  and  land  company  tor  tbe  amount 
appearing  to  be  due  them  from  the  restort 
as  so  amended,  and  foreclocdng  tbe  some. 
From  tbls  decree  tbe  water  and  land  eani- 
pany  appeals,  on  the  ground  Uiat  it  was  not 
a  party  to  the  stipulation  and  agreement  for 
arbitration  or  bound  by  the  r^rt  of  tb» 
arbitrator,  and  that  sucb  report  formed  no 
basis  for  a  decree  for  the  sale  of  its  property. 

The  decree  against  tbe  watw  and  land 
c(Hnpany  was,  In  our  opinion,  erroneous.  It 
Is  admittedly  the  owner  of  the  property  or- 
dered to  be  sold  to  satisfy  tbe  plaintiffs' 
daiuL  It  bad  by  Ite  answer  put  in  issue  tbe 
amount  and  character  of  the  work  done  by 
the  platotlffs,  tbe  value  th^eof,  and  tbe 
validity  of  plaintiffs'  Hen.  Upon  these  ques- 
tlMis  It  had  a  right  to  be  bmrd,  and  was  not 
bound  by  the  stipulation  entered  into  be- 
twem  tbe  plaintiffs  and  the  defrautante  Hos- 
klns ft  Harkins.  The  stipulation  on  ito  face 
recites  that  it  is  eutereA  Into  between  *the 
plaintiffs  by  themselves  and  J.  W.  McCnl- 
loch, their  attorney,  and  tbe  defendante  Hos- 
klns &  Harkins  by  themselves  and  by  Sollss 
and  Bryan,  their  attorneys.**  It  does  not  pur- 
port to  have  been  made  on  behalf  of  the 
water  and  land  company,  and  It  was  not 
bound  thereby,  although  It  was  represented 
in  tlie  suit  by  tbe  same  attorneys  who  ap- 
peared for  ito  codefendanto  and  signed  the 
stipulation  as  such.  The  statute  makes 
every  o(mtractor  and  subcontractor  having 
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charge  of  tbe  etmatrnctlon  of  any  bnllding; 
wharf,  bridge^  ditch,  etc^  tlie  ag«it  of  the 
owner  for  the  purpose  of  binding  tiie  prop- 
erty with  a  fitf  the  reawmable  nine  of 
matwlals  fomlabed  to  \»  need  In  or  labor 
pnfonned  iwon  mch  ImprovemeDt  at  tOie 
request  of  tiie  fWmer,  B.  ft  C.  Oomp.  C  S640; 
Fitch  Howltt,  82  Or.  896.  62  Pac.  192; 
CoQper  iitg.  Co.  t.  D^ahnnt,  80  Or.  4102, 
61  Pac.  648,  60  Pac.  1.  But  It  does  not  make 
him  an  agent  of  the  owner  with  power  to 
determine  tbe  ralne  of  tbe  materials  tar- 
nished  or  labor  performed.  Upon  this  qnes* 
tlon  the  ownn  is  entitled  to  be  heard  when 
it  is  sought  to  enforce  m  Hen  against  Us 
property. 

For  these  reasons,  the  Judgment  wUl  be 
reversed,  and  the  cause  ronanded  to  the 
court  below  for  such  further  proceedings  as 
may  be  tsc^,  not  Inconsistent  wllii  this 


IfBTZ  r.  TIHRNBY. 

(Bnprene  Oonrt  of  New  Uextoo.  Jan.  $1, 
190&) 

AojoiniHO  I«A.ifi>owitiB8  —  IiiJtnroTioH  — 
BBEcnon  or  Finob— SIauos— Bvidenck. 
The  record  in  tills  case  examined^  and 
foiuid  to  contain  no  evidence  of  malice  in  the 
erection  of  a  fence  which  obstructed  tlie  light 
and  air  from  appellant's  baildio^  and  conse- 
quently no  relief  conld  be  graotao,  even  under 
appellant's  view  of  tbe  law. 
(Syllabus  by  the  Court) 

Appeal  from  District  Oonrt,  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 

Action  by  Nick  Metz  ^lainst  Martin  8. 
Tiemey.  Judgment  for  plalntifl  and  defoid- 
ant  appeals,  AlBrmed. 

B.  F.  Adams,  tar  appellant  Bomnwn 
Borkhart  for  awBito& 

PAREBBk  J.  This  was  a  bill  for  injunction 
1^  ai^llant  to  restrain  appellee  from  meet- 
ing a  fence  along  the  line  betwe«  thdr  ad> 
J<^ing  if!ropertj.  Appellant  slipped  that 
such  fence  orerlanied  on  his  land  and  was 
of  no  beneficial  nse  to  appellee,  but  was  erect- 
ed for  malicious  purposes  and  to  tibstmct 
appellant's  llB^  and  air  and  to  be  a  moiace 
to  his  building  from  Are  and  other  causes. 
Anwllee  answered,  and  denied  that  be  was 
erecting  the  fence  for  malidous  purpose*, 
and  avwred  that  be  was  erecting  tlie  same 
for  tbe  purpose  of  securing  the  jfiincy  ot 
his  own  premises,  where  be  resided  with  Ids 
f  aniii7t  tarn  the  observation  of  the  oceopants 
of  the  seomd  story  of  ai^tantfs  building. 
Appellant  reidled  that  tlie  fence  at  the  h^ght 
It  bad  reached  at  the  time  of  smrloe  of  the 
writ  of  Injunction  prevented  any  occupant 
of  his  building  from  overlooking  appellee's 
yard,  and  that  appellee  proposed  to  erect  the 
same  five  teet  hl^ier,  wliidi  wss  unnecessary 
and  was  proposed  to  be  done  maliciously. 

Appellant  proved  tbe  erection  of  the  fence 
t^tbe  piadngof  a  frame  of  tlnd>ers  ona^^ 


lm?n  land  and  by  nailing  thereon  ^nka  com- 
mencing at  a  point  14  feet  from  flie  ground 
and  on  a  level  with  the  bottom  of  the  second- 
Story  windows  of  app^ant'a  building  and  ex* 
tending  iQnrard  for  a  distance  of  8  feet  and 
7  inches;  that  tbe  fence  at  this  point  was 
sufBdoitly  hl|^  to  obstruct  aU  view  of  ap- 
pelleei'B  premises  fn»n  app^lant's  building, 
except  a  small  portion  of  tbe  root  of  a.vpel- 
lee^i  bouse;  that  tbe  prosecutkm  of  the  work 
to  a  still  greater  helgbt  was  mgaged  In  1^ 
appellee  when  ewved  with  a  writ  of  Inj  unc- 
tion, to  the  still  greater  obstmetlon  of  the 
light  kdA  air  from  appdlanf s  building;  tluit 
said  fence  greatly  increased  the  danger  of  Are 
to  appellant's  building.  Ani^iee  oHered  no 
evidence,  and  moved  for  dissolution  of  the 
Injunction  end  dismissal  of  tbe  bill,  which 
was  done.  The  transcript  does  not  contain 
the  testinMKiy  of  the  witnesses^  hot  merely  a 
statement  of  the  substance  of  tbe  sanM,  agreed 
to  by  both  parties. 

It  is  not  contended  appellant  that  ap- 
pellee did  not  have  the  right  to  protect  bis 
own  privacy  by  a  structure  of  the  kind  erect- 
ed. His  dalifi  Is,  however,  ttiat  the  fence 
was  about  to  be  wected  to  an  unnecessary 
height  for  that  purpose,  and  he  relies  upon 
that  fact  atone  to  show  malidous  Intoit  to 
Injure  his  proper^.  It  is  to  be  noticed  that 
no  direct  evidence  of  motive  was  sntwittted. 
Tlie  frameworic  of  tbe  fence  was  21  feet  high, 
and  plaidu  bad  bem  nailed  to  it,  beginning 
14  feet  from  the  ^und,  and  extending  vp- 
ward  8  feet  and  7  inches,  leaving  S  feet  and 
5  Inches  ss  the  utmost  additional  helgbt  to 
wiilch  the  fence  could  be  extended,  and 
against  wlilch  arottUuit  sought  restraint. 
It  is  to  the  fact  of  the  lade  of  neceesHy  of 
this  additional  height  of  the  fence  and  tbe 
addltitmal  Injury  to  his  property  that  ap- 
pellant looks  for  proof  of  bad  motive  on 
tlie  part  of  appellee.  A^llee  alleged  In  bis 
answer  that  the  second  story  of  the  build- 
ing was  to  be  used  as  a  rooming  bonse,  and 
the  allegation  was  not  denied  in  the  iqily. 
It  may  be  that  a  structure  of  tUa  kind  migbt, 
under  some  circumstances,  be  so  grossly  un- 
sulted  or  diqtroportionato  to  the  uses  dalmed 
for  It  as  to  amonnt  to  prottf  of  mallcek  but  we 
cannot  determine  that  tills  MM  was  sudi  a 
structure.  Under  llie  facts  we  tall  to  see 
how  malice  has  been  established  tbe  evi- 
doiceb  and  the  court  bdow,  in  finding  the 
facts  in  favor  of  tiie  defendant,  appellee 
here,  found  there  was  none. 

We  understand  the  poeltlon  of  appellant 
to  be  that  tiie  erection  of  a  structure  of  this 
kind  may  be  restrained  only  when  tbe  same 
serves  no  useful  purpose,  and  is  with  Intent 
to  maliciously  injure  tiie  pre^rty,  of  anoth- 
er. We  do  not  understand  him  to  claim  that. 
In  tbe  absence  of  eltber  we  ot  tbe  foregoing 
characteristics,  a  court  of  equity  will  lnta> 
fwe^  This  being  so.  It  is  dear  tiiat  he  can 
have  no  relief  In  his  court  and  that  the  judg- 
ment below  was  correct  This  conclnaloa 
renders  it  unnecessary  to  oonsldsa  whatbar 
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in  ttils  JarladlcUon.  and  In  tbe  abmioB  of 
ttatnte,  there  la  any  right,  vuOer  any  dr- 
cmnstances,  to  restrain  the  erection  <m  one*» 
own  pnq;>ai7  of  etructuree  which  cat  off 
U^t  and  air  ftom  adjtrfnlns  owners.  See  IS 
Am.  A  Eng.  Bncy.  of  Lav  C2a.  Ed.)  IQBS, 
where  the  cases  are  collected. 

There  belns  no  error  In  the  decree  of  tiie 
eonrt  below*  it  will  be  affirmed;  and  it  la  so 
ordered. 

MILLS,  a  J,,  and  POPE,  UmS,  and 
uanx,  JJ^  concur.  ABBOTT,  J.,  bavins 
tried  tbe  ease  below,  did  not  participate  In 
this  decision. 


CUNNINGHAM  et  al.  t.  ITISEE. 

CBnpreme  Court  of  New  Mexico.  Jan,  26, 
1906.) 

1.  RxwABDs— Actions— PLUDin  OS— Ahxbd- 

KSNT— DlBOBTriON  OT  COUBT. 

Tb«  power  of  tbe  district  courts  to  oermit 
smendments  of  the  i>lesding8  is  discretiODary, 
e«ept  as  limited  by  statute,  and  it  was  not  an 
abuse  of  discretion  to  overrale  a  sKition  to 
amend  the  complaint  in  the  case  at  bar  undor 
the  drcnmstaDces  stated  In  tbe  opinion. 
2l  LnoTATionr  or  Acnoirs— Riwabd~  Ao> 

nOH  TO  RXCOVZB. 

An  auction  in  the  complaint  that  tbe 
pislntlfes  on  Jime  1*  1898,  'discovered**  the 
mnrderws  for  tbe  "diseonry**  of  wbrai  tbe  r^ 
ward  was  offered  which  Uwy  sssk  to  recover  tn 
this  action,  fixed  tbe  time  at  which  their  cause 
of  actiott  accraed. 

8.  BaU— RlWABD— CORTBACT  HI  WBTTING. 

An  offer  of  a  reward,  1^  publication,  for  tbe 
"discovery  of  all  or  any  one  of  the  parties  con> 
earned  in"  a  certain  murder,  becomes  a  valid 
c<mtract  between  tbe  offerers  and  ttioae  who  at^ 
ecfpt  It  by  performance  npon  tbe  dlsoovery  r^ 
gntred;  bat  It  does  not  become  a  *N!ontract  In 
writii^'  within  the  meaning  of  those  words  In 
section  2916  of  the  Compiled  Laws  of  1897. 

[Ed.  Note.^ — For  cases  in  point,  see  voL  88, 
Cent.  Dig.  Limitation  of  Actions,  |  118.] 

(SyUaboB  by  tbe  Court) 

Error  to  District  Ooort,  Santa  F6  Oonnt^; 
before  Justice  John  B.  McFle. 

Action  ^  WUllam  P.  Cunningham  and  oth- 
en  against  Bng«»  A.  Blske.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

A.  B.  Benehan.  for  plaintiffs  In  error.  Bit 
gOM  A.  FIA^  pro  se. 

ABBOTT,  J.  Tills  la  ui  action  In  vhldi 
tbe  plaintiffs  in  error  seek  to  recover  from 
Oe  defendant  in  otot  a  portion  of  a  romrd 
wl^b  he,  with  otliem,  off^ered,  through  a 
published  notice;  '*tm  the  discovery  of  all 
or  any  one  of  tbe  parties  concerned  in  the 
murder  of  Frandsco  Gbaves,  In  tiie  dty  of 
Banta  F6,  on  the  night  of  May  29,  1882.'* 
The  offer  was  made  over  the  names  of  those 
who  joined  in  It,  and  was  of  the  sums  set 
against  their  respective  names.  The  com- 
plaint alibied  that  tiw  platntlfb  (m  June  1, 
1888,  "discovered"  certain  persons,  "we  w 
all  of  them  to  have  been  tbe  murdraers  of  tho 
said  Etandsco  Obaves^**  and  tbat  on  May  29, 


1885,  those  persons  were  tried  and  convicted 
of  said  murder,  and  were  duly  executed 
April  2, 1807.  Hay  28, 1896,  tbe  suit  in  ques- 
tion was  b^run*  About  five  years  later, 
and  about  a  year  aft^  the  answer  had  bem 
filed,  whU^,  with  other  defenses,  set  up  Ilia 
statute  of  limitations,  tbe  plaintiffs  asked 
leave  to  so  amend  their  complaint  that  it 
should  In  effect  allege  tiie  discovery  on  or 
about  June  1«  3893,  of  "evidence  which  led 
them  to  believe"  certain  persons  were  the 
mnrdema  oC  said  Chaves,  and  that  said 
persons  w«»  <»  Hay  29,  1896,  determined 
by  verdict  and  judgment  of  court  to  havo 
been  sudi  murderers.  The  court  below  te- 
tused  to  permit  amendment  as  reauested. 
and  that  refusal  la  dalmed  by  the  plalntilto 
to  have  been  an  abuse  of  tbe  discretionary 
power  over  ammdments,  wbleh  It  la  not 
denied  the  court  had  at  that  stage  of  tiio 
case. 

We  are  unable  to  perceive  how  the  re* 
fnaal  to  allow  an  amendment  oflOred  at  so 
late  a  day,  at  such  a  stage  of  the  proceedli^ 
and  for  the  purpose  stated  In  tbe  motion 
to  amend,  was  an  abuse  of  discretion.  Ob- 
vionsly.  It  was  Intended  by  tho  pressed 
amendmmt  to  leave  It  open  to  the  plaUi- 
tiffs  to  claim  that  they  "discovered"  the 
morderera  of  Chaves  only  when  they  were 
convicted  May  28,  1886,  and  thus  carry  for- 
ward  the  accruing  of  ttielr  cause  of  action  to 
a  time  within  four  years  of  the  date  when 
tiiey  brought  suit  But  the  olC»  of  the  re- 
ward waa  not  toe  the  dlscorery  of  evidence 
or  information  which  should  lead  to  the  ctm- 
Tlctlott  of  the  niurderera,  but  for  the  dis- 
cov«7  of  the  mnrdwara  thonselves.  The 
use  of  such  language  may  have  been  Inad- 
vertent, or  it  may  well  have  been  tbat  those 
who  offwed  the  reward  did  not  wish  to  Im- 
pose a  condition  so  difficult  of  perfinmanco 
as  convicUuk  often  la.  Tho  language  of  the 
offer  would  justify  tho  Inf «ence  that  tiiey 
were  willing  upon  the  "discovery"  of  tbe 
murderers  of  the  sheriff  of  the  county  to 
assume  the  traidai  <tf  securing  tb^  punish- 
ment tn  some  vray.  At  all  evaits,  a  convic- 
tion iras  not,  vre  think,  essential  to  accq>^ 
ance  of  and  compliance  with  ttie  terms  of 
their  offer.  That  the  plaintiffs  had  "dis- 
covered" the  murderers  might  have  been 
proved  without  evidence  of  a  convlctiim,  and 
even  against  ovldenoe  of  a  failure  to  convict, 
since  that  might  result  from  causes  entirely 
lnd«pend«it  of  tiie  fact  tbat  tiie  actual  mur^ 
derers  were  discovered  and  tried.  The  cause 
of  action,  thertfore,  accrued  when  the  mnr- 
dners  were  discovered,  and  that  time  tbe 
oomplalnt  alleges  was  June  1,  1888. 

The  plaintiffs  further  allege  tbat  tbe  otter 
of  tiie  reward  and  Its  acceptance  1^  their 
action  made  It  a  contract  in  writing,  so  tbat 
they  had  the  right  to  bring  suit  at  any  time 
wititln  six  years  from  the  time  when  tbe 
cause  of  acttcm  accrued.  That  proportion, 
we  think,  is  not  sustained  by  the  autbwlties, 
and  is  not  sound  In  prindplOb  Tbe  plahitlffs 
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cite  In  snppcot  of  It;  Ryer  t.  Stockwell,  14 
CaL  134,  73  Am.  Dec.  634,  whicb  does  adopt 
that  view,  basing  Its  decision,  howeTer,  on 
cases  wbicb  do  not  sustain  It,  but  only  bold 
that  the  acceptance  of  snch  an  offer  by  per- 
formaxice  according  to  Its  terms  creates  a 
valid  contract,  which  unquestionably  is  the 
case.  The  opposite,  and,  as  we  bold,  the 
the  true  view  of  the  law,  is  welt  expressed  by 
Worden,  In  Board  of  Commlsstoners  of 
Marlon  County  v.  Shipley,  77  Ind.  558 :  "A 
contract  cannot  be  said  to  be  in  writing 
•  •  *  so  as  to  run  20  yean,  unless  the 
parties  thereto,  as  well  as  Its  entire  terms 
and  stipulations,  can  be  gathered  from  the 
Instrument  Itself  or  from  some  other  written 
Instrument  referred  to  therein,  without  the 
aid  of  parol  evidence  to  ascertain  either.  If 
parol  evidence  has  to  be  resorted  to  In  order 
to  ascertain  the  parties  to  a  contract  or  its 
t^rms,  the  reason  for  extending  the  period 
of  limitation  for  20  years  falls;  and,  though 
the  contract  be  partly  In  writing,  yet,  as  it 
rests  partly  In  parol,  the  6>year  period  of 
limitations  applies  as  well  as  If  the  contract 
had  rested  entirely  In  parol."  That  case, 
which  explicitly  overruled  a  former  deci- 
sion of  the  same  court,  has  since  been  fol- 
lowed in  that  state  In  several  cases  which 
are  referred  to  In  Hackleman  v.  Board  of 
Co.  Commissioners,  etc.,  M  Ind.  36.  See, 
also.  Hulbei-t  v.  Atherton.  69  Iowa,  01, 12  N. 
W.  780;  Lorhig  t.  City  of  Boston,  7  Bletc. 
(Mass.)  412. 
Judgment  of  the  district  court  affirmed. 

MILLS,  C.  J.,  and  PARKER  and  MANN, 
JJ.,  concur.  McFIB,  J.,  having  decided  thla 
case,  and  POPB,  J.,  having  been  of  counsel, 
took  no  part  la  this  decision. 


UTZ  V.  EXCHANGE  BANK  OP  ALVA. 
(Supreme  Court  of  Oklalioma.  Sept.  6,  1905.) 

1.  Chattel  Mobto age— Lien. 

A  mortgage  does  not  convey  title  to  the 
mortgaged  property,  but  only  creates  a  lien 
thoreon. 

[Bd.  Noter— Por  cases  In  point,  see  vol.  9, 
Gent  Dig.  Chattel  Mortgages,  {  216.] 

2.  Samb— Payment. 

A  mortgagor  has  tbe  right  to  pay  the  in- 
debtedness secured  by  the  mortgage  and  ex- 
tinguish the  lien  at  any  time  before  the  property 
is  sold  by  the  mortgagee. 

8.  EXECDTORS  AND  ADinKISTBATOBS— PEBflOH- 

AL  Pbopebtt— Possession. 

Personal  property  of  one  who  dies  intestate 
passes  to  the  heirs  of  such  ioteRtate,  subject 
to  the  control  of  the  probate  court  and  to  th« 
possession  of  any  adminiBtrator  appointed  by 
the  court  for  the  purposes  of  administration. 

[Ed.  Note. — For  cases  in  point,  see  'vol.  22. 
Cent.  Dig.  Executors  and  Administrators,  | 
279.] 

4.  Same— DiVBBBiON  Of  Assirrs— Action  bt 

ADUINIBTaATOB. 

Where  a  person  or  corporation,  before  the 
granting  of  letters  of  administration.  Bells  or 
alienat^  any  of  the  property  of  a  decedent 
which  is  covered  by  a  chattel  mortgage,  he,  oi 


It,  is  chargeable  therewith,  and  liable  to  an 
action  by  Uie  administrator  of  the  estate  for 
double  the  value  of  the  pmperty  so  sold  or  alienated. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Woods  Gonutj; 
before  Justice  J.  L.  Pancoast 

Action  by  James  R.  litz,  administrator  of 
John  R.  Covey,  against  the  Exchange  Bank 
of  Alva.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed. 

On  April  15,  1895,  John  R  Covey  executed 
and  delivered  his  promissory  note  to  the 
Exchange  Bank  of  Alva  In  the  sum  of  |1,451- 
.40  due  90  days  after  date,  and  to  secure  the 
payment  thereof  executed  a  chattel  mortgage 
to  said  bank  upon  147  head  of  cattle.  On 
May  14,  1895,  said  John  R.  Covey  was  killed. 
On  May  15,  1895,  the  bank  proceeded  to  take 
possession  of  the  cattle  covered  by  said  mort- 
gage. On  the  17th  or  18tb  of  May,  1895,  the 
bank  gave  the  statutory  notice  of  the  fore- 
closure of  Its  mortgage,  and  on  the  28th  of 
May,  1895,  the  cattle  covered  by  said  mort- 
gage were  sold  to  one  J.  W.  Maxey  for 
?632.10,  being  $4.30  per  head.  On  May  29, 
1885,  there  was  a  special  administrator  ap- 
pointed by  the  probate  court  of  Woods  coun- 
ty. The  decedent;  John  R.  Covey,  died  In- 
testate. This  action  was  instituted  against 
the  Exchange  Bank  of  Alva  by  the  adminis- 
trator of  the  estate  oi  John  B.  Covey  to  re- 
cover double  the  value  of  the  property  sold 
and  alienated  by  the  bank,  the  holder  of  said 
chattel  mortgage,  after  the  death  of  said 
Covey,  and  before  a  special  or  general  ad- 
ministrator was  appointed.  The  Issues  hav- 
ing been  Joined,  the  cause  was  submitted  to 
the  court  without  a  Jury  upon  the  following 
agreed  statement  of  facts; 

"Agreed  Statement  of  Facts.  It  is  hereby 
stipulated  and  agreed  by  and  between  the 
parties  to  this  action,  by  their  respective 
attorneys,  that  the  facts  relevant  to  the 
Issues  herein  are  as  follows:  That  one  John 
R.  Covey,  of  Woods  county,  OkL  T.,  did  on 
April  15,  1895,  execute  and  dellv^  bis  cer- 
tain chattel  mortgage  to  the  Exchange  Bank 
of  Alva,  Okl.,  a  corporation,  upon  117  head 
of  native  yearling  steers  branded  ^  on 
left  hip,  and  35  bead  of  native  yearling 
steers  branded  ^  on  left  side,  to  secure 
the  payment  of  a  promifssory  note  of  even 
date  therewith  for  $1,451.40,  due  90  days 
after  date  of  said  note;  and  that  said  note 
was  made  payable  to  the  order  of  said  the 
Exchange  Bank  of  Alva.  That  John  R,  Cov- 
ey was  then  the  said  owner  of  said  cattle. 
That  afterwards,  on  the  14th  day  of  May. 
1895,  the  said  John  R.  Covey  was  killed. 
That  on  the  succeeding  day  the  cattle  were 
scattered,  and  no  person  was  In  charge  of 
them;  and  that  at  that  time  the  conditions 
In  the  neighborhood,  and  in  the  locality  In 
which  tbe  cattle  described  In  said  mortgage 
were  then  being  held,  were  snch  as  furnished 
reasonable  grounds  in  tbe  minds  of  the  offi- 
cers of  the  said  the  Exchange  Bank  of  Alva 
that  its  security  was  liable  to  be,  and  was 
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being,  Impaired,  and  tbat  there  actually  was 
danger  of  the  Becnrlty  being  Impaired  bj  the 
loBS  of  the  propert?,  or  a  part  thereof,  de- 
scribed in  said  mortgage.  That  on  the  said 
loth  day  of  May,  18Q5,  the  said  Exchange 
Bank  of  Alva  took  charge  of  all  of  said  cattle 
that  conid  then  be  foond,  and  began  actlre 
work  to  get  all  of  the  some  together,  and 
and  succeeded  durlog  tbe  following  two  weeks 
In  finding  147  head  of  said  cattle.  That  all 
the  said  cattle  were  taken  possession  of  by 
the  Bald  the  Alva  Exchange  Bank  under  and 
by  virtue  of  the  chattel  mortgage  heretofore 
motioned,  a  copy  of  which  Is  attached  to 
the  plaintifTs  petition  and  also  to  defeud- 
ant's  answer,  each  being  marked  'Bxhlblt 
A,*  and  that  such  copy  Is  bweby  made  a  part 
of  this  agreed  statement  of  facts  as  fully 
as  If  hereto  attached  and  made  a  part  here- 
of. That  the  defendant,  the  Exchange  Bank 
of  Alva,  at  the  time  of  taking  possession  of 
ttie  property  d^ribed  herein,  had  a  valid 
and  subsisting  mortgage  thereon,  and  that 
the  amount  of  money  for  which  it  was  given 
to  secure  was  wholly  unpaid;  and,  by  reason 
of  the  condiUons  herein  mentioned,  the  said 
def^dant,  the  Exchange  Bank  of  Alva,  had 
reasonable  grounds  to  believe,  and  did  believe 
in  good  faith,  that  Its  security  was  Impaired 
and  was  in  great  danger  of  depreciation  in  the 
loss  and  r^oval  of  cattle  therein  desctlbed, 
unless  it  immediately  took  possession  of  said 
prfyperty.  That  afterwards,  on  tbe  17th  or 
ISth  day  of  May,  1895,  the  said  defendant 
tbe  Exchange  Bank  of  Alva,  gave  notice  by 
posting  notices  of  the  sale  of  said  cattle 
under  said  chattel  mortgnge  In  five  public 
places  in  the  county  where  the  property  was 
to  be  sold,  which  said  notices  contained  the 
names  of  the  mortgagor  and  mortgagee,  the 
date  of  the  mortgage,  the  nature  of  the  de- 
fault ftcd  the  amount  claimed  to  be  due 
thereon  at  tbe  date  of  the  notice,  a  descrip- 
tion of  the  mortgaged  property  conforming 
substantially  to  that  contained  In  the  mort- 
gage, the  time  and  place  of  the  sale,  and 
tbe  name  of  tbe  agent  and  attorney  fore- 
closing such  mortgage,  as  provided  by  the 
laws  of  the  territory  of  Oklahoma  for  the 
foreclosure  of  the  chattel  mortgages  by 
advotisements;  and  that  said  notices  were 
posted,  as  above  set  forth,  10  days  before 
tbe  time  specified  therein  for  such  sale. 
That  notices  of  tbe  sale  of  said  cattle  at  pub- 
lic auction  were  posted;  one  on  the  ^nt  and 
north  of  the  United  States  Land  Office  on 
tbe  public  square  In  Alva,  Okl.  T.;  one  on 
the  north  and  west  end  of  Carter's  livery 
bam  on  the  east  side  of  the  public  square  In 
Alva;  one  on  the  south  bridge  crossing  Eagle- 
«hlef.  south  of  Alva;  one  on  the  north  bridge 
crossing  the  north  fork  of  Elaglechlef.  south 
of  Alva;  and  one  notice  on  the  front  of  tbe 
building  used  as  the  post  office  in  the  city 
of  Alva,  Okl.;  and  that  each  of  said  notices 
were  duly  posted  more  than  10  days  prior 
to  the  date  of  the  sale  named  therein.  That 
«n  tbe  28th  day  of  May,  1806.  the  147  head 


of  said  cattle  heretofore  described  were  sold 
at  public  sale  by  George  T.  Parry,  the  duly 
authorized  agent  of  the  defendant,  the  Ex- 
change Bank  of  Alva,  under  and  by  virtue 
of  the  said  chattel  mortgage,  to  tbe  highest 
and  best  bidder  therefor,  and  at  the  time 
and  place  mentioned  In  the  notices  posted 
of  said  sale.  That  the  said  147  head  of  cat- 
tle heretofore  mentioned  were  sold  to  (me  J. 
W.  Maxey  for  the  sum  of  $4.30  per  head, 
and  for  the  total  sum  of  (632.10,  he  tbe  said 
J.  W.  Maxey  being  tbe  highest  and  best 
blddw  therefor;  and  that  the  possession  of 
said  cattle  was  then  and  there  delivered  to 
the  purchaser,  and  that  the  cattle  were  im- 
mediately moved  by  the  purchaser  from 
Woods  county.  Okl.  T.,  to  Barber  county, 
Kan,,  and  have  not  since  come  into  posses- 
sion of  tbe  said  estate  or  its  administrator. 
That  on  the  28th  day  of  May,  1895,  there 
was  aK>ointed  by  the  probate  court  of 
Woods  county,  Okl.  T.,  a  special  administra- 
tor for  said  estate,  one  James  R.  Litz,  the 
plaintiff  herein,  who  Immediately,  on  said 
29th  day  of  May,  1805.  duly  qualified  as 
such  special  administrator  by  t&king  the 
oath  of  office  and  giving  the  bond  required 
tberefOT.  Tbe  said  administrator,  James  B. 
litz,  did  on  tbe  29tb  day  of  May,  1895,  de- 
mand posaeaslon  of  tbe  said  catUe  from  tbe 
said  purchaser,  J,  W.  Maxey,  which  said  de- 
mand was  then  and  there  refosed.  Tbat  nei- 
ther the  special  administrator  of  said  es- 
tate DOT  the  general  administrator  thertfor, 
afterwards  appointed  on  the  S7tb  day  of 
July,  tSBS,  ever  received  possession  of  said 
cattie  Tbat  tbe  plaintiff  b«*elii,  James  R. 
Litz,  was  and  la  tiie  duly  appointed  admin- 
istrator of  tbe  estate  of  John  R.  Oovey,  de- 
ceased, and  has  been  such  administrator  at 
all  times  since  tbe  27th  day  of  July,  1885. 
That  It  Is  further  agreed  that  the  deposition 
of  George  T.  Parry,  now  on  file  In  the  office 
of  the  clerk  of  the  district  court  of  Woods 
county,  may  be  read.  In  so  far  as  It  r^tes 
to  the  foreclosure  and  sale  of  the  property 
described  In  the  mortgage  from  John  R. 
Covey,  deceued,  to  the  Etxchange  Bank  of 
Alva,  and  the  conditions  then  surrounding 
tbe  property  described  in  said  mortgage,  the 
same  as  if  tbe  statements  therein  made  were 
fully  written  and  embodied  in  this  stipula- 
tion. That  no  administrator  of  said  estate, 
either  special  or  general,  was  appointed 
prior  to  May  29.  1885;  and  that  tbe  ^aintiff 
herein.  .Tames  R.  Litz,  held  his  trust  as  spe- 
cial administrator  until  his  appointment  as 
general  administrator  on  July  27,  1885. 
That  the  decedent,  John  R.  Cov^.  died  In- 
testate. That  the  value  of  the  147  head  of 
cattle  b«%inbefore  mentioned  at  the  time 
and  place  where  sold  was  $12  per  bead." 

The  cotirt  found  tbe  Issues  In  favor  of  the 
defendant,  and  against  the  plaintiff.  Motion 
tor  new  trial  was  duly  filed  and  overruled,  and 
exceptions  saved ;  and  the  plaintiff  brlnfi 
the  case  here,  on  case-mad^  for  rarlew. 
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H.  A.  Koab,  for  plaintiff  In  error.  T.  J. 
Womack  and  Strang  &  Derereux,  tor  defend- 
ant In  error. 

HAINER,  J.  (after  ■tatlng  the  facts).  Tbe 
qneetlon  presented  to  this  court  U  whetha 
or  not  the  holder  of  a  chattel  mortgage,  who 
In  good  faith  deems  himself  Insecure,  after 
the  death  of  tbe  mortgagor,  who  dies  In- 
testate, before  the  debt  Is  due,  and  prior  to 
tbe  appointment  of  an  administrator,  either 
special  or  general,  can  take  possession  of  and 
sell  the  property  covered  by  said  mortgage. 

This  action  is  based  upon  section  1603, 
Wilson's  Rev.  ft  Ann.  St  Okl.  1908,  whl<di  pro- 
vides as  follows :  "If  any  person  before  the 
granting  of  letters  testamentary  or  of  ad- 
ministration, embeszles  or  allenat^  any  of 
the  moneys,  goods,  chattels  or  effects  of  a  de- 
cedent, he  Is  chargeable  therewith,  and  liable 
to  an  action  by  the  executor  or  adminis- 
trator of  the  estate,  for  double  the  value  of 
the  property  so  embezzled  or  alienated,  to  be 
recovered  for  the  benefit  of  the  estate."  Sec- 
tion 6894  of  the  same  statutes,  In  regard  to 
the  disposition  of  the  property  of  a  decedent 
who  dies  Intestate,  provides  as  follows : 
"The  property,  both  real  and  personal,  of  one 
who  dies  without  disposing  of  It  by  will, 
passes  to  the  heirs  of  the  Intestate,  subject 
to  the  control  of  tbe  probate  court,  and  to  the 
possession  of  any  administrator  ai^lnted  by 
that  court  for  the  purpose  of  administration." 
Under  the  provisions  of  our  statute,  a  mort- 
gage does  not  convey  title  to  tbe  property 
mortgaged,  but  only  creates  a  lieu  thereon 
Hence  a  mortgagor  has  the  undoubted  right 
to  pay  the  Indebtedness  and  thereby  extin- 
guish the  lien  at  any  time  before  the  property 
Is  sold  by  the  mortgagee.  One  of  the  objects 
of  tbe  statutory  notice  of  10  days,  which  Is 
required  to  be  given  In  case  the  mortgagee  at- 
tempts to  fweclose  his  mortgage.  Is  to  give 
the  mortgagor  an  opportunity  to  pay  the  In- 
debtedness and  thereby  extinguish  tbe  lien 
upon  the  proi>erty.  It  will  thus  be  seen  that, 
under  the  provisions  of  our  statute  In  regard 
to  the  descent  of  property  of  a  decedent  who 
dies  Intestate,  the  personal  property,  as  well 
as  the  real  estate,  passes  to  the  heirs  of  tbe 
Intestate,  subject  to  the  control  of  the  probate 
conrt,  and  thence  to  the  possession  of  tbe  ad- 
ministrator appointed  by  the  court,  for  the 
purposes  of  administration.  Hence  the  right 
to  the  possession  of  personal  property  be- 
tween the  time  of  the  death  of  tbe  Intestate 
and  the  granting  of  letters  of  administration 
is  by  operation  of  law  suspended  and  held  in 
abeyance^  In  11  Am.  &  Bug.  Encyc.  of 
Law  (2d  Ed.)  p.  985,  the  rule  Is  thus  stated: 
"The  title  of  an  administrator,  on  the  other 
hand,  is  derived  solely  from  the  conrt  by 
which  his  letters  are  granted,  and  therefore 
his  title  to  the  decedent's  estate  does  not 
vest  until  the  letters  are  granted."  And  on 
the  following  page,  in  a  note,  this  doctrine 
Is  announced :  "Between  the  death  of  the  in- 
testate and  tbe  granting  of  letters,  the  legal 
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title  to  personal  property  of  the  Intestate  Is 
suspended  and  vested  In  no  one."  See  an- 
thorttles  there  cited. 

In  the  case  at  bar  tbe  mortgagee  proceeded 
to  take  possession  of  the  vvoperty  covered  by 
tbe  chattel  mortgage  the  day  following  the 
death  of  the  mortgagor,  who  died  Intestete 
on  tbe  14th  day  of  May,  1885,  and  on  the  17tb 
day  of  Mar  the  mortgagee  proceeded  to  ad- 
vertise the  property  for  sale,  and  sold  the 
property  on  the  28th  day  of  May,  1895,  before 
a  special  or  general  administrator  had  been  ap- 
pointed, and  before  any  application  for  appoint- 
ment had  been  made.  But,  since  tbe  property 
of  a  decedent  passed  the  moment  of  his  deatb 
tothe.belrs,  snbjecttotbecontrol  of  the  probate 
court,  the  right  of  the  mortgagee  to  foreclose 
and  sell  the  prop^ty  was  suspended  and 
held  In  abeyance  until  a  special  or  general 
administrator  was  appointed  by  the  probate 
court ;  and  any  attempt  to  sell  or  alienate  the 
property  during  that  period  was  a  wrongful 
intermeddling  with  tbe  property  of  the  Intes- 
tate. 22  Gent  Dig.  8549.  It  Is  true  that  by 
tbe  agreed  stetement  of  facte  It  Is  admitted 
that  the  mortgagee  "had  reasonable  gronuds 
to  believe,  and  did  believe  In  good  faith,  thot 
its  security  was  Impaired  and  was  In  great 
danger  of  depredation  in  tbe  loss  and  remov- 
al of  cattle  therein  described,  unless  It  Im- 
mediately took  poBBession  of  said  property." 
But  this  fact  would  not  warrant  the  mort- 
gagee in  advertising  and  selling  the  prop- 
erty before  a  special  or  general  adminis- 
trator was  appointed.  Under  the  strict  pro- 
visions of  the  common  law,  any  Intermeddling 
with  the  possession  of  tbe  propeirty,  however 
slight  was  wrongful,  and  the  person  so  Inter- 
meddling was  known  as  an  executor  de  son  tort. 
But  this  strict  doctrine  of  tbe  common  law 
has  been  relaxed  by  modern  authorities,  and 
by  virtue  of  the  stetntes  of  most  of  tbe 
stetes ;  and  we  think  the  rule  has  been  modi- 
fled  in  this  territory.  A  mortgagee.  If  he  bos 
reasonable  grounds  to  apprehend,  and  in  good 
faith  believes,  that  the  security  Is  about  to  be 
lost  or  materially  impaired,  has  a  right  to 
teke  possesion  of  the  property  for  the  pur- 
pose of  preserving  It,  but  has  no  right  to  sell 
or  alloiate  tbe  same  until  a  special  or  gen- 
eral administrator  has  been  appointed,  whose 
duty  it  Is  to  protect  the  Intereste  and  righta 
of  the  estete.  We  think  the  manifest  pur- 
pose of  the  act  of  the  Legislature,  which  pro- 
vides that  If  any  person,  before  the  granting^ 
of  letters  testementery  or  of  administration, 
alienates  any  of  the  moneys,  goods,  chattels, 
or  effecte  of  a  decedent  be  Is  chargeable 
therewith,  and  liable  to  an  action  by  the  exec- 
utor or  administrator  of  the  estate  for 
double  the  value  of  the  property  so  alien- 
ated, was  to  prohibit  the  doing  of  Just  such- 
acte  as  are  alleged  to  have  been  c<Hn- 
mltted  In  this  action.  In  other  words,  from 
the  agreed  stetement  of  facte  In  this  case, 
we  think  the  defendant  comes  clearly  within 
the  letter  and  spirit  of  said  act 

We  have  examined  tbe  doctrine  mm  ko^ 
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nonnced  by  the  Supreme  Court  of  Iowa  in  tlM 
case  of  Cocke  t.  Montgomery,  89  M.  W. 
886,  and  tbe  other  authorities  cited  li7 
connsel  for  defendant  In  error.  In  these 
cases  tbe  question  under  consideration  was 
whether  or  not  the  claim  should  be  presmted 
to  the  administrator  before  the  mortgagee  had 
a  right  to  foreclose  his  mortgage;  and  It  was 
there  held  that  It  was  not  necessary  to  pre- 
sent the  claim  to  the  administrator,  on  the 
theory  that  the  mortgagor's  ctmtract  did  not 
terminate  with  his  death,  and  that  there  was 
no  proTlalon  of  the  statute  which  required  a 
mortgagee  of  chattels  to  file  his  claim  and 
await  the  slow  process  of  administration  to 
adjust  priorities  and  determine  his  rights; 
and  that  It  the  foreclosure  was  wrongful,  or 
the  debt  had  been  paid,  the  administrator 
bad  ample  authority  tor  protecting  the  estate 
by  injunction,  or  other  appropriate  action. 
In  all  these  cases  dted  by  counsel  It  appears 
that  an  administrator  had  been  atvolnted, 
and  the  sole  question  was  whether  or  not  It 
was  necessary  to  present  the  claim  to  the  ad- 
ministrator, and  whether  a  person  who  had 
an  interest  in  the  estate  was  a  wrongdoer 
and  Intermeddler  from  tbe  mere  fact  of  tak- 
ing  possession  of  the  property  In  good  faith 
for  tbe  purpose  of  preserving  tbe  same.  We 
think  there  Is  no  otmfllct  betwem  tbs  author- 
idea  cited  and  the  doctrine  am^onnced  here- 
in. Manifestly,  the  contract  of  the  minrt- 
gagor  does  not  terminate  with  his  death ;  but 
by  operation  of  law  It  is  saspaided  and  held 
In  abeyance  until  an  administrator  Is  , 
pointed. 

Our  conclusion,  then.  Is  that  the  court  be- 
low erred  In  holding  that,  prior  to  the  ap- 
polntm^  of  a  special  or  general  adminis- 
trator, tbe  mortgagee  had  the  power  and  au- 
thority to  sell  w  alienate  the  property. 

For  the  reasons  herein  stated,  the  judg^ 
raent  of  the  district  court  Is  rer«rsed,  and 
tbe  cause  remanded  with  dlrectSons  to  grant 
a  new  trlsL 

PANGOAST.  J.,  who  presided  In  the  court 
b«Iow,  not  sitting.  All  the  other  JosUcea 
concurring. 


NATIONAL  GASH  REGISTER  CO.  T. 
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(Snprone  Oonrt  of  Oklahoma.  Sept  7,  1906.) 
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Where  property  In  tbe  hands  of  a  Tendee, 
tbe  title  to  which  is  fn  a  veodor  by  reason  of 
a  conditional  sale  is  the  state  of  Arkansas,  is 
removed  to  the  territory  of  Oklahoma,  the  ven- 
dor coosenting  to  the  reteotlon  In  Oklahoma 
by  the  vendee  of  such  property,  and  the  con- 
ditional sale  notes  are  to  changed  as  to  make 
them  Oklahoma  obligations,-  payable  In  Okla- 
homa, such  transactiOD  brings  the  property  and 
rights  of  the  parties  within  and  under  the 
jorladlctlon  of  the  laws  Oklahoma,  and  a 
failure  on  the  p«rt  of  the  vendor  to  record 
bis  reservation  of  title  In  Oklahoma,  aa  te- 


qnired  by  its  laws,  bare  blm  from  a  recovery 
thowrf  in  the  hands  of  an  Innocent  porcbaser 
for  value. 
(Byllabas     th9  Court.) 

Error  from  District  Court,  Canadian  Comi- 
ty; before  Justice  G.  F.  Irwin. 

Action  by  the  National  Gash  Reglsta:  Com- 
pany against  Hsns  Paulson.  Judgment  for 
defendant,  and  plaintiff  brings  wror.  Af- 
firmed. 

This  is  an  action  of  replevin  oommenced 
In  the  probate  court  of  Canadian  conn^  to 
recover  a  cash  register  valued  at  $1G0,  tbe 
petition  therein  reading  as  follows:  "Plain- 
tiff alleges:  That  at  all  times  hereinafter 
mentioned  It  was  a  corporation  duly  organ- 
ized and  existing  under  the  laws  of  the  steto 
of  Ohio.  *That  It  has  a  special  ownership  in 
and  Is  entitled  to  the  Immediate  possession 
of  the  following  described  personal  property, 
to  wit:  One  No.  47  total  adding  national 
cash  register  (239.791),  name  place  Thomas 
Sanders,'  of  the  valne  of  one  hundred  fifty 
<91fiO.OO)  dollars.  That  plaintiff's  special 
ownership  consists  in  that  on  the  1st  day 
of  July,  1901.  la  Little  Bock,  Arkansas, 
plaintiff  sold  and  delivered  to  the  said  Thom- 
as Sanders  at  his  special  Instance  and  re- 
quest the  above  named  and  described  cash 
relator  for  the  sum  of  one  hundred  seventy- 
five  ($176.00)  dollars,  under  a  condtlonal  sale 
whereby  the  plaintiff  retained  tbe  title  until 
the  purchase  price  should  be  paid  in  full. 
That  thereafter  and  before  said  purchase 
price  was  paid,  the  said  Thomas  Sanders, 
without  the  knowledge  or  consent  of  plaintiff, 
wrongfully  took  the  said  cash  register  out 
of  the  state  of  Arkansas,  and  brought  the 
same  to  Bl  Beno  in  Canadian  county,  Okla- 
homa, and  before  plaintiff  knew  the  same  had 
been  removed  from  the  state  of  Arkansas, 
wrongfully  disposed  of  the  sama  That  nn- 
Aa  the  laws  of  the  state  of  Arkansas  a  con- 
ditional sale  of  personal  property,  wherein 
title  Is  retained  by  the  seller.  Is  valid  not 
only  between  the  parties  thereto,  but  as  to 
innocent  purchasers  as  well;  and  tbe  laws  of 
the  state  of  Arkansas  at  the  time  this  con- 
tract was  made  did  not  require  that  the  con- 
tract Itself,  or  a  copy  thereof,  should  be  re- 
corded In  any  of  tbe  public  offices  thereof, 
and  such  continued  to  be  the  law  to  the 
time  of  the  bringing  of  this  action.  That 
there  is  due  plaintiff  on  said  register  the  sum 
of  eighty-five  dollars  ($85.00).  The  defoid- 
ant  herein  has  purchased  the  same  from 
Thomas  Sanders,  or  bis  vendees,  and  that 
though  demanded  has  refused  and  still  re- 
fuses to  surrender  the  said  cash  roister,  and 
unlawfully  detains  the  same  from  plaintiff, 
&om  tbe  15th  day  of  September,  1902.  to  his 
damage  $25.00.  Wherefore  plaintiff  prays 
Judgment  against  tbe  defendant  that  the  de- 
fendant do  return  to  plaintiff  the  said  cash 
register  so  unlawfully  detained  and  for  the 
sum  of  $25.00,  his  damages  as  aforesaid,  and 
costs  of  this  action."  The  writ  was  lasoed 
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as  prajed  tOT^  and  upon  serrlce  of  tbe  Bame 
defendant  gave  a  redellreiy  bond  and  retain- 
ed possession  of  the  property,  and  thereafter 
In  due  time  filed  his  answer  In  said  cause* 
which,  omitting  caption.  Is  as  follows: 
"Comes  now  the  defendant  In  the  above-en- 
titled muse  and  answering  plalntlfTs  petition 
on  file  herein  says:  Defendant  admits  the 
corporate  existence  of  plaintiff  as  allied. 
Defendant  further  admits  the  execution  and 
dellverr  of  the  contract  and  notes  referred 
to  In  said  petition.  Defendant  denies  each 
and  every  allegation  of  plaintlfTB  said  pe- 
tition not  hereinbefore  specifically  admitted." 

The  cause  was  tried  to  tbe  court  without  a 
Jury,  and  that  court  rendered  and  entered 
Judgment  therein  In  favor  of  tbe  defendant 
and  against  the  plaintiff,  for  the  costs  there- 
in. Thereupon  the  plaintiff  In  due  time  ap- 
pealed said  cause  to  the  district  court  of  said 
'county,  where,  at  the  February,  1904,  term 
of  said  court  tbe  cause  again  came  regularly 
on  for  trial.  A  Jury  was  waived,  and  the 
cause  was  presented  to  the  court  below  npon 
the  following  stipulated  facts :  "It  Is  hereby 
stipulated  and  agreed  by  and  between  Blake 
and  Blake,  attorneys  for  plaintiff  herein,  and 
Forrest  and  Smith,  attorneys  for  defendant 
herein:  That  the  above  niunbered  and  en- 
titled cause  be  submitted  for  tbe  considera- 
tion and  Judgment  of  tbe  court,  upon  tbe  fol- 
lowing agreed  statement  of  facts :  That  the 
cash  register  In  Question,  No.  239,791,  was 
purchased  from  plaintiff  herein  by  Thomas 
Sanders  at  Little  Ro<^,  Arkansas,  on  July 
1,  1901,  for  the  agreed  price  of  one  hundred 
and  seventy-five  dollars  ($75.00).  That  San- 
ders paid  thirty  dollars  ($30.00)  cash  and  ex- 
ecuted notes  payable  every  thirty  days  for 
twenty  dollars  ($20.00)  each,  for  the  balance 
of  said  purchase  price,  and  signed  a  condi- 
tional sale  contract  whereby  the  title  to  said 
cash  register  was  reserved  in  the  vendor  un- 
til the  purchase  price  was  paid  In  full.  That 
it  was  contracted  and  agreed  In  writing  by 
and  between  plaintiff  herein  and  Thomas 
Sanders  that  said  register  was  to  be  placed 
and  used  on  the  front  counter  of  Sanders' 
restaurant  In  tbe  city  of  Little  Rock,  Arkan- 
sas. That  a  part  of  said  price  and  notes 
were  paid  to  plaintiff  while  Thomas  Sanders 
remained  In  Little  Rock,  Arkansas.  That 
wltbout  the  knowledge  or  consent  of  plaintiff 
herein,  Thomas  Sanders  removed  tbe  said 
cash  register  from  Little  Rock,  Arkansas,  to 
El  Reno,  Oklahoma.  That  after  the  removal 
of  said  cash  register  to  El  Reno,  Oklahoma, 
plalntlffl  learned  of  Its  removal  to  Bl  Reno, 
Oklahoma,  and  consented  that  the  same  might 
be  retained  by  Sanders  and  used  In  bis  place 
of  business  In  El  Reno,  Oklnhoma,  and  chan- 
ge the  place  of  making  said  notes  from 
Little  Rocli  to  El  Reno,  Okl.  Ter.;  and  there- 
after plaintiff  collected  from  said  Sanders 
one  of  the  above-mentioned  notes  for  the  pur- 
chase price  of  said  register,  at  El  Reno,  Okl. 
Ter.  That  Frank  Shull  wns  employed  by 
inders  as  bartender  In  Sandm' 


saloon  In  BH  B^o,  Oklahoma,  and  knew  San- 
ders paid  twenty  dollars  ($20.00)  to  the  agent 
of  plaintiff  for  said  cash  register.  That  said 
Frank  Shull  did  not  know  that  there  was  an 
unpaid  balance  due  on  said  porchase  price,  but 
believed  the  representations  of  Sanders  that 
tbe  National  Gash  Register  Company  had  been 
paid  in  full  and  that  his  title  to  said 
register  was  clear.  That  Shull,  before  pur- 
chasing said  register  from  Sanders,  examined 
the  records  In  the  ofiSce  of  the  register  of 
deeds  of  Canadian  county,  Oklahoma,  for 
the  purpose  of  ascertaining  If  any  condition- 
al sale  contract  or  other  evidence  of  title 
or  equities  or  incnmbrances  were  recorded 
against  said  cash  register,  and  found  nothing 
against  said  register  on  the  records  of  Cana- 
dian county.  That  said  Frank  Shull  thereaf- 
ter purchased  said  cash  register  from  said 
Thomas  Sanders  for  a  valuable  consideration 
and  without  any  knowledge  of  plaintiff's  In- 
terest therein.  That  no  further  payments 
were  ever  made  to  the  plaintiff  herein  by 
Thomas  Sanders  or  his  vendee.  That  short- 
ly afterwards  said  Frank  Shull  sold  said 
cash  register  to  the  defendant  herein  for  a 
valuable  consideration,  and  this  defendant 
had  no  knowledge  whatever  of  the  claim  or 
demand  of  the  plaintiff  In  said  register. 
That  said  conditional  sale  contract  between 
plaintiff  and,  Sanders  was  never  recorded  in 
Canadian  county,  Oklahoma  Territory,  tiy 
plaintiff  after  learning  of  the  removal  of  said 
cash  register  from  Uttle  Rock,  Ark.,  to  EI 
&Nto,  or  at  any  time  whatsoever.  That  there 
Is  a  balance  due  this  plaintiff  on  the  pur- 
chase price  of  said  cash  register  of  eighty- 
five  dollars  ($85.00),  and  was  at  the  date  of 
the  sale  by  Sanders  to  Shull,  evidenced  by 
four  promissory  notes  signed  by  Thomas  San- 
ders and  dated.  Little  Bock,  Ark..  July  1, 
1901.  That  prior  to  the  commencement  of 
this  action,  the  said  four  notes  and  condition- 
al sale  contract  were  duly  presented  to  BVank 
Shull,  the  vendee  of  Tbomas  Sanders,  and 
payment  demanded  or  the  return  of  the  cash 
register.  That  payment  of  the  same  or  the 
return  of  cash  register  were  refused  by  said 
Frank  Shall.  That  after  the  sale  of  said 
cash  register  to  Hans  Paulson  the  defendant 
by  Frank  Shull,  the  duly  authorized  agent  of 
plaintiff,  presented  said  notes  and  condition- 
al sale  contract  to  Hans  Paulson  and  de- 
manded payment  of  the  notes  or  the  return 
of  the  cash  register,  which  payment  and 
demand  for  the  cash  register  were  by  Paul- 
son refused.  That  the  value  of  said  re^ster 
at  the  commencement  of  this  action  was  one 
hundred  fifty  dollars  ($160.00).  That  after 
demand  aud  refusal  this  plalotUT  replevied 
said  National  cash  register  from  the  defend- 
ant by  virtue  of  title  reserved  In  said  condi- 
tional contract  That,  when  defendant  was 
served  with  writ  Ttt  replevin  in  said  action, 
be  gave  a  redelivery  bond  to  the  sheriff  of 
this  county  and  retained  ];)ossesston  of  said 
cash  register.  That  the  trial  was  had  In 
said  action  of  repleyln  In  probate  court  ot 
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-Ganadlait  gouhIT)  Oklaboma.  BTldence  was 
submitted  by  both  parti ea  and  tbe  Jndgmoit 
■of  tbe  court  was  Hhat  tbe  defendant  have 
Judgment  adjudging  him  to  bare  title  to  the 
cash  register  sooght  to  be  recovered  by  the 
plaintiff  In  this  action  and  for  costs  herein 
taxed  at  913.40.'  That  thereafter  said  action 
was  brought  to  tbe  district  court  on  appeal 
by  plaintiff  from  tbe  judgment  of  said  pro- 
bate court" 

Thereafter  the  court  rendered  and  enter- 
ed Judgment  therein  as  follows,  to  wit: 
**Now  on  this  Utb  day  of  April,  1904,  the 
same  being  (me  of  tbe  regular  judicial  days  of 
the  February  adjommed  term,  1904,  the  above- 
entitled  cause  came  on  for  trial,  the  court 
having  taken  tbe  same  under  advisement  on 
the  agreed  statement  of  facts  and  briefs  of 
counsel,  the  court  having  fnlly  ctmsldered  tbe 
same  ^ids  for  the  defendant,  that  be  was 
«itltled  to  tbe  possessttm  of  tbe  said  cash 
register  at  flie  time  of  the  Institution  of 
this  action.  October  17,  1902,  and  that  the 
plaintiff  pay  the  cost  of  this  action  tasced  at 
  dollars."  From  tbe  fw^lng  judg- 
ment of  the  district  court  the  case  comes  to 
this  court  upon  error. 

C.  O.  Blake  and  B.  B.  Blake,  for  plain- 
tiff In  error.  R.  B.  Forrest,  for  defendant 
In  emr. 

GILLETTE,  J.  (after  stating  the  facts). 
It  is  manifest  from  tbe  foregoing  record  that 
but  a  single  auestloa  is  presented  to  this 
court  for  determination,  viz.:  Are  the  rights 
of  the  parties  to  this  controversy  to  be  gov- 
erned and  determined  by  the  law  of  tbe  ter- 
ritory of  Oklahoma  or  by  that  of  the  state 
of  Arkansas?  Under  the  statement  of  facts 
above  set  out  there  can  be  no  question  but 
that  tills  was  originally  an  Arkansas  con- 
tract, made  and  to  be  performed  In  tbe  state 
of  Arkansas.  In  Clark  on  Contracts,  p. 
610  et  seq.,  it  Is  said:  "A  contract  may  be 
discharged  by  tbe  aubetitntlon  of  a  new  con- 
tract"; and  tbls  Tesulte  "where  new  t«nis 
are  agreed  upon,  In  which  case  a  new  con- 
tract results,  consisting  of  tbe  new  terms 
and  of  tbe  terms  of  tbe  old  contract  which 
are  conelBtent  with  them."  Upon  tbe  re- 
moval of  the  property  in  question  to  El 
Reno,  OkL  Ter.,  a  new  arrangement  was  en- 
tered Into  between  the  parties,  which  Is 
evidenced  in  tbe  statement  of  facts  in  tbe 
following  words:  "That  after  removal  of 
said  cash  register  from  Little  Bock,  Arkan- 
sas, to  El  B^o,  Oklahoma,  plaintiff  learned 
of  its  removal  to  El  Bene,  and  consented  that 
the  same  might  be  reteined  by  Sanders  and 
used  in  his  place  of  business  in  £1  Beno, 
Oklahoma,  and  changed  tbe  place  of  making 
said  notes  from  Little  Rock  to  El  Beno, 
O.  T.;  and  thereafter  plaintiff  collected  from 
said  Sanders  one  of  the  abore-mentlDned 
notes  for  the  purchase  price  ot  said  register, 
at  El  Beno,  O.  T.  If  this  language  means 
anything  It  means  that  the  notes  then  re- 


maining unpaid  were  made  at  El  Beno  to  be 
paid  at  El  Beno.  O.  T.  Plaintiff  In  error  ad- 
mits this  in  his  brief,  but  m-ges  that  there  was 
a  contract  left  back  at  Little  Rock,  Ark., 
which  was  not  affected  by  this  change  In  tbe 
place  of  making  the  notes.  If  tbls  contenticm 
be  conceded,  we  do  not  perceive  how  the  situ- 
ation Is  altered  or  the  plaintiff  benefited 
thereby.  At  tbe  utmost  this  would  only 
show  a  contract  made  In  Arkansas  to  be 
performed  In  Oklahoma,  which  under  our 
own  statute  would  be  an  Oklahoma  contract. 
Wilson's  Bev.  &  Ann.  St.  1003,  vol.  1,  p.  815,  | 
767.  But  we  are  not  inclined  to  consider 
that  there  was  any  contract  left  In  Arkansas 
not  affected  by  tbe  new  f^reement  in  ref- 
erence to  the  notes.  There  was  but  one  con- 
tract, and  the  terms  of  that  were  printed 
upim  and  made  a  part  of  the  notes  which 
were  made  at  Bl  Beno  to  be  paid  at  El  Reno. 
Olearly  so  far  as  the  notes  were  concerned 
or  any  contract  connected  with  them  at 
tbe  time  of  bringing  this  action.  It  was  an 
Oklahoma  transaction  and  governed  by  tbe 
provisions  of  our  statute,  viz.:  "That  any 
and  all  instruments  in  writing,  or  promissory 
notes  now  in  existence  or  hereafter  executed, 
evidencing  the  conditional  sale  of  personal 
ivoperty,  and  that  retelns  tbe  title  to  tbe 
same  In  the  vendor  until  tbe  purchase  price 
Is  paid  In  full,  shall  be  void  as  against  in~ 
nocent  purchaser,  or  tbe  creditors  of  the 
vendee,  unless  the  original  Instrument,  or 
a  true  copy  thereof,  shall  have  been  d^K)Blted 
In  tbe  office  of  the  register  of  deeds  In  and 
for  tbe  county  wherein  the  proiierty  shall  \m 
kept  and  wb«i  so  deposited,  shall  be  sub- 
ject to  the  law  applicable  to  tlie  filing  of 
chattel  mortgages;  and  any  conditional  ver- 
bal sale  <a  personal  property,  reserving  to 
the  v«^or  any  title  ta  the  property  sold, 
shall  be  void  as  to  creditors  and  innocent 
purchasers  for  value.**  'Wilson's  Rev.  &  Ann. 
St  1903,  {  4176. 

Had  this  statute  been  heeded,  this  action 
would  never  have  arisen.  The  case  of  the 
Greenville  National  Bank  v.  Bvans-Snydes 
Buel  Co.,  60  Pac.  249,  is  not  applicable  to 
the  facta  in  this  case  nor  are  the  views  here- 
in expressed  in  conflict  with  that  case.  The 
note  was  then  an  Arkansas  contract  pure 
and  simple,  and  under  tbe  comity  of  states 
would  have  been  oiforced  In  this  torltory. 
But  whoi  It  entered  into  the  new  arrange- 
ment at  Bl  Reno,  O.  T.,  and  changed  the  place 
of  mafcing  and  place  of  paymeit  of  tbe  notes. 
It  thereby  substituted  tbe  new  contract  In 
place  of  the  old  one^  and  thereafter  tbe  trans- 
action was  as  purely  an  Oklahoma  contract, 
as  If  there  bad  never  been  any  other.  For 
the  same  reason,  the  case  of  Bennett  Bros. 
T.  Tarn,  62  Paa  70S,  a  Montana  case  cited 
by  plaintiff,  is  not  applicable  to  the  facte 
as  stipulated  In  this  case. 

We  find  no  error  In  the  record,  and  the 
judgment  of  the  court  below  will  be  affirmed. 
All  tbe  Justices  concurring,  except  IRWIN, 
J.,  who  tried  tbe  case  below,  not  slttlnip 
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LINDBRHAN  t.  NOIAN. 
(Snpnmt  Oonrt  of  Oklahoma.  8«vt  11,  1906.) 

1.  AFFBAir-Bavnw— ViRDiOT— New  Tbiai.. 

It  it  the  duty  of  a  trial  jadge  to  set  aside 
tiM  wdlct  oC  a  Jtirj  xmiem  he  ia  aatinflad  that 
•obstantial  jnatlos  nat  been  done.  An  appel- 
late oourt  iDonld  not  set  aiide  a  verdiot  niue» 
it  is  manifeat  that  injustice  has  been  dtne. 

[Ed.  Note. — For  cases  in  point,  w«  toL  ST, 
OenL  Dig.  New  Trial,  |  19.] 

2.  SAin— GuifT  or  New  Taui^ 

When  a  trial  has  been  had  in  Um  district 
court  and  a  rerdlct  returned  In  favor  of  the 
def  aidant,  and  the  coort,  od  motion  of  the  plaln- 
titr,  grants  a  new  trial,  to  whidi  ruling  the  de- 
fendant excepts,  the  defendant  may  either  ap- 
peal to  the  Hniffone  Court  at  once,  without 
waiting  for  the  resnlt  (rf  the  Noond  trial,  or 
he  maj  participate  In  tiie  aecond  trial,  and  if 
the  Jndnnent  is  adverse  to  htm  appeal  rrom  the 
final  jndgment,  and,  if  one  year  Hsj  not  elapsed 
from  the  time  the  first  motion  for  new  trial 
was  granted,  he  may  inclade  in  his  i>etition  In 
error  the  assignment  that  the  trial  court  erred 
in  granting  the  first  new  trial,  and  have  re- 
Tiewed  the  question  as  to  whether  the  action 
of  the  trial  court  in  granting  such  new  trial 
was  erronaona. 

VBUL  Note,^For  cases  In  point,  see  toL  2, 
Gttit.  Dig.  Appeal  and  Brror,  H  T40-748;  toL  8, 
Oent  Dig.  App«l  and  Bkror,  H  8461,  3486.1 

8.  Sam. 

The  Supreme  Court  will  not  reverse  the 
order  of  the  trial  coort  granting  a  new  trial, 
unless  the  Supreme  Court  can  see  beyond  all 
reasonable  doubt  that  the  trial  court  has  mani- 
festly and  materially  erred  with  respect  to  soms 
pure,  simple,  and  unmixed  question  of  law.  and 
that,  except  for  such  error,  the  ruling  of  the 
trial  court  wonld  not  han  been  made  as  It  was 
made,  and  that  It  ought  not  to  have  been  so 
made. 

[Ed.  Note. — For  cases  In  point,  see  voL  S, 
Cent  Dig.  Appeal  and  Error,  t  8862.]  . 

4.  Trial  —  Obihbb  or  Tnui,  —  Absbkok  or 

COUNSKL. 

The  statute  preacTibiDg  the  order  of  trial 
for  cases  upon  the  trial  calendar  la  not  manda- 
tory, but  vests  large  discretion  in  the  trial  court 
to  dispose  of  the  causes  in  sudi  order  as  will 
the  most  economically  and  speedily  dispose  of 
the  business  before  the  court  While  courts 
ordinarily,  through  courtesy,  will  call  counsel 
when  their  cases  are  reached  for  trial,  such  is 
not  a  dnty,  and  it  is  no  abuse  of  discretion  to 
proceed  to  trial  with  a  cause  when  It  Is  reached 
for  trial  in  the  absence  of  one  of  the  parties 
or  bis  counsel,  where  no  postponement  bais  been 
granted  or  permission  given  to  be  absent 

[Ed.  Note. — For  cases  In  point,  see  voL  46( 
Cent  Dig.  Trial,  »  84,  85, 

(Syllabus  by  the  Court) 

BiTor  from  District  Conrt,  Noble  Coonty; 
beftne  Justice  Bayard  T.  Halner. 

Action  by  7.  T.  M<dan  aeainst  0. 1.  Llnder^ 
man.    Judgment  for  plaintiff.  Defendant 

brings  error.  Affirmed. 

H.  A.  Johnson,  for  plaintiff  in  error.  H. 
B.  Martin,  Ohas.  B.  Bostick,  Jr.,  and  Oreen 
&  Martin,  for  defendant  In  error. 

BUHFORD,  C.  J.  The  plaintiff  in  error, 
O.  J.  I^inderman,  was  sued  in  the  district 
court  of  Noble  county  by  the  defendant  In 
error,  John  T.  Nolan,  upon  three  several 
promlBsory  notea.  of  Uie  ^gresate  flice  value 


of  V19&78.  executed  by  Undennan  to  Nolan.. 
The  answer  alleged  partial  ffUlure  of  oon- 
slderati<ai,  and  also  that  the  notes  had  be^ 
materially  altered  aftra*  their  execution  and 
delivery.  The  cause  was  tried  to  a  jury  oa 
April  18, 1903.  and  verdict  returned  and  Jad«- 
mrat  rendered  in  favor  of  the  defendant 
The  court,  on  motion  of  the  plaintiff,  granteda 
new  trial.  The  defendant  excepted  to  tbe 
order  granting  a  new  trial,  and  aaked  and 
was  granted  time  to  make  and  serve  a  case. 
Before  the  expiration  of  the  time  last  granted 
he  applied  for  an  extension  of  the  time  iq>o» 
the  ground  that  the  court  stoiographer  had 
been  unable  to  transcribe  the  notes  of  the 
trial.  The  court  denied  this  application,  and 
no  case  was  served  or  settled  and  no  appeal 
was  perfected.  The  cause  was  regularly  as- 
signed for  trial  at  tbe  succeeding  term  of 
oonrt,  and  was  reached  on  December  IS,  1903. 
When  the  cause  was  called  for  trial,  tbe  de- 
foidant  and  bis  counsel  were  atwent  from 
the  courtroom,  and  the  court  proceeded  in 
their  absence.  A  Jury  was  impaneled,  the 
plaintiff's  testimony  introduced,  the  Jury 
Instructed,  and  verdict  returned  In  favw  of 
the  plaintiff  fbr  tbe  full  amount  of  the  prin- 
cipal and  interest  of  the  several  notes.  Wben 
the  Jury  were  retiring  to  consider  of  tlieir 
verdict,  tbe  attorney  for  defendant  appeared 
in  court  and  requested  to  have  tbe  jury  re- 
called, and  trial  reopened,  and  that  be  be 
permitted  to  introduce  his  testimony.  This 
request  was  by  tbe  court  denied,  and  Judg- 
ment was  aftwward  rendwed  upon  the  w- 
dlct  The  defendant  below  brings  tbe  case  to 
this  court  for  review. 

The  first  contention  is  that  the  trial  court 
wred  In  refusing  him  an  ext»isl<ni  of  time 
within  which  to  make  and  serve  his  case. 
We  do  not  deem  this  qnestlrai  to  be  of  any 
Importance.  The  only  question  the  plaintiff 
in  error  could  have  presrated  for  review,  had 
he  beoi  enabled  to  perfect  tbe  case-made^  was 
the  order  of  tbe  court  granting  a  new  trial. 
If  any  prejudicial  error  was  committed  by 
that  action  of  the  court,  It  may  be  rerlewed 
in  tills  case,  and  all  tbe  rights  of  plaintiff  in 
error  bave  been  preserved.  Tbe  case-made 
OMitalns  all  tbe  proceedings  bad  and  erldenoe 
Introduced  on  the  first  trial,  and  the  petition 
In  wror  speelflcaHy  alleges,  as  one  of  tbe  as- 
i^gnments  of  error,  that  tbe  trial  court  erred 
In  granting  the  new  trial,  and  with  this  state 
of  the  record  the  plaintiff  in  error  has  lost 
no  rights  by  tbe  failure  of  the  Judge  to  extend 
the  time  for  making  a  case.  Counsel  has 
failed  to  make  It  i^parent  to  this  court  that 
tbe  trial  court  erred  In  sustaining  tbe  mo- 
tion for  new  trial.  Tbe  motion  was  upon 
two  grounds,  one  of  which  was  "because  said 
verdict  Is  contrary  to  tbe  evidence,'*  wbldi  Is 
equivalent  to  the  statutory  ground  for  new 
trial,  "that  tbe  verdict  la  not  sustained  by 
sufficient  evidence."  The  alleged  alterations 
of  the  notes  was  a  controverted  question  of 
fact,  and  the  evidence  was  conflicting.  Tbe 
verdict  of  tbe  Jury  was  tor  tbe  defendanL. 
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Unless  this  met  the  approral  and  concnrrence 
-of  tbe  trial  Judge,  it  was  his  doty  to  set 
It  aside  and  order  a  new  trial.  Ai^late 
-conrti  will,  In  tbe  absence  of  an  aflBrmatlTe 
showing  that  the  trial  court  was  wrong,  pre- 
mme  that  It  acted  correctly.  Where  the  erl- 
■dence  Is  conflicting  upon  a  material  question, 
and  the  trial  court  sets  aside  the  verdict  of 
the  Jury,  tbls  court  will  not  Interface.  The 
rate  In  such  cases  Is  the  reverse  In  tbe  trial 
court  to  what  it  Is  in  the  appellate  court 
The  trial  court  should  set  aside  the  verdict 
of  a  Jury  unless  It  Is  satlafled  that  substantial 
Justice  has  been  done.  The  appellate  court 
should  not  set  aside  a  verdict  of  a  Jury 
unless  It  Is  manifest  that  Injustice  has  been 
-done.  Nothing  appearing  to  show  that  tbe 
trial  court  committed  any  error  In  setting 
aside  the  first  verdict,  the  plaintiff  In  error 
has  lost  no  rigtits  by  his  failure  to  appeal 
-from  that  order.  Mr.  Justice  Valentine,  of 
tbe  BTansas  Supreme  Court,  In  tbe  case  of  the 
City  of  Sedan  v.  Church,  29  Kan.  190,  In  dls- 
eusslag  the  rights  of  parties  under  the  stat- 
utes which  we  afterwards  adopted  and  which 
pwmtta  an  appeal  from  an  order  granting  a 
new  trial,  very  appropriately  said:  "Trial 
conrta  are  Invested  with  a  vcfr  large  and  ex- 
tended discretion  in  the  granting  of  new 
trials,  and  new  trials  ought  to  be  granted 
whenever  in  the  opinion  of  tbe  trial  court  tbe 
party  asking  fOr  the  new  trial  has  not  in  all 
■probability  obtained  or  received  substantial 
Justice,  although  It  might  be  difficult  for  tbe 
trial  court  or  the  parties  to  state  the  grounds 
for  Buch  new  trial  upon  paper  so  plainly  that 
"the  SnproDie  Court  could  nnderstand  them 
u  well  as  tlie  trial  court,  and  the  parties 
tbunselves  understood  them.  And  generally 
where  the  trial  court  grants  a  new  trial  to 
■one  party  it  would  be  best  for  the  other 
party.  If  be  suppose  he  has  a  reasonably 
9wd  case,  to  rely  upon  the  new  trial  and  tbe 
verdict  or  finding  to  be  obtained  at  tbe  new 
trtal.  In  preference  to  immediately  taking 
the  case  to  the  Bupr^e  Court;  for  unless  the 
fiupreme  Court  can  see  beyond  all  reasonable 
4Soubt  that  the  trial  court  has  manifestly 
and  materially  erred  with  reference  to  some 
pure,  simple,  and  unmixed  question  of  law. 
and  that,  except  for  such  error,  the  ruling  of 
the  trial  court  would  not  have  been  made  as 
It.  was  made,  and  that  it  ought  not  to  have 
been  so  made,  the  Supreme  Court  will  not 
reverse  the  order  of  the  trial  court  grant- 
tag  the  new  trial.  *  *  *  Tlie  Supreme 
Oonrt  win  very  seldom  and  very  reluctantly 
merw  a  decision  or  order  of  the  trial  court 
which  grants  a  new  trlaL  A  much  stronger 
case  for  reversal  must  be  made  where  the 
new  trial  is  granted  than  where  It  la  refused." - 
Tbe  next  coatentlon  is  that  the  trial  court 
ened  In  taking  tbe  case  up  and  proceeding  to 
trial  In  tbe  absence  of  tbe  def^dant  and  his 
coanseU  The  plaintiff  in  error  supported  his 
motion  for  new  trial  by  tbe  affidavit  of  bis 
counsel,  from  which  it  aroeare  that  two  or 
three  otber  caaea  were  on  tbe  calendar  tot 


trial  on  the  day  this  case  was  tried,  and  were 
ahead  of  this  case  in  tbeir  order,  and  that 
tbe  court,  without  notice  to  btan,  skipped  two 
of  these  cases  and  called  the  case  at  bar;  and 
his  coutentltm  Is  that  It  was  an  Irregularity 
in  the  proceedings  and  abuse  of  discretion  1^ 
which  he  was  prevented  ttoa  bavtng  a  fair 
trial.  In  support  of  his  position,  be  cites 
section  4204.  St  1893:  **Tbe  trial  of  an  Is- 
sue of  fact  and  the  assessment  of  damages  In 
any  case  sball  be  in  the  order  in  which  they 
are  placed  on  the  trial  dodtet,  unless  by  the 
consent  of  the  parties  or  the  order  of  the 
court  they  are  continued  or  placed  at  the  heel 
of  tbe  docket,  unless  the  court  in  Its  dis- 
cretion stiall  otherwise  direct  The  court 
may  in  Its  discretion,  hear  at  any  time  a 
motion,  and  may  by  rule  prescribe  the 
time  for  hearing  motions."  This  statute 
simply  prescribes  an  order  of  business,  and 
leaves  the  whole  matter  subject  to  the  dis- 
cretion of  the  court  Its  provisions  are  not 
Intended  to  be  mandatory,  and  tbe  trial  court 
Is  vested  with  full,  power  within  its  dis- 
cretion to  try  causes  In  such  order  as  It 
shall  direct  having  In  view  the  best  Interests 
of  the  public  and  the  economical  and  apeeij 
dispatch  of  the  business  before  the  court 

The  defendant  In  the  case  at  bar  knew  bis 
case  was  upon  the  calendar  for  trial  that  day. 
He  knew  it  was  liable  to  be  called  at  any 
time  one  of  the  other  cases  were  not  on 
trial.  Tbe  ones  preceding  bis  might  be  con- 
tinued. Judgment  rendered  pro  forma  by 
agreement  dismissed  or  passed  by  consent 
of  parties,  all  of  which  might  be  done  In  a 
moment's  time.  It  was  bis  duty  to  be  In 
court  and  remain  there  until  his  case  was 
called,  unless  excused  by  the  court  It  is  tbe 
usual  and  customary  practice  for  counsel  In 
causes  on  call  to  either  remain  In  court  or  to 
get  leave  of  absence  from  the  court  either 
for  a  definite  time  or  until  called.  The  de- 
fendant In  this  case  offers  no  reasonable  ex- 
cuse for  his  absence.  His  counsel  had  been 
In  conrt  and  left  without  asking  to  be  excused 
or  procuring  pennlaaion.  He  was  a  business 
man,  engaged  In  commercial  business  within 
three  biotas  of  tbe  courthouse^  His  business 
at  the  store  was  more  importent  to  him  than 
bis  case  In  court  and  he  remained  at  his 
store.  His  counsel  left  the  courtroom  with- 
out calling  the  attention  of  the  conrt  to  bla 
purpose  and  went  to  notify  his  cll«it  to  be 
prepared  to  leave  bis  store  when  called,-  all 
of  which  shows  that  It  was  their  purpose  to 
let  the  public  business  await  their  conven- 
ience, and  give  them  time  to  get  ready  after 
the  case  was  reached  In  Its  ordm.  While 
conrte  do  frequently,  and  we  may  si^  do 
ordinarily,  have  counsel  notified  or  called 
when  a  case  la  reached  for  trial,  this  is  done 
as  a  courtesy,  and  not  as  a  dnty,  and  it  is 
no  abuse  of  discretion  for  a  trial  court  to 
call  a  case  which  stends  on  tbe  day's  calendar 
for  trial  and  proceed  with  the  trial,  even 
tbongfa  tin  defttidant  or  hla  counsel  Is  iUwent 
where  no  request  is  made  to  postirane  the 
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cause  and  no  permlsslwi  to  be  atnoit  has 
been  given  by  the  court 

We  And  no  prejudicial  error  in  the  record. 
The  Judgment  of  the  district  court  la  affirm- 
ed, at  the  costs  of  the  plalntltC  in  error.  All 
the  JnstlcM  cmcm,  exc^t  HAINBB,  who 
tried  the  cauee  below,  not  idttlns. 


WHITE  et  al.  t.  MADISON. 
(Supreme  Court  of  Olclaliojiuu  Sept  7,  1905.) 

1.  Nsw  Tbiax<— Moiios  TOB— What  Bbbobs 
Not  Raised  bt. 

Where  an  action  uiran  an  official  bond  has 
been  once  tried  to  a  jnry,  and  the  verdict  of  the 
jury  liOB  been  set  aside  by  the  court,  and  there- 
after the  pleadings  in  the  cause  have  been 
amended  and  tiie  cause  retried,  resulting  in 
judgment  against  the  officer  and  his  bondsmen, 
a  motion  for  a  new  trial,  which  does  not  refer 
to  errors  arising  upon  the  first  trial,  or  error 
of  the  court  in  setting  aside  the  first  verdict, 
does  not  when  overruled,  reserre  for  the  de- 
termination of  this  court  any  question  of  error 
not  arising  upon  the  last  trial. 

2.  TxiAL— InsraucTioiia— Tbchnioax.  Wobm 
— DcriHiNO  to  Jubt. 

Technical  wwds  used  in  an  Instruction 
need  not  be  defined  in  such  inBtructions,  If  the 
same  aa  used  are  in  the  instructions  as  a  whole 
made  definite  and  intelligible  to  the  jury. 

[Ed.  Note.— For  cases  In  p^t,  see  vol.  46, 
Gent  Dig.  Trial.  {  489.] 

8.  Sau  —  Sfkcial  FiHDiHaB  —  Whxh  wnx 
Not  Cortbol  Oenbbal  Vibdiot. 

Where,  In  the  trial  of  a  cause,  a  general 
verdict  is  returned  by  the  jury,  together  with 
special  findings  of  fact  In  answer  to  interroga- 
tories, mch  general  wdict  most  stand,  unless 
the  special  uicts  found  are  sufficient  to  negative 
the  jury's  right  to  return  such  general  verdict 
[Ed.  Note. — For  cases  in  point,  set  T(d.  4IS, 
Gent  Dig.  Trial,  SS  857-860.] 

(Syllabus  by  the  Gourt) 

Error  from  District  Court,  Garfield  Coun- 
ty; before  Justice  James  K.  Beaucbamp. 

Action  by  John  0.  Madison  against  W.  E. 
White  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.  Affirmed. 

This  Is  an  action  to  recover  damages  for 
an  unlawful  arrest  and  imprisonment,  brought 
against  the  dty  marshal  of  the  city  of 
Enid  and  his  sureties  on  his  (^clal  bond. 
Verdict  and  judgment  for  the  plaintiff.  D». 
fendant  appeals.  It  appears  that  on  the  7tb 
day  of  August,  1901,  the  defendant  W.  B. 
White  was  the  duly  elected,  qnalifled,  and 
acting  marshal  of  the  city  of  Enid,  Garfield 
county,  O.  T.,  and  that  C.  B.  Utsler  and  P. 
J.  Oouldlng  were  the  sureties  on  his  official 
bond.  It  also  appears  that  said  bond  pro- 
vided for  the  discharge  of  the  duties  of  his 
office  by  said  marshal  "without  fear  or  fa- 
Tor.  fraud  or  oppression."  Tlie  petition 
charged  defendant  White  with  having  on 
the  7th  day  of  August.  1901.  'iinfaithfully  to 
the  duties  of  his  office,  oppressively,  wrong- 
fully, and  illegally  arrested  and  Imprisoned 
plalntifT  In  the  dty  prison  of  the  city  of 
Bnid."  The  answer  admits  the  arrest  and 
imprlacHimait  but  denies  that  It  was  wrong- 
fnl  w  Qppreulve.   Upon  this  issue  the  cauee 


was  tried  to  a  Jury  at  the  December.  1902,- 
term,  and  a  verdict  returned  In  the  follow- 
ing form,  omitting  the  uitltllng  of  the  cause: 
"We,  the  Jury  impaneled  and  sworn  to  tiy 
the  Issues  in.  the  above-entitled  cause,  do, 
upon  our  oaths,  find  for  the  plaintiff  and 
against  the  defendant  W.  B.  White  in  the 
sum  of  ¥500."  Motion  by  defendants  to  va- 
cate and  set  aside  the  verdict  returned  by 
the  Jnry.  and  to  render  Judgment  in  favor 
of  defendants,  because,  under  the  issues  In 
said  cause,  the  failure  of  the  jury  to  return  a 
verdict  against  all  of  the  defendants  Is  & 
release  of  all  under  the  law.  Lat«-  the  de- 
fendant White  filed  his  separate  motion  to^ 
set  a^de  the  verdict  upon  the  ground  that 
it  was  void;  the  allegation  sued  ui>on  being 
Joint,  and  the  verdict  not  b^g  a  vo^ct 
against  all  the  defendants.  The  first  of  said 
motions  was  overruled,  to  w^ch  defendants 
excepted,  but  the  latter  was  sustained  by  the 
court,  and  the  verdict  set  aside;  and  the 
plaintiff,  having  asked  leave  to  file  an 
amended  petition,  was  given  80  days  to- 
which  to  ffle  the  same.  Plaintiff  having  fil- 
ed his  amended  petition,  defoidants  demur- 
red thereto,  and,  the  d^urr^  being  over- 
ruled,  answffl«d  In  substance  and  ^ect  as 
In  the  former  petition.  At  the  April  term, 
1908,  the  case  again  came  on  for  trial  before 
a  Jury,  and  at  the  conclusion  of  the  evidence 
the  court  instructed  the  Jury,  and  thereafter 
the  jury  returned  their  verdict  Into  court  in- 
tlift  words  and  figures  tollowiug:  "W^  tAe 
jQi7  impantfed  and  sworn  to  try  tba  !*• 
raes  in  the  above-mtitled  cause,  do,  upon 
our  oaths,  find  fw  the  plaintiff  In  the  nu» 
of  $600."  Spe^  gneetlons  were  also  sub- 
mitted to  and  answwed  by  the  Jury.  lAe 
evidence  was  somewhat  confilcting  aa  to  the 
drcumstancee  of  the  arrest,  and  the  occs- 
ston  or  exuse  therefor,  but  It  Is  not  claimed 
that  defendant  In  error  waft  In  fact  golltr 
of  any  offmse,  or  that  any  charge  or  com- 
plaint was  ever  filed  against  him,  <atber  be- 
fore or  after  his  arrest  After  b^ng 
In  a  filthy  prison  omnlght,  be  was  IxM' 
by  tb6  plaintiff  In  error  White  to  go.  At  ttie 
conclusion  of  tiie  secmd  trial,  Judgment  was 
mtered  np<»i  the  verdict  In  that  case  ren- 
dered, and  thereupon  plaintiffs  In  error  move 
the  court  for  a  new  trial,  which  motion  to 
as  follows  (omItUng  the  title):  "Owne  now 
the  defradants  and  move  tbe  court  to  grant 
a  new  trial  in  the  above  cause  for  the  follow- 
ing reasons,  to  wit:  First  Misconduct  oC 
the  Juiy.  Second.  That  the  verdict  is  not 
sustained  mfficient  evidence.  Third. 
That  the  v«dlct  la  contrary  to  law.  Fourth. 
For  errors  of  law  occurring  during  the  trial, 
and  excepted  to  at  the  time  by  defendants.** 
Which  motion,  having  been  heard  and  con- 
sidered by  the  court,  was  overruled,  and  ex- 
ceptlons  allowed. 

Robberts  ft  Oorran.  tot  plaintiffs  in  ^ 
ror.  Moore  ft  Mowe,  tax  d^oidant  la  ec> 
ror. 
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QTLLBTTE,  J.  (after  statlnK  the  facts). 
No  qaestlons  of  error  are  presented  by  the 
record  In  this  case,  except  such  as  arise  up- 
on the  overruling  of  a  motloD  for  a  new 
trial,  and  the  motion  for  a  new  trial  relates 
exclualTely  to  errors  arising  upon  the  final 
trial,  resulting  In  a  jndgmait  against  the 
defendants  Jointly. 

The  first  four  assignments  of  error  pre- 
sented In  the  brief  for  the  plaintiffs  In  error 
relate  exclustvely  to  questions  of  error  aris- 
ing upon  the  first  trial  of  the  case.  The  ac- 
tion as  originally  brought  against  the  three 
defradants  was  upon  a  Joint  obligation.  At 
the  conclusion  of  the  first  trial,  the  Jury  re- 
turned a  verdict  against  one  of  the  defend- 
ants, making  no  reference  whatever  to  the 
other  two.  The  defendants,  upon  the  return 
of  auch  verdict,  moved  the  court  for  Judg- 
ment in  their  favor,  for  the  reason,  the  ob- 
ligation sued  on  being  Joint,  the  release  of 
one  was  the  release  of  all,  and  that  the 
two  not  found  against  were  released  by  the 
verdict,  and  their  release  operated  to  nulli- 
fy the  verdict  against  the  other.  This  mo- 
tion was  overruled  by  the  court.  We  are  of 
the  opinion  that  there  was  no  error  in  the 
ruling  of  the  court  In  this  respect  as  to  the 
two  defendants  not  found  against  In  the 
verdict  The  fact  that  there  was  no  verdict 
as  to  them,  either  for  or  against,  made  the 
proceeding  a  mistrial,  so  far  as  they  wexe 
concerned,  end  they  were  not  because  of 
tbls  fact,  entitled  to  a  Judgment  In  their  fii- 
TOr. 

Upon  the  overruling  of  the  motion  for 
judgment  In  favor  of  defendants,  the  defend- 
ant White,  against  whom  the  verdict  was 
rendered,  moved  the  court  for  an  order  va- 
cating the  judgment  against  him.  Th\a  mo* 
tkm  the  court  sustained,  and  set  the  verdict 
aside.  As  the  case  then  stood,  there  was  no 
verdict  upon  which  Judgment  could  be  ren- 
dered, either  tor  w  against  either  of  the  de- 
fendants. The  TNdlct  against  defendant 
White  was  erroneous  nndw  the  issue  fram- 
ed, and  was  rightfully  set  aidde  upon  bts 
motion.  The  want  of  verdict  against  the 
other  two  defendants,  elthnr  for  or  against 
them,  left  the  case  standing  without  conda- 
tkai  by  the  Jury,  upon  which  the  court  could 
enter  Judgment  making  final  disposition  of 
tbe  case.  A  new  trial  was  therefore  neces- 
mrs  In  the  cause,  in  cffder  that  the  rights  of 
the  parties  might  be  finally  and  lawfully 
lUapoaed  of  by  judgment  The  order  of  the 
court  therefore,  overruling  the  motion  of  de- 
fendants for  judgment  in  their  favor,  and 
the  order  of  the  court  setting  aside  the  ver- 
dict against  defendant  White,  and  the  fur- 
ther order  of  the  court  thereafter  allowing 
the  plalndtf  to  amend  his  petition  and  set- 
ting the  case  for  retrial,  when  the  issues 
upon  such  amended  iietltion  were  Joined, 
were  not  erroneous,  and  must  be  upheld. 

Complaint  Is  made  of  the  Instructions  to 
the  jury,  especially  the  second,  wherein  tiie 
court  charged  the  jury:   "And  if  you  should 


find  from  the  evidence  that  defendant  White 
unlawfully  and  oppressively  arrested  the 
plaintiff  in  the  nighttime,  and  confined  him 
In  the  city  Jail,  then  you  should  find  for  the 
plaintiff,  and  against  all  the  defendants.  In 
the  sum  of  actual  damages  which  the  plain- 
tiff suffered."  The  objection  made  to  this 
instruction  fs  that  it  does  not  define  what 
constitutes  an  unlawful  and  (^presslve  ar- 
rest 

Id  the  third  Instruction  the  Jury  are  In- 
formed by  the  court  under  what  drcum- 
Btonces  an  arrest  without  a  warrant  may  be 
made,  and  In  the  fourth  Instruction,  at  the 
request  of  the  defendant  an  arrest  in  an 
<H>pre8slve  manner  Is  defined.  The  instruc- 
tion complained  of,  when  considered  In  con- 
nection with  the  third  and  fourth  Instruc- 
tions given,  iwesente  no  reverslUe  snor  In 
this  case. 

The  fifth  contention  is  that  the  court 
should  have  rendered  Judgment  for  the  plain- 
tiffs in  error  upon  the  answers  of  the  Jury 
to  the  special  questions  submitted  to  them, 
and  particularly  the  answers  to  questions 
Nos.  2,  3,  4,  and  5.  which  are  as  follows:  "Q. 
2.  Is  the  witness  Walter  BlUlngs  a  credible 
person?  A.  Yes;  but  not  a  credible  witness 
In  this  case.  Q.  3.  Did  the  witness  Walter 
[  Billings  Inform  the  defendant  that  an  at- 
tempt had  been  made  to  idck  his  pocket? 
A.  Yes.  Q.  4.  Did  the  witness  BlllingB 
point  out  the  plaintiff  to  the  defendant  as 
the  person  who  attempted  to  pick  his  pock- 
et? A.  We  don't  know.  Q.  S.  Did  defend- 
ant White  have  reasonable  ground  to  sup- 
pose that  the  plaintiff  had  committed  the 
offense?  A.  The  Informant  never  idMitifled 
the  plaintiff  as  the  iwrson."  The  Jury  re- 
turned a  general  verdict  In  favor  of  plain- 
tiff for  (500  damages,  accompanied  by  the 
spedal  findings  of  fact  In  answer  to  Inter- 
rogatories, among  them  those  above  stated. 
By  the  genial  verdict  all  of  the  Issues  were 
detmnlned  against  the  defendants,  and 
such  verdict  must  stand,  unless  the  special 
facta  found  are  sufficient  to  negative  the 
Jury's  right  to  return  such  general  verdict 
The  verdict  of  the  Jury  authorized  Judgment 
against  defendants  for  the  false  lmprls<m- 
ment  of  the  plaintiff.  By  the  special  ques- 
tions of  fact  It  was  sought  to  be  shown  that 
the  arrest  and  imprisonment  were  Justified, 
which  fact  if  established,  would  overthrow 
the  general  verdict  An  examination  of  tb» 
special  questions,  and  the  answers  of  the 
Jury  thereto  above  set  forth,  shows  that  no 
fact  Is  established  by  them,  except  that  the 
witness  Billings  Informed  the  marshal. 
White,  that  an  attempt  had  been  made  to 
pick  his  pocket  There  Is  nothing  shown  by 
such  questions  and  answers  which  establish 
the  fact  that  the  arrest  and  imprisonment 
was  justified  upon  information  of  the  wit- 
ness Billings,  and  as  this  was  the  only  at- 
tempt at  Justification  which  Is  now  relied 
upon  by  plaintiffs  in  error,  it  must  be  held 
to  have  faUed,  tor  it  Is  certainly  Insufficient 
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to  Justify  the  court  In  dlstnrbiiig  tbe  gnwral 

Terdlct 

nie  sixth  ground  of  error  in«eented  com- 
plalna  of  the  Judgment  of  the  court  in  orov 
ming  the  motion  for  a  new  trial  because 
of  misconduct  of  the  Jury,  and  Is  in  sub- 
stance that  before  tbe  case  was  submitted 
to  the  Jury  some  of  the  Jurors  talked  about 
the  merits  of  the  case  to  each  other,  and 
expressed  their  opinion  prejudicial  to  the 
rights  of  the  defendant  This  question  wss 
tried  to  the  court  and.  testimony  taken,  at 
the  conclusion  of  which  the  court  oveirnled 
the  motion  for  a  new  trial  on  that  ground. 
The  testimony  passed  upon  by  the  court  in 
this  ruling  is  preserved  in  the  record.  We 
hare  examined  such  testimony,  and  find  that 
the  conclusions  of  the  court  below  are  fully 
jnstlfled  by  it  N'othing  is  shown  to  have 
been  stated  with  refer«tce  to  Uie  merits  of 
the  case.  It  appears  that  one  of  the  Jurors 
made  the  remark:  "We  are  tied  up  again 
for  tbe  night"  Another  replied:  "If  they 
are  all  of  my  <H;>inion,  It  will  be  quickly  set- 
ttad."  It  appears,  further,  that  the  bailiff 
permitted  a  man  by  the  name  of  Swlgart 
to  Inqoire  of  one  of  the  Jurors  with  refeiv 
ence  to  the  residence  of  some  person  not  on 
tlie  Jtiiy,  and  another  Juror  was  permitted 
to  say  to  his  daughter  that  be  could  not  go 
home  with  Uiem  that  night  From  this  no 
pretJudlclal  &TOt  could  have  arisen  Justifying 
a  reversal  of  OAb  case. 

Finding  no  error  In  the  record,  the  Judg- 
meat  of  the  court  below  must  be  affirmed, 
with  costs.  All  of  the  Justices  concurring, 
except  BEAUOHAMP.  J.,  who  pMSlded  In 
the  trial  ooart 


ELLIS  et  al.  r.  WITMBB  et  al. 
(L.  A.  I,4fi7.  1,488.) 
(Saprema  Court  ol  California.  Jan.  24,  1900.) 

1.  Affcal  —  BnuiTDiKa  Casb  vob  Nxw 
TaiAi.  —  AixowARoi  or  AunouBNTS  to 

FLEADIHOB— AUTHOBITT  Of  LOWEB  COUBT. 

Where  the  Supreme  Cour^  on  remandloK  a 
cause,  merely  directs  tbe  superior  court  to  allow 
designated  amendments  to  the  complaint,  the 
superior  court  has  authority  to  allow  other 
amendments  as  Justice  demands. 

[Ed.  Note. — For  cases  In  point,  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  K  4S77-4683.] 

2l  Sahb  —  BnESBQUBNT  TbiaI/— FonocB  Db- 

oision  AS  Law  aw  thb  Case. 

The  decision  of  the  Sapreme  Court  on  ap- 
peal, in  a  suit  to  quiet  title,  that  the  certificate 
of  sale  on  default  In  the  payment  of  a  bond  is- 
sued on  a  street  assessment  is  void,  Is  tbe  law 
of  the  case  on  a  subsequent  trial  of  the  suit 

[Ed.  Note. — For  cases  In  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  ||  4661-4065.] 

8.  SAUB— GONCLnSIVENESS. 

The  decision  of  the  Supreme  Court  on  ap- 
iwa],  hi  a  suit  to  Qoiet  title,  that  a  bond  isaapd 
on  a  street  assessment  Is  valid,  Is  the  law  of  the 
case  on  a  subsequent  trial,  so  far  as  the  objec- 
tions set  up  at  the  former  trial  are  concerned, 
but  not  with  respect  to  objections  made  for  tbe 
first  time  on  the  subsequent  trial. 

[Ed.  Note. — For  cases  in  point,  see  voL  8. 
Cent  X>ig.  Appeal  and  Brror,  If  4661-466G.] 


4.  MimiCIPAL  OOBPOBATIOnS— BHrOBCBMElffT 

or  AssBSSMBiraa  —  Bioht  or  Holdeb  or 
Cebtutcatb  OF  Salb—ESquitablb  Biohx  TO 
ABsssBHEm  Bono. 

A  street  assessment  bond  was  a  Hen  on  a 
tract  of  17)i  acres,  of  which  five-elKhtlis  was 
owned  by  a  ctMnoration  and  three-ei^ths  hj  a 
third  person.  The  corporation  snbsequently  ob- 
tained 11  acres  and  the  third  person  6V^  acres. 
Thereafter  a  purchaser  of  tbe  6%  acres  deposit- 
ed a  specified  sum  in  a  bank,  pursuant  to  an 
acreement  with  tbe  corporation  and  the  third 
person  to  the  effect  that  on  tbe  bond  being  ad- 
judged valid  the  deposit  should  pay  three-eighths 
thereof,  and  on  it  being  held  mvalld  the  same 
sbould  be  paid  to  the  third  person.  The  entire 
tract  was  sold  to  pay  the  bond,  and  the  c^tlfi- 
cate  of  sale  was  purchased  by  the  managing  of- 
ficer of  the  corporation  out  of  bis  own  funds 
and  with  knowledge  of  the  facts.  fl^eU  that,  as 
the  mrtifieato  of  sale  was  Told«  flie  managing  of- 
ficer became  In  equity  the  holdw  of  the  bond, 
entitled  to  Inslat  on  full  payment  and  not  bound 
to  acceptthree-eighthstbenof  in  discharge  of  the 
lien  on  the  6%  acres. 
6.  Samb— Pbbsonax.  Lxabiutt. 

The  remedy  of  an  owoer  of  a  part  of  a 
tract  of  land  subject  to  a  street  assessment  bond 
is  to  pay  the  full  amount  of  tbe  bond  and  com- 
pel ccmtributlcm  from  the  owner  of  tht^  othei 
part 

e.  SaHX  —  ENFOBOBUXNT  Of  ASSBSBMZnT  — 

AoBEEHEni  or  Pasties— BrrECT. 

A  street  assessment  bond  was  a  Hen  on  a 
tract  of  land  of  whldi  fire-eighths  was  owned  by 
a  corporation  and  three-eighths  by  a  third  person. 
The  corporation  subsequently  obtained  11  acres 
and  tbe  third  person  6^.  Thereafteraporcbaser 
of  the  6^  acres,  who  conveyed  his  rights  to 
plaintiff,  deposited  a  nedfled  sum  in  a  bank 
under  an  agreement  with  the  third  person  and 
the  corporation  tliat  If  the  bond  was  void  the 
same  should  be  paid  to  the  third  person,  and  if 
the  bond  was  vaHd  tbe  sum  should  pay  three- 
eighths  thereof.  The  whole  tract  was  sold,  and 
defendant  purchased  the  certificate  of  sale,  and 
procured  an  assignment  from  the  third  person  of 
nis  right  to  the  deposit  The  deposit  was  paid 
to  defendant  Eela.  that  plaintiff,  claiming  the 
6U  acres,  was  entitled  to  have  his  title  thereto 
quieted  against  the  claim  of  defendant  by  rea- 
son of  holding  the  certificate  of  sale. 

Department  1.  Appeal  from  Superior  Court 
Los  Angeles  County ;  Waldo  M.  York.  Judge. 

Action  by  Frank  Ellis  and  others  against 
H.  a  Wltmer  and  anothw.  From  a  con- 
dltionat  Judgment  tor  plaintiffs,  both  parties 
appeal.  Modified. 

A.  B.  McOntehen.  for  appeUanta.  Lynn 
Helm,  for  respondents. 

SHAW,  J.  The  complaint  in  this  action. 
In  legal  effect  stetes  a  cause  of  actlOB 
against  the  defendante  to  quiet  title  to  a 
tract  of  land.  The  defendant,  Donegan,  waa 
made  a  party  to  answer  as  to  a  possible  In- 
terest which  it  appears  be  did  not  haTo,  and 
no  further  referoice  need  be  made  to  him 
In  his  character  aa  a  party.  •  3%e  actlim  was 
tried  by  tiie  court  upon  an  agreed  statommt 
of  facte,  which  stenda  in  lien  of  findings, 
judgment  was  given  declaring  that  tlie  plain- 
tiffs were  the  owners  In  fee  of  tbe  land,  and 
that  upon  tbe  paym«it  by  plalntlflB  to  tiu 
defendant  Wltmer,  or  into  court  for  blm,  of 
the  sum  of  9251,  tbere  should  be  a  flnal  Judg- 
ment in  favor  of  plaintUts  against  tiw  defend- 
ante  qiUetlng  tbe  plalntlfflT  tttle  against  all 
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claims  of  tbe  defendAots.  From  this  jndc- 
ment  both  parties  appeal. 

The  claim  of  the  defendants  to  tbe  land 
was  based  solely  on  a  bond  Issued  upon  a 
street  assessment  levied  for  on  ImproTement 
of  the  street  uiuler  tbe  Vrooman  act  and  Its 
amendments,  and  a  sale  made  In  pursuance 
of  such  assessment  and  bond.  Tbe  case  was 
before  this  court  heretofore  on  an  appeal 
by  the  then  defendants,  H.  0.  Wltmer  and 
W.  A.  Hartwell,  dty  treasurer  of  the  dty 
of  Los  Angeles,  Upon  that  appeal  certain 
alleged  defects  In  the  proceedings  on  which 
the  street  assessment  was  based  were  de* 
clared  by  this  court  to  be  Insufficient  to  In- 
validate the  assessment,  tbe  sale  In  pursu- 
ance of  the  proTlBions  of  the  bond  act  was 
declared  Invalid  because  tbe  notice  of  sale 
was  defective,  the  complaint  was  held  in- 
sufficient for  want  of  an  averment  of  an 
offer  to  pay  such  sum  as  should  be  found 
Justly  due  on  tbe  bond  from  the  plalotiffB 
to  Wltmer,  the  judgment  was  reversed  and 
"tbe  cause  remanded  for  further  proceedings 
in  accordance  with  this  opinion."  Bills  v. 
Wltmer,  134  Oal.  249,  66  Pac.  801.  In  the 
opinion  the  court  says,  respecting  the  de- 
fect In  the  Complaint :  "On  this  account  tbe 
judgment  must  be  reversed.  But,  on  the 
case  being  remanded,  the  plaintiffs  may,  If 
so  advised,  amend  tbelr  complaint  by  offer- 
lug  to  pay  Into  the  court  such  portion  of  the 
tax  as  may  be  determined  by  the  court  to  be 
due  upon  their  land,  whltdi,  as  tbe  case  is 
now  presented  to  us,  would  seem  to  be  three- 
eighths  of  the  whole,  though  we  are  not  to 
be  understood  as  definitely  determining  this 
point  *  *  *  If  the  complaint  be  not 
amended.  Judgment  should  be  entered  for  the 
defendants."  When  tbe  case  was  remanded 
tbe  plaintiff  filed  In  the  superior  court  an 
amended  complaint,  to  which  the  city  treas- 
urer, Hartwell,  was  not  made  a  party.  The 
amendments  consisted  of  certain  allegations 
relating  to  a  i>ossibIe  interest  In  tbe  defend- 
ant, Donegan,  the  making  Donegan  a  party 
defendant,  and  tbe  addition  of  allegations 
relating  to  a  defect  In  the  proceedings  for 
the  street  Improvement,  occurring  prior  to 
the  assessment  but  not  previously  alleged, 
and  which,  it  is  claimed,  render  the  assess- 
ment void,  and  the  averment  of  facts  upon 
which.  It  la  claimed,  tbe  defendant  Wltmer 
is  est(^ped  from  asserting  any  Hen  upon  tbe 
land.  (It  should  be  remarked  that  In  the 
former  opinion  It  was  expressly  stated  that 
Donegan  should  be  made  a  party,  and  there 
Is  no  objection  to  the  amendment  making 
him  a  party.) 

The  d^eudant  Wltmer  contends  that  the 
effect  of  the  Judgment  and  opinion  of  this 
court,  upon  the  former  appeal,  Is  such  that 
the  BuperlOT  court  In  the  subsequent  proceed- 
ings had  no  power  to  allow  any  amendmrat 
to  the  complaint,  other  than  those  expressly 
allowed  as  aforesaid  in  the  opinion  of  the 
Supreme  Court  Upon  this  theory  be  moved 
ttw  court  below  to  strike  out  the  otim 


amendments,  the  denial  of  whfch  motion  he 
assigns  as  error.   This  would  be  carrying 
the  doctrine  of  the  law  of  the  case  entirely 
b^ond  Its  proper  limits,  and  further  than 
Is  warranted  by  any  dedslon  of  this  court 
When  on  ai^>eal  tbe  Supreme  Court  remands 
a  case  tor  a  new  trial,  or  for  further  pro- 
ceedings, tbe  law,  as  laid  down  In  Its  opin- 
ion, becomes  the  law  of  tbe  case  and  cannot 
:  afterwards  be  disputed  by  either  of  the  par- 
ties, nor  disregarded,  even  by  this  court 
although  it  may  subsequently  appear  that 
It  was  moneous.   But  this  rule  applies  to 
the  case  in  Its  subsequent  course,  only  so 
far  as  tbe  case  then  presents  the  same  facts 
I  and  involves  the  same  prlndples  of  law. 
I  Tbe  former  Judgment  and  opinion  of  this 
■  court  do  not  constitute  an  adjudication  of 
^  tbe  rights  of  tbe  parties,  controlling  tbe  vub- 
I  sequent  proceedings  In  the  case,  to  the  same 
I  extent  as  a  final  Judgment  In  another  action 
I  would  be  an  adjudication,  so  that  parties  are 
:  thereby  estoi^>ed  as  to  their  rights  to  the 
things  determined,  although  they  may  dis- 
cover, or  be  able  to  .present  to  the  court  be- 
low, new  facts  or  evidence,  which  may  affect 
their  rights,  or  make  a  case  different  from 
that  which  was  presented  on  tbe  former  ap- 
peal.  They  do  not  In  the  least  limit  the 
J  pow»  of  tbe  superior  court  In  Its  discretion, 
to  permit  farther  amendments  of  the  plead- 
I  Ings,  by  either  party,  presenting  additional 
facts  which  may  entitle  such  party  to  re- 
lief which  the  facts  originally  alleged  did 
not  warrant   No  express  leave  to  permit 
I  such  further  amendments  need  be  given  by 
:  the  Supreme  Court,  in  order  that  tbe  su- 
'  perlor  court  shall  have  power  to  allow  Ibem. 
!  It  would  require,  at  least  an  express  de- 
;  clsion  in  tbe  case  by  the  Supreme  Court  to 
tbe  effect  that  an  amendment,  which  would 
otherwise  be  proper,  should  not  be  made  In 
the  court  below,  to  take  from  that  court  Its 
ordinary  powers  to  allow  such  amendments 
{  as  appear  to  be  In  furtherance  of  Justice, 
I  and  necessary  or  proper,  to  enable  the  par- 
I  ties  to  present  tbelr  whole  case  on  the 
I  ,merit8.   The  opinion  In  question  contains 
j  no  such  declaration.   It  merely  directs  the 
superior  court  to  allow  certain  designated 
amendments.  This  made  It  obligatory  on 
that  court  in  the  absence  of  any  showing  of 
any  new  facts-  wblcb  might  have  Justified 
a  refusal  to  do  so,  to  give  leave  to  tbe  plain- 
tiff to  make  tbe  amendments  motioned,  but 
did  not  In  any  respect  affect  Its  power,  which 
'  exists  after  the  granting  of  a  new  trial  as 
well  as  before  Issue  Joined,  to  allow  such 
amendments  as  justice  demands.   The  mo- 
tion to  strike  out  the  additional  amendments 
to  tbe  complaint  was  properly  denied. 

To  give  a  clear  understanding  of  tbe  points 
arising  on  the  merits  of  the  case  it  Is  nec- 
essary to  make  a  statemMit  of  facts.  The 
street  assessment  was  made  In  1892,  and  the 
bond  was  issued  thereon  In  January,  1893. 
Tbe  proceedings  were  taken  under  the  street 
assessment  act  of  1880,  and  amendm^ts  tbere- 
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to  and  the*  street  bond  act  of  1891.  8t 
1891,  p.  116.  At  that  time  the  6%  acres  of 
land  here  luTolred  was  part  of  a  larger  tract 
of  17^  acres,  which  was  owned  In  common 
bj  the  i>redece88orB  of  plaintUf  and  of  Wlt- 
mer  Bros.  Company,  a  corporation,  respec- 
tlrely,  those  of  tbe  plalntUfa  owning  three- 
eighths  and  those  of  ^tmer  Bros.  Company 
owning  five-eighths  thereof.  In  March,  1893, 
the  land  was  divided,  and  the  6H  acres  set 
off  in  severalty  to  plaintiffs*  predecessors, 
and  the  remaining  11  acres  to  the  other 
tenants  In  common.  In  June,  1893,  Wltmer 
Bros.  Company,  having  become  the  owner  of 
the  11  acres,  began  a  suit  in  the  superior 
conrt  against  the  city  treasurer  and  Done- 
gan,  the  contractor,  who  held  the  street  im- 
provement bond,  to  test  the  validity  of  the 
assessment  and  bond.  One  Labory  acquired 
title  to  the  6^  acres,  and  on  November  19. 
1894,  was  about  to  s^l  the  same  to  one 
Nelson,  who  demanded  some  protection  or 
security  against  the  lien  of  the  assessment 
and  bond.  For  this  purpose  Nelson  deposit- 
ed $1390,  as  part  of  the  price  be  was  to  pay 
to  Labory,  In  the  California  Bank,  and  Nel- 
son, liahory,  Wltmer  Bros.  Company,  and 
the  bank  executed  the  following  written 
agreement  concerning  the  deposit 

"California  Bank — Qentlemen:  We  here- 
with hand  you  $1,890.00  to  be  held  by  yon  tn 
escrow  to  abide  the  result  of  the  contest 
now  going  on  as  to  the  validity  of  bond  for 
$3,168.10  Issued  In  paymrat  for  street  assess- 
ment affecting  devlslon  B  of  lot  1  of  block  26 
of  Canal  and  Reservoir  lands  of  the  dty  of 
Los  Angeles,  for  grading,  graveling  and  curb- 
ing First  street  under  Los  Angeles  City  Or- 
dinance No.  1,063.  It  being  the  Intention  of 
this  deposit  that  it  shall  pay  three-eighths 
of  such  bond,  if  the  same  is  determined  to 
be  valid  and  a  lien  i^n  said  division  B  of 
lot  1,  block  26,  aforesaid,  the  other  five- 
eighths  of  such  bond  to  be  paid  by  Wltmer 
Bros.  Company.  In  the  event  that  It  is  final- 
ly determined  by  the  courts  that  such  bond 
creates  no  lien  upon  such  property,  then  the 
money  deposited  is  to  be  paid  to  Leonard 
Labory,  less  three-eighths  of  costs  and  at- 
torney's fees  in  contesting  the  validity  of 
such  bond,  which  amount  of  costs  and  at- 
torney's fees  are  to  be  retained  by  the  Cali- 
fornia Bank  to  satisfy  such  portion  of  costs 
and  attorney's  fees." 

Labory  thereupon  conv^ed  the  6^-acre 
tract  to  Nelson.  The  "contest  now  going  on 
as  to  the  validly  of  the  bond,"  referred  to 
In  this  agreement,  was  the  aforesaid  suit 
of  Wltmer  Bros.  Company  against  the  city 
treasurer  and  Donegan.  On  December  31, 
189T,  default  having  been  made  in  the  pay- 
ment of  the  bond,  the  dty  treasurer,  In  man- 
ner as  prescribed  by  law,  and  to  enforce  pay- 
ment of  the  bond,  sold  the  entire  tract  of 
17H  acres  to  D.  F.  Donegan  for  $4,435.34, 
that  being  the  full  sum  then  due  on  the  bond, 
and  Issued  to  Donegan  a  certificate  of  said 
dale,  purporting  to  entitle  Donegan,  or  bis  as- 


signs, to  a  deed  at  the  expiration  of  one  year 
if  no  redonption  was  made  from  the  sole. 
On  June  28,  1898.  the  defendant  H.  a  Wlt- 
mer obtained  from  Labory  an  assignment  of 
all  the  interest  of  Labory  In  the  said  deposit 
of  $1,390  In  the  California  Bank,  and  on 
July  11, 1896,  be  purchased  from  Don^an  for 
ttae  sum  of  $4,000  the  cwtlflcate  of  sale  Is- 
sued to  Donegan  under  the  street  assessment 
bond.  These  purchases  were  made  by  Wlt- 
mer with  full  knowledge  of  all  the  facts  af- 
fecting the  rights  of  Nelson  and  of  the 
plaintiffs,  who  on  July  2,  1898,  purchased 
of  Nelson  the  6^  acres,  and  succeeded  to  his 
Interest  In  the  deposit  of  $1,390,  and  to  his 
rights  under  the  agreement  concerning  the 
same.  On  August  1,  1808,  the  plaintiffs  of- 
fered to  pay  Wltmer,  In  satisfaction  of  his 
claim  on  their  land  by  virtue  of  the  certifi- 
cate, three-eighths  of  the  sum  paid  for  the 
same,  with  Interest,  which  payment  he  re- 
fused to  accept.  They  then  offered  him 
three-eighths  of  the  full  amount  of  the  bond 
and  interest,  and  met  with  a  like  refusal  A 
few  days  thereafter,  he  b^an  an  action 
against  the  plaintiffs  to  enjoin  them  from 
committing  waste  on  the  land,  grounding  his 
action  on  the  pn^sition  that  the  bond  and 
the  sale  thereunder  were  valid.  While  that  ac- 
tion, and  also  the  action  of  Wltmer  Bros. 
Company  to  test  the  validity  of  tbe  bond  and 
sale  were  pending  and  undetermined,  the 
plalntlfls  began  the  presoit  action  to  declare 
the  sale  and  bond  invalid  as  against  their 
land.  Tbe  original  complaint  was  filed  here- 
in on  December  23,  1898.  Thereafter,  on 
May  2,  1899,  Wltmer,  as  manager  of  the 
Wltmer  Bros.  Company,  a  corporation,  dis- 
missed tbe  suit  of  that  company  against 
Donegan  and  the  city  treasurer  to  test  the 
validly  of  the  bond  and  assMsment,  and  on 
August  2,  1899,  as  an  Indlvldoal.  and  as  as- 
signee of  Labory,  he  demanded  and  received 
from  the  California  Bank  the  deposit  of 
$1,390  made  by  Nelson,  subject  to  the  agree- 
ment of  NoTonber  19,  1894.  Hie  deci^a 
of  this  court  on  ttae  former  aH>eaI,  that  the 
certificate  of  sale  to  Donegan  upon  default 
in  the  paymrat  of  the  bond  was  void  and 
the  sale  invalid,  is  now  the  law  of  the  case. 
The  sale  must ,  therefore  be  considered  as 
void.  The  dedsion  also  declares  that  the 
'  bond  and  assessment  Is  valid,  and  this  also 
is  the  law  of  the  case  so  far  as  tbe  objections 
there  set  up  to  their  valldll?  are  concerned, 
although  it  does  not  conclude  us  with  re- 
spect to  objections  thereto,  made  for  the 
first  time  in  the  subsequent  amendment  to 
the  complaint 

Assuming  the  validity  of  tbe  bond,  tiie 
rights  of  ttae  parties  at  the  time  tbe  action 
was  begun  are  obvlotis  enough.  Wltmer  was 
the  holder  of  the  certificate  and,  as  the  sole 
was  void,  he  became,  in  eqalty.  the  bolder  of 
the  bond.  The  bond  was  subject  to  payment 
by  any  party  intwested.  In  the  absence  of 
any  facts  which  would  make  it  Inequitable^ 
however,  be  had  the  legal  right  to  Insist  on 
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full  payment,  and  was  not  bound  to  acc^ 
a  payment  of  Uiree-elghtha  of  tbe  amount  he 
bad  paid,  nor  even  tbree-eighths  of  tbe  face 
of  the  bond,  In  discharge  ot  tbe  Hen  on  tbree- 
elghUiB  of  the  land.  The  rranedy  of  the 
owner  of  a  part  of  the  land  would  be  to  pay 
the  full  amount  of  tbe  bond  and  compel  con- 
tribution from  tbe  owners  of  the  other  parts 
with,  perhaps,  a  lien  in  equity  on  the  other 
land  as  security.  Nor  would  the  fact  that 
Wltm«r  Bros.  Company  was  a  party  to  the 
agreement  of  November  19, 1894,  and  thereby 
agreed  that  tbe  deposit  should  pay  three- 
eighths  of  tbe  bond  and  that  It  would  pay 
the  other  flre-elghtbs  thereof,  operate  to  bind 
Witmer,  Individually,  as  holder  of  the  bond,  to 
accept  part  payment  from  plalntUfs  and  lo<A 
to  Witmer  Bros.  Company  for  tbe  balance. 
And  we  do  not  petcetve  that  tbe  facts,  abown 
in  tbe  agreed  atatemoit,  that  he  was  a  large 
Btodkbolder  In,  and  the  managing  officer  of, 
Witmer  Bros.  Company,  and  bad  control  of 
Its  funds,  change -his  position  or  rights  In 
this  respect  As  purchaser  of  the  bond  with 
bis  own  fmuls,  he  had  tbe  same  right  as  any 
other  purchaser  would  have  to  the  benefit 
of  any  discount  be  obtained,  and  to  insist  on 
paymmt  of  the  whole  sum  due  thereon,  cer^ 
talnly,  as  against  tbe  plaintlffli,  and  possibly, 
as  against  Witmer  Bros.  CUnpany. 

It  is  contended,  however,  that  Witmer 
Broa  G(Hnpany,  by  the  agreement  of  Novem- 
ber  19,  1894,  was  in  du^  bound  to  prosecute 
to  final  Jud^ent  tbe  action  to  test  the  valid- 
ity of  the  bond,  for  the  bmeflt  of  Nelson  and 
tais  successors  in  Interest,  and  that  Witmer. 
in  bis  capacity  as  manager  of  that  corpora- 
tion, was  charged,  personally,  with  this  duty 
of  the  corporation  towards  plalntiCTs,  and 
that  under  these  circumstance,  as  be  could 
not  separate  bis  personality  as  manager  of 
tbe  corporation  from  his  personality  In  other 
respects,  and  thus  become  a  dual  person,  he 
was,  Id  effect,  a  trustee  of  plaintiffs  as  well 
as  of  Witmer  Bros.  Company  as  to  tbe  sub- 
ject-matter of  the  suit,  and  cannot  be  allowed 
to  gain  any  advantage  by  any  peraonal  bar- 
gain In  buying  tbe  bond  or  certificate,  and 
would  not  be  entitled  to  demand  the  full 
face  of  the  bond,  but  only  the  sum  he  actu- 
ally paid  for  It,  with  interest  This  presents 
an  interestliig  questicm,  but,  In  view  of  tbe 
matters  occurring  after  the  beginning  of  tbe 
actltHi,  and  tbe  manner  In  which  tbe  case 
was  presented  to  the  court  below  on  the  last 
trial,  presently  to  be  noticed,  we  find  It  un- 
neceesaty  to  decide  It  In  the  agreed  state- 
ment of  facts,  on  which  the  case  was  sub- 
mitted to  the  court  below  for.dedslcm.  It  was 
Btipalated  that  no  objection  should  be  made 
to  any  of  the  tacts  stated,  on  the  ground  of 
variance  between  tbe  proof  and  tbe  plead- 
ings, but  that  the  lower  court,  and  this 
coort  cm  appeal,  iMiould  hear  and  determine 
the  cause  the  same  as  If  the  pleadings  bad 
been,  leave,  properly  amended  so  as  to 
make  the  facts  come  within  issues  made 
by  tbe  pleadings.  This  must  be  understood 
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to  Include  any  facts  wh\<A  could  properly 
have  been  stated  In  a  supplemental  com- 
plaint, and.  In  effect  It  presents  the  case 
upon  all  the  stipulated  facts  Including  those 
occurring  after  the  b^lnning  of  the  action. 

By  his  subsequent  conduct  Witmer  has 
imt  himself  in  a  position  substantially  dif- 
ferent from  that  occupied  by  lilm  when  the 
action  was  begun.  Tbe  $1,390,  deposited  In 
the  California  Bank,  was  a  trust  fund  wbldi, 
by  the  terms  of  tbe  trust  could  only  be  de- 
voted to  certain  specified  purposes.  Accord- 
ing to  tbe  agreement  if  the  bond  was  valid, 
the  fund  was  to  be  used  to  pay  three-eighths 
of  the  amount  due  thereby,  and  Witmer 
Bros.  Company  was  to  pay  flve-elgbths  there- 
of. Labory  was  not  to  have  any  Intorest  to 
this  fund,  except  In  the  contingency  that 
tbe  bond  should  be  declared  invalid,  In  wblcb 
event  It  was  to  be  paid  to  bim,  lees  three- 
elgbths  of  the  cost  of  the  litigation  pending. 
If  Labory  had  purchased  the  bond  and  had 
then  obtained  possession  of  tbe  |1,S90.  de- 
posited by  bis  grantee,  Nelson,  to»pay  three- 
eighths  of  tbe  bond  and  protect  the  land 
against  the  lien,  it  seems  clear  that  Labory 
could  not  enforce  payment  of  tbe  bond 
against  the  land  of  Nelebn,  while  at  tbe  same 
time  retaining  the  money,  which  had  been 
set  apart  out  of  the  purchase  price  N^son 
was  to  pay.  In  trust  to  pay  three-^g^ths  vt 
such  lien.  It  Is  apparent  that  by  the  terms 
ot  the  sale  from  Labory  to  Nelson  the  land 
was  to  go  to  Nelson  free  from  this  Hen.  If 
valid,  the  money  was  to  be  used  to  dls- 
diarge  It;  if  invalid,  the  money  was  to  be 
paid  to  ijabory,  as  tor  tbe  remainder  of  Hie 
purchase  prlc^  wblcb.  In  that  case,  would  be 
due  to  him.  Donegan  was  not  a  party  to 
the  agreement  concerning  the  money,  and, 
aa  bolder  of  the  bond,  be  bad  no  right  to 
this  specific  fund.  Hence^  if  Laboiy  bad 
purchased  the  bond  he  would  not,  as  holder 
thereof,  have  acquired  any  right  to  the 
mon^.  He  could  have  no  rigbt  to  tbe  money 
except  under  the  agreemoit  which  gave  htm 
tbB  rl^t  to  it  only  uptm  fbe  condition 
that  the  bond  proved  invalid.  Consequent- 
ly, If,  after  buying  the  bcmd,  he  had  also  de- 
manded and  received  the  money,  he  would 
be  bound  to  stand  by  the  condition  upon 
which  alone  be  could  become  mtltled  to  It 
and  would  be  forced  to  admit  for  the  benefit 
of  Ntistm  and  his  successors,  that  the  bond 
was  tovalld.  If  Labory  could  not  do  othw- 
wlse  than  this,  It  Is  equally  clear  that  it 
could  not  be  done  by  bis  assignee.  He  could 
not,  by  selling  his  contingent  right  to  the 
money,  enable  his  assignee  to  do  "wbat  be 
could  not  do  himself— to  buy  the  bond,  re- 
ceive and  kee;>  the  money*  and  hold  the  bond 
as  a  valid  lien.  It  should  be  stated,  In  this 
connection,  that  Witmer  demanded  and  re- 
ceived the  money  from  the  bank,  upon  the 
Btatemoit  that  he  was  tbe  assignee  of  Labo- 
ry, that  the  superior  court  bad  held  tbat 
tbe  bond  was  not  a  lien  on  ttie  land  and  that 
in  consequence  thereof,  he^  aa  assignee  at 
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Laboiy,  was  entitled  to  receive  the  money. 
He  has,  therefore,  by  this  pnrcbase  of  the 
right  of  Labory,  and  by  the  receipt  of  the 
money  In  that  rl^t  and  Insisting  on  Mb  right 
to  ke^  It,  pot  himself  In  the  place  of  Labory. 
and  1b  consequently  estopped  from  holding 
the  bond  as  Hen  on  this  land.  Having  no 
r^ht  to  the  specific  money  as  bondholder  and 
po  right  to  It  as  assignee  of  Labory,  except 
on  the  condition  that  the  bond  has  proved 
to  be  invalid,  be  cannot  keep  it  on  any 
other  condition,  and  having  elected  to  keep 
tt,  he  must  admit  the  invalidity  of  the  bond. 
If  he  chooses  to  found  his  right  to  the  money 
on  the  fact  of  his  holding  of  the  bond,  he 
can  keep  It  in  that  capacity  only  on  the  con- 
dition named  In  the  agreement  whereby  It 
was  deposited,  that  is.  In  effect,  that  It  was 
to  pay  three-eighths  of  the  bond  and  dis- 
cbarge the  Hen  thereof  upon  this  land.  In 
either  case  he  has  no  claim  or  Uen  upon  the 
Mnd  of  [dalntlffs.  It  follows  that  the  plain- 
tiffs have  the  right  to  a  Judgment  against 
the  d^e^ants  quieting  their  title  to  the 
land  against  all  claims  of  the  defendants, 
and  that  the  judgment  should  not  have  re- 
gulred  them,  as  a  condition  precedent,  to  pay 
to  or  for  Wltmer  the  sum  of  $251,  or  any 

,  ether  sum.  The  theory  on  which  this  condi- 
tion was  Inserted  In  the  Judgment  seems  to 
have  been  that  Witmer  was  entitled,  as  bond- 
holder, to  demand  this  fund  as  part  payment 
on  the  three-eighths  of  the  bond,  and  that 
)i.e  stood  In  a  fldnciary  relation  to  the  plain- 
tiffs and  for  that  reason  could  not  demand 
from  them  more  than  three-eighths  of  the 
(4,000  which  he  paid  for  the  transfer  of  the 
bond  to  himself.  The  first  branch  of  this 
proposition.  Is,  as  we  have  stated,  incorrect, 
and  as  he  received  the  money  as  successor 
of  Labory  and  is  thereby  estopped,  we  think 
the  latter  part  of  the  proposition  Is  immaterf- 

.  aU  We  do  not  think  that  the  complaint 
states  two  causes  of  action,  nor  that  Wltmer 
Bros.  Company  was  a  necessary  party. 

It  Is  unnecessary  to.  consider  the  effect  of 
the  dewly  alleged  defect  In  the  street  im- 
provement proceedings  upon  the  validity 
thereof.  The  $1,390  deposited  under  tlie 
agreement  of  November  10,  1884,  was  the 
money  of  Labory,  part  of  the  price  of  the 
land  sold  by  blm  to  Nelson,  deposited  to 
await  the  determination  of  the  validity  of 
the  proceedings  and  to  dlscliarge  the  Hen  If 
the  bond  was  valid.  In  no  event  was  it  to 
be  returned  to  Nelson.  If  the  bond  was  de- 
clared Invalid  the  money  was  to  be  paid  to 
Labory,  less  expenses.  Witmer  Is  therefore 
DOW  entitled  to  the  money,  eltbw  as  the 
successor  of  Labory,  on  the  theory  that  the 
bond  Is  Invalid,  or  as  successor  of  Don^n 
and  holder  of  the  bond,  on  the  theory  that 
it  Is  valid.  Under  the  conclusion  we  have 
reached,  that  the  plaintiffs  are  entitled  to 
the  land  free  from  any  Hen  of  the  street 
assessment  and  bond,  It  Is  a  matter  of  In> 
difference  to  the  plaintiffs,  who  are  not  en- 
titled to  the  fund  In  either  case,  whethw 
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the  bond  and  aBtummeat  are  declared  ralld 

or  InvaUd. 

It  Is  ordered  that  the  Judgment  of  the  su- 
perior court  be  modified  by  striking  there- 
from all  that  part  of  the  first  clause  or 
paragraph  beginning  with  the  words,  "And 
upon  paying  Into  court  the  sum  of  |110," 
and  ending  with  the  words,  "Two  hundred 
and  fifty-one  dollars  <f261),"  at  the  close  of 
said  paragraph,  and  also  by  strikli^  there- 
from the  following  part  of  the  last  clause  or 
paragraph  thereof,  to  wit:  "Upon  paying 
Into  court  the  sum  of  two  hundred  and 
fifty-one  dollars  ($261),  with  int»^  there- 
on from  the  date  hereof  at  the  rate  of  7 
per  cent  per  annum  for  said  H.  0.  Wltm«, 
or  upon  payment  of  such  sum,  with  interest 
to  said  H.  C.  Wltmer,"  and  tbat,  as  ao  modi- 
fled,  the  Judgment  be  affirmed. 

We  concur:  AlfOBLLOTTI,  J.;  McFAB- 
LAND,  J, 


IJYON  V,  UNITED  MODBRNa 
(U  A.  1,500.) 

(Supreme  Court  of  California.  Jan.  .  17.  19060 

1.  TaiAI^-DEniAI.  OT  MOTXOR  OW  NOMBUIT— 

Waives  ox  Ebbob. 

Where,  after  the  denial  of  a  motion  for  a 
nonsuit  made  at  the  close  of  plaintiff's  case,  de- 
fendant introduced  evidence  which  supplied  de- 
fects in  plaintiff's  proo^  the  error  In  denying 
the  motion  waa  waived. 

[Ed.  Note.-~ror  cases  in  point,  see  voL  40, 
Cent.  Dig.  Trial.  {  082.] 

2.  INSUBAHOB  —  MuraAI.  BXHXRr  Assoou.- 
TION— pBOOro  OV  DUXH  AHD  GUDCUiT'B 

.  Right— StrrFiciENCY. 

A  mutual  benefit  certificate,  wliich  bound 
the  association  to  pay  a  specified  sum  to  the 
beneficiary  aftw  satisfactory  proof  of  the  death 
of  the  member,  and  of  the  identity  and  right  of 
claimant,  and  of  the  validity  of  toe  claim,  only 
required  proof  of  death  and  proof  of  claimant's 
right  and  Identity ;  and  the  fact  that  the  proof 
showed  facts  of  wliieh  the  anociation  might 
avail  itself  as  a  defense  to  an  action  on  the 
certificate  did  not  derogate  from  the  sufficiency 
of  the  proofs  or  bar  the  bringing  of  an  action. 
8.  Saidb  — AcnoK  BOB  Benefit— EviDBNca— 
FiRDinaa. 

In  an  action  on  a  mutual  benefit  certificate, 
the  evidence  considered,  and  held  to  justify  a 
finding  that  the  member  did  not  have  pleurisy, 
within  the  meaning  of  tlw  qoestlon  in  tlie  ap* 
plication  as  to  whether  he  had  had  pleurisy,  and 
to  which  the  answer  was,  "No." 

4.  Same— Fatse  Answebs  iit  Apfi.ication— 

ASSEBTION  OF  FAIBITY- ESTOPPEL. 

Where  an  insured  in  good  faith  made  truth- 
ful answers  to  the  i^nestloiis  in  the  an»Ucation. 

but  the  answers,  owing  to  the  fraud  or  mistake 

of  the  medical  examiner,  were  not  correctly 
transcribed,  the  insurer  was  estopped  from  as- 
serting the  falsity  of  the  answers  as  a  defense 

to  the  policy. 

5.  Saub— Actios  on  Cebtifioatb— Evidkhok 
—Absebtion  of  Fauitt  or  Answebs  in 
Application. 

In  an  action  on  a  mutual  ben^t  certificate, 
plaintiff  was  permitted  to  testify  that  all  the 
medical  examiner  asked  the  member  at  the  time 
of  his  examination  for  membership  as  to  disease 
was  whether  he  had  ever  been  sick,  that  the  mem- 
ber answered  that  be  had  had  smaUpox,  ^phtM 
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fever,  the  "gripiMy"  and  a  tlisbt  attack  of 
plenri>y.  The  application  ifaowed  tiiat  th« 
inen^>er  had  answered  "No"  to  the  qnestion  aa 
to  whether  he  had  had  plearia;.  Held,  that  the 
erldence  was  admlsBible,  aa  showing  tbat  the 
aasociatioD  was  estopped  from  asBertlng  the 
falaitr  of  the  answer  written  by  the  medical 
•zamiDer. 

9.  Saio— ABsnrnoN  or  Fuai  Ansvne  ik 

Appuoation  —  Estoppel  Bnut— Apuoa- 
BiLiTT  TO  Benefit  Absociatiors. 

The  role  that  where  the  insured  in  good 
faith  makes  truthful  answers  to  the  queationB 
in  the  application,  and  the  answers,  owing  to 
the  fraad  or  mistake  of  the  agent  filling  out  the 
application,  are  not  correctly  transcribed,  the 
insurer  is  estopped  from  asserting  their  falsitr 
as  a  defense,  is  applicable  to  mutual  fraternal 
•odetieB,  where  the  applicant  is  not  a  meoU>a 
ontil  after  the  making  of  bis  application. 
7.  Same  —  Appucatioh  roa  CBBXnioam  — 

QUE8nON»-<;ONSTBUOIIOII. 

The  word  "company,"  In  an  ai>plication  for 
a  mntaal  benefit  certificate  containing  the  ques- 
tion, "Has  any  *  *  *  application  to  insure 
your  life  ever  been  made  to  any  company 
*  *  *  nptm  wbicb  a  policy  has  not  been 
issned,"  refers  only  to  regular  insurance  com- 
imnieB,  and  ezclndes  fraternal  associations ;  Civ. 
Code,  S  451,  declaring  that  braefit  assodBtions 
are  not  insurance  companies  within  the  insur- 
ance laws,  recognizing  a  distinction  between 
ngnlar  inaorance  eontpanlea  and  benefit  as- 
sociations. 

&  TBIAI>-In0IBUOnON8— AfiSUUFTION    AB  TO 
Facts. 

Where,  in  an  action  on  a  mutual  benefit 
oertificate,  the  evidence  warranted  a  conclu- 
sion that  the  deceased  member  had  not  had  a 
certain  disease  mentioned  in  the  application,  an 
Instruction  tttat  plaintiff  liad  the  burden  of 
proving  that  the  fact  that  the  membtt  had  had 
such  duease  had  been  communicated  to  tlie  as- 
sociation was  pR^NTly  refused,  because  assum- 
ing a  fact  which  was  for  the  Jury. 

Departmrat  1.  A^^l  frmn  Superior 
Court,  Loa  Angelea  Goimtar:  M.  T.  Allen, 
Judge. 

Action  by  Laura  C.  Lyon  against  the  Unlt- 
ted  Modems.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Bebearlng  denied  Febmrary  15, 1006. 

J.  W.  McKlnley,  for  appellant  Frank 
James  and  Bernard  Potter,  for  respondent 

AN6BLLOTTI,  J.  This  la  an  appeal 
trom  an  order  d^lng  defendant's  motion  for 
a  new  trial.  In  an  action  brought  by  plaintiff 
to  recover  on  a  benefit  certificate  of  member- 
flUp  of  her  deceased  hosband.  Issued  by  de- 
taidant  oorporaUon.  Defendant  is  one  of  tba 
many  fratonal  mntnal  beneficial  associatlonB 
existing  in  ibis  country  which  pay  beneflta  to 
tbe  benefldaries  named  in  the  cwtlflcate  of 
inemberahlp,  upon  the  death  of  a  manber,  in 
such  amount  as  may  be  set  forth  In  tbe  certif- 
icate. Deceaaed  became  a  member  of  one  of 
tbe  BUbordinate  lodge*  of  defendant  In  Se^ 
teraber,  1901,  when  a  certificate  of  member^ 
ship  was  issued,  under  tbe  terma  of  wbicb  It 
was  agreed  that  $8,000  should  be  paid  plain- 
tiff within  00  days  after  "satisfactory  proof  of 
tbe  death  of  said  member,  and  of  the  identity 
and  right  of  claimant  and  of  the  ralldity  of 
flw  claim,"  provided,  of  coarse,  tbat  sucb 
cartlflcate  remained  in  fbrce  at  the  time  ot  bSM 


death.  Deceased  died  December  28.  1901. 
It  was  in  effect  admitted  oil  the  trial  that 
the  certificate  was  in  fall  force  at  the  date  of 
his  death.  If  it  was  not  void  in  Its  lncq>tl<Hl 
by  reason  of  alleged  misr^resentettonB  made 
by  the  deceased  In  bis  appllcatlim  f<Hr  mem^ 
bership. 

1.  Tbe  first  point  made  by  defendant  for 
a  reversal  of  tbe  order  is  tiut  tbe  court 
erred  In  d»ylng  Its  motion  for  a  nonsuit 
made  at  tbe  close  of  plaintiff's  evldaice,  up- 
on the  ground  tbat  plaintiff  bad  not  shown 
tliat  satlsfaetory  iwoof  bad  been  made  to  de- 
fendant of  her  right  or  tbe  validity  of  her 
claim.  Without  considering  the  question  as 
to  whether  tbe  admissions  made  by  defend- 
ant In  Its  answer,  and  its  Btipulati<m  at  the 
ctHumencement  of  the  trial,  sufficiently  show- 
ed sndi  c<»npUance  with  this  requlremwt  as 
was  necessary  to  make  a  prima  fade  cam 
for  plaintiff,  we  think  tbere  is  nothing  In  ttie 
point  made.  Defoidant  did  not  rest  ito  case 
uptm  the  denial  of  the  motion  for  nonsuit 
but  introduced  evidence  In  its  own  belialf. 
Bo  far  as  the  evidoice  introduced  by  dfr 
fendant  supplied  any  defects  In  plainttfTs 
IHTOOf,  any  wror  In  deiylng  tbe  motion  for 
nonsuit  was  waived.  Scrlvanl  v.  Dondero. 
128  Oal.  31,  82,  60  Pac.  468;  BosseU  T.  Pac. 
Can.  Co..  U6  Oal.  fi2T,  S30,  48  Pac  016; 
Schlesslnger  t.  Bfallard.  70  Gal.  326,  8S4,  11 
Pac.  728. 

Defmdant  introduced  In  evidence  tbe 
proofs  of  deatb  which  wen  in  fact  made. 
These  proofs  were  made  on  blanlcs  furnished 
by  tbe  defendant  and.  In  accordance  wltb 
tbe  laws  of  defendant  by  officers  of  tbe 
snbordinato  lodge  of  which  deceased  was  a 
monber,  and,  conoededly,  prima  facie  fully 
establlsbed  the  right  of  plaintiff  to  payment 
«ccept  for  one  reason.  Tlie  proofs  were 
written  on  forms  pr^ttred  by  the  defendant 
for  that  purpose,  and  tn  answw  to  certain, 
questions  propounded  thereon  tbe  claimant 
and  {diysldan  stated  that  deceased  bad., 
nearly  one  year  before  makii«  his  applica- 
tion for  membership,  been  treated  by  a  phys- 
ician "for  cold  and  a  slight  touch  of  pleurlt 
sy,"  while  In  tbe  medical  aamina''s  r^rt 
which  was  made  a  part  <tf  his  q^pllcatlon 
for  manbwship,  In  answer  to  a  question  as 
to  whether  lie  had  ev«r  bad  any  of  45  enn- 
mwated  "diseases,"  Inclnding  "pleurisy,"  tbe 
answer,  "No,"  bad  been  written  aftw  eacb 
named  disease.  Ooncededly,  by  virtue  ot 
certain  provisions  of  the  contract  the  cratlf- 
Icate  was  void,  If  the  deceased  bad,  on  bis 
application,  made  material  misrepresenta- 
tions In  his  answers  to  the  questions  pro- 
pounded on  the  aiH>llcation  blank.  It  la 
now  claimed  that  the  blank  showed  sucb  a 
misrepresentation,  and  that  hence  the  proofs 
furnished  as  to  the  validity  of  the  claim 
were  not  "satisfactory."  Tbe  real  point  thus, 
appears  to  be  tbat  tmdw  the  terms  of  the 
certificate  no  action  could  be  maintained  by. 
plaintiff  on  this  certificate  until  sbe  made 
to  tlie  cnnpany  snob  a  sbowlng  as  ongbt 
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reasonably  to  satlafy  defendftDtfs  officers  that 
ttie  defendant  had  no  good  dtfense  against 
tbe  claim  on  the  ground  of  mlsr^resentatlon 
made  la  the  application  for  membership. 
We  are  satisfled  that  the  contract  required 
no  such  proof  on  the  part  of  the  claimant  as 
a  preregnlslte  to  the  maintenanee  of  an  ac- 
tion. The  words  "and  of  the  Identity  and 
right  of  claimant  and  of  tbe  validity  of  the 
claim"  all  have  reference  solely  to  her  claim 
that  she  la  the  beneficiary  named  in  the  cer- 
tificate, and  entitled  to  recover  thereon  If 
the  certificate  was  In  force  at  the  death  of 
the  insured,  and  cannot  reasonably  be  con- 
6 trued  as  requiring  a  showing  as  to  the  valid- 
ity of  the  certificate  Issued  to  the  deceased. 
Proof  of  death  and  proof  of  tbe  claimant's 
right  and  Identity  to  such  benefit  aa  was 
stipulated  by  tbe  certificate  were  tlie  only 
requisites.  If  the  proof  showed  facts  of 
which  defendant  mlg^bt  avail  Itself  as  a  de- 
fense to  an  action  on  tbe  certificate,  this 
would  not  derogate  from  the  sufficiency  of 
the  proofs  In  either  reepect,  or  bar  the  bring- 
ing of  an  action.  Ins.  Ca  t.  Bodel,  95  C.  S. 
S82-237,  24  L.  Ed.  433. 

2l  Tbe  medical  examlnw^  reprat  showed, 
as  already  indicated,  tbe  answer,  "No,"  to 
tbe  question:  "(8)  Have  you  ew  bad  any 
of  the  following  diseases?  Answer  yes  or  no 
In  each  space,  and  give  particulars  under  the 
head  of  remarks :  *  *  •  Pleurisy."  Some 
45  so-called  diseases  were  here  enumerated. 
It  farther  showed  the  following  question  and 
answer,  vis.:  "(6)  Have  yon  consulted  or 
been  advised  by  any  physician  regarding 
TOOT  health  within  the  last  five  years?  If 
BO,  whom,  when,  and  for  what  ailment? 
A.  Grippe,  1900.  Dr.  ha.  Dotix."  It  appear- 
ed from  the  evldaice  that  all  tbe  answers  In 
this  very  lengthy  report  ware  written  by  the 
medical  examiner  of  defendant  in  the  pres- 
ence of  the  applicant,  and  as  the  result  of 
bis  Inqnity  of  tbe  applicant,  and  that  tbe 
applicant  was  then  called  upon  to  sign,  and 
did  sign,  a  statement  at  tbe  end,  to  tbe  effect 
that  be  warranted  tbe  "answers  as  written 
to  tbe  above  questions  put  by  the  medical 
examiner  are  fall,  complete,  and  true,  and 
the  same  shall  be  made  a  part  of  the  herein 
referred  to  application  for  membership."  In 
the  application  proper  was  a  similar  war- 
ranty followed  by  tbls  8tat«nent:  "And  I 
do  hereby  acknowledge  and  consent  and  agres 
that  any  untrue  stot^ent  made  ber^  1^ 
me  or  (m  my  behalf,  or  to  any  medical  ex* 
nmlner,  whether  writt«i  by  my  own  hand 
Or  not,  or  any  concealments  of  facts  by  me 
or  any  one  else,  shall  forfeit  and  cancel  all 
rights  to  any  bmeflt  under  tbe  above-named 
application."  Tbe  certificate  recited  that  it 
was  issued  "In  consideration  of  the  stotement 
made  In  the  appHcation  for  beneficiary  certi- 
ficate, and  In  answer  to  questions  asked  in 
the  medical  blank  (the  truth  of  which  said 
member  guaranties)."  There  was  evidence 
tending  to  show  that  during,  or  while  con- 
valescing from,  the  attad;  of  "gripptf '  refer- 
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red  to  In  the  medical  report,  tiie  deceased 
had  a  pleural  pain  "not  so  very,  very  severe." 
The  attending  physician  testified,  **bnt  a 
little  touch  of  pleurisy."  The  physician  far- 
ther testified  that  there  was  not  much  in- 
flammation, hardly  any  fever,  that  It  was  not 
"regular  pleurisy,"  just  "the  very  first  symp- 
toms of  pleurisy,"  and  "It  terminated  there" 
at  once.  Hie  evidence  in  regard  to  the  mat- 
ter  Is  such  that  a  Jury  might  well  have  been 
warranted  In  concluding  that  tbe  applicant 
bad  nevw  bad  the  "disease"  of  "pleurisy," 
within  the  meaning  of  the  question  relative 
thereto,  and  that  the  written  answer  was 
therefore  not  false.  But,  In  view  of  evidence 
admitted  and  instructions  of  the  trial  court, 
we  are  not  able  to  determine  that  they  so 
concluded.  Tbe  plaintiff  was  allowed,  over 
defendant's  objection,  to  show  what  took 
place  between  the  medical  examiner  and  the 
applicant  at  the  time  the  medical  report  was 
written.  Under  this  ruling  plaintiff  testified 
that  all  the  medical  examiner  asked  the 
applicant  as  to  diseases  was  whether  "he 
had  ever  been  tick  any,"  and  that  the  appli- 
cant answered  that  be  had  never  had  any- 
thing but  smallpox  and  typhoid  fever,  "until 
January,  1901,  he  had  the  grippe  and  a  slight 
attack  of  pleurisy,"  and  that  the  examiner 
did  not  say  anything,  hot  simply  apparently 
wrote  down  the  answers.  The  only  other 
teetimony  regarding  this  interview  was  that 
of  the  examiner,  who  admitted  that  plaintiff 
was  present  during  at  least  a  portion  of  the 
Interview,  and  who  said  he  had  no  recollec- 
tion of  the  applicant  saying  anything  about 
pleurisy,  and  that  he  could  not  say  as  to 
whether  he  asked  tbe  applicant  as  to  each 
of  the  diseases  enumerated  on  the  blank; 
that  it  was  his  custom  so  to  do,  and  always 
to  write  down  the  full  r^ly. 

Upon  this  matter  tbe  court  hutmcted  tlie 
}nry  In  effect  that  If  the  applicant  had,  prior 
to  the  application,  been  afflicted  with  the 
disease  of  "pleurli^,"  and  that,  when  asked 
whether  be  bad  ever  had  such  disease, 
answered,  "No,"  his  statement  would  be  a 
misrepresentation  of  a  material  fact,  which 
would  avoid  tbe  policy,  and  that  if,  on  the 
other  hand,  he  told  tbe  examiner  tiiat  he 
bad  **an  atta<^  slight  or  otherwise,  of  pleu* 
risy,  and  the  medical  examiner  titber  neg- 
lected or  omltied  to  write  tbe  answer  in  his 
report,"  the  Insured  was  not  responsible  for 
such  omission  or  neglect,  unless  be  had 
actual  knowledge  of  the  fact  that  tbe  answer 
had  beoi  Imperfectly  or  incorrectly  written, 
miere  was  no  pretense  tiiat  he  had  any 
actual  knowledge  of  the  contents  of  said 
report,  or  that  he  had  been  asked  to  read 
the  same,  or  to  do  anytiilng  but  sign  hit 
name  to  the  statement  at  the  md  thereof. 
There  was  no  error  in  the  action  of  toe  court 
in  admitting  this  evidence,  or  in  giving  tbls 
instruction.  In  volume  8,  Cooley*s  Briefb  on 
the  Law  of  Insurance,  p.  2594.  it  is  said; 
"From  an  examination  of  the  cases  the  fol- 
lowing pn^oslticaui  may  be  r^csLrded  es^ 
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tabHihedbrAew^lit  of  authority:  Where 
the  IsRired,  in  good  faitb,  makes  tratbfiil 
amiwen  to  the  qnestloiu  contained  In  tlie 
application,  bnt  bis  answers,  owing  to  tiie 
fraud,  mistake,  or  negligence  of  the  agent 
flUlng  ont  the  application,  are  iDcorrectly 
transcribed,  the  company  Is  estopped  to 
assert  their  falsity  as  a  defense  to  the  policy. 
TiM  acts  of  the  agent,  whether  he  is  a 
general  agent  with  power  to  Issue  policies,  a 
BOllcitlDg  Agent,  or  merely  medical  examiner 
for  the  company,  are  In  Uils  respect  the  acts 
of  the  company,  and  be  cannot  be  r^rded 
as  the  Agent  of  the  Insured,  though  It  Is  so 
stipulated  In  the  application  or  policy." 

An  examination  of  many  of  the  authorities 
aatisfles  ua  that,  while  there  is  some  conflict 
In  the  cases  on  some  of  the  matters  Included 
in  this  statement,  the  great  weight  of  author- 
ity Is  with  the  statement,  as  a  whole,  where 
the  Insured  acts  in  good  faith,  and  is  himself 
without  fault  This  court  has  already  In- 
dicated its  support  of  the  rule  enunciated. 
In  Meuk  T.  Home  Ins.  Co.,  76  Cal.  50,  5S.  14 
Pac.  837,  18  Pac.  117,  9  Am.  St  Rep.  15S, 
a  fire  Insurance  case,  it  said:  "The  only 
point  in  the  offered  testimony  was  that  if 
the  agent,  knowing  all  the  essential  facts, 
made  out  the  application  for  plaintiff,  the 
company  cannot  take  advantage  of  defective 
statements  contained  in  it  as  not  complying 
with  the  requirements  of  the  company,  nor 
would  misstatements  be  fatal  to  the  claim  of 
plaintiff  which  the  agent  well  knew  to  be 
false  when  he  made  out  the  application,  re- 
celTed  the  money  of  the  applicant  and  issued 
the  policy.  The  tendency  of  the  decisions  Is 
plainly  to  hold  all  those  conditions  waived 
which,  to  the  knowledge  of  the  agent,  would 
make  the  jpolicy  void  as  soon  as  dellvoi^d. 
Otherwise  the  company  would  knowingly 
receive  the  money  of  the  applicant  without 
value  returned,  and  the  whole  transaction 
would  be  a  palpable  fraud."  See,  also,  Whea- 
ton  V.  North  British,  etc.,  Co..  76  Cal.  415, 
410-421,  18  Pac.  758.  9  Am.  St  Rep.  216; 
Bfaxson  v.  Llewelyn,  122  Cal.  195, 189,  54  Pac. 
782;  Bayley  v.  Eknployers',  etc.,  Corp.,  125 
OaL  845,  849,  68  Pac.  7;  Parrlsh  v.  Rosebud 
M.  &  M.  Co.,  140  Cal.  680,  646,  74  Pac.  312. 
In  Mazson  t.  Llewelyn,  supra.  It  Is  pointed 
ont,  quoting  ai^rovingly  from  Union,  etc., 
Oo.  V.  Wilkinson,  13  Wall.  222,  20  L.  Bd.  617. 
that  this  principle  does  not  admit  oral  testi- 
mony to  vary  or  contradict  that  which  is  lu 
writing,  but  It  goes  upon  the  idea  that  the 
writing  was  procured  under  such  circum- 
stances by  the  other  side  as  estops  that  side 
from  using  It,  or  relying  on  Its  contents— 
not  that  It  may  be  contradicted  by  oral  testi- 
mony, but  that  It  may  be  shown  by  inch 
testimony  that  It  cannot  be  lawfully  used 
against  tiie  party  whose  name  Is  signed  to  it 
me  rule  is  as  applicable  to  life  and  acddent 
Insurance  as  it  is  to  fire  Insurance  and, 
whW8  the  applicant  is  not  a  member  until 
after  tiw  making  of  his  application,  to 


mutual  fraternal  societies  as  It  is  to  wiOit  is 
known  as  "regular  insurance." 

S.  On  the  application  proper  the  answers  to 
the  printed  questions  were  written  by  an 
oflScer  of  defaidant,  and  the  paper,  when  so 
completed,  was  handed  to  the  applicant  for 
signature  and  signed  by  blm.  The  following 
question  was  contained  thereon,  viz.:  "(7) 
Has  any  proposal  or  apldlcation  to  Insure 
your  life  ever  been  made  to  any  company,  or 
agents  or  medical  examiner,  i^ion  which  a 
policy  has  not  been  issued?  If  so,  state 
full  particular8."  The  written  answer  wm, 
'^0.'*  The  defendant  sought  to  show  that 
In  Decembw,  iBOO,  deceased  had  applied  for 
membership  in,  and  a  death  benefit  certifi- 
cate from,  tile  "Woodmen  of  the  World,"  a 
well-known  fraternal  association,  which,  as 
a  part  of  Its  plan,  Issued  death  benefit  cer- 
tificates similar.  In  all  particulars  material  to 
the  question  here  presented,  to  tiiose  of  this 
defendant,  and  that  his  application  had  been 
disapproved  the  "head  physician"  ot  the 
order,  and  no  certificate  bad  ever  been  Issued 
thereon.  The  trial  court  sustelned  the  objec- 
tion made  to  all  such  testimony,  and  this 
ruling  is  assigned  as  error.  We  are  of  the 
opinion  that  the  **Woodmen  of  ihA  World" 
was  not  a  "company,"  within  the  meaning  of 
the  question  on  the  application  blank,  and  ttiat 
thraefore  tiie  offered  evidence  wasnotmaterlal. 
There  is  some  confiict  in  the  casesas  to  whetho: 
a  question  of  the  general  character  of  the  one 
under  consldaration  should  be  held  'to  refer 
to  any  organization  other  than  regular  In- 
surance companies,  or  whether  It  also  In- 
cludes fraternal  assodatlcms  oi^anlzed  for 
the  purpose  of  mutual  protection  and  relief 
of  its  mmbers,  and  for  tbe  payment  of  stip- 
ulated sums  of  money  on  the  death  of  the 
members;  but,  where  the  question  stated  on 
tiie  application  blank  is  «■  uncertain  In  Ite 
terms  as  the  one  under  consideration,  the 
better  reasoning  appears  to  be  in  tevor  of 
excluding  all  except  r^nlar  Insurance  com- 
panlra. 

It  must  be  recognised  that  tiie  rule  appli- 
cable In  tiie  construction  of  Insurance  con- 
tracts ot  construing  the  contract  In  favw  of 
the  assured  and  against  the  Insurer,  where 
it  Is  reasonably  susceptibly  of  auch  construe- 
tion.  Is  applicable  in  such  cases,  and  there* 
fore,  as  said  In  <me  of  the  cases,  "where  an 
Insurance  company  or  assodatimi  seeks  to 
avoid  a  policy  or  certificate  of  membership 
on  the  ground  of  falrity  In  an  answer  to  a 
question  whldi  Is,  by  the  terms  of  the  con- 
tract made  material,  the  court  will  construe 
the  question  and  answer  strictly  as  against 
tbe  company,  and  liberally  with  reference  to 
the  Insured,"  and,  "If  any  constmctton  can 
reasonably  be  put  on  the  question  and  the  an- 
swer such  as  will  avoid  a  forf^ture  at  tiie 
policy  <m  the  ground  of  fslsity  of  the 
answer,  tlmt  construction  will  be  given,  and 
the  poli(7  win  be  sustelned."  Newton 
S.  W.  H.  h,  Ass'n,  116  Iowa,  811.  90  N.  W. 
78.  The  law  ot  this  steto  recognizes  a  di»- 


Digitized  by 


Google 


808  S3  PAOIFIO 

tlnctlon  between  i^nlar  Insnrance  ooinpi^ 
nles  and  sndi  aesociatloiui,  which  are  not 
conducted  for  i^ofl^  by  declarinc  tbe  aasoda- 
tlona  "not  to  be  Insnrance  companies  In  the 
sense  and  meaning  of  the  Insurance  laws  of 
this  state*"  and  exempting  them  from  the 
provisions  of  such  Insurance  laws  (CIt.  Code» 
1 451 ;  Marshal]  t.  Orand  Lodge,  133  CaL  686, 
691,  66  Pac.  20) ;  and  there  Is  such  a  differ- 
ence between  the  two  classes  as  to  reasonably 
Justify  one  in  concluding  ttiat  an  assodatltm 
or  order  of  the  class  mentioned  Is  not  an 
''Insurance  company"  within  the  general  ac- 
o^tatlon  of  that  term.  If  tUs  be  so.  the  ap- 
plicant here  was  Justified  In  conclntUng  Uiat 
only  regular  Insurance  companies  wa«  meant 
by  the  question,  and  we  must  construe  the 
question  as  calling  for  nothing  more.  If  the 
association  wanted  anything  mote,  it  wonld 
have  been  a  simple  matter  for  it  to  have 
framed  the  question,  on  Its  carefully  preiwred 
blank,  in  terms  so  predse  and  definite  as  to 
have  left  no  room  for  doubt  Again,  quoting 
from  Newton  T.  S.  W.  Mutual  Life  Ass*n, 
supra:  "When  an  applicant  for  Insurance 
answers  categorically  the  questions  asfeed* 
snd  his  answOTS  are  correct  In  any  Tiew  of 
the  question  which  can  be  reasonably  tafcoi, 
then  the  Insurance  company  or  association, 
as  the  case  may  be.  ought  not  to  be  allowed 
to  escape  Its  liability  on  the  ground  that  the 
answer  Is  fals&"  See,  also.  Mutual  Life 
Ass*n  T.  Miller.  92  Fed.  68,  34  a  G.  A.  2U ; 
Penn.  Bfutual  L.,  etc.,  Go.  t.  Trust  Go.,  72 
red.  413,  19  a  a  A.  286.  88  L.  B.  A.  70 ; 
3  Gooley's  Briefs  on  the  law  of  Insurance,  p. 
2079. 

A  contrary  Tiew  of  this  matter  has  been 
taken  by  the  New  Tork  Court  of  Appeals  in 
Alden  T.  Supreme  Tent,  178  N.  T.  635.  71  N.  EL 
10^  where  the  question  was:  "Have  yon 
evOT  been  rejected  by  any  life  Insurance  com- 
pany or  association?"  and  also  by  the  sn- 
prane  court  of  that  state.  McGollum  t.  Mu- 
tual, etc  Ca,  65  Hun.  103.  8  N.  T.  Supp.  249. 
It  will  be  obeyed  that  the  question  In  the 
New  Tork  Court  of  Ai^teals  case  Included  the 
word  "association,"  as  well  as  "company," 
which  might  reasonably  be  held  to  Indicate 
more  to  the  applicant  In  Bruoe  t.  Conn. 
Hut  Life  Ins.  Co.,  74  MIdd.  310.  77  N.  W. 
210,  the  question*  was :  "Has  any  company 
or  association  eTer  declined  or  postponed 
granting  or  receiving  Insurance  on  your  life, 
either  for  any  particular  amount,  or  In  any 
particular  form"  and  It  was  held  that  the 
question  included  fraternal  associations  is- 
suing death  benefit  certificates.  Here,  again, 
the  question  was  so  unlike  the  one  InTolved 
in  this  case  as  to  present  an  entirely  dllTerent 
question.  We  are  of  the  opinion  that  where 
the  question  asked  is  materially  the  same  as 
the  one  we  are  considering,  the  other  line  of 
authorities  is  supported  by  the  better  rea- 
soning. 

4.  Complaint  is  made  tliat  the  trial  court 
refused  to  give  to  the  Jury  the  following 
Instruction,  Tlx.:  The  burden  rests  upon 
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each  party  to  establish  by  prctHmderanoe  ot 
ei^ence  affirmative  auctions  of  Its  plead- 
Ing.  In  this  case  the  plaintiff  claims  that  the 
tact  that  James  B.  I^on  had  had  pleurisy 
was  communicated  to  defendant;  and  the  bnr^ 
den  rests  upon  plaintiff  to  show  that  such 
fact  was  communicated  to  defendant"  Be- 
gardless  of  the  question  as  to  where  the  bur- 
den lay  to  show  the  facts  eonstltnting  an 
estoppel,  we  are  of  the  opinion  that  the  court 
waa  Justified  in  rinsing  the  requested  In- 
struction, for  the  r«i8(ni  tliat  it  aasnmed  a 
fact  that,  jm6et  the  evidence,  was  In  Issue 
and  for  the  Jury  to  dedde,  vis.,  that  tbB  ap- 
plicant liad  suffered  from  tta  disease  of 
"pleurisy."  As  we  have  already  shown,  the 
evidence  was  such  as  to  warrant  a  conclusion 
that  he  bad  not  had  such  disease,  within  the 
meaning  at  the  printed  question,  but  bad  had 
only  the  first  symptoms  tfaoeof — had  only 
been  threatened  with  the  same.  The  ques- 
tI(Hi  as  to  whether  he  had  the  disease  was  (me 
ot  the  questions  submitted  to  the  Jury  for 
dedslmi  by  the  diarge  of  the  court  The  re- 
quested instanoctlon  In  ^«ct  declared  It  to  be 
a  fiict  that  the  deceased  tiad  the  disease,  and 
that  the  answer,  as  written  on  the  medical 
ezamln^'s  report,  was  false.  We  are  also 
satisfied  that  under  the  drcumstanoes  shown 
by  the  record,  the  defoidant  oonld  not  have 
been  prejudicially  affected  by  the  absence  of 
any  spedflc  Instruction  as  to  when  the  bur- 
den of  proof  rested  to  show  an  eeb^qid  In 
the  respect  designated. 

6.  Various  other  rulings  of  the  trial  court  In 
tbe  matter  of  instmctlons  are  complained  of, 
but  we  find  none  that  require  special  mention. 
As  to  defendant's  other  requested  instmc- 
tlons, so  far  as  proper,  they  appear  to  have 
beoi  fully  covered  by  oUter  Instructions  given, 
and  those  portions  of  the  cha^  Of  the  court 
that  are  complained  of  were  In  accord  with 
the  views  we  have  already  expressed  In  dis- 
cussing the  question  as  to  the  right  of  the 
plaintiff  to  show  that  the  answers  given  by 
the  applicant  to  the  medical  examiner  were 
correct  and  the  question  as  to  whether  the 
"Woodmoi  of  the  World"  was  an  Insoraxkce 
company,  within  the  meaning  of  the  phrase 
used  In  the  printed  application. 

The  order  appealed  from  Is  affirmed. 

We  ooncur :  SHAW.  J. ;  UcFABLAND.  J. 


EnTOMSIBT.  ZUCKBR  et  al.  <L.  A.  1,486l) 

(Supreme  Court  of  California.  Jan.  22;  1900L) 

Licenses— BavocATioN. 

Where  plaintiff  granted  defendant  a  parol 
license  to  construct  an  irrigation  ditch  over 
plaintlfTa  land,  and  defendant  entered  under 
Boch  Ucfflkse  and  expended  over  $7,000  In  the  con- 
struction of  the  ditch,  the  license  became  ir- 
revocable, and  defendant  was  entitled  to  a  tight 
of  way  over  plaintiff's  lands  tor  tiie  purpoas  of 
maintaining  the  ditch. 

[Ed.  Note. — For  cases  in  point  ase  ToL  93, 
Cent  Dig.  Licenses.  U  120. 121.1 
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Department  2.  Appeal  from  Saperlor 
Court,  Riverside  Conoty ;  J.  S.  Noyes,  Judge. 

Action  by  Jacob  Stoner  against  Fred  Znck- 
er  and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  appealB.  Affirmed. 

Bebearing  denied  r^rnaiy  20,  1906. 

GolUer  ft  Camaban,  for  aroellant  B.  W. 
Vreeman  and  Henry  J.  Stflruu,  for  rwpraid* 
ents. 

HENSHAW,  J.  Plaintiff  pleaded  that  de- 
fendants had  entered  upon  bis  land  in  1899, 
under  license,  and  bad  constructed  thereon 
and  thereover  a  ditch  for  the  carrying  of 
water;  that  he  never  conveyed  or  agreed  to 
convey  to  the  defendants  any  right  of  way, 
easement,  or  Interest  in  the  land  for  the  pur- 
pose, and  their  rlgbt  to  construct  and  main- 
tain the  ditch  rested  wholly  upon  this  license; 
that  In  1900  he  served  notice  upon  them  that 
the  license  to  construct  and  operate  the  ditch 
had  been  revoked  and  abrogated  by  him.  Not- 
withstanding this  notice  of  revocation  and 
abrogation,  the  defendants,  disregarding  it, 
have  continuously  entered  upon  plaintiff's  land, 
making  r^alrs  upon  the  ditch  and  restoring 
the  same  where  it  was  broken  and  washed 
away,  and  defendants  threaten  to  continue 
this  trespass  upon  the  lands  of  the  plaintiff. 
Plaintiff  therefore  prayed  that  the  defend- 
ants be  adjudged  trespassers  and  be  enjoin- 
ed from  the  use  of  the  ditch  or  from  tn  any 
manner  entering  upon  the  lands  of  the  plain- 
tiff to  repair  or  otherwise  maintain  It  The 
evidence  established,  without  controversy, 
that  defendants  constructed  the  ditch  for 
the  purpose  of  carrying  water  for  Irrigation 
to  their  own  and  other  lands,  and  bad  ex- 
pended upon  the  ditch  the  sum  of  seven 
thousand  and  more  dollars.  The  court 
found  that  "a  right  of  way  for  the  construc- 
tion and  maintenance  of  the  ditcb  tor  the 
purpose  of  taking  water  from  Santa  Ana 
river  for  use  In  connection  with  and  upon  do- 
fendants'  lands  was  given  and  granted  by 
the  plaintiff  to  the  defendants,  and  that  the 
defendants  are  the  owners  of  a  right  bt  way 
for  said  ditch  for  the  purpose  aforeaald." 
The  court  further  found  that  there  was  a  con- 
sideration for  the  "granting  of  said  right  of 
way,  in  that  defendants  contracted  and 
agreed  with  the  plaintiff  to  deliver  to  and  for 
the  use  of  the  plaintiff  on  his  land  lying 
under  said  canal  sufficient  water  to  irrigate 
the  land,  and  the  defendants  have  at  all 
times  delivered  said  water  so  agreed  to  be 
delivered.  This  last  finding  derives  no  sup- 
port from  the  evidence,  and  the  first  finding, 
to  the  effect  that  the  plaintiff  "granted"  a 
right  of  way,  can  be  supported  only  upon  the 
understanding  that  the  court  by  "grant"  meant 
that  "permission"  was  given  to  defendants 
for  the  construction  and  maintenance  of  the 
ditch.  So  construing  the  findings,  the  ques- 
tion Is  squarely  presented  as  to  the  revoca- 
bility  or  nonrevocabllity  of  an  executed  parol 
license,  wbo^e  execution  has  involved  the  ex- 


penditure of  money,  and  where,  from  the 
very"  nature  of  the  license  given.  It  was  to 
be  continuous  in  use. 

Appellant  contends  that  a  parol  license  to 
do  an  act  upon  tbe  land  of  the  licensor, 
while  It  Justifies  anything  done  by  tbe  li- 
censee before  revocation,  is  revocable  at  tbe 
option  of  the  licensor,  so  that  no  further  acts 
may  be  Justified  under  It,  and  this,  although 
the  intention  was  to  confer  a  continuing 
right,  and  mon^  baa  been  expended  by  the 
licensor  upon  the  faith  of  the  license,  and 
that  such  a  license  cannot  be  changed  Into 
an  equitable  right  on  the  ground  of  equitable 
estoppel.  To  the  support  of  this  proposition 
Is  offered  authority  of  great  weight  and  of 
the  highest  respectability.  The  argument  In 
brief  is  that  a  license  In  Its  very  nature  Is  a 
revocable  permission,  that  whoever  accepts 
that  permission  does  It  with  knowledge  that 
the  permission  may  be  revoked  at  any  time; 
that  the  rule  cannot  be  changed,  therefore, 
because  tbe  licensee  has  foolishly  or  Improvl- 
dently  expended  money  In  the  hope  of  a  con- 
tinuance of  a  license,  upon  the  permanent 
continuance  of  which  he  has  no  right  in  taw 
or  In  equity  to  rely;  that  to  convert  such  a 
parol  license  Into  a  grant  or  easement  under 
the  doctrine  of  estoppel  is  destructive  of  the 
statute  of  frauds,  which  was  meant  to  lay 
down  an  Infiexlble  rule;  and,  finally,  that 
there  is  no  room  or  play  for  the  operation 
of  the  doctrine  of  estoppel,  since  the  licensor 
has  in  no  way  deceived  the  licensee  by  revo- 
cation, has  put  no  fraud  upon  him,  and  has 
merely  asserted  a  right  which  had  been  ab- 
solutely reserved  to  him  by  the  very  terms 
of  bis  permission.  No  one  has  stated  this 
argument  more  clearly  and  cogently  than 
Judge  Cooley,  who,  holding  to  this  construc- 
tion of  the  law,  has  expressed  It  in  his  work 
on  Torts.  Cooley,  Torts  (2d  Ed.)  864.  But 
that  the  same  fluent  Jurist  recognized  the 
Injustice  and  tbe  hardship  which  followed 
such  a  conclusion  Is  plainly  to  be  seen  from 
his  opinion  In  Maxwell  v.  Bay  City  Bridge 
Co.,  41  Mich.  45S.  2  N.  W.  630,  where,  dlscoss- 
Ing  this  subject,  he  says;  "But  the  lnju»- 
tice  of  a  revocation  after  the  licensee,  in  re- 
liance upon  the  license,  has  made  large  and 
expensive  Improvements,.  Is  so  serious  that  it 
seems  a  reproach  to  the  law  that  It  should 
fall  to  provide  some  adequate  protection 
against  It.  Some  of  tbe  courts  have  been 
disposed  to  enforce  the  license  as  a  parol 
contract  which  has  been  performed  on  one 
side."  Indeed,  the  learned  Jurist  with  equal 
accuracy,  might  have  steted  that  the  major- 
ity of  courts  have  so  decided.  In  accordance 
with  the  leading  case  of  Re  rick  t.  Rem,  14 
Serg.  &  R.  267,  16  Am.  Dec.  497.  That  case 
was  carefully  considered,  and  It  was  held 
that  It  wonld  be  to  countenance  a  fraud  upon 
the  part  of  the  licensor  If  he  were  allowed, 
after  expenditure  of  money  by  the  licensees 
upon  the  faith  of  the  license,  to  cut  short  by 
revocation  the  natural  term  of  Its  continuance 
and  ttdetence,  and  that  under  the  doctrine  of 
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estoppel,  the  licensor  woold  not  be  allowed 
to  do  this.  Tbe  declelon  was  that  the  U- 
onisor  would  be  held  to  have  conveyed  an 
easement  oommenaorate  In  Its  extent  and  da- 
ratlon  with  tbe  rigbt  to  be  enioyeA,  In  that 
case  there  was  a  parol  license  witbont  con- 
sideration to  use  the  waters  of  a  stream  for 
a  sawmill,  and  It  was  held  it  could  not  be 
revoked  at  the  grantor's  pleasure,  where  tbe 
grantee,  in  consequence  of  the  license,  bad 
erected  a  mill.  The  court  In  that  case  says, 
after  discussion:  "It  is  to  be  considered  as 
if  there  bad  been  a  formal  conveyance  of 
the  right,  and  nothing  remains  but  to  de- 
termine its  duration  and  extent.  A  right  un- 
der a  license,  when  not  apeclflcally  restricted, 
la  commensurate  with  tbe  tbli^  of  wblch  the 
license  is  an  accessory."  And  tbe  court  said 
further:  "Having  in  view  an  nnUmlted  en- 
joyment of  tbe  privilege,  the  grantee  bas  pur- 
chased by  tbe  expenditure  of  money,  a  rl^ 
indefinite  in  point  of  duratlout  which  can- 
not  be  forfeited  by  a  uonuser  unless  for  a 
porlod  sufficient  to  raise  the  presumption  of 
a  release.  The  right  to  r^ulld  In  case  of 
destruction  or  dilapidation  and  to  continue 
the  business  on  its  original  footing  may  have 
'  been  in  tact  as  necessary  to  bis  safety,  and 
may  have  beea  an  inducement  oi  the  partic- 
ular investment  in  tbe  first  Instance." 

It  will  not  be  necessary  to  multiply  sta- 
tions of  authority  upon  this  point  It  Is  snf- 
fident  to  refer  to  tbe  very  Instructive  com- 
ment  of  Prof.  Freeman  to  the  case  of  R«l<^ 
V.  Kern,  reported  In  16  Am.  Dea,  at  page  487. 
Tbe  learned  author  of  the  note  concludes  his 
review  1^  sayliv,  as  he  shows,  that  "It  will 
be  seen  that  the  doctrine  of  tbe  lurincipal 
case,  though  not  recognized  in  some  <tf  our 
state  courts.  Is,  nevertheless,  ezpresslTe  of 
the  law  as  adminlstoed  by  the  majority  of 
them,  and  Uiat  the  prec»nderanee  at  recent 
Judicial  oplnl(HU  la  in  hamumy  with  tbe 
views  of  Judge  Oibaon,"  Tlfis  court  In  tbe 
case  of  Fllcblnger  v.  Shaw,  87  Cat  126,  25 
Pac.  268,  11  L.  a  A.  184,  22  Am.  St  Rep. 
284,  discussed  and  approved  tbe  case  of  Rer- 
T.  Kern,  supra.  It  was  not  called  Tqxm 
there  to  pass  luton  tiie  laredse  question  here 
presoited,  because  in  tbat  case  dtfendant 
bad  entered  and  fended  money  npon  a 
parol  agre^nent  to  convey  a  right  of  way, 
and  the  court  was  called  iQK>n  merely  to 
decide  In  consonance  with  nndliiputed  equi- 
table principlea  that  tAat  parol  agreonait 
was  ttiftuoeable*  but  In  Smith  v.  Green,  109 
Gal.  284,  41  Pac  1024,  ttis  exact  principle  here 
announced  Is  distinctly  recognized,  and  it  is 
said :  <*Tbe  gmeral  rule,  no  doubt  la  that  one 
who  rests  his  claim  to  an  easanent  <hi  a  vertul 
contract  alone,  unexecuted  and  niuccompanl- 
ed  by  any  otber  facts,  has  no  rights  thereto 
which  he  can  enforce.  But  tbwe  are  many 
cases  where  a  mere  parol  license  wblch  has 
beoi  executed,  and  wb»a  Investments  have 
been  made  upon  the  faith  of  It,  bas  been 
held  Irrevocable^  Gould  on  Waters,  H  232, 
82^"  Tbe  recognised  principle,  thra^ore^  la 


that  whore  a  licensee  has  entered  under  a  pa- 
rol license  and  has  expoided  money,  or  its 
equivalent  in  labor,  in  tbe  execution  of  the 
license,  the  license  becomes  Irrevocable,  tbe 
licensee  will  have  a  right  of  entry  upon  the 
lands  of  the  licensor  for  tbe  purpose  of  main- 
taining his  structures  or,  in  general,  his 
rights  under  hla  license,  and  the  license  will 
continue  for  so  long  a  time  as  tbe  nature 
of  it  calls  for.  Thus,  for  example,  where 
the  license  was  to  erect  a  lumber  mill,  tbe 
license  came  to  an  end  when  the  timber 
available  for  use  at  that  mill  had  been  work- 
.  ed  up  Into  lumber.  The  same  baa  been  held 
.  as  to  a  milldam,  tbe  right  to  maintain  the 
dam  continuing  so  long  as  there  was  use 
for  tbe  mill,  and  tbe  right  being  lost  by 
abandonment  and  disuse  only  when  the  non- 
user  had  ccmtlnned  for  a  period  sufficient 
to  raise  the  presumption  of  release.  In  tbe 
case  of  Irtigatlng  ditches,  drains,  and  the 
like,  the  license  becomes.  In  all  essentialB, 
an  easement  continoing  for  such  length  of 
time,  under  tbe  indicated  conditions,  as  the 
use  Itself  may  continue. 

For  these  reasons  the  Judgment  and  order 
appealed  fnun  are  affirmed. 

We   concur:  McFABLAND,   J.;  LOBI- 
GAN,  J. 


PBEFUMO  r.  BUSSBLIi  et  aL  (L.  A.  1,444.> 
(Supreme  Court  of  Galltomla.  Jan.  16;  1906.) 
L  ExciFTioNS,  Bnji  or— TuoE  roB  Sbttlb- 

HENT. 

Code  Civ.  Free.  S  650,  reqnireB  a  party  pro- 
posing a  bill  of  exceptions  to  dther  present  tnem 
to  the  Judge  for  settlement  or  deliver  them  to  a 
clerk  for  the  Judge  within  10  days  after  service 
on  him  of  proposed  amendments.  Section  1012 
anthorises  tbe  service  of  papers  by  maU.  Sec- 
tion lOlS  provides  tliat  m  such  caaaB,  if  the 
person  on  whom  service  is  made  b  given  a 
certain  number  of  days  after  the  service  to 
perform  an  act,  the  time  is  extended  one  day 
for  evory  26  miles  distance  between  the  place 
of  depoilt  and  the  place  of  address,  the  ex- 
tension, however,  not  to  exceed  90  days.  Held 
that  where  an  attorney  who  proposed  a  bill  of 
uKeptlons  aeknowle^ed  br  Utter  the  receipt 
of  the  proposed  amendments  served  by  mail, 
this  did  not  malce  the  service  personal,  so  as  to 
deprive  him  of  the  extension  of  time  provided 
by  section  1018. 

2.  MORTOAOB  —  AB80I.UtB  DKBO  AS  Iton- 

QA.OE. 

Where  defendants  gave  plaintiff's  husband 
a  deed  of  land  to  secure  the  payment  of  a  cer- 
tain sum  to  him,  and  he  conveyed  tbe  land  to 
his  wife  while  the  defendants  were  in  iKMsession 
of  the  land  so  far  as  it  was  occapied  at  all,  the 
conveyance  was  a  mortgage,  and  tbe  defendanto 
have  all  the  beneficial  interest  in  the  land  sub- 
ject to  tbe  lien  tor  the  sum  secured  due  plain- 
tiff's  hnriwnd. 

Departmmt  1.  Appeal  from  Supnlor  Court 
San  Iiuls  Obispo  County;  B.  P.  Unangst 
Judge. 

Action  by  Ada  S.  Prefnmo  against  O.  J. 
Bnssell  and  another.  From  a  Juf^gment  In 
fovor  of  plalntur,  and  ftcnn  an  .•Srder  deny- 
ing a  new  trial,  defendants  appeeU.  Bevoned. 
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Blared  B.  Gerf,  for  appenanta  W.  K 

Spencer,  for  regpondent 

SHAW,  J.  The  defendantB  appeal  from 
m  jndgmmt  In  favor  of  the  plaintiff,  and 
from  an  order  denying  tbe  defendants'  nu>> 
tlon  for  a  new  trial. 

The  respondent  makes  a  prellmlnarr  ob- 
jectloD  to  the  ccnulderatlon  at  any  ttf  the 
points  arising  i^on  the  motion  for  a  new 
trial.  iQMm  ttie  ground  that  the  hill  of  «s- 
■cepttons  was  not  properly  settled,  and  Is 
not  a  part  of  the  record.  Tb»  Jndgnient  was 
rendered  on  January  21,  1906.  Tbe  defend- 
-ants  served  on  the  plaintiff's  attorney  tbelr 
proposed  bill  of  ezcqittons,  and  thereafter, 
■on  Uarch  18,  1908.  I3ie  plalntlfl's  attorney 
aarred  <m  the  attom«y  for  the  defendants 
bla  proposed  amendments  tbereto.  The  bill 
tmd  amendmoita  tbereto^  thus  proposed, 
were  not  witUn  10  days  thereafter,  present- 
«d  to  tike  Judge  for  settlement,  nor  filed  with 
the  clerk  for  the  Jndge.  They  were  filed 
with  the  derk  fOr  the  Judge  <m  Ifandi  81. 
1908.  which  was  IS  days  after  the  service. 
Bectlon  650  of  the  Code  of  Olvll  Procedure 
reqnires  the  party  propostog  tiie  bill  to  eltlier 
-presoit  tiiem  to  the  Judge  for  settlement  or 
•deliver  them  to  the  cleA  fOr  the  Jndge 
within  10  days  after  the  service  on  htan  of 
tbe  proposed  amendments.  The  objection 
made  to  the  settlement  of  tiie  bill  was  that 
the  bill  and  amendments  were  delivered  to 
the  derk  for  the  Judge  too  late,  and  that 
the  iwoceeding  for  the  settlement  of  the  bill 
consequently  lapsed.  The  facts  were  that 
the  attcwney  for  the  plaintiff,  who  served 
the  i»oposed  amendm^its,  at  that  time  re- 
sided and  had  hta  office  In  Ban  Ziols  OMspo ; 
that  the  attorney  tor  tiie  defendants,  on 
whom  the  service  was  med^  at  that  time 
resided  and  had  his  (MDce  In  San  Frandsco, 
«nd  the  service  of  the  proposed  amendments 
was  made  by  mall,  under  the  iwovlsions  of 
eectlons  1012  and  1018,  Code  Civ.  Proc.; 
tbe  distance  betwe«i  the  two  places,  accord- 
ing to  the  stipnlatUm  of  the  parties,  being 
-200  mUes.  Section  1018  provides  that  in 
sndi  cases  tiie  service  Is  complete  at  tiie 
time  the  paper  is  deposited  in  tibe  postofflce 
at  tiie  place  of  residence  of  the  person  mak- 
ing tiie  SMTvice.  "hut  if  within  a  glvoi  num- 
ber of  days  after  snch  sorvlce  a  right  may 
-be  ezflcdsed,  or  an  act  is  to  be  done  by  the 
«dvwse  tarty,  the  time  within  which  such 
right  may  be  exercised  or  act  be  done  Is 
■extonded  me  day  for  every  25  mOes  distance 
betwem  tiie  place  of  deposit  and  the  place  of 
address,  snch  extension,  however,  not  to 
exceed  90  days  in  all."  The  effect  of  this 
provision  of  section  1013  is  to  extend  this 
time.  In  tiie  present  case,  10  days,  bo  Ibat 
the  dtf endant  had  20  days  In  all,  after  such 
•devodt  In  the  postofflc^  within  which  to 
make  the  delivery  to  the  clerk,  and  ouise- 
■qaeoXlf  tiie  delivery  on  March  Slst  was 
witt^  the  timer  allowed,  and  was  suffldoit 

The  plaintiff  sought  to  anSA  the  ^fect  of 


section  1018  by  dumlng  tiiat  on  ICarcb  21, 
1908,  after  be  had  received  the  proposed 
am«idnMnta  tiiroui^  the  mall,  the  attorn^ 
tor  tiie  defendants  wrote  a  letter  to  the  plaln- 
tUTs  attorney,  Inclosing  a  copy  of  his  notice 
of  am>eal  from  the  Judgment  In  the  action, 
and  further  stating,  "I  wish  to  acfcnowle^ 
due  sorvloe  of  your  pit^osed  amendments 
to  my  proposed  bill  by  receipt  thereof  yester- 
day. March  20.  1908."  This,  counsel  claim, 
was  equivalent  to  personal  sorlce  of  the 
omendmnte  on  Mardi  20th.  and  had  tbe 
effect  of  setting  the  time  running  on  that 
date  fw  the  delivery  of  tte  bill  and  am»id- 
ments  to  the  cleife  for  the  Jndge  and  of 
waling  the  additional  time  given  1^  section 
1018  in  case  of  service  1^  mail.  The  claim 
Is  that  thla  admission  of  swice  had  the 
same  effect  as  if  there  had  been  no  attempt 
to  serve  the  paper  by  null,  and  tiiat  the  time 
began  to  run  as  If  there  had  been  personal 
service  on  the  day  the  amendmerfto  were, 
according  to  the  admission,  actually  received 
by  tbe  deifendontt'  attorney  in  San  Fran- 
dflco.  We  think  the  court  below  correctly 
hdd  tiiat  this  claim  was  untenable.  In  case 
of  imy  dls^ite  to  re^rd  to  tbe  fact  oc  time 
of  service,  the  admission  would,  of  course, 
be  very  satlsfactwy  evlduee  tiiweof,  but 
we  do  not  think  tbat^  wltii  reject  to  the 
question  of  the  time  wttiito  whldi  the  next 
successive  step  to  the  ^ooeedlng  was  to  be 
taktoi  by  the  adverse  party,  it  should  be  held 
to  be  a  waiva  of  any  part  ct  tiie  time  ^ven 
by  tbe  Btotnte  to  case  of  service  by  mail. 
Express  words,  or  tbe  equivalent  thereof, 
should  be  required  to  constitute  snch  a 
waiver.  If  tiie  platotifCs  position  were  cor- 
rect, all  that  would  be  necessary,  to  case 
of  service  by  mall,  would  be  to  Hhow  that 
tiioe  had  been  actual  receipt  of  the  paper 
to  the  usual  course  of  mall  delivery,  and 
thereupon  to  tovoke  tbe  rule  that  actual 
receipt  is  equivalent  to  personal  service,  and 
by  that  means  change  the  cbaractn  of  the 
service  from  a  mail  service  to  personal  serv- 
ice, and,  practically,  to  every  case  materially 
shorten  the  time  allowed  law  for  tbe  do- 
ing of  an  act  after  such  service.  An  admis- 
sion Iqr  eounsd  is  only  a  species  of  evidence 
of  such  actual  recdpt,  and  conclutive  proof 
tiionof  could  often  be  made  1^  other  means, 
with  tiie  result  that  tiie  time  allowed  would 
be  rendered  altogethw  nncertein  and  de- 
pendent on  matters  not  of  record. 

The  plaintiff  relies  on  the  cases  of  Stolen 
T.  HeUbron,  04  GaL  686, 80  Pac.  8,  and  Shear- 
man V.  Jo^^ensen.  106  CaL  4^  89  Pac  868, 
as  establishing  ttie  contrary.  We  do  not 
think  th^  have  tiiat  ^Tect.  Neither  of  tlwse 
cases  presented  any  snch  question.  In  the 
first  case  {here  was  a  dispute  concerning 
the  toct  of  the  serlce  of  a  notice  of  appeal. 
An  attempt  had  beoi  made  to  serve  It  by 
mall,  but  the  attempt  was  abwUve^  so  for 
OS  snch  soTlce  was  antluwfaed  by  the  stat- 
ute because  tbe  stetotory  method  had  not 
been  followed,  to-  that  the  notice  had  not 
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been  addressed  to  the  place  of  residence, 
or  location  of  tbe  office,  of  the  party  on 
whom  It  was  to  be  serred.  As  a  statutory 
service  by  mall  the  mere  deposit  In  the  post- 
office,  without  the  proper  address,  was  void. 
But  It  appeared  that  the  notice  was  forward- 
ed from  the  place  to  which  It  was  addressed 
to  his  place  of  residence,  and  was  actually 
received  by  him  within  the  proper  time.  It 
was  held  that  under  the  dr  cum  stances,  and 
for  the  purposes  of  op[}0fiing  a  motion  to 
dismiss  the  appeal  for  want  of  service  of  the 
notice  of  appeal,  the  actual  receipt  of  the  no- 
tice by  the  par^  to  whom  it  was  addressed 
and  upon  whom  It  was  to  be  served,  within  the 
time  allowed,  was  a  personal  service  there- 
of, regardless  of  the  question  of  there  hav- 
ing been  a  sufficient  substitated  service  by 
mall,  and  that  this  was  sufficient  to  give  tbe 
court  Jurisdiction  of  the  appeal.  The  ques- 
tion of  the  effect  of  such  actual  delivery  up- 
on the  ttfne  allowed,  In  case  of  a  good  service 
by  mall,  or  in  any  case,  did  not  arise,  and  was 
not  discussed.  In  the  Shearman  Case,  the 
question  arose  with  respect  to  the  service  by 
mall  of  a  notice  of  the  ovemillng  of  a  de- 
murrer to  tbe  complaint  The  notice  was 
actually  received  by  the  attorney  for  tbe  de- 
fendants, and  the  service  was  also  good  as 
a  substituted  service  by  mail  under  sections 
1012  and  lOlS,  Ckkle  OlT.  Proc.  The  defend- 
ants failed  to  file  any  answer  to  the  com- 
plaint, and  long  after  his  time  for  so  doing 
bad  expired  under  either  method  of  service, 
his  default  was  taken  and  Judgment  entered 
against  him.  Following  Helnlen  v.  H^lhron. 
supra,  the  court  said  tbat  the  actual  receipt 
of  the  notice  was  equivalent  to  personal  serr- 
Ice.  Owing  to  the  short  distance  between 
the  counties  of  San  Francisoo  and  Alameda, 
the  time  for  answering  was  tbe  same  under 
^ther  method.  There  was  no  question  con- 
cmilng  the  tlma  The  only  dlq>nto  was  in 
r^ard  to  the  question  wbetta»  or  not  the 
negligence  of  the  party  was  suffldoitly  ex- 
cusable to  Justify  tbe  vacation  of  the  dtf ault 
and  Ju^cment,  and  It  was  held  that  tbete 
was  no  sufficient  excuse.  Neither  case  Is 
auiboxlty  on  the  qneetion  arising  In  this 
casa  The  bill  was  properly  settled. 
Upon  the  merits  of  the  case  it  Is  dear 
*  that  the  findings  and  Judgment  In  favor  of 
the  plaintUI  are  erroneous  and  tiiat  tiie  Judg- 
ment and  order  must  be  reversed.  The 
complaint  states  a  canae  ol  action  to  quiet 
the  idaintlfTi  alleged  tlQe  to  certain  tracts 
of  land.  The  defoue  stated  in  the  answer 
la,  In  Bubetanoe,  tbat  both  plaintiff  and  de> 
fondants  claim  under  D.  W.  Grow,  and 
Hannah  F.  OroT«r,  tbat  the  defendants  had, 
by  assignment  firom  Kramer,  a  contract  to 
purchase  the  lands  from  the  Orovwa  upon 
whldi  tiiere  vas  due  about  taOO;  tbat  by  an 
agreonent  then  made  between  the  defend- 
ants, the  Ororen  and  P.  B.  Prefumo  (plaln- 
tllTs  husband),  said  Prefumo  advanced  for 
and  on  behalf  oS  tbe  defradants  the  said  sum 
of  1600,  and  therewith  paid  tbe  balance  due 


under  tbe  contract,  upon  tbe  promise  of  de- 
fendants that  they  would  r^>ay  him  the 
said  sum;  that  It  wa^  also  agreed  at  the 
time  that  the  Grovers  should  convey  tbe 
lands  to  said  Prefumo,  and  that  Prefmno 
should  hold  title  thweto  for  the  benefit  of 
defendants  and  as  security  for  the  re^iayment 
of  said  sum  of  $600,  and  also  tbe  sum  of 
about  $065  due  him  from  them  on  account 
of  another  Hen  on  or  claim  against  said  land ; 
that  In  accordance  with  this  agreement,  the 
Orovers  conveyed  tbe  lands  to  said  P.  B. 
Prefumo,  who  thereupon  held  the  same  un- 
der the  agreement  as  trustee  for  the  defend- 
ants; that  said  Prefumo  thereafter,  and 
without  consideration,  conveyed  said  landa 
to  tbe  plaintiff,  Ada  S.  Prefumo,  and  that  a 
part  of  the  indebtedness  due  said  P.  B.  Pre- 
fumo, for  which  be  held  the  land  as  security, 
has  been  paid  and  the  balance  remains  un- 
paid. The  court  found  that  each  and  ev^ 
of  these  allegations  of  tbe  answer  were  un- 
true, except  that  P.  B.  Prefumo  had  convey- 
ed the  lands  to  tbe  plalntlft  without  a  rain- 
able  consideration.  By  proper  assignments 
of  the  Insufficiency  of  tbe  evidence  the  de- 
fendants challenge  these  findings.  Al- 
though there  are  some  particular  details  In 
which  tbe  evidence  varies  slightly  from  the 
facts  alleged  in  the  answer,  yet  in  all  subetain 
tial  respects  the  avmnente  are  suivorted 
by  uncontradicted  evidence.  Under  the  facts 
alleged  and  the  evidence  givoi.  It  is  clear 
tbat  the  defendante  had  all  tbe  beneflclal 
invest  in  the  lands  subject  to  the  claim  and 
lien  thereon  In  favor  of  P.  B.  Prefumo  for 
the  payment  of  the  suma  advanced  by  him 
and  due  under  the  agre^ent  made  by  bim 
with  the  defendants.  The  defendants  wen 
In  poBsesslon  of  the  lands,  so  far  as  they  can 
be  said  to  have  been  occupied  at  all,  and  the 
plaintlfTB  right  thereto  is,  in  effect,  no  more 
tiian  a  mortgage  to  secure  the  money  due  un- 
der the  agreement  Walton  v.  Karnes,  67 
Cal.  266,  7  Pac  676;  MUiard  v.  Hathaway,  27 
Oal.  119,  140;  Hellman  v.  Messmer.  7S  CaL 
170,  16  Pac.  766;  Thomas  v.  Jameson,  77 
CaL  03, 19  Pac.  177.  The  only  legal  method 
of  enforcing  such  a  claim  Is  by  foredonue 
suit  Tbe  ^alntlff  being  a  voluntary  pur- 
chaser,  is  In  no  better  position  than  was 
her  grantor  at  the  time  she  purdiased.  The 
findings  are  unsupported  by  the  evidence^ 
The  Judgment  and  order  are  reversed. 

We  concur:  ANOELLOTTI,  J„  UcFAB- 
LANDb  J. 


FLINN  T.  CBOOKS. 

(Court  of  Appeal,  First  District,  OaUftoals. 
Dec.  6,  1906.) 

1.  ACTMAlf-HABMUSS  BBBOB— NOReDTT— Dl- 

RXAi^ABXirDORicsirr  or  Issnss. 

There  was  no  prejudicial  error  in  denvlng 
a  nonsuit  on  a  count  of  the  oomplaint,  where 
it  was  eliminated  by  statements  of  plaintlfl'a 
connsel  and  the  Instroctions. 
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2.  Sauz  —  Pbbsuvptxoiib— Vaois  to  Sumin 

InaiBucnoKS. 

WheD  error  li  claimed  u  to  an  Inatmction 
tHren,  and  tiie  evidence  might  have  Jastified  it, 
appellant  moit  ihow  afflrmatiTely  that  it  did 
not. 

[SkL  Not&i— For  caaes  In  point,  see  toL  8, 
Gait  OiM-  Appeal  and  Brror,  |  9000.1 

Appeal  fhnn  Snperior  Gonr^  Oltj  and 
Oonnty  of  Sbd  Fianciaco;  TtunnaB  T.  Oraliam, 
Judge. 

Action  vnuiam  D.  711nn  agabut  Samuel 
B.  Crooka.  From  a  Judgment  in  favor  of 
plaltttlfF,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  Ajfflrmed. 

SolllTan  ft  SulIlTan,  for  appellant  Wil- 
liam J.  Oleaaon,  tor  respondent 

COOPER,  3.  Action  to  recover  fl;500  at- 
torney's fees  alleged  to  have  become  dne  from 
defendant  to  plaintiff's  assignor.  The  case 
was  tried  with  a  Jury,  and  a  verdict  rendered 
for  plaintiff  tor  fl,100.  This  appeal  Is  from 
the  judgment  and  order  denying  defendant's 
motion  for  a  new  trial. 

The  appellant  relies  npon  two  points  for  a 
reversal  of  the  Judgment  and  order.  The 
first  Is  that  the  court  erred  In  denying  the 
defendant's  motion  tor  a  nonsuit  as  to  the 
second  count  of  the  complaint  The  com- 
plaint contains  two  counts ;  the  first  being  for 
the  reasonable  value  of  the  attorney's  serv- 
icea,  the  second  being  upon  an  express  con- 
tract At  the  close  of  plaintiff's  testimony  the 
defendant  made  the  motion  for  a  nonsuit  as 
to  the  second  count,  whereupon  counsel  for 
plaintiff  stated  in  open  court  that  he  did  not 
rely  upon  the  second  count,  and  Intended  to 
ask  the  court  to  Instruct  the  jury  that  plain- 
tiff could  only  recover  for  the  rea8onai)le 
value  of  the  services  rendered.  The  court, 
upon  said  statement,  denied  the  motion.  The 
instructions  of  the  court  to  the  jury  were  all 
given  upon  the  theory  that  the  second  count 
was  abandoned,  as  no  reference  is  made  to 
Buch  count  in  the  Instructions.  The  court  to- 
Btructed  the  jury  as  follows :  "The  sole  qu»- 
tlon  to  be  determined  by  you  from  the  evi- 
dence is  the  reasonable  value  of  the  services 
rendered  by  the  said  M.  O.  Qassett  as  attor- 
ney at  law  for  the  said  defendant  In  the 
estate  of  Susan  Crooks,  deceased,"  and.  fur- 
ther :  "If  you  find  in  this  case  that  H.  C. 
Hassett,  at  the  request  of  the  defendant,  ren- 
dered  l^al  services  which  he  knew  of,  though 
the  compensation  was  not  agreed  upon,  and 
which  he  accepted  of,  then  and  in  that  event 
I  Instruct  you  that  there  was  an  implied  con- 
tract that  the  defendant  should  pay  the  rea- 
sonable value  of  the  legal  services  rendered 
by  said  M.  C^  Hassett  as  his  attorney,  the 
amount  of  the  services  and  the  full  value 
thereof  to  be  determined  by  yon  as  a  question 
of  fact"  We  think  It  plain  from  the  above 
that  the  ruling  of  the  court  in  denying  the 
nonsuit  ae  to  the  second  count  was,  If  erro> 
neons,  not  preJudldaL  If  the  nonsuit  had 


bem  granted,  Oie  second  count  would  have 
been  eliminated  from  the  case.  It  was  In 
fact  eliminated  by  the  statement  of  counsel 
for  plaintiff  and  the  instructions  of  the  court 
The  jury  certainly  understood  that  they  were 
to  pass  upon  the  question  as  to  the  reasonable 
value  of  the  legal  services.  The  verdict 
shows  that  they  intmded  to  find  the  reason- 
able value  of  the  services,  because  there  Is 
not  a  word  in  the  evldrace  as  to  any  conver- 
sation or  agreement  in  which  $1,100  was  men- 
tioned. We  win  presume,  for  the  sake  of  up- 
holding the  verdict  and  the  judgment  that 
they  were  based  npon  the  first  count,  which 
Is  supported  by  the  evidence,  and  to  which 
the  instructions  were  directed. 

The  second  objection  urged  Is  that  the 
court  erred  In  giving  to  the  Jury  the  following 
instruction:  "I  further  Instruct  you  that  If 
you  find  from  the  evidence  that  plaintiff's 
assignor,  M.  C-  Hassett  on  or  about  the  9th 
flay  of  February,  1896,  received  from  the 
defendant  in  this  action  the  sum  of  $300,  and 
at  that  time  the  defendant  made  no  specific 
request  nor  gave  said  Hassett  any  dlrectiona 
how  to  apply  said  payment  then  I  Instruct 
you  that  the  said  Hassett  bad  the  right  to 
apply  said  payment  upon  any  obligation  due 
said  Hassett  from  the  defendant  and.  If  said 
Hassett  applied  the  said  $300  to  the  payment 
of  a  fee  charged  by  him  against  said  defend- 
ant for  the  procurement  of  a  loan  of  $5,000  for 
the  said  defendant  from  Christina  Strobel. 
then  I  charge  you  that  the  said  Hassett  had 
the  right  so  to  do."  The  defendant's  objec- 
tion to  the  above  instruction  is  tliat  It  took 
from  the  Jury  the  question  as  to  whether  or 
not  the  charge  of  $300  made  by  Hassett  against 
defendant  for  negotiating  the  loan  referred 
to  was  a  reasonable  charge  for  such  services. 
The  defendant  has  not  seen  fit  to  object  to 
the  instruction,  as  not  based  npon  and  ap- 
plicable to  the  evidence  given  on  the  trial,  nor 
has  be  brought  up  the  evidence  on  which  the 
instruction  was  predicated.  We  must  there- 
fore presume  that  the  evidence  showed  that 
the  fee  of  $300  was  agreed  upon,  and  that 
It  was  a  reasonable  charge.  It  Is  a  settled 
rule  In  this  court  that  when  error  is  claimed 
as  to  an  Instruction  given  to  a  jury,  and  the 
evidence  might  have  Justified  the  Instruction, 
the  party  alleging  such  error  must  show  af- 
firmatively that  the  evidence  did  not  Justify 
the  Instruction.  In  this  case  we  must  pre- 
sume that  there  was  no  issue  as  to  the  rea- 
aonableness  of  the  charge  of  $300.  If  appel- 
lant had  brought  up  the  evidence,  and  It  had 
shown  a  confilct  as  to  the  reasonable  value  of 
the  services  for  which  $800  was  charged,  and 
that  there  was  no  agreement  as  to  the  pay- 
ment of  this  sum  as  a  fee,  then  there  would 
be  much  force  in  defendant's  contention. 

This  disposes  of  the  only  errors  urged  on 
this  appeaL  The  judgment  and  order  are 
afflnned. 

Weooncnr:  HABBISON,  P.  XiHAUd^  j. 


Digilized  by 


811  63  PACIFIC 


In  n  TUGKSB. 

(Gontt  of  Appeal.  Third  District,  Oaltfonda. 
Oct  23,  1805.) 

Afpbai^ubuibsion  or  CATrea— Bttbsbqusht 

SEmXEMBNl^DlBUIBaU,. 

Where,  after  the  Babmisaion  of  a&  appeaL 
the  subject-matter  of  the  action  was  settled 
b;  the  parties,  the  ap[>eal  will  be  dismissed  on 
respondent's  motion  suggesting  such  settlement 

Application  by  W.  £1.  Tnck»  for  man- 
damos  against  F.  Zj.  Canghey,  as  eonnty  au- 
ditor of  Mendodno  county.  On  motion  to 
dismiss  ai^ieal.  Granted. 

HcNabb  ft  Hlrsch,  for  appellant  W.  B. 
Tucker,  In  pro  par. 

CHIPMAN,  P.  J.  This  cause  was  submit- 
ted when  reached  upon  the  caloidar  upon 
the  written  statement  of  attomoya  for  appel- 
lant that  they  understood  that  respondent 
was  willing  to  submit  the  case  upon  the  au- 
thority of  Humlston  v.  Shaffer,  145  CaL  19:^ 
78  Pac.  6&1,  and  aAed  that  it  be  so  sutnnlt 
ted. 

The  court  ordered  the  case  subniitted  upon 
that  statement  Subsequently  the  respond- 
eat  served  and  filed  a  motion  for  dismissal 
of  the  appeal,  supported  by  an  affidavit  In 
which  It  appears  that  the  subJ6ct-matter  of 
the  action  has  been  settled  by  the  parties 
and  that  the  respondent  has  been  paid  by  the 
county  auditor  the  amount  Involved  In  the 
controversy  and  the  Judgment  therein  satis- 
fied. The  order  heretofore  submitting  the 
cause  la  vacated  and  the  motion  of  respond- 
&D.t  Is  granted. 

The  appeal  Is  dismissed,  each  party  to  pay 
bis  own  coats. 

We  concur:  HcLAUGHLIN,  J.;  BUCK- 
LBS,  J. 


BELL  et  al  v.  BELL  et  al. 

(Court  of  Appeal,  First  District  California. 
Dec  5.  1905.) 

BXBOUTOBS  AMD  ADHINISTBATOBS  —  FaUILT 
ALLOWANOB—BiaHTS  OW  WIDOW  AMD  CHIL- 
DBEN. 

Code  Civ.  Proc.  |  1468,  provides  that  when 
pn^ierty  Is  *'set  apart"  to  the  use  of  the  family 
of  a  decedent  one-half  shall  belong  to  the  widow 

and  the  remainder  to  the  children.  The  statute 
also  provides  for  an  allowance  for  the  family, 
which  by  section  1467  Is  made  a  charge  asainat 
the  estate.  Held,  that  a  widow  to  whom  a 
family  allowance  has  been  paid  is  not  account- 
able to  the  children  after  their  majority  for 
Bhares  not  expended  for  their  support;  section 
1468  applying  to  tangible  property,  such  as  ex- 
empt property  or  a  homeatead.  and  iu>t  to  a 
family  allowance. 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco ;  J.  V.  Coffey,  Judges 

Action  by  Muriel  Bell  and  others  against 
Teresa  Bell  and  others.  From  a  Judgment 
In  favor  of  defendants,  plaintiffs  appeal. 
Affirmed. 

Charles  J.  Pence  and  Bart  Burke,  for  ap- 
pellants.  T.  Z.  Blakeman,  for  respondents. 


BEPOBTIEB.  (CftL 

HABBtSON,  P.  J.  Letters  testamentary 
upon  the  estate  of  Thomas  Bell,  deceased, 
were  granted  by  the  superior  court  for  San 
Francisco  November  7,  1892,  and  on  Novem- 
ber 22,  1892,  Teresa  Bell,  one  of  the  defend- 
ants herein,  presented  to  the  court  her  petition 
setting  forth  that  the  decedent  had  left  her 
as  his  surviving  widow  with  six  minor 
children,  and  praying  that  the  court  would 
make  an  allowance  oat  of  said  estate  for  the 
support  of  said  fomlly.  January  12.  1S03, 
the  court  made  an  order  awarding  to  her 
"as  and  for  a  family  allowance  out  of  said 
estate"  the  sum  of  $2,000  per  month,  and 
directing  the  ezecotors  to  pay  the  same  to 
her  each  month  until  the  further  order  of 
the  court  October  14,  189S,  the  court  mado 
an  order  reducing  the  said  monthly  allow- 
ance to  f 1,500  per  month,  and  in  May,  1898. 
made  another  order  reducing  It  to  $100  per 
month.  The  plaintiffs  herein,  are  four  of 
the  children  of  the  decedent  who  have  reach- 
ed their  majority,  and  by  the  present  action 
they  seek  Judgment  for  an  accounting  by 
their  mother  (the  said  Teresa  Bell)  of  the 
moneys  received  by  her  under  the  aforesaid 
order  and  disbiused  for  their  support  and 
for  judgment  In  their  favor  for  the  several 
amounts  found  due  them  upon  such  account- 
ing, claiming  that  the  said  moneys  were  re- 
ceived and  held  by  her  in  trust  for  the  several 
members  of  the  family,  and  that  they  are 
entitled  to  the  respective  shares  which  have 
not  been  expended  for  their  support  The 
court  sustained  a  demurrer  to  the  complaint 
and  from  the  Judgment  entered  thereon  the 
plaintiffs  have  appealed. 

It  is  manifest  that  the  plaintiffs  cannot 
maintain  their  action  unless  they  have  some 
Interest  In  the  moneys  paid  to  the  defend- 
ant for  the  said  family  allowance;  and  for 
the  purpose  of  showing  encb  Interest  they 
rely  upon  section  1468,  Code  Civ.  Proc.  which 
provides  that  when  pn^erty  Is  set  apart  to 
the  use  of  the  family  the  one-half  of  such 
property  shall  belong  to  the  widow,  and  the 
remainder  In  equal  shares  to  the  children, 
if  there  be  more  than  one.  By  the  very 
terms  of  this  section,  however,  its  proTisIons 
are  applicable  only  when  some  specific  or 
tangible  property  has  been  "set  apart"  for 
the  use  of  the  family;  e.  g.,  property  that 
la  exempt  from  execution,  or  a  homestead 
when  one  has  not  been  selected  in  the  life- 
time of  the  decedent  (section  1465),  or  thf 
entire  estate  when  its  value  Is  less  than 
$1,500  (section  1468).  In  these  cases  the 
property  set  apart  Is  withdrawn  from  the  ad- 
ministration of  the  estate  and  is  no  longer 
under  the  control  or  supervision  of  the  court 
The  provision  for  a  family  allowance  does 
not  direct  the  court  to  "set  apart"  any  par- 
ticular property,  but  requires  It  to  "make 
a  reasonable  allowance*'  out  of  the  estate, 
which,  by  section  1467,  is  made  a  "charge" 
against  ttie  estate,  which  must  be  "paid"  in 
preference  to  all  others  exceptfuneral  charges 
and  expensesofadmlnistratlon,  andforwUch, 
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by  section  1536,  other  property  of  the  estate 
may  be  sold  for  the  purpose  of  raising  the 
money  with  which  to  pay  the  charge.  The 
limitation  of  title  declared  in  section  1468  for 
the  property  which  la  "set  apart,"  and  the 
omission  to  prescribe  such  limitation  for 
the  money  directed  to  be  paid  for  the  family 
allowance,  clearly  indicates  that  the  Legisla- 
ture did  not  intend  that  the  lattw  should  be 
subject  to  such  restriction. 

Neither  is  this  allowance  made  "for  the 
use  of  the  family,"  but,  by  the  terms  of  the 
statute  Is  for  Its  "maintenance"  while  the 
estate  Is  In  progress  of  settlement,  and  It^ 
property  Is  in  the  custody  of  the  adminis- 
trator or  executor;  and  this  Includes  the  duty 
of  keeping  Its  members  under  the  same  roof 
with  the  common  Interests  of  a  home  as  well 
as  the  expense  incurred  for  food  and  raiment 
or  for  education  and  health.  Upon  the  death 
of  the  father  the  maintenance  of  the  family 
derolTes  upon  the  mother,  and  It  Is  for  the 
purpose  of  enabling  her  to  discbarge  this 
duty  that  the  court  is  authorized  to  appropri- 
ate a  portion  of  the  properly  of  the  estate. 
The  allowance  Is  not  made  merely  for  the 
purpose  of  enabling  her  to  defray  the  sever- 
al expenses  Incurred  for  each  member  of  the 
family,  but  that  she  may  also  provide  a 
means  whereby  she  and  the  minor  cblldren 
may  be  kept  together,  and  the  family  may 
be  maintained  as  a  whole.  See  Keyes  t. 
Cyrus,  100  Cal.  322,  34  Pac.  722.  38  Am.  St. 
Bep.  296.  The  provision  In  section  1466  that 
the  court  "must  make  such  reasonable  al- 
lowance out  of  the  estate  as  shall  be  neces- 
sary for  the  maintenance  of  the  family  ac- 
cording to  their  drcumstances"  implies  that 
before  making  the  order,  the  court  will  as- 
certain the  circumstances  of  the  family  and 
of  the  estate  out  of  which  the  allowance  Is 
to  be  made.  This  will  Involve  an  inquiry, 
among  other  matters,  Into  tbeir  haUts  and 
mode  of  life  during  the  lifetime  of  the  de- 
cedent; the  requirements  of  the  several  mem- 
bers of  the  family— depending  upon  their 
age  and  condition— whether  for  education, 
physical  support,  or  health,  and  also  the  con- 
dition and  extent  of  the  property  belonging 
to  the  estate.  The  amount  which,  upon  such 
consideration,  the  court  determines  will  be 
reasonable  Is  properly  directed  to  be  paid  to 
the  widow  as  the  person  chained  with  the 
maintenance  of  the  family,  and  it  then  be- 
comes a  Judgment  in  her  favor  for  that 
amount  Estate  of  Bell,  131  Gal.  1,  63  Pac- 
81,  668. 

The  minor  children  have  no  claim  to  any 
portion  of  the  allowance  thus  made  to  her, 
nor  Is  it  held  by  her  In  trust  for  them.  Cer^ 
talnly  the  Legislature  did  not  Intend  that 
one-half  of  the  allowance  should  belong  to 
her  cot  of  which  should  be  paid  the  cost  of 
her  maintenance,  and  that  an  equal  part  of 
the  other  half  should  belong  to  each  child, 
oat  of  which  should  be  paid  only  the  cost 
of  supporting  that  child.  The  amount  of 
the  allowance  la  fixed,  with  the  view  that 


It  will  be  entirely  consumed  In  maintaining 
the  family;  and  if  in  this  respect  the  court 
errs,  whether  by  making  the  allowance  too 
large  or  too  small.  It  is  an  errw  In  its  Judg- 
ment, which  can  be  corrected  only  upon  a 
further  application,  setting  forth  the  gronnds 
upon  which  the  amount  of  the  allowance 
should  be  modified.  Until  such  change,  if 
there  be  any  portion  which  Is  not  expended, 
it  Is  the  property  of  the  widow,  and  If  the 
expenses  are  greater  than  the  allowance  the 
loss  must  be  borne  by  her.  In  determining 
the  amount  to  be  paid,  the  court  does  not 
attempt  to  fix  the  amounts  which  will  be 
consumed  for  each  member  of  the  family, 
but  aggregates  the  needs  of  the  family  as 
a  whole,  and  makes  an  allowance  wbldi  it 
considers  to  be  reasonable  for  those  needs. 
It  is  of  universal  experience  that  the  same 
expense  Is  not  Incurred  for  each  child,  and 
that  there  are  many  expenses  which  do  not 
appertain  to  either  child,  but  which  are  In- 
curred for  tbe  family  as  a  whole;  and  there 
are  also  many  duties  of  the  mother  which 
are  not  susceptible  of  pecuniary  measure- 
ment. The  expenses  Incurred  for  the  infant 
which  requires  the  mother's  care,  the  child 
at  school,  or  the  youth  preparing  for  the 
dutlM  of  manhood  or  womanhood  in  the 
years  before  majority,  are  not  the  same;  and 
the  rent  of  the  home.  Its  furniture,  the  ex- 
pense of  reparation,  wages  of  sevants.  cost 
of  equipage,  and  numerous  other  Items  are 
a  charge  upon  the  family  as  a  whole,  and  are 
not  to  be  apportioned  against  the  individual 
members  thereof.  Upon  these  considerations 
It  must  be  held  that  tbe  widow,  to  whom 
the  court  directs  a  family  allowance  to  be 
paid,  Is  not  required  to  account  to  her  chil- 
dren for  the  manner  in  which  such  allowance 
has  been  expended,  and  that  tbe  demurrer 
to  the  complaint  herein  was  properly  mm- 
talned. 
The  Judgment  Is  affirmed. 

We  concur:   HALL,  J.;  COOPER,  J. 


CROSS  V.  BUPEBIOR  COURT  OF  GlTZ 
AND  COUNTY  OF  SAN  FRANCISCO. 

(Court  of  Appeal,  First  District,  California. 

Dec.  6,  1905.) 

PsOHIBrnON  —  AOKQUATK  Reuedt  iit  Obdi- 
NABT  Gouiuu  or  Law— Right  or  Appeal. 
Under  Code  Civ.  Proc  H  1102.  1103.  au- 
tborulDg  the  Issuance  of  a  writ  of  prohibition 
to  arrest  the  proceedings  of  any  tribunal  when 
such  proceedings  are  without  or  in  excess  of  tbe 
jurismctiOD  of  such  tribunal,  and  there  is  no 
plain,  speedy,  and  adequate  remedy  In  the  ordi- 
nary coarse  of  law,  a  writ  will  not  be  issued 
on  petition  of  an  heir  at  law  to  prohibit  a  su- 
penor  court  from  making  an  order  directing  tbe 
I>ayment  of  an  inheritance  tax  from  tbe  es- 
tate of  the  decedent,  on  the  ground  that  the 
statute  under  which  the  court  is  proceeding  has 
beeu  repealed,  eince  such  an  order,  If  made,  Is 
reviewable  by  appeal  under  Code  Civ.  Proc.  | 
963,  snbd.  3.  as  well  as  on  appeal  from  a  de- 
cree of  final  distribution,  and  an  appeal  is  a 
plain,  speedy,  and  adequate  remedy  within  the 
meaning  of  the  statute. 
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Petition  by  Alexander  Oroaa  against  the 
Buperlor  conrt  of  the  dty  and  count?  of  San 
Francisco,  departmoit  No.  10,  Eon.  James 
M.  Trontt,  presiding,  tax  a  writ  of  prohlbl- 
tioD.  On  demurrer  to  petltloiL  Demnrrer 
BTUtained. 

Rehearing  dwled  Iqr  Bnprane  Orart,  Feb- 
ruary 1,  1900.  • 

Oanratte  ft  GoodwlD,  for  petitioner.  A.  I* 
Lerlnaky,  Wilson  ft  Wilson,  B.  V.  Leib,  and 
Oscar  A.  lUppett,  amid  eurln.  U.  S. 
Webb,  Atty.  Gen.,  Percy  V.  Lone,  City  Atty.. 
John  B.  Partridge,  Asst  CUty  At^.,  and 
SoUnsky  ft  Wehe,  for  respondent 

COOPER,  J.  This  Is  an  application  for  a 
writ  of  prohibition  to  be  directed  to  the  su- 
perior court  of  the  city  and  county  of  Ban 
Francisco  and  to  the  presiding  Judge  of  de- 
partment 10  thereof.  The  petition  alleges: 
That  James  T.  Cross  died  in  Jannary,  1006, 
being  at  the  time  of  his  death  a  resident  of 
the  and  county  of  San  Frandsco,  and 
leaving  a  large  estate,  both  real  and  person- 
al, therein.  Tbat  one  Hynes  was  appointed 
administrate  of  the  said  estate.  Qualified, 
and  letters  of  administration  were  duly  is- 
sued to  him,  and  that  petitioner  la  the  broth- 
er and  sole  heir  at  law  of  deceased.  That 
under  the  collateral  inheritance  tax  act  of 
the  state  of  California,  enacted  In  1893,  and 
the  amendments  thereto,  If  said  act  is  still 
In  force,  the  petitioner  would  be  required  to 
pay  a  collateral  Inheritance  tax  to  the  state 
of  California  upon  the  estate  coming  to  blm 
from  the  estate  of  deceased  at  the  rate  of 
6  per  cent  r^n  the  market  value  of  said 
estate.  That  by  an  act  of  the  Legislature 
enacted  at  the  session  of  1006,  which  took 
effect  July  1,  1906,  another  and  different 
collateral  inheritance  tax  act  was  passed, 
which  expressly  repealed  the  inheritance  tax 
act  of  1893.  That  notwithstanding  such  re- 
peal, the  said  superior  court  is  about  to 
and  threatens  to  appoint  an  appraiser  and 
proceed  to  have  the  said  estate  appraised, 
and  the  market  value  fixed  under  the  method 
prescribed  In  the  act  of  1803,  for  the  purpose 
of  enfordng  the  colledlon  of  the  collateral 
Inheritance  tax  as  fixed  by  the  act  of  1893, 
In  accordance  with  the  procedure  therein  laid 
down.  The  respondent  filed  a  demurrer  to 
the  petition  upon  the  ground  that  It  does  not 
state  facts  snfiSclent  to  authorize  the  writ  of 
prohibition  prayed  for,  and  now  claims  that 
petitioner  has  a  plain,  speedy^  and  adequate 
remedy  by  appeal  in  the  ordinary  course  of 
law.  The  evident  object  of  the  proceeding 
Is  to  obtain  the  opinion  of  this  court  as  to 
whether  or  not  a  collateral  inheritance  tax 
can  be  collected  under  the  act  of  18^,  after 
Its  repeal;  but  the  conclusion  which  we  have 
reached  makes  it  unnecessary  to  dedde  that 
question. 

The  writ  of  prohibition  arrests  the  pro- 
ceedings of  any  tribunal  when  such  proceed- 
ings are  without  or  In  excess  of  the  juris- 
diction of  such  tribunal,  and  there  la  no 
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plain,  speedy,  and  adequate  remedy  in  the 
ordinary  couree  of  law.  Code  Civ.  Proc. 
S;  1102, 1103.  If  th&K  be  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of 
law,  the  writ  will  be  denied.  There  are 
cases  OD  the  border  lln^  in  which  It  is  a 
matter  of  some  difficulty,  and  generally,  in 
this  state,  a  matter  of  discretion,  as  to 
whether  or  not  there  is  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of 
law.  It  is  the  general  rule  that  where  there 
existe  an  opportunity  for  a  review  and  cor- 
rection of  the  wrong  complained  of  In  a  high- 
er court  on  appeal,  prohtbltloM  will  not  lie. 
Spelling  on  Injunctions  and  Other  Extraor- 
dinary Remedies,  |  1720;  High  on  Extra- 
ordinary Legal  Remedies,  i  780;  Hugnley 
Mfg.  Co.  T.  Galeton  Cotton  Mills,  184  U.  S. 
801,  22  Sup.  Ct  462,  46  L.  Ed.  546;  Lindley 
V.  Superior  Court  141  CaL  220,  74  Pac.  766; 
Agasslz  V.  Superior  Court  90  Cal.  103,  27 
Pac.  49.  In  the  latter  case  the  court  said: 
"Petitioners  had  the  right  to  ai^teal  from  the 
order  refusing  to  dissolve  the  attachmoit 
and  would  have  an  api)eal  from  any  final 
judgmrat  in  the  case;  and  such  appeal  l>eing 
a  plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law,  within  the  meaning 
of  section  1108,  Code  Civ.  Proc,  prohibition 
does  not  lie.  A  remedy  does  not  fidl  to 
be  speedy  and  adequate  because  by  pursuing 
It  through  the  ordinary  course  of  law  more 
time  would  probably  be  consumed  than  in 
the  proceeding  here  sought  to  be  used.  And 
it  makes  no  difference  that  In  this  instance 
a  question  of  jurisdiction  Inddentelly  de- 
pends upon  the  validity  of  an  atteclun«it 
If  that  were  so,  then  In  every  ordinary  dvll 
action,  whenever  a  defendant  chose  to  raise 
a  point  of  jurisdiction,  either  of  the  person 
or  of  the  subject-matter,  he  could  by  prohi- 
bition stop  the  ordinary  progress  of  the  ac- 
tion toward  a  judgment  until  this  court  had 
passed  upon  the  Intermediate  question;  and 
thus  this  tribunal  would,  in  innumvable 
cases,  be  conva*ted  from  an  appellate  to  a 
nisi  prlns  court" 

Let  us,  then,  examine  the  question  as  to 
whether  or  not  the  petitioner  has  a  remedy 
by  appeal.  'Fbe  main  thing  sought  to  be 
prohibited  Is  tbe  making  of  an  order  direct- 
ing the  payment  of  the  tax  under  the  act 
of  1893.  In  cases  whee  the  court  makes 
an  order  fixing  the  amount  of  tax  to  which 
an  estate  is  liable.  It  becomes  the  duty  of  the 
executor  to  collect  or  retain  such  tax,  and 
pay  it  to  the  county  treasurer  for  the  use  of 
the  stete.  The  order  would  be  In  snbstenca 
an  order  directing  the  payment  of  a  claim — 
the  dalm  of  the  state  to  the  tax — and,  as 
such,  would  be  appealable.  Code  Civ.  Proc. 
I  963,  subd.  8.  In  Stuttmelster  v.  Sup^or 
Court  72  Cal.  487,  14  Pac  86,  the  word 
"claim"  as  used  in  section  963  was  given  a 
broad  meaning.  It  was  held  to  include  a 
demand  for  attorney's  fees,  allowed  by  the 
court  to  the  administrator  for  serrlcea  of 
his  attorney.  That  case  was  followed  and 
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approved  In  Leadi  t.  Pierce,  93  OaL  827,  29 
Paa  239.  In  Eatate  of  Stanford,  126  Gal. 
112,  M  Pac.  259,  68  Paa  462,  46  L.  R.  A. 
788,  an  appeal  was  taken,  and  never  qnee- 
tloned,  from  the  ordOT  directing  the  ezecntrlz 
to  pay  the  collateral  Inheritance  tax.  Not 
only  would  the  petitioner  have  the  right  to  ap* 
peal  from  the  order  directing  the  payment  of 
the  tax.  hut  he  would  have  the  right  to 
appeal  from  the  decree  of  final  distribution. 
If  the  decree  should  direct  the  deduction  of 
the  amount  of  the  tax.  That  was  the  course 
taken  in  Estate  of  Mahoney,  133  Cal.  ISO, 
66  Pac.  389.  86  Am.  St  Rep.  166,  and  In 
Estate  of  Campbell.  148  Cal.  S23,  77  Pac.  674. 
both  of  which  Involved  questions  as  to  the 
collateral  Inheritance  tax  law. 

We  are  aware  of  no  case  where  an  order 
sncta  as  the  contemplated  order  here  has  been 
stopped  by  the  extraordinary  writ  of  prohi- 
bition. If  the  attention  of  tha  lower  court 
Ifl  called  to  the  matter,  we  must  presume  that 
no  Illegal  claim  or  demand  will  be  allowed  or 
ordered  paid.  If  the  ruling  should  be  agahist 
petitioner,  he  has  his  remedy  In  the  ordinary 
coarse  of  law  by  appeal,  and  can  thus  ob- 
tain the  Judgment  of  this  court  upon  the 
question.  In  Ophlr  Silvw  Mining  Co.  v. 
Superior  Court  of  San  rrandsco  (Cal.)  82 
Pac.  70,  the  superior  court  was  proceeding 
to  try  a  case  involving  the  Issuance  of  an  In-  ; 
Junction  enjoining  a  threatened  Injury  to  | 
land  in  another  state,  and  of  which  the  ; 
courts  of  the  sister  state  had  jurisdiction. 
While  It  was  held  that  the  petitioner  would 
have  had  a  remedy  by  appeal,  the  writ  was 
Issued  npon  the  ground  that  such  remedy 
"would  be  wholly  Inadequate  for  the  reason 
that  much  of  the  greater  part  of  the  expenses 
(of  transporting  witnesses,  etc.)  could  not  be 
recovered  as  legal  costs." 

The  demurrer  Is  sustained,  and  the  peti- 
tion dismissed. 

We  eonciir:  HARRISON.  P.  J.;  HAIX»  J. 


nNITDD  STATES  EXPRESS  Ca  T. 
BVEBBST. 
(Supreme  Court  of  Kansas.  Jan.  6,  1806.) 

NEGLtQENCK  —  IWJITET  AT  UNION  DEPOT  — 
lilABILITT  OT  EXPBKSS  COICPANT. 

Under  the  cireniiiBtaDces  of  this  case  it  is 
held  that  an  express  company  engaged  in  un- 
loading upon  a  truck  enress  matter  from  a  car 
standing  apon  a  railroad  track  in  the  Union  De- 
pot at  Kansas  City,  Mo.,  was  ander  no  obliga- 
tion  to  protect  from  injury,  through  a  eoIHsfon 
with  the  track,  a  measoiser  of  the  Western 
Union  Telegraph  Company  riding  by  permission 
of  the  pilot  upon  the  steps  of  the  rear  car  of  an 
empty  passenger  train  backing  into  the  depot 
upon  an  adjaooit  track  wfaich  tlie  track  ob- 
structed. 
(Syllabus  hj  the  Court) 

Error  from  District  Court.  Wyandotte 
County;  William  O.  Holt,  Judge. 

Action  by  T.  J.  Everest  against  the  Unit- 
ed States  DxiffeiB  Company.  Judgment  tor 
88F<— 62 


plaintiff,  and  defendant  brings  trrar.  Re- 
versbd. 

Karnes,  New  &  Krautiioff,  A.  Ll  Berger, 
and  Loomls,  Kair  A  Scandret^  for  plaintiff 
in  error.  (}etty,  Hutchlngs  A  Dean,  tar  da> 
fendant  in  error. 

BURCH,  J.  The  plaintiff  recovered  dam- 
ages for  an  injury  to  his  17  year  old  son, 
alleged  to  have  been  occarioned  by  the  de- 
fendant's negligence.  The  Injured  party 
was  a  messenger  of  the  Western  Union  Tele- 
graph Company,  whose  duties  reqaired  hira 
to  deliver  messages  in  and  alx>at  the  Union 
Depot  In  Kansas  City,  Mo.,  and  upon  trains 
arriving  and  departing  from  that  stetlon, 
and  to  bring  mall  from  the  tiost  office,  three 
blocks  away.  On  the  morning  of  the  ac- 
cident be  went  to  the  post  office  and  receiv- 
ed a  bag  of  d^t  mall.  Instead  of  return- 
ing by  the  usual  route,  he  went  somewhat 
out  of  hla  way  to  the  railroad  track  used 
by  the  Chicago,  Bock  Island  &  Pacific  Rail- 
way Company  for  access  to  the  depot. 
There  he  found  an  empty  train  of  that  com- 
pany waiting  for  a  semaphore  signal  author- 
izing it  to  back  into  the  d^t  to  receive  its 
load  of  passengers,  haggage,  express,  and 
mail,  preparatory  to  Its  departure  westward. 
As  the  train  commenced  to  move  backward, 
after  receiving  Ite  signal,  he  climbed  upon 
the  rear  steps  of  the  rear  car,  and  deposited 
bis  mail  bag  upon  the  platform.  The  train 
was  upon  what  is  designated  as  "track  S." 
As  it  approached  the  depot,  a  Chicago  &  Al- 
ton passenger  engine  was  discovered  some 
240  or  800  feet  ahead,  standing  upon  track 
6,  and  emitting  clouds  of  steam,  which  ob- 
scured all  further  view  in  that  direction. 
This  engine  was  attached  to  a  late  passen- 
ger train  which  had  Just  arrived  from  the 
East.  Upon  the  arrival  of  trains  the  de- 
fendant's work  of  removing  express  matter 
from  the  cars  begins,  and  employes  are  kept 
In  waiting  with  trucks  for  that  purpose. 
Tracks  6  and  6  are  parallel,  and  lie  next  to 
each  other;  track  0  being  nearest  the  depot 
buildings.  The  ^ace  between  the  tracks, 
however.  Is  narrow,  and  a  trade  of  stendard 
size  placed  lengthwise  alongside  of  an  ex- 
press car  on  track  6,  in  the  usual  manner 
for  unloading,  obstructs  the  operation  of 
trains  on  track  6.  While  one  of  the  defend- 
ant's employ&B  was  engaged  In  taking  ex- 
press matter  from  the  Chicago  &  Alton 
train  referred  to,  the  rear  of  the  Rock  Island 
empty  train  emerged  from  the  bank  of  steam 
and  bore  down  upon  his  truck.  The  messen- 
ger boy  standing  upon  the  lower  steps  of 
the  moving  car  tried  to  climb  up  to  the  plat- 
form, but  It  wad  too  late.  The  side  of  the 
car  passed  over  the  truck,  and  as  it  did  so 
the  truck  carried  away  the  car  steps,  and 
crushed  the  boy's  foot  so  that  amputation 
was  necessary. 

The  plaintiff  charges  that  the  defendant 
was  negligent  in  placing  its  truck  npon  track 
S  at  a  tlnw  vhsm  the  Rock  Island  train  was 
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due,  wltiiont  BtatloiilDg  a  sentinel  to  warn 
persona  upon  the  train,  whose  tIsIod  might 
be  obstructed  by  the  escaping  steam,  of  the 
preseuoe  ot  the  truck.  The  defendant  an- 
swers that  It  was  not  negligent,  that  It  ow- 
ed no  duty  to  the  boy  at  tbe  time  and  place 
of  the  accident,  and  that  his  Injuries  were 
tbe  result  of  hla  own  carelessDefls.  The  traf- 
fic In  and  out  of  the  Union  Station  at  Kan- 
sas City,  Mo.,  is  under  the  management  of 
the  Union  Depot  Company,  which  owns  the 
building,  grounds,  and  tracks.  That  com- 
pany reserves  to  Itself  exclusive  control  ov- 
er tbe  entrance  and  exit  of  trains,  and  as- 
signs to  each  railroad  comi>any  using  tbe  de- 
Itot  a  certain  track  for  the  purpose  of  load- 
ing  and  nnloading  its  cars.  The  various 
express  companies  operate  there  under  the 
same  authority.  There  are  no  special  in- 
structloDS  governing  the  use  of  tracks  5  and 
6,  but  tbe  servant  of  the  defendant  wbo  was 
In  charge  of  Its  truck  at  the  time  of  the  ac- 
cident understands  tliat  trains  have  the 
right  of  way.  No  doubt  this  la  true,  since 
nnd»  all  ordinary  circumstances  a  tmdc 
ought  not  to  block  a  train,  and  In  any  event 
It  must  be  accepted  as  true  for  the  purposes 
c£  this  case.  But  the  fact  that  the  exprew 
company  la  required  to  remore  Its  carrli^ 
In  orAee  that  tbe  railway  company's  carriage 
may  pass  does  not  raider  its  occupancy  of 
the  track  for  tbe  purpose  of  doing  its  work 
negligent  merely  because  a  train  la  due. 

Tbe  two  transportation  companies  are  en- 
gaged in  the  business  of  serving  poblic 
in  tbe  same  way,  at  the  same  time,  and  in 
the  same  busy  place,  and  eadi  Is  under  tbe 
obligation  of  using  due  care  toward  tbe  oth- 
er. Tlie  operatlonB  of  tbe  express  companies 
are  necessarily  limited  and  guided  by  tbe  ar^ 
rival  and  departure  of  trains.  The  Rock  Is- 
land wDpty  train  could  not  be  loaded  untfl 
it  was  brought  Into  the  dqwt  and  set  tor 
that  purpose.  The  Ghteago  &  Alton  train 
could  not  be  unloaded  until  It  came  In,  and 
It  was  then  the  duty  of  the  defendant  to  re- 
move apress  matter  as  soon  as  trucks  could 
be  placed  alongside  of  the  express  car.  This 
dnty  relates  to  trains  which  are  delayed,  as 
well  as  those  which  are  on  time.  The  ex- 
press company  finds  Its  cars  wherever  the 
Union  Depot  regulations  stop  them,  and  in 
reaching  those  brought  In  1^  1^  Cbl<ago  ft 
Alton  it  is  necessarily  compelled  to  infringe 
iQion  track  5.  It  Is  impossible  to  know  the 
precise  mommt  when  an  empty  train  will 
be  backed  In.  It  may  be  delayed  ob- 
structions, or  may  be  kept  waiting  for  sig- 
nals an  ind^nlto  period  at  the  various  sema- 
phores along  Its  rout^  and  It  would  be  un- 
reasonable to  require  tbe  express  company 
to  suspend  its  work  altogether  and  refrain 
from  unloading  a  waiting  Chicago  ft  Alton 
train  until  a  detained  Roc^  Island  **bkdt- 
over,"  as  It  Is  called,  could  arrive  and  pass. 
All  persons  using  the  depot  tracks  under  the 
orders  al  the  depot  company  must  be  held 
to  know  when  and  how  tbe  work  of  the  ex- 


press company  must  be  carried  on.  and  to 
know  that  It  must  place  Its  tru<^  to  danger- 
ous proximity  to  track  5  when  unloading 
Chicago  ft  Alton  trains.  Therefore  tracks 
stotloned  to  receive  express  matter  from 
those  trains  are  rightfully  employed,  and  the 
defendant  was  guilty  of  no  tmacb  of  du^ 
on  account  of  the  fkct  that  It  was  In  effect 
using  track  S  when  the  Bock  Island  tnto 
ai^roached.  The  Bo(^  Island  train  In  qoes- 
tlon  was  made  up  to  the  company's  yards 
from  cars  cleaned  and  prepared  for  travel, 
and  was  sent  to  the  depot,  there  to  be  tamed 
over  to  the  condnct<w  and  to  receive  Ito  bur- 
den of  passengers,  mail,  and  express.  Not 
only  was  the  public  forbidden  to  use  it  while 
on  the  way  to  the  depot  but  it  was  accom- 
panied by  an  escort  wbo  was  charged  wltli 
tbe  special  duty  of  keeptog  people  off  of  It 
Tbe  escort  carried  a  to  enable  him  to  go 
through  the  coaches,  and  had  no  othw  busi- 
ness except  to  prev^t  persons  from  undotak- 
Ing  to  ride.  The  conductor  did  not  become  re- 
q)onBlble  for  tbe  trato  until  aft^  it  had  back- 
ed into  the  depot  and  stopped  there.  The 
only  other  person  allowed  upon  the  Rock 
Island  coadies  was  a  pilot  who  was  stat- 
ioned upon  tbe  rear  platform  of  the  rear 
car  fOT  the  purpose  of  guiding  the  trato 
Into  tbe  d^mt  He  was  iffovlded  with  an 
air  whistle  with  which  to  give  warnings  and 
an  air  brake  with  which  to  ntaii^  tbe  train. 
This  bnUte  woAed  with  a  small  leva:,  ap- 
plied to  the  entire  loigth  of  tbe  train  the 
tostant  tiie  lever  was  pressed  down,  and 
had  tbe  same  power  m  the  emergoicy  brake. 
With  it  the  pilot  could  stop  ttu  train  as  tbe 
engineer  could  stop  it  The  pilot* s  position 
was  at  the  left-hand  side  of  the  platfwm, 
where  the  iever  of  the  brake  and  the  lever 
of  tbe  whistle  were  at  his  instant  command 
It  was  his  duty  to  s^  and  hold  the  train  tat 
semaphore  signals,  to  obey  slgn^s  when  re- 
ceived, to  give  signals  to  the  engtoeer,  to  kiok 
out  for  pedestrians,  vehicles,  switch  engines, 
and  all  kinds  of  obstnicUimB^  see  that  the 
train  did  not  run  Into  them.  and.  as  occasion 
required,  to  use  the  whistle  and  the  brake. 
His  attention  was  entirelj  taken  19  with  bis 
duties. 

When  the  messenger  boy  climbed  upon 
the  trato,  he  was  pertoctly  familiar  with 
the  manner  to  which  tralBc  to  and  abont  the 
Union  Depot  Is  conducted,  ev^  to  mtoute  de- 
tails. Be  knew  when  and  where  to  catch 
tbe  trato  to  question,  knew  It  was  empty 
and  was  backing  to  to  be  turned  over  to 
the  conductor,  knew  the  pilot  was  not  a 
conductor  or  brakeman,  and  knew  he  was 
"busy  attendtog  to  duties  of  the  pOot,  which 
no  one  else  could  discharge.  He  testified 
that  he  asked  if  he  could  ride,  and  that  the 
pilot  sold  "Tes."  By  riding  on  the  steps  of 
Ihe  ear  be  escaped  the  attention  of  tbe  es- 
cort, wbo  did  not  come  outside  the  rear  car 
door.  A  conflict  between  tbe  boy's  testi- 
mony and  that  01  Hxe  pilot  wbo  was  a  wit- 
ness fxa  the  plaintiff,  cannot;  of  oouns^  be 
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dlscuflsed.  When  the  train  approached  the 
depot;  both  the  pilot  and  the  boy  saw  the 
dond  ot  ateam,  and  knew  that  It  came  from 
the  engine  ta  a  Chicago  &  Alton  paisenger 
train  standing  on  track  6.  This  fact  was 
of  itself  a  warning,  at  least  to  the  pilot, 
that  the  eqffeas  company  might  hare  a 
track  In  proximity  to  track  6  opposite  the 
6om  of  the  express  car  of  the  Ohlcago  &  Al- 
ton train.  The  pUot  testifled  that  be  sloip* 
ed  down  his  train  because  he  feared  there 
might  be  something  on  the  other  side  of 
the  steam.  The  bay  testified  that  be  knew 
they  might  ran  into  something;  that  he 
had  seen  trains  nm  Into  espress  trnt^  be- 
fore; that  he  wanted  to  get  off  when  he 
saw  the  steam;  and  that  he  would  have  done 
so  if  the  platform  had  not  hem  icy  and  be 
without  rubbers. 

Under  these  drcmnstancee  It  Is  dUBcalt 
to  understand  what  function  a  watchman 
oould  liaTe  porfcnrmed  bad  he  been  present 
Kot  only  were  the  facts  soffldent  to  give 
notioe  of  the  spedflc  peril  which  was  en- 
countered,  but  an  apprehoiaion  of  danger 
actually  existed  In  the  minds  of  the  very 
persons  who  were  to  be  put  on  guard.  Bvl- 
dentiy  what  was  needed  at  the  critical  mo- 
meit  was  such  control  of  his  train  by  the 
Rock  teland  pilot  that  If  the  truA  and  train 
collided  at  all,  the  car  steps  would  not  be 
stripped  oB  hj  the  impact,  and  the  track 
would  not  be  carried  along  some  20  or  26 
feet  by  the  momentum  of  tiw  car,  as  actual- 
ly did  occur.  Conceding;  however,  that  the 
express  cmnpany  owed  some  duty  in  the  prem- 
Isei^  it  is  not  aiHiaroit  that  It  was  under  any 
obllgadmi  to  the  messenger  boy,  esae^  to  r»- 
fraln  from  the  wlllfnl  infliction  of  Injury 
upon  him.  It  Is  elmnentary  law  ttiat  tliere 
can  be  no  llablllly  for  ueglUEOUw  unless  In 
cmsequenoe  of  the  Tlolatlon  of  some  duty 
owed  to  the  aggrieved  par^  at  the  time 
and  plaee  the  Injury  occnis.  "Colpable  neg- 
ligence on  the  part  of  one  pwaon  as  toward 
another  always  Involves  a  breach  of  dn^  on 
the  part  of  the  former  as  toward  the  lattw. 
Where  thore  is  no  breach  of  duty,  there  can 
be  no  colpable  negligence,  and  It  is  only  for 
negligence  ot  a  culpable  diaracter  that  any 
person  can  be  held  reepwiBlble  In  law."  Bush 
V.  Mo.  Pac.  Ry.  Co.,  86  Kan.  129.  IBS,  12  Pac. 
682,  08Su  "The  first  regulslte  in  establishing 
ncffllgenoa  is  to  show  the  existence  of  the 
duty  It  is  supposed  bas  not  been  p^ormed. 
A  duty  may  be  general,  and  owing  to  every- 
body, or  it  may  be  particular,  and  owing  to  a 
single  pnsim  only,  by  roison  of  his  peculiar 
posltlcm.  An  Instance  of  the  latter  sort  is 
tlie  duty  the  owner  of  luid  owes  to  furnish 
by  It  lateral  siqtport  to  the  land  of  the  ad- 
joining owner.  But  a  duty  owing  to  evwy^ 
body  can  nevo^  becrane  the  foundation  of  an 
action  until  some  Individual  is  placed  In  posl- 
tl<m  whld  gives  him  particular  occasion  to 
Insist  upcm  Its  performance.  It  tben  becomes 
a  duty  to  Um  persmally.  The  general  duty 

a  railway  company  to  run  its  trains  with 


care  becomes  a  particular  duty  to  no  aae, 
until  he  La  in  position  to  hare  a  right  to  com- 
plain of  the  n^lect"  Cooley  on  Torts,  c. 
21.  p.  791.  "Actionable  negligence  is  the 
failure  to  discbarge  a  legal  duty  to  the  per- 
son Injured.  If  Unre  is  no  duty,  there  is 
no  negligence.  Even  of  a  defendant  owes  a 
duty  to  some  one  else,  but  does  not  owe  It 
to  the  pacaoa  Injured,  no  action  will  lie.  The 
duty  must  be  due  to  the  persmt  injured. 
These  principles  are  ^em^tary,  and  are 
equally  applicable  whether  the  duty  is  Impos- 
ed by  positive  statute  or  la  founded  on  gener- 
al common-law  principles."  Akers  v.  Chica- 
go, St  P..  M.  &  Ry.  Co.,  58  Minn.  540,  544. 
00  N.  W.  669.  670.  "In  order  to  JuaUfy  a 
recovery,  it  is  not  sufficient  to  show  that  the 
defendant  has  neglected  some  duty  <x  obliga- 
tion existing  at  common -law  or  Imposed  by 
statute,  but  that  the  defendant  has  n^lect- 
ed  a  duty  or  obligation  which  it  owes  to  hbn 
who  claims  damages  fOr  the  neglect  (O'Don- 
nell  V.  P.  &  W.  B.  Co.,  6  B.  I.  211.)  It  bas 
bem  said:  'However  great  the  defendant's 
negligence,  If  it  was  committed  without  vio- 
lating any  duty  which  he  owed  ^ther  direct 
ly  to  the  plaintiff,  or  to  the  public  In  a  mat> 
ter  whereof  he  had  the  right  to  avail  himself 
*  *  *  there  Is  nothing  which  the  law 
will  redress.'  (Bishop  on  Ncmcontract  Law, 
S  446.)  In  Shearman  &  Bedfield  on  Neg. 
(4th  ^HL)  I  8,  the  doctrine  Is  thus  express- 
ed: 'If  the  defendant  owes  a  duty,  but  does 
not  owe  It  to  the  plaintiff,  the  action  will 
not  li&"'  Williams  v.  C.  &  A.  B.  B.  Co., 
18S  111.  481,  496,  26  N.  E.  661.  662.  11  L.  B.  A. 
862,  25  Am.  St  Bep.  897.  "Negligence  Is 
an  omission  of  care  and  caution  In  what  we 
do.  But  the  duty  to  be  actively  cautious  and 
vigilant  is  relative,  and  where  that  doty  bas 
no  existence  betweoi  partlcnlar  parties,  there 
can  be  no  such  thing  as  negligees  In  the 
legal  aease  of  the  term.**  Morris  v.  Brown, 
111  N.  Y.  818,  826,  18  N.  B.  722,  724^  7  Am. 
St  Bep.  "Rll. 

Besides  this,  duties  are  always  dictated 
hy  the  exlgmdes  of  some  particular  state  of 
circumstances.  "If  there  be  no  negligence,' 
though  tibere  be  an  Injury,  no  action  will  li& 
Negligence  is  essentially  relative.'  In  the 
abstract  It  Is  nullity.  It  does  not,  and  it 
cannot  In  the  nature  of  things,  exist  It 
la  metaphysically  impossible  to  evolve  a  coi^ 
oept  of  negligence  apart  from  the  facts  which 
give  rise  to  It  and  Ind^pradently  of  some  Im- 
posed or  Implied  correlative  duty.  The  duty 
must  be  essttitially  related  to  the  particular 
drcumstances,  and  a  variance  In  the  drcum- 
stances  necessarily  begets  either  a  modifica- 
tion of  the  duty  or  else  extinguishes  It  al- 
ti^ther.  Thus  the  duty  which  a  railroad 
company  owes  to  a  passei^^  whom  It  is  car- 
rying cm  Its  train,  is  widely  different  from 
the  duty  It  owes  to  a  trespassw  on  its  trac^; 
not  <mly  because  tiie  rights  of  the  two  are 
different,  but  because  the  attendant  circum- 
stances and  facts  creating  the  reciprocal 
rights  in  each  Instance  are  dissimilar.  This 
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dlfforence  In  tighU  and  In  duties  wprtogt  tnm 
*  dtveirenoe  in  the  drcnnwtancea  out  of 
which  they  reepectively  grow.  Consequent- 
ly a  condition  whlcb  would  In  on«  case  gWe 
rise  to  an  Inference  of  negllgttioe  would  bo 
wbolly  Insufficient  to  Joatify  Its  deduction  In 
tbo  other."  City  Phm.  Ry.  Co.  t.  Nugent 
S6  Md.  849,  8G6,  88  AtL  779,  781.  And  In 
•very  Instance  the  duty  of  taking  care  pre- 
supposes knowledge,  vr  Its  eQulvalent  of  the 
particular  state  of  facta  out  of  which  It 
arises.  There  most  be  precision  of  danger 
and  likelihood  of  tatjury,  for  the  law  Im- 
poses responsibility  for  that  only  which  rea- 
sonable prudence  can  antldpata  Anthcol- 
ttes  In  support  ct  this  pnqxMltlai  would  be 
superfluous. 

Conceding  that,  on  account  of  tlie  conduct 
of  its  pilot,  the  Bock  Island  Company  was 
bound  to  recognise  the  messenger  boy  as  a 
licensee,  he  enjoyed  no  h^her  rl^ts,  ao  tar 
as  llie  defendant  Is  concerned,  than  a  tres- 
IHuner  upon  that  portion  of  the  railway  IrttiA 
which  the  defendant  was  entitled  to  use.  It 
made  no  dUference  tiiat  he  came  on  the  Rock 
Island  train.  His  rights  were  not  thereby 
magntfled  over  what  they  wouM  hare  been  if 
he  bad  used  a  car  of  his  own.  The  circum- 
stances afforded  to  tbm  ex^sem  oompany  no 
admonitloQ  of  his  presence.  The  guilty 
knowledge  of  the  pilot  could  not  be  imputed 
to  the  defendant  The  tr^n  wss  not  a  train 
fbr  licensees.  Nobody  had  any  ngtxt  then, 
and  nobody  ought  to  have  been  there  but  the 
trainmen.  The  defendant  had  no  more  rea- 
son to  beliere  that  a  Western  Union  mes- 
senger would  be  riding  upon  the  lower  car 
steps  than  it  lud  to  expect  ttiat  a  packing 
house  wwkman  would  be  there,  and  it  can- 
not be  required  to  expend  Its  resources  In 
employing  watchmen  to  guard  the  safety  of 
any  one  whose  presence  within  the  range  of 
Its  activities  la  not  to  be  anticipated.  It 
does  not  aid  the  plaintiff  tliat  the  defendant 
knew  tiie  pilot  would  be  iipon  the  rear  plat- 
form, and  that  the  escort  would  be  scme- 
where  upon  the  train.  That  fact  did  not 
tving  the  telegraph  conpany's  semutt  within 
the  rai«e  of  the  defendant's  fOresU^  The 
pilot  and  the  escort  were  trainmen  charged 
wltib  knowledge  of  all  the  Union  D^ot  regu- 
lations and  of  all  the  drcmnstanees  surround- 
ing tiie  use  of  the  depot  tracks.  They  had 
a  full  oomivdienskm  of  all  the  dangers  ti» 
be  encountered  tber^  ct  flie  right  of  the  de- 
fendant to  ffitcroach  upon  track  S,  and  of  all 
the  means  of  averting  such  dangers  and  deal- 
ing with  such  encroachmoits.  They  were 
in  command  of  an  agency  for  sounding  an 
alarm  at  flidr  approach,  and  of  an  applica- 
tion for  ttie  Instantsneous  wtopjffbag  ot  tba 
train  and  averting  of  injury  If  tbeit  warnings 
were  not  obsnred;  and  to  such  perstms  the 
defendant  owes  a  doe  measure  ot  care.  If 
the  train  had  been  a  passenger  trsin,  fliose 


properly  upon  It  would  have  been  within  the 
purview  of  the  defendant's  obligation  to 
protect  They  would  have  been  in  charge  of 
a  conductor  and  a  number  of  othur  aervants 
skilled  In  the  exercise  of  the  highest  vigilance 
to  avoid  Imperiling  them.  Tbb  management 
of  such  a  train  is  acoordiog  to  its  own 
proprlate  methods;  and  to  all  persons  en- 
titled to  ride  upon  it  the  dtfendant  owes  a 
due  measure  of  care.  But  the  defendant  in 
the  discharge  ct  Ita  lmi>ortant  public  duties 
respecting  the  secure  and  speedy  transporta- 
tion of  proptrtj,  is  not  bound  to  adjust  its 
business  to  meet  tiie  sodden  perils  of  intnid- 
m  who  impose  themselves  upon  It  without 
warning,  who  voluntarily  place  ttioatBdves 
In  exposed  poeltlonB  wh«e  they  are  without 
the  protectl<Hi  of  others,  and  who  are  desti- 
tute of  means  for  protecting  themselves. 

Cases  like  A.,  T.  4  8.  F.  By.  Co.  v.  Parry, 
67  Kan.  515,  TO  Pa&  lOB,  and  Combs  v. 
ThuDpsMi,  68  Kan.  277.  74  Pac  1127,  holding 
that  anticipation  of  the  spedflc  Injury  wbi<^ 
hqipois  to  result  fTran  a  negligent  act  is  not 
essential  in  ordw  to  cba^  a  wrongdoer, 
have  no  appIlcati<Hi  to  the  facts  of  this  con- 
troversy. In  each  Instance  a  duty  to  the  In- 
jured poson  was  established.  In  the  Parry 
Case  the  duly  of  the  railway  company  to 
protect  a  sick  passenger  from  the  conse- 
quences of  his  delirium  was  Involved,  and 
this  duty  was  violated  whether  the  man 
wandwed  away  for  several  miles  and  was 
killed  upon  the  defttkdant>  trades,  at  wheth- 
er his  Illness  led  him  Into  other  dangw.  In 
the  Combs  Case  the  defendant  amused  him- 
self by  recklessly  discharging  a  loaded  can- 
non Into  a  public  street  ct  a  populous  dty 
along  which  crowds  of  people  were  passing. 
Of  course,  he  was  liable  to  the  man  be  shot 
although  be  did  not  single  ont  that  particular 
Individual  aa  a  target  In  the  Parry  Case 
the  dntr  was  personal  to  the  paasuga-.  In 
the  Combs  Case  It  was  general  to  all  who 
came  wttbln  reach  of  the  defsndai^  mls- 
Blles.  In  this  case  the  messenger  had  no 
personal  claim  upon  ttie  defendants  attri- 
tion, and  he  belonged  to  no  class  to  the  in- 
dividuals ct  ■Wtaeh  generally  the  defendant 
owed  a  dnty.  Therefore  the  fundamoital 
einnent  of  a  canw  ct  aetloii  In  txme  of  the 
plaintiff  Is  wanting. 

This  conclusion  follows  from  a  oonslda^- 
tlom  of  tlie  admlsrtons  ct  the  Injured  party 
and  tiie  uncontradicted  and  unconflictlng 
testimony  of  the  plaintiff's  own  witnesses. 
However,  since  the  facts  are  not  found  or 
aereed  to  in  the  sense  of  Oe  statute  pei^ 
mlttlng  this  court  to  order  judgment  tlw 
cause  must  be  remanded  for  a  new  trial,  and 
to  that  eod  tb»  judgmttit  of  die  district  oonrt 
is  reversed. 

A  prrtlmlnary  Jnrisdicttonal  Questton  is  de- 
cided In  fftvor  of  the  plalntllL  AU  the  Jus- 
tices concurring. 
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DUUn  T.  MBTEIOPOLITAN  ST.  BT.  OO. 
(Snpram  Coart  of  KaiunB.  Dee.  9.  190S.) 

SnXFT  BaILBOADS  —  FBIGSnNINQ  HOBBEB  — 

Neolioknck— QtrzsnoN  ros  Jvxr. 

Where,  in  an  action  against  a  street  rail- 
way  company  for  injuries  to  a  traveler  in  con- 
sequence of  nis  horss  being  friglitened  by  a  car, 
tlie  testimony  showed  that  that  car  when  ap- 
proachtng  the  treTeler  was  running  more  rapid- 
ly than  he  was  driving,  that  the  motorman  was 
sounding  his  gong  loudly,  that  the  horse  be- 
came frightened,  that  though  the  danger  to  the 
traveler  was  i^parent  the  motorman  continued 
to  run  hlfl  ear  toward  the  borae  and  to  loudly 
ring  the  gong,  tlie  question  whether  the  motor- 
man  was  negligttit  in  failing  to  do  what  be 
could  to  avert  the  threatened  danger  to  the 
traveler  so  as  to  render  the  company  liable  was 
for  the  Jury. 

(Ed.  Note. — Por  cases  in  point,  see  vol.  44, 
Gent  Dig.  Street  Railroads,  |  253.] 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte Comity ;  Wtn.  O.  Holt,  Judge. 

Action  by  John  Dolln  against  the  Metro- 
politan Street  Railway  Company.  There 
was  a  Jndgmaiit  for  detendanl;  and  plaintiff 
brings  anr.  Reversed. 

T.  P.  Andenon,  for  plaintiff  In  emff. 
MiUw,  Bncfaan  ft  Ifiller,  Ua  detokdant  in 
«rrOT. 

PBB  ODBlAM.  In  drivlnc  along  a  street 
of  Aisentlne  John  Dnlin's  borae  vas  Mght- 
ened,  ran  avay*  throwlnc  him  ont  of  his  car^ 
Injorli^  him,  and  damaging  bis  property. 
He  sued  the  Metropolitan  Street  Ballway 
Oompany,  dalming  that  tbe  Injury  and  loss 
was  caused  1^  tbe  negligent  operation  of  a 
street  car.  Tbere  was  testimony  that  the 
street  car  approached  Dolln,  running  more 
rapidly  than  be  was  driving ;  that  the  motor- 
man  Bounded  tbe  gong  very  loodly  and  tbe 
boTse  became  fHgbtened  at  tbB  car  and 
pranced  and  jumped  aboat;  Hiat,  aHbongb 
tbe  danger  to  DnUn  was  apparent,  tbe  motor- 
man  ctmtlnned  to  nm  bis  car  toward  tbe 
fr^btened  borse  and  to  londly  Ting  tbe  gong ; 
and  that  then  the  horse  became  munanage- 
able,  nmidng  away,  Ibrowlng  Dolln  ont^  Aod 
causing  tbe  injury  and  loss  for  which  re- 
covery la  Bon^t  Tbe  trial  court  sostalned 
a  demurrer  to  tbe  plalntUTs  evidence. 

If  tbe  dsiver  to  Dnlln  was  aiq^rait,  and 
was  or  Bbonld  have  been  known  to  the  motor- 
man,  and  be  persisted  in  running  tbe  car  to- 
ward tbe  fHgbtened  boree,  and  In  unneces- 
sarily and  kmdly  sounding  tbe  gong.  It  can- 
not be  said  tbat  be  was  free  from  culpable 
negligence.  Under  such  drcumstances  be 
Bbonld  bare  dme  what  he  reasonably  could 
do  to  aTort  tbe  threatened  daiu;er  to  Dolln. 
There  Is  testimony  fairly  tending  to  show 
tbat  this  was  not  done,  and  wbettaer  be  was 
guilty  of  sndi  netf  Ig^Hie  as  would  make  tbe 
company  liable  for  tbe  loss  was  a  questl<ai 
for  tbe  jury. 

The  taking  of  the  case  from  the  jury  was 
Iberefore  an  error,  for  wbicb  tbe  Jndgmoit 
will  be  reversed,  and  tbe  cause  remanded  for 
a  new  trlaL 


ST.  LOUIS  ft  &  r.  a  GO.  T.  dauohubtx. 

(Sn^wne  Goort  of  Kansas.  Dee.  9,  1900.) 

BaIXAOAOS  —  CXJLDC    AOEIITB  —  PBOOT  OW 
AOENOT — A'DTHOBITT— EVIOENCK. 

The  scope  of  the  authority  of  the  claim 
agent  and  aaslatant  claim  agent  of  a  railway 
corporation  is  not  defined  by  law,  and,  if  put 
in  issue  in  an  action,  must  be  proved  as  matter 
of  fact,  even  though  tbe  conduct  of  tbe  officials 
named  may  appear  inexplicable,  except  on  the 
supposition  that  they  had  authority. 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;  Wm.  G.  Holt,  Judge. 

Action  by  Rose  Dang^eriy  against  the  St 
Louis  ft  San  Francisco  Railroad  Company. 
Judgmmt  for  plaintiff,  and  defendant  brings 
error.  Berersed. 

Pratt,  Dana  ft  BlaA,  L.  F.  Parker,  and  A. 
Ia  Berger,  for  plaintiff  In  error.  W.  B;  Flynn, 
for  defmdant  In  error. 

FEB  OUBIAM.  In  tbls  case  the  testi- 
mony of  tbe  attomej  for  tbe  plaintiff  was 
doubtless  sufflclmt,  even  tbougb  it  was  verj 
Blight,  to  sbow  tbat  W.  B.  Spanlding  was  tbs 
general  claim  agent  of  tbe  dtfSndant,  and 
tbat  X  L.  Gastcm  was  tbe  assistant  daim 
agent  of  tbe  defoidant.  The  scope  of  tbe  aib 
ttaorlty  of  tbe  claim  agent  and  assistant 
daim  agent  of  a  railway  corporation  is  not, 
bowerer,  defined  tbe  law,  and,  if  put  in 
Issue,  must  be  proved  as  a  matter  of  fact 
Here  ttn  antlKnlty  of  llie  oflldals  muned  to 
make  tiie  settlement  relied  upon  as  tbe  plain- 
tiff's  cause  of  action  was  denied  under  oatb, 
and  time  la  no  evidence  of  sneb  antbortty  in 
the  record.  Itistme  that  tbe  conduct  of  tbe 
officials  named  may  appear  to  be  ln»pllcabl^ 
except  upon  tbe  sunrasltlon  tiiat  they  bad  an- 
tboritf.  Agtticy,  bowerer,  cannot  be  proved  by 
tbe  acts  or  declaration  of  tbe  ageqt,  except  un- 
der special  conttngendes  not  here  Involved. 
Tbe  tact  of  antbority  must  appear  before 
tbe  conduct  of  the  agent  can  be  shown  to 
bind  tbe  principal. 

This  being  true,  tbe  judgment  must  be  re- 
versed, and  tbe  cause  remanded  for  a  new 
trlaL 


OBAF  T.  VBBHONT  SAVINGS  INT.  GO. 
et  al. 

(Supreme  Court  of  Kaosas.   Dec  9,  1905.) 

Writ  or  Ebbob  —  Obdbb  GsARTina  New 
Tbiai.— Obounds— iHSumoiKNCT  or  Bvi- 
DERCB— Review. 

Where  tbe  trial  court  did  not  state  on  what 
ground  a  motion  for  a  new  trial  was  granted, 
and  one  of  the  grounds  was  that  the  verdict  was 
not  Bustaiued  by  the  evldrac^  the  Supreme 
Court  will  not  weigh  the  conflicting  evidence, 
but  will  affirm  the  order. 

[Ed.  Note.— For  cases  in  point,  see  voU  3, 
Cent  Dig.  Appeal  and  Error,  t  3871.] 

Error  from  District  Conrt  Shawnee  GOnn- 
ty;  Z.  T.  Hazen,  Judge. 
Action  between  B.  J.  Qraf  and  the  Ter- 
I  mont  Savings  Investment  Company  and  an- 
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otber.  There  was  an  order  granttDg  a  new 
trial,  and  the  former  brlngB  &nor.  ikfflrmed. 

W.  H.  Oowles,  for  plalnUfl  In  exror.  W. 
F.  Bcboch  and  Lee  Monroe^  for  defendant* 
In  em». 

FEB  OUBIAU.  The  only  emff  complain- 
ed of  In  tbla  case  ia  the  granting  of  a  neir 
trial.  There  were  several  grounds  set  out  In 
the  motion,  one  of  which  waa  that  the  ver* 
diet  o€  the  Jury  was  not  sustained  by  suffi- 
cient evidence.  The  court  did  not  dedare 
upon  which  ground  the  motion  was  granted. 
This  court,  therefore,  cannot  say  that  it 
was  not  because  the  evidence  was  not  suffi- 
cient to  uphold  it  In  such  cases  this  court 
will  not  undertake  to  weifth  the  CTldence,  but 
where  the  evidence  Is  conflicting  will  eon- 
flrm  the  order  of  the  court  grantlDg  a  new 
trial.  Land  Company  t.  Lewis,  68  Kan.  760. 
87  Pac.  108;  McCreary  t.  Hart,  80  Kan.  216, 
17  Pac.  839;  Black  t.  Berry.  40  Kan.  469. 
20  Pac.  194;  McCrnm  t.  Oorby.  15  Kan.  112. 
These  dedaiona  announce  the  rule  that  baa 
always  been  followed  in  Kansaa 

The  judgment  la  affirmed. 


HcBBIDB  «t  aL  T.  BTBINWBDEN  «t  aL 
(Soprone  Gonrt  of  Kansas.  Jan.  6,  1900.) 

1.  StATBS— BOUNDABIBS— NAVIQABUC  StEEAU. 

Where  the  Missouri  river  is  designated  as  a 
part  of  the  boundary  between  the  states  of 
Kansas  and  MissourL  the  middle  of  the  main 
channel  of  the  river  is  the  boundary  line,  an^ 
If  the  river  shifts  and  its  course  la  changed 
by  the  gradual  proceaa  known  as  accretion,  the 
boundary  line  will  change  with  the  river,  and 
the  center  of  the  main  channel  as  the  river 
runs  will  continue  to  be  tiie  boundary  between 
the  two  states. 

[Ed.  Note.— For  cases  In  point,  see  v<d.  4^ 
Cent.  Dig.  States,  |  &] 

2.  NAVIOABI.B  WATEB&— ACCBITTOn. 

Where  the  river  so  changes,  the  land 
formed  by  the  gradual  and  imperceptible  ac- 
cretion from  the  water  belongs  to  the  owner  of 
the  shore  land  to  which  it  is  added. 

[Ed.  Note^ — For  cases  In  point  see  voL  87, 
Gent  Dig,  Navigable  Watws.  I  27a] 

8.  Sauk— Island. 

In  determining  whether  a  formation  in  a 
river  is  an  island  or  a  part  of  the  shore  land, 
account  should  be  taken  of  the  slie  and  sta- 
bility of  the  formation.  Its  physical  features, 
and  the  relative  size  and  permanence  of  the 
channcts  around  it 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Navigable  Waters,  I  258.] 

4.  Same. 

In  an  instruction  relating  to  an  Island, 
among  other  things,  It  was  said:  "It  may  be 
stated  by  wa^  of  (lennition  that  to  constitute  an 
Island  in  a  river  the  aame  must  be  of  a  perma- 
nent character,  not  merely  surrounded  by  water 
when  the  river  is  high,  but  permanently  sur- 
rounded by  a  channel  of  the  river,  and  not  a 
sand  bar  subject  to  overflow  by  a  rise  in  the 
river  and  connected  with  the  land  when  the 
water  is  low."  Held  not  error,  as  applied  to 
the  facts  In  the  case. 

[Ed.  Note. — For  eases  In  point,  see  voL  87, 
Cent  Dig.  Navigable  Waters,  |  233.] 


5.  BraoncxHT  —  DKFKRSsa  —  TiTu  HI  Thbd 
Pabtt. 

Where  the  ^aintifE,  In  an  action  of  ^ect- 
ment  establishes  an  Interest  or  tiUe  to  land 
paramount  to  that  of  the  defendant,  th«  latter 
cannot  avail  himself  of  an  outstanding  title  m 
a  third  party,  although  It  may  be  superior  to 
tiist  of  the  plaintiff. 

[Ed.  Note. — For  cases  In  point  see  roL  17, 
Cent  IMg.  Ejeetmmt  I  IOOl] 

6.  SAHB— BVIOBNCX. 

A  deed  from  one  not  shown  to  have  any  in- 
terest io  or  connection  with  the  land  proposed 
to  be  conveyed  is  inadmissible  as  evidence  of 
title  in  an  action  for  Its  recovery. 

7.  Deed  —  Yauditt  —  Ikdefinitx  Descbxf- 
Tion. 

An  instrument  purporting  to  convey  land, 
In  which  the  description  is  so  vague  and  un- 
certain as  to  be  meaDlngless,  and  there  is  noth- 
ing in  the  deed  by  which  the  identity  of  the 
premises  can  be  ascertained,  Is  void. 

[Ed.  Note. — For  cases  In  point  we  voL  16, 
Cent  Dig.  Deeds,  S  65.] 

8.  TBIAI/—R1CEPT10N  or  Evidence. 

The  order  in  which  evidence  shall  be  re- 
ceived must  to  a  great  d^ree  be  left  to  the 
discretion  of  the  court  trying  the  case,  and, 
unless  that  discretion  has  been  abused,  its  ac- 
tion fumisbefi  no  ground  for  complainL 

[Ed.  Note. — For  caaea  in  point  see  voL  46, 
Cent  Dig.  Trial,  I  139.] 

9.  Navigable  Watebs— Accbbtion. 

The  findings  of  the  jury  that  the  land  in 
controversy  accreted  to  that  owned  by  the  plain- 
tiff are  h4d  to  be  •nstalned  by  the  evidence. 
(Syllabus  by  tAe  Court) 

Error  from  District  Court,  Atchlami  Coun- 
ty; B.  F.  Hudson,  Judge. 

Action  by  Josephine  Stelnweden  and  others 
against  Ella  McBrlde  and  John  McBrlde. 
Judgment  for  plalntiflB.  and  defuidants  bring 
error.  Affirmed. 

Ryan  &  Ryan  and  Jackatm  ft  Ja<^aon.  for 
plaintiffs  in  ottot.  Waggoier.  Dostw  &  Oct. 
tor  defendantH  In  error. 

JOHNSTON,  G.  J.  This  is  a  controversy 
over  a  tract  of  land  which  was  formerly  the 
bed  of  the  Missouri  river.  In  1881  Chrlstoff 
Stelnwedm  acquired  a  fractional  quarter  of 
section  10,  township  S,  range  21,  on  the 
Kansaa  shore  of  the  MlBsourl  rivw.  and 
which  is  dealgnatBd  aa  lot  S.  In  1856  there 
was  a  govemmoit  inrvey  of  the  Kansaa 
land  which  fixed  the  boundaries  of  lot  S, 
and  showed  that  It  extended  to  the  Ksnaaii 
shore  of  the  Missouri  river.  Southwest  of 
lot  3,  and  on  the  opposite  side  of  the  river, 
was  land  that  had  been  surveyed  and  desig- 
nated as  section  33,  township  56,  range  37,  In 
Buchanan  county.  Mo.  It  appears  that  since 
1855  the  channel  of  the  Missouri  rivor  has 
moved  In  a  southerly  direction  from  lot  8. 
and  the  land  formed  against  lot  8  by  the 
shifting  of  the  river  Is  that  whtdi  la  In 
controversy.  Stelnweden,  who  showed  a  good 
paper  title,  at  least,  to  lot  3,  claimed  ttie 
land  aa  an  accretion  to  lot  3,  and  Elln  McBrlde 
claimed  It  as  an  accretion  to  a  part  of  sec- 
tion 83  In  Missouri,  to  which  she  asserted  tt> 
tie  under  certain  conveyances.  John  McBride^ 
the  husband  of  Ella,  occupied  the  land  as  a 
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tenant  of  Stelnweden  from  about  1804  to 
1899.  when  be  denied  his  landlord's  title  and 
refused  to  pay  rental.  Stelnweden  brought 
an  action  against  blm  to  recover  the  land  and 
obtained  a  Judgment  that  he  was  entitled  to 
the  land  and  Its  possession.  Immediately  fol- 
lowing that  Judgment,  and  In  October,  1899, 
McBrlde  altered  Into  a  compromise  agree- 
ment with  Stelnweden.  which,  among  other 
things,  stipulated  that  McBrlde  should  yield 
immediate  possession  of  the  land  and  any 
claim  of  title  or  ownership  In  the  buildings 
or  the  improvemoits  upon  It  Without  any 
change  of  possession,  his  wife,  Ella  McBrlde, 
set  np  a  claim  of  title  to  the  land  under  a 
deed  from  Anna  Smith,'  executed  In  October, 
1800,  and  purporting  to  convey  a  strip  of  land 
In  section  83  which  was  formerly  on  the 
Missouri  shore  of  the  river,  and  later  she 
claimed  under  anotbw  deed  executed  to  her 
by  John  Koch  wever&\  months  after  the 
present  proceeding  was  brought 

Among  the  points  of  contention  at  the  trial 
was  the  location  of  the  main  channel  of  the 
Missouri  river  in  1855,  when  the  Kansas  sur- 
vey was  made,  the  character  of  the  changes 
In  the  channel  of  the  river,  whether  sudden 
or  gradual,  and  the  manner  In  which  ac* 
cretlons  were  formed  as  the  channel  of  the 
rlv»  shifted.  There  was  considerable  con- 
tention also  as  to  whether  there  was  an 
island  In  the  rlvea:  near  the  Kansas  shore  and 
opposite  the  Stelnweden  land.  From  the 
testimony  and  the  findings  of  the  Jury  It  ap- 
pears that  there  was  no  Island  near  lot  S, 
but  that  betwera  1^  and  1866  a  sand  bar 
formed  In  the  river  opposite  and  near  to  the 
land,  and  that  for  a  time  there  was  a  chan- 
nel of  the  river  between  the  sand  bar  and 
the  Kansas  shore  called  the  "Indian  Chute," 
and  through  which  boats  and  rafts  passed 
In  times  of  high  water.  The  main  channel 
of  the  river,  however,  was  between  the  sand 
bar  and  the  Missouri  shore.  The  sand  bar 
at  times  was  partly  covered  with  an  under- 
growth, but  It  did  not  rise  to  the  level  of 
the  shore  lands,  and  It  oversowed  during 
ordinary  high  water.  It  was  shown  and 
found  tiiat  the  alluvial  'deposits  added  to  lot 
8  by  the  shifting  of  the  river  were  formed  In 
such  a  way  as  to  form  accretions  to  that 
lot  The  Jury  also  found  that  Stelnweden 
had  erected  fences  on  the  accreted  land, 
and,  beside*  paying  taxes  levied  against  It, 
had  exercised  authority  and  control  over 
It  dnce  1884.  This  action  was  b^n  In 
January,  1900,  and  the  verdict  and  Judgment 
awarded  the  land  In  controversy  to  Steln- 
weden. Shortly  after  the  rendition  of  the 
Judgment  Stelnweden  died,  and  the  proceed- 
ing and  Judgment  were  revived  In  the  names 
of  his  widow  and  children.  In  their  answers 
the  McBrides  objected  to  the  Jurisdiction  of 
the  court  and  asserted  thnt  the  land  in  con- 
troversy was  in  the  state  of  Missouri.  This 
was  based  on  the  theory  that  the  "Indian 
Chute"  between  lot  3  and  the  aand  bar  spoken 
4>f  woa  the  main  channel  of  the  river;  thai 


the  sand  bar  was  an  island  In  ttie  state  of 
Missouri;  and  that  title  to  it  was  in  that 
state.  If  Stelnweden  established  a  right  to 
the  land  paramount  to  that  claimed  by  the 
McBrides,  they  could  not  avail  themselves 
of  a  title  in  the  state  of  Missouri,  or  any 
other  third  party,  although  It  might  be 
superior  to  that  of  Stelnweden.  Duiffey 
Rafferty,  15  Kan.  0;  Thomas  v.  Rauer,  62 
Kan.  608,  04  Pac.  80;  Christy  v.  Scott.  14 
How.  (U.  S.)  282,  14  L.  Ed.  422. 

The  Missouri  river  Is  a  navigable  stream, 
and  at  the  place  In  question  was  the  boundary 
line  between  the  state  of  Blansas  and  the 
state  of  Missouri.    In  such  a  case  the  middle 
■  line  of  the  main  channel  is  the  boundary  line 
:  between  the  states,  and  the  bed,  and  also 
;  any  Island  between  that  line  and  the  shore 
line,  belongs  to  the  state  in  wliicb  it  is  lo- 
cated.  If  the  boundary  river  changes  Its 
course  gradually  by  the  accretive  process,  the 
boundary  line  follows  the  river  and  Is  In 
the  center  of  the  channel,  but  a  sudden 
change  of  the  channel  by  the  process  known 
!  as  avulsion  does  not  change  or  aCCect  the 
;  boundary  line.  The  rule  was  well  exi»*essed 
]  by  Justice  Brewer,  in  Nebraska  v.  Iowa.  1-13 
;  n.  S.  369,  12  Sup.  Ct  396.  36  L.  Ed.  180. 
I  where  he  said:  "It  Is  settled  law  that  when 
i  grants  of  land  border  on  running  water,  and 
I  the  hanks  are  changed  by  that  gradual  pro- 
cess known  as  accretion,  the  riparian  owner's 
!  boundary  line  still  remains  the  stream,  al- 
though, during  the  years,  by  this  accretion. 
:  the  actual  area  of  his  possessions  may  vary. 
;  *   *   *   It  is  equally  well  setUed  that. 
:  where  a  stream,  which  is  a  boundary,  from 
'  any  cause  suddenly  abandons  its  old  and 
I  seeks  a  new  bed,  sncb  change  of  channel 
works  no  change  of  boundary;  and  that  the 
boundary  remains  as  it  was,  in  the  centre 
of  the  old  channel,  although  no  water  may 
be  flowing  therein.   This  sudden  and  rapid 
change  of  channel  is  termed,  in  the  law. 
avulsion.   In  Gould  on  Waters,  {  159,  It  Is 
,  said:   'But  If  the  change  is  violent  and 
visible,  and  arises  from  a  known  cause,  such 
as  a  freshet,  or  a  cut  through  which  a  new 
channel  Is  formed,  the  original  thread  of  the 
stream  continues  to  mark  the  limits  of  the 
two  estotes.'   2  Bl.  Com.  262;  Angell  on 
Water  Courses,  S  60;  Trustees  of  Hopkins' 
Academy  v.  Dickinson,  9  Cush.  544;  Butte- 
nuth  V.  St  Louis  Bridge  Co.,  123  111.  535, 
17  N.  B.  439,  6  Am.  St  Rep.  545;  Hagan  v. 
Campbell,  8  Port  (Ala.)  9,  S3  Am.  Dec.  2ffT; 
Murry  v  Sermon.  8  N.  O.  56.   These  propo- 
sitions,  which   are  universally  recognized 
as  correct  where  the  boundaries  of  private 
property  touch  on  streams,  are  in  like  man- 
ner recognized  where  the  boundnries  be- 
!  tween  states  or  nations  are,  by  prescription 
i  or  treaty,  found  in  running  watpr.  Accre- 
I  tion,  no  matter  to  which  aide  It  adds  ground, 
:  leaves  the  boundary  still  the  ceuter  ot  tbe 
channel.    Avulsion  has  no  effect  on  boundary, 
,  but  leaves  It  in  the  c^ter  of  tbe  old  channel." 
;  See,  also.  Barney  t.  Keokuk*  94  U.  S.  324. 
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24  Ia  Bd.  224;  Tefferles  t.  Bast  Omaba  Land 
Co.,  134  IT.  S.  178,  10  Sup.  Ct  618,  S3  U  Ed. 
872;  City  of  St.  Louis  T.  Rotz.  138  U.  S.  220, 
11  Sup.  Ct  337,  34  L.  Ed.  041;  St  Antbony 
Falls  Co.  T.  St  Paul  Water  Com'rs,  168  U. 
S.  849,  18  Sap.  Ct  1S7,  42  L.  Ed.  407;  Wood 
T.  Fowlw.  26  Kan.  682,  40  Am.  Bep.  880; 
Penker  t.  Canter.  62  Kan.  863,  63  Pac.  617; 
Perkins  t.  Adams,  132  Mo.  181,  33  8.  W.  77a 

Mow,  there  was  abundant  teatlmony  tend- 
ing to  show  that  the  main  channel  was  soutb- 
west  of  the  sand  bar,  and  that  the  diange  In 
the  course  of  the  river  was  gradual  and  im- 
perceptible. While  the  river  shifted  and  the 
Kansas  shore  line  was  thereby  extended  for 
a  distance  of  about  two  miles,  during  a  period 
of  60  years.  It  waa  accomplished  by  the  pro- 
oess  of  accretion,  and  hence  the  center  <^ 
the  main  channel  of  the  river,  as  it  rons, 
continues  to  be  the  boundary  of  the  state. 

It  has  been  questioned  whether  the  accre- 
tive theory  was  applicable  to  the  Missouri 
river,  with  its  rapid  current,  crooked  course, 
and  unstable  banks;  bnt  the  Supreme  Court 
of  the  United  States  has  determined  that, 
although  the  changm  In  the  channel  of  the 
river  are  greater  and  more  rapid  than  in 
some  others,  the  differences  are  not  such  as 
to  take  It  out  of  the  general  rule  of  accre- 
tion. Jefferles  r.  East  Omaha  Land  Ca, 
supra;  Nebraska  r.  Iowa,  supra. 

The  exclusion  of  evidence  offered  by  the 
McBrldes  is  a  matter  of  complaint  A  deed 
purporting  to  conv^  a  strip  of  land  In  sec- 
tion 38,  as  designated  by  the  Missouri  surv^, 
and  accretions,  executed  by  Anna  Smith  to 
Ella  McBrlde,  was  offered  and  rightly  re- 
fused. Anna  Smith  was  not  shown  to  have 
had  any  title  to  or  connection  with  the  land 
described  in  tbe  deed.  There  was  no  proof, 
or  offer  to  prov^  that  her  deed  was  a  link 
In  a  chain  of  conveyances  from  any  source 
of  title,  nor  that  she  bad  ever  been  In  posses- 
sion of  tbe  land  with  or  without  color  of 
title.  A  deed  from  one  not  shown  to  have 
some  Interest  In  the  land  proposed  to  be  con- 
veyed is  Inadmissible  In  an  action  for  Its  re- 
covery. Bancroft  t.  Chambers,  10  Kan.  364; 
McKlbben  v.  Newell,  41  III.  461;  Kennedy  v. 
Bogert,  7  Berg,  ft  R.  (Pa.)  97 ;  Scrack  v.  Zuh- 
ler,  84  Pa.  38.  Another  deed  purporting  to 
have  been  made  by  Stelnweden  to  Herman 
Koch  was  offered  In  evidence  by  the  Mc- 
Brides  and  excluded.  It  tiad  no  application 
to  the  lands  in  controversy,  as  the  descrip- 
tion was  so  indefinite  as  to  be  meaningless, 
and  the  deed  was  therefore  In^ectual.  The 
attempt  at  description  was  "Beginning  at 
tbe  southwest  corner  of  the  uorthweet  quar- 
ter of  section  No.  thirty-three  (33),  In  town- 
ship No.  fifty-six  (56),  In  range  Na  thirty- 
seven  (87);  thence  north  on  section  line  eighty 
(80)  rods  to  tbe  southwest  comer  of  AU^ 
D.  Smith's  land;  thence  east  to  the  Missonri 
river;  thence  up  the  river  to  the  quarter 
section  line  between  the  northwest  and  the 
southwest  quarters  of  said  section  No.  thirty- 
three  (33);  thence  east  on  said  quarter  sec- 


tion line  to  place  of  beghmlng.**  This  deed 
was  executed  Septembw  3,  1903,  and,  as 
will  be  obserred,  the  caU  **eaBt  to  the  Mis- 
souri rlw&t,"  goes  away  from  the  land  in 
question.  Then  **up  the  river"  leads  still  Car- 
ther  from  the  land,  and  "east  to  the  place 
of  beginning"  is  not  In  the  direction  of  the 
starting  poin^  and  indoees  nothing.  There 
Is  nothing  else  In  the  deed  which  affwds 
means  of  Identlflcatton  of  tbe  land  conv^ed. 
and  hence  the  tnstnunait  tendered  Is  void. 
As  the  Koch  deed  followed  and  iepwdeA 
upon  the  void  one  made  to  blm  no  enor  was 
committed  in  excluding  It 

There  is  complaint  that  the  plaintiff  below 
was  permitted  to  offer  testimony  la  rebuttal, 
which  was  in  fact  evidence  in  chief.  It  ap- 
pears tliat  the  evidence  objected  to,  which 
related  to  the  sand  bar,  was  mainly  rebuttal 
In  character,  bul;  In  any  event  the  order  of 
proof  Is  a  matter  largely  In  the  discretion  of 
the  trial  court,  and  there  la  no  reascm  to 
say  that  that  dlscrettom  has  been  abtised  In 
this  Instance. 

Other  objections  are  made  to  the  rulings 
on  the  admission  of  testimony,  but  they  ai* 
not  deemed  to  be  material. 

There  Is  complaint  of  the  Instmctions,  and 
especially  as  to  tbe  one  which  defined  an 
Island.  Among  other  things  the  court  said: 
'^It  may  be  stated  by  way  of  deflnltioD 
that  to  constitute  an  island  in  a  river  the- 
same  must  be  of  a  pwman«it  character,  not 
merely  surrounded  by  water  wh«i  the  river 
is  high,  but  permanently  surrounded  by  a 
channel  of  the  riw,  and  not  a  sand  bar 
subject  to  overfiow  by  a  rise  in  the  river  and 
connected  with  the  land  when  the  water  is 
low."  In  the  same  connection  the  Jury  were- 
told  that  In  e<Hi8ldering  whether  an  Island  la 
fact  existed,  or  whether  the  land  in  contro- 
versy was  accreted  to  plaintiff's  land,  it 
might  "consider  the  character  and  extent 
of  tbe  claimed  accretion,  the  character  of  the- 
tlmber  growth,  the  relative  size  and  per- 
manency  of  channels,  If  any,  around  tfae- 
clalmed  Island,  as  compared  with  the  sixe 
of  tbe  stream,  the  topography  of  the  land 
in  controversy,  the  character  of  the  soil, 
the  growth,  if  any.  of  timber  or  trees,  the 
testimony  of  the  witnesses,  and.  In  fact;  all 
the  circumstances  as  developed  by  the  testi- 
mony." Whether  the  formation  In  the  riw 
was  a  sand  bar  or  an  Island  was  a  question 
of  fact,  and  was  fairly  presented  to  the  Jury. 
It  did  depend  apon  tiie  ateblll^  of  the  soil 
and  the  size  and  permanence  of  tbe  channels 
around  It  Railroad  Co.  t.  Bchumeler,  7 
Wall.  (U.  S.)  286,  19  L.  Ed.  74;  Shoemaker  v. 
Hatch,  13  Nev.  261;  Gould  on  Waters  (3d 
E^d.)  S  166.  As  the  court  told  the  Jury.  ac> 
cotmt  should  be  taken  of  the  conditions 
named,  and  also  of  a  variety  of  circumstancea 
as  to  the  physical  features  of  the  formation, 
the  growth  upon  it;  and  whether  the  water 
supposed  to  separate  it  from  the  shore  land 
was  there  in  times  of  high  water  only,  or 
during  the  ordinary  stage  of  water  In  the- 
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rlrer.  In  other  instroctloiw  the  Jury  wen 
adTlsed  as  to  the  doctrine  of  accretion  and 
the  manner  In  which  the  formations  maj 
be  made  before  Uie  same  conld  be  regarded 
aa  a  part  of  Steinwedeo'i  land.  There  was 
also  another  Instmction  with  reference  to 
the  volume  of  water  in  the  eo-called  "Indian 
Chate."  which  In  effect  would  separate  it 
from  Stelnweden'B  land  and  preclude  any 
claim  to  the  formations  on  the  west  of  the 
"chute."  A  number  of  Instructions  relating 
to  accretions  to  an  island  were  requested,  and 
their  refusal  Is  a  subject  of  complaint 
But  since  the  Jmr  has  found  as  a  fact  tbat 
no  Island  existed  In  the  river  opposite  the 
Stein weden  land,  they  are  immaterial. 

The  findings  of  the  jury,  as  to  whethw  the 
land  was  accretions  to  that  of  Stelnweden 
are  rigorously  attacked  on  the  ground  of  non- 
support  In  the  erld^ce.  While  there  Is  much 
conflict  In  the  testimony,  we  find  no  difficulty 
in  saying  that  there  la  sufficient  testimony  to 
uphold  the  findings.  There  Is  no  real  con- 
troversy between  the  parties  as  to  the  doc- 
trine of  accretion,  or  the  rule  of  law  appli- 
cable In  cases  like  this.  The  points  of  differ^ 
erence  are  mainly  on  matters  of  fact  and 
tJMse,  we  think,  have  beoi  fftlrly  and  final- 
ly determined  by  the  jury. 

Judgment  affirmed.  All  the  Jostlcefl 
eoncnrrlng. 


BITTHBTBOM  t.  PBTEBSON. 
(Supreme  Court  of  Kansas.  Dec  8,  1905.) 

1.  InjunonoH  —  PsoxBonoH    of  Pubuo 

BlOHT. 

An  lnjunctl<m  will  not  He  it  the  suit  of  a 
private  dasen  to  protect  public  interests. 

iSm.  Note. — For  cases  in  point  see  vol.  27, 
Cent  Dig.  Injnnetlon,  H  205-207.] 

2.  HioHWATB  —  OnnBUonon  —  Bust  bt 
ABxnmiio  OwNKB. 

An  abatting  owner  on  a  highway  has  no 
right  to  an  Injunction  restraining  an  obstruction 
opposite  his  premises  which  does  not  interfere 
with  his  right  of  access. 

[Ed.  Note. — For  cases  In  point  see  voL  20^ 
Cent  Dig.  Highways.  |  435.^ 

8.  Saso— PRiTXOif— SnmciKnoT. 

In  a  suit  by  the  owner  of  land  abutting  a 
40-foot  highway  to  restrain  an  obBtmctTon 
thereof,  allegations  of  the  petition  showing  an 
obstruction  of  20  feet  on  the  side  opposite  bis 
land  did  not  show  an  Interfereoce  wiui  his  right 
of  access 

Error  from  Dlatrlct  Oonrt  Bll«y  Ooontr; 
Sam  Eimbl^  Judge. 

Suit  by  G.  L.  Bntbstrom  against  Pet«r  J. 
PeterMML  From  a  decree  In  favor  of  de- 
foidant,  petitioner  brings  error.  Affirmed. 

Bobwt  J.  Brock,  for  plalntUf  ia  error. 
John  Henln  and  Jolu  O.  HeMin,  for 
d^uidant  Is  enw. 


PER  OC7RIAH.  The  only  question  in- 
volved in  this  proceeding  }n  error  Is  whether 
the  auctions  of  the  plalntUTs  petition  show 
that  he  has  such  a  peculiar  and  special  In- 
terest In  a  public  highway  that  he  may  en- 
join the  obstruction  of  one  side  of  it 

The  petition  mnst  be  interpreted  to  mean 
that  Bellman  dedicated  the  west  20  feet  of 
his  land  to  the  public  for  a  highway,  and 
that  Ruthstrom  purchased  of  Bellman  and 
dedicated  to  the  public  for  the  same  use  a  20- 
foot  strip  of  land  adjoining  the  Bellman  dedi- 
cation on  the  east  bo  that  a  public  road  40 
feet  wide  was  established  on  the  west  side 
of  Bellman's  land,  and  along  the  east  side 
of  the  plaintiff's  land.  No  legal  meaning 
can  be  attached  to  the  stat^ent  that  the 
plaintiff  dedicated  his  own  land  to  his  own 
special  use;  and  the  law  does  not  recognize 
any  such  anomaly  as  a  public-private  or 
prlvate-pubUc  Mghway.  Tliere  is  no  sugges- 
tion In  the  petition  that  the  action  Is  brought 
to  protect  any  reversionary  Interest  which 
the  plalntlfl  might  have  In  the  land  If  the 
public  right  to  Its  use  were  extinguished  by 
the  defendant  f«iclng  It  up.  Only  the  right 
to  use  the  land  as  a  highway  is  sought  to 
be  vindicated,  and  the  only  possible  support 
for  the  claim  on  the  part  of  the  plaintiff  of 
a  special  Interest  In  irach  use  must  found  in 
the  fact  that  his  land  adjoins  it  upon  the 
west  The  only  special  right  which  an  abut- 
ting owner  has  in  a  public  highway  is  that 
of  access  to  his  premises.  When  he  has 
passed  from  his  land  Into  the  road,  his  right 
to  ^vel  there  is  not  different  fnnn  the 
right  enjc^ed  by  other  members  of  the  c<Hn- 
munlty.  Trosper  v.  Com'rs  of  Saline  Co.. 
27  Kan.  S91.  Tbat  an  injunction  will  not  be 
granted  at  tite  suit  of  a  private  citizen  to 
protect  public  Intereeti  la  not  a  subject  of 
debate  in  this  state.  Amusemfflit  Oou  t. 
Topeka,  68  Kan.  802,  74  Pae.  006.  and  case* 
there  cited. 

While  there  are  allegatlona  in  the  petition 
to  the  effect  that  the  plaintiff  Is  denied  ac- 
cess to  his  premises  by  the  special  means  of 
the  20-foot  strip  In  controvert,  there  Is 
nothing  to  Indicate  that  the  west  20  feet 
of  the  road  upon  which  his  land  In  fact 
abuts  Is  in  any  manner  obstructed,  or  that 
it  is  not  ample  to  meet  all  bis  requirements 
as  an  abutting  landowner. 

The  court  cannot  Judicially  declare  that 
a  20-fM>t  strip  of  ground  Is  too  narrow  tar 
plaintiff's  use  as  a  road  to  and  alongside  of 
his  land.  He  does  not  allege  that  it  Is  in- 
adequate in  any  respect,  and  if,  in  fact.  It 
is  sufficient  his  ^)eclal  demands  are  satis- 
fied and  his  Interest  In  the  east  half  of  the 
road  Is  merely  tiiat  of  a  menbw  of  the 
body  politic. 

The  Judgment  oC  tlw  dlatrlct  oonrt  U  af- 
firmed. 
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TRTTB  et  al.  T.  BRANDT. 
(Supreme  Court  of  EaDsas.   Dec.  8,  1905.) 

1.  Public  Lardb— School  Laud  CoNTaA.oHi 

— FOBPBITUBE. 

Where  proceedingt  were  had  In  1898  to 
forfeit  school  land  contracti,  under  L<aw9 
1878,  p.  288,  e.  161,  i  2  (Oen.  St  19U1,  8  6356). 
whidi  were  void,  and  the  parchasers  under  the 
contracts  afterward  tender  to  the  count/  treao- 
urer  i>a7ment  of  the  principal,  with  interest, 
and  delinquent  taxes,  before  any  other  proceed* 
ings  have  been  begun  and  before  the  nghta  of 
third  parties  have  intervened,  upon  a  refusal  of 
the  treasurer  to  accept  the  payments,  mandamuB 
will  lie  to  compel  him  to  receive  the  same  and 
to  issue  his  duplicate  receipts  therefor. 

2.  Saub— NonoB  OF  Fobfeitttbe— Sebvicb. 

A  sheriff's  retnrn  of  service  of  notice  of 
forfeiture  of  school  land  contracts,  which  states 
that  he  "found  no  one  In  posaeaaion"  of  the 
land,  la  not  a  finding  or  return  that  no  one  waa 
in  poaaession,  and  a  forfeltura  cannot  ba  based 
upon  such  a  return. 
iSyllaboa  by  the  Court) 

Application  by  J.  T.  True  and  otibera 
agaliut  B.  B.  Brandt  tor  writ  of  mandamiu. 

Allowed. 

L.  a  Troe,  tor  plalntUT.  H.  J.  Hanrl 
(P.  A.  Mc^era,  of  oounsel),  for  defendant 

PORTEB,  J.  Original  proceedlnga  in  man- 
damnB  to  compel  the  treasarer  of  Oraham 
coonty  to  acc^t  the  principal.  Interest,  and  de- 
linquent taxes  upon  certain  school  land  con- 
tracts, and  to  Issue  duplicate  receipts  there- 
for. Plaintiffs  move  for  Judgment  on  tbe 
pleadings. 

In  September,  1884,  the  land  in  question, 
160  acres,  was  school  land,  subject  to  sale, 
and  was  sold  according  to  law  to  one  Lyman 
for  $8  per  acre,  to  be  paid  for  one-tenth 
cash  and  the  remainder  on  or  before  20  years, 
with  6  per  cent  annual  int^^st  Lyman  as- 
signed the  certificates  of  purchase,  one  for 
each  40  acres,  to  plaintiffs.  The  certificates 
and  assignments  were  duly  recorded,  and 
plaintiffs  entered  into  possession  and  m.ide 
the  annual  Interest  payments  until  October, 
1805,  when  they  made  default  In  the  interest, 
which  default  contlnnes  to  this  time,  unless 
It  has  been  avoided  by  the  offer  'of  payment 
hereinafter  mentioned.  January  12,  1^8,  an 
attempt  was  made  to  forfeit  the  contracts  for 
nonpayment  of  interest,  by  proceedings  un- 
der Laws  1879,  p.  288,  c.  161,  S  2:  Gen.  St 
1901,  S  6356.  The  coimty  clerk  Issued  four 
notices,  one  for  each  40  acres,  and  the  sher- 
iff made  separate  returns  upon  each  notice 
as  follows:  "B«celTed  tbls  notice  this  13tb 
day  of  January,  1898,  and  served  the  same  by 
going  to  the  withln-deacrlbeti  land,  and  found 
no  one  In  posRe:<Pion,  The  wlthln-named  J. 
A.  Kinnnmnn,  J.  F.  True,  and  G.  H.  Fierson 
cannot  be  found  In  this  county.  D.  O.  Green- 
wood, Sheriff."  Later,  and  on  January  18, 
1898,  the  second  was  made  as  follows:  "Re- 
ceived this  writ  this  IStb  day  of  January, 
1S9S.  Served  the  same  by  jios^ng  a  true  and 
certified  copy  on  the  wlthln-descrlbed  land, 
and  malted  a  true  and  certified  copy  to  J.  F. 


True  at  Newman,  Kan.,  and  mailed  a  true 
and  certified  copy  to  G.  H.  Pierson  at  Kansas 
City,  Mo.,  and  posted  a  true  and  cortlfled  copy 
In  a  conspicuous  place  in  tbe  conntj  clerk's 
oflSce  tbls  ]9tb  day  of  Jannaxy,  188&  D.  GL 
Greenwood,  Sheriff." 

On  the  21st  day  of  September,  19(Mi,  plain- 
tiffs tendered  to  defendant,  as  treasarer,  the 
following  snms: 


Balance  of  principal  9432  00 

Interest  in  balance  dn&  from  ^te  of 
default  in  1885   298  20 

Delinquent  taxes,  as  reported  by  tbe 
county  treasurer   86  42 

Interest  on  delinquent  taxes  to  date 
of  tender   21  ffS 

Costa  claimed  by  county  clerk,  but  dis- 
puted by  plalntifls   2  13 

Taxes  for  1887  to  and  Including  190^ 
without  intenst   124  18 


$875  78 

Plaintlflh  at  tbe  same,  time  dananded  du- 
plicate receipts  tber^or,  as  provided  in  Gen. 
St  1901,  g  6376.  In  order  that  they  might 
obtain  a  patoit  for  the  land.  Plaintiffs  stand 
t^n  the  right  of  a  purchaser  of  school  land 
to  deliberately  default  in  his  payment  of 
Interest  and  taxes,  and  In  a  measure  to  spec- 
ulate upon  the  rise  or  fall  In  tbe  market  val- 
ue of  such  land.s,  and,  in  the  event  of  a  sub- 
stantial Increase  In  value  thereof,  to  come  in 
at  any  time  before  a  valid  forfeiture  and  re- 
deem by  paying  the  principal,  interest,  and 
taxes.  The  petition  contains  this  language: 
"Eighth.  Plaintiffs  say  that  on  the  21st  day 
of  September,  1905,  said  land  not  baring 
been  sold  to  any  other  party,  and  they  de- 
siring, notwithstanding  tbelr  default,  to  re- 
deem the  same  and  secure  a  patent  therefor, 
tendered  and  offered  to  pay  to  tbe  derendnnt, 
as  treasurer  of  Graham  county,  Kan.,  the 
above  sum  of  $875.78."  Tbe  answer  admits 
everythiug  pleaded  by  plaintiffs,  unless  it  Is 
tbe  fact  of  their  continued  imssesslon  of  the 
land,  to  which  we  shall  hereafter  refer,  and 
sets  up  tbe  attempted  forfeiture  proceedlnga 
in  full,  even  to  tbe  extent  of  averring  the  Ir- 
regularity of  the  county  clerk  In  issuing  sep- 
arate notices  for  each  40  acres,  Instead  of  In- 
cluding in  such  notice  "all  tracts  of  land 
sold  to  the  same  purchaser,"  as  provided  in 
Geo.  St  1901,  i  6356.  It  is  further  averred 
that  relying  upon  tbe  forfeiture,  tbe  board 
of  connty  commissioners  with  tbe  county  su- 
perintendent of  schools  and  county  clerk  of 
Graham  county  leased  this  land  on  the  7tb 
day  of  October,  1902,  for  a  period  of  three 
years  from  January  1,  1903,  to  one  W.  W. 
Coder,  who  "ha,a  ever  since  paid  said  rental 
In  advance,  and  is  not  now  in  default  therein, 
and  is  in  the  actual  and  peaceable  possession 
of  said  land  under  and  by  virtue  of  said 
lease."  This  Is  at  least  a  qualified  denial 
of  plalntifTs  averment  that  ever  since  they 
purchased  the  contracts  th^  have  been  in 
the  possession  of  tbe  land  and  Improvements 
thereon,  and  have  never  been  ejected  thcre- 
froDL  In  the  answer  defendant  asks  that 
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leaTO  be  given  to  make  the  leasee  a  i>art7i 
In  order  that  bla  int«BBta  may  be  detonnln- 
«d.  To  grant  tbla  would  be  nbaTalllng.  Tbe 
lease  by  Its  tnms  will  expire  on  January  6. 
1806,  less  than  80  days  after  this  dedirion 
will  be  announced,  and  his  Intwests  would 
not  warrant  him  In  making  any  defense  to 
this  proceeding,  eren  If  he  were  a  pn/per 
party  here,  which  we  do  not  decide.  In  an- 
swer to  plaintiff's  brief  defendant  has  filed 
one  copy  of  a  16-Ilne  briet  In  which  it  Is 
said :  "The  Interests  of  the  state  permanent 
school  funds  are  Tlta%  InTolved.  If  It  Is 
the  law  that  lapse  of  time  and  presumpttve 
iicqnlescence  does  not  avail,  the  defendant 
has  no  standing  In  this  case."  This  concedes 
all  the  contentions  of  plalntUEs  as  to  tbe  In- 
validity of  the  torf^tnre  proceedings,  and 
rests  the  defense  entirely  upon  the  delay 
and  presumed  acquiescence  of  plaintiffs.  In 
fact,  upon  the  authority  of  Furniture  Go.  v. 
Spencer,  SO  Kan.  168,  S2  Fa&  426,  the  serv- 
ice of  the  notice  of  forfeiture  Is  void.  Tbe 
first  return  is  Insufficient  for  tbe  reason  that 
it  states  that  the  sheriff  'Vound  no  one  to 
possession,"  whleh  is  not  a  stotement  to  the 
effect  that  no  one  was  In  posseAslon.  Knott 
V.  Tade,  68  Kan.  94,  48  Pac.  S61 ;  Furniture 
Co.  V.  Spencer,  supra.  And  what  purporto 
to  have  been  done  under  the  second  return, 
being  based  upon  the  previous  return  as  to 
possession,  Is  void. 

Before  mandamus  will  lie  to  compel  defend- 
ant to  perform,  plaintiffs  must  show  a  clear 
legal  right  in  themselves  and  a  snbstantfal 
compliance  with  all  the  reqolremento  of  the 
law  upon  their  part  Their  righto  are  the 
righto  of  purchasers  nndor  the  school  land 
contracts.  TlKy  gave  a  bond  tor  the  pay* 
ment  of  the  purchase  prlce^  and  it  Is  Insist- 
ed that,  toesmudi  as  the  stoto  could  maintain 
an  action  upon  this  bond  at  any  time  within 
five  years  after  ito  maturity  to  1004,  plaln- 
tlCTS  should  be  given  at  least  some  time  after 
1904  to  bring  mandamus,  wtdcb  remedy  in 
this  Instonce  amouuto  to  an  attempt  to  com- 
pel specific  performance,  attonpted  for- 
feiture was  void  and,  unless  we  can  say  tiiat 
by  reason  of  their  laches  and  acquiescence 
platotiffs  are  estojfped,  they  are  mtltled  to 
the  writ  The  lessee,  Coder,  went  into  pos- 
session of  the  land  2  years  and  8  months  be- 
fore  these  proceedings  were  begun.  His  pos- 
session was,  of  course,  notice  to  plsintlffs 
of  an  adverse  claim,  and  put  than  upon  in- 
quiry, but  It  can  be  said  that,  had  th^  made 
Inquiry,  they  would  have  dlscovmd  only  the 
void  proceedings  which  to  law  bound  no  one. 
To  hold  that  even  actual  notice  of  the  void 
proceedings  and  toilure  to  assert  tbelr  claim, 
or  to  tender  the  detoulted  payments,  estop- 
ped philntlffs,  would  be  to  soy  that  their 
rights  as  purchasers  wen  forftited  by  delay 
and  acquiescence  alone.  The  void  proceed- 
ings themselves  can  add  nothing  to  the  laches 
of  plaintiffs.  Either  the  delay  of  platotiffs 
to  assert  their  rights  must  be  held  to  work  a  i 
forfeiture  or  there  was  none;  and  forfeitures  ' 


are  discouraged  Instead  of  favored  to  law. 
Hansen  v.  Wilscm,  40  Kan.  211,  214,  18  Paa 
717.  Besides,  the  only  way  to  which  the 
stoto  coidd  be  prejudiced  la  by  the  failure 
to  reallae  the  enhanced  value  of  tlie  land, 
which  is  a  speculative  consideration.  It  ap- 
pears from  the  answer  that  the  value  of  this 
land  is  now  $1,600,  and  it  was  appraised  to 
1S84  at  9480.  The  stote,  however,  to  addi- 
tion to  the  one-tenth  payment,  received  from 
platotiffs  the  annual  toterest  for  10  years 
(from  1884  to  1896),  amounting  to  9239.20. 
and  is  now  offered  the  balance  of  the  pur- 
chase price,  with  10  years*  toterest,  which. 
If  accepted,  would  make  the  amount,  toctod- 
ing  taxes  and  toterest,  which  the  stote  re- 
ceives, 91.18a  To  hold  In  a  case  lilu  this, 
where  It  apprars  that  the  laud  has  increased 
gveatly  to  value,  that  delay  akme  works  a 
fbrftiture,  and  in  a  case  where  It  should  ap- 
pear fbat  the  Inarease  to  value  was  slight 
or  only  normal,  no  forfeiture  should  result, 
would  not  be  sound  in  principle. 

The  policy  of  the  stoto  has  beoi  to  encoor* 
age  tbe  settlonent  and  sale  of  school  lands. 
In  1883  the  Leglslatore  ivovided  that  a  pnr^ 
chasw  who  was  not  in  default  might  sur- 
rmder  his  certificate  and  toke  out  a  new  one 
running  20  years  longer.  This  applied  only 
to  pnrchasea  nude  prior  to  tbe  act  In  1903 
the  Legislature  extended  tiUs  privilege  to  all 
purchasers  wlio  had  made  partial  paymento 
and  were  not  in  default  end  also  to  toose 
who,  "^tog  in  default  of  such  purchase  mon- 
ey and  intei*^  past  due,  and  taxes  i»ist  due 
upon  tbe  land,  will  pay  up  to  full  all  such 
delinquent  interest  and  toxes."  Laws  1908, 
p.  72S,  a  477,  |  1.  The  act  further  provides 
that  if  toterest  lias  been  paid  for  more  than 
16  years,  the  new  certificates  shall  bear  in- 
terest at  4.  Instead  of  6,  per  cent  If  tbe 
stote  is  willliv  to  grant  a  purchase  of 
school  land,  who  has  be&i  to  default  s  20- 
year  extension  upon  his  paying  up  the  Inter- 
est and  taxes  past  due.  It  manifestly  ought 
not  to  object  to  his  paying  the  principal  et 
the  same  time  and  taking  his  patent  instead 
of  a  new  contract  So  the  right  asserted 
by  plalutlffs  Is  seen  to  be  within  tbe  policy 
of  tbe  state  In  reference  to  tbe  sale  of  school 
lands,  and,  the  forfeltore  proceedings  being 
void,  we  are  of  the  <^Inlou  that  upon  the 
pleadings  plaintiffs  are  entitled  to  Judgment 

Tbe  peremptory  writ  will  be  allowed.  All 
the  Justices  concurring. 


STOWELL  V.  KERR  et  al. 

(Supreme  Court  of  Kansaa  Dec.  9,  1005.) 

1.  houbstead  ■—  exehftion  —  bquitabia 
Title. 

A  homestead  exemption  mar  be  dalmed  by 
a  debtor  in  land  to  which  be  has  only  tbe 
equitable  title,  where  be  occupies  the  land  with 
his  family  as  a  home. 

[Ed.  Note. — For  cases  in  poinL  Me  vol,  25l 
CeuL  Dig.  Homestead.  1  m] 
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2.  Sau— What  Cohctitutct. 

Where  land  Is  purchased  vith  the  definite 
Intention  of  making  it  a  homestead,  and  im- 
mediately aftwwara  tht  parcfaaser  and  his 
family  fO  into  possession  of  the  same  and  con- 
tinue to  occupy  it  as  their  homestead,  a  Judg- 
ment snbslstinf  esalnat  bfm  at  the  time  of  the 
pun^iaae  will  not  become  a  Iten  thereon. 
'  [Bd.  Notsu — ^For  cases  tn  point,  see  vol.  % 
Gent  Dfs.  Appeal  and  Drror,  H  80,  186-140J 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Nemetia  Coun- 
ty;  Wm.  L  Stuart,  Judge. 

Proceeding  by  John  Stowell  against  Thom- 
n  A.  Km  and  others.  Judgm^t  for  defei^- 
antB,  and  plafntUT  brings  error.  Affirmed. 

John  Btowell,  In  pra  per.  J.  BL  BttUwell, 
for  defendlanti  In  error. 

JOHNSTON,  a  J.  In  this  proceeding  Jobn 
Stowell  to  sablect  an  80-Bcre  tnuA  of 
land,  oeevtplea  Tluunas  A.  San  and  bla 
family  a>  a  bome^  to  the  paymwt  of  a  indg^ 
ment  agalnat  Kerr  and  in  fam  of  StowetL 
The  judgment  was  roidered  In  the  Justice 
court,  and  an  abetract  of  It  waa  filed  In  dke 
district  comt  im  December  6,  1900.  It  ap* 
pears  that  the  Kwra  taidnced  S.  F.  SBttaggr, 
a  relatlva  by  marriage^  to  pnrduuw  a  home 
ft>r  them,  and  he  did  so  by  buying  40  acres 
on  April  8,  19^,  and  a  contlgnooe  dO^cre 
tract  «i  FrtHniary  1,  1904.  The  pnrehaae 
money  was  advanced  by  ^ringer,  and  the 
title  was  taken  in  Ua  name  as  secority  for 
the  money  adranced.  The  land  was  bought 
by  Springer  with  Oi»  Intention  Uiat  Kerr  and 
ftunlly  ihonld  occvpy  It  as  a  mral  homestead. 
It  waa  bnmedlately  occopled  the  Kerrs  aa 
their  home — an  occupancy  which  has  contin- 
ued ever  since  the  pnrehaae.  The  court  held 
that  the  judgment  Uen  did  not  attach  to  die 
land.  The  judgment  of  Stowell  ai^ears  to 
bare  beoi  valid  and  subsisting  whoi  the  land 
was  purchased,  and,  of  course,  it  became  a 
Uen  on  all  pr<^rty  of  Kerr  which  was  sub* 
ject  to  judgment  liens.  It  can  never  take 
precedence,  however,  of  a  homeetead  right, 
nor  In  any  way  affect  a  homestead.  Eerr 
had  an  equitable  Intoest  In  the  land  in  ques- 
tion— an  Intweat  sufficient  to  uphold  a  home- 
stead right  Tarrant  r.  Swain,  16  Kan.  146 ; 
Moore  V.  Reeves,  15  Kan.  160; 

Plaintiff  argnea  that,  as  the  judgment  waa 
<m  file  and  In  force  when  the  land  was  pur- 
chased, the  ll&i  of  the  judgment  attached  In- 
stantly, and  befcnre  the  land  became  Invested 
with  the  homestead  character.  As  the  land 
was  purchased  with  the  definite  intention  to 
make  it  a  homestead,  it  bad  the  homestead 
character  from  the  bc^nnlng.  Tbe  law  does 
not  prohibit  a  judgment  debtor  from  procur 
Ing  a  homeetead  which  will  t>e  exempt  from 
forced  sale  for  debts,  nor  is  there  anything  in 
Ite  purpose  warranting  the  view  that  In  the 
purchase  of  a  homestead  a  judgment  Hen  will 
outrun  a  homestead  Intereat  Oh  the  other 
band,  the  homestead  law  is  given  a  practical 
and  liberal  interpretation  in  keeping  with  its 
poll(7  and  purposfc   While  occupancy  Is  an 


essential  feature  ot  a  homestead  right.  It  It 
well  known  that  CMnpIete  occnpancy  at  the 
moment  of  purchase  Is  frequently  Impractie- 
abl&  So  it  was  said  In  Edwards  v.  Fry,  9 
Kan.  417:  "We  know  that  the  purdiaae  at  a 
homestead,  and  the  removal  onto  It;  cannot 
be  made  momentarily  contemporaneona.  It 
takes  time  for  a  parQr  In  poesession  to  move 
out  and  then  more  time  for  the  purchase'  to 
move  in.  Repairs  may  have  to  be  made,  tjr 
buildings  partially  or  wbolly  erected.  Now. 
the  law  does  not  wait  till  all  this  baa  been 
done,  and  the  purchaser  actually  aettled  In 
his  new  home,  before  attaching  to  It  tbe  invio- 
lability of  a  homestead.  A  purchase  of  a 
homestead  with  a  view  to  occupancy,  fol- 
lowed by  occupancy  within  a  reasonable  time, 
may  secure  ab  initio  a  homestead  inviolabil- 
ity." On  the  purchase  of  a  homestead  there 
sboold  be  such  occnpancy  as  the  altuatlon 
warrants,  and  to  preserve  the  homestead 
character  full  occupancy  as  a  re^dence 
ahonld  be  taken  within  a  reasonable  time; 
and,  if  that  Is  done,  tbe  occnpancy  will  re- 
late back  to  the  time  when  the  pn^erty  waa 
purchased  with  tbe  bona  flde  \nteot  to  make 
it  a  homestead.  Swenson  v.  Kldil,  Zt  Ksn. 
SS8:  Gilworth  v,  Cody,  21  Kan.  702;  Loan 
Ass'n  T.  Watson,  40  Kan.  182,  25  Paa  080; 
Upton  T.  Coron,  00  Kan.  1,  55  Pac.  284*  72* 
Am.  St  R^  841 ;  Neumaiw  t.  Ylnoent;  41 
Minn.  481.  43  N.  W.  876;  Reske  T.  RcAe^ 
51  Ulch.  541,  16  N.  W.  805,  47  Am.  B^.  594; 
Scofleld  V.  Hopkins,  61  Wis.  870,  21  N.  W. 
259;  15  A.  A  B.  Encyc;  of  U  (2d  Bd.)  57& 

There  appears  to  be  no  reason  for  tbe  claim 
that  ecmsldaable  time  interrowd  betweuk 
the  purchase  and  tbe  occnpancy.  PlaintUT 
bases  bis  claim  on  tlie  fact  tiiat  aereral 
months  Intervened  between  the  time  of  pur- 
diase  of  tbe  two  tracts  which  constituted  the- 
homestead.  The  statonent  in  tbe  answer, 
on  which  tbe  mllng  and  judgment  ot  the  dis- 
trict court  rests;  is  that  immediate^  after 
tbe  purchase  Thomas  A.  Kerr  and  his  family 
wait  Into  tbe  possession  of  the  land,  and  haT» 
ever  since  occupied  the  same  as  th^r  home- 
stead. This  means  that  possesslMi  Immedi- 
ately followed  the  pmnduisa,  whenever 
and  not  that  there  was  no  occupancy  sntlf 
the  purchase  of  tbe  second  tract  Under  ttw- 
facts  presented  the  land  waa  acquired  fbr  a 
homestead  In  good  faith.  It  was  oocQpied 
and  used  for  that  purpose^  and  tbe  Stowdl 
jugment  never  became  a  lien  iqwn  it 

Jn^sment  affirmed.  All  tb»  JusUoea  con- 
curring. 


BOARD  OF  COM'RB  OP  JOHNSON  COUN- 
TY et  aL  v.  MINNEAR. 
(Supreme  Court  of  Kansas.   Dec.  0,  1906.) 
1.  HlOHWATS — ESTABLIBHlCKlfT. 

Under  section  6044,  Oen.  St  1901.  a  road 
may  tie  legally  established  by  the  boojd  of  coun- 
ty commiBsloners,  if  the  proceedings  prescribed 
by  law  for  the  establishment  of  public  hi|^ 
ways  generally  are  followed,  and  sodl  road  Is- 
established  as  a  public  highway. 
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2.  Sams— Pronoir. 

The  man  fact  Out  the  word  "prints"  la 
used  in  the  petition  and  other  papers  and  pro- 
ceedings relating  to  the  establishment  of  a  road 
under  the  above-mentioned  statute  as  a  part  of 
the  description  thereof  will  not  affect  the  va- 
INBty  €t  a  road  ao  sstabllslied. 

[Bd.  Nota^For  caaaa  in  point,  see  toL  25, 
Gent.  Dig.  HIgfawari,  11  62»  68.] 

(Byllabaa  by  the  Coort.) 

Error  from  District  Oourt,  Johnson  Coun- 
ty:  W.  H.  Sheldon.  Jnd£e. 

Pioceedings  by  the  board  of  county  com- 
mlsslonen  of  Johnson  county  and  others  for 
the  laying  ont  of  a  road.  From  allowance 
of  damagea  James  G.  Minnear  brought  error 
to  the  district  court,  where  the  proceedings 
were  rerersed,  and  the  commtBsloners  and 
others  bring  error.  Reversed. 

John  T.  Little  and  Chas.  C.  Hoge,  for 
plain tUEs  In  error.  J.  P.  Hlndman,  for  de- 
fendant in  error. 

GRAVES,  J.  This  case  Involves  the  validi- 
ty of  a  road.  The  jirialntlS  in  error  Small- 
wood,  having  no  outlet  from  his  premises, 
petitioned  the  board  of  county  commlBsloners 
to  locate  a  road  16^  feet  wide  from  his 
{K-emlses  over  a  40-acre  tract  of  land  owned 
by  the  defendant  in  error  to  a  public  high- 
way. The  petition  was  signed  by  20  other 
bonseholders,  as  In  ordinary  cases.  All  the 
steps  prescribed  by  law  for  the  establlah- 
ment  of  a  public  highway  were  taken  under 
this  petition.  The  j>etitlon  was  the  ordinary 
printed  form  with  the  words  "private"  writ- 
ten before  the  word  "road."  This  word 
"private"  also  appeared  In  the  published 
notice  of  the  filing  of  the  petition,  and  in 
the  proceedings  of  the  commissioners,  but  a 
full  and  specific  dracrlption  of  the  road  pro- 
posed,  stating  Its  width,  the  point  of  be- 
ginning and  termination,  and  the  land  upon 
which  It  was  to  be  located,  was  given  In  the 
petition,  notices,  and  other  proceedings.  The 
landowner  met  with  the  viewers  and  pre- 
sented a  claim  for  ¥300  as  damages  sustained 
by  him  on  account  of  the  location  of  the 
road.  The  viewers  reported  that  said  route 
was  practical,  and  of  public  utility,  and  rec- 
ommended the  establishment  of  the  -  road. 
They  awarded  the  landowner  $56.80  as  dam- 
ages. On  December  14,  1903,  the  board  of 
county  commissioners,  in  regular  session,  aft- 
er considering  the  report  of  the  viewers  and 
other  proceedings,  found  that  said  road  was 
of  public  utility,  and  ordered  that  it  be  es- 
tablished as  a  public  highway  and  opened  for 
public  travel  when  all  costs  were  paid.  The 
landowner  was  allowed  the  amount  of  dam- 
ages awarded  by  the  viewers.  Instead  of  ap- 
pealing from  the  award  of  damages,  the  own- 
er filed  a  petition  In  error  In  the  district  court, 
with  a  transcript  of  the  proceedings  had  be- 
fore the  commissioners,  and  asked  that  the 
action  of  said  board  be  vacated  as  with- 
out authority  and  void.  The  district  court 
granted  the  prayer  of  the  petition.  Small- 
wood  and  the  commissioners  come  to  this 


court  by  petition  In  error  and  ask  that  ttie 
judgment  of  the  district  court  be  reversed.  . 

The  landown^  claimed  In  the  district  court, 
as  be  does  here,  that,  the  proposed  road  hav- 
ing been  designated  In  the  petition  and  other 
papers  as  a  private  road,  do  Jurisdiction  was 
conferred  upon  the  board  to  locate  and  es- 
tablish a  public  road,  and  tho-efore  all  ac- 
tion taken  under  said  petition  was  illegal  and 
void.   This  is  the  controlling  question  pre- 
sented.  The  same   proposition   was  con- 
sidered by  this  court  in  the  case  of  Howard 
T.  Schmidt,  79  Pac.  142,  and  decided  ad- 
veraely  to  the  contention  of  the  defendant 
in  error.   The  use  of  the  word  "private"  in 
the  designation  of  this  kind  of  a  road  is  a 
matter  of  very  little  importance,  and  should 
not  mislead  any  one.   There  is  no  such  thing 
in  this  state  as  a  private  road  in  the  sense 
that  the  land  of  one  person  can  be  ap- 
proiulated  to  the  exclusive  use  and  owner- 
ship of  another.  The  words  "private  road," 
therefore,  when  used  in  such  sense,  is  an 
expression  without  fbrce  or  meaning.  In  a 
certain  sense,  however,  the  road  in  ques- 
tion Is  a  iHlvate  one,  and  the  designation 
"private  road"  as  aptly  as  any  other  term 
describes  its  character.   This  road  was  evi- 
dently applied  for  and  established  under 
section  6044,  Gen.  St  1901,  which  reads: 
"That  whenever  the  premises  of  any  person 
in  this  state  shall  be  so  completely  surround- 
ed by  adjoining  lands,  the  property  of  other 
persons,  as  to  be  without  access  to  any  pub- 
lic highway,  then  such  person  may  petition 
the  board  of  county  commissioners  of  the 
county  in  which  such  premises  lie  for  a 
road  through  some  portion  of  the  adjoining 
lands,  and  the  board  shall  on  the  presenta- 
tion of  such  petition  proceed  in  accordance 
with  the  provisions  of  the  foregoing  sections 
to  lay  out  such  road,  make  i^turns  of  plats, 
and  allow  damages,  If  any  should  be  held  or 
allowed,  provided  said  road  shall  not  ex- 
ceed twenty-five  feet  In  wldUi,  and  be  laid 
out  upon  the  section  or  half-eectlon  lines 
when  practicable."   Under  this  section  a 
valid  road  may  be  established  which  is  only 
16%  feet  wide.   Such  a  road  Is  not  a  public 
highway  as  ordinarily  understood.   Its  width 
is  different ;  its  object  exceptional.  Its  princi- 
pal purpose  Is  to  accommodate  the  petitioner. 
In  a  large  sense  It  Is  a  private  road,  but  In  a 
more  limited  view  It  is  also  a  public  road, 
in  that  It  provides  at  public  expense  a  free 
and  open  highway  by  which  the  general 
public  can  go  to  and  from  the  premises  of 
the  petitioner,  as  business  or  pleasure  may 
require.   This  limited  use  by  the  public  Is 
sufficient  to  give  such  a  road  all  the  legal 
characteristica  of  a  public  highway.  Elliott 
on  Boads  and  Streets  (2d  Bd.)  1 1^;  Masters 
T.  McHolland,  12  Kan.  17;  Bankhead  v. 
Brown,  2S  Iowa,  540;  Butte,  etc.,  R.  R.  v. 
Montana,  etc.,  R.  R  (Mont)  41  Pac.  282,  31  L. 
R.  A.  298,  SO  Am.  St  Rep.  608.   The  word 
"private"  In  the  petition  does  not  therefore, 
when  construed  In  connection  with  the  gen- 
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eral  description  given  therein  of  the  proposed 
highway,  have  any  controlling  significance. 
Howard  t.  Schmidt,  supra.  The  road  was 
legally  established. 

The  defendant  has  objected  to  the  Juris- 
diction of  this  court  because  the  record  does 
not  show  that  the  amount  In  controversy  ex- 
ceeds $100,  bat  this  objection  has  been  met  by 
affidavits  Qled  with  the  case-made.  Jones 
V.  Kellogg,  Kl  Kan.  268,  33  Pac.  997,  87  Am. 
St.  Rep.  278;  Railroad  Co.  v.  Spanldlng,  69 
Kan.  431,  77  Pac.  106,  66  L.  R.  A.  58. 

The  Judgment  of  the  district  court  Is  re- 
versed, the  cause  remanded,  and  the  court 
directed  to  carry  out  the  views  herein  ex- 
pressed. All  the  Justices  concnxrlng. 


WHITB  et  aL  T.  DBMINO. 

(Supreme  Court  of  Kansas.  Dec.  9,  1900.) 
Ebbor— DiBiassAL— DBFEonvK  Bbibf. 

When  the  brief  of  a  plaintiff  Id  error  Ig- 
nores the  requirements  of  rule  10  of  this  court 
(70  Pac.  ix)  and  makes  oo  specific  allegations 
of  prrore  as  required  by  lieading  2,  but  objects 
generally  to  instructions  of  the  court  without 
setting  the  same  out  in  fall  as  required  by 
hcDding  3  of  said  rule,  this  court  will,  in  its 
discretion,  dismiss  the  case. 

(Syllabus  by  the  Court) 

Brror  from  District  Court,  Jackson  Coim- 
tyi  Marshall  Gepbart,  Judge. 

Action  between  William  WUte  and  others 
against  Hairy  M.  Demlng.  Fran  the  Judg- 
ment, White  and  otbm  brins  error.  Dis- 
missed. 

W.  W.  Harvey,  for  plaintiffs  in  error. 
Frank  Doster,  for  defiant  In  error. 

SMITH,  J.  In  this  case  the  plaintlfiT  In 
error  makes  no  specific  allegation  of  error, 
unless  it  be  in  saying  that  the  court  erred 
in  giving  instruction  No.  6,  which  is  not  set 
out  in  full,  nor  even  a  reference  to  the  page 
of  the  record  where  it  can  be  foimd.  It  wns 
also  said  "that  the  Instructions  given  by  the 
trial  court  on  adverse  possession  were  er- 
roneous as  applied  to  this  case,"  and  no  fur- 
ther indication  Is  given  as  to  the  instructions 
referred  to,  either  by  setting  them  out  In 
full,  giving  their  number,  or  referring  to  the 
page  of  the  record  where  they  can  be  found. 
It  Is  true  the  record  in  this  case  la  not  large, 
and  this  court  has  carefully  considered  the 
errors  supposed  to  be  referred  to  by  the 
plaintiff  In  error,  and  should  affirm  the  de- 
cision In  this  case  were  they  passed  upon. 

However,  as  there  seems  to  be  a  growing 
disregard  of  the  simple  requirements  of  the 
rules  of  this  court,  which  often  Imposes  upon 
the  court  much  unnecessary  labor  and  an- 
noyance in  searching  records  which  would 
be  obviated  were  the  rules  complied  with, 
we  take  this  occasion,  since  no  Injustice  is 
done  thereby,  to  call  attention  to  thl»  matter 
and  for  this  reason  dismiss  tbla  case.  AH 
the  Justices  concurring. 


STATB  T.  TINKLER. 
^Supreme  Court  of  Kansas.   Nov.  11,  19(Kt.) 

1.  Bapb  —  "ITKUwrni."    Intkbcoubsk  — 
Hbakino  or  Tebms. 

Section  2016,  Gen.  St  1001,  defines  a  crime 
against  a  female  under  18  years  of  age.  The 
word  "unlawfully,"  as  used  In  said  section  is 
used  in  the  sense  of  "without  authority  of  law" 
or  "not  permitted  by  law." 

2.  SaHB— EVIOBNCB— SunrioiEKOT. 

Elvidence  tbaX  the  defendant  carnally  knew 
the  child,  that  she  was  under  18  years  of  age, 
and  that  he  was  not  married  to  her  at  the  tfme^ 
is  sufficient  to  sustain  a  charge. 
(Syllabus  by  the  Court.} 

Appeal  from  District  Court,  Saline  County ; 
B.  a,  Reea,  Judge. 
Jease  Tinkler  was  emvlcted  of  crime,  and 

appeals.  Affirmed. 

David  Ritehle  and  Corder  &  Hunt,  for  ap- 
pellant C.  C.  Coleman,  Atty.  Oen.,  and  CL  W. 
Burch,  for  the  State. 

SMITH,  J.  The  counsel  for  the  defendant 
in  this  case  have  manifested  a  commendable 
degree  of  zeal  and  Industry,  as  well  as  con- 
siderable erudition,  in  their  effort  to  convince 
this  court  that  the  word  "unlawfully,"  as 
used  In  section  2016,  Gen.  St  1901,  and  in  tbe 
Information  In  this  case  means  "denounced 
as  a  crime,"  or  "made  criminal  by  a  statute 
of  this  state."  It  is  urged  that  words  used 
In  the  definition,  and  in  the  charging  of  crime 
as  well,  should  be  strictly  construed;  that 
tbeir  meaning  should  not  be  stretched  to 
cover  a  supposititious  Intent  of  tbe  L^sla- 
ture,  or  to  make  criminal  acts  which  tbe 
court  might  deem  it  expedient  to  punish,  bnt 
which  are  not  tncludecl  In  the  clearly  express- 
ed provisions  of  tbe  criminal  statute^  It  la 
said  that  by  no  other  statute  than  tlie  one 
under  consideration  Is  sexual  Intercourse  be- 
tween a  single  man  and  a  single  woman  or  a 
female  child,  which  Is  not  incestuous  and  Is 
not  procured  by  promise  of  marriage  nor 
by  force,  made  criminal  Hence  It  Is  not  un- 
lawful. To  all  this,  except  the  condoaloii. 
we  assent 

On  the  other  hand,  the  obvious  Intent  and 
purpose  of  tbe  law  should  not  be  defeated 
by  any  hypercritical  construction  or  mean- 
ing of  words.  Our  rule  of  construction  la 
prescribed  by  section  7342,  Gen.  St  1901: 
"Words  •  ♦  •  shall  be  construed  accord- 
ing to  the  context  and  the  approved  usage  of 
the  language;  but  technical  wor<te  •  •  • 
and  such  others  as  may  have  acquired  a  pecul- 
iar and  appropriate  meaning  In  law  shall  be 
construed  according  to  such  peculiar  and  ap- 
propriate meaning."  Judged  by  either  of  these 
tests,  "tbe  approved  nsage  of  the  language" 
or  "the  peculiar  and  appropriate  meaning  In 
law"  (if.  indeed,  the  word  has  acquired  any 
peculiar  meaning  in  law),  "unlawful"  is  not 
synonymous  with  "criminal."  To  speak  of 
an  act  as  unlawful  is  not  equivalent  to  saying 
it  has  been  denounced  as  a  crime.  "Every 
criminal  act  la  Illegal  or  unlawful,  but  U- 
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legal  or  nnlawfnl  actB  mar  not  be  crlmlnaL 
Offenses  against  public  law  are  crlmlnaL 
Offeoses  against  private  rights  are  merely 
Illegal  or  unlawful."  In  law  Uteratore  we 
meet  tbe  word  constantly  In  the  sense  not  ao- 
thorlzed  or  permitted  law,  thus:  Un- 
lawful Interest,  unlawful  entry,  referring  to 
a  trespass,  etc.  In  the  common-law  definition 
of  murder,  "the  nnlawfnl  killing  of  a  human 
being  with  malice  aforethought,"  and  of  man- 
slaughter, "the  unlawful  killing  of  a  human 
being  without  malice,"  the  word  ia  used  in 
tbe  same  sense  It  Is  used  In  section  2016  In 
question,  tIe.,  without  l^al  justification  or 
excuse,  without  legal  authority,  or  right" 
The  word  "nnlawfur*  Is  used  In  this  sense  In 
section  5511,  Rev.  St.  VS.  S.,  Interpreted  by  the 
Supreme  Court  of  the  United  States.  United 
States  V.  Watson  <D.  C.)  17  Fed.  145.  149. 
See,  also,  Terrell  t.  State,  86  Tenn.  523-531, 
8  S.  W.  212:  State  t.  Ughtfoot  (Iowa)  78 
N.  W.  41,  42.  Authorities  could  be  multi- 
plied, but  It  Is  unnecessary.  It  is  conceded 
that  this  contention  has  been  adversely  de- 
cided by  this  court  In  State  v.  Frazler,  54 
Kau.  719.  39  Pac.  819,  which  we  are  asked 
to  reverse.  While  some  expressions  In  that 
ease  might  well  be  modified,  we  reaffirm  the 
decision.  "Unlawfully"  in  section  2016  might 
well  be  Interpreted  "without  lawful  wedlock," 
and  hence  without  authority  of  law,  not  per* 
mitted  by  law 

Tbe  contention  that  there  can  be  no  as- 
sault by  consent  may  be  admitted.  It  Is  not 
charged  that  carnal  knowledge  was  procured 
or  accomplished  by  the  assault  It  is  not 
charged  as  a  manner  of  committing  tbe  crime 
which  requires  the  proof  to  conform  to  the  al- 
legation, but  It  is  charged  that  the  defendant 
did  assault  sod  did  carnally  and  unlawfully 
know,  etc.  The  charge  of  assault  Is  unneces- 
sary, and  may  be  regarded  as  mere  surplus- 
age, and,  if  proof  ot  an  aaaanlt  1b  lacking.  It 
is  no  variance. 

Again,  It  Is  contended  that  the  Information 
is  bad.  in  that  "unlawfully"  is  a  conclusion  at 
best,  and  tbe  facts  showing  that  tbe  act  was 
done  unlawfully  should  have  been  stated, 
and  were  not  There  is  some  authority  for 
this  objection,  hut  this  charge  was  made  in 
substantially  the  words  of  the  statute,  and 
this,  as  a  general  proposition,  is  sufficient 
Tbe  defendant  was  fairly  Informed  of  the  of- 
fense charged  against  him,  and,  bad  he  ad- 
mitted the  charge,  the  court,  by  an  examina- 
tion of  the  record  alone,  could  have  deter- 
mined that  a  thing  forbidden  by  law  bad  been 
done,  and  the  penalty  which  tbe  law  attaches 
thereto.  State  v.  Gavlgan,  36  Kan.  322.  13 
Pac.  554;  State  t.  Foster.  30  Kan.  866,  2  Paa 
628;  State  t.  Beverlin,  30  Kan.  612,  2  Pac. 
630. 

Again,  it  Is  said  tbe  verdict  is  not  supported 
by  sufficient  evidence.  In  that  It  depends  up- 
on tbe  evidence  of  tbe  prosecutrix  alone, 
and  that  she  contradicted  herself  in  differ- 
ent portions  of  her  testimony,  and  even  ad- 
mitted tbftt  on  a  former  hearing  she  testified 


to  facts  she  knew  to  be  false.  At  the  common 
law  the  evidence  of  the  woman,  even  an  in- 
fant prosecutrix,  was  sufficient  without  cor- 
roboration, to  sustain  a  conviction  of  rape. 
28  Am.  &  Eng.  Ency.  of  Law,  884.  Our  stat- 
ute makes  no  provision  on  the  subject 
Hence  tbe  common-law  rule  is  in  force  In  this 
state.  Were  corroboration  necessary,  how- 
ever, there  was  an  abundance  in  this  case. 
The  crebility  of  the  evidence,  If  within  the 
bounds  of  reason,  rests  with  tbe  Jury  and 
trial  court  and  cannot  be  considered  here. 

The  defendant  appears  to  have  had  a  fair 
trial,  to  have  been  well  defended,  and  to  have 
been  righteously  convicted ;  and  the  Judgment 
la  affirmed.  All  the  JuBtlces  concurring. 


STATE  V.  KLEINFIELD. 
(Supreme  Court  of  Kansas.   Nov,  11,  lOOB.) 

1.  Criminal  LiAW— Yebdict— SiaiiATDits  bt 

FOBEVAH. 

Where,  In  a  criminal  prosecution  against 
several  before  a  justice,  a  verdict  was  retamed 
consisting  of  several  paragraphs,  in  each  of 
which  a  finding  of  guilty  was  announced  against 
one  defendant  and  the  foreman  signed  the  joint 
verdict,  the  signature  was  sufficient  as  to  each 
defendant 

2.  Statutbs  —  BlATira  HOT  BuBBacBD  ni 

TXTLB. 

Laws  1901,  p.  416,  c.  232,  entitled  "An  act 
rdating  to  the  sale  of  intoxicating  liquors,"  is 
snfflcioitly  brood  to  cover  the  prohibition  of 
unlawful  sales. 

Appeal  from  District  Court,  Cberokee 
County;  W.  B.  Olasse,  Judge. 

Mary  D.  Kleinfield  was  convicted  of  un- 
lawfully selling  Intoxicating  liquor,  and  she 
appeals.  Affirmed. 

Ira  Beaton,  H.  A.  Forkner,  and  W.  R.  Cow- 
ley, for  appellant  C,  C  Coleman,  Atty.  Gen., 
Al.  F.  WllllamB,  and  H*  G.  Finch,  for  the 
State. 

PER  CURIAM.  Mary  D.  Kleinfield,  with 
two  other  defendants,  was  tried  before  ti 
Justice  of  the  peace  upon  tbe  charge  of  un- 
lawfully Belling  Intoxicating  liquor.  She  was 
found  guilty,  and  appealed  to  the  district 
court,  where  she  was  again  convicted.  From 
the  latter  conviction  she  now  appeals. 

She  first  complains  that  the  verdict  In  tbe 
Justice  court  was  invalid,  because  not  signed 
by  the  foreman  of  the  Jury.  A  verdict  was 
returned  consisting  of  three  paragraphs,  in 
each  of  which  a  finding  of  guilty  was  an- 
nounced against  one  defendant  The  fore- 
man signed  tbe  Joint  verdict  and  In  so  doing 
necessarily  affixed  his  signature  to  the  ver- 
dict against  this  defendant. 

A  second  complaint  is  that  this  verdict 
was  void,  because  it  failed  to  state  correct- 
ly tbe  defendant's  name.  The  record,  how- 
ever, shows  that  the  verdict  gave  her  full 
name  with  entire  accuracy. 

A  third  and  final  complaint  is  based  upon 
the  contention  that  tbe  title  of  the  act  un- 
der which  tbe  prosecution  was  Instituted 
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(Chapter  232,  p.  416,  Laws  of  1901),  "An  act 
relating  to  tbe  sale  of  intoxlcatins  HqnorSt" 
etc.,  Is  not  broad  enough  to  cover  the  pro- 
hibition of  nnlawfol  sales.  The  contention  la 
not  sound. 
The  Judgment  la  affirmed. 


STATE  T.  SMITH. 
(Supreme  Court  of  KaiaaB.  Mot.  11.  190S.) 

CantiTSAh  Law— LnnTATioits. 

Where  an  indictment  is  returned  bj  a 
crand  jury,  and  three  ^ja  thereafter  a  warrant 
is  issued,  upon  which  the  defendant  Is  arrestedf 
the  prosecution  is  to  be  deemed  begun  for  the 
purpose  of  stmping  the  running  of  the  statute 
of  limitatlonB  from  the  time  cl  the  return  of 
the  indictment. 

[Bd.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  |  2B2.} 

(Syllabus  by  the  C3onrL) 

Appeal  from  District  Court,  Allen  County ; 
Oscar  Fonst,  Judge. 

Si  Smith  was  convicted  of  a  violation  of 
tiie  llQUor  lav,  and  appeals.  Affirmed. 

Swing,  Oard  &  Gard,  for  appelant  C 
C  Coleman,  Atty.  Gten.,  and  B.  B.  ClitTord. 
for  the  State. 

UASON,  J.  Si  Smith  appeals  from  a  con- 
viction upon  an  Indlctmrat  for  a  violation  of 
the  prohlblfory  liquor  law.  Tbe  sole  ground 
upon  which  a  rereml  la  aidced  la  that  tbe 
court  permitted  witnesses  to  testify  to  sales 
of  UqoOT  made  at  any  time  within  two 
years  prior  to  tbe.retnm  of  the  Indictment 
There  was  an  interval  tk  three  days  be- 
tween tbe  retom  of  tbe  Indictmoit  and  the 
iasnance  of  Uie  warrant  Tbe  defendant 
clatou  that  the  action  against  blm  was  not 
began,  so  as  to  stop  the  running  of  tbe  stat- 
ute of  limitations,  until  a  warrant  was  Is- 
sued; that  therefore  he  was  protected  against 
prosecution  for  any  offense  committed  more 
than  two  Tears  before  that  time;  and  that 
consequently  tbe  evidence  should  have  been 
confined  to  a  porlod  beginning  two  years  be- 
ftnre  tbe  warrant  was  Issued,  instead  of  two 
years  before  the  indictment  was  found.  He 
relies  upon  the  cases  of  In  re  Or^th,  S6  Kan. 
377,  11  Paa  174,  and  In  re  Clyne,  62  Kan. 
441,  85  Pac  28,  which  decide  that  where  a 
complaint  la  flled  before  a  magistrate,  char- 
ging a  felony,  a  proeecutloa  is  not  deemed 
to  have  been  begun  until  a  warrant  Is  is- 
sued, nor  evm  then,  unless  reasonable  dili- 
gence is  exercised  In  its  servlcew    In  tiie 


Griffith  Case  It  Is  said:  "The  complaint  is 
the  initiative  st^  to  determine  whether  a 
prooecntlon  shall  be  commenced,  and  the 
warrant  does  not  necessarily  follow  the  mak- 
ing and  filing  of  tbe  complaint  as  Is  the  case 
where  an  indictment  or  Information  is  filed." 
A  proceeding  instituted  by  indictment,  as 
snsseeted,  stands  upon  a  dlfTerent  footing. 
Tbe  statute  (section  6568,  Gen.  St  1901)  pro- 
vldes  that  unless  a  qrecial  order  la  made  by 
the  court,  the  clwk  must  issue  a  warrant 
within  20  days  after  the  close  of  tbe  term. 
The  mere  return  of  an  Indictment,  there- 
fore, Impoees  an  absolute  duty  upon  the  clo-k 
to  issue  a  warrant  within  a  fixed  ttm&  It 
starts  the  machinery  by  which,  without  fur- 
ther attention  from  the  prosecutor,  process 
will  be  issued,  within  what  must  be  re- 
garded as  a  reasonable  time,  for  the  arrest 
of  the  defendant  Where  due  dillgeice  la 
shown,  a  criminal  action  instituted  by  a 
complaint  before  a  Justice  of  the  peace,  char- 
ging a  felony.  Is  regarded  as  begun  when 
the  warrant  Is  Issued,  no  matter  bow  long  an 
Interval  may  elapse  before  it  is  served.  In 
re  Clyne,  supra.  By  what  seems  a  fair 
analogy  we  hold  that  In  the  case  of  a  prose- 
cution by  Indictment  where  a  warrant  is 
placed  In  the  hands  of  the  sheriff  within  the 
statutory  period  referred  to,  it  operates  by 
rdatlon  as  though  issued  Immediately  upon 
the  report  of  the  grand  Jury;  and  the  running 
of  the  statute  of  limitations  Is  suspended 
from  that  time.  The  qiuetlon  of  wboi  a 
criminal  action  Is  to  be  considered  begun 
has  often  received  the  attention  of  the  courts. 
Cases  on  the  subject  are  collected  in  19  A. 
&  B.  Encycl.  of  L.  166,  and  12  Cyc  258. 
These  cases  have  but  little,  if  any,  bearing 
upon  tbe  matter  here  involved,  because  they 
were  affected  by  differences  of  statutes,  and 
arose  under  different  drcumstancee— uanaUy 
where  the  arrest  bad  preceded  the  action  of 
the  grand  jury.  However,  In  Gardner  r. 
State,  161  Taa.  262,  68  M.  B.  168,  the  exact 
question  liere  Involved  was  presented  under 
a  statute  anbst»itlally  flie  same  as  that  of 
Kansas,  and  tbe  court,  after  reviewing  the 
authorities  at  lengtb,  held  that  tbe  prose- 
cution was  begun  and  the  running  of  the 
statute,  of  limitations  was  Intermpted  whoa 
the  indictment  was  returned,  irrespective  of 
the  time  tbe  warrant  was  Issued,  expressly 
disapproving  on  this  point  Flick  r.  State,  22 
Ind.  App.  660,  61.N.  B.  961. 

The  judgment  la  afllnned.  All  Justlcea 
concurring. 
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BUTAM  et  aL  T.  BUCK. 
(Sopnme  Court  at  Utah.  Jan.  22,  1008.) 

1.  TbUSTO  —  PUBOHASK  Or  STOOK  —  FUITD  — 
EVIDBNCI. 

Evidence,  in  an  action  for  a  decree,  that  de- 
fendant held  Btock  o£  a  mining  company  in  trnat 
for  plaintiff  under  a  contract  hj  which  plain- 
tiff, a  mining  expert,  was  to  famidi  his  uill  In 
the  Miection  of  mining  properties,  and  defend- 
ant waa  to  famiBh  the  capital,  plaintiff  to  have 
a  third  of  tlie  profits  after  the  reimbursement  of 
defendant,  A«a  snfficient  to  snstain  a  finding 
that  plaintifTs  conduct  in  the  matter  of  the 
pnrcbaae  was  not  fraudnlrat  as  to  defendant 
3l  Saui— Complaint. 

A  complaint,  alleging  that  on  or  about  a 
certain  date  plaintiff,  a  mining  expert,  entered 
into  a  contract  with  defendant  to  engage  in  the 
purchase  of  mining  properties,  plaintiff  to  fur- 
nish his  skill  and  to  pass  on  the  values  of  prop- 
erties, and  defendant  to  furnish  the  capital, 
plaintiff  to  have  a  third  of  the  profits  after  re- 
Imbarsement  of  defendant,  and  that  in  accord- 
ance with  said  contract  a  certain  property  waa 
bought  and  title  taken  In  defendant's  name,  as 
to  which  an  acconnting  la  sought,  will  be  Keid 
to  refer  to  a  contract  made  prior  to  the  date  al- 
lied in  the  complaint,  which  was  to  the  effect 
alleged;  a  contract  betweoi  the  partiea  of  tiiat 
date  being  In  resard  to  a  difrarent  subject- 
matter. 

&  SaUE— PUBOHAU  PUBBUAHT  SO  COHTBAOT 

— BVIDENCB. 

Evidence,  in  an  action  to  hold  defendant  as 
trustee  for  plaintiff  for  a  third  of  certain  min- 
ing stock  standing  in  his  name,  held  sufficient  to 
show  that  it  was  purchased  pursuant  to  a  contract 
by  which  plaintiff,  a  mining  expert,  and  defend- 
ant, a  capitalist,  should  engage  In  the  purchase 
of  mining  properties ;  plaintiff  to  have  a  third 
interest  after  defendant  had  been  reimbursed 
for  the  money  be  waa  to  advance. 
4.  GolCPBOUiaK  AND   SsnTLKMERT— EVIDEnOK. 

Plaintiff,  a  mining  expert,  made  a  contract 
with  defoidant,  a  eapitalist,  whereby  they  were 
to  engage  in  pnrchasing  mining  properties,  to 
be  taken  in  defendant's  name ;  be  to  famish  the 
money  and  plaintiff  to  examine  and  pass  on  the 
value  of  the  properties ;  plaintiff  to  luve  a  third 
Interest  after  defmdant  was  relmbnised.  After 
long  and  unsuccessful  search  for  a  property, 
which  plaintiff  would  recommend,  he  in  the 
meantime  having  personally  paid  ^.OCiO  on  ac- 
count of  traveling  expenses,  he  found  a  prop- 
erty, on  which,  after  a  thorough  examination,  he 
made  a  most  favorable  report,  to  whteh  he  ad- 
hered, notwithstanding  the  adverse  reports  of 
other  experts ;  and  though  the  property  was  too 
large  for  defendant  to  handle,  he,  on  the  urgent 
recommendation  of  plaintiff,  took  a  quarter  in- 
terest in  it,  K.  taking  a  half  interest,  and  A. 
the  other  quarter  interest  After  the  signing  of 
the  contract  by  which  defendant  acquired  his 
interest,  he  handed  his  check  for  f 1,000  to  plain- 
tiff, accompanied  by  a  letter  dictated  by  A., 
stating  that  he  was  instructed  by  the  gentlemen 
associated  In  the  deal  to  hand  plaintiff  the  in- 
closed check  "as  a  slight  recognition  of  onr  ap- 
preciatim  of  your  services  in  connection  with 
the  transactions.  I  am  also  requested  to  say  to 
yon  that,  notwithstanding  you  hare  declared 
that  yon  have  no  claim  against  the  proposed 
pnrchaaers,  *  *  *  the  gentlemen  Intereeted 
intend,  in  the  event  tiiat  the  development  justi- 
fies your  report,  to  add  to  the  remuneration  here 
made  in  a  substantial  manner."  Of  the  $1,000, 
defendant  and  A.  each  contributed  $250,  and  B. 
$500.  Held,  that  die  retention  of  the  check 
by  plaintiff  was  not  conclusive  either  that  de- 
fendant had  not  purchased  his  quarter  interest 
pursuant  to  the  original  agreement  between  him 
and  plaintiff,  or  <^  a  ittlwnent  between  tiuat, 
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5.  Same— PuEADiNG. 

A  matter  may  not  be  held  a  settlement  of 

CIntiff's  claim  under  the  contract,  which  is  the 
is  of  the  action,  not  having  been  pleaded  as 
such. 

6.  AssioNuinTS  —  CoNsiDSBATioN— Right  to 
Question. 

Defendant  In  an  action  against  him  on  bis 
contract  with  one  of  the  plaintiffs,  may  not  ob- 
ject that  the  assignment  by  such  plaintiff  to  the 
other  plaintiff  of  an  interest  in  the  contract  waa 
without  consideration. 

7.  Evioenob— Hbabbat. 

That  plaintiff  got  a  commission  for  selling 
the  mine  of  S.  may  not,  in  an  action  on  a  con- 
tract by  which  plaintiff  and  defendant  agreed 
to  engage  in  mining  deals,  sharing  in  the  profits, 
be  shown  statements  to  that  effect  in  the 
letters  of  third  persons,  in  no  wise  representing 
plaintiff ;  the  statements  being  hearsay. 

8.  Pastnsbship— Fbaud  as  to  Pabtneb. 

Where  plaintiff,  a  mining  expert  entered  Into 
an  agreonent  with  defendant  whereby  plaintiff 
was  to  examine  and  report  on  the  values  of 
mines,  and  defendant  was  to  buy  some  that  were 
satisfactory,  taking  title  in  his  name,  plaintiff 
to  have  a  third  interest  after  the  relmburse- 
mut  of  def^dant  plaintiff  cannot  in  an  action 
for  an  accounting  under  the  contract  be  held 
to  have  committed  a  fraud  on  defendant  in  re- 
ceiving a  commission  from  the  owner  of  the  S. 
mine  for  making  a  sale  of  it,  but  at  most  de- 
fendant could  require  plaintiff  as  his  partner 
to  account  for  it ;  the  facts  being  that  plaintiff 
having  examined  and  reported  favorably  on  the 
S.  and  the  L.  mines,  and  defendant  having  as- 
aerted  that  he  woold  not  take  an  interest  in  the 
S.  mine,  and  being  undecided  as  to  whether  he 
would  take  an  interest  in  the  L.  mine,  plalnttS 
got  K.  to  take  an  option  on  the  two  nunes,  and 
tiiereafter  defendant  waa  allowed  to  take  an 
interest  in  the  L.  mine  under  the  option  of  the 
'same  terms  as  K.,  which  were  unaffected  by 
plaintiff  receiving  a  commission  on  the  sale  of 
the  S.  mine. 

9.  Samb— Accounting. 

Where  plaintiff,  a  mining  expert  made  a 
contract  with  defendant  whereby  plaintiff  was 
to  examine  and  report  on  the  value  of  mines, 
defendant  to  make  pnrcbases  in  his  name,  and 
plaintiff  to  have  a  third  of  the  proceeds  after 
rebnbursement  of  defendant  for  his  expend- 
Itnree,  and  defendant  being  unable  to  meet  as- 
sessments on  a  mining  proper^  he  had  bought 
and  to  retain  all  his  Interest  m  the  mine,  sold 
part  of  his  Interest  In  good  faith,  at  a  price  not 
shown  to  be  less  than  its  then  value,  defendant 
on  an  accounting,  may,  with  respect  to  the  in- 
terest sold,  be  cnaiged  only  wiui  what  be  ob- 
tained for  it 
hicCarty,  J.,  dlsaenting. 

Appeal  from  District  Court  Finte  County; 
John  F.  Chldester,  Judge. 

Action  by  Frank  C.  Rutan  and  another 
against  Louis  C.  Huck.  Judgment  for  plain- 
tiffs.  Defendant  appeals.  Modified. 

Henderson,  Pierce,  Crltchlow  &  Barette. 
Dickson  Ellis,  and  Ellis  &  Sebnlder,  for  appel- 
lant John  H.  Zane.  Wm.  A.  Vlnoent.  W.  I. 
Snyder,  and  Kamark  Bnydert  tor  raapcnidaits. 

STRAUF.  J.  1.  This  was  an  action 
bronght  by  plaintiffs  and  respondents 
against  th«  defoidant  and  appellant  to  oth 
tain  a  decree  adjndging  that  the  defendant 
held  In  tmst  for  them  <me-third  of  the  cap- 
ital stock  poasesBed  by  him  of  the  Annie 
Laurie  Mlnbog  Company,  and  to  compel  blm 
to  account  for  his  receipts  and  expenditures 
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In  connection  therewith.  The  Bubstance  of 
the  complaint,  so  far  as  material,  is:  That 
on  or  about  August  11,  1806,  Rutan,  an  ex- 
perienced mining  «iglneer,  and  Hack,  a 
capitalist  entered  Into  an  agreement  where- 
in It  was  agreed  that  they  would  Jointly  en- 
gage In  the  business  of  lotAIug  for,  examin- 
ing, and  purchasing  mining  properties;  bonds 
on  said  properties,  and  options  to  purchase 
the  same,  and  othw  interests  therein;  that 
HuclE  was  to  advance  the  necessary  purchase 
moneys,  and  Rutan  to  devote  Ills  time,  labor, 
skill,  and  experience  In  examining,  passing, 
and  reporting  upon  the  values  ot  prospec- 
tive or  cont^plated  purchases,  and  when 
such  properties  or  interests  were  pnrchased 
the  title  thereof  was  to  be  taken  In  the  name 
of  H-ack,  the  properties  worked,  managed, 
or  disposed  of,  and,  out  of  the  proceeds  aris- 
ing therefrom,  Huck  was  to  be  reimbursed 
for  the  moneys  advanced  by  him  and  the 
remainder  thereof  divided  l>etween  them, 
two-tblrda  to  HutA  and  one-thtrd  to  Satan; 
that  In  pursuance  of  said  contract  Satan 
devoted  time,  labor,  skill,  and  experience 
In  looking  for  and  examining  properties, 
and  among  them  examined  and  reported 
on  the  Annie  Laorle  gronp  of  mines  sitoate 
In  Piute  county.  Utah,  and  reported  to 
Hock  and  recommended  the  acaolsltlon  of 
them  or  an  Interest  therein,  in  accordance 
with  said  agreancnt;  that  such  n^n>tla- 
tloDS  were  had  1^  Hu^  acquired  tot 
himself  and  Rutan  an  option  uptm  a  quarter 
intmst  In  said  mining  properties,  advanced 
moneys  in  developing  them,  tocA  np  said 
option,  and  acquired  title  to  a  one-fourth 
Interest  in  aald  claims,  paying  902.000  there- 
for, and  tiwreafter  e(mvey«d  It  to  the  An- 
nie Laurie  company  and  received  therefor 
SfiOO  shares  of  its  capital  stocJc  of  the  par 
valoe  ci  $100  per  share,  all  of  which  was 
done  in  pursuance  of  said  agreement  be- 
tween Huck  and  Bntan,  and  that  the  stoiA 
was  held  by  Huck,  two-thirds  for  blmself 
and  one-dilrd  for  Rutan,  subject  to  Huck's 
being  r^mborsed  for  the  moneys  advanced 
by  him;  that  Hack,  by  way  of  dividends  on 
■aid  sto^  and  fMm  sales  ot  a  portion 
thereof,  received  more  than  suiBclent  moneys 
to  cover  his  advancem«ito  and  dlsbnrse- 
m«it8;  an  asslgnmoit,  Satan  of  one- 
half  his  Intmst  In  his  contract  with  Hndc, 
to  Snyder;  a  demand  on  Huck,  and  a  re- 
fusal by  him,  tor  an  accounting,  and  a  re- 
pudiation Huck  of  the  contract  The 
answer  admitted  Bntan  was  an  experienced 
mtoing  engineer.  Hack  a  capitalist,  and 
that  th^  were  Interested  togetiier  in  matters 
connected  with  mining  properties;  but  de- 
nied that  their  said  interest  related  to  or 
had  any  connection  with  the  .  Annie  Laurie 
^opertles.  It  admitted  tiiat  Rutan  exam- 
ined and  r^rted  od  said  pn^ertlas;  hut 
denied  such  examination  or  report  had 
any  referoice  to  the  alleged  contract,  or  any 
contract  which  Rutan  had  with  the  defend- 
ant It  admitted  the  defendant  acquired  a 


one-fourth  interest  in  said  properties  for  the 
sum  of  (S2,000,  and  that  he  conveyed  It  to 
^  the  Annie  Laurie  company  for  one-fourth  of 
Ite  capital  stock ;  that  he  received  dividends 
on  said  stodc,  sold  some  stock,  and  still  held 
a  large  part  thereof.  It  admitted  Rutan 
demanded  an  accounting,  and  that  the  de- 
fendant refused  to  account  and  that  be 
repudiated  the  all^^  contract  with  Satan. 
The  answer  draled  all  other  allegations  in 
the  complaint. 

The  court  found  all  the  allegations  of  the 
complaint  to  be  true,  and  made  findings  ac- 
cordingly. As  conclusions,  the  court  held 
that  plaintiffs  became  theovniers  of  one-third 
of  the  6,000  shares  of  the  capital  sto<^  of 
said  Annie  Laurie  Mining  Company,  subject 
to  the  paymoit  to  said  Huck  ont  of  said 
common  property  of  the  moneys  advanced 
and  paid  him  with  Interest  thereon,  and 
that  plaintiffs  were  entitled  to  an  accounting. 
On  the  matter  of  the  accounttog  the  court 
found  that  the  defendant's  expemUtures, 
after  allowing  him  interest  exceed  his  re- 
ceipts. $61,630.26;  that  the  recelpto  were 
made  up  from  dividends  received,  and  pro 
ceeds  from  the  sale  of  fiOO  shares  ot  $100 
p«  share.  While  the  defmdant  claimed  to 
have  sold  an'  additional  1,000  shares  to  his 
wife  for  the  sum  of  $26  per  share,  and  also 
debited  himself  with  that  amount  ttw  court 
fonod  that  such  price  was  inadequate^  and. 
m.  plalnttfCs'  objection  thweto,  sadi  d^lt 
Itom  was  not  allowed,  bat  the  d^Oidant  was 
charged  with  said  1,000  shares  of  stock  and 
with  the  dlvld^ids  paid  thereon.  Aocord- 
Ingly  the  court  reached  the  conclusion  that 
the  defendant  was  chargeable  with  4,600 
shares,  and  not  8,600,  as  contoided  for  by 
him;  and  tiiat  sultjeet  to  the  said  unpaid 
eopendltare  of  $51,680.26,  he  slxmld  be  re- 
quired to  deliver  to  idalntlffs  1.600  abares. 
the  one-third  of  4,600.  Plaintiffs  offered  in 
oDort  to  pay  to  liie  defendant  the  said  re- 
maining Indebtedness,  upon  his  dellvertog  to 
them  5108  shares  of  said  capital  shock  and 
also  dellvwtng  to  them  one-third  of  the  stodk 
remaining.  This  offer  not  being  acc^ted, 
plalntlfb  thai  ottonA.  in  court  to  pay 
$17,210X)9  (one-third  of  said  Indebtedness) 
upon  Ids  delivering  to  them  ttie  said  1,600 
shares.  This  offar  also  was  rejected  by  tiM 
defendant  A  decree  was  thereupon  entered 
requirli^  the  defendant  to  d^ver  to  plato- 
tiffs  1.500  shares  of  the  said  capital  stock 
rx&oa  thehr  paying  to  him  $17,210.09. 

The  defendant  appeals  attecklng  ttut  find- 
ings for  want  of  evidence,  and  also  claiming 
that  the  court  in  adjudicating  the  account- 
ing should  hare  chai^  blm  with  the  debit 
item  of  $25,000,  the  proceeds  of  sale  of  tlw 
1,000  shares  to  his  wife.  Instead  of  diarging 
him  with  the  said  1,000  shares  and  with  the 
dividends  thereon. 

2.  The  abstract  of  the  record  contolns 
about  700  printed  pages  of  evidence^  and 
space  will  not  permit  us  to  detail  all  the 
evidence  tending  to  m^ort  the  findings. 


Digitized  by 


Utali) 


BUT  AN 


T.HUCK. 


8S6 


We  can  onlj  call  attention  to  fiome  of  tbe 
more  prominent  featuree.  Botb  Rotan  and 
Hnck  admit  tbe  making  of  an  oral  contract 
In  1897t  rabatantlaUy  aa  alleged  in  tbe  com- 
plaint Tbe  only  material  difference  betweoi 
tbe  iiartteB  as  to  tbe  terms  of  tbe  oral  con- 
tract iB  ^etber  Rntan  was  to  baTO  a  one- 
tblrd  or  a  one-fonrtb  Interest  On  tbU, 
Butan  la  corroborated  by  four  or  five  wit- 
neases,  who  testlfled  that  Hnck  admitted 
to  tiiem  tbat  Rotan's  interest  was  one-third. 
Th^  cUfCer  also  aa  to  the  payment  of  ex- 
penses; Hudc  claiming  he  was  to  and  did 
pay  all  trarellng  expenaeB;  Rntan,  that  be 
was  to  pay  bis  own  and  had  paid  oat  about 
$3,000  traveling  and  other  expenses.  It  Is, 
In  effect  admitted  by  both  parties,  tbat  In 
porsoance  of  tbe  foregoing  contract  they 
Tlslted,  between  tbe  spring  of  1887  and 
1888,  In  four  or  fire  wratem  stetes.  many 
dlflorent  mining  properties,  some  of  which 
were  examined  and  ecperted  by  Rntan,  and 
that  they  traTeled  8^000  or  10,000  miles  In 
search  of  a  prt^ierty,  bnt  so  tax  none  had 
proren  to  be  desirable.  In  180S  tb^  ao- 
qnlred  an  Interest  In  a  process,  called  tbe 
Gre^iewalt-Roblnson  iwocess,  for  the  treat- 
ment of  refractory  ores.  Tbe  pnrdiase  price 
of  this  was  93,000,  of  ^ch  Hnck  paid 
$2,000,  and  Rutan  $1,000;  and  thereupon, 
accoi^ng  to  Rntan'a  testimony,  Hnck  said: 
"This  is  now  our  first  purchase,  and  I  think 
we  ou^t  to  define  it  1^  contract*'  And, 
according  to  Hock's  testimony,  Rutan  said: 
"Had  we  not  better  bare  our  c<mtract  drawn 
d^lnlng  onr  Interesto  In  tbls  process?'  Con- 
sequentiy.  on  August  11,  IfSvi,  the  parties 
executed  tbe  following  written  contract: 

"This  agreement  made  and  entered  Into, 
this  11th  day  of  August  A.  D.  1898,  by  and 
between  Louis  0.  Hudc,  par^  of  the  first 
part  And  SVank  G.  Ruten,  party  of  tbe 
second  part  both  of  Chicago,  Illinois,  wlt- 
nesseth: 

"That  whereas  the  parties  hereto  have  by 
an  agreement  dated  tiie  SQi  day  of  Augtut 
1898,  between  John  B.  Oreenewalt  and  Wit 
Uam  Robinson,  parties  of  tbe  first  part,  both 
ot  DeuTflT,  Colorado,  and  tiiemselTes,  a> 
parties  of  the  second  part  purchased  a 
certein  process  for  the  treatment  of  metelllf- 
OTons  ores;  and 

"Whereas  it  Is  contemplated  by  the  parttes 
hereto  tbat  a  certain  mine  or  mines  may  be 
purchased  for  tbe  purp<we  of  putting  such 
process  into  effect;  and 

"Whereas  It  Is  desired  by  tbe  parties  hweto 
to  define  their  respectlre  Interests  in  the 
process  and  the  property  and  machinery  to 
be  purchased  In  connection  therewith: 

"Therefore  flila  agreement  wltoessetti: 
tiiat  the  parties  hereto  are  the  owners  of 
said  process  and  license  under  the  agreement 
above  referred  to  In  the  proportion  of  two- 
ttilrds  to  the  party  of  the  first  part  and 
one-third  to  the  party  of  tbe  second  part; 

"And  It  is  fnrdier  understood  and  agreed 
that  In  tiie  erent  any  mine  or  mines  shall 


be  purchased  and  machinery  erected  for 
the  purpose  of  putting  said  process  into 
effect  the  party  of  tbe  first  part  hereto 
Shalt  be  paid  out  of  the  earnings  or  proceeds 
of  the  property,  before  any  dlTlsion  shall  take 
place,  tbe  cost  of  such  mines  and  machinery 
and  all  adrances  made  on  account  of  such 
Joint  enterprise,  and  tbat  thereafter  the 
parties  shall  be  Interested  in  the  said  mines 
and  said  system  In  the  same  proportion,  to 
wit:  two-tiitods  sbaU  he  owned  by  Louis  C. 
Hnck  and  one-third  toy  Frank  O,  Rutan.** 

After  the  making  of  this  contract  the 
parties  began  experimenting  with  tbe  pro- 
cess, toting  Ite  usefulness,  ctmtlnued  their 
search  for  a  dulraUe  property,  looked  at 
properties  having  refractory  ores,  and  at 
some  not  connected  with  the  process.  Other 
methods  of  treattng  ores  and  cUflerent  mining 
machinery  were  also  Investigated  by  tiiem. 
A  Mr.  Welmer  called  the  attrition  of  a  Mr. 
Aldrldi,  an  attorney  at  Chicago,  and  also  at 
tbat  time  an  attorney  for  Rutan,  to  the 
Annie  lAurie  and  Snyder  Improvement  pnp- 
erUes  dtnate  In  Pinto  county.  Utah.  Lator 
Rutan,  Hnck,  and  Welmer  were  brought  to- 
gether. According  to  Rntan's  testimony 
Welmer  gave  Buck  and  Rntan  ore  from  both 
tbe  Annie  Laurie  mine  and  the  Snyder  Im- 
provement properties.  This  ore  was  assayed; 
some  pulverised  and  panned  with  good  re* 
suits.  Huck  testlfled  their  attention  was 
then  called  only  to  the  Snyder  Improvement 
properties.  But  In  tbls  Rutan  is  corroborated 
by  Welmer.  Tbe  Greenewalt-Boblnson  pro- 
cess and  plans  for  a  mill  were  explained  to 
Welmer  and  the  properties  discussed  in  con- 
nection therewith.  It  was  then  decided  that 
Hudc  and  Rutan  should  go  to  Utah  for  the 
purpose  of  examining  tbe  properUes.  About 
tbe  last  of  April,  1898,  they  went  to  Utah, 
saw  Senator  Cannon,  who  bad  an  option  on 
both  the  Annie  Laurie  and  tbe  Snyder  Im- 
provement properties.  Upon  their  going  on 
the  properties  an  examination  was  not  then 
made  owing  to  a  recent  heavy  fall  of  snow. 
They  returned  to  Salt  Lake  disappointed. 
Huck  expressed  dlssatistectlon  because  their 
trip  had  been  profitless.  Hen  there  Is  a 
conflict  in  the  evidence;  Huck  contending 
that  they  went  mi  tbe  property  only  to  look 
at  the  Snyder  Improvement  prt^wties,  and 
tbat  he  knew  nothing  of  the  Annie  Laurie 
until  he  returned  to  Bait  Lake;  while  Rutan 
testified  that  the  Annie  Laurie  was  talked 
over  and  their  visit  was  with  respect  to  that 
property  as  well  as  the  Snyder  Improvement 
In  this  Rutan  Is  corroborated  by  both  Wel- 
mer and  Cannon.  After  their  return  from 
the  property  the  talk  bad  with  Gannon 
was  mainly  with  r^erence  to  tlie  Annie 
Laurie  mine,  and,  upon  Huck's  expre»lng  an 
opinion  tbat  tbe  purchase  of  that  property 
involved  more  money  than  he  cared  to  put 
in,  a  aeheme  was  proposed  by  Gannon  where- 
to a  company  could  be  formed  and  the 
property  handled  In  tbat  way.  At  this  point 
the  evldeoce  again  confilcta;  Huck  testis 
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fng  that  from  here  on  be  and  Bntan  were  and 
became  promoters  for  tbe  purpose  of  hand- 
ling and  floatlDg  the  properties,  and  that,  U 
tbey  were  successful  In  so  doing,  they  were 
to  dtare  equally  In  the  profits  reBuItlng 
therefrom;  while  Bntan  testified  ttiere  was 
DO  snch  nnderstandlDg,  but  all  that  they  did 
from  then  on  was  in  pursuance  of  their  con- 
tracts, tbe  same  as  they  bad  done  theretofore; 
thfl^  the  properties  being  larger  than  desired 
by  Hnck  alone,  effort  was  made  by  tiiem  to 
Interest  capitalists  and  friends  of  Huek  In 
the  enterprise  and  to  join  with  Hack  In  the 
pnrchfise  of  the  properties.  If  they  proved  to 
be  deslrabla  On  leaving  Salt  Lake  th^ 
stopped  at  Denver  on  business  connected 
with  the  Greenewalt-Boblnson  process,  and 
on  their  return  to  Chicago,  and  after  talking 
with  Gates  and  others,  early  In  May,  1899, 
Huck  prepared  and  presented  to  him  a 
written  r^ort  describing  the  properties, 
especially  the  Annie  Laarie.  Rotan  returned 
to  Utah  and  made  a  moat  thorou^ph  and  skill- 
ful examination  of  tbe  Annie  Laurie  mine, 
and,  on  the  20th  day  of  June,  1899,  made  a 
most  complete  and  exhaustive  report  thereon. 
While  making  this  examination  Huck  was 
constantly  being  Infonned  of  the  situation 
and  condition  of  things  as  they  progressed. 
When  the  report  was  completed  a  copy  was 
furnished  to  Huck,  who  furnished  one  to 
Gates,  and  Rutan  also  submitted  his  report 
to  Farlsh,  a  mining  expert  for  Gates.  Farlsh 
reported  adversely  on  the  property,  and 
Gates  did  not  Jolu  in  the  enterprise.  Cannon 
went  to  Chicago  and  urged  Huck  to  buy  the 
properties  and  Insisted  that  he  make  a  pay- 
ment Huck  did  not  do  so.  Cannon  went  on 
to  New  York,  there  to  Interest  capitalists  In 
the  property,  Huck  sent  Rutan  to  New 
York  to  assist  Cannon;  but  nothing  came 
from  these  negotiations.  Finally  W.  F. 
Snyder  and  Welmer  went  to  Chicago,  and 
later  P.  L.  Kimberly  was  brought  Into  the 
conferences  with  Huck  and  Rutan;  the  latter 
«q>lalning  fully  to  Kimberly  the  properties 
and  the  report  he  had  made  thereon.  On 
August  26,  1899,  Huck,  Rutan,  Kimberly, 
Aldrlch,  Welmer,  and  Snyder  went  to  Utah, 
Inspected,  and  examined  tbe  properties.  At 
the  mines  Kimberly  told  Huck  that.  If  they 
could  purchase  tbe  properties  at  a  reasonable 
price,  he  would  take  half,  if  Huck  would  take 
tbe  other  half.  Huck,  being  then  undecided, 
said  he  would  consider  the  matter  and  would 
talk  It  over  with  Rutan.  Kimberly  and 
others  left  the  mhie  and  came  to  Salt  Lake, 
while  Huck  and  Rutan  remained  at  the  mine 
a  day  or  two  longer  looking  at  other  proper- 
ties. In  the  meantime,  and  on  tbe  1st  day 
of  Septeml}er,  1890,  the  Cannon  option  ex- 
pired. Kimberly  left  Salt  Lake,  giving  in- 
structions that,  if  the  Annie  Laurie  could 
be  purchased  for  $210,000,  $5,000  cash  and 
$20,000  in  development  work  covering  a 
period  of  six  months,  when  the  balance  was 
to  be  paid,  and  the  Snyder  Improvement 
properties  for  $100,000,  be  would  buy  them, 


providing,  according  to  Bntan'a  testimony, 
that  Hnck  would  Join  htm  In  tibe  pnrchase. 
TbSs  was  commnnlcated  to  Huck,  whereupon 
he  replied  to  Rutan:  "I  am  willing  to  join 
Kimberly,  If  yon  advise  me,  In  the  purchase 
of  tbe  Annie  Laurie  and  take  a  half  interest, 
but  I  don't  want  to  buy  a  half  Interest  In  tbe 
Snyder  Improvement  properties.**  Thoe  Is 
also  evldaice  showing  that  Kimberly  was 
willing  and  ready  to  buy  the  properties  on 
said  terms,  regardless  of  Huck's  taking  any 
part  of  It,  and  wholly  Indqtendeot  of  him. 
Hnck  also  left  for  the  east  Here  the  evi- 
dence Is  again  conflicting,  and  cqitpoalte  posi- 
tions are  taken  by  the  parties.  On  fbe  part 
of  Huck  It  Is  asserted  that,  when  the  Can- 
non option  expired,  and  when  he  1^  Salt 
Lake,  he  had  abandoned  all  Idea  of  irurchas- 
Ing  any  interest  In  either  the  Annie  Laurie 
or  the  Snyder  Improvement  properties.  On 
the  part  of  Rntan  It  Is  contended  that  Huck 
had  not  done  so,  but  was  willing  to  purcliase 
an  Interest  In  the  Annie  Laurie,  If  Kimberly 
was,  but  was  not  willing  to  pnrdiase  an 
Interest  In  the  Snyder  Improvement 

Rutan  remained  at  Salt  Lake,  and  be  and 
Snyder,  on  the  11th  day  of  September,  1899, 
In  the  name  of  Kimberly,  procured  an  option 
for  the  purchase  of  the  Annie  Laurie  and 
the  Snyder  Improvement  Company  properties 
upon  the  terms  above  stated.  These  terms 
were  much  more  favorable  to  the  purchasers 
than  under  the  Cannon  option.  Rutan  Im- 
mediately wired  Huck  that  the  option  had 
t>een  obtained  in  the  name  of  Klmt}erly,  and 
also  wrote  Huck  to  see  Kimberly  and  ar- 
range for  an  Interest  in  the  option.  In  the 
meantime,  Aldrlch,  who  originally  was  with 
Welmer  representing  the  sellers  in  the  Can- 
non option,  but  at  tbe  same  time  also  con- 
tended that  he  was  with  Huck  and  Rutan 
as  purchasers,  made  arrangements  to  pro- 
cure a  half  interest  from  Kimberly  in  his  op- 
tion, and,  as  Rutan  may  well  have  then  believ- 
ed, for  the  benefit  of  Huck  and  Rutan,  but 
very  likely  secretly  Intending  It  for  his  own 
personal  advantage.  Here  appellant  takes 
inconsistent  positions.  First,  It  is  claimed 
by  him  that,  when  the  Cannon  option  expir- 
ed, he  had  abandoned  ail  Idea  of  acquiring 
any  interest  whatever  In  tbe  Annie  Laurie. 
Second,  that  Rutan  betrayed  Huck  in  taking 
the  option  in  the  name  of  Kimt>erly,  and  not 
In  the  name  of  Kimberly  and  Huck.  Hence 
much  stress  Is  laid  by  appellant's  counsel 
on  the  reply  Huck  made  to  Rutan's  telegram 
advising  him  that  the  option  was  had  In  the 
name  of  Kimberly,  vrherein  Huck  said  tbe 
news  was  "a  thunderbolt  In  a  bright  sky"; 
that  he  had  "hoped  Senator  Cannon  would 
be  considered  first";  and  "has  Kimberly,  in 
getting  the  Annie  Laurie,  corralled  the 
camp?"  If  this,  as  counsel  claim,  Is  proof 
of  the  second  proposition,  it  certainly  dis- 
proves the  first,  and  contradicts  the  positive 
statement  made  by  Huck  that  he  bad  aban- 
doned all  idea  of  acquiring  an  interest  In 
the  Annie  Laurie.   It  la  corrobwatlve  of 
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Rtttan'B  claim  that  Huck  bad  not  abandoned 
Bucb  intention.  Buck's  reply  was,  as  ex- 
plained by  Rutan,  occasioned  by  a  conrersa- 
tton  bad  prior  tbereto,  wherein  it  was  sus- 
gested  that  the  new  t^tion  be  In  the  name  of 
Cannon,  bnt  no  nndfflstandlng  was  had 
thereon;  and,  as  Cannon  had  12ie  old  opiloo, 
Hnck  naturally  may  have  siqipoaed,  if  a  new 
one  was  obtained,  it,  too,  would  likely  be  In 
Cannon's  name.  There  are  reasons,  how- 
ever, why  the  new  option  could  not  have  been 
taken  In  the  name  of  Cannon;  primarily,  be- 
cAnse  at  the  e^lratltm  of  the  option  held  by 
him  he  ceased  to  have  ady  interest  In  tbe 
properties,  was  In  no  manner  thereafter  con- 
nected with  any  of  the  transactions,  was 
not  even  on  the  scene  of  action,  and  no  one 
was  aathcHdsed  to,  or  in  fact  did.  represent 
him  In  the  matter,  nor  was  he  even  a  pros- 
pectlveor  Intending  purdiaBer.  Si^d»  and 
Bntan  in  no  imrtlcnlar  represented  him, 
nor  had  th^  the  slightest  authority  from 
him  to  do  anything  for  him,  and  had  they 
taken  an  (^on  in  bis  name  it  would  have 
been  as  though  th^  had  taken  It  in  the 
name  of  a  mere  strangw.  In  addlti<m.  Flier, 
fbe  expert  rqtresentlng  Klmberly,  insisted 
that  the  new  option  be  In  the  name  of  Klm- 
berly. This  was  natural,  because  Klmber^ 
advanced  the  $5,000  cash  payment;  and,  too, 
Kimberly  was  the  principal  purchaser,  and, 
according  to  some  of  the  testimony,  waa 
willing,  If  need  be,  to  assume  alone  the  whole  ! 
obllgatlcHi,  while,  according  to  ell  the  teetl-  j 
mony  (except  Hack's)  Huck  was  desirous  of  i 
only  a  part,  and  that  of  the  Annie  Laurie. 
Nowhere  Is  it  made  to  appear  that  this  op- 
tion was  taken  Id  the  name  of  Klmberly  to 
prevent  or  In  any  way  hinder  Huck  from  ac- 
quiring an  Interest  in  the  Annie  Lanrie; 
but,  to  the  contrary,  the  record  shows  tbat 
Klmberly,  although  under  no  legal  obliga- 
tion to  do  so,  was  at  all  times  willing  to 
have  Huck  Join  him  In  the  option  and  In  the 
purchase  of  both  or  dther  one  of  the  prop- 
erties. Furthermore,  Huck  had  all  along 
asserted  that  he  did  not  want,  and  would  not 
purchase,  an  interest  in  the  Snyder  Improve- 
ment properties,  bnt  that  he  did  want  an 
Interest  in  the  Annie  Laurla  An  option 
for  one,  up  to  this  time,  was  not  to  be  had 
without  taking  an  option  for  the  other. 
Hence,  If  the  option  for  both  properties  had 
been  taken  In  the  name  of  Huck,  or  Jointly 
In  his  name  with  another,  it  would  have 
been  without  Hucfe's  authority,  and  doubt- 
less he  would  have  declined  to  be  bound  by 
It.  If,  as  Is  the  Inference  from  his  letter, 
Huck  would  have  been  satisfied  if  the  new 
option  had  been  In  the  name  of  Cannon, 
from  whom  he  and  Klmberly  would  have 
been  obliged  to  purchase,  if  at  all,  what 
dlfferoice  does  it  make  to  Huck  tliat  the  op- 
tion was  In  the  name  of  Klmberly,  so  l<mg 
as  the  privileges,  conditions,  and  terma  of 
purchase  on  the  part  of  Hud^  were  the  aameT 
It  must  also  be  rttnembered  that;  when 


Klmberly  and  Hndc  came  to  Utah  and  ex- 
amined the  properties,  they  came  as  Joint 
prospective  and  intending  purchasers.  Look- 
ing now  at  the  testimony  of  the  plalu- 
tlfCs,  Kutan  and  Snyder,  both  testifled  that, 
after  the  Cannon  option  expired,  and  before 
leaving  Salt  Lake,  Huck  said  to  them  that 
they  were  to  stay  and  seo  what  they  could 
do  with  reference  to  procuring  a  uew  option, 
and  directed  them  to  make  the  best  deal  that 
they  could;  and  that,  If  Klmberly  got  the 
property,  he  was  willing  to  take  a  portion  of 
It  wttb  lilm.  Viewing  the  transaction  as  a 
whole,  we  are  satisfied  that  Rutan  acted.  In 
tiw  premises,  for  the  best  interest  of  Hnck; 
that  Rutan  may  well  have  believed  tbat  the 
arrangements  Aldrich  made  for  an  inter- 
est In  the  option  was,  partly  at  least,  for 
tiw  benefit  of  Hui^,  and  that  be  would 
have  no  difflcolty  in  acquiring  an  Interest 
In  the  option;  and  that  Hudk  was  amply 
protected,  am  It  proved  to  be  tbat  be  was. 
In  the  taking  of  tbe  optton  in  the  name  of 
Klmberly.  We  cannot  see  wherein  Hnck 
would  have  tered  uiy  better  bad  the  option 
been  in  hla  name  and  KImberly's,  oc  In 
Cannon's,  for  Hudc  got  aa  great  an  interest 
In  the  Annie  Laurie  as  he  desired,  and,  ac- 
cording to  Ilia  own  testimony,  all  Uiat  be  was 
able  to  handle,  and  be  was  permitted  to  ac- 
quire ancb  Uiterest  on  tbe  same  terms  aa 
the  Kimberly  option.  The  finding  of  tbe 
trial  court  that  Rutan  was  faithful  to  the 
best  Interests  ot  HndE  Is  amply  supported  bf 
tbe  evidence. 

Aftw  the  option  was  procured,  Rutan  re- 
turned to  Chicago  and  explained  all  the  mat- 
ters c(mnected  tlierewltb  to  Hncft.  Rutan 
then  saw  Klmberly  and  alao  Aldrldi  wltb 
reference  to  Hncft's  acquiring  an  Intoest  In 
the  (^tlon,  and,  on  KImberly's  request,  a 
meeting  was  arranged  between  Kimberly, 
Hack,  and  Aldridi  In  Chicago  on  the  3d  day 
of  October,  1899,  when  Klmberly,  In  wilting, 
transferred  to  Huck  a  mie-fourtb,  and  to 
Aldridi  a  one-fburth,  interest  in  and  to  the 
(H>tion  on  the  Annie  Laurie  mine  upon  tbe 
same  condltlonB  and  terms  as  In  KImberly's 
(^on.  Hutik  could  have  had  an  Interest  In 
the  Snyder  ImproT«nent  propra-tles  also,  bnt 
be  did  not  desire  it;  consequently  be  pur- 
chased an  interest  only  In  the  Annie  Laurie: 
There  is  much  conflict  in  the  evldmce  as 
to  what  was  said  between  HuA  and  Rntaa 
Just  before  the  msklng  ot  this  contract 
wherein  Huck  acquired  his  one-fourth  Inters 
est  According  to  Huck  the  following  was 
said  by  him  to  Rutan:  "I  am  called  hen 
today  by  Klmberly  and  Aldrich  to  decide 
whether  or  not  I  will  Join  them  In  the  bond 
wltb  Klmberly,  and  I  have  got  to  decide 
tbat  this  momtaig.  I  don't  want  to  take  an 
Interest  In  this  bond  for  the  reason  that  it 
Is  too  la^  a  deal  for  me;  I  want  to  find  a 
small  property  that  we  could  work  together, 
and  I  own  alone."  That  Rutan  kept  on 
urging  him  saying:  "I  feel  It  my  duty  to 
advise  you  to  take  a  quartor  Invest  In  tbe 
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bond,  because  I  believe  that  the  Annie  Laurie 
tfl  going  to  make  a  great  property."  And 
that  Hudc  said:  "If  I  take  your  advice  and 
take  an  Interest  in  this  bond,  you  will  under- 
stand that  you  will  have  no  Interest  In  my 
interest,  as  I  have  heretofore  told  yon.  and 
our  relations  will  be  entirely  severed."  That 
Rutan  replied:  "I  am  aware  and  sorry;  but 
It  Is  so."  AJdrlch,  In  the  main,  corroborated 
Huck.  There  Is  no  evidence  showing  that 
Huck  had  theretofore  said  anything  whatever 
to  Butan  on  the  subject  that,  if  Huck  took 
an  Interest  In  the  bond,  or  acquired  any 
Interest  In  the  Annie  Laurie,  Rutan  was  to 
have  no  Interest  In  It  Butan's  version  of 
this  conversation  ia  that  Huck  said  to  him; 
"We  have  a  meeting  here  to  fix  up  this  con- 
tract, and  I  want  to  know  If  It  Is  satisfactory 
to  you,  my  taking  a  quarter  Interest  In  the 
Annie  Laurie  mine,  or  do  you  pref^  that  we 
drop  this  entire  matter  and  look  for  a  mine 
which  we  will  have  all  to  ourselvee?  Butan 
replied:  "We  have  spent  a  great  deal  of 
time  and  money,  and  we  hare  found  nothing,  | 
as  yon  know,  that  presents  as  promising  a  j 
future  as  the  Annie  Laurie  mine,  and  I  ad-  | 
vise  you  to  take  a  quarter  interest  In  both  < 
the  Annie  Laurie  and  the  8nyd»  Improve-  I 
meat  Company's  properties."  Huck  said:  "I  j 
think.  If  I  take  anything,  a  quarter  Interest 
in  the  Annie  Laurie  Is  sufficient  Now  I  will 
not  sign  that  contract  unless  you  are  satis- 
fied. You  know  that  your  one-third  Interest 
in  the  contract  with  me  will  give  you  only 
a  one-twelfth  interest  In  the  mine."  Butan 
said:  "I  know  that  but  I  believe  that  that 
one-twelfth  Interest  will  be  worth  more  than 
a  one-third  Interest  In  any  property  that  we 
have  heretofore  seen  or  examined."  The  wit- 
ness Charlton,  who  also  was  present  and 
heard  this  conversation,  corroborated  Butan. 

Later  a  corporation  was  organized,  called 
the  Annie  Laurie  Mining  Company,  of  which 
Huck  was  made  the  manager.  Work  was 
Immediately  commenced  developing  the  prop- 
erties. Butan  and  Hnck  thereaft^  offlced 
togeth^  In  the  company's  office  In  Chicago, 
and,  according  to  Butan's  testimony,  they 
had  various  discussions  as  to  the  method  of 
treating  the  Annie  lAurle  ore.  and.  In  that 
connection,  talked  over  the  Boblnson-Oreene- 
walt  process  with  a  view  of  adopting  it  as  a 
treatment  for  said  ores;  but  that  KImbtfly 
did  not  desire  to  experiment  with  a  process 
not  absolutely  determined,  and  so  it  was  not 
used.  They  also  Investigated  other  processes 
and  methods  of  treating  said  ores.  They  also 
discussed  the  assays  of  ores,  and  the  reports 
of  the  underground  workings  of  the  Annie 
Laurie,  sent  to  Huck.  Huck  admitted  their 
offlcing  together,  but  claimed  that  it  had  no 
business  significance  and  was  only  to  accom- 
modate Butan  In  giving  him  desk  room  tot 
private  business  of  his  own.  Huck,  together 
with  the  other  option  holders,  sold  and  con- 
T^ed  his  Itttwest  to  the  Annie  Laurie  Com- 
pany, and  he  received  therefor  5,000  ahares 


of  its  capital  stock.  Later  the  Annie  Laurie 
Company  purchased  the  properties  in  accord- 
ance with  the  option. 

3.  It  is  urged  by  appellant  that  the  contract 
declared  <hi  In  the  complaint  was  the  writtm 
contract  of  August  11,  1S98;  that  the  said 
wrlttra  contract  p^talns  alone  to  the  Greene- 
Walt-Boblnson  process  and  to  mines  purchas- 
ed In  connection  therewith;  and  that  the  in- 
terest which  Huck  purchased  in  the  Annie 
Laurie  properties  was  wholly  separate  and 
apart  from  that  process.  As  already  shown, 
according  to  Butan's  testimony,  there  is  evi- 
dence tending  to  show  that  the  said  Interest 
of  Huck  was  purchased  in  view  of  treating 
the  ores  of  the  Annie  Laurie  properties  with 
the  Greenewalt-Boblnson  process,  and  In  addi- 
tion thereto  Butan  testified  that  some  of  the 
said  ores  could  be  treated  by  that  process. 
Conceding,  however,  that  such  purchase  was 
not  made  with  reference  to  or  because  of  the 
said  process,  the  terms  of  the  contract,  as 
stated  In  the  complaint,  are  sufficiently  broad 
to  Include  the  oral  contract  as  testified  to  by 
both  parties.  It  Is  true  the  date  of  the  con- 
tract alleged  in  the  complaint  (on  or  about 
the  11th  day  of  August  188^  Is  the  date  of 
the  written  contract  while  the  evidence 
shows  the  oral  contract  was  made  in  April. 
1897.  But  the  Identity  of  the  contract  stated 
In  the  complaint  Is  not  alone  determined  by 
the  date,  but  more  from  the  allegations  of 
the  terms  and  condltioim  of  the  contract 
If  the  vrrttten  contract  only  defined  the  re- 
spective rights  of  the  parties  in  and  to  the 
Qreenewalt-Bob'lnson  proems,  and  concerned 
only  the  subject-mattw  of  the  process,  and 
did  not  define  the  respective  rights  of  the 
parties  In  and  to  their  general  business  trans- 
actions end  dealings  with  respect  to  the  pur- 
chasing and  acquiring  of  mining  properties, 
then  It  was  not  the  contract  alleged  In  the 
complaint  notwithstanding  the  similarity  In 
dates.  If,  therefore,  the  written  contract  Is 
not  about  the  subject-matter  of  the  contract 
alleged  In  the  complaint  the  oral  contract 
certainly  Is;  and  hence  that  will  be  regarded 
as  the  one  declared  on  and  the  one  controll- 
ing the  case.  The  complaint  alleged  the  deal- 
ings and  transactions  of  the  parties  with 
respect  to. the  purchasing  and  acquiring  of 
mining  properties,  and  with  reflect  to  defin- 
ing their  interest  therein,  and.  If  the  written 
contract  was  not  upon  such  subject-matter, 
but  was  on  the  subject-matter  of  the  process 
alone,  plaintiffs  were  not  therein  precluded 
from  proving  the  allegations  of  the  com- 
plaint by  other  c<»npetent  evidence  showing 
such  a  contract 

It  Is  furthtf  claimed  that  Huck's  purchase 
was  not  made  In  pursuance  of  either  the  oral 
or  written  contract  existing  between  the 
parties.  It  is  apparent  from  the  evidence 
that  Huck  entered  into  the  oral  contract  with 
Butan  because  of  the  latter's  ability  and 
exp«1^ce  as  a  mining  ei^inew  in  paaslng 
Judgment  on  mining  pn^tertles  and  In  aacer- 
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talnlng  tbeir  valnes.  The  record  shows  that, 
In  their  traTela  for  a  property,  Huck  desired 
to,  and  would  at  several  different  times  have, 
purchased  properties  at  great  cost  that  later 
proved  to  be  raltielesB  had  It  not  t>een  for 
Rntan's  emphatic  advice  against  It.  Rntan, 
at  considerable  expense  of  time,  labor,  and 
money  made  a  most  thorongh  examination 
and  Inspection  of  the  Annie  Laarle  proper- 
ties, and,  as  well  as  coald  be  done  without 
farther  exploration  and  developmesit,  tested 
Its  value,  demonstrated  its  worth,  and  made 
a  most  complete  and  exhaustive  report  there- 
on. Hnck  bad  the  beneat  of  all  this.  In 
addition  to  this,  Hnck  bad  the  benefit  of 
making  a  personal  Inspection  of  the  proper- 
ties with  Rntan  and  the  benefit  of  Rntan's 
knowledge  and  experience  In  pointing  ont 
matters  and  things  about  the  properly,  show- 
ing Its  worth.  Notwithstanding  other  ex- 
perta  reported  adversely  on  the  property, 
Rutan  held  steadfastly  to  bis  belief  that  the 
Annie  Laurie  was  a  good  property;  and  the 
subsequent  development  of  the  mine  proved 
not  only  that  his  Judgment  was  correct,  bnt 
that  the  property  was  of  greater  value  than 
even  claimed  by  blm.  Upon  the  Judgment 
and  advice  of  Rntan  Hnck  d^)ended,  and  be 
was  controlled  thereby  In  determining  wheth- 
er he  would  purchase  an  interest  In  the  prop- 
erty. Just  before  signing  the  contract  where- 
by he  acquired  his  interest,  Huck  still  sought 
the  advice  of  Rutan,  and  was  controlled  by 
It  In  reviewing  this  record,  the  conclusion 
Is  Irresistible  that  the  thorough  examination 
made  by  Rutan  of  the  property,  and  his  com- 
plete report  thereon,  the  confidence  entertain- 
ed by  blm  as  to  its  great  value,  and  the  ad- 
vice and  directions  given  by  him  to  Huck 
with  respect  to  it,  was  the  primary  and  effi- 
cient cause  Inducing  Hudc  In  purchasing  the 
interest ;  and  that  the  purchase  was  the  direct 
result  growing  out  of  the  dealings  and  re- 
lations had  and  existing  between  them,  as 
fn  the  complaint  alleged  and  as  found  by 
the  court  and  was  by  virtue  and  In  pursu- 
ance of  such  relations;  and  that  the  purchase 
was  not  occasioned  by  reason  of  any  cause 
independent  thereof. 

4.  After  the  s^^nlng  of  the  contract  where- 
by Hnt^  acquired  his  one-fourth  Interest, 
HuA  drew  his  che<^k  for  f 1,000,  Inclosed  It 
with  a  letter,  whi^  was  first  penciled  by 
Aldrlch  and  then  copied  by  BjuA,  In  a  sealed 
envelope,  and  handed  it  to  Rutan  later  In  the 
day  at  an  hotel.  The  letter,  signed  by  Hack, 
was:  "I  am  Instructed  by  the  gentlemen 
associated  In  the  bond  of  the  Annie  Laurie 
to  hand  you  the  inclosed  check  for  $1,000 
as  a  slight  recognition  of  our  appreciation 
of  your  services  In  connection  with  the  trans- 
actlon.  I  am  also  requested  to  say  to  you 
that,  notwithstanding  tbe  fact  that  you  have 
declared  that  yon  have  no  claim  against  the 
proposed  purchasers  nnd»  said  bond,  the 
gentlemen  Interested  Intend,  In  the  event  that 
tbe  derelopment  Ivstlflea  Tonr  npmt,  to  add 


to  the  remuneration  here  made  In  a  substftn- 
tlal  manner."  Huck  testified  that  after 
Rutan  read  the  letter  and  saw  the  check, 
he  told  him  to  drew  a  new  check  for  $500, 
and  to  credit  the  other  $500  on  a  note 
held  by  Huck  against  him.  Huck  ad- 
mitted that  of  this  $1,000  Klmberly  con- 
tributed $500  and  Huck  and  Aldrlch  each 
$250.  Rutan  testified  that  after  he  read  the 
letter,  he  asked  Huck  what  It  meant  and  If 
It  had  anything  to  do  with  his  contract  and 
relations  with  him;  that  Hack  replied  that  it 
had  not;  that  It  was  only  a  gift  From  this 
letter  and  Rutan's  accepting  the  check,  sev- 
eral things  are  claimed — Rutan's  assent  to 
the  statements  therein  contained,  a  settle- 
ment and  a  corroboration  of  Hack's  version 
of  the  conversation  had  Just  before  signing 
tbe  contract  acquiring  his  Interest  in  the  op- 
tion. This  letter  Is  double  entente.  While 
It  bespeaks  a  token  of  gift  ottering,  within 
it  Is  coached  a  meaning,  to  which  It  Is  sought 
to  have  Rutan  give  absent  by  accepting  the 
gift  to  the  effect  that  he  bas  no  Interest  In 
Huck's  purchase  In  tbe  option.  "Claim 
against  the  proposed  purchasers  under  said 
bond"  might  be  understood  to  mean  commla- 
elons,  or  might  mean  a  variety  of  things; 
but  it  la  most  dlfflcnK  to  give  it  a  m<>nnlng 
having  any  connection  with  the  contract  be- 
tween Hack  and  Rntan,  especially  when  con- 
sidered with  the  fact  that  Hnck  contributed 
only  $250  of  the  $1,000.  Though  It  may  be 
conceded  to  be  an  admission  against  Rutan, 
it  Is,  however,  only  a  circumstance  to  be  con- 
sidered with  many  others,  and  against  it 
stand  tbe  admissions  made  by  Huck  to  sever- 
al witnesses,  after  all  these  matters  had  trans- 
pired, that  Rutan  was  Interested  with  him  in 
a  one-quarter  interest  in  the  Annie  Laurie. 
Nothing  can  be  claimed  for  this  payment  by 
way  of  settlement  It  is  apparent  that  the 
parties  did  not  bargain,  and  their  minds  did 
not  meet  on  any  such  matter.  Besides,  It  Is 
not  pleaded  as  settlement  and  that  Is  alone 
sufficient  to  dispose  of  this  contention.  When 
the  extensive  travels  of  Rutan  are  considered, 
his  expenses  of  more  than  $3,000  paid  by 
himself,  his  time  employed,  bis  examinations 
made  of  the  Annie  Laurie,  his  aid  In  pro- 
curing the  option,  his  belief  In  the  great 
value  of  the  properties,  and  bis  contract  with 
Huck  for  an  Interest  it  is  not  probable  that, 
when  Huck  was  about  to  purchase  tbe  quar- 
ter Interest  in  the  Annie  Laurie,  Rntan  should, 
wlthont  any  consldwatton,  declare,  as  It  Is 
claimed  he  did,  that  be  was  not  to  have  any 
Interest  In  such  purchase,  or  that  he  there- 
after settled  his  demand  for  $1,000.  If  Hnck 
Intended  It  as  a  settlement  there  was  no  oc- 
casion to  resort  to  language  of  eqaivocal 
meaning.  In  this  connection  It  Is  significant 
that  the  letter  was  first  drafted  by  Aldrlch 
and  then  copied  by  Huck  and  by  him  sealed 
In  an  envelope  and  personally  handed  to 
Rutan.  Thoe  la  evldmce  in  the  record  show- 
ing that  Aldrtcb  was  not  knytA  to  Batan,  and 
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at  the  trial  wae  a  hostile  wltnees  against 
his  Interests.  It  Is  quite  apparent  tliat 
Aldrlcb,  In  drafting  the  letter,  attempted  to 
cariy  a  meaning  In  It  Bo  obscure  as  not  readi- 
ly to  be  discernible,  and  Intended  It  to  be 
eltber  unnoticed,  or  apparently  collateral  to 
the  main  thing,  the  making  of  the  gift. 

5.  It  Is  also  claimed  that  the  assignment 
made  by  Rutan  to  Snyder  of  the  one-half  in- 
terest tn  his  contract  with  and  claim  against 
Huck  waa  without  consideration.  So  far 
as  Huck  la  concerned.  It  matters  not  whether 
he  discharges  his  obligation  to  Butan  alone 
or  to  Rutan  and  Snyder,  so  long  as  the  dl»- 
cnarge  when  made  fully  satisfies,  as  It  does, 
the  obligation,  and  bars  all  further  claim 
against  him  with  respect  to  it  It  is  argued 
that  the  $10,000  paid  by  Snyder  to  Rutan 
was  not  paid  as  a  consideration  for  the 
assignment,  but  was  paid  to  Rutan  by  Sny- 
der as  commissions  for  the  sale  of  the  Sny- 
der Improvement  properties,  from  which  It 
Is  also  claimed  that  Rutan  was  not  true  to 
the  best  Interests  of  Huck.  Rutan  and  Snyd^ 
testified  that  it  was  paid  for  the  assignment, 
and  denied  that  It  was  for  commissions. 
There  Is  no  direct  evidence  that  it  waa  paid 
for  commissions.  True,  in  a  letter  written 
by  Welmer  to  Aldrlch  be  states  that  Rntan 
received  flO,000  by  way  of  commissions  for 
the  sale  of  the  Snyder  Improvement  proper* 
ties :  in  a  letter  written  by  Filer  to  Elmber- 
ly  be  stated  that  Butan  asked  commissions. 
Neither  Welmer  nor  Filer  In  any  manner 
represented  Butan.  Their  statements,  as  to 
Rutan,  were  mete  hearsay.  But  It  Is  claim- 
ed that,  because  Rutan  and  Snyder  worked 
together  In  procnrlng  the  option  in  the  name 
of  Kimberly,  Rutan  waa  untrue  to  Hvckt 
and  that  the  Just  inference  Is  that  the  said 
mon^  was  paid  for  commissions.  The  facts 
and  dicnmstances  surrounding  the  procuring 
of  the  option  have  been  heretofore  alluded  to. 
Before  It  can  be  successfully  asserted  that 
the  said  money  was  paid  as  commissions 
there  must  be  some  evidence  or  some  circum- 
stance tending  to  show  such  fact  Such  evi- 
dence is  wholly  wanting.  Were  It,  however, 
true  that  Butan  received  the  money  as  com- 
mlsaions  for  the  sale  of  the  Snyder  Improve- 
ment  properties,  so  far  as  Huck  was  con- 
cerned it  was  harmless  to  him,  for  he  did  not 
purchase  any  Interest  whatever  in  these 
propotles,  and  at  all  times  asserted  that 
he  woold  not  do  so.  The  fact  that  Rutan 
might  have  received  commissions  for  the  sale 
of  the  Snyder  Improvemwt  properties  In  no 
manner  affected  Huck's  rights  In  and  to  the 
Annie  Laurie  properties,  or  placed  on  him 
Increased  burdraa,  and  In  no  manner  pre- 
vented him  from  making  terms  of  purchase 
in  the  Annie  Laurie  better  than  or  different 
from  those  be  did  mak&  The  only  com- 
plaint that  he  could  make  of  this  Is  that 
Butan,  as  his  partnw  in  the  transactions, 
should  be  required  to  account  to  Iiim  for  the 
moD^  tbuB  rec^ved;  but  tbls  claim  la  not 


made,  and  were  It  made  it  would  be  unavail- 
able, for  the  evidence  is  not  Buffl(dent  to 
show  that  any  money  was  paid  to  or  received 
by  Rutan  as  commissions  from  any  one.  It 
is  argued  that,  notwithstanding  the  testi- 
mony of  both  Butan  and  Snyder  that  the 
assignment  was  made  September  8,  1890,  for 
the  then  agreed  price  of  $10,000,  the  facts 
and  circumstances  attending  tlie  transaction 
render  their  testimony  Improbable.  Even  If 
It  should  be  said  their  testimony  In  this  re- 
spect is  not  probable,  it  does  not  necessarily 
follow  that  the  money  was  paid  to  Butan  for 
commissions,  and  we  have  no  right  to  pre- 
sume ttiat  It  was  so  paid.  In  the  absence  of 
evidence  showing  this  fact  Outside  of  the 
hearsay  testimony  there  is  no  such  evidence. 
Upon  all  the  mat^lal  facts  of  the  case  and 
upon  all  the  contentions  made,  except  the 
one  yet  to  be  reviewed,  the  evidence  Is  con- 
flicting. Much  of  appellant's  brief  is  an  at- 
tempt to  demonstrate  that  the  matters  and 
things  testified  to  by  Buck  are  true,  and 
those  testified  to  by  Rutan  are  untrue.  This 
case  well  falls  within  the  rule  so  often  an- 
nounced by  this  court  that,  where  there  is  a 
substantial  conflict  In  the  evidence,  the  find- 
ings of  the  court  on  such  conflicting  evldraice 
will  not  be  disturbed. 

6.  We  are,  nuwever,  of  the  opinion  that 
the  court  erred  in  the  matter  of  the  account- 
ing. The  finding  of  the  court  that  the  1.000 
shares  sold  by  Hu<&  to  bis  wife  was  for  an 
inadequate  price  is  against  the  evidence.  It 
Is  true  that  transactions  betwe^  husband 
and  wife,  wliere  the  rights  of  third  parties 
may  be  affected,  will  be  closely  scrutinized. 
Hud£  testified,  and  it  is  not  denied,  that 
after  he  had  paid  ov^  $60,000  on  the  proper- 
ty, and  when  be  was  called  In  April,  1900,  to 
meet  an  assessmsit  <m  the  stock  of  ove: 
$62,000,  he;  did  not  have  sufficient  funds  to 
meet  it,  and  therefore  called  on  his  wife  to 
help  him.  She  was  then  the  owner  of  oil 
and  gas  bonds,  which  were  sold,  and  from 
said  sales  realized  something  over  $2S,000. 
The  character  of  said  bonds,  when  sold,  the 
amount  thereof,  the  price  obtained  ther^ar 
and  from  whom,  the  OMmership  in  Mrs.  Hudk, 
the  taming  of  the  proceeds  of  sale  ova-  to 
Huck,  and  all  the  drcumstances  thereof  w»e 
fully  detailed.  These  facts  are  not  denied. 
The  1,000  shares  were  sold  to  her  by  Hu(& 
at  $25  per  share,  the  price  be  pqid  for  It  It 
was  at  this  time  that  the  Annie  Laurie  com- 
pany was  about  to  and  did  purchase  tlie 
property  under  the  option.  There  is  nothing 
to  show  that  the  stock  at  that  time  had  any 
greater  value  than  $25  per  share,  or  that 
more  than  that  could  have  been  realized  for 
it  There  is  no  evidence  showing  what  was 
the  market  value  of  the  sttxik  In  1900.  or 
that  It  then  bad  any  market  value.  The 
evidence  shows  that  Its  market  value  In  1902 
and  1003  was  $100  p«  share,  but  that  was 
after  the  mine  was  developed  and  explored. 
The  other  Btodk  aold  at  $100  p«r  abare  waa 
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Bold  tbe  latter  part  of  IdOl  and  1902.  So 
far  as  Butan  was  concerned  Huck  was  under 
no  legal  obligation  to  carry  out  or  complete 
his  purchase  under  the  option,  and  he  had 
the  legal  right  even  at  the  time  of  taking  up 
the  option,  to  abandon  the  entire  transaction, 
if,  for  any  reason,  he  thought  it  was  not  a 
desirable  purchase,  or  found  himself  unable 
to  carry  It  Being  unable  to  meet  the  assesa- 
meuts  and  to  hold  the  full  5,000  shares,  we 
see  no  reason  why  he  could  not  sell  a  portion 
of  the  8tod£  to  enable  him  to  carry  the  re- 
mainder, If  it  became  necessary  to  do  so. 
He  was  In  a  position  not  only  to  lose  all  the 
Btoclt,  but  also  to  lose  all  the  money  that  he 
had  theretofore  paid.  The  selling  of  the 
1,000  shares  therefore  being  necessary  to  pre- 
SOTve  the  common  property,  so  long  aa  Huck 
acted  fairly  and  In  good  faith  with  Rutan; 
and.  If  he  sold  the  stodE  for  its  then  market 
value,  and  accounted  to  Rutan  for  its  pro- 
ceeds, Rutan  la  not  in  a  pfMltion  to  complain 
of  such  transaction.  The  court  did  not  find 
that  there  was  bad  faith  on  the  part  of  Huck 
in  selling  this  stock.  It  only  found  that  the 
price  was  inadequate.  But  there  Is  no  evl- 
dence  showing  that  the  stock  when  sold  was 
of  greatw  value  than  the  amount  realized,  | 
or  that  more  could  then  have  been  obtained  | 
tor  it  We  therefore  conclude,  and  so  hold,  j 
that  the  court  erred  in  charging  Huck  with  , 
4,000  shares  of  stock  on  baud,  and  with  the  | 
dividends  received  on  that  amount  of  stock.  { 
The  finding  of  the  court  should  have  been 
that  Hnck  ought  to  be  charged  with  8,600 
shares,  and  with  the  dividends  received 
tneretm;  and.  Instead  of  charging  him  with 
the  said  1,000  shares  and  dividends  thereon, 
be  should  have  been  charged  with  $26,000, 
the  proceeds  received  by  him  of  the  sale; 
and  that  the  report  as  made  by  Huck,  show- 
tog  hia  receipts  and  disbnrsemoits,  should 
have  been  allowed;  and  that  it  should  be 
decreed  that  he  be  required  to  deliver  to 
plaintiffs  one-third  of  3,600  shares,  or  1,116% 
shares  of  the  capital  stock  of  the  Annie 
Laurie  company,  upon  plaintiffs'  paying  to 
him  one-third  of  the  unpaid  indebtedness  due 
him,  or,  at  his  option,  a  sufficient  number  of 
said  8,500  shares  to  be  sold  under  the  direc- 
tion of  the  court  to  pay  off  and  cancel  said 
Indebtedness;  and  that  ike  be  required  to 
deliver  to  plalntlfla  one-third  of  ttie  stock 
BO  remaining^ 

With  such  modification  the  judgment  of 
the  court  below  Is  affirmed.  Neither  party 
is  given  costs  on  this  appeal. 

Our  attrition  having  been  called  to  the 
death  of  the  appellant  since  the  Bubmission 
of  tue  case  to  us,  the  Judgm^t  of  affirmance 
is  entered  as  of  the  1st  day  of  December, 
1906,  nunc  pro  tunc,  a  time  prior  to  his 
death. 

BABTCH,  0.  J.,  concurs. 

McGARTT,  J.,  I  dissent;  am  of  the  opin- 
ion that  the  Jndgm^t  shotdd  be  reversed  and 
a  new  trial  granted. 


BED  WING  GOLD  MIN.  CO.  v.  CLAYS. 
(Supreme  Coart  of  Utah.   Jan.  13,  1006.) 

1.  Minis  aitd  Minxaixs— ExTam;  asd  Loca- 
tion OF  Vkot— BtTaOSN  OF  PaooF. 

Where,  in  trespass  for  taking  ore  from  be- 
neath the  surface  of  mining  claims  owned  by 
plaintiff,  defendant  alleged  Uiat  all  the  mineral 
removed  was  removed  from  a  vein  the  apex  of 
which  was  wholly  within  bis  mining  claim,  de- 
fendant had  the  burden  of  establishing  the  loca- 
tion of  the  vein  and  its  apex. 

2.  APPEAIf— FlKDmoe— OOITOLUBIVBITESB. 

Where  the  evidence,  thoo^  conflicting, 
supports  the  findings  of  the  trial  court,  they 
wUl  not  be  disturbed. 

ilj>peal  from  District  Court  Third  District; 
9.  W.  Stewart  Judge. 

Action  by  the  Bed  Wing  Gold  Mining  Com- 
pany against  William  D.  Clays.  From  a 
judgment  tot  defendant^  plalntllT  appeals. 
Affirmed. 

Henderson,  Pierce,  Oretchlow  &  Barrette 
and  Blerer  &  Orem,  for  appellant  FrlCk  ft 
Bdwardfl,  for  respondent 

McGABTY,  J.  This  is  an  appeal  tram  a 
final  Judgment  and  decree  entered  In  tiie  dis- 
trict court  of  Salt  take  county  In  favor  of 
the  defendant  against  the  plaintiff. 

The  complaint  contains  three  causes  of 
action:  The  first  and  aecmd  causes  of  action 
are  for  alleged  trespuses  committed  by  de- 
fendant In  taking  ore  from  beneath  the  mof- 
face  of  the  Oolnmbla  and  Silver  Hill  mlnii^ 
claims,  owned  by  plaintiff,  and  ore  situated 
In  West  Mountain  mining  district  Salt  Lake 
county,  Utah ;  and  the  third  cause  of  action 
is  for  a  perpetoal  injunction  to  restrain  de- 
fendant from  committing  farther  trespass. 
The  defendant  la  the  owner  of  the  Julia  Dean 
mining  claim,  and  In  his  answer  alleges,  In 
part  "that  within  the  bonndarles  of  the  said 
Julia  Dean  mining  claim  of  defendant  are 
lodes  or  veins  of  mineral  extending  in  a 
northerly  and  southerly  direction,  parallel  to 
tiie  side  lines  thereof,  throughout  the  full 
leugtii  <a  the  claim,  and  on  their  strike  ex- 
tending tiiroi:«h  and  across  the  end  lines 
thereof  and  dipping  Into  the  earth  In  a  w^ 
erly  direction  at  a  varying  angle  between 
20  and  80  degrees,  having  their  tops  and 
apexes  within  the  exterior  limits  of  the  said 
Jnlla  Dean  lode  mining  claim  and  outside 
of  the  extMlor  limits  of  the  mining  claims 
and  premises  mentioned  and  described  In 
plaintiff's  complaint  as  the  property  of  the 
plaintiff;  •  •  «  that  the  defendant  In 
working,  developing,  and  following  the  said 
lodes  and  veins  having  their  apexes  wholly 
within  the  exterior  limits  of  the  said  Julia 
Dean  mining  claim,  and  in  extracting  waste, 
rock,  and  ore  flrom  the  same  on  their  strike, 
has  worked  the  same  on  their  course  down- 
ward, dipping  in  a  westerly  direction  under 
and  beneath  the  surface  of  the  mining  claims 
and  premises  mentioned  and  described  hi 
plaintiff's  complaint  to  wit  Silver  Hill  and 
Columbia  lode  mining  claims :  •  •  •  and 
that  all  the  work  done  as  aforesaid,  and  all 
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mln^al  removed  by  the  defendant,  was  done 
and  removed  from  a  vein  or  veins,  the  tops 
or  apexes  of  which  are  wholly  within  the 
premises  of  the  defendant,  as  aforesaid." 

The  court,  among  other  things,  found: 
"<4)  That  the  discovery  of  said  Jalla  Dean 
loide  claim  Is  near  the  sontb  end  line  of  said 
claim  and  near  the  center  thereof,  and  Is  on 
what  is  commonly  known  as  the  Julia  Dean 
vein ;  that  said  Julia  Dean  vein  Is  a  large 
Assure  vein,  entering  upon  the  Julia  Dean 
claim  upon  Its  strike,  near  the  discovery 
aforesaid,  and  continues  th^ce  on  a  norther- 
ly course  through  the  entire  length  of  said 
Julia  Dean  claim  to  and  through  Its  norther- 
ly  end  line  and  that  said  Julia  Dean  vein 
has  Its  apex  in  said  Julia  Dean  claim  through- 
out the  entire  length  of  said  claim  between 
the  end  lines  thereof,  and  no  part  of  the  apex 
of  said  Julia  I>ean  vein  Is  upon  the  Columbia, 
Silver  Hill,  or  other  claims  owned  by  the 
plaintiff  between  the  end  lines  of  said  Julia 
Dean  claim,  but  the  whole  of  the  apex  of 
said  Julia  Dean  vein  is  within  and  upon 
said  Julia  Dean  claim  owned  by  the  defend- 
ant *  *  *  (7)  That  said  Julia  Dean  vein 
dips  into  the  earth  In  a  southwesterly  direc- 
tion with  a  strike  In  a  northwesterly  direc- 
tion and  enters  Into  the  Silver  Hill,  Columbia, 
Brink,  and  Rustler  claims  of  the  plaintiff  up- 
on Its  dip  into  the  earth,  and  the  major  por- 
tion of  said  Julia  Dean  vein  upon  Its  dip  is 
within  the  exterior  Ijoundarles  of  the  afore- 
said claims  of  plaintiff,  but  no  part  of  the 
apex  of  said  Julia  Dean  vein  is  within  the 
exterior  surface  ttoundarles  of  said  claims, 
but  the  whole  of  said  apex  is  upon  the  Jnlla 
Dean  claim,  so  far  as  said  vein  is  covwed 
by  said  Julia  Dean  claim  betwem  botb  at 
Its  end  lines.** 

As  stated  by  counsel  for  appellant  in  their 
brief:  "The  principal  point  in  the  case 
hinges  npon  finding  4."  It  is  admitted  that 
the  Julia  Dean  vein  passes  upon  its  strike 
or  course  tlurough  the  southerly  end  line  of 
the  Jalla  Dean  claim,  and  runs  thence  north- 
erly, with  Its  apex  wholly  within  the  exterior 
limits  or  side  lines  of  said  claim,  for  a  dis- 
tance of  about  400  feet,  to  a  point  near  the 
westerly  side  IJne  thereof,  which  point  is 
marked  and  designated  as  "station  206." 
The  development  work  done  north  and  north* 
westerly  from  this  point  on  the  mining  claims 
mentioned  Is  not  very  extensive,  and  the 
apex  of  the  Julia  Dean  vein  Is  not  so  easily 
traced  on  its  course  northerly  beyond  station 
206  as  It  is  from  the  discoTery  monument 
to  said  station,  and  there  Is  a  sharp  conflict 
in  the  evidence  respecting  the  strike  and  lo- 
cation of  the  ap^  of  the  vein  after  it  leaves 
station  206  on  Its  northerly  course.  Appel- 
lant contends  that  at  or  near  this  station  the 
vein  on  its  coarse  crosses  the  westerly  side 
line  of  the  JuUa  Dean  claim  and  wholly  de- 
parts tiiereflrom,  and  ccmttnues  m  its  strike 


Into,  along,  and  through  the  Columbia  claim, 
owned  by  plaintiff,  and  with  Its  apex  mtlrely 
within  the  exterior  limits  or  side  lines  of 
the  Columbia,  fr<Kn  the  point  wbare  it  Is 
claimed  the  vein  crosses  the  westerly  side 
line  of  the  Julia  Dean  at  or  near  statl<m  205. 
On  the  other  band,  respondent  Insists  that 
there  is  ample  evidence  in  the  record  to 
support  the  finding  of  the  court  that  the  Jalla 
Dean  vein  continues  In,  through,  and  along 
the  Julia  Dean  claim  to  the  northerly  end 
line  thereof,  and  that  the  apex  of  the  vein 
Is  wholly  and  exclusively  within  the  exterior 
limits  or  side  Hues  of  said  claim. 

As  hereinbefore  stated,  there  is  a  conflict 
in  the  evidence  on  this  point  The  defend- 
ant upon  whom  was  the  burden  of  proof  to 
establish  the  locati<»i  of  the  vein  and  Its  apex 
on  Its  strike  northerly  beyond  station  205. 
Introduced  evidence  which  tends  to  show  that 
the  strike  of  the  vein  northerly  from  said 
station  Is  parallel  with  the  side  lines  of  the 
Julia  Dean  claim  from  station  206  to  the 
north  end  line  thereof,  with  the  ap«c  of  tlie 
vein  within  the  exterior  limits  of  said  claim 
for  the  entire  mstance.  While,  on  the  other 
hand,  plalntifTs  evidence  tended  to  show  that 
the  Julia  Dean  vein  on  its  strike  wholly  de- 
parts from  the  Julia  Dean  claim  at  or  near 
station  206,  and  continues  on  Its  true  course 
through  and  along  the  Columbia  claim,  with 
the  apex  of  the  vein  wholly  within  said  claim. 
The  record  is  voluminous  and  contains 
about  1,800  pages  of  evidence,  besides  nu- 
merous exhibits,  consisting  of  photograplis  of 
the  premises  showing  the  contour  of  the 
ground  and  excavations  made  on  the  surface 
thereof,  and  maps  showing  the  traundaries  of 
the  respective  claims,  as  well  as  the  exten- 
sive underground  workings  thweln,  whidi 
were  introduced  in  evidence  and  made  a 
part  of  the  record-  To  reproduce  the  evi- 
dence hen,  even  in  an  abridged  and  con- 
densed- form,  we  do  not  deem  important  mi- 
der  oar  view  of  the  case. 

After  the  evidence  was  all  In.  and  before 
Judgm«kt  was  entered,  the  trial  Judge,  at 
the  request  of  counsel  for  both  sides,  visited 
and  made  a  personal  inspection  of  the  prem- 
ises and  property  mentioned.  The  trial 
court  liavlng  had  the  Iwneflt  thus  derived 
from  a  personal  examination  of  the  proper- 
ty, and  having  bad  an  opportunity  to  ob- 
swe  the  demeanor  and  appearance  of  the 
witnesses  who  testified  in  the  case,  was  t>etter 
able  to  correctly  weigh  the  conflicting  evi- 
dence than  is  this  court  who  has  before  it 
only  the  exhlbita  and  printed  record.  We 
are,  therefore,  of  the  opinion  that  the  find- 
ings and  decree  cannot  be  disturbed,  as  titers 
is  ample  evidence  In  ttie  record  to  nipport 
ttiem. 

The  Judgment  is  afllrmed,  with  costs. 
BABTGH,  a      and  STBAUP,  J.,  eiatcar. 
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PBIGB  T.  OREGON  B.  CO. 
(Soprema  Oonrt  of  Or^on.  Jan.  28,  190&) 

1.  Pbincipai.  and  Agent— NoncK  to  Aqest^ 
Scope  of  Authobitt. 

In  an  action  (^Eaiurt  a  railroad  company 
for  negligenUy  constmctln;  a.  fill  orer  a  water 
course  and  leaving  an  alleged  fnaafficient  drain, 
because  of  whicli  water  waa  thrown  back  on 
plaintiff's  land,  declarations  made  by  plaintiff, 
before  the  fill  bad  been  constructed,  to  a  person 
who  was  .  taking  measurements  with  snr- 
veying  Instraments  of  the  place  where  the  fill 
was  subseqaeotly  made,  concerning  the  quan- 
tity of  water  which  flowed  in  the  stream,  and 
similar  declarations  thereafter  made  to  persons 
at  work  on  the  fill,  not  shown  to  have  any  au- 
thority from  defendant  in  the  matter  of  plan- 
ning or  constructing  the  same  or  determmlng 
the  sise  of  the  drain,  etc,  were  inadmissible. 

2.  WATEBS  and  WATKB  GOUBSBS— FLOWACOb— 

Railboads — Cbossiho    Watb  Gouboes— 

Cabs  Required. 

It  Is  the  duty  of  a  railroad  company  In 
constructing  a  fill  over  a  water  course  to  make 
sufficient  provisions  for  the  passage  of  the 
water  of  the  stream,  and  to  exercise  ordinary 
flikil]  and  knowledge  to  so  constmct  the  work  as 
to  allow  for  the  passage  of  such  water  as  Is 
known  to  flow  in  the  stream  in  times  of  nsual 
freshets,  and  such  as  might  be  reasonably  ex- 
pected to  flow  in  floods  shown  iv  experience  to 
be  liable  to  occnr. 

[EM.  Note.— For  cases  In  point  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Oonrsea,  H  216- 
21&] 

8.  SaUE— AcnORB— iKSXBtTOnONB. 

In  an  action  against  a  railroad  company 
for  allied  negligence  in  constrnctlng  a  fill  over 
a  water  course,  an  instruction  that  If  plain- 
tiff informed  defendant's  employes,  regardless  of 
whom  such  employes  were,  that  at  times  the 
water  was  hip  deep  at  the  place  where  the  fill 
waa  constructed,  or  that  the  pipe  inserted  for 
the  passage  of  the  water  was  not  in  his  opin- 
ion sufficient  they  might  consider  such  testi- 
mony in  determining  whether  defendants  used 
ordinary  care  in  conatructing  the  drain,  and 
whether  it  should  have  reoaonably  anticipated 
such  a  flood  as  caused  the  damage^  was  fatally 
defective. 
4.  Samx. 

Where,  In  an  action  against  a  railroad  for 
negligently  constructing  a  fill  over  a  wat«r 
course,  it  waa  conceded  that  neither  the  em- 
bankment of  a  county  road,  or  a  culvert  there- 
in, in  any  way  affected  plalntifTs  injury  by 
watw  thrown  back  upon  nis  property  by  the 
flIU  it  was  error  for  the  court  to  charge  that  in 
determining  whether  defendants  used  ordinary 
care  in  determing  the  size  of  the  fill,  they,  might 
consider,  with  othra  matters,  the  size  of  the 
culvert  across  the  road  between  the  fill  and 
plaintiffs  residence. 

6.  Same  —  OBSTBUcnoir  mr   Streams  —  Sdb- 
TACB  Watkb. 

Where  plaintifTa  property  was  injured  by 
water  of  a  stream  which  waa  turned  back  by 
an  insufficient  culvert  constructed  hj  defend- 
ant railroad  company  as  part  of  the  nil  erected 
over  the  stream,  and  the  water  causing  the  in- 
jury was  the  continuous  overflow  of  the  stream, 
it  could  not  be  regarded  as  surface  water  In 
determining  the  rights  of  the  parties. 
6.  Same— ExTBAOBDiNABT  Floods — Question 

VQR  JdST. 

In  an  action  against  a  railroad  company 
for  injuries  to  plaintiff's  property  by  water  of 
a  stream  claimed  to  have  been  turned  back  by 
an  insufficient  culvert  constructed  as  a  part 
of  defendant's  fill,  evidence  held  to  require  sub- 
mission to  the  jury  of  the  question  whether  the 
storm  waa  so  extraordinary  and  nnprecedmted 


that  defendant,  In  the  exercise  of  ordinary 
care,  could  not  have  been  required  to  antici- 
pate and  provide  for  it. 

Appeal  from  Circuit  Court,  Umatilla 
County;  W.  R.  ElllB,  Judge. 

Action  by  Thomas  J.  Price  against  the 
Oregon  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
veraed. 

This  is  an  action  to  recover  damages  for 
an  Injury  to  plaintiff's  property  and  premises 
by  backwater,  alleged  to  have  been  caused  by 
the  negligence  and  unskHlfnlness  of  the  de- 
fendant company  in  constructing  and  main- 
taining a  fill  on  the  line  of  Its  road  from 
Pendleton  to  Walla  Wnlla  on  and  over  the 
channel  of  Hale  creek,  near  the  town  of 
Weston.  Hale  creek  Is  a  small  stream, 
about  2  feet  deep  and  from  8  to  10  feet  wide 
where  It  flows  through  plaintiff's  premises. 
It  has  Its  origin  several  miles  in  an  easterly 
direction,  from  where  It  crosses  defendant's 
road  and  flows  through  a  narrow  valley  or 
draw  between  the  bills.  It  Is  dry  In  the  sum- 
mer months,  but  carries  more  or  less  water 
during  tbe  remainder  of  the  year.  The  plain- 
tiff is  the  owner  of  a  tract  of  land  through 
which  tbe  creek  flows  a  short  distance  above 
the  defendant's  road.  His  dwelling  house, 
outbuildings,  and  garden  are  in  the  valley,  or 
draw,  near  the  creek  and  about  280  feet 
above  the  road,  at  which  place  the  valley, 
or  draw,  Is  about  150  feet  wide.  Between  the 
railroad  track  and  the  plaintiff's  dwell- 
ing Is  a  counly  road,  with  a  culvert  four  feet 
square,  for  the  passage  of  wata-.  When  the 
defendant's  railway  was  first  built  the  draw 
or  gorge  through  which  Hale  creek  flows  was 
spanned  by  a  trestle  135  feet  long  and  20 
feet  high,  but  in  1901  a  fill  of  earth,  having 
an  Iron  pipe  three  feet  In  diameter  at  the  bot- 
torn  for  the  passage  of  the  water  of  Hale 
creek,  was  substituted  for  the  trestle.  On 
the  6th  of  July,  1904,  a  severe  and  sudden 
thunder  and  rain  storm  occurred  np  the 
creek  above  the  plaintiff's  house,  and  a  large 
quantity  of  rain  fell  In  the  drainage  area, 
which,  flndlng  its  way  into  the  stream, 
caused  It  to  overflow  its  banks,  and,  as  the 
water  was  unable  to  pass  through  the  drain 
pipe  In  tbe  AH  on  defendant's  road,  it  flow- 
ed back  upon  and  ov«-flowed  plaintiffs  gar- 
den and  lawn  and  ran  into  his  house,  In- 
juring and  damaging  his  carpets,  furniture, 
etc.  Being  unable  to  obtain  a  satisfactory 
settlement  of  his  damages  with  the  railway 
company,  he  brought  this  action.  Tbe  com- 
plaint avers  that  the  defendant  carelessly 
and  negligently  failed  .to  put  In  a  sufflcieut 
drain  or  passage  for  the  water  under  the  fill, 
and  thereby  caused  It  to  flow  back  and  over- 
flow his  premises,  injuring  hla  dwelling  house 
and  the  furniture  therein,  his  garden,  lawn, 
and  outbuildings,  to  his  damage  in  the  sum  of 
$2,000.  the  Items  of  which  are  specifically  set 
out  The  answer  admits  the  existence  and 
location  of  Hale  creek,  but  all^m  that  it  i» 
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dry  tbe  entire  year,  except  during  the  freshet 
Beason,  when  It  usually  flows  a  small  quan- 
tity of  water;  that  the  culvert  In  the  county 
road  and  the  Iron  pipe  put  in  by  defendant 
have  always  been  adequate  to  accommodf^te 
the  flow  of  the  stream,  and  are  entirely  suffi- 
cient for  that  purpose  under  any  and  all  clr- 
eumstaneee  which  might  reasonably  have 
been  expected  or  anticipated;  that  the  storm 
of  July  6,  1904,  which  caused  the  damage  to 
plaintiff,  was  unprecedented  and  extraordi- 
nary Id  fury  and  violence,  amounting  to  a 
cloud-burst,  so  that  for  more  than  two  miles 
up  the  stream  above  his  house  the  wster 
became  a  torrent  of  great  volume  and  veloc- 
ity, flowing  through  the  valley  or  draw  in  a 
column  two  feet  in  height  and  down  onto 
the  lands  of  plaintiff  without  regard  to  the 
banks  of  the  stream,  carrying  great  quanti- 
ties of  earth  and  debris  before  It,  thus  caus- 
ing the  greatest  and  most  severe  flood  ever 
known  In  that  vicinity ;  that  It  thus  swept  ovct 
the  lands  of  plaintiff,  and  whatever  damage 
occurred  to  him  was  caused  solely  and  eiclu- 
alveJy  by  such  cloud-burst  and  unprecedented 
flood.  The  reply  denies  the  new  matter  In  the 
answer,  and  affirmatlTely  alleges  that  the  cul- 
vert In  the  county  road  did  not  affect  one 
way  or  the  other  plaintiff's  property;  that 
the  water  would  have  flowed  over  the  couniy 
road  regardless  of  the  culvert,  and  would 
not  have  t>acked  up  and  injured  him  by  rea- 
son of  such  road;  that  the  storm  referred  to 
was  a  severe  electrical  storm,  such  as  Is 
liable  to  occur  in  the  section  of  the  country 
where  Hale  creek  has  its  source,  and  was  no 
greater  than  has  occured  there  within  the 
memory  of  persona  now  living  in  that  vicin- 
ity, but  was  of  a  kind  and  character  against 
which  the  defendant  should  have  provided 
when  It  assumed  to  restrict  or  Interfere  with 
the  natural  flow  of  the  etreom.  Upon  the 
Issues  thus  joined  the  cause  was  tried  be- 
fore a  Jury,  resulting  in  a  verdict  and  Judg- 
ment In  favor  of  the  plaintiff,  and  defendant 
appeals,  assigning  error  in  the  admission  of 
testimony  and  the  glTlng  and  rtfnsal  of 
certain  Instructions. 

Arthur  C  Spencer,  for  appellant   T.  G. 
Hall^,  for  respondent 

BEAN,  a  J.  (after  stating  the  facts). 
The  plaintiff,  as  a  witness  In  his  own  behalf, 
testified,  among  other  things,  that  he  had  liv- 
ed on  Hale  creek  and  In  the  bouse  damaged 
by  the  flood  about  85  years;  that  the  stream 
dried  up  about  the  4th  of  July  each  year, 
and  remained  dry  until  the  winter  rains,  ex- 
c^t  during  storms  In  the  summer  time; 
that  the  country  It  drained  for  four  or  five 
miles  up  the  stream  was  steep  and  rugged, 
and  was  visible  from  the  railroad  track; 
that  during  the  time  be  had  lived  on  the 
stream  he  had  seen  a  great  many  storms 
and  high  waters;  that  he  had  seen  the  stream 
Id  harvest  dry,  and  within  two  hours  after 
a  storm  came  op  the  watw  would  be  knee 
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deep  from  his  yard  fence  to  the  hills  on  the 
north,  but  did  not  run  around  his  house; 
that  he  had  known  a  great  many  storms  of  a 
similar  character;  that  he  had  seen  more 
water  come  down  the  stream  than  In  July, 
1904,  but  it  did  not  damage  him;  that  in  the 
winter  time  the  water  sometimes  ran  out 
and  into  his  garden  and  cut  out  the  soil; 
that  he  was  at  home  at  the  time  of  the  flood 
In  July,  1904;  that  the  wat^  was  able  to 
pass  down  the  stream  and  did  not  reach 
his  house  and  outbuildings  until  it  backed 
up  from  the  railroad  fill;  that  the  water  can 
and  did  pass  over  the  county  road  below  the 
culvert  before  becoming  high  enough  to  fill 
the  culvert;  that  he  bad  often  seen  it  do  bo. 
He  was  also  permitted  to  testis,  over  de- 
ffflidanf  B  objection,  that  before  the  flll  was 
made  by  the  defendant  company  a  man. 
who  seemed  to  be  spokesman  for  a  party  who 
had  surveying  instruments  and  were  making 
measurements  at  the  place  where  the  flll  was 
subsequently  made,  inquired  of  htm  as  to 
his  knowledge  concerning  the  quantity  of 
water  that  came  down  the  gorge  or  ravine 
at  the  railway  crossing,  and  he  told  him  that 
he  had  seen  It  hip  deep  over  a  space  50  or 
60  feet  wide  at  that  place,  and  that  he 
thought  it  would  take  a  "pretty  big  culvert 
not  leas  than  10  feet";  that  he  did  not  know 
whether  the  party  was  an  official  of  the 
road  or  not;  that  he  afterward  had  a  con- 
versation with  parties  who  were  putting  In 
the  flll  and  whom  he  supposed  were  working 
for  the  railroad  company,  and  told  them  that 
he  did  not  think  the  drain  pipe  used  was 
sufficient  to  carry  the  water.  Based  upon 
this  testimony,  the  court  Instructed  the  Jury 
that  if  plaintiff  Informed  the  employes  of  the 
defendant  before  the  fill  was  made  that  the 
water  had  at  times  run  hip  deep  tlirough 
the  gulch,  or  advised  its  agents  that  the  pipe 
or  conduit  was  not  large  enough,  before  It 
was  put  In  place,  they  might  consider  such 
matters  In  determining  whether  the  defend- 
ant used  ordinary  care  in  flxlng  the  size  of 
the  drain  under  the  flll,  and  whether  It 
should  reasonably  have  anticipated  such  a 
flood  as  came  In  July,  1904.  The  adn[ils8loa 
of  this  testimony,  emphasised  as  it  was  by 
the  Instructions  baaed  tbereon,  waa,  in  onr 
opinion,  fflrror. 

There  was  no  proof  that  the  parties  with 
whom  the  plaintiff  talked  were  officers  or 
agents  of  the  defendant  or  had  authority 
to  represent  it  In  the  matter  of  plannli^  or 
constructing  the  flll,  or  even  that  they  were 
Its  employes,  unless  that  Is  to  be  inferred 
from  the  fact  that  they  were  at  the  time  ap- 
parently at  work  for  It  They  may  have 
been,  for  all  the  record  shows,  laborers,  hav- 
ing nothing  whatever  to  do  with  the  question 
of  determining  the  size  of  the  drain  or  the 
nature  or  character  of  the  flll.  It  was  the 
duty  of  the  defendant  company  in  construct- 
ing the  fill  to  make  sufficient  and  pr(^>er 
provision  for  the  passage  of  the  waters  of 
the  stream,  and  to  that  end  it  waa  reqalred 


Digitized  by 


Or.) 


PRICA  T.  OSEQON  B.  CO. 


846 


to  bring  to  the  planning  and  execution  of 
the  work  the  skill  and  knowledge  which  are 
ordlnaril7  practiced  in  anch  matters^  and  to 
construct  It  so  aa  to  allow  for  the  passage 
of  anch  water  as  was  known  to  flow  In  tite 
stream  in  times  of  nsnal  freshets  and  such 
as  might  have  reasonably  been  expected  to 
in  floods  wtaldi  are  not  usual,  but  which 
perlence  shows  might  occur  at  an^  time. 
2  Famham,  Waters,  }  S69;  18  Am.  ft  Eng. 
Bnc.  lAw  (2d  Ed.)  680;  Jones  t.  Seaboard 
Air  Line  R.  Oo.,  07  &  a  181,  45  8.  E.  18S. 
If  it  failed  to  use  such  akill,  it  is  liable  to 
fliose  Injured  by  its  negllgmce,  but  hi  deter- 
mining whether  it  bad  used  reasonable  care 
and  pmdoice  tn  the  construction  of  the  work 
regard  must  be  had  to  the  size  and  nature 
of  the  stream,  the  character  and  features 
of  tin  country  drained  by  It,  its  liability  to 
overflows,  and  their  probable  extent  and  eftect, 
and  not  to  a  single  iton  of  testimony.  The 
true  test,'  considering  all  ttw  drcomstances, 
Is,  ought  a  competent  and  skillful  engineer 
reasMiably  to  have  antldpated  such  a  flood 
■a  caused  the  damage  to  the  plaintiff  and  to 
have  made  provision  ttierefor?  The  evidence 
objected  to  might,  perhaps,  have  berai  com-  I 
petent  if  the  persons  with  whom  the  plaintiff  | 
were  In  fact  the  agrats  or  employes  of  the  i 
company,  acting  for  and  representing  It  In  j 
planning  or  constructing  the  fill,  aa  tending  [ 
to  show  the  kowledge  which  it  had  of  the  | 
character  of  the  stream  and  the  quantity  of  t 
water  carried  by  tt,  but  tbe  effect  of  the  tea-  j 
tlmony  under  the  Instructions  of  the  court  ; 
was  practically  to  make  It  determinative  of 
the  question  whether  the  defendant  exercised 
ordinary  care  and  prudence  in  using  the 
drain  or  outlet  under  tbe  embankment  It  I 
was  singled  out  from  all  the  rest  of  the  tes-  | 
tlmony,  and  the  juiy  advised  that  If  the  i 
plaintiff  had  Informed  tbe  employes  of  the 
defendant  (regardless  of  whom  such  employ- 
As  were)  that  at  times  the  water  was  hip 
de^  at  the  place  where  the  fill  now  Is,  or 
that  he  had  told  tbem  that  the  pipe  was  not, 
in  his  opinion,  large  enongb  to  pass  the  wa- 
ter, they  might  consider  such  testimony  In 
determining  whether  the  defendant  used  or-  | 
dfnary  care  in  the  construction  of  the  drain, 
and  whether  It  ought  to  hare  reasonably  an- 
ticipated such  flood  as  canaed  tbe  damage. 
The  practical  ^ect  of  which  was  not  only 
to  give  special  importance  to  the  testimony, 
but  that,  if  plaintiff  told  an  employ^  or  em- 
ploy^s  of  the  defendant  that  the  water  was 
hip  deep  In  the  stream  at  times  and  the 
conduit  as  put  In  was  not  sufficient  to  carry 
or  pass  that  quantity  of  water.  It  was  In- 
sufficient, and  tbe  defendant  was  negligent 
in  using  it. 

The  conrt  also  Instructed  tbe  jury  that. 
In  deciding  whether  the  defendant  used  or- 
dinary care  In  determining  tbe  size  of  tbe 
culvert  or  drain  placed  by  It  under  the  fill, 
they  might  consider,  along  with  other  mat- 
ters, the  size  of  tbe  culvert  across  the  county 
road  between  the  fill  and  the  residence  of 


the  plaintiff.  It  Is  shown  by  the  evidence, 
alleged  In  the  pleadings,  and  admitted  by  all, 
that  neither  tlie  embankment  of  tbe  county 
road  nor  the  culvert  therein  In  any  way 
affected  or  contributed  to  tbe  injury  to  plain- 
tiff. The  road  embankment  was  not  blgh 
enough  to  cause  the  water  to  flow  back  and 
overflow  plaintlfTs  land,  and  but  for  the  fill 
made  by  the  defendant  It  would  have  passed 
on  down  tbe  stream.  Under  these  circnm- 
stances  we  can  conceive  no  purpose  for  the 
instruction,  nnless  the .  court  Intended  the 
jury  to  use  the  size  oif  the  culvert  In  the 
county  road  as  a  stendard  by  which  to  de- 
termine the  sufficiency  of  the  one  used  by 
the  defendant  They  were,  in  effect,  told 
that  they  mlgbt  consider  as  evidence  of  what 
would  be  a  sufficient  culvert  tbe  one  In  tbe 
county  road,  without  any  proof  whatever 
that  it  was  of  the  proper  size  or  was  put 
In  by  a  peiwn  familiar  with  tbe  history  of 
the  stream  or  tbe  amount  of  water  necessary 
to  be  accommodated.  So  far  as  tbe  record 
discloses,  Its  size  and  height  may  have  been 
regulated  by  a  mere  matter  of  convenience 
in  constructing  tbe  road,  and  not  In  any  way 
by  tbe  quantity  of  water  to  be  aeccom- 
modated,  and  therefore  permitting  the  jury 
to  use  It  as  a  stendard  of  comparison  was 
error. 

These  considerations  lead  to  a  reversal  of 
the  Judgment,  but.  In  view  of  another  trial. 
It  Is  deemed  proper  to  consider  tbe  contention 
of  tbe  defendant  that  tbe  water  wbicb  dam- 
aged the  plaintiff  was  surface  water,  and 
for  that  reason  It  is  not  liable  for  causing 
it  to  flow  back  and  overflow  his  premises. 
There  is  a  sharp  conflict  In  the  adjudicated 
cascB  in  this  country  as  to  the  law  of  surface 
water  and  the  rigbte  and  liabilities  of  con- 
terminous proprietors  of  land  in  resi)ect  to 
the  obstruction  and  flow  thereof.  Tbe  courts 
of  many  of  the  states  have  followed  tbe  com- 
mon law,  and  held  that  mere  surface  water, 
or  such  as  accumulates  by  rain  or  tbe  melt- 
ing of  snow,  is  to  be  regarded  as  a  common 
enemy,  and  tbe  proprietor  of  the  lower  tene- 
ment or  estate  may,  If  he  chooses,  obstruct 
and  hinder  the  flow  of  such  water,  and  in 
doing  so  may  turn  It  back  upon  and  over 
the  lands  of  others  without  liability  for  In- 
jury ensuing  from  such  obstruction  or  diver- 
sion. Other  courte,  following  the  doctrine 
of  tbe  civil  law,  bave  held  that  the  owner 
of  tbe  upper  or  dominant  estate  has  a  nat- 
ural easement  or  servitude  In  tbe  lower,  or 
servient,  one  to  have  all  waters  accumulating 
on  his  land  to  flow  upon  and  across  that  of 
tbe  lower  proprietor  as  It  would  naturally 
do,  and  that  the  flow  of  such  water  cannot 
be  Interfered  with  or  obstructed  by  tbe  serv- 
ient owner  to  tbe  detriment  or  Injury  of  the 
upper  proprietor.  Walker  v.  Southern  Pac. 
Co.,  166  n.  S.  683,  17  Sup.  Ot  421,  41  L.  Ed. 
837. 

The  question  has  never  been  decided  in 
this  state.  The  court  expressly  disclaimed 
doing  so  in  West  t.  Taylor,  16  Or.  16C,  13 
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Pac.  66S.  Nor  do  we  deem  Its  consideration 
necessary  at  tills  time.  The  waters  which 
caused  the  Injury  to  the  plaintiff  were  not 
surface  waters,  but  the  flood  waters  of  a 
natural  stream.  "Surface  water  Is  that 
which  la  diffused  over  the  surface  of  the 
ground,  derived  from  falling  rains  or  melting 
snows,  and  continues  to  be  such  until  It 
reaches  some  well-defined  channel  In  which 
it  is  accustomed  to,  and  does  flow  with  other 
waters,  whether  derlred  from  the  surface  or 
springs;  and  It  then  becomes  the  running 
water  of  a  stream,  and  ceases  to  be  surface 
water."  Crawford  v.  Bambo,  44  Ohio  St 
282,  7  N.  B.  429.  When  such  water  has 
foimd  its  way  into  a  natural  stream  or  water 
course,  and  mingles  with  the  waters  there- 
of, It  becomes  as  much  a  part  of  the  stream 
as  any  other  particle  of  water  in  it,  and 
ceases  to  possess  any  of  the  qualities  of  sur- 
face water.  And  the  mere  fact  that  for  the 
time  being  the  channel  of  the  stream  is  not 
sufficient  to  carry  all  the  water  does  not 
cliange  the  rule,  so  long  as  the  water  forms 
one  continuous  body  and  flows  In  the  course 
of  the  ordinary  ctiannel  of  the  stream.  As 
said  in  Crawford  t.  Rambo,  supra:  "It  is 
difficult  to  see  upon  what  principle  the  flood 
waters  of  a  river  can  be  likened  to  surface 
water.  When  it  is  said  that  a  river  Is  out 
of  ilB  banks,  no  more  Is  implied  than  that  its 
volume  then  exceeds  what  it  ordinarily  is. 
Whether  high  or  low  the  entire  volume  at 
any  one  time  constitutes  the  water  of  the 
river  at  such  time;  and  the  land  over  which 
its  current  flows  must  be  regarded  as  its 
channel,  so  that,  when  swollen  by  rains  and 
melting  snows  it  extends  and  flows  over  the 
bottoms  along  Its  course,  ttiat  is  its  flood 
channel,  as  when,  by  drongtats,  It  is  reduced 
to  its  minimum.  It  Is  then  in  Its  low-water 
cbanneL"  If  in  times  of  flood  any  part 
of  the  waters  of  a  stream  become  separated 
or  disassociated  from  the  main  body  and 
spreads  out  over  the  adjoining  country  with* 
out  following  any  definite  water  course,  or 
channel,  it  ceases  to  be  a  part  of  the  stream 
and  may  be  regarded  as  snrface  water.  N. 
Y.  &  St  L.  B.  Ca  V.  Speelman,  12  Ind. 
App.  S72,  40  N.  B.  541;  Mew  Tork,  etc, 
R.  Co.  V.  Hamlet  Hay  Co.,  149  Ind.  S44, 
47  N.  E.  lOGO,  4d  N.  E.  26&  But,  bo  long 
as  the  waters  form  one  continuous  body, 
flowing  In  the  ordinary  course  of  the  stream 
and  returning  to  the  natural  channel  as  they 
recede,  they  are,  properly  speaking  waters 
of  a  vater  course,  although  not  confined  to 
the  banks  of  the  stream. 

This  question  has  been  ably  and  exhaust- 
ively considered.  In  his  usual  clear  and  mas- 
terful manner,  by  Mr.  Justice  Lumpkin,  In 
O'Connell  v.  East  Tenn.  Ry.  Co.,  87  Ga.  246, 
13S.E.  480,  lSIi.R.A.394.27  Am.  St  Rep. 
246,  and  his  conclusion  Is  that  whether  the 
flood  waters  of  a  stream  are  to  be  deemed  aa 
part  of  the  stream  or  mere  surface  water  de- 


pends upon  the  configuration  of  the  country 
and  the  relative  position  of  the  water  after 
It  has  gone  beyond  the  usual  channel.  "If 
the  flood  water,"  he  says,  "l>ecome8  severed 
from  the  main  current  or  leaves  the  stream 
never  to  return,  and  spreads  out  over  the 
lower  ground,  It  has  become  surface  water. 
But,  If  it  forms  a  continuous  body  with  the 
water  flowing  In  the  ordinary  channel,  or  If 
it  departs  from  such  channel  animo  rever- 
tendi,  presently  to  return,  as  by  the  recession 
of  the  waters,  it  is  to  be  regarded  as  still  a 
part  of  the  river.-  The  identity  of  a  river 
does  not  depend  upon  the  volume  of  water 
which  may  happen  to  flow  down  its  course 
at  any  particular  season.  The  authorities, 
hold  that  a  stream  may  be  wholly  dry  at' 
times  without  losing  the  character  of  a  water 
course.  So,  on  the  other  hand,  It  may  have 
a  'flood  channel'  to  retain  the  surplus  waters 
until  they  can  be  discharged  by  the  natural 
flow."  And  this  is  the  doctrine  of  the  au- 
thorities generally.  30  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  324  ;  3  Farnham,  Waters.  {  879; 
Jones  V.  Seaboard  Air  Line  R.  Co.,  67  S.  C. 
181,  45  S.  E.  188;  Byrne  v.  Minn.  &  St  L.  Ry. 
Co.,  38  Minn.  212,  36  N.  W.  338,  8  Am.  St 
Rep.  668;  COiicago,  Burlington  &  Qulncy  R. 
Co.  V.  Emmert  53  Xeb.  237,  73  N.  W.  MO,  68 
I  Am.  St  Bep.  W2',  New  York,  etc,  R.  Co.  v. 
i  Hamlet  Hay  Co.,  149  Ind.  344,  47  N.  E.  1060, 
I  49  N.  B.  269;  New  York,  etc,  R.  Co.  v.  Speel- 
man, 12  Ind.  App.  372,  40  N.  E.  64L  There 
is  no  contention  in  this  case  that  the  waters 
which  caused  the  injury  to  the  plaintiff  were 
not  flowing  In  one  continuous  body,  following 
the  course  of  the  ordinary  channel  of  Hale 
creek,  and  they  were  therefore  to  be  regarded 
as  a  part  of  the  stream,  and  not  as  aarface 
waters. 

It  la  contended  on  behalf  of  the  defendant 
that  the  damage  to  plaintiff  was  due  to  an 
extraordinary  and  unprecedented  storm  which 
It  could  not  reasonably  have  been  expected 
to  anticipate  when  constructing  its  road. 
Upon  that  matter  there  was  confilctlng  evi- 
dence, and  the  question  was  for  the  Jury,  and 
not  the  court.  In  the  construction  of  Its 
road  the  defendant  was  required  to  use  rea- 
sonable care  and  skill  to  avoid  unnecessary 
Injury  or  damage  to  the  plaintiff  by  reason 
of  freshets  In  the  stream  and  also  from 
floods  which  experience  teaches  may  be  ex- 
pected to  occur  at  any  time,  but  It  was  not 
required  to  anticipate  and  use  precautions  to 
prevent  Injury  from  floods  caused  by  extraor- 
dinary and  unexpected  storms.  Whether 
the  storm  in  question  was  of  the  character 
Indicated  was  a  matter  for  the  Jury. 

There  are  some  other  assignments  of  rarer 
in  the  record,  but  as  they  need  not  arise 
on  a  new  trial,  it  Is  not  necessary  to  consider 
them  at  this  time. 

Judgment  reversed,  and  new  trial  ordered. 

HAILBY,  J.,  having  been  of  coonselT  took 
no  part  in  the  ocmslderatton  of  tlilB  caae. 
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FLEGEL  T.  CHARLES  EOSS  &  BBOS.  CO. 
et  al. 

(Snpreme  Court  of  OresML  Jan.  23,  1906.) 

1.  Afpbai.  —  Tbiai.  bt  Conn— Fmonias  or 
Factt— BrracT. 

Under  B,  &  O.  Comp.  S  1S9,  providing  that 
In  a  trial  by  the  court  without  a  jury  the  find- 
ings of  fact  shall  be  deemed  a  verdlett  mch  find* 
ings  cannot  be  set  aside  on  appeal  U  then  la 
any  evidence  to  support  them. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Cent  Dig.  Appeal  and  Error, )  3979.] 

2.  AlTAOHlCEnT— GbBDTFOBS  —  PUBOHASEB  IN 

Good  Faith— PLBAOiiTQS—ScTTioiKnoT. 
Under  B.  St  C  Oomp.  B  302,  providiug  that, 
from  the  date  of  the  attachment  until  it  be  dis- 
charged  or  the  writ  executed,  the  plaintiff,  as 
against  third  persons,  shall  be  deemed  a  pur- 
chaser in  good  faith  and  for  a  valuable  con- 
sideration of  the  property,  etc.,  an  attaching 
creditor.  In  order  to  be  deemed  a  purchaser  In 
good  faith  as  gainst  the  owner  of  an  oatstand* 
uiK  equity,  must,  in  an  action  on  a  bond  for 
redelivery  of  the  property,  allege  and  prove  all 
the  facts  necessary  to  establish  that  character 
of  his  ownership,  as  against  the  equity ;  and  a 
reply  consisting  of  a  general  denial  only  of  the 
claim  of  ownership  made  by  defendant!  in  their 
answer  was  tnsnmclent  to  mring  plainttfl  within 
the  statute. 
8.  Sahb— Etidkncs. 

In  attachment,  on  the  Issue  whether  the 
attachment  debtor  owned  the  property  attached 
or  had  bought  the  same  as  i^ent  only,  not  hav- 
Ing  sufficient  means  with  which  to  Durchase  for 
himself,  evidence  as  to  his  financial  condition* 
both  on  the  day  of  purchase  and  prior  thereto, 
was  admissible. 

Appeal  from  Circuit  Court,  Multnomah 
Ootinty ;  John  B.  Cleland,  Jud^. 

Action  by  Flegel,  truBtee  In  bankruptcy, 
etc.,  against  CSms.  Koss  A  Bros.  Company, 
Banmbach,  Belchell  &  Co.,  and  the  American 
8uret7  Company.  Judgment  for  defendantSt 
and  plaintiff  appeals.  Affirmed. 

N.  H.  Bloomfleld  and  A.  F.  Flegel,  for  ap- 
jiellant  Dolph,  Mallory,  Simon  ft  Gearln, 
for  re8p<»ident8. 

HAH^T,  3.  Tbl8  Is  an  action  npon  an  un- 
dertaking giren  tbe  TespondentB  for  flie 
redetlTerr  of  certain  hops,  attached  as  tbe 
property  of  one  PhU  Nels  In  an  action 
against  him  brongbt  by  one  Estelle  Mayer, 
In  wblcb  action  tbe  appellant  herein  was  snb- 
■tltnted  as  plaintiff.  The  respondents  claim- 
ed to  own  tbe  praperts  attached,  and  txom  a 
Jndpnent  In  their  favor  tbis  appeal  is  taken. 

On  January  80^  1902,  Bstelle  Mayer  com- 
menced an  action  in  the  drcalt  court  at 
Hnltnomah  county  against  Pfall  to  re- 
cover upon  a  promissory  note,  and  filed  her 
•ffldavlt  and  undertaking  for  an  attadiment, 
and  caused  a  irrit  of  attachment  to  be  Issued 
under  which  the  sheriff  of  that  county  at^ 
taehed  two  warehouse  receipts,  representing 
179  bales  of  hops,  as  the  prc^wr^  of  tbe  de- 
fendant meHB.  The  respondents,  Chas.  Koss 
ft  Bros.  Company  and  Baumbadi,  Beldiell 
ft  Gou,  both  eastnn  corporathms  dealing  In 
hope,  claiming  to  be  the  owners  of  tbe  bops 
attached,  gave  to  tbe  sheriff  an  undertaking 
for  redellTery  thereof  with  the  American 


Surety  Company  as  surety  thereon.  The 
warehouse  receipts  and  hops  were  then  de- 
livered to  the  respondents.  In  March  fol- 
lowing the  defendant  Phil  Mela  was  declared 
a  bankrupt,  and  the  appellant  herein,  A.  F. 
Flegel,  was  elected  his  trustee  In  bank- 
ruptcy, and  by  order  of  the  banlcruptcy  court 
was  substituted  as  plaintiff  In  tbe  case  of 
Eetelle  Mayer  against  Nels,  aft^  which  he 
obtained  Judgment  against  Nels  for  the 
amount  sued  for.  On  this  Judgment  an  exe- 
cution was  Issued  to  the  sheriff  of  Multnomah 
county,  who  made  return  thereon  that  the 
hops  attached  had  been  delivered  to,  the 
respondents  npon  their  delivery  to  him  of  the 
und^taklng  for  redelivery,  which  be  attach- 
ed to  his  return.  The  American  Surety  Com- 
pany being  tbe  only  resident  signer  of  sucb 
undertaking,  demand  was  made  npon  It  for 
redelivery  of  the  hops.  Upon  refusal  to  de- 
liver than  plaintiff,  an  trustee  In  bankrupb? 
of  Nels  and  assignee  of  Bstelle  Mayer,  In- 
stituted this  action  npon  the  undertaking  for 
redelivery.  The  reep(»idait8  flled  their  an> 
Byrex,  demylng  ownwahlp  of  the  hope  Kels, 
and  ailing  ownnehlp  In  themsdves,  to 
which  answCT  a  reidy  was  flled  containing  a 
guteral  denial  only.  A  Jury  trial  was  waiv- 
ed, and  the  cause  tried  by  the  court,  whose 
flndloff  of  fact  and  coiiclusl<ms  pf  law  were 
flled  and  Judgment  entered  thereon  In  Csvor 
of  the  respondoita. 

The  real  Issue  In  this  case  was  as  to  who 
owned  tbe  bops  at  the  time  they  were  at- 
tacbed.  The  record  shows  that  on  January 
SO,  1902,  and  ffir  sevml  years  prior  thereto, 
Phil  Nels,  under  the  trade  name  ot  mi 
Nels  ft  Co.,  had  been  acting  as  i^^t  for  tbe 
respondentaf  Chas.  Koss  ft  Bros.  Company 
and  Baumbacb,  Relcbell  ft  Oo.,  In  buying 
h<^  and  also  purchased  bops  oa  commlsidon 
toe  aOnet  perMms,  for  which  th^  paid  him 
a  conmilsBlon  of  ^  cent  a  pound  tta  all  hops 
boui^  On  January  80.  1902,  N^  bought 
of  Balfour,  Guthrie  ft  Co.  179  bales  of  hops 
for  93i978.68,  and  gave  In  payment  ther^or 
his  check,  signed  "Phil  Nels  ft  Co.."  for 
that  amount,  and  the  ageot  of  Balfour,  Guth- 
rie ft  Co.  Indorsed  upon  tbe  two  warehoase 
receipts  resenting  this  amount  of  bapa,  the 
following  words:  "January  30,  1902.  De- 
liver tbe  wltbln  hops  to  Phil  Nels  ft  Co.  Bal- 
four, Guthrie  ft  Ca"  The  deUvery  of  this 
cbei^  to  Balfour,  Guthrie  ft  Co.  was  made  by 
Nels'  clerk  In  the  office  of  Balfour,  Guthrie 
ft  Co.,  and  tbe  warehouse  receipts  were  band- 
ed out  by  the  agent,  but  before  Nels*  <^rk 
could  get  possession  «f  them  they  wore 
snatched  up  by  a  deputy  sheriff  and  taken  In- 
to his  possesion  under  the  writ  of  attach- 
ment In  the  case  of  Mayn  against  Nels,  and 
never  were  delivered  to  Nels  or  bis  clerk. 
Tbe  check  given  by  Nels  In  payment  for  these 
bops  was  drawn  up<»i  a  bank  In  Portland 
where  he  did  business  under  his  trade-name, 
and  In  which  bank  he  had  about  $4,000  to 
his  credit  at  the  time  the  cheCk  was  drawn, 
11,602.50  of  this  amount  being  proceeds  of 
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a  draft  drawn  by  lilm  that  day  upon  tbe 
respondents  Chas.  Koss  &  Bros.  Company, 
and  tbe  remainder  mon^  obtained  by  blm 
upon  drafts  drawn  upon  eastern  bikers, 
other  than  reepond^t,  for  whom  he  was  also 
agent 

The  appellant  claims  that  the  purchase  of 
these  hops  by  Nels  and  payment  therefor 
by  his  check,  drawn  npon  his  own  bank  ac- 
count, together  with  the  Indoraement  of  the 
warehouse  receipts  to  him,  made  Nels  the 
owner  of  the  re<»Ipt8  and  the  hops;  and, 
further,  that,  if  he  was  not  tbe  owner  of 
all  tbe  bops,  he  was  the  owner  of  all,  ex- 
cept the  70  bales  purchased  by  blm  with 
the  (1,662.50  received  npon  tbe  draft  from 
Chas.  Eoss  ft  Bros.  Company  on  the  day 
of  the  purchase  of  the  bops,  for  the  reason 
that  the  purchase  price  for  the  remaining 
portion  of  the  hops  was  paid  oat  of  funds 
standing  in  the  name  of  Nels  received  from 
oth^  sources. 

On  tbe  other  hand,  the  respondents  claim 
that  Nels  never  owned  the  hops,  but,  acting 
as  agent,  had  bought  them  for  the  respond- 
ents, Chas.  Eoss  ft  Bros.  Company  and 
Baumbadi,  Belchell  ft  Co.— 136  bales  for 
the  former  and  48  bales  for  the  latter. 
There  is  evidence  that  during  the  year  1901 
ea<A  of  these  re^mndents  last  named  sent 
mon^  to  Nels  wlUi  whlCh  to  buy  hope,  and 
that  he  erroneously  represented  to  them  that 
he  had  bought  certain  atnounta  of  hops  tor 
each  and  had  them  in  storage,  while  in  fact 
he  was  short  66  bales  to  Koss  ft  Bros.  Com- 
pany and  48  bales  to  Banmbacfa,  Relchell  & 
Co.  Shortly  prior  to  buying  these  179  bales 
from  Balfour,  Guthrie  ft  Co.  be  notified  Koss 
ft  Bros.  Company  that  he  could  buy  70  bales 
for  them  and  received  authority  to  do  so, 
and  thereupon  drew  upon  them  for  the  price 
of  70  bales,  fl,662.50,  and  bought  the  179 
bales  from  Balfour,  Guthrie  ft  Co.,  intending 
thereby  to  cover  his  shortage  with  these 
firms,  the  moneys  for  which  he  Iiad  received 
long  before.  The  lower  court  fonnd  that  In 
purchasing  these  hops  Nels  was  acting  as 
agent  fdr  respondents,  and  purchased  for 
them,  and  not  for  himself,  and  that  he  did 
not  own  the  hops  at  the  time  of  the  attach- 
ment. 

The  errors  complained  of  relate  chiefly  to 
the  findings  of  fiict  made  by  the  court,  and 
attonpt  to  question  tbe  sufficiency  of  Uie 
evld«ice  npon  which  they  were  based.  Un- 
der our  statute.  In  a  trial  by  the  court  with- 
out a  jury,  the  findings  of  the  court  on  tbe 
facts  shall  be  deemed  a  verdict  Section 
159,  B.  ft  G.  Comp.  In  construing  this  sec- 
tion, this  court  baa  repeatedly  held  that  such 
findings  cannot  be  set  aside  (m  appeal  If  there 
Is  any  evidence  to  support  them.  Williams  v. 
Galllck,  11  Or.  887-841,  8  Pac.  469;  Bartel 
T.  Mflthlas,  19  Or.  482,  24  Pac.  018;  Lovejoy 
T.  Gliapman,  23  Or.  571,  82  Pac.  687;  Bruce 
T.  Phoenix  Insoranoe  Oa,  24  Or.  486-492, 


84  Pac.  16;  Llebe  v.  Klcolal,  30  Or.  364-367, 
48  Pac.  172;  Astoria  Railroad  Ca  v.  Eem, 
44  Or.  638,  76  Pac  14.  It  Is  therefore  suffi- 
cient answer  to  the  appellant's  contention 
<m  this  point  to  say  there  Is  evidence  in  tbe 
record  tending  to  suppcort  tbe  findings  made 
by  the  lower  court  on  the  point  complained 
of  by  the  appellant  and  it  is  tboefere  not 
for  this  court  to  Inquire  Into  the  saffldoicy 
of  such  evidence^ 

Appellant  furthw  claims  that  although 
Nels  might  not  have  beat  tbe  real  owner  of 
the  property  attadied.  he  was,  by  reason  of 
the  warehouse  receipts  having  been  Indorsed 
to  him,  and  having  paid  Cor  the  bopa  wltJi  bis 
persona]  chec^  13»  apparent  owner,  and  mi- 
der  section  802,  B.  ft  G.  Comp.,  an  attaching 
creditor,  such  as  the  eppellant^s  assignor,  as 
i^ainst  third  penons,  should  be  deemed  a 
purchaser  in  good  faith  for  a  valuable  con- 
sideration of  tlie  property  attached;  and  that 
the  respondents  are  third  persons  within  the 
meaning  of  said  section.  In  Rhodes  t.  Me> 
Garry,  19  Or.  229,  28  Pac.  978,  Mr.  Chief  Jus- 
tice Thayer,  speaking  of  Bectl<m  302,  supra, 
said:  "An  attaching  credittw,  in  orA&e  to  be 
deemed  a  purcbaser  In  good  faith  of  the  pn^ 
erty  as  against  one  having  an  outstanding 
equity,  must  allege  and  prove  all  the  facts 
necessary  to  establish  that  character  of  own* 
ershlp  In  favor  of  a  purchaser  of  such  prop- 
erty as  against  such  an  equity,"  Tbe  answer 
In  that  case  did  not  contain  any  such  defense, 
but  was  confined  strictly  to  a  traverse  of  tbe 
allegations  of  the  complaint  So  it  Is  in  this 
case.  The  reply  is  a  general  denial  only  of 
tbe  claim  of  ownerstilp  made  by  tbe  respond- 
ents In  their  answer.  The  construction  pla- 
ced upon  this  section  of  our  Code  In  tbe  fore- 
going case  has  been  upheld  in  the  following 
cases:  Meier  v.  Hess,  23  Or.  599-601,  32 
Pac.  755;  Raymond  v.  Flavel.  27  Or.  21&- 
24S,  40  Pac.  158;  and  Dlmmick  v.  Rosenfeld, 
34  Or.  101-105,  55  Pec.  100.  Tbe  appellant 
therefore,  not  having  brought  himself  with- 
in the  statute  by  his  pleadings,  can  claim 
nothing  under  it 

The  only  remaining  assignment  of  error  is 
based  upon  the  admissibility  of  the  following 
question  asked  tbe  witness  Nels:  "From 
189S  up  to  the  30th  day  of  January,  1902, 
what  was  your  financial  condition  as  to  hav- 
ing means?"  Appellant  contended  tliat  the 
hops  attached  belonged  to  Nels,  and  that  be 
was  a  dealer  In  hops,  buying  and  selling  the 
same;  while  the  respondents  claimed  that  be 
was  only  an  agent  buying  hops  for  others  up- 
on commission,  and  did  not  personally  deal  in 
bops,  and  bad  no  means  with  which  to  pur- 
chase for  himself.  This  being  one  of  the 
Issues,  we  think  It  was  competent  to  show  his 
financial  condition,  both  on  the  day  of  pur- 
chase and  prior  thereto. 

The  Judgment  of  the  lower  court  is  there- 
fore affirmed. 
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STATB  r.  UABTIN.* 

(Supreme  Court  of  Orego]^   Jan.  3,  190S.) 

1.  HOMIOIDB  Law— BviDEIfOV— MOTTTX. 

In  homicide,  teHtimony  that  defendant  bad 
had  intercourse  with  the  daoghter  of  deceased, 
and  that  she  was  with  child,  was  admissible  to 
•how  motive,  where  there  was  evidence  that 
preTions  to  the  tunnicide  deceased  had  called 
upon  defendant  and  threatened  him  with  prose* 
cution  for  seduction  and  consequent  imprison- 
ment, under  B.  &  C.  Comp.  fi  1921,  unless  he 
married  the  girl,  and  that  defendant  was  at  the 
time  presumably  engaged  to  another  girl,  so  as 
to  render  it  improbable  that  he  would  willingly 
marry  deceased  s  daughter. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Oent  Dig.  Criminal  Iaw,  M  880-832;  toL  26, 
Cent  Dig.  Homicide,  ff  820^^1 

2.  Cbiuihal  Law— Oohduot  or  Tsiai,— Oraf- 
xno  Statehkrt. 

In  homicide,  it  was  not  error  for  the  district 
attorney  to  say  in  his  opening  statement  tliat 
the  state  expected  to  prove  that  defendant  had 
had  sexual  intercourse  with  the  daughter  of 
deceased,  where  evidence  of  such  intercourse 
was,  under  the  circumstances  of  the  case,  compe- 
tent to  show  motive. 

lEi.  Note. — For  cases  in  point.  Me  voL  1^ 
Gent  Dig.  Criminal  Law.  f  1699.] 

S.  WirSEBSBS  —  IHFBAOHVEITT  —  GOnTBADXO- 
TOKT  STATEMNTS. 

Under  B.  &  G.  Comp.  {  858,  authorizing 
the  impeachment  of  a  witness  by  evidence  that 
he  has  made  previous  statements  Inconsistent 
with  bis  testimony,  a  witness  in  homicide  conld 
not  be  Impeached  by  the  production  of  a  tran- 
script of  the  testimony  given  by  her  at  the  in- 
quest, nor  by  the  reading  of  the  stenographer's 
notes  of  such  testimony,  where  the  stenographer 
stated  that  be  could  not  say  that  bis  notes  con- 
tained all  that  the  witness  stated  at  the  inquest. 

[Ed.  Note. — For  cases  In  point,  see  voL  50, 
Cent.  Dig.  Witnesses,  SI  12S3-1257.] 

4.  Cbiuinai.  Law— Coupetrnot  or  StzFSBia 

—Waives  or  OBJCcrions. 

In  homicide,  a  witness  who  testified  that  he 
was  a  graduate  of  a  medical  school  and  a  li- 
censed physician  was  properly  permitted  to 
state  whether  a  certain  Injury  to  deceased  could 
have  tteen  caused  by  the  blow  of  a  Sst.  over  an 
objection  that  the  question  was  Incompetent, 
where  there  was  no  objection  to  the  competener 
of  the  witness  to  express  his  opinion. 

[Ed.  Note. — For  cases  in  point,  see  TOL  1^ 
Cent  Dig.  Criminal  Law,  S  1633.1 

Appeal  from  Circuit  Court,  UmatUla  Coun- 
ty; W.  B.  Ellis,  Judg& 

Grover  Martin  was  convicted  of  man- 
daughter,  and  appeals.  Affirmed. 

J.  H.  Balcy  and  S.  D.  Peterson,  fbr  ai^- 
lant  A.  M.  Crawfdrd,  Att7.  Gen.,  and  O.  W. 
Pbelps,  Dlst  Atty..  for  tbe  State. 

MOORB,  J.  Tbe  defendant  Grover  Mar- 
tin, was  Indicted  tac  tbe  crime  of  murder  In 
tbe  first  d^rree,  allied  to  have  been  com- 
mitted In  TTmatllla  county  May  tR,  1906,  by 
killing  one  0.  N.  PreBtam,  and  baring  been 
tried  therefor  he  was  convicted  of  man- 
slaughter, and  sentenced  to  10  year^  Im- 
prisonment In  the  penitentiary,  from  whidi 
Judgment  In  ^^leals. 

His  counsel  omtend  that  an  error  was  oran- 
mltted  In  permitting  the  district*  attorney, 
over  objection  and  ezceptlra,  to  detail  to 
tba  jury.  In  bis  opening  stetement  drcum- 

"RehMTlag  denied  Febnuwy  B.  UOC- 


stances  pointing  to  the  defendant's  partlcipa- 
tlOQ  in  the  commission  of  a  crime  other  than 
that  with  wfal<A  be  was  charged,  and  in  al- 
lowing testimony  to  be  Introduced  tending  to 
prove  such  statements.  In  order  to  Ulnstrate 
tiie  legal  principle  insisted  upon,  a  brief  state- 
ment of  the  facts  involved  Is  deemed  essen- 
tial. The  defendant,  who  Is  20  years  old, 
was  for  several  months  prior  to  the  homi- 
cide studying  dentistry  with  one  Dr.  Fulton 
In  an  office  at  Milton,  where  he  was  visited 
about  May  1,  190S,  by  the  deceased,  and  In- 
formed that  he  had  seduced  the  tatter's 
daughter.  Tbls  be  denied,  and  on  the  16th 
of  tiiat  month  be  was  again  visited  by  tbe 
deceased,  who  reiterated  the  cbarge,  and  ex- 
posed tbe  butt  of  a  pistol  In  his  pocket  Tbe 
defoidant  again  protesting  bis  Innocence, 
promised  to  visit  this  daughter  and  make 
some  arrangement  to  avoid  tbe  shame  inci- 
dent to  ber  condition.  This  promise  was  not 
kept  and  ttiree  di^s  thereafter,  while  the 
defendant  was  calling  at  a  neighbor's  house, 
tile  decsased,  wbo  lived  across  the  road,  in- 
vited bim  out  wberenpon  a  combat  ensued 
In  tbe  bigbway.  Tbe  defmdant  knocked  the 
deceased  down  and  continued  to  pound  him 
In  the  face  uuttl  tbe  neighbor  interfered.  The 
deceased  then  arose  and  pldced  vtg  a  stone, 
but  tbe  nelgUtor  tixk  it  from  him,  and  as  he 
was  standing  in  tbe  road  tbe  defendant  shot 
bim,  claiming  that  at  that  time  Preston 
made  a  dononstratlon  as  if  to  draw  a  pistol, 
when,  in  fact  be  had  non&  The  deceased 
died  In  a  few  hours  from  the  effecto  of  tbe 
shot  be  received.  Tbe  following  Is  a  sum- 
mary of  tbe  statement  and  testimony  com- 
plained of:  Tbe  district  attorn^,  detailing 
to  tbe  jury  tbe  facte  whidi  the  state  expected 
to  prove,  was  permitted  to  say.  In  effect  that 
October  10^  1904,  tbe  defSndant  bad  Illicit 
saual  intercourse  witb  a  daughter  of  the 
decMsed.  Minnie  Preston,  the. daughter  re- 
ferred to,  wbo  is  16  years  old,  appearing  as 
a  witness  for  the  state,  testlded  that  she  had 
kept  o«ni»uiy  wltb  tbe  defendant,  and  tliat 
she  visited  a  dental  office  at  Milton  October 
19,  1904,  and,  the  proprietor  being  absent, 
the  defendant  did  some  work  on  ber  teeth, 
when  he  lo(fted  the  door,  pushed  her  into  the 
dental  chair,  and  had  sexual  Intercourse 
with  ber.  Dr.  Alice  Jent  a  practicing  physi- 
cian, as  a  witness  for  the  state,  testified  that 
Minnie  Preston  called  upon  ber  professional- 
ly, and,  though  she  made  no  physical  exam- 
ination of  the  patient  the  latter  Informed  ber 
that  she  was  encetatft  Vtola  Preston,  Min- 
nie's mother,  i^errhig  to  this  daughter,  said 
tliat  she  was  in  the  family  way. 

It  U  argued  by  defendant's  counsel  that 
tor  file  purpose  of  showing  the  aggressor  In 
a  combat  It  is  competent  for  tbe  prosecution. 
In  a  criminal  action,  to  prove  that  on  a  previ- 
ous occasion  the  parties  participating  in  the 
encounter  had  had  trouble,  but  that  it  Is  im- 
proD^  to  alter  Into  an  examination  of  ttie 
antecedent  difficulty  in  detail  to  determine 
wbo  was  In  tiw  wrong;  that  Uu  tsstlmony 
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u  to  ttie  coadttlon  of  Minnie  Preston  re- 
lated to  tbe  defendaot's  allied  commlsBlon  of 
a  crime,  wholly  aoconnected  with  the  offenst 
for  which  he  was  being  tried;  and  that  such 
teatitaony  and  the  statement  made  by  tbe 
district  attorney  diverted  the  minds  of  the 
Jnrors.  thereby  Inducing  the  consideration  of 
an  Immaterial  matter  to  the  prejudice  of  the 
defeodaut  The  rule  is  quite  general  that 
'  evidence  of  the  commission,  by  the  de- 
fendant In  a  fTtmlnal  action,  or  another  of- 
fense,  wholly  unconnected  witli  tlie  crime  for 
which  he  Is  being  trloil.  Is  Inadiiiisslble  on 
the  ground  that  such  evidence  tends  to  mis- 
lead tbe  Jury,  creates  in  their  minds  a  prej- 
udice against  tbe  prisoner,  and  requires  falm 
to  answer  a  charge  for  which  he  Is  not  sup- 
posed to  have  made  preparation.  1  Greenl. 
Et.  <15tb  Ed.)  S  B2;  Underbill.  Crim.  Et.  S 
87;  State  v.  Baker,  23  Or.  441,  32  Pac  161; 
State  T.  O'Donnell,  86  Or.  222,  61  Pac.  882; 
State  T.  McDanlel,  3»  Or.  161.  65  Pac.  S20. 
To  this  rale  there  Is,  among  others,  the  well- 
recognized  exception  that  relevant  evidence 
Is  not  Inadmissible  because  It  may  Indirect- 
ly tend  to  establish  the  prisoner's  guilt  of 
another  dissimilar  crime.  If  there  exists  a 
union  of  motives  In  the  commission  of  tbe 
separate  olTeoses.  Underbill.  Crim.  Bv.  |  90. 
This  text-writer,  Illustrating  the  deviation 
tTom  the  rule  adverted  to,  says:  rrhus  the 
fact  that  tbe  evidence  Introduced  to  prove  tbe 
motive  of  tbe  crime  for  which  tbe  accused  is  on 
trial  polnte  blm  out  aa  guilty  of  an  lndQ>eDd- 
ent  and  totelly  dissimilar  offense  is  not 
enougb  to  bring  about  Its  rejection,  If  It  is 
otherwise  Competent  Under  this  exception 
to  the  general  mie,  wh^-e  facta  and  drcum- 
stances  amount  to  proof  of  anotba  crime 
than  that  lAargeA,  and  it  appears  probable 
that  tbe  arime  charged  grew  out  of  the  other 
crlnn.  or  was  in  any  vn^r  caused  by  It,  tba 
facte  and  drcunurtanoes  may  be  proved  to 
show  tbe  motive  of  tbe  accused."  In  Stete 
V.  Reed.  53  Kan.  767,  ft?  Pa&  174,  42  Am.  St 
823,  the  defendant  being  tried  f&r  mar- 
der.  testimony  was  admitted  trading  to  abow 
criminal  Intimacy  between  blm  and  tbe  wita 
of  tbe  deceased.  It  waa  contended  that  as 
tbe  killing  waa  admitted,  tbe  motive  could  be 
shown  In  a  general  way.  but  that  a  detailed 
Inquiry  necessarily  created  a  new  lBsn&  It 
was  ruled,  however,  that  such  evidence  wnM 
admissible;  tbe  court  aaylng:  **A  detailed 
inquiry  waa  made,  and  a  large  volume  of 
testimony  was  taken.  It  may  be  said,  bow- 
ever,  that  tblB  was  due,  to  a  large  extent,  to 
the  fact  that  an  undue  Intimacy  between 
these  parties  was  denied  by  the  defendant 
Tbe  testimony  of  the  Illicit  relation,  however, 
if  It  existed,  was  receivable  In  evidence  aa 
tending  to  sbow  the  motive  of  the  defendant 
In  killing  the  deceased.**  In  Webb  v.  Stete, 
73  Miss.  456,  19  South.  238,  It  waa  bold  on 
the  trial  of  a  person  Charged  witb  mnrdw 
that  evldmce  tendli^  to  abow  tiiat  the  ac- 
cused bad  seduced  a  sister  of  the  deceased 
was  admlaalble  from  whlt^  a  motlva  for  tbe 


commission  of  tbe  crime  charged  might  b* 
inferred.  In  Oommonwealtb  v.  FerrljEan, 
44  Pa.  886,  tbe  defendant  being  tried  for 
murdffl-,  it  was  held  that  evidence  of  his 
adulterous  intercoorse  with  the  wife  of  the 
deceased  was  admissible  to  prove  a  motive 
for  the  crime  involved.  In  State  v.  Larkin, 
11  Nev.  314.  on  the  trial  of  an  Indictment  for 
murd«*,  it  was  held  tliat  evidence  of  ilUdt 
relations  between  a  witness  and  tbe  deceased 
and  between  such  witness  and  tbe  prlaoiaer 
was  admissible  as  tending  to  prove  a  motive 
for  the  killing.  So,  too.  In  Morrison  v.  Oom- 
monwealtb, 74  S.  W.  277,  24  Ky.  Law  Rep. 
24D3,  on  tbe  trial  of  an  Indictment  for  mur- 
der, it  was  held  that  evidence  of  the  prison- 
er's Improper  relations  with  a  sister  of  the 
deceas^  was  admissible  as  tending  to  show 
a  motive  for  the  commission  of  the  crime 
charged.  In  support  of  the  acceptl<m  that 
evidence  of  tbe  prisoner's  participation  In 
other  offenses  is  admissible  to  prove  a  motive 
for  tbe  cnnmlsslon  of  tbe  crime  for  which 
he  Is  being  tried,  see.  also.  People  v.  PooK 
27  OaL  572;  People  v.  Walters.  98  CaL  138, 
32  Paa  864;  Fraser  v.  State,  65  Ga.  325; 
Franklin  v.  Oommonwealtb.  92  Ky.  612,  18  S. 
W.  632;  Btote  v.  Pancoast  pf.  D.)  67  N.  W. 
1062,  85  L,  R.  A.  518;  Stete  v.  Williamson. 
106  Mo.  162,  17  S.  W.  172;  Bebersteln  v.  Ter- 
ritory. 8  Okl  467,  58  Pat  641. 

In  tbe  ease  at  bar,  tbe  defendant  baving 
bem  Indicted  for  tbe  crime  of  murder  In  the 
first  d^ee,  tbe  wrlttoi  accusation  Involved 
tbe  elonente  of  malice,  premediteUon,  and 
deliberation,  to  determine  which  necessitated 
tbe  introduction  of  testimony  on  tbe  ptat  of 
tbe  state  trading  to  prove  the  diarge  as  laid. 
The  Imputation  of  seduction  of  an  unmarried 
female  of  previous  chaste  character.  If  estab- 
lished In  a  criminal  action  Involving  that 
diarg^  snbjecte  tbe  man  found  guilty  there- 
of to  punlabment  by  Imprtaonmrat,  unless 
the  parties  marry  sutaequent  to  the  commis- 
sion of  tbe  offense.  B.  ft.  a  Oomp.  I  1921. 
It  ia  Bteted  In  tbe  brief  of  appellant'a  counsel 
that  at  the  time  of  tbe  bomidde  tbe  defrad- 
ant  was  keeping  company  with  another 
young  woman  who  lived  near  MUton,  to 
whom,  the  testimony  traded  to  abow,  be  was 
presumably  engaged  to  be  married.  Anom- 
lug  thla  to  be  ao,  it  la  Improbable  tbat  be 
would  willingly  marry  Miss  Preston,  and 
bence^  If  he  was  found  guilty  of  seducing 
her,  a  sentence  of  imprisonment  confronted 
him,  which  was  threatened  by  her  father, 
who,  as  the  testimony  shows,  when  be  first 
called  upon  the  defendant,  informed  him  of 
bis  dangbto'a  cradltlon,  accnaed  blm  of  be- 
ing responsible  therefor,  and  told  him  that 
be  "would  have  to  do  sometblng  about  It 
•  •  •  w  be  put  behind  tbe  bara."  The 
defradant'a  nnwiUlngneas  to  many  Hias 
Preston  and  the  consequences  that  might  re- 
sult to  Um  from  bis  refusal  to  rater  into  ttiat 
relation  with  ha,  Y/y  being  Imprlsraed.  wblch 
pnnirimirat  waa  threatened,  mlsht  tsajpplj 
the  motive  that  Induced  the  taking  of  the 
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life  of  tbe  deceased.  As  the  fonnal  cbai^ 
of  mnrder  in  the  first  degree  made  motive 
an  elemert  to  be  considered  by  tbe  Jnrr 
In  determining  tbe  state  of  the  defend- 
ant's mind  towards  tbe  deceased  prior  to 
and  at  the  time  of  tbe  bomidde,  which  in- 
dncem«it  might  be  Implied  from  tbe  testi- 
mony so  objected  to,  no  oror  was  committed 
in  the  tntrodactlon  thereof.  Such  testimony 
being  admissible,  no  &roT  was  committed  In 
I>ermltt!ng  tbe  district  attorney,  In  his  open- 
ing statement  to  tbe  Jury,  briefly  to  allude 
to  the  facts  wblcb  tbe  state  expected  to 
prove  at  the  trial.  Whe*ber  or  not,  to  de- 
termine the  existence  of  a  motive  for  tbe 
conmiisslon  of  a  crime,  the  admission  of 
testimony  tending  to  show  that  a  defendant 
In  a  (Timlnal  action  baa  committed  other  in- 
dependent offenses,  can  be  carried  to  tbe  ex- 
tent allowed  In  State  V;  Reed,  63  Kan.  767, 
37  Pac.  174,  42  Am.  St  Rep.  822,  to  wbtoh 
attention  has  been  called.  Is  not  necessary 
to  a  decision  herein,  for  in  the  case  at  bar 
no  "detailed"  Inqalry  was  even  attempted  by 
tbe  state  to  prove  the  defendant  guilty  of 
seduction ;  the  testimony  on  that  subject  and 
the  statement  of  the  district  attorney  being 
general  only.  The  testimony  so  objected  to 
and  the  statement  based  thereon  were  only 
sncb  as  tended  to  show  the  Information  npon 
which  tbe  deceased  acted  In  demanding  that 
the  defendant  do  something  to  mitigate  the 
Injnry  It  was  claimed  be  had  Inflicted,  and  to 
diminish  the  resultli«  disgrace  it  was  in- 
aiated  be  had  caused,  or,  falling  In  this  re- 
spect, to  suffer  tbe  consequence  of  bis  wrong. 
To  abow  that  the  Jury  must  have  nnderstood 
the  purpose  for  which  this  testimony  was  re- 
celTedt  the  coort,  in  its  general  charge,  said : 
"Some  evidence  has  been  Introduced  In  this 
case  which  might  tend  to  show  that  defend- 
ant committed  a  crime  in  his  relations  with 
tbe  daughter  of  tbe  deceased,  but  I  Instruct 
yon  that  defendant  Is  not  on  trial  here  for 
any  sucb  crime,  and  In  this  case  yon  most 
not  in  any  manner  allow  that  evidence  to 
prejudice  you  against  the  defendant,  nor  can 
yon  consider  that  evidence  as  going  to  show 
defendant  to  be  a  bad  man.  or  a  good  man,  or 
a  moral  or  Immoral  man.  Tbe  only  purpose 
for  which  you  can  consider  such  evidence  is 
In  relation  to  the  question:  What,  if  any, 
motive  deceased  bad  tar  attacking  defend- 
ant, or  what,  if  any,  motive  defendant  had 
for  seeking  or  attaclclng  the  deceased  ?" 
When  we  take  Into  account  the  meager  state- 
ment  by  tbe  district  attorney  of  the  defend- 
ants possible  commission  of  an  Independent 
offense,  the  slight  testimony  offered  upon 
that  subject,  and  tbe  careful  instruction  in 
relation  thereto,  It  Is  quite  evident  that  tbe 
Jury  were  not  misled  thereby  or  prejudiced 
against  the  defendant,  ai>d  that  they  con- 
sidered such  statement  and  testimony  only 
to  determine  the  motive  of  the  respective 
parties  to  the  combat  which  resulted  In  Pres- 
ton's death. 
Ulnnle  Preston,  appearing  for  the  state, 


testified  that  she  witnessed  the  combat  be- 
tween her  father  and  the  defendant,  detail- 
ing ttie  position  occupied  by  each  Immedi- 
ately preceding  and  at  the  time  the  fatal 
abot  was  fired,  and  also  stated,  on  croaft* 
examination,  that  she  was  a  witness  at  tbe 
coroner's  Inquest  held  tbe  morning  tttex  tbe 
bomidde,  and  had  there  given  no  testimony 
variant  from  that  uttered  at  tbe  trial  herein, 
denying  that  she  testified  at  such  Inquest  re- 
lating to  the  positions,  respectively,  assumed 
by  her  father  and  the  defoidant,  as  Imputed 
to  her  by  the  defendant's  'wunsel.   This  wit- 
ness was  then  attempted  to  be  Impeached  by 
a  duly  authenticated  transcript  at  what  pur^ 
ported  to  be  the  testimony  given  at  such  In- 
quest, but  before  tendering  such  writing  to 
her  the  stenograpbv  who  took  the  evidence 
;  received  at  the  inquest,  appearing  as  defend- 
ant's witness,  was  unable  to  say  that  his 
[  notes  of  tbe  testimony  contained  an  accurate 
i  statement  of  what  the  daughter  of  tbe  de- 
I  ceased  asserted  under  oath  before  tbe  coro- 
]  ner.   The  shorthand  reporter,  alluding  to 
i  the  condition  of  such  witness  and  to  her 
1  manner  of  testifying,  and  probably  attenqit- 
'  lug  to  excuse  his  inability  correctly  to  report 
the  evidence,  for  be  is  an  amateur,  said : 
"She  was  excited  and  crying,  if  I  remember 
right,  and  she  talked  very  rapidly."  This 
stenographer  not  b^ng  itermitted  to  read  bis 
notes  of  tbe  testimony,  an  occ^tlon  was  al- 
lowed, whereupon  defendant's  counsel  said: 
"Miss  Preston,  I  hand  you  what  has  been 
called  in  this  case  the  trans(7lpt  of  your 
evidence,*  given  at  the  coroner's  Inquest 
'  about  the  lOtb  day  of  May,  near  Freewater, 
In  this  county.   I  will  ask  you  to  examine 
page  4  of  that  transcript  and  say  whethor 
or  not  this  Is  a  full  and  complete  transcript 
and  narrative  of  your  testimony  giv«i  at 
I  that  time."   An  objection  having  been  lnt«:* 
1  posed,  the  court  would  not  permit  tbe  wlt- 
I  ness  to  examine  the  writing  tendered,  on  this 
1  ground  that  tbe  sten(^r«pher'a  tMtlmony 
I  showed  that  It  was  not  a  «vmplete  transcript 
of  the  evidence  gl-nat  at  the  inquest,  and  an 
exception  was  saved. 

It  la  Insisted  by  defendant* a  counsel  that 
an  error  was  committed  In  not  allowing  them 
to  Impeach  Ulsa  Preston  in  the  manner  in- 
dicated. Our  statute  pomita  the  Impeach- 
ment of  a  witness  by  evidence  that  be  has 
made  at  other  timea  statements  tnoon8l8t»t 
with  bis  present  testimony,  hut.  If  such 
statements  are  in  writing,  they  must  be 
shown  to  tbe  witness  before  any  question- 
Is  put  to  htm  concerning  them.  RAG. 
C!omp.  S  863.  In  State  v.  Orockett,  89  Or. 
76,  66  Pac.  447,  it  was  held  that  tbe  tesU- 
mony  of  a  witness  givm  before  a  conmer 
was  prima  facie  evidence  of  what  the  de- 
ponent swore  tOt  and  that,  when  the  propor 
foundation  was  laid,  was  admissible  for  tbe 
purpose  of  contradlctli^  him.  "Prima  fade 
evidence,"  says  Mr.  Justice  FostO',  In  Em- 
mons V.  Westfield  Bank,  97  Mass.  280,  "we- 
understand  to  be  evidence  which,  standing. 
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alone  and  nnexplalned,  would  maintain  the 
proposltlOD  and  warrant  the  conclusion  to 
support  which  it  Is  Introduced,"  Prima  fa- 
de evidence  is  that  d^ee  of  proof  which, 
tf  unchallenged.  Is  sufficient  In  law  to  es- 
tablish ft  relevant  fact  Crane  v.  Morris, 
6  Pet  598,  8  L.  Ed.  514;  State  v.  Lawlor, 
28  Mlun.  216,  9  N.  W.  698.  It  will  be  re- 
membered that  the  statements  made  under 
oath  by  Minnie  Presttm  at  the  coroner's  In- 
quest, the  certainty  of  which  as  to  its  en- 
tirety might  possibly  have  been  established 
by  the  mere  production  of  an  authenticated 
transcript  if  s  proper  foundation  had  been  ■ 
laid,  is  rendered  doubtful  as  to  its  complete- 
ness, by  the  declarations  of  the  stenc^n^pher 
who  attempted  to  take  her  testimony.  If 
it  were  assumed  that  the  disputable  presump- 
tion that  official  duty  has  been  regularly 
performed  makes  evidence  of  an  authenticat- 
ed transcript  of  testimony  taken  at  ttie  trial 
of  an  action,  or  at  the  inquiry  by  a  coroner 
into  the  cause  of  the  death  of  a  person  slain 
or  of  a  person  who  dies  under  such  circum- 
stances as  to  create  a  suspicion  of  the  com- 
mission of  a  crime,  admissible,  it  appears  In 
the  case  at  bar  that  such  duty  was  not  proper- 
ly discharged,  and,  as  the  basis  upon  which  the 
presumption  should  rest  never  bad  any  ex- 
istence, it  follows  that  Do  proper  foundation 
was  laid  for  the  deduction  which  the  law  ex- 
pressly directs  to  be  made  from  particular 
facts.  The  stenographer  being  unable  to  say 
that  his  notes  of  the  testimony  taken  before 
the  coroner  contained  all  that  Miss  Preston 
tittered  under  oatli  at  the  inquest,  she  could 
not  be  contradicted  by  the  reading  of  such 
notes  or  Impeached  by  the  production  of  a 
translated  transcript  thereof,  and  no  error 
was  committed  as  alleged.  The  def«idant 
was  evidently  not  prejudiced  by  such  ruling, 
for  the  cmirt  oCTered  to  permit  his  counsel 
to  lay  a  foundation  for  the  Impeachment  of 
Minnie  Preston  In  the  manner  prescribed  by 
statute,  by  calling  her  attention  to  the  time, 
place,  and  persons  present  when  she  gave  her 
testimony  before  the  coroner,  and  to  ask  her 
on  cross-examination  whether  or  not  she  tes- 
tified in  a  given  manner,  detailing  what  It 
was  claimed  she  said  under  oath  at  the  In* 
quest,  and.  If  she  denied  giving  the  testi- 
mony imputed  to  her  or  could  not  r^ember 
what  she  said  on  that  occasion,  to  call  wit- 
nesses who  were  present  at  the  inquest  and 
heard  her  testify  to  Impeach  her, 

Dr.  G.  W.  Thomas,  appearing  as  a  witness 
fbr  the  state,  testlfled  that  he  was  a  gradu- 
ate of  a  medical  school  and  a  licensed  phy- 
sician, and  that  he  visited  O.  N.  Preston  at 
the  time  he  was  shot  and  found  a  lacerated 
wound  over  the  cheek  bone,  bis  nose  broken, 
and  the  flesh  under  his  eyes  discolored, 
whereupon  he  was  asked  whether  or  not  lii 
bis  opinion,  the  Injury  to  the  cheek  bone 
could  have  been  caused  by  a  blow  from  a 
man's  naked  fist  An  objection  to  this  ques- 
tion on  the  ground  that  it  vras  incompetent 
^^avlns  been  OTerroted  and  an  exertion  al- 


lowed, the  witness  answered :  *^n  my  opin- 
ion It  could  not  hare  been  caused  from  the 
blow  of  a  man's  naked  fist"  It  Is  maintain- 
ed by  defendant's  counsel  that  aa  no  testi- 
mony had  been  glvoi  tending  to  show  tbat 
Dr.  Thomas  was  qualified,  either  by  experi- 
ence or  by  study,  to  express  an  opinion  upon 
the  subject  to  which  the  question  related, 
an  error  was  committed  in  permitting  tiim 
to  answer  the  Interrogatory  propounded  to 
him.  It  will  be  remembered  that  the  objec- 
tion Interposed  was  not  directed  to  any  In- 
ability of  the  witness  to  ecpress  the  opinion, 
but  to  the  Incompetency  of  the  question  ask- 
ed. If  defendant's  counsel  had  stated  that 
they  objected  to  any  answer  tbat  might  be 
given  by  the  witness  in  rraponse  to  the  in- 
quiry, because  no  testimony  had  been  offered 
tending  to  show  that  he  was  qualified  to  ex- 
press an  opinion  up<Hi  the  subject  to  which 
his  attention  was  called,  the  trial  court 
would  have  had  an  opportunl^  to  require 
the  production  of  farther  testimony  relating 
to  the  question  of  his  qualification.  The  ob- 
ject of  every  objection  Interposed  at  the  trial 
of  ft  cause  and  of  the  exception  to  the  court's 
ruling  thereon  is  to  Incorporate  into  the  bill 
of  exceptions  the  particular  legal  proposition 
submitted  to  and  decided  by  the  trial  court, 
so  that  upon  an  appeal  from  its  ruling  an 
appellate  tribunal  may  be  able  to  review 
the  Identical  question  considered.  As  tlie  ob- 
jection which  was  made  related  to  the  al- 
leged Incompetency  of  the  question,  and  not 
to  the  Incompetency  of  the  witness  to  ex- 
press an  opinion,  the  l^al  principle  now  in- 
sisted upon  was  evidently  not  considered  by 
the  trial  court  and,  tills  being  so,  no  error 
was  committed  in  permitting  Dr.  Thomas  to 
answer  the  qnestlon  propounded  aftN  be 
had  testified  that  he  was  a  graduate  of  a 
medical  school  and  a  licensed  pbysldan;  tbns 
showing  a  prima  facie  qualification. 

Other  exceptions  are  noted,  but  m  they 
are  not  argued  in  the  brief  of  defendant's 
counsel,  am}  an  examination  thereof  atiowa 
them  to  be  without  meri^  tbe  Judgment  Is 
affirmed. 

The  firm  of  which  HAILBT.  J.,  was  a 
memt>er  baring  been  of  counsel  at  the  pre- 
liminary examination  of  this  case,  he  took 
no  part  in  the  conalderatlon  bereot. 


BMRQUAM  T.  ROSS  et  aL 

(Supreme  Court  of  Or^on.  Dec.  4,  1905b) 
1.  MOBTOAOES— FOBBCLOSUBB— PKBSONS  WhO 

Mat  Pubohabb— Riqhts  or  Tbusteb. 

A  trustee  of  mortgaged  property  will  not  be 
permitted  to  purchase  the  same  for  his  own 
benefit,  where  such  purctiase  would  be  in  con- 
travention or  violation  of  his  duties,  and  such 
purchase.  If  made,  Is  in  equity  for  the  braefit 
of  the  cestui  que  trust  regardless  of  the  ansoont 
paid,  or  whether  there  was  actual  fraud  f»r  not. 

[Ed.  Note. — For  cases  in  point  ToL  SS, 
Otttt  Dig.  Mortgages,  S  151&] 
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2L  TBUSTS-VrKBinnATIOlT— Ooktsacts— Ooh- 
ffraUCTION. 

Plaintiff,  owning  certain  property  largely 
Incumbered,  applied  to  a  trust  company  to  se- 
cure him  a  mortgage  loan  tbereon.  The  trust 
company,  being  unable  to  obtain  tbe  amount 
required,  agreed  to  Itself  loan  tbe  balance,  in 
consideratitm  of  plaintiff  executing  a  deed  of 
tbe  property  to  it,  and  a  certain  "declaration  of 
trust  and  agreement,**  which  provided  that  the 
conveyance  waa  "in  consideration  of  securing 
the  loan  in  secret  trust  for  tbe  purpose  there- 
after set  out,"  stipulating  for  compensation  to 
tbe  trust  company  for  its  services  in  managing 

the  property,  collecting  rents  and  profits,  and  I 

to  secure  advances.    The  agreement  vested  no  j 

power  of  sale  in  the  trust  company,  nor  did  It  { 

authorize  it  to  convert  the  property  into  money,  i 

Beld,  that  the  trust  company  was  a  second  | 
mortgagee  In  possession  as  to  uie  title,  and  that 

the  trust  created  was  confined  to  the  possession  • 

and  management  of  the  property.  t<»;ether  with  | 

the  collection  and  disbursement  or  the  rents  i 

and  profits,  and  was  therefore  terminated  on  ; 

the  foreclosure  of  the  mortgage.  I 

8.  MOEraAOES— SUBSSQUKHT  LEEIT  HoLun^  | 

Bight  to  Pubchase.  >. 

The  trust  company,  having  made  advances  I 

ander  such  contract,  became  a  subsequent  lien  i 

holder,  and  on  foreclosure  of  the  first  mort-  I 

gage  was  entitled  to  purchase  at  the  sale  to  '■ 

protect  its  lien.  | 

4.  Save— INSTBUMKNTB  to  Secube  Loans.  j 

'^\'he^e  an  Instrument  was  Intended  as  se-  i 
enrlty  for  the  payment  of  money.  It  will  be 
deemed  a  mortgage  In  equity,  whatever  its  form. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35,  ! 

Cent.  Dig.  Mortgages,  {  43.]  | 

0.  Tbusts— DuTT  or  Tbctsteb— Advances. 

The  mortgagor,  at  the  time  the  mortgage  ! 

was  made,  deeded  the  property  to  a  trustee  . 

under  an  agreement  that  the  latter  should  take  : 

possession  and  collect  rents  and  profits  and  ap-  I 

Sly  them  to  interest,  taxes,  expenses,  etc  Tbe  | 

eed  obligated  the  trustee  to  make  specified  ad-  : 

vances,   interest  on  the  mortgage  not  being  < 

specifically  mentioned,  and  recited  that  it  might  I 

become  necessatr  for  tbe  trustee  to  make  other  : 

advances,  in  which  case  It  should  be  entitled  to  : 

a  lien  on  the  property  therefor.  Held^  that  the  ' 
trustee  was  not  houna  to  make  advances  to  pay 

interest  on  the  mortgage  to  prevent  a  fore-  : 

closure.  | 

6w  Sauk  —  Miboonduoi  or  Tbusieb  —  Evi-  i 

OENCE.  : 

In  a  suit  to  redeem  certain  property  from  < 

foreclosure  sale,  evidence  held  insufficient  to  . 

show  that  B  trustee  of  the  property  in  posses-  ; 

sion  was  responsible  for  the  foreclosure  for  fall-  ' 

nre  to  apply  the  net  income  of  the  property  to  j 

tbe  payment  of  interest  on  tba  mortgage  as  it  '. 

matured.  ! 

T.  Sams— Oohtbaoto— PBAonoAi,  Constbuo-  ' 

noH.  ' 

Where  itemized  statements  of  receipts  and  ; 

disbursements  of  mortgaged  property  were  ren-  * 

dered  by  a  trustee  of  the  rents  to  the  mortgagor  ', 

quarterly,  and  in  several  Instances  the  mort-  ; 

Eagor  gave  notes  for  balances  shown  to  be  due  , 

y  such  statements,  and  in  others  retained  them  : 

without  objection  until  after  snit  was  brought  > 

to  foreclose  the  mortgage,  such  statements  con-  ' 

stituted  a  practical  construction  of  the  trust  i 

Srecment,  ua  so  far  as  it  related  to  the  trustee's  , 

jht  to  make  the  charges  shown  by  the  state-  ' 

ments,  which  tbn  mortgagor  could  not  thereafter  ; 
question. 

a  MOBTQAaeS  —  FOBBOLOSUBB— BBDCICPTION  j 

—Evidence. 

In  a  suit  to  redeem  from  a  sale  of  mort- 
gaged property,  evidence  held  insufficient  to 

show  that  foreclosure  proceedings  were  Insti-  ' 

gated  by  a  certain  trust  company  in  possession  i 

as  a  subsequent  Hen  holder,  for  whose  benefit  J 

"Ae  pn^rty  was  purchased  at  the  sale.  ' 


Appeal  from  Circuit  Court,  Mnltnomab 
County ;  Alfred  F.  Sears,  Jr.,  Judge. 

Suit  by  P.  A.  Marquom  against  J.  Tbor- 
bum  Boss  and  others  to  redenn  certain  land 
ttom  mortgage  foreclosure  sale.  Trom  a  de- 
cree in  favor  of  plaintiff,  defendants  appeal. 
Revarsed. 

See  78  Pac.  e9& 

This  is  a  suit  against  the  United  States 
Mortgage  &  Trust  Company,  a  New  York  cor- 
poration, hereinafter  called  tbe  "Mortgage 
Company,"  the  Title  Guarantee  &  Trust  Com- 
pany, an  Oregon  corporation,  hereinafter 
called  the  "Title  Company,"  the  Oregon  Com- 
pany, and  J.  Tborbum  Bobs  to  redeem  block 
178,  known  as  the  "Marquam  Block,"  and 
lots  1.  2,  3.  and  4,  In  block  120,  in  tbe  city 
of  Portland,  and  80  acres  of  land  In  or  near 
that  city  from  a  purchase  by  Boss,  as  trustee 
for  the  Title  Company,  at  a  sheriff's  sale, 
under  a  decree  in  a  suit  broi^ht  by  tbe  Mort- 
gage Company  against  Marquam,  the  plain- 
tiff herein,  the  Title  Company,  and  others, 
to  foreclose  a  mortgage  on  sucb  property, 
and  to  require  tbe  Title  Company  and  tbe 
Oregon  Company,  Its  successor  In  interest, 
to  account  for  the  rents  and  profits  accruing 
after  the  pnrcbase.  The  facts  are  these: 
In  August.  1894,  the  plaintiff  was  the  owner 
of  tbe  proiterty  in  question,  which  was  in- 
cumbered with  mor^ages  and  attachments 
for  more  than  ?300,000.  His  creditors  were 
pressing  bim  for  payment,  and  be  was 
obliged  to  secure  a  new  loan  or  suffer  a  for^ 
ced  sale  of  tbe  property.  He  made  application 
to  the  Title  Company,  the  local  correspondent 
of  the  Mortgage  Company,  for  a  loan  from 
the  latter  of  $400,000,  at  6%  per  cent  IntM"- 
est,  to  be  secured  by  mortgage  on  tbe  Mar- 
quam building,  offering,  if  the  loan  were 
made,  that  the  rents  of  the  property  should 
be  impounded  as  additional  securl^  there- 
for, and  collected  and  disbursed  by  the  Title 
Company.  The  Mortgage  Company  declined 
to  make  tbe  loan  as  applied  for,  but  after 
considerable  negotiation  finally  agreed,  on 
October  16th,  to  lend  $300,000,  for  five  years, 
at  7  per  cent,  secured  by  a  mortgage  on  the 
Marquam  Block  and  tbe  80  acres  of  land; 
the  management  and  control  of  the  property 
and  the  collection  of  the  rents  to  be  in  charge 
of  the  Title  Company  during  the  existence 
of  tbe  loan.  The  plaintiff  was  willing  to 
accept  this  offer.  As  the  $300,000  was  not 
sufficient  to  pay  his  pressing  demands,  bow- 
ever,  or  relieve  his  property  from  Hens,  tbe 
Title  Company  agreed,  at  his  request,  to  ad- 
vance Buflictent  money  to  make  up  tbe  de- 
ficiency, such  advances  to  be  secured  by  a 
lien  on  the  property  end  the  rents  subse- 
quent to  that  of  tbe  Mortgage  Company. 
Plaintiff  thereupon  entered  into  a  contract 
with  two  of  his  attaching  creditors,  the  Port- 
land National  Bank  and  George  B.  Ellis, 
which,  after  reciting  bis  desire  to  borrow  of 
the  Mortgnge  Company  $300,000,  and  sectue 
the  same  by  mortgage  on  the  Marquam  Block 
and  the  80  acres  of  land,  and  stating  In  de- 
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tall  Ills  IndebtadnesB  and  tbe  claims  against 
the  propart7,  proceeds  aa  follows : 

"Now,  therefore,  this  agreement  entered 
Into  OQ  this  thirtieth  day  of  October,  1894, 
by  tbe  undersigned  parties  Interested  in  the 
premises,  wltnesseth:  That  the  Title,  Ooar^ 
^nte©  &  Trust  Company,  acting  for  and  on 
behalf  of  the  said  P.  A.  Marquam  (and  said 
P.  A.  Marquam  hereby  agreeing  to  tbe  terms 
hereof)  does  for  certain  valuable  considera- 
tions agree  to  procure  for  him  the  necessary 
funds  to  discharge  the  hereinbefore  described 
two  mortgages,  tbe  taxes  tot  1888,  costs  of 
t-ejialrs  of  roof,  fire  Insurance  premiums  and 
expense  In  securing  loan  aggregating  three 
hundred  and  fifteen  thousand  dollars  ($316,- 
000),  and  to  procure  for  the  said  Marquam 
funds  with  which  to  make  a  cash  payment  to 
siiid  W.  W.  Cotton,  on  the  indebtedness  due 
the  said  Ellis  of  Riverside,  California,  of 
tblrty-slx  hundred  dollars  (93,600),  provided 
tbe  said  suits  be  both  dismissed  and  said 
attachmoit  to  be  released,  and  provided  that 
uptm  the  execution  of  tbe  mortgage  on  said 
property  and  notes  in  favor  of  the  United 
States  Mortgage  Company  for  tliree  hundred 
thousand  dollars  ($300,000)  said  property 
shall  be  conv^ed  the  said  P.  A.  Marquam 
and  Emma  Marquam,  his  wife,  to  said  the 
Title  Ouarantee  &  Trust  Company  in  secret 
trust  to  bold  the  said  property  and  to  col- 
lect Uia  rents  thereof  for  the  following  pur- 
poses, to  wit: 

**Flrst— To  pay  the  fixed  chaises  for 
operating  tbe  buildings  on  said  premises  and 
to  pay  ftff  necessary  repairs  and  for  aerr- 
Ices  In  collecting  rents,  and  to  pay  the  In- 
terest on  said  loan  of  three  hundred  tbou- 
nnd  dollars  ($300,000),  and  all  taxes  and 
oflier  public  charges  on  said  proper^  and 
on  said  indebtedness. 

"Second— To  pay  all  amoimts  to  be  ad- 
vanced by  said  the  Title  Guarantee  &  Trust 
Company  for  the  said  Marquam  In  earryii^ 
out  the  requirements  expressed  berdn,  with 
interest  ttaseon  at  ten  per  cent 

"Third— To  pay  pro  rata  said  claims  of 
tbe  Portland  National  Bank  and  Mr.  Ellis 
and  Interest  thereon  at  tot  (10)  per  cent 
per  annum. 

"Fourth— To  pay  said  the  Title  Guarantee 
A  Tnat  Company  for  its  srarlces  In  esBcut- 
ing  said  trust,  and, 

"Fifth— After  said  three  hundred  thousand 
dollars  loan  to  be  made  by  said  the  United 
States  Mortgage  Company  shall  be  paid  off, 
to  reconvcj  wld  propwty  to  tbe  said  P.  A. 
Marquam  or  to  his  assigns. 

"And  the  said  W.  W.  Cotton,  for  and  on 
behalf  of  his  said  client  and  the  said  Por^ 
land  National  Bank,  in  condderatlon  of  the 
premises,  do  hereby  agree  to  acc^  a  settle- 
ment of  their  aald  claims  in  the  manner  here- 
inbefore set  out  Said  action  not  to  be  dis- 
missed and  said  attachment  not  to  be  dls- 
charged  until  said  trust  deed  is  executed,  as 
above  iwovided,  and  a  cwtlflcate  of  said 
trust  Issued  to  said  attaching  creditors,  re- 


el ting  the  same  and  tbe  terms  of  this  agree- 
ment, duly  executed  and  acknowledged. 

"P.  A.  Marquam. 

"The  Portland  National  Bank. 

"By  W.  D.  Fentoo,  of  Its  Attorn^ 

"George  B.  Ellis. 

"By  W,  W.  Cotton,  His  Attorney." 

At  the  time  this  contract  was  made,  and 
as  part  of  the  same  transaction,  the  plaln- 
tlCf  agreed  in  writing  with  the  Title  Com- 
pany to  pay  it  $4,S00  for  exchange,  title  In- 
surance, brokerage,  etc,  for  procuring  the 
loan,  8  per  cent  commission  on  all  collec- 
tions, of  whatsoever  nature,  after  October 
31,  1804,  and  $1,000  per  annum  for  Its  serv- 
ices, together  with  one-sixth  of  tbe  rente  and 
profits  derived  from  the  mortgaged  property 
in  excess  of  what  was  then  being  received. 
On  NoTonber  13,  1891,  the  transaction  was 
finally  consummated  by  the  plaintlflt  and  his 
wife  executing  and  delivering  to  the  Mort- 
gage Company  a  first  mortgage  on  the  Mar- 
quam Building  and  the  80-acre  tract  of  land 
to  secure  the  payment  of  their  promissory 
notes  for  $300,000,  principal,  due  five  years 
from  date,  and  20  Interest  notes,  for  ^.2S0 
eacli,  one  of  wblch  matured  every  three 
months,  also  a  deed  to  the  Title  Company  of 
the  mortgaged  property  and  lote  1.  2,  8,  and 
4,  In  block  lao,  absolute  In  form  and  pnrport- 
1^  to  convey  tbe  legal  title,  subject,  bow- 
ever,  to  the  prior  mortgage  and  altered  into 
a  written  defeasance  or  ^reement  with  the 
Title  Company  as  follows: 

"This  Declaration  of  Trust  and  Agreement, 
entered  into  in  duplicate,  on  this,  the  thir- 
teenth day  of  Novembw,  A.  D.  18M,  by  and 
between  P.  A.  Marquam  and  Emma  Mar- 
quam, his  wife,  of  the  city  of  Portland, 
Oregon,  and  the  Title  Guarantee  ft  Trust 
Company,  a  corporation,  organized  and  do- 
ing business  under  the  laws  of  tbe  state  of 
Oregon,  wltoesseth: 

"That  wboeas.  In  consideration  of  tbe 
premises  and  of  the  agreouento  on  tbe  part 
of  the  said  F.  A.  BCarquam  and  Enuna  Mar- 
quam hereinafter  contained  and  heretofore 
uoderstood  between  the  parties  hereto,  said 
the  Title  Guarantee  ft  Trust  Company  has 
rendered  certain  services,  and  has  advanced 
and  will  advance  certain  sums  of  nuMiey, 
and  has  secured  for  said  P.  A.  Marqoam 
and  Bmn»  Marquam  a  loan  in  Qie  sum  of 
three  hundred  thousand  dollars  ($300,001^ 
from  the  United  States  MOTtgage  Company  ttf 
New  York,  to  secure  the  repayment  of  whldi 
said  P.  A.  Marquam  and  Emma  Marquam 
have  thia  Aaj  made  their  certain  promissory 
notes  for  principal  and  Interest  and  eiecuted 
their  mortgage  to  said  United  States  Mort- 
gage Company,  covering  those  certain  pai^ 
oelB  of  real  propwty  sltusted  In  the  county 
of  Multnomah  and  state  of  Or^n.  and  par- 
ticularly described  aa  follows,  to  wit:  First, 
all  of  blodc  numbovd  one  hundred  and  sev- 
enth-eight (178).  containing  eight  lots.  In  tbe 
dty  of  Portland,  Oregw,  according  to  Uw 
duly  recorded  map  or  plat  thareo^  said 
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blotik  being  bounded  on  the  north  by  Alder 
fltreet,  on  the  east  by  Sixth  street,  on  the 
south  by  Morrison  street,  and  on  the  west 
by  Seventh  street,  in  eald  city  of  Portland; 
and,  second,  all  of  that  portion  of  the  John 
Qnlim  donation  land  claim,  particularly 
bounded  and  described  as  follows,  to  wit: 
Beginning  flCteen  (15)  chains  north  of  the 
aontheast  corner  of  section  twenty-fiTe  (25), 
tn  township  one  (1),  north  of  range  one  (1) 
east  of  the  Willamette  meridian,  and  from 
thence  running  east  eleven  (11)  chains  and 
nlnety-fonr  (94)  links;  thence  north  twesty- 
flve  (25)  chains;  thence  west  thirty-two  (32) 
chains;  thence  south  twenty-flve  (25)  chains; 
thence  east  twenty  chains  and  six  (6)  links, 
to  the  place  of  beglhning,  containing  eighty 
acres  of  land.  And.  whereas.  In  considera- 
tion of  securing  said  loan,  and  of  the  prem- 
ises, said  P.  A.  Marquam  and  Emma  Mar- 
^uam  bare  granted  and  conveyed  by  deed 
to  said  the  Title  Guarantee  &  Trust  Company 
In  secret  trust  for  the  purposes  hereinafter 
set  out,  all  of  lots  numbered  one  (1),  two  (2), 
three  (3)  and  four  (4),  In  block  numbered 
one  hundred  and  twenty  (120),  In  said  city 
of  Portland,  in  the  county  of  Multnomah,  and 
state  of  Oregon,  and  also  all  of  said  property 
described  In  said  mortgage  to  said  United 
States  Mortgage  Company,  subject,  however^ 
to  said  mortgage. 

"Now,  therefore,  this  is  to  certify  that  It  is 
hereby  mutually  understood  and  agreed  by 
and  between  the  parties  hereto  that  said 
P.  A.  Marquam  and  Emma  Marquam  will 
pay  to  said  the  Title  Guarantee  &  Trust 
Company  the  sum  of  four  thousand  five  hun- 
dred dollars  ($4,600)  for  exchange,  title  in- 
surance, abstract  of  title  and  brokerage.  In 
the  matter  of  said  loan  of  (300,000,  and  that 
during  the  life  of  the  trust  estate  herein- 
before mentioned,  they,  said  P.  A.  Marquam 
and  Emma  Marquam,  will  pay  said  tbe  Title 
Guarantee  &  Trust  Company  for  Its  services 
In  the  flnanclal  management  and  flnancial 
oversight  of  said  trust  property  the  sum  of 
one  thousand  dollars  (¥1,000)  per  annum; 
and  the  further  sum  of  three  p^  centum  (3%) 
commissions  on  all  collections  made  in  the 
matter  of  said  trust  after  October  thirty- 
first,  1804.  except  on  the  collection  of  said 
$300,000  indebtedness  and  interest  falling  due 
to  said  United  States  Mortgage  Company, 
and  in  further  consideration  of  tbe  premises 
and  of  said  services  rendered  and  to  be 
rendered,  they,  said  P.  A.  Marquam  and 
Emma  Marquam,  will  pay  unto  said  the 
Title  Guarantee  &  Trust  Company  monthly 
during  the  life  of  said  trust  estate  a  one- 
sixth  part  of  the  net  receipts  of  the  Income 
derived  from  said  trust  property,  covered 
by  said  mortgage  to  the  United  States  Mort- 
gage Company,  received  monthly  In  excess 
of  the  present  net  monthly  lnc(Hne  derived 
therefrom;  this  present  net  monthly  Income 
for  the  purposes  of  this  agreement  being 
now  estimated  and  agreed  to  be  one  thousand 
five  hundred  dollars  (filfiOO),  and  this  said 


one-sixth  to  be  computed  In  tbe  following 
manner  to  wit:  Prom  the  gross  monthly 
Income  derived  from  said  trust  property  cov- 
ered by  said  mortgage  to  the  United  States 
Mortgage  Company,  during  each  successive 
month  of  the  life  of  said  trust  there  must 
first  be  deducted  the  amount  of  said  present 
net  monthly  Income  of  $1,500,  and,  secondly, 
the  operating  expenses  for  each  respective 
month  pertaining  to  said  trust  property  cover- 
ed by  said  mortgage  to  the  United  States 
Mortgage  Company,  to  wit:  The  cost  of 
superintendents,  engineers,  firemen,  janitors, 
porters,  watehmen,  laborers  and  teams,  of 
fuel  and  light,  and  of  Janitor's  supplies,  and 
of  other  incidental  supplies  and  repairs,  not 
including,  however,  any  material  alteration, 
improvement  or  repair  of  any  portion  of  said 
property,  and  then  to  divide  this  amount 
which  remains,  if  any  there  be,  into  six  equal 
parte,  one  of  which  shall  be  the  one-sixth 
(^4)  ha>einbefore  referred  to. 

"And  it  is  further  hereby  agreed  In  fur- 
ther consideration  of  the  premises  that  dur- 
ing the  life  of  said  trust  said  the  Title 
Guarantee  St  Trust  Company  shall  have  ab- 
solute, entire  and  exclusive  control  and  man- 
agement of  said  property  held  tn  trust  as 
aforesaid,  and  covered  by  said  mortgage  to 
the  United  Stetes  Mortgage  Company  for  the 
uses  and  purposes  hereinafter  set  out,  ex- 
cept that  It  is  agreed  that  the  Marquam 
Building,  situate  on  part  of  said  property 
shall  only  be  used  as  an  office  and  store 
building  and  not  as  a  lodging  house,  and  that 
in  said  matter  it  shall  be  under  no  obliga- 
tion to  said  P.  A.  Marquam  and  Emma  Mar- 
quam to  keep  the  buildings  on  said  property 
held  In  trust  and  covered  by  said  mortgage 
to  the  United  States  Mortgage  Company  rent- 
ed and  to  increase  or  to  keep  said  monthly  in- 
come up  to  said  present  estimated  basis  of 
$1,500,  other  than  it  shall  exercise  every  rea- 
sonable effort  to  do  so;  hut  it  Is  understood 
and  agreed  that  it  shall  take  reasonable  care 
of  said  property  covered  by  said  mortgage  to 
the  United  States  Mortgage  Company  so  held 
In  trust,  and  that  during  the  life  of  said 
trust  said  P.  A.  Marquam  shall  have  free 
of  charge  and  rent,  office  rooms  In  the 
Marquam  Building,  situate  on  part  of  said 
trust  property  equal  to  what  are  now  oc- 
cupied by  him  therein,  and  that  when  the 
theater  in  said  building  shall  be  leased,  tbe 
lease  shall  specify  that  the  theater  shall  only 
be  run  as  a  flrst-class  theater  and  that  a 
box  therein  shall  be  reserved,  free  of  charge, 
for  the  use  of  said  P.  A.  Marquam. 

"And.  whereas,  under  that  certein  pre- 
liminary agreement  entered  into  between  P. 
A.  Marquam  and  the  Title  Guarantee  & 
Trust  Company  and  others,  on  the  thirtieth 
day  of  October,  A.  D.  1894.  said  tbe  Title 
Guarantee  &  Trust  Company  did  agree  to 
advance  for  said  P.  A.  Marquam  when  said 
loan  of  $300,000  should  be  consummated,  the 
funds  in  excess  of  said  loan  of  $300,000, 
necessary  to  defray  and  discharge  the  fol- 
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lowing  CTpenses  and  indebtedness  of  the  said 
P.  A.  Marqnam  named  In  said  prellnilDary 
agreement,  to  wit:  The  mortgage  to  tbe 
estate  of  James  Phelan  of  two  hundred  and 
atty  thousand  dollars  ($250,000),  with  In- 
terest and  costs  accruing  thereon,  and  the 
mortgage  to  Dr.  A.  Sonnenfleld  tn  the  sum  of 
twenty  thousand  dollars  ($20,000),  with  In- 
terest accruing  thereon  and  taxes  for  the 
year  1893,  on  said  property  coTered  by  said 
mortgage  to  the  United  States  Mortgage 
Company,  amounting  to  four  thousand  one 
hundred  dollars  ($4,1G0),  and  costs  and  the 
indebtedness  of  the  said  P.  A.  Marquam  and 
Emma  Marquam  for  repairs  made  on  the 
roof  of  said  Marquam  Building,  amounting 
to  eight  buDdred  and  twenty-flve  dollars 
($825),  and  the  fire  Insurance  premiums  for 
policies  of  fire  Insurance  oovering  the  build- 
ings on  said  property  covered  by  said  mort- 
gage to  tbe  United  States  Mortgage  Company 
coming  due  and  amounting  to  three  thousand 
one  hundred  dollars  ($3,100)  and  the  sum  .of 
$4,500,  coming  due  by  said  P.  A.  Marquam 
and  Emma  Marquam  to  said  the  Title  Guar- 
antee &  Trust  Company  for  exchange,  title 
ingurance,  abstract  of  title  and  brolcerage, 
the  expense  In  the  matter  of  securing  said 
loan  of  $300,000,  and  a  cash  payment  of 
three  thousand  six  hundred  dollars  ($3,000) 
on  the  indebtedness  of  said  P.  A.  Marquam 
to  George  B.  Ellis  of  RWerslde,  California; 
and,  whereas,  it  may  be  necessary  in  the 
matter  of  said  trust  for  said  the  Title  Guar- 
antee &  Trust  Company  to  from  time  to  time 
advance  moneys  for  said  P.  A.  Marquam  and 
Emma  Marqnam,  his  wife.  It  Is  hereby 
mutually  agreed  that  when  any  of  said  ad- 
vances are  made  said  P.  A.  Marquam  and 
Emma  Marquam  shall  execute  their  Joint 
promissory  notes,  payable  to  tbe  order  of 
said  tbe  Title  Guarantee  &  Trust  Company 
tar  each  sum  so  advanced,  said  notes  to  be 
payable  on  or  before  two  years  after  tbe 
respective  dates  thereof,  unless  such  dates 
of  maturity  shall  fall  on  a  day  subsequent 
to  the  maturity  of  said  $800,000  mortgage 
to  tbe  United  States  Mor^wge  Company,  In 
which  case  said  notes  shall  be  drawn  so  as 
to  fall  due  at  the  same  time  vlth  aald  mort- 
gage or  before  the  same  becomes  due. 

"It  is  hereby  farther  understood  and 
agreed  by  the  parties  hereto  that  the  uses 
and  purposes  for  which  tbe  said  trust  estate 
shall  be  beld  are  as  follows,  to  wit:  Tb&t 
said  lots  numbered  one  (1),  two  (2),  three 
<8)  and  four  (4),  In  block  numbered  one  hun- 
dred and  twenty  (120),  In  said  dty  of  Port- 
land, shall  be  held  in  trust  as  collateral 
security  In  the  premises,  the  rents  and  profits 
thereof  during  tbe  life  of  said  tmat  being 
for  the  benefit  of  said  P.  A.  Marqnam  and 
Emma  Marqnam,  and  the  care  and  manage- 
ment thereof  being  under  the  omtrol  of  the 
said  P.  A.  Marquam;  and  that  the  ranainder 
of  said  trust  property,  to  wit:  The  part 
thereof  covered  by  said  mortage  to  the 
United   States  Ifortgage  Company.  Is  to 


I  be  held  in  trust  by  said  the  Title  Guarantee 
j  ft  Trust  Company  to  carry  out  the  purposes 
of  tills  agreement,  and  to  collect  the  rents 
and  profits  arising  from  said  property,  for 
the  following  purposes,  that  is  to  say : 

"First,  to  pay  the  expenses  and  charges 
for  operating  said  trust  property,  as  here- 
lnl>efore  set  out,  and  to  pay  for  necessary 
repairs  on  said  premises,  and  for  services 
in  collecting  rents,  and  to  pay  tlie  Interest 
on  said  loan  of  $300,000,  to  said  United 
States  Mortgage  Company,  and  all  tazee  and 
other  public  charges  oa  said  procmty  and 
on  the  said  Indebtedness. 

"Second,  to  pay  all  amounts  advanced  and 
to  be  advanced  by  said  the  Title  Guarantee 
&  Trust  Company  for  said  P.  A.  Marquam 
and  Emma  Marquam  as  hereinbefore  set  ou^ 
with  Interest  thereon  at  ten  per  centum. 

"Third,  to  pay  pro  rata  the  Indebtedness 
of  said  P.  A.  Marquam  to  said  George  B. 
Ellis  hereinbefore  mentioned,  said  indebted- 
ness being  evidenced  by  a  note  of  P.  A. 
Marquam  to  J.  M.  Wood,  dated  February 
first,  1893,  and  upon  which,  after  Indorsement 
of  the  $3,600^  hereinbefore  referred  to,  there 
is  unpaid  a  balance  of  four  thousand  one 
hundred  and  twen^-slx  dollars  and  seven^- 
seven  cents  ($4,126.77),  and  interest  from 
this  date  at  the  rate  of  ten  per  cent,  per 
annum,  payable  semiannually,  and  if  not 
so  paid  to  be  compounded  semiannually,  and 
to  beai^  the  same  rate  of  Interest  as  tbe 
principal;  and  the  Indebtedness  of  said  P.  A. 
Marquam  to  the  Portland  National  Bank  in 
the  sum  of  fourteen  thousand  three  hundred 
and  ninety-seven  dollars  and  twenty-five 
cents  ($14,897.25),  as  evidenced  by  two 
promissory  notes  of  date  Octob»  thirtieth, 
1884,  the  one  for  $7,887.25,  payable  one  year 
after  date,  with  Interest  at  the  rate  of  ten 
per  centum  (10%)  per  annum,  and  the  other 
for  $7,000,  payable  eighteen  months  after 
date,  with  interest  at  the  rate  of  ten  per 
centum  (10%)  per  annum. 

**Fourth,  to  pay  said  the  Title  Guarantee 
&  Tmst  Company  for  Its  Borices  In  execut- 
ing said  tnutt,  and 

"Fifth,  after  said  loan  of  $300^000.  made 
hy  the  United  States  Mortgage  G<nnpany 
shall  be  paid  off,  and  all  the  requirements  of 
said  trust  satisfied,  and  compiled  with,  to 
reconvey  all  of  aald  pn^erty  covered  by  said 
deed  of  trust  to  said  P.  A.  Marqnam,  so 
that  he  sliall  be  repossessed  of  the  fee  there- 
of, and  the  said  Emma  Marquam  relnsteted 
as  to  her  dower  thnein.  It  being  nndemtood 
that  aald  property  when  so  conveyed  back 
shall  be  returned  in  as  good  order  and 
repair  as  the  nature  of  this  trnst  will  admit 
and  that  if,  at  any  time  all  moneys  to  be 
paid  by  said  P.  A.  Marquam  and  Etaima 
Marquam  as  set  ont  in  this  agreonait  a- 
duslve  of  principal  and  unmatured  interest 
on  said  mortgage  to  the  United  States  Mort- 
gage Company  shall  be  paid,  tbai  tiiat  por* 
tion  of  the  funds  arising  under  said  trust  not 
necessary  for  use  In  compliance  wltii  Its 
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terms,  (ihall  be  fbenatter  tamed  over  qnar- 
terannnally  to  ntld  P.  A.  Marqiuun. 

"In  wltDees  wbereof.  aatd  P.  A.  Marqnam 
and  Emma  Marqnam  bave  berennto  set  tbelr 
bands  and  seals,  and  said  the  Title  Onarantee 
ft  Trust  Ciompftny  has  hereonto  caused  Iti 
corporate  name  to  be  snbscrtbed  and  its 
corporate  seal  to  be  aflSxed  for  and  on  Its 
bebalf  as  Its  act  and  deed,  by  Its  secretary, 
In  accordance  wltb  due  aathorlty  In  him 
TMted     Its  board  of  directors. 
*^ecuted  In  presence  of  P.  P.  Dabney. 
"P.  A.  Marqnam.  [Seal.] 
"Enmia  Marqaam.  [Seal.] 
"The  Title  Guarantee  &  Trust  Oom- 
pany, 

"By  J.  Thorbnm  Bon, 
**[Oorponite  SeaL]  Secretary.** 
On  Febmary  18,  1896,  a  supplementary 
agreement  was  made,  defining  more  cleariy 
the  powers  of  the  Title  Company  In  the  mat* 
ter  of  the  renting  of  the  property,  but  Its 
terms  are  unimportant  hwe.  Upon  the  ae-  | 
cntlon  of  the  papers  referred  to  the  Title  j 
Company  advanced  about  918,000  from  Its  j 
own  funds,  being  the  amount  necessary  In  i 
excess  of  the  |80O,O0O  borrowed  of  the  Uort-  j 
gage  Company  to  pay  and  dlsdiarge  the  j 
Marqnam  indebtedness,  and  went  Immed^  : 
ately  Into  possession.  Tbereafter  It  managed  i 
and  controlled  the  property,  rented  the  same,  j 
made  remittances  from  lime  to  time  to  the  ! 
Mor^ge  Company  to  apply  on  the  interest  | 
notes  due  it  ^m  ttie  plaintiff,  and  rendered  j 
statements  of  the  receipts;  dlsbnrsuuent^  ' 
and  advances  made  by  It  to  the  plaintiff  at  j 
stated  intervals,  which  statements  were  re-  j 
celved  and  acc^ted  without  objection.  TbB  i 
Income  of  the  propertgr  was  not  snffldent  to  ! 
meet  the  chaigea  against  It,  and  the  Title  i 
Company  for  a  time  made  advances  from  Its  ' 
own  funds  to  pay  the  Interest  notes  In  favor  \ 
of  the  Mortgage  Company  as  tti^  matured.  1 
until  the  Indebtedness  due  it  from  the  plain-  j 
tiff,  and  secured  by  the  deed  and  contract  re- 
ferred to,  amounted  to  from  $35,000  to  $40,- 
000.  It  declined  to  make  further  advances, 
and  default  was  made  in  the  payment  of  the 
Interest  notes  to  the  Mortgage  Comimny 
falling  doe  February  IS,  May  13,  and  August 
13,  1899.   On  October  30th  of  that  year  the 
Mortgage  Company  declared  the  entire  debt 
due,  and  commenced  a  suit  in  the  circuit 
court  for  Multnomah  county  to  foreclose  Its 
mortgage,  making  plaintiff  herein  and  the 
Title  Company  parties  defendant  to  the  salt 
The  plaintiff  answered  In  abatement,  deny- 
ing the  Mortgage  Company's  authority  to 
declare  the  principal  sum  due  for  the  non- 
psyment  of  Interest,  and  setting  up  that  the  - 
Tltie  Company  was  the  agent  of  the  Mort- 
gage Company;  that,  as  a  part  consideration 
for  the  loan,  the  agreement  was  entered  Into 
between  plaintiff  and  the  Title  Company,  as 
ber^nbefdre  set  forth;  that  the  Title  Com- 
pany had  collected  snfiScIent  funds,  over  and 
above  the  expenses  and  costs  of  management 
of  the  property,  witii  which  to  pay  the  In- 


terest notes,  but  had  misapplied  and  mis- 
appropriated them,  In  violation  of  Its  agree- 
ment; that  by  neglecting  its  duty  it  liad 
failed  to  collect  as  large  a  sum  for  rentals  as 
it  could  and  should  have  collected;  and  that 
an  accounting  was  necessary  to  a  proper 
detomlnaUon  of  the  matter.  For  a  further 
defense  It  was  alleged  that  the  Title  Com- 
pany, while  acting  as  agent  for  the  Mort- 
gage Company,  at  its  Instance  and  with  its 
api«oval,  but  witliout  the  consent  of  the 
plaintiff,  made  sundry  leases  in  violation  of 
its  trust.  The'prayer  was  for  a  dismissal  of 
the  suit  The  material  allegations  of  the  plea 
were  denied,  and  upon  a  trial  It  was  found, 
among  other  things,  tiiat  the  trust  agreement 
was  not  a  part  of  tbe  contract  with  the 
Mortgage  Company  for  tbe  loan,  and  the 
Mortage  Company  was  not  a  party  thereto; 
that  the  Tltie  Company  was  not  an  agent  of 
tbe  Mor^ge  Company,  so  far  as  It  related 
to  the  trust  agreement,  nta  had  It  collected 
rents  and  profits  sufficient  when  applied  as 
stipulated  In  the  agreement  to  pay  any  part 
Hi  the  Interest  notes  maturing  Febroary  13, 
May  13,  August  18,  and  November  13,  1889, 
nor  had  It  misapplied  or  mlsspproprlated  any 
part  thereof.  The  plalntUT  tiia«upon,  by 
permission  of  the  court,  answered  to  tJi/- 
merits,  alleging  that  the  trust  agreement  was 
entered  into  as  a  part  considenUon  for  the 
loan  made  by  tbe  Mortgage  Cfunpany;  that 
for  a  long  time  prior  to  the  date  of  tbe 
mor^ge  and  agreement  the  Title  Company 
had  been  and  was  the  agent  of  the  Mortage 
Oompany  for  making  loans  and  investments 
of  its  money  and  remitting  the  intfflest 
under  an  agre^ent  that  It  should  charge 
and  collect  from  the  parties  to  whom  the 
money  bad  been  loaned  a  reasonable  com- 
pensation for  ite  services;  tiiat  the  loan  to 
tiie  plaintiff  was  made  In  pursuance  of  this 
i^nreemrat;  and  that  tbe  so-called  trust  agree- 
ment was  entered  Into  tor  tbe  benefit  ot  the 
Mortgage  Company,  to  enable  it  to  collect 
and  receive  Interest  In  e»KS8  of  that  allowed 
yearly;  that  by  reason  tiiereof  It  had  re- 
ceived unlawful  and  usurious  Interest  on  the 
loan,  and  it  was  therefore  void,  and  the 
principal  sum  should  be  forfeited  to  the 
school  fund.  For  a  second  defense  he  alleged, 
as  in  the  plea  In  abatement,  that  leases  had 
been  made  by  the  Tltie  Company  atendlng 
beyond  the  date  of  tiie  maturity  of  the  mort- 
gage, at  the  Inatence  and  by  the  consent 
of  the  mor^gee,  and  the  lien  of  the  mort- 
gage was  thereupon  waived,  and  the  Mort- 
gage Company  estopped  to  foreclose  the 
same.  For  a  third  defense  he  alleged  that 
the  cmveyances  and  agreement  operated  as 
a  general  assignment  of  his  property,  and 
were  void  because  not  made  for  the  benefit  of 
all  his  creditors.  This  answer  was  held  In- 
sttfflclent  on  demurrer.  On  November  6th 
the  Title  Company  filed  a  cross-complaint, 
setting  up  the  trust  agreement  and  Its  opvoi- 
tious  and  'doings  thereunder,  that  It  had 
made  large  advances  to  plaintiff  and  wife 
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from  time  to  time,  and  taken  their  notes 
therefor,  and  bad  made  otber  advances,  for 
wbiL-b  notefl  had  not  been  given,  and  had 
rendered  to  them  from  time  to  time  statements 
of  account,  which  hud  been  approved  and 
settled,  and  that  at  tbe  date  of  Ullng  tlie 
cro»s-complulnt  there  was  due  and  owing 
from  plaintiff  to  It  a  large  sum  of  money, 
amouutlug  to  (40,887.81,  with  accrued  Inter- 
est, which  was  a  lien  on  tbe  mortgaged 
property,  and  praying  for  a  foreclosure  of 
sucb  lien.  The  plaintiff  answered  this  cross- 
complaint,  denying  the  allegations  thereof 
and  setting  up  the  trust  agreement,  averring 
that  tbe  requirements  of  the  trust  had  not 
been  fully  satlsHed,  and  It  had  not  yet 
terminated;  that  by  tbe  terms  thereof  the 
Title  Company  was  obliged  to  make  further 
advances  and  render  further  services,  and 
the  trust  must  yet  continue  for  a  further 
period.  For  a  second  defense  he  averred  that 
the  Title  Company  was  in  possession  of  the 
property,  assuming  and  pretending  to  be  en- 
gaged in  the  performance  of  its  duties  under 
tbe  trust.  For  a  third  defense  be  alleged 
that  tbe  Title  Company  had  been  negligent  In 
leasing  the  property,  to  bis  damage  In  tbe 
sum  of  $50,000,  and  for  a  fourth  that  be  had 
been  damaged  a  large  sum  by  reason  of  tbe 
failure  of  tbe  Title  Company  to  pay  tbe 
taxes  on  tbe  property,  for  which  reasons  It 
was  sought  to  have  the  cross-complaint  dis- 
missed, an  accoimtli^  bad,  and  the  trust 
wound  up. 

After  a  trial  upon  tbe  merits  tbe  court 
found  that  tbe  Title  Company  bad,  from  time 
to  time,  and  frequently  during  Its  control 
and  management  of  the  property,  and  as  late 
as  June  13.  1899,  rendered  statements  of  ac- 
count to  the  plaintiff,  whereby  It  fully  dis- 
closed and  truly  stated  the  matters  of  ac- 
count between  tbem  arising  out  of  tbe  trust; 
that  no  objections  were  ever  made  thereto 
prior  to  tbe  month  of  July,  1809;  and  that 
on  the  13tb  of  May,  1900.  there  was  due  the 
Title  Compnny  from  the  plaintiff  $24,188.33, 
exclusive  of  attorney's  fees;  that  the  Title 
Company  had  been  prudent,  careful,  and  dili- 
gent In  renting  the  various  pro[>erties,  and 
In  conducting  and  managing  the  trust,  and 
had  been  guilty  of  none  of  tbe  negligence, 
carelessness,  or  malfeasance  specltled;  that 
tbe  trust  agreement  bad  been  fully  carried 
out  and  completed;  that  It  was  in  effect  a 
mortgage,  and  constituted  tbe  Title  Company 
a  mortgagee  In  possession.  A  decree  was 
thereuiKtn  rendered  agaluBt  tbe  plaintiff.  In 
favor  of  tbe  Mortgage  Company,  for  $345,- 
875.00,  principal  and  interest,  exclusive  of  at- 
torney's fees  and  costs;  the  Title  Company, 
for  $21,511.42:  W.  S.  Mason,  for  $14,397.25; 
and  George  B.  Ellis,  for  $4.120.77— besides 
attorney's  fees  and  costs,  and  ordering  that 
tbe  mortgage  be  foreclosed,  tbe  mortgaged 
property  sold  in  tbe  manner  provided  by  law, 
and  the  proceeds  applied  In  payment  of  tbe 
costs  of 'the  suit  and  accruing  costs  and  tbe 
several  Judgments  In  the  order  of  tbelr  prior-  , 
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Ity.  Execution  was  subsequently  Issued  on 
the  decree  by  order  of  the  court,  and  tbe 
mortgaged  property  was  sold  by  tbe  sheriff 
of  Multnomah  county  to  tbe  defendant  Rosa, 
as  trustee  for  tbe  Title  Company,  on  Decem- 
ber 10,  1900;  he  being  the  highest  and  best 
bidder  therefor.  A  short  time  afterward  tbe 
Title  Company  was  required  by  the  court  to 
render  a  floal  statement  of  its  accounts  as 
trustee,  which  were  approved,  and  tbe  com- 
pany was  discharged.  Tbe  sale  to  Ross  was 
subsequently  conflrmed,  and  after  dne  time  a 
sheriff's  deed  was  made  to  blm.  Appeals 
were  taken  by  the  plaintiff  from  the  decree 
In  the  foreclosure  suit  and  tbe  order  confirm- 
ing tbe  sale,  both  of  which  were  affirmed. 
U.  S.  Mortgage  Co.  r.  Marqnam.  41  Or.  391« 
69  Pac.  37,  41.  The  Title  Company  after^ 
ward  caused  the  defnidant  the  Oregon  Com- 
pany to  be  organized  by  Its  officers  and 
agents,  and  at  Its  Instigation  Ross  conveyed 
the  property  to  the  lattw  company.  In  No- 
vember, 1902,  this  suit  was  brought  for  the 
purpose  of  having  the  defendants  declared  to 
bold  the  title  to  tbe  property  in  trust  for  the 
plaintiff,  and  for  permission  to  redeem,  on  the 
ground  that  the  relations  between  the  plain- 
tiff and  the  Title  Company  at  the  time  the 
purchase  was  made  by  Boss  were  such  that 
It  could  not  purchase  for  Its  own  b«iefit,  and 
that  tbe  foreclosure  sale  was  procured  and 
instigated  by  its  wrongful  act  The  plaintiff 
bad  decree,  and  the  defendants  appeal. 

Wm.  P.  Lord  and  Wallace  McCamant,  tot 
appellants.  E.  B.  Watson  and  Wm.  D.  Vvh 

ton,  for  respondent. 

BEAN.  J.  (after  stating  tbe  facts).  We 
are  strongly  impressed  with  the  view  that  the 
decrees  in  tbe  suit  brought  by  the  Mort- 
gage Company  to  foreclose  Its  mortgage  are 
a  bar  to  this  proceeding.  The  plaintiff  and 
the  Title  Company  were  both  parties  to  that 
suit,  and  both  answered.  The  Title  Com- 
pany set  up  the  contract  betwera  it  and  the 
plaintiff,  Its  doings  thereunder,  the  amount 
of  advances  made  by  It,  claimed  a  Hen  on  the 
pro|>erty  therefor,  and  prayed  a  foreclosure 
thereof.  The  plaintiff  joined  Issue  on  tbe 
answer,  averred  tliat  the  trust  relation  bad 
not  terminated,  but  must  continue  for  an 
indeflnlte  period,  and  that  tbe  Title  Company 
had  been  unfaithful  to  its  trust.  The  qu»- 
tion  of  the  relationship  of  the  Title  Company 
to  the  plaintiff  and  tbe  property,  and  tbe 
manner  In  which  It  bad  discharged  its  trust 
were  therefore  put  in  issue,  and  fully  tried 
and  determined  in  that  suit.  It  was  adjudg- 
ed and  decreed  that  tbe  Title  Company  had 
been  faithful  to  its  trust,  and  bad  properly 
accounted  for  all  moneys  received  by  It  on 
account  thereof:  that  it  was  In  effect  a  mort- 
gagee in  possession,  and  bad  a  lien  on  the 
property  for  tbe  amount  advanced  by  It, 
which  lien  was  foreclosed  and  the  property 
ordered  sold  to  satisfy  tbe  same.  The  ques- 
tions thus  determined  are  tbe  ones  sought  to 
t>e  litigated  in  this  case,  and  the  decree 
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woald  seem*  therefore,  to  be  a  complete  deter- 
mination of  the  rights  of  the  parties,  and  a 
bar  to  aubBequfflit  litigation  between  them 
upon  ttie  same  claim  or  demand.  Rnckman 
V.  Union  Railway  Co.,  45  Or.  678,  78  Pac.  748. 
On  account  of  the  importance  of  the  case, 
bowevw,  the  amount  Involred,  and  the  zeal 
and  learning  exhibited  by  counsel  on  both 
■Ides,  we  hare  examined  and  decided  the  case 
on  the  merit!,  regardless  of  tlie  effect  of  the 
fbrmer  Kdjndlcatlon.  The  argumrat  has  tak- 
en a  wide  range,  but  the  consideration  of 
many  questions  which  have  been  ably  and  ez- 
haustlreiy  discussed  is  rendered  unnecessary 
by  the  view  we  bare  taken  of  the  matter. 

The  principal,  and,  indeed,  the  controlling 
iinesUon  la  whether  tbe  Title  Company,  at 
tbe  time  ot  the  sale  under  the  decree  In  the 
foredosnre  mlt  brought  by  the  Mortgage 
Company,  stutained  such  a  relation  to  tbe 
property  or  to  tbe  plaintiff  tbat  it  was  dis- 
quallfled  under  the  law  from  purchasing  for 
its  own  benefit  The  contention  of  the  plain- 
tiff upon  this  point  InvolTes  substantially  two 
propositions:  (1)  Tbat  nnier  the  contracts 
between  blm  and  fbe  Title  Company  the  lat- 
ter became  a  trustee  of  tbe  title  to  the  prop- 
erty In  question,  and  that,  sncfa  relation  not 
baring  been  tomlnated  at  tbe  time  of  the 
sale,  It  was  disqualified  to  bid  or  to  purchase 
snob  propertr  on  Its  own  account ;  (2)  that,  if 
the  tnut  bad  terminated  and  the  trust  rela- 
tion ended,  tbe  Tltie  Company  bad  been  guilty 
of  breaches  of  daty  during  Its  existence, 
designed  to  and  which  did  bring  about  the 
foreclosure  and  sal^  which  made  it  a  trustee 
ex  maleflclo.  The  court  below  held  upon  the 
testimony  that  the  Title  Gtnnpany  bad  in 
every  respect  been  faithful  to  Ito  duty,  and 
guilty  of  no  breachee  of  trust,  but,  as  a  mat- 
ter of  law,  it  was  disqualified  to  purchase, 
because  of  the  relationship  existing  between 
It  and  the  plaintiff  at  tbe  time  of  tbe  sale. 
It  is  a  familiar  rule  of  law  tiiat  a  purchase 
by  a  trustee  or  person  occupying  a  fiduciary 
position.  In  contrsTentlon  or  violation  of  his 
duties,  is  in  equity  made  for  the  benefit  of 
tbe  cestui  qne  trust  at  his  election,  regard- 
less of  the  amount  paid,  or  whether  there 
was  actual  fraud  or  not  In  snch  a  case  the 
court  will  not  try  the  question  of  the  t>ona 
fides  of  the  purchaser  or  the  adequacy  of  the 
consideration.  The  fiduciary  character  of 
the  purchaser,  when  the  drcnmstances  are 
such  that  to  allow  him  to  pnrdiaae  for  him- 
self would  tempt  him  to  act  tor  tiie  protection 
of  his  own  interest  and  the  ccmsequent  in- 
jury of  tboae  whom,  as  tmstee,  be  la  bound 
to  protect  and  serve,  will  be  sufficient  It  la 
oiough  that  there  Is  a  conflict  between  duty 
and  self-interest  Tbe  law  will  not  allow  tbe 
matter  of  self-gain  to  stand  as  a  temptation 
to  misconduct  In  the  discharge  of  the  duty 
growing  out  of  the  fiduciary  relation.  A 
trustee  will  not  be  permitted  to  subject  him- 
self to  tbe  temptation  which  arises  out  of  the 
confilct  between  the  interest  of  a  purcbasor 
and  hia  duty  as  a  trustee.  28  Am.  &  Bng, 


Ena  Law  (2d  Bd.)  1016 ;  4  Kent  Comm.  •4SS ; 
1  Story,  Eq.  (13th  Ed.)  {  S22;  1  Perry,  Trusts 
(5th  Ed.)  I  205 ;  Davouft  r.  Fanning  2  Johna. 
Oh.  252. 

A  trustee  with  a  power  of  sale  cannot 
therefore  purchase  at  his  own  sale.  Neither 
can  A  trustee  whose  duty  it  is  to  convert  the 
trost  property  into  money  for  the  benefit  of 
bU  principal  or  his  creditors  purchase  at  a 
sale  made  by  himself  or  by  his  direction,  or, 
under  many  authorities,  upon  a  Judgment 
or  decree  based  upon  a  paramount  title  or 
adverse  proceeding.  Tan  Epps  v.  Van  Epps, 
9  Paige,  237 ;  Jewett  v.  Miller,  10  N.  Y.  402. 
403,  65  Am.  Dec.  751 ;  Davoue  v.  Fanning, 
supra;  Downs  v.  Rlckards,  4  Del.  Ch.  416; 
Lewis  V.  Welch,  47  Minn.  193,  48  N.  W.  608, 
49  N.  W.  665;  Carson  v.  Marshall,  87  N.  J. 
Eq.  213;  Hamilton  v.  Dooly.  16  Utah,  280, 
49  Pac.  769 ;  Mlcboud  v.  Girod,  4  How.  (U.  S.) 
503,  11  L.  Ed.  1076.  Upon  this  latter  point 
there  Is  a  sharp  confilct  In  tbe  decisions 
(Earl  V.  Halsey,  14  N.  J.  Eq.  332;  Chorpen- 
nlng'B  Appeal,  32  Pa.  816.  72  Am.  Dec  789 ; 
Anderson  t.  Butier.  81  S.  a  188.  9  S.  E.  797. 
5  L.  R.  A.  166;  Allen  T.  Gillette.  127  U.  S.  589; 
596,  8  Sup.  Ct  1831,  82  L.  Ed.  271 ;  FUk  v. 
Sarber,  6  Watte  &  S.  Ifi),  but  it  is  unneces- 
sary at  this  time  for  ua  to  ncamlne  the  ad- 
judged cases,  or  attanpt  to  deduce  any  gen- 
eral rule  from  them,  If,  Indeed.  It  is  possible 
to  do  so.  It  will  probably  be  found  on  In- 
vestigation that  the  decision  In  each  case  de- 
pends upon  the  application  of  the  general 
rule  of  disqualification  to  the  particular  facta, 
and  that  where  there  was  a  conflict  between 
duty  and  self-interest  the  purchase  was  held 
voidable,  regardless  of  the  manner  in  which 
or  by  whom  the  sale  was  made,  and.  where 
there  was  no  such  conflict  It  was  upheld. 

Tbe  dedsiOD  of  the  case  In  band  depends 
vpon  the  construction  of  the  contract  be- 
tween the  plaintiff  and  tbe  Tltie  Ck>mpai^, 
and  tbe  relation  which  the  parties  susteined 
to  eacb  other  by  reason  thereof.  When  we 
have  arrived  at  this  determination,  the  way 
is  clear.  If  It  was  snch  that  there  was  a  con- 
flict between  duty  to  the  plaintiff  and  self-ln 
terest  of  the  Title  Company  at  the  time  of  the 
sale  under  the  foreclosure  decree,  the  plain- 
tiff must  prevail;  otherwise,  his  suit  falls 
on  this  branch  of  the  case.  In  construing  a 
contract  the  object  Is,  of  course,  to  ascertain 
the  Intention  of  the  parties,  from  the  lan- 
guage used,  in  tbe  light  of  tbe  surrounding 
eircumaUnces.  Recurring,  then,  bri^ly,  to 
some  of  the  facte,  for  the  purpose  of  showing 
the  condition  of  things  i»lor  to  and  at  tbe 
time  of  the  execution  of  the  deed  from  plain- 
tiff to  the  TiUe  Company  and  tbe  making 
of  the  so-called  trust  agreement  so  as  to 
enable  us  to  nnderstend  better  tbelr  object 
it  appears  that  at  the  inception  of  tbe  negotla- 
ttona  the  parties  were  dealing  with  eacb  otb- 
er  at  arm's  length.  There  was  no  relation 
of  trust  or  confidence  between  them.  Tbe 
plaintiff  was  the  owner  of  valuable  prop- 
er!;, which  waa  heavily  Incumbered  and 
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about  to  be  sold  to  satisfy  Hie  Uens  asaliut 
It  He  had  made  repeated  efforts,  wltbont 
success,  to  procure  money  witb  wtal<di  to 
meet  Us  obligations.  Under  these  clrcam> 
stances  be  applied  to  Mr,  Ross,  the  manager 
of  the  Title  Company,  whrae  asslstaivie  he 
Invoked  In  extricating  his  property  from  the 
embarrassment  which  threatened  It;  a  part 
of  the  onnpai^s  business  being  to  procure 
loans  for  other  parties.  Boss  undertook  to 
furnish  the  desired  aid  through  the  Mort- 
gage Company,  bis  correspondent  In  New 
York,  and  afta  nrach  negotiation  finally  suc- 
ceeded In  procuring  a  loan  of  $300,000  from 
It  This  sum  was  sot  suffldent  to  satisfy 
the  demands  against  the  plaintiff  and  his 
property.  Boss  accordingly  agreed,  at  the 
plaintiff's  request  and  on  behalf  of  the  Title 
Company,  to  make  certain  advances,  amount-* 
ing  to  about  118.000,  to  meet  thto  deficiency. 

To  secure  the  payment  of  the  loan  and  the 
advances  made  and  to  be  made  by  the  Title 
Company  was  the  primary  object  and  pur- 
pose of  the  aevoivl  Instruments.  To  accom- 
plish this,  plaintlfl  gave  a  mortgage  to  the 
Mortgage  Company  direct,  and  made  and  de- 
livered a  deed,  alMnlute  in  form,  to  the  Title 
Company  and  the  so-called  trust  agreement 
fbr  the  purpose  of  Impounding  the  rents  and 
revenues  from  the  mortgaged  property, 
tliese  setvral  Instruments  were  entered  Into 
contemporaneously,  and  as  a  part  <]t  the 
same  transaction.  Their  bcAb  object  and  pur- 
pose was  to  secure  the  payment  of  the  money 
borrowed  from  the  Mortgage  Company,  and 
that  which  was  advanced  and  to  be  advanced 
by  the  Title  Company,  the  payment  of  the 
cost  of  maintaining  uid  operating  the  proper- 
ty, the  agreed  compensation  for  the  services 
of  the  Title  Company  In  Its  management 
and  control,  the  taxes  thereon,  and  certain 
Indebtedness  to  Bills  and  the  Pcnrtland  Na- 
tional Bank.  That  sudi  was  the  purpose  of 
the  transaction  Is  apparent  from  the  lan- 
guage of  the  agreement,  providing  for  the  re- 
conv^ance  of  the  proper^  to  the  plaintiff 
iqton  the  payment  of  the  Indebtedness,  and 
from  the  relation  of  the  parties.  They  were 
dealing  with  ea£h  other  as  borrower  and 
lender,  not  as  trustee  and  cestnl  que  trust 
The  desire  of  the  plaintiff  was  to  secure 
funds  witti  which  to  pay  and  discharge  the 
Incumbrances  against  his  property,  In  order 
to  prevent  a  forced  sale  thereof.  The  ob- 
ject of  the  Title  Company  was  to  obtain  ee> 
curlty  for  the  money  loaned  by  the  Mort- 
gage Company,  and  for  such  as  might  be  ad- 
vanced by  ft.  The  fact  that  one  of  the  In- 
struments that  was  g^ven  to  accomplish  this 
purpose  Is  In  form  an  absolute  deed,  and  the 
other  Is  denominated  a  "trust  agreement" 
does  not  change  their  legal  effect  A  deed  or 
agreement  of  trust  intended  as  security  for 
a  debt,  performs  the  office  of  a  mortgage, 
and  is  In  effect  nothing  more  than  a  mort- 
gage. The  fact  that  It  Is  absolute  In  form 
does  not  change  Its  dutracter  from  a  security 
to  an  absolute  oonvetyance.  When  It  appears 
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that  the  Instrument  Is  Intended  as  security 
for  the  paym«it  of  money,  it  will  be  treated 
and  deemed  In  equity  as  a  mortgage,  what- 
ever its  form.  This  rule  has  been  so  often 
announced  and  enforced  1^  this  court  that 
a  mere  citation  of  the  authorities  will  snf- 
flc&  Hurtord  v.  Hamed,  6  Or.  S^;  Stq;)hais 
V.  Allen,  11  Or.  18S,  8  :^c.  168;  Thompson 
V.  Marshall,  21  Or.  171,  27  Pac.  957;  Adair 
V.  Adair,  22  Or.  IIS,  182,  29  Pac.  193;  Marx 
V.  La  Rocque,  27  Or.  45,  39  Pac.-  401;  Securi- 
ty Tmst  Co.  V.  Loewenbere,  88  Or.  159,  62 
Paa  647.  The  agreement  and  deed  were 
executed  contemporaneously,  as  a  part  of  the 
same  transaction,  and  are  in  legal  effect  but 
one  Instrument  The  declaration  that  the 
conv^ance  was.  made  **In  secret  trust"  to 
collect  the  rents  and  profits  for  the  purpose 
of  paying  the  cost  of  operating  and  maintain- 
ing the  pn^terty  and  certain  qmdfled  Inddtt- 
edness  of  the  plaintiff,  and  the  provision  for 
a  reconv^ance  upon  the  performance  of  the 
conditions  Imposed,  show  that  the  deed  was 
not  Intended  as  an  absolute  and  Indefeasible 
conv^ance.  By  an  absolute  deed  of  trust 
the  grantor  parts  with  the  title,  which  vests 
In  the  grantee  unconditionally  for  the  pur- 
poses of  the  trust,  with  no  right  of  recon- 
veyance to  the  grantor  (Ladd  v.  Johnson,  SI 
Or.  195,  49  Pac.  756);  but  a  deed  of  trast 
designed  as  security  for  mon^,  cerates  a 
mere  11»,  and  Is  In  1^1  effect  a  mortgage. 
Thompson  v.  Marshall,  supra. 

It  seems  to  us,  thraefore,  that  the  Title 
Company's  relation  to  the  pnqiierty,  under 
the  law  and  the  facts,  was  that  of  a  mort* 
gagee  In  possession,  with  certain  added  du- 
ties and  obligations,  arising  out  of  a  special 
contract  rather  than  as  a  trustee  of  the  title; 
and  such  was  in  ^ect  tiie  holding  ot  tiUs 
court  In  the  former  casew  United  States 
Mortgage  Co.  v.  Marqnam,  41  Or.  391, 68  Pac. 
87,  41.  And  a  mortgagee  In  possession  is  not 
such  a  trustee'  as  will  prevent  him  trom  pm- 
chaslng  the  mortgaged  property  at  a  public 
sale.  ,Ten  Eyck  v.  Oralg,  62  N.  T.  406.  If, 
however,  it  be  deoned,  as  lield  in  Titie  Giur- 
antee  &  Trust  Co.  v.  Northern  Counties  Ins. 
Trust  (O.  O.)  73  Fed.  931,  that  the  title  pass- 
ed the  deed  from  the  plaintiff  to  the  Titie 
Company,  as  against  strai^rB,  the  rights 
of  the  Titie  Company  In  the  property  and 
of  the  parties  as  between  themselves  were 
fixed  and  d^ned  by  the  so-called  trust  agree- 
ment The  case  stands  exactiy  as  If  such 
trust  agreement  had  been  embodied  In  and 
made  a  part  of  the  deed  of  conv^anca.  Un- 
less, therefor^  It  imposed  duties  up<Hi  the 
Title  Company  which  were  In  conflict  with 
Its  right  to  protect  its  own  Hen  for  advances 
made  and  to  be  made  by  purchasing  at  the 
foreclosure  sale,  its  title  must  be  upheld. 

Now,  wb&i  we  turn  to  this  agreement  we 
find  that  it  did  not  vest  the  Titie  Company 
with  power  of  sale  of  the  mortgaged  prop- 
erty, nor  did  It  require  It  to  convert  the 
property  Into  money,  or  autborlae  or  empow- 
er It  to  do  so.  It  did  not  purport  to  afliect 
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tbe  title  In  any  way,  bat  only  the  poesearion 
and  tbe  right  to  the  Income.  After  reciting 
tbe  mortgage  to  secure  the  payment  of  $300,- 

000  to  the  Mortgage  Company,  the  convey- 
ance of  tbe  mortgaged  property  to  the  Title 
Company,  "In  consideration  of  securing  tbe 
loan  •  •  •  In  aecret  trust  for  tbe  pur- 
poses hereinafter  set  ont,"  stlpnlating  the 
compensation  to  be  paid  tbe  Title  Company 
for  Its  serrlces  In  the  matter  of  the  control 
and  management  of  the  property  and  the 
collection  and  disbursement  of  the  rents  and 
profits,  the  agreement  of  the  Title  Company 
to  advance  sufficient  funds  which,  with  the 
$300,000  borrowed  from  the  Mortgage  Com- 
pany, wonld  pay  and  discharge  certain  spec- 
el  fled  indebtednesses  of  the  plaintiff,  for 
which  plaintiff  and  wife  agreed  to  "execute 
their  joint  promissory  notes,  payable  to 
the  order  of  said  tbe  Title  Guarantee  &  Trust 
Company  for  each  sum  so  advanced,  said 
notes  to  be  payable  on  or  before  two  years 
after  the  respective  dates  thereof,  unless 
such  dates  of  maturity  shall  fall  on  a  day 
subsequent  to  the  maturity  of  said  $800,000 
mortgage  to  tbe  United  States  Mortgage 
Company,  In  which  case  said  notes  shall 
be  so  drawn  so  as  to  fall  due  at  the  same 
time  with  said  mortgage  or  before  the  same 
becomes  due,"  the  agreement  provides  that 
"it  Is  hereby  further  understood  and  agreed 
by  the  parties  hereto  that  the  uses  and  pur- 
poses for  which  said  trust  estate  shall  be 
held  are  as  follows" :  The  four  lots  In  block 
120.  "as  collateral  security."  the  control  and 
management  thereof  to  be  in  the  plaintiff, 
and  the  rents  and  proSts  to  go  to  him.  Tbe 
remainder  of  the  property  "to  carry  out  the 
purposes  of  this  agreement,  and  to  collect 
the  rents  and  profits  arising  from  said  prop- 
erty, for  tbe  following  purposes:  •  *  • 
First,  to  pay  the  expenses  and  charges  for 
operating  said  trust  property,  *  •  •  pay 
for  necessary  r^alrs  on  said  praises,  and 
for  services  In  collecting  rents,  and  to  pay 
tbe  interest  on  said  loan  of  $300,000  to  said 
United  States  Mortgage  Company. '  and  all 
taxes  and  other  public  charges  on  said  prop- 
erty and  on  the  said  indebtedness.  Second, 
to  pay  all  amounts  advanced  and  to  be  ad- 
vanced by"  tbe  Title  Company,  "with  in- 
terest *  •  *  l^rd,  to  pay  pro  rata  the 
Indebtedness  of*  the  plaintiff  "to  said  George 
B.  Ellis,"  and  the  "Portland  National  Bank. 

•  •  •  Fourth,  to  pay"  the  Title  Company 
for  Its  services  In  executing  tbe  said  trust; 
and,  "Fifth,  after  said  loan  of  $800,000 

•  •  •  shall  be  paid  off,  and  all  the  re- 
quirements of  said  trust  satlsfled  and  com- 
piled with,  to  recoovey  all  of  said  proper^," 
etc..  to  the  plaintiff. 

It  will  thus  be  seen  that  the  trust  created 
by  the  agreement  was  confined  to  the  mere 
possession  of  the  properl?,  and  was  limited 
to  its  management  for  tbe  purpose  of  collect- 
ing and  disposing  of  the  roits  and  profits 
for  certain  specified  objects.   It  was  simply 

1  part  of  the  scheme  for  securing  the  pay- 


ment of  the  loan  from  tbe  Mortgage  Com- 
pany, the  advances  made  and  to  he  made  by 
tbe  Title  Company,  and  other  specified  In- 
debtedness of  the  plaintiff,  by  Impounding 
tbe  rents  and  profits  of  the  property  as  ad- 
ditional security  therefor.  It  and  the  deed 
were  Intended  to  serve  a  double  purpose — ^to 
furnish  security  by  a  lien  upon  the  property 
for  the  money  advanced  by  the  Title  Com- 
pany and  the  Indebtedness  to  Ellis  and  the 
bank,  and  to  provide  a  means  of  paying  In- 
I  terest,  taxes,  repairs,  etc..  out  of  the  rents, 
1  Issues,  and  profits,  and.  If  not  sufficient,  then 
I  out  of  tbe  proceeds  of  tbe  property  Itself. 
'  The  first  purpose  was  provided  for  by  tbe 
i  deed,  and  the  latter  by  the  agreement. 
'  There  being  no  power  or  authority  vested  in 
\  the  Title  Company  to  sell,  convey,  or  dispose 
!  of  the  corpus,  there  was  uo  means  provided 
!  by  which  It  could  make  tbe  amount  of  its 
i  Hen  for  advances,  if  the  rents,  issues,  and 
profits  were  not  sufficient  for  that  purpose, 
except  to  fall  back  upon  tbe  agreement  Itself, 
or  the  security  afforded  by  the  deed  for  the 
paym^t  of  such  advances  and  Indebtedness. 
,  and  this  could  only  be  worked  out  by  fore- 
closure in  equity,  as  would  be  tbe  esse  if 
the  transactloD  were  a  mortgage  proper. 
The  trust  being  thus  confined  to  the  control 
and  management  of  the  property  and  tbe  col- 
lection of  the  r^ts  and  profits  thereof,  for 
the  purpose  of  paying  and  discharging  cer- 
tain li&iB  and  incumbrances,  it  Is  manifest 
that  tbe  trust  relation  was  terminated  and 
I  ended  by  tbe  decree  In  the  foreclosure  suit 
brought  by  tbe  Mortgage  Company  to  fore- 
close Its  mortgage ;  and  such  Is  the  construc- 
tion given  to  the  contract  by  this  court  in 
United  States  Mortgage  Co.  v.  Marquam,  41 
Or.  891.  408,  69  Fac.  37,  41.  The  court  at 
that  time  had  tbe  contract  before  it,  and  Its 
construction  was  a  material  question  for  con- 
sideration and  decision,  because  It  Involved 
the  right  of  the  Title  Company  to  am>ear  and 
answer  in  such  suit — a  point  stoutly  contest- 
ed by  the  present  plaintiff.  In  discussing 
this  question  Mr.  Justice  Wolverton,  speak- 
ing for  tbe  court,  says:  "The  trust  agree- 
ment, as  shown  by  Its  terms  and  conditions, 
was  entered  Into  to  enable  the  Title  Com- 
pany to  manage  the  property,  and  from  the 
rents  and  profits  arising  therefrom  to  dis- 
charge the  expenses  of  management  and  In- 
terest charges  on  the  mortgage,  so  far  as 
they  were  suffid^t,  and,  if  thore  was  a  sur- 
plus, to  apply  it  pro  rata  to  certain  qpecl- 
fied  Indebtedness  of  Marquam  and  wife,  and 
after  these  to  atqply  It  on  the  principal  sum 
for  which  the  mortgage  was  given.  The 
life  of  tbe  trust  was  made  dependent  upon 
the  existence  of  the  mortgage,  and  tbe  Title 
Company  was  given  a  lien  for  advances 
made  In  pursuance  of  the  stipulations  con- 
tained In  tbe  trust  agreement,  so  that  a  fore- 
closure of  t2ie  mortgage  would  necessarily 
put  an  ead.  to  the  trust  relations.  Regard- 
less of  any  stipulations  of  the  parties,  such 
foreclosure  would  derive  the  trustee  of  the 
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subject  of  the  trust  to  operate  upon,  and 
the  agreement  would  henceforth  become  in- 
operative. It  was  therefore  Incumbent  upon 
the  Title  Company,  when  made  a  party  to 
answer,  setting  up  its  duties  and  obligations 
in  the  premises,  as  well  as  Its  rights  and  in- 
terest in  the  property;  and,  having  a  Hen, 
whethOT  It  comes  by  a  trust  agrcMnent,  tech- 
nically speaking,  or  an  Instrument  more 
properly  denominated  a  mortgage,  it  has  as 
good  a  right  to  have  it  fOTedosed  aa  If  it 
were  plaintiff  in  the  suit." 

This  is  a  clear  and  succinct  statement  of 
the  effect  of  the  so-called  trust  agreement 
and  the  relation  of  the  parties  arising  there- 
from. It  created  a  trust,  conditioned  on  the 
life  of  the  mortgage.  The  purp(m  was  to 
provide  a  fund  for  the  payment  of  operating 
expenses,  repairs,  interest  charges,  etc.,  in 
order  that  a  foreclosure  might  be  averted. 
When  default  occurred  and  the  mortgage 
was  foreclosed,  the  trust  agreement  no  long- 
er served  the  purpose  of  its  creation,  and 
the  trust  was  necessarily  at  an  end.  The 
agreement  was  dependent  for  Its  vitality  up- 
on the  existence  of  the  Hens  on  the  property, 
and  necessarily  terminated,  and  the  pow^ 
and  duties  of  the  trustees  ceased,  when  the 
liens  were  merged  In  the  decree  In  the  fore- 
closure suit  The  rights  of  all  the  parties, 
including  that  of  the  Title  Company,  were 
litigated  In  such  snlt  and  merged  in  the  de- 
cree, and  thereafter  had  to  be  worked  out 
through  It  As  a  party  to  the  foreclosure 
suit,  the  Title  Company  had  a  right  to  and 
did  set  up  its  lien,  and  obtained  a  decree 
ordering  the  sale  of  the  property  pledged  as 
security  therefor.  Such  foreclosure  neces- 
sarily put  an  end  to  Its  custody  and  control 
of  the  property  for  the  purposes  stated  in 
the  so-called  trust  agreement,  and  thereby 
Extinguished  the  trust  relation  as  such.  It 
could  no  longer  collect  an4  disburse  the  reots 
and  profits,  or  manage  and  control  the  prop- 
erty for  the  purpose  specified.  It  was  there- 
fore deprived  of  Its  duties  as  trustee,  and  of 
the  control  and  custody  of  the  subject-matter 
of  the  trust,  at  the  time  of  the  sale,  and  had 
a  right  to  bid  In  the  property  to  protect  its 
Hen  the  same  as  any  other  Hen  creditor. 
O'Relley  v.  Bevlngton,  iS5  Mass.  72.  29  N.  E. 
54;  Preston  v.  Longhran,  58  Hun,  210,  12 
N,  Y.  Supp.  313;  Felton  v.  La  Breton,  92 
Cal.  457,  461,  28  Pac.  490;  Anderson  v.  But- 
ler, 31  8.  C.  183,  9  S.  E.  707,  6  L.  B.  A.  166; 
Boyer  v.  East,  161  N.  T.  680.  66  N.  D.  114, 
76  Am.  8t  Rep.  200. 

The  rule  Invoked  by  plaintiff,  which  disqual- 
ifies a  trustee  from  purchasing  the  trust  prop- 
erty because  Inconsistent  with  his  duties,  can 
have  no  application  to  the  Title  Company, 
under  the  facts  and  the  law  of  this  case. 
"Jealous  as  courts  of  equity  are  in  watching 
over  the  conduct  of  a  trustee  In  connection 
with  the  object  of  his  trust,'*  says  the  Su- 
preme Court  of  lUInoIs,  "he  Is  only  forbidden 
by  them  from  dealing  with  the  trust  property 
for  his  own  benefit  so  long  as  the  trwt  con- 


tinues. The  moment  It  erases  he  occupies 
precisely  the  same  relation  towards  it  that 
strangers  to  the  trust  do,  and,  acting  in  good 
faith,  he  may  then  become  its  owner,  by  pur- 
chase or  otherwise."  Munn  v.  Barges,  70  IIL 
604,  611.  And,  as  said  by  the  Supreme  Court 
of  Kentucky,  in  Warlng's  Executor  v.  War- 
ing, 10  B.  Mon.  331:  "When,  therefore,  the 
powers  of  the  trustee  ceased  by  the  limitation 
contained  In  the  trust  Itself,  he  had  no  longer 
any  right  to  retain  the  trust  estate  In  his 
hands;  and  having  died  without  having  trans- 
ferred It  to  the  beneficiary,  or  made  any 
disposition  of  It  for  her  use  and  benefit,  tbe 
court  below  very  properly  decreed  Its  pay- 
ment by  the  executors  out  of  the  estate  In 
their  hands."  The  duties  of  the  TItie  Com- 
pany were  brought  to  an  end  by  tbe  decree 
in  the  foreclosure  suit  It  was  thereby  re- 
lieved of  any  disability  It  may  previously 
have  been  under  because  of  the  trust  agree- 
ment and  enabled  to  purchase  the  property 
on  Its  own  account  and  for  Its  own  benefit. 
Ball  v,  Carew,  13  Pick.  28;  Shakeley  v.  Tay- 
lor, 1  Bond,  142,  Fed.  Cas.  No.  12,698;  Robert- 
son V.  Chapman.  152  U.  3.  673,  14  Sup.  Ct 
741,  38  L.  Bd.  502.  It  had  a  right  to  and  did 
foreclose  Its  Hen  In  such  suit  and  this  carried 
with  It  the  right  to  protect  Itself  by  bidding 
at  the  sale  under  such  decree,  nnless  tbe  snlt 
was  due  to  Its  wrongful  acts.  New  Memphis 
Gaslight  C3o.  Cases,  105  Tenn.  268.  60  S. 
W.  206,  80  Am.  St  Rep.  880;  Twin  Uck  Oil 
Go.  T.  Marbnry,  81  U.  S.  687.  23  L.  Sd.  328; 
Preston  v.  Lougbran,  58  Hon,  210,  12  N.  Y. 
Supp.  313.. 

Id  this  connection  let  us  apply  the  test 
that  tbe  trustee  shall  not  be  permitted  to  deal 
with  tbe  corpus  for  his  Individual  benefit  or 
protection,  where  self-interest  will  confilct 
with  the  duty  he  owes  to  the  cestui  que  trust 
and  thus  determine  whether  the  Title  Com- 
pany has  violated  tbe  rule.  Its  duty  was  to 
collect  and  apply  the  rents.  Issues,  and  profits 
arising  during  the  life  of  the  agreement ;  that 
Is,  so  long  as  tbe  trust  relations.  If  they  may 
be  so  called,  continued.  When  these  rela- 
tions ceased  or  were  brought  to  an  end.  there 
was  nothing  left  nnder  the  agreement  for  It 
to  do,  no  duty  pending  or  owing  to  the  plain- 
tiff. Was  it  bound  thenceforth  to  fold  Its 
hands  and  watch  the  disintegration  of  the 
property  upon  which  It  had  a  lien,  wholly 
[wwerless  to  protect  Itself  from  loss  by  In- 
terposing Its  bid?  It  had  an  interest  In  the 
property  to  subserve,  and  why  could  It  not 
protect  that  interest  by  taking  over  the  prop- 
erty? Its  stipulated  duty  had  been  fully 
performed.  The  foreclosure  of  the  para- 
mount Hen  had  rendered  it  powerless  to  do 
more.  This  very  contingency  was  within  the 
contemplation  of  the  parties  when  the  agree- 
ment was  entered  into,  so  that  the  duty 
having  come  to  an  end  nnder  the  very  terms 
and  spirit  of  the  agreement  there  could  be  no 
further  Impediment  In  the  way  of  the  Title 
Company  protecting  Itself.  Marquam  had 
been  serred  as  fully  by  tbe  Title  Gompanj'  as 
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he  bad  sUpalated  for  under  the  agreement, 
and,  to  require  more,  the  duty  must  be  found 
to  rest  elBewbere  tban  upon  the  contractual 
relation*  of  tbe  parties.  But,  tbe  Title  Oom< 
pany  baring  discbarged  Its  duty  to  tbe  plain- 
tiff, there  was  notbing  left  to  eonfllct  wltb 
self-interest  and,  baring  an  Interest  In  tbe 
property  to  subserre,  It  could  properly  bid 
for  the  protection  of  that  Interest  We  are 
unable  to  find  any  duty  resting  elsewhere, 
under  any  principle  of  eqnlty  wltb  which 
we  are  familiar,  requiring  more  of  tbe  Title 
Company  than  It  was  bound  to  perform  by 
the  terms  of  Its  agreement  When  such  duty 
ended  without  its  fault  or  connivance  by  the 
foreclosure  under  the  paramount  Hen,  then 
was  It  free  to  act  as  any  other  creditor  In  the 
protection  of  Its  Interest.  This  must  be  so, 
upon  the  plainest  principles  of  equity  and 
fair  dealii^.  No  authorities  bare  been  pre- 
sented that  in  any  way  militate  against  this 
conclusion,  nor  bare  we  been  able  to  find  any; 
while,  on  the  other  band,  it  finds  ample  sup- 
port in  tbe  cases  above  cited.  If  there  had 
been  a  redemption  by  Marqoam,  and  an  ac- 
counting by  tbe  Title  Company  had  been  re- 
quired, It  would  hare  been  by  reason  of  tbe 
law  relating  redemptions,  and  not  by  vir- 
tue of  any  subsisting  contractual  relations 
between  the  parties. 

The  remaining  question  is  one  of  fact  It . 
la  asserted  that  the  conduct  of  the  Title  Com- 
pany in  the  matter  of  tbe  execution  of  tbe 
trust  and  the  proceedings  for  the  foreclosure 
of  the  mortgage  and  the  execution  sale  there- 
under were  such  as  to  make  It  a  trustee  of 
the  title  for  the  plaintiff  ex  malefido.  This 
position  Involves  three  substantial  conten- 
tiouB:  First  that  It  was  the  duty  of  the 
Title  Company  to  advance  wbaterer  money 
might  be  necessary,  in  addition  to  tbe  Income 
from  tbe  property,  to  pay  the  taxes  and  In- 
terest on  the  mortgage;  second,  that  It  did 
not  apply  tbe  whole  of  tbe  net  Income  to  the 
payment  of  such  Interest  and  taxes,  but 
wrongfully  dirertod  a  large  amount  thereof 
to  tbe  payment  of  Itself  for  serrlces  rendered 
and  Interest  on  money  adranced  by  it 
and  thereby  suffered  a  default  In  the  Interest 
payments,  in  consequence  of  which  tbe  mort- 
gagee declared  tbe  entire  loan,  both  princi- 
pal and  interest  due  14  days  before  maturity, 
and  commenced  the  foreclosure  suit;  and, 
third,  that  It  Induced  and  brought  about  the 
foreclosure  suit  for  tbe  purpose  of  acquiring 
tbe  title  to  tbe  property. 

Tbe  question  as  to  whether  the  Title  Com- 
pany was  guilty  of  breaches  of  Its  duty  prior 
to  the  foreclosure  suit  was  tried  out  In  the 
former  litigation  between  the  parties,  and 
It  was  there  held  that  the  Title  Company 
Aid  not  agree  to  adrance  money  necessary  to 
pay  the  Interest  on  tbe  mortgage  and  taxes, 
and  that  it  bad  "not  collected  from  said 
real  property,  beld  by  It  under  said  trust 
agreement  funds  sufficient  when  applied  as 
stipulated  by  aald  agreement  to  pay  any  part 
of  the  Interest  notes  in  the  complaint  men- 


!  tinned,  matnrlng  on  tbe  13tb  dny  of  Febru- 
ary, the  13tb  day  of  May,  the  13tb  day  of  Au- 
gust or  the  13th  day  of  November,  1900,  nor 
bad  It  misapplied  or  converted  the  same,"  but 
"had  conducted  and  managed  said  trust  care- 
fully and  bonestly,  and  had  punctiliously  ac- 
counted for  all  sums  collected  and  received  by 
virtue  thereor':  United  States  Mortgage  Co.  t. 
Marquam.  41  Or.  403.  69  Pac.  37.  41.  I  t  would 
seem,  therefore,  that  all  such  questions  are 
concluded  by  the  former  litigation.  But  how- 
ever that  may  be.  we  bare  examined  tbe  pres- 
ent record  with  care,  and  are  unable  to  find 
anything  to  substantiate  tbe  charges  made. 
The  claim  that  tbe  Title  Company  agreed  to 
make  advances  to  meet  the  Interest  paymento 
on  the  mortgage  and  taxes  Is  not  borne  out  by 
the  testimony,  and  Is  contrary  to  the  l^mu 
of  tbe  written  agreement  between  the  parties. 

Tbe  chaise  that  the  default  In  the  pay- 
meat  of  the  Interest  on  tbe  mortgage  and  the 
consequent  foreclosure  thereof  were  due  to 
the  failure  of  tbe  Title  Company  to  apply 
the  net  Income  from  tbe  property  to  tbe  pay- 
ment of  the  interest  as  It  matured  Is  com- 
pletely refuted  by  the  fact  that  It  appears 
from  the  tabulated  statement  of  the  Income 
and  the  disbursements  therefrom,  appearing 
In  the  brief  of  counsel  for  respondent,  that 
If  the  Title  Company  had  applied  tbe  entire 
gross  income  from  tbe  property  during  the 
life  of  the  mortgage,  less  tbe  necessary  op- 
erating and  miscellaneous  expenses,  It  would 
not  have  kept  the  Interest  paid.  Indeed, 
there  would  have  been  an  actual  deficiency 
at  the  maturity  of  every  one  of  the  Interest 
notes,  except  four.  From  the  time  the  Title 
Company  assumed  control  of  the  property 
until  the  maturity  of  the  first  Interest  note» 
tbe  gross  receipts  were  S8.809.16.  operating 
and  miscellaneous  expenses,  f4.356.78,  leav- 
ing a  net  balance  of  $4,463.37,  while  the  In- 
terest note  was  for  $6,250;  so  there  would 
have  been  a  deficiency  of  S796.63.  At  tbe 
matnrlty  of  the  second  Interest  note,  on  a 
like  basis,  the  deficiency  was  $014.20,  and  at 
tbe  date  of  the  third  $1,122.21.  At  the  ma- 
turity of  the  ftourth  Interest  note  there  was 
a  surplus  of  $1,676.86,  but  this  was  not  suffici- 
ent to  make  up  for  tbe  previous  deflclenctea 
Thus  we  might  go  throufl^  the  entire  time 
covered  by  the  life  of  tb«  mortgage,  with 
similar  results.  This  calculation  includes, 
among  the  receipts  In  January,  1899,  an  Item 
for  $5,000,  deposited  with  the  Title  Company 
by  the  lessee  of  the  Marquam  theater  as  se- 
curity for  the  performance  of  Its  contract 
and  for  which  plalDtiff  was  not  entitled  to 
credit;  and  It  does  not  include  the  3  per  cent 
commission  to  the  Title  Company  for  serv- 
ices in  collecting  tbe  rents,  etc.,  which  It 
was  clearly  entitled  under  the  contract  to 
deduct  from  the  Income  before  applying  It 
to  the  payment  of  interest.  So  there  Is  no 
foundation  for  the  claim  made  by  the  plaln- 
tlCF.  In  addition  to  this  tbe  application  of 
the  income  was  made  by  the  Title  Company, 
from  time  to  time,  with  his  toll  knowledge 
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and  acquiescence.  Itemized  statements  of  the 
receipts  and  disbursements  were  rendered  to 
him  quarterly,  from  the  13th  of  February, 
leoe.  to  the  13th  of  June,  1899.  In  several 
Instances  he  gave  his  note  for  the  balance 
shown  to  be  due  by  the  statements,  and  in 
others  retuined  them  without  objection.  The 
parties  have  therefore  given  to  the  contract 
by  their  conduct  a  practical  construction, 
which,  even  If  doubtful,  the  plaintiff  is  not 
now  in  a  position  to  question. 

The  claim  that  the  foreclosure  suit  was 
corameuced  by  the  Mortgage  Company,  at 
the  instigation  and  request  of  the  Title  Com- 
pany, with  the  design  of  securing  the  prop- 
erty, Is  contradicted  by  the  testimony  of  the 
oXQcers  of  both  companies  and  the  clrcnm' 
stances  of  the  case.  On  the  contrary,  the  evi- 
dence shows  that  the  Title  Company  used 
every  reasonable  effort  within  its  power, 
short  of  increasing  Its  own  Indebtedness 
against  the  plaintiff,  to  obviate  the  necessity 
of  n  foreclosure.  Mr.  Young,  the  president 
of  the  Mortgage  Company,  testified  that  he 
had  bad  several  conversations  with  Mr.  Ross, 
the  manager  of  the  Title  Company,  in  which 
he  (Ross)  eudeavored  to  obtain  a  reduction  of 
the  Interest  on  the  loan,  or  some  adjustment 
which  would  avoid  a  foreclosure,  and  made 
various  su^estlons  looking  to  tb&t  end;  that 
at  Ross's  reqnest  the  commencement  of  the 
suit  was  postponed  on  account  of  the  hopes 
held  out  that  the  plaintiff  would  be  able  to 
procure  a  new  loan,  and  the  foreclosure 
thereby  be  roidered  unnecessary;  that  prior 
to  commencing  the  salt  Ross  frequently  urged 
the  Mortgage  Company  to  refund  the  loan  at 
a  lower  rate  of  Interest,  or  extend  the  time 
for  the  paymrat  thereof.  Mr.  Hurd,  the  as- 
sistant secretary  of  the  Mortgage  Com- 
pany, testified  substantially  the  same.  He 
saj-s:  "I  recall  that  the  default  of  Mor- 
quam  in  the  payment  of  bis  Interest  was  fre- 
quently discussed  between  us,  and  Mr.  Ross 
made  various  suggestions  looking  to  the  ad- 
justment of  the  matter  In  such  a  way  as  to 
preclude  the  necessity  of  the  foreclosure  of 
our  mortgage.  Mr.  Roes  was  very  desirous 
to  avoid  a  foreclosure  of  the  mortgage,  and 
was  very  anxious  to  see  foreclosure  proceed- 
ings postponed  as  long  as  possible.  In  case  they 
should  become  necessary."  And,  again: 
"The  foreclosure  suit  was  deferred,  in  reli- 
ance on  a  Btatenient  of  the  Title  Ouarautee 
ft  Trust  Company  that  the  rents  were  in- 
creasing, and  in  the  hope  that  funds  could  be 
secured  by  F.  A.  Marquam  for  the  replacing 
of  his  loan,  thus  rendering  the  foreclosure  on 
our  part  umiecessary.  •  *  *  Mr.  Ross, 
on  different  occasions  prior  to  the  foreclo- 
sure, took  up  with  me  the  question  of  extend- 
ing this  loan  at  a  lower  rate  of  Interest  for 
the  benefit  of  P.  A.  Marquam,  but  we  at  no 
time  felt  justified  In  acceding  to  hla  request" 
Mr.  Boss  says  that  he  made  several  attempts 
to  refund  the  loan,  and  applied  to  life  In- 
surance companies,  trust  companies,  and 
othw  financial  Inatltationa  for  moncty  for 


that  purpose,  but  waa  unable  to  effect  his 

object 

Ttiere  la  no  testimony  in  the  record  show- 
ing or  tending  to  show  that  the  Title  Com- 
pany was  anxious  or  solicitous  to  have  the 
mortgage  foreclosed.  Indeed,  the  action  and 
conduct  of  its  olflcers  indicate  a  contrary 
purpose.  The  plaintiff  was  Indebted  to  It 
In  the  sum  of  about  $40,000.  The  only  se- 
curity was  a  lien  upon  the  property,  subject 
to  a  prior  mortgage  of  $300,000  and  interest, 
due  the  Mortgage  Company.  Ttie  Title  Com- 
pany knew  that,  if  this  mortgage  was  fore- 
closed, it  could  probably  protect  its  own  in- 
terest only  by  purchaali^  at  the  foreclosure 
sale  and  taking  care  of  the  first  mortgage. 
This  was  a  condition  it  evidently  hoped  to 
avert,  and  for  that  purpose  ite  manager 
seems  to  have  exercised  all  the  diligence 
within  his  power,  but  without  avail.  Much 
stress  Is  laid  upon  the  fact  that  after  the 
Mortgage  Company  had  determined  to  pro- 
ceed with  the  foreclosure  suit  Mr.  Ross  was 
first  employed  as  its  attorn^,  although  he 
subsequently  retired,  and  the  suit  was  ac- 
tually brought  and  conducted  by  another. 
We  are  not  able  to  give  this  circumstance  the 
force  and  effect  claimed  for  it  by  the  plain- 
tiff. There  was  necessarily  no  conflict  in  the 
Interests  of  the  Mortgage  Company  and  the 
Title  Company  in  the  foreclosure  proceedings. 
The  mortgage  was  admittedly  a  first  lien 
upon  the  property,  and  It  was  therefore  but 
natural  for  the  Title  Company  to  endeavor 
to  make  the  expenses  of  the  foreclosure  as 
light  as  possible,  as  It  could  only  protect  it- 
self by  paying  or  -taking  care  of  the  first 
lien  and  accruing  costs.  Nor  was  there 
any  fraud  in  the  agreement  made  by  It  with 
the  Mortgage  Company,  under  which  Ross 
purchased  at  the  sale  under  the  decree  of 
foreclosure,  concerning  the  manner  of  pay- 
ment of  the  amount  due  under  the  decree. 
That  was  a  matter  wholly  between  them, 
and  not  one  which  the  Title  Company  was 
bound  to  disclose  to  the  plaintiff.  The  duties 
as  trustee  ceased  with  the  foreclosure,  and 
thereafter  It  stood  In  the  same  position  as 
any  other  junior  mortgagee  in  possession 
whose  mortgage  lias  been  foreclosed,  and 
was  entitled  and  had  a  right  to  make  any 
satisfactory  arrangements  with  the  prior 
mortgagee  by  which  its  own  interest  could  be 
subserved  and  protected. 

It  may  be  said  In  this  connection,  however, 
that  Marquam  was  advised  by  the  officers 
of  the  Title  Company  several  days  before  the 
sale  that  arrangements  could  probably  be 
made  to  carry  a  purchaser  of  tlie  property  toe 
$300,000,  and  that  If  he  could  secure  some 
one  to  pay  the  balance,  they  would  co-operate 
with  him  to  the  fullest  extent  If  d^Ired,  tn 
securing  a  loan  for  that  amount  from  the 
Mortgage  Company;  but  he  was  unwilling  or 
unable  to  do  so. 

Without  further  extending  this  opinion, 
it  is  enough  to  say  that  after  a  carefnl  and 
exhaustive  examination  of  the  record  and 
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UKiuneiit  we  are  all  In  full  accoM  with  the 
trial  judge  as  to  the  facts,  but  are  unable 
to  agree  with  htm  In  his  construction  of  the 
cnttract  between  the  plaintiff  and  the  Title 
Compaiiy.  Aa  a  conaeqnenee.  the  decree  ot 
the  court  bdow  must  be  reversed. 


STATE  V.  SMITH. 
(Supreme  Court  of  Oregon,  Dea  4,  1906.  On 
Rehearing,  Jan.  80,  1906.) 

1.  Criminal  Law — Change  of  Venue. 

Where  affidavits  presented  for  cbange  of 
T«nae  on  the  ground  of  prejudice  of  the  inhabit- 
ants of  the  county  against  accused  were  con- 
tradictory, and  there  was  no  difficult  in  secur- 
ing  a  Jury,  a  conviction  would  not  be  reversed 
on  appeal  for  alleged  error  In  dsnylng  sodi  ap- 
plication. 

2.  PeEJITBT— BviDEKOt 

Where,  in  an  action  for  iojuries  alleged  to 
have  been  sustained  on  a  defective  city  side- 
walk, accused  testified  that  the  plaintiff  fell 
Into  a  bole  In  the  sidewalk  at  night,  and  fractur- 
ed bis  kneecap,  evidence  that  about  the  same 
time  such  injury  was  alleged  to  have  occurred 
the  plaintiff  in  such  action  and  accused  were  in 
two  other  cities,  and  claimed  that  the  same  In- 
jury occurred  on  tbeir  defective  streets,  until  a 
physician  who  was  called  stated  that  the  in- 
jury was  of  long  standing,  when  the  plaintiff  ad- 
mitted the  same  In  accused's  presence,  was  ad- 
misrible,  as  showing  accased'i  knowledga  of  the 
falsity  of  his  evidence. 

8.  SaUB — EUMBNTB  OF  OfFBNSB. 

,  In  a  prosecution  for  perjury,  It  Is  incum- 
bent on  the  state  to  show,  not  only  that  the  ac- 
cused made  the  alleged  false  statementi,  but 
that  he  knew  them  to  be  false,  or  that  bs  stated 
them  under  such  circumstances  that  knowledge 
of  the  falsity  would  be  imputed  to  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Cent  Dig.  Perjury,  H  B5-61] 

4.  Cbtminai.  Law — Evidbncb— <}ukinq  Ebbor. 

Where  a  letter  slaied  with  defendant's  ini- 
tials was  taken  from  mm  by  the  sheriff  while  he 
was  in  Jail  awaiting  trial,  and  indicated  guilty 
knowledge,  error  of  the  court,  If  any,  in  admit- 
ting the  letter  in  evidence  without  proof  that  it 
was  written  by  defendant,  was  cnred  by  defend- 
ant's subsequent  admission,  while  a  witness  in 
his  own  behalf,  that  he  wrote  the  letter. 

[Ed.  Note, — For  cases  in  point,  see  voL  IS, 
CenL  Dig.  Crhnlnal  Law.  |  3189J 

0.  BaKK — iNBTBUCTIONa — PUTT    OT  OOUBT — 

Statutes. 

R  &  O.  Oomp.  I  139,  requiring  the  court. 
In  charging  the  jury,  to  state  all  matters  of  law 
which  the  court  thinks  necessary  for  their  in- 
formation In  giving  their  verdict,  does  not  make 
it  the  duty  ofthe  court,  in  the  absence  of  a  re- 
quest, to  charge  on  all  collateral  matters. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  |  1806.] 

A  Sami:^ — Rbquxptb — TniK. 

It  was  not  error  for  the  court  to  r^use  to 
^ve  a  Bwdflc  Instmetlon  with  reference  to  evi- 
dence of  the  character  of  accused,  where  the 
request  was  not  made  before  argument,  nor 
until  after  the  jury  had  returned  tor  further 
instructions  on  other  matters. 

*  [Ed.  Note. — For  cases  In  point,  see  voL  14, 
Cant  Dig.  Criminal  Law,  I  2008.] 

7.  SAin — iKffntDCiioNa  Cotebed  by  Chatige. 

Where,  In  a  prosecution  for  perjury,  the 
eoart,  as  a  part  of  its  general  charge,  instruct- 
ed that  perjury  must  be  proved  by  the  testimony 
of  two  witnesses,  or  one  witness  and  corrobo- 
rating circumstances,  it  waa  not  error  fK  the 
8SP.— &6 


court  to  omit  to  recharge  such  rule  as  a  part 
an  additional  instruction,  given  at  the  jury's 
reqaest,  that  if  defendant  in  a  certain  action 
testified  that  the  plaintiff  was  hi  bed  three 
months  and  mtified  with  a  view  of  the  Jury 
giving  damages,  knowing  it  to  be  false,  that 
would  be  perjury  for  which  ho  could  be  c<aivict- 
ed,  thougb  every  other  statement  he  made  was 
true. 

[Bd.  Note. — For  cases  In  point,  see  voL  14. 
Gent  Dig.  Orimfaial  Law,  |  201U 

On  Rehearing, 

8.  Pbbjubt — Evidence. 

Where,  in  a  prosecution  for '  perjury.  In 
testifying  concerning  an  allied  injury  to  L  by 
a  defect  in  a  city  sidewalk,  H.  testified  that  L. 
pretended  to  be  lame,  In  making  a  claim  against 
another  city,  and  that  defendant  then  claimed 
to  have  been  with  L.  at  the  time  lie  waa  injured, 
and  was  to  be  a  witness  for  him  In  the  prosecu- 
tion of  such  claim;  the  relationship  ezlsdng 
between  defendant  and  L  was  saffieiuitly  shown 
to  indicate  defendant's  knowle^  of  L's  phnic- 
al  condition,  and  the  charactur  of  the  buiuuees 
in  which  they  were  engaged. 

Appeal  fran  Circuit  Ooort,  Clataop  Ooim- 
ty;  Thoniaa  A.  McBrlde^  Judse. 

Joslah  S.  Smith  was  oonvicted  of  perjury, 
and  he  appeals.  Affirmed. 

George  Noland  and  W.  J.  Donovan,  for  ap- 
pellant Harrison  Allen,  DIst  At^..  for  the 
Stata 

BBAN,  J.  The  defendant  was  couvic-ted  of 
the  crime  of  perjury  for  testifying  falsely 
while  a  witness  for  the  plaintiff  In  an  action 
brought  by  one  Charles  B.  Lane,  under  the 
assumed  name  of  John  !«.  Bock,  against  tbe 
city  of  Aatorla,  to  recover  damages  for  an 
Injury  alleged  to  have  been  received  by  him 
on  account  of  a  defective  street  The  case 
for  the  {MTOBecation  tended  to  show  that  the 
defendant  and  Lane  were  friends  and  ac- 
qualntancea  reelding  In  Contra  Costa  county, . 
Cat;  tliat  Lane  was  and  had  t>een  lame  for 
many  years  from  a  fractured  kneecap  whlcb 
had  not  united ;  that  In  the  summer  of  1900 
he  and  the  d^endant  came  north,  visiting 
Seattle.  Pwtland,  and  Astoria;  that  while 
in  Astoria  Lane  claimed  to  have  stepped  or 
fallen  through  a  bole  in  the  street,  fractur- 
ing his  kneecap,  and  subsequently,  in  Febru- 
ary, 1902,  under  Hie  name  of  John  L.  Bock, 
sued  tbe  city  to  recover  damages  therefor. 
Tbe  defendant  was  a  witness  for  Lane  in 
such  action,  and  testified  on  the  trial  there- 
of that  Mb  name  was  George  R.  Rogers,  and 
that  the  tme  name  of  the  plaintiff  was  John 
L.  Bock;  that  on  the  21st  of  August  1900, 
while  be  and  tlie  plaintiff  and  one  Charles 
Smith  were  walking  along  Duane  street, 
plaintiff  fell  oe  slipped  Into  a  hole  In  tbe 
planking  of  tbe  street,  wbldi  be  could  not 
eee  on  accoont  of  the  darkness,  and  sus- 
tained an  injury  to  his  kneecap  and  leg :  that 
Smith  and  the  witness  picked  him  up  and 
carried  blm  to  his  lodgings  and  called  a 
physician,  who  put  the  leg  up  In  a  plaster 
cast ;  that  be  waa  taken  to  Portland  tbe  next 
day  and  from  there  to  Oakland,  Cal. ;  that 
while  in  Portland  a  physician  was  called  and 
readjusted  Um  bandages  on  the  lag;  fliat  af- 
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ter  he  readied  Oakland  tie  was  In  bed  for 
about  three  months  with  his  les  done  up  In 
piastM'  of  parls;  that  the  leg  was  seen  by 
the  witness  ser^l  thnes;  that  since  the 
plaster  cast  was  takvi  cffl  Lane  had  not  been 
able  to  do  anything  on  account  of  the  injury. 
The  state  was  also  permitted  to  prove  by  a 
witness  Harmon  that,  when  the  defradant 
and  Lane  were  In  Seattle*  Lan^  nnder  the 
assnmed  name  of  M^ers,  pretoided  to  bare 
recelTed  an  injury  to  Ma  knee  through  a 
defect  In  the  street,  and  be  and  the  defend- 
ant made  a  claim  against  the  dty  tat  dam* 
ages  on  account  ttiereof  and  employed  an 
attorney  to  prosecnte  an  actltm  therefor,  and 
ttiat  while  In  Portland,  about  the  same  time 
the  accident  was  alleged  to  have  occurred 
In  Astoria,  Dr.  Bodcey  was  summoned  by 
defendant  to  attend  Lane,  who  pretended  to 
be  Bulfarlng  greatiy  from  an  injury  to  his 
knee  which  be  and  the  defendant  said  was 
received  on  one  of  the  streets  of  Portland. 
The  doctor,  however,  upon  an  examination, 
readily  discoTtted  that  the  injury  was  of 
long  standing,  and  Lane  so  admitted  to  him 
in  the  presmce  of  the  defendant  The  rec- 
ord contains  several  assignments  of  errcff 
which  will  be  noticed  bi  tbelr  mrder. 

1.  Tha  motion  for  diange  of  Venue  was 
addressed  to  the  sound  dlscretton  of  the  trial 
court  It  was  based  on  the  affidavit  of  the 
deteitones  ooonsel,  showing*  or  tending  to 
tbow,  that  consldwable  prejudice  existed 
against  tlie  dafftndant  in  the  dty  ot  Astoria, 
and  that  there  had  been  much  comment  on 
the  case  in  the  local  papera.  The  counter- 
affldaviti  on  behalf  of  the  states  however, 
wore  to  the  effect  that,  while  the  case  bad 
been  frequently  discussed  by  the  public  and 
In  the  newspapers,  no  substantial  pr^udlce 
existed  against  the  defendant  and  he  could, 
ta  the  opini<m  of  the  affiants,  secure  a  fair 
and  Impartial  trial  In  the  county.  After  the 
motion  was  overmled  tbe  trial  proceeded, 
and  tb&re  seems  to  have  been  no  difficulty 
in  securing  a  Jury. .  The  ruling  of  tbe  court 
In  doiylng  the  motion  for  .change  of  venue 
will,  therefore,  not  be  disturbed.  State  t. 
Ftnnraroy,  80  Or.  17,  46  FaC:  797;  State 
Humphr^s,  48  Or.  44,  70  Pac.  824 ;  State  v. 
Armstrong,  48  Or.  207,  78  Pac.  1022. 

2.  Assignmente  of  «tot  are  predicated  up- 
on the  overruling  of  defoidanf s  objections 
to  the  evidence  of  Mr.  Harmon  and  Dr. 
Bock^,  concranlng  tbe  drcumstances  and 
actions  of  the  defendant  and  Lane  while  In 
Seattle  and  Pwtland,  and  Lane's  ccmdltlon 
and  defendant's  knowledge  thereof.  The  ob- 
jection urged  to  this  testimony  Is  that  It 
tended  to  prove  the  commission  by  tbe  de- 
fendant of  crimes  oth&e  than  tbe  one  charged 
In  tbe  IndlctmCTt  But  it  Is  not  open  to  the 
objection  suggested.  The  erldence  was  offer- 
ed and  admitted  as  tending  to  show  that  the 
testimony  givm  by  the  defendant  on  the  trial 
of  the  action  of  Bock  v.  Astoria  was  not  only 
telse,  but  was  known  to  him  at  the  time  to 
be  false.  Perjury  consists  In  tlie  willful  glr- 


Ing,  under  oath  or  affirmation,  of  false  testi- 
mony, material  to  the  Isaue  or  point  of  In- 
quiry, before  a  court  or  tribunal  having  legal 
authority  to  inquire  Into  flia  caiue  or  mattsr 
under  investigation,  and  In  a  prosecotioa 
therefor  It  Is  Incundwnt  on  the  state  to  show 
that  the  accused  made  tbe  alleged  false  state- 
moits,  knowing  tiiem  to  be  false  or  under 
circumatances  from  which  auch  knowledge 
may  be  Imputed  to  him.  In  other  words, 
that  the  oath  was  willfully  and  cormptly 
falsa  Hughes,  Crlm.  Proced.  1 1682  ;  22  Am. 
ft  Bug.  Bnc.  Law  (2d  SO.)  680.  For  this 
purpose  the  evidoice  objected  to  was  clearly 
c(»npetent  It  taded  to  show  that  d^end- 
ant  knew  tiie  actual  condition  of  Lane's  knee, 
and  that  the  Injury  was  not  caused  by  the 
acddoit  allied  to  have  occurred  at  Astoria, 
and  bis  testimtmy  to  that  ttteet  was  know 
Ingly  fal8& 

8.  While  the  defendant  was  In  Jail  awaiting 
trial  the  sheriff  took  from  him  a  letter  signed 
with  his  Initials,  "J.  S.  S.,"  and  which,  on  its 
fiice,  shows  that  it  had  referoice  to  the  crimi- 
nal charge  then  pending  against  him,  and  ad- 
vises the  person  for  whom  It  was  intoidad. 
but  not  named  therein,  to  '^t  out  itf  flie 
way"  so  he  could  not  be  found  or  appreboid' 
ed  by  tbe  prosecution.  The  letter  was  ad- 
mitted In  evidence  and  read  to  tbe  jury  with- 
out proof  tiiat  it  was  wrltt^  by  tiw  defend- 
ant^ and  it  is  Insisted  that  tills  was  oror. 
Whether  the  letter  was  In  defendant's  hand- 
writing or  not;  It  was  to  his  posaeesion,  had 
reference  to  the  criminal  charge  then  pending 
against  him.  Indicated  a  guilty  knowledge, 
and,  as  he  presumed  to  have  known  Ito 
contents,  it  was  probably  competent  without 
l^oof  of  the  handwriting  to  go  to  tbe  jury 
aloiw  with  the  other  evidmce  to  tbe  case,  tor 
whatever  it  was  wotOl  Lovelance  v.  Stots; 
12  Lea,  72L  But,  however  that  may  be^  tiie 
emn-,  if  any,  was  cured  1^  tbe  snbseqiaent 
admission  of  the  defendant  while  on  the 
stand,  aa  we  understand  his  testimony,  that 
tbe  letter  was  to  fact  wrltboi  by  htm.  Bob- 
Inson  T.  Xevada  Bank,  81  GaL  106,  22  l^ic. 
478;  People  v.  Ooodwto.  132  Oal.  S68,  64  Pac 
661. 

4.  The  defoidant  gave  some  evldmce  of 
his  previous  good  charactm*.  In  Ito  charge 
to  the  jury  tbe  court  made  no  reference  to  the 
question  of  character,  and  no  exception  was 
taken  to  Its  action  to  that  regard,  nor  was  It 
previously  requested  to  Instruct  on  that  phase 
of  tbe  case.  After  tbe  jury  bad  been  delib- 
erating on  their  verdict  for  a  time  they  came 
Into  court  tor  further  instructions  upon  an- 
othee  question,  and  while  there,  defendant's 
counsel  called  attention  to  the  failure  to  In- 
struct as  to  the  effect  of  previous  good  charac- 
ter, and  requested  an  tostruction  upon  that 
subject  Tbe  court  refused  to  give  tbe  to 
struction  as  asked,  or  any  instruction  on  that 
potot,  because  not  presented  or  requested  un- 
til after  the  jury  had  retired  for  delibera- 
tion. In  violation  of  a  rule  of  court  that  re- 
quoste  for  Instructions  should  be  submitted 
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befwe  the  argnment  of  a  case  Is  begnn.  In 
cbarcbiK  ttw  Jury,  ttw  court  Is  required  by 
■tatnte  *ta  state  to  them  all  matten  of  law 
which  It  thinks  necessary  for  their  Informa- 
tion In  glTlng  tiielr  Terdlct**  B.  ft  (X  Comp. 
I  ISO.  And,  In  doing  so,  It  may  be  Its  dniy 
to  give  general  InBtmetlous  oorwlng  the  law 
of  the  case,  bnt  It  Is  not  thereby  made  Its 
duty  to  Instroct  the  Jury  on  Its  own  motion 
on  all  collateral  mattera.  If  counsel  desires 
Instmcttons  upon  any  partlcnlar  point,  he 
must  request  It  at  a  seasonable  time,  and  be 
cannot  sit  by  while  the  }nry  Is  b^icv  charged, 
and  then  complain  because  some  particular 
Instruction  was  not  given  or  point  coTered. 
Page  T,  Flnl^,  8  Or.  45;  Kearney  Snod- 
grass,  12  Or.  Sll,  7  Pac.  SOO;  State  Foot 
Ton,  24  Or.  61,  32  Paa  1081,  38  Pa&  537; 
State  T.  Hagera,  8S  Or.  88,  51,  fiS  Pac.  802; 
fonltson  T.  Southern  Padflc  Company,  37  Or. 
74,  88, 00  Pac.  907.  And  a  request  for  an  in- 
struction comes  too  late  after  the  Jury  has 
retired  to  dellboato  upon  their  verdict, 
even  if  they  come  into  court  for  additional 
liutmctlrai  on  some  other  matter.  State  v. 
UcNamara,  100  Mo.  100,  107,  IS  &  W.  938; 
Williams  V.  Commonwealth.  85  Va.  609i  8  S. 
m  470;  Ombb  t.  State,  117  Ind.  277,  20  N.  EL 
257,  726. 

S.  It  was  not  errw  In  charging  tiie  Jury 
when  they  came  In  for  further  Instructions 
that.  If  defendant  testified  on  the  trial  of  the 
action  of  Bofft  v.  Astoria  that  the  plalntUf 
"was  in  bed  three  months,  and  testified  with 
a  view  of  the  Jnry  giving  damages,  and  that 
he  knew  it  to  be  false,  that  would  be  perjniy 
for  which  he  conld  be  convicted,  if  every 
other  statement  he  made  was  true,"  without 
Indnding  therein  the  rule  that  perjnry  must 
be  proven  by  the  testlmoi^  of  two  witnesses 
or  one  witness  and  corroborating  drcum- 
stances.  That  matter  had  been  fully  covered 
tn  the  general  charge,  and  It  was  not  neces- 
sary for  the  court  to  repeat  what  It  had  al- 
ready said. 

It  follows  that  ttie  Judgmoit  must  be  af- 
firmed, and  It  Is  so  ordered. 

On  Rehearing. 

The  objections  to  the  admission  of  the 
testimony  of  Harmon  and  Rockey  were  ar- 
gued and  consid^ed  t(^ther  and  as  a  con- 
sequence we  naturally  assumed  that  the  testi- 
mony was  substantially  the  same.  It  seems, 
however,  that  we  were  In  error  in  stating 
that  Harmon  testified  that  while  in  Seattle, 
Lane  claimed  to  have  received  an  injury  to 
his  "knee  through  a  defect  in  the  street" 
Harmon's  testimony  was  that  in  1900,  he  had 
a  desk  in  the  office  of  John  B.  Hart,  a  lawyer 
in  Seattle,  and  sometimes  made  collections 
and  served  papers  for  Hart;  that  in  July  or 
August  of  that  year  the  defendant  and  Lane, 
who  then  assumed  the  name  of  Meyers,  came 
into  Hart's  office  with  one  Hughes,  who  was 
picking  up  damage  cases,  and  bringing  them 
to  Hart  to  try;  that  Hughes  said  to  Hart. 
"Here  it  the  man  Meyers  I  was  speaking  to 
yon  about  who  was  hurt,  and  here  Is  the 


witness  Smith;"  that  Hart  said.  "All  right, 
iMys,  come  In,"  and  they  stuped  inside  and 
stood  there  talking;  that  Lane  and  the  de- 
fendant came  into  Hart^s  office  later,  and  the 
witness  believed  they  made  a  contract  or 
drew  up  some  kind  of  an  agreement,  and  a 
claim  or  complaint  was  prepared  and  the  wit- 
ness heard  the  parties  say  that  It  had  been 
filed;  that  Lane  walked  with  a  cane  at  the 
time  be  came  tato  the  office;  and  that  the 
defendant  claimed  to  have  been  with  falm  at 
the  time  he  was  hurt.  Altiun^  It  thus  ap* 
pears  that  Harmtui  did  not  testier  directly 
Lane's  injury  as  alleged  was  to  his  knee  or 
from  a  defect  In  the  street,  the  ^ect  of  his 
testimony  was  that  Idue  pretended  to  be 
lame  and  from  a  hurt  or  Injury  received  In 
Seattle,  tor  wUch  he  was  making  a  claim 
against  the  city,  and  that  the  defendant 
claimed  to  have  been  with  him  at  the  time 
he  was  Injured,  and  was  to  he  a  witness  fbr 
him  in  the  prosecution  of  such  claim.  This 
was  sufficient  to  render  tbe  evldrace  compe- 
tent as  tending  to  show  the  relationship  that 
existed  between  Lane  and  the  defendant,  the 
latter*8  knowledge  of  the  physical  condition 
of  the  toxmevt  and  the  character  of  business 
in  which  they  were  engaged. 

The  record  In  rdatlon  to  the  identification 
of  the  letter  taken  by  tbe  sheriff  from  the  de- 
fraidant  while  to  Jail  is  somewhat  confusing, 
but  a  rfr«xamInatIon  confirms  us  in  the  cm- 
cluslon  stated  In  the  former  opinion. 

Petition  denied. 


OBLDARD  V.  MARSHALL.* 
(8iq)reme  Court  of  Or^on.   Dec.  4, 1905.) 

1.  MAffm  AND  SEBVANT— iNJtlBXES  TO  SBBV- 

AKT— DBTECTIVB  APPLIAWCEB. 

Where  an  employer  intnuits  the  duty  of 
Belecting  appliances  (urnished  to  the  workm^, 
he  fa  not  lumle  tor  injuries  to  a  servant  caused 
by  negligence  of  fellow  servants  in  failing  to 
•elect  safe  aopliances  for  use ;  but.  If  the  master 
performs  the  duty  of  selecting  sncb  appliances 
hintBelf,  he  is  liable  for  the  exercise  of  reason- 
able care  in  makii»  the  selection  and  e<mtinuing 
the  use  of  the  appliances  selected. 

[Bd.  Note.— For  cases  In  point,  Jp^^ZS^-^ 
Cent  Dig.  Master  and  Servant.  ||  178.  175, 
178,  3»Zf 

2.  Same— QuEsnon  tor  Jdbt. 

In  an  action  for  Injuries  to  a  servant  by  the 
breaUng  of  rope  used  in  lowering  a  heavy  tim- 
ber, evidence  heli  to  require  submission  to  the 
jury  of  the  question  whether  defendant,  who  was 
present  directing  the  work  bfrnself,  selected  the 
rope  from  a  supply  furnished,  or  delegated  such 
selection  to  platotilTs  fellow  servants. 
8.  Sams— GiTSTOU— EviDBNOS. 

Where,  In  an  action  for  injuries  to  a  serv- 
ant by  the  breaking  of  a  rope  attached  to  a 
heavy  timber,  it  appeared  that  the  master  was 
prraent  at  tlie  time,  directing  the  work,  evidence 
of  a  custom  under  which  it  was  the  duty  of 
plaintifTs  fellow  servant  to  make  selections  from 
rope  furnished  by  the  master  for  use  as  needed 
and  to  call  attention  to  the  fitness  or  nnfitness 
of  rope  provided  for  use  was  inadmissible. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Arthur  L,  Prazer,  Judge. 
Action  by  Matthew  Qeldard  against  J.  I. 

•Rebaarlng  denlea  AprU  8,  U06. 
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UftnbalL   From  a  Jndsment  In  fiiTor  of  d» 
fendant,  plaintiff  appeals.  Reversed. 

B.  B.  Lintbicum,  for  ai^llont  J.  O.  Bro- 
naogh,  for  respondeat. 

WOLVEBTOK,  O.  J.  This  la  a  aecond  ap- 
peal by  plaintiff  In  thia  actltn;  be  liaTlng 
tailed  to  Becure  a  nrdict  and  Judsment*  of 
which  he  complains.  The  facts  developed  at 
the  trial  are  substautlallr  the  same  as  those 
appearing  at  the  formor  trial.  The  state- 
mait  thereof  as  formerly  made  {43  Or.  438, 
78  Paa  330)  wiU  therefore  snfflce  tor  the 
preset. 

The  pivotal,  and*  as  we  have  concluded,  the 
vital,  Qoestlon  Impoidins,  arises  ngxHi  the 
defendant's  attempt  to  establlab  the  exlst- 
oice  of  an  alleced  cnstaai  between  the  mas- 
ter and  his  workmoi,  whereby,  the  master 
having  furnished  suitable  appliances,  the 
workmen  are  required  to  make  the  selectioDS 
tiierefrom  for  present  use,  and  that  for 
making  Improper  or  unfit  selections,  which 
conduce  to  an  injury,  the  master  is  not  lia- 
ble. The  nature  of  the  alleged  cu8t(»n  Is 
Inferable  from  certain  questions  put  to  wit- 
nesses Griffith  and  Bridges,  and  also  from 
others  put  to  Marshall,  the  defendant,  and 
his  answers  thereto.  Griffith  was  asked: 
"What  would  be  the  custom  of  using  a  rope 
of  that  kind,  as  to  who  shonld  call  attention 
to  the  fact  as  to  whether  or  not  the  rope  was 
sufficient  to  stand  the  use?"  And  again: 
"What  would  be  the  custom  of  an  ordinarily 
prudent  man  engaged  in  that  business,  where 
a  supply  of  ropes  are  famished  and  on 
hand  from  which  selections  oonld  be  made 
by  the  servants  In  charge.  In  using  a  rope  of 
that  kind,  as  to  who  should  call  attention  to 
the  fact  as  to  whether  or  not  the  rope  was 
sufficient  to  stand  the  use?"  Bridges  was 
aKked:  "What  Is  the  custom,  among  reason- 
ably  prudent  men  engaged  In  your  business 
as  to  who  shall  look  out  for  the  ropes  when 
a  number  of  ropes  are  accessible?"  And 
Marshall:  "What  arrangements,  if  any,  were 
made  for  the  replacing  of  rope  which  be- 
came defective?"  to  which  he  answered: 
"There  was  plenty  there  to  pick  from.  It 
was  understood.  If  a  man  was  handling  the 
ropee.  the  man  looked  at  the  rope  he  was 
using,  and  if  there  was  anything  wrong  with 
It — "  Here  was  an  Interruption,  and  later 
the  following  question  was  propounded: 
"What  la  the  general  custom,  in  work  of  that 
klud.  as  to  replacing  defective  ropes?"  To 
which  the  witness  answered,  over  objection: 
"In  this  city,  wherever  a  man  goes  to  work 
with  a  rope,  he  Is  supposed  to  look  at  the 
ropes  and  pick  one  out  to  suit  himself,  If 
there  are  ropes  there,  and  If  there  is  any 
thing  wrong  with  tlie  rope  he  leaves  It,  and 
reports  It  to  the  party  that  supplies  the  ropes, 
If  there  is  no  other  rope  there.  It  Is  Just 
like  making  a  scaflToId.  When  a  man  la  put- 
ting up  a  scaffold,  one  man  for  another,  the 
man  going  out  on  the  scaffold  looks  to  see 
whether  the  scaffold  is  safe." 


BEPOBTUB.  (Oc 

An  asaly^  of  theae  questions  InUcates 

that  tbe  defendant  was  endeavoring  to  estab- 
lish two  supposed  customs,  or,  rather,  pw- 
liapa,  two  phases  of  one  enatom;  one  being 
aa  to  whoae  duty  tt  waa,  as  betweoi  mastor 
and  B«>vant  to  call  attentkm  to  tbe  fitness 
or  nnfltness  of  the  rope  tx  tbe  use,  and  the 
other  as  to  whose  duty  it  was  to  make  se- 
lections from  nqte  that  bad  beoi  provided  by 
the  master  fOr  use  ss  needed.  But  did  tlie 
cwidltlona  call  for  Inquiry  touching  any  cus- 
tom? Or.  rather,  was  It  not  a  mere  matter 
of  inquiry  respecting  the  primary  and  correl- 
ative duties  and  reopon^billtlea  of  masto* 
and  employe,  to  Iw  ascertained  under  tbe 
oondltiona  and  drcmnstances  then  existing? 
There  waa  evidence  tending  to  show  that 
the  defendant  was  preset  with  the  workmen, 
and  waa  himself  directing  the  wwk,  and  tliat 
tlMre  waa  plaity  of  rope  provided  from 
which  to  make  selections  wbea  needed.  It 
does  not  appear,  however,  who  made  tbe 
selection  of  the  particular  rope  then  la  use, 
although  thwe  Is  evidence  from  which  it  la 
inferable  that  tbe  defendant  knew  or  ought 
to  have  known  of  its  condition  at  the  tlm& 
Now,  tbe  simple  question  Is,  did  the  responal- 
blllty  of  the  selection  and  continued  use  of 
this  rope  rest  with  the  defendant,  or  waa  it 
a  duty  that  devolved  upon  tbe  workmen? 
Tbe  question  Is,  undw  the  evidence  as  we 
vleff  It,  a  mixed  one  of  law  and  fact  It 
will  be  remembered  that  tbe  plaintiff  was  not 
using  the  rope  at  the  time  of  his  injury,  but 
was  employed  In  anothw  service,  so  that  It 
becomes  the  measure  of  a  duty  of  a  co-em- 
ploye In  the  premises.  We  said  In  Robinson 
V.  Taku  Fishing  Oo.,  42  Or.  637,  541.  71  Pat 
790:  "When  the  selection  of  materials  or 
the  adaptation  or  construction  of  appliances 
to  suit  them  to  the  wwk  In  hand  ia  such 
as  is  within  the  scope  of  the  employment,  and 
may  be  properly  left  to  the  workmen  In  tli^r 
capacity  as  such,  and  Is  so  left  to  than  by 
tbe  niasta*,  he  la  relieved  of  responsibility 
for  their  negligence,  and  wheOier  a  particn- 
lar  case  falls  within  the  duty  of  the  master 
or  that  of  the  employ^  becomes  a  mixed  ques- 
tion of  law  and  fact,  to  be  submitted  to  tbe 
Jury  as  to  the  fact  under  legal  roles,  Its  deter^ 
mlnation  depending  upon  the  facts  of  tbe  case.** 
In  the  nature  of  things  there  are  certain 
duties  that  a  master  may  well  leave  to  the 
discretion  and  -  Judgment  of  bis  ouployte, 
or  be  may  himself  act  In  the  discharge  of 
them.  If  he  does  tbe  latter,  lie  Is  respondble 
for  his  n^llgence  committed  In  such  dis- 
charge. If,  however,  he  intrusts  the  duty  to 
bis  employ^  and  they  act  neglig«)tly  in  the 
premises,  their  negligence  cannot  be  Imputed 
to  the  master,  and  thus  a  master  would  not 
rest  accountable  for  tbe  negligence  of  a 
fellow  servant. 

Thus,  in  Brady  r.  Noroross,  172  Haas.  331, 
62  N.  B.  528,  an  action  to  recover  damages 
for  an  Injury  received  from  a  fall  occasioned 
by  the  ^vlng  way  of  a  tomp<vary  staging 
qpon  wbKA  plaintiff,  one  ttf  the  wwkmen. 
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was  engaged  In  the  course  of  bis  employ- 
ment, It  was  stated  as  a  rale  of  law  applic- 
able In  the  case  that.  "If  the  plalntilTs  em- 
pk^TS  furnished  sofllclent  quantities  of 
■oitable  materials  for  staging,  employed  suit- 
able workmen,  and  did  not  themselves  under- 
talce  the  dnty  of  furnishing  tiie  sta^ng  as  a 
structure,  but  only  of  supplying  materials 
and  labor  by  which  It  might  be  built  and 
from  time  to  time  adapted  to  the  work,  and 
If  the  dnt7  of  furnishing  or  adaptii^  the 
staglnc  as  an  appliance  for  use  In  the  work 
of  flnlBhlng  the  room  was  intmsted  to  or 
aasomed  by  the  workmen  themselTes,  within 
file  Ktve  of  their  employmrat,  the  employers 
are  not  answerable  to  the  plaintiff  for  bis 
Injury";  but  that  "on  the  other  hand,  if  the 
staging  was  furnished  by  the  employers  as 
a  OHnpleted  structure,  or  If  they  themBelves 
mq)aTl8ed  and  directed  its  construction,  op 
ttt  relying  nptm  its  construction  by  their 
woAmen  tor  tiiemselTes,  the  employers  neg- 
ligently failed  to  prOTide  suitable  and  snf- 
flcicnt  materials,  or  n^ltgently  hired  incom- 
petent workmen,  the  employers  might  be 
amwerable  to  the  plaintUf."  Upon  the  sec- 
ond appeal  (174  Mass.  442,  4^.  64  N.  B.  874), 
the  ODurt  say:  "Without  reciting  the  eri- 
doioe  in  detail,  it  is  sufficient  to  say  that  the 
questicais  whether  the  plalntifl  was  in  the 
exercise  of  due  care,  whether  there  was  neg- 
ligence In  the  care  of  the  staging,  whether 
ttiat  negligence,  if  any.  was  attributable 
ettbet  to  Doiu^las  or  to  Smith,  and  whetbo: 
either  or  both  ot  them  was  a  person  whose 
Chief  duty  was  that  of  snpolntendence,  and 
to  whom  u  a  part  of  that  duty  the  care  of 
this  staging  was  intrusted  by  the  defendant, 
seem  to  us  to  be  upcm  the  evidence  Questions 
of  fact  for  the  Juty*  aiid  not  ot  law  for  the 
court"  So  it  Is  it  a  perscm  is  emplc^ed  to 
do  a  piece  of  work  and  In  Aobag  It  is  to 
furnish  his  own  appliances,  or  If  he  asenmea 
to  select  and  adapt  the  necessary  appllancea 
in  order  to  a  jpraaecntlon  of  the  woA,  the 
emplof er  conld  not  be  held  liable  for  his  acta 
of  negUgeDoe  In  that  r^rd.  Hie  duly 
would  conatltnte  a  part  ot  his  engagemmt 
Neither  could  a  fellow  servant  hold  the  em- 
ployer xeaponaible  in  that  parUcnlar,  If  the 
workmen  Oemselves  were  competent  In  the 
service. 

A  perttMot  OEampie  is  Instanced  In  Robin- 
son T.  Blake  Mfff.  Oo^  148  Haas.  B28,  688,  10 
N.  B.  814,  which  supposes  that  the  work  to 
be  done  was  the  moving  of  a  heavy  sub- 
stance requiring  the  use  of  a  simple  fulcrum 
and  lever,  and  the  employer's  foreman  in 
chaqce  of  the  work  should  be  1^  to  ivovlde 
them  at  the  place  where  the  wort  was  to  be 
done^  and  he  should  take  a  common  stone  Cor 
the  fulcnun  and  a  scantling  or  a  rail  from 
a  ndgfabwlng  fence  for  the  lever,  and  the 
stone  should  roll  or  the  lever  break,  entail- 
ing lnjui7  toaw<Hftman,andfirom  whlchitia 
deduced  that  the  selectlmi  of  the  mat»lals 
and  appliances  was  a  port  of  the  work  to  be 
done  and  not  within  the  implied  duty  and 


undertaking  of  the  employer.  In  the  case 
alluded  to,  the  agent  of  the  defendant,  who 
employed  plalntitt  and  others  to  assist  him 
In  taking  out  an  old  condensar  and  putting 
in  a  new  one,  Inquired  of  plaintiff  If  he  bad 
any  blocking,  to  which  he  replied  that  he  had, 
and  he  was  directed  to  get  it  but  bi  ndng  It 
It  proved  to  be  the  cause  of  the  accident 
complained  of;  and  It  was  held  that.  In 
view  of  the  circumstances  disclosed  and  the 
nature  of  the  work  to  be  done,  the  place  of 
Its  execution,  and  the  character  of  the  means 
and  aiqitllancee  required  to  aid  the  workmen. 
It  was  a  question  for  the  jury  to  determine 
whether,  in  the  absmce  of  any  express  con- 
tract upon  the  subject  the  duty  according  to 
the  understancUng  of  the  parties  rested  upon 
the  defendant  or  upon  those  who  should 
undertake  to  do  the  work. 

These  cases  are  Illustrative  of  the  princi- 
ples which  we  are  Impressed,  govern  In  the 
presait  instance,  and  we  will  dte  still  an- 
other :  Great  Northern  Ry.  Co.  v.  McLaugh- 
lin, 70  Fed.  660,  17  a  a  A.  880.  The  Injury 
was  caused  by  a  steel  rail  falling  upon  plain- 
tiff while  he  was  engaged  with  others  in 
loading  it  upon  a  car.  One  Johnson,  who 
was  foreman  of  the  yard,  hired  and  dls- 
cnarged  the  workmen  and  directed  their 
WOTk.  In  tile  absence  of  plalntUC,  who  was 
directed  to  help  vrlth  the  work,  the  toreman 
selected  some  skids  to  be  used  In  the  loading 
tmn  a  number  lying  in  the  yard.  The  work- 
men suggested  to  the  foreman  that  «ie  of 
them  was  too  short  uid  was,  therefore,  un- 
safe, and  objected  to  its  use ;  tmt  the  latter 
fnrthw  examined  It  and  directed  the  work- 
men to  proceed  with  its  use.  The  plaintiff, 
having  snheeqinently  retunied  to  bis  work, 
knowing  nothing  of  the  controversy  about 
the  Aid  or  its  condition,  was  Injured,  as 
above  Indicated,  because  of  its  unanitable- 
neas ;  and  It  was  h^  that  whether  Jotuwm 
was  acting  as  a  vice  principal,  and  whether 
plalntUf  was  Injured  through  the  negligee 
of  bis  fellow  servants,  or  through  a  risk  as- 
sumed by  him,  or  fliroogA  the  u^llgence  of 
the  railway  comiiany,  were  fOr  the  jury.  In 
the  course  of  the  c^dnlon  the  learned  judge 
who  announced  It  assumed  that  the  duty  ot 
sOlectint  and  pladng  the  skids  mli^t  with 
pn^rlety  have  been  left  with  the  workmen. 
It  BocSx  had  been  the  case  the  company  would 
not  have  been  liable  for  the  negligence  of  the 
woAmen  in  using  the  objecttonable  skid.  In 
further  course  of  tl»  oplnifm  it  is  said: 
"The  controlling  question  often  turns  more 
upon  the  character  of  the  act  performed  than 
<m  ttie  title  of  the  officer  or  agent  of  the 
master,  and  oC  the  relati<nis  of  the  workmen 
to  eadi  other.  When  Johnson's  attatlon 
was  called  Is^  the  workmen  to  the  tect  that 
the  sUds  were  of  unequal  length  and  unsafe, 
it  waa  hia  duty,  in  relatkm  to  his  position 
with  the  rallw^  company,  to  have  titha 
ivoenred  other  and  safe  skids,  or  directed 
the  workmen  to  do  sa" 

From  these  authorities  It  was  tm  flie  jury 
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to  detomlne^  under  tbe  tosdmony  of  the  case 
at  bar,  whetJtier  the  defendant  was  dlrectfng 
tbe  work,  and  whether,  baring  fnmlBtaed  a 
qnantitr  of  rope,  If  90ch  was  the  case,  he 
himself  assumed  tiie  duty  of  making  the 
selection  of  such  as  was  needed  In  the  work. 
If  he  did  these  things  and  was  careless,  or 
did  not  use  reasonable  cantlon  and  prudence 
In  making  the  selection,  be  would  be  liable; 
and,  further,  If  he  bad  made  a  proper  se- 
lection, having  assumed  that  duty,  and  the 
rope  subsequently  became  unsafe  by  use,  and 
he  was  made  aware  of  the  condition,  or 
should  hare  ascertained  or  known  of  it  by 
proper  precaution  and  foresight,  and  failed 
to  supply  another,  he  would  yet  be  respon- 
sible^ But  If,  oa  the  other  hand,  he  left  the 
selection  entirely  to  tbe  workm^,  and  they 
were  acting  In  the  discharge  of  that  duty, 
then  the  defendant  would  not  be  responsible 
for  their  negligent  act  In  that  particular, 
or  If  the  became  defective  by  reasoa  of 
use,  and  the  defendant  was  not  aware  of  it, 
but  the  workmen  were,  and  continued  in  the 
use  of  it  without  making  another  selection, 
tiie  jeopardy  would  hare  been  theirs,  and  a 
fellow  servant  engaged  In  tbe  same  service^ 
though  not  intrusted  with  making  the  selec- 
tion, would  have  the  same  responsiblUty. 
These  are  all  mattsn  for  the  Jury  under  the 
evidence.  New,  wtiat  room  was  there  for 
tbe  supposed  custom  or  customs  sought  to  be 
established?  The  matters  sought  to  be  de- 
termined were  of  fact,  and  not  of  custom. 
It  was  Inquired  what  would  be  the  custom 
as  to  wbo  should  call  attention  to  the  fact 
as  to  whether  or  not  the  rope  was  sufficient 
to  stand  the  use.  The  Inquiry  pertains  not 
to  a-  custom.  If  a  workman  saw  that  the 
rope  or  an  appliance  in  use  was  defective 
or  unsafe.  It  was  his  duty,  not  sucsested  by 
any  custom  or  usage,  but  for  self -protection, 
and  the  protection  of  his  colaborers,  to  call 
prompt  attention  to  tbe  fact  or  supply  the 
remedy,  if  within  his  authority;  otherwise, 
by  a  continuation  In  the  service  with  the 
defective  appliance,  be  assumed  the  risk  of 
accident.  It  Is  a  mere  question  of  duty, 
not  regulated  by  custom,  unless  you  raise 
custom  to  the  dlgnl^  of  law,  and  tiien  the 
inquiry  would  be  as  to  tbe  rule  of  law,  which 
would  be  for  the  court  to  ascertain,  without 
Inquiry  as  to  the  fact  And,  again,  it  wu 
Inquired  what  would  be  the  custom  among 
reasonably  prudent  m&i  engaged  In  such 
business  as  to  who  should  look  out  for  the 
ropes  when  a  number  are  accessible.  From 
the  rules  of  law  governing  In  the  premises, 
as  we  have  heretofore  ascertained  them  to 
be,  It  is  perfectly  apparent  that  this  matter 
of  Inquiry  was  not  of  a  custom,  but  of  a 
fact  If  the  employer  ■  Intrusted  the  duty 
of  selecting  the  ropes  from  a  supply  that  be 
had  furnished  to  the  workmen,  then  the  re- 
sponsibility of  selection  and  tiaving  In  use 
a  safe  rope  would  rest  with  the  latter;  but 
If,  on  the  other  hand,  he  acted  in  the  dls- 
"Uge  of  that  duty,  and  was  jwesent  to 
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overeee  and  direct  the  work  and  to  obsem 
and  determine  as  to  the  fltnesa  of  the  iv- 
pllancea,  then  the  responsibility  rested  with 
him  to  have  ht  use  a  suitable  and  safe  rop^ 
and  nothing  could  relieve  him  therefKMu, 
except  that  he  had  used  reasonable  inrudaice 
and  precaution  in  making  the  selection  and 
continuing  In  the  use  thereof.  Conunon 
prudence  is  not  measured  by  custom  or  by 
rule,  but  by  tbe  exigencies  of  the  occasion, 
which  U  solvable  by  tlie  facts  and  is  for 
tbe  Jury  to  determine  The  ^ect  of  allow- 
li^  the  alleged  custom  to  be  proven  was, 
therefore,  to  take  tttm  the  Jury  questions 
material  to  tbe  controv«ay.  namely,  wheth- 
er the  master  was  In  personal  chuge  and 
hence  supervising  the  work,  or,  bavli^  pro- 
vided suitable  appliances — ^that  Is,  rope  suit- 
able and  safe  for  use — ^the  woi^men  were 
left  to  make  tbe  selection  and  to  see  to  Its 
ocmdittw  while  in  use.  The  drcoit  court 
was  in  error,  therefore,  in  admitting  tbe 
proofs,  and  for  that  reason  alone  tbe  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  as  may 
seem  appropriate,  not  Inconsistent  with  this 
opinion. 

Other  questions  were  presented,  but  tlie 
conclusion  reached  renders  it  uunowary 
that  we  should  consida-  fh«n  now, 

Bevened  and  ronanded. 


OLIVER  v.  WRIGHT  et  aL 
(Supr^e  Court  of  Oregon.  Dec.  4,  1905.) 

1.  HusBAiro  Aim  Wm— Fnonnn^-^bHUTor 

BT  EjITOBETT. 

A  conveyance  of  real  pn^terty  to  a  hnriiand 
and  wife  creates  a  tenancy  by  tlw  aitirety.  and 
upon  the  death  of  either  spouse  the  sorvlTor 
ti^es  tbe  whole  estate^ 

[Ed.  Note. — For  cases  la  point  see  vol.  28,. 
Cent  Dig.  Husband  and  T^fe,  i  73.] 

2.  AtTACHUENT  —  RlQHTB    OF   CBEniroB  — 
Mebgkb  in  Judgment. 

Where  a  judgment  gaasl  in  rem  is  rendered 
against  attached  property,  directhu;  it  to  be 
raid  to  satisfy  the  debt  of  the  attachins  credit- 
or, the  right  which  the  latter  has  secnrM  by  the 
seizure  under  the  writ  of  attachment  becomes 
merged  in  the  lien  of  a  judgment 
8.  Saicb — JmtGUsnT — Lnur — ^Natdbb  and  Bx- 

TEHT. 

A  judgment  for  plalotltC  In  attachment  pro- 
ceedings  becomes,  when  docketed,  a  lien  ni>on 
all  the  real  property  of  the  judgment  debtor, 
but  does  not  establish  any  specific  interest  In 
his  land. 

[Ed.  Note. — For  cases  in  point  see  voL  6, 
Gent  Dig.  Attachment,  {§  749,  7S0.] 

4.  TaArrsFEB  of  Pbopebtt  Subjeot  to  Lzbs — 

ExBcxmoN  Sales. 

Where  all  the  land  subject  to  a  general 
judgment  lien  Is  conveyed  by  the  Judgment  debt- 
or m  separate  tracts,  and  to  dlfcerent  i>ersons, 
the  judgment  creditor,  if  he  Is  obliged  to  resort 
to  an  execution,  must  satlsfir  his  Judgmoit  l»  a 
sale  of  the  land  conveyed  m  tlu  inverns  eraer 
of  Its  alienation. 

[Ed.  Note. — For  cases  In  point  see  toL  80^ 
Cent  Dig.  Judgment,  {  1386.] 

Appeal  from  Circuit  Oonrt^  UnUn  Ooant7S 
Samuel  Whiter  Judgei 


Digitized  by 


Or.) 


OLIVEB  T.  WBIOHT. 


871 


Salt  by  Torner  Oliver  against  Joseph 
Wrlsbt  and  otbers.  Fiom  a  decree  of  di»* 
mlsBal,  plaintiff  ajveals.  Bflversed. 

This  is  a  suit  to  ^oln  the  sale  of  certain 
real  property  <m  ezecntlon.  The  facts  are 
that  the  defendant  Joseph  Wright,  as  plain- 
tlff,  commenced  an  action  April  4,  1892,  In 
the  <drciilt  conrt  for  Union  coimty  against 
Hary  A.  Boothe  and  Mary  O.  Walling  as  de- 
fendants,  and,  having  sved  out  an  attach- 
ment, he  caused  to  he  seized  all  the  Interest 
of  either  of  sncb  defraidants  In  or  to  block 
21  in  the  town  of  Union,  and  42  days  there- 
after be  seenred  a  judgment  against  tliem 
for  the  Bom  of  $247,  with  Interest  at  10  per 
cent  per  annum,  $40  attorney's  fees,  and 
the  costs  and  dliArarsements,  and  an  ordtf 
was  made  directing  that  the  real  property 
so  attached  be  sold  to  satisfy  the  Judgment ; 
a  proper  dodcet  entry  thereof  having  been 
made  on  the  day  ttie  jw^ment  was  given. 
At  that  time  Mary  Boothe  and  her  hus- 
band, Luke  J.  Boothe,  were  the  owners  In 
fM  of  an  undivided  sevm-dgbths  of  such 
block  21,  and  also  of  all  the  following  de- 
scribed proulses:  GommoKlng  at  a  point 
00  feet  south  of  the  southwest  comer  of  blodc 
28  In  the  town  of  Union,  thmce  south  200 
feet,  thaace  east  210  fOet,  thence  north  200 
feet,  and  thence  west  210  feet  to  the  place  ol 
b^^tamlng;  the  lattw  tract  b^ng  known  as 
the  Nodlna  blodk.  The  marital  relation  ez- 
Istlng  between  Mr.  and  Mrs.  Boothe  continued 
until  November  4,  1882,  when  he  died  In 
that  county,  leaving  her  surviving.  Mrs. 
Boothe,  in  consideration  of  $1,800,  executed 
to  the  plaintiff,  Twmm  Oliver,  August  12, 
1888,  a  warranty  deed  for  the  undivided 
sevm-elghths  Interest  In  block  21  in  that 
town ;  and,  the  deed  having  been  duly  record- 
ed im  that  day,  be  has  ev^  since  been  In 
possession  of  the  prunlaes,  claiming  to  be  the 
owner  thereof  In  fee.  Mrs.  Bootiie,  oa  No- 
vember  20,  1894,  for  the  expreflsed  consldera- 
tUm  of  |1,  aecnted  a  bargain  and  sale  deed 
of  an  undivided  one-half  Interest  in  the 
Nodlne  VloA  to  R.  Eakin.  who  conveyed  to 
others  such  Interest,  which  la  now  lield  by 
tiie  d^endants  H.  F.  Raymmid  and  Aggie 
Paddock,  and  Is  of  the  reasonable  value  of 
$1,000.  Mrs.  Boothe  tb»eaft«  died  Intestate, 
leaving  certain  named  defoidants  as  her 
heirs.  Wright  caused  to  be  Issued  June  15, 
1897,  a  spedal  execution,  directing  the  sale 
of  the  real  property  so  attached;  but,  no 
levy  having  been  made,  the  writ  was  returned 
wholly  unsatisfied.  A  .general  execution  was 
Issued  on  tills  Judgment  May  8,  1899,  which 
was  returned  without  attempting  to  make 
any  levy  thereunder.  Another  general  execu- 
tion was  issued  March  28,  1800,  pursuaut  to 
which  certain  real  property  of  Hary  O.  Wall- 
ing that  bad  not  been  attached  was  add,  and 
the  sum  of  $300  was  credited  on  the  judg- 
ment Wright  also  procured  another  Bpe- 
dal  execution  June  28,  1904,  directing  the 
sale  oi  the  real  property  so  attached  to  satis- 
fy t2M  remainder  due  on  the  Judgmmt,  ob^ 


lug  the  cranmand  of  which  the  defendant 
0.  O.  Pennington,  as  sheriff,  levied  upon  plain* 
tiff's  interest  in  sncb  block  21,  and  advertised 
the  premises  for  sale,  whereupon  this  suit 
was  instituted;  the  cmnplalnt  setting  out 
the  facts,  the  substance  of  which  Is  herein- 
before stated,  and  averring  that,  in  omse- 
quence  of  the  iaauance  of  a  general  execu- 
tion and  of  the  sale  of  real  property  there- 
under that  had  not  t>een  attached,  Wright 
abandoned  any  lien  that  he  may  have  se- 
cured by  seizure  of  such  Interest  in  block 
21,  under  the  writ  of  attachment  The  prayer 
for  relief  is  that  the  property  owned  by 
Mrs.  Boothe.  whldi  became  subject  to  the 
Hen  of  Wrigbfs  Judgment  might  be  sold  on 
execution  in  the  Inverse  order  of  its  alloia- 
tion,  so  that  the  undivided  one-half  of  the 
Nodlne  b]o<^  Inhwlted  by  the  defendants, 
her  heirs,  be  first  disposed  of,  and,  If  the 
sum  realized  therefrom  be  insufficient  to  sat- 
isfy the  Judgment  that  resort  he  had  to 
the  remaining  half  of  that  blo<^,  owned  by 
H.  r.  Raymond  and  Aggie  Paddock,  a  sale 
of  which  win  satisfy  any  remainder  that 
may  be  due.  The  defendants  Wright  and 
Pennington  filed  their  respective  answers, 
and,  the  averments  of  new  matter  therein 
having  beoi  put  in  issue  by  replies,  a  trial 
was  had,  resulting  In  a  decree  dlamlsslng  the 
suit  and  plaintiff  appeals. 

W.  M.  Bamsey,  fOr  appelant  T.  H,  Oraw- 
ford,  for  reepondMits. 

MOORB.  J.  (after  stating  the  facts).  The 
transcript  shows  that  Wm.  Wilson  and  others 
September  22,  1886,  by  a  warranty  deed,  con- 
Teyed  to  "Luke  J.  Boothe  and  Mary  Ann 
Bootbe"  an  undivided  sevm-elgbths  Interest 
In  and  to  block  21  in  the  town  of  Union,  and 
that  Bertha  Nodlne  and  her  hwband,  April 
6,  1887,  by  a  similar  deed,  conveyed  to  "L. 
J.  Boothe,  Sr.,  and  Mary  A.  Boothe"  the 
Nodlne  block,  particularly  describing  It 
These  grantees  are  not  named  in  either  deed 
as  husband  and  wlf^  but  it  was  stipulated 
at  the  trial  in  the  lower  court  that  at  the 
times  such  conveyances  were  respectively 
made  they  sustained  that  relation,  which 
continued  until  November  4,  1892,  when  the 
husband  died,  leaving  Mrs.  Boothe  as  his 
survivor.  Whatever  the  rule  may  be  In  other 
Jurisdictions  in  respect  to  a  deed  executed 
to  a  husband  and  wife  of  real  pn^erty,  it 
is  settled  in  this  state  tliat  such  a  conveyance 
creates  a  tenancy  by  the  entirety,  and  that 
nptm  the  death  ot  eltiKr  qwuse  the  survivor 
■  takes  the  whole  estate.  -  Noblitt  v.  Beebe,  28 
Or.  4,  86  Pac.  248;  HoweU  v.  Folsom.  38  Or. 
184,  68  Paa  116.  84  Am.  St  Hep.  785;  Hayes 
V.  Horton  (Or.)  81  Pac.  886.  Therefore  on 
November  4,  1^,  when  the  marital  relation 
that  had  theretofore  existed  between  Luke 
J.  Boothe  and  Mary  A.  Bootbe  was  severed 
by  his  death,  she,  eo  Instant^  as  his  mrvivoTt 
became  the  owner  of,  and  was  vested  with, 
an  estate  In  fee  simple  of  tiie  real  property 
which  was  held  by  them  as  tenants  by  the 
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entirely  at  bis  death.  Whether  or  not  the  In- 
choate right  of  surrlrorshlp  of  elthv  sponse, 
as  tauiDt  by  ratirety  of  real  estate  consti- 
tutee  "property,"  within  the  meaning  of  that 
word  as  used  Id  the  statute  (B.  St  0.  Comp. 
I  296),  so  as  to  render  such  possible  interest, 
before  It  accmea,  by  the  death  of  a  husband 
or  of  a  wife,  subject  to  seisure  by  writ  of 
attachment,  or  what  the  effect  may  be  at 
issuing  a  general  execution  upon  a  judgment 
directing  the  sale  of  attached  property,  we 
do  not  deem  necessary  to  a  decision  herein. 
The  property  of  a  defendant  in  an  action 
Is  attached  as  security  for  the  satisfaction 
of  a:^  Judgment  that  may  be  recovered.  The 
purpose  of  such  ancillary  proceeding  is  to 
prevent  the  owner  from  voluntarily  disposing 
of  or  incumbering  his  property,  and  to  pre- 
clude other  creditors  from  securing  prior 
Hens  thereon,  and  when  a  judgment,  quad 
in  rem,  Is  rendered  against  such  propo^, 
directing  it  to  be  sold  to  satisfy  the  debt 
of  the  attaching  creditor,  the  letter's  quali- 
fied Tight,  secured  by  the  seizure  under  the 
writ  of  attachment,  becomes  merged  into 
the  Hen  of  the  Judgment 

In  the  case  at  bar  no  intervening  rights 
of  third  persons  have  accrued  subsequent  to 
the  attachment,  and  prior  to  the  entry  of 
Wright's  judgment,  that  can  affect  any  of 
the  real  property,  the  title  to  which  became 
vested  In  Mrsi  Boothe,  so  aa  to  demand  a 
levy  of  an  execution  upon  the  specific  prem- 
ises so  wlglnally  a^sed,  in  order  to  protect 
his  rights.  The  docketing  of  this  Judgment 
became  a  Ilea  upon  all  the  real  property,  the 
title  to  which  vested  in  Mrs.  Boothe  In 
severalty  upon  the  death  of  her  husband,  but 
such  Judgment  did  not  estabHsh  any  spedflc 
Interest  in  her  land.  The  particular  source 
from  which  a  creditor  derives  the  money 
necessary  to  satlsl^  his  Judgment  would 
ordinarily  appear  to  be  a  matter  of  Indif- 
ference so  far  as  be  is  concerned,  and,  as 
a  debtor  In  making  payment  to  a  person 
having  two  or  more  demands  against  him 
may  compel  the  crediting  of  the  money  ten- 
dered on  acount  of  a  designated  debt,  so, 
too,  a  Judgment  debtor  who  conveys  In  sepa- 
rate tracts  to  different  persons  all  his  real 
property  that  is  subject  to  a  goieral  Judg- 
mtait  Hen  th^eby  forces  his  creditor,  If  he  la 
obliged  to  r«ort  to  an  ezecatlon,  to  satisfy 
his  Jn^ment  by  a  sale  of  the  real  property 
so  conveyed  In  an  Inverse  order  of  Its  alien- 
ation. Knott  T.  Shaw,  6  Or.  482.  This  rale 
does  not  contravene  the  doctrine  announced 
in  Dickson  v.  Back,  S2  Or.  217,  01  Pac  727. 
whoe  It  was  held  that  a  deed,  abaolate  in 
fbrm,  purporting  to  conv^  real  property,  but 
Intended  by  the  parties  aa  aeciiri^  tm  the 
payment  of  a  debt,  was  a  mwtgage,  and  did 
not  transfer  the  title  to  the  premises,  bnt 
only  created  a  Hen  thmon,  In  enforcing 
which  It  was  decreed  that  the  assets  ahonld 
be  marshaled,  and  that  the  land  should  be 
sold  upon  execution  Issued  on  a  Judgment 
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that  was  a  prior  llm,  but  not  in  an  Invew 
order  of  Incumbrances.  The  decision  in  that 
case  proceeds  upon  the  theory  that,  as  Dick- 
son's mortgage  was  subordinate  to  the  lien 
of  the  Judgment,  the  equities,  each  being  a 
lien,  were  equal,  and  hence  the  first  in  time 
should  prevail,  and  that,  If  the  plaintur  in 
that  suit  desired  to  be  subrogated  to  the 
rights  of  the  judgment  creditor,  he  should 
pay  off  the  prior  lien.  In  the  case  at  bar 
it  win  be  remembered  that  plalntlCTs  in- 
terest and  title  to  the  real  property  In  ques- 
tion is  evidenced  by  Mrs.  Boothe's  deed,  and 
not  by  any  Hen  up<ni  or  Incumbrance  of  the 
land  which  would  necessitate  a  marshaling 
of  the  assets. 

Believing  that  the  rules  of  equity,  as 
adopted  In  this  state,  demand  that  the  real 
property  which  is  subject  to  the  lien  of 
Wright's  judgment  should  be  sold  in  an  In- 
verse order  of  alienation,  the  decree  is  re- 
versed, and  one  will  be  entered  here  directing 
the  sale  upon  execution,  first,  of  the  premises 
of  which  Mrs.  Boothe  died  s^sed;  second, 
the  land  conveyed  to  R.  Bakin;  and,  third, 
if  necessary,  the  real  proparty  so  convened 
to  plaintiff. 


SEED  V.  JENNINGS  et  aL 
(Saprme  Gottit  of  Oregon.   Dec.  4,  1006.) 
L  Tkusts — OoirvKTxifOT  or  Iiaud— BvucroB 

S  UTFICEENCT. 

Evidence  keld  to  show  that  a  deed  by  a 
father  to  his  minor  sod  was  intended  as  an 
abaolate  conveyano^  and  not  as  a  mere  c<Kivey- 
anoe  In  trust  for  the  father. 

2.  DeSOBNT    and    DISTBIBOTION  —  ADVANOB- 
XKNTB — COHVETANCK  OF  PbopEBTT. 

A  voluntary  conveyance  of  property  by  a 

fiarent  to  a  child,  expr^sed  In  the  deed  as  nkde 
n  consideration  of  love  and  affection.  Is  pre- 
■umed  to  be  an  advancement,  and  title  passes 
to  the  son. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent  Dig.  Descent  and  Distribution,  i  407.] 

8.  Iht-ants — CoNvBXAiraBB  BT  Ihfaitts — Dis- 

ArnaiCAncB. 

Where  a  father  conveyed  property  to  his 
minor  son,  and  the  son  reconveyed  the  same  dur- 
ing minority,  but  promptly  diaafBrmed  the  re- 
conveyance on  coming  of  age,  the  title  after  the 
disaffirmance  was  in  the  son. 

[Ed.  Note. — For  cases  In  poln^  see  voL  27, 
Cent  Dig.  InfSDti,  H  M,  61] 

4.  FRAUDuunr  OoimrAircaBs  —  Wno  An 

Creditobs. 

One  having  a  right  of  action  for  damages 
against  another  for  tort  is  a  creditor  of  the 
wrongdoer,  within  the  meaning  of  B.  &  C 
Comp.  i  CS608  et  seq.,  declaring  conveyances  of 

Sroperty  made  with  intent  to  hinder,  delay,  and 
efraud  creditors  void  aa  to  such  creditors. 
[Ed.  Note. — For  cases  in  point  see  voL  24, 
Gent  Dig.  Fraudulent  Conveyances,  $  641.] 

6.  Saub — Right  of  Acnon — EsaximALS. 

To  enable  a  creditor  to  maintain  a  suit 
to  set  aside  a  conveyance  by  his  debtor  as  fraud- 
ulent he  must  show  an  onsatisfied  Judgment  or 
an  attachment  npoo  a  cause  of  action  existing 
at  the  time  of  the  conveyance,  or  on  a  cause  of 
action  arising  subsequent  thereto.  In  whidi 
latter  case  the  oonveyanoe  nmst  m  shown  to 
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have  be«D  made  with  the  ezprea  IntuttioD  itt 
deCraudiag  subeeqaent  creditors. 

[Ed.  Note. — For  cases  in  point,  see  toI.  24, 
Cent  Dig.  Frauduloit  OonTeTamces,  H  629- 
«34.] 

6l  Sjlmb— YoLTrnTAsr  Ookvbtanois. 

A  voluntary  conreyance  of  property  Is  coo- 
Btructively  void  as  to  existing  creditors  of  the 
grantor,  bat  valid  as  to  sabssqnent  ones,  unless 
unpeacbed  for  actual  fraud. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Gent.  Dig.  rraudulsnt  Oonveyancea,  H  188. 
18B.] 

7.  SaMB — EXTSTBKOE  OP  GaUBE  OW  ACTIOH — 
KVIDKNCK. 

The  existence  of  a  canse  of  action  by  a 
creditor  against  his  debtor  at  the  time  of  a 
voluntary  conveyance  of  property  by  the  tatter 
mast  appear  from  the  record  in  the  action  In 
which  tike  creditor  recovers  Judgment  against 
the  debtor,  in  order  to  ^able  the  former  to  set 
•side  the  Jud^nent  for  fraud  against  him  as 
an  existing  creditor. 

8l  Saue— Evidbhoe  of  FBAtm— Sufticibhct. 

Evidence  of  improper  conduct  on  the  part 
of  the  grantor  in  a  voluntary  conveyance  to 
plaintiff,  committed  subsequent  to  aoch  convey- 
ance with  the  wife  of  d^endant.  is  not  suffi- 
cient to  ebow  that  tlie  conveyance  was  made 
for  the  panMBe  of  hindering,  delaying,  or  de- 
frauding defendant  in  the  collection  of  any  Judg- 
ment which  he  might  recover  against  the  gran- 
tor on  accoant  of  such  conduct.  In  the  absence 
of  evidence  that  the  grantor  anticipated  an  ac- 
tion by  defendant,  as  for  allcnatfon  of  affec- 
tions, or  that  he  bad  any  reason  for  putting  his 
property  out  of  his  hands  on  that  accoimt. 

Appeal  from  Oircnlt  Court,  Multnomah 
County;  A.  F.  Sears,  Jr.,  Judge. 

Suit  by  John  O.  Seed  against  O.  O.  Jeon- 
Ings  and  others.  From  a  decree  tor  defend- 
ants, plaintiff  appeals.  Reversed. 

This  Is  a  suit  to  enjttfn  like  sale  of  real 
property  In  Multnomah  coonty.  on  an  execu- 
tion issued  on  a  Jndgmoit  recovered  by  tlw 
defendant  Jennli^  against  John  8.  Seed, 
the  father  of  the  plaintiff.  On  Jannaty  4, 
moUt  John  S.  8eed  was  the  owner  of  the  prop- 
erty In  controTwoy,  and  on  that  day  he  and 
his  wife  conveyed  It  to  the  plaintiff,  their 
son,  then  aboat  18  years  of  i^,  warranty 
deed  tor  the  eq>re8sed  consideration  of 
"love  and  affectitm,  and  one  dollar,"  and  this 
deed  wss  duly  reonrded.  Tliereafter,  and  on 
ot  about  September  Ist,  the  plaintiff  who 
was  about  to  go  to  Chicago  for  a  short  time, 
made  to  his  father  a  reconveyance  of  Uie 
I»operty  wltb  the  knowledge  ^pressed  how* 
era',  of  all  tlie  parties  that  the  deed  conld 
be  disaffirmed  by  him  on  becoming  of  age. 
This  deed  was  not  placed  on  record.  Seed 
ranalned  In  possession  of  the  property  with 
bis  wife  and  son  until  about  the  year  1902, 
when  he  and  his  wife  separated,  since  which 
time  the  property  has  been  In  the  possession 
of  tbe  plaintiff.  On  July  10^  1904.  the  plain- 
tiff became  of  age  and  immediately  notified 
his  father  that  be  disaffirmed  and  repudiated 
tbe  deed  previously  made  by  him  and  de- 
manded to  hate  It  canceled.  On  June  11, 
1904,  the  defoidant  Jennings  commenced  an 
action  at  law  against  John  s.  Seed  to  recover 
damages  for  allmatlng  tbe  affections  of  his 
wlf^  wblcb  tt  was  alleged  occurred  within 


one  year  from  the  filing  of  the  mnnplalnt 
Seed  made  default,  and  such  proceedings 
were  thereafter  liad  in  tbe  action  that  on 
September  12,  1904.  Jennings  recovered  a 
Judgment  against  him  for  f5,000,  and  bis 
costs  and  disbursements.  An  execution  was 
iasned  on  the  Judgment  and  the  propwty  lu 
question  seized  by  the  sheriff,  and  advertised 
for  sale  when  this  suit  was  commenced  by 
the  plaintiff  to  enjoin  the  sale,  on  the  ground 
that  the  property  belonged  to  him,  and  not  to 
his  father.  The  defenses  to  the  suit  are,  In 
substance:  (1)  That  the  transfer  of  tber  prop- 
erty by  John  S.  Seed  to  the  plaintiff  was 
made  in  trust  for  the  grantor,  and  the  trust 
was  subsequently  executed  by  a  conveyance 
thereof  by  the  plaintiff;  (2)  that  at  the  time 
of  the  transfer.  Seed  was  liable  In  damages 
to  Jennings  for  allmatlng  the  affections  of 
bis  wife;  and  such  transfer  being  voluntory, 
and  without  consideration,  was  void  as  to 
blm.  Tbe  defendants  had  decree  In  the  court 
below,  and  plaintiff  appeals. 

J.  C.  Moreland.  for  appellant  J.  C.  Bro- 
naugh.  for  appellees. 

BEAN,  J.  (after  stating  tbe  fact«.  There 
is  no  evidenoe  to  svvpwt  tbe  claim  ttiat  tbe 
deed  from  John  S.  Seed  to  the  plaintiff  was 
made  In  trust  for  tbe  grantor.  W.  A.  Ole- 
land,  who  drew  tbe  deed,  testified  that  Seed 
said  to  him  at  tbe  time  that  his  arrangement 
wltb  his  then  partner  was  not  satisfactory 
and  that  be  was  going  to  dose  out  bis  busi- 
ness, and  leave  tbe  country,  and  desired  to 
deed  the  pn^ierty  In  questltm  to  his  son  and 
another  tract  to  his  wlfe^  "so  tb^  would  be 
taken  care  of."  Mrs.  Seed  says  that  prior  to 
tbe  making  of  0w  deed  Seed  bad  otbea  talk- 
ed of  going  viTBj,  and.  u  sbe  was  not  provid- 
ed for,  she  told  him  that  she  wanted  him  to 
give  ber  one  of  tbe  Jtouses.  and  be  said  that 
be  would  do  so,  and  would  deed  tbe  other  to 
tbe  plabitlff  "for  his  education."  This  Is  all 
tbe  testimony  In  the  record  as  to  tbe  purpose 
f<ur  which  the  deed  was  made,  and  clearly 
shows  that  It  was  Intended  at  tbe  time  as  an 
absolute  conveyance  of  tbe  land  by  tbe  father 
to  bis  son.  A  voluntary  conveyance  of  prc^ 
erty  by  a  parent  to  a  child  expressed  in  the 
deed  as  In  this  case  to  be  in  consideration 
of  love  and  affection  Is  i»esnmed  to  be  an 
advancement  (1  Am.  ft  Eng.  Bnc.  Law  [2d 
Ed.]  766;  Lott  V.  Kaiser.  61  Tex.  666):  and 
this  presumptl<m  applies  ben  as  there  la  no 
evldraice  to  rebut  It  The  title  of  the  prop- 
erty, therefore,  passed  tnm  Jnba  S.  Seed  to 
tbe  plaintiff,  and  as  the  attempted  reconvey- 
ance thereof  by  tbe  plaintiff,  made-  in  Septon- 
ber.  1901,  was  promptly  disaffirmed  by  him 
<m  comli]uK  of  age,  the  title  Is  now  in  him. 
Tucker  v.  Moreland.  10  Pet  68,  9  L.  Ed.  346; 
Craig  V.  Van  Bebber,  100  Mo.  684,  IS  S.  W, 
906, 18  Am.  St  B^.  6^  and  note;  Scrantoa 
T.  Stewart  62  Ind.  68;  Umg  v.  Williams,  74 
Ind.  115;  Green  v.  Ore«i,  69  N.  ¥.  663.  25 
Am.  Rep.  233. 

But  It  Is  urged  that,  in  any  event  Jennings 
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bad  8  CBUBe  of  action  against  Seed  at  tbe 
time  the  deed  was  made  for  alienating  the 
aflectiona  of  bla  -wite,  and  was  therefore  in 
legal  contemplation  a  creditor  of  Seed,  and 
as  to  him  the  deed  Is  void,  because  made 
TOluntarlly,  and  without  consideration. 
WhateTer  the  rule  may  be  in  other  Jurlsdic- 
ttons,  It  is  the  doctrine  here  that  one  hav- 
ing a  right  of  action  for  damages  against 
another  for  tort  Is  a  creditor  of  the  wrong- 
doer within  the  meaning  of  section  6606  et 
seq.,  B.  &  O.  Comp.,  declaring  conveyances 
of  property  made  with  Intent  to  hinder, 
delay,  and  defraud  creditors,  void  as  to  such 
creditors.  Barrett  v.  Barrett,  6  Or.  411; 
Phllbrlck  T.  O'Connor,  15  Or.  16,  18  Pac.  612, 
3  Am.  St  Bep.  139;  Ooolldge  &  McGlalne  t. 
Heneky  and  Forward,  11  Or.  327,  8  Pac  281; 
Hunainger  t.  Hofer.  110  Ind.  890, 14  N.  E.  463; 
FarnsworOi  t.  Bell,  6  Sneed.  632,  footnote. 
To  enable  a  creditor  herein  to  maintain  a 
suit  to  set  aalde  a  conveyance  by  the  debtor 
as  fraudulent  and  void,'he  must  show  an  un- 
satisfied Judgment  or  an  attachment  upon  a 
cause  of  action  existing  at  the  time  of  the 
conveyance  (Dawson  v.  Sims,  14  Or.  661, 
13  Pac.  606;  CSarlc  v.  Anthony,  31  Ark.  646); 
or  on  a  cause  of  action  arising  subsequent 
thereto,  and  that  in  the  latter  event  the 
conveyance  was  made  with  the  express  In- 
tention of  defrauding  subsequent  creditors 
(Crawford  v.  Beard.  12  Or.  447,  8  Paa  537; 
Bennett  v.  Minott,  28  Or.  839,  89  Pac.  997, 
44  Pac.  288;  Morton  v.  Denham,  89  Or.  227, 
64  Pac.  384).  A  voluntary  conveyance  of 
property  ta  constructively  void  as  to  exist- 
ing creditors  (Elfelt  v.  Hinch,  5  Or.  266; 
Davis  V.  Davis,  20  Or.  78,  25  Pac.  140;  Flynn 
V.  Balsley,  36  Or.  268,  67  Pac.  906,  46  L.  R. 
A.  646.  76  Am.  St  Rep.  495),  but  valid  as  to 
subsequent  ones,  unless  Impeached  for  actual 
fraud  (14  Am.  &  Eng.  £nc.  Law  [2d  Ed.] 
909;  Hagerman  v.  Buchanan,  45  N.  J.  Eq. 
292,  17  Atl.  946,  14  Am.  St  Bep.  732).  Now. 
In  this  case  tbe  cause  of  action  upon  which 
Jennings  recovered  Judgment  against  Seed, 
as  shown  by  the  record  In  such  action,  did 
not  exist  at  the  time  of  the  conveyance  by 
Seed  to  bis  son,  nor  for  some  time  thereafter. 
Tbe  record  consists  alone  of  the  complaint, 
the  order  of  default  and  the  Judgment.  The 
complaint  was  filed  July  11, 1904,  and  charges 
an  overt  act  committed  on  July  8th,  previous, 
and  tliat  prior  to  the  filing  of  the  complaint 
and  "particularly  within  the  last  year,"  Seed 
had  insinuated  himself  into  the  favor  and 
good  graces  of  Jennings*  wife,  alienating  her 
affections;  but  there  is  no  charge  that  this 
wrongdoing  commenced  prior  to  the  date  of 
the  conveyance  In  question. 

To  avoid  a  voluntary  deed  because  fraudu- 
lent as  to  existing  creditors,  the  cause  of 
action  must  exist  at  the  time  the  conveyance 
is  made,  and  this  must  appear  from  the 
record  In  the  action  In  which  the  Judgment 
was  recovered.  The  Holladay  Case  (C.  G.)  27 
Fed.  830;  Goodnow  v.  Smith,  97  Mass.  69. 
So  that  the  evidence  doc«  not  disclose  that 


Joinings  Is  entitled  to  have  tbe  deed  set 
aside  because  the  Jud^ent  recovered  by  him 
against  Seed  was  on  a  cause  of  action  exist- 
ing at  the  time  the  conveyance  was  made. 
Nor  is  there  sufficient  evidence  to  show  that 
tbe  deed  was  made  for  the  purpose  of  hlnd^ 
Ing,  delaying,  or  defrauding  Jennings  In  the 
collection  of  any  Jndgmmt  be  might  recov» 
against  Seed,  on  account  of  bis  subsequent 
conduct  or  to  defraud  any  of  Seed's  creditors. 
There  la  no  evidence  that  Seed  was  In  debt 
in  any  sum  at  the  time,  nor  that  be  has 
since  become  Indebted  or  liable  In  any 
amount  except  on  the  Judgment  Jennings  re- 
covered in  September,  1904.  There  Is  no 
testimony  In  the  record  showing  or  tending 
to  ahow  any  Improper  conduct  between  Seed 
and  Mrs.  Jennings  except  tbe  allegations  ot 
the  complaint  in  the  action  broosht  by 
Jennings,  whldi  was  taken  as  confessed  and 
the  testimony  of  plaintifl  elicited  on  cross- 
examination,  to  tbe  effect  that  a  few  days 
before  the  deed  was  made  he  and  his 
mother  saw  Seed  and  Mrs.  Jennings  come 
out  of  a  down-town  building  at  about  11 
o'clock  at  night  and  that  a  personal  en- 
counter ensued  between  tbe  two  women  and 
that  he  (witness)  had  seen  bis  father  and 
Mrs.  Jennings  together  at  the  theater,  and 
out  riding  several  times  prior  to  that  date. 
This  la  perhaiw  suffldent  to  show  Improper 
conduct  by  Seed  and  Mrs.  Jennings,  but  there 
la  no  evidence  that  Seed  anticipated  an 
action  by  Jennings  on  account  thereof,  or 
that  he  tiad  any  reason  for  putting  his  prop- 
erty out  of  his  hands  on  that  account 

It  follows  tbat  upon  the  record  before  us 
the  decree  of  tbe  court  below  must  be  re- 
versed, and  <Hie  entered  here  In  farw  of 
plalntUL 


STATE  V.  BICE,  State  Treasurer. 
(Supreme  Court  of  Montana.   Jan.  9,  1906.) 

1.  Schools  and  Sohooi.  Distbicib— Noucai. 
Schools — Statb  Fukds— Intkstheht. 

Const  art  11,  i  12,  provides  that  the  funds 

of  all  state  InstitutionB  of  leaminK  shall  for- 
ever remain  inviolate,  and  shall  l>e  respectiTelT 
invested  under  such  r^rulations  as  may  be  pre- 
scribed by  law  and  that  the  interest  from  such 
invested  funds,  etc..  shall  be  devoted  to  the 
maintenance  and  periietuBtion  of  snch  respective 
institutions,  and  Laws  1905,  p.  6,  8  5,  provides 
tbat  the  State  Treasurer  shall  keep  all  moneys 
derived  from  the  sale  of  timber  from  lands 
granted  in  aid  of  the  State  Norma!  School,  in 
a  separate  fund  from  which  he  shall  pay  the  in- 
terest on  certain  Normal  School  bonds  as  it 
accrues  and  the  principal  at  maturi^.  Beld, 
that  as  soon  as  tbe  Treasurer  receives  any 
money  from  the  sale  of  normal  school  lands  or 
timber,  payable  into  the  normal  school  fund^  he 
is  required  to  invest  the  same  and  is  authorised 
only  to  use  ^e  interest  and  the  rents  from 
leased  lands  for  the  maintenance  of  the  scbooL 

2.  Public  Lands — School  Lauds — STATuns. 

Act  CoDK.  Feb.  22.  1889,  granted  lands  to 
the  state  of  Montana  for  "state  normal  Bchools," 
and  conferred  on  tbe  atate  Legislature  author- 
ity to  prescribe  the  manner  in  which  such  lands 
should  be  held,  appropriated,  and  disposed  of, 
and  Ccnst  Mont  art  11,  |  12,  provides  that 
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the  fimdB  of  tbe  State  Normal  School  shall  be 
invested  by  the  State  Treasurer  and  only  the 
intereat  from  the  liiTeeted  fonds,  together  with 
the  rente  from  the  leased  lands,  might  be  need 
for  the  maintenance  and  perpetaaaon  of  the 
school.  HOd,  that  tbe  congressional  act  refer- 
red only  to  the  manner  of  the  management  and 
disposition  of  the  lands  themselTes,  while  the 
-constitntional  provision  provided  for  the  con- 
trol of  the  fonds  derivea  therefrom,  and  that 
each  sections  were  therefore  not  in  conflict 
3.  SoHoou  AiiD  School  DioTioia  Svkhml 
Schools — Pundo — iprvrBTMKNT. 

Laws  1906,  p.  5.  aathorlzing  the  Issoanee  oi 
twnds  for  the  equipment  of  a  state  normal 
school,  and  providing  (section  6)  that  the  State 
Treasurer  shall  keep  all  moneys  derived  from 
the  sale  of  lands,  or  sale  of  timber  from  lands 
cranted  in  aid  of  such  school,  In  a  separate 
fund,  and  out  of  the  fond  pay  the  interest  on 
^  the  bonds  as  it  accrues  and  the  principal  at 
maturity,  was  in  violation  of  Const  art  11, 
{  12,  requiring  normal  school  fonds  so  obtained 
to  be  invested  and  the  income  m)j  used  for  the 
maintenance  of  tbe  school. 

MandamuB  by  the  state,  on  relation  of 
Charles  S.  Haire,  against  James  H.  Blc^  as 
State  Treasurer.   Writ  denied. 

M.  S.  Omm,  Oarpenter,  Day  ft  Oarpenter, 
and  W.  T.  PIgott,  for  relator.  Albert  3,  Oal- 
en,  Atty.  Qen.,  and  W.  H.  Poorman  and  O. 
M.  Hall,  Aset  Attys.  Oen.,  for  respondrat 

HOLLOWAT,  J.  The  Ninth  LegiBlatlv* 
Assembly  of  Montana  passed  an  act  entitled 
''An  act  to  enable  the  Normal  School  land 
grant  to  be  further  utilized  In  providing  ad- 
ditional buildings  and  equipment  for  the 
Montana  State  Normal  College,"  approved 
February  2,  190S.  Tbls  act  authorizes  the 
state  board  of  land  oonuulssloners  to  Issue 
bonds,  sell  tbe  same,  and  apply  the  proceeds 
to  the  erection,  furnishing,  and  equlpm^t  of 
an  addition  to  the  present  State  Normal 
School  building  at  Dillon.  It  is  provided 
that  tbe  funds  realized  from  the  sale  or  leas- 
ing <tf  the  lands  gnmted  by  the  United  States 
to  Montana  for  state  normal  school  purposes 
(100,000  acres),  and  tbe  Ileuses  received 
from  permits  to  cut  timber  on  any  of  said 
lands,  are  pledged  as  security  for  the  pay- 
ment  of  the  principal  and  Interest  on  such 
tMHids,  except  such  sums  as  may  be  necessary 
to  pay  other  bonds  heretofore  Issued.  There 
Is  tbe  furtbo-  provision  that  tbe  state  of 
Montana  shall  not  be  liable  for  tbe  payment 
of  the  bonds  or  the  Interest  Pursuant  to 
the  iHTOTMons  of  this  act,  the  state  board  of 
land  commissioners  Issued  coupon  bonds  to 
tbe  amount  of  $76,000,  dated  May  1,  1006,  in 
dttK>mlnatl(ns  of  $1,000  each,  bearbig  intw- 
eat  at  4  per  cent  per  annum,  payable  seml- 
annnally,  and  caused  the  same  to  be  executed 
as  prescribed  by  such  act  Thereafter  such 
bonds  were  (\n\y  advertised  for  sale  by  the 
State  Treasurer,  and  tbe  state  board  of  land 
commissioners  submitted  a  bid  for  said 
bonds  at  par  as  an  investment  for  the  per- 
manent common  school  fund,  which  bid  was 
accepted,  and.  presumably,  the  money  tor 
tbe  bonds  paid  oTer  to  the  credit  of  the  bulld- 
iag  fund  <tf  the  Normal  School,  altbongb  this 


does  not  ai^>ear  affirmatively  from  the  peti- 
tion filed  herein.  This  relator,  having  per- 
formed services  In  connection  with  the  erec- 
tion of  the  addition  to  the  State  Normal 
School  building,  presented  a  claim  for  $1,200 
to  the  executive  board  of  the  State  Normal 
School,  which  was  allowed  and  approved  by 
tbat  board,  and  allowed  and  ordered  paid 
by  tbe  state  board  of  examiners,  a  warrant 
Issued  for  the  same  by  the  State  Auditor, 
and  this  warrant  presented  by  the  relator  to 
the  State  Treasurer,  who  refused  to  pay  it 
Thereupon  this  proceeding  In  mandamus  was 
commenced  to  compel  the  State  Treasnrer  to 
pay  said  warrant  An  alternative  writ  and 
an  order  to  show  cause  Isaued,  and  upon  the 
return  the  State  Treasurer, .  r^resented  by 
the  Attorney  General,  moved  to  quash  the 
alternative  writ  and  dismiss  the  proceedings, 
upon  the  ground  tbat  the  petition  for  the 
writ  does  not  stete  facts  sofllclent  to  entitle 
the  relator  to  any  relief. 

Tbe  contention  of  tbe  respondent  is  tbat 
the  act  of  the  legislative  assembly  above  re- 
ferred to  Is  unconstitutional,  first;  because 
tbe  act  authorizes  tbe  expenditure  of  funds 
received  from  tbe  sale  of  the  normal  school 
lands  for  the  payment  of  these  bcmds;  sec- 
ond, because  the  Issuance  of  said  bonds  In- 
creases the  Indebtedness  against  the  state  of 
Montana  to  an  amount  in  excess  of  $100,000; 
and,  third,  because  tbe  act  authorizes  the 
expenditure  of  the  money  for  the  erection  of 
a  building  tot  the  State  Normal  School  9y 
the  provisions  of  section  17  of  the  act  of 
Congress,  approved  Fdnmary  22,  1888  (26 
Stat  676,  c.  180),  commonly  known  as  the 
"Enabling  Act,"  tfawe  was  granted  to  the 
state  of  Montana  "for  state  normal  schools" 
100,000  acres  of  tbe  public  land.  Other 
grante  were  made  for  the  School  of  Mines, 
the  Agricultural  College,  the  State  Beform 
School,  tbe  Deaf  and  Dumb  Asylimi,  and  the 
Stete  Capitol  bolldings;  and  by  other  sec- 
tions of  the  same  act  a  grant  of  72  sections 
of  tbe  public  land  was  made  for  a  unlversityi 
and  grante,  additional  to  those  mentioned  In 
section  17,  for  the  State  Capitol  buildings 
and  Agricultural  Collie.  Otbw  like  grants 
of  land  were  made  by  the  same  act  to  tbe 
states  of  North  Dakota,  South  Dakota,  and 
Washington,  and  of  the  grants  made  by  sec- 
tion 17  It  Is  said:  "And  tbe  lands  granted 
by  this  section  shall  be  held,  appropriated, 
and  disposed  of  exclusively  for  the  purposes 
bw^  mentioned.  In  such  manner  as  the 
LegislatoreB  of  the  respective  stetes  may 
severally  provide."  Section  6  of  the  act  of 
February  2,  1905  (Laws  1906,  p.  6),  provides 
that  the  State  Treasurer  shall  keep  all 
moneys  derived  from  the  sale,  leases,  or  sale 
of  timber  from  lands  granted  in  aid  of  the 
State  Normal  School,  in  a  separate  fund  to  be 
known  as  the  "State  Normal  School  Fund," 
and  out  of  this  fund  he  shall  pay  the  Interest 
on  these  bonds  as  It  accrues,  and  the  principal 
at  maturity.  Section  12  of  article  11  of  the 
Gcmatitntlon  ot  Montana  provides:  "Tb» 
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fnndB  of  tbe  State  UnWersltr  and  of  all 
other  state  InstltatioiiB  of  learalng,  from 
whatever  source  accruing,  shall  forever  re- 
main  inviolate  and  sacred  to  tbe  purpose  for 
which  they  w^e  dedicated.  The  various 
funds  shall  be  respectively  invested  under 
such  relations  as  ma;  be  prescribed  by 
law,  and  shall  be  guaranteed  hj  tbe  state 
against  Iobb  or  diversion.  The  Interest  ol 
said  Invested  funds,  together  with  tbe  rents 
from  leased  lands  or  properties  shall  be  de- 
voted to  the  malntmance  and  perpetuation  of 
theee  respective  Institutions.** 

Beyond  question  the  State  Normal  School 
Is  one  of  tbe  Institutions  of  learning  to  which 
reference  Is  here  made,  and,  as  It  Is  tbe  only 
one  with  which  we  are  directly  concerned 
Id  this  proceeding,  we  may  paraphrase  sec- 
tion 12  above  as  follows:  The  funds  of  tbe 
State  Normal  School,  from  whatever  source 
secured,  shall  be  Invested  as  prescribed  by 
law,  and  the  interest  from  such  Invested 
funds,  together  with  tbe  rents  from  leased 
lands  belonging  to  tbe  normal  school  grant, 
shall  be  devoted  to  tbe  maintenance  of  such 
Normal  School.  The  provisions  of  this  sec- 
tion of  the  Constitution  are  mandatory  and 
prohibitory.  Section  27,  art  8.  The  funds 
referred  to  mean  all  funds.  They  shall  be 
Invested  to  draw  Interest,  and  used  for  no 
other  purpose.  Tbe  Interest  from  such  in- 
vested funds,  and  the  rents  from  lands  be- 
longing to  this  grant  which  have  not  been 
sold,  and  not  the  principal  sum  derived  from 
the  sale  of  such  lands  or  from  tbe  sale  of 
timber,  shall  be  used  for  tbe  maintenance 
and  perpetuation  of  tbe  Normal  School,  and 
for  no  other  purpose.  If,  then,  the  principal 
sum  received  from  the  sale  of  lands  belong- 
ing to  the  normal  school  grant  must  be  In- 
vested to  draw  Interest,  that  principal  sum 
cannot  be  used  to  pay  off  the  principal  of  or 
Interest  on  the  bonds  authorized  by  the  act 
of  February  2, 1906,  as  provided  by  such  act 
It  Is  apparent  from  the  most  casual  reading 
of  section  12  of  article  11  of  the  Constitution, 
and  section  5  of  the  act  of  February  2,  1906 
(Laws  1005,  p.  S>,  above,  that  as  soon  as  the 
Treasurer  receives  any  moneys  from  the  sale 
of  normal  school  lands  or  timber  therefrom 
into  the  "State  Normal  School  Fund"  such 
moneys  shall  be  invested  to  draw  interest, 
under  such  regulations  as  may  be  prescribed 
by  law,  and  tbat  only  the  Intwest  on  such 
Invested  funds,  together  with  the  rents  from 
leased  lands,  can  be  devoted  to  the  mainte- 
nance and  perpetuation  of  the  Normal  SchooL 
If  this  section  of  tbe  Oonstitntlon  Is  to  be 
given  force  and  effect  It  is  apparent  that  tbe 
act  In  diverting  the  mm^  received  from  the 
sale  of  normal  school  lands,  or  the  sale 
of  timber  therefrom,  to  tbe  payment  of  these 
bonds,  is  In  direct  violation  of  the  provlBlons 
of  this  section  of  tbe  Conatltntlcm. 

But  on  behalf  of  the  relator  it  Lb  contended 
that  by  the  terms  of  section  17  of  the  ena- 
bling act  the  lands  granted  to  the  state  for 
normal  scbool  puipom  am  ta  be  beld, 


tnroprlated,  and  disposed  of  for  normal  scbool 
purposes  In  such  manner  as  the  L^Blatore  of 
Montana  may  provide,  and  that  this  act  Is 
Bufflciently  broad  to  warrant  the  Legislature 
in  borrowing  money  and  pledging  such  lands 
for  the  payment  of  die  principal  and  Interest 
And  It  Is  further  contended  that  if  section 
12  of  article  11  of  the  Constitution  contra- 
venes the  provisions  of  section  17  of  tbe  eo- 
abling  act  Iwction  12  Is  Invalid  and  of  no 
force  or  effect  It  1b  po^ectly  apparent,  then, 
that  In  order  to  bold  the  act  of  tbe  Legis- 
lature approved  February  2,  1905,  blndlnir 
and  tbe  bonds  issued  In  pursuance  thereof 
valid,  this  court  must  bold  section  12  of 
article  11  of  the  Constltntion  Inoperative 
and  of  no  effect  However,  as  tbe  Oonstitn-, 
tlon  of  Montana  is  tbe  supreme  law  of  this 
state,  aside  from  the  provlBlons  of  tbe  Con- 
stttution  of  the  United  States  and  tbe  trea- 
ties made  and  statutes  enacted  In  pursuance 
thereof.  It  becomes  incumbent  upon  this  court 
to  reconcile,  if  possible,  tbe  provisions  of  our 
Constitution  with  the  enabling  act  under 
which  the  Constitution  was  adopted  and  the 
state  admitted  into  the  Union;  for,  however 
reluctant  a  court  Is  to  declare  unconstitution- 
al and  Invalid  an  act  of  a  legislative  assembly, 
tt  will  with  even  greater  hesitation  bold  In- 
operative and  Invalid  a  provision  of  a  state 
Constitution.  It  Is  to  be  obsored  that  tbe 
landB  granted  to  tbe  state  by  the  enabling  act 
are  granted  for  spedflc  purposes  wfalcb  are 
clearly  defined— 100,000  acres  are  granted  for 
state  normal  schools,  and  the  only  UmitatloD 
upon  the  grant  is  that  such  lands  shall  be 
held,  appropriated,  and  dteposed  of  exclusively 
for  tbe  purposes  mentioned,  in  such  manner 
as  tbe  Legislature  may  provide.  Under  sec- 
tion 17  above  tbe  Legislature  might  designate 
the  agent  to  select  and  classify  tbe  lands.  It 
might  specify  that  tbe  lands  Should  be  sold 
at  private  sale  or  at  public  auction.  It  might 
specif  the  quantity  of  land  to  be  sold  at  any 
one  time,  or  the  amount  to  be  sold  to  any  one 
Individual.  It  might  provide  the  terms  upon 
which  tbe  land  should  be  sold,  and  the  price 
to  be  received  for  It  It  might  make  suitable 
provision  for  renting  tbe  land,  and  fix  the 
amount  to  be  let  to  any  one  person  and  tbe 
price  at  which  it  should  be  let;  and.  finally, 
it  might  make  provision  for  tbe  sale  of  grow- 
ing trees  upon  the  lands  selected  under  tbe 
terms  of  this  grant  All  of  these  provisions 
In  secUon  17  were  met  by  legislative  enact- 
ment comprised  In  title  8,  pt  8,  of  tbe  Po- 
Utlcal  Code. 

The  question  now  arises:  Does  section  12 
of  article  11  of  the  Constitution  contravo* 
tbe  provisions  of  section  17  of  the  eoablbig 
act?  Is  there  any  confiict  betweoi  the  pro- 
visions of  tbe  enabling  act  which  grante  to 
the  Stete  L^lature  authority  to  prescribe 
the  manner  In  which  these  normal  school 
lands  shall  be  held,  appropriated,  and  de- 
posed of,  and  the  provisions  of  section  12 
of  article  11  of  tbe  Constitution,  which  pro- 
Tides  tbat  tbe  funds  of  tbe  Stata  Mwiul 
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School  Bball  be  Invested,  and  011I7  the  In- 
tereet  flrom  the  invested  fun  da,  together  with 
the  rent  from  leased  lands,  may  be  used  for 
the  maintenance  and  perpetuation  of  the 
State  Normal  School?  We  are  of  the  <vliiloa 
that  there  Is  no  conflict  whatever.  Under 
the  provisiona  of  section  17  of  the  cabling 
act  the  Legislature  has  to  do  only  with  the 
manner  of  the  management  and  disposition 
of  the  lands  themselves,  and  cannot  control 
the  funds  derived  from  sales  or  leases,  ex- 
cept in  conformity  with  the  constitutional 
proTlslons  of  section  12  of  article  11  aboT& 
The  lands  were  griuted  to  the  state  of  Mon- 
tana, not  to  the  Legislative  Assembly.  The 
Legislature  may  say  how  the  lands  shall  be 
held;  but  it  la  the  state  which  holds  them, 
which  has  title  to  them.  It  Is  the  state  which 
says  wltat  sball  be  done  with  the  lands.  The 
Leglslatore  may  prescribe  the  manner  of 
holding  or  disposing  of  them,  but  the  title 
passes  from  the  state,  and  the  funds  derived 
from  sales  or  leases  pass  to  the  state,  to 
be  disposed  of  by  the  state  as  it  may  see  fit, 
subject  only  to  the  condition  that  they  shall 
be  used  exclusively  for  normal  school  pur- 
poses. The  state  may  act  through  Its  con- 
stitutional convention,  and.  if  it  does  so, 
such  action  is  conclusive.  In  the  absence  of 
constitutional  provision.  It  may  act  through 
its  Legislative  Assembly.  Therefore,  when 
the  Gonstltotion  says  that  all  moneys  com- 
ing Into  the  state  normal  school  fund,  from 
whatever  source,  shall  be  Invested  and  only 
the  interest  and  rental  from  leased  lands 
shall  be  used  for  normal  school  purposes, 
the  L^lfilature  may  prescribe  the  manner 
In  which  the  funds  shall  be  loaned,  but  It 
cannot  say  that  they  shall  go  Into  any  other 
channel  The  absence  of  any  constitutional 
provision  reqMctlng  the  grant  for  Capitol 
Building  purposes,  and  the  grant  of  the  Peni- 
tentiary at  Deer  Lodge  City  and  the  lands 
connected  therewith,  left  the  Legislature  free 
to  make  such  disposition  of  these  grants  as 
tt  saw  fit,  so  long  the  original  purpose  of 
the  respective  grants  was  observed.  In  the 
very  highest  sense  the  purpose  of  the  grant 
In  aid  of  the  State  Normal  School  Is  observed 
And  carried  Into  effect  by  section  12  of  article 
11  of  the  CJonstltution.  In  the  wisdom  of 
the  framera  of  that  Instrument  provision  Is 
made  for  the  support  of  our  State  Normal 
School  for  all  time.  The  principal  sums  de- 
rived from  the  sales  of  the  lands  or  of  tim- 
ber are  made  to  swe  this  institution  by  earn- 
ing inta«st  which  may  be  applied  to  its  main- 
tenance  and  perpetuation,  while  the  prin- 
cipal sums  themselves  are  kept  Invlolatfc 

A  great  deal  of  consideration  was  glvcu  by 
-counsel  to  the  qnestlfm  whethw  or  not  the 
language  of  section  11  of  the  mabllng  act 
modifies  the  language  of  section  IT;  and. 
while  we  are  of  ttie  opinion  that  it  does  not 
■do  so,  under  our  view  of  the  case  it  is  not 
necessary  to  give  further  attmtlon  to  thia 
feature  of  the  case.  Neither  are  we  dia* 
posed  to  vatBK  into  a,  dlacnesion  now  aa  to 


whether  the  bonds  autliorlzed  by  this  act  In- 
crease ttie  state  debt  So  far  as  the  other 
Question  is  concerned,  it  need  only  be  noticed 
in  pacing.  The  United  States  granted  100,- 
000  acres  of  land  to  Montana  **for  state 
normal  schools."  The  Congress  was  only 
concerned  in  seeing  that  this  grant  was  ap- 
plied to  the  purpose  for  which  made.  It 
was  appar«it  that,  in  order  to  be  available, 
the  lands  must  be  utilized,  and  the  Congress 
therefore  left  it  to  the  Legislature  of  this 
state  to  designate  the  manner  In  which  such 
lands  should  be  beld,  appropriated,  or  dis- 
posed of;  but  it  went  no  further  than  this. 
It  did  not  attempt  to  say  when  the  normal 
school  should  be  instituted,  how  many  normal 
schools  should  be  established,  or  how  the 
funds  derived  from  the  sale  or  leasing  of 
these  lands  should  be  controlled  or  made  to 
work  out  most  effectually  the  end  sought  by 
the  grant.  The  constitutional  convention 
adopted  Ordinance  No.  1,  whereby  the  grant 
of  tbese  lands  was  accepted  upon  the  terms 
and  conditions  provided  In  the  act;  and  as 
an  extra  precaution  and  as  an  additional 
safeguard  section  12  of  article  11  of  the 
Constitution  was  adopted,  making  the  grant 
in  fact  an  endowment,  and  only  the  Interest 
and  rental  Immediately  available  for  the  use 
of  the  school  and  such  interest  and  rratal 
may  be  used  for  any  legitimate  purpose  con- 
nected with  the  maintenance  or  perpetuation 
of  the  school. 

But  it  la  said  that  otber  like  bond  Issues 
have  been  made  against  tbese  various  land 
grants,  and  tbat  for  a  number  of  years  the 
legislative  and  executive  branches  of  this 
state  government  have  given  to  section  17  of 
the  enabling  act  the  construction  for  which 
contention  Is  now  made  by  this  relator,  and 
that  such  construction  ought  to  be  given 
great  weight  by  this  court  But  as  said  be- 
fore, such  construction  has  the  effect  of  nulli- 
fying a  section  of  our  state  Constitution,  and 
this  court  ought  to  be  slow  Indeed  to  declare 
such  a  result  no  matter  If  the  l^slatlve 
and  executive  branches  of  the  state  govern- 
ment may  have  done  so.  Furthermore^  the 
rule  tbat  contemporaneous  construction  by 
the  department  specially  delegated  to  carry 
into  effect  a  particular  provision  of  law 
shall  raise  a  strong  presumption  tbat  such 
construction  rightly  Interprets  the  provision 
only  becomes  effective  when  there  is  a  rea- 
sonable doubt  aa  to  the  meaning  of  the  pro< 
vision.  Such  construction  can  never  abro- 
gate the  tact  or  fritter  away  Its  obvious 
sense.  And  acquiescence  for  no  length  of 
time  in  a  oonatroctton  by  the  co-ordinate 
brancbea  of  government  which  has  the  ef- 
fect of  nullif^ng  a  inrovlslon  of  the  Con- 
stitution will  justly  a  court  in  ad(vting  such 
construction  unless  It  is  the  only  reasonable 
one.  Cooley  on  Constitutional  Umitationa 
(7th  Bd.)  104r-lQe.  Furthermore,  such  oon- 
BtmctiMi,  to  be  available  aa  an  argument, 
must  have  been  nnlfttrm,  and  such  ia  not  the 
tact  with  leferoice  to  the  anbiJect  now  under 
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oonslderatioii.  Tbe  enabling  act  was  passed 
Pebroary  22,  1880,  and  It  is  not  contended 
tbat  any  attempt  wbb  ever  made  by  tbe 
tei^fllatlre  or  execntire  departments  of  the 
ibite  government  to  give  to  section  17  the 
constmetloD  now  claimed  for  It  by  relator 
prior  to  March  «,  1885,  when  the  first  of 
these  bond  Issues  was  authorized  (sections 
1830-1637.  Pol.  Code),  so  that  the  oonstmc- 
tlon  thereafter  given  by  the  Legislature  was 
not  In  fact  contemporaneous  with  the  pass- 
age of  the  act  But,  on  the  other  hand,  the 
constitutional  convention  met  In  July,  18S9, 
and  adopted  section  12  of  article  11  as  i 
the  repression  of  Its  Interpretation  of  sec- 
tion 17  of  the  enabling  act,  and  the  Second 
Legislative  Assembly  passed  an  act  entitled  i 
"An  act  to  provide  for  the  selection,  location,  [ 
ftl^ralsal,  sale,  and  leasing  of  state  lands,"  i 
approved  March  6,  1891  (Laws  1681,  p.  174a).  I 
by  the  terms  of  which  It  is  specifically  pro-  j 
vtded  that  all  moneys  derived  from  the  sale  : 
of  these  lands  shall  be  Invested,  and  only  \ 
the  interest  of  such  Invested  funds  and  ! 
rental  from  leased  lands  shall  be  used  for 
the  purpose  for  which  tbe  grant  was  made. 
These  provisions  were  re-enacted  In  an  act 
of  the  Third  Legislative  Assembly,  approved 
March  8,  1888  (Sess.  Laws  1893,  p.  48),  and 
again  re-enacted  In  a  code  provision  (section 
3508,  PoL  Code)  approved  February  25, 1885, 
TbuB,  within  five  montha  after  the  enabling 
act  was  passed,  we  have  a  construction  of 
section  17  of  tt,  bj  tbe  constltntlottai  con- 
vention, directly  t^tpoaed  to  tbe  view  now 
nrged  relator,  and  we  fortbw  have  ap- 
parently tbe  same  conatmctlon  placed  upon 
it;  or  at  least  an  attonpt  to  carry  Into  effect 
the  Idea  of  the  fnunen  of  tbe  Constltntion, 
by  every  aesalon  of  tbe  Legislature,  bairliv 
tbe  first,  vrbicb  did  not  accompllab  anything 
In  tbe  way  of  leglslatton,  from  tbe  time  ot 
tbe  passage  of  the  enablli^  act  to  Uarcb  9, 
1885;  and  It  does^  not  affect  tbe  result  to 
say  tbat  tbe  varlona  InstltutlMu  had  not  been 
eatabUabed  prior  to  1883. 

It  would  seem  tbat  tbe  early  seaslona  of 
our  L^lslature  understood  that  fbe  Congress 
meant  tbat  tbe  state  of  Montana  should  in 
tbe  first  Instance  build  tbe  necessary  build- 
ings for  a  State  Normal  School  out  of  Ito 
own  proper  funds,  and  tbat  this  boun^ 
should  constitute  an  endowment  for  the 
maintenance  and  perpetuation  of  such  school 
for  all  time  to  come  thereafter;  and  that  this 
was  the  construction  given  to  section  17  of 
the  enabling  act  by  our  L^slatlve  Assembly 
is  demonstrated  by  tbe  action  taken  by  It 
at  the  time  tbeao  several  state  Institutions 
were  estabUabed.  Tbe  Third  Legislative  As- 
embly  provided  for  the  establishment  and 
location  of  the  Agrleultoral  College,  the  ITnl- 
versl^,  the  Normal  School,  and  School  of 
Mines,  and  made  an  appropriation  for  MCh 
of  these  Institutions.  That  for  tbe  Stete 
formal  School  Is  similar  to  the  others,  and 
provides  for  an  apinvpriatlon  of  (16,000,  and 
respecting  this  appropriation  the  act  says: 


"Tbe  money  her^y  appropriated,  shall  be 
expended  under  tbe  direction  of  the  state 
board  of  educaflim,  In  tbe  manner  and  under 
such  restrictions  as  may  be  provided  by  law, 
and  for  the  purpose  of  estebllshlng  said  Stete 
Normal  Sdiool,  by  commencing  the  construc- 
tion of  soltable  buildings  for  maintenance  of 
said  Btete  Normal  School.**  It  was  clearly 
the  nndwstanding  of  tbe  LegldatlTe  Assem- 
bly at  tbat  time  that  tbe  state  must  erect 
the  buildings,  and  It  provided  for  tbe  com- 
mencement of  such  work  evidently  with  tbe 
Idea  tbat  future  Legislatures  would  make 
other  appropriations  to  complete  the  woA 
then  initiated.  So  that  the  construction  giv- 
en to  section  17  of  the  enabling  act  by  the 
Montana  Legislature  has  not  been  uniform, 
even  If  the  terms  of  that  section  were  of 
doubtful  meaning,  which  does  not  aj^tear 
to  be  the  fact  We  do  not  think  that  the  con- 
struction given  to  tbat  section  since  1885 
has  been  done  under  such  circnmstences, 
or  tbat  the  result  to  be  anticipated  from  a 
different  construction  now  by  tbe  courts  Is 
of  such  character  as  to  raider  applicable 
here  the  maxim  **Commnnls  error  fadt  Jns." 
While  we  do  not  agree  with  the  reasoning 
of  tbe  Supreme  Courts  of  Washington  and 
North  Dakota  respecting  tbe  meaning  ot  sec- 
tion 11  of  the  oiabllng  act,  It  is  int^'estliv 
to  note  that  tb^  have  hdd  l^lslatlon  ot 
the  character  of  the  act  of  February  %  180S, 
invalid,  and  bond  Issues  similar  to  that  au- 
thorised by  our  L^slature  void,  and  that, 
too,  under  tbe  same  enabling  act  and  some- 
what similar  constitutional  prorlsiona.  State 
ex  r^  Heuston  t.  Maynard,  81  Wash.  132, 
71  Paa  775;  State  t.  McMillan  (N.  D.)  86 
N.  W.  810.  The  aetot  tbe  Legislature  now 
under  consideration  in  authorizing  tbe  ex- 
penditure of  moneys  received  from  the  sale 
of  normal  school  lands,  or  tbe  timber  on 
lands  granted  In  aid  of  tbe  State  N<ninal 
School,  for  the  payment  of  theae  bonds  or 
the  ln1«rest  accruing  thereon,  la  in  direct 
Tiolatltm  of  the  provisions  of  section  12. 
art  11,  of  tbe  state  Oonstltiitl<m,  and  Is 
therefore  void  and  of  no  ^tect;  and,  being 
so,  tbe  State  Treaauro-  rightly  refused  to 
proceed  under  It  and  cannot  be  cooced  by 
mandamus. 

Tbe  alternative  writ  of  mandamna  Is 
quashed  and  these  proceedings  ore  dismissed. 

Dismissed. 

BRANTLT,  G.  concurs. 

MII3trBN,  J.  I  concur  In  tba  <9lnlon.  I 
think  It  is  well,  however,  inasmuch  as  a 
greal  deal  Is  said  in  the  <^nion,  and  very 
properly,  in  regard  to  contemporaneous  con- 
struction, that  tbe  statements  made  in  the 
body  of  tbe  bcmds  th^selves  in  reqiect  of 
tbe  Talldlty  thereof  should  am>ear.  Section 
8470  of  the  Political  Code  declares  tbat  the 
Governor,  tbe  SiQ>ertntCTdait  of  Public  In- 
struction, tbe  Secretary  of  State,  and  tbe 
Attorney  General  shall  constitute  tbe  state 
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boud  of  land  ctHnmlnioikera.  Ab  q^pean 
from  an  Inspection  of  the  bonds,  these  of- 
ficers rigned  each  of  said  bonds.  In  eadk 
bood  appears  tbe  following  atatemaat:  "It 
Is  hereby  redted  and  certified  that  this  bond 
is  iBsned  In  strict  onupllance  with  and  con* 
fonnlty  to  *  *  *  the  Ccmstitutlon  and 
laws  of  the  state  ox  Montana,  and  that  all 
acts,  conditions  and  things  required  and 
necessary  to  be  done  preced«kt  to  the  issvance 
of  this  bond,  and  In  the  ezeentton  thtteof, 
bare  been  duly,  jfxapetly,  regularly  and  1^1- 
ly  done,  bad  and  p«formed,  and  the  fall 
faith  and  dillgeoce  at  the  state  board  of  land 
commissioners  are  herdty  Irrevocably  pledged 
tor  the  f&ithfiil  coUecUon  and  awllcatlon  of 
said  fonda  for  the  paymmt  ot  this  bond 
and  the  interest  thereon  as  herein  and  in 
said  act  prorlded."  As  shown  in  the  (qilnion, 
the  bonds  are  not  in  compliance  with  the 
ConstttntKm.  I  tblnk  It  proper  that  this 
constmction  of  the  law  by  the  sereral  eseo- 
ntlTe  office  of  the  state,  who  are  tbe  present 
IncnmbentB  of  the  said  otOces  and  who  signed 
the  bonder  given  at  the  time  of  the  issuance  of 
the  bonds,  should  appear  as  part  of  the  his- 
tory of  the  (Otse.  Oniat  part  of  section  17 
of  the  enabling  act  saying  that  "the  lands 
granted  •  *  *  shall  be  held,  approprlat* 
ed,  and  disposed  of  exclusively  for  tbe  pur- 
iwse  herein  mentioned,  in  such  manner  as 
the  Legislatnres  of  the  respective  states  may 
severally  provide;"  means,  In  my  opinion, 
in  a  few  wwdB,  tUs:  That  the  Legislature 
may  say  how  the  lands  may  be  sold,  but  does 
not  mean  that  th^  shall  say  what  sball  be 
d<me  with  'Qie  proceeds.  The  Constitution. 
In  my  opinion.  Is  e(mtrollii4E  in  the  matter, 
and  is  not  In  violation  of  any  of  the  pro* 
vlsloos  of  tile  enablii^  act 


OLBMUONS  V.  GUIiBTTB  et  aL 

(Supreme  Court  of  Montana.   Dec.  16,  1905.) 

1.  Public  Laji ds  —  Gra.ntb  to  State— Vest- 
INO  or  TtELK  —  SUBVET  or  liAHD  —  Nkces- 

srrr. 

A  grant  by  tbe  federal  government  to  a  state 
of  school  lands,  described  by  tbe  designation  of 
section  numbers  only,  vests  no  title  In  the  state 
to  any  specific  portion  until  the  official  surv^ 
is  miwe  and  approved  the  federal  anthon- 
tles. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  PabUc  Lands,  H  30,  138.] 

2.  SaUB— CONVKTAROS  BT  BTATS— PASBINO  OT 

TnxB. 

As  a  state  to  whom  school  lands  described 
by  section  numbers  has  been  granted  by  tbe 
federal  government  acquires  no  title  to  any 
specific  portion  until  the  official  surve;  baa  been 
made  and  approved  by  the  federal  authorities, 
it  cannot  assert  title  to  an;  portion  and  convey 
tbe  fee  or  grant  a  lease  thereof. 

[Kd.  Note. — ror  cases  In  point,  see  vol.  41, 
Cent.  Dig.  Public  Lands,  S  153.] 

8.  SAMB— IROLOSIKO  FOBLIO  LAND— KlOHT  OF 
POSSESSOB— BQUnABU  RELIEF. 

A  citizen  Inclosing  a  section  of  land  of  the 

Sablic  domain  in  violation  of  Act  Cong.  Feb. 
5.  1885,  c.  149.  23  StaL  321  [U.  S.  Comp.  St. 
1901,  p.  15241,  declaring  unlawful  all  inclosares 
of  public  lands  made  without  color  of  title,  being 


without  right  of  possession  or  color  of  title, 
and  without  hope  at  acquiring  title,  cannot  call 
on  equity  to  prevent  another  from  trflspaaslng 
on  tbe  land. 

[Ed.  Note.— For  cases  in  point;  see  voL  41. 
Oent  Dig.  PubUe  Lands,  f  25.] 

4.  Sauk— Dauagbs— Reoovebt. 

A  person  inclosing  a  section  of  land  of  the 
public  domain  for  tbe  purpose  of  pasturing  his 
stock  thereon  has  no  rigbt  to  recover  danutges 
for  the  pasturing  of  the  land  by  another  and  tbe 
consequential  injunr  resulting  from  his  being 
compelled  to  allow  his  stock  to  run  at  large  on 
the  common  range ;  tbe  titie  to  the  land  being 
In  the  federal  government,  and  it  al<me  having  a 
right  to  sue  for  an  injur;  to  it. 

[Ed.  Note. — ^For  cases  InjpoInL  see  voL  41« 
Gent  Dig.  Public  lAuds,  H  ^  2^] 
6.  Saue— EquiTABLE  Reliet. 

Where  a  person  inclosing  a  portion  of  the 
public  domain  has  no  rigbt  to  maintain  an  ac- 
ti<m  for  tbe  depasturing  of  the  land  by  another, 
be  cannot  have  the  incidental  relief  by  way  of 
injunction  restraining  the  latter  from  continu- 
ing to  depasture  the  land. 

Appeal  from  District  Court,  Lewis  and 
CSarice  Coonty;  J.  H.  Clements,  Judge. 

Action  by  William  Olemmona  against  War- 
ren 0.  Gillette  and  another.  From  an  order 
refusing  to  dissolve  an  Injunction  pendente 
lite,  defendants  appeaL  Reversed. 

Walsh  A  Newman,  for  appellants.  James 
Donovan,  for  respondent 

BRANTLY,  a  J.  This  canse  Is  befmre 
this  court  on  appeal  from  an  order  of  tbe 
district  court  of  Lewis  and  Clarke  county, 
lefuBlng  to  dissolve  an  injunction  pendraits 
lite.  The  writ  was  issued  i^Mm  the  varlfled 
complaint  alone*  which  states  three  causes  vt 
acti(m,  namely,  tm  a  trespass  all^^  to  have 
been  committed  by  the  defendants  in  the  sum- 
mer of  1908,  for  a  like  trespass  committed 
In  ttie  winter  of  1903  and  190^  and  for  an 
injunction  to  restrain  further  trespasses, 
which  it  Is  alleged  are  threatened,  until  tbe 
rights  (tf  tbe  parties  may  be  finally  adjudged. 
The  plalntiflt  in  bis  third  cause  of  action  al- 
leges in  substance  that  on  or  abont  January 
1,  1908,  be  secured  from  the  state  of  Mon- 
tana, through  tbe  oOlcBin  of  its  land  d^art- 
ment,  a  lease  of  section  16,  township  16  N.. 
of  range  8  W.,  In  Lewis  and  Clarke  county; 
that  be  paid  to  the  state  the  annual  rental 
therefor  and  wait  into  tlie  actual  and  peacea- 
ble possession  ttioeof ;  that  be  Is  now  in  pos- 
sessltm,  and  Is  and  has  been  entitled  to  such 
possessbm  since  the  date  mentioned;  that 
wittiin  the  past  80  days,  tbe  plaintiff  bring 
in  the  actual  and  peaceable  possession  as 
aforesaid,  the  defendante  bave  cut  the  wire 
fence  oected  by  plaintiff  inclining  said  land, 
bave  torn  down  the  gates  leading  to  tbe  same, 
and  bave  rranoved  tbe  lower  wire  of  tbe  foice 
for  the  purpose  of  driving  their  sheep  there- 
on, and  are  about  to  take  possessiini  of  tbe 
land  tor  the  season  of  1905,  and  to  d^asture 
the  same  with  tbrir  sheep;  that  tbe  defend- 
ants, as  plaintiff  is  infwmed  and  believes, 
are  Insolvent  and  unable  to  respond  in  dam- 
ages; that  the  plaintiff  has  arranged  to  graze 
on  the  said  land  for  the  year  190B  registered 
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«attl«  and  standard-bred  horses;  that  be  has 
DO  other  place  where  he  can  graze  the  said 
«attle  and  horBea;  that  they  cannot  be  turned 
out  upon  the  open  range  without  coming  In 
contact  with  ordinary  range  stodc;  that,  if 
he  iB  compelled  by  the  action  of  defendants 
to  turn  them  upon  the  open  range,  it  will  Im- 
pair their  value  and  asefnlness  for  breeding 
purposes  for  the  season  of  190S;  and  that,  if 
the  defendants  are  allowed  to  continue  their 
trespasses  In  breakiitf  down  the  Inclosure 
■aforesaid,  the  land  of  the  plaintiff  will  be 
•depastured,  and  the  plaintUt  will  be  compelled 
to  allow  his  said  stock  to  run  at  la^e  upon 
the  common  range,  at  a  loss  to  him  of  from 
f4,000  to  $5,000.  The  complaint  was  filed 
And  the  injunction  Issued  on  June  TtO,  1905. 
On  July  22,  1905,  the  court  heard  the  motion 
4>t  defendants  for  a  dissolution  of  the  writ 
It  was  based  upon  the  ground,  among  others, 
that  the  plaintlfT  had  no  Interest  In  the  lands 
and  premises  described  In  the  complaint 
The  defendants  filed  a  demurrer  to  the  com- 
plaint The  moUon  was  heard  upon  the  com- 
plaint, affldavits,  and  documentary  eridence; 
the  allegations  of  the  complaint  being  admit- 
ted, except  that  the  defendants  are  Insolveat 
This  Is  controTerted.  After  consideration  of 
the  evidence  submitted,  the  motion  was  de- 
nied. The  eridence  showed  that  the  lands 
In  coutroTeray  are  a  part  of  the  unsurreyed 
public  domain;  that  on  or  about  January  1, 
1903,  the  plaintiff,  having  obtained  an  al- 
leged lease  of  them  from  the  register  of  the 
state  land  office,  at  once  entered  Into  posses- 
alon  and  erected  a  four-wire  fence  Inclosing 
the  lands,  for  the  purpose  of  pasturing  the 
atock  mentioned  in  the  complaint;  that  bis 
lease  was  renewed  for  the  year  1904.  but  not 
for  the  year  lOOu.  because  such  renewal, 
though  requested  by  plaintiff,  was  refused; 
and  that  plaintiff  has  no  other  right  to  the 
jKMsessioD  than  such  as  he  obtained  by  virtue 
«f  his  inclosure  made  under  the  alleged  lease 
from  the  state  of  Montaiia  for  the  years 
1903  and  1904. 

The  question  presented  for  determination, 
therefore.  Is  whether  a  person,  by  Inclosing 
portions  of  the  public  domain,  tiiereby  ac- 
■qoirw  such  a  right  therein  as  will  enable 
him  to  protect  bis  possession  against  repeated 
trespasses  thereon  by  other  persons  having 
an  equal  right  to  the  use  and  enjoyment 
thereof.  Incidentally,  also,  arises  the  ques- 
tion whether  the  state  acquires  such  a  right 
under  Its  grant  from  the  United  States  gov- 
emment  of  lands  in  aid  of  common  schools, 
as  to  enable  it,  prior  to  the  official  survey 
by  the  United  States,  and  the  approval  of 
the  plat  by  the  Commissioner  of  the  Land 
Office  of  the  United  States,  to  lease  the  lands 
so  granted,  and  thus  give  a  right  to  a  citizen 
-of  the  state  to  the  use  and  enjoyment  there- 
of, to  the  exclusion  of  other  citizens.  The 
-question  of  the  right  of  the  state  to  make 
sales  or  valid  leases  of  lands  granted  to 
it  for  school  purposes  by  the  United  States, 
prlw  to  the  official  sanr^  thereof,  Is  referred 


to  as  Incidental,  because  the  respondent  does 
not  In  this  court,  rely,  except  Incidentally, 
upon  a  lease  from  the  state  for  the  protection 
of  his  alleged  right  to  the  exclosive  use  of 
the  lands  in  controversy.  He  relies  mainly 
upon  his  actual,  peaceable  possession  of  the 
laud  as  a  part  of  the  public  domain.  He 
concedes  that  it  Is  unsurveyed,  and  that,  un- 
til It  is  surveyed,  the  state  haa  no  title  which 
It  may  conv^ ;  and  this  concession  we  tliink 
properly  made.  For  It  seems  to  be  the  rule, 
applicable  to  such  grants,  that  thou^  they 
operate  for  some  purposes  as  grants  in  prae- 
senti,  conveying  the  fee,  yet  until  the  offi- 
cial survey  Is  made  and  the  plat  haa  been 
approved  by  the  federal  authorities,  the  grant 
Is  not  effective  to  vest  title  to  any  qieclflc 
portion  of  the  land  described  by  the  designa- 
tion of  section  numbers  only.  Middleton  v. 
Low,  SO  Cal.  506;  Medley  v.  Robertson,  55 
Cal.  395;  Linn  v.  Scott  3  Tex.  67;  United 
SUtes  V.  Montana  L.  &  M.  Co.,  196  U.  3. 
673,  25  Sup.  Ct  367,  49  L.  Bd.  604  Even 
a  partial  survey  of  the  particular  section  la 
not  sufficient  to  Identify  It  United  States 
T.  Blrdseye  (a  a  A.)  137  Fed.  516.  The 
reason  of  the  rule  is  that  until  the  subject  of 
the  grant  is  Identified  there  Is  no  particular 
portion  of  the  great  body  of  lands  in  which 
It  Is  included  to  which  the  state  may  assert 
title  or  over  which  It  can  exercise  exclusive 
right  The  concession  logically  carries  with 
it  the  further  concession  that  for  the  same 
reason  the  state  may  not  carve  out  of  the 
subject  of  the  grant  a  less  estate  than  the  fee 
and  convey  that  In  other  words,  if  It  can- 
not, for  the  reasons  stated,  convey  the  fee^ 
It  may  not  for  the  same  reaacm  grant  a  lease. 

So  far  as  we  are  aware,  the  state  has 
never  by  any  legislation  assumed,  or  attempt- 
ed to  assume,  control  of  unsurveyed  school 
lands.  So  we  are  relieved  of  the  necessity 
of  discussing  further  any  right  of  the  plain- 
tiff founded  upon  a  lease  from  the  state; 
for,  though  the  respondent  contends  that 
even  If  the  state  cannot  convey  title,  yet 
since  he  w&it  Into  possession  and  erected  his 
inclosure  under  a  lease  which  the*  state  as- 
sumed to  execute,  he  Is  In  possession  under 
color  of  title,  It  Is  apparent  that  this  lease 
could  have  no  efficacy  whatever  as  a  pro- 
tection for  his  unlawful  occupation.  We 
therefore  pass  to  the  question  presented  for 
decision,  to  wit:  May  one  citizen  unlawfully 
Inclose  a  portion  of  the  public  domain  and 
protect  his  possession,  thus  acquired  and 
held,  against  the  trespasses  of  another  dtl- 
sen,  who  also  has  right  of  entry  theieon.  by 
invoking  the  Injunctive  power  of  a  conrt  of 
equity?  That  the  Inclosure  of  the  plaintiff 
Is  violative  of  the  statute  of  the  United 
States  prohibiting  the  f«iclng  of  public  land 
is  clear.  Congress  has  declared  unlawful  all 
inclosures  of  any  public  lands,  In  any  state 
or  territory,  made  or  maintained  by  any 
person,  party,  association,  or  corporation, 
without  color  of  title,  made  or  acquired  In 
good  faith,  or  an  asserted  rlfht  thweto,  by 
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or  under  claim  made  1q  good  faith  Vltti  a 
Tier  to  oitry  thereof  at  the  proper  land 
office  under  the  laws  of  the  United  States. 
Act  Feb.  26,  1885,  c  149,  23  Stat.  S21  [U. 
&  Goffip.  St  IfiOl,  p.  1524],  The  violation 
of  this  prohibition  Is  made  a  misdemeanor, 
for  which  severe  penalties  are  exacted.  Id. 
It  Is  practically  admitted  that  the  plaintiff 
has  no  fonndatlon  for  his  claim  to  the  land 
in  controversy,  other  than  his  inclosure ;  nor 
Is  it  asserted  or  proved  that  he  expects  or 
intends  to  acquire  title  to  the  land  within  It 
from  the  United  States.  Indeed,  we  think 
It  may  be  assnmed  that  he  cannot  do  so,  for 
the  area  Inclosed  cannot  be  acquired  by  a 
single  citizen  under  any  provision  of  the  laws 
of  the  United  States.  So  he  stands  before 
a  court  of  conscience,  asserting  that  he  Is 
a  trespasser  and  misdemeanant,  without  right 
of  possession  or  color  of  title,  and  without 
hope  of  acquiring  any,  and  demands  that  It 
use  Its  power  to  aid  him  in  maintaining  bis 
unlawful  course,  and  that,  too,  against  a 
dtlzen  who  has  the  same  right  of  entry  that 
he  bas  himself.  No  case  has  been  called  to 
our  attention  In  which  a  court  bas  used  Its 
power  for  this  purpose,  and  It  seems  to  us 
that  every  principle  of  justice  Is  against  It 
The  action  was  not  brought  for  damages 
for  the  destruction  of  the  fence  or  other  Im- 
provaneuts,  but  for  the  depasturing  of  the 
land  and  the  consequential  injury  wrought 
by  pialntlfTs  being  compelled  to  allow  his 
itandard-bred  stock  to  run  at  large  upon 
the  common  range.  The  purpose  for  which 
the  Injunction  Is  sought  is  to  prevent  further 
Injury  of  the  same  kind.  The  United  States 
government  has  for  many  years  eacouraged 
Its  citizens  In  this  Western  country  to  use 
the  public  domain  to  pasture  their  flocbs  and 
herds.  So  long  has  this  condition  of  affairs 
prevailed  that  It  may  be  said  that  the  govern- 
ment has  granted  to  each  citizen  a  license 
to  go  upon  and  use  these  pastures.  Buford 
V.  Houtz,  133  U.  S.  320,  10  Sup.  Ct  306,  S3 
L  Ed.  618.  No  citizen,  then,  has  a  right  to 
take  away  or  destroy  or  limit  this  privilege, 
and,  if  he  does  so,  as  plaintiff  has  done  In 
this  case,  be  should  not  be  beard  by  a  court 
of  equity  to  all^  bis  wrong  as  a  reason 
why  a  court  of  equity  should  protect  him. 
The  cases  cited  by  plaintiff  are  not  In  point 
In  Monroe  v.  Cannon.  24  Mont.  316,  61  Pac. 
883,  81  Am.  St.  Rep.  439  this  court  considered 
the  rights  of  citizens  under  the  fencing  law 
of  this  state.  The  question  decided  was 
whether,  under  the  statute  (Fol.  Code,  S 
8298),  one  citizen  Is  at  llber^  to  drive  his 
stock  upon  the  land  of  another  and  depas- 
ture It  though  It  Is  not  inclosed  by  a  le- 
gal fence,  as  provided  by  section  3250.  It 
was  held  that  when  one  person  knowingly 
and  willfully  appropriates  another's  land  In 
this  way,  though  It  be  not  fenced  at  all,  be 
Is  liable  for  the  damages  sustained  by  the 
owner.  It  will  be  noted  that  the  plaintiff  In 
that  case  was  admittedly  the  owner  of  the 
tand  In  controrer^r,  and  that  the  defradant 
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knowing  this  fttct  caused  bla  she^  to  be 
herded  thereon  and  d^astured  It  And  so 
with  the  other  cases  cited.  None  of  them 
recognize  the  right  of  one  person  to  sue  and 
recover  for  damages  for  injury  by  others  to 
the  lands  claimed  by  him,  where  such  claim 
Is  not  founded  upon  some  color  of  title  under 
the  laws  of  the  United  States,  or  a  settle- 
ment with  bona  fide  Intention  to  acquire 
title. 

Plalntlfl  contends  that  since  he  Is  in  the 
actual,  peaceable  possession,  and  the  federal 
government  makes  no  complaint,  he  Is,  as 
against  the  defendants,  the  owner  of  the  fee, 
or,  at  least  entitled  to  maintain  bis  posses- 
sion. He  says  that  the  courts  will  not  sane- 
tlon  the  enforcement  of  Individual  rights  by 
violence,  or  look  with  favor  upon  a  citizen 
who  assumes  to  take  the  law  Into  bis  own 
hands,  and  by  mere  might  or  power  do  what 
be  should  Invoke  the  law  to  do  for  him ;  for 
this  course  would  encourage  violence  and 
crime.  This  is  conceded.  What  we  here  say 
has  no  application  to  actions  at  law  for  in- 
juries to  property  belonging  to  the  plaintiff; 
nor  to  summary  actions  to  recover  possession 
of  real  estate,  the  actual,  peaceable  posses* 
slon  of  which  Is  taken  or  detained  from  the 
plaintiff  by  force  accompanied  by  circum- 
stances of  terror,  authorized  by  statute  to 
prevent  breaches  of  the  peace.  In  such  cases 
the  title  to  land  Is  not  Involved.  We  think, 
however,  different  principles  should  apply 
where  the  plaintiff  seeks  to  recover  for  dam- 
age to  land  to  which  be  shows  he  has  no 
otho*  right  but  a  tortious  possession.  The 
proprietary  title  to  the  public  lands  Is  In  the 
Unitd  States,  and  it  alone  can  malntsln  an, 
action  for  Injury  to  them.  If  plaintiff  could 
maintain  this  action  for  depasturing  this 
land,  be  could  maintain  one  for  the  cutting 
of  timber  thereon,  or  removal  of  mineral 
therefrom,  upon  the  strength  of  his  inclosure 
alone.  That  he  can  maintain  an  action  for 
either  of  the  latter  Injuries  no  one  will 
claim.  If  the  action  may  not  be  maintained 
for  the  depasturing  of  the  land,  then  it  most 
follow  that  the  plaintiff  cannot  have  Imdden- 
tal  relief  by  way  of  Injunction. 

The  order  la  reversed. 

Reversed. 

HOLLOW  AT,  J.,  concurs. 

MILBUBN,  J.  I  concur  In  the  above  opin- 
ion. Nothing  therein  contained  should  be 
considered  as  implying  at  all  that  the  state 
of  Montana  has  not  some  property  Interest 
In  sections  16  and  36  of  the  unsurveyed 
government  lands.  I  do  not  think  that  the 
opinion  is  Intended  to  convey  an  Idea  that 
the  state  has  no  Interest  but  I  think  it 
would  be  better  to  say  so  In  plain  language. 
In  1895,  at  the  time  the  Codes  were  passed. 
It  appears  to  me  certain  that  the  Code  com- 
missioners, as  well  as  the  Legislature,  undw- 
stood  that  fb.e  state  had  some  Interest  In 
these  sections  when  mumrreyed ;  tor  tluy 
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made  provlalon  in  gecUon  3489  of  tbe  Politi- 
cal Code  (section  2339,  same  Code,  as  submit- 
ted by  tlie  commissioners) ,  for  the  bmeflt  of 
pawns  desiring  to  pm^^ase  fmch  lands,  wbo 
had  "made  Improvements  thereon  prior  to 
March  6,  1891,  if  the  land  was  surveyed  at 
that  time,  or  if  misurveyed,  then  prior  to  the 
survey."  Such  legislation  c^tainly  was  an 
inducement.  If  not  an  invitation,  to  people  to 
settle  upon  unsnrveyed  school  lands;  and  it 
Is  hard  to  suppose  that  the  commissioners 
and  the  Legislature  would  Intentionally  In- 
vite or  induce  a  citizen  to  violate  anj  law  of 
the  United  States.  This  section  was  r^al- 
ed  in  1899,  and  in  now  only  worth  mentioning 
for  what  It  is  worth  as  going  to  show  that 
this  qoestton  of  the  state  having  some  in- 
terest In  unsnrveyed  school  lands  has  not 
always  been  understood  to  be  entirely  settled 
in  favor  of  tbe  United  States  and  against 
the  people  of  this  stata 


LOVE  V.  FliAHIVH  et  al 
(Supreme  Court  of  Montamu   Dec.  18,  190S.) 

1.  PuBua  Land— Land  DcPABTMEirr — ^Futd- 
htgs  or  Offxoebs— Concldsivekess. 

In  the  absmce  of  fraud,  the  findings  of  the 
officers  of  tbe  Land  Department  on  all  qaestiotta 
of  fact  are  cottclastve  od  tbe  courts,  regardless 
of  whether  they  are  contrary  to  the  preponder- 
ance of  the  evidence  or  not, 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Public  Lands.  {  SOl.] 

2.  BAUB — HOUXSTEAD — Peefebxnoe  Aptuoa- 

TlfW. 

Where  applications  for  homestead  entry  on 
the  same  land  were  filed  simultaneously  after 
the  »piration  of  three  mouths  from  the  date 
tbe  official  plat  was  approved  and  filed  In  the 
local  land  office,  a  finding  of  the  Secretary  of 
the  Interior  that  the  applicant  wbo  had  preserved 
his  right  to  the  land  intact  since  his  settlement 
should  be  given  preference  over  the  other,  wbo 
bad  relinguisbed  or  abandoned  bla  right,  In 
the  absence  of  evidence  that  such  right  had  ever 
been  established  prior  to  the  date  of  settlement 
by  such  other  applicant,  was  proi>er. 
8.  Saice — FiNMiTGS — Question  of  Fact. 

As  between  two  simultaneous  appHcatlous 
for  entry  of  homestead  land,  the  question  as 
to  which  of  tbe  applicants  bad  made  tbe  prior 
settlement  was  a  question  of  fact  for  the  de- 
termination of  the  Land  Department 

Appeal  from  District  Court,  MlsBonla  Conn- 
ty ;  F.  O.  Webster,  Judge. 

Action  by  Edward  H.  Love  against  Annie 
Flahlve  and  another.  From  a  judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Toole  A  Bach  and  Chas.  B.  Pew,  for  ap* 
pellant  B.  BL  Hershey  and  Woody  &  Woody, 
for  respondents. 

BRANTLT.  0.  3.  This  action  was  brought 
to  obtain  a  decree  declaring  the  defendant 
Annie  Flahive  trustee  for  the  benefit  of  the 
plaintiff  of  the  legal  title  to  the  E.  %  of  the 
S.  E.  %  of  section  22,  township  20  N.,  of 
range  26  W..  In  Missoula  county.  Tbe  de- 
fendant Lansing  is  made  a  party  because 
he  vpears  of  record  as  a  holder  of  a  mort- 


gage upon  the  property  from  his  codefendant 
Tbe  debt  secured  by  this  mortgage  Is  alleged 
to  have  been  paid,  except  a  small  balance. 
The  district  court  sustained  a  general  de- 
murrer to  the  complaint,  and,  plaintiff  declin- 
ing to  amend,  entwed  jndgmrat  for  tbe  de- 
fendants. Plaintiff  has  appealed  from  the 
Judgment 

Tbe  complaint  is  prolix,  and  contains  much 
matter  that  is  immaterial.  Tbe  pertinent 
facts,  as  they  appear  from  Its  auctions  and 
the  exhibits  attached  to  and  made  a  part  of 
It.  are  substantially  as  follows:  In  May, 
1882,  the  plaintiff,  being  a  citizen  of  tbe 
United  States  and  qualified  to  acquire  a 
homestead  upon  the  public  domain  under  tbe 
federal  homestead  laws,  settled  upon  tbe 
E.  %  of  the  N.  B.  %  of  section  27,  town- 
ship SO  N.  of  range  26  W.,  and  built  a  bouse 
thereon.  He  claimed  this  land,  and  also  the 
land  in  controvert  immediately  to  the 
north.  He  fenced  It  all,  except  the  north  20 
acres  of  the  disputed  portion.  One  Micbael 
Flahlve,  the  husband  of  tbe  defendant  Annie 
Flahive,  then  worked  for  him  and  built  the 
fence.  The  land  had  not  been  surveyed.  In 
October,  1881,  Michael  Flahlve  made  settle- 
ment on  the  N.  W.  %  of  the  S.  E.  %  of 
section  22.  He  built  a  bouse  thereon,  and 
thereafter  claimed  the  whole  of  that  quarter 
of  the  section  as  his  homestead.  He  was 
also  qualified  to  acquire  a  homestend  under 
the  laws  of  the  United  States.  He  retained 
possession  of  tbe  west  half  of  the  quarter 
section,  and  also  of  the  unfenced  portion  of 
the  east  balf,  and  cultivated  it  The  official 
survey  was  made  in  1886,  but  tbe  plat  was 
not  approved  aud  filed  in  the  local  land  office 
until  December  11,  188a  On  Januuy  2, 
1889,  the  plaintiff  executed  the  papers  nece*- 
sary  to  enter  the  land  claimed  by  him.  On 
January  16th  Flahlve  executed  the  papers 
necessary  to  enter  the  S.  B.  ^  of  section  22. 
It  does  not  appear  distinctly  from  the  al- 
legations of  the  complaint  when  the  appli- 
catl(ma  were  tendered  to  tbe  officers  of  the 
local  land  office.  However  tbe  fact  may  have 
been,  In  tbe  subsequent  controversy  between 
the  parties  as  to  which  of  them  was  entitled 
to  enter  the  land  In  dj^ute,  these  officers 
found  and  declared  that  tbe  entries  were 
tendered  simultaneously,  and  by  a  dedsioa 
made  on  August  20,  1890,  fixed  the  date  as 
June  14,  1889,  and,  inasmuch  as  the  plaintiff 
appeared  to  have  been  the  first  settler,  recog- 
nized his  claim,  permitted  him  to  make  tbe 
entry,  and  rejected  Flablve's  application  as 
to  tbe  disputed  portion.  This  decision  waa, 
open  successive  appeals  to  the  Oommlsstoier 
of  tbe  Genera]  Land  Office  aud  the  Secretary 
of  the  Interior,  affirmed ;  tbe  decision  of  tbe 
Secretary  of  the  Interior  being  rendered  on 
January  12,  1894.  In  tbe  meantime  Flablve 
died.  The  defendant  Annie  Flahlve,  his  wid- 
ow, thereupon  filed  a  motion  for  a  rehearing ; 
the  ground  alleged  being  that  subsequent  to 
his  settlement  in  1882  tbe  plaintiff  bad.  by  a 
sale,  parted  wltb  his  Interest  in  tbe  portion 
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Vt  section  22  In  controTerBy  to  one  Rnndall. 
who  In  tnrn  had  sold  to  FlablTS,  with  the 
result  that  the  plaintiff's  right  to  entry 
was  Bnbject  to  that  of  her  husband,  Flahlve. 
The  rehearing  was  granted,  and  the  matter 
referred  to  the  local  ofBcers  for  proof. 
Asaln  the  decision  of  these  officers  was  in 
plaintiff's  favor.  Upon  final  appeal  to  the 
Secretary  of  the  Interior  this  decision  was 
reversed,  and  the  rights  of  the  defendant 
Flahlve  held  superior  to  those  of  the  plain- 
tiff. This  decision  was  r^dered  on  December 
26,  1896.  A.  motion  for  rehearing  by  the 
plaintiff  on  the  ground  that  the  records  of 
the  local  land  office  showed  that  his  applica- 
tion for  entry  was  In  fact  made  prior  to  that 
of  FlahlTe,  and  as  early  as  April  5,  1889, 
was  denied  on  March  10,  1897.  Thereupon 
Flahive's  entry  was  allowed,  and  patent  Issued 
to  Annie  Flablve.  In  making  the  decision 
of  December  26,  1896,  the  Secretary  of  the 
Interior  had  before  him  evidence  from  which 
he  found  that  subsequent  to  the  date  of 
plaintiff's  entry  In  1882  he  bad  sold  bis  Inter- 
est; whatever  it  was,  In  the  land  in  dispute 
to  one  Bundall,  who  in  torn  sold  It  to  Fla- 
blve, and  held  that,  such  being  the  case,  and 
the  two  entries  having  been  tendered  simul- 
taneously, the  Flablve  application  should  be 
glvn  preference.  By  the  motion  for  rehear- 
ing by  plaintiff  there  was  submitted  the  ques* 
tion  whether,  upon  the  records,  the  applica- 
tion for  entry  by  the  plaintiff  had  not  in 
fact  been  made  prior  to  June  14,  1889,  and 
as  early  as  April  S,  1889.  It  does  not  appear 
from  the  allegations  of  the  complaint  that 
such  was  the  case,  nor  that  the  finding  by  the 
officers  of  the  local  land  office  that  the  entries 
were  tendered  simultaneously  was  erroneous. 
The  decision  of  the  Secretary  of  the  Interior 
held  in  effect  that,  since  the  entries  were 
tendered  simultaneously,  It  was  of  no  con- 
sequence whether  June  14th  or  April  5th 
was  the  correct  date ;  that  the  result  of  the 
•ale  by  the  plaintiff  was  the  same  in  either 
event;  and  that  It  operated  as  an  estoppel 
against  plaintiff's  claims  to  preference. 

The  contention  is  made  that  the  officers 
of  the  Land  Department  erred  in  holding 
that  the  fact  of  plaintiff's  application  for 
entry  was  tendered  to  the  officers  of  the  lo- 
cal land  office  as  early  as  April  6,  1889,  was 
Immaterial,  since.  If  the  application  was  In 
fact  made  at  that  time,  be,  being  the  first 
settler,  had  the  preference.  The  further  con- 
tention Is  made  that,  If  the  applications 
were  tendered  simultaneously  on  June  14, 
^1889,  the  plaintiff  was  entitled  to  the  pref- 
erence, because,  Flablve  having  failed  to 
avail  himself  ol  his  preferential  right  dur- 
ing the  three  months  following  the  approval 
of  the  survey  and  the  receipt  of  the  plat  at 
the  local  land  office  (Rev.  St.  U.  a  8  2266, 
.21  Stat.  140,  SS  2,  S),  the  right  of  plaintiff  un- 
der his  prior  settlement  became  again  su- 
perior, even  if  It  be  conceded  he  had  lost 
It  Id  the  first  Instance  by  sale  to  Bundall 
BobMQuent  to  such  settlement   In  other 


vrords,  let  It  be  conceded  that  the  sale  oper- 
ated as  an  estoppel  to  his  assertion  of  a  claim 
to  preferential  entry  until  the  expiration  of 
the  time  during  which  Flablve  had  the  ex- 
clusive right— that  Is,  until  the  e^lratloa 
of  the  three  months  after  the  receipt  of  the 
plat  at  the  local  land  office;  the  plaintifrs 
old  right  revived,  and  he  should  have  been 
given  preference,  though  the  applications  for 
entry  were  tendered  simultaneously.  It  is 
said  that  In  deciding  both  matters  there  was 
error  In  the  application  of  the  law  to  the 
facts,  and  plaintiff  Invokes'  the  rule  that 
whenever  the  officers  of  the  Land  Depart- 
ment of  the  United  States  have  misconstrued 
the  law  Involving  the  rights  of  entrymen, 
or  have  made  a  misapplication  of  It  to  the 
facts  of  the  particular  case,  with  the  result 
that  a  patent  has  been  Issued  to  the  wrong 
person,  and  thus  an  Injustice  is  done  to  an- 
other who  Is  of  right  entitled  to  It,  a  court 
of  equity  will  hold  the  former  a  trustee  for 
the  latter,  and  decree  title  accordingly.  This 
rule  is  well  settled.  Small  v.  Rakestraw,  28 
Mont  413,  72  Pac.  746,  104  Am.  St  Bep.  691 ; 
Johnson  v.  Towsl£^»  18  Wait  72,  20  L.  Ed. 
485.  But  we  think  It  has  no  application  to 
this  ca8& 

In  holding  that  it  was  not  material  wheth- 
er the  plalntiflTs  application  to  make  entry 
was  In  fact  tendered  on  April  6  or  June  li, 
1889,  the  Secretary's  decision  was  clearly 
right  By  the  decision  of  August  20,  1890, 
it  was  found  by  the  local  offlcera  that  the 
entries  were  tendered  simultaneously.  So 
far  as  the  record  shows,  this  finding  was 
never  queettoned.  Nor  was  the  date  of  fil- 
ing ever  questioned  until,  by  the  motion  for 
a  rehearing,  decided  by  the  Secretary  on 
March  15,  1889,  the  Secretary  held  that,  even 
If  the  local  officers  were  mistaken  in  fixing 
June  14th  as  the  date,  the  fact  of  simultane- 
ous application  still  remained  unquestioned, 
and  that  the  dlfferoice  in  the  date  did  not 
avail.  If  It  be  assumed  that  the  finding  of 
the  local  officers  was  erroneous,  bb  not  being 
in  accordance  with  the  preponderance  of 
the  evidence,  or  that  the  decision  of  the  Sec- 
retary was  wrong  for  the  same  reason,  yet 
what  the  evidence  before  them  was  does  not 
a)n>ear;  and,  if  It  did.  this  court  could  not 
assume  to  review  it  and  reach  a  different 
conclusion,  for,  in  the  atraence  of  fraud,  the 
findings  of  the  officers  of  the  Land  Depart- 
ment upon  all  questions  of  fact  are  conclu- 
sive upon  the  courts.  Small  v.  Rakestraw, 
supra,  and  cases  dted.  Again,  it  is  manifest 
that  If  the  plaintiff,  after  his  settlement,  had 
sold  his  interest  to  Flahlve,  the  latter  had 
the  exclusive  right  of  entry  until  March  11, 
1869.  As  between  the  two  applications  ten- 
dered before  that  date,  Flahlve  was  entitled 
to  preference.  If  plaintiff's  right  had  been 
sold  or  abandoned  by  Iilm,  It  must  follow  that 
bis  settlement  In  1882  could  not  be  recogni- 
zed as  initiating  any  right  of  preference  over 
Flahlve,  who  had  preserved  his  from  the 
date  of  settlement  in  1884.  After  the  ex- 
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ptratlon  of  the  ttaree  months  from  Decimbcr 
11,  1S88,  the  partial  atood  apon  equal  foot- 
ing, and  the  one  flrst  tendering  his  application 
waa  entitled  to  preference.  Binoe  they  were 
tendered  slmultaneonslr*  and  botii  partleB 
ftraoded  their  claim  ot  rlg^t  iqwn  their  flrst 
settlement,  the  SecretaTy  of  the  Interior  oaa- 
chided  that  the  Fbthive  right,  which  had 
bem  i^eserred  Intact,  sbonld  be  given  pref- 
ermce  over  one  which  had  been  rellnqiilsbed 
or  abandoned;  nothing  anwarlng  to  show 
that  the  lattm  had  ever  beat  re^Btabllahed 
prior  to  the  date  of  Flahlre'e  wttlement 
After  a  claim  has  tmce  beoi  abandoned  the 
right  to  It  may  be  acquired  by  uiy  otbw 
parson  who'  desires  to  take  It 

Counsel  tor  appellant  have  devoted  mndi 
of  their  at^rmnent  to  the  contention  that  the 
Setretaiy.  In  hla  decision  of  December  26, 
1896,  holding  that  the  plalntUf  was  eatoived 
tfy  his  sale  to  Rundall  to  claim  a  preference 
right  nndwtDcA  to  adjudicate  the  equities 
between  the  partlea,  whereas  all  these  mat- 
ters should  bare  been  left  to  be  determined 
by  a  court  of  equltr  having  OHtnlzance  of 
Bwti  matters.  It  Is  of  no  consequence  wheth- 
er the  result  <HC  the  sale  be  called  an  estoppel 
or  an  abandonment  The  tect  that  there  was 
a  sale  made  was  material  In  an  Investigation 
of  the  questions  then  betore  tlie  Secretory, 
and  entirely  wlthto  hla  Jurlsdlctim  to  de- 
cide, to  wit;  Who  made  the  prior  settle- 
ment and  was  thmfon  entitled  to  entry? 
This  being  a  question  of  fact  It  was  within 
the  Jurisdiction  of  the  department  to  decide 
it  and.  in  the  absence  of  fraud.  Its  finding 
must  be  deemed  conclnslva  Small  v.  Bake- 
atraw,  supra,  and  cases  cited. 

The  Judgment  of  the  district  court  was  cor»- 
rect  and  must  be  affirmed. 

Affirmed. 

MILBUBN  and  HOLLOWAT,  JS^  concur. 


DOHAIS  v.  doll  et  aL 
(Sapreme  Court  of  Montana.  Dec.  18,  IMS.) 

1.  Appeal — Review — DiscBrnoir    or  Trux, 

COTTRT — COKTINUANOIC. 

Under  Code  Civ.  Proc  S  774,  proridins 
that  a  court  may  permit  the  ameooment  of 
pleadings  on  rach  terms  as  it  deems  proper,  the 
refusal  of  a  continuance,  on  permittiDg  an 
amendment  to  th?  complaint  In  an  action 
against  an  administrator  so  as  to  all^e  the 
presentation  of  the  claim  to  the  administrator, 
as  reqaired  by  Code  Civ.  Proc  IS  2604,  2612, 
was  not  ground  for  reversal,  in  the  absence  of 
an  affirmative  showing  of  abuse  of  discretion. 

2.  AdMINISTRATOBS — PsESBNTATIOir  OF  GLaucB 

—Affidavit  in  Sufpobt. 

Where  a  claim  against  an  administrator 
Is  verified  by  the  aiBdavit  of  the  claimant,  the 
use  of  the  words  "to  the  knowledge  of  said 
claimant,"  Instead  of  "to  the  knowledge  of  the 
affiant"  the  words  used  In  the  statute  (Code 
Civ.  Proc  I  2604).  does  not  render  the  affidavit 
Issnfficlent 

Z.  SaMB — AlTACBlKO  WsiITDf  InSTKUlCBaVT. 

Where  a  claimant  against  an  administrator 
had  entered  Into  a  contract  for  the  sale  of  ice 
to  a  Arm  of  which  the  decedent  was  a  member, 


bad  &en  made  a  compromise  wKh  the  firm,  and 
had  finally  made  an  oral  agreement  for  the  pay- 
ment of  the  amount  last  agreed  upon  in  install- 
ments  at  certain  dates,  his  claim  was  not  based 
on  either  of  the  prior  contracts,  bnt  on  the  oral 
urreement  and  hence  did  not  fall  within  Code 
Civ.  Proc  I  2007,  providing  that  a  copy  at  the 
Instrument  oa  which  a  claim  is  tonnded  must 
accompany  the  claim. 

4.  Sake — Rejection  or  Claiu. 

Where  a  claim  against  a  decedent's  estate 
was  presented  at  the  office  of  the  administrator's 
attorney,  who  nnder  the  administrator's  direc- 
tion indorsed  the  claim  "Rejected"  and  signed 
the  administrator's  name,  there  was  a  sufficient 
compliance  with  Code  Civ.  Proc.  8  2607.  re- 

auirlng  the  rejectioi  or  allowance  of  claims  by 
He  administrator. 

5.  TaiAi.  —  RECKpnoN  or  Evidengb  —  Oneo- 

TI0N8. 

In  an  acd<m  by  an  assignee  of  a  claim,  an 
objection  to  any  testimony  as  to  the  assignment 
was  too  broad  to  raise  the  point  that  oral 
evidence  of  the  assignment  was  inadmissible 
because  it  was  in  writing. 

6.  WmnsSEB — Oomfctenot — TaANSAcnoirs 
WITH  Decedents. 

Under  Sess.  Laws  1807,  p.  245,  tlie  testi- 
mony of  plaintiff  In  action  against  an  admin- 
istrator as  to  an  assignment  to  him  of  a  claim 
against  the  decedent  on  his  consent,  was  hicom- 

etent  and  even  a  general  objection  would  have 
en  sufficient  to  exclude  it 

7.  Tbial — Reception  or  Bvidencb — Monoifio 
Stbzkk  Out. 

A  motion  to  strike  out  t^e  testimony  of  two 
witnesses  to  an  assignment  of  claiiOt  where 
the  testimony  of  one  was  competent  for  certain 
purposes,  was  properly  denleo. 
&  AasxoHHxnra — Evidkkoe — Sufficbcnot. 

Evidence  of  an  oral  assignment  of  a  claim, 
to  wliich  no  legal  objection  was  interposed,  was 
sufficient  to  Jostify  a  finding  that  the  assignee 
was  the  owner  of  the  claim,  thoagh  there  was  a 
written  assignment  which  bad -been  lost  and 
though  the  best  evidence  was  not  introduced. 
9.  Appeal — Bbiep — AsstoNioeKT  of  Eebob. 

Error  not  asuigned  in  the  brief  on  appeal, 
as  required  by  rule  10.  subd.  8,  of  tbe  rules  of 
ths  Supteme  Court  (57  Pae.  vU).  will  not  be 
considered. 

Appeal  from  District  Court  Silver  Bow 
County;  E.  W.  Harney,  Judge. 

Action  by  D.  Dorals  agatost  Oeorge  B.  Doll. 
Con.  Fleming,  administrator  of  the  estate  of 
T.  P.  Fleming,  deceased,  and  otbera.  From 
a  Judgment  in  favor  of  plaintiff,  and  from  an 
order  denying  a  new  trial,  dtfendant  Ftemlng 
appeals.  Affirmed. 

Chas.  OTKmnell,  for  appellant  Kirk  ft 
Clinton,  for  respondent 

BRANTLY,  C.  J.  This  action  was  com- 
menced by  one  Louis  Dupuls  to  recover  a 
balance  alleged  to  be  due  upon  a  settlement 
between  the  partlea  for  ice  sold  and  delivered 
by  plaintiff  to  defendants.  At  the  time  the* 
ttansactlons  occurred  out  of  which  the  con- 
troversy arose  T.  P.  Fleming,  with  his  co- 
defendants  George  B.  Doll,  T.  B.  Fitzgerald, 
and  W.  p.  Fisk,  were  dealing  In  Ice  In  the 
city  of  Butte,  under  the  firm  name  of  ttic 
"Consumers'  Pure  Ice  Company."  During 
the  pendency  of  the  action  Dupuis  for  value 
assigned  his  claim  to  Dorals,  who  was  sub- 
stituted as  plaintiff  in  his  stead.  The  three 
defendants,  other  than  Homing,  defaulted. 
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and,  Judgment  baring  been  entered  against 
tbem,  the  action  proceeded  against  Fleming 
alone  In  tbe  name  of  the  aaaignee.  In  the 
meantime  Fleming  died,  and  tbe  present  de* 
fendant,  his  administrator,  was  snbstltnted 
aa  defendant  in  the  action.  Amended  and 
anpplemental  pleadings  were  flled  to  meet  the 
dianged  relations  of  tbe  parties.  Upon  a 
trial  in  tbe  district  court  plaintiff  had  Judg- 
ment. This  appeal  is  from  the  Judgment  and 
an  order  denying  defendant  a  new  trlaL 

The  Issne  presented  by  the  pleadings  and 
tried  by  the  district  court  was  whether  the 
estate  of  T.  P.  Fleming  Is  liable  tar  the 
amount  of  plalntitrB  claim;  the  administra- 
tor alleging  that  It  grew  out  of  dealings  be- 
tween Dupuls  and  the  Consumers'  Pure  Ice 
Company  prior  to  the  time  when  T.  P.  Flem- 
ing became  a  copartner.  E^or  is 'assigned 
jjpojx  tbe  action  of  the  district  court  In  re- 
fusing to  grant  the  defendant  a  postponement 
of  the  trial,  in  admitting  evidence,  and  in 
submitting  certain  Instructions  to  the  Jury. 
Contention  Is  also  made  that  the  evidence  Is 
Insufilclent  to  sustain  the  verdict 

1.  When  the  cause  was  called  for  trial,  the 
plaintiff  by  leave  of  court  filed  an  amendment 
to  tbe  complaint,  by  which  be  Incorporated 
therein  the  necessary  all^atlon  (Code  Civ. 
Proc.  8S  2612)  that  his  claim  bad  been 
presraited  to  the  administrator  of  Fleming 
for  allowance  within  tbe  time  prescribed  by 
law.  and  bad  been  by  him  rejected  (Code 
Civ.  Proc..  I  2604),  Cooiuel  for  defendant 
moved  for  a  postponement  of  the  trial  for  20 
days  to  enable  him  to  prepare  an  amended 
answer.  The  ground  alleged  was  surprise; 
but  counsel,  though  asked  by  the  court  to 
show  wherein  he  was  taken  by  snrprlse, 
declined  to  do  so.  Tbereupon  the  court  over- 
ruled the  motion,  but  po8:tponed  farther  hear^ 
Ing  until  the  opening  of  the  afternoon  session, 
when  the  trial  proceeded.  Defendant  alleges 
Iffejudidal  error.  Under  section  774  of  tbe 
Code  of  Civil  Procedure  the  court  had  discre- 
tlonary  power  to  permit  the  amendment 
under  such  terms  as  It  deemed  Just  and 
proper.  This  it  did.  It  does  not  appear  that 
defendant  was  surprised  by  the  presentation 
of  an  issue  which  he  could  not  meet,  or  tliat 
be  did  not  meet  It  with  all  the  evidence 
available  In  any  event.  In  the  absence  of  an 
affirmative  showing  of  an  abuse  of  discretion 
by  which  prejudice  was  suffered,  the  assign- 
ment must  be  held  to  be  without  merit 
Johnson  V.  Butte,  etc.,  Co.,  18  Mont  288, 
34  Pac  87;  Montana  Ore  Fur.  Oo.  v.  Boston 
&  Mont  C.  C.  &  S.  M.  Co.,  2T  Mont  288,  70 
Pac.  1114;  Christiansen  v.  Aldrich  et  al., 
80  Mont  446,  76  Pac.  1007. 

2.  For  the  purpose  of  showing  that  his 
claim  bad  been  presented  to  tbe  administra- 
tor and  rejected  by  him,  the  plaintiff,  over 
objection  of  defendant,  was  permitted  to 
Introduce,  with  other  evidence,  the  original 
claim  found  in  the  flies  of  the  district  court 
In  the  matter  of  the  estate  of  T.  P.  Fleming, 
with  tbe  indorsements  thereon.  Tbe  objec- 


tlons  made  were  that  the  claim  was  not  prop- 
erly verified  by  affidavit,  that  there  was 
not  attached  to  It  a  copy  of  the  instrument 
njmn  which  It  was  founded,  and  that  it  did 
not  ap[>ear  therefrom  that  It  had  been  re- 
jected. Error  is  allured  In  this  regard.  The 
claim  as  presented  to  the  administrator  was 
supported  by  the  affidavit  of  both  Dapuis 
and  Dorals.  The  affidavit  of  Dorais  was  in 
form  and  effect  such  as  Is  required  by  sec- 
tion 2004,  supra,  except  that  It  closed  with 
the  words  "to  the  knowledge  of  said  claim- 
ant" instead  of  "to  the  knowledge  of  the 
affiant,"  tbe  words  used  in  the  statute.  This 
section  permits  a  claim  to  be  presented  by 
the  claimant  himself,  or  by  some  one  in  bis 
behalf.  When  preirated  by  another  In  his 
behalf,  the  accompanying  affidavit  must  set 
forth  the  reason  why  the  claim  is  so  present- 
ed. In  such  a  case  the  statements  must  be 
to  the  knowledge  of  the  "affiant"  But,  wben 
the  claimant  acts  for  himself,  the  term 
"claimant"  meets  all  the  requirements  of  tbe 
statute,  for  tbe  affiant  and  the  claimant  are 
one  and  the  same  person.  The  affidavit  In 
question  was  sufficient.  But  to  make  tbe 
matter  doubly  sure,  the  claim  bad  the  affi- 
davit of  Dupuls  attached  also.  To  this  ex- 
tent the  plaintiff  went  furtbw  than  tbe  stat- 
ute requires.  In  the  ntwence  of  a  demand  by 
the  administrator  of  satisfactory  vouchers 
or  other  proofs  In  support  of  tbe  claim  under 
the  provisions  of  section  2604,  supra.  It  does 
not  appear  that  any  such  demand  was  made 
in  this  instance.  Tbe  cause  of  action  stated 
In  tbe  complaint  Is  for  a  balance  due  on 
a  settlmient  between  Dnpnls  and  the  Con- 
snmer's  Pure  Ice  Company,  a  copartnership 
consisting  of  T.  P.  Fleming  and  others.  Tbe 
evidence  shows  that  in  December,  1880,  and 
February,  1000,  the  firm,  Fleming  not  then 
being  a  member,  had  entered  into  written 
contracts  with  Dupuis  for  the  sale  and  deliv- 
ery of  ice,  and  that  after  delivery  to  the 
amount  of  3,2S8%  tons  these  contracts  were 
abandoned,  and  upon  a  settlement,  not  under 
the  t«rms  of  the  contract  but  by  way  of  a 
compromise  by  which  Dupula  agreed  to  take 
lees  for  the  amount  delivered  than  be  would 
have  been  entitled  to  otherwise,  the  amount 
agreed  upon  as  due  was  $2,205.  It  was  then 
orally  agreed  that  this  amount  should  be 
paid,  one-third  In  March,  one-third  on  May 
1st  and  the  balance  on  July  1,  1900.  The 
claim  thus  appears  to  have  been  due,  not  up- 
on the  contracts  or  either  of  them,  but  upon 

I  the  oral  agreement  the  result  of  which  was 
an  account  stated.  Such  being  the  case,  the 
claim  was  not  "founded  on  a  bond,  bill,  note 
or  other  Instrumrat,"  within  tbe  meaning  of 
section  2607  of  the  Code  of  Civil  Procedure, 
which  appellant  cites.  Touching  the  rejec- 
tion of  the  claim.  It  appears  that  It  was 
presented  within  the  required  time,  at  tbe 
office  ot  tbe  attorney  of  tbe  administrator 
in  accordance  with  the  requirements  of  the 
published  notice  to  creditors.   The  attorney, 

I  under  the  direction  of  tiie  admlnlatrator. 
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Indorsed  the  claim  "rejected,"  and  eigned  tbe 
administrator's  name.  This  was  a  sufficient 
compliance  with  the  statute.  Oode  Glv.  Proc. 
I  2606.  Bat,  eren  If  the  administrator  had 
neglected  to  indorse  It  at  all,  the  plaintiff 
had  bis  option,  after  the  lapse  of  10  days 
from  the  date  of  presentation,  to  regard  such 
n^llffence  as  a  rejection  and  to  proceed  ac- 
COTdingly. 

Contention  la  made  that  the  court  erred 
In  overruling  tbe  defendant's  objection  to 
the  testimony  of  one  Martin  Johnson  touch- 
ing the  assignment  of  tbe  claim  by  Dupula 
to  DoralB.  This  Trltness  testifled  to  a  con- 
versation had  by  Dorals,  Fleming,  and 
Dnpuls  in  hlB  presence,  In  which  it  was 
agreed  that,  since  Dapuis  was  Indebted  to 
Dorals,  Fleming  might  pay  to  Dorals  the 
amount  due  to  Dnpnfs  from  the  Ann.  Flem- 
ing agreed  for  the  firm  to  do  this.  The 
objection  was:  "We  object  to  any  testimony 
b^g  given  as  to  this  assignment  of  this 
account  from  Louis  Dupuls  to  D.  Dorals." 
[f  the  court  had  sostalned  this  objection, 
the  case  would  have  been  at  an  end.  The 
fact  that  the  assignment  had  been  made  was 
put  In  Innie  In  the  pleadings;  for  It  was  al- 
leged in  the  complaint  and  denied  In  the 
answer,  and  It  would  have  beea  impossible  to 
prove  It,  whether  made  orally  or  In  writing. 
Even  if  a  written  assignment  had  been  pro- 
duced. It  would  have  been  necessary  to  prove 
its  execution  by  the  testimony  of  some  one 
before  It  could  liave  been  Introduced.  The 
purpose  of  counsel  In  making  the  objection, 
as  appears  elsewhere  in  the  record,  was  to 
exclude  oral  evidence  of  the  assignment,  for 
tbe  reason  that  it  bad  been  made  in  writ- 
ing. The  objection  was  too  broad.  The  evi- 
dence was  competent  in  any  ev«it  to  show  an 
admission  of  Indebtedness  by  Fleming,  and 
for  this  reason  it  should  not  have  been  ex- 
cluded altogether.  It  would  have  been  prop- 
er to  limit  the  effect  of  the  evidence,  either 
by  a  ruling  made  at  tbe  time  or  by  a  suitable 
Instruction  submitted  to  tbe  jury,  bad  counsel 
BO  requested;  but,  as  counsel  made  no  such  re- 
quest, he  may  not  be  heard  to  allege  error 
upon  the  ruling,  tsta  a  motion  was  made 
to  strike  out  this  testimony  of  Johnson  and 
that  of  D.  Dorals  upon  the  same  subject; 
the  ground  of  tbe  motion  being  In  ^ect  the 
same  as  that  of  the  objection  to  the  testi- 
mony of  Johnson.  Tbe  evidence  of  Dorals 
was  clearly  Incompetent,  because,  being 
plalnttfF  In  the  case  as  assignee  of  the  claim 
against  the  estate,  he  oould  not  be  a  witness 
in  tlie  acti<m  agaiiut  tbe  administrator. 
Bven  a  general  objection  to  his  testimony 
would  have  toe&i  sufficient  to  exclude  It 
Seas.  Laws  1897.  p.  245.  But  the  motion 
was  too  broad,  since  It  Included  all  tbe  evi- 
dence of  both  witnesses.  Such  being  tbe  case, 
and  the  evidoice  of  Johnson  being  competent 
tot  txte  purpose  the  court  was  not  in  error 
In  denying  It. 

3.  The  criticism,  of  the  Instructions  made 
by  couns^  have  to  do  ratbo:  with  the  suffi- 


ciency of  the  evidence  to  go  to  the  jury  than 
with  their  correctoess  as  propositions  of  the 
law  applicable  to  tlie  case  It  is  not  nec- 
essary to  discuss  them  further  than  to  re- 
mark that,  though  brief,  they  fairly  submit- 
ted the  case  to  the  Jury  upon  the  Issue  tried. 

4.  The  evidrace  was  sufficient  to  go  to  tbe 
Jury,  thougli,  to  establish  the  alignment  of 
the  claim  in  suit  by  Dupuis  to  Dorais,  the 
plalntltf  did  not  present  tlie  beet  erid^ce. 
The  assignment  was  In  writing,  but  ttie 
writing  had  been  lost  This  was  clearly 
established.  Instead  of  ofTering  evld^ce  of 
its  contents,  the  plaintlfT  relied  upon  tbe  tes- 
timony of  Johnson  and  Dorais  as  to  the 
agreement  made  by  Fleming,  Dorais,  and 
Dupuls  heretofore  referred  to,  and  the  affi- 
davit of  Dupuis  attached  to  the  claim  pre- 
sented to  the  administrator  for  allowance, 
in  which,  t)ealdes  deposing  to  the  matter  re- 
quired by  the  stotute,  Dupuis  swore  that  the 
claim  belonged  to  Dorais.  This  evidence 
was  before  the  jury  without  legal  objection 
or  limitation  as  to  its  office  In  the  case,  and 
was  sufficient  to  Justify  a  finding  for  plaintiff 
of  the  fact  that  he  Is  the  owner  of  the  claim. 

D.  Tbe  point  was  made  in  the  oral  ar^- 
ment  that  the  Judgment  is  not  in  accordance 
with  the  verdict  of  the  jury.  This  point  Is 
also  argued  somewhat  In  the  brief.  The 
contention  made  Is  that  the  verdict  of  the 
jury  was  for  $1,470,  without  Interest,  while 
the  court  entered  Judgment  for  this  sum, 
together  with  Interest  from  April  23.  1902, 
at  tbe  rate  of  8  per  cent,  per  annum,  thus 
Increasing  the  vK*dict  of  the  jury  without 
warrant  of  law  to  $1,699.  This  point  Is  dis- 
posed of  by  the  remark  that  the  error.  If  It 
be  such,  is  not  assigned  in  the  brief  in  com- 
pliance with  tbe  requirement  of  subdivision 
3  of  rule  10  of  the  rules  of  this  oourt  ^  Pae^ 
Til),  and  may  not  be  considered. 

The  Judgment  and  orOer  are  afOnned. 

Affirmed. 


UILBUBN  and  HOLLOW  AT,  JJ.,  coocor. 


POINDEXTER  &  ORR  LIVE  STOCK  CO. 
V.  OREGON  SHORT  LINE  R.  CO. 
(Supreme  Court  Of  Montana.   Dec.  18, 1905.) 

1.  EviDENcx— Res  Gestx. 

In  an  action  against  a  railroad  company 
for  killing  an  animal,  tbe  testimony  of  a  wit- 
ness that  the  section  boss  showed  him  where  tbe 
animal  was  when  struck,  and  stated  that  after 
it  was  struck  he  killed  it,  was  not  adn^Ible 
as  res  gestae. 

[Ed.  Note. — Tox  cases  In  point,  see  voL  30^ 
Cent  Dig.  Evidence,  }  867.] 

2.  Tbial— Stbikino  Out  Bvidenoi. 

Where  evidence  is  admitted  without  objec- 
tion, and  the  witness  Is  cross-examined.  It  can- 
not be  stricken  out  on  motion. 

[Ed.  Note. — For  cases  In  iraint,  see  vol.  46;, 
Cent.  Dig.  Trial.  H  242-244.1 

8.  Railboaos  —  KnxiNo  Stock— ETinzncB— 

Under  Code  OIv.  Proc.  S8  770.  778,  provid- 
hig  that  no  variance  Is  to  be  deemed  material 
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onlesfl  it  actaally  misleadi  the  adverM  pftrt7  to 
hiB  prejadice,  and  that  do  judgment  shall  be  re- 
versed by  reason  of  any  defect  In  the  proceed- 
ings which  does  not  affect  the  substantial  rights 
of  the  parties,  where  the  complaint  in  an  action 
against  a  railroad  company  charges  that  defend- 
ant killed  an  animal,  proof  that  it  was  inured 
and  killed  by  the  section  boss  to  end  its  suffering 
was  not  such  material  variance  as  to  require 
reversaL 

4.  Sake  —  iNarBuonon— Pbdu  Faozi  Psoof 

or  NBaLIGKNCB. 

In  an  action  aKalost  a  railroad  company 
for  kiUins  an  animal,  an  instruction,  under  Oiv. 
Code,  8  861,  that  if  the  animal  was  killed  as  al- 
leged the  law  presumed  such  killing  to  have 
been  the  result  of  defendant's  n^ligence,  was 
not  improper  because  the  proof  showed  that 
the  animal  was  injured  ana  killed  by  tbe  sec- 
tion boss. 

Milbum,  J.,  dissenting. 

Appeal  from  District  Court,  Beaverhead 
County;  M.  H.  Parker,  Judge. . 

Action  by  the  Polndexter  &  Orr  Lire  Stock 
Company  against  the  Oregon  Short  Line  Rail- 
road Company.  From  a,  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Jno.  O.  Willis,  for  appellant  H.  R.  Melton 
and  J.  B.  Poindextw,  for  respondent 

BBANTLT,  a  J.  TUb  action  was  brought 
under  section  951  of  the  CItII  Code  to  obtain 
a  judgment  for  the  value  of  a  bull,  for  that 
the  defendant  corporatlcm,  operating  a  rail- 
road within  the  state  of  Montana,  so  negli- 
gently managed  Its  locomotive  and  cam  that 
tbe  same  ran  against  and  oret  said  bull  and 
killed  and  destngred  the  sam^  to  the  damage 
of  plaintiff  In  the  sum  of  f  100.  The  statute 
provides:  "Sea  8S1.  Bvery  railroad  cmpora- 
tUu  or  company  operating  any  railroad,  or 
branch  tbareof,  within  the  limits  of  ttala 
state,  which  sball  n^l^iently  injure  or  kill 
any  horse,  mare,  •  •  •  biril,  •  •  • 
or  any  other  domestic  animal,  by  numlng 
any  uglne  or  engines,  car  or  cars,  over  or 
against  any  such  antnuU,  shall  be  liable  to 
tbe  owner  of  such  animal  for  the  damages 
sustained  by  sudti  owner  by  reason  thereof. 
•  *  *  "  It  farther  provides  that  proof  of 
the  injury  or  killing  shall  be  prima  facie 
proof  <rt  negligence.  At  the  dose  of  idaln- 
tUTs  case  tbe  defendant  moved  for  a  nonsuit 
-on  tbe  grounds:  (1)  That  tbe  complaint  does 
not  state  a  cause  of  action;  and  (2)  that  the 
evidence  does  not  tbow  that  the  defendant 
or  any  of  its  servants  or  employes,  did  in- 
jure or  kill  the  animal  in  question.  The  mo- 
tton  being  denied  and  dMtendant  declining  to 
offer  any  evidence,  the  cause  was  submitted 
to  the  Jury,  wUch  found  a  vwdlct  for  plain- 
tiff. Judgment  was  entered  accordingly. 
The  defendant  has  appealed  from  the  Judg- 
m«t  Its  validity  is  assailed  on  three 
gronnds:  (1)  That  the  court  wred  to  defend- 
ant's prejudice  In  refusing  to  strike  out  cer- 
tain evidence;  <2)  in  overruling  the  motion 
for  mmantt;  and  ^  in  submitting  to  the  Jury 
a  certain  instruction. 

1.  One  4>riAUe  was  called  as  a  witness. 
He  stated,  among  other  things,  that  sbortly 
after  the  accident  he  came  to  the  place 


where  it  occurred  and  found  there  the  section 
crew;  that  he  saw  tbe  animal  and  knew  it  to 
be  the  proper^  of  the  plaintiff;  that  the  sec- 
tion boas  pointed  out  to  him  the  place  where 
it  was  when  strudc  by  the  train,  and  told 
him  that  after  the  animal  had  been  struck,  he 
(the  section  boss)  had  "knocked  him  in  tbe 
head."  From  other  testimony  It  appears 
that  the  animal's  back  was  injured,  and  that 
the  section  crew,  being  of  tbe  opinion  that 
it  would  die  in  any  event  killed  it  to  end  its 
sufferings.  This  evidence  was  admitted 
without  objection,  and  the  witness  was  fully 
cross-examined.  Thereupon  a  motion  was 
made  to  strike  out  the  evidence  In  so  far  as 
It  detailed  tbe  statements  made  by  tbe  sec- 
tion boss,  on  tbe  ground  that  it  was  hearsay 
and  Incompetent  This  evidence  was  clearly 
incompetent  upon  any  theory.  Tbe  declara- 
tions of  the  section  boas  were  not  a  part  of  the 
res  gestffi.  They  wffl-e  not  admissible  as  such 
under  the  statute  <Code  Olv.  Proc.  {  3126), 
for  they  were  not  concurrait  with  the  main 
transaction — tbe  accident — nor  did  they  spring 
from  it  as  spontaneous,  voluntary  statements 
induced  by  It  and  explanatory  of  It  While 
tbe  declarations  or  admissions  of  an  s^ent 
are  admissible,  as  against  his  principal, 
when  made  within  the  scope  of  hia  authority 
and  accompanying  the  act  upon  which  It  Is 
sought  to  charge  his  principal,  after  a  trans- 
action has  been  closed,  bis  subsequent  dec- 
larations are  narratlTe  of  a  past  transaction 
and  are  mere  hearsay.  Ryan  v.  Gilmer.  2 
Mont  517,  25  Am.  Rep.  744;  Hogan  v.  Kelly 
et  al.,  29  Mont  485,  75  Pac.  81;  Durkee  v. 
Central  Pac.  Ry.  Co.,  69  Cal.  533,  11  Paa  180, 
68  Am.  Hep.  562.  The  declarations  under 
consideration  do  not  even  have  the  merit  of 
being  those  of  an  agent  who  had  control  or 
management  of  the  train.  So  far  as  the  re- 
lation of  the  section  boss  to  tbe  matter  of 
the  running  of  the  train  was  concerned,  he 
stood  as  a  stranger  to  the  accident  in  ques- 
tion. The  running  of  trains  was  a  matter  en- 
tirely beyond  the  scope  of  his  authority.  Up- 
on no  theory,  then,  could  bis  declarations  be 
treated  In  any  other  light  than  that  of  a 
stranger  who  witnessed  the  accident  But 
though  this  Is  true,  It  does  not  follow  that 
the  court  erred  In  refusing  to  strike  out  tbe 
evidence.  Counsel  sat  by  and  permitted  tbe 
evidence  to  be  heard  wltbout  objection.  He 
cross-examined  the  witness,  though  it  was 
apparmt  from  tin  b^:innlng  that  bis  testi- 
mony was  hearsay.  It  was  also  apparent 
for  what  purpose  it  was  Introduced.  Then, 
for  the  first  tlme^  he  endeavored  to  have  It 
excluded.  Had  objection  been  made  to  Ita 
Introduction,  the  court  would  doubtless  have 
excluded  it  As  it  was,  the  effort  to  have  it 
excluded  came  too  late.  "Tbe  practice, 
whether  In  dvll  or  oimlnal  cases,  of  delib- 
erate^ permitting  evidence  to  be  given  with- 
out objection  in  tbe  first  install  and  then 
moving  to  strike  it  out  on  grounds  which 
might  readily  hare  been  availed  of  to  exclude 
it  whm  offered.  Is  not  to  be  tolerated." 
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People  T.  Long,  43  CaL  444.  See,  also,  People 
T.  Hamarlo.  84  Cal.  484,  24  Pac  283;  People  v. 
Xelson,  85  Cal.  421,  24  Pa&  1006;  Wheelodc 
v.  Godfrey,  100  CaL  678,  85  Pac.  817.  Qom- 
plalDt  Is  made  tbat  a  like  error  was  oonunit- 
ted  by  the  court  In  refusing  to  strike  out  testi- 
mony of  Walter  Polndexter  to  the  same  or 
similar  declarations  of  the  section  boss. 
The  record  does  not  show  tbat  any  Bucb  mo- 
tion was  made 

2.  Contention  la  also  made  that  the  com- 
plaint does  not  state  a  cause  of  action  under 
the  statute.  In  this  contention  we  think 
counsel  Is  In  error.  It  states  a  cause  of  ac- 
tion under  the  statute  for  the  negligent  kill- 
ing of  an  animal.  The  contention  Is  made, 
however,  that,  since  the  allegation  of  the 
complaint  Is  that  the  defendant  killed  and 
destroyed  the  animal  in  question,  and  the 
evidence  tends  to  show  that  It  was  only  in- 
jured, but  that  It  was  killed  by  the  section 
bws  to  end  Its  suffering,  the  court  In  not 
sustaining  the  motion  for  nonsuit  committed 
error.  Contention  1b  also  made  tbat  the  evt* 
dence  does  not  show  that  the  injury  was 
done  by  the  engine  or  cars  of  the  defendant. 

It  Is  true  tbat  there  Is  a  variance  between 
tbe  proof  and  the  allegation  in  the  pleading ; 
but  it  Is  manifest  that  tbe  injury  to  the 
animal  was  tatal,  and  that  for  all  practical 
purposes  it  was  killed.  In  otho'  words,  tbe 
proof  tends  to  establlsb  tbe  fact  tbat  the 
killing  by  tbe  section  boss  merely  hastened 
what  would  lneTitid)l7  bare  been  tbe  ultimate 
consequence  of  the  injury.  Section  770  of 
tbe  Code  of  Civil  Procedure  provides:  **No 
variance  between  tbe  aUegatlim  in  a  pleading 
and  tbe  proof  is  to  be  deemed  matwlal,  un- 
less it  has  actually  misled  tbe  advme  party 
to  bis  prejudice  In  maintaining  his  action  or 
defoise  upon  tbe  mttlti.  Wbeuerer  it  ap- 
pears that  a  party  has  been  misled,  tbe  court 
may  order  the  pleadings  to  be  amended,  up- 
on 8ucb  terms  as  may  be  jifst"  Evidently 
tbe  def»idant  was  not  misled  by  tills  vari- 
ance. Bubstantial  Justice  was  done  between 
the  parties,  and,  In  view  of  tbe  further  pro- 
vision  of  tbat  Code  (section  776)  "tbat  tbe 
court  must,  at  every  stage  of  an  action,  dis- 
regard any  error  or  defect  In  the  pleadings 
or  proceedings,  wbicb  does  not  affect  tbe 
substantial  rights  of  the  parties,  and  no  jud^ 
ment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect."  we  do  not  think 
the  Judgment  should  be  revmed.  The  plead- 
ings and  proof  must  correspond;  but.  In 
view  of  the  provisions  of  the  statute,  supra, 
It  would  seem  an  exceedingly  tecbnical  ap- 
plication of  this  rule  to  reverse  tbe  Jud^nent 
because  of  this  variance.  Proof  of  an  Injury, 
which  would  Inevitably  result  In  death  to 
the  animal  Injured,  substantially  supports  an 
allegation  of  killing.  Though  the  evidence  is 
not  strong — ^that  tending  diredSy  to  show 
that  the  aiUmal  was  killed  by  being  struck 
by  a  train 'being  In  part  bearaay— yet,  as- 
suming, as  we  have  done,  tbat  tbe  bearsay 
portion  of  It  Is  prop«*ly  In  thp  case,  and 
that  It  l^ds  to  siqiport  tbe  theory  that  tbe 


killing  was  done  by  the  train  and  not  by 
other  means,  it,  with  this  evidence,  was  snffl- 
dent  to  go  to  the  jury,  and  the  finding  (tf 
the  Jury  thereon  may  not  be  disturbed. 

8.  The  court  instructed  the  jury,  in  sub- 
stance, that,  if  the  bull  was  killed  in  the 
manner  and  form  alleged  in  the  complaint, 
the  law  presumed  such  killing  to  have  been 
the  result  of  defendant's  negligence.  This 
Instruction  declares  the  statutory  rule.  Civ. 
Code,  S  961.  It  is  argued  that,  since  the 
proof  shows  that  the  kllllog  was  actually 
done  by  the  section  boas,  the  instruction  is 
not  applicable  to  the  facts.  In  view  of  what 
has  already  been  said  touching  the  probative 
effect  of  the  evidence  imder  the  allegations 
of  the  complaint,  It  is  apparent  tbat  this  con- 
tention must  be  held  to  be  without  merit 

The  Judgmoit  is  affirmed. 

Affirmed. 

BOLLOWAY.  J.,  concoriL 

MILBURN,  J.  I  dissent  Tbe  statata  im- 
der which  this  action  la  brought  is  apadak 
and  a  complaint  drawn  under  It  must  be 
strictly  within  its  provisions  U  tbe  plalntifl 
desires  to  avail  himself  of  Its  special  ben^ts. 
Where  words  peculiar  and  essential  are  used 
In  the  statute,  tbe  same  ox  words  of  tbe  same 
signification  must  be  employed  in  the  plead- 
big.  Ordinarily,  in  a  damage  suit,  whm 
negligence  most  be  proven  affirmatively,  tt 
must  be  expressly  alleged;  but  In  casea  un- 
der this  BtatutBt  whoi  an  animal  Is  Injured 
or  killed  because  of  vloloit  contact  with  cars 
or  engines,  the  Legislature,  with  q)ecial  re- 
gard for  owners  of  the  animals  who  cannot 
expect  to  find  witnesses  who  saw  the  aoddoit 
and  who  actually  know  under  what  ciroum- 
stances  tbe  animal  was  killed,  has  provided 
tbat  nc^llgaice  will  be  pru^umed  from  tbe 
injury  or  killing  by  sutdi  contact  It  waa 
perhaps  unnecessary  for  the  Legislatun  to 
use  both  wwda,  "Injure"  and  "kill,"  as  tite 
word  "Injure"  would  have  been  suffidait  to 
Include  both  ideas;  but  it  has  used  both 
words.  Tbe  complaint  alleges  tbat  the  ani- 
mal was  "killed  and  destroyed."  Tbe  vord 
"destroyed"  apparently  Is  anotbor  way  of 
trying  to  say  **kllled";  tbat  is,  it  Is  used 
tantologleally.  The  animal  ml^t  be  injured 
and  not  destroyed,  but  it  could  not  be  killed 
without  being  destroyed.  The  evidence  tends 
to  show  that  tbe  bull  was  seriously  Injured, 
probably  fatally;  but  tbls  Is  not  alleged  in 
tbe  complaint  It  was  not  killed  by  the  rail- 
road. It  was  killed  by  a  man  with  a  sledge 
hammer.  Killing  with  a  sledge  bamma  la 
not  killing  by  rontact  with  railroad  rolling 
stock.  The  con^any  Is  not  responsible  fw 
tbe  acts  of  the  slayer  in  tbe  premises :  and.  If 
It  were,  this  action  would  not  lie  under  the 
peculiar  statute  under  such  drcumstances, 
becatue  tiie  animal  was  not  killed  by  contact 
with  the  rolling  stock.  A  suit  of  a  dtft^ 
ent  character  might  be  brou^  and  malzk- 
talned.  Tbp  plaintiff  could  have  ammded 
its  complaint  In  the  court  below  to  GOiiqmrt 
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witb  the  evidence.  It  did  not  offer  to  amend. 
There  was  not  any  sngKeetion  of  an  amend- 
ment Plaintiff  does  not  appear  in  this  court 
by  brief  or  otherwise,  and  I  do  not  think 
that  this  court  ooght  of  its  own  motion  to 
violate  the  roles  of  tbe  English  language 
for  plalni-ifTB  benellL 

In  some  states,  in  case  of  railroad  ac- 
cidents, where  some  people  are  killed  and 
others  serioosly  Injured,  It  ia  provided  by 
law  that  In  case  of  the  killing  of  a  passenger 
the  company  may  not  be  mulcted  In  damages 
In  a  aum  exceeding  $6,000,  leaving  It  to  tbe 
court  and  Jory,  In  suits  for  damages  for  In- 
juries not  resulting  in  death,  to  aasera  against 
tbe  company  such  compensatory  and  punitive 
damages  as  In  reason  and  law  should  be 
found,  in  sums  often  exceeding  $5,000.  If 
a  passenger  receive  Injuries  which  In  all 
probability  would  soon  result  in  his  death, 
and  some  person  should  shoot  blm  dead  in 
order  to  put  blm  out  of  his  misery,  would 
any  court  fbr  one  moment  listen  to  the  plea 
of  tbe  railroad  company  that  It  bad  killed 
tbe  passenger,  and,  therefore,  ought  not  to 
be  mulcted  in  a  sum  exceeding  $5,000,  if 
sued  for  damages  for  tbe  Injury ;  the  patient 
lingering  some  weeks  before  bis  trnglc  kill- 
ing by  a  stranger?  I  think  not  I  do  not 
think  that  tbe  statutes  referred  to  In  the 
opinion  of  the  majority  of  the  court  were 
Intended  by  tbe  Legislature  to  be  invc^ed  by 
us  to  core  In  this  court  mistaken,  orors,  and 
omissions  which  the  plaintiff,  upon  simple 
suggestion  to  the  court  below,  could  have 
cured  by  Inserting  In  his  pleading  words  tell- 
ing what  was  meant  to  be  alleged.  I  think 
the  holding  In  the  majority  opinion  is  a 
bad  precedent  to  he  followed,  possibly.  In 
cases  of  much  more  Importance.  We  should. 
In  my  opinion,  decide  this  case  upon  the 
record  as  made  by  plalnUff  below,  and  not 
upon  what  It  should  have  been,  but  was  not 


I^AWRBNOB  V.  HALYERBBN. 
fRupreme  Oonrt  of  Washington.  Jan.  81, 1906.) 

1.  PABTHiBSinp  —  Existence  of  Relation  — 

BvlOrKCB—SUFnCMNCY. 

In  a  anit  for  the  diasolatioa  of  a  partn^ 
<<hip  and  for  an  accounting,  defendant  answeredi 
d^nylnji  the  partnership,  but  testified  that  plain- 
tiff and  d«fn>dant  intended  to  enter  into  a 
partnership  for  tbe  parchase  of  a  lot  and  tbe 
wection  of  a  building  thereon;  that  defendant 
was  to  furnish  $1,000  cash;  that  plaintiff  was 
to  put  up  a  building  free  from  all  incnmbrances ; 
and  that  defendant  was  to  Bell  the  property  and 
give  plaintiff  his  share.  The  buildinr  was  prac- 
tically coRipIet(>d  under  the  terms  of  the  agree- 
ment, and  defendant  took  posscssinn,  to  the  ex- 
clusion of  plaintiff.  Beld,  that  a  finding  of  tbe 
existence  of  a  partnership  was  JostiSed,  end- 
tiing  plaintiff  to  relief. 

[Ed.  Note. — For  cases  in  point,  see  voL  88, 
Cent.  Dig.  Partnership,  |  76.] 

2.  Kquitt  —  REmmoK  or  JuBiaoiomH  — 
DissoLU'raon   or   Pabinkbship  —  RiUKr 

Awarded. 

A  complaint  alleged  a  partnership  between 
plaintiff  and  defendant  in  the  purchase  of  a  lot 
on  which  a  building  was  to  be  erected,  set  forth 


the  terms  of  the  agreement,  and  alleged  that  de- 
fendant after  the  erection  of  the  building  took 
exclusive  possessioo  of  the  property,  and  prayed 
for  a  dissolution  of  tbe  partnership,  for  an  ac- 
counting, and  tat  judgment  oompuiing  defend- 
ant to  convey  to  pbUnBS.  HM  that  as  canity 
acquired  Jnnsdiction  of  the  action,  it  had  tin 
power  to  compel  defendant  to  convey  a  half  in- 
terest  on  plaintiff  paying  a  specified  sum  foond 
<m  tlie  accounting  to  be  due  defradant 
8.  SPEoino  PisroBHAHci— JuDaHsnr— OoM- 

DITIONB. 

A  judgment  requiring  defendant  to  convey 

Siroperty  to  plaintiff,  on  plaintiff  paying  to  de- 
endant  a  specified  sum,  should  fix  a  definite 
time  within  which  it  should  be  paid. 

[Efd.  Note. — For  cases  in  iralnt,  see  voL  44, 
Gent  Dig.  Specific  Performance.  S  426.] 

A.ppea.1  from  Superior  Court,  King  County; 
Arthur  S.  Grlfiln,  Judge. 

Action  by  John  Lawrence  against  Alexia 
Halveraen.  From  a  Judgment  for  pUlntUE, 
defoidant  appeals.  Modified. 

Sanliftwrry  A  Stuart  tor  appellant   8.  D. 

Wlngate,  for  respondent 

DUNBAR,  J.  The  complaint  alleged,  sub- 
stantially, that  tbe  plaintiff  was  a  contractor 
and  builder  In  the  dty  of  SeatUe;  that  in 
the  month  of  March,  1008,  an  oral  c<mtract 
of  copartnership  was  entered  Into  between 
tbe  plaintiff  and  defendant  by  the  terms  of 
which  contract  It  was  agreed  that  the  co- 
partners should  purchase  a  c«taln  lot  de- 
scribed In  the  complaint;  that  plaintiff 
should  Improve  such  lot  by  grading  It  and 
erecting  thereon  a  house,  tbe  plaintiff  to  per- 
form tbe  work  and  tbe  defendant  to  furnish 
such  sums  as  should  tUereafter  be  agreed 
upon  between  the  parties,  and  that  said 
house  and  lot  should  be  owned  by  the  plain- 
tiff and  defendant  as  copartners;  that 
pursuance  of  said  contract  tbe  plaintiff 
entered  Into  a  contract  for  tiie  pturcbase  of 
the  aforesaid  lot  paid  $30  on  account  and  In 
consideration  thereof,  and  that  on  tbe  lltb 
day  of  April,  1903,  said  contract  of  purchase 
was  consummated  by  the  execution  of  a  deed 
for  the  conveyance  of  tbe  aforesaid  lot  to 
defendant  upon  the  payment  by  the  defrad- 
ant  of  the  sum  of  $605,  being  the  balance  due 
on  account  of  tbe  consideration  money ;  that 
it  was  orally  agreed  by  and  between  tbe 
plaintiff  and  the  defendant  immediately 
after  tbe  execution  of  the  deed  to  the  defend- 
I  ant  that  the  plaintiff,  as  a  part  of  his  share 
I  to  be  contributed  toward  tbe  partnership, 
should  grade  the  lot  and  excavate  for  and 
put  in  a  cement  foundation  upon  which  to 
erect  the  house,  and  that  such  grading  was 
done  and  the  foundation  made;  that  It  was 
afterwards  further  agreed  that  a  certain 
double  flat  building  should  be  erected  to  cost 
about  $2,800,  of  which  amount  tbe  defendant 
should  furnish  $1,000  upon  the  demand  of 
the  plaintiff  as  the  work  progressed,  and  tbe 
plaintiff  should  furnish  the  plans,  together 
with  lumber,  material,  labor,  etc ;  that  in 
accordance  with  tbe  said  agreement  the 
work  of  erecting  the  building  was  begun  and 
progressed,  with  certain  changes  matually 
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•creed  i^oa;  tb$t  Uie  plalntUf  bad  carried 
oat  bla  part  of  tbe  partnership  agreenoit 
iB  erecttog  tbe  said  bnildlng;  that  tbe  de- 
fendant had  expressed  herself  as  well  satla- 
Hed  with  the  work ;  that  on  January  6,  1906, 
the  defendant  took  possession  of  the  bnild- 
lng and  lot  claiming  abaolate  title  and  own- 
ership ther^,  has  had  posseselon  since, 
rinsed  to  accomit  to  plaintiff  tat  his  intereet 
or  profits  in  the  property,  and  denied  any 
right  or  interest  of  the  said  plaintiff  in  the 
property,  and  refused  to  settle  up  In  any 
mannw  whatever,  or  to  convey  to  the  plain- 
tiff his  undivided  one-half  interest  In  said 
property.  The  prayer  la  for  the  dlssoltitloii 
of  the  partnovhip;  that  the  defendant  be 
required  to  pay  to  plaintiff  the  amount  which 
shall  be  found  due  bim  on  account  of  tbe  use 
and  occupation  of  the  said  building  and  lot; 
that  the  defendant  be  directed  and  required 
to  pay  to  the  plalntUF  an  amount  equal  to 
one-half  of  the  costs  of  the  Improy^entSi 
and  be  directed  and  required  to  grant  and  con- 
vey one  equal  undivided  one-half  Interest  In 
and  to  the  land  In  dispute.  A  demurrer  was 
interposed  to  the  amended  complaint  The 
record  does  not  show  what  dl8p0Bltl<ai  was 
made  of  It,  but  [nresnmably  It  was  denied, 
as  tbe  defendant  Interposed  an  answer  to 
the  am^ded  complaint.  Tbe  answer  is,  In 
effect  a  general  denial  of  all  the  essential 
allegations  of  the  complaint  The  defendant 
denied  that  she  took  possession  of  the  proi>- 
erty  on  January  6,  1905,  but  said  that  she 
had  continuous  possesBlon  of  the  property 
since  she  bought  th^e  same  In  1903;  she  hav- 
ing admitted  that  she  had  bought  the  same 
and  paid  for  it  herself — In  short  denied  any 
right  or  interest  of  tbe  plaintiff  In  or  to  said 
property,  admitted  that  no  accounting  was 
made,  but  denied  that  She  was  under  any  ob- 
ligation to  make  any  accounting,  and  alleged 
that  the  plaintiff  had  no  interest  right  w 
title  In  one  undivided  one-half,  or  any  other 
Interest,  in  said  house  and  lot  Upon  the 
trial  by  the  court  tbe  facts  were  found  sub- 
stantially as  alleged  In  the  complaint  with 
the  addition  of  the  fact  that  on  the  question 
of  the  accounting,  $631  was  due  the  defend- 
ant from  the  plaintiff  by  reason  of  tbe 
amount  furnished  by  each  and  of  the  paying 
of  the  taxes  and  of  the  bills  paid  generally 
in  the  prosecution  of  the  work,  and  the  Judg- 
ment was  that  the  plaintiff,  upon  the  pay- 
ment of  the  sum  of  $631  to  the  defendant 
was  ^titled  to  a  decree  declaring,  adjudging, 
and  decreeing  blm  the  owner  of  an  equal  tm- 
dlvided  one-balf  interest  in  and  to  all  that 
certain  tract  of  land  described  in  the  com- 
plaint fi%e  from  any  and  all  Incumbrances. 
From  this  Judgment  this  appeal  Is  taken. 

An  examination  of  this  record  shows  con- 
clusively to  our  minds  that  the  court  was 
warranted  in  making  tbe  findings  of  fact 
which  it  did  make.  The  defendant  at  first, 
in  harmony  with  her  answer,  denied  any  in- 
terest of  tbe  plaintiff  In  the  land,  testified 
that  no  partnership  agreement  bad  ever  been 


altered  Into  betweoi  them  In  relation  to  the 
land,  and  that  the  respondNit  had  no  In- 
teeeet  In  tbe  matter,  excepting  that  she  had 
agreed  to  give  him  a  certain  amount  of 
money  for  building  a  certain  kind  of  a  honsa 
Tbls  position  was  afterwards  abandoned,  and 
the  appellant  testified,  in  so  many  words, 
that  tbe  original  idea  was  that  there  was  a 
partnership  ownership  of  the  lot,  and  Qiat 
plaintiff  was  to  contribute  half,  and  they 
were  to  Improve  the  lot  as  they  could  agree ; 
and  she  finally  testified  as  follows,  in  answer 
to  the  question :  "Will  you  Just  state  to  the 
court— probably  the  court  Is  informed,  but  I 
am  not  and  I  would  like  to  know — ^Just  ex- 
actly what  the  terms  of  that  contract  were. 
What  were  tbe  terms  of  that  contract;  Just 
as  briefly  as  you  can?"  "I  was  to  furnish 
$1,000  cash'.  He  was  to  put  up  a  two-story — 
of  five  rooms  In  eadi  story — building  in  first 
class  way  and  manna-,  and  keep  it  free  from 
all  incumbrances  and  debts,  and  I  to  sell 
that  house  and  he  would  get  his  share  when 
that  property  was  sold."  The  testimony  of 
the  appellant  as  a  whole,  outside  of  the 
testimony  of  the  respondoit  and  his  vrlt- 
nessee,  shows  conclusively  that  there  was  a 
partn^^lp  agreement  between  them,  that 
the  house  was  started  and  practically  com- 
pleted under  the  terms  of  the  agreement  and 
that  the  appellant  finally  became  dissatisfied, 
by  reason  of  the  character  of  material  fur- 
nished by  the  respondent  and  the  character 
of  work  which  she  claimed  he  was  doing  and 
the  changes  made  in  the  original  plans,  and 
summarily  ended  the  contractual  relations 
between  tbe  appellant  and  respondent  by 
going  into  the  house  and  taking  possession 
of  the  same,  and,  as  she  says,  throwing  the 
appellant's  tools  out  of  the  bouse.  It  la 
hardly  necessary  to  say  that  a  partnership 
cannot  be  terminated  in  this  manner. 

It  is,  however,  technically  contended  by 
the  appellant  that  Inasmuch  as  this  was  an 
acti(»][  for  a  specific  performance  of  a  con- 
tract and  the  court  found  that  there  was  an 
obligation  on  the  part  of  the  reqxmdeut  to 
pay  the  appellant  $631,  the  performance  of 
tbe  contract  could  not  be  adjudged.  It 
makes  no  difference  what  name  may  be  givoi 
to  an  action  under  our  system  of  pleading, 
whether  In  this  case  the  action  is  denominat- 
ed an  action  for  specific  performance  or  an 
action  for  an  accounting,  or  for  the  dissolu- 
tion of  a  partnership.  The  prayer  In  tbls 
case  seems  to  be  tor  all  three.  Oiur  Code 
provides  what  the  pleadings  shall  consist  of 
in  an  action,  whether  that  action  be  termed 
an  action  at  law  or  an  action  In  equity.  The 
complaint  is  a  plain  and  concise  statment  ot 
facts  constituting  a  cause  of  action,  with  a 
demand  for  the  relief  which  the  plaintiff 
claims.  But  it  does  not  necessarily  follow 
that  If  tbe  plaintiff  demands  relief  it  is  not 
entitled  to  under  the  statement  of  facte  set 
out  In  the  complaint  it  will  not  be  awarded 
any  relief  at  all.  Whatev^  relief  It  Is  en- 
titled to  nndw  tbe  facte  steted,  the  ooort 
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-wlll  award..  Equity  1b  frequently  Invoked 
•for  the  very  pnrpoBe  of  prerraitlng  a  multi- 
pllcit7  of  suits.  The  rules  goTemlng  it  are 
more  flexible  than  the  rules  of  law,  and 
justice  can  be  done  the  parties  in  one  action. 
It  is  frequently  said  that  equity  needs  no 
other  court  to  finish  Its  work,  because  of  the 
rule  tiiat,  when  it  once  takes  Jurisdiction  of 
a  case,  It  will  maintain  jurisdiction  to  the 
end  and  adjudicate  the  rlsbts  of  the  partlas. 
When  a  court  of  tiliancery  acquires  jurlsdlc* 
tion  for  any  purpose,  It  will  as  a  general  rule 
proceed  to  determine  the  whole  cnuae,  al- 
though in  so  doing  It  may  decide  questions 
which  standing  alone  would  furnish  no  basis 
■of  equitable  jurisdiction.  Blspham's  Princi- 
ples of  Equity  (ttth  Ed.)  |  87.  It  Is  a  weU- 
■establisbed  rule  that  equity,  having  taken 
jurisdiction  for  one  purpose,  will  retain  It 
for  others  necessary  to  final  settlemoit  of 
all  matters  Involved  In  the  litigation  between 
the  parties  growing  out  of  and  connected 
with  the  subject-matter  of  the  suit,  and  will 
■decide  all  inddeotal  matters  necessary  to  en- 
able tt  to  make  a  final  determination  of  the 
-whole  controversy.  (Beach  on  Modem  Equi- 
ty Jurisprudence,  vol.  1,  S  21) ;  the  only 
limitation  being  that  the  matters  adjudicated 
must  be  germane  to,  or  growing  out  of,  the 
matter  of  equitable  Jurisdiction,  and  not  dis- 
tinct legal  rights  not  affected  by  adjudication 
of  the  equitable  questions  involved.  This 
liberal  doctrine  has  been  followed  by  the 
courts  In  all  the  Code  states  especially,  and 
also  by  this  court  in  Innumerable  cases.  We 
held  In  Dormltzer  v.  German  Savings  &  Loan 
SodetT.  23  Wash.  190,  62  Pac  662,  that  the 
plaintiff  In  an  equitable  action  would  be  ac* 
-corded  such  relief  as  be  was  entitled  to,  even 
If  the  bill  be  given  a  wrong  name.  And  in 
Jordan  v.  Coulter,  30  Wash.  119,  70  Pac.  257, 
that,  where  defendant  set  up  a  contract  and 
«sked  its  specific  performance  by  way  of 
cross-complaint  to  an  action  against  him  for 
conversion,  the  court  was  warranted  in  de- 
creeing a  cancellation  of  the  contract  when 
it  appeared  to  be  nonenfordble,  although 
plaintiff  did  not  ask  for  such  relief,  undw 
the  rule  that,  when  equitable  jurisdiction 
-attaches  for  any  purpose.  It  extends  to  the 
whole  controversy.  And  in  accordance  with 
this  principle  we  said,  in  McKay  v.  Calder- 
wood.  37.  Wash.  194.  198,  79  Pac.  629,  631: 
"We  have  frequentiy  decided,  in  principle, 
that  under  the  provision  of  the  Code,  litigants 
■cannot  be  expelled  from  the  court  at  one  door 
under  the  burden  of  accumulated  costs,  with 
the  admonition  to  enter  the  court  at  anotho: 
door  with  anoth^  accumulation  of  costs;  but 
that,  whatever  rights  the  plaintiff  has  under 
the  complaint,  conceding  its  allegations  to  be 
true,  will  be  tried  out  by  the  court,  and  the 
proper  judgment  in  the  cause  rendered."  So 
that,  under  the  all^^tions  of  this  complaint, 
which  were  justified  by  the  testimony,  the 
-court  was  authcvlzed  to  enter  the  judgment 
iwhich  it  did  enter  in  the  cause. 

It  la,  howevor,  contanded  by  the  appellant, 


and  w«  Uiink  with  some  show  of  reason,  that 
the  court  should  fix  some  definite  time  wh&n 
the  money  due  appellant  should  be  paid; 
tha^  inasmuch  as  it  is  not  compulsory  upon 
the  re^ndent  to  pay  at  any  time,  it  allows 
him  to  peculate  in  the  value  of  the  proper- 
ty; and  that,  if  the  property  should  become 
valuable  hereafter,  he  could  repay  the  appel- 
lant the  $631  and  have  a  deed  for  half  of  the 
same,  or,  if  he  did  not  consider  that  the 
property  was  worth  that  much,  there  is 
nothing  compelling  him  to  moke  the  pay- 
ment. We  think  it  would  be  notliing  more 
than  Justice  to  compel  the  respondent  to 
promptly  comply  with  the  judgment  of  the 
court  In  the  matter  of  paying  the  amount 
found  to  be  due  from  him,  and  the  judgment 
will  therefore  be  modified  to  the  extent  that 
the  respondent  shall,  within  SO  days  from 
the  filing  of  the  remittitur  In  the  lower  court, 
tender  or  pay  to  the  appellant  the  sum  of 
f631  lawful  money  of  the  United  States; 
and,  if  not  so  paid,  execution  shall  Issue  for 
said  amount  In  favor  of  appellant,  to  be  col- 
lected in  the  manner  provided  by  law,  either 
out  of  other  property  of  the  respond^t  or 
by  the  sale  of  the  respondent's  Interest  In 
the  property  In  controversy. 

As  so  modified,  the  judgmmt  la  affirmed, 
with  costs  to  the  respondent 

MOUNT,  a  3^  and  HABLEY.  EULLER- 
TON,  BUDKIN,  BOOT,  and  CBOW,  JJ„ 
concur. 


LBESON  T.  SAWMILL  PHCENIX  at  aL 

(Suprmne  Court  of  Washington.  Jan.  18, 1906.) 

1.  Master  amd  Sebvaitt — Injubies  to  Sebv- 

AKT — ASSUUFTION  OF  BiSK — PbOMIBB  TO  Rb- 
PAXB. 

Where  a  swvant  complained  of  a  defective 
appliance,  and  was  promised  by  the  superintend- 
ent and  foreman  that  the  same  would  be  re- 
paired as  soon  as  the  servant  finished  the  Job 
he  was  then  working  on,  and  he  reluctantly 
oontlnued  at  work  and  was  injured  before  the 
Job  was  completed  or  the  promised  repairs 
made,  he  did  not  assume  the  risk,  unless  the 
danger  was  so  imminent  that  a  workman  of 
ordinary  prudence  would  have  regarded  it  too 
hasardous  and  would  have  refused  to  operate 
the  machine  under  the  circumstances. 

[Ed.  Note. — For  cases  in  point,  see  voL  84, 
Gent.  Dig.  Master  and  Servant.  H  6B8-640.] 

2.  SAIO — QUE8TX0N8  FOB  JUBT. 

In  an  action  for  Injuries  to  a  servant  work- 
ing with  d^ective  appliances  under  promise  of 
repair,  whether  the  danger  was  so  apparent  and 
imminent  that  he  should  have  declined  to  ose 
the  appliance,  notwithstanding  the  promise  of 
repair,  held  under  the  evidence  a  question  for 
the  jury. 

[Ed.  Note.— For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  S9  1068-108S.J 

8.  Dauages — Pebsohal  Ijtjubixb — Excessive 
Vebdict. 

In  an  action  for  injuries  to  a  servant,  where 
the  only  injury  suffered  by  plaintiff  was  a 
hernia,  and  be  was  otherwise  in  »>od  condition 
and  able  to  do  ordinary  work,  and  the  evidence 
of  physicians  was  that  the  hernia  could  proba- 
bly be  cured  by  an  operation  which  would  not 
cost  nuwe  than  |200  or  9800^  and  should  not 
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oecesaltate  absence  from  work  of  more  than 
six  weeks,  a  verdict  for  $6,500  would  be  reduced 
to  98,500. 

Appeal  frcHU  Saperior  Gonrt,  Spokane 
County;  W.  T.  Warren,  Jndge. 

Action  by  Alfred  Leeson  against  the  Saw- 
mill Phcenlx  and  others.  From  a  Judgment 
for  plaintiff,  defendanta  appeaL  Affirmed  on 
condition. 

R.  J.  Danson  and  Post,  Avery  &  Hlnlna, 
for  appellants.  Gravea  ft  GTaves  and  B.  H. 

Kizer,  for  respondent. 

ROOT,  J.  BesiwDdeDt  instituted  this  ac- 
tion to  recover  damages  for  an  Injnry  sua- 
talned  while  operating  a  lathe  in  the  wood 
turning  department  of  a  mill  owned  by  the 
defendant  mill  company.  The  facts  were 
about  as  follows :  There  was  in  said  depart- 
ment a  small  lathe,  caiutble  of  turning  a  stick 
about  four  feet  in  length,  and  a  lai^  lathe 
to  be  used  upon  sticks  much  longer.  The 
BCddent  occurred  while  the  respondent  was 
operating  the  latter.  Respondent,  Alfred 
LeesMi,  was  the  wood  turner  for  appellant 
Defendant  William  R.  Roy  was  the  super- 
intendent in  charge  of  the  mill  at  the  time 
of  tlie  accident,  and  appellant  John  Peterson 
was  the  foreman.  The  accident  was  alleged 
to  have  been  caiued  by  the  use  of  a  broken 
socket  which  holds  the  rest,  which  steadies 
the  chisel  held  by  the  operator  In  turning 
a  stick.  There  are  two  of  these  sockets 
somewhat  In  the  sbape  of  the  letter  "U" 
The  longer  side  of  the  socket  rests  on  the 
timbers  forming  the  table  and  is  fastened 
down  solid'  by  a  bolt,  the  head  of  whidi 
catches  in  a  groove  extending  down  the  mid- 
dle of  this  brace  or  socket,  and  la  held  down 
by  a  crossplece  under  the  timbers  of  the 
tabla  Extending  from  the  npr^ht  arm  of 
one  of  these  braces  or  sockets  to  the  other 
Is  a  parallel  bar  forming  the  rest  By  rea- 
son of  the  groove  In  the  brace,  the  distance 
of  the  rest  from  the  timber  in  the  lathe  can 
be  regulated  according  to  the  size  of  tlie 
piece  being  turned,  but  when  It  is  set  It  is 
perfectly  solid.  The  timber  to  be  turned,  a 
square  piece  of  wood,  being  fixed  in  the  lathe, 
power  Is  appjted  and  the  clamps  and  the 
stick  they  hold  are  made  to  revolve  with 
great  rapidity  toward  the  rest  The  turner 
takes  a  position  in  front  of  the  rest,  holding 
a  chisel  or  gouge,  which,  with  its  handle,  is 
about  t^'O  feet  long,  in  a  slanting  position 
and  resting  upon  the  rest  The  blade  Is 
turned  upward  and  toward  the  revolving  tim- 
ber, so  tbat  as  It  comes  In  contact  with  the 
chisel,  the  comers  are  cut  off,  and  the  timber 
is  made  round,  beaded,  fluted,  or  otherwise 
shaped  as  the  operator  desires.  The  handle 
projects  below  the  rest,  and  Is  grasped  there 
by  both  hands  of  the  turner.  The  rest  Is 
necessary  to  this  work,  and  must  be  perfect- 
ly solid,  since,  If  It  were  loose  or  wobbly, 
the  chisel  could  not  be  held  flrmly,  and  might 
catch  in  the  revolving  timber,  with  probable 
Injury  t»  tbe  pama  holding  it  At  the  tlma 


of  tbe  accident  one  of  the  socb^  w  braces 
was  defective,  in  that  a  piece  had  been  bro- 
ken out  of  one  side  of  the  arm  resting  on  the 
table  next  to  the  groove,  so  that  the  head  of 
the  bolt  would  not  catch  and  hold  the  brace. 
This  brace  or  sotAet  had  be^  brc^en  for 
some  time;  but  respondent  continued  to  use 
It  without  complaint  until  tbe  day  of  the 
accident,  or,  as  be  maintains,  two  or  three 
days  before  the  accident,  when  he  called 
both  Mr.  Roy's  and  Mr.  Peterson's  attaition 
to  it  During  this  time  be  fastened  tbe  sock- 
et down  by  some  sort  of  a  wooden  contriv- 
ance arranged  by  himself.  When  be  called 
Mr.  Roy's  attention  to  it  Mr.  Roy  tnld  him 
to  take  the  so^et  to  the  office,  and  he  would 
have  it  fixed.  This  Leeson  did  in  t  few 
minutes,  but  later  on  In  the  morning  he 
brought  It  back,  and  used  it  on  anotber  jobi 
When  tbe  superintendent  wait  to  the  office 
to  get  the  rest  to  have  It  fixed  that  same 
morning,  he  fonnd  it  gone,  although  he  had 
seen  it  there  a  little  wlille  before.  Respond- 
ent claims  to  have  returned  It  and  again 
taken  It  after  having  been  told  by  Peterson 
that  he  must  get  out  a  certain  order  at  once, 
which  he  could  only  do  on  tbe  large  lathe. 
Peterson  swears  that  he  did  not  tell  Leeeon 
to  get  the  rest  to  do  the  work,  and  he  did 
not  promise  to  have  It  repaired.  Leeson  pro- 
ceeded to  use  the  bndcen  socket  altboi^h 
he  believed  there  was  some  danger  in  so  do- 
ing. It  was  while  Leeson  was  using  the 
latbe,  after  having  brongbt  back  the  sod^et 
tbe  second  time,  that  the  acddrait  Is  alleged 
to  have  occurred.  It  Is  claimed  that  by  rea- 
son of  tbe  rest  b^ng  loose  the  handle  of 
tbe  chisel  wu  thrown  bade,  bitting  appel- 
lant In  tbe  abdomen  and  rupturing  him.  It 
was  about  noon  at  tbe  time,  and  appellant 
sat  down  and  did  not  begin  work  until  after 
dinner.  He  finished  the  rest  of  the  five  tim- 
bers which  he  bad  begun  to  turn  that  day, 
and  continued  working  for  three  or  four 
days  before  he  went  to  see  a  doctor.  He  did 
not  complain  of  being  hurt  to  Mr.  Roy  till  a 
day  or  two  after  the  accident  He  continued 
to  work  at  the  mill  for  a  few  days  after 
be  had  seen  tbe  doctor.  Plaintiff  Is  an  ex- 
pert wood  turner,  a  married  man  47  years 
old,  and  was  earning  $3.50  per  day.  Tbe 
answer,  by  way  of  affirmative  defense,  al- 
leges that  whatever  Injury  said  plaintiff  sus- 
tained was  caused  by  his  own  negligent  act 
and  that  he,  by  his  own  negligence,  contribut- 
ed to  and  caused  said  injury,  and  that  said 
plaintiff  knew  any  and  all  danger  which  he 
would  and  did  Incur  In  performtog  said  la- 
bor and  voluntarily  assumed  any  and  all 
risk  In  performing  said  work.  A  trial  was 
had  before  a  jury  which  brought  in  a  ver- 
dict of  $5,500  for  the  plaintiff.  Challenges 
to  the  sufficiency  of  the  evidence  and  motions 
for  judgment  were  made  by  appellants  at 
the  close  of  respondent's  case  and  at  the  end 
of  all  the  evidence,  all  of  which  were  over- 
ruled, except  OS  to  Roy.  A  motion  for  a  new 
trial  was  duly  made^  and  denied.  Tbe  court 
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bavlnx  snstained  a  motion  tor  a  noiunit  u 
to  tbe  defimdaDt  William  R.  Roy,  judgment 
of  dtamlasftl  was  entered  aa  to  blm.  Jndg- 
ment  vaa  altered  against  dtfendants  Sawmill 
Pfacenlx  and  Jolm  Peteraon  tor  $5,600,  to- 
'  gether  wltb  costa  Incnrred.  From  tbls  jndg- 
mmt  Bald  defendanta  iqipeal  to  this  court 

Ai^llantB  aaalgtt  error  upon  the  action  of 
the  court  In  giving  certain  Instmctlona  and 
In  refusing  to  give  otbera  requested  by  them. 
Swne  of  the  InstmctlonB  complained  of  wwe 
faulty  or  defective;  but  we  do  not  bellere  tbe 
giving  of  any  of  tbem  waa,  or  was  capable 
of  being,  pr^Jvdidal  to  appellants.  Some  of 
those  requested  tqr  appellants  wen  conect 
statonents  of  law,  but  Inapplicable  to  this 
case^  Others  referred  to  matters  properly 
covered  the  liutructionB  glvok  by  the 
oonrt  We  tbink  that  flie  ctut^  given  fair- 
ly covered  the  cas^  and  that  no  rever^ble 
encft  was  committed  eltiier  in  the  living  or 
refusing  ct  Instructions. 

Error  is  assigned  upon  the  denial  of  the 
motions  made  tor  judgment  at  tbe  close  of 
reqwndenf  8  case  and  at  tbe  terminatlim  of 
all  the  evidence.  There  is  no  doubt  but  that 
respondent  would  be  htid  to  have  aasomed 
the  rtok  of  tbe  danger  that  occaMoned  his 
injury,  were  it  not  that  be  was  working,  as 
he  maintains,  imder  a  promise  to  repair. 
In  fact;  respondent's  connsel  do  not  claim 
otherwise.  Hie  pivotal  question  Is  aa  to 
whether  or  not  respondent  was  worting 
under  a  promise  to  repair  such  as  would 
take  the  case  out  of  the  ordinary  role  of 
assumed  risk.  We  think  that  he  was.  The 
snpnlntendent  inwrnlsed  to  have  the  socket 
repaired  or  r^laced  by  a  new  one  aa  soon  as 
respondent  finished  the  Job  he  was  tiien  work- 
ing on.  Bnt  before  this  rq)alrlng  was  done, 
another  piece  of  wwk  was  presented.  The 
foroman  told  blm  that  it  must  be  done  Im- 
mediately. It  was  necessary,  or  at  least 
reaiMmdent  believed  It  was  necessary,  to  use 
Hie  large  lathe  and  tbe  tffoken  socket  to 
perform  this  wotk.  Respondent  testified 
that  the  foreman  told  him  to  get  and  use 
this  socket  and  It  would  be  repaired  whai 
the  Job  was  completed,  and  he  did  so  very 
relnctantiy.  His  evidence  on  this  point  how- 
ever, Is  somewhat  confused,  and  not  very 
aattetectaiy.  We  think,  however,  that  from 
all  of  I3ie  evldnice  the  Jnry  could  legale 
have  found  that  both  ttie  foreman  and  snper- 
Intendoit  promised  to  rq;>alr  or  replace  thla 
defective  anillftnce,  and  that  respondoit 
continued  to  work  with  the  same  ezpecttog 
tihat  it  would  soon  be  r^aired  or  replaced. 
It  Is  urged,  however,  by  appellant  Oat  the 
promise  does  not  bring  tbe  case  vrlthin  the 
exception  to  the  rule,  tor  tiie  roason  Hiat  they 
did  not  promise  to  make  the  repairs  or 
change  until  a  definite  time  th«eafter,  to 
wit  nnlll  the  Job  was  finished,  Hiat  respond- 
ent was  working  upon,  and  hence  .that  the 
promise  was  not  effective  as  to  the  piece  of 
work  he  was  then  engaged  upon.  We  cannot 
uphold  tbls  contention.  Neither  of  tbe  Jobs 


mentioned  required  mndi  time— one  but  a 
few  hours,  the  otiier  about  one  day.  Believ- 
ing that  the  socket  would  be  r^ired  or 
replaced  wltbln  a  few  days,  he  was  Justified 
In  trying  to  work  with  tbe  broken  appliance, 
unless  the  danger  from  It  was  so  Imminent 
that  a  woAman  of  ordinary  pmdence  would 
have  regarded  It  too  hazardous,  and  have 
refused,  for  that  reason,  to  so  use  It  He 
admits  that  be  knew  then  was  some  danger 
to  be  apprcAiended,  but  did  not  regard  Injury 
therefrom  as  probable.  We  cannot  say,  as  a 
matter  of  law,  that  the  danger  was  so  ap- 
parent and  imminent  that  he  should  have 
declined  to  use  the  broken  socket  notwith- 
standing tbe  promise  to  repair  or  roplace. 
Ordinarily  Intelligent  reasonable,  falr- 
ro.Inded  men  mlgbt  properly  differ  upon  this 
proposition.  Hence  It  was  a  question  for  the 
Jury.  That  body  having  found  the  Issue  In 
favor  of  respondent,  and  the  trial  court 
having  upheld  toe  verdict,  we  feel  bound 
thereby. 

Appellants  Insist  that  tbe  verdict  Is  ex- 
cessive. We  think  tbe  contention  must  be 
sustained.  Respondent  placed  upon  tbe  wit- 
ness stand  two  physicians,  one  of  these  was 
Dr.  Baker,  who,  among  other  Iblngs,  stated 
as  follows:  "I  think  as  a  rule  the  majority 
of  men  with  ruptores  aro  fairly  comfortable 
with  a  tmsB.  others  again  are  not  comfort- 
able. •  •  •  I  don't  know  about  the  per^ 
centage,  but  I  think  the  majorl^  are  able  to 
engage  In  physical  »erclse  and  carry  on 
some  light  occupation."  And  upon  cross- 
examination  testified:  **As  applied  to  the 
risk  to  llto.  If  the  mjitun  Is  constanUy  k^ 
within  the  abdominal  walls  by  a  truss,  there 
Is  iwactlcally  little  danger  of  any  serious 
complication  as  far  as  life  Is  cfmcemed.** 
The  other  was  Dr.  Oatterson,  vrbo  upon 
direct  examination  was  asked  the  following 
questlra,  and  answered  as  indicated:  "Q. 
About  what  probability  of  recovery  would 
tbera  be?  Are  you  able  to  state  it  any  more 
definitely  than  you  have?  A.  Oh,  I  should 
Judge  that  at  least  7S  per  cent  of  these 
cases  an  permanently  cured.  Many  of  them 
aro  cured  for  the  time  being,  bnt  to  a  year  or 
two  toe  rupture  retoms  i^ln;  tbe  tissue 
gives  way  and  they  have  tbe  same  condition 
back  again."  And  upon  cross-examtoatlon 
answered  questtons  as  follows:  "Q.  About 
what  length  of  time  does  It  teke  a  patient  to 
recover  from  an  operation  of  this  kind?  A. 
Oh,  a  patient  usually  geto  up  in  two  weeks  or 
three  vreeks;  but  it  is  usually  necMsary  tor 
tiiem  to  keep  pretty  quiet  tor  six  weeks  or 
two  montos  beforo  they  an  able  to  be  around 
very  much  or  to  do  work.  Q.  And  after  that 
if  then  is  a  recovery,  they  an  substontlally 
to  a  normal  condition,  an  toey  not?  A. 
Tes;  a  very  good  condition.  *  *  *  Q. 
And  I  will  ask  you  If,  In  your  judgment,  an 
operation  could  be  successfully  performed 
upon  him?  A.  I  think  so.  •  •  •  Q.  I 
will  ask  you  If,  to  your  Judgment  you  could 
not  take  tols  man  and  perform  an  opentton 
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upon  him,  and  make  falm  practically  In 
normal  condition.  In  your  Judgment?  A. 
Yes;  8o  far  as  I  can  see.  I  see  no  reason 
why  It  could  not  be  done.  •  •  *  Q.  Isn't 
It  a  fact,  as  shown  by  the  medical  anthorl- 
tles,  that  one-sixth  of  the  population  are 
sutTerlng  with  rupture?  A.  Tes;  I  think 
that  Is  correct  •  •  •  Q.  Doctor,  this 
operation,  assuming  that  It  was  all  suc- 
cessful, and  so  on,  what  would  It  cost  for 
nurses,  medicines,  doctors,  and  hospital  feee, 
and  so  on?  A.  Oh,  somewhere  in  the  neigh- 
borhood of  9200  or  9800;  between  9200  and 
$300  maybe." 

The  appellants  placed  upon  the  witness 
stand  one  Dr.  Bsslg.  At  the  close  of  this 
doctor's  testimony  the  counsel  for  respondent 
admitted  In  open  court  that  another  medical 
expert  whom  the  appellants  were  Intending 
to  call  as  a  witness  would.  If  called,  testify 
In  substance  the  same  as  Dr.  Esslg.  And 
said  counsel  for  respondent  also  In  open  court 
made  the  following  statement:  "I  am  willing 
to  take  Dr.  Esslg's  testimony  as  correct  I 
think  he  exaggerated  a  little,  but  I  am  wUl- 
Ittg  to  take  his  testimony  as  stating  the  medic- 
al facts  In  the  case  if  It  will  save  you  any 
time."  Dr.  Essig,  among  other  things,  testi- 
fied as  follows!  "He  has  a  rupture  of  the 
right  side,  what  we  call  an  'Inguinal  hernia'; 
that  Is,  a  hernia  that  passes  through  a  ring, 
what  we  call  the  'internal  ring.'  *  •  * 
Q.  Now,  I  win  ask  yon  to  state  what  he 
can  use.  If  anything,  for  the  purpose  of  en- 
abling him  to  work?  A.  He  can  wear  a 
truss,  or  he  can  have  an  operation  performed 
upon  It  to  make  a  permanent  cure.  The 
truss,  of  course,  Is  something  that  supports 
and  prevents  It  from  coming  Into  the  canal 
at  all.  Q.  What  was  his  general  physical 
condition?  A.  Good.  After  the  examination 
I  asked  him  If  there  was  auTthlng  else.  He 
said  absolutely  nothing,  excepting  that  Q. 
What  was  bis  appearance  as  to  being  In 
normal  condition  In  flesh  and  all?  A.  He 
appears  to  be  In  a  healthy  condition,  &b16» 
from  the  condition  of  the  rings.  Q.  I  will 
ask  you  state  to  the  Jury,  from  the  exami- 
nation which  you  made  and  from  your  talk 
with  him,  whether  In  your  Judgment  be  can 
wear  a  truss  and  would  then  be  able  to  work 
and  perform  the  ordinary  occupation  which 
he  follows  of  a  turner?  A.  I  discovered  no 
reason  why  be  might  not  do  It;  none  what- 
ever. Q.  I  will  ask  you  what  percentage  of 
people  the  medical  authorities  show  to  be 
suffering  with  rupture?  A.  In  perhaps  about 
16%  per  cent,  of  the  people  that  you  meet 
upon  the  street,  where  there  is  no  family 
history  of  hernia  preceding — I  meau  In  the 
ancestry — have  hernias,  or  about  22%  per 
cent,  of  people  whose  ancestors  have  had 
hernia  have  It;  about  16%  per  cent  of  those 
who  give  no  ancestral  history  have  It  In 
other  words,  about  16%  per  cent  of  the 
people  that  you  meet  in  common  every-day 
life  are  afflicted  with  hernia.  ♦  •  •  Q.  I 
wlU  ask  you  to  state  to  the  Jury  whether  or  not 


In  your  opinion  as  a  surgeon  a  skillful  snrgeoi^ 
could  perform  a  successful  operation  upon 
this  plaintiff  and  cnre  him  of  this  rupture — 
make  him  fully  cured?  A.  I  discovered  no 
reason  whatever  to  Indicate  otherwise.  Q; 
About  how  long  a  time  would  It  take  from 
the  time  of  the  operation?  A.  I  make  It  & 
rule  In  my  own  cases  to  keep  them  In  bed 
about  three  weeks  after  an  operation.  I 
keep  them  longer  after  hernia  operations 
than  others  because  you  are  trying  to  close 
a  natural  canal  in  it  and  yon  want  ,  to  be 
sure  that  your  adhesions  are  all  perfect;  so 
I  usually  keep  them  three  weeks.  A  great 
many  keep  them  about  two  weeks.  Foley, 
who  does  more  operations  than  any  man  In 
the  United  States  and  possibly  than  any  man 
living,  ke^s  them  two  weeks.  Q.  About 
how  long  would  It  take  him  to  recover  If  the 
operation  was  successful?  A.  Well,  full 
recovery  is  a  question  that  has  to  be  deter- 
mined by  the  lapse  of  some  time.  We  oc- 
casionally have  a  relapse  after  an  operation. 
If  the  patient  gets  on  without  a  relapse, 
without  a  recurrence  of  It  for  a  year,  with- 
out getting  down  again,  we  consider  that 
the  cure  Is  permanent  But  Inside  of  six 
weeks  a  case  without  any  complication  aris- 
ing In  it  ought  to  be  able  to  resume  work. 
Q.  And  perform  any  ordinary  labor,  soch  a» 
turning?  A.  Yes;  any  labor  that  he  might 
ever  have  performed  previously.  Q.  Kow,. 
then,  I  win  ask  you,  in  your  judgment 
without  this  operating,  with  the  lue  of  a- 
tmss,  if  this  men  can  perform  the  usual' 
avocation  of  a  turner?  A.  Any  properly 
fitted  truss  ought  to  enable  that  man  to  per- 
form any  labor  that  he  has  ever  performed 
heretofore.  •  •  •  The  probabilities  are- 
that  there  has  always  been  that  weak  condi- 
tion upon  both  sides,  because  It  shows  Itself 
at  this  side  of  the  ring,  a  feebly  closed  rlght- 
*  *  *  Q.  I  mean  If  he  has  got  a  truss  on^ 
It  don't  hurt  him?  A.  Not  necessarily,  no, 
sir;  because  thousands  wear  them  and 
work  hard  every  day.  Thousands  have  thenk 
and  work  without  feeling  them.  •  •  •  A. 
I  wouldn't  charge  him  less  than  $250.  Q. 
What  other  expenses  would  he  have?  A. 
His  hospital  expenses.  Q.  How  much  would 
they  be?  A  Three  weeks.  •  •  •  That 
would  cost  him  anywhere  from  $8  a  week  up 
to  $15,  $18,  $20,  $25,  or  $30,  depending  on  the 
kind  of  room  he  thought  he  ought  to  have. 
He  would  rest  as  well  in  the  $S  bed  as  he 
would  In  the  $30  bed.  *  •  *  A.  Well,  sir, 
the  average  death  rate  In  10,000  up  to  1900 
Is  nine-tenths  of  1  per  cent.,  and  It  has 
improved  a  little  recently.  •  •  •  Q. 
There  Is,  however,  a  risk  attending  the 
operation?  A.  There  Is  no  operation  that 
Is  free  from  risk.  ♦  *  •  Q.  All  that  you 
can  say,  or  the  most  skillful  of  you,  is  that 
the  probabilities  are  that  a  cnre  wlU  be 
effected  and  a  recovery  had?  A.  Yes;  that 
Is  all  any  man  can  say." 

All  of  the  doctors  testified  that  respondent 
was  In  a  healthy  uomal  oonditlon,  wltti 
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the  ezc^tloii  of  the  hemla.  Respond^t 
hinueU  testifled  tbat  since  quitting  work  In 
the  mill  he  had  engaged  a  email  part  of  the 
time  In  eane  occnpations  not  requiring  much 
physical  exertion.  The  evidence  given  by 
the  medical  witneseea  and  by  respondent 
and  In  his  behalf  does  not  In  our  opinion 
show  an  injury  Justifying  an  award  of  dam- 
ages In  the  sum  found  by  the  Jury.  We 
believe  that  the  sum  of  $3.SO0  would  be  very 
ample  compensation,  and  much  more  In 
accOTd  with  what  Is  right  In  the  premises. 
An  excessive  verdict  in  a  case  like  this  la 
not  only  an  injustice  to  the  defendants,  but 
It  is  a  menace  to  the  welfare  of  the  state, 
and  should  not  be  upheld. 

The  case  will  be  remanded  with  the 
following  Instructions:  If  respondent,  within 
80  days  from  the  filing  of  the  remittitur  in 
the  superior  court,  shall  file  a  relinquishment 
of  so  much  of  the  Judgment  as  exceeds  the 
sum  of  fS,500,  the  Judgment  In  said  sum 
will  stand  affirmed.  If  such  relinquishment 
Is  not  so  filed  within  said  time,  the  superior 
court  la  directed  to  enter  an  order  granting 
a  new  trial.   Ooats  to  appellant 

MOUNT,  0.  J.,  and  OEOW  and  HADLET, 
JJ.,  concur.  rULLBRTON  and  BXTD£IN, 
JJt  concnr  in  result 


PARKHURST  v.  DIGKIN80N  et  nr. 
(Supreme  Oourt  of  Washington.  Jan.  12, 1906.) 

I.  AssioNMEWTS — Rights  of  Abskneb — Un- 

AtTTHOBIZKD  ACTB  OF  ASSIGITOB. 

One  wbo  has  assigned  an  Instrument  ma; 
not  thereafter  make  any  contract  with  the  ob- 
ligor In  the  Instnunent  which  will  affect  the 
holder  tlKreoC. 

[nd.  Note. — For  cases  in  point,  see  vol.  4, 
Oent  Dig.  Assignmants,  H  166,  ltS7.] 

.  2.  VBRDon,A2n>  Pubchaber— Dzfectb  in  Ti- 
tle— Rights  or  Purohabeb — Failube  to 

DiSAFFIBU  CONTBACT. 

Where  the  purchaser  of  land  is  given  a 
deed  thmto  at  the  time  of  the  execution  of  a 
memorandum  of  agreement  which  provides  for 
the  approval  of  the  title  by  his  attorney,  the 
purchaser,  in  order  to  rescind  the  contract  and 
free  himself  from  liability  for  the  purchase 
money  on  the  disapproval  of  the  contract  bj 
his  attorney,  must  tender  a  deed  of  reconvey- 
ance, and  his  failure  to  do  so  and  snbaequoit 
disposition  of  the  property  to  another  consti- 
tutes an  affirmance  of  the  contract  and  oblfgatn 
him  to  pay  the  purcliase  price. 
Boo^  J.»  dissenting. 

Appeal  from  Superior  Conr^  King  Oomity; 
B.  B.  Albertson,  Judge. 

Action  by  B.  F.  Pailchiirat  against  William 
B.  Dldclnaon  and  wife.  From  a  Judgment 
tor  plaintiff,  defendants  appeal.  Affirmed. 

George  B.  De  Btelgner,  for  appellants.  Jez^ 
old  Land  on  Finch  (Wilson  ft  Tluffgrlmson, 
of  counsel),  for  respondent 

FULLBRTON,  J.    On  and  prior  to  October 

II,  1901,  one  Wakefield  was  Indebted  to  the 
appellant  Wllllara  B.  Dickinson  in  the  sum 


of  $1,000,  for  mon^  wblcSi  he  had  received 
as  the  agent  of  Dtcklnaon.  At  tbat  time  he 
held  for  sale  certain  real  property  which 
stood  In  the  name  of  one  Florraice  Beady. 
Wakefield  proffered  this  property  to  Dickin- 
son for  a  consideration  of  98.000,  $1,000  to 
be  paid  by  the  assumption  of  a  mortgage  on 
the  property  for  that  amount,  91.000  by  the 
cancellation  of  the  debt  from  Wak^ld  to 
him,  and  $1,000  In  cash  payable  to  Wake- 
field. Dickinson  agreed  to  take  the  property 
provided  the  title  proved  satisfactory.  Wake- 
field caused  the  property  to  be  conveyed  to 
Dlcklnscm  who  paid  him  at  that  time  $90(^ 
and  gave  him  a  writing  of  which  the  follow- 
ing is  a  copy:  "I  have  this  day  received 
from  you  deed  of  conveyance  of  the  follow- 
ing described  premises  situated  In  King 
county,  state  of  Washington,  and  particular- 
ly described  as  follows,  to  wit:  Lot  six  (6) 
in  blo(A  three  (3)  of  Bigelow's  addition  to 
the  dty  of  Seattle,  according  to  the  recorded 
plat  thereof;  and  paid  to  you  the  sum  of 
five  hundred  dollars  <$500.00)  upon  the  pur- 
chase price  thereof,  such  purchase  price  to  be 
in  all  (me  thousand  dollars  ($1,000.00).  Upon 
the  approval  of  the  title  to  said  premises  by 
my  attorney  and  upon  my  being  satisfied 
tbat  there  are  no  unpaid  claims  for  labor 
or  material  furnished  in  the  improvement 
of  said  premises,  then  I  am  to  pay  you  the 
balance  of  the  purchase  price,  to  wit:  the 
sum  of  five  hnndred  ($600)  dollars."  Thereaft- 
er an  abstract  of  the  title  to  the  property 
was  handed  Dickinson's  attorney  for  exami- 
nation, and  was  pronounced  by  him  to  be 
defective.  Dickinson  thereupon  sought  to 
rescind,  but  as  Wakefield  was  unable  to  re- 
pay the  money  advanced  this  was  found  to 
be  Imi>osslbIe.  After  much  n^cotlatlon  the 
parties  settled  the  matter  In  this  manner; 
Dickinson  made  a  deed  to  the  property  to 
Florence  Ready,  and  placed  It  In  escrow 
with  instructions  to  deliver  it  to  Wakefield 
on  payment  of  the  $500  advanced  on  the 
purchase  price  of  the  property  at  the  time 
the  contract  of  purchase  was  entered  Into, 
and  the  $1,000  Wakefield  was  then  owing  him. 
In  the  meantime  Wakefield  had  aeslpned 
the  writing  above  quoted  for  value,  and  in 
due  course,  it  came  into  the  possession  of 
the  respondent,  who  brought  this  action  to 
recover  upon  it 

The  foregoing  is  in  brief  the  salient  facts 
of  the  case,  and  on  them  the  trial  court 
held  the  respondent  entitled  to  recover.  It 
seems  to  us  that  this  conclusion  la  Just 
After  Wakefield  had  parted  with  bis  title  to 
the  writing  he  could  make  no  contract  with 
Dickinson  that  would  affect  the  holder  of 
that  instrument  Nor  did  It  become  nugatory 
from  the  mere  fact  that  his  attorney  pro- 
nounced the  title  defective.  Doubtless  this 
fact  gave  him  the  right  to  rescind  the  con- 
tract and  to  recover  from  Wakefield  the  mon- 
ey advanced  him  on  account  of  the  purchase 
price.  To  do  this  he  was  required  to  recon- 
the  property  to  his  grantor  and  tmdor 
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the  deed  to  Wakefield.  But  he  chose  to 
keep  the  property,  and  BubsequeDtly  disposed 
of  It  so  as  to  recover,  not  only  the  $500  ad- 
vanced as  part  of  its  purchase  price,  but  the 
$1,000  Wakefield  owed  him.  This  was  an 
affirmance  of  the  contract  of  sale,  not  a 
reeclsston,  and  the  appellant  thereupon  be- 
came obligated  to  pay  the  money  according 
to  the  promise  contained  In  the  writing. 
Affirmed. 

MOUNT.  C.  J.,  and  HADLBT  and  DCN- 
BAB,  JJ^  ooncnr.  BOOT,  Ji  dlaaenta. 


LAWTEB  LAND  GO.  T.  STEEL  et  aL 
(Sopreme  Court  of  Waehingtui.   Jan.  10, 1906.) 

1.  Appeal — Noticb  or  Appeal — Method  or 
Takiito  Appeal — SuFncisncT. 

The  filing  of  a  notice  of  api>eal  and  subae- 
quently  serving  it,  indorsing  on  the  original 
"Filed,"  the  day  It  was  filed,  the  admission  of 
service  thereof,  after  filing,  by  a  true  copy, 
instead  of  first  aerrlng  the  notice  and  thm  filing 
It  as  provided  by  BaTlInger's  Ann.  Codes  ft  Sl 
I  0503,  providing  that  an  appeal  may  be  taken 
bv  the  service  of  written  notice  and  the  filing 
01  the  notice  with  proof  of  service,  is  sufficient 
to  give  the  appellate  oomt  Jnrtsdletion,  especial- 
ly In  view  of  Seas.  Laws  1899,  p.  79,  c.  49,  de- 
claring that  no  appeal  shall  be  dismissed  for 
any  defect  in  the  notice  of  appeal,  etc. 

[Eld.  Note. — For  cases  in  point,  see  voL  2, 
Cent.  Dig.  Appeal  and  Error,  2158.] 

2.  Process — Suhhoits  Sebvid  Out  or  Stats 
— Requisites. 

Ballinger's  Ann.  Codes  &  St  }  4879,  pro- 
vides that  the  sunmuais  on  defendant  out  of  the 
state  shall  require  defendant  to  appear  and 
answer  within  60  days  after  personal  service 
oat  of  the  statew  A  anmnKma  sammoned  defend* 
ant  to  appear  within  20  days  after  service 
of  summons.  If  served  within  the  state  and  with- 
in 60  days  if  served  out  of  the  state,  and  def  rad- 
ant  answer  the  complaint.  The  summons  was 
personally  served  out  of  tlM  stats.  ffdU,  tliat 
the  provision  relating  to  service  within  the 
state  became  surplusage,  and  the  summons  was 
good  as  a  summons  served  out  of  the  state. 

S.  Appeai^Rsvibw— RuuHas  against  Pab- 

TY  Not  ApPGALind. 

A  summons  was  served  out  of  the  state. 
Oarnlshmoit  issued  to  reach  defendant's  prop- 
^ty  was  based  on  a  defective  affidavit.  The 
court  authorised  plaintiff  to  file  an  amended 
affidavit  Defendant  made  a  motion  to  quash 
the  summons  and  service  thereof  end  the  writ 
of  garnishment  The  court  quashed  the  sum- 
mons and  service  thereof,  but  denied  the  mo- 
tion in  other  reepects.  Beld,  that  the  court. 
«n  appeal  by  plaintiff  from  the  ordo*  gnashing 
the  summons  and  service  thereof,  could  not  re- 
view the  coarfs  ruling  with  respect  to  the  al- 
lowance of  an  amended  affidavit  in  garnishment 

[Ed.  Note.~For  cases  In  point,  see  voL  3, 
Cent  Dig.  ^nMal  and  Error,  I  8282.] 

Appeal  from  Superior  Court;  Spokane 
County ;  Wm.  A.  Himeke,  Judge. 

Action  by  the  Lawyer  Land  Company 
against  Isabel  B.  Steel  and  anothw.  From  a 
Judgment  quashing  the  summons  and  service 
thereof  plaintiff  appeala.  Reversed. 

D.  H.  Belden,  for  appellant.  Danaon  & 
WUUam%  for  re^wndenta. 


HADLBT,  J.  Respondents  moved  to  dismiss 
this  appeal  on  the  ground  that  the  notice  of 
appeal  was  first  filed  and  afterwards  served. 
Section  6S06,  Ballinger's  Ann.  Codes  &  St., 
states  that,  when  the  appeal  Is  not  taken  at 
the  time  of  the  rmditlon  of  the  Judgment, 
It  may  thereafter  be  taken  by  the  service  of 
written  notice,  and  within  five  days  after 
such  service  the  original  notice  or  a  copy 
thereof,  with  proof  or  written  admission  of 
service,  shall  be  filed  In  the  office  of  the  clerk 
of  the  superior  court  It  Is  contended  that 
the  order  of  service  and  filing  as  set  forth  In 
the  statute  is  jurisdictional,  and  that  failure 
to  follow  It  Is  fatal  to  an  appeal.  Reference 
Is  made  to  the  decisions  of  this  court  with  re- 
gard to  filing  and  service  of  a  statement  of 
facts,  the  order  of  which  Is  the  reverse  of 
that  specified  with  reference  to  the  appeal 
notice^  It  is  also  pointed  oot  that  this  court 
held  In  State  ex  rel.  Alladlo  v.  Superior 
Court,  17  Wash.  54,  48  Pac.  733,  that  on  ap- 
peal from  a  Justice  of  the  peace  to  the  supe- 
rior court  It  is  essential,  in  order  to  confer 
Jurisdiction,  that  the  notice  of  appeal  shall 
be  filed  with  the  Justice  prior  to  service  of 
a  copy  on  the  adverse  party.  The  reasoning 
of  the  court  with  regard  to  the  statement  of 
facts  was  that  in  contemplation  of  law  there 
can  be  no  statement  in  a  case  ontll  It  has 
been  first  filed  therein,  and  that  no  valid 
service  can  therefore  be  made  by  copy  ontil 
there  Is  an  original  statement  Erl<Aaott  t. 
Erickeon,  11  Wash.  76,  89  Paa  241. 

Again,  the  reasoning  with  reference  to  the 
notice  in  cases  of  appeal  from  Justices  of 
the  peace  was  that,  inasmuch  as  20  days  are 
allowed  for  taking  an  appeal,  it  becomes 
necessary  to  first  file  the  notice  with  the 
Justice  and  then  serve  a  copy,  with  proof 
that  It  has  beai  so  filed,  for  reasons  stated 
by  the  court,  as  follows:  "Otherwise  tbe 
party  making  such  service  could  withhold  the 
notice  any  length  of  time  within  the  20  daya 
allowed  for  taking  the  appeal,  and  the  adverse 
party  would  be  compelled  by  continual  inquiry 
to  ascertain  when  tbe  notice  was  filed  with 
the  Justice,  if  at  all,  In  order  to  know  when  the 
10  days  allowed  by  section  1634  for  filing  tbe 
transcript  would  commence  to  mn.  To  Im- 
pose this  burden  upon  him  would  be  con- 
trary to  the  spirit  of  the  act  aforesaid,  as 
well  as  against  tbe  express  provisions  of  said 
section  1631,  and  wonld  place  such  adverse 
party  at  a  material  disadvantage.  Oonse- 
guently  the  fact  that  the  service  preceded 
th&  filing  cannot  be  regarded  as  an  Im- 
material matter."  State  ex  rel.  Alladlo 
V.  Superior  Court,  supra.  But,  whatever 
reasons  may  have  led  to  tbe  decisions  upon 
the  above  subjects,  it  la  nevertheless  true  that 
did  not  concern  the  particular  statute 
now  before  us,  and  the  suggested  analogy  is 
not  controlling  here  unless  the  principle  in- 
volved Is  essentially  similar.  Under  sec- 
tion 6503,  supra,  a  notice  of  appeal  becomes 
such  by  reason  of  Its  service.  It  la  specif- 
ically stated  that  It  la  tbe  service  that  effects 
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the  appeal ;  bat,  If  the  notice  and  an  appeal 
bond  Bhall  not  filed  wltbln  5  days  there- 
after, the  appeal  thai  becomes  Ineffectnal. 
The  only  purpose  the  filing  of  the  notice 
serres  In  its  relation  to  the  adverse  party  Is 
that,  after  tbe  short  space  of  5  days,  he  Is 
thereby  informed  withoat  tbe  necessity  for 
farther  Ingairy  that  the  appeal  has  become 
effectual  In  that  particular.  In  tbe  case  at 
bar  tbe  original  notice  bears  the  following 
Indorsement^  made  upon  it  by  respondents' 
attorneys  the  same  day  the  notice  was  filed : 
"Dae  aerrlce  of  the  within,  after  filing  of 
original,  by  a  true  copy  thereof,  is  hereby  ad- 
mitted at  Spokane,  Washington,  this  28th 
day  of  Jnne,  A.  D.  1905."  It  is  therefore 
manifest  that  respondents  knew  at  the  time 
of  the  serrlce  that  the  original  notice  was 
tben  OIL  file,  which  fact  was  to  their  ad- 
Tantage  rather  than  otherwise,  for  the  reason 
that  no  farther  inqnlry  on  their  part  was 
necessary  to  Inform  them  that,  so  far  as  the 
filing  of  tbe  notice  was  concerned,  tbe  ap- 
peal was  effected.  We  think  It  woald  be  a 
saCTlflce  of  the  plainest  common-sense  view, 
and  the  snbstltntlon  therefor  of  a  pure  and 
nnreasonable  technical  Tlew,  to  hold  under 
the  above  statute  that  the  mere  fact  that  the 
notice  was  filed  by  the  short  space  of  a 
portion  of  a  day  before  It  was  served  was 
a  Jurisdictional  defect.  Particularly  must 
tbls  be  so  In  view  of  tbe  statute  of  1899, 
which  provides  that  "no  appeal  shall  be  dis- 
missed for  any  informal!^  or  defect  In  tbe 
notice  of  appeal,  tbe  appeal  bond,  or  the  serv- 
ice of  either  th«eof,  or  for  any  defect  of 
parties  to  tbe  appeal.  If  the  appellant  shall 
forthwith,  upon  order  of  the  Supreme  Oonrt 
perfect  tbe  appeal.**  Bess.  Laws  1899,  p.  79, 
c.  49.  Bespondents  have  been  In  no  sense 
misled  or  i^ndlced  here,  and  no  order  fran 
this  court  In  the  premises,  as  contmnplated 
by  the  above  statute,  Is  necessary.  Itie  mo- 
tion to  dismiss  the  appeal  Is  therefore  denied. 

This  apipeal  Is  teom  an  order  qnashlng  a 
summons  and  the  service  thereof.  The  es- 
smtlal  part  of  tbe  summons  reads  as  follows : 
*^ou  and  each  of  yon  are  hereby  summoned 
to  appear  within  twenty  days  af^  tbe  serv- 
ice of  this  summons,  elusive  of  the  day  of 
BOTlce,  if  served  within  the  state  of  Wash* 
Ington,  and  within  sixty  Oays  If  served  out 
of  the  state  of  Washington,  and  defend  the 
above  mtltled  action  In  the  court  aforesaid, 
and  ansver  the  con^laint  of  the  plaintiff  and 
serve  a  copy  of  your  answer  on  the  person 
whose  name  Is  subscribed  to  tbls  summons 
at  l^7(^ne,  Spokane  county,  state  of  Wasb- 
IngtiHi,  and  in  case  of  your  failnre  so  to  do. 
Judgment  will  be  rendered  against  you  ac- 
cording to  tbe  demand  of  the  ctmiplalnt 
which  vUl  be  filed  with  the  clerk  of  said 
court,  a  copy  of  which  Is  herewith  served 
upon  you."  Tlie  summfms  and  complaint 
were  personally  served  upon  respondents  In 
the  state  of  North  Carolina.  The  aflldavlt 
of  servloe  is  In  all  respects  regular  and 
sofllclent  Section  4879^  Balllnger'a  Ann. 
88  P.^ 


Codes  &  St,  provides  as  follows :  "Personal 
service  on  the  defendant  out  of  the  state 
shall  be  equivalent  to  service  by  publication, 
and  tbe  summons  upon  tbe  defendant  out  of 
tbe  state  shall  contain  the  same  as  personal 
summons  within  the  state,  except  It  shall 
require  the  defendant  to  appear  and  answer 
within  sixty  days  after  such  personal  serv- 
ice oat  of  the  state.** 

It  Is  ai^ed  by  respondoits,  and  such 
seems  to  have  been  tbe  view  of  the  superior 
court,  tha^  Inasmudi  as  the  summons  was 
so  drawn  that  It  contrauplated  that  a  sorv- 
loe  might  be  made  either  within  or  without 
the  state.  It  Is  fatally  defective^  It  is  con- 
tended that  the  duty  was  upon  appellant  In 
advance  to  determine  whethw  service  was 
to  be  made  within  or  without  tbe  state,  and 
that  tbe  summons  should  have  been  drawn 
with  reference  to  one  or  the  other  only.  It 
seons  to  us  that  the  essential  Inquiry  Is,  was 
the  summons  by  its  terms  confusing  or  mis- 
leading to  respondents?  We  cannot  see  thai 
it  was.  It  plainly  told  them  that,  If  tb^ 
were  served  wltlioot  the  state,  they  were 
required  to  appear  within  60  days.  That 
portion  relating  to  service  within  the  state 
became  mere  surplusage  in  view  of  the  serv- 
ice that  was  made,  and  It  was  so  manifestly 
such  that  it  was  In  no  sense  confusing.  We 
therefOTe  think  the  court  erred  In  quashing 
the  summons  and  Its  service.  Under  tbe 
above  statute  tbe  service  was  equivalent  to 
service  by  publication. 

Inasmuch  as  jurisdiction  of  the  persons 
of  respondents  was  not  acquired  by  the 
above  process,  the  motion  to  quash  was  made 
upon  the  further  alleged  ground  that  a  writ 
of  garnishment,  which  bad  issued  to  reach 
respondents*  property,  was  based  upon  a 
defective  affidavit,  thereby  d^irivlng  tbe 
court  of  Jurisdiction  of  the  property,  even 
under  the  substituted  personal  service  with- 
out tbe  state  In  lieu  of  publication.  The 
motion  also  stated  that  after  tbe  Issuance  of 
the  writ  of  garnishment  tbe  court  made  an 
order  authorizing  appellant  to  file  an  amend- 
ed affidavit  in  aid  of  the  writ  previously  I8> 
sued,  and  averred  that  such  order  was  made 
without  Jurisdiction  and  was  void.  The 
court  denied  the  motion  to  quash  upon  all 
grounds  except  that  the  summons  was  de- 
fective, and  allowed  respondents  an  excep- 
tlon  to  its  ruling  as  to  the  portion  of  the 
motion  denied  relating  to  tbe  amended  af- 
fidavit in  gamldunent  Bespondoits  have  not 
appealed  from  that  part  of  ttie  courts  order, 
and  tbe  effect  of  the  ruling,  therefore,  was 
that  tbe  court  bad  acquired  Jurisdiction  of 
the  property  if  the  original  summons  had 
been  sufficient  Respondents  now  argue  that 
this  court  should  bold  that  the  ruling  of  the 
court  upon  the  motion  with  reference  to  the 
amended  affidavit  In  garnishment  was  er- 
roneous, and  that  there  was,  therefore,  no 
Jurisdiction  of  tiie  property.  ThAt  part  of 
the  ruling  is,  however,  not  before  us  for 
review,  since  there  Is  no  appeal  from  it 
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Tbe  only  question  brought  np  by  the  ap- 
peal Is  that  brooffbt  by  appellant,  and  it 
relates  alone  to  the  snfflciency  of  the  original 
Bummons  and  Its  serrloe.  Having  deter- 
mined that  those  were  sufficient,  tbe  Judg- 
ment  quashing  the  summons  and  service  Is 
therefore  reversed,  and  the  cause  remanded, 
with  instructionB  to  vacate  that  part  of  the 
order  appealed  flrom  and  proceed  with  the 
action. 

MOUNT,  a  J.,  and  FULLEBTON.  RUD- 
KIN,  BOOT,  and  DUNBAB,  JJ^  concur. 


DBGOBNDBB  t.  SEATTLE  BRBWINO  & 

MALTING  CO.  et  al 
(Supreme  Court  of  Washington.  Jan.  9,  1906.) 

1.  IirroxxcATUiG  Liquobs — Ligehbu — ^Natubi 
or  PROraBTT — Trutbteb. 

Where  the  right  to  transfer  a  liquor  Ucoise 
ll  recognized  by  statute,  such  licenae  or  right 
to  transact  the  liquor  busiQess  becomes  a 
valuable  property  right,  subject  to  barter  and 
■ale. 

[Ed.  Note.— For  caaea  in  point,  see  vol.  29. 
Cent  Dig.  Intozicatiiv  LIquora,  f  110.] 

2.  FunDVLBKT  CONVBTAnCBB — AsalONJOCKT  OF 

LiQUOB  LiCEHBX — EfPBCT  AS  TO  CbEDITORS. 

Under  Pierce's  Code.  S  6540  (Seas.  Laws 
1899,  p.  167).  providing  that  mortgages  may 
be  nuuEe  on  all  nnds  of  peramal  property ;  sec- 
tloD  QSQO  (SesB.  Laws  1899.  p.  158),  providing 
that  every  such  instrument,  within  10  days  from 
the  time  of  the  execution  thereof,  shall  be  filed 
in  the  ofBce  of  the  county  auditor;  and  1  Bel- 
linger's Ann.  Codes  &  St.  S  4678,  providing  that 
no  transfer  of  personal  property  shall  be  valid 
as  against  creditors,  where  the  property  Is  left 
in  possession  of  the  vendor,  unless  the  bill  of 
■ale  is  recorded  within  10  days  after  such  sale — 
a  transfer  of  a  liquor  license  Is  void  as  to 
creditors,  where  the  Instrument  of  transfer  is 
not  recorded,  and  tbe  assignor  retains  possession 
of  the  license. 

[Ed.  Note. — For  cases  in  point,  see  voL  24, 
Cent  Dig.  Fraudulent  Oonveyaneea,  H  439, 
486.3 

Appeal  from  Superior  Court,  King  Countr; 
Arthur  E.  Griffin,  Judge. 

Action  by  Nathan  Deggender,  as  receiver. 
«tc.,  against  the  Seattle  Brewing  ft  Malting 
Company,  a  corporation,  and  another.  From 
an  order  temporarily  restralnli^  defendants 
from  transferring  a  retail  llqnor  llcenae.  etc^ 
defendants  appeal.  Affirmed. 

O.  M.  Emory,  ftir  appellant  Brewing  Com- 
pany. Scott  Calfaonn.  for  appellant  city  of 
Seattle.  Allen,  Allen  A  Stratton,  for  le* 
spondent 

MOUNT,  a  J.  This  appeal  Is  from  an 
order  of  the  lower  court  temporarily  re- 
straining tbe  defendants  from  transferring  a 
retail  llqnor  license  issued  by  the  city  to 
one  I.  G.  Morgan,  and  directing  the  Seattle 
Brewing  &  Malting  Company  to  deliver  the 
paper  evidence  of  said  license  to  the  respond- 
ent It  appears  from  the  complaint  and  the 
affidavits  filed  at  the  hearing  that  on  Decem- 
ber 20.  1004,  tbe  city  of  Seattle  iasaed  to 
L  O.  Morgan,  of  the  firm  of  Stumpf  *  Moz^ 


gan,  copartners,  a  retail  llqnor  license,  au- 
thorizing the  sale  of  liquors  at  retail  for 
the  term  of  one  year  at  No.  1222  Second 
avenue,  at  what  la  known  as  the  "Brooldyn 
Caf^"  In  said  city.  The  consideration  for 
such  license  was  $1,000,  which  was  paid 
In  advance.  The  money  for  the  purchase  of 
this  license  was  furnished  to  Stumpf  ft  Mor- 
gan by  the  Seattle  Brewing  ft  Malting  Com- 
pany. Morgan  agreed  to  repay  this  money 
In  monthly  payments  of  $100  each  until  the 
amount  due  was  fully  paid,  and  to  aecure 
the  repayment  executed  an  agreement  as 
follows :  "Collateral  Pledge  of  License.  Seat- 
tle, Washington,  December  9,  1904.  For  and 
In  consideration  of  money  advanced  and 
guaranties  made  in  my  behalf  and  for  me, 
and  for  and  In  consideration  also  of  the  notes 
hereto  attached,  made  payable  by  me  to  the 
said  Seattle  Brewing  ft  Malting  Co.,  I  do 
hereby  pledge  all  Interest,  claim  or  demand 
of  whatsoever  nature,  I  have  now  or  may 
have  In  any  sum  of  mon^  or  in  any  In- 
terest In  that  certain  license  of  the  cl^  of 
Seattle  directed  to  me,  permitting  the  sale 
of  Intoxicating  liquors  at  that  certain  place 
known  as  'Brooklyn  Cat6,*  and  I  do  authorize 
said  Seattle  Brewing  ft  Malting  Co.,  for  tbe 
better  securing  to  It  of  the  full  payment  of 
any  and  all  Indebtedness  of  any  kind  what- 
soever that  may  be  dne  it  from  me,  to  take 
possession  and  control,  by  any  means  con- 
venient, and  with  as  little  expense  to  me 
as  possible,  of  any  claim  or  interest  In  any 
money  growing  out  of  the  said  Ilcoise,  or 
of  any  Interest  In  said  license.  The  said 
license  tureln  Intaaded  to  be  treated  as  s 
collateral  pledge  for  the  better  securing  of 
my  indebtedness  to  the  said  Seattle  Brew- 
ing ft  Malting  Co.,  and  I  do  hereby  waive 
any  proceedings  of  foreclosure  upon  tbe 
same,  and  direct  that  upon  my  fallnre  to  pay 
my  indebtedness  to  the  said  Seattle  Brewing 
ft  Malting  Co.,  as  agreed  by  the  oral  und«^ 
standing,  and  by  the  terms  and  conditions 
of  the  annexed  notes  by  me  made,  the  said 
Seattle  Orewlng  ft  Malting  Co.  Is  then  and 
there  to  take  possession  of  all  interest  I 
have  In  any  manner  or  form  in  said  llcoise, 
and  take  possession  and  control  of  the  said 
license  as  the  said  Seattle  Brewing  &  Malt- 
ing Co..  shall  see  fit,  without  expense  and 
without  suit,  the  license  certificate  being  left 
in  possession  of  the  pledgee  herein  for  the 
purpose  of  complying  with  Ordinance  Na 
4.205.  [Signed]  L  G.  Morgan.  Witness: 
Charles  A.  Thorndyke."  After  tbe  llcoisfe 
was  issued  a  retail  liquor  saloon  waa  con- 
ducted by  authority  of  the  license,  at  the 
place  therein  described,  by  the  firm  of  Stumpf 
ft  Morgan.  On  January  17,  190Q.  certain 
creditors  of  Stumpf  ft  Morgan  bronght  an 
action  against  them  and  attached  all  tbe 
property  of  the  firm,  Including  the  saloML 
known  as  the  "Brooklyn  Cafe,"  and  took 
possession  thereof.  Tbe  retail  llqnor  UcenM 
was  at  that  time  ban^ng  upon  the  wall  ot 
the  saloon.  On  January  21,  1006,  an  agent 
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of  the  Seattle  Brewing  &  Malting  Company  | 
obtained  pofiseselon  of  the  license  certiflcate 
by  taking  It  from  the  saloon.  On  January 
26,  1905,  respondent  was  appointed  receiver 
of  the  assets  of  Stnmpf  ft  Morgan,  and  duly 
qualified,  and  thereupon  demanded  the  pos- 
session of  the  license  certificate,  which  was 
refused.  The  brewing  and  malting  company, 
on  January  27,  1905,  presented  to  the  city  a 
petition,  signed  by  themselves  and  said  Mor- 
gan, for  a  transfer  of  said  license  to  one 
Nick  Kennedy,  and  also  asking  for  a  change 
of  location  for  the  use  of  the  license.  The 
ordinances  of  said  dty  provided  for  a  trans- 
fer of  an  unexpired  license,  and  for  a  change 
of  location  by  consent  of  the  city,  upon  ap- 
plication therefor,  and  upon  the  observance 
of  certain  formalltleB.  The  dty  was  about 
to  make  the  transfer,  when  the  respond- 
ent, as  receiver,  brought  this  action  for  a 
restraining  order  and  for  possession  of  the 
certiflcate  of  license. 

Appellants  argue  tliat  the  license,  or  the 
right  to  do  business,  in  controversy.  Is  a 
personal  privilege  conferred  by  the  ci^  up- 
on the  licensee,  and  is  not  such  property 
as  Is  subject  to  debts  of  the  licensee,  and 
that  none  of  the  rights  secured  thereby  can 
be  enjoyed  by  the  receiver;  that  the  license 
is  merely  an  Intangible  privilege.  A  number 
of  the  state  courts  have  held  in  accord  with 
this  position  of  the  appellants.  See  Voight 
T.  Board  of  Excise,  59  N.  J,  Law,  358,  36 
Atl.  686,  37  L.  R.  A.  292;  Felgenspaa  V. 
Mulligan  (N.  J.  Ch.)  51  Ati.  191;  State  v. 
Lydick.  11  Neb.  866,  9  N.  W.  560,  and  cases 
there  cited;  Bonnie  v.  Perry's  Trustee  (Ky.) 
78  S.  W.  208;  Black  on  Intoxicating  Liq- 
uors, 8  130.  This  rule  is  based  upon  the 
Idea  that  the  right  Is  a  species  of  public 
trust,  conferred  only  upon  those  who  pos- 
sess certain  quallflcations;  that  it  la  a  po- 
lice regulation,  and  is  therefore  in  no  sense 
prc^rly.  Under  statutes  which  do  not  per- 
mit transfers  of  the  license  from  one  per- 
son to  another,  and  where  the  right  la 
a  personal  privilege  only,  we  think  the 
rule  stated  Is  imdoubtedly  correct  But 
where  the  statute  recognizee  the  right  of 
transfw  from  one  to  anotbw,  and  where 
the  right  Is  a  valuable  rlgfat,  capable  of  being 
snrrendered  and  reduced  to  money,  a  dif- 
ferent rnle  prevails.  In  such  cases  the  U- 
cense  or  right  to  do  business  becomes  a  val- 
uable property  right,  subject  to  barter  and 
sal&  It  Is  property  with  value  and  quality. 
The  United  States  courts  have  held  that 
llqn(ff  licenses  Issued  under  statutes  author- 
Ulng  a  transf^  are  assets  of  an  estate,  un- 
der the  bankruptcy  act  Fisher  v.  Oushman, 
lOS  Fed.  86a  4S  a  a  A.  881,  51  L  &.  A. 
282;  In  r«  Becker  (D.  a)  08  Fed.  407;  In 
re  Flsho:  (D.  O.)  98  Fed.  88;  In  re  Brod- 
bine  (D.  a)  03  Fed.  643;  In  re  Gallagher, 
Fed.  Gas.  No.  6,102.  Mr.  Black,  in  discuss- 
ing these  caaes  and  the  qnestirai  Involved 
In  this  action,  In  his  note  appoided  to  the 
case  ot  Fisher  v.  Cushman,  supra,  at  page 


I  802,  says:  "If  these  questions  [referring 
eftpeclnlly  to  franchises  to  collect  tolls  and 
the  like]  should  again  arise,  it  is  probable 
that  they  would  be  decided  in  accordance 
with  the  rule  laid  down  in  r^ard  to  liq- 
uor licenses;  the  true  test  being  found  in 
the  question  whether  the  franchise  or 
right  Is  actually  transferable,  with  the  con- 
sent of  the  authorities  and  without  any 
practical  difficulty,  and  whether  it  has  a 
market  value  and  can  be  disposed  of  by  sale.** 
This,  it  seems  in  reason,  must  be  the  correct 
rule.  If  a  license  to  sell  liquors  is  trans- 
ferable, valuable,  and  is  subject  to  sale, 
It  is  certainly  not  merely  a  personal  privi- 
lege, but  it  lias  all  the  attributes  of  property, 
except  tangibility,  and  must  be  treated  as 
property.  People  v.  Durante  (Sup.)  45  N.  Y. 
Snpp.  1073.  In  this  case  the  ordinance 
under  which  the  license  was  Issued  provided 
for  a  transfer  of  the  license  upon  the  ob- 
servance of  certain  formalities,  about  wlilch 
there  Is  no  practical  difficulty.  The  li- 
cense fee  was  $1,000,  payable  in  advance, 
and  was  so  paid  In  this  case.  The  license 
was  good  for  one  year  from  its  Issue.  At 
the  time  the  receiver  took  possession  of  the 
business  the  license  liad  run  only  about  one 
month.  The  license  or  right  to  do  businees, 
therefore,  had  a  marketable  value  of  about 
$900.  Under  these  circumstances  the  li- 
cense was  more  than  a  personal  privilege. 
It  was  valuable  personal  property*  and  an 
asset  of  the  firm  of  Stnmpf  &  Morgan. 

Appellants  contend  that  the  brewing  com- 
pany is  entitled  to  the  license  under  tne 
contract  or  collateral  pledge  quoted  abov& 
We  think  this  contention  is  without  force 
as  against  creditors.  The  agreement  was 
neither  executed,  acknowledged,  filed,  nor 
recorded  as  required  by  law,  and  the  license 
certificate  waa  left  in  possession  of  Stnmpf 
&  Morgan.  It  has  been  held  that  a  contract 
of  this  kind  constituted  an  equitable  mort- 
gage, which  was  not  Indailed  within  a 
statute  requiring  mortgages  upon  "goods 
and  chattels"  to  be  filed,  upon  the  ground 
that  a  liquor  license  did  not  fall  within  the 
classification  ot  goods  and  chattels,  and 
would  tb»efore  be  enforced.  Nlles  v.  Matb- 
nsa  (Sup.)  47  N.  T.  Supp.  Sa  Our  statute, 
however,  provides  that  "mortgages  may  be 
made  upon  all  kinds  of  personal  property" 
(Pierce's  Oode,  I  6648  (Sess.  Laws  1899,  p. 
157]),  and  "every  such  Instrument,  within  ten 
days  trom  the  time  of  the  execution  thereof, 
shall  be  filed  In  the  oflSoe  of  the  county  au- 
ditor" (Piorce'B  Code,  |  6550  [Bess.  Laws 
p.  iS8\).  No  transfer  of  iwrsonal  iwop- 
erty  shall  be  valid  as  against  creditors, 
where  the  property  is  1^  In  possession  of 
the  vendor,  unless  tiw  bill  of  sale  is  recorded 
within  10  d^  after  such  sale.  1  Balllnger's 
Ann.  Codes  ft  St  |  467&  We  have  held 
above  that  the  license  was  personal  propoty. 
Wbetber  we  construe  Hie  contract  as  a  bill 
of  sale  or  a  (battel  mortgage.  It  did  not  con- 
form to  the  statute  In  either  event  and  .wM 
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TOid  as  to  creditors.  It  follows,  upon  the 
sbowlng  made,  that  the  receiver  was  en- 
titled to  the  possession  of  the  certificate  of 
license  for  the  benefit  of  creditors,  and  that 
the  court  prop^Ir  restrained  the  transfer 
thereof  by  the  appellants. 

The  order  iu>pealed  from  Is  thwefora  af- 
firmed. 

GROW,  ROOT,  DUNBAR.  HADLBY,  and 
FULLERTON,  JJ..  concor. 


CORS  ft  WEGENER  v.  BALLARD  IRON 
WORKS  et  al. 
(Supreme  Court  of  Washincton.  Jan.  9,  1906.) 

1.  GoRPOBATions  —  Stookholdkbb  —  Sert- 

ICES  TO  CO&POBATION— COHPENSATIOn. 

Bridence  on  a  hearing  on  the  report  of  a 
recover  of  a  corporation  considered,  and  M4 
sufficient  to  warrant  a  finding  that  a  resolution 
adopted  at  a  meeting  of  stockholders  to  the 
effect  that  certain  stoclchoiders  should  receive 
no  compensation  for  their  sorlces,  unless  the 
bnsfaiess  of  the  corporation  should  earn  such 
amount  above  all  expense^  had  been  ignored 
and  waived  bj  all  parties  connected  with  the 
management 

2.  SaIU  —  RmXTKB  —  PSSRRBBD  GUIW — 

SnvioBS. 

Where  all  parties  connected  with  the  man- 
agement of  a  corporation  treated  as  a  nullity 
a  resolutiim  of  stockholders  to  the  effect  that 
certain  etockholders  should  receive  nothing  for 
fhelr  services,  unless  the  corporation  should 
etm  such  sums  over  all  expenses,  snch  stock- 
holders on  the  appointment  of  a  receiver  were 
entitled  to  have  tneir  claims  for  services  pre- 
ferred under  BalUnger's  Ann.  Codes  ft  St.  H 
C019-5923,  giving  a  preference  to  dalms  for 
services. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent  Dig.  Corporations,  fi{  22S5,  2286.] 

Appeal  from  Superior  OOurt,  King  County; 
A.  W.  Frater,  Judge. 

Action  by  Core  ft  Wegener  against  the  Bal- 
lard Iron  Works  and  others.  From  an  allow- 
ance of  certain  claims  filed  with  the  receiver 
of  defendant,  the  Railway  ft  Steel  Snpply 
Company  appeals.  Affirmed. 

BalllDger,  Ronald,  Battle  ft  Tennant,  and  F. 
E.  Brigbtman,  for  appellant  Graves,  Palm- 
er, Brown  ft  Murphy,  and  Aaat  ft:  Terhune, 
for  respondents. 

CROW,  J.  On  or  about  October  27,  1904, 
an  order  was  made  In  this  action  appointing 
one  H.  R.  Clise  as  receiver  of  the  defend- 
ant the  Ballard  Iron  WoAs,  a  corporation. 
At  said  time  the  respondents  John  S.  Dar- 
vllle,  William  Darville,  and  Charles  House, 
stockholders  in  said  corporation,  and  re- 
qKindents  B.  M.  Darville  and  R.  J.  Darville, 
were  all  In  its  employ,  having  considerable 
sums  of  money  due  them  for  their  personal 
services,  ns  shown  by  books  of  said  corpora- 
tion. In  compliance  with  an  order  of  court, 
respondents  filed  their  claims  with  said  re- 
ceiver, asking  that  the  same  be  allowed  as 
pr^erred  claims  for  alt  sums  severally  due 
than  fur  services  rendraed  within  six  mouths 


prior  to  his  appointment  The  plaintiff,  Cors 
ft  Wegener,  a  corporation,  and  the  appellant 
Railway  ft  Steel  Supply  CMupany,  a  corpo- 
ration, as  general  <^editors,  objected  to  any 
allowance  of  said  claims,  but  'especially 
opposed  tbelr  allowance  as  preferred  claims. 
The  receiver's  report  being  presented  to  the 
court,  a  bearing  was  had  for  the  purpose  of 
determining  whether  said  claims  were  en- 
titled to  allowance,  and.  If  allowed,  were  enti- 
tled to  any  preference  Evidence  was  admit- 
ted end  findings  of  fact  were  made  by  the 
trial  court,  from  which  it  appears  that  In  Au- 
gust, 1902,  said  Ballard  Iron  Works  was  in- 
corporated with  a  capital  stock  of  (5.000. 
That  at  said  time  said  John  S.  Darville,  as 
a  stockholder,  was  elected  president,  said 
William  Darville  as  a  stockholder  was  elect- 
ed manager,  and  said  Charles  House  as  a 
stockholder  was  elected  foreman  of  the 
foundry,  and  from  said  time  until  October  26, 
1904,  severally  continued  in  such  employm^its. 
That  on  Septonber  15, 1902,  at  a  special  meet- 
ing of  the  stockholders  of  said  Ballard  Iron 
Works,  at  which  all  the  stockholders  were 
present,  the  following  resolution  was  regular- 
ly passed  and  adopted:  "Ballard,  Washing- 
ton, Sept  15,  1902.  Upon  a  call  ftom  the 
president,  the  stockholders  of  the  Ballard 
Iron  Woi^s  met  in  special  session,  at  the  office 
of  said  company,  at  Fourth  and  Shllsbole 
avenues,  Ballard,  Washington,  on  the  loth 
day  of  September,  1902.  The  meeting  was 
called  to  order  at  eight  o'clock  Monday  eve- 
ning  with  President  John  S.  Darville  In  the 
chair.  The  following  stockholders  being 
present:  John  S.  Darville,  William  Darville, 
Charles  House,  Paul  Hopkins.  Andrew  An- 
derson and  E.  J.  Hopkins.  The  objects  of 
the  meeting  being  to  settle  the  comt>ensatIOQ 
of  the  stockholders  working  in  the  employ 
of  said  company,  the  following  motion  was 
made  by  Paul  Hopkins  and  properly  seconded 
and  carried  by  Andrew  Anderson,  that: 
William  Darville  as  actii^  manager  of  the 
company  receive  one  hundred  ($100.00)  dol- 
lars per  month:  John  Darville,  receive  three 
and  BO/100  ($3.60)  dollars  per  day;  and  Chas. 
House  receive  four  ($4.00)  per  day,  provided 
that  the  business  made  this  amount  over  and 
above  all  expenses.  There  being  no  further 
business  before  the  meeting,  the  same  was 
adjourned  In  proper  form."  That  said  res- 
olution was  transcribed  Into  the  minutes  of 
the  meetings  of  said  stockholders.  That  all 
parties  connected  with  the  business  manage- 
ment of  said  Ballard  Irtm  Works  thereaf- 
ter treated  said  resolution  as  a  nullity,  and  by 
crediting  said  John  S.  Darville,  WllUam  Dar- 
ville, Charles  House,  and  others  with  the  full 
amounts  of  wages  severally  due  them  waived 
Its  provisions.  That  from  the  15th  day  ot 
September,  1902,  until  the  date  of  the  ap- 
pointment of  said  receive,  a  period  of  more 
than  two  years,  said  John  S.  Darville,  Wil- 
liam Darville,  and  Charles  House  had  been 
credited  with  their  salaries,  and  that  said 
entries  were  made  upon  the  books  of  said 
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Ballard  Iron  Works,  under  the  direction  of 
said  clRlmants  and  of  the  secretary  of 
said  company.  Tbat  said  Incorporation  nev- 
er did  a  paying  business.  That  the  services 
actually  rendered  by  said  claimants  were  of 
the  reasonable  value,  and  amounts  credited 
to  them,  respectively.  That  at  the  time  of 
the  appointment  of  said  receiver  there  was 
doe  from  said  corporation  for  wages  to  said 
several  claimants  the  following  sums;  John 
S.  Darville,  ¥467.55;  William  Darvllle,  ¥585.- 
31;  B.  M.  Darvllle,  $171.10;  R.  J.  Darvllle, 
¥87.20:  Charles  House,  $333.27.  That  each 
of  said  claimants  was  at  the  time  of  the 
appointment  of  said  receiver  regularly  in 
the  employ  of  said  corporation  and  bad  been 
continuously  so  employed  for  more  than  six 
months  prior  thereto.  That  of  the  amounts 
so  due  said  claimants,  the  following  sums 
were  due  to  each,  respectively,  for  wages 
earned  within  a  period  of  six  months  prior 
to  tbe  appointment  of  said  receiver:  John  S. 
Darvllle,  $379.77;  William  Darvllle,  $585.81; 
B.  M.  Darvllle,  $109.80;  R.  J.  Darvllle,  $97.20; 
Charles  House,  $333.27.  That  the  following 
additional  sums  were  also  due  for  wages 
earned  within  tbe  year  Immediately  pre- 
ceding said  period  of  six  months:  John  S. 
Darvllle.  $87.78;  R.  M.  Darvllle.  $61.80.  That 
Immediately  upon  the  appointment  of  said  re- 
ceiver said  House  filed  wltb  tbe  auditor  of 
King  county  a  notice  of  tor  bis  claim, 
and  tbat  each  and  all  of  said  claimants  fil- 
ed with  the  receiver  llielr  seroal  claims  In 
conformity  to  law  and  tbe  order  of  tbe  court 
Upon  said  findings,  conclusions  of  law  and 
an  order  of  distribution  were  made  allowing 
as  preferred  claims  tbe  amounts  severally  due 
said  respondents  for  their  services  rendered 
within  the  six  months  prior  to  theappolntment 
of  tbe  receiver  (Balllnger's  Ann.  Codes  A  St  8| 
^19-6923),  and  allowing  as  general  claims 
the  additional  amounts  found  due  respond- 
ttits  John  8.  Darvllle  and  R.  M.  Darvllle  for 
services  rendered  by  them  prior  thereto^ 
From  said  order  said  Railway  ft  Steel  Sup- 
ply Company  as  a  general  creditor  baa  ap- 
pealed. 

The  only  asslgnmoits  of  error  are  tbat  the 
trial  court  erred  In  making  said  findings  of 
f&ct,  exc^t  tbe  finding  that  said  resolution 
was  regularly  adopted  at  the  stockholders* 
meeting  w  September  15,  1902,  upon  which 
resolution  appellant  now  relies  to  defeat 
■aid  claims;  also  tbat  the  court  erred  In  its 
conclusions  of  law  and  the  final  order  made. 
Upon  argument  appellant's  main  conten- 
tlOD  is  tbat  tbe  conrt  erred  In  Its  finding 
to  the  ^ect  tbat  all  parties  connected  with 
tbe  business  and  management  of  the  Ballard 
Iron  Works  treated  said  resolution  of  S^ 
tember  15,  1902.  as  a  nullity,  and  toy  credit- 
ing the  full  amount  of  wages  to  the  aevraal 
respondents  herein  waived  tbe  provisions  of 
said  resolution;  appellant  insisting  tbat  said 
finding  Is  not  supported  by  tbe  evldoice. 
We  have  carefully  examined  all  tbe  evidence 
and  oondnde  that  all  of  the  findings  made 


by  tbe  honorable  trial  judge  are  fully  sustain- 
ed. The  conduct  of  all  the  stockholders  and 
Interested  parties  during  the  entire  period 
of  more  than  two  years,  from  the  date  of 
tbe  adoption  of  said  resolution  to  the  date 
of  the  appointment  of  said  receiver,  shows 
tbat  said  resolution  was  not  followed  or  ob- 
served In  any  respect  by  them.  Amounts 
due  tbe  several'  employes,  whether  stock- 
holders or  not,  were  regularly  credited  to 
them  upon  the  books,  and,  although  not 
settled  In  fnll,  partial  payments  were  r^u- 
larly  made  thereon  from  time  to  time  as 
the^  needed  funds.  Not  only  was  this  done, 
but  the  capital  stock  was  afterwards  Increas- 
ed, and  thereupon  respondents  William  Dar- 
vllle and  John  B.  Darvllle  each  sabscrlbed 
for  additional  8to<^  to  tbe  amount  of  $600, 
and  paid  for  the  same  with  tbelr  earnings; 
tbe  stock  being  charged  to  them  upon  the 
books  of  the  company.  There  is  no  evidence 
showli^  or  tending  to  show  tbat  appellant 
as  a  creditor  ever  knew  of  said  resolution 
before  the  appointment  of  said  receiver,  or 
that  It  In  any  way  relied  on  the  same  In  ex- 
tending credit  to  said  Ballard  Iron  Works. 
The  only  question  here  involved  is  one  of 
fact,  and,  having  determined  that  the  find- 
ings made  by  the  court  are  all  supported  by 
the  evidence,  we  tiilnk  tbe  conclusions  of 
law  and  final  order  made  necessarily  fol- 
low. 

The  Judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  DUNBAB,  HADLBY. 
and  FULLBBTON,  JJ.,  concur.  BOOT,  J., 
having  been  of  connsd,  did  not  partlclpata 


CliARS  et  aL  v.  ELTINGE  et  al. 

(Supreme  Court  of  Washington.   May  26, 
1905.) 

1.  Costs  —  Appeal  —  PaxFABATion  of  Tbah- 

SCEIPT. 

Ballinrar's  Ann.  Codes  ft  St  f  6S28,  pro- 
vides for  the  allowance  as  costs  to  tbe  prevail- 
ing party  in  the  Supreme  Conrt  of  the  fees  of 
the  cierk  below  for  preparing,  certifying,  and 
■ending  up  the  record  on  appeal.  Supreme 
Court  rule  14  (40  Fac.  z)  provides  for  the  filing 
and  service  of  a  cost  bill  by  the  prevailing  par- 
ty OD  appeal,  and  farther  proTiaea  that  I'  no 
cost  bill  is  filed  and  certified,  the  clerk  will  tax 
the  costs  of  the  transcript  at  the  rate  of  6 
cents  a  folio,  field  that  where  it  does  not 
appear  from  tbe  cost  bill  or  from  the  affidavit 
thereto  that  the  sum  charged  In  the  cost  bill 
for  the  transcript  constitutes  the  clerk's  fess 
for  preparing,  <»rtlfylng,  and  sending  up  tiie 
record,  onl^  5  cents  a  fMlo  will  be  allowed  for 
the  transcript 

2.  Same — Bbiets. 

Ballinger's  Ann.  Codes  ft  St  }  6628,  pro- 
vides for  the  allowance  as  costs  to  the  prevail- 
ing party  on  appeal  of  the  necessary  disborse- 
ments  for  the  printing  of  briefs.  Supreme 
Court  rule  14  (40  Pac.  x)  provides  for  the  filing 
and  service  of  a  cost  bill,  and  further  provides 
that,  if  no  cost  bill  in  served,  printing  the 
briefs  will  be  taxed  at  75  cents  a  page.  Held 
that  where  the  affidavit  to  a  cost  bill  fails  to 
show  that  the  amount  paid  for  briefs  was 
"necessarily  paid,"  only  To  cents  a  page  would 
be  allowed  for  briefs^ 
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3.  Bahi)— Ezpsns  Ohaboes. 

Neither  Ballinger'B  Ann.  Codes  ft  St.  I 
(^28,  relative  to  eoHta  on  appeal  in  dvil  ac- 
tions, Dor  the  rules  of  the  Supreme  Court,  pro- 
vide for  the  recoverv  of  expreaa  chaises  as 
coBtt,  and  Iteoia  seeking  a  recovery  of  snch 
charges  will  be  disaJlowed. 

4.  Saub  —  Statement  of  Facts  —  Stenooba- 
f  heb's  Fees. 

Under  Ballinger'a  Ann.  Codes  ft  St.  8 
to28,  providing  for  the  payment  as  costs  on 
appeal  of  sums  actuaJl;  paid  or  Incurred  as 
stenographer's  fees,  not  exceeding  10  cents  a 
folio,  for  making  a  transcript  of  the  evidence 
included  in  the  bill  of  exceptions  or  statement 
of  facts,  the  prevailing  party  is  entitled  to  tax 
as  costs  10  cents  a  folio  for  the  oral  testimony 
of  witnesses,  etc.,  transcribed  by  the  stenogra- 
pher at  his  instance,  but  is  not  entitled  to  tax 
such  costs  for  copira  of  documents  received  as 
exhibits  in  the  case. 

5.  Saue— Exceptions  to  Taxation. 

An  exception  to  the  taxation  by  the  clerk  of 
the  Supreme  Court  of  the  coats  of  a  transcript, 
on  the  ground  that  the  transcript  contains  ir- 
relevant, redundant,  and  Immaterial  matter,  hot 
failing  to  point  out  the  matter  complained  of, 
will  be  overmled,  as  the  clerk  will  not  go  over 
the  record  to  determine  what  part  th««of  is 
irrelevant  and  redundant. 

I 

Bxceptlona  to  taxatloQ  of  coats.    Over-  I 
ruled.  I 
For  former  opinion,  see  80  Fac;  560.  | 

'The  following  is  the  opinion  of  the  clerk  > 
on  the  taxation  of  costs: 

"On  the  ISth  day  of  April,  1906,  tbe  court  ' 
filed  its  opinion  In  this  case  (38  Wash.  376, 
80  Pac  656)  reversing  tbe  jnt^ent  of  the 
lower  court,  and,  within  tbe  10  days  there-  ' 
after  allowed  by  the  rales  of  court,  the  ap-  '. 
pellants  served  and  filed  their  coat  bill,  in 
substantially  the  fallowing  words,  omitting  ; 
tbe  title  of  the  cause:  ! 


Transcript   $  35  00  : 

Statement  of  facts   81  00  : 

Opming  brief   45  00 

Expressage    75  i 

Reply  brief    28  .50  : 

Expressage    35  ! 

Do<^et  fee   6  00  , 

Attorney's  fee   25  00  ' 


Total    $220  60  ' 


"'State  of  Washington,  County  of  Spokane 
— sa: 

"  'I,  B.  0.  Hosby,  first  being  duly  sworn, 
say  that  I  am  tbe  attorney  for  the  appellants 
in  tbe  above^tltled  action,  and  that  the 
foregoing  is  a  true  bill  of  coats  and  disburse- 
ments Incurred  on  the  appeal  of  the  said 
cause.   B.  C.  Mosby. 

"  'Subscribed  and  sworn  to  before  me  thia 
25th  day  of  April,  1905.  F.  L.  Taylor.  No- 
tary Public  in  and  for  the  State  of  Washing- 
ton, residing  at  Spokane,  Washington.  Seal 
of  F.  L.  Taylor.' 

"Subsequently,  and  within  10  days  after 
the  service  upon  them  of  tbe  cost  bill,  the  re- 
spondents served  and  filed  their  exceptions 
thereto,  fully  raising  tbe  issue  as  to  the  suf- 
ficiency o(  the  allegations  of  the  cost  bill  to 
entitle  the  appellants  to  recover  thereon. 

"Rule  14  of  the  Supreme  Court  (40  Pac.  x) 
is   as   follows:    -Rule   14.  Cost   Bills.— (1) 


The  prevailing  party  shall,  within  ten  day* 
after  the  filing  of  the  opinion  in  a  case,  file 
with  the  clerk  a  cost  bill,  and  serve  npon 
the  adverse  party  a  copy  thereof.  If  any 
adverse  party  objects  to  any  item  or  Items 
thereof,  he  shall  serve  npon  the  prevailing 
party  exceptions  to  such  cost  bill,  t(^ether 
with  affidavits  In  support  of  his  exceptions, 
if  desired,  and  file  the  original,  witb  proof 
of  service,  with  the  clerk  of  the  court  within 
ten  days  after  service  of  the  cost  bill  upon 
him.  ^Iierenpon  the  clerk  shall  tax  the 
costs  to  which  the  prevailing  party  is  en- 
titled, and  shall  notify  the  parties  of  such 
taxation.  Either  party  may  except  to  the 
taxing  of  any  Item  or  Items,  or  failure  to 
tax  the  same,  and  shall  serve  such  exceptions 
on  the  adrerse  party  and  file  the  same  witb 
the  clerfc  within  ten  days  aft^  snch  taxa- 
tion. Said  exceptions  shall  be  heard  by  the 
court  on  the  first  motion  day  after  tbe  expi- 
ration of  five  days  from  the  date  of  service  of 
such  exceptions.  If  the  party  fall  to  appear 
at  sucb  time,  the  court  will  consider  such  ex- 
ceptions upon  the  affidavits  on  file  and  the 
records  In  the  cause,  and  determine  tbe  name. 

(2)  If  no  cost  bill  is  filed  and  served,  the 
clerk  will  tax  as  costs  only  the  clerk's  costs, 
printing  of  briefs  at  seventy-five  cents  per 
page,  the  statutory  attorney  fee,  and  tbe  cost 
of  trnnscrijrt  at  the  rate  of  five  cents  a  folio. 

(3)  Where  a  cost  bill  has  been  served  and 
filed  In  time,  and  no  exceptl(H)S  thereto  Sled, 
objection  thereto  will  be  deemed  to  have 
been  waived.* 

"It  therefore  becomes  the  duty  of  tbe  derfe 
at  thiB  time  to  tax  the  costs  to  which,  in  bis 
Judgmetit,  the  prevailing  party  is  entitled, 
subject  to  an  appeal  to  tbe  court  as  provided 
above,  and  notify  counsel  thereof.  Hereto- 
fore it  has  not  been  tbe  general  practice  of 
the  clerk  to  assign  any  reason  for  bis  codcIo- 
sions,  and  wh«-e  exceptions  have  been  takoi 
to  the  nilings  of  the  clerk  the  court  has  very 
rarely  filed  an  opinion  in  passing  upon  tbem. 
Hence  I  have  thought  It  advisable  to  d^&rt 
frcHn  the  customary  practice  this  once,  and 
give  tbe  bar  generally  the  benefit  of  my  con- 
clusions. Costs  are  allowed  strictly  In  pnrsn- 
auce  of  tbe  statutes,  and  unless  some  statu- 
tory authority  therefor  Is  found  no  c<^ts  at 
all  can  be  allowed,  and  presumptions  cannot 
be  Indulged  in  favor  of  a  party  claiming  costs. 
Ballinger's  Ann.  Codes  &  St  fi  G528,  Is  the 
provision  under  which  costs  In  d:vll  actions 
are  allowed  In  the  Supreme  Court  and  Is 
as  follows :  'Costs  shall  be  allowed  In  the 
Supreme  Court,  irrespective  of  any  costs 
taxed  In  tbe  case  in  the  court  below,  to  the 
prevailing  party  in  the  Supreme  Court  on 
any  appeal  In  any  civil  action  or  proceeding 
as  follows:  The  fees  of  the  clerk  of  the 
Supreme  Court  paid  by  the  tnrevalUng  party, 
the  fees  of  the  clerk  of  the  court  below  for 
preparing,  certifying  and  sending  op  the 
records  on  appeal,  or  any  supplementary 
record,  paid  by  the  prevailing  party,  and 
twenty-five  dollars  attorn^'  fees,  besides  his 
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necessary  dlsbursemcAts  ftv  the  printing  of 
brleffe,  ana  any  aom  actoally  paid  or  Incurred 
by  the  preTalUne  party  aa  stenographer's 
fees,  not  exceeding  ten  cents  a  fOllo,  for 
making  a  transcript  of  the  evidence  or  any 
part  thereof  Indnded  in  the  hill  of  exceptions 
or  statement  of  facts;  bnt  when  the  judg- 
moit  of  the  conrt  below  shall  be  affirmed 
In  part  and  rereraed  In  part,  or  affirmed  as 
to  some  of  the  parties  and  rerarsed  as  to 
others,  or  modified,  the  costs  shall  be  In  the 
discretion  of  the  court;  and  when  the  judg- 
mmt  Is  rerersed  and  a  new  trial  inhered, 
the  court  may  In  its  discretion  direct  that 
costs  of  the  prevailing  party  shall  abide  the 
result  of  the  action.  When  In  the  opinion 
of  the  Bnprone  Court  a  brief  of  the  in>evall- 
Ing  party  shall  be  imneceesarlly  long,  or  Im- 
proper In  substance,  the  court  may  In  Its  dis- 
cretion OTder  the  disallowance  as  costs  of 
any  part  or  the  whole  of  Uie  disbursements 
fOr  printing  the  same.* 

"The  first  item  excepted  to  Is  Transcript, 
986.'  It  does  not  appear,  from  the  cost  bill 
or  from  the  aflOdavlt  thoeto,  that  this  item 
C(nistltuted  the  clerk's  f6es  for  preparing, 
certuyii^  and  sending  up  the  record.  The 
transcript  might  have  been  pr^Mued  from 
<^ce  files,  in  whldi  event  tlie  derk  wonld 
(Hily  be  required  to  compare  It  with  the 
records  of  his  office  and  certify  to  It.  for 
which  tlie  lav  authorises  him  to  make  a 
charge  of  S  centa  a  folia  It  Is  true  the 
transcript  may  have  cost  the  prevailing  party 
the  sum  chained,  bnt  under  the  statute  they 
may  only  recover  the  amount  paid  the  clerk, 
and  as  tbey  make  no  claim  to  having  paid 
the  clerk  any  sum,  I  am  of  the  opinion  that 
fliey  are  only  entitled  to  the  sum  of  5  centa 
per  folio  tlwrefor.  whldi  by  careful  computa- 
tion vra  find  to  be  916.95. 

rrhe  next  item  Is  printing  briefs.  Tb<a 
statute  allows  the  neceHsuy  dlshutsements 
for  tte  printing  of  briefs,  and  In  my  judg- 
moit  the  «ndavit  to  the  cost  bill  should 
show  that  the  amount  paid  was  *necessarlly 
paid,'  and,  ttiat  fiict  not  appearing  in  the 
affidavit,  the  statute  has  not,  In  my  xqiiittion, 
been  sufficiently  complied  with  to  entitle  the 
apptilants  to  recorer  thereunder.  I  have 
therefwe  allowed  7S  cents  per  page  as  pro- 
vided by  the  mles,  where  no  coat  bill  is 
filed,  amounting  to  V71.2S. 

"No  provision  eltiier  In  the  statute  or 
mles  Is  made  for  the  recovery  of  oTpresa 
charges,  hence  those  items  are  disallowed. 

"Statement  ot  facts:  The  statute  reads: 
'Any  sum  actually  paid  or  Incurred  by  the 
prevailing  party  as  stenographer's  fees,  not 
exceeding  ten  cente  a  folio,  for  making  a 
transcript  of  the  evidence  or  any  part  thereof 
included  In  the  bill  of  exceptions  or  statement 
of  facts.'  It  is  much  more  difficult  In  Uils 
instance  to  determine  Just  what  the  Legis- 
lature meant,  bnt  in  my  Judgment  it  meant 
mch  parte  of  the  evidence  as  could  not  be 
made  a  part  of  the  record  without  transcrib- 
ing, such  as  the  qtbI  testimony  of  witnesses. 


ete.,  and  did  not  hudude  copies  of  documents 
which  were  received  as  exhibita  and  filed 
In  the  casfc  I  think  the  statute  might  also 
be  construed  to  include  copies  of  public 
records  which  from  their  nature,  and  Incon- 
venience to  the  public,  could  not  be  spared 
by  their  respective  custodians.  The  statute 
requires  copies  of  the  proposed  statement 
of  facte  to  be  served  upon  the  adverse 
party,  hut  the  maximum  amount  that  can 
be  recovered  for  the  statement  la  10  centa 
per  follfs  and  no  provision  la  made  for  a 
recovery  for  the  coplea.  In  thta  case  the 
appellanta  filed  the  affidavit  of  the  ste- 
nographer  to  the  effect  that  the  statement  of 
facta  contained  not  to  exceed  40S  foIioB,  and 
that  he  made  the  same  at  the  Instance  of  the 
appellanta.  I  am  Inclined  to  the  opinion 
that  there  is  a  snffldent  showing  to  entitle 
the  appellanta  to  recover  at  the  rate  of  10 
centa  per  folio  therefor,  or  940.CfO. 

''Respondenta  also  exc^t  to  the  transcript 
as  containing  *lrrelevant,  redundant,  and 
Immaterial  matter'  not  necessary  nor  used 
by  the  court  in  determining  the  Issues.  This 
may  be  true;  but,  as  the  irrelevant  and 
redundant  matter  Is  not  pointed  out,  the 
clerk  vdll  not  attempt  to  go  over  the  entire 
case  simply  for  the  purpose  of  determlnli^ 
what,  if  any,  part  of  tbe  record  is  irrelevant 
and  redundant  That  exception  Is  therefore 
overruled.  Attorneys  filing  eneptlons  to 
cost  bills  should  bear  In  mind  that,  If  they 
raise  a  question  of  fact  by  tiielr  exceptions, 
the  burden  of  proof  is  upon  them.  This 
may  seem  to  be  a  little  UKNmgruous,  in  view 
of  the  fact  that  the  costa  are  In  the  nature 
of  an  original,  unliquidated  claim  against 
the  oE^site  par^.  Bnt  it  aeems  to  me  that 
it  would  be  decidedly  Impractical  to  adopt 
any  otiier  course.  While  there  seems  to  be 
no  provision  of  the  statutes  requiring  the 
cost  bills  hi  the  Supreme  Court  to  be  vedfled, 
manifestly  tiiey  should  be  verified,  others 
wise  an  exertion  to  some  statement  In  ttie 
coat  bill,  which  Is  Terlfled,  would  necrasarlly 
control.  The  iffactlce,  therefore,  is  that  upon 
snrvlng  and  filing  a  cost  UIl  Terlfied,  sub- 
stantially in  the  language  of  the  statute, 
within  10  dsys  from  the  filing  of  the  opinion, 
a  prima  facie  case  is  made,  which  must  be 
overcome  by  proof  of  the  party  excepting 
thereto." 

FEB  GUBIAH.  Ordered  that  the  motion 
to  retax  costa  In  ttils  cause  be,  and  the  same 
Is  hereby,  denied. 


BLINOOB  V.  CHOCTAW,  O.  A  W.  R.  CO. 

(Supreme  Court  of  Oklahoma.   Sept  8,  1905.) 

1.  EUINENT  DOUAIN— DaUAGES^INJITRIES  TO 

Pbopertt  not  Takek. 

In  the  exercise  of  the  right  of  emioeot  do- 
main  under  the  statutes  of  Oklahoma,  which 
provides  for  the  appointment  of  commissioners 
to  assess  the  injaries  sustained  by  individoals 
because  of  the  exercise  of  snc^  right,  which 
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Btatute  contains  a  provision  with  reference  to 
the  duties  of  such  commissioners,  as  follows : 
"And  they  shall  inspect  said  real  property  and 
consider  the  injury  which  such  owner  may  sus- 
tain by  reason  of  such  railroad ;  and  tbe^  shall 
assess  the  damages  which  said  owner  will  sus- 
tain by  sach  appropriation  of  his  land" — 
damages  to  be  allowed  are  not  limited  to  the 
real  estate  taken  and  injured,  but  may  be  such 
damages  as  the  owner  actually  aoatalDS  to 
either  his  real  or  personal  property  by  such 
appropriation  of  his  land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  H  871-377.] 
2.  Same  —  Measub«  or  Damageb  —  Insteuo- 

TIONS. 

An  instruction  of  the  court  as  follows: 
"The  law  does  not  permit  you  to  fix  speculative, 
boom,  or  fancy  values  uiion  the  property  in  con- 
troversy, but  the  law  rcQuires  you  to  determine 
the  reasonable  market  salable  value  of  the 
property  if  the  owner  was  offering  to  sell  on 
usual  terms  and  a  purchaser  desired  to  pay" — 
is  not  erroneous  bemuse  of  the  use  of  the  word 
"boom"  as  here  used;  the  court  having  in  this 
and  other  instructions  been  careful  to  advise 
and  instruct  the  jnrv  that  the  market  value 
as  contradistiDguished  from  a  purely  imagina- 
tive or  speculative  value  must  be  their  basis 
for  the  assessment  of  damages. 

8.  BVIDBNCTt— VAtUB  0»  PBOFEBTT— GONDEH- 

NATioiT  Proceedings. 

It  is  not  error  in  the  trial  court,  where  a 

auestion  of  damages  under  the  law  of  eminent 
omain  is  being  tried,  to  reject  evidence  of 
offers  to  purchase  other  property  in  the  neigh- 
borhood of  the  land  in  question,  about  the  tCne 
condemnation  proceedings  were  instituted. 

[Bd.  Note. — For  cases  in  point,  see  Vol.  20, 
Cent.  Dig.  Evidence,  8{  416-423.] 

4.  Eminent  Domain  —  Dahaqes  —  MEAonu 

— INBTBU0TI0N8. 

In  the  trial  of  such  case,  an  Instruction 
to  the  jury  as  follows :  "All  these  matters  are 
proper  for  your  consideration  in  determining 
the  reasonable  market  value  of  the  property, 
at  the  time  it  was  taken,  and  the  damages,  if 
any,  to  the  remaining  lot,  but  you  are  not 
bound  by  this  evidence  alone.  You  have  been 
permitted  to  make  a  view  and  inspection  of 
the  property  in  question,  and  you  have  a  right 
to  exercise  your  own  judgment,  based  upon  yonr- 
inspection  and  observation,  together  with  all 
the  evidence  which  has  been  permitted  to  go  to 
you  during  the  trial.  Remember  all  this  evi- 
dence and  your  own  observation  is  for  the 
purpose  of  enabling  you  to  form  a  correct  Judg- 
ment as  to  the  reasonable  market  ralue,  if  any, 
of  the  remaining  lot,  caused  by  the  excavation 
made  by  the  railroad  company  on  the  lots  that 
it  took  from  Mr.  Blincoe,  and  In  your  delibera- 
tion yon  must  consider  all  the  evidence  that 

?'ou  believe  credible  and  give  It  such  weight  as 
o  your  judgment  you  deem  it  entitled  to" — 
is  not  error. 

-  [Ed.  Note. — For  cases  tn  point,  see  vol.  18, 
Cent  Dig.  Eminent  Dom^n,  H  6C9,  664.] 
(SyllsbuB  by  the  Court) 

Error  from  District  Court,  Logan  County; 
before  Justice  John  H.  Burford. 

Proceeding  by  the  Choctaw,  Oklahoma  Jk 
Western  Railroad  Company  against  Edward 
L.  Blincoe  to  condemn  land.  Judgment  for 
plaintiff,  d^oidant  brings  error.  Reversed. 

This  la  a  proceeding  instituted  by  the 
defendant  in  enor  in  the  district  court  of 
Logan  coon^,  to  condemn  lota  8  and  4  In 
block  68,  East  Onthrle,  for  a  r^t  of  way 
and  terminala  for  the  defendant  In  error.  ; 
At  the  time  said  condemnation  proceedinga  ' 


were  Instituted,  plaintiff  was  the  owner  and 
in  the  actual  possession  of  lots  3,  4.  and  5 
tn  said  block  63,  and  at  that  time  and  for 
several  years  prior  thereto  had  been  making 
use  of  said  lots  as  and  for  the  purpose  of  a 
lumber  yard.  In  which  business  of  retailing 
lumber  he  was  then  and  had  been  for  several 
years  engaged.  OommissiODers  were  duly  ap- 
pointed by  the  Judge  of  the  district  court 
to  appraise  the  damages  to  said  lota  3  and  4 
in  said  block  63,  npon  and  across  which  the 
line  of  said  railroad  was  projected,  and  on 
the  2l8t  day  of  March,  1902,  filed  their  re- 
port as  to  these  two  lots  in  the  words  and 
flgores  following,  to  wit: 

Value  of  land  taken   $5,500  00 

Value  of  improvements  taken   2^200  UO 

Moving  lumber   ISO  00 

Total  »   $7,950  00 

The  commissioners  in  their  said  report 
also  state  "that  the  said  Choctaw,  Oklahoma 
&  Oulf  Railroad  C<Mupany  has  appropriated 
all  of  said  described  lots  and  tract  of  land," 
etc.  To  this  award  both  parties  excepted 
and  demanded  a  trial  by  jury,  and  the 
cause  was  duly  certified  to  the  dietilct  court 
of  said  Logan  county  for  trial.  At  the 
March  term,  1003,  the  cause  came  on  for 
trial  before  a  JtU7,  and,  after  the  same  had 
been  concluded,  and  after  the  Jury  had  de- 
liberated upon  their  verdict,  they  returned 
into  court  and  announced  that  they  wer«  m- 
able  to  agree,  and  were  therefore  dischar- 
ged. On  the  21st  of  December.  1903,  the 
cause  again  came  regularly  on  for  trial  in 
said  court  before  a  Jury,  and  during  tbe 
course  of  this  trial  the  following  facts  were 
developed,  tIz.:  Lot  5  in  the  same  block 
lies  immediately  contiguous  to  lots  S  and  4 
and  was  owned  and  being  made  use  of  by 
Blincoe  in  connection  with  his  lumber  yard, 
and  as  a  part  thereof.  Also  at  the  time  of 
the  condemnation  Blincoe  had  a  large  atoiA 
of  lumber  tn  the  yard,  and  that  the  d^endant 
In  error  immediately  took  possession  of  said 
lots  3  and  4  and  the  buildings  and  improre* 
ments  thereon,  removed  the  buildli^  and 
Improvements,  and  excavated  tbe  ground  to 
a  considerable  depth  covering  the  whole  of 
lots  3  and  4  and  up  to  the  line  of  lot  5, 
tfaer^y  making  a  retaining  or  snpportlng 
wall  necessary  to  preserve  the  Int^rlty  of 
that  lot  Tbe  action  of  the  railroad  com- 
pany also  made  It  necessary  tor  Blincoe  to 
remove  the  stock  of  lumber  and  other  build- 
ing material  thm  on  hand,  from  said  lots  8 
and  4.  The  erldutce  dlscloaed  that  from 
January,  1802,  np  to  and  atta  the  time 
these  premises  won  condemned,  there  was  a 
very  marked  Increase  or  appreciation  In  the 
value  of  all  real  estate  In  the  vlelnlly  of  the 
premlsea  condemned.  At  the  ccmclnslOB  of 
the  evidence  the  Jory  were  pomltted,  under 
the  charge  of  a  bailiff,  to  view  tbe  premises; 
and  Attec  their  retun  Into  court  weze  In- 
structed by  the  court  The  Jnty  returned 
their  verdict  In  the  cause  In  the  foHowlng 


Digitized  by 


OkL)  BLINCOE  v.  CHOCTAW,  O.  A  W.  R.  CO.  906 


fonn:  "We^  the  Jnry  in  tbe  above-entitled 
cause  do  upon  onr  oaths  find  tbe  Issnee  la 
tavor  of  the  defendant,  and  assess  tbe  amount 
of  hlB  recovery  at  tbe  sum  of  $7,500."  Ten 
special  questions  were  also  submitted  to  the 
jury,  among  tbem  the  following:  "Q.  L 
What  was  the  fair  market  value  of  the  two 
lots  of  the  defendant  taken  by  the  railroad 
cfMnpany  for  right  of  way  at  tbe  time  of 
the  condemnation?  Ans.  Six  thousand  five 
hundred  dollars.  ♦  •  •  Q.  3.  What  was 
the  value  of  lot  6  In  block  63  at  tbe  time 
lots  8  and  4  were  condemned  by  the  plaintiff 
railway  company?  Ans.  Twenty  Qve  hun- 
dred. •  •  •  Q.  9.  What  was  the  value  of 
lot  6  Immedlateiy  after  the  railroad  company 
completed  Ita  excavation  on  lote  9  03iA  4? 
Ana.  Fifteen  hundred  dollars." 

Jos^b  Wlaby,  J.  G.  Strang,  and  John  Dev- 
•urenx,  for  plalntlfl  In  oror.  Dale  &  Blercar, 
for  defoidant  In  error. 

QILUSTFB,  J.  (after- aUtlng  the  facta). 
Four  assignments  of  errcn-  are  set  out  in  tbe 
petition  In  raror  herein,  viz.:  First,  that  tbe 
court  erred  In  receiving  Incompetoit  evidence 
over  tbe  objection  of  tbe  plaintiff  in  errw; 
second,  that  the  court  erred  In  ovemiltng  a 
motion  for  a  new  trial;  tlilrd.  because  tbe 
said  Judgment  of  tbe  said  district  court  Is 
contrary  to  law  and  not  sustained  by  tbe 
evUence;  fourth,  tor  error  conunitted  by  tbe 
court  In  its  charge  to  the  Jury,  which  was 
duly  excepted  l6  at  the  time  by  the  plaintiff 
In  enor.  These  allied  errors  vrlU  be  dis- 
cussed in  the  order  In  which  plalnUff  in  wror 
lias  presokted  tbem  In  bis  brief. 

Tbe  first  and  principal  proposition  Involved 
In  this  case  arises  <m  the  rejection  of  evi- 
dence offered  on  tbe  part  of  plaintiff  In  error 
tending  to  prove  tbe  necessary  eqiense  of 
moving  bis  lumbar  yard  from  the  lots  8  and 
4^  and  In  giving  instructions  Na  10.  During 
tbe  examination  of  plalntlfl  in  error  he  was 
adced  the  foUowiiv  question:  "I  want  to 
ask  yon,  Ur.  Bllncoe,  about  the  removal  of 
your  lumber,  what  did  It  cost  yon,  or  what 
was  It  worth  to  remove  your  lumber  from 
those  lots?"  Which  question  was  objected  to, 
and  the  objection  sustained.  The  tenth  in- 
stroction  to  the  Jury  Is  as  follows:  "Tentb. 
You  are  instructed  that  you  cannot  allow  the 
defendant  lot  owner  anything  for  Injury  to 
his  business,  or  for  removing  his  business 
from  the  pr(V>erty  In  controversy,  or  fbr 
any  devredatlon,  if  that  existed,  In  the  value 
of  his  stock  of  matalal  by  rraaon  of  having 
to  move  the  same  from  the  premises  and  to 
ocmduct  bis  business  elsewhere.  TIte  law 
does  not  allow  a  railroad  company  to  acquire 
a  mercantile  business,  or  to  take  personal 
property  by  condemnation.  All  that  tbe  rail- 
way company  has  a  right  to  take  is  the  land 
with  tbe  Improvements  thereon;  that  is,  the 
land  with  the  buildings  and  Improvements 
that  were  affixed  to  the  lots.  A  railroad 
company  has  no  authority  to  take  anything 
else,  and  consequently  cannot  be  charged  for 


anything  else  than  the  real  estate  taken,  and 
any  damages  to  the  remaining  portion  not 
taken  belonging  to  tbe  same  owner."  It  is 
to  be  observed  that  at  the  time  of  the  con- 
demnation the  plaintiff  in  error  bad  a  large 
stock  of  lumber  in  the  yard  embracing  lots  8 
and  4  and  5.  which  be  was  forced' to  move, 
and  as  a  part  of  his  damages  plaintiff  In  error 
offered  to  show  what  was  the  reasonable  ex- 
pense of  making  such  removal  of  his  lumber 
from  the  location  taken  by  the  railroad  com- 
pany, to  another.  This  offer  was  refused, 
and  this,  together  with  the  tenth  InstrucUon 
above  set  out,  constituted  the  ground  of  error 
now  being  considered. 

tu  the  ruling  upon  the  admission  of  testi- 
mony objected  to,  and  In  giving  Instructlcm 
No.  10,  Chief  Justice  Burford,  Iwfore  whom 
the  case  was  tried  In  the  conrt  below,  mani- 
festly followed  the  plain  and  unequivocal 
declaration  of  Lewis  on  Eminent  Domain 
(volume  2  [2d  Ed.]  8  4SS),  an  authority  quot- 
ed by  nearly  all  the  text  writers  and  liber- 
ally cited  by  the  courts  in  determining  ques- 
tions pertaining  to  eminent  domain.  That 
authority  says:  "But  damages  to  personal 
pn^erty,  or  the  expense  of  removing  it  from 
the  premises,  cannot  be  considered  In  esti- 
mating the  compensation  to  be  paid" — citing 
Central  Paciflc  R.  B.  Co.  v.  Pearson,  35  CaL 
247,  and  many  other  authorities,  a  number 
of  which  we  hare  carefully  examined.  Up* 
on  investigation  of  this  subject  we  are  of 
the  (pinion  that  tbe  above  paragraph  from 
Lewis  on  Eminent  Domain,  general  In  Its 
terms  and  apparently  laying  down  a  uni- 
versal rule,  cannot  be  sustelned  as  the  law 
of  this  case,  and  the  ruling  of  the  court  and 
Instruction  given  pursuant  thereto  must  be 
held  to  be  erroneous  under  tbe  law  of  this 
territory.  In  tbe  absence  of  constitutional 
provision,  or  statutory  authority,  or  In  a 
case  where  a  constitutional  provision  or  stet- 
ute  limits  liability  in  tbe  exwclse  of  the 
right  of  eminent  domain  to  tbe  property  ac- 
tually taken,  the  limit  of  liability  would  be 
fixed  by  tbe  value  of  what  is  taken,  and 
consequential  damages  could  not  be  consld- 
ered.  This  Is  substantially  the  declaration 
of  the  Supreme  Court  of  Galltornla  in  Cen- 
tral Paa  B.  B.  Co,  V.  Pearson,  supra.  The 
statute  of  that  state  then  und^  omsldaratlon 
governing  tbe  action  of  commissioners  ap- 
pointed to  condenm  a  r^bt  of  way  for  a 
railway  says :  "They  shall  asoertein  and  as* 
sess  the  compmsatlon  for  the  land  sought 
to  be  appropriated,  to  be  paid  by  said  com- 
pany to  the  perwa  or  persons,"  etc.  Com- 
menting uptm  this  provision  of  the  statute, 
the  conrt  says:  "The  Item  of  $700  allowed 
Pearson  for  the  supposed  cost  of  removing 
his  personal  property  from  the  premises  was 
Improperly  allowed  by  the  conunlssloners, 
and  should  have  been  stricken  out  by  tbe 
court  below.  In  cases  of  this  character  the 
landowner  is  entitled  only  to  such  dam- 
ages, over  and  above  the  value  of  the  land 
sought  to  be  appropriated,  as  tbe  statute 
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gives.  Whether  tbe  statate  gives  only  the  ; 
cost  of  feDcing.  over  aud  above  the  value  of  ; 
the  land  takm,  as  claimed  by  tbe  ai^Uant,  j 
It  Is  nimecessary  to  decide  for  the  purposes  | 
of  this  case.   Upon  that  question  tbe  statute  ; 
la  by  no  means  clear,  bnt  we  are  aatlsfled  | 
that  It  does  not.  In  any  event,  allow  compen-  ; 
satlon  over  and  above  the  value  of  the  land 
actually  taken,  tbe  cost  of  fencing  and  cattle 
guards,  and  sucb  damages  as  may  accme  to 
that  portion.  If  any,  of  the  land  of  the  land-  | 
owner  which  Is  not  taken,  by  reason  of  its  j 
severance  from  tbe  part  taken,  and  tbe  con- 
struction of  tbe  railroad  In  the  manner  pro*  : 
posed.  The  cost  ot  removal  from  the  prem* 
Ises  Is  not  Included."  And  In  Selden  t.  City  I 
of  Jacksonville,  28  ria.  6S8.  10  SoutiL  457,  ! 
14  L.  B.  A.  870.  29  Am.  St  Rep.  278,  It  \ 
was  taeld  that  a  constitutional  guaranty  that  \ 
private  pn^ter^  shall  not  be  'taken'  or  'ap-  | 
proprlated'  without  compensation,  did  not  em-  j 
brace  mere  consequential. damages  resultinc  ! 
to  property  abutting  on  a  street  from  a  1 
change  of  grade  of  the  street  or  other  im- 
provements thoreof,  but  only  to  a  trespaai 
upon  or  physical  Invasion  of  tbe  pn^ierty. 
The  reverse  of  tbls.  however,  is  held  by 
courts  determining  like  questions  under  dlf-  ] 
fermt  constitutional  and  statutory  looTlslonB.  , 
Undor  tbe  first  Constitution  of  Illinois  i 
(1848),  which  provided  that  no  man's  prop-  < 
erty  shall  "be  taken  or  applied  to  public  use 
withont  Just  compensation  bdng  made  to 
him,"  tbe  Supreme  Court  of  the  ITnlted  States,  ' 
in  Traiuportatlon  Co.  v.  Chicago,  99  U.  S.  ' 
635,  644,  25  L.  Ed.  836.  held  that  "persons 
appointed  or  authorised  by  law  to  make  or  ; 
Iminrove  a  highway  are  not  answerable  for  . 
etmsequentlal  damages,  if  th^  act  within  > 
their  Jurisdiction."  In  1870  tbe  Gonstltntlon  | 
of  Illinois  was  changed  so  as  to  read,  "Pri-  i 
vate  property  shall  not  be  taken  or  damaged  j 
for  public  use  without  Just  compensation"; 
and  under  tbls  provision  the  Supreme  Court 
of  Illinois,  In  Rl^ey  v.  Cltr  of  Chicago, 
102  IlL  64,  said  ttiat  tbe  framers  of  that  in- 
fltrument  (ConstltutlfKi  of  1870)  evident 
bad  in  view  the  giving  of  grea^  security 
to  private  rights  by  giving  relief  in  cases  of 
hardship  not  covered  by  tbe  preceding  Con- 
stitution, and  that  the  new  rule  required 
compoisatlon  in  all  cases  where  It  appeared 
'*tbiete  has  been  some  physical  disturbance 
of  a  right  either  public  or  private,  which 
the  plaintiff  enjoys  In  connection  with  his 
property,  and  which  glres  to  it  an  additional 
value,  and  that  by  reason  of  such  dlsturfctance 
be  has  sustained  a  special  damage  with  re- 
spect to  his  property  In  excess  of  that  sus- 
tained by  tlie  public  generally."  This  deter- 
mination of  the  Supreme  Court  of  Illinois 
was  commented  upon  by  the  Supreme  Court 
of  the  United  States  In  Chicago  t.  Taylor, 
125  U.  8.  161,  8  Sup.  Ct  820,  81  I..  Ed.  038, 
and  was  by  that  court  approved.  The  Su- 
preme Court  of  the  state  of  Washington 
(Brown  v.  City  of  Seattle,  31  Pac.  313,  IS 
U  B.  A.  161),  citing  the  change  in  the  Illinois 


Constitution,  says  the  action  of  that  state 
"baa  since  been  followed  by  West  Virginia, 
Alabama,  Missouri,  Nebraska,  Arkansas,  Tex- 
aa,  Oeorgla,  California,  Colorado,  Kentu<^, 
Montana,  and  the  Dakotas,"  and  citlee  numer- 
ous decisions  sustaining  the  construction  giv- 
en by  the  Supreme  Court  of  Illinois  to  tlie 
language  of  its  Constitution  of  1870,  and  then 
Bays:  "Every  court  In  which  the  point  has 
been  raised  has  decided  in  favor  of  tbe  pel- 
vate  citizen,  but,  were  It  now  presented  to 
us  for  the  first  time  In  the  history  oC  tbe 
phrase,  we  should  not  be  disposed  to  view 
it  la  any  way  different  trcm  that  expressed  in 
the  cases  we  have  dted.  If  private  propertj 
is  damaged  for  tbe  public  benefit,  tbe  public 
should  make  good  the  loss  to  tbe  Individual. 
Such  always  was  tiie  equi^  of  the  caae^ 
and  tbe  Constltiitfon  makee  hitherto  disre- 
garded equity  now  tbe  law  of  It"  The  Su- 
preme Court  of  Colorado,  In  City  of  Pueblo 
T.  Strait  36  Pac.  789,  24  L.  R.  A.  392,  quotes 
with  approval  tbe  fbregtring  language  of  Oie 
Washington  court 

From  these  cases  it  will  appear  that  there 
Ifl  no  general  mie  governing  the  manner  in 
wbldi  damages  to  private  inwpttty,  wboi 
taken  fiir  public  use.  Is  to  be  measured. 
Such  measuremente  must  depend  vpaa  the 
constitutional  or  stetutory  law  authorizing 
the  taking,  and  consequential  damages  will 
be  allowed  when  Justified  by  such  provlMons. 
Is  the  taking  and  damage  to^personal  prop- 
erty, under  the  law  of  eminent  domain  with- 
in tbe  forcing  rule,  applicable  to  real  es- 
tate? If  so,  tlie  exercise  of  tills  power  over 
or  upon  tbe  property  of  a  dtlzai  should 
carry  with  it  the  right  ta  the  dtlxoi  to 
recover  all  tiie  damages  lie  has  suffered  by 
reason  of  its  exercise,  wbetbn  to  bis  real 
or  pmonal  property.  The  taking  of  [n-ivate 
prc^erty  for  public  use  is  said  to  be  the 
exercise  of  Uie  right  of  enlnent  domain,  and 
with  referoice  to  It  Bedfleld,  on  the  Xaw  of 
Railways  (volume  1,  p,  229),  und«  the  title 
of  "oninent  domain,"  says:  "It  is  a  dis- 
tinct right  fivm  that  of  public  domain,  which 
is  the  land  belonging  to  the  sovereign.  This 
is  a  superior  right  which  ttie  severe^  pos- 
sesses in  all  property  of  the  dtisen  or  sub- 
ject wliether  real  or  personal,  and  whether 
tbe  tltie  were  originally  derived  from  tbe 
sover«lgir  or  not" 

^le  tenth  instruction  of  the  oonrt  is  not 
in  harmony  wltli  the  for^ii«  deflidtlon  of 
eminent  dmnaln  as  set  out  in  the  above  qw^ 
talion  from  Bedfield  on  the  I^aw  ot  Rail 
ways.  This  Iiutmctlon,  in  harmony  witt- 
the  ruling  of  the  court  upon  tbe  Introduc- 
tion of  testlmraiy,  Instmcte  and  advises  the 
Jury  as  the  law  In  this  case^  where  real 
estate  Is  condemned  and  personal  property 
Injured  and  damaged  becaiue  tiierettf,  aocb 
injury  and  damage  cannot  be  recovered  In 
tills  action,  and  this  we  have  attnnpted  to 
show  cannot  be  upheld  unless  It  is  In  ac- 
cord with  tbe  statute  of  the  territcMry  and  the 
Constitution  of  the  United  Stetes.   We  do 
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not  think  It  Is.  The  statnte  under  whlcb 
tbese  condemnation  proceedings  were  had 
reads  as  follows:  "The  commissioners  shall 
be  duly  awom  to  perform  their  duties  Im- 
partially and  JuBtly:  and  they  shall  Inspect 
said  real  property  and  consider  the  Injury 
whl(A  such  owner  may  sustain  by  reason  of 
such  railroad;  and  th^  shall  assess  the 
damages  which  said  owner  will  sustain  by 
such  approprlatitm  of  hla  land."  The  lan- 
guage of  our  statute  above  quoted  would 
seem  to  leave  It  Immaterial  whether  or  not 
a  railroad  company  can  "take  personal  prop- 
erty" by  condemnation  proceedings.  If  dam- 
ages to  personal  property  Is  Inddut  and 
necessarily  caused  by  the  exercise  of  the 
power  of  eminent  domain  In  taking  land, 
then  the  "owner"  Is  Injured  "by  reason  of 
Buch  railroad."  That  the  owner  "by  refr 
son  of  such  railroad"  has  been  put  to  the  ex- 
pense of  remoTing  the  stock  of  lumber  then 
on  hand  is  not  disputed;  neither  can  It  be 
denied  that  the  cost  of  such  removal  was 
made  necessary  by  the  condemnation  of  the 
real  estate,  and  Is  an  Injury  and  damage  to 
the  owner  to  the  extent  of  the  cost  of  such 
removal.  In  other  words,  this  ruling  would 
permit  the  railroad  to  take  the  owner's  land 
and  thereby  compd  him  to  bear  whatever 
expcDBe  may  be  conseqnait  upon  preserving 
his  personal  property,  and  yet  be  remedi- 
less therefor.  If  this  shall  he  held  to  be  the 
law,  then  the  constitutional  provision,  "nor 
shall  private  property  be  taken  for  public 
use  without  just  compensation,"  becomes 
almost  as  much  a  swwd  as  a  shield  to  the 
private  dtixm.  for  the  compulsory  addition 
to  the  ooet  of  the  personal  pnqwrty  of  the 
citizen  la  as  much  a  taking  as  the  absorp- 
tion of  the  real  estate  itself.  Nor  is  this 
conclusion  relieved  or  its  result  modified  to 
the  citizen  by  the  fact  that  the  agency  thus  ar- 
bitrarily adding  to  the  cost  of  his  pnqterty 
cannot  c:arry  on  the  businras  In  which  he  is 
engaged.  The  result  to  the  eitizen  In  this 
case  Is  the  same  whether  the  railroad  com- 
pany are  benefited  by  the  expenditure  or 
iiot.  In  either  event  the  cost  of  ranoring 
the  lumber  la  dead  loss  to  hUn,  occasioned 
by  this  taking  of  bis  real  estate  under  this 
power  of  KDinent  domain. 

In  Grand  Rapids  B.  B.  Ga  v.  Gheeseboro 
(Mich.)  42  N.  W.  68.  the  court  by  Mr.  Justice 
Campbell,  say:  "The  damages  In  such  a 
case  must  be  such  as  to  fully  make  good  oil 
that  results,  directly  or  indirectly,  to  the 
injury  of  the  owner  in  the  whole  premises 
and  interests  affected,  and  not  merely  the 
strip  taken"— citing  a  large  number  of  cases; 
am<nig  tbssn  G.  B.  ft  I.  B.  B.  Oo.  t.  Helsel 
(Mich.)  11  N.  W.  215,  where  the  court  again 
says:  "It  need  hardly  be  said  that  nothing 
can  be  fairly  twmed  compensation  which 
does  not  put  the  party  Injured  In. as  good  a 
condition  as  he  would  have  been  In  If  the 
Injury  had  not  occurred.  Nothing  short 
of  this  is  adequate  compensation.  *  •  • 
And  in  Judd  t.  Hull  Dock  Cio,  9  Q.  a  443.  It 


was  held  that,  where  the  property  taken  was 
a  brewery  in  o[)eratlon,  the  damages  includ- 
ed the  necessary  loss  In  finding  another 
place  of  business."  And  then  say:  "The 
following  are  cases  where  the  damage  done 
was,  as  in  this  case,  distinct  from  the  actual 
taking  of  property  from  the  party  In- 
jured"— citing  a  number  of  English  cases. 
In  Chicago,  etc..  R.  Co.  v.  Hock,  118  III. 
CS7,  9  N.  E.  20S,  the  court  say:  "The  Incon- 
venience and  cost  of  removal  of  the  business 
from  the  premises  condemned  are  mentioned 
as  elements  of  damage  proper  for  considera- 
tion. This,  however,  la  In  harmony  with  the 
ruling  In  St.  Louis.  V.  &  T.  H.  R.  Co.  v. 
Oapps,  67  111.  607."  In  the  case  of  A.,  T.  & 
8.  F.  R.  Co.  V.  Schneider  (lU.)  20  N.  E.  41, 
2  L.  R  A.  422,  the  following  instruction  to 
the  Jury  was  upheld,  viz.:  "The  Jury  are 
further  instructed  that,  in  detwmlnlng  the 
amount  of  compensation  to  be  awarded  to 
the  defendants  In  this  case,  they  may  prop- 
erly take  Into  consideration  all  eridmce 
tending  to  show  the  actual  value  of  the  lease- 
hold Interest  to  the  respective  defendants  of 
which  it  Is  proposed  to  deprive  them;  the 
actual  loss  to  be  suffered  by  these  defendants, 
from  the  loss,  destruction,  or  deprlvaUon  of 
the  Improvements  placed  by  them  in  the  prop- 
erties specially  adapted  to  ttie  conduct  of 
their  business.  If  any,  shown  by  their  evl* 
deuce;  the  reasonable  cost  of  removal,  and 
of  refitting  In  otho*  localities  for  the  further 
conduct  of  buslneea,  as  shown  by  the  evl* 
d«ice."  In  Hannibal  Bridge  Co.  v.  Schau- 
bactaiw,  67  Mo.  682,  It  was  held:  **nnder  a 
statute  requiring  the  commissioners  in  con- 
dem  nation  proceedings  to  assess  the  damages 
which  the  owner  of  the  land  may  sustain 
by  reason  of  such  appropriatitm,  consequen- 
tial  damages  resulting  from  the  i^nnnpz^- 
tlon  may  be  allowed.  The  assessment  Is  not 
confined  to  the  land  actually  tak«L"  This 
statute  dlfters  from  tiie  Oklabnna  act  chief- 
ly In  the  use  of  the  word  "damages,"  where 
our  statute  contains  the  word  "Injury." 
Botb  rtatutes  were  doubtless  Intended  to  cov- 
er the  same  ground  and  protect  the  same 
Interests,  and  to  the  same  extent,  and  neither 
one  has  any  reference  to  speculative,  Im- 
aglnatlTe,  or  hypothetical  damages,  but  both 
were  intended  to  and  do  refer  to  and  Include 
all  the  actual  damages  capable  of  exact  of 
aj^iroxlmate  measuremcait  which  the  owner 
may  sustain  by  reason  of  such  railroad.  The 
erpeaaa  of  moving  tiie  stodc  of  lumber  in 
the  yard  at  the  time  of  the  condemnation 
and  appropriation  is  a  direct  loss  to  the  own- 
n,  and  an  added  burdra  not  shared  by  other 
members  of  tbe  public. 

In  Monongahela  Navigation  Co.  United 
States,  148  U.  S.  812,  13  Sup.  Ct  622.  87  L. 
Ed.  468,  Mr.  Justice  Brewer,  speakhog  for 
the  court  of  the  concluding  clause  of  the 
fifth  amendment  to  the  GonsUtntlon  of  tlie 
United  States,  which  says:  "Nor  shall  pri- 
vate propOTty  be  taken  ftw  public  use  with- 
out Just  compensatimi,*'  holds  as  follows: 
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"It  In  no  wise  detracts  from  the  power  of 
the  public  to  take  whatever  may  be  necessary 
for  Its  uses;  while,  on  the  other  hand.  It  pre- 
vents the  public  from  loading  upon  one  in- 
dividual more  than  his  Just  share  of  the  bur- 
dens of  goverument**  And  be  further  says: 
"When  he  surrenders  to  the  public  something 
more  and  different  from  that  which  Is  ex- 
acted from  other  members  of  the  public,  a 
full  and  Just  equivalent  shall  be  returned  to 
blm.  *  *  *  The  noun  'compensation,* 
standing  by  Itself,  carries  the  idea  of  an 
equivalent  Thus  we  speak  of  damages  by 
way  of  compensation,  or  compensatory  dam- 
ages, as  distlsguisbed  from  punitive  or  ex- 
emplary damages;  the  former  being  the 
equivalent  for  the  injury  done,  and  the  lat- 
ter Imposed  by  way  of  punishment.  So  that, 
if  the  adjective  'Just  had  been  omitted  and 
the  provision  was  simply  that  property 
should  not  be  taken  without  compensation, 
the  natural  Import  of  the  language  would  be 
thattbe  comp^isatlon should  betheequlvalent 
of  the  property.  And  this  is  made  emphatic 
by  the  adjective  'Just*  There  can,  In  view 
of  the  combination  of  tb^  two  words,  be  no 
doubt  that  the  compensation  must  be  a  full 
and  perfect  equivalent  for  the  property  tak- 
en." In  that  case  a  private  corporation  had 
obtained  a  charter  and  franchise  from  the 
state  of  Pennsylvania  for  the  erection  of  a 
dam  and  lode  in  the  Monongahela  river  for 
the  paraage  of  boats  on  that  stream,  with 
the  right  to  take  tolls  for  the  passage  of  the 
same.  The  United  States,  under  this  power 
of  eminent  domain,  condemned  and  took  from 
the  corporation  tbe  dam  and  lock  by  It  con- 
Htructed,  and  the  trial  court  held  the  cor- 
poration was  entitled  to  compensation  for 
the  dam  and  lock,  but  to  nothing  for  the 
franchise  or  right  to  take  tolls.  In  that 
case,  as  In  this,  It  was  urged  that  the  gov- 
ernment was  liable  for  what  it  obtained, 
viz.,  the  dam  and  lock,  but  for  nothing  more. 
To  tbin  argument  Justice  Brewer  replied  as 
follows:  "It  is  also  suggested  that  the  gov- 
ernment does  not  take  this  franchise;  that 
It  does  not  need  any  authority  from  the  state 
for  tlie  exaction  of  tolls,  if  it  desires  to  exact 
them;  that  It  only  appropriates  the  tangible 
property,  etc.  •  ♦  •  But  this  franchise 
goes  with  tbe  property;  and  the  navlgaticm 
company,  which  owned  it,  Is  deprived  of  it 
The  government  takes  it  away  from  the  com- 
pany, whatever  use  It  may  make  of  It;  and 
the  question  of  Just  compensation  Is  not  de- 
termined by  the  value  to  the  government 
which  takes,  but  the  value  to  the  individual 
from  whom  tbe  property  Is  taken;  and,  when 
by  the  taking  of  the  tangible  property  the 
owner  Is  actually  deprived  of  the  franchise 
to  collect  tolls,  Just  compensation  requires 
payment,  not  merely  of  the  value  of  the  ton- 
glbie  property  itself,  but  also  of  ttiat  of  the 
franchise  of  which  he  is  deprived." 

It  may  be  suggested  that  in  that  case  the 
franchise  was  an  Inseparable  part  of  the  prop- 
erty taken,  and  therefore  was  inevitably  swept 


away  by  the  taking  of  the  tangle  property. 
Likely  that  is  so,  but  it  was  no  more  an  In- 
evitable loss  to  the  owner  than  is  the  neces- 
sary cost  of  moving  the  lumber  in  the  cas* 
at  bar;  nor  can  it  be  said  to  be  any  more 
capable  of  ascertainment.  A  franchise  may 
be  valuable  in  one  place,  and  of  no  value  in 
another.  It  may  be  of  value  to^y  and  be- 
cause of  climatic  conditions  of  little  or  no 
value  to*morrow.  In  any  event  it  la  at 
best  a  matter  of  computation  to  be  made 
from  the  testimony  In  the  case,  and  not  sus- 
ceptible of  that  d^ree  of  certainty  which 
can  reasonably  be  expected  in  reference  to 
the  expense  of  moving  a  given  quantity  of 
lumber.  The  fact  that  It  Inheres  to  or  grows 
out  of  some  right  in  other  proi>erty,  real  or 
personal,  can  make  little  difference  to  the 
owner,  who  Is  called  upon  to  alone  bear  the 
burden  of  Ite  loss.  To  him  the  loss  is  tbe 
same  whether  it  Is  the  questionable  value 
of  a  franchise,  or  the  direct  compulsory 
taking  of  the  money  necessarily  expended 
in  removing  a  stock  of  liunber.  And,  as  said 
by  Justice  Brewer  above,  the  loss  to  blm  Is 
measured  not  by  the  use  the  taker  may  make 
of  it  but  by  the  burden  thus  cast  upon  blm. 

Second.  It  is  next  objected  that  tbe  court 
erred  to  its  sixth  instruction  to  the  Jury, 
which  reads  as  follows:  "(6)  Several  wit- 
nesses have  been  permitted  to  give  their  opin- 
ions as  to  the  value  of  tbe  property  in  ques- 
tion, and  the  amount  of  depreciation  In  value 
of  lot  6.  These  opinions  have  been  varied 
and  conflicting,  and  are  not  controlling  on 
your  Judgment  They  must  be  considered 
and  given  Just  such  weight  as  tbe  conditions 
entitle  them  to.  The  value  of  this  class  of  tes- 
timony depends  upon  the  intelligence,  fairness, 
and  Impartiality  of  the  witness,  his  knowl- 
edge and  experience  in  determining  values, 
and  whether  he  is  prejudiced,  biased,  or 
Influenced  by  like  Interesta  The  law  does  not 
permit  you  to  fix  speculative,  boom,  or  fancy 
values  upon  the  property  to  controversy; 
but  the  law  requires  you  to  determine  tbe 
reasonable  market  salable  value  of  the  prop- 
erty. If  the  owner  was  offering  to  sell  on 
usual  terms  and  tbe  purchaser  desired  to  boy.** 
The  particular  objection  to  this  instruction 
is  the  use  of  the  word  "boom"  as  used.  On 
a  careful  reading  of  this  instruction  it  will 
be  seen  that  the  court  made  use  of  tbe  three 
words  "speculative,'*  "fancy,'*  and  "boom." 
as  nearly  equivalents  of  each  other,  and  did 
not  totend  by  the  use  of  the  word  "t>oom**  to 
extend  the  ordinary  meaning  of  tbe  other 
words  made  use  of.  Undoubtedly  a  railroad 
company,  when  it  Invokes  the  aid  of  tbe  power 
of  emtoeut  domain  to  condemn  the  property 
of  a  private  citizen  for  Its  use,  must  be  re- 
quired to  make  full  and  Just  compensation 
to  him,  and  and  it  has  done  so  when  It  has 
paid  tbe  fair  market  value  of  the  property 
on  tbe  day  It  was  taken,  wlttiout  reference  to 
how  or  when  that  market  value  came  into 
existence.  But  It  must  be  Its  maricet  value, 
as  contradlstlDgnlshed  Uom  a  purely  imaglna- 
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tive  or  specnlatlre  value  wliicb  does  not 
In  fact  exist;  and  this  we  think  1b  what  the 
court  Intended  to,  and  did  In  fact,  Instmct 
the  jury  in  the  language  complained  ot  The 
court  said:  **The  law  does  not  permit  you 
to  fix  specnlatlve,  boom,  or  fancy  values 
upon  the  property  In  controversy;  but  the 
law  requires  yon  to  determine  tbe  reasonable 
market'  salable  value  of  tbe  property,  If  the 
owner  was  offering  to  sell  on  the  usual 
terms  and  the  purchaser  desired  to  buy." 
In  this  the  Jury  were  Instructed  that  under 
the  law  they  were  required  to  fix  the  damages 
at  such  a  sum  as  the  owner,  desiring  to  tell, 
could  at  the  time  secure  from  a  purchaser 
who  deslred'to  buy,  and  informed  them  that 
they  could  not  allow  or  fix  speculative*  boom, 
or  fancy  value.  This  is  the  law  as  we  under- 
stand it  and  we  think  the  Jury  could  not 
have  been  mislead  by  the  language  used. 
While  in  the  abstract  this  court  does  not 
approve  of  the  word  "boom"  aa  a  word  de- 
scriptive of  values  which  should  not  be  con- 
sidered by  a  Jury  Id  estimating  values  arising 
under  the  law  of  eminent  domain,  yet,  as  the 
word  was  used  In  the  instruction  complained 
of,  we  are  unable  to  determine  tbat  there 
was  error  committed  Justifying  a  reversal 
of  this  case,  and  especially  where,  aa  In  this ' 
case,  other  Instructions,  particularly  tbe 
second,  makes  the  meaning  of  the  court  clear 
that  the  fair  market  value  of  the  property  ! 
at  the  time  should  be  made  the  basis  of  the  | 
Jury's  consideration  of  damages,  and  uses  | 
language  easily  comprehended  by  them.  | 

Third.  Tbe  third  assignment  of  error  is  j 
that  the  court  erred  in  rejecting  the  evidence  | 
of  ofCera  to  purchase  other  property  In  the  i 
neighborhood  of  the  land  In  question  about  | 
tbe  time  of  the  condemnation  proceedings.  I 
We  do  not  think  the  evidence  oCTered  In  this  | 
case  brought  It  within  tbe  rule  applicable 
to  that  class  of  evidence.   Actual  sales  of 
adjoining  or  abutting  property  at  or  about 
the  time  of  the  taking  by  condemnation  Is  a 
widely  different  proposition,  and  even  this  i 
class  of  evidence  Is  received  with  very  great  j 
caution.   In  Keller  v.  Paine,  S4  Hun  (N.  T.)  | 
177,  cited  In  Am.  &  Eng.  Bnc.  of  I/aw,  vol.  10, 
p.  1154,  It  Is  said:    "If  evidence  of  offers 
Is  to  be  received.  It  will  be  important  to  know 
whether  the  offer  was  made  In  good  faith, 
by  a  man  of  good  Judgment,  acquainted  with 
the  value  of  tlie  article,  and  of  sufficient 
ability  to  pay;  also  whether  tbe  offer  was 
cash  or  credit,  or  In  exchange,  and  whether 
made  with  reference  to  the  market  value  ! 
of  the  article  or  to  supply  a  particular  need  | 
or  fancy."   Tbe  evidence  failed  to  show  the  | 
existence  of  any  of  these  conditions,  and  we 
think  tbe  evidence  was  rightfully  rejected. 

Fourth.  It  Is  fturther  contended  by  tbe 
plaintiff  In  error  that  tbe  court  erred  In  tbe 
fourth  Instruction,  In  wblch  said  Instruction 
the  court  permitted  the  jury  to  exercise  their 
judgment,  based  upon  tbelr  inspection  of  the 
premises  and  the  evidence  submitted  upon 
the  trial.  We  are  unable  to  agree  with  coun- 


sel in  this  contention.  In  Instruction  No.  4 
the  court,  after  adverting  to  the  evidoice 
before  the  Jury,  and  the  elements  which 
mtered  into  a  correct  determination  of  the 
elements  of  damage  In  the  case,  then  pro- 
ceeds: "All  these  matters  are  proper  for 
your  consideration  bi  determlnli^  the  rea- 
sonable market  value  of  the  property,  at  the 
time  it  was  taken,  and  the  damages,  If  any, 
to  tbe  remaining  lot;  but  you  are  not  bound 
by  this  evidence  alona  Tou  have  been  per- 
mitted to  make  a  view  and  inspection  of 
the  property  in  question  and  you  have  a  right 
to  exercise  your  own  Judgment,  based  upon 
your  Inspection  and  observation,  together 
with  all  the  evidence  which  has  been  per- 
mitted to  go  to  you  during  tbe  trial  Remem- 
ber, all  this  evidence  and  your  own  observation 
Is  for  the  purpose  of  enabling  you  to  form 
a  correct  Judgm«it  as  to  the  reasonable 
market  value  of  these  lots  March  21,  1902, 
and  the  depreciation  in  value,  if  any,  of  tbe 
remaining  lot,  caused  by  tiie  excavation  made 
by  tbe  railroad  company  on  the  lots  that  It 
took  from  Mr.  Bllncoe,  and  in  your  delibera- 
tions you  must  consider  all  the  evidence  that 
you  believe  credible,  and  give  it  such  weight 
as  in  your  judgment  you  deem  it  entitled  ta" 
Counsel  for  both  plaintiff  and  defendant  have 
examined  and  discussed  this  subject  with 
commendable  energy  and  zeal,  and  have  col- 
lected and  presented  the  conflicting  decisions 
of  the  courts  to  such  extent  that  there  is  little 
left  for  this  court  -to  do  further  than  to  an- 
nounce the  guiding  principle  which  seems 
to  run  through  the  great  mass  of  authority 
on  the  subject.  Extreme  views  have  t>een 
expressed  upon  both  sides,  but  we  think  the 
great  weight  of  authority  has  adopted  the 
medium  ground  followed  by  the  court  In 
this  case,  viz.:  Not  to  permit  the  jury  to 
view  tbe  premises  and  therefrom  determine 
all  the  questions  involved  In  the  case,  to  the 
exclusion  of  the  sworn  testimony  of  all  the 
witnesses  In  tbe  case;  nor,  on  the  other  hand, 
to  shut  their  eyes  to,  and  their  consciousness 
of,  all  tbe  physical  facts  plainly  before  them, 
but  rather  that  they  make  use  of  tbelr  vision 
to  more  clearly  and  certainly  understand 
the  physical  facts  testified  to  by  the  witness- 
es, and  thus  the  better  be  able  to  weigh  and 
assign  to  each  the  measure  of  truth  to  which 
he  Intended  to  testify,  and  thereby,  in  that 
respect,  assign  to  the  several  witnesses  the 
measure  of  credence  which  they  thus  find 
their  evidence  entitled  to.  We  have  spoken 
of  physical  facta  because  we  believe  It  Is  only 
as  to  physical  facts  that  this  view  of  the  Jury 
is  permitted.  The  jurors  are  generally  stran- 
gers to  both  parties  and  to  the  premises 
involved,  and,  certainly  a  stranger  wholly 
unacquainted  with  the  value  of  property  In 
that  vicinity,  and  seeing  only  the  physical 
effect  upon  the  premises  In  the  way  of  cuts 
or  fills,  could  not  be  i>ermltted  to  Indulge  his 
own  arbitrary  whim  or  notion  of  the  value  of 
the  premises  thus  affected,  and  the  measure 
or  amount  of  damages  thus  occasioned;  but 
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It  does  not  follow  that  th^  may  not  correct 
an  emmeons  Impression  or  false  statemoit 
of  a  witness  as  to  a  pliyslcal  fact  by  tbelr  own 
personal  obserratlon.  As  lllnstrated  by  some 
of  the  anthorltles,  mtppoae  a  witness  testified 
that  a  certain  cnt  made  by  a  railroad  Is  18 
feet  deep,  and  the  Jury,  viewing  the  premises 
and  standing  in  the  cut,  are  yet  able  to  over- 
look the  bank,  and  thus  know  that  the  cnt 
is  less  than  the  height  of  an  ordinary  person; 
must  the  Jury  In  such  case  dlsr^rd  the 
evidence  of  their  eyes  and  sUlI  believe  that  | 
the  cut  la  18  feet  deep?  If  sncb  wow  the 
law,  It  Is  pretty  safe  to  assume  that  no 
Jury  of  Intelligent  American  citizens  would 
ever  administer  the  law.   It  la  assumed  that 
the  Instruction  given  warrants  the  Jurors  In 
basing  tbelr  verdict  on  the  knowledge  gained  | 
at  the  view,  In  disregard  of  the  testimony  [ 
given  In  court,  if  they  so  desire.   This  as-  j 
sumption  Is  nnwarranted  by  the  langnage  ! 
mployed.   The  langnage  of  the  Instmctlon  I 
is:   "And  you  have  a  right  to  exercise  your 
own  Judgment,  based  upon  your  Inspection 
and  observation,  together  with  all  the  evl- 
doice  which  has  been  permitted  to  go  to  yon  ' 
during  the  trial"   We  think  the  Instmctttm  I 
was  not  erroneons.  ! 

In  reaching  this  conclusion  It  is  not  neces- 
sary to  hold  or  Indorse  the  theory  that  the 
Jury  are  not  bound  by  the  testimony  of  the 
witnesses,  but  may  rest  their  verdict  entirely 
upon  the  information  obtained  at  the  view; 
neither  are  we  Inclined  to  go  to  the  other 
extreme  and  hold  that  the  Jury  are  not  to 
take  Into  consideration.  In  any  degree,  the 
evidence  of  their  own  senses.  We  Incline 
rather  to  accept  the  middle  ground  adopted 
by  the  Supreme  Court  of  Kansas  and  Wiscon- 
sin, and  other  authorities,  in  which  It  Is  said:  j 
"The  evident  theory  and  Intention  of  the  ■ 
Legislature  was  that  cases  would  arise  In  | 
which  It  would  be  necessary  and  proper 
that  the  evidence  offered  In  the  court  should 
be  supplemented  by  the  knowledge  gained 
by  the  Jury  from  a  view.  It  would  be  Im- 
practicable and  fooUsb  to  require  a  court,  af- 
ter having  sent  a  Jury  to  view  the  property  or 
place,  to  direct  them  not  to  consider  what 
they  had  there  observed,  and  what  was  obvious 
to  all  who  might  look."  CSty  of  Topeka  v. 
Martineau  (Kan.  Sop.)  22  Pac.  419,  B  L.  R.  A. 
775.  And  in  Washburn  v.  Railroad  Co.,  59  ] 
Wis.  364,  18  N.  W.  828,  the  Sopreme  Court 
of  Wisconsin  say:  "We  understand  that  the 
object  of  a  view  is  to  acquaint  the  Jury  with 
the  physical  situation,  conditions,  and  sur- 
roundings. What  they  see,  they  know  abso- 
lutely. If  a  witness  testify  to  anything, 
which  they  know  by  the  evidence  of  their 
senses,  on  the  view.  Is  false,  they  are  not  bound 
to  believe — cannot  believe — the  witness,  and 
they  may  dlsr^ard  his  testimony,  although 
no  other  witness  has  testified  on  the  stand 
to  the  fact  as  the  Jury  know  It  to  be.  For 
example,  if  a  witness  testify  that  a  certain 
farm  Is  hilly  and  ruf^ed,  when  the  view  has 
disclosed  to  the  Jury  and  to  ev^  Juror  alike  ' 


that  It  Is  level  and  smooth,  or  if  a  wltnen 
testify  that  a  certain  building  was  burned 
before  the  view,  and  the  view  discloses  that 
it  has  not  been  burned*  no  contrary  testimony 
of  witnesses  on  the  stand  la  required  to  an- 
thorlM  the  Jury  to  find  the  fact  as  it  la.  In 
disregard  of  the  testimony  given  In  coarL** 
We  therefbre  conclude  that  the  Information 
obtained  at  the  view,  as  to  these  m&re  physic- 
al facts,  Is  evidence  to  be  considered  In  con- 
nection with  all  that  is  ottered  in  court;  but. 
"the  evidence  which  the  Jurors  acquire  at  the 
view  is  not  to  be  elevated  to  the  character 
of  exclusion  or  predominating  evidence, 
•  •  •  but  simply  give  It  place  along  with 
the  other  evidence  in  the  case  in  their  dellber- 1 
ations."  a,  K.  ft  W.  Ry.  Co.  r.  Paraom 
(Kan.  Sup.)  82  Pac.  1083. 

For  the  error  In  refusing  evidence  In  ref- 
ence  to  the  expense  of  moving  the  lumber, 
and  repeated  In  Instruction  No.  10,  wherein 
the  Jury  are  told  they  must  not  allow 
the  plaintiff  In  error  anything  for  the  expoise 
of  removing  the  lumber  from  lots  3  and  4, 
the  Judgment  of  the  court  below  must  be 
reversed,  and  the  canse  remanded  for  a  new 
trial  therein;  tile  costs  of  this  court  to  be  tax- 
ed to  defendant  in  error.  All  the  Justices 
concurring,  except  BURFORD,  C  J.,  who 
tried  the  case  In  the  court  below,  not  sitting. 


OONELIN  v.  TATB8  et  aL 

(Supreme  Court  of  Oklahoma.  Sept  7,  1005.) 

1.  Witnesses  —  Competkhct  —  Tbansac- 
TioNB  WITH  Decedent. 

Bj  the  provisions  of  section  4212,  St. 
1893,  no  part?  shall  be  allowed  to  testify  in 
his  own  behalf  to  any  transaction  or  coinmoni- 
cation  bad  personally  by  such  party  with  a 
deceased  person,  when  the  adverse  party  ia  the 
aBsignee  of  such  decMsed  person,  where  he 
has  acquired  titie  to  the  canse  of  ution  imme- 
diately from  SDCli  deceased  person. 

2.  Same. 

In  an  action  hy  the  grantor  to  set  aside 
a  deed  conveying  lands  in  this  territory  against 
a  person  who  baa  acquired  tide  to  the  land 
in  controversy  immediately  from  the  deceased 
grantee  of  such  grantor,  such  grantor  Is  not  al- 
lowed to  testify  In  his  own  behalf  to  any  trans- 
actions or  commnnications  had  by  liim  Individu- 
ally with  bis  grantoe,  who  is  deceased,  whether 
such  transactions  or  communlcatlona  an  wal 
or  In  writing. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  60, 
Cent.  Dig.  Witnesses,  ||  ^  ^] 

8.  Saue. 

Facts  which  constitute  fraud  on  tiie  part 
of  a  deceased  peraon  necessarily  include  person- 
al transactions  or  conversations  with  soeh  da- 
ceased  person. 

4.  Tbiai.— OBjnonDRB  TO  Etidehok. 

An  objection  to  the  Introdnctlou  of  testimo- 
ny should  state  the  precise  grounds  of  objectirai. 
An  objection  on  one  ground  will  not  raise  othtr 

grounds  of  objection. 

[Eld.  Note. — For  cases  In  point,  see  voL  46L 
Cent.  Dig.  Trial,  M  194-196.] 

5.  WirmasEa  —  CoicPEnHOT  ■—  Tuksmj- 

raON B  WITH  DbOBDENT. 

Section  421%  St.  1893,  does  not  prohibit 
the  proof  of  transactions  and  commomcatlons 
had  personally  ttetween  a  party  to  the  anlt  and 


Digiiized  by 


CONKLIN  TATBS. 


911 


the  deceased  grantee  of  such  person  by  dls- 
intereeted  witnesaes,  or  other  competent  evi- 
dence other  than  that  of  a  partr  to  the  salt. 

0.  TBIAX«— DKKUBSn  TO  BTIDinCB. 

Upon  a  demurrer  to  the  evidence,  the  conrt 
must  consider  as  tme  every  portion  of  the  evi- 
dence tending  to  prove  the  case  of  the  party 
resisting  the  demnrrer,  and  cannot  weigh  con- 
flicting evidoice. 

[Ed.  Note.— For  cases  In  point,  aea  voL  4fi, 
Cait.  Dig.  Trial,  860*  866.] 
7.  Sake. 

Id  order  to  sustain  a  demurrer  to  the  evi- 
dence, the  court  must  be  able  to  say.  as  a  mat- 
ter of  law,  that  the  part^  introdnclng  the 
evidence  has  not  proved  his  cause. 

[Ed.  Note. — Tor  cases  in  point,  sss  nd.  46^ 
Gent.  Dig.  Trial,  i  847.] 

(Syllabus  by  the  OonrtJ 

Bmur  from  District  Court,  Logan  County ; 
before  Jnatloe  O.  F.  Irwin. 

Action  b7  Jamei  Conklln  i^lnst  Annie 
Tatee  and  othen.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Rerersed  as  to 
certain  defendants,  and  aflSrmed  as  to  others. 

Cotteral  &  Homor,  for  plalntUf  In  error. 
John  Deverenx  and  TJ.  M.  Jones,  for  defmd- 
ants  in  error. 

BEAUCHAMP,  J.  This  action  was  com- 
menced by  plaintiff  in  error  against  defend* 
ants  In  error  In  the  district  court  of  Logan 
connty.  The  allegations  of  the  petition,  so 
far  aa  necessary  are:  That  the  plaintiff  Is 
the  owner  of  160  acres  of  land  in  Logan 
county,  of  the  valne  of  $2,000 ;  that  two  tax 
deeds  had  been  Issued  against  the  land  by 
the  county  treasurer  to  M.  Tates,  which  were 
void;  that  A.  G.  Jones  was  a  real  estate 
broker  and  land  agent  at  Outhrle ;  that,  plain- 
tiff  being  desirous  of  clearing  bis  title  to 
his  land  and  canceling  these  tax  deeds  and 
rising  confidence  and  trust  In  Jones,  and 
Jones  representing  to  plaintiff  that  to  ac> 
compllsh  this  purpose  it  was  proper  and  bene- 
ficial that  the  plaintiff  put  the  title  to  the 
land  in  Jones'  name,  plaintiff  made  a  quit- 
claim deed  to  the  land  to  Jones,  as  bis  agent 
and  trustee,  without  any  conslderatlott,  rely- 
ing upon  the  statements  and  repreBentatlons 
of  Jones;  that  Jones,  Instead  of  faithfully 
carrying  out  his  trust,  and  In  order  to  cheat 
and  defraud  the  plalntlCF  out  of  his  land, 
sued  in  bis  own  name  to  cancel  said  tax 
deeds,  and,  being  successful,  did,  without 
plaintiff's  knowledge  or  consent,  make  a  deed 
to  the  land  to  the  defendant  Annie  Yates  for 
a  grossly  inadequate  consideration,  so  that 
she  might  become  the  reputed  owner  thereof, 
and  BO  tbat  Jones  might  himself  obtain  the 
consideration  for  the  transfer,  and  that  the 
plaintiff  might  be  deprived  thereof,  except 
the  sum  of  $50,  which  be  otTered  to  give  to 
the  plaintiff,  but  which  plaintiff  refused ;  that 
upon  obtaining  the  said  conveyance,  and  pre- 
tending to  be  the  owner  thereof,  the  defend- 
ant Annie  Yates  executed  a  mortgage  on  the 
land  to  and  In  favor  of  the  defendants  Wil- 
liams &  Swinford  to  secure  her  note  In  the 
nun  ot  ISOOi  that  the  defendants,  Annie 


Yates  and  Williams  &  Swinford.  had  notice 
and  knowledge  of  the  facts  and  drcumstanres 
of  the  fraud,  and  of  the  want  of  ownership 
in  and  title  to  the  land  on  the  part  of  Jones 
and  Annie  Yates,  and  notice  and  knowledge 
of  the  plalntlfTs  title  thereto.  The  prayer 
of  the  petition  Is  that  Annie  Yates  be  decreed 
to  hold  the  land  as  mere  trustee  of  the  plain- 
tiff, and  be  required  to  convey  It  to  the  plain- 
tiff, and  that  the  mortgage  of  WHllams  & 
Swinford  be  canceled.  The  defendants  an- 
swered, admitting  that  Annie  Yates  is  in  the 
possession  of  the  real  estate  in  the  petition 
set  out,  and  the  defendants  Williams  &  Swin- 
ford admit  that  they  have  a  mortgage  thereon 
for  the  sum  of  $500,  with  interest  at  12  per 
cent,  per  annum,  and  defendant  Annie  Yates 
further  admits  that  she  is  and  claims  to  be 
the  owner  of  said  land  In  fee  simple,  and,  ex- 
cept as  admitted,  the  defendants  deny  gener- 
ally the  allegations  In  the  petition,  and  deny 
all  participation  In  or  knowledge  of  the  al- 
leged fraud,  and  pray  a  dismissal  of  the  suit. 
The  case  was  tried  before  the  court  without 
a  Jury,  end  at  the  conclusion  of  the  platn- 
tlfTs  evidence,  the  defendants  separately  de- 
murred to  the  evidence  The  demurrers  were 
by  the  court  sustained,  and  Judgment  was 
rendered  dismissing  the  action  at  the  coKt 
of  plalntlflf.  A  motion  for  a  new  trial  was 
heard  and  overruled,  and  exceptions  saved. 
Plaintiff  in  error  brings  the  case  ^ere  by 
[wtltion  in  error  and  case-made. 

It  is  agreed  by  the  parties  In  this  cane 
that  the  plaintiff  was  the  original  owner  of 
the  land  by  patent  from  the  government : 
that  two  tax  deeds  were  Issued  by  the  county 
treasurer  of  Logan  county  to  M.  Yates;  that 
afterwards  a  quitclaim  deed  was  made  by 
the  plaintiff  for  the  land  to  A.  O.  Jones, 
January  27,  1902,  the  consideration  named  in 
the  deed  being  $1 ;  tbat  on  October  6.  1002. 
Jones  brought  suit  In  his  own  name  In  the 
district  court  of  Logan  county  against  Joe 
M.  Yates,  administrator  of  M.  Yates  and  her 
heirs,  to  cancel  these  tax  deeds,  and  which 
on  December  17, 1002,  resulted  in  a  Judgment 
canceling  both  tax  deeds,  and  vesting  the 
title  in  Jones;  that  on  the  same  day  Jones 
made  a  warranty  deed  for  the  land  to  Annie 
Yates,  the  consideration  named  In  the  deed 
being  $100;  tbat  Annie  Yates  executed  a 
mortgage  to  the  defendants  Williams  &  Swin- 
ford to  secure  her  note  In  the  sum  of  $500; 
and  that  subsequent  to  the  commencement  of 
this  action  Annie  Yates  conveyed  the  land 
by  warranty  defed  to  C.  H.  Scrutchfleld.  It 
Is  also  an  admitted  fact  that  A.  O.  Jones 
died  before  the  trial  of  this  cause.  There- 
fore the  real  Issues  to  be  determined  by  the 
court  at  the  trial  were:  First  did  A.  G. 
Jones  obtain  the  deed  from  tbe  plalntlflT  with- 
out consideration,  hold  tbe  same  as  agent  and 
trustee  for  the  plaintiff,  and  then,  without 
plalntifTs  knowledge  or  consent  fraudulently 
transfer  the  land  to  Annie  Yates  with  Intent 
to  cbeat  the  plaintiff  out  of  the  land  and 
proceeds  thereof?  and,  second,  did  Annie 
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Yates,  and  the  other  parties  acquiring  their 
tnterrat  by  and  through  Jones,  hare  notice 
of  the  fraud,  so  that  plalntlfl  can  recorar 
his  land  as  against  them? 

Complaint  was  made  by  plaintiff  In  error 
that  the  trial  court  "erred  In  ruling  upon 
evidence  offered,  and  In  excluding  1^1,  com- 
petent, and  proper  evidence  offered  by  the 
plaintiff."  We  will  first  consider  the  rul- 
ings of  the  court  upon  the  admissibility  of 
the  evidence,  which  are  complained  of,  and 
pointed  out  by  counsel  for  plaintiff  in  error 
in  their  brief.  At  the  trial  the  deposition 
of  the  plaintiff  was  offered  in  evidence,  and 
the  defendants  objected  to  the  reading  of 
certain  letters  contained  In  said  deposition 
In  the  following  form :  "Objected  to  as  In- 
competent, Irrelevant,  and  Immaterial,  being 
a  communication  with  a  deceased  person — 
By  the  Court :  I^et  the  record  show  the  ob- 
jection Is  sustained  to  all  statements  In  the 
deposition  from  Jones  to  the  party  in  inter- 
est, and  an  exception  by  the  plaintiff."  By 
section  4212,  St  1893,  It  Is  provided :  "No 
party  shall  be  allowed  to  testify  in  bis  own 
behalf  In  respect  to  any  transaction  or  com- 
munication had  personally  by  such  party  with 
a  deceased  person,  when  the  adverse  party 
la  the  executor,  admlnlatrator,  belr  at  law, 
next  of  kin,  aorvlvlng  partner  or  assignee 
of  sncb  ^teceased  person,  where  tbey  have  ac- 
quired title  to  the  cause  of  action  Immedi- 
ately from  such  deceased  person.  •  • 
The  testimony  objected  to  was  with  reference 
to  certain  letters  written  by  the  plaintiff  to 
Jones,  and  received  by  him  from  Jones  In 
reference  to  tlM  quitclaim  deed  and  the  pur- 
poses for  which  It  waa  made  by  him  to  Jones. 
The  record  discloses  that  before  tbe  trial 
Jones  died,  so  that  under  the  plain  and  ex- 
press provisions  of  section  ^12  he  (plaintiff) 
could  not  be  allowed  to  testify  In  his  own 
behalf  In  tbls  case.  Cnnnlngham  et  aL  t. 
Pblllips,  4  OU.  169.  44  Fac  221. 

Counsel  for  plaintiff  In  error  argues  that 
the  statute  forbids  only  communications  had 
"personally*'  with  the  deceased;  that  is,  that 
the  atatnte  only  contemplates  iveventlng  one 
party  from  testifying  aa  to  conversations  had 
with  the  deceased.  We  do  not  agree  with 
this  contention.  The  evident  purpose  of  the 
statute  is  to  prohibit  a  party  testifying  In 
his  own  behalf  in  respect  to  any  transaction 
or  communication  had  with  a  deceased  person 
Individually.  To  hold  otherwise  would  opea 
the  door  for  tbe  greatest  fq^nd;  and  this, 
because  the  lips  of  bla  adversary  are  closed 
by  death,  and  he  cannot  be  beard  to  give  his 
version  of  the  conversation.  In  this  case  It 
was  not  only  attempted  to  prove  by  the  plain- 
tiff that  letters  had  been  received  by  him 
from  Jones,  hut  as  well  to  prove  the  contents 
of  letters  that  had  been  written  by  him  to 
Jones,  and  not  now  In  the  possession  of  the  j 
plaintiff;  and  we  think  this  circumstance  ' 
alime  sufficiently  answers  the  argument  of  [ 
counsel  for  plaintiff  In  error,  for  If  tlie  plain- 
tiff waa  permitted  to  testify  with  reference  ' 


to  the  letters  that  had  been  written  by  Mm 
to  the  deceased,  and  the  letters  that  were  re- 
ceived by  htm  In  answer  thereto,  then  tbe 
plaintiff  would  be  permitted  to  testify  simply 
as  to  his  version  of  the  transactions,  without 
any  possibility  of  denial  from  the  deceased 
party.    Counsel  atea  us  to  but  a  single  au- 
thority, the  case  of  Wills  v.  Wood.  28  Kan. 
400.  where,  In  the  opinion  by  Mr.  Jnstlce 
Brewer,  in  speaking  of  the  statute  und»  cod- 
slderatlon,  he  used  the  following  langoage: 
"That  statute  plainly  contemplates  prevent- 
ing one  party  from  Introducing  in  evidence 
conversations  had  with  the  ancestor  of  the 
adverse  party;  and  this,  because  tbe  Hps  of 
such  ancestor,  closed  by  death,  cannot  be 
beard  to  give  his  vo^on  of  the  convocation." 
Tbe  evidence  sought  to  be  Introduced  in  tbat 
case  was  of  conversatltHU  bad  between  tbe 
deceased  and  the  witness  personally,  and  tbe 
language  used  had  refermce  imly  to  the 
particular  facts  of  that  case,  and  It  oonld 
not  possibly  be  construed  tbat  It  mu  meant  In 
that  case  to  say  tbat  the  party  should  be 
permitted  to  testify  In  his  own  behalf  in 
respect  to  all  transactlonB  and  communica- 
tions had  by  such  party  with  a  deceased  per- 
son, except  mere  convmations.  We  think  a 
fair  construction  of  the  statute  is  to  render 
such  party  incompetent  as  a  witness  to  tes- 
tify to  any  and  all  tronsactiona  or  conunimJ- 
cationa  had  by  such  parfy  wltii  a  deceased 
person  individually.  A.  ft  B.  Bncy.  of  Law 
(2d  Ed.)  vol.  80.  pp.  1027-1029,  and  notes. 
In  the  case  of  Bryant  v.  StalnbnxA:,  40  Kan. 
8S6. 10  Fac.  917,  It  la  said:   "Where  tbe  orig> 
Ina]  payee  (tf  a  note  brii^  an  action  there* 
on  against  tbe  administratrix     a  maka,  be 
18  incompetent  to  testify  ttiat  be  aaw  tbe 
maker  sign  It,  when  the  execution  of  the  same 
was  a  part  of  tbe  trade  between  the  maker 
and  himself;  but,  when  tbe  execution  of  tbe 
note  Is  established  fully     other  and  compe- 
tent evidence,  the  error  in  permitting  plaintiff 
to  testify  Is  not  reversible."   And  In  tbe 
opinion,  after  quoting  the  statute.  It  Is  said: 
"This  statute  has  reference  as  much  to  any 
transaction  bad  with  a  deceased  person  aa 
it  does  to  any  communication  received  flrom 
bim.   Surely  tbe  execution  of  this  note  wai 
a  transaction  had  personally  with  the  deceas- 
ed, and  clearly  falls  within  the  prohibition 
of  tbe  statute.'*  Auebampaugta  v.  Sdmddt^ 
72  Iowa.  666,  84  N.  W.  460;  Samson  v.  Sam- 
sou.  6T  Iowa.  2D8,  25  N.  W.  233:  Holcomb  v. 
Holoomb,  9B  N.  T.  81&   The  statute  makes  no 
»Eceptlon  in  a  case  where  ftand  la  an  issofc 
The  facts  which  conetltnte  fraud  on  tiie  part 
of  a  deceased  perscm  necessarily  include  pov 
sonal  transactions  or  conversations  with  him. 
Carr  r.  Fife  et  aL  (C.  C.)  44  Fed.  71S. 

Again,  It  is  argued  by  counsel  for  plaintiff 
in  error  that  the  objecttim  In  the  form  made 
did  not  go  to  the  Incompetoicy  of  tbe  witness, 
but  only  to  the  competency  of  tbe  testimony 
Itself,  and  cites  numerous  authoritiee  to  tbe 
^ect  that  tbe  precise  grounds  of  objectloos 
must  be  stated,  and  that  the  general  objection 
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win  not  raise  tba  aneatton  as  to  the  admlnl- 
bUlty  <tf  erldenca  whidi  ml^t  be  objecttMi- 
able  <Hi  scnne  vpedflc  gronnd.  uid  that  an 
objection  OD  ma  flTonnd  will  not  raise  othv 
srounds  of  objection.  The  eorrcrtness  nt  this 
poeltion  will  not  be  disputed,  and,  while  the 
objection  might  have  been  more  spedfle,  there 
is  no  qnestlon  trcm  the  recwd  in  this  case 
but  that  It  was  nndwstood  hj  both  coonsd 
and  ttie  court  as  an  objection  to  the  compe- 
tency of  the  witness.  The  trial  court  com- 
mitted no  orror  In  endndlng  all  atetemento  In 
the  despoBltlon  by  Jones  to  the  plaintiff. 

Ttm  plaintiff  offered  In  evidence  certain  let- 
ters, which  porpcoted  to  have  been  wrtttm 
A.  Q.  Jones,  tiie  slffiiatare  haTlnf  bem  idoitl- 
fled  as  13ie  slgnatare  of  A.  O.  Jones  by  the 
witneaa  U.  M.  Jones,  which  letters  read  as  fol- 
lowa: 

•Guthrie,  Okla.,  Dea  17. 1901. 
**Jamea  Omklln,  Etaq.,  Henoelton,  N.  T.— 
Dear  Sir:  I  make  a  qiedalty  ot  lookliv 
after  t3ie  propertf  of  nonresldeiitB,  and,  hav- 
ing been  here  erer  since  I  located  the  Land 
Office  acre  for  ttw  United  States  befwe  tiie 
(q;>aiing  ot  Oklahoma  to  setttement,  am  able 
to  know  almost  every  possible  buyer.  If 
tJie  j^njterty  Is  rental  prop«tyi  I  take  qjmdal 
pains  to  keep  the  same  risnted  to  good  tenants. 
I  am  often  able  to  benefit  owners  of  property 
in  the  payment  of  their  taxes.  Owners  are 
ottan  Imposed  upon  by  excesslTe  raluatltms 
and  assessments  of  taxes,  sidewalk  and  shade 
tree  tax.  If  pr(^)erty  Is  vacant  lots,  some 
kind  of  light  oops  should  be  i^nted  cm 
tbem,  as  this  keeim  down  the  weeds  and  Im- 
proves their  antearanca  This  can  be  done 
withoot  cost  to  the  owner.  TIm  city  some- 
times orders  weeds  cut  on  vacant  loto  and 
charges  Uie  expense  up  to  the  lots.  Write 
me  deeoiption  and  price  of  your  property. 
Ton  win  be  satlsfled  with  any  business  I 
may  be  able  to  do  for  you.  I  make  no 
charges  fw  information.  Tours  respect- 
fully, A.  O-  Jones." 

"Onthrle.  Okla.,  Dec.  17,  1901. 
"James  Oonklln,  Bsq.,  Henoelton,  N.  Y.— 
Dear  Sir:  I  wrote  yon  a  letter  In  regard  to 
a  tract  of  land  that  you  once  owned  In  CHEla- 
homa,  and,  not  getting  any  answer,  I  tboogbt 
I  would  write  you  again.  If  this  la  received 
by  yon,  kindly  answer  it,  that  I  may  know 
what  you  desire  In  the  matter.  If  any- 
thing is  to  be  done,  the  sooner  the  better, 
in  which  case  I  can  give  yon  the  very  best 
reference  as  to  business  guallflcatlons  and 
fair  dealing.  Would  be  pleased  to  have  you 
write  Ex-Gor.  Barnes,  now  president  of 
Logan  County  Bank,  about  me.  Kindly 
write  me  any  information  you  have.  I  be- 
lieve I  sent  you  a  blank  quitclaim  deed  to  ex- 
ecute. A  quitclaim  only  transfers  any  Inter- 
eat  you  may  have  In  anything,  nothing  more, 
and  with  this  quitclaim  deed  a  settlement  can 
be  made  with  the  party  holding  the  tax  deed, 
and  an  answer  to  this  may  repay  you  for 
your  troublfc  EYateraally  yours*  A.  Q. 
JeiML" 
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*«nthrte,  Okla.,  October  16,  1902. 
"James  0<»ikUu,  Bsq.,  Henoelton,  N.  T. — 
Deer  Kr:  In  regard  to  your  old  claim  here. 
I  emplf^ed  a  lawyer  at  a  fee  $BO;00,  com- 
menced suit,  and  was  eii^ectlng  to  get  case 
ttrongh  Hm  next  term  of  conrt  But  the 
owner  of  the  place  under  two  tax  deeds 
died,  and  this  put  a  new  avect  to  tiie  ease, 
as  there  are  some  ten  heirs,  and  I  don't  know 
when  and  how  I  will  come  out  Now,  I  have 
a  chance  to  settle  with  the  administrator  so 
as  to  give  you  |S0.00,  and,  owing  to  the  un- 
certaintj  of  the  caa^  I  Inctose  you  receipt 
for  your  signature,  which  you  can  sign  and 
said  to  the  Onthrle  National  Bank,  InsbTict- 
ing  them  to  deliver  to  me  upon  payment  of 
the  foaoo^  OT,  if  you  sesMl  receipt  direct  to 
me,  I  will  maU  yon  excbange  1^  return  mall 
for  the  amt,  which  will  save  any  collection 
fe&  Hoping  fb6  same  may  be  fbund  satls- 
foctory, 

**I  am  fraternally  yours,  A.  O.  Jones." 

*^enoe1ton,  New  York.  Oct  ,  1902. 

"Received  of  A.  6.  Jones  fifty  dollars  in 
full  of  all  claims  and  demands  tat  my  quit- 
claim deed  to  the  S.  BL  ^  of  Sea  0.  Tt>.  16, 
H.  1  W.,  L  M.  "  

The  defendants  objected  to  all  and  each  ot 
the  letters  being  rec^ved  In  evidence,  as  be- 
ing Incompetent  Irrtievant  and  Immateral, 
and  being  communications  from  the  deceased 
to  the  irialntio;  which  objectlwa  wrae  by  the 
court  sustained,  to  which  rulings  ct  the  court 
the  plaintiff  excepted  and  now  ocHnplains. 
It  must  be  presumed  that  the  trial  court  soe- 
talned  the  objection,  Ua  tin  reastm  that  the 
letters  were  communications  from  a  de- 
ceased person,  for  It  cannot  be  questioned 
that  the  evidence  vras  compet«it  relevant 
and  material.  U.  M.  Jones,  the  wltoess  who 
identified  the  signature  to  the  letters  as  that 
of  A.  G.  Jones,  was  not  a  party  to  the  suit 
and  had  no  interest  In  the  result  of  It  as 
disclosed  by  the  record,  other  than  that  of  an 
attorney  for  the  defendants.  The  statute 
does  not  provide  that  no  evidence  shall  be 
received  of  transactions  or  communications 
between  a  party  and  a  deceased  person,  but 
only  provides  that  no  party  shall  be  allowed 
to  testify  In  his  own  behalf  in  respect  to 
such  transactions  or  communicatlona  It 
Is  clearly  not  the  purposfc  of  the  statute  to 
prohibit  testimony  as  to  transactions  and 
communications  between  a  party  and  a  de- 
ceased person,  but  only  that  a  party  with 
whom  the  transactions  or  communications 
are  had  should  not  be  a  competent  witness  to 
testify  to  Bucb  matters.  The  witness  U.  M. 
Jones  being  a  disinterested  party,  and  hav- 
ing Identified  the  signatures  to  the  letters  as 
the  signature  of  A.  G.  Jones,  his  testimony 
could  not  be  excluded  for  the  reason  that 
they  were  communications  between  A.  G. 
Jones  and  the  plaintiff.  The  letters,  being 
Identified  as  those  of  A.  G.  Jones,  will  speak 
for  themselves;  and  that  the  transactions 
and  commnnIcatl(tas  may  be  proveB  by  other 
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witnesses  than  the  party  with  whom  such 
transactions  or  communlcatlone  were  had 
cannot  be  questioned.  Wills  t.  Wood,  supra: 
Bryant  v.  Stalnbrook,  supra;  Muir  t.  Miller, 
82  Iowa,  700,  47  N.  W.  1011,  48  N.  W.  1082. 
To  hcdd  othmrdse  would  be  to  exclude  all 
erldence  of  transactions  with  deceased  pep- 
sons,  when  the  adverse  party  In  an  action 
waa  the  repreaentatlTe  or  assignee  of  such 
deceased  person.  That  the  letters  were 
mentioned  and  identlfled  In  the  deposition  of 
the  plaintiff,  and  referred  to  as  a  part  of  the 
deposition,  can  make  no  difference.  The 
letters  were  offered  separately,  after  identi- 
fication by  the  witness  U.  M.  Jones,  and 
the  court  erred  In  excluding  them. 

Again,  the  plaintiff  offered  to  prove  by 
the  witness  John  H.  Cotteral  that  jnst  a 
short  time,  possibly  two  or  three  days,  prior 
to  the  date  of  the  rraditlon  of  the  judgment  In 
the  district  court  of  Logan  county,  setting 
aside  the  tax  deeds  held  by  M.  Yates,  he  had 
a  conversation  with  A.  G.  Jones,  in  which 
the  witness,  as  attorney  for  the  plaintiff, 
warned  Jones  that  the  title  and  ownership 
of  the  iand  in  controversy  was  in  the  plain- 
tiff, and  that  plalntifTs  attorney  and  Jones 
then  agreed  that  nothing  yv&a  to  be  done  in 
that  suit  without  the  consent  of  Cotteral. 
Upon  objection  by  the  defendants  the  court 
also  excluded  this  testimony  for  the  same 
reason,  that  it  was  a  conversation  with  a  de- 
ceased person.  For  the  reasons  before  stated* 
this  ruling  of  the  court  was  erroneous. 

It  Is  argued  by  counsel  for  defendants  Id 
error  that;  even  If  the  court  erred  In  ex- 
cluding the  testimony  complained  of,  the  er- 
ror was  Immaterial,  "for  the  reason  that  no 
notice  of  any  fraud  was  proved  to  have  been 
given  to  the  defendants,  or  either  of  them." 
The  record  discloses  that  M.  Yatee  was  the 
mother  of  Joe  M.  Yates,  and  that  Joe  M. 
Yates  was  the  husband  of  the  defendant 
AnMe  Yatea,  and  that  Joe  Yates  wrote  the 
following  letters: 

•*OuthTle,  Okla.,  Oct  17, 1002. 
"Ja&  Oonklln  or  HIa  Heirs:  I  have  bad 
charge  of  a  i^eee  of  land  owned  by  a  Mr. 
Jas.  Conklln.  Tlils  land  lies  6%  miles  east 
of  Guthrie.  This  land  sold  aereral  years 
ago  for  taxes,  and  I  hold  the  tax  deed  and 
am  in  possesion  of  the  i.lace,  and  will  pay 
a  good  price  for  a  good  deed  to  this  place. 
The  DOS.  of  the  land  is  B.  B.  %  section  9, 
township  16,  range  1  W.  Now,  if  you  can 
give  me  a  good  lawful  deed,  please  write  me 
at  once  what  you  will  take  for  same.  Also, 
write  me  if  a  man  in  Guthrie  by  the  name 
of  A.  G.  Jones  has  a  deed  of  any  kind  from 
you  people.  Jones  has  commenced  suit  in 
district  court  here  for  possession  of  this  land, 
and  I  am  Inclined  to  think  he  has  no  authori- 
ty for  doing  so.  Please  write  at  once  in  full 
about  the  place.  I  know  I  can  afford  to  pay 
more  for  the  land  than  Mr.  Jones  can,  and 
would  like  to  hear  from  jon  at  once.  Yonrs 
very  truly,  Joe  M.  Yatefc'* 


"Guthrie,  0.  T.,  Oct  17,  '02. 
"Geo.  E.  King,  Esq.,—  Dear  Sir:  I  am  in- 
formed that  you  are  a  brother-in-law  to  Mr. 
James  Conklln  that  at  one  time  lived  here 
and  afterwards  moved  to  New  York.  I  am 
the  man  who  holds  a  tax  titie  to  the  1€0  acres 
of  land  that  Jas.  Conklln  proved  np  on  as 
a  homestead,  and  would  be  glad  to  learn  the 
wh^abouts  of  Mr.  Conklln  or  his  belrs. 
Can  you  give  me  any  Information  of  them? 
I  am  willing  to  pay  a  good  round  price  for  a 
good  deed  from  the  right  party  or  parties  for 
this  land.  There  is  a  man  by  the  name  of 
A.  G.  Jones  In  Guthrie  who  claims  to  repre- 
sent the  owners  of  the  Conklin  place,  and 
Is  going  into  court  about  It  next  month,  so, 
if  you  can  give  me  any  information,  please 
do  so  at  once,  and.  If  I  can  get  the  names 
and  post  office  address  of  the  right  and  law- 
ful heirs,  I  will  pay  a  good  price  for  their 
deed  to  the  land.  I  do  not  think  Mr.  Jones 
has  any  legal  authority  to  represent  any 
body,  but  perhaps  you  can  tell  me.  An  early 
reply  will  greatiy  oblige  yonrs  very  truly. 
Joe  M.  Yates." 

The  signature  to  the  letters  Is  Identified 
1^  the  witness  Goodrich  as  the  signature  of 
Joe  M.  Yatea,  and  the  witness  Goodrich  testi- 
fied that  shortly  prior  to  the  rendition  of  the 
judgment  by  which  the  tax  deeds  of  M.  Yates 
were  canceled  he  had  received  letters  trom 
the  plaintiff,  In  which  were  stated  tbe  facts 
with  reference  to  the  quitclaim  deed  the 
plaintiff  to  A.  O.  Jones,  and  the  purpose  for 
which  the  deed  was  made,  and  that  Jones 
bad  no  antliority  to  veil  It  In  October  or 
November.  1902.  Just  prior  to  tte  date  of  the 
judgment  canceling  the  deeds  of  U.  Yates, 
he  bad  several  conversations  with  Joe  U. 
Yates,  In  which  conversatltms  he  showed  bhn 
the  lettors  that  be  had  received  from  the 
plaintiff  with  reference  to  the  quitclaim  deed 
to  Jones,  and  In  which  It  was  stated  that  the 
deed  was  only  made  for  the  purpose  of  clear- 
ing the  titie  from  the  tax  deeds,  and  warning 
him  that  if  he  attempted  to  buy  tbe  land 
fnHU  A.  Q.  Jones,  he  would  get  Into  tronble. 
The  wltoeas  Goodrich  farther  testified  om  fol- 
lows: "Witness:  Mrs.  Annie  Yates  never 
told  me  Joe  was  her  agent  until  long  after- 
wards. Q.  Did  you  have  a  talk  with  hal 
A.  Yes,  sir.  Q.  When  was  that?  A.  That 
was  about  tbe  time  this  Mr.  Yates  left  hee. 
Q.  He  left  the  country,  has  he?  A.  Yea,  tir. 
Q.  Can  yon  give  any  idea  of  that  date?  A 
This  waa  some  time  last  fiill.  Q.  1008 T  A 
Yes,  sir.  Q.  What  conTerBati<m  did  yoa  have 
with  Annie  Yates  on  the  subject?  A.  Why, 
she  came  up  to  see  me,  and  we  wore  talking 
about  this  property  here,  and  she  aald  she  was 
in  hopes,  when  Joe  made  the  arrangemente  to 
get  that  property,  that  they  could  save  some- 
thing out  of  It  and  I  dont  know  that  sbr 
said  right  then  that  Joe  was  her  agent  I 
dldnt  ask  her  those  technical  questiona.  Q. 
She  dtdnt  make  that  spsdflc  statement  ac- 
cording to  your  recollection  of  the  conversa- 
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tlon  with  her.  She  referred  to  it  on  the  as- 
iiimptlon  that  he  had  represented  ber  In 
these  negotlationB.  Is  that  correct?  A.  Yes, 
sir."  Cross-examlDatioD :  "Q.  When  was 
Mrs.  Yates  In  your  oflSce?  A.  Mrs.  Yates  has 
been  in  my  office  very  often  since  sometime 
last  fall,  when  Mr.  Yates  went  away.  She 
was  there  the  day  he  skipped  out.  Q.  At 
what  time  did  she  tell  you  Joe  Yates  was 
acting  as  her  agent?  A.  She  never  used  the 
word  'agent'  I  told  you  she  said  at  the  time 
Joe  made  the  arrangements  to  get  this  place 
for  her  they  were  In  hopes  that  they  could 
save  something  out  of  It  Q.  Did  she  use 
any  language  that  you  would  imply  agency, 
at  this  particular  time,  that  Nelson  bought 
this  farm  here?  A.  She  said  when  Joe 
made  the  arrangements  to  get  the  place  in 
her  name —  Q.  Which  place  did  she  refer 
to?  A.  The  Conklln  place.  Mr.  Jones'.  Q. 
Did  you  ask  her  which  place  she  referred  to? 
A.  Yes,  sir;  yon  know  as  much  Bbout  this 
aa  I  do.    •   •   •  " 

As  to  the  notice  of  fraud  by  Annie  M. 
Yates,  we  have  the  fact  of  the  relations  of 
the  parties;  the  fact  that  Joe  M.  Yates  bad 
written  letters  to  the  plaintiff.  In  which  he 
expressed  a  desire  to  purchase  the  land ;  the 
conversation  of  Joe  Yates  with  the  witness 
Goodrich,  wherein  he  admitted  having  re- 
ceived a  letter  from  the  plaintiff,  and  wherein 
be  was  shown  letters  from  the  plaintiff  to 
the  witness,  in  which  the  facts  with  refer- 
ence to  the  title  of  A.  G.  Jones  were  stated, 
and  that  Jones  had  no  authority  to  sell  the 
land,  and  the  subsequent  admission  of  the 
defendant  Annie  Yates  that  ber  husband 
made  arrangements  to  get  the  land  for  her, 
and  that  they  were  In  hopes  they  could  save 
sometblng  out  of  It;  the  fact  that  the  con- 
sideration expressed  in  the  deed  from  plain- 
tiff to  Jones  was  f  1 ;  that  the  Information 
conveyed  by  the  witness  Goodrich  to  Joe 
Yates  was  while  the  suit  was  pending  in 
the  district  court  to  annul  the  tax  deeds  held 
by  the  mother  of  Joe  Yates;  that  the  con- 
sideration as  expressed  In  the  deed  from  A. 
G.  Jones  to  the  defendant  Annie  Yates  was 
(100,  and  that  on  the  same  day  she  received 
the  deed  from  Jones  she  made  a  loan  of  (500 
on  the  land ;  that  the  loan  was  negotiated  by 
Jones.  In  view  of  all  these  facts,  we  are  of 
the  opinion  that  the  evidence  of  notice  to 
the  defendant  Annie  Yates  was  at  least  suf- 
ficient to  withstand  the  demurrer.  There- 
fore, taking  Into  consideration  the  evidence 
admitted,  and  that  which  we  have  held  was 
improperly  excluded  by  the  court,  to  wit  that 
A.  G.  Jones  wrote  a  letter  to  the  plaintiff, 
who  was  the  owner  of  the  land,  soliciting 
his  business  and  stating  that  he  was  often 
able  to  benefit  owners  by  payment  of  taxes, 
and  that  owners  were  often  Imposed  upon 
by  excessive  taxes,  and  wrote  a  second  letter 
offering  to  give  references,  and  saying  that 
wltb  a  quitclaim  deed  settlement  could  be 
made  with  the  party  holding  the  tax  deeds ; 
Uiftt  afterwards  plaintiff  sent  to  Jones  a  quit- 


claim deed  for  the  land,  the  consideration 
named  being  (1 ;  that  later,  and  about  one 
year  after  the  quitclaim  deed  was  executed 
by  the  plaintiff,  Jones  wrote  to  blm  that  be 
could  get  him  $50  in  full  settlement  of  alt 
demands  and  claims  for  the  land,  and  sent 
a  receipt  to  be  signed  by  plaintiff  in  full! 
for  the  land;  that  just  about  the  date  on 
which  the  judgment  was  obtained  annulling 
the  tax  deeds  counsel  for  plaintiff  informed 
Jones  of  the  plaintiff's  claims,  and  It  was 
then  agreed  that  no  further  steps  should  be 
taken,  except  by  and  with  the  consent  of 
counsel  for  plaintiff ;  that  immediately  Jones 
obtained  Judgment  in  his  own  name,  and  con- 
veyed it  to  the  defendant  Annie  Yates  for 
the  consideration  of  (100,  and  secured  a  loan 
for  her  in  the  sum  of  (500 — taking  all  this 
into  consideration,  we  think  the  evidence  suf- 
ficient, at  least  to  show  that  the  deed  made 
by  plaintiff  to  Jones  was  for  the  purpose  only 
of  aiding  to  clear  tbe  title  to  the  land  from 
the  tax  deeds  of  M.  Yates.  Upon  a  demurrer 
to  tbe  evidence  tbe  court  must  consider  as 
true  every  portion  of  the  evidence  tending 
to  prove  the  case  of  tbe  party  resisting  the 
demurrer.  Bequllland  v.  Bartlett  19  Kan. 
382,  27  Am.  Rep.  120;  Brown.  Adm'r,  v.  A., 
T.  &  S.  F.  Rd.  Co.,  31  Kan.  1,  1  Pac.  605; 
Wolf  V.  Washer,  32  Kan.  533,  4  Pac.  lOSt). 
In  order  to  sustain  a  demurrer  to  the  evi- 
dence, tbe  court  must  be  able  to  say,  as  a 
matter  of  law,  that  the  party  Introducing 
the  evidence  has  not  proved  his  cause.  In 
view  of  the  conclusions  here  reached,  the 
court  erred  In  sustaining  the  demurrer  of 
the  defendant  Annie  M.  Yates.  There  was 
no  evidence  which  would  Justify  the  court  in 
finding  that  the  defendants  Williams  &  Swln- 
ford  had  any  notice  of  the  transactions  be- 
tween the  plaintiff  and  A.  G.  Jones,  or  that 
they  had  any  notice  of  the  alleged  fraud. 

The  judgment  of  the  district  court  of 
Logan  county  Is  affirmed  as  to  the  defendants 
Williams  St  Swinford,  and  reversed  as  to 
the  defendant  Annie  M.  Yates,  with  direc- 
tions to  grant  a  new  trial  as  to  tbe  defendant 
Annie  M.  Yates,  to  overrule  tbe  demurrer 
to  the  evidence  as  to  ber,  and  to  proceed 
iu  accordance  with  this  opinion;  the  costs 
in  this  court  to  be  equally  divided  between 
plaintiff  and  defendant  Annie  M.  Yates.  AIT 
the  Justices  concurring,  except  IRWIN,  J., 
who  presided  In  tbe  court  below,  not  iltting. 


TONKAWA  MILLING  CO.  v.  TOWN  OTT 

TONKA  WA  et  ol. 
(Supreme  Court  of  Oklahoma.  Sept.  6.  1900.)- 

1.  mnntcipal  cospobations  —  vacation  of- 
Strebtb. 

An  ordinance  of  a  town  incorporated  under 
the  laws  of  this  territory,  granting  to  a  rail- 
road corporation  tbe  right  to  use  and  occupy 
its  streets  and  alleys,  under  tbe  provisiooa  of 
section  1035,  St  1803,  does  not  vacate  such 
streets  or  alleys,  so  as  to  allow  the  land  ta 
revert  to  the  abutting  lot  owners. 
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2l  Same— Vacation  or  Aixkt. 

The  ordinance  of  the  town  of  Tonkawa 
Inrolvect  in  this  case  hM  to  be  an  ordinance 
cranting  to  the  Bla^wdl  ft  Southern  Railway 
Company  the  right  to  oae  and  occupy  the  alley 
in  gueation  nnder  the  proTfBions  of  section 
1035.  St  18^  and  not  an  ordinance  vacating 
mch  alleyt  ao  aa  to  allow  the  land  to  revert  to 
the  abutting  lot  ownera. 
8.  ESTOPPKD— Plbadino. 

An  estoppel  most  be  pleaded  In  order  to 
enable  a  party  to  avail  himself  of  It  on  the 
trial,  and  must  be  pleaded  with  partlenlarity 
Ib  order  to  constitnto  tither  a  caoM  of  action 
or  defense. 

[Ed.  Note.— For  cases  in  point,  see  toL  18, 
Cent  Dig.  Estoppel,  K  800^  802.) 

(Syllalnu  by  the  Court) 

Error  fnun  District  Oonrt,  Kaj  County; 
before  Jnatice  Bayard  T.  Halner. 

Actitm  by  the  Tonkawa  Milling  Company 
against  the  town  of  Tonbawa  and  others. 
Judgment  fbr  d^endants,  and  plaintiff 
brings  error.  Affirmed. 

Tetirl(A  &  Rose,  for  plaintiff  in  error. 
James  B.  Dlggs,  for  defendants  In  wror. 

BBAUCHAHP,  J.  TMe  action  waa  com- 
menced  in  the  district  court  of  Kay  conn^f 
the  plaintiff  in  error  against  the  dtfrad- 
ant  In  error  for  an  injtinction.  The  peti- 
tion, so  far  as  necessary  for  an  understand- 
ing of  the  issues,  alleges :  That  tbe  plaintiff 
Is  a  corporation.  That  the  defendant,  the 
town  of  Tonkawa,  Is  a  municipal  corpwation, 
organized  and  existing  under  the  laws  of  the 
territory  of  Oklahoma.  That  on  the  14th 
day  of  September,  1889,  tbe  defendant  town 
of  Tmlcawa,  by  and  through  ito  board  of 
trustees  enacted  and  passed  an  ordinance 
granting  a  right  of  way  to  the  Bladcwell  A 
Southern  Railway  Company  through  the 
town,  and  for  the  purixwe  of  such  right  of 
way  vacated  certain  streets,  avotues,  and 
alleys;  a  copy  of  the  ordinance  is  set  out 
and  BO  far  as  necessary  t<a  the  purposes  of 
this  case  is  as  fallows : 

"Ordinance  No.  2eL 
••An  ordinance  granting  a  ri|^  of  way  to 
the  Blat^well  ft  Soutbon  Railway  Com- 
pany throng  the  town  of  Ttmkawa,  Kay 
county,  OUalnma  Territory;  and  for  the 
purpose  of  audi  right  of  way,  vacating 
certain  streets,  avenues,  and  alleys  In 
said  town  of  Tonbawa. 
"Be  it  ordained  by  the  board  of  trustee  of 
tin  town  of  Tookawa,  Oklahoma  Twritoiy; 

"Section  1.  There  be  and  hereby  la  grant- 
ed to  the  Blackwell  &  Sontiiem  Railway 
Company,  Its  successors  and  assigns  tiie 
right  to  construct,  maintain,  and  (q>erato 
Its  railroad,  aide  tracks,  and  switches  in  the 
town  of  Tottkawa  and  over  and  across  North 
avenue,  Sixth  street  *  *  *  in  .the  town 
of  Tonkawa,  as  tiie  survey  for  tbe  railway  of 
the  said  Bla<^well  ft  Southern  Ballway 
Company  Is  now  located  throagh,  over  and 
acTMS  the  sam&   •   •  • 

"See.  U.  That  tot  tbe  purpose  afttresaid, 
the  following  streets,  avenues,  and  alleys  of 


the  said  town  of  Tonkawa  be  and  the  same 
are  hereby  vacated,  via:  •   •  • " 

niai  follows  a  list  of  the  streets  and  aUeys 
vacated  fbr  the  purposes  moatiwed,  among 
them  being  the  alley  In  question  in  this  case, 

Ifbat  under  and  by  virtne  of  tbe  said  ordi* 
nance,  the  alley  in  Question  was  vacated; 
that  plaintiff  for  a  Itmg  time  has  ben  the 
owner  of  lots  12  and  18  in  bloA  19,  abutting 
on  said  alley,  also  lot  10  abutting  on  said 
alley,  and  lateral  therewllb.  O^t  plalntift 
bad,  <m  lot  10  and  othor  lota  owned  by  it  in 
that  block  lying  Immediate  north  of  the  said 
alley,  ita  mill  building  and  elevator,  and  that 
lota  12  and  18  were  used  19^  plaintiff  tor  ita 
mill  office,  and  driveway  leading  firom  the 
principal  or  main  street  of  tbe  town  aUmg  lota 
12  and  18,  and  across  said  alley  to  the  plaln- 
tifTs  mill  and  elevator,  and  is  and  has  been 
for  a  long  time  tbe  way  of  access  to  and 
from  the  mill  and  elevator  by  plaintiff  and 
its  customers  and  patrons.  That  after  tbe 
vacatl(»i  -  of  said  alley,  and  wlm  the  aald 
alley  bad  reverted  1^  virtue  of  ttie  said  va- 
cati<Hi  to  tbe  adjacent  lots,  tbe  plaintiff, 
tiien  owning  that  portion  of  said  all^  which 
lay  adjacent  to  Ita  said  lots,  constructed 
therein  a  dirt  driveway  for  tbe  driving  Into 
and  over  the  dump  which  plaintiff  had,  and 
is  constructed  to  and  as  a  part  of  said  ele- 
vator standing  on  said  lot  10.  niat  plabt- 
tlfTs  mill  and  elevator  ia  standing  on  aald 
Iota  B,  6,  7,  8,  9,  and  10,  and  used  In  connec- 
tion witii  said  lota  12  and  IS,  and  that  por^ 
tion  of  the  said  vacated  alley  wMdi  reverted 
to  said  lota  adjacent  thereto,  and  that  all 
of  said  tota  wen  ot  great  value,  to  wit, 
$10,000.  That  the  said  defendanta  unlaws 
fully  and  wrongfully  entered  upon  the  plain 
tiff's  said  premises  as  described  herein,  and 
in  which  plaintiff  was  in  lawful  possession, 
use,  and  occupancy,  and  that  said  defend- 
ants, did  then  and  there  on  the  26th  day  of 
June,  190^  interfere  witii,  obstnut,  and  pre- 
vent plalntUTs  occupant^  and  lawfnl  use 
tfaweof;  and  did  with  teams,  plows,  and 
scrapers,  unlawfully  and  wrongfully  enter 
upon  plaintiff's  said  premises,  and  plow  and 
scrape  away  the  dirt  roadway,  whlcb  plain- 
tiff bad  built,  leading  to  bis  said  grain  ele- 
vator dump,  and  so  tear  away  the  same  to 
prevent  the  driving  of  wagtms  upon  Bald 
dump,  and  render  the  same  wboUy  unfit  for 
tiie  use  for  which  It  was  made  and  used  by 
the  plaintiff,  and  rendond  It  impossible  for 
grain  to  be  hauled  Iqr  wagon  into  plaintiff's 
said  grata  elevator,  or  to  plalntifTs  said 
flouring  mill.  That  tiie  defendanta  threates 
to  continue  to  obstruct,  binder,  retard,  mo- 
lest, and  prevent  the  plaintiff  from  using 
and  <^ratlng  Ita  said  pF(^»erty,  and  ita  part 
of  said  alley,  end  If  permitted  so  to  do  will 
permanently  injure  and  damage  plaintiff  to 
Ite  great  and  irr^rable  loss,  Injury,  and 
damage^  That  plaintiff  has  no  adequate 
remedy  at  law,  and  prays  an  lnjuneti<m. 

T^e  defendanta  town  of  Tonkawa,  Joseidi 
Freeman,  and  Will  Crawford  filed  their  an- 
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Kwen  and  cron-petitlonB  wttlng  oat  that  no 
rach  ordinance  as  set  out  In  tbe  petition  bad 
arer  bera  I^^Iy  passed;  that  said  ordinance 
had  been  repealed;  that  the  defendants  were 
the  board  of  tmstees  of  the  town  of  Tob- 
kawa,  and  were  proceeding  to  remove  said 
driveway  nnder  and  by  vlrtae  of  the  anthw- 
Ity  of  said  town,  and  not  otherwise:  that 
the  maintenance  of  said  driveway  across 
•aid  all^  was  a  pnbllc  nnlsanoe;  and  that 
Its  further  contlnnanoe  by  plaintiff  be  oi- 
jolnedj  Defendant  Brook  filed  an  answer 
and  crossiietltlon,  aUeglng  that  said  town 
of  Tonkawa  had  been  laid  oat  into  lots, 
blocks,  streets,  and  alleys,  and  that  a  map 
and  plat  had  beoi  filed  as  required  law, 
and  lots  sold  In  reference  to  and  reliance  on 
said  map  and  plat;  that  he  was  the  owner 
of  ssreral  lots  In  the  blodc  adjoining  said  al> 
and  abutting  thereon;  tiiat  said  lots 
were  purchased  by  him  with  the  spedal  ref- 
erence to  said  alley,  and.  In  rtiiance  flieteon, 
has  famished  a  means  of  Ingress  to  and 
egress  frran  said  lots  so  purchased;  tMt  tbe 
obstruction  across  said  alley  seriously  inter- 
feres with  the  proper  use  and  enjoymsnt  of 
his  said  lots,  and  greatly  depreciates  tbe 
.TRine  therectf;  tibat  said  alley  bad  never 
be«i  condemned,  and  that  no  proceedings 
have  evOT  been  had  for  that  purpose,  and 
praying  tsa  an  Injunction  against  the  plain- 
fiB  enjoining  it  tram  tiie  oontinuance  of  said 
driveway. 

To  the  anawers  and  cross-petittws  of 
defendants  plalntiflE  filed  rc{>lles  in  the 
natoie  of  genwal  denials,  and  m  the  Issnes 
as  thus  Joined  the  cause  wmt  to  trial  in 
the  court  btiow.  The  plaintiff  proved  that 
the  ordinance  set  up  In  Its  petition  was  en- 
acted and  passed  as  alleged;  that  the  plaln- 
tUf  was  the  owner  of  tlie  lots  mmtioned  in 
its  petition;  that  soon  after  tbe  oiactment 
of  said  ordinance  a  mill  and  elevator  waa 
bnllt  upon  the  lots,  and  a  dump  or  drive- 
way was  ctmstructed  In  said  aller  to  afford 
Ingress  and  egress  for  wagons  loaded  with 
wlieat  to  and  ttom  said  Alevatw;  that  said 
driveway  rnw  from  three  to  five  feet  high; 
tiiat  on  tbe  26tii  day  of  June.  1908,  the  de- 
fendants plowed  and  scraped  away  tbe 
driveway  constrncted  In  said  alley,  and  roi- 
dered  tbe  same  wholly  unfit  for  use.  After 
tbe  plaintiff  had  offered  its  evidence,  the 
defendants  demurred  thereto,  which  demur- 
rer was  by  the  court  sustained,  and  a  mo- 
tion for  a  new  trial  was  filed,  heard  by 
the  court,  and  overmled,  exceptions  duly 
saved  by  plaintiff  In  error,  and  be  brlDgs 
tbe  case  here  upon  petition  In  error  and 
case-made  for  review. 

That  portion  of.  the  alley  In  dispute  was 
never  claimed  or  used  by  the  railway  com- 
pany as  a  right  of  way  or  for  other  pur> 
poses.  While  there  are  several  assignments 
•f  error  presented  and  argued  by  plaintiff 
in  error,  the  record  presents  but  one  questiiHi 
necessary  for  our  consideration  to  a  final 
disposition  of  this  casa  If  the  ordinance 


In  qnestion  wholly  vacated  tbat  portion  of 
the  alley  in  question,  then  the  plaintiff  is 
right  In  its  eontentbm  and  tiie  Judgmait  of 
tbe  district  court  should  be  reversed;  but 
it  the  ordinance  did  not  vacate  that  portion 
of  tbe  alley  but  merely  granted  to  the  rail- 
way company  a  right  of  way  over  the  all^, 
tbea  Um  Judgment  of  the  district  court  Is 
correct,  and  should  be  sfflrmed. 

Section  108S,  St  1898,  provided  that  "If  It 
■hall  be  necessary  in  Qie  location  of  any 
part  of  a  railroad  to  oociw  Bjxy  road,  street; 
alley,  or  public  way  or  ground  of  any  kind, 
or  any  part  thereof  It  shall  be  competent 
for  tbe  municipal  or  other  cwporation  or  pub- 
lic ofilcer  or  public  authorities  owning  or  hav- 
ing charge  tboreof,  and  the  railroad  corpora- 
ticm  to  agree  upm  the  manner  and  vpoa  the 
tarns  and  conditions  upon  which  the  same 
may  be  nsed  and  occupied.**  It  seons  clear 
to  us  that  the  town  trustees  were  simply 
ezerdsing  the  powws  and  authority  vested 
in  them  by  this  section  of  the  statutes,  for 
tbe  ordinance  in  express  and  unambiguous 
terms  so  provided.  It  Is  entitled:  "An 
OTdlnance  granting  a  right  of  way  to  the 
Bleckwell  A  Sonthoii  Railway  Company 
tiiroivh  tbe  town  of  Tonkawa.  Oklahoma 
Twrltory,  and  for  tiie  purpose  of  such  right 
of  way  vacating  certain  streets  and  all^ 
In  tbe  town  of  Tonkawa.**  By  section  1, 
tlie  railway  company  Is  granted  tiie  rigbt 
to  construct,  maintain,  and  operate  its^ 
railroad,  side  trades,-  and  switches  upon,* 
over,  and  across  certain .  streets  and  all^ 
and  by  secti<m  2,  It  is  provided:  "That  for 
tbe  purpose  aforesaid,  the  following  streets, 
avennes,  and  alleys  of  said  town  of  Tonkawa 
be  and  same  are  vacated,  vis.,"  naming  them, 
including  the  portion  of  the  alley  in  ques- 
tion. By  the  express  terms  and  provisions 
of  the  ordinance  it  Is  clear  that  nothing 
more  waa  Intended  or  attempted  *by  the 
town  than  to  grant  to  the  railway  company 
a  right  of  way  over  and  across  the  streets 
and  all^B  named,  and  tbe  right  to  the 
railway  company  to  use  and  occupy  the  same 
for  the  purposes  mentioned.  The  power  of 
towns  to  vacate  streets  and  alleys  Is  ar- 
gued by  plaintiff  In  error,  and  our  atten- 
tion directed  to  the  statuteB,  which  au- 
thorizes municipalities  through  their  proper 
officers  to  vacate  streets  and  alleys,  but  as 
we  view  this  case  It  Is  not  a  question  of 
power,  but  what  waa  In  fact  done  or  at- 
tempted to  be  done  by  the  municipality.  As 
I>efore  stated  we  think  It  clear  from  tbe 
terms  of  the  ordinance  that  the  tmstees 
were  acting  under  the  statute  authorizing 
them  to  grant  to  the  railway  company  the 
right  to  use  and  occupy  the  streets  and 
alleys,  and  not  under  tbe  statutes  giving 
power  to  vacate  streets  and  alleys,  and  al- 
lowing the  land  to  revert  to  the  abutting 
lot  owners.  The  alley  in  question  never 
having  been  vacated,  so  as  to  allow  the  land 
to  revert  to  the  abutting  lot  owners,  the 
plaintiff  tailed  to  show  by  Its  peUtlaii,  er 
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to  proTe  title  In  it;  therefore  the  petlticm 
did  not  state  or  the  evidence  prove  a  cause 
of  action  in  favor  of  plaintiff. 

It  iB  argued  by  counsel  for  plaintiff  In 
error  In  his  brief  that  the  defraidants  are 
estopped;  no  estoppel  Is  pleaded,  nor  was 
there  any  evidence  which  would  raise  or 
tend  to  raise  an  estoppel;  that  the  first 
Bugfrestlon  of  estoppel  Is  In  plaintiff's  brief; 
there  Is  nowhere  In  the  pleadings  of  the 
plaintiff  any  sussestlon  that  it  relies  upon 
an  estoppeL  An  estoppel  must  be  pleaded 
In  order  to  oiable  a  party  to  avail  himself 
of  it  on  the  trial,  and  must  be  pleaded  with 
particnlarity  in  order  to  constitute  either 
a  cause  of  action  or  dstenae.  Nlckum  t. 
Bnrckhardt  80  Or.  404,  47  Pac.  788,  48  Pac. 
474,  60  Am.  St  R^.  822 ;  Bear  v.  Commis- 
sioners, 124  N.  G.  204.  82  &  EL  B68,  70  Am. 
St.  Rep.  680;  Davis  v.  Davis.  26  Cal.  23, 
86  Am.  Dec  1S7;  Dale  v.  Turner,  84  Mich. 
406;  Hammerslougb  v.  Cheatham,  84  Mo. 
21;  Dwelling  Honse  Ins.  Co.  v.  Johnson, 
47  Kan.  6,  27  Pac.  100;  Anderson  v. 
Hubble,  93  Ind.570,  47  Am.  Rep.  394;  Inde- 
pendent School  Dlst  V.  Merchants  National 
Bank  (Iowa)  27  N.  W.  255;  Gray  v.  Pln- 
gry,  17  Vt.  419.  44  Am.  Dec.  345;  Warder 
et  al.  V.  Baldwin,  61  Wis.  460,  8  N.  W.  257. 
The  fmrt  of  the  all^  In  question,  not  hav- 
ing been  vacated,  but  being  a  public  high* 
way,  the  plaintiff  was  not  warranted  Ix 
/wnstmctlng  improvements  In,  or  In  any 
wise  <^mtmctli^  the  use  thereof  the 
public;  and  the  town,  through  Its  (^cers, 
had  the  right  to  mnove  the  obstruction  com- 
plained of. 

The  judgment  of  tbe  district  court  Is  af- 
firmed, with  costs  to  plaintiff  In  error.  All 
tbe  Justices  cmcarrlng,  except  HAINER, 
J.,  wtio  tried  tbe  cafe  In  tiw  court  below, 
not  sitting. 


DEMINO  INV.  CO.  T.  SHAWNBD  FIRB 
INS.  CO. 

(Supreme  Court  of  Oklahoma.  Sept.  6,  1905.) 

1.  IVBUBANCn  —  APPLIOXTIOir  —  AmwXBB  Of 

InsuuD— Stipttlations. 

Id  an  application  for  fire  Insurance,  made 
for  the  purpose  of  Informing  the  Insurance 
company  of  ttie  facts  with  reference  to  the 
property  sought  to  be  Insured  and  to  furnish  It 
Information  upon  which  it  is  to  act  in  accept- 
ing or  refusii^  the  risk,  and  wherein  the  ap- 
plicant warrants  his  answers  to  be  true,  a 
stipulation  In  an  application  and  policy  that, 
if  any  of  the  statements  made  In  the  applica- 
tion by  the  applicant  are  untrue,  the  policy 
shall  be  void,  Is  a  reasonable  stipulation. 

rpld.  Notp. — For  cases  in  point,  see  voL  28, 
Cent  Dig.  Insnranee^  i  668w] 

2.  Same— Wajveb. 

'VS'here  a  waiver  of  the  stipulations  and 
conditions  contained  In  m  policy  of  fire  insur* 
ance  relied  upon  is  the  act  and  conduct  of  an 
ngent  of  the  Insurance  company,  It  must  be 
Nhown  that  the  agent  had  express  authority 
from  the  company  to  make  the  waiver,  or  that 
the  conqiany  snbseqnently,  with  knowledge  of 
the  facts,  ratified  tbe  unanthoTiaed  action  vt 
the  agent 


8.  8a»— AuTHOSzrr  ov  Aoeht. 

An  agent  for  a  fire  Insurance  eompany, 
whose  powers  are  strictly  defined  and  limited 
by  the  express  terms  of  the  contract  of  Insnr- 
BDce,  cannot  act  so  as  to  bind  bis  company  be- 
yond the  scope  of  his  authority. 

4.  BVIDBHCS— PaBOI.  to  VAET  C0ItTBA.CT. 

A  contract  In  writing.  If  its  terms  are  free 
from  doubt  and  ambiguity,  nmst  be  permitted 
to  speak  for  itself  and  cannot  by  the  courta, 
at  the  Instance  of  one  of  the  parties,  be  altered 
or  contradicted  by  parol  evidence  unless  in 
case  of  fraud  or  mutual  mistake  of  facts ;  and 
this  principle  Is  applicable  to  cmtracta  of  in- 
surance. 

[Ed.  Note. — For  cases  in  point  see  vol.  30, 
Cent  Dig.  Evidence,  |  181&] 

6.  InSUBANCB— APPUCATIOir— MATSIUIi  BMP- 

BKBENTATIONB. 

Where,  t>y  the  express  terms  of  the  applica- 
tion for  and  a  policy  of  fire  insurance,  the  ap- 
plication Is  made  a  part  of  the  contract  of  in- 
surance,  the  repreeentations  contained  in  the 
application  made  by  the  applicant  are  wai^ 
ranted  by  blm,  and  that  the  policy  siiall  be  void 
if  any  of  such  representations  are  not  true, 
the  question  of  the  materiality  of  such  t^re- 
•entations  becomes  unimportant ;  for  under 
such  stipulations.  In  a  suit  to  recover  loas  oc- 
casioned by  the  destruction  by  fire  of  the  prop- 
erty insured,  the  insurance  company  Is  relieved 
from  sfaowlngf  and  the  Insured  is  eat<wed  from 
denying,  that  they  wen  mmterlal  to  tbo  cm- 
tract 

6.  BSTOFPED— PUUnilfO. 

All  acts,  represratatlons,  and  conduct 
relied  on  as  an  estoppel  should  be  apedally 
pleaded  before  avld«D0B  to  establish  the  aame 

can  tie  received. 

[Ed.  Note.— For  casea  in  point,  mm  toL  18l' 
Cent  Dig.  Estoppel,  1  SOa] 

(Syllabus  by  the  Court) 

Error  from  District  Court  (^evdazid  Ooon- 
ty;  before  Justice  C.  P.  Irwin. 

Action  1^  the  Doming  Investmmit  Oran- 
pany  against  tbe  Shawnee  Fire  Insnrance 
Ccnnpany.  Jndgmoit  for  d^wdant;  and 
plaintiff  brings  error.  Afllrmed. 

Snyder  &  Clark  and  A.  Miller  Hammett, 
for  plaintiff  In  error.  Sfaartel.  Keaton  ft 
Wells,  for  defaidant  In  error. 

BBAUGHAMP,  J.  Tbls  acUoo  was  com- 
menced by  plaintiff  In  error  against  defted- 
ant  la  wror  in  the  district  court  of  Cleve- 
land county  to  recover  upon  a  fire  taunranoe 
policy.  Issued  by  tbe  defendant  in  enw  ta 
the  plaintiff  In  error,  covering  the  dwelling 
house  situated  upon  a  farm  in  Olereland 
county,  which  was  totally  destroyed  by  fiie 
Trial  was  had  in  that  court  resulting  In  a 
judgment  for  the  defendant  in  error  for  costs, 
A  motion  for  a  new  trial  was  beard  and  over^ 
ruled  by  tbe  court  Bzceptions  saved,  and 
plaintiff  in  error  brings  the  case  here  by  peti- 
tion in  error  and  case-made  for  review. 

At  tbe  trial  of  the  case  the  parties  odpn- 
lated  relative  to  certain  facts,  wUcb  stlimla- 
tlon  Is  as  follows:  "It  is  b^eby  stipulated 
and  agreed  by  and  betwetfi  the  plaintiff  and 
defendant  that  at  the  time  of  tbe  making  of 
the  application  In  writing  for  the  Insurance 
involved  In  this  action,  and  at  tbe  time  of 
tbe  writing  of  tbe  policy,  that  the  Demlug 
IHTestmoit  Company,  pMUntlfl  bereln  bad 
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been  the  defendant  in  an  action  commenced 
1^  LnJn  DaridBon.  m  the  next  friend  of  the 
minor  beira  of  John  Darfdson,  deceased, 
InvolTlng  the  land  upon  which  the  buildings 
Insured  by  the  policy  lavolred  In  this  case 
la  situated,  in  Clereland  county,  Old.;  that 
In  said  action  the  Demlng  Investment  Com- 
pany as  one  of  the  defendants,  filed  its  aiurw« 
by  way  of  cro8s-petitl<m  tw  the  forecloanre 
of  a  second  real  estate  mortgage,  upon  said 
premises,  executed  by  John  D.  Darldson 
and  Lulu  Davidson,  husband  and  wife,  in 
which  said  case  Jane  I^ons  was  one  of 
the  defendants  and  by  answer  discloses 
that  she  was  the  owner  of  a  mortgage  on 
said  real  estate  described  In  said  policy 
of  insurance,  by  an  assignment  from  tbe 
Demlng  Investment  Oompanyt  plaintiff  here- 
in, for  the  sum  of  $1,000;  that  in  said  action 
the  Dining  Investment  Company  recovered 
a  judgment  for  tbe  amount  claimed  by  way 
of  forecloeure  of  said  second  mortgage, 
and  that  said  Judgment  was  subject  to  a 
first  mortgage  of  which  Jane  Lyons  was 
the  owner,  and  assigned  from  the  Dem- 
ing  Investment  Company ;  that  thereafter 
csucntion  was  issued  on  the  said  Judgment, 
the  property  was  advertised  by  the  sheriff 
of  Cleveland  county,  and  sold  subject  to  tbe 
mortgage  of  Jane  Lyons,  tbe  Demlng  Inv«^t- 
ment  C(Hnpany  becoming  the  purchaser  at 
■aid  sal^  and  that  thereafter  on  motion  of 
tbe  purchaser  the  D^lng  Investment  Com- 
pany, tbe  sale  was  confirmed  In  tbe  Demlng 
Investment  Company,  and  approved  by  the 
district  court  of  Cleveland  county;  that 
thereaftw  an  appeal  was  prosecuted  In  said 
cause  to  tbe  Supreme  Court  of  the  territory 
of  Oklahoma,  which  said  appeal  was  pending 
in  the  Snpreme  Court  of  the  territory  of 
Oklahoma  at  the  time  the  Insurance  was  ap- 
plied for  in  this  action,  to  wit,  the  22d 
day  of  November,  1901,  and  at  the  time  said 
policy  involved  In  this  action  was  Issued, 
on.  to  wit,  tbe  same  date;  that  thereafter 
the  Supreme  Court  of  the  territory  of  Okla- 
boma  by  a  proper  mandate  dismissed  tbe 
eaid  appeal  prosecuted  by  the  said  heirs  of 
John  Davidson,  for  tbe  reason  that  tbe  case- 
made  was  not  made  and  served  within  the 
time  allowed  by  tbe  court,  and  as  prescribed 
by  law  therefor,  affirming  the  Judgment  of 
the  confirmation  of  the  district  court  ap- 
pealed from,  which  said  mandate  was  spread 
upon  the  records  of  tbe  district  court  of 
Cleveland  county  after  the  policy  of  Insur- 
ance WM  isnued  tbe  plaintiff  herein,  and 
tliereafter  the  district  court  of  Cleveland 
county  directed  the  then  sheriff,  by  proper 
order,  to  make  and  execute  to  the  Deming 
Investment  Company  a  deed  for  said  premi- 
ses, said  order  being  made  on  the  2d  day  of 
December,  1001,  as  shown  in  Journal  6,  pjK 
Ml,  642,  which  order  Is  here  referred  to. 
and  the  recitals  therein  are  agreed  to,  and 
which  order  is  as  follows,  to  witf  [Here  fol- 
Iowa  the  order  of  tlw  district  court  of  De- 


cember 2,  1001,  directing  the  slwriff  to  exe- 
cute a  deed  to  defendant  In  error.] 

Novouber  26,  1801,  the  plaintiff  In  error 
entered  Into  a  written  contract  with  Samuel 
F.  Sewell,  in  considnation  of  the  sum  of 
$8,800,  to  sell  and  caan^  to  blm  the  land 
upon  which  tlie  house  covered  by  tbe  Insnr^ 
ance  policy  was  tituatod,  wUcb  contract  re- 
cited tbe  court  proceedings  mentioned  In  the 
stipulation  hereinbefwe  set  out,  and  provides 
that  as  soon  as  a  proper  Judgm^t  could  be 
obtained  in  the  district  court  in  conformity 
to  the  mandate  of  the  Supreme  Oourt  that 
would  «iable  the  plaintiff  in  error  to  procure 
a  sherlfTs  deed  to  the  land,  and  the  court 
should  hold  that  another  suit  then  pending 
did  not  create  a  dond  upon  its  title,  the 
plaintiff  In  error  would  immediately  there- 
after make  and  execute  a  warranty  deed  to 
Sewell  upon  payment  to  it  within  20  days 
thereaftOT  of  $8,800.  less  $2S0  paid ;  the  re- 
ceipt of  which  is  acknowle^^ied.  And  it  Is 
farther  provided  tliat  If  tbe  plaintiff  in  error 
did  not  acquire  and  furnish  to  Sewell  a  good 
title  to  the  land  on  or  before  February  1. 
1002,  It  would  vpoa  demand,  return  to  Sewell 
the  $2S0,  with  Interest  thereon  at  the  rate 
of  6  per  cent,  per  annum.  Tbe  bouse  was 
totally  destroyed  by  flre  on  the  ev^ng  of 
December  4,  or  morning  of  December  5,  1901. 
Tbe  deed  was  executed  by  the  sheriff  to 
plaintiff  in  error  December  7  or  8^  1901,  after 
the  flre.  A  deed  to  Sewell  was  executed  by 
plaintiff  In  error  before  the  flre,  but  not  de- 
livered until  December  80th,  after  the  flre. 
at  whicli  time  Sewell  made  a  fnrtb»  cash 
payment,  and  execnted  a  nmrtgaBB  for  de- 
ferred paymoatSw 

Tbti  petition  In  error  contains  fln  aeMgn- 
menta  of  wror  nndv  which  the  questltmi  In- 
volved ber^  and  argued  by  oonnael  in 
briefs  are  as  to  wbetbv  the  Insurance  pol- 
1<7  was  Invalidated: 

First  By  reason  of  certain  misstatunents 
In  the  wrlttm  api>IIcati(m,  slsned  by  the  in- 
sured, ^nie  Insurance  pollgr  involved  was 
written  by  A.  Klnkald,  who  was  at  the  time 
local  agent  for  def»idant  at  Norman,  with 
power  to  solicit  Insurance  and  to  receln  ap- 
plications  tberefbr,  and  with  power  to  write 
and  conntetvign  policies  of  insurance  a>  such 
agent,  subject  to  the  approval  of  the  defend- 
ant That  before  writing  the  policy  he  waa 
requested  to  get  insurance  on  the  building  by 
Mr.  Rule  of  Oklahoma  Gi]7>  agont  for  plain- 
tiff. Klnkald  was  at  tbe  time  of  wrltiiv  the 
poIi<7  acquainted  with  ttt&  property  to  be  In- 
sured, and  familiar  with  all  the  conditions 
of  the  title  of  the  plaintiff  In  tbe  land;  that 
at  the  time  he  wrote  and  signed  the  policy 
he  prepared  and  wrote  an  ^pllcatlrai  on  the 
form  used  by  defendant  from  bla  ptfsonal 
knowledge  of  the  facte  with  referoice  to  llie 
propwty,  and  fbrwarded  by  mall  to  Mr.  Role 
at  Oklahoma  City,  to  be  signed  by  him  aa 
agent  for  plaintiff  if  found  correct  which, 
when  received,  was  signed  by  Mr.  Bnlo^  and 
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returned  to  Mr.  KInkald.  Contalnad  In  the 
application  Is  the  following: 

"(18)  la  the  title  In  your  own  name?  If 
otber  than  fee  simple  title,  what  kind  of  a 
title  hare  you?  Explain  fully.  A.  Prop^tr 
was  sold  under  foreclosure.  Court  has  or- 
dered sheriff  to  make  deed  to  this  Company. 
PlalntlflF  made  appeal  to  Supreme  Court 
which  cansea  delay  in  Isaulnff  deed. 

"(20)  Is  It  encumbered  In  any  way?  If 
so  how  much  and  when  dua?  A.  The  oitlre 
iDCombrance  Is  None.  No. 

"It  Is  understood  by  the  ai^llcant  that  the 
company  will  not  be  bound  by  any  represen- 
tation of  the  applicant,  or  promises  of  the 
Bg^t  not  contained  herein,  and  any  subse- 
quent Incumbrance,  Insurance,  change  of 
ownn-shlp,  occupancy,  or  premises  becoming 
vacant  without  consult  of  the  company, 
will  render  the  policy  void.  Having  read 
the  forgoing  application  and  folly  under- 
standing its  contents,  I  warrant  it  to  contain 
a  full  and  true  description  and  statement  of 
the  condition,  situation,  value,  occupancy, 
and  title  of  the  property  hereby  proposed  to 
be  insured,  and  I  warrant  the  answer  to  each 
of  the  foregoliuE  questions  to  be  true;  and 
I  agree  that  this  insurance  shall  not  be 
binding  on  said  company  until  approved  by 
its  secretary." 

That  the  application  misstated  the  facta  la 
not  disputed,  but  It  Is  argued  by  plaintiff  that 
In  view  of  the  facta  that  the  agent  of  the  de- 
fendant, who  wrote  the  policy,  wrote  the  ap- 
plication, and  was  at  the  time  informed  as 
to  the  true  condition  of  the  title  of  plaintiff, 
that  the  defendant  cannot  now  be  heard  to 
deny  the  Talldity  of  the  policy  for  reason  of 
such  misstatements;  Mr.  KInkald  testified 
titat  he  knew  of  the  Lyou  mortgage  and  the 
condition  of  plalutlfTa  title  at  the  time  that 
he  wrote  the  policy  and  application.  It  Is 
not  shown  or  claimed  that  the  knowledge  of 
Khikald  was  ever  communicated  to  the  de- 
fendant, or  that  It  had  any  actual  knowl- 
edge of  the  condition  of  plaintiff's  title  be- 
tote  the  building  was  destroyed  by  fire, 
other  than  tiiat  contained  In  the  application. 
The  policy  contains  the  following  provision: 
"If  an  application,  survey,  plan,  or  descrip- 
tion ot  property  la  taken,  It  shall  be  a  part 
of  this  contract  and  warranty  by  the  In- 
aored."  And  it  furth»  provides:  "This  en- 
tire policy  shall  be  void  if  the  Insured  has 
concealed  or  mlsrcq;)re8aited.  In  writing  or 
otherwise,  any  material  fact  or  circumstance 
concerning  tills  insurance  or  the  subject 
thereof ;  or  if  the  Interest  of  the  insured  in 
the  property  be  not  truly  stated  h^eln." 
ITnda  the  express  provisions  and  conditions 
of  the  aitpllcation  and  policy,  the  application 
Is  made  a  part  of  the  contract  of  Insurance, 
and  the  defendant  warranted  its  answers 
to  the  questions  in  the  am>llcatIon  to  be  true, 
and  it  cannot  now  be  permitted  to  aay  that 
It  was  Ignorant  of  Its  contents.  In  the  absence 
of  fraud  or  mistake,  so  that  unless  the  con- 
duct and  knowledge  of  defendant* a  agent  as 
to  the  condition  of  the  title  of  tlie  plalntUC 


would  be  held  to  be  a  waiver  of  the  stipu- 
lated warranty,  then  the  contract  of  insur- 
ance la  invalidated,  and  the  plaintiff  cannot 
recover,  for  it  will  not  be  disputed  that  a 
misrepresentation  by  an  applicant  fcH*  a  pol- 
icy of  Are  Insurance,  In  his  application  as  to 
his  titie  to  the  property  Insured,  avoids  the 
contract  of  insurance  aa  to  the  property  cov- 
ered by  the  policy. 

The  case  of  American  Insurance  Oo.  v.  Gl^ 
bert,  27  Mich.  429,  was  a  case  in  which 
there  was  a  mlsrepresentaUtm  in  the  ap- 
plication as  to  the  value  of  the  property 
insured.  When  the  Insurance  was  applied 
for  the  agent  of  the  Insurance  company 
po-sonally  Inspected  the  property  and  knew 
Its  true  value  but  wrote  Into  the  appli- 
cation, which  wap  signed  by  the  applicant, 
the  valuatiMi  in  excess  of  the  true  valuer 
and  which  was  known  by  the  applicant  not 
to  be  a  true  stat«nent  of  Its  value.  Wa 
quote  from  the  syllabus :  "An  applicant  for 
Insurance  cannot  escape  responsibility  for 
tile  statement  of  facts  which  be  inserts  him- 
self in  the  application,  or  permits  an  agent 
of  the  Insnrer  to  Insert  aa  bla,  upon  which  he 
Is  Just  as  well  informed  as  the  agent  himself 
such  aa  the  oondiUoo.  situation,  and  value 
of  his  own  property  to  be  Insured,  showing 
that  he  was  Induced  by  such  ag»t,  know- 
ingly and  against  his  own  Judgment;  to  state 
them  falsely." 

The  case  of  New  York  Life  Insurance  Com- 
pany V.  Fletcher,  117  U.  B.  519,  6  Sup.  Ct 
837,  29  L.  Ed.  934,  was  a  case  wherein  a  per- 
son applied  in  St  Louis  to  an  agent  of  a  New 
York  Insurance  company  for  Insurance  on 
his  llf&  The  RgeaXy  under  general  Instmo 
tiona,  questioned  him  on  subjects  material 
to  the  risk.  He  made  answers  which.  If  cor- 
rectly written  down  and  transmitted  to  the 
company,  would  have  probably  caused  it  to 
decline  the  risk.  The  agent,  without  the 
knowledge  of  the  applicant,  wrote  down  false 
.answers,  concealing  the  truth,  which  were 
signed  by  the  applicant  wltimnt  reading  and 
by  the  agent  transmitted  to  the  company,  and 
the  company  thereupon  assumed  the  risk. 
It  was  conditioned  in  the  policy  Uiat  the 
answers  were  part  of  It,  and  that  no  stete* 
meut  to  the  agent  not  thus  transmitted 
should  be  binding  on  his  prlndpal.  Held, 
that  the  policy  was  void.  The  opinion  of  tin 
court  was  ddlvered  by  Hr.  Justice  Fltid, 
and  we  quote  from  a  portion  of  the  tqilnion: 
"It  Is  conceded  that  the  stetmente  and  rep- 
resentation contained  In  the  answers,  as 
wrlttoi,  of  the  assured  io  the  qneations  pro- 
pounded to  him  in  his  application,  reqpecdng 
his  past  and  present  health,  wve  matwlal  to 
the  risk  to  be  assumed  by  the  company,  and 
that  the  Insurance  was  made  upon  the  faith 
of  them,  and  upon  his  agreement  aooompany- 
Ing  them  that.  If  th^  were  falsa  in  any  re- 
spect; the  policy  to  be  Issued  upon  them 
should  be  void.  It  Is  sought  to  meet  and 
overcome  the  force  of  tills  conceded  teet  by 
proof  that  be  never  mads  the  statsfflents 
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and  representations  to  which  his  name  Is 
signed;  that  he  truthfully  answered  those 
questions;  that  false  answers  written  by  an 
agent  of  the  company  were  insated  In  place 
of  those  actually  glren,  and  were  forwarded 
with  the  application  to  the  home  office ;  and 
It  Is  ccmtended  that,  snch  proof  btfng  madei 
the  plaintiff  Is  not  estopped  from  recoTery. 
Bat  on  the  assnmptloa  that  the  fact  as  to  the 
answers  was  as  stated,  and  that  no  fnrthw 
obligation  rested  upon  the  assured  In  con- 
nection with  On  policy,  It  Is  not  easy  to  pa> 
criTe  how  the  company  can  be  precluded 
from  setting  up  their  falsity,  or  how  any 
rights  upon  the  policy  ever  accrued  to  blm. 
It  Is,  of  course,  not  necessary  to  argue  that 
the  agent  had  no  authority  from  the  company 
to  falsify  the  answers,  or  that  the  assured 
could  acquire  no  right  by  virtue  of  his  falsi- 
fied answers.  Both  he  and  the  company 
were  deceived  by  the  fraudulent  conduct  of 
the  ogent  The  assured  was  placed  In  the 
position  of  mating  false  representationB  In 
order  to  secure  a  valuable  contract,  which, 
iQK>n  a  truthful  report  of  his  condition, 
could  not  have  been  obtained.  By  than  the 
company  was  Imposed  npon,  and  induced  to 
enter  Into  the  i^ntract  In  such  a  case, 
assuming  that  both  parties  acted  in  good 
faith.  Justice  would  require  that  the  contract 
be  canceled  and  the  premltmis  returned.  As 
the  presoit  action  la  not  for  such  cancellation, 
the  only  recovery  which  the  plaintiff  could 
properly  have  upon  the  facts  be  asserts,  tak- 
en in  connection  with  the  limitation  upon  the 
powers  of  the  agent,  is  for  the  amount  of  the 
premiums  paid,  and  to  that  only  would  be  en- 
titled to  by  virtue  of  the  statutes  of  the 
state  of  Missouri.  But  the  case  presented  by 
the  record  is  by  no  means  as  favorable  to 
him  as  we  have  assumed.  It  was  his 
duty  to  read  tbe  application  he  signed.  He 
knew  that  upon  it  the  policy  would  be  is- 
sued, if  issued  at  alL.  It  would  Introduce 
great  uncertainty  In  all  business  transactions 
If  the  party  making  writtra  proposals  for  a 
contract,  with  representations  to  induce  Its 
execution,  should  be  allowed  to  show  after  It 
had  been  obtained,  that  be  did  not  know  the 
contents  of  his  proposal  and  to  enforce  It, 
notwithstanding  their  falsity  as  to  matters 
essentia]  to  its  obligation  and  validity.  Con- 
tracts could  not  be  made,  or  business  fairly 
conducted,  if  such  a  rule  should  prevail ;  and 
tbere  is  no  reason  why  It  should  be  applied 
merely  to  contracts  of  Insurance.  There  Is 
nothing  In  their  nature  which  distinguishes 
them  in  this  particular  from  others.  But 
here  the  right  Is  asserted  to  prove,  not  only 
that  the  assured  did  not  make  the  statements 
contained  In  bis  answers,  but  that  be  never 
read  the  application,  and  to  recover  upon  a 
contract  obtained  by  representations  admitted 
to  be  false,  just  as  though  they  were  true. 
If  he  had  read  even  tbe  printed  lines  of  his 
application,  be  would  have  seen  that  it  stlpn- 
laU^  that  tbe  right  of  the  company  could  in 
no  respect  be  affected  by  bis  verbal  state- 
ments, or  by  those  of  its  agents,  unless  tbft 


same  were  reduced  to  writing  and  forwarded 
with  his  application  to  the  home  office.  The 
company,  like  any  other  principal,  could 
limit  the  authority  of  Its  agents,  and  thus 
bind  all  parties  dealing  with  them  with 
knowledge  of  the  limitation.  It  must  be  pre- 
sumed that  he  read  the  appllcatioa,  and  was 
cognizant  of  tbe  limitations  therein  expressed. 
In  Globe  Insurance  Co.  v.  Wolff,  96  U.  S. 
827,  24  ti.  Bd.  887,  the  policy  declared  that 
the  agenta  of  the  company  were  not  author- 
ized to  waive  forfeitures,  and  this  court 
held  that  effect  must  be  glvoi  to  the  provi- 
sion exc^t  so  far  as  the  subsequent  acts  of 
tbe  company  permitted  It  to  be  disregarded. 
In  Insurance  Ck>.  v.  Norton,  96  U.  8.  240,  24 
U  Ed.  688,  the  policy  contained  an  express 
declaration  that  the  agents  of  tbe  company 
were  not  authorized  to  make,  alter,  w  ab- 
rogate contracts  or  waive  forfeitures,  and 
this  court  held,  that  the  company  could  have 
insisted  npon  those  terms  had  It  so  chosen. 
•  •  •  The  present  case  Is  very  dlffwait 
from  Insurance  Co.  t.  Wilkinson.  IS  Wall. 
222,  20  L.  Ed.  617,  and  from  Insurance  Go. 
T.  Mahone.  21  Waa  152»  22  L.  Ed.  598.  In 
nether  of  these  cases  was  any  limitation  up- 
on the  power  of  the  agent  brought  to  the 
notice  of  the  assured.  Reference  was  made 
to  the  Interested  and  offldons  zeal  of  In- 
surance agents  to  procure  contracts,  and  to 
the  fact  that  tbe  jiarties  who  were  Induced 
to  take  out  policies  rarely  knew  anything 
concerning  the  company  ot  Its  officers,  but 
relied  upon  the  agent  who  had  persuaded 
them  to  effect  the  insurance,  'as  tbe  full  and 
conq;ilete  re^jwesaitBUve  of  tiie  company  In 
all  that  la  said  or  done  in  maldng  the  om- 
tracf ;  and  tbe  court  held  that  the  powars 
of  the  agent  are  prima  fade  oo<extaislve  with 
the  business  Intrusted  to  his  eare^  and  would 
not  be  narrowed  down  by  llmitatlans  not 
communicated  to  the  poson  with  whom  be 
dealt  Where  sodi  aganti,  not  limited  in 
th^r  autborily,  undertake  to  iwepsxe  appll- 
cattODB  and  take  down  answers^  tbuy  will 
be  deemed  as  acting  ft>r  the  companies.  In 
such  owes  it  may  be  well  that  tbe  description 
of  tiie  risk,  tboui^  nominally  proceeding  from 
the  assured,  sbonld  be  regarded  as  the  act 
of  tbe  company.  Nothing  In  these  views  has 
any  bearing  jxptm  the  presoit  case.  Hoe 
the  power  of  the  agent  was  limited,  and  n(H 
tloe  of  such  limitation  gtyen  by  being  ecor 
bodied  in  the  application,  which  the  assured 
was  required  to  make  and  sign,  and  which, 
as  we  have  stated,  he  must  be  presumed  to 
have  read.  He  is  tbwefore  bound  its 
statements." 

In  the  case  of  tbe  Northern  Assurance 
Company  v.  Grand  View  Building  Associa- 
tion, 183  n.  S.  808,  22  Sup.  Ot  133,  46  L.  Ed. 
213,  Mr.  Justice  Sblras  delivered  the  opin- 
ion of  the  court,  and,  after  dtlng  from  a  num- 
ber of  New  Tork  cases,  uses  tbe  following  lan- 
guage: "It  Is  doubtless  true  that  In  several 
later  cases  the  New  York  Court  of  Appeals 
eeems  to  have  departed  from  fba  prindplee 
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of  tbe  prerlons  cases,  and  to  have  held  tbat 
tbe  restrlctloDs  Inserted  In  the  contract  npon 
the  power  of  an  agent  to  waive  any  con- 
dition, unless  done  In  a  particular  manner, 
cannot  be  deemed  to  apply  to  those  con- 
ditions which  relate  to  the  Inception  of  the 
contract  when  It  appears  that  the  agent  de* 
delirered  it  and  receiTed  the  premiums 
with  full  knowledge  of  the  actual  MuatOm. 
To  take  the  beneflt  of  a  contract  with  fvU 
hnoioledoe  of  all  the  facte,  and  attempt  after- 
wards to  defeat  It,  when  called  npon  to  per- 
form hy  asserting  conditions  relating  to  those 
facts,  would  be  to  claim  tbat  no  contract 
was  made,  and  thns  operate  as  a  fraud  npcm 
the  other  parties.  Bobbins  t.  Springfield 
Fire  Ins.  Co..  149  N.  T.  484,  44  N.  B.  1S8; 
Wood  T.  American  Fire  Ins.  Co.,  149  N.  T. 
382.  44  N.  a  80,  C2  Am.  St  Bep.  783.  Bat 
see  Bohrbach  t,  Oennanla  Fire  Ins.  Co.,  62 
N.  Y.  63,  20  Am.  Bep.  451,  and  Owens  T. 
Holland  Ins.  Ca,  60  N.  T.  666,  -which  are  ir- 
reconcilable. The  fallacy  of  this  view  Is  dis- 
closed in  the  phrases  we  haTe  italicized.  It 
was  thereby  assumed  tbat  tbe  agent  had  full 
knowledge  of  all  the  facts,  that  such  knowl- 
edge must  be  deemed  to  have  been  disclosed 
by  tbe  agent  to  bis  prindpel,  and  that,  con- 
sequently, It  would  operate  as  a  fraud  nptm 
the  assured  to  plead  a  breach  of  the  con- 
ditions. This  mode  of  reasoning  orerlooks 
both  the  gmeral  principle  that  a  written  con- 
tract cannot  be  varied  or  defeated  by  parol 
evldeDce,  and  tbe  express  proTlsI<m  that  no 
waiver  ^lall  be  made  by  the  agent  except  in 
writing  on  tbe  policy.  As  we  shall  hereaft^ 
show  when  we  come  to  consider  the  meaning 
and  legal  purport  of  the  contract  in  snlt,  such 
express  provision  was  Intended  to  protect 
both  parties  from  the  dangers  Involved  in 
disregarding  the  mle  of  evidence.  The  mis- 
chief is  the  same  whether  the  condltltm 
turned  upon  facts  existing  at  and  before  the 
time  when  the  contract  was  made,  or  upon 
facts  subsequently  taking  place." 

Tbere  Is  no  evidence  In  the  record  to  show 
that  Klnkald,  the  local  agent,  either  hefUe 
or  after  he  had  delivered  the  policy  and  re- 
celved  tbe  premium,  communicated  with  tbe 
insorance  company  the  true  condition  of  tbe 
title  of  the  plaintiff  to  tbe  property  insured, 
or  that  he  at  any  time  Informed  the  com- 
pany that  the  property  Insured  was  Incum- 
bered by  mortgage  in  tbe  sum  of  $1,000,  or 
any  other  sum,  or  tbat  the  company,  previous 
to  the  destmctltm  of  tbe  proper^  by  fire, 
had  any  knowledge  whatever  of  such  incum- 
brance. Tbe  purpose  of  the  application  was 
to  inform  the  insurance  company  of  the  facts 
with  reference  to  the  property  sought  to  be 
insured,  and  to  furnish  It  information  nptm 
which  it  was  to  act  In  accepting  or  refusing 
the  risk;  and  the  stipulation  in  tbe  applica- 
tion and  policy,  tbat  If  any  of  the  statements 
made  In  the  ai^illcatlon  were  untrue,  the 
policy  should  be  void,  wan  a  reasonable  stip- 
ulation, and  If  tbe  plaintiff  had  referred  to 
the  policy  issued  and  delivered  to  It,  it  would 


have  found  by  the  provisions  Uiereof  tbat  tbe 
same  was  void  If  it  otmcealed  or  mlsr^re* 
saited  any  fact  or  drcumstance  conconing 
the  Insurance  or  subject  thereof,  or  If  It  had 
not  stated  truly  its  Interest  in  the  property 
insured,  and  that  the  policy  was  made  and 
accepted  subject  to  the  stipalatltxis  and  con- 
ditions therein  contained,  and  tliat  no  agoit 
or  officer  of  the  Insurance  company  had 
power  or  should  be  deemed  to  have  vraived 
any  of  the  provisions  or  conditions  of  the 
policy,  unless  such  waiver  should  be  In  writ- 
ing and  attached  to  tbe  policy.  The  appli- 
cation after  being  filled  out  by  the  agent  of 
the  Insurance  company  was  foi*warded  to  the 
ag^t  of  tbe  plaintiff  to  be  signed  as  such 
agent,  if  found  correct.  Tbe  mere  fact  that 
the  answers  to  the  questions  contained  In  tbe 
application  were  written  out  by  the  agent 
of  the  insurance  company  did  not  rriieve 
plaintiff's  agent  from  the  duty  or  necessity 
of  examining  the  same,  and  to  se^ng  to  It 
that  the  statements  in  the  application  were 
tme.  In  the  case  of  Liverpool  &  It.  &  6. 
Ins.  Co.  V.  Blcbardson  Lumber  Ca,  11  Okl. 
6^,  69  Pac.  988,  tbe  rule  is  stated:  "Where 
the  waiver  relied  upon  Is  the  act  of  an  ag«it 
of  the  insurance  company.  It  must  be  shown 
that  the  ag«it  bad  express  authority  from 
the  company  to  make  the  walvn-.  <n>  tliat 
tbe  company  subsequently,  wttli  knowledge 
of  tbe  facts,  ratified  the  unauthorised  mctiaa 
at  the  agent" 

There  Is  no  evidence  to  show,  nor  Is  It 
dalmed  by  tbe  plaintiff,  that  defendant  had 
any  knowledge  of  tbe  Jane  hyota  morl^geb 
or  tbat  the  statemrait  In  the  application  for 
Inenranc^  that  tbe  propearty  was  not  incum- 
bered, was  false.  Klnkald  was  an  agent 
with  powers  strictly  defined  and  limited  by 
the  express  terms  of  the  contract  of  insur- 
ance, and  could  not  act  so  as  to  bind  the 
d^endant  beyond  tbe  scope  of  his  authority. 
The  question  here  presented  is  not  as  to 
whether  the  Insurance  company  by  either  Its 
officers  or  agents  could  waive  the  conditions 
and  stlpnlatltHiB  In  its  policy,  but  Is  a  ques- 
tion as  to  tbe  competency  of  tbe  erldotce  to 
prove  such  waiver.  The  contract  of  insur- 
ance is  ftdly  set  forth  in  tbe  policy,  and  It  Is 
expressly  provided  by  its  terms  tbat  no 
waiver  or  stipulation  shall  be  considered  ex- 
c^t  tbe  same  be  in  writtng,  and  attoebed 
thereto^  and  that  no  r^resentatlon  of  any 
agent  shall  be  binding  unless  set  tmth  In 
writli«.  As  we  understand.  It  is  not  pre- 
tended that  by  any  language  or  declaration 
of  Klnkald.  the  ag«it  at  the  time  the  polkr 
was  ddlvered  and  the  prenlums  paid,  dahn- 
ed  to  have  power  to  waive  any  provisions  w 
conditI(»is  of  the  policy.  Tbe  contract  was 
In  writing,  and  in  clear  and  unamblgnons 
terms  provided  tbat  the  answers  of  the  plam- 
tlff  contained  In  its  application  were  warrant- 
ed to  be  true,  and  that  the  entire  policy 
should  be  void.  If  the  interest  of  the  Insured 
in  the  property  were  not  truly  stated,  and 
tbat  no  officer,  agen^  or  other  rgyesentaflvs 


Digitized  by 


OkL) 


BODGBRS 


r.  NICHOLS. 


823 


of  tbft  c^mipany,  had  power  to  waive  tbe  pro- 
vlsionB  and  cmdltlons  of  the  policy,  except 
In  writing,  and  attached  to  tbe  policy;  bo 
that  to  bold  that  the  condltlona  and  sttpula- 
tloua  In  the  policy  bad  been  waived  by  the 
knowledge  and  conduct  of  its  agent  wonld 
be  to  violate  tiw  well-eettled  principles  de- 
clared by  tbe  former  decision  of  this  court 
In  tbe  case  of  Liverpool  &  L.  &  O.  Ins.  Oo. 
▼.  Richardson  Lumber  Co.,  sapra,  wherein  it 
U  held:  "A  contract  in  writing  If  Its  terms 
are  free  from  doubt  and  ambiguity,  must  be 
permitted  to  speak  for  itBelf,  and  cannot  by 
the  courts,  at  the  Instance  of  one  of  the^par^ 
tlei^  be  altered  or  contradicted  by  parol  evl- 
dence^  unlena  in  case  of  fraud  or  mutual 
mistake  of  facts,  and  tids  prlndple  Is  appii- 
cable  to  contracts  of  insurance." 

But  It  1b  Insisted  by  counsel  for  plaintiff  in 
error  that  the  Btatementa  in  tbe  application 
for  insurance  In  this  case  are  not  warranties, 
but  only  misr^resentatloas  of  tacts  which 
did  not  affect  tbe  insurance  onnpany  In  its 
action;  and  that  tbe  written  application  is 
«ot  made  a  part  of  the  policy,  or  referred 
to  therein.  By  the  express  terms  of  tbe 
volley  tbe  appllcatlfm  is  made  a  part  of  tbe 
contract  of  insurance,  and  by  tbe  tnms  of 
both  the  application  and  policy  the  state- 
ments contained  in  tbe  application  are  stipu- 
lated warrantlee.  Tbe  parties  bad  a  right  to 
make  their  own  contract  upon  terms  and  con- 
ditions In  this  respect  as  they  saw  fit,  and,  if 
tbe  plaintiff  chose  to  make  bis  r^resratations 
warranties,  tbe  question  of  their  materiality 
becomes  unimportant;  for  under  such  stipula- 
tion the  defendant  was  relieved  from  show- 
ing, and  the  plaintiff  was  estopped  from  deny- 
ing, Uiat  tb^  were  material  to  tlie  contract, 
and  we  are  not  permitted  to  say  Uiat  tbe 
defendant  did  not  deem  them  material  to  tbe 
risk,  or  that  it  would  have  made  the  contract 
upon  other  trnms  than  It  did.  The  eecretary 
of  the  insurance  company  testifled  that  the 
matter  of  incumbrance  was  material;  and, 
had  tbe  company  have  had  any  knowledge  of 
the  incumbrance  It  wonld  not  have  issued 
tbe  policy.  And  it  may  be  that  from  experi- 
ence he  may  be  satisfied  tiiat  the  matter  of 
incumbrance  upon  property  sought  to  be  in- 
sured is  material  to  tbe  rl^  and,  while  this 
materiality  be  may  not  be  able  to  prove  to  the 
aatlsfactionof  tbeoourtor  Jury.liebasa  r^t 
to  refuse  to  Insure  property  incumbered,  and 
to  inslBt  that  the  statements  of  the  applicant  In 
bis  application  u  to  such  matters  sball  be  a 
warrant  by  the  insured  to  be  tme;  and  when,  as 
In  this  case  so  made,  It  was  an  agreement  on 
tbe  part  of  the  plaintiff  not  only  to  warrant 
the  truth  of  such  mattus,  but  that  tbey  are 
material  to  the  contract,  and  that  If  false, 
the  ccntract  be  void,  thertfore  all 

the  statements,  representations  contained  In 
thB  mutUcatlon,  must  be  treated  aa  war- 
ranties, and  must  be  true  to  autborlse  a 
recovery  i^on  the  policy.  American  Ins.  Co. 
V.  Gilbert,  Supra;  Phoenix  lAtB  Ins.  Co.  t. 
Baddln,  120  U.  &  18&-lfi8^  7  Sup.  Ot  600,  80 


K  Ed.  G44:  Kortbom  Ins.  Co.  t.  Grand  Tlew 

Building  Ass'n,  supra. 

Again  the  pleadings  in  thia  case  contain  not 
a  word  In  referoice  to  the  knowledge,  acts 
or  conduct  of  Klokald,  which  It  is  contended 
estops  the  defradant  from  denying  the  valid- 
ity of  this  policy.  The  petition  simply  de- 
clares upon  tbe  policy  of  insurance,  the  loss 
by  flr^  and  tbe  refusal  of  payment  The 
answer  of  the  defendant  alleges  that  a 
material  condition  of  the  contract  bad  been 
broken;  that  the  policy  of  insurance  was  Is- 
sued by  the  defendant  In  tbe  belief,  and  upon 
the  plaintiff's  special  warranty  that  tbe 
answers  to  all  of  said  qnestlons  were  tme; 
that  at  tbe  time  that  the  application  was 
Issued  and  tbe  policy  written,  the  answers 
were  false,  and  that  the  rights  of  the  as- 
sured under  the  policy  bad  been  forfeited. 
Tbe  plaintiff  replied  by  a  general  and  special 
denial  of  the  matters  contained  in  tbe  answer, 
and  alleged  that  the  loss  set  out  in  plalatHTs 
petition  is  a  total  loss,  and  that,  under  the 
laws  of  the  territory,  defendant  was  required 
to  pay  plaintiff  by  reason  of  said  policy  and 
said  loss,  tbe  face  of  tbe  policy.  Under  our 
Code,  the  facts  relied  ui>on  as  a  ground  of 
action  or  of  defense  must  be  clearly  and 
CMMdsely  stated,  and  a  definite  Issue  pnaax^ 
ed.  so  that  the  opposite  party  may  be  fairly 
notified  of  what  he  Is  required  to  meet  Un- 
der the  pleadings  as  they  eclst  evidence 
could  not  be  received  to  establish  tbe  acts, 
conduct,  or  knowledge  of  Kinkald  relied  on 
as  an  estoppel.  Alt  acts,  repreemtatlons,  and 
conduct,  relied  on  as  an  estoppel,  should  be 
specially  ^jieaded  before  evidence  to  establlBh 
the  same  can  be  received.  Tonkawa  Milling 
Co.  V.  Town  of  Tonkawa  et  al.,  83  Pac.  915 
opinion  handed  down  at  this  sitting,  and 
cases  therein  cited;  Dwelling  House  Ins.  Co. 
T.  Johnsm  et  aL,  47  Kan.  1,  27  Pac  100,  and 
other  cases  cited. 

Having  reached  tbe  amclusltm  that  undCT 
tbia  provisions  and  terms  of  tbe  omtract  of 
Insurance  sued  upon,  and  under  the  plead- 
ings, that  the  plaintiff  cannot  recova  fur 
tbe  reasons  stated,  it  will  not  be  necessaiy  to 
consider  the  other  qnestlons  raised. 

The  judgment  of  tbe  district  court  of  Clere- 
land  oonn^  Is  affirmed,  with  cMts  to  plaintiff 
In  error.  All  tbe  Justices  concurring,  except 
IRWIN,  J.,  who  tried  tbe  case  In  tbe  court 
below,  not  sitthig,  and  PAN00A8T,  J.,  as  to 
section  5  of  the  syllabus. 


BODOERS      NICHOLS  et  aL 
^Supreme  Court  of  Oklahoma.   8^t  9,  190S.) 

1.  DivoRCB~-FaAno— ANNULinRT  or  Dbcbsx. 

A  decree  of  divorce  will  be  annulled  uuod 
the  ground  of  fraud  and  impoBition  practiced 
upon  tbe  court  or  advwse  party. 

[Ed.  Note.— For  canes  In  {Mint,  see  voU  17, 
Cent  Dig.  Divorce,  |  6S6.] 

2.  Save — Nonca  ut  Pubuoatioh. 

The  Godsi  aathorlstaig  cMistnieUTe  notice 
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bj  publication  Id  dlTom  casw,  Bboold  bt 

Btrictly  cooatnied. 

[Ed.  Note.— For  cases  In  poin^  Mt  voL  IT, 
Cent  Di«.  DlTorce,  |  248.] 

8.  8A1CB— Dbath  of  Pabtt. 

Where  a  decree  of  divorce  ii  void  for  want 
of  Jurisdiction,  it  will  be  set  aside  after  the 
death  of  the  part^  who  procured  the  decree  bj 
fraud  and  imiMsition. 

4.  Saub— Failuu  to  Sebvk  Dxrndart. 

Id  a  direct  proceeding  to  set  salde  a  decree 
of  divorce,  where  the  evidence  clearly  and  con* 
clufiively  establishes  the  fact  that  no  service, 
actual  or  constructive,  was  had  upon  the  de- 
fendant, the  decree  of  divorce  will  be  hdd  to  be 
void,  and  will  be  set  aside. 

[Ed.  Mot& — For  cases  in  p^aL  eea  toL  17. 
Gent.  DIf.  Dlvoroe,  |  63S.] 

(Syllaboi  by  the  Oourt.) 

Error  from  District  Court,  Logan  Ckninty; 
before  Jnatice  Jno.  H.  Burford. 

Action  by  Annie  B.  Rodgers  against  Aleme- 
da  Nichols  and  Llewellyn  J.  Nichols  to  annul 
a  decree  of  dtTOrce  which  was  granted  on 
April  1.  1895,  to  her  husband.  William  a 
Bodgera,  plalntlfl  alleging  that  said  decree 
was  obtained  upon  service  by  publication, 
and  that  she  never  had  any  notice  or  knowl- 
edge of  the  proceedings,  although  ha  place 
of  residence  and  poat-offlce  addms  were  well 
known  to  her  husband;  that  he  had  failed 
and  neglected  to  mall  to  her  address  a  copy 
of  the  petition  In  said  divorce  proceedings, 
with  a  ci^y  of  the  publication  notice  attached 
thereto,  as  required  by  law;  that  said  decree 
was  obtained  by  fraud  and  Imposition  prac- 
ticed upon  her  and  upon  the  court;  and  that 
she  had  no  notice  or  knowledge  of  the  decree 
of  divorce  'until  a  short  time  after  the  deatb 
of  her  husband,  William  B.  Rodgers,  which 
occurred  on  April  18, 1888;  that  said  William 
E.  Rodgers  died  seised  of  the  following  real 
estate  hi  Logan  connty,  Okl.,  to  wit:  the 
N.  E.  %  of  section  SO,  township  15  N.,  range  1 
E. ;  and  that  the  defendants  Alemeda  Nichols 
and  Llewellyn  Nichols  are  husband  and  wlf^ 
and  that  the  said  Alemeda  Nldiols  Is  a 
alater  of  the  said  Wllltam  B.  Bodgers, 
deceased,  and  that  said  defendants  claim  to 
have  some  right,  title,  or  interest  In  and  to 
an  undivided  one-half  of  the  above  real 
estate.  The  defendants  filed  an  answer  In 
which  ther  admitted  that  WlDlam  B.  Rod- 
gws  had  obtained  a  decree  of  divorce  from 
the  plalntUf  in  the  district  court  of  Logan 
county  on  the  let  day  of  April,  1895,  and 
that  the  defendant  Alemeda  Nichols  is  a 
sister  of  William  E.  Bodgers.  deceased,  and 
claims  an  Interest  In  said  real  estate,  as 
alleged  In  the  plalntiCTs  petition.  The  de- 
fendanta  denied  all  other  material  allegationa 
omtalned  In  the  plalntieC's  petition.  The 
cause  was  tried  to  the  court,  and  the  court 
found  the  Issues  In  favor  of  the  defendants, 
and  that  the  plaintiff  had  failed  to  prove  the 
material  allegations  of  her  petition,  and 
rendered  Judgment  accordingly.  From  this 
Judgment,  the  ^alntlff  brings  ernur.  Re- 
versed. I 


W.  E.  Snyder  and  a  O.  Homor.  for 
plalntllf  In  error.  lAwr«ice  ft  Huston,  for 
defendants  la  enor. 

HAINBR,  J.  It  appean  from  the  recmd 
that  the  decree  of  divorce  in  this  cue  was 
obtained  upon  publication  sarioe^  tbe  no- 
tice being  published  In  a  local  newspaper, 
based  upon  the  affidavit  of  tbe  plalntlfl  that 
the  defendant  was  a  ttonresld^t  of  the 
territory  of  Oklahoma.  Upon  the  trial  of 
the  cause  in  the  oonrt  below  the  plaintiff 
in  error  teetifled  that  some  time  la  the 
summer  of  1889  her  husband,  William  B. 
Bodgers,  left  their  bune^  In  Weei  VlrglBla, 
for  the  purpose  of  coming  to  Mlaboma  t» 
secure  a  homestead  under  the  government 
laws;  that  he  r^alned  In  Oklahoma  until 
some  time  In  the  summer  of  1895,  at  wbldii 
time  he  came  to  the  home  of  the  plaintlfrin 
error  at  Allegheny  Olty,  Pa.,  to  whlcb  place 
she  had  removed  since  his  departme  for 
Oklahoma;  that  during  all  at  bis  absence 
th^  maintained  a  regular  corre^ndence; 
that  after  fats  return  from  Oklahoma  they 
lived  together  as  husband  and  wife  at  Alle* 
gheny  City  for  several  months;  that  together 
they  visited  at  the  home  of  tbe  plaintiff  In 
emw  In  West  Virginia,  and  at  die  home  of 
a  sister  of  the  plaintiff  In  error,  and  at  the 
home  of  an  aunt  of  tbe  said  William  B.  Rod- 
gers; that  after  bis  return  from  the  west  he 
treated  her  better  than  he  had  ever  done 
before;  that  after  be  bad  been  back  from  the 
west  two  or  three  months,  he  left  the  borne 
of  the  plaintiff  in  ^ror  at  Allegheny  City, 
and  weat  over  Into  West  Virginia  in  search 
of  onployment;  that  from  that  time  until 
.  hie  death  th^  carried  on  a  regular  correa- 
pondence;  that  at  no  time,  eltlier  at  or 
before  his  departure  from  West  Virginia  for 
Oklahoma,  or  at  any  time  thereafter  did 
he  ever  Intimate  to  tbe  plaintiff  in  error  Oat 
he  either  Intended  or  desired  to  procure  a 
divorce  from  ber;  that  she  at  no  time  received 
a  copy  of  the  petition  in  said  divorce  pro- 
ceeding, with  a  copy  of  the  publication  notice 
attached  thereto,  although  her  husband  was 
well  aware  of  her  place  of  residence,  and 
was  at  that  time  maintaining  a  regular  c<^ 
respondence  with  her,  and  that  she  bad 
no  notice  or  knowledge  whatever  of  said 
divorce  proceedings;  that  she  had  no  notice 
or  knowledge  whatever  of  such  decree  of 
divorce  having  been  granted  until  a  short 
time  after  the  death  of  the  said  William  EL 
Rollers,  on  April  13,  1898;  that  soon  after 
being  Informed  of  said  divorce  proceedings 
she  Instituted  this  action  to  annul  tbe  decree. 

Upon  all  the  material  points  of  her  testi- 
mony the  plalntlfl  was  corroborated  by  a 
number  of  witnesses.  It  was  shown  oy  a 
number  of  witnesses,  and  we  think  conclu- 
sively, that  after  his  return  from  (^ahoma 
Rodgers  and  tbe  plalntlfl  In  error  lived 
together  In  All^beny  City  as  tansband  and 
Witt,  entertaining  at  the  borne  of  tiie  plaln- 
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tiff  In  moT  their  Mends  and  neisbbore,  at 
all  ttmee  appearing  to  be  a  loTlng  and  af- 
fectionate husband  and  wife,  and  that  at  no 
time  during  this  period  was  there  any  Intima- 
tion by  Rodgen  to  any  one  that  he  bad  been 
divorced  from  ttie  plaintiff  In  error.  We 
think  this  Is  a  dmunstance  vny  strongly 
tending  to  cbrroborate  the  statement  of  tiie 
plaintiff  In  error  ttiat  she  had  never  had  any 
notice  or  knowledge  of  the  divorce  inroceed-  j 
Ings.   Upon  the  other  hand,  we  have  been  ] 
nnable  to  find  anything  In  tiie  testimony  sub-  ; 
mltted  on  behalf  of  the  defeoidants  In  error  | 
(which  Is  of  a  pnrely  negative  character)  | 
that  tends,  even  in  the  remotest  degree,  to  \ 
contradict  the  material  points  In  the  teati-  | 
mony  of  the  plaintiff  In  error,  the  substance  i 
of  which  Is  above  set  forth.   Neither  waa 
tlMre  any  attempt  upon  the  part  of  the  d»* 
fendants-  to  show  that  a  'copy  of  the  peti- 
tion In  the  divorce  case,  with  a  copy  of  the 
publication  notice  thereto  attached,  was  ever 
mailed  to  the  plaintiff  in  error,     that  she 
ever  recdved  the  same. 

Section  686  of  our  CMe  of  Civil  Procedure 
(Wilson's  Bev.  ft  Ann.  St  1908),  In  relation  to 
divorce  and  alimony,  provides  as  follows: 
"Whoi  s^lce  1^  publication  Is  proper,  a 
copy  of  the  petition,  with  a  copy  of  the  publi- 
cation notice  attached  thereto,  shall,  wltiUn 
three  days  after  the  first  publication  is 
made,  be  Inclosed  In  an  envelope  addressed 
to  the  defendant,  at  his  or  her  place  of  resi- 
dence, postage  paid  and  deposited  in  the 
nearest  postofflce,  unless  the  plaintiff  shall 
make  and  file  an  affidavit  that  such  residence 
Is  unknown  to  tiie  plaintiff,  and  cannot  be 
ascertained  1^  any  means  within  the  control 
of  the  plaintiff."  This  provision  of  our  8ta^ 
ute  requiring  the  plaintiff  to  mall  to  the  de- 
fendant a  copy  of  the  petition,  with  a  copy 
of  the  publication  notice  attached  thereto, 
where  the  addrew  ct  the  defendant  is  known. 
Is  clear  and  mandatory  In  Its  terms.  It  Is  a 
condition  i^ecedent  to  ttie  granting  ot  a  valid 
decree^ 

The  construction  of  this  identical  statute 
was  beftwe  the  Supreme  Court  of  Kansas 
me  early  as  1875,  and  that  court,  in  the  case 
of  Lewis  V.  Lewis,  IS  Kan.  188.  speaking  1^ 
Bfr.  Justice  Breww,  uses  the  following  lan- 
guage: '*Now  this  [Is]  a  part  of  the  aenice. 
Without  it  no  decree  can  properly  be  en- 
tered. R  Is  a  precaution  ordered  by  the 
Legislature  to  guard  against  the  danger  of 
decreeing  a  divorce  without  the  knowledge 
and  presCTce  of  both  parties.  It  may  be 
Tflry  inadequate,  but  It  is  worOi  snnethlng. 
It  Is  a  step  in  tiia  rie^t  dlrectlwt  But 
rrhttOuT  adequate  or  not.  It  Is  the  le^sla- 
tive  direction,  and  as  such  may  not  be  dis- 
regarded. It  may  be  said  that,  as  in  this 
ease,  tiie  copy  of  the  petition  may  tail  to 
reecb  tiie  defendant  In  time  for  the  trial, 
and  that,  then,  there  b  no  other  notice  than 
1^  tiie  publication,  and  section  77  should  be 
held  applicable.  True  tin  mailed  petition 
and  notice  may  give  no  actual  notice,  nei- 


ther may  the  publication.  But  each  is  an 
effort  toward  actual  notice,  and  the  two 
combined  are  requisite  for  legal  service. 
Service  by  copy  at  the  usual  place  of  resi- 
dence Is  actual  service.  The  copy  may  fail 
to  readi  tiie  d^eudant  Actual  notice  may 
not  be  received  by  him.  But  the  service  is 
complete,  and  a  Judgment  rendered  cannot 
be  opoied  because  rwdered  without  notic& 
Service  Is  not  always  equivalent  to  actual 
notice,  and  does  not  always  result  In  actual 
knowledge.  It  is  not  the  actual  result  of 
any  particular  step  which  determines  wheth- 
er It  Is  or  Is  not  a  part  of  the  service.  It  is 
enough  that  the  L^lslature  has  ctmstituted 
it  a  part  And  where  the  L^lslatnre  has 
not  In  terms  declared  It  a  part  if  the  (rt>- 
vioQS  scope  and  purpose  of  the  step  required 
Is  to  secure  notice  of  the  pendoicy  of  tiie 
suit  It  may  fairly  be  craisldered  a  part  of 
the  service.**  la  Larimer  v.  Kn^Ie,  43 
Kan.  338,  28  Paa  491,  Mr.  Justice  Valentine, 
In  dtscusslxv  tills  question,  said:  "In  addl- 
Uoa  to  the  affidavit  for  service  by  publica- 
tion and  tile  publication  itself,  It  Is  also  neces- 
sary either  to  send  to  the  defendant  a  copy 
of  the  petition,  with  a  copy  of  the  publica- 
tion, notice,  or  else  to  make  and  file  an  affl- 
davlt  that  the  residence  of  the  defendant  Is 
unknown,  and  tiiat  the  plaintiff  cannot  as- 
certain the  defoidanPs  residence  by  any 
means  within  the  plaintiff's  control.  The 
sending  of  the  copy  of  the  petition  and  the 
publication  notice  to  the  defttidant  when 
that  Is  donfc  Is,  according  to  the  dedslon  of 
this  court  m  the  case  of  Lewis  v.  Lewis,  16 
Kan.  181,  a  part  of  the  service." 

The  case  of  Morton  v.  Morton,  16  Colo. 
868»  27  Pac.  718,  was  a  case  -where  the  wife 
sought  to  have  set  aside  a  decree  of  divorce 
obtelned  by  the  husband,  for  the  reason  tiiat 
the  decree  was  obtained  without  service  of 
process  upon  the  defmdant  either  actual  or 
constructive.  It  appeared  that  at  the  time 
tiie  action  waa  commmced,  and  for  a  number 
of  years  prior  thereto,  the  defendant  re- 
sided In  a  bouse  in  Scranton.  Pa.,  and 
altinugh  she  received  her  mail  with  uni- 
form regularity,  and  altiwugh  bee  place  of 
residence  was  well  known  to  tiie  plaintiff,  no 
copy  of  the  summons  in  the  cause  eva-  reach- 
ed her,  and  no  notice  of  the  action  was  re- 
ceived by  her  until  long  after  tiie  entry  of 
final  Judgment  In  the  cause.  However,  St 
appeared  from  an  affidavit  that  a  copy  ta 
the  summons  was  mailed  to  her  proper  ad- 
dress, but  it  did  not  appear  that  the  postage 
had  been  paid  thereon,  as  required  by  the 
statute.  In  discussing  tills  subject  the  court 
uses  the  tollowli^  lauguoge:  "In  view  of 
the  failure  on  tiie  part  of  the  appellee  to 
show,  what  called  uixm,  that  the  postage 
was  prepaid  upon  tiie  copy  at  tiie  summons 
mailed,  and  of  the  fraud  shown  to  hara 
been  practiced  upon  both  the  defendant  and 
theoonrt  in  procurli^the  decree  of  divorce.  It 
cannot  be  allowed  to  stand:  It  is  apparent 
from  the  record  tiiat  but  one  result  can  be 
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obtained  upon  a  retrial  of  tbe  case.  The 
Jndgment  Is  tberefore  reversed,  and  the  cause 
remanded,  with  directions  to  the  county  court 
to  enter  a  judgment  annulling  the  decree  of 
divorce."  In  volume  7,  p.  112,  Enc.  P.  &  P., 
the  rule  is  thus  stated:  "Where  the  statute 
requires  a  copy  of  the  suuimons  and  peti- 
tion to  be  mailed  to  the  defendant,  miless 
It  appears  to  tbe  court  that  defendant's  ad- 
dress is  unknown  and  cannot  be  ascertained 
with  reasonable  diligence,  the  record  must 
show  either  that  the  copy  of  tbe  summons 
and  petition  was  mailed  or  a  showing  must 
be  made,  at  some  time  before  a  decree  is 
granted,  that  such  address  cannot  be  ascer- 
tained. If  the  residence  of  the  defendant 
was  known  to  plaintiff,  and  he  avers  that  he 
cannot  ascertain  It,  or  If  the  plaintiff  stat- 
ed the  address  in  the  petition  and  no  notice 
was  mailed  to  the  defendant,  the  decree  is 
void  and  will  be  set  aside  or  will  be  declared 
void  in  a  coilatered  attack  In  another  state." 
In  Smith  V.  Smith,  4  Q,  Greene  (Iowa)  266, 
it  was  held  that:  "Tbe  Code,  in  reference  to 
divorce,  should  be  strictly  enforced,  and  tbe 
requirements  fully  observed."  In  Israel  v. 
Arthur  (Colo.  Sup.)  1  Pat  438,  the  Supreme 
Court  of  Colorado  held  that  the  statute  au- 
thorizing constructive  notice  by  publica- 
tion in  divorce  cases  must  be  strictly  com- 
plied with.  Judgments  by  default  In  divorce 
cases  are  not  fuvored.   14  Cyc  714. 

It  Is  true  that  in  the  decree  granting  the 
divorce  in  this  case  there  is  a  finding  "that 
tbe  defendant  was  duly  summoned  by  publi- 
cation, and  by  sending  copies  of  the  petition 
to  her  two  last-known  addresses,  as  requir- 
ed by  law";  but  this  case  is  a  direct  attack 
upon  that  judgment,  and  while  tbe  presump- 
tions are  in  favor  of  tbe  judgment,  yet  In 
tbe  case  of  a  direct  attack  this  finding  la  not 
conclusive,  but  merely  prima  facie.  And 
when  the  defendant  in  that  case  (plaintiff 
in  this  case)  testified  positively  that  no 
service,  actual  or  constructive,  was  had  upon 
her,  and  that  she  had  no  notice  or  knowl- 
edge whatever  of  the  divorce  proceedings 
until  after  the  death  of  her  husband,  and  a 
short  time  previous  to  the  commencement  of 
this  suit  to  vacate  the  judgment,  and  In  view 
of  the  fact  that  all  the  other  evidence  and 
circumstances  tend  strongly  to  corroborate 
the  testimony  of  the  plaintiff,  we  think  tbe 
presumption  in  favor  of  the  finding  of  tbe 
court  In  the  divorce  proceeding  was  over- 
thrown, and  It  was  then  Incumbent  upon 
tbe  defendants  In  this  action  to  show  tidat 
the  statute,  in  respect  to  the  service  upon  the 
defendant,  had  been  compiled  with.  The 
evidence  in  this  case  clearly  discloses  that 
no  evidence  was  adduced  by  the  defendants 
to  Bbow  that  the  statute  was,  in  any  respect, 
compiled  with.  Hence  there  is  no  evidence 
In  this  case  to  support  the  finding  of  the 
trial  court  In  respect  to  service,  either  by 
publication  or  otherwise,  upon  the  defendant 
On  the  contrarj',  tbe  evidence  In  this  case 
clearly   and   ooocloslvely   establishes  tbe 


fact  that  no  Bervlce,  actual  or  constructive, 
was  had  upon  the  defendant,  and  that  s 
gross  fraud  and  Imposition  was  not  only 
practiced  upon  the  court,  but  upon  the  plain- 
tiff in  error,  and  therefore  the  decree  ot 
divorce  should  not  be  permitted  to  stand. 
The  doctrine  that,  subseQuent  to  the  death 
of  the  party  who  obtained  a  decree  of  divorce 
by  fraud,  an  action  will  He  to  annul  tbe  same, 
is  sustained  by  all  the  authorities.  14  Cjc 
719;  Cent  Dig.  toL  17,  {  535;  Bishop,  Mat^ 
riage  ft  Divorce,  I  1654;  Johnson  t.  Gole^ 
man,  23  Wis.  452,  99  Am.  Dec.  193;  Brown 
V.  Grove.  116  Ind.  84,  18  N.  B.  387,  9  Am. 
St.  Rep.  823;  Boyd's  Appeal,  38  Pa.  241; 
Bomsta  t.  Johnson.  88  Minn.  230.  86  N.  W. 
841. 

The  Jndg]nent  of  tbe  district  court  is 
therefore  reversed,  and  the  cauae  remanded, 
wltb  directions  to  vacate  and  annul  tbe  de- 
cree of  divorce  in  accordence  with  the  prajr- 
er  of  the  petition. 

BUHFOU^,  C.  J.,  having  presided  in  the 
court  below,  not  alttlng.  All  tbe  otbo- 
Justices  ooncnrring. 


HANOVBB  BTATB  BANK  v.  HBNKB  «t  aL 
(Supreme  Court  of  Oklahoma.  Sept  6,  19(KL) 

1.  Appiax.  —  RxcoBD  —  EaaoB  A&isxifa  upor 

EVIOENCB. 

Where  a  record  In  this  comt  in  a  case  on 
appeal  does  not  show  that  it  contains  all  the 
evidence  presented  at  tbe  hearing  below,  it 
presents  no  error  that  can  be  reviewed  by  thin 
court  arising  npon  a  qaestion  of  evidence. 

[EM.  Note. — For  cases  In  potot,  see  vol.  3. 
CenL  Dig.  Appeal  and  Error,  {S  2916;  2017J 

2.  Saks— CEsnnoATS  or  Czak. 

A  statement,  in  a  certificate  of  the  eleek 
of  tbe  court  in  which  the  case  was  tried,  that 
tbe  record  contains  all  the  evidence  presented  at 
the  trial,  ia  not  sufficient  to  show  that  the  rec- 
ord does  contain  all  of  the  evidence. 
(Syllabns  by  the  Court) 

Error  from  District  Cotnt,  Garfield 
OooDtr;  before  Justice  James  K.  Beanchamp. 

Action  by  the  Hanover  State  Bank  against 
Herman  E.  Henke  and  Mai7  D.  Henk& 
Jndgmmt  for  defendants  and  plaintiff  brings 
error.  Afllrmed. 

Houston  &  Buckner,  for  plaintiff  In  error. 
Anderson  &  Stratford,  for  defendants  In 
ernff. 

PANCOAST,  J.  This  was  an  action  upon 
a  promissory  note,  brought  originally  be- 
fore a  justice  of  tbe  peace  and  appealed  to 
the  district  court.  Trial  was  by  jury,  re- 
sulting in  each  instance  In  a  verdict  tor 
defendants;  and,  from  an  order  overmlinc  a 
motion  for  new  trial,  plaintiff  la  ermr  taas 
appealed. 

The  only  assignments  of  error  to  which 
our  attention  is  directed  are  such  that  a 
consideration  thereof  necessarily  involves 
an  exaininatl<Hi  of  tbe  evldoice  takoa  on 
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tbe  trial  below.  Tbe  nile  Ib  bo  well  estab* 
lisbed  In  this  terrltorrr  aa  to  need  no  cita- 
tion of  anthorltleB  tbat,  where  the  record 
Id  this  conrt  In  a  case  on  appeal  does  not 
show  tbat  it  contains  all  the  erldence  pre- 
sented at  the  hearing  below,  it  presents  no 
error  that  can  be  reviewed  by  this  court 
arising  upon  a  question  of  evidence.  £x- 
endine  t.  Goldstlne,  14  OkL  100,  77  Pac.  46. 
There  roust  be  a  recitation  In  a  case-made 
to  tbe  effect  that  all  of  the  evidence  taken 
upon  the  trial  Is  included  therein,  and  unless 
such  a  statement  is  Included  In  tbe  case- 
made  this  court  will  not  consider  any  as- 
signment of  error  which  necessltatea  a  re- 
view or  consideration  of  socb  evidence^ 
Frame  v.  Ryel,  14  Okl.  630,  7»  Pac.  »7. 
That  Is  the  defect  we  find  in  the  record  un- 
der consideration.  It  Is  true  there  Is  a 
recital  in  a  certificate  by  tbe  clerk  of  the 
court  In  which  the  action  was  tried  to  tbe 
effect  that  tbe  case-made  contains  all  tbe 
evidence  Introduced  upon  tbe  trial.  Our 
statute,  however,  does  not  auttriij^lze  a  clerk 
of  tbe  court  to  make  such  a  certificate  to 
a  case-made,  nor  will  such  a  certificate,  when 
made,  supply  oml^ons  In  the  record  Itself. 

The  record  In  this  case  containing  no  such 
statement,  and  tbe  assignments  of  error  being 
such  that  a  consideration  thereof  neces- 
sitates a  consideration  of  tbe  ertdmcQ^  tbe 
Judgment  will  be  affirmed. 

BEAUOHAMP,  J.,  who  tried  the  caae  be- 
low, not  sitting.  All  the  other  Justices  con- 
curring. 


.  BRADLBT  et  al.  r.  JOHNSON. 
(Supreme  Coort  of  Idaho.  Jan.  18,  1906.) 

1.  Mines  and  Minbeals— Quixtikq  Title— 

L&CRES. 

Where  it  is  shown  tbat  J.  executed  his 
wtHnissory  not^  due  one  year  after  date,  to 
B.,  and  secured  the  note  oj  mortgage  on  un- 
patented minini^  property,  and  before  tbe  note 
was  due  J.  notified  B.  that  he  was  unable  to 
pay  the  note,  and  soon  thereafter  left  the 
state,  the  note  and  the  mining  deed  having  been 
placed  In  escrow  on  the  day  of  their  execution, 
with  the  condition  that.  If  J.  paid  the  note,  it, 
with  tbe  deed,  Bhoold  be  returned  to  him,  other- 
wise the  deed  was  to  be  surrendered  to  B.,  J. 
not  demandlDg  tbe  deed  or  offering  to  pay  the 
note  until  12  yean  after  B.  had  done  the  an- 
nual assessment  work  on  tbe  propertv,  and, 
with  his  codefendant,  a  large  amount  of  develop- 
ment work,  held,  that  he  Is  bound  by  his  laches, 
and  a  cross-complaint  in  an  action  to  remove  a 
cloud  attempted  to  be  cast  upon  the  title  of  B. 
by  J.  should  be  dismissed. 

2.  Saue— LiuiTATions. 

Where  B.  has  been  In  adverse,  open,  and 
notorious  possession  of  unpatented  inlning  prop- 
erty, claiming  the  right  of  possession  under  a 
deed  purportmg  to  convey  the  title  to  the  prop- 
erty for  more  than  five  years,  an  action  to  re- 
cover such  possession  from  B.  Is  barred  bj  the 
provisions  of  section  4036,  Rev.  St  Idaho  1887. 
B.  Saub— Adtebsb  Possbssion. 

Under  the  provisions  of  section  4036,  Rev. 
St.  Idaho  1887,  which  provides  that  "no  action 
for  the  recovuy  of  x«U  pr^pwty,  or  for  the 


recovery  of  the  possession  thereof,  can  be  main- 
tained, unless  It  appear  that  tbe  plaintiff,  his 
ancestor,  predecessor  or  grantor,  was  seised  or 
poHsessed  of  the  property  In  question  within 
five  years  bef<»e  the  commencement  of  the  ac- 
tlon ;  and  this  sectitm  tocludes  possessory  rights 
to  lands  and  mining  claims,"  open,  notorious, 
adverse  possession  of  an  unpatented  mining 
claim  for  a  period  of  more  than  five  years 
brings  it  under  the  provisions  of  the  above 
section. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court;  Blaine  Coun- 
ty ;  Littleton  Price,  Judge. 

Action  by  Fred  C.  Bradley  and  R.  F.  Bul- 
ler  against  Andrew  M.  Johnson,  alias  An- 
drew M.  Glahn.  Judgment  for  plalntUfs, 
and  defendant  appeals.  Affirmed. 

N.  H.  Rid<ft  and  Snlllran  &  Sullivan,  for 
appellant   B.  F.  Buller,  for  respondents. 

STOCKSLAGER,  C.  J.  Respondents,  as 
plaintiffs,  commenced  their  action  In  the  dis- 
trict court  of  Blaine  county  against  appellant, 
as  defendant,  to  quiet  the  title  to  a  certain  un- 
patented mining  claim  In  the  Muldoon  dis- 
trict, known  as  the  "SnowsUde.'!  Defendant 
answered,  denying  title  In  plaintiffs,  and  In  a 
cross-complaint  allied  title  ta  himself. 
Plaintiffs  answered  this  cross-compIalnt,  put- 
ting in  Issue  all  the  mat«-Ial  allegations 
thereof.  Defendant  demurred  to  the  first 
paragraph  of  plaintiffs'  answer  to  the  cross- 
complalnt,  but  the  record  does  not  disclose 
tne  ruling  of  tbe  court,  If  «ny,'  on  this  demur- 
rer. Contemporaneous  with  the  filing  of  tbe 
demurrer,  it  is  shown  that  counsel  for  appel- 
lant filed  a  motI(Hi  termed  "motion  to  strike 
out"  It  Is  as  follows :  "Comes  now  the  de- 
fendant by  his  counsel  and  moves  the  court 
to  strike  out  of  the  plaintiffs'  answer  to  de- 
fendant's cross-complaint  on  the  matters  and 
things  set  up  tn  tbe  first  paragraph  of  said 
answer  to  defendant's  cross-complaint,  be- 
ginning with  tbe  words  the  plaintiffs'  In  tbe 
first  line  thereof,  and  ending  with  the  word 
'thereon'  at  the  end  of  tbe  first  line  of  page  2 
of  said  original  answer  to  defendant's  cross- 
complaint  Said  motion  Is  based  upon  tbe 
ground  that  the  facts  stated  In  said  para- 
graph are  not  responsive  to  any  Issue  tender- 
ed by  the  answer  or  <»ossK»mplaInt  of  de- 
fendant; (2)  that  the  facts  stated  In  said 
answer  to  defendant's  cross-complaint  do  not 
state  a  defense  to  the  cause  of  action  set  up 
In  defendant's  cross-complaint;  (3)  that  the 
allegations  contained  in  the  first  paragraph 
of  said  answer  to  said  cross-complaint  are 
sham,  Irrelevant,  and  frivolous."  Tbe  lan- 
guage of  the  answer  sought  to  be  stricken  out 
Is  as  follows:  "Plaintiffs,  for  answer  to  the 
cross-complaint  of  tbe  defendant,  deny  that 
on  the  10th  day  of  September,  1891,  the  de- 
fendant made  and  delivered  to  plaintiff  R. 
F.  Buller  a  deed  to  the  property  described  In 
the  complaint,  and  deny  that  the  plaintiff 
R.  F.  Buller  required  and  demanded  such 
deed  as  additional  security  for  the  payment 
of  tbe  promissory  note  mentioned  in  the  de- 
fendant's cross-complaint,  and  deny  tbat  the 
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plaintiff  Bradley  had  notice  of  the  execution 
ot  the  said  deed  as  part  of  the  security  for 
the  payment  of  said  promlBsory  note,  and 
arer  the  fact  to  be  that  defendant  deposited  a 
deed  in  escrow  with  the  First  National  Bank 
of  Halley,  to  be  delivered  upon  his  failure  to 
pay  to  said  B.  F.  Buller  the  nun  of  $250  and 
Interest  thereon."  This  motion  was  orer- 
niled.  Counsel  for  defendant  excepted,  a 
trial  was  had,  and  the  court  made  and  filed 
findings  of  fact  and  conclusions  of  law. 

The  first  finding  of  fact  relates  to  the  exe- 
cution and  delivery  of  the  note  and  mortgage 
on  the  lOtb  day  of  September,  1891,  and  the 
agreement  entered  Into  whereby  a  deed  to 
the  property  In  controversy  was  placed  In  ee- 
crow  In  the  First  National  Bank  of  Hall^, 
conditioned  that,  if  defendant  failed  to  pay 
the  note  at  maturity,  the  deed  was  to  be  de- 
livered to  said  Bolter  by  said  bank  In  pay- 
ment of  said  debt,  and  the  debt  canceled;  that 
defendant  failed  to  pay  said  note,  and  said  es- 
crow deed  was  taken  np  by  plaintiff  Buller 
shortly  after  the  expiration  of  the  said  year, 
and  the  said  debt  was  thereby  fully  paid  and 
discharged,  and  the  said  mortgage  extinguish- 
ed; that  In  the  fall  of  the  year  1892  plaintiff 
took  possession  of  the  property,  clalmli^  It 
as  his  own  by  rlrtne  of  aald  deed,  and  re- 
mained In  undisturbed,  open,  notorious,  ad- 
verse possession  of  the  same  until  the  year 
1889,  when  he  .bargained  and  sold  a  one-third 
interest  therein  to  his  coplalntlff,  Bradley, 
and  he  and  the  said  Bradley  have  ever  since 
been  in  exclusive,  open,  and  notorious  ad- 
Terse  possession  of  said  property,  and  were 
In  Bucb  possession  at  the  time  of  the  com- 
mencement of  this  salt  The  second  find- 
ing Is  that  on  the  16th  day  of  September, 
1904,  Bnller  conveyed  to  Bradley  a  one-tblrd 
lnt««8t  In  said  property,  who  was  an  Inno- 
cent, bona  fide  purchaser,  without  notice  of 
any  equl^  or  supposed  equl^  of  defendant 
therein.  The  third  finding  la  that  said  prop- 
erty was  an  unpatented  mining  claim,  upon 
which  It  was  necessary  to  do  $100  worth  of 
work  annually,  tn  order  to  protect  the  title ; 
and  said  Buller  has  had  such  assessment 
work  done  every  year  since  and  Including 
the  year  1892  nntll  the  year  1898,  and  he 
and  his  coplalntlff  have  done  said  woric  and 
much  more  every  year  from  the  year  1889 
until  the  year  1904,  and  have  been  at  great 
expraise  improving  and  developing  said  prop- 
erty, the  value  of  whlc^  greatly  exceeds  the 
valne  of  all  the  ores  extracted  by  them  there- 
from. The  fourth  nndlng  Is  that,  during  all 
the  time  from  the  fall  of  the  year  1892  until 
the  summer  of  1904.  the  defendant  aban- 
doned said  property  and  made  no  claim 
thereto,  nor  did  any  work  thereon,  until  a 
short  time  before  the  commencement  of  this 
suit,  some  time  In  the  summer  ot  the  year 
1904,  when  he  began  to  assert  a  claim  of 
title  to  the  B8ld  property  adverse  to  tbe  title 
of  plaintiffs,  and  to  threaten  legal  and  other 
proceedings  against  plaintiffs  In  disparage- 
ment  ct  their  tltl^  to  their  great  damage 


and  injury.  Finding  No.  6  Is  that  tbe  de- 
fendant Is  estopped  by  his  laches  in  not  set- 
ting np  nor  asserting  any  title  to  tbe  said 
praises  for  12  years,  and  acquiescing  for 
this  long  period  of  time  in  the  plaintiffs* 
claims  and  operations  therein  and  thereon, 
from  now  asserting  his  allied  or  any  equi- 
ties that  be  may  have  had  thereon.  Finding 
No.  6  iB  that  the  plaintUts  have  been  in  the 
actual,  open,  notorious,  and  conttouons  ad- 
verse possession  of  the  said  premises  for  more 
than  five  years  next  before  the  commence- 
ment of  thla  suit  and  after  default  in  pay- 
ment of  the  d^t  secured  by  tbe  mortgage 
mentioned  In  defendant's  cross-complaint. 

The  ooncluslons  of  law  are  that  the  de- 
fendant's claims  are  barred  by  his  laches 
and  by  the  statute  of  limitation ;  that  d^end- 
anfs  cross-complaint  should  be  dismissed; 
that  plaintiffs  are  entitled  to  a  decree 
quieting  their  title  to  the  said  premises  aa 
against  the  defendant,  and  perpetually  enjoin- 
ing him  from  setting  np  or  assertii^  any 
claim  to  the  said  property.  Judgment  was 
entered  In  harmony  with  the  findings  and 
condualoDa.  The  appeal  Is  from  tbe  Jodg- 
ment,  and  from  an  order  overmllng  mottoo 
for  a  new  trlaL 

Oonnsel  for  ai^llant  Insists:  (1)  That 
the  execution  of  the  note,  mortgage,  and  deed 
of  September  10,  1901,  constituted  one  trans- 
action; that  the  deed  was  given  as  addi- 
tional security  for  the  loan,  which  fact  con- 
stituted it  a  mortgage.  (2)  That,  as  a 
mortgage,  the  deed  could  not  convey  the  legal 
title,  but  it  was  necessary  that  tbe  same 
should  be  foreclosed  before  title  could  pass. 
<3)  That  plaintiffs  are  estopped  from  plead- 
ing the  statute  ot  limitation  by  reason  of 
failure  to  foreclose,  and  that  to  permit 
plaintiffs  to  plead  such  statutes  would  be 
contrary  to  equity,  and  would  permit  plain- 
tiff Buller  to  take  advantage  of  bis  own 
wrong.  <4)  The  evidence  falls  to  show  that 
tbe  possession  ot  the  premises  by  plaintiffs; 
or  either  of  them,  was  advise  to  defendant 
(6)  The  plaintiff  Bradley  was  put  on  notice 
of  tbe  nature  of  the  transaction,  and  cannot 
successfully  claim  as  an  Innocent  purchaser. 
(6)  The  defendant  is  entitled  to  an  account- 
ing and  to  a  reconveyance  of  the  property 
upon  the  payment  of  such  sum  as  shall  be 
found  by  tbe  court  to  be  due  from  defendant 
to  plaintiffs.  It  may  be  well  to  state  here 
that  there  is  no  dispute  as  to  the  time,  man- 
ner, and  drctmistances  accompanying  the 
execution  and  delivery  of  the  note,  mortgage, 
and  deed.  It  is  also  conceded — at  least,  not 
disputed — that  after  the  execution  and  de- 
livery of  the  Instrument  above  Indicated,  in 
the  month  of  July,  1892,  defendant  notified 
plaintiff  Buller  that  "he  was  not  going  to 
pay  tbe  mortgage  off."  This  was  aboat  a 
month  before  tbe  note  was  due.  It  is  shown 
that  defendant  left  the  Muldoon  country 
about  that  time,  and  did  not  return  until  the 
summer  ot  1904,  when  he  asserted  his  right 
to  ndeon  the  prop»ty.  It  Is  also  coneedeJ 
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that  Mr.  Boiler,  from  1802  until  1899,  did 
ttw  asMeameDt  work  each  and  erery  year.  anA 
thereby  saved  the  claim  from  forfeiture. 
Thereafter  tbe  asseument  work,  and  mndi 
mae,  eacb  year,  was  done  by  Mr.  Buller 
and  his  coreq;H)Ddent,  Mr.  Bradley,  In  an  ef- 
fort to  develop  the  niln&  Thta  continnad 
nntll  the  time  of  the  commauwomt  of  this 
suit  Dnrlns  all  this  time  anwllant  was 
absent  from  that  mining  district— at  least 
nersr  informed  Mr.  Bullor  that  be  was  ready 
and  willing  to  pay  the  anunmt  due  on  the 
note  and  relmbmrse  him  for  aU  trouble  and 
expense  incurred  In  preserrlng  the  property 
from  forfeiture.   If  appellant  showed  the 
least  Interest  In  the  propwty  from  Ji^. 
1892,  when  be  informed  Mr.  Boiler  that  he 
"did  not  totoid  to  pay  fbe  mortgage  otC," 
until  the  year  1901,  when  he  retomed  to 
the  Moldoon  coontry  and  asserted  his  claim 
to  the  pn^erty,  the  record  falls  to  disclose 
ft  In  other  words,  the  appellant  gets  9300 
of  Boiler's  nn«ey  In  1891,  permits  Bnllor 
and  his  co-respondent  to  do  the  assesnnent 
work  continoooBly  ontll  lOOi,  and.  In  addi- 
tion to  the  assessment  wotk,  a  large  amoont 
of  derelopmrat  work  on  the  property,  and 
th»i,  12  years  after,  he  notifies  Bollw  he 
does  not  Intend  to  pay  the  mortgage,  and 
after  the  expense  and  labor  of  Boiler  and 
Bradl^  have  resolted  In  developing  the  mine 
to  saCh  an  extent  that  he  thinks  the  ore  ex- 
tracted  will  be  soffldent  to  liquidate  the 
note,  with  Its  Inters  and  expeise  Incorred 
In  develc^ment,  comes  Into  a  court  of  equity 
'-'       by  way  of  crossKiomplalnt,  and  asks  that 
"plolntlifs  and  each  of  them  be  reqolred  to 
account  to  this  defendant  for  the  value  of 
^"      all  the  ores  extracted  from  said  property, 
and  by  them,  or  eltha  of  them,  converted  to 
» ^      their  own  nse ;  that  upon  payment  or  tender 
f-'-     by  this  defendant  to  the  plaintilb  of  such 
c3'''      som.  If  any,  as  shall  be  found  by  the  court 
to  be  doe  and  owing  by  this  defaidant  to 
'i-^      the  plaintiffs  or  either  of  them,  after  credlt- 
?  '      Ing  the  proceeds  and  valoe  of  ore  so  extracts 
i '      ed  by  them  and  converted  to  their  own  use, 
the  plalntUfs  may  be  decreed,  ordered,  and 
•J' '     required  to  execute  to  this  defendant  a  good 
end  sufficient  deed  to  the  said  property,  and 
m*'-     In  the  event  of  th^r  failure  to  do  so  said 
t  f    deed  may  be  executed  by  a  commissioner  to 
fi^    be  appointed  by  the  court"  If  eqnl^  will 
gd^     support  such  a  decree.  It  will  be  a  new,  and, 
,  fl!^     wo  think,  novel,  way  of  prospecting.  He 
tiii^'     first  seeks  the  aid  of  capital  from  Buller, 
2.ti^    men  the  labor  of  his  fellow  miner,  Bradley, 
g.  c»'-    to  develop  the  mine,  and  after  12  yeara'  use 
jt  le^'    of  Buller's  money  in  doing  the  assesBment 
ioB  J=    worK  for  six  or  seven  years  at  $100  per  year, 
and  five  years  of  Bradley's  labor  In  an  effort 
-     to  develop  the  mine  to  a  paying  basis,  he 
jot  ^'    comes  into  court  and  modestly  asks  that 
1^    they  be  required  to  account  to  him  for  all 
ores  extracted,  and  by  a  proffer  to  pay  any 
yiD  <^  balance  foimd  to  be  doe  plaintiffs  on  such 
^^1^  accounting  they  be  zeqolred  to  wecoto  and 


deliver  to  him  a  good  and  suffldent  deed  to 
the  property. 

This  demand  la  based  iq>on  the  following 
facts:  In  1890  ttw  appellant  was  the  un- 
disputed oshiet  of  the  prop^ty  in  otmtro- 
versy,  with  no  one  questlmilng  his  rlg^t  of 
possession  and  ownership  save  the  govern- 
ment wherein  ttie  title  rested.  All  he  had 
to  do  was  to  comply  with  the  requirements 
prescribed  for  obtaining  mining  lands  by 
patent  In  September,  1891,  he  made  a  con- 
tract with  reapondoit  Bullw  to  borrow  a 
a  certain  sum  of  mon^,  and,  as  secnilty  for 
the  loan,  he  executed  and  delivered  his 
promissory  note,  doe  In  one  year  thereaftOT, 
and  secured  the  note  with  a  mortgage  on  the 
property  In  controversy,  together  with  some 
oQiet  onpatoited  claims  in  the  same  vicinity. 
On  the  same  day  he  executed  ^nd  delivered 
a  mining  deed  to  Boiler,  for  the  same  pn^ 
wty.  This  deed  and  note  above  r^erred  to 
wore  placed  In  escrow  In  the  First  National 
Bulk  ot  Hailey,  with  the  following  condi- 
tions :  "To  the  rirst  National  Bank,  Bailey, 
Idaho:  The  enclosed  note  and  ndnlng  deed 
are  d^slted  with  you  to  escrow;  If  An- 
drew M.  Johnson  shall,  on  or  before  8eptem< 
ber  10,  1892,  pay  or  cause  to  be  paid  to  or 
d^MSited  with  yoo  for  B.  V.  Bollor  three 
hundred  ($300.00)  dollan,  then  dellvor  the 
note  and  deed  enclosed  to  Andrew  M.  John- 
son;  If  not  so  paid  or  d^Knited  on  ot  before 
said  date,  the  enclosed  deed  to  be  dellvwed 
to  B.  F.  BuIlOT  and  note  to  Johnsm.  Dated 
Septmibet  lOtb,  1891.  Andrew  M.  JcAnson, 
B.  F.  Buller."  Buller  testified  that  some 
time  aftw  the  note  became  doe  appellant 
left  the  country,  but  not  until  after  he  had 
notified  him  that  he  was  not  able  to  pay  the 
mortgage.  He  further  testifies  that  In  the 
year  168S  he  sent  the  note  to  Ghehalis, 
Wash.,  with  instructions  to  collect  If  John- 
son would  pay;  that  he  sent  it  to  some 
lawyer  or  lawyers,  and  he  does  not  think 
it  was  ever  returned  ;  that  at  the  time  of 
the  trial  he  was  unable  to  find  it ;  "that.  In 
order  to  avoid  expense  of  foreclMure^  it  was 
agreed  that  Mr.  Johnson  was  to  make  an 
absolute  deed  to  the  mine,  and  d^wslt  It 
in  the  bank  In  escrow  to  be  delivered  If,  at 
the  expiration  of  a  year,  he  did  not  pay  off 
the  mortgage" ;  that  he  nevw  knew  definitely 
where  to  locate  Mr.  Johnson  from  the  time 
he  received  ttie  notice  from  him  in  July, 
1S92;  that  he  was  unable  to  pay  the  mort- 
gage nntll  the  summer  of  1904.  It  Is  further 
shown  that  Mr.  Buller  did  not  have  the  deed 
recorded  until  the  24th  day  of  Septemt>er, 
180&  In  explanation  he  says :  "I  jost  over- 
looked It  The  deed  was  In  a  package  ot 
papers,  and  I  forgot  the  recording  of  it" 
With  reference  to  the  note  he  says :  **X  don% 
recall  whether  I  requested  the  return  of 
the  note  by  the  parties  to  whom  I  sent  it  In 
Washingtoa  I  came  to  the  conclusion  that 
the  note  was  worthless,  and  didn't  pay  any 
more  atteatkm  to  It"  On  cmsa  emminstton 


Digilized  by 


030 


88  PACIFIC  RlU*OBTER. 


jsir.  Bailer  Bays:  "I  forgot  when  It  was  , 
that  I  sent  It  out  there — might  have  been  In 
1893.  I  was  willing  up  to  that  time  to  have 
the  note  paid  and  give  him  the  property.  If 
he  wanted  It  But  I  bad  to  do  *the  assess- 
ment work  to  Bave  the  property  anyway." 

If  we  accept  every  contention  of  the  appel- 
lant as  true,  In  what  condition  do  we  find 
him  when  he  comes  into  a  court  of  equity 
a^lng  for  relief,  as  Is  shown  in  this  case? 
It  matters  not  whether  he  Is  voluntarily  in 
court,  or  whether  he  is  brought  in  and  requli> 
ed  to  disclose  his  title  and  right  to  recovery ; 
the  facts  remain  the  same.  Mr.  Bailer  says 
he  has  dealt  with  the  property  and  treated 
it  as  his  ever  since  the  fall  of  1892.  Why  not 
when  be  was  informed  by  appellant  that  he 
was  unable  to  pay  the  note?  In  case  Mr. 
Bnller  had  not  assumed  charge  of  the  proper- 
ty, and  did  the  annual  assessment  work  each 
year  from  1891  up  to  the  time  of  the  Institu- 
tion of  thl»  suit,  there  would  have  been  no 
necessity  for  it  Tbe  property  would  bave 
long  since  been  subject  to  relocation.  Mr. 
Bnller,  or  anyone  else  possessing  the  neces- 
sary qualifications,  might  bave  located  It,  and 
the  result  would  have  been  Bvller  would  have 
lost  all  he  bad  loaned,  with  interest,  and 
Jobnson  would  co^nly  bave  no  claim  that 
the  government  would  recognize.  If  this  is 
true,  and  we  do  not  think  It  can  be  question- 
ed, in  order  to  grant  the  appellant  the  relief 
he  aska,  we  must  hold  that  Buller  was  requir- 
ed to  protect  the  property  from  forfeiture 
fo'  an  Indefinite  time  by  doing  the  assessment 
work,  and  after  a  lapse  of  12  years,  when 
possibly,  by  bis  money  and  bis  corespondent's 
labor,  they  bave  developed  the  property  to 
such  an  extent  that  tbe  net  earnings  will 
cancel  the  note,  with  Interest,  and  such  other 
«q>en8e  as  they  have  Incurred,  and.  If  so, 
appellant  is  willing  to  take  the  property  with 
such  overplus  as  may  be  due  him.  He  also 
says  he  Is  ready  and  willing  to  pay  any 
deficiency  that  may  be  found  after  respond- 
ents have  accounted  to  him  for  all  ore  sold 
after  paying  the  expense  of  extracting  and 
marketing  It  This  mon^,  he  says,  he  ten- 
ders Into  court  In  case  there  was  an  ac- 
counting, and  it  was  found,  as  stated  by  Mr. 
Bnller,  that  the  ore  sold  has  paid  but  a 
small  part  of  the  expenses  of  production,  ap- 
pellant could  pay  the  balance  Into  court  or 
not.  If  not  where  is  the  remedy?  It  occurs 
to  me  that  If  equl^  will  uphold  the  conten- 
tion of  appellant,  prospecting  may  become  an 
easy  and  profitable  business  in  this  state. 
Pof'Slbly  it  might  be  difficult  to  find  many 
men  of  means  as  "easy"  to  work,  and  as  char- 
itable after  he  was  worked,  as  respondent 
Buller  seems  to  have  been  Id  this  case. 

Appellant  insists  that  Buller  should  have 
foreclosed  his  deed  as  a  mortgage,  in  order  to 
pass  title.  This,  under  ordinary  conditions, 
might  and  doubtless  would,  be  true.  Had 
appellant  appeared  and  demanded  a  settle- 
ment of  the  note  within  a  reasonable  time, 
tendering  respondent  Buller  all  that  was 


found  to  be  due  on  the  note,  equity  would  de- 
cree that  Buller  neglected  to  avail  himself  of 
his  remedy  to  procure  title  to  the  property, 
and  he  would  have  to  soffer  tbe  consequences 
of  his  negligence.  If  Buller  did  the  assess- 
ment work  after  the  note  was  due,  without 
procuring  title  to  the  property  In  the  manner 
prescribed  by  law,  he  would  doubtless  be 
without  a  remedy  to  recover  it  back  from  ap- 
pellant The  question  here  arises:  What  Is 
a  reasonable  time?  Can  it  be  said  that  appel- 
lant may  absent  himself  from  the  state  for  a 
period  of  12  years  without  an  effort  to  liqui- 
date a  debt  for  which  he  bad  given  his  note, 
secured  by  a  mortgage  on  the  property, 
and  in  addition  thereto  a  deed  convey- 
ing all  the  right  title,  and  Interest  in  the 
property  to  respondent  Buller?  Can  he  per- 
mit Buller  to  do  the  assessment  work  for  a 
period  of  seven  years,  and  BuHer  and  Bradley 
for  a  period  of  five  years,  without  ever  com- 
plaining of  their  possession,  without  being 
guilty  of  laches?  If  it  may  run  12  years, 
how  long  may  It  not  run?  When  does  the 
statute  of  limitations  begin  to  run?  When 
may  appellant  be  said  to  be  guilty  of  laches? 
These  are  the  questions  In  this  case  to  be  de- 
termined by  this  court  Tbe  learned  trial 
judge  said  by  his  findings  that  appellant  waa 
guilty  of  laches,  and  that  the  statute  of  limi- 
tations barred  the  defense  shown  by  tbe  cross- 
complaint  of  appellant  If  correct,  either  Is 
sufficient  to  Justify  an  afDrmance  of  tbe  Judg- 
ment 

Appellant's  counsel  urge  that  Brown  v.  Bry- 
an (Idaho)  51  Pac.  99S,  Is  decisive  of  this 
case.  An  examination  of  this  case  will  dis- 
close that  the  question  there  before  the  court 
was  to  tbe  effect:  "A  trust  deed  executed  to 
secure  a  given  debt  payable  at  a  specified 
time,  upon  real  estate  [mining  propertyl,  is. 
under  the  statutes  of  Idaho,  a  mortgage,  and 
cannot  be  foreclosed  by  notice  and  sale,  un- 
der a  power  of  sale  in  such  trust  deed ;  and 
such  trust  deed  can  only  be  foreclosed  by 
Judicial  sale,  pursuaut  to  decree  rendered  by 
Judicial  sale,  pursuant  to  decree  rendned  In 
an  action  brought  therefor  In  the  proper 
court"  This  quotation  la  from  the  syllabus 
on  rehearing.  Tbe  syllabus  in  the  orlglnai 
bearing  fairly  states  the  questions  of  fact  In 
that  case  as  they  were  understood  by  this 
court  at  the  time  of  the  hearing  upon  which 
the  original  opinion  was  based.  It  says: 
"One  member  of  a  mining  partnership  uses 
the  money  of  tbe  partners  to  purchase  an  out- 
standing trust  deed  upon  the  mining  property, 
given  by  bis  copartner,  taking  the  transfer 
in  tbe  name  of  a  third  person,  who  bad  no  In- 
terest in  the  transaction,  causes  the  property 
to  be  sold  and  bid  In  by  saM  tiilrd  party  as 
his  agent,  and  afterward  procures  a  transfer 
to  be  made  of  the  property  to  himself  and 
another  partner.  Held,  that  such  transfer 
was  void,  and  the  property  should  be  decreed 
to  belong  to  the  maker  of  tbe  trust  deed  or 
his  grantee."  In  order  to  detdtrmtne  whether 
the  Judgment  in  the  case  at  bar  ehonld  be 
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efBrmed  or  reversed.  It  Is  nnneoeasary  to  re- 
aflBrm  that  judgment  It  la  sufficient  to  say 
it  stands  aa  the  construction  of  the  law  of 
this  ertate  r^atlve  to  the  class  of  deeds  that 
was  before  the  court  fbr  determination  In 
that  case,  and  under  the  facts  disclosed  and 
considered  as  disclosed  by  the  syllabus. 
There  la  a  very  dtstlnctlTe  difference  In  the 
facts  pertaining  to  the  deeds  In  the  two  cases, 
and,  were  It  necessary  to  a  determination  of 
this  case,  we  would  discuss  tbem.  The  trial 
court  found  that  the  cross-complaint  of  appel- 
lant shonld  be  dismissed  for  the  reason  that 
bis  claimB  are  barred  by  his  laches  and  by  the  ' 
statute  of  limitations.  If  either  Is  true,  the 
judgmeot  must  be  affirmed. 

In  Story's  Equity  Jurisprudence  (10th  Ed.) 
vol.  2,  I  1537,  In  dlscussli^  the  equitable 
rule  aa  to  the  effect  of  persons  lying  by  and 
allowing  another  to  expend  mon^  on  his 
property,  the  text  says :  "But  where  a  part- 
ner la  a  joint -stock  company,  after  his  shares 
were  declared  forfeit,  lay  by  for  seven  years, 
while  the  affairs  of  the  concern  were  greatly 
depressed,  until  they  began  to  be  more  pros- 
perous, and  then  filed  his  bill  to  be  let  into 
a  share  of  the  profits.  It  was  held  that  be 
Hmst  be  considered  aa  bavli^  acquiesced  In 
tbe  action  of  the  directors  In  declaring  bis 
shares  forfeited,  and  that  he  was  not  entitled 
ta  ttxB  relief  sought"  The  author  cites  with 
approval  Prendergast  v.  Turton,  1  Tounge  & 
C  New  R.  98,  110-112,  wherein  It  Is  said: 
'^he  point  which  baa  struck  me  from  the  be- 
glnnlug  (and  upon  which  everything  that 
could  be  said  has  been  said  by  counsel),  la 
the  time  at  which  the  suit  has  been  insti- 
tuted, having  regard  to  the  peculiar  nature 
ot  tbe  pr<q>erty  and.  the  circumstances  of  the 
case.  This  Is  a  mineral  pri^rty,  a  property, 
therefore,  of  a  mercantile  nature,  exposed  to 
hazard,  fluctuations,  and  contingencies  of  va- 
rlons  kinds,  requlrtng  a  large  outlay,  and  pro- 
ducing, perhaps,  a  considerable  amount  of 
profit  In  <Hie  year  and  losing  it  the  next  It 
reqnlKS,  and  of  all  properties,  perhaps,  the 
moat  reqntres,  tbe  parties  Interested  In  it  to 
be  vigilant  and  active  In  assertli]«  tbelr  righta. 
ThiB  mle^  frequently  aMerted  by  Lord  Eldon, 
Is  consonant  with  reason  and  Justice.  LordM- 
d<m  always  acted  npon  It,  and  has  been  fol- 
lowed by  anbaequent  judges  of  great  knowl- 
edge, e^erlence,  and  nuinence.'*  In  16  Cyc: 
p.  ISO,  under  tbe  bead  of  "Laches  and  Stale 
Demands,"  the  author  says:  "Negl^ence 
bars  relief  In  equity,"  and.  further,  "courts 
of  equity,  while  sometimes  bound  by,  uid  at 
ottier  tlmea  following,  the  analogy  of  statutes 
of  limitations,  also  act  Independoitly  of  such 
statutes,  refusing  relief  to  parties  who  have 
sl^t  upon  tbelr  rights  or  have  been  negli- 
gent In  asserting  them.**  He  dtes  a  large 
number  of  authorltlea  supporting  this  text 

Ceat  IMg.  vol.  19, 1  198,  under  tbe  head  of 
"Ladies  and  Stale  D«nands,**  fnrnlshes  vain- 
able  Information  on  tbe  snbject  A  number 
of  decisions  from  nnmwras  states  are  hen 
digested  by  the  author.  The  one  most  ap- 


plicable to  the  case  under  consideration  Is 
Landrum  v.  Union  Bank,  63  Mo.  48.  It  Is 
said:  "What  length  of  delay  to  sue  will 
bar,  on  the  ground  of  laches,  tbe  right  of 
parties  whose  property  has  been  Irregularly 
or  Improperly  sold  under  color  of  a  trust 
deed  from  claiming  equitable  relief,  must  de- 
pend on  the  drcnmstances  of  each  case; 
eight  years  held  enough  in  this  case."  It 
Is  hard  to  conceive  of  a  case  where  tbe  above 
rule  would  apply  with  more  force  than  tbe 
case  at  bar.  Not  one  effort  in  shown  on  the 
part  of  appellant  to  assert  any  right  or 
'  claim  to  tbe  property  that  he  bad  notified 
one  of  tbe  respond^ta  he  was  unable  to 
redeem  from  the  mortgage  until  12  years, 
had  expired,  and  then  only  after  salt  wnif 
Instituted  to  remove  tbe  cloud  from  the  title 
he  was  then  threatening  to  cast  uiwn  it  A 
very  learned  and  interesting  discussion  of 
this  question  will  be  found  In  Twin-Lick 
Oil  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  Ed. 
328,  by  Mr.  Juatlce  Millar.  The  property  to- 
volved  in  this  action  was  oil  lands  iu  West: 
Virginia.  Discussing  the  question  of  lacbeb- 
applicable  to  property  of  that  character,  h* 
says:  "The  fluctuating  character  and  value 
of  this  class  of  proper^  Is  remarkably  Illus- 
trated in  the  history  of  the  production  at 
mineral  oil  and  wells.  Property  worth  thou- 
sands today  Is  worth  nothing  tomorrow,  aud 
that  which  would  today  sell  for  <1,000  aa 
its  fair  value  may,  by  the  natural  changes 
of  a  week,  or  tbe  energy  and  courage  of 
desperate  enterprise,  in  tbe  same  time  be 
made  to  yield  that  much  every  day.  The 
Injustice,  therefore,  la  obvious  of  permittitts 
one  holding  tbe  right  to  assert  an  ownership 
In  such  property  to  voluntarily  await  the 
event,  and  then  dedd^  when  the  danger 
which  te  over  has  been  at  tbe  risk  of  another, 
to  come  In  and  share  the  profit  While  a 
much  longer  time  might  be  allowed  to  assert 
this  right  In  r^ard  to  real  estate  whose  val- 
ue Is  fixed,  on  which  no  outlay  Is  made  ttx 
Improvement,  and  bnt  little  change  In  value, 
the  class  of  property  here  considered,  subject 
to  the  moat  rapid,  frequent,  audviolentfluctu- 
atitms  In  value  of  anything  known  as  prop- 
er^, requires  prompt  action  In  all  who  hoM 
an  option,  whether  tb^  will  share  its  risks 
or  stand  clear  of  tlwm.  •  «  «  With  full 
knowledge  of  these  facts,  the  appellant  took 
no  action  until  this  suit  was  brought,  nearly 
four  years  after  the  sale;  and  not  until  all 
the  hazard  was  over,  uid  the  defendant's 
skill,  energy,  and  money  had  made  his  pur- 
chase profitable,  was  any  claim  or  assertion 
made  by  tbe  corporation  or  by  the  stock- 
boldws.  We  think,  both  on  authority  and 
principle— a  principle  necessary  to  protect 
those  who  invest  their  capital  and  their  labor 
In  enterprises  uaeful,  but  basardona — that  we 
should  bold  that  plaintiff  has  delayed  too 
long.**  Many  authorltieB  are  cited  In  support 
of  this  contention. 

The  case  applies  with  much  force  to  tbe- 
case  at  Iwr.  It  Is  ocoeedlngly  questionable- 
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whether  tiie  mlnlns  or  boring  for  oil  In  West 
Virginia  is  more  hazardous,  or  requires  more 
Alll,  «Qerg7,  and  money,  that  the  develop- 
ment of  mineral  In  Idaho.  It  Is  unneceBsary 
to  further  discuss  this  question  w  cite  addi- 
tional authorities. 

We  think  the  findli^  of  the  court,  con- 
clusions of  law,  and  Judgment  are  amp^  sup- 
ported by  the  record,  and  the  jadgmnt  to 
affirmed.  Costs  to  respondents. 

AIL8BIB  and  SULUTAN.  JJ.,  ooncnr. 


HILLS  NOTELTT  GO.  T.  DUNBAB. 
(Supreme  Court  <a  Idaho.  Jan.  6,  1906.) 

1.  RBFiJETin— Oaicblxnq  Devtcm  Blot  Ma- 

OHINBS— AlXIOATIOHB  OV  OOimjJlIT— DB- 
ttlALB  BT  ANSWBB. 

Answer  examined,  and  Aeld  sufficient  to 
put  In  luoe  the  material  allegations  of  the 

oomplalnL 

2.  Plbadinob— JuDomnT  on  Pzudikos. 

Where  the  plaintiff  moves  for  judgment  on 
the  pleadings,  ii  the  answer  puts  In  Issue  the 
material  allegations  of  the  complaint,  It  is  not 
error  to  deo^  such  motion. 

[Ed.  Note. — For  cases  in  point,  see  voL  80, 
Cent.  Dig.  PleadhiK,  S  1056.] 

S.  Tbial— DiBuissAL— When  Gbahtcd. 

Where  the  answer  pats  in  Issue  the  mate- 
rial ailegationa  of  the  complaint,  and  the  plain- 
tiff refuses  or  declines  to  introduce  any  eTideoce 
on  the  trial  in  support  of  the  allegations  of  the 
complaint,  it  is  not  error  for  the  court  to  enter 
a  Judgment  of  dlsmiraal,  where  no  afflrmatire 
relief  is  sought  by  the  answer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46,' 
CenL  Dig.  Trial,  S  360.] 

4.  Sake— Failube  to  Iktboduoe  Etidbncb. 

Where  the  cmswer  puts  In  Issue  the  mate- 
rial allegations  of  the  complaint,  on  the  trial 
It  Is  incumbent  on  the  plaintiff  to  establish 
the  material  allegations  of  the  complaint  by  a 
preponderanoe  of  the  evidence^  and  where  he 
aecllnea  to  Introduce  any  evidence  whatever 
it  Is  Dot  error  for  the  court  to  enter  Judgment 
of  dismissal. 

[Ed.  Note. — For  canes  In  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S  360.] 

5,  CONBTITUTIONAI.  LaW— DeTEBMINATIOR  0» 

CoHenTtrriOKAi.  Questions — Nbcessitt. 
The  rule  is  well  established  In  this  court 
that  the  constitutionality  of  a  law  will  not  be 
passed  upon  unless  it  is  absolutely  necessary 
to  do  so  in  order  to  decide  the  case. 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 
Cent  Dig.  C<mstitutional  Law,  1  4a] 

(Syllabua  by  the  Court) 

Appeal  from  District  Courl;  Ada  County; 
George  H.  Stewart,  Judge. 

Action  by  the  Mills  Novell  Company 
against  W.  0.  Dnnbar.  Judgment  for  defoid- 
ant,  and  plaintiff  appealsL  Affirmed. 

Hawley,  Pn&ett  &  Hawl^,  for  appellant 
Qnarles  &  Prltchard.  for  reapondoit 

SULUVAN.  J.  This  Is  an  action  In  replev- 
in to  recover  nine  slot  machines,  alleged  to  be 
of  the  value  of  $825.  The  plainttfl  Is  an 
TIlInolB  corporation,  and  alleges  in  Its  com- 
plaint that  the  defendant,  on  the  22d  day  of 
Octobor,  1901^  at  Boise  City,  and  without 


plalntUTs  consent,  and  wrongfully,  took  said 
slot  macblneB  from  the  possession  of  tbe 
plaintiff;  that  upon  demand  the  defendant 
refused  to  deliver  the  same  to  the  plaintifl. 
Judgment  is  demanded  for  the  recovery  of 
said  chattels,  or  for  their  value  in  caae  de- 
livery cannot  be  had,  together  wltti  $25  dam- 
ages and  costs  of  suit 

The  amended  answer  seta  up  three  separate 
defenses.  In  the  first  tbe  Incorporation  of 
the  platntior  is  admitted;  but  it  avers  that 
the  plaintiff  has  not  filed  a  copy  of  its  arti- 
cles, certified  or  otherwise,  In  the  office  of  the 
Secretary  of  State  of  the  State  of  Idaho,  and 
has  not  In  writing  or  otherwise  designated 
any  person  residing  within  the  state  as  its 
agent  upon  whom  1^1  process  may  be  serv- 
ed, and  denies  that  the  plaintiff  was,  on  tbe 
22d  day  of  October,  1904,  or  at  any  otber 
time,  at  the  city  of  Boise,  or  any  other  place 
within  tbe  state  of  Idaho,  lawfully  possessed 
of  said  slot  machines,  or  that  the  plaintiff 
was,  at  the  commencement  of  this  action  or 
at  any  time  since,  entitled  to  the  possession 
of  said  slot  machines.  It  denies  that  said 
slot  machines  are  of  the  value  of  (325  or 
any  other  sum;  denies  tbat  said  slot  machines, 
or  any  part  thereof,  was  on  said  date  or  at 
any  time  the  property  of  the  plaintiff;  doiiea 
that  tbe  plaintiff,  at  any  time  before  the  com- 
mencement of  this  action,  demanded  tbe  pos- 
sesslon  of  said  slot  machines;  denies  that 
he  still  unjustly  detains  the  same  or  ever  at 
any  time  unjustly  detained  the  same  to  thr 
damage  of  tbe  plaintiff  In  any  sum  whatever. 
For  a  second  defense  the  defendant  alleges 
that  he  is  a  duly  appointed,  qualified,  and 
acting  Justice  of  the  peace  In  and  for  Boise 
precinct  No.  2  of  Ada  coijnty,  Idaho;  that  on 
tbe  22d  day  of  October,  1904,  Information  was 
presented  to  htm  as  sncb  Justice  of  tbe  peaces 
by  which  as  such  Justice  of  the  peace  he  was 
Infttrmed  and  satisfied  that  gambling  devices, 
to  wit,  said  nine  slot  machines,  were  then 
within  said  city  ai^  tbmi  In  (^)eratIon  as  such 
gambling  devices  in  said  city;  that  said  in- 
formation  was  derived  from  an  affidavit  of 
the  prosecuting  attorney  of  said  county;  that 
thereupon  defendant,  acting  as  sncb  Justice 
of  tbe  peace,  forthwith  Issued  vnrrants  to 
"tbe  sheriff  or  any  deputy  sheriff  or  ctmstable 
of  said  countr."  commanding  that  said  slot 
machines  be  brought  before  blm  at  bin  office 
In  said  city;  and  that  tboeupon  said  slot 
machines  were  under  and  by  virtue  of  said 
warrants,  which  warrants  were  placed  in 
the  hands  of  A.  Anderson,  a  constable  of  said 
county,  and  under  and  by  virtue  of  whlcb 
said  constable  brought  before  the  defendant 
as  Justice  of  the  peace,  said  slot  machines 
to  be  dealt  with  according  to  law  and  the 
statutes  in  such  cases  made  and  provided, 
and  that  such  slot  machines  were  In  the  cus- 
tody of  tbe  law  and  In  the  possession  and  un- 
der control  of  said  A.  Anderson,  as  constable, 
subject  to  the  order  of  said  justice's  court  at 
the  time  of  the  commencemrait  of  this  action, 
all  of  which  facts  were  well  known  to  pUln- 
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tiff  and  Its  agents  and  attorney  at  tbe  time 
of  the  UutltntlDn  of  ttds  actl(m.  It  ateo  a.ven 
that  said  Blot  machlnea,  and  each  and 
every  of  than,  were  adopted,  designed,  and 
dedgnated  for  the  purpose  of  being  used 
solely  In  gambling ;  that  th«y  were  being  need 
for  tbe  sole  purpose  of  gambling  at  the  time 
the  same  were  seized;  and  that  each  of  the  said 
slot  machines  bad  been  designed,  devised,  and 
used  for  gambling  purposes  at  the  time  of 
the  selznie  of  the  same  and  for  some  days 
prior  thereto,  and  all  of  said  machines  were 
being  used  in  said  B<^  C^ty  for  gambling* 
and  playing  games,  at  which  money  was  bet 
and  won  or  lost;  that  each  and  all  of  said 
slot  machines  were  gambling  devices,  and 
were  not  adapted  to,  nor  could  th^  or  eltlier 
<^  than,  be  used  for  any  useful  purpose,  and 
that  the  same  and  all  of  them  are  outlawed 
property,  without  value  or  ownership,  at  the 
time  of  tbe  commencemoit  of  this  action  and 
at  all  times  since  said  date;  and  that  said 
machines,  nor  aiv  of  them,  are  susceptible 
of  any  legitimate  use,  are  instruments  of 
crime  designed  and  devised  fdr  the  purpose 
of  violating  the  stotutes  of  tlds  state  prohi- 
biting gambling,  and  are  Incapable  of  owner- 
ship; that  such  slot  madilnes  were,  at  the 
time  of  the  commencement  of  this  actltm  and 
at  the  times  mentioned  In  tbe  complaint.  In 
the  possession  of  said  constable  under  the 
facts  averred.  Tbe  third  defense  alleges 
that  the  plaintiff  la  a  foreign  corporation, 
and  has  not  filed  its  articles  of  lncorporatl(m, 
in  the  office  of  the  Secretery  of  States  and  has 
not  designated  any  person  upon  whom  service 
of  process  may  be  served  as  required  by  law. 

Plaintiff  demurred  to  said  amended  answer 
and  each  of  said  separate  defenses,  which 
demurrer  was  overruled  by  the  court,  and 
plaintiff  thereupon  moved  for  Judgment  on 
tbe  pleadings,  which  motion  was  denied  by 
tbe  court  The  cause  coming  on  for  trial, 
the  plaintiff  decided  to  stand  on  its  demurrer 
to  the  answer  and  ite  motion  for  Judgment  on 
the  pleadings,  and  declined  to  Introduce  any 
proof,  and  tbe  couri:  thereupon  dismissed  tbe 
action  at  plalntUTs  cost 

Tbe  notice  of  a^Kal  states  (1)  that  tbe 
appeal  is  from  said  ordw  granting  tbe  de- 
fendant leave  to  amend  his  answer  and  the 
order  overruling  plalnticrg  motion  for  Judg- 
ment on  the  pleadings;  (2)  to  the  oider  over- 
ruling plaintiff's  demurrer  to  defendant's 
amended  answer;  (S)  from  the  Judgment  dis- 
missing the  action  at  plalntllTs  costs.  Coun- 
for  plaintiff  has  assigned  three  errors,  the 
first  of  which  is  that  the  court  erred  In  over- 
ruling plaintiff's  motion  for  a  Judgment  on 
the  pleadings. 

Counsel  contends  that  the  material  allega- 
tions of  the  complaint  are  not  denied*  and  that 
the  attempted  denial  of  ownership  of  the  prop- 
erty In  the  plaintiff  is  in  the  language  of  tbe 
complaint  Itself,  which  is  no  denial.  We  have 
above  set  forth  the  denials  and  averments 
of  tbe  three  separate  defenses,  and  It  Is  clear 
t»  us  that  they  are  sufficient  to  put  in  Issue 


aU  ot  tbe  material  allegations  of  the  com- 
pjalnt  except  Qie  allegation  that  the  plaintiff 
is  a  corpwation  organized  and  exlsUng  unda 
the  laws  of  the  state  of  nibiols,  which  fact 
Is  admitted.  That  being  true.  It  devolved 
upon  tbe  plaintiff  to  Introduce  evident^  suffi- 
cient to  estebHsb  bis  case  by  a  preponderance 
of  evidence,  which  it  did  not  da  Thertfore 
the  court  did  not  err  in  entering  Judgment 
of  dlsnlssal.  In  Walling  v.  Bown,  72  Pac. 
960,  tills  court,  In  discussing  a  motion  fOr 
Jnd^ent  on  the  pleadings,  said:  "When  the 
plaintiff  moved  for  Judgment  on  the  plead- 
ings, he  not  only,  fbr  tbe  purposes  of  his 
motion,  admitted  the  truth  of  all  tbe  allega- 
tions of  tbe  answer,  but  he  must  also  be 
deemed  to  have  admitted  tbe  untruth  of  all 
bis  own  auctions  which  defendants  bad 
denied."  We  think  that  is  the  correct  rule, 
as  It  is  incumbent  at  tbe  plaintiff  to  prove 
bis  controverted  allegations  by  a  pr«i>onder^ 
ance  of  evidence,  and  where  the  court  has 
before  It  nothing  but  tSw  allegations  of  the 
complaint  and  denials  of  such  allegations  by 
the  answer  there  Is  no  preponderance  In 
favor  of  the  plaintiff,  and  the  court  most  . 
enter  Judgment  for  the  d^endant  See  opin- 
ion on  petition  for  rehearing  In  Inland  lum- 
ber Go.  v.  Thompson,  infra. 

The  question  of  the  constitutionality  of  the 
antigambllng  laws  of  tbe  state  has  been  rais- 
ed, but  under  the  well-established  rule  In  this 
court  tbe  constitutionalltT  of  a  law  will  not 
be  passed  upon  unless  it  Is  absolutely  neces- 
sary A>r  the  determination  of  the  case.  We 
decline  to  pass  upon  that  question,  as  It  is 
not  necessary  to  do  so  In  the  decision  of  tills 
case.  State  v.  Hldenbaugb,  5  Idaho,  710,  51 
Paa  750;  State  v.  MuUcey,  6  Idaho,  617,  50 
Paa  17  i  In  Be  Inman,  8  Idaho,  898,  69  Vne. 

m 

The  judgm«it  of  the  trial  court  is  affirmed, 
with  c<»ts  in  favor  of  respondent 

STOCKSLAOER,  O.   3.,  and  AILSHIE. 
J.,  concur. 


INLAND  LUMBER  &  TIMBER  CO.  v. 
THOMPSON,  Assessor,  et  a!. 

(Supreme  Court  of  Idaho,  Nov.  80,  1000.  On 
Rehearing,  Dec.  80,  1905.) 

1.  Taxation— Absebsuent—Ebtoffki. 

Where  a  taxpayer  has  furoisbed  tbe  as- 
sessor with  a  statement  of  his  property,  and 
the  assessor,  relyiog  thereon,  has  assess^  the 

Property  therein  described  against  the  person 
urnlshJDg  the  list,  sach  person  will  thereafter 
be  estopped  from  denying  the  owoership  of  the 
property  in  an  action  to  enjoin  the  collection 
of  the  tHx. 

[Ed.  Note.— For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  fi  144,  662.] 

2.  Sahb  — BoABD  or  JSqitauzation  —  HEas- 

Under  the  revenue  act  of  1901  (Sess.  Laws 
1001,  p.  233^,  It  is  made  the  duty  of  the  board 
of  pQunlization  to  order  the  assessor  to  assesa 
any  property  which  has  escaped  Rf^essment, 
and  where  such  assessment  is  made  before  the 
final  adjournment  of  the  session  of  the  board 
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convened  on  the  fourth  Monday  fn  Jutr,  th« 
tazpByer  has  his  opportuoity  ot  being  heard, 
and  such  assessment  is  not  void  for  want  of 
notice  or  importunity  to  be  heard  in  relation 
thereto. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  »  608-606.  8S0-8M.] 

3.  Saub— Notice  or  MBrriifo. 

The  statutes  (sections  68,  65,  pp.  2S0,  254, 
Acts  1901)  and  published  notice  by  tlie  clerk 
of  the  board  of  commissioners  (section  92,  p. 
260)  constitute  notice  to  the  taxpayer  of  tbs 
meeting  of  the  board  of  equalisation  and  of  his 
right  to  appear  at  either  or  both  of  such  meet 
ings  and  protest  against  any  assessment  or 
action  of  the  board  m  relation  to  ass— im  (nuts. 

Stockslager,  O.  J.,  diaaenting. 

(Syllabos  by  the  Court) 

Appeal  from  District  Court,  Kootenai 
Conntr ;  R.  T.  Mo^n,  Judge. 

Actim  by  tbe  Inland  I«umber  &  Timber 
Company  against  Robert  O.  Tbompson. 
assessor,  and  otbers.  Judgment  fw  defend* 
ants,  and  plaintiff  api>eals.  Affirmed. 

Hamblln,  Lmid  &  Gilbert,  for  appellant 
Ezra  B.  Wbltla,  for  re^ndenta. 

AILSHIEI,  J.  This  action  was  commenced 
by  the  plaintiff,  a  Wasbington  corporation, 
for  the  purpose  of  having  an  assessment 
ngalnst  certain  timber  lands  owned  by  plain- 
tiff and  situated  In  Kootenai  county  racated 
and  set  aside,  and  to  restrain  and  enjoin 
the  collector  from  collecting  a  tax  nnder 
fiticb  assessment  Tbe  plaintiff's  first  cause 
of  action  alleges  that  mider  tbe  act  of  Con- 
frress  approved  June  4,  1807,  the  plaintiff  bad 
located  forest  reserve  lieu  land  scrip  on  a 
body  of  government  lands  situated  in  Koote- 
nai county,  and  that  the  location  and  selec- 
tion bad  not  been  approved  by  the  Commis- 
sioner of  the  General  Land  Office  up  to 
January  12,  1903,  and  that  on  January  12th 
tbe  title  to  all  such  lands  was  still  In  tbe 
United  States,  and  that  tbe  same  was  not 
taxable  by  or  under  tbe  authority  of  tbe  state 
of  Idaho.  Tbe  second  cause  of  action  allies 
that  prior  to  Januarr  1,  1903,  tbe  plaintiff 
made  soldiers*  additional  homestead  appli- 
cations nnder  the  act  of  Congress  as  em- 
bodied in  sections  2306  and  2307  of  the 
Revised  Statntes  of  tbe  United  States  [U.  S. 
Comp.  St  1901,  pp.  1415,  1417]  for  certain 
lands  situated  in  Kootenai  county,  but  that 
none  of  said  applications  were  approved  or 
allowed  by  the  Commissioner  of  the  General 
Land  Office  up  to  and  including  January  12, 
1903,  and  that  on  January  12tb  the  title  to 
such  lauds  still  remained  In  the  United 
States  government  and  that  the  same  was 
not  taxable  by  tbe  state  of  Idaho.  It  is 
further  alleged  in  each  of  tbe  foregoing 
causes  of  action  that  tUe  assessor  and  the 
hoard  of  commissioners,  acting  as  a  board 
of  equHllzntlon,  proceeded  to  and  did  assess 
nil  of  the  lands  embraced  under  these  script 
applications  and  locations  (or  the  year  1908. 
Tbe  third  cause  of  action  Includes  all  the 
lands  contained  In  both  the  first  and  second 
causes  of  action,  and  also  lands  which  the 


plaintiff  admits  that  It  did  own  and  were 
taxable  for  the  year  Plaintiff  allies, 

bowevOT,  under  the  tldrd  cause  of  actl<Hi. 
that  the  assessment  was  made  after  the 
board  of  equallzatiwi  had  met  and  wltbont 
notice  to  tbe  plaintiff,  and  that  the  assess- 
ment  so  made  was  "far  higher  than  the  as- 
sessment of  other  buids  In  tbe  county  of 
Kootenai  of  predsely  the  same  class,  diarac- 
ter,  and  value,  and  are  In  excess  of  the  fair 
values  of  said  lands.  Said  assessments  are 
mequal  as  compared  with  tbe  assessments 
of  lands  in  otfaa  parts  of  the  county  of  Koote- 
nai ot  the  same  class  and  character,  and  are 
unjust**  The  defmdant  demurred  to  the 
plaintiff's  complahat,  and  the  demurm  was 
overruled  as  to  the  first  cause  of  action,  and 
was  sustained  as  to  the  second  and  third 
causes  of  action.  Plaintiff  refused  to  further 
plead,  and  the  court  entered  judgment  of  dis- 
missal as  to  tbe  second  and  third  causes  ot 
action,  and  the  defendant  answered  tbe  flmt 
cause  of  action.  Tbe  plaintiff  thereuptm 
d«nurred  to  the  answer,  and  the  dannrror 
was  overruled  by  the  oonrt  and  the  pialntlflF 
elected  to  stand  on  its  demurrer.  Judgmmt 
was  thereupon  entered  In  favor  of  the  defend- 
ant -It  is  from  these  judgments  that  this 
appeal  has  been  prosecuted. 

The  first  proposition  ar^ed  by  the  appel- 
lant is  that  the  Btote  bad  no  right  or  author- 
ity to  tax  lands  tbe  legal  and  equitable  title 
to  which  was  still  in  tbe  United  States.  That 
neither  tbe  forest  reserve  lieu  land  scrip  loca- 
tion not  the  soldiers*  additional  homestead 
location  had  been  accepted  or  allowed  or  ap- 
proved by  the  Commissioner  of  tbe  General 
Land  Office  prior  to  the  date  on  which  the 
tax  lien  attached  for  the  year  1903.  Ttxe  re- 
spondent contends  that  such  question  does 
not  arise  In  this  case,  and  that  If  It  should 
be  resolved  In  favor  of  the  appellant,  still 
appellant  could  not  succeed  in  this  case. 
Respondent  Insists  that  tbe  appellant  is 
estopped  to  deny  that  it  was  the  owner  of 
these  lands  and  that  they  were  taxable  with- 
in feootenal  county  for  the  year  1903,  for  the 
reason  that  appellant,  on  July  16,  1903, 
through  Its  legal  and  authorized  agent  fur- 
nished the  assessor  with  a  statement  of  Its 
taxable  property  for  the  year  1903,  which 
statement  contained  a  description  of  the 
Identical  lands  from- the  payment  of  taxes  on 
which  the  appellant  Is  seeking  to  be  relieved 
in  this  action.  There  appears  to  be  some 
divers!^  of  opinion  among  coiu'ts  as  to  how 
far  tbe  doctrine  of  estoppel  will  be  carried 
In  Its  application  to  tbe  taxpayer  who  Is  re- 
quired by  statute  similar  to  ours  to  furnish 
tbe  assessor  a  statement  of  all  of  his  prop- 
erty. It  seems  to  us,  upon  an  examination 
of  tbe  authorltleB,  that  the  general  trend 
thereof  Is  to  hold  the  taxpayer  estopped  from 
denying  his  ownership  of  the  property  listed 
In  his  statement  unless  he  shows  that  the 
same  was  done  through  fraud,  accident  or 
mistake. 

In  People  t.  B.  &  a  B.  K.  Co..  4d  Oal.  414, 
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the  railroad  company  sought  to  avoid  paying 
taxes  on  a  tract  of  land  which  had  been  In- 
■cluded  In  a  statement  furnished  by  Its  agent, 
but  which  in  fact  belonged  to  one  Jackson. 
In  considering  this  question  the  Supreme 
Court  of  California  said :  "It  appears  from 
the  evidence  that  the  list  so  furnished  by  the 
superintendent  included,  with  other  described 
property,  the  Iota  now  claimed  to  have  been 
owned  by  Jackson.  We  think  the  defendant 
should  not  be  heard,  against  the  admission 
of  the  pleadings,  to  disturb  the  authority  of 
its  agent,  and  that  the  list  given  by  him  to 
the  assessor  Is  binding  upon  the  corporation, 
and  Justified  the  assessor  in  adopting  it  as 
a  correct  statement  of  Its  property."  In  San 
Francisco  v.  Flood,  64  Cal.  604,  2  Pac.  264, 
the  court.  In  discussing  the  duty  of  a  tax- 
payer to  furnish  the  assessor  with  a  Ust  of 
his  property  and  the  effect  of  his  failure  to  do 
so,  said :  "Whether  the  description  was  fur- 
nished by  the  taxpayer,  or  was  made  by  the 
assessor,  the  taxpayer  having  failed  to  fur- 
nish a  list,  the  complaint  of  the  taxpayer  In 
regard  to  it  should  not  be  regarded.  In  our 
opinion  it  Is  the  duty  of  the  taxpayer  to  fur- 
nish a  true  and  correct  list  of  his  taxables 
to  the  assessor,  and  If  he  falls  to  do  so,  and 
any  loss  should  result  to  him  in  consequence 
of  such  failure,  his  complaints  on  such  score 
should  meet  with  no  favor  in  a  court  of  jus- 
tice." Id  People  v.  Atkinson,  103  111.  4S,  It  is 
said :  "Where  a  person  makes  out  and  de- 
livers to  the  assessor  of  the  town  In  which 
he  keeps  his  business  office  the  schedule  of 
the  amount,  quantity,  and  quality  of  all  his 
personal  property  required  to  be  listed  for 
taxation,  he  will  be  bound  by  such  return, 
though  a  portion  of  the  property  is  required 
to  be  returned  by  him  to  the  assessor  of  a 
different  town,  where  It  is  also  assessed." 
This  last  case  was  cited  with  approval  and 
followed  in  Re  Bank  of  Marlon  (III.  Sup.)  89 
N.  E.  118;  the  syllabus  to  which  case  fol- 
lows: "In  absence  of  any  evidence  of  fraud, 
accident,  or  mistake,  a  property  owner  Is 
bound  by  a  schedule  of  his  taxable  personal 
property  given  by  him  to  the  assessor."  Tn 
Hamacker  v.  Commercial  Bank,  95  Wis.  359, 
70  n:  W.  295,  the  cashier  of  the  bank  had  fur- 
nished the  assessor  with  a  statement  of  the 
property  of  the  bank,  which  contained  $20,- 
000  worth  of  personal  property  which  did  not 
In  fact  belong  to  the  bank  and  was  not  as- 
sessable to  the  bank.  The  Supreme  Court, 
however,  held  that  the  bank  and  Its  officers 
and  receiver  were  estopped  to  deny  that  the 
bank  was  the  owner  of  such  property.  On 
this  branch  of  the  case  the  court  said :  "Up- 
on the  tax  roll  the  bank  was  assessed  directly 
as  the  owner  of  personal  property  valued  at 
$20,000,  and  the  various  Items  of  taxes  were 
carried  out  Although  this  was  an  Improper 
mode  of  taxation,  we  do  not  perceive  how  the 
bank  could  escape  from  paying  the  tax,  which 
was  based  upon  a  personal  property  return 
made  by  its  own  cashier.  In  such  cases  the 
principle  of  estoppel  bas  bem  frequently  ap- 


plied, and  certainly  with  Justice.  25  Am. 
&  Eng.  Ency.  of  Law,  209;  Ivee  v.  North 
Canaan.  33  Conn.  402;  Republic  L.  Ins.  Co. 
V.  Pollak,  75  111.  293;  People  v.  S.  &  a  R. 
Co.,  49  CaL  414.  If  the  bank  could  not  ques- 
tion or  resist  the  tax,  no  ground  is  perceived 
upon  which  the  receiver  could  resist  it"  To 
the  same  effect  see:  KIrkwood  v.  Ford  (Or.) 
56  Pac.  411;  Phelps  Mortg.  Co.  v.  Board  of 
Equalization  (Iowa)  51  N.  W.  50;  Lake  Coun- 
ty V.  Min.  Ca,  68  Cal.  14,  8  Pac.  593  ;  27  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  671.  It  must 
be  conceded,  we  think,  that  the  estoppel 
which  has  been  applied  against  the  taxpaj-er 
Id  the  foregoing  cases  does  not  rest  upon  the 
usual  principles,  nor  contain  the  elements 
necessary  or  usually  required  In  courts  of 
equity  in  the  application  of  that  doctrine.  It 
seems  to  be  applied  rather  upon  the  principle 
that  it  is  the  duty  of  the  taxpayer  to  see  that 
a  list  of  his  property  Is  furnished  to  the  prop- 
er officers  for  taxation,  and,  although  that 
fact  might  not  be  misleading  to  the  officers, 
nevertheless,  when  they  have  once  acted  up- 
on It,  he  sball^  not  be  allowed  to  thereafter 
question  Its  correctness,  and  thereby  disturb 
the  usual  and  ordinary  procedure  pursued 
In  the  collection  of  taxes.  The  public  at 
large  have  an  Interest  In  the  collection  of 
the  Just  proportion  of  taxation  from  every 
property  owner,  and  the  reasons,  therefore, 
become  mach  stronger  for  holding  the  In- 
dividual to  a  strict  accountability  when  he 
seeks  to  avoid  paymmt  than  In  cases  where 
the  controversy  arises  between  citizen  and 
citizen. 

In  opposition  to  the  application  of  this 
principle  of  estoppel,  counsel  for  appellant 
have  cited:  Charlestown  v.  Middlesex  County 
Com'rs,  109  Mass.  270 ;  State  ex  rel.  Flentge 
V.  Burrough,  174  Mo.  700,  74  8.  W.  610; 
Chicago,  etc.,  Ry.  Co.  v.  Cass  Co.,  51  Neb. 
369,  70  N.  W.  955;  Centennial  Eureka  M. 
Co.  V.  Juab  Co.,  22  Utah,  395,  62  Pac.  1024; 
State  V.  Bellew,86  Wis.  189,  66  N.  W.  782; 
State  V.  Baker  (Mo.  Sup.)  31  S.  W.  924; 
People  V.  Central  Ey.  Co.  (CaL)  38  Pac.  905; 
Central  Pac.  Ry.  Co.  v.  People,  162  TJ. 
S.  91,  16  Sup.  Ct  766,  40  L.  Ed.  903. 
From  an  examination  of  these  cases,  it  will 
be  seen  that  In  the  Missouri,  Nebraska, 
and  both  of  the  Wisconsin  cases  the  courts 
declined  to  apply  this  principle  of  estoppel 
for  the  reason  that  the  property  which  had 
been  assessed  was  outside  of  and  beyond 
the  Jurisdiction  of  the  taxing  officer, 
and  situated  within  the  Jurisdiction  of  an- 
other county.  These  courts  held  that  Inas- 
much as  property  Included  tn  the  statements 
made  by  the  taxpayers  was  situated,  as 
shown  by  those  statements,  beyond  the  lim- 
its of  the  county,  and  subject  to  taxatlfw 
within  another  county,  the  taxing  ofBcen 
therefore  had  no  Jurisdiction  over  the  prop- 
erty, and  that  the  assessment  was  for  that 
reason  void.  The  Missouri  court,  however, 
in  State  v.  Burrough,  supra,  observed  that 
the  defendants  might  be  estf^ped  from  doij^ 
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lug  the  ownership  of  the  land  described  In 
the  tax  bill  by  reason  of  the  fact  that  they 
furnished  a  list  of  their  property.  Includ- 
ing the  land  In  qtieetlon  therein.  Centen- 
nial Eureka  M.  Company  t.  Juab  County, 
supra,  seems  to  rest  for  its  authority  upon 
two  propositions — ftrst,  the  peculiarity  of 
tbe  Utah  statutes  with  reference  to  fur- 
nishing a  statement  by  the  taxpayer  and  the 
recorery  of  a  tax  which  has  been  unlawfully 
collected;  and,  second,  on  the  broad  prin- 
ciple that  the  famishing  of  a  statement  by 
the  taxpayer  does  not  coastltnte  such  a  fraud 
upon  the  taxing  ofQcer  or  the  public,  nor 
does  It  constitute  such  misrepresentation  as 
to  constitute  an  estoppel  within  the  general 
meaning  of  that  term  as  defined  by  the  text- 
writers  and  authorities  on  that  question. 
On  the  general  statement  of  the  doctrine  the 
Utah  court  Is  undoubtedly  correct,  but  when 
we  come  to  consider  the  respective  duties 
and  obligations  Imposed  by  law  and  public 
policy  on  the  taxpayer  on  the  one  hand,  and 
the  tax  assessing  and  collecting  officer  on  the 
otha  hand,  we  at  once  see  the  necessity  of 
a  more  liberal  application  of  that  principle 
in  favor  of  upholding  and  enforcing  an  as- 
sessment against  the  taxpayer.  We  are  of 
the  opinion  that  In  the  case  at  bar,  the  &p-. 
pellant  having  furnished  a  statement  which 
Included  these  lands  as  Its  property,  and 
tbe  board  of  equalization  and  tbe  assessor 
having  acted  on  the  faith  of  such  statem^t, 
appellant  sbould  not  now  be  heard  to  say 
that  it  did  not  own  them.  If  these  taxes 
are  not  paid  and  the  property  should  be  sold, 
such  a  sale  cannot  aCTect  the  government, 
but  only  each  right  and  title  as  the  appel- 
lant has.  The  government  Is  not  here  com- 
plaining, and  It  Is  difficult  to  see  what  Injury 
can  result  to  appellant  on  account  of  the 
assessment  of  those  lands,  If,  indeed,  they 
belong  to  the  government 

Passing,  DOW,  to  a  consideration  of  the 
question  of  notice,  we  will  first  observe  the 
provisions  of  the  revenue  act  of  March  22, 
1901.  Sections  of  the  act  (Sess.  Laws 
1901,  pp.  245-248)  make  it  the  duty  of  every 
pemm  owning  inroperty  to  furnish  the  aa- 
Mssor  of  his  county  a  statement  undtf  oath 
setting  forth  specifically  all  of  the  real  and 
personal  property  owned  by  such  person  or 
under  his  control  at  12  m.  on  the  second 
Monday  In  January  of  that  year,  and  any 
person  falling  or  neglecting  to  furnish  such 
statement  under  oath,  after  demand  made 
therefor,  Is  subject  to  the  penalty  of  having 
his  property  listed  and  assessed  by  the  as- 
sessor, which  assessment  cannot  thereafter 
be  reduced  by  the  board  of  equalization. 
Section  35,  p.  248.  By  section  91  (page  26^ 
of  the  act  it  is  made  the  duty  of  the  assess- 
or to  complete  his  assessment  roll  on  or  be- 
fore the  1st  day  of  July  in  each  year,  and  he 
and  hlfl  deputies  must  take  and  subscribe  the 
oath  provided  therein.  By  section  92  (page 
269),  tbe  assessor  is  required,  as  soon  as  the 
asBesBmeDt  roll  la  completed,  to  delivw  the 


same,  together  with  the  statements  furnished 
bim  by  the  taxpayers,  to  the  clerk  of  tbe 
board  of  county  commissioners,  who  Is  re- 
quired to  Immediately  give  notice  thereof  of 
tbe  time  of  the  meeting  of  the  board  of 
equalization  by  publication  in  a  newspaper 
printed  and  published  in  the  county.  By 
section  63  (page  250)  of  the  act  It  Is  made 
the  duty  of  the  board  of  county  commis- 
sioners to  meet  on  the  second  Monday  In  July 
of  each  year  as  a  board  of  equalization.  At 
this  meeting  It  Is  the  duty  of  the  board  to  ex- 
amine the  assessment  roll  name  by  name^ 
together  with  the  valuation  of  property  of 
each  taxpayer  assessed,  and  raise,  or  cause 
to  be  raised,  any  assessm^t  of  property 
which  in  the  Judgm^t  of  the  board  has  not 
been  assessed  at  Its  fair  cash  value.  By  sec- 
tion 60  (page  262)  it  Is  provided  that  at  such 
meeting  the  board  "may  direct  and  require 
the  assessor  to  assess  any  taxable  pr(q>erty 
that  has  escaped  assessment,  Incre^  any 
valuation  or  add  to  tbe  amount,  number, 
quantity  or  value  of  any  property,  when  a 
false.  Inaccurate,  or  Incomplete  list  has  been 
furnished  or  rendered."  By  the  same  sec- 
tion It  Is  provided  that  "all  persons  whose 
assessment  Is  altered,  modified,  or  affected 
in  the  amount  of  valuati(ffl  of  property 
charged  to  them,  shall  be  notified  by  the 
clerk  of  said  board  by  letter  deposited  In  the 
United  States  mail,  poet-paid  and  addressed 
to  such  person  interested,  at  least  ten  days 
before  the  final  actloh  Is  tBkea  In  fixing  and 
equalizing  such  assessment,  of  the  day  fixed 
when  he  mky  be  heard  upon  the  matters 
affecting  the  assessment  of  his  pro[)erty  for 
taxation,  which  shall  be  on  the  fourth  Mon- 
day in  July  of  each  year,  or  as  soon  there- 
after as  he  can  be  heard  or  his  matter  be 
reached."  By  the  provisions  of  section  63 
above  refared  to  it  U  made  the  duty  of  the 
board  to  continue  In  session  for  tbe  purpose 
of  equalizing  assessments  "until  the  bud- 
ness  of  equalization  Is  disposed  of."  Section 
66  (page  254)  provides  that  the  board  shall 
meet  on  the  fourth  Monday  in  July,  "and 
continue  in  session  until  all  the  parties  ap- 
pearing have  been  heard,  and  until  all  the 
proposed  additional  assessment,  changes  and 
corrections  have  been  acted  upon,  •  •  • 
and  the  clerk  of  the  board  must  keep  a 
reo>rd  of  their  proceedings,  and  as  auditor  be 
may  receive  from  the  tax  collector  the  origi- 
nal assessment  book,  and  may  retain  the 
same  for  the  time  necessary  to  enter  the 
additional  assessments,  changes  and  oorrec- 
tlons  ordered  by  the  board." 

Af^llant  complains  that  It  had  no  notice 
that  Its  proper^  had  been  assessed,  and  no 
opportunity  to  appear  before  the  board  of 
equalization.  We  find  the  following  state 
of  facts  as  contained  In  the  record:  The 
board  of  commissioners  met  as  a  board  of 
equalization  on  July  13,  1903,  and  continued 
In  session  until  July  16th,  when  they  ad- 
journed until  July  20th.  On  July  20th  they 
convened  and  continued  In  session  durlnf 
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that  day,  and  tiiereapoii  adjourned  until  July 
27tb.  On  July  27tli,  which  was  the  fonrth 
Monday,  Uiey  met  and  conthined  In  nsslcm 
until  the  280,  when  th«y  adjourned  sine  die. 
Tta«  assessor  alleges  fliat  he  completed  the  as- 
sessment roU  for  the  year  190S  on  the  11th 
day  of  July,  and  delivered  the  same  to  the 
clerk  of  the  board  of  commissioners,  and  that 
prior  to  that  time  he  had  no  knowledge  or  In- 
formation concerning  the  property  described 
In  plaintiff's  complaint,  and  for  that  reason 
the  same  had  not  been  by  him  assessed  up  to 
the  time  he  completed  the  roll  and  dellTered 
it  to  the  clerk  of  the  board;  that  prior  to  ttie 
leth  day  of  July,  1903,  the  plaintlfl  had 
failed  and  neglected  to  fnmlah  the  assessor 
with  a  statement  of  its  property,  and  that  on 
the  16tb  day  of  July  he  made  a  request  that 
It  furnish  such  list;  and  that  thereupon  the 
plaintiff  furnished  a  statement  as  required  by 
law  which  contained  a  descrlptlOD  of  the  prop- 
erty described  In  plalntUTs  complaint,  and 
concemhig  the  assessment  of  which  the  plain- 
tiff la  cmuplalnlng  In  this  action.  The  assess- 
or further  all^^es  that  thereafter,  and  on 
about  the  2Sth  day  of  July,  1908,  the  board 
ct  commtsslMiMS,  while  sitting  as  a  board 
of  equalization,  and  knowing  of  the  list  and 
statement  whldi  bad  been  furnished  to  the 
assessor  by  the  plaintiff,  ordered  and  direct- 
ed the  assessor  to  assess  the  prcqiierty  con- 
tained in  said  statemoit  as  property  that  had 
escaped  taxation,  and  that  he  as  assessor 
thereupcHi,  In  oompUence  with  the  ordw  of 
the  board,  placed  the  propraty  on  the  assess- 
ment roll  and  made  the  assessment  as  ex- 
hibited In  plaintiff's  complaint,  and  that  af- 
ter such  assessment  was  made  the  board  of 
equalization  did  not  alter,  change,  or  modify 
such  assessment  In  any  manner.  It  there- 
fore appears  that  the  assessment  complained 
ot  In  this  action  was  a  new  and  additional 
assessment  made  under  the  provisions  of 
sections  60  and  66  of  the  reroiue  act,  supra. 
Vniet  the  prorislons  of  that  act  It  Is  the  du- 
ty of  the  board  to  conrene  on  the  second 
Monday  of  July  and  examine  the  assessment 
roll,  and  order  any  raises  or  changes  that  It 
may  dean  necessary,  and  to  require  notice 
thereof  giym  to  the  taxpayer  by  the  clerk, 
and  that  at  their  second  meeting,  convened 
on  the  fourth  Monday,  they  hear  any  com- 
plaints made  against  any  proposed  raises  or 
changes,  and  at  the  latter  meeting  they  fi- 
nally determine  and  pass  upon  such  matteis. 
At  the  first  meeting  th^  are  also  required 
to  direct  tiie  assessor  to  make  any  new  or 
additional  assessments  where  property  has 
escaped  assessment  The  times  of  both  of 
these  meetings  are  fixed  by  statute,  and  In 
addition  thereto  it  Is  made  the  duty  of  the 
clerk  of  the  board  to  publish  notice  of  the 
time  and  place  that  the  board  of  equalization 
will  meet  These  statutes  and  the  publishing 
of  such  notice  give  ample  opportunity  to  ev- 
ery taxpayer  to  appear  before  the  board  In  re- 
lation to  any  matter  of  assessment  concon- 
tof  which  be  desires  to  be  heard.  In  thla 


cue  the  appellant  furnished  tiie  assessor 
with  a  list  of  Its  property  brtween  the  second 
and  fourth  Mondays  of  July  (July  16th), 
and  It  must  have  known  as  a  matter  of  fact 
the  purpose  of  this  statement  and  the  use  to 
which  It  would  be  put  by  the  assessor  and 
the  board  of  equalisation.  In  addition  to 
this  actual  notice,  the  appellant  had  notice 
by  statute  that  the  board  would  convene  on 
the  fourth  Monday  and  finally  pass  upon  all 
new  and  additional  assessments.  As  a  mat- 
ter of  fact  the  board  did  convoie  In  conform- 
ity with  law,  and  at  such  meeting  it  directed 
this  property  assessed,  and  after  It  was  pla- 
ced upon  the  assessment  roll  and  assessed  by 
the  assessor  It  appears  that  such  assessment 
was  satisfactory  to  the  board  of  equalisa- 
tion, and  they  thereafter  made  no  alteratkm 
or  dutnge  therein.  It  Is  true  that  plaintiff 
alleged  that  the  assessment  was  made  after 
the  adjournment  of  the  board;  but  ns  the 
case  comes  hero  on  demurrar  to  tbe  answer, 
we  must  concede  all  the  all^ations  of  the 
answer.  If  appellant  had  been  preset  dur- 
ing this  last  session  of  the  board,  it  would 
have  had  ite  opportunity  to  be  beard  con* 
ceming  the  assessment  and  valuation  placed 
upon  Its  property,  and  If  It  failed  to  do  so 
it  was  Ite  own  fault  and  It  should  not  be 
heard  to  complain  at  this  tim& 

Section  00  only  requires  notice  to  be  mailed 
to  pwsons  who  have  already  been  asseraed 
and  whose  assessments  are  "altered,  modified, 
or  affected  in  the  amount  of  valuation  of  prop- 
evfj  charged  to  them."  There  is  no  require- 
ment that  a  notice  be  mailed  to  a  persmi  who 
has  never  been  assessed,  and  whose  assess- 
ment Is  ordered  by  the  board.  Every  person 
who  has  not  been  assessed  prior  to  the  date 
on  which  the  ass»sor  delivers  the  assesS' 
ment  roll  to  the  clerk  of  the  board  has  no- 
tice that  the  board  will  order  his  property 
assessed  if  fh^  dlscovw  it  Therefore,  if 
any  person  whose  pr(^>erty  has  not  been  as- 
sessed wants  to  know  the  amount  for  whl^ 
his  property  Is  assessed  or  to  be  heard  In  re- 
lation tiiereto,  he  should  appear  during  the 
sestioiT  convened  on  the  lourth  Monday  in 
July  and  pr»ait  his  grievances.  Oro.  ft  O. 
B.  Go.  V.  Lane  County  (Or.)  81  Pac.  064; 
Ramp  V.  Marion  County,  supra;  KIrkwood  v. 
Ford  (Or.)  56  Pac.  411;  ARmny  Mutual  Bldg. 
Ass'n  V.  City  of  Laramie  (Wyo.)  65  PaC.  1011; 
Aggen  People  (Colo.  Sup.)  88  Pac.  886; 
n.  B.  Tnuit  Company  v.  Territory  (N.  M.) 
62  Pac.  987;  Orr  v.  State  Board  of  Equal- 
Isatlon,  8  Idaho  (Hash.)  190,  28  Pac.  416. 

The  Judgmente  appealed  from  aro  affirmed. 
Coste  awarded  to  respondrats. 

SULLIYAN,  J.,  concurs. 

STOGKSLAGEIt,  a  J.  It  must  be  Conced- 
ed that  lands  belonglog  to  the  government 
are  not  assessable  to  any  one  so  long  as  the 
title  remains  In  tbe  United  States.  The 
homestead  or  entiyman  under  any  of  the 
provisions  of  tbe  land  laws  can  only  be  as- 
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seBsed  for  the  ImproremeDta  he  may  have 
on  the  land.  It  Is  trne,  in  this  caBe,  that 
the  land  In  controversy  was  returned  by  an 
agent  or  ofBcer  of  the  corporation  as  part  of 
the  assets  of  the  company  or  corporation. 
It  Is  possibly  true  that  after  such  return 
they  should  not  be  heard  to  complain  of  the 
assessment,  as  the  defendant  assessor  was 
In  no  way  responsible  for  the  error,  If  such 
It  was.  In  the  return  of  the  property.  Enter- 
tnlntng  these  views,  I  express  no  opinion 
as  to  the  rights  of  recovery  In  this  action. 

On  Rehearing. 

SULLIVAN.  J.  A  petition  for  rehearing 
has  been  filed  in  this  case,  and  it  la  stated 
therein  that  "It  is  apparent  from  a  reading 
of  the  opinion  relating  to  the  third  cause 
of  action  that  the  court  assumed  that  the 
respondent  filed  an  answer  to  this  cause  of 
action,  where  as  the  fact  is,  as  stated  in  the 
first  part  of  the  opinion,  that  the  respond- 
ents demurred  to  this  cause  of  action  and  the 
demurrer  was  Bustained.  This  being  trne,  it 
seems  to  us  that  an  entirely  different  aspect  ' 
is  put  upon  this  part  of  the  case."  And  | 
In  support  of  that  contention  counsel  quotes  j 
from  the  opinion  as  follows :  "It  Is  true  that 
the  plaintiff  alleged  that  the  assessment  was 
made  after  the  adjournment  of  the  board; 
but,  as  the  case  comes  here  on  demurrer  to 
answer,  we  must  concede  all  the  allegations 
of  the  answer."  The  facts  are  as  follows: 
The  complaint  purports  to  state  three  causes 
of  action.  A  demun-er  was  sustained  to  the 
second  and  third,  and  overruled  as  to  the 
first  That  left  the  complaint  standing  with 
one  cause  of  action.  To  that  cause  plaintiff 
answered,  and  to  no  other.  The  court  does 
not  intimate  in  the  opinion  that  the  respond-  j 
ents  answered  either  cause  of  action  but  the  I 
first  On  the  trial  the  Issues  were  made  j 
up  by  the  first  cause  of  action  in  the  com-  \ 
plaint  and  the  answer  thereto;  the  second 
and  third  causes  of  action  having  been  strick- 
en out  on  demurrer.  No  evidence  whatever 
was  Introduced  on  the  trial,  and  It  is  stated 
in  the  Judgment  as  follows:  "By  agree* 
ment  of  counsel,  the  first  cause  of  action  of 
the  plalnttflTs  amended  complaint  and  the 
defendant's  answer  thereto  were  submitted 
to  the  court  for  decision;  the  respective 
counsel  agreeing  that  the  facts  set  forth 
in  the  plaintiff's  first  cause  of  action  and 
the  defendant's  answer  thereto  correctly  set 
forth  the  Issues."  Upon  that  state  of  facts 
the  court  In  its  decision  must  find  all  of  the 
material  allegations  of  the  complaint  denied 
by  the  answer  In  favor  of  the  defendant 
lipon  all  issues  denied  by  the  answer,  the 
plaintiff  must  produce  a  prep<»iderance  of 
evidence  to  recover,  and  the  lower  court  we 
think  rightly  concluded  that  on  the  complaint 
and  the  answer  thereto  the  plaintiff  was  not 
-entitled  to  a  Judgment  Walling  v.  Bown 
(Idaho)  72  Pac  960;  Mills  Novelty  Co.  v. 
Dunbar  (Idaho)  83  Pac.  932. 

It  is  further  contended  bj  petitioner  that 


it  Is  not  pretended  that  the  list  of  taxable 
property  furnished  the  assessor  was  the  of* 
flclal  statement  which  the  assessor  bad  a 
right  to  exact  and  which  the  law  provides 
must  be  sworn  to,  and  for  that  reason  the 
doctrine  of  estoppel  will  not  apply.  We  can- 
not agree  with  that  contention.  The  appel- 
lant furnished  a  list,  and  under  the  facts  of 
this  case,  whether  it  be  sworn  to  or  not 
whether  it  be  the  <^clal  list  or  not.  he  is 
estopped  at  this  time  trom  denrlng  that  it 
Is  correct 
The  petition  for  rehearing  1b  dented. 

8T0CESLAOBB.  a  J.,  and  AILBHIB,  J.. 
concur. 


STOMUBUBNEB  STONHBURNEB. 

(Supreme  Goort  of  Idaho,  Dec.  27,  ISOtt.  Ob 
Behearing.  Jan.  28,  1906.) 

1,  Dit<»c^Whsn  QnAnrm. 

Divorce  is  a  ranedy  for  the  Innocsoit,  and 
will  not  be  granted  to  one  who  is  shown  to  be 
guilty  of  a  similar  offense  against  the  marital 
contract  as  that  of  which  he  or  she  complains. 

[Bd.  Note. — For  cases  in  poln^  ne  roL  17, 
Cant.  Dig.  Divorce,  ||  18S-197.] 

2.  Sams— IbBcsnoHA^TioR. 

The  dtfense  of  recrimination  in  divorce 
suits  is  recognised  and  adopted  by  sectians 
2464  and  2466  of  the  BeTlsed  Statutes  of  1887, 
and  constitutes  a  complete  bar  to  a  recovery, 
where  the  defoidant  shows  a .  valid  existing 
cause  of  action  against  the  plaintiff. 

[Ed.  Note.— For  cases  in  point  sse  voL  17, 
Cent  Dig.  Divorce,  S  197.] 

8.  Same— Desestior— Ohakqe  of  Doiacnx. 

As  to  whether  or  not  a  husband  can,  while 
himself  a  deserter  of  his  wife,  cbanee  the  domi- 
dle  to  a  foreign  jurisdiction,  and,  uter  causing 
the  wife  to  go  to  sncb  Jurisdiction  in  defending 
an  action  prosecuted  by  him,  there  solicit  her  to 
come  and  live  with  him  In  the  new  home,  and 
thereby  convert  her  into  a  deserter  of  her 
husband,  considered* 

[Ed.  Note. — For  cases  in  point,  see  ToL  17, 
Cent.  Dig.  Divorce,  i  129.] 

4.  Sake— Oftcb  or  REConciuATion. 

In  cases  o£  desertion  the  offending  party 
nu^  at  any  time  return  and  offer  reconciliation, 
and  the  injured  spouse  cannot  reject  such  offer. 
If  made  prior  to  the  ezpirati<m  of  the  one-year 
period  during  which  time  the  desertion  ripens 
Into  a  cause  of  action ;  but  If  made  after  the 
right  of  action  has  accrued,  the  injured  spouse 
may  reject  such  offer  without  thereby  as- 
suming the  attitncle  of  an  offender  against  the 
marital  contract. 
6.  Saue— EvinENCB. 

Evidence  examined  and  considered,  and  \eld 
insufficient  to  warrant  a  decree  of  oivoroe  in 
favor  of  the  plaintiff. 
(Syllabus  by  the  Court) 

Appeal  from  District  Oourt  Ma  Fwee 
County;  E.  C.  Steele,  Judge. 

Bill  by  Joseph  W.  Stonebumer  against 
Abbie  E.  Stonebumer.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Bermed. 

E'ugene  O'NeiU,  for  appellant  Geo.  W. 
Tannahill,  for  respondoit 

AILSHIE.  J.  This  action  was  instituted 
1^  the  reqwndent  In  the  district  court  Febn* 
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ary  16,  1908,  praying  for  a  decree  of  divorce. 
The  defendant,  who  Is  appellant  in  this  court, 
answered,  denying  the  charge  of  desertion 
and  as  a  separate  defense  aliased  and  char- 
ged  the  plaintift  with  a  violation  of  the 
marital  contract  In  that  he,  without  Just  or 
any  cause  therefor,  deserted  and  abandoned 
her  on  the  Sth  day  of  June,  1S06,  at  Berne, 
In  the  state  of  Indiana.  After  the  Issues 
were  made  up,  the  district  court  referred  the 
case  to  a  referee  to  take  the  testimony  and 
report  the  same  to  the  court  After  the  evi- 
dence was  reported  and  the  case  was  argued 
and  submitted,  the  court  made  findings  of 
fact  and  thereupon  entered  Judgment  In  favor 
of  the  plalntlCT  and  against  the  defendant 
The  trial  court  found  upon  all  the  material 
Issues  of  the  plaintiffs  complaint,  but  failed 
to  find  on  the  issues  raised  by  the  separate 
defense  Interposed  by  the  defendant,  wherein 
tbe  plaintiff  was  charged  with  desertion. 

This  failure  to  make  findings  on  the  Issues 
presented  by  defendant's  separate  defense 
which  was  pleaded  under  sections  2464  and 
2466,  Rev.  St  18ST,  If  true,  would  have  con- 
stituted a  complete  defense  to  the  plaintifTs 
cause  of  action,  and  is  one  of  the  errors  as- 
signed on  this  appeal.  It  was  clearly  the 
duty  of  the  court  to  make  findings  on  this 
issue  the  same  as  on  the  Issue  presented  by 
the  plalnHiTB  complaint  Section  2464,  su- 
pra, provides  that  "dlTorces  must  be  denied 
npon  showing  *  *  •  recrimination."  Sec- 
tion 24C6,  supra,  provides  that  "Recrimina- 
tion Is  a  showing  by  the  defendant  of  any 
canse  of  divorce  against  the  plaintiff,  in  bar 
of  the  plaintiff's  cause  of  divorce,"  The  gen- 
eral finding,  therefore,  "that  all  the  material 
allegations  and  denials  of  defendant's  an- 
swer in  conflict  with  the  foregoing  findings 
are  found  to  be  unsupported  by  the  evidence 
and  xmtrue,"  is  not  a  sufficiently  specific 
finding  upon  the  Issues  raised  a  recrimina- 
tory defense. 

The  appellant  places  her  chief  contention, 
however.  In  this  court,  upon  the  fact  that  the 
evidence  was  Insufficient  to  support  findings 
and  a  decree  In  favor  of  the  plaintiff,  and 
that  tbe  uncontradicted  eridence  in  the  case 
supports  the  allegations  of  appellant's  sepa- 
rate defense.  In  this  case  no  witnesses  were 
produced  In  the  district  court  and  the  dis- 
trict Judge  did  not  see  or  hear  any  of  the 
witnesses  testify  in  the  case.  In  this  condi- 
tion of  the  case,  under  the  rule  heretofore 
eetablisbed  in  this  court  It  becomes  our  duty, 
where  tbe  question  of  sufliclency  of  tbe  evi- 
dence Is  raised,  to  make  an  original  ezamlna- 
tlOD  of  the  mtire  evidence  In  the  case  and  de- 
termine the  weight  and  preponderance  there- 
of the  Same  as  if  the  case  had  never  before 
been  beard.  Hoby  t.  Roby  (Idaho)  77  Pat 
215.  The  plaintiff  and  defendant  Inter- 
married In  the  state  of  Indiana  on  tbe  2d 
day  of  April.  188S.  After  a  number  of  re- 
movals to  different  points  in  the  state  of  In- 
diana, they  went  to  Cincinnati,  where  the 
plaintiff  attended  a  medical  coil^  wtiUe  his 


wife,  the  defendant,  kept  boarders  to  detray 
the  expense  of  obtaining  his  medical  educa- 
tion. After  completing  his  medical  course 
they  located  at  Berne,  Ind.,  where  tbe  appel- 
lant engaged  in  the  practice  of  medicine. 
Their  married  life  appears  to  have  been  fair- 
ly agreeable  and  happy  until  about  tbe  year 
-  1896.  On  June  Sth  of  that  year,  along  toward 
midnight,  tbe  plaintiff,  without  notice  or 
warning  to  his  wife,  left  the  home,  boarded 
the  train,  and  disappeared.  On  June  18th 
of  that  year  be  wrote  to  her  from  Mound 
(Xty,  Kan.,  discussing  at  considerable  length 
his  reasons  for  leaving  her,  and,  among  other 
things,  said:  "As  this  is  the  third  attempt 
of  my  leaving,  I  am  determined  that  this 
shall  be  the  last  I  will  never  live  with  you 
again.  You  say  that  you  are  going  to  follow 
me.  This  will  do  you  no  good,  for  I  will  not 
take  up  with  you  any  more.  This  will  be 
the  third  time,  and  I  will  not  attempt  it  so 
you  may  Just  as  well  stay  there  and  save  the 
money  and  worry  of  the  trip."  Later  he  re- 
turned to  Indiana,  but  did  not  go  to  his  home, 
nor  return  to  his  wife,  and  on  August  1. 
1806,  he  commenced  an  action  in  the  circuit 
court  of  Adams  county,  Ind.,  for  a  divorce, 
upon  the  grounds  of  cruel  and  inhuman  treat- 
ment Indicted  by  his  spouse.  The  defendant 
answered  the  complaint  denying  its  allega- 
tions, and  also  charged  tbe  plaintiff  with 
deserting  and  abandoning  her  on  the  8th  day 
of  June  previous.  The  appellant  thereupon 
filed  bis  affidavit  for  a  change  of  venue  from 
Adams  county,  upon  the  grounds  that  be 
could  not  have  a  fair  and  Impartial  trial  In 
that  county,  and  thereupon  the  case  was  trans- 
ferred to  the  Jay  county  circuit  court  The 
case  was  thereafter  tried  and  determined, 
and  Judgment  was  entered  In  favor  of  the 
defendant  and  against  the  plaintiff.  Tbe 
plaintiff  did  not  return  to  his  wife  or  resume 
the  marital  relations  with  her,  but  thereafter 
came  West  and  located  at  Leland,  in  Nez 
Perce  county,  Idaho,  on  about  January  30, 
1899.  In  the  meanwhile  his  wife  was  living 
and  residing  at  the  old  home  at  Berne,  Ind. 

On  January '22,  1900,  the  plaintiff  com- 
menced an  action  against  the  defendant  in 
the  district  court  In  and  for  Nez  Perce  couniy, 
charging  against  her  the  same  acts  of  cruelly 
alleged  in  his  complaint  In  tbe  Indiana  court 
In  1896.  In  response  to  the  service  of  process 
In  this  latter  case,  the  defendant  came  to 
Idaho  and  employed  counsel  and  defended 
against  plaintiff's  cause  of  action,  and  on 
October  14,  1001,  a  decree  was  entered  deny- 
ing tbe  plaintiff  any  relief,  upon  tbe  ground 
that  the  matter  was  res  adjudlcata,  having 
been  previously  passed  upon  by  a  court  of 
competent  Jurisdiction  in  tbe  state  of  Indi- 
ana. After  tbe  entry  of  this  latter  decree, 
tbe  defendant  remained  at  Lewlston,  and  she 
and  tbe  plaintiff  soon  thereafter  began  to 
confer  with  each  other  apparently  with  a 
view  to  a  reconciliation  and  again  living  and 
residing  together.  Several  notes  were  ex- 
changed mfliring  ff"gwg^"if*»t%  at  which  times 
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aisd  places  ther  would  confer  with  each 
other  with  reference  to  a  eettlement  of  their 
differences.  Tbe^  notes  were  In  evidence, 
and  In  them  each  professes  a  wUllngneffii  to 
live  with  the  other,  but,  when  we  come  to 
reading  the  testimony  of  the  respective  par- 
ties with  reference  to  the  conversations 
which  to(dc  place  between  them  at  these 
meetings,  we  find  an  ntter  failure  on  their 
part  to  agree  as  to  the  charactw  and  import 
of  their  conversations  and  Interviews  or 
what  was  said  at  such  times.  The  wife  tee- 
tiflee  that  she  requested  her  husband  to  go 
for  a  walk  on  one  or  two  occasions  in  order 
that  they  might  discuss  matters,  bat  it  stands 
admitted  by  the  plaintiff  that  he  always  re- 
fused and  declined  to  have  any  conversation 
with  her  in  referoice  to  their  differences  at 
any  time  or  place  other  than  at  bis  room  in 
the  hotel  or  at  his  attom^a  office.  At  each 
of  these  oonveraattons  there  seems  to  have 
been  a  witness  near  who  was  able  to  hear 
part  of  the  conversations,  especially  what 
was  said  by  the  plaintiff.  In  one  instance 
the  witness  admits  that  be  was  requested  by. 
the  plaintiff  to  be  at  such  place  as  he  could 
overhear  the  conversation.  Tb»  plalntUT  tea* 
tlfled  that  at  these  varloos  conversations  be 
requested  the  defendant  to  go  with  him  to 
his  home  and  place  of  resldrace  at  Leland, 
and  to  live  with  him,  and  that  he  promised 
to  care  and  provide  for  ber  if  she  would  do 
so,  and  that  she  would  trosn  time  to  time  t^l 
him  that  she  did  not  know  what  she  would 
do.  It  Is  admitted,  however,  that  she  did  not 
go  with  him,  and  has  at  no  time  lived  or 
resided  with  him  in  Idaha  The  wltnessea 
who  overheard  the  ccniTersatlons  all  testlfled 
that  the  plaintiff  requested  his  wife  to  go 
with  him  to  bis  home  and  resume  the  marital 
relations.  It  la  well  ooongb  to  here  observe 
that  no  witness  claims  to  have  heard  all  that 
was  said  or  much  of  anything  that  was  said 
by  the  defendant  The  defendant  testifies  that 
at  some  of  these  Interviews  the  plaintiff  in- 
sisted on  her  altering  into  an  agreement  and 
arrangement  with  bim  wbweby  be  should 
have  a  divorce,  and  that  when  she  would  de- 
cline to  do  BO  he  would  become  excited  and 
abusive  and  on  several  occasions  shook  his 
fist  In  ber  face.  She  also  testifies  that  she 
told  blm  she  would  go  with  him,  and  that  he 
agreed  to  call  for  her  at  her  boarding  place 
at  a  certain  hour  in  the  afternoon,  but  that 
he  never  called-  Things  went  along  in  this 
manner  until  February  16,  1003,  when  the 
plaintiff  commenced  this  action  in  the  district 
court  of  Nez  Perce  county,  praying  fttr  a 
divorce  on  the  grounds  of  desertion.  The 
plaintiff  in  his  complaint  alleges  that  in  the 
month  of  December,  1901,  the  defendant  de- 
serted and  abandoned  him  without  any  Just 
cause  and  against  bis  will  and  consent  The 
evidence  introduced  upon  the  trial  of  the 
cause  was  to  the  effect  h^lnbefore  dted. 

It  Is  unnecessary  to  go  Into  detail  as  to  the 
evidence  produced  by  the  respective  parties, 
and  we  shall  content  ourselves  by  stating  the 


ultimate  facts  we  gather  from  the  entire  evi- 
dence in  the  case.  As  said  above,  the  evidence 
was  before  the  trial  court  on  paper  the  same 
as  It  Is  here,  and  we  are  therefore  In  the 
same  position  as  the  trial  court  with  reta- 
ence  to  Judging  of  the  credibility  of  witnesses 
and  their  bias  and  prejudice,  If  any,  in  the 
case.  It  satisfactorily  appears  to  us  that 
the  fundamental  cause  of  the  respondent  de- 
serting his  wife  on  June  8.  1896,  Is  more 
largely  due  to  his  Infatuation  with  another 
woman  than  to  any  cruel  or  Inhuman  treat- 
ment received  by  him  at  the  hands  of  his 
wife.  It  is  probably  true  that  bis  attentions 
to  another  woman  called  down  on  bla  own 
head  some  well-merited  cbastlsement  from  his 
wife.  It  stands  admitted  that  he  first  desert- 
ed his  wife,  and  that  a  court  of  competent  Ju- 
risdiction refused  to  grant  him  a  divorce.  It 
must  therefore  follow  that  he  deserted  her 
without  cause.  He  thereafter  left  the  state 
and  took  up  his  domicile  in  a  foreign  Jurla- 
dlctlon,  where  he  again  soi^t  to  obtain  a 
legal  release  from  the  obligations  of  his  mari- 
tal contract  In  order  to  defend  herself 
against  his  chaises,  the  wife  was  compelled 
to  leave  her  home  in  Indiana  and  come  to 
this  stat^  where  she  ancoessfully  resisted 
bis  effwts  to  obtain  a  dlTwo&  The  dream- 
stances  surroanding  the  plainturs  subsequent 
conduct  toward  ber  led  to  the  Irresistible  con- 
clusion that  be  was  seeking  grounds  for  a  di- 
vorce rather  than  a  sincere  and  bona  fide 
reconciliation  with  bis  wife.  If  be  had  en- 
gaged In  these  meetings  and  Interviews  with 
his  wite  Inspired  and  prompted  with  a  desire 
to  win  ber  favor  and  discbarge  the  obligations 
of  his  marriage  vows  toward  b^,  it  is  diffi- 
cult to  undoistand  why  he  should  have  deem- 
ed St  necessary  to  have  those  meetings  and 
ctwTersatlons  where  he  could  hare  witnesses 
overbear  blm,  and  should  also  select  a  witness 
to  be  in  reach  where  he  could  bear. 

But  putting  all  Ibis  aside,  and  conceding 
all  the  plaintiff  says  Is  true,  and  that  he  did 
faithfully  and  sincerely  seek  to  be  recondled 
to  bis  wife  and  again  dlachaige  bis  marital 
duties  and  obligations,  there  is  another  and 
even  more  serious  reascm  why  be  should  oot 
have  been  granted  a  decree^  The  plaintiff 
was  the  first  to  commit  a  statutory  breach  of 
the  marital  contract  He  deserted  his  wife 
and  admits  that  for  more  than  five  years  he 
^d  not  return,  and  when,  after  rQ)eated 
failures  to  obteln  a  divorce,  he  does  eesik 
reconciliation.  It  is  not  at  the  home  he  desert- 
ed, but  in  a  foreign  state,  to  which  she  has 
come  in  answer  to  process  Issued  on  his  appli- 
cation. In  this  state  the  husband  has  a  1^1 
right  to  select  the  domicile,  and  the  wife 
must  follow  him  (Roby  v.  Robj,  supra),  but 
it  18  exceedingly  doubtful  If,  while  be  is  atill 
a  deserter  of  his  wite,  he  can  change  the 
domicile  and  then,  as  soon  as  she  declines  to 
take  VP  her  residence  with  him  at  the  new 
domicile  thus  selected,  thereupon  conv^t  her 
into  a  deserter  of  her  husband.  He  did  not 
request  his  wife  to  go  with  him  to  Us  new 
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home  and  take  up  her  residence  with  him 
imtit  long  after  bis  desertion  of  her  had 
r^)ened  into  a  right  of  action  In  her  favor 
under  the  statute,  both  of  Indiana  (Rev.  St. 
Ind.  1881,  {  1082)  and  Idaho  (Rev.  St  1887. 
I  2463).  After  her  right  of  action,  had  ac- 
crued, she  had  a  legal  right  to  refuse  to  lire 
with  him,  if  she  saw  fit  to  do  so,  and  could 
Btltl  have  maintained  her  action  against  him. 
Benkert  v.  Benkert,  82  Cal.  468;  Coe  v.  Ck>e 
(N.  J.  Ch.)  69  Atl.  1059;  Howard  t.  Howard 
(Oal.)  66  Pae.  367;  Ogllvle  t.  Ogllvle  (Or.)  61 
Pac.  627.  In  this  case  the  defendant  showed 
a.  much  clearer  case  of  desertion  against  the 
plaintiff  than  he  waa  able  to  show  against 
ber,  accepting  his  own  story  of  tbe  occur- 
rences. She  made  a  good  case  against  the 
plaintiff  on  the  charge  of  desertion.  Now 
then,  If  it  be  oonclnded  that  the  wife  was 
also  guilty  of  a  breach  of  the  marital  con- 
tract, we  are  still  confronted  with  the  prop- 
osition that  one  party  to  that  contract  la 
seeking  a  release  from  its  further  duties  and 
obligations  on  the  grounds  of  a  breach  by 
tbe  other,  while  be  himself  is  also  guilty  of  a 
like  breach.  Divorce  is  a  remedy  for  the 
Innocent  only,  and  not  for  the  guilty.  Here 
the  plaintiff  was  the  first  to  violate  the 
marital  contract  Two  wrongs  never  make 
a  right,  and  he  who  invokes  relief  In  a  court 
of  equity  ought  not  to  be  himself  gull^  of 
tbe  same  offense  against  hia  adversary  as 
that  on  account  of  which  be  seeks  relief. 
Tbe  doctrine  of  recriminatory  defenses  is  of 
ancient  origin  and  is  as  old  as  tbe  rules  of 
equity.  2  Bishop's  Marriage,  Divorce  &  Sep. 
6  342;  Nelson  on  Divorce  &  Sep.  {  426.  It 
bas  been  spectflcally  enacted  Into  sections 
2464  and  2466  of  our  Revised  Statutes,  of 
1887,  and  has  been  recognized  and  approved 
by  all  tbe  American  courts.  Bishop  on  M.. 
D.  &  Sep.  §  431;  14  Oyc.  648:  Day  v.  Day. 
(Kan.  Sup.)  80  Pac  975 ;  Wheeler  v.  Wheeler 
(Or.)  24  Pac.  900;  Tracey  v.  Tracey  (N.  J.  Ch.) 
43  Atl.  713;  Conant  v.  C!onaat  10  Gal.  249, 
70  Am.  Dec.  717;  Brenot  v.  Brenot  102 
Gal.  294,  36  Pac.  672. 

We  conclude  that  tbe  trial  court  erred  In 
not  finding  In  favor  of  the  defendant  on  her 
defense  of  recrimination.  With  such  a  find- 
ing the  Judgment  should  have  been  a  de- 
nial of  tbe  divorce.  These  parties  must  be 
left  where  tbe  court  found  them,  and,  If  the 
plaintiff  so  conducts  himself  as  to  hereafter 
bring  himself  within  the  purview  of  tbe  law 
In  such  cases,  and  tbe  defendant  should  re- 
fuse to  be  reconciled  to  hlni,  he  may  then 
have  a  standing  In  court  but  not  until  he 
does  so. 

Tbe  order  denying  a  new  trial  Is  reversed, 
and  the  cause  is  remanded,  with  directions 
to  the  trial  court  to  dismiss  the  action  and 
enter  Judgment  in  favor  of  tbe  defendant 
and  against  the  plaintiff  for  all  costs  Incur* 
red.  and  for  a  reasonable  attorney's  fee  tor 
the  prosecution  of  this  appeal. 

STOCKSLAQBB,  a  J.,  and  SULLITAN, 
concur. 


On  Rehearing 

SnLtilYAN.  J.  A  petition  for  a  r^eariuf 
baa  been  filed  in  this  case,  In  wblcb  tbe 
petitioner  asks  for  a  r^earlng  In  regard 
to  costa  and  attorney's  fees.  On  tills  appeal 
tiie  ju^ment  of  tbe  court  below  was  re- 
Tersed,  and  tbe  cause  remanded,  with  in- 
structlona  to  tbe  trial  court  to  dismiss  the 
action  "and  enter  Judgment  in  favor  of  tbe 
defendant  and  against  the  plaintiff  for  all 
coats  Incurred,  and  tor  a  rMsonable  at- 
tomsiy'B  fee  for  the  proeecntton  of  this  ap* 
peaL"  VnOet  that  direction  tbe  trial  court 
la  directed  to  enter  Judgment  in  favor  of  tbe 
defoidant  tor  all  taxable  costa  incurred  In 
tbe  trial  of  the  said  case,  whtcb  would 
Include,  among  otiiers.  the  expenses  of  all 
witnesses  procoied  on  tbe  trial  of  tiie  cause 
and  the  expense  of  taking  all  deposltl<mB 
used  on  the  trial,  and.  aa  this  court  did  not 
require  a  printed  transcript  to  be  filed  here- 
in, will  allow  $50  as  a  reasonable  fee  to  pay 
for  the  typewriting  of  said  transcript,  which 
must  be  taxed  as  a  part  of  the  costs  on 
appeal,  and  an  attorney's  fee  of  $200  is  al- 
lowed tor  the  preparation  of  this  appeal,  and 
tor  all  services  of  tbe  attorney  In  presenting 
tb«  case  to  this  court  Also  such  other  coats 
as  are  allowed  by  law  and  tbe  mles  of  thifl 
court  may  be  taxed  against  respondent 

Tbe  application  for  rehearing  Is  denied. 

8T0CKSLAQBB.  a  X,  and  AILSHIB, 
concnr. 


BnJHBIRD  liUUBBB  00.  Umlted,  T. 
THOMPSON,  County  AaseaMr  and 
Tax  Collector,  et  aL 
(Suprane  C!oart  of  Idaho.  Dec.  28.  1900.) 

1.  TAXATioM—SiXB— Injunction. 

A  demurrer  will  be  sustained  Co  a  com- 
plaint la  equity  to  enjoin  the  assessor  and  tax 
collector  from  selling  lands  of  complainant  to 
satisfy  taxes  assessed,  where  all  the  require- 
ments of  tbe  statute  have  not  been  compiled 
with. 

2.  SaUB — CJOMFUONT — SUFFICIENOT. 

A  complaint  to  enjoin  the  assessor  and  tax 
collector  from  selling  property  to  satisfy  a  tai 
levy  regular  in  form  must  allege  the  full  cash 
value  of  the  property,  if  the  injunction  U  pray- 
ed for  on  the  ground  that  tbe  levy  is  excessive. 

3.  Saue. 

A  complaint  that  only  alleges  the  "cash 
value,"  "fair  value."  or  "true  value,"  Is  not 
a  compliance  with  section  10  of  the  revenue  act 
(Sess.  Lews  1901,  p.  238). 

4.  Samk— Obounos. 

An  auction  that  other  property  of  similar 
character  and  value  In  tbe  vicinity  or  county 
has  been  assessed  at  a  less  valaation  than  com- 
plainants is  not  sufficient  to  warrant  a  coart  of 
equity  to  grant  relief. 
(Syllabus  by  the  CJourt] 

Appeal  from  District  (^mrt;  Kootmal 
County;  R.  T.  Hoi^an,  Judge. 

Action  by  the  Humbird  Usmbae  Oompany, 
Llinlted,  against  Robert  a  ThompBcm,  asses- 
sor and  tax  collector  of  tbe  county  et 
Kootenai,  and  Ktotraal  conntj.  Jndsnunt 
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tor  defendants, '  and  plaintiff  aivmla  Af- 
firmed. 

Chas.  U  Heltman.  for  appellant  Ezra 
B.  Wtiltla  and  G.  W.  Beale,  tor  reqKmdents. 

8T0CKSLAOER,  C.  3.  This  la  an  acUon  to 
^oin  the  respondent,  Robert  C.  Thompioii, 
as  asaeaaor  and  tax  collector  at  Kootenai 
connty,  from  selling  the  lands  of  appellant  to 
pay  the  taxes  of  appellant  for  the  year  1903. 
Plaintiff  alleles:  That  It  la  a  fwrporatlon 
created  under  the  laws  of  the  state  of  Wa^ 
ingttsi,  and  anthorized  to  do  bnslness  In  the 
state  of  Idaho.  That  plaintiff  Is  the  owner 
of  large  tracts  of  land  in  Kootenai  County. 
That  In  the  year  1903  Robert  C.  TlMunpson. 
as  assessor  of  Kootenai  county,  assessed  to 
the  plaintiff  the  lands  described  in  Exhibit 
A  and  fixed  the  assessment  and  rahiatlon 
tberwm  as  follows:  The  lands  described  in 
that  part  of  Exhibit  A  entitled  "Pack  River 
Dlstrlcf  were  assessed  at  |7  pw  acre,  In 
"Priest  RlTer  District^  at  33  per  acre,  and 
In  the  "Hoodoo  Yellow  Fine  District**  at  $2 
per  acre.  That  they  were  extended  on  the 
assessment  roll  of  Kootaui  comity  said 
Thompson  as  soch  assessor.  That  said 
defendant  Thompson,  as  sa<di  assessor  In 
assessing  said  lands  assessed  said  lands  at 
much  more  than  their  caah  Taue.  and  that 
said  assessments  as  so  made  wm  and  are 
far  greater  and  higher  than  the  assesmnent 
by  said  Thompson  of  oth»  lands  in  the  same 
county  of  the  same  class,  diaracter,  and 
value,  and  are  In  excess  of  the  fair  value  of 
said  lands,  and  are  unequal  as  compared  with 
the  asResrmmt  bf  lands  In  the  same  locality 
and  in  other  localities  In  the  connty  of  Koo- 
tenai of  the  same  class,  character,  and  valne^ 
and  are  unequal  and  unjust,  and  that  said 
assessments  are  not  uniform  as  onnpared 
with  the  assessments  ot  other  landa.  *  •  • 
That  the  true  value  of  the  lands  described  In 
that  part  of  Exhibit  A  entitled  "Pack  River 
District,"  and  which  were  assessed  at  37  per 
acre,  is  and  was  38.SO  per  acre;  that  the  true 
value  of  the  lands  In  the  "Priest  River  Dis- 
trict" is  and  was  $&  pa  acre;  that  the  true 
value  of  the  lands  In  the  "Hoodoo  Tellow 
Pine  District"  Is  and  was  $2  per  acre,  except 
the  lands  described  as  "Cot  and  Burnt 
Lands,"  the  trae  value  of  which  was  and  Is 
31  per  acre. 

It  Is  then  all^^  that  on  or  about  the 
13th  day  of  July,  1908,  said  Hnmblrd  Lum- 
ber Company  filed  with  the  board  of  connty 
commissioners  for  the  county  of  Kootenai, 
sittli^  as  a  board  of  equalisation.  Its  applica- 
tion for  a  reduction  of  valuation  of  property, 
which  application  Is  annexed  to  this  second 
amended  onuplalnt;  marked  "Exhibit  A"; 
that  said  ajqiillcatlon  came  on  tor  bearing 
b^ore  said  board  of  connty  commissioners 
on  the  13th  day  of  July.  1908,  and  witnesses 
were  sworn  and  testified  in  support  ot  said 
petition,  and  the  hearing  thereof  was  om- 
Unned  until  the  20tb  day  of  July,  1903.  and 
on  said  day  additional  evidence,  documentary 


and  oral,  was  Introduced  In  support  of  said 
petitltm,  and  the  mattw  was  taken  under 
advisement  by  said  board,  sitting  as  a  board 
of  equalization,  until  the  27th  day  of  Jnly, 
1908;  that  on  the  27th  day  of  July,  1908, 
the  said  board,  sitting  as  a  board  of 
equallzadon  made  an  order,  entered  upon 
the  minutes  of  the  court  granting  a  limited 
part  of  tlie  rdief  sought  by  said  Hmnbird 
!  Lumber  Company  In  said  proceedings.  Cop- 
j  les  of  the  minute  euMes  and  of  the  order 
!  made  by  said  board  are  annexed  to  this 
'  amended  cmnplalnt  marked  "Exhibit  B." 
I     The  next  allegation,  being  %  sets  out  that 
b^ng  dissatisfied  with  the  artlon  of  tlie 
board  In  refusing  to  grant  tiae  reductlw 
I  sought  It  did  on  the  2d  day  of  Beptnnber. 
'  and  wiain  20  days  after  the  fir«t  publleatlrai 
of  the  i»roceedlngs  of  the  board,  file  and 
cause  to  be  served  Its  notice  oC  apiwal  firom 
said  order  of  tlw  board  made  on  the  27tb 
day  of  July.  1908,  and  on  the  2d  day  of  8ep- 
tembra  filed  Its  unttetaklng  on  aiqiwal  In  the 
sum  of  $300;  that  on  the  5th  day  of  October. 
1008.  1^108.  H.  Wllstm,  county  attorney  In 
I  behalf  ot  defendant,  Kootenai  connty,  caused 
'  to  be  filed  and  sorred  a  notice  to  dismiss  the 
appeal,  and  tiiereafter,  on  same  date,  he 
I  filed  a  notice  of  motion  to  dismiss  the  appeal; 

tiiat  thnreafta*,  and  on  the  7th  day  of 
•  October,  1903,  said  motion  to  dismiss  the  ap- 
peal was  heard  and  taken  nndv.  advisement; 
that  on  the  20tti  day  of  October,  1903,  the 
motion  was  denied;  that  on  the  Sd  day  of 
November,  1003,  said  appeal  came  on  to  be 
'  heard  upon  its  molts,  at  which  hearing 
:  witnesses  were  sworn  and  examined  and 
documentary  evidence  Introduced  to  behalf 
I  of  said  Humbird  Lumber  Onnpany,  and 
after  said  Humbird  Lumber  Company  had 
;  Introduced  its  evidence  in  support  of  Its 
[  claim  the  county  of  S^tm^  and  said 
'  members  of  the  board  of  connty  commlsslon- 
-  ers  requested  and  obtained  an  extension  of 
time  in  which  to  Introduce  evld«ice  in  opposl- 
:  tion  to  the  claim  of  said  Humbird  Lumber 
Company  for  a  reduction  of  the  assessed 
valuation  of  Its  said  lands;  that  the  proceed- 
ings came  an  for  heartng  before  the  honorable 
Judge  of  said  district  court  on  the  29th  day 
of  December,  ISO^  and  defoidants  introduced 
evidence,  both  documentary  and  oral,  and  the 
matter  was  taken  under  advisement  by  said 
Jnd^,  and  on  the  2d  day  of  Januaiy,  1901, 
the  said  district  Judge  notified  the  attorney 
for  the  Humbird  Lumber  Company  that  the 
application  of  said  Humbird  Lumber  Com- 
pany for  a  reduction  of  the  usessed  valna- 
tltm  of  the  said  lands  would  be  granted  to 
the  extent  that  the  lands  which  had  been 
assessed  at  $7  pw  acre  would  be  reduced  to 
33.16  per  acre,  and  that  the  lands  which 
had  been  assessed  at  (3  per  acre  would  be 
reduced  to  $2  per  acre^  and  that  said  Ju^e, 
at  the  time  he  notified  said  attorn^  of  his 
dedslon,  requested  said  attorney  to  prepare 
the  necessary  Judgment  or  order  to  be  signed. 
I  which  Instructions  were  complied  with;  that 
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said  Judge  thereafter  delayed  signing  anjr 
order  or  jtidgmeat  or  findings  In  the  premises 
to  carry  out  his  said  decision,  although  re- 
quested so  to  do  by  the  attorney  for  said 
Hnmbird  Lumber  Company,  as  appears  by  a 
letter  written  by  said  Judge  to  the  attorney 
f<H-  plaintiff,  a  copy  of  which  Is  marked  "Ex- 
hibit O"  and  attached  to  this  complaint 

The  ninth  allegation  is  that  on  the  4th  day 
of  February,  the  Judge  of  said  court,  upon 
8ppllcati<m  of  the  attorneys  for  Kootenai 
county,  allowed  said  defendant  to  file  and 
serve  another  motion  to  dismiss  said  appeal, 
which  motion  was  argued,  taken  under  ad- 
visement, and  on  the  18th  day  of  March,  1904, 
sustained,  and  the  appeal  dismissed;  that 
subsequent  to  the  dismissal  of  said  appeal 
the  Supreme  Court  of  Idaho  had  decided  In 
a  similar  case  that  the  right  of  appeal  does 
not  Ue  from  an  order  made  by  the  board  of 
county  commissioners  sitting  as  a  board  of 
equalization.  Plaintiff  further  avers  that  the 
said  appeal  of  the  plaintiff  herein  is  still 
pending  and  undetermined  In  the  Supreme 
Court  of  Idabo. 

The  tenth  allegation  Is  that  the  total 
amount  of  taxes  assesed  against  the  Humbird 
Lumber  Company  upon  its  lands  for  the  year 
1903  amounted  to  $18,189.56 ;  that  the  reduc- 
tion, accordtaig  to  the  decision  of  the  district 
Judge  upon  the  merits  of  plaintUTs  appeal 
from  the  action  of  the  board  of  equalization, 
M  made  on  the  2d -day  ta  January,  1904. 
would  have  amounted  to  about  the  sum  of 
$G,000,  leaving  the  amount  of  $11,877.06  due 
from  plaintiff  to  said  Kootenai  f»unt7  as  its 
taxes  for  1003 ;  that  on  the  2d  day  of  Janu- 
ary,  1904,  plaintiff  tendwed  to  defendant 
Thompson,  as  such  assessor  and  tax  collector, 
the  sum  of  $11,877.06,  being  the  amount  due 
said  county  for  the  year  1908,  after  the  same 
bad  been  reduced  hy  the  decision  of  said  dis- 
trict Judge,  hut  that  said  Thompson,  as  such 
assessor  and  tax  collector,  declined  an^  re- 
fused to  accept  said  aom  in  payment  of  plain- 
tiff's said  taxes,  and  ever  since  has  declined 
and  r^sed,  and  still  refuses,  to  accept  the 
same  tn  payment  of  said  taxes. 

The  eleventh  allegation  Is  that;  as  part  of 
tha  total  sum  of  $18,185.50  assessed  against 
the  lands  of  the  plainUfl  In  1908,  about  $1,440 
waa  and  Is  a  special  property  road  tax  levied 
by  order  of  the  county  commissloaers,  and 
that  plaintiff  appealed  from  the  levy  so 
made  to  the  district  court  in  and  fbr  the 
county  of  Kootenai,  and  that  said  appeal  was 
heard  in  said  court  about  the  20th  day  of 
October.  1003,  and  thereafter,  to  wit,  cm  or 
about  the  10th  of  January,  1004,  the  honor- 
able Judge  of  said  district  court  rendered  a 
Judgment  f^^ainst  the  plaintiff,  and  that  plain- 
tiff did,  on  or  about  the  S^th  day  of  January, 
1904,  appeal  tma  said  Judgment  to  the  Su- 
preme Court;  and  that  said  appeal  Is  still 
pending  and  undetermlDed ;  that,  as  plaintiff 
la  advised  and  believes,  the  statute  authoriz- 
ing said  special  proi)erty  road  tax  is  uncon- 
stitutional, and  therefore  null  and  void. 


Twelfth  allegation  alleges  that  it  should 
not  be  held  liable  for,  and  Its  lands  sbould 
not  be  subjected  to,  the  payment  of  the  pen- 
alty of  $18,185.56,  which  is  claimed  by  de- 
fendant Thompson,  as  assessor  and  tax  col- 
lector, and  for  the  payment  of  which  In  part 
the  lands  of  plaintiff  are  advertlfted  to  be 
sold,  for  the  reason  that  the  honorable  Judge 
of  the  district  court,  in  his  letter  of  January 
3,  1904,  which  is  made  a  part  of  this  amend- 
ed complaint,  marked  "Exhibit  C,"  notified 
the  attorney  for  the  plaintiff  herein  that  tbe 
assessor  was  aware  of  the  decision  In  favor 
of  plaintiff  and  redu'jjng  the  assessed  val- 
uation of  its  lands  as  b^elobefore  set  forth, 
and  that  the  taxes  so  claimed  to  be  due- 
by  said  defendant  assessor  and  tax  collector 
from  plaintiff  should  not  be  placed  upon  the 
deUnquent  list,  and  that  no  penalty  should 
attach. 

It  Is  allied  in  the  thirteenth  paragraph 
that  said  Thompson,  as  assessor  and  tax 
collector,  has  advertised  the  lands  of  plaintiff 
for  sale  In  order  to  realize  therefrom  the  mm 
of  $18,185.56,  including  said  sum  of  about 
$1,440  80  levied  by  said  board  of  county  com- 
missioners as  a  special  road  tax,  the  amount 
assessed  against  plaintiff's  lands  for  the  year 
1903,  together  with  the  sum  of  $18,185.56  as 
praialty  claimed  by  said  Thompson  for  the  al- 
leged delinquency  by  plaintiff  In  payment  of 
ita  said  taxes,  and  the  further  sum  of  $81.75 
for  publication  of  said  property  of  plaintiff 
tn  the  list  of  delinquent  property  subject  to 
taxation,  and  that,  unless  restrained  and 
enjoined  by  an  order  of  this  court,  said  de- 
fendant Thompson  as  such  assessor  and  tax 
collector,  will  sell  said  lands  of  plaintiff,  and 
thereby  cast  a  cloud  upon  the  title  of  plain- 
tiff to  Its  said  property,  and  tha«by  cause 
a  great  damage  and  Injury  to  plaintiff. 

The  fourteenth  allegation  la  that  the  plain- 
tiff has  no  adequate  remedy  at  law.  Then 
follows  a  prayer  that  defendant  Thompson, 
as  assessor  and  tax  collects,  be  restrained 
and  enjoined  by  this  court  from  selling  tbe 
said  lands  of  the  plaintiff,  or  any  part  there- 
of, to  pay  and  satisfy  the  said  taxes  so 
assessed  against  the  lands  of  plaintiff;  that 
the  court  take  Jurisdiction  of  the  case,  and 
hear  evidence  upon  the  merits  of  the  contro- 
versy, and  grant  plaintiff  such  reduction  up- 
on the  assessment  so  made  upon  its  property 
by  the  assessor  for  the  year  1903  as  will  be 
equal,  uniform,  and  Just;  and  that  plaintiff 
may  have  such  other  and  further  relief  as 
to  the  court  may  seem  Just  and  eqidtable. 

To  the  cimiplaint  Is  appended  tbe  applica- 
tion to  the  board  of  county  commissioners  for 
a  reduction  of  valuation  of  property,  and  the 
exhibits  referred  to  In  the  complaint  Ex- 
hibit 0  is  as  follows:  "Chas.  L.  Heltman. 
Rathdrum,  Idaho— Uy  Dear  Sir:  Mr.  Wil- 
son has  requested  that  I  wait  the  receipt 
some  findings  which  he  desires  to  submit, 
and  I  will  BO  do.  The  assessor  is  awaro  of 
the  decision,  and  therefore  cannot  place  these 
taxes  upon  the  delinquent  list  If  necessar} 
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I  will  commnnlcate  with  him  In  order  that 
no  penalty  attach.  I  am  Informed  that  there 
IB  an  additional  five  per  c&at  Increase  In  Tal- 
natlon  made  by  the  state  board  which  Is 
not  corered  by  the  decision  In  this  case. 
Please  confer  with  Wilson  relative  to  this 
matter,  also  the  lauds  described  In  Exhibit 
O.  1  win  be  In  Wallace  tomorrow  after- 
noon. Tonrs  very  truly,  R.  T.  Morgan.** 

To  the  complaint  a  demurra>  was  filed  by 
defendant  Thonfpson,  as  assessor  and  tax 
collector  of  Kootenai  connty:  (1)  That 
said  second  amended  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  (2)  That  there  is  a  misjoinder  of 
parties  defendant  In  said  second  amended 
complaint  In  this,  to  wit:  that  said  action 
Is  brought  to  GDjoin  the  said  defendant 
Thompson  from  sellli^  certain  property  men- 
tioned In  said  second  amended  complaint  and 
for  the  reduction  of  a  certain  assessment 
made  upon  said  plalntifTs  prop^ty  by  said 
Thompson  for  the  year  1903,  and  with  which 
anu  concerning  which  said  defoidant  the 
county  of  Kootenai,  state  of  Idaho,  a  corpora- 
tion, has  nothing  to  do  whatever,  either  with 
said  assessment  or  with  the  threatened  sale, 
and  that  plaintiffs  fall  absolutely  to  show 
any  connection  that  the  said  defendant  the 
county  of  Kootenai,  state  of  Idaho,  a  cor- 
poration, has  with  the  acts  or  threatened 
acts  or  conduct  of  said  defendant  Thomp- 
son, or  that  It  has  done  or  threatened  to  do, 
anything  whatever  to  the  Injury  or  damage 
of  said  plaintiff,  or  Is  In  any  manner  con- 
nected with  the  acts  or  conduct  of  the  de- 
foidant  Thompson  complained  of  In  said 
second  amended  complaint  (3)  That  said 
amended  complaint  Is  uncertain  In  this: 
(a)  That  it  does  not  api>ear  therefrom  what 
was  the  cash  value  or  the  full  cash  value  of 
the  lands  mentioned  in  said  second  amended 
complaint  at  the  time  of  the  assessment  of 
the  sdme  by  said  defendant  Thompson,  or  at 
any  time,  or  at  all.  (b)  Nor  does  It  appear 
therefrom  how  much  greater  or  higher  the 
assessment  placed  upon  said  lands  by  said 
Thompson  was  than  the  assessment  placed 
by  him  upon  other  lauds  of  the  same  class, 
character,  and  value  In  said  county  of 
Kootenai,  as  the  lands  of  the  plaintiff  as- 
sessed by  said  Thompson  at  a  lower  valua- 
atlon  than  the  lands  of  the  plaintiff,  or  In 
what  amoont  the  assessment  placed  upon 
plaintiff's  land  was  In  excess  of  the  fair 
value  or  full  cash  value  of  said  lands,  or  In 
what  measure  or  amount  the  assessment  of 
said  plalntUTs  lands  by  said  defendant 
Thompson  was  unequal  as  compared  with  as- 
sessments of  land  In  the  same  locality,  or  In 
other  localities  In  the  county  of  Kootenai  of 
the  same  class,  character,  and  value,  or  was 
not  uniform  as  compared  with  assessments 
of  other  lands  of  the  same  hind,  character, 
and  value  situated  In  the  same  or  other  lo- 
calities in  the  county  of  Kootenai.  Nor  does 
it  appear  therefrom  that,  after  the  reduction 
of  the  assessed  valuation  ta  said  lands  by 


the  said  board  of  equalization,  the  valuation 
thereof  exceeded  the  actual  cash  value  or  th« 
full  cash  value  of  the  sam^  or  was  a  valua- 
tion in  excess  of  the  assessed  valuation  made 
by  said  defoidant  Thompson  upon  other 
lands  in  the  said  county  of  Kootenai  of  the 
same  class,  character,  and  value,  or  was  in 
excess  of  the  fair  or  full  cash  value  of  said 
lands,  or  was  an  unequal  value  compared 
with  the  assessments  of  lands  In  the  same 
and  in  other  localitlea  in  the  county  of  Koote- 
nai of  the  same  dass,  cbaradw,  and  value, 
or  was  an  unequal  or  unjust  valuatl<m,  or  not 
uniform,  as  compared  with  tbe  assessed 
values  of  other  lands  of  the  same  kind, 
character,  and  value,  situated  In  the  same 
and  in  other  localities  in  the  said  conn^  of 
KootenaL  (d)  Nor  does  It  appear  there- 
from when  the  said  defendant  Thompson 
threatens  to  or  will  sell  said  property  unless 
restrained  by  the  order  of  this  court,  (e) 
Nor  does  It  appear  therefrom  that  said  plain- 
tiff  ever  furnished  the  said  defends  ntThomp- 
son  with  any  statement  under  oath  relative 
to  the  amount  and  value  of  its  assessable 
propo-ty,  as  required  by  the  laws  of  the  state 
of  Idaho  or  otherwise,  (f)  Nor  does  there 
appear  therefrom  the  amount  of  allied 
tender  mentioned  therein,  nor  whether  the 
same  represents  the  amount  which  is  Justly 
and  equitably  due  as  taxes  upon  the  said 
property  of  said  plaintiff  for  the  year  1908, 
not  whether  said  alleged  toider  was  made 
conditionally  or  unconditionally,  (g)  Nor 
does  It  appear  therefrom  what  was  the  amount 
of  the  taxes  levied  and  assessed  against 
the  said  plaintiff  upon  Its  said  lands  for  the 
year  1903.  (h)  Nor  does  it  appear  there- 
from what  is  meant  by  tbe  expression,  "trne 
value  of  the  lands,"  mentioned  In  paragraph 
7  thereof.  (4)  That  said  amended  com- 
plaint is  ambiguous  In  this:  (a)  That  It 
does  not  appear  therefrom  how  the  relief 
granted  by  the  board  of  equalization  men- 
tioned therein  was  but  a  limited  relief,  when 
at  the  same  time  Exhibit  B  attached  to  said 
second  amended  complaint  shows  that  the 
sala  board  of  equalization  reduced  the  valua- 
tion of  48,751  acres  from  $7  to  $S  per  acre, 
and  the  valuation  of  2,784  acres  from  $7  to 
yi  p»  acre,  (b)  Nor  does  It  appear  there- 
from how  the  court,  on  plaintiff's  pretended 
appeal  from  the  order  of  the  board  of  equali- 
zation, could  or  would  reduce  the  valuation 
of  lands  from  (7  to  $3.15  per  acre,  when  the 
board  of  equalization  had  already  reduced 
the  valuation  of  said  lands  from  $7  to  $3 
per  acre.  This  demurrer  was  argued,  sub- 
mitted to  the  court,  and  sustained  on  the  3d 
day  of  May,  1906,  and  Judgment  of  dismissal 
ordered.  On  the  22d  day  of  May,  1905,  Judg- 
ment was  entered  against  plaintiff  In  favor 
of  defendant  Thompson  for  his  costs.  In 
order  that  the  exact  situation  of  this  case 
may  be  understod,  we  have  feit  Justified  In 
including  almost  a  verbatim  copy  of  the  com- 
plaint, with  tbe  exception  of  Exhibits  A  and 
0,  and  the  demurrer  In  the  opinion. 
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Oounsel  ft>r  appellant  buists  tbat  tUs 
complaint  la  anffldent  to  entltla  him  to  a 
bearing  cm  tbe  merits  of  bis  onnplatnt.  Un- 
der tbe  provision  ot  article  7, 1  2,  of  tiie  Oon- 
stltntlw  it  says:  "Tba  L^jslatore  sball 
provide  mch  revenue  as  may  be  needfol,  hy 
levying  a  tax  by  valnatlon,  so  tbat  every 
person  or  corporation  shall  pay  a  tax  In  pro- 
portiim  to  ttu  valne  of  his  or  her  or  its  pn^ 
erty."  Again,  article  7,  I  &,  of  tbe  Constl- 
tDtlon,  provides:  "All  taxes  sball  be  nnl- 
form  vpon  the  same  class  of  subjects  within 
tbe  territorial  Umlta  of  tbe  autborily  levy- 
ing the  tax,  and  shall  be  levied  and  collected 
under  general  laws,  which  shall  prescribe 
such  regulations  as  shall  secure  a  Just  val- 
uation for  taxation  of  all  property,  real  and 
personal."  If  ttie  plalntUf  baa  shown  by 
its  complaint  that  its  propwty  has  bera  un- 
fairly aaaessed  by  defendant  Thompson,  as 
assessor  ot  Kootenai  county,  In  any  manner 
whatever,  or  that  it  has  been  assessed  in  ex- 
cess of  Ito  actual  cash  value,  then  it  certain- 
ly baa  a  ronedy,  and,  aa  this  court  has  said 
in  Humblrd  Lumber  Oo.  v.  Morgan,  77  Pac. 
488,  thm  is  no  appeal  from  tbe  actloD  of 
the  board  of  county  commissfoners  sitting  as 
a  biwrd  of  equallzatl<m,  it  perhaps  haa  sought 
a  remedy  to  readi  the  evil  of  which  It  com- 
plains. Our  entire  revwne  law  is  based  on 
the  theory  tbat  all  property  ownws  In  tiw 
■tete  sball  pay  eqnal,  Jost,  and  fftir  taxation. 
It  may  at  times  and  under  conditions  be  dlf- 
flcttlt  for  the  county  assessor,  as  well  aa  the 
board  of  equalization,  to  reach  all  property 
for  taxation  on  a  Just  and  equal  basis;  but, 
as  tbe  law  presumes  that  all  officers  faith- 
fully discharge  thetr  duties  under  tbelr  oaths 
and  bonds,  this  presumption  must  be  over- 
come before  their  ofBcIal  acts  will  be  dis- 
regarded and  held  for  naught  by  the  courts. 
It  Is  not  sufficient  to  allege  an  Illegal  or 
wrongful  act  on  the  part  of  some  officer 
whom  the  people  have  trusted  by  his  selection 
to  discharge  the  duty  of  office,  but  facts 
must  be  stated,  not  uncertain  or  equivocal, 
as  a  reason  for  the  allegation.  We  do  not 
think  there  Is  any  serloos  difficulty  In  ar- 
riving at  a  correct  solution  of  tbe  law  In 
this  case.  Indeed,  we  do  not  understand  that 
learned  counsel  wbo  represent  tbe  r«tpectlve 
parties  to  tbe  litigation  materially  disagree 
on  the  legal  questions  Involved.  In  1881, 
about  one  year  after  the  adoption  of  our 
Constitution,  which  provides  a  very  complete 
revenue  system,  in  the  case  of  Orr  v.  Stete 
Board  of  Equalization,  8  Idabo  (Hasb.)  190, 
28  Pac.  416,  In  q>eaklDg  for  the  court,  Mr. 
Justice  Morgan  said;  "Every  citizen  and 
taxpayer  of  the  state  has  a  right  to  bring  a 
proper  suit  to  determine  whether  any  board 
or  officer  having  any  authority  connected 
with  the  levy  and  assessment  of  taxes  has 
performed  his  duty  as  the  law  requires." 

Counsel  for  respondent  very  earnestly  In- 
sists tbat  the  complaint  is  defective  In  that 
It  does  not  comply  vrltb  sectlMi  10,  p.  288, 
Sets.  Laws  1901,  which  provldss:  *'AU  taz- 


able  prc^>erty  must  be  assessed  at  Its  fidl 
eaah  value,  land  and  improvemente  thereon 
must  be  assessed  separately."  He  also  calls 
attentkm  to  subdivision  6,  i  S,  p.  286,  Seas. 
Laws  1901.  This  subdivision  provides: 
"Tbe  term  'value'  and  full  cash  valutf  means 
the  amount  at  which  the  property  would  be 
taken  In  payment  of  a  Just  debt  due  frmn  a 
Bolvott  debtor."  He  then  urges  that  such 
terms  used  In  the  complaint  as,  "ca^  value," 
"true  value,"  ov  fair  value"  do  not  Mag 
him  within  Uie  above  provisions  of  the  law. 
Again  he  inslste  13iat  antellsnt.  In  his  com- 
plaint before  us  In  any  proceedings  enumer- 
ated In  said  compMnt,  negleeta  to  advise  tbe 
board  of  equalization,  the  lower  courts  or 
this  court  as  to  what  was  the  actual,  fall  cash 
value  of  any  of  Ito  said  propwty.  "Cash 
value,"  '*falr  valu^"  "true  vahw,"  means 
noUiing  tat  the  purposes  taxation,  and 
wonld  be  a  complete  defense  against  a  prose- 
cutlim  for  pujniy  upon  the  proposition  aa 
to  the  actual  full  cash  valne  of  appdlant's 
land.  So  myn  counsel  for  respcmdent  Again 
be  says  the  respondoit  may  have  assessed 
tbe  premises  of  appelant  at  more  than  the 
"cash,"  "fair,"  or  "true  value"  of  Ito  prop- 
erty as  understood  and  interpreted  tqr  it  and 
ite  counsel,  but  that  tbe  assessor  assessed 
dils  property  at  more  than  Ito  actual  fun 
cash  value,  or  at  a  higher  or  greater  valuation 
than  the  actual  full  cash  value  placed  by  blm 
upon  the  property  of  the  other  taxpayers  to 
the  county  of  Kootoial,  being  property  of  tbe 
same  class,  character,  and  value  as  appel- 
lants. We  have  never  been  advised  to  any 
of  tbe  numerous  proceedings  Involving  tbe 
question  of  the  collection  of  appellant's  taxes. 

An  examtoatlon  of  the  application  for  a 
reduction  of  valuation  shows  tbat,  after  stat- 
li^  that  it  is  a  corporation  and  that  It  Is  the 
owner  of  the  lands  to  Exhibit  A,  It  states 
In  paragraph  8  tbat  all  of  said  lands,  with 
the  exception  of  the  lands  marked  "burnt 
and  cutf'  lands,  have  been  assessed  at  $7 
per  acre;  that  said  assessment  la  excessive, 
and,  furthermore,  that  "said  assessment  Is 
not  uniform  with .  the  assessed  valuation 
placed  upon  other  lands  of  equal  value,  situ- 
ated to  tbe  same  locality  as  tbe  lands  of  the 
Humblrd  Lumber  Company,  as  your  appli- 
cant is  prepared  to  show;  •  ♦  •  that,  as 
your  applicant  Is  Informed  and  believes,  said 
lands  were  In  the  year  1902  assessed  for  a 
valuation  at  from  50  cents  to  $3.75  per  acre ; 
tbat  the  assessed  valuation  in  1902  was  a 
fair  valuation,  and  tbat  the  said  lands,  and 
no  part  thereof,  have  increased  in  valuation 
stoce  1902  to  such  an  extent  as  to  Justify 
the  increased  valuation  which  has  been  plac- 
ed upon  tbem  by  the  assessment  of  1908." 
This  is  tbe  only  reference  to  the  value  of 
the  land  referred  to  in  tbe  petition.  It  Is 
sworn  to  by  A.  R  Rickerd,  state  agent  of 
appellant  Connsel  for  respondent  contends 
that  under  this  showing  the  board  of  equali- 
sation was  without  authority  to  act  on  the 
petltUH^  imd«r  ths  pCOTlslraa  ot  wtctUm  K, 
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p.  248,  Ben.  Zawb  1001.   This  wcUon  !■  u  i 
followB:  "If  Roy  person,  after  demand  made 
by  tbe  aaaesaor,  neglects  or  refnaea  to  sire  ! 
under  oadi,  ttn  atatement  therein  prorldad  I 
for,  OT  to  cMnplr  with  tbe  other  require- 
menta  of  this  act^  the  aBseBBor  muat  note  tbe 
refusal  on  tbe  asaeaament  boob  t^^wslte  hJa 
name,  and  must  make  an  eatlmate  of  tbe 
value  ot  the  propwtr  of  audi  pwson,  and 
the  value  ao  fixed  by  the  asaesaor  must  not  be 
reduced  by  fba  board  of  commissioners."  It 
would  seem  that  tbe  whole  theory  of  the 
revenue  law  Is  that  the  actual  cash  value  ot 
property  la  the  basis  for  aaaesament,  and  thla 
being  true,  If  a  tszpayor  deslrea  to  attad^ 
the  assessmeat  for  the  reason  that  It  Is  too 
blgh  In  iiroporUon  to  other  property  In  the 
same  vldnlty.  or  if  for  any  reason  be  dealrea 
to  question  tbe  aaaessm^t  before  the  board 
of  equalisation,  he  must  under  oath  state 
tbe  full  cash  value  ct  the  property  alleged  to  ' 
be  wroneously  assessed.  A.  carctful  reading  ; 
of  tbe  complaint,  together  with  all  tbe  es>  ; 
blbite,  falls  to  dlaclfwe  at  any  time  or  place  ' 
such  a  statement  from  appelant  The  fact  ' 
that  tbe  property  of  appellant  was  assessed  ; 
at  a  less  figure  In  1902  than  It  ia  ahown  It  | 
was  assessed  In  1008  fumisfaea  no  eatlmate  ] 
of  Its  full  cash  value  for  1808,  and  the  state- 
ment of  the  agwt  of  anMllant,  who  verifies  ! 
tbe  petition  to  tbe  board  of  equfdlzatl(m  for  1 
a  reduction  In  tbe  assessment,  **tiutt  tbe  as-  ' 
sessed  valuation  In  lOtKi  was  a  fiUr  valua-  ; 
titm,"  does  not  meet  tbe  requirements  of  the  ^ 
law.  We  are  unable  to  find  where  this  court  | 
has  ever  been  called  npm  to  pass  won  tbe  : 
question  before  us. 

In  Board  of  CkmunlsslouCTs  of  Arapahoe 
Cionnty  v.  Doiver  TJnion  Water  Go.  (Colo. 
Sup.)  76  Paa  1060,  the  second  clause  of  the 
syllabus  says:  "Under  Sess.  Laws  1889,  p. 
24,  providing  that,  where  an  owner  of  as- 
sessable  property  has  been  erroDeousIy  as- 
sessed thereon,  be  may  petition  tbe  board 
of  county  commlsaloners  for  Its  correction, 
setting  forth  In  hts  petition  tbe  description  of 
the  property,  the  time  at  which  it  is  aa- 
seesed,  Its  true  cash  value,  and  what  is  a 
Just  assessment  thereof,  compared  with  sim- 
liar  property,  a  petition  falling  to  allege  the 
true  cash  value  of  tbe  property,  or  what  a 
Just  assessment  thereon  would  be,  Is  insuf- 
ficient to  entitle  the  petitioner  to  a  hearing." 
In  the  opinion  it  is  said :  "Tbe  statute  under 
consideration  is  the  source  and  measure  of 
the  power  and  Jurisdiction  both  of  tue  board 
of  commissioners  and  tbe  district  court  to 
offer  relief  to  a  CMuplalnlng  taxpayer.  Tbe 
remedy  thereby  given  Is  purely  statutory, 
and  exists  only  because  the  statute  gives  It." 
We  are  In  harmony  with  this  conclusion. 
It  would  seem  unnecessary  to  cite  authori- 
ties other  than  our  statute,  and  the  con- 
struction of  courts  on  similar  statutes.  It 
will  be  observed  that  there  Is  no  averment 
In  the  complaint  that  the  assessment  was 
fraudulent  or  purposely  oppressive,  or  an 
Intimation  of  any  kind  or  character  that 


the  assessor  did  not  act  In  the  utmost  good 
faith  In  assessing  appellant's  property.  In 
Wagtmer  t.  Loomis,  37  Ohio  St  Sn,  ttie 
third  clause  tbe  syllabus  says:  "Inequali- 
ties in  tbe  valuati<»ia,  made  under  a.  valid 
law,  of  jfropertj  tor  taxatUn,  do  not  cmsti- 
tnte  grounds  for  mjrtnlng  the  tax,  In  the 
absence  of  ftraoduleut  discriminations  by  the 
agenta  and  ofRcers  charged  by  tbe  law  with 
tbe  duty  of  making  such  valuatlma."  In  the 
opln1<m  It  Is  held  that  averments  tlut  tiie 
assessments  w»e  unequal  and  partial  are  not 
sufiSdent  This  was  an  asvUcatimi  tor  an 
Injunction,  and  was  denied.  In  Woodman  v. 
Bly  (a  a)  2  Fed.  838,  this  significant  lan- 
guage is  used:  "The  bill  allies  a  fnndu- 
lently  excessive  levy  and  Inequality  In  the 
valuations  on  the  rolL  Mere  exceesive  valu- 
ation does  not  justi^  an  Injunction  or  re- 
straining tbe  collection  of  a  tax,  and  then 
is  an  mtire  failure  to  prove  fraud  on  tbe 
part  of  the  asseesor,"  It  is  true  thla  was 
an  action  to  enjoin  the  collection  of'a  cer- 
tain tax;  but  we  can  see  no  reason  why  tbe 
same  rule  should  not  apply  in  an  aH»Hcatian 
to  tbe  board  of  equalisation  tar  a  reduction 
of  the  assesuaent,  or  a  complaint  In  tba  dte- 
ttlct  court  for  Injunctive  rell^  In  National 
Bank  v.  Kimball.  108  U.  8.  7S2,  26  X*.  Bd. 
468,  It  is  said  In  tbe  opinion:  "The  alleca- 
tions  are  pretty  foil  that  the  assessments  are 
partial,  unequal,  and  unjust,  and  do  not  re- 
sult in  the  unifwmity  of  taxation  which  tbe 
CVHistttnti<m  of  Illin<^  requires.  *  *  • 
We  think  tbe  Circuit  Court  did  not  err  in 
dismissing  such  a  bilL" 

In  the  Railroad  Tax  Cases,  ^  U.  S.  57S, 
23  Ll  Ed.  663,  an  opinion  by  Mr.  Justice 
Miller,  we  find  this  language  In  the  first 
syllabus:  "Wlille  this  court  does  not  lay 
down  any  absolute  rule  limiting  the  powers 
of  a  court  of  equity  in  restraining  the  col- 
lection of  taxes,  It  declares  that  It  is  essen- 
tial that  every  case  be  brought  within  some 
of  the  recognized  rules  of  equitable  Jurisdic- 
tion, and  that  neltfao:  illegality  or  irregularity 
In  the  proceedings,  nor  error  or  excess  in 
the  valuation,  nor  tlie  hardships  or  Injustice 
of  the  law,  provided  it  be  constitutional, 
nor  any  grievance  which  can  be  remedied 
by  a  suit  at  law,  either  before  or  after  the 
payment  of  the  tax,  will  autliorize  an  in- 
junction against  Its  collection."  The  second 
clause  says:  "This  rule  Is  founded  on  the 
principle  that  the  levy  of  taxes  is  a  legisla- 
tive and  not  a  judicial  function,  and  the 
court  can  neither  make,  nor  cause  to  be  made, 
a  new  assessment.  If  the  one  complained  of 
be  erroneous,  and  also  In  the  necessity  tliat 
the  taxes,  without  which  tbe  state  could  not 
exist,  should  be  regularly  and  promptly  paid 
Into  tbe  treasury."  Mr.  Justice  Brew^, 
speaking  for  the  court  in  Albuquerque  Bank 
V.  Perea,  147  U.  S.  87,  18  Sup,  Ct  194.  37  L. 
Ed.  91,  uses  this  strong  and  pertinent  lan- 
guage: "The  decree  discussing  the  original 
and  supplemental  bills  must  be  sustained. 
As  to  the  tax  of  188^  the  case  stands  upon 
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tbe  allecfttkm  tbat  plaintUTs  propertj  waa 
originally  assessed  at  Ita  full  value,  wUle 
otber  property  was  asBossod  70  per  cent 
thereof;  that  It  appealed  to  tbe  board  of 
eqoallxation  for  a  redaction,  and  that  audi 
trUnraal  redoced  the  valuation,  but  only  to 
86^  Instead  of  70,  per  cent  It  wonld  seem 
that  the  oiere  statonent  of  this  was  sofflcluit 
Tbe  law  of  New  Hedoo  regnhres  property  to 
be  assesBed  at  Ita  cash  valne.  Omfflssedly, 
this  plaintUTs  propwt7  was  assessed  at  IS 
per  cent  below  that  Taln&  Surely  upon  the 
mere  bet  that  other  property  happened  to 
be  assessed  at  SO  pv  cmt  below  the  value, 
when  this  did  not  come  from  any  design  or 
vystematlc  effort  on  the  part  of  ibe  eamtf 
officials,  and  when  plaintiff  has  had  a  hear- 
ing as  to  the  correct  valoatlon  and  appeal 
before  the  board  of  equallzatlou,  tbe  proper 
trlbnnal  for  review,  It  cannot  be  tbat  It  can 
come  Into  a  court  of  equity  for  an  Injunction 
or  have  that  dedslon  of  the  board  of  equaliza- 
tion reviewed  in  this  collateral  way."  Bfr. 
Gooley,  In  bis  very  excellent  work  on  Taxa- 
tion (page  7S3.  Sd  Ed.).  In  his  text  on 
"Values  for  Assessment"  baa  this  to  say: 
"One  whose  property  has  not  been  assessed 
above  Its  true  value,  or  Its  cash  valu&,  or 
whatever  may  be  the  statutory  etpeclflcatlon 
as  to  value,  cannot  claim  that  his  assess- 
ment Is  Invalidated  because  the  property  of 
other  persons  Is  assessed  at  less  than  such 
value ;  for  the  presumption  Is  that  those  who 
made  the  assessment  acted,  not  arbitrarily, 
but  according  to  the  best  of  tbelr  information 
and  belief." 

It  Is  urged  by  counsel  for  respondent  that 
as  a  matter  of  fact  the  board  of  equalization 
actually  reduced  appellant's  assessment  to 
less  than  |1.10  per  acre.  We  do  not  feel 
called  upon  to  enter  Into  a  long  mathematical 
calculation  to  ascertain  the  facts  as  to  this 
stat^ent  In  our  view  of  the  case  It  Is 
wholly  unnecessary  to  a  determination  of  the 
question  before  us.  Counsel  for  appellant 
complains  of  the  action  of  the  lower  court 
In  writing  him  the  letter  marked  "Exhibit  C" 
to  bis  complaint  and  tb«-eafter  refusing  to 
grant  him  the  relief  promised.  The  state- 
ment of  a  Judge,  when  not  In  session  as  a 
court  or  his  letter,  Is  not  a  Judgment  After 
writing  the  letter,  and  before  be  signed  or 
ordered  the  clerk  to  enter  up  a  judgment  the 
learned  Judge  may  have,  and  doubtless  did, 
become  convinced  that  It  would  be  error  to 
render  the  Judgment  suggested  by  his  letter. 
Of  course  It  was  unfortunate,  and  may  have 
misled  counsel  for  appellant;  but  if  the 
statement  of  counsel  for  respondent  be  true 
that  the  board  of  equalization  reduced  the 
assessment  to  less  than  $1.10  per  acre,  It  was 
a  much  greater  reduction  than  the  letter  of 
the  Judge  promised,  and  appellant  did  not 
suffer  thereby.  Counsel  for  respondent  made 
the  bold  assertion  In  his  oral  a^ment  that 
he  had  bad  an  expert  go  over  the  entire 
Ognres  of  the  lands  and  assessment  of  tbe 
appellant  tnd  tbciy  showed  a  reductlOQ  to 


less  than  $1.10  per  acre.  He  convinces  ns 
tbat  he  would  not  make  this  statemant  un- 
less he  felt  entirely  sattslled  of  Its  truth,  but 
be  does  not  soffldently  aronse  onr  coiloslty 
to  Indulge  In  this  long  and  Intricate  mathe- 
matical calculation  to  vindicate  his  expert 
espedally  when  we  do  not  de^  It  euentlal 
to  a  determlnatlMi  of  this  cas& 

Our  oondualon  Is  that  flw  order  ot  the 
court  and  the  Judgment  therecm  sustaining 
the  demurrer  to  tbe  complaint  mmt  be  sus- 
tained, and  it  Is  so  mrdend,  with  costs  to 
respondent 

AILSHia  and  SULLIVAN,  JJ..  concur. 


PALMES  T.  NORTHERN  FAa  RT.  00. 
(Suprone  Court  of  Idaho.  Dec.  21,  lOOSO 

1.  Appxal  —  InsuTnonnor  Bvidkhoi— 

SPECinCATIONS. 

Where  the  Issue  was  whether  a  road  wu  a 
priTate  roed  or  a  pnbllc  highway,  and  the  ap- 
pellant in  his  spedflcations  of  the  Insofficiency 
(tf  tbe  evidence  to  sostaln  the  verdict,  specifies 
that  "the  evidence  is  undisputed  tbat  the  road  In 

anestion  was  a  private  road,**  sndi  spedfica- 
ion  is  luffldent 

2.  Sam. 

Where  the  specification  Is  snffident  to  In- 
form opposing  connsel  of  the  grounds  of  tbe  al- 
lied insufficiency  of  the  evidence  to  support  the 
finding  or  verdict,  it  is  sufficient 
8.  Sauk. 

Wbsn  the  spedficatlon  designates  some 
particular   Issne  in  the  case,  and  avoa  that  It 
Is  not  sustained  or  justified  by  the  evidence, 
BUcb  specification  Is  Bufficient 
4.  HioHWATS— What  Cohstitdtb. 

Under  the  provisions  of  section  860,  Rev. 
St  1887,  highways  are  declared  to  be  roads, 
streets,  alleys,  and  bridges  laid  out  or  erected 
by  tbe  public,  or,  if  laid  out  or  erected  by  others, 
dedicated  or  abandoned  to  the  public 
6.  Sakb— PaxBCBiFTioir. 

Under  the  provisions  of  seetkn  851,  Rev. 
St  1887,  as  amended  fSess.  Laws  1893,  p. 
12),  all  roads  used  as  highways  for  a  period  of 
five  years,  provided  they  shall  have  been  worked 
and  kept  up  at  the  expense  of  the  public,  are 
highways  by  piescriptiou,  but  a  road  construct- 
ed by  private  parties  as  a  logging  road,  and 
kept  in  repair  by  such  private  persons,  across 
which  a  gate  is  maintained,  as  shown  by  the 
facts  of  this  case,  Is  not  a  public  highway. 

(SylhtbuB  by  the  Court) 

Appeal  from  District  Oonrt  Kootenai 
County;  R.  T.  Morgan,  Judge. 

Action  by  Richard  Palmer  i^lnst  the 
Northern  Fadflc  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

John  M.  Bunn  and  James  S.  Babb,  for  ap- 
pellant  Cbas  L.  Heltman,  for  respondent 

SULLIVAN,  J.  This  action  was  brought 
by  the  respondent  against  the  appellant  cor- 
poration to  recover  $2,000  damages  alleged 
to  have  been  sustained  because  of  tbe  ajK 
pellant's  acts  In  temporarily  blockading  a 
certain  logging  road  which  crossed  tbe  ap- 
pellant's railroad  track  In  Kootenai  connty, 
and  ovtx  which  railroad  track  and  crossing 
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Uia  Teapondent  was  hauling  logs.  The 
answer  put  In'lssue  the  main  allegattons  of 
the  complaint.  The  cause  was  tried  by  the 
court  with  a  Jary,  and  a  verdict  and  Judg- 
ment was  rendered  and  entered  in  favor  of 
the  respondent  for  $1,900.  This  Appeal  Is 
from  the  order  denying  a  new  trial. 

It  la  first  coatendeA  by  counsel  for  re- 
spondent that  this  court  cannot  consider  tiie 
sufficiency  of  Uie  evidence  to  support  the 
verdict  It  Is  contended  that  the  spedflca- 
tlons  of  the  particulars  In  which  the  evidence 
is  alleged  to  be  Insuffldent  to  sustain  the 
verdict  are  not  sufficient  spedftcaUtnis,  and 
for  that  reason  the  evidence  cannot  be  con- 
sidered on  this  appeal.  The  spedficatlonB 
are  as  follows:  "And  assigns  and  q>ecUlea 
tlie  following  partlcnlan  in  which  aald  evi- 
dence was  and  la  Insnfficlent;  (1)  The  evi- 
dence is  nndispnted  that  the  road  In  question 
was  a  private  road.  <2}  The  evidence  la  nn- 
dlq>ated  tbat  this  road  has  not  been  built  or 
oaed  longer  than  the  period  of  four  years 
prlcx  to  the  commencement  itf  this  actiim. 
(3)  The  evidence  Is  nndispnted  that  the 
CTOBSing  In  question  was  not  on  the  land  of 
the  plaintiff  in  this  case."  Thoe  are  many 
at  the  early  decisions  In  Gallfomia  that  are 
very  technical  upon  1^  point  under  con- 
sideration, but  the  more  recent  dedslons  are 
more  liberal  and  have  overroled  some  of  the 
earlier  cases.  The  case  of  De  Molera  v. 
UarUn,  120  Gal.  M8.  62  Fac  825,  is  cited  In 
support  of  r^pondenf  s  contention,  but  that 
case  la  expressly  overruled  in  Drathman  v. 
Cohen  (Gal.)  78  Fac.  181,  decided  June  26, 
1903.  Referring  to  the  former  cas^  the  court 
aaid:  "If  the  decision  In  that  case  were  fol- 
lowed, perhaps  the  spedfleatlons  here  in 
question  would  be  declared  Insufficient;  bat 
experience  has  proven  that  the  role  as  tiiere 
laid  down  was  too  strict,  and  that  it  has 
been  productive  of  evil  and  not  good; 
*  *  *  but  latterly  the  court  has  been  more 
liberal  In  such  mattera,  and  the  mle  now 
followed  is  stated  in  American,  ete.,  Ga  v. 
PaclEer,  ISO  Gal.  458,  62  Pac-  741.  as  follows: 
'Whenever  there  is  a  reasonably  successful 
effort  to  state  the  parUcnlars,  and  they  are 
such  as  may  have  been  sufficient  to  Inform 
the  opposing  counsel  and  the  court  of  the 
grounds,  and  the  trial  court  has  entertained 
and  passed  iq>on  the  motion,  •  •  •  this 
court  ought  not  to  refuse  to  consider  the  case 
on  appeal,  and  especially  where,  as  tn  this 
case,  t^e  transcript  shows  that  all  the  evi- 
dence has  been  brought  up.' "  See  Swift  v. 
Occidental  &I.  &  P.  Co.,  141  Gal.  168.  74 
Pac.  70a  In  that  case  the  court  said:  "The 
substance  of  all  these  decisions  is  that  the 
object  of  the  rale  requiring  these  apeclflca- 
tions  la,  first,  to  shorten  the  statement  of  the 
evidence  toy  excluding  everything  Irrelevant 
to  the  specified  fact;  and,  second,  to  notify 
the  opposite  party  of  the  particular  finding 
called  In  question.  In  order  that  he  may  see 
that  the  statement  fairly  and  fully  presents 


the  evidence  bearing  upon  that  particular 
matter.  Tb\B  object  accomplished,  the  stat- 
ute la  satisfied,  and  tlw  m<ne  recent  dedsdmu 
of  the  court  have  shown  a  d^MMltlon  to 
construe  apadfieattons  liberally  In  favor, 
rather  than  atrlctly  against,  tiie  right  of  the 
moving  party  to  be  heard."  See  Stuart  v. 
Lord  <Cal.)  72  Pac.  142.  This  coort  in  Bcf^ 
nier  v.  Anderson,  70  Pac  1027.  said:  "If  the 
apedflcatitnu  designate  some  particular  fact, 
and  aver  that  It  Is  not  Justlfled  by,  or  not 
sustained  by,  or  contrary  to,  the  erldence, 
fliey  ue  sufficient."  In  the  case  at  bar  the 
main  point  In  question  was  whether  tlie  road 
in  controversy  was  a  public  hi^way  or  a 
inivate  road,  and  whether  it  bad  been 
traveled  toy  fiie  public  for  a  pwiod  of  five 
yean,  and  whether  the  crmsing  in  qnestloa 
was  on  the  land  of  the  plaintiff.  The  speclfl- 
cations  of  the  insufficiency  of  the  evidence 
on  tboae  points  are  clear  and  specific,  and 
could  not  mislead  any  ona  The  BPecl- 
flcatlons  were  sufficient. 

It  appears  from  the  record  ttiat  the  ap- 
pellant corporation  owned  and  operated  a 
transcMitlnaital  railway  line  with  a  ri^t  ot 
way  400  fleet  wide,  200  feet  on  each  dde  cX 
the  center  of  the  track,  which  rallvray 
crossed  Kootenai  county.  It  appears  that  the 
respondent  had  contracted  with  the  Honi' 
bird  Itumber  Company  for  cutting  and  haul- 
ing saw  logs  and  other  timber  at  94.50  per 
thousand  fee^  and  that  he  constructed  a 
losing  road  for  the  purpme  of  hauling  said 
timber  to  Lake  Pend  O*  BetUe.  This  logging 
road  crossed  over  the  line  of  appellant's 
railroad  within  the  confines  of  the  N.  W.  % 
of  section  4,  township  7  N.,  range  1  E.,  Koo- 
tttial  county.  The  railroad,  at  a  point  where 
aald  logging  road  creased  It,  was  tm  a  fill  or 
embankment  about  1%  or  2  feet  high.  Dup- 
ing the  summer  of  1908  the  appellant  ccov 
poration  found  It  necessary  to  make  a  <diange 
In  the  location  of  its  line  of  railroad.  This 
change  of  line  extended  over  a  distance  at 
several  miles  and  across  said  logging  road. 
The  new  and  the  old  lines  of  railroad,  where 
the  logging  road  crosses  them,  are  about  65 
feet  apart,  and  both  are  within  the  cimflneB 
of  a  tract  of  land  owned  by  the  son  of  re- 
spondent, tbroogb  which  tract  of  land  the 
appellant's  right  of  way  extends  400  feet 
wide.  The  new  line  of  railroad,  wbere  the 
logging  road  crosses  It,  was  on  a  fill  nine  txe 
ten  feet  high,  wherras  the  old  line  of  road 
was  on  an  embankment  not  more  than  two 
feet  high.  It  is  alleged  in  the  complaint  that 
the  greater  part  of  the  road  In  question  had 
been  used  by  the  public  generally  for  log- 
ging purposes  for  about  six  years.  It  la  then 
alleged  that  said  logging  road  ran  entirely 
across  the  N.  W.  ^  of  said  section  4,  which 
land  was  owned  by  req>ondent*8  aon,  and 
that  said  son  bad  permitted  him  (respondent) 
to  use  said  logging  road  In  hla  said  opera- 
tions: that  on  or  about  August  11, 1003,  when 
he  was  engaged  In  hauling  logs,  the  app^- 
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Unt  railway  company  cbanged  the  route  of 
Its  roadbed  and  track;  that  at  a  iiolnt  wbara 
■aid  logging  road  oossm  the  same  an  ob- 
■tmctloii,  consisting  of  an  embankment,  was 
erected  and  maintained  across  bis  said  log- 
^g  road,  vtaereby  he  was  prevented  from 
hauling  his  timber  products  for  a  period  ex- 
tending from  about  the  11th  of  Aognat  to 
about  the  let  of  December,  1903.  The  evi- 
dence clearly  shows  that  the  chai^  In  said 
railway  roadbed  was  wholly  within  the  com- 
pany's right  of  way,  and  the  main  question 
for  determtaiatlon  Is  whether  the  said  logging 
road  was  a  public  highway.  While  the  re- 
spondent and  some  of  his  witnesses  testUed 
that  the  public  generally  had  a  right  to  travel 
that  logging  road.  It  Is  clear  from  all  of  the 
evidence  that  It  was  not  a  public  highway 
or  road.  The  evidence  shows  that  the  re- 
spondent himself  did  not  consider  It;  he 
having  placed  a  gate  across  said  road  where 
It  approaches  the  railway  from  the  soutii 
side.  And  It  also  appears  from  the  testi- 
mony that  the  road  in  question  bad  never 
been  used  for  any  other  pniitose  except  that 
of  It^glng;  that  that  part  of  it  north  of  the 
railway  was  built  In  the  spring  of  1900,  and 
that  that  part  south  of  It  down  to  the  reel* 
dence  of  the  respondent  was  buUt  In  the 
summer  of  180^  and  that  portion  from  the 
house  down  to  the  lake  was  built  In  the 
spring  of  1900.  Palmer  hlmstif  stated  to 
others  tba^  If  they  wanted  to  use  the  road, 
they  must  pay  something  for  its  use,  as  It 
cost  quite  a  good  deal  to  keep  up  a  logging 
road.  The  road  overseer  of  the  district  In 
Which  this  road  Is  situated  testified  In  the 
case  tbat  as  road  overseer  he  had  never  done 
any  work  of  any  kind  or  descrlptltm  on  this 
road,  that  It  was  not  a  county  road,  and  that 
he  did  not  call  it  one  of  the  roads  wltbln 
his  district,  and  that  be  had  never  known  a 
road  overseer  or  othw  county  officer  to  do 
any  work  on  that  road,  and  testified  that, 
if  the  road  had  gotten  out  of  shape,  be  would 
not  have  gone  to  Ox  It  as  road  overseer.  He 
further  testified  that  every  one  used  It  thr.t 
wanted  to  for  hauling  logs.  One  witness 
testified  that  the  respondent  kept  this  Urging 
road  In  good  shape.  "He  hired  men  to  keep 
It  In  shape.  It  was  buUt  tor  hauling  logs 
over."  AooOier  witness  of  Ob  plaintiff 
testified  that  there  Is  a  gate  across  this  rood 
between  the  re^ondent's  place  and  the  rail- 
road track,  mis  gate  has  been  there  at  all 
times,  and  was  maintained  there  by  the  re- 
spondent The  respondent  blmself  testified 
tfaat  the  nortfatm  extension  of  this  road  was 
not  a  county  road.  The  evidence  shows  that 
a  record  of  the  public  roads  is  kept  In 
Kootenai  county,  and  no  record  of  the  road 
in  questlra  is  found  theroln.  Another  wlt> 
ness  testified  that  that  part  ot  this  road 
north  of  the  railroad  was  bnlK  for  logging 
purposm  and  none  otber,  and  was  built  In 
1900,  and  that  that  part  of  It  south  of  the 
railroad  was  built  In  the  summer  <a  iSBBt 


and  had  been  used  by  Ur.  Palmar  and  his 
neighbors  for  that  purpose,  and  that  there  1> 
a  fence  between  respondent's  place  and  the 
railroad  track,  and  a  gate  in  the  fence  where 
this  road  enters  his  land.  While  It  Is  shown 
I  that  that  part  of  the  road  south  of  the  rail- 
I  road  had  been  used  by  the  respondent  In 
!  getting  from  his  residence  to  the  county  road, 
I  the  evidence  does  not  show  that  It  was  a 
i  public  road,  although  It  was  used  to  some 
I  extent  by  the  neighbors  of  the  rnqwndent 
I  In  fact,  teklng  the  evidence  altogether,  it  Is 
I  clear  that  said  road  was  not  a  public  hlgh- 
1  way  or  a  county  road.  That  being  true.  It  Is 
i  decisive  of  this  case.    It  therefore  Is  not 
necessary  for  us  In  this  opinion  to  pass  upon 
I  the  several  objections  to  the  instructions 
given  by  the  court.    The  railroad  company 
I  had  the  right  to  change  its  roadbed  and  track 
i  wlthlu  Its  right  of  way,  and  simply  because 
i  the  re^ndent  had  been  bauUng  logs  across 
I  the  railroad  track  at  a  certain  point  where 
1  there  was  no  public  highway  the  railroad 
I  company  could  not  be  held  In  damages  for 
I  raising  Its  track  or  roadbed  at  the  point  in 
I  question. 

It  is  contended  that  the  road  In  question 
1  was  acquired  by  prescription,  having  been 
i  used  by  the  public  for  more  than  five  years. 
I  Section  850,  Rev.  St  Idaho  1887,  is  as  fol- 
lows: "Highways  are  roads,  streets,  alleys 
and  bridges  laid  out  or  erected  by  the  public, 
or  if  laid  out  or  erected  by  others,  dedicated 
or  abandoned  to  the  public."  While  It  may 
be  true  that  the  respondent  dedicated  the 
road  from  his  residence  to  the  railroad  right 
of  way  to  the  public,  the  evidence  does  not 
Justi^  us  In  arriving  at  that  conclusion. 
Conceding  that  he  did  so.  he  had  no  power  to 
dedicate  any  portion  of  the  railroad  right  of 
way  to  the  public,  and  he  himself  testiHed 
that  the  extension  of  this  road  north  of  the 
railroad  right  of  way  was  a  private  logging 
road.  Section  851,  Rev.  St  1887,  as  amended 
by  Sess.  Laws  1898,  p.  12,  provides  that  roads 
laid  out  and  recorded  as  highways  by  order 
of  the  board  of  commissioners,  and  all  roads 
used  as  such  for  a  period  of  five  years, 
provided  tiie  latter  shall  have  been  worked 
and  kept  op  at  the  expense  of  the  public,  or 
located  and  recorded  by  order  of  the  board 
of  commissioners,  are  highways.  Hie  evi> 
dence  clearly  shows  that  the  road  In  qnestloi 
has  not  been  used  by  the  genual  publle 
for  five  years,  and  It  Is  nowhere  shown  tluit 
It  was  worked  and  kept  up  at  the  expense 
of  the  public,  or  that  It  was  located  and 
recorded  by  order  ot  the  board  of  commit' 
sloners  or  dedicated  to  the  public.  The  evt> 
dence  shows  that  It  was  ctmstmcted  and 
kept  in  repair  the  respondent  and  that  he 
malntelned  a  gate  acroes  the  same  against 
the  positive  prohibition  of  the  law  If  It  was 
a  public  road.  It  Is  clear  to  us  from  the 
entiro  record  diat  the  road  In  question  vras 
not  a  public  blgbwayf  and  for  that  reason 
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the  re^ndent  is  not  entitled  to  teeojee  In 
tills  action. 

The  jadgment  Is  reversed,  and  the  cause 
remanded,  wltb  Instradions  to  enter  Judg- 
ment of  dIsmlBsaL  Oosts  are  awarded  to 
appellant. 

STOCKSLAGBB,  0.  J.,  and  An^mTTO.  J. 
concur. 


BBOWN  et  aL  t.  BRAOKINQ  et  aL 
(Sapreme  Court  ot  Idaho.  Jan.  18,  1906.) 

1.  Imjuitction — ^AaBEEifBirrs  or  Pbouotebs — 
Violation. 

Where  It  li  shown  that  B.  and  G.  agree  to 
Incorporate  a  mining  company,  they  to  pay  all 
the  expenses  of  inconioration  and  use  their 
efforts  and  influence  m  the  sale  of  treasury 
stock,  the  proceeds  of  which  are  to  be  used  In 
the  development  of  the  mines,  and  It  is  further 
shown  that  after  such  incorporation  Is  perfected 
and  the  stock  issued  to  the  respective  parties 
B.  sold  17,600  of  his  174,000  ehares,  and  C. 
his  entire  holding  of  174,000  siiares,  a  very 
•mall  portion  of  the  prooeeos  of  which  was  used 
In  the  devel(q>iQent  of  the  mines,  and  there  was 
no  money  In  the  ti-eaeury  for  development  work, 
an  injunction  should  Issue  restraining  the  fur- 
ther sale  of  individual  stock  in  the  corporation 
until  the  treasury  stock  as  agreed  upcm  Is  sold. 

2.  Same — EIvtokkck— SurficmfCT. 

Where  the  evidence  diows  a  disregard  of 
the  contract  entered  into  prior  to  the  organiza- 
tion by  the  promoters  of  a  mining  corporation 
and  the  owners  of  the  mining  claims  forming 
the  bails  for  sneh  corporation,  and  the  prepon-  i 
derance  of  the  evidence  shows  that  treasury 
stock  should  first  be  sold  to  further  develop  the 
property,  and  inst^  of  diapcwing  of  treasury 
stock,  large  holdings  of  the  indiviaual  stock  are 
sold  and  uie  proceeds  not  applied  to  the  develop- 
ment of  the  property.  It  Is  evidence  of  bad 
faith,  and  a  judgment  in  favor  of  the  promoters, 
based  upon  such  evidence,  should  be  reversed. 

(Sylhibus  by  the  Oonrt) 

Appeal  from  IMstrict  Gonrt,  Shosbone 
Ooanty;  Balpb  T.  Morgan,  Jiidg& 

Action  by  Otto  Brown  and  another  against 
Walter  J.  Bracking  and  others.  From  a 
jndgment  for  defendants,  plalntUh  appeal. 
Reversed. 

W.  W,  Woods,  for  appellants.  W.  B.  Hey- 
bnm,  Wm.  H.  Batting,  and  John  P.  Gray,  for 
res^ndeats. 

STOCKSLAGBR,  Gi  J.  From  the  record 
in  this  case  we  gather  the  fbllowing  facts: 
In  October,  1008,  Otto  Brown  and  Emll 
Tomscbe  were  the  owners  of  the  Montana, 
Irene,  Tacome,  and  Tacoma  Fraction  lode 
mining  claims  In  Lalande  and  Placer  Center 
mining  districts,  Shoshone  county,  Idaho. 
That  Walter  J.  Bracing  and  L.  J.  Colnm- 
bns  were  engaged  In  the  mining  brokerage 
business  In  Wallace,  Shoshone  county,  at 
the  time  above  mentioned.  That  about  said  i 
time  nn  agreement  was  entered  into  between 
plaintiffs.  Brown  and  Tomsdie^  and  defend- 
ants Bracking  and  Columbus,  by  the  terms 
of  which  plaintlffB  were  to  deed  all  of  said 
property  to  a  corporation  to  be  organized  un- 
der the  laws  ot  Idaho  by  defendants  at 


their  own  expense,  snch  corporatl<m  to  he 
capitalized  at  1,000,000  shares  ot  the  par  Tal- 
ue  (tf  |1  per  share.  DeCmdants  were  to  pro- 
mote the  sale  and  sell  treasury  vtoA  ot  said 
company  at  a  price  thereafter  to  be  agreed 
upon  tor  sufficient  money  to  keep  &ere\cp- 
ment  work  progressing  upon  the  mining 
dalms.  That  by  reason  of  their  lofloence 
In  promoting  the  sale  of  mines  they  would 
have  no  difficulty  In  di^K»lag  of  treasury 
sto(A  sufficient  to  develop  said  mining  prop- 
erties, so  that  platntUb  would  never  be 
assessed,  and  by  their  ^torte  and  Influence 
they  would,  within  a  few  months  after  the 
organisation  ct  said  company,  make  the 
shares  of  stock  to  be  given  plalnttffs  worth 
26  cents  per  sbara.  They  also  agreed  to  use 
tb^  diligent  efforts  and  ability  to  promote 
the  sale  of  treasury  stock,  and  repreaoited 
that  It  would  be  but  fair,  in  the  o^canixatlon 
of  the  company,  tor  money  to  be  by  them 
expended  and  for  tbeir  labw  la  orgaolzlns 
said  company  and  promoting  the  sale  ot 
treasury  stock,  to  apportion  to  each  of  them 
out  of  the  capital  stock  of  the  company 
174.000  shares  ea<^  and  tiiat  the  apportion- 
ment should  stend,  to  plalntUTs  Otto  Brown 
650,000,  Emll  Tomscbe  100,000,  and  to  the 
said  defendants  174.000^  to  A.  O.  Olson  2,000 
— out  of  which  Brown  was  to  donate  850,000 
shares  and  Tomscbe  60,000,  to  be  known 
as  trrasury  stock,  and  to  be  sold  for  the  pur- 
pose  of  developing  the  property,  ^at,  ray- 
ing on  the  good  faith  and  promises  of  de- 
fndants.  plalntlfTs  agreed  to  such  terms; 
and  pursuant  thereto  the  Laclede  Mining 
Company  was  Incorporated  and  stock  appor- 
tioned according  to  said  agre«nent  All  the 
parties  to  whom  stock  was  issued  undw  tbe 
terms  of  the  agreem«it  woe  directors  for 
the  first  year.  Brown  and  Tomscbe  made 
and  delivered  deed  to  said  corporation  f w 
the  tour  mining  claims.  The  main  consld- 
eratl(»i  for  tbe  conveyance  was  the  promlaes 
of  Bracking  and  Columbus  to  sell  the  treas- 
ury ato^  of  the  company  and  keep  up  devel- 
opment work  on  the  claims,  so  as  to  render 
stock  of  plalntUEs  of  market  valu&  It  Is 
alleged  by  the  agre^ent  that  neither  party 
could  sell  any  undivided  stock,  and  at  request 
of  defendante  an  option  was  granted  to  the 
Shoebone  Abstract  Company  to  sell  100.000 
shares  of  treasury  sto<&  at  8  cents  per  share, 
which  option  was  for  one  year;  that  plain- 
tUTs  kept  all  their  agreementa,  and  defend- 
ants dlsr^rded  the  material  portions  of 
tiielr  agreement  In  that  they  did  not  sell  a 
share  of  the  treasury  stock,  nor  did  tither 
of  them  contribute  anything  of  value  in  woik 
or  mon^  or  anything  to  keep  development 
votk  In  progress  In  either  of  said  claims, 
r  nor  did  eitber  or  both  ^end  In  labor  or 
mon^  in  tbe  Incoriwratlon  of  said  CMupany, 
procuring  books,  stock  certlflcates,  and  seal, 
to  exceed  |iat.  That  said  Bracking  did. 

about  the  day  of   ,  1904,  sell 

16,900  shares  of  hie  individual  stock,  and  Go* 
lumbus,  prior  to  August  1*  1804,  sold  all  of 
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bis  174,000  shares  of  stodc,  and  by  sncb  sale 
each  of  them  more  than  r^mbnned  them- 
selves for  all  labor  or  tooney  expended. 
That  the  conalderatloD  for  which  plalnttffs 
donated  17S,O0O  shares  of  stock  to  defend- 
ants, each  has  wholly  failed.  That  each  of 
said  parties  Is  Insolvent  and  unable  to  re- 
spond In  damages;  that  plalntltte  have  been 
damaged  In  the  stun  of  $20,000;  that  Brack- 
ing has  given  an  option  to  one  Barnard  on 
75,000  shares  of  his  stock  at  the  rate  of  4 
cents  per  share,  and  deposited  said  stock  In 
the  State  Bank  of  Ckunmerce,  to  be  kept  until 
July  1,  1805,  unless  sooner  paid  for  at  the 
rate  of  4  cents  a  share,  and  any  blodc  of 

said  8to<*  In  the  amount  of    shares 

or  over  may  be  taken  out  of  said  bank  at  any 
time  npon  the  payment  of  4  cents  a  share, 
and  83,500  shares  have  been  pooled  by  said 
Bracking  with  defendant  LAclede  Mining 
Company,  Limited,  to  remain  In  the  custody 
of  said  company  nntll  July  1,  1906.  That  said 
Btodt  is  pooled  under  an  agreement  with 
plalntUto  by  said  Bracking,  made  in  1904, 
that  all  th^r  individual  stock  should  be 
pooled  to  enable  the  mining  company  to  sell 
treasury  stock,  yet  defendant  Bracking,  in 
violation  of  the  spirit  of  said  agreem^t,  is 
selling  his  written  promisee  to  deliver  cer- 
tain blotiks  of  the  stock  so  pooled  when  the 
pool  expires,  and  tias  thus  broken  the  price 
of  treasury  stock  to  the  damage  of  plaintiff; 
that  the  only  available  property  of  said  de- 
fendant Bracking  is  said  168,500  i bares  of 
Laclede  Company  stodc,  and.  If  tbe  option  of 
said  Barnard  shonld  be  exercised,  said 
Bracking  would  be  at  liberty  to  withdraw 
4  cmtB  a  share  for  the  stodc  so  takoi  np 
from  the  State  Bank  of  Commerce;  and  said 
Bracking  threatens  to,  and,  unless  restrained, 
will,  dl^nse  of  all  his  Interests  in  tbe  83,- 
500  shares  of  stock  now  In  pool  witb  said 
company. 

The  prayer  is  that  plaintiffs  have  Judg- 
ment against  def^dants  for  the  snm  of 
fao.OOO;  that  all  the  stock  standing  in  tbe 
name  of  defendant  Bracking  be  decreed  to  be- 
long to  plaintiffs ;  that  a  preliminary  In]un<>> 
tlon  Issue  to  restrain  Bradclng  from  in 
any  wise  pelUng  or  Incnmbo'lng  any  of  the 
stock  now  in  pool  with  defendant  mining 
company,  restraining  said  defendant  Brack- 
ing or  said  State  Bank  of  Commerce  from 
paying  Bracing  any  of  the  purchase  price  of 
said  stock  np<m  which  said  Barnard  has  an 
oi>tlon ;  that  the  lAclede  Mining  Oompany  be 
tempOTarily  enjoined  from  delivering  any  of 
said  stock  to  defendant  Bracking,  or  making 
any  transfer  of  said  stock  on  its  books.  The 
separate  answer  of  defendant  Bracking  ad- 
mite  plaintiffs'  ownership  of  the  mining 
claims  as  all^;ed;  that  he  waa  a  mining 
broker  as  alleged.  Denies  that  be  represent- 
ed to  plaintiffs  that  be  would  organize  a  cor- 
poration at  his  expense,  etc.,  as  alleged,  but 
avers  that  about  October  19,  1903.  plaintiffs 
solicited  his  services  In  tbe  promotion  of  a 
corporatloD,  plaintiffs  to  deed  sold  claims 


to  said  corporation,  and  that  It  was  only  at 
plaintiff's  solicitation  that  he  agreed  to 
form  such  mining  company ;  that  pursuant  to 
such  request  be  and  defendant  Columbus 
agreed  to  organise  such  corporation  as  al- 
lied, procure  proper  books,  certificates  of 
stock  and  seal,  at  the  expense  of  defendant, 
promote  the  sale  and  sell  treasury  stock  at  a 
price  thereafter  to  be  agreed  upon  at  a  suffl- 
iAesit  Bxun  to  ke^  development  work  pro- 
gressing upon  said  claims.  Admlte  the  alle- 
gations referring  to  bis  representation  that 
by  means  of  bis  Influence  he  would  have  no 
difficulty  to  disposing  of  said  treasury  stock 
sufficient  to  develop  sucb  property,  so  that 
plaintiffs  should  nev&t  be  assessed;  that  at 
the  time  of  the  agreement  it  was  understood 
that  none  of  them  were  in  a  iMsltlon  to  bear 
tbe  expense  of  deveIo[Hnent  of  such  property. 
Denies  that  he  ever  represented  that  within 
a  few  months  he  would  make  their  stock 
worth  25  cente  a  share,  or  any  fixed  sum. 
Admite  that  be  agreed  to  use  his  diligent 
efforts  and  ability  to  promote  the  sale  of 
treasury  stock,  and  admite  the  division  of 
tbe  stock  allied  was  at  his  suggestion  as  to 
the  shares  he  and  Columbus  should  have  for 
tbe  organization  of  tbe  company,  sale  of 
treasury  stock,  and  money  to  be  by  them  ex- 
pended, etc  Denies  that  there  was  any 
agreement  prohibiting  the  sale  of  individual 
stodc,  or  to  pool  stock.  Allies  It  was  three 
months  after  the  formation  of  tbe  company 
when  defendant  Bracking  proposed  pooling 
Indlvidnal  stock  and  Colnmbua  refused  so  to 
do,  and  on  that  account  no  pool  was  framed. 
Admite  the  option  granted  to  the  Shoshone 
Abstract  Company  alleged,  and  avers  that  it 
was  surrendered  before  tbe  expiration  of 
tbe  year  at  request  of  plaintiffs.  Alleges 
that  all  parties  have  at  all  times  been  at 
liberty  to  dispose  of  their  individual  stock. 
Denies  all  the  other  allegations  of  the  com- 
plaint, and  avers  that  by  and  tfarongh  his 
efforts  tbe  assessment  work  has  been  kept 
up,  that  there  Is  f2,000  in  the  treasury,  that 
he  has  only  sold  16,500  shares  of  his  stock, 
that  he  has  exerted  every  effort  in  the  in- 
terest of  the  corporation,  and  all  bis  acto 
have  been  with  full  knowledge  of  plaintiffs, 
and  for  the  best  Intereste  of  tbe  plaintiffs 
In  the  corporation ;  that  this  action  Is  brought 
to  harass  defendant  and  wrongfully  procure 
his  stocft,  and  Is  the  result  of  a  conspiracy 
between  plaintiffs  and  unknown  persons. 

This  case  was  tried  without  a  Jnry;  find- 
ings and  conclusions  filed  in  favor  of  respond- 
ent; and  Judgment  rendered  and  entered  in 
bis  favor  for  oostiL  Tt»  appeal  Is  tram  the 
Judgment 

Specifications  of  particulars  In  which  the 
evidence  is  Insuffldent  to  snsteln  the  decision 
and  Judgment  herein  are  as  follows :  (1)  It 
is  admitted  In  the  pleadings  that  plaintiffs 
were  the  owners  of  all  the  property  which 
formed  the  basis  of  the  Laclede  Mining  Com- 
pany. (2)  That  through  the  relations  of  de- 
fendante  Bradclng  and  OolumbuSb  tb^  ob- 
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talned  330,000  sfaarea  of  the  stock  of  said 
compan7,  wbtle  plaintiffs  retained  only  250,- 
000.  (3)  Tbat  the  properties  conveyed  to  the 
corporation  were  valuable.  There  Is  no  dis- 
pute of  Browq's  testimony  that  the  property 
was  of  the  value  of  $25,000.  (4)  That  the 
bargain  is  unconscionable  and  against  equity. 
The  allegations  In  the  complaint  that  def^d- 
ants  Bracking  and  Columbus  did  not,  either 
or  both  of  them,  expoid  more  than  ¥120  In 
money  and  work  or  anything,  or  keep  their 
part  of  the  contract,  and  that  both  had  been 
more  than  reimbursed  by  sale  of  stock,  Is 
not  denied  by  either  In  the  answer  or  by 
Bracklng's  testimony,  and  it  was  shown  by 
the  testimony  of  Barnard  that  the  stock  was 
worth  to  tbe  treasury  after  he  took  his  option, 
S  cents  a  share,  and  that  many  shares  had 
been  sold  at  an  average  price  of  12%  craita 
a  share.  (5)  It  was  shown  by  the  pleadings 
and  evidence  as  to  part  of  the  consideration 
by  which  each  of  defendants  Bracking  and 
Columbus  procured  the  large  block  of  stock 
apportioned  him,  bo  as  to  make  the  stock  of 
the  plaintiffs  of  some  value,  that  this  con- 
sideration wholly  failed.  (6)  Tbe  evidence 
shovrs  that  Bracking  was  in  the  office  of 
the  Shoshone  Abstract  Company  when  the 
corporation  was  formed.  Columbus  testified 
that  Bracking  and  said  company  were  In 
partnership  in  the  mlqlng  brokerage  business, 
and  that  at  the  first  meeting  of  the  Laclede 
Mining  Company,  at  tbe  Instance  of  Colum- 
bus and  BradEing,  an  option  was  given  the 
Shoshone  Abstract  Company  for  200,000 
shares  of  treasury  stock,  100,000  shares  at  2 
cents  and  balance  at  8  cents  a  share,  which, 
if  consummated,  would  have  given  these  par- 
ties 550,000  shares  (more  than  half  of  the 
stock)  for  $S,120 — prcq>erty  of  an  undisputed 
value  of  $28,000  and  $5,000  of  which  would 
have  gone  into  the  treasury  of  tbe  company 
for  mining  development  purposes,  not  bene- 
fiting the  plaintiffs,  exc^t  incidentally  as 
development  would  benefit  all  the  parties. 
(7)  The  pr^nderance  of  the  evidence  shows 
that  all  the  parties  to  the  promotion  and 
incorporation  agreed  to  pool  all  their  In- 
dividual stock  until  sufficient  treasury  stock 
had  l>een  sold  to  develop  the  mines,  and 
•that  this  agreement  was  violated  from  the 
beginning  by  both  Bracking  and  Columbus. 
Bracking  does  not  deny  his  Interest  in  the 
sale  by  Columbus  of  all  Columbus*  hold- 
ings. He  testified  In  fact:  "There  were 
many  transactions  between  the  Shoshone  Ab- 
stract Company  and  myself.  Statements 
would  be  handed  me  showing  how  much  the 
company  was  indebted  to  me.  Columbus  sold 
it  all  except  the  9.000  shares  I  transferred  to 
him  to  balance  accounts  when  I  left  tbe 
Shoshone  Abstract  Company."  (8)  That  all 
of  the  admls^ons  In  the  pleadings  and  the 
evidence  support  the  equities  of  the  com- 
plaint, and  show  that  defendant  Bracking 
had  paid  no  consideration  whatever  of  any 
kind  or  nature  for  the  stodi  of  the  Laclede 
Mining  Company  oow  standing  in  his  name 


on  the  books  of  the  cMnpany.  (&)  Tbe  evi- 
dence does  not  sui^rt  the  findings  of  fact 
made  by  the  court  (10)  A  preponderance  of 
evidence  supported  the  all^ations  In  plain- 
tiffs complaint  • 

Counsel  for  respondent  Bracldng  objects 
to  the  form  of  the  assignments  of  error 
at)0ve  set  forth,  for  the  r^son  alleged  that 
"they  do  not  allege  any  ^ror  in  tbe  findings 
of  the  court  below.  They  are  m&elj  a  reci- 
tation of  the  allegations  of  the  ccHnplaint" 
The  purpose  to  be  served  by  requiring  an  as- 
signment of  the  wrors  upon  which  the  appel- 
lant will  rely  In  the  appellate  court  for  a  re- 
versal of  the  Judgment  Is  that  the  respondent 
may  be  Informed  what  Is  to  be  met  to  sastaln 
the  Judgment  It  is  Immaterial  what  lan- 
guage is  used.  If  It  conv^  to  the  re^Kmdent 
the  nec^sary  Information  upon  which  he 
may  prepare  to  meet  the  issue  sought  to  be 
reviewed.  This  question  was  very  recently 
before  this  court  in  the  case  of  Palmo-  v. 
Northern  Pac.  B.  E.  Co.,  83  Pac.  M7.  The 
second  paragraph  of  the  syllabus  says : 
"Where  the  specification  is  sufficient  to  in- 
form opposing  counsel  of  the  grounds  of  the 
alleged  Insuffldency  of  tbe  evidence  to  sup- 
port the  verdict  it  is  suffidoit"  It  occurs 
to  us  that  appellant,  by  his  assignments  ot 
error,  informs  respondent  that  he  desires  to 
have  this  court  review  the  pleadings  and  evi- 
dence, and  ascertain  whether  this  Judgment 
should  be  affirmed  or  reversed.  The  plead- 
ings are  not  complicated,  nether  Is  the  evi- 
dence seriously  conflicting. 

Tbe  contention  of  appellant  Is  that  re- 
spondents Bracking  and  Columbus  did  not 
carry  out  tbe  agreement  entered  into  by  ap- 
pellants and  these  two  respondents;  that 
after  the  organisation  of  the  corporation  and 
the  issue  and  delivery  of  the  stodk  to  the  re- 
spective parties,  which  is  conceded  to  be  as 
alleged  In  the  complaint  the  respondents  dis- 
posed of  large  holdings  of  their  individual 
stock  instead  of  the  treasury  Bto(^  all  of 
which  (400,000  shares)  was  contributed  by 
appellants  tor  tbe  pnrpoee  of  paying  the  ex- 
pense of  organization  of  the  corporation  and 
development  of  the  mines;  that  none  of  the 
treasury  stock  was  ever  disposed,  of  by  re- 
spondents. These  facts  are  not  contradicted, 
excepting  respondent  Bracking  testifies  that 
there  was  no  agreement  to  pool  the  private 
holdings  of  the  members  of  the  corporation, 
(Mr  that  no  Individual  stock  sboold  be  dis- 
posed of  imtil  at  least  half  of  the  treasury 
Bto(ft  was  exhausted.  Bracking  further  tes- 
tified that  he  made  every  reasonable  ^ort  to 
sell  the  treasury  stock,  but  failed.  He  ad- 
mits that  if  the  books  show  he  sold  17,500 
shares  of  his  stock.  It  Is  true.  He  says 
Columbus  sold  all  of  bis  stock.  Columbus 
testifies  that  he  was  engaged  in  the  abstract 
business  in  1903  In  October,  and  after  that 
period  with  the  Shoshone  Abstract  Company. 
He  testifies:  "Q.  What  association  did  you 
have  with  Mr.  Bracking?  A.  We  were  In 
{lartnershlp  In  the  brokerage  business  and 
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promoting  mines.  Bracking  was  not  a  mem- 
ber of  tbe  Sboebtme  Abstract  Company. 
The  Court:  Did  yon  state  tbat  Mr.  Brack- 
ing and  the  Shoshone  Abstract  Company 
were  partners?  A.  Why,  the  Shoehon*  Ab- 
stract Company  and  Mr.  Bracking  were  real- 
ly partners  In  the  brokerage  business.  The 
relation  contlnned  from  July,  1903,  mitll 
January,  1004."  This  Is  all  the  evidence 
glTen  by  Mr.  Oolnmbns,  with  tbe  eiception 
of  some  unimportant  statemrats  with  refer- 
ence to  a  communication  with  appellant 
Brown  relatire  to  a  statement  of  Mr.  Brown 
that  be  did  not  desire  to  make  him  trouble; 
that  he  was  simply  after  Mr.  Brackii^ 
Bracking  testifies  that  he  was  only  an  em- 
ploye of  the  Shoshone  Abstract  Company, 
and  that  "Mr.  Colnmbns  was  mistaken  In  a 
way  when  he  said  he  was  a  partner.  I  was 
an  eniployfi  of  tbe  Abstract  Company  on  a 
commission  basis." 

An  examination  of  the  entire  record  fails 
to  disclose  wberei-.  either  of  the  respondents 
Bracking  or  Columbus  ever  contributed  to 
exceed  toward  tbe  enterprise  In  compli- 
ance with  their  agreement,  and  this  was  In 
tbe  organisation  of  the  company,  the  stock 
books,  seal,  etc.,  necessary  to  Issue  stock  of 
the  corporation.  Soon  after  the  stock  was 
Issued  and  delivered  respondent  Columbus 
disposed  of  his  entire  holdings,  none  of  tbe 
proceeds  of  It  going  toward  tbe  development 
of  tbe  mines  unless  he  contributed  toward 
purchasing  tbe  stock  books,  seal,  etc.,  or  paid 
some  of  tbe  fees  necessary  In  the  organization 
of  tbe  corporation  under  the  laws  of  this 
state.  It  is  shown  that  the  appellant  Brown 
worked  nearly  all  winter  on  the  claims  after 
the  mines  were  incorporated  under  the  name 
of  the  Laclede  Mining  Company.  Brown  tes- 
tifies that  Bracking  and  Columbus  told  him  to 
go  to  som*  grocery  store  and  get  auppiles  oa 
a  note,  "and  I  went  to  Hanes  &  King  and 
told  them  wa  had  Incorporated  a  company. 
They  asked  me  who  the  promoters  were.  I 
told  than,  and  they  would  not  take  their 
note,  but  let  me  have  goods  on  my  own  say 
so,  and  I  got  about  $80  of  supplies  on  my 
own  account  Neither  Bradclng  nor  Colum- 
bus paid  any  part  of  that  bill.  I  paid  it  my- 
self. Columbus,  Bracking,  and  I  had  to  sign 
a  note  together,  the  three  of  us,  for  supplies 
from  the  Coeur  d'Alene  Hardware  Com- 
pany. Neither  Bracking  nor  Columbus  paid 
any  part  of  that  note,  or  me  anything  for 
my  work.  The  uote  was  paid  by  the  com- 
pany tLtt&c  Barnard  took  bold  of  it;  paid  by 
money  out  of  the  company  treasury."  Tom- 
ache  corroborates  Brown  in  all  his  evidence 
with  reference  to  the  obligations  of  Bracking 
and  Columbus  to  Incorporate  tbe  company  at 
Ihelr  own  expense,  do  the  assessment  work, 
sell  treasury  stock,  etc.  It  is  apparent  from 
the  record  that  Columbus  and  Bracking  did 
not  live  up  to  their  agreement  in  an  effort  to 
derelcv  this  property.  After  Incorporating 


the  company  they  began  to  sell  their  indi- 
vidual stock,  and  more  than  reimbursed 
themselves  for  all  tbe  money  they  bad  ex- 
pended. Tbey  did  nothing  toward  develop- 
ing the  mines.  Bracking  says  the  work  has 
been  practically  continuous  since  the  incor- 
poration. With  reference  to  the  Cceiir 
d'Alene  Hardware  Co.,  note  for  $125  for  sup- 
plies to  be  by  that  company  furnished  Mr. 
Brown,  he  says:  "Brown  got  (155,  and 
Columbus  and  I  paid  $30  difference  In  cash, 
and  the  note  was  paid  by  tbe  company." 
This  note  was  paid  by  tbe  company  after  Mr. 
Barnard  assumed  chaige  of  the  property. 
He  describes  tbe  work  since  the  incorpora- 
tion, to  wit:  "One  tunnel  60  feet  one  tun- 
nel In  the  neighborhood  of  200  feet  I  under- 
stand the  lower  tunnel  850  feet  Oet  my 
Information  from  newspaper.  Two  cabins 
built,  cars,  track,  blacksmith  shop,  and  nec- 
essary tools.  The  company  got  the  money 
from  sate  of  treasury  stock  under  Bar- 
nard option."  All  that  can  be  claimed  by 
either  Bracking  or  Columbus  for  develop- 
ment work  since  tbe  organization  of  the  com- 
pany is  tbe  $30  claimed  to  have  been  paid 
for  supplies  furnished  Brown  by  the  C<cur 
d'Alene  Hardware  Company  In  excess  of  the 
note  of  $126.  It  is  not  conttoded  that  BradE- 
ing  or  Columbus  had  anything  to  do  with  In- 
ducing Barnard  to  take  tbe  option  on  the 
property  and  develop  it  by  the  sale  of  the 
treasury  stock  or  his  private  means.  It  la 
shown  by  the  reotnrd  that,  since  Barnard  aa- 
sumed  control  ot  the  property,  old  debts  of 
the  company  have  been  paid  and  a  large 
amoui^  of  develQpmttLt  work  done;  that  the 
treasary  stock  baa  beoi  selling  at  an  ava>age 
price  of  13  cents  a  sharfc  Mr.  Barnard 
says:  **At  the  tUne  I  was  n^otlatbig  for 
this  <vtIon  on  Laclede  stodk  Mr.  Bracking 
tokt  me  be  was  hard  up  tot  mon^;  that 
the  price  was  cheap,  and  be  wanted  me  to 
taxe  20,000  shares  of  his  stock  and  pay  him 
$400  for  It  I  poaltlTaiy  refused,  and  said,  I 
intended  to  use  the  nton^  hi  buying  treaaury 
stock  to  develop  tbe  profitety.  That  was  be- 
fore I  took  bold  of  tbe  prt^voly.''  Thus  it  la 
shown  that  Mr.  Bracking  as  well  as  Mr. 
Columbus,  seems  to  have  been  more  interest- 
ed in  disposing  ct  his  Individual  stock  than 
the  treasury  stock  of  the  company  for  the  de- 
velopment of  tbe  property.  If  he  Influenced 
the  sale  of  treasury  stodc,  it  must  go  toward 
the  development  of  the  mine;  If  private 
stock,  the  proceeds  were  his. 

From  all  tbe  evidence  In  this  case  we  are 
unable  to  find  anything  that  indicates  good 
faith  ou  the  part  of  Bracking,  and  we  cannot 
affirm  the  judgment  of  tbe  district  court 
Judgment  reversed,  and  cause  remanded  to 
lower  court  for  new  triaL  Costs  to  appel- 
lant 

AILSHIE  and  SULLIVAN,  JJ..  concur. 
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KERN8     MORGAN,  Jodge,  at  al. 

CALIFORNIA  CONSOL.  MIN.  CO.  SAME. 
(Supreme  Court  of  Idaho.  Dec  20,  1905.) 

1.  Monon— Ex  PABTK  Obdkb— AppucATion 

OF  STRAnOEB. 

Where  a  stranirer  to  an  action  or  proceed- 
ing, who  has  not  interrened,  and  has  never  been 
made  a  party  by  order  of  court,  or  in  any  man- 
ner recognized  by  the  8$atnte  or  rulei  of  prac- 
tice, files  a  petition  and  obtains  an  ex  parte 
order  without  notice  to  any  of  the  original  par- 
ties to  the  action  or  proceeding,  or  any  person 
Interested  therein,  held,  that  tibe  order  so  pro- 
cured is  a  nullity  and  void. 

[Bd.  Note. — For  cases  in  point,  see  vol.  85, 
Gent  Dig.  Motions.  SS  13.  14.] 

2.  Same — Vacatikg — TniK  or  Appuoatioit. 

The  provisions  of  section  4229,  Rev.  St 
18S7,  that:  "The  court  may  likewis^  in  its 
discretion,  after  notice  to  die  adverse  par^, 

*  *  *  relieve  a  party  or  his  legal  riq>T«senta- 
tlve  from  a  judgment,  order  or  other  proceed- 
ing taken  against  him  through  his  mistake,  in- 
advertence, surprise  or  excusable  neglect;  and 

*  *  *  may  grant  the  relief  upon  application 
made  within  a  reasonable  time,  not  ezceedlns 
six  months  after  the  adjournment  of  the  term 
do  not  apply  to  judgments  and  orders  which 
show  upon  their  face  that  they  are  nullities  and 
void,  and  in  such  case  the  void  order  may  b< 
vacated  after  the  lapse  of  -more  than  six  months 
after  adjonmment  of  the  term. 

[SM.  Note.--For  cases  In  point  see  voL  SO, 
Gent  Dig.  Judgment  i  739;  vol.  35,  Gait  Dig. 
Motions,  S  78.1 

S.  Afpbal — Rbuand — Law  of  the  Cabb. 

After  a  case  wherein  the  district  court 
granted  a  perpetual  injunction  has  been  reversed 
on  appeal,  and  the  injunction  ordered  dissolved 
by  the  appellate  court,  the  district  court  has  no 
power  or  authority  to  again  Issue  an  order  in 
the  same  case  which  will  have  the  same  effect, 
for  a  time  at  least  as  the  orglnal  Judgment 
which  has  been  reversed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  H  4061-4666.] 

(SyllabuB  by  the  Court) 

Original  applIcattoD  A.  O.  Kenu,  recelT- 
er  of  the  pn^jerty  of  the  Coenr  d'Alene  Bank, 
InsolTenl;  to  review  the  action  of  Htm.  R.  T. 
Morgan,  district  Judge,  In  making  an  ordo' 
recalling  an  execution  and  reetraltilng  Its 
further  execution.  Order  racated  and  an- 
nulled. Also  orlgliial  application  by  the  Call* 
fimUa  Gcmaolldated  Mining  Company,  a  oor- 
poratlon,  tor  a  writ  of  certiorari  to  review 
the  action  ot  Bxm.  R.  T.  M«gan,  district 
Ju^e,  In  mafcli^  an  order  vacating  and 
setting  aside  a  prevlons  void  order.  Writ 
qnaehed. 

This  Is  a  continuation  of  the  case  of 
California  Consolidated  Mining  Company  v. 
Manley,  heretofore  decided  by  this  court 
and  reported  Id  81  Pac.  50.  While  that  case 
was  pending  in  this  court  on  appeal,  Joseph 
P.  Keane  filed  bis  petition  In  the  district 
court  In  and  tor  Shoshone  county,  as  manage 
of  the  California  Consolidated  Mining  Com- 
pany, and  on  its  behalf  praying  for  an  order 
permitting  his  company  to  dep<«It  the  sum 
of  $6,000  with  the  court,  or  In  such  bank  as 
the  court  might  designate,  and  subject  to 
the  control  and  orders  of  the  court  to  be 
applied  on  certain  conditions,  In  full  payment 


and  satistectlon  of  the  Judgment  and  Ilea 
h^d  by  Abner  Q.  Kems,  as  receiver  ot  the 
Coeur  d'Alene  Bank,  against  George  B.  Mc- 
Aulay  and  Tan  B.  De  Lasbmutt  This  judg- 
ment held  by  the  receiver  was  for  the  sum 
of  $68,950.76,  besides  interest  Keane's 
petition  was  mtltled:  "Qeo.  B.  McAulay  and 
Van  B.  De  Lashmutt,  Plaintiffs,  v.  The  Coeur 
d'Almie  Bank,  Defendant.  In  the  Matter  of  the 
Recelvmhip  of  the  Coeur  d'Alene  Bank,  a 
Corporation  and  Insolvent  Debtor."  In  this 
petition  Is  set  out  considerable  of  the  history 
of  the  litigation  as  narrated  la  California 
Consolidated  Mining  Company  v.  Manley, 
supra,  and  especially  the  order  of  June  24, 
1901,  made  by  Hon.  A.  R.  Maybew,  district 
jud^,  authorizing  a  compromise  and  settle- 
ment of  the  claim  of  the  receiver  against 
McAulay  and  De  Lashmutt,  for  the  sum  of 
$6,000.  The  petitions-  then  states  that  Kkhs, 
the  receiver,  had  appealed  to  the  Supreme 
Court  from  the  order  and  Judgmmt  granting 
a  perpetual  Injunction  against  the  sale  of 
the  thlrteen-slxteenths  Interest  in  the  Califor- 
nia lode  claim,  and  that  the  appeal  was 
then  pending  in  the  Supr^e  Court,  and 
that  the  entire  outstanding  Indebtedness  of 
the  Coeur  d'Alene  Bank  was  at  that  time 
less  than  $6,000.  Here  follows  the  prayer  of 
this  extraordinary  petition:  "Your  petitioner 
therefore  respectfully  prays  that  the  court 
will  make  an  order  tliat  wheuever  the  said 
California  Consolidated  Mlnii^  Company 
shall  deposit  the  sum  of  $6,000,  In  such  bank 
or  banks  as  the  court  may  direct,  said  sum 
to  be  and  remain  in  said  bank  or  banks, 
subject  to  the  order  of  the  court  until  the 
final  det^mlnation  of  the  appeal  in  the  case 
of  the  California  Consolidated  Mining  Com- 
pany, a  Corporation,  v.  Charles  Manley,  as 
Sheriff,  etc.,  and  Abner  G.  Kems,  Receivo-, 
etc.,  and  In  event  the  courts  finally  decide 
that  the  said  Coeur  d'Aloie  Bank  has  any 
Interest  or  lien  upon  the  said  Callfcmla  lode 
mining  claim  or  any  part  thereof  by  virtue 
of  the  said  pretended  judgment  in  the  case 
of  Abner  O.  Kems,  Receiver  of  the  Property 
of  the  Coeur  d'Alene  Bank.  v.  6eo.B.  McAulay 
and  Van  B.  De  Lashmutt  said  case  being 
numbered  1,760,  then  the  said  sum  of  $6,000 
shall  be  turned  over  to  and  received  toy 
said  receiver  or  his  successor  in  office  as 
payment  in  full  of  all  claims,  liens,  or  judg- 
ments, If  any  thra-e  be,  of  the  said  Coeur 
d'Alene  Bank  against  the  said  California 
lode  mining  claim,  and  against  all  property 
of  the  said  California  Consolidated  Mining 
Company  or  Its  grantees  or  successors  In 
interest.  That  during  the  time  that  said 
sum  of  $6,000  is  so  deposited  In  the  bank  it 
shall  be  in  the  custody  of  the  court,  and  not 
subject  to  attachment,  liens,  or  executions 
of  any  kind  or  nature,  and  in  case  the  judg- 
ment of  the  district  court  in  the  case  of 
California  CiHisolldated  Mining  Company  v. 
Charles  Manley,  etc.,  and  Abner  O.  Kems, 
Receiver,  etc.,  be  affirmed  in  the  Supreme 
Court  of  this  state,  then  said  sum  of  $6,000 
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•o  deposited  shall  be  Immediately  delivered 
to  the  said  California  Consolidated  Mining 
Company  or  its  assigns.  That  as  soon  as 
said  deposit  Is  made  of  the  said  sum  of  $d,000, 
as  may  be  directed  by  the  court,  It  shall 
release  the  said  California  lode  mining  claim, 
and  all  the  property  of  the  said  California 
<;onsoIldated  Mining  Company,  from  all 
claims,  liens,  and  jndgmmts,  whether  valid 
or  Invalid,  now  claimed  or  hereafter  to  be 
claimed  by  the  said  A.  G.  Kerns,  receiver  of 
the  Bflld  Coeur  d'Alene  Bank,  in  favor 
said  bank,  and  shall  enable  the  said  Califor- 
nia Consolidated  Mining  Company  to  transfer 
the  said  property  free  from  all  claims,  liMia, 
or  judgments  of  the  said  Coeur  d'Alene 
Bank.'- 

This  petition  was  filed  January  7,  1906, 
and  Immediately,  without  notice  to  any  one, 
an  order  was  made  and  filed  by  the  district 
Judge  in  substantial  conformity  with  the 
prayer  of  the  petition.  Thereafter  the  case 
of  the  California  GwiBOlldated  Mining  Com- 
pany V.  Manley  was  argued  and  submitted 
In  this  court,  and  on  May  8th  an  opinion  was 
filed  and  Judgment  entered  reversing  the 
judgment  of  the  lower  court  A  petition  for 
rehearing  was  filed,  and  on  June  6th  a  fur- 
ther opinion  was  filed  denying  the  re^mnd- 
ent  a  rehearing.  In  the  meanwhile  neither 
Keane  nor  the  California  Consolidated  Min- 
ing Cmnpany  had  deposited  the  f 6,000  which 
lie  bad  secured  leave  to  deposit  in  satisfac- 
tion and  liquidation  of  the  receiver's  judg- 
ment against  McAulay  and  De  Lashmutt 
Thereafter,  however,  and  on  July  3d,  It  ap- 
pears that  this  money  was  deposited  with 
the  First  National  Bank  of  Wallace,  with 
Instructions  that  the  same  be  held  for  the 
period  of  60  days  from  June  28th,  subject 
to  the  order  of  the  district  court  of  the 
First  judicial  district  On  Jnne  23d  A.  O. 
Kerns,  the  receiver,  made  and  filed  his  affida- 
vit stating  tbat  be  never  had  had  any  notice 
of  the  (Hiler  of  January  7th,  and  tbat  the 
first  he  ever  heard  of  such  order  was  on  the 
^te  be  made  this  affidavit  On  Jnne  26th 
Kerns  filed  a  further  affidavit  stating  tbat 
-on  the  latter  date  he  had  a  conversation 
with  the  president  of  the  First  National  Bank 
•of  Wallace,  and  that  he  was  Informed  that 
op  to  that  time  no  deposit  had  been  made 
under  the  order  of  January  7th.  These  affl 
davits  were  submitted  to  the  district  judge^ 
and  be  thereafter  made  an  ordor  vacating 
and  setting  aside  the  order  of  January  7th, 
which  order,  vacating  the  original  order  of 
January  7th,  was  filed  Augnat  1st  In  the 
meanwhile  the  remittitur  In  the  case  of  the 
California  Consolidated  Mining  Company  t. 
Manley,  supra,  bad  gone  down,  and  on  August 
1st  the  district  Judge  filed  his  findings  of  fact 
and  conclusions  of  law  and  judgment  in  con- 
formity with  the  Judgment  of  this  court 
Thereafter,  and  on  the  31st  day  of  August  the 
California  Consolidated  Mining  Company  ap- 
plied to  and  received  from  Mr.  Chief  Justice 
8TOOKSLAGQR,  of  this  court,  a  writ  of  erm 


to  the  Supreme  Court  of  the  state  of  Idaho  for 
a  review  of  Its  judgment  by  the  Supreme 
Court  of  the  United  States,  and  on  tbat 
date  the  Chief  Justice  approved  the  usual 
cost  bond  required  on  the  granting  of  such 
writs.  On  August  11th  a  writ  of  execution 
was  Issued  out  of  the  district  court  In  and 
for  Shmhone  county  In  the  case  of  Abner  G. 
K^ns,  Recelvor,  v.  Geo.  B.  McAnlay  and 
Van  B.  De  Lashmutt,  and  was  placed  In  the 
hands  of  the  sherlfT  of  Shoshone  county,  and 
by  him  levied  on  the  thirteen-slxteentbs  In- 
terest of  the  California  lode  claim,  and  the 
same  was  noticed  for  sale  on  September  6th. 
The  sale  was  postponed  from  time  to  time 
by  order  of  the  court,  etc,  until  October  6tb. 
About  September  13th  Kerns  prepared  and 
filed  a  further  petition  In  the  original  case 
of  Kerns,  Receiver,  v.  McAulay  and  De  Lash- 
mutt again  setting  forth  the  history  of  the 
case  and  the  reversal  of  the  judgment  of  the 
lower  court  in  the  case  of  the  California  Con- 
solidated Mining  Company  v.  Manley,  and 
the  further  fact  that  a  writ  of  error  had 
theretofore  been  sued  out  of  the  Supreme 
Court  of  the  United  States  to  review  the 
judgment  of  the  Supreme  Court  of  Idaho; 
and  after  reciting  the  various  steps  and 
transactions  In  detail  the  petition  closes  with 
the  prayer  that  the  execution  Issued  on 
At^st  nth  be  recalled  pending  the  final 
determination  of  the  case  of  the  California 
Consolidated  Mining  Company  v.  Manley,  and 
otb^  In  the  Supreme  Court  of  the  United 
States. 

After  a  hearliv  on  ttiJs  petition  the  dis- 
trict Judge,  on  Septente  28d,  made  his  order 
reoilllng  the  execution,  which  mder  Is  as 
follows; 

"Now,  therefore,  it  ii  by  the  court  ordered 
that  said  execution  beretoftoe  issued  in  the 
above-entitled  action  be,  and  tlie  same  la, 
hereby  recalled,  and  the  sheriff  of  the  coun^ 
of  Shoshone,  state  of  I6a.ho,  is  herdiy  directed 
to  return  said  execution  to  the  clerk*!  office 
of  tills  court,  and  to  refrain  from  selling  or 
attonptiiig  to  ata  said  California  lode  mining 
claim,  mineral  anrrey  No.  1.668,  or  any  in- 
terest therein,  until  the  further  order  of 
this  court,  tlie  foregoing  order  to  be  effective 
upon  the  execution  and  flltng  of  the  super- 
sedeas, as  provided  by  the  Revised  Statutes 
of  the  United  States ;  and  it  is  further  orders 
ed  that  the.  sale  heretofore  postponed  until 
September  1906,  be  again  postponed  for 
10  days  from  said  September  26.  1005,  in 
order  that  the  supersedeas  above  mentioned 
may  be  secured  and  filed.** 

On  October  6th  the  California  OonBolldated 
Mining  Company  filed  with  the  clerk  of  the 
district  court  In  and  for  Shoshone  county  u 
undertaking  In  the  case  ol  "California  Oast- 
Bolidated  Mining  Company,  a  Corporation, 
Plaintiff,  T.  Ghas.  Manley,  as  Sheriff  <tf  Sbo- 
alione  OoontTi  State  of  Idaho,  and  Abner 
O.  Kerns,  as  Receiver  of  the  Property  oC 
the  Coeur  d'Alene  Bank,  Oefendanta,**  which 
bond  18  aa  followa: 
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"Know  all  men  by  these  presents,  that  the 
CallfArnta  Consolidated  Mining  Company,  a 
corporation,  as  principal,  and  the  D.  S.  Fi- 
delity and  Guaranty  Co.,  as  surety,  are  held 
and  firmly  bound  unto  the  above-named  de- 
fendants and  respondents,  Chas.  Manley,  as 
sheriff  of  Shoshone  county,  state  of  Idaho, 
and  Abner  G.  Kerns,  as  receiver  of  the  prop- 
erty of  the  Coeur  d'AIene  Banl£,  In  the  penal 
sum  of  $11,000.  For  the  payment  of  the 
same  well  and  truly  to  be  made,  we  hereby 
bind  ouraelTea,  oor  heira,  successora  or  ob- 
signs  Jointly  and  severally  firmly  by  these 
presents. 

"The  condition  of  this  obligation  is  anch 
that  whereas  said  plaintiff  has  appealed  to 
the  Supreme  Court  of  the  state  of  Idaho 
from  a  Judgment  and  decree  made  and  Alter- 
ed herein  on  the  lat  day  of  August  A.  D. 
190S,  in  favor  of  the  defendants  and  against 
the  plaintiff,  and  has  applied  to  the  court  for 
an  ord^  fixing  the  amount  of  txmd  to  be 
furnished  by  said  plaintiff  on  a  stay  of  ex- 
ecution In  accordance  with  section  4813  of 
the  Revised  Statutes  of  Idaho,  and  the  court 
having  fixed  said  bond  In  the  sum  of  $11,000: 

"Now,  therefore,  If  the  said  plaintiff  and 
appellant  shall  not  commit  or  suffer  to  be 
committed  any  waste  In  or  upon  the  Cali- 
fornia lode  mining  claim,  situate  In  Placer 
Center  mining  district,  Shoshone  county, 
Idaho,  and  will  pay  the  value  of  the  use  and 
occupation  of  said  property  from  the  time 
of  said  appeal  until  the  delivery  of  possesion 
thereof  pursuant  to  the  judgment  and  order 
of  the  Supreme  Conrt  of  the  state  of  Idaho, 
not  exceeding  the  sum  of  $11,000,  then  and 
in  that  event  this  obligation  to  be  nnll  and 
void,  otherwise  to  remain  in  foil  force  and 
effect" 

After  the  filing  of  this  bond,  and  on  the 
same  date,  the  district  Judge  made  the  fol- 
lowing order: 

"Whereas,  an  execution  was  heretofore  Is- 
sued in  the  above-entitled  action,  directing 
the  sheriff  of  the  coxmty  of  Shoshone,  state 
of  Idaho,  to  sell  an  undivided  thlrteen-alx- 
teenths  tntereist  in  the  California  lode  mining 
claim,  situate  In  Placer  Center  mining  dis- 
trict county  of  Shoshone,  state  of  Idaho,  and 
said  sheriff  has  advo'tlsed  the  said  Interest 
for  sale  at  public  auction  on  October  Qth, 
1905;  and  whereas,  the  satd  Interest  is  claim- 
ed by  the  California  Consolidated  Mining 
Compauy,  and  the  said  Callfomla  Consoli- 
dated Mining  Company  has  appealed  to  the 
Supreme  Court  of  Idaho  from  the  Judgment 
and  decree  made  by  this  court  and  filed 
August  1, 1905,  In  the  case  of  California  Con- 
solidated Mining  Company  v.  Charles  Mau- 
ley, as  Sheriff  of  the  County  of  Shoshone, 
and  Abnw  O.  Kerns,  as  Receiver  of  the 
Property  of  the  Coeur  d'AIene  Bank ;  and 
whereas,  a  stay  of  proceedings  has  been 
granted  in  said  action  pmdlng  such  appeal  on 
the  flllng  of  a  stay  bond  In  the  sum  of  $11,- 
000,  in  accordance  with  the  provisions  of 
section  4813  of.  the  Revised  Statutes  of  { 


Idaho,  and  said  bond  having  been  filed  and 
approved  by  this  court:  Now,  therefore,  it 
Is  by  the  court  ordered  that  said  executloa 
heretofore  issued  in  the  above-entitled  action 
be,  and  the  same  is,  hereby  recalled,  and  the 
sheriff  of  the  county  of  Shoshone,  state  of 
Idaho,  is  hereby  directed  to  return  said  ex- 
ecution to  the  clerk's  office  of  this  court,  and 
to  refrain  from  selling  or  attempting  to  sell 
said  California  lode  mining  claim,  mineral 
survey  No.  1,608,  or  any  interest  therein,  until 
the  final  determination  of  the  appeal  in  the 
case  of  the  California  Consolidated  Miolns 
Company  v.  Charles  Manley,  as  Shwlff  of 
the  County  of  Shoshone,  State  of  Idaho,  and 
Abner  G.  Kerns,  as  Receiver  of  the  Propo-ty 
of  the  Coeur  d'AIene  Bank,  to  the  Suprone 
Court  of  Idaho.  Dated  this  eth  day  of  Octo- 
ber, A.  D.  1905.    R.  T.  Morgan,  Judge." 

On  application  of  Abner  G.  Kerns,  r^ 
celver,  filed  In  this  court  October  16th,  a 
writ  of  certiorari  was  Issued  to  review  the 
action  of  the  district  Judge  In  making  the 
foregoing  order  of  October  6th.  On  petition 
of  the  California  Consolidated  Mining  Com- 
pany, filed  in  this  court  October  31st  » 
writ  of  certiorari  was  Issued  to  review  the 
action  of  the  district  Judge  In  making  his  or- 
der of  August  1st  vacating  and  setting  aside 
the  order  of  January  7th.  The  hearings  on 
the  return  to  both  writs  were  had  at  the 
same  time,  and  the  questions  involved  are 
so  Intimately  related  that  we  will  dispose  of 
both  cases  In  cms  t^infoa. 

J.  H.  Forney,  W.  W.  Woods,  John  P.  Gray, 
and  H.  S.  Or^cray.  for  plataitlfl  Kenu.  W. 
B.  Borah,  M.  A.  Folsom,  A.  H.  Featherstone, 
and  Hamblen,  Lund  &  Gilbert,  for  plaintiff 
California  CodboL  HUl  Oa 

AtLSHIB,  J.  (after  making  the  statement 
of  facts).  Keane  and  the  California  Consoli- 
dated Mining  Company  were  total  strange 
to  the  case  of  Kerns,  Becelvw,  v.  McAuIay 
and  De  Lashmntt  and  to  recognise  their 
right  or  that  of  any  otho"  stranger  to  the 
proceeding,  to  come  In  by  petiti<m  or  others 
wise,  without  notice  to  the  receiver  w  any 
one  Interested  In  the  proceeding,  and  pro- 
cure an  ex  parte  order,  Uke  the  we  of  Jan- 
uary  7th,  affecting  the  entire  assets  of  the 
insolvent  estate,  wonld  tw  pormittiiv  a  prac- 
tice contrary  to  every  principle  of  law  and 
Justice,  and  too  dangerous  to  be  tolerated  for 
a  moment  The  petitioner  had  no  stand- 
ing In  the  proceeding,  and  could  not  rl^tfnl- 
ly  obtain  a  standii^  without  notice  and  an 
order  of  conrt  allowing  him  to  become  a 
party  or  to  Intervene^  The  receiver,  acting 
under  dlrecti<m  and  antborlly  of  the  conrt 
is  the  legal  re^fresentettTe  ctf  the  Insolvent 
bank,  and  as  such  Is  the  parly  whose  duty  It 
Is  to  know  the  con^tl<m  of  tin  business  and 
affairs  of  the  insolvent  estata  He  Is  pre- 
sumed to  be  better  Informed  as  to  tbe  debts 
and  liabilities  outstanding  against  tiw  Insol- 
T&it  estate,  and  the  orders  and  Judgments 
necessary  tor  Its  protection,  than  a  mart  In- 
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tmdor  and  Interloper,  whose  petition  shows 
opon  its  face  that  his  mtlre  Interest  Is  per^ 
aonal  and  private  and  adverse  to  the  Intoests 
represented  by  the  receiver.  An  order  made 
under  the  conditions  and  drcmnstances  ac- 
fiompanybig  the  oe<iet  of  January  7th,  1906« 
la  and  was  void  from  the  beginning. 

It  Is  contended,  however,  by  oonnsd  tw  the 
<3allfi)mla  OmsoUdated  HlMng  Gompaby, 
that  the  order  of  Angnst  1st,  vacating  and 
■etUng  aside  tl»  order  of  January  7th.  was 
void  and  In  oEcess  of  tba  jurlsdletlcHi  the 
court  making  It,  for  tho  rees^ii  that  It  was 
made  more  than  six  monUis  after  the  ad- 
Joomment  of  the  term  of  court  at  whUdi  ttie 
original  order  was  made,  and  without  notice 
to  the  Oallforaia  Gmnpany  or  Keane.  Sec* 
tlon  4229,  Bev.  St  1S87,  provides,  Inter  alia: 
^Tbe  court  may  likewise,  in  Ite  dlseretlcni, 
after  notice  to  the  adverse  party  •  *  • 
relieve  a  party  cff  his  legal  representative 
from  a  Judgment,  order  or  other  proceeding 
taken  against  him  through  his  mistake,  Inad- 
vertence, surprise  or  ezcnsable  neglect;  and 
*  *  *  may  grant  the  relM  upon  ai^Uea- 
tlon  made  within  a  reasimable  tlme^  not  ex- 
ceeding six  months  after  the  adjournment 
of  the  term."  We  do  not  think  this  provi- 
sion of  the  statute  applies  to  Judgments  and 
orders  which  were  nullities  and  void  from 
the  beginning,  and  so  appear  on  their  face. 
People  V.  QreesM,  6  Am.  8t  R«p.  448,  and 
note;  Id.,  le  Pac  107.  Kotice  Is  required, 
undw  section  ^£28,  supra,  to  "the  adverse 
part7."  "Adverse  party,"  as  tSen  used, 
must  mean  a  party  to  the  original  actlcm  or 
proceeding,  or  one  who  has  bem  brought  in- 
to the  case  by  order  of  court,  or  one  who 
has  been  allowed  ordw  of  court,  to  Inter- 
vale or  become  a  party  plalntlfl  or  defendant 
In  the  action  as  originally  Institnted.  Here 
neither  Keane  nor  the  Oallfomia  Consoli- 
dated Mining  Ocnnpany  became  a  party  to 
the  proceedtav  In  any  mannor  known  to  the 
statute  or  rulea  of  practice  and  was  not. 
with  ntamca  to  the  order  of  January  7th, 
ffitltled  to  notice  and  consideration  as  an 
adverse  party.  Keane  did  not  seem  to  think 
It  necessary  to  notify  ttie  receiver  that  he 
would  apply  for  the  order  of  January  7th, 
but;  aftw  making  himself  a  party  to  ttie 
case  without  notice  to  or  consent  of  any  one, 
he  concludes  that  he  Is  an  "adverse  party," 
and  that  the  order  be  thus  obtained  should 
not  be  vacated  or  set  aside  without  first  noti- 
Qrlng  him;  and  thia,  too,  aftw  he  or  his  com- 
pany has  failed  to  deposit  the  money  In 
the  bank  in  compliance  with  the  order  he 
thus  procured.  Litigation  usually  snbjecte 
the  moving  party  to  the  risks  of  losing,  as 
well  as  affording  him  the  chances  of  winning; 
but  not  so  with  this  company.  It  was  pro- 
ceeding altogether  on  the  chances  of  winning 
without  the  risks  of  losing.  If  It  could 
win  on  appeal.  It  did  not  propose  to  live  up 
to  the  compromise  agreement,  but,  If  it  iost 
OD  appeal,  then  It  proposed  to  compel  the 
recelvw  to  Ure  19  to  the  agreement  to  cimi- 


promlse  a  $68,000  Judgment  Aw  |6,000  after 
over  two  years  of  litigation.  We  conclude  that 
the  order  of  January  7th  was  unauthorized 
and  void,  and  the  court  had  the  power  to 
vacate  and  set  aside  such  order  on  his  own 
motion  or  at  the  instance  of  any  person  af- 
fected HiVKby  at  any  time  the  matter  might 
be  called  to  his  attention. 

Passinft  now,  to  a  consideration  of  the  or- 
der oi  October  6th,  we  find  that  the  effect 
thereof  Is  to  enjoin  the  collection  of  this 
^,000  Judgmoit  or  any  part  thereof  out  of 
die  thirteoi-sixteentfas  interest  in  the  Oati- 
fomla  lode  claim  until  sudi  time  as  the  case 
of  the  California  Consolidated  Hinli^  Com- 
pany V.  Uanley  et  aL  shall  be  at^dn  beard  and 
finally  detomined  in  thte  court  on  aHieal. 
There  has  bem  no  pretense  made  at  giving  a 
supersedeas  bmd  In  the  appeal  case  <m  the 
writ  of  error  from  tiie  United  States  Su- 
preme Court  to  tills  court  as  provided  by 
secUon  1007,  n.  &  Gomp.  St  1901,  and  that 
question  does  not  theref<n«  enter  Into  the 
consideration  of  the  present  casb.  In  the 
California  Consolidated  Case  the  trial  court 
b^d  tiliat  tba  plaintiff  was  an  Innocmt  pur- 
chaser of  the  thlrteen-slzteoitha  Interest  In 
the  Callfcwnla  lode  claim,  and  entered  a  de- 
cree perpetually  enjoining  and  restraining  a 
sale  thereof  undo*  encatl<m  iasned  In  the 
case  of  Kerns,  Receiver,  v.  McAuIay  and  De 
lAshmutt  On  appeal  tills  court  held  that 
the  California  Consolidated  Company  was 
not  an  innocent  purchaser,  but  that  the  sale 
had  been  made  in  fraud  of  the  creditors  of 
the  Goeur  d'AIoie  Bank,  Insolvent  of  which 
Kerns  Is  receiver.  The  Judgmrait  and  man- 
date of  this  court  was  aa  follovra:  "The  per- 
petual Injunction  Is  dissolved,  and  the  cause 
Is  remanded,  with  dlrecticms  to  the  trial  court 
to  make  fli^Iings  and  ^ter  Judgment  In  ac* 
cordance  with  the  views  herein  expressed." 
The  trial  court  In  compliance  with  the 
Judgment  of  this  court,  made  and  entered 
findings  and  Judgment  against  the  Calltor- 
nia  Company  and  in  favor  of  the  receiver, 
and  it  appears  tiiat  the  company  appealed 
from  the  Judgment  so  made  and  entered,  and 
the  court  fixed  the  amount  of  a  supersedeas 
bond  to  be  given  under  section  4813,  Bev.  St 
1887,  and  a  btHid  to  accordance  therewith 
was  executed,  filed,  and  approved  October 
eth,  whereupon  the  order  complained  of  by 
the  receiver  was  made  and  entered  by  the 
trial  Judge.  This  practice  and  procedure 
would  be  regular  and  proper  to  a  case  that 
has  not  already  been  passed  iqwn  and  dis- 
posed of  on  appeal;  but  here  the  case  had 
already  heea  heard  and  determined  on  ap- 
peal, and  this  court  had  dissolved  the  tojnnc- 
tlon  and  held  that  the  thlrteen-^teenths 
Interest  In  the  California  lode  claim  pre- 
viously levied  upon  by  the  sheriff  under  his 
writ  In  case  of  Korns,  Becelver,  v.  HcAulay 
and  De  Lashmutt  was  aubject  to  sale  under 
that  writ  Now,  to  allow  the  district  court 
to  again  delay  the  execution  of  that  writ 
indefinite  by  recalling  the  same  until  such 
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time  as  another  appeal  can  be  prosecuted, 
heard,  and  determined  In  tbe  same  case, 
would  amount  to  trifling  with  final  Judg- 
ments and  decrees,  and  Justly  bring  tlie  ad- 
ministration of  the  law  Into  reproach.  The 
district  court  has  no  power  or  authority  to 
again  issue,  in  the  same  case,  an  Injunction 
or  restraining  order  which  has,  on  appeal, 
been  dissolved  by  the  Supreme  Court.  It  Is 
the  dut7  of  the  courts  to  dispose  of  and 
close  up  litigation.  It  is  to  the  interest  of 
honest  litigants,  and  also  the  public,  whose 
Interests  are  often  largely  affected  by  pro- 
longed le^al  controverslea  over  vast  property 
rights. 

The  writ  issued  on  application  of  the  Cali- 
fornia Consolidated  Mining  Company  to  re- 
view the  action  of  the  district  Judge  in 
making  the  order  of  August  Ist  Is  quashed. 
The  order  made  by  the  district  Judge  October 
6th,  recalling  the  execution  in  case  of  Kerns, 
Receiver,  v.  McAolay  and  De  Lashmutt,  Is 
hereby  annulled  and  vacated.  Costs  incur- 
red In  both  these  cases  are  awarded  in  favor 
of  the  receiver  and  against  the  California 
Consolidated  Mining  Company,  and,  if  not 
paid  within  10  days  after  fillip  a  copy  of 
this  decision  with  the  clerk  of  the  district 
court  In  and  for  Sboahone  ooimty,  eucntlon 
ma7  Issne  tboefor. 

BTOOKSLAGBB,  a       and  BJJLUYXS, 
concur. 


PATHIBBOII  et  aL  T.  WATSON  at  aL 
(Supreme  Court  of  OoloradOw  Jan.  8,  1906.) 

1.  StATDTCS— TXTUB— SCOPB— AaOITDMBnT. 

Laws  1881,  p.  96  (Gen.  St.  1888,  e.  23), 
Is  entitled  "An  act  to  require  county  commission- 
eni"  to  flflve  bonds  and  to  prescribe  penalties  for 
thdr  refusal  to  do  bo,  and  section  7  (page 
which  provided  for  bringing  suit  in  case  of  a 
breach  of  the  bond,  was  cumbered  section  60  In 
Gpiioral  Statutes.  In  1885  an  act  was  passed 
entitled  "An  act  to  amend  section  60  of  chapter 
23  of  the  General  Statutes  of  the  state  of 
Colorado,  entitled  'County  Government* "  (Laws 
1885,  p.  162),  which  section  as  amended  pro- 
vides that,  in  addition  to  the  officers  theretofore 
authorized  to  sue.  any  taxpayer  of  the  county 
who  would  become  responsible  for  the  costa 
of  the  suit  might  institute  an  action  In  the  name 
of  the  board  of  county  commissiooers  of  the 
coimty  against  the  principal  and  suretietf  on  a 
commissioner's  bond.  Held,  that  the  matters 
expressed  In  section  7  of  the  original  act  and 
section  50  of  the  amended  act  were  fairly  ger- 
mane to  and  within  the  scope  of  the  title  of  the 
original  and  amended  acts. 

2.  PlEADINO — SCFABATE     PABAOBAPHS — CaUSI! 
OF  ACTIOK. 

Where,  in  an  action  on  a  bond,  a  paragraph 
of  the  complaint  set  out  one  of  the  items  aa- 
Biened  as  a  breach  of  the  condition  of  the  bond 
merely.  It  should  be  taken  in  connection  with 
the  introductory  paragraphs  of  the  complaint, 
and  was  therefore  not  aemurrable  because  it 
did  not  contain  a  repetition  of  certain  necessary 
allegations,  though  it  was  mistal^enly  designated 
as  a  "cause  of  action." 

Error  to  District  Oourt;  Hlnedale  Oounty; 
Tbenm  Stevens,  Jndga. 


Action  by  Samuel  Wataon  and  another  su- 
ing in  the  name  of  the  board  of  county  com- 
missioners of  Hinsdale  county  against  J.  H. 
Paterson  and  others.  iTrom  a  Judgment  in 
favor  of  plalntllfa,  defendants  brine  error. 
Affirmed. 

Charles  F.  Repatb,  tor  plaintifls  in  error. 
H.  C  Clay,  for  defendant  in  error  E^arrtfl. 

QODDABD.  J.  mie  action  waa  Inetltnted 
by  the  defendants  In  error  (plaintiffs  beIow> 
i«alnst  One  plaintiffs  in  error  (det^idantB  be- 
low) to  ncovear.  In  tbe  name  ot  tbe  board  of 
county  oommlsBlaiers  of  fflnsdale  connty, 
certain  connty  money  alleged  to  taare  been 
mlaaroroprlated  by  plaintifls  In  error  wtall& 
acting  as  county  commlssionerB  of  said  coun- 
ty. In  additlim  to  the  ftll^tlais  sbowine 
the  election  and  quallflcatlon  of  defendants 
as  county  commissioners,  tbe  amended  oom- 
plaint  contains  two  paragraphs  designated  ■» 
first  and  second  causes  of  action.  Tbe  Jury 
found  In  favor  of  deCudanti  upon  tbe  first, 
and  against  them  upon  tbe  so-called  second^ 
canse  of  action,  wblch  allesed  tbe  misappro- 
priation by  defendants,  as  conn^  comnl*- 
sloners.  of  tbe  sun  of  $30  out  of  tbe  monecr 
of  tbe  county  to  G.  IX  Bardwell  to  r^bnnfr 
blm  for  mmey  extended  fbr  law  botAs  which 
were  purchased  and  retained  by  him.  Judg- 
ment was  rendered  on  tbe  v^dlet  for  $30  axxl 
costs.  Defendants  bring  tbe  case  up  on  er- 
ror. The  evidence  Introduced  was  not  pre- 
served by  bill  of  ezceptifHis.  Onr  examina- 
tion Is  tlierefore  limited  to  tbe  consIderatloQ 
of  two  questions  raised  by  the  demurrer  r 
(1)  Wbetber  section  826,  Hills'  Ann.  8t^ 
which  confnra  upon  a  taxpayer  tbe  right 
to  maintain  an  action  In  tbe  name  of  the 
board  of  county  commissioners  against  mem- 
bers of  tbe  board  for  misappropriation  of 
the  county  funds,  is  valid;  (2)  wbetber  the 
court  below  erred  in  orerniUns  tlw  demur- 
rer to  tbe  ao^lled  second  canse  of  acUm. 

1.  Upon  tbe  first  pn^MMdtlon  comisel  for 
plalntifb  in  errta  oontoid  that  ttie  sectioD  l» 
imconstltutional  because  Its  proviiAoiui  are 
not  germane  to  tbe  title  of  the  original  act, 
or  to  the  title  of  tlie  amoidment  of  tbe  act 
of  18S5,  and  are  tber^ore  obnoxions  to  the 
provisions  of  section  21  of  article  6  of  the 
Constitution.  The  original  act  of  1881  waa 
entitled  "An  act  to  require  county  ccHnmla- 
sloners  of  the  several  counties  In  this  state 
to  give  bonds  tor  tbe  £aithfal  discharge  of 
the  duties  of  th^  office  and  to  piascribe 
peualtles  for  refusing  to  give  tbe  raqnired 
bonds."  Laws  1881,  p.  96.  This  act  was  In- 
corporated In  chapter  28  of  tbe  General  Stat- 
utes of  1888,  entitied  "County  Oorenunent," 
and  sectiM  7,  which  provided  for  bringing 
suit  in  case  of  a  breach  of  tbe  bond,  was  num- 
bered therein  as  section  5a  In  1886  the 
Legislature  p^isaed  an  act.  entitied  "An  act 
to  amend  section  60  of  chapter  23  of  the 
General  Statutes  of  tbe  state  of  Oolondo. 
entitied  'Ootmty  Government*"  laws  188S» 
p.  182.  This  section  as  amended  is  tbe  law 
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aa  It  now  stands,  and  prorldes,  In  addition 
to  the  ofl&cers  theretofore  anthorixed  to  brlns 
suit,  that  "any  taxpayer  of  the  connty  who 
will  become  respoiiBlble  for  the  costs  of  suit, 
may  Institute  an  action  In  any  court  In  such 
county,  of  competent  Jurisdiction,  In  the  name 
of  the  board  of  county  commissioners  of  the 
county  against  tbe  principal  and  sureties  tq>- 
on  such  bond."  We  think  that;  under  tbe 
rule  of  construction  heretofore  given  to  this 
constitutional  proTlalon  by  this  court,  the 
l^lslatlon  complained  of,  as  expressed  In 
section  7  of  the  original  act  and  section  50 
of  tbe  amended  act,  is  fairly  germane  to 
and  within  the  scope  of  the  subject-matter  as 
expressed  in  those  titles.  Golden  Canal  Oo. 
V.  Bright.  8  Colo.  144,  6  Pac  142;  In  re  Pratt, 
1»  Colo.  138,  34  Pac  680;  Stoclsnan  v.  BroolES 
et  aL,  17  Cola  248.  29  Pac.  746;  Dallas  T. 
Redman,  10  Colo.  297,  15  Pac.  897.  The  ob- 
ject of  tbe  legislation,  as  expressed  In  the 
title  of  the  original  act,  was  to  require  county 
commlBBionere  to  give  bonds  for  the  faithful 
discharge  of  their  duties.  A  provision  for 
tbe  recovery  of  sach  damages  as  the  county 
shall  sustain  by  reason  of  a  breach  of  the  con- 
ditions of  the  bond,  and  designating  who 
might  bring  suit  for  such  recovery,  is  cer- 
tainly germane  to  the  subject-matter  of  such 
a  title. 

2.  Tbe  only  remaining  objection  presmted 
by  tbe  assignment  of  ervora  that  we  can  con- 
sider upon  the  record  bef<>re  us  is  whether 
the  alle^tions  of  the  complaint  are  snffl- 
clent  to  entitle  plalntUfs  to  reaver  upon 
what  is  designated  as  the  second  cause  of  ac- 
tion. Tbe  claim  Is  that  tbe  mattm  pleaded 
as  an  Inducement,  and  which  are  necessary 
to  show  the  official  capacity  of  tbe  defend- 
ants, and  their  llablll^  under  their  official 
bonds  for  the  acts  set  out  In  the  so-called  sec- 
ond cause  of  action,  to  wit,  their  election  and 
quallilcatlon  as  county  conunissloners,  and 
the  giving  of  the  bonds  required  by  the  stat- 
us are  not  restated  In  this  subdivision  of 
the  complaint,  and  because  of  this  omission 
it  is  contended  that  there  are  not  sufficient 
facta  alleged  therein  to  show  any  official  mls- 
condnct  on  tbe  part  of  the  defendants.  If 
this  peragrapb  of  tbe  complaint  Is  to  be  treat- 
ed as  the  statement  of  a  cause  of  action  in 
Itself,  the  objection  to  its  sufficiency  la  well 
taken.  But  we  do  not  think  it  should  be  so 
r^rded.  While  mistakenly  designated  a 
cause  of  action  by  the  pleader.  It  is,  and 
should  be,  regarded  only  as  a  separate  para- 
graph setting  out  one  of  the  Items  assigned 
as  a  breach  of  the  conditions  of  the  bond,  and 
is  to  be  taken  In  connection  with  the  Intro* 
ductory  averments  of  the  complaint,  for  the 
purpose  of  forming  the  issues  to  be  tried. 
The  appropriation  of  tbe  county  funds,  as 
thei^lo  alleged,  to  Bardwell.  was  for  law 
books  which  the  county  commissioners  were 
not  authorized  to  pnrdiase.  Such  allowance 
constituted  a  wrong  or  delict  on  their  iMirt 
wblob  was  an  essential  element  of  the  cause 
of  action  stated  in  the  complaint  The  court. 


tl»refore,  conmiltted  no  error  in  overruling 
the  demurrer.  The  errors  assigned  upon  the 
giving  and  refusing  of  certain  Instructions 
cannot  be  considered  in  tbe  absence  of  tbe 
testimony. 

Our  conclusion  Is  that  by  the  record  before 
us  no  error  Is  presented  that  would  Justify 
ft  reversal  of  the  Judjpnent.  It  is  therefore 
affirmed. 

Affirmed. 

OABBSRT,  a  3^  and  BAILEZ,  J„  concur. 


WILLIAMS  V.  GONBOY  «t  aL 
(Sapreme  Conrt  of  OolOTado.  Dec;  4,  1905.) 

1.  Taxation— Saia—Bbcovkbt  ov  PossKSSion 
— Limitations. 

Under  MilU*  Ann.  St  |  3904,  providing 
that  no  action  for  the  recovery  of  land  sold  for 
taxes  shall  lie  nnletn  the  same  Is  brought  within 
five  years  after  the  execation  and  aeliver?  of 
the  tax  deed,  the  title  of  an  owoer,  who  for 
more  than  five  years  after  the  recording  of  a 
deed  given  at  a  sale  for  taxes  did  nothing  to 
recover  possession  or  to  question  the  title  of  the 
grantee  In  the  deed,  was  barred,  though  the 
deed,  regalar  on  Its  face,  was  void  because  of  in- 
formalities ;  It  constitnting  color  of  title  under 
the  statute  ot  limitations. 

2.  Same. 

Land  was  sold  to  plaintiff  for  taxes.  He  did 
not  take  iKMsessIon  nor  pay  subsequent  taxes. 
At  a  tax  Bale  for  subsequent  taxes  defendant 
became  the  purchaser.  Defendant's  tax  deed 
was  recorded  before  the  fall  five  years  had 
elapsed  within  which  plaintiff's  title  under  his 
deed  could  be  defeated  by  tbe  owner;  but 
plaint]ff*B  title  was  not  questioned  until  after 
the  expiration  of  five  years  after  recording  his 
deed,  and  defendant  did  not  take  poeseasion  un- 
til after  the  expiration  of  that  period.  Held, 
that  the  coastructive  possession  which  followed 

filaintlS'a  deed  waa  not  affected  by  the  record- 
Dg  of  the  deed  to  defendant,  and  plaintiff's 
rights  were  not  thereby  concluded,  but  be  might, 
within  the  five  years  fixed  by  Mill^  Asuu 
St.  I  3904.  attack  defendant's  title. 
8.  Deeds— QuiTCLAiic—RiOHTs  Conveted. 

Where  an  owner  whose  title  was  extin- 
guished by  a  tax  deed  quitclaimed  the  premises, 
tlie  grantee  in  the  gnitdaim  deed  acquired  no 
title  as  against  the  grantee  In  the  tax  deed. 

Appeal  from  District  Court,  Las  Anlwis" 
County ;  Jesse  P.  Norrhcntt,  Judge. 

Action  by  P.  A.  A.  Williams  against  Kate 
Conroy  and  others,  In  which  defendant  Asa 
Haines  filed  a  cross-complaint  From  a 
Judgment  for  croes-complalnant,  plaintiff  ap- 
peals. Reversed. 

W.  B.  Morgan,  for  appellant  Fred  A. 
SabIn  and  B.  S.  Beall,  for  appellees. 

CAMPBELL,  J.  Both  parties  claim  own* 
ership  and  right  to  the  possession  of  certain 
lands  In  Las  Animas  county,  of  which  Rich- 
ard U  Survant  la  the  patentee.  Plaintiff's 
title  la  evidenced  by  tax  deeds.  0(  the  de- 
fendants, all  have  suffered  default  except 
Asa  Haines,  and.  as  he  has  succeeded  to  the 
title  of  tbe  others,  the  case  will  be  discossed 
as  If  he  were  the  only  defendant  Halnei' 
title  ia  two-fold:  One  Is  evidenced  by  tax 
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deeds  Issued  In  pursuance  of  a  tax  sale  at 
a  later  time  and  for  a  later  year  than  were 
the  tax  deeds  under  which  plaintiff  claims. 
The  other  of  defendant's  titles  Is  evidenced  by 
a  quitclaim  deed  from  the  patentee,  obtained 
after  this  action  was  begun,  but  before  the 
answer  was  filed.  Defendant  Haines  was  in 
actual  possession  of  the  land  under  his  tax 
deeds  at  the  time  the  complaint  was  filed. 
This  action  was  brought  by  plaintiff  to  re- 
cover possession,  and  to  have  defendant's 
tax  deeds  canceled  because  they  are  void. 
In  the  amended  answw,  by  way  of  cross-com- 
plaint, defmdant  Haines  sets  out  his  two 
titles  Just  mentioned,  and,  as  he  was  in  ac- 
tual possession  wh^  the  action  was  brou^t, 
be  aSks  to  have  his  title  quieted,  his  posses- 
sion confirmed,  and  fbr  a  canDellatlon  of 
plaintiffs  tax  deeds.  The  cause  was  tried 
to  the  court  without  a  jury  upon  an  agreed 
statement  of  facts,  and  resulted  in  a  decree 
for  defendant  in  accordance  with  the  prayer 
of  the  crDss<omplalnt 

From  this  statement  it  appears  that  R.  h. 
Survant,  the  patentee,  allowed  the  taxes  on 
the  lands  for  the  year  1889  to  become  de- 
linquent, for  which  they  were  sold,  and  tax 
deeds,  now  held  by  plalntilT,  Issued  under 
the  sale,  which  were  recorded  in  Junes  1893. 
The  land  was  vacant  and  unoccupied;  no  one 
being  in  actual  possession  of  the  same  after 
the  tax  sale  and  before  the  tax  deeds  were 
recorded,  and  not  until  some  time  in  Janu- 
ary, 1900,  whoi  defendant  entered  under  the 
tax  deeds  hereinafter  m^itioned.  The  orig- 
inal owner,  though  cognizant  of  the  tax  sale 
and  the  execution  and  recording  of  the  tax 
deeds,  never  toc^  any  steps  to  recover  pos- 
session, apparentiy  abandoning  all  his  rights 
tiiereto.  FlaintlCF's  tax  deeds  are  regular 
and  valid  on  their  face,  thou^  because  of 
informalities  in  the  sale  they  are  as  a  mat- 
ter of  law  void.  After  plaintiff's  purchase 
at  the  tax  sale  referred  to  he  neglected  to 
pay  the  taxes  on  the  land  for  the  year  1891, 
and  for  such  delinquency  the  land  was  again 
sold  and  tox  deeds  Issued  therefor,  which 
ven  recOTded  December  IS,  1896,  and  It  is 
these  tax  deeds  upon  which  the  d^endaut 
Haines  relies  fbr  his  tax  tiUe.  He  took 
possession  of  the  land  thoeundw  January  1, 
1900,  and  was  so  holding  at  the  time  of  the 
beginning  of  this  action.  These  tax  deeds, 
tiurai^  valid  on  their  face,  are  void  for  the 
same  Irregnlarity  whldi  atfects  the  plaintiff's 
earlier  ones.  From  this  statement  It  appears 
that  plaintiff  relies  uptm  tax  deeds  which 
were  recorded,  and  under  which  he  held  for 
more  than  five  years  thereafter  without  any 
action  by  the  original  owner,  or  any  other 
person,  in  any  way  questioning  that  titie. 
The  defendant  claims  titie,  first,  under  tax 
deeds  w4ilch  were  recorded  less  tliah  five 
years,  but  under  which  actual  possession 
was  not  taken  by  him  for  more  than  five 
years,  after  the  date  of  the  recording  of 
plalntifF's  tax  deeds;  and,  second,  by  virtue 
of  a  quitclaim  deed  executed  and  delivered 


by  the  original  patentee  owi^  In  February, 
1902,  and  i^hlch  was  after  this  action  was 
b^n  and  befbre  amraided  answo*  was 
filed. 

1.  The  def«idant  obtained  nothing  by  Us 
quitclaim  deed,  for  section  3904,  Mills*  Ann. 
St.  says  that  no  action  ft>r  the  recovery-  of 
land  sold  for  taxes  shall  lie  unless  the  same 
be  brought  within  five  years  after  the  execu- 
tion and  delivery  of  a  deed  tiierefor  by  the 
treasurer,  any  law  to  the  contraiy  notwith- 
standing. More  than  the  full  period  of  five 
years  prescribed  this  act  of  limitation 
had  expired  without  any  act  of  ai^  sort 
by  the  patentee  owner  to  recover  possession 
or  to  question  plaintiff's  title  under  bis  tax 
deeds.  The  quitelalm  deed  gave  to  the  de- 
fendant such  rights,  and  such  only,  as  the 
grantor  liimself  bad.  The  patentee  owner's 
titl^  under  section  8902,  Mills'  Ann.  St., 
was  completely  extingulfrtied  and  barred; 
hence  the  patentee  had  nothing  to  give  when 
he  executed  his  quitclaim  deed,  and  the  de- 
fendant received  nothing  thereby.  Express 
authority  for  this  Cfmclusion  Is  fonnd  in 
Crlsman  v.  Johnson,  28  Colo.  204.  47  Pac. 
296,  58  Am.  St  Rep.  224,  De  Forests  v. 
Cast,  20  Oolo.  807,  38  Pac.  24^  and  Bennet 
V.  N.  a  S.  li.  &  I.  Oo.,  23  Oolo.  470.  48  Pac 
812,  SS  Am.  St  Rep.  281,  which  hold  that  a 
void  deed,  taken  In  good  faith,  ocHMtitutea 
sufficient  color  of  titie  under  our  statute  of 
limitations.  See,  also,  Desty  on  Taxation,  | 
149.  That  the  patentee's  titie  was  extin- 
guished, and  the  same  vested  In  the  plain- 
tiff under  the  facts  of  tills  case,  see,  also, 
Lebanon  Mining  Ckk  v.  R<^rs,  8  Cola  84, 
5  Pac  661;  Moingona  Goal  Oo.  t.  Blalr,  51 
Iowa,  447,  1  N.  W.  768;  Harris  v.  Onnan,  32 
Kan.  580,  4  Pac.  1044;  Griffin  v.  Tnmer.  78 
Iowa,  250,  89  N.  W.  294;  Black  on  Tax  TlUtf 
<2d  Ed.)  §  284;  Shawler  v.  Johnson.  52  Iowa. 
472,  8  N.  W.  604.  Morris  v.  St  Louis  Nat 
Bank,  17  Oolo.  231.  20  Pac  802,  is  not  (q>pos- 
ed  to  this  conclusion.  There  are  some  ob- 
servations in  the  opinion,  In  the  nature  of 
dicta,  which  might  aeem  pnilnoit,  bat  the 
holding  was  that  the  stetnte  of  limltatims 
we  are  considering  was  not  applicable  to 
that  case,  as  the  action  was  not  **for  the 
recovery"  of  land,  and  the  deed  bad  not  been 
on  record  for  five  years  before  the  octiim 
was  brought 

2.  The  remaining  question,  then.  Is  as  to 
which  of  the  tities  obtained  under  the  tax 
deeds  shall  prevolL  Let  ns  again  oonsido- 
the  reflective  dalms  of  the  parties  at  the 
time  the  action  was  begun.  By  the  tax 
deeds  which  plaintiff  held  the  fbnner  own> 
er's  title  wss  extinguished.  This  result  was 

ected  before  dtf «idan1^  tax  deeds  were 
executed.  When  these  later  deeds  were 
recorded,  though  the  patentee  owner's  title 
was  vested  In  plaintiff  1^  the  earlier  deeds, 
it  was  a  defraslble,  not  an  at»olute  titie^ 
because  the  full  period  of  limitation  bad  not 
then  run;  but  afterwards,  and  before  tills 
suit  was  instituted,  plaintiff's  title  btd  be- 
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come  alMolate  by  tbe  lapse  of  the  full  period. 
Wben  defoidanf  8  tax  deeds  were  Bnbseqnent- 
ly  recorded,  the.  title,  as  to  ttie  patentee,  tbe 
original  owner,  and  all  the  world,  was  ah- 
solute  In  plaintiff.  Whateyer  effect  the 
recording  of  defendant's  tax  deeds  bad  cm 
the  title,  it  was  merely,  and  nothing  more 
than,  that  which  the  regord  of  tax  deeds  has 
cm  thtt  rights  and  title  of  an  owner  whose 
lands  are  sold  for  dellnqnoit  ta»B.  Theoe 
deeds  of  the  defaidant,  thm,  operated  to 
divest  plaintiff's  title  and  vest  it  In  the  de- 
fendant, and  they  are  prima  facie  evld^ice 
In  this  suit  of  defendant's  ownership  and 
right  of  possession.  But  tbe  defendant's 
title  thereunder  was,  when  tbe  plaintiff  filed 
his  complaint,  merely  defeasible,  became  tha 
full  period  of  limitation  had  not  6:q>ired 
within  which  the  plaintiff,  as  tbe  owner, 
might  attack  it  Since  the  plaintiff  thns 
questioned  Its  validity  within  this  period,  and 
as  the  dtfoidant  concedes  his  deeds  are  void 
because  of  certain  Irregularities  preceding 
the  sale,  they  must  be  canceled,  and  his 
possession  thereunder  deemed  a  trespass. 

The  d^endant  concedes  that  sucb  would 
be  the  law  were  it  not  fOr  the  fiict  that  the 
recording  of  his  tax  deeds  has  introduced 
Into  the  case  another  element  that  changes 
such  rule.  The  remit  of  our  investigation, 
bowevo',  satlafles  us  that  in  this  action  no 
weight  or  significance  is  to  be  given  to  the 
fact  tliat  defendant's  tax  deeds  were  record- 
ed before  tbe  full  five  years  had  elapsed 
within  wblfA  the  plabktlff*s  defeasible  tax 
title  under  tbe  earlier  tax  deeds  could  be 
defrated  by  the  patentee  owner.  If  It  be 
true,  as  contended,  that  the  recording  ot 
def^idanf s  tax  deeds  Interrupted  the  am- 
Btructlve  poesesBloa  whldi  tbe  tax  deeds 
drew  to  tbe  plaintiff,  It  cannot  avail  the  de- 
fmdant  In  this  action.  Certainly  as  to  the 
original  iwtentee  owner,  plaintiff's  rights 
were  not  tbn^  affected;  otherwise,  a  de- 
linquent taiq;»ayer  would  profit  1^  bis  own 
wrong  In  telling  to  observe  the  law  by  not 
paying  bis  taxes.  Neither  do  we  see  how 
It  can  affect  the  relation  which  exists  be- 
tween plalntlfl  and  such  patentee  owner,  or 
weaken,  or  in  any  wise  Interfere  with,  plain- 
tiff's rights  under  his  tax  deeds,  unless,  of 
course,  def«idant*s  Inchoate  title  nnd«r  tbe 
later  tax  deeds  becomes  perfected  by  the 
lapse  of  time,  ^e  defendant  to  not  claiming 
In  privily  with,  but  adversely  to,  the  original 
ownw,  as  well  as  tbe  plaintiff,  and  his  re- 
lation to  tbe  plaintiff,  being  that  of  a  tax 
purchaser  to  a  former  owner,  makes  im- 
material the  supposed  Interrupted  construc- 
tive possession  with  which  plaintiff's  tax 
deeds  clothe  him.  True  it  Is  some  courts 
have  held  that,  while  tbe  owner  Is  in  actual 
possession,  tbe  statute  does  no  apply,  and 
that.  If  not  In  possesalon  when  the  tax  deeds 
are  recorded,  tbe  subsequent  taking  of  actual 
possession  by  the  former  owner,  but  nothing 
short  of  that,  stops  tbe  running  In  the  tax 
purchaser's  favor  of  the  statute  o£  llmltatlona 


wbldi  snch  recording  sets  in  motion;  but 
we  find  no  case  which  holds  that  the  ctm- 
structlve  possession  which  attends  the  re- 
cording of  a  later  tax  deed  under  a  sale  for  a 
later  year  operates  to  interrupt  the  construc- 
tive possession,  or  sti^  running  fbe  stotnto 
of  limitations  under  tbe  earlier  deed,  so  Air 
as  concema  the  relative  rights  of  Ite  holder 
and  his  former  owner,  and  we  aii^vehend  that 
nettho:  actual  possession  taken  by  the  later 
purchaser,  nor  tbe  constructive  posseeslwi 
which  follows  the  tax  deeds,  can  In  any  way 
affect  tbe  rlgfate  of  the  earllw  purchase 
as  against  his  former  owner.  The  delinquent 
original  ownor's  title  cannot  be  saved  by 
any  act  not  takm  by  him,  or  In  bis  behalf, 
and  certainly  not  by  the  act  of  <me  who  holds 
In  hostlUty  to  Urn. 

Furthermore,  our  statute. does  not  require 
possession  to  be  taken  of  land  by  the  pur- 
chaser at  a  tax  sale  as  an  essoitlal  con* 
dltlon  to  the  rannlng  of  the  statute  of  llml- 
tatlons.  The  tax  deed  draws  to  It  oon- 
structtve  possession  ot  unoccupied  land,  and 
it  may  be,  though  such  a  case  is  not  before 
us,  that  where  to  maintain  the  action  a  plain- 
tiff must  have  actual  or  constructive  poa- 
session,  or  where  some  other  statute  of  limi- 
tation requires  possession  to  be  taken,  the 
absoice  of  tbe  one,  or  the  divestiture  of  the 
other,  may  injuriously  affect  the  tax  pur- 
chaser's righto  wboi  he  attempte  to  enforce 
them  In  an  action.  But  such  conditions  and 
sucb  state  of  tacte  are  not  here  present  ^nie 
case  made  by  the  agreed  statemoit  is  in 
law  merely  one  where  the  owner  of  land 
Bold  tor  delinquent  taxes  wltbln  tbe  pre- 
scribed period  of  limitation  comes  into  court 
to  recover  possession,  and  to  have  canceled 
as  void  tax  deeds  executed  In  pursuance  of 
Budi  sale.  So  that  as  between  the  plaintiff 
and  the  d^endant  whose  retatim  vns  mere- 
ly that  of  tax  purebaser  and  dellnquoit 
former  owner,  whatever  be  the  consequences 
of  the  drcumstuice  that  defendant's  tax 
deeds  were  recorded  less  than  five  years 
from  the  date  of  tbe  record  of  plalntUTs  tax 
deeds,  tbe  letter's  rlghta  are  not  tber^  cm- 
eluded  if  he  acts,  as  be  has  done  here,  with- 
in the  time  which  the  statute  of  limitations 
gives  him  for  the  purpose  of  having  the  de- 
foidanf s  d^easible  title  under  the  later 
tax  deeds  nullified.  As  all  tbe  tax  deeds 
of  plaintiff  and  defendant  thoo^b  valid  on 
their  face,  were  void,  as  the  parties  coih 
cede,  the  learned  trial  judge  was  of  the 
opinion  that  neither  those  held  plaintiff 
nor  tiiose  held  by  defendant  operated  to  dl- 
v^  the  title  of  Survant  the  patentee. 
Hence  he  decided  that  the  quitclaim  deed 
from  Survant  vested  the  title  in  defendant 
He  was  right  with  respect  to  defendant's  tax 
deeds,  but  wrong  as  to  plaintiff's.  The  lat- 
ter,  as  we  have  held,  divested  SiuTanfs 
title,  and,  by  aid  of  the  statute  of  limita- 
tions, vested  It  in  plaintiff!  Tbe  qultolaim 
deed  was  theretore  abortive. 

The  judgmott  must  be  reversed,  and  the 
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cause  remanded,  with  InatnictloM  to  vacate 
the  same  and  enter  judgment  for  plaintiff 
for  poBaeSBltm  aooordlng  to  tbe  prajw  of 
bis  comidaint. 
Eerersed 

OABBERT,  O,      and  8TEELB,  eoDCUr. 


rABBnSBB*  ALLIANCE!  MOT.  TtSB  INS. 
Oa  OF  COLOBADO  t.  TALLUD. 
(Boprema  Court  of  Colorado.  Dec  4,  IMBJ 

IzrauaAHOB— FiBB  PoucT— Lobs  bt  Nnoi- 

OKHca— Action  oit  Pouct. 

Where  property  covered  bj  a  fire  policy 
was  destzoyed  by  tbe  oeglisence  ol  a  railroad 
ooUQMUiy,  and  insured  settled  with  the  railroad 
company  for  a  portion  of  the  loss,  there  beli^ 
no  ezpren  covenant  la  the  policy  reqairinc  the 
insured  to  anifn  to  the  insarer  any  claims  for 
negligenoe  caasutg  a  loss,  the  settl«nent  did  not 
preclade  Insured  from  maintalnini  an  action 
on  tbe  policy* 

Error  to  District  Court  Park  County;  U. 

8.  BaU^.  Judge. 

Action  by  U.  Vallle  against  tbe  Farmers' 
Alliance  Mutual  Fire  Insurance  Company  of 
Colorado.  Judgment  In  faror  of  plaintiff, 
and  defendant  brings  enoi.  Affirmed. 

jrobn  F.  Mail,  for  plalntlfl  In  vcxar. 

MAXWELL,  J.  Tbls  Is  an  actl<m  upon  a 
fire  Insurance  policy  for  loss  by  fire.  From 
tbe  complaint  tt  appears  tbat  the  defendant 
in  error,  plaintiff  below,  was  tbe  owner  of 
certain  bay  In  stacks  on  the  pTemises  de- 
scribed. August  20,  188S,  plaintiff  In  error. 
In  consldwatlon  of  premiums  paid  and  to 
be  paid.  Issued  to  defendant  in  error,  Its 
poller  of  Insurance  against  loss  by  fire  on 
sundry  buildings,  grain,  and  hay  in  stacks 
and  In  bam,  on  the  described  premises ;  $1,000 
of  such  indemnity  sum  covering  and  apply- 
ing to  grain  and  hay  in  stacks  and  bam. 
October  81,  18^  107%  tons  of  hay  in  stacks 
was  wholly  destroyed  by  flre.  whereby  loss 
was  sustained  by  defendant  in  error  In  the 
sum  of  $703.50.  All  conditions  as  to  proof 
of  loss  Imposed  by  the  policy  were  complied 
with.  Demand  for  payment  of  tbe  loSB  was 
refused  by  plaintiff  In  error. 

Plaintiff  In  error  admitted  In  its  answo- 
that  It  Issued  the  policy  of  insurance  men- 
tioned In  tbe  complaint  upcm  the  terms,  and 
upon  tbe  property  stated  In  the  complaint; 
that  a  fire  on  or  about  the  date  mentioned 
destroyed  some  part,  or  all  of  the  Insured 
and  other  property  of  plaintiff,  occasioning 
a  loss  to  him  in  an  amount  unknown;  that 
Bucb  loss  had  not  been  paid.  A  second  de- 
fense admits  liability  for  tbe  loss,  but  only 
as  to  the  hay  covered  by  the  Insurance  policy, 
and  avers  that  the  flre  which  destroyed  the 
hay  occurred  through  the  negligent  opera- 
tion of  locomotive  engines  by  certain  rail- 
road companies  or  tbe  receiver  thereof ;  that 
such  railway  companies  or  the  receiver  there- 
of, were  liable  for  such  damages  for  tbe  full 
value  of  all  tbe  ha;  destroyed;  tbat  within 


80  days  following  the  fire,  tbe  plaintiff  agreed 
with  tbe  defmdant,  that  in  conslderatiim 
of  ttie  primary  liability  for  Ibe  Ion  ot.  tbe 
Insured  hay  being  wltti  fte  railway  com- 
panies or  the  receive,  and  the  secondary  lia- 
bility being  with  the  defendant  iDfloranoe 
company,  be  (plaintiff)  would  allow  the  de- 
fradant  to  reooiq)  Its  loai  from  tbe  railway 
oompaniea  or  reoelver,  and  that  be  (plaintiff) 
would  not  collect  any  money  or  damages  on 
account  of  tbe  loss  from  the  railway  oom- 
panles  or  receive:,  and  In  no  event  would 
be  settle  or  release  bis  cause  of  actl<Hi  against 
tbe  railway  companies  or  the  receiver;  tbat 
tbweupon  defoidant  stated  to  plaintiff  tbat 
It  would  pay  wbatevw  plaintiff  proved  tbe 
loss  to  be,  not  exceedli^  the  amount  of  llie 
insurance  thereon,  but  that  prior  to  such 
payment,  plaintiff  would  allow  d^endant  a 
reaswable  time  to  collect  from  tbe  railway 
otMupanice  or  tbe  receiver,  and  in  considera- 
tion of  the  premises  plaintiff  agreed  wltli  tbe 
defendant  company  tbat  it  should  bare  a 
reascmable  time  to  make  such  collectton  be- 
fore paying  the  plalntlfl  tbe  loes  under  bis 
policy;  tbat  neither  of  said  companies  nor 
the  receiver  would  make  settlement  witt  tbe 
defendant,  and  soon  thereafter  defendant 
gained  knowledge  that  plaintiff  bad  settled 
with  the  railway  companies  or  the  rectivw 
for  all  of  his  loes  on  the  hay  insured  and 
other  property ;  and  that  tbe  plaintiff  execut- 
ed and  delivered  to  tbe  railway  companies 
a  certain  written  instrument  In  the  nature 
of  a  receipt,  material  parte  of  which  are  as 
follows:  "U.  Vallle,  the  claimant  herein, 
hereby  acknowledges  payment  of  the  sum  of 
three  hundred  fifty  ($350)  dollars,  acknowl- 
edging that  Bald  sum  Is  paid  In  full  accord 
and  satisfaction  of  any,  every  and  all  claims 
of  every  class  or  character  against  Frank 
Trumbull,  receiver  of  the  Denver,  LeadvlUe 
&  Gunnison  Railway  Company,  or  against  the 
Colorado  ft  Southern  Railway  Company,  or 
either  of  them.  By  reason  of  the  destruc- 
tion by  fire  of  one  hundred  thirty-two  (132) 
tons  of  hay,  three  hundred  (300)  acres  of 
pasture  land,  fences,  and  other  property,  all 
of  which  occurred  during  the  month  of  Octo- 
ber. 1898,  and  which  hay  was  destroyed  on 
or  about  October  31,  1898,  between  mile  posts 

81  and  84,  on  section  19  township  8,  range 
75  west,  In  Park  county,  Colorado.  •  •  • 
It  being  distinctly  understood  in  this  com- 
promise that  the  claimant  has,  for  the  pur- 
pose of  compromise,  deducted  from  his  claim 
a  substantial  portion  of  insurance  on  said 
hay,  which  said  Insurance  was  carried  with 
the  Farmers*  Alliance  Mutual  Fire  Insurance 
Company  of  Colorado ;  the  difference  between 
the  amoimt  paid  by  tbe  receiver  and  the 
said  railway  companies  for  said  bay  being 
collectible  from  the  said  tbe  Farm^a*  Alli- 
ance Mutual  Flre  Insurance  Company  of 
Colorado,  by  the  said  U.  YalUe,  claimant 
herein."  The  answer  further  avers  that  the 
cause  of  action  ref^red  to  In  the  receipt  is 
tbe  liability  of  said  companlee^  and  receiver 
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for  utd  Insored,  and  other  hay  destroyed;- 
that  by  reason  of  the  premises  and  the  ex- 
ecntlOQ  and  d^vor  of  said  written  instru- 
ment, the  plaintiff  In  Tlolation  of  his  said 
express  agreement  with  the  defendant,  and 
of  the  eauitable  right  of  anbrogation  of  the 
defoidant,  abeolntely  settlMl,  compounded, 
and  rrieased  the  said  causa  (tf  action,  and 
tack  the  same  away  from  this  defendant,  and 
prsraitea  the  defendant  from  recovering  the 
amount  of  the  loss  from  the  said  railway 
companies  or  said  receiver,  to  the  direct 
damage  and  Injury  of  defendant  in  the  sum 
now  claimed  by  plaintiff  in  his  complaint; 
that  the  plaintiff  thereby  appropriated  the 
fond  available  and  bdonglng  in  equity  to 
the  defendant  tor  recoupmoit,  and  paid  hlm- 
Bdt  the  insurance  due  on  account  of  said 
hay  out  of  this  defMidant's  said  fund,  and 
the  said  insnrance  policy,  as  far  as  the  said 
loss  of  said  hay  Is  concwned,  la  now  fully* 
paid  and  discharged. 

To  this  answer  a  reply  was  filed,  which 
in  substance  denied  all  of  the  material  allega- 
tions of  tine  answer,  and  farther  averred  that 
while  It  was  tn»  that  the  cause  of  actkm 
witii  reforence  to  the  fire  km  In  the  receipt 
mentlmied  is  the  liability  of  the  oompanlee 
or  the  receiver  for  said  Insured  bay  and  other 
hay  destnqred,  it  la  not  true  that  said  cause 
of  aetkm  and  liability  waa  the  only  cause  at 
action  and  llabUlty  In  said  writing  referred 
to,  and  in  said  settlement  included,  the  fact 
bidng,  that  the  cause  of  acthm  and  ItabUlty 
tor  pasturage  and  fenoea  burned  was  also 
induded  ID  said  receipt,  and  that  the  amount 
paid  and  receipted  for  no  more  than  fully 
paid  said  other  cause,  and  that  the  release 
of  said  fire  loss  cause  of  action  was  without 
consideration. 

A  trial  to  the  court  resulted  In  a  Judgmoot 
In  favor  of  defendant  in  error  for  the  amount 
claimed,  to  wit,  $703.6a  The  abetract  of  flie 
record  presented  by  counsel  for  plaintiff  In 
error  contains  the  pleadings,  the  flndinge,  and 
Ju^ment  of  the  court  below,  and  what  pur- 
ports to  be  ttie  testimony  of  plaintiff,  and  the 
secretary  of  the  Insurance  company,  to  the 
effect,  that  the  plaintiff  had  notice  that  the 
Insurance  company  desired  to  collect  from 
the  receiver  of  the  railroad  companies,  and 
tint  the  settlement  made  by  plaintiff  with 
the  receiver  of  the  railroad  companies,  was 
against  the  protest  of  the  secretary  of  the 
insurance  company.  We  are  wholly  unad- 
vised by  the  abstract  of  record  as  to  what 
the  evidence  at  the  trial  disclosed,  other  than 
as  above  stated.  The  errors  assigned  are 
that  the  court  erred  In  finding  the  lasnea,  and 
In  rendering  judgment  tor  plaintiff. 

The  poHltlon  of  counsel  for  plaintiff  In  et- 
ror  (as  set  forth  in  his  printed  brief)  seems  to 
be  that  the  fire  having  beu  caused  by  the 
railroad  companies,  the  luarance  company 


had  an  equitable  right,  upon  payment  of  the 
loss,  to  be  subrogated  to  all  the  rights  at 
TalUe;  that  when  he  settled  with  the  rail- 
road companies  there  waa  no  right  either  In 
law  or  equity  to  which  the  insurance  com- 
pany could  be  subrogated,  and  that  Yallie, 
by  taking  payment  from  and  releasing  the 
railroad  companies,  took  away  the  highly  Im- 
portant right  of  the  Insurance  company;  that 
he  cannot  have  two  payments  for  the  same 
loss,  and  hence  has  no  cause  of  action  agalmt 
the  insurance  company.  The  answer  of  tile 
Insurance  company  admitted  that  the  loaa 
had  not  been  paid  to  Vallle  1^  the  insurance 
company.  All  of  the  anthorltlee  are  to  the 
effect,  that  the  right  of  subrogation  will  not 
be  enftooed.  until  the  creditor  or  other  per- 
sim  to  whoise  place  aubnwatlon  la  claimed, 
has  been  fuHy  satisfied.  The  rule  applicable 
to  tbia  case  la  as  follows:  The  right  of  subro* 
cation  does  not  accrue,  until  full  payment  of 
the  liability  which  gtvea  rise  to  such  right 
On  the  i>art  of  the  insurance  company  claim- 
ing to  be  aubroyated.  Where  there  is  no  ex- 
lueas  covenant  contained  in  the  poU(7  re* 
quiring  the  insured  to  assign  to  the  company 
any  claims  he  may  have  against  any  one 
whose  negligence  or  fault  may  have  caused 
the  loss,  no  subrogation  can  be  demanded, 
until  the  cnnpany  baa  paid  the  loss,  and  the 
insured  may  settie  with  and  release  the  negli- 
gent party  as  to  damage,  other  than  that  In- 
sured,  without  effecting  his  remedy  against 
the  inaurer.  If,  however,  the  insured  le- 
covers  from  the  negligent  person  for  the 
whole  loss,  he  cannot  afterward  sue  the  in- 
surer. May  on  Insurance,  |  454^  Bee,  also. 
Fire  Insurance  Oo.  v.  Fidelity  Co.,  128  Pa. 
Bia,  16  AtL  70a  10  Am.  St  Rep.  S43;  Insmv 
anoe  Oo.  v.  Fidelity  Oo..  123  Pa.  B2S,  16  Aa 
TBI.  2  L.  B.  A.  688,  10  Am.  Bt  Bep.  M6; 
Railroad  Oo.  v.  Pullman  Car  Go.,  189  U.  8. 
79,  11  Sup.  Ot  480,  80  L.  Bd.  9T.  It  appean 
from  the  receipt  aet  forth  In  the  answw  of 
plaintiff  in  wror  and  the  replication,  that 
other  property  than  the  Insured  hay  waa  de- 
stroyed 1^  the  fire,  and  that  ti»  receiver  ot 
the  ralboad  companies  aetUed  with  defendant 
in  error  for  the  loss  of  the  other  property  and 
a  portion  of  the  insured  hay.  Tlwre  la  no 
evidence  presented  the  abstract  at  record 
to  Indicate  that  defendant  In  error  recovered 
from  the  railway  companies  or  the  receiver 
the  whole  loss  sustained  by  him  by  reaaon  a€ 
the  fire: 

Oounsd  for  idalnttfl  in  error,  not  bavlng 
called  our  attatlon  to  any  error  by  the  ab- 
stract of  record  prepared  and  filed  him, 
to  which  we  etmflne  our  investigation,  under 
the  autboritieB  above  dtsd,  the  Judgment 
must  be  affirmed. 

Affirmed. 

The  CHIEF  JUSTICE  and  OUNTER.  J., 
ctmcur. 
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VABMBBS'  AltLIANOn  HUT.  FIBD  INS. 
00.  or  OOLORADO  SANBORN. 
(Supreme  Coart  of  Colorado.  Dec  4,  1006.) 

Brror  to  District  Ooart,  Park  County; 
3f.  S.  Bailey,  Judges 

Actitm  b7  W.  R.   Sanborn  i^inat  the 
Farmers'  Alliance  Mutual  Fire  Insorance 
Oompany  of  Colorado.   Judgment  In  favor  of 
plalntllft  and  d^ndant  brings  error. 
Armed. 

Jobn  F.  Hal],  fbr  plaintiff  In  error. 

MAXWELL,  J.  The  facts  Involved  In  this 
case  are  Bubstantially  the  same  as  those  In- 
volved, considered,  and  ruled  in  the  Farmers* 
Alliance  Insurance  Company  t.  TalUe  (Colo.) 
88  Pae.  962.  By  stlpnlatlon  and  order  of  tiie 
court  below  tbls  case  was  consolidated  wltii 
tbat  case  for  the  purpose  of  trial  and  deter- 
mination In  tbe  court  below.  The  questions 
presented  for  determlnatltxi  her^  are  tbe 
same  as  those  presented  In  that  case,  and  for 
the  reasons  there  given,  tbe  Judgment  herein 
Is  affirmed. 

Affirmed. 

Tbe  CHIEF  JUSHOE  and  OUNTKB, 
concnr. 


ORTIZ  et  al.  v.  HANSEN. 
<Sapreme  Oonrt  of  Colorado.  Dee.  4,  1906.) 

1.  BmNBNT  DoHAZN— Exercise  bt  Pbivatb 
InnivTunAL. 

A  lesislatlve  delegation  of  the  power  of 
eminent  domain  to  a  private  Individual  may  be 
Invoked  by  him,  thoagh  other  remedies  are  avail- 
able. 

2.  Saue. 

Under  Mills'  Aon.  St  f  2257,  giving  to  a 
private  individual  the  right  to  Invoke  the  power 
of  eminent  domain  to  acquire  the  right  of  way 
for  a  ditch,  to  enable  him  to  utilize  a  valid  ap- 
proprietioQ  of  water,  a  proceeding  is  not  au- 
thorized b7  a  private  iodlvldual  In  hii  own 
right,  in  a  repreeentative  capacity  and  as  a 
trustee  for  the  public  to  acquire  private  lands 
fbr  the  purpose  of  making  an  ardndal  diannel 
for  a  natural  stream  which  has  been  wrong- 
fnlly  obstructed,  which  will  enable  him.  In  hu 
individual  oqwdtj,  to  utilise  an  Indlvldns) 
right. 

8.  Appeal — Change  of  Theobt. 

Where  a  private  individual  Invokes  the 
power  of  eminent  domain  to  acquire  land  for 
an  artificial  cbaoDel,  the  court  cannot  on  ap- 
I>eal  treat  as  surplusage  the  allegations  of  the 
petition  aaserting  tbe  ri|^t  to  proceed  In  a 
representative  capacity. 

Errw  to  Oonejos  Oountgr  Oonrt;  A.  B. 
Ruby.  Judge. 

Proceedings  by  Peter  Hansen,  In  behalf  of 
himself  and  others  stmllarly  situated,  against 
Romualdo  OrtlE  and  others  tot  the  purpose 
of  acquiring  certain  land,  owned  tv  dtfend- 
ants,  Cor  tbe  purpcwe  of  making  an  artlflclal 
channel  for  Irrigation  purposes.  From  a  de- 
cree for  petltlonerflf  d^endants  bring  error. 
Reversed. 


REPORTER.  (Colo. 

Proceedings  under  the  onlnait  domain  act 
Tb»  La  Jara  river  Is  a  natural  stream  sit- 
uated In  water  district  No.  21  of  this  state, 
of  which  Hot  creek  la  a  tributary.  P^w 
Hansen,  tbe  petitioner  and  defoidant  in  er- 
ror here,  le  an  ^tproprlator  ot  wator  direct 
from  tbe  river  for  irrigating  bis  agricultural 
lands.  Juan  Qallegos,  who  Is  not  a  par^  to 
this  proceeding  wrongfully  ai^n^rlated  and 
took  possession  of,  and  put  obatmctlona  in, 
tbe  natural  channd  of  Hot  creek,  and  thus 
prevented  waters  from  flowing  Into  tbe  chan- 
nel  of  the  La  Jara  river,  into  which  other- 
wise they  would  have  enqttled  and  ccmtrlb- 
uted  to  Its  voluma  By  reason  of  the  unlaw- 
ful act  of  Gallegos,  Hansen  was  deprived  at 
a  large  volume  of  water  to  which  he  was  en- 
titled. He  thereupon  filed  this  petition,  in 
his  own  b^talf  and  of  (rtlms  similarly  ritu- 
,  ated,  and  as  the  trustee  of  the  general  public, 
for  die  purpose  of  acquiring  a  strip  of  land 
owned  by  respondents,  ^o  are  plalntlffa  in 
error ,  h^e,  tor  tbe  purpose  of  making  an 
artificial  channel  for  a  portion  of  Hot  creA 
lying  below  the  point  of  obstructlcm  already 
moitloned,  and  the  headgate  of  his  ditt^ 
In  the  La  Jara  river.  Over  the  objection  of 
respondents  that  no  such  power  Is  conferred 
upon  Hansen,  tbe  court  conducted  the  pro- 
ceedings to  a  CMicluslon  in  acoordance  wltt 
the  forms  and  mettwd  prescribed  in  the  em- 
Inoit  domain  act,  and  eutned  a  decree  vest- 
ing In  Hansen,  in  his  representative  capacity, 
title  to  parcels  of  land  of  respondoits  tar 
such  purpose. 

George  T.  Sumner,  for  plaintiffs  In  mor. 
Rogers,  Inafroth  A  Great  and  Charles  A. 
Merrlman,  tor  defuidants  in  error. 

CAMPBELL.  J.  (after  stating  the  fttcta). 
From  the  foregoing  statement  it  would  ap- 
pear that  Hansen  bad  an  adequate  remedy 
aside  from  any  claimed  mder  tbe  eminent 
domain  act  Undo-  section  2391,  1  Mlll^ 
Ann.  St,  ft  was  the  duty  et  the  water  com- 
mlsslraier  of  that  district  to  keep  tlie  natural 
streams  clear  of  unnecessary  dams  or  other 
obstructions,  and  Uiat  officer  mlf^t,  without 
an  order  of  court,  renore  the  otietnicttou 
of  which  the  petitioner  complains,  and  pe- 
titioner himself,  as  a  ditch  owner,  by  l^al 
action,  could  compel  Qallegos  to  remore  it 
If,  however,  the  legl^tlve  department  has 
In  such  a  case  delated  to  a  prirate  Individ- 
ual the  power  of  eminent  domain,  this  rem- 
edy may  be  open  to  petitioner,  evm  thou^ 
other  remedies  are  available;  for  that  de> 
partmrat  of  goremment  determines  tlie  ne- 
oesslty  for  the  exerciae  of  this  sovereign 
power,  while  tbe  courts  may  ascertain  if 
tbe  use  is  of  tbe  character  contemplated. 

Under  section  2267.  Mills'  Ann.  St.  if  any 
person  who  owns  farming  land  which  has 
not  sufficient  length  of  area  exposed  to  a 
stream  to  obtein  a  sufficient  fall  of  wat^ 
to  Irrll^te  It,  or  where  his  land  Is  too  far 
r«noved  from  the  stream  to  build  a  dlteh 
directly  therefrom  to  the  lands  wholly  upon 
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tJw  Bune,  he  may.  If  necessary  to  that  end, 
take  and  condemn  lands  belonging  to  others 
tot  a  rlgbt  ot  way  for  a  ditch,  to  divert  and 
cany  waters  from  the  stream  to  Irrigate  his 
own  lands;  and  if,  In  ai^  case,  after  having 
Imllt  a  ditch  for  the  purpose  of  carrying 
water  to  his  lands  from  a  natural  stream. 
Its  channel  becomes  changed  from  any  cause, 
so  u  to  prevent  the  ditch  from  recelvii^  the 
xmper  inflow  of  water  to  which  It  may  be 
entitied,  Uie  owner  has  the  right  to  extend 
the  head  of  the  ditch  for  such  distance  V9 
the  Btream  as  may  be  necessary  for  aecnr- 
log  a  sofllclent  flow  of  water  for  his  purpose, 
and  may  have  the  rU;ht  to  maintain  proceed- 
lags  for  condemnation  of  right  of  way  for 
such  extension.  This  Is  the  statute  which 
gives  to  a  ^vate  person  the  power  to  In- 
v«A»  the  power  ot  onisant  domain  for  a  pri- 
vate nsa  The  petitioner  here  has  not 
bnnight  Ums^  within  its  purview.  The 
xjgbt  whidi  he  hen  asserts  Is  not  conferred 
by  it  We  do  not  say  that  petitioner  may 
not,  under  this  law,  acaulre  lands  of  tbe  re- 
spcmdoit^  where  the  taking  of  the  same  Ui 
necessary  In  order  to  enable  him  to'  avail 
himself  of  his  appropriation.  Indeed,  he 
may  do,  so.  But  be  has  not  brought  these 
proceedings  tot  Us  own  benefit  solely.  In  a 
rcpresentotlva  capacity,  as  well  as  In  his 
own  right,  and  as  a  trustee  for  the  public, 
whatever  that  means,  he  seAs  to  acquire 
lands  of  respondoits  for  the  purpose  ot  mak- 
ing an  arttfldal  channel  for  a  natnral  stream 
which  has  been  wrongfully  obetmcted,  which 
will  oiablo  bim,  in  his  individual  capacity, 
to  utilise  an  individual  rli^t 

Tbe  sovereign  power  of  eminent  domain 
may  be  delegated  by  the  OonatitnU<m  or  by 
an  act  of  the  Le^slatnre,  and  prc^wrty  of 
every  kind,  whether  public  or  private,  may 
be  taken  tor  an  authorlEed  public  or  lolvato 
use.  Our  Constltatlon,  and  the  statutes 
passed  in  pursuance  thereof,  have,  as  we 
bave  .said,  conferred  upon  private  persons 
tbe  r^t  to  take  land  for  a  private  use,  such 
as  ditches  tor  irrigating  i^lcultnral  lands. 
Bveh  authority,  whether  found  In  tiie  Con* 
stitntiott  or  statute,  must  be  strictly  constru- 
ed and  limited  to  tbe  persons  and  tbe  uses 
epeclfled,  and  must  not  be  extoided.  Nel- 
Uier  tbe  Constitution,  nor  any  atetnte  to 
which  our  attontl«m  has  been  called,  author- 
izes a  private  Individual  to  maintain  a  condo- 
nation suit  for  the  benefit  of  himself  and  oth- 
ers slmllaily  altnated,  and  as  a  trustee  of 
tbe  public,  to  take  lands  belonging  to  stiU 
other  persons  for  a  channri  of  a  natural 
stream,  m  permlte  a  court  to  rest  title  there- 
to to  a  ivivate  individual,  as  trustee  tor  the 
public  The  county  court  entered  a  decree 
in  this  case  whtcb  had  the  effect  of  a  con- 
v^ance  of  this  ritfit  of  way  to  Hansen  In 
trust  for  the  public  We  do  not  think  Its 
proceeding  was  authorised.  We  cannot,  at 
the  request  of  the  defendant  in  error,  treat 
as  surplusage  the  allegations  of  the  petition 


which  assert  the  right  of  Hansm  to  proceed 
In  a  representetlve  capadly,  and  treat  tbe 
proceeding  as  one  brought  by  him  in  his  to- 
dividual  capacity  and  fbr  his  wdusive  ben- 
efit This  Is  not  a  case  where  be  is  seeing 
to  acquire,  under  tbe  statutes  of  this  state,' 
merely  a  right  of  way  for,  or  extensloa  o^ 
a  diteh  to  oiable  blm  to  utillBe  a  vaUd  ap- 
propriation of  water,  or  to  utilise  tiie  chan- 
nel as  a  o(mduit  for  such  putpme:  but  it  Is 
a  proceeding  which  he  has  brou^t,  tor  him- 
self and  others  similarly  situated,  and  as 
trustee  for  tiie  cmeral  puUit^  to  acquire 
lands  of  private  individuals  for  an  artificial 
dunnel  of  a  natural  stream.  Whether  tbe 
stete  Itself  or  one  of  ite  political  subdivlslois 
may  Institute  and  maintain  such  a  proceed- 
ing; or  whethca*  Hansen,  tot  himself  alonek 
may,  hy  condenmation,  lufproprlate  the  chan- 
nel of  a  natnral  stream  and  use  it  as  part  of 
a  ditch,  are  questions  not  b^Mn  usl 

.  Tbe  judgment  should  be  reversed,  and  tbe 
cause  remanded,  with  instructions  to  tba 
county  court  to  dismiss  tbe  petition. 
Beversed. 

GABBBRT,  a  J.,  and  STEELS^  J.,  concur.. 


NATIONAL  BANK  OF  COSfMBBOB  IN 
DBNVBB  V.  APPDL  CLOTHING  Ca  et  fO.. 
(Supreme  Court  of  Colorado.  Dec  4.  190B.) 

FUUDULEHT     COirVITA.NOU  —  YAUDITT  W 

TuNSAcnon— Nbcessitt  or  Showing  In- 

OSBTEDNES8. 

Endowment  life  Insurance  poHcIeB,  payable 
to  Inaured  in  case  fae  shall  survive  a  certain 
definite  period  aqd  to  beneficiaries  in  case  in- 
sured dies  within  that  period,  and  having  a 
definite  cash  surrender  value,  cannot  be  sub- 
jected to  the  payment  of  a  judi^ent  obtained 
against  Insured,  although  the  Interests  of  the 
beneficiaries  are  subject  to  revocation  by  Insur- 
ed, in  tbe  absence  of  a  showing  that  insured 
was  insolvent  when  tbe  policies  were  issued  or 
the  beneficfaries  designated,  or  that  tbe  indebt- 
edness on  whidi  the  jndgment  is  baaed  existed 
at  the  time  of  tbe  issuance  of  the  policy  or  the 
designation  of  the  beneficiaries,  or  that  tbe  poli- 
cies were  taken  out  or  the  beneficiaries  desig- 
nated with  a  view  to  the  creation  of  future  in- 
debtedness. 

[Ed.  Note.— For  cases  In  pdnt,  see  voL  24, 
Cent  Dig.  Fraudulent  Conveyances,  H  7fi4- 
770.] 

Appeal  from  District  Court,  Arapahoe 
Oounly;  Calvin  P.  Butler,  Judge. 

Action  by  the  National  Bank  of  Commerce 
to  Denver  against  the  Appel  Clothing  Com- 
pany and  others.  From  a  Judgment  in  favor 
of  defendants,  pi«<t>Hir  appeala  Affirmed. 

The  purpose  of  this  action,  cmnmenced  by 
QV^lutt  as  platotiff  to  tbe  court  briow,  is 
to  subject  certain  life  insurance  policies  is- 
sued qpon  the  lives  of  dditors  of  the  platotiff 
to  the  paymoit  of  a  Judgment  to  fiivor  of  the 
platotUf  and  against  such  debtors.  The  ma- 
terial avermente  of  the  bill  necessary  to  con- 
sider are  to  the  tiDEect  that  these  poildea  pro- 
vided for  the  payment  of  ceitato  sums  of 
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money  to  tbe  insured  within  specified  peri- 
ods, but  In  the  erent  of  their  death  before 
the  expiration  of  such  periods  then  c^taln 
sums  wonld  be  paid  the  wife  or  daughters  at 
each  debtor,  and  that  these  policies,  by  vir- 
tue of  their  terms,  bad  certain  rallies  which 
could  be  obtained  from  the  companies  issuing 
them  xxpon  the  surrender  thereof  without  the 
consent  of  tbe  braeficlaries.  To  this  action 
the  Judgmait  debtora,  baiefldarlee  and  In- 
surance companies,  were  made  parties  de- 
fendant. A  genoal  demurrer  was  interpos- 
ed to  the  complaint,  which  was  oromled. 
Thereafter  answo^  wk«  filed  and  a  trial 
had  on  the  Issues  made.  The  policies  were 
Issued  or  asel^nments  thereof  made  prior  to 
the  rendition  of  plaintUTs  judgmoit  It  la 
claimed  on  behalf  of  plalntUf  that  these 
policies,  either  by  their  express  terms  or 
under  the  terms  of  the  assignments,  vest  the 
insured  with  full  authority  to  change  the  ben- 
efldarles  without  their  ccmsent  Judgment 
was  r^dered  In  favor  of  the  defendanti, 
fran  wbldi  the  plaintiff  ai^wals. 

H.  S.  SUra-steln  and  T.  J.  OT>onnell,  for 
appellant  D.  V.  Bums,  M.  B.  Oaxpenter, 
Talbot,  Denlson  &  Wadie^t  and  Holler  & 
Summerfleld,  for  appellees. 

OABBERT.  0.  J.  (after  stating  the  facts). 
Counsel  for  plaintiff  say  that  this  action  is 
In  the  nature  of  a  creditors'  bllL  Their  the- 
ory upon  which  tb^  claim  this  action  can  be 
maintained  Is  that  where  a  debtor  takes  out 
a  policy  of  life  insurance  upon  bis  own  life 
try  tbe  terms  of  which,  should  be  surrlve  a 
certain  definite  period,  the  company  under- 
takes to  pay  him  a  certain  sum  of  mon^, 
with  the  contingoicy  that  upon  the  death  of 
the  Insured  during  this  period  the  company 
will  In  that  event  pay  cwtaln  sums  of  mon^ 
to  a  beneficiary  named  In  the  policy  or  by  as- 
signment, and  where  such  policy  by  its  terms 
has  a  value  which  tbe  Insured  can  obtain  by 
■nrroider  of  the  poUcy,  without  the  consent 
ftf  the  boieflciary,  such  a  policy  Is  an  asset 
of  the  Insured  which  can  be  reached  by  his 
creditors.  In  other  words,  they  claim  that 
what  he  himself  may  do  under  such  a  policy 
a  court  of  equity  wlU  compel  him  to  do  for 
the  benefit  of  his  creditors.  This  suit  being 
In  the  nature  of  a  creditors'  bill,  the  ele- 
ments necessary  to  maintain  It  must  be  pres- 
ent Conceding,  but  not  deciding,  that  the 
contention  of  counsel  for  plaintiff  is  correct 
In  the  abstract,  a  case  must  be  made,  both 
in  tbe  complaint  and  by  proof,  whlcb  would 
entitle  a  creditor  to  subject  tbe  property  of 
bis  debtor,  not  reachable  on  execution,  to  tbe 
payment  of  his  debts.  There  is  no  avermeut 
in  the  complaint  to  tue  effect  that  when  these 
policies  were  Issued,  or  the  assignments 
thereof  made  to  the  beneficiaries,  the  in- 
sured, who  are  now  the  Judgment  debtors, 
were  insolvent  or  that  the  indebtedness 
which  forms  the  basis  of  the  Judgment  ex- 
isted at  eithw  of  these  times,  or  that  tbe  hi- 
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sored  were  Indebted  to  other  parties,  or  that 
th  policies  were  taken  out  or  araigned  to  tlie 
bmefidarles  with  a  view  to  the  creation  <tf 
future  obligations.  In  abort,  there  la  no 
averment  at  fraud  whatevw  tm  tbe  part  of 
either  of  the  Insured  or  the  baiefldariea. 
Tbe  fact  that  tbe  property  sought  to  be  sub- 
jected to  tbe  payment  of  the  debts  of  tbe  in- 
sured Is  r^resented  by  life  insurance  poU- 
ds  In  which  braieddaries  have  an  interest 
does  not  change  the  rules  with  reepect  to 
creditor's  suits.  They  must  neceeaarily  be 
the  same,  without  regard  to  the  charactw  of 
the  property  of  the  debttx*  whlcb  It  Is  son^t 
to  reach.  Before  a  court  of  eqnity  Is  au- 
thorized to  cancel  a  voluntary  conveyance  or 
transfer  of  pr<^rty  on  the  ground  of  fraud 
upon  creditors.  It  most  be  alleged  and  proved 
that  debts  existed  at  the  time  the  conveyance 
or  transfer  was  made,  or  that  tbe  convcyanca 
or  transfer  was  made  with  a  view  to  tbe 
contracting  of  future  obligations.  Emery  t. 
Yount.  7  Colo.  107,  1  Pac.  686;  Sexton 
Wheaton.  8  Wheat  229,  6  L.  Ed.  603:  Amett 
V.  Coff^,  1  Colo.  App.  34,  27  Pac  614. 

The  benefldaries  obtained  their  respective 
interests  before  the  Judgment  in  favor  of 
plaintiff  was  rendered.  Whether  these  in- 
terests be  subject  to  revocation  tiie  Insur- 
ed is  immaterial.  Tbe  beneficiaries  cannot 
be  divested  of  thtir  Interests  except  by  title 
acts  of  the  insured.  As  the  polides  now 
stand,  the  money  which  the  boiefidariee 
would  receive  In  tbe  event  of  the  death  of 
tbe  Insured  would  not  belcmg  to  their  re- 
spective estatee,  but  to  tbe  benefldariea. 
Mfg.  Co.  V,  Piatt  18  Oola  App.  15,  66  Pac 
208.  This  assignment  was  made  for  their 
b^eflt,  when,  so  far  as  the  bill  and  proofs 
disclose,  tbe  Insured  had  the  right  to  do  soi. 
It  does  not  appear  that  the  plaintiff  was  In 
any  manner  prejudiced  thereby,  or  that  any 
property  of  the  Insured  was  applied  in  order 
to  effect  this  arrangement  which  in  equity 
plaintiff  would  be  entitled  to  have  applied  to 
tbe  paym«it  of  its  Indebtedness,  or  that  any 
conditions  exist  which  would  authorize  a 
court  of  equity,  at  the  instance  of  a  creditor, 
to  annul  a  volnntary  arrangement  on  tbe 
part  of  the  Insured  for  the  ben^t  of  those 
for  whom,  by  tbe  laws  of  nature,  as  well  as 
man,  it  was  their  duty  to  make  provision. 
If  the  latter  should  be  compelled  to  surras 
der  these  poUdes  to  tbe  companies  twwUmf 
them,  and  accept  the  value  thereof,  the 
rights  of  tbe  beneficiaries  would  be  destroy- 
ed. The  insured  may  have  Interests  In  these 
polides  wbldi  a  court  of  equity,  If  th^ 
rights  only  wen  involved,  might  have  Om 
power  to  compel  them  to  apply  to  the  pay- 
ment of  their  Ind^teduees;  bot  bowevo- 
this  may  be,  a  court  of  equity  wonld  not  be 
anthOTlzed  to  nerdse  this  power  wbm  Hier^ 
by  the  vested  rights  of  third  pamuia  would 
be  destroyed,  unless  it  dwuld  appear  tliat 
tbe  conditions  existed  ondor  whlcb  a  conrt 
of  equity,  at  the  Instance  of  a  credlbn;  nuj 
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annul  volnntary  amngementi  entered  Into 
between  his  debtors  and  third  persons. 

The  jodgment  of  the  district  eonrt  !■ 
affirmed. 

Affirmed. 

OUMTEB  and  UAXWaLL^  JJ^  oimciir. 


BUBNBTT  T.  DOYLB. 
(Bapreme  Court  of  Colorado.  Dec.  4»  190S.) 

1.  AFPBAI/-QUXaTIONS  BSVIKWABLE. 

Objections  to  certain  answers  on  the  ground 
that  tlu  parties  thereto  bad  not  compllea  with 
the  law  in  making  themselTes  parties .  to  the 
not  imsented  in  the  court  belowt  wiU  not 
be  considered  on  aiveaU 

[Ed.  Not& — For  cases  In  point,  see  vol.  % 
Cent.  Dig.  Aweal  and  Brror.  |  1184.] 

2.  Baiok- Absenok  or  Specitio  FmDiNOB  or 
Fact — EmBor— PaKsnuFrioNS. 

In  the  absMiee  of  ^edfic  findings  ot  fact.  It 
wIU  be  presomed  m  appeal  tibat  the  trial  eonrt 
-Intended  to  find  those  facts  responsive  to  the 
issues  made  by  the  pleadings  and  essential  to 
the  judgmatt  rendered. 

[Ed.  Note. — For  cases  In  point,  see  toI.  8* 
■Cent.  Dig.  Appeal  and  Ehror,  {  8768.] 

Appeal  from  District  Court,  Arapahoe 
County;  John  X.  Mollins,  Judge. 

Action  by  James  N.  Doyle  against  John  A. 
Burnett  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Ward  &  Ward,  for  appellant  Wm.  I<. 
Dayton  and  Wilbur  F.  Dmloua,  for  qn>eUee. 

HAXWKUj,  J.  Doyle,  appellee,  sued  the 
Ner  Oreamwy  Bestaurant  Company  In  at- 
tachment, and  caused  to  be  Issued  gamlab- 
ment  summons,  vUcfa  was  served  on  the 
FestlTal  of  Mountain  &  Plain  Association, 
which  answered,  no  Indebtedness.  The 
an8««r  of  the  garnishee  was  traversed 
Doyle,  and  an  Indebtedness  from  the  gar- 
nishee to  the  restaurant  company  of  $206.SO 
was  alleged.  The  traverse  also  alleged  that 
the  restaurant  company  was  a  corporation; 
that  one  J.  J.  Wood  was  its  general  manager; 
that  on  September  19,  1899,  the  Festival 
Asso^tlon  and  Restaurant  Company,  acting 
throui^  Wood,  its  mani^er,  entered  Into  a 
contract  whereby  there  became,  and  is,  due 
the  Restaurant  Company  from  the  Festival 
Association,  9206.60;  that  at  the  time  the 
-contract  was  made  the  Festival  Assoclatlim 
had  foil  knowledge  and  notice  that  Wood 
was  the  manager  and  general  agent  of  the 
Restaurant  Company,  and  acting  for  and  on 
behalf  of  the  Restaurant  Company.  In  reply 
to  this  traverse  the  Festival  Association  filed 
a  petition,  whra^  It  set  forth  the  service  of 
the  garnishee  summons,  Its  answer  to  the 
same,  and  the  traverse  thneof ,  and  that  the 
Issue  presented  hf  its  answv  and  traverse 
could  not  be  determined  without  pr^udlce 
-to  the  lights  fa  other  parties  tor  the  following 
reasons:  niat  assoclatlrai,  Beptembor 
-21,  1890,  entered  Into  a  contract  with  J.  J. 
Wood  whereby  the  association  became,  and 


is,  Indebted  to  Wood  In  ttie  sum  of  f206i00; 
that  8^emb»  22,  1809,  Wood  assigned  in 
writing  to  J.  A.  Burnett  (appellant)  all 
moneya  to  become  due  him  under  said  con- 
tract; that  said  asrignment  In  wrltli^  was 
served  on  the  association  October  2,  1800* 
8:00  p.  m.,  subseauent  to  the  service  of  the 
garnishment  summons  herein;  that  February 
16, 1900,  Burnett  commenced  salt  against  the 
association  in  the  district  court  ot  Arapahoe 
county  to  recover  the  Identical  9200.00  in- 
volved herein;  tiiat  the  association  has  filed 
Its  answer  setUng  forth  tects  substantially 
as  set  forth  in  its  petition;  that  plaintiff, 
Dtqrle,  claims  the  same  money  under  the 
garnishment  Issued  agalut  the  association 
as  due  the  defendant  the  Restaurant  Com- 
pany; that  October  28,  1898,  garnishment 
summons  was  swved  on  the  assodatlm  in 
suit  of  one  Wllbelm  against  J.  J.  Wood,  to 
which  Bummfflis  the  usodatlon  made  answer 
that  it  was  Indebted  to  Wood  In  the  sum  of 
8206JS(\  subject  to  the  assignment  made  by 
Wood  to  Bumetf.  that  said  sum  of  9206.00 
claimed  by  plaintiff  (appellee)  Is  also  claimed 
to  be  due  Bnmett  and  Wilhelm.  Prayer  Is 
that  Burnett  and  WlXhelm  be  made  parties  to 
this  action.  The  answ^  of  Burnett  to  the 
petition  of  the  association  admits  the  all^- 
tkHis  of  the  same,  and  avers  that  the  assign- 
ment of  Wood  to  Burnett  was  filed  with  the 
aasodatlon  October  2,  1890,  and  pnjB  tliat 
the  $206JS0  be  adjudged  his  property.  By 
order  of  the  trial  court  Bumetf  s  complaint 
in  his  suit  against  the  association  was  made 
a  part  of  his  pleadings  to  the  petition  of  the 
association.  Wllhehn,  pursuant  to  the  order 
of  the  trial  court,  filed  bis  answer  to  the 
petition  of  the  association.  In  whldi  he,  In 
substance,  sets  forth  the  commencement  of 
two  suits  by  blm  gainst  Wood,  the  issuance 
and  service  of  garnishment  summons  on  the 
assodation;  and  the  answer  of  the  assocla- 
tl<m  to  the  effect  that  It  owed  Wood  9125,  and 
charges  the  association  with  certain  rei»e- 
sentations  which  estop  It  to  deny  Its  in- 
debtadnns  to  Wood  In  an  amount  sufficient 
to  satisfy  his  dalm.  Doyle  replies  to  the 
answer  of  Burnett,  in  substance  denying  the 
validity  of  the  uslgnment  of  the  contract  by 
Wood,  the  good  faith  of  Burnett,  his  knowl- 
edge of  the  fact  that  Wood  made  the  contract 
assigned  to  him  as  general  manager  and 
ai^t  of  the  Bntanrant  Company,  that  the 
contract  was  made  with  ttie  Intention  of  de- 
frauding the  creditors  of  the  Restaurant 
Company,  of  which  fact  Burnett  I»d  knowl- 
edge, and  other  matters  not  material  to  this 
discussion.  Doyle  also  replies  to  the  answer 
of  Wllbelm,  in  substance  alleging  tliat  the 
money  due  from  the  Festival  Association  was 
the  property  of  the  Restaurant  Company,  and 
that  same  was  not  the  property  of  Wood  and 
not  subject  to  garnishment  Ih  any  suit 
against  Wood.  To  tin  answers  of  both 
Wllhelm  and  Burnett  Doyle  Interposed  ob* 
jectlons  tliat  said  parties  had  not  complied 
with  the  statutes  or  Cods  In  making  them- 
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BelTes  parties  to  the  suit,  and  for  that  reaBon 
their  answers  should  be  disregarded.  It 
does  not  appear  from  the  record  that  this 
objection  was  presented  or  urged  tn  the  court 
below.  The  court  was  given  no  opportunity 
to  pass  upon  the  same,  and  for  this  reason 
we  do  not  consider  or  p&aa  upon  this  point. 
The  Judgment  was  against  Burnett  who  ap- 
pealed to  the  Court  of  Appeals. 

The  pleadings,  as  hereinbefore  outlined, 
presented  two  Issues  of  fact:  (1)  That  the 
contract  entered  Into  by  and  bet'w^n  Wood 
and  the  Festtval  Association,  while  In  the 
name  of  Wood,  was  In  fact  the  contract  of 
the  Restaurant  Company.  (2)  That  Burnett, 
at  the  time  of  taking  the  assignment  of  the 
contract  from  Wood,  had  knowledge  of  the 
above  fact  The  trial  court  made  no  specific 
findings  of  fact,  simply  adopting  the  view 
taken  by  counsel  for  Doyle.  "Appellate 
courts  must  assume,  In  the  absence  of 
specific  and  unambiguous  findings  of  facts  to 
the  contrary,  that  the  lower  court  Intended 
to  find  those  facts  which  are  responsive  to 
the  Issue  made  by  the  pleadings,  and  essen- 
tial to  the  Judgment  rendered."  Fanny 
RawUngs  M.  Oo.  v.  Tribe,  29  Colo.  302-305, 
68  Pac.  284;  Persse  v.  Gaffney,  5  Colo.  App. 
374,  38  Pac.  837.  Applying  this  rule,  the  trial 
court  must  have  resolved  the  issues  stated 
in  favor  of  Doyle  and  against  Burnett  which 
conclusion  finds  Bivpo^t  in  the  evidwce  ad- 
duced at  the  trial,  and  cannot  be  dlstiirbed 
by  this  court 

The  Judgment  will  be  affirmed. 

Affirmed. 

OABBBBT,    O.    J.,    and  GUNTBR, 
concur. 


KIBBT  V.  GIBSON. 
(Scpreme  Court  of  Eansaa.   Dec.  0,  1905.) 

1.  Tkui.  —  Deuubeeb  to  BviDEWon  —  Dbfbit- 

aiVE  EVIDEWCE  BT  PuiJSTiriP. 

When  a  party,  upon  whom  rests  the  hnr- 
den  of  the  issues  upon  a  trial,  introduces  evi- 
dence which,  uncontroverted,  establishes  a  cause 
of  action  in  Us  favor,  and  then  proceeds  to  Intro- 
duce evidence  which  prima  ncie  defeats  his 
cause  of  action,  and  then  rests  hia  case,  and  the 
opposite  party  demurs  to  the  evidence,  held,  it 
is  error  for  the  conrt  to  overrule  the  demurrer 
and  to  render  Judgment  In  favor  of  the  party 
who  produced  the  evidoice. 

2.  Saue — Obdeb  or  Paoor. 

It  is  bad  practice;  but  where  no  objection 
it  made  on  this  ground,  the  party  who  has  the 
burden  of  the  issues  may  introduce  all  the  evi- 
dence pro  and  con  upon  eveiy  issue  in  the  case. 
If,  however,  he  introduces  evldenoe  i^ldi,  nn- 
rebutted,  defeats  his  canas  of  action,  he  does 
so  at  his  peril. 
(Syllabus  by  the  Court) 

Error  l^om  District  Court,  Seward  County; 
Wm.  Easton  Hutchison,  Judge. 

Action  by  ioha  W.  Klbby  against  Charles 
B.  Gibson,  In  which  defendant  filed  a  croes- 
petltlon.  There  was  Jndgment  for  defendant 
on  the  cross-petltioiv  and  plaintiff  brings 
error.  Reversed. 


Sluss  &  Wall,  for  plaintiff  In  em».  Sat- 
ton  &  Scales,  for  defendant  In  error. 

SMITH,  J.  The  defendant  In  error,  aa  tba 
real  plaintiff,  though  not  nominally.  In  the 
court  below,  filed  a  cross-petition  setting  up 
a  note  and  mortgage,  and  asked  Judgment  for 
a  mortgage  lien  and  foreclosure  of  the  mort- 
gage on  the  land  described  therein.  He  also 
alleged  that  the  mortgage  was  executed  by 
oue  Barnes,  who  was  the  owner  of  the  land 
at  the  time  the  mortgage  was  executed,  and 
that  t>y  successive  assignments  he  became 
and  was  the  owner  and  holder  of  the  note 
and  mortgage.  Kibby,  In  answer  to  the 
cross-petition,  denied  "all  the  alle^tloiu  of 
the  cross-petition  Inconsistent  with  plalntifTa 
[Kibby's]  ownership  of  the  land."  This  did 
not  put  the  ownership  of  Barnes  In  issue. 
At  the  trial  Gibson  Introduced  In  evidence 
the  original  note  and  mortgage  under  which 
he  claimed,  with  the  indorsements,  over  the 
objections  of  Klbby.  None  of  these  objec- 
tions were  well  taken.  Gibson  might  well 
have  rested  his  case  here,  but  he  proceeded 
to  introduce  in  evidence  a  tax  deed,  and  quit- 
claim deeds  tending  to  show  that  Klbby'a 
title  was  derived  from  the  tax  deed,  but  In- 
troduced no  evidence  tending  to  show  any 
infirmity  In  the  tax  deed.  Thereupon  he 
rested  his  case,  and  Klbby  demurred  to  the 
evidence  on  the  ground  that  It  was  not  suf- 
floient  to  Justly  a  judgment  In  favor  of  Gib- 
son. Tbe  court  overruled  the  demurrer,  and 
rendered  judgmmt,  giving  Kibby  a  first  lien 
for  taxes,  of  which  there  was  no  evidence 
unless  it  be  the  tax  deed,  and  also  adjudged 
Gibson  a  second  lieu  for  the  amount  of  the- 
note  and  interest  &nd  ordered  the  foreclosure 
of  the  mortgage  and  sale  of  tbe  land.  Kib- 
by brings  the  case  here. 

The  evidence  shows  that  Kibby  derived  all 
the  title  acquired  tlirough  the  tax  deed  by 
the  grantee  therein,  and.  If  the  tax  deed  is 
valid,  it  defeats  Gibson's  mortgage  lien  on 
the  land.  No  fact  tending  to  show  that  the 
deed  was  void  was  shown  in  the  evidence, 
and  no  infirmity  on  the  face  of  the  deed  is 
suggested.  We  do  not  feel  called  upon  to 
do  so,  but  we  have  scrutinized  the  face  of  tbe 
deed  and  have  failed  to  discover  anything 
that  would  render  It  void,  and  there  is  no 
admission  that  it  Is  void.  As  the  case  atan^ 
then,  Gibson  offered  evidence  which,  uncon- 
troverted, showed  his  right  to  recover  tbe 
relief  he  prayed  for.  He  then  proceeded  to 
offer  evidence  which  prima  facie  defeated 
his  right  of  recovery,  and  the  demurrer  to- 
hlB  evidoice  as  a  whole  sbonld  bave  beoi 
sustained. 

The  party  npon  whom  rests  tbe  bordMi  of 
the  issue  may,  if  be  so  elects  and  there  be 
no  objection  thereto,  proceed  to  off«  evidence 
upon  ail  the  issues  in  the  case  pro  and  con. 
If,  however,  he  produces  evidence  which, 
unrebutted,  defeats  his  cause  of  actI<Ki,  or 
If  he  does  his  opponent  the  service  of  setting 
Qp  a  straw  man  and  omits  to  knock  bim- 
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down,  be  does  so  at  his  peril.  He  may  safe- 
ly follow  the  order  of  trial  prescribed  by 
aecUon  275  of  the  Code  of  Civil  Procednre. 

The  Judfirment  of  tbe  district  cotirt  Is  re- 
versed, and  the  case  remanded.  All  tlw  JTot- 
tlces  concnrrlng. 


WATKINS  liAND  CO.  T.  GRBPS  at  at 

(Sapreme  Court  of  Kansas.  Dec  0,  1900.) 

Public  Lakdb— Thibkb  Cui.ttib»— Bntbt— 

Sale  Betobs  Patent. 

Section  2,  c  190,  Act  Cong.  June  14,  1878, 
20  Stat  113,  being  "An  act  to  amend  an  act 
entitled  'An  act  to  encourage  the  growth  of 
timber  on  tbe  Western  prairies,' "  Is  not  an  In- 
hibiticm  on  the  privily  of  the  person  who  en- 
ter* land  and  cultiTates  timber  thereon  from 
contracting,  before  he  secures  his  patoit,  to 
sell  the  land  after  he  makes  his  final  proof;  and 
such  a  contract  is  not  void  by  reason  of  tbe 
provisions  of  this  section. 

[Ed.  Note. — For  cases  in  point,  Mt  toL  41» 
Cent  Dig.  Public  Lands,  {  S71.] 

(Syllabus  by  the  Ooort) 

Error  from  District  Court,  Bdwards  Coun- 
ty; CSua.  B.  Lobdell.  Judge. 

Actfon  1^  the  Wattlns  Land  Company 
against  Nathan  O-eps  and  otiwn.  Judgment 
fbr  defWidatttB,  and  plaintiff  brings  enoe. 
Affirmed, 

R.  W.  Turner  and  A.  C  Mitchell,  for  platn- 
tlff  In  error.  Fred  Dummt  Smith,  for  de- 
fendants In  error. 

OREENB,  J.  This  action  was  brought  by 
the  Watklns  Land  Company  to  foreclose  Its 
mortgage  upon  certain  land  described  In  Its 
petition  and  In  which  Nathan  Crepe  and 
Mary  O.  Creps,  the  mor^agors,  and  R.  B. 
Edwards,  a  claimant  to  the  land,  were  de- 
fendants. The  two  Crepa  answered,  admit- 
ting the  execution  of  the  note  and  mortgages, 
but  denying  tbe  all^atlons  of  tbe  answer  and 
cross-petition  of  Edwards.  The  defendant 
Edwards  answered  that  be  was  the  equitable 
owner  of  the  land ;  that  prior  to  the  execution 
of  the  mortgage  he  had  purchased  the  land 
from  Creps,  and  had  paid  him  the  purchase 
price  therefor;  that  he  Immediately  went  Into 
actual  possession  of  the  land,  and  has  ever 
since  that  time  been  in  tbe  actual,  open,  no- 
torious, and  exclusive  pcwsesslon  thereof,  and 
had  made  tasting  and  valuable  Improvements 
thereon ;  that  Creps  and  bis  wife  had  neglect- 
ed and  refused  to  make  him  a  deed  therefor ; 
that  at  tbe  time  of  tbe  execution  of  the 
mortgage  in  question  tbe  mortgagors  had 
no  interest  In  the  land  and  held  only  the  le- 
gal title  thereto.  The  cause  was  tried  by 
tbe  court  without  a  Jury,  and  the  court  made 
special  findings,  among  which  are  the  follow- 
ing: That  Edwards  purchased  the  land  of 
Creps  on  the  26tb  day  of  March,  1890,  and 
paid  him  the  agreed  consideration  therefor; 
that  he  took  immediate  possession  and  made 
lasting  and  raluable  Improvements  thereon ; 
that  Eldwards  paid  tbe  taxes  on  tbe  land 
In  1880  and  1891,  and  has  ever  since  1891 


been  in  oipeu,  notwlous,  and  exclusive  posse» 
alon;  and  that  on  April  5,  1892,  Creps  ex- 
ecuted to  plaintifT  the  mortgage  set  out  In 
the  petition.  Upon  these  and  other  flndinsv 
not  necessary  for  the  purposes  of  this  opinion, 
the  court  rendered  Judgment  for  Edwards. 

The  plaintiff  in  error  makes  three  conten- 
tions: First  That  the  answer  filed  by  Ed- 
wards did  not  state  sufficient  facts  to  admit 
testimony  of  bis  claim.  This  contention  can- 
not be  sustained.  The  answer  was  amply 
sufficient 

Tbe  next  contention  la  that  the  evidwce 
did  not  establish  tbe  fact  that  Edwards  had 
purchased  tbe  land  or  bad  taken  immediate 
possession  at  the  time  alleged  EUlwards  tes- 
tified that  be  purchased  tbe  land  at  the  time 
stated  in  bis  answer;  that  be  paid  the  foil 
contract  price  therefor;  that  he  immediately 
went  Into  possession  and  fenced  it ;  and  that 
he  had  been  in  open,  notorious,  and  uninter- 
rupted possession  thereof  since  that  time. 
Although  some  of  these  facts  were  strenuous- 
ly denied  by  Creps,  It  was  the  duty  of  tbe 
trial  court  to  weigh  these  conflicting  state- 
ments and  determine  wbere  the  truth  was, 
and,  having  done  so,  we  are  not  at  liberty  to 
say  that  tbe  court  erred  In  determining  upon 
which  side  the  evidence  prepondwated. 

Tbe  last  contention  Is  that  the  alleged  con- 
tract between  Edwards  and  Creps  for  tbe 
purchase  of  the  land,  having  been  made  be- 
fore Creps  made  bis  final  proof,  was  void 
under  section  2,  c.  190,  Act  Cong.  June  14, 
1878,  20  Stat.  113^  being  "An  act  to  amend  an 
act  oititled  'An  act  to  encourage  tbe  growth 
of  timber  on  the  Western  prairies.' "  Creps 
acquired  title  to  this  land  under  this  act 
This  section  ^ovides :  "That  the  person  ap- 
plying for  the  benefits  of  this  act  shall,  upon 
ain>llcatlon  to  tbe  register  of  the  land  district 
in  which  be  or  she  is  about  to  make  such 
entry,  make  affidavit  before  the  register  or 
the  receiver,  or  the  clerk  of  some  court  of 
record,  or  officer  authorized  to  administer 
oaths  in  the  district  wbere  the  land  Is  situ- 
ated; which  affidavit  shall  be  as  follows,  to 

wit:    L  1  having  filed  my  application, 

number  ,  for  an  entry  under  the  pro- 
visions of  an  act  entitled  'An  act  to  amend 
an  act  entitled  "An  act  to  encourage  tbe 
growth  of  timber  on  the  Western  prairies'" 

approved   187  — ,  do  solemnly  swear, 

(or  affirm)  that  I  am  the  head  of  a  family 
(or  over  twenty-one  years  of  age),  and  a  citi- 
zen of  tbe  United  States  (or  have  declared 
my  intention  to  become  such);  that  tbe  sec- 
tion of  land  q)eclfled  In  my  said  application 
Is  composed  exclusively  of  prairie  lands,  or 
other  lands  devoid  of  timber ;  that  this  filing 
and  entry  is  made  for  tbe  cultivation  of 
timber,  and  for  my  own  exclusive  use  an^ 
benefit;  that  I  have  made  tbe  said  applica- 
tion in  good  faith,  and  not  for  the  purpose 
of  speculation,  or  directly  or  indirectly  for 
the  use  or  benefit  of  any  other  person  or 
persons  whomsoever;  that  I  Intend  to  bold 
and  cultivate  tbe  land,  and  to  fully  comply 
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with  tbe  prOTlBknu  of  tbls  said  act ;  and  that 
I  hare  not  heretofore  made  an  entry  undw 
thlB  ac^  or  the  acti  of  which  this  la  amend- 
atory." 

The  contention  la  that;  In  view  of  the 
provlalons  of  this  section,  the  contract  be- 
tween Sldwarda  and  Oepe  was  a  frandnlmt 
conaplracy  to  defeat  the  porpoee  of  the  tim- 
ber cnltnre  law  of  the  United  States.  Aa 
axprcBBCd  by  tbe  defoodant  in  error  In  Ua 
brief:  "Tills  might  hare  aome  force  If  the 
land  In  qneetlcMi  were  a  homestead  or  pre- 
emption, bnt  It  baa  no  force  as  applied  to  a 
timber  claim.  At  to  tbe  first  two,  the  statute 
ezpresely  prohibits  contracts  piior  to  final 
Iffoof  and  declares  tbem  invalid.  There  Is 
no  such  problbltfon  as  to  timber  dalma.  Tbe 
consideration  In  the  two  formv  cases  ia  act- 
ual occupancy  by  tbe  settler  with  Intention 
to  make  It  bis  btnne.  In  tbe  lattw  the  ocm- 
slderatlon  Is  tbe  planting  and  eultlTatkm 
of  the  timber,  and  the  goremmrat  waa  In- 
dlfforent  as  to  who  carried  out  the  terms  of 
the  contract"  It  a^iears  that  Gr^  did 
comply  with  the  oath  he  took  when  he  made 
bis  application  for  the  privilege  of  entering 
this  land  under  this  act  He  planted  and 
cultivated  the  amount  and  kind  of  tlmbn'  re- 
aulied  and  for  tlie  time  required,  and  by  rea- 
son thereof  obtained  bia  intent  The  af- 
fidavit la  only  required  to  show  the  good  In- 
tention of  the  applicant  to  cultivate  the 
timber. 

It  follows  that  tbe  Judgmmt  must  be  af- 
firmed. Ail  the  Justices  concurring. 


7.  I.  CASB  THRESHING  UAGH.  00.  T. 
MIGELDT. 
(Supreme  Goort  of  Kanwie.  Dee.  0,  190B.) 

1.  SaU— GONTaACT— CONBTBUCnoiT. 

The  word  "land,"  when  used  In  a  contract 
without  limitation,  is  tvoad  enoagh  to  Inclnde  a 
piece  of  real  property  described  aa  a  blot^  in  a 
townsite. 

2,  Sahx— GoNomoNS. 

Where  a  person  enters  Into  a  contract  for 
file  poTchBBe  of  a  threshing  oatfit,  but  re- 
atavea  the  rixht  to  conntermand  tbe  order  if  he 
shall  go  to  Oktah(»na  and  buy  land,  Id  the  ab- 
sence of  an;  special  drcnmstances  reqalring 
other  tban  an '  ordinary  Interpretation  of  tbe 
words  used,  this  condinon  is  met  by  his  mak- 
ing a  visit  to  Oklahoma  and  there  poxchasing  a 
block  in  a  townsite. 
(Syllabos  by  the  GourL) 

Brror  from  District  Court,  Bllsworth 
County;  B.  B.  Bees,  Judge. 

Action  by  the  3. 1.  Case  Threshing  Mat^ne 
Company  against  John  J.  MidEley.  Jndg- 
mmt  tor  defoidant,  and  plaintiff  brings  ei^ 
ror.  Afllrmed. 

Dallas  Grow  and  O.  T.  Evans,  for  plaln> 
tiff  in  error,  Ira  E.  Lloyd,  for  defendant  In 
error. 

MASON,  J.  John  J.  Micfcley  agreed  in 
writing  with  tbe  3.  I.  Case  O^reablng  Ma- 
rine Company  to  purcliase  a  t*«'^**'"g  out- 


fit from  It;  the  contract  ceotalnlng  this 
provision:  "In  case  party  [Ulckl^]  goea  to 
Oklah(HDa  and  bays  land,  has  the  iwlTllege  of 
«««wifitMm  ■  miiTiy  iflfiit  OTder."  T3ie  cfxnp&ny 
shipped  the  macfalnoy,  and  upon  Mlckley's 
refnaal  to  accept  It  sued  him  fbr  dam^es, 
alleging  a  breach  of  tbe  contract  He  de- 
fended upon  tbe  ground  that  be  had  counter- 
manded the  OTder  and  was  Justified  In  doing 
so  ttie  tact  that  be  had  gone  to  Oklalxuna 
and  bought  land  tbera  Upon  a  trial  tbe 
court  directed  a  verdict  tar  the  d^endant 
and  gave  Judgment  tiieremi,  from  wbldi  the 
plaintiff  now  prosecutes  error. 

There  waa  no  substantia]  controvoray  over 
the  facts.  It  was  adndtted  that  Mickler  had 
notified  the  company  that  he  had  elected  to 
countermand  the  order,  and  that  before  doing 
BO  be  bad  visited  Oklalioma  and  there  por- 
dbased  real  estate^  Ascribed  as  Mods  8  In 
Klngflsber,  tor  $200.  The  question  Involved 
Is  whether  In  doing  this  the  deftodant  had 
gone  to  Oklahoma  and  bought  land,  vlthln 
the  meaning  of  the  contract  The  plaintiff 
claims  that  npcm  tbe  face  of  the  contract  the 
condition  that  the  defendant  should  go  to 
Oklah<Hna  and  boy  land  could  <mly  be  met  by 
his  permanently  removing  to  Oklahoma  and 
buying  a  farm  there.  In  support  of  this 
claim  It  is  argued  that  tbe  word  "land," 
when  employed,  aa  It  waa  in  tbls  Instance, 
without  qualifying  wwda,  meana,  at  least 
presumptively,  agricultural  land,  as  distin- 
guished from  town  lots  or  bloe9EB.  To  tbls 
contoitlon  we  cannot  agreb  The  use  of  the 
word  "land"  as  a  goierie  term  covering  real 
property  of  any  character  la  aanctloned  by 
custom  and  by  authority.  In  ita  genial 
sense  it  Is  dtfned  Websttf  as  "Any  por- 
tion, large  or  email,  <Mr  tbe  surface  of  the 
eartti,  considered  by  Itself,  or  aa  belonging 
to  an  individual  or  a  people,  as  a  oonntzy, 
estate,  farm  or  tract"  As  a  law  term  the 
same  work  thus  defines  it:  "Any  ground,  soil 
or  earth  whatsoever,  as  meadows,  pastures, 
woods,  ete.,  and  everything  annexed  to  it 
whether  by  nature,  aa  trees,  water,  etc^  or 
by  the  band  of  man,  as  buildings,  teaaeett. 
etc.;  real  estete."  It  ia  used  1hrou|^iout 
tbe  Kansaa  statutes  as  a  symmym  of  "real 
estete^  and  "real  property."  Subdivision  8. 
I  7S42,  Gen.  St  1801.  "Land  In  ite  legal  sig- 
nification comprehends  any  grounds,  soil, 
or  earth  whatever."  S  Words  ft  Phrases  Ju- 
difdally  D^ned,  3975.  The  omtract  did 
not  attempt  to  apeclty  tbe  quantity  of  land 
that  defendant  waa  to  pundiasa  in  wder  to 
obtain  the  right  to  countermand  his  order. 
If  lie  bad  bou^t  an  unplatted  tract  ot 
ground  equal  in  «tent  to  hlodc  S  in  King 
fisher.  It  could  not  be  denied  upon  aiqr  theory 
that  Uiis  would  have  been  a  purchase  of  land. 
Tbe  rights  of  the  parties  can  hardly  be 
thought  to  be  affected  in  any  possible  way 
by  the  question  of  wbetiier  the  tract  pundias- 
ed  liad  been  laid  out  In  lots  and  Idodu. 

It  Is  suggested  that  tbe  context  abows  ttiat 
arable  land  and  not  a  town  blodc,  and  a  per- 
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manent  remoTal  to  Oklahoma  and  sot  a  mere 
Journey  thither,  were  within  the  «mtempla- 
^lon  of  the  parties  to  the  contract,  Inaamneh 
AM  It  can  be  Inferred  that  the  defendant 
inserted  the  clause  In  qneatlon  tot  his  pro- 
tection In  case  he  should  cease  to  bare  o<v 
oaslon  to  use  the  machinery  by  reason  of  hia 
buying  a  farm  elsewhere  and  going  to  re- 
side upon  It  It  may  equally  well  be  sup- 
posed, boweTer,  that  the  clause  was  Intend- 
ed to  release  Urn  In  case  his  contemplated 
purchase  of  any  Oklahoma  real  estate  should 
divert  enough  of  his  resources  to  anotlier 
channel  to  make  It  Inexpedient  for  him  to 
invest  in  this  threshing  outfit  so  large  a 
sum  as  he  could  otherwise  afford. 

Evidence  was  offered  for  the  purpose  of 
showing  that  the  contract  should  be  given  the 
interpretation  for  which  the  plaintlflt  con- 
tends. That  upon  which  the  greatest  reliance 
seems  to  be  placed  was,  in  substance,  that  in 
a  conversation  which  was  had  after  the  con- 
tract bad  been  entered  into,  between  the  de- 
fendant and  a  representative  of  the  plalntlfF, 
the  latter  aald  that  the  fonn«-  would  not  be 
relieved  from  his  obligation  to  take  the  ma- 
chinery unless  he  should  buy  a  farm  In  Okla- 
boma,  and  that  afterwards  the  defendant  in- 
QOlrecl  of  a  third  person  whether  he  thongbt 
the  purchase  of  a  town  lot  or  block  there 
would  be  sufficient  to  eftect  his  release.  Nei- 
ther this  evidence  nor  any  other  that  was 
oCTered  had  any  tendency  either  to  explain 
away  the  natural  effect  of  the  language  of 
the  agreement  by  exhibiting  the  circumstan- 
ces under  which  It  was  made,  or  to  show  that 
the  parties  had  given  It  an  Interpretation  dif- 
ferent from  its  obvious  meaning. 

It  Is  true  that  the  construction  placed  upon 
the  reservation  In  the  contract  by  the  trial 
coart  is  literal,  but  the  language  used  Is  plain 
nnd  unambiguous.  If  It  does  not  mean  pre- 
cisely what  It  says,  it  would  be  difficult  for 
any  tribunal  to  attach  to  it  any  definite 
meaning  whatever.  It  Is  also  true  that 
this  construction  practically  makes  the  en- 
tire lnstrum«it  subject  to  cancellatfou  at  the 
will  of  one  of  the  parties,  for  the  defendant, 
it  desirous  of  escaping  Its  burden,  could  easi- 
ly comply  with  the  conditions  which  would 
give  him  that  privll^e.  But  it  Is  not  appar- 
«nt  that  this  consideration  gives  the  machin- 
ery company  any  Just  cause  to  complain. 
The  contract  was  voluntarily  made,  was  not 
unconscionable,  and  resulted  in  no  hardship. 
No  grounds  are  presented  for  a  conrt  to  grant 
relief  against  its  terms. 

The  jodgment  Is  affirmed.  All  tbe  Jostlces 
-ctmcnrrlnfr 


BrENNBDY      SGOITT  et  al. 

(Supreme  Court  of  Kansas.  De&  9,  lOOS.) 

1.  Taxation  — Tax  Deed  —  Descbiftion— Ab- 
BaxviATioirs. 

The  abbreviation  "S  B  4,"  employed  In  the 
descripti<m  of  the  property  conveyed  by  a  tax 
-deed,  will  be  interpreted  as  meaning  "south- 


east quarter,"  when  It  Is  expllclUy  used  in  an- 
other  part  oi  the  same  Instrument  as  the  equlva- 
Imt  of  these  words. 

[Ed.  Note. — For  cases  in  point,  see  voL  45, 
Cent.  Dig.  TaxaUon.  K  1519,  1620.] 

2.  SAioi  —  SuBSKquBiiT  TAxas  —  BxcnAi.8 — 
Dbfinitbhxss. 

Where  a  tax  deed  states  the  total  pay- 
ments for  subsequent  taxes  made  by  the  holder 
of  the  tax  sale  cntificate,  but  fails  to  show 
how  much  of  this  warn  was  paid  tor  the  taxes 
of  any  <Hie  year,  the  amount  redted  as  tba  «m- 
slderation  of  the  deed  will  not  be  deemed  exces- 
■ive,  if  It  can  be  accounted  for  by  any  ap- 
portionment of  such  taxes  among  the  several 

J ears  that  is  consistent  with  the  recitals  of  the 
eed. 

8.  Sakb— SuFnciENCT  OF  Deed. 

Where  a  tax  deed  has  been  of  record  more 
than  five  years,  it  will  not  be  set  aside  by  rea- 
son the  fact  that  It  shows  oa  its  face  that 
the  amount  stated  as  its  consideration  Is  excess- 
ive, wh^e  the  excess  can  be  accounted  for  by 
assaming  that  the  county  clerk,  in  computing 
the  amount  of  the  consideration,  included  the 
statutory  fees  for  the  Issuance  and  recording 
of  the  deed. 
(Syllabus  by  the  Court) 

Error  from  District  Omat,  Oreenwood 
County;  Q.  P.  Alkman,  Judge. 

Action  hy  Wllber  W.  Kennedy  against 
Mary  A.  Scott  and  others.  There  was  a  judg- 
ment tor  the  latter,  and  the  former  brlt^ 
error.  Affirmed. 

W.  S.  Marlin.  for  plaintiff  in  error.  How- 
ard J.  Hodgson  and  W.  L.  Fitch.  fOT  defend- 
ants In  error. 

MASON.  J.  The  only  question  Involved  In 
this  case  is  whether  the  trial  court  erred  In 
sustaining  a  tax  deed,  which  bad  been  of  rec- 
ord for  more  than  five  years,  against  sever- 
al objections  made  to  It  for  matters  appar- 
^t  upon  its  face.  The  tract  sold  and  con- 
veyed is  described  In  the  deed  as  "the  S  B 
4  Sec.  25,  Township  23,  Range  S."  It  is 
argued  that  this  is  an  Insufficient  and  unin- 
telligible description,  because  the  letters  "S 
B,"  followed  by  the  figure  "4,"  cannot  be 
construed  as  equivalent  to  the  words  "south- 
east quarter."  There  are  decisions  which 
seem  to  sustain  that  contention.  See  1  A.  & 
B.  Encycl.  of  L.  (2d  Ed.)  101,  note.  Whether 
it  Is  sound  as  a  general  principle  need  not  be 
determined.  In  the  deed  the  land  against 
which  the  tax  was  assessed  is  described  in 
this  manner:  "The  southeast  quarter  (S  E  4) 
of  section  twenty-five  (25),  township  twenty- 
three  (23),  range  eight  (8),  situated  In  the 
county  of  Oreenwood  and  state  of  Kansas." 
This  explicitly  shows  that  whoever  prepared 
the  deed  employed  "S  B  4"  as  an  abbreviation 
for  "southeast  quarter,"  and  gives  the  clue, 
if  one  be  needed,  for  the  Interpretation  of  the 
expression  wherever  found  in  the  same  in- 
strument 

It  is  claimed  that  the  consideration  stated 
In  the  deed  Is  excessive.  The  deed  does  not 
disclose  what  amount  would  have  been  re- 
quired at  the  time  of  its  execution  to  redeem 
the  property.  It  shows  that  the  taxes  tor 
three  subsequent  years        paid  by  the  bold- 
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er  of  the  tax  sale  certificate,  and  gives  ttae 
total  amount  so  paid,  but  does  not  indicate 
when  ttwM  payments  were  made,  nor  bow 
the  amount  was  dlBtributed  between  the 
three  years.  Howerer,  nothing  Is  omitted 
that  the  statute  requires.  The  only  pro- 
vision of  the  law  applicable  to  this  matter 
Is  found  In  the  form  of  tax  deed  given  in 
section  7676  of  the  General  Statutes  of  1901, 
which  Includes  the  recital:    "And  whereas, 

the  snbsequent  taxes  of  the  year   , 

amounting  to  the  sum  of  dollars,  have 

been  paid  by  tbe  purchaser,  as  provided  by 
law."  The  requirement  Imposed  by  this  re* 
dtal  Is  met  by  a  statement  of  the  gross 
amount  paid  for  the  years  named,  without 
showing  Its  apportionment  among  the  sever- 
al years.  There  is  no  presumption  that  the 
taxes  of  the  several  years  were  equal  or  bore 
any  other  definite  relation  to  each  other.  On 
the  contrary  the  court  must  assume  any  dis- 
tribution of  the  taxes  of  the  three  years  that 
Is  necessary  to  the  validity  of  the  deed,  and 
not  inconsistent  with  any  of  Its  recitals.  To 
uphold  the  deed  after  it  has  been  of  record 
for  five  years,  the  court  may  assnme  that 
the  greater  part  of  the  subsequent  taxes  re- 
ferred to  accrued  in  the  year  of  the  sale,  and 
were  paid  at  the  earliest  possible  date,  so 
that  practically  the  whole  amount  bore  In- 
terest from  that  time.  Martin  t.  Garrett,  ^ 
Kan.  131,  30  Pac.  188. 

This  principle  will  not  alone  save  the  deed 
In  the  present  case,  for  the  most  liberal  pre- 
sumption in  respect  to  the  apportionment  of 
the  subsequent  taxes  will  not  serve  to  ac- 
count fully  for  the  consideration  stated  In 
the  deed,  which,  upon  any  possible  theory  of 
the  time  of  payment,  is  somewhat  greater 
than  the  proper  amount  The  excess,  bow- 
ever,  viewed  in  the  light  of  the  presumptions 
most  favorable  to  the  validity  of  the  deed,  Is 
less  than  the  sum  of  the  fees  fixed  by  statute 
for  the  Issuance  and  recording  of  the  deed. 
These  are  not  Items  that  are  intended  to  be 
or  should  be  included  in  the  consideration  of 
a  tax  deed,  but  it  has  been  held  that,  if  they 
are  so  included,  the  deed  is  not  thereby  ren- 
dered vulnerable  to  an  attack  made  after 
the  lapse  of  the  limitation  period,  although 
the  fact  Is  shown  upon  the  face  of  the  deed, 
for  the  reason  that  these  are  charges  that 
would  have  to  be  paid  by  the  original  owner 
before  he  could  recover  the  property.  Martin 
v.  Garrett,  supra.  It  had  already  been  de- 
cided, in  Bowman  v.  OockrlU,  6  Kan.  825 
(followed  In  Davis  v.  Harrington,  S6  Kan. 
196,  10  Pac.  532),  that  understating  the 
amount  of  the  consideration  does  not  render 
a  tax  deed  void,  Inasmuch  as  It  can  result  in 
no  possible  Injury  to  any  one,  unless  it  be 
the  grantee.  The  apparent  purpose  of  stating 
the  consideration  being  to  advise  the  owner  of 
the  property  of  the  amount  he  would  be  re- 
quired to  pay  if  be  should  succeed  In  having 
the  deed  set  aside,  It  was  logically  held  in 
Martin  v.  Garrett  that  such  owner  had  no 
cause  to  complain  of  an  overstatement  of  the 


consideration  occasioned  by  Including  char- 
ges which  were  not  required  to  be  shown  In 
the  deed,  but  which,  nevertheless,  he  wonld 
be  obliged  to  pay  In  the  event  of  his  recover 
ing  the  pr(^>erty. 

The  favorable  treatment  always  given  to 
one  who  has  been  permitted  to  bold  posses- 
sion of  land  under  a  tax  deed  for  five  years 
without  his  title  being  questioned  warrants 
the  court  in  presuming  In  this  case  that  the 
trifling  part  of  the  consideration  which  can- 
not otherwise  be  accounted  for  was  Intended 
to  cover  the  costs  of  Issuing  and  recording 
the  deed,  and  for  that  reason  did  not  rend^ 
It  void.  Other  objections  to  the  deed  have 
been  made  which  are  not  thought  to  require 
discussion. 

As  no  valid  objection  has  been  pointed 
out,  the  judgment  Is  affirmed.  All  the  Ju^ 
tlces  concurring. 


TOUNGBBRG  v.  WALSH. 
(Bupreme  Court  of  Kanaaw.  Nov.  11,  lOOBL) 

1.  Chattxl  Mobtgagbb— Failube  to  Recobd 
— Validitt. 

Under  the  provisions  of  section  4244,  G«n. 
St  1901,  an  unrecorded  diattd  mortgage  or 
conveyaiMM  tntoided  to  operate  as  a  mortgage 
of  personal  property,  where  there  is  do  t^aoge 
In  the  possession  of  the  property,  la  void  as 
against  the  creditors  ot  the  mortpigor  only 
while  withheld  from  reeord,  and,  whatever 
recorded  will  from  and  after  tJiat  tune  be  valii 

2.  SAMK— PKBSORS  EnTITLED  TO  QUKBTION— 

Validitt. 

The  creditors  of  the  mortgagor  mentioned 
In  said  section  4244,  Oen.  St.  1901,  include  only 
those  having  some  specific  lien  upon  or  right 
to  the  mortgaged  property,  and  do  not  ^brace 
mere  generfu  creditors. 
S.  Saio— Pbiobitt— Otbeb  Secubitt. 

The  purchaser  of  personal  property  at  a 
mortgagee  B  sale  under  a  junior  mortgage,  who 
buys  with  actual  knowledge  of  the  prior  mort- 
gage, which  is  recorded,  and  with  notice  tiiat 
the  seller  obtained  the  possession  of  said  prop- 
erty from  the  prior  mortgagee  by  deceit  auA 
afterwards  forcibly  retained  such  pnimrnmnn. 
and  who  pays  for  the  property  only  the  amount 
secured  by  said  junior  mortgage,  cannot  in  a 
replevin  suit  brought  by  the  prior  mortgagee  t» 
recover  the  posBession  or  said  good^  avoid  a 
recovery  merely  bv  showiog  that  the  pLaintiff,  in 
addition  to  his  chattel  mortgage,  was  secured 
by  a  mortgage  on  the  homestead  of  the  mort- 
gagor, and  that  during  the  pendency  of  the  re- 
plevin suit  said  homestead  had  been  sold,  and 
the  plaintiff  might  have,  but  did  not  enforce 
payment  of  bis  whole  debt  out  of  the  proceeds 
of  said  homestead;  it  appearing  that  the  value 
of  the  personal  property  then  materially  ex- 
ceeded the  amount  of  both  chattel  mortgages 
thereon. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Franklin  Coun- 
ty; a  A  Smart  Jndge. 

Action  by  James  Walsh  against  J.  B. 
Toungberg.  There  was  judgment  for  plaln- 
tUF,  and  defendant  brings  error.  Affirmed. 

The  district  court  upon  the  trial  of  this 
case  made  the  following  findings  of  fact  and 
conclusions  of  law ; 

(1)  On  the  29th  day  of  November,  1901, 
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one  J.  B  Loc&wood  sold  a  ttoA  of  drugs, 
thai  located  In  Ottawa,  to  tbe  defendaDt,  J. 
¥1.  Tonngbers,  and  executed  and  delivered  to 
him  a  bill  of  sale  of  tbat  date,  which  bill  of 
Bale  was  recorded  by  Toungberg  In  the  office 
of  the  re^ster  of  deeds  on  February  10 
1902;  the  original  paper  remaining  In  the 
office  of  the  register  of  deeds  nntll  June  11, 
19(&,  at  which  time  It  was  taken  from  the 
register's  office  by  youngt>erg,  as  her^nafter 
more  fnlly  deacrlbed. 

®  At  the  time  of  the  emcntlon  of  said  bill 
of  sale  by  Lockwood  to  Tonngbng,  Lockwood 
and  wife  ezecnted  and  dellTered  to  Tonng- 
be^  a  note  for  $1,200  and  a  mortgage  secure 
ing  the  same,  npon  this  same  stock  of  dmgs, 
which  mortgage  was  retained  by  Toungberg 
nntU  June  11.  1902. '  It  was  never  recorded. 
Just  why  this  mortgage  was  given  by  Lode- 
wood  and  wlfb  npon  the  stock  sold  by  Lock- 
wood  to  Toungberg  is  not  made  dear  by  the 
evidence. 

(8)  From  Novonbv  29;  1001,  until  June 
U.  1902,  Lockwood  continned  to  operate  the 
■tore,  sell  the  goods,  and  keep  up  the  stock, 
as  a  clerk  for  Toongberg,  receiving  from 
Toungberg  a  salary  of  $S0  per  month. 

(4)  On  June  11. 1902,  the  defendant,  Toui«- 
twr^  had  dosed  the  store  and  cansed'it  to 
be  locked,  and  3.  B.  Lockwood  dwlrlng  to 
<»ntinne  the  business,  ai^lled  to  the  plaintiff, 
James  Walsh,  to  furnish  falm  the  money  with 
which  to  buy  and  operate  the  store  and  to 
pay  off  the  indebtedness  dne  from  Lockwood 
to  other  iHirtles.  Thereupon  Walsh,  the 
plaintiff,  fnmlsbed  to  Lockwood  $1,006,  «7S0 
of  which  was  paid  by  Walsh  direct  to  Toung- 
berg, the  defendant,  and  then  Toungberg 
executed  and  delivered  to  Walsh  a  bill  of 
sale  of  that  date;  convening  to  blm  the 
stock  of  drugs  and  store  fixtures,  l^ls  bill 
of  sale  was  s^^ned,  not  only  by  Toungberg, 
but  was  also  signed  by  J,  B.  Lodcwood  (this 
latter  fact,  however,  was  unknown  to  Toung- 
berg), and  was  recorded  in  the  office  of  the 
roister  of  deeds  by  Walsh  on  November  2. 
1908.  At  the  same  time  Lockwood  and  wife 
executed  to  Walsh  a  real  estate  mortage 
upon  their  homestead  In  the  city  of  Ottawa, 
for  $1,005.  At  the  time  of  the  delivery  of 
the  bill  of  sale  from  Toungberg  and  Lock- 
wood  to  Walsh  for  the  stock  of  drugs,  Toung- 
berg also  delivered  to  Walsh  the  chattel 
mortgage  under  date  of  November  29,  1901, 
executed  by  Lockwood  and  wife  to  Toung- 
berg, which  at  that  time  had  never  been  re- 
corded. Before  delivering  the  said  chattel 
mortgage,  however,  Youngbeig  caused  three 
llnea  to  be  drawn  lengthwise  of  said  chattel 
jnortgage  across  its  face,  with  ink.  Intend- 
ing thereby  to  obliterate  and  cancel  the  said 
mor^ge.  At  the  time  of  the  delivery  of 
«ld  mortgage  Toungberg  caused  to  be  writ- 
ten upon  the  badi  thereof  as  follows :  "J. 
Toungberg,  wttbout  recourse,  Jamra  Walsh." 
He  dedlned  to  sign  a  formal  assignment, 
which  was  presented  to  him  by  Walsh  for 
bis  signature^  At  the  same  time  he  took 


from  the  office  of  the  raster  of  deeds  the 
bill  of  sale  from  Lodnrood  to  him,  caused 
the  same  to  be  marked  "Seleaaed,-**  and  de- 
livered it  to  Walsh. 

09  At  the  time  of  the  payment  of  tiie  $7S0  by 
Walsh  to  Tonngbei^  and  the  execution  of  the 
bill  of  aale  by  Toungberg  and  Lodnrood  to 
Walsh,  it  was  the  intention  of  both  Lo(&wood 
and  Walsh  that  Walsh  was  buying  the  atodc 
of  goods  for  Lo(&wood,  and  that  Walsh 
should  hare  secortty  npon  both  the  home- 
stead and  the  stock  of  goods  ftir  the  repay- 
ment of  the  $1,005  above  mentioned ;  and  It 
was  the  belief  of  both,  and  tbey  understood, 
that  if  Toungberg  would  deliver  to  Walsh 
the  chattel  mortgage  made  by  Lockwood  and 
wife  to  Toungberg  nnAer  date  of  November 
2D.  1901,  and  the  bill  of  sale  from  Lockwood 
to  Toungberg,  of  the  same  date,  that  Walsh 
would  hold  the  said  chattel  mortgage  and 
bill  of  sale  as  security  against  the  sto<^  of 
goods  for  the  repayment  of  the  $1,005. 

(Q)  From  the  11th  day  of  June,  1002,  until 
on  or  about  January  1.  1904,  Lpdiwood  con- 
tinned  to  operate  the  store  In  tiie  usual  and 
ordinary  way. 

(7)  On  November  21,  1903,  Lockwood,  be- 
ing Indebted  to  one  B.  Herron  In  the  sum  of 
$144^42,  for  rent  during  the  seven  months 
next  prior  to  said  date,  executed,  together 
with  his  wife,  a  promissory  note  for  that 
sum,  due  January  1,  1904,  and  secured  the 
same  by  a  chattel  mortgage  upon  the  same 
stock  of  goods,  fixtures,  and  furniture,  and 
delivered  the  same  to  A.  S.  Phillips,  agent 
of  said  Herron,  which  was  duly  recorded 
on  Novonbw  24,  1003.  At  the  time  of 
the  execntlon  and  delivery  of  said  chattel 
mortgage  to  Phillips  for  Herron,  said  Phil- 
lips was  advised  by  Lockwood  that  the 
plaintiff  (Walsh)  had  a  Hen  upon  the  stock. 
Phillips  also  had  seen  the  bill  of  sale  from 
Toungberg  and  Lodcwood  to  Walsh  in  the 
register  of  deeds*  office  before  he  took  his 
mortgage. 

(8)  Some  time  betw  een  November  21, 1003, 
and  January  1.  1901,  and  after  tiie  Herron 
mortgage  had  been  duly  recorded,  Lodcwood 
6urr«idered  the  possession  of  said  stock  to 
tiie  plaintiff  (Walsh)  and  put  him  in  posses- 
sion of  the  same  by  delivwlng  to  htm  the 
keys  of  the  store  for  that  purpose.  A  Uttie 
later,  and  while  Walsh  was  In  the  possession 
of  the  stock,  Phillips,  as  agent  of  Herron,  or 
as  assignee  of  said  mortgage  (the  evidence 
does  not  show  Just  when  the  Herron  mort- 
gage was  assigned  to  Phillips),  applied  to 
Walsh  for  an  opportunity  to  go  Into  the  store 
and  inspect  the  sto<^.  Walsh  went  with 
Phillips  to  the  store,  unlocked  the  door,  and 
both  went  in.  Phillips  also  had  a  k^,  which 
he  bad  obtained  from  the  party  with  whom 
Walsh  had  left  It.  After  examining  the 
stock,  Phillips  declined  to  leave  the  store, 
but  declared  he  was  In  possesion  of  the 
sto<^  Mader  his  chattel  mortgage.  Walsh 
left  him  in  the  store,  and  went  out  to  aetft 
advice;   Mr.  Walsh  Is  a  rwy  old  man,  and 
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feeble  in  body.  Some  negotiations  were  had 
between  Walsh  and  Phillips  with  retereD<>e  to 
the  Jojnt  possession  of  the  stock,  and  later 
Phillips  put  a  new  locte  upon  the  door,  lock- 
ed it  up,  and  retained  possesBlon  of  the  goods. 
He  never  was  in  possession  of  the  stock  with 
the  consent  of  Walsh  nor  Lockwood,  bat  his 
posaeeslon  as  against  both  was  wrongful, 
and  was  obtained  In  the  manner  above  in- 
dicated. 

(9)  About  10  days  or  more  prior  to  Janu- 
ary 26,  1904,  A.  8.  Phillips,  as  assignee  of 
the  HerroD  mortgage,  posted  notices  that  be 
would  sell  the  said  stock  under  bla  mortgage 
on  the  26th  of  January,  1904;  and  on  the 
26tli  of  January,  1904,  said  stock  was  offer- 
ed for  sale  by  said  Phillips  as  assignee,  by 
and  through  k  regular  auctioneer ;  and  at  that 
time  H.  A.  Richards,  acting  as  attorney  for 
Lockwood,  appeared  at  the  store  and  gave 
public  notice  that  Walsh  bad  a  lien  upon  the 
stock,  and  that  any  one  who  purcbased  must 
purchase  the  same  subject  to  the  rights  of 
Mr.  Walsh.  Toungt)erg  was  present  and 
heard  the  notice  given  by  Mr.  Richards, 
after  which  be  bid  $180  for  the  stock,  and 
it  was  sold  to  bim,  and  a  bill  of  sale  of  that 
date  executed  to  him  by  said  A.  8.  Phillips, 
assignee,  and  Toungl>erg  has  held  possession 
of  the  stock  ever  since. 

(10)  Before  this  suit  was  commenced, 
Walsh  made  due  demand  upon  Youngt)erg 
for  the  return  of  the  property,  which  demand 
was  refused. 

(11)  At  the  time  said  demand  was  made, 
and  at  the  time  this  suit  was  brought,  the 
said  stock  of  goods,  furniture,  and  fixtures, 
described  In  plaintiff's  petition  and  In  the 
affidavit  for  replevin,  was  of  the  value  of 
9600. 

(12)  When  the  sheriff  took  possession  of 
this  stock,  furniture,  and  fixtures  under  his 
writ  of  replevin,  the  defendant,  Youngb^g, 
executed  a  redelivery  bond  in  the  manner 
provided  by  law,  and  retained  the  stock  of 
goods,  furniture,  and  fixtures. 

(13)  On  July  20,  1904,  Lockwood  and  wife 
sold  ttieir  homestead  above  referred  to  for 
$2,175.  There  was  a  mortgage  for  $97S  on 
the  same  prior  to  the  one  held  by  Walsh 
for  $1,005,  executed  by  Lockwood  and  wife 
to  Walsh  to  secure  blm  for  money  advanced 
to  take  up  and  pay  off  a  first  mortgage  held 
by  the  Ottawa  Loan  ft  Savings  Association. 
After  the  sale  of  said  homestead,  Walsh  re- 
leased both  mortgages  on  the  homestead,  and 
received  from  Lockwood  $1,600;  Lodiwood 
retaining  ttie  balance.  Walsh  then  had  a 
settlement  with  Lockwood,  and  It  was  found 
that  Lockwood  was  still  indebted  to  htm  In 
the  sum  of  $275,  on  account  of  the  transac- 
tion with  reference  to  the  drug  stock  refer- 
red to  in  these  findings,  and  Walsh  then 
agreed  to  look  to  fala  security  on  the  drug 
stock  for  said  sum  of  $276,  and  that  amount 
■s  now  due  Walsb  from  Lockwood,  with  In- 
terest at  6  p»  cent  from  July  20,  1904. 

(14)  At  all  (tf  the  times  above  mentioned 


Lockwood  was  a  married  man,  and  the  real 
estate  above  referred  to,  mortgaged  by  him 
to  Walsh,  was  a  homestead,  and  occupied  Iv 
Lockwood  and  fala  family. 

Oonclusiona  of  Law. 

(1)  At  the  time  of  the  commencement  ot 
this  action  the  plaintiff  had  a  special  owner- 
stiip  in  the  property  described  In  the  peti- 
tion, and  the  value  of  such  special  owner- 
ship was  $275,  with  interest  thereon  at  6 
per  cent  from  Jnly  20, 1904. 

(2)  The  plaintiff  is  entitled  to  Judgmoit 
against  the  defendant  for  the  possesaioD  of 
the  property  described  in  the  petition  and  In 
the  order  of  the  delivery  h^dn,  or  for  $275, 
with  Interest  thereon  at  6  per  coat,  from 
July  20.  1904,  If  a  delivery  of  said  proper- 
ty cannot  be  had.  and  for  costs. 

Deford  ft  Deford,  for  plaintiff  In  ^ror.  C 
B.  Mason  and  H.  A.  Bicharda,  for  defendant 
In  error. 

GRAVES,  J.  (after  stating  the  facts).  In 
this  case  three  propoeittona  are  presented: 
First  Did  the  transaction  between  Walsh, 
Lockwood,  and  Youngberg  of  June  11.  1902, 
convey  any  Interest  In  the  property  to  Walah? 
So  far  as  the  bill  of  sale  and  mortgage  at 
I  November  28,  1001,  which  were  delivered  to 
Walsh,  are  concerned,  probably  not;  but  the 
bill  of  sale  from  Youngberg  to  Walsh,  having 
been  delivered  with  the  Intention  upon  tbe 
part  of  all  the  parties  Interested  that  it 
should  give  to  Walsh  a  lien  upon  the  property 
therein  described,  must,  as  we  think,  be  re- 
garded as  equivalent  to  a.  chattel  mortgage 
The  fact  that  Youngl)erg's  name  appears  at 
grantor  is  not  important  since  Lockwood 
agreed  to  tills  form  of  securi^  by  attaching 
his  name  thereto,  and  Walsh  by  its  accept- 
\  ance.  To  hold  otherwise  would  sacrifice  the 
'  Bul)stance  of  the  transaction  for  the  sake  of 
its  mere  form.  We  assume,  from  the  manner 
I  In  which  this  question  was  discussed,  that 
!  it  is  not  seriously  insisted  upon,  and  pass  it 
I  without  further  comment  The  second  claim 
j  la  that  this  bill  of  sale,  assuming  it  to  t>e  a 
mortgage,  became  void  as  against  Young- 
berg because  it  was  not  forthwith  deposited 
in  the  office  of  the  register  of  deeds  as  pro- 
vided by  law.  Tills  claim  arises  upon  the 
construction  of  section  4244,  Gen.  St  1901. 
which  reads;  "Every  mortgage  or  convey- 
ance intended  to  operate  as  a  mortgage  of 
personal  property,  which  shall  not  be  accom- 
panied by  an  Immediate  delivery  and  be  fol- 
lowed by  an  actual  and  continued  change  of 
possession  of  the  things  mortgaged,  shall  be 
absolutely  void  as  against  the  creditors  of  the 
mortg^or,  and  as  against  subsequent  pur- 
chasers and  mortgagees  In  good  faith,  unless 
the  mortgage  or  a  true  copy  thereof  shall  be 
forthwith  deposited  In  the  office  of  the 
register  of  deeds  In  the  county  where  the 
property  shall  then  be  situated,  or  If  the  mort- 
gagor be  a  resident  of  this  state,  then  of  the 
county  of  wbifdi  be  shall  at  the  time  he  » 
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rarident"  The  bill  of  sale  to  Walsh  was 
executed  Jtme  11, 1902,  but  was  not  recorded 
until  Norember  2,  1903.  The  Herron  mort- 
gage mider  which  Youngberg  claims  was  ez- 
ecuted  November  21,  1903,  and  was  recorded 
three  days  thereafter.  From  this  It  appears 
that  the  bill  of  sale  under  which  Walsh 
claims  was  on  record  when  tbe  Herron  mort- 
gage was  taken.  It  has  been  decided  by  this 
court  that,  under  this  section  of  the  statute,  a 
mortgage,  although  Invalid  while  withheld 
from  record,  becomes  valid  whenever  recorded. 
In  the  case  of  Cameron  v.  Marvin,  26  Kan. 
626,  Justice  Valentine  used  the  following  lan- 
guage: "Counsel  for  defendant  in  error 
seem  to  contend  that  where  a  chattel  mort- 
gage Is  not  recorded  Immediately  after  tt  is 
executed,  and  the  property  is  not  immediate- 
ly delivered  to  the  mortgagees,  it  is  absolute- 
ly void  as  to  all  creditors  whose  debts  have 
been  created  subsequent  to  the  execution  of 
the  mortgage  and  prior  to  Its  being  recorded, 
and  prior  to  the  delivery  of  the  property, 
without  reference  to  any  lien  procured  upon 
tbe  property  by  virtue  of  an  attadiment  or 
on  execution  or  otherwise.  That  Is,  they 
claim  that  such  a  mortgage  Is  bo  absolutely 
void  as  to  general  creditors  whose  debts  have 
been  created  after  the  execution  of  tbe  mort- 
gage and  l>efore  the  recording  of  the  same  or 
before  the  delivery  of  the  property  that  they 
may  obtain  a  Men  upon  the  property  after 
the  mortgage  la  recorded  and  after  the  prop- 
erty Is  delivered  by  virtue  of  an  attachment 
or  other  legal  process.  *  *  *  But  wheth- 
er the  doctrine  claimed  by  counsel  is  sustain- 
ed by  any  authority  or  not,  we  do  not  think 
it  Is  sound."  This  language  of  Justice  Valen- 
tine has  since  been  cited,  approved,  and  fol- 
lowed In  McVay  v.  English,  80  Kan.  368,  1 
Pac.  795 ;  Dry  Goods  Company  v.  McKee, 
51  Kan.  704,  38  Pac.  094;  American  Lead 
Pencil  Company  t.  Ohampion,  S7  Kan.  862, 
46  Pac.  69& 

The  rale  has  become  settled  In  this  conrt 
that  an  unrecorded  mortgage,  although  void 
for  some  purposes,  becomes  valid  whenever 
recorded,  and  of  tbe  same  force  and  effect 
thereafter  as  a  new  mortgage  then  executed 
and  recorded.  Utley  v.  Fee,  88  Kan.  688,  7 
Pac.  &55,  and  cases  cited,  supra.  Tbe  fail- 
ure of  Walsh  to  place  his  bill  of  sale  upon 
record  was  therefore  Immaterial  as  to  the 
Herron  mortage,  for  the  reason  that  when 
It  was  taken  the  Walsh  bill  of  sale  was  on 
record.  It  may  be  further  mentioned  that 
Youngberg  was  not  a  creditor  within  the 
meaning  of  this  statute.  Tbe  protection  given 
to  creditors  by  this  law  was  intended  to  In- 
clude only  those  having  some  specific  iioi 
upon  or  right  to  the  mortgaged  property,  and 
not  m^  general  creditors.  Cameron  v.  Mar- 
vin, supra;  Dry  Goods  Company  r.  McKee, 
■iqffa;  Hausner  v.  Leebrld^,  SI  Kan.  691,  88 
Pac.  876. 

The  only  case  dted  by  plalntUf  In  error 
directly  supporting  a  contrary  doctrine  Is  the 
case  Qt  Dempsey  t.  Ptorzheimw.  86  Mich. 


662,  49  N.  W.  465,  13  H  R.  A.  388.  This 
case  does  sustain  his  contention,  and,  were  it 
not  that  this  state  has  adopted  another  rule, 
it  would  be  a  strong  authority.  In  the  case 
of  Cameron  v,  Marvin,  supra,  Justice  Valen- 
tine cballenged  the  law  as  announced  In 
Michigan  and  elsewhere,  and  since  that  time 
this  court  has  followed  the  decisions  which 
sustain  the  position  hereinbefore  stated,  aa 
shown  by  the  case  above  cited. 

Again,  Herron,  through  his  agent,  Phillips, 
had  actual  notice  of  the  Walsh  mortgage,  and 
knew  that  It  was  on  record  before  the  execu- 
tion of  the  one  under  which  Youngberg 
claims.  Youngberg  was  a  party  to  the  trans- 
action with  Walsh,  had  full  knowledge  there- 
of, and  was  again  duly  notified  at  the  time 
of  the  mortgage  sale  at  which  he  purchased 
the  goods.  He  Is  In  no  better  position  than 
Herron  would  be.  and  probably  not  so  good. 
Gagnon  v.  Brown,  47  Kan.  83,  27  Paa  104^ 

Finally,  It  is  urged  that  Youngberg  is  ea- 
titled  to  the  equitable  protection  of  this  court, 
because  Walsh  did  not  compel  Lockwood  to 
satisfy  this  Hen  upon  the  stock  out  of  tbe 
proceeds  of  the  sale  of  tbe  homestead,  when 
be  might  have  done  so.  This  claim  tor 
equitable  protection  Is  founded  upon  the 
Idea  that,  as  the  debt  of  Walsh  was  secured 
by  a  mortgage  upon  the  personal  property 
In  controversy  and  also  upon  the  homestead 
of  Lockwood.  and  the  debt  of  Herron  was 
secured  by  a  Junior  lien  upon  the  personal 
property  only,  Walsh  ought  to  have  paid 
himself  in  full  out  of  the  proceeds  of  the 
homestead,  and,  not  having  done  so.  should 
for  that  reason  have  been  denied  a  recov^ 
In  the  replevin  suit  This  is  said  to  be  a 
proper  application  of  the  general  rule  in 
equity  which  requires  the  bolder  of  a  mort- 
gage upon  several  pieces  of  property,  upon  a 
part  of  which  there  is  a  junior  mortgage,  to 
protect  tlie  Junior  mortgage  by  first  exhaus- 
ting that  portion  of  the  property  not  covered 
by  both  mortgages.  The  case  of  Bank  v. 
Taylor,  69  Kan.  37,  76  Pac  ^  Is  cited  as  an 
authority  directly  In  point  upon  this  proposi- 
tion. In  that  case,  however,  the  surplus 
In  the  hands  of  the  senior  mortgagee  was 
not  the  proceeds  of  exempt  property.  Be- 
sides, the  holder  of  that  surplus  »pressly 
agreed  with  the  Junior  mortgagee  to  satisfy 
his  claim  out  of  such  surplus;  but,  In  viola- 
tion of  this  agreement,  be  failed  to  do  so,  and 
surrendered  the  surplus,  whereby  it  passed 
beyond  the  reach  of  the  Junior  mortgagee, 
who,  except  for  his  reliance  upon  the  said 
promise,  might  have  secured  his  debt  The 
bad  faith  of  the  senior  mortgagee  In  this 
respect  was  the  real  ground  upon  which  that 
case  was  decided.  In  this  case  tbe  surplus 
was  tbe  proceeds  of  exempt  property,  and 
Lockwood,  tbe  owner,  not  being  a  party,  tha 
question  of  exemption  could  not  be  omcln- 
slvely  determined  In  that  suit  No  applica* 
tlon  was  made  by  tbe  Junior  mortgagee  to 
Walsh  to  use  the  surplus  In  the  way  now  vac- 
gested*  and  Walsh  at  no  time  agreed  to  do  mi. 
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At  the  time  of  the  Bettlement  of  Walsb  with 
Lockwood,  this  suit  was  pending  in  tht  dlt* 
trlct  court,  and  the  personal  property  In  con- 
troversy at  that  time  was  worth  $600,  while 
the  aggregate  of  both  Hens  thereon  was  only 
$455.  The  practical  effect  of  the  action  here 
Invoked  as  ordinary  equity  would  have  com- 
pelled Lockwood  to  surrender  to  Walsh  and 
Youngberg  property  and  cash  amounting 
to  fS75  to  satisfy  an  Indebtedness  of  $455; 
the  only  reason  therefor  being  to  enable 
Tonngberg  to  retain  and  enjoy  the  uncon- 
scionable bargain  which  he  had  obtained  as 
the  result  of  the  fraud  and  tbrce  of  Phillips. 
It  will  be  seen,  therefore,  that  these  cases  are 
wholly  dissimilar.  The  case  cited  was  In- 
tended to  prevent  one  person  from  actli^  In 
bad  faith  and  in  violation  of  bis  agreement,  to 
the  detriment  of  another;  while  the  rule,  If 
applied  In  this  case,  wonld  enable  «ne  person 
to  not  only  act  in  bad  faith  with  another, 
but  would  sanction  Ms  wrongful  and  Illegal 
conduct   This  would  be  highly  Inequitable. 

The  Judgment  of  the  district  court  Is  af- 
firmed. All  the  Justices  concurring. 


WILUAM8  T.  HERRIAM  «t  at   (No.  14,29a) 
BAMB  T.  LODOB  et  aL  (No.  14,447.) 
(Supreme  Goort  of  Kansas.  Dec  9,  1905.) 

1.  DOWKB— PBO0KSD8  09  RBIBABE— RlOHTB  09 
DOWBESS. 

In  1879  a  dowreaa  sold  and  released  her 
right  of  dower  In  her  deceased  husband's  land  In 
the  state  of  Illinois  to  the  then  owner  of  the 
fee.  Held  that,  the  state  having  no  statute  re- 
lating thereto,  the  oommon-law  rule  applied,  and 
the  consideration  received  for  such  release  be- 
came the  absolute  proper^  of  the  dowress,  and 
did  not  remain  a  oart  of  the  decedent's  estate  of 
which  she  tiad  only  a  life  use. 

2.  Saus— iNVEBTMXinr  or  Fund. 

Where  such  dowress,  pending  an  action  to 
have  her  dower  assigned,  enters  into  a  written 
agreement  with  her  attorney  in  said  action,  he- 
Iteviag  and  relying  upon  the  honest,  but  mis- 
taken, advice  of  ner  said  attorney  that  she 
would  only  be  entitled  to  the  ose  of  the  amount 
received  for  such  release  during  her  lifetime, 
and  at  her  death  the  same  would  go  to  the  heirs 
of  her  deceased  husband,  and  by  such  writing 
aathorizes  him  to  sell  and  release  her  dower 
right  for  $6,000  and  to  Invest  said  omonnt  in 
improved  lands  or  real  estate  mortgages,  so  th&t 
she  shall  receive  therefrom  $400  annually,  free 
of  expense,  and  by  such  writing  she  further  pro- 
vides that  upon  her  death  the  $6,000  shall  be 
paid  to  the  sons  of  her  deceased  haeband  or 
their  heirs,  and  where  said  attorney  does  sell 
and  release  her  dower  right  for  $6,000,  and  re- 
ceives and  keeps  the  same  invested  for  over  20 
years,  when  he  dies,  leaving  said  sum  hivested  in 
notes  Bscnred  by  real  estate  mortgages,  ai^  the 
dowress  thereafter  brings  an  action  to  have 
the  writtai  agreement  set  adde»  heU,  that  as  to 
said  sons  of  the  deceased  hnsband  the  provision 
is  void. 
&  Same. 

Where  said  attorney,  after  receiving  the 
$6,000,  buys  a  large  tract  of  land  and  takes 
deed  to  the  same  in  his  own  name  "as  trustee," 
and  pays  the  $6,000  as  a  part  of  the  purchase 
price  and  executes  a  mortgsge  "as  trustee" 
to  secure  the  remainder  of  purchase  price,  and 
tttpreafter  contracts  to  sell  said  land  to  the  sons 
of  the  deceased  husband,  making  provision  for 
tlis  payment  of  $400  annually  to  the  dowres% 


and  after  said  eons  have  failed  and  the  amount 
of  the  morteages  on  said  land  haa  been  in- 
creased to  $12,000  said  attorney  deeds  said 
land  as  trustee  to  two  of  his  own  sons,  who  as- 
sume and  agree  to  pay  the  mortgage,  and  wtto 
secure  the  payment  of  the  $6,000  and  Interest  bj 
note  and  mortgage  on  this  and  other  lands,  held 
that,  as  against  the  parties  who  have  loaned 
money  and  talcen  mortgages  on  said  land  or  have 
bought  said  lands  without  any  Imowledge  of 
the  mutual  mistake  of  the  dowress  and  her 
attorney,  or  other  knowledge  of  the  drcuin- 
stances  except  such  as  the  laws  implies,  the 
plaintiff  Is  not  In  equity  entitled  to  be  adjudged 
the  owner  of  the  land  free  of  Incumbrances,  ex- 
cept the  amount  of  the  mortgage  for  the  re- 
mainder of  the  Durchase  price,  especially  as 
she  makes  no  offtf  to  account  for  tlie  $400 
which  she  received  annually  txom  1879  to  the 
commencement  of  her  action,  and  there  Is  no 
showing  that  each  Income  was  derived  from 
the  use  of  the  land. 
4.  Saub. 

Under  these  circumstances  the  plaintiff 
should  be  adjudged  to  he  the  equitable  owner 
of  the  notes  and  mortgages  given  to  secure  tlie 
payment  of  the  $6,000. 
(Syllaboa  by  the  Court) 

Errors  from  District  Court,  OreenwDod 
County ;  Q.  P.  Alkman,  Judgb. 

Separate  actions  by  Susan  U.  Williams 
against  0.  B.  Merriam  and  another  and 
against  James  P.  Lodge  and  others.  From 
Judgment!  for  defendants  In  each  case,  plain- 
tiff brings  error.  Rerwsed. 

These  two  cases  arise  from  one  action  com- 
menced In  the  district  court  ot  Greenwood 
county,  Kan.  The  plaintiff  sued  the  defend- 
ants In  error,  In  No.  14,447,  to  tiave  set  aside  a 
certain  agreement  entered  Into  December  18, 
1870,  between  herself  and  William  E.  Lodge, 
deceased,  the  father  of  the  defendants  In  said 
case,  and  to  have  certain  lands  in  Greenwood 
county,  which  William  Lodge  had  bought  in 
part,  with  money  obtained  under  said  agree- 
ment, adjudged  to  be  her  property  free  and 
clear  of  the  mortgages  of  record  thereon  in  fa- 
vor of  the  defendants  In  error  in  case  No.  14.- 
290,  who  were  made  defendants  in  the  district 
court  for  that  purpose.  The  defendants 
Merriam  and  the  National  Life  Insurance 
Company  filed  separate  general  demurrers  to 
the  petition,  claiming  It  stated  no  cause  of 
action  as  to  them.  The  court  sustained 
these  demurrers,  and  to  reverse  this  ruling 
the  plaintiff  has  case  No.  14,200  here.  Tlie 
defendants  in  error  In  No.  14,447,  James  P. 
Lodge  and  Cliarlea  T.  Lodge  also  filed  a  gen- 
eral demurrer  to  plaintiff's  petition  l>eIow, 
which  the  court  overruled ;  and  those  defend- 
ants answered,  a  trial  was  had  to  the  court 
without  a  Jury,  and  Judgment  was  rendered 
in  favor  of  the  defendants.  To  revise  this 
Judgment  the  plaintiff  brings  case  No.  14,447 
here.  The  petition  failed  to  state  that  the 
defendants  Herrlam  and  the  National  Life 
Insurance  Company  bad  any  knowledge  of  an; 
fraudulent  misrepresentations  on  the  part  of 
William  B.  Lodge  or  of  any  mistake  of  facts 
which  Induced  the  plaintiff  to  execute  the 
agreement  of  1878  and  did  allege  In  substance 
that  said  defendants  paid  a  valuable  consider- 
ation for  the  mortgages  held  by  them.  The 
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ruling  of  the  oovrt  In  snstatnliig  the  demnr- 
nra  Is  affirmed. 

On  the  trial  of  the  case  between  the  k»lalii- 
tlff  and  the  defeudanti  James  P.  Lodge  and 
Charles  Y.  Lodge,  the  coort  mads  the  follow* 
Ing  flndlnffi  ot  fact  and  omcliislfma  «t  law* 
to  wit: 

**niidlngi  of  Fact 

"(1)  Edward  Williams  and  plBlntUt,  Susan 
M.  Williams,  were  fansband  and  wlf6,  residing 
In  Baltimore,  Md^  at  the  time  of  the  death 
of  the.  former  In  Febmary.  186i.  The  de- 
ceased left  BnrrlTlng  him  his  widow,  Snsan 
M.  WlHlamB,  and  two  sons,  Edward  M.  and 
John  F.  Williams,  as  hts  only  legal  heirs. 
Said  Edward  Williams  died  seised  of  certain 
real  estate,  among  which  was  a  targe  tract  of 
land  m  Piatt  county,  III. 

"(2)  At  the  time  of  the  death  of  aald  Ed- 
ward Williams  the  laws  of  Illinois  provided 
that  the  widow  efaonld  have  dower  in  all 
lands  of  which  her  husband  died  seised ;  such 
dower  being  the  one-third  thereof  for  her  use 
daring  her  lifetime  Said  laws  provided  for 
the  assignment  of  dower,  through  commis- 
sioners appointed  by  the  circuit  court  of  the 
county  In  which  the  lands  were  situated,  by 
setting  apart  to  the  widow  one-tiilrd  In  value 
of  the  real  estate;  such  assigned  portion  to 
be  parttcnlarly  described  by  metes  and 
bounds.  In  case  the  property  was  not  sus- 
ceptible of  division  without  great  injury,  the 
yearly  value  of  the  widow's  dower  should 
be  ascertained,  and  Judgment  rendered  that 
the  value  so  assessed  should  be  paid  in  lien 
of  dower,  during  her  natural  life.  The  law 
as  to  the  widow's  dower  and  the  assignment 
tbo-eof  continued  In  force,  without  substan- 
tial change,  at  the  times  hereinafter  stated. 

**(3)  Susan  M.  Williams  continued  a  resi- 
dent of  Baltimore  after  her  husband's  death, 
and  seems  not  to  have  been  Informed  for  sev- 
eral years  thereafter  so  as  to  -understand 
what  were  her  legal  rights  In  the  Illinois  lands. 
In  January,  1878,  a  suit  was  commenced  In 
the  circnlt  court  of  Piatt  county.  111.,  by 
Snssn  M.  WIlllamB,  for  an  assignment  of 
dower  in  the  said  lands  situated  In  that  coun- 
ty. In  snch  suit  William  E.  Lodge  of  Monti- 
oello,  the  county  seat  of  Piatt  county,  was 
ber  attorney.  The  defendants  In  that  suit 
were  Edward  M.  and  John  F.  Williams,  Rich- 
ard Dempsey,  and  others  who  claimed  an  in- 
terest In  the  lands.  Septttnber  4,  1879, 
Dempsey  filed  his  answer  setting  up  absolute 
title  in  himself  under  foreclosure  of  mort- 
gage and  trust  deeds  that  had  been  executed 
by  Edward  M.  and  John  F.  Williams,  and 
conv^ances  made  pursuant  thereto.  He  al- 
so pleaded  the  statute  of  limitations  as  a  bar 
to  the  plaintiff's  suit  On  February  7,  1880, 
this  suit  was  dismissed  on  motion  of  plaln- 
tUTs  attorney ;  no  proceedings  having  been 
had  therein  beyond  the  filing  of  the  bill  of 
complaint  ct  the  plaintiff  and  the  answer 
of  Dempsey.  The  dismissal  was  had  because 
•of  the  settlement  made  ai  hereinafter  found. 
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"(4)  About  the  year  1869,  Edward  M.  and 
John  F.  Williams  wait  to  Illinois  and  took 
possession  of  those  lands  In  Piatt  county. 
Edward  M.  Williams,  some  time  prior  to  18T9, 
oonveyed  bis  Interest  In  the  lands  to  John 
F.  Williams,  who  continued  In  the  actual 
occupancy  of  the  lands  imtll  1880,  part  of 
the  time  as  owner  and  part  of  the  time 
under  a  lease  from  Richard  Dempsey  who 
had  acquired  the  title  of  Edward  M.  and 
John  F.  Williams,  as  stated  In  the  next 
following  finding. 

**(6)  Some  time  priw  to  1879,  Richard 
Dempsey  became  the  owner  of  certain  mort- 
gages and  trust  deeds  on  the  Piatt  comity 
lands,  executed  by  John  F.  Williams  after 
he  had  acquired  the  title  of  Edward  li.  Wil- 
liams, to  secure  money  loaned.  Under  fore- 
closure proceedings  the  Williams  title,  except 
such  as  might  thereafter  accrue  to  tbem  on 
the  death  of  plaintiff  and  the  cessation  of 
her  dower  Interest  or  under  the  redemption 
law  of  Illinois,  passed  to  Richard  Dempsey, 
prior  to  December,  1879.  The  Indebtebness 
due  Dempsey,  which  was  secured  by  snch 
Instruments,  amounted  to  about  $86,000.  Aft- 
er Dempsey  bad  so  acquired  title,  he  agreed 
with  John  F.  Williams  that  If  the  latter 
found  a  purchaser  for  the  lands,  he  (Wil- 
liams) might  have  all  of  the  purchase  money 
over  and  above  $86,000.  In  the  fore  part 
of  December,  1879,  John  F.  Williams  found 
a  purchaser  for  said  lands  and  contracted 
to  sell  them  for  $50,000.  The  sale  was  after- 
ward effected,  a  conveyance  of  the  lands 
made,  and  the  $50,000  paid;  $36,000  going 
to  Dempsey,  and  $14^000  being  deposited  in 
a  bank  at  Montlcello  In  the  name  of  William 
E.  Lodge,  trustee.  These  payments  were 
made  after  the  transaction  stated  In  the 
next  succeeding  finding. 

"(6)  After  a  purchaser  for  the  land  had 
been  procured,  there  were  Interviews  between 
Dempsey's  attorney,  J.  B.  HcElnley,  and  Wil- 
liam E.  Lodge  and  John  F.  Williams,  with 
reference  to  the  settlement  of  the  plaintiff's 
dower  claim  against  the  lands.  Pursuant  to 
such  Interviews,  and  immediately  thereafter, 
William  E.  Lodge  and  John  F.  Williams 
visited  the  plaintiff  In  Baltimore  and  had 
various  talks  with  her,  during  the  three  or 
four  days  th^  were  there,  concerning  her 
dower  in  the  Illinois  lands.  As  a  result  of 
this  visit  the  agreement  of  December  18, 
1879,  was  executed,  authorizing  William  Vi. 
Lodge  to  sell  plaintiff's  dowra  right,  for  not 
less  than  $6,000,  and  to  release  her  dower 
right  In  said  lands.  A  copy  of  this  agree- 
ment is  attached  to  plaintiff's  petition  herein 
and  is  made  part  of  this  finding. 

"(7)  Before  said  trust  agreement  was  made, 
said  Lodge,  In  the  presence  of  John  F.  Wil- 
liams, advised  the  plaintiff  that  she  bad  only 
a  life  Interest  In  the  money  which  might 
be  received  for  the  sale  of  her  dower  right; 
that  Edward  M.  and  John  F.  Williams  were 
entitled  to  the  principal  after  ber  ^th; 
and  that  sbo  could  not  use  the  principal. 
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and  aocb  wu  the  lav  of  Illinois  at  that 
time. 

"(8)  At  tbe  time  uM  trust  agreanent 
was  iBntered  into,  the  plaintl;S  was  Ignoraiit 
ot  tin  lavs  of  Illinois  and  of  ber  dower 
rigbt  thereunder.  She  relied  npon  the  state* 
ments  made  to  her  by  William  XL  Lodge  as 
to  bw  1^1  rights,  and,  wliea  said  agree- 
ment was  made,  believed  that  her  only  1^1 
right  to  tbe  $6,000  named  therein  was  tbe 
use  tbereof  for  ber  natural  life,  and  that 
the  principal  belonged  to  Edward  H.  and 
John  F.  Williams,  to  go  to  ttiem  at  ber 
death,  and  snch  was  the  law  of  Illinois 
at  that  time. 

**(9)  No  assignment  of  dowra-  In  tbe  Illinois 
lands  was  made  there  to  the  plaintiff.  Un- 
dor  ttM  law  of  that  state  asslgnmeits  of  a 
gross  sum  In  lien  of  dower  could  not  be 
made  »cept  by  agreement  of  the  heir  and 
all  parties  In  Inteieat 

**(10)  When  said  trust  agreement  was 
made,  plaintiff  was  not  Informed  of  the  con- 
dition of  the  Illinois  lands,  or  of  tbe  fact 
that  a  sale  of  them  bad  been  n^ttated 
out  of  which  113,000  or  $14,000  woald  be 
realized  fOr  John  F.  Williams,  but  nnd«> 
stood  that  semethlng  over  $6,000  would  be 
obtained  for  the  setttenmit  of  her  dower 
right  Tbe  sum  of  $6,000  was  agreed  upon 
as  sufficient  to  yield  her  an  annual  Income 
of  $4fM,  which  amount  she  stated  she  wished. 
The  plaintiff  understood  from  what  was  said 
to  her  by  Lodge  and  Williams  ttiat  the  latter 
had  creditors  who  might  seize  npon  any 
money  he  recelTOd,  and,  at  Lodge's  auggea- 
tion.  the  agreement  provided  fOr  tbe  payment 
to  Rachel  Estolle  WllllamB,  wife  of  John 
F.  Williams,  ot  any  money  received  for  the 
Oower  Fight  in  excess  of  $6,000. 
'  "(11)  ^fd  agteemenf  authorising  wnilam 
B.  Lodge  to  8^1  Uke  dower  right  and  dis- 
pose '  oV '  tbe  $6.(KX>  and  surplus  money,  as 
therein  provided,  was  entwed  Into  on  tbe 
part  ka  Susan  U.  Williams  upon  tbe  advice 
and  at  Vbe  suggestion  of  said  Lodge.  In  that 
matter  she  did  not  have  the  advice  of  any 
other  person. 

"(13)  After  securing  said  written  agree- 
ment of  December  18,  1879,  from  plaintiff, 
WUIlan  B.  Lodge  and  John  F.  Williams  re^ 
tmrfied  to  Montlcello,  the  sale  spoken  of  In 
ttie  above  finding  was  c(mBnmmated,'and  tbe 
BSaaejr  paid.  $2,SO0  of  this  was  paid  to 
IticSe^  Bstelle  Williams,  and  the  balance, 
aft^  setting  apart  $6,000,  was  paid  put 
on 'various  accounts  fOr  the  b«ieflt  of  John 
F.  Williams. 

"(18)  Tbe  iifnds  described  In  pUdntUTs  petl- 
tlott  were  purchased  In  1880  by  William  EL 
Lodge,  and  in  December,  1880,  ttie  same 
were  conveyed  to  him  by  the  former  owner 
and  the  deeds  duly  recorded.  In  the  deeds 
oi  conveyance,  the  grantee  was  named  as 
'William  EL  Lodge,  trustee.'  Tbe  considera- 
tion named  In  the  deeds  of  conveyance  Is 
$8,800,  but  tbe  actual  consideration  was  $9,- 
400.   At  the  time  of  said  purchase  said 


Lodge  and  Edward  M.  ai^  John  F.  WnOams 
made  the  agreement  dated  December  18, 
1879k  a  oopj  of  which  is  attadied  to  plaintiff^ 
patltim  as  Bxhlblt  B.  Six  flxrasani  doUai* 
of  tbe  purchase  money  of  said  land  was 
paid  by  the  $6,000  recdred  by  Lodge  fcv 
the  idalnturs  dower  right  BIdward  M. 
and  John  F.  Williams  did  not  pay  anytUng 
tbereon  as  they  had  agreed,  and  the  balance 
of  the  purchase  price,  vis.,  $8,400  and  tnto- 
•Bt,  was  paid  out  of  the  proceeds  of  a  Iomi 
seeiWed  by  a  mortgage  on  tiie  land.  Be- 
cause objection  was  made  by  the  loan  com- 
pany to  accepting  a  mortgage  fran  him.  on 
account  of  his  designation  trustee,'  and  for 
the  sole  purpose  of  effecting  a  loan,  on  Jan- 
uary 2,  1882,  Lodge,  describing  himself  as 
trustee*  In  the  granting  clause,  deeded  said 
lands  to  Sid.ward  M.  and  Jolm  F.  Williams. 
On  the  same  day  laB^named  grantees  execnt 
ed  a  mortgage  on  said  lan^  to  T.  B.  Sweet 
trustee,  to  secure  tbe  payment  of  $5,000. 
Tbe  $siO0O  was  thus  obtained,  tbe  balance  of 
tbe  purchase  money  paid,  and  the  surplus 
used  for  the  personal  benefit  of  the  mort- 
gagors. On  January  2,  18^  Edward  M. 
and  John  F.  WlUlama  reconveyed  said  lands, 
tf^etber  with  an  additional  quarter  section 
wbteb  the  Winiams  had  purchased,  to  Wil- 
liam B.  Lodge,  trustea  nieae  deeds  and 
the  mortgage  were  duly  recorded  In  tlie  of' 
flee  of  tbe  register  of  deeds  of  Greenwood 
county,  Kan.  Subsequently  Lodge  made  oth- 
er loans,  executing  mortgages  therefor  on 
the  lands  described  in  tbe  petition,  nntU  he 
had  placed  tbOTeon  an  incumbrance  of  $12,000. 
Tbe  mon^  so  obtained  iras  used  to  pay  off  tbe 
prior  mortgages,  and  to  asslirt  tbe  Wmiams 
who  wwe  carrying  on  the  stock  and  farm- 
ing buslnen  on  the  land. 

'H14)  Sdward  M.  and  John  F.  WnUams, 
not  b^g  able  to  snoeessfnUy  handle  s^ 
lands,  on  November  16,  1802,  William  E. 
Lodge,  trustee,  conveyed  said  lands.  Includ- 
ing the  additional  quarter  seeUon  conveyed 
to  him  by  the  Williams,  to  bis  sons,  the  de- 
fendants James  P.  and  Obariea  Y.  Lodge. 
The  cmnlderatloiii  redtdd  SU  their  deeds  of 
conveyance  Is  $18^)00, 'the  grantw  la  describ- 
ed as  'trustee,'  and  In  Uie  deed  tbe  grantees 
assnmed  the  paymmt  of  the  $18,000  mort- 
gage on  tbe  land.  Said  grantees,  as  a  part 
ot  the  consideration  of  said  conveyaaces.  al- 
so gave  to  William  E.  Lodge  two  nonnegotla- 
ble  notes  for  $3,000  each  to  oovw  said  trust 
fund  of  $6,000,  agreeing  to  pay  interest 
tberemi  at  the  rate  of  7  psr  cent  per  annum, 
and,  at  the  death  of  Susan  M.  Wintame,  to 
pay  the  ]>rtocipal  as  prodded  in  Hie  trust 
agreement  mentioned  In  the  sixth  lining. 
These  notes  were  not  secured.  In  December, 
1806,  two  notes  for  $8,000  eac^  idmflar  to 
tbe  first  notes,  were  given  In  raiewal,  and 
a  mortgage  to  secure  tbem  uecuted  on  tbe 
Uinds  c<mv^ed  by  Lodge  to  his  sons  and  160 
acres  in  addition  thereto.  This  m<»^ge 
Was  never  filed  for  record,  and,  at  the  death 
of  William  El  Lodge,  was  found  with  tbe 
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notes  amoif  lili  paptti.  lnj  1>1>  execnton. 
■Award  K.  and  Jtdm  r.  Williams  also  as- 
ecnted  to  Jamca  P.  and  Oharies  V.  Lodga  a 
qnltdalm  daad,  rtfaariny  and  anj 
interest  they  mlfht  hare  In  0ie  trust  lands, 
and  also  exaented  a  varranty  deed  eonv^- 
Int  to  the  same  grantees  alwnt  200  acres 
of  other  adjoining  land  which  tht^  owned. 
Said  Bdwaid  M.  and  John  F.  WllUanu  also, 
at  the  same  tbne,  sold  and  transferred  to  said 
JamM  P.  and  Charles  V.  Lodse  certain  per^ 
Btmal  property  on  tbe  form  on  which  William 
B.  Lodge  hdd  a  mortgage  fOr  f4,00(^  whldi 
the  WilUama  owed  him  for  moneys  he  had 
advanced  to  them  or  paid  ont  on  their  ac- 
count Tbla  debt  of  $4,000  was  assumed  by 
the  Lodges,  the  greater  portion  of  It  after^ 
wards  paid  to  tbelr  father  and  the  balance 
donated  by  him  to  them.  Jamea  P.  and 
Gbailes  y.  Lodge  took  posseaston  of  said 
lands  Immediately  after  said  conToyances  to 
tb«n,  and  have  been  In  po8ses8i<Hi  m&c  slnca 
After  said  conT^ance,  James  P.  and  Obarles 
y.  Lo^  renewed  the  said  $12,000  mor^ag^ 
and  since  then  have  paid  the  Interest  there- 
on, and  there  remains  on  the  lands  described 
In  the  petition  and  the  additional  quarto- 
section  a  Hen  for  said  sum. 

"(IS)  When  said  conveyance  was  made  to 
Jamea  P.  and  Charles  V.  Lodge,  they  had 
actual  knowledge  that  the  $6,000  which 
bad  been  set  apart  by  the  agreement  of  De- 
cember 18,  1879,  for  Susan  M.  Williams,  had 
been  by  their  father  invested  in  said  lands, 
and  they  knew  that  such  agreement  had 
been  made,  but  they  had  no  knowledge  of 
the  clrcnmstanceB  onder  which  It  was  made, 
or  of  the  statements  then  made  as  to  the 
plalntUTs  right  to  said  money  or  any  advice 
given  her  by  their  father. 

"(18)  The  plaintiff  was  not  consulted  about 
ttie  purchase  of  tbe  lands  In  question,  but 
was  Informed  soon  after  the  purchase  was 
made  that  the  $6,000  bad  been  so  Invested. 
She  had  no  actual  knowledge  of  the  subse- 
quent conveyances  and  mortgages  which  were 
executed  by  Lodge,  and  did  not  know  that  the 
land  had  been  conveyed  to  James  P.  and 
Charles  y.  Lodge  until  a  short  time  before 
the  commencement  of  this  suit 

"(17)  William  B.  Lodge  died  September 
24,  1901.  Xo  trustee  has  been  appointed  to 
succeed  him. 

"(18)  The  plaintiff  continued  of  the  belief 
that  under  the  laws  of  Illinois,  she  had  only 
a  life  Interest  In  the  money  paid  for  tbe  sale 
of  her  dower  right  until  some  time  subse- 
quent to  April,  l^OZ,  when  she  was  Informed 
ttiat  she  had  been  misled  as  to  her  legal 
rights  thereto,  and  was  advised  that  the 
$8,000  was,  when  paid,  her  absolute  property 
to  do  with  as  she  pleased. 

"(19)  Subsequent  to  the  time  when  Wll- 
Uam  B.  Lodge  obtained  the  $6,000,  as  herein- 
before found,  and  down  to  the  Institution  of 
this  suit  the  $400,  which  said  trust  agree- 
ment iMOTided  should  be  paid  annually  to 
tbe  plalntlfl,  waa  paid  to  her. 


*'(20)  The  defendants  fldward  M.  WU- 
Uains,  John  F.  WUHams,  Jr.,  J.  R.  li^^Ulama, 
Jsnnle  Da  Oaf  Beyncdds,  Mtflle  Williams^ 
and  Maude  Williams  aia  tbm  cbUdren  of  John 
F.  WUllams.  Bdwazd  M.  wnilams  died  a 
naldmt  of  the  state  of  BClssonri  In  Novem- 
ber, 1901,  harlnf  said  John  F.  WlUlams  hU 
■ole  h^  at  law. 

*'(21)  The  landa  deacrlbed  In  plalntlffa 
petlttui,  being  the  lands  pnrc3iased  wIHi  tbe 
trost  fund,  are  now  of  the  value  of  $80  per 
acre  and  of  tbe  total  sum  of  $19,460.  and  thr 
total  land  securing  plaintiff's  annuity  of  the 
▼alue  of  $28,020.  nie  mortgage  for  $12,000' 
Is  still  held  against  said  lands  by  the  defendr 
ant  the  National  Life  Insurance  GompaoT'. 

"Conclusions  of  Law. 

"(l)  The  plalntlfl  had  a  dower  interest 
only  In  the  anm  of  $e,<XM^  tbe  ral^ect  of  tbe 
tmst  agreement  between  herself  and  W.  BL 
Lodge  of  date  December  18,  1879. 

"(2)  Tbe  advice  given  by  W.  H).  Lodge  to 
tbe  plalntlfl  prior  to  the  execution  of  the 
trust  agreement  of  December,  18T9,  as  to  tbe 
character  of  her  Interest  In  the  moneys  she 
had  or  might  procure  on  account  of  her  salt 
for  the  assignment  of  doww,  was  a  correct 
statement  of  the  law  of  Illinois,  assnmlng 
the  giving  ct  said  advice  to  have  been  prov- 
en by  competent  teathnimy. 

"(3)  The  evidence  of  plaintiff,  by  which 
she  sought  to  prove  tbe  conversations  be- 
tween herself  and  W.  U  Lodge,  which  led  up 
to  tbe  making  of  the  trust  agreement  of  De- 
cember, 1879,  la  Incompetent  ondu'  tlte  stat- 
ute. 

"(4)  The  evidence  of  the  witness  J.  F. 
Williams  as  to  conversations  between  plain- 
tiff and  W.  E.  Lodge,  which  led  up  to  the 
making  of  the  trust  agreement  of  December. 
1879,  and  the  transactions  which  eventuated 
in  said  trust  agreement  was  evidence  of  a 
transaction  and  communication  bad  between 
the  assignor  of  a  thing  in  action  and  a  de- 
ceased person,  and  Is  Incompetent  under 
the  statute. 

"(5)  The  defendants  J.  P.  and  C.  y.  Lodge 
paid  a  valuable  consideration  for  the  pur- 
chase of  the  lands  lu  question,  without 
knowledge  or  notice  leading  to  knowledge-, 
of  any  trust  In  plalntlfl  other  than  that  dis- 
closed by  tbe  agreement  of  December,  1879^ 
and  are  therefwe  Innocent  purchasers  of  the: 
land." 

Oarv^  ft  Larimer,  for  plaintiff  In  errw. 
Wagg«ier,  Doster  ft  Orr  and  Wbeelw  ft 
Swltser,  for  defendante  In  oxor. 

SMITH,  J.  (after  stating  tbe  facts).  The. 
court  erred  In  the  seventh  and  eighth  ao- 
called  findings  of  fact  which  were  really 
conclusions  of  law,  and  In  the  first  and 
second  ctmcluslons  of  law.  The  transactloB 
detailed  by  the  finding  of  fact  was  In  no 
sense  an  assignment  of  dower.  The  plaintiff 
was  entitled,  as  dower,  to  one-third  of  the 
use  ctf  tbe  Illinois  land  during  her  lifetime 
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and  commenced  an  action  to  have  sucb  dower 
aaelcnad  to  her.  ni»  htln  to  tlw  f  ee  had 

parted  with  their  Interest  In  the  land,  and 
It  was  desired  to  unite  with  the  fee  title 
the  entire  use  and  right  of  possession.  She 
had  a  right  In  action  for  anch  dower,  bat, 
Instead  of  pursolng  her  action  and  haying 
her  portion  assigned  and  taking  the  annual 
income,  she  oompromlsed.  She  released  and 
sold  to  owner  of  the  fee  all  her  rights  for  a 
lump  sum,  as  she  would  have  sold  a  life  lease 
or  a  mortgage  upon  the  land.  For  this  she 
received  $6,000  through  her  agent  or  truirtee— 
not  the  use  of  96,000  during  her  life ;  neither 
did  the  amount  she  was  to  receive  depend  up* 
on  whether  she  lived  1  year  or  50  years.  No 
statute  of  the  state  of  Illinois  upon  the  sab- 
ject  was  offered  In  evidence,  and  it  Is  not 
to  be  presumed  that  it  had  any.  By  the  com- 
mon law,  however,  which  was  in  tortx  In 
that  state,  a  dower  right  could  not,  at  least 
before  assignment,  be  sold  or  conveyed  by 
deed.  Neither  could  It  be  released  to  any 
one  not  the  owner  in  whole  or  In  part  of  the 
fee  or  not  so  related  to  the  fee  that  the  re- 
lease thereof  would  unite  It  with  the  fee. 
Such  release  could  be  purchased  by  the  fee 
owner  or  by  any  one  so  related  thereto,  and 
could  be  made  by  the  dowress  for  any  con- 
sideration agreed  npon  by  the  persons  in- 
terested. Hart  V.  Burch,  180  111.  426,  22  N. 
S.  831,  6  L.  B.  A.  871;  10  Am.  &  E.  Ena  L. 
(2d  Ed.)  146  et  seg.  A  release  sold  to  one 
capable  of  purchasing  was  in  no  sense  an  as- 
signment In  bulk,  and  the  purchase  price  did 
not  remain  a  part  of  the  deceased  husband's 
estate.  Indeed,  as  In  this  case,  the  price  fre- 
quently was  paid  by  one  who  had  no  interest 
In  such  estote,  and  it  became  the  absolute 
property  of  the  dowress,  as  did  the  $6,000 
paid  to  plaintiffs  agent  In  this  case.  The 
writing  giv^  by  plaintiff  to  William  BL 
Lodge  authorized  blm  to  sell  and  release  this 
dowOT  right,  and  the  court  finds  that  he  did 
■ell  it  at  a  price  authorized  by  her  and  to  a 
person  empowered  by  law  to  buy  it 

The  court  also  finds  that  William  B.  Lodge 
advised  the  plaintiff  that  she  had  only  a  life 
Interest  In  the  money  to  be  obtained  for  such 
dower,  that  she  was  Ignorant  of  the  law,  and 
that  she  believed  and  relied  upon  such  advice 
in  executing  the  writing  of  1879.  There  Is 
no  suggestion  of  bad  faith  or  of  lU^tlmato 
persona]  gain  on  the  part  of  William  B. 
Lodge  in  giving  this  advice,  nor  In  the  eubse- 
qu&at  handling  of  the  $6,000  for  more  than 
20  years.  It  Is  Impossible  to  toll,  and  Idle  to 
speculate,  bow  far  this  mistake  of  the  plain- 
tiff and  her  attorney  Influenced  her  action 
In  making  the  agreement  of  1879 — ^whether 
she  would,  otherwise,  have  sold  her  right 
for  $6,000,  or  what  disposition  she  would 
have  made  of  the  proceeds.  She  received 
more  than  one-third  of  the  selling  price  of 
one-third  of  the  land.  For  the  use  of  the 
$6,000  she  has  received  $400  annually,  free 
of  all  expenses,  from  1879  to  the  commence- 
ment of  this  action.   It  seems  to  have  been 


no  bad  settlemoit,  and  certolnly  ba^  reenlt^d 
tak  a  fair  Income  on  the  amount  rec^ved. 
But  the  trial  oonit  ored  in  Ito  condnsiims  at 
law,  and  m  ttis  facto  fbond  the  plaintiff  Is 
entitled  to  relief.  The  facto  being  found,  it 
is  the  duty  of  this  court  to  direct  what  judg- 
ment is  to  be  rendered  when  the  case  la  re- 
manded. What  should  tliat  Judgment  eqni- 
tobly  be  as  between  all  parties  in  Interest? 
The  plaintiff  asks  that  the  contract  betweoi 
herself  and  William  £.  Lodge,  made  In  1879, 
be  set  aside,  and  that  she  be  adjudged  the 
owner  of  the  land  bought,  to  part,  with  the 
money  which  came  Into  Lodge's  hands  by 
reason  of  said  contract  free  of  all  incum- 
brances except  sufficient  of  the  mortgage  lien 
to  eaual  the  purchase  price  of  the  land  to 
excess  of  the  $6,000  cash  which  was  paid. 
Would  this  be  equitoble? 

The  situation,  briefly  stated.  Is  this :  The 
written  etotement  of  1879  was  executed  by 
plaintiff  and  William  E.  Lodge  not  through 
any  totended  fraud,  but,  under  a  mutual 
mistake  of  law  and  fact,  he  sold  and  re- 
leased her  dower  and  received  the  proceeds, 
$6,000,  and  used  and  tovested  the  same  m 
that  she  received  the  amount  of  the  income 
stipulated,  $400,  annually,  for  over  20  yeara. 
Much  of  the  time  it  was  tovested  in  the 
land  In  question.  He  Is  directed  by  the  writ- 
ing that  at  her  death  the  $6,000  la  to  go  to 
the  sons  of  her  deceased  husband.  Lodge 
got  these  sons  to  go  upon  the  land  in  question 
and  tried,  apparently  without  any  self-seek- 
tog,  to  put  them  to  position  to  pay  the  $400 
annuity  and  the  mortgagee  and  to  become 
the  absolute  owners  of  the  land  on  the  death 
of  platotlff.  They  failed,  as  they  failed  to 
keep  their  father's  estote  to  Illinois.  The 
mortgage  Hens  upon  the  land  grew  larger 
and  larger.  Lodge  then,  as  '^trustee,"  co&> 
veyed  these  lands  to  his  own  sons,  the  de- 
fendants to  this  action;  they  assuming  and 
agreeing  to  pay  the  mortgages  and  also  de- 
livering to  Mm  their  two  unsecured  non- 
negotiable  promissory  notes  for  $8,000  each 
bearing  interest  at  7  per  cait  annually,  the 
principal  to  be  paid  at  the  death  of  the 
platotlff  to  the  Williams  sons.  This  was 
a  breach  of  the  trust  Imposed  to  William 
Lodge  and  a  violation  of  the  agreement 
which  authorized  him  to  tovest  the  $6,000 
"to  imivoved  lands  or  to  real  estote  mort- 
gages," His  sons  also  knew  this  was  a 
breach  of  the  trust  and  participated  to  it 
The  interest  was  paid,  and,  about  three  years 
after  this  transfer,  Lodge  took  from  hts  sons 
a  mortgage  on  the  land  to  question,  subject 
to  the  prior  mcHlgage  for  $12,000,  and  a  first 
mortgage  on  another  160  acres  of  land  to 
secure  two  other  notes  for  $3,000  given  to 
Hen  of  the  unsecured  notes.  A  few  years 
after  William  E.  Lodge  died,  evidently  un- 
conscious, as  was  the  platotlff,  that  a  mutual 
mistoke  had  been  made  by  th^  in  1879. 
His  death  to  a  sense  ends  the  contract  be- 
tween him  and  the  plaintiff.  Araumlng  that 
the  mortgagees,  who  took  Hens  on  the  tond 
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in  qoeBHon  tor  rnxmeju  loaned,  and  Lod(a*i 
BOOB,  who  bought  the  land  and  assumed  to 
pay  the  mortgage  thereon,  who  gave  their 
notes  for  (6,000  and  for  Tears  paid  Interest 
thereon  and  flnallr  secnred  tb»  payment  ot 
tbe  $6,000  and  Interest  by  mortgages  on  this 
and  other  lands  owned  by  tbem>  knew  the 
conditions  and  proTlBlona  of  the  writing  of 
1879  bnt  knew  nothing  of  any  mistake  or 
mistaken  advice,  should  tb^  suffer  by  reason 
ot  such  mistake  tor  which  they  were  in  no 
wise  reqHHiBlbteT  The  answer  -  must  be: 
"Ma**  Neither  must  they  inroflt  by  the  mls- 
tafcft 

As  to  the  WUUams  sons  and  tbelr  heirs, 
tbe  provisions  of  the  agreement  was  a  gra- 
tnlty.  They  have  paid  no  oonsideratiMi  thm- 
Cor,  bnt  have  derived  benefits  rattier  tiun 
btf  ng  placed  in  a  wone  position  by  reason 
thereof.  The  plaintlfC  by  hesr  petition  baa 
revoked  snch  invvlrtrais  as  at  all  times  sht 
bad  a  right  to  do.  In  the  absence  of  proof  or 
a  finding  that  the  $400  paid  annually  to  the 
plaintiff  was  derived  from  the  rent  of  the 
land,  and  the  clrcnmstancee  Indicate  the  con- 
trary, she  is  not  entitled  to  interest  on  her 
mon^  invested  In  the  land  and  to  tbe  ad- 
vance In  tbe  valne  of  the  land  also.  Under 
certain  rfrcum stances  she  might  take  her 
choice  either  to  reclaim  her  money  with  In- 
traest  or  to  affirm  the  investment  and  take 
tbe  land  with  Its  increased  value.  She  can- 
not equitably  be  entitled  to  both.  She  has 
received  tbe  Interest  on  her  mon^  up  to  the 
time  she  brongbt  tbe  action  and  r^ndlated 
the  agreement  of  1879,  and  has  made  no  offer 
to  repay  or  relinquish  tlie  money  so  received. 
Bgnlty  will  now  give  her  tiie  principal  and 
nothing  more. 

Case  No.  14,447  la  remanded,  with  Instme- 
ttoDS  to  the  district  conrt  to  reader  a  decree 
that  plaintiff  is  the  eqnltable  owner  of  tbe 
two  $8,000  notes  executed  by  James  P.  Lodge 
and  Charles  V.  Lodge  In  1895  and  of  the 
mortgage  given  to  secure  the  same,  and  that 
neither  John  F.  Williams  nor  Edward  M. 
Williams  nor  the  heirs  of  either  have  any 
interest  in  the  same;  that  judgm^t  be  ren- 
dered in  favor  of  plaintiff  against  James  P. 
Lodge  and  Charles  V.  Lodge  for  tbe  amount 
of  $6,000  and  Interest  thereon  at  the  rate  of 
6  per  cent  per  annum  from  the  commence- 
ment  of  the  action  and  tbe  Judgment  to  bear 
six  per  cent  till  paid,  and  for  costs;  that 
the  mortgage  given  to  secure  tbe  payment  of 
said  notes  be  foreclosed  and  plaintiff  ad- 
judged a  Hen,  subject  only  to  the  mortgage 
(or  $12,000  and  interest  held  by  the  National 
Life  Insurance  Company  on  the  land  covered 
by  its  mortgage  and  a  first  Hen  upon  the 
other  tract  of  160  acres ;  that  said  lands  be 
sold  and  the  proceeds  applied  as  above  Indi* 
cated.  Tbe  costs  in  case  No.  14,290  In  this 
court  will  be  taxed  against  the  plaintiff  In 
error,  and  In  No.  14,447  against  James  P. 
iiodge  and  Charles  V.  Lodge,  defendants  In 
errw.  All  the  Justices  concurring. 


0IB80M  T.  HINOHMAN. 

(Supreme  Court  of  Kansas.  Dee.  9,  tOIXi.) 

LnoTATiON  car  Aonons — Ejbcticxitt — Cunc 
unDKB  Tax  Tmx 

An  action  of  eiectmoit  by  a  tax  deed  holder, 
out  of  possession,  does  not  become  barred  by  tbe 
two-year  statute  of  limitation  while  the  land 
ia  vacant  and  nnoccapied,  nor  while  in  posses- 
sltm  of  and  occapled  by  tenants,  agents,  or  em- 

Jiloyte  of  a  nonresident  owner  who  is  absent 
rom  the  state. 

(Syllabus  by  the  Court) 

Brror  from  District  Coor^  Vord  000017; 
B.  H.  Madison,  Judge. 

Action  by  a  B.  Gibson  against  Charles  S. 
Hlnchman.  JndgmoU  for  defoidant,  and 
plaintiff  brings  rarnr.  Affirmed. 

Sutton  ft  Scates,  fbr  plaintiff  in  emv.  A. 
B.  Beeves^  tot  defendant  In  erm. 

ORATES,  J.  Tbls  Is  an  actum.  U  eject- 
ffl«it  Tbe  wly  question  Involved  Is  wheUi- 
er  or  not  the  bolder  of  the  tax  deed  herein 
designated  as  the  "Hlnchman  deed"  baa  loet. 

reasni  of  tbe  two-year  statute  of  llmlte- 
tlon,  tbe  right  to  a  Hen  on  tbe  land  fw  tbe 
taxes  represented  by  such  deed?  The  plain- 
tiff owns  Uie  original  title  to  the  land,  but 
has  never  been  In  possession.  On  November 
20,  1902,  be  brought  this  suit  The  defends 
ant  Bragg  has  been  In  possession  sines  June 
1,  1888,  claiming  ownership  under  a  tax  deed, 
dated  and  recorded  January  8,  1898L  Prior 
to  tiw  poesesslcm  of  Bragg  tbe  land  was  n- 
cant  and  unoccupied.  The  possession  ot 
Bragg  has  been  by  tenants,  agents,  and  em- 
ployte  only,  and  he  has  been  pusonally  a 
nonresident  of  and  absent  from  tbe  state  at 
all  times  slnos  tbe  date  of  bis  deed.  After 
this  suit  was  commenced,  but  before  time  to 
answer,  Bragg  obtained  tbe  Hlnclmuui  deed, 
and  set  it  tip  with  hbi  own  Uk  bis  answer. 
The  Hlnchman  deed  was  executed  and  re- 
corded March  18,  189S.  Nothing  was  done 
by  the  holder  thereof  to  oiAn^  It  or  to  ob- 
tain possesion  of  tbe  land  under  it  nntil 
tbe  answw  of  Bragg  was  filed  as  aforesaid. 
np<m  the  trial  the  court  held  both  deeds 
void,  but  tbe  defendant  was  given  a  tax  Hen 
under  each  of  them. 

Tbe  plaintiff  concedes  tbe  lien  as  to  tbe 
Bragg  deed,  bnt  claims  that  nnder  the  case 
ot  Corbln  V.  Bronson,  28  Kan.  BS2,  the  Hlnch- 
man deed  Is  void  for  all  purposes.  It  was 
held  in  that  case  that  a  tax  deed  bolder  oat 
of  possession,  who  for  two  years,  during 
wbldi  tbe  owner  Is  In  pOBsesal<m,  teils  to 
bring  proceedings  to  recover  tbe  land,  loses 
all  rights  imder  bis  deed,  and  caniwt  recorcr 
taxes  thereunder.  But  the  facts  of  this  case 
are  essentially  different  Here  tbe  owner 
has  never  been  In  possession.  As  between 
the  plaintiff  and  tbe  bolder  of  tbe  Hlnchman 
deed  the  land  has  been  vacant  and  unoccu- 
pied. Tbe  two-year  statute  of  limitation 
does  not  b^(ln  to  run  against  a  tax  deed 
bolder,  not  In  possession,  and  In  fisvor  of  a 
nonresident  ownv  who  is  absent  from  tbe 
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•teto^  HOT  while  the  land  h  T&cant  and  nn- 
oecapled.  Case  t.  Frazler,  30  Ean.  848,  2 
Pac.  619;  Coale  t.  Ounpbell,  58  Kan.  481, 
40  Pac.  004.  Posseaskm,  b7  tenants,  agents, 
or  oaployfia  only,  will  not  atart  the  atatnte 
in  favor  of  a  nonresident  owner,  who  Is  ab- 
sent from  the  state.  Ard  t.  Wilson  (Ean. 
Sup.)  66  Pac.  80.  It  follows  that  the  statute 
has  never  started  to  run  against  the  Hinch- 
man  deed  in  favor  of  any  one.  As  to  the 
plalntUT,  the  land  has  always  been  vacant 
and  unoccupied.  As  to  Bragg,  It  has  been 
practically  the  same.  He  being  a  nonresi- 
dent of  and  personally  absent  from  the  state, 
no  Judgment  coold  be  obtained  against  him 
which  would  be  conclusive.  The  statute  of 
limitation  does  not  require  a  person  to  In- 
Btltuta  proceedings  to  enforce  a  right  within 
a  time  limited,  when  such  proceeding  will 
not  conclusively  determine  such  right  as  to 
each  party.  It  would  have  been  a  vain  and 
useless  proceeding  upon  the  part  of  the  holder 
of  the  Hlnchman  deed  to  hare  commenced  an 
action  thereon  against  any  one.  The  tenants, 
agents,  and  employes  of  Bragg  claimed  no 
Independent  right  to  the  land,  and  no  jndg- 
ment  could  have  been  obtained  against  them 
which  would  have  been  blndti^  upon  Bragg. 
Itvea  If  Bragg,  in  an  action  by  the  holder 
of  the  Hlnchman  deed,  had  submitted  to  the 
jurisdiction  of  the  court,  the  judgment  in 
such  case  would  not  have  been  binding 
against  the  plaintiff,  who  was  not  a  party, 
and  not  being  'binding  against  him,  it  could 
not  be  used  as  conclusive  In  his  favor.  In 
any  view,  we  Uilnk  the  tax  lien  undCT  this 
deed  was  properly  sustained. 

The  judgment  of  the  district  court  Is  at- 
flrmed.  All  the  Justices  concurring. 


7B0D0NIA  OAS  GO.  v.  BAILBT  et  at 
<SDpr«me  Court  of  Kansas.  Dee.  9,  1906.) 

APPTLAIi — jTTRISDIOnOIf  AI.  AUOXJfn. 

In  an  action  to  recover  $1,8^,  where  the 
defoidant  admits  lo  the  answer  and  upon  tbe 
trial  that  there  fs  due  the  plahitiir  $l,ObO,  and 
the  verdict  and  Jud^ent  ia  for  $1,094.60.  the 
amoont  in  ewtroveray  on  appeal  by  defendant 
Is  $94.60,  and  this  court  has  no  jurisdiction. 

[Ed.  Note. — For  cases  In  point,  see  voL  S, 
Orait  Dig.  Appeal  and  Brror,  %  286.1 

(SyllabuB  by  the  GonrU 

Error  from  District  Oourt^  Wilson  Connty; 
L.  StlUwell,  Judge. 

Actiffli  by  W.  A  Ball^  and  Jos^b  Konw- 
er  against  the  Fredonla  Gas  Company. 
Judgment  for  plaintiffs.  Defendant  brings 
error.  Dismissed. 

8.  S.  Klrkpa trick,  for  plaintiff  In  error. 
P.  O.  Young,  tar  defoidant  in  error. 

PORTER,  J.  Action  to  recover  money  al- 
leged to  be  due  tor  services  In  drilling  certain 
wells.  Plaintiff  In  error  was  defendant  be- 
low. The  petition  contained  two  causes  of 
action,  one  upon  a  claim  for  $2,652  for  drill- 
ing three  wells  on  the  Modtey  farm,  and  an- 


other for  $1,849  for  drining  and  deanlns  & 
well  on  another  farm. 

Tbe  anaww  set  iq;i  a  general  denial  and  a 
defense  of  a  settlemoit,  by  the  terms  of 
which  It  was  averred  defendant  btiow  bad 
paid  a  part  of  tbe  amount  agreed  upon,  leav- 
ing a  balanoe  of  $1,000  which  defendant  ad- 
mitted was  dne,  and  which  defendant  was 
ready  and  willing  to  pay.  Upon  the  trial 
plaintiff  below  dismissed  tbe  first  canse  of 
action,  and  the  trial  proceeded  upon  the 
second.  No  amendment  or  change  was  made 
In  tbe  answer.  Defendant  below  offered 
proof  that  tbe  $1,000  which  was  admitted  to 
be  due  was  still  on  hand,  and  that  plalntlfl 
could  have  It  on  demand.  The  jury  found 
for  plaintiff  below  In  tbe  snm  of  $1,094.60. 
and  in  answer  to  vedal  questions  found  that 
DO  settlemrat  had  be^  made.  By  Its  answer 
and  ibi  evldoice  plalntlfl  In  emn*,  upon  the 
trial,  admitted  that  there  waa  $1,000  due 
plaintiff  below.  This  leaves  but  $94.60  In- 
volved here,  the  difference  between  the 
amount  of  the  judgment  and  the  amount 
over  wlilfA  there  is  no  controversy,  and  for 
that  reason  the  motion  to  dismiss  must  be 
sustained.  See  the  following  authorities: 
Jenness  v.  Nat  Bank,  110  U.  S.  62,  8  Sup. 
Ct  426,  28  L.  Ed.  67;  2  Cyc  676;  2  Cent. 
Dig.  tit  ''Appeal  and  Error,"  i  2B6. 

The  case  will  be  dlamlsawil.  All  lbs  Jus- 
tices concurring. 


MAHONEZ  T.  UABTIN  et  aL 
(Supreme  Conrt  of  Kansas.  !>•&  9,  taom.) 

QHT— AOCIPTANCB— BviOKRca. 

Acceptance  by  tbe  donee  Is  necessary  to 
constitute  a  gift  The  preaomptlon  of  accept- 
ance on  the  part  of  the  donee,  sometinws  in- 
dulged by  tbe  law.  Is  a  presumption  of  fact, 
and  becomes  effectual  only  in  the  absence  of 
evidence.  Where  such  acceptance  is  disputed, 
a  question  of  fact  arises,  which  must  be  de- 
termined upon  the  evidence  presented. 

[Ed.  Note. — Vor  eases  In  pirfnt,  see  voL  M» 
Cmt  Dig.  Gifts,  I  18.] 

(Syllabus  by  the  Court) 

Error  from  District  Ooort,  BaUne  County; 
B.  B.  Beea,  Jodge. 

Action  by  J.  J.  MabnMor  against  Petw 
Martin  and  others.  Judgment  tor  defend- 
ants, and  plaintiff  brings  error.  Affirmed 

Z.  C.  MUlikln,  for  plalntlfl  In  arror.  G  W. 
Bnrcb  and  B.  A.  Lovltt;  £Dr  dafsndants  in 
error. 

ORATES,  J.  The  question  involved  In 
this  case  Is  whether  or  not  the  property  In 
controversy  was  transferred  to  the  plalntlfl 
In  error  by  virtue  of  a  completed  gift  Mary 
A.  Martin,  the  alleged  donor  of  the  pn^ierty, 
vras  at  the  time  of  her  deatb  tbe  wife  of  Pet- 
er Martin,  who  was  Insane,  and  he  would  take 
by  descent  whatever  property  bis  wife  mlgbt 
have  at  the  time  of  hw  death.  Peter  Mart- 
in had  prtq^erty  in  his  own  right  snfficiait 
for  his  comfortable  support,  and  Ills  wife  did 
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not  wont  her  property  to  go  to  the  relatives 
of  her  husband,  which  reeolt  wotild  follow 
If  she  did  not  outUre  him.  In  the  month  of 
March,  1903,  she  was  rery  sick,  and  expected 
to  die.  Her  nearest  relatives  were  a  brother, 
the  plaintiff  In  error,  who  lived  in  North 
Dakota,  and  a  sister,  who  resided  In  Canada. 
The  brother  was  present  during  her  last 
sickness,  and  she  desired  to  leave  her  proper- 
ty to  him.  She  knew  that  she  conld  not  pre- 
vent one-half  of  it  going  to  her  husband,  and 
at  his  death  to  his  relatives,  by  a  will,  and 
she  therefore  songbt  the  advice  of  a  lawyer 
for  some  legal  way  to  carry  out  her  wteh. 
Upon  such  advice  she  executed  and  deliver 
ed  to  ber  said  brother  the  bill  of  sale  herein- 
after set  fbrth.  Soon  afterwards  she  died. 
A  controversy  thereafter  arose  between  her 
brother  and  the  guardian  of  her  Insane  hua- 
twnd  concerning  the  ownership  of  the  proper- 
ty, which  resulted  in  the  bringing  of  this 
suit  by  tlie  broth».  Among  the  assets  of 
Mary  A.  Martin  was  a  claim  against  the  es- 
tate of  her  Insane  husband.  The  guardian  of 
Peter  Martin  reduced  all  of  the  property  of 
Mary  A  Martin  to  possession,  and  claimed 
that  his  ward  was  the  owner  thereof.  This 
action  was  brought  for  an  acconntliig  and 
for  the  value  of  the  property. 

Up<Hi  the  trial,  which  was  to  the  court 
without  a  Jury,  the  court  found  and  filed 
flndings  of  fact  and  conclusions  of  law  which 
read:  "(1)  That  Mary  A.  Martin  died  In- 
testate on  the  26th  day  of  March,  1903,  with- 
out issue.  (2)  That  at  the  time  of  ber  death 
said  Mary  A  Martin  was  the  wife  of  Fet^ 
Martin,  an  insane  person,  and  the  guardian 
of  his  Mtate.  (8)  That  said  Mary  A.  Martin 
left  BorvlTlng  her,  besides  ber  husband,  a 
brother,  J.  J.  Mahoney,  the  plaintiff  In  thla 
action,  and  one  sister.  (4)  That  tor  a  long 
time  prior  to  her  death  the  said  Mary  A. 
Martin  claimed  that  there  was  a  large  bal- 
ance due  her  for  services  as  guardian  of 
■uch  estate,  a  part  of  which  was  claimed  had 
been  allowed  by  the  probate  court  The  va- 
lidity of  this  claim,  or  the  amount  thereof, 
was  not  considered  at  tills  hearing,  the  case 
being  tried  upon  the  single  Issue  as  to  wheth- 
er the  plaintiff  was  entitled  to  an  account- 
ing. 0!)  That  on  the  28th  day  of  March, 
1908,  the  defendant  Joseph  Martin  was,  by 
the  probate  court  of  Saline  county,  duly  ap- 
Iiolnted  guardian  of  the  estate  of  Peter  Mar- 
tin, insane,  to  succeed  said  Mary  A,  Martin, 
deceased,  and  thereupon  duly  qualified  and 
entered  upon  the  discharge  of  his  duties  as 
MOdb  guardian.  (6)  Tbat  said  Mary  Martin 
was  8l(A  from  January  1903,  until  the  time 
of  her  death.  (7)  That  the  plaintiff  lived  In 
I<angdon,  N.  D.,  and  that  he  visited  bis  sister 
In  January,  1908,  staying  with  her  a  few 
weeks  and  returned  home,  but  came  back 
again  about  the  2&th  of  February,  1808,  and 
remained  with  her  until  her  death.  (8) 
rmat  during  her  last  sickness,  said  Mary 
Martin  sent  the  plaintiff,  Mahon^,  to  con- 
anlt  her  lawyer,  Z.  a  MllUkln,  fm  advice  con- 


cerning the  manner  of  disposing  of  her  es- 
tate; and,  returning,  Mahoney  reported  to  her 
that  Mlllikln  had  advised  tbat  she  conld  dis- 
pose of  all  of  her  iHoperty  by  gift  during  her 
life,  but  that  such  gift  must  be  unconditional 
and  absolute,  and  have  Immediate  effect,  and 
that  this  communication  was  made  to  ber  a 
few  days  prior  to  the  execution  of  the  writ- 
ten Instrument  hereinafter  set  out  (9)  That 
Mahon^  bad  MlUlkln  prepare  an  Instru- 
ment a  copy  of  which  Is  set  out  In  finding 
No.  10,  the  name  of  the  donee  being  left 
blank,  and  the  date  of  the  month  appearing 
as  Februaiy  Instead  of  March,  and  that  af- 
terwards, in  the  presence  of  William  T. 
Ore«iwood,  on  the  6th  day  of  March,  1903, 
after  having  inserted  bis  name  as  donee,  and 
after  having  changed  the  month  from  Febru- 
ary to  March,  the  plaintiff  presented  this  In- 
strument to  Mary  Martin  while  she  was 
lying  In  bed,  and  told  ber  that  It  was  a  bill 
of  sale  of  all  of  her  property  to  him;  that 
Mary  Martin  took  the  Instmmrat  snd  after 
looking  at  It  for  about  two  minutes  said,  'It 
Is  all  right'  snd  then  signed  It  and  returned 
It  to  Mahoney,  who  banded  It  to  Greenwood 
to  witness  it  and  after  Qreenwood  had  wit- 
nessed the  execution  of  this  Instrum^t  he 
returned  the  same  to  the  pl&lntlfl,  who  has 
had  [mssesslon  of  It  ever  since,  (10)  Tbat 
such  instrument  was  In  words  and  figures  as 
follows,  to  wit:  'BUI  of  Sale  of  Personal 
Property.  Enow  all  men  by  these  prt«ents, 
tbat  Mary  A  Martin,  In  consideration  of 
one  dollar  and  other  consideration  dollars 
paid  by  J.  J.  Mahoney,  the  receipt  whereof 
is  hereby  admowledged,  does  hereby  grant 
sell,  transfer,  and  deliver  unto  the  said  J.  J. 
Maboqey  the  following  goods  and  chattels, 
vl2. :  One  promissory  note  for  $1,100,  or 
more,  secured  by  reel  estate  mortgage,  exe- 
cuted by  TboB.  Holmes  and  wife,  and  all 
property  of  every  kind  and  description  now 
owned  by  me  or  In  which  I  am  In  any  wise 
Interested,  and  wherever  situated  to  be  held 
by  falm  absolutely.  To  have  and  to  hold,  all 
and  singular,  the  said  goods  and  chattels, 
to  tho  said  J.  J.  Mahoney  and  bis  executors, 
administrators,  and  ••rfgn*,  forever.  And 
the  said  grantor  herein  covenants  with  the 
said  grantee  that  she  Is  the  lawful  owner  of 
said  goods  and  chattels;  that  tbey  are  free 
from  all  Incumbrances;  tbat  she  baa  good 
right  to  sell  the  same  as  aforesaid,  and  that 
she  will  warrant  and  defmd  the  same  against 
the  lawful  claims  and  demands  of  all  per- 
sons whomsoever.  In  witness  whereof,  tbfi 
said  grantor  has  hereunto  set  her  hand  this 
fith  day  of  Marcb,  A  D.  1903.  Mary  A 
Martin.  S^ed  and  delivered  In  presence  of 
W.  T.  Greenwood.'  (11)  That  no  considera- 
tion was  paid  to  Mrs.  Martin  for  such  trans- 
fer, and  that  If  It  operated  at  all.  It  was  as 
a  gift  and  not  a  sale.  (1^  That  at  the  time 
of  the  execution  of  said  written  Instrum^t 
Mary  A  Martin  was  of  sound  mind  and  in 
the  full  use  of  her  mental  faculties,  and  was 
able  to  read  the  Bngllsb  language  (12%) 
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That  at  the  time  of  the  execution  of  sach 
gift,  Mid  Mary  Martbi  expected  to  die  with- 
in a  ihort  time,  and  inch  gift  was  made  by 
her  In  contemplation  of  approacblnff  death. 
(18)  That  Mahoney  did  not  folly  make  ap 
bis  mind  whether  to  accept  anch  gift  or  not 
until  after  the  death  of  Mrs.  Martin;  but 
it  doeH  not  appear  that  he  repudiated  It  or 
expresaed  any  actlye  dissent  (14)  That  find- 
ing No.  18  is  based  entirely  on  the  testimony 
of  J.  J.  Mahon^,  viewed  in  the  light  of  the 
snrronnding  circumstances,  as  disclosed  bj 
the  other  findings  of  fact  (16)  That  imme- 
diately after  the  gift,  the  plaintiff  asserted 
a  claim  of  ownership  to  a  little  mare  by 
virtue  of  such  gift,  and  visited  the  probate 
Judge  for  the  purpose  of  getting  possession 
of  the  note  described  In  such  instrument,  and 
to  ascertain  the  balance  due  from  the  estete. 
(16)  That  after  the  death  of  Mary  Martin, 
the  plaintiff  claiming  under  said  written 
gift,  attempted  to  take  possession  of  a  cer- 
tain oi^an,  claiming  that  it  had  formM-ly 
belonged  to  Mrs.  Martin,  but  upon  being  In- 
formed that  It  had  not  belonged  to  her,  made 
no  further  effort  to  take  It  (17)  That  the 
supposed  indebtedness  from  said  estate  to 
Mary  Martin  was  not  evid«iced  by  anything 
capable  of  a  manual  delivery,  and  that  no 
delivery  of  socfi  property  was  made,  except 
In  80  far  as  the  delivery  of  such  written 
gift  operated  as  a  constructive  delivery.** 

"Otmclusltm  of  Law. 

'That  said  written  lastrument  purporting 
to  be  a  gift  of  all  her  property  from  Mary 
Martin  to  J.  J.  Mahoney  la  void  and  of  no 
effect  and  that  the  Judgment  of  this  court 
should  be  for  tlw  defendant" 

It  Is  apparent  from  these  findings  of  fact, 
that  Mary  A.  Martin,  felt  that  her  death 
was  at  hand,  and  in  contempl&tlon  of  this  fact, 
she  wanted  to  dispose  of  her  property  so 
that  her  brother  would  have  It  after  her 
death.  In  case  of  her  death  the  brother  In- 
tended to  teke  the  property.  It  Is  easy  to 
deduce  these  condnslona  from  the  findings  of 
the  court,  but  they  do  not  constitute  a  com- 
pleted gift  The  court  evidently  bued  his 
conclusion  of  law  upon  finding  of  fact  No. 
IS,  which  finding  la  vigorously  attacked 
by  the  plaintiff  In  error.  It  is  urged  that 
tide  finding  Is  not  sustained  by  the  evidence, 
Is  contrary  to  the  evidence,  and  inamslstent 
with  the  other  findings  of  fact  No  gift  can 
be  complete  without  the  acceptance  thraeof 
by  the  donee.  Calvin  v.  Free,  66  Kan.  470, 
71  Pac.  823;  14  Am.  ft  Bng.  Gncy.  of  Law, 
1015.  The  law  presumes  such  acceptence  in 
the  absence  of  evidence  to  the  contrary. 
When  this  fact  Is  disputed  Its  determination 
will  depend  like  any  other  question  of  fact 
upon  the  evidence.  In  this  case,  the  ques- 
tion of  acceptance  was  one  of  the  importent 
polnte  In  dispute.  The  court  found  from 
the  evidence  that  the  donee  did  not  accept 
the  gift  during  the  life  of  the  donor. 

The  evidence  upon  this  subject,  as  It  ap* 


pean  in  the  record,  teems  to  be  strongly 
against  this  finding,  and  if  It  wen  an  origi- 
nal question  here  depending  upon  the  testi- 
mony presented  to  us,  we  would  be  Inclined 
to  decide  otlierwi8&  At  the  same  time  there 
Is  some  reason  for  tlw  conclusion  tliat  a 
gift  causa  mortis,  only,  waa  Intended  by 
both  parties.  There  was  no  reason  why  Mrs. 
Martin  should  wish  to  part  with  all  of  her 
property,  while  living,  and  It  seems  probable 
that  her  brother  did  not  expect  to  take  it  if 
she  recovered.  It  appears  more  reasonable 
that  they  each  intended  the  gift  to  become 
absolute,  upon  her  death,  and  not  before^ 
It  also  appears  from  the  record  that  the 
plaintiff,  upon  a  tormet  trial  involving  this 
same  question,  gave  testimony  Inconsistent 
with  his  evidence  at  the  trial  of  this  caaa. 
In  view  of  the  fact  that  the  witoess  was 
present  in  court  during  his  examination  and 
cross-examination,  as  to  this  discrepancy  In 
his  testimony,  and  the  court  had  an  oppor- 
tunity to  note  bis  appearance  and  demeanor, 
on  the  witness  stand,  which  at  times  fur- 
nishes strong  evidence  of  the  good  faith  and 
honesty  of  a  witness,  or  the  want  of  it,  not 
discoverable  from  the  writtm  testimony  ^t- 
en,  we  feel  bound  to  adhere  to  the  oft-re- 
peated mie,  that  a  finding  of  fact  resting 
upon  omfllctlng  or  Inconalatent  evidence  can- 
not be  disturbed  by  this  court,  and  thw»- 
fore  the  finding  will  be  sustained. 

This  conclusion  makes  it  necessary  to  af- 
firm the  Judgment  All  the  Jostlcee  con- 
carrlnfr 


HARRISON  NAT.  BANE  v.  LBSLIB. 
(Supreme  Ourt  of  Kansas.  Dee.  0.  IMS.) 
OuTTBL  Mtnxuov — Sau-^Auuuuiituio  bt 

MOBTQAOBK. 

In  the  absence  of  fraud  or  bad  faith,  when 
the  holder  of  a  chattel  mortgage,  after  default, 
takes  possession  of  the  mortm%d  property,  and 
without  any  demand  for  an  earlier  sale  bom  th* 
mortgagor  or  sobeequMit  mortgagee,  but  with 
the  apparent  acquiescence  of  all  parties  Interest- 
ed, holds  it  for  several  months  and  then  sells  it 
in  accordance  with  the  provislonB  of  the  mort- 
gage, he  la  accountable  for  Oie  amount  received 
therefor  at  such  sale,  less  the  (Wi^w  expenses 
of  keeping  and  sale,  and  Is  not  accountable  for 
the  market  value  of  the  property  when  taken. 
If  such  value  should  prove  to  be  greats  than 
the  price  obtained. 

[Ed.  Nota — ^For  caaai  in  point,  see  vid.  9, 
Gent  Dig.  Obattel  Mortgages,  |  S2&] 

(Syllabus  by  the  Ccurti 

Error  tttan  District  Qmr^  Reno  Ooimty; 
W.  H.  Lewis.  Judge. 

Actlim  by  J,  F.  Leslie  against  the  Harriaoo 
National  Bank.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Revised. 

This  Is  an  action  brought  by  plaintiff  In 
error  in  the  district  court  of  Reno  county 
against  the  defendant  in  error  on  a  separate 
guaranty  of  a  promissory  note  executed  by 
one  Oompton  to  the  Zeb.  F.  Crider  Com- 
mission Company  and  by  said  company  In- 
dorsed and  sold  to  the  plaintiff  bank.  The 
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note  was,  wh^  sold,  also  secnred  a  chattel 
mortgage  on  ationt  100  head  of  cattle,  which 
mortgage  was  executed  at  the  time  the  note 
was  given.  The  separate  guaranty  Is  set 
forth  In  the  petition  as  follows:  "For  value 
received,  I  bmby  guarantee  the  payment  of 
a  certain  promissory  note  wherein  J.  S.  Comp- 
ton  promises  to  pay  onto  the  Zeb.  F.  Crlder 
Commission  Company  on  April  24th,  1900, 
the  sum  of  $4130.33  said  note  being  dated 
October  24tb,  1890,  and  hereby  waive  demand 
notice  of  nonpayment  and  protest  with  privi- 
lege granted  for  any  and  all  renewals  and 
extensions  and  partial  payments  thereon.  J. 
F.  Leslie.  Oct  25,  1800."  The  answ»  ad- 
mits the  execution  of  this  paper,  but  denies 
that  It  was  executed  October  25,  1809,  and 
allies  It  was  long  subsequent  to  the  execu- 
Uon  of  the  note  which  was  dated  October  24, 
1889.  Also,  the  answer  avers  that  the  guar- 
anty was  without  consideration.  Also  that 
the  plaintiff  had  taken  possession  of  the  cat- 
tle mortgaged  to  secure  the  debt,  and  that, 
when  taken,  they  were  worth  in  the  market 
more  than  the  amount  of  the  debt,  and.  If 
they  failed  to  bring  enough  to  satisfy  the 
debt,  it  was  because  of  the  n^llgence  and 
mismanagement  of  tbe  holder  of  the  mortgage 
and  the  Incurring  of  unnecessary  exi>ense. 
The  reply  was  a  general  denial.  On  the 
trial  the  evidence  on  behalf  of  plaintiff  was 
to  the  effect  that  the  guaranty  was  required 
by  the  Orlder  Commission  Company  as  a  con- 
dition to  the  making  of  the  loan  to  Compton 
and  for  the  express  purpose  of  enabllog  them 
to  sell  the  note,  and  that  the  defendant  agreed 
to  give  It  at  the  time  the  note  was  given  and 
did  in  fact  execute  it  at  that  time  or  shortly 
thereafter,  probably  the  next  day,  and  be- 
fore the  sale  of  the  note  and  mor^ge  to 
plaintiff.  The  defendant,  Leslie,  testified 
that  he  agreed  with  the  Orlder  Company  to 
guaranty  the  paper  for  the  purpose  of  ena- 
bling Compton  to  secure  the  loan  and  tbe 
Crlder  Company  to  negotiate  it,  but  that  he 
did  not  execute  the  paper  till  November  28, 
1809.  Verdict  and  judgment  was  for  the  de- 
fendant. The  plaintiff  brings  the  case  here, 
and  the  defendant  makes  no  appearance.  If 
any  evidence  or  proceeding  especially  favora- 
ble to  the  defendant  be  overlooked.  It  may 
consequently  be  attributed  to  defendant*! 
laches. 

Falrchild  A  Lewis  and  Bottsford.  Deather- 
age  &  Young,  for  plaintiff  in  error.  Prlgg  A 
Williams,  for  defendant  In  error. 

SUITH,  J.  (after  stating  the  facts).  The 
errors  complained  of  relate  to  the  giving  of 
instructions  excepted  to  by  plaintiff  and  the 
refusal  of  others  asked  by  plaintiff. 

In  the  first  Instruction  given  by  the  court, 
which  Is  complained  of,  the  connecttve  "and** 
was  evidently  omitted,  which  gives  a  very 
erroneous  meaning  to  the  sentence.  Tet  the 
omission  Is  so  apparent  that  an  Intelligent 
lury  might  be  presumed  to  have  supplied  It, 
and  we  are  reluctant  to  predicate  a  reversal 


upon  an  error  which  appears  to  be  a  palpa- 
ble clerical  mistake.  This  iattmctlon,  how- 
ever, authorizes  the  jury  to  find  for  the  de- 
fendant upon  a  defense  not  pleaded  in  the 
answer,  viz.,  "by  holding  them  [the  cattle]  an 
unreasonable  time  before  selling  them  on  the 
market  after  taking  possession."  On  this 
subject  the  court  further  instructed  the  jury 
as  follows:  "I  Instruct  you  that  under  the 
terms  of  the  chattel  mortgage,  It  was  plain- 
tifTs  duty  when  he  took  possession  of  tbe 
property  described  therein,  to  proceed  to  sell 
the  same  within  a  reasonable  time  after  tak- 
ing possession  thereof,  either  at  public  or  pri- 
vate sale  at  the  place  where  said  cattle  were, 
situated  or  to  ship  the  same  to  Kansas  City, 
Kansas,  or  to  Kansas  City,  Missouri,  and  sell 
the  same  upon  the  market;  and  If  you  believe 
from  the  evidence  that  the  plaintiff  failed 
to  do  that  and  it  k^t  said  cattle  or  a  large 
portion  thereof  for  several  months  after  tak- 
ing possession  of  tbe  same,  then  In  that  event 
the  plaintiff  would  be  chargeable  with  the 
market  value  of  said  cattle  described  In  tbe 
mortgage  at  the  time  that  It  took  possession 
of  the  same  and  if  you  believe  also  from  s 
preponderance  of  the  evidence  that  at  the 
time  plaintiff  took  said  cattle  and  that  the; 
were  of  suflldent  market  value  to  satisfy 
plaintiff's  note  and  mortage,  then  you  will 
find  for  the  defendant" 

There  is  no  allegation  in  the  answer  that 
the  cattle  were  held  an  unreasonable  time, 
no  allegation  of  fraud  or  bad  faith  in  hold-* 
Ing  them,  and  do  allegation  that  the  mort- 
gagor or  the  defendant  even  demanded  an 
earlier  sale.  From  all  that  appears  in  the 
pleadings  or  evidence,  the  plaintiff  might 
have  held  the  cattle  and  put  them  on  pasture 
at  the  request  of  both  the  mortgagor  and  the 
defendant  Yet  the  court  by  this  tostructlon 
makes  this  the  basis  of  a  verdict  In  favor  of 
the  defendant,  provided  only  that  the  jury 
finds  the  cattle  were  of  sufficient  value,  when 
takCT,  to  pay  the  debt  By  the  express  pro- 
vision of  section  4253,  Oen.  St  1901,  the  mort- 
gagor coul4  at  any  time  after  the  plaintiff 
took  possession  of  the  cattle,  have  demanded 
tbe  sale  of  them,  and  could  thereby  have  Im- 
posed the  risk  of  holding  them  upon  the  plain- 
tlfl.  If  the  defendant  desired  an  earlier  sale, 
he  could  have  paid  tbe  debt  and  have  been 
subrogated  to  all  tbe  rights  of  the  plaintiff 
under  the  mortgage,  including  the  possession 
of  the  cattle 

The  court  erred  in  its  Instruction  regarding 
tbe  consideration  for  the  guaranty,  and  in  re- 
fusing Instructions  relating  thereto.  As  this 
question  Is  not  likely  to  recur  under  the  same 
evidence,  it  would  pwhaps  be  fruitless  to  ex- 
tend the  discussion  on  this  point  Suffice  It 
to  say  that  the  true  rule  can  be  deduced 
from  Briggs  v.  Latham,  36  Kan.  200.  13  Pac. 
129,  and  Anderson  v.  Burcbett  48  Kan.  781, 
30  Pac.  174. 

The  judgment  of  the  district  court  is  re- 
i-ersed  and  tbe  case  Is  remanded.   All  ttie 
I  Justices  concurring. 
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CRBAMERT  PACKAGE  MFG.  CO.  r.  DAN- 
IELS. 

<Bnpreme  Court  of  K&tmm.  Dae.  9,  1905.) 
MuTBB  AND  Sebtant — Ihjitb¥  to  Skbtah^— 

CONTBIBUTORT  NEOUaENCE. 

In  an  action  brought  hj  an  empIoyA  to  r»- 
cover  for  pereonal  inJurieB  lUfltaioed  through 
th*  neeligent  omission  of  the  employer  to  re- 
move or  cover  a  circular  saw  when  not  In  use, 
findlngfl  that  the  plaintiff  knew  that  the  saw 
was  In  motitHi  and  knew  the  effect  of  coming  in 
contact  with  it  will  prevoit  his  recovering  Judg- 
ment, when  it  is  further  found  that  the  auend- 
ant  was  not  negligent  in  any  other  reqwet. 

(Syllabus  by  the  Court.) 

Error  tnm  DiBtrlct  Court,  Wyandotte 
County ;  J.  McOabe  Moore,  Judge. 

Actltm  by  C9i«ter  Danleli  against  tbe 
Creamery  Package  Manufacturing  C<mipany. 
Jndgment  for  plaintiff.  Defendant  brlnga 
error.  Revereed. 

Harkless,  OryaleT  ft  Hleted.  and  A.  L. 
Berger,  for  plaintiff  in  exior.  Chas.  R.  Cook- 
sey  and  Bird  ft  Pope,  for  defmdant  In  error. 

UABON,  J.  Chester  Daniels,  a  boy  not 
Quite  18  years  of  age,  was  Injured  while 
in  tlie  onptay  of  the  Creamery  Package  Man- 
ufacturing Company.  He  brought  an  sc- 
tkn  against  tiie  company,  allying  that  hla 
injury  was  due  to  Its  negligence,  and  re- 
corsred  a  Judgment  for  f60Q,  fnmt  which 
tbe  defendant  prosecutes  error. 
■  l!b»  plaintiff  worked  neax  a  small  drcular 
saw;  his  work  requiring  lilm  to  pass  bade 
and  forth  near  it  Upoa  odb  occaWi,  while 
carrying  some  boards  by  It  In  the  couise  of 
his  employment,  the  floor  being  strewn  with 
sawdust,  he  stepped  upon  a  "call  bead,**  or 
piece  of  waste  board,  slipped  and  tell,  and 
In  falling  tlirew  out  one  band,  which  came 
In  contact  with  the  saw  and  was  serorely 
mangled.  In  his  petition  be  alleged  that  the 
defendant  was  n^llgent  In  these  respects: 
(1)  In  falling  to  provide  Bufflcient  light  in  the 
room  where  the  machinery  was ;  (.Z)  in  allow- 
ing the  passage-way  over  which  ffie  plaintiff 
was  required  to  go  ba<^  and  forth  near  the 
saw  to  become  and  rmaln  obstructed;  and 
(3)  in  falling  ^ther  to  remove  or  cover  the 
saw  whenever,  as  at  the  time  of  the  injury, 
It  was  not  in  use.  In  response  to  a  special 
question,  however,  askiiuc  the  Jury  to  state 
fully  in  what  the  n^llgeiuie  of  the  defendant 
consisted,  the  aoawer  was  returned:  "For 
not  removing  saw  tnm  mandrel,  or  covering 
It  up  when  not  in  use."  This  Is,  in  effect,  a 
finding  that  there  was  no  ne^lgosce  on  the 
part  of  tbe  company  in  respect  to  the  light- 
ing of  the  room  or  the  obstruction  of  the  pas- 
sage and  that  tbe  cunpany  was  not  dorellct 
toward  the  plaintiff  in  any  matter  other  than 
that  Q>eclflcally  named.  The  Jui7  also  found 
specially  tbat  the  plaUitLff  bad  worked  more 
than  a  week  In  this  room,  during  which  time 
be  frequently  saw  the  machinery  In  opera- 
tion ;  that  he  luew  of  tbe  lo'actlce  of  allow- 
ing the  saw  to  run  when  not  In  actual  use; 
that  he  knew  and  understood  the  result  of 


getting  Us  flngers  ag^nst  tiie  saw;  fliat  lu 
knew  the  saw  was  running  at  the  time  he 
was  walking  toward  it  and  befbre  tbe  time 
be  was  hurt 

The  defendant  contoida  that  these  fludings 
comptf  a  Judgment  against  the  plaintiff,  for 
tbe  reason  that  they  show  an  assumptltMi  on 
bis  part  of  the  risk  ocnsicmed  by  tbe  ne^i- 
genoe  at  which  be  complains.  The  contention 
most  be  BUBtatned.  The  saw.  while  in  mo- 
tI<Hi,  presented  a  peril  that  was  obvloas  to 
tbe  meanest  Intelligence.  The  mere  fact  tliat 
tbe  plaintiff  wss  a  minor  does  not  affect  tiie 
matter.  Bess  t.  Railway  Co.,  62  Kan.  290. 
62  Pac.  006.  A  boy  practically  18  years  of 
age  was  as  capable  as  an  older  person  of  see- 
ing and  understanding  such  p«lL  It  la  true 
that;  In  OTder  for  blm  to  be  denned  to  have 
assiuned  the  risk,  be  must  not  oaly  have  be^ 
aware  of  tbe  conditions  tbat  existed,  but  also 
of  the  danger  that  arose  &om  such  condl- 
tlons.  But  whatever  ^bt  there  might 
othOTWlse  have  beoi  vvkmi  this  score  is  set 
at  rest  by  the  finding  that  be  knew  and 
understood  the  result  ot  getting  his  fingers 
against  the  saw.  This  is,  in  substance,  a 
finding  that  be  knew  the  danger  to  which 
he  was  subjected  by  the  omission  of  tbe 
company  to  remove  the  saw  when  not  in  use. 
It  is  not  a  sufficient  answer  to  say  that  he 
did  not  know  tliat  he  was  like^  to  slip 
or  Btumble  while  he  was  walking  by  tbe  saw. 
His  fall,  not  baring  beoi  oocaalOTied  by  any 
negligence  ot  the  defendant,  was  a  mere  ac- 
cident the  poBslblllty  of  the  haKvaiinc  ot 
which  at  tbat  particular  place  must  iMTa 
been  known  to  blm  as  well  as  to  any  me 
else.  Tbat  the  oiqiloarA  ordinarily  assumea 
the  open  and  obvious  danger  Inddoital  to  the 
operation  of  unguarded  madilnery  is  wtiU 
settled.  See  20  A.  ft  B.  Dncycl.  of  L.  {3d  Ed.) 
117.  Tlie  only  distinction  In  this  roj^rd  be- 
tween the  present  case  and  those  there  dted 
must  be  found  In  the  fact  that  here  the 
machinery  was  being  operated  unnecoaoarlly, 
at  a  time  when  It  might  as  well  have  bera 
stopped  or  guarded.  But  this  cMisideratlon 
goes  only  to  the  matter  of  the  negligence  of 
the  master,  and  does  not  affect  tbe  attitude  of 
the  servant  It  Is  important  only  because 
but  for  it  there  would  be  no  ground  of  liabil- 
ity whatever.  In  most  of  tbe  cases  wlme  a 
recovery  Is  defeated  up<m  the  ground  of  an 
SBsnmptlon  of  ride  by  the  employe  there  Is 
some  form  of  negligence  shown  by  the  em- 
ployer which  would  establlBh  a  liability  ex- 
cept tot  the  prbidple  of  assnmptlm  of  risk : 
otberwlBe,  there  would  have  been  no  occasion 
for  Invoking  that  i^lndple. 

The  findings  exculpate  the  defendant  from 
any  negligence,  except  In  permitting  ttie 
saw  to  run  uncovered  when  itot  in  vaa. 
The  <mly  reason  that  could  make  this  action- 
able negligence  was  tbat  It  needleaaly  ex- 
posed persons  working  about  it  to  tbe  dan- 
ger of  Injury,  If  through  accident  or  inad- 
vertence they  came  In  ccntact  with  it  This 
danger  was  obvious  to  any  one  who  knew 
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tliat  the  saw  wu  running  and  knew  the  effect 
■of  coming  In  contact  with  It  The  fact  that 
It  wu  not  necessary  tliat  It  sbonld  have  been 
mnnlng  had  no  tendency  to  conceal  the  dan- 
ger. The  plaintiff,  having  continued  to  work 
in  the  vicinity  of  the  dangerous  saw,  knowing 
of  the  practlcft  of  allowing  It  to  mn  un- 
covered when  not  In  use  without  making  ob- 
jection thereto,  carried  his  own  risk  of  sus- 
taining any  injury  that  might  result  to  him 
In  consequence  thereof  without  further  fault 
on  the  part  of  the  plaintiff.  He  knew  that 
the  saw  was  in  motion  and  unprotected,  and 
would  Injure  him  If  he  came  within  Its  reach. 
In  continuing  his  work  under  these  circum- 
stances he  undertook  to  keep  away  from  1^ 
except  as  he  might  be  preTented  or  hindered 
In  doing  BO  by  some  further  negligent  act  or 
omission  on  the  part  of  the  company,  and 
■the  finding  of  the  Jury  that  there  was  no 
such  further  negligence  predudes  his  re- 
covery. 

Tbe  jn^ment  Is  reversed,  with  direction 
-to  enter  Judgment  for  tbe  defendant  All  the 
Justices  concurring. 


HOOPES  V.  ATCHISON,  T.  &  S.  F.  RT.  Ca 

(Snpieme  Court  of  Kansas.   Dec.  9,  1005.) 

^CtAILBOADS — ^AcCIDEnT  AT  GBOSSIHa— GONIBIB- 
UTOET  NEOUGBNCE. 

Deceaswi  was  killed  at  a  railway  crossing 

in  a  public  street  He  had  crossed  two  tracks 
■and  stood  waiting  for  a  freight  train  passing 
west  on  the  third  track  directly  in  front  of 
-blm,  and  while  tooklng  at  the  passing  freight 
train  was  struck  by  a  train  coming  from  the 
west  upon  the  second  track,  close  to  which  he 
was  standing.  The  clear  space  between  tbe  pass- 
ing trains  was  six  feet  Except  for  tbe  rays 
-of  the  setting  sun,  his  view  of  tbe  Incoming 
train  was  anobstmcted  for  hait  a  mile,  if  he 
'had  looked  west  He  was  familiar  with  the 
tracks  and  surroundings.  These  facts  appeared 
by  plaintiff's  evidence.  A  demurrer  to  the  evi- 
dence was  proporly  sustained.  Tbe  rule  in  Rail- 
way Co.  V.  Withers,  77  Pac.  642,  78  Pac.  451, 
'60  Kan.  ^0,  governs,  and  the  contributory 
negligence  of  deceased  bars  a  recovery. 

[Ed.  Note. — For  cases  in  point  see  voL  41, 
Oent  Dig.  Railroads,  »  10^  1043-1068.] 

(Syllabus  by  tbe  Court) 

Brror  from  District  Court,  I^om  Oonnty; 
PenniB  Maddoi,  Judg& 

Action  by  Mrs.  Ella  Hoopes  against  the 
Atchison,  Topeka  &  Santa  V6  Railway  Com- 
pany. There  was  jndgnunt  for  defendant 
and  plaintiff  brings  orror.  Affirmed. 

Kellogg  ft  Madden^  for  plaintiff  In  wror. 
W.  B.  Smith,  O.  J.  Wood,  and  Alfred  A. 
Scott,  for  defendant  In  error. 

PORTER,  3.  Plaintiff's  hnsband  was 
killed  at  a  railway  crossing  in  the  city  of 
Bmporla,  where  defendant  company  has  three 
tracks  ^tending  east  and  west  on  Third 
avenue,  one  blo<&  west  of  the  passenger  sta- 
tion. The  north  track  Is  for  west-bound 
trains,  the  middle  one  for  east-bound,  and 
the  south  for  trains  In  either  direction 


from  tbe  railway  yards,  wbldi  He  Immediate- 
ly west  of  tbe  street  crossing.  The  middle 
track  extends  straight  west  for  more  than 
half  a  mile.  Mr.  Hoopes  was  returning  from 
his  work  in  the  evening  to  his  home,  which 
was  south  of  the  traclts.  He  came  to  the 
crossing  on  the  east  side  of  the  street  siid 
started  diagonally  to  tbe  southwest  comer, 
in  order  to  get  upon  the  west  side  of  the 
street  and  across  the  tracks.  After  passing 
over  the  north  and  middle  tracks  his  fiu'ther 
passage  was  obstructed  by  a  freight  train  go- 
ing west  on  the  south  track  directly  in  front 
of  him.  While  waiting  for  this  to  pass,  he 
stepped  between  the  middle  and  south  tracks, 
but  stood  very  near  to  the  south  rail  of  the 
middle  track,  and  was  struck  by  the  steam 
chest  of  the  engine  of  the  fast  mall  going 
east  on  the  middle  track,  hurled  against  tbe 
moving  freight  train,  and  by  this  thrown 
back  under  the  wheels  of  tbe  fast  mail  and 
killed.  Tbe  trial  court  sustained  a  demurrer 
to  plalntUTs  evidence,  and  plaintiff  brings 
error  upon  the  ground  that  the  case  should 
have  gone  to  the  Jury. 

The  train  was  running  at  the  rate  of  80 
miles  an  hour  without  ringing  tbe  bell  or 
sounding  the  whistle,  and  its  negligence,  as 
the  case  stood  at  the  close  of  plaintiff's  testi- 
mony, la  conceded.  The  only  question,  how- 
ever, is  whether  the  contributory -negligence 
of  plaintiff's  husband  was  such  as  to  bar  her 
right  to  recover.  U.  P.  Rly.  Co.  t.  Adams, 
83  Kan.  427,  6  Paa  629;  Dewald  v.  K.  C, 
Ft  8.  &  G.  R.  Co.,  44  Kan.  686,  24  Pac.  1101, 
and  cases  dted.  It  appears  that  the  clear 
space  between  the  tra<ft8  was  about  nine 
feet,  and  between  the  passing  trains  six  feet 
Hr.  Hicks,  who  was  a  witness,  attempted  to 
cross  the  tracks  from  the  same  position  In 
tiw  street  and  at  the  same  time,  except  that 
he  stopped  on  the  east  side  of  the  street  be- 
tween  tbe  same  trades,  waiting  for  the  freight 
train  to  pass,  and,  when  tbe  fast  mail  came 
In  frcon  tbe  west  was  standing  about  20  feet 
east  ot  Hoopes,  but  not  so  close  to  the  middle 
trade.  He  likewise  failed  to  observe  the 
approach  of  the  train  from  the  west  until 
about  tbe  instant  it  struck  deceased,  and 
barely  saved  himself  by  stepping  away  from 
the  middle  track  and  nearer  tiw  passing 
ftelght  He  testifi^ed  that  the  snn  was  low 
In  the  west  at  tbe  time,  and  a  perstm  looking 
in  that  direction  would  be  blinded  by  tbe  sun 
and  prevented  from  seeing  the  approaching 
train.  Other  witnesses  testified  tiiat  Mr. 
Hoopes  walked  a  short  distance  west  In  tha 
space  between  the  tracks  before  tbe  fast 
mail  came  In,  but  had  turned  and  was  look- 
ing at  ttie  passing  freight  when  he  was 
struck. 

This  case  cannot  be  distinguished  from  that 
of  Railway  Co.  t.  Witiiers,  60  Kan.  620,  77 
Pac.  542,  78  Pac  451.  In  that  case  Withers, 
in  company  with  another  person,  started 
along  a  sidewalk  at  a  railway  crossing,  going 
to  his  home.  As  they  came  near  <me  tra^ 
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they  obwevei  a  train  nrltching  along  another 
track,  which  obstructed  tbelr  progress  and 
caused  them  to  halt  on  or  near  the  first  track. 
The  court  said :  "Much  evidence  was  Intro- 
duced to  show  that  the  deceased  men  were 
standing  npon  track  4.  It  seems  highly  prob- 
able that  they  were,  though  the  Jury  found 
that  they  were  not;  but  whether  they  were 
exactly  npon  the  track  or  not  seems  of  email 
moment,  for  the  fact  Is  that,  If  they  were 
not  between  the  rails,  they  were  In  a  place 
of  equal  danger.  It  was  not  -neceesary  for 
them  to  stand  In  a  place  of  danger,  as  they 
could  hare  stopped  west  of  track  4,  or  could 
bare  safely  -  stood  between  tracks  8  and  4. 
We  are  of  the  opinion  that  the  facts  shown 
clearly  prove  the  culpable  negligence  of  the 
deceased,  and  that  the  company  was  thereby 
relieved  from  liability  for  tbelr  death. 
They  knew  the  conditions  which  surrounded 
Uiem.  Th^  were  in  the  fnll  possession  of 
\helr  faculties.  Tbey  knew  they  were  within 
ttie  limits  of  the  yards,  with  its  many  tracks. 
They  saw  one  train  occupying  the  track  In 
front  of  them.  Tbey  knew  that  the  other 
tra<&s  were  in  frequent  nee  for  a  like  pui> 
pose,  and  that  at  any  moment  any  one  of  the 
other  tra(*i  might  be  occupied  by  moving 
cars.  They  knew,  that  to  stand  upon  a  track, 
or  near  enough  to  one  to  be  hit  by  a  moving 
car,  was  a  dangerous  position.  Knowing  all 
these  things,  and  being  plainly  warned  that 
they  were  in  and  npon  this  network  of  tracks, 
It  was  tbelr  plainest  duty  to  see  to  It  that 
they  did  not  halt  In  a  place  of  danger.  There 
was  ample  room  for  them  to  stop  In  a  place 
of  safety.   Others  did  so." 

Counsel  for  plalntUf  In  error  contend  that 
certain  facts  take  this  case  out  of  the  rule 
governing  the  Withers  Case.  It  Is  urged 
that  the  rays  of  the  setting  sun  shining  di- 
rectly In  his  face,  If  he  looked  to  the  west, 
prevented  deceased  from  discovering  the  ap* 
proach  of  the  train,  and  that  It  la  a  fair  In- 
ference from  the  evidence  that  he  becama 
momentarily  confused  by  the  noise  of  tha 
passing  freight  and  that  whether  he  was, 
under  these  tdrcnmstancee,  guilty  of  con- 
tributory n^llgence,  was  for  the  jury  to  d^ 
termlne.  But  It  must  be  presumed  that  no 
one  knew  better  than  the  deceased  the  fact 
that,  by  reason  of  the  position  of  the  sun  In 
the  west,  he  was  prevented  from  seeii^  a 
train  whlcdi  might  be  coming  from  that  di- 
rection; and  It  therefore  became  more  than 
ever  Incumbent  upon  him  to  seek  a  place  of 
safety — which  was  so  plainly  open  to  him— 
by  either  standing  midway  between  the 
tracks  npon  which  the  trains  actually  passed, 
or  by  stepping  back  to  the  space  betwe^  the 
middle  track  and  the  north  tratA.  He  was 
familiar  with  the  tracks  and  the  conditions 
surrounding  him,  and  In  full  possession  of 
his  aensefl  at  the  time  he  took  his  posltlMi 
In  a  dangerous  place,  where  It  was  not  neo- 
esBary  for  him  to  stand.  Railroad  Co.  t. 
Willey.  60  Kan.  819,  58  Pac.  472.  See.  also, 
Zlrkle  v.  Railway  Co.»  67  Kan.  77,  72  Pac.  i 


589 ;  Ltbbey  v.  Railway  Oo.,  60  Kan.  868,  7T 
Paa  641.  The  evidence  hariflly  warrants  the 
claim  that  Hoopes  became  momentarily  con- 
fused and  bewildered.  It  appears  that  when 
he  was  struck  he  was  standing  looking  south 
toward  the  freight  train,  and,  so  far  as  the 
evidence  discloses,  knew  nothing  of  the  ap- 
proach of  the  train  which  killed  bim.  In  a 
case  where  the  p^son  injured  is  placed  in 
peril  through  the  n^llgence  of  another,  and 
there  is  evidence  from  which  It  might  be 
Inferred  that  he  became  confused  and  be- 
wildered by  the  sudden  and  Impending  dan- 
gers, it  is  ordinarily  for  the  Jury  to  say 
whether,  under  the  drcnmstances,  he  acted 
with  reasonable  care.  But  "when  two  ways 
are  open  to  a  person,  one  of  which  is  obvious- 
ly safe  and  the  other  plainly  dangerous,  and 
he  voluntarily  chooses  the  latter,  he  will  or- 
dinarily do  ao  at  his  perlL"  Railroad  Co.  v. 
Brock.  80  Kan.  448,  4B0,  77  Pac.  86.  The 
view  tak^  by  the  trial  court  la  sustained  by 
so  many  rulings  of  this  court  that  It  seems 
unnecessary  to  refer  to  more  of  than. 

The  Judgment  will  be  affirmed.  All  tti» 
Justlcea  concurring. 


CINCINNATI  PUNCH  ft  SHEAR  OO.  r. 

THOMPSON. 
.  (Snpreme  Court  of  Kansas.  Dec.  9,  1006.) 

L  Sazx— Rbhkdibs  ot  Sttt  t  urn—  RBOovmr  or 

Pbopebtt. 

In  an  action  of  replevin  of  a  machine  by  the 
Toidor,  whether  tiie  vwdee  had  elected  to  afflnn 
the  contract  of  purchase  and  keep  the  madilne, 
or  disaffirm  It,  u  a  question  of  tact ;  and  where 
the  plaintUTs  evidence  tends  to  show  a  disaf- 
firmance the  question  shoold  be  mbmltted  t» 
the  jury. 

2.  SAlfS—DlBAnriBlIANCB  ST  PraCHASB. 

One  who  disaffirms  a  contract  <tf  purdiast 
has  no  lien  oo  the  goods  for  damagei  resaldng 

from  a  breach  of  the  contracL 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Atchison  Coun- 
ty; B.  F.  Hudson,  Judge. 

Action  by  the  Cincinnati  Punch  A  Shear 
Company  against  A.  W.  Thompson.  Judg- 
ment for  defendant,  and  plaintiff  brings 
error.  Reversed. 

W.  W.  &  W.  F.  Ootbrle.  for  plaintiff  Id 
OTFor.  T.  A.  M0K«y,  fOr  defendant  In  error. 

ORBENE,  J.  The  plaintiff  in  this  action 
sought  by  replevin  to  recover  from  the  defend- 
ant a  certain  punch  and  shear  machine, 
which  It  had  previously  delivered  to  him 
under  a  contract  of  sale.  The  court  sustain- 
ed a  demurrtt  to  the  plalntUTs  evidence^ 
and  rendered  a  Judgment  accwdingly.  This 
Is  alleged  as  error.  It  anwara  that  the 
plalntUT  contracted  to  sell  and  deliver  to  the 
defendant  a  certain  punch  and  ahear  mach- 
ine, for  which  the  defendant  agreed  to  pay 
$300.  A  perfect  machine  waa  shipped  sod 
delivered  to  the  defendant  at  bis  place  of 
business  in  Atchison,  and  he  paid  tbs  freight 
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thereon,  amountinK  to  917.60.  Befora  bring- 
ing ttilt  actl<ni  tbe  plaintiff  tendered  to  the 
4lefeiiduit  the  amoimt  of  fr^it  paid  by 
tiim  on  tbe  madilne.  Ttae  macblne  was 
never  removed  from  tbe  aklds  upon  wblch  It 
■was  shipped,  and  was  not  used  by  tbe  defend- 
ant  The  defendant  reftwed  to  pay  for  tbe 
machine,  alleging  as  reasons  therefwe  that 
It  was  not  the  machine  contracted  for,  and 
that  it  was  wholly  Insufficient  In  else  to  do 
the  work  he  required  of  such  a  macblne. 

So  far  as  Indicated  by  the  evidence  the 
machine  was  perfect  in  all  its  parts;  but  as 
stated  by  the  defendant  in  one  of  his  letters 
to  the  plaintiff.  *it  was  a  baby  machine." 
After  the  machine  arrived  at  tbe  defoidanf s 
place  of  business  he  wrote  the  plaintiff, 
among  other  things,  as  follows:  "Tou  know 
tbe  machine  you  shipped  me  is  not  tbe  ma- 
chine I  ordered.  You  know  you  have  utterly 
failed  in  every  respect  to  fulflll  your  part 
of  the  agreement  *  *  *  I  know  I  am 
^not  under  any  obligations  whatever  to  pay 
you  one  cent,  and  furthermore  I  don't  propose 
to,  so  you  may  as  well  come  up  to  the  line 
now  and  let  me  know  bow  yon  want  to  set- 
tle this  matter,  and  what  you  want  d6ne 
with  the  machine.  I  have  been  damaged 
more  than  the  machine  Is  worth."  Later  he 
wrote  a  letter  containing  tbe  following  state- 
ments; "Oentlemen:  Owing  to  your  utter 
failure  to  ship  me  the  machine  and  tools 
I  ordered  In  my  letter  of  December  Slst, 
I  have  been  delayed  more  than  three  months' 
vae  of  a  machine  which  Is  absolutely  neces- 
sary In  my  business,  and  damaged  double 
the  amount  of  the  value  of  tbe  macdiine  sent 
me.  Tbe  machine  you  sent  me  Is  still  here 
In  my  possession,  skidded  as  yon  sent,  unused, 
and  will  remain  here  until  you  are  willing  to 
settle  this  matter  of  damage  on  a  reasonable 
basis.  It  Is  utterly  useless  for  you  to  say,  or 
attempt  to  prove,  that  you  sent  me  the  ma- 
chine I  ordered  of  you.  •  •  •  Now,  I  am 
out  on  this  machtae  freight  and  drayage,  some 
f  17.D0,  and  already  about  three  months'  use, 
which  will  doubtless  be  four  months  before 
I  am  able  to  get  another  In,  which  I  have 
already  ordered,  wblch  loss  of  time  I  estimate 
at  not  lees  than  $300.  But  to  settle  the 
matter  up  without  delay,  If  you  will  remit 
me  the  917.50  above  mentioned,  and  $100  as 
as  a  part  satisfaction  of  damages  accrued.  I 
win  ship  you  the  macblne  to  any  point  you 
4eslre;  otherwise,  not"  Oral  evldmce  was 
also  Introduced  tending  to  show  that  the 
<lefendant  had  rescinded  the  contract  of  pur- 
chase, and  was  only  holding  tbe  machine  to 
compel  the  plaintiff  to  pay  him  what  he  con- 
sidered to  be  his  damages  resulting  from  a 
violation  of  Ite  contract  One  cmtractlng 
fbr  a  machine  for  a  particular  purpose, 
which,  upon  delivery,  he  finds  is  not  the 
machine  contracted  for.  may  either  affirm 
tbe  contract  and  keep  the  macblne  and  re- 
coup bis  damages,  or  disaffirm  the  contract 
and  return  or  bold  tbe  machine  subject  to 
tbe  ordfflr  ot  hli  vendor.  If  he  <<i«wffirmi 


the  otmtrac^  he  may  not  hold  the  machine  to 
satisfy  a  claim  for  damages.  Tbe  law  gives 
no  such  Hen.  In  this  case  the  contention  of 
the  plaintiff  was  that  the  defendant  had  dis- 
affirmed the  contract  and  that  tbe  machine 
was  the  property  of  the  plaintiff,  and  it  was 
therefore  entiUed  to  recover  Its  Immediate 
poeeeesion.  Tbe  plaintiff's  evldoice  tended 
to  show  that  defendant  had  disaffirmed  the 
contract  Whether  or  not  he  did  so  Is  a 
question  of  fact,  and  should  have  been  sub- 
mitted to  the  Jury. 

Tbe  Judgment  is  therefore  revwsed,  and 
the  cause  remanded  for  fnrthw  proceedings. 
All  the  Justices  concurring. 


LANTON  ZINO  00.  v.  BUBTISS  «t  aT 
(Supreme  Court  of  Kansas.  Dee.  9,  1906.) 
Landlord  and  Tenant— Bitkrbion  of  Txbm 
— Bquitabix  REUxr. 

The  mere  brlngii^  of  an  action  by  a  lessor 
against  a  lessee  to  have  a  lease  dedared  void, 
unaccompanied  by  an/  restraining  order  or  stay 
of  jadgment,  even  if  the  action  is  decided  in 
favor  of  tbe  lessee  in  the  district  court  and  af- 
firmed In  the  Supreme  Court,  does  not  prevent 
the  lesaee  from  exercisinc  at  all  times  all  his 
rights  under  the  lease,  and  Is  no  ground  for  In- 
v<Mdng  tbe  equity  powers  of  a  court  to  extend 
tbe  lease,  after  its  term  has  elapsed,  for  a 
period  equal  to  the  time  the  acticm  was  pend- 
ing, or  for  any  time  whatever. 
(Syllabas  hj  the  Court) 

Error  from  District  Court,  AWm  County. 

Action  by  the  Lanyon  Zinc  Company 
against  H.  M.  Burties  and  H.  E.  Burtiss. 
Judgment  for  d^endants,  and  plaintiff  brings 
error.  Affirmed. 

Campbell  &  Goshom  and  O.  E.  Benton,  for 
plaintiff  In  wnnr.  Ewln^  Oard  ft  Gard, 
for  defmidsnts  In  error. 

SMITH.  J.  In  an  action  by  a  lessee  to 
enjoin  a  lessor  fi-om  Interfering  with  tbe 
pwseesion  of  tbe  leased  premises,  and  to  ex- 
tend tbe  term  of  the  lease  for  3  years.  11 
months,  and  20  days  (this  being  the  time 
wblch  it  is  alleged  an  action  brought  by  one 
of  the  lessors  to  have  the  lease  declared  void, 
was  pending  before  final  decision),  a  petition 
which  alleges  that  the  lessees  were  licensed 
to  operate  for  oil,  gas,  or  minerals  for  10 
years,  to  be  extended  so  long  as  oil  or  gas 
should  be  produced  In  paying  quantities, 
where  such  petition  showed  that  the  term 
of  tbe  lease  (10  years)  had  elapsed,  and  no 
well  or  wells  bad  been  drilled,  and  no  oil 
or  gas  had  been  produced,  but  which  alleges 
as  an  excuse  therefor  that  the  action  brought 
to  have  the  lease  adjudged  void  was  brought 
nearly  six  years  after  the  execution  of  tbe 
leaser  was  pending  in  tbe  district  court  about 
two  years,  whm  it  was  decided  in  favor  of 
Icflsoc,  was  then  appealed  to  tbe  Supreme 
Court,  whers  It  waa  pending  nearly  two 
years,  and  was  affirmed,  such  petition,  fail- 
ing to  atl^  the  omission  of  any  act  re- 
quired by  the  contract  to  be  dtme  1^  lesson. 
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or  that  daring  the  term  they  <S1A  anything 
whatever  to  Interfere  with  the  operations 
of  lessee  other  than  bringing  the  action, 
and  failing  to  allege  that  any  restraining 
order  or  stay  of  judgment  was  procured, 
does  not  state  facts  sufflclent  to  show  that 
lessee  was  prevented  from  performance  on 
Its  part,  and  Is  insufficient  to  invoke  the 
equity  powers  of  the  court  to  eztmd  ttie 
lease. 

A  general  demurrer  to  such  petition  was 
properly  sustained,  and  the  order  and  judg- 
ment of  the  court  Is  affirmed.  All  the  Jwtloes 
concurring. 


KOLLBBN  T.  ATCHISON.  T.  A  8.  F.  BT.  CO. 

(Sapreme  Court  of  KaDsas.   Dec.  9,  1806.) 

TaiAL — Vkbdict — Sufficiknct. 

Where,  in  an  action  to  recover  damages  for 
a  personal  injary,  the  defendant  pleadi  a  settle- 
ment thereof,  and  the  only  question  submitted 
to  the  joiT  is  whether  or  not  the  plaintiff 
was  mentally  respoasible  when  he  made  such 
settlement,  and  aJl  the  evidence  given  on  the 
trial  and  all  the  instructions  given  to  the  jury 
by  the  court  are  directed  to  this  single  qnution, 
and  the  jury  return  a  verdict  which  reads: 
"We,  the  Jury  impaneled  and  sworn  In  the  above- 
entitled  case,  do  npou  our  oath  find  for  the  de- 
fendant that  the  plaintiff's  claim  sued  upon  has 
been  settled."  And  so  objection  is  made  there- 
to, and  no  application  Is  made  to  the  court  to 
have  the  same  made  more  specific  before  the  jury 
is  dischai^ed,  and  the  court  enters  judgment 
therein  on  suBtaining  such  settlement  Held, 
that  in  this  court,  such  verdict  must  be  deemed 
sufficient 

[Ed.  Mote. — For  cases  in  point  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  H  181fi-1822.] 

(Syllabus  by  tb»  Court) 

Error  from  District  Court,  Cloud  County; 
Hugh  Alexander,  Judge. 

Action  by  Otto  Kolleen  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

C.  A.  Kimball  and  0.  B.  Pence,  for  plain- 
tiff In  error.  A.  H.  Smith.  O.  J.  Wood,  and 
Alfred  A.  Scott,  for  defendant  In  error. 

GRATES,  J.  The  plalntia.  Otto  Kolleen. 
was  employed  as  a  car  cleaner  by  the  Full- 
man  Palace  Gar  Company,  and  while  en- 
gaged in  his  duties  the  defendant,  the  Atchi- 
son, Top^  &  Santa  FC  Railway  Company, 
when  moving  and  changing  cars  In  making 
up  a  train,  violently  moved  the  car  In  whl<Ui 
the  plafntlfl  was  at  work,  whereby  he  was 
Injured.  Afterwards  plaintiff  commenced 
this  suit  against  the  defendant  to  recover 
damages  for  such  Injury.  Pending  the  suit 
the  plaintiff's  attoraeya  negotiated  a  settle- 
ment with  the  defendant,  Informed  their 
client  thereof,  and  requested  blm  to  authorize 
them  In  writing  to  make  the  settlement 
agreed  upon.  Afterwards  plaintiff  uecuted 


and  delivered  to  his  attorneys  wrltteo  au- 
thority to  make  much  settlunait  which  ao- 
ttkorlty  qwdflcallr  stated  the  amount  which 
Uie  d^endant  should  pay,  bow  much  tiie 
attonuira  riioald  retain  for  senrices,  and  the 
amount  which  the  plalntlfl  should  receive. 
Aft»wards  the  attorneys  completed  the 
settlement,  received  the  money,  and  aent  to 
plaintiff  the  amount  due  him,  which  he  re- 
fused to  accept  As  a  part  of  the  settlement 
It  was  stipulated  that  the  case  should  be 
dismissed  with  prejudice.  At  the  next  term 
of  court,  when  the  application  to  dismiss 
was  presented,  tiie  plaintiff  was  p^sonaUy 
present,  objected  thereto,  and  repudiated  the 
settiement  Thereupon  the  plaintiff's  attw- 
neys  withdrew  from  the  case,  and  It  was  con- 
tinued to  enable  plaintiff  to  employ  other 
counseL  The  defendant  filed  an  answer 
setting  up  the  settlement  To  this  answer 
the  plalntlfl  alleged  in  his  reply  ignorance 
thereof  and  mental  incapacity  when  the 
settlement  was  made.  At  the  January  term, 
19(H,  the  case  was  tried  upon  the  single 
Issue  as  to  whether  or  not  a  valid  settlranent 
had  been  made.  A  rerdSct  was  returned  in 
favor  of  the  defendant,  and  the  plaintiff 
brings  the  case  here. 

The  principal  error  of  which  the  plaintiff 
complains  Is  that  the  verdict  does  not  justify 
the  ju<U:ment  The  vradict  reads:  "We^  tte 
jury  Impaneled  and  sworn  In  the  above- 
entitied  case,  do  upon  our  oath  find  for  the 
defendant  that  the  plaintiff's  claim  sned 
upon  has  been  settied."  It  wss  ivactlcally 
conceded  on  the  trial  that  the  settiement  was 
actually  made  and  authcnrlsed  by  the  plaintiff, 
and  the  jury  In  answer  to  special  findings  of 
fact  so  found.  The  only  question  Inquired 
Into  at  the  trial  was  whether  the  plaintiff 
was  mentally  responsltde  or  not  at  the  time. 
All  the  evidence  In  the  case  and  flie  Instmc- 
tions  of  the  comt  were  directed  to  this 
single  question.  When  the  verdict  Ss  con- 
strued in  the  llc^t  of  these  considerations.  It 
appears  to  be  snfliclent;  but,  If  it  woe 
doubtful,  this  court  would  be  conQtelled  to 
so  construe  it,  for  the  reason  that  no  ohjee- 
ttott  was  made  to  the  verdict  when  It  was 
returned,  and  when  the  court  could  hare  had 
It  corrected.  Copeland  t.  Uajora,  8  Kan.  IM; 
Carlln  v.  Danegan,  15  Kan.  486. 

Complaint  Is  made  that  nonprofessional 
apert  evidence  was  admitted  without  suffi- 
cient foundation  having  been  laid  therefw. 
The  foundation  was  not  so  fun  and  complete 
as  usual  in  such  cases,  but  vre  cannot  ssy  that 
material  error  was  committed  in  this  respect 
An  Instruction  of  the  court  upon  the  burden 
of  proof  la  also  criticised;  but  the  instmc- 
tlon,  while  unnecessary,  simply  swved  to 
emphasize  the  proiwr  rule  in  the  case^  and 
was  not  moneous. 

The  judgment  Is  affirmed.  All  the  Jnstici* 
concurring. 
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ST.  LOUIS  ft  S.  r  R.  CO.  T.  BURGESS. 
(Snpnma  Omrt  at  ^uusa.  De&  8, 180S.) 

1.  HASTKB  Am*  SERVAHT— IHJTTBT  TO  RUL- 
BOAD  BUPLOTi — Nonce 

The  written  notice  to  a  railroad  company 
of  lojoriea  aaBtaioed  hj  an  employ^  tbrough 
the  negligence  of  co-«mpIoyte,  before  a  liability 
for  aacb  injuries  can  be  enforced  againat  the 
railroad  compaiur,  required  by  diaptor  393, 
p.  599,  of  the  Laws  of  1903,  may  be  •erved 
upon  a  ticket  agent  of  the  railroad  company. 

2.  Saub — AssDUPnoN  or  Risk  —  QussTion 
lOB  Jtnr. 

Under  tiie  facta  and  dmmmstancee  of  tlie 
case,  it  ia  held  tliat  the  question  whether  an 
employd  of  a  railroad  company,  who  waa  in- 
jured, while  digging  a  ditch,  through  the  caring 
of  a  bank,  assumed  the  riak  of  the  employment, 
or  waa  goilty  of  contributory  negligence,  was 
properly  aubmitted  to  the  Joiy  for  ita  deter- 
mination, and  that  there  fa  testimony  fairly 
tending  to  supiwrt  ita  finding. 

[Xd.  Note. — For  cases  in  point  Me  vol.  Sii, 
Gut.  Dig.  Master  and  Servant.  H  1068-11S2.3 

(Syllaboa  hy  the  Court) 

Error  from  District  Court,  Jobnson  Ootm- 
tjr;  W.  H.  Sbeldon,  Judga 

Action  by  T.  H.  Burgew  against  tbe  St 
Lonla  &  Ban  Francisco  Railroad  Company. 
Judgmoit  for  plaintiff,  and  dtfendant  brings 
uror.  Affirmed. 

Pratt  Dana  &  Blade  and  L.  F.  Parker, 
tor  plaintiff  In  error.  H.  L.  Burgess  and  A. 
Smith  Derenney,  for  defoidant  in  OTOr. 

JOHNSTOX,  a  J.  In  this  action  T.  H. 
Burgess  asked  a  recoTery  from  tbe  St  Louis 
&  San  Francisco  Railroad  Company  for  per- 
sonal injuries  sustained  by  blm  while  work- 
ing in  tbe  water  service  department  of  the 
company.  He  was  employed  as  a  day  laborer 
in  digging  a  ditch,  and  on  the  second  day  of 
his  employment  the  bank  caved  upon  him. 
Inflicting  severe  Injury.  The  work  was  don^ 
under  the  orders  and  direction  of  a  foreman 
and  eubforeman,  whose  duties.  It  Is  alleged, 
were  to  see  that  the  wofkm^  had  a  reason- 
ably safe  place  to  work,  to  keep  a  careful 
lookout  for  the  safety  of  the  men  while  work- 
ing in  the  ditch,  and  to  give  them  timely 
warning  of  danger  from  a  cave-in  of  the 
banks  of  the  ditch.  The  Jury  found  that 
when  Burgees  was  ordered  by  tbe  foreman 
to  go  Into  tbe  ditch  on  the  day  of  tbe  injury 
there  was  a  crack  In  one  of  the  banks,  but 
that  Burgess  did  not  know  of  It;  that  one 
of  the  workmen  called  the  attention  of  the 
subforeman  to  It  before  Burgess  was  directed 
to  go  into  the  ditch;  that  when  tbe  foreman 
ordered  Burgess  to  go  to  work  he  told  the 
men  there  was  no  danger  of  a  cave-In;  and 
that  Burgess  relied  upon  bis  statement  It 
was  fonnd  that  the  cave-in  was  caused  by 
the  crack  In  the  banks,  the  allowing  of  water 
to  run  into  and  rmaln  In  the  ditch,  and  by 
failing  to  properly  shore  and  brace  the  banks 
with  lumber.  Bnrgess  was  awarded  dam- 
ages In  the  snm  of  91,650. 

There  was  a  contention  that  a  proper  pre- 


I  llmlnary  notice  of  a  claimed  liability  for  the 
Injury  waa  not  giren  to  the  company.  In 
tbe  act  making  the  railroad  company  liable 
for  injuries  to  an  employe  In  consequence  of 
negligence  of  co-emptoyfis  there  Is  a  pre- 
requisite that  "notice  in  writing  of  the  In- 
jury BO  sustained,  stating  tbe  time  and  place 
thereof,  shall  have  been  given  by  or  on  be- 
half of  tbe  person  injored  to  such  railroad 
company  within  90  days  after  the  occurrence 
of  the  accident"  Laws  1903,  p.  C09,  c.  393. 
In  this  Instance  the  notice  was  suJ^clent  If 
it  was  served  upon  the  proper  representative 
of  tbe  company.  It  was  served  upon  tbe  tick- 
et agent  of  the  company  at  Olatbe,  Kan.,  and, 
assuming  that  a  notice  was  necessary  In  this 
case,  tbe  one  given  is  deemed  to  be  sufficient 
The  statute  as  it  then  stood  did  not  In  terms 
prescribe  how  service  shonld  be  made.  Tbe 
notice  was  given  as  a  summons  Is  required 
to  be  served,  and  while  tbe  notice  is  not 
strictly  a  process.  It  is  a  preliminary  and 
essential  step  to  the  Institution  of  an  action, 
and  It  would  seem  that  in  the  absence  of  a 
provision  as  to  the  manner  of  service  tbe 
kind  required  for  the  service  of  a  summons 
would  be  sufficient  Reference  Is  made  to 
K.  P.  Railway  Co.  v.  Thacher,  17  Kan.  92, 
and  Railroad  Co.  v.  Sage,  49  Kan.  S24,  31 
Pac.  140,  as  authority  that  notice  to  a  ticket 
agent  Is  not  sufficient  Neither  of  these  cases 
Is  controlling.  The  first  holds  that  notice  of 
an  attorney's  lien  upon  a  Judgment  recover- 
ed against  a  railroad  c(»npany  could  not  be 
served  upon  a  person  in  charge  of  the  com- 
pany's depot  As  that  was  a  notice  In  an 
action  to  fix  a  Hen  upon  the  amotmt  recover- 
ed. It  could  be  served  upon  the  attorney  of 
record,  but  not  upon  a  depot  agent  Tbe 
Second  case  relates  to  a  notice  in  a  pending 
proceeding,  viz.,  a  notice  to  take  depositions. 
Under  tbe  Code  It  is  contemplated  that  no- 
tice shall  be  given  to  some  one  connected 
With  the  litigation,  and  not  to  any  agent  of 
a  railroad  corporation  who  might  be  found 
in  any  part  of  the  state.  As  the  notice  in 
question  Is  practically  an  initiatory  step  in 
the  bringing  of  an  action,  its  object  will  be 
well  subserved  If  such  notice  is  gtrea  In  the 
manner  as  Is  necessary  for  tbe  service  of 
process  In  tbe  Institution  of  an  action.  State 
T.  O'Connor,  78  Wis.  282,  47  N.  W.  433.  Ia 
the  last  Legislature  the  statute  fixing  the 
liability  of  railroads  in  such  cases  was 
amended  In  several  particulars,  and,  among 
them,  as  to  service  of  notice  as  well  as  proof 
of  service^  It  provides  that  service  may  be 
made  upon  the  ticket  agent  as  well  as  other 
named  representatives  of  railroad  otnnpanies. 
Laws  1905,  p.  666,  c.  S41. 

It  Is  next  contended  that  nnder  tbe  facts 
of  tbe  case,  the  danger  of  working  in  tbe 
ditch  was  obvious  to  Burgess  and  that  be 
assumed  the  risk  of  tbe  employment  In 
this  connection  It  is  argued  that  he  knew 
of  the  instability  of  the  floll  In  which  he 
was  digging;  that  It  had  already  caved  In 
places  ao  that  It  was  necessary  to  brace 
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and  Bbon  up  ibt  basks;  tbat  Mreral  inches 
of  water  had  stood  In  the  ditch  and  softened 
the  banks ;  and  that  the  crack  In  the  ground 
Indicating  the  danger  of  a  care-In  was  near 
the  ditch  and  within  his  view.  On  the  other 
hand,  there  is  testimony  that  he  was  Inex- 
perienced, the  Injury  harlng  occurred  on  the 
second  day  of  his  employment;  that  he  was 
told  by  the  foreman,  who  had  the  bracing 
of  the  banks  in  charge,  that  it  was  all  right; 
ttiat  It  would  not  cave  any  more;  that  ha 
■aw  no  crack  in  the  ground;  that  the  sub- 
foreman  did  see  the  crack,  but  did  not  warn 
Bni^ees  of  its  existence  or  of  the  danger; 
that  whm  the  subforeman's  attention  was 
called  to  the  crack  by  another  workman  he 
reqwnded  that  he  was  there  to  keep  the 
workmen  from  being  hurt;  that,  when  Bur- 
gess was  told  to  go  to  work  and  that  the 
bank  wonld  not  cave,  he  relied  upon  the  Judg- 
ment <tf  ttie  foreman;  that  he  did  not  hear 
the  oonverBatlon  about  the  crack  and  did 
not  see  It;  and  that  while  down  In  the  ditch 
it  was  not  easy  to  see  It  In  view  ot  the 
testimony  as  to  tUs  lnexpert«ice,  his  lack  of 
knowledge  of  the  cradc  In  the  ground,  and 
Us  reliance  npon  the  assurance  ct  those  In 
charge  of  the  work  that  it  was  safto,  the 
question  whether  he  assumed,  the  risk  was 
fiUrly  ono  toe  the  Jury*  There  la  no  qoea- 
tton  but  that  be  assumed  the  ordinary  and 
cbTlons  daiveri  of  the  emplt^ment,  but  the 
nnusnal  dangers  of  which  the  foreman  had 
knowledge  and  of  wbltA  be  had  not,  were 
not  assumed.  Whoi  those  In  control  ot  the 
work  discovered  the  crack  In  the  ground  and 
the  peril  to  Bnrgefls,  who  was  in  the  dlteh. 
It  was  their  duty  to  warn  him  of  the  daz^er 
and  take  soma  precautions  for  his  safety. 
This  duty  was  reeognlced  by  ttie  stAforeman 
whm  he  Informeu  one  of  tiie  woAmen  that 
be  would  look  out  for  their  safety.  The 
plaintiff  In  error  rtiles  npon  Walker  t.  Boott 
417  Kan.  814f  M  Pac;  616,  as  authority  tat 
reversal,  but  that  case  Is  easily  distinguisb- 


able  from  the  prsacnt  onai  niere  the  serrant 
was  fully  informed  as  to  the  danger  of  the 
ranployment  and  place  and  had  ezxuwsed  t 
Judgment  and  belief  that  a  cave-In  would  oc- 
cur. It  a|;^>ears  that  he  had  as  great,  U 
not  greater,  opportunity  to  know  the  con- 
lUtions  as  the  boss  under  whom  he  vru 
working.  Here  the  servant  knew  nothing 
of  the  crack  and  of  the  unusual  Aanger,  while 
the  foreman  did  know,  and  notwlttastandlng 
this  knowledge  directed  him  to  go  Into  the 
ditch  and  proceed  with  the  work. 

Complaint  Is  made  of  a  part  of  the  secood 
Instruction  given  by  the  court  that  "the  bw 
den  is  on  the  defendant  to  prove  by  prepon- 
derance of  the  evidoice  the  material  affirm- 
ative allegations  of  Its  answer,  which  are, 
hi  substance,  that  If  plalntlfl  was  Injured 
his  negligence  contributed  thereto,  and  that 
his  Injuries,  If  any,  were  the  result  of  the 
ordinary  dangers  incident  to  or  attendant 
npon  his  employment"  It  is  argued  that  tfaift 
quotation  Is  similar  to  an  Instruction  which 
was  condemned  In  Railway  Ca  v.  Merrill. 
61  Kan.  671,  60  Pac.  819.  That  tDstmctlon 
was  held  to  be  faulty  because  It  contained 
the  implication  that  the  testimony  In  be- 
half of  Merrill  showii^  him  to  be  guilty  of 
contributory  n^llgenee  could  not  be  con- 
sidered, and  tiiat  the  contributory  negligence 
of  the  plaintiff  oonid  only  be  establlsbed 
the  testimony  of  the  railroad  company.  The 
one  complained  of  hen  contains  no  such  Im- 
plication. It  relates  to  the  burden  of  proot 
and,  when  the  whole  of  the  diarge  la  taken 
together.  It  Is  made  clear  that  the  Jury  wexe 
Instructed  to  consider  any  and  all  erldenoe 
that  was  submitted  to  it  on  the  aid>Ject  <tf 
cmtributory  n^Ugence.  There  are  objectloDs 
to  oOasr  instructions,  but  they  are  not  ma- 
terial, and  we  find  noUilng  substantial  hi 
the  objectlona  made  to  tin  admlsslott  (HC  testi- 
mony. 

The  Judgment  will  tberdiore  be  afflnneil 
All  the  Justloea  eoocorrlng. 
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FEOPLB  V.  liAMAR.  (Cr.  1^8.) 
(Bapreme  Ooart  of  Califocnla.  Jan.  29,  190&) 

1.  Hoioania  —  Etidbnob— OusAom  or  Db- 

0BA8Ei>— Foundation. 

Where,  in  a  prosecution  for  homicide,  it 
WBB  proved  that  defendant  and  deceased  had 
been  well  acquainted  with  each  other  for  Beveral 
yeuB,  that  they  Uved  in  a-smaU  town  and  both 
frequented  tbB  same  places,  and  that  defeadant. 
on  the  night  of  the  homicide,  knew  that  de- 
ceased had  been  drinking  freely,  a  sufficient 
fonndation  was  laid  for  the  introdaction  of  evl- 
denca  of  deceaaed'a  reputation  for  quarrelsome- 
n«M  under  such  conditions. 

2,  Witnesses — Cboss-Sxahiration — Oeab- 

ACTEB  or  DeCXABBD. 

Where,  in  a  prosecution  for  homicide,  a  wit- 
ness testified  on  cross-examination  by  defend- 
ant, that  deceased's  seaeral  reputation  for 
peace  and  quiet  in  the  community  where  he 
lived  was  good,  defendant  was  not  thereby  con- 
claded  from  proving,  on  further  cross-examina- 
tion, if  possible,  that  sacb  repntatltHi  was  not 
the  same  under  all  dicamstaDces,  and  that  de- 
ceased was  violent  and  dangerous  when  intoxi- 
cated. 

8.  HOUIOIDB  —  SeLV-DBTENSB  —  BVIDINGI 

— Chabacteb  of  Deceased.  | 
Where,  in  a  prosecution  for  homicide,  there  j 
was  evidence  to  support  defendant's  claim  that  ' 
he  acted  in  self-defense  and  the  circumstances 
of  the  fatal  encounter  were  equivocal,  defendant 
was  entitled  to  prove  deceased's  reputation  as  a 
quarrelsome  and  dangerous  man  when  intoxi- 
cated, as  he  was  on  the  occ^doa  of  bis  death,  of 
which  reputation  defendant  had  knowledge. 

[Ed.  Note. — For  caaea  in  point,  see  vol.  20, 
Cent  Dig.  Homicide,  H  891-^.] 

4.  GsiHiNAii  liAW— Evidence— Objectionb — 

Foundation. 

An  objection  to  an  offer  of  evidence  in  a 
criminal  case,  tiecausfl  no  proper  fonndation  had 
been  laid,  without  pointing  out  wherein  the 
foundation  was  insumclent,  was  too  general. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Geut  Dig.  Criminal  Law.  {  1630.1 

In  Bank.  Appeal  from  Superior  Court, 
Kern  Connty;  Paul  W.  Bennett,  Judge. 

Charlea  H.  Lamar  was  convicted  of  man- 
slaughter, and  be  appeals.  Reversed. 

Smith  &  Allen,  for  appellant  U.  S.  Webb» 
Atty.  Gen.,  and  X  0.  Daly,  Deputy  Atty. 
Gen.,  for  the  People^ 

LOBIOAN,  J.  The  Justices  of  the  Dift- 
trlct  Court  of  Appeal  for  the  Second  Dis- 
trict, before  whom  this  appeal  waa  origi- 
nally pending,  being  unable  to  agree  on  a 
Jadgmoit  tbereln,  the  matter  has  been  trans- 
ferred to  this  court  for  disposition.  The 
defendant  was  prosecuted  for  murder,  con- 
Ticted  ot  manslaughter,  and  sentenced  to  ' 
imprisonment  In  the  state  prison  for  a  term  | 
of  10  years.  Upon  the  trial  the  killing  by 
defendant  was  admitted,  and  be  sought  to 
justify  It  on  the  ground  that  It  was  done  In 
necessary  self-defense.  Upon  this  appeal  de- 
fendant presents  several  grounds  for  a  ra- 
Tersal,  only  one  of  which,  we  think,  requires 
dlscnsslon,  and  In  order  that  this  point  may 
be  clearly  understood  It  will  be  necessary 
to  give  a  general  outline  of  the  evidence  in 
the  case  as  It  stood  when  It  is  claimed  the 


trial  court  committed  error  in  rejecting  testi- 
mony offered  on  behalf  of  defendant. 

The  defendant  and  the  deceased,  Tom 
Delaney,  were  both  young  men  residing  at 
Uojave,  Kern  county.  Delaney  waa  a  bar- 
keeper in  one  of  the  saloons  of  that  town, 
and  the  defendant  had  occasionally  tended 
bar  In  the  same  locality,  though  not  so  em- 
ployed at  the  time  of  the  homicide.  They 
had  lieen  acquainted  with  each  other  for 
some  time,  and  met  foequently  about  the 
various  saloons  In  Mojave,  to  which  both 
were  in  the  habit  of  resorting.  For  some 
two  months  prior  to  the  homicide  111  feeling 
bad  existed  between  them,  springing  from  an 
altercation  In  the  saloon  where  defendant 
was  then  employed,  during  which  Delaney 
had  fired  a  shot  at  bim,  for  which  defendant 
had  liad  bIm  arrested  and  prosecuted.  The 
killing  of  Delaney  occurred  in  a  house  of 
ill  ftime  in  the  town  of  Hojave,  a  little  after 
8  o'clock  In  the  morning  of  the  29th  of 
January,  1904.  It  appean  that  both  the 
defendant  and  deceased  were  familiar  with 
this  bouse  and  with  its  inmates.  About 
2  o'clodc  that  morning  defendant  and  Boss 
GlTens,  one  of  the  Inmates  of  the  place,  had 
retired  to  her  room  In  the  house  for  tlie  night 
Shortly  before  8  o'clock  Delaney,  with  several 
companions,  visited  the  house.  A  little 
while  after  bis  arrival,  Delano  left  the 
room  In  which  he  and  his  companions  and 
the  mistress  of  the  house  were,  for  the  de- 
clared purpose  ot  calling  some  of  the  women 
from  their  ronns  to  Join  them  In  a  drink. 
As  to  what  subsequently  occurred,  the 
evldojce  is  In  radical  conflict  Two  of 
Delano's  companions,  who  followed  him 
from  the  room,  testified  that  vbea  be  went 
out  into  the  hallway  the  first  room  he  came 
to  waa  that  occupied  by  defendant  and  Bose 
Glvens,  and  that  be  rapped  on  the  door,  call- 
ed her  by  name,  and  said  he  wanted  to  see 
her.  She  declined  to  open  the  door  or  see 
bim,  saying  she  would  see  him  in  the  mom- 
ing.  He  insisted,  however,  on  seeing  her 
then — ^fbr  what  purpose  he  did  not  declsre. 
After  some  parleying  she  at  last  consented 
to  open  the  door,  and  immediately  some  one 
was  besTd  to  approach  it  from  the  inside 
and  apparently  oideavor  to  open  It  At  that 
moment  Delaney.  who  had  bis  band  on  tbe 
knob,  shook  the  door  and  It  opened.  As  It 
did,  shooting  commenced  from  the  inside 
and  Delaney  fell  to  the  floor  inside*  the 
room.  Just  as  the  Glvens  woman  rushed 
screaming  past  him  into  the  halt  These 
witnesses  testified  that  <Hily  three  shots 
were  fired,  all  l>y  defendant  in  rapid  succes- 
sion; that  there  was  no  light  in  the  room 
occupied  by  defendant  and  the  woman,  but  a 
lantern  In  tbe  hallway  was  lighted;  that  by 
it  th^  could  distinctly  see  Delaney  as  he 
stood  at  the  door  waiting  tbr  it  to  be  opened, 
and  that  he  had  no  weapon  in  his  hand;  that 
immediately  after  the  shooting  d^endant  hur- 
ried from  the  houses  pistol  In  band,  attired 
Qsdy  in  Ills  pantaUxuis;  that  they  wait  into 
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tbe  room  where  Delanej  had  fallen  and 
found  blm  breathing,  but  apparently  nn- 
conscloua.  and  he  soon  expired.  He  had  re- 
celred  three  woundB,  a  fatal  one  tbrongh  the 
heart  They  testified  that  no  weapon  was 
foiiDd  on  Delaney's  perron  or  tn  the  room 
where  he  had  fallen.  This  was  the  testi- 
mony on  the  part  of  the  prosecution  as  to 
the  Immediate  drenmstances  attending  the 
killing. 

Tbe  testimony  on  the  part  of  the  defense, 
as  to  what  occurred  at  the  time  of  the  boml- 
cfde,  consisted  of  the  testimony  of  Rose  OIt- 
ens  and  the  defendant  The  woman  testified 
that  when  Delaney  came  to  the  door  and 
kno<^ed  he  called  out  that  he  wanted  to  come 
In — that  he  wanted  to  see  her;  that  she  told 
him  he  could  not  do  so  as  she  had  company, 
bnt  that  she  would  see  him  In  the  morning; 
that  he  Insisted  on  coming  In  and  seeing  her 
then,  and  upon  her  still  refusing  to  open  the 
door  or  see  blm  he  declared  that  If  she  did 
not  he  would  kick  the  door  in;  that  when  he 
declared  this  Intention  she  answered  that 
she  would  come  out  Into  the  hall  and  talk 
to  him,  and  got  out  of  bed  for  that  purpose; 
that  as  she  approached  tbe  door  and  had  al- 
most reached  It,  Delaney  kl^ed  It  open  with 
such  force  that  It  struck  her  In  the  head, 
staggering  her  back  Into  the  room,  that 
when  she  recovered  herself  she  ran  out  of 
the  room  past  Delaney,  who  was  standing 
In  the  hallway  opposite  tbe  doorway  with 
two  others,  and  Into  the  street;  that  when 
she  reached  tbe  street,  some  40  feet  from 
the  budding,  she  heard  the  shooting. 

The  testimony  of  tbe  defendant,  as  to  what 
occurred  up  to  tbe  time  Rose  GlTens  ran 
out  of  tbe  room,  coincided  with  her  testimony 
as  to  those  occurrences.  He  testified,  fur- 
ther, that,  when  Delaney  came  to  the  door 
and  asked  that  It  be  opened,  he  recognized 
bis  voice,  got  out  of  bed  and  put  on  bis  pants, 
and  took  a  position  at  the  foot  of  the  bed, 
where  be  was  standing  with  his  pistol  In 
hand  when  Delaney  kicked  open  the  door; 
that  after  Rose  Glvens  rushed  out,  Delaney 
walked  into  the  room  towards  tbe  defend- 
ant, saying,  "Yon  son  of  a  bltcb,  what  are 
you  going  to  do  now?"  that  as  he  spoke,  De- 
laney drew  bts  pistol,  and  each  fired  almost 
simultaneously;  that  as  tbey  fired  the  door 
swung  around  so  as  to  leave  them  In  the 
dark;  that  they  then  grappled  with  each 
other,  and  during  the  struggle  two  or  three 
more*  shots  were  fired,  one  by  Delaney;  that 
In  the  struggle  tbey  fell  to  the  floor,  and 
while  down  the  defendant  pressed  his  pistol 
against  Delan^s  body  and  fired  again; 
that  upon  this  shot  as  Delaney  Immediately 
ceased  struggling,  defendant  arose  from  the 
floor  and  left  the  house.  He  had  received 
no  injury  In  the  contest 

Id  addition  to  this  evidence  on  both  sides 
as  to  the  circumstances  immediately  attend- 
ing tbe  killing  of  deceased,  there  was  evt* 
dence  in  the  case  of  other  facts;  that  defend- 
ant had  on  seTeral  oocasiona*  even  on  the 


evening  of  the  homldde,  declared  bis  Intui- 
tion of  killing  Delaney;  and  there  was  evi- 
dence from  which  the  jury  might  also  have 
found  that  Delaney  on  the  same  evening 
had  expressed  a  similar  intention  toward  de- 
fendant There  was  also  evidence  from 
which  the  Jury  might  have  reasonably  in- 
ferred that  Delajiey  knew,  or  bad  strong 
reasons  to  believe,  that  the  defendant  and 
Rose  Qlvens  were  t(^ther  In  her  room  when 
he  approached  It  As  to  tbe  possession  by 
Delaney  of  a  pistol  when  be  came  to  tbe 
house,  there  was  evidence  showing  that 
he  bad  one  at  11  o'clock  that  night  and 
nothing  to  show  that  be  bad  laid  It  aside 
before  bis  appearance  at  the  door  of  the  room 
where  he  lost  his  life,  and  there  was  evi- 
dence In  the  case  to  the  effect  that  one  of  tbe 
men  who  bad  accompanied  Delaney  to  tbe 
scene  of  the  tragedy,  and  who  testified  on  the 
trial,  bad  stated,  upon  tbe  day  of  the  shoot- 
ing, that  when  be  entered  tbe  room  where 
tbe  killing  took  place.  Immediately  after  the 
defendant  left,  be  found  Delaney's  pistol  on 
the  floor  of  the  room  and  bad  secreted  It 
It  further  appeared  from  the  evidence  that 
Delaney  bad  spent  tbe  night  from  8  o'clock  Id 
the  evening  until  he  went  to  this  bouse  of  ill 
fame,  at  about  3  o'clock  In  the  morning,  visit- 
ing various  saloons  In  different  parts  of  the 
town  of  Mojave  and  drinking  therein,  and 
that  defendant,  who  bad  spent  tbe  earlier 
part  of  tbe  night  on  which  the  homicide  oc- 
curred in  a  saloon  and  dance  hall  tn  company 
with  Rose  Qlvens  and  others  of  her  class. 
Into  which  saloon  Delaney  came  during  the 
night,  knew  that  be  was  drinking.  As  1d- 
dlcatlng  the  extent  to  which  Delaney  was 
drinking,  one  of  his  companions,  who  was 
with  him  all  that  night  up  to  tbe  time  of 
his  death,  testified:  "We  did  not  visit  any 
place  except  saloons  that  evening  or  night 
We  both  had  money  and  treated  quite  often. 
We  spent  tbe  entire  evening  going  atmut 
from  saloon  to  saloon,  having  frequent  drinks 
and  a  general  good  time.  It  was  rather  a 
convivial  evening."  It  was  also  shown  that 
on  the  night  of  tbe  homicide,  and  some  three 
hours  prior  to  It,  defendant  was  several 
times  warned  against  remaining  In  tbe  pres- 
ence of,  or  meeting,  Delaney,  as  be  was 
drinking;  that,  If  he  did,  trouble  would  pro- 
bably ensue,  a  warning  which  defendant 
heeded  by  Immediately  leaving  tbe  saloon  and 
dance  hall  where  Delaney  was  drinking,  and 
repairing  with  Rose  Qlvens  to  her  room. 

The  foregoing  constitutes  all  the  evidence 
adduced  at  the  time  (and  was  practically  all 
the  evidence  In  the  case)  when  the  defendant 
sought  to  Introduce  tbe  testimony  which  the 
court  struck  out  or  refused  to  admit  and  tbe 
rulings  concerning  which  present  tbe  principle 
assignments  of  error  that  we  shall  now  c-on- 
Blder.  That  testimony  was  with  reference 
to  the  general  reputation  of  tbe  deceased  In 
Mojave  for  peace  and  quiet.  One  J.  H. 
Underbill,  having  qualified  himself  to  speak 
on  the  subject,  on  Inquiry  as  to  the  reputa- 
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tkm  at  tlw  deceased  fbr  those  traits,  stated 
that  It  was  food.  He  was  then  asked  If 
this  was  true  of  deceased  under  all  drcQm- 
frtances,  and  replied  that  It  was  not  He  was 
asked  to  explain  what  he  meant  bj  that 
ODBwer,  bnt  under  objection  of  tb»  prosecu- 
tion, sustained  bj  the  court*  he  was  lutt  per- 
mitted to  do  80b  and  the  answer  of  the  wit- 
ness that  undw  all  drcnmatances  his  repnta- 
tlon  tor  these  traits  was  not  good,  was,  on 
motion,  and  on  the  ground  that  the  answer 
was  irrelevant;  immaterial,  and  incompetent, 
stricken  out;  the  defendant  excepting  to  the 
ruling.  In  granting  the  motion  the  reason 
asdgned  by  the  court  for  granting  it  Is  con- 
tained In  its  declaration  made  at  the  time. 
The  court  said:  '*I  do  not  tblnk  70U  had  a 
right  to  an  answer  to  the  Question  at  all 
after  he  answered  that  his  reputation  was 
good.  I  think  70U  should  stop  ri^t  there. 
The  motion  is  granted.  Let  It  be  stricken 
out**  ITpon  farther  dlscasslon  between  the 
court  and  counsel  for  defendant,  the  court 
held  that  the  answer  of  the  witness  that 
the  reputation  of  deceased  for  peace  and 
quiet  In  Hojavs  was  good  utterly  precluded 
defendant  from  asking  the  witness  any  fur^ 
tber  Questions  in  the  line  that  he  was  pursu- 
ing on  the  subject  of  that  reputation.  Not- 
withstanding the  view  expressed  by  the  court, 
counsel  for  defmdant  fnrtiier  a^ed  the  wit* 
nesB  (Indicating  by  the  Inquiry  the  circumstan- 
ces nndor  whldi  he  was  endeaTorlng  to  show 
that  the  reputation  of  deceased  for  peace  and 
quiet  was  not  good)  whether  he  knew  the 
r^utation  of  deceased  In  the  town  of  Mojave 
for  peace  and  quiet  when  be  was  drunk;  but 
on  objection  of  tiie  prosecution  tiiat  no  pro- 
per fbundation  had  been  laid  for  this  Inquiry, 
and  on  the  further  ground  that  the  questiim 
was  Irrelerant,  immaterial,  and  Incompetent; 
tlie  objection  was  sustained.  The  error  com- 
plained of  Is  predicated  on  these  rulings. 

While  it  is  insisted  by  respondent  that  the 
defmdaot,  under  the  circumstances  of  the 
cas^  had  no  right  at  all  to  prove  the  reputa- 
tion of  deceased  tor  peace  and  quiet.  It  Is 
further  ocmtended  that,  if  he  had,  no  proper 
foundation  was  laid  to  warrant  Its  introduc- 
tion, and  that  the  ruling  of  the  court  should 
be  sustained  here  on  that  ground.  It  la  quite 
clear,  bowerer,  that  the  ruling  of  the  court 
striking  out  the  answer  of  the  witness  rela- 
tive to  the  circumstances  under  which  the 
r^utation  of  deceased  for  the  traits  Inrolred 
was  not  good,  was  baaed  on  no  such  ground, 
aa  none  such  was  urged  by  the  people.  It 
was  Btri<Aett  out  solely  upon  the  ground  that 
the  court  was  of  the  opInl(m  that  the  gmeral 
answer  of  the  witness  that  the  reputation  of 
deceased  was  good  absolutely  precluded  de- 
fendant from  further  particular  Inquiry  uixm 
the  subject.  It  la  quite  erideut.  too,  that  the 
rabseqnent  ndlng  was  prompted  by  this  view 
of  the  court  as  to  the  law.  Waiving  for  a 
moment  consideration  of  tiw  question  whether 
tiio  erldenoe  sought  to  be  Introduced  was  at 
all  material  cr  competoit  in  the  cas^  and 


assuming  that  It  would  be  our  duty  to  sustain 
the  general  ruling  of  the  court  r^ectlng  the 
aame;  If  the  particular  objection  that  no  pro- 
pa-  foundation  for  its  admissloa  was  well 
taken,  evea  though  the  ruling  of  tiie  court 
was  evidently  not  based  on  that  ground,  we 
are.  nevertheless,  satisfied  from  the  evidence 
that,  If  the  ruling  could  be  considered  as 
predicated  upon  that  objectlim.  It  cannot  be 
sustained.  It  will  be  obswved  13iat  the  ob- 
jection does  not  qpedfy  any  particular  ftmn- 
dation  which  defendant  failed  to  lay;  but  It  Is 
now  argued,  dealing  more  directly  with  the 
last  question  adwd  the  witness  and  sustained, 
that  it  was  essential,  before  tlM  defendant 
could  be  allowed  to  show  what  the  reputation 
of  deceased  for  peace  and  quiet  waa  wh«i 
he  was  drunk,  that  thoe  should  be  evidence 
before  the  Jury  that  the  deceased  was  In 
fact  drunk  on  the  night  of  the  homicide,  that 
defmdant  knew  it,  and  knew,  further,  what 
the  reputation  of  deceased  for  those  tralt» 
was  when  In  that  condition.  But  this  par- 
ticular obJectifHi,  we  think,  has  no  force  a% 
In  our  oplnlcm,  there  was  suffldent  evidence' 
befbre  the  Jury  not  only  tending  to  prove- 
that  defHidant  knew  the  reputation  of  deceas- 
ed, but  farthor  tending  to  prove  the  other 
facts  which.  It  la  claimed  by  respondent,, 
should  have  been  proven  In  order  to  estab- 
lish a  proper  foundation  upon  which,  to  per 
mlt  evidence  to  be  Introduced  of  the  reputa- 
tion of  deceased  for  the  traits  Involved.  The- 
obvious  purpose  of  the  testimony  which  de- 
fendant was  endeavoring  to  elicit  at  thl» 
stage  of  the  case  was  to  prove  that  the  de- 
ceased had  the  reputation  of  being  a  quarrel- 
some, violent  and  dangerous  man  when  In- 
toxlcated. 

From  the  uncontradicted  evidence  in  the 
case  that  deceased  had  qtent  at  least  seven 
hours  of  the  nteht  immediately  preceding  blr 
death  In  visiting  the  various  saloons  in 
Mojave  and  frequently  drinking  therein,  the 
Jury  bad  a  right  to  Infer,  as  a  matter  of  com- 
mon knowledge,  that  the  deceased  was  In- 
toxicated to  such  an  extent  as  to  have  lost  the 
normal  control  of  his  physical  and  mental 
faculties,  and  If,  when  intoxicated  he  was^ 
as  defendant  was  endeavoring  to  prove,  a- 
violent,  quarrelsome,  and  dangerous  man, 
that  he  was,  whoi  he  entered  the  bouse  of 
ill  fame  referred  to,  in  such  condition  from- 
liquor  that  these  traits  predominated  him. 
As  to  defondant's  knowledge  that  deceased- 
was  Intoxicated,  and  that  when  In  that  con- 
dition he  was  a  dangerous  man,  the  evidence- 
of  the  defendant  himself,  and  the  wamlnj^ 
given  him  of  the  danger  of  meeting  Delaney 
that  nli^t  because  he  was  drinking,  tend  to- 
support  both  facts.  As  to  the  knowlet^  of 
defendant  of  the  reputation  of  deceased,  It  Iv 
further  to  be  observed  that  the  evidence  tend^ 
to  show  defendant  was  well  acquainted  with 
deceased,  had  lived  In  the  little  town  of 
Hojave  several  years,  waa  familiar  with  the 
places — ^tfae  saloons — which  they  both  fre- 
quented, and  generally  with  the  posons  who- 
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owned  or  resorted  to  them.  It  would  be  In 
■nch  places,  and  among  such  people,  tbat  tbe 
reputation  of  tbe  deceased  would  be  best 
known,  and  If  tbe  deceased  had  tbe  general 
reputation  which  defendant  sought  to  prove, 
It  would  naturally  be  matter  of  public  noto- 
riety there.  And,  under  the  circumstances, 
It  must  be  presumed  that  defendant  had 
knowledge  of  It  Trabune  7.  Comm.  (Ky.) 
17  S.  W.  186;  Harrison  v.  Comm.,  79  Va. 
380,  S2  Am.  Bep.  634;  Beynolds  t.  People, 
17  Abb.  Prac.  (N.  Y.)  417;  Horlgan  &  Thomp- 
son, Oases  of  Self-Defense,  p.  696.  From 
these  conslderatlona  we  are  satisfied  tbat 
when  tbe  excluded  testimony  was  offered 
there  was  sufficient  evidence  tending  to  es- 
tablish a  foundation  for  Its  admission.  And, 
if  It  were  admissible,  it  was  certainly  no 
ground  for  striking  out  tbe  first  answer  and 
sustaining  an  objection  to  tbe  second,  that 
the  witness  had  preliminarily  stated  that  the 
general  reputation  for  peace  and  quiet  of 
the  deceased  was  good.  The  defendant  was 
not  concluded  by  that  answer  from  showing, 
if  he  could,  that  this  favorable  reputation 
was  not  the  same  under  all  circumstances  and 
conditions.  A  man  may  possess  different 
characters,  or  different  reputations,  adapted 
to  different  localities,  or  different  condltloDa 
of  mind,  and  as  applied  to  tbe  Inquiry  at 
band,  tbe  deceased  may  have  had  one  reputa- 
tion for  peace  and  quiet  when  sober,  and 
quite  another  for  these  same  traits  when 
drunk.  The  existence  of  these  different  repu- 
tations under  different  conditions  of  mind 
was  what  the  defendant  sought  to  show — 
the  reputation  of  deceased  for  violence  when 
intoxicated,  as  contradistinguished  from  bis 
reputation  for  peace  when  sober — and  the 
reason  assigned  by  the  court  afforded  no 
warrant  of  Itself  for  rejecting  It 

Neither  can  we  accord  with  the  further 
contention  of  respondent  that  upon  no  princi- 
ple of  law  was  the  evidence  admissible.  On 
the  contrary,  under  the  circumstances  of  the 
case  as  presented  to  the  Jury,  we  think  tbat 
the  offer  to  show  tbat  the  general  reputation 
of  deceased  was  tbat  of  a  quarrelsome,  vio- 
lent, dangerous  man  when  Intoxicated  was 
both  proper  and  pertinent.  We  say,  under 
the  circumstances  of  the  case,  because  it  is 
undoubtedly  true  that,  as  an  abstract  propoi^- 
tion,  tbe  good  or  bad  character  of  the  de- 
ceased cannot  be  taken  Into  consideration  as 
an  element  Influencing  tbe  Jury  in  deter- 
mlDing  the  guilt  of  a  defendant  All  men,  in- 
d^}endent  of  their  character  or  reputation, 
are  under  the  equal  protection  of  tbe  law, 
and  it  in  no  d^ree  excuses  or  palliates  tbe 
taking  of  human  life  tbat  tbe  person  slain 
was  of  bad  character  or  reputation;  the  of- 
fense is  as  great  whether  the  life  maliciously 
taken  be  that  of  a  man  of  bad  or  of  good 
character.  But,  while  tbe  general  rule  is 
that  evidence  of  the  bad  reputation  of  de- 
ceased for  peace  and  quiet  cannot  be  given 
in  evldenue^  etUI  this  rule  has  ita  exceptlona 
applicable  to  cases  where  the  facta  and  dr- 


cumstances  sorroundtng  them  are  peculiar. 
Such  an  exception  applies  In  cases  of  homi- 
cide where  the  plea  of  self-defense  Is  inter- 
posed, and  the  evidence  before  the  jury 
ieavra  it  in  doubt  whether  the  deceased  was 
tbe  aggressor,  or  where  the  circumstances  at- 
tending the  homicide  render  it  doubtful  or 
equivocal  whether  the  defendant  was  J  ustl- 
fled  in  believing  himself  in  Imminent  danger 
at  the  hands  of  deceased.  Tbe  conflicting  evi- 
dence in  tbe  case  at  bar  brought  the  case 
within  the  exception  stated,  as  presenting  a 
situation  where  the  sufficiency  of  the  plea  of 
self-defense,  made  by  the  defendant,  in  the 
essential  elements  necessary  to  constitute  it, 
was  enveloped  in  doubt 

It  was  early  laid  down  as  the  rule  in  this 
state,  that  under  such  circumstances,  evi- 
dence of  the  reputation  of  the  deceased  for 
violence  is  admisslbl&  In  People  v.  Murray, 
10  Gal  310,  this  court  says:  "Tbe  other  point 
is,  the  exclusion  of  evidence  of  the  (diaractOT 
of  tbe  deceased  for  turbulence,  recklessness* 
and  violence.  The  rule  Is  well  settled  that 
tbe  reputation  of  the  deceased  cannot  be  givoa 
to  evidence,  unless,  at  the  least,  the  circum- 
stances of  the  case  raise  a  doubt  in  regard  to 
the  question  whether  the  prisoner  acted  In 
self-defense.  It  Is  no  excuse  tor  a  murder 
that  the  person  murdered  was  a  bad  man; 
but  it  has  been  held  that  the  reputation  of 
the  deceased  may  sometimes  be  given  in 
proof  to  show  that  the  defendant  was  justi- 
fied In  believing  himself  In  danger,  when  the 
circumstances  of  the  contest  are  equivocal." 
The  case  of  People  v.  Anderson,  39  Cal.  704. 
also  Gonflnns  this  doctrine.  These  cases  lay 
down  the  broad  rule  that  in  all  cases  of  homi- 
cide, where  the  other  evidence  introduced 
raises  a  doubt  whether  defendant  acted  in 
self-defense,  evidence  of  tbe  reputation  of 
the  deceased  is  admissible,  and  this  rule  ap- 
plies as  to  every  essential  issue  in  tbe  case 
upon  which  tbat  plea  is  founded.  It  is  al- 
ways a  vital  Issue  before  the  jury,  when  such 
a  plea  Is  Interposed,  as  to  who  was  the  ag- 
gressor in  the  contest  In  the  case  at  bar 
this  Issue,  under  the  evidence,  was  Involved 
In  doubt,  and  any  fact  which  would,  under 
such  circumstances,  serve  to  illustrate  who 
was  the  assailant  in  the  encounter,  where  the 
death  of  one  of  the  parties  eiuued,  would  be 
admissible.  In  such  equivocal  condition  of 
tbe  evidence  the  reputetion  of  the  deceased 
as  a  violent  turbulent,  dangerous  man  would 
be  a  legitimate  subject  of  inquiry,  illustrat- 
ing the  animus  with  which  be  encountered 
the  defendant  It  would  be  a  circamstance 
Immediately  connected  with  the  quarrel  tend- 
ing  to  illustrate  the  true  Intent  or  motive 
which  characterized  the  conduct  of  deceased 
therein,  to  be  taken  Into  consideration  by  the 
jury,  in  connection  with  the  other  facts  and 
circumstances  in  tbe  case,  in  determining 
who  was  tbe  aggressor  in  the  fata]  contest. 

It  is  the  rule  in  this  state  that  threats  of 
hostile  intention  made  by  a  deceased,  wheth- 
er communicated  or  nnoommunlcated.  are 
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admladble  evidence  for  tbe  aald  imrpose  < 
wben  tbe  evidence  is  equIrocftL  People  r. 
ScogglDS,  37  CqI.  686;  People  t.  Travla,  66 
Cal.  251;  People  r.  TamUn,  62  Cal.  468; 
People  T.  TbomBon,  92  Gal.  606,  28  Pac.  389. 
Tbe  philosopby  wblch  supports  tbls  nile  as 
to  the  admissibility  of  evidence  of  Bncb 
threats,  where  It  Is  otherwise  In  doubt  from 
the  evidence  who  was  tbe  assailant,  is  that 
It  Is  more  probable  that  one  who  has  made 
threats  of  hostile  Intention  towards  anotber 
would,  when  opportunity  permits,  attempt 
to  carry  such  threats  into  execution  and 
become  tbe  assailant  than  would  one  who 
has  ma(!te  no  sucb  threats,  or  declared  no 
such  Intention.  So,  too,  with  reference  to 
the  admlsiUblUty  of  evidence  of  tbe  reputa- 
titm  of  deceased  as  being  a  violent,  turbu- 
lent, dangerouB  man,  such  proof,  when  tbe 
evidence  as  to  who  was  tbe  assailant  Is  in 
doubt  for  a  similar  phlloaopbic  reason  should 
be  permitted;  It  being  more  probable  that 
oae  bearing  such  a  r^utatlon  would  predpl- 
tate  a  deadly  contest  than  would  one  having 
no  such  reputation.  Hence  we  tbbik  the  rule 
should  be  that  whenever  tbe  drcumstances 
of  a  case  permit  of  the  admission  of  evidence 
of  threats  made  by  tbe  deceased  against  tbe 
defendant,  either  communicated  or  uncom- 
muQicated,  evidence  of  the  reputation  of  the 
deceased  as  being  a  violent,  quarrelsome, 
dangerous  man,  either  known  or  unknown  to 
the  defendant,  is  equally  admissible,  the  con- 
sideration of  the  jury  to  be  limited  by  proper 
Instructions  of  the  court,  wbere  the  reputa- 
tion is  unknown  to  defendant;  to  tiie  same 
extent  that  tbe  law  limits  the  consideration 
by  them  of  uncommunlcated  threats— to  tbe 
question  solely  as  to  who  wm  tbe  assailant 
In  the  fatal  encountw.  Iba  nde  a>  to  such 
limitation  when  applied  to  uncommunlcated 
threats  Is  declared  In  People  r.  Scogi^na,  87 
GaL  686. 

Our  consideration  has  thus  far  been  ad- 
dressed to  tbe  admissibility  of  the  offered 
testimony  as  bearli^  upon  tbe  question  of 
w1k»  was  the  aggressor  In  tbe  contest,  and 
which  tbe  evidence  left  in  doubt  Tbe  evi- 
dence was,  however,  not  only  equivocal  on 
this  point  but  aa  to  all  tbe  other  drcum- 
stances Immediately  attending  the  fatal  en- 
counter. In  such  Mate  of  tbe  evidence  there 
can  be  no  doubt  undor  the  authorities  here- 
tofore dted  (People  v.  Hurray,  supra ;  People 
V.  Anderson,  supra;  and  People  v.  Tamkln, 
supra),  that  evidence  of  the  reputation  of  de- 
ceased, known  to  defendant  at  tbe  tbne  of 
tbe  contest  was  admissible  as  bearing  on  the 
question  whether  defendant  was  Justified  In 
believing  himself  in  Imminent  danger  from 
deceased ;  whether  his  knowledge  of  the  repu- 
tation ot  deceased,  taken  Into  consideration 
with  all  tbe  other  circumstances  in  the  case, 
was  sufficient  to  excite  the  fears  of  defend- 
ant, as  a  reasonable  man,  that  deceased  In- 
tended to  inflict  great  bodily  barm  upon  blm, 
or  to  ^lay  him.  Tbe  general  rule  on  tbls 
point  la  already  clearly  stated  In  the  fore- 


going authorities,  and  any  extended  discus- 
sion of  It  is  unnecessary.  The  purpose  of  al- 
lowing such  evidence  wben  tbe  plea  Is  self- 
defense  is  to  put  the  Jury  In  possession,  aa 
nearly  as  possible,  of  all  tbe  facts  attending 
the  homicide,  and  upon  a  knowledge  or  ob- 
servation of  which  tbe  defendant  acted.  It 
is  familiar  law  that  where  a  defendant 
claims  to  have  acted  In  self-defense,  a  danger 
which  Is  apparently  imminent  and  which 
a  reasonable  man,  situated  as  the  defendant 
was,  knowing  what  he  knew  and  seeing  what 
be  saWr  would  deem  so.  Is  to  be  considered, 
for  tbe  purposes  of  supporting  such  plea,  as 
actually  and  really  imminent  In  this  view 
of  tbe  law  it  is  quite  evident  that  where 
a  defendant  has  knowledge  of  the  reputation 
of  his  adversary  as  a  violent  and  daugerous 
man,  tbe  apparent  peril  in  which  be  is  placed 
must  necessarily  appear  to  htm  more  immi- 
nent than  If  he  possessed  no  sucb  knowledge^ 
Hence,  when  there  Is  evidence  In  a  case 
tending  to  support  the  claim  of  a  defendant 
that  he  acted  upon  an  honest  apprehension  of 
imminent  peril  from  some  overt  act  on  the 
part  of  the  deceased,  and  the  drcumstances 
of  tbe  fatal  contest  are  equivocal,  tbe  r^m- 
tation  of  the  deceased  as  a  violent  and  dan- 
gerous man  Is  proper  and  competent  evidence 
to  present  to  the  Jury  for  consideration  in 
determining  whether  defendant  acted  upon  a 
reasonable  apprehension  that  he  was  In  im- 
minent peril.  It  is  obvious  that  under  such 
drcumstances,  as  the  known  reputation  of 
tbe  deceased  for  tbe  traits  involved  would 
necessarily  operate  upon  the  mind  of  the 
defendant  such  reputation  is  a  matter  of 
proper  and  legitimate  consideration  for  tbe 
Jury.  In  the  case  at  bar  we  are  satisfied  that 
In  the  doubtful  state  of  the  evidence  as  it 
stood  when  the  testimony  to  prove  tbe  repu- 
tation of  the  deceased  as  a  violent  quarrel- 
some, and  dangerous  man  when  intoxicated 
was  offered,  the  testimony,  for  the  reasons 
we  have  Indicated,  should  have  been  permit- 
ted to  go  before  tbe  jury. 

Some  other  points  are  made  for  a  reversal. 
It  Is  claimed  that  no  sufficient  preliminary 
proof  was  made  to  warrant  tbe  admission  In 
evidence  of  the  deposltim  of  a  witness  taken 
at  the  preliminary  examination  in  the  Jus- 
tice's court  and  wlio  was  absent  from  the 
state  at  tbe  time  of  the  trial.  The  objection 
of  ditfendant  was  that  no  proper  foundatlw 
was  laid.  This  objection  was  too  general. 
It  should  have  pointed  out  wbwein  there  was 
a  failure  to  lay  a  proper  foundation.  There 
are  several  matters  necessary  to  be  proven 
to  warrant  the  admission  In  evidence  of  a 
deposition  taken  at  a  preliminary  eznmlna- 
tton,  and  counsel  should  have  specified  the 
IHirtlcular  deficiency  In  the  proof  which  he 
claimed  existed.  As  the  particular  proof, 
which  for  tbe  first  time  It  is  urged  here  that 
the  prosecution  should  have  mad^  can  be 
reudlly  supplied  on  a  new  trial,  it  la  unnec- 
essary to  pursue  the  matttt  taxtita*  Nune 
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of  the  other  points  nrged      defendant  have 

any  merit. 

The  order  denying  the  motion  of  defend- 
ant for  a  new  trial  and  the  Judgment  are 
reversed,  and  the  cause  remanded  for  a  new 
trial 

We  concur:  BEATTT.  a  J. ;  HHNBHAW, 
J.I  SHAW,  J.:  ANGELLOTTI.  J.;  McFARp 
LAND^  J. 


WEBB  et  aL  T.  GABLON  et  aL  (Sac.  1^08.) 
(Bapreme  Court  of  Gallfomia.  Jan.  27,  1806.) 

MatB  AND  MmKauh- Cuim— LooAnoii  — 

NoncB— Date. 

Where  the  location  of  a  mining  claim  In 
controversy  by  defendant's  grantor  was  in  (act 
made  before  plaintiff's  entry  on  the  land,  the 
location  notice  beinf  there  visible  and  tiie 
boundaries  of  the  claim  properly  marked,  de* 
fendants  were  not  bound  by  an  erroneous  date 
In  the  location  notice;  Rev.  St  U.  8.  S  2324  LU. 
S.  Gomp.  Sl  leOl,  p.  1426],  providing  that  all 
records  of  mining  claims  shall  contain  the  name 
or  names  of  the  locators,  the  date  of  the  loca- 
tion, etc.,  and  the  date  recited  In  the  location 
being  only  prima  facie  evidence  of  the  actual 
date  of  the  location. 

[Ed.  Note^ — For  eases  in  point,  see  voL  31, 
Ocmt  Dig.  Mines  and  MinenOa,  I  ST.] 

Department  2.  Appeal  fn»n  Superior 
Court,  Tuolumne  County ;  Q.  W.  Ntcol,  Judge. 

Action  by  T.  W.  Webb  and  another  asainet 
Sylvester  Carlon,  aa  administrator,  and  oth- 
era.  From  a  Judgment  In  favOT  of  defend- 
ants, plaintiffs  appeal.  Affirmed. 

F.  W.  Street,  for  appellants.  J.  B.  Ourtin, 
fbr  respondents. 

BENSHAW,  J.  PlalntUtB*  action  was  to 
quiet  their  title  to  a  piece  of  mining  ground 
to  which  defendants  claim  the  possessory 
right  by  prior  location  of  one  Clereland.  The 
court  found  that  CleTcland,  In  1899,  b^ng 
duly  guallBed  to  locate  and  hold  mineral 
lands,  made  a  discovery  .of  a  lode  of  quarts 
carrying  gold  in  sufficient  quantities  to  Justi- 
fy exploration,  and  duly  located  his  claim, 
and  then,  In  accordance  and  In  conformity 
with  the  mining  rules  and  regulations  of 
Tuolumne  county  regarding  recordation, 
placed  the  fee  for  such  recordation  ($5  In 
gold  coin)  with  a  copy  of  his  notice,  In  an 
envelope,  addressed  to  mining  recorder  of 
Tuolumne  mining  district,  In  Sonera,  Tuol- 
umne county,  Cel.,  with  postage  prepaid 
thereon,  and  deposited  the  envelope  in  the 
United  States  post  office  at  Qroveland.  This 
letter  never  reached  the  mining  recorder,  and 
conRequently  no  recordation  was  made  of  bis 
claim.  Cleveland  did  not  discover  this  fact 
until  shortly  before  the  20th  day  of  October, 
1900.  He  then  went  upon  the  claim,  relocated 
It  in  all  respects  as  required  by  the  laws  of 
tbe  United  States  and  the  mining  rules  and 
reinilHtiDns  of  Tuolumne  county,  and  caused 
recordation  to  be  made,  as  the  rules  required, 
within  30  days  thereafter.  The  only  irregu- 
larity in  theee  proceedings  IB,  u  the  court 


finds,  that  while  the  location  was  actoally 
made  upon  October  20th,  the  notice  of  the 
location  was  dated  October  23d.  Tbe  oonrt 
iqran  this  says  that  Cleveland  dated  the  no* 
tlce  of  location  as  of  October  23d,  for  tbe  rea- 
son that  <me  Gmwell.  whose  name  Is  signed 
to  ttie  notice  of  location  as  a  witness  thereof 
had  prerlously  promised  and  agreed  with 
Clereland  to  be  on  the  land  on  October  23d 
and  witness  the  location.  Plafntllb  Webb 
and  Curley  entered  upon  the  land  and  made 
their  location  upon  October  22d,  and  their 
location  likewise  complied  with  tlie  statutes 
of  the  United  States  and  tbe  local  mintnc 
regulations.  The  court,  upon  these  tncts, 
found  that  the  Clereland  location  of  October 
20th,  being  prior  In  time,  was  better  In  rlgtat* 
and  rendered  Judgment  accordingly.  Tbe 
single  question  presented  upon  this  appeal  Is 
whether,  as  apppellant  contend  ClerelaDd 
Is  bound  the  date  which  be  gave  In  his 
notice  and  Is  estopped  tnm  denying  that 
October  28d  was  the  true  date  of  his  reloca- 
tion.  If  he  Is,  then  plalntifl!^  location  ot 
October  22d  takes  precedence. 

Section  2324  of  the  Revised  Statutes  of  tbe 
United  States  [U.  S.  Comp.  St  1901,  p.  1426] 
provides  that  all  records  of  mining  claims 
hereafter  made  shall  contain  the  name  or 
names  of  the  locators,  the  date  of  the  loca- 
tion, etc.  It  Is  apon  this  language  that  tbe 
appellant  Insists  that  the  date  of  location 
as  flxed  by  the  locator  upon  his  notice  mast 
absolutely  govern  and  control.  Such  a  role; 
however,  would  deprive  an  Innocent  party  of 
any  relief  for  fraud,  ignorance,  or  mistake;. 
The  truth  Is  that  these  rights  are  defined  by 
the  fact  of  location,  of  which  the  written  data 
of  the  notice,  at  the  most,  Is  but  evidence 
Tbe  error  In  the  notice  of  location,  however 
caused,  must  give  way  to  the  proved  facL 
The  Land  Department  of  the  United  States 
has  always  been  liberal  In  Its  rulli^  In  tliese 
matters,  and  properly  so,  since  It  Is  not  to  be 
supposed  that  pioneers  and  settlers  upon  the 
government  lands,  and  mineral  prospectors 
following  their  vocation  In  mountain  wllds^ 
are  men  either  versed  in  the  intricacies  of  tbe 
law  or  with  experience  and  knowledge  suf- 
ficient to  warrant  their  being  charged  with 
a  rigid  and  technical  compliance  with  all  Its 
requirements.  Indeed,  they  may  often  have 
lost  track  of  tbe  date,  and,  as  Is  said  by  Com- 
missioner McFarland  (1  Land  Dec.  Dep.  Int 
45-^):  "Tbe  date  of  settlement  is  not  only 
a  question  of  fact,  but  one  of  mixed  law  and 
fact  Many  settlers,  through  Ignornnee  of 
what  constitutes  valid  settlement  all^  a 
date  anterior  or  subsequent  to  t3ie  actual 
date,  such  allegation  being  on  their  part  to 
a  large  extent  a  conclusion  of  law,  and  tbe 
uniform  practice  of  this  office  has  been  in 
contested  and  ex  parte  cases,  to  find  tlie  date 
of  settlement  from  the  evidence  In  the  case, 
and  that  date  so  found  must  control  the  ad- 
judication of  their  right  without  regard  to  the 
alleged  date."  In  Zlnkand  v.  Brown.  8  Land 
Dea  Dep.  Int  880,  the  Secretary  of  the  lu- 
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terlor  lays  down  the  same  rule.  Id  Campben 
T.  RaukiD,  09  n.  S.  2&1,  25  L.  Ed.  435,  the 
Supreme  Court,  speaking  of  the  rules  and 
customs  of  a  mining  community,  says:  "Such 
rules  and  customs  no  more  determine  who 
was  the  first  locator  or  where  he  located, 
than  any  other  competent  evidence  of  that 
fact."  The  location  of  Cleveland  having  been 
made  before  plaintiffs  entered  upon  the  land, 
and  the  notice  being  there  visible  and  the 
houndarles  marked,  they  could  not  have  been 
misled  by  the  erroneous  date.  They  must 
have  known  that  a  location  had  been  made 
prior  to  their  own  attempted  one,  and  they 
certainly  cannot  be  beard  to  say  that  they 
were,  In  any  way,  Injured  by  Cleveland's 
«rror. 

The  Jadgment  appealed  from  la  thwefore 
affirmed. 


We  concur: 
OANt  J. 


HcFARLAND,   J.;  LOBI- 


80HOONOVEB  t.  BIRNBAUU. 

(L.  A.  1,42&) 
(Supreme  Court  of  OallfonUa.  Jan.  26,  1906.) 

1.  CouBTS— Bulbs  or  Decision— Stask  Db- 

OIBIS. 

DecislODs  of  the  Supreme  Court  conBtnilng 
the  homestead  statutes,  which  have  stood  nn- 
qnestioned  and  wftboat  legislative  change  for 
10  years,  and  on  the  faith  of  which  investments 
and  contracts  have  presumably  been  made,  will 
snstained  under  the  rule  of  stare  decisis. 

2.  houestbad  —  luid  subjbot  to  oz.aik  — 
Co-Tenanct. 

A  homestead  may  not  be  selected  or  created 
on  land  to  which  the  claimant  has  no  title  other- 
wise than  as  tenant  In  common  or  Joint  tenant. 
&  Pleaoino — Conclusions  or  Law. 

An  allegation  of  a  complaint  that  at  the 
time  of  his  qualification  as  trustee  in  bank* 
mptcy  of  the  estate  of  defendant  plaintiff  suc- 
ceeded to  and  became  the  owoer  of  a  half  Inter- 
est in  land  previously  owned  by  defendant,  and 
has  ever  since  been,  and  is  now,  the  owner 
thereof.  Is  a  mere  conclusion  of  law. 

4.  Same— ANSwsa— Denial  or  Legal  Con- 

OLUSION. 

A  denial  in  the  answer  of  a  conclusion  of 
taw  stated  in  the  complaint  raises  no  issue  of 
fact. 

5.  Saub  —  MonoNS  —  JunauENT  on  Plbad- 

INOS. 

Where  the  pleadings  raised  no  material 
issue  of  fact,  a  motion  for  judgment  on  the 
pleadings  Is  properly  granted. 

In  Bank.  Anwal  from  Superior  Court, 
fianta  Barbara  Connty;  W.  S.  Day.  Jndge. 

Action  by  Ralph  W.  Schoonover,  trustee 
^  the  eatate  of  Mary  B.  Blrnbaom,  bank- 
rapt,  against  Mary  B.  Blmbanm.  From  a 
Judgment  In  favor  of  plaintiff,  defendant 
■appeals.  Afilnned. 

B.  F.  Thomas,  for  appellant  Richards 
4k  Carrier,  fbr  respondent 

8UAW.  J.  The  defendant  was  the  owner  of 
an  undivided  one-half  Interest  In  a  lot  In 
Santa  Bnrbara.  which  In  the  year  1897  she 
aelected  as  a  homestead  by  declaration  to 


that  effect  duly  executed  and  recorded.  Sub- 
sequently she  was  adjudged  a  bankrupt  un- 
der the  provisions  of  the  bankruptcy  law  of 
the  United  States,  and  the  plaintiff  was  duly 
appointed  as  trustee  In  bankruptcy  of  her 
estate.  The  suit  was  instituted  by  the  plain- 
tiff to  declare  the  so-called  homestead  In- 
valid, and  is  based  solely  upon  the  ground 
that  under  the  laws  of  this  state  a  valid 
homestead  cannot  be  selected  or  created  upon 
land  to  which  the  claimant  has  no  title  other 
than  as  a  tenant  In  common  or  Joint  tenant 
The  court  gave  Judgment  In  favor  of  the 
plaintiff,  and  the  defendant  appeals. 

In  two  decisions.  In  re  Carrlger,  107  Cal. 
618,  40  Paa  1032,  and  Rosenthal  v.  Merced 
Bank,  110  Cal.  198,  42  Pac.  640.  this  court  In 
department  held  that  lands  held  by  tenancy 
In  common  or  Joint  tenancy  could  not  be  se- 
lected or  claimed  as  a  homestead  by  the  own- 
er, or  by  his  or  her  spouse.  In  his  lifetime,  un- 
der the  provisions  of  the  Civil  Code  relating 
to  homesteads,  nor  set  off  to  the  widow  or 
surviving  husband  as  a  homestead  by  the 
court  sitting  In  probate,  under  the  provisions 
of  the  Code  of  Civil  Procediu%  We  are  now 
earnestly  requested  by  the  appellant  to  over^ 
rule  these  decisions.  The  court  In  these  de- 
cislons  followed  the  precedents  established 
on  the  subject  uniter  the  law  existing  prior 
to  the  adoption  of  the  Codes,  consisting  of 
the  original  case  of  Wolf  v.  Flelschacker, 
6  Cal.  244,  68  Am.  Dec.  121,  and  the  cases 
of  GIblln  T.  Jordan,  6  Cal.  418,  Seaton  t.  Son, 
82  Cal.  481,  Cameto  v.  Dnpuy,  47  Cal.  78, 
First  Nat  Bank  t.  De  La  Goerra,  61  Cal. 
109,  and  Fitzgerald  r.  Fernandez  71  CaL  60i 
12  Pac.  602,  following  It  The  atxameiit  of 
the  ai^Uant  is  that  the  original  ease  was 
made  npoo  a  mlsapprdiension  of  the  nature 
of  the  homestead  claim  and  a  bdlef  that  the 
setting  apart  of  a  homestead  by  the  sheriff, 
which  ths  lav  at  that  time  reqalred,  would 
In  some  way  Interfne  with  the  rights  of 
the  oo>teiiaDt  or  derive  him  thereof,  and 
hence  that  the  law  should  not  be  construed 
to  Include  such  estates:  that  subsequent 
decisions  it  has  been  established  that  the 
homestead  interest  whatever  its  nature  may 
he,  does  not  affect  the  rights^  Interest  or  es- 
tate of  persons  holding  adversely,  or  collater^ 
ally,  but  mly  serrea  to  ivotect  the  title  ae 
interest  of  the  claimant  of  whatever  nature^ 
In  the  land,  against  the  demands  of  creditors, 
and  to  affect  the  rights  of  heirs  and  others 
as  succeasors  of  the  homestead  claimant; 
that  there  is  nothing  in  the  language  of  the 
presmt  provisions  of  the  Code  which  makes 
the  nature  or  quantity  of  the  estate  or  title 
of  the  claimant  In  or  to  the  land  claimed  aa 
a  homestead  a  test  or  limit  of  the  right  to 
make  the  selection  and  claim  the  exemption 
following  therefrom ;  and.  therefore,  that 
there  is  no  foundation  In  reason  for  the  doc- 
trine that  the  homestead  cannot  under  the 
Code,  be  selected  of  lands  held  in  co-tenancy. 

The  cases  of  In  re  Carrlger  and  Bosenthal 
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T.  Kerced  Bank,  mpn,  were  decided  In  1895. 
.  In  the  former  a  petition  tor  rehearing  was 
filed  and  was  denied  by  the  conrt  In  bank,  tlie 
Cbiet  Justice  dissenting.  It  must  be  assumed 
that  these  decisions  have  been,  since  their 
rendition,  taken  as  the  law  of  the  state  upon 
the  subject,  and  that  persons  contracting 
with  re«pect  to  lands  held  In  co-tenancy,  af- 
fected or  claimed  to  be  atfected  tj  such 
h<Hnestead  declarations,  have  acted  upon  that 
belief  and  made  InTeatmoitB  and  contracts 
accordioKly.  In  the  10  rears  that  have  Inters 
Tened  it  may  be  presumed  that  many  such  in- 
Teetments  and  contracts  have  been  made. 
The  rule  of  atare  decisis  is  conaequoatly  ap- 
plicable. Upon  this  subject  tiie  foltowing 
language  of  the  opinion  in  Fioche  ▼.  Paul, 
22  CaL  110,  a  case  not  as  strong  In  many 
respects  as  the  case  at  bar.  la  peculiarly  ap- 
plicable. "Undor  such  drcomstances,  none 
but  the  strongest  reasons  would  Justly  the 
court  in  taking  such  action  as  is  uked  1^ 
the  appellant  Fickleness  in  courts  is  always 
to  be  d^recated,  but  especially  In  mattera 
relating  to  titles  to  real  estate.  Stability  Is 
required  in  such  cases  above  all  others.  One 
of  the  greatest  evils  the  people  of  this  state 
have  suffered  has  been  the  uncertainty  of  its 
land  titles,  and  the  greater  the  predslon  and 
certainty  of  the  rules  of  law  upon  the  sub- 
ject of  titles  to  real  estate,  tlie  more  security 
will  all  classes  feel  in  thdr  transacttons  and 
dealings  in  land.  Tbcarefore,  no  well  consid- 
ered decision  oivht  to  be  orerruled  unless  it 
clearly  violates  some  well-established  rule  of 
law,  and  great  evils  are  likely  to  flow  from 
suffering  it  to  stand  as  a  rule  ot  property. 
*  *  *  In  this  case  the  Legislature  has 
had  abundant  opportunities,  had  it  so  desired, 
or  had  they  deemed  It  for  the  interest  of  the 
people,  to  have  enacted  a  law  upon  the  sub- 
ject, clear  in  Its  terms.**  The  decision  which 
was  tbns  allowed  to  stand  was  in  regard  to 
the  construction  of  a  statute.  Bee,  also,  Yas- 
sault  V.  AiMtln.  86  Cal.  691;  Smith  v.  McDon- 
ald, 42  Gal.  487;  In  re  Dorrls,  98  Cal.  612,  29 
Pac.244. 

The  decisions  under  tiie  present  and  former 
laws  holding  that  a  homestead  cannot  be 
created  out  of  lands  held  In  co-tenancy,  vio- 
late no  well-establlabed  rule  of  law.  They 
merely  construe  statutory  provisions  confer- 
ring npoQ  householders  rights  of  exemption 
not  otherwise  enjoyed.  Five  sessions  of  the 
Legislature  have  been  held  since  the  decisions 
were  promulgated.  If  the  legislative  de- 
partment bad  not  been  satisfied  with  the 
Judicial  interpretation  as  to  the  extent  of  the 
right  conferred,  there  has  been  ample  oppor- 
tunity to  amend  the  statute  so  as  to  give  In 
unmistakable  language  the  right  withheld  by 
the  decisions.  In  view  of  these  circumstan- 
ces, and  without  expressing  any  opinion  con- 
cerning the  soundness  or  unsoundness  of  the 
decisions  in  qnestion,  we  are  of  the  opinion 
that  they  should  be  adhered  to,  leaving  it  to 
the  legislature  to  extend  the  right  of  the 
homestead  to  co-t«uuits  if  It  shall  see  fit. 


The  statonrat  In  fbe  complaliit  that  at  the 
time  of  his  qnallflcaUon  as  trustee  In  bank- 
ruptcy of  the  estate  of  tbB  defendant  tlx 
plalntiflf  succeeded  to  and  became  the  owner 
of  the  undivided  one-half  Interest  in  the  land 
in  question  previously  owned  by  the  defend- 
ant, and  has  ever  since  been  and  is  now  the 
owner  thereof,  is.  In  the  fbim  in  whldi  It  Is 
pleaded,  a  mere  conclusion  of  law  arising 
from  the  facte  previously  stated.  The  deni- 
al of  this  conclusi<ni  in  the  answer  raised  do 
issue  of  fact,  and,  there  being  no  other  ma- 
terial Issue  at  fact  made  by  tin  answer,  tbe 
motion  for  Judgment  on  the  pleading  was 
properly  granted. 

The  Judgment  is  afllrmed. 

We  concur:  BEATTY,  C.  J.;  ANGELLOT- 
TI,  J.:  HcFABLAND,  J.;  LOBIOAN.  J.; 
HBMSHAW,  J. 


HeGUB      BOHMEL  et  aL  (L.  A.  1,48<.) 

(Supreme  Court  of  Galitomia.  Jsn.  26,  190& 
Behearing  Denied  Feb.  28.  190&) 

1.  FsAncHisas— CoiiSTBDcnoN—TaARBrKa. 

A  concession  by  the  repablic  of  Mexico, 
ctmferrlng  upon  the  coDcessiooary  the  right  to 
eonstract  a  railroad  "for  bis  account  or  that  of 
the  company  or  companies  which  he  U  at  pres- 
ent organizmg,"  and  providing  that  the  con- 
tract may  not  be  transferred  without  previona 
authority  '  of  the  government  prohibits  the 
ooncesaionary  from  transferring  Uie  contimct 
as  a  whole,  but  does,  not  prednde  him  from 
transferring  Interests  ia  tint  concession  f6r  the 
purpose  of  orBanising  the  oonqiany  rtfened  to 
therein. 

2.  Samk— PaouiBiTEU  Tbaksfbb. 

Although  a  government  concession  provided 
tiiat  the  same  might  not  be  transferred  without 
previous  authority  of  the  government,  the  con- 
cessionary could  sell  an  undivided  part  int^- 
est  in  the  concession,  subject  to  the  contingency 
of  the  government's  refusing  to  recognize  the 
right  of  the  vendee,  and  such  sale  would 
convey  a  valuable  equitable  Into'est,  such  um 
to  provide  a  consideration  for  a  promise  to  pay 
money  as  the  price  thereof. 
8.  CoapOBATioivs— Tbansfeb  ot  Stock— Ab- 

BENCB  or  Cebtipicatk— Effect. 

An  Interest  in  the  capital  stock  of  a  cor- 
poration constitutes  a  property  right  which 
may  be  transferred,  and  affords  a  consideration 
for  a  contract  of  sale,  although  no  certiScates 
have  been  issued. 

[Ed.  Note.— For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  i  463.] 

4.  Sales— Pebfobhancb  bt  Seixbb— Thtdeu. 

Where  a  contract  of  sale  binds  the  seller 
to  transfer  his  "right,  title,  and  interest"  in 
a  corporation  which  has  issued  no  certificate 
of  stock  and  In  government  concessions,  he  ia 
required  only  to  tender  a  deed  or  assignment 
transferring  and  conveying  all  his  right,  title, 
and  interest  in  the  property  In  question,  and  he 
need  not  tender  a  perfect  legal  title  to  some 
specific  undivided  imrt  of  the  concesrion  for 
certificates  of  stodi  in  the  corporation. 

6.  MoBTOAGES— Action  on  Notes  Sbcubed. 

Code  Civ.  Proc.  $  726,  providing  that  there 
may  be  but  one  action  for  the  recovery  of  a 
debt  secured  by  mortgage^  and  that  that  must 
be  an  action  of  foreclosure,  refers  soldy  to 
debts  secured  by  mortgages  on  property  situated 
within  the  state,  and  has  no  appllcallion  to 
mortgages  of  property  situated  in  another  state 
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OF  connO?.  and  In  such  cases  a  personal  action 
on  the  note  may  be  maintained,  notwlthatand- 
In^  the  mortgage. 

[Ed.  Note.— For  cases  In  point,  sm  vol.  85, 
Cent  Di«.  Mortgages,  |  56&] 

&  Apfkai,— BiTiKW  or  Fao»~Ooi>oi.17«tx- 
HESa  OF  Ybbdict. 

A  verdict  sapported  by  substantial  evidence 
is  conclusive  on  appeal. 

7.  Bills  and  Notes— Actions— Plbading. 

A  complaint  on  a  note  given  in  contiidera* 
tion  of  a  sale  need  not  allege  the  agreement  of 
sale  and  a  compliance  with  its  conditions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  T. 
Cent.  Dig.  Bills  and  Notes.  {  1477.] 

8.  Same— Failubb  or  ConsiDBaAxiON— Evi- 
dence. 

In  an  action  on  a  note  given  In  considera- 
tion of  a  transfer  of  an  interest  in  gOTenmtent 
CMmcessiona,  evidence  of  a  forfeiture  of  the 
concessions  by  the  government  long  after  the 
date  fixed  in  the  contract  of  sale  for  the 
transfer,  and  long  after  a  tender  of  conveyance 
b7  plaintifC  to  defendants,  did  not  show  a 
partial  failure  of  consideration. 

9.  OoNTBACTs— Rescission— Essentials. 

Where  a  defense  is  based  on  a  rescission 
In  pals  already  accomplished,  and  is  not  plead- 
ed in  the  form  of  an  equitable  counterclaim 
asking  the  court  to  grant  the  affirmative  relief 
of  adjudging  a  rescission,  as  authorized  by 
Civ.  Code,  ft  3406-3408,  the  rules  of  equity 
applicable  to  snch  an  action  are  without  ap- 
plication, bnt  it  must  be  sbown,  as  provided  by 
Civ.  Code,  S  1691,  that  the  rescission  was  ma.de 
promptly  upon  discovering  the  facts  authorizing 
snch  action,  and  that  some  kind  of  notice  of 
the  rescission  was  conveyed  to  plaintiff. 

Department  1.  Ajq>eal  from  Saperior 
Court,  Ix»  Angeles  Comity;  N.  P.  Gonrey, 
Judge. 

Action  hj  A.  Ij.  McOne  against  John  Rom- 
mel and  another.  From  a  Judgtaent  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendants  appeal.  Affirmed. 

B.  C.  Bower,  for  appellants.  Stephou  & 
Stepbens,  for  reqmndent 

SHAW,  J.  The  defendants  appeal  from  a 
judgment  In  favor  of  the  plaintiff,  and  from 
an  order  denying  their  motion  for  a  new 
trIaL 

The  action  was  upon  a  promissory  note 
for  $2,600  executed  by  the  defendant  to  the 
plaintiff  on  March  10,  1900,  and  due  four 
monthg  after  date^  the  complaint  being  in 
tlie  usual  form.  The  answer  averred  as  af- 
flrmatlTe  defenses  that  the  note  was  without 
consideration;  that  it  was  secured  by  mort- 
gage on  real  estate,  which  mortgage  bad  not 
been  foreclosed;  that  the  note  was  executed 
under  a  mutual  mistake  of  fact  whereby  a 
part  of  the  property  tbr  which  it  was  given 
was  believed  to  be  held  by  a  good  title, 
whereas  In  truth  the  title  was  worthless; 
and  that  the  note  was  given  for  the  purchase 
price  of  certain  real  and  personal  property 
upon  a  contract  that  a  deed  was  to  be  exe- 
cuted iq>on  payment  of  the  note,  and  that 
plaintiff  had  not  conveyed  and  delivered  the 
property  in  accordance  with  the  contract,  or 
offered  so  to  do.  The  evidence  does  not  es- 
tablish either  of  these  defenses.  The  consld- 
eration  of  the  note  was  the  "right,  title,  and 


Interear*  of  McOue  inthestot^of  an  Arizona 
corporation  known  as  the  Mexican  Coast' 
Steamship  Company,  and  in  two  concessions 
granted  by  tlie  republic  of  Mexico  to  Alphon- 
80  B.  Smith,  one  for  the  right  to  construct 
a  railroad  in  Mexico,  and  the  other  an  ob- 
ligation of  Mexico  to  sell  a  large  body  of  the 
public  lands  of  that  republic.  These  grants 
of  concessions  were  made  in  the  latter  part 
of  the  year  1808,  and  about  the  same  time 
Smith  in  writing  assigned  or  transferred  to 
McGue  a  one-sixteenth  interest  therein  and 
In  the  sto<&  of  said  steamship  company,  and 
a  lUce  Interest  to  each  of  the  defendants.  By 
the  land  concision  the  republic  of  Mexico 
agreed  to  sell  to  Smltti,  "or  to  the  company 
be  may  orgaulze,"  195,000  hectares  of  the 
national  lands,  at  a  fixed  price  to  be  there- 
after paid,  and  upon  certain  conditions  to 
be  thereafter  performed  by  Smith,  or  the 
company  he  should  organize,  and  it  provided 
that  upon  a  f&llure  to  perform  the  conditions 
the  concession  should  lapse.  The  railroad 
concession  was  of  similar  character,  and  con- 
ferred upon  Smith  the  right  to  construct-  the 
road  on  the  conditions  stated,  "for  his  ac- 
count, or  that  of  the  company  or  conq)anie8 
which  he  Is  at  present  organising";  but  It 
provided  that  the  "contract  may  not  be 
transferred  without  previous  authority  of 
the  Mexican  government,"  and  tibat  a  lapse 
would  he  officially  declared  up<m  failure  to 
perform  the  conditions. 

The  contention  seems  to  be  that  the  as* 
slgnment  from  Smltti  to  McGue  was  made 
without  the  previous  authority  or  subsequent 
or  concurrent  consent  of  Uie  Mexican  govern* 
ment,  and  that  it  was  consequently  void,  and 
that  at  the  time  of  the  agreement  of  sale 
from  McOue  to  the  defendants,  which  was 
made  March  10, 1900,  McGue  had  no  interest, 
right,  or  title  tc  the  property  he  thereby 
agreed  to  sell  Hits  claim  Is  manifestly  un- 
tenable By  the  terms  of  the  concessions 
there  was  implied  authority  given  to  Smith 
to  transfer  to  other  p^sons  snch  interests 
In  tiie  concessions  as  should  be  necessary  to 
enable  him  to  form  the  "company"  whldi  It 
was  contemplated  he  should  organize  for  the 
purpose  of  performing  the  conditions  pre- 
cedent spedfled  in  the  grant  The  only  pro- 
hibition of  an  assignment  is  that  contained 
in  the  railroad  concession  which  prohibited 
the  transfer  of  the  contract  This,  we  think, 
refers  to  a  transfer  of  the  contract  as  a 
whole,  and  not  to  sudi  transfers  of  interesto 
in  the  concessions  as  might  be  made  tor  the 
purpose  of  organizing  the  contemplated  com- 
pany which  Smith  was  then  organizing  In 
order  that  such  company  might  build  the 
road  for  him,  or  In  his  stead.  And,  whether 
this  is  the  correct  Interpretotion  of  the  grant 
or  not,  there  can  be  no  doubt  that  Smith  had 
the  right  to  sell  an  undivided  part  interest 
in  the  concessIonB,  subject  to  the  contingency 
that  the  Mexican  government  ml^^t  refuse 
to  recognize  the  right  of  the  vendee.  Such 
transfer  would  convey  a  valuable  equitable 
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Interest,  which  would  constltnte  property, 
Bufflclent  to  form  the  consideration  of  a 
promise  to  pay  money  as  the  price  of  a  sale 
thereof.  There  was  evidence  to  show  that 
McGue  bad  an  interest  in  the  capital  ato(± 
of  the  steamship  company,  although  It  ap- 
pears that  no  certificates  therefor  had  ever 
been  Issued  to  him.  Such  an  Interest  in  cor- 
poration stock  may  be  transferred  and  con- 
stitutes a  right  in  property.  This  Alone 
would  be  some  consideration  for  the  contract 
of  sale,  and  would  be  sufficient  to  defeat  the 
plea  of  total  want  of  consideration.  At  the 
time  the  agreement  of  sale  and  note  for  the 
price  were  executed  there  bad  been  no  for- 
feiture of  the  concessions.  It  does  not  ap- 
pear when  the  breach  of  the  conditions  took 
"place.  The  forfeiture  did  not  take  place  un- 
til the  latter  part  of  the  year  1901,  which 
was  at  least  IS  months  after  the  defendants 
"bought  the  plalntlCTs  Interest  It  Is  fairly 
apparent  from  the  evidence  that  the  sale  of 
the  interests  by  Smith  to  the  plaintiff  and 
•deffflidants  was  made  for  the  purpose  of 
forming  the  company  or  companies  referred 
to  in  the  concessions,  and  that  these  parties, 
with  Smith  and  possibly  others,  constituted 
such  companies.  For  some  IS  months  after 
the  porcbase  of  plaintiff's  interest  they  had 
the  right  to  proceed  with  the  performance  of 
the  conditions  prescribed  In  the  concessions 
«nd  by  that  means  secure  the  properties 
thereby  granted.  There  Was  do  want  of 
•consideration. 

The  tender  by  the  plaintiec  to  the  defend* 
ants  of  a  deed  or  assignment  purporting  to 
transfer  and  convey  to  the  defendants  "all 
the  Tight  title,  and  hiterest"  of  the  plaintiff 
in  and  to  the  proper^  In  question,  was  a 
sufficient  compliance  with  the  terms  of  the 
agreement  of  sale  and  entitled  the  plaintiff 
to  payment  of  the  note  and  to  maintain  this 
action  upon  nonpayment  thereof.  It  was 
not  neopRsary  to  plalDtlfl's  performance  of 
t.ae  conditions  of  the  sale  that  be  should  have 
s  perfect  1^1  title  to  some  q>eclflc  undivld- 
«d  part  of  the  concessions.  The  agreement 
bound  him  to  transfer  only  such  "right  title 
and  Interest"  as  be  then  bad.  An  equitable 
title  or  right  would  comply  with  the  agree- 
ment He  had  such  a  title,  and  the  instru- 
ment tendered  was  sufficient  to  transfer  It 
to  the  defendants. 

No  tender  of  certificates  of  stock  was  nec- 
essary. The  evidence  showed  that  no  certif- 
icates had  ever  been  Issued  and,  In  the  ab- 
sence of  evidence  to  the  contrary,  we  must 
presume  that  the  plaintiff  bad  an  interest 
in  the  stock  as  subscriber,  or  as  assignee  of 
Smith,  who  was  a  subscriber  thereto.  The 
burden  was  on  tbe  defendant  to  prove  that 
plaintiff  had  no  tltla  The  assignment  offer- 
ed was  sufficient  to  transfer  this  interest  to 
the  defendants  and  nothing  more  was  re- 
quired. The  interest  he  sold  was  the  In- 
terest he  possessed  on  March  10,  1900,  when 
he  made  the  agreement  to  sell  such  Interest 
His  agreonent  did  not  require  Um  to  obtain 


or  tender  a  perfect  title  to  the  Intnest  he 
then  had. 

Conceding  that  the  terms  of  the  agree- 
ment of  sale  made  it  In  effect  a  mortgage 
from  defendants  to  the  plaintiff  of  the 
property  described  as  security  for  the  pay- 
ment of  the  note  sned  on.  It  by  no  means 
follows  that  the  plaintiff  could  not  maintain 
a  personal  action  on  the  note  without  fore- 
dosing  the  mortgage^  The  real  property, 
which  was  the  subject  of  the  mortgage,  was 
all  situated  in  the  republic  of  Mexico,  beyond 
the  Jurisdiction  of  the  courts  of  California. 
The  provisions  of  section  726  of  the  Code  of 
Civil  Procedure  that  there  can  be  but  otke 
action  for  the  recovery  of  a  debt  secured  by 
mortgage,  and  tiiat  that  must  be  an  action 
of  foreclosure,  refers  solely  to  debts  secured 
by  mortgages  of  property  situated  in  the  state 
of  California,  and  has  no  application  to  mort- 
gages of  property  situated  in  another  state 
or  country.  Felton  v.  West  102  GaL  260,  36 
Pac.  676.  The  present  action  can  tbo^ore 
be  maintained  notwithstanding  such  mort- 
gage. 

The  matual  mistake,  under  which  It  is 
claimed  tbe  parties  executed  tbe  agreement  of 
sale  and  the  note. was  a  belief,  alleged  to  have 
existed  In  the  minds  of  all  the  parties,  that 
tbe  assignment  by  Smith  to  the  plaintlfC  of  an 
interest  In  tbe  concessions  had  be«i  recog- 
nized by  the  Mexican  govemm^t  and  entered 
of  record  In  the  archives  thereof.  The  evi- 
dence on  the  subject  of  the  extotence  of  the 
mistake  was  conflicting.  There  was  evidence 
of  a  substantial  character  to  support  a  finding 
that  all  the  parties  at  the  time  folly  under- 
stood that  there  had  been  no  formal  cons«it 
to.  or  record  of,  such  assignment  The  ver- 
dict being  for  the  plaintiff,  this  evidence  la 
conclusive  upon  this  court 

On  the  authority  of  Naftzger  v.  Qr^g,  99 
Cal.  8S,  83  Pac.  757,  37  Am.  St  Rep.  23,  It 
is  said  that  the  complaint  is  defective  because 
it  contains  no  averment  of  the  agreement  of 
sale  and  tender  of  a  deed  In  compliance  with 
Its  conditions.  Some  expressions  In  tbe  opin- 
ion In  that  case  Imply  that  a  complaint  upon 
a  promissory  note  In  the  usual  form,  good 
upon  its  face,  can  be  rendered  defective  by 
reference  to  affirmative  allegations  In  the 
answer.  If  thla  were  correct  the  defendant 
in  such  a  case  would  l<^cally  be  entitled  to 
Judgment  upon  the  pleadings  by  reason  of 
ali^atlons  In  the  answer,  wblcb  by  lav  are 
deemed  controverted  (Code  Civ.  Proe.  |  462), 
and  of  the  truth  of  which  there  Is  no  evidence. 
This  would  be  contrary  to  long-established 
rules  of  pleading  and  evidence.  The  decision 
cannot  be  glvfen  such  effect  The  course  of 
pleadli^  and  procedure  In  such  cases  is  well 
established,  and  it  was  followed  In  the  case 
at  bar.  The  defendants  in  their  answer  al- 
leged the  execution  of  the  agreement  showing 
the  concurrent  conditions  necessary  to  be 
performed  and  alleged  nonperformance  by 
plaintiff.  Upon  the  trial  plaintiff  Introduced 
in  evidence  the  note  sued  on.    This  estate 
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llsbed  all  tbe  allegationa  of  the  complaint 
upon  which  iBsve  was  taken,  and  he  there- 
-upon  reated  his  case.  Without  further  evl- 
-dence  he  would  have  been  clearly  entitled  to 
Judgmeat  for  the  amount  of  the  note.  Hie 
•defendant,  In  support  of  the  affirmative  alle- 
"Katlons  of  the  answer,  then  Introduced  the 
agreement  and  proved  that  the  note  was  given 
«B  evld^ioe  of  the  debt  for  the  price  of  the 
prt^rty.  Naftzger  v.  Gregg  Is  perhaps  au- 
thority for  the  prppositlou  that,  upon  this 
being  shown,  the  burden  lay  upon  the  plain- 
tiff to  prove  an  offer  to  perform  by  tendering 
-a  conveyance  sufficient  to  transfer  the  Interest 
agreed  to  be  sold.  This  we  need  not  deter- 
mine, for,  as  above  stated,  the  evidence  of 
-anch  tender  was  sofflclent,  and  upon  this  ap- 
peal it  Is  Immaterial  which  party  Intro- 
■duced  it 

There  was  no  error  in  the  refusal  of  tbe 
court,  after  the  evldeuce  was  closed,  to  per- 
TDit  the  defendants  to  amend  their  answer  by 
averring  a  partial  failure  of  the  considera- 
tion of  the  note.  The  evidence  did  not 
Justify  or  authorize  such  amendment  Tbe 
defendants  obtained  tbe  agreement  for  the 
sale  of  McOue's  Interest  In  tbe  concesslcna  in 
March,  1900,  and  they  were  offered  a  transfer 
ot  such  Interest  by  McOne  in  July.  1900.  The 
failure  of  consideration  which  they  dentred 
to  plead  was  the  forfeiture  of  tbe  concessions 
of  lands  and  of  the  right  to  constmct  a  rail- 
road, r^erred  to  in  the  agreement,  and  of  a 
certain  otber  concession  to  operate  a  line  of 
steamers,  which,  it  Is  alleged,  was  the  line 
of  steamers  which  the  steamship  company  In- 
tended to  operate.  It  was  proposed  to  plead 
that  these  concessions  were,  by  the  fault  of 
the  plaintiff,  forfeited  to  the  Mexican  gov- 
ernment prior  to  July  10,  1900,  the  date  Qxed 
In  the  agreement  for  the  payment  of  the 
price  and  transfer  of  tbe  plaintiff's  Interest 
to  the  defendants.  The  evidence  failed  to 
show  any  such  forfeiture,  but  on  the  con- 
trary, showed  that  the  forfeitures  occurred 
and  were  declared  in  the  latter  part  of  the 
year  1901  and  later,  which  was  more  than  a 
year  after  defendants  were  entitled  to  a  deed 
under  the  agreement,  daring  all  of  which  Inter- 
vening period,  by  performing  the  terms  and 
conditions  of  the  concessions,  they  might  have 
prevented  the  forfeiture.  And  there  Is  a  total 
failure  to  prove  that  after  the  tender  of  a  con- 
veyance to  defendants  in  July,  1900,  the  plain- 
tiff was,  so  far  as  the  defendants  were  con- 
cerned, under  any  obligation  to  perform  such 
conditions  to  prevent  such  forfeiture  Under 
these  ctrcmnatances,  the  court  properly  re- 
fused to  allow  the  proposed  amendment 

exceptions  were  taken  on  the  trial  to  a 
number  of  rulings  admitting  or  rejecting 
evidence.  None  of  them  demands  discussion 
or  special  notice.  Tbe  evidence  admitted  was 
either  properly  allowed,  or  not  of  an  injurious 
character,  and  that  refused  was  either  In- 
admissible or  substantially  allowed  In  the 
subsequent  course  of  the  trial. 

Then  waa  no  arm  in  Instructing  the  Jniy 


that  in  order,  to  accomplish  a  rescission  of  the 
contract  and  thereby  evade  payment  of  the 
note,  It  must  be  foimd  that  the  defeudantSi, 
properly  upon  the  discovery  of  the  mistake 
upon  which  the  rigbt  to  rescind  is  claimed, 
notified  plaintiff  of  their  election  to  rescind* 
and  offered  to  restore  to  plaintiff  everything 
of  value  received  by  them  under  the  contract 
The  defense  was  that  the  defendants  had  re- 
scinded the  contract  for  a  good  cause,  under 
section  1C91  of  the  GlvU  Code.  It  was  not 
pleaded  In  the  form  of  an  equitable  counter- 
claim, asking  the  court  to  give  the  affirmative 
relief  of  compelling  and  adjudging  a  rescis- 
sion as  provided  in  sections  3406  to  3408  of 
tbe  Civil  Code,  and  the  rules  of  equity  ap- 
plicable to  such  an  action  do  not  apply.  While 
It  Is  true  that  where  a  rescission  in  pals 
under  section  1691  la  relied  on,  the  party  re- 
scinding need  not  show  that  he  has  restored 
tiiat  which  is  worthless,  yet  be  must  always 
show  that  he  has  complied  with  the  require- 
ment to  "rescind  promptly,"  and  this  implies 
some  notice  to  tbe  other  party  of  such  deter- 
mination to  extinguish  the  contract  Collins 
V.  Townsend.  68  Cal.  608,  615;  Kelley  v. 
Owens,  120  Cal.  611,  47  Pac.  360.  52  Pac 
707  ;  24  Am.  &  ;Bng.  Ency.  of  Law,  646. 

There  are  no  other  points  which  require 
special  mention.  We  find  no  error  in  the 
record. 

The  Judgment  and  order  are  affirmed. 


We  concur  1  ANOELLOTTI,  J.;  McITAB- 
LAND.  J. 


RIVERSIDE  HEIOHTS  WATER  CO.  et  aL 
V.  RIVERSIDE  TRUST  CO.,  Limit- 
ed et  al.   (L.  A.  1,467.) 
(Supreme  Court  of  California.  Jan.  16.  1906.) 

1.  Waters — lamoATioiT— GaA.RQis  fob  Wateb 

— Evidence. 

On  an  issue  as  to  the  amount  to  which  the 
owner  of  an  irrigation  canal  waa  entitled  fr<nn 
parties  aslng  water  therefrom,  under  contracts 
that  they  should  pay  the  proportion  of  tbe  ex- 
pense of  maintaining  and  repairing  the  canal 
that  the  amount  of  water  they  used  bore  to 
the  total  amount  flowing  In  the  canal,  evidence 
held  to  sustain  a  finding  that  the  canal  referred 
to  was  the  canal  originally  planned  and  con- 
structed, and  did  not  Inclade  a  subsequent  ex- 
tension of  it 

2.  Saue— ExTENSion  or  Canal. 

Where  the  owner  of  an  irrigation  canal 
between  certain  points  and  others  u»ing  water 
therefrom  agreed  to  bear  their  proportionate 
shnre  of  the  expense  of  maintaining  and  re- 
pairing it,  and  the  owner  made  an  extennion 
of  the  caual,  tlie  owner  or  the  porsonit  served 
by  the  extension  were  liable  tor  such  proportion 
of  the  expense  of  maintaining  the  original  ranal 
as  tbe  water  supplied  throURh  the  extens-on 
bore  to  the  whole  amount  Sowing  in  the  canal. 
8.  Sauk— Reskbvation  in  Contbact. 

Where  the  owner  of  an  irrigation  ranal, 
in  contracts  giving  tbe  right  to  use  wster 
therefrom,  the  nsers  to  pay  a  proportionate 
share  of  tbe  expense  of  maintaining  the  canal, 
reserved  tbe  ri^ht  to  develop  and  procure,  by 
means  of  artesian  wells  and  otherwise,  waters 
In  addiUon  to  the  amount  provided  for,  to  be 
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00DT«7ed  In  the  canal  to  hit  own  or  other  lands, 
this  did  not  bind  them  to  pay  any  part  of  tba 
operatlngr  expenses  of  an  extension  of  the  canat 
4.  Saue—EIbtoppel. 

Where  the  uaen  of  water  from  an  Irriga- 
tion canal,  ander  contracts  to  bear  their  pro- 
portion of  the  expense  of  maintaining  the  canal 
between  certain  iralnts,  paid  certain  sums  claim- 
ed by  the  owner  as  their  share  of  the  expens« 
of  an  extension  of  the  canal,  this  did  not 
estop  them  from  denying  that  the  contract 
bound  them  to  such  payment,  nor  did  it  con- 
stitute a  conclusive  constmction  of  the  contract. 
6.  Sauk— JnoouENT. 

Where  a  contract  provided  that  each  of 
the  itarties  should  pay  a  share  of  the  expenss 
of  maintaining  an  irrigation  canal  in  proportion 
to  the  amount  of  water  to  which  he  was 
entitled,  a  jndgment  fixing  their  rights  on  an 
extension,  of  the  canal  was  not  erroneous  be- 
cause it  based  the  rights  on  the  ajnount  flowing 
in  the  canal  instead  of  the  amount  used. 

6.  Same. 

A  Judgment  fixing  the  rights  of  users  of 
water  from  an  irrigation  canal  with  reference 
to  thfl  amonnt  of  water  flowing  in  the  canal  is 
not  indefinite  for  failure  to  fix  the  place  <rf 
measurement  of  the  water,  bnt  means  the 
amount  received  at  its  head  for  use  below. 

7.  Affkai<— Habhixss  Bbbor. 

Where  a  water  conqpany  agreed  to  paj  its 
share  of  the  expense  of  maintaining  an  irriga- 
tion canal,  while  the  contracts  of  other  users 
from  the  canal  did  not  call  for  such  payment, 
any  error  in  a  judgment  requiring  them  to  pay 
a  share  does  not  injore  the  water  company. 
&  Same  —  Pbesentatioh   or  QmsxioN  la 

LOWEH  COUST. 

Where  a  party  appeared  to  a  cross-com- 
plaint, filed  a  demurrer  and  answer  thereto, 
went  to  trial  without  objection  to  its  propriety 
as  a  pleading,  and  stipulated  to  submit  a  par- 
ticular question  arising  out  of  its  allegations. 
It  is  too  late  to  object  on  appeal  that  it  is  not 
within  the  provisions  of  Code  Civ.  Proc.  g  442. 
providing  wnen  a  crosa-oomplaint  may  be  filed. 

Departmoit  1.  Appeal  from  Snperlor  Court; 
San  Bernardino  County;  John  h.  Camp- 
bell, Judge. 

Action  by  the  Rivenlde  Heights  Water 
Company  and  another  against  the  RiverBlde 
Tmst  Company,  Limited,  and  another. 
Cross-complaint  by  the  Bast  Riverside  Water 
Company  against  the  Elveralde  Trust  Com- 
pany, Limited.  From  a  Judgment  In  favor 
of  tbe  cross-complainant,  and  from  an  order 
denying  a  new  trial,  the  cross-defendant  ap- 
peals. AfiSrmed. 

Bebearins  denied  February  16, 1906. 

M.  B.  Kellogg  and  Fox.  Kellogg  ft  King; 
tor  appellant  Collier  &  Camahan  and  Col- 
lier &  Bvans,  for  respondent 

SHAW,  J.  The  record  presents  appeals 
the  defendant  Riterslde  Trust  Company,  Limit- 
ed, from  the  Judgment  and  from  an  order  deny- 
ing Its  motion  for  a  new  trial.  The  only  par- 
ties to  the  appeal  are  the  said  Blrerslde 
Trust  Company,  Limited,  and  East  Riverside 
Water  Company,  both  of  which  corporattmt 
were  made  defendants  to  the  orl^nal  a& 
tlon.  The  Bast  BlverBide  Water  Company  filed 
a  cross-complaint  which  was  answered  sepa- 
rately by  the  Riverside  Trust  Company,  Lim- 
ited. Upon  the  trial  it  wa.a  stipulated  that 
the  court  should  hear  and  determine  bnt 


one  queetlon.  a  question  Involving  only  tbs 
respectlTe  rights  of  the  two  last-named  oorxw- 
rations.  The  other  parties  to  tbe  action  are 
not  Interested  In  this  appeal.  The  court  was 
asked  to  determine  tbe  amount  which  tbe  Bast 
BivaEslde  Water  Company  should  pay  as  its 
pnqiKntlon  of  the  expoiaes  of  maintenance  and 
taxes  of  a  canal  managed  and  ccmtroUed  fey 
the  Riverside  Trust  Company.  For  the  sake 
of  brevity,  the  Bast  BWerslde  Water  Onn- 
pany  la  hovlnaf ter  designated  as  the  "Water 
Company"  and  the  Riverside  Trust  Company, 
Limited,  as  the  "Trust  Coi^uv" 

In  other  to  give  a  dear  andastandlii^  of 
tbe  Issue  and  the  qoeetlons  arising  thereon, 
it  is  necessary  to  state  the  history  of  the  case 
as  disclosed  In  the  evldaice.  In  the  year 
18S4  Matthew  Gage  was  the  owner  of  aectiui 
80,  township  2  B.,  range  4  W.,  S.  B.  M..  which 
lay  adjacent  to  and  immediately  ncnth  of  a 
large  ravine  known  aa  tbe  "Arroyo  Tegnea- 
qulte,"  and  near  tbe  colony  which  af  towards 
became  the  city  of  BiTerside.  This  land  was 
in  need  of  wator  fi»r  irrigation  In  order  to 
make  it  productive.  He  also  owned  a  supply 
of  water  situated  some  12  or  15  miles  uortli* 
wly  of  the  aforesaid  section.  In  the  rall^y  oC 
the  Santa  Ana  river.  A  Isrge  body  of  land, 
also  In  need  of  water  for  irrigstlon,  lay  be- 
tween  the  aforesaid  section  and  the  location 
of  the  said  water  supply.  In  this  condltlaa 
of  alfairs  Gage  conceived  the  plan  ct  con- 
stmcttng  from  tbe  water  supply  to  his  land 
a  canal  of  sufaclrat  cmwdty  to  carry  water 
for  tbe  Irrigation  of  his  own  Isnd  and  a  la^ 
psrt  of  the  other  land  of  ■  lower  deration 
than  tbe  line  ot  tbe  proposed  canal,  and  of  se- 
curing tbe  co-opmtion  and  asslstsnce  of  the 
owners  of  such  other  lands  In  the  boilding 
and  maintenance  of  said  canaL  In  pur- 
suance of  Uda  plan  he  made  a  prellmlnarr 
survey  of  the  route  of  the  canal  firom  the 
water  supply  to  the  south  line  ot  section  30 
aforesaid,  which  bordered  qton  at  dose  to 
tbe  said  arroyo,  and  during  the  years  ISBA, 
1886,  and  1880,  he  made  separate  contracts 
with  a  considerable  number  of  tbe  ownos  of 
land  lying  along  the  Une  of  the  pn^Kwed  ca- 
nal. These  contracts  were  ot  timllar  form, 
.though  varying  In  some  of  tbe  details.  In 
general,  ther  contained  an  agreement  upon 
the  part  of  Gage  to  bnlld  tbe  canal  and  to 
deliver  therein  water  for  tbe  Irrigation  of  the 
partlcidar  tract  of  land  at  tbe  rate  of  one 
Inch  continuous  flow  under  foor-lnch  pres- 
sure fOr  each  five  acres  of  tbe  land,  and  an 
agreement  on  tbe  part  of  the  landowner  that 
after  the  completion  of  the  oinal  and  tbe  de- 
livery of  tbe  water  therein,  he  wonld  pa; 
the  expense  of  maintaining  and  repalriiv  tbe 
canal  In  the  same  proportion  as  the  amount 
of  water  to  which  he  was  ^titled  under  the 
contract  would  bear  to  the  whole  amount  of 
water  flowing  in  the  canaL  This  caaal 
was  completed  &om  tbe  source  of  supply 
down  to  the  Arroyo  Tequesqulte  some  time 
In  the  year  ISSG,  and  from  that  time  forward 
water  was  delivered  thoein  to  the  aevsral 
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parti ee  wbo  had  contracted  tberefor.  About 
that  time  the  Eaat  Rlveralde  Water  Com- 
pany was  Incorporated,  and  subsequently, 
by  contract  with  Bome  of  these  adjoining 
landowners,  It  became  a  tmstee  of  such  own- 
ers for  the  purpose  of  recelTing  from  the 
canal  the  water  to  which  such  owners  were 
entitled,  making  distribution  thereof  through 
Bide  canals  to  such  landowners,  according 
to  their  respective  Interests  and  rights  in  and 
to  the  water,  and  paying  to  the  person  in 
the  control  and  management  of  the  canal  the 
proportion  of  the  expenses  of  maintnlnlng 
and  repairing  the  same  which  should  be 
justly  due  from  such  owners  by  virtue  of  the 
contracts  aforesaid.  Some  two  years  or 
more  after  ^e  completion  of  this  canal,  as 
thus  laid  out,  Gage  made  an  addition  to  the 
canal  by  extending  the  same  from  Its  ter- 
mlnns  on  the  north  bank  of  the  Arroyo 
Tequesqulte.  across  said  arroyo,  southerly 
for  some  10  miles,  and  thereafter  used  the 
original  canal  and  this  extension  as  a  con- 
duit to  carry  water  from  said  source  of  mp- 
ply  to  and  upon  a  large  body  of  other  lands 
several  miles  below  the  original  terminal 
point  On,  March  11,  1800,  Gage  sold  and 
conveyed  to  the  Trust  Company  all  his  rights 
and  interests  in  the  entire  canal,  includlog 
the  extension,  and  in  and  under  the  various 
contracts  with  the  respective  landownere 
along  the  original  canal.  It  does  not  appear 
to  be  expressly  alleged  anywhere,  but  It 
seems  to  be  true,  and  It  Is  practically  admit- 
ted by  both  parties,  that  Gage,  while  he  held 
it,  and  the  Trust  Company  thereafter,  had 
the  control  and  management  of  the  canal  and 
of  the  running  of  the  water  therein,  and  paid. 
In  the  first  Instance,  all  expenses,  taxes,  and 
repairs  thereon,  -collecting  from  the  other 
parties  their  due  proportion,  according  to  the 
terms  of  the  contracts.  The  crosa-complalnt 
alleges.  In  geueral  terms,  the  Inception  of  the 
oiterprlse  and  the  original  plan  of  building 
the  canal  down  to  the  Arroyo  Tequesqulte, 
the  terms  of  the  contracts  between  Gage 
and  the  other  landowners,  the  subsequent  ar- 
rangement by  which  the  Water  Company 
became  the  agent  and  trustee  for  a  large 
number  of  the  owners  for  the  purpose  of  re- 
ceiving and  distributing  the  water  to  which 
they  were  entitled,  and  paying  the  charges 
for  repairs  and  maintenance  on  account  thereof, 
the  transfer  by  Gage  to  the  Trust  Company, 
and  that  the  Trust  Company  claimed  of  the 
Water  Company,  as  Its  proportion  of  the  ex- 
penses, a  large  sum,  more  than  was  actually 
du«  under  the  contracts  represented  by  the 
Water  Company,  and  that  upon  this  point  the 
parties  could  not  agree,  and  among  other 
things,  asked  the  court  to  adjudge  and  deter* 
mine  the  amount  and  proportion  of  such  ex- 
penses that  should  be  paid  by  the  Water 
Company  to  the  Trust  Company.  The  cause 
of  this  dispute  was  a  claim  on  the  part  of  the 
Trust  Company  that  the  persons  making  the 
original  contracts  with  Gage,  and  represented 
by  the  Water  Company,  were,  by  the  original 


contracts,  bound  to  contribute  to  the  payment 
of  the  expenses  of  the  extension  of  the  ca- 
nal below  the  Arroyo  Tequesqulte.  In  other 
words,  that  the  said  extension  was  a  part 
of  the  canal  referred  to  in  the  respective  con- 
tracts of  the  other  parties,  and  the  expense 
of  which  they  thereby  bound  themselves  to 
pay  In  proportion  to  their  interests  in  the 
water.  The  Water  Company,  on  the  other 
hand,  contended  that  the  contracts  of  the 
parties  whom  it  represented  did  not  refer 
at  all  to  the  extensiou  of  the  canal  below 
the  Arroyo  Tequesqulte,  but  contemplated 
only  the  building  of  the  canal  down  to  that 
point,  and  the  contribution  on  the  part  of 
each  landowner  of  his  proportionate  part  of 
the  exi>enses  of  this  original  canal.  It  fur- 
ther contended  that  the  persons  obtaining 
water  through  the  subsequent  extension  of 
the  canal  were  not  only  bound  to  pay  ail 
expenses  of  oi>eratIng  the  extension,  but 
were  also  bound  to  pay  their  due  proportion 
of  the  maintenance  of  the  original  canal  Id 
the  same  manner  as  the  other  landowners; 
that  is,  In  such  proportion  as  the  water  taken 
by  them  bore  to  the  whole  amount  of  water 
flowing  in  the  original  canal.  As  before 
stated,  upon  the  trial  all  other  issues  were 
eliminated,  and  It  was  agreed  .that  this  was 
to  be  the  sole  question  submitted  to  and  de- 
cided by  the  court. 

The  court  made  findings  covering  the  al- 
legations of  the  crosB-complalnt,  and,  among 
other  things,  found  ^teclfically  that  the  Water 
Company  received  from  the  Trust  Company 
through  said  canal,  and  distributed  and  was 
entitled  to  receive  and  distribute,  718.3  .inch- 
es of  water,  which  was  appurtenant  to  and 
was  distributed  for  the  Irrigation  of  3,901.S0 
acres  of  land,  all  of  which  was  situated 
above  the  said  arroyo,  except  a  small  portion 
thereof  which,  although  situated  below  the 
arroyo,  received  Its  water  from  a  resOTvoir 
supplied  by  a  side  ditch  leading  out  of  said 
canal  above  the  arroyo.  The  following  para- 
graphs of  the  findings  show  more  particu- 
larly the  facts  upon  which  the  rights  of  the 
parties  depend: 

"(8)  That  the  Gage  canal,  as  originally 

contemplated  and  constructed  by  Matthew 

Gage,   •   •   •   extended   from   the  north 

bank  of  the  Tequesqulte  arroyo  in  a  northerly 

direction  through  the  county  of  Riverside  to 

the  water  Bources  aai^lylng  the  said  canal. 
•  •  • 

"(9)  That  said  canal  was  so  constrncted  In 
the  year  1886,  and  preceding  years,  and  was 
completed  to  the  north  bank  of  said  Teques- 
qulte arroyo  In  1886. 

"(10)  That  In  the  years  1888  and  1889  an 
extension  of  said  canal  was  constructed  by 
Matthew  Gage,  extending  from  the  north 
bank  of  the  Tequesqulte  arroyo  In  a  souther- 
ly direction  a  distance  of  about  ten  miles. 

"(11)  That  the  canal  mentioned  In  and  re- 
ferred to  In  each  and  every  of  said  contracts 
set  out  and  mentioned  in  the  schedule  herein- 
above glvoi,  and  in  all  other  deeds  and  con- 
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tracts  In  eridence  relating  to  tbe  Mune  water 
rights,  and  which  contracted  or  convened 
said  718.3  Inches  of  water,  was  aod  Is  the 
said  canal  extending  from  tbe  nortli  bank  ot 
tbe  Tequesqnlte  arroyo  nortber^  tbrougta 
ItlverBlde  and  San  Bernardino  coontles  to 
the  water  aonrcea  of  said  canal. 

"(12)  That  by  tbe  said  contracts  and  deeds 
tbe  parties  securing  said  718.3  Inches  of 
water  from  said  canal,  and  their  successors 
In  Interest,  agreed  with  Matthew  Gage,  and 
his  succesBor  In  Interest,  tbe  Rirerside  Trust 
Oonipany,  Limited,  to  pay  their  proportion- 
ate share  of  tbe  taxes  and  expenses  of  oper- 
ating said  canal  as  constructed  from  the 
north  bank  of  the  Tequesqulte  arroyo  to  tbe 
water  sources  In  San  Bernardino  county." 

"(14)  That  tbe  defendant  Water  Company 
Is  not  liable  to  defendant  Trust  Company  un- 
der tbe  contracts,  deeds  or  agreements,  or 
any  of  tbem.  by  wblch  such  718.3  Inches  of 
water  as  it  dlstrlbates  Is  held,  for  any  part 
or  portion  of  tbe  taxes  or  operating  expenses 
of  said  canal  as  constructed  southerly  from 
tbe  north  bank  of  tbe  Teqnesqulte  arroyo. 

"(15)  That  by  tbe  contracta,  deeds,  and 
agreements,  and  each  of  tbem.  under  which 
(Aild  718.3  Inches  of  water  is  held  and  dis- 
tributed, the  >Vater  Ck>mpany  Is  obligated  to 
pay,  and  should  pay,  to  the  Tmst  Company 
such  proportion  of  said  taxes  and  expenses  of 
operating  said  canal,  as  constructed  northerly 
from  tbe  north  bank  of  said  arroyo,  as  tbe 
said  718.8  Inches  of  water,  so  distributed  by 
the  Water  Company,  bears  to  tbe  whole  num- 
ber of  inches  of  water  flowing  through  that 
portion  of  tbe  said  canal  north  of  the  north 
bank  of  said  arroyo.  whether  Intended  for 
use  ^ther  above  or  below  tbe  north  bank  of 
said  arroyo."  The  conclusion  of  law  and 
Judgment  was  to  the  same  effect 

Tbe  appellant  quratlons  tbe  sufficiency  of 
tile  evidence  to  support  these  findings.  A 
determination  of  this  question  requires  a 
construction  of  tbe  various  contracts  with 
the  parties  now  represented  by  tlie  Water 
Company.  These  contracts,  though  slroUar 
In  form,  and  all  made  appar^tly  tm  the 
same  purpose  and  object,  do  not  all  express 
tbe  purposes  In  the  same  language.  Eadi 
one  of  them  Is  more  or  less  indefinite  in  tbe 
description  of  tbe  canal  to  the  expense  of 
operating  which  the  particnlar  purchaser  of 
wat»  agreed  to  contribute.  In  five  of  them, 
executed  In  ItiSI  and  1885,  the  agreement  of 
Cage  is  said  to  be  to  "construct  a  canal 
from  a  point  on  the  Arroyo  Tequesqulte  In 
sec.  SI  Tp.  2,  8.  R.  4,  W.  S.  B.  M.  to  the  west 
boundary  of  J.  A.  Garlt,  accwding  to  a  survey 
by  C  C.  Miller."  Other  two  described  the 
canal  to  be  built  by  him  as  extending  "from 
a  point  on  the  Santa  Ana  river  to  the  mesa 
land  on  the  east  of  the  colony  of  Riverside." 
Some  twenty,  executed  in  1886  and  1887,  de- 
clare that  Gage  thereby  sells  and  conveys 
"a  water  light  In  the  Gage  canal  system", 
and  two  others  omit  the  word  "system"  fnan 
this  form  ot  description.  The  evidence  shows 


that  at  the  time  these  several  omtracts  were 
made,  tbe  canal  then  known  as  tbe  Gage 
canal  extended,  or  was  proposed  to  be  con- 
stmcted,  only  from  the  source  of  siqiply-  oa 
the  Santa  Ana  river  southerly  to  the  said 
arroyo,  and  ttiat  at  that  time  no  further  ex- 
tension bad  been  made,  nor  was  It  then  gener- 
ally known  or  understood  that  any  extension 
was  to  be  made,  or  was  in  contemplation. 
Many  of  them  were  made  before  the  canal 
was  made  or  begun.  For  the  purpose  of  aid- 
ing In  the  Interpretation  of  tbe  contracts, 
and  showing  what  canal  was  Intended  by  the 
several  descriptions  thereof,  the  court  ad- 
mitted evidence  to  tbe  effect  that  the  phrase 
"mesa  lands  to  the  east  of  the  colony  of 
Riverside"  was  understood  in  that  locality,  at 
the  time  these  several  contracts  were  exe- 
cuted, to  embrace  only  the  lands  lying  north- 
erly of  tbe  said  Arroyo  Tequesqulte  and  east- 
erly of  the  lands  then  known  as  the  colony 
of  Riverside,  and  now  constituting  the  city 
of  Riverside,  and  extending  between  said 
colony  and  the  foothills,  northerly  a  dis- 
tance of  several  miles  towards  tbe  Santa 
Ana  river,  from  which  the  water  In  question 
was  obteined;  that  this  tract  was  not  there- 
tofore supplied  with  water;  that  the  Arroyo 
Tequesqulte  was  a  very  large  ravine,  from  lOO 
to  150  feet  deep,  and  800  to  1,000  feet  across : 
that  in  the  various  negotiations  between 
Gage  and  the  respective  parties  entering  Into 
tbcHe  conti-acts,  tbe  canal  referred  to  by  him. 
and  which  be  then  proposed  to  build,  or  was 
building,  was  the  canal  extending  from  the 
place  of  supply  down  to  the  said  arroyo;  that 
Gage  at  that  time  owned  section  90.  all  of 
which  was  north  of  said  arroyo;  that  one 
of  his  purposes  In  building  said  canal  was 
to  obtain  water  with  which  to  Irrigate  tbe 
said  tract  of  land;  and  that  there  was  no 
Intimation  by  him  that  he  expected,  intended, 
or  desired  to  extend  tiie  canal  hdow  the  said 
amya  This  testimony  was  properly  admit- 
ted for  the  purpose  for  which  It  was  offered. 
Tbe  language  of  the  contracts  being  uncer 
tain  In  respect  to  the  Identity  of  tbe  canal 
to  be  constructed  by  Gage.  It  was  props-  to 
admit  evidence  of  tile  drcumstancea  snx^ 
rounding  the  parties  at  the  time,  the  alse 
and  length  of  the  canal  thai  made  or  contem- 
plated by  him,  and  of  the  physical  character 
of  things  mentioned  in  the  contract,  as  well 
as  the  names  by  which  th^  were  thCEn  gen- 
erally known.  The  objections  of  the  appel- 
lant to  tills  erldence  woe  properly  orerruied. 

We  are  of  the  opinion,  also,  that  In  view 
ot  tiie  evidence  and  of  the  language  of  the 
contracts,  tbe  court  was  Justified  in  flndlnit 
as  It  did,  that  the  canal  contemplated  by  the 
said  contracts,  and  to  the  expense  of  cp&tat- 
Ittg  which  tbe  parties  thereto  agreed  there- 
by to  contribute,  was  tbe  original  canal  ex- 
tending from  the  Santa  Ana  river  to  the 
north  bank  of  the  Arroyo  Tequesqulte,  and 
that  th^  did  not  agree  thereby  to  contribute 
anything  to  the  «pen8es  of  tbe  subsequent 
extension  of  the  canal  below  that  polnL  Id 
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addition  to  tbe  evidence  above  mentioned.  It 
was  atao^vD  that  tlie  contract  of  Gage  with 
Townsend  In  Septembw,  18&^  for  btiUdlng  a 
canal,  described  it  as  a  canal  '*to  commence 
at  the  Santa  Ana  river  at  the  flmue  on  Or- 
ange Grove  Homestead,  and  end  on  tbe  north 
bank  of  tbe  Tesquesqulte  arroyo  in  section 
81";  that  in  1890,  after  the  extension  bad 
heat  made,  or  at  least  begmi,  and  prior  to  his 
conveyance  to  the  Trust  Company,  Gage  made 
several  agreements  with  landowners  who 
bold  contracts  made  in  1884  and  1885,  ex- 
plaining and  modifying  tbe  previous  con- 
tracts, and  that  each  of  said  explanatory 
agreements  contained  the  following  recital: 
"Whereas  tbe  said  Matthew  Gage  is  the  own- 
er Of  a  canal  known  as  tbe  'Gage  Canal*  con- 
structed for  Irrigation  and  other  purposes 
from  a  point  on  tbe  Santa  Ana  river  to  the 
mesa  on  tbe  east  of  the  colony  of  Riverside, 
and  is  now  supplying  — — —  Inches  of  water 
under"  the  previous  agreement.  Tbia,  In 
connection  with  tbe  other  evidence,  sufficient- 
ly abows  tbe  meaning  of  the  contracts  to  be 
as  found  by  the  court  Tbe  rights  of  tbe 
parties  being  thus  fixed  by  tbe  contracts  at 
the  time  they  were  made.  Gage  could  not  add 
to  tbe  burdens  of  the  otber  parties  by  ex- 
tending tbe  canal  further  south  so  as  to  irri- 
gate otber  lands  and  charging  tbe  other  par- 
ties  with  tbe  expenses  of  operating  such  ex- 
tension. Tbe  parties  served  by  such  exten- 
sion. If  by  their  agreements  tbey  acquired 
any  rights  In  tbe  original  canal,  would  be,  to 
tliat  extent,  tenants  la  common  In  the  origi- 
nal canal,  and  as  such  would  be  bound  to  con- 
tribute their  Just  share  of  the  common  ex- 
pense of  maintaining  that  canal.  If  they  ac- 
quired no  such  right,  and  the  right  to  use  the 
original  canal  to  carry  tbe  additional  water 
to  the  extension  was  retained,  or  acquired 
and  held,  by  Gage,  and  the  Trust  Company 
as  bis  BuccesBor,  then  the  Trust  Company 
would  be  to  that  extent  a  tenant  in  common 
In  tbe  orl^nal  canal  with  the  other  persons 
having  rlgbta  therein,  and  as  such  would  be 
bound  to  contribute  a  Just  share  of  the  com- 
mon expense.  This  Just  share  obviously  Is 
■nch  proportion  of  tbe  expense  of  tbe  original 
canal  as  tbe  water  carried  In  that  canal,  for 
tbe  purpose  of  serving  the  use  of  those  ob- 
taining water  from  the  extension,  bears  to 
the  whole  amount  of  water  of  right  flowing 
in  tbe  original  canal.  With  respect  to  the 
expCTsee  of  the  extension,  the  Tmst  Oompany 
wonld  stand  In  tbe  same  position  as  that  of 
each  of  tbe  other  common  owners  of  the  orig- 
inal canal  with  req>ect  to  the  opense  of  his 
own  particular  canal  or  conduit;  that  Is,  each 
must  bear  tbe  expenses  of  his  own  canal,  and 
contribute  In  equal  proportion  to  the  common 
burden  of  maintaining  tbe  common  canal. 
We  do  not  see  that  there  la  anything  niH 
reasonable  In  this  view  of  tbe  rights  of  tbe 
req)ectlve  parties. 

Many  of  tbe  contracts,  especially  the  er- 
planatory  contracts  of  1880,  contain  a  clause 
u  follows:  "Tbe  said  Matthew  Gage  re- 


serves  the  right  to  develop  and  procure  by 
means  of  artesian  wells  and  otherwise,  water 
from  the  sources  above  mentioned  and  else- 
where, In  addition  to  the  said  Inches 

aforesaid,  and  to  convey  tbe  same  In  said 
canal  for  tbe  use  of  bis  own  and  other  lands.** 
This  provision  is  not  inconsistent  with  the 
findings  of  the  court,  nor  does  it  bind  tbe  par^ 
ties  to  such  contract  to  pay  any  part  of  the 
operating  expenses  of  any  side  canal,  or  ex- 
tension of  the  original  canal,  that  he  might 
find  It  necessary  to  make  to  carry  sucb  ad- 
ditional water  ^m  the  original  canal  to  the- 
lands  to  be  Irrigated  with  the  additional  wa- 
ter developed  by  blm.  In  view  of  tbe  covenant 
In  the  same  and  other  contracts  to  tbe  eifect- 
tbat  ultimately,  wben  the  final  devek^nnent 
of  tbe  water  obtainable  from  tbe  sources  or 
supply  should  be  completed,  the  canal  should 
"be  lield  In  ownership  by  tbe  owners  of  water 
supplied  therefrom,"  In  the  same  proportion 
as  their  Interest  In  the  water.  It  was  a  proper 
reservation  to  make,  although,  perhaps,  be- 
would  have  bad  this  right  without  a  special 
reservation  to  that  effect  In  tbe  contract.  It 
ia  clearly  equitable  and  Just  that  all  persons 
having  the  right  to  use  the  original  canal 
nn  a  common  conduit  with  others,  whether 
tbey  belong  to  tbe  class  whose  rights  were 
obtained  prior  to  tbe  extension,  or  wbetb«r 
they  derive  tbelr  right  from  tbe  extension  of" 
tbe  canal  and  the  development  of  additional 
water  by  Gage,  sbould  each,  directly  or  in- 
dltectly,  pay  his  proper  share  of  the  expenses 
of  the  operation  of  such  original  canal.  It 
Is  claimed  that  the  respondent,  by  making- 
payments  of  tbe  amounts  claimed  by  the  ap- 
pellant, and  by  otber  acts  which  are  said  to 
show  a  recognition  of,  or  acquiescence  In,  the 
claim  of  an  obligation  so  to  do,  has,  by  es- 
toppel or  otherwise,  bonnd  Itself  tn  a  con- 
ati-uition  of  tbe  contracts  in  accordance  with, 
apiicllant's  claims  and  contrary  to  the  find- 
ings. We  think  this  claim  is  untenable. 
There  are  no  drcumstances  from  which  an 
estoppel  could  arise.  And  while,  in  tbe  case 
of  nn  ambiguous  contract,  the  conduct  of  tbe 
parties  may  be  proved  to  aid  in  Its  InteiTtre- 
tatlon.  yet  It  Is  not  conclusive  evidence  there- 
of, and  it  may  be  disregarded  in  favor  at' 
m'>re  satisfactory  evidence  to  the  contrary. 
With  tbe  conclusion  of  the  lower  court  on. 
such  conflicting  evidence  we  cannot  Inter- 
fere. 

ObjecUim  is  made  to  tbe  judgment  on  tbe- 
ground  tiiat  tbe  proportion  of  expense  for 
wblcb  the  respondent  is  adjudged  liable  is, 
as  to  one  of  Its  terms,  based  on  the  amount 
of  water  flovring  In  the  canal,  whereas  It 
should  have  been  upon  tbe  amount  used.  It 
Is  aatd  that  the  flow  Is  necessari^  largw 
than  the  use  because  ia  the  distribution  of 
water  tar  use  to  different  peraons  receiving 
it  at  different  polntB  there  must  Inevitably 
be  some  water  wasted,  and  this  will  fonn 
part  of  the  water  flowing  In  tbe  canaL  If 
such  waste  is  inevitable,  then  it  Is  necessair 
to  tbe  use^  jtnd  wa  can  percetve  no  lajustlce. 
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In  decreeing  parment  according  to  the  flow 
tbns  made  necessary,  particularly  as  the  In- 
cidental wast6  will  be,  BO  far  aa  appears,  In 
substantially  the  same  proportion  to  each 
IMirty.  The  Judgment  cannot  be  interpreted 
BO  ns  to  Jnstl^  a  charge  for  or  against  either 
psrty  for  expenses  caused  by  water  carried 
through  the  canal  by  the  other  party  and 
purposely  or  knowingly  suCTered  to  run  to 
waste  unneceMarlly.  For  the  expenses  cans* 
ed  by  such  waste  the  party  responsible  there- 
for would  be  exclnstvely  liable  with  re^MiCt 
to  the  other  parties,  notwlthstantUng  any- 
thiag  that  ia  said  in  the  Judgment  It  does 
not  purport  to  declare  the  rights  or  liabilities 
growing  out  of  such  misconduct  It  Is  urged 
that  the  place  of  measurement  of  the  water 
"flowing"  in  the  canal  is  not  fixed,  and  that, 
a«  there  must  be  oonslderable  loss  by  evapo- 
ration and  seepage  In  the  course  of  the  pas- 
sage of  the  water  through  Its  entire  length  to 
the  respective  places  of  delivery  to  the  users, 
the  Judgment  ts,  for  that  reason,  uncertain. 
In  answer  to  this  it  is  to  be  said  ttiat  the  true 
meaning  of  the  Judgment  is  that  the  amount 
o?  water  received  In  the  canal  at  its  head  for 
me  bekra*,  is  to  be  talcen  aa  the  amount 
"aowing?*  Uierein,  for  the  purpose  of  adjust- 
ing the  slures  of  the  expense^  and  whatever 
necessary  loss  occurs  In  transmission,  by 
evaporation  or  otherwise,  will  then  be  divided 
among  tiie  parties  according  to  tii^  In- 
terests. This  is  fair  and  Jnst,  and  no  more 
IB-actlcable  method  of  adjusting  Buch  loasee 
seeu.li  pdsf-Ible  or  desirable. 

A  few  of  the  contracts  purport  to  be  grants 
by  Gage  of  water  rights  In  the  "Cage  Canal" 
and  to  be  iLade  for  valuable  considerations, 
out  contain  no  covenant  by  tbe  vendee  to 
pay  any  part  of  the  operating  expenses,  or 
any  agreement  relating  thereto ;  and  it  is  con- 
tended that  aa  to  these  the  flndlngs  and  Judg- 
ment are  oroneous.  The  vendee,  in  such  a 
ease,  either  becomes  the  owner  of  some  com- 
mon interest  lu  the  canal  which  entitles  him 
to  carry,  or  have  carried  for  bim  ther^n,  the 
water  tor  his  use,  and  as  snch  common  owner, 
liable  for  his  proper  share  of  its  operating  ex- 
penses, or  he  becomes  the  owner  of  the  right 
to  receive  water  from  Uie  canal,  as  an  ap- 
purtenance to  bis  land,  or  otherwise,  without 
further  nontrlbntion  to  the  expenses  of  opera- 
tion than  that  made  by  tbe  price  he  paid. 
In  the  former  alternative  the  Judgment  Is 
correct.  In  the  latter,  it  Is  too  favorable  to 
the  appellant  in  that  It  requires  payment  on 
b^alf  of  these  owners  which  they  are  under 
no  obligation  to  make.  But  this  dora  not  In- 
jure the  appellant  and  it  cannot  complain. 

The  appellant  aiH>eared  to  the  cross-com- 
platnt  filed  a  demurrer  and  answer  thereto, 
end  afterward  went  to  trial,  not  only  with- 
out objection  to  tbe  proprlel7  of  the  cross- 
oomplalnt  as  a  pleading  hi  the  action,  but 
In  pursuance  of  a  stipulation  to  submit  for 
decision  a  particular  question  arising  out  of 
its  aHegatloDs.  It  is  too  late  to  object  in  this 
court  for  the  first  time  that  thtf  croBs-com- 


UUPORTEB.  (CaL 

plaint  was  Improperly  filed  and  did  not  come 
within  the  tcope  of  the  provislmiB  of  section 
442,  Code  of  Civil  Procedurfc  The  court  bad 
Jurlsdlctkm  of  tbe  subject-mattw,  and,  by 
thB  aK)earance,  obtained  personal  Jurisdic- 
tion of  tbe  parties.  All  other  obJecUona  to 
the  manner  in  which  the  issue  was  brought 
beAne  the  court  wwe  waived  by  tfalB  con- 
duct of  the  parties.  Santo  Barbara  v.  Et 
dred.  9S  Gal.  381,  80  Fac.  662;  Hart  r.  Car- 
nail  Co.,  101  Col.  168.  86  Pac.  633;  Id.  103 
Gal.  140,  37  Pac.  106 ;  De  Jamatt  v.  UarQuez, 
132  Gal.  702.  64  Pac.  1090;  Power  v.  Fair- 
banks. 146  Cat  611,  613,  80  Pac.  1076. 

Other  Objections  are  made  by  the  appellant 
but  we  do  not  consider  them  tjX  sufficient  Im- 
portance to  require  special  mention.  They 
are  without  substantlBl  merit 

Tbe  Judgmoit  and  order  are  afflrmedL 

We  concur:  ANOELLOTTI,  J.;  M4^AB> 
LAND,  J. 


BOT8FORD  r.  BTRADD  et  oL  (li.  A.  1.4S6.) 
(Snpreme  Court  of  California.  Jan.  13,  1(KML) 

1.  Advbbse  Possession— What  Constitutes. 

Code  dv.  Proc  §8  318,  319,  provide  that 
no  action  arisins  oat  of  title  to  real  property 
can  be  maintained,  unless  plaintiff  or  his  pred- 
ecessor in  title  was  seized  or  possessed  of  the 
property  within  five  years  before  the  commence- 
ment of  the  action.  Section  323  provides  that 
for  the  purpose  of  constituting  an  adverse 
possession  by  a  po-son  claiming  title  fouaded 
npon  a  written  instrumoit^and  is  deemed  to 
have  been  possessed:  (1)  Where  It  has  been 
usually  cultivated  or  unproved;  (2)  where  it 
bas  been  protected  by  a  substantial  inclosarcw 
In  an  action  to  quiet  title,  brought  in  1901, 
it  appeared  that  defendant  and  his  predecessors 
had  claimed  title  under  a  written  instrument 
since  1882,  had  paid  taxes  since  that  time,  had 
inclosed  the  proper^  with  other  adjoining  prc^ 
erty  by  a  substantial  fence,  had  cultivated  the 
same  by  a  lessee  for  a  time,  had  constructed 
a  dwelling  house  thereon  and  lived  in  it  for 
some  years,  had  held  It  for  sale  aa  town  lots, 
and  goterally  exercised  acts  of  ownmhip 
during  the  whole  period.  Held,  that  plsintifE^ 
action  was  barred  by  limitations. 

2.  Sahb— Inoiabube  or  liAno. 

Under  Code  Civ.  Proc.  i  323,  snbd.  2, 
providing  that,  for  tbe  purpose  of  constituting 
an  adverse  possession  by  any  person  claiming 
a  title  founded  upon  a  written  instrument, 
land  Is  deemed  to  have  been  posse£»ed  where 
it  has  been  protected  by  a  autwtnntial  Inclosure, 
it  Is  not  necessary  that  the  particular  pr«tusee 
claimed  by  adverse  possession  be  segregated  and 
protected  by  a  separate  fence ;  but  it  is  sufli- 
cient  if  such  premises  be  included  within  an 
Inclosure  together  with  other  lands  hdd  by  Uk 
claimant  under  a  daim  of  title. 
8.  Same— OoRTiinnTT  of  PossBseioir— Ihteb- 

BUFTION. 

The  conveyance  of  land  by  one  In  adverse 
possession  under  color  of  title  and  the  fallore 
of  the  grantee  to  enter  into  physical  possession 
of  the  land  for  a  year  after  the  conveyance 
does  not  constitute  an  interniptioh  of  the  con- 
tinuity of  possession,  in  the  absence  of  any 
physical  abandonment  of  possession,  and  where 
the  claim  of  those  in  adverse  possession  is 
indicated  by  a  substantial  inclosure  of  the  land 
and  the  withholding  o£  posaesdon  Crou  tbe 
rest  of  the  world. 
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Department  L  Appeal  from  Superior 
Conrt,  Kera  County ;  3.  W.  Uahon,  Judge. 

Action  br  O.  A.  Botsford  a^alnBt  A.  P. 
Brrand  and  another.  From  a  Judgment  for 
defendants,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Charles  O.  Lamberaon,  for  appellant 
Houghton  ft  Houghton  and  EL  3.  Bmmon^ 
for  reapondentB. 

AlfGELLOTTI,  J.  This  1»  an  action  to 
quiet  title.  Defendants  had  Judgment,  and 
plaintiff  appeals  from  such  Judgment  and  an 
order  denying  his  motion  for  a  new  trial. 
The  trial  court  found  that  plaintiff's  cause 
of  action  is  barred  by  the  proTlslons  of  sec- 
tion 318  and  819,  Code  of  Civil  Procedure. 
The  only  point  made  by  appellant  upon  this 
appeal  is  that  the  evidence  waa  insufficient 
to  sustain  these  Qndlngs. 

The  property  In  coutroTersy  is  a  block  of 
land  in  the  city  of  Bakersfleid,  described  as 
block  269,  and  formerly  known  as  "Block 
2  N.  B.  S  B."  Title  thereto  has  been  con- 
tinuously claimed  by  defendants  and  their 
predecessors  ever  since  April,  1882,  under, 
and  by  virtue  of,  a  written  Instrument  ex- 
ecuted at  that  time,  purporting  to  convey 
the  premises  to  Charles  Lux.  Lux  convejed 
a  half  interest  therein  to  Henry  Miller.  Mil- 
ler and  Lux,  in  the  spring  of  1883,  inclosed 
the  property,  with  other  adjoining  property 
bold  by  them,  constructing  a  substantial  fence 
on  the  north,  south,  and  west  sides,  which, 
with  fences  surrounding  the  remainder  of 
the  property  held  by  them,  entirely  Inclosed 
and  protected  the  property  In  controversy. 
Until  March  26. 1887,  Miller  and  Lux  conUnued 
to  so  bold  possession  of  the  property,  claim- 
ing to  own  It  as  aforesaid.  The  erldence 
warrants  the  Inference  that,  during  all  of 
Bald  time,  it  was  to  some  extent  used  for 
the  cultivation  of  com  by  a  Chinaman,  under 
lease  from  Miller  and  Lux.  On  March  25. 
18S7,  Miller  and  Lux,  for  the  expressed  con- 
sideration of  $1,D00,  executed  a  conveyance 
of  this  block  to  one  Seldt.  Seidt  refused  to 
allow  the  property  to  be  further  occupied  by 
the  Chinaman,  and  did  not  himself  personally 
occupy  It  or  do  any  work  thereon  for  about 
a  year.  During  all  of  this  time  it  continued 
to  be  Inclosed,  with  the  other  property  of 
Miller  and  Lux,  by  the  fence  already  spoken 
of,  but  BO  far  as  appears,  was  not  used  In 
any  way.  According  to  the  plan  of  the  cl^, 
tbe  block  was  bounded  on  the  east  by  O 
street,  which  had  never  been  opened.  In  tbe 
spring  of  ttie  year  1888,  Seldt  removed  the 
porOone  of  the  north  aiid  south  fences  tiiat 
wwe  on  such  street  and  thus  opened  the 
street  onr  the  east  side  of  the  Vlodk.  This 
left  tbe  east  side  of  the  block  open,  and  he 
did  not  construct  any  fence  on  the  east  line. 
At  the  same  time,  however,  be  cleared  some 
bmsta  and  trees  from  tbe  land,  and  leveled 
up  a  ditch  running  across  It  He  then  con- 
structed a  dwelling  bouse  on  the  block.  The 
land,  according  to  tbs  map  of  the  dtr.  Is 
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laid  off  in  eight  lots,  and  this  house  was 
built  on  lot  4.  Whether  there  was  sny  map 
or  plan  showing  such  lots  prior  to  November/ 
1888,  does  not  appear.  In  Novembor,  1888, 
be  sold  said  lot  4  to  defendant  Smith,  who 
resided  thereon  until  the  year  1901,  when  tbe 
house  was  destroyed  by  fire.  The  remain- 
der of  the  property  Seidt  continued  to  use  to 
the  extent  that  town  property  purchased  to 
hold  and  sell  as  town  lots  Is  ordinarily  used, 
until  he  sold  ttie  remainder  of  tbe  land  In 
1896.  He  grubbed  out  the  blodc,  cleared  off 
tbe  brush  and  trees,  did  scnnethliig  In  connec* 
tlon  with  keeping  qp  the  tenceB,  and  had  a 
man  living  on  It  for  over  a  year.  His  gran- 
tees and  their  snccesBWs  continued  to  treat 
the  prop^ty  In  the  same  way,  nntll  finally 
several  bouses  were  constructed  by  them  on 
tbe  land.  There  was  never  any  pretense  of 
IntOTfttmce  wll^  such  possession  as  was  had 
by  dtfendants  and  their  predecessors  until. 
In  the  fall  of  1901,  this  action  was  com- 
menced. Defendants  and  their  grantors  have 
paid  all  taxes  levied  on  said  property  ever 
since  tbe  year  1882.  These  facts  fully  war* 
ranted  the  trial  conrt  in  holding  that  there 
was  such  an  adverse  possessbm  of  the  land 
by  defendants'  predecessors  for  five  years, 
commencing  In  the  spring  of  1888,  as  would 
bar  plaintiff's  action. 

There  can  be  no  question  that  a  snffldent 
adverse  possession  was  initiated  by  Miller 
and  Lux  Under  a  claim  of  title,  founded  on 
a  written  Instrument,  In  tiie  spring  of  1883, 
and  continued  by  them  until  March  2B,  1887. 
Not  only  did  the  evidence  warrant  tbe  trial 
conrt  In  holding  that  tbe  blodc  was  cnltivated 
and  a  crop  of  com  raised  thereon  every  year 
by  their  tenant  during  the  whole  of  said 
period  (Code  av.  Proc.  t  828.  snbd.  1) ;  but 
it  was  also  during  the  whole  of  said  time 
protected  1^  a  substantial  Inclosur&  Subdi- 
vision 2  of  same  section,  miere  Is  nothing 
in  the  point  made  by  appellant  that  the  par- 
ticular land  In  controversy  was  not  so  pro- 
tected, because  it  was  not  s^iarately  entire- 
ly Inclosed  by  a  fence,  but  was  contained  In 
an  Inclonnre  with  other  lands  <m  the  east  also 
held  by  Miller  and  Lux  under  dalm  of  tltl& 
There  could  be  no  good  reason  for  requiring 
the.  claimant  to  subdMde  tbe  land  dalmed, 
and  make  sublnelosnies  therein,  and  no  such 
requir«nent  is  evidenced  by  tbe  statute.  The 
precise  point  appears  to  have  been  decided 
against  the  contention  of  appellant  In  Hall 
V.  Qlttings,  2  Har.  &  3.  <Md.)  380,  and  was 
not  Involved  In  any  of  the  cases  cited  by  him. 
It  Is.  of  course,  true,  that  the  adverse  posses- 
sion must  be  continuous  for  tbe  full  period 
of  five  yeara^  and  it  Is  urged  that  the  con- 
tinuity was  broken  when  Miller  and  Lux 
made  tbe  conveyance  to  Seldt  on  March  2S, 
1887,  and  Seldt  did  not  for  one  year  openly 
do  any  act  indicating  that  he  had  tak«i 
physical  possession  of  the  land.  It  Is  said 
that  by  the  mere  making  of  sucb  conveyance. 
Miller  and  Lux  entirely  abandoned  their  pos- 
session, and  tbat  Seldt  did  not  at  once  take 
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possession,  and  that  tbe  running  of  the  stat- 
ute was  therefore  Interrupted,  and  that  It 
follows,  under  the  well-settled  rule  as  to  the 
effect  of  an  Intermptlon  of  such  possession, 
that  the  possession  of  the  true  owner  con- 
structively lutervened  and  rendered  all  previ- 
ous possession  invalid.  It  must  be  borne  In 
mind  that  during  this  year  there  was  no 
visible  abandonment  of  possession.  Tbe  land 
in  controversy  continued  to  be  protected  with 
the  lands  on  the  east  still  claimed  by  Miller 
and  Lux,  by  a  substantial  Inclosure.  The 
notice  as  to  an  adverse  claim  to  this  land, 
and  actual,  open,  and  exclusive  poseession 
thereof  by  such  adverse  claimant,  was  the 
same  in  effect  after  as  before  the  deed. 

Under  the  facts  of  this  case  we  are  of  tbe 
opinion  that  there  was  no  Interruption  of  the 
possession.  The  contention  of  plaintiff  in 
this  regard  is  based  solely  upon  the  execution 
of  the  deed  by  Miller  and  Lux  to  Seldt 
There  was  not  tbe  slightest  evidence  of  any 
Intention  on  tbe  part  of  Miller  and  Lux  to 
abandon  the  actual  possession  held  by  them 
for  four  years,  except  in  so  far  as  their  deed 
Indicated  their  intention  to  yield  that  pos- 
seesion  to  their  grantee  for  a  valuable  con* 
Bideration.  By  such  deed  they  simply  trans- 
ferred their  claim  of  title  and  whatever  right 
of  possession  they  had  to  such  grantee,  and 
If  actual  possession  of  the  land  was  not  at 
once  personally  taken  by  Seldt  under  his 
deed.  It  continued  to  be  held  by  Miller  and 
Lux  for  him,  and  as  his  agents,  for  tbe  land 
certainly  continued  to  be  openly  and  notori- 
ously withheld  from  all  others  In  tbe  same 
manner  that  It  had  previously  been  withheld, 
and  It  Is  very  clear  that  there  was  no  inten- 
tion on  the  part  of  Seldt  to  abandon  ttie 
property  he  had  purchased.  No  particular 
formality  was  necessary  for  the  transfer  of 
possession  to  Seldt,  or  tbe  talcing  of  posses- 
sion by  him,  and  It  was  not  essential  to  a 
continuance  of  the  already  inaugurated  and 
maintained  possession  that  he  should  at  once 
personally  go  upon  the  land,  or  perform  any 
act  of  occupancy  thereon.-  If  his  subsequent 
acts  in  regard  to  the  property,  taking  into 
consideration  the  nature  and  condition  of  the 
property,  and  the  uses  to  which  it  was  adapt- 
ed, were  such  as  to  Indicate  a  continuously 
existing  intention  to  retain  possession  of  the 
property,  that  ,fact,  coupled  with  the  fact 
of  possession  actually  and  notoriously  with- 
held from  all  others  except  his  grantors.  Is 
Buflicient  to  show  a  continuance  In  him  of 
the  possession  previously  held  under  the 
claim  of  title  by  his  grantors.  There  can  be 
no  question  that,  taking  into  consideration 
tbe  nature  and  condition  of  this  property, 
the  uses  to  which  it  was  adapted,  and  the 
purposes  for  which  Seldt  acquired  it,  the  evi- 
dence warranted  a  conclusion  that  tbe  subse- 
quent conduct  of  Seldt  was  such  as  to  show 
a  continued  exIstlDg  intent  to  retain  posses- 
sion. It  is  said  In  1  Oyc,  at  page  1021,  and 
the  statement  is  amply  sustained  by  author- 
ities th^e  cited:   "Periods  of  vacancy  In- 


cident to  or  occasioned  by  diange  of  posses- 
sion, or  by  tbe  substitution  of  one  tenant 
for  another,  and  which  are  not  of  longer 
duration  than  Is  reasonable,  in  view  of  the 
character  of  the  land  and  the  usee  to  which 
it  Is  adapted  and  devoted,  do  not  constitate 
Interruptions  of  possession,  destroying  Ita 
continuity  in  l^al  contemplation,  when  there 
Is  no  intention  to  abandon  the  possession. 
They  are  but  Inddento  of  that  contlnaons 
possession  wblcb  the  land,  Inbo-tfitly.  and 
In  relation  to  the  manner  of  its  use,  admits 
of.  This  rule  proceeds  upon  the  theory  that 
notwithstanding  such  Interruptions  of  actiia> 
occupancy,  there  is  In  fact  no  actual  inter- 
ruption of  Bnch  acts  of  possession  as  the  land 
Is  reasonably  susceptible  of." 

There  was  ample  evidence  to  warrant  tbe 
court  in  holding  that  tbe  adverse  poesesslon 
continued  for  the  full  period  of  five  years. 
Whatever  doubt  there  may  be  as  to  tbe  pre- 
cise time  in  tbe  spring  of  188S  when  Seldt 
commenced  doing  work  on  and  abont  tbe 
land,  the  evidence  as  to  what  was  done  by 
him  in  tbe  way  of  opening  O  street  on  tbe 
east  side,  clearing  the  land  of  Its  Incumbent 
growth,  leveling  tbe  ditch  on  tbe  same  and 
the  construction  of  a  house  on  a  portion 
thereof,  was  sufficient  to  show,  considering 
the  nature  of  the  properly,  a  continuous  ad- 
verse possession  of  the  whole  blodc,  extend- 
ing beyond  the  five  years  commencing  with 
tbe  "spring"  of  1883. 

The  Judgment  and  order  are  affirmed. 

We  concur:   BHAW,  J. ;  MdTABLAND,  J. 


TRASK  V.  PEOPLE. 
(Snpreme  Court  of  GoloEado.  Dec  4,  19(Ki.) 

Indictment  and  Infobiutior— Dcpucitt— 

Separate  Offenses. 

Mills'  Ann*  St.  S  1439,  requires  offenses  to 
t>e  prosecuted  as  prescribed  by  statute,  and 
section  1462  provides  that,  when  there  are 
several  charges  against  any  perww  for  the  same 
act  or  for  connected  acts  which  may  be  prop- 
erly joined^  tbe  whole  may  be  joined  in  one 
indictment  m  separate  counts.  An  informatipo, 
containing  but  one  count,  charged  defendant 
with  larceny  as  a  bailee  of  certain  household 
articles,  clothes,  a  dinmond  ring,  and  money. 
The  state's  evidence  showed  that  the  varions 
articles  specked  were  delivered  to  defendant  at 
different  times  and  for  different  purposes. 
Held,  that  the  offenses  charged  in  the  informa' 
tion  were  separate  and  distinct,  and  the  court 
should  have  quashed  the  information  on  moUoft 
interposed  at  the  close  of  the  state's  ease. 

Steele,  J.,  dissenting. 

In  Banc.  Error  to  District  Court,  El  Paso- 
County ;  Robert  E.  Lewis,  Judge. 

Harlan  Trask  was  convicted  of  larceny,, 
and  brings  error.  Reversed. 

Goddard  &  Warner,  McAllister  ft  Qandy, 
and  N.  M.  Campbell,  for  plaintiff  in  error. 
N.  0.  Miller,  Atty.  Gen.,  and  L  B.  Melville^ 
.Vast  Atty.  Qea.,  for  the  Peoi>le. 

MAXWELL,  J.  Plaintiff  In  error  was  con- 
victed of  larceny  as  bailee  and  ssnteneed  to  a 
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term  of  not  less  than  seven  or  more  than  eight 
years  In  the  penitentiary.  The  Information  up- 
on which  be  was  tried  and  coDvicted  contain- 
ed one  cotint,  and  was  as  follows:  "Henry 
Trowbridge,  district  attorney  within  and  for 
the  Fourth  Judicial  district  of  the  state  of 
Colorado,  In  the  county  of  El  Paso,  in  the 
state  aforesaid,  In  the  name  and  by  the  au- 
thority of  the  people  of  the  state  of  Colorado, 
Informs  the  court  that  Harlan  Trasb,  on 
the  6th  day  of  April.  A.  D.  1903,  at  the  said 
county  of  EI  Paso,  being  then  and  tiiere  the 
bailee  of  (here  follows  a  description  of  cer- 
tain household  articles,  t^Iothes,  Including  a 
white  dress  and  blade  hat,  a  diamond  ring, 
and  certain  moneys,  stating  the  value  there- 
of), all  of  said  property  being  then  and  there 
the  personal  proper^  of  one  Mrs.  A.  L. 
Brown  and  having  been  theretofore  delivered 
to  him,  the  said  Harlan  Trasb,  by  her,  the 
said  Mrs.  A.  L.  Brown,  did  then  and  there 
fraudulently  and  feloniously  steal,  take,  and 
carry  away  and  convert  said  property  to  his 
own  use,  with  Intent  to  steal  the  same,  con- 
trary to  the  form  of  the  statute  In  snch  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  said  the  people  of  the  state 
of  Colorada"  Elgbty-flve  assignments  of  er- 
ror are  presented,  many  of  which  are  based 
upon  exceptions  reserved  to  the  rulings  of  the 
court  In  the  admission  and  rejection  of  evi- 
dence. In  the  printed  briefs  and  at  the  oral 
argnm«it  six  propositions  presented  by  coun- 
■el  are  relied  upon  to  rev^e  tbe  Judgment 
This  discussion  will  be  limited  to  this  one 
proposition  presented  by  counsel :  (3)  Sever- 
al offenses  charged  In  one  count"  With  def- 
erence to  eminent  counsel  representing  plain- 
tUF  In  error,  we  are  constrained  to  state  that 
a  more  accurate  statement  of  tfaeir  position, 
as  shown  by  their  argument  upon  this  prop- 
osition, would  be  that  it  appeared  from  the 
evidence  at  the  trial  that  defendant  was  be- 
ing tried  for  more  than  one  separate  and  dis- 
tinct crime,  and  upon  this  statement  we  will 
consider  the  record. 

The  information  charged  that  plaintiff  In 
error  on  April  6,  1903,  being  bailee  of  all 
the  articles  mentioned  in  tbe  information, 
by  one  act,  did  convert  them,  etc.  For  the 
purposes  of  this  discussion  the  articles  de- 
scribed in  the  Information  will  be  divided  In- 
to Umr  classes:  (1)  Household  articles  and 
clothes;  (2)  a  white  dress  and  black  hat;  (3) 
a  diamond  ring;  (4)  certain  moneys.  The  evl- 
dence  of  the  prosecution  was  to  the  follow- 
ing general  effect :  That  the  household  goods 
and  clothes  were  delivered  April  4,  1903,  for 
saffr-ke^ing;  that  tbe  white  dress  and  black 
hat  were  delivered  about  April  15th  under 
a  separate  bailment,  not  for  safe-keeping,  but 
for  delivery  to  one  Wilbur;  tbat  the  diamond 
ring  was  delivered  about  April  14th  for  tbe 
purpose  of  pawning  and  raising  money  for 
the  use  ot  the  prosecuting  witness;  that  cer- 
tain moneys  were  delivered  about  April  20th 
for  tiie  purpose  of  safe-keeping,  and  for  the 
payiiient  ot  Hie  ezpenaes  of  a  trip  ot  the  pn» 


ecutlng  witness  to  Kansas  City — all  of  the 
foregoing  deliveries  having  been  made  to 
plaintiff  in  error  by  the  prosecuting  witness 
To  the  introduction  of  all  testimony  relating 
to  the  white  dress  and  black  hat,  the  dia- 
mond ring,  and  the  certain  moneys,  counsel 
for  plaintiff  In  error  objected,  assigning  as 
grounds  of  objection  that  the  same  was  in- 
competent, and  that  It  appeared  tbat  such  tes- 
timony related  to  other,  separate,  and  dis- 
tinct transactions.  At  tbe  close  of  the  state's 
case  counsel  for  plaintiff  in  error  moved  to 
quash  the  Information,  and  for  an  Instructloc 
to  the  jury  to  return  a  verdict  In  favor  of 
the  defendant,  upon  the  grounds  that  It  ap- 
peared from  the  evidence  that  several  dis- 
tinct transactions  had  been  embodied  in  the 
one  count  of  the  Information  and  tbat  the  In- 
formation was  bad  for  duplicity,  and  that 
it  appeared  from  the  evidence  that  the  de- 
fendant was  now  on  trial  for  more  than  one 
violation  of  law,  involving  separate  and  dis- 
tinct transactions.  In  this  motion  particular 
attention  was  called  to  the  evidence  relating 
to  the  white  dress  and  black  hat  and  the  dia- 
mond ring.  At  the  close  of  all  tbe  testimony 
counsel  for  plaintiff  In  error  requested  an  In- 
struction to  tbe  jury  to  return  a  verdict  of 
not  guilty,  also  Instructions  to  entirely  disre- 
gard all  testimony  as  to  tbe  certain  monegra, 
the  diamond  ring,  and  the  white  dress  and 
black  bat,  all  of  which  requests  were  refused. 
Throughout  the  trial  counsel  for  plalotlfl  Id 
error,  even  to  the  point  of  ax>pearlng  contu- 
macious, sought  to  protect  his  client,  along 
the  lines  indicated,  by  objections  to  tbe  tes- 
timony, by  tbe  motion  to  quash,  the  request 
for  a  verdict,  and  by  tbe  requests  for  Instruo- 
tlons,  and  at  all  times  was  met  by  adverse 
rulings  of  the  court,  to  which  rulings  excep- 
tion were  duly  preserved. 

It  Is  beyond  question  tbat  the  evldoice  ob- 
jected to  disclosed  that  there  were  several 
separate  and  distinct  bailment  for  different 
purposes,  and  tbat  as  many  separate  and  dis- 
tinct conversions  with  Intent  to  steal  bad 
been  committed,  and,  as  conversion  with  in- 
tent to  steal  Is  the  gravamen  of  the  crime 
of  larceny  as  bailee,  It  is  clear  that  tbe  plain- 
tiff in  error,  upon  an  Information  charging 
one  offense,  under  the  mllngs  of  the  court, 
was  forced  to  stand  trial  for  several  separate 
and  distinct  offenses.  That  tbe  trial  court 
Anally  became  convinced  of  this  fact  la  mani- 
fest from  an  Instruction  given  to  the  jury, 
wherein  It  was  charged  that  In  no  event 
could  the  defendant  be  found  guilty  for 
failure  to  turn  over  to  one  Bernard  certain 
household  furniture,  for  failure  to  turn  over 
to  ..Ubur  the  effects  turned  over  by  Mrs. 
Brown  to  plaintiff  in  error  for  that  purpose, 
meaning  thereby  the  white  dress  and  black 
bat,  or  for  failure  to  turn  over  the  c«taln 
moneys.  In  White  v.  People,  8  Colo.  Apii. 
289,  45  Pac.  539.  the  information  consisted  of 
three  counts.  The  first  charged  defendant 
with  larceny  March  1.  1893,  of  two  head  ot 
neat  cattle  the  jivopertar  of  Emanuel  0.  Toiler 
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The  second  cbarged  larceny  by  the  defend- 
flttt  May  20,  1893»  ot  ^gbt  bead  of  neat  cat- 
tle tbe  property  of  Smannel  O.  Tolle.  Tbe 
tfa^  cbarged  larceny  by  tbe  defendant  July 
if  1803,  of  eif^t  bead  ot  neat  cattle,  tbe  pn^ 
wty  of  Sbnannel  O.  Tolle.  It  appears  from 
a  Btatemmt  In  flie  <^)Inlon  tbat  tbe  defend- 
ant was  tried  upon  tbe  second  and  third 
counts  only,  fonnd  gollty  upon  both  connts, 
and  the  court  adjudged  a  separate  ponlsh- 
moit  upon  each  count  Judge  Thomson  said 
(at  page  298  of  8  Colo.  Ai^,  at  page  640  of 
45  Pac.) :  "The  authorities  are  practically 
onanUttons  tbat  it  Is  Improper  to  Include  dis- 
tinct oflFenaee  In  tiie  same  Indictment;  and 
Qiat  either  in  the  case  of  duplicity,  or  of 
misjoinder  of  counts,  if  objection  Is  made 
In  apt  time,  the  court  will  In  the  one  case 
quash  the  indictment,  and  In  tbe  other  com* 
pel  the  prosecntor  to  elect  on  which  count  be 
wiU  proceed;  but  that  neither  duplicity  nm 
misjoinder  is  a  ground  for  arrest  of  Judgment 
[cited  authorities].  It  may  not  appear  upon 
tbe  face  of  the  indictment  whether  tbe  oflCen- 
ses  charged  are  or  are  not  distinct  Tbe  same 
crime  may  be  charged  as  having  been  commit- 
ted at  different  times,  or  ttie  language  of 
the  !ndlctm«it  whether  the  offenses  cbar- 
ged are  or  are  not  distinct  The  same  crime 
may  be  diarged  as  having  been  committed 
at  different  times,  or  tbe  language  of  the 
Indictment  may  be  such  tiiat  it  appears  to 
diarge  separate  offaises;  but  the  several 
connts  may  nerwtheleaa  relate  to  tbe  same 
transaction,  and  It  may  thertfore  be  impos- 
sible to  determine,  before  tbe  evidence  is  in, 
wbetber  tbe  prisoner  Is  being  prosecuted  for 
one  offense  or  for  several  unconnected  of- 
fenses, so  tbat  a  motion  before  trial  might 
properly  be  disallowed;  but  whenever  it 
does  appear  tbat  dlflferent  transactions  are 
combined,  the  objection  is  In  order.  *  •  • 
Now,  the  very  fact  of  tbe  prosecution  of  a 
prisoner  at  one  time  for  several  different 
crimes  must  have  a  tendency  to  prejudice 
the  Jury  against  blm.  He  Is  presented  to 
them,  not  as  charged  with  the  commission  of 
one  offense,  but  as  a  habitual  criminal,  and 
■0  an  lmpr«fsion  may  be  produced  upon 
than,  unfavorable  to  bim,  difficult  to  remove, 
and  which  has  a  tendency  to  make  his  con- 
viction easy.**  We  are  not  In  accord  with 
tbat  portion  of  the  oplniim  Just  quoted  from 
wbldi  announces  that  It  is  tbe  duty  of  the 
court  to  interpose  for  the  protection  of  tbe 
detoidant,  without  motlcm  from  him. 

In  the  case'  in  band  It  is  not  necessary  to 
take  sncb  position,  as  counsel  for  plaintiff 
in  error,  at  all  stages  of  tbe  trial,  by  every 
possible  means,  except  possibly,  a  motion 
to  compel  tbe  state  to  elect  objected  to  and 
moved  tbe  court  to  exclude  and  take  from 
the  consideration  of  the  Jury  tbe  objection- 
able evidence,  the  force  and  effect  of  which 
was  to  compel  the  prosecution  to  elect  upon 
which  defense  It  would  proceed.  The  fol- 
lowing authorities  su[)|>ort  the  doctrine  an- 
nounced by  Judge  Tbomson  In  tiie  White 


Case,  Buiva:  Helneman  State,  22  Tex. 
App.  44,  2  8.  W.  619:  State  T.  Well,  89  Ind. 
286;  Joslyn  v.  State,  128  Ind.  101.  27  M.  E. 
482.  26  Am.  St  Sep.  426;  Edelboff  t.  States 
6  Wyo.  19,  86  Pac;  627.  The  foUowIns  sec- 
tlons  of  tbe  Criminal  Code  of  t3ds  state  war^ 
rant  tiie  statemrat  tbat  in  view  of  the  testi- 
mony allowed  to  be  Introduced  on  behalf  of 
tbe  state,  ovw  the  objection  of  plalntiir  in 
wror,  this  proceeding  was  unautiiorlxed: 
"AO  offenses  herehi  defined  Shall  be  prose- 
cuted and  punished  as  herein  prescribed,  and 
not  otherwise."  1  .UUIs'  Ann.  St  |  1439; 
"Whenever  there  are  or  shall  be  several 
charges  against  any  person  or  persons  tor 
tbe  same  act  or  transaction,  or  for  one  or 
more  acts  or  transactlona  connected  together, 
at  for  one  m  more  acts  or  tranaactlc»s  of 
the  same  class  of  crimes  or'offense%  wbldi 
may  be  properly  Joined,  instead  of  having 
several  Indletmrats  tbe  whole  may  be  Joined 
In  one  indictment  In  separate  counts,  and  if 
two  or  more  Indictments  are  fonnd  in  such 
cases  the  court  may  order  them  consoli- 
dated." 1  Mills*  Ann.  St  i  1452.  If  tbe  ac- 
tions fa  transactions  covered  by  tbe  informa- 
tlon  In  this  case  were  so  connected  together 
as  to  bring  them  within  the  provisions  <tf 
the  last-above  quoted  section  of  the  Criminal 
Code,  tbs  same  should  have  been  chained  in 
separate  counts  of  the  Information.  If,  on 
the  other  hand,  th^  were  s^arate,  distinct 
and  disconnected  acts  and  transactions,  they 
Should  have  beoi  cbarged  In  separate  and 
distinct  informations  or  Indictments. 

The  Attorney  General  practically  concedes 
tbe  correctness  of  tbe  proposition  contended 
for  by  plaintiff  In  error,  but  urges  tbat  prop- 
er objection  was  not  made  at  the  trial.  We 
quote  from  his  brief:  "It  is  undoubtedly 
true  tbat  but  one  offense  can  be  included  In  a 
single  count  but  In  tbe  case  at  bar  such 
fact  could  not  be  determined  on  tbe  face  of 
the  Information,  nor  at  the  time  tbat  tbe 
evidence  was  objected  to  by  the  defendant 
conld  the  court  determine  which  evidence 
should  be  received  and  which  rejected,  and, 
as  there  was  no  motion  made,  at  any  time, 
requiring  the  prosecution  to  elect  upon  which 
of  these  charges  it  would  rely,  nor  any  mo- 
tion made  to  take  the  evidence  of  other  facts 
from  the  Jury,  counsel  are  not  now  in  posi- 
tion to  complain."  If  we  understand  the 
above.  It  seems  to  mean  that  one  may  be 
placed  upon  trial  under  an  Information  simi- 
lar to  the  one  in  this  case,  evidence  Intro- 
duced of  a  number  of  separate  and  distinct 
acts  and  transactions,  offenses  under  tbe 
law,  and  at  tbe  cloee  of  tbe  testimony  tbe 
court  may,  sua  sponte.  determine  which  one 
of  tbe  several  separate  and  distinct  crimes 
charged  has,  In  its  judgment,  been  proven, 
and  by  Instruction  submit  that  crime  only  to 
the  determination  of  the  jury.  Tlie  mere 
statement  of  tbe  prox>ositIon  carries  with  It 
Its  own  refutation.  White  v.  People,  supra, 
Is  a  complete  answer  to  this  contention.  Fur- 
thermore^ the  position  of  the  Attorn^ 
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eral  la  not  supported  by  the  record,  for  the 
reason  that  InstructlonB  to  tbe  Jury  were 
requested  entirely  ellmlnatlDg  from  their 
GonaideratloD  all  teatlmony  relatii^  to  tbe 
wblte  dress  and  black  hat,  the  diamond  rlns, 
and  tbe  certain  moneys,  tbe  object  and  Intent 
of  wtalcb  requests  was  to  take  from  tbe  Jury 
all  evidence  relating  to  tbe  separate  and  dis- 
tinct offenses.  All  of  tbese  requests  were  re- 
fused. 

Mitchell  T.  People.  24  Goto.  632.  62  Pac. 
671,  Is  cited  by  tbe  Attorney  General  In  sap- 
port  of  bis  position,  and  tbis  quotatlim  made 
therefrom:  "Tbe  evidence  of  different  acts 
was  not  objected  to,  nor  was  any  motion 
made  requiring  the  prosecution  to  elect  upon 
wblcb  of  them  it  would  rely  for  conrlction. 
Ciounsel  are  nojt  in  a  position  to  now  com- 
plain that  an  actual  election  waa  not  made, 
and  that  testimony  as  to  mwe  than  one 
offense  was  permitted  to  go  to  tbe  Jury." 
In  the  case  under  conslderatioD  tbe  evidence 
of  different  acts^  transactloos.  and  (Menses 
was  objected  to  at  the  time  of  its  Introduc- 
tion. At  the  close  of  the  state's  case  motion 
to  quash  tbe  Information  was  interposed  ap- 
on  the  ground  that  the  evidence  disclosed 
that  several  distinct  transactions  had  been 
embodied  In  one  comit  of  the  Information, 
and,  fnrthwmore,  at  tbe  dose  of  all  tbe  testi- 
mony requests  were  made  for  Instructions  to 
the  Jury  to  disregard  all  objectionable  tostl- 
mony  for  any  purpose  whatever,  all  of  which 
were  ruled  against  plaintiff  In  error,  so  that 
upon  the  record  here  presented  tbe  case  dted 
is  not  in  point  There  is  nothliv  in  this 
opinion  contrary  to  the  rule  ^t  mere  non- 
direction  by  the  court  is  not  ground  for  a 
reversal,  unless  specific  instrnctions,  good  in 
point  of  law,  are  requested  and>  refused;  an- 
nounced by  this  court  In  Brown  t.  People. 
20  C!olo.  161,  36  Pac.  1040,  and  approved  in 
Mow  V.  People,  81  Oolo.  851,  72  Pac  1069. 
Tbe  fundamental  error  committed  by  the 
court  was  the  adverse  ruling  upon  the  mo- 
tion to  guadi  the  infwmatlon  Interposed  at 
tbe  close  of  the  states  caae,  at  wbteh  time  It 
appeared  from  the  evidence  that  several  of- 
fenseB  had  been  charged  in  one  count 

It  is  also  urged  by  tbe  Attorney  General 
tbat  as  soon  as  the  fact  that  teatlmony  as  to 
more  than  one  separate  offense  bad  been  ad- 
mitted, the  court  of  Its  own  moti<m  Instructed 
tiie  Jury  In  that  regard  as  fbllows:  "Instruc- 
Hxai  No.  4.  In  no  event  can  the  defendant  be 
found  gull^  In  this  case  for  failure  on  his 
part  to  deliver  the  furniture  In  tbe  bouse  to 
George  Bernard,  nor  for  failure  to  deliw 
any  of  tibe  effects  turned  over  to  him  1^  Mra. 
Brown  to  tbe  witness  Wilbur,  nor  for  failure, 
If  any,  to  account  to  and  turn  over  to  Mra 
Brown  any  moneys  at  Kansas  City;  but  tbese 
transactions  may  be  considered  by  you  for 
the  purpose  of  raplalning  and  throwing  light 
on  tbe  Inquiry  as  to  what  was  the  Intent  of 
tbe  defendant  in  retaining  tbe  peraonal  prop- 
erty motioned  in  Instruction  Xo.  1,  or  so 
much  thereof  as  may  be  retained  and  to  aid 


yon  in  deciding  whether  <n-  not  the  defendant 
feloniously  converted  said  property  to  bis 
own  use,  with  Intoit  to  steal  tbe  same."  It 
la  needless  to  say  that  this  instruction  was 
not  given  to  the  Jury  until  tbe  dose  of  tbe 
testimony.  In  none  of  the  rulings  upon  the 
objections  to  tbe  Introduction  of  testimony 
as  to  B^arate  and  distinct  offenses  was  It  in- 
timated that  such  teatlmony  was  admitted 
solely  for  tbe  purpose  of  proving  the  Intent 
of  plaintiff  in  error.  It  Is  said  that  tbe  char- 
act»  of  evidence  objected  to  la  within  the 
rule  announced  by  this  conrt  In  Housh  v. 
People^  24  Cola  262-264.  60  Pac.  1036,  and 
COiIpman  v.  People,  24  Colo.  S20^S&,  62  Pac. 
677.  Tbe  role  announced  !n  tbe  cases  dted 
relates  to  evidence  of  an  entirely  different 
diaracter  from  tbe  evidence  admitted  In  tbe 
cue  under  conslderatltm,  In  that  the  evidence 
there  admitted  was  of  offenses  other  than 
the  one  complained  of.  The  evidence  here 
objected  to  was  not  of  an  offense  other  than 
tbe  one  charged,  but  was  <tf  substantive  et- 
fenses  of  which  defendant  was  chained  by 
tbe  Information,  and  for  which  be  was  then 
and  there  on  trial 

That  the  errors  complained  of  were  blgbly 
prejudldal  to  tbe.  plaintiff  In  error  cannot 
admit  of  doubt,  for  wbldi  reason  tiia  Judg- 
ment must  be  revorsed. 

Reversed. 

8TBBLB,  J.,  dissents.  CAMPBELL  and 
OODDABD,  33.,  not  sitting. 


PBBFBIIBSD  ACa  INS.  CO.  v.  FIELDING. 
(Snpreme  Coort  of  Colorado.  Dec.  4,  1906.) 

1.  iNSimANOK  — •  AOOnUEKT  POUOS  —  AOTIOIf  — 

BiTBDEN  OP  Peoor. 

In  an  action  on  an  accident  policy,  bindlnjc 
the  Insarer  to  pay  a  specified  sum  on  ue  death 
of  the  innired  in  consequence  of  external, 
violent,  and  acddental  means,  plalntilf  has  tbe 
harden  of  proving  that  the  death  of  Insured  was 
caused  by  external  violence  and  bf  Euxldental 
means. 

[Bd.  Note. — For  cases  In  point,  see  vol.  28, 
Gent  Dig.  Insurance,  f  1664.] 

2.  Sahx. 

Tbe  burden  of  proof  resting  on  plaintiff, 
In  an  action  cm  an  accident  policy  binding  the 
Insurer  to  pay  a  spedfied  sum  on  the  death 
of  the  Insured  In  eonseqaence  of  external, 
violent  and  acddental  means,  to  show  that 
tbe  death  of  the  insured  was  caused  by  external, 
violent,  and  accidental  means,  is  discharged  on 
his  establishing  the  death  by  unexplained  vio- 
lent external  means. 

[Ed.  Note. — For  cases  in  point  see  vol.  28, 
Cent  Dig.  Insurance.  1  1664.] 

8.  SAHB— EVIDEROS— SumOIBNOT. 

EIvideDce,  in  an  action  on  an  accident 
policy  binding  the  Insurer  to  pay  a  speciBed 
sum  on  the  death  of  the  insured  In  consequence 
of  external,  violent  end  accidental  means,  ex- 
amined, and  ketd  to  warrant  a  finding  that  the 
death  of  the  insured  was  caused  by  violent  az* 
temal,  and  accidental  means. 
4.  Sauk— Pboximate  Cause  of  Death. 

Where,  in  an  action  on  an  accident  policy 
stipulating  that  the  insurer  would  not  be  liable 
for  the  death  of  the  faisared,  except  whm 
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the  death  reBulted  proximately  and  Bolely  from 
accidental  causes,  testimony  which  showed  that 
the  results  which  followed  an  external  injury 
received  by  the  insured  as  its  necessary  con- 
sequence, and  which  would  not  have  taken 
place  had  it  not  been  for  the  injury,  caused 
the  death  of  insured,  was  sufficient  to  warrant 
a  findins  that  the  Injnty  waa  tha  proximate 
and  sole  cause  of  death. 

LBd.  Note^For  cases  tnoolnt,  aet  nA.  28^ 
Cent  Dig;  Inanranoe,  1 

B.  6UmX— FOEFKirOBB     OF  POLICT— FaILUM 

TO  GivK  NoTiCB  or  Accident. 

An  accident  policy  required  the  giving  of 
hnmediate  notice  to  the  insurer  of  any  accident 
on  account  of  which  claim  would  be  made. 
There  was  no  su^estion  of  forfeiture  for  fail- 
ure to  give  the  notice,  but  it  was  provided 
that  on  the  failure  to  famish  proof  of  death 
within  the  time  specified,  the  claim  should 
be  forfeited  to  the  insurer.  Held,  that  the 
failure  to  give  immediate  notice  of  an  accident 
did  not  work  a  forfeiture  of  the  policy. 

[Ed.  Note.~For  cases  in  point,  see  vol.  28, 
Gent  Dig.  Insurance,  H  133^-1336.] 

&  Saicb— Pboof  of  X>eath— Suftioibnot. 

An  Insurer,  in  an  accident  policjr  requiring 
proof  of  deat^  of  insured  within  a  specified 
time,  can  only  require  proofs  of  death  necessary 
to  establish  a  prima  facie  case,  and  cannot 
require  the  affidavits  of  persons  having  personal 
knowledge  of  the  injuries  resulting  in  insured's 
death. 

[Bd.  Note.— For  cases  in  point,  see  2^ 
Gent  INg.  Insurance,  |  1847.] 

7.  Same— Waives. 

Where  an  insurer,  in  an  accident  policy, 
returned  the  preliminary  proofs  of  death  of 
insured  with  the  statcanent  that,  as  neither  of 
the  affiants  liad  personal  knowledge  of  the 
circumstances  connected  with  the  slleged  injury 
and  death  of  insured,  they  did  not  afford  any 
proof  that  the  death  resulted  proximately  and 
solely  from  accidental  causes,  and  thereby  in 
effect  demanded  proofs  which  the  policy  did  not 
require,  It  waived  the  preliminary  proofs  which 
the  policy  called  for. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Gent  Dig.  Insurance,  SI  1380,  1386.] 

8.  Same— Stifui^tzon  as  to  Time  to  Sue— 
Waivbb. 

Where  an  insurer  refused  the  preliminary 
proofs  of  death  of  insured  and  demanded  proof 
which  the  policy  did  not  call  for,  it  waived 
the  right  to  insist  on  the  expiration  of  the 
period  provided  for  in  the  policy,  after  fur- 
nishing preliminary  proofs  of  death,  before  an 
action  could  be  maintained  on  the  policy. 

Appeal  from  District  Court,  Arapahoe 
County;  Booth  M.  Malone,  Judge. 

Action  by  Thomas  Fieldiug,  administrator 
of  William  H.  Emanuel,  deceased,  against 
the  Preferred  Accident  Insarance  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. AfDrmed. 

Sylvester  G.  Williams,  for  appellant  Fred 
W.  Parks  and  Waldron  &  Thompson,  for  ajh 
pellee. 

OABBBBT,  0.  J.  Plaintiff  claimed  that 
tlie  deatli  of  deceased  was  caused  by  Injnrlea 
accidentally  received.  The  flrst  question  we 
shall  consider  is  the  contentiou  on  behalf 
of  counsel  for  the  defendant  that  the  testi- 
mony on  the  part  of  the  plaintiff  failed  to  es- 
tablish that  these  Injuries  were  the  Fesolt  oC 
ao  accident  A  wltnees  testified  that  he  met 


the  deceased  about  5  o'clock  of  the  afternoon 
of  April  10,  1901,  at  a  hotel  in  New  York 
City;  that  they  sat  down  and  talked  about 
half  an  hour;  that  he  felt  badly  over  his 
father's  death,  which  had  recently  occurred, 
but  seemed  In  perfect  health,  and  was  cheer- 
ful over  his  business  prospects;  that  deceased 
left  bim  about  6  o'clock,  saying  that  he  had 
to  meet  his  brothor.  About  10:30  that  eve- 
ning his  brother  found  him  in  bed,  Blck,  at  a 
hotel,  claiming  that  he  was  ill  from  natural 
causes.  His  brother  slept  that  night  In 
a  room  adjoining  hla,  and  left  him  next 
morning  about  6:30  for  the  purpose  of  meet- 
ing the  vessel  which  was  to  arrive  from  Eng- 
land, bearing  the  remains  of  their  fathor. 
The  deceased  was  too  side  to  go  with  falm. 
subsequently  went  to  tbe  home  of  tbelr 
deceased  father,  reaching  there  about  7 
o'clock  that  evening.  From  that  time  up  to 
the  bour  of  his  death  he  was  confined  to  the 
house,  except  for  a  short  time  on  the  day  of 
his  arrival  he  visited  a  nearby  club,  and 
again  on  Friday.  April  12th,  visited  tbe  club 
and  a  drug  store  a  few  blocks  distant  Hla 
actions  from  the  time  of  his  arrival  in- 
dicated that  be  was  suffering  intense 
pain.  On  Sunday,  April  14tb,  bums  were 
discovered  on  his  body,  which  according  to 
the  testimony  of  a  physician  were  then  two 
or  three  day  old  and  were  caused  or  pro- 
duced either  by  adds,  molten  iron,  or  direct 
contact  with  a  red-hot  object  The  de- 
ceased claimed  tbAt  be  bad  not  been  in- 
jured In  any  way,  but  rather  that  what  was 
designated  bums  upon  his  body  were  the  re- 
sult of  natural  causes.  He  probably  pro- 
cured a  lotion  at  the  drug  store  which  he 
applied  to  his  injuries  prior  to  the  date  when 
a  physician  waa  called,  bat  his  hands  were 
not  injured  or  discolored. 

The  policy  sued  upon  provides  that  tbe 
defendant  company  "doth  insure  •  •  • 
against  the  effects  of  bodily  Injuries  caus- 
ed solely  by  external  violent,  and  accidental 
means,  to  wit:  *  *  *  (d)  If  death  shall 
result  solely  from  such  injuries,  •  •  • 
the  said  company  will  pay  tbe  sum  of  fire 
thousand  dollars  (?5.000.00).  •  •  Inac- 
tions on  policies  of  Insurance  of  this  character 
the  burden  of  proof  Is  upon  tbe  plaintiff  to  show 
that  the  death  of  the  assured  was  caused  bj 
external  violence,  and  by  accidental  means. 
But  when  is  this  burden  discharged.  In  mak- 
ing a  prima  facie  case?  When  death  by  unex- 
plained violent  external  means  Is  established. 
The  law  does  not  presume  suicide  or  mur- 
der; It  does  not  presume  that  Injuries  are 
inflicted  Intentlonaily  by  the  deceased,  or  by 
some  third  person;  and  hence,  with  the  proof 
Indicated,  by  reason  of  the  presumption 
which  attaches  against  self-destracUon  or 
the  violation  of  the  law,  prima  facie  proof  Is 
also  made  of  tbe  fact  that  the  Injuries  were 
acddffiital,  without  direct  or  iKMitlve  testi- 
mony on  that  point  Travelers*  Ins.  Co.  t. 
McConkey,  127  D.  S.  661,  8  Sup.  Ct  1360, 
32  L.  Bd.  306;  Lampkln  t.  Travelers'  Ins. 
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O)^  11  Colo.  App.  240,  62  Pac.  1040;  Oronk- 
blte  T.  Travelers'  Ins.  Co.,  75  Wla.  116,  43 
N.  W.  781. 17  Am.  St  Bep.  1S4;  Jones  t.  Ac- 
cident AflS^  92  Iowa.  662,  61  M.  W.  485; 
Stepboimn  t.  Bankera*  Life  An'n  (Iowa) 
70  N.  W.  468;  Insurance  Oo.  t.  Bennett,  90 
Tenn.  266. 16  8.  W.  728.  25  Am.  St  Beft.  686; 
Travelera*  Ins.  Ca  t.  Sliqq;iard.  85  Ga.  TSlt 
802,  12  S.  B.  18;  1  Beach  aa  Insnnuice,  I 
260:  Malloiy  t.  TraTelers'  Ina.  Oo..  47  N.  T. 
52»  7  Am.  Rfi^  410;  OonaOeaa  t.  American 
Accident  Ca.  96  K7.  280,  26  &  W.  6. 

But  It  Is  urged  hr  connsel  fw  defendant 
tliat  from  tbe  testimony  tbe  lnfa«nce  migbt 
be  drawn  tbat  tbe  Injnrles  were  not  tbe  re- 
mit of  an  aoddent  In  support  of  this  con- 
tention onr  attention  Is  directed  to  tbe  tact 
that  the  deceased  claimed  tbat  he  bad  not 
been  Injured,  but  tbat  what  was  said  to  be 
bums  town  his  body  resulted  from  natural 
causes;  that  In  attempting  to  treat  himself 
be  may  ban  applied  lotloiu  wbldi  caused 
what  was  aftOTwards  denominated  bums  up- 
on blB  body;  and  that  the  Injuries  may  haTe 
been  Inflicted  Intentionally  by  some  one  in 
drcumstances  which  tbe  deceased  did  not 
care  to  disclose.  If  it  be  conceded  that 
flie  statements  of  tbe  deceased  tbat  he  bad 
not  been  Injured  are' material  (a  question, 
bowew,  which  we  do  not  determine),  we 
are  of  tbe  opinion  that  none  of  tbe  Infer- 
ences which  counsel  attempt  to  deduce  from 
tbe  testimony  will  Justify  tbe  conclusion  that 
tbe  verdict  of  ttie  Jury  to  tbe  effect  tbat  the 
Injuries  to  deceased  were  accidentally  re- 
oelTed,  Is  not  supported  by  tiie  erldaice. 
We  think  tbe  testimony  Is  conclusive  tbat  de- 
ceased bad  been  burned  or  Injured  In  me  of  the 
ways  Indicated  by  tbe  pbyslclan.  It  must  be 
Inferred  from  tbe  testimony  ttmt  be  received 
bis  injuries  either  between  6  and  10:80  p. 
m.  April  lOtb,  or  between  6:80  a.  m.  and  7:30 
p.  m.  of  the  next  day.  A  Short  time  prior 
to  tbe  first  date  be  was  in  good  health.  It  Is 
not  rational  to  presume  tbat  be  would  inten- 
tionally cause  tbe  Injuries  Inflicted,  nor  la 
tliare  any  testimony  tending  to  prove  tbat 
tbeee  injuries  were  Inflicted  1^  some  third 
person.  Giving  tbe  testlmoi?  and  tbe  Infer- 
ences wbI<A  might  be  drawn  tbe  widest 
scope,  the  most  tbat  can  lie  said  Is  tliat  it  is 
possible  tlie  InjnrleB  were  not  acddentally  re- 
ceived; bat  It  falls  far  short  of  establishing 
conclusively  tbat  they  were  Intentionally  In- 
flicted by  tbe  deceased  or  some  third  person. 
On  the  contrary,  under  tlie  rules  which  ob- 
tain in  cases  of  this  character,  It  at  least 
supiiorts  tbe  presumption  that  tiie  deceased 
was  accidentally  Injured.  In  amA  circum- 
stances it  was,  tlierefore,  tbe  province  of  tlie 
Jury  under  Ibe  s^ed  rules  ot  evidence, 
from  the  testimony,  tbe  facts,  and  circum- 
stances, to  determine  wbettier  or  not  tbe  In- 
juries  were  accidental,  whoa  tbe  testimony 
elicited  on  tbat  subject  was  ccmslstent  with 
tbe  theory  of  an  accident.  Travelers'  Ins. 
Go.  V.  McOonkey.  supra;  Stepbenson  v.  Bank- 
enf  Life  Ame%  supra;  Standard  LtCs  ft  Aea 


li.  &  S.  Co.  V.  Tbornton,  40  G.  0.  A.  564,  100 
Fed.  682,  49  U  B.  A.  116;  Fidelity  &  Gas. 
Go.  V.  Love.  Ill  Fed.  778.  49  C.  C.  A.  002; 
Jffiikins  V.  Pac,  etc.,  Ins.  Co.,  181  GaL  121, 
63  Pac.  180;  Ouldenkrleb  v.  IT.  8.  Mut  Acc. 
Ass'n  <CIty  Gt  N.  T.)  6  N.  T.  Supp.  420. 
Bacb  individual  case  must  be  Judged  by  Its 
own  facts  and  circumstances.  Had  deceased 
t>een  shot  or  stabbed,  it  might  have  been 
said,  In  the  absence  of  an  eyewitness,  tliat 
possibly  lie  Intentionally  wounded  himself, 
or  that  some  one  else  intentionally  did  so; 
but  these  posslbtlitiee  would  not,  of  them- 
selves, be  suffldrat  to  overcome  the  presump- 
tion against  self-destruction  murder. 
Sudi  a  case  mU^t  be  strongw  In  favor  of  tbe 
tbeoey  of  accident  than  the  case  at  bar,  but 
In  principle  It  is  no  dlfleremt  on  the  subject 
of  what  Is  prima  fiicle  establlslied  upon  proof 
of  death  from  vloloit  external  Injuries. 

Tbe  policy  of  insurance  also  provided 
tbat  tbe  defendant  sbould  not  be  liable  tor 
ttie  death  of  the  insured,  except  his  death 
"renilted  proximately  and  solely  from  ac- 
cidental causes."  TbB  testimony  on  the 
subject  that  tbe  Injuries  of  deceased  were 
the  sole  and  proximate  cause  of  bis  death 
was  conflicting.  It  can  be  of  no  particular 
beneflt  to  undertake  to  state  in  substance 
what  the  testimony  was  on  this  subject 
The  Jury  were  the  Judges  of  the  credibility 
of  the  witnesses  and  the  weight  to  be  given 
thetr  statements.  There  was  testimony  to 
tbe  effect  tbat  the  resulta  which  followed 
the  Injury  as  its  necessary  consequence,  and 
wblidi  would  not  have  taken  place  bad  It 
not  beoi  for  tbe  Injury,  caused  tbe  deatb  of 
deceased.  Testimony  of  tUs  charactor  is 
suffldent  to  supikort  tiie  conclnsbm  that  bis 
Injuries  were  the  proximate  and  sole  cause 
of  bis  deatlL  Mutual  Acc.  Ass^  v.  Barry, 
131  n.  S.  100,  112,  9  Bup.  Ct  766,  83  L.  Ed. 

6a 

The  policy  sued  upon  provided  aa  follows: 
"Immediate  notice  in  writing  of  any  acci- 
dent and  Injury  on  account  of  which  claim 
Is  to  be  made^  shall  be  given  tbe  aecretary 
of  said  company  at  New  York  City,  New 
Yoric,  with  full  particulars  and  full  name 
and  address  of  the  Insured."  Tbe  deceased 
was  Injured  about  April  lOtb.  He  died  May 
8th  followli^  Plaintiff  was  appointed  ad- 
ministrator stiortly  after  Emanuel's  death, 
and  on  the  10th  day  of  July,  following  his 
decease,  gave  tbe  defendant  notice  of  the  acci- 
dent TTnder  this  state  of  tucta,  in  connection 
with  tbe  provisions  of  the  policy  quoted,  coun- 
sel for  defendant  contend  ttiat  tbe  failure  to 
give  notice  of  tbe  aeddent  to  the  deceased  inrlor 
to  the  date  It  was  giv«i  debars  the  plaintiff 
from  recovering  in  this  action.  In  other 
words,  the  contention  of  counsel  Is  that  the 
failure  to  give  notice  of  tbe  accident  In  the 
circumstances  of  this  case  resulted  In  a  for- 
feiture of  the  policy.  Ttils  question  or 
others  of  a  similar  Import  have  been  be- 
fore the  courta  of  last  resort  many  times, 
with  the  result  tliat  It  has  been  often  de- 
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Glared  tbat,  while  notice  Is  a  condition  pre- 
cedent to  maintaining  an  action,  a  failure 
on  the  part  of  the  insured  or  beneficiary  un- 
der a  policy  of  insurance  to  comply  with  Its 
terms  with  respect  to  notice  after  loss,  will 
not  result  in  a  forfeiture  of  the  policy  unless, 
by  the  express  terms  thereof,  or  by  neces- 
sary Implication,  such  was  the  contract  of 
the  parties.  Orient  Ins.  Co.  v.  Clark  (Ky.) 
69  S.  W.  863;  Flatley  t.  Phenlx  Ins.  Co. 
(Wis.)  70  N.  W.  828;  Woodman's  Acc.  Ass'n 
T.  Byers  (Neb.)  87  N.  W.  616,  66  L.  R.  A.  291; 
Tabor  T.  Royal  Ins.  Co.  (Ala.)  26  South.  2S2; 
Vangindertaelen  t.  Phoenix  Ins.  Co.  (Wis.) 
61  M.  W.  1122,  33  Am.  St  Bep.  29;  Bynalskl 
T.  Insurance  Co.  (Mich.)  56  M.  W.  981;  HaU 
V.  Concordia  F.  Ins.  Co.  (Mich.)  51  N.  W. 
624;  Mason  t.  St  Paul  F.  &  Marine  Ins.  Co. 
(Minn.)  85  N.  W.  13,  83  Am.  St  Rep.  433; 
Sun  Mut  Ins.  Q>.  v.  Mattingly  (Tex.  Sup.) 
13  8.  W.  1016;  Lion  Fire  Ina.  Co.  T.  Starr 
(Tex.  Sup.)  12  S.  W.  46. 

There  is  no  BUggestion  of  forfeiture,  for 
failure  to  give  immediate  notice  in  writing 
of  accident  to  the  Insured,  in  the  paragraph 
of  the  policy  in  which  that  requirement  Is 
found,  nor  Is  there  any  general  clause  to 
the  effect  that  a  failure  on  the  part  of  the 
Insured  or  beneficiary  to  comply  with  the 
terms  and  conditions  of  the  policy  shall 
work  a  forfeiture  thereof.  In  another  clause 
of  the  policy  relatiog  to  proofs  of  death.  It 
is  provided  that  unless  such  proof  is  fur- 
nished within  a  specified  time  from  the  date 
of  accidentBl  injury,  "then  and  In  that  case 
any  claim  made  by  the  Insured  or  his  bene- 
ficiary on  account  thereof  shall  be  forfeited 
to  the  company."  This  would  Indicate  that 
It  was  the  Intention  of  the  parties  to  limit 
forfeiture  to  those  particular  matters  which, 
according  to  the  terms  of  the  policy,  it  Is 
said  win  work  tbat  result  13  Ebc.  Law 
(2d  Ed.)  328;  Steele  v.  German  Ins.  Co. 
(Mich.)  53  N.  W.  614. 18  L.  R.  A.  85;  Continen- 
tal F.  Ins.  Co.  T.  Whltaker  (Tenn.  Sup.)  79  S. 
W.  119;  Hartford  F.  Ins.  Co.  t.  Redding  (Fla.) 
37  South.  62,  67  L.  B.  A.  618;  Oerrlnger  t. 
N.  C.  Home  Ins.  Co.  (N.  C.)  46  S.  B.  773. 
At  least  the  policy  is  fairly  susc^tlble  of 
that  construction,  and  It  is  now  a  well  rec- 
ognized rule  that  where  the  terms  of  a  poli- 
cy of  Insurance  are  not  clear,  or  are  capable 
of  two  constructions,  the  one  which  is  most 
favorable  to  the  insured  will  be  adopted. 
Travelers'  Ins.  Co.  t.  Murray,  16  Colo.  296, 
26  Pac.  774.  25  Am.  St  Rep.  267;  Strauss  t. 
Phoenix  Ins.  Co.,  9  Colo.  App.  886,  48  Pac 
822;  Atlantic  Xtts.  Ca  t.  Manning.  8  Oola 
224;  Queen  Ins.  Ca  T.  Bzcelsiw  M.  Oa 
(Kan.)  76  Pac.  423. 

On  behalf  of  the  defendant  It  is  insisted 
tiiat  the  requisite  preliminary  jnwtf  of  death 
required  by  the  terms  of  the  policy  was  not 
fumished,  and  that  the  action  was  prema- 
turely brought  Within  flie  lime  required 
by  the  policy  the  company  received  the 
preliminary  proofs  of  death  offered  by  the 
administrator.  Tben  were  returned  by  the 


company,  with  the  statement  that  as  neither 
of  the  affiants  "has  any  personal  knowled«re 
relating  to  the  drcumBtancea  cwmected  with 
the  alleged  injury  and  death  of  William  H. 
Emanuel,  the  affidavits  do  not  afford  any 
proof  whatever  that  the  death  of  the  ininired 
resulted  proxlmatdy  and  solely  from  acci- 
dental causes.  *  •  •  The  affidavits  en- 
closed in  your  letter  of  the  first  instant  are, 
therefore,  returned  herewith,  as  the  com- 
pany declines  to  regard  them  as  proofs  with- 
in the  terms  of  the  policy."  Whether  or  not 
these  affidavits  were  sufficient  is  ImmaterlaL 
The  plaintiff  was  not  required  to  furnish 
the  company  in  the  way  of  preUmlnary 
proofs  on  the  subject  of  the  death  of  the 
insured  and  the  cause  thereof,  more  than 
was  necessary  to  establish  a  prima  facie 
case  in  an  action  on  the  policy,  ^tna  Life 
Ins.  Co.  V.  Mllward  (Ky.)  82  S.  W.  364,  68 
L.  R.  A.  286.  In  other  words,  it  could  not 
require  the  plaintiff  to  furnish  affidavits  of 
persons  liavlng  personal  knowledge  of  the 
Injuries  which  resulted  in  the  death  of  the 
deceased,  and.  when  it  declined  to  accept 
IH^limluary  proofs  unless  they  were  of  that 
character,  or,  rather,  demanded  preliminary 
proofs  which  the  policy  dtd  not  obligate  the 
plaintiff  to  furnish.  It  waived  the  prellini- 
nary  proofs  which  the  policy  did  require. 
The  stipulation  in  the  policy  tbat  the  com- 
pany should  iiave  a  certain  period  within 
which  to  pay  the  claim,  after  the  proof  of 
death  was  received,  was  for  its  benefit 
Tbe  object  of  this  provision  is  two-fold: 
(1)  To  enable  the  company  to  investigate 
and  verify  the  proofs  submitted;  and  (2)  to 
enable  it  to  make  financial  arrangements  to 
discharge  its  obligation — Cal.  Ins.  Oo.  t. 
Gracey,  16  Colo.  70.  24  Pac  677,  22  Am.  St 
Rep.  376.  When,  however,  as  In  this  in- 
stance, it  refuses  the  pr^lminary  proofs 
tendered,  and  demands  proofs  which  tbe 
plaintiff  was  not  required  to  furnish.  It 
waived  the  right  to  insist  on  the  expiration 
of  the  period  provided  in  the  policy  after 
preliminary  proofs  of  death  were  fumished 
before  an  action  can  be  maintained  on  the 
policy  by  those  who  haTe  the  legal  rl|^  t» 
enforce  It 

Errors  are  assigned  on  instructions  re- 
quested by  the  defendant  and  refused.  Thero 
is  no  merit  in  either  of  these  conteaitlons. 
The  court  of  Its  own  motion,  eitb^  gave 
substantially  the  Instructions  refused  on  the 
part  of  the  defendant,  or  those  glrra  were- 
in  harmony  with  the  vlewsalready  expressed 
on  the  different  propositions  discussed  and 
determined,  or  the  InstructimiB  requested  by 
the  defendant  and  refused  were  contrary  to- 
the  law  of  the  case  on  these  several  proposi- 
tions, or  they  related  to  matters  not  In 
issue. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 
Affirmed. 

GODDABD  and  BAILEY»  JJ.,  eaacm. 
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OAMPLIN  et  aL  T.  JACKSON  et  aL 
<8apreme  Court  of  Colorado.  Dec.  4,  190B.) 
L  AmaL~HABiCLEB8  Erbob — SETTino  Aside 

JUDOHSRT. 

There  can  be  no  prejudicial  error  in  setting 
aside  an  alisolutelr  void  decree. 
Z  Wills— Decbm  AoHimno  to  Pbobatb— 
Vacation. 

Where  the  connty  court  had  jnrisdictkm  of 
the  sabject-matter  and  the  iwrties,  it  was  error, 
In  a  proceeding  started  in  such  court  more 
than  'SIX  months  aiter  the  rendition  of  a  decree 
admitting  a  wlU  to  probate,  to  vacate  the 
previous  Judgment  oi  inrobate. 

5.  Samb— Appeal. 

Where  a  decree  admitting  a  will  to  probate 
was  erroneously  vacated  by  the  county  court 
in  a  proceeding  instituted  therein  more  than 
ids  months  after  the  rendition  of  the  decrefc 
the  jud^ent  of  the  district  court  on  appeal 
in  such  proceeding  annulling  the  previous  decree 
of  probate  was  also  error,  notwithstanding 
tbe  error  of  the  probate  court  In  admitting 
the  will  to  probate  was  such  as  would  havo 
worked  a  reversal  of  the  decree  on  appeal  or 
error. 

4.  APFEABAnCB— JuBISDICTIOn  ACQDIBBD. 

Where,  in  proceedings  to  probate  a  will, 
tlie  heirs  at  law  enter  a  personal  appearance 
and  expressly  consent  to  the  admission  of  the 
instrument  to  probate  as  the  last  will  of  tes- 
tator, the  county  CQurt  acquires  jurisdiction  of 
Bud)  parties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Oettt.  Dig.  i4>pearanc^  S  79.] 

(L  Wills— Pbobatb  PBOOEBDiNOft— Jubisdxo- 
TiON  OF  Subject- Matteb. 

In  adjudicating  the  question  whether  an 
instrument  proposed  was  the  last  will  and 
testament  of  testator,  the  connt7  coort  has 
power  to  determine  all  facts  pertinent,  includlnf 
the  question  whether  or  not  the  will  was  a 
forgery  and  whether  it  was  executed  with 
essential  formalities  and  properly  attested. 

6.  Baub — ViaaoR  m  Exebcibe  of  Jubisdxo- 

TION. 

In  adjudicating  the  question  whether  an 
Instmment  was  the  last  will  and  testament  of 
a  testator,  error  of  the  count?  court  in  deciding 
any  pertinent  fact,  including  the  question 
whether  or  not  such  will  was  a  forgery  and 
whether  or  not  it  was  executed  with  essential 
formalities,  inclading  proper  attestation,  was 
an  error  In  the  exercise  of  jarisdiction,  and  not 
in  the  assumption  thereof. 

7.  Saicb— Seitino  Abide  Judqubnt. 

Heirs  at  law  expressly  consenting  to  a 
decree  probating  &  will,  the  court,  iiaving  juris- 
diction of  the  subject-matter  and  of  the  person, 
cannot  thereafter,  without  any  showing  of 
fraud,  have  such  decree  set  aside. 

Appeal  from  District  Court,  Bonlder  Ooon- 
ty ;  OhrlBtian  A.  Bennett  Jndge. 

Action  by  Robert  Jackson  and  another 
against  Caroline  J.  OampUn  and  otliers. 
Judgment  for  plalntiffli,  and  defendants  ap- 
peal. Reversed. 

Talbot,  DeBln»  A  Wadler,  Geo.  F.  Dtmk- 
IM^  and  O.  B.  Jackson,  for  appellants.  S.  8. 
Dmraer,  Prince  A.  Hawking  and  C.  M.  Camp- 
bell, for  appellees. 

GUNTBR,  J.  January  16,  1888.  Ifary  a 
Hoore  died  leavliv  an  instmment  in  her 
handwriting,  signed  henelf  and  attested 
by  one  witness,  purporting  to  be  ber  last  will 
and  testament  Tbe  estate  devised  consisted 


of  real  and  personal  property,  situate  in 
Boulder  county,  (Mo.  In  September,  1895, 
the  will  was  admitted  to  probate  In  tbe  coun- 
ty court  of  Boulder  county,  Colo.  In  July, 
1S97,  one  of  tbe  beira  at  law  of  Mary  C. 
Moore,  Robert  Jackson,  one  of  appellees,  filed 
in  tbe  said  county  court  bis  petition  to  have 
tbe  decree  admitting  the  will  to  probate  an- 
nulled. Later  a  petltlcm  In  Intervention  In 
the  same  proceeding  was  filed  by  another  of 
tbe  belrs  at  law  of  said  deceased^  Albert 
Cnlter,  one  of  appellees.  Joining  In  tbe  ap- 
plication of  Robert  Jackson,  to  have  the  de- 
cree probating  the  will  vacated.  A  decree  of 
the  county  court  was  entered  June  20,  lOQO, 
pursuant  to  such  proceeding  by  Robert  Jack- 
son and  Albert  Culter  annulling  the  wUl. 
The  judgment  so  rendered  was  taken  on  ap- 
peal to  the  district  court,  where  a  judgment 
was  also  entered  annulling  said  decree  ad- 
mitting said  will  to  probate,  to  review  whldi 
laB^mentloned  Judgment  is  this  appeal. 

The  will  devised  to  Caroline  J.  Oamplln,  one 
of  appellanbe^  a  neice  of  the  testatrix^  one- 
third  of  ber  estate,  and  to  her  brothers,  John 
and  Robert  Jacksm,  and  to  hw  sister-in-law, 
Blizabeth  Carman,  and  to  her  niece,  Hary 
Alice  Wolff,  and  to  her  ne[Aew,  Walter  Jack- 
son, each  flOO.  The  remainder  of  her  estate 
was  devised  to  Cnara  Ell«i  Wolff  and  Oscar 
Vi.  Jackson.  Mary  Adella  WAb  claimed  to 
be  an  adopted  child  and  heir  at  law  <tf  de- 
ceased. Oscar  Jacksm  agreed  with  the 
otbet  heirs  at  law  to  Institnte  and  condnct 
litigation  to  determine  whether  Mary  Adella 
Webb  was  an  heir  at  law,  provided  snch 
h^rs  would  agree  that  the  above  instrument 
should  be  admitted  of  record  as  the  last 
will.  WiOont  any  fraudnloit  representation 
upon  the  i»rt  of  Oscar  BL  Jackstm,  the  heirs 
at  law  consented  to  have  tba  will  admitted  to 
probate^  among  whtmi  were  appellees  Bob^ 
Jackscm  and  Albert  Cnlter.  Utlgation  was 
instituted  bf  Oscar  B.  Jackson,  and  carried 
on  by  him  through  tbe  county  court  and  tbe 
Court  of  Appeals  of  this  state  at  his  expense, 
and  resulted  In  a  Judgment  declaring  that 
Mary  Adella  Webb  was  not  aq  heir  at  law  of 
decwsed.  About  two  months  after  the  final 
disposition  of  the  iwoceedings  to  determine 
the  alleged  heirdiip  of  Mary  Adella  Webb  the 
will  of  Mary  C  Moore  was  filed  for  probata 
and  shortly  thereafter  admitted  to  probate. 
The  h^ra  at  law  entered  their  appearance  In 
the  proceeding  and  in  writing  expressly 
agreed  that  tbe  will  should  be  admitted  to 
probate^  and  a  decree  was  entered  as  hereto* 
fore  stated  in  September.  1895,  admitting  the 
said  Instrumrat  to  [wobate  as  tlie  last  will 
and  testament  of  Mary  C  Moore,  deceased. 

If  tbe  Judgment  of  tbe  county  court  ad- 
mlttiiw  this  will  to  probate  is  a  nullity,  then 
tb«e  was  no  prejudicial  error  committed  in 
tile  subsequent  proceeding  of  the  county  court 
and  the  district  court  ^twlng  decrees  setting 
aside  tbe  Judgment  of  the  coun^  court  ad- 
mitting the  will  to  probate,  because  time 
oonld  be  no  prejudicial  error  la  setting  aside 
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an  absolutely  Told  decree;  If,  on  tbe  other 
band,  the  Jadgment  of  tbe  county  court  ad- 
mitting this  will  to  probate  was  a  Judgment 
reacbed  In  a  case  in  wtalcb  that  court  bad 
Jurisdiction  ot  tbe  subject-matter  and  tbe 
parties,  then  it  was  error  in  tbe  county  court. 
In  a  proceeding  started  In  that  court  more 
than  six  months  after  the  rendition  of  tbe 
•decree  admitting  the  will  to  probate,  to  make 
an  order  racating  the  previous  Judgment  of 
probate.  Likewise  the  Judgment  of  tbe  dis- 
trict court  was  error,  which  In  that  same 
proceeding,  upon  appeal,  annulled  the  previ- 
ous decree  of  probate.  This  is  true,  not- 
withstanding such  serlooB  error  was  com- 
mitted by  the  probate  court  in  admitting 
tbe  will  to  probate  as  would  have  worked  a 
reversal  of  such  decree  on  appeal  or  error. 
Let  It  be  borne  In  mind  that  It  Is  not  con- 
tended that  any  fraud  was  practiced  In  pro- 
curing tbe  denee  admitting  the  will  to  pro- 
bate. 

In  order  to  sustain  the  Judgment  of  the 
lower  court  annulling  the  decree  probating 
tbe  will,  appellees  must  show  that  tbe  de- 
cree admitting  the  will  to  probate  was  abso- 
lutely Toid.  Decisive  of  this  question  Is 
whether  tbe  lower  court,  In  admitting  tbe 
will  to  probate,  had  Jurisdiction  of  the  sub- 
ject-matter and  the  parties.  It  had  juris- 
diction of  the  parties  through  the  heirs 
at  law  entering  a  personal  appearance  in 
the  proceeding  to  probate  tbe  will,  and 
in  their  by  writing  expressly  consenting 
that  said  Instrument  should  be  admit- 
ted to  probate  as  tbe  last  will  and  tes- 
tament of  Mary  C.  Moore.  Now,  as  to  the 
Jurisdiction  of  the  subject-matter;  By  the 
Constitution  and  laws  of  this  state  the  county 
court  was  glvea  Jurisdiction  of  determining 
whether  the  Instrument  offered  for  probate 
was  the  last  will  and  testament  of  said  de- 
ceased. Const  art  6,  |  23;  1  Mills*  Ann. 
St  p.  272,  I  395 :  Id.  p.  845,  |  1095.  "Juris- 
diction Is  authority  to  bear  and  determine 
a  cause.  Since  Jurisdiction  is  the  power 
to  hear  and  determine,  It  Is  not  as  will 
be  pointed  out .  later,  dependent  either  upon 
the  regularity  of  tbe  exercise  of  that  power 
or  upon  tbe  rightfulness  of  the  decision 
mad&"  17  Am.  &  Eng.  Ency.  of  Law,  1041. 
"When  there  Is  Jurisdiction  of  the  person 
and  subject-matter,  tbe  decisions  of  all  other 
questions  arising  In  the  case  are  but  an  ex- 
ercise of  that  jurisdiction."  Id.  1042.  Tbe 
county  court  had  the  power  to  hear  and 
determine  whether  the  Instrument  proposed 
was  the  last  will  and  testament  of  Mary  O. 
Moore.  In  adjudicating  this  question  It  had 
the  power  to  determine  all  facts  pertinent 
It  had  the  power  to  determine  whether  or 
not  the  will  was  a  forgery,  and  whether  or 
not  It  was  executed  with  the  fwmallties  es- 
sential to  the  validity  of  a  will.  This  would 
Include  whether  or  not  it  was  properly  at- 
tested. An  error  committed  in  deciding  upon 
any  one  of  these  questions  would  be  an  error, 
not  In  assuming  JurisdlctlcHi,  bat  In  the 


exercise  of  JnrlBdlctlon.  Powell  t.  National 
Bank  of  Commerce,  19  Colo.  App.  57,  58,  74 
Pac.  536;  People  ex  reL  Lindsay,  Dist  Atty^ 
V.  District  Court  30  Colo.  488^  Ti  Pac  388. 

Tbe  principle  upon  which  the  conclusion 
rests  that  tbe  judgmmt  In  tbis  caBe  Is  not 
a  void  one,  and  can  only  be  attacked  by  ap- 
peal or  error.  Is  the  same  which  sustains 
tbe  validity  of  a  Judgment  against  attar^ 
except  by  appeal  or  error,  in  case  of  a 
judgment  rendered  upon  a  complaint  which 
falls  to  state  a  cause  of  action.  17  Am.  & 
Bug.  Ency.  of  Law,  p.  1067.  A  judgment  la 
not  void  because  of  the  failure  of  tbe  com- 
plaint to  state  a  cause  of  action,  because  tbe 
error  there  is  one  of  Irr^larl^  In  proce- 
dure, and  not  one  of  Jnrisdlctlou.  Jnris- 
dlcUon  "Is  the  power  to  act  upon  tbe  general, 
and,  so  to  speak,  abstract,  question,  and  to 
determine  and  adjudge  whether  the  particu- 
lar facts  presented  called  for  the  exercise  of 
the  abstract  power.  Jurisdiction  of  tbe  sub- 
ject-matter Is  the  power  lawfully  conferred 
to  deal  with  the  subject  involved  In  tlie  ac- 
tion." Bailey  on  Jurisdiction,  voL  1  (Ed. 
1899)  p.  8,  S  4.  "Jurisdiction  of  the  subject- 
matter  Is  the  power  to  deal  with  tbe  gen- 
eral abstract  question,  to  ^ear  tbe  particu- 
lar facts  in  any  case  relating  to  this 
question,  and  to  determine  whether  or  not 
they  are  sufficient  to  Invoke  the  exsr- 
cise  of  that  power.  It  Is  not  confined  to 
cases  In  which  the  particular  facts  constitute 
a  good  cause  of  action ;  but  It  Includes  every 
Issue  within  the  scope  of  the  general  power 
vested  In  tbe  court  by  tbe  law  of  Ita  or- 
ganization, to  deal  with  the  abstract  question. 
Nor  is  this  Jurisdiction  limited  to  making 
correct  dedslona.  It  empowers  the  court  to 
determine  every  issue  within  tbe  scope  ot 
its  authority  according  to  Its  own  view  of  tbe 
law  and  tbe  evidence,  whether  Its  decision 
Is  right  or  wrong,  and  every  Judgment  or 
decision  so  rendered  is  final  and  conclusive 
upon  the  parties  to  it  unless  reversed  by- 
writ  of  error  or  appeal,  or  Impeached  tor 
fraud."  Foltz  T.  St  Louis  &  S.  F.  Ry.  Co., 
19  U.  S.  App.  576,  8  a  a  A.  635,  60  Fed. 
816.  approved  In  Board  of  Commissioners 
T.  Piatt,  79  Fed.  567,  670,  25  C  O.  A.  87. 

Tills  proceeding  by  appellee  was,  as  stated, 
by  a  petition  filed  in  the  probate  court  more 
than  six  months  after  the  decree  was  ren- 
dered probating  the  will  for  the  purpose  of 
setting  aside  the  will.  The  findings  of  the 
trial  court  which  are  not  questioned,  ex- 
clude the  question  of  fraud  In  procuring 
the  probating  of  the  will.  Tbe  present  ac- 
tion is  not  an  attempt  to  review  the  alleged 
error  in  tbe  probate  court  by  error  or  appeaL 
Stripped  of  details,  tbe  county  court  upon  the 
express  consent  of  appelleee,  heirs  at  law  of 
deceased,  entered  a  Judgment  admitting  the 
will  to  probate ;  sucii  court  th^  having  Juris- 
diction of  the  subject-matter  and  of  the 
person.  Appellees,  who  thus  expressly  con- 
sented to  the  decree  probating  tbe  will,  are 
now  attempting  in  ttala  partlcalar  procedure. 
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wttbont  any  sbowlng  of  fraud,  to  set  aside 
a  judgment  which  tfaey  expressly  conaoited 
to  Be  rendered.  This,  we  think,  cannot  be 
dona  We  condnde  that  the  Jndgmoit  In  this 
case  admitting  the  will  to  prohate  was  not 
void,  and  that  the  error  committed  1^  tbe 
conii;  if  it  were  one,  in  admitting  the  will 
to  i»robate,  was  not  an  error  In  the  asson^ 
don  of  Jarisdlction,  bnt-ln  the  exercise  of 
Jurisdiction  wblcb  it  had  assumed  and  bad. 
If  there  was  mat  in  admitting  the  will  to 
im^t^  it  was  reviewable  only  oa  error  or 
appeal.  Bach  was  not  the  character  oC  this 
proceeding. 

The  Judgment  of  the  lower  court  will  be  re> 
versed,  with  instmctlona  to  dismiss  the  ao- 
tioo. 

Berersed. 

The  CHIEF  JUSTICE  and  MAXWELL, 
omcDr. 


HOPKINS  et  aL  t.  NORTHWESTERN  NAT, 

LIFE  INS.  CO. 
(Supreme  Court  of  Washington.  Feb.  9,  1900.) 

t.  IHSUBAHCK— LU^  ARD  BNDOWHENT  FOU- 

CT— Waives  or  Bndowubht. 

A  certificate  of  insurance  provided  for  pay- 
ment of  $2,000  at  death  of  insured,  or  tliat 
if  be  sliould  keep  it  good  for  10  years  he  could 
then  surrender  it,  and  receive  $1,000  from  the 
endowment  fund,  to  be  supplied  by  assessments 
aa  provided  in  the  certificate.  At  the  end  of 
10  years  insured  surrendered  it,  and  demanded 
the  $1,000;  but  the  insurance  company  im- 
mediately returned  it,  and  requested  insured  to 
keep  it  till  notified  by  the  company  thut  tlie 
proper  assessment  had  been  made  on  certificate 
holders,  and  a  sufEcioit  sum  rals^  thereby  to 
pay  inj^ured's  certificate.  Several  times  durinr 
the  BDcceeding  two  years  insured  demanded 
payment  of  the  $1,000,  and  each  time  the  in- 
sorer  represented  toat  the  funds  had  not  been  ! 
raised,  but  ^t  sCepB  were  being  takoi  therefor, 
and  that  it  would  notify  Insured  when  the  funds 
had  been  raised.  Insured  relied  on  such  repre- 
sentations, and  therefore  delayed  action,  but 
the  company  never  gave  notice  that  it  was 
ready.  The  company  also  thereafter  demanded 
payments  of  premiums  from  insured,  stating 
that  they  were  necessary  to  keep  the  policy 
from  becoming  void,  and  insured,  who  was  old 
and  inexperienced  in  business,  and  did  not  ! 
understand  the  policy,  made  the  payments  re- 
lying on  such  representations.  Held,  that  in- 
sured had  not  waived  his  right  to  payment  of 
the  endowment. 

2.  Samd— PuMiruB— PATUsnT  Uhdeb  Mis- 
take. 

Where,  after  insured  has  become  entitled 
under  his  policy  to  payment  of  an  endowment, 
he  being  inexperienced  in  business,  continues  to 
make  payments  of  premiums,  relying  on  the 
representations  of  the  insurer  that  it  was  neces- 
sary to  keep  the  policy  alive  while  funds  for 
payment  of  the  endowment  were  being  raised, 
be  may  recover  them  as  payments  made  under 
a  mistake  of  material  facts. 

[Ed.  Note. — For  caees  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  I  457.} 

S.  Bake— Estoppel. 

Where  insured  at  the  time  provided  by  his 

policy  surrenders  it,  and  demands  payment  of  ; 
the  $1,000  endowment  to  which  he  is  then  i 
entitled  under  the  policy,  but  the  insurance  ; 
fompanj  returns  i^  and  requests  him  to  keep  I 


It  till  notified  by  It  t^t  a  sum  hm  been  raised 

for  payment  of  the  endowment,  and  it  never 
gives  him  each  notice,  but  for  two  years  de- 
mands payments  of  him  of  premiums,  which 
insured  in  his  ignorance  makes  on  its  repre- 
sentation that  they  are  necessary  to  keep  the 
policy  alive,  it  is  estopped  to  claim  that  later 
payments  of  i^emiums  made  after  demands 
therefor  had  ceased,  were  not  made  by  reason 
of  such  representations. 

Appeal  from  Superior  Court,  King  Count; : 
Geo.  E.  Morris,  Judge. 

Action  by  Thomas  C.  Hopkins  and  another 
against  the  Northwestern  National  Life  In- 
surance Oompany.  Judgment  for  defendant 
Plaintlfb  aM>eal.  Reversed. 

Warden  &  Wardell  and  Frank  a  Park,  tat 
apiwllanta.  Rnfus  J.  Cn^lehans  and  Em- 
mett  N.  Parker,  Cor  respondent. 

DUNBAR,  J.  rHie  complaint  all^m  la 
substance,  that  Thomas  C.  Hopkins,  one  of 
the  appellants  in  this  case,  entned  Into  a 
contract  of  life  insurance  with  the  defend- 
ant corporation,  by  the  terms  of  which  plaln- 
tlCT  agreed  to  pay  promptly  all  dues  and  as- 
sessments which  should  be  levied  by  defend- 
ant and  at  the  end  of  10  years,  to  wl^  on 
March  18,  1808,  he  was.  In  the  event  of  his 
survival,  to  surrend^  his  certificate  and  re- 
ceive $1,000  upon  an  endowment  policy ;  that 
a  clause  In  the  contract  provided  that  In  the 
event  of  the  death  of  the  Insnred,  before  the 
10  years  had  elai»ed,  Carrie  Hopkins,  one 
of  the  appellants  here,  was  to  receive  $2,000  i 
that  the  plaintiff  performed  all  and  every 
condition  of  bis  contract  etc..  and  at  the  ter- 
mination of  the  period  of  10  yenrs,  surren- 
dered to  the  defendant  bis  policy,  and  de- 
manded the  sum  due  thereon ;  that  the  de- 
fendant at  once  returned  the  contract  to 
I  plaintiff,  requesting  him  to  keep  it  until 
iiotilled  by  defendant  that  the  prop^  as- 
sessment bad  been  made  upon  the  certiflcate 
holders,  and  a  sufficient  sum  bad  been  raised 
by  such  assessment  to  pay  said  plalntlfrs 
certiflcate ;  that  a  number  of  times  after  said 
first  demand,  covemg  a  period  of  more  ttian 
two  years  thereafter,  the  plaintiff  demanded 
!  that  defendant  pay  said  sum  of  $1,000 ;  that 
at  each  of  such  times  said  defendant  held 
out  and  r^resented  to  plalntlCT  that  the  funds 
had  not  been  raised  Uierefor,  and  that  de- 
fendant would  noti^  plaintiff  when  sufficient 
funds  bad  been  raised  by  such  assessments, 
and  when  It  would  be  ready  to  pay  such 
certiflcate;  that  the  necessary  steps  were 
being  taken,  and  bad  by  defendant  for  the 
collection  of  the  assessments  necessary  to  pay 
plaintiff;  that  defendant  has  never  notifled 
plaintiff  that  It  had  completed  the  assess- 
ment for  the  payment  of  said  policy,  and  was 
ready  to  pay  the  same ;  that  plaintiffs  relied 
upon  such  representations  of  defendant  that 
It  was  taking  the  necessary  steps  to  collect 
the  funds  to  pay  said  policy,  and  that  it 
would  notify  plaintiffs  when  the  funds  bad 
been  collected  on  the  assesments ;  and  that  by 
'  reason  of  the  holding  out  of  such  pnnniaes  of 
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an  amicable  settlement,  plaintiffs  delayed  the 
bringing  ot  suit  on  said  policy  till  this  time ; 
that  defendant  has  not  paid  said  sum  of 
$1,000,  or  any  part  thereof,  and  that  the  same 
Is  now  dae  and  owing  to  these  plaintiffs; 
that  on  or  about  the  1st  day  of  May,  1898, 
the  defendant  demanded,  In  writing,  of  these 
plaintlfb  the  sam  of  $8.^,  as  and  for  a 
payment  to  It  for  the  purpose  of  keeping  said 
policy  In  force,  and  such  written  demand 
required  plaintiffs  to  make  sach  payment  to 
defoidant  on  or  before  the  lat  day  of  May, 
1898,  and  stated  that  in  default  of  such 
payment  the  said  policy  would  become  Told, 
and  all  payments  theretofore  made  thereon 
would  become  forfeited  to  defendant;  that  at 
such  times  these  plaintiffs  were  old  people^ 
and  were  then  TisUing  at  the  city  of  Dawson, 
Yukon  Territory ;  that  they  were  tnex- 
T^lmeed  in  business  affairs ;  that  they  were 
Ignorant  of  and.  did  not  understand  the  pur- 
port and  meaning  of  tba  temw  of  tbeir  said 
poli(7  uid  their  rights  thsennder ;  that  they 
were  also  Ignorant  of  the  manner  of  levying 
assessments  by  d^oidant  upon  the  holders  of 
policies,  and  knew  nothing  of  the  Internal 
managemoit  of  Insurance  companies  >  that 
they  were  Ignorant  and  unacquainted  with 
the  amount  of  proceeds  oa  hand  with  said 
company  at  the  time  said  demand  was  made, 
and  also  the  amount  necessary  to  be  raised 
In  addition  th«eto  to  cover  their  policy ;  but 
that  the  defendant;  well  knowing  the  facts  In 
regard  to  these  plaintiffs,  and  the  poUc7 
which  th^  held,  unlawfully  donanded.  ex- 
torted, charged,  took,  and  received  firom  these 
plaintiffs  the  sum  of  f8.4fi,  on  the  pretense 
tbat  It  would  cancel  and  forfdt  such  poU<7 
If  such  payment  was  not  made;  and  believ- 
ing, on  account  of  such  re{>re8entatlons,  that 
the  policy  would  become  forfeited  and  lost 
to  these  plaintiffs  if  said  payment  was  not 
mad^  and  In  order  to  av<dd  the  openae  of 
litigation  and  save  thaoselves  from  unneces- 
sary charges  and  expenses,  they  were  coerced 
by  the  said  def aidant  to  make  such  psyment ; 
that  under  tbe  same  drcumatances  other  paj- 
molts  were  made  (which  are  set  forth  in  tiw 
complaint) ;  that  none  of  such  sums  were 
ever  justly  due  or  owing  to  said  defendant  at 
any  tlm^  at  all,  but  that  all  such  sums 
were  unlawfully  extorted  and  exacted  from 
plaintiffs.  The  in-ayer  Is  for  Judgmoit 
against  the  defendant,  on  their  first  cause  of 
action,  in  the  sum  of  ^IJXJO^  with  Interest 
thereon,  at  the  rate  of  6  per  cent  per  annum 
from  Ihe  18th  day  of  March,  18B8,  togethw 
with  costs  and  disbursements.  On  the  second 
cause  of  actlom.  Judgment  is  prayed  tcr  the 
dlffermt  sums  paid  to  the  defoidant,  as 
Alleged  in  the  first  cause  of  action,  up  to  the 
time  of  the  commoicement  of  thia  suit  De- 
murrers were  Interposed  to  both  causes  of 
actlMi,  and  were  sustained,  on  the  ground 
ttmt  no  cause  of  action  was  stated  in  the 
complaint 

The  poli(7i  wbldi  Is  the  baals  of  the  orai- 
plalnt  and  made  a  part  thoreo^  provides  un- 


cQulvocally  for  an  ^dowment  policy,  and  for 
an  endowment  fund,  expressly  providing  that 
if  the  holder  of  the  certificate  shall  keep  tba 
same  good  by  promptly  paying  all  the  dues 
and  asseesm^ts,  and  sorvlTe  until  the  18th 
day  of  Siarch,  18S8,  he  shall  at  said  date 
surrendOT  the  certificate  to  the  association, 
and  receive  the  sum  of  S1.000  from  the  endow- 
ment fund.  It  then  proceeds  to  state  how 
the  endowment  fund  shall  be  siqitplled,  by 
assessments  at  certain  rates,  etc.,  which  ex- 
plains the  allegation  made  in  the  complaint 
that  the  plaintiffs*  right  of  payment  under  the 
oidowment  provision  was  postponed  until  tbe 
oidowment  fund  should  be  supplied  by  as- 
sessment Whether  the  contract  provides  for 
any  other  character  of  paymwt.  it  is  not 
necessary  In  this  case  to  determine;  bat,  con- 
ceding that  there  was  a  choice  of  two  rights 
given  by  the  terms  of  the  contract  we  think 
there  was  no  waiver  of  tbe  right  to  receive 
the  $1,000  provided  for  lu  the  policy  at  the 
aqriratlon  of  10  years,  and  which  was  de- 
manded by  the  appellants.  The  ease  is 
argued  here  on  the  proposition  alone  that  tbe 
complaint  did  not  state  facts  Buffidoit  to  con- 
stitute a  cause  of  action,  and  tba  aetttm  of 
the  court  in  sustaining  the  demurrer  must 
have  bew  vpoB.  the  theory  of  waiver  or  ee- 
tcvpel,  that  the  appellants,  by  proceeding 
aftor  tbe  10  years  had  expired,  to  pay  the 
r^TUlar  premiunu  on  tbe  policy,  tiad  elected  to 
acc^t  tbe  ctmdltlons  of  the  policy,  which  pro- 
vided for  the  payment  of  $2,000  at  the  deaUi 
of  the  assured.  But  we  are  of  tbe  (pinion 
that  tbe  court  did  not  place  a  prefer  cm- 
stmctlon  tQHm  tbla  cmnplaint  A  walv^  Is 
defined  to  be  the  intentional  relinquishment 
of  a  known  right  and  there  can  be  no  walTer 
unless  the  person  against  whom  the  waiver  la 
claimed  had  a  full  knowledge  of  bis  ri^ts. 
28  Am.  &  Eng.  Bna  of  Law,  1003,  and  cases 
dted.  It  was  held,  in  Hamilton  v.  Home  Ins. 
Go.,  42  Neb.  88S.  61  N.  W.  98,  that  knowl- 
edge of  the  exlstoice  of  a  rl^t  and  tiie  Inten- 
tion to  relinquish  It  most  concur  to  create  an 
«Bt(^q[>el  1^  walvw.  In  tbla  case.  If  the  alle- 
gations of  tiie  complaint  are  tnie^  and  they 
must  be  taken  to  be  so— those  which  are  well 
pleaded,  the  assured  did  not  have  a  fall 
knowledge  of  his  rights ;  ftir  accmrdlng  to  ttw 
rcproocntatlona  made  to  him  by  the  tnsunmce 
company,  it  waa  necessary  fbr  blm  to  miAe 
these  payments  during  the  time  the  company 
was  making  arrangements  to  pay  him  the 
amount  of  the  policy,  In  order  Hut  the  policy 
should  not  become  vpld.  It  was  uopon  this 
representation  that  be  acted.  Neither  will 
waiver  be  implied  from  slight  drcomstancee. 
but  must  be  evidenced  by  an  unequivocal  and 
dedslve  act  clearly  proven.  29  Am.  &  Viag. 
Bnc.  of  Law,  UOS.  These  pet^ile  were  old, 
Ineiqi^aiced  In  business  affairs,  and  anxious 
to  ke^  their  policy  firom  becoming  void;  and 
this  state  of  Ignorance,  togethtf  with  Oie 
representatitHU  which  were  made  to  them  bf 
the  company's  agent,  was  the  cause  of  the 
paymmts,  which  vrere  relied  upon  as  a  waiver 
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of  13ielr  rlgbtB  under  the  tfidowment  pio- 
Ttolon  of  tlie  contract  and  an  acceptance  of 
the  otber  proTtalons  of  the  policy.  It  was 
held,  }n  Fulton  t.  Insurance  Go.  (Com.  PL) 
19  N.  1.  Sopp.  680,  that  the  failure  to  read  a 
ccmlzact  vould  not  bar  rtilef  when,  If  relief 
waa  afforded,  no  Injury  would  taai)pen  to 
othns,  and  xnrtlcularly  when  the  person  to 
whom  money  was  paid  by  mistake  knew,  or 
ought  to  hare  known,  that  he  was  not  entitled 
to  receive  It  How.much  strongn'  Is  this  cas^ 
where  the  Insurance  company  not  only  knew 
that  It  was  not  entitled  to  receive  this  money, 
but  did  rec^ve  it  through  Its  afflrmatlTe  mls- 
r^resentatlon  of  facts.  Neither  can  it  be 
Inferred  that  a  party  waives  his  rlgbt  under 
a  contract  by  making  a  payment  thereunder, 
while  at  the  same  time  making  demand  for 
bis  rights.  Griffith  r.  Newell  (S.  a)  48  S.  B. 
StS6.  It  Is  also  announced  In  89  Am.  &  Bug. 
IkK.  of  Law.  109S,  that  the  Talldlty  of  a 
waiver  requires  tbat  It  diall  have  been  made 
Intoitlonally  and  voluntarily;  that  volun- 
tary choice  is  of  the  essmce  of  waiver,  and 
the  view  that  waiver  Is  a  l^al  result  .operat- 
ing upon  a  certain  state  of  facts,  Independent 
of  Intent,  has  been  declared  to  be  without 
foundation.  Tbe  same  authority,  on  page 
109e,  further  delares,  in  accordance  with  the 
authorltlea  dted,  that  tbe  existence  of  an 
intent  to  waive  Is  a  question  of  fact,  and  must 
be  made  clearly  to  appear. 

It  was  said  by  this  court  In  David  v.  Oak- 
land Home  Ins.  Co.,  11  Wash.  181.  89  Pa& 
443,  where  the  parties  were  endeavoring  to 
adjust  a  loss,  that  so  long  as  tbe  Insured  was 
given  the  right  to  suppose  that  the  question  of 
adjustment  was  an  open  one,  he  had  the 
right  to  assume  that  the  condition  of  the 
policy  as  to  the  time  for  the  commencement 
of  an  action  thereon  had  been  waived  by  the 
company,  and  such  waiver  would  continue 
nntl],  by  some  definite  action  on  Its  part,  the 
company  had  notified  the  Insured  of  the  re- 
jection of  its  claim,  after  which  he  would 
have  a  reasonable  time  In  which  to  commence 
an  action  upon  the  policy.  Aa  sustaining  this 
contention,  see,  also :  'Birge  v.  Browning,  11 
Wash.  249,  89  Pac.  64S;  Elliott  v.  Puget 
Bound,  etc,  S.  S.  Ca,  22  Wash.  220,  60  Paa 
410;  Huntington  v.  Lombard,  22  Wash.  202, 
60  Pac.  414.  Waiver  as  applied  to  Insurance 
is  Identical  with  estoppel.  May  on  Insurance, 
I  506,  says  that  "  'estoppel*  and  'waiver,* 
though  not  technically  identical,  are  so  nearly 
allied,  and,  as  applied  In  the  law  of  Insurance, 
so  like  in  the  consequences  which  follow  their 
successful  application,  that  they  are  used  In- 
discriminately by  tbe  courts,  A  walvw  to  be 
an  estoppel  must  be  voluntary,  and  It  Is 
settled  that  a  voluntary  payment  Is  only  made 
with  full  knowledge  of  the  circumstances 
upon  which  it  Is  demanded,  and  without 
artifice,  deception,  or  fraud."  According  to 
tbe  all^atlons  of  the  complaint,  these  pay- 
ments were  not  made  with  knowledge  of  all 
the  drcum stances,  but  upon  the  r^resenta- 
ttoo  that  they  ware  necessary  to  keep  the 


policy  from  lapsing  or  becoming  yoUL  It  was 
a  mistake  If  mistake  at  all,  of  material  facts, 
and  It  Is  a  general  rule  tbat  monc^  paid  under 
a  mistake  of  material  facts  can  be  recovered 
back,  although  there  was  n^llgence  on  the 
part  of  the  person  making  the  payment,  and 
especially  It  the  payee  was  in  any  way  re- 
sponsible for  the  mistake. 

But  tbe  principle  of  estcqqpel  diould  be  ap- 
plied In  Alls  case  to  the  respondent  It  la  one 
of  the  fundamental  principles  of  law,  based 
upon  a  universally  recognised  principle  of 
morals,  that  one  should  not  be  allowed  to 
take  advantage  of  his  own  wrong,  and  ac- 
cording to  the  complaint  the  payments  were 
made  by  reason  of  false  repr^ntations  made 
by  the  respondoit  Inducing  the  fear  on  the 
inrt  of  the  appellants  that  their  policy  would 
be  rendered  void  If  such  payments  were  not 
made;  and  although  some  years  have  etiQised 
since  tbe  demand  for  these  payments  was 
made,  during  which  time  they  have  continued, 
yet  tb€7  were  Induced  In  tbe  first  instance 
by  tlie  wrongful  act  of  the  respondent  at 
which  time  it  informed  the  appellants  that  It 
would  notify  them  when  It  was  ready  to  pay 
the  policy,  and  not  having  so  notified,  and  hav- 
ing by  its  WRHigful  acts  compelled  them  to 
commence  making  tbeae  payments,  the  law 
will  not  too  closely  ctnupnte  the  time  within 
which  tbe  payments  should  cease,  but  will  pre- 
sume that  the  leter  payments  were  made  with 
the  same  understanding,  and  by  reason  of  the 
same  represoitatlons,  that  the  earlior  ones 
were  made 

The  complaint  In  our  Judgment  stating  a 
cause  of  action,  both  as  for  the  recov«7  of 
the  endowment  and  of  the  money  paid 
through  mistake  and  misrepreeentetlons,  tbe 
Judgment  will  be  reversed,  and  tbe  cause  re- 
manded, with  Instructions  to  the  lower  court 
to  overrule  tbe  demurrer  to  the  complaint 

MOUNT,  a  J.,  and  CBOW,  BT7DKXN, 
FDtLLBRTON,  and  HADLBT.  JJ.,  concur. 


CAPITAL  NAT.  BANK  v.  ROBINSON. 

(Supreme  Court  of  Waahlnffton.  Jan.  19,  1900.) 

Bills  and  Notes— Pathbnt. 

Defendant  and  M.  executed  a  joint  note  to 
plaintiff  bank,  and  on  maturity  M.,  claiming 
to  tie  a  Buretr,  notified  tbe  bank  to  sue  defend- 
ant alone,  and  to  induce  it  so  to  do  executed 
an  agreement  with  the  bank  by  which  a  certain 
amount  was  deposited  with  the  bank's  presi- 
dent in  escrow  as  trustee,  to  be  applied  to  the 
purchase  of  any  judgment  wblcn  tike  bank 
might  reoover  against  defendant  on  the  note,  in 
case  he  should  not  pay  the  same;  the  bank 
agreeing  to  assign  such  Judgment  to  whomso- 
ever M.  should  appoint.  It  was  also  agreed 
that  such  escrow  fuads  should  be  deposited  in 
the  general  funds  of  the  bank,  represented  by 
a  certificate  of  deposit  payable  to  the  president 
as  trustee,  and  that  any  surplus  remaining  over 
the  amount  of  judgment,  costs,  and  attorney's 
fees,  should  be  repaid  to  M.  Beld,  that  such 
agreement  did  not  amount  to  a  payment  of  the 
note  by  M.,  so  aa  to  preclude  the  bank  from 
malnteininc  an  action  thsrsm  against  defend- 
ant alone. 
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Appeal  from  Superior  Court,  Tburston 
County;  O.  V.  Linn,  Judge. 

Action  by  tbe  Capital  National  Bank 
against  J.  W.  Rot)lDfw>D.  From  a  judgment 
in  favor  of  plaintiff,  defendant  aK>eal8L  Af- 
firmed. 

Tanoe  ft  Ultchell,  for  appellant  O.  0.  Is- 
rael, for  respondent 

PER  CURIAM.  The  plaintiff,  the  Capital 
National  Bank,  a  corporation,  brought  this 
action  on  a  promissory  note  against  tbe  de- 
fendant J.  W.  Robinson.  A  demurrer  was  in- 
terposed  to  the  complaint,  which  was  over- 
ruled, whereuiwn  the  defendant  made  appli- 
cation to  hare  George  A.  Mottman,  who  bad 
signed  the  note  sued  upon  jointly  with  the 
defoidant,  made  a  defendant  In  the  action, 
which  application  was  denied.  Thereupon 
the  defendant  answered,  denying  certain  al- 
I^atlons  of  the  complaint  and  averring  that 
the  plaintiff  was  not  at  the  date  of  the  In- 
aUtntlon  of  tbe  suit  onA  was  not  then,  the 
owner  of  said  promissory  note  sued  upon; 
but  that  said  note  had  been  paid  in  full  to 
the  plaintiff,  and  that  such  payment  was 
made  by  George  A.  Mottman,  the  party  who 
signed  said  note  Jointly  with  defendant  The 
r^ly  dented  this  allegation,  and  tbe  cause 
went  to  trial,  and  Judgment  was  entered  In 
favor  of  plaintiff,  the  respondent  here.  From 
such  Judgment  this  appeal  Is  taken. 

The  main  contention  of  tbe  appellant  is 
that  a  certain  written  agreement  which  was 
offered  in  evidence,  and  the  testimony  In  the 
case  show  that  this  salt  had  not  been  com- 
menced by  the  real  party  In  Interest  and  that 
the  debt  had  actually  been  paid  by  Mottman 
to  the  bank.  Prior  to  the  commencemmt  of 
tbe  action  Mottman,  who  had  signed  the  note 
with  appellant  Robinson,  gave  notice  to  the 
bank,  under  the  provisionfl  of  the  statute, 
to  forwltb  institute  action  upon  said  note, 
alleging  that  he  was  a  surety  upon  said  note; 
and  the  following  agrcMnent  was  entered  into 
between  Mottman  and  the  Capital  National 
Bank,      0.  J.  Lord.  Its  president : 

"And  whereas,  tbe  said  second  party  is 
desirous  of  having  said  note  collected  without 
salt  or  action  against  him  upon  tbe  same; 
andt  whereas,  the  said  second  party  does  not 
desire  to  pay  tbe  said  note,  or  discharge  tbe 
obligation  of  himself  and  tbe  said  J.  W.  Rob- 
inson thereon:  Now  therefore  for  tbe  pur- 
pose  of  enabling  the  first  party  to  proceed 
to  the  collection  ct  said  note  without  the  ne- 
cessity of  making  the  second  party  a  party 
defendant  to  an  action  on  said  note,  the  said 
second  party  .has  this  day  deposited  with 
C.  J.  Lord,  of  Olympia,  Thurston  county, 
state  of  Washington,  tbe  presldmt  of  said 
first  party,  as  trustee  for  the  carryli^  Into 
effect  of  this  escrow,  the  sum  of  seventeen 
hundred  dollars  ($1,700)  to  be  by  htm  held 
and  subsequently  applied  as  follows,  to  wit : 
The  said  first  party  shall  within  five  days 
conuneoce  action  against  J.  W.  Robinson  In- 


dividually upon  said  note  and  proceed  witL 
due  diligence  to  the  obtaining  of  a  final  Judg- 
ment upon  the  aame. 

"In  the  said  cause  and  prosecution  of  same, 
aside  from  principal.  Interest  and  costs,  at- 
torney's fees  shall  be  asked  and  allowed  not 
to  exceed  as  follows,  to  wit  and  to  be  in- 
cluded in  said  Judgment:  (1)  If  Judgment 
is  obtained  by  default  of  said  J.  W.  Robin- 
son, attorney's  fees  not  to  exceed  twenty- 
five  dollars  ($25.00).  (2)  If  Judgment  Is  ob- 
tained after  appearance  and  issue  Joined  by 
said  J.  W.  Robinson  in  the  superior  court 
then  attorney's  fees  not  to  exceed  seventy- 
five  dollars  ($7&.00).  (3)  If  the  said  J.  W. 
Robinson  shall  prosecute  an  appeal  to  the 
supreme  court  from  any  Judgment  obtained 
In  tbe  said  superior  court  then  attorney's 
fees  not  to  exceed  one  hundred  and  fifty  dol- 
lars ($160.00).  In  case  of  appeal  the  said 
Capital  National  Bank  agrees  to  require  the 
sureties  on  appeal  or  supersedeas  bond  in 
case  of  a  pereonal  bond  to  Justify  and  be  ac- 
cepted by  the  trial  court  and  to  assign  any 
Judgment  rendered  on  appeal.  In  favor  of  said 
Capital'  National  Bank  to  party  of  second 
part  or  such  party  as  he  shall  direct  The 
said  C  J.  Lord  as  trustee  shall  deposit  such 
escrow  moneys  with  the  said  first  party  In  its 
general  funds  and  have  issued  onto  himself 
as  such  trustee  a  oertlflcate  of  deposit  tm 
the  same. 

"Upon  the  obtaining  of  a  final  Judgment 
against  the  aald  J.  W.  Robinson  upon  the  said 
note,  the  said  G.  J.  Lord  ahall  pay  said  first 
party  the  amount  of  aald  Judgment  Inclnd- 
Ing  all  costs,  and  aUorney's  fees  out  at  tbe 
said  escrow  mon^,  and  If  there  be  any  sur- 
plus remaining,  pay  tbe  same  to  tbe  said 
second  party.  In  case  there  be  any  defldeDcy 
between  the  amoont  of  said  Judgment  and 
the  amount  of  said  esoow  deport  tbe  said 
second  party  shall  Immediately  pay  tbe  said 
first  party  the  dlffwence  existing  between 
said  sums.  The  first  party  shall  theraqxiD 
assign  to  any  person  whom  said  second  par- 
ly may  direct,  the  said  Judgmmt 

"It  is  mutually  agreed  and  understood  by 
tbB  parties  Iwreto,  that  the  said  deposit  in 
escrow  Is  not  made  In  any  way  as  a  discharge 
or  In  payment  of  said  note,  but  on^  as  ae- 
curlty  for  tbe  paymmit  of  such  Jn^^puent  aa 
may  be  obtained  upon  said  note.  It  Is  far- 
ther'agreed  that  If  the  said  J.  W.  Robinson 
shall  at  any  time  satisfy  and  discharge  the 
said  note,  pending  tbe  said  action  or  any 
Judgment  obtained  thoreon,  that  tbe  said  es- 
crow dqiraslt  shall  be  forthwith  returned  to  said 
second  party.  It  is  furtiier  agreed  that  upon 
deposit  of  said  escrow  money  as  aftiresaid  In 
tbB  settling  of  tbe  Jud^ent  obtained,  for 
the  payment  of  which  the  sum  is  deposited  as 
security,  that  at  the  time  of  settl«nent  ir- 
respective of  tbe  amount  of  Interest  accrued 
on  said  note  aftor  action  and  Included  in 
said  Ju<tem«it  there  shall  be  deducted  from 
the  amount  necessary  to  settle  said  Judc- 
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ment,  an  amonnt  equal  to  eight  per  cent.  (8%) 
of  said  principal  aom  of  $1,300,  from  the  date 
of  Bald  escrow  deposit  to  the  date  ot  anch 
settlement. 

"The  first  and  second  parties  hereby  mu- 
tual ly  covenant  and  agree  to  and  with  each 
other  that  each  will  make  faithful  perform- 
ance of  all  promises  and  agreements  herein 
required  on  his  or  Its  part  to  be  performed. 

"In  witness  whereof,  all  of  the  said  parties 
bare  hereunto  set  their  hands  and  executed 
the  foregoing  agreement  by  their  proper  officers 
In  duplicate,  this  6tb  day  of  Mardi,  A.  D. 
1904. 

«^pltal  National  Bank, 

"By  a  J.  Lord,  President 

"Geo.  A.  Mottman, 

"Second  Party. 

-a  J.  Lord,  TruBtee." 

Tfae  statement  of  facts  is  simply  a  r^mS 
of  the  testimony,  which  Is  very  brief.  It  ap- 
pears that,  In  accordance  with  the  contract, 
tbe  money  was  paid  to  Lord,  as  trustee  for 
the  bank.  Lord  paying  the  money  into  the 
general  fund  of  tlie  .bank  and  taUng  a  cer* 
tiflcate  of  deposit  for  the  same.  There  la 
testimony  In  relation  to  tbe  paymoit  of  a 
docket  fee  and  taking  out  of  a  second  cer> 
tiflcate  with  that  amount  deducted,  whldi 
does  not  seem  to  us  to  be  material.  Tbe  es- 
sential question  la  whether  tbe  conditions 
at  this  contract  and  the  payment  Into  the  bank 
by  the  trustee^  Lord,  constituted  a  payment 
of  tbe  note  by  Mottman.  We  do  not  think 
they  did.  The  fact  that  the  trustee,  Lord, 
was  the  president  of  the  bank  does  not  affect 
the  1^1  status  of  tbe  transaction.  It  ap- 
pears from  tbe  agreement  and  from  tbe  testi- 
mony of  Lord  that  he  acted  as  trustee  only, 
and  while  the  money  went  Into  the  general 
fund  of  the  bank  It  went  there  subject  to 
Lord's  call,  the  same  as  it  would  hare  done  If 
It  had  been  deposited  by  any  one  else.  Mr. 
Lord  testified  that  the  certificate  was  assign- 
able; that  tbe  bank  never  had  any  custody 
or  control  of  the  money,  save  such  as  it  ob- 
tained by  virtue  of  its  being  deposited  with 
the  bank;  that  the  money  so  deposited  was 
received  by  the  bank  under  and  pursuant  to  tbe 
terms  of  a  written  agreement  between  him- 
self and  Mottman;  and  that  his  connection 
with  tbe  transaction  was  that  of  an  Indlvdual 
acting  as  trustee,  and  not  as  an  officer  of  the 
bank.  There  was  no  testimony  tending  todls~ 
pute  this,  unless  It  could  be  gathered  from 
the  provisions  of  the  contract,  and  that  the 
contract  was  not  Intended  to  operate  as  a 
payment  of  the  debt  is  evident  from  tbe  terms 
of  the  contract  Itself,  which  provides  that  it 
Is  mutually  agreed  and  understood  by  the  par- 
ties hereto  that  the  said  deposit  In  escrow  Is 
not  made  In  any  way  as  a  discharge  or  In 
payment  of  said  note,  but  only  as  security 
for  tbe  payment  of  such  Judgment  as  may  be 
obtained  on  said  note.  While  It  may  be  true 
that  a  statement  of  this  kind  might  not 
weigh  against  the  terms  of  a  contract  which 


as  a  legal  proposition  would  consltute  pay- 
ment, yet  It  may  be  considered  for  tbe  pur- 
pose of  arriving  at  the  Intention  of  the  con- 
tracting parties,  by  showing  what  construc- 
tion they  placed  upon  it  A  prerequisite,  un- 
der this  contract,  to  the  bank  receiving  this 
deposit  as  Its  money,  was  that  It  should  re- 
duce the  claim  to  Judgment,  and  under  the 
terms  of  the  contract  It  could  not  have  claim- 
ed this  money  at  tbe  bands  of  the  trustee 
without  such  an  action  on  its  part  There 
would  have  been  nothing  to  prevent  tbe  hold- 
er of  this  certificate  (the  deposit  and  the  cer- 
tificate having  constituted  the  bank  and  the 
depositor  a  debtor  and  creditor)  from  pre- 
senting It  and  obtaining  the  money  which  he 
bad  deposited.  The  contract  was  one  which 
the  parties  had  a  right  to  enter  Into  for  tne 
purposes  therein  expressed,  and  did  not;  we 
think,  constitute  a  payment  of  tbe  debt 
The  judgment  la  affirmed. 

BOOT,  J.  I  feel  constrained  to  dissent 
Brushing  aside  forms  and  having  regard  to 
substance,  It  seems  to  me  that  Mottman  paid 
the  note  and  was  thereafter  the  only  part; 
anthorized  to  maintain  an  action  thereon. 


HARRIS  T.  TOWN  OF  MT.  VERNON. 

(Supreme  Court  of  Waahington.  Jan.  IB,  ig06.> 

L  MUNICIPAI.  COEFOBATIONS  —  DeFKCTIVS. 
SlOEWAU — InJUBIIS  •-!E^^IDEHCE— Suffi- 
OIEHOT. 

In  an  action  for  Injuries  to  a  pedestrian 
from  a  defective  sidewalk,  evidence  as  to  the 
character  of  the  defect  Aelrf  to  warrant  a  verdict 

for  plaintiff. 

2.  Same— Evidence— AoMiSBiBn.rrT. 

In  an  action  for  injuries  to  a  pedestrian 
from  a  defective  sidewalk,  it  was  proper  to  show 
tbe  condition  of  the  walk  for  a  reasonable  die* 
tance  on  each  side  of  the  place  of  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S6r 
Gent  Dig.  Municipal  Corporation.  |  1734.] 

3.  Sake — Question  for  Jubt. 

In  an  action  for  injuries  to  a  pedestrian 
from  a  defective  sidewalk,  held,  that  tbe  ques- 
tion whether  the  injury  was  the  cause  of  plain-^ 
tiff's  physical  condition  was  one  for  the  jury. 

Appeal  from  Superior  Court  Skagit  Coun- 
ty ;  Geo.  A.  Joiner,  Judge. 

Action  by  Rose  Harris  against  the  town  of 
Mt  Vernon.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.  Afllrmed. 

Dave  Hammack,  Million  A  Houser,  and 
Sbranger  &  Barker,  for  appellant  McLean  ft 
Wakefield,  for  resptmdent 

FULLEBTON,  J.  The  respondent  recov- 
ered a  judgment  against  the  appellant  town 
in  the  sum  of  $2,500  for  inJuHes  received 
from  a  fall  caused  by  a  defective  sidewalk, 
constructed  and  maintained  by  tbe  town  on 
one  of  Its  streets.  Tbe  town  has  appealed 
from  the  judgment  and  as  grounds  for  rever- 
sal assigns  that  the  court  erred,  first  in  re- 
fusing to  grant  the  appellant's  motion  to  take' 
tbe  case  from  the  Jury  and  «iter  Judgmoit  for 
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the  appellant  made  at  the  close  of  the  re- 
spondenfa  case  in  chief;  second,  In  refusing 
to  hold  that  the  evidence  was  Insnfflcient  to 
Justify  the  verdict ;  third.  In  the  admission  of 
certain  evidence;  fourth,  In  Its  Instructions 
to  the  Jur7 ;  and,  fifth,  In  refusing  to  hold 
that  the  verdict  was  excessive  and  given  un- 
der the  Influence  of  passion  and  prejudice. 

The  first  two  assignments  suggest  the  same 
question,  n&mely,  the  sufficiency  of  the  evi- 
dence to  justify  the  verdict  On  this  branch 
of  the  case  It  la  argued  ttiat  the  evidence 
showed  that  the  sidewalk  at  the  place  of  the 
accident  and  generally  in  its  vicinity  was  in 
reasonably  good  repair,  and  that  the  city  had 
no  notice,  either  actual  or  constructive,  of 
the  particular  defect  that  caused  the  accident 
The  evidence  on  the  part  of  the  city,  it  Id 
true,  tended  to  this  effect,  and  the  Jury, 
doubtless,  would  have  been  warranted  In  so 
finding.  But  there  was  substantial  evidence 
the  other  way.  It  was  testified  by  competent 
and  disinterested  witnesses,  living  within  the 
vicinity  of  the  wallc,  that  the  walk  liad  long 
been  out  of  repair,  so  much  so,  in  fact,  that 
one  walking  over  it  had  to  use  more  than  or- 
dinary care  to  avoid  injury,  and  that  the 
particular  board  that  caused  this  Injury  was 
warped  and  loose,  so  that  it  would  rock  when 
stepped  upon,  and  that  it  had  been  In  that 
condition  for  moi«  than  a  month  prior  to  the 
accident  It  was  testified,  also,  that  the  at- 
tention of  certain  ofllcers  of  the  c\ty  had 
been  called  to  the  defective  condition  of  the 
walk,  and  that  it  had  t>een  the  subject  of  con- 
sideration by  the  city  council  prior  to  the 
accident  This,  If  believed  by  the  Jury, 
abundantly  Justifies  their  verdict  True, 
much  or  all  of  It  was  denied  by  the  city;  but 
the  right  to  determine  on  which  side  the 
truth  lay  was  with  the  Jury,  and  this  court 
is  twund  by  their  finding  thereon.  We  con- 
clude, therefore,  that  the  verdict  is  sustained 
by  the  evidence,  and  the  trial  court  did  not 
err  In  so  holding. 

The  third  objection  Is  based  on  the  conten- 
tion that  the  court  admitted  evidence  as  to 
the  condition  of  the  walk  at  points  too  re- 
mote from  the  scene  of  the  accident  At  the 
place  in  the  record  pointed  out  by  the  ap- 
pellant In  support  of  this  contention  the 
following  appears  In  the  examination  of  a 
Mr.  Sterna,  a  witness  for  the  respondent:  "Q. 
How  long  have  you  lived  here  [meaning  In 
the  town  of  Mt  Vernon]?  A.  Three  years 
the  16th  of  last  July.  Q.  You  know  of  the 
circumstances  of  Miss  Harris  getting  hurt 
on  that  sidewalk  last  summer?  A.  Yes,  sir. 
Q.  You  travel  that  sidewalk  frequently,  do 
you?  A.  Tes,  sir.  Q.  I  would  ask  you  to 
state  what  was  the  general  condition  of  that 
sidewalk  at  the  time  and  prior  to  the  time  of 
this  Injury.  (Mr.  Million:  Defendant  ob- 
jects as  incompetent  Irrelevant,  and  Imma- 
terial. The  Court :  Objection  overruled.  Ex- 
ertion allowed.)  A-  It  was  very  bad.  Q. 


Where  was  it  bad?  Prom  what  points?  A. 
From  the  bottom  to  the  top  of  the  hill.  Q. 
In  what  particulars  was  it  bad?  A.  Tbe 
stringers  were  loose.  They  were  rotten,  and 
the  blocking  under  them  had  rotted  away, 
and  the  boards  were  loose.  Q.  What  about 
holes  In  the  walk?  A-  There  were  several 
of  them."  There  was  no  error  in  this.  It 
was  permissible  to  show  the  condition  of  the 
walk  for  a  reasonable  distance  on  each  side 
of  the  place  of  the  Injury,  and,  as  the  quota- 
tion from  the  record  shows  all  that  appears 
as  to  the  length  of  tlie  walk,  It  Is  Impossible 
to  say  that  this  rule  was  violated.  More- 
over, the  next  question  and  answer,  to  which 
there  was  no  objection,  shows  the  points  be- 
tween which  the  witness  found  the  sidewalk 
bad.  If,  therefore,  the  first  questloD  otnild 
be  said  to  be  too  broad.  It  was  sufficientlj 
narrowed  by  this  explanation. 

The  tnstmction  complained  of  was  to  tbe 
effect  that  evidence  of  tbe  general  condition 
of  the  sidewalk  In  the  Immediate  vicinity 
of  the  place  of  the  injury  was  proper  to  be 
considered  by  the  Jury,  along  with  the  other 
evidence  in  the  case,  in  determining  the 
question  whether  or  not  the  sidewalk  was 
ont  of  repair  at  the  place  of  the  injury. 
This  we  do  not  think  was  prejudicial.  While 
it  may  be  tiiat  evidence  showing  a  walk  to  be 
out  of  repair  at  one  place  is  not  direct  proof 
that  it  was  out  of  repair  at  another,  yet  evi- 
dence of  its  general  condition  in  the  vicinity 
of  the  accident  is  some  evtdaice  of  its  ccmdl- 
tion  at  tlie  place  where  tbe  accident  bap- 
pened. 

The  objection  to  the  amount  of  the  verdict 
is  based  on  the  contention  that  the  physical 
condition  of  the  respondent  had  Its  origin  In 
other  causes  than  the  injury,  rather  than  the 
contention  that  her  physical  condition  did  not 
Justify  the  verdict  At  the  time  of  the  trial 
the  r^pondent  had  developed  a  marked  case 
of  curvature  of  the  spine,  and  It  was  the 
opinion  of  the  only  medical  expert  who  testi- 
fied that  while  this  condition  could  have 
been  caused  by  tbe  accident  It  was  not  prob- 
able that  It  was  so  caused.  On  the  other 
hand.  It  was  shown  by  the  testimony  of  the 
respondent  and  her  immediate  family  that 
prior  to  the  Injury  the  respondent  was  a 
strong,  healthy  woman,  showing  no  ^mptwua 
of  any  of  the  aliments  that  developed  Imme- 
diately afterwards,  while  since  that  time  she 
has  been  an  Invalid,  Incapable  of  pursuing 
her  ordinary  occupation,  and  that  her  condi- 
tion was  not  improving.  Under  these  circum- 
stances, we  think  it  was  for  the  jury  to  say 
whether  the  Injury  was  tbe  cause  of  the  re- 
spondent's condition;  and.  Inasmuch  as  tb^ 
found  that  It  was,  we  do  not  think  their  ver- 
dict excessive. 

The  judgment  Is  afllrmed. 

MOUNT.  O.  J.,  and  ROOT,  CROW.  DUN- 
BAR, HADLEY,  and  RUDKIM,  JJ.,  concur. 
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OIM  T.  BROAD. 
(Snprenw  Ooort  of  WasUnrton.  Skd.  17. 1908.) 

1.  AfFBAt.  —  JUBISDICnON  —  QtlXSTIORS  RM- 
VZKWABUC. 

Where  the  Saprem«  Oourt  has  jnrisdiction 
of  an  appeal  solely  because  the  validity  of  an 
ordinance  is  inTolved,  the  proper  construction 
of  the  ordinance  is  not  before  the  court 

2.  Municipal  Obdikahcm  —  Constitutiow- 

AUTT— WAOBS  or  LaBOBEBS— RSOCLATION. 
A  mnnicipal  ordinance  proTiding  that  the 
rate  of  wages  for  laborers  on  work  done  by 
contract  for  the  city  In  the  improrement  (h 
die  streets  shall  not  be  less  tbkn  a  certain 
■nm  for  a  ealmdar  4ar*a  work  of  ti^it  ham 
Is  constitntional  and  valid. 

Appeal  tnm  Snporlor  Oonr^  SptricuiB 
Ooiml7;  George  W.  Belt  JvAga. 

Aetton  1^  Oeorge  Qtm  against  James  O. 
Koad.  Jndgmoit  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Cnllen  ft  Dudley,  for  appellant  Robert- 
son, Miller  ft  Rosenhanpt,  for  respondent 

FDLLBRTON,  J.  The  respondent  com- 
menced an  action  In  tbe  justice  court  for 
Spokane  precinct  In  Spokane  connly,  to  re- 
cover a  balance  of  115.91  claimed  to  be  dae 
bim  as  wages  for  services  rendered  the  ap- 
pellant He  recovered  In  the  justice's  court, 
and  the  Judgment  was  affirmed  on  appeal 
to  the  Boperlor  court  of  Spokane  county. 
TbiB  appeal  is  from  the  Judgment  of  the 
superior  court  From  the  record  it  appears 
that  the  appellant  had  a  contract  with  the 
city  of  Spokane  for  the  improvement  of  one 
of  Its  streets.  By  ordinance  of  that  city  it 
Is  provided  that  on  all  work  done  by  contract 
for  the  city  In  the  Improvement  of  Its  streets 
eight  honrs  in  any  calendar  day  shall  con- 
stitute a  day's  work,  and  that  the  rate  of 
wages  for  laborers  on  such  work  who  labor 
by  the  day  shall  cot  be  less  than  $2.25  for  a 
calMidar  day's  work  of  eight  hours.  The 
respondent  bad  worked  nine  hours  In  each 
calendar  day  and  had  been  paid  wages  at 
the  minimum  rate  fixed  by  the  ordinance. 
The  action  was  instituted  to  recover  for  the 
extra  time  the  respondent  labored  in  excess 
of  the  time  fixed  as  a  day's  work  by  the 
ordinance. 

Tbe  appeal  is  brought  within  the  Jurisdic- 
tion of  this  court  by  reason  of  tbe  fact  that 
the  action  involves  tbe  validity  of  tbe  ordi- 
nance above  mentioned ;  -  tbe  appellant  con- 
tending that  that  part  of  the  ordinance 
which  fixes  the  minimum  sum  to  be  paid  as 
wages  for  a  day's  labor  on  any  public  im- 
provement undertaken  by  the  dty  of  Spok- 
ane, is  unconstitutional  and  void.  He  has, 
however,  suggested  reasons  for  reversiitg  the 
Judgment  even  should  we  determine  the  ordi- 
nance to  be  valid,  but  It  la  evident  that  un- 
der the  rule  announced  by  us  in  Henry  v. 
Thurston  County,  31  Wasn.  638.  72  Pat  488, 
tuese  questions  are  not  t>efore  us.  In  that 
case  we  held  that  on  an  appeal  where  we 
bad  Jurisdiction  solely  because  tbe  validity 
eC  a  statute  was  Involved  we  would  review 
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tile  Judgment  appealed  from  only  in  case  we 
found  tlie  statute  invalid,  and  then  only  to 
tlio  extent  that  it  was  affected  by  tlie  invalid 
astute.  This  rule  precludes  any  inquiry  as 
to  tbe  proper  construction  ttf  tbe  ordinanos. 
If  we  find  tbe  ordinance  Talid,  Uw  inquiry 
is  ended;  if  biTaUd,  tbe  jndgmcmt  falls  bs* 
cause  founded  on  the  ordinance. 

Tbe  qnesticaL  properly  before  xu,  namely, 
the  vaUffity  of  that  part  of  tiie  ordinance 
wbidi  nndHlakes  to  fix  a  ydnlmnm  stun  to 
be  paid  as  wages  for  a  calaodar  day's  woxfe, 
was  In  effect  decided  by  us  in  the  case  of  In 
rs  Btoad.  86  Wasb.  449,  78  Paa  1004.  There 
tbe  guesticm  was  wbetiier  tiiat  part  c£  the 
ordinance  was  valid  which  limited  the  num- 
ber (rf  hours  a  lab<n«r  should  be  permitted  to 
labor  in  uiy  one  calendar  iaj  on  a  pilblic  ' 
woEk  midataken  by  tiie  city,  and  we  b^d  it 
TaUd  on  tbe  principle  that  it  was  within  tbe 
power  of  the  state  (and  a  dty  as  Its  in- 
strumentality)  to  prescribe  tbe  conditions  on 
whldi  it  would  permit  public  work  to  be 
done  on  Its  bdialf;  founding  tbe  dectaion 
on  the  case  of  Atfcin  v.  Kansas,  181  IT.  8.  207. 
24  Sup.  Ot  124,  48  Bd.  148.  Tbe  principle 
involved  in  liiat  case  is  not  dlsttngnlshahte 
from  the  principle  Involved  In  the  case  now 
btfore  us.  For,  sorely,  if  it  be  wltbln  the 
power  of  tbe  state  to  Umlt  tlie  number  of 
hours  a  laborer  may  be  permitted  to  labor 
in  one  caloidar  day  cai  any  public  work  un- 
dertakoi  by  It  it  can  fix  the  minimum  sum 
tAat  shall  be  paid  him  as  wa^  ftff  audi 
labor.  Tbe  power  to  do  tithw  must  rest  on 
tbe  principle  that  "it  belongs  to  tbe  states  as 
tbe  guardian  and  trustee  for  ito  people,  and 
haivng  control  of  Ite  affairs,  to  prescribe  the 
c(Hidlti<nis  upon  which  it  will  perinlt  pnblk: 
watk  to  be  done  on  ite  behalf,  or  on  behalf 
of  Ita  mtmlctpalitleB."  Atkln  v.  Kauna,  su- 
pra. These  considerations  dlvose  of  tbe  er- 
rors assigned. 

The  Judgment  Is  affirmed. 

MOUNT,  0.  J.,  and  HADLET,  DUMBAB, 
CROW,  and  BOOT,  JJ.,  concur. 


POSTEL  V.  CITT  OF  SBATTLB. 
(Supreme Court  of  Washington.  Jan.  15, 1908.) 

1.  Municipal  Cobfobations  —  Stbebt  Gbad- 
IKO — Claims  fob  Damages— Whin  Filxd. 

Under  Seattle  City  Charter,  art  4,  i  29. 
providing  that  ail  claima  for  damages  agalnBt 
the  city  must  be  presented  to  the  city  council 
and  filed  with  the  clerk  within  80  days  after 
they  accrue,  a  claim  for  damaEes,  sustained  by 
a  property  owner  by  the  grading  of  a  street 
must  be  presented  wltidn  the  time  reatdred,  as 
a  condition  precedeiU  to  an  action  therecm. 

[Ed.  Note^For  cases  In  point  He  vol.  86, 
Cent.  Dig.  Mnnlelpal  Corporations,  {  991,] 

2.  Same— Obdhtawcs— Vauditi— Reasohablb 

Time. 

Seattle  City  Charter,  art  4,  {  29,  requiring 
claimB  for  damages  against  the  city  to  be  filed 
with  tbe  clerk  within  80  days  after  the  time 
when  Bucb  claims  accrue,  is  not  invalid,  as  not 
allowing  a  reasonable  time  within  which  to 
present  such  claims. 
Rudldn,  J.,  dissenting 
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Aj^l  from  Bupwlor  Court,  "King  Oomtj; 
Ooorg*  A.  3oiD&,  Judge. 

Action  by  P.  H.  Pootel,  Jr.,  against  the  city 
ot  Seattle.  Judgment  for  defend  ant,  and 
plaintiff  appeals.  Afllrmed. 

McBrlde,  Btratton  A  Dalton,  for  appellant 
Scott  Callioim  and  O.  B.  Tbxafclamm,  for 
reipoident 

FULLEBTOK,  J.  Tbt  aK>ellant  tB  the 
owner  of  certain  lots  In  the  city  of  Seattle 
fronting  un  Bepnbllcan  street  and  First  Are-  I 
nne  Nortti.  On  Febmary  4,  ftOS,  the  dty  of  \ 
Seattle  passed  an  wdlnanoe  providing  for  the 
grading  of  the  streets  above  named,  and  pnr- 
Buant  thereto  the  dty  caused  the  same  to  be 
graded,  completing  the  work  on  October  9, 
1904.  The  grade  as  planned  called  for  defep 
cuts  In  firont  of  tiie  appellant's  property,  and, 
when  completed,  his  lots  wore  left  from  15 
to  80  feet  above  tiie  surface      the  streets, 
catting  off  access  to  them,  except  from  the  j 
rear  through  a  narrow  alley  over  a  ste^  | 
grade.  On  March  16^  lOOS,  tba  aw^lant  i 
presented  to  the  dty  conndl  of  the  dty  of  I 
Seattle,  and  flled  with  the  dty  clerk,  a  claim  I 
for  damages  caused  by  the  grade,  which  claim  ! 
the  dty  rejected.  This  action  was  thereuptm  i 
bronght  to  recovw  for  the  injury  cavaed  the  ' 
lots  by  the  grade.  To  a  complaint  embody-  j 
lug  the  forcing  facts  the  dty  demmred  : 
on  the  gromd  ^t  it  ^d  not  state  facts  suffl-  ' 
dent  to  constitnte  a  cause  of  action.  The  i 
court  sustained  the  demurrer,  whereupon  the 
appellant  elected  to  stand  <»  his  complaint 
Judgment  of  dismissal  was  thereupon  enter- 
ed, and  tills  appeal  was  taken  thereftmn. 

Section  .  29,  art  4,  of  the  charter  of  the  dty 
of  Seattle,  reads  as  follows: 

"Sec.  29.  All  claims  for  damages  against : 
the  dty  must  be  presented  to  the  dty  coundl  ■ 
and  flled  with  the  derk  within  thirty  days 
after  the  time  when  such  dalms  for  damages 
accrued,  and  no  ordinance  shall  be  passed  al- 
lowing any  such  claim  or  any  part  thereof,  or 
appropriating  money  or  other  property  to 
pay  or  satisfy  the  same  or  any  part  thereof,  , 
until  such  claim  has  first  been  referred  to  the  I 
proper  department,  nor  until  audi  department  I 
has  made  its  report  to  the  dty  conndl  there-  ; 
on,  pursuant  to  sneh  refermce.  Alt  such  | 
claims  for  damages  must  accnratdy  locate  ' 
and  describe  the  doTect  that  caused  the  In-  ; 
Jozy,  accuratdy  describe  the  injury,  give  i 
the  residence  tor  one  year  last  past  of  the 
claimant,  contain  the  Items  <rf  damages  I 
claimed,  and  be  sworn  to  by  the  claimant  ' 
No  action  shall  be  maintained  against  the 
dty  for  any  claim  for  damages  until  same  has  | 
been  presented  to  the  dty  council  and  sixty 
days  have  elapsed  after  such  pr^entation." 

The  trial  court  hdd  that  tiiis  section  of 
the  dty's  diarter  requires  dalms  for  dam- 
ages of  all  kinds  against  the  dty  to  be  pre- 
sented to  the  dty  coundl  and  flled  with  the 
dty  dark  within  30  days  after  tin  time  when 
such  claim  accrues  before  an  action  can  be 
commenced  thaeon;  and,  dnce  the  appellant 


did  not  file  bis  claim  until  some  five  months 
after  its  accrual,  it  was  barred  this  pro- 
vlston  ot  the  cbartw.  Against  this  ruling 
the  appellant  makes  two  contoitionB:  First, 
that  this  provision  does  not  apply  to  tills 
character  of  daim;  and,  second,  if  it  does  so 
apply)  It  Is  void,  because  a  reasonable  time 
within  which  to  present  socb  claims  la  not 
allowed  by  It 

With  r^rd  to  the  first  question,  we  think 
there  can  be  but  llttie  donbt  that  tlie  charter 
proTlslcm  requires  claims  of  this  diaracter  to 
be  presented  to  the  dty  conndl  and  filed 
with  the  clerk.  Itte  language  used  Is  "all 
dalms  for  damages,"  and  this  admits  of 
no  ^caption.  True,  otlier  portions  of  the 
section  would  seon  to  be  more  appn^riate 
to  claims  ot  another  diarader  than  this,  but 
this  cannot  be  hdd  to  do  away  wltii  the  gen- 
eral requirement  In  presenting  dalms  the 
details  provided  by  the  charter  provision 
need  only  be  followed  in  so  far  as  they  are 
applicable  to  the  particular  claim,  but  the 
general  provision,  requiring  claims  for  dam- 
ages to  be  presented,  Is  applicable  to  mil 
dalms,  and  can  be  followed  In  every  instance. 
A  similar  question  was  before  this  court  In 
Scurry  v.  Seattie,  8  Wash.  278,  36  Pac  145. 
The  charter  of  the  dty  of  Seattie  at  that 
time  required  all  claims  for  damages  to  be 
presented  to  the  dty  council  within  six 
montlis  after  the  time  when  such  daim  ac- 
crued, and  we  held  that  a  claim  for  damages 
sustained  by  the  grading  of  a  street  must  t>e 
presented  within  the  time  required,  as  a 
condition  precedent  to  the  maintenance  of  an 
action  tb^wn. 

Nor  do  we  think  the  second  objection  is 
well  takoL  In  Bom  v.  Spokane,  27  Wash. 
722,  68  Pac.  886.  and  Ehrhardt  v.  Seattle 
(Wash.)  82  Pac.  296.  we  hdd  that  30  days 
was  a  reasonable  time  within  which  to  pre- 
sent a  claim  for  personal  Injuries,  and  it 
would  be  difficult  to  make  a  distinction  in 
this  r^ard  between  dalms  of  that  character 
and  dalms  of  the  character  of  the  one  at  bar. 
We  are  therefore  constrained  to  hold  the  re- 
quirement reasonable  In  this  reqiect 

The  Judgment  U  alBrmed. 

MOUNT,  C.  J.,  and  ROOT,  GROW,  DUN- 
BAB,  and  HADLEY,  JJ.,  concnr. 

BUDKIN,.  J.  I  dissent  A  Uteral  con- 
struction of  the  first  part  of  tin  chartnr  |wo- 
vislon  quoted  in  the  majority  opinion  would 
require  that  all  dalms  against  tiie  dty  aihoiild 
be  presented  wildliin  80  days  after  a  cause  ot 
action  accmed.  A  claim  arising  out  of  cant' 
tract  as  well  as  out  of  tort  Is  "tor  damagoa.** 
I  think  the  latter  part  of  the  provision  shows 
that  the  entire  provision  was  only  Intended 
to  apply  to  claims  fOr  damages  arising  from 
defects  in  the  streets  or  other  places  whldi 
the  dty  is  obligated  to  ke^  In  repair.  Any 
other  constmetion,  in  my  (pinion,  render*  tite 
charter  provlskm  unreaaonable  and  nnnmatt- 
tutional. 
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BIOHARDSON  T.  *8TSINIIR»  Judge. 

(Snprane  Oonit  of  WaaUnftML  Jan.  IS. 

1906.) 

X  IfAHDAinra— PAixiaa~BTAiB  ab  Plaih- 

TDT. 

Aa  application  for  a  writ  of  mandate  in 
tlw  Intemt  of  a  private  party  Is  jfntfisrlj  In- 
artltuted  In  the  name  of  the  stateu 

[Ed.  Note.— For  cases  in  point,  nt  ToL  83, 
Oent  DIf.  MandamuB,  {  287.] 

2.  Appeal  —  Recobd  —  Testiuoht  bepobe 
OoionasiowEM— NaoMsirr  or  Bnx  or  Ex- 

OKPTIOm. 

Under  BalUnger'a  Ann.  Codes  ft  Bt  i  5064. 
provldins  that  reports  of  commlssionerB,  with 
the  testimony  and  other  erldenee  returned  into 
conrt  therewith,  shall  be  deemed  a  part  of  the 
record  apon  being  filed  in  the  cause,  teBtimony 
taken  before  commiBsioners,  bnt  not  reported 
by  them,  extoided  from  the  Btenographer's  notes 
and  filed  with  the  clerk  of  tlie  court  by  the 
mttomeys  of  a  party  to  be  osed  on  the  hearing 
on  the  report,  cooBututes  no  part  of  the  reeord, 
unless  made  so  by.  UU  of  •xcepttens  or  atate* 
ment  of  facts. 

8.  EXCEPTIONS,  Bill  q9  —  OoMPXLLiira  Srr- 

TLEXBirr— Depkhsbs. 
Under  Ballinger^  Ann.  Codes  ft  St.  I  6000, 
proTldins  that  a  Judge  nu^  be  compelled  by 
mandate  to  settle  or  certify  a  bill  of  exceptions 
or  statement*  of  facta,  the  fact  that  the  trial 
jQdge  has  citified  a  statonent  of  facts,  which 
does  not  onbody  certain  testimony  in  the  case. 
Is  no  defense  to  an  application  for  a  writ  of 
mandate  to  compel  him  to  settle  a.nd  certify 
a  statement  of  facts  containing  such  testimony. 

[Ed.  Note. — For  cases  in  point,  see  voL  21, 
GmL  Dig.  Bxceptions,  Bill  of.  {  82.] 

Application  for  a  writ  of  mandate  by  Tony 
F.  Richardson  against  R.  8.  Steiner,  Judge 
of  ttM  superior  court  of  Douglas  county. 
Writ  awarded. 

Herrltt  &  Merrltt,  for  relator. 

RUDEIN,  J.  The  case  of  Ricbardaon  t. 
Richardson  was  before  this  court  on  a  former 
appeal,  and  will  be  fonnd  reported  In  36 
Wash.  272,  78  Pac.  920.  The  judgment  was 
there  affirmed  in  part,  but  reversed  as  to  the 
disposition  made  of  the  property  rights  of 
the  parties.  The  case  was  remanded,  with 
directions  to  take  furtber  testimony  In  Buch 
manuer  as  the  court  might  determine,  and 
make  an  equal  dlrlslOQ  of  the  proper^  be- 
tween the  plaintiff  and  tbe  defendant,  In  kind 
or  otherwise.  After  the  cause  was  remand- 
ed, the  court  appointed  three  commissioners 
"with  tbe  full  and  same  power  In  relation  to 
the  matters,  and  subject  to  the  limitations 
and  directions  prescribed  and  set  out  In  this 
order  of  reference,  as  Is  possessed  by  this 
court,  to  conduct  trial,  to  examine  witnesses, 
to  grant  adjournments,  to  administer  oaths, 
preserve  order,  to  compel  tbe  attendance  of 
witnesses,  and  to  punish  them  for  nonattend- 
ance  or  refusal  to  be  sworn  or  to  testify, 
for  tbe  purpose  of  taking  testimony,  and  ex- 
amining and  ascertaining,  setting  out,  recom- 
mending, and  reporting  to  this  court  tbe  facts 
and  findings."  Here  follows  a  statement  of 
tbe  matters  to  be  embodied  in  tbe  report  of 
the  commissioners.  It  was  further  ordered 
**tba^  upon  the  onnpletion  of  Its  duties  hen- 


Id,  or  upon  tbe  wder  of  tbls  coort.  said  com- 
mission shall  make  a  full  and  written  report 
of  all  Ite  doings  In  this  behalf,  and  of  all 
schedules  and  Inventorlee^  findings,  facts,  and 
recommendatlona  to  tbla  court**  Tbe  com- 
missioners examined  witnesses,  heard  testi- 
mony. Inspected  the  property,  and  made  a 
report  and  a  supplemental  report  to  the  court 
No  testimony  or  other  evidence  was  returned 
Into  court  with  either  report,  and  no  refer- 
ence to  the  t^lmony  or  other  evidence  was 
made  in  either  report,  further  than  that  the 
commissioners  bad  examined  witnesses  and 
taken  testimony.  In  fact,  at  tbe  time  these 
reporte  were  filed,  there  was  no  record  of  tbe 
testimony  taken  before  the  commissioners, 
aside  from  the  sfaorthand  notes  of  the  re- 
porter. After  the  filing  of  these  reports,  tbe 
attorneys  representing  the  plaintiff  In  tbe 
court  below,  tbe  relator  here,  caused  tbe  notes 
of  the  testimony  taken  before  the  commis- 
sioners to  be  extended  and  filed  a  copy  there- 
of with  tbe  clerk  of  the  court  at  the  hearing 
on  tbe  report  of  the  commissioners.  Hie  tes- 
timony so  filed  was  considered  by  tbe  court 
and  all  parties  concerned  as  the  testimony 
taken  before  the  commissioners,  but  tbe  same 
was  not  reported  by  the  commissioners  nor 
authenticated  in  any  way.  The  court  con- 
firmed the  report  of  the  commissioners  and 
rendwed  Judgment  in  accordance  with  their 
recommendations.  The  plaintiff  has  prose- 
cuted an  appeal  from  tbe  Judgment  so  render- 
ed. Afterwards,  and  within  the  time  requir- 
ed by  law.  the  plaintiff  filed  a  proposed 
statement  of  facts,  which  embodied  tbe  testi- 
mony taken  before  the  commissioners,  and 
filed  as  aforesaid.  The  def«idant  filed  pro- 
posed amendments,  consisting  of  the  order  of 
reference,  the  report  of  the  commfstrioners. 
and  other  mattes  not  necessary  to  be  con- 
sidered here.  The  matter  of  settling  and 
certifying  the  statement  of  facto  came  on 
regularly  to  be  heard,  and,  so  far  as  tbe  rec- 
ord before  us  disclose  the  defendant  made 
no  objection  to  the  statement  as  proposed  by 
the  plaintiff,  and  the  plaintiff  made  no  ob- 
jection to  the  amendments  as  proposed  by 
the  defendant  but  the  court  of  Its  own  mo- 
tion refused  to  embody  the  testimony  above 
referred  td  In  tbe  statement  of  facts,  for  the 
reaaon  that  tbe  same  was  already  a  part  of 
the  record.  On  the  foregoing  facts,  which 
are  admitted  by  tbe  demurrer  of  the  respond- 
ent the  plaintiff  has  applied  to  tbla  court 
for  a  writ  of  mandate  requiring  the  trial 
judge  to  embody  said  testimony  In  the  state- 
ment of  facte,'  and  certify  the  same  as  re- 
quired by  law. 

The  defendant  in  the  court  below  has  made 
no  appearance  in  this  court  but  the  trial 
Judge  has  filed  a  demurrer  to  tbe  appllcatl<m 
on  tbe  following  grounds:  (1)  Because  the 
plaintiff  has  no  l^al  capacity  to  sue;  and 
(2)  because  the  am>llcatlon  for  the  writ  does 
not  state  facte  sufficient  to  constitute  a  cause 
of  action.  Tbe  first  ground  of  d«Durrer  was 
decided  adTttsely  to  tbe  respoDdent  In  State 
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«x  ret  Weinberg  t.  Padflc  Brewing,  etc.,  C&, 
21  Wash.  4fil,  68  Pac.  584.  47  L.  E.  A.  208. 
It  was  there  held  tliftt  an  application  for  t 
writ  of  mandate  Is  the  Interest  of  a  private 
I>arty  was  properly  instituted  la  tbe  name 
of  tbft  state.  Section  0064,  Balllnger's  Ann. 
Codes  &  St.  provides  that  "all  r^orts  of  ref- 
tt-ees  or  commissioners,  with  the  testimonr 
and  other  evidence  returned  Into  court  there- 
with, •  •  •  shall  be  deemed  and  are 
hereby  declared  to  become,  upon  being  filed 
In  the  cause,  *  *  *  a  part  of  the  record 
In  the  causes  for  all  the  purposes  thamC  and 
of  an  apptttl  therein;  and  it  shall  not  be 
necessary  or  iwoper,  for  any  purpose,  to  on- 
body  the  same  In  any  bill  of  exertions  or 
statement  of  facts."  If  the  testimony  re- 
ferred to  falls  within  the  purview  of  the 
above  statute,  the  writ  should  be  denied; 
bat  In  our  opinion  it  does  not  It  was  not 
reported  hj  the  commissioners,  nor  was  It  In 
any  manner  Identified  or  refened  to  In  their 
report  or  In  the  final  Jadgmrat  of  the  court 
It  manifestly  did  not  become  a  part  of  the 
record  for  the  purpose  of  an  appeal  or  for 
any  purpose,  by  b^ng  filed  in  the  cause  by 
one  of  tb»  parties  to  the  action.  Until  this 
testimony  was  adopted  by  the  court  and  the 
parties  at  the  hearing  on  the  report  of  the 
commissioners,  it  formed  no  part  of  the  rec- 
ord and  had  no  connection  with  ttie  casa  It, 
instead  of  consenting  to  the  consideration  of 
this  testimony,  the  defendant  had  moved  to 
strike  It  from  the  files,  the  court  would  have 
no  alternative  but  to  grant  the  motion.  Per- 
haps the  better  practice  would  have  been  to 
require  the  commissioners  to  return  the  testi- 
mony taken  before  them  with  their  report 
80  that  the  same  might  become  part  of  the 
record.  But  that  question  of  {vacUce  does 
not  concern  this  court,  nor  did  It  concern  the 
court  below. 

It  is  admitted  that  the  testimony  to  ques- 
tion was  considraed  by  the  trial  court  on  the 
hearing  of  the  application  for  a  judgment  on 
the  report  of  the  commissioners,  and  it  Is 
therefore  proper  for  the  consideration  of  this 
court  on  appeal.  We  are  of  opinion  that  socb 
testimony  was  not  returned  by  the  com  mis- 
si  oners  within  the  purview  of  the  statute  in 
question,  and  formed  no  part  of  their  r^rt; 
that  it  first  became  evidence  In  the  c^k  when 
adopted  by  the  court  and  the  parties  at  the  hear* 
ing  of  the  application  (or  judgment ;  and  that 
it  fitrmed  no  part  of  the  record  unless  made 
so  by  bill  of  exceptions  or  statement  of  facta^ 
The  fact  that  the  trial  Judge  has  already 
certified  a  statement  of  facts,  which  does  not 
embody  the  above  tntlmony,  1«  no  defense  to 
this  application.  Section  SOOI^  Balllnger^ 
Ann.  Codes  ft  St.  provides  as  follows:  "And 
If  the  judge  refuse  to  settie  or  c^fy  a  bill 
of  exceptions  or  statement  of  fiicts  or  to  cor- 
rect or  sui^lemmt  his  certificate  thereto,  in 
a  proper'  case,  he  may  be  cmnpelled  so  to  do 
by  a  mandate  issned  out  of  the  Supreme 
Court  either  pmdlng  an  appeal  or  prior 
thereto.'* 


RBPOBTBR  CWasb. 

Let  the  writ  Issue  .as  prayed,  commanding 
the  respondent  to  settle  and  certify  a  state-  , 
ment  of  facte  embodying  all  testimony  con- 
sidered in  tiie  trial 'court  on  the  application' 
for  judgment  on  the  report  of  the  commls- 
sloners,  and  swdi  other  matters  as  are  re- 
quired by  law. 

MOUNT,  C.  J.,  and  FULLERTON.  HAI>- 
LEY,  DUNBAR,  CBOW,  and  BOOT,  JJ„  con- 
cur. 


SIDBBOTHAM    T.    MBBCHANTB*  riBB 

ASS'N. 

(Supreme  Court  of  Washington.   Jan.  15, 1906.) 

iHsnaANCB — Pbootb  of  Loss — Waives. 

Where  insured  in  a  fire  iiolicy  called  at  the 
insurer's  office  after  the  loss  and  gave  oral  no- 
tice thereof,  and  was  told,  in  reepoose  to  a 
question  as  to  what  he  should  do,  that  be 
should  furnish  his  books  and  invoices,  which  be 
did,  and  was  subssqutntly  told  tint  he  had  not 
compiled  with  his  cmtract  and  that  It  was  not 
the  DUflin^  of  the  insurer  to  infonn  him  in 
what  particular,  and  thereafter  he  received  a 
letter  stating  that  it  he  totended  to  make  any 
claim,  the  manner  ot  proceeding  was  plainly 
printed  In  the  contract  the  coaaoct  of  the  in- 
surer amounted  to  a  walvur  of  proofs  of  loss. 

Appeal  from  Superior  Court  King  County ; 
B.  B.  Albertson,  Judge. 

Action  by  William  Sldebotham  against  the 
Merchante'  Fire  Association.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  aKiealB. 

Iieopold  iL  Stem  and  H.  T.  Granger,  for  ap- 
pellant  Andrew  J.  Bailie t  for  respondent 

FUIiLBBTOKJ.  mw  appellant  is  a  mntuaJ 
fire  Insurance  company  organised  under  the 
laws  of  this  state.  On  Harcb  11,  1903.  it 
issued  ite  policy  of  insurance  to  the  appel- 
lant covering  a  certain  stock  of  merchandise, 
and  carteln  furniture  and  fixtures  owned  by 
him,  Insuring  him  to  a  sum  not  exceeding 
$800  against  loss  by  fire  tor  a  term  of  <aie 
year  from  and  aft^  that  date.  The  prop- 
erty was  destroyed  by  fire  within  the  term 
covered  by  the  policy,  and,  on  the  refusal 
of  the  company  to  pay  the  amount  of  titie 
loss,  this  acti<m  was  brought  to  recover  the 
same.  In  his  complaint  the  respond^t  al- 
leged that  be  had  complied  with  all  the 
conditions  of  the  policy,  save  that  reqnlrlns 
him  to  fijtmish  sworn  prooft  of  loss,  and  that 
the  company  bad  waived  this  requironent 
by  denying  any  liablUly  under  the  policy 
and  refusing  to  pay  in  any  erait  Issue  was 
taken  on  tiie  auctions  of  the  complaint 
and  a  trial  had  which  resulted  In  a  verdict 
and  Judgmeit  for  the  reapondoit  The  in- 
surance company  appeals. 

The  dngte  question  raised  and  discussed 
by  counsel  for  appellant  is  the  sufficiency  of 
the  evidence  to  Justt^  the  finding  of  the 
jury  that  the  appellant  had  waived  the  pro- 
vision  of  the  policy  requiring  the  reqMmdeat 
to  make  sworn  proofs  of  loss.  On  Oils  qnes- 
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tioD,  wbUc  It  was  wmewbat  meager,  w 
think  tbeca  was  DOt  a  total  want  of  nib* 
Btantlal  evidence.  It  was  shown  tluit  on  the 
day  aft^  the  firs  occurred  the  reepondent 
called  In  person  at  the  InsnraDce  company's 
office,  and  notified  Its  offlc«^  of  the  fire,  and 
his  loBses  thereunder,  giving  them  at  the 
same  time  all  the  Information  he  possessed 
as  to  the  origin  of  the  fire;  in  fact,  he  was 
subjected  to  a  long  croBs-examinatlon  by  the 
officer  of  the  company  in  charge  concerning 
all  of  these  matters.  At  the  conclusion  of 
the  interview  the  appellant  inquired  of  the 
officer  what  was  necessary  to  be  done  ia  or- 
der to  have  his  loss  adjusted,  and  was  in- 
formed that  he  would  be  required  to  fur- 
nish Involcee  from  all  of  the  wholesale  deal- 
ers with  whom  be  had  dealt,  showing  the 
amount  of  goods  purchased  by  him  while  In 
business,  and  submit  for  examination  such  of 
bis  books  as  would  show  the  amount  of  goods 
disposed  of  during  the  same  period.  The  In- 
terview then  ended,  and  the  respondent  aft- 
er some  time  procured  the  Invoices  required 
and  submitted  them  with  his  books  to  the  in- 
surance company  for  examination.  Later  on 
a  represCTtative  of  the  company  was  sent 
out  to  investigate  the  cause  of  the  Are.  Fol- 
lowing this  there  were  a  number  of  Inter- 
views between  the  respondent  and  the 
company's  officer  during  which  the  mat- 
ters were  again  gone  over.  Finally  the  re- 
spondent inquired  directly  what  the  company 
proposed  to  do  about  adjusting  and  settling 
the  loss,  and  was  told,  nothing  at  all.  In- 
quiring why,  he  was  answered,  that  he  had 
not  complied  with  his  contract  Inquiring  In 
what  particular  he  had  failed,  he  was  told 
that  It  was  not  the  business  of  the  company 
to  Inform  him.  Finally,  just  b^ore  the  time 
expired  in  which  he  was  required  to  furnish 
proofs  of  loss,  he  called  again  at  the  insur- 
ance office,  and,  finding  no  representative  of 
the  company  In,  left  a  note  saying  that  If 
the  matter  was  not  forthwith  settled  he 
would  ihstltnte  suit  on  the  policy.  On  the 
next  day  he  received  in  r^ly  to  this  a  letter 
from  the  company  In  the  following  words: 
"If  you  Intend  or  desire  to  make  any  claim 
for  loss  against  the  company,  the  manner  of 
proceeding  and  presenting  said  claim  are 
plainly  printed  in  your  contract,  and  we  re- 
spectfully refer  you  to  tbem."  This  ended 
the  negotlatlona  between  the  parties,  and  soon 
thereafter  this  action  was  brought  The  com- 
pany then  for  the  first  time,  made  known  to 
the  respondent  the  precise  ground  on  which 
It  rested  its  claim  of  nonliability. 

The  foregoing,  while  but  a  brief  outline  of 
the  testimony,  shows  conclusively  that  the 
respondent  was  misled  by  the  acts  of  the 
company's  officer  into  the  belief  that  he  had 
done  all  that  the  company  required  of  him  in 
the  way  of  furnishing  proofs  of  loss.  And 
what  IB  more  to  the  point  It  shows  that  the 
company's  officer  knew  be  was  beln^;  de- 
ceived in  ttiat  respect  The  company,  there* 
ten,  owed  him  tlie  dnt^  «f  InfiHinlng  him 


directly  In  what  manner  be  bad  failed  to- 
comply  with  his  contract  and  falling  In  that^ 
it  must  be  held  to  have  waived  the  require* 
ment  It  le  a^;ued,  however,  that  the  appel- 
lant did  not  owe  the  respondent  the  duty  of 
informing  him  how  to  proceed  under  lilB 
policy  in  order  to  make  a  valid  claim  of  loss. 
This  would  be  true  undoubtedly  had  the  ap- 
pellant dealt  with  the  respondent  at  arms 
length  from  the  start,  but  It  did  not  do  this. 
It  undertook  to  Inform  him  what  it  was 
necessary  to  do  in  order  to  have  his  loss 
adjusted,  and  having  undertaken  to  so  In- 
form him  it  owed  him  the  duty  of  inform- 
ing him  correctly.  But  It  Is  said  that  the 
letter  above  quoted  did  Inform  him  in  what 
particular  the  company  claimed  that  he  had 
not  complied  with  his  contract  But  plainly 
this  Is  not  so.  Its  want  of  frankness  would 
be  apparent  did  we  not  know  what  had  pre- 
ceded It,  but  In  the  light  of  that,  it  looks  like 
an  intentional  effort  to  deceive. 

The  judgment  Is  right  and  should  be  af- 
firmed. It  U  ao  OTdtted. 

MOUNT,  C.  J.,  and  ROOT,  CROW,  DUN- 
BAR, HADLET,  and  RUDEIN,  JJ.,  concur. 


KOGER  v.  ARMSTRONG. 
(Supreme  Court  of  EanBas.  Jan.  6.  1006.) 
Wmrassxa — TsJOfSAcnoifs  with  Diob&bed 

PSBSONS. 

Testimony  of  a  maker  of  a  note,  not  made 
a  party  in  a  solt  tbereon,  that  he  was  the  prin- 
cipal and  defendant  a  surety,  and  that  the  de- 
cKised  payee  bad,  for  a  valuable  consideration 
and  without  the  knowledge  of  the  surety,  ex- 
tended-the  time  of  the  payment  thereof,  is  not 
within  0«o.  St  1001,  8  4770,  forbidding  a  party 
to  testify  tn  his  own  behalf  in  respect  to  trans- 
actions personally  had  with  a  deoeaaed  person. 

Error  from  District  Court,  Brown  Coimt7 ; 
William  L  Stuart^  Judge. 

Action  Thomas  H.  AnnstrcMig;  tm  tuOr 
mlnistrator  of  Joseph  Amurtrong,  deceawd, 
against  S.  H.  ^oger.  There  was  a  jndg^ 
ment  for  plaintiff,  and  defendant  brings  er* 
ror.  Bevosed. 

A.  B.  Crockett  for  plaintiff  in  error. 
James  A.  Clark,  for  defendant  In  «ror. 

PER  CURIAM.  Thomas  M.  Armstrong 
brought  an  action  aa  administrator  of  Joseph 
Armstrong  to  recover  upon  a  note  given  to 
the  latter  and  executed  by  S.  Huston  and  S. 
H.  Roger.  In  the  plaintiff's  pleading  both 
the  makers  of  the  note  were  named  as  de- 
fendants, but  service  of  summons  was  bad 
only  upon  Koger.  At  the  trial  Eog^  offered 
in  evidence  the  deposition  of  Huston,  taken 
in  Oklahoma,  in  which  the  witness  stated 
that  he  was  the  principal  upon  the  note  end 
that  Koger  was  merely  a  surety ;  that  in  the 
lifetime  of  the  payee,  by  an  arrangement 
made  with  tbe  witness,  the  time  of  payment 
of  the  note  had  been  extended  for  a  valuable 
Gcmslderatlen,  wltbottt  tba  knowledge  or  eoo- 
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■oit  ot  the  surety,  tha«bj  Meeting  his  dl»- 
charge.  An  objection  was  sostained  to  the 
admission  of  this  deposition  upon  the  ground 
that  It  was  within  the  rule  (section  4770^ 
Geo.  St.  1001)  forbidding  a  party  to  testify  In 
his  own  behalf  In  certain  cases  in  respect  to 
any  transaction  had  personally  by  such  party 
with  a  deceased  p^son.  The  rule,  however, 
does  not  apply,  for  tlie  reason  that  the  wit- 
ness, Huston,  was  not  a  party  to  the  litiga- 
tion, and  his  testimony  was  not  offered  in 
his  own  behaU.  Not  only  was  Hustcm  not 
formally  made  a  defendant  in  the  case,  his 
interests  were  not  identical  or  Involved  with 
those  of  Koger.  The  evidence  be  gave  had 
no  tendency  to  establish  a  defense  on  bis 
own  part  Indeed,  he  explicitly  admitted 
his  liability  on  the  note.  Neithw  the  spirit 
nor  the  letter  of  the  statute  rendered  him  an 
incompetent  witness.  See  Shorten  v.  Judd, 
66  Kan.  43,  42  Pac.  337,  64  Am.  SL  Rep.  587; 
Murphy  v.  Oolton  (OkL)  44  Pac.  208;  30 
A.  &  F.  Encyc.  of  L.  (2d  Ed.)  882,  par. 
2.  It  is  also  suggested  that  the  rejected 
evidence  was  Incompetent  because  It  stated 
conclusions  rather  than  facts.  It  was  couch- 
ed In  very  general  terms,  but  was  tor  the 
most  part  admissible. 

The  judgment  is  reversed,  and  the  cause 
ronanded,  with  directions  to  grant  a  new 
trlaL 


ALBRIGHT  at  al.  v.  BANGS  et  aL 
(Supreme  Conrt  of  Kansas.  Dec.  9,  1905.) 

BxBotrxoas  Ann  ADMnriSTaAioBs  —  Fobeion 
Aduiristbatob  De  Bonis  Nor— Sau  to 
Pat  Debts— Validitt, 

Where  a  nonresident  dies  testate  {□  an- 
other state  owning  property  la  Kansas,  and 
the  executors  named  in  the  will  are  appointed 
and  qualify  as  such  in  the  other  state,  and  let- 
ters testamentary  are  afterwards  issued  to  the 
same  iwrsona  in  Kansas,  an  administrator  de 
bonis  non,  who  ia  appointed  In  the  foreign  state 
an  account  of  the  death  of  one  encutor  and  the 
remora]  of  die  othor.  Is  not  thereby  made  the 
successor  In  trust  of  the  executors  under  their 
Kansas  appointment,  so  far  as  to  enable  a  Kan- 
sss  court  to  permit  him  to  sell  real  property  to 
pay  debts  of  the  estate  under  an  mrder  previous- 
ly granted  to  the  executors,  without  the  ffivini 
of  a  new  notice  by  the  administrator  of  his  ap- 
plication for  such  authority.  A  sale  made  bv 
the  administrator  without  such  notice  is  void, 
and  a  deed  made  under  It  constitutes  no  de- 
fense to  an  action  of  ejectment,  brought  by 
the  livatees  or  thdr  successors  In  interest. 
(Syllabus  by  the  Oonrt) 

IbTor  from  District  Oonrt,  Oowley  County ; 
C.  li.  Swarts,  Judge. 

Action  by  Milton  A.  Bangs  and  others 
against  P.  H.  Albright  and  others.  Judgment 
for  plalntUfs.  Defendants  bring  error.  Af- 
firmed. 

G.  H.  Buckman  (O.  P.  Fuller,  of  counsel), 
tor  plaintiffs  in  error.  Hackney  &  Lafferty, 
for  defendants  In  error. 

MASON,  J.  Soranus  L.  Bretton  died  tes- 
tate in  Xlllttols  in  18S1.  The  wlU  was  duly 


Iff<obated  In  the  oonnty  conrt  of  BaA  Island 
county,  III.,  and  the  two  persons  whom  it 
named  as  executors  were  appointed  and. 
qualified  as  such.  These  executors  then  rep- 
resented to  the  probate  court  of  Oowley  coun- 
ty, Kan.,  that  at  the  time  of  his  deatb  said 
testator  owned  certain  real  and  personal 
property  In  that  county,  and  asked  that  the 
will  be  there  admitted  to  probate,  and  that 
they  be  granted  letters  testamentary  that 
they  might  proceed  in  the  management  of  tbe 
part  of  the  estate  found  in  Kansas.  An 
order  was  made  admittii^  the  will  to  record 
upon  the  stroigtb  of  its  having  beoi  appror- 
ed  by  the  Illinois  court,  and  letters  testa- 
mentary were  granted  to  tbe  executors,  who 
gave  the  bond  and  took  the  oath  required  by 
the  Kansas  statute  and  entered  upon  tbe 
performance  of  their  duties  In  this  state.  In 
1883  they  filed  In  the  Ckjwley  county  probate 
court  a  petltlcm  f<^  leave  to  sell  real  estate 
situated  In  that  county  for  tbe  paymmt  of 
debts.  Notice  of  a  hearing  thereon  was  prop- 
erly given,  and  an  order  was  made  autbor- 
Izlng  the  executors  to  sell  certain  tracts  of 
land  for  that  purpose  at  private  sale.  A 
number  of  tracts  were  accordingly  sold,  tbe 
sales  were  confirmed,  and  deeds  were  ex- 
ecuted. On  June  8,  1886,  the  conrt  <H:dered 
that  no  more  of  the  real  estate  should  be 
sold  until  a  reappralsement  should  be  made 
and  until  the  court  should  direct  further 
proceedings  under  the  order  of  sale  already 
made.  For  more  than  12  years  nothing  fur- 
ther was  done  to  subject  the  real  estate  re- 
maining unsold  to  the  payment  of  debts.  On 
August  80,  1888,  Burton  F.  Peek  made  a 
showing  in  the  probate  court  of  Cowley  coun- 
ty that  the  Illinois  court  having  jurisdiction 
of  the  Bretton  estate  had  appointed  him  ad- 
ministrator de  bonis  noQ  with  tbe  will  an- 
nexed, on  account  of  one  executor  having 
died  and  the  other  having  refused  to  act  and 
being  disqualified  by  nonresldence  In  Illln<dB. 
He  asked  the  Kansas  court  to  make  an  order 
rec<^lzing  him  as  such  administrator,  with 
authority  to  sell  real  estate  In  tbe  manner 
prescribed  by  law.  An  ord«r  was  accord- 
ingly made  recognizing  him  as  such  admin- 
istrator, confirming  his  appolntmmt  by  tbe 
Illinois  court,  and  approving  the  bond  which 
bad  been  there  given.  This  administrator 
then  presented  an  application  to  the  Cowley 
county  probate  court,  representing  that  an 
Indebtedness  against  the  estate  remained  un- 
paid, reciting  that  the  ordCT  of  sale  made 
15  years  before  was  still  in  force,  and  ask- 
ing that  appraisers  be  appointed  to  appraise 
enough  real  estate  to  satisfy  such  debt  Ap- 
praisers were  named,  appraieonwts  were 
had,  a  tract  of  land  was  sold,  the  sale  was 
confirmed,  a  deed  was  ordered  and  executed, 
and  the  purchaser  went  into  possession. 
Thereaft^  sevo'al  conveyances  of  the  prop- 
o-ty  were  made,  tbe  last  grantees  being  Grant 
Stafford  and  P.  H.  .  Albright.  In  1902,  an 
action  was  brought  by  the  Bretton  legatees 
against  Stafford  and  Albright  for  the  re- 
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covery  ot  the  posseBsion  of  this  land,  under 
tbe  claim  that  the  administrator's  sale  was 
absolutely  Told  and  passed  no  title.  They 
recovered  a  Judgment,  from  which  the  de- 
fendant prosecutes  error. 

The  administrator,  Fe^  gave  no  notice  of 
the  bearing  of  a  petition  preeoited  by  him 
for  an  order  authorizing  the  sale  of  real  es- 
tate, and  the  sale  was  obviously  void  on 
this  account,  unless  tbe  proceedings  taken  by 
him  can  be  regarded  as  a  continuation  of 
those  begun  by  the  executors.  Tbc^  werf 
manifestly  so  consldwed  by  blm  and  ao  treat> 
ed  by  the  i^obate  court  Tbe  only  question 
tbat  need  be  determined  here  Is  wtaetbw  tbe 
two  proceedings  were  m  connected  tbat  tbe 
Jurisdiction  to  antborlze  sales  of  real  estate 
acquired  by  tbe  probate  court  In  Tirtne  ot 
the  notice  glvai  by  tbe  executors  remained 
with  the  court  so  as  to  warrant  ttie  making 
of  an  order  without  further  notice  for  13» 
administrator  to  sell  lands  covered  by  the 
original  notice  and  order.  It  Is  not  danbted 
that  an  order  made  upon  dne  notice  for  tbe 
sale  of  real  estate  by  an  executor  ot  admin- 
istrator Is  snfltelent  to  antborlse  a  sale  by 
bis  snccessOT  In  trust  (18  Gyc.  726;  VX),  but 
tbe  vital  Inquby  here  la  whether  tor  this 
pnrpose  Peek,  the  administrator  de  bonis 
iKm,  was  tbe  successor  of  tbe  executors  who 
gave  tbe  notice  and  to  wbom  tbe  wiglnal 
order  of  sale  was  granted.  In  tbe  Investiga- 
tion of  this  questimi.  It  Is  necessary  to  ob- 
serve carefoUy  tbe  dUTerent  steps  tbat  were 
takm  and  tbe  statutory  provisions  by  which 
tbey  were  respectlvdiy  anthorlsed.  In  this 
connection  it  is  first  to  be  noted  tbat  there 
are  two  strata  and  distinct  methods  onder 
our  statute  by  wbl<A  real  propoty  In  this 
state  may  be  sold  to  satto^  tbe  debts  of  a 
nonrealdrat  testator.  One  of  tSum  is  tbat 
provided  In  aecttons  7982  to  7985  ct  the  Gen- 
eral Btatates  of  1901  Under  this  metbod, 
when  a  will  has  be&i  duly  proved  in  an- 
other state,  upon  tbe  prodnctioa  by  the  ex- 
ecutor or  other  Intnested  person  of  an  an- 
thffliticated  copy  of  tbe  will  and  i»ot>ate 
Ounot,  tbe  pn^te  court  of  any  connty  in 
Uiis  state  in  which  there  Is  property  upon 
which  tlie  will  may  opaate  may  admit  it 
to  record  (section  7963).  Section  796S  reads: 
**After  allowing  and  admitting  to  record  s 
will  pursuant  to  the  fom  preceding  sections 
■of  this  act,  tiie  court  may  grant  letters  teste- 
mentary  tberemi,  or  letters  of  administration 
with  the  will  annexed,  and  mi^  proceed  In 
the  settlement  ot  tbe  estete  that  may  be 
found  In  this  state;  and  Ibe  executor  taking 
out  letters,  or  the  administrator  with  the 
will  annexed,  shall  have  the  same  power  to 
sdl  and  oonv^  the  real  and  personal  estate^ 
1^  Tlrtiie  of  the  will  or  tbe  law,  as  other  ex- 
ecutors or  administrators  with  tbe  Kill  an- 
nexed dull  or  may  have  by  law.**  It  will 
be  noticed  that  the  section  quoted  con- 
templates tbe  actual  appointment  by  a  Kan- 
SM  court  of  an  executor  cv  administrator  who 


shall  be  subject  to  tin  eontro!  of  tbat  court 

in  all  things. 

Tbe  other  method  referred  to  is  described 
In  sections  2860  and  2961  of  the  Genwal 
Statutes  of  1901.  Section  2960  reads  as  fol- 
lows: "When  an  executor  or  admlnUtratw 
shall  be  appointed  In  any  other  stete,  terri- 
tory ox  foreign  country  on  the  estete  of  any 
person  dying  out  of  the  stete,  and  no  raecutor 
or  administrator  thereon  shall  be  appointed 
in  this  stete,  the  foreign  executor  or  admin- 
istrator may  file  an  authenticated  copy  of 
his  appolntmoit  In  iiie  probate  court  of  any 
county  In  which  there  may  be  any  real  atate 
of  the  deceased;  after  which  he  may  be  au- 
thorized under  an  order  of  the  court  to  sell 
real  estete  for  the  payment  of  debts  or  l^a- 
cies  and  the  charges  of  administration,  In  the 
same  manner  and  upon  the  same  t^ms  and 
conditions  as  are  prescribed  in  the  case  of 
an  executor  or  administrator  appointed  In 
this  state,  except  as  hereinafter  provided." 
Secticm  2051  provides  that  if  the  trand  already 
^ven  by  tbe  foreign  executor  or  adminis- 
trator be  found  auffld«it  be  shall  not  be  re- 
quired to  give  any  further  security;  that 
otherwise  he  must  give  an  underteklng  prop- 
erly to  account  for  the  proceeds  of  all  sales 
he  may  make,  according  to  tbe  laws  of  the 
state  In  which  be  was  appointed.  It  Is  to 
be  noticed  that  these  sections  do  not  contem- 
plate the  appointment  of  a  Kansas  executor 
or  administrator,  or  any  appointment  In 
Kansas  whatever.  Th^  merely  relate  to  the 
recognition,  for  the  purpose  of  effecting  the 
sale  of  real  estete  sltoated  in  Kansas,  of  an 
appointmoit  made  elsewbar&  In  the  pres«it 
case  the  executors  proceeded  under  the  first 
stated  of  these  two  methods.  Tbey  did  not 
ask  that  the  Kansas  court  should  authorize 
them  to  sell  real  estate  In  virtue  of  tbelr 
having  qualified  as  executors  in  Illinois. 
Tb^  were  appointed  as  executors  for  ICan- 
sas,  amiable  to  the  Kansas  courts  and  tbe 
Kansas  laws  in  all  things,  and  they  gave 
bond  and  took  their  oaths  as  Kansas  ex.- 
ecntors.  Tbe  drcumstanoe  that  tbey  had  al- 
ready been  appointed  as  executors  in  Illinois 
Is  a  mere  Incident  It  was  not  en^tial  to 
th^  appointment  in  Kansas.  Indeed,  It 
would  appear  that,  since  the  stetntes  of  11- 
Hnols  and  of  Kansas  alike  forbid  tbe  ap- 
polntmmt  of  a  nonresident  executor,  no  one 
eonld  properly  quality  as  an  executor  In 
botii  states. 

On  tbe  other  band,  tbe  administrator  J»o- 
eeeded  under  the  second  method.  He  did  not 
se^  to  be,  nor  was  be,  appointed  as  a  Kansas 
administrator.  Be  mwely  asked  to  have  tlie 
appointment  which  bad  already  been  made  In 
Illlnids  recognised  liy  Ot»  Kansas  court  ao 
tbat  he  might  as  an  Ulhuds  administratm:, 
sell  Kansas  real  estate  under  the  supervislim 
of  a  Kansas  oonrt  As  aivears  1^  sectiou 
2960  above  quoted,  this  could  be  done  only 
upon  thB  theory  tbat  no  executor  or  admin- 
istrator had  been  qqiointed  in  Kansas.  Bx- 


Digilized  by 


1033 


88  PAOIFIO 


EBPOBTEB. 


(KuL 


ecu  tors  bad  been  appointed  Id  Kansae.  One 
of  tbem  bad  died.  The  otber,  alttaoogh  re- 
moved tbe  lUlnobi  conrt  because  be  was 
not  a  resident  of  Illinois,  may  bave  been  still 
qnallfled  to  act  in  Kansas,  so  far  as  the  rec- 
ord discloses.  In  order  for  tbe  Cowl^  coun- 
ty probate  court  to  have  had  JnrlsdlctiiHi  to 
permit  the  foreign  administrator  to  sell  Kan- 
sas real  estate,  the  executors  already  ap- 
iwlnted  must  have  been  dlqjKwed  of  In  some 
way.  Pfflrhaps,  to  sustain  the  acts  of  tbe 
court,  it  may  be  assumed  that  the  surviving 
executor  bad  been  removed  by  the  Kansas 
court  as  well  as  by  that  of  IlUnois,  and  that 
the  situation  therefore  became  the  same,  so 
far  as  related  to  sales  of  real  estate  by  a 
for^gn  administrator,  as  thou^  no  executor 
or  admlnlstratw  had  been  appointed  In  Kan- 
sas. In  that  view  of  the  matter  tbe  admin- 
istrator de  bonis  non,  in  virtue  of  his  ap- 
pointment In  IlUnota,  might  bave  been  au- 
thorized to  sell  real  estate  In  Kansas  "In  the 
same  manner  and  upon  the  same  terms  and 
conditions  as  are  prescribed  In  tbe  case  of  an 
executor  or  administrator  appointed  In  this 
state."  But  to  procure  an  order  for  that 
purpose  It  was  essential  that  be  should  give 
notice.  Be  could  not  avail  himself  itf  tbe 
notice  given  by  the  executors  16  years  before, 
for  he  was  not  their  successor  in  tSiis  matter. 
He  did  not  succeed  them  In  the  capacity  In 
which  they  bad  acted  in  giving  the  notice 
and  obtalniDg  the  cvder  of  sale.  Be  may 
have  been,  and  doubtless  was,  tbe  successor 
of  tbe  executors  so  far  as  r^ated  to  their 
appointment  and  qaaliflcatlon  in  Illinois; 
but  be  was  not  their  successor  In  respect  to 
their  appointment  and  qualification  In  Kan- 
sas. The  notice  they  gave  and  the  ordw 
th^  procured  from  the  Kansas  court  were 
aoldy  In  virtue  of  their  appointment  in  Kan- 
sas, and,  although  they  chanced  to  be  ti» 
same  persons  to  whom  letters  testamentary 
had  already  been  Issued  In  Illinois,  It  does 
not  follow  tbat  the  person  appointed  to  suc- 
ceed them  there  acquired  tbe  authority  to 
complete  their  acts  b^un  in  their  capacity 
as  Kansas  appointees.  Tbe  admlnistrator'a 
deed  was  therefore  void,  and  constituted  no 
defense  to  tbe  action  of  ejectmoit  brought 
by  the  owners  of  the  land. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


BEISWANGER  et  al.  v.  BANGS  et  al. 
(Snpreme  Court  of  Kanaas,   Dec.  9,  19(Mi.) 

Error  from  District  C9oart»Cowl^  County; 
O.  L.  Swartfl,  Jndge. 

Action  between  Christian  Henry  Belswan- 
ger  and  others  and  Milton  A.  Bangs  and 
others.  From  the  Judgment,  BeUnrax^cer 
and  others  bring  error.  AfDrmed. 

G.  H.  Bncfcman,  Grant  Stafford,  and  O.  P. 
Fuller,  for  pl^tUh  In  error.  Hacknej  ft 
T-atferty,  Cor  defmdants  in  emc. 


PER  OUBIAH.  Tbe  ^^ts  In  fUs  case  are 
substantially  the  same  as  those  In  Albrli^ 
T.  Bangs  (Just  decided)  88  Pac.  1090,  and  tbe 
Judgmuit  Is  affirmed  for  tlie  reasras  tbare 
given. 


Bx  parte  HOWARD. 
(Supreme  Conrt  of  Kansas.  Nov.  11.  1909^) 

1.  GRnOITAZ,  IiA,W — JmiGlfEITT — COHHmcENT 

— VAUorrr. 

A  Judgment  and  commitment  to  the  peoi- 
tentiary,  which  recite  tmly  that  the  defendant 
in  a  cnminal  action  pleaded  guilty  to  a  charge 
of  grand  lan^y,  ana  that  the  coart  senteoo^ 
him  "to  oonflnement  and  bard  labor  In  the  state 
penitentiaiy  of  the  stats  of  Kansaa  until  dis- 
charged therefrom  bj  doe  course  of  law,"  ate 
each  vdd  for  nncercalnty. 

2.  Sauii — Dptimitbhebs  or  JuDOHEirr. 

A  Judgment  of  Imprisonment,  to  be  valid, 
especially  under  the  inoeterminate  sentence  law. 
must  be  so  definite  and  certain  in  its  terms  that 
both  the  convict  and  the  officer  opon  whom  its 
execution  de^-olves  may  know  tiierefrom  tbe 
term  of  imprisonment. 

[Ed.  Note. — For  cases  In  point,  see  vol.  16, 
Cent  Dig.  Criminal  Law.  | 

8.  SaMB — ImsrEUUlTATE  Behtstcb. 

Under  an  Indeterminate  sentence,  the  law, 
snd  not  tbe  court,  determines  the  duration  of 
punishment,  and  the  record  of  a  conviction  and 
sentence  should  set  forth  folly  tbe  name  and  de- 
gree <tf  the  crime  ot  which  the  oonvictkm  was 
had ;  and.  If  different  penalties  attach  to  differ- 
ent classes  of  the  same  degree  of  the  crime,  tiie 
record  should  also  disclose  the  particular  act 
or  class  of  which  conviction  was  had. 
4.  Balm — Penalties. 

Tills  law  imposes  the  extreme  penalty  pre- 
scribed by  the  crimes  act  for  each  degree,  act, 
or  class  of  orime,  and  makes  provision  for  the 
mitigatimi  of  such  penalty. 

Graves,  Greene,  and  Mason,  JJ.,  Assoit- 
ing   from   first   paragraph   of  vllabus  and 
conclusion  of  opinion. 
(Syllabus  Igr  the  Court) 

Application  of  William  Howard  for  irrlt 
of  habeas  eorpniu  Petitioner  remanded  on 

condition. 

Robert  D.  Garver,  for  petitions.  C  C. 
Coleman,  Atty.Gen.  (Clad  Hamilton,  of  oonn- 
sel),  for  respondent 

SMITH.,  J.  The  petitioner  was  prosecut- 
ed In  the  district  court  of  Johnson  county 
on  Information  charging  him  with  stealing 
chickens  in  the  nighttime  The  following 
Is  tbe  record  of  the  proceedings  bad  on  such 
information: 

"State  of  Kansas.  Plaintiff,  r.  Alias  William 
Howard,  Defendant  Grand  lArceny  Na 
1.177. 

"Now,  on  this  day,  came  plaintiff,  by 
Chas.  -  O.  Hoge,  county  attorney  and  at- 
torney for  tbe  prosecution,  and  as  well  al- 
so came  defendant's  attorney.  Chancy  B.  Lit- 
tle, who  announces  to  the  court  that  the 
defendant  herein  is  In  the  custody  of  P.  K. 
Hendrix,  sheriff  of  Jobnson  county,  Kansaa. 
and  is  In  the  Jail  of  said  county  and  Is  de- 
sirous of  pleading  guilty  at  tills  time  to  the 
information  berrin.  Th»eupon  the  court 
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tnrders  said  sh^ff  to  produce  the  body  of 
Bald  defendant  In  open  court  And,  said  or^ 
der  having  been  obeyed,  said  defendant  da- 
ly  appears  In  open  court.  In  his  own  proper 
person  and  by  Chancy  B,  Little,  his  attorney. 
Thereupon  the  defendant  la  duly  arraigned 
and  listened  to  the  reading  of  the  Informa- 
tloD,  as  It  was  read  by  the  clerk,  and  char- 
ging him  with  grand  larceny,  and  Is  re- 
quired to  plead  thereto.  Aud  thereupon  de- 
fendant pleads  guilty.  And  now  this  cause 
came  on  for  Judgment  and  the  sentence  of 
the  court  against  the  defendant,  William 
Howard,  npon  the  plea  of  guilty,  heretofore 
entered  against  him  her^,  upon  arraign- 
ment npon  the  Information  filed  against 
blm  herein  for  the  crime  of  grand  larcoiy, 
and  thereupon  came  Chas.  0.  Hoge,  county 
attorney  for  Johnson  county,  Kansas,  on  be- 
half of  the  prosecution  as  before,  and  by  or- 
der of  the  court  the  defendant  is  brought  In- 
to court  by  the  sheriff  of  said  county  and 
appears  in  court  In  his  own  proper  person 
and  by  Chancy  B.  little,  his  attorney,  and 
the  defendant,  being  now  caused  to  stand 
before  the  court,  la  Informed  by  tfie  court, 
of  the  plea  of  guilty,  heretofore  pleaded 
herein  upon  arraignment,  to  said  Infwma- 
tlon  filed  against  him  herein  by  the  said 
county  attorney  aforesaid  for  grand  larc^iy, 
and  Is  asked  by  the  court  whether  he  has 
any  legal  cause  to  show  why  Judgment  and 
sentence  of  the  court  sliould  not  be  pro- 
nounced against  him  upon  the  said  plea  of 
guilty  herein;  and,  no  sufficimt  cause  being 
alleged  by  the  defendant  or  appearing  to 
the  court  why  such  Judgment  should  not 
be  pronounced,  it  Is,  therefore,  now  by  the 
court  hae  considered,  ordered,  and  adjudged 
that  the  said  defendant,  William  Howard, 
be  and  he  is  hereby  sentenced  to  confine- 
mttit  and  bard.  labor  In  the  State  Peoiten* 
tlary  of  the  state  of  Kansas  until  discharged 
therefrom  by  due  course  of  law,  and  that 
he  pay  the  costs  of  the  prosecution  herein 

against  blm,  taxed  at  $  .  and  that 

execution  issue."  The  i>etltlonar  alleges 
that  this  Judgment  Is  void,  and  that  he  is  un- 
lawfully d^wived  of  his  lib^ty*  and  Is  Im- 
prisoned in  the  state  penitentiary  by  the 
warden  thereof,  whom  he  makes  rMpondenit, 
claiming  to  act  under  authority  of  such 
sentence.  The  respondent  moves  to  quash 
the  writ  on  the  ground  that  the  petition  does 
not  state  facts  sufiSclent  to  entitle  blm  to 
the  relief  prayed  for,  and  the  case  Is  sub- 
mitted on  the  petition  and  motion. 

There  are  two  degrees  only  of  larceny  un- 
der the  crimes  and  punishments  act  of  this 
state,  vis.,  grand  larceny  and  petit  larcmy, 
bat  Utere  are  two  penalties  for  aets  defined 
aa  grand  larceny;  that  Is  to  say,  upon  con 
Tictlon  €£  certaiu  acts  defined  as  grand  lar- 
eesiy  a  penalty  of  Imprisonment  not  ec- 
ceedlng  seven  years  is  prescribed,  and  of 
certain  other  acts  defined  as  grand  larceny 
imprisonment  not  exceeding  five  years  Is 
prescilbed.  To       latter  ^as  the  stealing 


of  domestic  fowls  In  the  nighttime  was  add- 
ed by  chapter  21S,  p.  872,  Laws  of  1909. 
Prior  to  the  enactment  of  the  Indeterminate 
sentence  act  (cbapt^  87S.  p.  571,  Laws  of 
1903)  tlie  trial  court,  npon  the  conviction  of 
an  accused  of  grand  larceny,  having  knowl- 
edge of  the  particular  acts  charged,  pro- 
nounced a  certain  determinate  sentence  of 
imprisonment  If  the  criminal  act  fell  li 
the  seven-year  class,  imprlsonm^t  was  im- 
posed of  seven  years  or  some  definite  abort- 
er  term;  if  in  the  five-year  class,  the  sen- 
tence was  for  five  years,  or  some  definite 
term  shorter  than  five  years.  Hence  thn-e 
could  be  no  confusion  or  uncntalnty  If  the 
record  should  not  be  made  In  compliance 
with  section  6689,  Oen.  St  1901,  which 
reads:  "Whenever  Judgment  upon  a  con- 
viction shall  be  rendered  in  any  court,  the 
clerk  of  auch  court  shall  enter  such  Judg- 
ment fully  on  the  minutes,  stating  briefly 
the  offense  for  which  such  conviction  shall 
have  been  had  and  the  court  shall  Inspect  such 
entries  and  conform  them  to  the  facts;  but 
the  omission  of  this  duty  either  by  the  clerk 
or  Judge  shall  In  no  wise  affect  or  impair  the 
validity  of  tbe  Judgment"  Under  the  stat- 
utes In  force  prior  to  the  enactment  of  the 
indeterminate  sentence  act,  an  accused  found 
guilty  of  the  crime  of  grand  larcmy  might 
be  sentenced  to  confinement  and  hard  labor 
In  the  penitentiary  for  four  years.  If  the 
record  disclosed  only  these  two  facts,  the 
conviction  and  the  sentence.  It  would  he  Im- 
possible to  sell  whether  the  crime  committed 
was  one  for  wlilch  the  extreme  penalty  Is 
five  years  or  is  seven  years.  The  convict 
and  the  prison  officials  would,  however, 
know  definitely  that  the  convict  was  placed 
in  their  keeping  for  a  definite  term  of  four 
years,  not  to  be  exceeded  to  any  event  but 
which  might  be  reduced  by  good  conduct 
under  the  rules  of  the  prison.  Trndes*  tbe 
sentence  In  question  the  warden  knows  only 
thatthe  court  attempted  tosentence  the  peti- 
tioner to  the  extreme  penalty  for  grand  larce- 
ny (Stete  V.  Page,  60  Ean.  684,  57  Pac.  614), 
but  he  has  no  official  knowledge  wbetiier 
that  penalty  Is  five  years'  Imprisonment  or 
seven  years. 

It  Is  ui^ed  that  the  extreme  penalty  for 
the  crime  of  grand  larceny  Is  five  years,  ex- 
cept tn  cotaln  specified  cases  In  which  it  Is 
seven  years,  and  that  the  Judgment  should 
be  presumed  to  be  In  the  general  class,  and 
not  In  the  exceptional  class,  or,  If  the  term 
of  sentence  is  In  doubt  the  culprit  should 
be  given  tbe  benefit  of  the  doubt  and  should 
be  held  to  have  beea  sentenced  to  the  short- 
er term.  We  cannot  accept  either  of  these 
contentions.  A  Judgment  of  Imprisonment 
to  be  valid  must  be  so  definite  and  certain 
tn  its  terms  that  both  the  convI(4  and  the 
officer  upon  whom  Its  executicm  devolves 
may  know  the  term  of  imprfsonment  Pick- 
et V.  State,  22  Ohio  8t  406;  People  ex  rel. 
Hinckley  v.  Plrfenbrlnk,  96  lU.  69.  If  the 
puniahmoit  att^pted  to  be  Imposed  by  tbe 
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Judgment  be  greater  than  Ib  authorized  by 
law,  the  Judgmoit  Is  void.  In  re  M<^^1, 
68  Ean.  866,  74  Fac.  1110;  In  re  Dill,  32 
Kan.  668,  5  Paa  39,  40  Am.  Rep.  605.  The 
statute  prescribes  one  penalty  for  certain 
acts  denounced  as  grand  larcenies,  and  an- 
other penalty  tor  certain  ottier  acts  de- 
nonnced,  also,  as  grand  larcenies.  Hence 
the  ja^moit  must  show  In  which  one  of  the 
two  classes  ot  grand  larceny  the  criminal 
act  fails  before  a  sentence  under  the  In- 
determinate act  can  be  Imposed.  Not  neces- 
sarily so  nndw  the  pre-existing  statute, 
where  the  court  det^mined  the  duration  of 
punishment  Under  the  indeterminate  sen- 
tence  act  the  law,  not  the  court,  says  what 
the  duration  of  punishment  shall  b&  State 
T.  Page,  60  Kan.  668,  07  Pac.  S14.  It  Im- 
poses the  extreme  penalty  and  then  provides 
for  Its  mitigation.  Before  it  can  be  deter^ 
mined  from  the  law  what  the  extreme  pen- 
alty Is,  there  must  be  a  definite  sentence  to 
which  the  law  can  be  applied,  and  any  at- 
tonpted  sentence  short  of  this  Is  a  nullity. 
Sndi  Is  the  attempted  sentence  tn  this  case. 
The  Judgment  Is  so  indefinite  and  uncertain 
as  to  the  particular  grand  larceny  for  which 
the  defendant  was  to  be  punished  that  the 
law  attaches  neitlier  extreme  penalty  there- 
to, and  a  commitment  to  Imprisonment  in 
the  poiItenUary  for  an  unlimited  time  Is  a 
nullity.  It  Is  Dot  a  case  of  the  ImpoBltloQ 
of  a  greater  or  of  a  less  penalty  ttian  Is  au- 
thorized by  law.  It  Is  a  sentence  to  confine- 
ment and  bard  labor  In  the  state  peniten- 
tiary to  which  neither  the  court  nor  the  law 
places  any  duration  as  to  time.  The  at- 
ten4>ted  sentence  being  a  nullity,  the  peti- 
tioner stands  In  the  portion  of  not  being 
aentmiced  at  all.  He  has  pleaded  guilty  to 
a  definite  cbais;e  of  a  crime,  but  has  not 
bem  sentraced  therefor. 

We  have  not  overlooked  In  re  Nolan,  68 
Kan.  796,  75  Pac.  1025,  In  which  practically 
tile  same  question  as  hweln  was  involved, 
and  In  which  case  the  decision  Is  apparently 
adverse  to  the  conclnai(m  herein  reached.  It 
will  be  observed,  howevw,  that  the  Nolan 
Case  was  decided  upon  the  authority  of  In 
re  Black,  52  Kan.  64^  84  Pac  144,  80  Am.  St 
Bcp.  381,  and  on  the  question  whether  the  de- 
fect In  the  verdict  rendered  the  judgment 
thereon  void.  In  the  Nolan  Oase  the  only 
question  Involved  herein  Is  Ignored,  and  the 
court  says  the  Black  Case  "is  exactly  In 
point"  and  quotes  therefrom  as  follows: 
"We  think  the  record  In  this  case  shows  that 
the  district  court  regarded  the  verdict  as  a 
verdict  of  guilty  of  burglary  In  the  first  de- 
gree, and  proceeded  to  sentence  the  defend- 
ant accordingly.  In  doing  so,  the  court  acted 
Judicially  and  Judicially  determined  the  effect 
of  the  verdict  If  the  court  erred,  the  de- 
fendant had  bis  remedy  by  appeal.  He  neg- 
lected to  avail  himself  of  that  right  We  do 
not  think  he  can  now  obtain  his  discbarge 
from  custody  becauee  of  an  erroneous  de- 


cision of  the  court  as  to  the  force  and  effect 
of  the  verdict"  Now  the  Indeterminate  sen- 
tence was  not  in  existence  In  1803,  when  the 
Bla(^  Case  was  decided,  and  that  case  is 
not  authority  on  the  question  here  InTOlved. 
Neither  does  the  Nolan  Case  purport  to  de- 
cide the  question  here  Involved,  whethOT  the 
Judgment  was  void  for  Indeflnitraess,  al- 
though It  might  well  have  been  determined 
therein.  From  whet  has  been  said.  It  Is  ap- 
parent that  the  numerous  decisions  cited  re- 
lating to  Judgments  not  under  an  indetON 
minate  sentence  law  can  have  UtUe  applica- 
tion to  the  case  at  bar. 

The  petitioner  claims  that  the  indetermin- 
ate sentence  act  of  1003  Is  un<K>nstItutionaL 
The  case  of  State  v.  Page,  supra,  fully  dis- 
poses of  this  contention  adversely  to  the  pe- 
titioner. 

It  Is  the  Judgment  of  this  court  that  the 
sentence  la  void;  but  the  conviction  being 
regular  and  valid,  the  petitioner  ought  not 
to  be  discharged.  A  valid  Judgment  should 
be  rendered,  and  the  petitioner  shonid  be 
returned  the  custody  of  the  proper  author- 
ities for  that  purpose.  If,  however,  this  be 
not  done  within  20  days,  the  petitioner  will  be 
discharged  from  the  warden's  custody. 

JOHNSTON.  G  J.,  and  BUBCH  and  POB- 
TBB,  33.,  concurring. 

GRAVES,  J.  (diflsenting).  I  dissent  from 
tile  first  paragraph  of  the  syllabus,  and  the 
conclusion  reached  In  the  foregoing  opinion. 

The  petitioner,  by  bis  voluntary  confes- 
sion made  In  open  court,  is  guilty  of  grand 
larceny.  No  question  of  Irregular  or  errone- 
ous conviction,  or  miscarriage  of  Justice,  in 
any  way  Is  suggested.  The  sole  cause  given 
for  his  release  Is  that  the  writ  by  which  be 
la  held  is  void  because  so  Indefinite  and  un- 
certain that  it  is  impossible  to  ascertain 
therefrom  the  maximum  punishment  fixed  by 
law  for  the  crime  of  which  he  was  sentenced. 
The  statute  defining  grand  larceny  Is  as  fol- 
lows: Section  1,  c.  218,  p.  372,  Laws  1008: 
"Every  person  who  shall  be  convicted  of  fe- 
loniously stealing,  taking  or  carrying  away 
any  money,  goods,  rights  In  action  or  other 
personal  property  or  valuable  thing  whatso- 
ever of  the  value  of  twenty  dollars  or  more 
or  any  horse,  mare,  gelding  colt  filly,  ass, 
mule,  neat  catile,  sheep,  goat  bog,  or  tn  the 
nighttime  any  domestic  fowls,  harness  or 
saddles  belonging  to  another,  shall  be  deemed 
guilty  of  grand  larceny."  The  statute  fixing 
the  punishment  therefor  is  section  2070,  Gen. 
St  1001,  which  reads :  "Persons  convicted  of 
grand  larceny  shall  be  punished  In  the  fol- 
lowing cases  as  follows :  First  for  stealing 
a  horse,  mare,  gelding,  colt  filly,  neat  cat- 
tle, mule  or  ass,  by  confinement  and  hard 
labor  not  exceeding  seven  years.  Second,  in 
all  cases  of  grand  larcoiy,  except  as  provided 
in  the  two  succeedli^  sections  by  confine- 
ment and  hard  labor  not  exceeding  five 
years."  The  words  "ocept  aa  provided  Ui 
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Urn  two  racceedlog  sections,"  used  In  the 
■above  statute,  bare  no  algnlflcance,  as  the  two 
■auoceedlng  sections  do  not  refer  to  the  same 
-crime,  and  lliere  nerer  were  two  secttons 
Immediately  following  this  section,  ss  en- 
acted In  the  laws  at  this  state,  that  applied 
-to  grand  larcenj.  This  seetkm  was  taken 
bodllj  from  the  Revised  Statutes  of  Missouri 
■of  1845;  It  being  section  81,  a  47,  art  8,  of 
said  statute,  and  was  placed  in  ttie  ocnuj^led 
laws  of  KaiuBas  of  1866,  eommonlj  known 
as  the  "bogus  statutes,"  and  appears  as  sec- 
tlon  81,  c.  49,  thereof.  In  the  Hlsaonri  stat- 
ate,  from  which  tbls  section  was  taken,  the 
-two  sections  Immediately  succeeding  this 
were  secttmu  82  and  38,  art  8,  ctf  said  duyh 
-ter  47,  which  read; 

"Sec:  SSL  It  any  penxm  shall  entice^  decoy, 
•or  carry  away  out  of  this  state,  any  slave 
Monglng  tn  another,  wlfli  Intent  to  dcqprira 
-the  owner  thereof  of  the  services  of  such 
slave,  with  intent  to  procure  or  ^oct  the 
freedom  of  such  slave,  he  shall  be  adjudged 
guilty  of  grand  larcwy,  and  punished  Im- 
prlsomnent  In  the  penitentiary  not  less  than 
-five  years. 

'*See.  38.  If  any  persons  shall  aid  <x  asalst 
In  mtlclng,  decoying;  or  persuading,  or  car- 
tying  away,  or  sending  out  of  this  state,  any 
slave  beloQKlng  to  another,  irith  Intent  to 
-^ect  the  freedom  of  such  slav^  or  to  deprive 
the  owner  thereof  <tf  the  service  of  such  slave, 
■he  shall  be  adjudged  guilty  of  grand  larceny, 
and,  upon  conviction,  shall  be  punished  by 
Imprisonment  In  the  pentltoitlary  not  less 
than  fl\e  yeus.** 

These  are  the  two  **8ncceedlng  sections* 
-to  which  these  words  were  evidently  intended 
-to  refer.  For  smne  reason,  probably  an  over^ 
fligbt  the  compilers  of  the  "bogus  Btatvtat* 
did  not  Include  these  last  two  sections  In  the 
Ka«was  crimes  act,  and  therefore  the  words 
"except  as  provided  In  the  two  succeeding 
sectlMis*'  have  nev^  had  any  force  or  mean- 
ing In  this  state  Therefbre  this  section 
must  now  be  read  with  these  words  eliminat- 
ed and  the  word  "other"  most  be  Inserted 
Btber  tbB  word  "all" ;  otherwise,  Oils  clause 
■Is  Inconsistent  with  what  jwecedes  It  In  tlw 
•same  section. 

tnie  present  law  under  which  the  petltlon- 
-w  was  sentoiced  (chapter  VTtSi,  p.  671,  Laws 
*190S)  provides  that:   "The  court  Imposing 
-aratence  shall  not  fix  the  limit  or  duration  ot 
the  sentoice,  but  the  term  of  Impriscmment 
•of  any  person  so  convicted  iball  not  exceed 
the  maximum,  nor  be  less  than  the  minimum 
term  provided  by  law  for  tile  crime  for  vhlch 
-the  person  was  convicted  and  sentenced,  the 
release  of  such  to  be  determined  as  herein- 
after provided."  It  also  provldea  that  the 
'board  of  directors  and  warden  shall  consti- 
tute a  prison  board  for  the  purposes  therein 
stated.   It  Is  made  tiie  duty  of  the  district 
Judge  pronouncing  sentence  and  the  county 
attorney  to  furnish  the  pristm  board  with 
-liiformatlon  concerning  the  prisoner,  showing 
*hls  Industry,  character,  assodattons,  dteposl- 


tlon,  and  otherwise,  as  may  be  required,  and 
the  prison  board  may  also  gatbw  Informa- 
tion deemed  by  It  material  from  othn  of- 
fldala  and  persons  who  have  known  the 
prisoner.  The  prison  board  may  release  pris- 
oners <m  parole,  under  sudi  rule  as  It  may 
adopt,  and  after  any  prisoner  has  bean  on 
parole  six  months  or  longer  the  warden  may 
In  his  discretion  certify  to  the  prison  board 
that  such  prisoner  <»n  be  finally  released 
with  safety  to  the  pnbUc.  If  the  board  con- 
eon  with  toe  warden,  a  recommendation  to 
that  effect  Is  sent  to  the  Judge  who  pro- 
nounced sentence,  who  Is  thereupon  required 
to  enter  a  final  discbarge  of  the  prisoner  from 
further  liability  under  his  sentence^  and, 
upon  approval  of  this  proceeding  by  the  Gov- 
emor,  the  prisoner  goes  free,  with  $10  cadi, 
a  new  suit  of  clothes,  and  tran^ortetlim 
home.  From  this  It  will  be  seen  that  the 
texm  of  Imprisonment  In  any  caae  la  Ind^lnlte 
and  uncertain,  except  as  to  the  extreme  lim- 
it thereof.  Tba  court  pnmounclng  tlie  aea- 
tence  names  the  crime,  the  law  fixes  the 
extreme  limit  of  punishment,  end  the  {vlson 
board  really  determines  the  term  of  imprls- 
onmott;  not  exceeding  the  legal  maximum. 

This  court  In  Ita  opinion  In  this  case  says, 
In  eCFect,  toat  In  toe  case  of  grand  larceny 
toe  mere  statement  of  the  crime  to  toe  judg- 
ment and  writ  of  commitment  make  boto  void, 
for  the  reason  toat  It  la  Impossible  tta  tne 
prison  board  to  tell  therefrom  whether  the 
punlshmoit  fixed  by  law  for  such  crime  Is 
for  a  period  "not  exceeding  seven  years,"  or 
"not  exceeding  five  years."  A  judgment  may 
be  nncertato  and  Indefinite,  and  still  be  valid. 
Before  It  can  be  held  to  be  void  for  tola  rea- 
Boa  It  must  be  so  nncotoln  and  tod^tolto 
tiiat  It  la  Imposrible  to  ascertoto  Its  meaning 
with  reasonable  certatoty.  In  tbls  case  toere 
Is  very  llttie  dlfflcnlty,  tt  seems  to  me,  to  as- 
certaining from  this  judgment  the  punish- 
ment prescribed  by  law  for  thla  petitioner. 
He  is  guilty  of  grand  larceny.  Tbls  offense 
Is  dearly  defined  to  tiie  statate  first  here- 
tobefwe  quoted.  The  punishment  Is  pre- 
scribed In  section  2070  above  quoted.  For 
stealing  any  of  toe  property  mentioned  In 
tlie  first  clause  of  toat  section  toe  punish- 
ment is  "not  «n»edlng  seven  years."  The 
petitioner  vas  not  charged  with,  did  not 
plead  to,  and  waa  not  ctmvleted  of,  stealing 
any  of  the  property  therein  specified,  and 
toerefore  he  cannot  be  Imjirlsoned  seven 
years.  But  tols  fact  does  not  acquit  him  of 
toe  oOenae.  The  punishment  prescribed  for 
stealing  any  otoer  of  toe  property  omtvaced 
to  toe  definition  of  grand  larceny  ia  "not 
exceeding  five  years."  No  other  pnnlAment 
being  prescribed  tor  grand  laremy.  tt  follows 
toat  it  must  be  one  or  toe  other  of  toese  two 
periods.  Where  torae  are  two  things,  and 
one  is  ellmtoatad,  the  remainder  Is  not  diffi- 
cult to  determine. 

It  is  claimed  that,  because  toe  kind  of 
property  stolen  is  not  specified  to  toe  judg- 
ment^ It  Is  Impossible  to  detnmlne  the  ex- 
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taxt  of  punidiment  applicable.  It  maj  bm 
conceded  that,  If  the  kind  of  property  stolen 
was  stated  In  the  writ,  as  It  Is  In  the  opinion 
ot  the  court,  It  would  be  more  definite,  but 
It  does  not  follow  that  the  absence  of  this 
spedflcation  makes  the  Judgment  or  writ 
TOld.  When  it  Is  conceded,  as  It  must  be  in 
ais  case,  that  a  prisoner  Is  guilty  of  a  crime, 
It  then  follows  that  the  lowest  punishment 
prescribed  1^  law  for  that  crime  is  the  prop* 
er  punishment  to  Inflict,  nniess  there  Is  some- 
thing shown  to  Indicate  that  a  greater  pun- 
ishment la  applicable.  If  this  petitioner  was 
the  Mily  person  who  could  be  affected  by 
this  dedalon,  it  would  not  be  very  Important, 
but  a  precedent  la  here  established  which 
applies  to  all  prtsooers,  and  to  crimes  of  every 
kind  and  degree.  Courts  should  always  be 
Tigllant  to  extend  every  protection  given  by 
the  law  to  persons  accused  of  crime,  but  af- 
ter a  person  has  been  fairly  and  legally  con- 
victed  of  a  felony,  and  asks  to  be  absolutely 
relieved  of  the  legal  punishment  therefor 
solely  because  of  some  defect  in  the  papers 
hy  which  he  la  held,  the  request  sbonld  not  be 
granted,  unless  Its  allowance  Is  necessary 
for  the  protection  of  his  legal  rights,  and  he 
is  without  other  adequate  remedy.  This  pe- 
titioner might  have  compelled  the  district 
court  by  appeal,  If  necessary,  to  make  this 
judgment  and  writ  as  specific  and  definite 
as  desired,  but  that  Is  just  what  he  does  not 
want  He  prefers  to  obtain  absolute  free- 
dom by  an  appeal  to  tbat  much-abused  writ, 
which  succeeded  so  well  in  this  case.  The 
dedslona  of  this  court  In  the  past  have  been 
strongly  against  all  "general  gaol  delivery" 
proceedings.  It  refused  to  assist  convicted 
criminals  in  their  efforts  to  avoid  Just  and 
legal  punishment  on  account  of  Irregular  or 
defective  proceedings.  It  refused  to  set 
aside  Judgmente  as  void  for  uncertainty, 
when,  in  my  judgment,  much  greater  reaaon 
was  shown  therefor  than  appears  In  this 
case.  UndOT  the  law  as  it  was  before  1903 
the  time  of  Imprisonment  was  spedflcally 
stated  in  the  writ  of  commitment,  which  was 
the  sole  measure  by  which  the  years,  months, 
and  days  of  the  prisoner's  incarceratluk  was 
determined.  Then  certainty  was  essential 
and  of  great  importance ;  much  more  so  than 
now.  To  meet  this  necessity  for  certainty, 
juries  were  required  to  stete  in  their  verdict. 
If  the  offense  charged  consisted  of  different 
degrees,  the  degree  of  which  the  defendant 
was  found  guilty.  And  yet,  In  a  case  where 
the  defendant  was  charged  with  murder  in 
the  first  degree,  and  of  all  the  Inferior  de- 
grees thereof,  and  the  Jury  returned  a  verdict 
of  "guilty  as  charged  In  the  information," 
without  specifying  any  degree,  and  the  court 
pronounced  sentence  for  murder  in  the  first 
degree,  this  court  refused  to  set  aside  the 
Judgment  as  void.  State  v.  Jennings.  24 
Kan.  642 ;  In  re  Black,  52  Kan.  64,  34  Pac. 
414,  89  Am.  St  Rep.  331;  In  re  Nolan.  68 
Kan.  796.  7iS  Pac.  102B. 
My  Associates  waive  these  decisions  aaide 


as  Inapplicable  because  rendered  under  a  law 
different  from  ihe  present  stetute.  The  dif- 
ference, however,  so  far  as  appllcaUe  here, 
is  that  the  prior  law  made  certainty  as  to 
punishment  In  Judgmente  and  writs  of  com- 
mitment far  more  Important  than  now.  If 
these  decisions  were  correct  then,  the  writ 
of  habeas  corpus  should  have  been  refused 
now.  To  restrain  courts  from  using  tills 
"great  writ  of  right"  too  freely  section  671 
of  the  Code  of  GIvU  Procedure  was  enacted, 
which  reads:  "No  court  or  judge  shall  In- 
quire Into  the  legality  of  any  judgmrait  or 
process  whereby  the  party  is  In  custody  or 
discharge  him  when  the  term  of  commit- 
ment has  not  expired  In  ^ther  of  the  case* 
following :  •  •  •  Second,  upon  any  proc- 
ess Isued  on  any  final  Judgment  of  a  court  of 
competent  JurlsdlctloD."  This  stetute  does 
not  apply  where  the  process  is  absolutely 
void,  as  my  Associates  have  found  Hie  Jndg* 
ment  and  writ  in  this  case  to  be.  It  is  upon 
this  finding  that  I  disagree  with  tb^,  and  I 
only  quote  tills  stetute  to  show  that  nothing 
short  of  absolute  nullity  wlU  Jostlty  oomts 
In  setting  aside  writs  lasned  to  carry  out 
sentences  lawfully  xntUKranced  against  con- 
victed criminals.  In  the  case  of  In  re  Black, 
supra,  the  court  said :  "We  think  the  record 
in  this  case  shows  tbat  the  district  court  re- 
garded the  vwdtct  as  a  verdict  of  guilty  of 
burglary  In  the  first  d^ee,  and  proceeded 
to  sentence  the  defendant  accordingly.  In- 
doing  so,  the  court  acted  Judicially  and  Ju- 
dicially determined  the  effect  of  the  verdict 
If  the  court  erred,  the  defendant  had  bl» 
remedy  by  appeal.  He  n^lected  to  avalt 
himself  of  that  right  We  do  not  think  he  can 
now  obtein  bia  discharge  from  custody  be- 
cause of  an  erroneous  decision  of  the  court 
as  to  the  force  and  effect  of  the  verdict**' 
So,  In  this  case,  the  defendant  had  the  right 
to  Insist  upon  and  compel  a  clear  and  specific 
Judgment  In  accordance  with  his  plea  of 
guilty.  He  did  not  do  so.  He  should  not 
now  be  allowed  to  escape  punishment  on  th» 
ground  that  the  Judgment  Is  void,  when  It 
can  be  ascertained  with  reasonable  certainty 
therefrom  the  »act  punishment  prescribed 
by  law  for  the  offense  to  which  be  pleaded 
guilty  and  for  which  he  was  sentenced. 

I  am  authorized  to  say  that  Justice* 
OBEBNB  and  MASON  concur  In  this  dlaMnt. 


STATE  V.  IRBIiAND. 
(Sapreme  Court  of  Kansas.  Nov.  11,  1906.) 

L  Cbiminal  Law — Vranicr — Sumcipicr. 

Under  8ecti<»i  239  of  the  Code  of  Criminal 
Procedure  (Gen.  St  1901,  B684)  a  verdict  U 
snfficient  which  finds  defendant  guilty  of  tfae- 
principal  seta  which  conatttute  the  offense  and 
then  states  the  section  of  the  crimee  act  In 
which  the  offense  b  defined,  so  that  the  eoart 
can  determine  from  the  verdict  the  grade  or 
character  of  the  offense. 
2.  HoMicmB — HUBOEa — Manslauohrs. 

Neither  murder  nor  manslaughter  Is  de- 
fined hy  the  stetute  of  Kansas,  These  terms  as 
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nsed  in  the  erlmoB  aet  have  the  same  meaning 
M  at  eomoum  law.  Murder  la  the  nnlawftu 
UlUni  of  a  human  behif  with  mallca  afon- 
tbongoL  Hanslaughter  is  the  unlawful  IdUing 

of  a  Duman  being  witboat  malice. 

[Ed.  Note. — For  cases  ]n  point,  aea  roL  26, 
Oent.  Dig.  Homicide*  H  12,  C^] 

8.  Ceiiohai.  Law — IWBTaUOTlOK»~DKrm  ition 

or  OrmtsB. 

It  is  no  t^tjectlon  to  an  Inatnietlon  deflnlns 
an  oifenM  that  the  exact  wcwda  oi  the  statute 
are  not  used,  where  the  butruetion  tat  plain 
language  defines  the  ottenae  and  strntaa  the 
■enttal  elementa  Ihereof. 

{Ed.  Note. — For  cases  in  point,  see  Tol.  14, 
Gent  Die.  Criminal  Law,  |  1812.] 

^  Hoiaams — IirsTauonoNS — Asumv  wixh 

Iktent  to  Kile.. 

In  a  proBecntion  under  section  38  and  42 
of  the  er&nes  act  (Oen.  St  1901,  202^ 
2027),  where  the  jury  are  Inatracted  in  regard 
to  miuder  and  manslaughter.  It  is  unneeesaary 
to  instruct  npon  the  ditrarant  degreaa  of  murder 
or  manslaughter. 

(Byllahns  by  the  GonrU 

Appeal  from  District  Court,  Oowlej  Coun- 
ty; G.  L.  SwartB,  Judge. 

A.  B.  Ireland  was  convicted  of  aautilt;  and 
appeals.  Affirmed. 

0.  T.  Atkinson  and  Frank  L.  Mulholland, 
for  appellant  O.  C  Coleman,  Atty.  Gen.,  W. 
D.  Kreamer,  Torrance  &  Bloss,  and  Wm.  B. 
Smith,  tor  the  State. 

POBTSR,  J.  A.  E.  Ireland  was  oonrlcted 
In  the  district  court  of  Cowl^  eonnty  of 
asaanltlnft  beating,  and  wounding  one  Harr* 
Ity.  He  was  «ait«iced  to  six  nxmttis  tn  the 
county  Jail,  and  appeals. 

The  Infcxmation  charged  In  sidwtance  that 
defendant  did  unlawfully  and  feloniously,  <m 
purpose,  and  of  malice  aforethought,  wlfli  a 
deadly  weapon,  to  wit,  a  large  and  heavy 
rock,  assault,  beat,  and. wound  J.  D.  Harrlty 
with  intent  to  kilL  This  was  a  charge  undo- 
section  3S,  e.  81.  Gen.  St  1901.  The  verdict 
of  the  Jury  was  as  follows:  '*We,  the  Jury 
Impaneled  and  sworn  in  the  abovfrentltled 
casob  do  upon  our  oath  find  the  defendant, 
A.  B.  Ireland,  guilty  of  asaaultlng,  beating, 
and  wounding  3.  D.  Harrlty,  thereby  endan- 
gering his  Uf^  with  a  rodE,  as  charged  In 
the  Information,  without  design  to  effect 
death  and  without  malice  aforethou^t  as 
charged  in  the  information  under  section  42 
of  chapter  81  of  the  Statutes  of  the  state  of 
Kansas."  It  Is  only  necessary  to  consider 
four  of  the  spedflcatifHU  of  error. 

1.  The  first,  which  Is  the  main  contention 
of  appellant;  is  that  the  vffi4lct  is  insufficient 
to  support  a  Judgment  It  is  urged  that  the 
Jury  failed  to  spedfy  In  the  wdlet  the  de- 
gree of  olfoue  of  whidi  tb«y  found  appel- 
lant guilty,  as  reqnhred  by  section  239  of  the 
Code  of  Criminal  Procedure.  wlii<di  reads  as 
follows:  "Dptm  the  trial  of  any  indictment 
or  information  for  any  offense,  where  by  law 
there  may  be  ctmvlctlon  of  different  d^rees 
of  such  offense,  the  Jury,  if  they  convict  the 
defendant,  shall  np&Aty  In  their  verdict  of 
what  d^ree  of  the  oStvoM  tbey  find  the  de- 
fendant guilty." 


State  V.  Scarlett,  07  Kan.  2D2,  4S  Fac.  602, 
is  relied  vpom.  In  that  case  the  verdict 
made  no  refwenee  to  any  section  of  the 
crimes  act  and  did  not  attempt  to  state  any 
of  the  elonents  of  the  atteaae  of  wUch  the 
Jury  found  defendant  guilty.  The  por- 
tion of  the  verdii^  In  ttiat  case  material  to 
oondder  is  In  tboe  words:  "Do  upon  our 
oaths  find  the  defendant  guilty  as  charged  In 
the  second  count  of  the  information."  That 
count  of  the  information  was  under  section 
42,  which  Indudee  assault  and  tmttery  and 
simple  assault,  and  this  court  held  that  the 
verdict  was  Insufildent 

State  V,  O'Shea.  69  Kan.  066;  B8  Pac.  876^ 
Is  dted  by  appellant  The  verdict  there  was, 
"guilty  of  an  assault  ^tta  a  deadly  weapon, 
with  Intent  to  kill,  as  charged  and  set  forth 
In  the  information,"  and  this  court  said 
(page  see  of  08  Kan.^  page  577  of  53  Pac.): 
"The  requirement  of  section  239  of  the  Crimi- 
nal Code  that  the  Jury  shall  specify  tn  their 
v«dlct  of  what  degree  of  the  offense  they 
find  the  defendant  guilty  has  caused  very 
nice  and  embarrasshi^  questions  to  arise  in  a 
number  of  cases;  but  It  may  now  be  deemed 
the  law  of  this  stat^  wdl  settled  by  a  line 
of  decisions,  that  the  degree  of  <^enae  of 
which  the  conviction  Is  had  must  be  detei^ 
mined  from  the  verdict  itsell^  and  that  the 
addition  of  the  words  'as  charged  and  set 
forth  In  the  information'  Is  Insufficient  to 
show  tiiat  the  Jury  intended  to  find  the  de- 
fendant guilty  of  every  element  pf  the  princi- 
pal crime  charged  in  the  Information."  In 
the  opinion  (page  687  of  69  Kao.,  page  878  of 
08  Paa)  the  court  refers  especially  to  the 
failure  of  the  verdict  to.  "sUte  either  that  the 
acta  wore  done  on  purpose  or  of  malice  afore- 
thought To  constitute  the  crime  defined  by 
section  89  these  elments  are  eBsentiaL"  It 
Is  a  .fair  Inference  from  the  foregoing  that 
the  court  would  have  held  the  verdict  in 
that  case  sufficient  If  it  had  s^ted  all  the 
essential  elements  which  constitute  the  of- 
fense of  which  defendant  was  found  guilty 
80  that  the  degree  of  the  offense  could  be 
determined  fRHn  the  verdict  itself. 

In  the  present  case,  the  Jury  have  stated 
the  acts  done  which  c&nstltute  the  offense, 
and  In  farther  aid  of  their  verdict  have 
specified  the  sectimi  of  fbe  crimes  act  In 
which  the  ofTense  Is  defined,  so  that  the 
court  Is  enabled  to  determine  from  the  ver- 
dict Itself  the  grade  or  character  of  the  ef- 
fuse of  which  defendant  was  found  guilty. 
Tbu^  the  object  of  the  requirement  of  sec- 
tion 288  Is  fully  satisfied,  and  the  verdict  Is 
sufficient 

2.  Next  we  shall  consider  the  orors  com- 
plained of  in  reference  to  Instructions.  The 
record  in  this  cue  comprises  almost  000 
pages,  and  Includes  for  some  Inscrutable  rea- 
son much  of  the  proceedings  upon  a  prevlons 
trial  in  December,  1901,  where  the  Jury  dis- 
agreed, including  many  pages  of  affidavits 
for  a  continuance  and  all  the  Instractiona  of 
tbe  court  iu>on  that  trial.  The  case  was  re- 
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tried  in  Marcb.  190S.  The  Initnietloiw  vpon 
the  last  trial  take  12  pages  of  the  record. 
The  offrase  charged  Is  an  assaiilt  with  a 
deadly  weapon  with  intent  to  kill,  under 
Bectlon  88  of  the  Crimes  Act  The  coart  in- 
•tmcted  folly  under  that  section,  and  also, 
under  sections  42  and  43,  defined  murder  and 
manalaughter  and  manslanghter  in  the  first 
and  fourth  degrees,  informing  the  Jury  that 
manslaughter  In  either  the  second  or  third 
degrees  did  not  apply,  gave  careful  defini- 
tions of  all  the  terms  used  in  the  three  sec- 
tions referred  to  and  the  usual  instructions 
In  criminal  cases,  and  appellant  Insists  that 
there  were  not  instructions  enough.  He 
urges  that  the  court  committed  prejudicial 
error  In  refusing  to  Instruct  In  reference  to 
the  second  and  third  degrees  of  manslaugh- 
ter; that  these  are  included  In  and  Inferior 
to  the  offense  charged  In  the  Information; 
and  that  be  was  entitled  to  Instructions  upon 
those  degrees.  It  Is  the  duty  of  the  court 
to  Instruct  the  Jury  in  regard  to  the  law 
applicable  to  the  facts  in  the  case.  The 
State  T.  Ryno,  68  Kan.  848^  74  Pac.  U14,  64 
L.  R.  A.  308. 

The  defendant  was  convicted  under  sec- 
tion 42,  which  reads  as  follows:  "If  any 
person  shall  be  maimed,  wounded  or  dis- 
figured, or  receive  great  bodily  harm,  or  his 
life  be  endangered  by  the  act,  procurement 
or  culpable  -n^llgence  of  another,  in  cases 
and  under  circumstances  which  would  con- 
stitute murder  or  manslaughter  If  death 
had  ensued,  the  person  by  whose  act, 
procurement  or  negligence  such  Injury  or 
danger  of  life  shall  be  occasioned  shall,  in 
cases  not  otherwise  provided  for,  be  punished 
by  confinement  and  hard  labor,  not  exceeding 
five  years,  or  In  a  county  jail  not  less  than 
six  montlis."  Tills  section  makes  no  refers 
ence  to  any  degrees  of  murder  nor  to  any  de- 
grees of  manslaughter.  It  might  have  de- 
fined an  offense  which,  had  death  ensued, 
would  amount  to  murder  In  the  first  or  second 
degrees,  and  an  offense  which,  under  oth^ 
circumstances,  if  death  had  ensued,  would 
have  amounted  to  manslaughter  In  any  of  the 
four  degrees  as  defined  in  previous  sections. 
But  It  does  not  do  this.  It  provides  that  If 
certain  things  occur  under  certain  circum- 
stances, "which  would  constitute  murder  or 
manslaughter  If  death  had  ensued,"  the  per- 
son guilty  shall  "be  punished  by  confine- 
ment and  hard  labor  not  excedlng  five  years, 
or  in  a  county  jail  not  less  than  six  months." 
Neither  "murder"  nor  "manslaughter"  Is  de- 
fined under  our  crimes  act  nor  by  any  statute. 
Section  6  provides  that  "every  murder  which 
shall  be  committed,"  by  certain  means,  "shall 
be  deemed  murder  in  the  first  degree";  and 
in  section  7  It  Is  provided  that  "Every  murder 
which  shall  be  committed,"  by  certain  other 
means,  "shall  be  deemed  murder  In  the  second 
degree."  And  so  manslaughter  in  the  first  sec- 
ond, third,  and  fourth  degrees  is  defined,  but 
nowhere  in  the  statutes  la  "mnrda"  or  "man- 
alaogbter"  defined. 


White  tula  court  has  said  there  are  no  eom- 
mon-law  Crimea  in  Kansas  <  State  v.  Yoang,  G& 
Kan.  848,  8B6,  40  Pac.  659),  we  most  look  t» 
the  common  law  for  the  definition  of  the 
words  "murder"  and  "manslanghter,"  aa  osed 
in  the  crimes  act  whoi  standing  alone.  Nd- 
ther  defines  a  ixime  of  itself  under  our  stat- 
utes, but  nevertheless  each  word  has  a  well- 
known  meaning.  "In  this  state,  the  pro- 
visions of  the  common  law  remain  In  force  In 
aid  of  the  general  statutes  of  the  state.** 
iEitna  Life  Ina.  Co.  v.  Swayze,  Adm'x.  90 
Kan.  118,  122,  1  Pac.  36.  When  the  cele- 
brated case  of  Commonwealth  v.  Webster,  & 
Cusb.  295,  02  Am.  Dec.  711,  was  tried,  these 
terms  had  not  been  defined  by  the  statute  of 
Uassachusetts,  and  Chief  Justice  Shaw  aald : 
"For  this,  we  resort  to  that  great  repositorr 
of  rules,  principles,  and  forms,  ttie  common 
law."  "Murder  Is  the  voluntary  killing  of 
any  person  of  malice  prepense  or  afore- 
thought either  express  or  Implied  by  law." 
East's  Pleas  of  Crown,  c.  6,  |  2.  The  Ameri- 
can authorities  usually  define  it  as  the  unlaw- 
ful killing  of  a  human  being  with  malice 
aforethought  express  or  Implied.  Manslaugh- 
ter is  the  unlawful  killing  of  a  human  being 
without  malice  express  or  implied.  Common- 
wealth V.  Webster,  supra;  A.  ft  E.  Enc  of 
Law  (2d  Ed.)  SI  131  &  171.  In  the  common 
parlance  of  criminal  law  the  words  "express 
or  Implied" -are  omitted  usually  in  both  defi- 
nitions. 

There  was  no  necessity  In  ttils  case  for  nny 
Instroctlon  In  reference  to  any  of  the  de- 
grees of  murder  or  manslaughter.  The  court 
defined  murder  and  manslaughter,  and  all  that 
was  given  In  addition  could  not  have  preJiK 
diced  AKwIlant  He  was  convicted  under  aae- 
tlon  ^  of  an  offense  whl<di.  It  death  bad  ea^ 
sued,  would  have  amounted  to  a  lesser  grade 
of  offense  than  those  upon  which  he  ochd- 
plalns  the  jnry  wwe  not  Inatmcted.  It  to 
urged,  howeveTt  that  the  instmctlim  given  by 
the  court  upon  mamlanghter  In  the  fourth  de- 
gree does  not  accord  with  the  dtfiUtlon  of 
that  crime  in  eeetlcnis  26  and  27*  The  court 
defined  It  aa  fbllowa :  "Manslau^tw  In  the 
fourth  degree  consists  in  tin  nnlawfol  kllltiiff 
of  a  human  being  without  design  to  effect 
deaUi  and  vritboot  malice  aforedion^t  l^r  an 
onlawfDl  act  of  a  dangeroas  character."  An- 
other instmctl<m  aald:  "Or,  If  the  deflend- 
ant  assaulted,  beat  and  wounded  J.  D.  Har> 
ritr  with  a  RxA,  aa  charged  in  the  hofonna- 
tttm,  and  tiiereby  oidai^cered  his  Ufs,  and 
without  a  design  to  vtUct  ttie  death  of  Hap> 
rity,  then  socb  Acts  would  have  constltnted 
the  offense  manslaughter  In  the  fourth  degree, 
had  tbtt  death  of  the  said  Harrlty  resnlted 
therefrom." 

App^nt  claims  that  Instead  of  these  the 
court  should  hare  given  secUwis  26  and  27  ot 
the  crimes  act,  which  read  as  follows: 

*1h6  Involuntary  killing  of  another  by  » 
weapon,  or  by  means  neither  cruel  nor  un- 
usual, In  the  heat  of  passion.  In  any  cases- 
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others  tban  jnstiflable  homicide,  shall  be 
deemed  manslanshter  In  the  fourth  degree. 

"Bvery  other  kUUng  of  a  human  being,  by 
the  act,  procurement  or  culpable  negligence 
of  another,  which  would  be  manslaughter  at 
the  common  law,  and  which  Is  not  excusable 
or  Justifiable,  or  Is  not  declared  In  this  arti- 
cle to  be  manslaughter  la  wune  other  degree, 
shall  be  deemed  manslanghtn  In  the  fourth 
degree." 

The  jury  might  have  difficulty  Innnderstand- 
Ing  some  of  the  language  of  section  27,  wtille 
the  charge  of  the  court  Is  not  susceptible  of 
mlscooBtructlon  and  states  the  necessary  ele- 
ments of  the  ofFense.  It  Is  not  necessary,  nor 
Is  It  always  the  better  plan,  in  defining  an 
offense  to  use  the  exact  words  of  the  statute, 
If  the  court.  In  plain  language,  defines  it, 
omitting  none  of  the  essential  elements 
thereof. 

3.  It  is  contended  further  that,  Inasmuch 
as  the  Jury  by  their  verdict  found  that  the 
assault  was  "without  design  to  effect  death 
and  without  malice  aforethought,"  they  neces- 
sarily must  have  acquitted  appellant  of  any 
Intent  That  intent  is  of  the  essence  of 
crime,  is  elemental,  and  counsel  hardly  need- 
ed to  cite  so  many  authorities  upon  that  prop- 
osition. But  the  Jury  found  defendant  guilty 
of  the  offense  of  an  assault,  and  thereby  nec- 
essarily found  him  guilty  of  the  intent  to  com- 
mit that  offense.  The  finding  that  It  was 
without  malice  aforethought  and  without  de- 
sign to  effect  death  did  not  acquit  him  of  all 
intent 

^  The  appellant  also  claims  that  the  ver- 
dict Is  contrary  to  the  evidence.  We  have 
examined  the  record  and  find  that  It  contains 
abundant  evidence  that  appellant  assaulted 
Earrlty  and  struck  him  npon  the  back  of  the 
head  with  a  rock  as  large  as  a  man's  fist 
wounding  and  staggering  him.  The  blow  was 
a  severe  one  and  was  struck  while  Harrlty 
was  standing  with  his  back  to  appellant  not 
expecting  an  attack,  and  without  provocation 
or  warning.  The  Jury  Inspected  and  ex- 
amined the  rock  and  found  that  the  assault 
did  endanger  the  life  of  Harris,  and  we  can- 
not weigh  the  testimony  or  aisturb  ttieir  find- 
ing. 

The  Judgment  will  be  affirmed.  All  the 
Justices  concur. 


OOa  T.  OLOTBB. 

(Supreme  Oonrt  of  Kansas.   Nov.  11,  1906.) 

1.  BifCTions — Nominations — Baixot — Citt 
OnicEBS. 

A  political  party  bavins  only  a  local  organi- 
Bfttion  may  nominate  a  ticket  for  city  offices 
by  a  convention,  primary  election,  or  caucus, 
and  have  It  placed  upon  the  official  ballot,  so 
that  It  may  be  voted  for  by  a  single  cross- 
mark  placed  in  a  circle. 

2.  Sams— PouncAL  Pabtt — Name — ^Baixot. 

where  a  certificate  of  nomination  regular 
In  form  Is  filed  with  the  city  clerk  purporting 
to  show  the  nomination  of  a  full  set  of  city 
officers  by  a  mass  convention  of  a  [tarty  desig- 
nated as  the  "City  Party*"  and  no  objection 


thereto  is  filed  within  three  dav^  and  the  names 
BO  certified  appear  on  the  officUil  ballot  under 
the  title  "City  Ticket"  over  which  a  chrcle 
ts  printed,  with  directions  to  place  a  cross- 
mark  therein  to  vote  a  straight  ticket  ballots 
cast  at  the  ensuing  election  which  are  marked 
only  In  such  circle  cannot  be  rejected  upon  the 
gronnds  that  the  ticket  was  not  nominated  by  a 
political  party  and  that  there  was  In  fact  no 

f>lltical  party  in  the  ci^  known  as  the  "City 
arty." 

8.  SaUE — PaSTT  ElfBUU. 

Where  a  certificate  of  nomination  of  candi- 
dates for  city  offices  filed  In  behalf  of  a  politi- 
cal party  having  only  a  local  oq^anizatiim  falls 
to  show  a  party  emblem,  and  no  objection  is 
made  to  the  certificate  prior  to  the  election, 
ballots  cost  for  the  ticket  of  such  party,  by 
mairing  a  crosB  In  a  circle  printed  above  it  can- 
not be  rejected  on  accoimt  of  the  absence  of  an 
emblem. 

4.  Appeal — Bvidekce — PErauMPnoHS. 

Ballots  transmitted  to  this  court  unsealed 
as  a  part  of  the  evidence  in  an  election  contest 
do  not  lose  their  probative  effect  from  being 
temporarily  intrusted  by  the  clerk  to  the  pos- 
session of  the  attorneys  of  one  of  the  parties. 
No  presumption  that  an  attorney  mads  any 
change  in  them  arises  from  the  fact  that  ha  ban 
an  opportunity  to  do  so. 
B.  Elections — Bauxits — Vaudity. 

Rules  for  determining  the  validity  of  dis- 
puted ballots  announced  and  applied. 
'Syllabus  by  the  Oourt) 

Quo  wan-anto  by  F.  R.  Ogg  against  John 
3.  Olover.   Judgment  for  plaintiff. 

S.  T.  Seaton,  L.  G.  Ferrel,  B.  a  Owen, 
and  Ogg  ft  Scott  for  plaintiff.  C.  H.  Potts, 
J.  W.  Parker,  O.  B.  Little,  O.  W.  Gorsuch, 
L  O.  Pickering,  J.  P.  Hlndman,  J.  T.  UtUe^ 
O.  li.  Randan,  and  A.  Smith  Devemusr*  tor 
defendant 

MASON,  J.  This  is  an  original  proceed- 
ing brought  to  try  the  titie  to  the  office  of 
mayor  of  the  city  of  Olatha  The  plaintiff 
and  defendant  were  opposing  candidates  for 
that  office  at  the  last  city  election.  Thft 
official  canvass  gave  the  defendant  a  majori- 
ty of  128.  He  received  the  certificate  ot 
election,  qualified,  and  Is  now  acting  as  may- 
or. The  plaintiff  claims  that  a  majority  ot 
the  legKl  ballots  were  cast  for  him  and  that 
he  la  oititled  to  the  office.  The  defendant 
was  an  Ind^ndent  nominee.  The  plalntltTs 
name  appeared  upon  a  ticket  printed  upon 
the  official  ballot  under  the  designation  "City 
Tidket"  which  bore  no  party  emblem,  but 
at  the  head  of  which  was  placed  a  circle^ 
under  the  words:  "For  a  straight  ticket 
make  a  cross-mark  In  the  circle  below,  and 
not  elsewhere  on  the  ballot"  Some  252  bal- 
lots were  cast  having  a  cross-mark  in  this 
circle,  and  no  other  mark  npon  them.  In 
the  First  and  Third  Wards  such  ballots 
were  counted.  In  the  Second  Ward,  where 
they  numbered  126,  they  were  rejected.  If 
these  ballots  were  void,  the  plaintiff's  cast 
must  fall.  Otherwise  the  result  depends  np- 
on a  recount  of  201  ballots  to  &ich  at  wbldi 
some  spedflc  objection  is  made  by  one  party 
or  the  other. 

The  general  objection  made  to  the  counting 
'  of  ballots  marked  only  In  the  drcls  oTsr 
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wbat  was  designated  as  tbe  "City  TldEet" 
l8  that  this  ticket  was  selected,  certified,  and 
printed  tinder  such  clrcumstaDces  that  It 
could  not  be  treated  as  a  party  ticket;  that 
the  candidates  composing  it  were  not  en- 
titled to  the  privilege  of  being  voted  for  col- 
lectively, but  that  the  voter  could  only  rf-' 
fectlrely  give  them  his  support  by  marking 
crosses  In  the  squares  opp<»lte  their  several 
names.  Three  specific  grounds  are  urged  In 
support  of  thla  objection:  (1)  That  under 
the  statute  only  a  political  party  having  « 
national  or  state  organization  has  a  right 
to  nominate  candidates  otherwise  than  by 
petition,  or  to  use  a  circle  in  connection  with 
a  party  tl<^et;  that,  as  the  framers  of  this 
ticket  made  no  pretense  to  having  more  than 
ft  local  organization,  they  had  no  such  right 
(2)  That  the  ticket  was  not  that  of  any 
political  party  wliatever,  and  for  that  reason 
could  not  be  voted  for  as  a  whole  by  means 
of  a  cross-mark  placed  In  a  circle.  (3)  That 
a  circle  can  be  employed  only  In  connection 
with  a  party  emblem,  and,  as  no  emblem  was 
printed  on  this  tI(Aet,  the  circle  could  not 
rightfully  be  used.  These  oontentl(au  will 
be  considered  in  the  order  stated. 

The  plaintlfT  concedes  that  he  was  not  the 
nominee  of  a  political  party  having  a  nation- 
al or  state  organization,  but  claims  that  In  a 
city  election  all  the  privll^ea  of  any  political 
party.  Including  the  use  of  the  circle  In  voting, 
may  be  exercised  by  one  having  merely  a  local 
organlatlon,  under  the  provisions  of  section 
2G90  of  the  General  Statutes  of  1901  (section 
1,  c.  177,  p.  Sll,  Laws  1901),  which  reads: 
"AU  nomlnatloiig  made  by  political  parties 
shall  be  known  and  designated  as  'party 
nominations,*  and  the  certificates  by  which 
such  nominations  are  certified  shall  be 
known  and  designated  as  *party  cwtiflcates 
of  nomination.'  Party  nominations  of  can- 
didates for  pvbUe  office  can  be  made  only  by 
a  delegate  or  mass  convention,  primary  elec- 
tion or  caucus  of  qualified  voters  belonging 
to  one  political  party  having  a  national  or 
state  organization:  Provided,  that  party 
nomlnattoiw  for  dty  officers  may  be  made  by 
a  convention,  primary  election  or  caucus  of 
qualified  electors  belonging  to  a  political  par- 
ty having  only  a  local  organization.  Parly 
nominations  bo  made  shall,  subject  to  the 
provisions  of  this  act,  be  placed  upon  the 
obiclal  ballot"  The  defendant  relies  upon 
this  language  of  the  next  section  (section 
2007,  Gen.  St  1901,  section  2,  c  177,  p.  Sll, 
Laws  1901)  :  "Any  political  party  having  a 
state  or  national  organization,  by  means  of 
a  delegate  or  iqass  convention,  primary  elec- 
ti<m,  or  caucus  of  qualified  voters  belonging 
to  such  party,  may,  for  the  state  or  munici- 
pality, or  any  lawfully  organized  portion  of 
either,  for  which  such  conveutlon,  primary 
election  or  caucus  is  held,  nominate  one  per- 
son for  each  office  that  Is  to  be  filled  therein 
at  the  next  oisulng  election,  and,  snbject 
to  the  provisions  of  this  act  file  a  certificate 
at  flofili  nomination  so  made."  In  Us  brief 


the  defendant  says:  "While  It  Is  provided 
by  section  1  (section  2696,  Gen.  St  1901) 
that  a  local  political  party  may  make  part; 
nominations,  and  under  this  law  It  might  use 
the  party  name  to  designate  Its  ticket,  yet 
such  ticket  could  only  be  placed  on  the  of- 
ficial ballot  by  petition,  and  would  not  then 
be  entitled  to  use  either  a  parly  emblon  or 
a  circle.  In  other  words,  the  law  does  not 
require  official  notice  to  be  taken  of  such 
political  parties,  and  they  are  not  entitled  to 
the  privileges  which  the  law  spedflcally 
gives  to  political  parties  having  a  state  or 
national  organization.  A  political  party 
having  tmly  a  local  organization  cannot  file 
a  certificate  of  nomlnatioa"  To  thla  we 
cannot  agree.  It  is  true  that  section  2697 
does  not  In  terms  refer  te  p<dltical  parties 
having  only  local  organization,  and  ite  lan- 
guage taken  alone  might  seem  to  exclude 
them.  But  this  section  must  be  read  in  con- 
nection with  the  preceding  one,  which  Is  a 
part  of  the  same  act  The  proviso  of  that 
section  relating  to  local  political  parties 
plainly  contemplates  their  making  nomina- 
tions for  dty  office  by  convention,  primary 
election  or  caucus,  and  using  "party  certifi- 
cates of  nomination."  It  must  be  taken  to 
qnall^  the  language  of  section  2697,  and  to 
make  the  terms  "political  parties,"  "party 
nominations,"  "party  certificates,"  "party 
names,"  and  kindred  expressions,  wherevw 
found  In  the  act  APPl7  to  local  political  par- 
ties, as  well  as  to  those  having  a  national  or 
state  organization,  so  far  as  relates  to  city 
elections,  ezc^t  where  the  context  forbids 
this  construction. 

Under  the  second  specification  noted  the 
defendant  contends  that  the  findings  made 
by  the  commissioners  by  whom  the  evidence 
has  been  taken  show  that  the  so-called  "City 
Ticket"  was  sot  nominated  by  any  political 
party  whatever,  even  by  one  having  only  a 
local  organization.  It  ai^>ears  that  In  for- 
mer years  there  had  been  In  Olathe  a  local 
organization  known  as  the  "Gltlzena*  Party," 
which  usually  presented  a  ticket  at  the  dty 
election.  This  year  the  city  coitral  com- 
mittees of  that  party  and  ot  the  Be{»abllcan 
Par^,  In  response  to  a  suggestton  made  for 
the  purpose  of  promoting  harmmiy  In  munic- 
ipal matters,  united  In  calling  a  mass  meeting 
to  nominate  candidates  for  dty  offices.  A 
meeting  was  held  pursuant  to  this  call,  which 
was  partidpated  In  by  voters  who  were  mem- 
bers of  various  political  parties.  At  this 
meeting  a  full  set  of  candidates  for  dty 
offices  was  named,  the  plaintiff  being  nomi- 
nated for  mayor.  It  was  then  voted  that 
the  ticket  thus  formed  should  be  designated 
as  the  "City  Tldcef  and  a  committee  was 
appointed  to  have  general  charge  of  the 
campaign.  No  resolutions  were  presented 
and  no  platform  was  adopted,  but  speeches 
were  made,  as  disclosed  by  the  evidence,  to 
the  effect  that  the  purpose  of  the  partidpants 
was  to  eliminate  partisan  politics  from  the 
dty  govwnment  Previous  to  tiila  time  there 
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had  been  no  partj  In  Olathe  known  as  the 
"Ott7  Party."  The  cwtentlon  of  the  defend- 
ant la  that  these  conslderatlona  affirmatlrely 
establlBb  that  the  ticket  In  question  was  not 
that  of  a  political  party  within  the  meaning 
of  the  statute.  Of  the  cases  dted  In  sa[^rt 
of  this  position  several  have  but  Itttle,  If 
any,  relevancy  because  they  tnm  upon  the 
conflicting  claims  of  rival  organizations  to 
the  use  of  the  same  party  name.  Two  of 
them,  however,  namely,  Certificates  of  Nomi- 
nations of  McKlnley-Cltlzena*  Party,  6  Pa. 
Dist  R.  109,  and  Nomination  of  Jeffries,  9 
Fa.  IMst  R.  663,  contain  expressions  favor- 
ing the  defendant's  contention.  In  the  syl- 
labus of  the  former  case  it  Is  said:  "A 
political  party  Is  a  body  of  electors  having 
distinctive  alms  and  purposes,  and  united  In 
opposition  to  oth&e  bodies  of  electors  In  the 
community  within  which  it  exists.  A  body 
of  electors  coming  together  for  a  single  ob- 
ject, and  vrlth  no  continnlty  of  aim  or  policy. 
Is  not  authorized  to  file  certificates  of  nomi- 
nation, though  It  in  fact  polled  at  the  last 
preceding  election  over  2  per  centum  of  the 
largest  entire  vote  for  any  office  cast  In  the 
state."  In  the  latter  case  the  syllabns  reads : 
"There  may  be  the  prescribed  number  of 
Totes  cast  at  a  preceding  election  to  consti- 
tute the  aggregation  of  voters  a  political  par- 
ty, but  If  the  body  does  not  also  avow  or 
proclaim  a  dogma  or  doctrine  which  Invitee 
KOpport  from  the  ctmununlty  at  large,  and  not 
a  section  or  fragment  of  it,  and  which  Is 
necessarily  antagonistic  to  Uie  tenets  of  rec- 
ognized organizations  or  some  of  them,  it 
cannot  be  a  political  iMrtr  according  to  the 
legislative  intent  And  a  party  comes  within 
this  definition,  and  not  entiUed  to  a  column 
on  the  ofllclal  ballot,  which  Is  made  up  of 
several  co-operating  elements,  which  ordained 
no  creed,  adopted  no  platform,  issued  no 
declaration  of  prlndplee,  promulgated  no 
fellowship  of  opinion'  or  purpose  In  respect  to 
public  affairs,  or  In  opposition  to  the  well- 
defined  principles  of  established  parti^  and 
to  become  a  member  of  which  no  abnegatitm 
of  UMh  nor  absolution  of  alliance  from  ex>  ! 
iattng  portiea  is  required."  The  force  of 
these  decisions,  as  applied  to  tiie  present 
question,  Is  at  least  seriously  impaired  by 
the  provision)  of  the  Kansas  statute  already 
discussed,  giving  mwely  local  organlcations 
a  political  status  in  dt^  matters.  But  the 
essential  doctrine  upon  which  tbey  are  based 
bas  later  been  repudiated  by  the  court  of 
last  resort  In  Pennsylvania.  In  .Indei>end- 
enee  Party  Nomination,  206  Pa.  108,  S7  Atl. 
844,  it  Is  said:  "Every  elector,  as  already 
aald,  has  the  right  to  express  Ills  individual 
will  in  bis  own  way,  and  for  bis  own  reasons, 
whldi  are  not  open  to  question,  however  un- 
sound and  unimportant  others  may  deem 
them.  And  the  rights  of  electors  acting  to- 
gether as  a  party  are  equally  beyond  ques- 
tion. Tbe  electors  themselves  are  the  only 
tribunal  to  deddt  whether  the  prlndplea, 
platform,  aim.  or  method  of  reachinc  tba 


desired  object  are  broad  .enough,  pvmanait 
enough,  or  Important  enough  to  be  the  basla 
of  united  action  as  a  party,  and.  If  they  so 
decide,  courts  must  recognize  and  treat  them 
accordingly.  •  *  *  What  the  bond  shall 
be  which  holds  tiie  ccHublnation  together  is 
exclusively  within  Its  own  determination. 
It  may  be  different  prindplos  from  those  of 
other  political  parties,  a  diCFerent  object,  or  the 
same  object  by  different  means.  These,  and  all 
similar  matters,  are  outside  the  Jurisdiction 
of  the  courts,  and  rest  exduslvely  on  tbe  will 
of  the  Individual  electors.  The  objection, 
therefore,  made  In  the  court  below,  that  the 
Independence  Party  claim  to  be  still  Demo- 
crats on  national  Issues,  Is  not  one  with 
which  the  court  has  any  concern."  To  the 
same  general  effect,  see  Davidson  v.  Hanson, 
87  Minn.  211,  92  N.  W.  03;  Baker  v.  Scott,  4 
Idaho,  596,  43  Paa  76;  Boiler  v.  Tmesdale, 
26  Ohio  St  S86. 

Our  statute  formerly  required  that  for  a 
political  party  to  be  recognized  as  such  It 
must  have  cast  not  less  than  5  per  cent,  of 
tbe  total  vote  at  the  preceding  election.  But 
the  section  containing  this  provision  (section 
4,  c.  129,  p.  2&1,  Laws  1897)  was  repealed  and 
replaced  by  section  2  of  chapter  177,  p.  811, 
Uiws  1901  (section  2697,  Gen.  St  1001),  which 
omits  this  requirement  Tlie  fact  that  the 
collection  of  voters  calling  themselves  the 
"City  Party"  had  not  previously  co-operated 
in  politics  was,  therefore,  not  fatal  to  thdr 
pretensions  to  a  place  upon  the  offidal  ballot 
It  can  hardly  be  thought  that  the  common 
purpose  by  which  th^  were  actuated  might 
not  be  indicated  by  the  character  of  the 
speeches  made  at  their  meeting  or  by  other 
means,  even  although  no  formal  platform  was 
adopted.  The  doctrine  that  partisan  politics 
should  be  kept  out  of  the  city  govemmoat, 
that  is  that  vottts  in  dty  matters  should  not 
align  themselves  in  accordance  with  tl>dr  be- 
liefs upon  questicHis  affecting  the  adminis- 
tration of  state  and  national  affairs,  appears 
to  be  a  snffldent  basis  for  the  union  of  voters 
favoring  that  theory,  and  no  reason  is  ap- 
!  parent  under  our  statute  why  they  might 
not  acquire  by  organization  the  right  to  be 
classed  as  a  political  party  in  matters  relat- 
ing to  dty  electiona  Bnt  the  questions  thus 
suggested  need  not  be  decided.  We  prefer  to 
rest  the  determination  of  this  matter  upon 
another  ground.  Section  2708  of  the  General 
Statntea  of  1901  provides:  "The  certificate 
of  nomination  being  so  filed,  and  being  in 
apparent  conformity  with  this  act,  shall  be 
deemed  to  be  valid  unless  objection  thereto 
Is  duly  made  In  writing  within  three  days 
from  tbe  date  said  papers  are  filed  with  the 
proper  officers.  •  *  *  Objections  or  ques- 
tioaa  arising  In  tbe  case  of  nominations  for 
dty  or  Incorporated  town  officers  shall  be 
considered  by  tbe  mayor  and  clerk,  with 
whom  one  coundlman,  chosen  by  a  majority 
of  the  coundimai,  shall  act;  and  the  deci- 
sion of  a  majority  <tf  midi  officers  shall  be 
lIuaL"  In  thia  caae  a  certificate  of  noml- 
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natton  was  AM  wlfli  tt»  dty  derk  pnrport- 
Inc  to  be  that  of  a  poUtical  party  caUed  the 
"City  Par^."  Whether  such  a  party  really 
exited,  and  whether  It  was  entitled  to  have 
ita  tliAet  appear  upon  the  ofltelal  ballot  un- 
der tbat  bead,  and  in  coonectloa  with  a  drde 
by  means  of  whldi  an  electcw  conld  Indicate 
bli  choice  for  all  the  namee  thereon  by  mak- 
ing a  single  cross,  were  qoestlons  of  fact 
that  obTlonaly  might  hare  been  raised  by 
obJectlonB  duly  filed  and  heard  and  decided 
by  the  tribunal  provided  by  law  for  tbat  pur- 
pose. No  vxcepOoa  to  the  certificate  having 
been  taken.  bef«e  the  election  by  the  method 
for  which  the  law  makea  express  provision, 
it  Is  too  late  after  the  votes  have  been  cast 
to  take  advantiwe  of  any  andi  defect  as  that 
here  allseed  by  sn  objection  to  the  counting 
of  the  ballots.  Undw  similar  statutes,  the 
authoritieB  are  substantially  unanimous  In 
upholding  this  position.  See  16  Qfc  839. 
840,  and  cases  cited,  especially  In  note  74; 
Blatftmer  v.  Hlldreth,  181  Mass.  29,  68  M.  D. 
14 ;  Earl  v.  Lewis  (Utah)  77  Pac.  287. 

Up<m  this  branch  of  the  case  it  remains 
only  to  consider  the  effect  of  the  omlaslon 
of  a  party  emblem  from  the  ballot  In  sec- 
tion 2699  of  the  General  Statutes  of  1901  it 
Is  provided  that:  "Party  certificates  of 
nomination  shall  contain  and  show,  by  a  rep- 
resentation thereof,  some  simple  device  or 
emblem  to  designate  and  disttngnlsh  the 
candidates  of  the  political  party  making  the 
noiDioatlons."  In  this  case  the  certificate  of 
nomination  failed  to  show  a  party  ^blem, 
and  consequently  none  was  printed  upon  the 
ticket  It  may  well  be  argued  that  this  de- 
fect was  waived  by  the  fallnre  to  make  time- 
ly ohjectloQ  to  the  certificate,  inasmuch  as 
It  originated  there,  although  it  showed  npon 
the  face  of  the  document  which  therefore 
was  not  fully  In  "apparrait  conformity"  with 
the  statute.  In  Allen  v.  Burrow,  69  Kan. 
812,  818,  77  Pac  555,  the  tribunal  created  to 
consider  obJectlouB  to  certtflcates  of  nomina- 
tion is  said  to  be  competent  to  pass  npon  a 
question  of  the  form  of  a  certificate.  In 
Blackmer  v.  Hlldreth,  supra,  and  Earl  v. 
Lewis,  supra,  under  statutes  similar  to  ours 
it  is  said  that  even  the  failure  to  file  the 
certificate  within  the  time  limit  fixed  by  law 
is  a  matter  for  the  consideration  of  such 
tribunal.  But  we  do  not  care  to  place  the  deci- 
sion of  this  matter  upon  such  narrow  ground. 
In  Boyd  V.  Mills,  53  Kan.  594,  37  Pac  16,  25 
li.  B,  A.  486,  42  Am.  St  Rep.  306,  It  was  held 
that  where  the  colored  sample  ballots  were 
by  mistake  used  for  voting  by  all  the  voters 
at  one  polling  place,  the  batlota  should  never- 
thelp"^  be  counted.  The  present  case  is  with- 
in the  spirit  of  that  decision.  It  is  true 
that  there  has  been  a  change  In  the  phrase- 
ology of  the  law  since  that  opinion  was  writ- 
ten. The  statute  then  read:  "None  but  bal- 
lots provided  in  accordance  with  the  provi- 
sions of  tlila  act  shall  be  counted."  Section 
26.  C  78,  p.  119,  Laws  1898.  This  has  been 
hdd  to  mean  that  the  vbt«a  may  not  use 


baltots  of  their  own  diooeing,  bat  only  tboss 
furnished  to  them  by  the  proper  oflldala. 
State  V.  Bemholti  (Iowa)  76  N.  W.  681 
The  cinrespondtng  part  of  our  present  stat- 
ute reads:  "No  ballota  othw  than  thoae  ^o- 
Tided,  printed,  and  indorsed  In  accordance 
with  the  provisions  of  this  act  shall  be  de- 
livered to  a  voter,  d^oslted  In  the  ballot  box, 
or  counted."  Section  11,  c.  177,  p.  827.  Laws 
1901;  ssctlon  4,  c.  228.  p.  887,  Laws  1908: 
section  8k  c  222,  p.  369.  Laws  1005.  Just 
what  change  in  the  policy  of  the  law  was 
intended  to  be  accomplished  by  the  addition- 
al wnds  ttuployed  tn  the  latter  statute  need 
not  now  be  determined.  It  cannot  reasonably 
be  b^eved  however  that  It  was  the  Intention 
of  the  Le^lature  that  any  slight  departure 
from  the  strict  letter  of  the  law  In  the 
pr^wration  or  printing  of  the  ballote  should 
disfranchise  the  voters  of  an  entire  oom- 
muDity.  The  courts  of  England  and  Aus- 
tralia have  given  a  very  technical  construc- 
tion fyi  statutes  of  this  character.  The  su- 
preme court  of  Montana  originally  followed 
their  lead  In  this  respect  upon  the  principle 
that  in  adopting  a  foreign  stetuto  the  Legls- 
lature  was  to  be  deemed  to  have  adx^ted 
also  the  interpretation  already  given  It  by 
the  courts  of  the  country  tsom  which  It  was 
borrowed.  Price  v.  Lush,  10  Mont  61.  24 
Pac  749,  9  L.  R.  A.  467.  Later,  however, 
yielding  to  the  argument  that  restrictions  up- 
on the  electoral  franchise  should  be  employed 
with  more  caution  In  this  country  than  under 
other  forms  of  gov^nmeut  the  court  disap- 
proved this  case,  and  after  a  very  thorough 
review  of  the  American  decisions,  reached 
the  conclusion  that  an  election,  otherwise 
legally  and  fairly  conducted,  was  not  to  be 
invalidated  by  reason  of  an  Irr^ularlty  in 
the  preparation  of  the  ballot  Sta(*poie  v. 
Hallahan.  16  Mont  40.  40  Pac  80,  28  L.  R- 
A.  602.  This  is  unquestionably  in  accord- 
ance with  the  great  weight  of  authority  In 
the  United  States.  See  the  cases  already 
cited,  especially  Blackmer  v.  Hlldreth,  and 
Earl  V.  Lewis.  The  purpose  of  placing  a  par- 
ty emblem  upon  the  official  ballot  is  obviously 
to  enable  the  adherents  of  the  party  to  quick- 
ly, easily,  and  surely  Identify  the  ticket  The 
omission  of  the  emblem  from  the  "City 
Ticket"  under  the  circumstances  here  pressit 
could  not  possibly  have  worked  any  prejudice 
to  Ite  opponents.  Jones  v.  Stat^  153  Ind. 
440,  65  N.  E.  229.  Such  omission,  however 
Important  It  might  have  been  If  pointed  out 
npon  an  objection  to  the  certificate  Of  nomina- 
tion, affords  no  ground  for  rejecting  the 
ballots  cast  at  the  election. 

A  question  preliminary  to  the  examination 
of  the  204  ballots  which  are  protested  for 
Q>eclal  reasons  is  raised  by  the  defeodant. 
After  the  election  returns  had  been  opened 
and  eumined  before  the  commissioner,  these 
particular  ballots  were  separated  from  the 
othws,  classified,  and,  by  the  consent  of  both 
parties,  transmitted  to  this  court  by  the  com- 
mlssioner,  for  the  purpose  of  enabling  than 
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to  be  used  upon  tbe  bearing  of  the  case;  It 
being  fotmd  Impracticable  to  write  such  a 
deacription  of  them  as  would  exhibit  the 
precise  character  ot  their  marklnga.  They 
came  Into  the  custody  of  the  clerk  of  this 
court  unsealed,  and  were  by  hlxn  placed  in 
that  condition  among  the  papers  in  the  case. 
Later  the  plaintilTg  attorneys  obtained  these 
ballots  from  the  clerk,  took  them  to  a  table 
in  the  derk's  oflQce,  and  there  spent  some 
time  In  their  examination.  The  d^endant 
-claims  that  these  ballots,  from  having  been 
for  a  considerable  Interval  in  the  hands  of 
persons  liavlng  an  Interest  in  tbe  liUgatlon, 
.  have  lost  their  characto:  as  evidence,  and 
should  be  Ignored.  The  argument  is  made 
that  the  Legislature  has  been  at  great  pains 
to  prevent  the  possibility  of  any  tampering 
with  the  returns  of  an  election,  e^ecially 
by  providing  that  tbe  ballots  shall  be  opened 
only  In  tbe  event  of  a  contest,  and  then  In 
open  court,  or  in  an  open  session  of  the  body 
trying  the  contest,  and  in  the  presence  of  tbe 
officer  In  whose  custody  they  are  (section  4, 
c  228,  p.  897,  Laws  1903) ;  that  these  pre- 
cautions are  rendered  wholly  unavailing  If, 
after  the  ballots  are  opened,  th^  may  be 
placed  on  file  In  a  public  office  unsealed,  and 
there  handled  by  Interested  persons  without 
official  supervision.  The  fallacy  of  this  rea- 
soning is  apparent.  It  Is  obvious  that  until 
the  ballots  are  opened,  examined,  and  count- 
ed It  Is  Imperative  that  the  greatest  care 
possible  be  taken  to  guard  against  any  op- 
portunity for  changing  them.  But  when  they 
have  been  once  subjected  to  a  critical  in- 
spection, and  especially  when  they  have  be- 
come a  part  of  the  records  of  a  court,  there 
Is  ordinarily  no  longer  tbe  same  reason  for 
extreme  precaution  In  that  regard,  for  their 
ctmtents  having  become  known  with  certain- 
ty there  is  less  room  for  the  suspicion  of  any 
subsequent  alteration,  and  their  very  char- 
acter as  part  of  the  court  flies  Is  a  protec- 
tion. In  tbe  preset  case,  if  It  had  seemed 
to  the  commissioner  to  be  desirable,  or  if 
either  party  had  requested  it,  the  particular 
ballots  in  controversy  might  properly  have 
been  resealed  until  such  time  as  this  court 
should  reopen  than.  But  since  that  was  not 
done,  and  the  ballots  were  treated  like  any 
other  documents  on  file  with  the  clerk,  th^re 
WM  no  Impropriety  whatever  In  the  conduct 
of  the  plalntltTs  attom^s  already  related. 
It  Is  urged  that  In  handling  these  ballots 
pentdl  marks  might  have  been  made  by  ac- 
cident or  design,  slight  in  themselves,  but 
fuffident  to  vitiate  a  number  of  votes.  This 
might  be  some  reason  for  the  ballots  having 
been  placed  under  seal,  but  It  Is  no  reason 
whatever  for  presuming  in  tbe  absraice  of 
all  proof  that  any  such  marks  were  in  fact 
made.  Papers  of  the  highest  importance, 
any  change  In  which  might  involve  the  grav- 
est consequences,  are  habitually  taken  from 
the  court  flies  1^  attorneys,  by  the  consent 
«f  tbe  clerk,  and  kept  In  their  possession  for 
days  at  a  time,  with  erery  vmoxtanMj  for 


alteration.  It  has  never  been  suggested  that 
in  snch  cases  the  authenticity  of  the  docu- 
ments is  discredited,  or  that  a  presumption 
of  fraud  on  the  part  of  an  attorney  arises 
from  the  most  ample  opportunity  for  its  ex- 
ercise. 

In  this  connection  it  Is  neceasary  to  notice 
language  In  tbe  defendant's  brief  to  which 
objection  is  made.  It  is  said  In  tbe  brief  that 
the  plaintiff's  attorneys  "not  only  bad  the 
opportunity  of  tampering  with  tbe  ballots, 
but  actually  did  so."  If  by  this  It  were  in- 
tended to  charge  that  the  ballots  were  in  any 
way  changed  by  the  plaintiff's  attorneys  the 
statement  would  warrant  striking  the  brief 
from  the  flies,  for  there  Is  no  shadow  of  evi- 
dence to  support  such  an  assertion,  and  such 
an  attack  upon  opposing  counsel  should  not 
l>e  permitted  to  pass  unnoticed.  But  It  was 
explained  In  the  oral  argument  by  the  defend- 
ant's attorneys  that  they  used  "to  tamper"  as 
an  equivalent  for  the  phrase  "to  handle  without 
lawful  authority,"  and  the  context  seems  to  be 
consistent  with  such  use  of  the  objectionable 
phrase  In  the  present  instance.  This  ex- 
planation doubtless  brings  the  words  quoted 
within  the  scope  of  permissible  argument 
But  on  the  next  page  of  the  defendant's  brief 
an  expression  Is  used,  the  purport  of  whidi 
need  not  be  here  given,  to  which  the  court  is 
unable  to  attach  any  meaning  whatever  that 
does  not  Involve  a  gratuitous  reflection  upon 
tbe  personal  character  of  two  of  the  plaln- 
tlCTs  attorneys.  Attention  was  called  to 
this  language  in  the  oral  argument,  and  no 
offer  bas  been  made  to  qualify  it,  or  to  show 
that  It  Is  capable  of  any  construction  other 
than  that  suggested.  If  It  was  so  Intended, 
tbe  defendant's  attorneys  by  Its  use  for- 
feited all  right  to  have  their  brief  considered. 
Stager  v.  Harrington.  27  Kan.  414;  8  EbcycL 
of  P.  &  P.  723,  724.  To  have  struck  the  brief 
from  the  flies  and  given  time  for  presenting 
another  would  have  caused  delay  and  Incon- 
venience, and  to  have  ignored  it  altogether 
would  have  deprived  the  court  of  the  bene- 
fit of  its  contents  in  solving  tbe  disputed 
questions  of  law  involved.  It  has  therefor* 
been  made  use  of  In  Its  present  form;  but 
unless  tbe  expression  referred  to  Is  volun- 
tarily withdrawn  or  satisfactorily  explained, 
it  will,  by  order  of  the  court,  be  erased 
from  the  copies  of  the  brief,  which  will  re- 
main a  part  of  the  public  records.  It  should; 
be  added  that  three  of  tbe  defeidant's  attor- 
neys, A.  Smith  Devenney,  C.  L.  Randall,  and 
I.  O.  Pickering,  have  flied  written  dlsclalmfcrs 
of  any  purpose  on  their  part  to  question  the 
Integrity  of  opposing  counseL 

Tbe  204  doubtful  ballots  have  been  examin- 
ed and  those  to  which  no  valid  objection  ap- 
pears have  been  counted.  Some  of  the  bal- 
lots accepted  by  the  election  boards  have 
been  rejected  here,  and  in  a  smaller  number 
of  cases  ballots  which  the  boards  classed 
as  void,  on  account  of  defective  marking, 
have  been  held  to  be  snffldait.  In  this  re- 
euTUH,  wbsrerer  the  jvtm  hu  appuoitlj 
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attompted  in  food  fiUtb  to  comiflj  with  tbt 
■tatnte  by  making  tlniple  crou-marka  In  tbe 
urnqter  ■qnares,  effect  has  been  (Iven  to  bto 
Intention  as  ao  eipreeead,  even  altbou^  lonw 
deixarture  from  ajmmetry  and  regularity  le 
■bown;  for  Inatanoe,  where  a  pendl  mark 
la  made  double  for  a  part  of  Its  length,  ot  tot 
all  of  It;  In  an  erldttit  attmpt  to  make  tt 
plainer,  or  where  acddentoli  hooki  or  coma 
apgwar  at  the  ends  of  the  Unes,  caused  bj 
careleasneaa  In  removing  the  pencU.  Ir- 
regularities of  thla  character,  being  Inca- 
pable of  accurate  descr^tUn  and  not  being 
adapted  to  use  as  a  means  for  tiie  aobae- 
ooent  Identification  of  the  ballot,  are  not 
considered  dastmctlTe  of  the  voter's  purpose^ 
Balloti  have  been  rejected  for  the  following 
causes: 

The  use  of  a  blue  pnrple  psmdl  In  mark- 
toe 

The  placing  In  any  square  of  a  croae  one  of 
the  arms  of  which  Is  distinctly  and  purposely 
paralleled  by  a  third  line,  forming  such  a 
flgnre  as  this:  ^  Wheeler  t.  Caldwell,  68 
Kan.  776.  74  Pac  1031. 

The  placing  in  any  sqnare  or  circle  of  a 
distinct  third  line  in  addition  to  the  two 
forming  the  cross,  although  not  parallel 
to  either,  forming  such  a  figure  as  this:  ^ 

The  placing  In  any  square  or  dicle  of  a 
single  line,  not  crossed  by  another. 

The  placing  In  any  square  or  circle  of  a 
nmidescript  character,  wbidi  shows  no  at- 
tempt at  forming  a  simple  cross. 

The  placing  of  a  cross  outside  oi  any 
square  or  circle. 

The  placing  of  a  croaa  to  a  square  In  the 
blank  oolunm,  i^n^to  wlilch  no  name  is 
written. 

TbB  d^actog  of  tba  ticket  1^  awarent  at- 
tampte  at  oraslng  marks  already  made. 

The  placing  of  a  cross  to  the  circle  and  also 
a  cross  In  one  of  the  squares  to  the  same 
oolnmn,  but  not  to  all  of  them.  The  law  to 
tills  respect  Is  changed  by  sectlm  8,  c.  222, 
p^  Sfifl,  Laws  1005. 

The  placing  of  a  cross  In  the  circle  end  also 
a  cross  lu  a  aqnare  of  some  other  column. 

The  placing  of  crosses  in  the  squares  op- 
posite the  names  of  two  candidates  for  the 
same  office.  The  law  to  this  respect  Is  also 
<dianged  by  the  act  of  190S. 

The  writing  to  the  blank  column  of  a 
name  which  Is  already  printed  on  the  ballot 
as  that  of  a  candidate  for  the  office  indicated. 

The  writing  of  a  name  In  the  blank  column 


without  placing  a  croas  to  the  corresponding 
aqnazflL 

The  writing  of  a  name  on  the  ballot  else- 
when  than  to  tSu  blank  column. 

For  a  collection  of  recent  cases  upon  the 
defedlve  markings  of  balloto  under  tlM  Aus- 
tralian ballot  law,  see  15  Cyc.  862-882. 

A  recount  of  tiieae  ballots,  to  connectiou 
with  tboee  to  whldi  no  eneptkm  U  talnn. 
conducted  nndv  the  rules  indicated,  gives  the 
platotlff  SB6  votes  and  tbe  deftaidant  676. 

Judgment  Is  accordingly  rendered  for  the 
plaintiff,  All  the  Justices  concurring. 

OWBN  V.  MILHOAN. 
(Snprane  Court  of  Ksnua.  Nov.  11,  1906.) 

Quo  warranto  1^0.0.  Owetk  against  J.  B. 
Ullhoan.  Judgment  for  platotlff. 

B.  T.  Seatmi,  L.  O.  Ferrel,  XL  C.  Owen,  and 
Ogg  &  Scott,  for  plaintiff.  G.  H.  Fotta,  J.  P. 
HIndman,  I.  O.  Pickering,  a  B.  Little,  J.  W. 
PariEor,  J.  T.  Little,  C  W.  Gorsnch,  A.  Smith 
DevennCT.  and  G.  L.  Randall,  tor  d^endant 

PEB  CUBIAM.  This  rase  Is  to  all  respects 
similar  to  Ogg  v.  Glovo-,  83  Pac  1089,  Just  de- 
cided, exc^t  that  the  office  involved  is  that 
of  police  judga  Applying  the  principles  an- 
nounced to  that  case  to  a  count  of  the  bsl- 
U»to  to  this  gives  the  platotlff  008  voteo  and 
the  defendant  570. 

Judgment  Is  therefore  mdered  for  Uis 
platotiff. 


PBTTTJOHN  V.  SCOTT. 
(Snineme  Court  of  Ksnssa  Nov.  11.  1906.) 
Quo  warranto  by  C.  F.  Pettyjohn  against  O. 
J.  Scott  Judgmoit  for  platotlff. 

S.  T.  Seattm.  L  G.  Ferrel,  EL  G.  Owen,  and 
Ogg  ft  Soott,  tor  platotiff.  J.  W.  Parker,  I.  a 
Pickering,  C.  H.  Potts,  a  B.  Little,  J.  P.  Hind- 
man,  J.  T.  Little,  a  W.  Gorsnch,  A.  Smith 
Devamari  and  CL  L.  Bandall,  for  deCmdant 

PBB  OUBIAU.  This  case  Is  to  all  TespexiM 
similar  to  Ogg  v.  Glover,  83  Pac.  10S9,  Just 
decided,  ooept  that  tbe  office  tovolved  la  that 
of  city  treasurer.  Applying  tbe  prlndples  an- 
nounced to  that  case  to  the  count  of  balloti 
In  this  gives  the  plaintiff  687  votes  and  the 
defmdant  559: 

Judgment  is  ther^ore  radered  for  the 
plaintlfl. 


* 
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8TATB  T.  ELLIS  et  al. 

(Sapreme  Court  of  Kapiwa.   Dec  9,  lOOIL) 

Dkbobitt  Aim  DiSTBiBunoN — RrAT.nr. 

Besideot  eitisen  hoU-BlBtwn  of  a  naldeDt 
dtlien  who  died  intestate,  toavinff  neither  widow 
nor  cliildran.  and  wboee  parents  both  Aed  be- 
fore faim  nonresident  aliens,  inherit  Immediate^ 
and  directly  tbe  lands  ei  Qi»  deceased  In  tUa 
state. 

[Ed.  Note. — For  cases  in  p<^nt,  see  toL  16, 
Cent  Die.  DewMnt  and  DistribntioD,  U  102, 
108.  116,  117.] 

(Sjllaboa  hj  the  Court) 

Xbror  from  District  Court;  Botler  Ommtj. 

On  rehearing.  AfQrmed. 

For  former  opinion,  see  79  Pac  1066,  1188. 

0.  C.  Coleman,  Atty.  G«n.,  J.  8.  West,  and 
F.  L.  Williams  (Eugene  Hagan,  amlcua 
carte),  for  the  State.  Lelond  &  Harris  and 
T.  A.  Kramer,  fOr  defendants  In  errw. 

SMITH,  J.  A  statement  of  the  facta  plead< 
ed  In  this  case  will  be  found  in  the  (^rlnlon 
herein  handed  down  at  the  March,  1906,  aes- 
sloa  The  court  at  that  time  being  divided 
on  some  of  the  Important  qnestlouB  InToIved, 
to  which  much  consideration  had  been  glTen, 
a  8oIati<Hi  was  so^ated  and  adopted  with. 
It  seems,  too  little  InTeetigatlon,  and  the 
mllnfl  «f  the  court  below  sustaining  the  de- 
mnrrer  to  the  answer  of  the  state  was  up* 
held  on  the  ground  that  defendants  had  three 
Tears  after  the  death  of  John  Oalner,  under 
ttie  iffOTlslon  of  the  alien  land  law,  to  dis- 
pose of  the  land,  and,  as  that  time  had  not 
elapsed  when  this  action  was  commenced, 
the  state  could  hare  no  right  to  escheat  the 
Isnd.  On  consideration  of  the  motion  of  the 
state  for  a  rehearing  it  was  determined,  as 
the  death  of  John  Oalner  occurred  shortly 
before  the  enactment  of  the  alien  land  law, 
the  defendant  in  error  conid  not  hare  ac- 
quired the  land  In  question  under  the  pro- 
visions of  that  law.  Hence  the  ground  np- 
<ni  which  the  ft>rmer  decision  of  this  court 
was  based  Is  untenabla- 

We  pause,  In  sad  regret,  to  note  that 
death  has  deprived  the  court  and  their  re- 
qwctlve  clients  of  able  and  conscientious 
oonnselt  whose  briefs  upon  the  former  hmr- 
tng  bespeak  the  great  learning  and  aklll  of 
their  lamented  authors.  Jay  F.  Close,  As- 
slstent  Attorney  General,  and  Judge  Redden, 
have  passed  to  that  bar  where  the  Great  Ad- 
vocate forever  appears  to  palliate  the  short- 
ocunlngs  of  his  redeemed  subjecte  from  earth 
and  to  orge  a  reward  for  every  worthy 
thought  and  effort  Happily,  however,  as  in 
all  worthy  human  effort,  when  one  drcva 
exhausted  from  his  post  of  duty,  another 
steps  into  his  place,  and  the  work  ceases  not 
The  former  associates  and  tlie  added  counsel- 
ors, availing  themselves  of  .the  work  already 
done,  with  great  zeal  and  ample  research 
have  well-nigh  exhausted  tlie  store  of  legal 
learning  on  the  Important  qoestlons  Involved 
In  this  case. 

The  questton  Is:  Can  reMdent  dtlsoD  balf- 


dsters  of  a  resident  dtlzen  who  died  In- 
testete,  leaving  neltho'  widow  nor  children, 
and  whose  parmte  both  died  before  blm 
nonresident  aliens,  inherit  Immediately  and 
directly  the  lands  of  the  deceased  In  this 
stete?  The  plaintiff  In  error  says,  "No ;  the 
land  Is  escheat  to  the  stete;"  The  defend- 
onto  say,  "Yes.**  The  court  below.  In  susteln* 
Ing  the  demurrer  to  the  answer  of  the  state, 
said,  "Tes."  Affirming  that  ruling,  this  court 
says,  "Yes.**  It  will,  of  course,  be  conceded 
that  Bister  Inherlte  from  brother  under  the 
same  conditions  as  brother  from  brother, 
and  sisters  of  the  half  blood  as  sisters  of 
the  full  blood;  also,  that.  If  any  of  the  de- 
fendants In  error  Is  a  1^1  heir  to  the  de- 
ceased, no  part  of  the  estate  can  be  escheated. 
It  Is  also  conceded  by  the  plaintiff  In  error 
that  fcH-  about  200  years,  ever  since  the  de- 
cision by  Lord  Hale  to  Oolllngwood  v.  Pace. 
1  KAle,  6S,  the  rule  there  announced  that 
brotho-  Inherits  immediately  and  directly 
from  brother,  and  not  mediate  through  the 
I  father,  has  been  uniformly  recognized  as 
I  the  common-law  rule.  It  Is  also  the  well- 
recognlzed  rule  of  the  common  law  that  an 
I  alien  cannot  lnh»lt  the  lands  of  a  deceased 
I  citizen.  In  Collingwood  v.  Pace,  supra,  the 
father  and  one  brother  of  the  deceased  were 
aliens,  and  one  brother  was  a  cltlzoi.  It 
was  held  that  the  alien  brother  could  not  In- 
herit, and  the  Inheritance  passed  Immediate 
to  the  citizen  brother,  notwithstanding  the 
alienage  of  the  father. 

The  provision  of  our  statute  as  to  the  de- 
scent from  one  who  dies  Intestate^  leaving 
neither  widow  nor  children,  is  as  follows: 
"If  one  of  bis  parents  be  6»aA  the  whole  ot 
the  estate  shall  go  to  the  sorrlTlng  par»t; 
and  if  both  parento  be  dead.  It  shall  be  dis- 
posed of  In  the  same  mannw  as  If  they  w 
either  of  them,  had  outlived  the  Intestate  and 
died  In  the  possession  and  ownership  of  the 
portion  thus  falling  to  their  share,  or  to  either 
of  them,  and  so  on  through  ascoidlng  an- 
cestors and  tb^  Issue."  At  the  time  the 
statute  was  enacted,  and  for  many  years 
thereafter,  the  Oonstltutlon  of  Kansas  pro- 
vided that  no  distinction  should  ever  be  made 
between  citizens  and  aliens  In  reference  to  the 
descoit  of  property.  By  pmalttlng  aliens 
to  Inherit  the  same  as  dtlsens,  this  constitu- 
tional provision  abrogated  tbe  common-law 
rule  so  far.  Then,  since  alien  and  citizen 
stood  iqion  equal  footing  as  to  the  rlc^t  of 
Inhwltance  in  this  state,  Is  It  to  be  supposed 
that.  In  the  enactment  of  the  statute  above 
dted,  It  was  the  purpose  of  the  law-makers  to 
abrogate  the  common-law  rule  as  to  Inherit 
ance  from  brother  to  brother?  If  not  abro- 
gated by  the  statute,  It  will  be  conceded  that 
this  common-law  rule  Is  a  part  of  tbe  law  of 
this  state.  If  tbe  language  of  the  statute 
unequivocally  prescribes  anothw  and  incon- 
sistent rule,  we  must  apply  the  statutory 
rule,  regardless  of  consequences,  and  leave  it 
to  the  Legislature,  In  ito  discretion,  to  make 
good  any  Injustice  that  may  result  In  this 
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country  there  Is  no  attainder  of  blood  for 
crime.  Alienage  Is  nowhere  a  crime,  and  It 
cannot  be  a  fault  In  a  state  In  which  no 
citizen  can  go  far  back  in  his  lineage  till  he 
traces  to  alien  ancestry — a  state  whose  Con- 
stitution from  Its  organization  till  a  few 
months  before  the  death  of  the  Intestate  pro- 
Tided  there  should  never  be  any  discrimina- 
tion between  citizens  and  aliens  ai  to  the 
r^ht  to  Inh^it  property. 

It  Is  urged  that  this  case  la  of  great  Im- 
portance, m  that  much  land  within  our  com- 
monwealth is  In  similar  situation  to  the  land 
in  question;  and  if  the  view  held  by  plaintiff 
is  declared  to  be  the  law  of  the  state,  the 
school  fond,  which  should  at  all  times  be 
guarded  and  viewed  with  favor,  will  receive 
great  accretions.  It  is  suffldent  answer  to 
say  that  the  state  exists  for  the  common 
l>eneflt  of  all  residents,  citizen  and  aJlen, 
within  Its  borders,  and  should  not  prey  upon 
any  Individual  or  class  for  the  benefit  of  the 
whole.  If  these  premises  are  true,  and  they 
cannot  be  questioned,  we  are  more  than  jofltl- 
fled  In  going  all  reasonable  lengttis  to  adopt 
a  construction  of  our  statute  tliat  la  in  ac- 
cord with  the  beueflcent  ^Irlt  of  the  Jn- 
risprudenoe  of  the  state  from  its  very  origin. 
In  1888  section  17  of  our  Bill  of  Bights  was 
amended  so  as  to  read:  "No  distinction  shall 
be  made  tKtween  citizens  of  the  state  of 
Kansas  and  citizens  of  other  states  and  ter- 
ritories of  the  United  States  in  reference  to 
the  purchase,  enjoyment  or  descent  of  prop- 
erty. The  rights  of  aliens  In  reference  to  the 
purchase,  enjoyment  or  descent  of  prc^terty 
may  be  regulated  by  law."  Not  till  1891, 
and  after  the  death  of  Gainer,  was  any  l^s- 
latlon  had  looking  to  the  regulation  of  the 
rights  of  aliens  in  reference  to  the  descent 
of  property,  when  the  act  known  as  the 
**Ali^  Land  Law"  was  supposed  to  have 
been  enacted.  That  this  act  was  lawfully 
passed  by  one  branch  of  the  Legislature  Is 
questioned.  As,  however,  the  rights  of  the 
defendante,  if  any  they  have,  became  fixed 
Immediately  upon  the  death  of  Gainer,  after 
tile  amendment  to  the  BUI  of  Blghte,  and  be- 
fore the  attempted  enactment  of  the  alien 
land  law,  It  Is  inmiaterial  to  tills  case  wheth- 
er that  law  was  le$:aliy  enacted  or  not. 

What,  then.  Is  the  meaning  of  the  portion, 
above  quoted,  of  the  statute  of  deacente? 
Does  it  simply  furnish  a  guide  to  determine 
who  are  the  heirs  of  a  deceased  who  dies  In- 
testate, leaving  no  widow  or  children;  or 
does  his  estate  become  Immediately  a  part  of 
the  estate  of  bis  last  snrTlvlng  parent,  or 
one-half  to  the  estate  of  each,  regardless  of 
which  was  the  last  survivor?  Upon  his 
death  is  his  estate  liable  for  the  debte  of 
either  or  both  of  his  deceased  parents,  or 
may  it  pass  to  strangers  under  the  will  of 
one  or  both?  If  tils  father  had  children  by  a 
former  w\te  and  died  before  his  mother,  who 
bad  DO  other  child,  but  who  was  again  mar- 
ried and  died  baCon  him,  leavlns  only  a 


widower,  does  his  estate  go  to  this  wldowei 
in  exclusion  of  his  half  brothers  and  sisters 
by  his  father's  first  marriage?  These  and 
many  other  questions  arise  under  the  con- 
struction we  are  asked  by  the  state  to  adopt. 
We  only  mention  these  to  show  bow  indefi- 
nite is  the  suggested  meaning  In  comparison 
with  the  remainder  of  the  statute  of  deecenta, 
which  is  quite  plain  and  specific  The  sen- 
tence next  preceding  the  portion  of  the  sec- 
tion under  consideration  is:  "If  one  of  bis 
parente  be  dead  his  entire  estate  shall  go 
to  the  other."  Then  follows:  "If  both  par- 
ents be  dead  the  estate  shall  tte  disposed  of 
as  if  one  or  both  were  living  and  Iiad  died 
in  the  possession  thereof."  Since,  *the  dead 
can  nelthor  Inherit  nor  transmit  anything," 
this  seems  to  have  been  adopted  as  the  short- 
est and  most  definite  manner  of  designating 
who,  under  the  drcumstancee,  would  be  the 
heirs  of  the  deceased  intestate.  If  the  par- 
ents of  the  intestate  had  been  living,  and  bad 
died  In  the  possession  of  his  estate  under  the 
Constitution  as  It  was  when  the  statute  of 
descente  was  enacted,  the  land  would  have 
gone  to  their  surviving  children  and  to  the 
children  of  their  deceased  children;  that  la,, 
to  bis  brothers  and  sisters  surviving  and  to 
the  children  of  those  brothers  and  sisters 
who  may  have  died  before  him,  and  if  there 
were  none  of  these  then  to  his  grandparents, 
if  any  were  surviving,  and  if  not  to  bis  aunte 
and  uncles,  if  any  were  surviving.  In  stiort, 
almost  the  entire  chapter  of  the  statute  would 
have  bad  to  be  repeated  to  direct  spedflcally 
what  should  be  done  with  ibis  estate,  and 
the  result  would  have  been  the  same  as  would 
follow  from  the  few  words  which  were  used, 
and  identically  the  same  as  would  have  re- 
sulted from  the  application  of  the  rule  pro- 
mulgated in  Coillngwood  v.  Pace,  supra. 

"Tilings  which  are  equal  to  the  same  thing 
are  equal  to  each  other."  For  20  years  or 
more  the  common-law  rule  and  the  provision 
of  our  statute  were  in  effect  the  same.  How, 
then,  shall  it  be  said  that  the  amended  sec- 
tion 17  of  the  Bill  of  Aighte  has  changed  the 
meaning  of  this  statute  and  disinherited  these 
defendante?  There  Is  no  possible  conflict 
between  the  am^ded  section  and  the  statute. 
The  new  section  of  the  Constitution  author^ 
izes  the  Legislature  to  r^nlate,  not  to  pro- 
hibit, the  right  of  aliens  to  inherit  lands. 
The  language  of  Itself  seems  to  recognise  a 
right  in  all^  to  inherit  lands.  Shall  this 
mild  grant  of  power  be  construed  to  be  aelf- 
ezecntlng,  and  Ipso  facto  to  abolish  the  right 
of  a  certain  class  of  citizens  to  inherit  lands? 
We  cannot  so  construe  it  It  Is  believed  that 
this  Is  the  first  time  this  court  has  been  called 
upon  to  decide  whether  the  rule  in  Coillng- 
wood v.  Pace  obtains  in  this  state.  Inheri- 
tances have  been  affirmed  where  the  rule 
would  apply,  btit  .the  question  has  not  been 
specifically  raised  or  diacnsaed.  The  follow- 
ing are  some  of  the  cases;  Smith  r.  Lynch, 
61  Kan.  808^  80  Faa  829;  Sanrer  r.  Seal,  36 
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Kan.  566,  13  Pac.  743.  In  the  latter  case  It 
iB  said:  "It  [the  property]  coald  not  pass  to 
any  deceased  person  or  through  any  deceased 
person.  It  could  not  pass  through  the  moth- 
er, for  she  was  dead.  •  •  •  she  1b  men- 
tioned only  for  the  purpose  of  Indicating,  or 
of  Axing  a  rule  tot  determining,  to  whom  the 
propo-ty  of  the  son  directly  went  when  he 
died."  On  the  other  band,  this  court  has 
said  that  brothers  do  not  inherit  from  broth- 
ers because  they  are  brothers,  but  because  the 
one  who  Inherits  1b  the  heir  of  the  father. 
McElnn^  t.  Stewart  0  Kan.  884;  Couch 
T.  Wright,  20  Kan.  103;  Head  t.  Spier,  66 
Kan.  886,  71  Pac.  833.  Other  expressions 
repugnant  to  the  adoption  of  the  rale  have 
been  used  in  cases  where  the  question  was 
not  raised  and*  was  not  involved.  In  Iowa, 
under  a  statute  substantially  like  ours,  the 
immediate  descent  of  property  from  brother 
Is  held  to  obtain.  Wllcke  v.  Wllcke,  102 
Iowa,  173,  71  n.  W.  201;  Meier  t.  Lee,  100 
Iowa,  303,  76  N.  W.  712. 

In  the  very  able  and  Interesting  brief  of 
Mr.  Eugene  Hagan,  appearing  as  amicus 
curiae.  It  Is  contended  that  if  the  intestate 
died  without  heirs  the  probate  court  had 
jurisdiction  of  the  estate,  as  provided  in 
eectlons  6382-6384.  Oen.  St  1901;  that  the 
state  in  no  event  could  acquire  title  to  the 
land  Id  question,  and  could  only  acquire  title 
to  the  proceeds  thereof  after  holding  the  same 
for  21  years,  subject  to  the  right  of  any  per- 
son to  appear  and  prov*  belrshlp;  that  the 


right  of  aliens  to  Inhoit  lands  Is  recognized 
by  the  amended  section  17  of  the  Bill  of 
Rights,  and  that  the  defendants  at  least  up- 
on the  death  of  Gainer,  took  a  defeasible  es- 
tate in  hie  lands;  tb&t  tbtAr  rights  could  only 
he  forfeited  by  the  decree  of  a  court  of  com- 
petent Jurisdiction,  and  no  such  decree  had 
been  made  after  Intestate's  death  and  prior 
to  August  6, 1900,  when  a  treaty  between  the 
United  States  and  Great  Britain  was  pro- 
claimed, and  became  a  part  of  the  law  of  the 
land,  which  gave  the  defendants  three  years, 
and  undw  some  circumstances  longer,  to  dis- 
pose of  these  lands.  These  defendants,  bow- 
ever,  are  not  subjects  of  Great  Britain,  but 
are  citizens  of  the  United  States.  This 
treaty,  th^-efore,  does  not  apply. 

It  might  be  interentlng  to  discuss  other 
questions  raised  In  tbitf  and  otber  briefs,  but 
it  Is  regarded  as  unnecessary.  With  every 
section  of  the  constitutional  and  statutory 
law  of  Kansas,  enacted  since  the  birth  of  the 
state,  granting  to  aliens  rights  and  prlvll^es 
in  the  most  generous  spirit  possible,  we  can- 
not s^arate  a  portion  of  one  section  of  the 
statute  from  the  mass  of  these  beneflcrat 
provisions  and  so  construe  It  as  to  disinherit 
citizens  of  the  United  States  and  of  Kansas 
on  the  sole  ground  that  their  parents  were 
aliens,  especially  when  a  construction  which 
preserves  their  rights  Is  equally  open  to  us. 

The  order  and  Judgment  of  the  district 
court  la  affirmed.  All  tba  Justices  concur- 
ring. 
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NOBLE  ct  mL  t.  DOUGHTEN. 
(Supreme  Coort  oC  Kums.  Dee.  9,  1906.) 

1.  Bakks'aiid  BAnKnra — Defosit  or  Chkok — 
OwnERsmp. 

If  the  payee  of  a  check  drawn  on  a  bank 
in  the  city  other  than  that  of  his  residence  In- 
dorse It  and  deposit  It  In  hU  home  bank  in  the 
OBual  and  ordinary  manner,  and  without  any 
agreement  or  understanding  In  reference  to  the 
transection  other  than  each  as  the  law  im- 
plies, the  cheek  becomes  the  property  of  the 
Indorsee. 

[Ed.  Note. — For  caH*  In  point  see  toI.  6, 
Gent.  Dig.  Banks  and  Benlriiig,  H  80S-809.] 

2.  Saub. 

The  fact  that  the  Indorsee  may  have  the 
right  to  charge  the  check  to  the  depositor's  ac- 
count. If  it  ahould  be  dishonored  after  due  dili- 
gence baa  been  exorcised  to  collect  it,  does  not 
affect  the  ehanetar  of  the  transfer  or  render 
the  bank  any  ths  less  the  owner  of  the  check. 

[Ed.  Note. — For  eases  in  point,  see  toL  9, 
Gent  Dig.  Banks  and  Banking,  H  808-«»J 

8.  Baub — Rqkdobseukht  fob  CoLLEcnon. 

If  a  bank,  holding  title  to  a  check  under 
the  clrcumatances  stated.  Indorse  It  to  the  order 
of  its  correspondent  in  the  dtj  wha«  the 
drawee  bank  is  located,  with  a  guaranty  of  the 
previous  indorsement,  and  forward  it  with  a 
deposit  slip  attached  for  credit  as  a  deposit  to 
such  oorrespcmdent,  who  accepts  it  on  the  terms 
proposed  b7  the  Indonenmt  and  the  dqDOsit  slip, 
and  undertakes  to  collect  it.  the  title  to  the 
check,  DO  further  facts  appearing,  vests  In  the 
second  indorsee. 

4.  8AHS~AociPTAvaK  CMT  Otbcb  Chbok  izr 

PATUENT — DHJOBNOK. 

If  a  bank,  holding  title  to  a  check  under 
the  drcnmstaiwes  stated  In  the  last  paragraph, 
presents  It  for  payment  on  the  da/  of  its  re- 
ceipt to  the  drawee,  who  then  has  funds  of  the 
drawer  on  deposit  to  meet  It.  and  who  is  ready 
to  pay  it  in  money,  but,  instead  of  taking  cash, 
surrenders  the  check  for  the  drawee's  own 
cheek  on  another  bank.  It  must  use  the  utmost 
diligence  to  collect  the  second  check,  or  bear 
any  loss  which  may  be  occasioned  by  the  de- 
lay in  case  the  drawer  should  jMcome  insolvent. 
B.  fiUxB— Bi-FRBBsimaarr  Arna  Durohchl 

Under  ciTcumstanceB  of  the  character  in- 
dicated in  the  last  paragraph  the  presentment 
for  payment  of  the  first  check,  and  the  snb- 
stltntifHi  of  the  second  check  in  Hen  of  payment 
in  money,  fixes  the  rights  of  the  parties;  and 
after  tlie  insolvency  of  the  drawee  of  the  first 
check  has  occurred  the  negligent  holder  cannot 
charge  the  drawer  and  Indorsers  with  liability 
by  repossessing  itself  of  the  Instrument,  preeent- 
Ing  It  for  payment  a  second  time,  and  protest- 
ing It  for  nonpaymoit;  and  this  is  tnie,  even 
although  the  first  presentment  might  have  been 
rightfully  delayed  for  a  longer  period  of  time 
than  that  daring  which  the  drawee  remained 
solvent 

6.  Saicd — DmoEiroB. 

In  this  case  presentment  was  made  and  a 
substituted  check  taken  before  noon  of  a  busi- 
ness day  dosing  at  S  p.m.  The  sobstltated 
cheek  conld  have  been  collected  within  20 
minutes.  It  was  not  presented  (or  payment  at 
all,  but  on  the  following  day  an  attempt  was 
made  to  collect  it  through  the  clearing  bouse. 
The  drawer  tailed  at  2 :45  p.  dl  of  that  day,  and 
the  check  was  then  thrown  oat  fTeld,  ao  dill- 
geocB  in  collecting  It  appears. 

7.  Same — Custom. 

A  local  custom  of  banks  to  take  up  checks 
drawn  upon  them  by  their  depositors  with  their 
own  checks  on  other  banks  will  not  excuse 
holders  from  exercising  the  utmost  diligence  in 
collecting  the  substituted  checks. 


8.  Bills  and  Notes — Sutftcienct  wDdcaitd 

— DiBCHABQE  OF  DhAWEB — GiVHTO  OT  8bO- 

OMD  Ohbok— RBoonvr  or  Akodxr. 

Under  the  facts  of  this  esse  a  drawer 

whose  check  was  not  collected  because  of  the 
negligence  of  an  indorsee  Is  equitably  entitled 
to  recover  from  the  payee,  <m  the  ground  of 
mistake,  the  amomit  of  a  second  check.  Issued 
on  account  of  the  Biq>poaed  dishonor  ot  tha  first 
one,  and  duly  paid. 
(Syllabus  by  the  Conrt) 

Error  from  District  Court,  Bhawnee  Ooon- 
ty;  Z.  T.  Hazen,  Ju^. 

Action  by  George  M.  Noble  and  others 
against  William  Dooghteo.  There  was  judg- 
ment for  defdndant,  and  plalntiffB  teing  error. 
Reversed. 

Noble  8c  Co.,  of  Topeka,  Kan.,  being  In- 
debted to  William  Donghten,  of  Philadelphia, 
made  remittance  by  means  of  their  check  on 
Gilman,  Son  &  Co.,  bankers,  of  New  Tork. 
The  check  was  forwarded  from  Philadel- 
phia to  New  York,  and,  when'  presaited,  was 
taken  np  by  Oilman,  Son  &  Go.  with  their  own 
check  on  the  Western  National  Bank  of  New 
Tork.  Before  the  Western  National  check 
was  presented  Gllman,  Son  ft  Oo.  failed. 
The  payee  of  the  Western  National  check 
then  repossessed  Itself  of  the  Noble  &  Co. 
check  and  caused  It  to  be  pres^ted  and  pro- 
tested. Without  knowledge  of  the  facta 
Noble  &  Co.  Isned  a  second  chedc  tax  their 
original  Indebtedness,  which  che(^  was  duly 
collected.  Uptm  obtaining  foil  Information 
concern  log  the  manner  in  whi(di  their  first 
cbedc  bad  been  bandied.  Noble  &  Co.  sued 
Donghten  for  the  amotint  of  the  second  re- 
mittance. Judgment  was  raidered  against 
^em  on  the  following  flndlngs  of  fact  and 
ctmcliiskm  of  law: 

Findings  of  Fact 

*^)  At  and  tm  some  time  prior  to  tin 
times  mentioned  in  ttaeae  findings' <tf  fkct, 
the  plaintlfCB  George  M.  Noble^  A.  D.  Waah- 
bum,  and  J.  H.  Ncdile,  constltnted  a  partner- 
Bhip,  were  doing  bosfnesa  under  the  firm 
name  of  George  H.  Noble  ft  Oo.,  and  were 
mgaged  In  buBlneas  in  the  dty  of  Tf^pdui, 
and  among  other  Uilngs  said  partiwrship 
made  collecti<HU  for  oonresidenti. 

'*CQ  Prior  to  the  11th  day  ot  October.  1003, 
the  plaintiffs  made  a  collectlm  for  tiie  de- 
fendant, William  Donghten,  amounting  to 
fl,64&75,  and  on  said  Octotwr  11,  1002,  tits 
plaintiffs  drew  their  check  npcm  Oilman. 
Scm  ft  Co.,  ot  New  Tork  Oily,  t<a  $1,643.73, 
payable  to  William  Don^tem.  who  than  and 
for  a  kmg  time  prior  thereto  had  resided 
In  the  dty  ot  Philadelphia,  Fa.;  tbla  being 
the  amount  doe  on  said  collection  aftw  plain- 
tiffs had  deducted  their  commission  for  mak- 
ing the  aani&  Said  check  was  In  doe  course 
of  mall  forwarded  to  the  defendant  A 
copy  of  said  diedc  is  in  words  and  flgnres  as 
fbllowB,  to  wit:  'Geo.  M.  Noble  ft  Co..  Fi- 
nancial Agents.  No.  6,022.  Topdcs,  Kans., 
Oct  11,  1902.  Pay  to  the  order  of  Wm^ 
Donghtna  $1.&43.7&  Fifteen  Hnndred  Forty- 
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three  and  75/100  Dollars.  Geo.  M.  Noble  4k 
Ga..  by  A.  D.  Washburn.  To  GUman,  Son 
&  Co.,  Xew  York.' 

"(3)  The  check  Oeecrlbed  In  finding  No.  2 
was  received  by  the  defendant,  Dongbtai,  on 
October  14,  1002,  and  on  the  same  day  was 
duly  Indorsed  t^^  him  and  deposited  In  the 
Git7  Trust  Safe  Deposit  &  Surety  Company 
of  Philadelphia;  that  being  the  banking  house 
In  which  the  defendant  transacted  bis  busi- 
ness, and  said  check  being  deposited  In  the 
usual  and  ordinary  course  of  bmlnesa  pur- 
sued In  transactions  of  that  kind. 

"(4)  At  the  time  the  defendant  received  said 
check  from  the  plaintiffs  there  was  no  agree- 
ment or  understanding  between  him  and  plain- 
tiffs that  said  chedc  should  be  received  In 
payment  of  tbe  amount  due  fn»n  plaintiffs 
to  defendant. 

"(5)  The  City  Trust  Safe  Deposit  &  Surety 
Ciompany  of  Philadelphia  referred  to  In  find- 
ing No.  3,  on  the  same  day  said  check  was 
received  by  It  for  deposit,  forwarded  the 
same  to  Its  New  York  correspondent,  the 
Produce  Exchange  Bank  of  New  York,  and 
the  same  was  received  by  said  Produce  Ex- 
change Bonk  on  the  morning  of  October  15, 
1002.  at  about  S-.90  o'clock  a.  m.  No  letter 
of  Instruction  accompanied  said  check,  but 
a  deposit  slip  was  inclosed  In  the  envelope 
therewith.  Before  forwarding  said  check, 
as  above  recited,  the  City  Trust  Safe  Deposit 
8t  Surety  Company  placed  thereon  the  follow- 
ing indorsement:  'Pay  New  York  Produce 
Exchange  Bank,  or  order.  Indorsemeots 
guarantied.  The  City  Trust  Safe  D^KWlt  & 
Sure^  Company  of  Philadelphia.  Jas.  F. 
I^ynde,  Secretary  &  Treasurer.* 

"(6)  The  Produce  Exchange  Bank  referred 
to  in  finding  No.  6  presented  said  check  to 
Oilman,  Son  Sc  Co..  of  New  York,  on  October 
16,  1002,  some  time  before  noon,  and  Oilman, 
Son  &  Co.  drew  th^r  check  In  favor  of  said 
Produce  Exchange  Bank  for  an  equal  amount, 
upon  tbe  Western  National  Bank,  and  took 
up  the  check  drawn  by  plaintiffs.  At  that 
time  there  was  no  agreement  or  understand- 
ing between  Oilman,  Son  &  Oo.  and  said  Pro- 
duce Elzchange  Bank  that  this  transaction 
should  constitute  a  payment  of  the  check 
drawn  by  plaintiffs  as  described  In  finding 
No.  2,  bnt  was  the  usual  and  ordinary  method 
of  transacting  business  of  that  character  in 
the  dty  of  New  York. 

"CD  At  the  time  the  check  described  In 
finding  No.  2  was  presented  to  Oilman,  Son 
ft  Co.  said  last-named  company  had  on  band 
more  than  sufficient  funds  belcmglng  to  the 
plaintiffs  to  pay  said  check,  and  doubtless 
would  have  paid  tbe  same  if  the  cash  had 
t>een  demanded  by  the  party  presenting  the 
check.  At  tbe  time,  and  for  a  long  time 
prior  thereto.  Oilman,  Son  &  Co.  had  been 
engaged  in  tbe  banking  business  In  New  York 
Oity,  and  was  a  reputable  banking  bouse  In 
good  standing. 

*'(S)  Said  banking  boose  of  Oilman,  Son  ft 
Oo.  closed  ita  doors  and  ceased  to  do  bnsl- 


neas  at  about  2:45  o'doA  p.  m.  <»  Octobw 
16;  1902,  suspaided  payment  ot  all  dudes, 
and  executed  a  deed  of  asalgnmmt  on  ttn 
evttiing  of  tliat  day.  Tbe  preparation  of 
said  deed  of  assignment  was  commenced  im- 
mediately after  said  banking  boose  had  dos- 
ed its  doora. 

"(9)  Tbe  check  drawn  by  Oilman,  Son  ft 
Oo.  upon  tbe  Western  National  Bank  in  favor 
of  said  Produce  Exchange  Bank,  as  recited  in 
finding  No.  6.  was  presoited  in  due  course 
of  business,  passing  through  the  clearing 
house,  and  payment  thereof  was  refused  for 
the  reason  that  Gilman,  Son  &  Co.  had  clos- 
ed their  doors,  and  bad  no  deposit  In  said 
Western  National  Bank  out  of  which  said 
check  could  be  paid. 

"(10)  All  of  tbe  New  York  banks  referred 
to  in  these  findings  of  fact  were  members 
of  tbe  Clearli^  House  Association  of  the 
city  of  New  York,  except  the  banking  bouse 
of  Gilman,  Son  ft  Co.  There  are  about  sixty 
banks  In  New  York  Cl^  which  belong  to  said 
association,  and  about  25  or  30  private  bonks 
and  banking  instltutlona  In  said  which 
do  not  belong  to  aald  Clearing  Honae  Aaao- 
clation. 

"(11)  The  method  In  which  tbe  business  of 
said  Clearing  House  Association  of  New  York 
City  la  done,  as  between  tbe  banks  belonging 
to  said  association.  Is  substantially  as  fol- 
lows: The  che<^  deposited  In  a  bank  on 
any  particular  day  are  assorted  and  distribu- 
ted into  a  ra(^  in  wtilch  each  bank  belongiog 
to  the  Clearing  House  Association  has  a 
pigeonhole,  so  that  the  checks  upon  different 
banks  are  collected  together  and  made  into 
packages.  The  next  morning  thereafter  the 
packages  so  made  up  are  sent  to  tbe  clear- 
ing bouse  and  delivered  to  the  representatives 
ct  tbe  several  banks.  There  Is  a  regular 
system  or  practice  oi  delivering  the  checks 
at  the  various  desks,  so  that,  when  the 
checks  are  all  delivered  or  exchanged,  clear- 
ance is  made,  and  each  bank  receives  all 
check  a  drawn  upon  it,  and  each  bank  delivers 
to  tbe  representatives  of  all  other  banks 
checks  drawn  ujpon  such  other  banks  and  paid 
through  it  Each  bank  then  foots  up  Its  debit 
and  credit  amounts,  and.  If  the  result  Is  a 
debit  balance,  It  Is  required  to  send  to  the 
clearing  house  by  half  past  12  o'clock  that 
day  tlie  cash  necessary  to  provide  for  said 
debit  balance;  but,  if  such  bank  has  a  credit 
balance.  It  receives  its  cash  credit  about  half 
past  1  o'clodc  that  day. 

"(12)  Where  a  check  Is  drawn  by  one  bank 
upon  another  bank,  either  being  a  memt>er 
of  the  clearing  house  association,  tbe  custom 
Is  for  said  check  to  go  through  the  clearing 
house  for  collection.  Tbe  aggregate  amount 
of  checks  passing  through  said  Clearing 
House  Association  of  New  York  City  each 
day  would  amount  approximately  to  S2fiO,- 
000,000.  The  number  of  checks  so  handled 
through  the  clearing  bouse  per  day  Is  or- 
dinarily numbered  In  the  millions.  There  is 
no  diarge  made  ttw  New  YoA  banks  for  Uw 
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collection  of  checks  in  the  ctt;  of  New  ToriE. 

"(13)  When  the  check  of  plalntWs  was  pre- 
sented  to  Gllman,  Son  &  Co.,  and  that  bank 
issued  Its  check  therefor,  the  plaintiffs'  check 
was  stamped  'Paid,'  and  after  the  check  of 
said  Gllman,  Son  &  Co.  bad  been  dishonored 
by  the  Western  National  Bank,  and  after 
Gllman,  Son  &  Co.  had  closed  their  doors 
and  made  assignment  for  the  benefit  of  their 
creditors,  the  Produce  Exchange  Bank  sent 
Its  representative  to  Gllman,  Son  &  Co.,  and 
procured  the  check  which  had  been  drawn 
by  the  plaintltFs,  described  In  finding  No.  2,  to 
be  protested  for  nonpayment. 

"(14)  The  check  drawn  by  Gllman,  Son  & 
Co.  upon  the  Western  National  Bank  in  fa- 
vor of  the  Produce  Exchange  Bank,  as  recit- 
ed In  finding  No.  6,  was  received  at  the  Pro- 
dace  Exchange  Bank  about  2:S0  o'clock  p.  m. 
on  October  16, 1902,  was  charged  to  the  West- 
ern National  Bank,  the  stamp  of  said  Produce 
Exchange  Bank  was  placed  upon  the  check, 
and  the  same  was  assorted  and  distributed,  as 
any  other  chedc  that  came  in,  after  being 
stamped  'Paid.'  Said  check  remained  in  said 
Produce  Bxchange  Bank  assorted  and  distrib- 
uted as  above  recited,  until  6  o'clock  on  October 
15th,  when  It  was  placed  In  the  safe  over- 
night, and  on  the  morning  of  the  18th  of 
October  the  same  was  taken  from  the  safe 
and  placed  in  the  pigeonhole  where  It  had 
be^  after  assorting  and  distribution  on  the 
day  b^or&  Bald  chedc  went  through  the 
usual  course  of  the  clearing  house;  and  wait 
into  the  hands  of  the  Western  NaUonal  Bank. 
The  representative  of  said  Prodnce  Exchange 
Bank  left  said  bank  with  said  che(^  and  oth- 
ers atK>ut  20  mtnntes  before  10  o'clock  a.  m., 
and  readied  the  clearing  house  at  about  16 
minutes  before  10  o'clock  on  October  16th, 
and  said  check  then  passed  to  the  hands  of 
the  Western  National  Bank  at  about  8  min- 
utes after  10  o'clock.  It  takes  about  10  min- 
utes to  walk  from  the  banking  house  of  Oil- 
man, Son  &  Co.  to  the  Produce  Exchange 
Bank  at  the  ordinary  rate  of  speed,  and  would 
take  about  10  minutes  to  walk  from  the 
Western  National  Bank  to  the  Produce  Eix- 
ehsnge  Bank. 

"(15)  The  usual  closing  hour  for  all  bank- 
ing houses  in  the  city  of  New  York  at  the 
time  of  the  transaction  referred  to  in  these 
findings  of  fact  was  3  o'clock  p.  m. 

"(10)  When  the  defendant,  Wm.  Donghten.  [ 
was  notified  that  the  plaintiffs'  check  had 
been  dishonored,  be  Issued  his  personal 
check  for  the  amount  of  said  dishonored 
check,  and  the  same  was  presented  and  paid. 
Thereafter,  and  on  October  17,  1902,  the 
defendant,  Dougbten,  notified  the  plaintiffs 
by  telegram  of  the  dishonor  of  their  check, 
and  the  plaintiffs  Immediately  Issued  their 
checks  to  the  defradant  for  the  same  amount, 
which  check  was  promptly  paid.  At  the 
time  that  plaintiffs  Issued  their  second  cbedc, 
above  referred  to,  to  the  defmdaut  Doughtoi, 
the  individual  memben  of  plalntiffa*  firm  had 


no  notice  or  knowledge  of  fbe  various  trans- 
actions which  bad  taken  place  after  the  plain- 
tiffs' original  check  tiad  been  received  by  the 
defendant;  and  said  second  check  was  is- 
sued by  plaintiffs  to  the  defendant,  Dougbten, 
while  plaintiffs  still  believed  that  their  che<^ 
on  the  banking  honse  of  Gllman,  Son  &  Co. 
In  favor  of  the  defendant  had  been  dishonor 
ed  in  the  r^ular  course  of  business.  The 
check  drawn  by  the  defendant,  Dougbten,  to 
take  up  the  dishonored  check  referred  to 
above  was  dated  October  17,  1902,  and  after 
taking  the  nsual  course  of  business  it  was 
paid  on  the  24th  day  of  October.  Under  the 
statutory  law  of  New  York  a  chedc  must  be 
presented  for  payment  within  a  reasonable 
time  after  Its  Issuance,  or  the  drawer  there- 
of will  be  discharged  from  liability  thereon 
to  the  extent  of  the  loss  caused  by  the  delay." 

Conclusion  of  h&w. 

"Upon  the  foregoing  facts  the  plalntUfs 
are  not  entitled  to  recover,  and  judgment 
should  be  rendered  In  favor  of  the  defend- 
ant" 

Bosslngton  &  Smith,  for  plaintiffs  In  error. 
J.  W.  Gleed  and  J.  L.  Hunt  (Oleed,  Ware 
&  Gleed,  of  counsel),  for  defendant  In  a*ror. 

BUBCH.  J.  (after  stating  the  facta).  This 
controv^^  arises  over  a  bank  cbe<^  The 
instrument  was  an  order  upon  a  banking 
house  for  the  unconditional  payment  In- 
stantly upon  demand  of  a  spedfled  sum  of 
money  to  the  order  of  a  person  named,  and 
purported  to  he  drawn  upon  a  deposit  of 
funds.  State  v.  Warner,  60  Kan.  94,  96,  KS 
Pac.  342;  7  Cyc.  528.  The  check  was  sent 
to  the  payee  for  the  purpose  of  satisfying  an 
obligation  due  him  from  the  drawer.  The 
delivery  of  the  check  did  not  pay  the  debt,  and 
its  acceptance  did  not  constitute  even  prima 
facie  evidence  of  payment.  Kermey ^  v.  New- 
by,  14  Kan.  164;  Mutllne  v.  Brown,  82  Kan. 
312, 4  Pac.  306.  But  the  acceptance  of  the  check 
Imposed  upon  the  payee  the  necessity  of  us- 
ing due  diligence  to  realise  upon  It  In  order 
to  escape  responsibility  for  loss,  if,  in  the 
meantime  the  drawee  should  become  Insol- 
vent Anderson  v.  Bodgers,  63  Kan.  542,  36 
Pac.  1067,  27  L.  R.  A.  248;  KllpatrlCk  v.  B.  & 
L.  Association,  119  Fa.  30,  12  AtL  764;  Free- 
I  holders  of  Middlesex  v.  Thomas  &  Martin, 
t  20  N.  J.  Eq.  30.  And  If  he  should  be  gulltr 
of  laches  in  this  respect  resulting  In  loss 
or  damage  to  the  drawer,  satisfaction  of  tbe 
original  debt  to  tbe  extent  of  the  injury, 
would  follow.  22  A.  &  E.  Elncycl.  of  L. 
(2d  Ed.)  572.  The  payee  Indorsed  the  check, 
and  deposited  it  in  the  Philadelphia  hank, 
with  which  be  was  in  the  habit  of  dealing, 
according  to  the  business  forms  under  which 
transactions  of  that  character  are  usuall; 
conducted.  The  legal  effect  of  such  conduct, 
where  no  reservations  are  made  or  limita- 
tions are  imposed  by  either  party,  and  no 
agreement  <»r  understanding  appears  ultba 
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than  tbat  which  the  law  hnpHes,  is  well  set- 
tled b7  the  best-considered  cases.  When  the 
t>aree  of  the  check  received  credit  for  it, 
the  bank  became  indebted  to  him  In  a  stun 
equal  to  the  amount  of  the  credit,  his  funds 
In  the  bank  subject  to  Immediate  withdrawal 
upon  hiB  check  were  augmented  to  the  same 
extent,  the  check  Itself  became  the  property 
cf  the  Indorsee,  and  the  payee's  relation  to 
it  became  that  of  one  who  had  transferred 
title  to  It  by  Indorsement  If  the  depositor 
bad  desired  to  establish  the  relation  of  prlnd- 
■pal  and  agent  between  himself  and  the  deposi- 
tary, be  should  hare  Indorsed  the  paper  for 
collectl<xi  merely,  or  otherwise  should  have 
Indicated  his  purpose;  and,  if  the  bank  did 
not  Intend  to  accept  the  check  as  money,  it 
should  hare  entered  it  as  paper,  and  not  as 
cash,  or  otherwise  should  have  made  mani- 
fest Its  intention  to  collect  merely.  2  Morse 
on  Banks  &  Banking,  {  588.  The  law  upon 
this  subject  la  quite  fully  considered  In  the 
recent  case  of  Burton  t.  United  States,  25 
Sup.  Ot  243,  49  L.  Ed.  482.  In  which  Mr. 
Justice  Peckbam  says:  "There  was  no 
oral  or  special  agreement  made  between 
the  defendant  and  the  bank  at  the  time 
when  any  one  of  the  checks  was  deposited 
and  credit  given  for  the  amount  tliereof. 
The  defendant  had  an  account  with  the  bank, 
took  each  check  when  it  arrived,  went  to  the 
banic,  Indorsed  the  chedc,  which  was  payable 
to  his  order,  and  the  bank  took  the  check, 
placed  the  amonnt  thereof  to  the  credit  of 
tba  defendant's  account,  and  nothing  fnr- 
tbar  waa  said  In  regard  to  the  matter.  In 
other  words.  It  waa  the  ordinary  case  of  the 
transfer  or  sale  of  the  check  by  the  defend- 
ant, and  the  purchase  of  It  by  the  bank,  and 
apOD  Its  delivery  to  the  bank,  under  the 
clrcomstances  stated,  the  title  to  the  check 
passed  to  the  bank,  and  It  became  the  owner 
thereof.  It  waa  In  no  sense  the  agent  of 
ttie  defendant  (or  the  purpose  of  collecting 
the  amount  of  the  check  from  Uie  trust  com- 
pany upon  which  It  was  drawn.  From  the 
time  ct  the  delivery  of  the  check  by  the 
defendant  to  the  bank.  It  became  the  owner 
of  the  check.  It  could  have  torn  It  up  or 
thrown  It  la  the  fire,  or  made  any  other  use 
or  disposition  of  it  which  it  chose,  and  no 
rlcht  of  defendant  would  have  been  In- 
fringed." 

It  may  be  conceded  that  If,  after  due 
and  I^I  eCTort  to  collect  the  check.  It  should 
be  ^sbonored,  the  bank  would  have  the  right 
to  charge  the  amount  of  it  to  the  depositor's 
account  Whether  this  right  may  be  said 
to  rest  merely  on  the  custom  of  banks,  or 
whether  the  custom  has  been  crystallized  Into 
a  rule  and  the  right  now  may  be  said  to  be 
an  Implied  condition  attaching  to  the  trans- 
ta  of  the  paper,  makes  no  difference.  It  la, 
nevertheless,  In  strictness  the  right  of  an  In- 
dwaee  against  an  Indorser,  and  hence  Is  not 
In  any  sense  Inconsistent  with  ownership. 
"Tbs  testimony  of  Mr.  Brlce^  the  cashier  of 


the  Slggs  National  Bank,  as  to  the  custom 
of  the  bank,  when  a  check  was  not  paid, 
of  charging  It  up  against  the  depositor's  ac- 
count did  not  In  the  least  vary  tbe  legal  ef- 
fect of  the  transaction.  It  was  simply  a 
method  pursued  by  the  banks  of  exacting 
payment  from  the  indorser  of  the  check,  and 
nothing  more."  Burton  v.  United  States,  2G 
Sup.  Ct  243,  246,  49  L.  Ed.  482.  "If  paper 
be  deposited  In  or  forwarded  to  a  bank  for 
collection,  and.  In  pursuance  of  a  prearranged 
mode  of  dealing,  the  bank  Immediately  places 
the  amount  to  the  credit  of  the  depositor, 
and  tbe  depositor  thereupon  draws,  or  is 
mtltled  to  draw,  against  the  same  as  cash, 
this  works  a  transfer  of  title,  so  that  the 
depositor  cannot  afterwards  claim  the  paper; 
and  it  Is  Immaterinl  that  If  the  paper  Is  not 
paid,  the  bank  has  tbe  right  to  charge  It 
ba(^."  Ayers  v.  Farmers'  &  Merchants' 
Bank,  79  Mo.  421,  49  Am.  Rep.  235.  "The 
agreement  to  charge  back,  if  any  draft  was 
not  paid,  did  not  affect  the  character  of  the 
transaction.  That  was  nothing  more  than 
would  have  resulted  without  any  such  agree- 
ment unless  the  Indorsements  to  the  Fidel- 
ity were  expressly  without  recourse.  If  the 
drafts  were  purchased  by  the  Fidelity  out 
and  out  with  a  general  indorsement  the  case 
would  differ  from  the  case  presented  to  the 
court  only  In  the  respect  that  upon  the  fail- 
ure of  the  drawee  to  meet  the  draft,  protest 
would  have  been  necessary,  whereas  It  may 
be  that,  by  virtue  of  the  agreement,  protest 
was  not  necessary."  First  Nat  Bank  v. 
Armstrong  (C.  C.)  S9  Fed.  231,  233.  The 
payee  having  received  the  equivalent  of 
cash  for  the  check,  and  having  parted  with 
title  to  it  the  Indebtedness  of  tbe  drawer 
to  blm  was  satisfied,  subject  only  to  the 
contingency  that  be  should  be  held  liable  as 
an  Indorser  of  the  paper  In  the  event  of  Its 
dishonor;  due  diligence  having  been  exer- 
cised to  protect  the  drawer  and  to  charge 
him.  "It  Is  true  no  express  agi-eonent  waa 
made  transferring  tbe  check  for  so  much 
money,  but  It  was  delivered  to  the  bank  and 
accepted  by  It,  and  the  bank  gave  Murray 
credit  for  the  amount,  and  be  accepted  It 
That  was  enough.  The  property  In  the  check 
passed  from  Murray  and  vested  in  the  bank. 
He  was  entitled  to  draw  the  money  so  cred- 
ited to  him,  for  as  to  it  the  relation  of  debtor 
was  formed,  and  the  right  of  Murray  to 
command  payment  at  once  was  of  the  very 
nature  and  essence  of  the  transaction.  On 
the  other  hand,  the  bank,  as  owner  of  the 
check,  could  confer  a  perfect  title  upon  Its 
transferee,  and  therefore,  whoi.  by  Its  dlrec- 
tltms,  the  plaintiff  received  and  gave  credit 
for  it  upon  account,  It  became  Its  owner 
and  entitled  to  the  money  which  It  represent- 
ed. The  check,  therefore,  for  every  pur- 
pose material  upon  this  inquiry,  as  betweai 
these  parties,  was  money."  Metropolitan 
Bank  t.  Loyd,  00  N.  Y.  530;  536. 
Under  the  same  rules  tbe  Indorsement  of 
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tbe  check  to  the  order  of  tbe  traiuferee*^ 
New  lotk  correapondent,  tta  delivery  with  a 
d^KwIt  BllJ^  attached  for  credit  as  a  cash 
deposit,  and  Its  acceptance  npon  the  trams 
proposed  by  the  indorsement  and  the  deposit 
aUp,  without  more  appearing,  doubtless 
operated  to  transfra  title,  and  the  Produce 
Exchange  Bank  of  New  York  became  the 
owner  of  tbe  che(^  The  check  was  received 
at  Philadelphia  on  October  14th,  and  on  that 
day  forwarded  to  New  York,  where  it  was 
received  on  the  morning  of  October  15th.  As 
tbe  holder  of  the  check  tbe  Produce  Exchange 
Bank  might  bare  delayed  making  demand 
for  payment  nntll  just  before  3  o'clock  p. 
m.  (the  hour  tor  closing  business)  on  Octo- 
ber ICth,  and  had  it  done  so,  any  loss  oc- 
casioned by  tbe  drawee's  insolvency  (which 
occurred  at  2:45  o'clodc  p.  m.  of  that  day) 
would  have  fallen  upon  tbe  drawer.  Ander- 
son  V.  Rodgera,  63  Kan.  542,  86  Pac.  1067,  27 
L.  R.  A.  24a  But  it  did  not  exercise  Ite 
privilege  and  remain  quiescent.  It  chose 
to  act,  and  before  noon  of  October  15th  it 
presented  the  check  for  payment  When  the 
check  was  presented,  the  drawee  might  have 
assumed  an  attitude  which  tor  some  puriKMes 
would  not  have  amounted  to  either  a  com- 
pliance with,  or  a  refusal  of,  tbe  demand  for 
payment,  but  It  did  not  do  so.  It  under- 
took by  positive  and  affirmative  conduct  to 
meet  the  obligation  which  the  chet^  imposed. 
The  situation  then  required  further  action  on 
the  part  of  the  holder,  and  it  responded  in  a 
definite  an  unequivocal  way.  Although  the 
drawee  bad  funds  of  the  drawer  on  d^Ktrit 
at  tbe  time  to  meet  tbe  chedc,  the  bolder 
surrendered  It  to  the  drawee,  who  stamped 
It  paid,  and  accepted  tbe  drawee's  own  check 
on  the  Western  National  Bank  of  New 
York  in  place  of  the  cash  to  which  It  was 
entitled,  and  which  it  might  have  bad  for  the 
mere  taking. 

It  is  true  that  tbe  law  is  not  so  rigid  in 
respect  to  the  conduct  necessary  to  preserve 
the  liability  of  the  drawer  of  a  check  as  It 
Is  in  the  case  of  draft  Failure  to  make  de- 
mand witliin  a  reasonable  tlme^  and  to  give 
notice  of  nonpayment  does  not  peremptorily 
discharge  the  drawer  of  a  check.  Unless 
he  suffer  some  loss  on  account  of  tbe  lack  of 
diligence  displayed,  he  is  not  ordtoarlly  re- 
leased from  liability.  "In  order  to  charge 
tbe  drawer  of  a  check,  the  same  strict  rule 
of  diligence  In  making  demand  and  giving 
notice  of  nonpayment  does  not  obtain  as  in 
cases  of  ordinary  bills  of  exchange.  As  a 
genial  rule,  be  Is  not  discharged,  unless  be 
suffers  some  loss  to  consequence  of  tbe  de- 
lay of  the  holder."  Gregg  v.  George,  16  Kan. 
546.  A  failure  to  demand  payment  of  a 
check  from  a  suspended  bank  could  scarcely 
result  In  damage  to  the  drawer,  and  hence 
laches  of  the  holder  In  this  respect  would  not 
release  him.  "I  think  that  the  plaintiff  was 
not  guilty  of  iaebes  in  not  presenting  the 
check  of  the  defendant  to  the  bank  before 


It  was  closed  on  tbe  meaning  oC  the  daj  fol- 
lowing Its  delivery.  The  antborltiea  are 
abnndaiit  that  tbe  holdar  of  a  diedt  baa  flw 
day  aftw  It  is  delivered  In  wblidi  to  make 
a  preaaitment  tor  payment  •  *  •  The 
rule  is  settled  that  to  case  of  a  che<^  tbe 
drawer  Is  to  be  treated  the  same  as  a  princi- 
pal debtor,  and  be  Is  not  dlsdiarged  by  any 
laches  of  tite  bolder  In  not  making  doe  pre- 
soitmait  tbneof,  or  in  not  giving  him  notice 
of  dlsbooOT,  unless  he  has  suffered  some  loss 
or  Injury  thereby,  and  then  only  pro  tanto 
*  *  *  As  tbe  defendantwasnotdlBcbarged 
by  tbe  failure  to  present  the  check  to  tbe 
bank  before  it  stopped  payment,  it  is  difflcnlt 
to  see  how  a  neglect  afterward  to  make  a 
presentment  to  and  demand  of  a  confessedly 
Insolvent  party  oould  occasion  any  loss  or 
injury  to  the  draww.  It  would  not  prevent 
a  recovery  of  tbe  bank  by  the  defendants 
of  the  amount  in  their  [>08Sesslon  which  they 
had  neglected  to  pay,  and  for  which  no  de- 
mand had  been  made,  and  hence  iiow 
could  t^e  defendant  be  damnified  ?"  Syra- 
cuse Railroad  Company  v.  CoUins,  3  Lans.  29. 
See^  also,  Caweto  t.  Browlmkl,  6  Bush,  457, 
98  Am.  Dec  684. 

But  because  tbe  drawer  of  the  diedc  in 
owtrov^rsy  may  not  have  bem  dlwdiarged  by 
the  mere  fact  that  tlie  bolder  upon  pnaent- 
\  ing  .It  did  not  require  paymcsit  to  money,  it 
does  not  follow  that  tbe  same  time  rematoed 
to  the  bolder,  after  tbe  drawee's  failure  in 
which  to  make  presentment  as  would  have 
Trained  to  blm  If  he  had  chosen  to  remain 
passive  to  tbe  first  Instance.  Before  tbe  sus- 
pension of  tbe  drawee,  not  only  had  a  form- 
al preeentment  for  payment  been  made,  but 
toe  holder  and  the  drawee  bad  subetitnted 
and  put  toto  operation  In  place  of  payment 
a  scheme  of  their  own,  which  was  not  ex- 
pressed In,  and  could  not  be  Implied  from, 
tbe  terms  of  tbe  check  when  it  1^  tbe  draw- 
er's bands.  This  factor  in  the  relations  of 
the  parties  cannot  be  overlooked.  The  draw- 
er's guaranty  Is  that  the  drawee  shall  remain 
solvent  until  the  chedc  with  due  diligence 
can  be  presented,  but  he  grants  no  authority 
to  the  payee  to  extend  that  obligation.  Tbe 
holder  is  allowed  tbe  day  after  the  receipt 
of  tbe  check  to  which  to  make  presentotitn 
in  order  to  meet  contlngoicles  and  tbe  reaaoo- 
able  reqniremento  of  his  business  needs. 
But  this  time  Is  not  allowed  to  him  for  pur- 
poses of  experiment  and  when  demand  once 
has  been  made  npon  the  drawee,  who  is  is 
funds  and  ready  to  pay,  and  money  is  not 
taken,  a  potot  of  departure  to  tbe  righto  of 
the  parties  has  been  established,  which  can- 
not be  ignored  or  repudiated  at  tbe  will  ot 
the  holder,  to  the  detriment  of  tbe  drawer. 
"If  presentment  for  paym^t  be  actually 
made  on  the  very  day  the  check  is  drawn, 
and  payment  tendered,  tbe  holder  cannot 
then  change  his  mind  and  leave  the  funds  at 
the  drawer's  risk  until  the  next  day.  He  is 
allowed  until  the  next  day  as  matter  at  ood 
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venlence  and  accommodatioa  to  him,  and, 
whllA  lift  need  not  bnrir  to  make  j^eaent- 
ment  tin  same  day,  having  once  done  to,  he 
bas  fixed  the  money  at  hia  own  rlak-"  Dan- 
iel. Nflgotlabla  Instmments,  |  1686.  To  tbe 
same  tfect  la  Morse  on  Banki  ft  Banking, 
VOL  2,  p.  758, 1 426.  These  texta  are  baaed  up- 
on tbe  case  ot  Slmpatm  r.Pac.  Mutual  Ufe  Ins. 
Co.,  44  GaL  189^  In  whkh  tbe  conduct  of  tbe  i 
bolder  In  ivesenttng  a  check  to  tbe  drawee  j 
Is  analyzed  and  Its  legal  effect  stated  as  fol-  < 
Unra:   "The  presenting  of  a  cbedc  for  p^-  < 
ment  Implies  that  tbe  bolder  of  It  desires  and  | 
Sb  ready  and  willing  to  accept  payment  It  j 
would  be  a  contradiction  in  torms  to  say  tbat  i 
the  bolder  of  a  check  iwesented  It  fra  pay*  | 
meat,  intending  and  averring  at  the  time 
that  he  would  not  accept  payment.  If  he 
flbonld  present  1l  tor  the  sole  purpose  of  as- 
certaining whether  the  signature  was  genu- 
ine, or  whether  the  drawer  had  funds  to  his 
credit,  or  merely  for  the  purpose  of  being 
Identified  as  tbe  persiHi  entitled  to  payment 
not  Intending  thm  to  present  it  for  paymmt; 
It  Is  dear  that  this  would  not  ctmstltute  a 
demand  of  payment,  which,  in  Its  vwy  na- 
ture. Imports  a  willingness  on  the  part  of  the 
bolder  to  aocq^t  the  mon^  at  that  tima  i 
But  If  flie  check  Is  presented  for  payment  • 
with  the  present  Intention  in  tbe  mind  of  tbe  ) 
bolder,  to  accept  tin  money  if  tendored,  this  : 
must  be  deoned  to  be  a  demand  of  paymeot  i 
for  all  purposes  lUEectlng  the  rights  of  the  : 
drawer,  even  though  the  bolder  should  after- 
wards change  his  purpose  and  decline  to  ac- 
cept the  money  when  tendered  toy  the  bank. 
Having  once  demanded  payment  In  doe  form 
and  within  the  propa*  time,  and  the  bank 
being  then  and  there  ready  and  willing  and 
offering  to  pay  the  check,  tbe  boldw  Is  not 
at  liberty  after  this  to  retract  or  waive  bis 
demand  and  decline  to  accept  payment,  with- 
out thereby  releasing  the  drawer  from  fur- 
ther liablUly  on  the  dieck.  If  the  boUer 
declines  to  accept  payment  when  It  Is  tender- 
ed on  a  i»MHMr  dmand,  tbe  liability  of  the 
draw«r  ceases,  for  the  reason  tbat  his  under- 
taking was  that  the  check  would  be  paid 
when  payment  should  be  first  d^nanded  in 
due  form  and  within  the  proper  time;  but 
be  does  not  undertake  that  It  will  be  paU  on 
a  second  ^w""**"*.  when  payment  has  been 
tmdered  and  refused  on  a  prior  demand 
made  In  due  form  and  within  the^npathne.** 
Page  148.  It  Is  true  tbat  in  Sinqpson  v.  Pac. 
Mutual  Ufa  Ins.  Oo.  cash  was  tendered  and  • 
declined,  but  the  principle  invoked  applies 
equally  to  a  hoMw  who  might  have  bad  cash, 
but  vrtio,  for  purposes  ot  his  own,  surrendered 
bis  paper  for  tbe  drawee's  ciieck. 

Such  Is  the  view  of  the  editors  of  tbe  two 
leading  soles  of  reports  at  selected  cases^ 
"A  cheA  on  a  banker  calls  for  maaeTf  9^ 
If  money  Is  not  tsken  whoi  It  Is  iwesented 
to  the  drawee^  It  must  be  ^tber  because 
some  other  mode  of  payment  or  course  of 
dealing  Is  more  convenient  to  the  payees  or 


because  It  Is  more  advantageous  to  the  bank 
that  money  aboold  not  be  paid.  In  Qie  fw- 
mer  case—i.  e.,  where  the  payee  for  his  own 
convenience  accepts  something  besides  mouy 
for  tbe  ehedcs— he  surely  should  not  be  al- 
lowed to  charge  the  drawer  with  loss  result- 
ing tnm  sodi  election,  and.  If  It  is  for  the 
convenience  of  the  bank,  the  very  fhct  that 
the  bank  makes  tbe  request  Is  so  suspicions 
tbat  It  ought  to  put  the  payee  upon  inquiry 
and  Incite  hhn  to  diligence  to  secure  tbe 
mon^,  which,  unless  satLstted  of  the  safety  of 
snne  other  means  of  payment,  would  require 
him  to  demand  the  monc^  at  once."  26 
U  B.  A.  201.  note,  rrbe  boldor  of  tbe  check 
need  not  hurry  to  make  presmtmoit  for  pay- 
ment on  the  same  day  It  Is  received,  but;  If 
be  does  so.  It  fixes  tbe  rights  of  the  parUea. 
He  cannot  then  change  bis  mind  and  leave 
tba  funds  at  tbe  drawee's  risk  until  «be  next 
day.  If  be,  on  tlie  first  presentment;  takes 
a  substituted  check  m  anoth^  bank  In  lieu 
ct  cash,  it  amounts  to  payment,  and,  If  tbe 
drawee  falls  on  that  day,  tbe  payee  cannot 
aftw  neglect  to  use  the  ntmoet  diligence  in 
presenting  the  substituted  check  for  pay- 
ment, put  hlmsd^  by  a  subsequent  demand 
upon  the  original  drawee,  in  tbe  same  posi- 
tion he  would  have  occupied  had  be  not  made 
the  first  demand."  Corner  r.  DufOor,  SI  Am. 
St  Sep.  8^  94,  note.  SuchlstheqpeclflcboIdli« 
in  the  case  of  Anderson  v.  0111,  TO  Md.  812, 821, 
29  AtL  S27,  S80.  2C  L.  B.  A.  200^  47  Am.  8t 
aetf.  402,  in  which  Simpson  T.  Mutual  UfisTaSb 
Oo.  Is  cited  as  an  autiiotlty,  and  In  wbldi 
It  IS  said:  "WhUst  the  out  Town  Bank  was 
not  bound  to  have  made  demand  upon  Nichol- 
son ft  Sons  when  It  was  made,  still  having 
made  it  and,  its  own  choice^  not  having 
receind  tbe  cash.  It  cannot  If  It  has  not 
used  due  diligence,  claim  tbe  right  to  undo 
what  It  had  don^  and  by  a  subsequent  de- 
mand put  itsdf  In  tbe  posltkm  It  would  have 
occupied  bad  It  not  made  tbe  first  demand 
at  the  time  it  did  make  It  or  done  tbe  act  It 
thai  did."  And  aucfa  is  tbe  doctrine  upon 
wbldi  tbe  dedtiott  in  the  case  of  Comer  v. 
Dnfour,  96aa.8T6k879,22&B.  {M8.  544, 
80  U  B.  A.  800,  61  Am.  St  Bepw  8B^  was 
rested.  **If  the  <dieck  is  received  at  a  place 
distant  from  the  place  where  the  bank  upon 
whldk  It  Is  drawn  Is  sttoated,  and  Is  for- 
warded  by  due  course  of  mall  to  a  person 
In  the  latter  place  f6r  presentment  tbe  per- 
sm  to  whom  It  Is  thus  fnrwarded  has  until 
tbe  dose  of  banking  hours  on  tbe  next  secu- 
lar day  atta  be  bas  received  It  to  present 
It  tot  paymoit,  unless  there  are  qiedal  dr- 
comstances  which  require  him  to  act  more 
promptly.  2  Morsey  Banks  Bd.)  I  4!EL; 
Daniel,  Neg.  Inst  (4th  Bd.)  |  ISOl.  The 
holder,  cannot,  however,  after  having  once 
presented  tbe  dieck,  derive  any  advantage 
from  tbe  fact  that  be  could,  without  being 
cba^eable  with  unreasonable  delay,  have  held 
it  longer  before  making  presentment  Tbe  first 
presentment  fixes  tbe  rights  of  the  parties^ 
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If  the  drawee  1b  then  ready  and  wllUiv  to 
W,  and  tbe  btdder  allows  the  fond  to  re- 
gain hmger  in  the  bands  of  tbe  drawee, 
or  If  be  accepts  In  Ilea  ot  money  a  check 
of  the  drawee,  be  doea  so  at  his  perlL" 
In  the  case  of  Bnrkhalter  t.  Second  Mat. 
Bank,  42  N.  T.  BS8  (which  professes  to  rely 
apon  tb»  case  of  Turner  r.  Bank,  *4&  N.  T. 
4SSi,  and  the  case  ot  Kelty  t.  Second  Na- 
tional Bank  of  Erie,  S2  Barb.  828,  chedicB 
were  taken  in  Ilea  of  cfuBh  on  the  presenta- 
tion of  bills  of  exchange  proper.  The  dbecks 
were  dishonored,  and  tbe  bills  were  then 
recovered,  presented  a  second  time,  and  pro- 
tested, all  within  the  time  altowed  in  the 
first  instanoe  tot  presentment  and  protest  In 
eadi  of  these  cases  tbe  dedsltm  was  made 
to  depmd  upon  the  question  of  whether  or 
not  acceptance  of  the  daedk  amounted  to 
payment  of  the  draft,  and  considerable  effort 
was  expended  to  show  that  such  was  not 
tbe  result — a  proposition  concerning  which 
there  Is  no  longer  any  dispute.  It  was  virtnal- 
ly  assumed  In  each  case  that.  If  the  draft 
were  not  paid  tbe  taking  of  the  check,  Its 
vitality  was  not  suqpended ;  that  It  continued 
to  be  a  valid  obllgatUm;  and  that  protest 
within  the  time  allowed  by  the  rules  of  com- 
merdal  law  fixed  the  status  of  all  parties. 
The  subject  now  under  consideration  was  nei- 
ther pressed  upon  tbe  attentlcm  of  the  court 
1^  counsel  nor  discussed  by  tbe  justices  de- 
livering tbe  opinions.  In  the  caw  of  First 
Nat  Bank  v.  Fonrtn  Nat  Bank,  77  N.  T. 
820,  88  Am.  Bep.  618,  all  that  Is  said  upon 
ttM  4]nesti<m  of  the  UablUty  of  fbe  drawer 
Is  dlctmn ;  and.  If  It  were  necessary  to  dis- 
tinguish tbe  earlier  New  York  cases,  a  prin- 
ciple of  discrimination  ml^t  be  found  in 
tbe  dlff»%nce  <^  purpose  betwem  checks 
and  drafts  and  the  difference  in  treatment 
usually  accokded  them.  But  so  far  as  the 
briefs  of  counsel  disclose,  and  fbe  court  la 
aware,  no  sattsfylng  reason  has  yet  been 
given  for  allowing  tbe  holder  of  a  dwtft, 
which  calls  for  cash,  volnntfu4l7  to  disregard 
Its  1^1  intent  attempt  to  settle  tbe  drawee^ 
liability  upon  otha  terms  ttian  those  pro- 
posed by  the  drawer,  and  then,  after  disaster 
has  oocnrred,  to  rescind  In  toto,  and  escap<e 
responsibility,  erm  though  he  has  bad  abun- 
dant opportunity  to  protect  the  drawer  while 
following  the  course  be  first  elected  to  pursua 
It  Is  the  sole  function  of  a  check  to  effect 
the  transfer  of  money.  It  is  of  the  essence 
of  Its  definition  that  It  Is  payable  in  mon^. 
"Whoe  a  cbB(A  is  drawn  for  a  glvra  number 
ot  dollars,  without  in  any  other  manner 
destgnatlng  in  wluit  kind  ctf  money  It  is  to 
be  paid,  It  Is  iiayable  In  coin.  If  demanded, 
or  current  mon^.  Nor  can  such  a  cfaedc 
be  oplalned,  either  by  verbal  agreemtfit  ot 
by  custom  or  any  mercantile  or  other  usage, 
to  have  aiQr  other  or  different  meaning  than 
that"  Howes  v.  Austin,  85  111.  896.  None  of 
the  parttea  to  the  Instrumoit  contemplate 


payment  In  anything  else  than  money,  and 
whenever  a  check  Is  presented  against  funds 
on  deposit  to  meet  it,  wbldt  the  drawee  Is 
then  ready  and  willing  to  deliver,  tbe  con- 
tract of  tbe  drawtf  has  bom  folfllled.  To 
extend  tbe  drawer's  UabUlty  further  with- 
out bis  knowledge  at  consent  would  aeon  to 
be  unjust  Tbe  acceptance  by  the  holder  of 
any  othw  medium  of  payment  than  that  ex- 
pressed in  the  ctuitract  an>arently  ought  to 
be  at  bis  own  risk,  and  tbe  doctrine  that  tbe 
acceptance  of  a  substltated  cheA  is  not  pay- 
ment unless  It  be  paid  seemingly  shotid  be 
limited  In  Its  aKiIlcatlon  to  the  arrangement 
betn^een  the  holder  and  drawee,  and  should 
be  of  no  force  to  extoid  the  liability  of  the 

[  drawer  and  Indorsers.   Tbia  is  die  effect  of 

I  the  decision  In  Simpson  v.  Pac.  Mutual  Life 

I  Ins.  Co.  as  to  an  accommodation  indorser. 
The  p(dnt  Is  clearly  made  by  Mr.  Famham 
In  bis  note  to  the  case  of  Anderson  v.  Olll 
(Md.)  25  L.  B.  A.  201,  already  quoted,  and  It 
Is  su^ested  in  the  case  of  Comer  v.  Dufovr. 
95  Qa.  870,  22  8.  E.  648.  80  L  B.  A.  800,  51 
Am.  St  Rep.  89.  Such  undoubtedly  is  fbe 
law,  when  the  new  arrangonent  takes  tbe 
form  of  a  cratlflcatlon  ot  tbe  tbock.  Metro- 
politan Nat  Bank  v.  Jones,  187  UL  634,  2T 
N.  mfi88,l2Ii.B.A.492,81  Am.  St  Rep. 
408,  and  autbortttes  there  dted ;  Olrard  Bank 
V.  Bank  of  Pam«ylvanla  1^,  89  Pa.  01%  8& 

!  Am.  Dec.  607;  First  Nat  Bank  of  Washing- 
ton V.  Whitman,  04  U.  8.  843.  24  L:  Ed.  229r 
22  A.  &  E.  EncycL  of  L.  (2d  Ed.)  572L  Upon. 
IHrlndide  It  would  seem  that  tbe  hold«  of 
a  chedc.  wblcb  qteaks  ot  nothing  but  money 

;  on  depmlt  payable  on  demand,  ought  to  have 
no  greeter  license  to  Jeopardise  tbe  drawer 
by  receiving  a  mere  obligation  to  pay  in  place 
of  money  than  an  agient  tor  collection  would 
have  as  against  bis  prlndpaL  See  5  Cyc 
505.  Tlie  tallage  of  Treat  J»  In  Her.  Nat 
Bank  V.  Samuel  (a  a)  20  Fed.  664.  appears 
to  be  quite  pertinent :  'TThe  paym«it  of  the 
draft  was  to  be  in  cash,  and  if  anything  ex- 

I  c^  cash  was  rec^ved.  and  in  consequence 
thereof  the  drawer  of  the  draft  was  damni- 
fied, then  tbe  damages  sustained  be  hss  a 
right  to  be  indemnified  for  by  flw  negligent 
party.  In  this  case  the  plaintiff  bank  having 
received  tbe  draft  and  ppeewted  tbe  same^ 
and  received  a  diedc  for  tbe  amount  thereto, 
imliead  of  cash,  the  drawee  having  had  fmidF 
to  meet  his  check,  which  would  have  been 
paid  if  presented  that  day,  and  befwe  tbe 
said  check  passed  through  the  clearing  bouse 
on  tbe  dsy  tbe  drawors,  PaAs  &  Co., 
whose  cbeck  liad  been  received,  bad  fttiled, 
whereby  tbe  cbedc  was  dishonored,  the  loss 
80  caused  must  tM  on  the  plalntllf.  and  not 
<m  the  defendant  The  draft  should  turn 
been  paid  In  cash ;  and  It  the  plaintiff  cAnst- 
to  receive.  Instead  of  cash,  tiie  drawee^ 
dieck,  it  did  so  at  Its  own  risk,  and,  if  any 
loss  fallowed,  tbe  plaintiff  must  bear  tbe 

I  BamA.** 
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Eowerer,  In  deference  to  the  relvctanoe 
of  the  commercial  world  and  of  the  courta 
to  x^ere  the  drawers  of  checka  from  IlaUU- 
ty  without  actoal  jwymeDt  having  been  re- 
celred,  Uila  mattw,  althongh  directly  In- 
TOlred  and  proper  to  disciisa,  may  be  paaaed 
without  dedaion  and  attention  be  directed 
to  a  fair  queatlon,  lying  beyond  it.  of  what 
the  bolder  ought  to  do  to  protect  the  draww 
and  Indoreers  txom  loaa  In  caae  he  should 
accept  a  aecwid  dieck.  Upon  this  propo- 
sition the  law  1b  deer.  Nothing  but  the  ut- 
most dlligoice  will  Bofflce.  Andowm  t.  Gill, 
already  retired  to,  is  the  leading  case  up- 
on the  aubject  The  facts  were  so  similar 
to  those  under  review  that  no  distinction  ' 
can  be  made  In  the  application  of  the  con-  I 
trolling  principle  In  tbe  course  of  the  opin-  | 
Ion,  which  collate  and  discusses  the  au- 
tborltiea,  It  Is  said:  "The  rule  fixing  the 
close  of  business  hours  of  the  next  secular 
day  as  a  reasonable  time  within  which  a 
check  may  be  presented,  so  as  to  hold  the 
drawer,  when  drawn  on  a  bank  In  the  same 
place  where  it  Is  delivered,  has  relation  on- 
ly to  the  contract  and  liability  of  the  par- 
ties to  the  Instrument,  and  does  not  apply  to 
a  check  given  by  the  drawee  to  the  payee, 
or  to  the  agent  of  tbe  payee,  of  the  original 
check,  upon  its  surrender.  *  *  •  The 
holder  of  a  substttated  check,  taken  upon 
the  surrender  of  tbe  original  check  to 
the  drawee  thereof,  must  use  such  dlUgoice 
In  presenting  it  for  payment  as  a  prudent 
man  would,  under  like  conditions,  use.  This 
Impedes  no  hardship  upon  tbe  person  who 
voluntarily  acc^ts  tbe  drawee's  check  in- 
stead of  cash.  If  be  has  had  ample  and 
abundant  time  to  couv^  tbe  drawee's  check  | 
Into  money,  and  still  omits  to  do  so,  he  ob-  • 
vlously  has  not  used  due  diligence,  and  the 
results  of  such  neglig«ice  should  not  be 
visited  upon  the  original  drawer,  who  was 
in  no  way  responsible  therefor.  Whether 
a  delay  to  present  the  drawee's  chedt  till 
tbe  close  of  business  hours  Is  doe  diligence 
cannot  be  asserted  as  an  Invariable  rule^ 
In  some  Instances  It  might  be,  whilst  in  oth- 
ers It  would  manifestly  not  be.  *  *  * 
That  a  hlgh^  degree  of  diligence  Is  de- 
manded under  facts  like  those  before  ne 
than  that  which  obtains  between  the  par- 
ties to  the  Instrument  Is  obvious,  because,  as 
we  have  said,  the  drawer  of  the  original 
check  must  be  held  to  have  contemplated 
that,  when  presented,  It  would  be  paid  in 
money  only,  and  the  payee  and  drawee  have 
no  right,  except  at  their  own  peril,  to  sub- 
stitute some  other  mode  of  settlement  which 
results  In  injury  to  the  drawer.  •  ♦  • 
We  hold,  then,  that  when  the  payee  of  a 
check,  or  bis  agent,  takes  from  the  drawee, 
who  has  ample  funds  of  tbe  drawer,  a  check 
of  the  drawee  on  some  other  bank  or  bank- 
SfT,  instead  of  money,  be  (tbe  payee),  or  his 
agent,  must  use  the  utmost  dlllgance  to  pre- 
sent the  substltnted  check  tor  payment 


*  *  *  ^at  Anderson  was  In  fact  Injured 
by  what  was  done  is  manifest,  and  It  I*  no 
answer  to  say  be  might  or  would  have  beam 
equally  injured,  had  the  boId»  of  tbe  diedi 
remained  passive  until  after  the  failure  of 
NicbolsMi  &  Ekms.  In  tbe  one  case  the  In- 
jury was  the  direct  result  of  the  payee's 
negligence  after  the  {ffesentatlon  of  Ander- 
Bon'a  check  to  the  drawees.  In  the  other, 
had  it  occurred,  it  would  have  been  only  in- 
eldatt  to  a  mere  permissive  or  lawful  Inac- 
tion or  paaslYlty."  Pages  81»-822  of  79  Md.. 
pages  629,  S30  of  29  Atl.  (25  L.  R.  A.  200.  47 
Am.  St.  R^.  402).  The  case  of  Comer  v. 
Dnfonr.  95  Oa.  876,  379,  22  S.  £.  543.  30 
L.  B.  A.  SCO,  51  Am.  St  Sep.  89,  opressly 
approves  the  doctrine  of  Anderson  v.  Gill, 
and  in  the  same  connection  states:  "If 
his  [the  holder's]  acceptance  of  the  drawee's 
cbedc  does  uot  of  Itself  discbarge  an  In- 
dorser  of  tbe  original  <dieck,  the  Indorsor 
should  certainly  be  held  discharged.  If 
the  substltnted  check  is  not  presented  prompt- 
ly, and  tbe  coUection  is  therd)y  defeated. 
Such  presttitmoit  cannot  be  delayed  at  the 
risk  of  tbe  Indorser  for  any  time  beyond 
that  withhi  which,  with  reasonable  dlU- 
gence,  the  preewtmrat  can  be  made.  In  this 
caae  it  appears  that  presentmoit  of  tbe 
sabfltituted  check  could  have  been  made  In 
about  five  mlnntes  from  tbe  time  It  was  re- 
ceived, the  bank  upon  which  It  was  drawn 
being  only  three  squares  distant  from  the 
bank  of  J.  J.  Nlcbolaon  &  Sons,  the  draweea 
of  tbe  (fflglna]  check;  but  it  was  not  present- 
ed for  two  hours  and  a  half  or  more  after 
It  was  received  by  the  collecting  bank,  and 
by  reason  of  this  delay  the  collection  was 
defeated.  .  Under  these  circumstances  we 
think  the  collecting  bank  failed  to  exercise 
due  diligence,  and  its  principal,  tbe  plalntiflF 
In  tbls  case,  was  not  entitled  to  recover 
against  the  defendant  the  indorser  of  tbe 
original  check."  In  this  case  the  Gllman  & 
Oo.  check  upon  tbe  Western  National  Bank 
was  received  by  the  Produce  Elzchange 
Bank  before  noon  of  October  16th.  It  wafa 
not  thrown  out  at  the  clearing  bouse  untU 
after  the  Gllman  &  Co.  failure  had  occurred, 
at  15  minutes  before  the  close  of  business 
on  Octobtt  16th.  It  could  have  been  cashed 
within  20  minutes  from  the  time  It  was  Is- 
sued, or  more  than  24  hours  before  the 
drawer  suspended.  Under  these  circum- 
stances it  must  be  held  that  tbe  bolder  and 
owner  of  Noble  &  Co.*s  check  was  negligent 
in  not  taking  the  necossary  steps  to  collect 
the  second  one,  and  that  as  a  result  of  such 
negligence  the  deposit  of  Noble  &  Oo.  In  the 
Gllman  bauk  was  lost 

Some  attempt  Is  made  to  Justify  the  con- 
duct of  the  holder  under  the  custom  of  tbe 
banks  of  New  York,  disclosed  by  tbe  find- 
ings of  fact  It  is  not  entirely  clear  that  rea- 
sonableness should  be  conceded  to  a  local 
custom  which  would  subvert  the  charactn 
of  a  bank  chet^  to  Uie  extent  dalmed  for 
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tiw  enstnn  dlsGlosed  (see  Natioiul  Bank  of 
Gommmci  t.  Am.  Bi:.  Bank;  ISl  Ma  820, 
D3  B.  W.  266^  74  Am.  St  Bep.  027),  altbonsh 
tbe  Tolame  of  buBUuM  to  bo  transacted 
dally  In  New  Toric,  and  ttie  dangen  Ind- 
dent  to  fllUng  tbe  atreets  wlUi  meeeengen 
carrjlng  caab,  argue  atnmglj  In  iti  favw. 
Tbe  dangw  Incident  to  caeb  odlecticms, 
Imwever,  could  be  avoided  by  obtaining  a 
certification  of  mbatitated  ducks,  and  In 
no  event  can  a  cnatom  contrarene  an  e»- 
tabUsbed  rule  of  lav,  andi  as  tbat  requiring 
tbe  utmost  diligence  to  collect  mbatitated 
cbeeks  (29  A.  B.  O.  Ifincyd.  of  L.  [2d.  Bd.] 
383),  or  justify  nei^gence  In  tbe  collection 
of  such  checks.  "The  conclusion  to  be  drawn 
from  tbeae  cases  and  tbe  text-books  dted  by 
counsel  is  tbat  a  draft  may  be  sniraidered 
and  a  dieek  taken  tti«refor,  but  all  reason- 
aMe  diligence  most  be  used  in  presenting 
such  check  tor  collection,  and  If  such  dlll- 
goice  be  used,  and  tbe  check  Is  not  prompt- 
ly, paid  or  certified,  then  tbat  the  draft  may 
be  at  once  reclaimed.  No  general  custMD, 
If  such  custom  existed,  would  excuse  tbe 
delecting  bank  from  exercising  all  reason- 
able diligence  in  coUectiDg  such  check,  and 
certainly  a  spedal  usage  would  have  no 
greater  effect  In  excusing  tbe  bank  than 
would  a  general  custom.  National  Bank  of 
Commerce  r.  Am.  Ex.  Bank,  151  Mo.  820^  S2 
B.  W.  265,  74  Am.  St  Bep.  527;  Minneapolis 
Sash  &  Door  Co.  t.  Metropolitan  Bank,  76 
Minn.  ISe,  78  N.  W.  960,  44  U  R.  A.  604.  77 
Am.  St  Rep,  600;  Marine  Bank  v.  Chandler, 
27  lU.  626k  SI  Am.  Dec,  248f  Webster  t. 


Granger,  78  Bl  280.**  Bank  of  Commerce  t. 
IflUar,  105  BI.  App.  224,  288. 

The  holder  of  the  check  having  fixed  the 
fttnds  at  its  own  risk  failure  to  take  pos- 
session of  them,  eabsequent  eft«ts  to  bind 
the  previous  parties  by  protest  and  notice 
were  nugatory,  and  the  only  ronalnlng  ques- 
tion Is  If  equity  will  permit  the  plaintiffs  tc- 
reooTOr;  tiietr  action  being  founded  iqion 
mistake.  Tbe  plalntUCs  did  nothing  to  lo- 
fluttwe  the  cmidnct  of  any  of  tbe  parUeo 
who  dealt  with  their  cbedc.  Tbe  Produce 
Bxdiange  Bank  coold  not  cba^  Its  negli- 
gent coodnct  npon  tbe  Philadelphia  bank, 
nor  that  bank  aid  tbe  Produce  Exchange 
Bank  to  avfrid  tbe  consequences  of  Its  care- 
lessness by  diar^^ng  the  dieck  to  Doufl^ten. 
Bo  far  as  tbe  Produce  Exchange  Bank  la 
etmcemed,  the  check  was  paid,  and  because 
of  that  fact  tbe  original  debt  for  which  the 
check  was  Issued  was  paid.  Dougbten  could 
not  by  a  voluntary  payment  to  bis  bank, 
carry  the  holder's  fault  back  to  Noble  A 
Co.,  and  Impose  its  consequence*  i^n  them. 
Noble  ft  Co.  acted  alone  upon  the  Informa- 
tion Dougbten  gave  them,  and  this  Informa- 
tion did  not  disclose  the  true  state  of  affairs. 
Therefore,  to  deny  relief  against  Dougbten 
would  be  to  permit  him  to  pn^t  by  lils  own 
conduct  the  dTect  of  which  was  to  mislead.. 
and  to  compel  NoWe  ft  Go.  to  pay  their  debt 
twice. 

Tbe  judgment  of  tbe  district  court  Is  re- 
Tflrsed.  with  direction  to  enter  judgment  for 
tbe  plslntiff  upon  tbe  o^wl'ngs  of  taeL  AB 
the  Justices  coocorrlng. 
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CBIUOHTON  et  bI.  t.  PSOPLSl.  to  Um  of 

TOWN  OP  MANITOU. 
<8apreme  Coart  of  Colorado.  F^.  B,  190&) 

1.  Pi^DiNO— Waivbb  of  Defects. 

Under  2  Millii'  Ann.  St.  f  4433,  aathoriiing 
actioDs  in  the  name  of  the  state  for  violation  of 
city  ordinances  regulating  the  sale  of  intoxi- 
cating liquor,  Buch  a  proceeding  Is  a  dril  action^ 
ao  that  alleged  defects  in  the  complaint,  con- 
sisting of  entitling  the  action  in  the  name  of  the 
state,  to  the  use  of  the  town,  and  failing  to 
name  the  persons  to  whom  the  alleged  illegal 
sales  were  made,  were  cured  hf  going  to  trial 
on  the  merits. 

2.  *  APPEAIf— HABULBS8  EBBOB— FOBICAL  DB- 

FEOrs  IN  Complaint. 

It  appearing  that  defendants  were  not  sar- 
prised,  nor  deprived  of  any  defense,  and  that 
ju^ment  was  raitered  appropriating  the  re- 
covery in  the  manner  required  by  2  Mills'  Ann. 
St  §  4435,  permitting  a  recovery  on  anch  a 
complaint  waa  not  prejudicial  error. 
8.  Intozigatimo   Liqdobs  — Sals  withott 

LiCERSB— VlOUTIOH  OW  OBDINANGK— AC- 
TION—DiBECTI  NO  Vebdict. 

Where  the  managers  of  an  alleged  social 
club  operated  without  a  license  sold  liquor  to 
persons  who  wera  not  members,  ft  wonid  have 
been  proper  for  th«  court,  in  an  action  onder 
2  Mills'  Ann.  St  I  4433,  for  violation  of  the 
ordinances  of  the  city  where  the  sales  were 
made,  to  have  instructed  the  jury  to  &nd  for 
plaintiff. 

Appeal  from  Bl  Paso  Connty  Court ;  James 
A.  Orr,  Judge. 

Action  by  th«  people  of  the  state  of  Color- 
ado, for  the  use  of  the  town  of  Manltoo, 
against  B.  B.  Crelgbton  and  anotber.  From 
B  Judgment  for  plalntUC,  defendants  aweal. 
AArmed. 

Tannatta  ft  Woodrnff,  for  i^ipellantB.  Ira 
Harris  and  J.  W.  Krlger,  for  appellee. 

ODNTBB,  J.  This  sctkm  was  for  a  vida.- 
tlon  of  an  ordinance  of  tbe  town  of  Maniton 
prohibiting  tbe  sale  of  Intozlcatlns  Ilqnors 
without  Uoauei  It  originated  in  the  poUee 
court,  where  plaintiff  had  joil^ent  Up<m 
appeal  to  tbe  connty  court  plaintiff  had  a 
verdict  and  jadgm»it  From  tbe  latter  judg- 
ment; defendants  are  here  as  appellants. 

Tbe  actlim  was  brought  In  the  name  of 
the  people  of  tbe  state  of  Colorado,  fw  tbe 
use  of  the  town  of  Mudton.  Tbe  complaint 
upon  wbldi  the  action  was  based  failed  to 
name  tbe  parties  to  whom  the  illegal  sales 
charged  therein  were  made.  Sectltm  4433,  2 
BSills'  Ann.  St,  provlda  that  such  actltms 
shall  be  brought  In  tbe  name  of  tbe  pec^le 
of  the  state  of  Colorado.  Because  of  such 
statute  it  is  claimed  the  action  was  not 
IntMigbt  tn  the  name  of  the  Sf^opot  party  plain- 
tiff. It  Is  further  contei^ed,  because  the 
complaint  foiled  to  name  the  parties  to  whom 
the  Illegal  aales  charged  therein  were  made, 
that.  In  such  parttcolar,  the  complaint  was 
indefinite  and  nncwtaln.  This  is  a  dvll  ac- 
tion. CIt7  of  Dnrango  v.  Beinsberg,  18  Cola 
827,  28  Paa  82a  In  ctril  actions  the  errors 
so  omiplalned  if  Hkey  exist,  ore  cored  bj 
pleading  over  or  a  trial  to  tbe  merits.  There 
was  a  trial  to  tbe  merits,  both  In  the  magls- 
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trato  court  and  In  tt»  county  court  Fnrtbor, 
there  was  no  possible  prejudice  to  tbe  defOndr 
ante  in  either  of  the  parUcnIars  so  complain- 
ed of.  There  was  no  surprise  tberefrom, 
nor  wwe  def endante  deprived  of  any  detase 
to  the  cause  of  action  proceeded  on..  Fur* 
ther,  the  judgment  by  the  caption  of  the  ctan- 
plaint.  In  tbe  particular  assigned  as  error, 
expressly  appnq;>riated  tbe  recovery  to  the 
particular  use  provided  by  stetute;  that  is, 
to  the  use  of  the  town  of  Manltoa  2  Mills' 
Ann.  St  i  4436.  There  certainly  was  no  prej- 
udicial «Tor  In  such  particulars. 

2.  It  is  said  error  was  committed  In  giv- 
ing certain  Instructions  and  In  refusing  an 
Instruction  tendered.  If  tbe  court  sbould 
at  the  close  of  the  evidence  have  directed  a 
verdict  for  tbe  plaintiff,  there  was  no  prej- 
udicial emv  In  the  charge  or  in  tbe  refusal 
to  chargb  The  absence  of  a  license  was 
admltied.  The  evidence  showed  the  serving 
of  liquor  for  money  In  quantities  prohibited 
by  tbe  ordinance — that  is,  illegal  sales — un- 
less taken  out  of  tbe  ordinance  by  the  qiedal 
defense  presoited.  Defendante  rely  upon 
the  law  as  declared  In  State  ex  reL  v.  St. 
Lonls  Club,  125  Mo.  308,  28  S.  W.  604,  26  L. 
B.  A.  578,  People  v.  Adelphl  Club,  140  N.  T. 
5,  43  N.  B.  410,  81  I«.  B.  A.  510,  62  Am.  St 
Rep.  700,  Klein  v.  Livingston  Clab,  177  F». 
224,85  Atl.606,84  L.B.A.94,66  Am.  St 
Bep.  717,  and  Blade  on  Intoxicating  Uqnors, 
I  14St.  While  tbere  is  some  conflict  in  tbe 
authorities  as  to  tbe  serving  of  liquors 
said  social  clubs  to  members  and  guests,  It 
would  be  obltw  f <v  ns  to  align  ourselves  in 
this  case^  because,  accepting  the  law  for  the 
purpose  of  tAls  ruling  as  counsel  fi>r  appel- 
lante  claim  it  to  be»  dtfendanta  clearly 
tailed  to  make  out  a  deftaise.  At  ssctlra 
142,  Blaiik  cm  Intoxicating  liquors,  it  la 
said :  "On  tike  one  Imnd,  If  tbe  object  of  tbe 
o^anisatton  Is  merely  to  provide  the  mem- 
bers with  a  oonvmient  method  of  obtaining 
a  drink  whenever  they  desire  It,  or  if  the 
f6rm  of  mnnbership  Is  no  more  than  a  pre- 
trase,  so  that  any  persm,  without  discrimina- 
tion, can  procure  liquor  by  signing  bis  name 
in  a  book  op  buying  a  ticket  or  chip,  thus 
enabling  tiie  proprietor  to  conduct  an  illicit 
tra^,  then  It  foils  within  the  terms  of  the 
law.  But,  on  ttie  other  band,  if  the  club  Is 
organised  and  conducted  In  good  faith,  with 
a  limited  and  sdected  memlmsbip^  really 
owning  Ita  property  in  common,  and  formed 
for  social,  lltwary,  artistic,  or  other  purposes 
to  which  tiie  furnishing  of  llqwff  to  Ite 
members  would  be  merdy  incidental,  in  the 
same  way  and  to  tbe  same  extent  that  tbe 
sui^lylng  oi  dinners  m  dally  topers  might 
b^  then  It  cannot  be  considwed  as  within 
either  the  purpose  or  letter  of  ttie  law."  .In 
State  ex  rd.  t.  St  Louis  Chib,  supra,  tt  ts 
said:  **The  focta  of  this  case  remove  it 
entirely  from  that  class  in  which  tbe  club 
was  need  as  a  me»  scbone  to  sell  liqnor  in 
defiance  of  law.  Iii  those  cases  tbe  prime 
object  and  puxpose  ms  the  sole  of  liquor. 
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and  the  club  vm  a  mere  evBalon  of  Uie  lav ; 
In  this  case  the  use  of  vine  and  liquor,  as 
shown  In  tbe  agreed  caae,  was  a  mere  tn- 
ddent,  anbaidlarr  to  tbe  hicfaer  and  chief 
purpose  of  the  anodation,  to  wit;  the  ad- 
vancement 1^^  sodal  Intercourse  ot  tbe  bodll7 
and  mental  healtt)  of  Its  memben.**  And 
therein  It  is  fartlier  said:  "ApplTing  the  test 
lhat  commends  itself  to  our  best  Judgment, 
In  Tlew  of  the  conflict  In  the  dedsions,  we 
think  that  where  a  sodal  dab,  as  in  this 
case,  is  deuly  a  binu  flde  or^nlaatlMi,  with 
a  limited  membenblis  and  admission  Into 
which  cannot  be  obtained  by  ai^  pwson  at 
his  pteasnre,  and  Its  proper^  is  actually 
owned  in  cfHumon  by  Its  membm.  a  dtstrl- 
button  of  wine  or  other  liquors  bdonging  to 
such  chib  amonjr  its  sereral  members  Is  not 
a  sale  of  llquw  by  retail  <v  In  orlgliial  pack- 
ages, within  tbe  meaning  and  pmrlew  of 
onr  dramabtq)  act;  altboni^  tecbiUcally  tbe 
act  does  amount  to  a  sale  for  some  pm^ 
poses." 

There  waa  an  att«npt  to  defend  imder  the 
authorities  so  cited.  As  stated,  the  facts 
clearly  did  not  sustain  the  defense.  Crdgb- 
ton  applied  to  flie  authorities  of  the  town 
of  Maidton  for  a  license  to  operate  a  saloon. 
This  was  Tensed.  Immediate  tbereon  he, 
together  with  defendant  Wagons  and  one 
otiier  party,  formed  a  corporation  mider  tbe 
name  of  tbe  "Arcade  Olub,**  the  purpose  of 
whlcb,  according  to  the  artlclea  of  incorpora- 
tion, was  the  organisation  and  operation  of 
a  sodal  dub.  The  furniture  and  fixtures  of 
a  former  salotm  were  acquired,  and  In  a 
room  formerly  occupied  by  a  saloon  the  Ar^ 
cade  Club  was  located.  Greigbtini,  Wagoner, 
and  tbe  third  Incorporator,  Brlnkentadt,  were 
the  directus  of  tbe  dob  according  to 
tbe  articles  of  incorporation.  Wagoner  was 
dwsen  its  presldait  and  manager;  Crelgh- 
ton,  its  secretary  and  treasurer.  Tbey  were 
present  in  and  about  the  cinbroom,  manag- 
ing its  operations.  A  porter  was  employed, 
who  usually  served  tbe  customras.  Some- 
times this  office  was  performed  by  Wagoner. 
A  stock  of  liquors  was  secured.  Uqnor  In 
prohibited  quantities  waa  served  to  patrons 
of  the  bar  and  paid  therefor  In  cash  at 
current  prices.  It  does  not  appear  that  these 
patrons  were  even  alleged  members  of  the 
dub.  At  other  times  liquor  was  served  to  a 
pretended  member,  together  with  some  guest, 
and  pnid  for  by  tbe  member.  I^ter  the 
guest  paid  to  the  member  the  amount  so 
expended.  Whether  the  club  was  a  social 
organization  or  not,  it  was  a  violation  of 
the  law  to  sell  liquors  to  nonmembers  or  to 
the  guMts  of  nonmembers.  Further,  the 
practical  operations  of  the  club  were  a  clear 
evasion  of  law,  and  It  seems  to  have  been 
organized  for  that  purpose.  The  appoint- 
ments of  the  room  used  for  the  operations 
of  the  club  were  simply  those  of  an  ordinary 
saloon,  and  consisted  lai^ely  of  a  bar,  bar 
furnishings  and  glassware,  card  tables  and 
chairs,  a  pool  tables  and  a  blUiard  taUe^  Tba 


dilef  diaracteristlc  of  tbe  dub  was  not 
sodal,  and  tbe  dispensation  of  intoxicants 
was  not  merely  incidental,  as  tbe  acrvlee 
of  them  at  tba  flunlly  board.  Tbe  dl«psnaa- 
tlon  of  Uqoor  was  the  chief  ebaractafstie 
purpose  and  occopatbm  of  this  so-called 
social  dub.  The  mnnbership  was  practi- 
cally without  limitation,  lis  memboshlp 
might  become  unlimited,  and  practically 
anybody  could  drink  at  Its  bar. 

We  think  It  dear  that  the  court  at  the  con- 
cluslon  of  the  evidence  should  have  charged 
tbe  Jury  to  find  for  the  plaintiff. 

Judgment  affirmed. 

Tbe  CHIEF  JDSTICB  and  UAXWOLU 
concur. 


SPAB  00N8OLIDATBD  MIN.  00.  T.  GA8- 
8ERLBI0H  et  aL 
(Sapr«ne  Court  of  Colorado.  Dec.  4,  190S.) 

1,  Quicnifo   Title  — Right   of  Actiow  — 
Cloud  on  Titls—  UNi.A.wFnL  Lkvt. 

An  owner  in  fee  of  mining  claims  may 
maintain  a  lult  for  the  removal  of  a  dond 
from  his  title  against  a  judgment  creditor  of 
third  persons  who  amerti  that  bis  debtor  Is  tbe 
owDtf  of  an  interest  in  the  mining  claims, 
and  also  has  levied  an  execution  on  such  pre- 
tended interest  and  advertised  the  same  for  sale. 

2.  iNjcnonoN— Dissolution  or  Tuposaxt 
iNJunorioit — DismssAL  of  Acnon. 

Where  a  complaint  for  an  injunction  states 
a  cause  of  action  for  injunctive  relief,  it  is 
error  for  the  court  to  dismiss  the  complaint 
npon  dissolving  the  prdlmlnary  injunction  on 
a  motion  based  simply  on  tbe  pleadings,  al- 
though the  answer  Is  verified. 

IBH.  Note. — For  cases  In  point,  see  vol.  27. 
Osnt.  Dig.  lojunctlont  1 280.] 

Appeal  from  District  Court,  Arapahoe 
Oonnty;  P.  L.  Palmer,  Judge. 

Action  t7  the  Spar  Consolidated  Hinlng 
Company  against  John  H.  Cassertelgh  and 
anotiiK.  Vrtaa  a  Judgmmt  dlsmlsdng  tbe 
actlw,  plaintiff  appeals.  Reversed. 

Thomas,  Bryant  &  Lee,  and  H.  U  McNalr. 
for  appellant  Geo.  W.  Taylor,  a  P.  Butler, 
and  Frank  J.  Hott,  tat  appdleea. 

OUNTER,  J.  This  vras  an  action  by  appel- 
lant against  appellee  to  secure  a  preliminary 
writ  of  injimction  restraining  the  sale  of 
certain  mining  claims  under  a  writ  of  execu- 
tion, and  upon  dual  hearing  to  cancel  any 
lien  thereon,  created  by  tbe  levy  of  said  writ 
or  the  judf^ent  upon  which  it  was  based. 
The  preliminary  writ  was  issued,  and  appel- 
lees moved  Its  dissolution.  Upon  tbe  hearing 
of  this  motion,  the  court  dissolved  the  writ 
and  dismissed  the  action.  This  motlMi  and 
tbe  rulings  thereon  were  based  upon  ttie 
pleadings.  No  question  is  msde  of  the  pro- 
vision of  the  judgment  dissolving  the  pre- 
liminary writ  The  error  urged  Is  the  dis- 
missal of  the  action. 

1.  Appellees  attempt  to  Justify  the  Judg- 
ment of  dismissal  by  tbe  contention  that  th» 
'  enuplalnt  did  not  stato  fads  snffident  to 
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constltnte  a  cause  of  action.  We  do  not  con- 
cede that  the  court  has  the  right  to  dismlsB 
an  action  opon  a  motion  to  dlasolTe  a  tem- 
porary writ  of  injunction,  even  though  the 
complaint  does  not  state  a  cause  of  action, 
becanae,  for  example,  the  plaintiff  might 
desire  and  he  entitled  to  amend;  but  It  Is 
unnecessary  to  go  Into  this.  The  reason  as- 
etgoed  by  appellant  why  the  judgment  should 
stand,  we  repeat.  Is  that  the  complaint  does 
not  state  a  cause  of  action.  The  auctions 
of  the  complaint  are:  In  1894  a  decree  for 
a  large  sum  was  entered  In  the  United  States 
Circuit  Court  for  the  District  of  Colorado, 
In  b^alf  of  Mai^aret  Billings,'  Janif. 
O.,  Charles  Thomas  m,  Hiram  B.,  and 
William  Wood  against  Jerome  B.  Wheeler 
and  the  Aspen  Mining  &  Smelting  Company ; 
the  latter  being  the  then  owner  of  the  claims 
levied  upon  under  the  writ  of  necutlon 
nought  to  be  enjoined  herein.  This  decree, 
through  the  filing  of  a  certified  copy  th««of 
In  the  proper  ofQce,  became  a  Hen  upon  said 
claims.  Later,  upon  appeal,  the  amount  of 
the  decree  was  reduced.  Pending  this  appeal 
Wheeler  and  the  Aspen  Company,  said  Jud^ 
ment  debtors,  satisfied  the  claim  of  Margaret 
BlUingB,  Charles  Thomas  S..  and  Ul- 
ram  H.  Wood  in  the  decree  by  conveying  to 
them  certain  undivided  luterests  In  said  min- 
ing prc^>»ty.  The  conveyances  made  In  effect- 
ing this  settlement  were  by  express  agree- 
ment subject  to  the  Hen  upon  said  claims  of 
said  decree  as  to  the  interest  therein  of 
Wllltam  and  James  O.  Wood  as  Judgment 
creditors.  These  conveyances  were  made  In 
February,  189S.  January.  1899,  William 
Wood  secured  a  writ  of  execution  on  said 
decree  for  bis  proportion  thereof,  which  writ 
was  levied  upon  all  of  said  mining  property, 
and  the  same  was  sold  to  him.  Later  James 
O.  Wood  secured  a  writ  of  execution  for  the 
collection  of  his  part  of  the  decree,  and  as- 
signed bis  Interest  therein  to  O.  El.  Boss- 
Lewln.  Under  this  writ  Ross-Lewln  levied 
upon  said  property,  redeemed  It  from  the  sale 
under  the  execution  of  William  Wood,  and 
sold  it  under  his  execution,  receiving  a  certifi- 
cate of  sale  therefor.  Later,  there  being  no 
redemption,  and  the  certificate  of  sale  having 
been  assigned  to  appellant,  a  deed  in  pur- 
suance thereof  was  Issued  to  it  tJnd«  this 
deed  appellant  entered  Into  possession  of  said 
property,  and  ever  since  has  been  In  possession 
thereof  as  Its  owner  In  fee,  claiming  priority 
in  right  by  virtue  of  the  lien  foreclosed  by 
said  executions  In  favor  of  William  and 
James  O.  Wood  to  the  conveyances  made  by 
the  Aspen  Company  to  T.  B.  and  C  B.  Wood. 
September  12,  1900,  appellee  Casserlelgh  ob- 
teined  a  decree  In  the  district  court  of  Arapa- 
hoe county  against  T.  B.  and  C.  B.  Wood  for 
a  certain  sum.  This  decree  provides  that  the 
amount  to  be  paid  thereunder  shall  be  a  lien 
upon  the  interest  In  said  property  conveyed  to 
a  B.  and  T.  B.  Wood  in  February,  1895,  and 
■ball  relate  back  to  August,  18^  the  date 
of  tbe  institution  of  tba  salt  In  vlilch  todi  ds- 


cree  was  rendered.  CSasa^eli^  procoied 
writs  of  execution  and  was  proceeding  to 
sell  ttBerennder  tbe  said  Interests  of  a  B. 
and  T.  B^  Wood  In  said  proporty. 

It  is  farther  alleged  that  said  a  B.  and 
T.  B.  Wood  have  no  Interest  tn  said  property, 
and  that  a  sale  under  the  Casserlelgh  execu- 
tion of  any  interest  therein  as  belongli«  to 
them  would  cast  a  cloud  upon  the  title  of 
appellant  The  prayer  was  for  a  preliminary 
writ  of  Injunction  tonporarlly  restraining 
tlie  threatened  sale,  and,  upm  final  bearing, 
Cor  a  decree  setting  aside  the  pretended  lien 
of  tbe  Casserlelgh  Judgment  and  the  execu- 
tion levied  thereunder,  and  perpetually  en- 
joining the  sale  of  said  property  unda  said 
decree;  IbB  answer  traversed  the  allega- 
tions  of  the  complaint  and  presented  a  cross- 
complalnt  A  reply  put  In  issue  tbe  avo- 
ments  of  the  answer.  The  gist  of  the  allega- 
tions of  the  complaint  Is :  Appellant  Is  tbe 
owner  In  fee,  and  in  possession  of  certain 
mlnli%  claims.  Appellee  Casserlelgh,  a  Judg- 
ment creditor  of  G.  B.  and  T.  B.  Wood,  al- 
leges them  to  be  the  owners  of  certain  un- 
divided Interests  therein,  and  under  an  execu- 
tion in  his  favor  on  said  Judgment  has  had 
the  pretended  Interests  of  said  C  El.  and 
T.  Bl  Wood  in  said  property  levied  on  and 
advertised  for  sale.  If  said  sale  Is  effected. 
It  will  cast  a  cloud  upon  the  title  of  appellant 
In  said  premises  and  Injure  him  by  Impairing 
the  market  value  of  his  said  property.  These 
facte  showed  such  a  threatened  cloud  upon 
the  title  of  appellant  as  jnstifled  the  Inter- 
position of  a  court  of  equity.  This  question 
was  ruled  in  Bell  v.  Murray,  13  Colo.  App. 
217,  221.  223.  67  Pac.  488.  There  tbe  sheriff, 
under  a  writ  of  execution  issued  upon 
a  Judgment  against  a  third  party,  P.,  had 
levied  upon  and  was  threatening  to  sell  as 
the  property  of  P.  a  certein  mining  claim, 
which  was  owned  by,  and  the  record  title  of 
which  was  In,  the  plaintiff.  The  action  was 
to  obtein  a  decree  holding  tbe  judgmoit 
against  P.  to  be  no  lien  upon  tbe  said  claim, 
canceling  the  pretended  Hen  through  the 
levy  of  the  execution  and  permanently  re- 
straining the  threatened  sal&  The  conten- 
tion of  the  defendante  therein  was:  "That 
It  appeared  from  the  complaint  Itself  that 
the  record  title  to  the  lode  claim  was  not  in 
Palmer,  end  the  complaint  further  averring 
that  Palmer  had  no  right  title,  or  Interest 
in  tbe  claim,  the  mere  levyli^  of  an  execu- 
tion upon  tbe  right  title,  and  Interest  of 
Palmer  In  the  claim,  and  a  sale  thereunder, 
would  constitute  no  cloud  upon  plaintiff's 
title."  And  that,  therefore,  the  complaint 
failed  to  state  a  cause  of  action.  The  court 
held  that  notwltbstandli^  such  allegations, 
the  complaint  stated  facto  sufficient  to  consti- 
tute a  cause  of  action,  and.  Inter  alia,  said : 
"Neither  upon  principle  nor  reason  must  tbe 
plaintiff,  dalmli^  to  be  the  real  owner  of 
all  of  the  ixo^erty,  tie  compelled  to  sit  back 
and  wait  until  tbe  dalm  of  tbe  Judgmoit  cred- 
itor bad  ripened  into  a  otnnpleto  and  perfeet 
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claim,  and  be  had  attempted  to  enforce  It 
Tbis  would  be  a  moet  nnreaeonable  reqniie- 
moit,  and  wonld  wwk  grrat  Injosttoe  to  a 
plalntlflF.  Before  he  could,  nnder  nicb  a  caa- 
tentUm,  be  permitted  to  Instltnte  a  mlt  to 
B^e  tbe*dlqmted  Queatlon,  montte  or  yean 
might  elapse,  and  In  tin  meantime  the  plaln- 
tUt,  If  the  tme  owner,  might  be  absolutely  de- 
prived of  the  hlgtuut  and  most  Important 
privilege  and  attribute  of  ownership ;  that  Is, 
Ute  power  to  sell  at  the  highest  prlo&  No 
one  would  purchase  and  pay  the  same  amoimt 
were  this  threatraied  dond  paiding  over  the 
title  as  he  would  if  it  were  entirely  re- 
moved." 

Speaking  of  ttie  results  of  a  contrary  hold- 
ing, Mr.  Fomooy,  In  his  Equity  Jurlsprudmee 
(Tolnme  8  (2d  Ed.]  1  18B»),  soys:  **It  leads 
to  the  stRUige  scene,  almost  dally  In  the 
courts,  of  defendants  urging  that  tbe  Instru- 
ments under  which  they  claim  Sre  void,  and 
Oat  therefore  tbey  oui^t  to  be  permitted  to 
stand  unmolested,  and  of  Judges  deddiog  that 
tbe  court  cannot  interfere,  because  the  deed  or 
other  instrument  Is  void,  while  from  a  busi- 
ness point  of  view  every  Intelllgait  person 
knows  that  the  Instrument  Is  a  serious  In- 
jury to  tbe  plalntlirs  titles  greatly  depreciat- 
ing Its  market  value,  and  the  Judge  himself 
who  repeats  the  role  would  ndtbra  buy  the 
property  while  thus  affected  nor  loan  a  dollar 
upon  Its  secnrtly.  This  doctrine  Is,  In  truth, 
based  upon  mere  vubal  logic,  rather  than 
upon  considerations  of  justice  and  expedi- 
ency." See)  also,  Day  Company  v.  Tbe 
State,  68  Tex.  B26,  686,  4  8.  W.  866. 

We  think  the  complaint  stated  facts  enffi- 
dent  to  constitute  a  cause  of  action. 

2.  Contention  is  also  made  that  tbe  amend- 
ed answer  setting  up  an  affirmative  defense 
was  not  traversed,  and  that  for  this  reason 
the  Judgment  should  stand.  As  to  this,  we 
think  it  clear  from  the  record,  especially  the 
motion  stating  the  grounds  upon  whldt  the 
court  was  asked  to  dissolve  the  temporary 
writ,  that  either  the  amended  answer  was 
not  before  the  court  when  the  order  of  dis- 
solution was  made,  or,  if  it  was.  that  It  was 
considered  by  the  court  and  the  parties  as 
traversed  by  the  replication  to  the  original 
answer.  We  are  satisfled  that  the  court  did 
not  dirailss  the  action  upon  the  theory  that 
the  allegations  of  the  amended  answer  bad 
been  admitted  by  tbe  failure  of  appellants 
to  plead  thereto. 

3.  It  Is  clear  from  the  record  that  the 
court  below,  upon  a  motion  to  dissolve  a 
temporary  writ  of  Injunction,  dismissed  the 
action.  ThlB  motion  was  based,  as  we  have 
stated,  on  the  pleadings.  The  purpose  of 
this  suit  was  to  obtain  a  preliminary  writ  of 
Injunction  restraining  tbe  sale  threatened  by 
appellees  under  tbe  writ  of  execution  until 
the  final  hearing  of  the  cause,  and  at  the  final 
hearing  to  cancel  tbe  allied  lien  of  the 
Casserlelgb  judgment  and  to  perpetually  re- 
strain a  sale  of  the  said  property  of  appellant 
thereunder.  Appellant  had  the  right  upw 


final  hearing  to  prove  tbe  allegations  of  hla 
oomplalnt,  and.  If  he  jnroved  than,  to  have 
tbe  relief  prayed.  A  rtimi—l  of  the  action 
upon  a  motion  to  dissolve  the  tsnqmraiy  writ 
of  Injunction,  which  motion  was  based  upon 
the  pleadings,  manifestly  deprived  appellant 
of  the  rli^t  to  try  Its  case  on  tlie  ataita. 
The  fact  that  the  answer  was  verified  Is  not 
a  Justification  of  the  action  of  the  court  in 
dismissing  tbe  case.  Whatever  the  law  once 
was  as  to  the  concloslve  effect  of  a  verified 
answer  to  a  bill  In  diancery,  it  is  not  now  tbe 
law  tbat  a  verified  answer  Is  conduslve  upon 
the  merits  of  the  action,  and  entitles  ttie  de- 
fendant to  a  dlsmlasaL  Even  on  an  appli- 
cation to  secure  a  temporary  writ;  or  to  dis- 
solve It  by  giving  proper  notice,  evidence  may 
be  adduced  by  the  parties.  Mills*  Ann.  Code 
1906  (Bev.  Ed.)  H  151.  152.  "If  the  bill  it- 
self states  a  cause  which  would,  if  provoi, 
entitle  plaintiff  to  an  InJuuctlon  or  other  re- 
lief upon  final  bearing.  It  is  error  to  dismiss 
the  bill  upon  dissolving  the  injunction,  and 
It  should  be  retained  until  the  final  hearing." 
High  on  Injunctions  (3d  Ed.)  I  1477.  See, 
also,  Bnssell  v.  Wilson,  87  Iowa,  877 ;  Maury 
V.  Smith,  46  Miss.  81. 

The  verification  of  the  answer  did  not 
Justify  the  court  in  dismissing  the  action. 
No  question  Is  made  of  tbe  order  dissolving, 
upon  the  pleadings,  the  preliminary  writ  of 
injunction,  and  for  tills  reason  such  ruling  Is 
not  considered. 

Judgment  reversed. 

MAXWELL  and  BAII^T.  J3^  eoaenb 


TABOB  V.  BANK  OF  LBADVILLE  (TRIM- 
BLE, Oamlsbee.) 
(8m>reme  Court  of  Colorado.  Nov.  6,  1906.1 

1.  GOBPOEATIOnS— BlOBTS  OF  SlOOKHOU)KBS 

— Acnon  AoAimi  Cobpobatxoh— Bknat- 

— IHO  ATTOBNXT. 

The  mere  fact  that  one  was  a  Bto<AJioIdcr 
In  a  corporation  did  not  give  him  aatiiorit7 
to  employ  an  attorney  to  defend  an  action 
against  the  corporation. 

[Ed.  Note. — For  cases  is  point,  see  vol.  12; 
Gent.        Corporations,  f  lo98.] 

2.  JUOOMXirr— TAI.IDITT— AUTHOUTT  OT  AT- 

TOSITET. 

A  lodgment  against  a  corporation  on  a 
stipnlatioii  between  plaintiff  mm  an  attotney, 
reiiresmiHin  the  corporation,  employed  by  out 
who  lud  no  antht^ty,  was  void. 
S.  GABHiiminRT— Dbteitses  bt  OAUiiSHxa— 

JuBisoxCTioRAL   Defkcts   ih  Pbihoifu 

Suit. 

The  assertion  of  jorlsdlctionol  defenses  as 
concerns  the  main  action  by  a  garnishee  is 

Jiroper,  and  not  a  collateral  attack  upon  the 
□dgment  against  the  principal  defendant. 
[Ed.  Note. — For  cases  in  point,  see  voL  24, 
CoiL  Dig.  Oamlsfament,  f  248.] 

4.  Sams— Sn-Orr  bt  Oabnishkb. 

The  attachment  and  garnishment  act  (Mills' 
Ann.  Code,  S  130)  allows  a  garnishee  to  retain 
or  deduct  out  of  the  property  or  credits  of  the 
defendant  all  demands  which  he  could  have 
availed  hianself  of,  had  he  not  been  snnunoDed 
as  gamlshsfc  £eM,  that  a  garnishes  my  ^ead 
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as  a  defense  or  set-off  whatever  he  might  have 
pleaded  were  the  suit  directl;  against  liim. 

[Ed.  Note. — For  cases  in  point,  see  toI.  24, 
Cent  Dig.  Oarnishment,  |S  246,  256J 

0.  BECBITEB8— GoHPsnsATioii— Void  Bbouv- 

KB8HIP. 

A  majority  of  the  board  of  directors  of 
a  bank  participated  in  a  directors'  meeting, 
at  which  the  cashier  was  directed  to  obtain  a 
certain  person's  consent  to  act  as  receirer,  and 
the  cashier  in  behalf  of  the  bank  applied  for  a 
receiver,  and  sacb  person  was  appomted,  and 
the  officers  and  directors  of  the  bank,  without 
protest,  permitted  such  receiver  to  go  on  in  the 
administration  of  his  trust  for  more  than  live 
years.  Held  that,  althongh  the  receivership  was 
void,  the  bank  was  acconntaUe  to  the  receiver 
for  reasonable  compensatfon  for  his  servicH  and 
expenditures. 

ft  Oabrishmbnt-tBubden  op  Psoor. 

Hie  usual  rule  Is  that  the  burden  of  estab- 
lishing  a  garnishee's  liability  is  upon  the  plain- 
tiff. 

[Sd.  Note^For  cases  bi_polnt^  ms  toL  24, 
Omt  Dig.  Oarnishment,  |  SOOl] 

Appeal  from  District  Court,  Arapahoe 
Oonnty;  Samnel  L.  Carpenter,  Judge. 

Action  by  Elizabeth  B.  Tabor,  as  execu- 
trix, against  the  Bank  of  Leadvllle;  George 
W.  Trimble  being  garnishee.  From  a  Jadg- 
ment  discharging  the  garnishee,  plalntUT  ap- 
peals. Affirmed. 

In  1889  plalnttfTs  testator  brought  an 
action  In  tbe  district  court  of  Arapahoe 
county  against  the  Bank  of  Leadvllle,  a 
domestic  corporation  doing  a  banking  bosl- 
nes0  In  tbe  city  of  Leadvllle,  to  recover  the 
amount  of  various  deposits  made  In  and 
wrongfully  withheld  by  the  bank.  Tbe  mm- 
moQs  was  served  npon  one  of  the  bank's 
Btockbolders  In  the  county  of  Arapahoe, 
who,  on  the  same  or  next  day  employed  an 
attorney  to  represent  tbe  defmdant  In  said 
action,  and  the  attorney  entered  into  a 
stipulation  with  plalntlflTs  attorney,  before 
time  for  pleading  expired,  that  Judgment 
ml^t  be  rendered  against  defendant  In  tbe 
Bom  of  $54,412.  Upon  this  stipulation 
judgment  was,  tbe  next  day  after  tbe  com- 
plaint was  filed,  rendered  by  the  court 
against  the  defendant  for  the  plaintiff,  and 
on  tbe  same  day  execution  was  Issued,  after- 
wards returned  nulla  bona,  and  notice  of 
samlshmoit  served  upon  George  W.  Trim- 
ble, garnishee  and  appellee  herein.  To  the 
interrogatories  propounded,  the  first  three 
of  which  were  In  tbe  statutory  form,  and 
three  others  which  were  deemed  pertinent 
by  tbe  plaintiff,  tbe  garnishee  made  answer 
whlfdi,  for  the  purposes  of  this  review,  may 
be  summarized  as  consisting  of  (1)  a  plea 
to  tbe  jurlsdlctlott  of  the  court;  a.  \\eA 
of  the  statute  of  limitations;  ^  a  defense 
tbat  the  garnishee,  at  the  time  of  service 
upon  blm,  did  not  bave  any  proi>erty  or  ef- 
fects or  money  of  any  kind  In  his  possession 
belonging  to  tbe  defendant;  (4)  an  offset 
Tbe  plaintiff  replied  to  these  mrious  an- 
swers or  pleas,  and  upon  the  issues  tbtis 
j<^ed,  evidence  was  heard  by  the  court 
wlthoat  a  jui7,  and  findings  made  In  favor 


of  the  garnlsbee,  upon  which  a  judgment 
discharging  blm  was  rendered.  From  this 
Judgment  discharging  tbe  garnlsbee,  the 
plaintiff  brings  tbe  case  here  by  appeal.  To 
elucidate  tbe  different  questions  Involved, 
tbe  material  facts  bearing  upon  what  we 
consider  tbe  Important  questlonB  of  tbe  case 
are  recounted.  In  188S  tbe  Bank  of  Lead- 
vllle, the  defendant  In  the  pending  action, 
was  Insolvent  Its  board  of  directors  deemed 
It  to  be  to  tbe  Interest  of  Its  creditors  to 
bave  a  receiver  appointed  to  take  possession 
of  Its  property  and  adjust  Its  affairs,  and  to 
this  end,  at  a  special  meeting  of  tbe  board, 
a  resolution  was  passed  requesting  tbe  cash- 
ier to  obtain  tbe  consent  of  Trimble,  the 
garnishee  In  tbls  action,  to  act  as  receiver, 
and  tiien  to  make  proper  application  to 
tbe  district  court  of  Lake  county  for  that 
purpose,  and  also  Instructed  its  cashier  to 
assign  tbe  bank's  property  and  assets  to 
Trimble  for  the  benefit  of  Its  creditors.  In 
pursuance  of  this  authority,  and  for  sucb 
purpose,  the  cashier,  In  behalf  of  tbe  bank, 
made  the  application,  and  tbe  garnlsbee 
herein  was  appointed  receiver  and  aacept- 
ed  the  appointment  Tbe  casbler,  also,  in 
tbe  name  and  under  tbe  seal  of  the  bank, 
executed  a  written  assignment  to  Trimble 
purporting  to  convi^  to  blm  all  tbe  prop- 
erty  and  assets  of  the  bank  for  tbe  benefit 
of  its  creditors,  and  this  deed  was  duly 
recorded.  Pcssesslon  of  all  tbe  bank's 
inopoly  of  eveiy  kind  was  takoi  by  Trim- 
ble, apparmtly  as  receiver  and  assignee  and 
as  trustee  or  a^eut  of  tbe  bank,  and  in  tbe 
course  of  years  be  proceeded  to  realise 
npon  tbe  assets,  bringing  a  large  number 
of  suits  for  tbat  purpose,  and  succeeded  In 
thtvi  collecting  ¥69^364.61.  In  tberec^ver^ 
ship  proceedliv.  and  before  tbe  same  was 
adjudged  Y<Ai,  as  lierelnafter  noted,  Tarloos 
orders  wen  made  by  tbe  district  court, 
among  othm  one  allowing  tbe  rec^m,  as 
compensation  for  bis  services,  and  for  ex- 
penses of  administering  tiie  trust,  tbe  total 
sum  of  $24.128.6&  After  Trimble  was  ap- 
pointed receiver  and  the  deed  of  assignment 
executed,  and  after  be  bad  so  tdkssa  possee- 
slonof  tbe  bank's  ass^  two  actions  were 
brought  directly  against  the  Bank  of  Lead- 
vllle, one  Jones  and  tbe  aOm  by  Breene, 
In  wbldi  judgments  were  duly  rendered,  and 
attachments  were  sued  out  In  aid  tbereof, 
and  Trimble  was  garnished  thereunder.  In 
tbe  district  court  of  Lake  county,  wbrae  the 
suits  were  begun  and  then  pending,  the 
garnishee  was  discharged;  the  court  boldr- 
ing  that  Trimble's  possession  as  receiver, 
antedating  tbe  levy  of  tbe  writs,  was  su- 
perior to  tbe  lien  of  tbe  attachment  and  gar- 
nishment Upon  review  of  tbe  Jones  Case 
In  this  court  wbtcb  was  taken  up  as  a  test 
case,  tbe  receivership  was  held  void,  and 
tbe  Judgment  of  tbe  district  conrt  in  favor 
of  the  garnishee  was  reversed,  and  tbe  cause 
rananded,  with  instructions  to  sustain  tlie 
attacbmait  and  garnishment  prooeedlnvi. 
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and  to  make  the  lien  thereby  acquired  upon 
the  bank's  property  In  the  garnishee's  pos- 
session a  first  lien  as  against  any  rights 
claimed  ander  the  receivership.  In  pur- 
suance of  such  Instructions,  the  district 
court  proceeded  with  these  cases,  which 
Involved  the  same  question,  and  with  the 
consent  and  approval  of  Jones  and  Breene, 
the  defendant  bank  being  a  party  and  hav- 
ing an  opportunity  to  be  heard,  roidered 
Judgment  against  the  garnishee  in  favor  of 
the  bank  for  the  nse  of  the  plaintiffs  Jones 
and  Breene  to  the  extent  of  the  value  of  the 
bank's  property  which  he  held  In  his  pos- 
session, '  less  the  amount  of  the  demands 
which  the  garnishee  claimed  he  was  entitled 
to  dedact  from  the  defendant's  property  In 
bis  possession,  for  bis  costs,  expenses,  and 
attorney's  fees,  and  compensation  for  his 
own  services  for  reducing  defendant's  prop- 
erty and  assets  to  monegr,  which  was  for  the 
same  sum  that  was  previously  allowed  him  in 
the  receivership  proceeding.  Trimble  car- 
ried out  the  Judgmrat  by  taming  over  to 
the  sheriff,  to  be  applied  on  the  Jones  and 
Breene  Judgmeats,  this  balance,  thus  ascer- 
tained, and  thereupon  was  discharged  from 
further  liability  to  the  bank.  Jones  and 
Breene,  the  Judgment  creditors,  whose  Judg- 
ments aggregated  about  f 100,000,  thus  receiv- 
ed, to  be  applied  thereon,  the  sum  of  $45,140.- 
03,  and  expressly  consented  that  the  remain- 
der of  the  property  and  money  of  the  bank 
which  the  garnishee  Trimble  had  in  his  pos- 
sesion, amounting  to  $24,123.68,  should  be 
retained  by  him  out  of  which  to  pay  the 
aforementioned  demands  which  he  claimed 
against  the  bank.  We  do  not  find  that  the 
bank  gave  Its  consent,  or  made  any  objection. 
The  amount  thus  retained,  together  with  that 
turned  over  to  the  sheriff  to  be  applied  upon 
the  Jones  and  Breene  Judgments,  included 
everything  which  the  garnishee  had  received 
from  the  sale  of  the  bank  property,  and  cov- 
ered all  Its  assets  which  came  into  his  pos- 
session. It  is  for  this  sum  of  $24,123.68 
which  plaintiff  In  this  action  claims  Judg- 
ment should  have  been  rendered  against  the 
garnishee  In  the  bank*i  favor  for  plaintiff's 
use. 

Phllo  B.  Tolles,  Thomas  D.  OoVbej,  and 
Charles  H.  Burton,  tor  appellant  Gbas. 
Gavander,  L.  M.  Goddard,  and  8.  O.  War- 
ner, for  appellee  Trlmbla 

CAMPBELL,  J.  (after  stating  the  facts). 
This  BcUon  was  against  a  bank  o^nlzed 
as  a  corporation  under  the  laws  of  this  state. 
Its  business,  so  long  as  the  same  was  pros- 
ecuted, was  carried  on  exclusively  in  Lake 
county,  Colo.  This  action  was  b^nn  in  the 
district  court  of  Arapahoe  county.  The  serv- 
ice of  snmmoiw  was  made  upon  one  of  the 
bank's  stockholders  who  was  found  in 
Arapahoe  county.  On  the  day  of  the  service, 
mt  the  one  next  sncceedlng.  this  stockholder  in 
snch  capacity  emidoyed  a  lawyer  to  represent 
the  bank  in  the  action,  and  this  lawyer  Imme- 


diately entered  into  a  stipulation  with  plain- 
tiff's counsel  which  amounted  to  a  compromise 
Judgment  against  defendant  for  $54,412.  The 
garnishee  here  claims  that  this  Judgment  was 
void,  and  tor  that  reason  alone  he  should  be 
discharged  as  garnishee,  even  though  he  have 
assets  of  d^endant  in  his  possession.  It 
Is  said,  first,  that  the  service  of  process  upon 
a  stockholder,  In  the  circumstances,  was  in- 
valid; and,  second,  that  as  the  result  of  a 
corrupt  bargain  with  plaintiff  the  stockholdu- 
was  Induced  to  come  from  his  own  home  Into 
Arapahoe  county  for  the  express  purpose  of 
having  summons  served  upon  him,  and  that 
as  the  result  of  a  like  corrupt  contract  with 
the  plaintiff  he  wrongfully  secured  the  stipa- 
latlon  to  be  made  by  the  attorney  for  the 
entry  of  the  Judgment.  Plaintiff  doiles  these 
charges,  but  we  do  not  propose  to  consider 
them,  if  for  no  other  reason  than  that  the 
Judgmoit  is  palpably  void  on  other  grounds. 
The  service  of  the  summons  was  made  upon 
the  stockholder  as  snch;  and  In  that  capac- 
ity, without  any  authority  from  the  pres- 
ident or  cashier,  or  any  officer  or  director 
or  authorized  agent,  of  the  bank,  he  pro- 
ceeded to  employ  counsel  for  the  bank  and 
directed  him  to  stipulate  for  Judgmrait  A 
mere  stockholder  of  a  corporation  Is  not  Its 
agent,  and  cannot  bind  it  by  his  own  acts, 
or  by  the  acts  of  the  attorney  whom  he  em- 
ploys. Union  G.  M.  Co.  v.  B.  M.  Bank,  2 
Cola  585;   10  Cyc.  760,  936. 

Bnt  the  plaintiff  says  that  in  the  very 
action  the  court  which  rendered  the  Judg- 
ment ou  the  stipulation  had  authority  to 
determine  and  as  a  matter  of  law  did  favor- 
ably pass  upon,  the  authority  of  the  attorney 
to  make  such  a  stipulation,  and  give  bis 
consent  In  the  name  of  the  bank  for  the  entry 
of  the  Judgment ;  and  such  declaration  Is 
conclusive  upon  the  garnishee.  Our  Court 
of  Appeals  In  Bverett  v.  Coon.  Slut  L.  Ins. 
Co.,  4  Colo.  App.  509,  36  Pac.  616,  held  that 
It  Is  necessary  for  a  plaintiff  to  obtain  a  valid 
Judgment  against  the  principal  defendant  in 
order  to  charge  the  garnishee;  and  It  Is 
further  therein  held,  in  accordance  with  what 
we  consider  to  be  the  law,  that  the  garnishee 
at  bis  peril  Is  bound  to  assert  all  Jurisdic- 
tional defenses  In  order  to  protect  himself 
in  case  suit  Is  brought  against  him  by  bis 
original  creditor.  The  assertion  of  snch  de- 
fenses by  a  garnishee  Is  not  a  collateral  at- 
tack upon  the  Judgment  against  the  defi- 
ant It  Is  a  direct  attack  which  he  Is  per- 
mitted to  make  In  the  action  In  which  he  Is 
sought  to  be  held,  and  If  he  neglects  to  as- 
sert Jurisdictional  defects  In  the  judgm«it 
against  his  creditor  which  are  known  to 
him,  he  does  so  at  his  peril,  and  a  Judgment 
rendered  against  him  as  a  result  of  a  failure 
to  assert  them  will  be  no  protection  to  him 
in  case  the  defendant  subsequently  brings 
an  action  against  h!m  upon  the  same  demand. 
The  garnishee,  therefore,  in  this  actl<m  Is 
in  a  position  to,  and  he  did,  assert  the  Juris- 
dictional defect  la  the  Judgment  obtained 
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against  the  defendant  In  this  action.  He 
was  aware  of  It,  and  so  pleaded  It  Since 
a  atockbolder  has  no  Inherent  authority  to 
act  as  agent  of  bis  corporation,  or  to  employ 
counsel  to  stipulate  for  judgment  against  It, 
aud  It  appearing  here  that  the  stockholder 
had  no  special  authority  from  the  bank  either 
to  employ  counsel,  or  by  himself  or  through 
the  attorney  to  confess  Judgment  we  hold 
that  the  Judgment  entered  upon  the  stipula- 
tion is,  as  against  the  defendant  and  this 
garnishee,  entirely  Told.  For  this  reason, 
also,  the  Judgment  below  discharging  the 
garnishee  may  be  upheld.  9  Enc.  PI.  &  Pr. 
810  et  seq. ;  McPhee  t.  Gomer,  6  Co\o.  App. 
461,  41  Pac.  836. 

2.  But  there  la  another  reason  based  upon 
the  merits,  why  the  garnishee  should  not  be 
held.  The  receivership  proceeding,  In  wblch 
an  award  to  the  present  garnishee  was  made 
of  tbe  same  sum  which  plaintiff  claims  bore, 
was  declared  void  by  this  court  Jones  t. 
Bank  of  LeadTlIIe,  10  Oolo.  464,  17  Pac.  272. 
Wis  may  concede,  fOr  our  present  porpose, 
that  the  allowance  tiiereln  made  to  tbe  re- 
ceiver (the  gamldiee  here)  was  also  void. 
It  may  be  that  the  asulgnnient  by  the  bonk  to 
Trimble  was  voidable,  and  that  be  took  no 
steps  therennder.  Tbe  gamlstaee,  It  is  true, 
relies  In  part  npon  allowances  In  his  favor 
In  the  iffoceedlngs  referred  to.  He  also  in* 
sista  <m  hlfl  demand  against  defendant  for 
omnpensation  and  disbursement,  irrespective 
ot  the  former  judgment  therefor  In  bfs  favor. 
We  shall  assnme,  but  not  decide,  that  the 
plaintiff  In  this  action  Is  not  bound  or  affect- 
ed by  the  osslgummt;  or  by  any  order  or 
Judgment  In  l^lmble's  favor  made  In  tbe  re- 
ceivership, or  In  tbe  Jones  or  Breene  Oases. 
We  therefore  proceed  with  this  case  as 
thongb  tbe  garnishee  had  In  his  prasesslon, 
when  served  with  process  In  this  action,  $24, 
128.68  which  betonged  to  tbe  defmdant  un- 
affected by  any  previous  allowanc&  By  sec- 
tion 130  of  tbe  attachment  and  garnishment 
act  of  tbe  Civil  Code  (Milltf  Ann.  Code)  the 
garnishee  Is  allowed  to  retain  or  deduct  out 
ef  the  property  or  credits  of  tbe  defendant  in 
bis  hands  all  demands  against  the  defend- 
ant of  which  he  oonld  have  availed  him- 
self liad  he  not  been  summoned  as  garnishee, 
and  this  court  has  ruled  that  the  garnishee 
may  plead  as  a  defense  or  set-off  whatever 
he  might  have  pleaded  were  the  suit  directly 
against  him  by  bis  own  creditor.  Sauer  v. 
Town  €a  Nevadaville,  14  Colo.  04,  23  Pac.  87. 
In  tile  opinion  In  that  case  was  cited  with 
apiffoval  section  462  of  Drake  on  Attach- 
ments, where  the  learned  author  soys  that 
under  no  drcumstances  shall  a  garnishee,  by 
the  operation  of  the  proceedings  against  him, 
be  placed  In  any  worse  condition  than  be 
would  be  If  the  defendant's  claim  against  him 
were  enfwced  by  tbe  defendant  himself. 
See,  also,  14  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
845  et  seq.  This  Is  tbe  rule  in  the  absence 
of  fraud,  and  no  question  of  fraud  Is  here  In-  i 
volved.  Tbe  garnishee's  liability  in  this  ac-  1 


tlon,  therefore.  Is  precisely  what  it  would  be 
were  he  defending  against  an  action  brought 
directly  against  hlni  by  the  bank  to  recover 
upon  the  claim  made  here  against  him  by  the 
plaintiff.  It  Is  the  plaintiff's  oontoitlon  that, 
because  the  receivership  and  assignment  were 
void  as  to  tbe  hank's  creditors,  and  because 
the  possession  of  the  bank's  property  which 
Trimble  took,  and  all  of  his  acts  with  ref- 
erence thra-eto,  were  under  an  invalid  posses- 
sion, he  is  not  entitled  to  any  compensation 
for  his  own  services,  or  for  dlcd>nrBements 
made  by  him  In  converting  Into  money  the 
bank's  property.  It  is  tbe  law  that,  where  a 
receiver  Is  appointed  without  aathorlty  by 
a  court,  the  court  making  the  app(^tment 
has  not  the  power,  and  ought  not,  to  award 
him  In  that  proceeding  compensation  for  his 
services  out  ot  the  trust  property.  It  may  be 
and  has  been  conceded  that  nelthor  In  the  re- 
ceivership proceeding  nor  nnder  tbe  assign- 
ment could  the  court  have  made  sneh  allow- 
ances to  Trlmbl&  ■  It  Is  well  settled — and 
the  E^alntlff  so  concedes,  but  says  the  doc- 
trine does  not  here  apply — ^tbat  In  a  proper 
action  a  receiver  thus  appointed  may  re- 
cover compensation  for  tils  services  against 
tbe  person  responsible  for  his  appointment 
German  Nat  Bank  v.  Best,  32  Colo.  192>  TO 
Pac.  808.  In  perfect  good  foltb,  and  under 
the  advice  of  counsel,  and  with  tbe  approv- 
al and  order  of  the  district  court,  and  at  the 
direct  instance,  and  npon  the  petlldon,  of 
the  bank  itself,  IMmble  took  possession  of 
its  pn^rty,  and  administered  Its  afCalrs. 
So  far  as  his  rights  are  concerned.  It  makes 
no  difference  If  the  assignment  and  the  re- 
ceivership were  void.  All  of  bis  sets  wltb 
reference  to  the  bank's  pvopeetf  were  done 
at  its  Instance  and  request  and  with  Its  know- 
ledge. 

But  plaintiff  says  that  tbe  meeting  of  ttie 
board  of  directors  of  tbe  bank,  at  which 
were  passed  tbe  resolatltms  requesting  Trim- 
ble to  act  as  receiver  and  assignee,  and  to 
take  poesesslffli  thereunder,  and  administer 
its  assets,  was  Illegal  In  that  all  oft  the  dlrets 
tors  did  not  receive  notice  and  all  were  not 
present  and  participating.  Not  only  for  this 
reason,  bat  also  because  a  receiver  could  not 
be  oi^olnted  upon  tbe  petition  of  the  bank 
Itself,  ooonsel  say  it  follows,  as  a  matter 
of  law,  tiiat  the  bank  itself  was  not  respon- 
slble  for,  and  did  not  and  could  not  secure, 
Trimble's  appointment.  Let  us  see  what  are 
the  facts:  There  were  five  directors  of  the 
bank,  one  of  whom,  tbe  president  had  per- 
manently removed  from  and  was  not  in  the 
state  at  the  Ume.  Tbe  evidence  tends  to 
show  tliat  tbe  other  four  had  notice  of  and 
that  three  were  present  at  and  participatsd 
in,  the  meeting.  Three  constltnted  a  major- 
ity of  the  board,  and  of  tbe  three  present 
one  owned  490  of  the  GOO  shares  of  the  capi- 
tal stock  ot  tbe  bank  and  the  other  10 
shares  were  owned  by  tbe  other  two  partic- 
ipating directors.  In  addition  to  iUn,  not 
only  did  tiie  officers  and  directors  ot  the 
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bank  stand  by  without  protest  or  objection, 
but,  on  tbe  contraty,  gare  tbeir  consent  and 
approbation  wblle  Trimble  proceeded  for 
more  tban  Ave  years  to  give  bis  services,  em- 
ploy  counsel  and  clerical  assistance  In  ad- 
ministering npon  and  collecting  Its  assets. 
945.140.93  which  Trimble  collected  of  the 
bank's  assets  he  turned  over  to  the  bank's 
Judgment  creditors  under  a  valid  order  of 
the  court  in  an  action  to  which  the  bank  It- 
self was  a  party,  without  any  objection  or 
protest  on  its  part,  or  that  of  its  managing 
officers.  Other  Indebtedness  of  the  bank 
was  also  paid  by  Trimble  In  the  same  way. 
Id  these  circumstances,  therefore,  especially 
since  the  bank  has  bad  the  benefit  of  Trim- 
ble's aerrices,  it  should  be  held  accountable 
for  a  reasonable  compensation  for  his  own 
services  and  his  expenditures.  This  Is  not 
a  case  where,  under  Its  charter,  the  bank 
was  acting  ultra  vires.  It  may  be  and 
doubtless  is  true,  and  for  the  purposes  of  this 
caae  we  have  so  assumed,  that  the  bank  did 
not  through  Its  officers  properly  exercise  Its 
power  in  securing  the  appointment  of  a  re- 
ceiver, or  In  making  the  assignment.  But 
undoubtedly  the  bank  had  the  power  to 
make  an  assignment  of  its  property  for  the 
benefit  of  creditors,  and  to  give  Trimble  poft- 
sesslon  of  Its  assets  tor  such  purpose.  Mere- 
ly because  it  Improperly  exercised  an  un- 
doubted power  that  It  possessed  does  not  con- 
stitute Its  act  ultra  vires  In  the  sense  that 
It  can  escape  all  liability  therefor.  Having 
apparently  clothed  Trimble,  and  as  he  be- 
lieved, with  the  power  to  administer  its  as- 
Mti,  the  bank,  even  though  in  the  particular 
exercise  ot  the  power  to  that  end  it  did  not 
proceed  regularly,  miiat  compensate  him  for 
his  services,  since  it  has  reaped  their  bene- 
fits, and  must  be  held  to  have  ratified  the 
action.  This  conclusion  la  clearly  warrant- 
ed \)j  Jones  V.  LanghOTue,  19  Colo.  20G,  34 
Fac-  987,  particularly  by  the  opinion  on  re- 
hearing  of  Mr.  Justice  Elliott,  wherein  be 
says,  referring  to  the  same  void  order  of 
appointment  as  that  Involved  here,  that 
where  it  appears  that  the  bank  not  only  re- 
ceived, but  has  hitherto  retained,  the  fruits 
of  a  void  order,  it  la  held  estopped  to  ques- 
tltm  the  validity  of  the  proceedings  by  which 
it  obtained  mon^.  B  Thompscm  on  Corp.  H 
097B,  697S;  Brlce  on  Ultra  Yiirea  (Bd  Ed.)  87  et 
aeq.;  10  Cy&  1068-107& 

Tn  thus  dlapoalng  of  this  Cftse  In  favor  of 
the  garnishee  upon  two  substantial  grounds, 
it  has  not  been  neceBsary  to  consider  his 
plea  of  the  statute  of  limltatlonB  and  the  oft- 
set  asserted.  It  may  be  well  to  add  that  in 
redtlng  as  facts  that  which  we  think  the  rec- 
ord discloses,  we  have  not  ovorlooked  plain* 
tiff's  contention  that  they  am  not  In  all  re- 
spects as  we  have  eq^ressed  them.  But  tlie 
stipulation  which  was  entered  Into  by  coun- 
sel and  used  upon  the  trial  constitutes  a  part 
of  the  hill  ot  exertions  whidi  the  i^ntlff 
herself  has  prepared.  It  therefore  Is  bind^ 
lug  up<m  her,  and  together  with  the  evi- 


dence which  was  produced,  which  is  also  em- 
bodied in  the  bin,  tends  to  show  tbe  facts 
to  be  as  we  have  outlined  them,  and  upholds 
the  findings  of  the  trial  court  upon  which  Its 
judgment  was  founded.  The  discussion  of 
counsel  as  to  the  burden  of  proof  we  do  not 
consider  Important,  though  the  usual  rule  Is 
that  the  burden  of  establishing  the  gar- 
nishee's liability  rests  upon  the  plaintiff. 
But  here  the  preponderance  of  the  uncon- 
tradicted evidence  is  so  clearly  In  the  gar- 
nishee's favor,  not  only  as  to  the  reasonable- 
ness of  the  amount  claimed  by  him  fbr  allow- 
ances, but  upon  the  other  material  Issues  in 
the  case,  that  we  deem  the  question  of  the 
burden  ot  proof  of  no  practical  mom^t 

Because  the  plaintiff's  Judgment  against 
the  defendant  Is,  as  to  this  garnishee,  void, 
and  upon  the  merits  the  garnishee  is  entitled. 
I  as  against  the  bank  and  also  as  against  the 
plaintiff,  to  retain  for  his  compensation  the 
money  of  the  bank  which  he  had  In  his 
hands,  the  Judgment  of  the  court  below, 
which  so  determined.  Is  affirmed. 
Affirmed. 

OABBERT,  a  J.,  and  BAILET,  3.,  concur. 


CENTRAL  TRUST  CO.  v.  GULVEB. 
(Sni^eme  Coart  of  Colorado.  Dea  4,  190S.) 

1.  APPEAIr-HAaVLBSS  Erb<»— PBXSUifmo:* 
OF  PbBJUBICB. 

Tbfl  exclusion  of  material  evidence  wUt 
Justify  a  reversal,  unless  It  appears  beyond  a 
reasonable  doubt  that  the  refosal  of  xiich  evl* 
Aeoea  could  not  Itave  affected  the  result. 

[Ed.  Note^For  cases  In  poinL  see  voL  8,. 
Cent  Dig.  Appeal  and  Error,  |  4041.] 

2.  BVIDXNOB  —  DlCLASAXIOHa  —  CHAUCTU- 

iZATioff  or  TnxE. 

On  the  issue  of  abaodooment  of  a  priority 
in  a  water  right  awarded  to  a  certain  ditch, 
declarations  of  a  former  owner  of  the  priority, 
made  during  the  period  of  bis  ownership,  when 
□Bing  water  for  irrigating  porposes  from  the 
river  feeding  such  ditch,  bot  by  d' verting  tbe  wa- 
ter through  other  head  gates  than  the  dltdi,  to- 
the  effect  that  he  then  claimed  to  be  the  owner 
of  tbe  priority  in  question  and  that  he  was 
exercising  rigbta  tliereunder  tn  Errigattng  from 
the  river,  were  admissible  to  Bhow  that  dedar- 
ant  did  not  intend,  by  disusing  his  ditch,  to 
abandon  the  water  right  awarded  thereto. 

Appeal  from  District  Court,  Boulder  Coun- 
ty; James  E.  Garrlguea,  Judge. 

Action  by  Gary  Culver  against  tbe  Central 
Trust  Company.  From  a  Judgment  in  favor 
Of  plaintiff,  defendant  appeals.  Bevwaed. 

Talbot,  Denlson  &  Wadley,  toe  appelant 
H.  M.  Minor  and  Albert  Dakan,  for  appellee. 

QUNTER,  J.  This  was  an  action  by  appel- 
lee against  appellant  to  restrain  aiq>cdlant 
from  diverting  from  the  Little  Thompson 
river  water  for  the  purposes  of  irrigation 
awarded  to  ditch  No.  9  under  priority  Ka  IOl 
After  Issue  Joined  the  case  was  tried  to  the 
court  without  tbe  aid  of  a  Juir.  Tlie  only 
issue  involved  was  one  ot  fact;  that  is,  wheth- 
er or  not  the  rights  awarded  as  prioritar  Nol 
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10  mider  a  decree  rendered  to  May,  1888,  to 
the  predecessors  In  title  of  appellant  to  such 
priority  had  been  abandoned.  There  was  evl- 
deDce  for  appellee  that  ditch  Xo.  9  had  not 
been  nsed  since  the  date  of  said  decree  In 
1883.  There  was  also  evidence  for  appellee 
tendluff  to  show  that  the  priority  so  award- 
ed—that 18,  priority  No.  10~had  not  been 
used  in  any  manner  since  the  date  of  said 
decree.  There  was  evidence  on  behalf  of  ap- 
pellee tending  to  show  that  such  priority  had 
been  alHtndoned.  There  was  evidence  for  ap- 
pellant tending  to  show  that  the  priority  in 
qaestlon  had  been  claimed,  owned,  and  applied 
to  a  beneficial  ose  by  the  predecessors  in  title 
of  appellant  imtll  1807,  and  that  such  priority 
lud  been  availed  of  by  diverting  the  waters 
represented  by  the  priority  throogh  the  Col- 
ver  and  Mahoney  ditch,  the  snpply  latoral, 
the  Melnig  ditch,  and  the  Blore  ditch  No.  1. 

Appellant  contends  that,  although  the  orig- 
inal ditch  might  have  been  disused,  the 
priority  awarded  to  It  had  been  availed  of  by 
dlverslmu  and  applications  to  a  beneficial 
use  made  through  other  adjacent  head  gatea 
The  conrt  found  this  issue  (abandonment),  up- 
on evidence  substantially  confllctlnK,  for  the 
plaintiff  below,  appellee  here.  In  the  course 
of  Its  summing  up  the  trial  court  observed: 
"I  will  say  that  there  are  many  things  In 
connection  with  this  case  not  clear  to  my 
mind;  many  things  that  are  unsatisfactory, 
but  I  have  to  do  the  best  I  can  with  what  I 
have  before  me."  This,  from  the  court's  opin- 
ion, goes  In  support  of  our  conclusion  that 
its  finding  and  Judgment  was  based  upon 
evidence  substantially  conflicting;  and  while 
we  disclaim  any  intent  to  assume  the  function 
of  the  trial  conrt  and  pass  upon  the  weight  of 
the  evidence,  and  disclaim  any  Intention 
of  intlmatiiv  what  the  judgment  of  the  court 
should  have  beoi,  yet  we  are  Jnsttfled  In 
saying  that  tbe  evid«nce  w«s  substantially 
Gonfllctint^  Tills  being  true,  we  are  unable 
to  say  what  effect  was  bad  upon  the  flndini; 
and  indgment  of  the  conrt  by  the  occlusion 
of  certain  material  evidence  to  which  we  will 
hereinafter  refer.  Tbe  courts  of  this  state 
have  gone  to  the  extent  of  holding  that  tbe 
exclusion  of  material  evidence  will  justify 
a  reversal,  aniess  It  appears  beyond  a  reasour 
able  doubt  tiiat  the  refusal  of  such  evidence . 
could  not  have  affected  flie  result  In  other 
words,  it  must  appear  beyond  donbt  that  fbe 
exclusion  of  material  evidence  could  not  have 
worked  prejudice.  Hairy  Colorado  Land 
ft  Water  Company,  10  Colo.  App.  14.  61  Pac. 
ttk  We  cannot  declare  that  had  this  ovi- 
dence  been  admitted,  the  court  would  have 
reached  the  same  oonclnsion  that  It  did, 
without  oar  invading  the  province  of  tbe 
trial  court 

Tbe  material  and  competent  evidence  re- 
jected was  the  following:  W.  B.  Blower  was 
the  owner  of  priority  Xa  10  and  dltdi  No.  9 
at  tbe  time  the  decree  fixing  the  priority  was 
entered;  ttiat  Is,  In  1888.  According  to  tes- 
tlmony  offered  for  appellant  Blower  availed 


himself  of  this  priority  as  the  owner  thereof 
until  some  time  in  1896.  Appellant  offered 
evidence  of  declarations  made  by  Blower  at 
various  times  during  this  period  when  using 
water  for  puri)oses  of  Irrigation  from  the 
Little  Thompson  river;  such  declarations  be- 
ing to  tbe  effect  that  at  such  dates  he  claimed 
to  be  the  owner  of  the  priority  in  question, 
and  that  he  was  exercising  the  rights  there- 
nnder  In  his  then  Irrigating  therefrom.  This 
evidence  was  for  the  purpose  of  showing  that 
he  did  not  intend  to  abandon,  and  bad  not 
abandoned  as  late  as  1896,  the  rights  decreed 
to  ditch  No.  9  under  said  decree.  Other  dec- 
larations of  like  character  by  Blower  at  the 
time  of  his  use  of  the  water  In  question  were 
excluded  by  the  conrt  as  self-serving  declara- 
tions. These  declarations  were  admissible 
as  an  exception  to  tbe  general  rule  excluding 
hearsay  statementa.  They  were  admissible 
as  declarations  evidencing  tbe  mental  con- 
dition of  the  declarant;  that  la,  that  he  did 
not  intend,  by  a  disuse  of  bis  ditch,  to  aban- 
don the  water  right  decreed  thereto,  and  that 
he  was  intending  to  exercise  such  water  right 
by  his  diversion  through  other  head  gates. 
The  rule  is  that  when  It  Is  material  to  prove 
the  state  of  a  person's  mind,  or  what  were  his 
Intmtions,  yon  may  prove  what  he  said,  be- 
cause that  Is  a  means  by  which  yon  can  find 
ont  what  his  Intentions  were.  Greenleaf  on 
BMdence,  vol,  1  (leth  Ed.)  H  162a,  ie2c. 

Application  of  this  principle  of  evidaice 
has  been  made  in  this  state.  Starr  v.  Peo- 
ple, 17  Colo.  46^  80  Pac.  64,  was  an  In- 
junction against  obstmcUng  a  public  high- 
way. Hie  defendant  claimed  tbe  locus  in 
quo  as  his  private  property,  and  denied 
the  same  was  a  public  highway.  Tiie  court 
held  the  acte  and  declarations  of  tbe  owner 
In  bis  own  favor  connected  with  the  matter 
of  the  alleged  dedication  of  the  -  hlghvray 
were  admlaaible.  In  City  of  Denver  v.  Ja- 
cobson,  17  Colo.  496,  80  Paa  246,  trespass 
was  brought  against  the  city  for  tearing 
down  a  fence  built  by  plaintiff,  Mrs.  Jacob- 
son,  upon  a  certain  strip  of  land  of  which 
she  claimed  ownership.  The  city  Josti- 
fled  upon  the  ground  that  the  strip  of  land 
bad  been  dedicated  by  tbe  platotiffs  hus- 
band. The  declarations  of  plaintiff's  de- 
ceased hnsband  in  his  own  ftivor.  made  In 
connection  wltb  the  acts  wtaldi  were  claimed 
to  constitute  the  dedication,  were  rejected 
by  the  lower  conrt  Because  of  this  ex- 
duslon  the  case  was  reversed;  tbe  upper 
conrt  luddlng  that  sodi  declarations  were 
admissible  for  tbe  purpose  of  duwlng  the 
Intent  of  the  declarant  at  the  time  the  acte 
were  done,  which  were  claimed  to  consti- 
tute tbe  dedication. 

In  Mutual  Ufe  Insurance  Company  v. 
BlUmoo,  146  n.  &  28S,  13  Sup.  Ct  909;  86 
L.  Ed.  706,  the  question  before  us  was  ccm- 
sldered  at  length.  Tbe  action  was  upon  a 
life  Insurance  policy;  the  insured  being  one 
HlUmon  and  tlu  action  beinr  by  tin  bene- 
ficiary, taia  wlf&  It  was  claimed  that  HIU- 
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mon  had  died.  The  vital  gneBtlon  was 
whether  the  dead  body  produced  aa  that  of 
the  Insured  was  so  In  truth,  or  was  that  of 
one  Walters.  On  March  2d  Walters  wrote 
letters  to  his  betrothed  and  others  declar- 
ing his  Intent  to  accompany  HlUmon  and 
a  third  par^.  It  was  contended  by  the 
InBurance  company  that  Walters  died  on 
March  Dth  In  company  with  HUlmon  and 
that  hlB  body  had  been  borled  as  that  of 
Hlllmon.  The  letters  written  on  March  2d 
were  Introduced  for  the  purpose  of  showing 
his  Intent  to  travel  with  Hillmon,  and  as 
tending  to  show  that  he  was  with  Hlllmon 
on  March  Sth,  and  that  the  body  In  question 
was  hlfl  body,  and  not  that  of  Hlllmon.  The 
lower  court  excluded  the 'evidence  as  hear- 
say. T^e  case  was  reversed  for  error  In 
this  ruling.  The  court  In  the  course  of  Its 
opinion  said:  A  man's  state  of  mind  or  feel- 
ing can  only  be  manifested  to  others  by 
countenance,  attitude,  or  gesture,  or  by 
Bounds  or  words,  spoken  or  written.  The 
nature  of  the  fact  to  be  proved  Is  the  name, 
and  evidence  of  Its  proper  tokens  is  equally 
competent  to  prove  It,  whether  expressed 
by  aspect  or  conduct^  by  voice  or  pen. 
When  the  Intention  to  be  proved  1b  Impor- 
tant only  as  qualifying  on-  act,  Its  con- 
nection with  that  act  must  be  shown.  In 
order  to  warrant  the  admission  of  de<dara- 
tlons  of  the  intention.  But  whenever  the 
Intention  Is  of  Itself  a  distinct  and  mater- 
ial fact  In  a  chain  of  circumstances  It  may 
be  proved  by  contemporaneous  oral  or  writ- 
ten declarations  of  the  party.  The  exist- 
ence of  a  particular  Intention  In  a  certain 
person  at  a  certain  time  being  a  material 
fact  to  )>e  proved,  evidence  that  he  expressed 
that  intention  at  that  time  Is  as  direct  evi- 
dence of  the  fact,  as  bis  own  testimony 
that  he  then  had  that  Intention  would  be. 
After  his  death  there  can  hardly  be  any 
other  way  of  proving  It;  and  while  he  Is 
still  alive,  bis  own  memory  of  bis  state  of 
mind  at  a  former  time  Is  no  more  likely 
to  be  clear  and  true  than  a  bystander's 
recollection  of  what  be  then  said,  and  la 
less  trustworthy  than  letters  written  by 
bim  at  the  very  time  and  under  circum- 
stances precluding  a  snsptcion  of  mlarepre- 
sentatlott." 

We  do  not  find  It  necessary  to  consider 
the  other  questions  presented  as  grounds  for 
a  reversal. 

Judgment  reversed. 

The  GHIsr  JUariOB  and  MAXWBLU 
J.,  CMicnr. 


OITT  AND  OOUNTY  OF  DENYBIR  et  al.  T. 

HALLBTT. 
(Supreme  Court  of  Colorado,  July  8,  190S.  On 
Uehearing,  Nov.  6,  1905.) 

1.  MUNIOIFAI.  COBPOKATIOKS  —  ISSDARCS  09 
BOKOB — SnBlflSSlOR  OF  QVESTIOH  TO  PoPU- 

UR  Vote. 

The  question  of  the  iMiuant*^  of  bonds  by  a 
mankipal  oorporatim.  oa  aubmltted  to  the  tu^ 


tm,was:  "Shall  the  dly  •  •  •  tagebotkds 

*  *  *  bearing  interest  at  the  rate  of  4  pa* 

cent,  per  annum  and  maturing  In  not  less  than 

15  years  nor  more  tban  80  years,  the  principal 
to  be  payable  in  equal  annual  installmenta." 
The  ordinance  iwovioing  for  the  iunance  of  the 
bonds  provided  that  they  "shall  be  parable  at 
the  opuon  of  the  city  and  county  15  yeara  sXter 
date  and  absolutely  doe  and  payable  25  year* 
after  date.  Sddt  that  the  boaia  proposed  by 
the  ordinance  are  not  rssponaive  to  tha  qam- 
tfon  submitted. 

2.  S&UB — EBEonon  or  ATTDrroBitnc — Issm 
07  Bonos. 

I  Const  art  20,  granting  home  rule  to  Den- 
I  ver,  and  providing  that  the  people  of  Denver 
I  shall  always  have  tb«  exclusive  power  of  mak- 
'  ing,  altering,  revising,  or  amending  their  diar- 
'  ter,  bestowed  upml  the  people  of  siKh  city  ererj 
;  power  poaseBsea  by  the  Zjeglslature,  and  it  is 

within  Its  power  to  provide  by  charter  for  the 
I  erection  of  an  auditorium,  to  purchase  a  site 

therefor,  and  to  issue  bonds  to  mscbarge  the  in- 
I  debtednesB. 

I  8.  Saue— PAnOENTS  in  iNSTALUaEinS. 

The  question  submitted  to  electtna  waa 

I  "Shall  the  dty  and  county  of  Denver  ieaue 
bonds  •   •   •  bearing  interest  at  the  rate  of 

'  4  per  cent  per  annum  and  maturing  in  not 

I  less  than  IS  years  nor  more  than  30  years,  the 
principal  to  be  payable  Id  equal  annual  io- 
stallmentt.**  Bela,  that  bonds  maturing  in  15 
years  after  date,  providing  for  the  payment  of 
one-fifteenth  of  the  princIiuU  of  the  bonds  in 
annual  iiiBtallments,  or  bonds  maturing  each 
year  through  the  i>erIod  of  15  years,  so  that 
one-fiftenth  of  the  entire  debt  would  be  ex- 

I  tinguished  each  year,  would  be  reaponsive  to 
the  qoestion  submitted. 
4.  Same. 

Under  Const  art  11,  |  8;  providing  that 
"No  city  •  •  •  shall  contract  any  deht  by 
loan  in  any  form  except  by  means  of  an  ordi- 
nance •  *  *  specifying  the  purposes  to  which 
the  funds  to  be  raised  shall  be  applied  and 
providing  for  the  levy  of  a  tax  •  •  •  guf. 
flclent  to  pay  the  annual  Interest  and  extingalsh 
the  i^Incipal  of  such  debt  within  15,  but  not 
less  than  10  years  from  the  creatloo  thereof," 
a  city  may  issue  bonds  maturing  in  15  years  aft- 
er date,  and  providing  for  payment  thereof  in 

16  annual  InsteJlments,  or  bonds  maturing  each 
year  throurii  the  period  of  15  yeaza.  so  that 
one-fifteenth  of  the  oitire  ddit  will  oa  extiiH 
guiahed  each  year. 

The  Chief  Justice  and  Campbell  and  Max- 
well, JJ.,  dissenting  ht  iwrt 

En  Banc.  Appeal  from  District  Court, 
Cl^  and  Count;  of  Denver;  Booth  M.  Ualone, 
Judge- 
Action  by  Moses  Hallett,  executor  of  the 
will  of  George  W.  Clayton,  deceased,  against 
the  city  and  county  of  Denver  and  others,  to 
restrain  the  Issuance  of  certain  bonds.  From 
a  judgmoit  for  plolntifF,  def^dants  appeaL 
Affirmed. 

Henry  A.  Llodsl^  and  Halstead  I*  Blttor, 
for  appellanta.  Macbeth  &  May,  for  aiw^lea. 

STEBLB,  J.  The  plaintiff  allies:  That 
there  waa  submitted  to  the  taxpaylng  voters 
of  the  city  and  county  of  Denvor  the  following 
question :  "Shall  the  city  and  county  ot  Dot- 
ver  Issue  bonds  to  an  amount  not  exceeding 
$400,000,  bearing  Interest  at  a  rate  of  4  per 
cent  per  annum,  and  maturing  in  not  less 
than  15  yearn  nor  more  tban  80  years,  the 
principal  to  be  payable  tn  equal  aimoal  tn- 
stallmenta,  commencing  tha  next  jrear  loUow- 
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ins  the  fssTinnce  of  said  bondB,  for  the  pnrpose 
of  erecttns  &  public  auditorium,  including  the 
purcltaee  of  the  site  therefor.  If  dCBlred?" 
That  suhseqaently  to  the  submlaslon  of  said 
^aestl<m»  the  city  council  of  the  city  and  coun- 
ty of  Denver  passed  an  ordinance  providing 
tor  the  Issuance  of  $400,000  In  bonds  for  the 
piurpoee  of  erecting  a  public  auditorium, 
Including  the  purchase  of  a  site  tlierefor. 
■Section  4  of  the  ordinance  provides  that  the 
bonds  "shall  be  payable  at  the  option  of  the 
city  and  county  15  years  &tter  date,  and 
absolutely  due  and  payable  25  years  after 
-date,  'fhey  shall  be  of  the  denomination  of 
^IfiOO,  and  shall  bear  Interest  at  the  rate  of 
4  per  centum  per  annum,  payable  semiannual- 
ly." The  complaint  furthef  alleges  that  the 
city  and  county  of  Denver  has  no  power  or 
-authority  to  construct  or  have  an  audi- 
torium, nor  to  issue  bonds  for  the  payment  of 
the  cost  thereof,  and  that  the  officers  of  the 
city  and  county  are  about  to  Issue  bonds  In 
accordance  with  the  terms  of  said  ordinance, 
and  prays  that  an  injunction  Issue  restraining 
the  city  and  county,  and  the  officers  thereof, 
from  issuing  or  signing  the  bonds  proposed  to 
he  issued,  or  from  entering  Into  any  contract 
for  the  sale  thereof,  from  acquiring  a  site 
for  the  erection  of  said  auditorium  or  taking 
any  steps  relating  thereto.  It  appears  that 
the  plaintiff,  In  his  capacity  as  executor,  Is 
the  owner  of  large  tracts  of  real  estate  in  the 
•city,  upon  which  large  taxes  are  annually 
paid,  which  will  be  subjected  to  very  heavy 
additional  burdens  for  the  payment  of  the 
principal  and  Interest  of  the  bonds,  if  Issued. 
The  complaint  does  not  state  the  result  of  the 
rote  on  the  question  submitted,  but,  from  the 
fact  that  the  case  Is  here,  we  conclude  that 
the  vote  was  In  the  affirmative.  Demurrer  to 
the  complaint  was  overruled.  The  defend- 
■ants  elected  to  stand  by  the  demurrw;  Judg- 
ment was  rendered  In  accordance  with  the 
prayer  of  the  complaint;  and  the  defendants 
■appealed  to  this  court 

The  Judgment  of  tlie  district  court  was 
right  The  power  to  direct  the  Issuance  of 
twnds  fbr  the  erectitm  of  an  auditorium  was 
Slanted  by  the  people  when  they  voted  af- 
flrmatlTely  upon  the  question  submitted;  but 
the  people  granted  the  power  to  Issue  bonds 
^'bearing  Interest  at  the  rate  of  4  per  eeot 
per  annum,  maturing  in  not  less  than  15  nor 
more  than  SO  years,  the  principal  to  be  pay- 
able in  eqaal  annual  installments  commendng 
the  n^  year  following  the  lasnaiuie  of  aald 
tmnds,"  not  bonds  "payable  at  the  option  of 
the  city  and  coim^  IS  years  after  date,  and 
absolntely  due  and  payable  25  years  after 
date."  The  pe(vle  vested  In  the  city  council 
tlw  discretion  of  determining  when,  afta 
15  years  and  within  30  years  from  their  date, 
aU  the  bonds  should  mature,  but  tb^  re- 
quired tliat  the  principal  should  be  made 
payable  In  equal  annual  Installments.  The 
4>ond8  authorised  by  the  ordinance  are  not 
the  bonds  avthcvlsed  by  the  people;  and  It 
follows  that  the  lasoance  of  the  bonds  nnder 


the  ordinance  was  properly  enjoined.  The 
city  attorney  urges  that  bonds  providing  for 
the  payment  of  the  principal  in  equal  annual 
lustaJlnients  aJre  unsalable,  and  that  the 
will  of  the  people  in  voting  for  an  auditorium 
will  be  overthrown  unless  bonds  such  as  pro- 
posed are  held  to  be  In  accordance  with  the 
question  submitted.  The  city  council  derives 
all  its  powers  to  Issue  bonds  for  an  audl- 
torltmi  from  the  people.  The  plain,  nnomblg- 
Qous  mandate  was  that  the  bonds,  when 
issued,  should  be  payable  in  equal  annual  In- 
Btailmeuts.  If  the  bonds  then  authorized 
cannot  be  sold,  we  know  of  no  authority 
that  can  direct  the  Issuance  of  another  and 
different  character  of  bond. 

It  is  also  said  that  the  charter  requires  a 
sinking  fund  to  meet  the  bonded  Indebted- 
ness, and  that  the  annual  deposit  in  that 
fund  Is  the  equivalent  of  payment,  and  that 
the  bonds  are  made  "payable  In  equal  annual 
Installments,"  when  annual  d^slts  in  the 
sinking  fund  are  made.  The  word  "payable,** 
;  In  this  connection,  Is  not  susceptible  of  any 
I  such  construction.  "Payable  In  equal  annual 
Installments"  means  that  an  equal  amount  of 
each  bond  or  of  the  whole  debt  shall 
become  due  each  year;  that  the  payment 
thereof  shall  become  legally  enforceable 
agatost  the  city;  that  it  is  the  right  of 
the  city  to  make  annual  pigments  of  the 
principal,  and  the  duty  of  the  holders  of  the 
bonds  to  accept  such  payment  The  words 
are  In  daily  use  by  the  English-e^ieaklng  p^ 
pie  and  need  no  Interpretation,  and  to  con- 
strue them  as  meaning  that  the  city  may 
place  annually  In  Its  sinking  fund  an  amount 
;  to  meet  the  obllgatlms  at  maturity  would 
be  witiiout  Justification. 

In  holding,  as  we  do,  that  the  Ixmds  pro- 
posed are  not  the  bonds  directed  by  tile 
pet^le  to  be  Isaned,  we  have  determined  the 
case,  and  might  well  refuse  to  decide  the 
other  questions  Involved.  But,  tnaunuch  as 
the  power  of  the  city  to  erect  a  public  audi- 
torlnm  is  challenged,  and  the  question  is  of 
public  moment  and  concern,  and  as  much 
time  and  expense  will  be  saved  by  a  determi- 
nation of  this,  the  main  question,  we  are  con- 
strained by  tlie  force  of  the  public  intea> 
ests  to  give  our  opinion  iqwn  this  subject 

This  coor^  In  passing  upon  the  authority  of 
the  dty  of  LeadviUe  to  license  certain  oc- 
cupations, said  (Bemhelmer  v.  City  of  Lead- 
rllle,  14  Colo.  620,  24  Paa  832):  It  is 
a  well-settled  elementary  principle  that 
the  dmrt^  of  a  municipal  corporation,  or, 
tf  OTganlzed  under  a  g^ieral  law,  that  such 
general  law,  is  the  Instztunentallty  by  means 
of  which  the  Legislature  of  the  state  dele- 
gates to  the  municipal  body  the  right  to  exer- 
cise such  franchise^  uid  such  l^islative 
power  and  authority,  as  may  be  essential  to 
the  safety,  well-being,  and  {woqierity  of  the 
community.  It  is.  equally  well  settled  that 
the  charts  or  the  law  by  which  the  munici- 
pal body  is  created  la  to  be  strictly  construed, 
and  that  no  powers  are  to  be  exercised  ex- 
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cept  those  wblch  are  expressly  conferred,  or 
which  exist  by  neceesary  implication.  This 
principle  of  law  la  expressed  with  extraordi- 
nary clearness  In  1  Dill.  Mun.  Corp.  889: 
*It  Is  a  general  and  nnderstood  proposition 
of  law  that  a  mnnldpal  corporation  possesses 
and  can  exercise  the  following  powers,  and 
no  others:  First,  those  granted  In  express 
words ;  second,  those  necessarily  or  fairly  Im- 
plied in,  or  incident  to,  the  powers  expressly 
granted;  third,  those  essential  to  the  de- 
clared objects  and  purposes  of  the  corporation 
— not  simply  convenient;  but  indispensable. 
Any  fair,  reasonable,  doubt  concerning  the 
existence  of  power  is  resolved  by  the  court 
against  the  corporation,  and  the  power  is 
denied.  Of  every  municipal  corporation  the 
charter  or  statute  by  which  it  Is  created 
Is  Ita  organic  act  Neither  the  corpo- 
ration nor  rta  officers  can  do  any  act,  or 
make  any  contract,  or  Incur  any  llabllilr, 
not  authorized  thereby.  Ail  acts  beyond  the 
scope  of  the  powers  granted  are  void.' " 
And  upon  the  authority  of  this  case  coun- 
sel contend  that  the  municipality  known  as 
the  dty  and  county  of  Denver  has  no  power 
to  build  an  auditorium,  because  power  to  do 
so  is  not  conferred  by  the  twentieth  article 
of  the  Constitution ;  because  power  to  do  so 
iB  not  Incident  to,  nor  can  It  be  fairly  Im- 
plied from,  the  powers  expressly  conferred; 
because  an  auditorium  ia  not  essential  to  the 
declared  objects  and  purposea  of  tbe  munici- 
pality. We  agree  with  counsel  that  no  power 
to  build  an  auditorium  la  expressly  granted 
by  the  twentieth  article;  that  Buch  power 
Is  not  Incident  to  tbe  powers  expressly  con- 
ferred, nor  can  It  be  necessarily  or  ftilrly 
Implied  therefrom;  and  that  an  auditorium 
Is  not  indispensable  to  tbe  objects  and  pur- 
poses of  tbe  municipality  as  declared  In  the 
twentieth  article.  But  we  do  not  agree  with 
him  that  the  stinted  grant  of  power  contained 
In  section  1  and  other  parts  of  the  article 
Is  the  only  power  possessed  by  Denver.  It 
seems  very  clear  that  the  statement  con- 
tained In  the  first  section  was  not  Intended 
to  be  an  enumeration  of  powers  conferred, 
but  simply  the  expression  of  a  few  of  the 
more  prominent  powers  which  municipal  cor- 
tMrations  are  frequently  granted.  The  pur- 
pose of  the  twentieth  article  was  to  grant 
home  rule  to  Denver  and  the  other  municipali- 
ties of  the  state,  and  It  was  Intended  toenlarge 
the  powers  beyond  those  usually  granted  by  the 
L^alature;  and  so  It  was  declared  In  the 
article  that,  until  the  adoption  of  a  new 
charter  by  the  people,  the  charter  aa  It  then 
existed  should  be  the  charter  of  the  munici- 
pality; and,  further,  that  the  people  of 
Denver  shall  always  have  the  exclusive  power 
of  making,  altering,  revising,  or  amending 
their  charter ;  and,  further,  that  the  charts, 
when  adopted  by  the  people,  should  be  the 
organic  law  of  tbe  municipality  and  should 
supersede  all  other  charters.  It  was  intend- 
ed to  confer  not  only  the  powers  specially 
maaationed,  but  to  bestow  upon  tbe  people 


of  Denrar  every  power  poasessed  by  tbe  Legis- 
lature In  the  making  of  a  charter  for  Denver. 

It  is  therefore  necessary  to  determine 
whether  the  Legislature  could  have  oooterred 
upon  the  city  of  Denver  power  to  purchase 
a  site,  erect  an  auditorium  thereon,  and  Is- 
sue bonds  to  discharge  the  Indebtednesa. 
In  a  nnmber  of  cases  before  this  court,  as 
well  as  the  court  of  appeals,  it  has  been  held 
that,  with  respect  to  municipal  corporations, 
except  as  limited  by  the  Constitution,  the 
General  Assembly  has  plenary  power;  that 
It  is  clearly  a  legislative  function  to  de- 
termine what  power  shall  be  granted,  what 
withheld,  and  what  restrictions  shall  be 
Imposed  in  tbe  exercise  of  the  powers  grant- 
ed. Deits  T.  City  of  Central,  1  Ook».  323: 
Darrow  v.  People,  8  Cola  ^  S  Pac:  924; 
People  ex  rel.  v.  Hall,  8  Colo.  4SS,  9  Pac.  M; 
Valverde  Shattuck.  19  Cola  10«,  34  Pac. 
947,  41  Am.  St  Bep.  208;  Trimble  v.  People, 
19  Colo.  187,  84  Pac  961,  41  Am.  St 
236;  City  of  Denver  v.  Conleban,  20  Colo. 
471,  39  Pac.  425,  27  L.  B.  A.  7S1;  Johnson  v. 
People,  6  Colo.  App.  163,  40  Pac.  676;  Dil- 
lon's Mnnldpal  Corporations,  44.  Tbe 
supremacy  of  the  legislative  authority  over 
municipal  corporations  is  not,  however.  In  all 
respects  unlimited,  but  tbe  limitation  must 
be  sought  in  tbe  national  or  state  Constitution. 
Dillon's  Mun.  Corp.  {  9.  The  same  author, 
at  page  79,  says:  "Permitting  the  voters 
of  a  munldpallty  to  decide  upon  questions 
of  local  interest  or  expediency,  sucb  as  tboa» 
mentioned  In  this  section  and  In  the  notes, 
seems  to  tbe  author  to  be  conformable  to 
those  Ideas  of  self-govomment  and  self- 
r^nlation  by  the  people  concerned,  which 
lie  at  the  basis,  not  only  of  onr  mnnldpall- 
tiee,  but  of  our  Institutions." 

The  general  purpose  of  all  general  muni- 
cipal corporations  is  to  promote  the  general 
welfare  and  happiness  of  the  people;  and 
provisions  are  generally  made  for  the  sup- 
pression of  vice  and  immorality,  and  the 
advancement  of  public  health  and  good  order, 
and  tbe  promotion  of  trade  and  Industry. 
For  many  years  Denver  has  bad  power  nnd^ 
her  charter  to  appropriate  funds  for  the  en- 
tertainment of  visitors  and  for  the  exp»ises 
of  funerals,  power  to  take  an  euumeratl(Hi 
of  the  infaabitants,  to  foster  and  encourage 
manufactories,  for  laying  out  and  ornament* 
Ing  grounds  for  a  cemetery  and  for  the  sala 
of  lots  therein,  and  to  support  or  own  a  pub- 
lic library.  Not  one  of  these  powers  can 
be  regarded  as  Indispensable  to  a  municipali- 
ty. Municipalities  are  permitted  to  exer- 
cise them  because  they  tend  to  tbe  advance- 
ment the  culture,  tbe  convenience,  and  tbe 
general  welfare  of  the  public:  It  Is  not  a 
valid  objection  to  tbe  exercise  of  sucb  powers 
that  one  class  of  the  inhabitants  would 
receive  more  benefit  than  another.  l%e 
test  is  whether  the  pow^,  If  exercised,  will 
promote  the  general  objects  and  parposes  of 
the  municipality,  and  of  this  tbe  Legislature 
Is  tbe  Judge  In  tbe  first  Instanet;  aiH^  v- 
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leas  tt  clearly  appears  tliat  some  constltti- 
tional  proTlslon  has  been  Infringed,  tbe  law 
Dinst  be  upbeld. 

An  act  of  tbe  Lc^slatnre  of  tbe  state  of 
New  York,  aiitborlxli«  tlie  dtlea  of  New 
YoA  and  Brooklyn  to  bnUd  a  bridge  con- 
necting tbe  two  dtlea,  was  npbeld  by  the 
Court  of  Appeals.  The  act,  It  was  urged, 
was  in  conflict  with  the  Oonstltutlon  of  tbe 
state,  which  ordaina  that  no  dty  **  •  •  • 
shall  be  allowed  to  Ineor  any  inddrtedneas 
except  for  *  *  *  tiltj  parposea."  Inpaas- 
iug  upon  the  valldlly  of  the  act,  the  oonrt 
■aid:  "It  Ifl  Impossible  to  define  In  a  general 
way,  with  entire  accnrac?,  what  a  dty^  pur- 
pose is,  within  the  meaning  ot  tbe  Oonstltn- 
tlon.  Bach  case  must  largely  d^iend  vptai 
its  own  facts,  and  the  meanbig  of  these  wrards 
must  be  erolved  by  a  process  of  esAuslon 
and  Indnslon  In  Jndidal  constmcUinL  •  •  * 
The  Legislature,  when  leglalatii^  in  view  of 
this  constltntlfHuil  llmltatlrai,  must  detwmlne 
in  tbe  first  instance  what  Is  a  mnnldpal  pur- 
pose. •  •  •  Whoi  Its  act  Is  challenged  as 
tn  conflict  wldi  the  conatltntlonal  limitation, 
the  courts  must  determine  whether  debt  Is 
authorized  to  be  incurred  finr  a  purpose  not 
mnnldpal.  But,  as  tlie  dividing  line  between 
what  la  a  mnnldpal  purpose,  and  what  Is  iiot« 
la  In  maiQr  cases  -shadowy  and  uneotaln,. 
great  we^bt  should  be  given  by  tbe  courts  to 
tbe  legislative  detmnlnatlon,  and  Its  actl<m 
should  not  be  annulled,  unless  the  purpose  ap- 
pears clearly  to  be  one  not  authorised.  As 
said  by  JufUie  Folger,  in  Weianer  v.  VUl^ 
of  Douglas,  M  N.  Y.  91,  21  Am.  Bep.  086: 
the  purpose  designed  by  tba  Legislature 
lies  so  near  the  border  line  that  it  may  be 
doubtful  m  which  side  of  It  it  is  domldled, 
the  courts  may  not  set  their  judgmrat  against 
that  of  the  lawmakers.' "  Feeble  v.  Kelly, 
78  N.  Y.  476. 

In  Cooley  on  Taxation,  at  page  185,  It  is 
said:  "Public  and  private  interests  are  so 
commingled  In  many  cases  that  It  Is  difficult 
to  determine  which  predominates;  and  the 
question  whetiier  the  public  Interest  Is  so  dis- 
tinct and  clear  as  to  justify  taxation  Is  otUai 
embarrassing  to  the  Legislature,  and  not  less 
so  to  the  Judiciary.  All  attempts  to  lay  down 
general  rules  wherd&y  the  dlfflculttes  may  be 
solved  have  seemed,  when  new  and  peculiar 
cases  arose,  only  to  add  to  the  embarrass- 
ment, Instead  of  furnishing  tbe  means  of  tx- 
trlcation  from  It"  Aftor  quoting  from  seve^ 
a1  cases  which  we  shall  presently  cite,  he  fur- 
ther says:  "niese  are  very  strong  and 
swe^)lng  assdrtions,  but  they  are  supported 
by  many  others  equally  emphatic  and  com- 
prebmslve,  which  are  to  be  met  with  in  the 
adjudlcationa  of  courts.  The  very  emphasis. 
howevK',  with  which  the  princ^Ie  Is  declared 
renders  is  peculiarly  liable  to  mislead,  unless 
It  is  examined  In  the  light  of  ttie  adjudicated 
cases  in  which  it  has  been  applied,  generally 
with  explanations,  and  oftoi  with  necessary 
quatlflcations." 

In,  sustaining  an  act  of  the  Legislature 


authorizing  the  city  of  Cincinnati  to  con- 
struct the  Cincinnati  Southern  Railroad,  a 
road  several  hundred  miles  In  length,  having 
CindnnaO  and  Chattanooga  Its  northern  and 
southern  tmoinl,  respectively.  Chief  Justice 
Scott,  In  Walker  v.  Cindnnati,  21  Ohio  St. 
14,  8  Am.  Rep.  24,  said:  "Courts  cannot,  In 
our  Judgment,  nullify  an  act  of  legislation 
on  the  vague  ground  that  they  think  It  (q>- 
poeed  to  a  gmeral  'tatoit  wlrlt,'  supposed  to 
pervade  tiie  Constitution,  but  which  neithw 
its  terms  nor  its  implications  dearly  disclose 
in  any  of  Its  parts.  To  do  so  would  be  to  ar- 
rogate  tbe  power  of  making  the  Constitu- 
tion what  the  court  may  tiilnk  It  ou^t  to  be. 
Instead  of  simply  declaring  what  it  Is.  The 
exwdse  of  such  power  would  make  the  court 
sovereign  over  both  Constitution  and  people, 
and  convert  the  gommmeat  Into  a  Judldal 
despottoa.  Whilst  we  declare  that  leglsla- 
five  power  can  only  be  exerdsed  within  the 
limits  prescribed  by  the  Constitution,  we  are 
equally  bound  to  ke^  within  the  enhere  al- 
lotted to  us  by  tile  same  instrument"  And 
In  speaking  of  the  power  of  the  L^lslature 
said:  "But  we  must  bear  In  mind  that  the 
question  Is  one  of  legislative  power,  and  not 
of  the  wisdom,  or  even  Justice,  of  the  manner 
In  which  that  powor,  if  It  exists,  haa  been 
exerdsed.  Had  we  the  Jorlsdiction  to  pass 
upon  the  latter  questi<m,  we  should  inrobably 
have  no  heiMtation  in  declaring  the  act  undw 
review  to  be  an  abuse  of  the  taxing  powa*." 
And  recognizing  that  legislation  authorising 
mnnldpal  aid  to  railroads  was  unwise,  said: 
"Were  the  question  a  new  one.  and  properly 
determinable  by  the  Judgment  of  a  court  we 
should  perhaps  concur  in  iq)lnlon  wlQi  Judge 
Bedfleld  that  subscriptions  for  railway  stock, 
1^  dtiea  and  towns,  do  not  come  appropri- 
ately within  the  range  of  mnnldpal  powers 
and  duties.  Yet  be  is  constrained  to  add 
that  'the  wdght  of  authority  Is  all  In  one  di- 
rection, and  it  is  now  too  late  to  bring  tbe 
matter  into  sertous  debate.*"  The  Chief 
Justice  then  says:  "And  up(m  the  question 
of  fact  wbetiitf  a  particular  road  is  thus 
essutial  to  the  Intoreste  of  the  dly,  this 
court  in  tbe  case  of  tbe  C.  W.  &  Z.  R.  B., 
already  referred  to  [1  Ohio  St  77],  quote  ap- 
provingly fnmi  the  case  of  Ooddln  v.  Crump, 
8  Leigh,  120,  in  which  It  was  said:  'If  then 
tbe  teet  of  tbe  corporate  diaracter  of  the  act 
Is  the  probable  benefit  of  It  to  the  communi- 
ty within  the  corporation,  who  la  the  proper 
Judge  whether  a  proposed  measnre  is  likely 
to  conduce  to  the  public  intoests  ot  the  dty} 
Is  it  the  court  whose  avocations  lltUe  fit  it 
for  such  inquiries?  (te  is  It  the  mass  of  the 
ration,  acting  (as  thC7  must  do,  if  they  act  at 
people  themselvee— the  majwll?  of  tbe  oorpo- 
all)  under  the  sanctlim  of  the  legislative 
body?  The  latter  assuredly.'" 

It  Is  held  In  Illinois  that  a  public  purpose 
Is  a  corporate  purpose,  and  that  a  tax  im- 
posed for  a  corporate  purpose  is  one  to  be 
expended  In  a  manner  which  shall  promote 
tbe  gmwal  iwosperlty  and  welfare  of  tbe  mu- 
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niclpallty  which  levies  It  JohnBon  t.  Ooaa- 
ty  of  Stark,  24  111.  7S ;  Taylor  t.  Tbompson. 
42  111.  9 ;  C.  D.  &  V.  R.  R.  Ca  T.  Smith,  62 
IlL  268,  14  Am.  Rep.  99;  Bnrr  et  aL  v.  City 
of  Corbondale,  76  IlL  466;  Q.  M.  &  P.  B.  B. 
Co.  T.  Morris,  84  III.  411. 

Judge  DIson,  In  Brodhead  t.  City  of  Htl- 
wankee,  19  Wl8.  652,  88  Am.  Dec  711,  says: 
"The  Legislature  cannot  create  a  pnbUc  debt, 
or  levy  a  tax,  or  anttiorize  a  mtmlclpal  corpo* 
ration  to  do  so,  In  order  to  raise  fnnds  ftv  a 
mere  private  pnrposa   It  cannot  In  tiw  fbrm 
of  a  tax  take  the  money  of  Uie  dtlmu  and 
give  It  to  an  Indlvldnal ;  the  pnbllc  Intraest 
or  welfare  being  In  no  way  connected  with 
the  transaction.  The  objects  tax  which  mon- 
ey Is  raised  by  taxation  must  be  public,  and 
such  as  subserve  the  common  interest  and 
well-being  of  the  community  required  to  con- 
tribute. To  Justify  the  court  In  arresting 
the  proceedings  and  declaring  the  tax  void, 
the  absence  of  all  possible  public  Interest  In 
the  pnrposee  for  which  the  f onds  are  raised  ' 
moat  be  clear  and  palpable— so  clear  and 
palpable  aa  to  be  perceptible  by  every  mind  > 
at  first  blush.   In  addition  to  these,  I  under-  • 
stand  that  It  l>  not  denied  that  claims  found- 
ed in  equity  and  Justice,  in  the  largest  semse 
of  those  terms,  or  In  gratitude  ot  diarlty,  . 
vlll  support  a  tax.   Buch  is  the  lai^piage  of  I 
the  authorities.**  And  in  Whiting  v.  Sh^K^  ' 
gan  &  Fond  du  Lsc  R.  Co.,  26  Wis.  at  page  ; 
186,  S  Am.  Rep.  SO,  speaking  of  municipal  \ 
aid  to  railroads,  he  says:  "The  principle  up-  ! 
on  which  taxation  has  been  sustained  will 
readily  appear  by  a  reference  to  the  opinion  i 
in  Curtis'  Adm*r  ▼.  Whipple,  24  Wis.  850,  , 
1  Am.  Rep.  187.  The  dty,  town,  or  county  j 
becomes  a  part  owner  of  the  road,  to  the  ' 
extent  of  the  stock  takoi,  and,  the  work  be- 
ing one  which  the  public  might  have  engaged 
in  as  the  sole  owner,  and  paid  for  entirely 
out  of  public  fnnd^  it  has  been  considered 
tiiat  there  was  no  valid  objection  to  its  be- 
coming a  part  owner  thereof  aa  a  stockholder 
in  a  private  ctvporation  whldi  has  undertaken 
to  do  the  same  work.  To  the  extent  of  tbe 
stodc  taken,  the  dty.  town,  or  county  is  di- 
rectly interested  and  benefited  by  the  money  ' 
expended  in  tiie  work,  the  same  being  a  mat- 
ter of  public  concern ;  and  It  is,  in  our  Judg- 
ment, upon  this  principle,  and  this  alone,  that 
the  taxation  In  that  class  of  cases  can  be  sus- 
tained. In  saying  this,  we,  of  course,  do  not 
Intend  to  exclude  tbe  idea,  found  in  all  the 
cases,  that  the  road  must  be  one  situated 
within,  or  passing  through,  the  corporate 
limits  of  tbe  mnnlclpallly  to  be  texed,  and  so 
promoting  the  general  prosperity  and  welfare 
of  tbe  people  who  pay  the  taxes.** 

The  Legislature  of  New  York  conferred 
upon  the  city  of  Brooklyn  tbe  power  to  es- 
tablish and  maintain  public  baths,  and  the 
dty  was  held  liable  for  the  use  of  a  private 
pier  at  which  place  a  pirt>llc  bath  bad  been 
ratabllshed.  Folllon  t.  Brooklyn,  101  N.  T. 
182,  4  N.  B.  191. 

The  Leglslatare  of  Nebraska  authorises 


countiea  to*  parUdpate  In  Interstate  ceq»- 
Bltions,  to  issue  bonda  for  audi  porpoae,  aaA 
to  erect  and  maintain  suitable  buildixigs  wia 
which  to  make  a  county  exblUt  The  act 
was  upheld  and  tbe  btmds  declared  to  be  for 
a  public  purpose.  State  v.  Cornell,  68 
666.  74  N.  W.  69,  S9  L.  B.  A.  618,  68  Am.  St 
Rep.  629.  Tbe  oplnlcm  dtes  many  caaea  np- 
boldlng  the  validity  of  laws  ai^roprlatlng 
moDCv  for  stete  and  mnnidpal  exhUiIts  at 
MEpoettions,  from  Pamsylvanla,  OalUonda, 
Emtncky.  and  Tamessefe  The  dtattom  from 
tbe  case  Shelly  County  r.  Expodtlon  Ool.  99 
Tenn.  668,  86  8.  W.  694,  S3  L.  a  A.  717,  Is 
as  follows:  "To  onr  minds  it  Is  entirely 
clear  tliat  aa  «xhlbitlon  of  the  resources  4^ 
Shelby  oonnty  at  the  approacbiiv  Stats  Cen- 
tennlal  Exposition  is  a  oom^  piupos&  In 
view  of  the  fact  that  the  event  to  be  cele- 
brated is  one  of  no  less  note  and  importance 
than  the  birth  of  a  great  stete  into  the 
Amraican  Cnlim,  and  ctf  tbe  farther  Cact  that 
the  exposition  is  reascmably  expected  to  at* 
tract  great  and  ftiTorable  attention  throng 
out  tiie  country,  and  be  participated  In  and 
largely  attoided  Intelligent  and  enter- 
prising dtlzens  of  numerous  otiwr  states  at 
least.  It  Is  b^nd  plausible  d^ate  tbat  sodi 
an  ubibltlfm  Is  well  calculated  to  advance 
the  material  interesto  and  promote  the  g»- 
eral  welfare  of  the  pec^le  of  the  connty 
making  It  It  will  exdte  Industry,  thrift 
development,  and  worthy  ounUitioa  In  dif- 
fN<ent  avennes  of  commerce^  agricnlture, 
mannfacture,  art,  and  education  within  the 
county,  theretqr  Mdlng  to  tbe  permanent  brt- 
tennent  and  prostperlty  of  her  whaie  pefq>le. 
In  8luH%  It  will  enoonrage  pragreas,  and 
progress  will  Insure  Increased  Intelligaica 
wealth,  and  happiness  for  her  people;  In- 
dividually and  collectively.  Und^ably.  that 
which  promotes  such  an  object  and  fadll- 
tetes  soeh  a  result  In  any  connty  la,  to  that 
county,  a  oonnly  porpose  in  the  troest 
sense.** 

In  the  case  Son  Printing  Company  v.  New 
Toris.  192  N.  T.  267.  46  N.  E.  498,  87  U  B. 
A.  788,  bk  whldi  was  Inrt^Ted  the  powa>  <a 
the  Legislature  to  Invest  the  dty  of  Ner 
York  with  authority  to  build  a  railroad 
within  the  limits  ot  the  dty.  and  issne  bonds 
to  meet  the  indebtedness,  tbe  court  said, 
with  reference  to  a  dty  purpose:  *'We  are 
aware  that  tbe  expaidltoree  of  onr  dty 
govCTmiente  have  become  eionnoos,  and 
that  appn^riatiMiB  have  beea  made  tor  a 
great  variety  of  pUEiraee^  many  of  whidi  may 
be  open  to  criticism,  and  that  a  con^lete 
definition  of  a  *dty  purpose*  may  not  be  pos- 
sible, in  view  of  the  fact  tiiat  many  reasons 
may  arise  which  we  are  unable  to  foresee  ae 
now  consider.  The  authorities.  In  so  far  ss 
they  have  epokea  jspon  the  subject,  have  aots 
attempted  a  definition  as  to  certain  qieclfled 
purpoaee.  We  shall  not  now  attonpt  a  defli^ 
tion,  exc^t  in  geaw al  temu,  farth»  than  Is 
necessary  to  detmnine  the  meaning  of  tiie 
acte  whldi  we  have  under  review.  Gmerallr, 
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we  tbink,  the  purpose  muBt  be  necessary  for 
tbe  common  good  and  general  welfare  of  the 
pei^lo  of  the  municipality,  sanctioned  by  Its 
dtliena,  public  In  cbaractw,  and  aotborlaed 
by  the  L^sislatnre." 

In  MasBachnaetta,  towns  hare  power  to 
raise  money  by  taxatliHi  fbr  celd>ratlona  (HIU 
T.  Basthampton.  140  Mass.  881,  4  N.  EL  811, 
and  may  awroprlata  mmey  for  public  con- 
cots  by  a  band  (Hnbbard  t.  Taunton,  140 
Mass.  467,  5  N.  B.  167).  The  section  ot  a 
memorial  ball  to  be  used  and  maintained  as  a 
memortal  ball  to  tiie  soldlws  and  sailors  of 
the  War  of  the  BdielUon  may  properly  be 
denned  a  public  pnrpoee,  for  which  the  Legis- 
lature may  authorize  the  raising  of  mtraey  by 
taxation.  Kingman  v.  Brockton  (Mass.)  26 
N.  EI.998,11L.B.A.128.  Itwassaidbythe 
writer  of  the  opinion  In  this  case:  "This 
may  properly  be  deemed  to  be  a  public 
purpose,  and  a  statnte  authorising  tbe  raising 
of  mon^  by  taxation  for  the  ereetlm  of  such 
a  memorial  ball  may  be  TintUeated  on  tbe 
same  grounds  as  statutes  authorising  the 
raising  of  mon^  for  monuments,  statues, 
gates  or  archways,  celebratloas,  the  publica- 
tion of  town  histories,  parks,  roads,  toads 
leading  to  points  of  fine  natural  scenery, 
decorations  upm  public  b.nildlD^  or  other 
public  omamoits  or  eudwUbdunoitB,  designed 
merely  to  promote  the  general  welfare,  by 
proTldIng  for  fireflb  air  cw  recreation,  or 
educating  the  public  tastes,  or  by  inspiring 
eentlmentB  of  patriotlam,  or  of  respect  for  the 
memory  of  worthy  indlrlduals.  The  reasona- 
ble use  of  public  money  for  such  purpoees  has 
beesa,  sanctioned  by  sevN'al  dUEerent  statates. 
and  the  coaistltntlonal  right  of  tbe  legislature 
to  pass  such  statutes  rests  on  sound 
principles." 

It  Is  within  tbe  power  of  tbe  officers 
of  a  school  district  in  Vermont  to  build  a 
ball  In  connection  wifb  a  scboolbouse,  d» 
signed  to  accommodate  the  schools  and  the 
Inhabitants  of  the  district,  for  the  purpose 
of  examinations  and  exhlbltioiui,  and  such 
athm  things  as  are  proper  and  customary 
in  connection  with  district  schools.  Qtem- 
banks  t.  Bontw^  48  Tt  207.  Tbe  town 
(Wganlsatituis,  particularly  In  the  Mew  &ng- 
land  states,  do  not  act  through  representa- 
tive bodies,  but  the  few  corporate  powers 
they  possess  are  exercised  by  the  citizens 
through  town  meetings;  yet  tbe  authorl^ 
of  these  towns  to  build  town  balls  is  recog- 
nised, and  the  town  to  held  to  have  discre- 
tionary powers  and  that  it  may  anticipate 
Its  wants  and  may  rent  a  portion  of  the 
town  building  not  In  use.  A  Yetmont  town 
bad  built  a  two-stwy  building  f  on  town  pur- 
poses, the  tqtper  atxaj  was  known  as  the 
"Opwa  Hall,"  which  was  fitted  up  Cor  the 
acrommodation  of  theatrical  troupes.  The 
court  held  the  buildli^;  of  tbe  town  hall 
was  a  valid  exercise  of  power,  and  that, 
as  the  primary  object  of  tbe  bnildlng  was 
for  municipal  purposes,  tbe  fact  that  Ibe 
building  was  incidentally  used  for  theatri- 


cal purposes  did  not  hare  the  effect  of  ren- 
dering the  action  invalid.  Bates  t.  Basset^ 
ao  Yt  630,  15  Atl.  20a  1  L.  B.  A.  166. 

It  was  held  In  Tennessee,  where  tlw 
Constitution  authorizes  municipal  cwpora- 
tions  to  appropriate  money  for  corporate 
purposes,  that  tbe  dty  of  KnoxvIIle  could 
l^ally  appropriate  mon^  In  aid  of  a  college 
located  without  tbe  dty  limits.  EJast  Ten- 
nessee University  v.  Knoxrille,  6  Bait  166. 

It  Is  held  that  Philadelphia  has  power  to 
ratertain  distinguished  visitors  at  public 
expense.  Tatbam  v.  Fhlladdphla,  11  Pblla. 

m 

The  Century  Dlcttouary  defines  "audltor- 
tom"  as:  "A  hall  of  audience.  In  a  church, 
theater,  public  ball,  or  the  like,  the  space 
allotted  to  the  bearers  or  audloaoe.*'  If  tbe 
primary  object  of  a  building  Is  to  provide  a 
place  ft>r  public  meetings,  tbe  building  ItseU 
may  pn^rerly  be  designated  au  auditorium, 
although  other  portions  of  It  are  devoted  to 
oUiOT  uses  than  that  of  an  auditorium  In  the 
strict  sense  of  that  term,  and  this  is  what 
the  framers  of  the  charter  bad  in  mind  whoa 
tiu  question  submitted  was  pnq^osed. 

It  is  said  that  one  of  tbe  prtndpal  pur- 
poses for  which  the  prcqiwsed  building  Is  to 
be  used  Is  that  of  providing  a  place  of  meet- 
big  for  tbe  nati<mal  conventions  of  tbe  vari- 
ous organizations  tbionghout  the  country; 
fliat  even  though  It  should  appMr  that  In 
otiier  dties  there  are  commodious  places  for 
tbe  meeting  of  such  national  conventions, 
and  that  Denver  baa  been  highly  favored  by 
these  bodies,  but  that  unless  suitable  ac- 
commodattons  are  provided  the  organisa- 
tions will  not  atiect  Denver  as  a  place  ot 
meeting,  still  that  tbe  erection  ot  a  building 
such  as  Is  proposed,  to  meet  the  competi- 
tion ot  other  dties,  cannot  be  r^aided  as  a 
pH^er  exradse  of  municipal  power,  and  tiut 
a  building  BO  used  would  be  for  a  private^ 
and  not  a  public,  tue,  and  that  the  benefits 
accruing  therefirom.  If  any,  would  be  private 
and  not  public.  We  are  not  prepared  to 
say  that  the  erection  ot  a  building  for  tbe 
sole  purpose  suggested  would  not  be  within 
munidpal  authority,  mr  that  the  benefita 
accruing  therefrom  would  not  be  public;  It 
Is  not  a  valid  objection  to  tbe  exerdse  of 
munidpal  power  that  the  public  will  not 
make  exdu^ve  use  of  tbe  building.  Jndge 
Cooley,  In  his  work  on  Taxation,  at  page 
223,  says:  "The  purposes  to  be  accompllsbed 
by  taxation  need 'not  be  exclusively  public 
In  order  to  warrant  an  exerdse  of  tbe  pow- 
a.  There  are  sometimes  cases  in  which  tiie 
public  have  equally  with  private  parties  an 
interest,  and  In  wbldi,  therefore,  an  appor- 
tionment of  the  burden  between  tbe  public 
and  such  Individuals  ml^t  be  appropriate 
In  such  cases  public  Interest  may  propeiiy 
lnv<Ae  legislative  action  for  the  levy  of  a 
tax;  and  the  legislative  determination  as  to 
the  just  proportion  to  be  borne  the  pub- 
lic must  be  conclusive^  so  far  at  least  as  tbe 
public  are  ccmcemed.** 
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It  wlU  not  be  dliputed  that  tbe  pnbllc 
buildings  In  Denver  are  not  now  suited  to 
the  demands  of  the  public.  Tbey  are  poorly 
Tontllated,  and  crowded,  and  a  wise  and 
economical  administration  of  pnbllc  affairs 
will  require  that  an  auditorium,  If  erected,  be 
so  constmcted  as  to  provide  accommodations 
tot  a  portion  of  tbe  public  officers  and  pnbllc 
records.  Moreorer,  as  the  poww  is  now  vest- 
ed exclusively  In  tbe  people  themselves  of 
making,  revising,  altering,  or  amending  their 
charter,  and  as  they  have  the  power  to  peti- 
tion (or  any  measure  or  charter  amendment 
or  for  a  charter  oonventlou,  and  may  have  re- 
ferred to  them,  upon  petition,  any  ordinance 
passed  by  the  council,  or  may  have  by  peti- 
tion ordinances  submitted  to  the  qualified 
electtns,  and  as  oOaae  matten  must  be  sub- 
mitted to  tbem,  tt  would  seem  to  be  within 
their  power  to  provide  a  place  where  matters 
of  munldpol  policy  and  eqwdlency  may  be 
proposed,  considered,  and  acted  upon.  We 
have  dted  anUnrittes  holding  that  adiool 
dlatrlcta  have  autiKttlty  to  provide  a  pnbllc 
place  designed  to  aooommodata  the  sdxtola 
and  tbe  Inhabitants  ot  tbe  district*  for  tbo 
purpose  of  examinations  and  ezblbttlMia,  or 
such  other  things  as  are  proper  and  custom- 
ary In  connection  with  district  schools. 
Without  ooaislderlng  the  question  as  to  what 
power  should  provide  tbe  place,  the  pown 
ezlata;  and  It  would  seem  to  be  mtirely  prop- 
er for  the  to  own  a  place  whoe  the  pub- 
lic can  witness  the  exercises  of  commence- 
mmt  day  of  tlie  varions  high  acboola  ei  the 
city.  Sudi  a  place  does  not  now  «l8t  In 
Dmver,  and  never  has  existed.  At  no  time 
In  the  history  of  Denver  have  one-half  of  the 
pawns  desiring  to  do  ao  been  able  to  witness 
the  ctHnmencemoit  exerdses  of  our  high 
school^  and  no  good  reason  Is  apparent  why 
tbe  dty  should  not  provide  a  suitable  place 
for  the  accommodatloa  of  the  public. 

If  Oinelnnati  may  buUd  a  railroad  connect- 
ing It  with  a  dtj  In  another  state;  if  Fbll- 
adelphla  may  appn^rlate  public  money  for 
the  entertainment  of  visitors;  If  Brooklyn 
may  enjoy  a  pnbllc  batfa;  If  New  York  may 
build  a  brl^^  over  water  not  ovrned  by  it, 
to  connect  It  with  another  city;  If  Knoxvllle 
may  appropriate  money  to  aid  a  college 
located  outside  ito  limits;  If  tbe  municipali- 
ties of  Nebraska,  Tennessee,  and  Pennsyl- 
vania may  appropriate  money  to  e^bit  their 
resources;  It  towns  In  MaBsa<dioBetts  may 
erect  memorial  ballsr  If  Vermont  towns  may 
build  halls  for  schools  exhibitions;  if  New 
England  towns  may  build  town  halls  fbr  the 
accommodation  of  their  citizens,  under  con- 
stitutional provisions  limiting  the  power  of 
levying  taxes  to  "city  purposes,**  to  "county 
purposes,"  to  "public  purposes,"  or  to  "cor- 
porate purposes,"  aa  the  case  may  be— there 
Is  no  apparent  reason  why  tbe  taxpayers  of 
Denver  may  not,  under  a  constitutional  pro- 
vision limiting  tbe  power  to  assess  and  collect 
taxes  to  the  "purposes  of  such  COTporation," 
by  vote  order  tbe  erection  of  an  auditorium 


for  public  purposes,  even  though  it  be  Inci- 
dentally used  for  conventions  and  national 
assodatloos.  As  power  to  erect  an  auditor- 
ium Is  not  granted  by  the  twentieth  article, 
the  provisions  of  that  article  relating  to  the 
Issuance  ot  bonds  to  carry  out  the  powers  and 
purposes  enumonted  In  sectlcm  1  of  the 
article,  however  they  may  be  construed,  have 
no  application  to  the  case  at  bar.  Bonds  fat 
tbe  building  of  an  aodltorlum  must  be  issued 
under  the  limitations  of  section  8  of  artlde 
11  of  the  Constitution,  and  the  question,  if 
again  submitted,  should  be  drawn  with  reta> 
ence  to  that  article  and  aectlcHL 

Our  conclusions,  Hierefore,  are:  (1)  That 
tbe  bonds  proposed  are  not  reqMuialve  to  the 
question  submitted.  (2)  That  the  question 
submitted  not  being  In  compliance  with  »oc- 
tion  8  of  artlde  11  of  tbe  Oonstltnttoii,  tbe 
bonds  xtroposed  would  be  Illegal ;  and  there- 
fore noUilng  can  be  done  undw  the  preaent 
charter  proviaUn.  (S)  That  It  la  within  tbe 
power  of  tbe  vitj  and  county  of  Denver  to 
provide  by  cbaxttx  tot  the  aectlon  of  an 
auditorium  and  to  pnrdiase  a  alto  tbexetar. 

The  Judgmoit  of  the  dlatrlet  oout  la  af- 
firmed. 

In  anrlTlng  at  the  conclusion  that  the  ]ndc- 
ment  of  the  district  court  should  be  affirmed, 
the  Jostlcea  all  agre&  From  that  portion  of 
tbe  O|dnlon  whicta  taolda  that  tbe  people  of  the 
dty  and  county  of  Denw  have  the  power 
to  direct  Una  erection  itf  a  pnbllc  audltiHrluin  at 
imbllc  expense,  to  purchase  a  dto  therefor, 
and  to  direct  the  Issuance  of  bonds  to  pay  tar 
the  same,  the  OHIBF  JUSTICE  and  CAMP- 
BELL and  MAXWBIfU  jrj„  dissent;  It  betam 
their  opinion  that  tbe  pnrpoee  mentioned  is 
not  a  "corporate  purpoae." 

On  Behearing. 

In  bdialf  of  the  d^  and  county  of  Dmver. 
we  are  urged  to  modify  tbe  opinion,  and  to 
bold  that  the  dty  and  covnty  may  laaue 
bonds  under  tbe  question  submitted,  so  that 
the  entire  ddit  will  be  extinguished  at  tbe 
explratlott  of  IS  years.  Counsel  stated  In 
BubmlttiDg  tbe  case  that  bonds  which  pro- 
vided for  an  annual  payment  of  the  principal, 
or  bonds  maturing  annually  through  tbe 
period  of  15  years,  were  unsalable;  and,  that 
unless  depositing  tbe  required  amount  an- 
nually In  a  sinking  fund  could  be  r^arded 
as  a  payment,  the  charter  must  be  amended. 
Because  of  tbeae  statonents  we  gave  to  tbe 
question  now  presented  no  solous  omsldera- 
tlon.  We  have  held  that  article  20  does  not 
expressly  eoitfer  power  upon  tbe  mnnldpaUty 
to  erect  an  auditorium,  and,  aa  that  artlde 
does  not  ptirpMt  to  amend  section  8  of  arti- 
cle 11  with  reapect  to  btmds  tar  the  purpose 
of  erecting  an  auditorlion,  boade  fissued  for 
such  purpose  must  be  issued  under  tbe  limita- 
tion of  that  section. 

Section  8  provides:  "No  dty  •  •  • 
shall  contract  any  debt  by  loan  In  any  fnm. 
exc^  by  means  of  an  ordinance  •  •  • 
j^ed^ing  the  purposes  to  which  the  fuuda  to 
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be  raised  shall  be  applied,  and  providing  for 
toe  levy  <tf  a  tax  *  *  *  snffldent  to  pay 
the  annual  Interest  and  exUngolali  the  prin- 
cipal of  Bocb  debt  wltSiln  fifteen,  bat  not  lasa 
than  ten  years  from  the  creation  thereof." 
The  anestlon  anbmltted  to  the  electors  vast 
"Shall  the  city  and  county  of  Dwrer  liine 
bcmds  •  •  *  bearing  interest  at  tba  rata 
of  fonr  per  cent,  per  •nw^^m,  and  maturing 
lu  not  less  than  flfteep  years  nor  more  than 
thirty  years,  the  principal  to  be  payable  In 
equal  annual  Installments?"  We  are  asked 
to  determine  whether,  In  view  of  the  llmlta- 
thm  of  section  8  of  article  11,  and  under  the 
question  tlkus  submitted,  the  dty  and  county 
may  Issue  bonds  maturix^  in  IS  years.  If 
the  questloD  submitted  had  been,  "Shall  tiie 
city  and  bounty  issue  b<mds  maturing  hi  ten 
years?"  or  had  been,  "Shall  the  dty  and 
county  Issue  bonds  maturing  In  fifteen 
years?"  an  affirmatlTe  vote  upon  dther  ques- 
tion would  have  authorised  the  Issuance  of 
bonds  and  have  met  the  requirements  of  the 
Ocmstltntlon.  And  we  are  ntlsfled  that,  al- 
though the  people,  in  directing  the  Issuance 
of  bonds  maturing  In  not  less  than  16  nor 
more  than  80  years  exceeded  the  authority 
conferred  npon  them  through  the  Constitu- 
tion, they  did  thereby  confer  power  upon  the 
council  to  Issue  bands  maturing  in  15  years ; 
and  that,  if  the  ooundl  shall  direct  the  Is- 
suance of  bonds  providing  tor  the  annual 
instaUmotti  of  principal,  so  that  the  entire 
debt  will  be  ezUngulstaed  at  the  expiration 
of  16  years,  the  bonds  will  conform  to  the 
question  submitted  and  will  meet  the  re- 
qulremuta  of  section  8  or  article  11  of  the 
Gonstltntlon.  The  mandate  of  section  8  that 
the  ordinance  idiall  provide  for  the  levy  of  a 
tax  snfllclent  to  extinguish  tbe  inrinc^l  of 
such  debt  within  IS  but  not  less  than  10. 
years,  does  aot  mean  that  no  part  of  the 
principal  of  the  debt  shall  be  paid  within 
10  years,  hut  does  mean  that  provision  ^11 
be  made  by  tbe  levy  of  a  tax  for  the  extln- 
guiShment  of  the  entire  debt  within  not  lees 
than  10  nor  more  than  10  years.  We  see 
no  legal  objection  to  the  municipally  pro- 
viding for  annual  paymenta  of  the  prindpaL 
It  is  a  more  ee(momical  manner  of  discharg- 
ing the  debt  than  that  of  making  annual  de- 
posits in  a  sinking  fund,  and  decidedly  safer, 
tor  even  sinking  fniids  have  bem  known  to 
take  unto  tbem selves  wings;  end  these  con- 
siderations, perhaps,  Induced  the  framers  of 
the  Constitution  to  not  prohibit  tbe  payment 
of  tbe  public  indebtedness  In  Installments. 
\ve  therefore  dedde  that  the  council  may 
provide  for  bonds  maturing  annually  during 
the  period  bo  that  one-fifteenth  of  the  whole 
debt  will  mature  each  year. 

We  find  Biq>port  for  our  decision  that  the 
words  "not  more  than  thirty  years,"  In  tbe 
question  submitted  to  the  electors,  should  be 
regarded  as  surplusage,  and  that  th^  do  not 
Invalldata  the  whole  submlsslrai.  In  an  {pin- 
ion by  llr.  Justice  Brewer,  when  a  member  of 
the  Supreme  Court  of  the  state  of  Kansu,  In 
S8P^-«8 


the  case  of  Turner  v.  CommisslODers  of  Wood- 
son County,  ^  Kan.  St4.  Tti»  people  of  one 
of  the  townsb^  In  Woodson  county,  Kan., 
voted  btmds  In  an  amount  exceeding  that 
authorized  by  statute.  The  bonds  were  held 
valid  to  the  amount  authorised  by  statute. 
In  the  course  of  tbe  {pinion,  It  was  said: 
"However  excessive  the  authority  sppareotiy 
granted  by  the  vote  to  tbe  commissioners, 
that  authority  Is  good  up  to  the  stetutory 
limit.  'TbB  vote  of  the  township  was  simply 
an  autlKvisatlon  1^  a  prindpal  to  Ite  agent, 
and  tbe  agent  may  poform  the  act  author^ 
ized,  except  so  far  aa  it  is  restrained  1^  aome 
provision  of  law.  Oamslly  qieaklug,  a 
grant  of  excesdve  authority  Is  good  up  to 
the  legal  Umtt,  and  an  antiM»rixatl(ni  to  do 
more  than  can  l^lly  be  done  Is  void  imly 
as  to  the  excesK"  One  ot  the  seotUms  of 
the  act  under  which  tbe  bonds  wm  voted 
was  unconstitutional,  and  counsel  contended 
that,  aa  the  section  was  written  In  the  act, 
it  must  be  presumed  to  faava  been  oonridered 
by  the  votors  and  to  have  influooced  thdr 
votes.  Answering  this  point,  Judge  Breww 
said;  "The  idea  of  counsel  seenu  to  be  tbat 
in  this  sectian  10  there  is  prssoited  an  ex- 
tra Inducement  to  the  votm  of  the  township 
to  incur  this  tndel)tedness;  that  but  for  such 
Inducement  the  bonds  would  not  have  been 
voted,  and  as  the  Inducement  falls,  tbe  vote 
must  also  fail.  Tet  as  all  persons  are  pre- 
sumed to  know  the  law,  the  presumptlMi  of 
course  Is  that  tbe  votras  all  knew  that  ttala 
section  la  unconstitutional,  and  were  then- 
fore  untaifluenced  In  thair  actloB  this  ap- 
parait  Inducement"  The  otajectkm  here  Is 
tbat  the  people  cannot  be  said  to  have  under- 
stood that  the  minimum  limit  <tf  time  was 
In  fact  the  maximum,  nor  can  It  be  told  bow 
they  would  have  voted  if  tbe  question  had 
been  put  and  had  beea  ordered  to  be  put  in 
tbla  restricted  fbrm.  The  objection  Is,  we 
think,  disposed  of  Igr  the  decision  of  the  caae 
we  have  dted. 

It  Is  suggested  that  this  opinion  Is  vm- 
trary  to  tbat  In  the  case  City  of  Denver  v. 
Hayes,  28  Colo.  110^  63  Pac.  811 ;  but  wa  do 
not  so  regard  It  In  tbe  Hayes  Case  tiie 
court  hdd  Invalid  tbe  proceedings  of  the 
dty  council  In  sntnnlttlng  to  tbe  electors  of 
tbe  dty  of  Denver  the  proposition  ot  creat- 
ing a  debt  for  11  dlsUnct  purposes,  without 
giving  to  the  vota  an  opportunity  to  express 
bis  will  as  to  any  one  of  them. 

Our  omduslons  ther^ore  are:  (1)  Tbat 
the  bonds  proposed  are  not  responsive  to  tbe 
question  submitted.  (2)  That  it  Is  within 
tbo  power  of  the  city  and  county  of  Denver 
to  provide  by  charter  tot  the  w^etixai  of  an 
auditorium,  to  purchase  a  site  therefor,  and 
to  issue  Ixnids  to  discharge  the  indebtedness. 
(3)  That  bonds  maturing  in  IS  years  after 
date,  providing  for  the  paymoit  ot  on»- 
fifteenth  of  tbe  prindpal  of  the  bond  in  an- 
nual Instellmoits,  or  bcmds  maturing  each 
yenr  through  the  period  of  IS  years,  so  that 
one-fifteenth  of  the  entire  ddit  will  be  ex- 
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tlngnlslied  each  year,  will  be  responsiTe  to 
tbe  qneation  submitted  to  the  people,  and 
will  not  be  in  conflict  with  section  8  of  article 
11  of  tbe  CMurUtutloa,  and  that  when  bo  Is- 
sned  will  be  ralld  obligatttma  of  tbe  dty, 
authorized  by  tbe  charter. 

That  portion  of  tbe  former  (^liiiion  stat- 
ing oar  conclufllonB  Is  withdrawn. 

In  arriving  at  tbe  conclusion  that  the  jndg- 
moit  sboold  be  affirmed  the  Justices  all 
agree.  From  that'  pOTtlon  of  the  opinion 
whicfa  holds  that  tbe  people  of  the  dty  and 
county  of  DeoTCr  have  the  power  to  direct 
the  erection  of  a  public  auditorium  at  pub- 
lic expense,  to  purchase  a  site  therefor,  and 
to  direct  the  iasnance  of  bonds  to  pi^  for  the 
same,  the  CHIEF  JUSTICE  and  CAMPBELL 
and  UAXWELL,  JJ.,  dissent;  It  being  their 
opinion  that  the  .purpose  mentioned  is  not  a 
"corporate  purpose.**  Tbe  CHIEF  JUSTICE 
and  CAMPBELL  and  MAXWELL,  JX,  also 
dissent  from  that  portion  of  tiie  <^ln1on 
which  holds  that  it  la  not  necessary  to  re- 
submit tbe  question  to  the  people,  and  that 
the  dty  may  by  ordinance  lasue  b(md>  und^ 
the  autborl^  already  glrea. 


SWBM  et  al.  t.  MONROE.  JndgSb 
(L.  A.  1,855.) 
(Bnpieme  Coort  of  Gallfoznla.  Feb.  21,  1906.) 

1.  JUSnCBB  OF  THE  PBAOK—APFBAI— BONDS— 

STATUTEai-AifERDMBNT— Implied  Repeal. 
As  the  amendment  in  1880  of  Code  Civ. 
Ppoc.  8  978,  relative  to  appeals  from  justices' 
courts,  did  not  alter  the  provisions  of  that  sec- 
tion relative  to  the  filing  of  an  undertaking  for 
$100  to  secure  the  costs  on  appeal,  that  part  of 
the  section  is  to  be  construed  as  of  the  date 
of  the  original  enactment  of  the  section  in  1872, 
and  hence  the  section  as  amended  eonld  not  be 
T^arded  as  repealing  section  928,  relating  to 
tbe  same  subject  and  enacted  in  1878.  even 
though  the  provisions  of  the  two  sections  were 
Inconsistent. 

2.  Same— Appeal— Bond  —  Deposit  ih  Lieu 
-Statutes. 

Code  Civ.  Proc  f  978,  providing  for  the 
execution  of  undertakings  Id  the  sum  of  $100 
on  appeals  from  a  justice  of  the  peace,  is  not  in- 
consutent  with  section  926,  providing  that  in 
all  dvil  eases  In  justices'  courts,  wherein  an 
nndertakins  is  required,  the  plaintiff  or  defend- 
ant may  deposit  a  sum  of  money  e^ual  to  the 
amount  required  by  the  undertaking,  which 
sua  shall  be  taken  as  security  in  place  of  tbe 
undertaking. 

[Ed.  Note^For  cases  in  point,  see  voL  81, 
Cent.  Dig.  Justices  of  the  ^ace,  I  S56.] 

3.  Same— AMOUNT  or  Deposit. 

Under  Code  Civ.  Proc.  f  978,  providing 
that  an  appeal  from  a  justice's  court  is  not 
effectual  unless  an  undertaking  be  filed  in  tbe 
sum  of  SlOO,  and  section  926,  providing  that  a 
deposit  in  gold  coin  equal  to  the  amount  re- 
quired in  the  undertaking  may  I>e  made  in  lieu 
d)ereof,  a  deposit  of  less  than  $100  Is  inef- 
fectual, though  the  judgment  and  ccffits  do  not 
exceed  the  sum  deposited. 

[Ed.  Note. — For  cases  in  iwint,  see  vol.  81, 
Cent.  Dig.  Justices  of  the  Peace,  S  662.] 

In  Bank.  Petition  by  Ella  Swem  and  an- 
other for  a  writ  of  prohibitioQ  to  restrain 
Oharlea  Monroe,  aa  judge  of  the  superior 


court  of  Los  Angeles  county,  from  taking 
any  further  proceedings  in  an  action  brought 
by  petitioners  against  Anna  Blnmbo^  and 
pending  before  respondoit  on  ^M)eal  trran  a 
Justice's  jndgmoit  in  fiavor  of  petlttukera. 
Writ  granted. 

X  Marlon  Brooks,  tor  petlttoaera.   H.  8. 

Rollins,  for  respondent 

SBAW,  J.  This  Is  an  original  proceeding 
for  a  writ  of  prohibition.  Tbe  proceeding 
was  begun  in  tbe  District  Court  of  Appeal  for 
the  Second  Distrld^  and  tbe  judges  of  that 
court  being  unable  to  agree  upon  a  Judgment, 
tbe  cause  bas  been  transferred  to  this  court 
in  accordance  with  section  4,  art  6,  of  the 
ConstltutloiL  The  case  was  considered  on 
tbe  merits  in  tbe  district  court,  although  not 
decided.  We  therefore  disregard  all  techni- 
cal objectiomi  to  the  issuance  of  the  prelim- 
inary writ 

Ella  Swan  recovered  judgment  In  a  Jus- 
tice's court  of  Los  Angeles  county  against 
Anna  Blumbei^  for  $86.80.  Including  costs 
of  suit  Thereafter,  Anna  Blnmberg  gave 
due  notice  of  appeal  to  the  superior  court,  but 
Instead  of  glrlng  the  bond  on  appeal  as  the 
law  provides,  she  endeavored  to  perfect  tbe 
appeal  by  making  a  deposit  of  money,  and 
for  that  purpose  d^sltedwlth  the  Justice  of 
tbe  peace  the  said  sum  of  $86.30  for  which  the 
judgment  was  given.  Tbe  papers  were  then 
transferred  to  the  superior  court,  and  assigned 
to  the  department  over  which  the  respooxiexit 
presides  as  Judge  thereof.  A  motion  was 
then  made  to  dismiss  the  ai^peal  on  the 
ground  that  no  bond  had  been  glvoa  for 
costs  on  appeal,  and  that  the  superior  court 
was  without  Jurisdiction  to  proceed  with  tbe 
case.  The  motion  was  denied,  whereupon 
this  proceeding  was  b^nn  to  prohibit  fur- 
ther proceedings  in  tbe  supolor  court  in  the 
cause. 

Tbls  court,  in  Laws  v.  Troutt  (OaL  Sop.) 
81  Pac.  401,  decided  that,  under  section  926 
of  the  Code  of  civil  Procedure,  an  appeal 
could  be  perfected  from  a  Judgment  of  a 
Justice's  court,  by  making  a  deposit  with 
tbe  justice  in  the  sum  of  $100,  as  ae- 
curlty  "for  the  payment  of  tbe  costs  <hi 
tbe  appeal"  instead  of  giving  the  under- 
talcing  or  that  purpose  required  by  section 
978  of  tbe  same  Code,  and  that  an  appeal  so 
perfected  would  give  the  superior  court  Juris- 
diction of  the  case.  Section  926  was  enacted 
on  February  25,  1878,  and  section  978  was 
amended  in  18S0  by  an  act  amending  a  num- 
ber of  sections  of  the  Code  of  Civil  Proced- 
ure, and  concluding  with  a  clause  r^ealhig 
all  acts  and  parts  of  acts  In  conflict  there- 
with. The  amendment  did  not,  howeva. 
make  any  change  In  the  portions  of  the  sec- 
tion, as  originally  enacted  in  187!^  relating 
to  tbe  undertaking  for  $100  to  secure  tbe 
costs  on  appeal.  Those  providona,  tberefiwe. 
are  to  be  considered  aa  If  th^  were  enacted 
In  1872,  and  are  not  to  be  given  act  as  if  re- 
dacted in  1880,  tither  for  purpoMS  of  re- 
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peal,  or  any  otha  piiipos&  Pol  Gode,  I  SS&i 
Sntberland  on  State.  S  2S7.  the  effect  of 
snfdi  repealing  clause  Is  no  greater  than  an 
upresa  declaration  of  tbe  rnles  of  law  con- 
oonlng  a  i^eal  by  Implication.  Tbere  la  no 
sncb  Inconsistency  between  sections  926  and 
978  as  to  work  a  repeaJ  by  Implication  of  sec- 
tion 926  by  tbe  amendment  of  1880  to  sec- 
tion 978,  eren  If  the  re-enactment  of  the  orlg- 
Izul  proTislona  wonld  bare  sncb  i^ect;  much 
less  when  they  are  not  to  be  deemed  aa  en- 
acted at  the  latter  date.  Hellman  t.  Shoul- 
ters,  114  CaL  153,  44  Pac.  915,  45  Paa  1057; 
1  Snth.  on  Stats.  H  27S,  256,  267;  26  Am.  & 
Eng.  Bn&  Law,  719.  725;  People  r.  Dnrlck, 
20  CaL  95;  District  of  Colnmbla  t.  Sisters, 
15  App.  D.  C.  308.  There  Is,  howerer,  noth- 
ing In  either  section  which  anthorlzes  an 
appeal  to  be  perfected  by  a  deposit  of  a  less 
sum  than  $100  as  security  for  the  coats  on 
appeaL  Neither  an  nndertaking  nor  a  de- 
poitft  to  stay  proceedings  can  be  taken  in  Hen 
of  a  deposit  or  undertaking  for  the  costs  on 
appeal.  McConky  t.  Superior  Court,  66  Gal. 
83;  Ooker  t.  Sopralor  Court.  58  CaL  177; 
McCradcen  Superior  Conrt,  86  Cal. 
76,  24  Pac  845.  In  the  present  case  tbe  de- 
posit of  mon^  was  less  than  $100,  which 
was  Inauffldent  to  perfect  tbe  aKieal.  The 
snperior  court  was  without  Jurisdiction  and 
sbonkl  have  dismissed  tbe  appeaL 

Let  the  writ  Issue  commanding  the  re- 
spondent to  r^raltt  from  fortber  proceedings 
In  the  case,  except  to  dlamlas  tbe  a]n>eal. 

We  concur:  BBATTY,  C  J.;  ANOEL- 
Lom,  J.;  8LOSS,  X;  LOBIOAN,  J.;  HBN- 
SHAW.  J. 


OOTLBB  T.  FITZGIBBONS  et  aL 
(Sac  1^.) 

(8aprem«  Court  of  California.  Jan.  29,  1006. 
Rehearing  Denied  Feb.  28,  1006.) 

1.  Oahokllatioit  Of  iNSTSDicmn  —  FOMID 
DnD-^<70MPLAinT. 

Where  a  complaint  to  quiet  title  and  set 
aside  a  deed  alleged  that  the  deed  was  not  signed 
or  executed  by  complainant,  or  any  other  person 
anthmdsed  by  her  to  execute  It,  bat  was  forged.  It 
was  not  objectionable  for  failure  to  state  with 
sufficient  fullness  facts  constituting  fraud. 
2:  Sahi. 

Where  complainant,  having  the  legal  title 
to  land,  Boed  to  have  her  title  goleted  against 
a  grantee,  who  claimed  title  without  right  under 
a  forced  deed,  which  plaintiff  prayed  should  be 
canceled,  a  complaint  alleging  that  the  Instru- 
ment nnder  which  defendant  claimed  title  was 
neither  rigned  nor  executed  bv  her,  nor  by  any 
other  person  anthorissd  her  to  execute  it. 
but  was  forgccL  stated  ancient  facts  to  constl- 
tnte  a  cause  of  action. 

Deittrtment  2.  Appeal  from  Supoicn- 
Goort;  Lassen  Gonnty;  F.  A.  Kell^.  Judge. 

Action  by  Mary  Cntler  againat  James  F. 
FitsglbtHmB  and  others.  From  a  Judgment 
for  plaintiff,  defendant  J.  J.  Bauer  appeals. 
Affirmed. 

W.  M.  Boardman,  I«uls  P.  Boardman,  for 
aroellant  B.  V.  ^jtencer  and  H.  D.  Bur- 
roughs,  for  respondent 


HcFARLAND.  T.  JoOgment  went  for 
plaintiff,  and  from  the  Judgment  the  defend- 
ant J.  J.  Bauer  appeals.  There  Is  no  bill  ct 
exertions.  The  record  consists  of  tbe  Judg- 
ment ndl  which  indudea  flndinga;  and  ap- 
pellant's contention  for  a  reversal  rests  npon 
tbe  asserted  Insufficiency  of  the  complaint 

It  Is  averred  In  tbe  complaint  that  plain- 
tiff Is,  and  ever  alnee  Blay  1896,  has  been 
tbe  owner.  In  possession  and  »ititled  to  the 
possession  of  certain  described^  land;  tlut 
defendants  claim  some  estate  or*  interest  In 
said  land,  which  claim  Is  without  any  light 
whatever.  It  Is  then  averred,  "for  a  further 
cause  of  action."  that  defttidantB  base  their 
claim  to  said  land  upon  a  certain  written  In- 
strument purporting  to  be  a  deed,  signed, 
acknowledged,  and  executed  by  plaintiff  to 
018  defmdant  Fltaglbbons,  dated  JannaiT 
14,  1890^  conveying  to  him  flald  land;  that 
plaintiff  did  not  on  >ald  day,  or  at  any  tlme^ 
make,  rign,  acknowledge,  or  execute  said  in- 
strument, or  any  deed  conv^ng  said  land  to 
Fltaglbbons  or  to  any  other  pnson,  and  did 
not  authorize  any  other  person  to  execute 
It  for  her;  that  said  alleged  deed  Is  false, 
fraudulent,  and  forged;  that  said  deed  baa 
been  recorded,  and  clouds  plaintiff's  title  to 
said  land.  The  praytt  of  the  complaint  la 
for  a  Judgment  quieting  plaintiff's  tltie  to 
the  land,  adjn^ng  that  defendants  have 
no  estate  or  intereat  tawdn,  and  decreeing 
that  said  deed  be  canceled,  etc  None  of 
the  defendants  appeared  except  Banw.  JS» 
demurred  to  the  complaint  and  also  answer- 
ed, averring,  among  other  things,  that  plain- 
tiff did  duly  make,  sign,  acknowledge,  and 
execute  the  said  deed  to  Fltsglbbmu*  and 
that  the  same  was  not  forged,  and  that 
Fltaglbbons  afterwards  conveyed  tbe  land 
to  Bauer,  and  that  tlina  tbe  latter  la 
the  ownw  thereof.  His  demnrrw  was 
overruled;  and,  aftw  tbe  taking  of  evi- 
dence, the  court  made  findings,  and  found 
that  plaintiff  did  not  execute  tbe  alleged 
deed  to  Fltaglbbons,  cr  anthorlze  any  persons 
to  do  so,  and  that  the  deed  waa  forged.  A 
Jndgmmit  was  rendered  quieting  ^atntiff*a 
title  to  tbe  land  and  canceling  said  alleged 
deed. 

We  aee  no  reason  for  reversing  or  dis- 
turbing tbe  judgment  Appellant's  conten- 
tion seems  to  be  that  respondent  Is  In  the 
posItioD  of  one  who  Is  trying  to  overturn  a 
legal  title  on  account  of  fraud,  and  that  the- 
complaint  is  deficient  because  It  does  not 
state  with  sufficient  fullness  the  facts  consti- 
tuting the  fraud;  and  he  cites  In  support  of 
his  contention  Burrls  v.  Adams,  06  Cal.  664, 
31  Pac.  *66S.  But  tbe  facta  In  Burrts  v. 
Adams  are  different  from  those  in  the  case 
at  bar,  and  tbe  principle  applied  there  la 
not  applicable  here.  The  plaintiff  in  the 
case  at  bar  Is  not  trying  to  set  aside  a  deed 
which  conveyed  the  legal  title,  on  the  ground 
that  the  deed  was  procured  through  fraud, 
mistake,  undue  Influuice.  conspiracy,  eta 
During  an  tbe  times  mentioned  In  the  oon^ 


Digitized  by 


1076 


8S  PAGiriG  aBFOBTBB, 


(Cat 


plaint  the  plaintiff  bad  the  legal  title;  It 
certainly  did  not  pass  out  of  her  by  a  writ- 
ten Inetrament  which  Bbe  did  not  execute 
and  which  wae  foi^red.  Havlns  the  legal 
title  to  the  land  In  contest,  she  brings  thla 
action  to  bare  her  title  thereto  quieted 
against  appellant  who  asserts  and  proclaims 
an  estate  in  the  land  which  Is  without  any 
right,  and  to  have  the  forged  deed  under 
which  he  claims,  and  which  was  recorded, 
canceled.  Morever,  the  aTerments  that  the 
Instrument  under  which  appellant  claims, 
in  form  a  conveyance  of  the  land  by  plain- 
tiff, was  not  signed  or  executed  by  her,  or 
by  any  other  person  authwtzed  by  her  to 
execnte  It,  and  was  forged,  constitute  a  sufl3- 
clent  statement  of  the  facts,  even  under  ap- 
pellant's contention.  We  see  nothing  In  the 
point  that  two  separate  and  distinct  cansea 
of  action  are  stated  In  the  complaint  There 
Is  really  only  one  cause  of  action;  and,  un- 
der the  facts  stated,  plaintiff  was  entitled  to 
a  judgment  anieting  her  title  and  canceling 
the  forged  deed  under  which  appellant 
claims. 

Ttie  Judgment  appealed  from  Is  affirmed. 
Weconcor:  LOBIOAN,  J.;  HBNSHAW,  J. 


riBBT  NAT.  BANK  OE*  MODESTO  T. 
WAKEFIELD  et  at  (Sac  1,266.) 

(Supreme  Oourt  of  California.  Jan.  27,  1906. 
Rflhearins  Denied        26,  1906.) 

1.  Taum  —  IlCVOLUnTAMT  TBVBTS-^^Bunoir 
— HiBTAKX. 

Where  money  was  deposited  In  bank  under 
the  mistaken  belief  of  the  doctor  that  it  be- 
longed to  a  partnership  composed  of  the  depositor 
and  a  decedent,  and  it  was  Bubseqnoitly  Judicial' 
ly  determined  that  the  partnership  never  existed, 
and  that  the  money  belonged  to  the  estate  of 
the  decedent,  the  bank  in  which  the  money  was 
deposited  was  an  Involuntary  trustee  thereof 
for  the  benefit  of  the  decedent's  estate,  under 
Ctv.  Code,  IS  2223,  2224,  defining  an  tnvolim- 
tary  trustee  as  one  who  wrongfully  detains  a 
thing  or  gains  the  same  by  fratu,  aoddsnt, 
mistake,  or  other  wrongful  miA, 

2.  ADMIIf ISTRATOBS  —  FOWKBA—DlSOHAXai  OF 

Tbust. 

An  administrator  has  no  power  to  relieve 
an  involontary  trustee  of  money  belonging  to 
the  estate  from  Us  trust  relation  to  the  estate. 

Dqurtmokt  2,  Appeal  from  Superior 
Oonrt,  StanMaus  Comity;  L.  W.  FoUcerth, 
Judge. 

Action  iKT  the  Elist  National  Bank  of 
Hodeato  against  O.  L.  Wakefield,  adminlatra- 
tor  of  the  estate  ot  Joseph  Knowlea,  de- 
oeaaed,  and  others.  From  ao  much  of  the 
Jndgmoit  aa  la  In  tavw  of  dtfisndanta,  and 
from  an  order  denying  a  new  trial,  plaintiff 
appeals.  Affirmed. 

W.  H.  Hatton  and  Dennett  &  Walthall,  for 
appellant  O.  W.  Dastln,  for  respondents. 

HcFABLAND,  J.  This  is  an  action  to 
toiiecloae  a  mortgage  executed  In  Ma  lifetime 
by  JoBei^  Knowles,  deceased.  By  tlie  com- 
plaint recourse  to  any  of  the  property  of 
the  estate  other  than  the  mortgaged  premises, 


and  attorneys'  fees,  are  waived.  O.  I*.  Wake- 
field, administrator  of  the  estate  of  Joseph 
Knowles,  is  mbde  a  defendant,  and  other  p&- 
sons  are  also  made  defaidants,  some  of  whom 
are  heirs  of  the  deceased  and  others  creditors 
of  bis  estat&  The  defendants  by  their  an- 
swer set  up  oertain  alleged  defenses  to  the 
foreclosure  of  the  mortgage,  but  the  court 
rendered  a  Judgment  of  foreclosure;  andU  as 
defendants  have  not  appealed,  we  need  not 
Inquire  Into  the  correctness  of  that  part  of 
the  Judgment  But  the  defendants  set  ap  a 
counterclaim  of  $1,000  and  interest  and  pray 
Judgment  against  plaintiff  for  that  amount; 
and  the  court  sustained  the  claim  and  render- 
ed Judgment  against  plaintiff  therefor.  From 
this  iMtt  of  the  Judj^ent  In  favor  of  defend- 
ants, and  from  an  order  denying  its  motion 
for  a  new  trial,  the  plaintiff  appeals.  No 
point  Is  made  by  plaintiff  as  to  the  propriety 
of  setting  up  this  demand  of  defendants  as  a 
counterclaim  In  this  presoit  action,  and  tba 
validity  of  the  claim  on  Its  merits  fa  the  oolf 
question  presented. 

The   material    facts    are   these :  Wben 
Joseph  Enowles  died,  his  son,  W.  H.  Knowles, 
asserted  that  bis  father  and  himself  were 
partners  In  a  certain  mill  business,  and  pro- 
ceeded to  conduct  that  business  witb  the  In- 
tent of  winding  It  up  as  the  surviving  partner. 
In  the  progress  of  thus  conducting  the  alleged 
partnership  bufllness  he  deposited  with  the 
bank,  plaintiff  herein,  various  sums  of  mon^, 
amounting  In  all  to  fl393.56,  as  the  prop- 
erty of  the  partnership,  and  this  money  was 
placed  by  the  bank  to  the  credit  of  "Knowlea 
ft  Son."   Afterwards  It  was  determined  in  a 
Judicial  proceeding  that  there  never  waa  any 
such  partnership,  and  therefore  the  money 
80  deposited  by  W.  H.  Knowles  was  assets  of 
the  estate  of  Joseph  Knowlea.  The  bank 
notified  the  administrator  that  It  bad  trans- 
f erred  the  money  to  his  account  as  adminis- 
trator of  Joseph  Knowles,  deeeaaed.  Tben- 
Qpon  the  adminlstratw  drew  bis  diedc  on  flie 
bank  for  said  sum  of  $1,8&8.56 ;  but  the  bank 
repudiated  the  ^aesik  upon  the  ground  that 
the  administrator  had  no  funds  there.  There- 
after there  was  a  conference  between  the 
administrator  and  the  bank  on  the  subject  of 
this  money,  and  the  former  was  Informed  by 
the  latter  that  it  bad  credited  the  whole 
amount  on  Its  mortgage.  The  administrator 
objected  to  this,  and  claimed  that  the  mone^ 
bdonged  to  tbe  estate,  and  Uiat  the  bank 
had  no  right  to  credit  It  upon  the  mortgage; 
and,  upon  demand  being  made  by  ttie  admin- 
istrator for  the  money,  the  bank  Informed 
him  "that  he  could  not  obtain  poasesslon 
thereof  except  1^  suit  tm  tbe  recoreiy  tliere> 
of."  niereafter,  on  tbe  6tb  day  ot  F^mnuy, 
1894,  the  administrator  and  the  bank  altered 
into  an  agreonent  that  Uie  bank  ml^t  credit 
$1,000  of  said  money  in  Its  hands  npm  the 
mortgage,  and  tlie  bank  gave  to  the  adminis- 
trator the  remaining  $89aS6,  and  the  bank 
agreed  not  to  proeecnte  Its  suit  tor  ton- 
doBure,  wblch  had  been  conmi«iced,  during 
the  next  nine  months.  The  oourt  found  that 
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"said  estate  for  some  time  bad  been  and  still 
Is  wholly  Insolvent,"  and  that  In  addition 
to  the  said  mortgaged  premlees  haa  not  snfB* 
clent  property  to  pay  Its  debts,  "or  more  than 
a  small  part  thereof."  There  Is  no  express 
finding  that  It  was  Insolvent  on  February  6, 
1894,  wben  the  credit  of  the  thousand  dollara 
was  made. 

The  appellant  Invokes  the  rule,  for  which 
there  Is  undonhtedly  a  good  deal  of  authority, 
that  wben  an  administrator  voluntarily  makes 
a  payment  to  a  creditor,  and  It  turns  out 
that  he  has  paid  him  too  much,  because,  the 
estate  being  insolvent,  the  creditor  was  en- 
titled to  only  hla  pro  rata  share  of  the  as- 
sets with  the  other  creditors,  the  amount  thus 
paid  cannot  be  recovered  back,  and  the  other 
creditors  can  look  only  to  the  administrator 
and  his  bonds.  But,  assuming  the  rule  to  be 
as  contended  for  by  appellant,  we  do  not  I 
think  that  It  applies  to  the  case  at  bar.  Die 
administrator  did  not  voluntarily  pay  the 
plalntltr  the  C1,000  wlthhi  the  rule  Invoked. 
He  never  bad  possession  of  the  money.  He 
tried  to  get  possession  of  It,  but  was  pre- 
vented by  appellant  from  doing  so.  He  drew 
bis  check  for  It,  but  payment  was  refused. 
It  is  not  necessary  to  determine  whether  the 
circumstances  constituted  a  "duress  of  goods" 
which  made  the  agreement  of  the  adminis- 
trator void.  See  Mayor  of  Baltimore  v. 
LefTerman,  4  Gill  (Md.)  42S,  and  notes  to  that 
case  in  45  Am.  Dec  14S.  Appellant  came  In- 
to possession  of  the  money  by  mere  ac- 
cident and  mistake— the  accident  of  W.  H. 
Snowies  depositing  It  with  appellant,  In- 
stead of  with  some  other  bank,  and  the 
mistake  of  believing  it  to  belong  to  a 
partnership  and  not  to  the  estata  We  think, 
therefore,  that  the  case  comes  within  the  pro- 
visions of  sections  2223  and  2224  of  the  Civil 
Code,  which  are  as  follows :  "One  who 
wrongfully  detains  a  thing  Is  an  involuntary 
truRtee  thereof,  for  the  benefit  of  the  owner." 
And  "one  who  gains  a  thing  by  fraud,  acci- 
dent, mistake,  undue  influence,  the  violation 
of  a  trust,  or  other  wrongful  act,  is,  unless 
he  has  Bcnne  other  and  better  right  thereto, 
an  luTOIuntary  trustee  of  the  thing  gained, 
fbr  the  benefit  of  the  person  who  would 
otherwtae  have  had  it."  And,  the  appellant 
being  ttau  an  Involuntary  trustee  of  the 
money  here  Involved,  we  do  not  tbink  that 
the  administrator,  even  if  not  under  dnrees, 
bad  ttie  power  to  relieve  appellant  from  Its 
tmafc  relatiw  to  the  estat&  The  trust  fund 
ttiU  remained  in  the  hands  of  appellant 

The  Judgment  and  order  appealed  from  are 
affirmed. 

Wa  concur:  LORIOAN,  J. ;  HBN8HAW,  J. 


BILLINGB  V.  FALMBR. 

(OMUt  of  Appeal,  Second  District,  Oalifomla. 

Dec.  12,  1905.) 

JlTDOlCBltT— DBrAUI.T— TlMX  OT  BUTKT. 

Under  Code  Civ.  Proc.  ||  4S2,  41%  requli- 
ing  an  aaiended  complaint  to  be  ilea,  end  a 


copy  thereof  to  be  served  optn  defoidant,  who 
must  answer  the  same  wttUn  10  days  after 
service  thereof,  and  anthorlshig  Judgment  by 
default  upon  failure  to  answer  as  in  otlter 
cases,  an  amended  complaint  cannot  be  served 
In  such  sense  as  to  require  defendant  to  answer 
the  same  untU  it  is  filed,  and  a  default  judgment 
entered  10  days  after  the  delivery  of  a  copy  of 
an  amended  complaint  to  defendant,  but  less 
than  10  full  days  after  the  filing  of  the  amend- 
ed complaint,  Is  prematurely  altered. 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  D.  K.  Trask,  Judge. 

Action  by  Smlly  A.  Billings  against 
Truman  O.  Palmer.  From  an  order  vacating 
a  default  Jndgment»  plaintiff  appeals.  Af- 
firmed. 

Boss  Avary  and  W.  O.  Petchner,  for  appel- 
lant Hubert  Gntier  Brown,  tot  reiqiontoit 

SMITH.  J.  The  case  is:  The  plaintiff  un- 
der an  order  allowing  him  to  file  an  amanAMi 
complaint  delivered  a  copy  of  the  proposed 
ocnnplaint  to  drfendant's  attom^r*  wbo  In- 
dorsed thereon:  "Becelved  oc^  of  the  with- 
in ameniled  complaint  this  12th  day  of  Octo- 
ber, 1804,"  wltb  Us  Blgnatore;  and  the  com- 
plaint was  filed  on  October  18th.  Counting 
the  time  from  tiie  latter  date,  the  lOtb 
day  would  fall  on  October  23d,  which  was 
Sunday,  and  the  defendant  would  have  the 
wbole  of  the  24tta  on  wUch  to  file  his  an- 
Bwa.  But  the  plaintiff,  wltbont  awaiting  tba 
«cplTaUon  of  Uie  tUne,  caused  default  and 
Judgment  thereon  to  be  entered  by  the  <deA 
on  that  day.  Tbia  Judgment  and  default 
waa  afterwards  set  aside  on  the  motion  of 
the  d^flndant,  on  the  ground  that  the  dnk 
had  no  JnrlsfUctlon  to  entw  the  same;  and 
the  contention  of  ^ipellant  to  that  In  ttds  tiie 
court  erred.  But  this  contention,  we  think, 
to  obvionsiy  midHiable.  'TThe  service  of  an 
amended  coniplalnt,'*  as  required  by  sectlcms 
4S2  and  472  of  the  Code  of  GItII  Procedure, 
ex  Tl  termini.  Implies  the  filing  ot  the  plead- 
ing; fbr,  until  then,  tbwe  to  no  amended 
complaint  and  there  can  be  no  service  of  it 
Regularly,  ther^ore,  tbo  serrlce  should  fol- 
low or  be  contemporaneous  with  the  filing. 
aalllanov.Kl]foy,94GaI.88,29Pae.4ie.  And 
though,  as  to  claimed  by  the  appellant.  It  be 
the  cnstom  smong  lawyers  to  deliver  the  copy 
priOT  to  the  filing,  and  tUs  may  be  taken  as 
snflldait  where  tlw  complaint  to  afterwards 
seasonably  filed,  yet  until  then  there  to  no 
service.  Ooker  t.  Bnperlor  Oowt,  68  Gal. 
ITS.  The  default  and  Judgment  were  time- 
fore  pronaturely  entered. 

The  order  appealed  from  Is  affirmed. 

We  concur:   ORAT.  P.  J.;  ALLEN,  3. 


NI8BBT  V.  CLIO  MIN.  CO. 

(Court  of  Appeal,  Third  DUtrlct,  California. 
Dec  18.  1905.  Behearlnf  Denied  by 
Supreme  Court  Feb.  8.  IQOfiL) 

1.  pABTixs— Munoua— AvsKDianiT. 

Civ.  Code,  S  367,  provides  that  the  ml» 
nomer  of  a  corporation  in  any  written  fautm- 
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ment  does  not  iDvalldate  It,  if  It  cu  be  reason- 
ably ascertained  what  corporation  was  intend- 
ed, and  by  Code  Cir.  Proc.  S  473,  the  court  may, 
in  furtherance  of  Justice,  allow  a  party  to 
amend  any  pleading  by  correctins  a  mistake  in 
the  name  of  a  party.  The  0.  HuiiBK  Company 
of  the  state  of  Maine  and  the  a  Mining  &  Mil- 
ling Company  of  New  Jersey  were  doing  busi- 
ness in  the  same  county;  the  former  owning 
the  G.  mine,  with  which  the  latter  had  no  con- 
nection. An  attactmient  was  levied  on  the  mine, 
the  complaint  and  snmmona  styling  the  defendant 
the  "C.  Mining  and  Milling  Company,"  but  the 
complaint  alleging  that  defendant  was  a  corpora- 
tion of  the  state  of  Maine  engaged  in  operating 
the  mine,  and  a  copy  of  the  summons  was 
mailed  to  the  "C.  Mining  and  Milling  Com- 
pany," at  the  residence  of  the  C.  Mining  Com- 
pany in  Massachusetts.  Plaintiff,  without  leave, 
amended  his  complaint  so  as  to  omit  the  words 
"and  Milling,"  and  by  the  same  attorn^  both 
corporations  app«irea  "specially"  moving  to 
strike  the  complaint  and  quash  the  summons. 
Held,  that  it  was  proper  to  [termit  plaintiff  to 
amend  the  complaint  by  omitting  the  words 
"and  Milling"  so  as  to  make  the  action  one 
against  the  O.  Mining  Company ;  such  company 
evidently  not  having  been  misled,  and  the  ap- 

Earance  by  It,  though  designated  as  "apecial*" 
ving  confessed  jurisdiction. 
[Ed.  Note. — ^For  cases  In  point,  aw  TOL  87, 
Gent.  INg.  Parties,  |  164.] 

2.  ATTACEifENT— Keeper's  Fzib. 

Where,  in  attachment,  it  appears  that 
the  properly  is  portable  and  of  considerable 
value,  it  is  proper  to  allow  keeper's  fees  for 
preserving  the  property. 

[fid.  Note.^ — Vote  eawa  in  point,  aee  voL 
Cmt.  Dig.  Attachment,  H  641^  641.] 

Appeal  from  Superior  Court,  Tnolumiie 
Gounty;  O.  W.  Nlcol,  Ju^e. 

Action  by  W.  G.  NiSbet  against  the  Clio 
Mining  Company.  From  a  Jndgmrat  In  favor 
of  plaintiff,  defendant  appeals.  Affirmed. 

Eugene  S.  Watson  and  J.  P.  O'Brien,  for 
appellant   F.  P.  Otl^  for  respondrait. 

Mclaughlin,  J.  There  are  three  ap- 
peals In  this  case:  (1)  From  the  Judgment; 
(2)  from  an  order  refusing  to  set  the  Judgment 
aside;  (3)  from  an  order  refusing  to  retax  the 
costs.  It  appears  that  two  companies,  the 
Glio  Mining  Company,  organized  and  exist- 
ing under  the  laws  of  the  state  of  Maine, 
and  the  Clio  Mining  and  Milling  Company, 
organized  under  the  laws  of  the  state  of  New 
Jersey,  were  in  existence  and  bad  been  doing 
business  in  Tuolumne  county.  The  former 
owned  and  was  operating  the  Clio  mine,  while 
the  latter  had  no  connection  with  said  mine. 
Wben  this  action  was  commenced,  an  attach- 
ment was  issued  and  levied  on  the  Gilo 
mine  and  tools  and  machinery  thereon,  and 
a  keeper  was  placed  in  charge  of  the  prop- 
erty. In  the  original  complaint  the  de- 
fendant was  styled  the  "CUo  Mining  and 
Milling  Company,"  and  this  error  was  also 
made  In  the  summons.  It  was,  however,  dis- 
tinctly alleged  that  the  defendant  corporation 
was  organized  under  the  laws  of  the  state  of 
Maine,  and  that  It  was  engaged  In  mining  at 
the  Gilo  mine  In  Tuolumne  county.  It  Is 
obvious  that  the  description  did  not  exactly 
fit  either  of  the  above-mentioned  corpora- 
ttona.  Under  an  ordw  for  publication  of 


summons,  publication  thereof  was  made,  and 
a  copy  of  the  summons  attached  to  a  copy  of 
the  complaint  was  mailed  to  the  Clio  Mining 
and  Milling  Company  at  the  last  known  resi- 
dence of  the  defendant,  which  was  53  State 
street,  Boston,  Mass.   Slmlllar  copies  were 
also  served  upon  the  Secretary  of  State. 
Within  the  time  allowed  by  law,    J.  P. 
O'Brien,  Esq.,  appeared  for  the  defendant 
by  filing  a  demurrer  to  the  complaint.  Tliis 
demurrer  was  overruled,  and  on  May  6. 
1904.  an  answer  signed  and  verified  by  him 
as  "Attorney  for  Defendant"  was  filed.  Tbis 
answer  contained  si)eclflc  denials  of  all  aver- 
ments of  the  complaint.  Including  tbe  cove- 
nants as  to  corporate  organization  and  exlst- 
tence  under  the  laws  of  Maine,  and  the  oper- 
ation of  the  CUo  mine.   Three  days  later  tbe 
plaintiff,  without  leave  of  the  court,  filed  an 
amended  complaint,  reciting  that  a  mistake 
bad  been  made  In  the  name  of  the  defendant 
corporation,  and  omitting  the  words  "and 
Milling"  wherever  they  ap[>eared  Id  said 
name.   This  amended  complaint  was  served 
on  the  attorney  for  defendant,  wbo  five  days 
thereafter  gave  two  separate  notices  of  mo- 
tions to  be  made  for  and  In  behalf  of  tbe  Glio 
Mining  Company.   One  of  these  motions  was 
'to  strike  the  amended  complaint  trom  tbe 
flies,  the  other  to  quash  the  summons  and 
service  thereof,  and  the  service  of  tbe  amend- 
ed complaint,  as  far  as  the  CUo  Mining  Com- 
pany was  concerned.   These  notices  recited 
that  the  Clio  Mining  Company  appeared  spe- 
cially for  the  purpose  of  making  the  motions, 
and  for  no  other  purpose,  and  both  were  sign- 
ed by  Mr.  O'Brien,  as  "Attorn^  for  the  De- 
fendant" An  affidavit  signed  by  him  ac- 
companied the  notices,  and  it  is  therein  re- 
cited that  he  was  the  attorney  for  the  Glio 
Mining  and  Milling  Company,  and  also  ap- 
peared as  tbe  attorney  for  tbe  Gilo  Mining 
Company  for  the  purpose  of  making  tbe  mo- 
tions above  mentioned.   Thereupon  the  plain- 
tiff gave  notice  of  a  motion  for  leave  to 
amend  the  complaint  by  striking  out  the 
words  "and  Milling"  wherever  they  appear- 
ed In  the  name  of  the  defendant  corporation, 
and  served  such  notice  upon  Mr.  O'Brien. 
This  motion  was  supported  by  the  affidavit  of 
the  attorney  for  plaintiff,  reciting  tbe  mis- 
take, and  that  tbe  sole  purpose  of  tbe  amend- 
ment was  to  correct  the  same. 

This  last-mentioned  motion  came  on  for 
bearing  at  the  same  time  tbe  motions  previ- 
ously mentioned  were  heard,  A.  A.  Smith. 
Esq.,  appearing  for  J.  P.  O'Brien,  "Attorney 
for  Defendant"  The  motion  to  strike  tbe 
amended  complaint  from  the  flies  was  grant- 
ed on  the  ground  that  the  same  was  filed 
without  notice  to  defendant  and  without 
leave  of  tbe  court  Tbe  motion  for  leave  to 
file  the  second  amended  complaint  was^then 
argued  by  respective  counsel  and  granted  by 
tbe  court;  defendant  reserving  an  exception. 
Notice  of  the  time  fixed  for  trial  was  served 
on  the  attorney  for  defendant  and  tbe  Sec- 
retary of  State,  bat  tbe  defendant  was  not 
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represented  at  the  trial.  Judgment  was  duly 
entered  In  ftiTor  of  plaintiff  on  Jnly  6,  1901, 
and  on  the  same  day  a  memorandum  of  costs 
was  aerred  on  Mr.  O'Brloi,  as  atbvney  for 
the  detoidant  Four  days  later  the  Olio 
Mining  Company,  a  defendant  In  the  action, 
filed  Its  notice  ot  motion  to  retaz  the  costs  and 
strike  certain  Items  from  the  cost  bllL  This 
notice  recited  that  Uie  defendant  aj^ieared  for 
the  purpose  of  making  uld  motion,  andnot  oth- 
erwise, and  was  s^ned  by  Bngene  8.  Watson, 
as  "Attorn^  for  said  D^endant,  for  the  Pur- 
pose of  said  Motion."  On  the  hearing  of 
this  motion,  all  the  papas  on  flle  In  the  action, 
certified  ocqples  of  the  articles  of  Incorporation 
of  the  two  ooxporatlons,  and  the  certificate  of 
the  Secretary  of  State,  that  no  corporation  of 
elth»  name  organized  under  the  laws  of 
Maine  had  filed  a  designation  of  agent  In  his 
office,  woe  considered.  The  plaintiff  also 
testified  that  tools  worth  "aemnl  hundred 
dollars"  wore  under  attachment.  Thereaf- 
ter the  Clio  Mining  Company  gave  notice  of 
a  motion  to  vacate  the  order  permitting  the 
plaintiff  to  file  the  amended  onnplalnt  and  to 
quash  the  service  of  the  same,  and  also  to 
vacate  and  set  aside  the  judgment  This 
notice  was  slgDed  by  Mr.  Watson,  as  attorney 
for  the  defendant,  and  contained  a  redtal 
that  said  company  appeared  specially  for  the 
purpose  of  said  motion.  The  motion  was 
based  on  all  the  papers,  proceedings,  and  rec- 
ords on  flle  In  the  case.  Including  the  arUcIes 
of  IncorporatlfflL  of  the  two  companies,  and 
on  the  affidavit  of  Bfir.  O'Brlra.  This  affida- 
vit recites  that  affiant  was  at  all  times  the 
attorn^  fcv  tiie  Clio  Mining  and  Milling 
Oompsny;  that  the  amcmdment  was  an  at- 
tempt to  commence  a  new  action  against  the 
Clio  Mining  Company  without  service  of 
siuumons;  that  the  two  corpo rations  were 
squirate  and  disttnet;  and  that  at  the  time 
of  makliv  the  aflldavlt,  and  the  service  of  the 
amended  complaint,  be  was  not  the  atttorney 
for  the  Olio  Mining  Company.  The  affidavit 
condudes  with  a  prayer  that  the  relltf  sought 
by  ths  motion  be  granted.  It  I'O'^i^Ti  no 
recital  that  Mr.  O'Brien  was  not  the  attorney 
for  the  last-mentioned  corporation  at  other 
times  than  the  two  particular  occasions  men- 
tioned. The  plaintiff,  on  the  hearli^;  of  the 
motion.  Introduced  a  letter  from  the  secretary 
of  the  Olio  Mining  Company,  mratlonlng  the 
new  Clio  Company,  and  showing  that  the 
office  of  the  secretary  was  at  08  State  street, 
Boston,  Mass.  The  motions  last  motioned 
were  denied  tqr  the  comt,  and  the  facts  above 
recited  form  the  basis  of  the  various  ap- 
peals. 

The  appellant  makes  the  point  that  the 
court  never  acquired  Jurisdiction  of  the  Clio 
Mining  Company.  In  this  ronnection  It  Is 
insisted  that  the  Clio  Mining  aod  Milling 
Company  was  the  sole  defendant  prior  to  the 
amoidment,  and  that  service  of  smnmoDs 
was  made  upon  that  corporatI(m.  If  tills  be 
correct,  then  eertalnly  an  smendment  to  the 
cnnplalnt  could  not  op«ate  to  substitute  the 


Olio  Mining  Company  for  the  original  de- 
fendant; and  give  the  court  jurlsdlctbHi  cX 
that  corporation  without  service  of  snmmons 
in  sraue  mannw  authniaed  by  law.  But 
the  contention  that  the  Clio  Mining  tmd  MUU 
ing  Company  was  the  original  party  dttfend- 
ant  upon  which  summons  was  served  rests 
entirely  cm  the  fact  that  the  words  Italldzed 
appeared  in  the  name  the  defet^ant'u  it 
appeared  In  the  summons  and  original  com- 
plaint Bvery  oth»  fact  and  circumstance 
Indicates  an  intention  to  sne  and  serve  the 
Gilo  Mining  Company,  l^t  corporation  was  • 
organized  nndw  the  laws  of  Maine,  while 
the  other  company  was  oi^canlzed  under  Uie 
laws  of  New  Jersey.  The  f ormar  owned,  and 
was  cq^erating,  the  property  attached,  and  the 
latter  had  no  Into^  In  or  connection  with 
that  property.  The  causes  of  action  set  forth 
In  the  comidalnt  were  tat  labor  performed 
and  wood  furnished  at  the  Olio  mine,  and  It 
clearly  appears  that  the  WffS  of  summons, 
attached  to  a  ci^  of  the  complaint  was 
mailed  to  the  oOiaa  of  the  secretary  of  the 
Olio  Mining  Company,  mentioned  in  the  af- 
fidavit and  order  txx  publication  of  summons 
as  the  last  known  place  <tf  residence  of  the 
defendant  These  facts  certainly  do  not  sus- 
tain the  premise  upon  which  the  argument  of 
appellant  Is  based.  True  the  affidavits  re- 
cite tiiat  the  afllant  aweared  for  the  New 
Jersey  corporation  In  filing  the  demurrer  and 
answer,  but  their  genoral  tenor  and  the 
course  pursued  show  that  a  service  ot  papers 
on  him  as  attcnney  fbr  the  defendant  brought 
a  quli^  response  from  tiie  appellant  corpora- 
tion. In  any  event,  the  extent  and  purpose 
of  his  appearance  must  be  gathered  from  the 
record  rstber  than  f»Hn  affidavits.  The 
notices  of  speidal  an>earance  in  behalf  of  ap- 
pellant In  oonmion  with  the  answer,  are 
signed  "J.  P.  O'l^ten,  Attorn^  for  DefOnd- 
ant"  and  tiie  affidavit  condude  with  a  pray- 
er that  the  rMlef  sought  by  ai^Uant  be 
granted.  There  is  no  pretense  that  copies  of 
summons  or  complaint  were  mailed  to  any 
office  or  resldmce  of  the  OUo  Mining  and 
Milling  Oompaqy,  or  that  any  of  Its  officos 
or  agents  ever  received  such  copies.  The 
TOrified  ansirer  clearly  dnucmstrates  tiiat  the 
corpraratlon  was  not  mlded.  and  certain  It  is 
that  no  ^eetxax  of  ordinary  intelligence  could 
Inspect  the  reccwd  without  knowing  whidi 
oNimratton  was  Intoided. 
mwe  was  no  necessity  for  any  appearance 
the  Olio  Mining  and  Milling  Ownpony. ' 
If  such  necessity  seemed  apparent  at  first 
blush,  a  mere  inspection  of  the  complaint  or 
other  papws  would  show  that  them  was  no 
occasion  for  an  appearance  evoi  \xf  \fim  in 
abatement  mudi  less  a  plea  to  the  mwits. 
The  questions  arlsix^  by  reason  of  the  amend- 
ment must  therefore  be  determined  under 
rules  ifrfalch  would  obtain  If  the  Olio  Mining 
and  Milling  Company  had  not  been  injected 
Into  the  c(mtroversy.  A  mistake  in  the  name 
of  a  natural  pwson  may  be  corrected  by 
amendment  of  a  pleading  (Allison  Vt  Tliomas. 
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72  Cal.  503,  14  Pac.  309.  1  Am.  St  Eep.  89; 
McDonald  t:  Swett,  76  Cal.  259,  18  Paa 
S24);  and  tbe  miBnomer  of  a  corporation  in 
a  pleading  bas  tbe  same  l^al  effect  as  the 
misnomer  of  an  Individual.  Morawetz  on 
Corporations,  3M,  855.  "The  misnomer  of 
a  corporation  In  any  written  Instrument 
does  not  invalidate  the  instrument  if  it  can 
be  reasonahly  ascertained  from  It  what  cor- 
poration is  intended."  Civ.  Code,  {  857; 
UnderhlU  t.  Santa  Barbara,  etc.,  Co.,  93  Cal. 
314,  28  Pac.  1049;  Doooboe-Kelly  Banking 
Co.  v.  S.  P.  Co..  138  Cal.  192,  71  Pac.  93,  94 
Am.  St.  Rep.  28;  People  t.  Sierra  Buttes, 
etc.,  Mining  Co.,  39  Cal.  614;  Rudy's  Beach 
on  Corporations,  99,  99a,  1003.  The  court 
may,  in  furtherance  of  Justice,  allow  a  party 
to  amend  any  pleading  by  correcting  a  mis- 
I  talce  In  the  name  of  a  party.  Code  CIt.  Proa 
]  473.  In  Chattanooga,  Rome  &  Columbus  R. 
Co.  T.  Jackson,  86  Ga,  676,  13  S.  B.  109,  the 
name  of  the  corporate  defendant  contained 
the  word  "Carrollton,"  instead  of  "Colum- 
bus," and  the  plaintiff  was  permitted  to 
amend  by  Inserting  the  latter  word.  In 
Johnson  t.  Central  Railroad,  etc.,  74  Oa.  897, 
Id  a  suit  brought  against  the  Central  Rail- 
road &  Banking  Company,  the  addition  of 
the  words  "of  Georgia"  was  sanctioned.  In 
Singer,  etc.,  t.  Qreenleaf  <AIa.)  14  South. 
109,  the  defendant  corporation  was  styled 
the  "Singer  Sewing  Machine  Company,"  and 
the  Supreme  Court  of  Alabama  approved  the 
ruling  permitting  an  amendment  by  insertii^c 
"Singer  Manufacturing  Company,"  saying: 
"There  was  not  an  entire  chan^  of  party, 
but  only  a  correction  of  part  of  a  corporate 
name  which  had  been  misconceived.  We  do 
not  think  the  change  was  calculated  to  mis- 
lead." And  similar  amendments  were  held 
proper  In  the  following  cases:  Maher  r. 
Interstate  Switch  Co.  (Kan.  Sup.)  61  Pac.  286; 
Wilcox  V.  American  8a v.  Bank  (Oolo.  Sup.) 
40  Paa  881;  Anglo-Am.  P.  &  Prov.  Co.  v. 
Turner  Casing  Co.  (Kan.  Sup.)  8  Pac.  406. 

In  the  case  at  bar  the  complaint  shows  on 
its  face  that  the  defendant  corporation  was 
organized  under  the  laws  of  Maine,  and  that 
the  causes  of  action  were  against  the  appel- 
lant The  affidavit  and  orAer  for  publication 
of  summons  are  ample  to  show  that  it  was 
the  Maine,  and  not  the  New  Jers^.  corpora- 
tion that  was  meant  The  right  par^  was 
sued,  and  the  only  service  of  summons  at- 
tempted was  upon  the  Clio  Mining  Company. 
The  only  mistake  was  in  the  addition  of  the 
words  **and  MlUing,"  and  the  fact  that  It 
was  a  mere  mistake  must  have  been  apparent 
to  erary  person  making  any  examination  of 
the  rectvd,  however  superficial  or  casual  such 
examination  might  be.  The  mistake  could 
not  abridge  the  rights  or  privileges  of  the 
plaintiff,  unless  the  New  Jersey  corporation 
was  actually  made  a  party  and  served  with 
process.  Under  the  drcumstances  disclosed 
by  this  record  It  would  be  sticking  In  the 
bat^  and  sacrlflcli^  substance  for  shadow, 
to  187  down  the  technical  rule  that  the  plain- 


tur  was  stripped  of  the  privilege  or  right  to 
amend  his  pleading  by  the  voluntary  a^vear- 
ance  of  the  Clio  Mining  and  Milling  Company 
in  an  action  plainly  brought  against  another 
corporation  of  a  similar  name,  but  dlfferait 
residence.  But  aside  from  the  foregoing  con- 
siderations, there  Is  another  reason  why  the 
Jurisdiction  of  the  court  must  be  upheld.  We  ^ 
think  the  appellant  confessed  such  Jurisdic- 
tion by  its  appearance  as  a  party  to  the  ac- 
tion. "Courts,  under  the  reformed  Systran  < 
of  procedure,  look  to  the  substance  of  things 
rather  than  to  form,  and  to  persons  and 
things  rather  than  mere  names.  This  man- 
ner of  treating  things  constitntes  the  life 
and  spirit  of  the  reformed  system  of  proce- 
dure." Anglo,  etc.,  V.  Turner  Casing  Co. 
(Kan.  Sup.)  8  Pac  404.  That  system  was 
designed  to  enable  courts  of  Justice  to  brush 
aside  technicalities  affecting  no  substantial 
right  and  decide  causes  upon  the  merits.  In ' 
the  case  at  bar  the  body  of  the  complaint 
clearly  indicated  that  the  intention  was  to 
sue  the  Clio  Mining  Company  and  recover 
upon  Its  debt  and  parties  appearing  in  tbat 
action  could  not  close  their  eyes  to  substan- 
tial facts,  and  rely  upon  mere  technical  omis- 
sions In  the  caption  or  title  of  the  caaseL 
Wise  V.  Williams,  72  CaL  547,  14  Pac.  204; 
Spear  v.  Ward,  20  Cal.  676 ;  Lasar  v.  Johnaon, 
125  CaL  555,  58  Pac.  161;  Fruit  etc,  Co. 
V.  Fresno,  ete.',  Co.  (C.  C.)  94  Fed.  847.  The 
answer  was  to  the  mwlts,  and  on  Its  face 
discloses  an  Intimate  knowledge  of  all  the 
facts  and  circumstances  showing  the  mistake. 
Immediately  after  It  was  filed  the  plaintiff 
took  steps  to  correct  the  error  and  served  an 
amended  complaint  on  the  Bttomey  who  had 
signed  and  verified  the  answer,  not  as  attor- 
ns for  the  Clio  Mining  and  Milling  Com- 
pany, but  as  attorney  for  defendant  Tbat 
attorn^,  evidently  In  response  to  sudi  serv- 
ice, appeared  for  the  Clio  BCinIng  Company 
and  made  motions,  not  only  to  Quash  the 
summons  and  service  thereof,  but  also  to 
quash  service  of  the  amended  complaint  and 
strike  the  same  from  the  fliee,  sUU  subscrib- 
ing himself  "Attorney  for  Defendant"  When 
the  motion  for  leave  to  file  the  second  amend- 
ed complaint  came  on  to  he  beard  on  the 
heels  of  the  ordw  striking  the  first  amended 
complaint  from  the  files,  the  same  attorney, 
throngb  bis  representative  at  the  otber  beai^ 
ing,  Tealsted  the  motion  and  noted  an  excei>- 
tlon  for  the  d^lendant  When  the  Olio  Min- 
ing Company  so  appeared,  It  had  full  knowl- 
edge of  the  mistake  and  the  facts  and  cir- 
cumstances connected  with  the  case,  for  It 
must  be  held  to  tiave  bad  know!e<U^  of  facts 
known  to  Its  chosen  attorney.  It  c^talnly 
cannot  be  pretended  that  the  attorney  who 
had  appeared  In  Its  behalf  changed  his  al- 
legiance and  Identity  eo  instantl,  and  appear- 
ed for  the  Clio  Mining  and  Milling  Company 
in  resisting  a  motion  to  amend  clearly  and 
unquestionably  favorable  to  that  corporation. 
This  would  be  r^ragnant  to  reascm,  and  con- 
trary to  the  presumptions  wbldi  aid  tbe  ac- 
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tton  of  the  trial  court  Nothing  to  the  con- 
trary appearing,  It  mnat  be  assumed  that  the 
motion  to  amend  was  resisted  on  behalf  of 
the  Clio  Mining  Company,  and  this,  appears 
to  be  In  consonance  with  the  facts.  This 
being  true,  that  corporation  could  not  have 
the  benefit  of  its  resistance  and  still  escape 
the  jurisdictional  consequences  If  the  motion 
was  granted.  After  judgment,  seemingly  in 
response  to  a  cost  bill  served  on  Mr.  O'Brien, 
the  same  corporation  appeared  as  a  party 
defendant  to  contest  the  accuracy  of  the  bill 
of  costs,  and  later  renewed  its  attack  on  the 
amended  pleading  and  summons  and  moved 
to  have  the  Judgment  set  aside.  True  there 
was  an  endeavor  to  make  each  appearance 
special,  but  If  a  party  appears  and  asks  for 
any  relief  which  could  only  be  given  to  a 
party  In  a  pending  case,  such  as  preventing 
amendment  of  pleadings,  or  striking  papers  j 
from  the  flies,  or  granting  relief  from  exces- 
sive costs,  "it  is  a  genera]  appearance  no 
matter  how  carefully  or  expressly  it  may 
be  stated  that  the  appearance  is  special."  | 
In  re  Clarke.  125  Cal.  392,  58  Pac.  22 ;  Se-  ■ 
curlty,  etc.,  Co.  v.  Boston  Fruit  Co.,  126  Cal. 
428,  68  Pac.  941.  59  Pac.  296. 

We  have  seen  that  the  appearance  for  the 
purpose  of  making  a  motion  to  retax  the  costs 
and  strike  certain  items  from  the  cost  bill 
necessarily  admitted  that  the  court  had  jn- 
rlsdlction,  and  hence  the  only  point  to  be 
considered  in  that  connection  is  the  power 
of  the  court  to  allow  keeper's  fees  for  pre- 
serving  the  property  under  attachment 
Waiving  the  point  that  the  motion  was  not 
made  by  the  attorney  of  record  or  an  at- 
torney substituted  for  him,  we  think  that  un- 
der the  facts  disclosed  the  allowance  was 
proper.  It  clearly  appears  that  property  of 
considerable  valne  under  attachment  was 
portable,  and  we  think  the  expense  of  the 
flheriff  In  caring  for  and  preserving  this 
property  was  a  proper  Item  of  cost  If  a 
levy  Is  made  on  Immovable  property,  no 
keeper  would  ordinarily  be  necessary,  but  In  I 
our  opinion  when  an  attachment  Is  levied  on 
movable  property,  even  though  It  be  classed  j 
as  fixtureR,  the  sbprlfiT  must  safely  keep  and 
preserve  such  property  and  Is  entitled  to  the 
necessary  cost  of  doing  so. 

The  judgment  and  orders  are  affirmed. 


We  concur:  CHIPMAN,  P.  J.;  BUCK- 
liBS.  J. 


HARBT  V.  BOARD  OF  EDUCATION  OF 
CITT  AND  COUNTY  OF  SAN 
iTEANOISCO  et  al. 

(Court  of  Appeal,  First  Distxtet,  CbUfbnla. 
^Ss.  12,  1006.) 

llARnAinTB—  TjIMITATIONS— LaCHKS — SCHOOL- 
TBAOHEBS— Dl  SCHAHOE. 

Pol.  Code,  i  1783,  provides  that  tb«  h<^deTB 
of  certain  ■chool-teariwen'  cotlfieata^  when 


dected  to  teach,  aihall  be  dismived  only  for  In- 
subordination or  other  causes,  as  mentioned 
In  section  1791.  Held,  that  a  ecbool-teacher'B 
riffht  to  mandamoB  to  compel  a  school  board  to 
amnit  ber  to  the  oijoym^  of  the  podtion  of 
vice  principal  of  a  school,  to  whidi  she  had 
been  appointed,  and  from  which  she  had  been 
summarily  removed,  was  a  right  created  solely 
by  section  1793,  and,  when  not  sought  to  be 
enforced  for  more  than  three  years  after  it  ac- 
crued, was  barred  both  by  laches  and  by  Code 
Civ.  Pmc  S  838,  snbd.  1,  requiring  an  action 
on  a  liability  created  by  statute,  other  than  a 
penalty  or  fbrfeitare,  to  be  brought  within  three 
years. 

Appeal  from  Superior  Court.  City  and 
Count?  of  San  Francisco;  J.  M.  Seawall, 
Judge. 

Petition  1^  Rosalie  Harby  agalnat  the 
board  of  edncatlOD  of  ttie  city  and  omnty  of 
San  Francisco.  From  a  judgment  deDying 
the  writ  plataitlff  appeals.  Affirmed. 

Arthur  H.  Barendt  for  appellant  Frank- 
lin K.  Lane  and  W.  I.  Brobeck,  for  re- 
qKmdentB. 

HALL,  J.  PlalntifT  petitioned  for  a  writ 
of  mandate  to  compel  the  defendant  to  ad- 
mit plaintiff  to  the  use  and  enjoyment  of  the 
position  and  employment  as  vice  principal  of 
the  Fairmont  Intermediate  Grammar  School 
of  the  city  and  county  of  San  Francisco.  A 
demurrer  to  the  complaint  was  sustained, 
and  judgment  thereupon  entered  in  favor  of 
defendants.  The  appeal  ts  by  plaintiff  from 
said  judgment 

It  is  alleged  in  the  complaint  that  plaintiff 
was  regularly  elected  by  the  board  of  educa- 
tion of  the  city  and  county  of  San  Francisco 
to  the  position  of  vice  principal  of  the  Fair- 
mont Intermediate  Grammar  School  on  the 
2Sth  day  of  December,  18^  On  the  4th  day 
of  January,  1809,  the  said  board  adopted  an- 
other resolution  removing  ber  from  said  po- 
sition, and  when  on  the  8th  day  of  Jsnuary, 
1899,  she  appeared  at  the  school  and  demand- 
ed the  right  to  enter  upon  the  duties  of  such 
position,  the  right  was  refused  her  by  the 
defendants,  and  she  has  never  been  allowed 
to  enter  into  said  position  or  to  enjoy  the 
emoluments  thereof.  It  also  appears  that  be- 
fore and  ever  since  the  dates  mentioned  she 
has  held  a  position  as  teacher  in  a  grammar 
grade  In  another  school  of  said  city  and  coun- 
ty. This  action  was  commenced  August  23, 
1902,  more  than  three  years  after  the  accru- 
ing of  ber  alleged  right  Defendants  de- 
murred, pleading  li^fficlency  of  facts,  and 
the  bar  of  section  339,  subd.  1,  and  section 
888,  subd.  1.  Code  Civ.  Proa  We  think  the 
action  is  barred  by  the  provisions  of  subdivi- 
sion 1  of  section  838,  Code  Civ.  Proc.  That 
the  statute  runs  against  applications  for  writs 
of  mandate  cannot  be  disputed,  and  It  com- 
mences to  run  when  the  claimant  is  first 
deprived  of  his  right  Barnes  v.  Glide.  117 
Cal.  1,  48  Pac.  804,  S9  Am.  St  Rep.  153; 
Barber  v.  MiUford,  117  Cal.  356.  49  Pac.  206; 
JOnea  t.  Police  CQm^  141  Cal.  96, 74  Paa  606: 
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The  Uabllltr  of  the  defendants  to  tills  ac- 
tion depends  upon  the  proTlslons  of  section 
1793  of  the  Political  Code.  If  It  were  not  for 
such  statute  the  board  of  edncatlon  would 
have  the  right  to  transfer  or  remove  teachers, 
being  answerable  only  In  damages  for  a  viola- 
tion of  contract  In  cases  of  employment  for 
a  fixed  period.  Kennedy  v.  Board  of  Edu- 
cation, 82  Cal.  483,  22  Pac.  1042.  It  Is  only 
by  virtue  of  the  provisions  of  the  statute  that 
the  teacher  has  a  right  to  be  protected  from 
removal,  or  that  any  liability  to  this  action 
ttzists  against  the  defendants.  The  relief 
demanded  by  plaintiff  is  derived  from  the 
itatute,  and  would  have  no  existence  If  it 
were  not  for  the  statute.  The  action  Is  upon 
a  liability  created  by  statute,  and  Is  there- 
fore barred  In  three  years.  Similar  views 
were  expressed  in  Barber  t.  Mnlford.  117 
CaL  869,  49  Pac.  206,  which  was  an  action 
for  a  writ  of  mandate  to  enforce  the  perform- 
ance by  a  board  of  education  of  a  duty  en- 
Joined  by  law,  tbough,  aa  the  wnmg  section 
was  pleaded,  the  case  was  not  dedded  on  ttala 
point  See,  also,  HUEby  t.  Calaveras  Co.,  18 
GbL  17B;  People  t.  Hulbart;  71  CaL  72,  12 
Pac.  48 ;  Bank  of  San  Lnls  Obispo  t.  Pacific 
a  B.  S.  Co..  108  Oal.  C04.  87  Pac.  499. 

We  are  also  of  the  opinion  that  plalntUTs 
right  of  action  Is  barred  by  laches.  She  did 
not  bring  this  action  for  more  than  three  and 
one-half  years  after  she  was  removed  from 
tbe  position  she  claims.  During  one  year  of 
this  time,  as  appears  by  her  complaint,  some 
one  else  filled  the  position,  and  during  none 
of  tbe  time  has  tiie  public  received  the  benefit 
of  ber  services  for  wblcta.  If  reinstated,  she 
expects  the  public  to  pay.  In  New  York 
state  a  similar  law  exists  as  to  tbe  removal 
of  certain  public  offlcera,  and  In  that  state 
it  has  uniformly  been  held  that  a  person 
claiming  to  have  been  unlawfully  removed 
is  guilty  of  laches,  unless  he  brings  his  action 
for  a  writ  of  mandate  promptly.  In  Murphy 
V.  Keller  (Sup.)  70  N.  Y.  Supp.  406,  It  is  said: 
"In  all  proceedings  of  this  character,  where 
a  person  removed  from  office  la  entitled  to 
receive  from  the  public  compCTSation  for  the 
services  be  performs,  If  he  Intends  to  insist 
that  this  removal  wns  Illegal,  or  that  the 
law  entitles  bim  to  be  reinstated,  bla  applica- 
tion for  reinstatement  should  be  promptly 
made  so  as  to  protect  the  city  from  the  necea- 
Blty  of  paying  two  persons  for  the  same  serv- 
ices. To  the  same  eflCect  are  People  ex  reL 
V.  Justices,  etc.,  78  Hun,  834,  29  N.  Y.  Supp. 
157;  People  v.  Welde  (Sup.)  59  N.  Y.  Supp. 
1030 ;  People  ex  rel.  v.  Collis  (Sup.)  39  N.  Y. 
Supp.  698;  In  re  Vauderboff,  15  Misc.  Rep. 
434,  86  N.  Y.  Supp.  833;  People  ex  rel.  v. 
Keating  (Sup.)  08  N.  Y.  Supp.  71;  People  v. 
Yorli,  58  App.  Div.  429,  66  N.  Y.  Supp.  1074; 
Murphy  v.  Keller  (Sup.)  70  N.  Y.  Supp.  405. 
In  several  of  the  New  York  cases  the  delay 
was  from  four  to  eight  months  only,  and  yet 
It  was  held  to  bar  the  right  to  the  writ  of 
mandate^    A  delay  of  three  and  one-half 


years,  we  think,  evinces  such  laches  and 
acquiescence  In  the  action  of  the  board  aa 
precludes  plaintiff  from  now  asking  to  b* 
reinstated  by  writ  of  mandatBu 
The  judgment  Is  affirmed. 

We  cancnr:  HARRISON,  P.  J.;  COOP- 
ER, J, 


McLEAN  T.  LliEWELLYN  IRON  WORKS. 

(Court  of  Appeal.  Second  District,  California. 
Oct.  25, 1905.  On  Rehearhig,  Dec.  5,  1905.) 

L  DEDICATIOH— STBBETS— ACCEFTAnCS. 

There  can  be  no  dedication  of  a  street 
unless  there  is  an  acceptance  by  the  public. 

[Ed.  Note. — For  cases  Ui  point,  see  voL  IS, 
Cent.  Dig.  Dedication,  Sfi  64,  66^3 

2.  Saub— Otteb  to  PuBLia 

Where  one  subdivided  a  tract  of  land  and 
recorded  a  map  showing  streets,  they  being 
reserved  and  laid  oat  for  the  use  of  such  pei^ 
sons  as  might  thereafter  purchase  a.  part  of  the 
tract,  it  did  not  amount  to  an  offer  of  general 
dedication  to  the  public. 

8.  Afpeai.  —  Obdeb  Dekting  New  Trial  — 
Scope  or  Review. 

On  an  appeal  from  an  order  denying  a  new 
trial,  tbe  appellate  court  is  restricted  to  an 
examination  of  the  record  to  determine  whether 
the  findings  are  supported  by  tiie  evidence,  or 
!  whether  errors  of  law  occarred  at  the  trial,  and 
may  not  consider  the  sufficiency  of  the  findings 
to  support  tbe  judgment. 
4.  Same  —  Revhw— FxnDiHos— GoHiiJcnNQ 

BVIDENOB. 

The  findings  of  the  trial  court  based  on 
conflicting  evidence  will  not  be  disturbed  on  ap- 
peal 

[Ed.  Note. — ^For  caaea  In  point,  see  vol  8, 
Cent  Dig.  Appeal  and  Error,  §S  39S3-3989.] 

6.  Evidence— REI.EVANCT—SIMIIJ.H  Facts. 

Where  a  landowner  sued  to  aliate  certain 
structures  erected  in  a  right  of  way  In  which 
he  had  an  easement,  there  was  no  error  In 
excluding  certain  testimony  in  relation  to  the 
occupancy  by  other  persons  of  the  rlRbt  of  way 
in  question,  especially  where  no  Juagment  for 
damages  was  rendered  and  pnly  hijunctive  re- 
lief granted. 

On  Rehearing. 

6.  MxmioiFAi.  Cobpobations  —  Rboulatior 

OF  Stbeetb— PnBLic  NmsAiTGB— Rights  op 

Pbivate  Pksbom. 

Clv.  Code,  S  3479.  deBnes  a  nuisance  as 
anything  which  obstructs  the  free  use  of  prop- 
erty or  free  passage  or  use  of  any  Street.  Bk- 
tion  3493  provides  that  a  private  person  may 
maintain  an  action  for  a  public  nuisance,  if  it 
is  specially  injurious  to  him.  Held,  that  the 
owner  of  a  lot  abutting  on  a  street  has  audi  an 
easement  over  It  that  he  may  maintain  an  action 
to  abate  structures  erected  In  the  street  opposite 
his  lot 

7.  LiuiTATion  or  AcnoNfl  —  Opibatioii  or 
Statdteb  AOAiNsr  Crrr. 

Clv.  Code,  t  3490,  provides  that  no  lapse 
of  time  can  l^ialize  a  public  nuisance,  amount- 
ing to  an  actual  obBtructlon  of  public  right ; 
and  Code  Clv.  Proc.  §  318,  declares  that  no  ac- 
tion for  the  recovery  of  real  estate  or  the  pos- 
session thereof  can  be  maintained  unless  It  ap- 
pear tlmt  plaintiff  or  his  predecessor  was  seised 
of  the  property  within  five  years.  Held,  that 
the  right  of  the  owner  of  a  lot  abntting  on  a 
street  to  maintain  an  action  to  abate  an  ob- 
struction of  the  street  opposite  Ills  lot  caimot  bs 
barred  by  section  Sia 
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Appeal  from  Superior  Court,  Los  Angeles 
<3oTiiity ;  Curtis  D.  Wilbur,  Judge; 

Action  by  Sarah  E.  McLean  against  tbe 
Iilewellyn  Iron  Works.  From  a  Judgment  In 
faror  of  plalntM^  defeDdant  aK>eala.  Af* 
tinned. 

Jones  ft  Welter,  for  appellant  J.  W,  Mc- 

Elnley  and  Fred  E.  Burlew.  for  respondent 

ALLEN,  J.  The  plaintiff  Is  the  owner  of 
■five  lots  of  land  bounded  by  and  fronting  on 
Railroad,  Magdalena,  and  San  remando 
streets  In  tbe  city  of  Los  Angeles.  The  de- 
fendant Is  the  owner  or  lessee  of  lands  on 
the  other  side  of  Magdalena  street  We  would 
give  the  directions,  but  the  points  of  the  com- 
pass are  not  shown  on  the  plat  in  the  tran- 
script and  nothing  is  said  upon  the  subject  by 
the  witnesses.  Tbe  suit  was  brought  to  abate 
certain  structures  erected  In  tbe  street  by  the 
defendant  and  other  nuisances  thereon,  and 
for  an  injunction.  Judgment  was  for  the 
plaintiff  as  prayed  for.  Tbe  appeal  Is  from 
the  Judgment  and  from  an  order  denying  the 
-defendant's  motion  for  a  new  trial ;  but  the 
former  appeal  was  not  filed  In  due  time  and 
must  be  disregarded. 

Tbe  complaint  alleges  that  plaintiff  Is  the 
owner  of  certain  lots,  which  originally  formed 
a  part  of  tracts  subdivided  with  reference  to 
recorded  maps,  upon  which  maps  were  de- 
lineated certain  streets  >  that  after  the  record 
of  these  maps  the  owners  of  the  tracts  pro- 
ceeded to  sell  the  lots  tx>  various  parties,  with 
an  easement  and  right  of  way  over  these 
ilelineated  streets,  In  each  of  which  deeds  of 
conveyance  special  reference  was  made  to  such 
streets;  that  defendant  entered  upon  such 
streets  and  obstructed  the  same,  and  has 
deprived  plaintiff  of  the  easement  and  right 
of  way  over  and  through  the  same,  and 
threatens  so  to  continue,  thereby  damaging 
plaintiff's  pr^nlses  and  depriving  her  of  the 
rights  In  the  easements  so  conveyed  and  held. 
There  Is  no  averment  In  the  answer  which 
can  be  construed  Into  an  all^atlon  that  the 
streets  alleged  to  have  been  delineated  on  the 
maps  were  ever  accepted  or  used  as  public 
streets.  On  the  contrary  In  paragraph  15  of 
defendant's  answer,  it  alleges  that  It  has 
been  In  the  adverse  possession  of  the  portion 
of  the  tract  described  In  plaintiff's  complaint 
and  being  a  portion  of  the  allied  streets  set 
forth  In  the  complaint  The  court  finds  that 
these  allied  streets  motioned  In  plaintiff's 
complaint  and  referred  to  In  the  answer,  were 
reserved  and  laid  out  for  tbe  use  of  such 
persons  as  might  thereafter  purchase  a  part 
or  portion  of  said  tracts,  and  that  plaintiff  by 
her  deeds  acquired  an  easement  over,  through, 
and  upon  such  streets,  and  was  In  possession 
thereof  until  obstructed  by  defendant.  Thus 
it  will  be  seen  that  while  the  term  "streets" 
is  employed  In  tbe  pleadings  and  findings, 
the  court  finds  them  to  be  only  private  rights 
of  way  for  the  use  of  purchasers  within  the 
tracts.  There  Is  no  testimony  in  the  record 
showing  any  acceptance  of  these  streets  or 


'  their  use  by  the  public  nor  any  facts  from 
which  an  acceptance  may  be  implied.  "The 
statement  that  platting  a  tract  of  land,  re- 
cording the  plat,  and  selling  lots  by  reference 
to  such  plat  constitutes  a  dedication  of  the 
streets  In  favor  of  the  purchasers  of  these 
lots,  even  though  a  dedication  to  tbe  public 
Is  not  perfected  and  completed,  Is  not  correct 
as  a  legal  principle."  Prescott  v.  Edwards, 
IIT  Cal.  301,  49  Pac.  179,  59  Am.  St  Rep.  186. 
"Dedication  Is  the  Joint  effect  of  an  offer  by 
tbe  owner  to  dedicate  land,  and  an  .icceptance 
of  such  offer  by  the  public.  Only  two  parties 
are  necessary  to  a  dedication,  the  owner  upon 

:  the  one  side  and  the  public  upon  tbe  other. 
There  can  be  no  dedication  without  the  par- 
ticipation of  both."  City  of  Los  Angeles  v. 
Kysor  125  Cal.  466,  58  Pac.  91.   It  matters 

I  not  what  may  have  been  the  intention  of  tbe 
individuals  who  filed  the  plat  and  made  the 
offer  of  dedication.  Tbe  dedication  was  not 
complete  until  the  public  accepted,  either  In 
terms  or  by  some  afilrmiitive  act  Indicating  an 
acceptance.  Tbe  finding  of  the  coiu*t  In  this 
case  goes  to  the  extent  of  negativing  even  the 
offer  of  general  dedication,  when  It  finds  that 
the  object  of  laying  out  the  streets  was  hut 
for  the  use  and  benefit  of  purchasers.  If  this 
be  true,  and  there  is  nothing  In  the  evidence 
inconsistent  therewith,  these  streets  could 
only  have  become  public  by  use  for  such  time 
and  under  such  circumstances  as  would  es- 
tablish a  right  by  prescription.  Nothing  In 
the  evidence  warrants  such  finding,  and  none 
exists  In  tbe  record.  It  follows  that  tbe  ques- 
tion of  public  nuisance  and  the  right  of  an 
individual  to  maintain  an  action  in  relation 

'  thereto  is  not  Involved  In  this  case ;  for  the 

i  right  alleged  and  found  to  have  been  Invaded 
was  a  private  right  ^  which  the  public  had 
no  concern. 

Upon  this  appeal  we  are  restricted  to  an 
examination  of  tbe  record  with  a  view  of 
determining  whether  the  findings  are  sup- 
ported by  tbe  evidence,  or  whether  errors  of 
law  occurred  at  tbe  trial.  There  being  no 
appeal  from  the  Judgment,  we  may  not  con- 
sider the  Bufilclency  of  tbe  findings  In  its 
support  As  we  have  before  stated,  tbe 
findings  are  within  the  Issues  and  have  sup- 
port in  the  evidence.  There  is  some  confilct 
as  to  the  length  of  time  over  which  the  ob- 
struction of  the  street  extended,  and  as  to 
the  adverse  nature  of  such  occupancy;  but 
tbe  court  has  found  that  defendant  has  not 
for  more  than  five  years  last  past — that  is, 
for  the  five  years  preceding  June  8,  1903 — 
been  in  adverse  possession  of  said  premises 
under  a  claim  of  right  &nd  under  the  well- 
established  rule  such  findings  will  not  he 
disturbed. 

The  action  of  the  court  in  excluding  the 
testimony  of  John  D.  Hooker  In  relation  to 
tbe  occupancy  by  other  persons  of  the  streets 
is  assigned  as  error.  We  perceive  no  error  in 
this  ruling.  That  others  were  infringing  upon 
the  rights  of  lot-owners  was  not  a  Justiaca- 
tltm,  nor  In  any  wis*  mitigating  the  acti  oC 
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defendant  and  especially  In  view  of  the  fact 
that  no  Jndgment  for  damages  was  rendwed 
and  no  relief  granted,  except  tbe  InJnnctlTe 
relief. 

Order  denying  the  defokUnt^  motion  for  a 
new  trial  affirmed. 

I  concur :   GRAY,  P.  J. 

SBHTH,  J.  (ooncnrrlnid>  I  concnr  In  tin 
condnslon  of  the  majority  of  the  court,  and 
also  with  tbe  reascming  of  the  opinion  gmer- 
ally,  hut  I  am  not  preipared  to  hold  thai;  iqh 
on  the  pteadli^pB,  findings,  and  ertdenee^  tbe 
streets  therein  referred  to  are  In  UuA  not 
streets.  Whether  Oiej  are  or  not,  bowerer, 
I  deem  ImmaterlaL  For  it  Is  a  settled  prin- 
ciple tbat  tbe  owner  of  land  abutting  m  a 
public  street  baa  an  easem^t  or  right  of  way 
over  the  street  appurtenant  to  his  land;  and 
from  tbSa  it  follows  that  anjr  interf6i«ice 
with  this  easement  tbat  Injturlously  affects 
bis  land  must  be  regarded  as  **speclally  In- 
^rlous  to  himself*  and,  therefore,  as  a  prop- 
er subject  for  a  personal  action.  Civ.  Code 
I  MSS.  A  m«:e  Interference  with  tbe  ease- 
ment not  affecting  tbe  use  or  value  of  the  land 
to  which  it  Is  appurtenant,  would  seem  to 
come  within  the  definition  of  public  nnlsance, 
as  given  in  section  8480  of  the  same  code; 
for  all  tbe  landowners  abutting  on  tbe  street 
and  thus  entitled  to  tbe  use  of  tbe  easoaent, 
would  be  affected  In  the  same  manner — tbaX 
is  to  say,  tbe  interference  would  be  an  Injury 
to  a  common  rlgbt  But  a  resoltlng  Injury, 
to  the  land  of  any  owner  Is  apedal  and  pe- 
culiar to  himself,  and  he  is,  therefore,  under 
the  provisions  of  ttie  section  of  the  code  dted, 
entitled  to  his  remedy.  Nor  does  it  make 
any  difference  that  nuraerons  landownos  are 
thus  Injured;  tiie  Injury  of  eacb  In  auch  case 
Is  essoitially  different  fn»n  tbat  of  the  aOt- 
ers,  and  eacb  owner  U,  therefore,  qwdally 
injured.  These  positions,  I  think,  are  Sus- 
tained by  the  authorities  cited  In  tbe  opinion 
heretofore  filed,  to  which  I  adhere.  See,  also, 
BIgelow  T.  Ballerino,  111  CaL  558^  44  Pac. 
807. 

On  Rehearing. 

SMITH.  J.  Upon  a  reconsideration  of  this 
case  on  a  second  rehearing,  we  ate  of  the 
opinion  tbat  tbe  Judgment  and  order  denying 
the  defendant's  motion  for  a  new  trial  should 
be  affirmed  on  the  grounds  stated  In  tbe  opin- 
ion originally  filed,  which  Is  as  follows: 

Tbe  plaintiff  Is  the  owner  of  five  lots  of 
land  bounded  by  and  fronting  on  Railroad, 
Hagdalena.  and  San  Fernando  streets  In  the 
city  of  Los  Angeles.  The  defendant  Is  the 
ownev  or  lessee  of  lands  on  the  other  side  of 
Magdalou  street  We  wonld  give  the  di- 
rections, but  the  points  of  the  compass  are 
not  shown  on  the  plat  in  the  transcript  and 
nothing  Is  said  upon  the  subject  by  tbe  wi^ 
nesaea.  Tbe  suit  was  brought  to  abate  cer^ 
tain  stmctnres  erected  In  tbe  street  by  the 
defendant  and  other  nnlsances  thereon,  and 
fw  an  injunction.  Judgmmt  was  for  the 


plaintiff  as  prayed  for.  The  appeal  la  from 
the  Judgment  and  from  an  on3er  denying 
tbe  defendants  motion  for  a  new  trial;  but 
the  former  appeal  was  not  filed  In  due  time 
and  must  be  disregarded.  It  is  found  by  tbe 
court  that  tbe  defendant  has  "entered  upon- 
and  taken  possession  of  a  part  of  said  Mag- 
dalene, Railroad,  and  San  Fernando  streets,, 
and  has  obstructed  the  same  by  the  construc- 
tion of  various  buildings  and  In  other  ways, 
and  threatens  to  and  will,  unless  restrained- 
by  this  court  continue  to  occupy  and  obstruct 
the  said  streets  and  deprive  plaintiff  of  alt 
tlie  benefits  and  rights  to  which  she  Is  en- 
titled as  tbe  owner  of  tbe  propeiy  above  men- 
tioned, and  tbe  easement  and  right  of  way 
through,  upon,  and  over  said  streets,  and  will 
cause  great  and  Irreparable  Injury  to  the 
plaintiff";  also,  It  Is  found  tbat  by  the  nui- 
sance described  "the  value  of  tbe  plalntUTs- 
property  will  be  greatly  and  materially  di- 
minished," and  "the  plaintiff  will  be  thereby 
deprived  of  the  benefits  of  said  streets  and 
of  her  rights  as  the  owner  of  tbe  land  above- 
described,  and  the  right  to  use  and  occupy 
the  said  streets  and  the  easement  therein  for 
the  purposes  of  passing  and  repassii^  over- 
said  streets  so  in  possession  of  tbe  defendant,, 
and  will  thereby  suffer  great  and  irr^Mirable- 
Injury,  for  which  she  cannot  be  recomp^teeft 
in  damages."  From  the  evidence  it  appears- 
that  the  structures  complained  of  occui^ 
about  IS  feet  of  tbe  streets,  leavli^  on  Hag* 
dalena  street  between  them  and  tbe  plain- 
tiff's land,  a  space  of  45  feet  whicb  spaoe  is- 
reduced  to  SO  feet  by  other  nuisances  habit- 
ually maintained  In  the  street  tbe  defend- 
ant TheTB  is,  however,  no  evidence  of  q>e- 
dal  Injury  to  tbe  plaintiff,  »cept  auch  aa- 
may  be  Inferred  from  tbe  above  facts, 

Tbe  principal  question  In  the  case,  and^ 
Indeed,  tlie  only  question  that  need  be  con- 
aldered,  is  whether,  by  these  facts,  spedal- 
injury  to  tbe  plaintiff  Is  shown;  and  1^  In 
fact  a  private  right  appertaining  to  her  has 
been  Invaded,  the  question  must  be  answered, 
in  tbe  affirmative.  Fisber  v.  Zumwalt  128- 
Gal.  495.  496,  61  Pac  82;  Llnd  v.  City  of  San 
Luis  Obispo.  109  Gal.  843,  S44,  42  Pac.  437. 
But  It  Is  a  familiar  and  well-established  prln- 
dpie  tbat  tbe  owner  of  a  lot  abuttii^  on  » 
Bteeet  has  an  eas«nent  or  right  of  way  over 
It;  which  in  tbe  strictest  sense  of  the  word> 
is  property.  Preecott  v.  Edwards,  117  Cal. 
802,  49  Pac.  178.  59  Am.  St  Rep.  186;. 
Schaufele  v.  Doyle,  86  Cal.  109.  24  Pac.  834. 
and  cases  cited;  Eacbus  v.  Los  Angeles  Elec- 
tric Ry.  Co.,  108  Gal.  617.  87  Pac.  7S0.  42  Am. 
St  Rep.  149.  And  though  this  right  Is  <xie- 
that  he  holds  In  common  with  tbe  public, 
yet  In  so  tar  as  It  affects  tbe  value  or  use  of 
bis  proper^  It  Is  a  right  peculiar  to  himself, 
and  any  Interference  with  It  constltntea  a 
private  as  well  as  a  public  nnlsancfc  OIv. 
Code.  S  8479;  Hargro  v.  Hodgdon,  88  CaL  629, 
26  Pac.  1106;  Wood  on  Kulsances,  1  880;. 
O'Connor  v.  Southern  Pac  R,  B.  Co.,  122  CaL 
688.  684,  60  Pac  688.  In  tbe  casea  of  Bchaih- 
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tele  V.  Doyle  aud  Eachus  v.  Railway  Co., 
«upra,  the  special  effect  of  the  nuisance  com- 
flalned  of  was  to  cut  off  acceaa  to  the  plain- 
tiff's property.  But  In  the  latter  case  the 
■principle  is  thus  more  broadly  stated:  "The 
right  of  the  owner  of  a  city  lot  to  the  use 
•of  the  street  adjacent  thereto  la  property 
which  cannot  be  taken  from  him  for  public 
use  without  compensation;  and  any  act  by 
which  this  right  Is  impaired  is  to  that  extent 
a  damage  to  his  property."  And  in  the  for- 
mer case  It  is  said,  dtlng  Lexington,  etc., 
R.  R.  Co.  T.  Applegate,  8  Dana.  310.  33  Am. 
Dec.  497:  "If  It  sbotild  appear  that  such 
vse  encroach^  on  any  private  right,  or  ob- 
structs the  reasonable  use  and  enjoyment 
of  the  street,  by  any  person  who  has  an 
«Qual  right  to  the  use  of  It,  we  shall  be  ready 
to  enjoin  all  such  wrongful  appropriation  of 
the  highway."  And  It  is  added:  "Upon  the 
facts  appearing  in  this  case,  we  are  of  opin- 
ion that  the  reasonable  use  of  the  street  by 
the  plaintiff  Is  obstructed,  and  her  icdfTldual 
rights  are  encroached  upon,  by  the  defend- 
ants, and  that  an  injunction  should  have 
t>een  granted."  No  distinction  can  be  drawn 
between  the  obstruction  of  access  to  the 
plaintiff's  land,  and  any  other  nuisance  by 
wblcb  Its  value  or  use  Is  Injuriously  affected. 
The  test  is,  not  the  greater  or  less  number 
•of  persons  who  are  affected  by  the  nuisance, 
but  whether  the  particular  right  of  a  land- 
•owner  Is  affected.  Llnd  t.  City  of  San  Luis 
■OblBpo,  109  Cal.  341,  42  Pac.  437;  Fisher  v. 
Zumwalt,  128  Cal.  496,  61  Pac.  82,  supra. 
Nor  as  matter  of  law  can  the  court  say 
■"that  80  •  •  •  feet  of  the  street  will 
■answer  all  the  legitimate  uses  to  which  it 
might  be  put  by  the  plaintiff,  an  abutting 
owner,  any  more  than  it  can  say  that  10  feet 
would  be  amply  sufficient  for  all  his  leglti- 
tnate  uses."  O'Connor  t.  Southern  Pac.  B. 
B.  Co..  122  Cal.  683,  684.  65  Pac.  688. 

The  above  observations  refer  to  cases 
where  a  right  of  the  party  con:q)lainIi^  has 
t>een  affected,  which  In  all  cases  constitutes 
a  private  nuisance.  As  to  obstructionB  con- 
fltltutiiig  a  public  nuisance  only,  "the  grava- 
men of  the  action  is  the  special  damage." 
^ood  on  Nuisances,  S  830.  Thus  a  person 
not  owning  land  abutting  on  the  street,  or 
othmrlse  Injuriously  affected,  cannot  main- 
tain an  action  for  an  obstruction  In  the  street 
unless  be  is  himself  Injured  by  It,  as,  e.  g., 
where  by  reason  of  It  he  is  damaged  In  his 
{Mrson.  ClT.  Code,  S  3^.  In  this  case  It 
may  be  observed  that  it  appears  from  the 
findings  and  tbe  evidence  that  the  lota  and 
streets  in  question  were  parts  of  a  large 
tract  of  land  that  had  been  subdivided  by 
tbe  owner,  and  the  lots  sold  according  to 
the  recorded  map;  and  it  is  argued  by  plain- 
tiff's counsel  that  under  the  deed  tbe  gran- 
tees toolE  rights  of  way  over  the  streets,  nor 
<an  this  contention  be  contested.  Prescott  v. 
Edwards.  117  Cal.  296,  49  Pac.  176,  69  Am. 
at,  Bep^  186;  Hargrtf  t.  Hodgdon,  89  Oal. 


623,  26  Pac.  1106.  This,  Indeed,  is  not  dis- 
puted by  the  appellant's  counsel;  but  It  Is 
maintained  that,  when  tbe  streets  became 
public  private  rights  of  this  kind  are  merged 
In  tbe  public  right,  and  that  interference 
with  them  cannot  be  the  subject  of  a  private 
action.  But  we  can  conceive  of  no  principle 
upon  which  this  contention  can  be  allowed. 
The  circumstance  alleged  in  support  of  it 
Is  that  thereby  a  multiplicity  of  suits  might 
be  brought;  bat  under  the  authorltlee  last 
cited,  this  is  Immaterial.  To  what  extent 
such  suits  might  be  brought  Is  to  be  deter- 
mined by  the  simple  consideration  whether 
tbe  land  of  plaintiff  has  been  Injuriously 
affected.  Tbe  precise  limit  we  need  not  here 
determine;  it  Is  sufficient  that  wherever  It 
may  be  placed,  the  present  case  comes  within 
it.  Nor  need  we  determine  whether  any  dis- 
tinction can  be  made  between  streete  dedicat- 
ed by  private  parties,  and  conveyances  made 
in  regard  to  them,  and  the  streete  In  the 
dty  generally. 

It  Is  also  claimed  by  appellant  that  tbe 
plalntlflTs  action  Is  barred  by  the  provisions 
of  section  S18,  Code  of  Civil  Procedure.  But 
this  cannot  be.  A  public  nuisance  cannot  be 
legalized  by  prescription  (Civ.  Code,  S  3490); 
nor.  so  long  as  tbe  streets  remain  such,  can 
the  rfghte  of  abutting  land  owners  be  thus 
affected. 

The  appeal  from  the  Judgment  is  dismissed, 
and  the  order  denying  the  defendantft  mo- 
tion for  a  new  trial  Is  affirmed. 

We  concur :   GRAY,  P.  J. ;  ALLEN,  J. 


McLean  v.  llewellyn  iron  works. 

(L.  A.  1,517.) 
(Supreme  Coart  of  California.  Feb.  2,  1906.) 

In  Bank.  Action  by  Sarah  B.  McLean 
against  the  Llewellyn  Iron  Worlds.  An  ap- 
peal from  a  Judgment  for  plaintiff  was  dis- 
missed by  the  Court  of  Appeal  (83  Pac  1062), 
and  petition  for  rebeerlng  in  tbe  Sapreme 
Court  denied. 

PER  CURIAM.  The  petition  for  rehear- 
ing In  this  court,  after  Judgment  by  the  Dis- 
trict Court  of  Appeal  for  the  Second  Appel- 
late District,  is  denied.  It  Is,  however,  prop- 
er to  say  that  we  are  not  to  be  understood  as 
affirming  that  portion  of  the  opinion  of  the 
District  Court  of  Appeal  to  tbe  effect  that 
the  right  of  action  by  a  private  party  to  abate 
a  public  nuisance,  because  of  special  Injury 
arising  therefrom  to  him,  may  not  be  barred 
by  the  statute  of  llmltettons.  Upon  the  Issue 
as  to  tbe  stetute  of  llmltetlons,  the  finding  of 
the  trial  court  was  against  the  defendant, 
and  that  finding  has  sufficient  snpport  In  tbe 
evidence.  The  statement  of  the  opinion  of 
the  District  Court  of  Appeal  referred  to  above 
Is  therefore  unnecessary  to  a  correct  deter- 
mination of  the  appeal 
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HEWLETT  T.  BEEDE  et  al. 

(Goort  of  Appeal,  Tbird  District,  Galifonila. 
Dec  29,  1905.  Beheartog  Denied  Jan. 
29,  1906.) 

1.  EXECTTTOBa  AHD  AOHIKIBTBATOBB — LIABILI- 
TIES ON  Bonds — Ooktbibution. 

Code  Civ.  Proc.  S  1013,  declares  that  every 
executor  is  chargeable  with  the  whole  estate  of 
the  decedent  woidi  may  oome  into  his  posses- 
■ion.  Section  1301  provides  that  when  two  or 
more  persons  are  appointed  executors,  the  court 
must  require  a  separate  bond  of  each  of  them. 
FoL  Code,  S  068,  made  applicable  to  executors 
Iqr  section  9S1,  provides  for  contribution  be- 
tween the  sureties  on  an  original,  and  snretlea  on 
an  additional,  bond  of  a  public  officer.  Civ. 
Code,  9  2836,  provides  that  a  surety  cannot  be 
held  liable  beyond  the  express  terms  of  bis  con- 
tract. Held,  that  there  !s  no  joint  liability 
between  the  sureties  on  the  separate  bonda  of  co- 
executors,  and  no  right  of  contribution  by  one 
set  of  sureties  against  the  other;  consequently 
an  executor  who  is  compelled  to  make  good  to 
the  heir  the  default  of  a  coexecntor,  whom  he 
n^ligently  permits  to  waste  the  estate,  cannot 
in  his  individual  capacity  enforce  contribution 
against  the  sureties  of  the  coexecutor. 

2.  Sahb — Liabhitt  of  Bxbcutob — Acn  <a 

OOEXXCUTOa. 

An  execator  who  permits  his  coexecntor  to 
handle  the  money  of  the  estate,  because  the 
latter  Is  a  lawyer  and  knows  more  about  the 
business,  is  jointly  and  severally  liable  with  the 
coexecntor  to  the  heirs,  if  thToagh  his  inexcos- 
nble  neglect  he  permits  the  ooezecator  to  lose 
the  estate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22. 
Cent  Dig.  Elxecutors  and  Administrators,  fiS 
508.  611.] 

8.  Baue — Death  of  Exscutob — Durm  <»■ 

SUaviVlNO  COEXECUTOB. 

It  is  the  du^  of  a  surviving  executor,  as 
such  to  sue  the  sureties  of  a  deceased  coexecn- 
tor for  funds  of  the  estate  received  by  the  lat- 
ter and  unaccounted  for. 

4.  SAICS— LlABILITT  OF  SUBXTIES— GOSn  OF 
ACTIONB  AOAIITST  COEXECUTOB. 

The  right  of  a  surviving  executor  to  re- 
cover from  the  sureties  of  a  deceased  coexecutor 
funds  of  the  estate  received  and  unaccounted 
for  by  the  coexecutor  does  not  entitle  the  sur- 
viving executor  to  recover  costs  of  an  action 
brought  against  him  by  the  heir  to  compel  him 
to  make  good  the  detaolt  of  the  coexecntor. 

5.  LmiTATiOHB — ^Actions  on  Bonds. 

Under  Code  Civ.  Proc  S  337.  requiring  an 
action  on  a  contract  or  liability  founded  upon  m 
written  instrument  to  be  commenced  within  font 
years,  an  executor's  right  of  action  to  recover  of 
the  sureties  of  a  deceased  coexecutor  assets  of 
the  estate  lost  by  the  coexecutor  accrues  imme- 
diately on  the  death  of  the  coexecntor,  or,  at  the 
latest,  when  tlie  estate  la  rightfully  demanded  by 
the  h^r,  and  Is  barred  fonr  years  after  that 
time. 

Appeal  from  Superior  Conrt,  San  Joaquin 
County;  Ansel  Smith,  Judge. 

Action  by  Samuel  Hewlett  against  W.  M.  H. 
Beede  and  others.  From  a  judgment  for  de- 
fendants, and  from  an  order  denying  a  new 
trial.  plaintlfF  appeals.  Afflrmed. 

See  88  Pac.  1069. 

J.  B.  Webster  anfl  0.  H.  Fairall,  for  appel- 
lant.' Nicol  &  Orr,  for  respondents. 

BUGKI;ES,J.  OnJune23,1893,  AlonzoMc- 
Otoud,  a  resident  of  San  Joaquin  county,  Cal^ 


died  testate,  and  in  doe  time  bis  will  was  ad- 
mitted to  probate  and  the  court  appointed  IL 
D.  Baldwin  and  Samuel  Hewlett,  ezecotors. 
Each,  qnallfying,  gave  separate  bonds,  eacb 
In  the  sum  of  ¥25,000.  The  snretiea  on  the 
bond  of  B.  D.  Baldwin  were  J.  D.  H^>ongald, 
Joseph  H.  Swain,  Mary  A.  Baldwin.  Josepb 
Fyfe.  and  W.  M.  &  Beede;  each  of  said 
sureties  qualifying  In  the  sum  of  flO.OOO. 
The  sureties  on  the  bond  of  the  said  Samuel 
Hewlett  were  Henry  Meyers  for  $10,000.  I.. 
Hewlett  for  $10,000,  G.  W.  Trahem  for  $10,- 
000,  R.  S.  Jobnson  for  $10,000,  G.  Gianelii 
for  $5,000,  and  B.  Gianelii  for  $5,000.  On 
November  11,  1896,  a  decree  was  made  and 
entered  settling  the  final  account,  and  the 
said  executors  Jointly  charged  themselves 
with  a  balance  of  cash  on  hand  subject  to 
distribution  of  $2,503.21.  .On  or  about  No- 
vember 24,  1896,  Wayne  McCloud.  then  a 
minor,  by  his  guardian,  and  Bessie  Logan, 
legatees  and  devisees  under  the  will  of  said 
Alonzo  McCloud,  filed  their  petition  for  a 
partial  distribution,  and  on  January  2,  1897. 
the  court  made  and  entered  Its  decree  ad- 
judging that  one-balf  of  said  $2,503.21  be- 
longed to  said  Wayne  McCloud  and  Bessie 
Logan.  The  said  executors  then  placed  In 
the  Bank  of  Holllster,  under  an  agreement 
between  them  and  Wayne  McCloud,  in  their 
individual  names,  but  In  trust  for  the  said 
Wayne  McCloud,  the  sum  of  $598,  which  was 
the  sum  distributed  to  blm  after  the  payment 
of  certain  taxes.  On  October  5.  1897.  the 
said  executor,  Baldwin,  died.  On  December  19, 
1897,  the  said  Wayne  McCloud  became  of  age 
and  then  demanded  of  execator  Hewlett  that 
he  order  the  said  bank  to  receive  and  re- 
tain the  mon^  dialled  therein  as  the  money 
of  Wayne  HcGIond  and  credit  tbe  same  od 
his  indebtedness  to  tbe  bank.  After  this  tbe 
said  Bessie  Tjogux  assigned  her  Intmst  to 
Wayne  McCloud,  and  he  thereupon  made  the 
same  reqoest  and  demand  of  said  oMcntor. 
Hewlett,  in  relation  to  tbls  money,  ta  he- 
had  of  his  own  $598;  bat  said  Hewlett  neglect' 
ed  to  comply  with  siicb  donand  and  did  not 
pay  the  same  over  to  said  Wayne  McCkmd. 
WhereiqKHi  the  said  Wayne  McCloud  bron^t 
suit  against  said  Hewlett,  as  exeentor,  and 
tbe  said  sureties  on  his  bond,  for  tbe  recowy 
of  said  moneys;  and  on  the  6tb  day  of  De- 
c^bo*,  1899,  tbe  court  rendered  jndgmoit 
against  said  Hewlett  and  his  said  saretles 
In  fiiTor  of  Wayne  McCloud  for  tbe  ram  of 
$1,191,  with  Interest  on  $592.60,  for  $6a85 
costs,  and  tbat  tbe  mm  of  $598.40^  wbkh  bad 
been  deposited  in  said  bank  In  the  names  of 
Samuel  Hewlett  and  R.  D.  Baldwin,  be  paid 
to  the  Bank  of  Holllster  for  the  use  of  said 
Wayne  McCloud,  and  that  when  so  paid  It 
should  be  credited  on  said  judgment.  Hew- 
lett appealed  to  the  Supreme  Court  (McCloud 
T.  Hewlett.  135  Cal.  362,  67  Pac  333),  and 
the  judgment  against  him  was  affirmed.  The 
plaintiff  paid  the  same,  amounting  to  $1,161.25, 
andt  after  demanding  the  same  of  the  said 
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snretleB  on  the  bond  of  R.  D.  Baldwin, 
bronght  this  action  to  recover  tbe  same  from 
them.  The  jadgmeut  was  for  the  defendants. 
The  appeal  Is  from  the  Judgment  and  from  an 
order  denying  motion  for  new  trial. 

"Every  executor  and  administrator  la 
chai^eable  In  his  account  with  tbe  whole  of 
the  estate  of  the  decedent  which  may  come 
Into  hla  possession.   •  *  Bectlon  1613, 

Code  Civ.  Proc.  "When  two  or  more  persona 
are  appointed  executors  or  administrators, 
the  superior  court,  or  a  Judge  thereof,  must 
require  and  take  a  separate  bond  from  each 
of  them."  Section  1391,  Code  Olv.  Proc.  In 
Be  SandoTson,  74  Cal.  at  page  214,  IS  Pac. 
at  page  782,  Um  court  held  that:  "Coexecu- 
tors  are  not  liable  to  each  other,  but  each  la 
liable  to  the  cestui  que  trust  to  tbe  full  ex- 
tent of  the  fund  he  received."  In  the  case  of 
MeCloud  v.  Hewlett,  135  Cal.  361,  67  Pac.  333, 
tbe  court  held  that  Hewlett  and  bis  sureties 
were  liable  to  McCloud,  who  was  tbe  cestui 
que  trust  The  appellant  claims  that  the  case 
at  bar  is  a  parallel  case  where  an  oflOcer  la  re- 
quired to  give  addltlMial  bond,  and  quotes 
section  968,  PoL  Oode,  which  reads  pa  fol- 
lows: "Whenever  tbe  sureties  on  ^ther  bond 
have  been  compelled  to  pay  any  sum  of  mon^ 
on  account  of  the  principal  obligor  thertin, 
th^  are  entitled  to  recover,  In  any  court  of 
competent  Jurisdiction,  of  tbe  sureties  on  the 
remaining  bond  a  dlstrlbntlve  part  of  the  sum 
thus  paid.  In  tbe  ivoportlon  which  tbepenaltles 
of  sncb  bonds  bear  one  to  tbe  other,  and  to 
the  sums  thus  paid,  respectively"— and  then 
urges  that,  where  there  are  two  executors 
who  give  B^Kirate  bonds,  the  same  rule  ap- 
plies as  to  contribution  of  sureties  on  each 
tiond,  and  cites  section  081.  Pol.  Cod^  to  sus- 
tain such  contoitlon.  Tbe  section  reads  as 
follows:  "The  provisions  of  this  article  ap- 
ply to  the  bonds  of  recelTWS,  executors,  ad- 
ministrators and  guardians.**  We  do  not 
think  that  the  rule  of  contribution  between 
sureties  on  the  original  bond  and  those  on  an 
additional  bond  Is  Intended  to  apply  to  sure- 
ties on  b(Hid8  of  two  or  more  executors.  The 
sureties  on  the  bond  of  Baldwin  only  promis- 
ed to  stand  good  for  the  acta  and  defalcations 
of  Baldwin,  while  the  sureties  on  Hewlett's 
bond  only  promised  to  stand  good  for  his  defal- 
cations and  acts,  and  it  seems  to  ns  there  would. 
In  no  view  whicb  may  be  taken,  be  a  Joint 
liability  between  tbe  sureties  on  tiielr  sepa- 
rate bonds,  and.  If  no  Joint  liability,  then 
there  could  be  no  right  of  ctmtrlbntlon  by 
one  set  of  sureties  against  tbe  other. 

It  must  be  bf>me  In  mind  that  this  action  Is 
Hie  In  which  tbe  plalntlCT  prosecutes  the  cause, 
not  In  his  representative  capacity  as  ezecntor, 
bnt  in  his  private  capacity  against  those  who 
wen  snretles  on  tbe  bond  of  Baldwin  as  an 
execntor  of  the  McGlond  will,  who  is  now 
dead.  It  is  sought  to  recover  from  these 
sureties  fSCTB,  which  plalntUfs  snretles  paid 
for  him  la  a  salt  by  tbe  heir,  and  tbe  further 
snm  of  $800.00;  claimed  to  have  been  expend- 
ed 1^  plaintiff  as  costs  in  the  action  tbe  h^ 


brought  against  him  and  his  sureties.  The 
plaintiff  had  r^td  his  sureties  tbe  f800.7S, 
and  therefore  brings  the  suit  In  his  own 
name.  Whatever  obligation  rests  upon  the 
defendants  arose  upon  a  bond  given  by  Bald- 
win, as  executor.  They  were  liable,  if  at  all, 
only  upon  that  bond,  and  they  are  entitled  to 
stand  uiKin  tbe  precise  terms  of  their  con- 
tract Their  liability  is  limited  by  the  terms 
and  conditions  of  the  bond  on  wblcb  th^  are 
snretles,  and  such  liability  cannot  be  »tend- 
ed  by  implication  beyond  Its  terms.  "A  sure- 
ty cannot  be  held  beyond  the  express  terms  of 
his  contract"  Section  2836,  Civ.  Code ;  Heln- 
len  V.  Beans,  71  Cal.  29S,  12  Pac.  167;  San 
Luis  Obispo  V.  Farnum,  108  Cal.  662,  41  Pac. 
445:  Heldt  V.  Minor,  89  Cal.  115,  26  Pac.  627; 
Blder  V.  Kntner,  07  Cal.  480,  82  Pac.  563; 
County  of  Olenn  v.  Jones,  146  Cal.  SIS,  80 
Pac.  60S.  So  far  as  the  principal  In  a  bond 
of  this  kind  Is  conconed,  tbe  obllgatl(Mi  of 
the  surety  is  to  answer  to  the  heir  for  bis 
breach  of  duty  and  not  tor  a  breach  of  duty 
to  any  other  person  who  may  have  been  in- 
vested with  the  same  dioracter  of  trusts  with 
respect  to  tlie  same  estate.  As  between  Bald- 
win and  Hewlett  the  former  may  have  be> 
come  personally  liable  to  tbe  latter  fin  smne- 
thlng  tbe  latter  may  bave  beoi  compelled  to 
do  whicb  the  former  ought  to  bave  done.  Bnt 
tbB  defendants,  as  Balwin's  sureties,  did  not 
agree  to  answer  for  Baldwin's  private  obli- 
gations to  Hewlett  Tbe  obligation  of  the 
sureties  Kb  set  out  In  the  bond  are:  "Now, 
therefore,  If  the  said  Robert  D.  Baldwin,  as 
snch  execntor,  shall  faithfully  execute  the 
duties  of  his  tmst  according  to  law,  then  tide 
obligation  to  be  void,  otherwise  to  runaln  in 
fnll  force  and  effect"  Assnme  for  the  sake 
of  argummt  that  Baldwin  did  reoelTe  tbe 
moneys  of  said  estate,  that  be  did  not  pay 
over,  and  Hewlett  was  compelled  to  make 
good  the  amount  to  the  heir,  tbe  snretles  of 
Baldwin  were  not  bonnd  to  rqiay  Hewlett 
for  they  only  agreed  to  answer  to  the  heir 
or  tbe  state  of  California  tor  the  heirs.  In 
Hill  T.  Kemble,  9  CaL  72,  a  constable  collected 
9186  by  execntlcHi  for  Hill  and  notifled 
Hill  that  the  mcm^  was  ready  for  taim.  Hill 
said  be  did  not  need  tbe  money  then  and  loan- 
ed It  to  the  constable,  and  he  did  not  pay  tbe 
same.  Salt  was  brought  against  a  sovety  on 
tbe  omstable^s  bond.  The  court  lield:  *mie 
snrettes  upon  tbe  offldal  bond  of  an  oBiea  are 
<aily  responsible  fOr  his  official  acts,  and  not 
for  private  debts  be  may  contract  on  bis  In- 
dividual accDunt"  It  matters  not  that  Hew- 
lett allowed  Baldwin  to  handle  the  maoay  of 
tbe  estate  because  Baldwin  was  a  lawyer 
and  knew  more  abont  tbe  bniriness.  Hewlett 
would  still  be  Jointly  and  severally  liable 
with  Baldwin  to  the  heirs  U,  through  bla  in- 
enrussble  n^lect,  be  p^mltted  Baldwin  to 
lose  the  estete.  In  re  Osbom,  87  Oal.  1,  36 
Pac.  157,  11  li.  B.  A.  264.  The  heirs  re- 
covered from  Hewlett  the  wliole  amoont  dne 
them. 

It  is  admitted  by  tbe  pleadings  that  tbe 
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**Baia  execnton  verified  and  filed  their  Joint 
final  ftcoonnt  of  tbelr  proceedings  In  said 
estate;  tbat  the  aame  was  upon  doe  notice 
glTen,  beard,  and  considered  by  said  siqierior 
court,  wherein  said  settlemoit  of  said  estate 
was  pending  and  was  thereiq^n  duly  allowed, 
approved  and  settled  hy  the  decree  of  said 
ooort;  which  was  thai  and  thM«  given,  made, 
and  entered,  and  recorded  on  the  11th  day 
of  Novemb^,  1696";  and  that  said  decree 
flowed  the  executors  had  In  thebr  hands  the 
snm  of  ¥2,508.21,  which  was  the  remainder 
of  said  estate  attet  paying  aU  claims  and  ex- 
penses and  commissions.  Baldwin  died  Oc- 
tober 6, 1897,  and  the  heir  donanded  Us  por> 
tlon  of  the  estate  of  the  appellant  (m  Decent* 
ber  19,  1897,  and  was  refused.  Hewlett  con- 
tlnned  to  administer  the  estate  attar  the 
death  of  bis  coexecator,  and  all  the  trosta  of 
the  execntorshlp  devolved  npon  him,  among 
which  were  to  collect  and  safely  keep  the 
property  of  the  estate.  If  Baldwin  had  re- 
ceived the  funds  of  the  estate,  and  bad  not 
and  could  not  account  for  them,  Hewlett,  as 
the  HurvivlDg  executor,  had  the  right,  and  It 
was  his  duty,  to  bring  an  action  against  the 
sureties  on  Baldwin's  bond  for  such  funds  for 
the  benefit  of  tbe  estate.  This  right,  how- 
ever, was  not  vested  in  Hewlett  as  an  in- 
dividual. It  was  an  incident  of  the  ofiBce  he 
held.  But  no  effort  seems  to  have  been  made 
to  have  Baldwin  account  for  the  funds,  nor 
to  collect  from  the  sureties  after  his  death. 

The  appellant  ttad  permitted  Baldwin  to 
handle  the  funds  of  the  estate  without  any 
reason,  furthw  than  that  he  was  a  lawyer 
and  knew  more  about  it.  Tbe  funds  being 
lost  in  part  through  Hewlett's  negligence,  as 
has  been  shown,  be  became  jointly  liable  with 
Baldwin  and  also  severally.  Tbe  heir  ignor- 
ed the  Joint  liability,  as  he  had  a  right  to  do, 
and  sued  Hewlett  without  Joining  Baldwin's 
Buretles,  and  recovered  Judgment,  which 
Hewlett  paid,  and  now  Hewlett  In  his  in- 
dividual capacity,  seeks  to  recover  from  these 
sureties  what  he  was  compelled  to  pay  the 
heir,  and  also  $800  costs  of  that  action.  Tbe 
costs  in  no  sense  could  be  a  charge  against 
the  sureties  on  Baldwin's  bond,  for  the  rea- 
son that  any  action  tbe  appellant  could  have 
maintained  would  have  been  one  as  executor 
against  his  coexecutor  to  recover  for  the  heir 
tbe  estate  lost  by  Baldwin,  and  the  costs  sued 
for  here  were  not  made  in  such  an  action,  but 
in  an  action  brought  by  the  heir  and  against 
executor  Hewlett  This  Is  not  an  action  be- 
tween Joint  obligors,  or  co-sureties,  where  tbe 
right  of  action  would  not  accrue  until  pay- 
ment had  been  made  by  one  of  those  Jointly 
liable;  but  tbe  right  of  appellant  here  accrued 
at  least  when  Baldwin  died  or  immediately 
on  tbe  happening  of  tbe  default  Baldwin's 
death  occurred  more  than  four  years  next 
prior  to  tbe  commencement  of  this  action,  and 
tbe  demand  of  tbe  heir  on  Hewlett  was  made 
more  tbanf our  years  before  the  commencement 
of  tbl3  action.  If  any  right  of  action  existed 
against  these  defendants  as  the  suretieB  on 
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Baldwhi'B  bond,  the  statots  of  UmltatlfNas 
was  set  In  motion  as  soon  Hewlett,  Us 
own  action,  conid  have  made  tile  claim  pay- 
able In  qtlte  of  tbe  soretles.  Immediately 
npon  the  death  of  Baldwin,  Hewlett  as  tbe 
survlTing  executor,  became  oititled  to  the 
possession  of  all  moneys  bti«i^ng  to  the  es- 
tatSL  Tbe  duty  of  admlnls^lng  tiie  estate 
at  once  devolved  upon  him.  He  knew,  or 
should  have  known,  then  what  became  of 
the  money  whidi  had  beoi  retorted  1^  tbe 
final  account  to  have  been  oa  hand  and  held 
Jointly  hy  the  two  executors.  This  account 
sworn  to  by  Hewlett  as  well  as  Baldwin, 
had  infcmned  these  defoidants  here  that  the 
$2,608.21  was  held  Jointly  by  tbe  executors. 
If  It  was  not  so  held,  Hewlett  ttie  appellant 
knew  -it  A  snlt  by  Hewlett  ezecator,  then, 
against  Baldwin,  executor,  to  recover  the 
money  tor  tbe  heirs  would  have  made 
the  sureties  on  Baldwin's  bond,  the  defend- 
ants here,  liable  for  whatever  default  he 
(Baldwin)  might  have  made.  The  heirs  no 
longer  have  any  concern  in  the  qnestion 
whether  Baldwin  made  default  or  not  tor 
they  have  received  tbe  estate  and  the  matter 
becomes  a  purely  pmonal  one  between  Bald- 
win as  an  individual  and  Hewlett  as  an  in- 
dividual. Did  the  right  of  action  exist  at  all 
against  the  sureties,  the  statute  of  limitations 
had  run  against  It  and  was  set  in  motion  as 
soon  as  Hewlett  by  his  own  act  could  have 
made  the  claim  payable  in  spite  of  the  sure- 
ties. These  defendants  bad  nothing  to  do 
with  tbe  administration  of  the  estate.  If 
Hewlett  saw  fit  to  turn  oyer  all  the  funds  of 
tbe  estate  to  his  coexecutor  and  to  negligently 
suffer  their  use  in  a  manner  contrary  to  law, 
he  should  not  complain  when  made  to  suffer 
the  loss  bis  own  conduct  made  possible.  If 
his  confidence  was  misplaced,  be  is  the  one 
who  misplaced  It  It  was  not  the  act  of  the 
defendants,  but  the  alleged  misplaced  confi- 
dence of  one  executor  in  the  other,  that  has 
led  to  the  asserted  loss.  He  that  places  con- 
fidence should  watch  that  it  Is  not  abused. 
If  he  neglects  to  do  so,  the  maxim  applies. 
"Whose  is  the  negligence,  his  is  tbe  loss." 

Tbe  case  was  brou^t  and  tried  by  the  ap- 
pellant upon  the  theory  that  the  sureties  on 
Baldwin's  bond  were  Joint  (^ligors  with  sure- 
ties on  Hewlett's  bond.  This  is  a  mistaken 
idea,  as  we  have  plainly  pointed  out  The 
authorities  cited  by  appellant  are  those  re- 
lating to  contribution  by  Joint  or  co-obligors 
and  therefore  do  not  apply  to  this  case. 
Again,  appellant  proceeds  uptm  the  theory 
that  he  could  cot  have  commenced  the  action 
against  Baldwin  until  he  had  paid  over  tbe 
estate.  The  all-sufScirat  answer  la  he  could 
have  sued  Baldwin,  in  his  official  capac- 
ity, the  moment  he  knew  Baldwin  had  pass- 
ed the  estate  out  of  his  hands,  and  surely  It 
was  his  duty  to  have  sued  Baldwin's  sureties 
immediately  after  October  5,  1897,  when 
Baldwin  died,  and  at  the  farthest  on  Decem- 
ber 10,  1897,  when  the  heir  donanded  the  es- 
tate. He  was  then  the  sole  executor  and  tui- 
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titled  to  the  poBsesslon  of  the  entire  estate. 
Zti  the  first  place,  Hewlett  was  not  responsi- 
ble for  any  more  of  the  estate  than  what 
came  to  his  hands  until  he  was  negligent  tn 
letting  his  coezecutor  keep  possession  of  the 
estate  after  he  had,  bj  his  joint  account, 
notified  the  defendants  that  be  himself  held 
It  jointly  with  Baldwin,  and  then,  when  Bald- 
win died.  It  was  his  duty  to  take  charge  of 
the  estate,  and  he  could  not  delay  setting  the 
statute  of  limitations  running  by  falling  to 
demand  of  Baldwin's  sureties  that  they  make 
good  whatever  default  he  bad  made  to  the 
estate.  Harrlgan  t.  Home  Ins.  Co.,  128  Cal. 
681,  68  Pac.  180,  61  Pac.  99.  Hewlett  was 
not  standing  In  the  same  position  as  a  credit- 
or.  His  position  was  that  of  executor  rep- 
resenting the  estate,  and  as  to  Baldwin  there 
was  no  payment  for  him  to  make.  His  duty 
was  to  collect  the  estate,  and  the  statute  be- 
gan to  run  from  October  5,  1897. 

Vae  the  reasons  herein  stated,  the  action, 
being  a  personal  matter  between  Hewlett  and 
Baldwin,  cannot  be  maintained  against  the 
sureties  of  Baldwin's  bond  as  executor. 
PlaintUTs  cause  of  action  la  barred  by  the 
proTlslonfl  of  section  887,  Code  OIt.  Proc: 

The  Judgment  Is  affirmed. 


We  concur: 
UN,  X 


OHIPMAN,  P.  J. ;  McLAUOH- 


HBWLBTT  T.  BEEDB  et  aL  (Sac.  1.406.) 
(Sapreme  Court  of  California.  26, 1906.) 
CotFBTB— Tuvsm  or  O&ubb— Tnca  Pm- 

TXON. 

A  petition  to  transfer  a  canas  from  the 
Court  it  Appeal  to  the  Supreme  Court,  filed 
more  than  10  days  after  the  Judgment  in  the 
former  court  became  final*  will  be  stricken  from 
the  files. 

Action  by  Samuel  Hewlett  against  W.  M. 
8.  Beede  and  others.  Plaintiff  petitions  to 
transfer  the  cause  from  the  Court  of  Ap- 
peal to  the  Supreme  Court  Petition  strick- 
en from  files. 

See  83  Pac.  1066. 

PEOt  CURIAM.  It  a];^>earing  that  on  Feb- 
ruary 10,  1906,  the  derk  of  this  court  Inad- 
Tertently  filed  the  petition  of  the  appellant 
bereln  for  an  order  transferring  the  cause 
for  hearing  from  the  Third  District  Court  of 
Appeal  to  the  Supreme  Court,  and  that  said 
date  was  more  than  10  days  after  the  judg- 
ment in  the  said  District  Court  of  Appeal 
became  final  therein.  It  Is  therefore  now  or^ 
dered  that  said  petition  be  atrlcken  from 
the  files  of  this  court 


YICK  SUNG  V.  HERMAN  et  aL 
Court  of  Appeal,  First  District,  Gallfbnua. 
Jan.  10,  1900.) 

1.  SaUES — EXKOUTOBT  OB  EXECUTSD  CONTBAOT. 

A  written  agreement  reciting  the  receipt  by 
a  seller  of  a  certain  sum  for  potatoes  deilniea 

88P.-m9 


on  a  rlrer  bank,  all  to  be  sound  and  merchant- 
able, shoira  a  present  nie,  and  not  a  mere  agree- 
ment to  sell  in  the  fntnn,  and  when  the  pota- 
toes are  delivered  at  the  river  bonk  the  title 
passes  to  the  buyer. 

[Ed.  Note. — For  cases  In  point,  see  voL  43. 
Gent  Dig.  Sales,  U  162-169.] 

2.  S  A  ICE — WAsesLAsnaa — Fxbtobmano  —  Bvi- 

DERCB. 

Evidence  examined,  and  Aeld  soffident  to 
sustain  a  finding  that  potatoes  were  delivered 
by  a  seller  In  accordance  with  the  terms  of  the 
contract  that  they  were  accepted  by  the  buyer, 
and  that  they  were  of  the  quality  wled  for  bj 
the  contract 
8.  Saux. 

In  an  action  for  the  price  of  potatoes  sold, 
In  which  the  defmse  was  breach  of  warranty, 
where  there  was  evidmoe  tiiat  all  the  land 
from  which  they  were  taken  was  of  the  same 
quality  and  the  potatoes  were  all  about  the 
same,  testimony  of  a  witness  that  he  had  seen 
the  seller  dining  and  sacking  potatoes  and  that 
the  potatoes  he  saw  were  in  good  condition  was 
admissible. 

[Ed.  Note. — For  cases  In  point  see  vol.  43, 
Cent  Dig.  Sales,  1 1268.] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  J.  C  B.  Hebbard, 

Judge. 

Action  by  Tick  Sung  against  one  Herman 
and  others,  doing  business  as  Erlanger  ft 
Oallnger.  From  a  judgment  in  favor  of 
plaintiff,  defendants  appeal.  Affirmed. 

Application  to  transfer  to  Supreme  Court 
denied.   88  Pac.  1091. 

J.  B.  Beinstein  and  W.  P^  Johnson,  tat 
appellants.  A.  B.  Treadwell  and  Horebonse 
&  Alexander,  for  respondent 

OOOPBB,  J.  Action  to  recover  f8S4  for 
2,020  sackB  of  potatoes  allied  to  bave  ben 
sold  by  plaintiff  to  defcaidants  at  the  follow- 
ing prices:  Twenty  sa^  at  46  cents  per 
■afft,  and  2,000  amcka  at  cents  per  sad^. 
The  court  found  for  plaintiff,  and  Judgmmt 
was  accordingly  entered.  This  app«il  is 
from  the  Judgment  on  the  Jndgmoit  roll  and 
a  bill  of  exceptltniB. 

The  appellants  ccmtaod  that  the  erldoice 
Is  insnfflciait  to  siq^wrt  the  findings,  and 
show  that  the  potatoes  were  not  up  to  the 
quality  specified  in  tbe  contract  Tin  main 
discuiHion  la  08  to  whetlm  or  not  tbe  con- 
tract was  a  present  sale  wUcb  tbe  title 
passed,  at  an  agreement  to  sell  In  fnturk 
Tbe  contract  Is  as  follows: 

"Contract 

"Becelved  from  BrlaD^er  ft  Oallnger,  tbe 
sum  of  five  dollars  as  part  payment  for  tbe 
following  described  goods,  vis. :  2,000  sac^s 
B  Bank  at  42%  per  sock,  delivered  f.  o.  b. 
<a  Bank,  all  of  which  goods  I  have  this 
day  sold  to  said  Erlanger  ft  Oallnger,  at 
the  above  prices  on  tbe  fttllowtng  conditions  : 
All  goods  to  be  sound  and  mendiantable,  of 
fancy  quality,  <m  arrival  at  Ban  Frandsca 
Sadts  to  be  well  filled  and  in  good  ahli^li^ 
order.  Said  Erlanger  ft  Oallnger  agree  on 
their  part  to  pay  balance  of  purchase  price  on 
tbe  rece^^t  ttf  tbe  bill  of  ladhig  tor  said  ffoods, 
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shipped  In  accordance  witb  the  abore  terma  , 
and  conditions,  and  as  speclflcaUy  described.  \ 
Sack  115  lbs.  Tick  Snng,  Seller.  Erlanger  ft  I 
Oallnger,  Buyer,  i>er  F  Eahbacb.  Contract  ' 
executed  In  duplicate.  Dated  Norember  20,  | 
1902."  I 

The  court  found:   **Tbat  It  was  intended, 
and  so  understood  bj  and  between  plaintiff 
and  defendants,  that  the  said  transaction 
was  a  sale  and  not  a  contract"   We  are  of  , 
opinion  that  the  agreement  was  a  sale,  by  . 
wblch  the  title  passed  from  the  plaintiff  to  | 
the  defendants  when  the  potatoes  were  sack-  j 
ed  and  delivered  to  defendants  on  the  "Bank"  . 
as  specified  In  tbe  agreement   The  agree- 
ment acknowledges  tbe  receipt  of  |S  as  part 
payment  for  "2,000  sacks  B  Bank  at  42^  per  . 
sack,  delivered  f .  o.  b.  on  Bank,  all  of  which 
goods  I  bare  this  day  sold  to  said  Brlanger  &  [ 
Oallnger."   Tbe  words  "this  day  sold"  mean 
a  present  sale.   Of  course,  there  remained 
something  to  be  done.   Tbe  plaintiff  bad  to  , 
B^egate.  sack,  and  deliver  at  the  river  bank  | 
all  of  said  2,000  sacks  of  potatoes  that  were  ; 
not  already  at  the  bank;  but  wbm  the  . 
plaintiff  bad  done  this  tbe  title  passed,  and 
the  potatoes,  when  so  delivered,  were  the 
property  of  defendants.   Tbe  authorities  all 
bold  that  where  the  terms  are  expressed  In  a 
contract  of  sale  by  which  a  preset  sale  Is  | 
contemplated,  and  tbe  articles  or  goods  are 
delivered  to  the  buyer  at  the  place  designated 
In  the'  contract,  the  title  vests  In  the  buyer. 
Even  In  an  executory  contract  of  sale  of  ar- 
ticles to  be  selected  from  goods  In  bulk,  when 
the  articles  or  goods  are  selected  and  appro- 
priated to  the  contract  and  delivered  to  the 
buyer,  the  title  passes.   A  sale  Is  a  contract 
by  which,  for  a  consideration,  one  transfers 
to  another  property  or  an  Interest  therein. 
S^regatlng  tbe  articles  and  setting  tbem 
apart  to  tbe  vendee  by  way  of  delivery  fixes 
the  responsibility  upon  tbe  vendee  to  pay.  ■ 
The  buyer  must  pay  tbe  price  agreed  upon  by 
the  terms  of  the  contract  when  the  goods  are 
delivered.   Of  course,  if  tbe  goods,  although 
delivered,  are  not  up  to  tbe  speclflcatlons 
called  for  by  the  contract  tbe  vendee  bas  bis 
remedy  by  way  of  recoupment  in  damages 
when  sued  for  the  price.   Tbe  evidence  shows 
that  "B  Bank"  meant  Bnrbank  potatoes,  and 
that  "on  Bank"  meant  on  tbe  landing  at  tbe 
bank  of  the  San  Joaquin  river.   Our  Inquiry 
will  then  be  directed  to  the  question  as  to 
whether  or  not  the  evidence  Is  sufficient  to 
sustain  the  finding  of  the  court  that  **plaln- 
tlff  delivered  to  defendants  at  the  time  and 
place  and  In  tbe  conditions  agreed  upon  tbe 
said  2,000  sacks,  and  that  the  said  defendants 
received  and  accepted  the  same  on  tbe  bank 
of  the  river. 

Tbe  question  is  not  free  from  difficulty,  and 
there  Is  much  conflict  iu  tbe  evidence,  but  af- 
ter a  careful  examination  of  tbe  evidence  we 
are  of  opinion  that  It  supports  tbe  finding. 
There  Is  evidence  tbat  one  Eshbach  was  the 
agent  of  defendants  for  tbe  purpose  of  mak- 
ing tbe  purchase  of  tbe  potatoes;  that  as  sndk 


scent  he  oumlned  and  purchased  the  first  lot 
of  20  sacks,  and  shipped  them  to  def^dants. 
and  they  reoelTed  tbem  without  objection, 
and  there  is  no  oontroveray  here  as  to  the  20- 
sack  lot;  that  Esbbach  was  an  expnienced 
boyw  and  lived  near  the  farm  of  plaintiff  sxtd 
had  been  upon  It  often;  that  when  the  ood- 
tract  for  the  2,000  sacks  was  entoed  Into 
about  46S  sacks  had  been  doi^  of  which  100 
sadcs  were  at  tbe  i»ndl«g  and  0»  balance 
In  tbe  field  where  plaintiff  was  engaced  In 
digging;  that  Esbbach  Inspected  these  sacks 
and  w«it  Into  the  field  and  examined  the  kind 
and  quality  of  the  potatoes  that  were  t>eiiig 
dug;  tliat  the  remaining  portion  of  tbe  2,000 
sacks  was  Aug  from  tbe  same  field,  and  was 
egnal  tn  quality  and  similar  to  tbe  465  sa^s 
wblcb  Eshbach  examined,  and  tbe  20  sacks  of 
the  first  lot;  that  tbe  potatoes  were  pur- 
chased as  river  Burbank  potatoes,  which  are 
much  Inferior  to  the  highland  Burbank  pots- 
toes,  and  sell  for  a  much  less  price ;  that  tbe 
price  at  which  the  2,000  sadu  were  sold  was 
much  less  than  the  selling  price  of  "Highland 
Burbank"  potatoes  at  the  time ;  that  Eshbach 
was  upon  and  around  plaintlBTs  farm  when 
the  balance  of  tbe  2,000  sacks  was  being 
dug.  sacked  and  shipped,  and  made  no  objec- 
tion to  the  quality ;  that  the  common  carrier 
received  the  potatoes  at  tbe  river  landing 
and  shipped  tbem  to  defendants,  who  paid 
the  freight  upon  them  The  witness  McMillan 
testified  that  he  lives  about  a  fourth  of  a 
mile  from  plaintiff's  farm,  and  tbat  be  saw 
the  potatoes  when  they  wtre  being  dug  and 
sacked ;  that  they  were  river  Burbanks  in 
good  condition,  that  the  land  U  of  the  same 
character  throughout  the  field,  and  that  the 
potatoes  were  dug,  not  from  one  part  but 
across  the  field.  The  witness  Adams  testified 
that  he  examined  404  sacks  of  potatoes  on 
tbe  Jackson  Street  Wharf  after  they  had  ar- 
rived In  San  Francisco ;  that  be  also  examin- 
ed tbe  first  shipment  of  20  sacks,  and  found 
them  exactly  tbe  same;  tbat  the  potatoes 
were  fancy  first-class,  but  not  extra. 

Tbe  defendants  did  not  rescind  the  con- 
tract or  notify  tbe  plaintiff  not  to  deliver 
tbe  potatoes.  The  plaintiff  testified  that  be 
beard  not  a  word  of  objection  to  tbe  potatoes 
until  be  came  to  San  Francisco  to  get  his 
money.  The  principal  objection  made  by  tbe 
defendants  to  tbe  potatoes  Is  tbat  they  were 
uneven  In  size  and  watery,  with  soft  ends. 
In  view  of  tbe  fact  tbat  the  potatoes  were 
purchased  as  river  Burbanks ;  that  the  agent 
saw  tbem  when  he  was  purchasing  them;  that 
tb^  were  of  the  same  quality  as  the  20 
sacks  of  the  first  purchase;  tbat  th^  wtie 
received  by  the  agent  and  shipped  to  defend- 
ants, we  tblnk  tbe  court  was  Justlfled  in  Its 
findings.  Of  course,  all  presumptions  here 
are  in  favor  of  the  findings  of  the  trial  court 
and  a  finding  of  fact  must  not  be  set  aside 
when  there  Is  substantial  erldenee  in  Its 
support 

The  court  did  not  commit  error  in  over- 
rulins  defoidants*  (Ejections  to  questions 
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asked  of  the  witness  McMillan  for  the  pins 
pose  of  showing  that  he  saw  plaintiff  dl^ng 
and  sadLlng  potatoes  between  Noronber  20 
and  December  1,  1902,  and  that  the  condition 
of  the  potatoea  he  saw  was  cood.  In  view 
of  the  fact  that  there  was  testimony  tend- 
ing to  show  that  the  land  was  all  of  about 
the  same  quality,  and  the  potatoes  all  about 
the  same,  the  evidence  was  competent.  It 
was  about  the  time  that  plaintiff  was  difcsing 
and  delivering  the  potatoes  to  defendants. 
We  find  no  other  qnestlcm  necessary  to  be 
discussed, 
^nie  Jndgmoit  Is  afflrmed. 

We  concur :  HARRISON,  P.  J. ;  HAI^I^  J. 


TICK  SUNG  r.  HERMAN  et  al.   (B.  T. 
3387.) 

(Sapreme  Conrt  of  Califoraia.  March  8. 1S06.) 

In  Bank.  AppUcatloD  for  order  transfer* 
ring  cause  from  Court  of  Appeal.  Denied. 

For  opinion  In  Court  of  Appeal,  see  88 
PaclOSd. 

PER  CURIAM.  The  opinion  of  the  Dis- 
trict Conrt  of  Appeal  appears  to  hold  that 
under  the  terms  of  the  contract  of  sale  the  title 
to  the  potatoes  sold  passed  when  they  were 
sacked  and  delivered  to  the  buyers  on  the 
**bank."  and  that  they  became  property  of 
the  buyer  at  that  time,  Instead  of  at  the  time 
when  they  arrived  in  San  Francisco.  With- 
out expressing  any  opinion  on  the  proper 
construction  of  the  contract  in  tbls  re- 
spect, we  think  the  Judgment  of  the  su- 
perior court  was  properly  afflrmed  upon  the 
other  grounds  stated  in  the  opinion  of  the 
District  Court  The  application  for  an  or- 
der transferring  the  cause  to  the  Suprane 
Conrt  Is  therefore  denied. 


CHICAGO,  R.  I.  &  P.  RT.  CO.  T.  ASSMAN. 

(Supreme  Conrt  of  Kansas.    Dec.  9,  1005.) 
RaILBOADS— ACCIDENT  AT  CBOBSINO— PUEAD- 

INO — Neoligenoi  Alleged. 

The  facts,  tlie  petition,  and  the  Instroc- 
tioD  consldtred  In  this  raite  being  identical  with 
thone  inTolvm]  Id  the  cane  of  Railway  Co.  v. 
Griffith.  76  Pac.  430,  69  Kan.  130,  that  case  con- 
trols this. 

(SyllahoB  by  the  Court) 

Error  from  District  Court,  Marion  Comityi 
B.  U  King,  Judges 

Action  by  Arthur  Assman  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  trialntlfl.  Defendant 
brings  wror.  Reversed. 

This  is  a  railway  crossing  case.  Defend- 
ant In  error  was  drlvlag  home  from  the  town 
of  Tampa,  Marlon  county,  on  the  night  of 
Angnat  29,  1903,  was  struck  by  a  freight 
train  at  a  crossing,  and  was  thrown  from  bis 
wagon  and  iajnred.  Be  recovered  Judgment 


ftor  $1,175,  and  the  railway  company  brings 
the  ease  here  on  error.  The  crossing  at 
which  he  was  injured  la  about  800  feet  east 
of  the  depot,  upon  the  main  traveled  road  In 
the  town  of  Tampa.  The  highway  nms 
north  and  south ;  tiie  railway,  in  an  easterly 
and  westerly  dlrectfon.  Defendant  In  error 
started  home  about  9  t^cloek,  driving  east 
oa  Third  ateeet  which  runs  almost  paralM 
to  the  track  until  at  a  point  107  feet  from  the 
crossing,  where  the  wagon  road  turns  sonth- 
east  by  a  curve  into  the  main  highway*  lead- 
ing south  over  the  right  of  way.  He  reached 
the  crossing  at  the  same  time  the  train  did, 
without  seeing  its  approach  until  his  team 
plunged  forward,  when  he  saw  the  engine 
almost  upon  him,  and  was  unable  to  escape; 
The  crossing  la  at  grade,  the  railway  tracki 
straight,  and  the  ground  In  all  directions 
level  niat  part  of  the  town  is  unimproved, 
and  at  the  time  referred  to  there  was  notb> 
log  to  obstroct  his  view  of  the  railway  tracki 
from  the  time  the  defendant  In  error  started 
east  on  Third  street  until  he  readied  the 
crossing,  mtcq>t  the  obstructlona  which  are 
set  out  in  the  petiOon,  hwelnaftw  mentioned, 
and  which  consisted  of  the  usual  things 
found  upon  the  right  of  way  at  such  stationa 
and  some  trees  near  the  section  house.  At 
a  point  244  feet  west  of  the  crossing,  on  the 
north  side  of  the  railway,  a  switch  leada  to  a 
Bide  track  extending  past  the  d^t  It  was 
claimed  that,  among  other  obstructlona, 
there  were  upon  this  side  track  several  box 
cars. 

M.  A.  Low,  W.  F,  Elvans,  and  Paul  E. 
Walker,  for  plaintiff  In  error.  W.  H.  Car- 
penter, for  defendant  In  error. 

PORTER,  X  (after  stating  the  facts). 
Among  numerous  errors  complained  of  In 
tbls  record  we  shall  refer  to  but  one,  as  that 
requires  a  reversal.  The  trial  court,  of  Its 
own  motion  and  over  the  objection  and  ex- 
ception of  plaintiff  In  error,  gave  the  follow- 
ing Instruction:  'The  court  Instnicte  the 
Jury  that  a  railway  company  at  Its  stations 
has  the  right  to  construct  necessary  side 
tracks  and  station  bouses  and  other  neces- 
sary buildings  upon  Its  right  of  way  for  the 
purpose  of  the  transaction  of  its  business  as 
a  railway  company,  and  the  fact  that  the 
same  may  obstruct  the  view  of  the  railway 
track  at  public  highway  and  street  cross- 
ings would  not  of  Itself  constitute  negllgenee 
on  the  part  of  the  railway  company ;  but 
you  are  further  Instructed  that  It  Is  the  duty 
of  a  railway  company,  in  the  transaction  of 
its  business  and  management  of  its  side 
tracks  at  such  stations,  and  the  placing  of  cars 
thereon,  to  use  ordinary  care  and  prudence  In 
the  placing  of  cars  upon  such  side  track,  so 
as  that  travelers  approaching  such  streets  or 
highways  for  the  purpose  of  crossing  the 
same  may  liave  as  extended  view  of  the  rail- 
way track  as  may  be  possible,  in  order  that 
they  may  see  an  approadUng  train  In  at* 
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tempting  to  croBS  a  street  or  highway,  and 
If  70T1  Qnd  and  belleTe  from  the  erldence 
that  the  defendant  railway  company  was 
negligent,  as  this  term  Is  defined  in  these 
Instructions,  In  falling  to  give  proper  signals 
or  alarms,  and  In  placing  box  cars  upon 
its  side  track,  and  that  such  n^llgence  was 
the  proximate  cause  of  the  Injury  of  the 
plalntiCr,  and  If  you  further  believe  from  the 
evidence  that  the  plalntUT,  In  no  wise  by 
fault  upon  his  part,  contributed  to  such  In- 
Jury,  then  In  such  case  your  verdict  should 
be  for  the  plaintiff."  It  Is  claimed  that  the 
petition  makes  no  averment  of  negligence 
In  the  placing  of  cars  upon  the  side  track,  or 
the  malntalaing  of  obstructions  upon  the 
right  of  way.  The  petition  charges  the  rail- 
way company  with  negligence  In  running 
its  train  over  the  crossing  at  a  high  rate  of 
speed,  and  in  falling  to  sound  the  whistle, 
to  ring  the  bell,  or  to  give  any  signals,  and 
in  foiling  to  atop  the  train  after  seeing  de- 
fendant in  error.  It  then  describes  the  vari- 
ous obstructions  upon  the  right  of  way,  as 
follows :  "That  said  right  of  way,  as  herein 
described,  was  so  obstructed  by  buildings, 
being  the  depot  buildings  of  said  defendant 
company,  and  other  outbuildings  of  said 
def«idant  company,  and  a  side  track, 
which  was  at  the  time  complained  of  fnll 
of  cars  then  standing  upon  said  side  track, 
which  side  track  was  north  of  the  traveled 
line  of  said  defendant,  also  the  stockyards 
of  said  company,  located  at  or  near  said 
buildings,  with  large  doors  set  high  upon  a 
foundation,  a  section  bouse,  with  Its  various 
outhouses  and  buildings  and  trees  in  front 
of  said  house  and  around  it,  placed  there  by 
the  said  defendant  In  sncb  a  maoner  that 
said  buildings,  cars,  stockyards,  trees,  and 
other  obstacles  placed  there  by  said  defend- 
ant company,  as  to  obscure  all  view  of  said 
defendant's  track  west  of  said  crossing  from 
one  passing  from  the  west  to  east  along 
said  track  parallel  with  said  road  on  ap- 
proaching said  crossing  on  said  section  line 
from  the  ruxtti"  The  petition  also  contains 
the  following  averment:  "Plaintiff  alleges 
that  by  reason  of  said  defendant  company, 
its  agents  and  employes,  so  negligently,  care- 
lessly, wantonly,  and  unlawfully  omitting 
and  neglecting  to  ring  the  bell  upon  said 
engine  or  locomotive,  or  canse  the  whistle  of 
the  same  to  be  blown,  or  to  sound  any  other 
alarm,  or  to  stop  said  train  after  seeing  plain- 
tiff, and  without  fault  on  his  part,  the  plain- 
tiff was  unable  to  bear  the  approach  of  said 
train;  and  that,  b^  reason  of  the  said  de- 
fendant's completely  obstructing  the  view  by 
causing  to  be  placed  all  the  objects  hereto- 
fore set  forth  upon  Its  right  of  way  along  Its 
track,  the  said  plaintiff  was  unable  to  see  or 
know  of  the  ai^roacb  of  defendant's  said 
train."  There  la  no  charge  that  the  obstruc> 
tlons  mentioned  were  negligently  or  careless- 


ly placed  upon  the  right  of  way,  and  the 
only  apparent  purpose  of  their  mention  in  the 
petition  was  to  furnish  a  basis  for  avoiding 
tlie  Imputation  of  contributory  negHgence  of 
defendant  in  error  In  not  discovering  the 
approach  of  the  train.  If  the  pleader  bad 
Intended  otherwise,  It  was  an  easy  matter  to 
have  specifically  chained  negligence  In  this 
re8[>ect  l^  the  use  of  the  words  "carelessly" 
or  "negligently,"  or  some  other  synonymous 
words.  The  exact  question  was  before  the 
court  in  Railway  Co.  v.  Griffith,  69  Kan.  130, 
76  Pac.  436,  and  no  attempt  will  be  made 
here  to  add  to  or  improve  upon  the  reaaoning 
of  Mr.  Chief  Justice  Johnston  in  that  case. 
The  facts,  the  petition,  and  the  instructloji 
complained  of  were  the  same,  and  tbe  01^ 
Ion  In  that  case  controls  this. 

Although  several  special  auestlona  were 
submitted  to  the  jury,  they  were  not  asked 
to  make  any  finding  that  the  railway  com- 
pany was  guilty  of  any  specific  act  of  negli- 
gence, and  found  generally  for  plaintiff  be- 
low. The  prejudice  In  this  Instruction  it 
more  manifest  because  It  cannot  be  said,  that 
they  did  not  base  their  verdict  upon  the  very 
negligence  which  was  not  ctiarged  In  the  pe- 
tition, and  to  which  this  instruction  chal- 
lenged their  attention.  We  have  carefully 
examined  the  record,  and  cannot  agree  with 
counsel  for  defendant  In  error  that  this  ques- 
tion is  raised  for  the  first  time  in  this  court, 
or  that,  by  failing  to  object  to  testimony 
showing  the  preseace  of  the  obstructions 
upon  the  right  of  way,  plaintiff  In  er- 
ror thereby  admitted  that  the  petition 
charged  negligence  In  this  respect  The  lu- 
struction  complained  of  was  objected  to, 
and  the  objection  raised  the  question  wheth- 
er the  Instruction  was  proper  under  the  is- 
sues. It  Is  seldom  that  Instructions  are  ar- 
gued, except  upon  a  motion  for  a  new  trial, 
and  the  record  does  not  disclose  what  was 
specifically  urged  upon  the  motion.  The 
petition,  as  we  have  seen,  failed  to  charge 
negligence  In  maintaining  these  obstructlona 
The  averment  that  the  obstructions  existed, 
however,  being  a  material  one  'or  the  pm^ 
poses  we  have  mentioned,  It  wat,  proper  for 
plaintiff  below  to  offer  testimony  to  prove 
that  there  were  cars  upon  the  side  track  up- 
on the  night  In  question,  and  defendant  be- 
low had  no  reason  for  any  objection  to  audi 
testimony.  But  by  offering  witnesses  to 
prove  ttie  contrary  and  to  show  that  In  fkct 
there  were  no  cars  upon  the  cdde  track  at 
that  time,  or  to  prove  that  this  or  that  al- 
leged obstruction  would  not  prevent  a  pet^ 
son  from  seeing  an  approaching  train,  de- 
fendant below  did  not  thereby  elth^  enlarge 
the  Issues  or  admit  that  something  was 
charged  as  negligence  In  the  petition  wUeb 
was  not 

The  Judgment  will  be  reversed  and  canss 
remanded.  All  the  Jnstlcea  concnnlng. 
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SHATTUCK  et  al.  v.  WOLF  et  aL 
(Supreme  Goart  of  Kansaa.   Dec.  9,  1006.) 

1.  Abatement  and  Eevivax  —  Action  bt 
GUAitniAN — Attainuent  of  Majobitt. 

To  secure  a  loan  of  his  wards'  money  a 
miardian  took  a  note  and  mortgage  in  his  own 
name^  with  the  descriptive  word  "guardian" 
annexed.  Afterwaids.  for  the  benefit  of  the 
wards,  he  brought  suit  to  collect  the  note  and 
to  foreclose  the  mortf^ige,  using,  however,  the 
same  name  and  addition  in  designating  the 
plaintiff  and  in  stating  the  cause  of  action. 
Fending  the  suit  the  wards  became  oi  age  and 
the  guardian  was  discharged.  The  wards  moved 
to  Be  substituted  as  plaintiffs  In  the  action, 
stating  the  facts  and  claiming  title  to  the  paper. 
The  guardian  voluntarily  submitted  to  a  trial 
before  the  court  of  the  issues  tendered  by  the 
motion  with  the  result  that  the  substitution 
was  ordered.  Held,  the  suit  did  not  abate  when 
the  wards  became  of  age  and  tiie  guardian 
was  discharged,  and  revivor  was  neither  neces- 
sary nor  proper. 

[Bd.  Note^— For  cans  In  point,  aee  toL  1, 
Gent  Dig.  Abatement  and  Revival,  I  280.] 

2.  Parties — Subsutution. 

The  wards  were  entitled  to  be  substituted 
aa  plaintiffs  in  the  action  In  place  of  the  guard- 
ian. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  1, 
Cent  Dig.  Abatement  and  Revival,  S  239;  vol. 
25,  GenL  Dig.  Guardian  and  Ward.  |  48S.] 

8.  Bajo — Motion. 

The  proceedings  for  substitution  were  prop- 
erly instituted  by  motion,  and  the  court  had 
iuriediction  to  hear  and  determine,  without 
farther  pleadings  and  wlthont  a  jarj,  the  facts 
preMnted  br  the  motlML 
4.  AppEAl. — ^Waiver  of  Ebbobs. 

The  guardian  waived  all  objections  to  the 
form  of  the  proceeding  and  la  concluded  by  the 
result,  except  for  trial  errors  reviewable  ai  In 
other  civil  eases. 

(Syllabus  by  the  Coart.1 

EJrror  from  District  Court,  Sedgwick  Coun- 
ty;  D.  M.  Dale,  Judge. 

Action  by  S.  W.  Sbatta<A,  guardian, 
against  Catherine  Wolf  and  others.  On  the 
coming  of  age  of  the  wards  th^  applied  for 
leave' to  be  subatituted  in  his  place.  From  an 
order  of  Bubstitution,  S.  W.  Sbattnck  and 
Sarah  G.  Bhattut^  Moond  mortgagee,  bring 
error.  Affirmed. 

S.  W.  Shattuck,  Jr.,  for  plaintllEs  In  error. 
Blake  &  Ayres,  for  defendants  In  error. 

BUKCH,  J.  Id  1882  S.  W.  Sbattnck  was 
appointed  guardian  of  certain  minor  children. 
In  1885  he  loaned  the  money  of  Ills  wards, 
and  took  to  secure  It  a  note  and  mortgage 
running  to  "S.  W.  Shattuck,  Guardian."  In 
1893  be  brought  Buit  to  recover  the  amount 
of  tbe  note  and  to  foreclose  the  mortgage. 
The  petition  was  entitled  "B.  W.  Shattut^, 
Qnardian,  Plaintiff,"  and  was  signed  in  the 
Bame  manner.  In  1894  the  guardian  filed  In 
the  probate  court  his  final  account  in  tbe 
guardianship  proceedings,  in  which  he  took 
credit  as  guardian  for  tbe  money  loaned, 
and  charged  himself  as  guardian  with  the 
note  and  mortgage.  He  also  took  credit  aa 
guardian  for  tbe  expenses  of  the  foreclosure 
suit  to  the  date  of  tbe  settlement.  The  wards 
bad  then  become  of  age  and  contested  tbe 


conduct  ot  the  guardian;  but  after  a  bearing 
the  probate  court  beld  wltb  blm,  approved 
his  accounts,  foimd  Ibat  tbe  note  and  mott- 
gage  belonged  to  the  wards,  discharged  tbe 
guardian,  and  made  provision  for  tbe  de- 
livery of  the  Becnrlties  to  tbe  owners,  who, 
however,  at  the  time  declined  to  receive  tban. 
Tbe  guardian  took  no  further  steps  In  tbe 
foreclosure  suit,  but  Sarah  G.  Stiattnck,  a 
second  mortgagee,  who  had  been  made  a 
party  defendant  obtained  a  Judgmrait  en- 
forcing her  Hen,  and  after  many  years'  delay 
caused  tbe  land  to  be  sold.  A  short  time 
previous  to  the  Issuance  of  the  order  upon 
which  tbe  land  was  sold,  the  former  wards 
filed  an  application  to  be  substituted  as 
plaintiffs  In  the  action  in  place  of  S.  W.  Shat- 
tuck, guardian,  reciting  the  fact  of  bis  ap- 
pointment aa  their  guardian,  the  taking  of  the 
note  and  mortgage  in  his  fiduciary  capadtar, 
their  arrival  at  the  age  of  maturity,  the 
guardian's  discharge  by  the  probate  courts 
and  their  ownership  of  the  paper.  Wb^  the 
sheriff's  return  of  the  sale  of  the  mortgaged 
property  was  filed  they  Interi>osed  objections 
to  its  conflrmatioQ,  and  later,  finding  the  note 
and  mortgage  in  the  hands  of  the  court 
stenographer,  they  filed  a  motion  asking  that 
the  documents  be  turned  over  to  them.  The 
Shattucks  objected  to  the  consideration  of  the 
motion  for  substitution,  on  the  single  ground 
that  .It  did  not  contain  facts  sufficient  to 
warrant  the  order  prayed  for,  but  the  ob- 
jection was  overruled,  and  on  January  7. 
1904,  the  three  motions  referred  to  came  on 
for  hearing.  All  parties  appeared,  all  parties 
announced  themselves  ready  for  hearing  and 
trial,  and  evidence  was  Introduced  both  la 
support  of  the  motions  and  In  opposition  to 
them.  On  the  evidence  submitted  the  court 
found  in  favor  of  the  substitution  of  parties, 
and  directed  that  it  be  made.  The  hearing 
of  tbe  motion  to  confirm  the  sale  was  con- 
tinued, and  the  note  and  mortgage  were  Im- 
pounded in  the  possession  of  S.  W.  Sbattnck, 
Jr.  (tbe  attorney  for  the  ex-guardlan),  until 
the  further  order  of  court  S.  W.  Shattuck 
and  Sarah  Shattuck  prosecute  error. 

The  plaintiffs  In  error  ai^e  that  the  guard- 
Ian  was  a  personal  representative,  whose 
powers  ceased  upon  his  diBcharge  within  the 
meaning  of  those  sections  of  the  Code  of 
Civil  Procedure  relating  to  the  revivor  of  ac- 
tions; that  the  proceedings  In  the  district 
court  should  have  been  gov«*ned  by  the  re- 
vivor statute;  that  the  motion  tor  substitu- 
tion was  in  effect  a  motion  to  revive;  that 
because  more  than  a  year  had  elapsed  after 
the  powers  of  the  guardian  had  ceased  the 
court  was  without  Jurisdiction  to  make  the 
order  complained  of  except  by  consent,  which 
was  withheld,  and  that  the  general  objec- 
tion to  tbe  motion  for  substitution  should 
have  been  sustained.  The  answer  to  this  ar- 
gument Is  that  the  action  In  the  district  court 
did  not  abate  when  the  wards  became  of  age 
and  tbe  guardian  was  discharged.  Although 
the  guardian  acted  for  the  benefit  of  his 
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wards,  both  In  taking  the  securities,  and  In 
bringing  suit  to  enforce  them,  they  were 
drawn  in  such  a  mnuner  that  he  was,  prima 
fade,  Invested  with  full  title  to  them,  and 
with  foil  authority  to  enforce  them  as  his 
own.  Descriptive  words  In  commercial  paper 
may  become  Important,  if  the  matter  of  notice 
be  Inrolred  (Loan  Go.  t.  Essex,  68  Kan. 
100,  71  Pac.  268 ;  1  Daniel  on  Negotiable  In- 
struments [Stb  Ed.]  p.  287, 1  271),  but  usually 
such  words  as  "executor,"  "administrator," 
•trustee,"  "guardian,"  may  be  disregarded, 
and  an  action  may  be  maintained  by  the 
payee  In  his  personal  right  (7  Cyc.  563). 
When  suit  was  commenced  the  petition  was 
carefully  drawn  to  follow  the  language  of  the 
note  and  mortgage  In  describing  the  plaintiff 
and  his  cause  of  action.  He  did  not  com- 
mit himself  to  the  i>o8itloa  that  the  action 
was  brought  in  his  representative  capacity, 
and  In  legal  theory  it  was  not  8  Enc.  PL 
&  Pr.  670  ;  9  Enc.  PI.  ft  Pr.  939.  Therefore, 
the  legal  status  of  the  case  was  not  affected 
by  the  majority  of  the  wards  or  the  dis- 
cliarge  of  the  guardian,  and  the  action  might 
luve  proceeded  to  Judgment  and  execution 
precisely  the  same  as  if  only  the  Individual 
name  of  the  plaintiff  bad  been  used,  bad  not 
the  beneficiaries  of  the  trust  who  were  not 
necessary  parties  in  the  first  Instance  (Code 
CiT.  Proc  S  28),  intervened,  "^be  legal  right 
to  a  promissory  note,  payable  to  a  guardian 
In  his  trust  capacity,  remains,  prima  facie, 
In  the  obligee,  notwithstanding  bis  discbarge 
as  guardian,  and  he  may  sue  thereon,  unless 
It  be  shown  that  be  has  parted  with  the  title, 
so  that  payment  to  him  would  not  dis- 
charge the  obligor.  And  the  title  in  such  case, 
with  the  right  to  sue,  will  pass,  on  the  gnard- 
lan's  death,  to  his  personal  representative; 
nor  does  an  action  on  such  a  note,  commenced 
by  a  guardian  during  the  ward's  minority, 
abate,  because  tbe  ward  has  attained  ma- 
jority before  Its  termination.  So  a  guardian 
may  properly  sue  for  and  recover  money 
collected  for  her  as  such  guardian,  notwith- 
standing the  ward's  majority  l>efore  the  begin- 
ning of  the  action."  Woemer  on  Guardian- 
ship, p.  180, 1  68.  "Where  an  action  Is  prose- 
cuted by  A.,  guardian  of  B.,  on  an  Instru- 
ment payable  to  'A.,  guardian  of  B.'  the  fact 
that  the  ward  becomes  of  age  pending  the 
suit  affords  no  ground  to  abate  It"  Oard  v. 
Neff,  39  Ohio  St  607,  "If  a  ward  attain  the 
nge  of  21,  during  the  pendency  of  tbe  suit, 
he  may  be  substituted  as  party  plaintiff  in 
lien  of  his  guardian."  Sims,  Ordinary,  v. 
Rrawlck  and  Cobb,  2S  Ga.  S8.  Since,  how- 
ever, the  suit  was  in  fact  prosecuted  for  the 
benefit  of  the  wards,  they  are  entitled,  upon 
becoming  of  age,  to  be  made  parties  to  it 
to  assume  Its  management  and  control,  and 
to  enjoy  any  benefits  which  may  be  obtained 
by  means  of  it 

One  of  the  limes  made  by  the  application 
for  substitution  concerns  the  ownership  of  the 
cause  of  action,  and  the  plaintiff,  apparently 
m  otter  t^TlonaneBs  of  the  fact  that  a  moral 


order  pervades  the  universe  which  lefpit 
systems  seek  to  emulate  and  aid,  now  nnd^ 
takes  to  deny  that  the  note  and  mortgage 
belonged  to  his  wards  at  alL  In  spite  of  tbe 
circumstonce  that  In  a  contest  In  the  protiate 
court  he  proved  against  his  wards  that  they 
were  such  owners.  In  spite  of  tbe  fact  that  he 
obtained  allowances  out  of  their  estate,  on 
the  ground  that  they  were  such  owners,  and 
in  spite  of  the  fact  that  be  undertook  to 
turn  over  tbe  paper  to  them  as  such  owners, 
he  now  calmly  asserts  that  his  original  con- 
duct amounted  to  a  conversion  of  tlie  funds 
of  the  Infanta  whose  property  he  had  been 
appointed  to  guard,  and  upon  that  fraud  at- 
tempts to  build  an  ailment  whicli,  if  valid, 
would  result  In  depriving  the  owners  of  both 
their  money  and  tbelr  securities.  This  claim 
of  tbe  plaintiff  is  stated  In  order  that  be  may 
not  be  under  the  impression  that  it  has  l^een 
overlooked.  Its  legal  character  and  consci- 
entious quality  need  no  elucidation.  Tbe 
finding  of  the  trial  court  In  (^position  to  it 
Is  sustained  both  by  tbe  law  and  the  erl- 
dence.  The  refusal  of  the  former  minors  to 
accept  the  note  and  mortgage  Immediately 
upon  its  tender,  after  their  defeat  In  tbe 
probate  court  is  urged  against  than.  What 
detriment  the  plaintiffs  in  error  have  suffered 
on  this  account  so  that  it  may  lie  In  their 
mouths  to  deny  to  the  applicants  a  right  of 
recovery,  is  not  disclosed.  The  possession  of 
tbe  note  and  mortgage  by  the  sntwtltuted 
plaintiffs  Is  not  essential  to  a  vindlcatltHi 
of  tbelr  rights,  but  under  tbe  evidence  and 
the  findings,  they  are  entitled  to  such  poesea- 
slon.  and  tbe  present  custodian  of  tbe  docn- 
mente  will  doubtless  yield  them  to  the  owners 
without  tempting  the  power  of  tbe  court 

Finally,  it  Is  ui^ed  that  the  court  under- 
took to  try  and  determine  the  title  to  perBmal 
property  In  a  summary  manner,  upon  a  mere 
motion,  without  formal  pleadings  and  with- 
out a  Jury,  with  tbe  result  that  the  plaintiff 
is  turned  out  of  court  The  motion,  bowevw, 
distinctly  asserted  ownership  of  tbe  note  and 
mortgage  and  set  forth  clearly  the  facts  re- 
lating to  the  claimant's  title,  and  when  the 
matter  was  called  up  In  court  for  ^spositlon 
tbe  plaintiffs  in  error,  without  making  any 
request  tliat  formal  pleadings  be  filed,  with- 
out milking  any  suggestion  that  the  matter 
should  be  tried  as  if  it  were  of  tbe  nature  of 
an  Interplea,  without  asking  that  it  should 
go  over  to  be  heard  with  the  merits,  without 
any  demand  for  a  Jury  and  without  any  ob- 
jection whatever  to  the  form  of  the  proceed- 
ing, announced  themselves  ready  for  trial  and 
proceeded  to  try  the  title  to  the  note  and 
mortgage  In  controversy.  A  record  was  made 
as  In  any  other  case,  and  the  plaintiffs  In  er- 
ror bare  abundantly  shown  that  they  have 
a  complete  and  unuampered  right  to  review 
in  this  court  Whethw  any  other  practice 
exiBte  for  tbe  determination  of  such  questlona 
cannot  be  of  much  Importance  In  this  caaew 
The  one  adopted  npj)eurB  to  have  been  en- 
tirely satiifftctoxy  to  the  plalntiOk  In  error. 
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Tbe  court  bad  JnriBdlctlMi  to  enter  upon  the 
Inquiry,  and  tbe  partttdpattng  parties  are 
effectually  concluded  by  Its  result,  except,  of 
oonrse^  Cor  trial  errors  lerlewable  as  In 
otber  dril  cases;  and  aside  from  the  matter 
oi  walrer  and  wtoppeA  by  want  of  objection 
and  by  consent  to  tbe  trial,  tbe  question  of 
tbe  finality  of  the  proceeding  is  to  be  deter- 
mined 1^  regarding  tbe  substance  of  what 
was  done  rather  than  the  form  under  which 
the  result  was  reached.  Com' re  of  Wilson 
Co.  T.  Mcintosh,  30  Kan.  284,  1  Pac  672. 

Tbe  Judgment  of  the  district  court  la  af- 
firmed. All  the  Justices  concurring. 


HXTKBARGER  et  at  HTTMBAROER. 
(Supreme  Court  of  Kansas.  Dec  9.  1905.) 

1.  Exceptions,  Bill  or— AuTBOBrrr  to  Set- 

TLE— PaOBATE  COUSTS. 

Probate  courts  bsTS  authority  to  settle 
and  sign  bills  of  exceptions. 

2.  Saw  —  iKOOBPoaATTon  or  Btidbnoi  and 
Buuiios. 

To  preserve  the  eridence  and  rnilngB  there- 
on they  should  be  made  a  part  of  a  bill  of  ex- 
ceptions, and  wtiere  the  bill  itself  recites  that 
certain  evidence  and  raliogs  are  attached  to 
and  made  a  part  of  the  bill  of  exceptions,  and 
tJiey  are  ao  plainly  identified  that  no  doubt  can 
arlie  but  that  tbey  were  settled  by  the  court  as 
a  part  of  tbe  bill  of  exceptions,  they  may  be  so 
considered. 

[Bd.  Note. — For  cases  In  point,  see  vol.  2], 
Oent.  Dig.  Exceptions,  BUI  of,  |{  13.  14,  29.] 

&  Afpbai.  —  RaooBD  —  Oonaranonoir— Datb 

aw  Pboceedinos. 

From  a  statement  In  the  record  that  the 
hearing  began  on  a  certain  date,  where  each 
sncceasive  step  in  the  case,  including  the  set- 
tling and  signing  of  the  bill  of  exceptions.  Is  in- 
troduced by  the  term  "tfaereupon,"  without  nam- 
ing any  other  date,  it  will  lie  Inferred  that  one 
step  followed  another  without  delay,  and  that 
all  oeeoired  on  the  date  named  in  the  entry. 

4b  BXKOUTOBS  AND  AmOiriBnATOBS  --  PBO- 
CEBDING  POa  DiSOOTEBT— SOOPB  OF  RSUEDT. 
The  summary  proceeding  in  the  prot)ate 
court,  under  section  S002  of  the  General  Stat- 
utes of  1001,  for  the  discorery  and  to  compel 
the  delivery  of  property  or  effects  of  an  estate 
suspected  of  having  been  concealed,  embezzled, 
or  conveyed  away,  Is  not  a  proper  remedy  to 
enforce  the  payment  of  a  debt  to  an  Mtate  or  to 
try  contested  rights  to  property  as  between  tbs 
represaitatlTe  tn  the  estate  and  others. 
&  Sams. 

In  a  hearing  npon  a  charge  that  a  person 
who  had  given  a  promissory  note,  an  asset  of 
an  estate  was  conmling  It,  where  it  was  de- 
veloped tlwt  there  was  in  fact  no  concealment 
of  the  note,  and  It  was  then  proposed  to  ex- 
tend the  inquiry  as  to  his  liability  upon  the  note, 
the  court  was  justified  in  closing  the  Investiga- 
titm  and  discMtlnning  the  proceeding. 

(Syllabus  by  the  Court) 

Error  from  District  Court  Saline  County. 

Action  by  John  Humbarger  against  Henry 
Humbarger  and  another.  A  Judgment  of  tbe 
probate  court  for  defendants  was  reversed 
on  appeal  to  the  district  court,  and  d^oid- 
ants  bring  error.  Reversed. 

Z.  O.  MlUlhln,  for  plaintiffs  In  ernn:. 
David  BltcblSh  for  defendant  in  error. 


JOHNSTON^  Q.  J.  This  was  a  summary 
proceeding  begun  In  the  probate  court  upon 
complaint  of  John  Humbarger,  an  belr  at 
law  of  Susan  Humbarger,  deceased.  In  which 
he  alleged  that  his  brothers,  Henry  Hnm- 
b&rga,  George  Humbai^r,  and  Thurston 
Humbarger,  were  concealing  money,  prop- 
erty, and  effects  of  tbe  estate  of  Susan  Hum- 
bai^er,  deceased,  and  asked  that  they  be 
cited  to  appear  and 'answer  questions  pro- 
pounded to  them  by  the  court  touching  such 
concealment  A  citation  was  issued  and  an 
examination  had,  at  tbe  end  of  which  the 
probate  court  found  that  there  was  no  con- 
cealment of  the  assets  of  the  estate  by  the 
respondents,  and  the  proceeding  was  discon- 
tinued. In  the  course  of  the  hearing  tbe 
probate  court  sustained  objections  to  ques- 
tions asked  of  Henry  Humbarger,  and  to 
these  rulings  exceptions  were  taken.  A  bill 
of  exceptions  was  presented  to,  and  allowed 
by,  the  probate  court,  and  this  was  made  tbe 
basis  of  a  proceeding  in  error  In  the  district 
court  That  court  reversed  tiie  decision  of 
the  probate  cour^  and  of  tbeee  mllnga  plain- 
tiffs in  error  complain. 

The  first  contention  la  that  the  district 
court  had  no  Jurisdiction  to  review  tbe  rul- 
ings of  the  probate  court  in  the  admission  of 
testimony,  because  such  rulings  never  became 
a  part  of  tbe  record.  The  ground  of  this 
claim  is  that  the  probate  court  had  no  power 
to  settle  and  sign  a  bill  of  exceptions. 
Aside  from  the  right  of  appeal  from  a  decl- 
sion  of  the  probate  court,  express  authority 
Is  given  for  the  review  of  its  Judgments  and 
final  orders  by  a  proceeding  in  error  to  tbe 
district  court  Civ.  Code,  !  Ml.  It  is  ar- 
gued, however,  that,  as  the  Jurisdiction  of 
the  probate  court  is  limited.  It  has  only  such 
authority  as  is  specifically  conferred,  and 
that  the  right  to  prosecute  a  proceeding  in 
error  from  that  court  does  not  Imply  that 
It  has  authority  to  settle  and  sign  a  bill  of 
exceptions.  Tbere  appears  to  be  express 
legislative  authority  for  tbe  settilng  and 
signing  of  a  bill  of  exceptions  by  the  probate 
court  The  statute  declares  that  probate 
courts  are  courts  of  record.  Qen.  St  1901^ 
I  1974.  By  another  statutory  provision 
courts  of  record  and  the  Judges  thereof  at 
chambers  are  ^ven  authority  to  settle  and 
sign  bills  of  exceptions,  and  also  for  extoid- 
Ing  time  for  doing  so  beyond  the  term.  Laws 
1001.  p.  502,  c.  275,  S  1;  Gen.  St  1901,  |  47S3. 

It  Is  next  contended  tbat  tbe  evidence  and 
rulings  were  attached  to,  rather  than  em- 
bodied In.  the  bin  of  exceptions,  and  were 
not  so  preserved  as  to  make  them  a  part  of  It 
It  Is  true,  a  mere  reference  to  papers  or 
proceedings,  without  embodying  them  in  tbe 
bill  of  exceptions.  Is  not  sufficient  Tb^ 
must  be  made  a  part  of  tbe  bill  of  exceptions 
in  some  way,  and  so  plainly  identified  as  a 
part  of  it  tbat  no  mistake  can  be  made  as  to 
what  Is  included  In  the  bill.  Here  It  is  recit- 
ed In  tbe  bill  that  the  evidence  is  "atiached 
b&ceto  and  made  a  part  of  this  bill  gf  ezcc^ 
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tlona."  Since  they  are  fully  IdeDtifled  and 
speclflcaUy  made  a  part  of  the  bill,  they  can- 
not be  Ignored  becanae  of  the  manner  In 
which  they  are  Incorporated  Into  the  bill, 
or  because  of  the  part  of  the  btl)  In  which 
they  are  placed.  It  is  a  better  and  safer 
method  to  place  the  proceedings  and  papers 
to  be  preserred  In  the  body  of  the  bill,  pre- 
ceding the  signature  of  the  Jndge,  and  thna 
aTOld  any  question  as  to'  what  Is  Incorporated 
In  it  The  courts  gire  a  liberal  construction 
to  a  bill  and  are  Inclined  to  disregard 
mere  formal  defects  and  Irregularities  which 
do  not  dond  the  record  or  violate  a  stata- 
tory  requirement  In  this  case  there  can  be 
no  misappreh^slon  as  to  what  the  bill  con- 
tains, nor  that  the  ertdence  and  rulings  In 
question  were  settled  by  the  probate  court 
as  a  part  of  the  bill  of  exceptions. 

Although  questioned.  It  sufficiently  appears 
that  the  bill  waa  settled  in  good  time.  The 
final  hearing  began  on  February  8,  190^  and 
in  the  recitals  of  the  subsequent-  steps,  in- 
cluding the  order  of  the  court  and  the  set- 
tling and  signing  of  the  bill  of  exceptions, 
each  is  Introduced  by  the  word  "thereupon." 
So  used,  the  word  means  that  one  step  follow- 
ed another  Immediately  and  without  delay, 
and  JustlBes  the  conclusion  that  all  occurred 
on  the  date  of  the  hearing.  Dewey  t.  Lin- 
scott  20  Kan.  681;  Hill  r.  Wand,  47  Kan. 
340,  27  Pac.  088,  27  Am.  Bt  Rep.  288. 

The  ftnal  question  raised  in  the  case  is, 
did  the  probate  court  err  In  rejecting  fur- 
ther evidence  and  In  discontinuing  the  pro- 
ceeding? The  asset  of  the  estate  Involved  In 
the  Inquiry  was  a  promissory  note  given  by 
Henry  Humbarger  to  bis  father.  The  only 
thing  charged  in  the  complaint  was  conceal- 
ment Without  hesitation  Henry  Humhai^r 
testified  that  the  note  had  lieen  given,  and 
he  stated  the  amount  for  which  it  was  given, 
and,  further,  that  it  had  been  fully  paid  and 
the  debt  discharged.  He  went  further  and 
stated  that  It  had  be^  paid  partly  In  money, 
partly  in  services,  and  partly  In  board.  The 
complainant  tried  to  push  tlie  Inquiry  still 
further  as  to  the  payment  of  the  note  and 
as  to  whether  Henry's  liability  thereon  bad 
been  discharged.  His  liability  on  the  note 
could  not  be  determined  In  that  proceeding  by 
that  court  It  was  a  summary  proceeding 
brought  under  section  8002  of  the  General 
Statutes  of  1901.  That  statute  provides: 
"Upon  complaint  made  to  the  probate  court 
by  the  executor,  administrator,  creditor,  devi- 
see, legatee,  heir,  or  other  person  interested 
In  the  estate  of  any  deceased  person,  against 
any  person  suspected  of  having  concealed, 
embezzled  or  conveyed  away  any  money, 
goods,  chattels,  things  In  action,  or  effects  of 
such  deceased,  the  said  court  shall  cite  the 
person  suspected  forthwith  to  appear  before 
It  and  to  be  examined  on  oath  or  affirmation 
touching  the  matters  of  the  said  complaint" 
The  testimony  of  the  parties  examined  Is  to 
be  reduced  to  writing  and  filed  In  the  probate 
oour^  ud,  U  the  court  lA  of  opinion  that  the 


accused  Is  guilty  of  either  concealing, 
beBZllng,  or  conv^ing  away  any  of  the  assets 
of  the  estate.  It  may  order  and  compel  tbe 
delivery  thereof  to  the  executor  or  admlnia- 
trator  or  person  entitled  to  receive  the  sanae 
Gen.  St  1901,  H  8002-3006.  The  purpose  of 
the  proceeding  Is  to  malre  discovery  and  com- 
pel production  of  the  property  of  an  estate 
suspected  to  be  concealed,  onbezzled,  or  to 
have  been  conveyed  away,  but  It  cannot  be 
employed  to  enforce  the  payment  of  a  debt  or 
liability  for  the  conversion  of  property  of  an 
estate,  or  to  try  controverted  questions  of 
tbe  right  to  pr(^>ert7  as  between  tbe  repre- 
sentative of  the  estate  and  othm.  On«  pur- 
pose Is  to  perpetuate  evidence  against  the 
party  charged,  to  be  used  If  necessary  In  an 
action  brought  for  the  recovery  of  the  prop- 
erty in  a  court  of  competent  Jurtsdlctlon.  In 
Moss  V.  Sandefnr,  IS  Ark.  381,  It  was  held 
under  a  similar  statute  that  it  was  intended 
to  compel  a  discovery  and  delivery  of  the 
assets  of  an  estate  which  were  secretly  and 
unlawfully  held,  but  that  It  did  not  invest 
the  probate  court  with  Jurisdiction  of  con- 
tested rights  and  matters  of  litigation  as 
to  the  title  to  property.  A  like  provision 
was  before  the  Supreme  Court  of  Illinois,  in 
Dlnsmoor  v.  Bressler,  let  111.  211.  46  N.  EL 
1086,  where  it  was  said:  "The  summary  pro- 
ceeding In  the  probate  court  to  compel  the 
production  and  delivery  of  property  'la  not 
the  propar  remedy  •  •  •  to  try  contest- 
ed rights  and  title  to  property  between  the 
executor  and  others.*  2  Woemer,  Adm'n,  I 
325,  p.  681.  'Nor  does  the  power  conferred 
upon  probate  courts  to  subpoena  and  examine 
parties  alleged  to  conceal  or  wlthtiold  prop- 
erty of  tbe  estate  authorize  such  courts  to 
try  the  title  to  the  property  in  dispute.* 
1  Woemer,  Adm'n,  |  151,  p.  347;  Schouler, 
Ex'ra,  I  270.  If  sections  81  and  82  could  be 
used  to  settle  contested  rights  to  property  as 
between  executors  and  administrators  on  the 
oth«r,  they  would  operate  as  an  Infringe- 
ment upon  tbe  constitutional  right  to  trial 
by  Jury,  as  they  contain  no  provision  for  a 
jury  trial."  See,  also.  In  re  Wolford,  10  Kan. 
App.  283,  02  Pac.  731;  Howell  v.  Pry,  19 
Ohio  St  556;  Bx  parte  Cas^,  71  CaL  2139, 
12  Faa  118;  Gardner  v.  Gllllhan,  20  Or.  596, 
27  Pac.  220;  GIbson  v.  Cook.  62  Md.  256; 
In  re  Beebe.  20  Hun  (N.  Y.)  462.  Here  the 
charge  was  concealment  and,  when  the  testi- 
mony developed  that  there  was  no  conceal- 
ment of  the  note — the  subject  of  Inquiry — the 
end  of  the  Investigation  was  reached.  No 
doubt  existed  that  there  was  a  note  and 
that  it  belonged  to  the  estate,  and  the  only 
question  left  was  whether  It  had  been  paid 
by  Henry  Humbarger,  or  whether  he  was 
still  liable  for  all  or  part  of  it  The  proceed- 
ing was  a  proper  remedy  to  compel  the  de- 
livery of  the  note  itself,  If  It  had  been  con- 
cealed, but  not  to  enforce  Its  payment  nor 
to  try  the  title  to  tbe  note  as  between  par- 
ties claiming  to  own  It  Courts  will  not  be 
disposed'  to  hamper  such  InvestlgatlODs  ao 
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long  a»  tbere  mnalnfl  8  qoestlon  whether 
effects  of  the  estate  hare  been  concealed,  cm- 
beEEled,  or  oonvered  away;  but,  wbere,  aa  In 
this  cue,  the  charge  Is  not  snstained.  and 
It  appears  tbat  there  was  no  concealment,  | 
further  Inquiry  as  to  the  payment  and  wheth- 
er there  still  existed  any  liability  Is  useless 
and  beyond  the  acop»  of  tbe  imceedlng. 

The  probate  court  rl^tly  reftised  to  go  Into 
tile  question  of  the  respcmdenf  s  Indebtedness, 
and  thereft»e  the  Judgment  of  the  district 
coort  must  be  reraned,  and  the  cause  re- 
manded for  further  iffoceedlngs.  All  the 
Justices  concurring. 


MORELAND  t.  DEVBNNET  et  sL 
(Snprone  Court  of  Kanaai.  Dec  9, 190B.) 

1.  Ghahfertt — Contract  op  Attobwet. 

An  agreement  of  attorneys  to  carry  on  a 
litigation  for  a  share  of  the  amoqnt  to  be  re- 
covered at  their  own  costs  and  expense  is  con- 
trary to  public  polic;,  champertous,  and  void, 
and  no  recovery  can  be  bad  thereon. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  9, 
Cent  Dig.  Champerty  and  Maintenance,  26.] 

Sl  Saue— Sebvicks  Rbhdebed. 

Nor  can  they  recover  upon  a  preliminary 
Begotiatioa  which  merged  into  the  void  written 
agreement,  or  npon  qaantum  memlt  for  the 
services  rendered  under  the  illegal  agreement 

[Ed.  Note. — ^For  cases  In  point,  see  voL  9, 
Ouit  Dig.  Champerty  and  Ifalnteuance^  I  61.} 

(BylMrai  by  die  Coart) 

Error  from  District  Court,  Jobnson  Ooun- 
1y;  W.  H.  Sheldon,  Judge. 

Action  by  A.  Smith  Devenney  and  H.  L. 
Burgess  against  Jennie  0.  Moreland.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror. Reversed. 

S.  T.  Beaton,  for  plaintiff  In  error.  H.  L. 
Burgess  and  A.  Smith  Devennegr,  pro  ee. 

JOHNSTON,  a  J.  This  was  a  proceeding 
by  A.  Smith  Devenney  and  H.  li.  Burgess  to 
recover  $750  from  Jennie  C.  Moreland  for 
legal  services  rraidered  in  her  action  against 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany. In  their  petition  they  set  forth  the 
following  contract:  "Whereas  on  the  2lBt 
day  of  December,  1903,  near  Godfrey,  Kan- 
sas, my  husband,  Asa  Moreland,  was  killed 
1^  the  Saint  Louis  &  San  Francisco  Railroad 
Company,  and  whereas  I,  bis  widow  and  next 
ot  klQ  of  the  deceased  for  my  benefit  and  the 
benefit  of  my  children,  dralre  compensation 
for  his  death  from  said  railroad  company. 
Now,  In  order  to  obtain  such  compensation, 
I  hereby  employ  A.  Smith  Devenney  and  H. 
I*  Burgess,  attys.  at  law  of  Olathe,  Kansas, 
to  obtain  by  suit  or  compromise,  all  com- 
pensation as  damages  for  the  value  of  the  life 
of  my  said  husband  to  me  from  said  railroad 
company,  In  consideration  of  their  services  in 
the  premises  tbey  shall  have  one-fourtb  of  all 
moneys  recovered  by  suit  or  otherwise,  when 
same  Is  collected.  And  It  is  expressly  under- 
Stood  and  agreed  that  I  am  not  required  to 


advance  or  pay  any  mon^fs  for  costs  or  for 
any  other  purpose  whatsoever.  The  said  A. 
Smith  Devenney  and  H.  L.  Burgess*  attys. 
at  law  hereby  agree  to  accept  said  emplt^- 
I  ment  on  the  toms  and  for  the  oonslderallon 
above  stated.  And  It  Is  expressly  agreed  that 
my  said  attorneys  shall  not  cranpronilse  said 
case  wltbottt  my  eonamt  first  having  been 
obtained  thereto  In  writing.  Signed  In  du- 
plicate this  December  2Bth.  18Q8.  at  Olathe, 
Kansaa  Jennie  Mordand*  A.  Smith  Deven- 
ney, H.  L.  Burgess."  On  a  demurrer  to  the 
petition  the  trial  court  beld  the  contract  to 
be  champertous  and  void.  In  an  amended 
petition  they  set  forth  the  oral  negotiations 
which  led  up  to  the  wrlttCT  contract,  but  did 
not  moition  or  re^  on  it  They  asked  a 
recovery  for  the  value  ot  the  services  ren- 
dved  in  her  behalf,  and  by  the  verdict  th^ 
were  awarded  |0OO. 

There  Is  no  doabt  as  to  the  duracter  of 
the  transactton  between  Hie  contending  par- 
ties, and  the  case  may  be  disposed  of  on 
the  testimony  of  the  plalntlfts.  While  tbere 
was  an  attempt  to  Ignore  the  written  contract, 
its  exlstoice  and  the  negotlatiODs  preliminary 
to  It  w«e  conceded.  For  a  share  of  the  mon- 
eys wbidt  might  be  recorwed  the  attorneys 
agreed  to  etmduct  the  litigation  at  their  own 
cMt  The  opress  provision  to  the  oontract, 
relieving  Mrs.  Moreland  from  paying  costs 
or  otbrar  eqtensee,  is  opea  to  no  other  Inter- 
pretation. Bndi  an  agreement  under  our  law 
Is  champortons,  contrary  to  public  policy, 
and  void.  At  common  law  champerty  was 
an  offense,  and  from  the  beginning  champer- 
tous agreraiaita  were  deoned  to  be  contrary 
to  public  policy  and  unenforceable;  The  com- 
oKHi-law  doctrine  has  beat  recognized  and  ap- 
plied in  this  state.  In  Railroad  Co.  r.  John- 
son,  29  Kan.  218,  attorneys  orally  agreed 
with  tb^r  clioit  to  prosecnto  an  actton  for 
dam^es  In  het  name  against  a  railroad  com- 
pany for  a  portltm  of  the  amount  recovered, 
and  that  they  would  pay  the  e^enae  of  the 
prosecution,  and  tatat  lAe  made  a  writing 
as^gnlng  to  them  the  portion  of  the  Judg- 
ment th^  were  to  reoelvb  It  was  said  of 
that  contract:  **It  has  every  element  of 
.champerty  In  It  It  was  prosecuted  for  a 
portion  of  the  expected  Judgment,  and  for  no 
other  consideration,  and  Smith  and  Douglss 
agreed  to  pay  all  the  costo  and  expenses  nec- 
essary to  be  paid  In  such  prosecution.  This 
makes  the  contract  unquestionably  champer- 
tous." Anitman  t.  Waddle,  40  Kan.  105,  18 
Paa  730,  recognizes  the  legality  of  contin- 
gent fees  and  sanctions  the  right  of  an  at- 
torn^ to  carry  on  a  litigation  for  a  percent- 
age of  the  thtog  to  be  recovered,  where  he 
does  not  relieve  the  client  from  the  costs  and 
expenses  of  the  wait,  but  It  approves  tbe  rule 
of  Railroad  Co.  v.  Johnson,  supra,  that  an 
agreement  an  attorney  to  carry  on  the  liti- 
gation for  a  share  of  the  amount  to  be  recov- 
ered at  his  own  costs  and  expenses  Is  against 
public  policy  and  void.  Tbe  district  court 
therefore^  rightly  held  tb»  contract  to  be 
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champertons,  and  we  think  It  should  have 
gone  further  and  held  that  no  recovery  was 
peruuBslble  for  the  value  of  the  services  per- 
formed. 

Counsel  contend  that  they  are  entitled  to 
recover  on  the  oral  negotiations  and  for  the 
value  of  the  services  rendered.  It  is  Im- 
possible, however,  to  separate  the  oral  nego- 
tiations from  the  contract  In  which  they  cul- 
mluoted.  The  terms  of  the  contract  were  dis- 
cussed between  the  parties  with  a  view  of 
entering  Into  a  contract,  and  all  the  prelim- 
inary negotiations  merged  into  the  written 
contract  as  made.  The  testimony  shows 
clearly  enough  that  there  were  not  two  con- 
tracts between  the  parties,  and  the  at- 
tempt to  treat  some  of  the  preliminary 
talk  as  an  oral  contract  apart  from  the 
written  one  Is  not  tenable.  There  was  but 
one  transaction,  one  contract,  and,  as  that  was 
tainted  with  the  vice  of  champer^,  the  ne- 
gotiations leading  up  to  the  contract  are 
likewise  affected.  It  Is  made  clear  that  Mrs. 
Moreland  insisted  that  she  shonid  be  relieved 
of  all  costs  and  expense,  and  It  may  be  safely 
said  that  but  for  this  provision  there  would 
have  tteen  no  employment.  The  services 
were  rendered  under  an  agreement  which 
was  void,  not  because  of  a  mere  want  of  pow- 
er to  make  It.  but  because  It  was  against 
public  policy,  and  In  such  a  case  It  Is  held 
that  no  recovery  can  be  had  upon  the  con- 
tract or  for  the  value  of  the  services  render- 
ed under  It  Bowman  v.  Phillips,  41  Kan. 
864.  21  Paa  230,  8  L.  B.  A.  631,  18  Am.  St 
Rep.  292. 

In  Minnesota  an  action  was  brought  by  an 
attorney  In  which  he  set  up  a  contract  which 
was  barratrous  and  against  public  policy, 
tmt  the  petition  was  drawn  so  as  to  admit 
of  a  recovery  either  under  the  written  con- 
tract or  upon  a  quantum  meruit  for  the  serv- 
ices rendered  In  the  litigation.  In  declaring 
the  law  governing  the  case  the  Supreme 


Court  said :  "Where  the  Illegality  of  the  con- 
duct of  a  party  enters  Into  the  very  Inception 
of  a  scheme  by  which  the  litigation  Itself 
Is  Illegally  Instigated,  even  If  the  Illegal  ex- 
press contract  Is  set  aside  or  Ignored,  this 
original  vice  In  the  scheme  stUI  exists;  and 
a  party  to  It  cannot  purge  his  condact,  and 
obtain  the  benefit  of  the  litigation  which  be 
has  thus  unlawfully  Instigated,  by  Ignoring 
the  original  special  contract,  and  suing  on  a 
quantum  meruit.  Neither  could  he  accom- 
plish that  result  by  attempting  to  abandon 
the  original  contract,  and  make  a  new  one  In 
furtherance  of  the  unlawful  schema"  Gam- 
mons V.  Oulbranson,  78  Minn.  21,  23.  80  X. 
W.  779.  A  contract  of  a  somewhat  similar 
character  was  before  the  Supreme  Court  of 
Michigan  In  the  case  of  WUlemln  v.  Bateson, 
63  Mich.  309,  29  N.  W.  TM,  and  the  conten- 
tioQ  was  made  that,  If  the  contract  was  void 
and  should  be  disregarded,  a  recovery  might 
be  had  for  the  value  of  the  services  given. 
The  court  remarked :  "We  entirely  agree 
with  the  claim  that  such  a  contract  is  in 
direct  violation  of  public  policy.  It  was  an 
^reement  which  made  pialntlfTs  right  to 
fees  deprad  on  whether  or  not  he  gave  judg- 
ment for  the  party  suing  before  him.  It 
would  be  difficult  to  conceive  any  more  pal- 
pable violation  of  Judicial  duty.  But  It  Is  a 
remarkable  claim  that,  where  work  is  done 
under  such  a  contract,  the  contract  may  be 
treated  as  null,  and  the  services  regarded 
as  rraidered  properly.  No  one  can  use  a  void 
contract  as  a  means  of  getting  better  terms 
than  be  could  have  claimed  under  it.  The 
whole  transaction  is  covered  by  the  same 
taint,  and  must  be  treated  as  beyond  the 
protection  of  courts  of  justice." 

Under  their  own  testimony  the  plalntlib 
below  were  not  entitled  to  recover,  and  there- 
fore  the  judgment  must  be  revei^d,  and  the 
cause  remanded  for  further  looceedlags. 
All  the  Justices  ooncorrli^ 


Digilized  by 


TATLOB  T.  MODERN  WOODMEN  OF  AMERICA. 


TATLOE  T.  MODERN  WOODMEN  Off 

AMERICA. 
<Sapnme  Coart  of  Kansas.  Dec.  9^  190Sw) 

1.  InsuBANOB  —  BsHEnr  ORBTincATK  —  Corr • 

DITIO.VS— INTEUPEBANCB. 

A  by-law  of  a  fraternal  Insurance  society 
which  provides  that,  if  any  member  heretofore 
or  hereafter  adopted  shall  become  iotemperata 
in  the  use  of  drugs,  the  benefit  certificate  held 
by  such  member  Bball  by  euch  acts  become  and 
be  absolutely  Dull  and  void  as  to  benefits,  and 
all  payments  made  thereon  shall  be  thereby  foi^ 
feited,  does  not  apply  to  the  case  oC  a  member 
who,  prior  to  the  enactment  of  such  by-law, 
had  become  intemperate  in  the  use  of  drugs,  and 
continued  so  thereafter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
€9ent.  Dig.  Insurance,  f  1855.] 

2.  Same— Aciion  on  Cebtificate— Pleadinq 

AND  PBOO?. 

Where,  in  an  action  upon  a  benefit  certifi- 
cate issued  by  a  fraternal  insurance  society, 
the  answer  sets  up  as  a  defense  a  ruling  of  the 
clerk  of  the  local  camp  refusing  an  asaessment 
on  certain  grounds,  ana  that  no  appeal,  as  pro- 
vided by  the  by-laws  of  the  society,  was  taken, 
mnd  npon  the  trial  the  evidence  shows  a  refusal 
of  the  clerk  to  receive  the  assesBineot  on  the 
ground  that  the  beneficiary  had  been  suspended 
by  the  camp  for  another  and  different  reason, 
there  la  a  fatal  variance  between  the  answer 
and  the  proof  as  to  this  defense. 

3.  Tbiai^Dibbcting  Vebdiot. 

Where  plaintiff  proves  a  prima  facie  case, 
and  defendant  introduces  testimony  which  raises 
a  conflict  in  the  evidence,  it  is  error  for  the 
court  to  direct  a  verdict  against  plaintifl.  not- 
withstanding there  may  be  some  issnea  npon 
which  the  only  positive  testimony  Is  that  intro- 
duced  by  defendant  It  is  for  the  jnry  to  de- 
termine the  credibility  of  the  witnessea  and  the 
weight  of  the  testimony. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46^ 
Cent.  Dig.  Trial,  SS  342,  343.1 

(Syllabus  by  the  Coart.) 

Error  from  District  Court,  Jackson  County ; 
Wm.  I.  Stuart,  Judga 

Action  by  Edna  P.  Taylor  against  the 
Modem  Woodmen  of  America.  Judgment  for 
defendant  and  plaintiff  brioss  error.  Ee- 
Tereed. 

John  D.  Myers,  tor  plalntUC  In  error.  BenJ. 
D.  Smith  and  Ellis,  Cook  it  Bills,  for  defend- 
ant In  error. 

PORTER,  J.  Plaintiff  In  error  1b  the  wife 
of  Dr.  T.  E.  Taytor,  wbo  was  a  member  of 
the  local  camp  of  the  Modem  Woodmen  of 
America  at  ClrclevlUe,  Ean.  He  died  In 
March,  1800^  holding  a  benefit  certUcate  of 
^,000  In  the  society.  This  Is  an  Action  to 
recover  npon  the  certificate.  The  same  case 
was  before  the  court  In  Modem  Woodmoi 
T.  Taylor,  67  Ran.  368,  71  Pac.  806,  and  was 
reversed  for  the  reastm  that  there  was  no 
allegation  In  tiie  petltlooi,  nor  any  showing 
made^  that  Dr.  Taylor  had  appealed  from  the 
raling  of  the  clerk  of  the  local  camp  In  re- 
fusing his  assessment,  and  for  error  in  the 
instructions  which  Informed  tlie  Jnry  that  the 
appeal  from  the  clerk'a  raling  provided  for 
in  the  by-laws  was  permlsatve  and  not  obli- 
gatory. Upon  the  second  trial  the  court  be- 
low gave  a  peremptory  Instruction  to  find 


for  defendant  and  plaintiff  brings  tbls  ap- 
peal. 

The  record  presents  in  some  Important  par- 
ticulars a  case  entirely  different  from  the 
one  reviewed  before.  On  the  former  trial 
the  clerk  of  the  local  camp,  George  Starcher, 
testified  that  he  refused  the  assessment  "on 
the  ground  that  he  was  Intemperate  and  used 
cocaine  or  opiates,  and  tberefore,  according 
to  the  by-laws,  we  could  not  receive  his  as- 
sessment" The  benefit  certificate  upon  which 
the  action  is  based  contains  a  provision  that 
it  Bbould  become  null  and  void  If  the  holder 
became  so  far  Intemperate  In  the  use  of 
alcoholic  drinks  or  opiates  as  permanently 
to  Impair  his  health  or  to  produce  delirium 
tremens.  Sectltm  276  of  the  by-lawa  pro- 
hibits the  clei^  from  receiving  dues  or  as- 
sessmoits  "from  a  member  wbtnu  he  knows 
to  be  addicted  to  the  Intemperate  use  of  lu- 
toxicanto  or  opiates  to  such  an  extent  as  to 
be  frequently  under  the  Influence  th«wf 
or  Intoxicated,  or  use  drugs  to  such  an  extent 
as  to  injure  his  health."  Section  829  of  the 
by-laws  provides  for  an  appeal  from  the  de- 
cision of  the  clerk  in  refoslng  dues  or  assess* 
menta  to  the  loml  camp,  and  anotliw  section 
(382)  makes  the  decision  of  the  detfe  in  re- 
fusing an  asseasment  final  and  conclusive, 
unless  appealed  from  as  provided  for  In 
section  829.  For  the  reason  that  the  petition 
did  not  allege  an  appeal,  and  no  showing 
was  made  that  an  appeal  had  been  taken, 
or  any  excuse  or  waiver  thereof,  the  caiue 
was  reversed  and  remanded.  For  a  fuller 
statement  of  the  l^-laws,  see  the  former 
(^ilnlon.  Upcm  the  seccmd  trial  the  same 
clerk  testified  that  he  refused  the  assessment 
for  the  reason  tliat  Dr.  Taylor  had  been  sus- 
pended by  the  local  camp  for  being  in  ar- 
rears. Be  related  what  took  place  at  a  meet- 
ing of  the  local  lodge  on  the  evening  of  Octo- 
ber 80,  1899,  b^;Innlng  with  an  informal 
gossip,  before  the  lodge  was  called  to  order, 
as  foUows:  "Then  they  drifted  onto  Tay- 
lor's matter,  and  asked  me  if  I  6Ui  not  know 
it  and  th^  said  they  had  taken  him  away. 
This  was  on  our  meeting  nU^t  about  October 
SOtb,  and  they  had  takoi  him  away.  They 
told  the  reason  why  they  bad  done  so,  that 
be  was  using  opiates  to  access,  and  tlnn  they 
dropped  the  Questim  from  thai  until  the 
lodge  opened  up  and  got  in  working  order. 
They  went  ahead  with  their  work  like  any 
other  hnsiness,  and,  when  they  camfe  to  that 
Item,  they  brought  It  np  before  the  lodge 
while  all  the  members  were  there,  and  ex- 
plained matters,  and  I  said  he  was  in  ar> 
rears.  I  says,  'according  to  our  by-laws,  we 
will  have  to  drop  him,*  and  the^  said,  If  he 
is  In  arrears,  to  let  him  drop,  and  to  Instruct 
the  asdstant  cletk.  not  to  accept  any  more 
dues,  and  I  myself  not  to  accept  any  more 
assessmaitB  or  dues  from  that  tlm&  That 
was  nbont  all  that  was  done  then.  I  in- 
sti-ucted  the  assistant  clerk  that  no  money 
was  to  be  received  from  him  until  we  heard 
from  the  head  camp." 
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PlalDtUf  allowed  tbls  testlnioiiy  to  be  given 
without  objection,  bnt  moved  to  strike  It 
out,  as  not  the  beat  evldencfr  The  sronnd  of 
the  motion  was  too  narrow.  The  erldence 
was  Irrelevant  and  Immaterial.  The  answer 
did  not  plead  a  snspenslon  by  the  camp,  but 
did  spedally  plead  a  suspension  by  the  re- 
fusal of  the  clerk  to  accept  the  aaaeBsment 
upon  other  grounds,  namely:  'Tot  the 
reason  that  said  locar  clerk  knew  said 
T.  B.  Taylor  to  be  In  Impaired  health, 
and  further,  that  he  knew  said  T.  E, 
Taylor  to  be  addicted  to  the  Intemperate  use 
of  Intoxicants  and  opiates  to  such  an  ex- 
tent as  to  be  frequently  under  the  influence 
thereof,  and  that  be  knew  and  believed  that 
said  T.  B.  Taylor  used  drugs  to  such  an  ex- 
tent as  to  Injure  his  health."  The  answer 
furthn'  avers  that  this  dedston  of  the  cl^, 
"with  the  reasons  therefor,"  was  conununi- 
cated  to  Dr.  Taylor  at  the  time  of  the  refusal 
of  the  traider  of  the  delinquent  assessment, 
and  that  no  appeal  from  the  decision  of  the 
clerk  was  ever  made.  It  Is  apparent  that 
the  proof  offered,  not  only  differed  materially 
from  that  given  on  the  former  trial,  but  It 
wholly  failed  to  establish  this  particular  de- 
fense, which,  in  the  answer,  Is  termed  the 
"third  defense."  Tbe  by-laws  provide  for  an 
appeal  from  the  ruling  of  the  clerk  to  the 
local  camp,  from  the  decision  of  the  local 
camp  to  the  executive  cotmcll.  and  from  the 
latter  to  the  head  council;  but  the  evidence 
upon  this  trial  shows  a  decision  or  ruling  by 
the  local  camp  which  was  merely  communi- 
cated to  Dr.  Taylor  by  the  clerk,  and  which 
was  not  a  ruling  of  the  clerk.  Nor  were  the 
reasons  given  for  the  rulii^  the  same  as  those 
claimed  In  the  answer.  As  was  said  In  the 
dlBsenttng  opinion  of  Mr.  Justice  Smith  in 
the  former  case :  "Forfeitures  are  not  favor- 
ed in  the  law,  and  courts  lean  against  them.** 
Defendant  In  error,  In  order  to  establish  a 
forfeiture  of  the  benefit  certificate,  must  do 
80  by  strict  compliance  with  the  provisions 
of  the  contract  itself,  the  by-laws  of  the  f>r- 
der,  and  the  rules  of  pleadings  and  evidence. 
Courts,  "In  construing  the  conditions  of  mem- 
bership when  a  forfeiture  Is  claimed,  will 
reserve,  if  possible,  the  equitable  rights  of 
the  holder  of  the  certificate  of  membership." 
Modern  Woodmen  t.  Jameson,  48  Kan.  718, 
30  Pac.  460. 

For  convenience  we  shall  now  refer  to 
what  Is  termed  in  the  answer  the  "second 
defense,"  which,  briefly  stated.  Is  that  Dr. 
Taylor  failed  to  pay  the  October,  1899,  assess- 
ment 0.  A.  Oursler,  the  father  of  Mrs.  Tay- 
lor, testified  that  be  tendered  to  Meeks,  the 
assistant  clerk  of  the  camp,  Dr.  Taylor's 
assessment  for  October  on  the  20th  day  of 
October,  1899,  and  that  Meeks  said  be  could 
not  receive  it  Mrs.  Taylor  testified  that  on 
that  same  date  she  handed  to  her  fotber  85 
cents,  the  amount  of  the  assessment,  and 
asked  him  to  take  it  to  the  clerk,  as  Dr. 
Taylor  was  out  of  town:  that  before  leaving 
the  doctor  charged  her  to  be  sure  to  attend 


to  the  payment  Her  brother,  B.  Ia  Ooraler. 
a  member  of  the  camp,  testtfled  that  he  paid 
blB  own  anessment  to  Hr.  Me^  on  October 
28.  1888',  and  asked  him  If  Dr.  Taylofa 
aasesamait  bad  been  paid  for  that  montb. 
Oft  tlie  doctor  was  away  from  homc^  and 
Me^s  said  that  it  had  not  been  paid,  ^t- 
ness  then  said  be  would  go  and  see  his 
father  about  it  and  have  It  attended  to;  that 
Meeks  replied  that  C.  A,  Onrsler  had  be« 
there  several  days  before  and  made  a  tender 
of  the  assessment,  but  that  be  could  not  re- 
ceive It  Me^  was  a  witness  for  the  d^ 
fense,  and  admitted  that  the  tend^  was 
made  by  Mrs.  Taylor's  fatber,  but  fixed  the 
date  OS  of  November  9th.  Notwithstanding 
this  direct  conflict  upon  the  material  issue 
raised  by  the  second  defense^  counsel  tot  de- 
fendant In  error  argue  that  **tbere  was  no 
real  C(mfllct  tn  the  evidence  adduced  upon 
ttjB  trial— absolutely  no  conflict  as  to  matters 
material  to  the  determlnatUm  of  the  Issaes." 
The  answer  set  iq>  three  defoises.  It  Is 
said  In  the  briefs  that  the  trial  court  gave 
the  peremptory  ln8tmctl<m  to  find  for  defend- 
ant vpou.  the  theory  that  there  was  no  con- 
flict in  the  testimony  upon  the  Issoes  raised 
by  the  first  and  third  defenses.  The  record  Is 
silent  ss  to  this,  but  it  is  probable  that  sodi 
was  the  view  takoi  by  the  court,  as  there  can 
be  no  question  of  a  direct  and  substantial 
conflict  upon  the  Issues  raised  by  the  second 
defense. 

We  now  come  to  the  first  defense,  which  is 
that  the  benefit  certificate  contained  a  provl- 
stoh  that  the  same  should  be  void.  If  the 
holder  of  It  should  become  intemperate  In 
the  use  of  drugs  to  such  an  eit&xt  as  to 
"permanently  Impair  his  health."  It  also 
sets  up  an  amendment  to  the  by-laws,  adopted 
June  9,  1899,  known  as  section  13,  which 
reads  as  follows:  "If  any  member  of  this 
society,  heretofore  or  hereafter  adopted, 
shall  become  Intemperate  In  the  use  of  alco- 
holic drinks  or  In  the  use  of  drugs^  the 
benefit  certificate  held  by  said  neighbor  shall 
by  such  acts  become  and  be  absolutely  null 
and  void  as  to  benefits,  and  all  payments 
made  thereon  shall  be  thereby  forfeited." 
It  Is  then  alleged  that  Dr.  Taylor,  for  a 
period  of  18  months  prior  to  the  time  of  his 
death,  became  and  was  intemi>erate  In  the 
use  of  drugs,  and  that  for  that  period,  be- 
came addicted  to  and  did  use  them  to  such 
an  extent  as  to  permanently  impair  his 
health.  This  defense  Is  grounded  in  part 
upon  the  violation  of  section  13  of  the  by- 
laws, and  In  part  upon  the  violation  of  the 
warranty  clause  in  the  benefit  certificate.  It 
will  be  considered  from  both  standpolnta, 
as  It  Is  contended  by  plaintiff  in  error  that 
section  13  of  the  by-laws,  having  been  adopted 
after  the  Issue  of  the  benefit  certificate,  can- 
not be  given  a  retroactive  effect  and  that  It 
was  error  to  permit  It  to  be  Introduced  In 
evidence,  as  a  violation  of  its  provisions  fur- 
nished no  ground  of  defense.  It  will  be  ob- 
served that  there  Is  no  penalt7  provided 
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this  amendment  for  a  member  who  Is  or  shall 
be  addicted  to  the  use  of  drugs  at  the  time 
the  amendment  was  adopted,  June  9,  1899. 
The  answer  makes  no  claim  that  Dr.  Taylor*! 
condition  or  habit  was  acquired  after  the 
adoption  of  the  amendment  The  testimony 
of  Dr.  Simpson,  the  principal  witness  offered 
by  defendant  to  prore  the  habit,  Is  that  he 
first  saw  the  doctor  April  15,  1899,  and  from 
the  examination  made  at  that  time  hla  opin- 
ion waa  that  Dr.  Taylor  had  been  nslng 
morphine  for  at  least  two  years.  This  exam- 
ination waa  made  prior  to  the  adoption  of 
by>law  13,  and  the  question  la  whether  this 
by-law  Is  to  be  Interpreted  as  intended  to 
apply  to  a  member  who  bad  already  ac> 
qnlred  the  habit  and  bad  alrea^  become  In- 
temperate. 

This  court,  In  a  recent  case  decided  at  this 
term  (Orand  Lodge  A.  O.  U.  W.  v.  Haddock, 
S2  Pac.  58S),  has  had  occasion  to  review  the 
authorities  upon  a  similar  question.  The  by- 
law in  ttiat  case  prorlded  as  follows:  "Any 
member  of  the  order  who  shall  after  August 
1,  1898,  have  entered,  or  who  shall  hereafter 
enter.  Into  the  business  or  occupation  of  sell- 
ing by  retail  Intoxicating  Ilquora  as  a  bever- 
age, shall  Btand  suspended  from  any  and  all 
rights  to  participate  in  the  beneficiary  fund." 
It  was  held  that  the  by-law  In  that  case 
"does  not  In  terms  apply  to  the  case  of  a 
member  who,  prior  to'  that  time,  was  engaged 
In  sncb  business,  and  who  remains  In  it  con- 
tlnnoosly  thereafter."  In  that  case  all  pay- 
ments made  upon  the  certificate  after  the 
adoption  of  the  amendment  were  tendered 
back  to  Mrs.  Haddock  after  her  husband's 
death.  In  the  case  at  bar  defendant  claims 
apparently  that  It  can  accept  and  retain  the 
payments  made  upon  Dr.  Taylor's  certificate 
during  the  period  from  18  months  prior  to  his 
death,  when  It  Is  allied  be  became  addicted 
to  the  use  of  drugs,  and  up  to  the  time  bis 
assessment  was  refused,  four  months  prior  to 
bis  death,  and  still  defeat  an  action  upon 
the  certificate  by  sbowing  that  he  bad  be- 
come addicted  to  the  use  of  drugs  prior  to 
the  adoption  of  the  amendment  It  Is  not 
alleged  in  the  answer  that  the  knowledge  of 
his  habits  In  tbta  respect  was  acquired  by 
defendant  after  the  acceptance  of  the  prerl- 
ons  assessments.  In  construing  the  by-law 
In  the  Haddock  Case,  supra,  Mr.  Justice 
Mason,  speaking  for  the  court,  said:  "A 
more  dlfl3cult  question  is  whether  the  law 
adopted  In  1898  is  to  be  Interpreted  as  Intend- 
ed to  affect  the  status  of  one  who,  like 
Haddock,  having  already  engaged  in  the  busi- 
ness of  selling  liquor,  continued  such  occnpa- 
tlon  after  that  time  without  Interruption. 
Conatmed  literally,  it  has  no  application  to 
snch  a  case.  Haddock  did  not  enter  into  the 
forbidden  occupation  after  August  1,  1898. 
He  entered  Into  it  long  before  that  time,  and 
remained  in  it  continuously.  To  make  the 
expressions  used  apply  to  one  In  his  situa- 
tion, It  would  l>e  necessary  to  give  them  a 
T«rj  Ubcnl,  it  not  strained,  constmctlon. 


No  freedom  of  interpretation,  however,  should 
be  Indulged  to  accomplish  the  forfeiture  of 
property  rights.  If  it  had  been  the  design 
of  the  framers  of  the  new  law  that  It  should 
apply  to  members  who  were  already  liquor 
sellers,  It  Is  reasonable  to  suppose  that  lan- 
guage would  have  bem  employed  plainly  In- 
dicating such  purpose,  and  that  there  wonld 
have  been  express  reference  to  those  who 
remained  In  the  business,  as  well  as  to  tbose 
who  entered  it  In  that  case  it  seems  prot^ 
able,  too,  that  some  time  wonld  have  been 
fixed  within  which  such  persons  might  save 
their  rights  by  changing  their  occupation.  It 
is  hardly  conceivable  that  there  was  a  deliber- 
ate Intention  to  make  the  amended  law  oper- 
ate as  an  Immediate  decree  of  expulsion 
against  any  members  who  were  at  the  time 
engaged  In  the  interdicted  business.  Tet  such 
would  be  the  effect  given  it  by  the  Interpre- 
tation proposed  by  the  plaintiff  In  error. 
The  provision  that  a  member's  certificate 
should  become  null  and  void  from  the  dattf 
of  bis  engaging  in  the  hnsiness  also  supports 
the  theory  that  the  operation  of  the  enact- 
ment was  Intended  to  be  wholly  prospective. 
We  conclude  that  the  law  of  1898  did  not 
affect  and  was  not  intended  to  affect,  the 
standing  of  Haddock." 

We  think  the  reasoning  of  that  case  and 
the  authorities  cited  apply  with  equal  force 
to  section  13  in  the  case  at  bar.  A  man  en- 
gaged in  selling  liquor  can  quit  the  business 
with  much  less  difficulty  than  one  of  his 
steady  customers  can  quit  the  habit  of  drink- 
ing It,  or  than  one  confirmed  in  the  use  of 
drugs  can  throw  off  the  slavery  of  his  babtt 
and  acquire  his  Independence.  In  construing 
the  provisions  of  such  contracts  courts  should 
consider  the  frailties  of  human  nature  which, 
doubtless,  were  in  the  minds  of  the  framers 
of  the  amendment  to  these  by-lawa  As  Is 
said  In  plaintiffs  brief,  this  section  "provides 
no  penalty  unless  the  members  shall  become 
Intemperate.  There  Is  no  penalty  for  one 
who  Is  or  shall  be  Intemperate  at  the  time 
of  the  enactment  of  the  by-taw.  By  the 
wording  of  this  section  Is  It  manifest  that 
the  society  Intended  making  intemperance  an 
offense  only  as  to  those  members  becoming 
intemperate  after  the  by-law  waa  passed. 
According  to  Waster,  the  word  'become' 
means  to  pass  from  one  state  to  another;  to 
enter  into  some  condition,  by  a  change  from 
another  condition;  or  by  receiving  new  or 
additional  properties  or  qualities.  It  is  not 
alleged  by  defendant  that  Taylor's  condition 
was  different  after  the  passing  of  section  13 
than  It  had  been  before."  Section  13  fur- 
nished no  ground  of  defense  to  the  action, 
and  it  was  error  to  admit  It  in  evidence. 

The  contention  of  defendant  is,  however, 
that  the  court  was  justified  In  giving  the  per- 
emptory Instruction,  because  the  evidence 
was  conclusive  to  the  effect  that  Dr.  Taylor 
bad  become  Intemperate  In  the  use  of  drugs 
to  snch  an  extent  as  permanently  to  impair 
bis  bealtb,  and  that  this  fomistaed  a  com- 
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plete  defense  aside  from  the  provlsloDa  of 
section  13,  Inasmnch  as  this  condltlOD  la  In 
Tiolatlon  of  the  proTlsIons  of  the  benefit 
certificate  Itself.  Dr.  Simpson,  a  witness  for 
defendant,  refused  to  say  that  Dr.  Taylor's 
health  was  "permanently"  impaired,  and  no 
other  witness  testified  npon  this  point  De- 
fendant cites  Railway  Co.  t.  Withers.  69 
Kan.  620,  77  Pat  642,  78  Pac.  451,  where  it 
was  held  that  a  rerdlct  should  have  been 
directed.  That  case  baa  no  application  bere. 
The  opinion  expressly  states  that  the  erl< 
dence  of  defendant  added  little  to  that  offer> 
ed  by  plaintiff.  The  plalDtlCTs  own  testi- 
mony, moreover,  established  contributory 
negligence  sufficient  to  bar  a  recovery.  In 
Kelley  v.  Ityus.  48  Kan.  120,  29  Pac.  144,  It 
is  said:  "Where  evidence  is  Introduced  on 
the  trial  which.  If  uncontradicted,  would  fair- 
ly prove  all  that  Is  necessary  for  the  plaintiff 
to  prove  in  order  to  make  out  his  case.  It  Is 
error  for  the  trial  court  to  instruct  the  Jury 
to  find  for  the  defendant,  although  such  evi- 
dence might  be  contradicted  by  other  evi- 
dence. The  court  has  nothing  to  do  with 
any  conflict  In  the  evidence,  but  must  sub- 
mit the  question  as  to  which  Is  true  and 
which  not  to  the  Jury."  To  the  same  effect, 
see  Sullivan  v.  Phenix  Ins.  Co.,  S4  Kan.  170, 
177,  8  Pac.  112;  Brown,  Adm'r,  v.  A.,  T.  &  S. 
P.  R.  Co.,  81  Kan.  1,  1  Pac.  605.  The  recent 
case  of  Railway  Co.  v.  Gelser,  68  Kan.  281, 
75  Pac.  68,  is  in  point  That  was  an  action 
for  damages  by  Are,  alleged  to  have  been 
caused  by  the  negligent  operation  of  a  loco- 
motive engine.  The  court  said:  "In  the 
case  at  bar  sufficient  evidence  was  offered  by 
the  plaintiff  to  make  out  a  prima  facie  case. 
The  railway  company  then  offered  proof  tend- 
ing to  establish  the  fact  that  the  engine 
which  set  out  the  fire  was  equipped  with  the 
latest  and  best  appliances  to  prevent  the 
escape  of  fire  therefrom,  was  in  good  repair, 
and  was  being  skillfully  handled  by  compe- 
eot  employes.  Bere  was  a  case  of  evidence 
against  evidence.  •  •  •  If  it  Is  a  ques- 
tion of  evidence  against  evidence,  or  of  a 
conflict  of  evidence,  upon  what  theory  would 
the  court  be  authorized  to  take  the  decision 
out  of  the  hands  of  a  jury  and  pnmoimce, 
as  a  matter  of  law,  that  the  railway  com- 


pai^'s  witnesses  were  in  all  respects  to  be  be- 
lieved, and  that  their  conclusions  as  to  the 
condition  of  the  engine  and  the  skill  of  tbe 
employes  were  b^ond  the  pale  of  contra- 
diction?" The  contention  of  the  railway 
company  in  that  case  was  that  the  statutory 
presumption  of  negligence  on  the  part  of  the 
railway  company  having  been  rebutted  by 
positive  evidence  on  behalf  of  defendant  the 
court  should  have  directed  &  verdict  Here 
it  Is  claimed  that  the  prima  fade  case, 
made  by  the  plaintiff  was  rebutted  by  the  de- 
fendant's witnesses  as  to  the  Intemperate  use 
of  druga,  and  therefore  the  verdict  should 
have  been  directed.  But  to  do  this  the  court 
would  have  to  assume  that  the  testimony  of 
defendant's  witneem  was  to  be  taken  as 
true  as  a  matter  of  law.  The  rule  which  au- 
thorizes a  trial  court  to  direct  a  verdict  1» 
governed  by  the  same  principles  which  au- 
thorizes that  court  to  sustain  a  demurrer  to 
the  evidence^  The  prlndplea  differ  slightly 
In  their  application.  There  was  a  conflict 
of  the  evidence  upon  all  the  issues  raised  by 
the  pleadings,  and  the  case  sbould  have  been 
submitted  to  the  Jury. 

We  have  examined  the  reply,  and  do  not 
think  that  plaintiff  has,  by  pleading  knowl- 
edge on  tbe  part  of  defoidant  with  respect 
to  the  habits  of  Dr.  Taylor,  thereby  admitted 
the  use  by  him  of  drugs  to  the  extent  claim- 
ed In  the  answer.  As  the  case  must  be  re- 
versed, It  is  proper  to  mention  some  errors 
complained  of  in  reference  to  testimony.  It 
appears  that  over  the  (Ejections  of  platntlff 
the  clerk  was  [lermltted  to  state.  In  answer 
to  several  questions,  what  had  occurred  at 
meetings  of  the  local  camp,  ail  of  which  were 
matters  of  record.  He  was  also  permitted 
to  state  the  contents  of  a  letter  received  from 
the  bead  camp.  All  of  these  were  mere  con- 
clusions, and.  besides,  no  attempt  was  made 
to  lay  a  foundation  for  secondary  evidence. 
Some  of  the  records  of  the  local  camp  t>elng 
offered  by  defendant  It  was  proper  for  plain- 
tiff to  Introduce  the  entire  record  of  the  pro- 
ceedings, If  any  of  the  records  were  proper 
under  the  pleadings  as  they  stood. 

Tbe  cause  will  be  reversed,  and  rananded 
for  further  proceedings  In  accordance  bere- 
with.  All  the  Jnatlcea  concurring. 
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H.  R.  KAMM  &  CO.  v.  W.  B.  SLOAN  &  OO. 

(Supreme  Court  of  Kansas.   Dec  9,  1905.) 
APPKAL^BBVIKW— HAB1CLE88  EUOK. 

A  trial  court  ahoald  clearlr  ^te  to  Qm 
Jnry  the  iasneB  to  be  tried  by  tnem.  It  la  not 
Kood  practice  to  Incorporate  the  pleadings  Ento 
the  instroctions.  Where,  however,  the  pleadings 
are  made  up  of  a  short  petition  alleging  a  con- 
tract, a  breach,  and  resulting  damages,  and 
an  answer  which  Is  a  general  denial,  It  la  not 
prejndicial  error  for  the  conrt,  after  having 
plainly  stated  the  Issuea,  to  Incorporate  the  po- 
tition  into  the  instnTctions. 

[Ed.  Note— For  cases  In  point,  K*  voL  4^ 
Cent  Dig.  Trial,  |  628.] 

(Syllabus  by  th«  Court) 

Error  from  District  Court,  Sedgwick  Coun- 
ty; Thoa.  C.  Wilson,  Judge. 

Action  by  W.  B.  Sloan  &  Oo.  against  H. 
B.  Kamm  &  Co.  Decree  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

I.  P.  Campbell  &  Bon,  for  plaintiff  In 
error.  Dale  &  Amldini,  fw  defendant  In  er- 
ror. 

OREDNB,  J.  The  plaintiff  below  recorw- 
ed  Judgment  for  damages  reraltlng  to  him 
from  a  breach  of  contract  by  defendant  The 
defendant  prosecutes  error. 

The  plaintiff  pleaded  an  offer  made  to  him 
at  Wichita,  Kan.,  by  the  defendant  at  New 
Caatl^  Colo.,  to  sell  and  ship  to  him  at 
Wichita  six  cars  of  potatoes  of  a  particular 
tclnd  and  quality,  for  a  given  price,  shipments 
to  begin  on  or  abont  October  26, 1903,  and  his 
acceptance  of  defendants  proposition,  and  a 
neglect  and  refusal  by  the  defendant  to  com- 
ply with  the  contract,  in  consequence  of 
which  plaintiff  was  damaged  $315.  The  an- 
swer was  a  g^eral  denial.  It  would  serve 
no  purpose  to  discuss  the  facts  or  the  evi- 
dence in  tbls  case.  Suffice  it  to  say  that  the 
evidence  supports  all  of  the  material  flnding^ 
of  the  jury,  and  such  findings  made  It  neces- 
sary for  the  court  to  raid»  Judgment  fbr  the 
plaintiff. 

•Contentions  of  the  plaintiff  In  vnm  not  dls* 
posed  of  1^  the  above  conclusion  are,  first 
that  the  court  mlscoDceived  the  theory  upon 
which  the  action  was  bront^t  and  oonse- 
qnently  bis  Instmctlons  were  not  applicable. 
Upon  this  qnestkm  It  is  contended  that  the 
action  was  brought  and  tried  on  the  theory 
tiut  tbe  plaintiff  was  selling  potatoes  on  com- 
mission,  therefore  the  failure  of  the  defend- 
ant to  fulfill  Its  contract  oonld  only  result  In 
t  loss  to  plaintiff  of  his  oonunlsalon  for  sell- 
ing tbem,  and  that  the  Instmctlons  wen 
baaed  <hi  the  theory  that  plaintiff  <dalmed 


I  to  be  a  dealer,  and  his  damages  should  be 
I  measured  by  the  difference  between  tbe  con- 
tract price  of  the  potatoes  and  tbe  market 
value  at  the  time  and  place  when  and  where 
they  were  to  be  delivered.  The  theory  of 
the  action  was  not  misconceived  by  the  court. 
Tbe  action  was  not  brought  by  plaintiff  as  » 
commission  merchant,  but  as  an  Independent 
dealer. 

Another  contention  is  that  tbe  court  erred 
In  copying  the  petition  and  exhibits  Into  tbe 
instructions  and  submitting  tbem  as  a  whole 
to  the  Jnry.  It  is  much  better  practice  for 
the  court  to  succinctly  state  the  issues  to  the- 
Jnry.  In  many  cases  tbe  pleadings  do  not 
strictly  conform  to  tbe  Code  in  simplicity  and 
therefore  would  tend  to  confuse  rather  than 
to  elucidate  the  questions  before  tbe  Jury. 
Railroad  Co.  v.  Eagan,  64  Kan.  421,  67  Pac. 
887;  Stevens  v.  Maxwell,  06  Kan.  835.  70' 
Pac.  873;  Mya>  v.  Moon.  46  Kan.  680,  26  Pac. 
40;  Railroad  Co.  v.  Dalton,  66  Kan.  799. 
72  Pac.  209.  In  this  case,  however,  the  peti- 
tion was  short,  and  the  Issues  were  distinctly 
stated  in  tbe  instructiona  to  the  Jury.  There- 
fore It  cannot  be  said  that  It  was  prejudicial 
error  to  Incorporate  a  coi^  of  such  a  peti- 
tion In  the  instructions. 

Another  contention  is  that  the  amount 
awarded  the  plaintiff  Is  grossly  excessive, 
tending  to  Indicate  that  It  was  the  result  or 
prejudice,  and  for  that  reason  tbe  verdict 
should  have  been  set  aside.  The  amount  re- 
covered was  $315  and  interest  Tbe  plaintllT 
claimed  that  his  purchase  was  six  cars.  Tbe 
evidence  Is  that  a  car  holds  about  600  bushels, 
and  that  before  accepting  the  defendant's 
offer  the  plaintiff  had  sold  1,600  buRhels.  at 
an  advance  of  10  cents  per  bushel  and  1.500 
bushels  at  an  advance  of  11  cents  per  busheL 
A  computation  shows  plalntlflTs  kws  because 
of  defendant's  breach  of  contract  was  $315. 
To  tbls  amount  the  Jury  added  Interest 
amoontlng  to  $5.51.  It  does  not  appear  from 
the  petition  that  the  plaintiff  asked  for  In- 
terest but  the  conrt  In  one  of  Its  instmctlons 
told  the  Jnry  that  If  they  ftinnd  for  the  plain- 
tiff, they  ml^t  award  him  8  per  cent  In- 
terest on  the  amount  so  fonnd  dne,  and  ft 
was  in  pursuance  of  this  Instruction  that 
the  Jury  computed  the  Interest  It  cannot  be 
contended  thst  the  awarding  of  this  addition- 
al amount  under  tbe  Instractlon  of  the  court 
is  conclurive  evldencs  that  the  verdict  was 
Uw  result  of  passion  or  prejudice.  There 
was  no  complaint  of  this  Instruction. 

The  Judgment  la  aflLrmed.  All  tbe  Justices 
concurring. 
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C0M8T0GK  T.  ROBERTSON. 

(Supreme  Court  of  Kansaa.   Dec  9,  1905.) 

Ykndob  and  Fukchaseb  —  Bona  Fide  Pub- 
chaser. 

Under  tbe  facts  in  this  case,  the  grantor 
being  estopped  from  asserting  any  title  to  the 
land  in  controversy  as  against  Uie  defendant 
in  error,  the  plaintiff  in  error  knowing  the  facta 
which  estopped  bis  grantor  or  having  Knowledge 
which  pnt  him  upon  his  inqniry  which  erldenuy 
would  have  led  to  a  knowledge  of  inch  facta,  ac- 
quired  no  title  by  his  quitclaim  deed  which  be 
could  assert  against  tbe  defendant  in  error. 

[Ed.  Note. — ^For  caaei  In  point,  tee  vol.  19, 
Cent  Dig.  Estoppel,  |  29a] 

(Syllabus  by  tbe  Court) 

Error  from  District  Court,  Clark  Ooontr; 
E.  H.  Madison.  Jud^ 

Action  by  Claude  M.  Comstock  against 
Lydia  M.  Robertson.  Fnnn  a  Jn^moit  for 
defendant,  plaintiff  brings  error.  Affirmed. 

Plaintiff  In  error  brought  suit  In  ejectment 
to  recover  certain  described  lands  In  Clark 
county,  of  which  he  alleged  the  defendant  In 
error  held  unlawful  possession  and  onlaw- 
fnlly  kept  him  out  of  possession.  The  briefs 
of  plaintiff  and  defendant  Indicate  there  was 
no  controversy  as  to  the  facts.  The  land  In 
question  was  owned  by  F.  E.  C^addock  who 
was  a  nonresident  of  the  state.  Arnold  & 
Carson,  a  firm  of  abstractors,  of  which  C.  W. 
Carson  was  a  member,  brought  suit  for  fS.60 
against  Ghaddock  for  making  an  abstract, 
and  attached  this  land,  recovered  Judgment 
on  void  service  by  publication,  had  the  land 
sold  at  sheriff's  sale,  and  C.  W.  Carson  re- 
ceived and  receipted  the  amount  of  the  Judg- 
ment William  Riley  was  the  purchaser  at 
the  sheriff's  sale,  and  thereafter  he  conveyed 
the  land  to  Heffner,  and  Heffner  conveyed  the 
same  to  tbe  plaintiff  by  a  deed  called  "a 
special  warranty  deed,"  but  which  Is  In 
fact  only  a  quitclaim  deed.  It  Is  admitted 
that  the  sheriff's  deed  Is  void  as  shown  by  the 
records  and  flies  In  the  office  of  the  clerk  of 
the  district  court  In  the  same  county  where 
the  land  Is  located,  but  there  was  no  direct 
evidence  that  the  plaintiff  in  error,  plaintiff 
below,  had  any  actual  knowledge  of  the  facta 
shown  thereby.  It  Is  also  admitted  that  the 
plalntlfTs  grantor,  Carson,  having  procured 
tbe  void  Judgment  and  the  sherlfTs  sale,  and 
the  confirmation  of  the  sale  and  issuance  of 
the  sheriff's  deed  thereunder,  and  having 
thereafter  accepted  the  proceeds  of  such  sale, 
was  estopped  from  denying  the  title  of  tbe 
purchaser  and  grantees  of  the  purchaser  to 
the  land  in  question.  It  Is  not  admitted  nor 
proved,  except  by  the  circumstances,  that  the 
plaintiff  had  actual  knowledge  of  the  facts 
constituting  such  estoppel.  It  is  claimed  that 
the  plaintiff  had  knowledge  of  such  facta  as 
would  have  put  htm  upon  his  inquiry,  and 
even  directed  bis  attention  to  a  source  of 
information  which  would  have  fully  apprised 
blm.  Of  this  last  proposition  the  court  took 
the  affirmative  view,  and  found,  for  the  de- 


fendant The  carrectneB  of  this  flnding  Is 
the  only  question  In  ttw  case. 

Francis  0.  Price,  for  plaintiff  In  emw. 
Harry  J.  Bone  (J.  S.  West,  of  counsel),  for 
defendant  In  error. 

SMITH,  J.  (after  stating  the  facts).  Here 
Is  the  situation:  The  plaintiff  Is  about  to 
acqutare  a  quitclaim  deed  to  160  acres  of  land 
for  $100,  one-half  the  govanment  price  Cur 
pre-emption  lands.  He  go^  to  the  office  of  the 
register  of  deeds  and  traces  the  title  from  the 
United  States  to  F.  E.  Ghaddock.  Tbe  next 
entry  ts  of  a  deed  of  all  the  Interest  of  F.  E. 
Ghaddock  In  said  lands  by  the  sheriff  of  the 
county  to  William  Rlley,  then  a  deed  from 
Rlley  to  Heffner,  and  then  one  from  Heffner 
to  Lydla  M.  Robertson.  Then  we  Imagine 
he  says:  "What  ts  this?  a  deed  from  F.  EL 
Ghaddock  and  wife  to  G.  W.  Carson — the 
very  man  that  proposes  to  sell  to  me?  If  I 
cannot  prove  the  contrary  the  sheriff's  deed 
conveyed  good  title  to  Rlley.  Cien.  St  1901,  I 
I  have  a  great  bargain  here  If  I  can 
get  this  land,  and  I  will  examine  further. 
I  see  by  the  sheriff's  deed  that  the  sale  was 
had  In  the  case  of  Arnold  &  Carson  v.  F.  E. 
Ghaddock.  Now  for  the  files  In  the  case. 
Why,  this  man,  O.  W.  Carson,  made  tbe 
affidavit  for  attactmient  and  says  he  Is  a 
member  of  the  firm  of  Arnold  &  Carson,  and 
this  docket  shows  he  got  the  proceeds  of  tbe 
sale.  How  abont  the  service  of  the  sum- 
mons? There  was  no  service  and  the  affidavit 
for  publication  ia  bad  and  the  Judgment  Is 
void.  I  will  Jnst  forget  I  saw  anything  but 
the  snmmons  returned  'Not  found'  and  the 
worthless  affidavit,  and  I  will  get  this  land." 

In  short  It  does  not  seem  possible,  consider- 
ing the  Identity  of  tbe  names  and  the  fact 
that  the  petition  and  affidavit  for  attachment 
In  the  case  of  Arnold  &  Carson  v.  Ohaddoc^ 
shows  Carson's  relation  to  the  case  and  that 
he  was  in  the  public  business  of  abstracting, 
presumably  at  tbe  county  seat  that  plaintiff 
could  have  discovered  from  an  examination 
that  the  Judgment  against  Ghaddock  was  Toid 
without  also  discovering  that  his  grantor,  C 
W.  Carson,  was  eetc^ped  from  profiting  there- 
by, and  that  Carson  acquired  no  title  from 
Ghaddock,  which  he  could  assert  against  the 
purchaser  at  the  execution  sale  or  against  bis 
grantees.  If  so,  the  plaintiff  is  also  estopped. 
The  records  of  the  register  of  deeds  office  and 
of  the  clerk  of  tbe  district  court  put  him  njwn 
his  Inquiry,  as  did  also  his  deed  from  Carson, 
and  the  very  records  that  suggested  tbe  In- 
quiry contained  all  the  Information  necrasary 
to  establish  the  estoppel,  save  alone,  the  iden- 
tity of  the  G.  W.  Carson  named  in  tbe  action 
with  the  G.  W,  Carson,  who  was  grantor  In 
the  deed  to  plaintiff.  Abundant  sources  of  in- 
formation upon  this  latter  question  were  also 
suggested  by  the  papers  in  the  clerk's  office, 
which  the  tracing  of  his  title  compelled  him  to 
examine.  It  would  be  futile  to  dte  authori- 
ties to  sustain  the  decision  of  ths  court 
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Wltiiont  conflict  tb^  all  support  Hbe  decUdon. 
Tbe  law  does  Joot  permit  a  man  to  dose  bis 
^es  to  facts  wlilcb  be  cannot  ottierwlse 
to  Bee,  for  tbe  purpose  of  remaining  In  Igno- 
ranee  of  tbem  and  tbni  acquiring  an  nnjart 
adrantage.  Carson,  by  bis  deed  from  Cbad- 
dock,  Bcqoired  no  title  to  the  land  as  against 
tbe  defendant  in  error,  and  mider  tbe  facts  ot 
this  case,  tbe  plaintiff  In  error  by  bis  anlt- 
clalm  deed  from  Carson  acqolred  no  greater 
rigbts  to  said  land  as  against  defendant  tban 
Carson  bad. 

The  Judgment  of  the  district  court  is  af- 
firmed. All  the  Justices  concurring 


McKIM  T.  OABRB. 

<8iipmne  Court  of  Kansas.   Dee.  9,  1906.) 

Elbcttor  or  Reuedies— What  Gonsnnms. 
The  (act  that  one  who  claims  to  have  ae- 

Siired  b7  preflcription  a  right  of  way  acroBS 
e  land  or  his  neighbor  iastitatea  proceedings 
onder  a  void  statute  to  h&ve  the  land  condemned 
for  a  private  road  for  his  beneSt  is  not  such  an 
election  of  remedies  as  will  preclude  blm  from 
thereafter  asserting  such  prescriptive  right. 
(Syllabus  bj  tbe  Court.) 

Error  from  District  Court,  Brown  Gonn^; 
Wm.  I.  Stuart,  Judge. 

Action  by  Bbenezer  B.  McKim  against 
Tbomas  L.  Carre.  Judgmait  for  defend- 
ant, and  plaintiff  brings  oror.  Affirmed. 

S.  F.  Mewlon  and  James  Falloon,  for  plain- 
tiff In  error.  I^an  ft  Byan,  fbr  defendant 
in  errer. 

MASON,  J.  In  1878  Tbomas  Harding 
owned  tbe  souttieast  quarter  of  «  section  of 
l&nd  and  Martba  Oarre  owned  tbe  nortb- 
esst  qnarter  of  the  southwest  quarter  of  the 
same  section.  A  public  highway  followed 
tbe  south  line  of  the  section.  Harding  and 
Mrs.  Carre  made  an  arrangement  by  which 
she  was  permitted  to  use  a  strip  ot  ground 
20  feet  wide,  lying  just  east  of  the  half 
section  Une,  In  golug  and  coming  between 
her  place  and  this  highway.  She  so  used 
it  until  she  sold  the  pnqterty  to  hee  son,  T. 
L.  Carre,  In  1899,  after  which  he  continued 
such  use.  In  1902  B.  B.  ilcKlm  bought  the 
Harding  land,  and  in  1908  he  began  an  ac- 
tion to  enjoin  tbe  farthw  use  by  Carre  of 
the  strip  in  question  and  to  quiet  bis  own 
tlUe  to  It  He  was  denied  relief  and  now 
proeeeates  oror. 

^ere  was  testimony  that  tbe  arrangement 
between  Harding  and  Mrs.  Gaire  amounted 
to  an  t^^ement  that  she  should  bsTo  a  right 
of  way  OTW  this  strip,  which  he  would 
fence,  to  the  highway.  In  consideration  of 
her  heating  up  the  whole  of  the  line  f«ice 
between  her  {dace  and  Harding's.  The 
plaintiff  claims  that  whatevor  right  was  ao- 
quired  under  this  contract  was  a  license^ 
and  not  an  easemoit,  and  was  reTocable  at 
■Uie  pleasure  of  the  grantor.  It  has  been  held 
In  this  state  that  ercai  an  oral  license  may 
be  Irrerocabl^  where  It  Is  given  for  a  ralua- 


ble  omslderatlon  and  is  acted  upon  by  the 
licensee.  Kastner  t.  Bens,  67  Kan.  78 
Fac.  87.  It  Is  not  necessary  to  detmitne 
whether  the  privily  granted  to  Mrs.  Carre 
was  revocable,  if  rlewed  as  a  license,  or  to 
consider  tbe  nice  dlsUnctionB  between  a 
license  and  an  easement  There  was  some 
conflict  in  Uie  testimony  as  to  what  the  orig- 
inal Bgreonent  was  and  as  to  what  was 
done  under  It  Tbe  plaintiff  insists  that 
the  twe  of  tbe  way  as  an  outlet  for  the 
Carre  land  was  permlsslTe  only,  and  could 
not  ripen  Into  an  easement  There  was 
sufficient  sridmce,  howerer,  to  Justify  the 
trial  court  in  finding,  as  it  ^d,  that  flie  de- 
fendant and  his  predecessor  traveled  back 
and  forth  oyvt  the  strip,  whldi  was  fenced 
off  by  tiie  plaintiff  and  is  described  by  tbe 
witnesses  as  a  lane,  under  a  claim  or  right 
and  that  their  use  of  it  was  adverse  and 
having  been  continued  for  more  than  IS 
years  resulted  in  a  permanent  right 

A  fnrthor  dalm  is  made  by  tha  plaintiff 
tiiat^  even  If  Oarre  at  one  time  had  a  right 
to  ke^  the  lane  open,  be  had  fwfelted.  It 
by  bis  subsequent  conduct  This  is  based 
upon  the  fact  that  when  a  dispute  first 
arose  concerning  the  matter  McKim  offered 
to  grant  Oarre  a  roadway  for  $76.  Carre 
answered  tiiat  be  would  rather  pay  this 
tban  to  get  Into  any  tronble.  He  then  pre- 
pared and  presented  a  petition  to  the  county 
board,  reciting  that  he  had  no  outiet  from 
his  place  and  asking  that  a  private  road 
be  established  for  bis  benefit  along  the  strip 
In  controversy,  under  the  provisions  of  sec- 
tions 6063,  60S4.  and  6065  of  the  General 
Stetutes  of  1801.  Tbe  petition  was  acted 
upon,  and  viewers  were  appointed,  who  as- 
sessed McKlm's  damages  at  91,000.  This 
Carre  refused  to  pay  and  tbe  proceeding 
was  dropped.  The  contention  is  that  these 
acta  on  bis  part  precluded  him  from  the  fur- 
ther assnrtion  of  any  right  by  prescription 
or  under  the  cnrlglttal  contract;  because  they 
amounted  to  an  election  on  his  part  to  pur^ 
sue  one  of  two  inconsistent  ranedi^y.  The 
argnment  Is  made  that  when  McKim  for- 
bade his  use  of  the  lane  two  remedies  vrere 
presented  for  bis  cbt^ce:  He  might  rely 
upon  tiie  contract  and  adverse  use,  and  Iqr 
injunction  or  other  apim^riato  proceeding 
compel  McKlm  to  recognize  his  right  there- 
by acquired;  or  be  might  by  petitlcmlug  for 
a  private  road,  in  effect  ask  the  county  com- 
missioners to  compel  McKlm  to  grant  Um 
such  a  right  for  a  compensation  to  be  fixed 
by  ai^alsers.  If  the  argnment  Is  other- 
wise sound,  it  falls  for  tills  reason:  The 
stetoto  under  which  Oatre  Invoked  tbe  aid 
of  the  commissioners  Is  unconstitutional,  and 
all  tiie  steps  taken  under  it  were  wholly 
void.  Clark  v.  Mitchell  Co.,  69  Kan.  642,  77 
Pac.  284.  66  R.  A.  865.  In  order  for 
a  party  to  be  ccmduded  1^  an  election  be- 
tween two  Inconsistent  remedln  both  must 
in  fact  be  open  to  him.  The  pursuit  ot  a 
remedy  which  be  supimmhs  he  possesses,  but 
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wblch  In  fact  liai  no  existence,  Is  not  an 
election  between  remedies,  bnt  a  mistake  as 
to  wbat  remedy  he  has,  and  will  not  pre- 
veixt  his  subsequent  recourse  to  whatever  { 
remedial  right  was  originally  available.   IB  ' 
Cyc.  262  ;  7  Encycl.  of  P.  &  P.  886.  I 
McKim  was  In  no  way  misled  or  Injured  | 
by  what  was  done  nnder  the  invalid  act,  I 
and  there  Is  no  room  for  the  application 
of  any  principle  of  estoppel.   Carre's  state- 
mentB  made  In  his  road  petition  were,  of 
course,  evidence  against  him,  and  strong 
evidence;  but  they  were  not  absolutely  con- 
clusive.  The  trial  court  presumably  gave 
them  all  the  weight  to  which  they  were  en- 
titled and  nevertheless  found  In  bis  favor. 
No  reason  appears  for  overturning  that  de> 
cislon. 

The  Judgment  Is  affirmed.  All  tbe  Jn» 
UceB  concur. 


WALDRON  T.  CITT  OF  SNOHOMISH  et  al. 
(Soprenw  Oonrt  of  Washington.  Feb.  8, 1906.) 

1.  Hahdahus  —  MimiCXFAL  GompoKATioirs — 
Public  Ihpboveubittb— WABKAitrs  —  Pat- 

MENT— ReASSESSUEK  T— PUA  ni  NO. 

The  fact  that  an  application  for  mandamos 
to  compel  city  authorltiea  to  make  a  reassesa- 
ment  to  pay  certain  improvement  warrants  al- 
leged that  the  original  ordinance  under  which 
the  work  was  done  was  "duly"  passed  did  not 
preclude  relator  from  proving  that  aneh  ordi- 
nance was  Invalid. 

2.  JuoauEnT— Ru  Judicata— Pleaoiro. 

An  auction  Uiat  the  ordinance  was  ad- 
jndged  void  in  an  action  In  the  superior  court, 
and  that  the  proceedings  thereafter  bad  been 
held  to  be  of  no  validibr  or  effect,  was  not  de- 
fective for  failure  to  show  that  tiie  adjudica- 
tion was  "duly  or  regularly  given  or  made,"  as 
provided  by  statute. 

[Ed.  Note. — For  cases  in  point,  sea  voL  80, 
Cent  Dig.  Judgment,  t  1796J 

8.  BAia. 

An  allegation  tiiat  the  original  ordinance 
was  "adjudged  void"  was  not  objoctionable,  in 
that  it  did  not  affirmatively  allege  that  the  ordi- 
nance was  actully  void. 
4.  Same— Pebsons  Who  Hat  Plead. 

Under  the  statutory  provision  for  reaasesa- 
ments.  any  person  holding  warrants  for  munic* 
ipal  improTements  may  plead  any  former  ad- 
judication holding  assessments  made  to  pay  for 
the  work  on  account  of  which  the  warrants  were 
issued  Invalid;  such  right  not  being  confined 
to  the  parties  to  the  particular  action,  their 
privies  or  successors  in  interest. 
B.  OFFTCEas—AcTTONS— Service— Effect. 

Where  municipal  officers  were  sued  In  their 
official  capacity,  any  service  on  them  waa  bind- 
ing on  their  Buccessors  In  office. 
0.  EsTOPFEL— Municipal  GoBPOBATioifft— Iu- 

PBOVEMEMT    WABBAHTS  —  PATICEKT  —  UaII- 

DAVUS. 

That  the  holders  of  certain  mxmicipal  im- 
provement warrants  accepted  money  from  the 
d^,  collected  under  certain  ordinances  subse- 
qnentiy  held  to  be  invalid,  in  payment  of  a  part 
of  tbefr  warrants,  did  not  preclude  them  or  tneir 
successors  In  interest  In  the  other  warrants 
which  they  held  from  proceeding  in  mandamus 
to  compel  the  city  to  take  proper  action  to 
collect  the  money  necessary  to  pay  the  warrants 
ontataodingi 


7.  Mandahub  —  RusnsnixiiT— Patueut  op 

Warrants. 

Where  an  original  ordinance  providing  for 
a  city  improvement  was  Invalid,  and  several 
reassessment  ordinances  were  s.  b  -eqi:ently  ad- 
judged void,  the  holder  of  warrants  given  in 
payment  of  the  Improvement  was  entitled  to 
compel  the  dty  to  pass  a  proper  ordinance  for 
reassessment  to  raise  money  to  pay  auch  war- 
rants. 

[Bd.  Note^ — For  cases  In  point,  see  vol.  83, 
Cent.  Dig.  Mandamus,  |  202.J 

Appeal  from  Superior  Court,  Snobomlata 
Goonty;  John  C  Denney,  Judge. 

Mandamus,  on  relation  of  G.  W.  Waldron, 
against  the  cliy  of  Snohomish  and  others. 
From  a  decree  granting  the  writ,  defendants 
appeal.  Affirmed. 

W.  H.  Abel,  A.  M.  Abel,  and  John  W.  Mil- 
ler, for  appellants.  Frank  D.  Mash  and 
Gooley  ft  Uoran,  for  respondent 

ROOT,  J.  Relator  instituted  this  proceed- 
ing to  compel  the  city  of  Snobouilsh  to  make 
a  reassessment,  in  order  to  puy  certain  Bpe<.-ia) 
fund  warrants  held  by  him.  From  a  Judg- 
ment and  decree  directing  such  reassessment 
this  appeal  Is  taken. 

Appellants  filed  a  motion  to  quash  the  writ, 
and  later  a  demurrer  to  the  writ  and  appli- 
cation; said  motion  and  danurrer  belug  de- 
nied and  overruled.  Thereupon  api>e'>lants 
made  answer,  presenting  the  following  de- 
fenses: (1)  Plea  In  abatement  allying  that 
the  terms  of  office  of  Q.  L.  Turner,  as  mayor, 
and  F.  S.  Anderson  and  W.  O.  Dolsen,  as 
councllmen,  had  expired,  and  tliat  F.  S.  An- 
derson had  succeeded  Turner  as  mayor,  and 
that  H.  D.  James  and  Matt  Albert  were  suc- 
cessors as  councllmen  to  Anderson  and  Dol- 
sen;  (2)  certain  d^Ials  of  allegations  In 
the  application  and  writ;  &)  a  plea  of  es- 
toppel based  on  the  acceptance  by  Palmer  and 
Plaskett  the  wlglnal  owners  of  the  warrants, 
of  certain  payments  tlieretofore  made;  (4) 
a  plea  of  laches,  to  the  effect  thot  said  Pal- 
mer and  Plaskett  and  all  subsequent  holders, 
including  relator,  bad  full  notice  and  knowl- 
edge of  the  alleged  defects  In  the  original  as- 
sessment, and  acquiesced  therein  for  an  unrea- 
sonable length  of  time.  The  relator  Qled 
a  r^Iy  controverting  the  affirmative  defenses. 
Upon  the  trial  the  relator  moved  the  court  to 
substitute  as  defendants  E.  L.  Golbum,  S.  D. 
Donn,  and  C.  T.  Mescher,  In  place  of  defend- 
ants F.  M.  Evans.  G.  D.  Slater,  and  C.  H. 
Crippen,  whose  terms  of  office  as  offlfrlala  of 
said  city  had  expired,  which  motion  was 
granted.  The  original  application  alleged 
that  the  ordinance  nndw  which  the  wfwk  was 
done  was  "duly"  passed. 

Appellants  urge  that  under  this  allega- 
tltm  the  relator  coald  not  be  permitted  to  prove 
that  the  same  was  invalid.  We  think  there 
Is  no  merit  In  this  ccmtMitlon.  The  anilka- 
tlon  alleged  that  tbe  ordinance  In  an  ac- 
tion tn  tiie  superior  court  was  adjudged 
void,  and  the  proceedings  thereunder  beld  to 


Digitized  by 


Wariv) 


WALDRON  T.  OITT  07  SMOHOHISa 


1107 


be  of  no  validity  m  ^Tect  Appellants  contend 
that  thlB  allegatltm  was  Insofflclent,  as  It  does 
not  show  that  said  adjudication  was  "duly  or 
regularly  given  or  made/'  under  the  proTl- 
siona  of  the  statute,  and  does  not  state  who 
were  the  parties  thereto.  Wo  do  not 
think  this  contention  can  be  sustained.  These 
were  matters  of  erldraice.  Appellants  claim 
that  the  petition  alleges  the  original  ordi- 
nance to  have  been  "adjudged  void,"  but  does 
not  affirmatively  allege  that  tt  was  actually 
void.  This  contention  has  nothing  to  com- 
mend it  It  is  urged  that  the  former  adjudi- 
cations, wfaweln  said  original  asseesmoit 
ordinance  and  a  reassessment  ordinance  were 
lield  to  be  Invalid,  wore  binding  only  upon  the 
parties  and  their  prlviea.  Under  the  stat- 
utory provisions  for  reassessments  any  person 
holding  warrants  Is  entitled  to  plead  any  for^ 
mer  adjudications  holding  void  the  assess- 
ments made  to  pay  for  the  work  on  account  of 
which  his  warrants  were  Issued.  The  right 
ts  not  confined  to  the  parties  to  that  particu- 
lar actloif  and  tbeir  privies  or  successors  In 
interest 

The  original  &ppIIcfltion  and  alternative 
writ  ran  against  G.  L<.  Turner,  as  mayor,  and 
F.  M.  Evans  and  C.  H.  Crlppen  and  C.  D. 
Slatw,  as  councllmen.  Upon  the  trial  the 
substitution  was  made  as  aforesaid.  It 
does  not  appear  that  the  writ  was  served  up- 
on the  substituted  parties,  or  that  a  demand 
was  made  upon  them  after  coming  Into  office, 
and  It  is  ni^:ed  by  appellants  that  Judgment 
could  not  be  taken  against  tbem.  We  do  not 
think  this  position  tenable.  The  object  of 
this  proceeding  was  to  compel  the  doing  of 
an  official  act  The  original  defendants  were 
sued  in  their  official  capacity,  and  the  effect 
of  any  service  and  of  any  notice  made  upon 
them  as  such  officials  applied  to  and  was 
binding  upon  their  successors  In  office  to  the 
same  extent  as  If  they  had  continued  in  office. 
The  successors  assumed  the  offices  held  by 
their  predecessors  com  onere. 

We  do  not  find  anything  in  the  record  or 


evidence  tonchiog  the  payments  accepted  by 
said  Flaskett  and  Palmer  whldi  should  bo 
construed  as  constituting  an  estoppel  as 
against  them  or  tiielr  successors  In  Interest 
As  the  holders  of  warrants,  th^  were  en- 
titled to  receive  such  payments  as  the  city 
sought  fit  to  tender.  That  they  accepted 
money  from  the  city,  collected  under  these 
ordinances.  In  payment  of  part  of  their  war- 
rants, furnishes  no  reason  that  would  for- 
bid a  proceeding  in  mandamus  to  compel  the 
cl^  authorities  to  take  appropriate  action  for 
collecting  the  money  necessary  to  make  the 
payment  of  the  other  warrants  which  they 
held. 

The  original  ordinance  providing  for  tho 
Improvement  made  was  Invalid.  Several  re- 
assessment ordinances  were  subsequently  ad- 
Judged  by  a  court  of  competent  Jurisdiction 
to  be  void.  This  being  true,  the  relator,  as 
the  bolder  of  warrants  given  in  payment  for 
the  improvement  in  question,  was  entitled  to 
hare  a  proper  ordinance  for  reassessment 
ptissed  by  the  proper  city  officials;  and,  when 
they  refused  to  do  this,  bis  right  to  a  writ  of 
mandate  against  them  accrued.  As  bearing 
upon  some  of  the  questions  Involved  herein, 
and  especially  as  authority  for  a  Judgment 
and  decree  directing  a  reassessment,  we  may 
cite  the  following  cases:  Abernethy  v.  Town 
of  Medical  Lake,  9  Wash.  112,  37  Pac.  306: 
Frederick  v.  Seattle,  13  Wash.  428,  43  Pac. 
364;  Cllne  v.  Seattle.  13  Wash.  444.  43  Pac. 
367;  State  ex  rel.  Hemen  v.  Ballard,  16 
Wash.  418,  47  Pac.  970;  Phillips  v.  Olympla, 
21  Wash.  153,  57  Pac.  347;  Wasmund  v. 
Harm,  36  Wash.  170,  78  Pac.  777;  Port  An- 
geles V.  Lanrldsen,  26  Wash.  168,  66  Pac. 
403. 

We  tbink  the  Judgment  of  the  superior 
court  should  be  affirmed,  and  It  Is  so  or- 
dered. 

MOUNT,  0.  J.,  CROW,  KUDKIN,  FUI^ 
LERTON,  HAOLBY,  and  DUNBAB.  JJ.. 
concur. 


Digilized  by 


1108 


83  FAOiriG 


BBPOBTBB. 


(Wash. 


BTATB  ▼.  ADAMS. 
(Snpreme  Ooort  of  Wuhlngton.  Feb.  2, 190&) 

RAni — ^iNTOBUATraK— DUPLICHTT. 

Under  BaJIiD«er*a  Amt.  Codes  &  St;  f  706!^ 
ptovidlng  that  "a  peraon  shall  be  deemed  guilty 
of  rape  who  (1)  shall  forcibly  •  •  •  rav- 
ish any  female  of  the  age  of  18  years  or  more ; 
*  *  *  (3)  shall  carnally  know  any  feniale 
child  under  the  age  of  18  years,"  an  iaforma- 
tion  alleging  that  defendant  did  "forcibly  and 
against  her  will  ravish  *  *  *  a  female  diild 
under  the  age  of  18  years"  diargea  bnt  one  of- 
fense. 

Appeal  from  Saperior  Court,  Lincoln  Coun- 
ty; W.  T.  Warren,  Judge. 

Walter  Adams  was  Informed  against  for 
rape.  A  demurrer  to  the  informatioD  was 
sustained,  and  tha  state  appeals.  BeTmed. 

B.'  M.  Dye  and  BL  A.  Hesseltlne^  fi>r  tbe 
fitatb  Hlbscbman,  Merrltt  &  Merrltt,  for 
respondent 

BUDKIN,  J.  The  iBformatioD  In  tUs  cose 
charges  that  the  defendant  "on  the  28tb  day 
of  Octob«,  1905,  at  the  couu^  of  I^coln, 
state  of  Washington,  did  nnlawfnUy,  feloni* 
oualy,  and  forcibly,  and  against  her  will, 
taTlsh  and  carnally  know  Uaod  Stephey, 
then  and  there  bting,  said  Maud  Stepbey 
then  and  there  being  a  female  child  under 
tbe  age  of  18  years,  to  wit,  of  the  age  of  17 
•years.**  To  this  information  the  defoidant 
demurred  "tm  the  ground  that  more  than 
one  crime  la  chai^red  tbereln.**  The  demur- 
rer was  sustained,  and,  the  prosecuting  at* 
tomey  electing  to  stand  on  the  Information 
and  refusing  to  plead  further,  Judgment  of 
dlnolBsal  was  entered.  From  tfala  Judgment 
the  state  has  appealed. 

The  statute  d^nes  the  aime  of  rape  as 
follows:  **A  person  shall  be  deoned  gull^ 
of  rape  who  (1)  shall,  by  force  and  against 
ber  will,  ravlsta  and  carnally  know  any  fe- 
male of  the  age  of  18  years  or  more;  •  •  • 
(3)  shall  <»mally  know  any  female  child 
under  the  age  of  18  years."  Balllngw's  Ann. 
Codes  &  St  I  70ffii.  ^e  appelant  contends 
that  this  Information  charges  but  one  crime 
under  snbdlvlslm  8  of  said  section,  and  that 
the  allegations  of  force  and  want  of  consent 
should  be  rejected  as  surplusage.  The  re- 
ifpondent,  on  the  other  hand,  contends  that 
the  Information  charges  the  crime  of  rape 
under  both  the  first  and  the  tiilrd  subdlvl- 
slons,  and  that  therefore  two  crimes  are 
charged.  It  seems  to  us  the  demurrer  was 
Improperly  sustained,  whichev^  view  we 
adopt  If  the  contention  of  the  appellant  be 
austalned.  It  Is  manifest  that  tbe  Informa- 
tion clufges  but  one  crime;  and  In  our  opin- 
ion the  same  concludw  follows  If  we  adopt 
the  views  of  the  respondoit  The  statute  de- 
fines but  one  crime  and  prescribes  but  ime 
penalty  therefor.  Where  a  statute  provides 
that  crime  may  be  committed  In  different 
ways  or  by  cUCferent  means,  the  act  consti- 
tutes but  a  single  offense,  whether  one  or 
all  of  the  ways  and  means  be  employed  In 


its  ctmunlsslon,  and  It  Is  proper  to  cbarse 
in  an  information  that  the  crime  was  com- 
mitted In  one  of  the  ways  or  (me  of  the 
means  qiedfled  In  the  statute^  or  In  all  ttw 
ways  and  by  all  the  means  conjunctively. 
The  rule  Is  thus  stated  In  Enc  of  PL  A  Pr. 
toL  10^  p.  530 :  .  "WhMk  a  statute  onimeratei 
several  acts  in  the  alternative^  the  doing  of 
any  of  whldi  Is  subjected  to  the  same  pus- 
Isbmeat,  all  of  such  acts  may  be  charged 
cumulatively  as  one  ofBenss.  And  where  the 
statute  provides  in  the  alternative  several 
means  by  which  the  offense  may  be  oommlt- 
ted,  or  whm  the  Intmt  or  purpose  Is  set 
out  In  several  aspects  disjunctively,  tb^  may 
all  be  charged  In  setting  out  one  and  the  same 
offense."  In  Fafaneetock  v.  State  (Ind.)  1 
M.  EL  872,  tba  court  said:  "When  a  statute 
makes  it  an  offense  to  do  some  one  or  another 
act  naming  them  dlajunctlvely,  eltber  of 
which  would  constltote  one  and  the  same  of- 
fense, and  ameniUile  to  the  same  pnnlshment 
all  the  acts  may  be  charged  omjnnctively  In 
the  one  count  as  consUtntlng  a  single  offense'* 
In  People  v.  Harrold  <CaL)  24  Faa  106;  the 
court  said:  "An  Indictment  for  forgery  whidi 
enumerates  each  one  of  the  series  of  acta, 
either  one  of  whldi  constitutes  snch  <Tlme 
under  tbe  Penal  Code,  charges  but  one  <^ensi^ 
since  under  said  section  th^  all  constitute 
but  a  single  offense."  In  People  t.  Oosset 
(Cat.)  29  Paa  246,  the  court  said:  "An  In- 
dlctmoit  cbarglDg  that  defendant  deal, 
play,  carry  on,  and  conduct  the  game  of 
faro,  charges  but  one  ofloise;  Pen.  Code,  S 
330.  inflicting  a  penalty  <m  evex7  peivon  who 
deals,  plays,  or  carries  on,  or  who  conducts 
any  game  of  faro."  In  People  v.  Iieyshon 
(CaU  41  Paa  480.  the  tnf(vmation  diarged 
the  forging  and  uttering  of  a  promissory  note: 
A  demurrer  was  overruled  and  in  affirming 
the  Judgment  the  court  said:  **Wliere.  In  de- 
fining an  offense,  a  statute  enumerates  a 
series  of  acts,  either  of  which  separately,  or 
all  together,  may  constitute  tba  offense,  all 
audi  acts  may  be  charged  In  a  tingle  count; 
for  the  reason  that  notwlthstendlng  each 
act  may,  by  Itself,  constitute  the  offense, 
all  of  them  together  do  no  more.  •  •  • 
The  Information  charges  but  one  offense, 
and  the  dmurrer  was  properly  overruled.'' 
In  People  v.  Oustl  (GaL)  45  Pac.  288.  the 
court  said:  "Of  course,  an  indictment  or 
Information  must  charge  but  one  off«ise.  and 
If  it  charges  more  than  one  if  Is  subject  to 
demurrer  upon  that  ground.  The  question 
then  is,  did  the  information  here  charge  two 
offenses?  'We  do  not  think  it  did.  It  Is  a 
well-settled  rule  of  law  that  *when  a  stat- 
ute enunciates  a  series  of  acts,  either  of 
which  separately,  or  all  together,  may  con- 
stitute the  offense,  all  of  such  acts  may  be 
charged  In  a  single  count  for  the  reason  that 
notwithstanding  that  each  act  may  by  Itself 
constitute  the  offense,  all  of  them  together 
do  no  more,  and  likewise  constitute  but  one 
and  tbe  same  offense.'  *'  See,  also,  State  v. 
Newton,  20  Wash.  873,  70  Pa&  81;  Cnta 
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T.  United  States,  162  U.  S.  625,  16  Sup.  Ot 
982,  40  L.  Ed.  1097 ;  Flohr  v.  Territory  (Okl.) 
78  Paa  565;  State  v.  Howard  (Mont)  77 
Fac.  00.  In  the  last  case  cited  the  Informa- 
tion charged  the  crime  of  robbery  "by  means 
of  force  and  patting  In  fear,"  and  that  the 
property  was  taken  "from  the  person  and 
possession  and  from  the  immediate  presence" 
of  the  prosecuting  witness.  It  was  held  that 
the  Information  charged  but  one  crime. 

Of  course,  this  rule  does  not  apply  If  the 
different  ways  or  means  are  repugnant  to 
each  other.  If  It  be  said  of  this  case  that 
the  first  snbdlTlslon  of  section  7062  applies 
only  to  females  of  the  age  of  18  years  or 
more,  and  the  third  subdiTlslon  to  female 
children  under  the  age  of  18,  the  answer  la 
that  this  Information  would  In  that  event 
utterly  fall  to  charge  a  crime  under  the 
first  subdivision.  We  are  satisfied  that  an 
Information  charging  carnal  knowledge  of  a 
female  child  under  the  age  of  18  years  char- 
ges but  a  single  crime,  regardless  of  the  ways 
or  means  by  which  the  act  w£S  accomplished. 

The  Judgment  Is  therefore  reversed,  with 
directions  to  overrule  the  demurrer. 

MOUNT,  0.  J.,  and  FULLBRTON.  HAD- 
LEY,  CROW,  DUNBAR,  and  ROOT,  33^ 
concur. 


ROB  V.  STANDARD  PURNITORB  CO. 
(Supreme  Court  of  Washington.  Feb.  2,  1906.) 

1.  JUDQUENT  NOTWITHSTANDinO  VKBDICI  — 

MonoiT — GBOtnnis. 

Under  Balllnger'a  Ann.  Codes  ft  St  | 
5066,  authorizing  the  trial  court  to  consider 
errors  n[)on  the  hearing  of  a  motion  for  a  new 
trial,  or  a  motion  for  judgment  notwithstand- 
ing the  verdict  and  section  6521,  authorizing 
the  Supreme  Court  to  affirm,  reverse,  or  modify 
the  jadgment  or  order  appealed  from.  It  is  prop- 
er practice  for  the  trial  court,  upon  the  hearing 
of  a  motion  for  judgment  notwitlistanding  the 
verdict  to  enter  Snal  jndjnnent  in  favor  of 
either  part^,  where  sncb  Judgment  is  warranted 
by  the  undisputed  evidence,  and  a  verdict  should 
have'  been  directed  accordingly  whoi  tiu  case 
was  submitted  to  the  jury. 

2.  MniaciPAL  COBPOBATFONB — USB  OF  STBBBTS 

 cortbibutobt  nbquqbncii — iltjushs  to 

Sebvant. 

A  servant  driving  a  light  wagon  at  a  mod- 
•imte  gait  with  his  horse  under  full  control, 
waa  guilty  of  contributory  negUgsnoe  In  en- 
deavoring to  drive  between  a  large  van  driven 
1^  a  fellow  servant  and  the  curb,  towards  which 
the  van  waa  backing,  when  he  coald  and  should 
have  driven  out  and  passed  in  front  of  the  van. 

Appeal  from  Superior  Court  King  Coun^ ; 
Uitchfrll  William,  Judge. 

Action  by  Francis  J.  Roe  agaloBt  the  Stand- 
ard PorDlture  Company.  From  a  Judcment 
for  defendant  plaintiff  appeals.  Afllrmed. 

Vlnce  H.  Faben,  for  appellant  Riebard 
Saxe  Jones,  for  respondent 

CROW,  J.  Respondent  Standard  Furni- 
ture Company,  a  corporation,  was,  on  Feb- 
ruary 27, 1008,  encaged  In  the  furniture  bnal- 


nees  In  the  city  of  Seattle,  and  used  eight 
delivery  wagons  of  various  kinds  and  sizes, 
for  which  It  employed  drivers.  Appellant 
Francis  J.  Roe,  employed  by  respondent  waa 
the  driver  of  a  one-horse  wagon,  and  was 
engaged  In  the  occupation  of  delivering  light 
furniture.  One  HI  Glass,  of  whom  appellant 
complains,  was  also  employed  by  respondent  to 
drive  a  two-horse  van  or  wagon,  and  deliver 
heavy  furniture.  In  his  complaint  appellant 
made  no  reference  to  the  fact  that  the  rela- 
tion of  master  and  servant  existed  between 
res[)ondent  and  himself,  but  alleged  that  on 
February  27,  1903,  he  was  carefully  driving 
a  single  team,  consisting  of  a  horse  and 
wagon,  on  Madison  street;  that,  when  he 
arrived  at  the  Intersection  of  Boylston  avenue 
and  Madison  street  said  large  van,  In  charge 
of  the  agents  and  employes  of  respondent 
was  negligently,  recklessly,  and  carelessly 
driven  Into,  upon,  and  against  the  wagon  In 
appellant's  charge,  with  such  force  and  vio- 
lence as  to  wreck  the  same  and  throw  appel- 
lant to  the  ground,  causing  him  to  sustain 
severe  personal  injuries ;  that  said  large  van 
was  controlled  by  a  reckless  and  Incompetent 
driver,  and  was  operated  by  him  in  a  reck- 
less and  incompetent  manner — all  of  which 
was  well  known  to  respondent  but  unknown 
to  appellant  The  answer  denied  said  allega- 
tions of  negligence,  and  pleaded  the  afBrma- 
tlve  defenses  of  assumption  of  risk,  negli- 
gence of  a  fellow  servant,  and  contributory 
n^llgence,  which  defenses  were  denied  by  the 
reply.  I^n  the  trial  a^ellant  made  no 
attempt  to  show  that  HI  Qlass,  the  driver  of 
the  van,  was  Incompetent  or  that  respondent 
had  been  negligent  In  employing  him.  At  the 
close  of  the  evidence  respondent  moved  for  a 
directed  verdict  on  the  grounds:  (1)  That 
any  negligence  shown  was  that  of  appellant; 
(2)  that  If  any  other  negligence  was  shown, 
which  respondent  denied,  It  was  that  of  a 
fellow  servant  and  (3)  that  the  case  was  one 
of  assumption  of  risk  on  the  part  of  appellant 
The  trial  court  denied  the  motion,  and  auh* 
mltted  the  case  to  the  Jury,  whlcta  returned  a 
verdict  In  favor  of  appellant  assessing  his 
damages  at  $3,000.  Respondent  Immediately 
moved  for  a  new  trial,  and  by  separate  mo- 
tion also  asked  for  judgment  notwithstanding 
the  verdict  on  the  same  grounds  on  which  it 
had  based  Its  previous  request  for  a  directed 
verdict  The  trial  court  granted  the  motion 
for  Judgment  for  the  reason  that  from  the 
undisputed  evidence  It  appeared  that  appel- 
lant and  HI  Glass  were  fellow  servants. 
Thereupon  Judgment  of  dismissal  was  entered, 
from  which  this  appeal  baa  been  takra. 

In  his  assignments  of  error  appellant  has 
contended  that  respondent's  motion  tot 
Judgment  notwithstanding  the  verdict  should 
nut  have  been  ^tertalned,  as  it  was  not  made 
In  the  manner  or  form  required  by  law,  and 
that  the  court  erred  In  granting  said  motion 
after  Its  prior  denial  thereof  daring  the  trial 
In  his  argument  appellant  says :  **The  motion 
for  jadgment  nan  obstante  voedlcto  waa 
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originally  a  motion  for  judgment  upon  the 
pleadings  by  the  plaintiff,  and  at  common  law 
It  was  oaknown  for  the  defendant  to  share  In 
this  prlTllege.  Originally,  It  was  purely  a 
motion  by  the  plaintiff  upon  the  record  alone, 
and  was  a  motion  by  the  plaintiff  addressed  to 
the  Bufflcien(7  of  ttie  defense^  which,  if  ad- 
mitted to  be  tme^  was  no  defense;  and  If  the 
court  upon  Investigation  fomid  the  defend- 
ant's pleadings  to  be  bad  In  form,  but  by 
amendment  possibly  could  be  made  more  com- 
plete, the  court  would  order  a  repleader  by  the 
defendant ;  and  this  Is  the  general  rule  today, 
where  no  statute  Is  found  to  the  contrary  In 
the  practice  of  the  forum  where  the  motion  la 
made."  In  support  of  this  pcwltlon  appellant 
cites  numerous  authorities.  Including  11  Enc; 
PL  &  Pr.  917-^1,  on  which  he  places  s^lal 
reliance,  and  further  Insists  that  no  section 
of  our  Code  provides  tor  a  Judgment  non 
obstante  veredicto  after  a  cause  has  been 
submitted  to  a  Jury  and  their  verdict  has  been 
returned;  that  after  verdict  a  defendant's 
only  remedy  is  by  motion  for  a  new  trial; 
and  that,  the  jury  being  the  ezclnslTe  judges 
of  the  facts,  when  the  evidence  has  once  been 
submitted  to  them,  the  court  can  only  grant  a 
rehearing.  There  Is  no  doubt  but  that  ap- 
pellant's statement  of  the  early  common-law 
rule  Is  historically  correct,  but  the  practice  in 
this  state  has  been  modlfled,  and  such  modi- 
fication Is  warranted  by  certain  provisions 
of  our  Code  hereinafter  mentioned.  If  the 
rule  of  practice  contended  for  by  appellant  as 
pertinent  to  a  motion  for  judgment  non 
obstante  veredicto  be  approved,  then  no 
available  method  would  exist  by  which  a  trial 
court  could  correct  Its  own  mistake  in 
erroneously  submitting  a  case  to  the  jury, 
other  than  that  of  granting  a  motion  for  a 
new  trial,  and  such  new  trial  would  have  to 
be  granted,  even  though  it  was  Indisputably 
apparent  that  a  plaintiff  had  no  possible  right 
of  recovery.  Section  6^1,  Ballinger's  Ann. 
Codes  &  St,  provides :  "Upon  an  appeal  from 
a  judgment  or  order  •  *  •  the  Supreme 
Court  may  affirm,  reverse  or  modl^  any  such 
judgment  or  order  appealed  from,  as  to  any 
or  all  the  parties,  and  may  direct  the  proper 
judgment  or  order  to  be  entered,  or  direct  a 
new  trial  or  further  proceedings  to  be  had. 
*  *  *  "  Assuming  that  the  trial  court  erred 
In  denying  re^ondent's  motion  for  a  directed 
verdict.  If  it  had  thereafter  altered  final  judg- 
ment upon  the  verdict  returned,  this  court, 
upon  an  appeal  based  on  proper  assignments 
of  error,  would  not  only  order  a  reversal,  but 
would  also  direct  a  final  judgment  dismissing 
the  action.  This  being  true,  the  trial  court 
should  be  permitted  to  make  the  order  with- 
out the  neceraity  of  an  appeal.  Section  5056, 
Ballinger's  Ann,  Codes  &  St,  tittev  providing 
that  this  court  on  appeal  may  review  orders, 
rulings,  or  decisions  to  which  no  exceptions 
need  be  taken,  and  also  those  to  which  proper 
exceptloiu  have  been  taken,  contains  the  fol- 
lowing language ;  "  *  *  *  And  any  such 
alleged  error  shall  also  be  considered  In  the 


court  wherein  or  by  a  judge  whereof  the 
same  was  committed,  upon  the  bearing  and 
decision  of  a  motion  for  a  new  trial,  a  motion 
for  judgmeot  DOtwIthatandiiv  *  rerdlct*  or 
a  motion  to  set  aride  a  referee  nqiort  or 
decision,  made  by  a  party  against  wlumi  tiie 
ruling  or  decision  to  be  reviewed  was  made, 
whether  the  alleged  erroneous  rnltng  or 
decision  Is  a  part  of  the  record  or  not,  wbere 
the  alleged  error.  If  foni^  to  exist,  winild 
materially  affect  the  dedsloo  of  the  motloiL 
•  •   ■  •• 

This  court  has  repeatedly  reviewed  deci- 
sions of  trial  courts,  rinsing  to  direct  verdicts, 
and  we  are  of  the  opinion  that  it  is  the  proptf 
practice  for  a  trial  court,  upon  the  hearing  of 
a  motion  for  Judgment  non  obstante  veredicto, 
to  enter  final  Judgment  In  favor  of  either 
party,  wbere  It  Is  warranted  by  the  undis- 
puted evidence.  The  facts  being  undisputed. 
It  becomes  the  duty  of  the  court  to  apply  the 
law ;  there  being  no  Issue  to  submit  to  a  jury. 
While  the  above  rule  of  practice  may  not  have 
been  heretofore  expressly  announced  by  us, 
we  have,  nevertheless,  In  a  number  of  cases, 
put  It  into  practical  eilect  and  recognized  the 
principle  above  enunciated.  Larson  v.  Ameri- 
can Bridge  Co.  (Wash.)  82  Pac  294;  Dyer 
V.  Middle  KltUtas  Irrigation DIst  (Wash.)  82 
Paa  801;  Bancroft  v.  Godwin  (Wash.)  83 
Pac  188l  In  Larson  v.  American  Bridge 
Oo.,  supra,  the  defendant  challenged  the  suf- 
ficlracy  of  the  evidence,  and  moved  for  a  dis- 
missal of  the  action.  This  challenge  being 
denied,  a  general  verdict  was  returned  in 
favor  of  the  plaintiff,  and  special  interroga- 
tories submitted  at  the  request  of  the  de- 
fendant on  the  question  of  lndQ>endent  ccm- 
tractor  were  answered  against  the  defendant's 
contention.  A  new  trial  being  granted,  the 
plaintiff  api;)ealed.  This  court  having  found 
that  neither  the  general  verdict  nor  ttie 
answers  to  the  special  Interr^tortes  were 
supported  by  the  evidence,  speaking  through 
Hadley,  J.,  said:  "When  ruling  upon  tlie 
motion  for  new  trial,  the  court  stated  that 
as  there  was  no  competent  evidence  whatever 
to  sustain  the  findings,  they  would  be  set 
aside.  The  court  was  then  convinced  that  It 
had  misapprehended  the  evidence  at  the  time 
respondent  Interposed  Its  challenge  thereto. 
Such  was  clearly  the  case,  and  it  was  not  error 
to  set  aside  the  findings  and  also  the  general 
verdict  Respondent  asks.  Inasmuch  as  the 
evidence  shows  no  cause  of  action  against  It 
that  the  cause  shall  be  remanded  with  In- 
structions to  dismiss  the  action.  We  think 
this  requfflt  should  be  granted.  Repondsit 
was  eitltled  at  the  trial  to  have  its  challenge 
to  the  evidence  sustained,  and  It  is  still 
entitled  to  It  Bernhard  v.  Eeeves,  6  Wash. 
424,  83  Pac  873."  In  Dyer  t.  Middle  Kit- 
titas Irrigation  District  on  a  jury  trial, 
the  plaintiff  moved  the  trial  court  to  dls- 
charge  the  Jury,  and  render  Judgment  In 
his  favor,  which  motion  being  denied,  a  ver- 
dict was  returned  In  favor  of  defendant  The 
plflint'ff  immediately  moved  for  a  new  trial. 
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and  for  judgment  notwltbstaDding  the  verdict 
Kefore  the  luotlona  were  passed  upon,  tbe 
motion  for  a  uew  trial  was  withdrawn  and  tbe 
plaiDtIff*8  rltrbts  were  snbrnitted  upon  the 
motion  for  Judgment,  which  the  trial  court 
denied,  entering  Judgment  upon  the  verdict. 
On  appeal  this  court  reversed  the  Judgment  of 
the  trial  court  and  remanded  the  cause,  with 
directions  to  enter  Judgment  for  plaintiff  for 
the  amount  due. 

Was  respondent  entitled  to  a  directed  ver^ 
diet  and  Judgment  of  dismissal  at  tbe  time 
defendant  Interposed  Its  challenge  to  the 
sufficiency  of  the  evidence?  Without  passlug 
uiton  the  defenses  of  fellow  servant  or  as- 
sumption  of  risk,  we  think  the  flnal  Judgment 
was  JustlSed.  for  tbe  reason  that  appellant's 
evidence  shows  the  accident  to  have  been  the 
direct  result  of  bis  own  negligence.  Madison 
street  wide  and  well  paved,  running  east  and 
west.  Is  Intersected  by  Boyiston  and  Broad- 
way, parallel  streets,  running  north  and  south 
one  block  apart:  Broadway  being  east  of 
Boyiston.  According  to  appellant's  own  evi- 
dence, be  drove  north  on  to  Madison  street 
from  BoylstoQ  avenue,  and  proceeded  east  on 
tbe  south  side  of  Madison,  traveling  at  a 
moderate  gait  with  his  horse  under  full 
control.  About  tbe  same  time,  HI  Glass,  com- 
ing south  on  Broadway  at  a  moderate  gait 
turned  into  .ftlndison  towards  tbe  west  Hav- 
ing a  heavy  piece  of  furniture  to  deliver  at  n 


house  on  the  south  side  of  Madison,  a  short 
distance  from  Broadway,  he  (Glass)  drove 
directly  across  Madison  and  was  in  tbe  act  of 
backing  bis  van  up  to  tbe  curb  vhen  the 
collision  occurred.  Without  detailing  tbe 
evidence,  we  find  that  appellant  without  rea- 
son or  excuse,  attempted  to  drive  between  tbe 
large  van  and  the  curb,  when  as  a  careful 
driver  he  should  have  known  he  could  not  do 
so,  and  at  a  time  when  be,  having  full  control 
of  his  horse,  could  either  have  halted  or  have 
driven  out  upon  tbe  street  and  passed  in  front 
of  Glass's  team  and  van ;  there  behig  no  ob- 
structions anywhere  In  tbe  street  Tbe  ac- 
cident occurred  late  In  the  afternoon,  when 
appellant  was  making  his  last  delivery,  and 
he  simply  appears  to  have  taken  unnecessary 
chances  In  order  that  be  might  proceed  more 
quidcly  to  tbe  completion  of  his  day's  labor. 
We  fall  to  And  any  evidence  showing  n^ll- 
gence  on  the  part  of  Glass.  As  said  In  Laraon 
V.  American  Bridge  Ca,  respondent  was  en- 
titled at  the  trial  to  have  Its  challenge  to  tbe 
evld^ce  anatalned,  and  Is  still  entitled  to  It 
Tbe  trial  court  committed  no  error  In  sustain- 
ing respondent's  motlMi  non  obstante  rere- 
dlcto. 

The  Jndgmoit  Is  affirmed. 

MOUNT,  a  Jn  and  ROOT,  RUDKIN, 
DUNBAB,  irULUDBTON,  And  HADLBT,  13^ 

concur. 
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8WANSTR0M   et   ux.   t.  WASHINGTON 

TRUST  CO. 
(Sapnsna  Court  of  Wftsbingtoa.  Feb.  2,  1906.) 

TBN1M»   Aim  POBOHABBS— BOHA  VXDK  PUB- 

0HABEB8 — UNBECOBISO  DEED. 

Under  Ballinger'g  Ann.  Codes  ft  St  §  4585, 
requirisg  deeda,  etc.,  to  be  recorded,  and  de- 
claring them  valid  as  agftlnst  bona  fide  pur- 
chasers from  tbe  date  of  their  filing  tor  reooid, 
a  bona  fide  purcliaMr,  who  at  the  time  of  hli 
purchase  has  no  notice,  actaal  or  conatmctive, 
of  a  prior  nnrecorded  deed,  acquiree  a  prior  title 
to  that  of  the  holder  of  the  ttnrecoMed  deed, 
alUuni^h  tbe  latter  records  hia  deed  before  tbe 
rerording  of  the  deed  to  the  farmer. 

[Ed.  Note.— For  eases  in  point,  see  T<d.  48, 
Cent  Dig.  Yendor  and  Pnrehaser,  Iff  81S,  626.] 

i^peal  from  Superior  Oonrt,  King  County ; 
Geo.  C.  Hatch,  Judge. 

Action  .b7  Frederick  E.  Swanstrom  and  wife 
against  the  Washington  Tnut  Company. 
From  a  Judgmmt  In  favor  of  plalntlfls,  de- 
foidant  appeala  Affirmed. 

H.  R.  Cllse,  for  appellant  Peten  ft  Pow- 
ell,  for  respondenta. 

RUDEIN,  J.  Tbe  question  of  priori^  be- 
tween two  deeds  for  the  same  property  from  the 
same  grantor  Is  the  only  question  presented  on 
this  appeal.  On  the  5tb  day  of  December.  1903. 
one  Angus  W.  Young  conveyed  certain  property 
to  the  appellant,  by  warranty  deed,  to  secure 
the  payment  of  the  sum  of  f8,000.  This  deed 
was  not  filed  for  record  or  recorded  until  the 
10th  day  of  June,  1904.  On  the  27th  day  of 
May,  1904i  said  Angus  W.  Toung  conveyed, 
by  deed,  a  portion  of  the  same  property  to 
the  respondents,  for  a  valuable  consideration. 
The  respondents  purchased  the  property,  paid 
the  purchase  price,  and  received  their  deed, 
without  either  actual  or  constructive  notice 
of  the  prior  deed  to  the  appellant  This  deed 
was  not  filed  for  record  or  recorded  until  the 
Tth  day  of  March,  1905.  On  these  facts  the 
respondents  contend  that  their  deed  has  pri- 
ority, because  they  were  bona  fide  purchasers 
without  actual  or  constructive  notice  of  the 
prior  and  nnrecorded  deed.  The  appellant, 
on  the  other  hand,  contmds  that  its  deed  has 
priority  because  it  was  firat  In  time  and  was 
first  recorded. 

The  decision  of  this  question  depends  upon 
our  reglsteratlon  lawa.  Section  4636,  Ballin- 
ger's  Ann.  Codes  &  St.  provides  that  "all 
deeds,  mortgages,  and  assignments  of  mort- 


gages, Bball  be  recorded  In  the  office  of  the 
county  auditor  of  the  county  where  the  land 
Is  situated,  and  ahall  be  valid  aa  against  bona 
fide  purchasers  from  the  date  of  tb^  filing 
for  record  in  said  office  and  when  so  filed 
shall  be  notice  to  all  the  world.**  It  Is  not 
necessary  that  the  subsequent  convesrance 
should  be  first  recorded  in  orAee  to  gain  pri- 
ority, unless  the  statute  so  provides.  The 
rule  is  thus  stated  In  Webb  on  Record  of 
Titles,  I  13:  "The  statntes  of  nearly  one- 
third  of  tbe  states  and  territories  provide 
that  an  unregistered  <»nveyance  shall  be  void 
as  against  a  subsequent  purchaser  in  good 
faith  'whose  conveyance  shall  be  first  record- 
ed.' Where  the  statute  does  not  by  such  ex- 
press t&miB  make  the  rights  of  the  subsequent 
purchaser  depend  on  priority  of  record,  such 
priority,  or  the  want  of  it  Is  immaterial ;  and 
the  courts  have  almost  uniformly  held  that  a 
subsequent  conveyance  for  valuable  consider- 
ation, taken  without  notice  of  a  prior  un- 
recorded one,  prevails  over  such  prior  Instru- 
ment whether  the  later  one  be  first  recorded 
or  not"  "Recordation  Is  required  for  the 
protection  of  subsequent  purchasers  only.  To 
require  a  subsequent  conveyance  of  title  to  be 
recorded  in  order  that  a  prior  purchaser  of 
the  same  property  may  be  able  to  obtain 
information  of  its  existence  would  not  be 
in  furtherance  of  the  general  design  of  these 
statutes,  which  was  to  protect  purchasers 
from  being  undone  by  prior  secret  conveyances 
by  making  tbe  means  of  obtaining  Informa- 
tion thereof  available  to  that  end.  And  so 
it  is  not  necessary  to  his  full  protection  In  the 
absence  of  statutory  provisions  so  requiring 
that  the  subsequent  purchaser  record  the  In- 
strument under  which  be  claims  before  tbe 
recordation  of  the  conveyance  of  the  prior 
purchaser."  24  Am.  ft  Eng.  Enc.  of  haw  (2d 
Ed.)  p.  140.  Tbe  authorities  cited  to  sustain 
the  above  statemmt  of  the  law  folly  aqpport 
the  text 

Inasmuch  as  our  statute  does  not  require  a 
prior  registration  of  the  subsequent  deed  in 
order  to  give  It  priority,  the  court  below  cor- 
rectly ruled  that  such  prior  registration  la 
unnecessary. 

The  Judgmrat  is  aflSrmed. 

MOUNT,  a  J.,  and  FULLERTON,  HAD- 
IMY,  CROW,  DTTNBAR,  and  ROOT.  3J^ 
concur. 
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GRANT  T.  WAIiSH. 
(Supreme  Go□r^  of  WashingtOD.   Feb.  1,  1906.) 

1.  Appeal  —  Subsequxnt  Apfeaia  —  Fobusb 

3>ECISIOI7  AS  THE  LAW  OF  THE  CABB. 

The  ioterpretation  placed  on  a  contract  hf 
the  Bnpreme  Court  oa  appeal  in  an  action  tben- 
wi  ia  the  law  of  the  case  on  a  snlneQuent  trim], 
[Ed.  Note. — For  cases  in  point,  eee  vol.  8, 
Cent  Dig.  Appeal  and  Error.  IS  4661-1665.] 

2.  CORTBAOrS  —  COKSTBUOnON  —  BiQBTS  Ao- 
QUIBED, 

A  contract  between  plaintiff  and  defendant 
required  defendant  to  incorporate  a  compaoj 
and  issue  150,000  shares  to  plaintiff,  and  place 
800,000  shares  in  the  treasuir  as  treasnry  stock, 
and  to  eqnallr  divide  the  balance  between  him- 
self end  three  other  persons.   It  was  snbse- 

? neatly  agreed  that  an  existing  corporation  with 
,000,000  shares  of  stock  should  issue  stock  ac- 
cording to  the  contract.  150,000  shares  were 
delivered  to  plaintiff,  300,000  shares  were  placed 
In  the  treasury,  87,600  shares  were  lasned  to 
each  of  the  three  bersrnu  who  assigned  their 
interests  to  plaintiff.  The  shares  to  oe  divided 
equal^  between  tbe  three  persons  and  defendant 
were  SSO,O0a  Btid  that  since  under  the  con- 
tract tb»  three  persons  had  u  equal  interest 
with  defendant  in  the  stock,  plaintiff  by  virtue 
of  the  assignment  l)ecame  the  owner  of  160,000 
additional  shares  but  entitled  to  only  100.000 
■hares  because  of  the  agreement  of  the  stock- 
holders by  which  a  third  of  t^eir  holdings  were 
•et  aside  for  the  benefit  of  the  company  and  by 
Tirtne  of  which  agreement  defendant  set  aside 
one  third  of  all  his  holdings  including  the 
t50.000  shares  daimed  by  plaintiff. 
Moont,  O.  J.,  dissenting. 

Appeal  from  8ai>erlor  Co  art,  Spokane 
Ooonty;  Wm.  A.  Hiineke,  Judge. 

Action  by  James  S.  Orant  against  Michael 
M.  Walsh.  From  a  Judgment  for  defendant^ 
plaintiff  appeals.  Berersed. 

B.  O.  Mosby.  tor  appellant  H.  S.  Stoirt- 
ttn,  Ua  rMpondent 

ROOT,  J.  Tbe  appellant  was  the  locator 
and  owner  of  the  Backhom  mining  claim, 
situated  In  Okanogar  county.  He  sold  an 
nndlrlded  one-half  Interest  in  the  property 
to  Patrick  Donley  and  Gustavua  A.  Hutchin- 
son, and  these  purchasers  took  Into  an  eqnal 
partnership  with  themselves  In  said  property 
John  J.  Stevens  and  Michael  M.  Walsh,  this 
respondent  Some  time  thereafter  appellant 
and  respondoit  executed  ttie  following  in- 
strument, concerning  tbe  other  one-half  In- 
terest: 

""Becnnr  Deed.  Jae.  Qrent  to  H.  H.  Walsh. 

"To  Republic  Bank:  ^  In.  in  Buckhom 
H.  claim,  Myers  Cb.,  Okanogan  Co.,  Wash. 
Consideration  1200.00— to  be  paid  to  said 
Grant  on  receipt  by  this  bank  of  a  satisfac- 
tory abstract  of  title  to  said  mining  claim, 
then  this  deed  to  be  delivered  to  said  Walsh: 
he  is  to  Incorporate  the  said  Bnckhorn  Min- 
ing claim;  the  capital  stock  of  said  incor- 
poration Is  not  to  exceed  1,000,000  shares  of 
the  par  value  of  $1.00  per  share,  non-assess- 
able; 160,000  shares  of  said  capital  Htock  is 
to  be  delivered  to  the  said  Jas.  8.  Grant  as 
soon  as  corporation  is  complete ;  not  less  than 
800,000  sharee  ot  said  stock  to  be  placed  u 


treasury  stock  for  the  exclusive  beueflt  of  tbe 
corporation;  the  remainder  of  the  stock  to  be 
divided  equal  between  said  Walsh  and  other 
owners  other  than  said  Grant;  in  case  all 
agreements  above  mentioned  are  not  well  and 
truly  carried  out  by  said  parties,  then  this 
deed  to  be  void  aod  of  no  ^ect 

"U.  IC  Walsh. 

"James  E  Grant** 

Thereafter  respond«it  paid  appellant  the 
$300  mentioned  In  said  instniment  Instead 
of  Incoiporatlnc  a  new  cmnpany,  it  was 
agreed  hy  all  partiea  concerned  that  the  min- 
ing claim  should  be  transferred  to  the  Monte- 
rey Gold  Mining  company,  already  Incorpo- 
rated, and  Its  stodc  divided  In  the  same  pro- 
portion as  would  have  been  that  of  the  new 
otnnpany  which  It  was  originally  Intended 
to  Incorpormta  150^000  aharea  of  the  capital 
stock  of  the  Monterey  company  was  con- 
sequently iraued  and  delivered  to  appellant 
and  800,000  shares  of  said  stock  was  placed 
in  the  treasury  of  the  corporation  for  its 
benefit  87,500  was  Issued  to  Dfteley,  Hutch- 
inson, and  Stevens.  eadL  Sometime  tbere- 
after  each  of  these  three  men  made  an  as- 
signmoit  conveyance  and  bill  tit  sale  of  all 
of  his  right  title,  and  interest  in  and  to  said 
corporation,  and  its  property  over  and  above 
tbe  said  197,600  of  stock,  received  as  afore- 
said, said  transf^,  conveyance  and  bill  of 
sale  being  made  to  Uis  aro^bmt  The  lat 
ter  then  dMuanded  from  re^Kindent  160,000 
shares  of  tin  capital  stodc,  it  being  hla  claim 
that  each  one  of  the  three  men  muitloiied 
was  entitled  to  50,000  shares  of  stock  over 
and  above  tbe  87,600  which  be  had  received. 
All  of  tiw  stock  of  the  corporation  had  there- 
tofore been  Issned  to  reqwndent,  excepting 
the  treasury  stock  and  tbe  stock  Issued  to  ap- 
pellant and  tbe  three  other  men  as  hereinbe- 
fore mentioned.  Respondent  refosed  to  trans- 
fer to  appellant  aald  160,000  shares  dmanded, 
or  any  portion  thereof,  claiming  that  each 
of  said  men  liad  ree^ved  the  foil  amount 
due  him  when  he  received  tbe  87,500,  and 
that  said  amount  had  been  received  and  ac- 
cepted 1^  each  of  said  men  as  the  full 
amount  due  him,  and  that  the  conduct  of 
each  of  aald  men  and  of  appellant  in  connec- 
tion with  the  corporation,  and  In  the  matter 
of  voting  their  stock  at  stockholders'  meet- 
ings wss  such  BS  to  estop  appellant  and  each 
and  all  of  said  three  men,  from  asserting  any 
claim  to  any  greater  amount  than  the  said 
87,600  shares.  The  case  must  turn  upon  the 
construction  to  be  given  the  instrument  here- 
inbefore set  forth. 

itespottdent  claims  that  Donley,  Hutchin- 
son, and  Stevens,  although  referred  to  In 
said  Instrument,  were  not  parties  thereto, 
and  had  no  Int^st  whatever  therein;  that 
appellant  was  one  party  to  said  agreement, 
and  that  respondent  alone  was  the  other 
party  and  beneficiary;  that  said  three  men 
referred  to  had  no  interest  In,  through,  or 
under  said  agreement  Appellant  Maintains 
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tliat  eadi  of  said  men  bad  an  eqnal  Interest 
with  respondent  In  tbe  property  involved  In 
aald  transactikm.  Ttals  case  was  before  tbla 
court  once  before,  and  tbe  c^lnlon  rendered 
Is  found  In  86  Waab.  190,  78  Pa&  786.  Tbe 
construction,  by  tble  court,  placed  upon  tbe 
Instrument  berelnbefiore  set  fbrtb,  seems  to 
be  In  accordance  wltb  a^Uanf  s  contention, 
and  contrary  to  tbe  Interpretation  contended 
for  by  respondent  and  accorded  by  tbe  trial 
court  at  the  last  trial.  Tbis  court  bavlng  at 
that  time  placed  an  Interpretation  upon  tbla 
contract,  tbe  same  should  have  been  accqjted 
as  tlie  law  of  tbe  case,  and  as  binding  upon 
tbe  trial  court  We,  thertfore,  think  that 
appellant,  under  the  contract  as  heretofore 
construed  and  the  assignments  made  by  the 
three  persona  mentioned,  became  tbe  owner 
of  190,000  shares  of  the  capital  stock  In  ad- 
dition to  that  already  received.  Of  this 
amount  we  think,  however,  that  he  is  right* 
fully  entitled  now  to  only  100,000  shares. 
Upon  tbe  23d  of  February,  1890,  all  of  tbe 
stockholders  utered  Into  an  arrangement 
which  they  set  aside  one-tlilrd  of  Ihelr 


stock  to  be  sold  tot  tbe  benefit  of  ttie  com- 
pany. Bespondent  then  set  aside  05,000  aa 
his  pro  rata  share;  tUs  being  one-tblrd  of  all 
of  bis  holdings.  Including  the  amount  of  tstodc 
In  controversy  herein.  Appellant  tiiereby  set 
aside  50,000  of  his  shares,  being  one-third 
Dt  his  original  ISO^OOO  only.  As  a  matter  of 
equity  and  Justice,  we  think  re^tondoit 
should  have  credit  for  SOJOOO,  whk^  waa  a 
third  of  the  stock  involved  herein. 

Tb»  judgment  of  tiie  honorable  aiqwritv 
court  Is  reversed,  with  InstmctiMts  to  ent&c 
judgmoit  in  favor  of  appellant  against  re- 
qwndait  fbr  the  delivoy  of  100.000  obarea 
of  tbe  stock;  and  if  aald  sbtA  cannot  be  de> 
Uvexed  within  a  reasonable  time,  that  ap- 
pellant be  given  JndgmMit  for  tbe  value  of 
said  stod^  as  of  tiie  present  timei  or  as  of 
any  date  appellant  may  elect  since  making 
his  demand  upon  respondent  for  tbe  delivery 
of  said  stock.  Ooati  to  an^^u^t. 

DUNBAR,  HADLBT,  FULLERTON.  and 
RUDKIN,  3Jh  concur.  CROW.  J.,  took  no 
port  MOUNT,  d  J.,  dlaeenta. 
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MEMORANDUM  DECISIONS. 


FBOPLB  T.  BUELNA.  (Conrt  of  Aiq>eal. 
First  District.  CalifonUa.  Feb.  1.  1906.)  Ap- 
peal from  Superior  CodfL  Santa  Cruz  Coanty ; 
Lucas  F.  Smith,  Judge.  Lonis  Buelna  was  con- 
victed of  an  oinnse,  and  he  appeals.  Affirmed. 
John  W.  Johnston  and  John  H.  Leonard,  for 
appellant.  U.  8.  Webb,  Attf.  Oen.,  and  Benja- 
min K.  Knight,  Diat  At^.,  for  the  People. 

PER  CUBIAM.  No  brief  baring  been  filed 
herdn  on  behalf  of  the  appellant,  and  no  ap- 
pearance of  coansel  baring  been  made  in  his  be- 
half when  the  case  was  called  for  argument,  up- 
on motion  of  the  Attorney  General  the  app«d 
was  submitted  upon  the  record  in  the  transcript, 
and  the  court,  having  examined  the  same  and 
finding  no  error  therein,  now  renders  its  judg- 
ment that  the  Judgment  of  the  superior  court 
be,  and  the  same  Is,  hereby  affirmed. 

BILLINGS  T.  KANSAS  GITT-LEATEN- 
WORTH  R.  CO.  (Supreme  Court  of  Kansas. 
Feb.  10,  lOOe.)  Error  from  District  Court, 
Leavenworth  County;  J.  H.  Gillpatrick,  Judge. 
Action  by  Mary  O.  Billings  against  the  Kansas 
City-Leavenwortli  Railroad  Conqpany.  Judg- 
ment tor  defendant,  and  plaintiff  brings  error. 
Affinned.  Fenlon  ft  Fenlon  and  Waggener,  Dos- 
ter  ft  Orr,  for  plaintiff  in  error.  Atwood  ft 
Hooper,  for  defendant  in  error. 

PEUR  CUBIAM.  The  verdict  of  the  jaiy  was 
against  Matr  C.  Billings  who  claimed  damages 
from  the  Kansas  City-Leavenworth  Railroad 
Company,  now  known  aa  the  Kansas  City  West- 
em  Railroad  Company,  for  the  death  of  her 
son,  who  was  killed  in  a  railway  accident.  Tbe 
offer  of  testimony  to  the  effect  that  the  track 
of  the  railway  was  above  the  surface  of  the 
street  was  not  material,  and  its  exclusion  was 
not  error.  The  ordinance  of  the  city  required 
that  the  tracks  of  the  railway  should  be  oon- 
stmcted  at  the  same  level  as  the  established 
grades  of  the  street ;  but  as  there  was  no  testi- 
mony of  the  violation  of  that  ordinance  that 
qnestion  was  not  in  the  case.  None  of  tbe  rul- 
ings upon  the  admission  of  testimony  appear  to 
be  prejudicial  error,  nor  can  we  say  that  the 
remarks  made  by  the  trial  judge  of  which  com- 
plaint is  made  furnish  a  ground  for  reversal. 
Tbe  instructions  appear  to  fairly  present  tlie 
cmsa  to  tlie  iarj.  Tha  matter  of  excessive  speed 
was  Bobmitted,  and  tbe  Jury  were  rightly  told 
tliat  tbe  provisions  of  the  city  ordinance  as  to 
the  speed  at  which  cars  should  be  operated  had 
reference  to  the  ordinary  operation,  and  bad  no 
application  to  tlie  ezoeptioiial  acts  of  tlw  com- 
pany in  clearii^  its  tracks  of  snow.  An  exam- 
ination of  the  criticisms  of  the  instructioDs  given 
and  refused  shows  that  no  material  error  was 
committed  tn  charging  the  jury,  nor  is  any  rea- 
son seen  why  the. motion  for  a  new  trial  abould 
bave  been  allowed.  Judgment  affirmed. 


KX>MBERO  et  al.  t.  FAULKNER.  iSor 
preme  Conrt  of  Kansas.  Feb.  10^  1906.)  Ei^ 
ror  from  District  Court.  Uarshall  County. 
Action  by  Frank  J.  Faulkner  agaiuat  Eric 
Blomberg  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 
Isaac  A.  Rigby,  for  plaiutiffa  in  error.  E.  A. 
Berry  and  Gregg  &  Gregg,  for  defendant  in 
error. 

PER  CURIAM.  The  plaintiffs  tn  error  prose- 
cute this  proceeding  to  reverse  an  order  of  the 
district  court  refnnnc  to  open  up  the  oise  in 
whicb  a  judgmott  bad  been  randoad  against 


them,  Uiat  they  mli^t  have  anotber  opportunity 
to  make  a  defense  therein.  The  action  was  on 
a  promissory  note  bearing  the  signatuie  of 
hoxn  of  the  defendants.  Summras  was  proiH 
erly  served  upon  both,  and  they  appeared  and 
participated  in  tbe  trial.  The  judgment  was 
rendered  May  7,  1903,  and  the  application  to 
have  it  set  aside  was  filed  October  o,  VJOi. 
The  application  states  no  defense  to  the  action. 
It  states  no  facts  why  tbe  court  should  open 
the  case  and  permit  the  defendants  to  relitigiite 
the  Questions.  Tbe  order  of  the  court  denying 
the  application  of  tbe  plalntiffa  bi  error  is 
afflrmeo. 


BORDERS  T.  CARROLL.  (Supreme  Court 
of  Kansas.  March  10.  1900.)  Efror  from 
District  Court,  Sumner  County;  C.  L.  Swartt, 
Judge.  Action  hy  A.  Carroll  against  F.  M. 
Borders,  administrator  of  John  T.  Stewart. 
Judgment  for  plalotifF,  and  defendant  brings 
error.  Reversed  Ed.  T.  Hackney  and  h.os 
Harris,  for  plaintiff  in  error.  W.  W.  Schwinn, 
for  defendant  in  error. 

PER  CURIAM.  This  Is  one  of  several  ac- 
tions oririnattng  in  the  purchase  of  stock  In  the 
Wellington  NaUonal  Bank  by  John  T.  Stewart 
while  he  was  the  president  and  manager  of  tbe 
bank.  The  sellers  of  the  stock  In  each  case 
claimed  that  Stewart,  while  president  and  in  tbe 
actual  management  of  the  bank,  fraudulently 
manipulated  tbe  assets  and  the  books  of  the 
bank  so  as  to  cause  the  stock  to  appear  to  be 
of  much  leas  tlian  its  actual  value,  for  tbe  pur- 
pose of  deceiving  the  stockholders  and  Indue- 
Log  them  to  sell  their  stock  to  him  for  a  sum 
greatly  less  than  lu  true  value.  The  plaintiffs 
in  each  of  tbe  acticma  sought  to  recover  from 
Stewart  the  difleremw  between  what  they  re- 
ceived for  tbe  stock  sold  to  him  and  its  actual 
value  when  sold.  In  this  action,  as  In  the 
others,  the  plaintiff  recovered  judsmenL  The 
defendant  brings  the  case  here,  allegiDg  that  tbe 
court  erred  In  including  certain  Items  in  its  com- 
putation In  determining  the  value  of  the  stork  at 
the  time  of  tbe  sale.  In  the  case  of  Stewart  v. 
Smith  (No.  14383)  82  Pac  482,  these  precise 
questions  were  involved,  and  it  was  held  that 
aucb  Items  should  not  have  been  included  in  mak- 
ing the  estimate.  For  further  facts  of  this  case, 
see  Stewart  v.  Smith,  supra.  In  addition  it  Is 
now  contended  by  the  defendant  in  error  that  be 
was  entitled  to  punitive  damages  on  account  of 
tbe  fraud  of  Stewart,  and,  if  it  should  be  held 
that  the  items  referred  to  should  not  have  been 
hicluded  in  estimating  the  value  of  the  stock 
when  Stewart  purchased,  that,  inasmuch  as 
plaintiff  was  entitled  to  punitive  damages,  the 
amount  allowed  by  tbe  court  in  excess  of  the  ac- 
tual value  of  the  stock  should  be  allowed  to 
stand  as  such  damages.  The  action  was  brought 
to  recover  the  difference  between  what  plaintiff 
received  and  the  actual  value  of  the  stock,  which 
is  alleged  to  have  been  worth  $400  per  share. 
Tbe  objectionable  items  were  included  for  the 
purpose  of  fixing  tbe  value  of  ^e  stock  when 
sold  and  not  as  punitive  damages.  There  was 
no  claim  for  punitive  damages,  and  the  court  did 
not  allow  any.  The  judgment  of  the  court  Is  re- 
versed, on  the  authority  of  Stewart  v.  Smith, 
supra,  and  tbe  cause  remanded. 

CITY  OF  HUMBOLT  t.  DICKINSON. 
(Supreme  Court  of  Kansas.  Jan.  6.  1906.) 
Error  from  District  Court,  Allen  County;  Oscar 
Fonst,  Judge.  Action  by  Lillian  Dlckinur 
avQnst  the  dtj  of  Hombolt.  Judgmoit  t» 
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plaintiff,  anrl  defendant  brings  error.  Affirmed. 
La  Vergne  Orton,  O.  A.  Amos,  TraTla  Morae, 
and  W.  A.  Chognill,  for  plaintiff  in  error. 
Ewing,  Qard  &  Oard,  for  defendant  in  error. 

PER  CURIAM.  The  peUtion  of  Lillian 
Dickinson  stated  a  cause  of  action  against  the 
of  Hnmbolt  for  Injariea  resulting  from  a 
defective  sidewalk.  There  is  nothing  material 
In  objections  to  mlings  of  the  court  on  the 
admission  of  testimony.  The  evidence  safficient- 
It  inatalns  the  findings  of  the  jury  that  the 
<ntT  was  negligent  in  the  maintenance  of  the 
walk-  The  alleged  n^ligence  involved  to  some 
extent  the  defect  in  the  board  walk,  the  de- 
clivity from  that  to  the  stone  apon- which  the 
plaintiff  stepped  and  the  Instability  of  the  atone. 
The  findings  show  the  extent  to  which  each 
«)ntributed  to  the  injnry,  and  also  that  it 
did  not  occur  throngh  the  fault  of  Mrs.  Dickin- 
aon.  That  the  city  had  at  least  constructive 
notice  of  the  defect  in  the  walk  is  well  shown, 
end  no  difficulty  ia  found  in  harmonising  the 
findings  of  the  jury  with  each  other  and  with 
the  general  verdict  The  case  appears  to  have 
been  fairly  submitted  to  the  Jury,  and  no  ma- 
terial errors  fn  the  proceeding!  are  discovered; 
and  hence  the  Jn^ment  will  be  affirmed. 

CITY  OF  LIBERTT  v.  BUNDT  et  al.  (Sn- 
preme  Court  of  Kansas.  March  10, 1906.)  Ap- 
peal from  District  Court,  Montgomery  County ; 
Thos.  3.  Flannclly.  Judge.  H.  N.  Bandy  and 
John  Hilt  were  convicted  of  violating  a  dtr 
ordinance,  and  appeal.  Reversed.  Dooley  & 
Keith,  for  appellants.  A.  L.  Billings,  for  ap- 
pellee. 

PER  CURIAM.  This  Is  an  appeal  from  a 
conviction  under  a  city  ordinance,  the  validity 
of  which  is  assailed  under  the  rale  announced 
in  Re  Van  Tnyl,  81  Pac.  181.  The  city  has 
filed  no  brief,  fi'om  which  fact  we  assume 
that  it  is  admitted  that  the  ordinance  is  void 
under  that  decision.  The  judgment  appealed 
from  is  therefore  reversed. 


CREAMERY  PACKAGE  MFG.  CO.  v. 
PEl'ERS.  (Supreme  Court  of  Kansas.  Jan. 
6,  1906.)  Error  from  District  Court  Wyan- 
dotte County;  X  McCabe  Moore,  Judge.  Ac- 
tion by  George  Peters  aniinst  the  Creamery 
Package  Manufacturing  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. McAnany  &  Alden,  for  plaintiff  in 
error.  Getty,  Hutchtngs  ft  Dean,  for  defend- 
ant in  error. 

PER  CURIAM.  The  questions  presented  In 
this  case  have  so  often  been  discussed  and 
decided  by  this  court  that  little  could  well  be 
added  by  an  extended  dissertation  upon  tbem. 
The  first  objection  is  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  evidence  of  the 
plaintiff  below.  We  think  there  is  abundant 
evidence  to  justify  the  submission  of  the  case 
to  the  jury.  (2)  The  plaintiff  in  error  says  that 
the  court  errc^  in  refusing  ten  Instructions 
asked  by  it.  It  sets  out  none  of  them.  See 
rale  10.  The  plaintiff  complains  of  ten  in- 
stractlons  given  by  the  court  on  its  own  mo- 
tion. It  sets  out  two  of  these,  and  we  think 
there  is  no  error  In  them.  (4)  That  the  court 
erred  in  overruling  the  motion  for  a  new  trial 
by  reason  of  the  misconduct  of  counsel  for 
plaintiff  below.  It  is  true  counsel  did  in  a 
measure  apparuitly  attempt  to  override  the 
rulings  of  the  court,  did  make  an  improper 
statement,  and  did  not  accord  to  his  opponent 
all  the  courtesies  the  ethics  of  the  profession 
require;  bnt  there  was  some  excuse  for  this, 
and  the  error*  of  counsel  were  so  tar  corrected 
by  the  court  and  by  the  voluntary  withdrawal 
of  the  unwarranted  remark  by  the  counsel  him- 
self that  we  are  unable  to  conclude  that  any 
prejudice  to  the  rights  of  plaintiff  in  error  re- 


salted.  We  find  no  prejndldal  error  In  th« 
admisdon  or  rejection  of  evidence.  There 
seems  to  have  been  a  fair  trial,  and  the  judg- 
ment for  a  reasonable  amount  is  well  support- 
ed by  the  evidence.  The  judgment  is  affirmed. 


HARRIS  V.  GIBSON  et  aL  (Supreme  Court 
of  Kansas.  March  10,  1906.)  Error  from  Dis- 
trict Court,  Douglas  County;  C  A.  Smart, 
Judge.  Action  by  Lee  H.  Harris  against  Wil- 
liam Gibson  and  others.  Judgment  for  defmd- 
ants.  and  plaintiff  brings  error.  Affirmed.  R. 
E.  Melvin,  for  plaintiff  in  error.  Bishop  ft 
Mitchell,  for  defendants  In  error. 

PER  CURIAM.  This  action  was  bronght  la 
the  district  court  of  Douglas  county  by  tin 
plaintiff  in  error  against  the  defendanta  in  er- 
ror for  the  dissolution  of  the  copartnership  and 
for  an  accounting  between  the  partners,  con- 
sisting of  the  plaintiff  and  defendants.  The 
pleadings  in  evidence  show  that  on  or  nrior  to 
the  6tb  day  of  May,  1902,  the  partnership  con- 
sisted of  the  plaintiff,  the  defendant  William 
Gibson,  and  his  son  Lncien  Gibson ;  and  the 
court  finds  that  on  said  day  said  copartnership 
was  dissolved,  and  that  afaortiy  thereafter  Lucien 
Gibson  died,  his  only  heira  Iwinghis  widow  and 
minor  son,  defendants  with  William  Gibson 
in  thia  action.  The  court  also  finds,  in  sub- 
stance, that  an  accounting  was  had  between 
the  parties,  plaintiff  and  defendants.  At  least 
it  muat  be  said  that  the  findings  of  the  court 
of  the  amount  of  property  owned  by  the 
partnership  and  the  amount  of  indebtedness 
against  the  partnership  and  that  each  partner 
had  withdrawn  his  entire  capital  invested  tha«- 
in,  with  the  order  of  the  court  appointing  a  re- 
ceiver, the  sale  of  all  the  partnership  property 
by  the  receiver  under  the  orders  of  the  court,  ttie 
confirmation  of  such  sale,  and  the  application 
of  the  proceeds  to  the  payment  of  the  debts, 
amounted  to  an  accounting  and  settlement  of 
the  partnership  estate.  While  there  is  a  ran* 
flict  In  the  evidence,  th«*e  Is  certainly  snffldent 
evidence  to  sustain  the  findings  and  the  judg- 
ment of  the  court,  and  we  cannot  weigh  the 
evidence  here.  The  Jadgment  of  the  district 
coort  is  aJBrmed. 


SHATTUCK  V.  BEILKNAP  SAVINGS 
BANK  et  al.  {Supreme  Court  of  Kansas. 
Feb.  10,  1906.)  Error  from  XMstrict  Conrt, 
Harvey  County ;  P.  J.  Galle,  Judge.  Action  by 
Sarah  O.  Shattuck  against  the  Belknap  Sav- 
ings Bank  and  others.  Judgment  for  defmd- 
ants,  and  plaintiff  brings  error.  Affirmed.  8. 
W.  Btaattack,  Jr.,  for  plaintiff  in  error.  WUt- 
comb  ft  Hamilton,  for  defendants  in  error. 

PER  CURIAM.  On  the  authority  of  Ketoo 
V.  Norton,  65  Kan.  778,  70  Pac  S»0,  93  Am. 
St.  Rep.  308,  and  Henthorn  v.  Security  Com- 
pany, 70  Kan.   ,  79  Pac.  653,  this  case  is 

affirmed.  Under  the  uncontroverted  facts,  the 
only  legal  right,  if  any,  the  plaintiff  has  In  the 
land  in  question,  is  to  redeem  and  have  an 
accounting  for  rents. 


VOLLE  et  al.  v.  COOK  et  al.  (Snpreme 
Conrt  of  Kansas.  March  10,  1906.)  Error 
from  District  Court,  Marshall  Conn^;  Sam 
Kimble,  Judge.  Action  between  Art  Voile  and 
A.  D.  Mayo  and  Patrick  Cook  and  Bridget 
Cook.  From  the  Judgment  Voile  and  Mayo 
bring  error.  Affirmed.  R.  P.  Evans  and  W. 
S.  Glass,  for  plaintiffs  in  error.  W.  W.  Red- 
mond, for  defendanta  In  error. 

PER  CURIAM.  The  action  of  the  district 
court  from  which  this  proceedins  In  emr 
arises  related  to  a  boundary  whidi  it  waa  claim- 
ed had  been  fixed  by  parol  and  acquiesced  In  ao 
as  to  bind  the  partiea  and  their  subsequent 
grantees.  The  only  question  la  If  the  evia«ice 
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Bnpports  th«  jndgmoit  of  the  trial  court.  A 

carefnl  canvaKs  of  the  record  leads  to  the  con- 
dasion  that  the  erldence  is  sofBcient  fat  that 
piirpoae,  and  the  jadsineiit  la  afflrmed. 

BARKER,  Appellaiit,  t.  BARKER,  ReBpond- 
«Dt.  (No.  1.745.)  (Supreme  Court  of  Montana. 
June  12,  1905.)  Appeal  from  District  Court, 
Cascade  Conntr ;  J.  B.  Leslie,  Judge.  On  mo- 
tion to  dismiss  appeal.  Fletcher  Maddox  and 
H.  G.  Mclntire,  for  appellant.  T.  B.  Brady 
and  Wm.  6.  Downing,  for  respondent. 

PER  CURIAM.  Upon  motion  of  appellant 
thla  appeal  li  by  the  conrt  diamiBaed. 


CLARK,  Appellant,  r.  WALL  et  al.,  Re- 

3 indents.  (No.  2,14iB.>  ^upreme  Conrt  of 
ontana.  Jan.  8,  1906.)   Original.  Injunction 

Sending  appeal  J.  I4.  Winee,  for  appellant, 
as.  B.  Hnrray  and  McBride  ft  McBride,  for 
respondents. 

PER  CURIAM.  Appellant's  motion  for  an 
injunction  pending  appeal  herein  la  hereby 
granted,  ana  an  injunction  ordered  iHued  up- 
on the  filing  and  approval  of  a  good  and  suf- 
ficient andertaktng  in  the  sum  of  $6,000,  con- 
ditioned according  to  law,  said  undertaking  to 
be  appTored  by  the  clerb  of  this  court  upon 
motion  of  respondents,  injunction  granted 
mbon  was  dlssolTod  on  January  23, 1906. 


In  re  CLARKE'S  ESTATE.  (No.  SL128.) 
(Supreme  Court  of  Montana.  Feb.  16,  1905.) 
Appeal  from  District  Conrt,  Lewis  and  Clarke 
Coun^ ;  J.  M.  Clements,  Judge.  On  motion  to 
diamisa  appeal.  Caipenter,  Day  ft  Carpenter, 
for  appallant  Walsh  ft  Newman,  for  respond- 
ent 

PER  CURIAM.  The  motion  to  dismiss  the 
appeal  herein  la  hereby  aostalned,  and  the  ap- 
peal diamissed.  * 


DE  WITT  Appellant  T.  MORASE,  Respond- 
ent. (No.  1,943.)  (Supreme  Court  of  Montana. 
Sept.  28,  1904.)  Appeal  from  District  Court, 
Fer^B  Conuty;  E.  K.  Cheadle,  Jndge.  On 
motion  to  dismiBB  appeal.  Cort  &  Worden,  for 
Appellant  R.  Von  Tobel,  for  respondent 

PER  CURIAM.  Upon  motion  of  the  re- 
epondeat  ftteln,  the  appeal  la  bareby  examined. 


FINLBN,  Appellant,  v.  HBINZB  et  al.,  Re- 
spondents. (No.  2,068J  (Supreme  Court  of 
Montana.  Jan.  W,  ISOffj  Original.  Injunc- 
tion pending  appeaL  A.  X  Shores,  for  appel- 
lant 

PEIR  CURIAM.  Appellant's  application  for 
an  lajnnetion  pending  appeal  is  hereby  denied. 


FREEMAN,  Appellant,  v.  EDELMUTH.  Re- 

Sondent  (No.  2465.)  (Supreme  (>>nrt  of 
ontana.  Feb.  16,  1905.)  Appeal  from  Dis- 
trict Court  Carbon  Conntr;  Frank  Henry, 
Jndge.  On  motion  to  dismisa  appeal.  Albert 
I.  Loeb,  for  appellant  George  W.  Pierson  and 
Wallace  ft  Donnelly,  for  respondent. 

PER  CURIAM.  The  motion  to  dismiss  the 
appeal  herein  la  hereby  sustained,  and  the  ap- 
peal dismissed;  and  It  Is  further  ordered  that 
the  order  of  supersedeas  heretofore  issued  here- 
in be,  and  the  same  la,  hereby  vacated  and  set 
aside. 


GALLATIN  LIGHT,  POWER  ft  RT.  CO., 
Appdlant,  V.  CITY  OF  BOZEMAN,  et  nl.,  Jlc- 
spondenta.  (No.  2,092.)  (Supreme  Conrt  of 
Montana.  March  24, 1906.)  Appeal  from  Dis- 


trict Court  Gallatin  Gonnty ;  W.  R.  C  Stewart 
Jndge.  Hartman  ft  Hartman,  for  appellant. 
John  A.  Luce,  for  respondents. 

PER  CURIAM.  Upon  motion  of  counsel  for 
respective  parties,  this  eanae  la  hereby  dla- 
missed  as  settled. 


HENNESSY  MERCANTILE  CX>.,  Respond- 
ent. V.  KALOUSEK  et  al.,  Appellanta.  (No. 
2.122.)  (Supreme  (Tourt  of  Montana.  Dec.  1, 
19CM.)  Appeal  from  District  Court  Silver  Bow 
County.  On  motion  to  dismiss  appeal.  0.  M. 
Parr,  for  appellanta.  M.  J.  Cbvanaugh,  for 
re^ndent 

PER  CURIAM.  Upon  motion  of  respondent 
herdn,  this  appeal  la  dismissed. 

In  re  HERRON.  (No.  2,197.)  (Supreme 
Court  of  Montana.  April  24,  1005.)  OriginaL 
Application  for  writ  of  mandate  dhrected  to 
John  W.  Tattan,  Judge  of  the  district  court  of 
Yall^  county,  commanding  said  Judge  tc 
enter  petitioner  Herroo'a  name  as  counsel  for 
one  Malcolm,  charged  with  the  crime  of  mnr* 
der.  Walah  ft  Newman  and  Henry  N.  Blake, 
for  relator.  A.  J.  Oalen,  Atty.  Gen.,  fw  re- 
spondent 

PER  CURIAM.  The  relator's  peUtlon  for  a 
writ  of  mandamus  herein,  set  for  hearing  this 
day,  was,  after  the  Introduction  of  testimony 
by  the  relator,  argued  by  counsel  (or  the  re* 
Bpectlve  parties,  and  upon  due  conrideratlon 
the  said  application  Is  denied,  and  the  proceed- 
ings are  hereby  dismissed. 


HTNESj  Respondent  t.  BARNES,  Consta- 
ble, Appellant  (No.  2,()75.)  (Supreme  (Dourt  of 
Montana.  Sept  80,  1904.)  Appeal  from  Dis- 
trict Court,  Oranlta  County;  welling  Napton, 
Jndg&  On  motion  to  dlsinliis  appeal.  D.  M. 
Durfee  and  J.  Shull,  for  appellant  Qto.  A. 
Maywood,  for  respondent. 

PER  CURIAM.  Upon  motion  of  the  reapcmd* 
ent  h«rein,  thla  aK>«U  la  herald  dismissed. 

KEHOB,  Appellant  v.  KBHOE  et  al.,  Re- 
»>ondents.  (Suprone  Court  of  Montana.  May 
5,  1906.)  Appeal  from  District  Court  Sliver 
Bow  County;  E.  W.  Harney,  Judge.  C.  M. 
Parr,  for  appellant. 

PER  (7URIAM.  The  appellant  and  respond- 
ents having  failed  to  file  their  briefs  bereiu, 
it  is  now  here  ordered  and  adjudged  that  the 
order  of  the  court  below,  made  and  entered  on 
the  25th  day  of  May,  IdM,  be,  and  the  aama  tic 
hereby  afflrmed  at  the  cost  9t  appellant 


LOVE,  Appellant  v.  FLAHIVB  et  al.,  Re- 
spondents. (No.  2,007.)  (Supreme  Court  of 
Montana.  Dec.  6,  Iwi.)  Appeal  from  Dis- 
trict Court  Missoula  County;  F.  0.  Webster. 
Jndge.  On  motion  to  dismiss  appeal.  Toole 
&  Bach,  for  appelant  Woody  ft  Woody,  and 
B.  E.  Herahey,  for  reapondrats. 

PER  (7URIAM.  Upon  motion  of  the  appel- 
lant, the  appeal  herein  is .  dismissed  wiuiout 
prejudice. 


LTNCH,  Reapondeut  v.  HBRRIG,  Atnel- 
lant  (No.  2,065.)  (Supreme  Oinrt  of  Mon- 
tana. Sept  28,  1904.)  Appeal  from  Diatrict 
Ck)urt  FUthead  0>unty;  D.  F.  Smith,  Judge. 
On  motion  to  dinnlss  appeal  from  order  deny< 
Ing  new  trial.  S.  M.  Logan,  for  appellant. 
Noffsinger  &  Folsom,  for  respondent 

PER  CURIAM.  Upon  motion  of  respondent 
herein,  the  appeal  from  the  ordw  den^ng  the 
motion  for  a  new  trial  ia  hereby  dlsmlsaidi 
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MACKEL.  AppeHnnt,  t.  BAKTLETT,  Re- 
Bpondent.  (No.  1.9S0.)  (Supreme  Court  of 
Moutana.  Nov.  23.  IIKM.)  Appeal  from  Dis- 
trict Conrt,  arWer  Bow  Ooimty;  William  Clnn- 
ry.  Judge.  On  motioo  to  dif^miss  appeal.  Peter 
Br(>en  and  John  A.  Sbelton,  for  eppellaiit. 
John  J.  McHattoD,  for  reapondent. 

PER  CURIAM.  Upon  motion  of  tbe  re- 
apondent herdn,  this  appeal  la  heraby  dia- 
DoleBed. 


^lArKEL.  Appellant  t.  XORTHERN  PAC, 
RT.  CO.,  Respondent.  (No.  2,121.)  (Supreme 
Court  of  Montana.  Jan.  31.  1905.)  Appeal 
from  DiRtiict  Court,  SUTer  Bow  County;  R 
W.  Harney,  Judjre.  On  motion  to  dismiss  ap- 
peal.  Mnrkel  &  Meyer,  for  appellaut. 

PER  CURIAM.  Upon  motion  of  the  appel- 
lant, ttiia  appeal  la  hereby  diamiraed,  wlwrnt 
coata  to  tither  party. 


MAURY.  RespODdent,  t.  FARTSS,  Appellant 
(So.  1.08G.)  (Supreme  Court  of  Montana. 
Ortober  15,  iWi.)  Appeal  from  Diatrict  Court 
Silver  Bow  County;  William  Clancy,  Judge. 
Or  motion  to  disiroiss  appeaL  Thomas  J. 
Walker,  Geo.  P.  Sbelton,  and  J.  J.  McHatton, 
for  appellant.   J.   E.   Healy,  for  respondent 

PER  CURIAM.  This  appeal  la  hereby  dla- 
mlsaed,  aa  per  atlpulBtioD  of  counsel  for  ro- 
■pective  partlea. 


NICHOLS  et  al..  Appellants,  MAHER, 
Treasurer,  Respondent  (No.  2,00(1.)  (Supreme 
Court  of  Montana.  Dec.  19.  Im4.)  Appeal 
from  Diatrict  Court  Sliver  Row  County ; 
E.  W.  Harney,  Judge.  On  motion  to  dtfimfsa 
appeal.  B.  M.  r^amb,  C.  F.  Kelley.  B.  B. 
Booth,  and  Kirk  &  Clinton,  for  appellants. 

PER  CURIAM.  Upon  motion  of  the  appel* 
lanta.  the  appeal  herein  is  hereby  diamissed. 

In  re  NI8SLER.  (No.  2.174.)  (Supreme 
Court  of  MoDtana.  Feb.  28,  1905.)  Original. 
Apj^icatloD  to  prohibit  Hon.  Michael  Donlan, 
a  judge  of  the  district  court  of  Silver  Bow 
county,  from  bearioR  and  considering  certain 
matters.   M.  J,  Cavanaugb,  for  relator. 

PER  CURIAM:  Relator's  application  for  a 
writ  of  prohibition  herein  is  hereby  denied. 

PERHAM,  Appellant  t.  SMITH  et  aL,  Ee- 
■pondenta.  (No.  2.183.)  (Supreme  Court  of 
Montana.  April  17,  190.^.)  Appeal  from  Dis- 
trict Court  Silver  Bow  County:  E.  W.  Harney, 
Judge.  On  motion  to  dismiss  appeal  from  judg- 
ment KIcBride  &  McBride  and  J.  Bruce  Kre- 
mer.  for  appellant  Robert  B.  Smith,  for 
respondents. 

PER  CURIAM.  Respondent's  motioo  to  dis- 
miss the  appeal  from  the  judgment  herein  is 
aortained,  and  the  appeal  from  the  judgment 
hereby  diamissed. 

RICHARDS.  Respondent,  t.  JONES,  Appel- 
lant. (No.  2,100.)  (Supreme  Court  of  Mon- 
tana. Dec.  6,  lfl04.)  Appeal  from  Diatrict 
Conrt.  Choteau  County;  John  W.  Tattan,  Judge. 
On  motion  to  dismiss  appeal.  Walsh  &  New- 
man, for  appellant 

PER  CURIAM.  Upon  motion  of  the  appd* 
lant  hoelnt  ^Is  m>peal  la  dismiaaed. 

STATE.  Respondent.  ELSNER,  Appel- 
lant (No.  2,148.)  Supreme  Court  of  Mon- 
tana. June  14,  19(kS.)  Appeal  from  Diittrlct 
Oourt  Silm  Bow  County ;  John  B.  McClemaii* 


Judge.  On  moti<Hi  to  dlnniss  appeal  tor  fail- 
ure to  file  brief.  A.  J.  Oalen,  Atty.  Gea^  for 
the  Sute. 

PER  CURIAM.  The  respondent's  motioo 
to  dismiss  the  appeal  herein  ia  granted,  and  cbe 
appeal  is  hereby  oiamissad. 

STATE  ex  rel.  BAUM  t.  SECOND  JUDI- 
CIAL DIST.  COURT  OF  MONTANA  et  at 
(No.  2.205.)  (Supreme  Court  of  Montana. 
May  1,  1905.)  Original.  Application  for  writ 
of  review.   Maury  &  Hogevoll,  for  relator. 

PER  CURIAM  Relator's  appUcation  tor  a 
writ  of  rsrlew  la  hereby  denied. 


STATE  ex  rel.  BORDEAUX  t.  DISTRICTT 
COURT  OP  SECOND  JUDICIAL  DIST-  IN 
AND  FOR  SILVER  BOW  COUNTY  etaL,  Re- 
Bpondenta.  (Na  2.11fl.)  (Supreme  Court  of 
Montana.  Oct.  22,  1904.)  Original.  Injane- 
tlon.  B.  S.  Threaher,  O.  F.  Kelley,  and  Peter 
Breen,  for  relator. 

PER  CURIAM.  Relator'a  application  for  a 
writ  of  injunction  herein  la  hereby  denied. 


STATE  ex  reL  CALKINS  t.  SECOND  JU- 
DICIAL DIST.  COURT  et  al.  (No.  2,170.) 
(Snpreme  Court  of  Montana.  Feb.  16,  190Ql) 
Originnl.  Application  for  writ  of  supervisory 
control.   Davies  &  Hasklns,  for  relator. 

PER  CURIAM.  Relator'a  appUcation  for  a 
writ  of  auperriaory  control  h«^n  ia  hereby  de- 
nied. 


STATE  ex  rel.  DALY  t.  SECOND  JUDI- 
CIAL DIST.  COURT  OF  SILVER  BOW 
COUNTY  et  al.  (No.  2.141.)  (Supreme  Conrt 
of  Montana.  April  20,  1W5.)  Original.  Ap- 
plication for  writ  of  prohibition.  Argued  and 
subnlitted  upon  demurrer  December  24,  19&4. 
Demurrer  ovmnled.  J.  Brace  Kremer,  for 
relator.  T.  J.  Walah.  for  respondenta. 

PER  CURIAM.  The  foregt^  Mnae  ia  here- 
by diamissed  for  want  of  prosecntion. 

STATE  ex  rel.  DONLAN  t.  SECOND  JU- 
DICIAL DIST.  COURT  et  al.  (Nos.  2.138. 
2,130.)  (Supreme  Court  of  Montana.  April 
20.  1905.)  Original.  Applications  for  writs  of 
prohibition.  Argued  and  submitted  upon  de- 
murrers December  24,  1904.  Demurrers  over- 
ruled. Geo.  F.  Sbelton,  Bernard  Noon,  and 
C.  F.  Kelley.  tor  relator.  T.  J.  Walah,  fin-  re- 
apondents. 

PER  CURIAM.  The  foregdng  causes  are 
hereby  dlamteaed  f6r  want  of  prosecution. 

STATE  ex  rel.  DONOVAN  v.  DISTRICT 
COURT  OF  FIRST  JUDICIAL  DIST.  IN 
AND  FOR  LEWIS  AND  CLARKE  COUNTY. 
Respondent  (No.  2,063.)  (Supreme  Conrt  of 
Montana.  June  24,  1904.)  Original.  Certio- 
rari and  mandamus.  James  Donovan,  Atty. 
Gen.,  pro  ae. 

PER  CURIAM.  The  rriator'a  application 
for  a  writ  of  review  and  mandate  Is  hereby  de- 
nied, and  proceeding  dismissed. 


STATE  ex  rel.  DONOVAN.  Atty.  Gen.,  r. 
INTERNATIONAL  HARVESTER  CO.  OF 
AMERICA.  SAME  v.  CUDAHY  PACKING 
CO.  SAME  V.  ARMOUR  PACKING  CO. 
SAME  V.  HAMMOND  PACKING  CO.  OF 
CHICAGO.  SAME  v,  HAMMOND  PACK- 
ING CO.  OF  PUERTO  COLO.  SAME  v. 
SWIFT  &  CO.  OF  CHICAGO.  (Nos.  2.129. 
2,132-2.i;ta.)  (Supreme  Court  of  MonUoa. 
Dec.  24,  1004.)  OriglnaL  ApikUcatlons  for  in- 
junction. Jamea  Donovan.  Atty.  0«l»  nm  aa. 
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T.  J.  Walsh,  B.  B.  SnrUnv.  J.  O.  HcMath^ana 
M.  R.  Gunn,  for  respondent  International  Har* 
Tenter  Co.  of  Amolca.  M.  8.  Gnnii,  tar  other 
respondents. 

PER  CURIAM.  These  cansea  haTlns  been 
heretofore  nrgned  and  submitted  upon  demor- 
rers,  it  is  hereby  ordered  and  adjudged  that 
the  demarrera  herein  be,  and  they  are,  hereby 
sustained,  and  the  proceedings  dismissed. 

STATE  ex  rel.  HARRINGTON  DIS- 
TRICT COURT  OF  SECOND  JUDICIAL 
DIST.  et  al.  (No.  2,203J  (Supreme  Court  of 
Montana.  May  1,  1905.)  Original.  Applica- 
tion for  writ  of  prohibition  to  restrain  re- 
spondents  from  proceeding  further  in  a  cause 
entitled  Calkina  t.  Harrington,  pending  in  the 
district  court  of  Silver  Bow  county,  .^aury 
&  HogevoII.  for  relator. 

PER  CURIAM.  Relator's  application  for  a 
writ  of  prohibition  la  hereby  denied. 

STATE  ex  rel.  HENNESST  v.  DISTRICr 
COURT  OP  SECOND  JUDICIAL  DIST.  IN 
AND  FOR  SILVER  BOW  COUNTY  et  al. 
(No.  2,107.)  (Supreme  Court  of  Montana. 
Sept  24,  1904.)  Original.  Superrlsorr  con- 
trol.  B.  S.  Thresher,  for  relator. 

PER  CURIAM.  Relator's  application  for  a 
writ  of  superrisory  control  herein  Is  hereby  de- 
nied. 


STATE  ex  rel.  NEVIN  v.  SECOND  JUDI- 
CIAL DIST.  COURT  OF  SILVER  BOW 
COUNTY  et  al.  (No.  2,140.)  (Supreme  Court 
of  Montana.  April  20,  1905.)  Original.  Ap- 
plication for  wtit  of  prohibition.  Argued  and 
submitted  upon  demurrer  December  24,  1904. 
Demurrer  OTermled.  J.  Bnioe  Kremer.  for 
relator.  T.  J.  Walsh,  for  respondents. 

PER  CURIAM.  The  foregoing  cause  is  here- 
by dismissed  tor  want  ot  iwosecutlon. 


STATE  ex  rel.  STRUTCBL  v.  DISTRICT 
COURT  OP  SECOND  JUDICIAL  DIST.  et  al. 
(No.  2.212.)  (Supreme  Court  of  Montana. 
June  6,  1905.)  Original.  Application  for  writ 
of  supervision  control.  John  Lindsay  and 
James  H.  Baldwin,  for  relator. 

PER  CURIAM.  The  relator's  petition  for 
writ  of  supmrlsoiy  control  herein  Is  herriv 
denied. 


STATE  ex  rel.  WORTMAN  v.  SECOND 
JUDICIAL  DIST.  COURT  IN  AND  FOR 
SILVER  BOW  COUNTY  et  al.  (No.  2,087.) 
(Supreme  Court  of  Montana.  July  11,  1004.) 
Origitiat.  Supervisory  control.  Ki»  ft  Otinton, 
for  relator. 

PER  CURIAM.  Relator^s  application  for  a 
writ  of  sapervisoiy  control,  or  some  other  ap- 
propriate writ  herein,  is  hereby  denied. 


FIRST  NAT.  BANK  OF  ROFF,  IND.  T., 
V.  SMITH.  (Supreme  Court  of  Oklahoma. 
Sept.  7.  1905.)  Error  from  District  Court, 
Noble  County  ;  before  Justice  Bayard  T,  Hainer. 
Action  the  First  National  Banlt  of  Roff,  Ind. 
T.,  against  C.  A.  Smith.  Judgment  for  de- 
fendant, and  plaintifE  brings  error.  Dismissed. 
Rehearing  denied  January  10.  1906.  J.  R. 
Scott  and  H.  A.  Smith,  for  plaintiff  in  error. 
Doyle  ft  Cress,  for  defendant  In  error. 

PER  CURIAM.  The  petition  in  error  was 
filed  in  the  court  on  December  13.  1904.  By 
rule  6  (82  Pac.  xiil),  appellants  are  required  to 
Ble  briefs  within  40  days  after  the  filint:  of 
tiw  oaae^nada  and  petitum  in  error.  On  April 


5,  1905,  no  briefs  haring  been  Sled  by  appel- 
lant, the  appellee  filed  a  motion  to  dismiss  the 
appeal  for  failure  to  file  briefs.  On  April  6, 
1905,  the  appellant  filed  an  application  to  be 
permitted  to  file  briefs  out  of  time.  We  have 
examined  the  showing  made  by  the  respective 
parties  and  are  of  the  opinion  that  the  appeal 
should  be  dismissed.  There  was  a  part  of  the 
time  in  which  the  counsel  for  plaintiff  was  sick 
and  could  not  prepare  the  briefs  for  his  client: 
but  there  was  plenty  of  time  which  counsel 
could  have  employed  in  that  work,  and  the  only 
reason  he  assigned  for  not  doing  so  was  the 
press  of  business.  This  court  has  repeatedly 
held  that  press  of  business  is  not  a  sufficient 
excuse  for  such  failure.  The  appeal  Is  hereby 
dismissed,  at  the  cost  of  appellant.  All  of  the 
Justices  concurring,  except  IIAINER,  J.*  who 
presided  at  the  trial  below,  not  sitting. 


BRILL  V.  HAYFORD.  (Supreme  Court  ot 
Washington.  Jan.  20,  1906.)  Appeal  from 
Superior  Court,  Spokane  County;  Henry  h. 
Kennan,  Judge.  Action  by  George  F.  Brill,  Jr., 
against  Eugene  Hayford.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 
James  Dawson,  for  appellant  T.  D.  Rockwell, 
for  respondent. 

PER  CURIAM.  The  appellant  entered  into 
a  written  agreement  with  the  respoudent,  in 
which  he  adcnowledged  receipt  of  the  sum  of 
(5  as  i>art  payment  of  the  purchase  price  of  two 
certain  lots  situated  in  the  city  of  Spokane,  and 
agreed  to  convey  the  lota  by  warranty  deed  to 
such  person  as  tlie  respondent  should  direct  on 
the  payment  of  the  further  sum  of  f246,  if 
paid  within  six  months  from  the  date  of  the  ex- 
ecution of  the  agreemenL  Before  the  expira- 
tion of  time  fixed  in  the  agreement  the  respond- 
ent tendered  the  balance  remaining  due  on  the 
contract  and  demanded  a  deed  of  the  property 
to  himself.  The  appellant  refused  to  execute 
the  deed,  and  this  action  was  brought  to  com- 
pel him  to  do  so.  Judgment  went  for  the  re- 
spondent, and  this  appeal  Is  taken  therefrom. 
The  appellant  defended  the  action  on  the  ground 
of  fraud  and  misrepresents tion.  He  contended 
that  the  respondent  bad  been  for  some  time 
prior  to  the  execution  of  the  agreement  his 
agent  for  the  sale  of  the  property,  and  had  as 
such  agent  acquired  information  concerning  the 
proper^  and  ita  surroundings  which  he  pur- 
posely and  fraudnently  concealed  from  the  ap- 
pellant, and  that  the  appellant  by  reason  of 
sudi  fraudulent  concealment  was  induced  to 
enter  into  a  contract  for  the  sale  of  the  property 
at  less  than  its  actual  value,  and  a  contract  he 
would  not  have  entered  into  had  the  respondent 
dealt  fairly  vridi  him.  The  case  was  tried  out 
on  this  issue,  and  mnch  testimony  introduced  on 
each  side.  The  evidence  of  ue  parties  is 
squarely  In  conflict,  and  we  are  unable  to  say 
after  Ita  careful  perusal  that  it  does  not  pre- 
ponderate in  favor  of  fh«  respondent  ^e  jad^ 
meot  is  affirmed. 


HARRIS  et  al.,  v.  ClfT  OP  TACOMA.  (Su- 
preme Court  of  Washington.  Jan.  9.  1900.) 
Appeal  from  Superior  Court,  Pierce  County; 
Thad  Huston,  Judge.  Action  by  W.  H.  Harris 
and  another  against  the  cltr  of  Tacoma.  From 
a  Judgment  for  defendant,  plaintlffB  appeal.  Re- 
versed. Emmett  N.  Parker,  and  W.  H.  Harris, 
for  appellante.  O.  G.  Ellis,  J.  J.  Anderson,  and 
B.  E.  Evans,  for  resitondent 

PER  CURIAM.  This  case  was  submitted 
with  the  case  ot  Harris  v.  City  of  Tacoma.  81 
Pac  691,  under  a  stipulation  that  the  same 
disposition  should  be  made  of  It  as  the  court 
should  make  of  that  case.  Pursuant  to  the  stip- 
ulation, therefore,  It  Is  ordered  that  the  judg- 
ment appealed  from  be  reversed,  and  the  cause 
remanded,  with  instmctimis  to  rainstata  tha 
appeaL 


Bn  ov  Cum  is  Vol.  8& 


Digitized  by 


Google 


Digilized  by 


Google 


INDEX. 


ABANDONMENT. 

Of  homestead,  aee  "Homestead,"  i  2. 
Of  huBband,  aee  "Hasband  and  Wife,"  S  1. 
Of  office  ox  eojutable.  we  "Sherilb  and  Con- 
■tablea,"  |  1. 

ABATEMENT. 

Of  Dulaance,  aee  "Nuisance,"  H  1,  2- 

ABATEMENT  AND  REVIVAL 

Election  of  remedy,  see  "Election  of  Remedies. " 
Judgment  as  bar  to  anotlier  action,  see  "Jadf- 
ment,"  I  8. 

Bight  of  action  by  or  acalnat  pmonal  reimsen- 
tative,  see  "Bzecatora  and  Admlnistratots," 

la 

t  1.  Truasfoy  «r  AovolvtioB  of  tittoi 
risht,  tatorost,  or  UablUty. 
*Where  a  miit  was  brotvbt  bj  a  guardian 
and  pendinc  the  action  the  wards  became  of 
«Lge,  tb.e  gnardlan  was  properly  dischargedt 
and  reriver  was  neither  necessary  nor  proper.^ — 
Shattuck  T.  Wolf  (Kan.)  1098. 

Where  a  guardian  snea  to  foreclose  in  Us 
name  and  pending  foredosnre  the  wards  be- 
■come  of  age,  a  proceeding  to  substitute  the 
wards  as  plaintiffs  was  properly  instituted 
by  motion. — Shattack  t.  Wolf  (Kan.)  1096. 

\7here,  in  proceeding  to  substitute  wards  for 
a  guardian  in  foreclosure  on  the  wards  be- 
coming of  age,  the  guardian  waived  all  ob- 
jections to  the  form,  he  Is  conclnded  by  the 
result,  except  for  trial  errors  reviewable  as 
In  other  dTil  cases^-Shattm^  t.  WoU  (Kan.) 
1098. 


ABBREVIATIONS. 


See  'Wamesi" 


ABSENCE. 


Buqiaision  of  ninnlng  of  statute  of  llmltatloii, 
see  "Limitation  of  Actknu."  |  SL 

ABUTTINe  OWNERS. 

Asseasmmts  for  expenses  of  public  impTove- 
ments,  see  "Municipal  Corporations,"  |  0. 

CSompensation  for  taking  of  or  Injnry  to  lands 
or  easements  for  pnuic  use,  see  "Eminent 
Domain,"  S  2. 

Bights  In  streets  In  dtie^  see  Honidpal  Cor- 
porations," I  9l 

ACCEPTANCE. 

Of  bin  of  ezehange,  see  "Bills  and  Notes,"  |  1. 
Of  dedicaticm,  see  *^>edication."  1 1. 
Of  offer  or  proposal,  see  ''Ciontracta' 
Of  gift,  see  "Gifto,"  |  1. 


I  1. 


ACCESSION. 

Bee  *VaTlg8lde  Wateors,"  i  L 

•  FalJit  aamatatod. 


ACCIDENT. 

Accident  insnrance,  see  "Insurance." 

ACCOMPLICES. 

Testimony,  see  "Criminal  Law,"  8  4. 

ACCORD  AND  SATISFACTION. 

Bee  "Gompromise  and  Battlement" ;  Novation" ; 
"Payment" 

ACCOUNT. 

Aoeonnting  by  assignee  for  benefit  of  credit- 
ors,  see  "Assignments  tar  Benefit  of  Credit- 
on,"  I  8. 

Accounting  by  executor  or  administrator,  see 
"Bzeeaton  and  Administrators^"  i  9. 


See 


ACCRETION. 

'Navigable  Waters,"  |  1. 


ACCRUAL 

in.  see  "Limits 

ACKNOWLEDGMENT. 


Of  right  of  action,  see  "Limitation  of  Actions," 
I  2. 


Of  indebtedness  barred  by  limitation,  see  "Limi- 
tation of  Actions."  I  8. 

Of  mortgage,  see  "Mortgages,"  |  1. 

Operation  and  effect  of  admixalons  as  evidence, 
see  "Bvidence,"  S  4. 

Operation  and  effect  of  admis^ns  as  sround 
of  estoppel,  see  "Estoppel,"  |  L 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Accrual,  see  "Limitation  of  Actions,"  |  2. 
Accrual  of  action  for  nnlaw^  detainer  of 

homestead  entry,  see  "Pnblle  lands,"  |  & 
Bar  by  former  adJnOcation,  aee  "Jndgmoit," 

I  & 

Commencement  within  period  of  limitation,  see 
"Limitation  of  Actions,"  S  2. 

Counterdaim,  see  "Set-Off  and  Counterclaim.** 

Election  of  remedy,  see  "Election  of  Remedies." 

Jurisdictim  of  ooiuts,  see  "Courts." 

Limitation  statute,  see  *nJimltation  of  Ac- 
tions." 

Set-off,  see  "Bet-Off  and  Conuterclaim." 

AettonM  between  parttee  in  portfcuZor  rtUcMons. 
See  "Master  and  Servant,"  SI  1.  8. 
Co-sureties,  see  "Principal  and  Surety,"  {  2. 
Co-tenants,  aee  "Partition/'  (  1. 
Husband  and  wife,  see  "Divorce." 
Joint  debtors,  see  "Contribution." 

Aettont  by  or  aoainst  parUauiar  olasses  of 
parties. 

See  "Brokers,"  |  2;  "Carriers."  H  1>  2;  "Cor- 
porations," 8S  4,  A ;  "Bzeentori  and  Admin- 
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btratoTB."   8;  "Guardian  and  Ward"  |  2; 

*'Htuband  and  wife,"  {  2;  "Officen,**  f  3; 

"Sberiffi  and  Constables,"  8  S. 
Banks,  aee  "Banki  and  Banking,"  |  1. 
Foreign  corporations,  see  "Corporations,"  |  6. 
Materialmen,  see  "Mechanics'  Liens,"  |  2. 
Stockholders,  see  "Corporations,"  }  2. 
Tenants  In  common,  see  "Tenancy  In  Conuntm,** 

I  1- 

Tnuteea,  see  'T^nsts,"  ft  4. 

AeUant  retattng  to  particular  rpedet  Qfjmrperty 
orestotet. 

See  "Eaaements."  |  1;  "Municipal  Coipora- 
tlon«,"|ia 

ParttotUar  causes  or  grtnmd*  qf  aaUm. 

See  "Assault  and  Battery."  S  1;  "Bills  and 
NotM,"  I  6;  '•ConapiracTt"  1  1;  "Contribu- 
tion"; ''insurance,"  H  12,  IS;  "Ubel  and 
Slander,"  I  S;  "Negligence"  |  4;  "Nai- 
■ance,"  IS  1.  2  ;  "Rewards"  ;  '^Trespass." 

Bonds  for  materials,  see  "Mechanics'  Liens," 
«  2. 

Breach  of  contract,  see  "Oontracta,"  |  4; 

"Vendor  and  Purchaser,"  |  5. 
Breach  of  warranty,  see   S^es,"  |  0. 
Compensation  of  broker,  see  "Brokers,"  |  2. 
Conversion  of  personalty  to  sheriff,  see  "Sbwifis 

and  Constables."  i  3. 
Diversion  of  water,  see  "Waters  and  Water 

Courses."  t  4. 
Ejection  of  passenger,  see  "Carriers."  I  2. 
Soecntor's  bond,  see  "Ezecators  and  Admin- 

Isttvtors,"  I  11. 
Injuries  caused  by  defective  highways,  see  "Mu- 

nicipal  Corporations,"  |  10. 
Injuriee  from  flowag^  see  "Waters  and  Water 

Courses,"  i  3. 
Loss  of  goods,  see  "Carriers,**  I  1. 
Merchandise  furnished  wife,  see  "Husband  and 

Wife,"  i  2. 

Note  given  for  loan  of  coounanity  money,  see 
"Husband  and  Wife,"  IS. 

Pereonal  injuries,  see  Carriers,"  |  2;  "E3ec- 
tricity";  '^'Master  and  Servant,"  |  8;  "Ball- 
roads,"  I  S. 

Price  of  goods,  see  "Sales,"  i  4, 

Reeovery  of  assessment  for  public  improve* 
ment,  see  "Municipal  Corporations,"  f  7. 

Recovery  of  goods  delivered  by  seller,  see 
"Sales,"  i  4. 

Services,  see  "Master  and  Servant,"  {  1. 

Supply  of  water  to  private  consumer,  see 
''Waters  and  Water  Courses,"  I  4. 

Wag«>t  see  "Master  and  Servant,"  |  1. 

Pmtloular/onnf  q^ocHon. 
'Haectment" ;  "Replevin" ;  "Trespass,"  S  1- 
PairtUsiitarformMiif9peelal  rtU/tf. 

See  "Divorce":  "Injunction" ;  "Partition,"  f 
1 ;  "Quieting  l^tle'' ;  "Specific  Performance." 

Abatement  of  nuisance^  see  "Nuisance,"  S  1. 

Admeasurement  or  assignment  of  dower,  see 
"Dower,"  I  1. 

Alim(my,  see  "Divorce,"  8  4w 

Cancellation  of  conveyance  on  exchange  of  prop- 
erty,  see  "Exchange  of  Property.''^ 

Cancellation  of  written  instrument,  see  "Can- 
cellaticm  of  Instruments." 

Confirmation  of  tax  title,  see  "Taxation,"  I  7. 

Determination  and  establishment  of  mining 
rights,  see  "Mines  and  Minerals,"  S 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Tttl&" 

Bnfoicament  of  agricnltnral  lien,  see  "Agricul- 
ture." 

Enforcement  <tf  stockholdv*!  liability,  aee  "Cor- 
porations." %  2. 

Entbrcement  or  foreclosure  of  lien,  see  "Me- 
chanics' Liens,"  |  3. 


Establishment  and  enforcement  of  tmst,  see 

"Trusts."  {  4. 
Establishment  of  wUl.  see  "Wills."  S  2. 
Foreclosure  of  mortgages,  see  'X^hattel  Mtvt- 

gages,"  8  S. 
Recovery  of  office,  see  "Officers,"  I  2. 
Redemption  from  foredosure,  see  "'Mortgagee." 

8  e. 

Reformation  of  written  instrument,  see  "Ref- 
ormation of  Instruments." 

Removal  of  cloud  on  title,  see  "Quieting  Title." 

Setting  aside  fraudulent  convince,  see  "Frsnd. 
ulent  Conveyances,"  8  2. 

Setting  aside  wiU,  see  "WiUs,**  |  2. 

Trial  of  tax  title,  see  "TaxaHon,"  9  T. 

ParticuioT  proceeding  in  actions. 

See  "Appearance"  ;  "Continuance"  ;  "Costs"  : 
"Damages"  :  "D^ositlons" ;  "DIanlssal  and 
Nonsuit" :  '•Evidence" ;  ''Execution"  ;  "Jode- 
ment";  "Judicial  Sales":  "Jury";  "Limi- 
tation of  Actions" ;  "Motions"  ;  "Parties"  ; 
"Pleading" ;  "Process" ;  "Reference" ;  •'Trial" : 
"Venue."^ 

Default,  see  "Judgment,"  |  2. 

Nonsuit,  aee  "Trial,"  8  4. 

Notice  of  action,  see  "Process."  8  2. 

Offer  of  judgment,  see  "'Judgment,"  8  1. 

Verdict,  see^'TrU,"  |  6. 

Particular  itMtdlet    orincldent  to  oeHons. 

See  "Attachment";  "OamvAment";  "Injunc- 
tion"; "ReceiTHS." 

Stay  of  proceedings,  ses  "Arocal  and  Error," 
i  8. 

Prooeedtfifft  In  «rere(te  of  speefoliurbdletlons 

Criminal  prosecutions,  see  "Criminal  Law." 
Suite  in  equity,  see  "Equity." 
Suits  in  justices'  courts,  see  '•Justices  at  the 
Peaoer  I  2. 

AetHew  oTpnwMcHnffs. 

See  "Appeal  and  Error";  "Certiorari**:  "Ez- 
oeptions,  Bill  of":  "Judgment,"  I  5;  "jnsticw 
of  the  Peace,"  8  S;  "New  Trlal''^;  '^Review." 

8  1.   Katnre  ud  fona. 

A  procectiiug  under  Pen.  Code,  88  758,  760. 
7G2,  763,  767,  769,  770,  relating  to  accnaacions 
against  municipal  offices,  held  criminal  in  its 
nature. — Coffey  v.  Superior  Court  of  Sacra- 
mento County  (Oal.  App.)  580. 

8  S<    Joinder,    sp21ttla«,  sosaolldatloa, 
sad  ssTeranoe. 

•Under  Rev.  Bt  1887.  8  4169.  plainUff  may 
unite  several  causes  of  action  in  the  same 
complaint  when  they  belong  to  one  only  of  the 
classes  enumerated  in  said  section. — Kruger 
V.  St.  Joe  Lumber  Co.  (Idaha)  6^ 

*Cause8  of  action  in  order  to  be  joined  under 
Rev.  St.  1887,  I  4169,  must  affect  all  of  the 
parties  to  the  action. — Kruger  t.  St  Joe  Lum- 
ber Co.  (Idaho)  695. 

ACTION  ON  THE  CAS& 

See  "Trespass.**  |  1. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  Jurisdiction  of  equity,  see  "Cancella- 
tion of  Instrumente,"  8  1;  "Equity,"  8  1; 
^'Injunction,"  8  1;  "Specific  Performance,'* 

ADJOINING  LANDOWNERS. 

See  "Boundaries.** 
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Bvldencc  held  insuffident  to  sastafn  a  bill  to 
restrain  defendant  from  erecting  a  fence  across 
a  Um  between  adjolniiu:  proper^  on  the  ground 
tluit  it  was  erected  nuuiciooily. — ^Mets  v.  Ti^ 

ney  (N.  M.)  78a 

*Pnrp08e  of  erection  of  fences  by  a  landowner 
held  immaterial  on  the  question  of  his  liability 
to  an  adjoining  owner. — Anthony  Wilkinson 
live  Stodi  Co.  T.  Mcllquam  (Wyo.)  864. 

An  owner  of  land  has  absolute  dominion  over 
his  own  lands,  and  may  make  any  legitimate 
nse  of  them,  regardless  of  resulting  injury  to 
adjoining  landowners. — Anthony  Wilkinson 
live  Stock  Co.  T.  McIlQuam  (Wyo.)  864. 

ADJUDICATION. 

Of  eonrta  in  general,  see  ''Conrts.'*  I  1. 
Operaticm  and  effect  of  former  adjoalcadMi,  see 
^■Jadgment."  IS  8,  9. 

ADMEASUREMENT. 

Of  dower,  see  'Dower,"  |  1. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 
Of  property  by  receiver,  see  "Receivers,"  }  1. 
Of  trust  ]^pert7>  see  "Tmsts,"  8  8. 

ADMIRALTY. 

See  "Shipping." 

ADMISSIONS. 

As  evidence  in  civil  action,  see  "EMdence,"  |  4. 
As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  4. 
Judgment  on,  see  "Judgment."  S  1. 

ADULTERY. 

Bet  Tewdness.** 

f<aect  o[  auultery  of  plaintiff  on  right  to  cna- 
todr  of  diUd.  see  "Divorce,"  |  6. 

ADVANCEMENTS. 

See  'DawNDt  and  Distribation,"  i  2, 

ADVERSE  CLAIM. 

To  real  property,  see  ''Quieting  THtle." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions.** 
Of  mortgagee  as  bar  to  mctUm  to  redeem,  see 
"Mortgages,"  S  6- 

I  1.   Nature  and  reqvlaitea. 

Continuity  of  adverse  possession  held  not  In- 
terrupted by  conveyance  of  land.— Botsfin^  v. 
Eyraud  (CaL  Sup.)  1008. 

Code  Civ.  Proc.  g  323.  subd.  2,  providing  that 
land  shsll  be  deemed  adversely  posnessed  wlien 
protected  by  a  substantial  inciosure,  con- 
strued.—Botsford  V.  Eyraud  (Cal.  Sup.)  1008. 

Defendants  held  to  have  been  in  such  ad- 
verse possession  of  land  as  to  bar  an  action  to 
quiet  title  under  Code  Civ.  Pror.  fig  318,  810, 
823.— Botsford  v.  Eyraud  (Cal.  Bup.)  1008. 

Payment  of  taxes  by  certain  co-owners  of  a 
mining  claim  who  have  acquired  a  patent  there- 


to must  be  regarded  as  a  payment  for  the  other 
co-owners. — ^Ballard  v.  Golob  (Colo.)  376. 

Five-year  limitation  period,  prescribed  by 
Mills'  Ann.  St.  g  2023.  held  not  to  run  where 
taxes  have  not  been  paid  for  the  five-year  period 
hy  persons  having  or  claiming  tbe  property  un- 
der color  of  tide.— Ballard  v.  Oolob  (Colo.)  876. 

•Where  the  purchase  price  was -paid,  and  tbe 
purchaser  took  possession  under  instruments 
thought  sufficient  to  pass  title,  the  possession 
is  adverse,  although  It  should  thereafter  appear 
that  the  writings  did  not  amount  to  a  transfer 
of  title.— Fountain  v.  Lewiston  Nat  Bank 
(Idaho)  605. 

•An  entry  by  a  vendee  held  under  color  of 
title,  and  without  any  purpose  of  restoring 
possession  to  tbe  voitor,  and  sufileittDt  to  ini- 
tiate an  adverse  poaseMkm. — ^Fountain  v.  Iiewls- 
ton  Nat.  Bank  (Idaho)  605. 

♦Under  Rev.  St  1898,  g  2866,  defendant's 
claim  of  adverse  possession  to  land  in  conflict 
in  a  suit  to  determine  a  disputed  boundary 
line  AcM  unsustainable. — Crane  v.  Jndge  (Utah) 
566. 

•One  cannot  acotiire  title  by  adverse  posses- 
ion to  an  alley  held  by  a  municipality  for  pub- 
lic purposes.— Bapp  t.  Btratton  (Wash.)  182. 

ADVERTISEMENT. 

Publication  of  process,  see  "Frocesa,"  |  2. 

AFFIDAVITS. 

particular  proceedinfft  or  purpo$es. 
See  "Mandamus,"  g  8. 

In  sapmrt  of  claim  against  decedent's  estate, 
see   'Executors  and  Administrators,"  g  6. 

Motion  for  new  trial,  see  "Criminal  Law,"  I  7 : 
"New  Trial,"  g  a 

Opening  default,  see  "Judgment,"  g  2. 

To  recover  reward,  see  "Rewards." 

•The  words  "subscribed  and  sworn  to  before 
me,"  in  the  certificate  of  the  officer  before  whom 
an  affidavit  is  made,  are  a  sufficient  compliance 
with  Wilson's  Rev.  Ann.  Bt.  1903,  g  4317— 
Pallidy  v.  Beatty  (Okl.)  428. 

AFTER-ACQUIRED  PROPERTY. 

Covered  by  deed,  see  "Deeds,"  g  2. 

AGENCY. 

See  "Prindpal  and  Agmt" 

AGREEMENT. 

See  "ContraetiL'* 

AGRICULTURE. 

Inclusion  of  agricultural  land  in  municipality, 
see  "Municipal  Corporations,"  g  1. 

Irrigation,  see  "Waters  and  Water  Courses," 
8  4. 

Restraining  pasturing  of  animals,  see  '  Injunc- 
tion," J  8. 

Under  Bess,  Idtws  1003,  p.  94,  any  one  per- 
forming labor  in  the  production  of  a  crop  - 
may  have  a  lien  on  the  entire  crop. — Beckstead 
V.   Griffith   (Idaho)  764;   Hardwick  v.  Same 
(Idaho)  768. 

A  description  In  a  crop  lien  of  a  laborer, 
given  by  Sess.  Laws  100.3,  p.  iH,  held  not  void 
for  uncertainty. — Beckstead  v.  Griffith  (Idaho) 
T(U :  llanlwick  v.  Same  (Idaho)  768. 
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A  eotnplftlot  In  ui  action  to  enforce  a  farm 
laborer's  Uen  given  by  Sess.  Laws  1903,  p.  9<l, 
Md  to  atata  a  caosa  ot  action. — ^Beekstead  t. 
Griffitb  (Idaho)  764;  Hardwick  r.  Saow  Odabo) 
T^8» 


ALIENS. 


Bm  'Indiana.*' 


AUMONY. 

Bat  'DiTore^"  |  4. 

ALLOWANCE. 

To  snrrlTinc  wife,  husband,  or  dkUdren  of  de- 
eedoat.  Ma  "Bzacnton  and  AdmlnistcatMa," 


Of 


ALTERATION. 

.pUcal  or  political  dlrlsions, 
ools  and  School  tMstrlcta."  |  1. 


ALTERATION  OF  INSTRUMENTS. 

Baa  "Beformation  of  Instniments.'* 

AMENDMENT. 

Of  statnte,  aee  "Btatntea,"  |  4. 

Of  porMeuIor  Ugal  proeeedingt. 

See  **Exceptions,  BUI  of,"  |  2;  "Jadgment,"  | 

4;  "Parties,"  S  1;  "Pleading,''  8  6. 
Pleading  after  remaiid  by  ajqpellate  court,  see 

"Appeal  and  Error,"  i  2& 
Becord  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,-'^  |  11. 
Statement  on  a  motion  for  new  trial,  aee  "New 

Trial,"  I  a 

AMOUNT  IN  CONTROVERSY. 

Jarlsdictlonal  amount,  see  "Appeal  and  Error," 
13. 

ANCILURY  ADMINISTRATION. 

Bea  "EfancutOTB  and  Adminiatraton,"  |  10. 

ANIMALS. 

Inipoondiov  by  mualdpality,  see  "Municipal 
GorporatfoDS,"  S  8. 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," S  3. 

Paaturage  of  on  public  lands,  see  "Public 
Land?*  |  1. 

BaatEainlng  pasturing,  see  "Injunction,**  {  3. 

*Sess.  Laws  1885,  p.  220,  authorizing  recovery 
for  injuries  by  animals  breaking  through  law- 
ful feuce,  held  not  to  prevent  recovery  for  will- 
ful trespass  on  unincTosed  land. — ^Bell  t.  Qon- 
sales  (Colo.)  639. 

*Owner  ot  cattle  who  intrusts  the  poasesslon 
and  control  of  the  cattle  to  another  Md  not  lia< 
ble  for  the  acts  of  the  latter  in  turning  the  cat- 
tle onto  certain  land. — ^Mott  v.  Scott  (Colo.) 
779. 

The  feuce  law  of  18G8  (Gen.  St  1901,  c. 
40)  has  no  application  in  coandes  where  the 
herd  law  of  1872  (Laws  1872  p.  384,  c.  193) 
has  been  adopted. — ^Missouri  Pac.  By.  Co.  v. 
Olden   (Kan.)  25. 

The  herd  law  of  1872  (Law  1872,  p.  384. 
c.  193),  whore  adopted,  is  a  readoptlon  of  the 


common  law  as  to  trespassing  anlmata  as  it 
existed  prior  to  the  enactment  of  tbe  taace  law 
of  1868.— Missouri  Fw.  By.  Go.  T.  Olden 
(Kan.)  29. 

The  general  fence  law  of  1868  (GoL  8L 
1901,  c.  40)  relieved  the  owner  of  treqkaasdng 
animals  from  all  liabilities  for  damages  except 
trespasses  on  lands  inclosed  with  the  1^1 
fences— Btissoari  Pac.  By.  Co.  v.  Olden  (Kan.) 
2S. 

•One  has  no  right  to  drive  his  she^  npon  tbe 
private  lands  of  another,  althoogb  they  were 
nnindosed  and  may  contain  the  only  aTailable 
water  supply  in  th«  nelghbortiood. — Healy  y. 
Smith  (wyo.)  S88. 

ANNULMENT. 

Of  will,  H«  '^WiUs."  t  2. 

ANSWER. 

In  pleading,  see  "Pleading,**  {  & 

APPEAL  AND  ERROR. 

See  "Certiorari";  "Exceptions,  Bill  oT;  "New 

Trial" ;  "Bevlew." 
Appeal  as  constituting  appearance^  see  **Appear- 

ance." 

Appellate  jorisdicttcHi  of  particnlar  courts,  see 

^'Courts,'^  IS  4.  6. 
Corts,  see  "Costa,"  1  2. 

lietAw  in  particular  dvd  action*. 

See  "Divorce,**  |  4. 

lUviewinapectalvroodedings. 

Accountii^  by  executor  or  administrator,  see 
"Bxeentom  and  Administrators,"  |  9. 

Election  contest,  see  "Elections,"  |  6. 

VcT  Issuance  of  liquor  license,  see  "Intoxicating 
Liquors,"  $  1. 

Irrigation  ditch  proceedings,  see  "Waters  and 
VTater  Courses,**  i  4. 

Probate  proceedings,  see  "Wills."  fi  2. 

For  vacation  of  streets,  see  "Municipal  Corpo- 
rations," i  2. 

To  settle  bill  of  exceptions,  see  "Exceptions, 
Bill  of,"  I  2. 

Reviexo  of  criminal  prxmcutUm*. 

Bee  "Criminal  Law."  H  0-18. 

Revteio  of  vroceedinga  <xf  jtuUea  ef  the  pcooft 

See  "Justices  of  the  Peace,"  S  3. 

i  1.    Katore  and  form  of  remedy. 

An  order  refusing  to  settle  a  bill  of  exceptions 
is  not  appealable,  but  any  error  tharein  maf  be 
corrected  by  mandamus. — Miller  t.  American 
Cent.  Ins.  Co.  (Cal.  App.)  289. 

Under  Milla'  Ann.  Code,  S  38Sa,  the  Snprane 
(Toort  is  required,  when  it  would  have  jurisdic- 
tion On  error  of  a  cause  in  which  an  appeal 
has  been  successfully  attempted  to  be  taken,  to 
order  it  entered  as  pending  on  writ  of  error.— 
Roseberry  T.  Valley  Building  &  Loan  Ass'n 
(Colo.)  637. 

Under  Mills'  Ann.  Code,  S  388a,  a  Joint  appeal 
prosecuted  by  one  appellant  only  cannot  be  en- 
tered as  pending  on  writ  of  error. — Tanquary 
V.  Howard  (Colo.)  647. 

I  S.    Nrntwe  and  gronada  of  appellnta 

Jvrlsdletlon. 

'Parties  to  a  cause  cannotj  1^  waiver  or  con- 
sent, confer  appellate  jurisdiction. — ^WongSing 
V.  City  ot  Independence  (Or.)  387. 
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Consult  hj  way  of  itlpulatioii  of  eowHid, 
made  in  behalf  of  the  parties  to  an  action,  or 
otherwise,  cannot  confer  Jurisdiction  when  with- 
oot  it  there  would  have  been  none. — Anderson  t. 
H.  Halthusen  Mercantile  Co.  (Utah)  560. 

Const  art  5,  H  2,  18,  23,  held  to  allow  the 
Ijegialatore  to  deny  appeal  from  the  district 
court  In  a  special  or  summary  oroceediiig  un- 
known to  tbe  common  law. — Mau  t.  Stoner 
(Wro.)  218. 

{  3.  DeoisioBa  nTiewKMat 

A  provision  of  a  judgment  qnieting  title,  re- 

auiring  plaintiff  to  pay  fees  of  a  gnardian  ad 
tern,  Md  not  appealable,  under  Code  Civ.  Froc. 
{  939,  as  a  ntedal  order  made  after  Jadgment. — 
Aronaon  t.  hevlson  (CaL  Sop.)  154. 

The  Snpreme  Coart  held  without  jnrisdiction 
of  an  appeal  from  a  portion  of  a  judgment  in 
a  suit  to  quiet  title  taxing  against  plaintiff 
as  coats  and  expenses  an  amount  less  than  $300 
for  the  aerrlces  of  a  guardian  ad  litem. — 
Anmson  t.  Levison  (OaL  Supw)  164. 

In  an  action  against  a  railroad  company  for 
tbe  killing  of  horses,  findings  as  to  tbe  title  to 
the  land  adjacent  to  the  railroad  were  imma' 
terial,  and  the  appeal  held  not  within  the'  ja- 
risdicttou  of  the  appellate  court — Cox  t.  South- 
em  Pac.  B.  Co.  (Cal  App.)  290. 

*In  an  action  to  recover  (1,349,  where  de- 
fendant admits  that  there  ia  due  $1,000,  and 
tbe  verdict  is  for  $1,094.60,  the  amount  in 
controversy  on  appeal  by  defendant  is  $94.60, 
and  the  Supreme  Court  is  without  jDrlsdiction. 
— Fredonia  Gas  Co.  v.  Bailey  (Kan.)  982. 

•Where  the  court  on  motion  grants  a  new 
trial,  and  defendant  excepts,  be  may  either  ap- 
peal at  once,  or  after  second  trial,  if  the  judg- 
ment is  adverse,  appeal  from  the  final  judgment, 
and  include  an  assignment  that  the  court  erred 
In  granting  the  first  new  trial. — LlndermaD 
No£n  (C£l.)  796. 

An  action  to  recover  taxes  paid  on  a  section 
of  land  alleged  to  have  been  assessed  as  con- 
taining a  greater  number  of  acres  than  It  did 
in  fact  contain  held  not  to  involve  the  "legality" 
of  a  tax  within  Const  art  4,  {  4.  and  2 
Ballinger's  Ann.  Codes  &  St  S  4660.  authorizing 
appeals,  in  such  cases,  regardlow  of  tbe  amount 
involved. — Thomas  v.  Lincoln  County  (Wash.) 
1& 

Under  Const  art.  4,  S  4,  failure  to  award 
costs  to  a  gamlsbee,  although  he  be  entitled 
to  them,  held  not  to  give  him  tbe  right  of  ap- 
peal to  Snprone  Court — ^Durk  v.  Scully  (Wash.) 
436. 

TTnder  Const,  art  4,  8  4,  Supreme  Court  held 
without  jurisdiction  of  an  appeal  from  a  judg- 
ment in  gamislmient  proceedings  where  amount 
In  controversy  was  les«  than  ^00. — Durk  v. 
Scully  (Wash.)  426. 

An  order  striking  the  complaint  fnan  the 
jfiles,  as  containing  several  causes  of  action  not 
separately  stated,  held  not  final  and  appealable. 
— Vaktaren  Pub.  Co.  v.  Pacific  Tribune  Pub. 
Co.  (Wash.)  426. 

S  4.   Blckt  of  revlow. 

A  judgment  in  garniehment  proceedings  held 
not  a  judgment  ngainst  the  garnishee  from 
which  an  appeal  would  lie. — Durk  v.  Scully 
(Wash.)  426. 

I  5.    Presentatton   and   reserratioa  in 
lower  court  of  crounds  of  reTlew. 

The  objection  that  croas-com plaint  was  not 

{tropa-,  within  Code  Civ.  Proc.  S  442,  held  too 
ate  when  first  made  on  appeal. — ^Riverside 
Heights  Water  Co.  v.  Riverside  Trust  Co.  (Cal. 
Sup.)  1003. 


Appellant  htid  not  mtitled  to  review  by  rea- 
son of  his  failure  to  take  exception  and  embody 
the  same  in  the  bill  of  exceptions. — Axelscm  t. 
Anderson  (Colo.)  626. 

'Objections  to  oral  instructions  must  be  made 
in  the  lower  court — ^Axelson  v.  Anderson 
(Colo.)  626. 

'Objections  not  presented  or  urged  in  the 
trial  conrt  wiU  not  be  considered  on  appeal. — 
Burnett  v.  Doyle  (Colo.)  967. 

Issues  not  raised  by  the  pleadings  or  pre- 
sented to  tbe  trial  court  will  not  be  consider- 
ed on  appeal. — Miller  v.  Donovan  (Idaho)  608. 

The  failure  to  make  special  findings  in  addi- 
tion to  a  general  finding  to  cover  all  the  issues 
is  not  renewaUe  in  the  absence  of  a  request 
for  further  flndings.— EHse  t.  BVeeman  (Kan.) 
409. 

*Verdict  in  an  action  fOr  personal  injuries, 
where  defendant  pleads  settlement,  and  its  valid- 
ity was  tbe  only  question  submitted  to  the  jury, 
held  sufficient  on  appeal. — Kolleen  v.  Atchi- 
son, T.  &  S.  F.  By.  Co.  (Kan.)  990. 

An  assignment  of  error  that  the  court  ored 
in  not  setting  aside  the  judgment  cannot  be 
considered  where  no  motion  was  made  Jwhm. 
—McCarthy  v.  Bentley  (Okl.)  718. 

Where  an  action  has  been  tried,  and  the  ver- 
dict set  aside,  and  tbe  pleadings  amended,  and 
the  cause  retried,  resulting  in  jadgment  for 
plaintiff,  a  motion  for  new  trial,  not  referring 
to  errors  on  the  first  trial,  does  not  when  over* 
ruled,  reserve  any  questions  not  arising  on  tbe 
last  trial.— White  v.  Madison   (Okl.)  79& 

Where  plaintiff  and  Intervener,  In  a  suit  te 
quiet  title,  without  objection,  joined  issue  with 
defendant  both  in  their  pleadings  and  proof,  they 
could  not  complain  on  appeal  that  defendant  s 
counto^laim  included  a  greater  quantity  of  land 
than  that  described  In  the  MHnplaint. — Barren 
V.  Ralney  (Utah)  388. 

*Tbe  Supreme  Qourt  on  reviewing  a  judg- 
ment (or  plaintiff  Is  confined  to  the  theo^  of 
the  defense  presented^-^rane  t.  Judge  (Utah) 
566. 

•Parties  who  admit  a  fiict  In  their  pleadinis 
cannot  question  such  fact  on  appeal. — B<»ers  v. 
Ogden  Bldg.  &  Sav.  Ass*n  (Utah)  754;  IMver 
V.  Same,  Id. 

Where  the  scope  of  a  preliminary  Injunction 
was  not  objected  to  at  tbe  trial,  defendant  coiUd 
not  object  that  It  was  too  bread  on  appeal. — 
Qrantham  v.  Gibson  (Wasli.)  14. 

Where  no  objection  was  made  on  the  trial 
to  the  want  of  a  party,  it  cannot  be  first  urged 
on  appeal. — Cramw  v.  Hunkres  (Wyo.)  374. 

{  6.  Parties. 

•Parties  shown  by  the  record  to  have  made 
default  in  the  trial  court  are  not  necessan 
partlee  to  an  appeoJ^-^iijreiBen  t.  Lewis 
(Kan.)  28. 

I  7*  Bovvlsites    and    proeeediBss  for 
transfer  of  oamse. 

Under  Code  Civ.  Proc.  i  939,  subd.  1,  an 
appeal  from  a  jadgment  taken  more  than  six 
months  after  its  entry  must  be  dismissed. — 
Robinson  v.  Eberhart  (Cal.  Sup.)  462;  Litland 
V.  Same  (Cal.  Sup.)  455. 

An  appeal  from  a  judgment  not  taken  within 
six  months  after  the  entry  of  the  jadgment 
held  ineffectual. — County  Bank  of  Sui  Lnlt 
Obispo  V.  Jack  (Cal.  Sup.)  705. 

*An  appeal  from  a  judgment  not  taken  with- 
in six  months  after  its  rendition  will  be  dis- 
missed.— Calkins  v.  Howard  (Cal.  App.)  280. 
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*Under  Code  Civ.  Proc.  I  939,  mbd.  8,  an 
appeal  from  an  order  grantioK  or  refusing  a 
new  trial  must  be  taken  within  60  days  to 
confer  jurisdiction  on  the  appellate  court. — 
Walbridge  t.  Couains  (Cal.  App.)  462. 

Under  Mills'  Ann.  Code,  f  38S,  the  prayer  for 
an  appeal  must  be  made  within  five  days  after 
the  Juagment  or  decree  ia  rendered. — BaseberiT 
V.  Valley  Bniiding  ft  Loan  Ass'n  (Colo.)  637. 

Mills'  Ann.  Code,  |  400,  being  is  substance 
the  same  as  Sess.  Iaws  1879,  p.  227,  {  30,  does 
not  affect  the  rule  that  a  joint  appeal  must  be 
grasecated  by  alL — ^Tangnary  t.  Howard  (Colo.) 

The  filing  and  service  of  a  notice  of  appeal 
within  the  time  required  by  law  Is  essential 
to  c-Iotbe  the  Supreme  Court  with  jurisdiction 
to  adjudicate  whatever  questions  are  proiwrly 
raised  by  the  appeal. — ^Anderson  v.  H.  Halthu- 
nea  Mercantile  Co.  (Utah) 

Under  Rev.  St.  1808.  3301.  3329,  the  time 
In  which  to  appeal  cannot  be  extended  by  stipu- 
lation.— Anderson  v.  H.  Halthusen  Mercantile 
Co.  (Utah)  560. 

A  bond  held  an  appeal  and  not  a  supersedeas 
bond. — Douglas  v.  Badger  State  Mine  (Wash.) 
178 ;  Same  v.  La  Rica  Consolidated  (Wash.)  182. 

*The  filing  of  a  notice  of  appeal  and  then 
serving  it,  instead  of  first  serving  it  and  then 
filing  it,  as  provided  by  Ballioger's  Ann.  Codes 
ft  St.  S  6G06,  held  to  ^ive  the  appellate  court 
Jurisdiction,  especially  in  view  of  Resa.  Laws 
18JM>.  p.  79.  c.  49.— Lawyer  Land  Co.  v.  Steel 
(Wash.)  896. 

I  8.    Bnpwsedeu  or  star  of  prooeedincs. 

Bond  On  appeal  hdd  not  enforceable  pending 
writ  of  error  superseding  the  judgment  appeal- 
ed frwn.— Giles  v.  De  Cow  (O>lo.)  638. 

Order  of  court  fixing  amount  of  appeal  and 
supersedeas  bond  held  not  necessary  to  its 
validity.— Barton  v.  Wicklxer  (Warii.)  812L 

i  9.    Record  and  proeeedlncs  not  In  roe- 
ord. 

The  time  for  filing  transcript  on  appeal  b^na 
to  run  from  filing  or  entry  of  order  drying  a 
new  trial.— Bell  t.  Staacke  (Cal.  Sup.)  245. 

Under  Sap.  Ct  Rule  2  (78  Pac.  vii),  the  time 
for  filing  a  transcript  on  appeal  from  a  judgment 
in  a  case  where  a  motion  for  a  new  trial  is 
made  begins  to  run  from  the  date  of  the  filing 
of  the  order  denying  or  dismissing  the  motion 
for  a  new  trial.— Bell  v.  Staacke  (Cal.  Sup.)  245. 

A  letter  written  by  the  judge  to  appellant's 
counsel,  scacing  the  grounds  of  an  order  for 
new  tnal,  fteld  not  part  of  the  record  on  ap- 
peal.— Weisser  v.  Southern  Pac  Ry.  Co.  (CaL 
Sap.)  4S9. 

A  motion  to  dismiss  the  action  and  quash 
the  attachment  and  levy  therein  based  on  affi- 
davits and  files  and  records  hetd  not  a  part  of 
the  record  under  Mills'  Ann.  Code,  f  S87,  in  the 
absence  of  a  bill  of  exceptioni. — Bverett  v.  Wil- 
son (Colo.)  211. 

The  validity  of  an  order  requiring  defendant 
to  sue  cannot  be  assoiled  in  the  absence  of  a 
bill  of  exceptions  containing  impeaching  evi- 
dence, where  the  record  proper  does  not  contra- 
dict.—Everett  V.  Wilson  (Colo.)  211. 

A  ruling  on  a  motion  to  quash  a  writ  of  at- 
tachmrat  and  the  certificate  of  levy  cannot  be 
reviewed  in  the  absence  of  bill  of  exceptions. — 
Bverett  v.  Wilson  (Colo.)  211. 

•Errors  apparent  on  the  record  may  be  re- 
viewed, though  there  is  no  bill  of  exceptions, 
and  no  exception  was  saved. — Elliott  t.  Elliott 
(Colo.)  630. 


•Motions  and  die  rulings  thereon  can  only 
be  presented  for  review  by  incorporation  into 
a  bill  of  exceptions  or  case-made. — McCarthy  v. 
Bentley  (Okl.)  713. 

•Under  St.  1893.  S9  4443,  4444.  there  mnst  be 
filed  with  the  petition  in  error  a  transcript  of 
the  proceedings  in  the  court  below  or  a  case- 
made.— WilUatnMm  V.  Williamson  (OkL)  71& 

A  Joomal  entry,  as  shown  by  the  record, 
that  to  the  order  and  ruling  of  the  court  and 
sustaining  said  demurrer  the  plaintiff  at  the 
time  excepted,  is  sufficient  to  save  the  errors 
complained  of. — ^Williamson  v.  Williamaoa  (Okl.) 

7ia 

The  written  opinion  of  a  trial  judge  affords 
no  evidence  that  the  recitals  therein  contain*^ 
are  true  or  are  sustained  by  the  proof. — Grand 
Central  Mln.  Co.  v.  Mammoth  Min.  Go.  (Utah) 

648. 

The  certification  of  a  statement  of  facta  by 
a  judge  in  his  own  county,  the  cause  having 
been  tried  by  him  in  another  county,  held  prop- 
er, under  Ballinger's  Ann.  Codes  ft  St  {  0(X>S 
and  Sess.  Laws  1901.  p.  77,  C.  57,  {  2. — Downs 
Farmers'  Warehouse  Ass'n  t.  Pioneer  Mat.  Ins. 
Ass'n  (Wash.)  428. 

Under  Ballinger's  Ann.  Codes  ft  St.  t  50G1. 
certain  testimony  taken  before  commissioners,  bnc 

not  reported  by  tlicm,  held  not  a  part  of  the 
record,  unless  made  so  by  bill  of  exceptions  or 
BtatemeEi  of  facts.— Richardson  v.  Steiner 
(Wash.)  1027. 

S  lO.  —  Oomtonts*  iMafcing,  and  sattle- 
nent  of  aaae  ow  statammt  of 
faota* 

Where  no  definite  time  had  been  fixed  for 
settling  and  signing  a  case-made,  when  the 
trial  judge's  term  of  office  expired  he  lost  ju- 
risdiction.— State  V.  Lewis  (Kan.)  619. 

•The  rules  of  the  Supreme  Cburt  do  not  re- 
quire tliat  a  case-made  shall  be  indexed,  but 
that  counsel  shall  number  the  pages  of  the 
petition  in  error  and  record  before  filing  the 
same.— Williamson  v.  Williamson  (Okl.)  718. 

B.  ft  C.  Comp.  S  827,  relative  to  identification 
of  evidence  in  equity  cases,  held  not  manda- 
tory, and  while  motion  to  strike  evidence  not 
properly  identified  from  transcript  would  be 
grauted,  appellant  would  be  allowed  to  apply 
for  proper  certificate  of  Identification. — Hume 
v.  Burns  (Or.)  391. 

1 11.  — •  Defoets,  objootlons,  nmend- 
momt,  and  oonootlom. 

Consideration  of  motion  to  strike  stipnlation 
from  transcript  postponed  ontll  final  hearing. — 
Hume  V.  Bums  (Or.)  391. 

Motion  to  strike  certain  evidence  from  tran- 
script left  undetermined  until  hearing  npon  the 
merits. — Hume  v.  Burns  (Or.)  891. 

•Where  a  bill  of  exceptions  is  signed  and  filed, 
the  court  in  which  it  was  made,  and  not  the 
Supreme  (jonrt^  has  power  to  correct  or  amend 
it.— Callahan  t.  B.  O.  HoatA  ft  Co.  (Wyo.)  372. 

•On  an  application  to  strike  a  bill  of  excep- 
tions and  dismiss  the  proceedings  in  error,  a  re- 
quest of  plaintiff  in  error  to  withdraw  the  bill 
for  correction  held  not  allowable. — Callahan  t. 
E.  O.  Houck  ft  Co,  (Wyo.)  872. 

S 18.  Qnostiona  pnsamted  fox  m- 
tIow. 

Failure  of  record  to  show  the  facta  upon 
which  certain  orders  of  the  lower  court  were 
based  held  aoflScient  reason  for  declining  to 
interfere. — Axelson  v.  Anderson  (Colo.)  626. 

Error  in  trying  title  held  not  reviewable  in 
the  absence  of  the  pleadings. — ^Axelson  t.  An- 
derson (Colo.)  026. 
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*BIiTor  In  overruling  a  demurrer  to  a  connter- 
Glaim  Acid  not  reviewable  in  the  abseoce  of 
the  entire  pleadinga. — Axelson  t.  Anderson 
(Colo.)  628. 

'Error  In  rendering  Judgment  held  not  re- 
Tiewable  in  the  absence  ot  eridence. — ^Axelson  v. 
Anderson  (Colo.)  62a 

*A  finding  of  the  referee  cannot  be  reviewed 
In  the  absence  of  a  part  of  the  evidence. — 
Poole  V.  Poindexter  (Kan.)  126. 

AssifnimentB  of  error  which  Decessitate  a  re- 
tIow  of  the  eridence  will  not  be  considered,  un- 
less the  record  afflrmativelr  showe  all  the  evi- 
dence.— Garretson  v.  Witherspoon  (Okl.)  415. 

Where  an  objection  is  made  to  the  introduc- 
tion of  evidence  and  ta  sustained,  so  much  of 
the  evidence  as  may  be  necessary  to  show  error 
must  be  set  ap  in  the  record. — <)'Eeefe  t.  Dil- 
lenbecli  (Okl.)  G40. 

Where  the  record  proper  shows  that  all  the 
evidence  is  not  incorporated  therein,  aaslgninents 
of  error  arising  on  the  evidence  will  not  be  con- 
8ida«d.— Reee  v.  Oraj  (Okl.)  719. 

A  statement  in  a  certificate  of  the  clerk  of 
the  court  that  the  record  contains  all  the  evi- 
dence is  not  8uiGd«it  to  show  anch  fact. — 
Hanover  State  Bank  v.  Henke  (Okl.)  926. 

•Where  a  record  on  appeal  does  not  show 
that  it  contains  all  the  evidence,  no  error  aris- 
ing on  the  evidence  can  be  reviewed. — Hanover 
Bute  Bank  v.  Henke  (Okl.)  926. 

•A  bill  of  exceptions,  failing  to  recite  that  It 
contained  all  the  evidence.  Held  insufficient  to 
justify  a  review  of  any  errors  denending  on  the 
Bnfflciency  of  the  evidence. — Callahan  t.  B.  O. 
Honck  ft  Co.  (Wyo.)  872. 

f  13.  Asaienment  of  errors. 

Where  appellant  was  entitled  to  a  review  of 
questions  raised  by  assignments  that  the  evi' 
dence  was  insufficient  to  sustain  the  findings 
under  other  exceptions,  it  was  immaterial  that 
such  asaignmenta  did  not  sufficiently  specify 
wherein  the  evidence  was  insufficient  to  sustain 
the  findings. — Southeni  Pae.  R.  Co.  v.  Lipman 
rCal.  Sup^)  44S:  Same  v.  Strauss  (Cal.  Sup.) 
451;  Same  v.  Goldman  (CaL  Sup.)  45Z;  Same 
T.  Willard.  Id. 

Where,  in  an  acHon  for  architect's  services, 

the  finding  as  to  damage  was  not  attacked  in 

Silalntiff's  specifications  of  insufficiency,  his  ob- 
ection  that  under  the  evidence  he  was  entitled 
to  more  than  tiie  amonnt  allowed  Um  ronld 
not  be  reviewed. — Fltshui^  t.  Maaon  (Cal, 
App.)  262. 

Where  the  issue  was  whether  a  road  was  a 
private  road,  and  appellant  in  his  specifications 
as  to  the  Insufficiency  of  the  evidence  Bpecifiea 
that  the  evidence  is  undisputed  that  the  road 
was  a  private  road,  the  specification  was  suffi- 
cient— Palmer  t.  Northern  Pae.  Rr.  Co. 
(Idaho)  947. 

Where  the  specification  informs  opposing 
counsel  of  the  eronnds  of  the  alleged  insuffi- 
ciency of  the  evidence,  it  is  sufficient — Palmer 
T.  Northern  Poc.  By.  Co.  (Idaho)  947. 

Where  the  specification  designates  some  par- 
ticular issue,  and  avers  that  it  was  not  sus- 
tained by  the  evldaice,  the  specification  la  aoffl- 
cient — Palmer  T.  Northern  Fac.  By.  Co. 
(Idaho)  947. 

Briefs. 

It  is  the  do^  of  appellant  to  point  ont  the 
evidence  to  overtiirow  the  ruling  of  the  trial 
court  on  the  snfflriency  of  the  evidence  to  sap- 
port  a  finding,  and  not  the  duty  of  the  appellate 
court  to  look  for  it  In  the  eridmce. — Clark  t. 
fiauer  (Cal.  App.)  291. 


When  the  brief  of  plaintiff  In  error  Ignores 
rule  10  of  the  Supreme  Court  (79  Pac.  Ix),  and 
makes  no  specific  allegation  of  errors,  as  re- 
quired by  heading  2,  but  objects  to  instructions, 
without  setting  the  same  out  in  full  under  head- 
ing 3  of  said  rule,  the  court  will  dismiaa  the 
case. — White  v.  Deming  (Kan.)  830. 

The  Supreme  Court  will  not  consider  errors 
not  assifmed  in  appellant's  brief. — In  re  Tuohy's 
Estate  (Mont)  480;  Shields  r.  Pauwelyn,  Id. 

Error  not  assigned  in  the  brief  on  appeal,  as 
required  by  rule  10,  subd.  8  of  the  ruleo 
of  the  Supreme  Court  (57  Pac.  vii),  will  not 
he  considered.— Dorala  v.  Doll  (Mont.)  884. 

I  IS.  Dismissal,   wltUnwal,  mbu- 
doBment. 

On  settlement  of  the  aahject-matter  of  an  ac- 
tion KtttT  the  aubmisBion  of  an  appeal,  the  ap- 
peal will  be  dismissed. — In  re  Tucker  (Cal. 
App.)  814. 

*That  appellant's  brief  contains  improper  re- 
marks  regarding  the  trial  judge  held  not  neces- 
sarily ground  for  striking  the  brief  from  the 
files  and  diEimissing  the  appeal. — Colorado  &  S. 
Ry.  Co.  V.  Davis  (Ck>lo.)  777. 

'Appeal  from  final  Judgment  will  be  dismiss- 
ed, entry  of  the  judgment  appearing  only  from 
a  copy  of  the  notice  of  appeal  in  the  record. 
Code  Civ.  Proc.  H  1736,  1176.  and  section  1722, 
as  amended  by  Xaws  1699,  p.  146. — Sute  v. 
Taylor  (Moat)  597. 

The  Supreme  Court  will  not  dlamiss  a  case 

because  of  a  cessation  o/  the  controversy  be- 
tween the  parties,  unless  such  cessation  is  clear- 
ly shown  to  exist — State  v.  Superior  Court 
of  Lincoln  County  (Wash.)  726. 

{16.  HeartBS  and  rehearius. 

The  Supreme  Court  has  power  to  grant  a 
rehearing  and  stay  the  execution  of  its  judgment, 
though  the  Constitution  contains  no  provision 
therefor.— In  re  Smith  (Cal.  App.)  167. 

The  fact  that  the  Supreme  Court  did  not  on 
the  original  hearing  consider  a  question  not 

froperly  before  it  la  not  ground  for  rehearing.~ 
Q  re  Tuohy's  Estate  (Mont)  486;  Shields  t. 
Pauwelyn,  Id. 

817.  Review. 

The  Supreme  Court  cannot  consider  evidence 
which  the  trial  court  had  properly  excluded. — 
Score  v.  Oriffln  (Arts.)  3JS0. 

The  Supreme  Court  in  reviewing  an  order 
for  new  trial  is  not  limited  to  the  grounds 
stated  by  the  lower  court  in  its  order,  except 
upon  the  queetion  as  to  the  sufficiency  otf  evi- 
dence.— Weisser  v.  Southern  Pac.  Ry.  Co.  (Cel. 
Sup.)  439. 

The  insufficiency  of  the  evidence  to  sustain  the 
findings  is  available  on  an  appeal  from  an  or- 
der denying  a  new  trial. — Robinson  v.  Eher- 
hart  (Cal.  Sup.)  4S2;  Lltland  t.  Same  (Cal. 
Sup.)  455. 

The  suffldency  of  the  complaint  or  findings 
cannot  be  reviewed  on  plalntilTs  aM>eal  from 
an  order  denying  its  motion  for  a  new  trial, 
where  defendant  contends  that  the  Judgment 
should  be  affirmed  because  the  complaint  atatea 
no  cause  of  action. — County  Bank  <^  San  Lnia 
Obispo  V.  Jack  (Cal.  Sup.)  705. 

An  erroneous  Judgment  for  defendant  will 
not  be  sustained  on  appeal  from  an  order  de- 
nying plaintiff's  motion  for  a  new  trial  because 
the  complaint  was  defective,  where  the  alleged 
defect  was  technical  and  could  be  remedied 
by  amendment. — County  Bank  of  San  Luis 
Obispo  V.  Jack  (Cel.  Sup.)  70a. 

On  an  appeal  from  an  order  denying  a  new- 
trial  the  appellate  court  is  restricted  to  an  ex- 
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aminatim  of  the  record  to  determine  whether 
the  findings  are  sapported  b7  the  evideace,  or 
whether  errors  of  law  occnrred  at  the  trial, 
and  may  not  consider  the  sufficiency  of  the  find- 
ings Co  support  the  Jadgment — McLean  t. 
Llewellm  Iron  Works  (CsL  App^)  1082. 

Where  a  private  Indlvldnal  invokes  the  power 
of  ominent  oomain  to  acquire  land  for  an  artifi- 
cial chaonel,  the  court  cannot,  on  appeal,  treat 
as  surplQsase  the  allegations  of  the  petition, 
asserting  the  right  to  proceed  in  a  representa- 
tive  capadtr.— Ortis      Hansen  (Colo.)  964. 

Where  the  court  on  motion  grants  a  new  trial, 
and  defendant  excepts,  he  may  either  appeal  at 
once,  or  after  second  trial,  if  the  judgment  Is 
adverse,  appeal  from  the  final  judgment,  and  In- 
clude an  assignment  tltat  the  court  erred  in 
granting  the  first  new  trlaL — ^Lindennan  t.  No- 
lan (OU.)  796. 

Error  cannot  be  predicated  on  the  act  of 
a  trial  judge  In  delivering  an  opinion  assigning 
the  reasons  for  his  action. — Orand  Central  Min. 
Co.  V.  Mammoth  Mtn.  Co.  (Utah)  648. 

*0n  a  trial  de  novo,  the  Supreme  Court  will 
not  reverse  for  erroneous  adrouslon  of  evidence 
where  there  Is  competent  evidence  to  sustain 
the  Judgment— Teater  t.  King  (Wash.)  8. 

*0n  an  appeal  the  court  held  not  entitled  to 
review  a  nuing  against  a  party  not  appealing. 
—Lawyer  Land  Co.  v.  Steel  (Wash.)  SOG. 

Where  the  Supreme  Court  has  the  jurisdiction 
because  the  validity  of  an  ordinance  is  in- 
volved, the  proper  oenstruction  of  the  ordi- 
nance Is  not  bKors  the  ooort^-Oiea  t.  Broad 
(Wash.)  1026. 

1 18.  —  Partlss«Btitl*dtoaUw«*»«r. 

Where  ssveral  claimants  to  a  public  office 
are  made  parties  to  an  action,  under  Code  Civ. 
Proc.  S  808,  errors  not  prejudicing  such  de- 
fendanta  cannot  he  considered  on  appeal. — 
People  V.  Bea  (Cal.  App.)  1G5. 

The  failure  of  a  successful  party  to  pay  juiy 
fees,  as  required  by  Qai.  St.  1901,  S  S066, 
does  not  affect  the  substantial  rights  of  the  de- 
feated party. — City  of  Ottawa  v.  Green  (Kan.) 
616. 

Where  parties  to  a  suit  to  quiet  title  stipulate 
that  a  certain  person,  if  present,  would  disclaim 
any  interest  in  the  land,  they  cannot  urge  on 
appeal  that  he  Is  a  necessary  party. — ^^rren 
T.  Rainey  (Utah)  883. 

'Where  respondent  has  no  cross-appeal,  and 
does  not  assign  cross-assignments  of  error,  the 
conrt,  on  appeal,  cannot  review  a  decision  in 
favor  of  aroellant— Snyder  v.  Bke  (Utah)  6Q2. 

i  10.  ^—  PresiuiiptioMS. 

A  bill  of  exceptions  is  presumed  to  contain 
all  the  evidence  material  to  errors  specified. — 
Couson  V.  Wilson  (Gal.  App.)  262. 

It  must  be  assumed,  in  the  absence  of  a  bill  of 
exceptions,  that  the  findings  of  fact  werf>  sup- 
ported by  relevant  and  competent  evidence, 
tree  from  any  objection  on  the  part  of  appellant. 
— Mahoney  v.  American  Land  ft  Water  Co. 
(Cal.  App.)  267. 

■  *An  order  granting  a  new  trial  is  presumed  on 
appeal  to  have  been  made  on  a  valid  reason. — 
Clark  V.  Bauer  (Cal.  App.)  291. 

*When  error  is  claimed  as  to  an  instruction, 
and  the  evidence  might  have  justified  it,  appel- 
lant must  show  aifirmatively  that  it  did  not- — 
FUbu  V,  Crooks  (Cal.  App.)  812. 

*In  the  absence  of  specific  findings  of  fact, 
it  will  be  presumed,  on  appeal,  that  the  trial 
court  intended  to  nnd  those  facts  responsive 
to  the  Issues  made  by  the  pleadings  and  essontlal 


(Colo.)  9fflr^ 

Where  the  trial  court  refused  to  give  certain 
requests,  and  the  record  does  not  show  the  in- 
structions given,  whether  there  was  error  can- 
not be  determined.— Onmaer  v.  White  Pine 
Lumber  Co.  (Idaho)  771. 

In  the  absence  of  any  showing  to  the  con- 
trary, an  order  of  revivor  will  be  presumed,  on 
appeal,  to  have  been  properly  made. — Moore  v. 
Wa-me-go  ^an.)  400. 

Where  the  record  states  that  the  hearing 
began  on  «  certain  date,  and  each  saccessive 
step  in  the  case,  including  the  settling  and  sign- 
ing of  the  bill  of  exceptions,  is  introduced  by 
the  term  "thereupon,"  it  will  be  Inferred  Uiat 
all  occnrred  on  the  date  named  in  the  entry. — 
Hnmbarger  v.  Humbarger  (Kan.)  1095. 

*Where  the  certificate  of  a  trial  Judge  to  a 
Wl  of  exceptiona  did  ndt  recite  that  the  uU  con- 
tained all  the  evidence,  the  defect  raised  a  pre- 
sumption that  portions  of  the  evidence  had  been 
omitted. — Callahan  v.  B.  O.  Honck  ft  Co.  CWto.) 
372. 

S  20.  —  IMseretlom  of  lower  eoart* 

An  order  granting  a  new  trial  on  the  ground 
of  insufficiency  of  the  evidence  will  not  be  dis- 
turbed on  appeal  unless  there  has  been  an  abuse 
of  discretion^ — Weisser  v.  Southern  Faa  Br. 
Co.  (Ca!.  Sap.)  439. 

An  order  denying  plainttfTs  motion  for  leave 
to  amend  his  complaint  after  the  sustaining 
of  a  demurrer  thereto  will  not  %e  interfered 
with  on  appeal  unless  an  abuse  at  diBcredaa 
is  shown  by  the  record. — Stewart  t.  Dooclaaa 
(OaL  Sup.)  689. 

The  determination  of  the  trial  court  upon 
t[uestion  as  to  whether  certain  facts  excused  de- 
lay in  prosecution  of  a  motion  for  a  new  trial 
held  not  open  to  review, — Miller  v.  Queen  Ins. 
Co.  (Cal.  App.)  287. 

The  determination  of  the  trial  court  on  the 
question  whether  a  party  exercised  diligence  in 
engrossing  the  Mil  of  exceptions  or  in  procuring 
the  judge's  signature  thereto  held  conclusive 
in  the  absence  of  an  abuse  of  the  trial  conrf  s 
discretion. — Miller  American  Cent.  Ins.  Co. 
(CaL  App.)  28». 

*When  the  essential  elements  necessary  te 
set  in  action  the  discretion  of  the  court  on  a 
motion  to  set  aside  a  default  Judgment  are  want- 
ing, its  improper  exercise  will  be  corrected  on 
appeal. — D.  Holsman  &  Co.  v.  HenncAerzr 
(Idaho)  487. 

•An  api^catlon  to  set  aside  a  default  Judg- 
ment Is  addressed  to  the  discretion  of  the  court; 
and,  unless  such  discretion  has  been  abased, 
the  order  will  not  be  disturbed  on  appeal. — ^D. 
Holsman  &  Co.  v.  Henneb«-ry  (Idaho)  497. 

Under  Code  Civ.  Proc.  {  774,  relating  to 
amendment  of  pleadings,  refusal  of  continuance 
00  amendment  to  allege  presentation  of  claim  to 
administrator,  as  required  by  Code  Giv.  Proc 
§§  21504,  2612,  held  not  ground  fw  reversal. — 
Dorais  v.  Doll  (Mont)  8^ 

*Large  discretion  as  to  the  examination  of  a 
witness  is  lodged  Id  the  trial  court—City  of 
Lawton  v.  McAdams  (Okl.)  429. 

*The  Supreme  Court  will  not  reverse  the 
grant  of  a  new  trial  unless  it  can  see.  beyond 
all  reasonable  doubt,  that  the  trial  court  has 
materially  erred. — ^Linderman  v.  Nolan  (OkL) 

796. 

The  action  of  the  court  In  setting  a  case  for 
trial  on  a  certain  day  is  so  largely  within  the 
discretion  of  the  court  that  it  vdll  not  be  inter- 
fered with  on  appeal,  unless  such  discreUon  is 
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manlfestlT  abaied.— BRtwn  t.  OLtj  of  Blaln« 
(Wash.)  810. 

1 21.  ^—  QBMrtImM  of  fMt»  T*rdl«t>t  and 
Attdlnc*. 

findiDga  OQ  conflicting  evidence  held  not  to 
be  distarbed  on  appeal. — ^TratlK  v.  Trafton 
(CaL  App.)  TO;  BfcXean  t.  uevellyn  Iron 
Worlw  jCal.  App.)  1062;  Frazler  t.  Sboup 
(Colo.)  m;  DaTlB  T.  Flt»manrice  (Okl.)  416; 
Bed  Wing  Gold  Min.  Co.  v.  Claya  (Utah)  841. 

Weight  of  the  evidence  will  not  be  reviewed 
where  the  finding  is  supported  by  sntBcieDt  evi- 
dence.—Ball  V.  Hartman  (Ariz.)  358. 

A  verdict  supported  by  substantial  evidence 
Is  conclusive  on  appeal. — McQae  v.  Rommel 
(CaL  Sup.)  1000. 

The  evidence  on  an  iasne  being  conflicting, 
an  order  denying  a  new  trial  on  the  ground  that 
the  findings  were  not  supported  by  the  evi- 
dence will  not  be  reviewed. — ^Fratig  v.  Traf* 
ton  (CaL  App.)  70. 

Where  there  la  evidence  to  SDpport  the  find- 
ing of  the  lower  court,  it  cannot  be  disturbed  on 
conflicting  evidence.— People  r.  Davidson  (Cal. 
App.)  160. 

Where  there  is  some  evidence  to  support  the 
findings  of  the  trial  court,  th^  will  not  be  dis- 
turbed on  appeal. — Nofziger  Bros.  lumber  Co. 
r.  Shafer  (CaL  App.)  284. 

*Th9  findings  of  the  trial  court  will  not  be 
disturbed  on  appeal  where  they  are  supported 
by  substantial  evidence. — Minnesota  Canal  Sap- 
ply  Ditdi  &  Reservoir  Go.  v.  Conine  (Colo.) 
62a 

Findings  of  a  referee  afiirmed  by  the  trial 
court  held  not  binding  on  the  appellate  court. 
— La  Jara  Creamery  &  Uve  Stock  As^n  v. 
Hansen  (Cola)  644. 

*  Where  the  evidence  supports  the  verdict,  or 
there  is  a  material  conflict,  the  judgment  will 
not  be  reversed. — Gumaer  v.  White  Pine  Lum- 
ber Co.  (Idaho)  771. 

*Finding8  of  fact  hy  a  trial  court  are  as  con- 
clusive on  appeal  as  the  verdict  of  a  jury. — 
Love  T.  Love  (Kan.)  201. 

*The  Supreme  Court  will  affirm  grant  of  a 
oew  trlalt  one  of  tiie  grounds  of  which  was  the 
insafficiencT  of  the  evidence. — Graf  v.  Ver- 
mont Sav.  Inv.  Co.  (Kan.)  821. 

'Where  the  evidence  reasonably  supports  the 
judgment,  it  will  not  be  we^hed.^ — Qreeley  v. 

Greeley  (Okl.)  711, 

•Under  B.  &  G.  Comp.  |  169,  findings  of  fact 
by  the  court  on  a  trial  without  a  jury  cannot 
be  set  aside  on  appeal,  where  there  is  any  evi- 
dence to  support  them. — Flegel  v.  Cluurles  Koss 
&  Bros.  Co.  (Or.)  847. 

*Wbere  in  a  trial  of  a  mining  suit  there  is 
a  conflict  of  evidence  as  to  the  questions  of 
apex,  dip,  and  continuity  of  vein,  findings  of 
the  court  will  not  be  disturbed.—Grand  Central 
Min.  Co.  T.  Mammoth  Min.  Co.  (Utah)  648. 

*Wtaere  the  evidmce  Is  in  direct  conflict, 
tbt  finding  of  the 'jury  is  conclusive  on  appeal. — 
Drugalls  v.  Northwestern  Imp.  Co.  (Wash.) 

Award  of  a  view  in  condemnatioD  proceedings 
held  not  to  preclude  Supreme  Court  from  re- 
viewing facts  on  the  theory  that  all  the  evidence 
was  not  before  It— Williams  v.  City  of  Seattle 
(Wash.)  242. 

•A  verdict  supported  by  a  sufficient  amount  of 
competent  evidence  to  take  the  case  to  the  jury, 
and  sostained  by  the  trial  court,  is  conclusive 
on  appeal. — Williams  v.  Ballard  Lumber  Co. 
(Wash.)  823. 


g  22.  —  Harmless  error. 

Any  error  in  requiring  parties  not  Itound  un- 
der contract  to  pay  proportion  of  expense  of 
maintaining  irrigation  canal  held  not  injurious 
to  party  which  was  so  bound.— Riverside 
Heights  Water  Co.  t.  Riverside  Trust  Co.  (Ckl. 
Sup.)  1003. 

Where  a  finding  supported  by  evidence  sup- 
ports the  judgment,  sufficiency  of  evidence  to 
support  other  findings  cannot  be  considered. — 
People  V.  Davidson  (Cal  App.)  161. 

Admission  of  evidence  held  harmless ;  the 
ttame  facts  appearing  from  other  evidence. — 
People  V.  Davidson  (Cal.  App.)  161. 

In  a  suit  by  a  purchaser  of  land  to  which  a 
road  was  an  appurtenance,  for  injury  to  the 
road,  the  error  in  permitting  a  question  to  be 
asked  held  not  cured. — Couson  v.  Wilson  (Cal. 
App.)  262. 

In  an  action  for  architect's  services,  an  er- 
roneous finding  with  reference  to  the  contract 
held  not  prejudicial  to  defei^ants. — Fltzhugh 
T.  Mason  (Cal.  App.)  282. 

Exclusion  of  evidence  as  to  items  of  indebt- 
edness is  not  reversible  error  where  immediate- 
ly thereafter  tiie  witness  is  permitted  to  testify 
to  the  composition  of  the  items. — SaDgulDettl 
T.  FeUigrinl  (Cal.  App.)  29S. 

The  refusal  to  strike  out  hearsay  evidence  is 
harmless  where  the  facts  shown  by  such  evi- 
dence are  otherwise  proven.— Sanguinetti  t. 
Pelligrini  (Cal.  App.)  2&3. 

There  was  no  error  in  denying  a  nonsuit  on 
a  connt  of  the  complaint  where  plaintiff  dis- 
claimed reliance  thereon  and  no  instructions 
were  given  thereon. — ^FUnn  v,  Oooks  (CaL 
App.)  812. 

Action  of  trial  conrt  in  submitting  question 
of  law  to  jury  held  harmless  to  appellant — Em- 
blen  T.  Bicksler,  McLean  ft  Bennett  (OIo.) 

636. 

There  can  be  no  prejudidal  error  in  setting 
aride  an  absolutely  void  decree.— Camplin  v. 
Jackson  (Colo.)  1017. 

Under  2  MiUs*  Ann.  St  »  4433.  4435,  permit- 
ting a  recovery  on  an  alleged  defective  com- 
plaint in  an  action  for  violation  of  an  ordi- 
nance r^ttlating  the  sale  of  Intoxicating  liq- 
uors hM  not  preJadidal  orror. — Orelghton  v. 
People  (Colo.)  1057. 

*The  exclusion  of  material  evidence  will 
Justify  a  reversal,  unless  it  coold  not  have  af- 
fected the  result — Central  Trust  Co.  v.  Culver 
(Colo.)  1064. 

When  quitclaim  offered  by  plaintiff  was  ex- 
cluded as  irrelevant,  the  subsequent  introduc- 
tion of  It  by  the  defendant  will  not  cure  the 
error. — Whitman  v.  McComas  (Idaho)  604. 

Where  in  proceedings  to  contest  a  will  the 
court  made  findings  of  law  independent  of  the 
verdict,  errors  In  instructions  were  immaterial. 
— Lewis  V.  Snyder  (Kan.)  621. 

*Where  the  pleadings  are  made  up  of  a  short 
petition  and  a  general  denial,  it  is  not  prej- 
udicial error,  after  having  plainly  Btated  the 
issues,  to  incorporate  the  petition  in  the  in- 
structions.—H.  R.  Kamm  &  Co.  v.  W.  E. 
Sloan  &  Co.  (Kan.)  1103. 

In  an  action  for  injuries  caused  by  plaintiff's 
coming  in  contact  with  defendants^  five  wire, 
overhangiBg  a  trestle,  an  instruction  as  to  de- 
fendants^ knowledge  of  the  existence  of  the 
trestle,  etc.,  held  not  prejudicial  to  them. — 
Ilourke  v.  Butte  Electric  &  Power  Co.  (Mont.) 
470. 

An  erroneous  instruction  is  presumed  to  be 
prejudicial. — Smith  v.  Perham  (Mont)  402. 
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In  an  Rction  for  iDjarin  to  a  bicycle  rider, 
the  erroneous  admission  of  an  alleged  opinion 
at  a  witness  held  prejudicial. — Lee  t.  Salt  Lake 
Cit7  (Utah)  562. 

Error  cannot  be  predicated  on  Instmctiona 
siren  or  refused  In  submittiDK  controverted 
questions  of  fact  to  a  jury  io  an  equity  suit. — 
Oraad  Central  Min.  Co^  T.  Mammotb  Mln.  Co. 
(ntah)64& 

Instroctlons  that  it  is  the  duty  of  an  employer 
to  provide  such  appliancen  as  would  avoid  in- 
Jury  to  employes,  so  far  as  this  could  nossibly 
be  done,  held  not  prejudicial  io  view  of  failure 
of  employer  to  comply  with  Laws  1003.  p.  40, 
i  1.— HuHen  T.  Seattle  Lumber  Co.  (Wash.) 
102. 

*In  an  action  ainiiust  a  city  for  injuriea 
caused  by  a  defective  sidewalk,  rejection  of 
cumalatire  evidence  of  tlie  defect  held  not 
ground  fOr  nrersal. — Shannon  t.  City  of  Taeo- 
ma  (Wash.)  180. 

'Error  in  permitting  immnterlal  qaestions 
to  be  answered  held  not  ground  for  reversal 
where  the  answers  are  not  prejudicial. — Shan- 
non V.  City  of  Tacoma  (Wash.)  ISO. 

In  cases  tried  to  the  court  wltbout  a  jury,  the 
reception  of  improper  evidence  is  not  reversible 
«rror.— Ekstrand  v.  Bartb  (Wash.)  805. 

Error  in  admission  of  certain  evidence  hfld, 
under  the  findings  as  to  damages,  harmless.-^ 
Brown  v.  City  of  Blaine  (Wash.)  810. 

|S8<  —  Error    walvoA    Im  mppeUato 

eo«rt. 

Alleged  error  in  rulings  on  pleadings  held  not 
reviewable  in  the  atwence  of  an  argument  in 
appellant's  brief.— Ball  v.  Uartman  (Arts.)  3:>S. 

All  errors  committed  Id  a  case  in  the  probate 
court  are  waived  by  refiling  the  case  by  agree- 
ment in  the  district  court  after  the  papers 
have  been  certified  to  such  court. — Greeley  v. 
Greeley  (Oltl.)  711. 

|ft4.  ^—  BvbseqMBt  appeals. 

*The  decision  of  the  Supreme  Court  of  the 
United  States  rendered  on  a  former  trial  of  the 
action  is  the  law  of  the  case  on  second  trial. — 
Sherman  v.  Ward  (Ariz.)  350. 

*The  rule  of  the  law  of  the  case  held  not  to 
tipply ;  a  different  state  of  facts  being  presented 
on  the  second  aiq>eal. — Corporation  of  Members 
of  Church  of  Jesus  Christ  of  Latter-Day  Saints 
T.  Wataon  (Utah)  731. 

The  decision  of  the  Supreme  Court  kM  the 
law  of  the  case  on  a  subsequent  triaL— Cook 
T.  Stlmson  Mill  Co.  (Wash.)  419. 

Its.  D«t«rmlBatloB  and  dlsposltl<n  of 
eaue. 

The  decision  of  certain  questions  by  a  district 
court  of  appeal,  with  a  view  to  further  pro- 
ceedings in  the  case,  only  concurred  in  by  two 
<tf  the  Justices  of  such  court,  does  not  con- 
Bdtnte  ^'the  law  of  the  cflse"  for  further 
proceedings. — ^Turner  r.  Fidelity  Loan  Concern 
(CaL  Sup.)  70. 

A  reven^nl  on  the  ground  thnt  a  foreign  de- 
cree constituted  a  complete  defense  held  not  to 

f preclude  plaiutiff  on  a  now  trial  from  showing 
hat  there  was  no  such  decree,  or  any  other 
fact  legally  avoiding  the  ^toppel. — Harding  v. 
Harding  (Cal.  Sup.)  484. 

*Tbe  decision  of  the  Supreme  Court  on  ap- 
peal in  a  suit  to  quiet  title,  that  the  certificate 
■of  sale  on  default  in  the  payment  of  a  bond 
issued  on  a  street  assessment  is  void,  is  the  law 
of  the  case  on  a  subseanent  trial  of  the  suit — 
Ellis  V.  Witmer  (Cal.  Sup.)  800. 

*The  decision  of  the  Supreme  Court  on  ap> 
peal  In  a  suit  to  ftuiet  title,  that  a  bond  Issued 


on  a  street  assessment  is  Talid,  Held  not  the  law 
of  the  case  on  a  subsequent  trial  with  respect 
to  objections  then  first  made. — EUis  T.  Wits» 
(Cal  Sup.)  800. 

*Tlie  superior  court  on  a  eaose  being  ronaod- 
ed  held  authorised  to  allow  amendments  to  the 
complaint  as  justice  demands.— EUis  v.  Witma- 
(Cal.  Sup.)  800. 

The  "remittitur"  referred  to  in  Snpi.  Ct.  Bole 
34  (  78  Pac.  xiii),  is  the  Judgment  of  the  ap- 
pellate tribunal  authenticated  to  the  court  from 
which  the  appeal  is  taken. — In  re  Smith  (Q>.1. 
App.)  107. 

Sup.  Ct.  Bule  S4  (78  Pac  xiii).  probibitine 
the  issuance  of  a  remittitur  until  after  tb«> 
expiration  of  30  days  after  a  judgment  of  tiie 
District  Court  of  Appeals  becomes  final,  heli 
applicable  to  judgments  of  tbe  Supreme  cr 
Diatrict  Courts  of  Appeal,  whether  issued  in  the 
azercise  of  Its  appellate  or  original  Juriadfctioo. 
—In  re  Smith  (cil.  App.)  167. 

Where  Judgment  was  had  against  a  domestic 
corporation  named  the  "C.  L.  Co.,  Limited." 
but  tbe  word  "limited"  is  omitted  in  the  find- 
ings and  Judgment,  and  an  appeal  la  taken  by 
a  foreign  corporation  organized  in  Washing- 
ton, and  plaintiff  admits  that  tlie  change  of 
names  and  finding  was  a  mistake,  the  cause 
wilt  be  remanded  with  instructions  to  correct 
the  findings  and  Judgment — Shcphard  r.  Coenr 
d'Alene  Lamber  Co.  (Idaho)  601. 

♦■Where  judgment  granting  a  perpetual  injunc- 
tion has  been  reversed  on  appeal,  and  the  in- 
junction dissolved,  the  district  court  ha?  no 
power  to  again  issue  an  order  to  the  same  effert. 
for  a  time  at  least,  as  the  original  judgment. 
— Kerns  v.  Morgan  (Idaho)  054;  California 
Oonsol.  Uin.  Coi  t.  Same,  Id. 

*An  appellate  court  should  not  set  aside  a 
verdict  unless  it  is  manifest  that  injustice  has 
been  done. — LInderman  v.  Nolan  ( OkL )  796. 

•The  interpretation  placed  on  a  contract 
by  the  Suprone  Court  on  appeal  is  tbe  law  of 
the  case  on  ■  subseqnait  trial. — Orant  t.  Walsh 
(Wash.)  1118. 

An  appellate  court  may  vacate  a  valid  judg- 
ment and  remand  the  cause  on  account  solely 
of  8ome:hing  tranniiring  after  rendition  of  the 
judgment— Dlefendorler  t.  State  (Wyo.)  SOI. 


APPEARANCE. 

Compelling  by  process,  see  "Process,"  1 1. 
Failure  of  party  to  appear  as  ground  for 

trial,  see  "^New  Trial,*  |  1. 


new 


•A  defendant  who  separately  or  io  conjunction 
with  a  motion  going  only  to  the  jurisdictiou 
of  the  court  over  his  person  invokeR  tbe  iM»wer 
of  the  court  on  the  merits  appears  generally. — 
Everett  r.  WUson  (Colo.)  211. 

A  defendant  held  to  have  made  a  general  ap- 
pearance within  Mills*  Ann.  Code,  I  44. — Ev- 
erett T.  Wihcm  (Colo.)  211. 

Appeal  by  a  nonresident  defendant  in  a  di- 
vorce suit  held  to  give  tbe  Supreme  Court 
jurisdiction  of  a  motion  to  require  tbe  payment 
of  a  reasonable  sum  for  the  support  of  plain- 
tiff and  for  attorneys'  fees.— Oardiner  v.  Oax- 
diner  (Colo.)  646. 

*County  court  held  to  have  acquired  jaris- 
(Uction  of  parties  to  a  proceeding  to  probate  a 
$ill.— Camplin  t.  Jackson  (Colo.)  1017: 

APPLIANCES. 

Llabtlltr  oi  employer  for  defeebi,  nee  "Uaster 
and  Servant    S  3. 
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APPLICATION. 

Of  iMTiQent,  Bee  "PaTment,"  1  1. 

APPOINTMENT. 

Of  executor  or  administrator,  see  "Bxecators 

nnd  Administrators,"  S  2. 
Of  public  officers  in  general,  see  "Offiem,"  I  1. 

APPORTIONMENT. 

Of  tax,  SM  "Tantlon,"  f  4. 

APPROPRIATION. 

Of  water  ri^ts  in  general,  lee  "Waters  and 

Water  Courses,"  |  2. 
Of  water  rights  in  public  lands,  aee  "Waters 

and  Water  Goursea,"  1 1. 

ARBITRATION  AND  AWARD. 

See  "Beferencft" 

ARCHITECTS. 

Contracts  of,  see  "Contracts,"  SI  1.  2. 
Judgment  in  action  for  services,  see  "Judg- 
ment," S  3- 

ARGUMENT  OF  COUNSEL 

In  criminal  prosecutions,  see  "Criminal  Law," 
IB. 

ASSAULT  AND  BATTERY. 

Assault  with  Intent  to  UIl,  see  "Homlcfde." 

i  1.   01*11  lUUUtT. 

*Itt  an  action  for  an  assault,  evidence  of 
rough  treatment  and  illness  held  to  sufficiently 
show  actuaJ  damage  to  authorise  a  recovery 
of  ezemplarr  damages. — McConathj  t.  Deck 

(Colo.)  m 

ASSESSMENT. 

Of  compensation  for  property  teken  for  public 

use,  see  "Eminent  Domain,"  g  3. 
Of  expenses  of  pablic  improTements.  asa  "Ma- 

Didpal  Cotporations,"  H  6,  7. 
Of  tax,  see  "Taxation,"  |  4. 


ASSETS. 

dent,  see  "E 
i  S. 

ASSIGNMENT  OF  ERRORS. 

uidError,"|lS;"Gt 

ASSIGNMENTS. 


Of  estate  of  decedent,  see  "Executors  and  Ad- 
mlniBtrators,"  |  8. 


Sea  "Appeal  and  Error,"  |  IS;  "Criminal  Law," 
I9i 


For  benefit  of  creditors,  see  "Asalgnmente  for 
BeneSt  of  Creditors." 

Fraud  as  to  creditors,  see  "Fraudulent  Convey- 
ances." 

TraD<<fer  of  cause  of  action  ground  for  abate- 
ment, ree  "Abatement  and  Revival,"  8  1. 

Trcm^fen  <if  particyilnr  Kpectea  of  property, 

righto,  or  instruments. 
See  "Bills  and  Notes,"  S  3;  "Franchises." 
Admeasurement  or  assignment  of  dower,  see 

"Dower,"  fi  1. 
Corporate  shares,  see  "Corporations,"  |  1. 


Transfer  of  liquor  .  license,  see  "Intoxicating 

Liquors,"  §  1. 

I  1.    Reqnlsltes  and  T-aildlty. 

Evidence  of  oral  assignment  to  which  no 
legal  objection  was  interposed  held  sufficient, 
thoosh  Uiere  was  an  assignment  in  writiiw.  and 
the  best  evideuce  was  not  introduced. — ^Dorais 
v.  Doll  (Mont)  884. 

Defendant,  in  an  action  on  his  contract  with 
one  of  plaintiffs,  held  not  entitled  to  complain 
that  the  assignment  of  an  interest  in  the  con- 
tract by  anch  plaintiff  to  the  othn  was  with- 
out coDBideratioiL~Rntan  t.  Hack  (Uteh)  833. 

I  C    BifktB  mmd  lUbUlilea  of  parties. 

*One  who  has  assigned  an  instrument  may 
not  thereafter  make  any  contract  with  the 
obligor  in  the  instrument  which  will  aifect 
the  holder  thereof. — Parkhurst  t,  Dickinson 
(Waah.)  895. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

I  1.    ReqviBltas  wad  walldttr. 

Complaint  in  a  suit  by  trtutees  In  a  deed 
for  the  benefit  of  creditors  held  to  show  that 
the  creditors  were  parties  to  an  action  in 
which  the  conditions  of  the  deed  were  modified, 
and  bound  thereby. — McDongal  t.  Fnller  (CaL 
Sup.)  701. 

I  2.   Rlc&ta  and  Toaaedlas  of  oTodltoro. 

*In  the  settlement  of  the  claims  of  creditors 
under  a  deed  to  trustees  for  benefit  of  credit- 
ors, each  creditor  held  entitled  to  hia  proper 
share  for  the  payment  of  accrued  interest. — 
McDougal  T.  Fuller  (Cal.  Sup.)  701. 

i  3,  AoeoutlM.  aottlomamt.  wad  dla> 
okaaca  of  asslcnaa. 

*The  court  held  not  ttound  by'  the  terms  of 
a  deed  of  trust  for  creditors  in  fixing  the  com- 
pensation of  the  trustees. — McDougal  v.  Fuller 
(Cal.  Sup.)  701. 

*Tbe  court  in  settling  the  final  accounts  of 
trustees  in  a  deed  of  trust  for  the  benefit  of  cred- 
itors has  authority  to  make  an  allowance  to  the 
trustees  for  further  expenses  in  complying  with 
the  judgment.— McDougal  v.  Fuller  (Cal.  Sup.) 
701. 

An  error  in  the  settlement  of  the  accounts  ot 
trustees  in  a  deed  for  the  benefit  of  creditors 
whereby  a  creditor  is  deprived  of  less  than  $12 
held  not  sufficient  to  net  aside  the  judgment — 
filcDougal  V.  Fuller  (Cal.  Sup.)  701. 

ASSISTANCE*  WRIT  OF. 

To  enforce  foreclosure  decree,  see  "Mortgages," 
8  5. 

*A  writ  of  assistance  held  coextensive  with 
the  jurisdiction  of  a  court  of  equity  out  of 
which  it  is  issued  to  hear  and  determine  the 
rigbte  of  the  parties. — Fay  T.  Stubenrauch 
(CaL  AppL)  82. 

ASSOCIATIONS. 

See  "Building  and  Loan  AssodatlonB.'* 
Compenaation  of  agent  of,  see  "Principal  and 

Agent,"  I  2. 

Instructions  in  action  on  mutoal  benefit  cer- 
tificate, see  "Trial,"  |  5. 

ASSUMPTION. 

Of  risk  by  employe,  Ke  "Master  and  Serrant.** 

i  6. 
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ATTACHMENT. 

See  "Execution";  "GarniBhment" 

Conspiracy    In    attachment   proceedings,  w* 

"Conspiracy,"  8  1. 
Effect  on  limitation  of  pendeni?  of  attachment 

proceedings,  see  "Limitation  of  Actions,"  S  2. 
Exemptions,  see  "Exemptions";  "Homestead." 
Bejgerin  for^  r|C0Ter7  of  attached  property,  see 

{  I.   I>«T7,  lioa,  aad  euatody  and  dis- 
position of  property. 

*A  notice  of  attachment  of  credits  and  effects 
belonging  to  the  defendant  in  the  attachment 
suit  creates  no  liability  of  the  garnishee  for 
a  debt  due  to  the  defendant. — Clyne  t.  Easton, 
Bldridge  ft  Co.  (Cal.  Sup.)  86. 

"Where  In  attachment  It  appears  that  the 

property  is  jMrtable  and  of  considerable  value, 
it  IB  proper  to  allow  keeper's  fees  for  pre- 
serving the  property.— Niabet  v.  Clio  Min.  Co. 
(Cal.  App.)  1OT7. 

A  pencil  entry  by  the  garnishee's  bookkeeper 
on  the  margin  of  toe  account  of  the  defendant 
In  the  attachment  suit,  and  tlie  statement  of 
its  president  tliat  the  debt  was  attached  as  an 
excuse  for  refusllig  farther  payments,  was  evi- 
dence that  the  debt  bad  been  attached,  but  not 
eonclnstre  srldence. — Clyne  v.  Easton,  Bldrtdge 
&  Ga  (Gal.  Bup.)  36. 

The  refusal  by  a  garnishee  of  further  pay- 
ments to  the  defendants  in  attachment  because 
the  debt  had  been  attached  Add  not  available 
to  plaintiff  in  attachment  as  an  estoppel  to 
deny  the  efficacy  of  the  notice. — Clyne  v.  Easton, 
Eldridge  ft  Co.  (CaL  Sup.)  30. 

I  2.   ProoeodlaKs  to  support  or  enforce. 

*A  Judgment  for  plaintiff  in  attachment  be- 
cornea,  when  docketed,  a  lien  upon  all  the  real 
property  of  the  judgment  debtor,  but  does  not 
establiwi  any  specinc  interest  in  his  land. — 
Oliver  v.  Wright  (Or.)  870. 

The  ris^t  which  an  attaching  eredltor  secures 
by  the  aeisure  xmdsr  the  writ  of  attachment  be- 
comes merged  in  the  Uen  of  the  judgment. — 
Oliver  T.  Wright  (Or.)  870. 

I  3.  Betnni. 

In  a  suit  to  recover  an  alleged  indebtedness 
to  the  defendants  in  attachment,  where  the 
garnishee  relied  on  the  sheriff's  return  as  con- 
taining a  i.rue  statement  that  he  attached 
credits  and  effects,  and  not  debts,  he  may  prop- 
erly object  to  the  sheriff's  return,  offered  in 
evidence,  as  irrelevant. — Clyne  v.  Easton,  Eld- 
ridge ft  Co.  (CaL  Snp.)  S6. 

S  4.  liabilities  om  'bonds  or  nndertnk- 
Insa. 

In  an  action  on  an  undertaking  given  by  an 
attachmoit  plaintiff  on  attaching  shares  of 
stock,  it  is  no  defense  that  plaintiff  might  have 
avoided  the  damages  by  giving  the  statutory 
bond,  under  the  provisions  of  the  Code  of 
Civil  Procedure.— McCarthy  Co.  v.  Boothe  (Cai. 
App.)  175. 

In  case  of  attachment  of  shares  of  stock,  the 
measure  of  damages  on  'the  undertaking  is  the 
difference  in  value  of  the  shares  when  seized 
and  when  restored  under  Civ.  Code,  8  3300. — 
McCarthy  Co.  v.  Boothe  (Cal.  App.)  175. 

Under  B.  ft  C.  Comp.  §  302.  plaintiff  in  at- 
tachment held  not  to  be  deemed,  under  the 
pleadings,  a  purchaser  in  good  faith  as  against 
an  outstanding  equity. — Flegel  t.  Charles  Koss 
ft  Bros.  Go.  rOtO  847. 

In  attachment,  on  the  issue  as  to  whether 
the  attachment  debtor  bought  property  for  him- 
self or  as  agent,  evidence  of  his  financial  con- 


dition, both  on  and  prior  to  tiie  day  of  pur- 
chase. Add  admissible. — Flegel  T.  Charles  Kom 
ft  Bros.  Ca  (Or.)  817.. 

ATTEMPT. 

Conviction  of  attempt  to  commit  4^eiiM  diargc^ 

see  "Indictment  and  lufonnathn^"  |  ^ 
To  rape,  see  "Rape,"  {  2. 

ATTORNEY  AND  CLIENT. 

Allowance  to  personal  representatives  for  attoi^ 
ney's  fees,  see  "Executors  and  Administra* 
tors."  I  9. 

Argument  and  conduct  of  counsel  at  trial  In 
criminal  prosecutions,  see  "Criminal  Lew.** 
I  6. 

Attomeys  In  tact,  see  "Principal  and  Agent.*^ 
Cbampertous  contracta  between,  see  "Ghampertr 

and  Maintenance." 
Employment  of  attorn^  by  stockholder,  see 

"Corporations,"  8  4. 
Presence  of  attorney  at  trial,  see  "Trial."  {  % 
Privilege  of  coonsel  In  judidal  prooeediiws,  see 

"Libel  and  Slander,"  |  2. 

8  1.   Retainer  and  nvtborlty. 

Under  the  facts  held  no  abuse  of  trial  court's 
discretion  to  relieve  plaintiffs  of  an  admission 
made  on  a  former  trial,  and  permit  the  intro- 
duction of  evidence  contrary  thereto. — Daneri 
V.  Oazsola  (Cal.  App.)  455. 

*The  circumstances  under  which  a  party  to 
a  verbal  stipulation  may  not  repadiate  it  on  the 
ground  that  it  was  not  entered  on  the  minutes 
of  the  court,  under  Code  Civ.  Proc.  8  283.  de- 
termined.— Daneri  v.  Qazzola  (Cal.  App.)  455. 

Evidence  examined,  and  held  to  justify  find- 
iag  that  defendant  knew  of  acts  of  attorns  la 
his  behalf  and  was  bound  by  them. — ^Padfie 
Pav.  Co.  V.  Vizelich  (Cal.  App.)  459. 

'He  mere  retainer  of  counsel  does  not  aa- 
thorise  him  to  employ  assistant  counsel  at  liie 
expense  of  his  client. — Emblen  T.  BkAsler,  Mc- 
Lean ft  Bennett  (Colo.)  686. 

I  S.   Oompensfttlos  amd  llem  of  attor* 

ney. 

Attomeys  held  entitled  to  compensation,  not- 
withstanding the  absence  of  an  express  agree- 
ment with  the  dioit — ESmbloi  t.  Bidmler. 
McLean  ft  Bennett  (CSolo.)  63& 

AUDITORIUM. 

Power  of  municipality  to  erect,  see  "Mnnldpal 

Coipoxations."  I  2. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  8|  2,  3. 
Of  attorney,  see  "Attorney  and  Client  8  1. 
Of  claim  agent  of  railroad,  see  "Bailroads,"  8  1. 
Of  corporate  officers  or  agents^  see  "Coipora- 

tions,^'  S  3. 
Of  court  to  issue  process,  see  "Process,"  8  1* 
Of  insurance  agent,  see  "Insurance,"  8  3. 
Of  justice  of  the  peace,  see  "Justices  of  the 

Peace,"  8  1. 

Of  princiiml  as  affecting  existence  of  relation 
of  principal  and  sure^,  see  "Principal  sod 
Sniety,"  8  L 

BAILMENT. 

See  "Banks  and  Banking,"  8  1 ;  "Carriers,"  |  1. 
Ehnbesilement  or  larceny  by  bailee,  see  "Vim- 

bezilement" 
Mortgage  of  balled  property,  see  "Qiattd  Mort- 

gages,^'  8  1. 
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BALLOTS. 

See  "XlecttoM,"  |  & 

BANKRUPTCY. 

See  "Amignments  for  Benefit  of  Oredltors." 
Bnforcement  of  stockholder's  liability  by  trustee 

of  bankroiA  eozporation,  we  "Gorpoiatloiu," 

i  2. 

I  1*  PeiltloB,     adjndlomtloiit  wmmmt, 
MMd  vnatody  of  pvoportj. 

In  iDTolantary  bankruptcy  proceedlDcs  sub- 
poena conaidered,  and  Mid  somclrnt. — ^Bail  t. 
Haitman  (Ark.)  8S8. 

Under  Bankr.  Act,  i  6,  anbd.  c  (Act  July  1, 
1808,  c.  Ml.  80  Stftt  647  [U.  S.  Comp.  St. 
1801.  p.  3424]),  a  snbpceoa  serred  on  a  member 
of  the  bankrupt  firm  gives  jurisdiction  of  the 
firm  and  Its  property. — Bail  t.  Bartman  (Aria.) 
S&8. 

Under  the  bankruptcy  act,  an  adjudication  of 
tMnkmptcy  based  on  a  petition  alleging  generally 
tliat  the  petitioners  had  claims  amounting  to 
the  aggregate  aam  of  1000  fteld  not  open  to  eol- 
laterd^attack.— Bail  t.  Hartmaa  (Aria.)  868. 

BANKS  AND  BANKING. 

Bank  as    trustee  of   money    dei>osited,  aee 

•Trnsts,"  |  1. 
lilabillty  of  bank  for  compensation  of  feceiTor, 

see  "Boi^Ters,"  i  8. 

I  It   FvnetloBa  mmA  Aaallnca. 

In  an  action  against  a  bank  for  the  amonnt 
of  a  loan  out  of  a  depositor'a  deposit,  evidence 
showing  that  the  goods  taken  by  the  bank  as 
aecuritr  were  perishable  held  admisaible.— Val- 
ley Bank  of  Fhcenlx     Brown  (Ariz.)  362. 

Evidence  held  to  warrant  a  finding  that  a  de- 
positor did  not  rati^  the  bank's  nnanthorixed 
act  in  making  a  loan  out  of  his  deposit — Valler 
Bank  of  Fhcenix  r.  Bzown  (Aris.)  3^. 

Mistake  of  a  bank  Id  surrendering  a  note  for 
a  worthless  check  and  giving  the  owner  of  the 
note'  credit  held  to  have  created  no  liability 
against  the  collecting  bank  in  favor  of  the  owner 
of  the  note. — Interstate  Nat.  Bank  v.  Bingo 
(Kan.)  lia 

*A  cheek  Indorsed  and  deposited  withoat 
agreement  held  to  have  become  the  property  of 
the  indorsee^Noble  t.  DonghteD  (Kan.)  1048. 

*Where  the  payee  of  a  check  indorses  It  and 
deposits  It  in  a  bank  other  than  that  on  which 
it  is  drawn,  withoat  any  agreement,  the  fact 
that  the  indorsee  may  have  the  right  to 
charge  the  check  on  the  depositor's  account  If 
it  is  dlBb(mored  does  not  prerent  tita  bank  from 
becoming  the  owner  of  the  check.:— Nd!>le  T. 
Doughten  (Katu)  1048. 

Where  the  owner  of  a  check  indorsed  It  and 
deposited  it  in  a  bank  without  any  agreement 
as  to  the  transaction,  and  the  bank  indorsed 
it  to  the  order  of  its  correspondent,  and  for- 
warded It  for  credit  as  a  deposit,  title  to  the 
'dieck  held  to  have  vested  in  the  second  in- 
doraee.— Noble  v.  Donghten  (Kan.)  1048. 

Where  a  check  was  indorsed  to  a  bank  and  by 
It  sent  to  another  bank  for  collection,  which 
bank  took  the  drawee's  own  check  on  another 
bank,  it  was  liable  to  use  the  utmost  diligence 
to  collect  the  second  check. — Noble  v.  Doughten 
(Kan.)  1048. 

A  bank  hdd  not  entitled  to  charge  the  drawer 
and  indorsers  of  a  check  with  liability  by  re- 
possessing itself  of  the  instrument,  presenting 
It  for  payment  a  second  time,  and  protesting 


it  for  noDpaymei^—Moble  v.  Doughten  (Kan.) 

104S. 

Facts  held  to  show  that  no  diligence  was 
used  in  attempting  to  collect  a  cheu.— Noble 
V.  Doughten  (Kan.)  104a 

A  local  custom  of  banks  to  take  up  checks 
drawn  upon  them  by  their  depositors  with 
their  own  checks  on  other  banks  will  not  ex- 
cuse holders  from  exercising  the  utmost  dili- 
gence in  collecting  the  substituted  lAecks.— 
Noble  T.  Doughten  (Kan.)  1048. 


Of  action  by 
ment,"  {  8. 


BAR. 

former  adjudication, 

BARBERS. 


"Jndg- 


"Stat- 


Amendment  of  statntei  zelatins  to, 

utes,"  I  4. 
Barbering  on  Sunday,  see  "Sunday." 
Regulation  of,  as  granting  special  privileges  and 

Immunities,  see  "Consutotional  Law,*'^  I  8. 
SuUects  and  titlea  of  statutes  rating  t^  ace 

"Stotates,"  |  & 

BATHING. 

Cross-examination  of  witness  in  action  for 
death  of  bather,  see  "Witnessea,"  |  2. 

Impeachnuant  of  witness  in  action  for  death  of 
bather,  see  "Wltnesns,"  1  8. 

NMligenee  of  operators  of  bathing  reaort,  aee 
Negligence,"  4. 

BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

or  loan  associations,  aee  "Building 
Aasodatioiu.'' 

BENEFITS. 

Acceptance  of,  as  ground  of  estoppel,  see 
"Estoppel,"  I  1. 

Instructions  in  action  on  mutual  benefit  cer- 
tificate, aee  "Trial,"  S  S. 


BEQUESTS 


See  "Wills.'* 


BEST  AND  SECONDARY  EVIDENCE. 

In  dvll  actions,  aee  "Bvidence,"  I  8. 

BETTERMENTS. 

Recoverr  fn  In  ejectment,  aee  "BJeetmoit,"  i  4. 

BILL  OF  EXCEPTIONS. 

See  "Bxceptlons,  BUI  of 

BILL  OF  EXCHANGE. 

See  "Bills  and  Notes." 

BILLS  AND  NOTES. 

Cancellation,  see  "Cancellatloa  of  Instruments,'* 

i  1. 

Compromise  of  claim  on  notai  see  "Comitro- 
mise  and  Settlement." 
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Deposit  of  check  In  bank,  lee  "Batiks  and  Baok- 
Ing."  S  1. 

Fraudaleot  refusal  to  pay  check,  see  "Fraud," 

InstmctioQa  in  action  od  check,  see  "Trial,"  fi  5. 
Notes  given  for  loan  of  community  money,  see 
"Hniband  and  Wife."  I  3. 

I  1.  BaaaUlteB  TaUdltr. 

In  an  action  on  a  note,  certain  evidence  Acid 
not  to  ahow  a  partial  fallare  of  consideration. — 
McOue  T.  Rommel  (Gal.  Sup.)  1000. 

♦Under  the  negotiable  instruments  law  (Laws 
1897,  pp.  235,  238.  246,  c  64,  SB  126.  143.  185, 
189 J,  a  drawee  of  a  check- AeM  not  liable  until 
It  accepts  it  in  writing.— Van  Buskirk  y.  State 
Bank  of  Rocky  Ford  (Colo.)  77R 

Forbearance  to  sue  one  againiit  whom  there 
ia  no  claim  held  no  consideration  for  her  sign- 
ing a  note. — Bank  of  Ontario  v.  Hoakins  (Mont) 
493. 

Where  plaintiff  sold  threshing  machinery  on 
time  payment,  receiving  as  collateral  the  note 
of  defendant,  executed  on  the  promise  of  the 
purchaser  to  thresh  grain  for  him  to  pay  the 
note,  which  he  failed  to  do,  held  that  defendant 
was  not  because  thereof  free  from  liability  on 
the  note. — Terwilliger  t.  George  O.  Richardaon 
Mach.  Co.  (Okl.)  flS. 

Where  an  order,  accepted  by  defendant,  pay- 
able to  plaintiff  out  of  the  proceeds  of  cattle, 
referred  to  a  certain  Indebteaness  to  defendant, 
that  defendant  was  afterwards  compelled  to  pay 
a  co-surety  half  of  the  amount  be  collected  from 
the  drawer  h«ld  not  to  affect  the  rights  of  plain- 
tiffs In  the  funds  in  defendant's  hands. — Cramer 
V.  Mnnkres  (Wyo.)  374. 

I  S.   ModUeatloiit  raaewal,  mad  tmcIs- 
aton. 

A  note  held  not  extended  by  the  indorsement 
"Renewed  July  6th." — Brenneke  v.  Smallman 
(Cal.  App.)  Sm. 

Under  Civ.  Code,  I  1698,  a  note  held  not  ex- 
tended by  receipt  of  interest  in  edyance  to  a 
time  beyond  that  at  ^vhich  by  its  terms  it  was 
due. — ^wenneke  t.  Smallman  (Cal.  App.)  802. 

S  S.   Blchto  aad  UabUlUM  oa  Indorse- 
meat  or  transfer. 

Where  i  husband  undertook  to  convey  all 
biff  property  to  his  wife,  but  the  deed  was 
neither  completed  nor  delivered  within  his  life- 
time, a  note  constituting  a  part  of  his  property, 
did  not  pass  thereby  to  the  wife  as  by  an  assign- 
ment— Danerl  v.  Gazzola  (Cal.  App.)  455. 

♦Under  Civ.  Code,  SS  4034,  4035,  the  fact 
that  the  purchaser  of  a  check  takes  it  under 
circumstances  which  would  put  a  reasonably 
pradent  man  upon  inquiry  does  not  prevent  him 
from  being  a  holder  in  due  course,  unless  the 
circumstances  show  bad  fnith. — Harrington  v. 
Butte  &  B.  Min.  Co.  (Mont.)  467. 

S  4.   Presentment,  demand,  notioe,  mad 
proteat. 

The  drawer  of  a  check  which  was  not  col- 
lected because  of  negligence  held  equitably  en- 
titled to  recover  from  the  payee  the  amount 
of  a  second  cherk,  issued  on  the  ground  of 
the  dishonor  of  the  first  one,  and  duly  paid. — 
Noble  V.  Doughten  (Kan.)  1048. 

i  5.    Payment  and  dlaoliarEe. 

The  giving  of  a  worthless  check  and  the  mis- 
taken giving  of  credit  held  not  to  have  effected 
the  payment  of  a  note. — Interstate  Nat  Bank 
V.  Ringo  (Kan.)  111). 

•Under  the  negotiable  instruments  law  (Laws 
1890,  p.  361,  %  122).  a  release  of  a  surety  on  a 
note  cannot  be  shown  by  paroL — Baldwin  v. 
Oaly  (Wash.)  124, 


A  contract  beCweHi  a  Joint  maker  of  •  note 
sued  on,  claiming  to  be  a  surety  only,  and  the 
payee,  held  not  to  amount  to  a  payment  of  the 
note,  so  aa  to  deprive  the  payee  of  its  right  to 
sue  the  other  joint  maker  alone. — Capital  Nat. 
Bank  v.  Robinson  (Wash.)  1021. 

I  e.  Actions. 

*A  complaint  on  a  note  given  in  con- 
sideration of  a  sale  need  not  allege  the  agree- 
ment of  sale  and  a  compliance  with  its  con- 
ditions.—McOae  T.  Rommel  (Cal.  Sop.)  1000. 

In  a  suit  on  a  note  whidi  had  been  secored 
by  mortgage,  held  not  necessary  for  plaintiff  to 
have  allied  the  execution  of  the  note  or  ex- 
tinction of  the  security  (Code  Gt.  Proc.  I 
437).— -Bank  of  Paso  Bobles  v.  Blackburn  (CaL 
App.)  262. 

Where  an  order  is  subject  to  the  payment  of 
other  specified  claims,  and  they  have  been  piaid. 
the  holders,  having  no  interest  in  the  fund  in 
question,  are  not  necessary  parties  to  an  action 
on  the  order. — Cramer  v.  Munkres  (Wyo.)  ST-l 


BOARD. 

County  boards,  see  "Counties," 


1,2. 


BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promfssoiy  note,  see 

"Bills  and  Notes,^'  S  3. 
Of  lands,  see  "Vendor  and  Paichaser,**  i  4. 
Settlers  on  and  claimants  of  public  lands,  see. 

''Fablic  Lands,"  S  2. 

BONDS. 

Amendment  of  statute  relating  to  action  on 
bond,  see  ''Statutes,"  {  4. 

Bonds  to  prevent  or  discharge  mechanic'B  lien, 
see  "Mechanics'  Liens,"  S  2. 

Irrigation  district  bonds,  see  "Waters  acu 
Water  Courses,"  S  4. 

Municipal  bonds,  see  "Mnniciital  Corpora- 
tions.^' H  2,  11. 

Prohibition  to  restrain  municipal  officers  front 
levying  tax  for  payment  of,  see  "Prohibi- 
tion," S  1. 

Reference  kietween  counts  in  pleading  in  actioo 

on  bond,  see  "Pleading."  f  2. 
Secured  by  mortgage,  see  "Mortgages."  fi  2. 
Sureties  on  bonds,  see  *'Prln<»pal  and  Surety.**' 
Taxation  to  pay  interest  on  bonded  Indebtednesi^ 

see  "Taxation,"  §  1. 

Bonds  far  verjbrmanee  <tf  duties  of  tnut  or 

See  "Bxecutors  and  AdmlmstTator*,**  i  Hi 

"Officers,"  S  4- 

Bondt  in  legal  proceedlng$. 

See  "Appeal  and  Error,"  fiS  7,  8 ;  "Attadunent," 
88  3.  4. 

On  appeal  from  justice,  see  "JastiGes  of  the 
Peace,"  S  3. 

BOUNDARIES. 

See  "Schools  and  School  Districts,"  S  1. 

Adverse  possession  of  land  In  dispute  in  >nit 
to  determine  boundary,  see  "Adverse  Posses- 
sion," 8  1- 

Between  states,  see  "States,"  S  1- 

Special  or  local  laws  relating  to  boundaries  of 
city,  see  "Statutes,"  §  2. 

8  I.   Evidence,  asoertainmeat,   and  es« 

tabliihinent. 

A  contract  between  adjoining  owners  for  the 
use  of  a  party  wall  held  not  to  constitute  an 
Eigreement  that  such  wall  should  mark  the 
iioundary  line. — Crane  t.  Judge  (Utah)  566. 
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BREACH. 

Of  ooBdltkMi,  lee  "InrannGe,"  I  7. 

Of  contract,  see  "Contracta/' |  ft, 

Of  warrantr,  see  "Insurance,'^  H  ^  7;  ''Sales," 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  H  14,  IS. 

BROKERS. 

See  'Trindpal  and  Agent" 

Delejtatfon  of  leffislative  power  by  law  pro- 
hibiting ticket  brokerage,  see  "Comttitutional 
Law,"  J  2. 

JudKment  on  pleading  In  action  by  broker,  see 

"Pleading,"  J  8. 
Prohibition  of  ticket  brokerage  as  denial  of 
egaa]  protection  of  ]aw8,  see  "Constitutional 
Law,"  S  4. 

Prohibition  of  ticket  brokerage  as  violation  of 
guaranty  of  due  process  of  law,  see  "Consti- 
tutional  Law."  |  5. 

Snbjects  and  titles  of  statutes  relating'  to  ticket 
brokerage,  see  "Statutes."  {  a 

I  1.  OwBiponaatlon  wd  liom. 

*A  brcfter  employed  to  assist  in  the  sale  of 
real  ertate  deflned^Toder  t.  Bandol  (OkL)  5S7. 

•Where  a  broker  has  produced  a  purchaser, 
nnd  the  landowner  has  accepted  him,  the  broker 
is  entitled  to  a  commission,  though  the  por- 
fhaser  refuses  to  consammate  the  transaction 
because  of  a  defect  In  the  title. — Yoder  t.  Ban- 
do]  (Okl.)  037. 

i  2.  AatioBS  for  eomvansatloik 

*Where  a  petition  alleged  a  contract  for  the 
cle  of  real  estate  and  performance,  it  is  suffi- 
cient as  against  demurrer  to  show  a  cause  of 
rctim  for  compensation. — Toder  T.  Bandol 
tOkL)  587. 

In  an  action  for  personal  services,  evidenoe 
I  r  id  to  sustain  a  finding  that  plaintiff  had  fail- 
ed to  eetahlish  his  employment  by  a  ureponder- 
nnce  of  the  evidence. — Krng  v.  Hendricks 
(Wash.)  417. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Foreign  corporations  In  general,  see  "Oorpora- 
Uons,"  i  6. 

A  judgment  settling  the  rights  between  a 
building  association  nnd  a  borrowing  member 
held  to  give  the  association  all  it  was  entitled 
to. — Cain  V.  Beeve  (Utah)  068. 

Holder  of  matured  stock  in  building  and  loan 
association  held  to  occupy  tha  position  of  a 
creditor  toward  the  association,  or  at  least  to 
have  equities  superior  to  those  of  holders  of 
stock  of  subsequent  Berien. — Rogers  v.  Ogden 
Bldg.  ft  8av.  Ass'n  (Utah)  764;  Driver  v. 
Same,  Id. 

Holder  of  matured  stock  in  building  and  loan 
association,  which  stock  the  association  hadpur- 
cliased  from  him  and  failed  to  pay  for,  held  enti- 
tled to  the  amount  of  his  claim,  with  interest 
from  the  time  it  was  due. — Rogers  v.  Ogden 
Bldg.  ft  Bav.  AsR'n  (Utah)  754 ;  Driver  v.  Same, 
Id. 

Continued  poesession  of  stock  in  building  and 
loan  association  by  a  shareholder  after  selling 
the  same  to  the  association  held,  under  the  cir- 
cumstances, not  inconsistent  with  such  sale.- — 
Rogers  v.  Ogden  Bldg.  ft  Sav.  Ass'n  (Utah) 
754;  Drirer  v.  Same,  Id. 

'Insolvency  denotes  the  insuificlency  of  the 
entire  property  and  assets  of  an  individual  to 


pay  his  debts. — Rogers  v.  Ogden  Bldg.  ft  Sav. 

Ass'n  (Utah)  754;  Driver  v.  Same,  Id. 

Solvency  will  be  presumed  in  the  absence  of 
evidence  of  Insolvency. — Bogers  v.  Ogden  Bldg. 
ft  Sav.  Asa'n  (Utah)  794;  Driver  v.  Same,  Id. 

BUILDING  CONTRACTS. 

See  "Contracts." 

BURGLARY. 

Testimony  of  accomplices,  see  "Criminal  Law," 

8  4. 

S  1.   Proseevtlon  and  pniitslimeiit. 

•Evidence  as  to  premises  entered  by  defend- 
ants held  to  constitute  a  fatal  variance  from 
an  information  charging  defendants  with  bur- 
glary of  certain  premises. — Greenwood  t.  People 
(Colo.)  646. 

Evidence  kettf  Insnffldent  to  anstain  a  coutIc- 
tion  of  burglary. — State  v.  Burke  (Idaho)  228. 

•An  indictment  for  borplary  held  not  de- 
fective, under  Comp.  Laws  1900.  SS  4199,  4206^ 
4209.— State  v.  Lovelace  (Xev.)  330, 

BY-UWS. 

Of  insorance  associations,  see  "Insurance,"  fi  13. 

CALENDARS. 

Of  cauaes  fdr  trial,  see  "Trial,"  |  L 

CANALS. 

See  "Waters  and  Watw  Courses." 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";  "Beformatlon  of  In- 
struments." 

Cancellation  of  conveyance  on  exchange  of  prop- 
erty, see  "Exchange  of  Property." 

Cancellation  of  insurance  policy,  see  "Insur- 
ance," t  6. 

Cancellation  of  tax  deeds,  see  "Taxation,"  S  7. 

Competency  of  witnesses  in  action  to  cancel 
deed,  see  "Witnesses,"  S  1, 

Rescission  of  contracts,  see  "Sales,"  3 ;  "Ven- 
dor and  Purchaser,"  fi  3. 

Setting  aside  fraudulent  conveyances,  see- 
"Fraudulent  Conveyances,"  {  2. 

t  1.  Blcht  of  aotlon  aad  defenses. 

Under  the  facts,  a  decree  (or  the  cancellation 
of  a  deed  held  pnpeT. — ^Hobeim  v.  AnderscHi 

(Colo.)  634. 

•Entire  want  of  consideration  for  a  note  and 
mortgage  constituting  a  cloud  on  the  title,  ia 
sufficient  renson  for  invoking  the  equitable  rem- 
edy ot  cancellation. — Garretson  t.  AVitberspoon 
(Okl.)  415. 

•For  want  of  conaiderntion  for  a  note  and 
mortgage  and  fraud  the  court  will  order  a  sur- 
render of  the  note  and  decree  a  cancellation  of 
the  mortgaee,  irrespective  of  any  question  of 
other  remedies  at  law. — Garretaon  v.  Wlther- 
woon  (Okl.)  415. 

S  £.   Prooeedinss  and  relief. 

A  complaint  to  quiet  title  and  cancel  an 
alleged  forged  deed  held  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action. — Cutler 
T.  Fit^ibbons  (C^al.  Sup.)  1075. 

A  complaint  to  quiet  title  and  set  aside  an 
alleged  forged  deed  held  not  objectionable  in 
that  it  did  not  state  with  sufficient  fullness 
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facta  coDBtitntins  fr&nd.— Ontler  T*  litigib- 
bons  (Cal.  Sap.)  1075. 

CANDIDATES. 

For  office,  m  "Elections,"  (  2. 

CANVASS  OF  VOTES. 
CARGO. 

8m  "Shipping.** 

CARLISLE  TABLES. 

Am  erldence  of  damages,  see  "Damages,**  {  3. 

CARNAL  KNOWLEDGE. 

See  "Rape." 

CARRIERS. 

Negligence  of  In  general,  see  "Negllgenoe,**  t  1. 

I  1.   Oarxiace  of  soeAs. 

Railroad  Jtela  not  negligent  In  failing  to  no- 
tify consignee  of  arrlTalof  goods. — Brnuuton  & 
Bobertwn  t.  Southern  Pac.  Oo.  (Cal.  App.)  265. 

Where  the  consignee  of  goods  is  not  present  to 
recdve  Terbal  notice  of  their  arrival,  a  notice 
sent  through  the  mall  is  snflSdent. — Brannton  ft 
Robertson  t.  Sontbem  Pac.  Co.  (Cal.  App.) 
265. 

A  variance  between  a  complaint  to  enforce  the 
common-law  liability  of  a  carrier  for  the  loss  of 
goods  and  evidence  showing  a  special  contract 
between  plaintiffs  and  the  carrier  is  soch  as  to 
justify  B  nonsuit. — Braunton  &  Robertson  t. 
Southern  Pac  Co.  (Cal.  App.)  2^. 

*Wliera  the  facts  In  relation  to  the  loss  by 
flrc^  at  a  depot,  of  goods  intrusted  to  a  railroad, 
are  undispnted,  the  question  of  negligence  on 
the  part  of  the  railroad  Is  one  of  law  for  the 
court — Braunton  &  Robertson  t.  Southern  Pac. 
Go.  (Cal.  App.)  265. 

{  S.   Oarriace  of  passence's. 

*A  ra-dict  In  an  action  for  ejecting  a  passen- 
ger from  a  train  held  not  excessive. — ^Dunionte 
T.  Sontbem  Pac.  Co.  (Cal.  App.)  26&. 

*A  passenger  wrongfully  ejected  from  a  train 
may  sue  on  the  contract  of  carriage  or  in  tort  at 
his  election. — Delmonta  t.  Southern  I^u:.  Co. 
(Cal.  App.)  269. 

A  passenger  AeM  entitled  to  rely  on  a  cuatom 
of  a  carrier  to  carry  passeugers  on  tickets  like 
Us  own. — ^Delmonte  t.  Southern  Pac.  Oo.  (Cal. 
App.)  269. 

*In  an  action  for  Injuries  to  a  passenger,  held 
a  question  for  the  jury  whether  plaintiff  was 
negligent — Murphey  v.  Southern  Fhc  Co.  (Cal. 
App.)  299. 

Inatructioos  keid  erroneous  as  In  effect  mak- 
ing a  passenger  of  a  street  car  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in 
attempting  to  leave  the  car  while  In  motion. — 
Paul     Salt  Lake  City  R.  Oo.  (Utah)  063. 

•A  street  railway  company  held  liable  for 
the  exercise  of  the  hlRhest  degree  of  care,  pru- 
dence, and  foresight  for  the  safety  of  passpn- 
gers  consistent  with  the  proper  operation  of 
the  road.— Paul  t.  Salt  Lake  City  R.  Co. 
(Utah)  5«3. 

•A  carrier  held  liable  for  Injuries  to  a  pas- 
senger thrown  b<m  a  street  car  by  the  sndden 


aec^eration  of  speed  wliDe  she  was  attempting 
to  alight.— Paul  t.  Salt  Lake  City  B.  Co. 
(Utah)  563. 

*Wber«  a  passet^rer  was  thrown  from  a  street 
car  and  Injured  b^  the  sndden  acoderation  of 

rid  as  she  was  oideavorlng  to  ali^t,  inoof 
the  accident  MM  mlma  fade  eridence  of 
negligence.— Paul  T.  Salt  Lake  0it7  B>  Co. 
(Utah)  563. 

The  death  of  a  trespasser  after  IutIiv  been 
ejected  from  a  passenger  train  fceU  not  the 

Srozimata  result  of  hb  ejection.— Bforgw  t. 
»n«0D  Short  Line  B.  Oo.  (Utah)  S7& 

CARRYING  WEAPONS. 

Sea  **Weapoa&'* 

CASE  ON  APPEAL 

Making  and  settlement  see  "Appeal  and  Error,** 

i  10. 

NecessI^  fw  purpose  of  review,  sea  "Appeal 
and  Brror,"  S  9. 

CATTLE. 

See  "Animals.*' 

CAHLE  THEFT. 

Inatractlons,  see  "Orlminal  Law,"  |  QL 

CAUSE  OF  ACTION. 

Sec  "Action." 

CERTAINTY. 

In  Judgment  (rf  imprisonment,  me  "Criminal 
Law?  I  a 

CERTIFICATE. 

certified  copies  as  evidence,  see  "Evidence,** 
I  7. 

Of  authentication  of  statute,  see  "Statutes,** 
S  !• 

Of  corporate  stock,  see  "Corpomtians,*'  {  1. 

Of  election,  see  "Elections,"  i  4. 

Of  Insurance,  see  "Insurance,"  {  13. 

Of  record  for  purpose  of  review,  see  "Appeal 

and  Error,"  }  9. 
Recelver'a  certificates,  aee  "Recelvera,**  |  1. 
To  affidavita,  see  "Affidavits.** 
To  bill*  Of  eneptiwB,  see  "Bxc^tiou,  Bill  of," 

{  2. 

CERTIORARI. 

I  I.  Ifatwe  aad  Kroiuds. 

Under  Rev.  St  1887,  |8  4962,  4968,  tbe  Su- 
preme Court  cannot  by  certiorari  j^ss  upon 
the  constitutionality  of  an  act  upon  the  appli- 
cation or  petition  of  a  private  person  to  pro- 
tect hia  private  propei-ty  rljchta. — McConnell  T. 
State  Board  of  Equalisation  (Idaho)  494. 

Under  Rev.  St  1887,  K  4962,  4968,  the  Su- 
preme Court  cannot  inquire  into  the  constitu- 
tionality of  the  revenue  law  of  the  state  upon 
a  writ  of  review  upon  the  apidication  of  a  pri- 
vate citizen  in  a  matter  involving  liis  private 
rights. — McConnell  T.  State  Board  of  Equalisa- 
tion (Idaho)  491 

Under  a  writ  of  review,  errors  Mtd  mlstakef* 
of  judgmeait  of  a  board  as  to  the  value  of  imp- 
erty  that  it  is  authorised  to  assess  cannot  be 
reviewed,  nor  can  the  facts  up<m  which  tke  In- 
ferior tribunal,  board,  ot  officer  acted  bo  ccm- 
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Bidered  except  for  the  purpoee  of  aBcertainlDC 
the  fact  of.  jurisdiction— McCJonDell  v.  State 
Board  of  BQaalisation  (Idaho)  494. 

Oa  a  writ  of  review  this  coart  caDoot  reriew 
the  qneitloii  ol  fact  an  to  whether  the  board  of 
equailxBtlon  baa  nloed  railway  telephone  and 
teletcraph  linoi  at  laaa  tluui  their  cash  value.— 
McConnell  t.  State  Board  of  Eqnalbatlaa 
<Id8ho)  494. 

There  being  no  ordinance  conferring  remedy 
by  appeal  frmn  a  Judgmmt  of  the  ractffder'a 
court  of  a  eitj,  the  remedy  ia  br  writ  oi  review. 
— Wong  Sing  v.  City  of  uid«peDdence  (Or.)  887. 

I  2.   ProoMdInc*  A«t«rBlaAtl«B. 

Application  for  writ  of  review  entertained, 
notwithstandlDf;  the  lapse  of  about  a  year  from 
tlie  orders  sought  to  be  reviewed. — State  v.  Su- 
perior Court  of  Lincohi  County  (Wash.)  726. 

CHAMPERTY  AND  MAINTENANCE. 

*An  agrennent  of  attomeya  to  carry  on  a 

litigation  for  a  share  of  the  amoant  to  be  re- 
covered at  their  own  costs  and  expenses  Is 
champertoos. — Moreland  v.  Devenney  (Eau.) 
1097. 

•Where  parties  enter  into  a  duunpertons 
agreonent  they  cannot  neomr  on  a  pnuimina- 
ry  negotiation  merged  Into  each  void  written 
agreement,  or  on  a  quantum  meruit. — ^More- 
land  T.  Vm^Dner  (Kan.)  1097. 

CHANCE. 

Chance  verdict  aa  noonda  for  new  trial,  see 
"Mew  Trialt"  SS  %  & 

CHANCERY. 

See  "BquHT." 

CHANGE  OF  POSSESSION. 

oat  eredltozi  of  i 
aveyancot,"  i  1. 


Kecenttr  aa  anlnat  eredlton  oS  grantor,  aee 
"Fraudulent  Con' 


CHANGE  OF  VENUE. 

Of  criminal  ptDaecntlons,  aea  "Criminal  Law,** 

CHARACTER. 

Of  accused  in  criminal  proaecutlona,  see  "Crim- 
inal Law,"  S  4. 
Of  witneaa,  see  "Wltnessea."  t  8. 

CHARGE. 

To  Jury  In  dvil  actions,  see  "Trial."  i  5. 

To  jury  in  criminal  proaecutlons,  see  "Criminal 


CHARTER. 

Of  municipal  corxra rations,  see  "Municipal  Cor- 
porations." {  1. 

CHARTER  PARTIES. 

See  ''Shipping,-  |  1. 

CHATTEL  MORTGAGES. 

Liabiiity  for  wrongful  sale  of  mortgaged  cfaattela 
belonging  to  decedent's  estate,  see  "Executors 
and  Administrators,"  S  4. 

•  P^t  auotatad. 
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i  1.   ReqnlslteB  and  TaUdltr. 

*A  lease  of  sheep  for  a  certain  time  construed, 
and  held  a  bailment  and  not  a  sale;  and  hence 
a  mortgage  by  tlia  leasee  vraa  Invalid. — Wetoel 
V.  Deeeret  Nat  Bank  (Utah)  570. 

t  C   Oonstrnotloa  aad  opevatloii. 

*A  chattel  mortgage  does  not  convey  title  to 
the  mortgaged  property,  but  only  creates  a  lien 
there(m. — Litz  v.  Bxchange  Bank  of  Alva 
(Okl.)  790. 

The  purchaser  of  personal  property  at  a 
mortgagee'a  sale,  under  a  Junior  mortgage,  AeM 
not  entitled  to  the  property  as  against  the  prior 
mortgagee. — Toungberg  v.  Walw  (Kan.)  972. 

S  3.   RtgHta  and  romodioa  «f  eredltovs. 

Under  Gen.  St.  1901.  S  4244,  declaring  that 
an  unrecorded  chattel  mortgage  where  there 
Is  no  change  of  possession  Is  void  as  against 
creditors  of  the  mortgagor,  etc.,  only  those 
having  some  specific  lien  are  to  be  regarded  as 
ereditora.— Toungberg  v.  Walsh  (Kan.)  972. 

Under  the  provisions  of  Gen.  St  1901,  | 
4244,  an  unrecorded  chattel  mortgage,  where 
there  is  no  change  of  possession.  Is  void  as 
against  the  creditors  of  the  mortgagor  on^ 
while  withheld  from  record. — ^YoungbsK  v. 
V^alah  (Kan.)  972. 

I  4.  PsTmaitt  or  perf  ormaaeo  of  eondl* 
tfon,  release,  and  satiaf  action. 

Chattel  mortgagor  has  a  ri^ht  to  pay  the  debt 
secured  and  extinguish  the  iien  at  any  time  be- 
fore sale  by  the  mortgagee.— Llts  v.  Exchange 
Bank  of  Alva  (Okl.)  790. 

S  6.  Foreolosnre. 

The  mortgagor,  in  an  action  to  foreclose  a 
chattel  mortgage,  held  not  entitled  to  complain 
of  the  indefinite  description  of  the  property. — 
Brenneke  v.  Bmallman  (CaL  App.)  3(6. 

Findings  as  to  execution  of  mortgage.  Id  an 
action  to  foreclose  a  chattel  mortgage.  Held  sufQ- 
clently  definite. — ^Brenneke  v.  &na)lman  ((3al. 
App.)  302. 

*In  the  absence  of  fraud,  when  the  bolder 
of  a  chattel  mortgage  after  default  takes  pos- 
session and  holds  it  for  several  months  and 
then  sells  it  under  the  mortgage,  he  Is  account* 
able  for  the  amount  received  less  the  proper 
expenses  of  keeping  and  sale  price. — ^Harrison 
Nat  Bank  v.  Leslie  (Kan.)  984. 


See  "Fraud." 


CHEAT. 


CHECKS. 


See  "Bills  and  Notes." 

DepMit  in  bank,  see  "Banks  and  Banking," 

CHILD. 

See  "Guardian  and  Ward" ;  "Infants." 
Injuries  to  child  servant,  aee  "Master  and  Serr> 
ant."  1  6. 

CHOSE  IN  ACTION. 

Assignment  see  "Assignments.** 

CITATION. 

See  "Procasa." 

On  ivpeal,  sea  "Appeal  and  Error,"  |  7. 


CITIES. 

See  "Municipal  CJorporattons.*' 
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CITIZENS. 

See  "Indians." 

B|iul  ^protecUon  of  laws,  im  "ConBtitotional 

Privil«es  and  iiiimimiti«%  wem  "Ouutltatioiwl 
Law?  S  a. 

CIVIL  RIGHTS. 

See  "Constitntloiial  Iaw,"  H  8,  4. 

CLAIM  AND  DELIVERY. 

See  "Beplerln.** 

CLAIMS. 

A^nst  citj.  Me  "Municipal  Gorporationa.**  | 

A^fnst  eoant7.  eee  "Ooantiee,"  |  Z 

Against  estate  assigned  for  creditors,  we  'As- 
signments for  Benefit  of  Creditors,"  {  2. 

Against  estate  of  decedent,  see  "Ezecatora  and 
Admioistrators,"  $  6. 

Against  insolvent  ootporatim,  we  "Corpota- 
tlons."  I  5. 

Against  muQidpal  corporation,  see  •Municipal 
Corporations,''  {  12. 

A^inst  property  in  hands  of  receive,  see  "Re- 
ceirers,^*  |  2. 

Mining  claims,  see  "Mines  and  Minerals,"  U 

1-e. 

To  property  levied  on,  see  "Ezecntion,"  |  1. 

CUSS  LEGISLATION. 

See  'institutional  Law,"  I  8. 

CLERKS  OF  COURTS. 

Fees  of  as  element  of  costs,  see  "Coeta,**  |  2. 

CLOUD  ON  TITLE. 

See  'H^oIetiDK  Title." 

COLLATERAL  ATTACK. 

On  acts  of  commissioner  to  enforce  foredoaore, 
see  "Mortgages,"  B  5. 

On  adjudication  in  bankruptcy,  see  "Bankrupt- 
cy," t  1. 

On  appointment  of  personal  representative,  see 
"ExecQtora  and  Aoministratws,"  S  2. 

On  corporate  existence  of  municipality,  see 
"Manfcipal  Corporations."  I  1. 

On  foreign  judgment,  see  "Judgment,?  (  11. 

On  judf^uent,  see  "Judgment, '  S  6. 

On  order  for  sale  at  property  belonsing  to  de- 
cedent's estate,  see  "Executors  ana  Adminis- 
trators," §  7. 

On  proceedings  for  establishment  of  irrigation 
district,  see  "Waters  and  Water  Courses,"  ] 

On  venue  of  action,  see  "Venae,"  1 1. 

COLUTERAL  UNDERTAKING. 

See  "Frauda,  Statute  of,"  fi  1. 

COLLECTION. 

By  bank,  aee  "Banks  and  Banking,"  {  1. 
Of  fHtnte  of  decedent,  see  "Eseoutora  and  Ad- 
ministrators," S  4' 
Of  taxes,  see  "Taxation,"  |  Bi 

COLLEGES  AND  UNIVERSITIES. 

University  lands,  see  "Pnblic  Lands."  |  2. 


COLOR  OF  TITLE. 

To  anitain  advene  poaaoasion,  eee  "Advene 
PoMeMion." 

COMBINATIONS. 

See  ''Ooaqdnu?" 

COMITY. 

Between  oourta,  see  "Courts,"  {  & 

COMMERCE. 

Carriage  of  goods  and  paaMngei^  aee  "Car- 

rien^;  "ShippinK." 

COMMISSION. 

To  take  teatimony,  see  "Depositions." 

COMMISSIONERS. 

County  CMamfidiMieTs,  see  ''Coantlea,**  H  1«  2: 

COMMISSIONS. 

Of  broker,  eee  *%oken,"  1 1. 

COMMITMENT. 

On  charge  of  <»ime,  see  "Criminal  Law,"  {  3 
On  convictiwi  of  crime,  aee  "Criminal  L«w," 
i  & 

COMMON  CARRIERS. 

See  *irrien." 

COMMON  LAW. 

Effect  on  regnidtea  and  validity  of  indict- 
ment, aee  "Indictment  and  Information,"  {  1. 

COMMON  SCHOOLS. 

See  "Scbools  and  School  Districts,"  1 1. 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  {  8. 

COMPENSATION. 

For  ^rformasoe  of  contract,  see  "Contracta,*' 

For  property  taken  tor  public  ua^  see  "Eminent 

Domain,"  |  2. 
For  services,  see  "Maater  and  Servant,"  {  1. 
Of  agent,  see  "Prindpal  and  Agent,"  g  2. 
Of  attorney,  see  "Attorney  and  Client,**  {  2. 
Of  broker,  see  "Brokers,"  i  1. 
Of  custodian  of  attached  property,  see  "Attacb- 

ment,"  $  1. 
Of  receiver,  see  "Receivers,"  S  3. 
Of  sheriff  or  constablcw  see  "Sheriffii  and  Con- 

■tablee,"  I  2. 


Of  experts  aa  wltneasea,  see  '^yidence,'^  |  0. 


COMPETENCY. 

I  wltnessea,  see  "E 
Of  witnesses  in  general,  see  "Wiknessea,*' 

COMPLAINT. 

In  civil  actions,  see  "Pleading,"  |  Z 
In  criminal  proeecution,  see  ''Criminal  Law,'^ 
8  3;    "Indictment  and  InformatiMi." 
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COMPOSITIONS  WITH  CREDITORS. 

8w  "Conqnomise  and  Settleaietit.** 

COMPROMISE  AND  SETTLEMENT. 

See  "Payment.*' 

Evidence  not  to  eonelurivelT  show  a  eom- 
promise.— Bntao  v.  Hnck  (Utah)  833. 

A  matter  not  pleaded  as  a  nttlement  may  not 
be  Aeld  to  be  such. — Rutan  t.  Huek  (Utah) 

833. 

An  agreement  by  the  payM  of  a  note  to  re- 
lease a  surety  held  Bui)ported  by  a  consideration. 
—Baldwin  t.  Daly  (Wash.)  m 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of 
Actions,"  I  2. 

CONCEALED  WEAPONS. 

See  "Weapons."* 

CONCUBINAGE. 

Between  master  and  servant  as  defense  to  ac- 
tion for  irages,  see  "Master  and  Servant,"  f  1. 

CONCURRENT  JURISDICTION. 

Of  courts,  see  "Conrts,"  8  6. 

CONDEMNATION. 

Taking  property  for  pablic  use,  see  "Etmloent 
Domain.*' 

CONDITIONAL  SALES. 

See  "Sales,**  i  6. 

CONDITIONS. 

Conditional  delivery  of  deed,  see  "EIscrowH." 

In  contract  of  sale,  see  "Sales,"  |  8. 

In  contracts,  see  "Contracts."  §  2. 

In  deeds,  see  "Deeds."  g  2. 

In  Insurance  policies,  see  "losarance,"  {  7. 

In  mortgages,  see  "Mortgages."  {  4. 

Precedent  to  action  againat  sheriff,  see  ^'Sheriffs 

and  Constables,"  i  3. 
Precedent  to  action  on  insurance  policy,  see 

"Insurance,"  5  12. 
Precedent  to  action  to  enforce  stockholder's 

lisbility,  see  "Corporations,"  {  2. 
Precedent  to  rescission  of  contract  of  sale  by 

vendor,  see  "Vendor  and  Purchaser,"  fi  8. 

CONFESSION. 

Admissibility  In  evidence,  see  "Criminal  Law,** 
f  4. 

CONFIDENTIAL  RELATIONS. 

Diseiosnre  of  oommunlcatlonB,  see  "Witnesses," 

CONFIRMATION. 

Of  issue  of  irrigation  district  bonds,  see  "Waters 

and  Water  CourseB,''  fi  4. 
Of  tax  titl^  see  "Taxation,"  |  7. 


CONFLICT  OF  LAWS. 

C!onditional  sale,  see  "Sales,"  S  6. 
Conflicting  jurisdiction  of  courts,  see  "Courts," 
I  6. 

Daaoint  of  Indian  lands,  see  "Indiana.** 

CONSENT. 

To  exercise  of  appellate  jariadletion,  see  "Ap- 
peal and  Error,''  {  2. 

CONSIDERATION. 

Enforcement  of  contract  as  dependent  on  con- 
sideration, see  "Specific  Performance,"  S  2, 

Of  assignment,  see  "Alignments."  |  1. 

Of  bill  of  exchange  or  promfesory  note,  see 
"Bills  and  Notes,"  {  1. 

Of  compromise,  see  "Compromise  and  Settle- 
ment'* 

Of  contract,  see  "Contracts,"  {  1. 

Of  deed,  see  "Deeds,"  |  1. 

Of  fraudulent  conveyance,  see  "Frauduloit 
Conveyances,"  S  1. 

Of  note,  see  "Bills  and  No:ea,"  fi  1,  6. 

Of  tax  deed,  see  "Taxation,"  ft  7. 

Want  of  consideration  as  groond  for  cancella- 
tion of  instrument,  see  '^Cancellation  of  In- 
struments,'* I  1, 

CONSPIRACY. 

Evidence  of  acts  and  declarations  of  conspir- 
ators, see  "Criminal  Law,"  S  4. 

Restraining  by  injunction,  see  "Injunction," 
i  2. 

I  1.  OlvilUaUUtT. 

Act  of  defendant  in  attachment  proceedings 
and  others  in  disposing  of  the  attached  property 
nfter  dismissal  of  the  attachment  and  before 
judgment  held  not  an  actionable  conspiracy  as 
Against  the  attachment  plaintiff. — Menner  v. 
Slator  (Oal.  Sup.)  S6. 

CONSTABLES. 

See  "Sheriffs  and  ConatabieK" 

CONSTITUTIONAL  LAW. 

Consideration  of  question  of  constitutionality 
of  statute  on  certiorari,  see  "Certiorari,"  i  1. 

ProoUtong  nUattng  to  parUcuXar  wbJeetM. 

See  "Appeal  and  Error,"  H  2,  3 ;  "Elections." 
§  1 ;  "Eminent  Domain.^'  S  1 :  "Jury,"  i  1 ; 
"Municipal  Corporations,"  SS  1,  2.  11 ;  ^'Of- 
ficers." f  1;  "Public  Lands,"  «  2,  6;  "Tax- 
ation,'*  H  1,  4;  "Venue/!  |  1;  "Waters  and 
Whter  Courses,"  {  4 ;  "Weapons." 

Enactment  and  validity  of  statutes,  see  "Stat- 
utes," f  1. 

Irrigation  districts,  see  "Waters  and  Water 

Courses,"  {  4. 
Spocial  or  local  laws,  see  "Statutea,"  |  2. 
Subjects  and  titles  of  statutes,  see  "Statutes." 

13. 

i  1.  OoBatnetloiit  operatloa,  mmA  aa* 
foreoBtent  of  eoMrtitntloMl  yvo- 
vlsloBB. 

Const  art  21,  |  2.  isHividing  that  all  laws  not 

repugnant  to  the  Constitution  are  continued  Id 
force  until  they  expire  by  their  own  llniitationa, 
or  are  altered  or  repealed  by  the  Legislature, 
applies  to  special  as  well  as  general  taws,  ami 
the  word  "altered"  means  to  make  different 
without  destroying  identity. — ^Butler  v.  City  of 
Lewiston  (Idaho)  234. 
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*Tb»  OMMrtltntlonallty  of  a  law  will  not  be 
pasaed  upon  unlen  it  ii  abaolutelr  necessary 
to  do  80  to  decide  a  caae. — ^UiUa  NoTelty  Co. 
T.  Dnnbar  (Idaho)  032. 

I  S.   IMatvllraitlvB  ttt  cavwmBamtal  pott* 

Seas.  Laws  1905,  p.  376,  c.  180,  prohibiting 
unauthorised  railroad  ticket  brokerace,  Md  not 
subject  to  objection  of  delegating  to  railroads 
the  iiower  to  create  crlnie. — In  ze  O'Neill 
(Wash.)  104. 

I  8.   PrlTllecas  or  ImMaMlttaa*  nad  elnss 

leclslatlaB. 
*Lawfl  1003,  p.  68,  c.  66,  prohibitinr  barber- 
ing  on  Sundar,  held  not  nnconstltatioDal  as  in 
violation  of  Quogt  art.  1,  f  12,  or  of  Const  U. 
8.  Amend,  li,  |  L— SUte  t.  BergteMt  (Wash.) 
177. 

Laws  1906,  pp.  S72,  878,  relating  to  license 
tu  for  peddUng  certain  articleH  after  shipment 
to  the  state,  held  to  impair  the  privileges  of 
dtlsens  of  the  several  states  guarantied  by 
Oonst  U.  8.  art  4,  I  2^Bacon  t.  Locke 
(Wash.)  721. 

I  4.    Eanal  proteotlOH  of  Inws. 

•SesB.  Laws  1906,  p.  376,  c.  180,  prohibiting 
unauthorised  railroad  ticket  brokerage,  hHd  not 
to  deny  equal  protection  of  the  laws  by  graDting 
special  privileges  to  railroads. — In  re  O'Neill 
(Wash.)  104. 

I  5*   Dm  proeaea  of  lav. 

*8e88.  Uwi  1906,  p.  376,  e.  180,  prohibitlnff 
imauthoriied  railroad  ticket  brokerage,  Add  not 

repugnant  to  Const.  U.  8.  Amends.  5,  14,  nor 
to  Const  art.  1,  i  3,  guarantying  due  process 
of  law.— In  re  O'Neill  (Waah.)  1(». 

CONSTRUCTIVE  TRUSTS. 

See  "Trusts,'*  1 1. 

CONTEMPT. 

In  acting  as  jadge  pending  nuudamna  proceed- 
ings, see  "Mandamus,"  {  8. 

I  X*  Aota  or  oondnot  ooaatitwtlMC  eou- 
tampt  of  eonrt. 

•Under  Code  Civ.  Proc  «  2170. 8463, 840-843, 
held  that  d^endant  in  an  action  to  recover  pos- 
session  of  personal  property  was  guilty  of  con- 
tempt— ^tate  V.  District  Court  of  Second  Judi- 
cial Dist  for  Silver  Bow  County  (Mont)  641. 

I  S.    Power  to  pwalali  ud  proa— diaga 

therefor. 

An  objection  that  an  order  to  show  canae  why 
a  person  should  not  be  panlshed  was  not  suffi- 
■clently  specific  in  designating  the  facts  relied 
on  held  without  merit. — State  v.  District  Court 
of  Second  Judicial  Dlst  for  Silver  Bow  County 
(Uont)  641. 

CONTEST. 

Of  election,  see  "Elections,"  S  6. 

CONTINUANCE. 

Review  of  discretionary  rulings  on  motion  for, 

see  "Appeal  and  :Brror,"  9  20. 
Bevlew   of   rulings   on   application   for,  see 

"Oiminal  Law,'*^  S  13. 

Denial  of  a  continuance  held  not  to  have 
amounted  to  an  abuse  of  discretion. — McCon- 
nell  V.  Fox  (Oal.  App.)  269. 

•Diligence  required  by  Rev.  St  1898.  $  3133. 
for  a  continnance  because  of  absence  of  evi- 


dence. Md  not  shown.' — Corporation  of  Mem- 
bers of  Church  of  Jesua  Christ  of  Latter-I>aj 
ESainta  ▼.  Watwn  (Utah)  TBI. 

CONTRACTS. 

Agreem«)ts    within    statnte    of   frandl.  MC 
^'Frauds,  Statute  of." 
Aasignmeht,  see  "Assignmenta." 
Cancellation,  see  "Cancellation  of  InBtruments." 
Certainty  in  pleading  in  action  for  breach,  see 

"Pleading,"  |  7. 
Champertous  contracts,  aea  "Cbamp^ty  and 

Maintenance." 
Damagaa  for  breach,  aee  "Damages,*'  1 1. 
Decision  oa  appeal  as  to  oonatrnetitm  aa  law  oi 

the  case,  see  ^'Appeal  and  ElcTor,**  {  25. 
Negligence  of  contractor,  see  **NegligeiKe,"  I  1. 
Novation,  see  "Novation." 

Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 

Parol  or  extrinsic  evidence,  see  "Bvidence,"  $  8. 

Reformation,  see  "Reformation  of  InBtrnrnMits." 

Specific  performance,  see  "Specific  Perform- 
ance." 

ContracU  qfparHcuJar  classes  <if  parties. 

See  "Carriers."  \  2:  "Counties,"  S  1 :  "Master 
and  Servant ' ;  "Municipal  Gorparationa,"  |  4. 

Contracts  nlaUng  to  parUeular  tultfecca. 

See  "Boundaries.'*  i  1 ;  "Btines  and  Minerals." 

S  7 ;  "Public  Unds,"  {  2. 
(Carriage  of  passengwa,  aee  "Caniera,"  1  2. 

Particular  Clowe*  ciT  ezpras  ooneraeta. 

See  "Bills  and  Notea";  "Exchange  of  Prop- 
erty": "Insurance";  "PartnerAip" ;  "Re 
wards^' ;  "Sales." 

Agency,  see  "Principal  and  Agent." 

Charter  parties,  aee  "Shipping,"  i  1. 

Employment,  see  "Master  and  Servant** 

Leases,  see  "Landlord  and  Tenant" 

Mutual  bmefit  insurance,  see  "Insnrance,**  {  13. 

Sales  of  realty,  see  "Vendor  and  Purchaser." 

Suretyship,  see  "Principal  and  Surety." 

Particular  eloasM  of  implied  contract*. 

See  "Contribution." 

ParticxiUtr  modes  of  dtaOtarfftna  contracts. 
See  "Compromise  and  Settlement" ;  "Payment" 

1  1.  Be«miaiteB  nad  nlldlty. 

A  contract  for  architect's  services  htld  not 
void  for  his  failnre  to  take  out  an  ardiitect's 
certificate,  required  by  Act  March  23,  1901 
(St.  1901,  p.  641.  c.  212).— Fitshngfa  t.  Maaon 

(Gal.  App.)  282. 

A  provision  In  a  building  contract  for  the  sub- 
mission of  any  differences  to  arbitration,  and 
that  the  arbitrators'  decUion  shall  be  final,  hdd 
void  under  Rev.  St  1887,  S  3229.— Hnber  t.  St 
Joseph's  HMpital  (Idaho)  768. 

I  %.    Oonatmotion  and  opemtioa. 

In  an  action  for  a  balance  doe  on  a  bnilding 
contract,  a  lien  for  materials,  paid  bv  defendant. 
held  properly  allowed  aa  a  counterclaim  against 
the  contractor,  und»  Code  Civ.  Proc.  1 1193^ 
Wyman  v.  Hooker  (Ca).  App.)  79. 

•Where  defendants  employed  plaintiff  as  an 
architect,  they  were  entitled,  in  the  absence  of 
a  contract  to  the  contrary,  to  discontinue  the 
work  at  their  option,  paying  plaintiff  for  serrices 
rendered  and  expenses  incarred. — Fitihu^  f. 
Mason  (Gal.  App.)  282. 

An  allnalon  to  fees  In  an  architecfa  letter 
held  not  to  constitute  one  of  the  terms  of  the 
contract  for  his  emijloyment.  which  included  so 
implied  provision  to  pay  regular  fees. — Fitz- 
hugh  V.  Mason  (Cal.  App.)  2S2. 


*  Point  nsmotated.  See  ayUabna. 
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A  contract  whereby  the  seller  of  bank  stodi 
agreed  to  refund  to  purchaser  proportionate 
share  of  an;  loss  resulting  to  the  bank  in  a  cer- 
tain transaction  construed,  and  hdd  that  a  re- 
covery of  the  loss  after  the  time  sj)ecified  in  the 
contract  was  a  defense  to  an  action  thereon. — 
Robinson  v.  Pierce  (Colo.)  624. 

Conduct  of  purchaser  of  bank  stock  held  to 
have  precluded  a  recovery  on  a  contract  be- 
tween hioiBeU  and  the  seller  whereto  the  seller 
was  to  refund  the  proportionate  part  of  a  cer- 
tain loss  to  the  bank  in  case  the  loss  were  not 
recovered. — Robinson  v.  Pierce  (Colo.)  G24. 

*A  building  contract  providing  that  no  al< 
lowance  for  delay  shall  be  made  unless  a  claim 
is  presented  in  writing  within  24  hours  after 
■ucn  delay  held  waived.— Huber  t.  St  Joseph's 
Hospital  (Idaho)  768. 

A  contract  between  plaintiff  and  defendant 
h4:li  to  give  three  other  persons  an  equal  inter* 
eat  with  defendant  in  shares  of  corporate  stock, 
entitling  plaintiff  by  virtae  of  an  assignnient 
from  the  three  persons  to  a  designated  number 
of  shares.— Grant  v.  Walsh  (Wash.)  1113. 

Besolsslon  and  abandonment. 

Here  rescission  in  pais  is  relied  on  as  a 
defense,  it  mast  be  shown  that  defendant  re- 
scinded promptly  and  gave  notice  of  such  re- 
scission to  plaintiff  (Civ.  Oode,  ifi  1691,  3406- 
S408).— McGne  v.  Rommel  (Gal.  Sap.)  1000. 

I  8.   Ferfonaanoa  mr  brsas^ 

*A  contractor  held  entitled  to  recover  final 
payment  after  completion  of  the  work,  not- 
withstanding the  arcnitect's  wrongful  withhold- 
ing of  the  final  certificate. — Wyman  v.  Hooker 
(Cal.  App.)  7fl. 

Written  stipnlationB  and  written  estimates  for 
extra  work  performed  by  building  contractor 
held  waived. — Wyman  v.  Hooker  (Oal.  App.) 
79. 

'Oircnmstances  held  such  tiiat  payment  of 
contract  price  and  occupancy  of  a  house  by  plain- 
tiff did  not  estop  her  from  claiming  damages  for 
defradant's  failure  to  build  the  bouse  fn  accord- 
ance with  the  contract — Bkstrand  t.  Barth 
(Wash.)  805. 

I  4.    Aetiotts  for  linaok. 

In  an  action  by  a  mortgagee  for  breach  of  a 
contract  obligating  defendant  to  account  for 
mortgaged  cattle  which  he  sold  to  third  persons, 
evidence  hM  insnflScient  to  support  a  judgment 
Cor  plaintiff.— Sherman  v.  Ward  (Acis.)  856. 

Evidence  held  to  justify  a  finding  of  the  ac- 
ceptance of  a  building  by  the  architect  and  of 
its  subsequent  occupation  by  the  defendant. — 
Wyman  v.  Hooker  (Oal.  App.)  79. 

*In  an  action  on  a  building  contract,  it  was 
not  necessary  that  the  contractor  should  allege 
an  excuse  for  the  ardiitecfs  wrongful  wltib- 
bolding  of  a  final  certificate. — ^Wyman  v.  Hook- 
er (Cid.  App.)  78. 

*A  complaint  on  a  building  contract  alleging 
full  performance  heid  not  fatally  defective  for 
failure  to  all^  that  the  work  was  done  to  the 
satisfaction  of  the  architect,  and  that  he  gave 
final  certificate. — Wyman  v.  Hooker  (CaL  App.) 
79. 

In  an  action  on  a  building  contract  the  con- 
tractor held  entitled  to  testify  in  rebuttal  that 
he  did  not  pay  his  subcontractor  for  the  floor 
antn  the  architect  had  pass^  on  and  accepted 
It — Wyman  t.  Hooker  (Cal.  App.)  79. 

In  an  action  on  a  building  contract  providing 
for  written  application  for  extension  of  time 
because  of  any  delays,  evidence  that  the  owner 
had  waived  the  stipulation  requiring  written 
application  held  erroneously  exdndea. — Huber 
V.  St  Joseph's  Hospital  (Idaho)  768. 


In  an  action  for  damages  for  defendant's  fail- 
ure to  properly  construct  a  building  for  plaintilL 
held  proper  to  exclude  evidence  as  to  the  filing  ol 
the  plans  with  the  building  inspector  of  the  aty^ 
and  his  approval  d  the  building. — Bkstrand  T. 
Barth  (Wash.)  805. 

CONTRADICTION. 

Of  witness,  see  "WitneaMs,"  <  8. 

CONTRIBUTION. 

Among  sureties,  see  "Principal  and  Snrety,"  1 2. 
Limitation  of  action  for,  see  "Umitatlon  of  Ae- 

tions,"  S  1. 

The  remedy  of  an  owner  of  a  part  of  a  tract 
of  land  subject  to  a  street  assessment  bond  Is 
to  pay  the  full  amount  of  the  bond,  and  com' 
pel  contribution  from  the  owner  of  the  other 
part— KUis  t.  Witmer  (Cal.  Sup.)  800. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence."  S§  3.  4. 

Of  passenger,  see  "Carriers,**  I  2.. 

Of  person  injured  by  operation  of  railroad,  see 

"Railroads,^'  8  8. 
Of  person  injured  on  highway,  see  *^Unnlcipal 

Corporations,"  SI  9,  10. 
Of  servants,  see  "Master  and  Servant,"  I  7. 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  Gonvey- 

ances." 
In  trust,  see  "Trusts,"  ]  1. 

OMwevanoM  bv  or  to  parMouiar  okmn 
partia. 

See  "Guardian  and  Ward,"  1 1 ;  "Husband  and 
Wife."  i  1;  "Infants,"  1 1;  '-RMselTers,"  1  1. 

Convevanceg    particular  spectra  of  property. 

See  "Mines  and  AdUnerals,"  t  7;  "Public 
Lands."  8  2. 

Particular  oUuses  qfconveyanoet. 

See  "Assignments";  "Assignments  for  Benefit 
of  Creditors" ;  "Chattel  Wtortgagee" ;  "Deeds" ; 
"Mortgages." 

CORPORATIONS. 

As  parties,  see  "Parties,"  I  1. 

Compensation  of  agent      see  "Principal  and 

Agent,"  fi  2. 

Contracts  relating  to  corporate  stock,  see  "Con- 
tracts," i  2. 

Oorrection  of  judgmmt  against,  see  "Appeal 
and  Error."  8  2S. 

Injunction  to  restrain  sale  of  stock,  see  "In- 
junction," B  2. 

Privileged  communications  between  officers,  see 
"Libel  and  Slander,"  8  2. 

Requirements  of  statute  of  frauds  as  to  sale  of 
corporate  stock,  see  "Frauds,  Statute  o^"  {  ^ 

Taxation  of  corporations  and  corporate  prop- 
erty,  see  "Taxation,"  8  4. 

Particular  ekute*  of  oorporatUms. 

See  "Building  and  Loan  Associations";  "Muni- 
cipal Corporations";  "Railroads,"  {  1. 

Insurance  companies,  see  "Insurance." 

Water  companies,  see  "Waters  and  Water 
Courses,"  §  4. 

i  1.    Oavltal,  stoek.  and  dlTidonda. 

In  an  action  against  a  corporation  tor  the 
conversion  of  certain  stock      lefuaal  to  trana- 
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fer  it  to  plaintiff's  vendee,  certain  evidence  of- 
fered by  defendant  held  erroiieonsly  excluded. — 
Toung  T.  New  Standard  Concentrator  Co.  (CaL 
Snp.)^ 

Contract  of  sale  held  to  reqaire  the  aeller 
only  to  trader  an  assignment  of  his  right,  title, 
ana  interest  in  the  property  in  question.— 
McGue  V.  Rommel  <Oal.  Sup^)  1000. 

*An  interest  in  the  capital  stock  of  a  corpo- 
ration conetitutea  a  property  right  which  may 
be  transferred,  and  afEords  a  consideration  for 
a  contract  of  aale.  although  no  certificates  have 
been  Issued. — McGue  t.  Rommel  (CaU  Sap.) 
1000. 

Under  Const,  art,  12.  {  11.  and  Civ.  Code,  8$ 
823,  359.  stock  issued  under  certain  restitu- 
tions of  the  directors  of  a  corporation  held  ia- 
Bned  as  paid-up  st»ck.— Turner  t.  SHdelity  Loan 
Concern  (Cal.  App.)  62. 

An  incorporators'  agreement,  providing  for 
the  issaance  of  stock  in  payment  for  a  business 
and  the  good  will  and  services  of  certain  stock- 
holders, on  being  adopted  by  the  cornoration, 
became  binding  on  it. — Turner  v.  Fidelity  Loan 
Concern  (Cal.  App.)  02. 

The  issaance  of  corporate  stock  In  considera- 
tion of  property  or  services  will  be  presnmed 
to  have  t>een  fair  and  free  from  fraud  unless 
the  contrary  clearly  appears. — Tamer  t.  Fi- 
delity Loan  Concern  (Cal.  App.)  62. 

A  resolution  of  directors  of  a  corporation  pro- 
viding for  the  issuance  of  stock  cannot  be  at- 
tacked, because  of  the  interest  of  the  directors, 
where  they  were  the  sole  beneficiaries. — Turner 
V.  Fidelity  Loan  Concern  (Cal.  App.)  62. 

*A  cortK>ration  paying  a  dividend  to  a  person 
appearing  on  its  books  as  stockholder  after  no- 
tice of  transfer  to  a  third  person  held  liable  to 
the  third  person  for  the  dividend. — Steel  v.  Is- 
land City  Mercantile  &  Milling  Go.  (Or.)  783. 

*A  corporation  on  declaring  a  dividend  be- 
comes indebted  to  each  stockholder  who  may 
enforce  or  assign  his  demand  as  any  other 
creditor. — Steel  v.  Island  City  Mercantile  & 
Milling  CJo.  (Or.)  783. 

I  2.   Mamber*  ud  stoekholden. 

Under  Civ.  Code,  322.  ^1,  332,  349.  a 
creditor  of  a  con>oration  ?ield  not  entitled  to 
enforce  a  stockholder's  subscription  liability  di- 
rectly, but  only  by  suit  to  whicb  the  stock- 
holders are  parties  to  .compel  an  assessment. — 
Turner  t.  Fidelity  Loan  Concern  (Cal.  App.) 
62. 

A  creditors'  suit  against  a  stockholder  on  an 
alleged  unpaid  subscription  cannot  be  supported 
proof  of  an  executed  subscription  contract. — 
Tamer  v.  Fidelity  Loan  Concern  (Cal.  App.)  62. 

In  a  creditors'  suit  against  stockholders  to 
recovo-  alleged  unpaid  subscriptions,  the  cor- 
porators' agreement,  adopted  by  the  corpora- 
tion, held  admissible  as  bearing  on  the  validity 
and  construction  of  resolutions  under  which 
stock  was  issued. — Turner  v.  Fidelity  Loan  Con- 
cern (Cal.  App.)  62. 

In  a  creditors'  suit  against  stockholders  of  a 
corporation  to  recover  unpaid  stock  subscrip- 
tions, it  was  error  for  the  court  not  to  consider 

and  find  the  value  of  services  .rendered  by  one 
of  the  defendants  to  the  corporation  and  set  off 
the  same  against  his  liability. — Turner  y.  Fi- 
delity  Loan  Concern  (Cal.  App.)  62. 

Complaint  in  action  by  trustee  in  bankruptcy 
to  recover  unpaid  subscriptions  to  capital  stock 
held  insaffldent. — Felker  v.  Sullivan  (Colo.) 
213 ;  Same  t.  Maxwell  (Colo.)  215. 

An  action  wiU  not  lie  against  a  subscriber 
to  corporate  stock  ontil  an  agreement  by  the 


corporation  releasing  the  subscriber  la  set  axtde. 
— Felker  v.  Sullivan  (Colo.)  213 ;  Same  v.  Max- 
well (Colo.)  215. 

Evidence  on  a  hearing  on  the  report  of  a 
receiver  of  a  corporation  considered,  and  held 
sufficient  to  warrant  a  finding  that  a  reeolation 
adopted  at  a  meeting  of  stockholders  to  the  ef- 
fect that  certain  stockholders  should  receive  no 
compensation  for  their  services  unless  the  hma- 
ness  of  the  corporation  shonld  earn  each  amount 
over  and  above  all  expenses  had  been  ignored 
and  treated  as  a  nuIUty  by  all  parties  connected 
with  the  business  and  management. — Core  & 
Wegener  v.  Ballard  Iron  Works  (Wash.)  800. 

f  3.   OAeeM  mmd  acenta. 

Proof  of  notice  of  a  directors*  meeting  of  a 
corporation  held  unnecessary  to  sustain  the 
validity  of  a  resolution,  where  the  record  of 
the  meeting  redted  that  the  directors  wcie 
notified.— Turner  v.  Fidelity  Loan  Concern  (C«L 
App.)  62. 

(  4.    Corporate  powers  aad  llabllltlea. 

*The  mere  fact  that  one  was  a  stockholder 
in  a  corporation  did  not  give  him  authority  to 
employ  an  attorney  to  defend  an  action  against 
the  corporation. — Tabor  t.  Bank  of  Leadville 

(Colo.)  1060. 

Secretary  of  corporation  held  without  au- 
thority to  ratify  unauthorized  act  of  corpora- 
tion's agent — Bdd  v.  Alaska  Packing  Co.  (Or.) 
139. 

Under  Rev.  St  1889,  ||  8480.  3500.  S90Q. 
3510,  a  domestic  corporation  held  properly 
sued  as  a  Joint  defendant  with  an  individual 
in  the  county  in  which  the  individual  resides. 
— Harrison  v.  Carbon  Timber  Co.  (Wyo.)  215. 

Summons  in  an  action  against  a  corporation 
must  be  served  in  the  county  of  its  residence, 
as  required  by  Rev.  St  1899,  S  3516,  or  in  the 
manner  prescribed  by  Sess.  Laws  o. 
62,  c.  58.— Harrison  t.  Carbon  Timber  Co. 
(Wyo.)  21S. 

5  S.    InsoWenoT  and  reoelTors. 

*0n  the  appointment  of  a  receiver,  certain 
claimants  held  entitled  to  their  claims  for 
services  preferred,  under  Ballinger's  Ann.  Codes 

6  St  SI  0919-5923.— Cora  &  Wegener  t. 
Ballard  Iron  Worka  (Wash.)  900. 

I  6.    Foreign  eorporatioiia. 

In  an  action  against  a  foreign  corporation, 
failure  to  find  whether  it  was  organized  under 
the  laws  of  the  particular  state  alleged  held 
immaterial. — Herman  Waldeck  &  Co.  t.  Pacific 
Coaat  S.  S.  Co.  (CaL  App.)  158. 

*AlI^tion  and  proof,  in  action  by  foreign 
building  and  loan  association  to  foreclose  mort- 
gage, of  transacting  no  more  busineos  than  that 
involved  in  the  action,  held  insufficient  to  con- 
stitute a  defense  by  showing  violation  of  1 
Mills'  Ann.  St  H  490,  500,  1868.— Roseben? 
V.  Valley  Building  &  Loan  Asa'n  (Colo.)  637. 

*The  doing  of  a  single  act  or  the  making  of 
a  single  contract  by  a  foreign  corporation  with- 
in the  state  does  not  constitute  doii^  business 
within  the  state,  within  Oinst  art  12.  f  8. — 
A.  Booth  &  Co.  v.  Weigand  (Utah)  734. 

*A  foreign  corporation,  not  having  compUed 
with  Const,  art  12,  S  9,  and  Rev.  St  1^  H 
351,  352,  heid  not  thereby  preduded  from  suing 
on  a  contract  not  ill^al  in  itself,  made  with  a 
citizen,  and  executed  on  the  part  of  the  corpora- 
tion, and  on  other  claims  assigned  to  such 
corporation,  against  such  citizen,  not  in  the 
ordinary  course  of  its  business. — ^A.  Booth  ft 
Co.  V.  Weigand  (Utah)  73^ 
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CORPUS  DEUCTI. 

Evidence  in  prosecntiona  fi>r  homIdd«i  wee 
"Homicide,"  I  3. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,*'  I  4. 
Of  bill  of  exceptions,   see  "Exceptions,  BUI 
of,"  §  2. 

Of  judgment,  see  "Judgment,"  S  4. 
Of  record  on  appeal  or  writ  of  error,  aee  "Ap- 
peal and  Error,"  S  11. 

CORROBORATION. 

Of  accomplice,  see  "Criminal  Lav,"  I  4. 

COSTS. 

In  condenmatlon  proceedings,   gee  "Eminent 

Domain,"  I  S. 
In  probate  proceedings,  see  "Wills,**  |  3. 

S  1.   Hatnre,   croiinda,   mmi   extent  of 
richt  la  KeaeraL 

The  word  '-costs,^  in  Rev.  St.  1898,  SS  3181, 
3190,  3605,  Aeld  to  indude  only  taxable  costs. — 
McCready  v.  Rio  Grande  Weetern  By.  Co. 
(Utah)  331. 

%  It.    On  appeal  or  error,  and  on  new 
trial  or  motion  therefor. 

*Where  an  ap^al  is  prosecuted  by  defendaot 
for  delay,  plaiutifF  held  entitled  to  au  afiQrmance 
with  damages. — Goff  v.  Healey  (Cal.  App.)  89. 

Under  Sup.  Gt  Rule  6  (24  Pac.  tI),  reporter's 
fee  fbr  transcribing  notes  or  the  record  on  appeal 
and  the  cost  of  typewriting  briefs  are  properly 
taxable  to  the  successful  party  on  t^peaL — 
Brandon  v.  West  (Nev.)  827. 

Clerk  of  Supreme  Coart  in  taxing  costs  on 
appeal  would  not  go  tbrough  the  record  to  dis- 
cover  redundant  and  irrelevant  matter  not  spe- 
cifically pointed  ont  by  the  exceptions. — Clark  t. 
Eltfnge  (Wash.)  901. 

Under  Ballinger's  Ann.  Codes  &  St  8  0528, 
and  Sup.  Ct  Rule  14,  only  75  cents  a  page  would 
be  allowed  as  coats  for  briefs  on  appeal,  in  the 
absence  of  an  affidavit  that  the  item  charged 
for  briefs  was  necessarily  paid. — Clark  v.  EI- 
tinga  (Wash.)  901. 

Under  Ballinger's  Ann.  Codes  &  St.  {  6S28, 
and  Snp.  Ct.  Rale  14,  only  five  cents  a  folio 
would  be  allowed  as  costs  on  appeal  for  the 
transcript,  where  it  did  not  appear  that  the 
i^n  charged  for  the  transcript  eonstttnted  the 
clerk's  fiees  for  preparing  the  record. — Clark  v. 
Eltlnge  (Wash.)  901/ 

Under  dalllnger's  Ann.  Codes  &  St.  8  0528, 
prevailing  party  on  appeal  held  entitled  to  tax 
as  costs  10  cents  a  folio  for  a  transcript  of  oral 
testimony  made  by  the  stenographer. — Clark  v. 
El  tinge  (Wash.)  901. 

Neither  Ballinger's  Ann.  Cbdes  &  Sl  S  0528, 
nor  the  rales  of  the  Supreme  Court  authorize 
the  recovery  of  express  charges  as  costs  on 
appeal.— Clark  v.  Eltinge  (Wash.)  901. 

'Plaintiffs  in  error  held  not  entitled  to  costs 
on  writ  of  error  where  Judgment  was  modified 
by  reason  of  changed  coiulitions.  and  not  as  the 
result  of  wror. — ^Diefenderfer  t.  State  (Wyo.) 
601. 

CO-SURETIES. 

See  "Principal  and  Snretar."  I  2. 


CO-TENANCY. 

See  "Tenancy  In  Common." 


COUNTERCLAIM. 

See  "Set-Off  and  Couoterclaim.** 

COUNTIES. 

See  "Municipal  Corporations." 

{  1.  Property,  eontraets,  and  liabilities. 

The  power  to  erect  a  courthouse,  given  by 
Sess.  Laws  1897,  p.  Ill,  c.  12,  art  1,  8  1.  in- 
cludes the  power  to  purchase  fnmisbiDgs  for 
the  completion  of  such  courthouse,  and  to  issue 
bonds  therefor^Territory  v.  Baxter  (Okl.) 
TOO. 

Under  Sees.  Laws  1897,  p.  111.  c.  12.  art.  1. 
S  1,  a  board  of  county  conunlssioners  has  pow- 
er to  purchase  a  site  on  which  to  erect  a  ^ii, 
and  to  issue  bonds  in  payment  therefor. — Ter- 
ritory V.  Baxter  (Okl.)  709. 

S  S.   ClAlms  ag>aiut  onnnty. 

Under  County  Government  Act  1897  (St. 
1897,  p.  470,  c  27^  |  40,  a  board  of  super- 
visors  Aeld  to  have  had  no  authority  to  allow 
a  claim  under  Pol.  Code,  S  3804,  filed  more 
than  a  year  after  its  accrual. — Mnri^  T. 
Boudshu  (Gal.  Ai^.)  278. 

COURTHOUSE. 

Powa  of  county  to  arect,  see  "Ooimtles,''  1 1. 

COURTS. 

Contempt  of  court,  see  "Contempt." 
Effect  of  appearance  on  jurisdiction,  see  "Ap- 
pearance. 
Judges,  see  "Judges." 

Jurisdiction  In  bankrupt^,  see  "Bankrupb^," 
S  1- 

Justices'  courtai,  see  "Justices  of  the  Peace." 
Powers  as  to  custody  of  child,  see  "Divorce," 
8  6. 

Process  to  bring  party  within  jurisdiction  of 
court,  see  "Process,"  8  1- 

Probibltion  to  inferior  courts,"  see  "Prohibi- 
tion." 

Province  of  court  and  jnry,  see  "Trial."  8  5. 
Review  of  decisious,  see  "Appeal  and  Error." 
Right  to  trial  by  jnry,  see  "Jaiy,"  1  1. 
Tml  by  oonrt  witbont  Jury,  see  ''Trial."  |  7. 

8  1.  EatnliUaliment,   vrsanlaatlont  and 

procednre  in  geoMral. 

Where  a  findini;  that  a  railroad  company  had 
no  interest  in  certain  public  lands  was  based 
on  certain  federal  decisions,  a  decision  of  the 
Supreme  Court  of  the  United  Statos  holding 
the  contrary,  rendered  after  the  decision  of  the 
rase  in  question,  was  available  on  apiieal  as  a 
conclusive  authority  against  such  finding, — 
Southern  Pac.  It  Co,  v.  Lipman  (Cal.  Sup.) 
445 ;  Same  t.  Strauss  (CaL  Sup.)  451 :  Same  T. 
Goldman  (CaL  Sop.)  462;  Same  v.  Willard,  Id. 

Certain  decisions  of  the  Supreme  Conrt  held 
sustained  under  the  rule  of  stare  de(^s. — 
Schoouover  v.  Bimbaum  (Cal.  Sup.)  909. 

•The  decisions  of  the  federal  courts  are  con- 
trolling on  the  question  of  the  rights  of  the 
snrviving  husband  and  wife  in  a  homestead 
entnr  under  the  laws  of  the  United  States. — 
Hall  T.  Hall  (Wash.)  106;  Conntngham  t. 
Krnta  (Wash.)  109. 

8  S.   Oonrta  of  gemtr^  oriKinal  Jnrisdie- 
tlos. 

The  jurisdiction  of  the  district  court  con- 
ferred by  Const,  art.  8,  8  7,  held  the  power  to 
pass  on  the  subject-matter  of  the  controversy. 
—Snyder  v.  Pike  (Utah)  692. 
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1  3.    Courts  of  proliato  Jurlidtetloii. 

The  district  court  eittiog  as  a  court  of  probate 
has  odI;  such  powers  ai  are  expreealy  oimferred 
upon  it  by  statute,  and  aach  ai  are  necessarily 
implied  to  carry  out  those  expressly  conferred. — 
In  re  Tuoby's  Bstate  ^ont)  486;  Shields  v. 
Pauwclyn,  Id. 

I  4.   CoBTts  of  »ppell»te  Jwrisdletiom. 

Under  Const  art.  6,  fi  4i  the  judgment  of  tbe 
District  Oourt  of  Appeals  is  not  conclusive, 
nor  is  its  dedsion  a  concludve  declaration  of 
the  law  applicable  to  the  case,  until  80  days 
haa  expired  after  tbe  judgment  was  pronounced. 
—In  re  Smith  (Oal.  App.)  167. 

Under  Const  art  6,  §  4,  a  Judgment  of  tbe 
District  Court  of  Appeals  does  not  become 
conclnsiTe  on  the  parties  on  its  becoming  "Snal 
therein,"  until  30  daya  thereafter,  within  which 
tbe  Supreme  Court  is  entitled  to  hear  and 
determine  tbe  cause. — In  re  Smith  (CaL  App.) 
167. 

I  S.    Ualted  States  eourts. 

*0n  the  reversal  of  an  order  afiSrming  a  di- 
vorce decree  by  tbe  Supreme  Court  of  the  United 
States  and  the  filing  of  the  remittitur  from  tbe 
federal  court  in  tbe  Supreme  Court  of  tbe  state, 
the  appeal  is  pending  in  such  court  for  such 
further  determination  as  may  be  required  not 
inconsistent  viQi  the  fedenU  court's  opinion.— 
Harding  r.  Harding  (OaL  Biv>) 

I  6.   C«wiment  am4  oonflletiiic  iniis- 
dlotlon*  And  aomlty. 

A  petition  to  transfer  a  cause  from  the  Court 
of  Appeal  to  tbe  Supreme  Court,  filed  more 
than  10  days  after  tbe  judgment  in  the  former 
court  became  final,  will  be  stricken  from  tbe 
file*.— Hewlett  v.  Beede  (Cal  Sup.)  108&. 

The  probate  court  has '  ezclaBive  jurisdiction 
of  tb»  settlement  of  estates  subject  to  appeal. — 
Abrams  t.  White  (Idaho)  602. 

Original  proceeding  in  equity  in  the  district 
court  in  connection  with  a  decedent's  estate 
will  not  lie  unlees  fraud  baa  been  perpetrated 
in  the  probate  court,  and  the  particular  act 
constituting  the  fraud  must  be  positively  al- 
Iftged.- Abrams  v.  White  (Idaho)  602. 

In  an  original  proceeding  in  equity  In  tbe  dis- 
trict court  a  complaint  which  fails  to  allege 
fraud  in  probate  proceedings,  and  does  not  show 
the  necessity  for  rell^  in  equi^,  is  sobject  to 
demnrter.— Abrams  t.  White  (Idaho)  002. 

COVENANTS. 

In  Insnranoft  policies,  see  "Insnranoe,"  |  7. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  |  8. 

CREDITORS. 

Bee  "Assignments  for  Benefits  of  Ozeditors** ; 

"Bankrupt?" ;  "Fraudulent  Conveyances." 
Rights  and  remedies  of  surety,  see  "Principal 

and  Surety,"  §  Z 
Bights  as  to  chattel  mortgage  by  debtor,  see 

''Chattel  Mortgages^"  I  a 

CREDITORS'  SUIT. 

Against  stockholders  of  corporation,  see  "Clor- 

poratioDs."  S  2. 
Remedies  in  cases  of  fraudulent  conveyances, 

see  "Fraodolent  Convcgrances,"  |  2. 


CRIMINAL  UW. 

C<»npeteney  of  witnesses,  see  "Witnesses.**  |  1. 

Conviction  of  offense  included  in  that  diaiged, 
see  "Indictment  and  InformatitHi,"  I  4. 

Groes-ezamination  of  wituessei^  see  "Witnes- 
ses," S  2. 

Effect  of  variance  in  names  In  criminal  prose- 
cution, see  "Names.** 

Einjoining  criminal  prosecutions,  see  "Injunc- 
tion," i  1. 

Impeachment  of  witness,  see  "Witnesses,**  |  3. 
Indictment,   information,   or   complaint,  see 

"Indictment  and  Information." 
Prohibition  to  restrain  criminal  prosecntiona, 

see  "Prohibition  "  S  1. 
Restraining  criminal  acts  by  injunction,  see 

"Injunction,"  S  2. 

PartUmXar  offmtet. 

See  "Bur^laJT"  ;  "(Contempt";  "Embexslement" ; 
"Homicide'';  "Larceny"'^;  "Lewdness";  "Per- 
jury"; "Rape," 

Against  liquor  laws,  see  "Intoxicating  Liqnors,** 
is  2,  3, 

Offenses  relating  to  weapons,  see  "WeapDna." 
Violations  of  municipal  ordinasees,  see  "Hn- 
nicipal  Corporations,"  1 8, 

S  1.  Vaniie. 

A  conviction  held  not  subject  to  reversal 
for  the  denial  of  an  Mtplicatlon  for  a  change  of 
venue  for  prejudice  of  bihabltants  of  tiie  county 
against  accused. — State  v.  Smith  (Or.)  865. 

f  >■  XiwttKtloa  flf  pMMamtlMs. 

*Wbere  an  indictment  la  returned,  and  tliree 
days  thereafter  a  warrant  is  issued,  the  prose- 
cution iMgau  for  the  purpose  of  stopping  the 
running  of  limitations  from  the  return  of  the 
Indictment— State  v.  Smith  (Kan.)  832. 

wavr&mt,  aamMlHatien,  eoaaailt" 
meat,  sad  mmmmmxr  tviaL 

On  a  iseliminary  examlnatitm  on  a  (iarge 
of  rape,  evidence  Mid  to  justify  a  commitment 
of  defendant  to  answer  for  tbe  crime. — In  re 
Kelly  (Nev.)  223. 

*In  order  to  justify  a  committlDg  ma^strate 
in  holding  an  accused  to  answer  to  a  charge, 
the  evidence  need  not  show  guilt  beyond  a 
reasonable  doubt — In  re  Kelly  (Nev^  223. 

S  4.  Erldeve*. 

'Evidence  wbi<ji  la  relevant  to  any  material 
fact  in  a  criminal  case  cannot  be  excluded  be- 
cause it  may  prejudice  defendant  by  proving  bim 
guilty  of  dudnet  crimflii.~Pe(vle  t.  Cook  (CaL 
Sup.)  48. 

In  a  prosecution  for  homicide,  the  admlsBioo 
of  evidence  concemlog  tbe  shooting  of  another 
immediately  before  the  killing  of  deceaaed  held 
not  error.- People  v.  McCIure  (Cal.  Sup.)  437. 

*The  opinion  of  a  witness  as  to  whether  an- 
other person,  arrested  prior  to  defendant's 
arrest,  answered  the  description  givea  by  de- 
ceased of  his  assailant,  was  incompetent. — 
People  T.  Gray  (CaL  Sop.)  707. 

The  previous  arrest  of  another  person  than 
defendant  on  suspicion  of  having  committed' 
tbe  crime  Is  inadmissible  on  the  issue  of  defend- 
ant's guilt.—  People  v.  Gray  (Cal.  Sup.)  707. 

Under  Code  Civ.  Proc.  {  1870^  subd.  3,  and 
(3ode,  f  1102,  the  declarations  of  a  wit- 
ness in  the  presence  of  accused,  and  his  con- 
duct in  relation  tho^to.  are  admisrible  in  a 
prosecution  for  rape. — ^Peoide  r.  Ah  Lang  (OaL 
App.)  206. 

*A  person  cannot  be  convicted  of  murder  on 
bis  extrajudicial  admissions  alcme. — People  v. 
Frank  (Gal.  App.)  678. 
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Under  Rev.  St.  1887,  {  7871,  corroboration  of 
an  acc<Hnplice  mast  be  on  bodm  material  fact, 
whidi.  atandioK  alone^  must  tend  to  connect 
the  defendant  with  tbe  offoiM. — State  T. 
KnudtaoQ  (Idaho)  226. 

'Where  the  defense  la  insanity,  anHl  defend- 
ant fomisbes  evidence  thereof  the  proaecntion 
may  rest  on  the  lecal  moposition  that  men  are 
Buppoaed  to  be  sane. — -State  t.  Wetter  (Idaho) 
341. 

Where  a  witness  is  asked  an  immaterial 
Queation,  a  ruling  snatalniDg  an  objection  will 
be  BQstamed.— SUt«  t.  Wetter  adabo)  S41. 

*After  completion  of  a  conspiracy  to  cotnmit 
a  larceny,  evidence  of  acts  anid  declarations  of 
a  co-conspirator  are  Inadmissible  as  againBt  an- 
other.—State  V.  Welia  (Mont.)  476. 

"Statements  made  by  prosecutrix  the  day 
after  an  alleged  rape  are  too  remote  to  con- 
stitute res  geataa.— In  re  Kelly  (Ner.)  223. 

*0n  a  prosecatlon  for  burglary  certain  testi- 
mony held  to  have  sufficiently  corroborated 
that  of  an  accomplice. — State  t.  Lovelace 
(Ner.)  880. 

In  a  prosecution  under  an  information  char- 
ging an  assault  with  a  knife  with  intent  to  com- 
nait  murder,  a  shotgun  found  in  defendant's 
room  and  shot  taken  from  the  peraon  of  prose- 
cutor held  properly  admitted  In  evidence. — State 
V.  Bomano  (Waah.)  1. 

i  5.  TriaL 

"Certain  argament  of  district  attorney  In 
homidde  Md  imjvoper. — People  T.  Cook  (Gal 

Sup.)  4S. 

"Whether  evidence  of  a  distinct  crime  is 
relevant  to  any  iaaue  in  a  criminal  caae  i»  a 

Sneation  tor  the  oonrt — People  t.  Cook  (Gal. 
up.)  43. 

Ruling  admitting  evidence  contained  in  an 
offer  of  competent  proof  held  not  rendered 
erroneous  by  failure  to  make  tbe  offer  good  io 
the  absence  of  a  motion  to  strike. — People  v. 
Cook  (Cal.  Sup.)  43. 

•The  fact  that  the  prosecution  has  estab- 
liahed  a  prima  facie  caae  of  murder  does  not 
preclude  it  from  going  on  to  prove  motive  in  ita 
caae  in  diief.— People  v.  Cook  (Cal.  Sup.)  48. 

*An  objection  to  an  offer  of  evidence  in  a 
criminal  case  because  no  proper  fonndatlon 
was  laid  held  too  general. — People  v.  Lamar 
(Cal.  Sop.)  998. 

•Where  remarks  of  tbe  Judge  in  rulings  on 
evidence  were  not  piejudlefal  to  defendant,  or 
did  not  indicate  the  opinion  of  the  court  as 
to  the  guilt  of  defendant,  no  error  was  com- 
mitted.—State  T.  Roland  (Idaho)  837. 

•Where  a  contract  far  the  letting  of  a  horse 
la  made  in  one  county,  and  it  is  sold  in  another 
county,  and  the  proceeds  converted,  tbe  quea- 
tion  aa  to  where  the  crime  was  committed  is 
one  of  fact,  under  the  law  of  the  case,  for  the 
Jury.— State  v.  Roland  (Idaho)  337. 

On  a  criminal  prosecution  before  a  justice, 
siniatore  of  foreman  of  jury  to  tbe  verdict 
MM  sufficient  as  to  each  oefoidanL — State  t. 
Kleinfield  (Kan.)  881. 

Under  Coda  Cr.  Froc.  |  288  (Gen.  St.  1901. 
I  6684),  a  verdict  finding  defendant  guilty  of 
the  principal  acto  which  constitute  the  offecBe, 
and  stetlng  the  section  of  the  crimes  act  in 
which  the  offense  is  defined,  is  aufflcient.— State 
V.  Ireland  (Kan.)  1036. 

•In  homicide,  physician  held  properly  permit- 
ted to  answer  a  Question  over  an  objection  to 
the  competent?  of  the  question,  where  there 
was  no  obicction  to  the  competmcy  of  tiie 


^aiciaii  aa  a  witness. — State  v.  Uartin  (Or.) 

•In  homicide,  statement  of  district  attorney 
in  opening  of  fact  wliicfa  it  was  competent  for 
the  state  to  prove  heU  not  error.---8tete  t. 
Martin  (Or.)  840. 

8  6.  lastraetlons. 

It  is  not  error  to  refuse  inatmetions  requested 
by  accused  where  tbe  points  to  which  they  are 
mrected  are  folly  covered  by  other  instructions 
(riven  at  his  request — PcOTde  v.  Cktok  (Cal. 
Sup.)  43 ;  Stete  v.  Roland  (Idaho)  337. 

•A  rule  of  court  requiring  requested  instruc- 
tions in  civil  cases  to  be  presented  l>efore  the 
conclusion  of  the  argument  does  not  Jwtify  a 
refusal  to  consider  requested  Infltructlons  pre- 
sented in  a  criminal  case  after  argument  and 
after  other  instructions  have  been  read. — Peo- 
ple V.  Cook  (Cal.  Sap.)  48. 

In  A  prosecution  for  homicide,  the  dialling 
of  Pen.  Ode,  {  1105,  with  reference  to  burden 
of  proof,  hdd  not  error. — ^People  v.  McClure 
(Cal.  Sup.)  437. 

The  error  in  an  instruction  on  a  trial  for 
homicide  held  not  cured  by  the  other  Instruc- 
tiona.— People  ▼.  Solani  (Cbl.  App.)  281. 

•If  defendant  desires  any  specific  instruc- 
tions on  the  question  of  corroboration  he  must 
submit  such  reouest  to  tbe  court,  and,  if  the 
court  refused  ft,  then  take  his  exception.— 
State       Knodtson  (Idaho)  226. 

•It  la  no  objection  to  an  Instmction  definliv 
an  offense  that  the  exact  words  of  tbe  atatute 
are  not  naed.— State  t.  Ireland  (Kan.)  1036. 

•It  Is  not  error  for  tbe  court  in  a  criminal 
case  to  refuse  to  give  a  request  to  ehaq^  la  the 

exact  form  requested,  where  it  la  given  In  sub- 
stence.— Stete  v.  Wells  (Mont)  476. 

*B.  &.  C.  Comp.  I  139  held  not  to  reoulre  the 
court  to  charge  of  its  own  motion  on  all  collat- 
eral  matters. — Stete  v.  Smith  (Or.)  805. 

•Refasal  of  the  court  to  instruct  on  evidence 
relating  to  tiie  character  of  accused  held  not 
error,  where  the  request  was  not  asked  until 
after  the  jury  returned  for  instructions  on  otlk> 
er  matters. — Stete  v.  Smith  (Or.)  865. 

•In  a  prosecution  for  perjury,  failure  of  the 
court  to  recharge  the  rule  that  perjury  most 
be  proved  by  two  witnesses,  or  one  witness  and 
corroborating  circumstances,  as  a  part  of  an 
additional  Instruction,  held  not  error.-~8tate 
v.  Smitii  (Or.)  866. 

•In  a  prosecution  for  cattle  theft,  refusal  to 
chaise  specifically  on  circumstantial  evidence 
held  not  error. — State  v.  Overson  (Utah)  557. 

•Where  an  Information  charging  defendant 
with  an  assault  with  a  deadly  weapon  with  in- 
tent to  murder  ia  not  so  drawn  as  to  include 
the  lesser  crime  of  assault  with  intoit  to  do 
bodily  harm,  a  conviction  of  the  lesser  crime 
cannot  be  had. — State  t.  Bomano  (Wash.)  1, 

I  7,  KotloBa  for  new  trial  aad  in  av« 
rest. 

•Where  instructions  as  a  whole  correctiy 
state  the  law.  and  no  possible  benefit  could 
flow  to  defendant  from  a  new  trial,  judgment 
will  be  sustained.— State  v.  Wetter  (Idaho) 
341. 

•Where  a  bailiff  and  juror  were  guilty  of 
misconduct  raising  a  presumption  of  prejudice, 
such  presumption  could  not  be  rebutted  by  affi- 
davits of  other  jurors  that  the  juror  in  ques- 
tion was  the  IsRt  to  consent  to  a  conviction. 
—State  V.  Strodemier  (Wash.)  22. 

•Misconduct  of  a  juror  and  bailiff  in  separat- 
ing from  tbe  other  jurors  and  going  to  a  salooi^ 
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where  the  Juror  took  a  drink  of  whiskr.  held 
to  require  the  vacBtion  of  a  coaTiction. — State 
T.  Strodemier  (Wash.)  22. 

I  8.  Jndcimamtt  BaatenMt  mmA  flaal 
eomadtmentt 

A  jadgment  and  commitmait  to  the  Peni- 
tentiary which  recite  that  the  court  sentenced 
accused  to  the  State  Penitentiary  "until  dis- 
chai^d  therefrom  by  due  course  of  law"  are 
«ach  void  for  nneertaintr.— Ex  parte  Howard 
(Kan.)  1032. 

*A  jud^ent  of  Imprisonment  must  be  so 
certain  in  its  terms  that  both  the  convict  and 
the  officer  may  know  the  term  of  imprisonment. 
—Ex  parte  Howard  (Kan.)  1032. 

Under  Indeterminate  Sentence  Act  1903,  p. 
671,  c.  S75,  the  record  should  set  forth  the 
name  and  d^ree  of  the  crime,  and.  If  different 
penalties  attached  to  different  classes  of  the 
same  degree,  should  diselose  the  parUcnlar  class. 
— Ex  parte  Howard  (Kan.)  1032. 

I  9.    Appeal  and  error,  amd  eertlorarL 

*Where  an  information  charges  murder,  and 
demurrer  Is  overruled,  and  no  error  Is  pred- 
icated hereon,  on  appeal  it  will  be  treated  as 
waived. — State  t.  wetter  (Idaho)  341. 

An  acceptance  of  service  of  a  brief  by  the  At- 
torney General  did  not  amount  to  a  waiver  of 
the  requirement  of  Sess.  Laws  190],  p.  65,  c. 
63,  that  summons  in  error  in  criminal  cases  is- 
sued out  of  the  Suprme  Court  must  be  serred 
upon  the  Attorney  OeneraL — ^Foree  t.  State 
<Wyo.)  596. 

1 10*  — ~  FMsmtotlom  mmA  rwmrvmHon 
in  lower  court  of  croimds  of 
review. 

The  overruling  of  an  application  to  delay  a 
criminal  trial  is  not  reviewable  in  the  absence 
of  an  exception. — State  v.  Douglass  (Kan.)  621. 

*An  objection  for  incompetency  and  immateri- 
ality of  evidence,  without  stating  the  gronnd  on 
which  it  is  based,  la  too  indefinite. — 'Sparks  v. 
Territory  (Okl.)  712. 

*Ad  Instruction,  though  erroneous,  held  not 
cause  for  reversal  anless  an  excepdon  WM  saved. 
—Sparks  v.  Territory  (Okl.)  T12. 

111.  —  Beeord  Mid  proeeodfavs  not 

in  reeord. 

A  motion  for  n  new  trial  in  a  criminal  case, 
the  denial  thereof,  and  the  exception  to  the  rul- 
ing, held  not  sufficiently  authenticated  within 
court  rule  29  (78  Pac  xlO.— People  v.  Frank 
<Cal.  App.)  578. 

On  appeal  by  defendant  the  state  is  an  ad- 
vene party  and  the  brief  of  appellant  and 
the  transcnpt  of  the  record  must  be  served 
on  the  Attorney  GeneraL — State  v.  Miles  (Ida- 
ho) 697. 

{ 12.  —  Dismlsaal,  bearing  and  ro- 
hearlBB* 

Where  transcript  and  brief  have  not  been 
served  on  the  adverse  party  or  his  attorney, 
as  required  by  the  rules  of  Sup.  CL  Rule  27,  par. 
9,  (S2  Pac.  xi),  the  appeal  will  be  dismissed 
on  motion. — State  v.  Miles  (Idaho)  697. 

The  failure  to  serve  the  Attorney  General 
with  summons  in  error  issuing  out  of  the  Su- 
preme Court  in  a  criminal  case,  as  required  by 
Sees.  Laws  1901,  p.  66,  c.  63,  within  the  time 
allowed  for  commencing  the  proceedings  in  error, 
U^^round  for  dismissal. — Foree  v.  State  (Wyo.) 

An  objection  that  summons  in  error  was  not 
served  on  the  Attorney  General,  as  required  by 
Seas.  Laws  1901,  p.  65,  e.  63,  held  property 
raised  by  motion  to  dj^miss,  instead  of  by  de- 
murrer.— Foree  v.  State  (Wyo.)  596. 


On  a  motion  to  dismfss  proceedings 
menced  by  petition  in  error,  under  Seas.  I*aws 
1901,  p.  65,  c.  63,  held  no  defense  that  defend- 
ant was  entitled  as  a  matter  of  right  to  a  writ 
of  error  against  which  there  was  no  Umitation. 
—Foree  v.  State  (Wyo.)  688. 

1 13.    BoHew. 

In  a  prosecution  for  homicide,  an  inst ruction 
with  nSerence  to  certain  evidence  tmdinc  to 
show  the  commission  of  another  crime  Jkela  not 
prejudicial  to  defendant — ^People  v,  McClure 
(Cai.  Sup.)  437. 

In  a  prosecution  for  rape  ot  a  child  under 
16  years,  the  admiasion  of  testimony  tending 
to  XfcoYO  penetration,  though  erroneous,  was 
liarmless  where  defendant  was  convicted  ct  an 
attempt  to  tajta. — People  v.  Ah  Long  (CaL 
App.)  29a 

*Where  an  applicatioD  for  cootlnuaDce  Is 
overruled,  it  will  only  be  reversed  where  an 
abuse  of  discretion  is  shown. — State  r.  Wetter 
(Idaho)  341. 

In  a  prosecution  for  larceny,  evidence  of  a 
conversation  between  prosecutor  and  one  of  the 
conspirators  after  the  offense  had  been  com- 
mitted held  not  prejudicial  to  defendanL — State 
V.  WeUs  (Mont.)  476. 

*Aq  objection  to  evidence  which  does  not 
affect  the  substantial  rights  of  the  appellant 
will  be  disregarded. — Sparks  v.  Territory  (Okl.) 
712. 

*WheTe  defendant's  counsel  requested  an  in- 
struction, defendant  cannot  complain,  though 
it  incorrectly  stated  the  law  to  his  poatdble 
prejudice.— Sparks  v.  Territory  (Okl.)  712. 

A  conviction  will  not  be  reversed  tor  want  of 
evidence,  unless  it  fails  to  reasonably  support 
the  verdict— Sparks  v.  Territory  (OkL)  712. 

*Error,  if  any,  In  the  admission  of  a  letter 
against  accused  without  proof  that  he  wrote 
it  held  cured  by  a  subsequent  admission  while 
testifying  in  his  own  behalf  that  lie  wrote  it. 
—State  V.  Smith  (Or.)  865. 

S 14.  Pnnlshmaat    and    prerantioit  of 
orimo. 

Indeterminate  Sentence  Act  1903,  p.  571,  c. 
375,  imposes  the  extreme  penalty  prescribed 
by  the  crimes  act  for  each  degree,  act  or  class 
of  crime,  and  makes  provision  for  the  mitiga- 
tion of  such  penalty^Bx  parte  Howard  (Kan.) 
1032. 

CROPS. 

See  "Agriculture." 

Liens  for  services  In  production  of,  see  "Agri- 
culture." 

CROSS-EXAMINATION. 

See  "Witnesses,"  S  2. 

CRUEU  T. 

As  gronnd  for  divorce,  see  "Divorce"  1 1. 

CUL  DE  SAC. 

See  "Municipal  Corporations,"  {  5. 

CULVERTS. 

See  "Waters  and  Water  Courses,"  ]  8. 

CURATIVE  ACTS. 

See  "Judicial  Sales." 
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See  "Dower." 


CURTESY. 


CUSTODY. 


Of  diOd,  Me  ■Divorce,'*  15. 

Of  property  levied  on,  lee  "Attadunent,**  I  L 

CUSTOMS  AND  USAGES. 

Custom  aa  to  carriage  of  pasMiigen^  see  "Oar^ 
riers,"  S  2. 

Brldence  of  coitom  In  action  for  Injaries  to 
eerrant,  eee  "Uaater  and  Serrant,"  I  4. 

DAMAGES. 

OompensatiOD  for  property  taken  for  pnblle 
nee,  see  "BmlDent  Domain,"  }  2. 

DamoQe*  far  particular  injuries. 
See  "Naiaence,"  St  1.  2. 

Breach  by  vendor  of  contract  for  sale  of  land, 

aee  "Toidor  and  Purchaser,"  §  5. 
Ejection  from  train,  see  "Carriers,"  {  2. 
Injaries  caused  by  public  improvKaent%  see 

Municipal  Corporations,"  (  D. 
To  eaaements,  see  "Easements,"  S  1- 
AVrongful  attachment,  see  "Attachment"  I  3- 

JZeootwv  to  porMcuIor  ooUon*  or  proo8«Mngv. 

See  '-Assault  and  Battery,"  i  1;  "BJectment," 
84. 

{   1.  Heaanre  of  Jamagoa. 

•In  an  action  for  personal  injuries,  an  in- 
struction authorising  consideration  of  mental 
and  physical  suffering  caused  by  the  injury, 
the  wagt«  plaintiff  would  have  earned,  and  loss 
or  impairment  of  earning  capacity,  Aeld  prop- 
er.— Bourke  v.  Butte  Electric  &  Power  Co. 
<Mont)  470. 

*In  an  action  for  personal  injuries,  plaintiff, 
it  entitled  to  recover,  should  have  such  a  sum 
as  would  purchase  an  annuity  equal  to  the  dif- 
ference in  his  annual  earning  capacity  before 
nod  after  the  injury. — Bourke  v.  Bntte  Blectric 
&  Power  Co.  (Mont.)  470. 

*In  an  action  for  damages  for  defendant's 
failure  to  construct  a  house  for  plaintiff  in 
accordance  with  the  contract,  plaintiff  lield 
entitled  to  recover  costs  and  expenses  reason- 
ably necessary  to  make  the  work  conform  to 
tlie  requirements  of  the  contract — Blurtrand 
Barth  (Wash.)  SOS. 

I  2.    Inadequate  and  ezoesslTa  damages. 

*In  an  action  for  injuries,  a  verdict  for 
$^,000  held  not  subject  to  vacation  on  ap^>eal 
for  excessiveness. — Bourke  t.  Butte  Electric  it 
Power  Co.  (Mont.)  470. 

*An  award  of  fd,000  damages  in  an  action 
for  personal  injuries  held  not  excessive. — 'WTie- 
lau  v.  Washington  Lumber  Co.  (Wash.)  98. 

In  en  action  for  personal  Injuries,  verdict 
for  S5,600  reduced  to  ¥8,500.— Leeson  v.  Saw- 
mill Phoenix  (Wash.)  891. 

{  3.   Pleading,  sTldenoe,  and  assessment 

In  an  action  for  negligence,  held,  that  the 
petition  was  sufficientl:^  specific  as  to  the  na- 
ture  of  plaintiff s  injuries.— Oi^  of  Gamett  v. 
fimith  (Kan.)  615. 

*Under  Civ.  Code.  %  4SS0,  in  an  action  for 
personal  injuries,  evidence  the  wages  plain- 
tiff had  received  more  than  a  year  prior  to  the 
accident  Aeld  admissible. — Bourke  v.  Butte  Elec- 
tric &  Power  Co.  (Mont)  470. 


*In  an  action  for  personal  Injuries,  Gariiale 
mortuary  tables  held  admissible  in  evidence. — 
Brown  V.  City  of  Blaine  (Wash.)  310. 

*In  an  action  for  personal  injuries,  testimomr 
as  to  the  general  condition  of  plaintitTs  health 
and  as  to  lier  physical  appearance  prior  to  the 
time  of  the  injury  is  admissible. — Brown  v. 
City  of  Blaine  (Wash.)  310. 

*In  an  action  for  personal  injuries,  testimony 
of  the  amount  paid  to  the  attending  physi- 
cians is  admissible  on  the  issue  of  the  reason- 
aUe  valne  of  the  services  rendered  by  the 
ghgriciau. — Brown  v.  City  of  Blaine  (Wa^.) 

DAMS. 

Bee  "Waters  and  Water  Ooursea,"  |  8. 

DEATH. 

Caused  by  negligence,  see  "Negligence."  f  4. 
Caused  by  operation  of  train,  see  "Bailroads,** 
13. 

Croas-ezamlnatlon  of  witness  in  action  for,  see 

"Witnesses,"  {  2. 
Evidence  of  res  gestae  In  action  for,  see  "Evi-' 

dence."  §  2. 

Impeachment  of  witness  In  action  for  wrong- 
ful death,  see  "Witnesses."  8  3. 
Of  ^rson  ejected  from  train,  see  "Carriers," 

Proof  of  death  of  insured,  sef  "Insurance," 
S  10. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benedt  of  Creditors": 
"Bankruptcy" ;  "Fraudulent  Omveyances." 

DECEDENTS. 

Estates,  see  "Descent  and  Distribution" ;  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  perstMiB 
since  deceased,  see  "Witnesses,"  |  1* 

DECEIT. 

See  "Fraod." 

DECURATION. 

In  pleading,  see  "Fleadtng,"  1 2. 

DECLARATIONS. 

As  evidence  In  civil  actions,  see  "Evidence," 
8  B. 

As  evidence  in  criminal  prosecutions,  see 
"Criminal  Law."  I  4. 

DEDICATION. 

I  1.    Nature  and  reqnisites. 

Facts  held  not  to  show  a  eeneral  dedication 
of  streets  to  the  public. — McL«ean  v.  Llewellyn 
Iron  Works  (Cal.  App.)  1082. 

*There  can  be  no  dedication  of  a  street  un- 
less there  is  an  acceptance  by  the  public. — 
McLean  T.  Llewellyn  Ircm  Works  (Cal.  App.) 
1082. 

DEEDS. 

Cancellation,  eee  "Cancellation  of  Instruments." 
Certified  copies  as  evidence,  see  "Evidence," 
8  7. 

In  fraud  of  creditors,  see  "Frandalent  Oon- 
veyances." 


*  PvljKt  Muotntad.  Sea  arllalma. 


Digilized  by 


Google 


1148 


88  PACinO  BIBPOBTBIB. 


In  trust,  see  "Trnsta,"  1 1. 

LimitfttioD  of  actions  to  havs  deed  declared 

mortgage,  see  "Limitation  of  Actiona,"  fi  2. 
Names  of  parties  to  deeds,  see  "Xames." 
Parol  or  extrinsic  evidence,  see  "Evidence," 

18. 

Reformation,  see  "Reformation  of  lostmments." 

Deeds  by  or  to  particular  dosset  of  parties. 

See  "Guatdian  and  Waid."  fi  1 ;  "Husband  and 
Wife,"  I  1\  -Infants,*' 1 1. 

Deedt  vfiparttautaT  rpeda  (tf  property. 

B«6  "Mines  and  Minerals,"  {  7. 

ParUeular  oIoMesitrdeedt. 

Of  trust,  see  "Mortgages." 
Tax  deeds,  see  "Taxation,"  i  7. 

i  1.  Beaulaltea  and  TAUdlty. 

Evidence  held  to  ibow  tliat  a  deed  was  neither 
ddlvered  nor  completed  in  the  lifetime  of  the 
grantor. — ^Daneri  v.  O&mila  (Cal.  App.)  455. 

A  deed  held  to  liave  been  without  a  considera- 
tion. — Hobson  t.  Anderson  (Colo.)  634. 

*An  instrument,  purporting  to  convey  land, 
in  which  the  description  Is  meaningless,  and 
there  is  nothing  in  the  deed  by  which  the  iden- 
tity of  the  premises  can  be  ascertained,  is 
Tofl — McBridiB  V.  Steinweden  (Kan.)  822. 

'Statement  of  test  of  capacity  to  execute 
a  deed. — Corporation  of  M^bera  <^  Oharch 
of  Jesus  Christ  of  Latter-Day  Saints  t.  Wat- 
son (Utah)  781. 

i  X.   Coastenotlom  and  a^mnHmm, 

A.  proTision  in  a  deed,  reqoirliu;  construction 
of  m  bnlldlnc  to  cost  at  least  $1,600  within  six 
months,  held  a  mere  personal  covenant,  and 
not  a  condition  subsequent  autborlzitu;  forfeiture 
for  nonperfonnanee. — Hawley  t.  Kafitx  (CaL 
Sup.)  248. 

Where  an  owner  whose  title  was  extinguished 
by  a  tax  deed  quitclaimed  the  premises,  the 
grantee  in  the  quitclaim  deed  acqtlired  no  title 
as  against  the  grantee  in  the  tax  deed. — Wil- 
liams V.  Conroy  (Colo.)  9G9. 

A  quitclaim  deed  executed  by  a  husband  and 

{turportins  to  convey  land  owned  by  his  wife 
s  not  sufficient  to  convey  the  interest  which 
the  husband  acquired  upon  the  death  of  his 
wife.— Knight  T.  Dalton  (Kan.)  124. 

'Ordinarily  a  quitclaim  deed  passes  only  an 
existing  interest — Knight  v.  Dalton  (Kan.)  124. 

A  party  to  whom  land  was  conveyed  withont 
n^tiation  or  consideration,  and  who  after- 
wards conTeyed  It  back  to  ttw  oririnal  grantor. 
Is  not  In  a  position  to  question  the  motive  of 
such  grantor  in  making  the  original  conveyance. 
— EnliKht  T.  Dalton  (Kan.)  & 

*The  word  "administrator,"  in  a  deed  con- 
veying lands  to  an  administrator  and  describ- 
ing him  as  Buch,  is  simply  descriptive.' — Love 
V.  Love  (Kan.)  201. 

The  right  to  maintain  a  drainage  ditch  and 
take  water  therefrom  for  irrigation  purposes 
J^M  a  quasi  easement,  which  passed  to  com- 
plainant as  "appurtenant"  to  land  conveyed. — 
Fayter  v.  North  (Utah)  742. 

8  3.   Flaadinc  and  erldenoe. 

The  presumption  of  law  stated  in  Civ.  Code, 
{  1055,  that  a  grant  duly  executed  is  presumed 
to  have  been  delivered  at  its  date,  may,  by  the 
Code  of  Civil  Procedure,  be  controverted  by 
other  evidence,  direct  or  Indirect — Daneri  v. 
Oassola  (GaL  App.)  455. 

DEFAMATION. 

Set  "lilbel  and  Slander." 


DEFAULT. 

Judgment  by,  see  Judgment,"  I  2. 
Judgment  of  divorce,  see  "DlToree,"  S  8. 
Review  of  discretknaty  rulings  on  motkm  tn 
set  aside,  ne  "Appeal  and  Brror,"  |  2a 

DELEGATION. 

Of  power  of  eminent  domain,  sea  "Eminent  D^ 
main,"  1 1. 

DELIVERY. 

Of  deed,  see  "Deeds,"  H  1,  3;  "Escrows," 
Of  goods  by  carrier,  see  "Carriers,"  S  1. 
Of  goods  sold,  see  "Sales,"  St  1.  4. 

DEMAND. 

For  Jury,  see  "Jury,"  {  1. 
For  payment  of  bul  or  noteu  see  "Bills  and 
Notes,"  i  4. 

DEMONSTRATIVE  EVIDENCE. 

In^  criminal  proseeattons,  see  ''Criminal  Iaw," 

DEMURRER. 

In  pleading,  see  "Equity,"  |  2;  "Pleading," 
To  eTtdenoe,  see  "Trial,"  {  4 

DENIALS. 

In  pleading,  sea  ''heading,"  |  & 

DEPOSITARIES. 

Of  deeds  deliTered  as  escrow,  see  "Ihcrows.** 

DEPOSITIONS. 

See  "Affldavits" ;  "Witnesses." 

Where  there  Is  an  aniHestloD  to  take  deih 

ositions  outside  of  the  state,  and  the  e-ri- 
dence  would  not  change  the  result,  a  refusal 
will  not  be  disturbed. — State  r.  Wetter  (Idaho) 
341. 

DEPOSITS. 

In  bank,  see  "Banks  and  -Banking,"  $  1. 
In  Ilea  of  bond  on  apiieal  frcun  Jn8tic&  aee 
"Jastioes  of  the  Peaoe^^Ts. 

DESCENT  AND  DISTRIBUTION. 

See  "Dowei" }  "Executors  and  Administrators" ; 

"Wills." 

Descent  of  Indian  lands,  see  "Indians." 
Specific  performance  ai^st  heirs,  see  "Sgpedfie 
Performance,"  I  1. 

I  1.  PevsoBs  emtitled  and  ihalv  Mspoo- 
tlTO  sltares. 

'Resident  citizen  half-sisters  of  a  resident 
citizen  who  died  intestate  leaving  neitho*  wid- 
ow nor  diildren,  and  whose  parents  both  died 
before  him,  nonresident  aliens,  inherit  immedi- 
ately and  directly  the  lands  of  the  deceased  in 
the  state.— State  v.  Ellis  (Kan.)  1046. 

I  ie.    Blckts  aad  UalilUties  of  heirs  and 
cUstribvtees. 

*A  voluntary  conveyance  of  property  tqr  a 
parent  to  a  child  is  presumed  to  be  an  aidTance> 
ment,  and  title  passes  to  the  son. — Seed  t.  Jen- 
nings (Or.)  872. 


■tatad.  SaasrlUbu. 
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DESCRIPTION. 

In  crop  lien,  see  "Affricultore." 
Names  of  individuals,  see  "Names.*' 
Of  pn^kertr  oonv^ed,  see  "Deeds,"  SS  1,  2. 
Of  pn^WTtj  In  tax  deed,  see  "Taxation/'  {  7. 
Of  pTopertT  mortgased,  see  "Obattel  Mortga- 
gea.''T2:''Mort«agM,"|3. 

DESERTION. 

As  gconnd  for  divoTce,  see  "IMTorce,**  |  L 

DETINUE. 

See  "Beplerin." 

DEVISES. 

See  -Will*- 

DILIGENCE. 

In  procuring  signatare  to  bill  of  exceptions  on 
motion  for  new  trial,  see  *Vtm  Trial,"  I  8. 

DIRECTING  VERDICT. 

In  dTU  aetfona.  see  'rTrial,'*  I  4, 
DISCHARGE. 

From  indebtedness,  see  "Compromise  and  Set- 
tlanent" 

From  liabilit7  aa  aeaignee,  see  "Anlgnmoibl 

for  Benefit  of  Oreditors,"  S  & 
From  liabilitr  as  goaiantor,  see  "Qoardian 

and  Ward." 
From  liabilitr  as  insurer,   see  "Insurance," 

8  11. 

Of  medianic's  lien,  see  "Mechanics*  Liens," 
S2. 

DISCONTINUANCE. 

Of  action,  see  "Dismissal  and  Nonsoi^**  S  1. 

DISCOVERY. 

Of  vein  or  lode,  see  "Mines  and  Minerals,"  |  4. 

DISCRETION  OF  COURT. 

See  "Dismissal  and  Nonsuit,"  S  2. 

Default  judgment,  see  "Judemwit,"  S  2. 

Granting  continuance,  see  Continuance." 

Kew  trial  in  condemnation  proceedings,  see 
"Eminent  Domain,"  S  3. 

On  sustaining  demurrer,  see  "Pleading,"  |  6. 

Order  of  proof,  see  "Trial,"  S  3. 

Order  of  trial  of  causes,  see  "Trial,"  |  1. 

Relief  against  admissions  made  1^  attorney,  see 
"Attorn^  and  Client,"  S  1. 

Review  in  dvll  actions,  see  "Appeal  and  Er- 
ror," i  20. 

Review  in  criminal  prosecutions,  see  "Criminal 
I«w."  1 18. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial."  I  4. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  H  7,  14,  15;  "Criminal 
Law,"  {  12. 

Dismissal  of  motion  for  new  trial,  see  "New 
Trial,"  S  S. 

Dismissal  of  suit  for  Injonctioo,  see  "Injunc- 
tion,*'|  8. 

Effect  of  dismissal  as  bar,  see  "Judgment;"  I  8l 
Waiver  of  error  in  denying  motion  for  nonsuit 
on  trial,  see  "Trial,"  )  8. 


I  1.  Volnmt*ry. 

Under  Code  Civ.  Proc.  {  5S1.  plaintiff  held 
entitled  to  dismiss  after  the  filing,  Dut  )>efore 
the  bearing,  of  defeodanf s  application  for  a 
change  of  place  of  trials — ^McDonald  t.  Gall' 
fomla  Timber  Ca  (CaL  App.)  172. 

Code  Civ.  Proc.  fi  681,         not  to  preclude 

Elaintiif  from  obtaining  a  dismissal  by  motion 
1  op^  court  as  well  as  by  written  request  to 
the  clerk. — McDonald  T.  Oalifomla  Timber  Oo. 
(CaL  App.)  172. 

*An  wUcation  by  plaintiff  for  dismissal  U 
ex  parte  of  which  defendant  is  not  entitled 
to  notice  or  hearing. — McDonald  v.  Caiifomia 
Timber  Oo.  (Cal.  App.)  172. 

Under  Rev.  St.  1898,  S  3181.  a  plaintiff  In 
proceedings  to  condemn  land  held  entitled  to  a 
dismissal  of  tiie  cause. — McOeady  v.  Rio 
Grande  Western  Ry.  Oo.  (Utah)  881, 

i  S.  lMal«ntaar> 

Under  Code  Oiv.  Proo.  S  681,  subd.  6.  it  Is 
within  the  dismtion  of  the  court  to  dismiss 
an  action  for  plaintiff's  failure  to  demand 
judgment  within  six  months  after  the  order 
for  findings  is  filed,  or  not. — Fitzbugh  v.  Mason 
(ObL  Ap^}  282. 

DISSOLUTION. 

Of  partnership,  see  "Partnership."  1 1. 
Of  school  districts,  see  "Sdiools  and  School 
Districts,"  }  1. 

DISTRIBUTION. 

Of  estate  assigned  for  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors."  S  2. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution." 

DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. 

PrivilMEe  aa  to  remarks  In  judicial  proceedings, 
see  "IJbel  and  Slander,"  f  2. 

DISTRICT  COURTS. 

See  "Courts,"  }  8. 

Transfer  of  cause  from  justice's  court,  see 
"Justicea  of  the  Peace,"  i  2. 

DIVIDENDS. 

On  corporate  stock,  eee  "Corporations,"  I  1. 

DIVORCE 

Appearance  In  divorce  suit,  see  "Appearance.** 
Concluatveness  of  prior  judgment,  see  "Judg* 
ment,"  S  9. 

I  1.  Orowmds. 

*In  an  action  for  divorce,  alimony,  and  to 
declare  a  trust  in  land  conveyed  by  the  hus- 
band, the  fact  that  defendant  owned  property 
which  he  represented  to  be  worth  a  certain 
amount  and  upon  the  faith  of  whldi  the  wife 
married  him,  afforded  no  grounds  for  relief. 
— Kessler  v.  Kessler  (Cal.  App  )  257. 

Wife  held  not  guilty  of  extreme  cmelty  to- 
ward her  husband,  within  the  meaoAig  of  the 
divorce  statute  (Bess.  Laws  1893,  p.  236,  c. 
80.}— Getneman  v.  Oeisseman  (Colo.)  636. 

In  eases  of  desertion,  the  offending:  party  may 
at  any  time  return  and  offer  reconeillationi  and 
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the  Injured  qMtue  cannot  reject  each  offer  if 
made  within  a  year  from  the  time  of  the  de- 
sertion.— Stomebomer  t.  Stonebumer  (Idaho) 
98a 

*A  tauaband  cannot,  while  a  deserter  of  his 
wif^  diange  his  domicile  to  a  foreign  jurisdic* 
tion,  and  after  causing  his  wife  to  go  to  such 
Jurisdiction  to  defend  an  action  for  divorce 
there  solicit  her  to  live  with  him  in  the  new 
home,  and  thweby  convert  her  into  a  deserter. 
— Stonebamer  v.  Stoneborner  (Idaho)  938. 

In  a  snit  for  divorce,  evidence  held  Insnf- 
fldent  to  sustain  a  decree  in  favor  of  pUintiff 
on  the  ground  of  cmel  and  inhaman  treatment. 
—Mills  V.  HUlB  (Or.)  89a 

I  S.  DefeBMS. 

Certain  facts  held  not  to  have  warranted  a 
wife  in  abandoning  her  bnsband. — ^Kesder  t. 
Kessler  (Cal.  App.)  257. 

*DlTorce  will  not  be  granted  to  one  who  ia 
shown  to  be  guilty  of  a  aimilar  offense  as  that 
of  which  he  complalna. — SbHMbnmer  t.  Stone- 
bumer (Idaho)  IB88. 

*The  defense  of  recrimination  In  divorce  euits 
is  recognised  by  Rev.  8t  1887,  (8  2404,  2406, 
and  cooBtitatea  a  complete  bar  to  a  recovery. 
— Stmebnmer  v.  StonMumer  (Idaho)  Oil8. 

i  3.  JsrlsdlettMU  proeeedl»s>,  amd  re- 
lief. 

A  decree  for  separate  support  and  mainte- 
nance only,  in  an  action  for  absolute  divorce, 
held  error.  Milla'  Ann.  St.  S{  ISOfla,  15«7.— 
Elliott  V.  Elliott  (Colo.)  630. 

Under  Seas.  Laws  1803,  pp.  236,  238,  c.  80,  H 
1,  5,  failure  of  answer  in  suit  for  divorce  to 
deny  commisaioa  of  repeated  acta  of  cruelty  held 
not  to  authorize  judgment  of  default,  bat  it  was 
necessary  for  i»alntiff  to  prove  hla  case. — 
Gelsseman  t.  (Msseman  (Colo.)  635. 

*Complalnt  for  divorce  on  the  groond  of  ex- 
treme cruelty  held  subject  to  a  motUm  to  make 
more  certain. — (Selsseman  v.  Oelaseman  (Colo,) 
635. 

The  verdict  of  a  jury  in  a  divorce  case  has  as 
great  weight,  and  is  entitled  to  the  aame  connid- 
eratioD,  as  a  verdict  in  an  ordinary  civj]  action. 
— Geisseman  v.  Gelsseman  (Colo.)  635. 

Evidence  in  an  action  for  divorce  for  deser- 
tion held  insufficient  to  warrant  a  decree  In  fa- 
vor of  plaintiff. — Stonebamer  v.  Btonebarner 
(Idaho)  938. 

Where  in  divorce  the  court  orders  temporary 
alimony,  which  is  ignored  by  the  defendant, 
who  in  default  comes  into  court  asking  leave 
to  appear,  without  presenting  his  answer  or 
showing  any  excuse,  and  the  court  grants  leave 
conditioned  on  his  compliance  with  the  order 
for  alimony,  and  be  refuses  to  accept,  and  the 
cause  la  tried  as  on  default  there  is  no  error. — 
Bonnett  v.  Bennett  (Okl.)  560. 

*Code  Civ.  Proc.  Wilson's  Ann.  St  1903.  ff 
636.  requiring  plaintiff  to  mail  to  defendant  a 
copy  of  the  petition  with  a  covy  of  the  pablica- 
tion  notice,  held  mandatoiy.— HLtodsers  v.  Nich- 
ols (Okl.)  923. 

Where  a  decree  of  divorce  is  void  for  want  of 
Jurisdiction,  it  will  be  set  aside  after  the  death 
of  the  party  who  procured  the  decree  by  frand. 
— Rodgers     NichoU  (Okl.)  023. 

•In  a  direct  proceeding  to  set  aside  a  decree 
of  divorce,  where  the  evidence  shows  no  service 
on  defendant,  the  decree  will  be  set  aside. — 
Rodgers  v.  Nichols  (Oki.)  923. 

*A  decree  of  divorce  will  be  annulled  for  frand 
practiced  upon  the  court  or  the  adveree  party. 
— Rodgan  T.  Midwia  (OU.)  928. 


§  4.   Alimoai^  allowmMM^  mmA  dispel 
tloB  ot  property. 

*A  judgment  tot  aUnuKiy  pendente  lite  b 
a  final  one  and  appealable. — Kesslear  t.  Ke>^ 
(Cal.  App.)  257. 

Judgments  for  alim(»iy  pendente  lite  fell  wiik 
the  main  judgment  thougn  their  existenee  wet 
recited  therein;  it  appearing  on  ai^jieal  that 
final  judgment  for  alimony  or  maintenaDo«:> 
warranted  under  the  facts. — Kessler  t.  Ke*>!^ 
(Cal.  App.)  257. 

Permanent  alimony  in  divwce  snit  increa^l 
on  appeal,  to  cover  monthly  payments  free 
decree  of  trial  court  to  final  mefee  od  appenl. — 
Pope  r.  Pope  (Or.)  786. 

I  6.   Outody  mmA  amppert  of  ttkUMrmm. 

Facts  held  not  to  show  any  notice  to 
who  had  obtained  a  decree  of  divorce  SDffiei>^i: 
to  give  the  court  jurisdiction  to  make  an  ori^r 
requiring  her  to  bring  her  child  back  Into  tbe 
jarisdictlon  of  the  court  from  which  nhe  itid 
removed  it — In  re  Culp  (CaL  App.)  89. 

*Where  plaintiff  was  found  guilty  of  adnltery 
on  a  cross-bill  in  an  action  for  divorce,  the  csre 
and  custody  of  the  minor  child  of  the  parties 
should  be  awarded  to  the  father. — Mills  r. 
Milla  (Or.)  89a 

DOCKETS. 

Of  causes  for  trial,  see  "Trial,"  1 1. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidrace."  |  7- 
As  evidence  in  ^iectment  aee  "Ejeetmoit."  (  2. 

DOMICILE. 

Effect  change  of  domicile  by  husband  while 
deserter  on  right  to  divorce,  see  "Divorce."  f  1. 
Of  parties  ai  affecting  venue,  eee  "Voiue,'*  i  1. 


See  "Giftfc" 


DONATIONS. 


DOWER. 


I  1.   Bights  mmA  remedies  of  wtdow. 

An  agrt-ement  for  investment  and  dispositioa 
of  proceeds  of  sale  of  a  dower  right  Aeld  void  as 
to  the  sons  of  the  deceased  huslmnd. — ^Williams 
V.  Merriam  (Kan.)  976;  Same  ▼.  Lodge,  Id. 

A  dowreas  held  entitled  to  be  adjudged  the 
equitable  owner  of  the  notes  and  mortgace  given 
to  secure  the  payment  of  the  proceeds  of  a  re- 
lease of  dower. — Williams  v.  Merriam  (Kan-k 
97(i :  Same  v.  Lodge.  Id. 

A  dowress  held  not  In  equity  entitled  to  be 
adjudged  tlie  owner  of  land  partly  purcha^tid 
with  the  proceeds  of  a  release  of  dower. — 
Williams  v.  Merriam  (Kan.)  976;    Same  v. 

Lodge,  Id. 

The  conalderation  received  for  a  release  of 
dower  h^d  to  have  become  the  absolute  prop- 
erty of  the  dowresa. — Wlllinma  r>  Merriam 
(Kan.)  970;  Same  v.  Lodge,  Id. 

DRAINS. 

Conveyance  of  right  to  maintain,  see  "Deeds," 

8  2. 

Licenses  to  construct  see  "Licenses,"  |  1. 

Mandamus  to  compel  furnishing  of  water  for 
irrigation,  see  "Mandamus,"  {  1. 

Subjects  and  titles  of  statutes  relating  to  ir- 
rigation districts,  aee  "Statutes,"  |  3., 
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DRUNKENNESS. 

Impeaehmoit  of  witness  br  Bhowing  prior  amst 
for  dnu^ennen,  lee  "WltneweB/*  |  8. 

DUE  PROCESS  OF  LAW. 

See  "CoQStitattonal  Law,"  |  0. 

EASEMENTS. 

See  "DedlcaHon" ;  "Highways." 

Svidence  of  similar  facts  and  transactionH  In . 

action  to  abate  obstruction  in,  see  '^Evidence," 

S  2. 

Specific  perfonoance  of  contract  relating  to, 
see  "Specific  Perfozmanoe,"  |  1. 

I  1.   Extent  of  vli^kti  «M,  «md  obstne- 

tiOK. 

In  a  salt  hj  a  parchas^  of  land  to  which  a 
road  was  an  af^rteDance.  for  injury  to  the 
road,  a  question  asked  the  purchaser  aa  to  his 
damage  neld  improperly  allowed. — Coason  t. 
Wilson  (Cal.  App.)  282. 

A  finding  In  a  suit  by  a  parchaser  of  land 
to  which  a  Toad  was  appurtenant,  for  injury 
to  the  rood,  Juld  not  sum>orted  by  the  eTidence. 
— Oooson  T.  Wilson  (OaL  App.)  2^. 

A  person  Injuring  a  way  appurtenant  to  land 
is  liable  to  a  sobsequent  pnrdiaser  of  the  land 
only  for  the  damage  sustained  by  him  since 
his  purdiase. — Oooson  t.  Wilson  (Oal.  App.) 
262. 

A  finding  in  a  suit  by  a  purchaser  of  land  to 
which  a  road  la  appurtenant,  for  injury  to  the 
road,  held  not  material  unless  it  shows  that 
the  damage  occurred  while  the  purchaser  owned 
the  Und.— Coason  v.  Wilson  (Cal.  App.)  202. 

EJECTION. 

Of  passenger,  aee  '^Carriers,''  I  2. 

EJECTMENT. 

Effect  of  tax  deed  as  evidence  In  ejectment,  see 

"Taxation."  i  7. 
Hearsay  evidence,  see  "Bridenee."  I  A. 
Limitation  of  actions  of,  see  ''Limitation  of 

Actions,"  I  2. 
Transfer  of  cause  from  Justice's  court,  see 

"Justices  of  the  Peace,"  |  2. 

I  1.  Rifflit  of  aetloa  mnA  defenses. 

*Where  plaintiff  in  ejectment  establishes  an 
interest  tn  land  paramount  to  that  of  defendant, 
the  latter  cannot  avail  himself  of  an  outstand- 
ing title  in  a  stranger. — McBride  v.  Steinweden 
(Kan.)  822. 

I  C    Pleadlne  and  eridenee. 

*In  ejectment  the  court  should  admit  all  tes- 
timony offered  by  plaintiff  tending  to  prove 
po&sesslon.— Whitman  v.  McComas  (Idaho)  1304. 

In  ejectment  It  was  error  to  exclude  evidence 
of  plaintiff  to  the  effect  that  he  entered  into 
possession  by  virtue  of  certain  deeds. — Whitman 
V.  McComas  (Idaho)  604. 

*A  deed  from  one  not  shown  to  have  any 
Interest  in  the  land  to  be  conveyed  is  InadmlHif- 
ble  as  evidence  of  title  In  ejectment. — McBride 
V.  Steinweden  (Kan.)  822. 

Where  title  is  alleged  generally  without  de- 
raigning  it,  the  adverse  party  may  attack  a 
deed  in  the  chain  of  title  as  a  forgery  under 
the  general  issue. — Chrast  t.  O'Connor  (Wash.) 
23a 

I  3,  Trial,   Jvdsmest,   •nforeamont  of 
indntent,  and  raviow. 
Wbm  in  ejectment  mneh  stress  waa  laid  upon 


the  fact  that  defendant  had  done  certain  plow- 
ing and  cut  certain  hay  on  the  land,  and  testi- 
mony of  plaintiff  showed  that  it  was  under  an 
agreement  that  defendant  waa  to  have  the  grain 
raised  on  the  plowed  land,  an  instruction  appli- 
cable to  such  state  ot  facts  was  erroneously 
exduded. — Whitman  v.  McComas  (Idaho)  604. 

I  4.   Dasiaces,  meaae  profltSi  ImyMTa- 
mmits,  and  taxes. 

*The  betterment  law  (Laws  1803.  p.  262,  c. 
137)  held  not  to  authorize  recovery  for  im- 
provements made  before  its  enactment. — Barton 
V.  Wickixer  (Wash.)  312. 

Sees.  Laws  1903,  p.  262,  c.  137,  providing 
for  the  protection  of  occupants  of  land  who 
have  made  improvements  and  paid  taxes  in 
good  faith,  does  not  apply  to  impmveDients 
made  prior  to  the  taking  effect  of  oie  statute^ 
—Monk  V.  Duel!  (Wash.)  313. 

In  an  action  for  the  recovery  of  real  estate, 
defendant,  seeking  to  recover  for  iimirovements 
by  virtue  of  Bess.  Laws  1908,  p.  262,  c  137, 
iMld  to  have  the  burden  of  showing  the  dates 
npon  which  tiie  several  Improvements  were 
made.— Monk  t.  Dndl  (Wash.)  alS. 

ELECTION  OF  REMEDIES. 

For  ejection  of  passenger,  see  *^arriers,"  S  2. 

That  one  who  dalms  by  prescription  a  right 
of  way  institutes  proceedloga  under  a  void 
statute  to  have  the  land  condemned  for  a  pri- 
vate road  is  not  such  an  election  of  remedieR 
as  will  prednde  him  from  thereafter  asserting 
a^jvescnptlve  right — McEim  t.  Carre  (Kan.> 

ELECTIONS. 

Best  and  secondary  evidence  in  election  con- 
teat,  see  "Evidence,"  S  3. 

Bill  of  exceptions  in  election  contest,  see  "Bx- 
oeptlons,  Bill  of.  |  2. 

Submission  of  law  to  popolar  vote,  see  **8tat- 
utes,"  §  1. 

S  1.   QnaUflcatlona  of  Voters. 

The  qoalitications  of  a  voter,  as  defined  In 
Const  art  2,  {  2,  held  Intended  to  apply  to  the 
election  of  all  officers,  whether  provided  by  the 
Constitution  or  by  a  law  authorised  thereby, 
unless  authority  for  the  exemption  can  be  found 
under  the  Constitution  itself. — Llvesley  v.  Litch- 
field (Or.)  142. 

In  view  of  Const  art  6,  19  6,  7,  and  article 
11.  S  2,  the  charter  of  the  cltjr  of  Salun 
(Sp.  Laws  1903,  p.  351),  prohibiting  any  per- 
son from  voting  at  a  city  election  who  has  not 
paid  a  road  poll  tax,  held  invalid  as  in  conflict 
with  Const  art  2,  S  2. — Llvesley  v.  Litchfield 
(Or.)  142. 

I  2.   Nomtnations    and    primarr  eloo* 
tlons. 

A  political  party  having  only  a  local  organ- 
ization may  nominate  a  ticket  for  city  oace» 
and  have  it  placed  on  the  official  ballot,  so 
that  it  may  ne  voted  for  by  a  single  crnag 
placed  In  a  circle. — Ogg  T.  Olover  (Ivan.)  1089 ; 
Owen  V.  Milhoan  (Kan.)  lOM;  Pettyjohn  v. 
Scott  Id. 

I  3.  BaUots. 

Where  a  certificate  of  nomination  of  candi- 
dates for  city  offices  for  a  political  par^  luving 
only  a  local  organisation  fails  to  snow  a  party 
emblem,  as  required  by  (Sen.  St  1901,  I  2609. 
and  no  objection  Is  made  before  election, 
ballots  cast  for  the  ticket  cannot  be  rejected 
for  want  of  the  emblem. — Ogg  v.  Glover  (Kan.) 
1039 ;  Owen  t.  Milhoan  (Kan^  1044 ;  Pettyjohn 
v.  Scott  Id. 

Where  a  certificate  of  nomination  regular 
In  form  is  filed  with  the  clerk,  showing  the 
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Domloatloii  of  cltv  officers  bv  a  coDTentlon  of 
a  party  deaignatea  as  the  "City  Party,"  ballots 
cast  at  the  ensuinc  election  marked  only  with 
a  cron  in  the  circle  over  such  ticket  cannot 
be  rejected  on  the  ground  that  tfaere  was  no 
political  par^  in  the  city  known  as  the  "City 
Party." — Ogg  v.  Glover  (Kan.)  1039;  Ow«i  v. 
Milhoan  (iSai.)  1044;  Pettyjohn  t.  Scott,  Id. 

Wherever  a  votw  baa  attempted  to  comply 
with  the  statute  by  making  simple  cross-marks 
in  the  proper  squares,  effect  will  be  given  to 
big  intention,  thougb  some  denartnre  from  regu- 
larity is  shown.— <>gx  T.  Glover  dC^aa.)  1089; 
Owen  T.  Milboan  (Kan.)  1044;  Pettyjohn  v. 
Scott,  Id. 

Irregularities  in  making  the  necessary  cross- 
marks  on  a  ballot,  not  being  adapted  to  a 
sut>8equent  identification  of  the  ballot,  are 
not  destructive  of  the  voter's  purpose.— <^  v. 
Olover  (Kan.)  1089;  Owen  t.  Wlhoau  (Kan.) 
1044;  Pettyjohn  T.  Scott.  Id. 

The  writing  of  a  name  on  the  ballot  else- 
where than  in  the  blank  columo  is  ground 
for  rejecting  it.— On  t.  Glover  (Kan.)  1039; 
Owen  T.  Ujlhoan  (Kan.)  1044;  Pettyjohn  v. 
Scott,  Id. 

The  wrftinf  of  a  name  in  the  blank  column 
without  placing  a  cross  In  the  corresponding 
square  is  ground  for  rejecting  a  ballot.— Ogg 
V.  Glover  (Kan.)  1039;  Owen  t.  Milhoan  (Kan.) 

1044  ;  Pettyjohn  v.  Scott,  Id. 

The  writing  In  the  blank  column  of  a  name 
which  is  already  nrinted  on  the  ballot  as  that 
of  a  candidate  for  the  office  indicated  is  ground 
for  rejecting  the  ballot. — Ogg  v.  Glover  (Kan.) 
1039;  Owen  v.  Milhoan  (Kan.)  1044;  Petty- 
john V.  Scott,  Id. 

The  defacing  of  a  ticket  is  ground  for  re- 
Jectlng  it.— Ogg  v.  Glover  (Kan.)  1039 ;  Owen  v. 
MUhoan  (Kan.)  1044;  Pettyjohn  v.  Scott,  Id. 

The  "lacing  of  a  cross  In  the  circle  and  a 
cross  In  one  of  tbe  squares  of  the  same  col- 
umn and  not  in  all  of  them  la  ground  for  re- 
jecting a  ballot — Okk  v.  Glover  (Kan.)  1039; 
Owen  V.  Milhoan  (Kan.)  1044}  Pettyjohn  v. 
Scott,  Id. 

The  placing  of  a  cross  in  the  circle  and  also 
In  a  square  in  some  other  column  is  eround 
for  rejecting  a  ballot.— Ogg  v.  Glover  (Kan.) 
1039;  Owen  t.  Milhoan  (Kan.)  1044;  Petty- 
john T.  Scott,  Id. 

Tbe  placing  of  a  cross  in  a  square  In  the 
blank  column  opposite  which  no  name  is  written 
Is  ground  for  rejecting  a  ballot— Ogg  v.  Glover 
^n.)  1039;  Owen  v.  Milhoan  (Kan.)  1044; 
Pettyjohn  t.  Scott.  Id. 

Tbe  placing  of  a  cross  outside  the  circle  on 
a  ballot  is  ground  for  rejecting  it— Ore  v. 
Glover  (KanJ  1039;  Owen  v.  SClhoan  (Kan.) 
1044;  Pettyjohn  v.  Scott  Id. 

The  placing  in  a  circle  of  a  single  line  not 
crossed  is  jnound  for  rejecting  a  ballot— Ogg 
V.  Glover  (Kan.)  1039;  Owen  v.  Milhoan  (Kan.) 
1044 ;  Pettyjohn  v.  Scott,  Id. 

The  placing  in  any  circle  of  a  ballot  of  a 
distinct  third  line  in  addition  to  the  cross  is 
ground  for  rejecting  the  ballot— Ogg  v.  (Jlover 
(Kan.)  1039;  Owen  v.  Milhoan  (Kan.)  1044; 
Pettyjohn  v.  Scott,  Id. 

The  use  of  a  blue  or  purple  pencil  in  marking 
a  ballot  is  ground  tor  rejecting  it— Ogg  v. 
Glover  (Kan.)  1039;  Owen  v.  Milhoan  (Eun.) 
1044;  Pettyjohn  v.  Scott.  Id. 

I  4.    C«vmt  «f  TotM,  retnns,  and  eaa- 

▼BSS. 

Id  an  action  to  oust  defendants  from  an  office, 
facta  considered,  and  held  that  the  whole  vote 


must  be  rejected. — ^People  t.  Davldaon  (CaL 

App.)  181. 

Extrinsic  evidence  considered,  and  h^ld  to 
overcome  tbe  prima  facie  effect  of  the  record  of 
supervisors,  under  PoL  Code,  8  1282,  and  Code 
Civ.  Proc  H  1920,  1926,  showing  that  a  certain 
candidate  was  elected. — People  v.  Davidson 
(Cal.  App.)  161. 

The  rule  that  a  certificate  of  the  election 
Issued  by  the  proper  authority  Is  prima  fade 
evidence  of  right  to  the  office  cannot  apply  wbers 
two  certificates  were  issned  to  two  persons  for 
the  same  office. — ^People  v.  Davidsim  (GaL 
App.)  161. 

Ballots  transmitted  to  the  Supreme  Court 
unsealed,  as  evidence  in  an  election  contest 
do  not  lose  their  force  from  being  temporarily 
intruHted  by  tbe  clerk  to  one  of  the  attorneys 
of  the  parties. — 0«_t.  Glover  (Kan.)  1039; 
Owen  V.  Milboan  (Kan.)  1044 ;  Pettrlohn  t. 
Scott  Id. 

I  6.  CoBtests. 

Evidence  considered,  and  kel4  snfficioit  to 
show  that  illegal  ballots  were  cast  in  all  of 
the  precincts  of  a  township. — PaoplO  t.  David- 
son (Cal.  App.)  161. 

Evidence  considered,  and  hMd  sufficient  to 
show  that  111^1  ballots  cast  at  an  electi<m  were 
snfficirat  In  number  to  make  a  difference  in  tbe 
result  of  tbe  election.— -People  v.  Davidson  (CaL 
App.)  16L 

In  an  election  contest,  error  in  coontinie 
the  votes  cast  at  a  precinct  held  harmless. — 
Pledge  V.  Griffith  (Mont)  892;  Same  t.  Tweedie 

(Mont.)  398. 

On  appeal  In  an  election  contest  case,  tbe 
ballots  counted  by  the  trial  court  held  not  a 
part  of  the  reconl  because  not  authenticated 
as  required  by  Court  Rules  8,  subd.  1  (57  Pac. 
vii).-^ledge  v.  Griffith  (Mont.)  392,  Same  v. 
Tweedie  (Mont)  393. 

The  reception  of  illegal  votes  at  an  election 
held  not  malcondnct  on  the  part  of  the  election 
officers,  within  Code  Civ.  Proc.  |  2010. — 
Coleman  t.  Kerr  (Mont)  393. 

ELECTRICITY. 

Harmless  error  in  action  for  Injarles  caused 

by,  see  "Appeal  and  Error,"  fi  22. 
Negative  pregnant  in  pleading  in  action  for 

injuries  caused  by,  see  "Pleading,"  {  3. 
Restraining  interference  witii  elecme  lines,  see 

"Injunction,"  j  2. 

•The  owner  or  operator  of  an  electric  plant 
is  bound  to  exercise  reasonable  care  In  selecting 
appliances  and  insulating  wires  wherever  peo- 
ple may  lawfully  orane  In  contact  therewith,  and 
to  maintain  a  reasonable  system  of  InspectioD. — 
Bourke  t.  Butte  Blectric  &  Power  Co.  (Mont.) 
470. 

*In  an  action  for  injuries  to  platntilf  by  com- 
ing in  contact  with  defendant's  live  wire,  an  in- 
struction requiring  defendant  to  exercise  a  de- 
gree of  care  proportionate  with  the  danger  AeM 
proper. — Bourke  v.  Butte  Electric  &  Power  Co. 
(Mont.)  470. 

In  an  action  for  injuries  by  contact  with  an 
electric  wire,  an  Instruction  Imposinc  on  de- 
fendants tbe  duty  of  inspecting  their  unesft^M 
not  objectionable  on  the  ground  that  plaintiiF 
was  a  trespasser. — Bourke  T.  Butte  Sllectric  ft 
Power  Co.  (Mont.)  470. 

EMBEZZLEMENT. 

*Where  defendant  procured  a  horse,  to  be 
returned  the  next  day,  and  rode  him  to  a 
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dIattBt  town  and  sold  him  and  conratad  tbe 
proceedB,  he  is  guUtj  of  embesslemeiit. — Stat* 
T.  Boland  (Idabo)  887. 


EMINENT  DOMAIN. 


Dismissal  of  condemnatloii  proceediogi, 

"Dismissal  and  Nonsuit,"  S  1- 
Bridenee  of  similar  focts  and  transactions  in 

eondemnatioD  proceedings,  see  "Bvidence,"  S  2. 
Public  improTMnats   bj  manicipalitles,  see 

"Monicipal  Corporations,''  U  2-7. 
Review  in  general  in  condemnation  proceed' 

ings,  see  "Appeal  and  Error,"  {  21. 

I  3U  llmtnra,  extait»  mmA  dalocatioa  of 
p<nrw. 

*A  condemnation  of  land  for  a  right  of  way 
for  a  tnnnel,  under  Laws  1891,  p.  98,  {  3 ;  Mills* 
Ann.  St.  Rev.  Snpp.  616,  held  a  condemnation 
for  a  public  use. — Tanner  v.  Treasury  Tnnnel. 
Mining  &  Reduction  Go.  (Colo.)  464. 

*While  the  judgment  of  the  Legislature  in 
conferring  the  power  of  eminent  domain  for 
certain  parpoaes  is  not  conclusive  upon  the 
courts  on  the  qnestion  as  to  public  use,  it  is 
entitled  to  great  weight. — ^Tanner  t.  Treasury 
Tnnnel,  Mining  &  Reduction  Ca  (Colo.)  464. 

Under  Mills'  Ann.  8t  i  2267.  a  proceeding 
la  not  authorised  by  a  private  individual  in 
bis  own  right  and  in  a  representative  capad^ 
to  acquire  private  lands  for  the  purpose  of  mak- 
ing an  artincial  dumne]  for  the  natural  stream. 
— Ortia  V.  Hansen  (Colo.)  D«4. 

A  legislative  delegation  of  the  power  of  emi- 
nent domain  to  a  private  individual  mmj  be  In- 
Toked  by  him,  though  other  remedies  are  arail- 
able.— Ortia  v.  Hansen  (Goto.)  864. 

I  8.  GoMpMuattoB. 

*Undar  the  statute  with  refmnce  to  the 

duties  of  commissltmers  on  condemnation  pro- 
ceedings, damages  are  such  as  the  owner  actual- 
ly so^uns  to  either  his  real  or  perswal  ^OP- 
vety  by  auch  sApnmriation. — ^Blfncoe  v.  Choe- 
Uw,  O.  ft  W.  R.  Co.  (Okl.)  903. 

I  a.  PmoomUbcs  to  take  pmprntir  and 
assess  eompoasatloB. 

An  instruction  that  the  law  does  not  allow 
a  Jnry  in  condemnation  proceedings  to  fix 
speculative,  boom,  or  fancy  values,  bat  to  de- 
termine the  reasonable  market,  aal^le  valoe  of 
the  property,  held  not  erroneona. — ^Bltncoe  t. 
ChocUw,  O.  ft  W.  R.  Go.  (OU.)  908. 

*An  instruction  in  condemnation  proceedings 
aa  to  duty  of  Jury  on  forming  a  judgment  as 
to  the  reasonable  value  of  the  remaining 
lot,  caused  by  an  excavation  made  by  the 
railroad  company  on  the  lota  taken,  hdd  not 
erroneous.— Blinooe  v.  GhOctaw,  O.  ft  W.  B.  Go. 
.(OkL)  903. 

Under  Ber.  St  1898,  I  8606,  the  provisions 
of  the  Code  relating  to  civil  actiooa  held  ap- 
plicable to  costs  in  proceedings  to  condemn  land. 
— McCready  v.  lUo  Grande  Western  Ry.  Go. 
(Utah)  8S1. 

A  railway  company  dismissing  its  proceed- 
ing to  condemn  land  held  not  liable  to  the 
owner  for  erpenses  incurred  by  him. — Mc- 
Oeady  v.  Rio  Grande  Western  Sy.  Oo.  (Utah) 
831. 

In  condemnation  proceedings,  hdd  pecmlssible 
for  jnry  to  estimate  value  of  property  at  less 
than  the  value  placed  upon  it  by  the  opinion  of 
any  witness.— Williams  v.  City  of  Seattle 
(Wash.)  242. 

Action  of  judge  in  refusing  to  set  aside  a 
verdict  In  condemnation  proceedings  held  not  an 
abuse  of  discretion. — Williams  v.  City  of  Seattle 
(Wash.)  242. 


*Tbe  granting  of  a  motion  for  a  new  trial 
on  the  usue  of  damages  in  condemnation  pro- 
ceedings, on  the  ground  that  the  verdict  is 
contrary  to  the  evidence,  is  peculiarly  within 
the  discretion  of  the  trial  conrt — WilUwma  v. 
Git7  «f  Seattle  (Wash.)  242. 

EMPLOYES. 

See  'Ifastor  and  Servant." 

ENCROACHMENT. 

On  highwaTs,  see  "Highways,"  {  2. 

ENTIRETY. 

Estate  by,  see  "Hnsband  and  Wife."  {  1. 


Of  public  lands. 


ENTRY. 

e  '*PnbltG  Landa,"  1 8. 


ENTRY,  WRIT  OF. 

Sea  "Bieetment" 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  {  1. 

EQUITABLE  MORTGAGES. 

See  "Mortgages,"  S  1. 

EQUITY. 

Equitable  estoppel,  see  "Estoppel,"  {  1. 

Equitable  mortgaRes,  see  "Mortgages,"  1 1. 

Equitable  relief  from  trespass  on  public  lands, 
see  "Public  Lands,"  I  1. 

lasne  of  writ  of  assistance  by  court  of  equity, 
see  "Assistance,  Writ  of." 

Laches  barring  defense  to  quiet  title  to  min- 
ing claim,  see  "Mines  and  Minerals,"  |  7. 

Laches  barring  remedy  Ifr  mandamna,  see 
"Mandamus,"  {  S. 

Limitation  of  equitable  actions,  see  "limita- 
tion of  Actions,''  I  1. 

Bight  to  jury  trial  fn  equity,  see  "Jury,"  {  1. 

Parttoular  gub^eetB  qf  equitable  JurUdleUcn  and 

equitable  remedlea. 
See  "Cancellation  of  Instruments" :  "Franda- 

leat  Conveyances"  ;  "Injunction";  "Nuisance," 

86  1,  2;  'Tartition,"!  1;  "Quieting  Title"; 

"Receivers;' ;  "Reformation  of  Instruments"; 

"Specific  Performance" ;  "Trusts." 

I  1.    Juisdlotlan,  prlnoiples,  amd  max* 
lus. 

*A  court  of  equity.  In  a  suit  to  cancel  a  bond 
for  a  deed,  will  not  declare  a  forfeiture,  but 
will  leave  plaintiSB  to  their  remedy  at  taw. — 
Higinbotham  v.  Frock  (Or.)  636. 

Plaintiff  heild  by  his  fraudulent  acts  to  be 
deprived  of  standing  in  a  court  of  equity  to 
assert  title  to  lands  as  against  defendants. — 
SUter  T.  Gribbel  (Waahi)  19. 

A  judgment  In  proceedings  for  dissolntlim  of 
a  partnership  regniring  defendant  to  convey 
certain  property  to  plaintiff  on  his  paying  a 
sum  found  to  be  due  held  within  the  jurisdiction 
of  equity  under  the  pleadinn  and  facts.— Law- 
rence V.  Halversen  (Wash.)  888. 

8  8.  Pleadlae. 

*LacbeB  as  a  defense  must  be  raised  by 
answer,  and  cannot  be  taken  advantage  of  by 
demurrer.— Ballard  t.  Oolob  (ColoJ  376. 
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Is  a  salt  for  n>edflc  pOTformance,  a  varianoe 
held  not  fatal,  but  that  complainant  was  en- 
titled to  a  decree  confonnins  to  the  proof  to 
preTnt  a  inatti|^(dt7  of  Boita. — Brandon  t. 
West  (Nev.)  827. 

I  3.   HoaHbCi  nbmlaaloa  of  lames  to 
JvsT,  arnd  vehoaHac. 

*In  an  equity  case  the  findlnffs  of  the  Jury 
are  not  condaslTe*  and  the  court  maj  mate 
findings  of  Its  own. — Hofason   T.  Andsraon 

<CoIoj631. 

*The  court  In  an  eqaitable  action  held  aathor- 
ixed  to  direct  a  towcC,  thooth  the  eTldenoe  is 
conflicting:  It  not  preponderating  against  snch 
finding.— Short  t.  Bstey  <M<Hit)  4m 

ERROR,  WRIT  OF. 

Sea  **AroaaI  ud  Bnor." 

ESCROWS. 

Grantee  as  trustee  for  defaulting  grantee  In 
prior  conveyance  In  escrow,  see  '^Trusts,"  i  1. 

Holder  of  option  for  the  purchase  of  certain 
land,  being  In  default,  held  not  entitled  to  en- 
force a  deliven  of  the  deed  either  against  the 
Tendon  or  a  depoaltory  (tf  the  deed  in  escrow. 
—White  T.  Bank  of  Haaford  (CaL  Bnp.)  698. 

*0n  the  fulfillment  of  the  conditions  of  an 
escrow  agreement,  the  deed  relates  back  to  tiie 
date  of  making  the  escrow  agreement  for  the 
purpose  of  cuttmg  off  any  interrening  rights  ac- 
qnlred  ^a  third  person  with  notice  of  ute  es- 
crow. — WWtmer  r,  Schenk  (Idaho)  770. 

ESTABLISHMENT. 

Of  highways,  see  "Highwayi.''  |  1. 

Of  public  schools,  we  "SduxMs  and  SdMX^ 

Districts,"  i  1. 
Of  trusts,  see  "Tmsts."  |  4. 
Of  will,  see  "WUls,"  I  2. 

ESTATES. 

See  "Dower." 

Created  bj  deed,  see  "Deeds,"  |  2. 
Decedents  estates,  see  "Descent  and  DistrlbU' 

tion";  "Executors  and  Administrators." 
Bstates  for  years,  see  "Landlord  and  Tenant" 
Of  Indian  allottees,  see  "Indians." 
Tenancy  in  oonunon,  see  *TwuaKj  in  Com* 

mon." 


ESTIMATES. 

Of  cost  of  public  inproTementa, 
pal  Corporations,"  SI  8,  4. 


"Hanld- 


ESTOPPEL 

By  abandonment  of  Immestead,  see  *'Home- 
stead,"  f  2. 

By  indgment.  see  "Judgment."  H  8,  9. 

Of  surety  to  deny  acta  of  principal,  see  "Prin- 
cipal and  Stirety,"  S  1. 

To  alleee  error,  see  ''Criminal  Law,"  S  13. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," IS  &  13. 

To  claim  breach  of  contract,  see  "Contracts," 
I  s. 

To  claim  lasnranee  preminms,  see  "Insurance, ** 
S  4. 

To  deny  efficacy  of  notice  of  attachment,  see 

"Attadiment,"  8  1. 
To  deny  liability  for  wages,  see  "Master  and 

Servant,"  S  1. 
To  deny  liabili^  on  contract  for  use  of  water, 

see  "Waters  and  Water  Courses."  8  4. 


To  deny  ownership  of  properlT  assessed  for  tax- 
ation, see  "Taxation,"  |  2. 

To  deny  validity  of  iMse  of  homestead,  see 
"Homestead,"!  1. 

To  question  charges  In  oonnectlon  witb  manage- 
ment  of  tmst  propertr,  see  "^ftnsfs,**  1 2;. 

S  1.  E««ltsUo  astopvaL 

*Wha«  plaintiff's  grantor  was  estopped  frtra 
aastfting  any  titie  to  land  as  against  defend- 
ant, and  plaintiff  knew  the  facts  which  es- 
topped his  grant(H',  he  aoqnlred  no  title  by  a 

Saitdaim  deed  which  he  could  assert  against 
efendant — Comstock    t.    Hobertson  (E^n.) 
1104. 

Certain  devisees  held  estopped  to  assert  that 
claims  of  creditors  should  not  be  paid  becsnse 
of  laches  of  executor  in  petitioning  for  an  order 
to  sell  land  to  pay  such  claims. — In  re  Tuohy's 
Estste  <Mont.)  486 ;  Shields  t.  Fauwelyn.  Id. 

*Axi  est<9pel  mtut  be  pleaded,  with  particnlmr- 
ity. — Tonfcawa  MiUing  Co.  t.  Town  of  Tonkawa 
(OkL)  915. 

*Act>.  representations,  and  conduct  relied  on 
as  an  estoppel  ahould  be  specially  pleeded. — 
Doning  Inv.  Co.  t.  Shawnee  Fire  Ins.  Oa. 
(OkL)  918. 

A  creditor  was  in  no  position  to  contest 
the  validity  of  receiver's  certificates  as  con- 
stituting prior  liens  upon  the  trust  property, 
where  the  relief  sought  by  him  was  based  on 
such  certificates. — Nisbet  t.  Qreat  Northern 
Clay  Co.  (Wash.)  IS. 

Acceptance  of  money  from  the  aty  collected 
under  Invalid  ordinaocea  In  payment  of  a 
portion  of  municipal  improvement  warrants 
held  not  to  preclude  aasignees  of  the  balance 
of  the  warrants  from  compelling  the  dty  to 
make  a  reassessment  to  pay  tihe  remainder. — 
Waldnm  t.  City  <rf  SntAomlsb  (Waab.)  1106. 


EVICTION. 

Of  tenant  of  demised  pmalses, 
and  Tenant"  S  2. 


*a:AiidioTd 


EVIDENCE. 

See  "Affidavits";  "Depoaltiona" ;  "Wltac 

Admissibility  of  erldenoe  under  pleading,  see 

"Pleading?'  fi  8. 

Applicability  of  instructions  to  evidence,  see 
'•Trial,"  6  5. 

Assignments  of  error  as  to  Insufficiency  of  evi- 
dence to  sustain  findings,  see  "Ai^sal  and 
Error,"  |  la 

Harmiesa  error  In  rullncs  relating  to,  see 
"A^^al  and  Brror,"  |  22;  "Criminal  Law," 

Objections  for  purpose  of  review,  see  "Criminal 
Law,"  S  10. 

Presentation  of  questions  for  review  In  record 
on  appeal  or  writ  of  error,  see  "Appeal  and 

Ertor,^'  8  12. 

Questions  of  fact  for  Joiy,  see  "Trial."  |  4. 

Reception  at  trial,  see  "Criminal  Law,"  S  5; 
"Trial,"  S  3. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error."  S  21. 

Scope  and  extent  of  review  in  general,  see  "Ap- 

Wjeal  and  Error."  8  17. 
aiver  of  objections  to  evidence  on  ground  of 
insnfficien^  of  pleading,  see  "Pleading,"  |  9l 

^s  to  particular /acts  or  issues. 

See  "Assignments."  S  1 :  "Compromise  and  Set- 
tlement";  "Damages,"  8  3:  "Deeds."  |  3; 
"Fraudulent  Conveyances,"  9  2 ;  "Gifts,"  |  1 ; 
"Partnership,"  8  1;  "Payment,"  S  2 ;  "Tiusts," 
8  1. 


*  Polat  aaaototod.  See  syllabas. 
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A<M:retloD,  see  "NaTigable  Waters,"  |  1. 
Oonatructlon  of  contract  for  use  of  water,  see 

••Waters  and  Water  Courses,"  i  4. 
Improvements,  see  "Ejectment,"  5  4. 
Release  of  surety  on  note,  see  "Bills  and  Notes," 

Test&nMOtary  capacity,  see  "Wills,"  |  1. 

In  aetUma  by  or  Offotnct  porMeulor  oUuaet  of 
petraet. 

See  'broken,"  |  2 ;  "Oarrien/'  I  2 ;  "Bzecntora 
and  Admlnfstraton,'*  |  8: '*Master  and  Serv- 
ant." f  8;  "Municipal  Corporations,  S  10; 
•'RaUroads,"  S  8. 

Banks,  Bee  ''Banks  and  Banking,"  S  1. 

Huaband  or  wife,  see  "Dlvoioe,*'  f  8. 

In  porHeulor  cMl  actions  or  proceedlno*. 

Bee  "Assault  and  Battery."  I  1 ;  "Attachment," 
I  4;  "Divorce,"  83:  "Ejectment."  S  2:  "Libel 
and  Slander,"  J  3;  ''Partition,"  11;  "Replev- 
in," i  2;  "Specific  Performanca,"  S  8;  "Tr«- 
v^nr  I  1. 

BQectim  contest,  see  "Elections,"  |  S. 

For  bread)  of  contract,  see  "Contracts,"  }  4. 

For  breach  of  contract  for  sale  of  land,  see 
"Vendor  and  Purchaser,"  |  !S. 

For  breach  of  warranty,  see  "Sales,"  16. 

For  compenaatfon  of  brokers,  see  "Brokers," 

i  2. 

Foreclosure,  see  "Mortgages,"  «  6. 

For  injuries  to  easement,  Gee  "Easements,"  |  1. 

For  personal  injuries,  see  "Carriers,"  }  2; 
"Master  and  Servant,"  f  8;  "Railroads."  {  3. 

For  recovety  of  assessment  for  public  improve- 
ments, see  "Municipal  Corooratloos,"  |  7. 

Motion  for  new  trial,  see  "Mew  Trial,"  |  3. 

On  building  contract,  see  "Contracts,"  |  4. 

On  insurance  policy,  see  "Insurance,"  SS  12,  13. 

To  determine  and  establish  mlnins  rights,  see 
"Mines  and  Minerals,"  S  6. 

To  have  deed  dedared  mortgage,  see  "Mort- 
gages," I  1. 

To  recover  office,  see  "Officers,"  {  2. 

To  redeem  from  foreclosure,  see  "Mortgages," 

i  6. 

To  restrain  nuisance,  see  "Nuisance,"  S  1. 

To  try  title  to  property  levied  on,  see  "Bxecn- 

In  erimiMl  proteouUon$. 
'  See  "Burglary "  S  1  J  "Criminal  Law,"  }  4; 
"Homicide,"  I  8;  "Larceny,"  |  1;  "Perjury," 
8  2;  "Rape,"  §2. 

S  1.   Jndiolal  Botloe. 

A  letter  of  tlie  commissioner  of  the  public  land 
office  with  reference  to  railroad  lands  held  a 
public  document  of  which  courts  will  take  judi- 
cial notice. — Southern  Pac.  R.  Co.  v.  Lipman 
(Cal.  Sap.)  445;  Same  v.  Strausa  (Gal.  Sup.) 
461 ;  Same  t.  Goldman  (Oal.  Sop.)  452 ;  Same  v. 
WilUrd,  Id. 

*The  courts  will  take  judicial  notice  of  the 
terms  of  office  ct  public  officers  fixed  by  statute. 
— Aultman  Taylor  Machinery  Co.  t.  Burehett 
(OU.)  7ia 

i  £.   ReloTamey,  snaieriBUty,  and  eom- 
petenoy  in  seneral. 

In  an  action  against  a  shijiowner  for  negligent 
stowage  of  pelts,  a  letter  written  by  defendant's 
agents  to  plaintiff,  purnorting  to  state  the  man- 
ner of  stowage,  etc.,  held  Inadmissible. — Herman 
Waldeck  &  Go.  T.  Pacific  Coast  S.  8.  Go.  (Gal. 
App.)  158. 

*A  statement  held  not  a  part  of  the  res  ges- 
tie. — Mutphy  V.  Board  of  Police  Pension  Fund 
Com'rs  {CeA.  App.)  577. 

Where  a  landowner  sued  to  abate  certain 
structurea  erected  in  a  right  of  way  tn  which 
he  had  an  easement,  held  not  error  to  exclude 
■   certain  testimony  in  relation  to  the  occupancy 


other  persons  of  the  right  of  way  in  ques- 
tion.— ^Mclieaa  t.  LUwdlyn  Iron  Works  (Cat 
App.)  1082. 

*In  an  action  acalnat  a  railroad  company  for 
killing  an  animal,  declarations  of  the  section 
boss  after  the  accident  held  not  admissible  as 
res  gest». — Poindexter  ft  Orr  Live  Stock  Co. 
V.  Oregon  Short  Lino  B.  Co.  (Mont)  886. 

•Where  Intent  of  the  party  is  a  material 
inquiry,  and  the  evidence  leaves  the  question 
in  doubt,  the  character  of  the  party  may  be 
shown. — Sovereign  Camp,  Woodmen  of  the 
World,  V.  Welch  (OkL)  647. 

*It  is  not  error,  in  determining  damage  In 
condemnation  proceedings,  to  reject  evidence  of 
offers  to  purchase  other  property  In  the  neigli- 
borhood  about  the  time  condemnation  proceed- 
ings were  instituted. — Bllncoe  T.  C^ioctaw,  O. 
&  W.  R.  Co.  (Okl.)  903. 

♦In  action  for  injuries  from  cogwheels,  evi- 
dence of  other  injuries  from  the  same  cog- 
wheels held  admissible  to  show  their  dangerous 
condition  and  notice  to  the  employer. — ^Hansen 
V.  Seattle  Lumber  Co.  (Wash.)  102. 

*A  declaration  of  a  person  since  deceased  held 
not  made  so  long  after  the  accident  in  which 
he  received  injuries  rpsnlting  in  his  death  as  to 
render  the  same  inadmissible  as  res  gests. — 
Starr  v.  .^tna  Life  Ina  Co.  (Wash.)  113. 

!  3.    Beat  and  seoondary  evidenee. 

Where  the  ballots  cast  at  an  election  had  been 
destroyed  before  trial  of  an  action  to  oust 
certain  persons  from  office,  evidence  of  the 
election  officers  that  nearly  ail  of  the  ballots 
were  marked  for  two  candidates  was  the  best 
in  denee '  that  existed. — People  v.  Davidson 
(CaL  App.)  161. 

S  4.  Adalssloaa, 

♦Admissions  of  an  agent  held  Inadmissible 
against  his  principal  unless  made  in  regard  to  a 
transaction  in  the  coarse  of  his  agency  pending 
at  the  time  of  the  declarations. — ^Herman  Wal- 
deck &  Ga  V.  Pacific  Goaat  S.  8.  Go.  (CaL 
App.)  16& 

t  6.  DeelazmtloMa. 

On  the  issue  of  abandonment  of  a  priority 
awarded  to  a  water  right,  declarations  of 
former  owner  of  the  water  right  held  admissible 
to  show  his  intention. — Central  Trust  Co.  v. 
Culver  (Colo.)  1064. 

§  6.  Bennay. 

In  ejectment,  evidence  of  conversations  be- 
tween the  defendant  and  another  relative  to 
such  other  allowing  defendant  to  take  ;>o8se8sion, 
not  in  the  presence  of  plaintiff,  was  improperly 
admitted.— Whitman  v.  McComaa  (Idaho)  604. 

Statements  in  letters  by  persons  not  repre- 
senting a  party  held  hearsay. — Rutan  t.  Huck 

(Utah)  833. 

8  7.   Doomnantary  evidenee. 

*Under  Balliuger's  Ann.  Codes  &  St  S  6016, 
certified  copy  of  duly  recorded  deed  may  be 
introduced  in  evidence  without  first  proving 
genuineness  of  the  original. — Ghrast  T.  O'Con- 
nor (Wash.)  23a 

I  8.    Parol  or  eztrluie  erldOMM  affeet- 
ins  wrltincs. 

♦Where  a  clause  in  a  deed  was  not  am- 
biguous, parol  evidence  was  inadmissible  to 
show  that  the  parties  intended  it  to  operate  aa 
a  condition  subsequent  and  clause  of  forfeiture. 
— Ilawley  v.  Kafitz  (Cal.  Sup.)  248. 

♦A  policy  of  insurance,  If  its  terms  are  free 
from  doubt,  cannot  be  altered  by  parol  evi- 
dence, unless  in  esse  of  fraud  or  mutual  mis* 
take. — Deming  Inv.  Co.  v.  Shawnee  Fire  Ins. 
Co.  (Okl.)  918. 
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Where  a  deed  couvejed  certain  land  with 
"privileges  end  appurteaances,"  parol  evidence 
waa  admiasible  to  sbow  what  was  intended  to 
pass  by  such  words. — Farter  r.  North  (Utah) 
742. 

i  9.  Oplnloa  evidenoe. 

*In  an  a^ou  against  the  city  for  damasea 
heid  not  error  to  refuse  to  pem^t  a  phrBiciaii 
who  never  examined  plaintiff's  injuries,  but  who 
had  heard  plaintiff's  testimony,  to  give  his  opia- 
loD  as  to  Uie  prc^bility  of  a  person  being  in- 
jured as  testified  to  by  plaintiff.— City  of  Ot- 
tawa V.  Oreen  (Kan.)  616. 

The  effect  on  a  female  bicycle  rider,  weighing 
1S2  pounds,  of  riding  over  a  depression  in  a 
sidewalk  2%  inches  deep  where  Uie  edges 
sloped  down  dish  faahloO)  Md  not  a  pnqier 
subject  for  expert  testimoi^. — ^Lee  v.  Salt  Lake 
City  (Utah)  6te. 

The  opinion  of  a  witnras  as  to  the  speed  of  a 
train  held  InadmissiMe  becanae  not  based  on  all 
the  facts.— GoiA  T.  Stlnuon  Mill  Co.  (Wash.) 
419. 

Witnesses  &eld  not  qoalifled  as  experts  to  esti- 
mate the  speed  of  a  train,  at  the  time  it  was 
wrecked,  based  on  their  observations  of  the 
wred]--Cook     Btinwin  UUl  Co.  (Wadi.)  419. 

f  10.  Wotcht  and  snfflolenoy. 

It  is  bad  practice,  but,  where  no  objection 
Is  made,  the  party  who  has  tlie  burden  of  the 
Issues  may  introduce  all  the  evidence  pro  and 
con  upon  every  issue  In  the  case ;  but  if  he 
Introduces  evidence  which,  nnrebntted,  defeats 
his  cause  of  action,  he  does  so  at  his  puiL— 
Kibby  T.  Gibson  (Kan.)  908. 

EXAMINATION. 

Of  expert  witnesses,  see  "Evidence,**  I  9. 

person   accused  of  crime,   see  "Criminal 
Law."  8  3. 

Of  witnesses  in  general,  see  "Witnesses,"  S  2. 

EXCEPTIONS, 

Necessity  for  purpose  of  review,  see  "Api)ea! 
and  Error,"  f  5 ;  "Criminal  Law,"  S  10. 

EXCEPTIONS,  BILL  OF. 

Appealability  of  order  refusing  to  settle,  see 

^'Appeal  and  Error,"  |  1. 
Antbority  of  judge  to  sign  after  term,  see 

"Judees,"  §  1. 
Necessity  for  purpose  of  review,  see  ''Appeal 

and  Error."  |  9. 
On  motion  for  new  trial,  see  "New  Trial,"  i  8. 
Beview  of  discretionary  rulings  on,  see  "Appeal 

and  Error,"  8  20. 

I  1,  HataM,  fona,  ftnd  omtents  Uk  sem- 
eral. 

*Where  the  bill  of  exceptions  itself  recites 
tliat  certain  evidence  and  rulings  are  attached 
to  and  made  a  part  of  the  bill  of  exceptions, 
and  they  are  so  plainly  identified  that  no  doubt 
can  arise  but  that  they  were  settled  by  the 
court  as  a  part  of  the  bill  of  exceptions,  they 
may  be  so  considered. — Humbarger  v.  Hum- 
bai^er  (Kan.)  lOOS. 

f  £.    Settlement,  siginins,  utd  flUns. 

Under  Code  Civ.  Proc.  SS  650,  1012,  1013,  at- 
torney proposing  bill  of  exceptions  held  en- 
titled to  extension  of  time  after  service  on  him 
hr  mail  of  proposed  amendments. — Prefamo 
V.  Russell  (C:al.  8np.)  810. 

The  right  of  a  coatestee  In  ao  election  contest 
to  settle  and  file  a  bill  of  exceptions  after  an 
adverse  judgment  is  conferred  by  Code  Civ. 


Proc.  i  650,  reouiring  such  bill  to  be  prepared 
and  served  within  10  dayB  after  the  decision, 
and  not  by  section  619.— McCuty  v.  Wilson 
(Cal.  App.)  17a 

The  court  baa  jurisdiction  to  mate  an  order 
extending  the  time  within  which  a  par^  is 
entitled  to  serve  and  file  his  draft  of  a  bill  of 
exceptitHis  conditional.— HcCatty   t.  Wilson 

(Cal.  App.)  170. 

In  an  election  contest  It  was  not  an  abuse  of 
discretion  for  the  trial  court  to  make  an  order 
extending  the  time  for  the  service  and  filing  of 
a  draft  of  contestee's  bill  of  exertions  ccm- 
ditional  on  his  surrendering  the  office  to  oon- 
tefitant  pending  the  appeaL — ^HcCar^  T.  Wilaott 
(CaL  App.)  170. 

An  order  refusing  to  settle  a  btU  of  excoH 
tfons  la  not  appealable,  but  any  error  tlm^ 
may  be  corrected  by  mandsmua. — ^Miller  v. 
American  Cent  Ins.  Go.  (GaL  App.)  289l 

Any  unreasonable  delay  In  procuring  the 
Judge  s  signature  to  the,  engrossed  bill  of  ex- 
ceptions is  subject  to  the  same  role  that  gorems 
the  case  of  unreasonable  delay  in  failing  to 
engross  the  bill. — Miller  v.  American  Cent. 
Ins.  Go.  (Cal.  App.)  280. 

It  is  not  the  duty  of  the  clerk  with  whom  a 
bill  of  excepticxiB  has  been  left  before  signed 
by  the  judge  to  deliver  the  bill  to  the  judge  for 
his  signature. — Miller  v.  American  Cent.  Ins. 
Co.  (Cal.  App.)  289. 

*There  Is  no  law  authorizing  the  filing  of  a 

bill  of  exceptions  before  it  has  received  the 
signature  ot  the  judge. — Miller  t.  American 
Cent  Ins.  Co.  (Cal.  App.)  289. 

Probate  courts  have  authority  to  settle  and 
sign  bills  of  exceptions. — Humbarger  v.  Hum- 
barger (Kan.)  1095. 

•Under  Balllnger's  Ann.  Codes  &  St.  ^  5060. 
the  fact  that  the  trial  judge  has  certified  a 
statement  of  facts  which  does  not  embody 
certain  testimony  in'  the  case  is  no  defense  to 
an  application  for  a  writ  of  mandate  to  com- 

Sl  him  to  settie  and  certify  a  statement  of 
cts  containing  such  teatmumy^BichardBon 
V.  Stelner  (Watiu)  1027. 

*The  omission  of  the  certificate  tt>  a  bill  of  ex- 
ceptions to  state  that  it  contains  all  the  evidem-e 
is  a  defect  In  tbe  bill  itself. — Callahan  v.  E.  O. 
Houck  &  Co.  (Wyo.)  372, 

*Where  in  pursuance  of  time  given  a  bill  of 
exceptions  is  presented,  filed,  and  wgned  after 
the  term,  it  is  !<ubject  to  amendment  and  cor- 
rection in  the  same  manner  only  as  a  record 
after  the  term.— Callahan  t.  B.  O.  Houck  &  Co. 
(Wyo.)  372. 

*Where  a  Mil  ot  exceptions  la  filed  during  the 
t^rm,  the  trial  court  after  the  term  cannot 
amend  or  correct  the  bill  except  from  minutes  or 
memoranda  in  its  possesKion. — Callahan  t.  B.  O. 
Houck  &  Co.  (Wyo.)  372. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  |  2. 

For  ejection  from  train,  see  "Carriers,"  $  2. 

EXCHANGE  OF  PROPERTY. 

In  an  action  for  the  cancellation  of  a  convey- 
ance because  induced  by  false  r^nvsentationa, 
a  judgment  for  defendant  held  proi»er.~Else  v. 
Freeman  (Kan.)  409. 


EXCISE. 


Re; 


gulntion  of  traffic  in  intoxicating  llquon^  see 
'Intoxicating  Liquors." 


*Fi4mt  anmotnted.  See  ajtMrnm* 
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EXECUTION. 

See  "AttBchmant";  "OtrnMunent" :  "Jadicial 
Sales." 

Bzemptions,  He*  "BxemptioDB** ;  "HoioeBteKd.'' 

I   1.  Claims  by  thlnl  penoiu. 

Where  certain  property  levied  on  had  been 
transferred  by  the  debtor  in  violation  of  Civ. 
Code,  S  8440,  the  eheriff  was  not  bound,  as 
against  the  transferee,  to  prove  the  debtor's 
Insolvency  In  order  to  entitle  him  to  maintain 
his  levy.— Oalkin*  t.  Howard  (Gal.  App.)  280. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Deicent  and  Distribution" ;  "Wills.*'. 

Conveyances  to.  see  "Deeds,"  I  2. 

Courts  of  probate,  see  "Courts,'*  S  8. 

Findings  on  trial  by  court  without  jury  in  ac- 
tion on  claim  against  decedent's  estate,  see 
•Trial,"  I  7. 

Limitation  of  actions  by  or  against,  see  "Limi- 
tation of  Actions,"  S  1- 

Reception  of  evidence  at  trial  after  sabstitution 
of  administrator  of  original  defendant,  see 
"Trial,"  S  8. 

Testamentary  trustees,  see  '"Trtists." 

Testimony  as  to  transactions  with  decedents,  see 
"Witnesses,"  §  1. 

S  1.    Adminlstxmtion  is.  caneraL 

•Probate  proceedings  on  the  estate  of  a 
person  who  Is  not  dead  are  void. — Fay  v.  Costa 
(Oal.  App.)  275. 

I  S.   Appoimtmamti     4««llflo«tioa,  amd 

*0n  a  collateral  attack  on  an  order  appoint- 
ing a  SQCcessor  of  an  executrix  all  facts  neces- 
sary to  support  the  order  not  actually  dis- 
proved are  presumed  to  be  in  its  favor. — Mc- 
Kenna  v.  Cosgrove  (Wash.)  240. 

i  3.    Asssts,  appraisal,  aad  luTentorr. 

'Personal  property  of  an  intestate  passes 
to  the  heira  subject  to  the  control  of  the  pro- 
bate eonrt  and  to  the  possession  of  the  admuils- 
trator.~Uts  T.  Exchange  Bank  of  Alva  <OkL) 
790. 

I  4.  OollMtlom  Md  viaaacamaBt  af  m- 
tata. 

An  administrator  baa  no  power  to  relieve  an 
involantary  trustee  of  money  belonging  to  the 
estate  from  his  trust  relation  to  the  estate. — 
First  Nat.  Bank  r.  Wakefield  (CaL  Sup.)  1076. 

'Executors,  having  improperly  withdrawn 
money  from  the  estate  to  pay  a  bookkeeper,  held 
liable  for  interest  tbereon  at  the  legal  rate 
until  It  was  repaid  to  the  estata — In  n  Scott's 
Estate  (Oal.  App.)  86. 

*Oode  C3iv.  Proc  S  13JSXi  held  not  to  deprive 
one  of  three  executors,  honestly  differing  from 
the  others,  from  obtaining  separate  counsel  and 
being  entitled  to  a  separate  allowance  for  fres. 
—In  ze  Scott's  Estate  (CaL  App.)  40. 

BxecQtors,  having  sold  certain  cooperage  be- 
longing to  the  estate  for  more  than  its  appraised 
value,  without  an  order  of  court,  and  reported 
such  sales  as  having  been  made  at  the  appraised 
value,  held  chargeable  for  the  value  of  Die 
cooperage. — In  re  Scott's  Elstate  (Cal.  App.)  85. 

*An  executor  who  permits  his  coexecutor  to 
handle  the  money  of  the  estate  is  jointly  and 
severally  liable  with  the  coezecntor  if  through 
his  inexcusable  neelect  he  penults  the  latter  to 
lose  the  estate. — Hewlett  t.  Beede  (Oal.  App.) 
1086. 

Wbere,  In  a  hearing  aptm  a  charge  that  a 
perswi  who  had  givsn  a  promissory  note,  an 
asset  of  an  estate,  was  conceaUng  it,  It  was  de- 


veloped that  there  was  in  fact  no  concealment, 
the  court  was  jusUfied  in  discontinuing  the 
proceeding. — Hnmbarger  t.  Humbarger  (Bran.) 
1095. 

The  summary  proceeding  in  the  probate  court, 
under  (3en.  St  1901,  i  3002,  Is  not  a  proper 
remedy  to  enforce  the  payment  of  a  debt  to 
an  estate,  or  to  try  contested  rights  to  property 
as  between  the  representative  of  the  estate  and 
others. — Humbarger  r.  Humbarger  (Kan.)  1096. 

Where  a  person  before  grant  of  administra- 
tion sells  any  (tf  the  property  of  a  decedent 
covered  by  a  chattel  mortgage,  he  is  liable  to 
an  action  by  the  administrator  for  double  the 
value  of  the  property,  ander  Wilson's  Rev. 
ft  Ann.  St.  1903,  {  1603.— Lits  v.  Exchange 
Bank  of  Alva  (Okl.)  790. 

t  S.  AUowamoas  to  saniTlBC  wlfa,  kss* 
bandi  or  ahUdyan. 

A  widow  to  whom  a  family  allowance  has 

been  paid  by  order  of  court  Jiela-  not  accountable 
to  the  children  after  their  majority  for  shares 
not  expended  for  their  support  (Code  Civ.  Proc 
H  1467,  1468).— Bell  v.  Bell  (Cal.  App.)  814 

i  6.    Allowamoa  aad  paTment  of  olalms. 

Claims  against  a  decedent's  estate  which  have 
been  presented  and  allowed,  and  which  are  not 
contestable  under  Code  Civ.  Proc  $  2603,  or 
otherwise,  are  not  subject  to  any  statutory 
limitation. — In  re  Tuoby's  Estate  (Mont)  486; 
Shields  V.  Pauwelyn,  Id. 

Affidavit  in  support  of  claim  against  admin- 
istrator hdd  snmcient,  under  Code  Civ.  Proc 
S  2601— Dorala  v.  Doll  (Mont)  881  ' 

Claim  against  administrator  h«td  based  tn 

oral  agreement  and  not  on  written  contract 
within  Code  Civ.  Proc.  8  2607,  providing  that 
copy  of  instrument  on  .which  claim  is  founded 
must  accompany  claim.— Dorais  v.  Doll  (Mont) 
S84. 

Indorsement  by  administrator's  attorn^ 
held  a  suSclent  rejection  of  claim  anlnst  ao- 
mhiistrator,  within  Code  Civ.  Proc  1  2607.— 
Dorais  v.  Doll  (Mont)  884. 

i  7>   Salaa  and  ooaToraaass  under  ords> 
of  oowt. 

*A  sale  of  real  estate  belonging  to  decedent 
made  by  his  executor  to  the  surety  on  his  bond 
under  an  order  procured  through  fraud,  may  be 
set  aside  at  the  suit  of  a  devisee. — Fincke  v. 
Bundrick  (Kan.)  403. 

Under  Oiv.  Code,  {  1822,  and  Oode  Olv.  Proc 
S  2678,  when  property  specifically  devised  is  re- 
sorted to  for  payment  of  testator's  debts,  it 
must  be  applied  ratably  to  that  purpose,  re* 
rardlesB  of  the  nature  of  the  devise. — ^In  re 
Tuohy's  Estate  (Mont.)  486;  Shields  t.  Pau- 
welyn, Id. 

An  application  under  Code  Oiv.  Proc  1 2671  to 
sell  real  estate  to  pay  decedent's  debts  held 
not  an  action  to  recover  real  estate,  or  arising 
out  of  the  title  thereto,  within  the  meaning  of 
Comp.  St  1887,  Div.  1,  $S  29.  30,  Pol.  Code  1896, 
S  9.  and  Code  Civ.  Proc.  »  483.  484,  3456, 
prescribing  the  limitation  period  for  such  ac- 
tions, (Civ.  C!ode,  M  1821-1823.  1826,  1850, 
I  t  seq. ;  Code  Civ.  Proc  §9  255^,  2603,  2608, 
2G09,  2781.  2798).— In  re  Tuohy's  Estate 
(Mont)  486:  Shields  t.  Pauwelyn,  Id. 

Under  Code  Olv.  Proa.  S  2671,  the  court,  on  an 
application  for  the  sale  of  land  to  pay  a  de- 
cedent's debts,  may  not  determine  gaestious  of 
title.— In  re  Tuohy's  Estate  (Mwit)  486; 
Shields  T.  Pauwelyn,  Id. 

On  an  application  to  sell  lands  for  the  pay- 
ment of  a  decedent's  debts,  a  finding  made  by 
the  court  outside  of  the  purview  ot  the  ^q;dica- 


*  Point  auotatod.  9sa  arlUlnu. 
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tlon  is  erroDeooB. — In  re  Tnohy'a  Estate  iMont) 
486;  Shields  v.  Pauwelyn,  Id. 

The  act  of  the  court  in  making  an  Immaterial 
finding  held  not  prejudicial  to  the  parties  to 
the  application. — In  re  Taoby's  Estate  (MonL) 
486;  Shielde  v.  Pauwelyn.  Id. 

On  a  collateral  attack  on  an  order  for  the 
aale  of  real  estate  by  the  administrator,  that 
tliere  was  otfa«r  real  estate  not  specifically 
deviaed  which  should  have  been  sold  first  held 
not  eatabliahed. — McKenna  t.  Cosgrore  (Wash.) 
240. 

On  a  collateral  attack  on  an  order  authorizing 
administrator  to  sell  real  estate,  It  will  be  pre- 
sumed, in  the  absence  of  evidence  .to  the  con- 
trary, that  the  court  was  advised  that  there 
was  no  personal  property  not  already  properly 
applied. — ^McKenna  t.  Coagrove  (Wash.)  240. 

On  a  collateral  attack  on  the  appointment 
of  an  administrator  and  a  aale  of  real  estate 
by  him  under  an  order  of  the  court,  h^d 

Eresumable  that  mortgage  on  the  land  made 
y  executrix  was  regularly  executed  on  be- 
half of  the  estate.  Balllnger's  Ann.  Codes  & 
St  S  6257.— McKenna  v.  Oosgrove  (Wash.) 
240. 

On  a  collateral  attack  on  an  order  for  the 
sale  of  real  estate  by  an  administrator,  a  con- 
tention that  there  was  other  real  estate  which 
should  have  been  first  sold  AeM  not  to  be  est^ 
lished  by  evidence. — McKenna  t.  Gosgrore 
(Wash.)  240. 

Purchasers  at  a  sale  by  an  administrator 
under  an  order  of  the  court  of  land  devised  to 
the  intestate's  widow  hdd  to  have  taken  the 
land  free  from  any  charge  for  the  personal 
obligations  of  the  widow. — McKenna  T.  Cos- 
grove  (Wash.)  240. 

I  8.  AatloBB. 

In  an  action  on  a  claim  against  the  estate 
of  a  decedent,  evidence  held  sufficient  to  support 
a  finding  that  the  claim  bad  been  fully  paid 
and  discharged  prior  to  the  decedent's  deauu — 
Sangulnetti  v.  Pelligrlni  (GaL  App.)  293. 

In  an  action  on  a  claim  against  a  decedent's 
estate,  certain  evidence  Md  prmerly  admitted 
to  discredit  plaintifTs  claim. — Sangulnetti  t. 
PelUgrini  {Ga.1  App.)  203. 

I  9.    AaeouAtlngc  amd  settlement. 

An  order  allowing  certain  sums  to  executors 
for  attorney's  fees  held  merely  an  exercise  of 
the  court's  power  to  allow  the  executors  money 
from  the  estate  to  reimburse  them  for  at- 
torney's services  reqoired. — In  re  Scotfs 
tate  (Gal.  App.)  86. 

An  order  of  tba  probate  eonrt  allowing 
attorney's  fees  to  execntors  held  not  conclusive 
on  the  attorneys  as  to  reasonableness  of  amount 
BO  allowed  as  payment  for  their  services. — 
In  re  Scotfs  Estate  (Gal.  App.)  es. 

*In  the  absence  of  the  evidence  on  which 
certain  expenditures  were  disallowed  to  execu- 
tors, it  will  be  presomed  on  appeal  that  such 
disallowance  was  proper, — In  re  Scott's  Estete 
(GaL  App.)  85. 

1 10.  ForelcM         aaolllavr  mdmialstn- 

tlon. 

Where  a  nonresident  owning  property  in  Kan- 
sas ^es  testate  in  another  state,  and  executors 
are  appointed  and  letters  testamentary  issued 
to  than  In  Kansas,  an  administrator  de  bonis 
non  appointed  in  the  foreign  state  on  the  death 
of  <me  executor  and  the  removal  of  another  is 
not  a  successor  of  the  executors  under  theii 
Kansas  appointment,  so  as  to  enable  a  Kansas 
court  to  permit  him  to  sell  real  estete  to 
]»j  debte  of  the  estate. — Albright  v.  Bangs 
nCan.)  1060;  Beiswanger  t.  Same  (Kan.)  1032. 

*  Pelst  uuMtatwL  See  arllabse* 


111.  XaablUties      oa  Admlmlrtntlom 
hemdm. 

Under  Code  Giv.  Proc.  H  1391,  1613.  Pol. 
Code.  fS  969,  981,  and  Civ.  Ck>de,  S  2836,  there 
is  no  joint  liability  between  the  sureties  on  the 
separate  bonds  of  coexecutors,  and  no  right  ot 
contribution  by  <me  set  of  sureties  againat  the 
other.— Hewlett  t.  Beede  (OaL  App.)  10S& 

A  surviving  executor  cannot  recover  against 
the  sureties  of  a  deceased  coexecutor  the  costs 
of  an  action  brought  by  the  heir  to  compel  the 
BurvlTing  executor  to  make  good  the  default  of 
the  coexecutor. — Hewlett  T.  Beede  (CaL  App.) 
1086. 

It  Is  the  duty  of  a  surriTbig  executor  as  such 

to  sue  the  sureties  of  a  deceaaed  coexecutor  for 
funds  of  the  estete  received  by  the  latter  and 
unaccounted  for. — Hewlett  t.  Beede  (CaL  App.) 
1066. 

EXEMPTIONS. 

See  "Homeatead." 

1  1.   HatVB  aad  extemt. 

*Tbe  proceeds  of  a  policy  of  Insurance  cover- 
ing hou9ehold  furniture  which  la  exempt  frcna 
execution  under  Code  Civ.  Proc.  I  680  are  like- 
wise exoopt — ^Eangley  t.  Finnall  (OaL  App.} 
2B1. 

EXPERT  TESTIMONY. 

In  dvU  actions,  see  "BMdence,"  |  9. 

EXPRESS  COMPANIES. 

NegligHice  of  in  general,  see  "Negligence"  1 1. 

FACTORS. 

See  "Prindpal  and  Agent." 

FALSE  SWEARING. 

See  "Perjury." 

FEDERAL  COURTS. 

See  "Courts,"  <  S. 

FEES. 

Of  parttcuXar  dosses  qf  offleen  or  other  persons. 
See  "Sheriffs  and  Constables."  {  2. 
Attorney,  see  "Attorney  and  Client,"  |  2. 
Custodian  of  attached  property,  am  "Attadk- 
ment,"  |  1. 

FEE  SIMPLE. 

Batate  bdd  by  Indian  allottee,  see  "IndUna.** 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  9  6. 

FENCES. 

See  "Adjoining  Landowners." 

FILING. 

Bill  of  exceptions,  see  "Ezcnttions,  Bill  <tf,"  S  1 
Record  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,^*^  §  9. 
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FINAL  JUDGMENT. 

AppMUabUltr,  MB  "Appeal  and  BnOT,"  |  S. 

FINDINGS. 

CondiuiveneM  of  flndiofB  of  the  land  depart- 

meot,  see  "Pabllc  Lendfl."  |  2. 
In  eqaity,  see  "Equity,"  {  3. 
Review  on  appeal  or  irrlt  of  error,  see  "Appeal 

and  Error,*^8  21. 
Special  findings  by  Jury,  eee  "Trial,"  |  & 

FIRE  INSURANCE. 

Bee  "InmiranoeL'* 

FIRES. 

Oaoelng  lorn  of  goodi,  see  "Carrlen,"  I  1. 

FISH. 

Injunction  to  restrain  maintenance  of  fiih  trap, 
see  "Injunction,"  i  2. 

The  pRH>er  metliod  of  locating  a  flih  trap 
vlth  reference  to  a  prior  location,  ander  Sees. 
iMwa  1905,  c  140,  p.  254,  {  1,  determined.^ 
Johaneen  t.  Mulligan  (Wash.)  417. 

FLOWAGE. 

See  "Waters  and  Water  Courses,"  S  3. 

FORCIBLE  DEFILEMENT. 

See  "Bape." 

FORCIBLE  ENTRY  AND  DETAINER. 

Becovery  of  poasesslon  of  demised  premleoB,  eee 

"Landlord  and  Tenant,"  i  3. 
Unlawful  detoiner  of  bomeatead  entry,  Me  "Pub- 

Uc  Landi^*'  {  8. 


FORECLOSURE. 

Of  lien,  see  "Mechanics'  Liens,"  8  8. 
Of  mortgage,  see  "Chattel  Mortgages," 


S  S. 


FOREIGN  ADMINISTRATION. 

See  "Bzecnton  and  Admlnlrtrators,"  f  la 

FOREIGN  CORPORATIONS. 

See  *'Corpontlcn%''  |  6. 

FOREIGN  JUDGMENTS. 

See  "Jadgment,"  |  11. 

FORFEITURES. 

For  nonperformance  of  condltlmu  in  deed,  see 

"Deeds,"  {  2. 
Of  concealed  weapnu  taken  from  person,  see 

"Weapons." 
Of  insurance,  see  "Insurance,"  i  7. 
Of  mining  claims,  see  "Mines  and  Minerals," 

9  3. 

Of  proper^  conveyed,  eee  "Vendor  and  Pnr- 
chaeer,"  i  & 

FORGERY. 

Oancdiation  of  foned  deed, 
of  inatnunents,"  |  2. 


"Gtacellatlon 


FORMER  ADJUDICATION. 

See  "Judgment,"  SS  8,  & 

FORMS  OF  ACTION. 

See  "Action,"  |  1;  "Ejeetmentf ;  "Beplerln**; 
"Treqtaaa,*^  I  1. 

FORNICATION. 

See  "Lewdness." 

Between  master  and  servant  as  defense  to  ac- 
tion for  wages,  see  "Master  and  Servant,"  S  1* 

FRANCHISES. 

TazatioB  of;  see  "Taxation,"  |  8. 

Certain  government  concession  heU  not  to 
prohibit  the  conceaslonaxy  from  transferring 
Interests  thereia^UeOue  v.  Bonunel  (Cal. 
Sup.)  iuOO. 

Aithoagh  a  government  conceesion  prohibited 
a  sale  thereof,  the  concessionary  could  sell 
an  undivided  part  interest,  subject  to  the  con- 
tingency of  a  refusal  by  the  sovemment  to 
recognize  the  vendee's  righLr-McGae  y.  Bom- 
mel  (Cal.  SupO  1000. 

FRAUD. 

See  "Frandolent  Conveyances." 

Jnrlsdiction  of  justice^  eee  "Justices  of  tiie 

Peace,"  |  1. 
IdmttatioD  of  aettons  for  fraud,  eee  "Limitation 

of  Actions,"  i  1. 

By  parHeular  ela«set<tf  pmoM, 

See  "Municipal  Corporations,"  S  2. 
Between  partners,  see  "Partoersliip,"  {  2. 

In  partieular  eloMct  of  conwyanoei,  contract*, 

or  transactions. 
See  "Insurance,"  |  6;  "Public  Lands,"  |  2. 
Decree  of  divorce,  see  'IMvorce,"  I  8. 
Mining  leases,  see  "Mines  and  Mlnenls,"  f  7. 

Particular  remedies. 

See  "Cancellation  of  Instruments,"  }  1;  "Di- 
vorce," f  1. 
Denial  of  relief  In  equity,  see  "Equity,"  1  1. 

lUfiuitr  therefor. 

tTnder  the  evidence  a  holder  of  a  checlc  held 
not  eAtitled  to  recover  from  the  drawee,  in  an 
action  for  fraud,  on  its  failure  to  pay  It — 
Van  Buskirk  v.  State  Bank  of  Rocky  Fwd 
(Colo.)  778. 

A  folse  statement  that  the  fences  on  a  tract 
of  land  are  good,  made  to  induce  an  exchange 
for  other  land,  is  not  actionable  as  a  false  rep- 
reemtation. — Else  v.  Freeman  (Kan.)  409. 

*A  false  statement  as  to  the  value  of  land, 
made  to  induce  an  exchange.  Is  not  actionable 
as  a  false  representation. — 'Blse  v.  Freeman 
(Kan.)  409. 

A  buyer  of  stock  in  a  mining  company  htid 
not  «)titied  to  rely  on  the  false  representations 
of  the  officers  theieot— Irl^  v.  Tilsley  (Wash.) 
97. 

FRAUDS,  STATUTE  OF, 

I  1.  Aomlaos  to  snswor  for  dolit,  Ae- 
fauXt,  or  misoArrlaca  of  anotkor. 

'Where  D.  works  for  R.,  and  on  settlement 
therefor  B.  agrees  to  pay  C  and  S.,  to  whom  D. 


*Potet  auuitatod.  See  arllalraa. 
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is  indebted,  the  debt  tboB  assamed  la  the  debt 
of  R.,  and  is  not  within  tbe  statate  of  frauds. 
— Sherer  v.  Rubedew  (Idaho)  512. 

I  8.  AcTMawnta  mmt  t*  be  pcrfarmed 

wltUK  oM  res'' 

A  contract  to  reparcbnse  certain  stock  in  a 
corporation  from  plaintiff  tf  the  inveatmeDt 
proved  uDsatiBfactor;  at  tbe  end  of  a  ;ear  held 
not  within  the  statue  of  fraada  as  a  contract 
not  to  be  performed  within  a  year. — Gurwell 
T.  Horrie  <Oal.  App.)  678. 

I  3.    Beal  property  sad  eatetes  mad  la- 
teresta  tber^tau 

*A  contract  to  purdiase  real  estate  maat  be 
in  vriUng. — Onmaer  t.  White  Ffna  Lamber  Oo. 
adaho)  Ttt. 

1  4.    Sales  ef  soods. 

A  contract  to  repurchase  certain  corporate 
diarea  sold  to  plaintiff  held  not  within  the  stat- 
ute of  frauda  as  a  contract  to  purciiaM  goods, 
wares,  and  merchandise  of  a  creater  value 
than  |20a— OiirweU  v.  Morris  (CSX  App.)  678. 

i  S.    Opermtioa  and  effect  ef  statate. 

Proof  made  hj  a  lessee  in  a  parol  lease  for  a 
term  of  rears  held  not  to  show  that  he  would 
suffer  material  injury  if  the  lease  be  deemed 
one  from  year  to  year  under  the  statute,  and 
the  lessor  permitted  to  terminate  the  lease  at 
the  expiration  of  any  year. — ^Wa^ina  t.  Balcb 
(Wash5  321. 

A  lessee  in  a  parol  lease  for  a  term  of  years 
has  the  burden  of  proving  that  he  would  suffer 
some  material  injury  if  tbe  lessor  be  permitted 
to  terminate  the  lease  at  the  expiration  of  any 
year,  as  provided  by  the  atatute,  In  order  to  mre- 
vent  the  lessor  exercising  aneh  right. — WatUns 
T.  Balch  (Wash.)  821. 

FRAUDULENT  CONVEYANCES. 

By  husband,  see  "Husband  and  Wife,"  |  1. 

I  1.  Tvaaatera  aad  tTaasaotiaaB  InvaUd. 

Under  Civ.  Code,  S{  3429,  3430,  a  mortgagee, 
before  the  do<^eting  of  a  deficiency  jud^ent, 
is  a  creditor  of  the  mortgagor  within  section 
3440,  declaring  tbat  a  sale  of  a  stock  in  trade 
outside  of  the  ordinary  course  of  business  is 
fraudulent  as  to  existing  creditors  of  the  vendor, 
etc— Calhina  t.  Howard  (Cal.  App.)  280. 

•Endowment  insurance  policy  payable  to  ben- 
eficiaries in  case  insurea  dies  within  the  oi- 
dowment  period  held  not  subject  to  the  pay- 
ment of  a  judgment  In  favor  of  a  creditor  of 
insured,  in  the  absence  of  fraud  in  the  creation 
of  the  beneficiaries'  interests. — National  Bank 
of  Commerce  v.  Appel  Clothing  Co.  (Colo.) 
965. 

*A  voluntary  conveyance  of  property  is  con- 
structively void  as  to  existing  creditors  of 
the  grantor,  but  valid  as  to  suDsequent  ones, 
unleaa  impeached  for  actual  fraud.— Seed  v. 
Jemiinga  (Or.)  872. 

•Under  Pierce's  Code,  {I  6649.  6550  (Seas. 
Laws  1899,  pp.  157.  158),  and  Baninger*s  Ann. 
Codes  &  St.  f  4578,  an  unrecorded  assignment 
of  a  transferable  liquor  license  retained  in  the 
assignor's  possesrifm  held  void  as  to  his  credit- 
ora. — Deggender  t.  Seattle  Kewing  A  Malting 
Co.  (WasL)  89a 

I  S,   Reaiedles  ef  ereditors  and  pnrekaa* 

era. 

On  an  issue  as  to  the  fraudulent  character 
of  a  transfer  of  property,  proof  of  the  issuance 
and  return  ansatisfied  of  an  execution  against 
the  seller  keld  prima  £acie  proof  of  hia  in- 
solvency.—Calklnh  ?.  Howard  (Cal.  App.)  280. 


A  finding  tbat  a  transfer  of  property  tn 
violation  of  Civ.  Code,  {  S440.  was  not  fraudu- 
lent In  fact,  cannot  control  the  concIiiaiT«  pre- 
sumption of  fraud  raiaad  by  aueh  aection. — 
Calkins  t.  Howard  (OaL  App.)  280. 

'One  having  a  right  of  action  for  damages 
against  another  for  tort  is  a  creditor  of  tbe 
latter  within  the  meaning  of  B.  &  O.  C<»BP- 
}  6508  et  seq.,  relative  to  fraudulent  eimvey- 
ances. — Seed  v.  Jennings  (Or.)  872. 

The  existence  of  a  cause  of  action  by  a  cred- 
itor against  his  debtor  at  the  time  of  a  Tolnn- 
tary  conveyance  by  the  latter  must  appear 
from  the  record  in  the  action  in  which  the 
creditor  recovers  judnnent  against  Uke  debtor. 
—Seed  V.  Jennings  (Or.)  872. 

*ESasentials  of  cause  of  action  by  creditor 
to  set  aside  fraudulent  conveyance  by  his 
debtor  stated. — Seed  t.  Jennings  (Or.)  872. 

evidence  held  insufficient  to  show  that  a 
conveyance  was  made  to  hinder,  delay,  or  de- 
fraud defendant  In  the  collection  of  any  jadg- 
ment  which  he  might  obtain  against  tiw  srant- 
or.— Seed  T.  Jenninipi  (Or.)  87!^ 


See  "Pish." 


GAME. 


GARNISHMENT. 


See  "Attachment." 

Effect  on  limitations  of  pendency  of  garnish- 
ment proceedings,  see  "Limitation  of  Actions," 
«  2. 

Jurisdictimi  of  appeal  as  determined  by  amount 
in  controversy,  aee  "Appeal  and  Error/'  |  8. 

Prohibition  to  restrain  discharge  of  writ  of.  aec 
"ProhibiUon."  S  L 

Rgit^of^  ^jsraishee  to  appeal,  aee  "Appeal  and 

I  1.  Proeeodlaca  to  awvort  mr  aaCsna. 

*Tb.e  assertion  of  juriadlcDonal  defenaea  b.v 
a  garnishee  held  proper  and  not  a  collateral 
attack  upon  the  judgment  against  the  defend- 
ant—Tabor T.  Bank  of  Leadville  (Colo.)  1060. 

*nnder  the  attachment  and  garnishment  act 
(MllU'  Ann.  C>>de.  1  130)  held  that  a  garnishee 
may  plead  as  a  oefaiae  or  mt-oS  wbatem  he 
might  have  pleaded  were  the  suit  directly  acainst 
hiuL— Tabor  t.  Bank  of  Leadville  (C^o^)  lOSa 

*The  uaual  rule  is  that  the  hurdea  of  ea- 
tablishing  a  garnishee's  llabilltT  Is  up«Hi  the 
plaintiff.— Tabor  t.  Bank  of  Leadville  (Cola)- 

1000. 

GIFTS. 

S  1.  Inter  vlvoa. 

'Acceptance  by  the  donee  la  necessary  to 
constitute  a  gift,  and  where  it  Is  disputed  a 
question  of  fact  arises  to  be  determined  on  tbe 
evidence. — Mahouey  v.  Martin  (Kan.)  982. 

In  a  suit  to  quiet  title,  evidence  held  suffi- 
cient to  support  a  finding  that  plaintiff  gare  the 
land  to  defendant  and  her  husband,  who  went 
into  possession  snd  made  improvements. — ^Kar- 
ren  t.  Balney  (Utah)  888. 

GOOD  FAITH. 

Of  parchaser,  see  "Bills  and  Notes,"  f  8;  **Ven- 

dor  aad  Purchaser,"  $  4. 
Of  settlers  on  and  claimants  of  public  lands,  see 

"Public  Lands."  |  2. 


*Patat  aamoteted.  See  syUalias. 
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GRAND  JURY. 

Sm  "IndlctDUDt  and  Information.^ 

GRANTS. 

Of  pnbUe  landi,  see  "Pnbltc  Luda." 

GBARANTY, 

See  "Principal  and  Sarety." 
Requirements  of  statute  of  frauds,  see  "Wauds, 
Statnte  of,"  8  1- 


GUARDIAN  AND  WARD. 


'Insane 


Onardianshlp  of  Insane  persons,  see 
Persons."  )  1. 

Presumptiott  of  parment  In  action  against 
gnaruan,  see  "Payment,"  I  2. 

Rerlval  of  action  by  guardian  on  ward  be- 
coming of  age,  sea  ''AJUitament  and  Berlval," 
I  !• 

f  1.  Sales  uid  oanvayaaMB  um6mr  wdar 

of  ottvrt. 

Fallore  of  a  gnardlan  to  take  the  oath  pre* 
scribed  by  B.  &  a  Gomp.  ff  5602,  S611,  be- 
fore sellizig  hia  vard's  property.  Mid  cured 
by  Laws  p.  64,  |       Fuller  t.  Hager 

(Or.)  782. 

f  2.  Actlona. 

'Where  a  guardian  sned  to  collect  a  note 
belonging  to  his  wards,  and  pending  snit  the 
wards  beaame  of  age,  they  were  aitftled  to  be 
Bubstltuted  a*  plalntifEftr-Shattuck  t.  Wolf 
(Kan.)  108S. 


HABEAS  CORPUS. 


I  1- 


JiirladicttoB,  proeeedlaca,  mmA  ra- 
Uef. 

Rule  33  (  78  Pac  xiil),  providing  for  transfer 
of  causes  on  failure  of  three  of  the  justices  of 
a  district  court  to  agree  does  not  apply  to  habeas 
corpna  proceedings  under  Const,  art.  6)  1  4. — 
Bx  ^irte  Oates  (GaL  App.)  261. 

HARMLESS  ERROR. 

In  dvll  actions,  aae  "Appeal  and  Error."  |  22. 
In  crindnal  prosecattoiiB,  see  "Criminal  Law," 
I  18. 

In  aleetlon  oontcat,  tee  "Blectknia,"  1  6. 

HAWKERS  AND  PEDDLERS. 

Lileenae  tax  on  aa  Impairment  of  prlvUegea  of 
cltisens  of  several  states,  see  "Constitutional 
Law,"  §  3. 

Laws  190&I  pp.  S72,  378,  Imposing  a  license 
tax  on  sellers  of  foreign  goods  imported  into 
the  sUte,  held  In  vli^tlon  6i  Const,  art.  1.  fi  12, 
for  lade  of  nniformltj.— Bacon  t.  Locke  (Wash.) 
721. 

Laws  1005.  pp.  372,  SIB,  held  not  susceptible 
of  a  construction  so  as  to  make  the  same  In- 
applicable to  nonresidents  selling  goods  in  the 
state  through  agents,  nor  as  relating  only  to 
persons  coming  into  the  state  for  the  sale 
of  goods,  without  reference  to  where  the  goods 
were  manvfactured. — Bacon  v.  Locke  (Wash.) 
72L 

HEARING. 

In  equity,  see  "Equity,"  {  8. 
In  probate  proceedings,  see  "Wills,"  f  2, 
On  appeal  or  writ  of  error,  aae  "Appeal  and  Er- 
ror,'' I  16. 


HEARSAY  EVIDENCE. 

In  dvil  actlona,  see  "Evidence,"  S  & 

HEIRS. 

Sea  "Dtaeent  and  Distribution." 

HIGHWAYS. 

See  "Municlpai  Corporatlcma,"  H  9>  10. 
AccidenU  at  railroad  oroaslngs,  see  "Railroads," 

3  a 

Dedication  to  public,  see  "Dedication,"  |  1. 
Harmless  error  In  action  for  injury  to,  see  "Ap- 
peal and  Error."  %  22. 

i  1.  EatalillBknimt.  nItevntlOB,  muA  dis- 

eontinnanoe. 

Under  Rev.  St.  1887,  §  851,  as  amended  by 
Seas.  Laws  1893,  p.  12,  a  road  constructed 
by  private  parties  as  a  logging  road,  and  kept 
in  repair  by  them,  across  which  a  gate  ia 
maintained,  is  not  a  public  highway. — Palmer 
V.  Northern  Pac.  By,  Co.  (Idaho)  947. 

Under  Rev.  St  1887.  {  850,  highways  are 
declared  to  be  roads,  streets,  or  alleys  and 
bridges,  laid  out  by  the  public,  or.  If  laid  ont 
or  erected  by  others,  dedicated  or  abandoned 
to  the  poblic — Palmer  v.  Nortiiem  Pac.  Ry. 
Co.  (Idaho)  947. 

That  the  word  "private"  Is  used  In  the  pe- 
tition and  other  papers  relating  to  the  es- 
tabllabment  of  a  road,  under  Gen.  St.  1901. 
i  6044,  as  a  part  of  the  description  thereof, 
will  not  affect  the  validity  of  a  road  so  ea- 
tabllshed. — Board  of  Com'ra  of  Johnstm  Coun- 
ty V.  Mlnnear  (Kan.)  82a 

Under  Gen.  St  1001.  |  6044.  a  road  may 
be  l^Uy  established  by  the  county  couunia- 
sloners  if  the  proceedings  prescribed  by  law 
generally  are  followed. — Board  of  Com  rs  of 
Johnstm  County  v.  Mlnnear  (Kan.)  828. 

I  2.  Bec«l«tloM  mmA  naa  for  trsTaL 

*An  abutting  owner  on  a  highway  baa  no 
right  to  an  injunction  restraining  an  obatruc- 
tion  opposite  hU  premises  which  does  not  inter- 
fere with  hia  right  of  aceeas. — ^Bnthstrom  t. 
Peterson  (Kan.)  825. 

A  petition  by  the  owner  of  land  abutting 
on  a  highway  field  not  to  show  such  an  ob- 
struction thereof  as  to  interfere  with  his 
right  of  acoesa. — ^Bnthatrom  v.  Peterson  (Kan.) 
82S. 


See  ''Sunday.* 


HOLIDAYS. 


HOMESTEAD. 


See  "Exemptions." 

Decisions  of  United  States  courts  as  authority 
in  state  courts  on  rights  under  homestead 
entry,  see  "Courts,"  J  1. 

On  public  lands,  see  "Public  Lands."  H  2,  3. 

S  1.   Mature,  aeqwftsltliHa,  and  exteMt. 

A  homestead  may  not  be  selected  or  created 
in  land  to  which  the  claimant  baa  no  title 
otherwise  than  aa  tenant  in  common  or  joint 
tenant. — Bcboonover  v.  Bimbanm  (Cal.  Sup.) 
909. 

Husband  and  wife  held  estopped  to  deny  valid- 
ity of  a  lease  to  mine  salt  from  land  occupied 
as  a  homestead  in  wliicli  the  wife  did  not  join. — 
Shay  V.  Bevis  Uock  Salt  Co.  (Kan.)  202. 

*A  homestead  exemption  may  he  claimed  in 
land  to  whioh  debtor  has  only  an  equitable 


.*P«lBt  auotatad.  Saa  s^llalnw. 
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title,  where  he  occupies  It  u  a  hoin& — Stowd3 
T.  Kerr  (Kan.)  827. 

*Wtaere  land  Ib  purchased  with  an  latent 
to  make  it  a  homestead,  and  immediately  oc- 
capled  by  the  purchaser,  a  judgment  at  the 
time  of  the  pardmse  will  not  become  a  lien 
thereon.— StoveU  t.  Eerr  (Kan^  827L 

I  S.  AbaadoUMKti  wmMimr,  or  fovfel- 
two. 

Bvidence  held  not  to  show  abandonment  es- 
topping  huabaod  from  recovering  the  homestead 
In  an  action  began  while  his  wife  waa  living. 
— Withraa  t.  Love  (Kan.)  204. 

HOMICIDE. 

Admlarione,  see  "Criminal  Law,"  fi  4. 
Argument  of  counsel,  see  "Criminal  Law,"  I  6. 
Asalffiment  of  errors,  see  "Criminal  Law,"  %  9. 
Confessions,  8ee."Criminal  Law,"  {  4. 
Cross-examination  of  witnesses,  see  "Witness' 
es."  S  2. 

Demonatrative  evidence,  see  "Criminal  Law," 

Evl^nce  of  other  offenaei,  aee  'XJrlmlnal  Law," 

HatmlesB  error,  see  "OrhoIniU  Law,**  i  IS. 
Impeadunent  of  witness,  aee  "Witnesses,"  }  8. 

InstmcHona.  see  "Criminal  Law,"  i  6. 
Reception  of  evidence,  see  "Criminal  Law,"  i  5. 
Waiver  of  error  in  reception  of  evidence,  see 
"Criminal  Law,"  |  6. 

I  1.  Mnrdar. 

*Murder,  as  used  In  the  crimes  act,  is  the 
unlawful  liilliDg  of  a  human  lieinj' with  malice 
aforethought.— State  v.  Ireland  (Kan.)  1036. 

i  S.  Manslancbter. 

*Hanslaughter,  as  used  In  the  crimes  act, 
b  tiie  unlawful  killing  of  a  human  being  with- 
out malice.—  State  v.  ltdand  (Kan.)  1036. 

f  3.  Erlduoe. 

*In  homicide,  evidence  of  criminal  relations 
between  defendant  and  his  daughter,  to  whoia 
deceased  was  paying  attentions,  held  competent. 
— People  V.  Cook  (Cal.  Sup.)  43- 

In  homicide,  certain  letters  written  by  defend- 
ant while  In  Jail,  and  Interc^ed  by  sheriff. 
Aeld  admissible  in  evidence. — People  v.  Cook 
(GaL  Sup.)  43. 

*In  homicide,  testimony  that  deceased  was 
armed  with  a  large  knife  in  addition  to  a 
rifle  &«Id  admissible  on  the  issue  of  self-de- 
fenn.— People  v.  Cook  (Cal.  Sup.)  43. 

A  description  of  the  assailant,  given  to  the 
authorities  by  a  witness  as  the  description 

fiven  the  witness  by  deceased,  was  inadmissible 
or  any  purpose  other  than  in  impeachment  of 
the  witness.— People  v.  Gray  (Oal.  Sup.)  707. 

In  a  prosecution  toe  homicide,  evidence  held 
to  constitute  a  sufficient  foundation  for  proof 
«f  deceased's  reputation  for  quarrelsomeness 
when  Intoxicated. — People  v.  Lamar  (Cal.  Sup.) 

*In  a  prosecution  for  homicide,  evidence  of 
4eceaBed'8  goieral  reputation  for  quarrelsome- 
ness when  intoxicated  held  admissible  in  sup- 
port of  defendant's  plea  of  self-defense. — People 
V.  Lamar  (CaL  Sop.)  993. 

Evidence  on  a  trial  for  murder  held  Insuffl- 
cieut  to  prove  the  corpus  delicti  independent 
of  accused's  extrajudicial  admissions  essential 
to  a  conviction. — People  v.  Frank  (Oal.  App.) 
578. 

Evidence  held  insufficient  to  establish  a  kill- 
ing ia  an  unusual  manner,  within  Crimea  Act, 
S  16  (Oen.  St.  1901,  {  2001),  defining  homicide. 
—State  v.  KnoU  (KanJ  ^ 


*In  homicide,  evidence  tfiat  defendant  had 
had  intercourse  with  deceased's  dandht^  held 
admisrible  to  ahow  motive.  B.  ft  O.  Ooowb 
{  1021.— State  v.  Martin  (Or.)  840. 

In  a  prosecution  for  assault  with  tntoit  to 
commit  murder,  evidence  examined,  and  hdd 
sufficient  to  Iduitlfy  defendant  aa  the  person 
who  committed  the  crime. — Stata  T.  Ranano 
(Wash.)  1. 

i  4.  Tri«L 

In  homicide,  reqaeeted  chane  aa  to  the  effect 
of  evldoice  of  extrinsic  crixaea  ehoald  have 
been  ^ven.— People      Cock  (OaL  Sivw)  43. 

An  inatmctlon  <m  a  trial  tor  homidde  Add 
erroneous. — Fw^le  ▼.  Solanl  (Oal.  Apik)  2SL 

In  a  prosecution  under  Crimes  Act,  IS  33, 
42  (Gen.  St.  1001,  |{  2028,  2027),  relating  to 
assault  with  a  deadly  weapon  with  intent  to 
kill,  where  the  Jury  are  instructed  as  to  mor- 
der  and  manalaoAter,  it  is  unneceasary  to 
instruct  on  the  different  degrees  of  the  same- 
State  V.  Ireland  (Kan.)  1086. 

Under  an  information  for  assault  with  intent 
to  commit  murder,  trial  court  held  bound  to 
charge  not  only  as  to  all  necessary  facts  whidi 
most  be  proven  to  authorise  a  convictkm  of 
such  crime,  but  also  aa  to  facts  necessary  to 
be  proven  to  warrant  a  conviction  of  the  friioe 
of  assault  with  intent  to  do  great  bodily  barm. 
—State  V.  R<HDano  (Wash.)  L 

In  a  prosecution  for  assault  with  fnt<>nt  to 
commit  murder,  a  charge  among  other  tiling 
that  every  sane  person  is  presumed  to  intend 
the  natural  and  ordinary  consequences  of  liis 
voluntary  act  held  not  prejudicial  otot. — State 
V.  Bmnano  (Waah.)  L 

HOUSEBREAKINQ. 

See  "BaTglaxjr." 

HUSBAND  AND  WIFE 

See  "Divorce";  "Dower";  "Marriage." 
Assignment  of  note  by  hoaband  to  wffa,  see 

"Bills  and  Notes,"  $  S. 
Conveyance  by  husband  of  land  owned  by  wife, 

see  ''Deeds,''  S  2. 
Decisions  of  United  States  courts  as  auUiority 

in  state  courts  on  question  of  rights  of  but- 

vtving  husband  and  wife,  see  "Conrta,**  f  1. 
Estoppel  of  husband  and  wife  to  deny  validity 

of  lease  of  homestead,  see  "Homestead,"  {  1. 
Recovery  of  homestead  by  husband,  see  "Home- 

Btead.''  I  2. 

Rights  of  survivor,  aee  "Bxecotors  and  Admin- 
istrators," f  5. 

i  1.  ll«tiua  Hckta,  duties,  and  UaIiIU- 
Uea. 

Under  Civ.  Code,  H  156,  ITS,  a  husband  kdd 
under  no  obligation  to  supi>ort  a  wife  who  has 
abandoned  bim  without  Justification,  though 
has  not  solicited  her  return. — Kessler  v.  Kessler 
(Cal.  App.)  267, 

A  wife's  right  of  maintenance  Is  within  the 

protection  of  Civ.  Code,  S  3439,  making  tran»- 
rers  to  delay  or  defraud  creditors  void  as  against 
them. — Kessler  v.  Kessler  (CaL  App.)  257. 

Inasmuch  as  under  Civ.  Code,  }  157.  neither 
spouse  hs^  any  interest  in  the  property  of  the 
other,  a  conveyance  of  land  by  a  hosband  did 
not  affect  bis  power  to  perform  his  obligation 
to  maintain  his  wife,  so  as  to  give  her  any 
rights  under  section  3439,  making  transfers  to 
hinder  or  delay  creditors  void  as  against  tben. 
where  the  husband  baA  ability  to  earn  wages 
and  carry  on  bosiiiMi. — Klidar  T.  Kaauer 
(Cal.  App.)  267. 
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*A  converance  of  real  property  to  a  biuband 
and  wife  creates  a  tenancr  by  tb«  entiretj. — 
Oliver  V.  Wriffht  (OrO  870. 

I  8.  Aotions. 

A  complaint  against  a  hnsband  for  merchan- 
dise furnished  the  wife,  under  Civ.  Code,  {  174, 
held  fatal];  detecttve  for  failure  to  ellego  that 
the  articlee  were  neoesaary  for  her  support,  and 
that  defendant  had  neglected  to  make  adeqnate 
prorlsion  therefor. — Hoey  t.  Heebtman  (CaL 
Ap^)  86. 

Where  defendant  claimed  plaintifTs  land  un- 
der a  lease  executed  by  plaintltC's  husband 
(claimed  to  have  had  apparent  authority)  held 
that  the  use  of  "habitual"  and  "habitually"  in 
instructions  quatlMng  the  allefred  conduct  of 
the  hasbond  in  dealing  with  plaintiff's  land  was 
not  erroneoaa. — Marks  v.  Herren  (Or.)  38B. 

I  8*   OmomvBity  property. 

A  husband  AeM  entitled  to  sae  on  a  note 
given  for  a  loan  conunuoity  money,  though  it 
was  made  payable  to  his  wife. — ^Brenneke  v. 
Smallman  (Ca.1  App.)  302. 

A  wife  held  to  have  acquired  no  interest  in 

Enblic  lands  of  the  United  States  entered  by  her 
usband  under  the  homestead  laws,  where  she 
was  divorced  prior  to  the  entry,  by  virtue  of 
her  residence  thereon  with  him  as  his  wife 
prior  to  her  divorce.— Hall  v.  Hall  (Wash.) 
108. 

Where  a  husband  entered  certain  land  under 
the  homestead  laws,  he  acquired  the  entire 
title  thereto  on  the  issuance  of  a  patent,  pre- 
eluding  bis  wife  from  devising  any  portion  there- 
of as  community  property. — Cnnningham  v. 
Kmti  (Wash.)  m 

IMPEACHMENT. 

Of  wltnesa.  see  "Witneasea,"  1  3. 

IMPLIED  CONTRACTS. 

8«e  "Contribution." 

IMPOUNDING. 

Of  anlmab  ht  monidpaUty,  aee  "Mnnldpal 
OuvorUtona/*  |  & 

IMPROVEMENTS. 

Allowance  or  recovery  of  cmnpensatlon,  see 
"Ejectment,"  1  4. 

Liens,  see  "Mecnanics'  Liens." 

On  pnbllc  land,  see  "Public  Lands,"  fi  2. 

Public  improvements,  see  "Municipal  Corpora- 
tions," {%  2-7. 

INCEST. 

Attentions  paid  to  daughter,  with  whnn  defend- 
ant carried  on  incestuous  relations,  as  motive 
for  homicide,  see  "Homicide,"  {  3. 

INCOMPETENT  PERSONS. 

See  ''Insane  Persons." 

INCORPORATION. 

Bee  *Vttnldpal  Oorporatlons,"  S  1. 

INCUMBRANCES. 

On  homestead,  see  "Homestead,"  i  1. 


INDEMNITY. 

See  "Nnebal  and  Sorety." 

INDIANS. 

Marriage  of,  see  "Marriage." 

Where  lands  comprising  an  Indian  reservation 
have  been  allotted  In  severalty  among  the  tribe 
of  Indians  occupying  them,  each  allottee  becomes 
a  citizen  of  the  state,  and  subject  to  the  laws 
thereof. — Moore  v.  Wa-me-go  (Kan.)  400. 

Under  Act  Cong.  March  3,  1903,  c.  1816.  33 
Stat.  565,  base  or  qualified  fee  conveyed  to  In- 
dian allottee  held  to  have  ripened  into  fee  sim- 
ple.— Guyatt  V.  Kautz  (Wash.)  9. 

Patent  of  Indian  land  held  to  convey  base  or 
qualified  fee»  subject  to  restrictions  aa  to  aliena- 
tion.—Onyatt  T.  Kauti  (Wash.)  9. 

"Under  treaty  with  Puyallnp  Indians,  land 

held  to  descend  to  wife  on  death  of  husband.—- 
Ouyatt  V.  Kautz  (Wash.)  9. 

•Under  Act  Cong.  Feb.  8,  1887,  e.  119,  24 
Stat.  888,  providing  for  allotment  of  Indian 
lands,  state  laws  of  descent  held  applicable^ — 
Ooyatt  T.  Kantx  (Wash.)  9. 

INDICTMENT  AND  INFORMATION. 

In« tractions  as  dn)endent  on  indictment  or  In- 
formation, see  "Criminal  Law,"  {  6. 

Variance  between  Information  and  proof  aa  to 
names,  see  "Names.** 

For  particular  offense*. 
See  "Burglary,"  §  1 ;  "Rape,"  {  2. 
Against  liquor  laws,  see   "Intoxicating  LIq- 

uora."  {  3. 
Barberiog  on  Sunday,  see  "Sundag,** 

I  1.  Forsal  re««lalt«s  of  IndlotVMit. 

Accusation  against  a  municipal  officer  under 
Pen,  CTode,  §  758,  held  properly  presented  by 
12  members  of  the  grand  jury. — (3offey  v.  Su- 
^^or  Oourt  of  Sacramento  Coan^  (CaL  App.) 

*The  snfflciency  of  an  indictment  is  to  be  de- 
termined from  the  provisions  of  the  statutes  in 
relation  to  the  form  and  requisites  of  an  indict- 
ment, and  not  by  tbe  common  law. — State  r. 
Lovelace  (Nev.)  330. 

I  Si   Keqnlsltes  *ad  nAeleaajr  of  Mm- 
satlon. 

That  an  information  for  violation  of  a  city 
ordinance  was  in  the  form  Drescribed  by  the  or- 
dinance could  not  bind  the  defendant  or  prevent 
the  court  from  construing  the  law  applicable 
thereto. — Wong  Stng  v.  City  of  Independence 
(Or.)  387. 

g  3,   Motion  to  4«m]&  or  dlsmlaa,  omd 
demnrrar. 

Offenses  charged  In  information  consisting 
of  but  one  count  Aeld,  under  the  evidence, 
separate  and  distinct,  and  the  Information 
should  have  been  qtushed  at  the  close  of  the 
state's  oaas  (Mills'  £m.  St.  H  1489,  14S^).~ 
Trask  t.  People  (Oolo.)  VKia 

An  information  cannot  be  quashed  because 
the  clerk  of  the  court  who  admlniatrred  the  oath 
after  oamhig  the  county  omitted  to  follow  it 
with  the  word  "connty."— State  t.  Douglass 
(Kan.)  621. 

I  4.  OoBTlatloB  of  nWvmmm  Lneludod  In 
ebazme. 

*Under  Pen.  Code,  §  1159,  on  an  information 
chafing  rape  on  a  female  under  16  years,  de- 
fendant may  be  convicted  of  an  attempt  to  com- 
mit rape.— People  v.  Ah  Long  (CaL  App.)  286. 
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INDORSEMENT. 

Of  bill  of  excbanse  or  promiiisory  note,  Me 
"Bllb  and  Notes/'  i  8. 

INFANTS. 

See  "Gaardian  and  Ward." 

Custody  and  support  on  divorco  of  parents,  see 

"Divorce,"  f  5. 
Injuriea  to  infant  Berrants.  IM  'Vaster  and 

Semnt,"  |  6. 

I  1.  Froyar^  wad  oomToyaaMS. 

*  Where  a  father  conveyed  property  to  Ills 
minor  son,  and  the  son  reconveyed  the  same 
during  minority,  but  promptly  disaffinaed  the 
reconveyance  on  coming  of  age,  the  title  after 
the  disaffirmance  was  In  -  the  ■on* — Seed  r. 
Joinincs  (Or.)  872. 

INFORMATION. 

Criminal  accosation,  see  "ladictment  and  In- 
formatioil.'' 

INHERITANCE. 

See  "Deacent  and  Distribution." 

INHERITANCE  TAX. 

Prohibition  to  reetrain  order  of  court  directing 
payment  of,  see  "Prohibition,"  {  1. 

INJUNCTION. 

Decision  on  appeal  in  injunction  suit  as  law 
of  the  case,  Bee  "Appeal  and  Error,"  |  25. 

Objections  for  purpose  of  review,  see  **Appea] 
and.  Error,"  {  5. 

JZestrntnliHr  porMeuIor  octi  or  proceedinga. 

See  "Nuisance,"  f<  1,  2. 

Collection  of  asseBsments,  see  "Munie^al  Corpo- 
rations," i  7. 

Diversion  of  water,  see  **Waten  and  Water 
Courses,"  i  4. 

IBrection  of  boundary  fence  interfering  with 
righta  of  adjoining  landowner,  see  "Adjoin- 
ing Landownem." 

Obstruction  of  hiRfaway,  see  "Highways,"  |  2. 

Pasturage  on  public  lands,  see  'Tublic  Lands," 

Sale  of  iwoperty  for  taxes,  see  "Tazatton,"  i  5. 
Vacation  of  street,  see  ''Municipal  Oorpova- 
tiona."  S  6. 

I  I.    Natwo  aad  grouds  1b  ceneraL 

*An  injunction  should  not  issue  where  it  Is 
shown  by  the  petition  that  plaintiff  has  an  ad- 
equate le^  remedy. — Thompson  v.  Tack(>r 
(Okl.)  413. 

*A  prosecution  tor  violating  an  ordinonoe  will 
not  be  restrained  because  of  its  ill?f;ality,  as 
such  fact  is  available  as  a  defeiiiie  to  the  prose- 
cution.— Thompson  v.  Tucker  (Okl.)  413. 

In  the  absence  of  defendant's  insoWennr,  the 
remedy  at  law  is  adequate  to  redress  any  injury 
suffered  by  plaintiff  on  account  of  any  overt  act 
of  defendant  in  excluding  plaintiff's  cattle  from 
open  and  uninclosed  public  lands. — Anthony 
Wilkinson  Lire  Stock  Co,  v.  Mcllquam  (Wyo.) 
364. 

I  S.  Smbjeets  of  proteotloii  and  relief. 

'Injunction  h^d  not  to  lie  to  prevent  prosecu- 
Uon  for  violation  of  Pen.  Code,  i  503,  relating 
to  interference  with  electric  lines. — Sullivan  v. 
San  Francisco  Qaa  &  Electric  Co.  (Oal.  Sup.) 
156. 


Under  an  agreement  for  the  Inoorporation  of  s 
mining  company  held  that  an  injunction  sho-j'<! 
issue  rentrnining  the  further  rale  of  individual 
stock  nndl  the  treasury  stock  had  be*ai  soM 
as  agreed. — Brown  v.  Bracking  (Idaho)  9S0. 

In  an  action  to  enjoin  violation  of  a  con- 
tract entered  into  prior  to  the  organizatioa 

Sthe  pRHnoters  of  a  mining  corporation  and 
E  owners  of  the  mining  claims  forming  the 
basis  for  snch  corporation,  evidence  held  ia- 
Bufficient  to  support  a  judgment  in  faror  at 
the  promoters.— Brown  v.  Bracking  (Idaho) 
850. 

The  owner  of  a  fish  trap  is  entitled  to  an  in- 
junction restraining  the  maintenance  of  another 
trap,  unlawfully  located,  and  which  tmkea  fish 
that  but  for  its  existence  would  have  be^  takai 
by  plaintiff's  trap. — J<^nseu  t>  Uulligan 
(Wash.)  417. 

In  an  action  for  Injunction  to  restrain 
the  paEtnring  of  defendants'  sheep  upon  private 
lands  of  plamtiffs,  held,  that  the  fafta  were  not 
sufficient  to  warrant  the  issuance  of  the  in- 
junction.—Healy  V.  Smith  (Wya)  583. 

i  3.    AetloMS  for  Injuatloaa. 

*Where  a  complaint  for  an  injunctiim  states 
a  canae  of  action  for  bijonctlve  relief,  it  is 
error  tar  the  court  to  dtsmisB  tJie  coiuplaint 
upon  disMlving  the  _preUmlnary  inJonctioD. — 
Spar  Oonwd.  Min.  Co.  v.  Caaserlei^  <CoIo.> 
1058. 

*An  injunctlMi  will  not  lie  at  the  suit  of  a 

Srivate  cltisen  to  protect  public  interests. — 
;nthstrom  v.  Peterson  (Kan.)  825. 

In  a  suit  to  restrain  defendants  from  pastur- 
ing their  sheep  upon  certain  lands,  held,  that 
there  was  a  misjoinder  of  plalntiSa, — ^Bealj*  t. 
Smith  (Wyo.)  583. 

IN  PAIS. 

EMoppel,  see  "Eatoppd,"  |  1. 

INSANE  PERSONS. 

Preeomptiona  as  to  sanity  of  aocnaed,  aea 
"Criminal  Law,"  |  4. 

I  1.  Ovardiaasfeiy. 

Under  the  stetute  relative  to  appointment  of 
guardians  for  incompetents,  the  record  miiKt 
show  the  service  of  the  required  notice  and  the 
presence  of  the  incompetent  at  the  hearing.— 
State  T.  Superior  Court  ot  Uncoln  Gountr 
(Waah.)  726. 

INSOLVENCY. 

See  "Assignments  for  Beofefit  of  Creditors"; 
"Bankruptcy." 

Of  building  and  loan  aasodation,  see  "Build- 
ing and  Loan  Aasociations." 

Of  corporation,  see  "Corporations,"  |  CL 

INSPECTION. 

Duty  of  municipality  to  inspect  atreets.  see 

"Municipal  Corporations,"  i  10. 
Of  appliances,  see  "Maater  and  Servant,"  i  3. 


liual  Eaw/ 


INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  fil  A  6. 
In  criminal  ptoaecutioDS,  aee  "dim 
I  6;  "Homicide,"  1 4. 

INSURANCE 

Bxempttcm  of  proceeds  of  insurance  on  exempt 
property,  see  "Exemptions,"  t  1. 
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Instructions  in  action  on  policy,  see  'flMal," 

Parol  or  extrinsic  «vldeDce  of  policy,  see  "Bri- 

dence,"  8  8. 
TvUcy  panblo  to  benefidatliB  as  fiandnlMit 

conTSjanoe,  see  "Frandalont  CtrnTerancoB," 

I  1.   Insnnuio*  Kcents  aad  brokers. 

An  Insurance  agent  whose  powers  are  strict- 
ly limited  by  tlie  contract  of  insurance  cannot 
bind  the  company  beyond  the  scope  of  ids 
autiiority^Demimr  Inv.  Oo.  T.  Sliawoee  Fire 
Ina.  Oo;  (OkL)  91& 

Insurer  Md  not  entitled  to  denjr  the  authority 
of  a  soliciting  agent  to  issue  a  binding  receipt. 
In  the  absence  of  notice  of  limitatioD  of  the 
agent's  authority,  to  the  Insured. — Starr  v. 
Mutual  Ufe  Ins.  Co.  of  Now  Tozk  (Waah.) 
116. 

9  2.    Insvrsbl*  latwoat. 

*It  is  against  public  policy  to  permit  any  one 
to  obtain  Tosurance  on  the  life  of  another  where 
lie  has  no  insurable  interest  in  such  life. — Met- 
ropolitan Life  Ins.  Oo.     Elisoo  (Kan.)  410. 

*An  ancle  has  no  tnsnrable  interest  in  the  life 
of  his  nei^ew  reaaon  of  UnAip.— Mettopoli- 
tan  life  us.  Oo.  t.  BUson  OCan J  410. 

*An  agreement  by  wMch  one-half  of  the  In- 
■urance  provided  for  In  a  life  policy  was  as- 
-fllgned  by  the  insured  and  the  1)eiiefldary  to 
an  uncle  of  the  Insured  on  consideration  that  be 
fldiould  pay  the  premiums  Md  against  public 
policy,  80  that  neither  the  aBsIsoee  nor  the 
beneficiary  can  recoTer  on  thepolicy. — Metro- 
politan Life  Ins.  Oo.  v.  Elison  (Kan.)  410. 

f  3.    The  eontroet  In  senaral. 

Under  Gir.  Code,  H  1647,  1648,  1651,  a  rider 
attached  to  an  insurance  policy  to  meet  changed 
conditions  sulneqaent  to  the  issuance  of  the 
policy  Aeld  to  modify  the  provisiona  of  the  origi- 
nal policy  relating  to  insurance  on  household 
furniture,  and  uot  to  aJfect  sncb  provisions  ao 
far  as  they  related  to  insurance  on  a  dwelling 
bouse. — Alrey  v.  Continental  Ins.  Co.  (OaL 
App.)  285. 

*A  binding  receipt,  executed  by  an  insurance 
agent,  whi<£  was  wliolly  in  writing,  held  to 
create  binding  insurance  from  its  date,  not- 
ivitiistandiiv  a  printed  form  In  the  application 
that  the  insurance  should  not  take  effect  until 
after  the  policy  has  Isaned,  while  insured  was 
in  good  health. — Starr  v.  Mutual  Life  Ins.  Oo. 
«£  New  Tork  (Wash.)  116. 

I  4.   Premlnms,  dnas,  and  asaassmeats. 

'Insured  held  entitled  to  recover  premiums 
paid  as  payments  made  under  a  miatake  of 
material  facts.— Hopkioa  v.  Northwestern  Nat. 
Life  Ins.  Co.  (Wash.)  1019. 

An  insurance  company  held  estopped  to  claim 
payment  of  premiums  was  not  made  by  reaaon 
of  misrepresentationa.— Hopkins  t.  Northweat- 
em  Nat.  Ufe  Ins.  Go.  CWashO  1019w 

I  5.  CaaoellatloB,  sarreadar,  abaadoa- 
meat,  or  reaolssioa  of  poUov. 

Under  the  facts  held  that  insured  bad  not 
waived  the  right  under  his  Ufe  policy  to  be 
paid  an  endowmuit.— Hopkins  v.  Northweatcm 
Mat  Life  Ins.  Co.  (Wash.)  1019. 

I  6.  AToldaaee  af  poliey  for  adarepre- 
aeatatloa,  fraad,  or  breaob  of 
warrmnty  or  oondltloa. 

*Wbere  In  an  application  for  fire  insurance, 
the  applicant  warrants  hia  answers  to  be  true, 
a  stipulation  in  the  application  and  policy,  that 
If  any  of  the  statements  are  false  the  policy 
shall  be  void,  is  reasonable. — Deming  Inv.  Oo.  T. 
Shawnee  Fire  Ina.  Co.  (Okl.)  918. 


Where  by  terms  of  an  application  for  and 
a  polity  of  insarance  the  application  is  made  a 
part  of  the  contract,  and  the  representations 
therein  are  warranted  by  the  applicant,  and 
the  policy  is  to  be  void  if  any  is  false,  the 
materiality  of  such  r^iresentations  is  unimport- 
ant.— Demtng  Inv.  Go.  v.  Shawnee  Fire  Ins. 
Co.  (Okl.)  918. 

I  7.  Forfeltnve  of  poUoy  for  breaob  af 
promissory  wmrraaty,  coveaaatt 
or  eonditlon  sabseaaoat. 

•Performance  of  provision  of  an  Insurance 
policy  that  insured  should  keep  a  safe  in  which 
the  boolcs  should  be  locked  at  night  held  con- 
dition precedent  to  a  right  to  sne  on  thepoU- 
cy. — Shawnee  Fire  Ina.  Co.  v.  Eaerr  (Kan.) 
611. 

I  8.    XiatoppeX,   waiver,    or  aneeaMata 
affaottnc  rlcbt  to  aTOld  or  for- 
feit poUey. 
*Iron  safe  clause  in  a  policy  of  tnsanuuM 

held  not  a  waiver. — Phenix  Ina.  Co.  Stahl 

(Kan.)  614. 

Tlie  acts  of  an  adjnater  while  investigating 
the  cause  of  a  fire  Aeld  not  a  waiver  by  the 
company  of  its  right  to  Insist  that  the  policy 
was  void  for  failure  to  comply  with  an  iron 
safe  clause. — Shawnee  Fire  Ins.  Go.  v.  Knerr 
(Kan.)  611. 

*Wbere  insured  falls  to  ccnnply  with  the  iron 
safe  clause,  tlie  company  held  not  to  have 
waived  a  defense  to  an  action  on  the  policy 
based  on  the  breach  of  such  condition. — Phenix 
Ins.  Go.  V.  SUbl  (Ean.)  614. 

Where  a  waiver  of  the  stipulations  in  a 
policy  of  insurance  Is  the  act  of  an  agent  of 
the  insurance  company,  bis  antbori^  to  make 
the  waiver  must  be  shown,  or  a  ratification. — 
Deming  Inv.  Oo.  T.  Shawnee  Fire  Ins.  Co. 
(Okl.)9ia 

i  9.  Biakfl  and  eaa—a  of  loss. 

*In  an  action  on  an  accident  i>olIcT,  evidence 
held  to  warrant  a  finding  that  an  ugury  was 
the  proximate  and  sole  cause  of  insured's 
death.^  Preferred  Acc  Ins.  Co.  t.  Fielding 
(Ookg  1013. 

•The  term  "right  of  way,"  referring  to  the 
right  of  way  of  a  railroad,  as  used  in  an  ac- 
cident policy,  held  limited  to  the  ground  on 
which  tiie  track  was  laid. — Starr  r.  JBtam.  Life 
Ids.  Co.  (Wash.)  118. 

1 10.  Natlee  aad  proof  of  loao. 

*The  failure  to  give  Inunediate  notice  of  an 
accident  occurring  to  an  insured  In  an  accident 
policy  held  not  to  work  a  forfeiture  of  tbe 
policy. — Preferred  Acc  Ina.  Co.  v.  Fielding 
(Colo.)  loia 

*An  insurer  in  an  accident  policy  requiring 
proofs  of  death  of  Insured  wltliin  a  specifiea 
time  can  only  require  proofs  of  death  necessary 
to  establish  a  prima  facie  case.— Preferred  Acc. 
Ins.  Co.  V.  Fielding  (Colo.)  1013. 

•Preliminary  proofs  -of  death  called  for  in 
an  accident  policy  Aeld  waived  by  insurer.— 
Preferred  Aoc^  Ins.  Co.  t.  Flelduig  (Goto.) 
1018. 

Tbe  conduct  of  Inaurer  held  to  have  amounted 
to  a  waiver  of  proofs  of  loss.— Sidebotluun  v. 
Merchants*  Fire  Asa'n  (Wash.)  1028. 

111.  Paymeat  or  dlaobarce,  eoatrlba- 

tioB,  aad  sabrocatloa. 

A  coDtrnct  between  insured  in  a  fire  policy 
and  a  railroad  company  hMd  to  have  prevented 
recovery  on  the  policy  for  a  loss  caused  by  the 
escape  of  sparks  from  a  locomotive  of  the  rail- 
road company.  — Downs  Farmers'  Warehouse 
Ass'n  V.  Pioneer  Mut  Ins.  Aas'n  (Wash.)  423. 
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Insured  in  a  fire  policy  held  not  precluded 
from  maintaining  an  action  thereon  07  reason 
of  a  settlement  with  one  whose  nesligence  had 
caused  the  loss. — Farmers'  Alliance  Mut.  Fire 
Ina.  Co.  of  Colorado  v.  Vallie  (Colo.)  902 ;  Same 
V.  Banbom  (Colo.)  964. 

An  insnm  held  to  waive  the  atipulatlon  M  to 

the  time  within  which  no  actiai  on  the  policy 
could  be  brought. — Preferred  Ace.  Ina.  Co.  v. 

Fielding  (Colo.)  1013. 

*Tbe  harden  of  proving  the  death  of  insured 
hy  violent  and  external  means,  era^ntial  to  a 
recovery  on  the  policy,  held  discharged  on  estab- 
lishing the  death  by  unexplained,  violent,  ex- 
ternal means. — Preferred  Ace  Ina.  Co.  t.  Field- 
ing (Colo.)  1018. 

*In  an  action  on  an  accident  policy,  plain- 
tiff kald  bound  to  prove  that  the  death  of 
insnrad  was  caused  by  external  violenoe  and 
by  fteddenta>  means.—Preferred  Aoc  Ina.  Co. 
V.  Fielding  (Colo.)  lOia 

Bridence  in  an  action  on  an  accident  policy 
field  to  warrant  a  findiug  that  the  death  of  the 
insured  was  caused  by  violttit,  external  and 
accidental  meanB^Praarcd  Aoc  Ins.  Co> 
Fielding  (Colo.)  1013. 
I IX.  Aetloiu  om  poUoies. 

In  an  action  to  recover  on  an  insurance  poli- 
cy, plaintiff  must  plead  and  prove  the  perform- 
ance of  all  conditlcma  precedent,  or  a  waiver 
bj  the  insurer. — Shawnee  Fire  Ina.  Go.  v.  Kd«t 
(Kan.)  611. 

*In  a  rait  on  an  accident  policy,  the  burden 
of  proof  that  the  Injuries  causing  insured's 
deatb  were  the  result  of  his  violation  of  some 
of  the  excepted  causes  in  the  contract  was  on 
the  defendant. — Starr  t.  Mtn^  Ufe  Ins.  Co. 
(Wash.)  lis. 

1 18.  Kntul  iMnaflt  iasvnuiea. 

A  mutual  benefit  certificate  held  only  to 
require  proof  of  death  and  proof  of  dahnant's 
rignt  and  !dentity.—Ly(m  T.  United  Modems 

(Cah  Sup.)  804. 

The  rule  estopping  an  insurer  in  specified 
cases  from  asserting  the  falsity  of  answers  in 
an  application  for  insurance  held  to  apply 
to  mutual  benefit  societies. — ^Lyon  v.  United 
Modems  (Cal.  Sup.)  804. 

An  Insurer  Aeld  estopped  from  asserting  the 
falsity  of  answers  in  an  application  for  in- 
surance.— ^Lyon  V.  United  Modems  (Gal.  Sap.) 
804. 

The  word  "company,"  in  an  application  for 
ft  mutual  benefit  certificate,  hehf  not  to  in- 
clude mutual  benefit  associations  declared  by 
Civ.  Code,  }  451,  not  to  be  subject  to  the  in- 
surance laws. — Lyon  v.  United  Modems  (CaL 
Sup.)  804. 

In  an  action  on  a  mutual  benefit  certificate, 
certain  evidence  held  admissible  as  showing 
that  the  association  was  estopped  from  assert- 
ing the  falsity  of  answers  to  Questions  in  the 
application.— Lyon  v.  United  Moderns  (Cal. 
Sup.)  804. 

In  an  action  on  a  mutual  benefit  certificate, 
a  finding  that  the  deceased  member  had  not 
had  a  certain  disease  within  the  meaning  of 
the  application  held  warranted. — ^Lyon  v. 
United  Moderns  (Cal.  Sup.)  801. 

•A  by-law  of  a  fraternal  insurance  society 
held  not  to  apply  to  a  member  who  before  the 
enactment  of  such  by-law  had  become  an 
intemperate,  and  continued  so  thereafter. — 
T^or  T.  Modem  Woodmen  of  America  (Kan.) 

In  an  action  on  a  benefit  certificate  held  a 
fatal  variance  between  the  answer  and  proof. — 

*  PolMt  u&otatwL  ■••  ^Uabu. 


V.  Modern  Woodmen  of  Americn  (Kul) 

INTEREST. 

Taxation  to  pay  interest  on  braided  taidd>tedncs8. 
see  "Taxatira,"  }  1. 

On  parHeular  datws  of  UobUf Ue». 

Fnnds  of  decedent's  estate^  see  "Ezecaton  and 

Administrators,"  I  ^ 
Shares  in  corporation,  see  'HJorporatloiM.''  i  1. 

Penmterv  interett  In  parHeular  miliileote. 

Corporate  stock,  see  "Corporations,"  I  1. 
Disqualification  as  witness,  see  "Witn 


Insurable  interest,  see  "Insurance,"  I  2. 

INTERIOR  DEPARTMENT. 

See  Tnblic  lands,"  «|  2,  S. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error.*'  |  8l 

INTERROGATORIES. 

To  Jury,  mo  "Trial."  }  6. 

INTESTACY. 

See  "Descent  and  Distribntlon." 

INTOXICATING  LIQUORS. 

Harmless  error  in  action  for  violation  of  ordi- 
nance regulating,  see  "Appeal  and  Error,** 
I  22. 

Subjects  and  title  of  statutes  relating  to,  see 

"Statutes,"  f  8. 
WaivOT  of  obfectiona  to  pleading  in  action  for 
unlawful  aale  of,  see  "Pleading?'  }  9. 

g  1.   Idoeasas  and  teXM. 

*Where  an  applicant  files  petition  for  license 
to  sell  liquors,  and  the  bmurd  after  hearing 
grants  it,  and  the  remonstrants  appeal  to  the 
district  court,  mandamus  will  lie  to  compel  tiie 
board  to  reconvene  and  revoke  a  license  issued 
pending  appeal. — PalHdy  v.  Beatty  (Okl.)  428. 

•Where  the  right  to  transfer  a  liquor  license 
ia  recognised  by  statute,  such  license  is  a 
property  right  subject  to  barter  and  sale. — 
Deggender  v.  Seattle  Brewing  &  Malting  Co. 
(Wash.)  898. 

I  2.  Offenses. 

Id  an  action  under  Mills'  Ann.  St.  {  4433,  for 
the  violation  of  an  ordinance  regulating  the 
sale  of  intoxicating  liquors,  facts  held  to  justify 
the  court  in  directing  a  verdict  for  plaintiff. — 
Grelgbton  v.  People  (Colo.)  lOOT. 

I  3.    Orlmlaal  pToseemttoBS. 

Under  a  city  ordinance  prohibiting  sale  of 
"spirituous,  malt,  or  vinous"  liquors,  an  infomut- 
tion  charging  a  sale  of  spirituous  and  malt  liq- 
uora,  or  spirituous  or  malt  liquors,  was  insuffi- 
cient, under  Code  Cr.  Proc.  If  1306^  1308.— 
Wong  Sing  v.  City  of  Ii^ependmce  (Or.;  387. 

*An  information  failing  to  allege  that  the  sale 
of  liquor  was  of  quantity  less  than  one  gallon 
held  insuflScienL  under  Code  Or.  Proc  H  IfiuO, 
1308.— Wong  Sing  v.  City  of  Independence  (Or  J 
387. 

INTOXICATION. 

tmpeachmmt  of  witness  by  showing  prior  ar- 
rest for  dranlcenness,  see  **WitneBsea^''  |  & 
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IRON  SAFE  CLAUSE. 

Sett  "Xnmiance,"  i  8. 

IRRIGATION. 

See  "Waters  and  Water  Ooarw's,''  f  ^ 

ISLANDS. 

See  *'NaTlcia>le  Wtttna,"  1 1. 

ISSUES. 

In  ciTfl  actloin,  we  "Banlty,"  I  2;  "Pleading," 
18. 

Presented  for  review  on  a]K>eal,  see  "Appeal 

and  Error,"  {  Q. 
Trial  by  jury  of  ismes  in  eqnltTf  Me  "Bquity." 

i  3. 

JAILS. 

Erection  by  cotmty,  see  "OoonUes,"  |  1. 

JOINDER. 

Of  cansea  of  action,  see  "Action,"  I  2. 

JOINT  TENANCY. 

See  "Tenancy  in  Oommon." 
Right  of  Jobit  tenant  to  select  liomestead,  see 
'jHomestead,"  |  1. 

JUDGES. 

See  "Jnstlcei  of  the  Peace." 
Remarks  In  criminal  pro«ecnti<ns,  see  "Crim- 
inal Law,"  H  6,  6. 

I  1.   XUchta.  powers,  duties,  und  llabil- 
iUes. 

*Re7.  St.  1898,  J  8290,  anthorising  a  Jndge 
M>  sign  a  bill  of  exceptions  after  bis  term,  held 
not  in  violation  of  Const,  art.  8.  |  64 — Larkin  v. 
Saltair  Beach  Go.  (Dtab)  686. 

JUDGMENT. 

Otmstnietlini  of  judgment  as  to  Interest,  -  see 

"Jadgment**  I  7. 
Decisitms  of  courts  in  general,  see  "Oonrts," 

H  1.  4. 

Judgment  on  suatalnment  of  demorrer,  see 

"Pleading,"  I  5. 
Necessitr  of  pleading  former  adjadication,  see 

"Pleading,"  «  4. 
On  pleading,  see  "Pleading,"  SS  7.  8. 
Review,  see  "Appeal  and  E!rror";  "Review." 
Sales  under  judgment,  see  "Judicial  Sales." 
n^ansfer  of  cause  for  failure  of  judges  to  agree 

on  judgment  in  habeas  corpus  procMdlngs, 

see  ^'Habeas  Corpus,"  S  1. 

I«  eoNofu  iff  or  against  partieutar  cIaMe«  of 

partiet. 
See  ''Corporations,*'  |  6. 

Foreign  corporations,  see  "Corporations,"  }  6. 
Husband  or  wife,  see  "Divorce,"  ii  S,  4. 
StocUiolders.  see  "Corporations,"  {  2. 
Water  companies,  see  "Waters  and  Water 
Conrsee."  M. 

fn  particular  dott  acttone  or  prooeedtngs. 

See  "Attachment,"  S  2;  "Bankruptcy,"  S  1: 
"Divorce,"  8,  4;  "Specific  Performance," 
S3. 

ForectosurSi  see  "Mortgutes,"  |  6. 
Foreclosure  of  mechanic's  lien,  see  "Mechanics' 
Uens."  i  8. 


On  appeal  or  vrit  of  eiror,  see  "Appeal  and 

Error."  t  26. 

Probate  proceedings  see  "Willa,"  S  2. 

To  compel  satisfaction  of  mortgage,  see  "Mort- 
gages," S  4. 

To  enforce  stockholder's  liability,  see  "Corpora- 
tions," {  2. 

In  eiimlnal  proaecntlont. 
See  "Criminal  Law,"  |  & 

I  1.   Ob  oonseat,  effev,  or  sdndssloB. 

A  judgment  against  a  corporation  on  a  stipn- 
lation  between  plaintiff  and  an  attorney,  repre- 
senting the  corporation,  employed  by  one  who 
had  no  authority  to  employ  an  attorney,  was 
void.— Tabor  v.  Bank  of  Leadville  (Colo.)  1060. 

I  S.   By  dofavlt. 

Under  Code  Civ.  Proc.  SS  4S2,  472.  default 
Judgment  entered  10  days  after  delivery  of 
copy  of  amended  complaint  ta  defendant,  but 
less  tiian  10  days  after  filing  of  the  same,  AcW 
premature. — Billings  v.  Palmer  (CaL  App.) 
1077. 

A  record  held  prima  facie  to  show  that  the 
court  had  jurisdiction  to  enter  judgment. — Ever- 
ett V.  Wilson  (Colo.)  211. 

'Affidavits  on  motion  to  set  aside  a  default 
Judgment,  under  Rev.  St  1887,  I  4220.  must 
show  that  the  default  occurred  through  mistake, 
surprise,  or  excusable  neglect,  and  that  defend- 
ant has  a  meritorious  defense. — D.  Holsman  & 
Co.  T.  Henneberry  (Idaho)  497. 

Where  an  affidavit  to  set  aside  a  default  judg- 
ment did  not  set  forth  the  substance  of  defend- 
ant's defense,  it  was  error  to  set  the  judg- 
ment aside.— D.  Holsman  &  Go.  v:  Hoineberry 
adabo)  497. 

Where  a  defendant  waives  service  of  summons, 
and  has  opportunity  to  defend,  but  neglects  to 
appear,  such  negligence  Is  no  ground  for  setting 
aside  the  judgment  under  Wilson's  Rev.  &  Ann. 
St.  tBCa.  f  4760.— WllUamaon  t.  WiUIamson 
(OkL)  718. 

tTnder  2  Balllnger's  Ann.  Codes  &  Bt  M  4953, 
4957,  5091,  the  suatatning  of  a  motion  for  de- 
fault held  an  abuse  of  discreUon. — Douglas  v. 
Badger  State  Mine  (Wash.)  178;  Same  v.  La 
Rica  Consolidated  (Wash.)  182. 

I  3.    On  trial  of  Issmes. 

In  an  action  for  architect's  services,  plaintiff 
held  not  entitled  to  judgment  for  a  certain  per- 
centage of  the  cost  of  the  building  actually 
erected,  less  his  earnings  and  estimated  expen- 
ses.—Fitzhugh  V.  Mason  (Cel.  App.)  282. 

*It  is  the  case  made  by  the  pleadings  and.the 
evidence,  and  not  the  prayer  of  the  niender, 
which  measures  the  relief  granted  plaintiff.— 
Hardy  t.  Ladow  (Kan.)  401. 

*In  an  acHon  to  recover  spedfic  deposits  In 
a  bank,  plaintiff  heJd  not  entitled  to  recov^ 
judgment  for  sum  due  him  on  other  deposits. — 
Boothe  V.  Farmers'  &  Traders'  Nat  Bank  (Or.) 
785. 

Under  Ballinger's  Ann.  Codes  &  St  H  5063, 
6521,  it  is  oroper  practice  for  the  trial  court 
to  enter  Judgment,  notwithstanding  the  verdict 
for  either  party,  where  the  undisputed  evi- 
dence entitles  such  party  to  judgment. — ^Roe 
V.  Standard  Furniture  Co.  (Wash.)  1100. 


S  4. 


•ad  re- 


Amendment,  oorreetloM. 
Tlew  la  same  oonrt. 

•Correction  of  a  clerical  misprison  in  a  fore- 
closure judgment  with  reference  to  the  name  of 
a  party  defendant  held  not  to  make  it  a  new 
and  different  decree. — Fay  v.  Stubenranch  (OaL 
App.)  82. 


*  PelMt  MMtated.  syll«taa* 
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I  5.   Openflnc  or  Taeatlne. 

Under  Code  Civ.  Proc.  {  9^,  as  amended  in 
3897,  SS  47S.  039.  1049,  held  that  an  order 
might  be  made  permitting  a  defendant  not 
•erred  to  answer,  though  the  moUon  was  made 
more  than  six  months  after  judgment. — Fox  t. 
TowQsend  (Cal.  App.)  272. 

i  6.   Collateral  atteek. 

Where  a  Jadgmoit  recited  that  proof  had 
been  made  showing  proper  aerrice  on  defend- 
ants, it  will  be  presumed  on  collateral  attack 
that  a  separate  copy  of  the  complaint  and  sum- 
mons was  delivered  to  each  of  the  defendants, 
though  the  affidavit  of  service  did  not  eo  state. 
— Countr  Bank  of  Ban  Lnls  Obispo  t.  Jack 
<CaL  Snp.)  70B. 

Where  a  judgment  recited  that  defendants 
had  been  daly  and  regularly  anmmoned,  it 
would  be  presumed  on  collateral  attack  that 

Sroof  showiDg  a  valid  service  had  been  intro- 
Qced  independent  of  an  alleged  detective  af- 
fidavit of  service. — Ooun^  Bank  oi  Ban  Luis 
OblmM  T.  Jack  (Cal.  BopJ  700. 

Mechanic's  lien  jadgments  held  not  subject  to 
collateral  attack  in  a  suit  on  a  building  con- 
tractor's bond.— Gritman  v.  United  SUtea  Fi- 
delity &  Guaranty  Co.  (Wash.)  6. 

f  T.   Oonstrnatioa    mad    operation  In 
ceneral. 

A  Judgment  for  a  sum  of  money,  "with  in- 
terest thereon,"  held  to  allow  legal  interest 
from  the  date  of  the  rendition  of  the  judgment 
—Mixer  v.  Mixer  (Cal.  App.)  278. 

I  S.    Karnr  and  bav  of  oawsM  of  aottoai 
and  defenses. 

Where,  in  an  action  before  a  justice  after 
verdict  for  plaintiff,  the  justice  permits  bim  to 
dismiss  without  prejudice,  and  no  appeal  is 
taken,  such  proceeding  is  no  bar  to  a  similar 
fcture  action  by  plaintiff.— Bilyeu  v.  Pilcher 
<OkI.)  646. 

Any  person  holding  municipal  improvement 
warrants  Mi  entitled  to  plead  an^  former  ad- 
judication holding  assessments  made  to  pay  for 
the  work  on  account  of  which  warrants  were 
issued  Invalid. — Waldron  v.  City  of  Snohomish 
(Wash.)  1106. 

i  9.    ConelnslnnesB  of  adjndloation. 

*Where  in  an  action  for  divorce  defendant 

{ileaded  a  judgment  of  a  court  of  anotha  state 
n  bar,  her  right  to  rely  on  the  same  as  an  es- 
toppel was  not  waived  by  her  failure  to  object  to 
plaintifTs  proof  on  the  merits  of  bis  case  by 
croas-examinini;  plaintiff'B  witnesses,  and  herself 
introducing  evidence  to  di^rove  the  ground 
alleged  for  diTorce.~Harding  v.  Harding  (Cal. 
Sop.)  434. 

110.  Uen. 

*Where  a  judgment  debtor  conveys  his  land 
in  separate  tracts  and  to  different  persons,  the 
creditor  must  satisfy  his  Jodgment  by  selling 
thb  land  in  the  Inverse  oraer  of  alienation. — 
OUver  T.  Wright  (Or.)  870. 

111.  Foreiscn  Jndarmants. 

Under  Code  Oiv.  Proc.  19  1915,  1916,  held 
that  the  judgment  of  another  state  might  be  col- 
laterally attacked  on  the  ground  that  the  court 
was  without  jurisdiction;  such  procedure  not 
being  violative  of  state  comity  or  Const.  U.  S. 
art  4, 1 1.— In  re  Culp  (Cal.  App.)  89. 

1 12.  Fleadlnc  nnd  orldenoa   of  inds- 

ment  as  estoppel  or  defense. 

*An  allegation  in  proceedings  to  compel  a 
reassessment  to  pay  municipal  improvement 
warrants,  alleging  that  the  original  ordinance 
and  the  proceedings  therein  had  been  adjudged 
void,  held  not  objectlonnblc  for  failure  to  state 
that  such  adjudteation  had  been  "duly  or  regu- 


larly given  or  made." — Waldron  V.  CLtf  of 

SncAomish  (Wash.)  1106. 

An  auction  In  proceeding  to  compel  a  re- 
assessment to  pay  for  municipal  improvemeaits, 
that  the  orl^al  ordinance  had  been,  adjudced 
void,  was  not  obJsetloQable  for  failure  to  al- 
lege that  it  was  actoally  void. — ^Waldron  w. 
City  of  Snohomish  (Wasig  110& 

JUDICIAL  NOTICE. 

In  civil  actions,  see  "Bvidoice."  |  1. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  "Executors  and  Ad- 

mmistrators,"  {  7. 
Of   property   of  Infant,   see  "Guardian  and 

Ward,*^J  1. 

The  Legislature  may  validate  retrospectively 
jndieial  or  execution  sales. — ^Fuller  v.  Hager 
(Or.)  782. 

JURISDICTION. 

Amount  In  controversy,  see  "Appeal  and  Ekror," 
I  3. 

Collateral  attack  on  judgment  for  want  of.  see 

"Judgment,"  SS  6,  11. 
Effect  of  appearance.  See  "Appearance." 
Process  to  orlng  party  wluun  jurisdiction  of 

court,  see  "Process,"  t  1. 

JurMiaUon  of  particular  aeUout,  proeetding»t 
or  ssb/eote. 

See  "Habeas  Oorpns,"  |  1;  **Mandamiia^'*  |  3; 

"Prohibition,"  f  1. 
Custody  of  child,  see  "Divorce."  |  5. 
Foreclosure,  see  "Mortgagee,"  {  6. 
Probate  proceedings,  see  "Wills,"  |  2. 
To  award  default  judgment  see  "Judgment,** 

8  2. 

Special  JxtTigdlctton*. 

See  "Bankruptcy,"  |  1;  "Equity,"  {  1. 
A^tMllata  juilsdictimi,  see  "Appeal  and  Etrror,** 

Justices*  courts  in  dvU  cases,  see  "Justices  of 

the  Peace,"  S  1. 
Particular  courts,  see  "Courts." 


new 
Trial," 


JURY. 

Dtsqnalification  or  misconduct  gronnd  for  i 
trial,  see  "Criminal  I^w,"  S  7 ;  "New  Tri 
S8  2,  a 

Instructions  in  civil  actions,  see  "Trial,"  S  5. 
Instructions    in    criminal    prosecutions,  see 

"Criminal  Law,"  |  6. 
Questions  for  jury  in  civil  actions,  see  "Trial," 

S  4. 

Questions  for  jury  in  criminal  proaeeutions,  see 

"Criminal  Law.'*  |  5. 
Taking  case  or  queatlra  frcnn  Joa  at  trial,  sea 

"Trial,"  {4. 
Trial  by  jury  of  laaues  in  SQulty,  see  "Bqofty." 

8  3. 

Verdict  in  civil  actions,  see  "Trial,"  |  6L 
Verdict  in  criminal  prosecutions,  see  "Oriminal 

Law,"  §  5. 

6  1.   BlKht  to  trial  by  Jary. 

*In  an  action  in  equity,  neither  party  Is  en- 
titled  to  a  trial  by  jury  as  a  matter  of  right 
—Meek  v.  De  Latour  (Cal.  App.)  30a 

*Though  one  ia  entitled  to  have  the  guestioo 
of  damages  in  an  equitable  action  tried  by  a 
jury,  it  is  not  error  to  refuse  a  general  demand 
for  a  jury. — ^Meek  v,  De  Latour  (CaL  App.) 

300. 


*  Polmt  annotated.   See  syllahas. 
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•Under  Code  Clr.  Proc  H  2928,  2924.  284a 
in  order  to  tfititle  an  objector  to  a  sale  of  land 
to  par  decedent's  debts  to  a  }urj  trial,  it  is 
necessarr  that  iBsnea  be  made  up  and  that  a 
written  donand  be  made  three  di^  before  tbe 
day  of  Iwaring.— In  re  Tnohy's  Ifatata-  (Sfwt) 
486;  Bhleldfl  t.  Fanwelyn.  Id. 

JUSTICES  OF  THE  PEACE 

r  1.    OItU  JnrisdlotloB  ud  awthorltr. 

Under  OhmC.  art.  8,  j  21,  and  Code  Civ.  Proc. 
I  60,  a  joitlce  held  to  Dave  had  no  Jnriidictlon 
of  an  action  for  deceit — State  t.  Taylor  (Uont) 
484. 

i  2.    Prooedura  In  otTll  easea. 

Statement  of  when  a  case  ma),  under  Code 
Civ.  Proc.  i  I486,  be  certified  by  a  Justice  to 
the  district  court — State  v.  District  Court  of 
Fifth  Judicial  Dlst  for  Madison  County  (Ifont) 
B97. 

*A  complaint  filed  in  a  Justice  court  stating 
a  cauoe  of  action  in  ejectment  held  to  give  ^e 
Justice  jurisdiction  for  no  purpose,  not  even  to 
transfer  It  to  the  district  court. — State  v.  Dis- 
trict Court  of  Fifth  Judicial  Dist  for  Madison 
County  (Mont)  687. 

S  3.  Berlew  of  prooaadSscs. 

Code  Civ.  Proc.  8  9T8,  as  amended  in  1880. 
relative  to  appeals  from  Justices'  courts.  Aela 
not  to  repeal  section  926,  relatinf  to  the  same 
subject,  and  enacted  in  1878,  even  tbouffh  tbe 
provisions  of  the  two  sections  were  regarded  as 
inconsistent — Swen  v.  Monroe  (CaL  Sup.)  1074. 

*Code  Civ.  Proc.  {  978,  relative  to  undertak- 
ings on  appeal  from  a  Justice's  judgment,  held 
not  In  conflict  with  section  9^,  authorizing 
a  dc^Kwlt  in  Men  of  an  nndertaking  in  anch 
proceedings^ — Swen  v.  Monroe  (CaL  ^p.)  1074. 

•Under  Code  Civ.  Proc  SI  920.  978,  authoriz- 
ing a  deimsit  of  $100  in  lieu  of  bond  ou  appeal 
from  a  justice's  judgment  a  deposit  of  less 
than  4100  is  ineffectual,  though  the  Judgmmt 
and  costs  do  not  exceed  the  sum  deposited^ 
Swan  T.  Monroe  (Oal.  Sup.)  1074. 

KINDERGARTENS. 

Spedal  or  local  laws  relating  to,  see  "Statutaa," 

LABORERS. 

Constitatlonall^  of  ordinance  fixing  rate  of 
wages  of,  see  "Municipal  Corporations,"  i  4. 

LACHES. 

See  "Equity,"  {  2. 

Barring  defense  to  action  to  quiet  title  to 

mining  claim,  see  "STinea  and  Minerals."  9  7. 
Bar  to  mandamus,  see  "Mandamus,"  f  3. 
In  proceedings  for  probate,  see  "Wills,"  {  2. 

LANDLORD  AND  TENANT. 

Abatement  of  nuisance  by  tenant  see  "Nui- 
sance," S  1. 

Injuries  to  tenant  by  negligent  remodellna  of 

building,  see  "Negligence."  S  1. 
Ziease  of  homestead,  see  "Homestead,"  {  1, 
Lease  of  public  lands,  see  "Public  Lands,"  <  2. 
Mining  leases,  see  "Minee  aud  Minerals,"  {  7. 
Operation  and  effect  of  statute  of  frauds  on 

leases,  see  "Frauds,  Statute  of,"  {  6. 
Reformation  of  leases,  see  "Rtformation  of  In- 

stnUMnts,"  I  1. 


I  1.   TaHaseles  from  yaar  4a  yatf  awl 

month  to  month. 

Under  Ballinger'8  Ana.  Codes  ft  St  H  4568, 
4669,  a  lease  held  terminable  at  the  end  o' 
^he  first  year  by  proper  statutory  notice. — Dcv- 
man  v.  Plowman  (Wash.)  S22. 

I  2.    Premises,  and  enjoyment  and  ase 
thereof. 

The  bringins  of  an  action  by  a  lessor  against 
the  lessee  to  have  a  lease  declared  void  held 
no  ground  for  invoking  the  equi^r  powers  of 
tbe  court  to  extend  the  lease  after  its  term 
has  expired. — Lanyon  Zinc  Go.  T.  Bnrtlss 
(Earn)  089. 

A  landlord  who  undertakes  the  remodeling 
of  a  leased  building  must  accomplish  it  in  maeh 
a  manner  as  not  to  damage  his  tenant's  goods,' 
or  interfere  with  his  enjoyment  of  the  tenancy. 
—Bancroft  v.  Godwin  (Wash.)  189. 

S  8*  Be-anLrj  and  raaorery  of  posses- 
sion br  landlord. 

In  an  action  for  unlawful  detainer,  the  judg- 
ment finding  that  defendant  at  tbe  commence- 
ment of  the  action  was  entitled  to  possession, 
and  directing  that  plaintiff  take  nothing  and  de- 
fendant recover  his  costs  and  disbnzsaneBtsi, 
Md  pn^er.— Teater  t.  King  (Wash.)  & 

LAND  OFRCE. 

Bee  "Pnbllc  Lands,"  Sl  2,  8. 

LANDS. 

See  **Pnblic  Lands." 

LARCENY. 

See  "Bmbeazlement" 

Dvidence  of  acts  and  declarations  of  cans^ra- 

tors,  see  **CrlminaI  Law,"  f  4. 
Harmless  error,  see  "Criminal  Law,"  |  18. 
InstmctlonB,  see  *^rIminBl  Law,"  }  6. 

f  I.   Prosaontlan  and  pnnishment. 

In  a  prosecution  for  larceny,  evidence  of  a 
conversation  between  prosecutor  and  one  of 
tbe  co-conspirators,  after  tbe  offense,  held  not 
objectionable,  as  against  another,  for  irrelevant^ 
or  ifflmateriality. — State  v.  Wells  (Mont)  476. 

Sividence  heU  sufficioit  to  establish  a  larceny 
and  to  present  a  question  for  the  jury  whetha 
or  not  defendant  was  connected  with  it  as  an 
aider  or  abetter.— State  v.  Wells  (Mont)  470. 

LASCIVIOUS  COHABITATION  OR 
CONDUCT. 

See  "lewdness." 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Error," 
fii  24.  25. 

LEASES. 

See  "Landlord  and  Taiant" 

LEGACIES. 

See  "Wills." 

LEGISLATIVE  POWER. 

See  "Constitutional  Law,"  |  2. 
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LETTERS  PATENT. 

For  pnblie  lands,  we  "Mln«  and  MIiMvab," 
I  6. 

LEVY. 

Of  attadunent.  M*  "Attachment,"  |  1. 
Of  tazai.  He  **Cantlon,"  |  4. 

LEWDNESS. 

'Secret  adultery  between  persoiu,  each  of 
whom  waa  married  to  another,  held  insufficient 
to  constitute  a  living  tosethw  in  a  state  of  open 
and  notorioos  cohabitation  and  adultery  in  vio- 
lation of  St  1871-72.  p.  381.  c  276,  i  2.— Peo- 
ple T.  Salmon  (OaL  Snp.)  4a. 

LIBEL  AND  SUNDER. 

I  1.   Word*   and   aeta   aetloBable,  mad 
UabiUtr  therefor. 

*A  publication  concemiuf  plaintiff  held  not 
libelona  per  se,  and  that  he  was  therefore  not 
entitled  to  recover  In  the  absrace  of  proof  ot 
malice  and  actual  damage. — Nichols  v.  Daily 
Reporter  Co.  (Utah)  673. 

i  8.   PrlTlleced    eommnnfeations,  and 
malloe  tltereln. 

'Under  Civ.  Code,  S  47,  defining  privileged 
communications,  a  district  attorney  conducting 
a  criminal  case  in  a  jtutice's  court  is  not  privi- 
leged to  charge  opposing  counsel  with  perjury 
and  subornation  of  perjury. — Carpenter  t.  Ash- 
ley (Cal.  Sup.)  444. 

A  eommontcatikai  betweOD  ofBcers  of  a  cor- 
poration eonceming  the  conduct  ot  its  servant 
held  privil^ed.— Denver  Public  Warehouse  Co. 
T.  Holloway  (Oolo.)  131. 

The  privilege  connected  vritb  a  communication 
between  officers  of  a  corporation  held  not  lost 
by  its  discloenre  to  a  servant  thereof. — Denver 
Pablic  WarehouH  Oil  t.  HoUoway  (Colo.}  131. 

i  8.  Aetloaa. 

•Where  the  circumstances  under  which  al- 
leged slanderous  words  were  spoken  are  undis- 
puted, the  question  of  privilege  is  one  for  the 
court. — Carpenter  v.  Ashley  (CaL  Sup.)  444. 

In  an  action  for  slander,  newspaper  articles 
with  which  defendant  had  no  connection,  but 
which  purported  to  narrate  what  he  said,  were 
not  admissible  in  eridenoe  against  him. — Oar- 
penter  v.  Ashler  (Cal.  Sup.)  444. 

'Plaintiff  In  an  action  for  libel  based  on  a 
privileged  commuaication  held  to  have  the  bur- 
den of  proving  actual  malice. — Denver  Public 
Warehouse  Co.  v.  Holloway  (Colo.)  13L 

'Whether  the  occasion  of  a  c<Hnmauicatlon 
Is  such  as  to  make  ft  privileged  htid  a  question 
for  the  court — Denver  Public  Wardionse  Go. 
T.  HoUoway  (Colo.)  131. 

LICENSES. 

For  sale  of  Intoxicating  liquors,  see  "Intoxica- 
ting Liquors,"  f  1. 
FraudnlPQt  conveyance  of  liaoor  license,  see 

"Fraudulent  Conveyances,"  S  1. 

Injuries  to  liceoseee,  see  "Railroads,"  fi  3. 

License  tax  on  peddlers  aa  impairment  of  privi- 
leges of  citizens  of  several  states,  see  "Con- 
stitutional Law,"  8  3. 

On  peddlers,  see  "Hawkers  and  Peddlers." 

I  1.  Ib  respect  of  real  proporty. 

'A  parol  license  to  construct  an  irrigation 
ditch  over  plaintifPs  land  held  irrevocable  after 
defendant  had  expended  a  large  sum  of  money 


In  constructing  the  ditch  under  the 
Stontt  T.  Zucker  (Cal.  Sop.)  808. 

LIENS. 

Blnforeemeot  against  owner  of  mining  property, 
see  "Mhiea  and  Minerals,"  S  & 

Lima  acQufred  by  particular  remedies  or  pro- 

Sae  "Attachment."  I  2;  "Judgmat."  |  UL 
ParUaular  alana  of  Uena. 

See  *VechanlC8'  Liens." 

Agricultural  liens,  see  "Agriculture.*' 

Mortgage,  see  "Chattel  Mortgages,"  ]  8. 

On  bomestea^  aee  "Homestead,^'  8  1. 

On  land  acrid  for  anessments  for  public  Improre- 
menta;  eee  "Municipal  Corporations,"  |  7. 

On  property  in  hands  of  receiver,  see  "Re- 
ceivers," I  2. 

Receivers'  certificates,  see  "Receivers,"  1 1. 

Tendw*a  lien  on  goodB  atdd,  see  "Salee,"  |  ^ 


LIFE  ESTATES. 


See  "Dower." 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

PctrMouIar  ocHofu  or  prooenHnga. 

Criminal  prosecutions,  see  "Criminal  Law,"  f  2. 
For  unlawful  detainer  of  homeafcead  entiT,  aee 

"Public  Lands,"  j  3. 
On  bonds  for  materials,  see  "Mechanics'  Liens," 
I  2. 

On  claim  agalnat  decedent's  estate,  see  "Elxeco- 

tors  and  Administrators,"  |  6. 
On  insurance  policy,  see  ''Insurance,"  |  12. 
Probate  proceedings,  see  "Wills,"  f  2. 
Proceedings  for  sale  of  property  belonging  to 

decedenrs  estate  aee  "Executors  and  Admin- 

istratora,"  i  7. 
To  confirm  or  try  tax  titles,  see  "Taxation,**  f  7. 
To  oust  officer,  see  "Officers,"  f  2. 

I   1.    Btatntaa  of  limitation. 

Under  Code  Civ.  Proc.  {  338,  where  probate 
proceedii^  were  had  aa  plaintiff's  estate  on  the 
supposition  tliat  he  was  dead,  his  action  against 
the  administrator,  commenced  three  years  after 
he  learned  of  the  facts,  was  hatred. — ^Fay  v. 
Ooeta  (Cal.  App.)  275. 

The  right  of  the  owna  of  a  lot  abutting  ca  a 

street  to  maintain  an  action  to  abate  an  ob- 
struction in  the  street  opposite  his  lot  held, 
under  Glv.  Oode,  |  8490.  not  -anbjeet  to  Code 
Civ.  Proc  {  818,  relative  to  actiona  for  the 
recovery  of  real  eatate. — McLean  v.  Uewellyn 
Iron  Works  (Oal.  App.)  1082. 

Under  Code  Civ.  Proc  (  387,  the  executor's 
right  of  action  to  recover  of  the  sureties  of  a 
deceased  coexecutor  assets  lost  by  the  coex- 
ecutor  is  barred  four  yeara  after  the  death  of 
the  coezecntor. — Hewlett  t.  Beede  (CaL  App.) 
1086. 

The  five-year  limitation  statute  (Mills'  Ann. 
St.  8S  2923,  2924)  held  repealed  by  the  seven- 
year  provision  contained  In  Laws  1893,  p.  32T, 
c  118.— BaUard  v.  Golob  (Colo.)  376. 

Mills*  Ann.  St.  |  2911,  requiring  bills  for  r^ 
lief  on  the  ground  of  fraud  to  be  filed  la  thrve 
years  after  discovery  of  the  t^eud,  held  inap- 
plicable to  suits  involving  a  tru8t.~BaIIard 

V.  Golob  (Colo.)  376. 

'An  offer  of  reward  by  publication  for  dis- 
covery of  parties  concerned  in  a  certain  mnrder 
becomes  a  valid  ctmtract  by  peifon&ance  on  the 
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dlecoyery  reqnlred,  bat  does  not  beccone  a  con- 
tract in  writing,  within  Comp.  Laws  1887,  f 
2915,  on  which  actions  may  be  bronght  within 
six  yeara.— Oinnlngham      Eiake  (N.  M.)789. 

A  oanse  of  action  to  recover  money  deposit- 
ed with  defendant  held  not  within  tin  exclu- 
sive jurisdiction  of  equity,  and  hence  was  subject 
to  limitations,  whether  the  action  was  brought 
in  equity  or  at  law. — Francis  Gisbom  (Utah) 
671. 

*Under  2  Ballinger'a  Ann.  Codes  &  St  S  4797. 
a  soit  fOr  partition  Md  barred  by  limltanons. — 
Hyde  v.  Britton  (Wash.)  SOT. 

•Right  to  contribatlon  between  co-snretles  on 
note  neld  an  implied  liability  arising  out  of 
written  agreemeo^  within'  Ballinger'a  Ann. 
Codes  ft  SL  I  478&_BUbd.  2,  relating  to  Umita* 
tlons.— OaldweU  v.  Horlay  (Waah J  S18. 

I  S.   Oompntattoat  of  povlod  of  Umita- 

tioxu 

Under  Code  Civ.  Proc.  S  M4,  the  running  of 
the  statute  of  limitations  m  favor  of  a  debtor  Is 
not  interrupted  by  making  him  a  garnlabee. — 
Olyne  v.  Bastoo,  Eldridge  &  Co.  (Cal.  Sup.)  36. 

Under  Code  Civ.  Proc.  S  856,  the  commence- 
ment of  a  suit  and  the  bringing  an  action 
within  a  year  from  tlie  annalling  of  the  decree 
therein  on  a  writ  of  review  does  not  prevent 
the  bar  of  limitations. — ^Fay  v.  Costa  (Col. 
App.)  275. 

Under  Mills*  Ann.  St  I  2912,  an  action  for 
breach  of  an  express  trust  does  not  accrue  until 
repudiation  by  the  trustee  and  knowledge  of 
such  repadiation  by  the  cMtoi  que  trust — Bal- 
lard V.  Golob  (Colo.)  876. 

An  action  to  have  a  deed  declared  a  mor' 
and  to  redeem  held  barred  by  Bev.  8t 
H  4036,  4037.— Fountain  r.  Lewiaton  Nat 
Bank  (Idaho)  005. 

An  action  of  eje<Ament  Ytf  a  tax  deed  bolder 
out  of  poesesslon  held  not  barred  by  the  two 
years'  limitation  while  the  land  is  vacant  and 
unoccupied,  nor  while  in  possession  of  tenants 
of  a  nonresident  owner,— -Gibson  v.  Hincbman 
(Kan.)  981. 

An  allegation  in  an  action  to  recover  on  a 
reward,  that  plaintiffs  m  a  certain  date  discov- 
ered the  mnroerers,  lixed  the  time  at  wlilch  the 
cause  of  action  accmed. — Cunnii^tluun  T.  Flske 
(N.  M.)  789. 

•Replevin  brought  In  1905  to  recover  a  horse 
which  had  been  in  open  undisputed  posfiesslon  of 
defendant  and  his  vendor  since  1896  held  barred 
by  limitations. — Leavitt  v.  Shook  (Or.)  891. 

i  8*    Aokaowledsnut,     new  pvomlae, 
wd  part  vaymeiit. 

Under  Rev.  St  1898.  S  2900,  where  plaintirs 
right  to  sue  had  been  barred  by  Code  Civ.  Proc. 
c.  3  (2  Comp.  Laws  1888,  p.  224,  tit  2),  for 
more  than  12  years  prior  to  the  adoption  of 
section  2896,  Rev.  St  ISOS,  a  subsequent  pay- 
ment on  the  debt  did  not  revive  plaintiff's  nght 
to  sue. — Francis  v.  Gisbom  (Utah)  571. 

I  4.   Pleading^  evideaeo,  trial,  and  re- 
view. 

•The  statute  of  limitations  is  a  provision  of 
law  which  must  be  specifically  pleaded. — Towle 
V.  Sweeney  (Cal.  App.)  74. 

•Where  limitations  are  pleaded  as  m  defense, 
the  court  must  determine  the  Issue  from  the 
facts,  whether  presented  an  agreed  state- 
ment or  «Tfdence[.^-Towle  v.  Sweeney  (OaL 
App.)  74. 

A  finding  that  plaintiff's  rii^t  of  action  was 
barred  by  limitatlonB  does  not  cease  to  be  a  con- 
clnsion  of  law  because  found  among  the  find- 


ings of  fiu!t~^«wle  T.  Sweeney  (GaL  App.) 
74. 

Where  a  petition  is  demurred  to  on  the 
ground  that  the  action  Is  barred  by  limitations, 
reference  need  not  be  made  to  the  particular 
section  relied  on.—- Fay  Costa  (C»u.  App.) 
275. 

A  demurrer  on  the  ground  that  the  action  Is 
barred  by  the  four-year  statute  of  limitations 
must  be  sustained,  where  the  complaint  shows 
that  the  action  did  accrue  more  than  four  years 
before  it  was  brought— Fay  T.  Costa  (GaL 
A^)  275. 

LIQUOR  SELUNQ. 

See  **IntozlcatlQg  Liquors." 

LIS  PENDENS. 

Effect  on  limitation  of  pendency  of  other  pro- 
ceedings, see  ''Limitation  of  Actions,*'  |  2. 

LITTORAL  RIGHTS. 

See  "Navigable  Waters."  {  1. 

UVE  STOCK. 

Injuries  from  operation  of  railroads,  see  "Ball- 
roads,"  S  8. 

LOAN  ASSOCIATIONS. 

See  "Building  and  Loan  Associations.'* 

LOANS. 

By  bank,  see  "Banks  and  Banking,"  i  1. 
By  building  and  loan  association,  see  "Building 
and  Loan  Associations." 

LOCAL  UWS. 

See  "Statutes."  |  2. 

LOCATION. 

Of  mining  claim,  see  "Mines  and  mnwals." 
SI  1-6. 

LOGS  AND  LOGGING. 

Logging  roads,  see  "Highways,"  I  L 

LUNATICS. 

See  "Insane  Fers<wB." 

MACHINERY. 

Liability  of  employer  for  defects,  see  "Master 

and  Servant"  S  o. 
Production  and  use  of  electricity,  see  "Elec* 

tricity." 

MAINTENANCE. 

See  "Champerty  and  Maintenance.'* 

MALICE. 

See  "Libel  and  Shinder,"  f  2. 

As  dement  of  murder,  see  "Homicide,"  S  1« 

MANDAMUS. 

Remedy  by  appeal  and  mandamus  distinguished, 
see  ^Appeal  and  Error,"  |  1. 


Pwlvt  aawttatod.  Soo  vUabw. 


Digilized  by 


Google 


1172 


8d  FAOIFIG  RBPOBTEB. 


To  correct  error  In  settlement  of  bill  of  excep- 
tlonfi.  Me  "Exceptions,  Bill  of,"  {  2. 

To  compel  rerocation  of  liquor  license,  set  "In- 
toxicating Lioaon,"  |  1. 

To  restnin  Tioiation  of  contract  of  promoters 
of  mining  corpomtion,  see  "Injunction,"  I  2. 

I  1.   IVatnro  and  cronsds  in  naeraL 

•Under  BalHnger's  Ann.  Codes  &  St  {  6756, 
mandamus  does  not  lie  to  compel  an  irrigation 
company  to  comply  wlfli  Its  contract  to  f  omish 
water  for  irrlKaaon. — State  T.  WasUnftOB  Irr. 
Co.  (Wash.)  SOS. 

I  S.    •nbjeeta  ud  purposes  of  relief. 

Mandamos  to  compel  a  countr  auditor  to 
draw  a  warrant  held  not  a  proceeding  for  relief, 
nnder  Oode  Civ.  Proc.  I  88^ in  relation  to  relief 
on  tlie  gronnd  ot  mistaxe.-^urphr  t.  Bondshn 
(Gal.  App.)  278. 

"When  proceedings  wen  had  in  1898,  nnder 
Gen.  St.  1901,  I  6356,  to  forfeit  school  land 
contracts,  and  the  purchasers  under  the  con- 
tracts tendered  to  the  county  treasurer  psyment 
of  the  principal,  with  interest,  and  delinanent 
taxes,  before  ri^te  of  third  parties  bad  inter* 
Teneo,  on  refusal  of  the  treasurer  to  accept  the 
payment,  mandamus  will  lie  to  compel  him  to 
receive  the  same  and  issue  recdpts  thnefor. — 
Tms  T.  Brandt  (Kan.)  826. 

Under  Code  Civ.  Proc  I  1961,  a  telephone 
company  cannot  have  a  mandamus  to  compel  the 
city  counsel  to  designate  the  streets  on  which 
the  company  may  erect  its  poles  for  a  local  ex- 
change.—State  T.  City  of  Bed  Lodge  (Mont.) 
042. 

'Ordinances  adopted  to  pay  municipal  im- 
provement warrants  hairing  been  held  void, 
the  bolder  of  the  warrants  held  entitled  to  com- 
pel the  city  authorities  to  adopt  a  proper  re- 
assessment ordinance  to  raise  money  to  pay 
the  warrants. — Waldron  v.  City  of  Snohomish 
(Wash.)  1106. 

i  3,    Jmrladletlon,  proveedlmss,  and  re- 
lief. 

,  A  writ  commanding  that  a  trial  judge  forth- 
with secure  the  services  of  another  judge  to 

S reside  at  a  trial,  or  show  cause  before  the 
upreme  Court,  Aeld  to  operate  aa  a  stay  of  all 
proceedings  as  against  him  until  Judgment  had 
been  rendered  by  the  Supreme  Oonrt  and  the 
remittitur  filed  tn  the  superior  court. — In  re 
Smith  (Cal.  App.)  167. 

An  order  of  a  trial  Judge  constituting  an  exer- 
cise of  jurisdiction  In  a  case  before  a  judgment 
of  the  Supreme  Court  refusiu  a  mandamus  to 
compel  him  to  call  In  another  judge  became  final 
held  a  technical  contempt. — Uk  re  Smith  (Gal. 
App.)  167. 

School  teacher's  right  to  mandamus  to  compel 
a  school  board  to  permit  her  to  teach  in  a 

rition  to  whidi  she  was  appointed,  ccoiferred 
Pol.  Code,  I  1793,  keJd  Imrred  after  three 
years  larhes,  and  by  Code  Civ.  Proc  8  338. 
subd.  1. — Harhy  v.  Board  of  Education  of 
City  and  County  of  San  Francisco  (Cal.  App.) 
1081. 

*An  affidavit  by  an  attorney  lor  applicant  for 
mandamns,  that  the  facts  stated  In  the  applica- 
tion are  wltbin  his  personal  knowledge,  states  a 
sufficient  reason  why  the  attorney  makes  It — 
Pallidy  v.  Beatty  (Oki.)  428. 

*An  application  for  a  writ  of  mandate  in  the 
Interest  of  a  private  party  is  properly  in- 
stituted in  the  name  of  the  state.— Richardson 
T.  Steiner  (Wash.)  1027. 

An  application  for  mandamus  to  compel  a  re- 
assessment to  pay  special  improvement  war- 
rants, alleging  tliat  the  ori^nn!  ordinance  was 
dniy  passed,  Md  not  to  predude  relator  from 


providing  that  the  ordinance  was  toM. — Wald- 
ron r.  City  of  Snohomish  (Wash.)  110& 

MANDATE 

See  "UandamuB." 

To  lower  oonrt  on  deelrioa  on  appeal  or  writ 
of  wna,  see  "Appeal  and  Error,"  1  25. 

MANSUUGHTER. 

Set  ««HoBilcide,"  |  2. 

MARK. 

Marking  ballots;  see  "Elections,**  |  & 

MARRIAGE. 

See  "Divorce'*;  "Hudiand  and  Wife." 

*A  marriage  or  divorce  between  Indians  after 
they  become  citizens  of  the  state  must  be  in 
compliance  with  the  laws  of  tlio  itate^ — Moore 
T,  wa-m»so  (Kao.)  400. 

MARRIED  WOMEN. 

See  "Hosband  and  Xnta." 

MARSHALING  ASSETS  AND  SECURI- 
TIES. 

Order  of  liability  on  sales  of  lands  nibjeet  to 
judgment,  see  ''Judgment,"  |  10; 

MASTER  AND  SERVANT. 

Harmless  MTor  in  action  for  injuries  to  servant, 
see  "Appeal  and  Error,"  i  ^ 

Liens  for  services  in  pradnclng  crop,  see  "Agri- 
culture.'' 

Privileged  commnnicationa  as  to  conduct  of 
servant,  see  "Libel  and  Slander,"  S  2. 

I  1.  ley*  lues  asd  aompensAtloB. 

Wages  not  rendered  under  any  contract  spec-. 
Ifying  the  amount  or  time  of  payment  Md  not 
to  have  accrued  monthly, — Mixer  T.  Mixer  (CaL 

App.)  273. 

On  a  cross-complaint  for  services  rendered, 
complainant  held  not  entitled  to  avail  himself 
ot  his  own  fraud,  and  defend  that  the  contr.ict 
was  that  defendant  should  live  with  him  as  his 
mistress,  and  was,  therefore,  illegal. — Mixer  v. 
Mixer  (Cal.  App.)  273. 

A  finding  on  a  crosp-complaint  few  aerrices 
rendered  held  to  negative  an  intent  to  find  that 
defendant  was  complainant's  paramour. — Mixer 

V.  Mixer  (Cal.  App.)  27a 

i  2.   Master's  liability  for  Injvrlea  to 
.  semat— Kature    uid   exteat  la 
ceaeral. 

Certain  negligence  of  master  held  proximate 
cause  of  injury  to  servant. — Williams  Bol- 
Lard  Lumber  Co.  (Wash.)  323. 

I  3.  Tools,  awoklaerr,  •.ppUaaeas, 

aad  plaoes  for  work. 

Ad  employer,  having  delegated  the  task  of  a»- 
sembling  materials  for  the  construction  of  mold- 
ing flasKs  to  employ^,  Acid  to  owe  no  dnty  to 
employes  to  inspect  the  flasks  before  they  were 
used. — Leishman  v.  Union  Iron  Works  (CaL 
Sup.)  30. 

*If  the  master  makes  the  selection  of  ap- 
pliances, he  is  liable  for  the  exercise  of  ordinary 
prudence  in  the  selection  and  continuance  of 
the  use,  but  not  if  be  intrusts  the  duty  of  ae- 
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lectinf  to  fellow  sttrantB  of  the  person  injured. 
— Oeldard  t.  Maraball  (Or.)  807. 

*Tbe  maintenance  of  exposed  cogwheels  at  a 

place  near  whidi  servantB  must  necessarilr 
work,  when  it  is  easy  and  practicable  to  cover 
such  wheels  at  a  slii^t  expense,  is  ne^igence 
on  the  part  of  the  nuBter.--WUQiuns  t.  Ballard 
Lumber  Oo.  (Wash.)  323. 

I  4.   —  Methods  of  work,  ndea,  and 
orders. 

A  master  owes  to  a  servant  the  doty  to  take 
reasonable  precautions  to  protect  him  from  in- 
Jury. — Schwanscbild  &  BnlEberger  Co.  t.  Weeks 
(Kan.)  406. 

In  au  acHoD  for  injuries  to  a  servant  by  the 
breaking  of  a  rope,  evidence  of  a  custom  under 
which  it  was  the  duty  of  fellow  servants  to 
make  selections  of  rope  from  a  supply  and  to 
call  attention  to  defects  therein  held  inadmis- 
sible.—Geldard  T.  Marshall  (Or.)  867. 

I  S.   —  Fellow  serrasts. 

Defendant,  having  furnished  proper  materials 
and  appliances  with  which  to  construct  molding 
flaskB,  held  not  liable  for  injuries  caused  by  the 
negligence  of  plaintiff's  fellow  servants  in  select- 
ing or  assranbllng  the  parts  of  such  flasks. — 
Leishman  v.  Union  Iron  Works  (Cal.  Snp.)  SO. 

Under  Civ.  Code,  S  1970,  a  master  held  not 
liable  to  a  servant  for  injuries  caused  by  the 
n^ligence  of  another  servant,  though  engaged 
in  different  departments  of  the  work,  or  in  dif- 
ferent grades  of  service. — Leishman  v.  Union 
Iron  Works  (Cal.  Sup.)  SO. 

*Tbe  foreman  of  a  carpenter  shop  which  was 
a  part  of  defendant's  molding  departaient  held 
a  fellow  servant  of  a  molcfer. — Leishman  v. 
Union  Iron  Works  (Cal.  Sno.)  30. 

A  student  brakeman  working  on  defendant's 
train  without  pecuniary  compensation  held  to 
be  a  fellow  servant  of  the  other  trainmen. — 
Wel»er  v.  Bontfaern  Pac  Ry.  Oo.  (Cal.  Sup.) 

In  an  action  for  injuries  to  a  servant  by  the 
fall  of  a  pipe,  the  negligence,  if  any,  by  which 
the  pipe  was  caused  to  fall,  held  that  ta  plain- 
tiff's fellow  servants,  for  which  defwdant  was 
not  liable. — Colorado-Philaddphia  Reduction 
Co.  V.  Freta  (Oolo.)  631. 

*A  foreman  held  a  vice  principal  when  be 
assumes  to  dischai^e  the  duties  toward  the 
workmen  which  the  law  imposes  upon  the  prin- 
cipal.—Christ  T.  Wichita  Qas,  Slectric  Light  & 
Power  Co.  (Kan.)  19&. 

*In  an  action  by  a  servant  against  the  master 
for  negligence  as  to  a  positive  duty,  the  master 
held  liable,  though  his  n^Iigence  must  have  been 
■et  In  operation  Dy  the  act  of  one  who  otherwise 
was  a  fellow  servant. — Schwarzachild  &  Sulz- 
berger Oo.  T.  We^s  (Kan.)  406. 

*Where  a  master's  negligence  contributes  as 

{iroximate  cause  to  an  injury  to  a  servant,  he 
B  responsible  therefor.  aUhough  the  negligent 
act  of  a  fellow  servant  also  contributes  to  pro- 
duce the  injutr.- Williams  v.  Ballard  Lumber 
Co.  (Wash.)  m 

I  6.   —  Risks  assnmed  bj  sarvut. 

*In  an  action  for  Injuries  to  a  child  nine  years 
old  while  employed  in  the  sawmill  of  a  pencil 
factory,  defendant  held  guilty  of  negligence  in 
permitting  the  child  to  work  uninatru^d  and 
unwarned. — Friea  v.  American  Lead  Pencil  Co. 
(CaL  App.)  173. 

•Failure  of  employer  to  comply  with  Laws 
1903,  p.  40,  c  37.  S  1,  relaHng  to  belt  shifters. 
h»d  negligoice  per  se,  and  employ^  held  not 
to  have  power  to  waive  statute  and  assume  risk 
of  danger. — Wbelan  v.  Washington  Lumber  Co. 
(Wash.)  88. 


•Doctrine  of  assumption  of  risk  stated. — Wlh 
Hams  V.  Ballard  Lumber  Go.  (Wash.)  323. 

•Though  a  master  on  complaint  of  the  servant 
has  promised  to  repair  a  defective  appliance,  the 
servant  must  exercise  reasonable  care  commen- 
surate with  the  danger  in  the  use  of  the  appli- 
ance.— ^Trodeau  v.  American  Mill  Co.  (WashJ 
725. 

•Servant  working  under  promise  of  repair  fteU 
not  to  have  assumed  the  rislc — Leesm  t.  Baw 
Mill  Phcenix  (Wash.)  891. 

I  7.  —  Ooirtrllratorj    aesUcemee  of 
serrwat. 

•Facta  held  to  show  a  servant  injured  by  a 
defective  appliance  guilty  of  contributory  negU- 

fence.— Trudeau  v.  American  Mill  Oo.  (Wash.) 
25. 

S  8.    —  Aetioas. 

In  an  action  by  an  employer  for  persoaal 
injuriea,  finding  that  plaintiff  was  guilty  <tf 
contributory  negligence  held  sustained  by  the 
evidence. — Creamery  Package  Mfg.  Co.  v.  Dan- 
iels (Kan.)  986. 

A  written  notice  to  a  taiload  company  of  in- 
juries sustained  by  an  employ^  through  the 
negligence  of  a  co-employ6,  required  by  Laws 
1903,  p.  599,  c  393,  may  be  served  on  a  ticket 
ageat  of  the  onapany. — St  Louis  ft  S.  F.  it. 
Co.  V.  Burgess  (Kan.)  991. 

The  question  whether  an  onployfi  of  a  rail- 
road company  who  was  injured  assumed  the  ri^ 
or  was  guilty  of  contributory  negliseoce  held  a 
question  for  the  jury. — St  Louis  ft  S.  F.  B.  Oa 
V.  Burgess  (Kan.)  801. 

In  action  for  injuries  to  a  servant,  whetha 
the  master  himself  selected  the  defective  rope 
by  which  plaintiff  was  Injured,  or  delmted 
such  duty  to  plaintiff's  fellow  servants,  Aelafor 
the  jury.— Geldard  v.  Marshall  (Or.)  867. 

In  an  action  for  Injuries  to  a  servant,  in- 
struction held  not  subject  to  objection  of  au- 
thorizing recovery  by  plaintiff,  although  he  was 

Kilty  of  Degligence.— Drugalia  v.  Northwestern 
ip.  Co.  (Wash.)  101. 

•In  an  action  for  injuries  to  an  employ^, 
question  of  contributory  negligence  held  for  tlie 
1^' — ^'  ^^'^  Lumber  Co.  (Wash.) 

Refusal  of  instruction  that  every  penKm  of 
mature  years  Is  charged  with  Jmowiedge  of  the 
danger  from  cogwheels  in  operation  hdd  not 
error  in  view  of  other  instructions  given. — 
Hansen  v.  Seattle  Lumber  Ca  (Waah.)  102. 

•Whether  a  servant  assumed  the  risk  held  a 

iuestioB  for    the  jury. — Williams  v.  Ballard 
iumber  Go.  (Waah.)  323. 
•Whether  a  servant  was  guilty  of  contributory 
negligence  held  a  question  for  the  jury. — Wil- 
liams Y.  Ballard  Lumber  Co.  (Wash.)  333. 

•In  an  action  for  injuries  to  a  servant  work- 
ing uudtf  promise  of  repair,  whether  the  dan- 
ger was  so  apparent  that  he  should  have  de- 
clined to  work,  notwithstandi  ng  the  promise 
of  repair,  held  a  question  for  the  jury, — ^Leeson 
V.  Saw  Mill  FhfEnix  (Wash.)  891. 

MATERIALITY. 

Of  evidence  on  criminal  prosecution,  see  'M^Iml- 
nal  Law."  §4. 

MAXIMS. 

Of  equity,  see  "Equity,"  |  1 

MEASURE  OF  DAMAGES. 

See  "Damages."  |  L 
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83  PACIFIC  RBPORTEB. 


MECHANICS'  LIENS. 

OoUatazml  attack  on  Judgment.  Me  "Judgment." 
S  6. 

Bnforcement  against  owner  of  mining  prf^terty, 

we  "Mines  and  Minerals,"  S  8. 
Priori^  between  morteage  and  meehanic'e  lien, 

see  'Mortgages,"  |  2. 

I  1.   Proeeediacs  to  pevfeot. 

*A  notice  of  a  claim  for  a  mechanic's  Hen  fail- 
ing to  correctly  set  oat  the  terms  of  the  contract 
under  which  ue  materials  were  fnmlahed  Jteld 
insufficient. — Nofziger  Bros.  Lumber  Co.  t. 
Shafer  (Cal.  App.)  281. 

B.  ft  O.  Gomp.  S  5640  Aeld  not  to  make  tlie 
contractor  for  a  building  the  owner's  agent  to 
determine  the  value  of  labor  or  materials  fur- 
nished by  a  subcontractor  in  such  sense  as  to 
enable  the  contractor  to  bind  die  owner  by  an 
arbltntl<»i  agreement*  In  suit  to  enforce  a  sub- 
contractor's lien. — Quackenbush  t.  Artoeiaa 
Land  Oo.  (Or.)  787. 

f  S.   WalTor,    disoharco*    veleaso,  ud 
BAtisfMtlon. 

Building  contractors'  bond  held  a  collateral 
obligation,  enforceable  only  to  the  eztmt  that 
the  claimant's  obligation  could  be  enforced 
anunst  the  contractors. — Towle  t.  Sweeney 
(GtOrApp.)  74. 

Materialmen  held  barred  by  limitations  from 
maintaining  an  action  on  a  contractors'  bond 
1^  expiration  of  the  period  within  which  they 
could  nave  maintained  an  action  for  the  materi- 
als against  the  contractors  on  the  oral  con- 
tract therefor. — Towle  t.  Sweeney  (Cal.  App.) 
74. 

I  8.    Einf  oroement. 

A  complaint  in  a  suit  to  foreclose  a  me- 
chanic's lien  AeZd  not  defective  for  failure  to 
contain  a  suQIdent  description  of  the  property. 
—Newell  T.  Brill  (Cal.  App.)  7«. 

In  a  suit  to  foreclose  a  mechanic's  lien,  an 
allegation  of  the  lien  claimed  with  reference 
to  extra  work  and  materials  held  to  snfHciently 
allege  that  they  were  furnished  according  to 
the  order  of  defendant. — Newell  v.  Brill  (Cal. 
App.)  76. 

In  a  suit  to  foreclose  a  mechanic's  lien,  an 
alleged  variance  relating  to  extra  materials 
toe  which  no  recovery  was  had  held  imma- 
t«ial.— Newell  t.  Brill  (Oal.  App.)  76. 

A  complaint  on  a  medianlc's  lien  for  the  work 
and  materials  to  complete  the  plumbing  of  the 
building  held  not  to  constitute  a  fatal  variance 
from  the  contract,  requiring  the  contractor  to 
do  the  gas  fitting  and  plumbing  In  the  building, 
under  Code  Civ.  Proc  |  1187.— Newell  v.  Brill 
(OaL  App.)  76. 

Where  the  denial  of  an  assignment  of  a  claim 
sued  on  was  pregnant  with  the  admission 
thereof,  it  was  not  necessary  that<  plaintiff 
should  prove  the  same. — Newell  v.  Brill  (OaL 
App.)  76. 

Where  a  decree  foreclosing  a  mechanic's  lien 
directed  merely  a  sale  of  the  building  and  land 
on  which  it  was  situated,  it  was  immaterial 
that  the  complaint  did  not  describe  the  land 
necessary  for  its  occupation. — Newell  t.  Brill 
(Cal.  App.)  76. 

In  an  action  to  foreclose  a  mechanic's  lien 
for  materials  furnished  a  subcontractor,  com- 
plaint held  hot  demurrable  for  failure  to  allege 
tliat  anything  was  due  from  the  contractors  to 
the  subcontractor  at  the  time  of  service  of  no- 
tice of  the  lien. — Los  Angeles  Pressed  Brick  Co. 
T.  Los  Angeles  Pac.  Boulevard  &  Development 
Go.  (CaL  App.)  292. 


MEETINGS. 

Of  directors  of  oorporatkMi,  see  ''OorptntloDis^*' 

MERGER. 

Of  causa  of  action  la  Judgment,  mb  "Jndg- 
mant,"  §  8.  ■» 

MESNE  PROFITS. 

In  ejectment,  see  "Ejectment, "  }  4. 


MINES  AND  MINERALS. 


•Ad- 


Adverse  possession  of  mining  property, 
verse  Posseasion,"  {  1. 

Amendment  to  pleading  In  action  respectinc 
mining  claim*  see  "Pleading,"  f  6. 

Condemnation        property  for  tunaelB,  aee 
"Eminent  Domain,"  {  1. 

Fraud  In  purchase  of  stock  In  mining  company, 
see  "Fraud,"  S  1- 

Lease  to  mine  salt  from  homestead,  see  "Home- 
stead," I  1. 

Mining  partnerships,  see  "Partnership,*'   %  2. 

Public  mineral  lands,  see  "Public  Lands,"  |  2. 

Review  of  findings  on  conflicting  evidence  in 
minlDg  suit,  see  "Appeal  and  Error."  I  21. 

Trust  of  mining  property,  see  "Trusts,*'  U  1*  4u 

f  1.   PnbUe    mlmoral   lamds^VcAu  ov 
lodes  swbjMt  to  location. 

*The  mere  fact  that  sedimentary  twA  is 
broken  and  crushed  held  not  to  make  such 
material  a  vein^  nor  an  apex  of  a  vein. — Grand 
Central  Min.  Co.  v.  Mammoth  MIn.  Co.  (Utah) 

648. 

*A  vein  or  lode  held  to  constitute  a  continu- 
ous line  of  mineral-bearing  rock  having  bound- 
aries mineralized  to  a  greater  extent  than  the 
aorronnding  conntiT  rock. — Grand  Central  Uin. 
Go.  T.  Mammoth  lUn.  Co.  (Utah)  MB. 

*Rock  or  matter  of  any  kind  to  constitute 
a  vein  within  the  statute  must  contain  such 
mineral  value  as  will  distinguish  It  tnm  tha 
country  rock. — Grand  Central  Mln.  Oo.  t. 
Mammoth  Mia.  Co.  (Utah)  648. 

*Tbe  essential  elements  of  a  vein  are  mineral 
or  mineral-bearing  rock  and  boundaries. — Grand 
Central  Min.  Go.  v.  Mammoth  Min.  Co.  (Utah) 
848. 

What  values  the  filling  or  material  of  a  fissnre 
should  contain  to  constitute  a  vein  depends  on 
the  characterlstice  of  the  country  in  whidi  the 
vein  claimed  to  exist  is  located.— -Grand  Central 
Min.  (3o.  V.  Mammoth  Min.  Co.  (Utah)  648. 

The  definition  of  a  vetn  must  be  considered 
with  reference  to  the  formation  of  the  particn- 
lar  district  In  which  It  is  lof^ted. — Grand  Cen- 
tral Min.  Co.  T.  Mammoth  Hin.  Oo.  (Utah)  648. 

*Where  boundaries  of  an  alleged  vein  are 
not  defined,  the  value  of  the  material  must  be 
so  in  excess  of  the  country  rock  as  to  distin- 

Slsb  it  from  such  rock.~Grand  Central  Min. 
.  V.  Mammoth  Min.  C!o.  (Otah)  648. 

*Broken  and  fissured  material,  or  crushed 
and  brecciated  matter,  in  absence  of  defined 
walls,  held  not  to  constitute  a  vein  or  lode. — 
Grand  Central  Min.  OO.  v.  Mammoth  Min.  Go^ 

(Utah)  648. 

*If  there  be  found  an  occasional  fragment  of 
ore,  where  it  is  disconnected  from  any  ore  body, 
it  does  not  mark  the  line  of  the  vein  or  lode. — 
Grand  Central  Min.  Co.  t.  Mammoth  Min.  Co. 
(Utah)  (HS. 
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i  S.  ^—  Extent  mnA  boudulM  of  v«la 

or  lode  location. 

Relative  weight  to  be  given  to  moDnments  and 
tile  location  notice  in  determining  the  location  of 
a  mining  claim  stated. — Treadwell  t,  Bfaiis 
(Aril!)  m 

I  3.         Heqnlsltei  and  Talldlty  of  vein 
ov  lode  location. 

'Where  the  location  of  a  mining  claim  con- 
tained an  erroneona  date,  the  locators  were  not 
bound  therd>7  under  Rev.  St.  U.  S._i  2324. 

S.  8.  Oomp.  8L  1901.  p.  1420].— Webb  t. 
rlon  (Gal.  Sup.)  998. 

Statement  bb  to  right  under  Rev.  St  U.  8. 
I  232^  [U.  8.  Comp.  St.  1901,  p.  1426],  and 
Act  Cons.  Feb.  11,  187S,  c  41,  18  Stat 
315  [U,  8.  Comp.  St.  1901,  jj.  1427],  to  apply 
as  assessment  work  on  a  mining  location  work 
on  a  tunnel. — ^Haln  v.  Mattes  (Colo.)  127. 

Under  Rev.  8t  U.  8.  (  2824  [U.  8.  Comp.  St. 
1901,  p.  14261,  pabliahed  notice  of  forfeiture 
of  co-owner's  interest  in  mining  claim  held  in- 
valid as  to  a  co-owner  whose  name  did  not  ap- 
pear therein. — ^Ballard  v.  Golob  (Colo.)  376. 

Where  patentees  of  mining  claim  knew  that 
they  took  title  in  tmst  for  co-tenants,  any  at- 
teinpted  forfeiture  proceedings  were  ineffectual 
to  defeat  the  latters*  rights. — Stephens  v.  Qolob 
(Colo.)  381. 

A  location  notice  properly  made  and  posted 
upon  a  valid  discovery  or  mineral  la  an  appropri- 
ation of  the  territory  therein  specified  for  60 
days,  as  against  sulwequent  locators. — Sierra 
Blanca  Mining  &  Reduction  Oo.  t.  Winchell 
(Colo.)  628. 

In  an  action  in  support  of  an  adverse  claim 
against  the  application  of  defendant  for  a  pat- 
ent to  a  mining  claim,  a  requested  instruction 
as  to  the  validity  of  a  conflicting  claim  subse- 
quently located  held  improperly  refused. — Sier- 
ra Blanca  Mining  &  Reduction  Co.  v.  Windiell 
(Colo.)  62a 

Location  of  a  mining  claim,  the  boundaries 
of  which  conflicted  witn  a  prior  location  made 
less  than  60  days  prior  to  such  subsequent  lo- 
cation, htld  invalid,  regardless  of  the  perform- 
ance of  assessment  work  on  the  earlier  location. 
■ — Sierra  Blanca  Mining  &  Bednctim  Oo.  t. 
Winchell  (Colo.)  628. 

{  4.  — ~  EztTalAteral  rl^^ta  vnder  vein 
OT  loda  location. 

*RIght  of  person  owning  mining  claim 
having  an  apex  of  a  vein  within  its  limits,  ex- 
tending through  the  claim  lengthwise,  to  follow 
the  vein,  determined.— Grand  Central  Mln.  Co. 
V.  Mammoth  Min.  Oo.  (UUh)  648. 

Where  defendant  claimed  ore  in  plaintiff's 
mining  claim  by  extralateral  rights,  it  was 
bound  to  show  not  only  that  the  apex  and  strike 
of  the  vein  were  in  defendant's  ground,  but 
that  the  vein  from  its  apex  on  its  dip  was  con- 
tinuous, and  that  the  continuity  extended  to 
and  through  plaintiff's  ground,  including  the  ore 
in  question  as  a  part  of  the  vein.— Grand  C!en- 
traf  Mln.  Co.  t.  Mammoth  Min.  Co.  (Utah)  648. 

In  order  to  entitle  the  owner  of  a  mining 
claim  to  extralateral  rights,  he  must  establish 
the  existence  of  a  ledge  or  body  of  mineral- 
bearing  rock  of  such  value  as  will  distinguish 
it  from  the  country  rock,  and  not  merely  of 
sufficient  mineralization  as  to  enable  a  min^ 
to  follow  it. — Grand  Oentral  Min.  Co.  Mam- 
motb  Min.  Co.  (Utah)  648. 

What  may  constitute  a  sufficient  discovery 
to  warrant  location  of  a  mining  claim  may 
be  inadequate  to  authorise  clfttmi"g  rights  re- 
served by  the  statute. — Grand  Central  Min.  Co. 
T.  Mammoth  Min.  Co.  (Utah)  648. 

*P^t  MUWtAtod. 


A  discovery  that  will  validate  a  loeatim  !■ 
different  from  what  will  constitute  an  apex, 
to  which  attaches  the  statutory  right  to  invade 
and  appnrariate  property  of  an  adjoining  owner. 
— Grand  Central  Min.  Co.  v.  Mammoth  Mln.  Co. 
(Utah)  648. 

As  between  conflicting  lode  claims  the  law 
is  liberally  construed  in  favor  of  the  senior 
location, — jQrand  Central  Min.  Co.  v.  Mam- 
moth Min.  Oo.  (Utah)  64& 

*A  locater  of  a  lode  claim  is  presumed  to 
own  all  the  ore  within  planes  drawn  vertically 
to  the  deep  through  the  boundary  lines  of  such 
claim,  until  another  locater  establishes  that 
he  is  entitled  to  extralateral  rights,  under  Rev. 
St  U.  S.  8  2322  ru.  8.  Comp.  St  1901.  pp.  1425, 
1445].— Grand  Central  Mln.  Co.  v.  Mammoth 
Min.  Oo.  (Utah)  648. 

In  determining  the  strike  and  location  of  a 
vein,  the  geological  features  of  the  adjacent 
country  will  be  considered. — Grand  Central  Min. 
Co.  V.  Mammoth  Min.  Co.  (Utah)  648. 

Where  the  dip  of  a  vein  is  vertical,  the  line 
of  its  am  bomea  may  mark  the  line  of  ita 
strike. — Chrand  Ontral  Min.  Co.  v.  Mammotti 
Min.  Co.  (Utah)  64a 

Where  a  vein  located  in  sedimentary  beds  of 
rod  is  formed  by  replacement  the  limits  of  the 
deposition  of  the  ore  are  the  limits  of  the  vein. — 
Grand  Central  Min.  Co.  v.  Mammoth  Min.  Co. 
(Utah)  64a 

i  6.  Actions  to  determine  and  es- 

tabish  rif  bts. 

*The  complaint  in  an  action  on  an  adverse 
claim  to  a  mining  location  field  not  required  to 
all^e  such  claim  was  filed  in  the  land  office 
within  60  days  of  publication. — Bain  v.  Mattes 
(Colo.)  127. 

Objection  based  on  failure  to  file  the  complaint 
in  an  action  on  an  adverse  claim  to  a  mining 
location  within  30  days  after  the  filing  of  the 
adverse  claim  hM  waived  unless  special^  raised 
by  donarrer  or  answer. — ^Baio  v.  Mattes 
(Colo.)  127. 

In  a  suit  to  quiet  title  to  a  mining  claim,  evi- 
dence held  to  sustain  a  decree  fixing  the  bound- 
aries of  the  claim. — ^Keystone  Milling  Co.  t. 
Equity  Min.  Oo.  (Or.)  190. 

In  an  action  to  establish  extralateral  rights 
appurtenant  to  a  mining  claim,  evidence  hdd 
insufficient  to  show  that  the  vein  underlying 
plaintiff's  claim  had  Its  apex  in  defendant's 
ground,  entitling  the  latter  to  extralateral 
rights. — Grand  Central  Min.  Go.  t.  MammoUi 
Min.  Co.  (Utah)  648. 

I  6.    Patents. 

On  an  adverse  to  an  application  for  a  patent 
to  a  mining  claim,  evidence  considered,  and  held 
insufficient  to  show  that  the  conflict  as  testified 
to  by  plaintiff's  surveyor  was  based  upon  a  sur- 
vey or  a  piat  of  a  claim  having  the  courses  or 
distances  of  plaintiff's  claim. — Treadwell  t. 
Marrs  (Ariz.)  350. 

On  an  adverse  to  an  appUcatl(m  for  a  patent  to 
a  mining  claim,  plaintiffs  claiming  a  conflict  be- 
tween  defendant  s  claim  and  plaintiffs',  in  order 
to  render  the  testimony  of  plaintiffs'  surveyor 
competent,  it  was  incumbent  on  plaintiffs  to 
show  that  their  claim  as  originally  located  was 
in  accord  with  the  testimony  of  the  surveyor  to 
the  extent  of  the  conflict  claimed. — Treadwell  v. 
Marrs  (Ariz.)  350. 

Co-owners  of  a  mining  claim  who  take  out  a 
patent  in  their  own  name  hold  title  subject  to 
the  Interests  of  other  co-owners. — Ballard  v. 
<3olob  (Colo.)  376. 

The  presumption  arising  from  a  patent  to 
a  mining  claim  that  there  is  an  apex  of  the 
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Tein  within  the  patented  ground  does  not  include 
a  presumption  tbat  it  »  the  apex  of  any  particu- 
lar Tela.— Grand  Central  Uln.  Go.  v.  Uammoth 
Min.  Co.  (Utah)  648. 

I  7.    Title,  eoBTeTaaoes,  asd  aoatraots. 

A  mining  lease  Aela  conrerted  into  an  enforce- 
able contract  of  aale. — Williams  t.  Eldora-Bn- 
terprlse  Gold  Hin.  Co.  (Colo.)  780. 

Where  the  eridence  showed  that  defendant 
executed  his  note  secured  bj  mortgage  on  unpat- 
mted  mining  property,  and  before  it  was  due 
notified  the  payee  that  he  was  unable  to  pay  it, 
and  left  the  state,  the  note  and  Uie  mining 
deed  having  been  placed  in  escrow,  and  the  maker 
did  not  demand  the  deed  or  offer  to  pay  the  note 
until  12  years  after  the  payee  had  done  as* 
sessment  and  development  work,  he  la  boond  by 
his  laches,  and  a  eross-eomplaint  by  the  maker 
of  the  note  In  an  action  to  remove  a  cloud  should 
be  dlsmlHed. — ^Bradley  r,  Johnson  (Idaho)  %27. 

Where  a  person  has  been  in  adverse  posses- 
sion of  unpatented  mining  property,  claiming 
possession  under  a  deed,  for  more  than  five 
years  an  action  agalost  him  to  recover  posses- 
sion IS  barred  by  Rev.  St.  188T,  f  4080.— Brad- 
ley V.  Johnson  (Idaho)  927. 

Under  Rev.  St  1887,  §  4036,  adverse  posfios- 
sion  of  an  unpatented  mining  claim  for  more 
than  five  years  is  sufficient  to  bnr  an  action  for 
the  possession  of  the  claim. — Bradley  v.  John- 
son (Idaho)  927. 

A  deed  to  real  estate,  reserving  to  the 
grantors  all  the  rights  secured  under  an  oil  and 
gas  lease  held  an  exception,  and  not  a  reserva- 
tion, and  that  title  to  the  oil  and  gas  remaioa 
In  the  grantors. — Moore  v.  Griffin  (Kan.)  8^. 

Where  the  owners  of  land  made  an  oil  lease 
and  convwed  the  land  hj  warranty  deed,  re- 
serving all  rli^ts  secured  to  them  m  the  lease, 
and  thereafter  the  lease  was  canceled  by  con- 
sent, held,  that  a  subsequent  purchaser  of  the 
lands,  all  the  conveyances  being  of  record,  pur- 
chased with  constructive  notice,  and  took  no  in- 
terest in  the  oil  and  gas. — Moore  t.  Griffin 
(Kan.)  395. 

Pacts  field  to  show  lessor  of  oil  and  gas  lease 
not  entitled  to  maintain  an  action  to  set  the 
same  aside  on  the  ground  of  fraud. — Rugglea  v. 
Spindle  Bottom  Oil  &  Gas  Go.  (Kan.)  899. 

In  trespass  by  taking  ore  from  mining  claims 
owned  by  plaintiff,  defendant  held  required  to 
establish  the  location  of  the  vein  alle^  to  be 
owned  by  him. — Red  Wing  Qoli  Min.  Co.  v. 
Oays  (Utah)  841. 

I  8.   Opevatlom  of  mimes,  ««*nies.  and 
wells. 

Lien  for  labor  and  material  furnished  to  les- 
see of  mining  property   held  not  enforceable 
against  owner. — Tnlliama  v.  Bldora-Enterprise 
Min.  Co.  (Colo.)  78a 

Where  labor  was  performed  and  material 
furnished  to  one  in  possession  of  and  develop- 
ing mining  property,  whose  only  relation  to  the 
property,  so  far  as  concerned  any  requirement 
of  work  thereon,  was  ,that  of  a  mere  lessee,  no 
lien  therefor  could  be  enforced  against  the  own- 
er of  the  mine. — Williams  v.  Eildora-EnCerprise 
Gold  Min.  Co.  (Colo.)  780. 


MINORS. 


See  "Infants.* 


MISDEMEANOR. 

Prohibition  to  restrain  rtrosecatton  Cor,  see 
"Prohibition."  f  1. 


MISNOMER. 

See  "Partial,''  1 1. 

MISREPRESENTATION. 

See  "Fraud." 

By  Insured,  see  "Infnrance^"  |  6. 

MISTAKE. 

Recovery  of  Insurance  pronlums  paid  under  m!^ 
take,  see  "Insnranee^"  |  4. 

MODIFICATION. 

Of  Insurance  policy,  see  **Insurance,"  {  8. 
Of  judgmott  or  order  on  appeal,  see  "Appeal 
and  Error,"  |  20. 

MONOPOLIES. 

Grants  of  privileges  or  Immunities,  see  "Consti- 
tntional  Law."  f  < 

MORTALITY  TABLES. 

As  evidence  of  damages,  see  "Damages."  |  8. 

MORTGAGES. 

CancellattoD,  see  "Caocellaticxi  of  Inatramrnts." 

i  1. 

Contract  to  acoonnt  for  mortgaged  chattels,  see 
"Contracts,"  i  4. 

Bffect  of  trust  agreement  as  constituting  trustee 
a  second  mortgagee,  see  "Trusts."  {  1. 

Limitation  of  actions  to  have  deed  declared 
mortgage,  see  "Limitation  of  Actions,"  |  2. 

Mortgagee  as  creditor  against  whom  convey- 
ance by  insolvent  is  fraudulent,  see  "Fraudu- 
l«it  Conveyances,"  S  1. 

Of  personal  property,  see  "Chattel  Mortgages." 

Revival  of  foreclosure  snit  by  guardian  on 
wards  coming  of  age,  see  "Abntament  and  Re- 
vival," §1.  ^ 

Right  to  mortgage  trust  property,  see  'rTnuts.*' 

Trust  of  mortgaged  property,  see  "Trusts,**  |  & 

I  1.   Requisites  and  Taltditr. 

*To  create  an  eqoitaUe  mottgage^  an  Intat 
to  create  it  must  be  manifest  aa  distingnldied 
from  an  intoit  to  apply  to  the  debt  the  proceeds 
from  the  sale  of  the  property. — Smith  t.  Rainey 
(Aria.)  463. 

An  agreement  held  not  to  disclose  an  intent  to 
create  an  equitable  mortgage  or  lien  in  favor  of 
plaintiff  on  defendant^  interest  iA  ^perty  po^ 
chased.— Smith  v.  Rain^  (Aria.)  463.- 

Deed  of  defendants  to  plaintiff's  husband  to 
secure  payment  of  money  AeM  a  mortgage.— 
Prefumo  v.  Russell  (Ol.  Sup.)  8ia 

*In  a  snit  to  have  a  deed  absolute  in  form 
declared  a  mortgage,  evidence  held  sufficient  to 
support  a  finding  that  no  trust  or  fiduciary  re- 
lation existed  between  the  parties  to  the  con- 
veyance.— Fountain  v.  Lewlston  Mat.  Bank 
(Idaho)  BOB. 

*An  agreement  Intended  to  secure  the  payment 
of  money  will  be  regarded  In  equity  as  a  mort- 

Sge,  whatever  its  form.— Marquam  v.  Ross 
r.)  852. 

*A  mortgage  to  secure  price  of  land  Is  good 
as  between  the  parties  without  acknowledgmant. 
—Lynch  v.  Cade  (Wash.)  11& 

i  2.    Oovstruotlon  and  operation. 

In  order  that  payment  by  mortgagee  shall 
constitute  an  advancement  witliin  the  meaning 
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of  a  clause  of  the  mortgage  Becnriag  advance- 
mevts,  aach  payment  must  ioTolve  a  eoatract 
relation. — FroTident  Mnt.  Bldg,  Loan  Aai'n 
T.  Sbaffer  (CaL  App.)  274. 

^Claim  of  lamba  company  for  forni shine  Inm- 
ber  for  house  oo  mortgaged  premises  held  not 
an  incnnbrance  within  the  meaning  of  a  clause 
of  the  mortgage  authorizing  the  mortgagor  to 
pay  incumbrances. — Provident  Slut.  Bldg,  Loan 
Ass'n  T.  Shaffer  (Cal.  App.)  274. 

The  inchoate  right  of  lien  which  ariRe?  by  fur- 
nishing lumber  used  in  the  construction  of  a 
house  ceases  to  exist  after  the  Kcpiration  of  60 
days  from  the  completion  of  the  house. — Provi- 
deut  Mut  Bldg.  Loan  Ass'n  t.  Shaffer  (Oat. 
App.)  274. 

Certain  clanse  of  mortgage  held  not  to  autho- 
rize mortgagee  to  buy  up  obugations  of  the  mort- 
gagor and  bold  them  as  secured  by  the  mortgage. 
— Provident  Mat  Bldg.  Ixian  Ass'n  t.  Bluffer 
(Cal.  App.)  274. 

In  adjusting  rights  of  lienholders,  under  Act 
Feb.  7,  1889  (Laws  1809,  p.  147),  where  the 
(mtire  erection  of  a  building  was  not  let  to  any- 
one, the  court  in  Its  judgment  must  declare  the 
rank  or  class  of  liens  in  accordance  with  section 
11  (pa^e  149),  of  that  act,  and  where  a  mort- 
gage lien  attached  prior  to  the  time  of  that 
either  of  the  Hen  claimants  commenced  work  or 
furnished  material,  the  lien  of  such  mortgage 
is  superior. — Pacific  States  Savings,  Loan  & 
Building  Co.  V.  Dubois  (Idaho)  513. 

The  provisions  of  Act  of  F^.  7,  1889  (Laws 
1809,  p.  149),  {  11,  reaolring  the  court  to  de- 
clare tne  rank  of  mechanics*  liens,  in  an  action 
to  enforce  the  same,  apply  to  cases  where 
there  are  no  interrening  mortgage  liens,  and 
where  such  liens  are  Involved,  the  date  when 
the  bnildlng  was  comm^ced  or  the  Ial>orer  be- 
gan work  or  the  materialman  furnished  ma- 
terial muBt  be  considered  in  determining  the 
priorities  of  such  liens  over  the  mortgage  liens. 
' — Pacific  States  Savings,  Loan  &  Building  Co. 
V.  Dubois  (Idaho)  513. 

S  3.   Rights  Kud  UahlUtias  of  parties. 

•Code  Civ.  Proc.  8  726,  requlrmg  an  action 
of  foreclosure  to  be  brought  for  tne  recovery 
of  a  debt  secured  by  mortgage,  refers  solely 
to  debts  secured  by  mortgage  of  property  situ- 
ated in  the  state.— McGue  v.  Rommel  (Cal. 
Sup.)  1000. 

I  4.    Parment  or  perfonnanee  of  ooa- 
ditloBt  release,  and  satiafaotioB. 

A  decree  requiring  satisfaction  of  a  mortgage 
on  payment  of  a  balance  due  into  court  held 
erroneous  for  failure  to  fix  a  reasoQable  time 
for  such  payment. — Frutlg  T.  Trafton  (Cal. 
App.)  TO. 

Certain  mortgage  executed  by  defradant  to 
plaintiff  held  a  primary  aecnilty,  and  not  a  mere 
suretyship  agreemuit  to  seen  re  the  debt  of  an- 
other.— CHambey  v.  Corliss  (Wash.)  422. 

I  6.   Foreelosnre  by  aetion. 

On  an  application  for  a  writ  of  asi^Btance  to 
enforce  a  foreclosure  decree,  the  tenant  of  a 

Iiorchaser  pendente  lite  from  a  party  defendant 
a  the  foreclosure  suit  held  not  entitled  to 
urge  his  landlord's  title  to  defeat  the  writ — 
Fay  T.  Stubenranch  (Oal.  App.)  82. 

On  an  application  for  a  writ  of  assistance  by 
a  purchaser  at  a  mortgage  foreclosure  sale,  the 
title  to  the  property  cannot  be  litigated. — Fay 
T.  Stubenranch  (Cal.  App.)  82. 

Acts  of  a  commissioner  appointed  to  enforce 
ft  mortgage  foreelosnre  decree  held  not  subject 
to  collateral  attack  on  an  application  for  a 
wilt  of  asalstancftir— Fay  t.  ftubenranch  (Cal. 
App.)  82. 


A  commissioner  execnting  a  foredosnre  de- 
cree which  had  been  corrected  with  reference 
to  the  name  of  one  of  the  parties  defendant 
held  not  to  have  invalidated  his  acts  in  en- 
forcing the  corrected  judgment  by  misd escrib- 
ing one  of  the  parties  to  the  cause. — Fay  T. 
Stubenranch  (Cal.  App.)  82. 

A  commissioner  appointed  to  enforce  a  mort- 
gage foreclosure  decree  cannot  impeach  his 
retnm  and  deed  on  an  application  for  a  writ 
of  assistance. — Fay  t.  Stnbeorancb  (Gal.  App.) 
82. 

Mortgagee  seeking  to  charge  mortgagor  with 
amount  paid  in  discharge  of  alleged  incumbrance 
held  to  have  the  burden  of  showing  the  exist- 
ence of  the  incumbrance. — Provident  Mut 
Bldg.  Loan  Ass'n  v.  Shaffer  (Gal.  App.)  274. 

The  court  Jield  to  have  had  authority  to  re- 
fuse to  confirm  a  mortgage  sale  on  the  ground 
of  the  inadequacy  of  ^ice. — ^Zinkeisen  t. 
I^wis  (Kan.)  2& 

In  foreclosure  suit,  held  proper  for  court  to 
adjust  all  equities  between  parties  by  directing 
a  convftrance  by  plaintiff  to  defendant  of  cei> 
tain  additional  security  held  by  the  former,  but 
not  covered  the  mortgage. — Kecly  v.  Gregg 
(Mont.)  222. 

*A  trustee  will  not  be  permitted  to  purchase 
mortgaged  property  for  his  own  benefit  at  fore- 
closure sale,  and  such  pnrdiase,  If  made,  will 
be  regarded  In  eqoi^  as  for  the  bcmefit  of  the 
cestni  que  trust — ^Uorguam  t.  Ross  (Or.)  852. 

A  certain  trust  company  managing  certain 
property  under  a  trust  agreement  which  was 
terminated  on  foreclosure  of  the  first  lien  held 
entitled  to  purchase  at  the  sale  to  protect  its 
subsequent  lien  under  an  agreement  for  ad- 
vances.— Marqnam  t.  Ross  (w.)  852. 

Under  Rev.  St  1898.  S|  2928.  2933,  a  suit  to 
foreclose  a  real  estate  mortgage  may  be  tried 
in  a  county  other  than  that  m  which  the  estate 
is  situate.— Snyder  v.  Pike  (Utah)  682. 

I  6.  BAdeBsptioii* 

Possession  b^  a  mortgagee  and  Its  successors 
under  a  defective  conveyance,  held  adverse,  and* 
upon  the  lapse  of  the  statutory  period,  a  com- 
plete bar  to  an  action  to  redeem. — Foontain  t< 
Lewiston  Nat  Bank  (Idaho)  605. 

In  suit  to  redeem  from  a  foreclosure  sale  ot 
certain  property,  evidence  held  Insufficient  to 
show  that  the  foreclosure  proceedings  were  in- 
stigated by  a  trust  company,  for  whose  bene- 
fit the  property  was  purchased  at  the  sal*. — 
Marqnam  t.  Rowi  (Or.)  8S2. 

MOTIONS. 

Continuance  In  dvU  action,  see  "Continuance." 
Direction  of  verdict  in  dvll  actions,  see  *rrrial," 
S  4. 

In  divorce  coroceedhigs,  see  "Divorce,"  I  3. 
New  trial  Id  dvll  actions,  see  "New  O^ial," 
§  S- 

New  trial  in  condemnati<m  proceedings,  see 
"Eminent  Domafai."  |  3. 

New  trial  In  criminal  prosecutions,  see  "Crimi- 
nal Law,**  1  7. 

Opening  or  setting  aside  default  judgment  see 
"Judgment,"  S  2- 

Presentation  of  objections  tor  review,  see  "Ap- 
peal and  Error,'  S  5.  - 

Quaahlag  indictment  or  information,  see  "In- 
dictment and  Information,"  8  S. 

Relating  to  pleadings,  see  "Pleading,"  |  7. 

Striking  out  evidence,  see  "Trial,"  I  8. 

•Where  a  stranger  to  a  proceeding  files  a 
petition  and  obtains  an  ex  parte  order  without 
notice  to  any  of  the  wiginu  parties^  the  order 
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1b  a  imllltT' — Kenifl  t.  Morgan  (Idaho)  954; 
California  Conaol.  Hin.  Co.  t.  Same,  Id. 

*Rev.  St  1887,  5  4229,  prorldiDg  that  the 
court  mar,  In  its  discretion,  after  notice,  relieve 
a  party  from  the  judgment  or  order,  and  may 
grant  the  relief  within  six  months,  does  not 
apply  to  jndgments  and  orders  showing  on  their 
face  that  they  are  nullities,  and  in  such  case  the 
order  may  be  vacated  after  six  months  from  the 
adjournment  of  the  teim — Eenu  t.  Morgan 
(Idaho)  954;  California  ConWl.  Mln.  Co.  t. 
Same,  Id. 

MOTIVE. 

Sm  '^omldde,"  f  8. 

MUNICIPAL  CORPORATIONS. 

See  "Counties";  "Blectiona" ;  "Schooli  and 
School  Districts,"  |  1. 

Adverse  posseaslon  of  all^r,  see  **AdTerM  Poa- 
sesBion,^'  8  1- 

Bar  by  former  adJadicatlOD  as  to  inTalldity  of  as- 
sessments, aee  "Judgment,"  |  8. 

Contribution  in  payment  of  assessment  for  pub- 
lic improvemeuts,  see  "Contribution." 

I>edication  of  stpeets,  see  "Dedication,"  |  1. 

Effect  of  grant  of  atreets  to  railroad,  see  "Rail- 
roads," 8  2. 

Estoppel  to  compel  reassessment,  see  "Bstoppel," 

EiXpert  tentimony  In  action  against  city  for  per- 

•cmal  injariea,  see   EMdence,"  8  0> 
Form  of  pioceedlDg  under  statute  relating  to 

accusations   against   municipal  officers,  see 

"Action."  8  1. 
Harmless  error  in  action  for  injuries  caused 

by  negligence  of,  see  "Appeal  and  Error," 

8  22. 

Harmless  error  In  action  for  violation  of  ordi- 
nance, see  "Appeal  and  Error,"  8  22, 

Limitation  of  actions  to  atwite  obstructions  in 
street,  see  "Limitation  of  Actions,"  8  1. 

Mandamus,  see  "Mandamus,"  81  2,  8. 

Municipal  officers  in  general,  see  "Officers,"  |  3. 

Ordinances  relating  to  intozlcatlDs  liquors,  see 
"Intoxicating  Liquors." 

Prohibition  to  restrain  municipal  officers  from 
levying  tax,  see  "Prohibition,"  8  1- 

Scope  and  extent  of  review  In  general  on  ques- 
tion of  validity  of  ordinance,  see  **Appeal  and 
Error,"  8  IT. 

Special  or  local  laws  relating  to,  see  "Stat- 
utes," 8  2. 

Street  railroads,  see  "Street  Railroads.** 
Subjects  and  titles  of  Btatates.  see  "Statntaa,'* 
8  S. 

Taxation  of  munldpal  franchises,  see  "Taxa- 
tion," 8  S- 

Waiver  of  objections  to  pleading  In  action  for 
violation  of  mnnldpal  ordhunee,  see  "Plead- 
ing," 8  ».  ™— «^ 

Water  supply,  see  "Waters  and  Water  Cour- 
ses," 8  4. 

Writ  of  review  as  remedy  against  jndgmrat 
of  municipal  court,  sea  "Review." 

I  1.   Creation,     alteratloii,  edsteneo, 
and  dlsaolntlon. 

The  existing  city  goveninieuts  under  special 
charters  at  the  date  of  the  adoption  of  our  Con- 
stitution were  not  abolished  by  the  provisions 
of  Const,  art.  12,  8  1,  and  by  article  11,  8  2, 
the  power  of  the  Legislature  to  ameud  char- 
ters by  special  laws  was  restricted  to  such  as 
are  or  may  be  under  the  control  of  the  state. — 
Butlw  V.  City  of  Lewiston  adaho)  234. 

The  cEty  of  Lewiston  held  a  legal  mnulcipal 
corporation  under  Const,  art.  21,  8  2. — ^Bouer 
V.  City  of  Lewiston  adaho)  234. 


*UnpIatted  lands  used  fw  igricaltnral  pur- 
poses may  be  Indoded  within  the  corporate  lim- 
its  of  a  dtr^Levitt  t.  C^ty  of  Wilson  (Kan.) 
89T, 

*The  regularity  of  the  organisation  and  the 
corporate  existence  of  a  is  not  open  to  at- 
tack by  a  private  Individnaf  In  a  oollateral  pio- 
ceeding.— Levitt  v.  City  of  Wilson  (Kan.)  397. 

8  2.    PnltUe  imprfvremeata. 

Under  Const,  art  20.  the  dty  and  county  of 
Denver  has  power  to  provide  tOF  the  erecti<« 
of  an  auditoriiun,  to  purchase  a  site  therefor, 
and  to  issue  bonds  in  disdiarge  of  the  indebted- 
ness.—City  and  County  of  Denver  v.  Hsilett 
(C!olo.)  1066. 

Vacation  of  a  street  by  a  munidpal  corpora- 
tion hfld  the  exerdae  of  a  political  function, 
wbicb  would  not  be  reviewed  by  tiie  courts  ex- 
cept 00  a  dear  showing  of  collusion  or  fraud. — 
Poniachil  T.  Hoqulam&uth  A  Door  Co.  (Wash.) 
S16. 

That  the  vacation  of  a  portion  of  a  street 
will  be  of  benefit  to  a  petitioner  does  not  show 
such  fraud  or  abuse  of  discretion  on  the  part  of 
the  city  as  will  anthoriae  a  court  to  declare  the 
vacation  void. — Poniachil  v,  Hoqniam  Sash  & 
Door  Co.  (Wash.)  816. 

8  St    —  ProHasiwary   p*oeeedl>ss  sad 
ordlaaanaa  or  resolattoaa. 

The  tailore  of  a  property  owner  to  object  to 
the  boundaries  of  an  assessment  distnct  at 
the  time  that  he  Is  given  a  right  to  object  by 
statute  amounts  to  a  waiver,  and  he  is  coo- 
dnded  hj  tho  decision  of  the  council. — Hangha- 
wout  T.  Raymond  (Cal.  Sup.)  53;  Sama 
Bonynge  (CaL  Sup.)  64. 

Since  the  ttatnto  merely  requires  tliat  the 
dty  engineer  shall  furnish  an  estimate  of  a 
public  Improvement  if  required  by  the  council, 
his  failure  to  furnish  it  does  not  invalidate  ao 
assessment  la  the  absence  of  any  showing  that 
the  estimate  was  required. — Uaughawout  v. 
Raymond  (CaL  Sup.)  53;  Same  v.  Bonynge 
(Cal.  Sup.)  54. 

It  is  not  necesBsry  thst  the  ^>ecificatioos 
for  a  public  improvement  should  be  created  by 
ordinance  iostead  of  by  resolution. — Haugha- 
wont  Raymond  (CaL  Sup.)  63;  Saihe  t- 
Bonynge  (Cal.  Sup.)  64. 

A  resolution  of  intention  for  a  public  im- 
provement referring  to  the  spedfications  and 
plans  is  not  Insoffldent  because  the  plans  and 
qpedfications  are  not  ^yslcally  annexed  to  it. 
— Hanghawout  t.  Raymond  (CaL  Sop.)  53; 
Same  v.  Bonynige  (Cal.  Sop.)  64. 

A  resolution  of  intention  for  a  public  Im- 
provement may  be  aided  by  refermce  to  the 
plans  and  specifications. — Hanghawout  v.  Rnv- 
mond  (Cal.  Sup.)  68;  Same  v.  Bonynge  (CaL 
Sup.)  54. 

A  petition  for  Uie  vacation  of  a  portion  of  a 
street,  signed  by  all  owners  of  private  property 
actually  abutting  on  the  portion  of  the  street 
sought  to  be  vacated,  as  required  by  Laws  1901. 
p.  175,  c.  84,  8  1>  Aeld  somcient.— Ponisdiil  T- 
Hoqniam  Sash  &  Door  Co.  (Wash.)  316w 

8  ^    ~  Contraets. 

A  city  engineer's  certificate  of  the  completion 
of  a  street  improvement  held  oonobjectionable 
for  fsllure  t»  contain  an  estimate  of  the  costs 
and  expenses  of  the  work. — San  Frandsco 
Pav.  Co.  V.  Dubois  (Gal.  App.)  72. 

An  ordinance  providing  that  the  rate  of  wages 
for  laborers  on  wwk  dme  by  contract  fdr  the 
city  Id  the  Improvnnent  of  the  streets  shall 
not  be  less  than  a  certain  sum  for  a  calradar 
day's  work  of  eight  hours  is  constitatioiiaLr— 
Oies  V.  Broad  (Waslk)  1026. 
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•Ciom^ainaDtB  held  Dot  to  hftTe  taflered 
Bpecial  damage  by  virtue  of  the  racation  of  a 
portion  of  a  itreet,  requiring  assessmeDt  and 
payment  of  damages  as  a  CMkdition  precedent 
to  each  Tacation. — PoDischll  t.  HoQuSam  Eksh 
&  Door  Co.  (Waih.)  316. 

Oomplainants  held  not  entitled  to  enjoin  the 
Tacation  of  •  street,  though  a  cnl  de  sac  was 
formed  hr  snch  vacation. — PonlschU  T.  Ho- 
qnlam  Sftui  ft  Door  Oo.  (Wash.)  816. 

f  9.  —  Asaeannenta  for  benefltSi  and 
iiieulel  tAxeii 

Under  St  1891,  p.  204,  c.  147,  |  7,  aoMa. 
7,  8,  11,  an  assessment  tor  work  done  on  the 
southerly  one-half  of  a  street  opposite  two  other 
street^  ending  on  the  sontheriy  line  of  the 
street  improved,  held  propsly  made  against 
lands  fronting  on  snch  adjoioing  streets  etc. — 
San  BVaneisco  Far.  Oo.  t.  Dnbds  (Gal.  App.) 
72. 

An  assessment  for  street  improvement  held 
a  single  assessment,  notwithstanding  a  portion 
of  the  cost  was  assessed  on  lands  not  fronting 
on  the  street  improved,  as  provided  by  St  1891, 
p.  204,  c.  147,  i  7.— San  Francisco  Pav.  Co. 
T.  Dubois  (Cal.  App.)  72. 

I  7.  ^—  Enforoement    of  assessments 
and  speelal  taxes. 

An  owner  of  a  part  of  a  tract  of  land  subject 
to  the  lien  of  a  street  assessment  bond  held  en- 
titled to  have  his  title  thereto  quieted  against 
the  bond.— Ellis  v.'  Witmer  (Cal.  Sup.)  800. 

The  holder  of  a  void  certificate  of  sale  to  pay 
a  street  assessment  bond,  constituting  a  lien  on 
a  tract  owned  by  two  persons,  held  entitled  to 
demand  payment  in  full  before  dischargingtbe 
Un  fr<nn  any  part  ot  the  land^BUla  t.  Wit- 
mer  (OaL  Sop.)  800. 

In  an  action  for  an  assessment  for  street  im- 
provement, certain  private  contracts  between 
plaintiff  and  defendants  for  work  never  p»- 
formed  held  Inadmimiblak— ^an  B^randsco  FaT. 
Oo.  T.  Dnboie  (OaL  App.)  72. 

Injunction  Md  to  lie  to  restrain  collection  of 
an  assessment  for  a  mnnlctpal  improvement 
made  In  contravention  of  Sesa  Laws  1897,  p. 
219,  I  81.— Hensley  r.  City  of  Batte  (Mont) 
481. 

I  8.    PoUee  power  and  roEwlatlons. 

An  ordinance  providing  for  the  impounding 
of  animals  runnmg  at  large  within  the  town 
limits,  etc,  held  not  to  apply  to  animals  run- 
ning at  large  on  a  common  range  without  the 
llmita  of  the  town  which  might  stray  within  such 
llmlta— Oity  of  Red  XiOdge  v.  Maryott  (Mont.) 
485. 

I  O.    Use  and  rosnlatlon  of  pnblle  pla- 
ees,  pvopertTi  and  works. 

Owner  of  land  abutting  on  a  street  held  en- 
titled to  maintain  an  action  to  abate  obstruc- 
tions in  the  street  opposite  his  lot  (Civ.  Code. 
«  3493,  3479).— Mcljean  v.  Llewellyn  Iron 
Works  (Cal.  App.)  10S2. 

Under  HUl's  Ann.  Codes  ft  Bt.  ||  749.  7G2, 
certain  record  of  dty  council  held  not  to  show 
Taction  of  an  alley. — ^Bapp  t.  Stratton  (Wash.) 

Servant  held  guilty  of  contributory  negli- 
gence.— Roe  T,  Standard  Furniture  Co.  (Wash.) 
il09. 

110.  Torts. 

In  an  action  for  injuries,  held  that  certain 
evidence  of  defendant's  empkvte  raised  a  ques- 
tion for  the  court  as  to  whether  snch  evidence 
rebutted  a  preaumptios  that  the  planks  across  a 
■idewalk  miich  caused  the  injury  belonged  to 


defendant  and  were  maintained  by  him. — Wile 
T.  Los  Angeles  Ice  ft  Cold  Storage  Co.  (CaL 
App.)  271. 

In  an  action  for  injuries  to  one  who  tripped 
over  a  spike  projecting  from  planks  placed 
across  a  sidewalk  by  defendant,  held,  that  the 
question  as  to  what  was  ordinary  care  under 
the  circumstances  was  one  tor  the  jury. — Wile 
V.  Los  Angeles  Ice  ft  Cold  Storage  Co.  (Cal. 
App.)  271. 

In  an  action  for  injuries,  held  tiiat  the  facts 
raised  a  presumption  that  the  planks  placed 
across  a  sidewalk,  and  from  which  the  Injury 
arose,  belonged  to  defendant,  and  were  main- 
tained there  by  him. — ^Wile  v.  Los  Angeles  Ice 
&  Cold  Storage  Co.  (Cal.  App.)  271. 

A  city  ordinance  fteld  no  defense  In  an  action 
for  injuries  to  one  who  tripped  over  a  spike 
projecting  from  ^anks  placed  acroas  a  sidewalk 
by  defendant — ^Wile  v.  Los  Angeles  Ice  &  Cold 
Storage  Co.  (Cal.  App.)  271. 

*Where  an  independent  contractor  placed 
planks  across  a  sidewalk  so  as  to  make  a  drive- 
way to  a  building  in  process  of  construction,  the 
owner  of  the  building  was  liable  if  his  manager 
or  agents  knew  of  the  dangerous  condition  of 
the  planks,  or  If,  as  careful  and  prudent  men, 
they  should  have  known  it.— Wile  v.  Los  An- 
geles Ice  ft  Gold  Storage  Co.  (OaL  App.)  271. 

The  maintenance  of  a  spike  two  Inches  high  In 
a  sidewalk  is  a  nuisance. — WUe  v.  Los  Angeles 
Ice  &  Cold  Storage  Co.  (Cal.  App.)  271. 

In  an  act^n  for  Injuries  caused  by  an  al- 
leged defective  sidewalk,  held,  that  the  peti- 
tion was  sufficiently  definite  as  to  the  place 
where  the  injnn  occurred. — 01^  of  Garhett  v. 
Smith  (Kan.)  619. 

*It  is  not  contributory  negligence  for  one  to 
walk  on  a  defective  sidewalk. — City  at  Qamett 
V.  Smith  (Kan.)  615. 

♦Where  plaintiff  was  familiar  with  a  defective 
sidewalk,  but  attempted  to  use  tt  in  the  dark,  it 
was  not  negligence  If  he  used  care  reasonaqly 
commensurate  with  the  known  danger. — City  oi 
Ottawa  T.  Green  (Kan.)  616. 

Under  Spokane  dty  Charter  art.  14,  S  220, 
person  injured  by  defective  sidewalk  held  not 
bound  to  file  a  claim  within  three  days,  al- 
though there  was  snow  on  the  sidewalk,  where 
snch  snow  did  not  cause  the  Injury. — Short  v. 
aty  of  Spokane  (Wash.)  183. 

*A  city  is  bound  to  keep  a  sidewalk  in  safe 
condition  for  both  winter  and  summer  travel. — 
Short  V.  City  of  Spokane  (Wash.)  183. 

♦Streets  and  sidewalks  are\not  maintained 
for  the  sole  use  of  healthy  people,  but  may  be 
lawfully  traveled  by  the  infirm  as  well,  and 
the  city  Is  charged  with  notice  that  infirm  per- 
sons may  use  the  streets,  and  that  defects  there- 
in may  aggravate  Injuries  to  tliem. — Short  r. 
City  of  Spokane  (Wash.)  183. 

♦City  Is  chargeable  with  notice  of  a  defect  in 
a  public  sidewalk  which  has  existed  for  such 
time  tiiat  the  city  should  have  discovered  it — 
Short  V.  Oity  of  Spokane  (Wash.)  188. 

♦A  dty  is  bound  to  inspect  and  supervise 
sidewalks,  and  its  duty  is  not  fulfilled  by  taking 
merely  such  notice  of  the  condition  of  the  walks 
as  would  be  taken  by  any  person  walking  over 
the  same.— Short  v.  C^ty  of  Spokane  (Wash.) 
188. 

In  order  to  anthwize  a  recovo?  for  Injuries 
caused  by  defective  sidewalk,  it  must  be  idiown 
that  the  defect  caused  the  injury. — Shannon  v. 
City  of  Tacoma  (Wash.)  186. 

♦The  fact  that  a  person  travels  along  a  side- 
walk known  by  him  to  be  defective  may  alwoj's 
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Iw  Bhowa  in  impport  vt  t  plea  of  contrfbntoi? 
negUgence. — Shannon    T.     City    of  Tacoma 

(Wash.)  lee. 

*In  an  action  agalnit  a  city  for  InjarleB 
caused  by  a  defecuVe  aidewalk,  certain  ques- 
tion as  to  condition  of  walk  held  properly  al- 
lowed^Brown  t.  City  of  Kaine  (WaBb.)  810. 

*In  an  action  against  a  city  for  injuries  re- 
snlting  from  a  defective  sidewalk,  complaint 
held  to  Hufficiently  allege  notice  to  city  of  the 
defect  to  authorize  erldeoce  of  constractive  no- 
tice.—Brown  T.  City  of  Blaine  (Wash.)  310. 

*In  an  action  for  injuries  to  a  pedestrian 
frtua  a  defective  sidewalk,  it  was  proper  to 
show  die  condition  of  the  walk  for  a  reasonable 
distance  on  each  side  of  the  place  of  injary.— 
Harris  T.  Town  of  Mt  Vernon  (Wash.)  1023. 

In  an  action  fw  injuries  to  a  pedestrian 
from  a  defectite  sidewalk,  evidence  as  to  the 
character  of  tb»  defect  considered,  and 
to  warrant  a  verdict  for  plaintiSr— Harris  v. 
Town  of  Ht  Vernon  (Wash.)  1028. 

In  an  action  for  Injuries  to  a  pedestrian 
from  a  defective  sidewalk  held  that  the  qnefltion 
whether  the  injury  was  the  eaose  of  plaintiff's 
phystcal  condition  was  one  for  the  jury. — 
Harris  v.  Town  of  Mt.  Vernon  (Waslu)  1Q2S. 

111.  Flsoal  mamaeement,  pvblle  debt, 
seewrltleSt  amd  tuuttion. 

Bonds  proposed  to  be  issued  by  a  city  held 
not  reapouslVe  to  the  question  submitted  to 

e polar  vote.— -City  and  County  of  Denver  v. 
allett  (Colo.)  1066. 

ffeld-  that  bonds  payable  In  15  annual  lu- 
BtallmeDts  might  be  issued  where  the  question 
snbmitted  to  the  voters  waa  "shall  Uie  city 
•  •  *  issue  bonds  ♦  •  ♦  maturing  in  not 
less  than  16  years  nor  more  than  30  years,  the 
principal  to  be  payable  in  equal  annnal  install- 
ments?*'—and  Gonnty  of  Denver  v.  Hal- 
Istt  (Colo.)  1066. 

Under  Const  art  11,  {  8,  a  city  may  issue 
bends  maturing  each  year  through  the  pra-iod  of 
16  years,  so  that  one-fifteenth  of  the  entire 
debt  will  be  extinguished  eadi  year. — City  and 
Oonnty  of  Denver  v.  Hallett  (Colo.)  1066. 

By  its  express  provisions  Const,  art.  8,  S  8, 
prohibiting  municipal  corporations  from  incur- 
ring indebtedness  exceeding  the  revenue  for  the 
current  year  without  the  consent  of  two-thirds 
of  the  qualified  electors  does  not  apply  to  the 
ordinary  and  necessary  expenses  of  the  city  au- 
thorized by  the  general  laws  of  state. — ^Bntler 
T.  City  of  Lewiston  (Idaho)  234. 

Under  Rev.  St  1899,  »  1719-1724.  a  city  or 
town  ifisoing  bonds  under  authority  of  said  sec- 
tions held  empowered,  prior  to  passage  of  Laws 
1905,  p.  146,  c.  94,  to  provide  by  ordinance  what 
municipal  officer  should  sign  the  certificate  of 
legality  to  be  indorsed  on  such  bmida. — ^Die- 
fenderfcr  v.  State  (Wyo.)  691. 

A  municipal  ordinance  providing  what  mu- 
nicipal officer  shall  sign  the  certificate  of  legall- 

§r  to  be  indorsed  on  bonds  Issued  under  Rev. 
t  1899,  H  1710-1724.  held  within  the  consti- 
tutional requirement  that  such  certificate  shall 
be  indorsed  on  bonds  Issued  by  any  county, 
etc.,  to  lie  signed  by  the  county  auditor  or  other 
officer  anthoriied  by  law. — ^Diefenderfer  t.  State 
(Wyo.)  601. 

Under  Rev.  St  1899,  S<  1719-1724,  validity 
of  refunding  bonds  issued  by  a  municipality 
held  not  dependent  on  tbe  sufficiency  or  regu- 
larity of  the  notice  of  redemption  of  tiie  old 
bonds^Diefenderfer  t.  State  (Wyo.)  G81. 

1 18.  Claims  acalast  eorpovatloB. 

*Uoder  Seattle  City  Charter,  art  4,  f  29, 
requiring  all  dainta  tot  damages  against  the 


city  to  be  filed  wiOi  the  clerk  within  SO  days 
after  tbey  accrue,  a  claim  for  damages  to  a 
property  owner  by  tbe  grading  of  a  street 
most  be  presented  witliin  such  time.— Postel 
T.  aty  ot  SeatUe  (Wash.)  1025. 

Seattle  City  Charter,  art  4,  |  29,  requiring 
claims  for  damages  against  the  city  to  be  filed 
with  the  clerk  within  30  days  after  tbey 
accrue,  held  not  invalid  as  unreasonably  limit- 
ing the  time  for  filing  sudi  claims. — Poatel  t. 
City  of  Seattle  (WasL)  102R. 


See  "Homicide,* 


MURDER, 
II. 


•  PidBt  amaotetad.  See  syllalras* 


MUTUAL  BENEFIT  INSURANCE. 

See  "Inmrtncc^"  S  13. 

NAMES. 

Writing  names  on  ballots,  see  "Elections,**  S  3. 

Variance  betwe^  information  for  robbery  and 
proof  as  to  name  of  person  injured  held  tetal 
and  not  an  immaterial  variance  within  Pen. 
Code,  i  1838.— Stste  t.  Lee  (Mont)  223. 

*Deed  held  properly  admitted  In  evidence) 
notwithstauding  abbreviation  of  name  of  gran^ 
tor's  wife. — Chrast  v.  O'Connor  (Waidi.)  W&. 

NAVIGABLE  WATERS. 

See  *^aters  and  Water  Oonises." 

As  boondaries  between  states,  see  •'States,'* 

8  1.  BiparlaK  aaA  Uttoral  Tlskta. 

*In  determining  whether  a  formation  in  a 
river  Is  an  island  or  a  part  of  the  shore  land,  ac- 
count should  be  taken  of  the  stability  of  the 
formation  and  tbe  permanence  of  the  channels 
around  it — McBrlde  v.  gteinweden  (Kan.)  822. 

*To  ^wnstitute  an  island  in  a  river  the  same 
must  be  of  a  permanent  character,  permanently 
Borronnded  by  a  channel  of  the  river,  and  not 
a  SBud  bar  subject  to  overflow  and  connected 
with  the  land  when  the  wata  Is  low.— McBride 
V.  Steinweden  (Kan.)  822. 

•Where  a  navieable  river  changes  Its  chann^ 
tbe  land  formed  by  accretion  belongs  to  the 
owner  of  the  shore  land  to  whidi  it  is  a^ed.-^ 
McBride  t.  Steinweden  (Kan.)  822, 

Evidence  held  to  establish  finding  of  jury  tliat 
the  land  in  controversy  was  an  accretion  to  that 
owned  by  plaintUf. — IfcBride  v.  Btelnwedsn 
(KanJ  m. 

NEGATIVE  PREGNANT. 

See  "Pleading."  §  3. 

In  suit  to  foreclose  mechanic's  lioii  see  **lle- 
duuiics'  Liens,"  {  3. 

NEGLIGENCE. 

Excessive  damages,  see  "Damages,"  S  2. 
Measure  of  damages,  see  "Damages,"  {  1. 
Headinc,  evidence,  and  assessment  of  damagM, 

see  ''Damages,"  fi  8. 
Pleading  in  general  in  action  for  penonal  in- 

Jarles,  see  ^Pleading,"  |  S. 

By  partUmlar  classes  ofpartttB. 

See  "Carriers,"  SS  1,  2;  **HunicIpaI  Corpora- 
tions,"  I  10 » ^'BaUroads,"  {  8;  **Street  RnU- 
loada,"  I  1. 

Employera,  see  •'Master  and  Servant^"  U  2-8. 
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Oloiidlt(onor«Mc;/'parflcuZar  species  of  propotift 

wnu,  ormtuMnery. 
See  ''niectrldtT" :  "Railroads,"  t  8;  ''Stceet 

BaUraiida,''  jTl. 
Use  of  Uiliwar,  see  "Monlcipal  Corporatiaii^'' 

19. 

Coni/rtbtitory  neoUgenoe. 

Of  passenger,  see  "Carriers,"  S  2. 

Of  person  injured  bj  operation  of  railroad,  see 

"Railroads/'  S  3. 
Of  person  iniored  on  bighwart  see  "MTuUdpal 

Corporations,"  81  9,  10. 
Of  servant,  see  "Master  and  Servant,"  {  7. 

I  1.   Aets    o>    omIsBlans  oonstitatlnK 

An  express  company  unloading  on  a  truck 
exprsas  matter  from  a  car  standing  on  a  railroad 
track  in  a  anion  depot  held  under  no  obligation 
to  protect  frcnn  Injuir  through  collision  with  the 
truck  a  messenger  of  a  telegraph  company  rid-, 
ing  by  permission  on  the  steps  of  the  rear  car  of 
an  empty  passenger  trtUn  back^  into  tbe  de- 
pot— United  States  Bspress  Go.  t.  Elrereat 
(Kan.)  817. 

Operators  of  a  bathing  resort  hdd  guilty  of 
■nch  negligence  in  failing  to  aend  assistance  to  a 
bather  as  rendn^  them  liable  for  damageB  for 
the  betha's  death   by  drowning.— Larkln  t. 

Baltair  Beach  Oo.  (Utali)  686. 

Where  defendant  maintained  a  bathing  resort, 
It  was  bonnd,  in  the  exercise  of  ordinary  care,  to 
provide  for  the  supervision  of  bathers,  and  for 
the  immediate  rescue  or  search  for  those  missing 
or  in  danger  of  drowning. — ^lArkin  t.  Saltair 
Beach  Go.  (Utah)  686. 

*A  subcontractor  and  not  the  original  con- 
tractor Aeld  liable  for  damages  sustained  by  a 
tenant  during  the  remodeling  of  his  building. — 
Bancroft  v.  Godwin  (Wash.)  189. 

I  8.    Proadmate  e»iue  of  Injury. 

Proximate  negligence  defined. — SchwaTzschild 
ft  Snlzberger  Co.  t.  Weeks  OKan.)  40& 

i  8>   OontrtbntovT  ■ecUicemoa. 

•Where  an  injnry  to  pbintiff  Is  proximately 
caused  by  defendant's  negligence,  phintiff  may 
recover,  even  though  he  may  himself  have  been 
guilty  of  negligence,  if  his  negligence  was  only 
a  remote  cause  or  mere  condition  of  the  ac- 
cident— Short  v.  City  of  Spokane  (Wash.)  183. 

*In  order  to  charge  an  injured  person  with 
eontribntory  negligence,  it  mast  appear  that 
some  careless'  act  or  omission  on  his  part  con- 
tributed to  the  injury.— Williams  T.  Ballard 
Lumber  Co.  (Wash.)  323. 

I  4.  Aottoas. 

Where,  in  an  action  for  personal  injuries, 
on  donnrrer  to  plaintiff's  evidence,  the  existence 
of  contributory  negligence  determines  the  plain- 
tiCTs  right  of  action,  Aeld  error  to  sustain  a 
demurrer. — Christ  v.  Wichita  Gas,  Electric 
Light  &  Power  Co.  (Kan.)  199. 

*Where,  in  a  personal  Injorr  action,  con- 
tributory negligence  Is  material  fssne,  the  ques- 
tion Aeld  for  the  jury. — Christ  v.  Wichita  Gas, 
Electric  Light  &  Power  Co.  (Kan.)  199. 

*In  an  action  for  death  of  deceased  in  a 
bathing  resort,  deceased  held  not  guilty  of  eon- 
tribntory negligence  as  a  matter  of  law. — Lar- 
kln  V.  Saltair  Beach  Oo.  (Utah)  686. 

•Question  of  contributory  negligence  held  one 
for  the  Jury  or  court,  according  as  to  whether 
fair-minded  men  might  or  might  not  differ 
thereon. — ^WUliama  v.  Ballard  Lumber  Co. 
(Wash.)  323. 

NEGOTIABLE  INSTRUMENTS. 

See  "BlUs  and  Notes." 


NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  *'New 
Trial,"  I  2. 

NEW  TRIAL. 

Appealabili^  of  orders  on  motion  for,  see  "Ap- 
peal and  Error,"  §  8. 

In  condemnation  proceedings,  see  "Eminent 
Domain,"  |  a 

In  criminal  prosecutions,  tee  "Griminal  Lav,** 
8  7. 

Necessity  of  motion  for  purpose  of  review,  see 
"Appeal  and  Error,"  {  6. 

Opening  or  vacating  judgment;  we  "Judg- 
ment,^' fi  5. 

Review  of  discretionary  rulings  on  motion  for, 
see  "Apneal  and  Error,"  {  20. 

Scope  and  extent  of  review  in  general  of  de- 
cision on  motion  for,  see  "Appeal  and  Error," 

i  17. 

Time  for  appeal  from  order  on  motion  for,  see 
"Appeal  and  Error,"  |  7. 

t  1.   Maiwe  and  aeope  «f  nmedr. 

Failure  of  defendant  to  appear  after  being 
duly  served  is  no  ground  for  granting  a  new 
trial,  nnder  Wllaon^s  Rev.  &  Ann.  St  WOO,  % 
476a— WUUamson  v.  WlUlamaon  (Okl.)  718. 

i  2.  Orommda. 

It  is  not  error  to  refuse  a  new  trial  for  mis- 
conduct of  the  jury  when  no  prejudice  could 
have  resulted. — City  of  Lawton  v.  McAdama 
(Okl.)  429. 

*A  trial  judge  should  set  aside  a  verdict  onlesi 
ho  iM  satlsned  that  sobstantiat  justice  has  been 
done. — ^Underman  v.  Nolan  (Okl.)  iM. 

*A  new  trial  may  not  be  had,  under  Rev.  St. 
1898,  {  3292,  snbd.  2,  on  the  gronnd  that  the 
jury  resorted  to  the  determination  of  chance, 
unless  it  appear  that  the  assent  of  one  or  more 

STon  vas  thereby  obtained  to  the  verdict — 
idgl^  T.  BergermsB  (Utah)  466. 

•Newly  discovered  evidence  which  Is  merely 
cumulative  on  a  part  of  the  case,  which  was 
abundantly  proven,  and  as  to  which  there  was 
in  fact  oo  controversy,  is  not  ground  for  new 
trial.—Shannon  v.  City  of  Tacoma  (Wash.) 
186. 

{  3.   Prooeedincs  to  proeare  mew  triaL 

A  party  making  a  motion  for  a  new  trial  is 
bound  to  take  notice  of  the  filing  of  an  order 
denying  the  same,  and  is  not  entitled  to  the 
service  of  notice  thereof  by  the  adverse  party.~- 
Bell  r.  Btaaeke  (Cal.  Sap.)  246. 

A  goierar  order  granting  a  new  trial  entered 
on  the  minutes  of  the  court  cannot  be  limited  by 
an  independent  writing  stating  the  grounds  on 
whidi  the  new  trial  is  granted. — Weisser  t. 
Southern  Pac.  Ry.  Co.  (Cal.  Sup.)  439. 

The  affidavit  of  two  jurors,  witnesses  of  a 
party  moving  for  a  new  trial,  that  there  had 
been  a  quotient  verdict,  as  against  seven  jurors, 
making  contradictory  statements,  was  sufficient 
to  sustain  an  order  granting  a  now  trial. — 
King  V.  Elton  (Cal.  App.)  261. 

Party  moving  tor  a  new  trial  heid  required 
to  ascertain  when  the  judge,  absent  on  the  day 
fixed  for  settlunent  of  a  bill  of  exceptions, 
will  return,  and  to  obtain  from  Um  an  order 
fixing  another  day  for  settlement — ^Miller  v. 
Queen  Ins.  Co.  (Cal.  App.)  eS7. 

On  motion  to  dismiss  a  motion  for  a  new 
trial,  htid  that  the  burden  was  on  the  party 
moving  for  the  new  trial  to  explain  his  delay 
in  taking  the  requisite  steps. — Uilltr  v.  Qne»i 
Ins.  Co.  (Cal.  App.)  287. 

Party  moving  for  a  new  trial  held  to  bare 
waived  any  right  to  a  notice  from  the  judge 


*  Point  wuAtatedi  See  syllnlma. 
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fixins  tba  iaj  tor  Httlemant  of  a  bill  of  ez- 
^tions. — ^Miller  t.  Qneen  liu.  Go.  (CaL  App.) 

Notice  given  by  party  moTinr  for  new  trial 
M4  not  to  obviate  bis  prevloiu  n«Eligence  in 
prosecDting  the  sama — Miller  t.  Qoeen  Ins. 
Co.  (CaL  App.)  287. 

On  a  motion  to  dismiss  a  motion  for  a  new 
trial  on  the  cnrand  of  lack  of  prosecution,  that 
tiiere  were  other  causes  in  which  the  moving 
party  was  interested  wherein  the  time  of  its 
attorney  was  occupied  in  eettling  bills  of  ex- 
ceptions held  a  circomstance  proper  to  be 
considered  in  determining  whether  there  had 
been  nwligoice  in  the  settlement  of  the  bill 
In  qnesaon. — ^Miller  t.  Queen  Ins.  Co.  (Cal. 
App.)  287. 

A  motion  for  a  new  trial  hetd  properly  die* 
missed  for  delay  in  procuring  the  jndge's  signa- 
ture to  the  bill  of  exceptions. — Miller  v.  Ameri- 
can Cent  Ins.  Co.  (Cal.  App.)  289. 

Ttut  the  trial  Judge  was  absent  at  the  time 
the  engrossment  of  the  bill  of  exceptions  was 
completed,  and  for  several  days  thereafter,  did 
not  relieve  the  party  moving  for  a  new  trial 
from  the  necessity  of  diligence  in  procuring 
his  signature  to  the  bill. — Miller  v.  American 
Cent.  Ina.  Co.  (Cal.  App.)  280. 

Any  unreasonable  delay  in  procuring  the 
Judged  signature  to  the  engrosser  bill  of  ezcep- 
timis  is  subject  to  the  same  mte  that  govems 
the  case  of  unreasonable  delay  in  faiTlng  to 
engroBs  the  bill.— -Miller  v.  American  CenL  Ins. 
Co.  (Cal.  App.)  289. 

'There  is  no  law  authorizing  the  filing  of  a 
bill  of  exceptions  before  it  has  received  the 
signature  of  the  Judge.— Miller  t.  American 
Gent  luk  Co.  (CaL  App.)  289. 

It  Is  not  the  duty  of  the  clerh  with  whom  a 
bill  of  exceptions  has  been  left  before  signed 
by  the  Judge  to  deliver  the  bill  to  the  judge 
for  his  signature. — Miller  T.  American  Cient. 
Ins.  Co.  (Gal.  App.)  288. 

*A  apecifieatl<m  of  error  In  a  statement  w  mo- 
tion for  a  new  trial  held  snfllclent — Clark  v. 
Bauer  (Cal.  App.)  291. 

'Permitting  a  statemeut  on  a  motion  for  a 
new  trial  to  t>e  amended  by  inserting  specifica- 
tions of  error  or  particulars  wherein  the  evi- 
dence was  insufficient  to  Justify  held  proper. — 
Glark  v.  Rauer  (Cal.  App.)  291. 

*An  order  granting  a  new  trial,  made  before 
the  statement  on  which  the  motion  is  based  is 
settled,  held  prematardy  made. — Bnckle  v.  Mc- 
Conaghy  (Idaho)  S25. 

*a^e  provision  of  Rev.  St.  1887.  {  4442  that 
an  a|q>licatlon  for  a  new  trial  shall  be  heard 
after  the  statement  Is  filed,  requires  prior  set- 
tlemrat  and  filing,  and  Is  mandatory, — ^Buckle 
V.  McConr  ^hy  (Idaho)  6M. 

Under  Rev.  St  1887.  f  4889.  providing  for  serv- 
ice of  notice  of  application  for  rehearing,  hetd, 
though  it  might  be  presumed  that  a  stenographer 
was  the  attorney's  clerk,  it  cannot  be  reasonably 
presumed  that  the  attorney  is  at>sent  from  bis 
office,  without  a  statement  In  proof  of  service 
to  that  effect,  so  as  to  authorize  service  on  his 
stenographer. — Peter  v.  Kalez  (Idaho)  526. 

Under  Rev.  St  1887,  |  4441,  where  a  motion 
for  a  new  trial  Is  to  be  made  on  affidavits,  the 
adverse  partv  is  entitled  to  ten  days  after  aerv- 
icee  in  which  to  file  counter  affidavits.— Peter 
V.  Sales  (Idaho)  626. 

Under  Rev.  St.  18S7,  i  4442,  the  court  cannot 
hear  a  motion  for  a  new  trial  based  on  affidavits 
until  after  the  ten  days  allowed  an  adverse 
party  In  which  to  file  counter  affidavits. — ^Feter 
T.  KalflB  adaho)  526. 


•The  adverse  party  ts  entitled  to  notice  of 
the  time  and  place  of  hearing  of  a  motion  for  a 
new  trial.— Peter  v.  Kales  Udaho)  626w 

On  a  motion  for  anew  trial,  under  Rev.  St 
1898,  i  8292,  subd.  2,  on  the  ground  tbat  the 
jury  resorted  to  the  determination  of  chance^ 
the  burden  of  proof  held  np<Hi  the  party  assail- 
ing the  verdict — Midgley  v.  Be^rman  (Utah) 
406* 

On  a  motion  for  a  new  trial  because  of  mi^ 
conduct  of  the  jury,  under  Rev.  St  1898,  |  32^2. 
held  that  an  affidavit  of  a  juryman  and  count- 
er affidaviti  showed  no  ground  for  a  new  triaL 
—Midgley  t.  Berfennan  (Utah)  4681 

NEXT  OF  KIN. 

See  **Z)e8cent  and  Dlstribation.** 

NOMINATION. 

For  office,  tee  "Elections,"  {  2. 

NON  OBSTANTE  VEREDICTO. 

See  "Judgment"  8. 

NONRESIDENCE. 

Effect  on  IhnltatlMi,  Me  "Umitatlon  of  Ac- 
tions," i  2. 

NONSUIT.  ' 

Before  trial,  see  "Dismissal  and  Notuoft" 
On  trial,  see  "Trial,"  {  4 

NOTES. 

Piomlssofy  notes,  see  **Bill8  and  Notst." 

NOTICE. 

Of  parttoular  /acts,  aett,  or  proeeeSlngs. 

See  "Attachment"  S  1;  "Mechanics'  Iiiens,"  |  L 
Action  or  process,  see  "Process,'*  I  2. 
Appeal,  see  "Aptfeal  and  Error,"  1 7. 
Application  for  dismissal,  see  "Dismissal  and 

Nonsuit,"  8  1. 
Arrival  of  goods,  see  "Carriers,"  |  1. 
Assessment      taxes,  see  "Taxation,**  {  4^ 
Directors*  meeting,  see  "Corporations,**  i  3. 
Forfeiture  of  contract  for  sale  of  public  lands. 

see  "Public  Lands,"  {  2. 
Injuries  to  servant  see  "Master  and  Servant" 

8  8. 

Loss  insured  against,  see  "Insurance,"  i  10. 
Meeting  of  Imard  of  equalization,  see  "Taxa- 
tion,'*^ S  4. 

^lotion  for  new  trial,  see  "New  Trial,**  |  3. 

ObBtructiona  In  streets,  see  "Municipal  Corpora- 
tions," 8  10. 

Reservation  of  mineral  rights  In  conveyance,  see 
"Mines  and  Minerals,"  8  7. 

Settlement  of  bill  of  ezceptioos  on  motion  for 
new  trial,  see  "New  Trial,"  i  S. 

Water  rights,  see  "Waters  and  Water  Gonrses," 
8  2. 

3b  portteuZor  oZawei  of  portfea 

See  "Municipal  Corporations,"  S  10 ;  "Prindpal 

and  Agent^'  8  S. 
Consignees,  see  "Carriers,"  8  1. 

NOVATION. 

'Where  D.  worlu  for  R.,  and  on  Bettlement 
therefor  R.  agrees  to  pay  C  and  S.,  to  whom 
D.  is  indebted,  the  Indebtedness  of  B.  to  D.  is 


•  P«lmt  mwwtetad.  arUmbms. 
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liquidated  by  a  pument  to  C.  and  8. — Sherer 
▼.  Bubedew  (Idah^  612. 

NUISANCE. 

Findings  on  trial  by  court  withoat  Jury  In  ac- 
tion to  abate,  see  '^rial."  S  7. 

Obstrnctions  in  hig^iway  aa,  aee  **Miiiiidpal  Oor- 
porattona^'*  1 10. 

I  1.    PriTAto  nviaMioei. 

*In  an  action  (or  damages  from  a  nalaance 
and  to  abate  the  same,  evidence  aa  to  the 
depreciation  In  the  value  of  plaintiff's  property 
is  not  admissible  on  the  gnestion  of  damages. — 
Meek  v.  De  Latoar  <Gal.  App.)  800. 

Evidence  of  the  d^ndstion  in  value  of  plaln- 
tifTs  property  from  a  nuisance  held  not  ad- 
misatble  to  show  the  existence  and  gravity  of  the 
nnlaance  craiplftlned  of.  Code  Civ.  Proc.  |  781. 
—Meek  t.  De  Latoar  (OaL  App.)  800. 

In  an  action  to  abate  a  nalsance  consisting 
of  a  factory,  it  was  not  error  to  permit  several 
witnenes  to  teetify  tliat  after  complaint  bad 
hem  made  defatdant  caneed  a  Irager  amoke- 
atack  to  be  uaed,  and  that  thereafter  the  evils 
were  not  eo  great — ^Meek  T.  De  Latoor  (Cal. 

App.)  aoa 

*A  nuisance  rendering  the  occnpancy  of  dwell- 
ing* loaterially  ancomiortable  is  a  private  one 
as  to  each  occupant,  for  which  each  may  have 
a  i^ivate  actlMi. — ^Meek  t.  De  Latour  (Cal. 
App.)  8oa 

*Ab  ecticm  to  abate  a  nuisance  Is  an  action 
In  eqoity.— MeA  v.  De  Latour  (Cal.  App.) 
30a 

Where  a  tenant  had  no  adequate  remedy  at 
law  for  the  abatement  of  a  nuisance,  main- 
tiined  in  an  adjoinine  room,  which  was  not 
an  Injury  to  tiie  freehold,  it  was  no  defense 
that  complainant  was  a  tenant  and  not  the 
owner  ox  the  tvemises  occupied  by  him. — 
Grantham  t.  Oibson  (Wash.)  14. 

Facts  held  to  Justify  the  granting  of  a  pre- 
liminary injunction  restraining  the  maintenance 
of  a  nuisance,  consisting  in  the  operation  of 
a  shooting  gallery  with  mechanical  musical 
instruments,  adJoJidng  complainant's  hotel. — 
OtuOuun  r.  Olbeon  (Wash.)  14. 

A  complaint  to  enjoin  the  continuance  of  a 
nuisance  held  snfflcient  to  justifv  a  temporary 
injunction,  though  it  failed  to  all^  that  com- 
idainant  had  been  damaged  in  any  qtecific 
snm.— Grantham  v.  Gibson  CWash.)  14. 

i  2.    Pnbllo  nnisanoes. 

Where  a  complaint  alleges  the  corporate 
capacity  of  plaintiff  and  that  defendant  threat- 
ens to  create  a  nuisance,  equity  will  grant 
relief.— Village  of  Sand  Point  v.  Doyle  (Idaho) 
50& 

*InJury  resulting  from  the  assertion  1^  one 
person  of  the  exclusive  right  to  public  domain 
18  one  common  to  the  public,  and  can  be  en- 
joined by  private  individual  only  by  showing 
Rome  special  Injury. — Anthony  Wilkinson  Idve 
Stock  Co.  T.  McIIquam  (Wyo.)  364. 

The  fact  that  one  owns  land  in  the  Tidnity  of 
public  lands,  to  which  an  exclusive  right  is  as- 
serted by  another,  held  not  to  render  me  Injury 
resulting  to  him  personally  from  audi  assertion 
peculiar,  and  such  as  to  entitle  him  to  an  in- 
junction.— Anthony  Wilkinson  LiTe  Stock  Co. 
V.  McIIquam  (Wyo.)  364. 

OATH. 

Of  guardian,  aee  "Quardian  and  Ward,"  1 1. 


OBJECTIONS. 

For  purpose  of  review,  see  "Criminal  Law," 
S  10. 

Making  objections  at  trial  in  criminal  prosecu- 
tion, see  "Criminal  Law,"  {  5. 
To  reopen  of  evidence,  see  "Trial,"  |  8. 

OBSTRUCTIONS. 

Of  easanents,  see  "Easements,"  I  L 
Of  highways,  see  "Highways,"  S  2. 
Of  public  way  in  dty,  see  ''Mnnldpal  Oorpora- 
tions,"  I  0, 

OFFER. 

Of  proof,  see  ^TTrial,"  |  8. 

Of  reward,  aee  "Rewards." 

Proposals  for  contract,  see  **ContractB,'*  f  L 

OFFICERS. 

Judldal  notice  of  terms  of  office,  see  "Evi- 
dence." I  1. 

Mandamus,  see  "Mandamos,"  i  2. 

Prohibition  to  restrain  municipal  offioen  turn 
levying  tax.  see  •'Prohibition,'^  |  L 

PaTUeular  cloMes  ofo^ixen. 

See  'Vudges";  "Justices  of  the  Peace";  "Re- 

cdvers*^;  "Sherilb  and  Constables." 
Corporate  officers,  see  "Corporations,"  S|  8«  4^ 
Of  railroads,  see  "BaUroads,"  \  1. 

S  1.  Appoiatnemt»    qvalifleatlon,  and 
tenure. 

*A  retired  army  officer  Aeld  not  by  reason 
of  such  retirement  Ineligible,  under  Const,  art 
4,  8  20,  to  any  civil  office  of  profit  under  the 
state  (Act  March  2,  1908.  c.  976,  82  Stat. 
92T,  932  [U.  S.  Cbmp.  St.  9upp.  1905,  p.  104], 
Act  April  23,  1904.  c  1485,  33  StaL  2^  Act 
Nov.  3.  1893.  c.  13,  28  Stat.  7  [U.  S.  Comp. 
St  1901,  p.  863],  2  Supp.  Rev.  St.  U.  &  226 
[Comp.  St.  1904,  p.  864Land  Act  April  21. 1904^ 
c.  1403.  S3  Stat  225  fU.  S.  Comp.  St.  Supp. 
190S.  p.  100]).— Seed  t.  Sehon  (CaL  App.)  77. 

I  2.  ntla  «•  Mi4  posseaeiom  of  ottoa. 

UiKler  Code  CIt.  Proc.  |  348,  an  action  to 
oust  persona  from  office  may  be  brought  within 
four  yeara. — ^People  t.  Davidson  (CU.  App.) 

161. 

The  election  proc]amati<m  Issued  by  the  board 
of  supervisors  cannot  be  considered  as  any 
evidence  that  the  irannlation  of  a  township  was 
more  than  6,000.— People  t.  Davidson  (OaL 

App.)  161. 

Where  the  right  to  elect  certain  officers  in  a 
township  depended  upon  the  population,  it  was 
proper  to  admit  evidence  toocbing  the  popula- 
tion an  shown  by  tlie  last  federal  and  state 
census. — People  v.  Davidson  (Cal.  App.)  161. 

Where  the  right  of  a  township  to  dect  two 
persons  to  a  certain  office  depended  upon  tiie 
population  of  the  township  at  the  time  of  the 
election,  the  census  taken  some  months  after- 
wards was  Inadmlsdble.— People  t.  Davidsm 
((TaLApp.)  161. 

Complaint  in  an  action  to  oust  certain  persons 
from  office  AeJd  sufficient  in  the  absence  of  a 
demurrer. — People  v.  Davidson  (Cal.  App.)  161. 

\  8.  Btclita,  power*,  duties,  and  liabil- 
ities. 

Where  municipal  officers  were  sued  in  their 
official  capadty,  any  service  on  than  was  bind- 
ing on  thdr  saccessors  in  office^— Waldron  n 
City  of  Snohomish  (Wash.)  110& 
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i  4,   Iiiftbllltiei  on  ofloI«T  bond*. 

To  entiUe  plaintiff  to  recover  Id  an  action  on 
an  official  bond  be  mont  allege  and  ahow  de- 
faults within  the  condition  of  the  bond. — 
Aultman  Taylor  Machinery  Co.  v.  Burcfaett 
(Okl.)  718. 

*The  deration  of  the  aorety's  liability  on  the 
official  bond  of  a  public  officer  ceaaes  when  the 
term  expires. — ^Anltman  Taylor  Machinery  Co. 
r.  Bnrchett  (Okl.)  719. 

OPENING. 

Judgment,  see  "Judgment,"  H  2,  6. 

OPINION  EVIDENCE. 

In  dTli  actions,  see  "Evidence,"  8  9. 

In  criminal  proiecutioiis,  aee  "Criminal  Law, 

OPINIONS. 

Of  court*,  aee  "Coarts."  {  1. 

OPTIONS. 

To  bny  or  sell  land,  see  "Vendor  and  Purchaa- 
er,»  H  1.  5. 

ORDER  OF  PROOF. 

At  trial,  M«  'Trial."  f  8. 

ORDERS. 

Grantinc  or  refnalng  new  trial,  lee  '*Kew  Trial," 


I  S. 
Of 


^ .  Qonrt,  see  "Blotiona." 

Review  of  appeilBble  orders,  ne  "Appeal  and 
Error.'* 

ORDINANCES. 

Harmless  error  tn  action  for  violation,  see  "Ap- 
_peal  and  Error,"  S  22, 

Municipal  ordinances,  see  **MnnieipaI  Corpo- 
rations," SS  3,  4,  8,  10. 

Scope  and  extent  of  review  Id  general  on  ques- 
tion of  validity,  see  "Appeal  and  Error,"  i  17. 

Waiver  of  objections  to  pleading  in  action  for 
violation  of,  see  'TIeadfng,"  {  0. 

OUSTER. 

Amendment  to  pleading  in  action  to  oust  offi- 
cer, aee  "Pleading,"  |  6. 
Of  officer,  see  "Officers,"  8  2. 

PARENT  AND  CHILD. 

See  "Quaidlan  and  Ward"  ;  "Infanta." 
Advancements      parent  to  child,  see  fDesoent 

and  Distribntion?*  |  2. 
Custody  of  children  on  divorce,  see  "Divorce," 

I  6. 

PAROL  EVIDENCE. 

In  dvU  actions,  see  "Evidence,"  {  & 

PARTIES. 

Abutting  owner  as  pn^r  party  to  action  to 
abate  obstructions  in  street,  see  "Municipal 
Corporations,"  8  9. 

Competency  as  witnesses,  see  "Witnesses,"  f  1. 

Domicile  or  rexidence  as  affecting  venue,  see 
"Venue,"  S  1. 


Entitled  to  allege  error,  see  "Criminal  Lttw," 
§13. 

Objections  for  purpose  of  review,  see  "Appeal 

and  Error,"  8  5. 
Persons  affected  by  estoppel,  see  "Estoppei,**  {  L 
Persons  entitled  to  abate  nuisance,  see  *  Kni»- 

ance,"  8  2. 
Presence  at  trial,  see  "Trial,"  I  2, 
Transfer  of  Interest  ground  for  abatemoit,  aee 

"Abatement  and  Revival,"  I  1. 

At  aottone  try  or  againtt  particular  cloiaet 

See  "Guardian  and  Ward,"  8  2. 

Tenants  in  common,  see  "Tenant?  in  Common,'* 

In  particular  actions  or  prooeedingu 

See  "Injunction,"  «  8. 

On  appeal  or  writ  of  error,  see    "Appeal  and 

Error,"  H  4,  6.  18. 
On  bill  of  exchange  or  pnunlsaoiy  note,  see 

"Bills  and  Notes,^  |  6. 
On  note  given  for  loan  of  community  moneir,  see 

"Hosband  and  Wife,"  {  3. 

To  parUoular  tiUuta  Qfconvey/ancet,  oontraeto, 

or  tranacMCfoRCi 
See  "Assignments,*'  f  2;  '^ntiaets,"  |  1; 
"Mortgages,"  |  2. 

I  1.   S*tMtSt   objeotloms.   maA  amend- 
aaeot. 

*In  an  action  against  a  corporation  Held 
proper  to  permit  an  amendment  of  the  com- 

flafnt  necessitated  by  a  misnomer  (Civ.  Code, 
367,  and  Code  Civ.  Pn>&  I  473)^Misbec  v. 
CUo  Min.  Go.  (CaL  App.)  1077. 

PARTITION. 

limitation  of  actions  for,  aee  "Llmitatitxi  of  Ac- 
tions," 1 1. 

8  !•    Aetlons  for  partition. 

Where  in  partition  the  report  of  the  referees 
shows  that  the  proceeding  has  been  imjost  and 
inequitable,  it  should  be  aet  aside. — Richardaon 

V.  Ruddy  (Idaho)  606. 

Where  the  referees  in  partition  have  not  fol- 
lowed the-  directions  of  the  coort  In  tiie  survey 
of  the  business  lots  involved  therein,  their  report 
should   be  set  aside. — ^BkhardsMi  t.  Buddr 

( Idaho)  606. 

Evidence  in  a  suit  for  partition  held  not  tn 
show  that  plaintifl  or  his  jffedocessor  had  beeu 
in  the  possession  of  tlie  propnty  within  in 
years  preceding  the  conunmcement  of  the  a<^ 
tion,  essential  to  its  maintenance  within  2  Bal- 
liuger's  Ann.  Codes  &  St  I  4^7. — ^Hyde  t. 
Britton  (Wash.)  307. 

Evidence  in  a  suit  for  partition  examine*!, 
and  hfld  to  support  a  finding  that  plaintiff  ha<l 
not  title  to  the  property  sought  to  be  parti- 
tioned.—Hyde  V.  ^tton  (Wash.)  807. 

*In  partition  plaintiff  has  the  burden  of  pmv- 
inn  his  title  by  a  fair  preponderance  of  the  evi- 
dence.—Hyde  V.  Britton  (Wash.)  307. 

PARTNERSHIP. 

In  Irrigation  ditch,  sea  '^Waters  and  Wat«r 

Courses."  I  4. 
Retention  of  equitable  jurisdiction  ac(}air(>d  in 

proceedings  for  diasolntion,  see  "Bquity,*'  {  1. 

8  1.   The  relation. 

■Facts  held  not  to  show  a  partnership — ^Phil- 
lips V.  Mirea  (Cal.  App.)  300. 

*In  a  suit  for  the  dissolution  of  a  partnerahlr. 

a  finding  of  the  existence  of  the  partnership 
entitling  plaintiff  to  relief  kdd  warrantt-d. — 
I^wrence  v.  Halverseu  (Wash.)  88% 


*  Point  annotated.  See  sjllabu. 
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I  S.    Miitul  ricKte,  dadM,  mmA  U«UU* 

Under  ft.  pu&mUp  contrmct  for  mhUnc 
tEajuaetinit,  def  wdaot,  who  for  want  of  f  nnds 
had  to  8dl  an  interest  In  a  mhio,  accoont- 
able  only  for  the  price  recelTed,  in  the  absence 
of  evidence  of  fraud.— Rutan  T.  Hack  (Utah) 
8SS. 

Matters  held  not  to  ibow  a  fraod  by  apar^ 
ner  on  Ub  oopartner^Bntan  v.  Hntt  CUtah) 

PART  PAYMENT. 

Bnforconent  of  contract  «■  d^tendoit  on  part 
pi^ent  Bee  "Specific  Performance,"  1  2. 

Of  taxes  as  barring  sale  of  entire  propeitr,  aee 
"Taxation,"  S  6l 

Within  statute  of  Umltationa.  aee  "Umitation 
ta  AetiouB,"  S  8. 

PARTY  WALLS. 

See  "Boondaries,"  |  1. 

PASSENGERS. 

See  "Carrtera,"  {  2. 

PASTURAGE 

On  pnUie  lands,  aee  "PabUe  I«ndi,'*  |  L 

PATENTS. 

For  pnblic  lands,  aee  "Minea  and  Minerals," 
{6.  ^ 

PAYMENT. 

See  "Compromise  and  Settlement" 

Bnforcement  <tf  contract  as  depradent  on  iwrt 
paTmen^  see  "Sped&c  Perfomumee^*'  I  2. 

Of  part  of  taxes  as  barrinc  sale  ot  entire  prop- 
erty, see  "Taxation,"  {  6. 

Part  payment  within  statute  of  limitations, 
see  "Iifmitatlon  of  ActioDs,"  {  3, 

Kdlt  to,  as  condition  precedent  to  discharging 
llan  on  land  aold  for  assessment  for  pablic  im- 

rrovementa,  aee  "Mnnicipal  Coxporationa,'* 
7. 

OTparHoularotOMea  o/obligatloru  or  UdbUtUe*. 

See  "Chattel  Mortcagea,"  {  4;  "Insurance."  | 

11 :  "Mortgagefl,'nr4. 
Corporate  stock,  see  "Corporations." 
Of  bill  of  exchange  or  promissory  note,  sec 

"Bills  and  Notes,^'  !  5. 
Water  rents,  see  ''Waters  and  Water  Courses," 

i  4. 

ff  I.  AppUeatloa. 

•Under  the  express  prorlsfons  of  Civ.  OoJe, 
i  1479.  a  debtor  has  the  absolute  right  to 
direct  at  the  time  of  payment  the  oblieationa 
to  which  he  desires  the  same  applied.— Frutlg 
T.  Trafton  (Cbl.  A^.)  70. 

A  debtor's  dlrectlui  that  remittances  were 
made  "for  Credit,"  and  "to  apply  on  account," 
Tteld  not  a  direction  for  implication  on  tiie  nn- 
secured  portion  of  the  -  account- — Frutig  t. 
Trafton  (Oal.  App.)  70. 

I  «. 


*In  an  acdoo  by  a  ward  against  his  guardian 
to  recover  raooeya  received  by  the  latter,  hM 
that  It  waa  Inferable  that  ptmnent  had  bea 
mada^lAve  v.  Lot*  (Kan.)  201. 

PEDDLERS. 

See  "Hawkers  and  Paddlera." 

PENDENCY  OF  ACTION. 

Effect  on  limitation  of  other  acticm,  see  "lim- 
itatiOD  of  Actloiu."  I  2. 

PERJURY. 

Ohar^  of.  In  Jndldal  proceedings  as  priTUe* 
1^  oommnnicatlon.  see  "Libd  and  Slander," 

Instructlona,  see  "Orimlnal  Iaw."  I  6. 

8  1.  OSeBses  and  respoBsiblUty  there- 
for. 

*In  a  prosecution  for  perjury,  it  is  incnmbent 
oa  the  state  to  show  that  aceoaed  made  the 
falae  atatementa  knowing  them  to  be  falae,  or 
under  such  drcumatances  that  knowle^  would 
be  invvted  to  him.— «tate  t.  Smidi  (OvI)  8BB. 

I  8*   Proaeevtlon  and  pnnlskment. 

In  a  prosecution  for  perjury,  evidence  held 
admiaaiue  as  showing  knowledge  on  the  part 
of  accused  of  the  falsity  of  hia  testimony. — 
State  T.  Smith  (Or.)  865. 

In  a  prosecution  for  perjury  in  support  of  an 
alleged  fraudulent  claim  for  injuries  against  a 
city,  evidence  of  H.  held  to  show  the  relation- 
ship existing  between  defendant  and  L.,  and  de- 
fendant's koowletUie  of  L.'s  physical  condition, 
and  the  character  of  the  busineaa  in  which  they 
were  thd  oigaged. — State  y.  Smith  (Or.)  86S. 

PERSONAL  INJURIES. 

See  "Aasanlt  and  Battery,"  8  1 ;  "Negligence." 

Caused  by  electricity,  see  "Electricity." 

Caused  by  negligent  use  of  highway,  see  "Mu- 
nicipal CorporationB,"  {  9. 

Evidence  of  other  injuries,  see  "E^r!dence,"  8  2. 

Excessive  damages,  see  "Damages,"  8  2. 

Expert  testimony,  see  "Evidence,'*  8  9- 

Harmlese  error,  see  "Appeal  and  Error,"  8  22. 

Measure  of  damages,       "Damages,"  8  1. 

Objections  for  purpose  of  review,  see  "Appeal 
and  Error,"  8  O. 

Pleading,  evidKice,  and  assessment  oi  damages, 
see  "Damages,"  I  8. 

Pleading  in  general  in  action  for,  see  "head- 
ing," t  a 

To  employd.  aee  "Master  and  Servant."  H  2-8. 

To  licensee,  see  "Railroads,"  8  3. 

To  passenger,  see  "Carriers,"  f  2. 

To  traveler  on  highway,  see  "Municipal  Cor^ 

porations,"  8  10. 
To  traveler  on  highway  croasing  railroad,  see 

"Bailroada,"  8  a 

PETITION. 

For  cstaUiahment  of  highway,  aee  "Highways," 

II. 

In  bankruptcy,  see  "Bankmptcy,"  8  1* 
In  pleading,  see  "Pleading,"  S  2, 
To  transfer  cause,  see  "Courts,"  8  0. 


glcadfaiK,  avldanee,  trial,  aad  re- 
view. 

*Where  a  complaint  allegea  a  debt,  and  the 
anawer  all«es  payment,  and  plaintitf  proves 
that  the  debt  was  contracted,  the  burden  of 
proving  payment  is  upon  defendant.-— Sangui- 
nelU  T.  Pelltgrini  (OaL  App.)  283. 

*  Feint  annotated*  8m  arllabwh 

88  P.— 75 


PHYSICIANS  AND  SURGEONS. 

As  expert  witnesses,  see  "Evidence."  8  9. 
Medical  expenses  as  element  of  damages,  see 

"DamBKes,"  S  3. 
Privileged  communications^  see  "Witnesses,"  8  !• 
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PLEADING. 

Amendment  after  remand  by  api>ellate  court, 
see  "Appeal  and  Error,"  |  25. 

Appflalabfli^  of  orders  roating  to,  see  "Ap- 
peal and  Error,"  8  3. 

Conformity  of  findings  on  trial  1^  court  to  idead- 
inn,  see  "Trial "  S  7. 

Conformity  of  Jnaament  to  ideadlnn,  see  "Jndc- 
ment,"  |  S. 

Dismissal  on  trial  for  .failure  of  plaintiff  to  in- 
troduce evidence  controverting  answer  of  de- 
fendant, see  "Trial,"  I  4. 

Judgment  on  default,  see  "Judgment,"  f  2. 

Objections  for  putpoae  of  review,  see  "Appeal 
and  Error,"  {  D. 

Beview  of  discretioiuiy  rulings  on,  see  "Appeal 
and  Error,"  fi  20.    .  -i-i— 

Scope  and  extent  of  review  of  rulings  In  gen- 
eral, see  "Appeal  and  Error."  |  17. 

Waiver  of  objectionB  to  rulings,  see  "ApjMal 
and  BrroT,"  |  23. 

AUegattom  a$  topartfeular  /tutt.  aeU,  or 
tninMettofit. 

See  "Compromise  and  Settlement" :  "Damans," 
8  3  ;  "Estoppel,"  1 1 ;  "Judgment,*'  1 12; 

ment."  8  2. 

Statute  of  limltationib  see  "Limitation  of  Ac- 
tions," I  4. 

In  actUms  by  or  against  particular  dotra  of 

parties. 

See  "Brokers."  8  2 ;  Husband  and  Wife,"  8  2; 
"Municipal  Coiporations,"  8  10 ;  "Sheriffs  and 
Constables,"  8  3 ;  "Trespass."  8  1. 

Assignees  for  benefit  of  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors,"  8  1< 

Husband  or  wife,  see  "Divorce,"  8  3. 

iiftockholders,  see  "Corporations,"  8  2. 

InparUcular  actlont  or  prooaedtTiffa. 

Pt^  "Divorce,"  8  3;  "Ejectment,"  8  2;  "Bquliy,'* 

8  2 ;  "Beplevin,"  8  2. 
For  breach  of  contract,  see  "Contracts,"  8  4. 
For  compensation  of  broker,  see  "Brokers,"  8  2. 
For  conversion  of  personalty  by   sheriff,  see 

"Sheriffs  and  Constables,"  8  3. 
Foreclosure  of  mechanic's  lien,  see  "Mechanics' 

Liens."  8  3. 

For  merchandise  famished  wife,  see  "Husband 

and  Wife,"  8  2. 
For  price  of  goods,  see  "Sales,"  I  4. 
For  reward,  see  "Rewards." 
For  wages,  see  "Master  and  Servant."  8  1- 
Indictment  or  criminal  information  or  com* 

plaint,  see  "Indictment  and  Information." 
On  bill  of  exchange  or  promissory  note,  see 

"Bills  and  Notes,"  8  0. 
On  bonds  of  offlcerB  fn  general,  see  "Officers," 

8  4. 

On  insurance  policy,  see  "Insurance,"  8  13. 

To  cancel  instrument,  see  "Cancellation  of  In- 
struments," 8  2. 

To  compel  supply  of  water  to  private  consumer, 
see  "Waters  and  Water  Oournes,"  8  4. 

To  determine  and  establish  mining  rights,  see 
"Mines  and  Minerflls,"  8  5. 

To  enforce  agricultural  lien,  see  "Agriculture." 

To  enforce  BtocUioIder*B  liability,  see  "Corpora- 
tions." 8  2. 

To  enjoin  sale  of  property  for  taxes,  see  "Taxa- 
tion." E  5. 

To  establish  or  enforce  trust,  see  "Trusts,"  8  4. 

To  recover  office,  see  "Officers,"  |  2. 

To  restrain  diversion  of  water,  aee  "Waters 

and  Water  Courses,"  8  4. 
To  restrain  nuisance,  see  "Nuisance,"  88  1.  2. 
Vacation  of  street*  sea  "Moniclpal  Corpora- 

tions,"  I  a  ^  ^ 


8  !•   Form  and  mllesatloiu  1b  gvmarwX, 

Certain  allegation  of  complaint  held  a  mere- 
conclusion  of  law. — Schoonovsr  v.  Bimbaiim 
(Cal.  Sup.)  899. 

An  allegation  In  •  complaint  that  defendant 
received  the  money  sued  for  from  plaintiff  in 
trust  for  certain  purposes  held  not  an  allega- 
tion of  fact,  but  a  mere  conclusion  of  pleader. — 
Francis  v.  Qisbom  (Utah)  fi71. 

{  X.  Deeluatlom,  oomplalat*  petition,  or 
stateveat. 

A  para^ph  of  a  complaint  on  a  bond  mere- 
ly assignmg  a  particular  breach  of  the  condi- 
tioDS  held  not  demurrable  for  failure  to  repeat 
certain  preliminary  all^tions  in  the  ootoplaiiit 
necessary  to  state  a  cause  of  action,  though  it 
was  mistakenly  designated  as  a  "cause  of  ac- 
tion."—Paterson  T.  Watson  (Colo.)  9S8. 

Where  several  persons  are  named  as  dtfend- 
ants,  the  complaint  must  contain  allegatkms 
sufficient  to  charge  them  jointly.— Ibiicer 
St.  Joe  Lumber  Co.  (Idaho)  695. 

*Where  separate  causes  of  action  are  joined 
in  the  same  complaint,  each  of  said  canwa 
must  be  separately  stated. — ^Kmger  v.  St.  Joe 
Lumber  Go.  (Idaho)  695. 

An  objection  that  the  petition  contained  two 
causes  of  action  Add  immaterial  under  the  evf- 
denee.— Kn^bt  v.  Dalton  (Kan.)  124. 

8  3*    Ploa  or  asuwer*  oroM-ooatplalatr 
mnd  aAdAvlt  of  defense. 

In  an  action  for  injuries  from  an  electric 
wire  8U8i>ended  from  a  trestle,  the  answK'  held 
not  to  raise  an  issue  that  the  wire  was  strong 
before  the  trestle  was  erected. —  Bonrke  t. 
Butte  Electric  ft  Power  Co.  (Mont)  470. 

8  4.    BepUoatlon  or  reply  and  snbse- 
qnent  pleadings. 

*Tbe  defense  of  former  adjudication  held  de- 
nied hy  ^rawation  of  law,  under  Code  Civ. 
Proc  I  607.  and  is  unavailable  •  without  vrwit 
thereto.— Harding  v.  Harding  (Cal.  Sop.)  434. 

8  5.   Demurrer  or  eieoeption. 

Demurrer  to  complaint  aa  amended  held  un- 
neceasaty  to  save  rights  aoqnlred  hj  demurrer 
to  original  complaint.— Flood  f.  Templttaa 
(Cal.  Sup.)  148. 

•When  a  demurrer  Is  sustained  to  a  com- 
plaint, it  is  within  the  discretion  of  tiie  trial 
court  either  to  allow  an  amended  complaint  to- 
be  filed,  or  forthwith  give  judgment  in  favor 
of  the  defendant — Stewart  v.  Douglass  (GaL 
Sup.)  699. 

Where  a  complaint  states  an;^  cause  of  acHon 
that  will  put  defendant  on  his  defense,  it  is 
not  subject  to  demurrer. — Ylllage  of  Sand  Point 
V.  Doyle  (Idaho)  59& 

8  6.  Amended  and  ampplemeMtal  plead- 
Incs  and  repleaoer. 

*The  right  to  amend  a  complaint  after  the 
filing  of  a  demurrer  is  absolute  only  when  it  is 
exercised  before  the  demurrer  is  argued  and  sub- 
mitted as  provided  by  Code  Civ.  Proc.  8  472. — 
Stewart  v.  Douglass  (Cal.  Sup.)  699. 

An  amendment  to  a  complaint  to  oust  con- 
stables from  office,  under  County  Oovemment 
Act,  6  GO,  as  amended  by  St  1901.  p.  6^.  c. 
234,  held  properly  allow^  after  close  of  plain- 
tiff's case  and  motion  for  nonsuit — ^Petqtle  v. 
Davidson  (Cal.  App.)  161. 

Where  a  party  litigant  offers  to  file  an  amend- 
ment at  the  close  of  the  trial  without  an  offer 
of  further  proof,  the  offer  to  file  may  be  re- 
jected in  the  abaeoce  of  variance  between  the 
pleadings  and  proof. — (Srand  Central  Min.  Co.  r. 
Mammoth  Mio.  Co.  (Utah)  648. 
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In  a  sQit  to  determine  eztralateral  rirbta  ap- 
purtenant to  a  mining  cUim,  defendant  held  not 
entitled  to  amend  to  conform  to  a  theory  ad- 
vanced the  trial  judge  in  hts  opinion,  not 
snstained  by  any  evidence  Introduced  at  the 
trial,  in  the  absence  of  any  daim  that  addition- 
al evidence  conld  be  procured. — Grand  Central 
Min.  Co.  T.  Mammoth  Mln.  Co.  (Utah)  648. 

An  order  permitting  plaintiff  to  amend  hli 
comi^aint  to  conform  to  the  proof  with  ref- 
erence to  the  giving  of  certain  architects' 
c^tificat^  held  proper. — Gritman  v.  United 
States  FldeUty  &  Ooaranty  Co.  (Wash.)  6. 

I  7.  MoUoM. 

Where  the  pleadings  raise  no  material  issue 
of  fact,  a  motion  for  judgment  on  the  plead- 
ings is  properly  granted. — Schoonover  v,  Bim- 
baum  (Cal.  Sup.)  999. 

•Judgment  on  the  pleadings  held  properly  de- 
nied if  the  answer  puts  in  iasne  the  material  al- 
lotions  of  the  complaint.— Mills  Novelty  Oo.  t. 
Dnnbar  (Idaho)  932. 

*Iu  an  action  for  damages  for  defendant's 
failure  to  construct  a  house  for  plaintiff  accord- 
ing to  the  contract,  held  that  there  was  no  error 
in  denying  a  motion  to  require  a  setting  oat  of 
the  contract  in  the  complaint,  and  to  make  para- 

g'aphs  more  definite  and  certain. — Ekstrand  t< 
arth  (Wash.)  306. 

i  8.    Issnss,  proof,  mmd  T«rlnnoe. 

A  denial  in  the  answer  of  a  conclusion  of 
law  stated  in  the  complaint  raises  no  issue  of 
fact— Schoonover  v.  Blmbanm  (Cal.  Sap.) 
999. 

In  an  action  for  compensation  as  a  real  estate 
broker,  a  motion  by  piaintilb  for  Jndgmeot  on 
the  pleadings  held  properly  snatainea. — Toder  v. 
Bandol  (Okl.)  537. 

I  9.   Def  eeta  and  objeettoms,  waItot,  «ad 
aide*  by  Tordlot  or  Jvdcnent. 

*Undar  Code  CSv.  Proc.  $,434,  failure  of  com- 
plaint to  state  facta  sufficient  to  constitute 
a  caoH  of  actira  may  be  raised  at  any  time.— 
Flood  T.  Templeton  (OaL  Sup.)  148. 

'Where  defendant  answers  and  does  not  move 
to  have  the  complaint  made  more  definite,  an 
objection  at  the  beginning  of  trial  to  the  in- 
trodoction  of  evidence  because  of  the  indefinite- 
ness  of  the  complaint  comes  too  late. — GJeisse- 
man  v.  (Seissemaii  (Colo.)  635. 

Under  2  Hills*  Ann.  St.  {  4433,  certain  al- 
leged defects  in  the  complaint  in  an  action 
for  violation  of  an  ordinance  relating  the  sale 
of  intoxicating  liquors  held  cured  by  going  to 
trial  on  the  merits. — Cr^hton  t.  PeaB&  (Colo.) 
1057. 

POLICY. 

Of  Inanrance,  mb  **Insurance.** 

POLITICAL  PARTIES. 

See  "Elections." 

POLITICAL  RIGHTS. 

Suffrags.  see  "Elections." 

PONDS. 

See  "Waters  and  Water  Gonrses." 

POSSESSION. 

See  "Adverse  Possession." 


Enforcement  of  parol  gift  followed  by  posses- 
sion, see  "Specmc  Performance,"  S  2. 

Of  d^ised  pronlses,  see  "Landlord  and  Ten- 
ant," 18. 

Of  office,  see  'X>fficenr,"  S  2. 

Of  public  lands,  see  "Public  Lands,"  §1  2,  8. 

Proof  of,  In  ejectment,  see  "Ejectment,^'  |  2. 

Retention  by  grantor  In  fraudulent  conveyance, 
see  "Frandulait  Gonv^ances,"  |  1. 

Writ  ct  asaiatance,  see  "Assistance,  Writ  of." 

POWERS. 

Of  attorney,  see  "Principal  and  Agent** 

PRACTICE. 

Tn  lend  office,  see  "Public  Lands,"  f  S  2,  8. 

tn  particular  civil  acUana  or  proeeedingt. 

See  "Contempt,"  6  2;  "Ejectment";  "Habeas 
Corpus,"  I  1;  ''Mandamus,"  S  8;  "Prohibi- 
tion** ;  "Replevin." 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  |  0. 

Condeoination  proceedings,  see  "Eminent  Do- 
main," S  8. 

ParUciUar  proosBdtno*  <n  aoHotis. 

See  "Abatement  and  BeviTal":  "Affidavits"; 
"Appearance";  "Assistance,  Writ  of";  "Con- 
tinuance";  "Costs";  "Damages,"  {  8;  "IMe- 
miseal  and  Nonsuit";  "Divorce,"  |  8:  "Evi- 
dence" ;  "Execution"  ;  "Judgment"  ;  "Jadiciel 
Sales";  "Jurr";  "Limitation  of  Actions"; 
"Motions";  "Parties";  "Pleading";  "Process"; 
"Reference";  "Trial";  "Venue." 

Nonsuit,  see  "Trial,*'  B  4. 

Verdict  see  "Trial,  S  o. 

AtrttetdiH- tvmedln  in  or  fncfdent  (0  ocMoiu. 

See  "Attachment";  "Garnishment";  "Injunc- 
tion" ;  "Receivers." 

Procedure  in  criminal  pnweoutlons. 

See  "Criminal  Law.'* 

For  violation  of  liquor  laws,  see  "Intozicatini 
Llqoors,"  {  8. 

Procedurs  in  exercise  of  special  jwiediatUme. 

In  bankruptcy,  see  "Bankruptcy,"  I  1. 
In  equity,  see  "Equity.*' 

In  justices'  coorts,  see  "Justices  of  the  Peace," 
I  2. 

Particolar  oonrts,  see  "Conrts." 

Procedure  on  re9l«to. 

See  "Appeal  and  Error";  "Certiorari,"  |  2: 
"Exertions,  Bill  of"  ;  "Justices  of  the  Peace,** 
I  8;  "New  Trial";  ''Review." 

PREJUDICE. 

Ground  for  reversal  In  dvil  actions,  see  "Appeal 
and  Error,"  S  22. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  §  3. 

PRELIMINARY  INJUNCTION. 

Restraining  nuisance,  see  "Nuisance,"  $  1. 

PREMIUMS. 

For  Insnrsnee,  see  "InBurance,"  S  4, 
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8S  PACIFIO  REPOBTE&. 


PRESCRIPTION. 

AcqaMtlon  of  richta,  see  "Adverse  PaMesrim,** 
1 1 ;  "Waters  and  Water  Conrsea,"  {  2. 

Effect  of  iostitutloff  condemnatioa  i^tweedings 
on  ri^t  to  claim  ^  preacrlption,  see  "BUactUm 
of  Benwdicfl." 

PRESENTMENT. 

By  grand  jury,  aee  "Indictment  and  Informa- 
tion." 

Of  bm  or  note,  see  *^illB  and  Notea,"  S  4> 
Of  claims  acainst  esUte  of  decedent,  see  "Bx- 
ecnton  ana  Adminirtrators,"  |  d. 

PRESUMPTIONS. 

Id  criminal  prosecutions,  see  "Criminal  Xmw," 
8  4. 

On  appeal  or  mror,  aee  "Appeal  and  Error," 
I  1». 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Olient";  "Brokers." 

Admissions  by  agent,  see  "Evidence,"  |  4. 

Author!^  of  claim  agent  of  railroad,  see  "Rail- 
roads.''^ S  1. 

Corporate  agents,  see  "Corporations,"  ||  8,  4. 

Insuranee  agents,  aee  "Insorance."  |  1. 

Principal  as  agent  aorety,  see  "Principal  and 
Surety,"   «  1. 

I  1.  Th«  ralatloa. 

A  contract  between  plaintiffs  and  defmdant 
conatmed,  and  held  a  contract  for  the  sale  of 
land  to  defendant,  and  not  one  vbereby  defend- 
ant became  plaintiffs'  agent. — ^Monk  t,  Dnell 
(Wasb.)  818. 

1  S.   Mntul  richta,  dntlea,  mnd  UablU- 
tlea. 

Agre«nent  with  defendant  for  the  sale  of 
land  construed,  and  expeosea  Incurred  by  de- 
fendant and  payments  to  the  vendors  prior  to 
the  agreement  held  not  chargeable  as  a  credit 
against  its  indebtedness  ari«ng  on  the  subse- 
quent sale  of  the  land. — Clyne  t.  Easton, 
Gldridge  &  Gk>.  (Cal.  Sap.)  36. 

Under  an  agreement  for  the  sale  of  land,  de- 
fendant by  a  conveyance  to  its  clerk  held  bound 
to  pay  off  the  incumbrances,  Trlth  interest,  and 
pay  the  voidors  the  stipulated  sum  mentioned  In 
the  contract,  unless  the  agreement  was  aubae- 
qaently  modified. — Clyne  v.  Easton,  Eldridge  A 
Go.  (Gal.  Sup.)  86. 

Certain  transaction  between  membw  <^  an 
association  and  a  corporation  which  was  con- 
ducting experiments  under  contract  with  the 
association  heid  not  to  preclude  the  member 
from  recovering  from  the  assoeiatim  tox  services 
performed  in  looking  after  operations  under  tbe 
contract— Poole  T.  Poindexter  (Kan.)  126. 

i  3.   Bifflits  ana  lUbUltles  as  to  third 
persoBS. 

♦The  ratification  by  a  prindpal  of  an  act  of 
an  agent  previously  unauthorised  is  not  binding 
on  the  prmcipal,  unless  made  with  full  knowl- 
edge of  tlie  fact8.->-Vaney  Bank  of  Phoenix  v. 
Brown  (Arix.)  SfiZ 

Facts  reviewed,  and  held  sufDcient  to  show 
express  authority  to  an  agent  to  execute  a  con- 
tract for  the  sale  of  real  estate. — ^Winch  v. 
Edmunds  (Colo.)  632. 

Selling  ^ent  held  without  authority  to  sell 
articles  not  dealt  in  by  hfs  principal,  or  to 
warrant  the  quality  of  articles  sold  aa  equal  to 
articles  not  handled  by  his  principal. — ^Iteid  v. 
Alaska  Packing  Go.  (Or.)  m. 


*A  principal  is  not  bound  by  the  acts  of  the 
agoit  unless  they  are  within  the  real  or 
ai^Muroit  BOQp*  ot  the  agent's  authority. — 
T.  Alaska  Paddng  Go.  (Or.)  130. 

Seller  held  not  bound  to  advise  buyer  of  dianp- 

{)rovaI  of  unauthorised  act  of  agent  in  warrant- 
ng  the  goods  sold. — Beid  7.  Aluka  Packing  Co. 

(Or.)  139. 

Act  of  principal  in  shipping  samples  of  goods 
to  buyer  held  not  to  constitute  a  ratification  of 
agent  B  nnauthoriaed  act  in  warrantii^  the 
goods  cMitraeted  to  be  aold. — ^Beld  t. 
Packing  Co.  (Or.)  1S9. 

*Where  an  uent  exceeds  his  authority,  the 
principal  must  ojsafGrm  his  at^  within  a  reason- 
able time. — Beid  v.  Alaska  Packing  Co.  (Or.) 
138. 

In  an  action  against  a  railroad  company  tor 
negligently  constructing  a  fill  over  wat^  course, 
declarations  made  by  plaintiff  to  persons  not 
shown  to  be  representing  defendant,  in  deter- 
mining the  sise  of  the  drain  or  the  nature  and 
character  of  the  fill,  held  inadmissible— Prioe  t. 
Oregon  R.  Oo.  (Or.)  848. 

PRINCIPAL  AND  SURETY. 

Compromise  and  settlement  of  claims  against 
surety,  see  "Compromise  and  Settlement." 

Liabilities  of  sureties  on  bonds  for  performance 
of  duties  of  trust  or  office,  see  "Executors 
and  Administrators,"  |  11 ;  "Officers,"  {  4. 

LiabilitlsB  of  sureties  on  bonds  in  le^  pro- 
ceedings, see  "Attachment."  i  8,  4. 

Limitation  of  actions  betwem  soretiea,  aee 
"Limitation  of  Actions,"  |  1. 

Belease  Ot  surety  on  notc^  see  "Bills  and  Notes," 
5  5. 

i  1.  Creation  and  ezlstoBoe  of  velatloB. 

Where  a  sheriff's  bond  as  tax  collector  was 
delivered  before  completion,  the  liability  of 
sureties  who  had  signed  it  depended  on  wbedwr 
the  sheriff  bad  authority  to  deliver  the  uncom- 
pleted ittstrument  as  their  act  and  deed.-— Baker 
County  V.  Huntington  (Or.)  532. 

A  principal's  authority  to  deliver  an  uncom- 
pleted txma  as  the  act  and  deed  of  oertain  sure- 
ties, who  had  signed  it,  may  be  irai^ied  fran 
the  sureties'  acta  and  conduct — Baker  County 
V.  Huntington  (Or.)  BS2. 

The  mere  act  of  certain  sureties  in  signing  the 
bond  of  their  principal  and  leaving  It  In  his 
custody  uncompleted,  without  an  express  re- 
striction aa  to  its  delivery,  held  inaofficient  as 
a  matter  of  law  to  show  the  principal's  au- 
thority to  deliver  the  bond  before  completion. — 
Baker  (bounty  v.  Huntingt(Hi  (Or.)  532. 

Where  a  contractor'a  aurety  delivered  the 
bond  to  the  contractor  for  the  purpose  of  closing 
a  building  contract  with  plaintiff,  the  con- 
tractor became  the  surety's  agent  to  deliver  the 
bond.— Oritman  v.  United  Sutes  Fidelity  & 
Guaranty  Co.  (Wash.)  6. 

i  2.   Bigiltta  wad  remedies  of  swety> 

Persons  Indorsing  a  note  at  the  time  of  its 
execution,  prior  to  enactment  of  Negotiable  In- 
struments Act  (SesB.  Laws  18W;  p.  840„  e.  149^. 
held  liable  to  each  other  for  contribation.r— Cald- 
well T.  Hurley  (Wash.)  318. 

PRIORITIES. 

Between  appropriations  of  water  rights,  see 
"Waters  and  Water  Courses,"  S  2. 

Of  claims  against  property  in  hairas  of  receiver, 
see  "Receivers,"  S 

Of  mortgages,  see  "Chattel  Uortgages,"  %  2; 
"Mortgages,**  |  2. 

Of  receivers'  certificates,  see  "Bccelvera,"  t  !• 
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PRISONS. 

Dnctlon  bj  conntr,  lee  "Coantlea,''  1 1. 

PRIVATE  NUISANCE 

See  "Nnknnce,"  I  1. 

PRIVATE  ROADS. 

Assignment  ci  errors  on  issue  as  to  whether 
road  was  a  private  one,  see  "Appeal  and  Br- 
ror,"  I  13. 

Election  of  remedy  to  eBtabliah  private  roadi, 
see  "Election  of  Remedies." 

lUghts  of  way,  see  "Easements.'* 

PRIVILEGE. 

Effect  on  limitation,  see  "Limitatkm  of  Ac- 
tiiHM,"  i  2. 

PRIVILEGED  COMMUNICATIONS. 

Defamatory  commnnicationB,   see   "Libel  and 

Slander,'*^  |  2. 
Disclosure  by  witness,  see  "Witnesses,"  1  1. 

PROBATE 

Of  will,  see  "Wills,"  I  2. 

PROBATE  COURTS. 

See  "Courts,"  S  3. 

Authority  to  settle  and  sign  bills  oi  exeeptbffis, 
see  "Exceptions,  Bill  of,"  5  2. 

PROCESS. 

S«vlce  of  notice  of  motion  tor  new  trial*  see 

"New  Trial,"  I  8. 
Service  on  officers,  see  *X>fficers,"  S  8. 

In  aoMon*  agalMt  parUoular  down  qfpartUa. 

See  "Corporations,"  |  4. 

Husband  or  wife,  see  "Divorce,"  S  8- 

in  parHcular  actions  or  proeeedtno»* 

See  "Bankruptcy."  S  1 ;  "Divorce,"  |  & 
On  appeal,  see  "Appeal  and  Error,"  t  7. 
To  forfeit  contract  for  sale  of  pabllc  lands,  see 
"Public  Lands,"  S  2, 

Particular /orms  of  writs  or  oOier  process- 
See  "Assistance,  Writ  of" ;  "Execution" ;  "Gaiv 
nUiment" ;  "Injnactlon" ;  "Mandamus" ;  "Pro- 
hibition"; "Beplevin";  "Beview." 

I  1.   Nstvz«,  IsswHM,  retuUitM.  «md 
▼alidltr* 

*If  a  party  does  not  submit  himself  volnn- 
tarilj  to  the  jurisdiction  of  a  court,  process  re- 
qoirins  such  appearance  must  be  issued  and 
served  In  snbstantial  compliance  with  the  law. 
—In  re  Cnlp  (GaL  App.)  80. 

*Tbe  authority  of  a  court  to  Issue  and  serve 
process  Is  restricted  to  the  territory  of  the  state 
where  issued,  and  the  court  has  no  power  to  re- 
quire persons  not  within  such  territory  to 
pear. — In  re  Culp  (Cat  App.)  89. 

f  2.  Sorrlac 

A  delay  of  five  months  between  the  Issuance 
and  return  of  a  summons  not  found  and  a  sub- 
sequent order  of  publication,  without  the  is- 
suance and  return  of  an  alias  summons,  Jield 
not  fatal  to  snch  sabseqnent  order  for  publica- 
tion under  Mills*  Ann.  Code,  {  41. — Ricnardson 
T.  Wortman  (Oolo.)  881. 


A  BumiQons  served  out  of  the  state  hcM  good 
under  Ballinger's  Ann.  Codes  &  St.  fi  4879.— 
Lawyer  Land  Co.  r.  Steel  (Wash.)  896. 

PROHIBITION. 

Of  traffic  In  Intoxicating  liqnors,  sn  "Intoxi- 
cating Liquors." 

t  1.   Natnrs  mud  ETOuds. 

The  question  whether  a  prtisecation  of  accused 
for  a  misdemeanor  is  barred,  under  Pen.  Code 
^  13S6,  1387,  held  within  the  jurisdiction  of 
the  court,  and  prohibition  dees  not  lie  to  prevent 
its  erorcise  thereof. — Kinard  v.  Police  Court 
of  City  of  Oakland  (Cal.  App.)  175. 

*The  writ  of  prohibition  only  issues  where 
the  inferior  court  is  proceeding,  or  is  about  to 
proceed,  in  excess  of  its  jurisdiction. — Kinard 
V.  Police  Court  of  City  <tf  Oakland  (OaL  App.) 
175. 

Code  Civ.  Proe.  H  1102,  11<^  do  net  author- 
ize the  issuance  of  a  writ  of  prohibition  to  re- 
strain a  superior  court  from  makinfr  an  order 
directing  the  payment  of  an  inheritance  tax,  on 
the  ground  that  the  statute  under  which  the 
court  is  proceeding  has  been  repealed,  sinoa 
such  order  is  reviewable  by  appeal  under  Code 
Civ.  Proc  i  963,  subd.  3,  which  constitutes  a 
plain,  speedy,  and  adequate  remedy  within  the 
mining  of  the  statute. — Gross  v.  Superior 
Court  of  City  and  Govnty  vi  Ban  Francisco 
(Cal.  App.)  815. 

*Fr<^ibition  will  not  Issue  to  prevent  city  offi- 
cers from  levyiliK  an  assessment  for  the  payment 
of  certain  bonds,  and  certifying  snch  levy  to  the 
county  tax  collector  for  coitecUrai  "as  other 
taxes  are  collected,"  under  provisions  of  Sess. 
Laws  1889.  p.  209,  i  86,  and  Sess.  Laws  1908, 
p.  84,  I  12,  subd.  10.— Denning  v.  Olty  of  Mos- 
cow (Idaho)  839. 

A  writ  of  prohibition  against  city  authorities 
will  be  denied  where  it  Is  shown  they  are  acting 
within  the  authority  given  by  statute. — Denning 
T.  City  of  Moscow  (Idsjio)  «I8. 

'Prohibition  held  not  to  lie  to  restrain  the 
discliargo  of  a  writ  of  gamistmient. — State  v. 
Saperior  Court  of  King  County  (Wash.)  14. 

PROMISSORY  NOTES. 

Se«  "Bills  and  Notes." 

PROOF. 

Of  loss  Insured  against,  ae«  "Insnnuice,"  {| 

10,  18. 

PROPERTY. 

See  "Adjoining  Landowners." 

Adverse  posstsslon,  see  "Adverse  PossesiAon.'" 

Constitutional  guaranties  of  rights  of  property, 

see  "Constitutional  Law,"  S  S. 
Dedication  to  public  ose,  see  "Dedication." 
Licenses  in  respect  to  real  property,  see  "Ll- 

ccaises,"  I  1. 
Protection  of  rights  of  property  injunction, 

see  "Injunction,"  S  2. 
Taking  for  public  use,  see  "Eminent  Domain." 

I\irUoutar»peeim  of  property. 

See  "AnlmaU";   "Franchises";   "Mines  and 

Minerals";  "Shipping." 
Interest  In  stock  of  corporation  aa  proptt^ 

right,  see  "Oorpozations,^*  |  1. 

PROSTITUTION. 

See  "Lewdoess." 


*  Volmt  anaotetsd.  Bm  sjUftlnu. 
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PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  |  B. 
In  criminal  proHcattons,  bm  "Criminal  Law, 
fl  6. 

PROXIMATE  CAUSE. 

Of  accident,  bm  "Insurance,"  |  9. 
Of  death  of  person  ejected  from  train,  M*  "Oar- 
riers,"  fl  2. 

Of  Injury,  Bee  "Master  and  Serrant,"  |  2; 
"Negligence,"  {  2, 

PUBLICATION. 

Of  statutea,  see  "Statutes,"  fi  1. 
Berrica  of  process,  lee  "Proceas,"  fl  2, 

PUBLIC  DEBT. 

Ssa  "Unnicipal  Corporations."  fl  11;  "Schools 
and  School  Districts."  |  1. 

PUBLIC  IMPROVEMENTS. 


Bt  municipalities, 
tions,"  H  2-7. 


see  "Municipal  Corpora- 


PUBLIC  LANDS. 

Acqnired  by  entrras  conununitj  property,  see 

^%usband  and  Wife,"  fl  3. 

Allotment  to  Indians,  see  "Indians." 

Apprrariation  of  water  rights,  see  "Waters 
and  Water  Courses,"  fl  1. 

Decisions  of  United  States  courts  as  aotlKWitr 

-  In  state  courts  on  rights  under  homestead  en- 
try, aee  "Courts,"  fl  1. 

Hncroacbment  on,  as  nutaance,  see  "Nuisance," 
fl  2. 

Judicial  natice  of  proceedings  of  public  land  at- 

flee,  see  "Evidence,"  f  1. 
Mineral  lauds,  see  "Mines  and  Minerals,"  flfl 

1-6. 

I  1.   GoTemme&t  awnaraUp. 

A  person  not  entitled  to  damages  for  the  de- 
pasturing of  public  land  held  not  entitled  to 
an  injunction  restraining  the  further  depastur- 
ing thereof.— Olemmons  y.  Gillette  (Mont.)  879. 

*A  i>er80n  inclosing  a  section  of  land  of  the 
public  domain  held  not  entitled  to  damages  for 
the  pasturiiM  of  the  land  by  another,  and  the 
consequential  Injury  resulting  from  his  twing 
compelled  to  allow  his  stock  to  ran  at  large 
on  the  rommon  ranges — Clemmona  v.  Gillett* 
(Mont.)  879. 

*A  citizen  inclosing  a  section  of  iaud  of  the 
public  domain,  in  violation  of  Act  Cong.  Feb. 
26,  1883,  c.  149,  23  Stat  321  fTI.  S.  Comp.  St 
1901,  p  1524],  held  not  entitled  to  call  on 
equity  to  prevent  anothpr  from  trespassing 
thereon.— Clemmona  v.  Oillette  (Mont)  879. 

A  laudowner  who  wishes  to  prevent  the  Incur- 
sions of  cattle  belonging  to  an  adjoining  owner 
may  erect  a  fence  on  one  or  more  sides  of  his 

8 remises.*— Anthonv  Wilkinson  Live  Stock  Co.  v. 
[cllgnam  (Wyo.)  ^64. 

*Tbe  use  of  public  uniucloBed  lands  for  pas- 
turage of  cattle  confers  no  title  on  the  person 
so  using  them,  but  the  government  may  at  any 
time  withdraw  Its  consent  to  auch  use. — An- 
thony Wilkinson  Idve  Stock  Co.  t.  Mcllquam 
(Wyo.)  364. 

•Privilege  of  pasturage  upon  public  nnin- 
dosed  lands  is  common  to  all  who  may  wish  to 
enjoy  it. — Anthony  Wilkinson  Live  Stock  Co.  v. 
Mcllquam  (WyoO  364. 


*PlaintiCE8  held  not  entitled  to  an  injunctior 
restraining  defendants  from  driving  their  sheep 
upon  certain  public  lands. — ^Hea&  T.  Smith 
(Wyo.)  683. 

I  £.   8we7  and  disposal  off  lands  of 
United  StatM. 

The  title  of  lend  relinquished  as  authorised  by 
Act  Cong.  June  4,  1897,  e.  2.  30  Stat  86,  htU 
to  vest  in  the  government  oo  the  Glins  of  the 
deed  of  relinquishment  for  reowd. — Territory 
V.  Perrin  (Aria.)  361. 

A  sheriff's  return  of  service  of  notice  of  tar- 
felture  of  school  land  ctmtracts,  which  states 
that  be  "found  no  one  in  possession"  of  the  land 
held  not  a  return  that  no  one  was  in  ponesston. 
— True  T.  Brandt  (Kul.)  826. 

•Act  Cong.  June  14,  1878,  c  190,  fl  2,  20  Stat. 
113,  being  an  act  to  encourage  the  growth  of 
timber  on  tjhe  Western  prairies,  does  not  pro- 
hibit a  jtersoa  who  entos  timber«ulture  lana 
from  contraetiiig,  before  he  secures  his  patent 
to  sell  the  land  after  he  makes  him  final  proof. — 
Watklna  land  Co.  v.  (^epe  (Kan.)  989. 

Intended  concealment  from  government  of 
trust  under  which  a  party  perfected  the  title  to 
scrip  land  held  not  to  affect  the  enforcement 
of  uie  trast,  where  government  officials  knew 
and  ecmsidered  all  the  facta  in  rdatlra  thereto. — 
Keely  v.  Oien  (Moat)  222. 

Act  Cong.  Feb.  22,  1889,  25  Stat.  676.  c  ISO. 
fi  17,  granting  lands  to  the  state  for  the  bene- 
fit of  normal  schools,  held  not  in  conflict  with 
Const  art  11,  |  12,  providiug  tor  the  disposi- 
tion of  funds  toived  ttom  sndi  lands. — State 
V.  Rfce  (Mont)  874. 

*A  grant  by  the  federal  government  to  a 
state  of  land  described  by  the  designation  of 
section  numbers  only  vests  no  title  in  the  state 
to  any  speciflc  portion  until  the  official  survey 
is  made  and  approved  by  the  federal  authorities. 
— Clemmtms  v.  Gillette  (Mont)  879. 

*A  state,  having  acquired  title  to  no  spectfio 
portion  of  land  granted  to  it  by  numbert^  sec- 
tions, held  not  entitled  to  convey  any  portion 
or  grant  a  lease  thereof.— Clemmona  v.  Oilletto 
(Mont)  879. 

As  between  two  applicants  for  homestead  en- 
try on  the  same  land,  the  question  aa  to  which 
of  the  applicants  had  made  the  prior  settlement 
was  a  question  of  fact  for  the  detennination 
of  the  land  departmmt — Love  t.  Flahive 
(Mont.)  882. 

In  the  absence  of  fraud,  the  findings  of  the 
officers  of  the  land  department  on  all  gurationii 
of  fact  are  coucluslve  on  tiw  oonrta^ — Love  v. 
riahlTe  (Mont)  882. 

An  occupier  of  mineral  land  belonging  to  the 
United  States,  who  takes  no  steps  to  acquire 
title  or  right  to  i>o3session,  has  no  valid  claim 
of  possession  or  of  rompeosation  for  improve- 
ments as  against  a  patentee  from  the  govern- 
ment.—Helstrom  V.  Rodes  (Utah)  730. 

I  3.  —  Entries,  sales,  and  posaossory 
rishts. 

A  finding  that  where  two  applications  for 
homestead  entry  were  simultaneously  filed  after 
the  filing  of  the  plat  in  the  local  laud  office, 
the  applicant  who  had  retained  hia  right  intact 
was  entitled  to  preference  ova:  one  who  had 
abandoned  the  same,  Aeld  proper. — Love  v. 
Klahive  (Mont)  882. 

One  having  a  hfunestead  entry  on  public  lands 
is  entitled  to  possession  until  his  entry  is  can- 
celed, so  that  no  right  of  action  accrues  to 
tb4  successful  contestant  for  unlawful  detain- 
er until  such  cancellation, — BiljFea  t.  Fildier 
(Okl.)  64a 
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As  no  right  of  action  accrues  to  a  successful 
<>ontestant  of  a  homestead  entir  for  unlawful 
tletainer  until  the  entry  is  canceled,  the  time 
limited  tor  such  action  doee  not  begin  to  run 
until  the  right  to  comiuonce  the  action  accrues. 
— BilTen  t.  Pilcher  (Okl.)  e>46. 

One  conteetinK  for  a  preference  right  and  for 
cancellation  of  a  homestead  entir  has  no  right 
of  possraaioD  pending  the  litigation. — ^Bllyea  t. 

Piicher  (Okl.)  546. 

One  who  was  within  the  Chilocco  reserra- 
tion  Iiefore  12  noon,  September  16,  1803,  and 
made  the  race  into  that  part  of  the  Cherokee 
Outlet  open  to  settlement  on  that  day,  is  not,  by 
reason  uiereof,  disqualified  from  filing  a  home- 
stead entry  on  siich  land. — ^Ijeo  t.  BlUi  (Okl.) 
716. 

'Mere  occupancy  of  pttUlc  land  and  the  eon- 
Ktructi<m  of  improvements  thoeon  hel4  to  vest 
no  right  In  Hw  occupier  as  against  the  XTnited 
t^tates  or  a  patentee.— HelstnHn  t.  Bode*  (Utidi) 

780. 

i  4.    —  Oraats  In  aid  of  rftllvoada. 

Grants  of  land  by  Act  Oong.  1866,  in  aid  of 
the  Atlantic  &  Pacific  and  Southern  Pacific 
Railroad  Companies,  held  grants  in  pnesenti, 
which  took  effect  by  relation  as  of  the  date  of 
the  act  on  the  filing  and  approval  of  maps  of 
deOnlte  location.— Sonthem  Paa  R.  Co.  v.  Lip- 
man  (Cal.  Sup.)  445:  Same  T.  Strauss  (CaL 
Sup.)  451 ;  Same  t.  Goldman  (Cal.  Sup.)  452 ; 
Same  t.  Willard,  Id. 

In  an  action  to  forfeit  the  rights  of  pnr- 
chasera  of  certain  railroad  lands  prior  to  the 
iesuance  of  a  patent,  a  finding  that  it  bad  been 
finally  determined  that  the  railroad  company 
bad  no  interest  In  tbe  land,  and  should  not  re- 
ceive a  patent  Uierefor,  held  not  sustained  by 
the  eridence. — Southern  Pac.  R.  Co.  t.  Lipman 
(Cal.  Sup.)  445;  Same  t.  Strausa  (Gal.  Sup.) 
451 ;  Same     Goldman  (Cal.  Sup.)  462 ;  Same  v. 

Wiliard,  Id. 

In  a  anit  to  cancel  purchaser's  rights  in  cer- 
tain railroad  lands,  a  finding  that  the  railroad 
company  did  not  use  ordinary  diligence  in  pro- 
curing patents  to  the  land  held  erroneous. — 
Southern  Pac.  R.  Co.  v.  Lipman  (Cal.  Sup.) 
445;  Same  v.  Strauss  (Cal.  Sup.)  451;  Same 
T.  Cfoldman  (C^l.  Sup.)  452;  Same  t.  Wlllard. 
Id. 

I  S.    Disposal  of  lands  of  tbo  states. 

Land  relinquished  t^  the  government,  as  aa- 
thorized  by  Act  Cong.  June  4,  1897,  c.  2,  80 
Stat.  36,  held  not  Bobiect  to  taxation  under  Rev. 
St  1901,  par.  8833 :  Id.,  tit.  62.  c.  5.— O^rritory 
V.  Perrin  (Ariz.)  361. 

Pol.  Code,  I  3495,  defining  lands  suitable  for 
cultivation,  held  invalid,  as  affecting  Const,  art. 
17,  i  8,  relating  to  disposal  of  state  school  lands. 
—Robinson  v.  Eberhart  (Cal.  Sup.)  452;  Lit- 
land  T.  Same  (Cal.  Sup.)  466.  ' 

Section  of  land  unfit  for  cultivation,  unless 
by  boring  artesian  wells  water  may  be  devel- 
oped sufficient  to  artificially  irrigate  it,  held 
land  not  suitable  for  cultivation  within  Const, 
art.  17,  fi  S,  and  Pol.  Code,  S  3496.— Robinson 
V.  Eberhart  (Cal.  Sup.)  452;  Litland  T.  Same 
(OoL  Sup.)  456. 

PUBLIC  NUISANCE. 

Set  "Nuisance,"  |  2. 

PUBLIC  POLICY. 

As  affecting  Insurance  on  life  of  another,  see 
"Insurance,"  I  2. 


PUBLIC  SCHOOLS. 

Sea  "Schools  and  School  Districts,"  S  1. 

PUBLIC  USE. 

Dedieatlrai  of  property,  see  "Dedication." 
Taking  proper^  for  public  use,  see  "Eminent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Courses*"  {  4, 

PUNISHMENT. 

See  "Criminal  Law,"  f  14. 

QUALIFIED  FEE. 

Gtmvgrance  to  Indian  allottee,  see  "Inffians.** 

QUASHING. 

Indictment  or  informatioot  see  "Indlctmoit  and 
Information."  S  3. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  |  4. 

Ii^  oiminal  prosecutions,  see  "Criminal  Law," 

QUIETING  TITLE. 

Adverse  poosewion  as  bar  to  action,  see  "Ad- 
verse PosMflsion,"  i  1. 

Oancellatkm  of  instrument  constituting  cloud 
on  title,  see  "Cancellation  of  Instmments," 
IS  1,  2. 

Decision  on  appeal  as  law  of  the  case,  see  "Ap- 
peal and  Ehror,"  {  26. 
E]vidence  of  gift  in  suit  to  quiet  title,  see 

"Gifts,"  I  1. 
Jurisdiction  on  appeal  as  determined  by  tbe 
amount  in  controversy,  see  "Appeal  and  Er- 
ror," {  8. 

Of  owner  of  land  as  against  street  assessment 
btmd,  see  "Municipal  Corporations,"  |  7. 

Parties  mtitled  to  allege  error,  see  "A|q^  and 
Error."   i  18. 

Review  as  dependent  on  presentation  of  Issues 
in  lower  court,  see  "Appeal  and  Error,"  f  5. 

Tenant  In  common  as  ^arty  in  suit  to  quiet  ti- 
tle, see  "Tenancy  in  Common,"  I  1. 

To  mining  claim,  see  "Mines  and  Minerals," 
5§  6.  TT 

{  1.   aickt  of  aettoB  and  defenses. 

Owner  of  property  may  maintain  a  suit  to 
remove  cloud  against  one  who  has  levied  on 
the  same  as  the  proper^  of  a  third  person  and 
advertised  It  for  sale. — Spar  GmsoL  Min.  Co. 
V.  Casserleigh  (Coio.)  10t». 

*In  a  suit  to  remove  a  cload  eqalty  will 
give  relief,  though  the  deed  alleged  to  be  a 
cloud  is  void  on  its  face. — Mount  v.  McAnlay 
(Or.)  628. 

QUITCUIM. 

See  ''Deeds."  f  2. 

QUOTIENT  VERDICT. 

Ground  for  new  trial,  see  "Nov  Trial***  I  & 

RAILROADS. 

See  "Street  Railroads.** 
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As  em^Ioyo',  see  "Master  and  Berrant** 
Antborit^  ot  agent  oft  wee  "Priiidpsl  and 

Carriagis  of  goodi  and  peawngen.  aea  *K)aT- 

riera?' 

Deleijation  of  ksislative  power  bj  law  pro- 
hibiting railroad  ticket  Dtokerase,  aee  "Oon- 
atitutional  Law,"  |  2. 

Evidence  of  rea  gestn  in  action  for  injuries  to 
animate  caused  bj  operation  of,  see  "Evi- 
dence," <  2. 

Exercise  oi  power  of  eminent  domain,  see  "Bkn- 
inent  Domain,"  {  3. 

Oranta  of  land  In  aid,  see  "Public  lAnds."  S  3. 

Jurisdiction  on  appeal  In  action  for  Injoriea  to 
animals  caused  operation  of  raUroad  as  de- 
termined hy  amount  In  controvert,  see  "Ap- 
peal and  Error,"  {  8. 

Opinion  evidence  as  to  speed  of  train,  see  "EM- 
dence,"   S  9. 

Prohibition  of  railroad  tlt^et  brokeraae  as 
denial  of  equal  protoctim  of  laws,  see  ^'Con- 
stitutional Law,   S  4. 

Prohibition  of  railroad  tl<^eC  brokravse  as  vio- 
lation of  gnarantr  of  due  process  of  law,  see 
'X^nstltutlonal  Law,"  $  &. 

Subjects  and  titles  of  statutes  relating  to  rail- 
road ticket  brokerage,  see  ■'Statutes,"  {  8. 

Taxation  of  railroad  vropert7»  ms  "TazatlMi," 
i  4. 

I  1*   KalLroad  ooupknles. 

The  scope  of  the  authoritr  of  the  claim  agent 
of  a  railway  corporation,  if  put  In  issue  in  an 
action,  must  be  proved  as  matter  of  fsct — St. 
Louis  A  8.  F.  R.  Go.  T.  Daughert?  (^an.)  821. 

S  S.   Blckt  of  war         mtkmr  Imtwests 
In  land. 

A  town  ordinance  granting  to  a  railroad  the 
T^t  to  use  its  streets  and  allejs,  under  BL 
1^3,  S  1085,  does  not  vacate  such  streets  or 
alleys  so  as  to  allow  the  land  to  revett  to  the 
abuttlnfF  landowner. — ^Tonkawa  Milling  Co.  v. 
Town  of  Tonkawa  (OU.)  910. 

f  8.  Ovemtion. 

*I>utT  of  railroad  with  respect  to  train  ap- 
proachlnR  oxMuing  where  view  is  obstructed  de- 
fined.—BUtom  T.  Southern  Pae.  Go.  (Gal.  finp.) 
440. 

*A  pwson  Intending  to  cross  the  tratft  of  a 
railroad  must  avail  himself  of  every  opportunity 
to  look  and  listen  for  approaching  tiatns. — BU- 
ton  T.  Soothera  Pae.  Go.  (GaL  Snp.)  44a 

*One  confronted  with  imnUnent  peril  by  the 
approach  of  a  train  while  crossing  a  track 
held  not  bound  to  exercise  tke  presence  of 
mind  required  ot  a  prudent  man  under  ordi- 
nary eIrcumstancea.--%ilton  T.  Southern  Faa 
Go.  (Gal.  Sup.)  440. 

In  an  action  for  the  death  of  a  driver  of  a 
wagon  at  a  crossing,  evidence  held  sufficient  to 
show  negligence  in  the  rate  of  speed  of  the 
train.— Bilton  v.  Southern  Pac.  Co.  (CaL  Sup.) 
440. 

*In  an  action  against  a  railroad  for  death 
at  a  crossiug,  evidence  held  lusufficlent  to  show 
that  deceased  was  guilty  of  contributonr  negJi- 

gmce  in  law. — Hilton  v.  Southern  Pac.  Co.  (Cal. 
up.)  440. 

•In  an  action  for  death  at  a  crossing,  wheth- 
er deceased  used  reasonaMe  efforts  to  escape 
danger  after  being  placed  in  a  position  of  i>erU 
keld  a  question  for  the  jury. — ^BUton  T.  South- 
ern Pac  Go.  (Cal.  Snp.)  440. 

*Whether  speed  of  train  at  a  street  crossing 
Is  n^llgeoce  held  a  question  for  the  jury. — BIl- 
ton  V.  Southern  Pae.  Co.  (CaL  Sop.)  440. 

•One  Intending  to  cross  the  track  of  a  rail- 
road need  not  look  and  listen  for  any  particular 


length  of  time.— BOtoD  t.  Boadwni  Fm;  Oo. 
VSi.  Sup.)  440. 

Bailroad  tfigineer  Mi  not  gnllty  of  n^Ii- 
gence  in  falling  to  discover  a  cow  on  the  tra^ 
m  time  to  avoid  injuring  her. — Chicago,  B.  ft 
Q.  B.  Co.  V.  GampbeU  (Colo.)  isa 

*A  railroad  company  held  not  guilty  of  nwli- 
gence  in  failing  to  fence  its  track  within  station 
limits,  rendering  it  liable  for  stock  killed  on 
its  right  ot  way.~Chicago»  B.  &  Q.  B.  Go.  v. 
Campbell  (Goto.)  m 

*In  an  action  against  a  railroad  company  for 
killing  stock,  defendant  held  not  guilty  of  negli- 
gence per  se  in  operating  the  train  at  a  speed 
of  fiO  miles  per  hour.  In  the  absence  of  a  stat- 
ute or  municipal  ordinance  regulating  the  roeed 
at  the  point  in  question^— Ghicagc^  fi.  &  tj^  B. 
Go.  T.  Ounpbell  (Golo.)  13& 

A  railroad  eomiiany  owes  to  a  person  In  Its 
yards  on  lawful  bosioees  the  duty  of  having  its 
premises  in  a  reasonably  safe  coiiditlon.~-Col- 
orado  ft  S.  By.  Co.  v.  Sonne  (Colo.)  383. 

*A  person  In  a  railroad  yard  on  the  Invita- 
tion 01  the  company  is  not  relieved  from  exercis- 
ing a  reasonable  degree  of  care  to  avoid  injury. 
— <3olorado  &  S.  By.  Co.  v.  Sonne  (Colo.)  383. 

Plaintiff,  Injuivd  by  being  struck  by  a  loose 
car  in  a  switdi  yard,  held  guilty  of  contributory 
negllgenco  preduding  a  recovery,— Gt^rado  a 
S.  By.  Co.  T.  Sonne  (Colo.)  383. 

*In  an  action  against  a  railroad  company  tor 
the  death  of  a  person  who  was  struck  by  a  train 
while  standing  by  a  track  waiting  for  another 
train,  evidence  Mid  to  show  dec^sed  to  have 
been  guilty  of  contributory  negligence. — Hooped 
V.  Atchisrai,  T.  &  S.  F.  Ry.  Co.  (Kan.)  987. 

On  trial  for  an  accident  at  crossing,  an  In- 
struction baaing  the  liability  of  the  company  on 
ita  negligence  in  obstructing  the  view  hM 
erroneous. — Chicago,  B.  L  &  P.  By.  Co.  v.  Ass- 
man  (Kan.)  1091. 

Under  Code  Gtv.  Proc.  K  T70,  778.  wh^ 
the  complaint  diarged  that  defendant  killed  an 
animal,  proof  that  It  was  injured  and  killed  by 
the  section  boss  was  not  such  material  variance 
as  to  require  a  reversal. — Poindeiter  ft  Orr  Uve 
Stock  Co.  T.  Oregon  Short  Line  B.  Co.  (Mont) 
886. 

In  an  action  against  a  railroad  company  for 
killing  an  animal,  an  instruction  under  Civ. 
Code,  i  961,  held  not  Improper  because  tlie  woof 
showed  that  the  animal  was  injured  and  killed 
by  the  section  boss. — Poindexter  ft  Orr  Live 
Stock  Co.  T.  Oregtm  Shwt  Line  B.  Go.  (Mont.) 
886. 

RAPE. 

Conviction  of  stt«npt  to  rape  under  Indlctmoit 
charging  rape,  see  "Indictm«it  and  Informa- 
tion,^' 8  4. 

Declarations  In  presence  of  accused,  see  "Crimi- 
nal Law."  I  4. 
Harmless  error  in  rulings,  see  "Criminal  Law," 

8  la 

Preliminary  examlnatloQ,  see  "Criminal  Law," 

i  3. 

Res  gestse,  see  "Criminal  Law,"  S  4. 

I  1.    Offenses  amd  xesponsllilUty  tkero- 
for. 

In  a  prosecution  for  statutory  rape,  evidence 
that  defendant  carnally  knew  the  oiild,  that 
she  was  under  18  years  of  age,  and  that  he  was 
not  married  to  her  at  the  tune,  is  sufficient  to 
sustain  the  charge. — State  t.  Tinkler  (Kan.) 
83a 

In  section  2016,  Oen.  Bt  1901.  punishing  un- 
lawful intercourse  with  a  female  under  18 
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TMn  of  at9>  the  word  "tmlawfuUy"  Is  ose4 
in  the  sense  of  "without  authority  of  law,"  or 
"not  permitted  by  law.*'— State  t.  Tinkler 
(Kan.)  88a 

I  8.    Proieoutlon  and  panlshmeat. 

Id  a  prosecution  for  rape,  the  evidence  corrob- 
oratiTe  of  the  testimony  of  the  prosecutrix  con- 
flidered,  and  held  aufficient  to  sostatn  a  convic- 
tioa  of  attempt  to  commit  rape.—People  v.  Ah 
Imnr  (Cal.  App.)  296. 

*In  a  prosecntioD  for  rape,  the  eridoice  corrob- 
orative of  the  prosecutrix  need  not  tend  direct^ 
to  connect  the  defendant  with  the  offense  charged. 
— ^People  T.  Ah  Lung  (Cal.  App.)  296. 

*A  couTlctlfui  ot  attempt  to  rape  a  cUld  under 
16  years,  on  her  unsupported  testimony,  though 
it  is  contradictory  aad  the  corroboration  slight, 
will  not  be  disturbed  uDless  the  preponderance 
of  the  evidence  nqvlrei  It— People  v.  Ah  Lung 
(Cal.  App.)  296. 

In  a  proeecuttcA  for  rape,  testimony  toudiing 
the  aetloBB  of  defendant  and  his  associates  with 
the  prosecutrix  was  admlaaible. — ^Pe<9le  T.  Ab 
titing  (Gal.  App.)  296. 

In  a  prosecution  for  rape  of  a  girl  under 
16  yean,  it  was  not  enoT  to  permit  a  witness 
to  testify  as  to  an  understanding  aa  to  a  room 
defendant  was  to  occupy ;  it  being  competent  for 
the  proeecation  to  show  that  he  was  to  occupy  a 
room  found  locked  on  the  occasion  of  witness' 
Ti8it.~-People  v.  Ah  Lung  (Cal.  App.)  286. 

Under  BalUnger's  Ann.  Codes  &  St  fi  7062, 
infomiatioa  alleging  forcible  rape  of  child  uu' 
der  18  years  of  age  held  to  charge  but  one  ot 
feiwe.^8tate  t.  Adama  (Wash.)  1108. 

RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  Agent," 
S  3. 

Of  acts  of  corporate  agents,  see  ''O>rporatlons," 

o/  acta  of  attorney,  see  "Attorney  and  Cnient,' 
I  J* 

REAL  ACTIONS. 

See  "Blectment" 

REAL-ESTATE  AGENTS. 

See  "Brokna.** 

RECEIVERS. 

Of  onporationB  in  gKteral,  see  "C^orpnvtions," 
I  B. 

I  1.   Management    and    dlapoeltlon  of 
propertj. 

A  certain  receiver's  certlScate  Xeld  a  prior 
Hen  as  against  another. — Nisbet  v.  Great  North* 
em  Clay  Co.  (Wash.)  15. 

Court  held  justified  hi  reaffirming  a  sale  by  a 
nceiver  after  hearing  of  a  petition  to  vacate 
the  ordw  of  confirmation. — Nisbet  v.  Great 
Northern  Clay  Co.  (Wash.)  15. 

It  waa  proper,  on  a  receiver's  sale*  to  permit 
the  pnrchaser  who  held  receiver's  certificates, 
whlcQ  were  prior  liens  on  the  property,  to  turn 
them  in  as  part  of  the  purchase  price. — Nidbet 
V.  Great  Northern  Clay  Co.  (Wash.)  15. 

I  8.    AUewaaee  Mad  payment  of  olaims. 

By  the  express  provisions  (rf  Seas.  Lawe  18S7, 
p.  tSo,  c.  48,  laboren  are  entitled  to  a  prior  lien 
upon  the  property  of  a  corporation  in  the  hands 
of  a  receiver. — Nisbet  T.  Great  Northern  Clay 
Co.  (Waab.)  15. 


I  8.  AooonntlmK  and  oompensntleB. 

A  bank  held  accountable  for  reasonable  com- 
pensation for  the  services  of  one  who  had 
acted  as  a  receiver  for  the  bonk,  notwithstand* 
ing  that  the  recelTersIiip  was  void. — Tabw  t. 
Bank  of  Leadville  (Col(Q  106a 

RECORDS. 

Of  city  council,  aae  "Mnnlclpal  Oorporatlaoa,'' 


I  9. 

Of  mo 


mortga^,  see  "Chattel  Mortgages,"  8  8. 
Of  proceedings  for  ai^ointmeut  of  guardian  for 

insane  person,  see  "Insane  Persons."  I  1. 
On  appeal  In  election  co^wst  see  "Eaeeti<nu," 

Transcript  on  appeal  or  writ  of  error,  see  '*Ao- 
l^and  Error,"  »  0-12;  "Criminal  Im^' 

RECRIMINATION. 

See  "Divorce,"  f  2. 

REDEMPTION. 

Fnnn  mortgage,  see  "Mortgages,"  S  6. 

REFERENCE. 

In  suit  for  partition,  see  "Partition,"  |  1. 
Matters  to  be  included  in  record  on  aroeal  for 
purpose  of  review  of  findings  of  nnree,  tee 
Appeal  and  Error,"  8  12. 

i  1.  Beport  and  dndincs. 

Certain  referee's  r«>ort  AeM  filed  In  time. — 
Poole  T.  Poindexter  (Kan.)  126. 

REFORMATION  OF  INSTRUMENTS. 

See  "Caaeellatlan  of  Instmm^ts." 

I  1.  ProeeadlnKa  and  vallaf. 

Under  the  evidence,  held,  that  a  lease  wonlfl 
be  reformed  to  conform  to  the  understanding  ot 
the  parties.— Hardy  v.  Ladow  (Ean.)  401. 

REHEARING. 

See  "New  TriaL" 

On  appeal  or  writ  of  errOT*  m  "Appeal  and 

Error,"  |  16. 

RELEASE. 

See  "Compromise  and  Settlement";  "Paymttit" 
Of  surety  on  note,  see  "Billa  and  Notea,"  f  & 

RELEVANCY. 

Of  evidence  In  civil  actions,  see  "Evidence," 

i  2. 

Of  evidence  hi  criminal  prosecutiona,  see  "Orimi- 
nal  Law."  I  4. 

REMAND. 

Of  cauae  on  appeal  or  writ  ot  errw,  aea  **Ap- 
peal  and  BrnK-,"  |  25. 

REMEDY  AT  UW. 

Effect  on  jurisdiction  of  equity,  see  "Cancella- 
tion of  Instruments,"  i  1 ;  "Equity,"  S  1 ;  "la- 
junction,"  i  1;  "Specific  Performance,"  |  1. 

REMITTITUR. 

Of  cause  on  appeal  or  writ  of  error,  see  "Ap* 
peal  and  Error,"  {  2ft. 
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REMOVAL  OF  CAUSES. 

Se«  "Courts,"  I  6. 

Transfer  from  justices'  court  to  court  of  reeordi 
>e«  "Justices  of  the  Peace,"  i  2. 

REMOVAL  OF  CLOUD. 

Sea  "Quletliig  TtUe.** 

RENEWAL 

Of  bill  of  exchanse  or  proutasorr  note,  Me 
"Bills  and  Notes,^*  {  2. 

REPAIRS. 

Of  premises  demised,  see  "Landlord  and  Ten- 
ant," t  2- 

REPEAL 

Of  statute  of  limitations,  sea  "Llmitatkm  of 
Actions,"  I  1. 

REPLEVIN. 

Contempt  of  defendant  In  actl<m  to  recover  pos- 
session of  penumal  propertjr,  see  "Cmtempt," 

LimltaUon  of  actions  of,  see  "Limitation  of 

Actions."  I  Z 
To  foods  dellmed  bj  seller,  see  "8ales»" 

I  1.    RlcM  of  aetlon  and  defenses. 

In  replevin  against  an  officer  who  justifies 
under  an  attachment  against  a  third  person  on 
account  of  the  fraudulent  transfer  by  him  to 
plaintlfE,  the  relation  of  debtor  and  creditor 
must  exist  between  the  attachment  plaintiffs 
and  the  fraudulent  grantor. — Dunn  t.  Overton 
(Okl.)  716. 

i  2.   Fleadlnc  and  evidenee. 

In  rCTlevin  to  recover  nine  slot  machines, 
answtt  Aeld  to  state  a  good  defense. — Mills  Nov- 
elty Co.  T.  Dunbar  (I&ho)  982. 

In  replevin  to  recover  a  horse,  a  bill  of  sale, 
claimed  to  have  been  made  to  a  prior  owner  un- 
der whom  defendant  claimed,  Achf  admissible 
without  proof  of  its  genuineness. — ^Leavitt  t. 
Shook  (Or.)  391. 

In  replevin  to  recover  a  horse,  a  copy  of  the 
recorded  brand  of  defendant's  vendor,  with 
whldi  brand  the  animal  had  been  branded,  held 
admissible.— Leavitt  t.  Shook  (Or.)  391. 

REPLICATION. 

See  "Pleading^"  |  4. 

REPLY. 

See  "PleadlnA**  |  4. 

REPORT. 

On  referttice^  see  "Reference,"  1 1. 

REPORTERS. 

Fees  of  aa  element  of  costs,  see  "Oosta,**  |  2. 

REPUDIATION. 

Of  agent's  acts,  see  "Principal  and  Agent,"  |  a 


REQUESTS, 

For  instmctioui  In  dvil  action^  aee  'TTrteL" 
I 

For  InstmetionB  in  criroinsl  proseeotioiis^  sk 
"Oriminal  Law,"  I  6. 

RESCISSION. 

Cancellation  of  conveyance  in  exduuige  of  prop- 
erty, see  "Exchange  of  Property." 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Of  contract  as  defense  to  action  on  not^  see 
"Bills  and  Notes,"  {  & 

Of  contract  for  sale  at  goods,  see  "Salea."  f  3. 

Of  contract  for  salis  of  land,  see  ''Vendor  and 
Purchaser,"  f  a. 

Of  Insurance  policy,  see  "Insurance,'*  |  5. 

RESERVATIONS. 

Indian  iBservatiwis,  see  "Indians." 

Of  public  lands,  see  "PnUle  Lands^**  |  & 

RES  GEST^ 

In  civil  actions,  see  "Evidence,"  I  2. 
In  criminal  prosecutions,  see  "Oriminal  Iaw,' 
I  ^ 

RES  JUDICATA. 

See  "Judgment,"  H  a  IK 

RESOLUTION. 

See  "Mnnldpai  Corporatkms,**  |  & 

RESULTING  TRUSTS. 

See  "Tniats,"  i  1. 

RETAINER. 

Of  attorney,  see  "Attorney  and  Client,"  |  1. 

RETROSPECTIVE  LAWS. 

Validation  of  Judicial  sales,  see  "Judicial  Sales." 

RETURN. 

Of  attachment,  see  "Attachmait,"  |  8. 

Of  election,  see  "Elections,"  |  4. 

Of  record  of  proceedings  for  purpose  of  re 

view,  see  "Appeal  and  Error, §  9. 
To  process  in  action  to  forfeit  contract  for  atJe 

of  public  lands,  see  "Public  Lands,"  |  2. 

REVENUE. 

See  "Taxation." 

REVERSIONS. 

Of  land  in  streets  by  grant  to  railroad  of  the  , 
use  of  such  street,  see  "Railroads,"  |  2. 

REVIEW.  ' 

See  "Appeal  and  Error":  "Certiorari";  "Crimi-  i 
nal  Law,"  H  9-18;  "Justices  of  tlu  Peace." 
S  8.  , 

REWARDS.  ' 

Limitation  of  actions  to  zaoover,  asa  TanUts- 
tion  of  Actions,"  1  2. 
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In  an  action  to  recorer  on  a  reward,  wbere 
the  complaint  alleged  the  discoveir  of  crim- 
inals on  a  certain  day,  an  amendment,  offered 
five  years  after  suit  was  brought  and  a  year 
after  answer,  setting  up  limitations,  alleging 
the  dlscoreiT  of  tbe  murderers  at  the  date  of 
their  conviction,  was  proi>erIy  retosed. — Cun- 
ningham T.  Fiske  (N.  U.)  7^. 

RIGHT  OF  WAY. 

6ee  "ESasemettts." 

Of  nUroadi,  see  "Ballnwdfl^**  |  2. 

RIPARIAN  RIGHTS, 

8m  "NavisaUe  Waters."  |  1. 

RISKS. 

Assamed  by  employe,  see  "Master  and  Servant," 
^i^ia  iomrance  polky,  ses  "luonuic^'*  I  9. 

ROADS. 

See  "Highways." 

Streets  In  cittes,  see  "Hnnlctpal  OorporatloaB," 

ROBBERY. 

Tarlance  between  informatim  and  proof  tm  to 
namei,  see  "Karnes. 

RULES  OF  COURT. 

Briefk,  see  "Appeal  and  Error,"  (  14. 
Orders^  see  "Motions." 

SALES. 

See  "Vendor  and  Purchaser.** 

Agency  or  contract  for  sale  of  land,  see  ''Princi- 
pal and  Agent,"  |  2. 

By  agoit,  see  "Principal  and  Agent,"  H  %  8- 

By  hawkers  or  peddlers,  see  hawkers  and 
Peddlers." 

Bffect  of  constmction  of  transaction  as  bail- 
ment on  validity  of  mortgage,  see  "Chattel 
Mortgages,"  1 1. 

Of  corporate  stock,  see  "Corporations,"  I  1. 

Of  intoxicating  liquors,  see  "Intoxicating  lilg- 
nors." 

Of  land  to  enforce  asseasmait  for  public  Im- 
provements, sea  "Municipal  Corporations," 

Of  property  of  decedent  under  order  of  court. 

see  "executors  and  Administrators,"  {  7. 
Of  property  of  infant  under  order  of  court,  see 

"Quardian  and  Ward,"  f  1. 
Of  public  lands,  see  "Public  Lands,"  H  2,  3. 
On  forecloeore  of  mortgage,  see  "Mortgages," 

i  6. 

On  order  or  Judgment  of  court,  see  "Judicial 
Seles." 

Receiver's  sales,  see  "Receivers,"  |  1. 
Requirements  of  statute  of  frauds,  see  "Frauds, 

Statute  of,"  14. 
lax  sales,  see  *^axatlon,"  |  S. 

I  1.  Requisites   Mid  TaUdlty   of  «•■- 

tract. 

The  delivery  of  goods  by  one  pemon  to  another 
held  not  sufficient  to  create  a  liability  for  their 
Talue.— Smith  v.  Perham  (Mont.)  402. 

One  seeking  a  recovery  for  goods  delivered  to 
another  must  prove  an  express  contract,  or  a 
request,  express  or  implied,  on  the  part  oi  the 
latter,  for  the  goods,  or  the  delivery  of  the 


floods  to  the  latter,  and  a  promise,  erpress  or 
mplied,  on  his  part  to  pay  therefor. — Smith  r. 
Perham  (Mont.)  492. 

A  person  may  recover  for  goods  delivered  on 
showing  a  delivery  thereof  to,  and  an  acceptance 
thereof  by,  tbe  intended  buyer,  and  a  promise, 
express  or  implied,  on  tbe  part  of  the  buyer  to 
pay  for  them.~-Smith  v.  Perham  (Moot)  diMS. 

S  2.   Oeutraotlaa  of  eoatraot. 

'Written  agreement  held  to  show  a  presuit 
contract  of  sal^  and  not  mere  agreement  to  sdl 
in  the  futnT& — ^Yick  Bnng  v.  Homan  (CaL 
App.)  1089. 

Where  a  party  contracts  to  buy  a  thresh- 
ing outfit,  unless  be  shall  go  to  O.  and  buy  land, 
the  word  "land"  Is  broad  enough  to  Include 
a  block  in  a  townsite. — J.  I.  Case  Threshing 
Mach.  Co.  T.  Mlckley  (Ean.)  97a 

8  9,   lIodlfloAtloM  <nr  svaelMlom  of  ooa* 

tTAOt. 

Where  a  person  contracts  to  boy  a  threshing 
outfit,  but  reserves  the  right  to  countermand 
the  order  if  he  should  go  to  O.  and  buy  land, 
this  condition  is  met  by  going  to  O.  and  there 
purchasing  a  block  In  a  town  site. — J.  I.  Case 
Threshing  Mach.  Co.  v.  Mlckley  (Kan.)  87a 

f  4*    RoimAIob  of  sailor* 

*Whare  a  contract  tor  the  sale  of  goods  vxo- 
videa  for  credit  to  the  purchaser,  in  taa  absence 
of  fraud  an  action  for  the  price  cannot  be  main- 
tained until  term  of  credit  has  expired. — Tatum 
V.  Ackerman  (Cal.  Sup.)  151. 

In  an  action  for  the  price  of  goods  sold,  find- 
ings considered,  and  heOl  to  refer  to  the  amount 
of  goods  sold  after  deducting  a  sum  admitted  to 
have  been  paid. — Wiestner  v.  Oallfomla  Coke  ft 
<}as.  Co.  (Cal.  App.)  461. 

In  an  action  for  tbe  price  of  goods  sold,  where 
defendant  desires  to  snow  Ulendity  of  contract 
or  failure  of  consideration,  failure  to  plead  the 
same  will  only  be  excused  where  tbe  illegality 
or  failure  of  conalderation  appears  from  the 
complaint.— Miller  v.  Donoran  (Idaho)  608. 

'Defendant  who  desires  to  show  illegality  of 
a  contract  of  sale  or  failure  of  consideration 
most  plead  such  defenses. — ^Miller  v.  Donovan 
(Idaho)  60S. 

Where  plaintiff  alleges  the  sale  and  delivery 
of  property  and  refusal  to  pa^  tiierefor.  and  de- 
fmdants  deny  snch  purchase  or  receiving  the 
property,  evidence  is  Inadmissible  to  show  the 
illfgality  of  the  contract  or  failure  of  title. — 
Miller  v.  Donovan  (Idaho)  608. 

One  who  disaffirms  a  contract  of  purchase 
has  no  lien  on  tbe  goods  for  damages  from  a 
breach  of  the  contract — Cincinnati  Ponch  St 
Shear  Co.  t.  Thompeon  (Kan.)  9e& 

In  replevin  of  a  machine  the  vendor,  wheth- 
er tbe  vendee  had  elected  to  affirm  the  purchase 
or  disaffirm  held  a  question  of  fact  for  the 
jury. — Cincianati  Punch  ft  Shear  t.  Thomp- 
son (Kan.)  088. 

A  complaint  in  an  action  for  goods  sold  held 
to  state  no  cause  of  action. — Smith  v.  Perbam 
(Mont.)  492. 

S  5.  Bemedles  of  bnyo*. 

*In  action  for  price  of  potatoes,  teetimoiKr 
that  witness  bad  seen  seller  digging  potatOM 
and  that  they  were  of  good  condition  kttd  ad- 
missible.—Tick  Sung  V.  Herman  (Cal.  App.) 

1089. 

Evidence  Arid  to  sustain  finding  that  pota- 
toes were  delivered  and  were  of  quality  called 
for  by  contract  of  sale.— Tick  Song  t.  Herman 
(Cal.  App.)  1089. 


*  Polmt  amnotetod.  8oo  syllalnu. 
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f  e.    Cavdltioiial  Mies. 

Where  propertr  in  the  hands  of  a  vendee, 
nndw  a  conditional  sale  in  ▲rkansas,  is  removed 
to  Oklahoma,  the  vendor  consenting,  and  the 
conditional  sale  notes  are  changed  so  as  to  make 
them  Oklahoma  oblications,  the  failure  of  the 
vendor  to  record  his  reservation  of  title,  as 

n aired  hy  Wilson's  Rev.  St  Am.  St.  1903, 
179,  bars  bim  from  a  recovery  thereof  In  the 
hands  of  an  Innocent  pnvchaser. — National  Cuh 
BaglMer  Ga.  t.  Paulson  (DUO  783. 

SATISFACTION. 

See  **Oompr<MnlBe  and  Settlement" ;  "Payment" 
Of  mortgate,  see  "Mortgages,"  |  4. 

SCHOOL  LANDS. 

See  "Public  Lands,"  |  2. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Orant  of  public  land  for  benefit  M  normal 

sdiool,  see  "Pnblie  Landa,"  I  2. 
Mandamoi  to  sdiool  boaid,  see  "Mandamns,*' 

I  a 

special  or  local  laws  rtfating  to  echools,  eee 
^tatntBe,"  |  2. 

i  1.   PvMte  sokoola. 

Under  Const,  art  11,  |  6.  article  4,  I  25, 
snbd.  27,  article  9,  $  S,  and  Pot.  Code,  H  1576, 
1880-87,  a  school  district  embracing  a  dt;  and 
territory  attached  thereto  for  school  purposes 
may  issue  school  district  bonds. — Los  Angeles 
City  Sdiool  Dist.  of  Los  Angeles  Coanty  v. 
LMigden  (Cal.  Snp.)  246;  Los  Angeles  City  Hfgb 
High  School  Diet.  v.  Same  (Cal.  Sup.)  248. 

*'I1iongh  its  territorial  limits  may  be  actaally 
coterminous  with  those  of  a  city,  the  identity 
of  a  school  district  as  a  corporate  entity  is  not 
lost  or  merged  in  that  of  the  city. — Los  Angeles 
City  School  Dist,  of  Los  Angeles  Coanty  v. 
Longden  (Cal.  Sap.)  246;  Los  Aogetes  City 
Sdiocd  Dist  V.  Same  (Cal.  Sap.)  248. 

Under  Ccmst  art.  9,  {  5,  Pol.  Code,  SS  1532, 
1617.  1622,  1662,  1663,  1861,  kindergartens  are 
not  "primary  and  grammar  edioots"  within  the 
meaning  of  the  provisions  of  the  Constitation 
and  Political  Code,  relative  to  the  support  of 
HQch  schools  from  the  state  school  fund. — Los 
Angeles  Coanty  v.  KiA  (Cal.  Snp,)  250. 

Pol.  Code,  »  1617,  1662,  1663,  and  Const  art 
9,  i  5r  relative  to  kindergartens,  Held  not  to 
conflict  with  Const  art  9,  S|  5.  6.  relative  to 
common  schools  and  the  distrlbation  of  the  pobUc 
school  fond. — ^Loa  Ancdei  Oonntr  Kirk  (OaL 
Sup.)  250. 

On  a  petition  for  the  admission  of  a  school 
district  to  an  adjoining  high  school  district,  un- 
der Pol.  GodeTf  1670,  mbd.  22,  a  finding  of 
Juris^ctlonal  facts  by  the  board  of  mperviMn 
mM  condusiyfc — Mooney  Board  of  Sap*n  of 
Ttilare  County  (OaL  App,)  166. 

Under  PoL  Code,  f  1670,  snbd.  22,  tite  use  of 
the  name  of  a  high  school  in  an  agreement  tor 
the  admission  of  pupils  of  an  adjoining  school 
district  held  to  refer  to  a  jrint  nnion  sdiool 
district — Moon^  v.  Board  of  Sup'n  of  Tulare 
Coun^  (OaL  App.)  166. 

Under  the  Constitation,  prohibiting  taxation 
without  representation,  the  Legislature  has  no 
authority  to  iwrmit  supervisors  to  attach  proper- 
ty lying  outmde  the  boundaries  of  a  municipal 
corporation  generally  to  a  dty  hlrii  school  dis- 
trict— Mooney  v.  Board  of  Bnp'n  of  Tulare 
Countj  (OaL  App.)  165. 


PoL  Code,  I  1670,  snbd.  22,  kOi  Co  prori.j' 
only  for  the  gnalified  admission  of  pnpiln  in  dis- 
tricts adjacent  to  high  school  districts,  wbere  t 
general  admission  was  ooC_permiasible. — M.oooei 
V.  Board  of  Sop'n  of  Tnlare  Coontr  (CaL 
App.)  16S. 

Laws  1905,  p.  5,  I  5,  authorizing  tbe  Stat* 
Treasurer  to  ttse  the  prindpal  of  normal  school 
funds,  derived  from  public  lands,  for  tbe  pay- 
ment of  normal  echool  bonds,  Md  not  fat  wiola- 
tion  of  C^onst  art  1,  |  12.— State  t.  Bio 
(MonL)  874. 

Act  Cong.  Feb.  22,  1889,  25  Stat  676.  c  ISOv 
I  17,  granting  lands  to  the  state  for  the  benefit 
of  normal  schools,  held  not  in  conflict  wit^ 
Const  art.  11,  {  12,  providing  for  tbe  dispon- 
tton  of  fundi  derived  from  such  landla. — Stmts 
T.  Bice  (Mont)  874. 

SECONDARY  EVIDENCE. 

In  dvU  actions,  aee  "Bvldenee,'*  I  & 

SELF-DEFENSE. 

As  defense  in  proeecatioo  fov  homJclde.  sea 
"Homicide,**  I  S. 

SENTENCE. 

In  criminal  prosecutions,  see  "Criminal  Iaw," 
I  & 

SERVICE. 

Of  process,  see  'Trocess,"  ||  1,  2. 
Of  transcript  of  record  on  appeal,  na  "Crimh 
nal  Law/'^H  »~13. 

SERVICES. 

See  "Master  and  Servant"  I  1. 
Of  broker,  see  "Brokers,"  |  2. 

SERVITUDES. 

See  "Basements." 

SET-OFF  AND  COUNTERCLAIM. 

In  garnishment  proceedings,  see  "Oamishment" 
I  1. 

S  1.  Snbjeot-inatter. 

A  claim  for  advances  by  certain  associates 
made  to  Y.  held  not  available  as  a  coonterolaim 
to  a  corporation  formed  by  them  when  sned  on 
Y.'e  assigned  claim  against  it  for  salary. — Davis 
T.  Bakersfleld  Oil  &  Stock  Exch.  (CaL  App.)  260. 

In  a  salt  to  eject  defoidant  fr«n  complain* 
ant^B  house,  a  croes-complaint  to  recover  tbe  dif* 
ference  between  the  reasonable  value  of  defend- 
ant's services  and  the  amount  complainant  had 
paid  her  Aeld  maintainable. — ^Mixer  t.  Mixer 
^  AppO  273. 

SETTLEMENT. 

See  "Compromise  and  Settiement";  "Payment." 

By  assignee  for  benefit  of  creditors,  see  "As- 
signments for  Benefit  of  Creditors, '  (  3. 

By  executor  or  administrator,  see  *Bzecuton 
and  Administrators,"  |  9. 

Of  bill  of  exceptions,  see  "ExcepUoni,  Bill  ot* 
S  2. 


SHEEP. 


See  "Anlmala" 


*  Point  ani&oteted.  Boo  arllabvs. 


Digitized  by 


1197 


SHERIFFS  AND  CONSTABLES. 

Amendment  to  pleading  In  action  to  oust  con- 

Btable,  see  "Pleading,"  (  6. 
Uability  of  Boretieg  ae  affected  hj  execution  of 

bonds  of.  Me  "Principal  and  Surety,"  I  1. 
Bwrice  of  procera  by.  in  action  to  fOTfeit  eop- 

tnct  for  sale  of  public  lands,  am  "PubUc 

Ijudfl,"  I  2. 

f  1.  Appolntmnt,  quUflMtioMt 

temiur*. 

Where  8t  1901,  p.  eS6,  c  234,  amending 
•action  B6  of  the  county  government  act,  had  the 
effect  of  abolishing  two  offices,  it  created  a  new 
office,  and  a  former  Incumbent  could  not  hold 
over,  nnder  PoL  Code,  1 879,  after  the  expiration 
of  his  tann. — ^People  t.  Davidson  (OaL  App.) 
ISO. 

HfM^  that  a  constable  by  his  acts  mrrendered 
his  office  at  the  close  of  his  term,  and  could  not 
claim  that  he  was  entitled  to  hold  over. — 
People  V.  Davidson  (Cal.  App.)  159. 

Under  Code  Otv.  Proc..  I  1870,  snbds.  1,  2, 
ikeld  that  an  appolntmmt  of  one  as  deputy  con- 
stable was  admiBsible  for  the  purpose  of  show- 
ing that  he  bad  abandoned  his  former  office  of 
constable,  although  the  oath  erroneously  de- 
Rcribed  the  office  of  deputy. — People  v.  Davidsm 
(Cal.  App.)  158. 


§  S.  OmtMBsatioa. 

*A  sheriff  tranqwrti 


 ting  persons  to  an  insane 

aaylum  or  reform  schooT  nnder  order  of  court 
lield  entitled  to  the  ezpenses  incurred,  as  pro- 
vided by  Act  March  S,  1906  (Laws  1905,  p. 
180,  c.  passed  after  his  taking  office,  not- 
vithstandiBg  Const,  art  5,  |  81. — Scharroi- 
brofeh  V.  Lewis  and  Clarke  County  (Mont,)  482l 

I  3.    PowevB.  dvtles,  mad  UaUllties. 

'Demand  for  return  of  the  property  is  not 
a  prerequisite  to  an  action  Eigalnst  a  sheriff 
for  the  conversion  of  personalty,  it  being  taken 
by  him  on  execution  against  another  than  the 
owner. — Beaman  v.  Stewart  (Colo.)  629. 

A  sheriff,  to  Justify  his  seizure  under  attach- 
ment and  hia  possession,  must  allege  all  the 
jurisdictional  facta  Justifying  his  right  of  pos- 
session.—Beckstead  V.  Griffith  (Idaho)  764; 
Hardwick  t.  Bane  (Idaho)  768. 

SHIPPING. 

SMdence  of  res  gesttt  in  action  for  Injuries 
from  n^ligent  stowage,  see  "Bvldc^ice,"  |  2. 

I  1.  Ghkrters. 

*A  charter  party  must  be  construed  as  other 
oontracta. — Qrimbm;  v.  Columbia  Backers' 
AsB'n  (Or.)  104. 

The  word  "freighting**  in  a  charter  party  con- 
strued, and  held  not  to  indicate  a  demise  of  the 
Teasel. — Grimberg  v.  Columbia  Packers*  Ass'n 
(Or.)  194. 

The  word  "chartering"  In  a  charter  party  con- 
strued, and  Jield  not  Inconsistent  with  the  idea  of 
a  contract  of  affreightment. — Orimberg  v.  Co- 
lombia Packers'  Afis'n  (Or.)  194. 

A  provision  tn  a  charter  part^  conatmed,  and 
Aeld  incoDslstent  with  a  demise  of  the  vessel  to 
the  charterer. — Orimberg  v.  Oolumbia  fuckers' 
Ass'n  (Or.)  104. 

A  provision  in  a  charter  party  construed,  and 
held  not  inconsistent  wit^  a  contract  of  affreia^t- 
ment  only. — Orimberg  v.  Colombia  Packers* 
Ass'n  (Or.)  184. 

A  charter  party  coostnjed,  and  Keld  a  con- 
tract of  affreightment. — Orimberg  t.  OiUnmhla 
Packers'  Ass'n  (Or.)  10^ 


•Where  a  charter  party  transfers  to  the  char- 
terer the  entire  command,  pcosoeaion,  and  control 
of  the  vessel,  the  charterer  Is  ofmer  tor  the  serv- 
ice stipulated  for. — Qrlmbe^  r.  Columbia  Pack- 
ers' Ass'n  (Or.)  104. 

*It  is  presumed  tiiat  a  charter  parl7  Is  a  con- 
tract of  afflreightmwt— Grimberg  v.  Ciolumbia 
Packers'  Ass'n  (Or.)  191 

SHOOTING  GALLERY. 

Aa  nuisance,  see  "Nuisance,"  {  L 

SIGNATURES. 

To  bill  of  exceptions,  see  "Dzceptions,  Bill  ot," 
%  2. 

To  bill  of  exceptions  on  motion  for  new  trial, 
see  "New  Trial,"  §  8. 

To  verdict  in  crimiiuU  prosecution,  see  "Crimi- 
nal Law,"  fi  C 

SINKING  FUNDS. 

For  municipal  iudehtedneaa,  see  "Munldpal 
Gorporationg,"  i  11, 

SLANDER. 

Sea  *%ibel  and  Slander.** 

SPECIAL  LAW& 

See  "Statates,"  |  2. 

SPECIFICATIONS. 

Svffldenc^  of  spedAeations  of  orors  on  motion 
for  new  trlafTsee  "New  Trial,'*  «  8. 

SPECIFIC  PERFORMANCE 

Variance  between  allegatiou  and  noof,  see 
"Bqulty,"  8  2. 

f  !•  Hatnre  and  crovmds  of  vwiedy  !■ 
ceneraL 

Certain  contract  to  devise  land  held  not  snb- 
jeet  to  specific  performance  because  of  adequacy 
of  legal  remedy.— Flood  v.  Templeton  (CaL 
Sup.)  148. 

•Descendants,  who  acquired  title  to  certain 
land,  cbaiged  with  an  easement,  belonging  to 
complainant,  held  boond  to  convey  such  ease- 
ment to  him. — Brandon  v.  West  (Nev.)  827. 

I  X.   Ooatraets  emf  oroealila. 

Under  <Xv.  (3ode,  |  3391,  specifle  perfomanee 
ai  contract  to  devise  land  denied  In  the  absence 
of  any  showing  as  to  the  equities  of  the  con- 
tract—Flood V.  Templeton  (C&L  Sup.)  14& 

A  contract  tor  sale  of  real  estate,  setting 
forth  the  receipt  of  $500,  showed  a  sufficient 
consideration  to  entitle  the  purchaser  to  specif- 
ic performance. — Winch  v.  Edmunds  (Colo.) 
032. 

A  contract  of  which  qteclfic  performance  was 
asked  Aeld  not  unilateral — Wmeh  t.  Bdmunds 

(Colo.)  632. 

•The  mental  condition  of  a  party  against 
whom  the  specific  performance  of  an  oral  con- 
traot  to  convey  land  is  sought  must  be  considered 
In  determining  the  circumstances  attending  the 

making  of  the  agreement — Sprague  v.  Jessup 
(Or.)  146. 

•Possession  of  premises  by  the  purchaser  in 
connection  with  payment  of  part  of  the  purchase 
price  and  a  tender  of  the  balance  is  snch  part 


*  Polst  auotrntod.  S««  srllMbu. 


Digilized  by 


1198 


83   PACIFIC  REPORTER. 


performance  aa  to  entitle  bim  to  a  decree  for 
^^Iflc  perfbnnance. — Spragne  t.  JeBsap  (Or.) 

*A  parol  gift  of  land,  when  followed  by  poesee- 
Bion  and  the  making  of  valnable  and  permanent 
improrements  by  the  donee^ay  be  enforced  in 
equity. — Karren  t  Bainey  (Utah)  338. 

t  3.    Prooaediaca  aad  r«U«f. 

•Where,  In  a  euit  for  specific  iwrformance, 
there  was  a  doubt  as  to  whether  the  vendor  in- 
tended to  sell  the  land  in  fee  or  only  the  sand 
thereon,  the  conrt  properly  refused  to  enforce 
a  couTtgrance  of  the  freehold  to  complainant — 
Brandon  t.  West  (Ner.)  327. 

In  a  suit  for  specific  performance  of  a  con- 
tract, evidence  hdd  suinctent  to  establish  a 
parol  agreement  for  sale. — Sprague  v.  Jessup 
tOr.)  lis. 

•A  jadgment  requiring  defendant  to  couTcy 
property  to  plaintiff  on  plaintiff  paying  to 
defendant  a  specified  sum  should  fix  a  definite 
time  within  which  it  should  be  paid. — Lawrence 
V.  Halversen  (Wash.)  889. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STARE  DECISIS. 

See  "Courts,"'  §  1. 

STATEMENT. 

By  witness  inconsistent  with  testimony,  see 
^Witaesses,"  S  a 

Of  case  or  facta  for  purpoae  of  review,  aee  "Ap- 
peal and  Error,"  {  10. 

Of  plalnttTB  claim,  see  "Pleading,"  i  2. 

STATES. 

Courts,  see  "Courts." 

Grants  of  public  lands  to.  see  "PnbUe  Lands," 

i  2. 

Ii»i8lative  power,  see  "Constitutional  Law," 
S  2. 

Public  lands,  see  "Public  Lands,"  t  6. 
Taxation  for  state  purposes,  see  'Taxation," 

I  1.    FoUtlQ*!  statu  aad  Mlatloaa. 

*Where  the  Missouri  river  Is  designated  as 
part  of  the  boundary  between  Kansas  and 
Missouri,  the  middle  of  the  main  channel  is  the 
iMundary  line,  and,  if  the  river  shifts,  the 
boundary  will  change  wlUi  the  river. — ^McBride 
T.  Bteinweden  (Kan.)  822. 

STATUTES. 

Compliance  with  form  of  tax  deed  prescribed 
by  statute,  see  "Taxation,"  {  7. 

Consideration  of  question  of  constitutionality  of 
statute  on  certiorari,  see  "Certiorari,"  §  1. 

Delegation  of  lesialative  power  by,  see  "Consti- 
tutional Law,   §  2. 

Denying  equal  protection  of  laws,  see  "Conatitn- 
tionaf  Law."  §  4. 

Impairing  privileges  of  citizens  of  several  states, 
see  "Constitutional  Law,"  §  3. 

Provi${<m»  relating  to  particular  aubjecti. 

See  "Adverse  Possession,"  S  1 ;  Affidavits" ; 
"Agriculture" ;  "ADiraals" ;  "Appeal  and  Er- 
ror7'  8  7;  "Costs,"  §  1;  "Descent  and  Dis- 
tribution" ;  "Eminent  Domain":  "Executors 
and  Administrators,"  fg  7,  11 ;  "Fish" : 
"Hawkers  and  Peddlers*^ ;  "Highways,"  {  1 ; 


tses,"  U  2.  4;  "Weapon^';  "WitUMes." 


I  1- 


Appealg   from  justice,   see   "Juatlcea   of  the 

Peace,"  I  3. 
Appropriation  of  water  rights,  see  "Wat^s  and 

water  Course*,"  12. 
Betterments,  aee  ■'Ejectment,"  |  4. 
Foreclosure  suits,  see  "Mortgages,"  S  3. 
GrantiuK  special  privileges  or  inununiUas,  see 

"Constitutional  Law,"  §  3.' 
Irrigation  districts,  see   "Waters  and  Water 

Courses,"  S  4. 
Punishment  of  crime,  see  "Criminal  Law,"  S  14- 
Statute  of  frauds,  see  "Frauds,  Statute  of." 

i  1.  Enaotment,  reqaisites,  amd  ▼alldity 
in  (aaeral. 

The  publication  of  a  law,  creating  a  debt,  for 
the  time  specified  by  Const  art  16,  held  not 
inaufficient  for  the  failure  of  the  Secretary  of 
State  to  accompany  the  law  with  a  certificate 
of  its  autbaitication. — Spear  v.  Beeves  (CaL 
Sup.)  432.  .  . 

The  Oovemor,  in  providing  for  tbe  pnUica- 
tion  of  St  19^  P.  247,  c  211,  creating  a  debt 
as  required  by  Const,  art  16,  Aeld  authorised 
to  direct  the  Secretary  of  State  to  provide  for 
the  publication  thereof. — Spear  v.  Reeves  (CaL 
8up.!l  432. 

Under  Const  art.  6,  8§  1.  7,  and  article  16. 
the  Governor  held  required  to  provide  for  the 
publication  of  St  lOKt.  p.  247,  c.  211,  creating 
a  debt,  prior  to  the  election  at  which  the  same 
is  to  be  submitted  to  tbe  TOters.-r— Siiear  t. 
Reeves  (Cal.  Sup.)  432. 

*Section  fi  of  Lavra  1805,  p.  877,  &  180,  pro- 
hibiting nnauthoriied  railroad  ticket  bnAerage. 
conceding  that  It  reverses  the  ordinair  rule  as 
to  the  burden  of  proof,  does  not  invaudato  the 
whole  act— In  re  O'Neill  (Wash.)  104. 

$  2.  Oeaeral  and  speeial  or  loeal  lawa. 

Pol.  Code,  »  1617,  1662,  1663,  reUtive  to 
kindergartens  in  dties  and  towns.  Md  not  to 
conflict  with  Const  art  4,  8  25,  anbd.  27,  pro- 
hibiting special  legislation  with  respect  to 
schools.— L(M  Angetas  County  v.  KIA  (Cal. 
Sup.)  2S0. 

Sess.  Laws  1903,  p.  105,  amending  the  city 
charter  of  Lewiston,  held  not  in  confiict  with 
Const,  art  3,  i  19,  artide  11, -fi  2,  and  article 
12,  S  1,  forbidding  the  oiactment  of  local  or 
special  laws  in  certain  cases.— Butier  v.  City  ol 
Lewiston  (Idaho)  234. 

laws  1903.  p.  804,  c  029, 1 109,  vllId^  among 
other  things,  purports  to  ^tbdrmw  a  tract  of 
land  from  the  llmita  of  a  <dty.  Is  a  spadal  act 

and  a  violation  of  Const  art  12,  fifi  1,  6,  pro- 
hibiting Q>ecial  acta  affecting  corporate  powm. 

—Levitt  V.  City  of  Wilson  (Kan.)  897. 

Under  Const,  art  12,  fi  1,  the  tioundaries  of  a 
city  cannot  be  changed  by  a  special  act  of  the 
Legislature. — Dav«iport  v.  Ham  (Kan.)  398. 

Gen.  St.  1901,  §  636,  attempting  to  confer  on 
special  laws,  subsequently  passed,  the  effect  of 
changing  the  boundaries  of  cities,  violates  Const, 
art.  12,  §  1,  providing  that  tbe  L^slature  shall 
pass  no  special  act  conferringcoiporate  powers. 
— Davenport  v.  Ham  (Kan.)  8^ 

I  3.    SnbjeeU  and  titles  of  aets. 

*St.  1901,  p.  647,  c.  215,  In  relation  to  rermue 
and  taxation,  held  not  violati%-e  of  Const  art 
4,  fi  24,  declaring  that  ev£ry  act  shall  embrace 
but  one  subject,  whicfa  shall  be  expressed  in  tbe 
title.— Murphy  v.  Bondshu  (CaL  AppO  278. 
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Seas.  Laws  1903,  p.  105,  ts  not  in  conflict  with 
Const,  art.  3,  {  16,  providing  that  every  act 
KhwU  pmbrnee  bat  one  subject,  which  shall  be 
rxpreased  in  the  title. — Butler  v.  City  of  LewlB- 
tOD  (Idaho)  234. 

The  title  of  Act  March  ».  1908  (Laws  1903,  p. 
105).  to  wit:  "An  act  to  UDMid  an  act  entitled 
'An  act  to  amend  the  charter  tyt  the  City  of 
Ijewiston,'  "  U  snfficJently  comprehensive  to  in- 
elude  all  provisions  sermane  to  the  city  charter. 
— Butler  V.  City  of  Lewiston  (Idaho)  284. 

•Act  March  9,  1903  (Laws  1903,  p.  150),  en- 
titled  "An  act  relating  to  irrigation  districts," 
etc,  is  not  objectionable  as  containing  more 
than  one  subject  contrary  to  the  provisions  of 
Const,  art  3,  S  36.— Nampa  &  M.  Irr.  DIsL  t. 
Brose  (Idaho)  490. 

Lews  1901,  p.  416.  c.  232,  antitled  "An  act 
relating  to  the  sale  of  intoxicating  liquors.'* 
is  BufflcIeDtly  broad  to  cover  the  prohibition  of 
unlawful  safes. — State  t.  KlelnSefd  (Kan.)  881. 
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•The  subject  of  Seas.  Laws  1905,  p.  876,  c. 
ISO,  prohibiting  unauthorised  ticket  brokeragOi 
held  sufficiently  embraced  in  its  title. — In  ra 
O'Neill  (Wash.)  104. 

Laws  19(^,  p.  c.  66,  imtUbltlng  barbering 
on  Sunday,  ktud  not  unoHutitntional  for  insnm- 
ciency  of  its  title.— State      Bergfeldt  (Wash.) 

177. 

I  4.  Amendmemt,  verlsioBt  SHd  eodlflai^ 

tlon. 

Gen.  St.  1883.  c.  23.  $  60,  as  amended  by  Act 
1885  (Laws  1885,  p.  162),  authorizing  a  tax- 
payer to  maintain  an  action  on  a  commissioner's 
bond,  held  within  Uie  titles  of  the  original  and 
amended  acts. — ^Paterson  v.  Watson  (Colo.)  958. 

•Laws  1908,  p.  68,  c  6^  prohibiting  barberii« 
on  Sunday,  amending  Balluiger's  Ann.  Codes  & 
St.  I  72S1,  held  not  unconstitutional  for  failure 
to  set  forui  at  foil  length  the  act  as  amended.— 
State  V.  Bergfeldt  (WashJ  177. 


STATUTES  CONSTRUED. 


UJITBU  STATES. 

CONSTITUTION. 

Amend.  6,  14   104 

Amend.  14.  g  1   177 

Art.  1,  f  3   104 

Art  4.  f  1   89 

Art  4.  i  2   721 

STATUTES  AT  LARGE. 

1876,  Feb.  11.  ch,  41,  18 

Stat  315  [U.  S.  Comp. 

St  1901,  p.  1427]  127 

1878,  Jane  14,  ch.  190,  | 

2,  20  Stat  113  969 

1880.  May  4,  ch.  81,  21 

Stat  118   77 

1886.  Feb.  25,  ch.  149,  23 

Sut  321  [U.  S.  Comp. 

St  1901.  p.  1524]  879 

1SS7,  Feb.  8,  ch.  116,  24 

Stat  888   9 

1889,  Feb.  22,  cb.  180,  { 

17,  25  Stat  676    874 

1893,  Nov.  3.  ch.  13,  28 

Stat  7  [U.  S.  Comp.  St. 

1901,  p.  863]   77 

1884,  Aug.  6,  ch.  228,  28 

Stat  235  [U.  S.  Comp. 

St  1901,  p.  864]   77 

1903.  March  2,  ch.  975,  82 

Stat  927,  932  [U.  8. 

Comp.  St  Sapp.  1905,  p. 

194]  :.,  77 

1897,  June  4,  ch.  2.  30 
Stat  36    361 

1898,  July  1,  ch.  541,  S  5. 
Bubd.  c,  30  Stat  547 
[U.  S.  Comp.  St.  1901. 

p.  8424]  358 

1903.  March  3,  ch.  1816, 

33  Stat  665    9 

1904.  April  23,  ch.  1485. 

33  Stat  269    77 

REVISED  STATUTES. 

I  2822  CU.  S.  Oomp.  St 
1001.  pp.  1425.  1445]. . .  648 

f  2324  IV.  S.  Comp.  St 
1901,  p.  1426].  .127,  376.  808 


OOMPILBD  STATDTEJS 
1901. 

Pages  863,  864   77 

Page  1425    648 

P9ge  1428   127,  870,  098 

Page  1427    127 

Page  1445    648 

Page  1524    879 

Page  8424    858 

COMPILED  STATUTES 
(8UPP.)  190& 
Page  184    77 

AKIZOHA. 

REVISED  STATUTES  1901. 

Tit  62,  ch.  5  S61 

Par.  3888    861 

OAZJFOaiflA. 

CONSTITUTION. 

Art.  4.  J  20   77 

Art  4,  8  24   278 

Art  4,  I  25,  subd.  27. ,246,  250 

Art.  5,  S!  1,  7   432 

Art  8,  fl  4  367,  2C1 

Art  9.  SI  5.  6  246,  2.~>0 

Art  11,  8  6   246 

Art  11.  i  19   54,  61 

Art.  12.  I  11   62 

Art  13,  I  10   54 

Art  14    267 

Art.  16  432 

Art  17.  S  8  452 

CIVIL  CODE. 

S  47    444 

H  ir.6.  157    257 

S  174    85 

i  17r>    237 

»  323,  331,  332.  34i>   62 

I  357   1077 

#  359    62 

1  451    408 

I  1055    455 

I  1479    70 


H  1647,  164a  1651   285 

I  1608    802 

8  1970    30 

{IS  2223.  2224  1076 

H  2836   1085 

S  3300    176 

S  3391    148 

18  3429,  8430    280 

I  3439    2.'>7 

S  3440    280 

S8  3479.8480.  8483.. .....1082 


CODE  OF  CIVIL  PROGB- 
DURB. 

288    455 

318   1082 

837   1085 

338   276,  27a  1081 

343    161 

S-W    275 

432   1077 

434    148 

437    2efi 

472   699,  1077 

473    272,  1077 

544    36 

581   172,  282 

607   7434 

649    170 

650   170,  810 

690    291 

731    800 

808    1«S 

926   1074 

939   154.  272,  452,  462 

9(^3,  subd.  8  815 

978   1074 

1049    272 

8  1102,  1108  810,  815 

1187   76 

1193    79 

1355    85 

!  1391,  1018....  1065 

1720    85 

1870   169,  296 

1881,  snbd.  4  677 

!  1915,  1916   89 

i  1920,  1026   161 

2040     43 

2051  707 

2052   43,  707 
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PBNAIi  OODB. 

f  688    15fi 

H  768,  760,  762,  768,  767. 

Te&,  770  S80 

I  1102    296 

I  1106    487 

{ 1159   296 
I  1885,  1887   176 

POLITIOAIi  CODE. 

«  879    169 

»  969.  981  1085 

I  1282    161 

1532    250 

1578    246 

S  1617,  1622,  1662,  1663 

250 

1 1670,  Bubd.  22   165 
1793   1081 
1801    250 
I  1880^   246 

«  3405    452 

{  8628    61 

I  3804   278 

if  S887,  3898   70S 

DAWS. 

1871-72,  p.  381,  ch.  276, 

S  2   42 

1891,  p.  204.  cb.  147.  I  7,  _ 

8ubdi.7, au.....^-..  72 

1887,  p.  470,  ch.  277.  | 

40   278 

1901,  p.  641,  ch,  212   282 

1901,  p,  647.  ch.  215   278 

1901,  p.  685.  ch.  284,  S 

56   159,  161 

1908,  p,  247,  ch.  211   432 

OOI.ORADO. 

CONSTITUTION. 


f  3904    959 

il  4433,  4485  1057 

MILLS'  ANNOTATED  STAT- 
X7TBS  REVISED  SUP- 
PLEMENT. 


Art  6,  S  28. 
Art  11,  8  8. 
Art  20   


.1018 
.1066 
.1066 


GENERAL  STATUTES  1883. 

Cb,  23.  I  50.  Amended 
by  Lam  1886,  p.  162. ,.  958 

MILLS'  ANNOTATED 
CODE. 

41   881 

44   211 

130   1060 

»  44,  387   211 

388    637 

888a  ..637.  647 

400    647 

MILLS'  ANNOTATED 
CODE  1905. 
H  151,  162  low 

MILLS'  ANNOTATED 
STATUTES, 

I  895   1018 

il  499,  500   637 

I  825    958 

i  1095   1018 

«  1439,  1452  1010 

II  1568a,  1667  630 

I  1888    637 

I  2257    964 

H  2911,  2912,  2923,  2924.  876 


616  . 
1864 


464 

135 


LAWS. 

1R79,  p.  22T,  I  30   647 

1881,  p.  98.  fi  7.  Amended 

hy  Laws  1886.  p.  102. >  .  958 

1RS5.  p.  162  ^ 

ISS.'i,  p.  220   689 

p.  215,  I  1  644 

p.  9&  IS  464 

1S'.»3,  pp.  286.  238,  ch.  80, 

§5  1,  9  686 

J  S03.  p.  327.  dL  118  876 

p.   223,  ch.  04,  I 

62    779 

1897,  p.  285,  ch.  64.  f 

126    778 

1897,  p.  236,  ch.  64,  f 

132    779 

1897,  pp.  238;  246,  oh.  64. 

H  lis,  186. 189   778 

IDAHO. 

CONSTITUTION. 

Art  8,  {  16   284,  499 

Art  3,  I  19  M4 

Art  7,  I  9  280 

Art  all  280 

Art  8,  8  8  234 

Art  11,  t  2  234 

Art  12,  U  1,  2  234 

Art  21.  I  2  234 

REVISED  STATUTES  18S7. 

850   M7 

851.  Amended  by  Lawi 

1893,  p.  12  947 

Sg  2464.  2466   938 

I  3229    768 

8  4036   505,  927 

8  4037   „  605 

I  41G9   ,  695 

8  4229   ...487,  954 

J 4441    B26 
4442    525 

8  4888    526 

88  4962,  4868   494 

8  7871   226 

LAWS. 

1893,  p.  12   947 

1899.  p.  209,  8  86   339 

1899,  pp.  380,  381,  8  6....  347 

1901,  p.  233    933 

1901,  p.  238,  8  10   941 

1901,  pp.  250,  254.  88  53, 

65    9S3 

1901,  p.  267   494 

1901,  p.  260,  8  92    988 

1903,  p.  34,  8  12.  subd. 

10    339 

1903,  p.  94   764 

1903.  p.  105   284 

1903,  pp.  150,  163.  167, 

18  iSv  17   489 

1906i  p.  278   230 

KAHSAS. 

CONSTITUTION. 
Art  Hi.  88  1.  6.  897.  396 


CODE  OF  CRIMINAL  PBO- 
OEDUEEk 

I  239   loee 

GENERAL  STATUTBS 
1901. 

Oh.  40   2S 

8  696    398 

I  1003    ei!» 

8  2001    622 

8  2016    830 

88  2028,  2027  1036 

8  2689   1039 

I  3002   ^...1095 

8  30B6    616 

8  4244    972 

8  4770   1029 

8  5684   1036 

8  6044    828 

8  6356   sae 

LAWS. 

1872,  p,  381  ch.  193   25 

1901.  p.  416.  ch.  232   831 

1903.  p.  571,  ch.  375  1032 

1903.  p.  599,  ch.  393    901 

1903.  p.  891  eh.  S^,  I 

109  .!  397 

MOKTAITA. 

CONSTITUTION. 

Art  5.  8  31  4S2 

Art  a  8  21  4S4 

Art  11.  8  12  874 

CIVIL  CODE. 

8  951   8SG 

§8  1821-1823,  1826,  1850 

et  seq   4^6 

88  4034,  4035   467 

8  4330   470 

CODE  OF  CIVIL  PROCE- 
DURE. • 

S  66    484 

88  483,  484   4Sfi 

8  770    888 

I  774   884 

778   fm 

840-843   &41 

1176.  I486,  1722,  1736 

597 

8  1961    642 

I  2010   393 

8  2170   041 

is  2340,  25.^>9,  2603   480 
8  2604,  2607   8S4 
E  2608.  2609  AUG 
2612    8S4 

89  2671,  2G78,  2791.  2793, 
2923,  2924   48C 

88  3379,  3380   476 

8  8456    486 

I  3463    641 

PENAL  CODE. 
I  1888    223 

POLITICAL  OODB. 
8  9    486 

COMPILED  STATUTES 
1887. 

DlT.  1,  88  28;  30  486 
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LAWS. 

188T,  p.  219,  I  81  481 

1897.  p.  24^  884 

1899,  p.  146   697 

1900,  p.  5. 1  5  874 

1900,  p.  180,  dk.  86   482 


HEVADA. 

OOMPILSD  I^WS  1900. 
«  4190,  4306,  4209   880 

NEW  MEXICO. 

OOMPILED  liA-WS  1897. 
I  a»10   789 

OKUkKOlU. 

CX>DB  OF  CIVIL  PBOGB- 
DUBB. 

I  686    923 

STATDTBS  1893. 

$  1036    915 

I  4204    796 

i  4212   910 

IS  4443,  4444   718 

i  6570    431 

I  5668    540 

WILSON'S  REVISED  & 
ANNOTATED  STAT- 
UTES 1903. 

i  1608    790 

I  4170    793 

I  4317    428 

f  4760    718 

i  4834    923 

LAWS. 

1897.  p.  Ill,  eb.  1%  art.  1. 
II  700 

OREQOR. 

CONSTITUTION. 

Art  2,  S  2  142 

Art.  6,  «  6,  7  142 

Art.  11,  i  2   142 

CODE  or  CRItflNAL  FRO- 
CBDUBEL 

fl  1806,  1808   387 


BELUNOBR  &  COTTON'S 
ANNOTATED  CODBS  & 
STATU  THIS. 

S  139    865 

H  1S9,  802..   847 

§  827   891 

If  868,  1921  849 

H  8128,  8186.  8146   529 

I  5508  et  nq.  872 

IS  560%  6611   782 

I  5640   787 

ItfAWS. 

1890,  p.  64.  S  3  782 

IWl.  pp.  72.  73,  H  8,  4,  ^ 

1003,*p!*S5i!*.!'.'.'.*.!'.".!  142 

UTAH. 

CONSTITUTION. 

Art.  8, 1  5  686,  602 

Art.  8,  I  7  692 

Art.  12,  I  0  784 

OODB  or  CIVIL  PBOCB- 
DURB. 

Ch.  8  671 

RBVISKD  STATUTES 
189& 

S  351.  802   784 

2866    066 

iS  289S,  2900   671 

2019    833 

i  2028-2933    692 

3133    781 

II  3181,  8190   881 

(  3290    686 

1  8202,  inbd.  2  466 

H  3301,  8829   660 

H  800O  881 

WABHIirOTON. 

CONSTITUTION. 

Art.  1,  I  12  177.  721 

Art.  4,  14  18,426 

Art.  4,  I  20  1025 

BALUNOBB'B  ANNOTAT- 
BD  OODBS  &  STAT- 
UTES. 

I  749,  752   182 

4535   1112 

I  4668,  4560   322 

4578    898 

4660    IS 


4797    307 

4798,  Bobd.  2  818 

4879    896 

I  4953,  4957  178 

6058    428 

I  5060,  6064  1027 

5060   1100 

5091    178 

5756    808 

I  5919-6928    900 

0046    238 

ffl257    240 

6503    896 

6M1   1109 

6528   901 

70C2   1108 

7251    177 

PBARGB'S  OODB. 
I  6549    80S 

CITY  CRARTEB. 
Spokane,  art.  14,  |  220...  188 

LAWS. 

1897,  p.  55,  ch.  43   15 

1^.  p,  70,  ch.  40   896 

1899,  p.  357    898 

1800,  p.  340,  ch.  149  818 

18t>0.  p.  361,  cb.  149,  I 
122    724 

1901.P.77,  ch.57,«2.  ...  423 
1003,  p.  40.  ch.  37,  1 1.  .98, 102 
1903,  p.  68,  ch.  55;... .VT  m 
1903,  p.  262.  ch,  137.. 812,  813 
1903.  p.  254,  ch.  140,  SI. 7  417 
180i  pp.  372.  87i,  ch, 

177    721 

1905,  p.  876;  ch.  180  104 

WTomiro. 

CONSTITUTION. 

Art.  B,  M  2,  18,  28  218 

REVISED  STATUTES  1898L 

I  910.  Amended  bj  Laws 
1903.  p.  122,  ch.  93....  218 

»  1710-1724    601 

is  3480,  8000,  8006,  8510, 
3.-)  16   215 

I  4240    218 

LAWS. 

1901.  p.  65,  ch.  63   506 

1003.  p.  62,  ch.  53  215 

1903,  p.  122,  ch.  93  218 

1005,  p.  146,  ch.  94   601 


STAY. 

Operation  of  mandaioaa  aa  stay  of  proceedinsi, 

Bee  "Maudamos,"  S  3. 
Puidioe  appeal  or  writ  of  error,  aee  "Appeal 

and  Brror,"  |  8. 

STIPUUTIONS. 

By  attoriMy,  see  "Attorney  and  dient,"  |  1. 
Jod^uent  on,  we  "Jodfment,"  I  1. 

STOCK. 

Corporate  stock,  see  "CorporatkMM," 
Of  DuHding  and  loan  aasodatlon,  aae  ' 
and  Loan  Aasociationa." 
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STOCKHOLDERS. 

Of  corporation,  see  "Corporations,'*  H  1*  2l 

STREET  RAILROADS. 

Carriage  of  paasengers,  se«  "Carriers." 
Uestralniug  Interference  with,  see  "Injnnction,** 
S  2. 

S  1.   BocvlatloB  and  operatioii. 

*In  an  action  acainst  a  street  railway  com- 
pany for  hijurira  to  a  traveler  in  conkeqaence 
of  his  horse  being  frightened  by  a  street  car, 
the  question  of  tlie  niotorman's  nwllgcmce  twld 
for  tiie  jutx— DuUn  v.  BfatropoUtaa  St.  By. 
Co.  OCan.)  S21. 


88P.—7e 
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STREETS. 

8m  "Htchmn" ;  "HoDlcipal  CorporaUona."  {5 
2,  S,  9, 10. 

BCect  of  nant  of  itreeti  to  railroad^  aoe  "Bail- 
roaaH,"!  a. 

SUBROGATION. 

Of  iiunirw,  sea  "InsaraDce,"  |  11. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "Corporatltnu,"  |  1. 

SUBSTITUTION. 

Of  vards  aa  parties  to  action  bj  gnardlan  on 
wards  becominr  of  age,  see  "Abatemoit  and 
Sevinl,*'  I  1. 


SUIT- 


8e«  "Action.** 


SUMMARY  PROCEEDINGS. 

Jurisdiction  on  appeal,  see  "Appeal  and  Utrv," 
f  ^ 

Recovery  of  possession  hj  landlord,  see  ''Land- 
lord and  Tenant,"  9  8. 


See  "ProeeH." 


SUMMONS. 


SUNDAY. 


Amendment  of  statatee  relatlnff  ttk  see  "Stat- 
ntes,"  §  4.  w, 

Subjects  and  titles  of  statutes  relating  to,  see 
"Sututes,"  18. 

Sunday  resulatious  as  granting  special  privi- 
leges and  Immunities,  see  "Oonstitu tonal 
lSw,"  I  8. 

tnformatioD  charging  accused  with  bartering 
on  Sunday,  the  lOtfa  d«7  of  April,  1904,  held  to 
show  that  the  acts  comidaiDed  of  were  commit- 
ted <m  Sunday.— State  t.  Bergteldt  (Wash.) 
1T7. 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Er- 

ror,^*^  I  & 

SUPREME  COURTS. 

Sss  "Coorts,"  H  4,  B. 

SURETYSHIP. 

Bee  'Trineipal  and  Suret?." 

SURRENDER. 

Of  insnrance  policy,  see  "Insuranoe,"  |  S, 
Of  written  instrument   for  cancelation,  see 
"OancellaUon  of  Instruments." 

SURVEYS. 

Of  public  lands,  see  "Public  Lands,"  |  2. 

TAXATION. 

Bsa  "Schools  and  School  DUtricta,"  S  1. 


Asaessmmts  for  mnnicipa]  Improvements,  met 

"Municipal  Corporations,"  i|  6,  7. 
Liability  for  taxes  as  between  vendor  nnd  par- 

diaser,  see  "Vendor  and  Purchaser,"  §  4. 
Liquor  taxes,  see  "Intoxicating  Uquors,"  S  1. 
Mandamus  to  ctmpel  reassessment,  see  "2kKan- 

damns,**  |  S. 
Of  public  lands,  see  "Public  lAn^"  |  S. 
Parment  of  taxes  to  qualify  as  voter,  see  "Blec- 

tlons,"  8  1. 

Payment  of  taxes  to  sustain  adverse  poasesBion. 

see  "Adverse  Possession,**  8  1. 
Prohibition  to  restrahi  levy  of  tax  by  municipal 

officers,  see  "Prohibition,"  8  1. 
Prohibition  to  restrain  order  of  court  directing 

payment  of  tax,  see  "Prohibition,"  1 1. 
Review  of  acts  of  ttoard  of  eQUaliaadon  by 

certiorari,  see  "Certiorari,"  f  L 
Review  of  decision  in  action  to  recover  tax  paid 

as  determined  by  amount  in  controversy,  see 

"Appeal  and  Brror,"  |  S. 
Subjects  and  titles  ot  statutes  rdating  to.  see 

"Statutes."  8  8. 


I  1. 


M^wlrsmsnlfl 


OonstltatlOBnl 
restrletlons. 

The  tax  levy  authorized  by  Const,  art.  7,  {  0. 
for  state  puriMses  cover  the  current  expenses 
of  the  state  government  and  the  maintaining 
the  state  institutions.— Gooding  v.  Profitt  {Idn- 
ho)  230 ;  Same  v.  Anderson  (Idaho)  234 ;  Same 
v.  Cowen,  Id. 

Bonded  Indebtedness  Incurred  by  the  stat<*. 
under  Const,  art.  &  8  1,  for  Internal  ImproTe- 
muits,  hHd  not  wlraln  article  7,  8  d,  and  a.  tax 
to  pay  the  Interest  on  such  bonds  is  not  with- 
in the  limits  of  the  maximnm  rate  of  taxa- 
tion, as  provided  by  article  7,  8  9- — Gooding 
v.  Profitt  (Idaho)  290;  Sune  t.  Andwsosi  (Ida- 
ho) 284 ;  Same  t.  Oowen,  Id. 

I  2.    Liability  of  pemons  aad  property 

*Wbere  a  taxpayer  has  furnished  the  assessor 
with  a  statement  of  his  property,  he  Is  estoppetl 
from  denying  the  ownership  of  the  propCTty  iv. 
nn  action  to  enjoin  the  collection  of  the  tax. — 
Inland  Lumber  ft  Timlwr  Co.  t.  Thwnpaoi) 
(Idaho)  »3B. 

8  8.   TIboo  of  tmxatlan. 

The  francliise  extended  by  Const,  art  11,  8  19- 
to  lay  pipes  and  conduits,  or  erect  poles,  and 
supply  the  inliabitants  of  a  city  with  artificial 
light,  held  assessable  in  locality  where  exercised, 
under  Const  art  IS.  8  10.— Stockton  Gas  & 
Electric  Co.  t.  San  Joaquin  County  (GaL  Snp.t 

Under  Pol.  Code,  8  ^28.  the  assessor  of  a 

city  and  county  held  antiiorised  to  assess  against 
a  corporation,  having,  as  designated  In  Its  arti- 
cles, Its  principal  place  of  business  in  sudi  citj- 
and  county,  its  corporate  franchise  only. — Cit^ 
and  County  of  San  Francisco  v.  Oakland  Water 
Co.  (Cal.  Sop.)  61;  Same  v.  Contra  Goeta  Wa- 
ter Co.,  Id. 

The  franchise  actually  exncised  by  a  corpora- 
tion, under  Const  art  11,  I  19.  of  using  the 
streets  and  thoroughfares  of  a  city  In  layiaE 
down  pipes  and  conduits  therein,  and  supplying 
such  city  and  Its  inhabitants  with  water,  and 
charging  rates  therefor,  can  be  assessed  oalj 
where  it  is  locally  situated. — City  and  Conntr 
of  San  Francisco  v.  Oakland  Water  Go.  (Oal 
Sup.)  61;  Same  v.  Contra  Costa  Water  Ca,  Id. 

I  4.    Lery  and  assessment. 

Act  March  6.  1905  (Sees.  Laws  1905.  p.  2^. 
authorizing  county  commisBioaers  of  any  county 
indebted  for  state  taxes  to  make  a  suffldeat 
levy,  not  exceeding  a  maximum  rate,  to  pay 
such  indebtedness,  b  constitutional.— -Ooomng 
V.  Profitt  (Idaho)  2S0;  Same  t.  Anderson  (Ida- 
ho) 234 ;  Same  v.  Cowen,  Id. 


*PelHt  Muwteted.  See  syllntas. 
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Under  the  rerenoe  tow,  approved  March  22, 

1901  (Sess.  Laws  1901.  p.  257).  the  state  board 
of  equalization  can  fix  for  taxation  the  ralua- 
tion  of  railroad,  telppbone,  and  telegraph  lines, 
and  property  belonging  thereto, — ^McConnell  v. 
State  Board  of  Equalisation  <Idaho)  494. 

Revenue  Act  1901  (Acts  190L  pp.  250,  254, 
269)  H  68,  85,  92.  making  It  the  duty  of  the 
board  of  equalisation  to  exRmiae  the  aasessment 
roll,  h*ld  to  conatitnte  notice  to  the  taxpayer 
of  the  meeting  of  the  board  of  equalization  and 
of  bis  right  to  appear  at  the  meetings  of  the 
board  and  protest  against  any  action  of  the 
board  in  rplation  to  his  assessment. — Inland 
T^umber  &  Timber  Co.  t.  Thompson  (Idaho)  933. 

♦Frder  Revenue  Aet  1901  (Sess.  Laws  1901, 
p.  233),  making  tt  the  duty  of  the  board  of 
equalization  to  order  the  asaessor  to  assess  any 
property  which  has  escaped  taxation,  the  as- 
sessment is  not  void  tor  want  of  notice  of  an 
opportunity  to  be  heard  in  relation  thereto ;  sec- 
tion 60  providing  that  all  persons  whotie  as- 
sessment is  affected  shall  be  notified  by  the 
flerk  of  the  board  at  least  10  days  before  Rnal 
action  of  th«  board. — Inland  Lumber  &  Timber 
Co.  T.  Thoni^KMi  (Idaho)  983. 

S  5.  Ooll««tlom  mmM.  «Mfos«aBaai 
ayalBst  poraVMa  or  poraoaal  prop* 
•rtT> 

In  an  action  to  enjoin  wale  of  property  for 
tmea.  an  allegation  that  other  property  of  simi- 
lar character  and  value  in  the  vicinity  has  been 
assessed  at  a  less  value  than  complainant's.  Is 
iDsufficient  to  warrant  relief  in  eqnlty. — Hum- 
bird  lumber  Co.  v.  Thompson  (Idaho)  941. 

A  complaint  to  enjoin  the  sale  of  property  to 
satisfy  a  tax  levy  that  only  alleges  **tbe  cash 
value,"  the  "fair  value,"  or  **true  vahie,"  is  not 
a  compliance  with  Seas.  Laws  1901,  p.  238,  8 
10,  providing  that  all  taxable  properj^  ahall 
I'e  asBeHBpd  at  Its  "full  cash  value.' —Humblrd 
Lumber  Co.  v.  Thompson  (Idaho)  941. 

A  complaint  to  enjoin  the  assessor  and  tax 
collector  from  selling  property  tor  taxes  must 
allege  the  fall  cash  value  of  the  property,  if 
injunction  ta  prayed  for  on  the  groimd  that  the 
levy  is  excessive. — Humblrd  Lumber  Co.  v. 
Thompsira  (Idaho.)  941. 

A  demurrer  will  be  sustained  to  a  complaint 
in  equity  to  enjoin  sale  of  lends  for  taxes  when 
all  the  requirements  of  the  statute  have  not 
Seen  compned  with. — Hnmbird  Lombw  Co.  t. 
Thompson  (Idaho)  941. 

S  6.  Solo  of  lamd  for  moupaymoHt  of 

tax. 

Payment  of  half  the  taxes  on  land  by  a  tenant 
in  common  who  held  the  record  title  to  the  en- 
tire property  held  not  to  prevent  the  sale  of  the 
entire  property  for  nonpayment  of  the  balance. 
— Moyer  v.  Foss  (Waah.)  12. 

S  7.   TVK  titles. 

Under  Pol.  Code,  »  8897,  3898,  a  recital,  hi 
tax  deed  from  the  state,  of  a  conveyance  of  the 
oi^inal  owner's  title  to  the  state,  had  in- 
snffldent  to  show  that  audi  original  owner's 
title  had  been  conveyed  to  the  state  and  by 
the  state  transferred  to  her  grantee. — County 
Bank  of  San  Lola  Obispo  v.  Jack  (Gal.  Snp.) 
705. 

Under  Mills'  Ann.  8t  S  3904,  the  title  of  an 
owner  held  barred  aa  against  the  title  acquired 
by  a  grantee  in  a  tax  deed. — WUliami  t.  Gonroy 
(GolowT  958. 

The  constructive  possession  of  a  grantee  in  a 
tax  deed  held  not  affected  by  the  recording  of 
aubseqnent  tax  deed  to  another,  and  his  r^ta 
were  not  thereby  concluded,  bat  he  might,  with- 
in the  period  &ed  by  UiUs*  Ann.  St.  |  8904, 


attad  d^ttidane*  title.— William*  T.  Gonxoy 
(Colo.)  959. 

*A  tax  deed  which  follows  the  form  preeeribed 
by  statute  is  sufficient,  sud  furnishes  prima 
facie  evidence  that  the  tax  procedings  were 
rnnilar,  and  that  every  step  necessary  to  the  va- 
lidity of  the  deed  was  taken.— Gibson  v.  EUud- 
merburg  (Kan.)  28. 

*A  tax  deed  held  not  void  for  inanffident  de- 
scription of  tiw  property. — Gibson  v.  Hammer- 
burg  (Kan.)  28. 

*Tax  deed  held  not  void  for  Indefiniteness  of 
description.— Ham  v.  Booth  (Kan.)  24. 

A  tax  deed  held  not  void  for  failing  to  give  the 
residence  of  the  assignee  of  the  certificate  of 
sale,  where  such  assignee  is  a  foreign  corpora- 
tion.—Ham  V.  Booth  (Kan.)  24. 

*A  substantial  compliance  with  the  form  pre- 
Bcribed  by  statute  for  the  ezecutitm  of  tax  deeds 
is  sufficient.— Ham  v.  Booth  (Kan.)  24. 

•The  abbreviation  "S  B  4,"  employed  in  the 
description  of  the  property  conveyed  by  a  tax 
deed,  will  be  interpreted  as  meaning  "southeast 
quarter,"  when  it  is  explicitly  used  in  another 
part  of  the  same  instrument  as  the  equivalent 
of  these  words.— Kennedy  v.  Scott  (Kan.)  971. 

The  amount  recited  as  the  consideration  of 
a  tax  deed  will  not  be  deemed  exceraive,  if  it 
can  be  acoonoted  for  by  any  apportionment  of 
such  taxes  am(»ig  die  years  for  whidi  taxes 
were  paid  that  la  oonsutent  with  the  recitals 
of  the  deed.— Kennedy  v.  Scott  (Kan.)  971. 

Where  a  tax  deed  has  been  of  record  more 
than  five  years,  it  will  not  be  set  aside  by  rea- 
son of  the  fact  that  it  shows  on  its  face  that 
the  amount  stated  aa  its  consideration  ia  excess- 
ive, where  the  exeesa  can  be  accounted  for  by 
assuming  that  the  county  cierk  in  computing 
the  amount  of  the  consideration,  included  the 
statutoiT  fees  for  the  issuance  and  recording 
of  the  deed. — Kennedy  v.  Scott  (Kan.)  971. 

B.  ft  a  Comp.  I  813r)  (Laws  1901,  p.  78, 
S  6),  when  construed  in  <-onnection  with  Lawa 
1901,  pp.  72,  73,  f{  3.  4,  held  to  apply  to  lands 
bid  in  by  counties  at  tax  sales. — -Mount  v. 
McAuIay  (Or.)  529. 

B.  ft  G.  Comp.  M  3128.  8146.  Aeld  to  apply 
only  aa  to  lands  sold  for  taxes,  and  not  to  suits 
to  qniet  title.— Mount  v.  McAolay  (Or.)  529. 

Requisites  of  tax  deed  wheieplaintifl  ttflea 
therecm  In  ejectment  deflned.--0*Keefe  v.  Dillen- 
beck  (Okl.)  540. 

Under  St.  1883,  |  6688,  where  real  estate 
Is  sold  for  taxes  and  a  deed  is  duly  executed 
and  recorded,  no  action  can  be  commenced  by 
the  former  owners  of  the  land,  where  the  pur- 
chaser has  gone  Into  poaaeseim  after  mm  year 
from  the  recording.— O'Keefe  y.  DillenbecA 
(Okl.)  640. 

TAXATION  OF  COSTS. 

See  ♦•Costs,"  |  2. 

TELEGRAPHS  AND  TELEPHONES. 

Mandamns  to  compel  designation  of  streets  on 
which  telephone  poles  may  be  erected,  see 
"Mandamaa."  |  2. 

Taxation  of  properb'  of  telcfraph  and  talepbone 
oempanlea.  aee  "Taxation,'*  |  < 

TENANCY  IN  COMMON. 

Bi^t  o(  tenant  in  cooamon  to  adeet  homeetea*. 

see  "HomeatMd,"  |  1. 
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I  1.  &lchta  amd  IlmbUltlM  of  •o-tea- 
•ttts  M  to  tUrd  penou. 
Under  Rev.  St.  1888.  6  2919,  a  teoant  In  com- 
mon with  defendant  is  not  a  neceflsary  parb  to 
a  mit  to  qnlet  title.— Kamn  v.  Ralne^  (Utah) 


TERMINATION. 

Of  tenancy,  sec  **LMxUord  and  Tenant,"  |  1. 

TESTAMENT. 

Bee  "WUto.* 

TESTAMENTARY  CAPACITY. 

Bee  "Wills,"  |  1. 

THEFT. 

See  "Larceny." 

TIMBER-CULTURE. 

See  'TabUe  Landa,"  {  2. 

TIME. 

For  compliance  by  vendee  with  contract  of  sale, 
Bee  "VeDdor  and  Purchaeer,"  {  S. 

For  flliDK  transcript  on  appeal,  see  "Appeal  and 
Error,**  (  9. 

For  making  and  filinx  bill  at  exertions,  see 

"Bxcoptions,  BUI  of/^  S  2. 
For  performance  of  contract,  aee  "Oontracts," 

1  2. 

For  taking  appeal  or  suing  ont  writ  a  error, 
see  "Appeal  and  Error."  J  7. 

Of  takintr  proceedings  for  certiorari,  see  "Cer- 
tiorari." f  2. 

Of  Testioj;  of  water  rights,  see  "Waters  and 
Water  Courses,"  I  2. 

To  sue  for  price  of  goods  sold,  see  "Sain,"  |  4. 

When  decision  of  court  beonnes  eondusivek  Bee 
"Oonrts,**  t  4. 

TITLE. 

Oolor  of  title,  see  "Adverse  PosMMhm.** 
Neoessary  to  support  homestead,  see  "Home- 
stead." {  1. 


Removal  of  cloud,  see  "Quieting  Title." 
Retention  of  apparent  title  uy  grantor,  see 
"Praudalent  Conveyances,"  {  1. 


Tax  titles,  see  "Taxation.**  S  7. 
To  property  on  disaffirmance  of  conveyance  by 
infant,  see  "Infants,"  i  1. 

Particular  matters  affecttmo  title. 

See  "Chattel  Mortgages."  {  2. 

Deposit  in  bank,  see  "Banks  and  Banking,**  |  1. 

Fortfcular  spedc*  of  proper^  or  rightt. 

See  "Mines  and  Minerals,"  |  7;  "Public  Lands," 

II  1.  a. 
Office,  see  "Officers,"  I  2. 

Title  necessaru  to  maintain  portteulor  atXtont. 

See  "Partition,"  8  1, 

Titlea  of  Txirticvlar  act*  or  prooMcHngSi 

Statutes,  see  "Statute*,"  I  8. 

TOOLS. 

UaUlitr  of  employer  for  defects  see  "Hastw 
and  Sorvant,"  |  8. 


TORTS. 

Bzcessive  damages,  see  "Damages,"  |  2. 
Measure  of  damages,  see  "Damages,"  |  1. 

By  porHcuIar  dosses  parties. 

Bee  "Mauteipal  Corporations,"  i  10: 
Agents,  see  "Principal  and  Agent,"  |  3. 

ParOculaTtmU, 

See  "Assault  and  Battery,"  i  1 ;  "Conspirnry," 
S  1 ;  "Fraud" ;  "Libel  and  Slander" ;  *"2\egli- 
genoe";  "Nuisance" ;  "Trespass." 

TOWNS. 

See  "Municipal  Corporations" ;  "Schools  and 

School  Districts,'*  |  1. 
Township  officers  in  general,  see  "Officers^"  %  '2. 

TRANSCRIPTS, 

Of  record  for  purpose  of  review,  see  "Appeal 
and  Error  *'  |  9 ;  "Criminal  Law,"  i  11. 

Tluation  of  price  of  as  costs  on  appeal,  see 
"Costi,"  I  2. 

TRESPASS. 

By  animals,  see  "Animals." 
Ejection  of  trespasser,  see  "Carriers,"  I  2. 
Injuries  to  trespassers,  see  "Kailruads."  %  3. 
On  mining  claims,  see  "Mines  and  MiDerals,** 
I  7. 

On  public  Unds.  see  "Public  Lands,"  |  1. 
To  Qie  person,  aee  "Assault  and  Battery."  1 

\  \.  Aations 

Evidence  of  assignment  of  cause  of  action 
for  trespass  of  cattle  to  plaintiif  held  inadmis- 
sible under  complaint  alleging  ownership  in 
plaintiff  of  the  premises  on  which  the  trespass 
was  committed. — Mott  v.  Scott  (Colow)  778; 

TRESPASS  TO  TRY  TITLE. 

See  "£Uectment." 

TRIAL 

See  "New  Trial"  >  "Heference":  "Witnesses." 

Exceptions  to  instructions  for  purpose  of  review, 

see  "Criminal  Law,"  {  10. 
Findings  as  to  limitationa.  see  "Limitation  of 

Actions,*'  f  4. 
Harmless  error,  see  "Criminal  Law,"  |  13. 
Harmless  error  in  rulings,  see  "Appeal  and 

Error."  S  22. 
Objections  to  rulings  for  purpose  of  review,  see 

"Appeal  and  Error,"  I  tj. 
Review  on  appeal  or  writ  of  error,  see  "Criminal 

Law  "  fi  13. 
Trial  ae  novo  on  appeal,  see  **Appeal  and  Er- 


ror," I  17. 
"    "  >f  right  to 
eeotion,"!  1. 


Trial  of 


property  levied  on,  sea  "Eht- 


Proceedings  Incident  to  trials. 

See  "Continuance." 

Oonformidr  of  judgment  to  verdict  or  flndlnn 

see  "Jodgment,"  I  S. 
Entry  of  Judgmeot  afta  trial  of  issues,  see 

"Judgment,**  {  3. 
Ri^t  to  trial  by  jury,  see  "Jury,"  |  1. 

Trial  o/  oofioiM  hy  or  againtt  partieviar  dsssss 

of  parties. 

Bee  "Carriers,"  I  2;  "Husband  and  Wife,"  12; 
"Master  and  Servant,"  {  8 :  "Munid^  Oor^ 

g>ratioB9,"  S  10;  "BailsMdi,"  |  8;  "Street 
ailroads,"  {  1. 


*  Point  MUMtetad.  See  sgrlUlna. 
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Trial  of  partUsuitwr  cMl  aetfamt  or  proceetXno*- 

See  "Carriers,"  «  1 ;  "Ejectment."  1  8;  "Libel 
and  Slander,"  J  3 ;  "Negligence,"  (  4. 

Condeomation  proaeediogs,  see  "Eminent  Do- 
main/' f  & 

Foredoiare  mortgages,  seo  "(battel  Mort- 
prages,"  {  5. 

For  injaries  from  flowage,  see  "Waters  and 
Water  Courses,"  (  3. 

For  injuries  to  animals,  see  "Railroads,"  t  3. 

For  Injuries  to  easements,  see  "EasemHits,"  % 

For  loss  of  goods,  see  "Carriers,"  ^  1. 

For  personal  Injuries,   see  "Carriers,"   I  2; 

"Electricity";  "Master  and  Servant,"  |  8; 

"Railroads,"  S  3;  "Street  Railroads,"  8  1. 
For  price  Of  goods,  see  "Sales,"  i  4. 
For  wages,  see  "Master  and  Servant,"  8  1. 
Probate  proceedings,  see  "Wills,"  S  2. 
Suits  In  equity,  see  "Equity,"  {  S. 
Suits  to  eet  aside  fraudulent  coaveyanoes,  see 

"B^ndulent  Conveyances  "  |  2. 
Suits  to  try  tax  tiUes,  see  ''Taxation,"  {  7. 
To  recover  goods  delivered  by  seller,  see  "Sales," 

(  4. 

Trial  of  criminal  pro$ecutioiu. 
6m  '^Criminal  Law,"*  H  5^  6 ;  "Htmldde."  S  4 ; 
"Larceny,"  1 1. 

I  1.    Dookets.  lists,  mnd  ealandars. 

*Under  St.  189S,  S  4204,  providing  that  the 
trials  shall  be  in  the  order  In  which  the  cases 
arc  placed  on  the  trial  calendar,  vests  a  large 
discretion  in  the  trial  court  to  dispose  of  th» 
causes  in  such  order  as  will  most  speedi^  dis- 
pose of  the  businefls  before  tha  court. — Under- 
maa  t.  Nolan  (OU.)  79ft. 

i  2.    Oonraa  wmA  mmdnot  of  trial  In  cen- 
er»l. 

*It  is  no  abuse  of  discretion  to  proceed  to 
trial  of  a  cause  when  reached  In  tbe  alMence 
of  one  of  tbe  parties  or  Us  connseL — ^Linder- 
man  v.  Nolan  (Okl.)  706. 

i  3.    RcMptlaa  of  «Tidenoe. 

*The  order  in  which  evidence  shall  be  received 
Is  in  the  discretion  of  the  court. — HcBrlde  y. 
Steinweden  (Kan.)  822. 

In  an  action  In  which  the  adminiatrator  of  the 
original  defendant  was  substituted,  and  the  de- 
fendant's testimony  at  a  former  trial  was  intro- 
duced in  evidence,  refusal  to  allow  the  plaintiff 
to  testify  A«M  not  error. — Hariington  v.  Butte 
&  B.  Min.  Ca  (Mont)  467. 

Motion  to  strike  out  testimony  of  two  wit- 
nesses held  properly  denied  where  the  testimony 
of  one  was  competent — Dorals  v.  Doll  (Mont.) 
684. 

In  action  hy  assignee  of  daim,  objection  to 
teetlmonT  held  too  broad  to  niise  the  point  that 
oral  evidence  of  assignment  was  Inadmlasible. 
— Dorais  t.  Doll  (Mont.)  884. 

*Where  evidence  Is  admitted  without  objec- 
tion and  the  witness  is  cross-examined.  It  can- 
net  be  BtriclEen  out  on  motion. — Poindexter  & 
Orr  Live  Stock  Co.  v.  Oregon  Short  Line  R. 
Co.  (Mont)  888. 

An  objection  to  evidence  ahonld  state  the  pre- 
cise grounds  of  objection. — Conklin  v.  Yates 

(Okl.)  910. 

i  4.    TaUbc  ease  or  anaitlon  from  Jnry. 

A  rehearing  can  only  be  granted  when  there 
is  no  evidence  whatever  to  support  plaintiffs 
cause  of  action. — Braunton  &  Robertson  T. 
Southern  Pac.  Co.  (Cak  App.)  265. 

*Where  an  answer  puts  In  Isnue  the  material 
allegations  of  the  complaint,  plaintiff  mnat  es- 
tablish such  allegations  by  a  preponderance  of 
evidence,  and  where  he  declines  to  tntredace  any . 


evidence  It  Is  not  error  to  diamiss. — Mills  Nov- 
elty Co.  V.  Dunbar  (Idaho)  932. 

•Where  an  answer  puts  in  issue  the  material 
allegations  of  tbe  complaint  and  plaintiff  de- 
clines to  introduce  evidoicek  it  is  not  «ror  ta 
disniisa. — Hills  Novelty  Oo.  t.  Dunbar  (Idaho) 

*0n  demurrer  to  plaindfTs  evidence  the  court 
can  only  consider  tbe  facts  and  inferoices  which 
are  favorable  to  plaintifl. — Missouri  Can  Co.  v. 
Ross  (Kan.)  616. 

When  a  party  opon  whom  rests  the  bnrden 
of  the  issues  Introduces  evidence  which  prima 
facte  defeats  bis  cause  of  action,  and  then  rests 
his  case,  and  tbe  oppoeite  party  demurs  to  the 
evidence.  It  is  error  for  the  court  to  overrule 
tbe  demurrer.— Kibby  v.  Gibson  (Kan.)  968. 

*Wbere  plaintiff  proves  a  prima  fade  case, 
and  defendant's  evidence  is  conflicting,  it  is 
error  to  direct  a  verdict  for  defendant — ^Taylor 
V.  Modem  Woodmen  of  America  (Kan.)  1099. 

*A  motion  to  direct  a  verdict  can  only  be 
granted  when  there  Is  no  material  fact  in  dis- 
pute.— Sovereign  Camp,  Woodmen  <tf  the  World, 
V.  Welch  (Okl.)  M7. 

To  sustain  a  demurrer  to  the  evidence  the 
court  must  be  able  to  say  as  a  matter  of  law 
that  the  party  introdudng  the  evidffiice  has 
not  proved  his  cue^-CmUln  T.  Tatea  (Okl.) 

910. 

On  demnrrer  to  evidence  the  court  must  con- 
sider as  true  everj  portion  of  the  evidence  tend- 
ing to  prove  the  case  of  the  part?  resisting  the 
demurrer.— Conklin  v.  Tates  (Okl.)  910. 

I       Instmstloma  to  Jujr. 

In  an  action  on  a  mutual  benefit  certificate, 
an  instruction  held  properly  refused  because 
assuming  a  fact  which  was  for  the  Jury. — Lyon 
v.  United  Modems  (CaL  Sup.)  804. 

Where  one  does  not  request  instructions  on 
the  points  involved,  Aeld  lie  may  not  complain 
that  InstrQctions  are  indefinite  and  uncertain. 
— Haitt  V.  Bfattes  (Cola)  127. 

No  instructions  sfaould  be  given  except  those 
including  the  law  applicable  to  the  facts  as 
shown  by  the  evidence. — Whitman  v.  McComas 
(Idaho)  604. 

•Refusal  ol  regneeted  instraction  Is  proper 
where  other  suflklent  instmctions  are  given. — 
City  of  Oamett  v.  Smith  (Kan.)  615. 

In  an  action  on  a  check  by  an  indorsee  against 
the  drawer,  an  infltracti<Hi  held  to  invade  the 
province  of  tbe  Jury. — Harrlngtui  v.  Butte  & 
B.  Min.  Oo.  (Mont.)  467. 

An  instmction  which  submits  to  the  jury  cer- 
tain premises,  but  fails  to  state  what  conclu- 
sions might  be  drawn  from  such  premises,  is  er- 
roneous.— Hanlagbm  t.  Butte  *  B.  Min.  Go. 
(Mont)  407. 

•Omission  to  charge  as  to  the  specific  plan  to 
be  followed  in  estimating  damages  in  an  action 
for  personal  injuries  held  not  error  in  the  ab- 
sence of  a  request  for  a  mors  specific  instruc- 
tion.— Bourke  v.  Butte  Electric  &  Power  Co. 
(Mont)  470. 

The  error  in  giving  an  ernukeoos  instruction 
held  not  cured  by  the  giving  of  a  correct  one. — 
Smith  v.  Perham  (Mont.)  402. 

It  is  not  error  to  refuse  an  instructi(Ki  where 
tbe  evidence  does  not  warrant  It — City  of  Law- 
ton  V.  McAdams  (Okl.)  429. 

*It  is  not  reversible  error  to  refuse  instmc- 
tions, where  the  court  in  its  general  instructions 
has  covered  the  pointspresented. — Sovereign 
camp,  Woodmen  of  the  World,     Weldi  (Okl.) 

547. 
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'Technical  words  in  an  lostructton  need  not 
be  defined  if  the;  are  made  intelligible  to  the 
Jtu7-— White  T.  Madison  (OU.)  788. 

On  aa  Issue  as  to  whether  the  owner  of  land 

had  authorized  another  to  execute  a  lease  there- 
of, a  requested  instruction  held  properly  re- 
fused in  view  of  one  giTen. — Mai^  t.  Herren 
(Or.)  885. 

!  6.  Verdict. 

A  findinc  that  a  building  bad  been  accepted 
by  the  architect,  and  bad  been  taken  poMeonion 
of,  and  been  since  occupied  by  defendant,  held 
responsive  to  the  issue  of  p^'formance  of  the 
contract  for  its  erection. — ^Wymon  v.  Hooker 
(Cal.  App.)  79. 

"Interrogatories  that  are  calculated  to  mis- 
lead or  harass  the  ijirj  should  not  be  satmltted. 
— Olty  of  lAwton  v.  MfAdams  (Okl.)  429. 

It  Is  not  error  to  refuse  to  submit  a  special 
interrogatory  when  those  submitted  cover  every 
material  point  In  the  case. — City  of  Lawton  t. 
McAdams  <0k1.)  429. 

•Where  a  general  verdict  is  returned  witli 
special  flndingi,  the  geaeral  verdict  must  stand, 
unless  the  ^edal  facts  negative  the  right  to 
return  such  general  verdict — White  v.  Madison 
(OU.)  798. 

A  correct  verdict  held  not  disturbed  because 
it  was  contrary  to  an  erroneous  instmctiotk — 
Bancroft  t.  Ctodwln  (Wash.)  180. 

*Where  two  special  findings  are  conflicting, 
the  one  snpportlng  the  geaeral  finding  and Judg- 
ment most  ocwtrol — Cramer  y,  Mnnbea  (Wyo.) 
874. 

I  7.    Trial  hr  «M«rt. 

The  court  is  not  precluded  from  making  Snd- 
ings  of  fact  in  a  case  submitted  for  decision  on 
an  ureed  statement  of  fact — Towle  v.  Sweeney 
(OaT  App.)  74. 

*In  an  action  on  a  dalm  against  a  decedent's 
estate,  where  the  court  finds  that  the  claim 
has  been  paid,  a  further  finding  as  to  the 
usury  law  of  foreign  country  held  unnecessary. 
— Saaguioettl  v.  Felligrini  (Cal.  App.)  298. 

In  an  action  to  abate  a  nuisance  and  for 
damages,  held  that  there  was  no  error  iu  the 

court's  failure  to  make  certain  findings. — Meek 
v.  Dc  Latour  (Oal.  App.)  300. 

Where  the  court  properly  found  that  the  stip- 
ulation for  judgment  filed  on  behalf  of  plaintiff 
was  binding,  finding  on  issues  riUsed  by  the 
pleading  by  him  Md  unneeeasary. — Pacific  ^v. 
Go.  vrvisellch  (Cal.  App.)  459. 

"Findings  outside  issues  made  by  pleadings 
held  insufficient  to  sustain  Judgment — Boothe 
V,  Fanners'  &  Traders'  Nat  Bank  (Or.)  785, 

I  8.    Wftiver  Mid  oorreetioa  of  Inecv- 
larittoa  and  errors. 

•Elrror  in  dwying  a  motion  for  oonsuit  at 
close  of  plalntlirB  case  held  waived  by  defend- 
ant Introducing  evidence  and  snppMng  the  de- 
fects in  plaintilTB  proof. — Lyon  v.  Uaitad  Mod- 
erns (C!bI.  Sup.)  804. 

In  an  action  for  injuries,  a  claim  that  de- 
fendants acquiesced  In  the  enlargement  of  the 
IsBnea  held  not  sustained. — Chicago,  R.  t.  &  P. 
1^.  Co.  T.  Wheeler  (Kan.)  27. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  **Bzeeatioa,"  |  1. 

TROVER  AND  CONVERSION. 

(3onver8ion  of  corporate  stock,  see  "Corpora- 
Uons,"  J  1. 

Ctmveraion  of  trust  funds,  see  "Tmsts,"  {  1. 


TRUSTEE  PROCESS. 

See  "OamMunent" 

TRUSTS. 

Affecting  rights  In  public  lands,  see  **Pub1le 
Lands."  fi  2. 

Conveyances  in  trust  tor  creditors,  see  "As* 
signments  for  Benefit  of  Creditors." 

Effect  of  trust  on  limitation,  see  "Limitation 
of  Actions,"  S  2. 

Purchase  by  trustee  on  foredosaie  sales,  see 
"Mortgages,"  f  Ti. 

Trast  deeds,  see  "Cbattd  Mortgages";  "Mort- 
gages.'* 

S  1.  Creation,  eidstettee,  and  validity. 

Facts  held  suflicient  to  raise  a  resuldng 
trust  in  favor  of  plaintiff  as  to  a  half  interest 
in  a  mice  located  by  defendant  after  plaintiff  had 
discovered  and  disclosed  the  same.— -Stewart  f. 
Douglass  (Cal.  Sup.)  G09. 

Under  Civ.  Code,  S8  2223,  2224,  bank  held  an 
Involuntary  truatee  of  certain  money  deposited 
with  it— First  Nat  Bank  Wakefield  (Cal. 
Sup.)  107«. 

Where  an  ov^er  executed  a  deed  for  certain 
mining  property,  and  placed  It  in  escrow,  and 
the  grantee  defaulted,  and  made  no  demand 
for  the  escrow  deed,  nor  offered  payment  he  lost 
all  his  rights  under  the  escrow,  and  a  grantee 
in  a  second  deed  did  not  hold  the  land  as  trustee 
for  hla  benefit— Whltmer  t.  Bchenk  Otdabo) 
778. 

A  trust  agreement  held  to  constitute  tha 
trustee  a  second  mortgagee  In  possesion  as  to 
the  title,  and  a  trustee  as  to  the  rents  and 
profits,  which  tmst  terminated  on  fweclosure 
of  the  first  mortg^e- — ^Marquam  t.  Boas  (Or.) 


Evidence  held  to  show  that  a  deed  by  a 
father  to  his  minor  son  was  intended  as  an 
absolute  oonv^ancei  and  not  as  a  mere  coa- 
vayance  In  tmat  for  the  fatlier. — Seed  t. 
Jennlnga  (Or.)  872. 

Facta  held  to  allege  a  cause  of  action  for  con- 
version, and  did  not  show  that  defendant  receiv- 
ed the  money  in  qnestion  by  virtue  of  an  repress 
trust— Francis  v.  Oisbom  (Utah)  571. 

A  finding  that  plaintUt  located  a  mining 
claim  Inpait  for  t£e  benefit  of  defendant  JMa 
oTor.— Helstrom  r.  Bodes  (Utah)  780. 

Bvidence  in  a  suit  for  accounting  as  to  a  min- 
ing transaction  h^d  suffident  to  sustain  a  find- 
ing that  plaintiff's  conduct  was  not  fraudulent 
as  to  defendant— Rutan  v.  Hudi  (Utah)  83a 

Evidence  held  sufficient  to  show  that  a  mine 
was  bought  by  defendant  under  a  partnership 
agreement  with  piaintiff.~-Butan  t.  Hu^ 
(Utah)  833. 

S  2.   Ooustmction  and  operation. 

Facts  held  to  show  a  practical  coustructim 
of  a  trust  agreement  In  so  far  as  it  affected 
a  trustee's  right  to  make  charges  in  connection 
with  the  management  of  mortgaged  propotr, 
precluding  the  mortgagor  from  thveafter  ques- 
ti<Hilng  snch  charges. — ^Maiqwun  t.  Roaa  (Qr.) 
852. 

I  8.   Manacoment  avd  disposal  of  trast 
propertj. 

A  •trustee  who  ccmforms  with  the  provIsii»a 
of  the  trust  has  authority  to  adopt  mesa  area 
whidi  are  implied  In  the  general  directions  of 
the  trust  instrument — Kivp  v.  O'Melveny  (CaL 
App.)  264. 

Tmst  deed  constmed,  and  held  to  anthoriM 
trustee  to  execute  certain  mortgace.— Kino  t. 
O'Melveny  (Qtl.  App.)  204, 


*  Paint  Muaotated.  Sm  arllabu. 
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A  tniHtee  of  mortgaged  property  held  not  re- 
quired hi  a  trust  agreement  to  make  advances 
to  pay  ratercst  on  the  mor^cage  in  order  to 
^ravei^  A  fmcdoanreii— Mazqnam  t.  Boh  (Or.) 

Brldenee  ftsM  insnffident  to  show  that  a 
trustee  of  mortgaged  property  failed  to  apply 
the  net  income  of  the  mort^ged  premises  to 
the  payment  of  Interest  as  it  matured,  and  thus 
caused  a  fofaclosare  of  the  miwtgagfly — Mar- 
quam  t.  Boss  (Or.)  852. 

I  4.   SatabUsIuttaat  amd  wf ortfemant  mt 
trnst. 

A  eomplaiot  in  a  suit  to  enforce  a  resulting 
trust  held  to  sufficiently  all^  an  agreunent  on 
ddtendbuif  s  part  that,  if  certain  mines  disclosed 
to  defendant  by  plaintiff  were  located,  they 
shonld  be  so  located  that  plalntilf  should  re- 
ceive a  one-half  toterest  therein. — Stewart  t. 
Douglass  (Cal.  Sup.)  699. 

A  complaint  construed  as  to  the  contrail 
dedared  '<ui^Biitan  r.  Hade  (Utah)  888. 

UNDERTAKINGS. 

See  "Attachment,"  H  8,  4. 
On  appeal  from  justice,  see  **Juitlces  of  the 
Peace,"  i  S. 

UNITED  STATES. 

Courts,  see  "Courts,"  fi  6. 

Indiana,  see  "Indians." 

Public  lands,  see  "PubUc  Lands,"  {  2. 

VACATION. 

Of  street  by  grant  to  railroad  of  use  of  sudi 

street,  see  "Railroads,"  S  2. 
Of  streets,  see  "Municipal  Corporations,"  H  2, 

FoooMncr  portteulor  proeeedinga. 

See  "Judgment,"  H  2.  5. 
Conviction  of  crime,  see  "Criminal  Law,"  |  7. 
Decree  of  divorce,  see  "Divorce,"  {  8. 
Jud^ent  hi  probate  proceedings,  see  "Wills," 

Orders,  see  "Motions," 

Bale  of  property  of  decedent^s  estate  under 
order  of  court,  see  "Executors  and  Adminis- 
trators," I  7. 

VALUE. 

IJmita  of  jurisdiction,  see  "Appeal  and  Br- 
ror,"  I  8. 

VARIANCE. 

Between  pleading  and  proof  in  dvil  actions,  see 

"Equity,"  i  2 ;  "Pleading,"  8  6. 

VENDOR  AND  PURCHASER. 

Bee  "Exchange  of  Property" ;  "Sales." 
AgnuT  or  contract  for  sale  of  land,  see  "Prtn- 

dpal  and  Agent,"  S  !■ 
Equitable  jurisdiction  of  suit  to  cancel  txmd  for 

deed,  see  "Eonity,"  {  1. 
Order  of  liability  on  sales  of  lands  sabject  to 

judgment  licai,  see  "Judgment,"  I  10. 
Purchasers  of  railroad  aid  lands,  see  "Public 

Laoda,"  8  3. 
Requirements  of  statute  of  frauds  see  "Frauds. 

Statute  of."  i  S. 
Sale  of  land  to  enforce  assessment  for  public 

improToaenti,  see  "Muaidpal  Gorporanous," 

I  7, 


Sales       teat,  see  "Principal  and  Agent,"  H 

2,  & 

Spedfle  perfoixDanoe  ai  omtzact,  see  "Spedflc 

Performance." 
Tax  sales,  see  "Taxation,"  S  6. 

I  1.   Reqwlsttes  and  TaUdity  of  aontraot. 

*An  instrument  construed,  and  held  a  mere 
option  to  purchase  certain  land  on  the  terms 
specified.— White  t.  Bank  of  Hanford  (Cal. 
Sup.)  698. 

An  agreement  held  an  unconditional  and  abno- 
lute  agreement  to  pay  the  sum  specified. — Wil- 
liams V.  Brooks  (Idaho)  6ia 

Facts  held  to  constitute  a  surrender  of  an 
option  to  purchase  a  mine. — K.  P.  Mln.  Qo. 
V.  Jacobeon  (Utah)  728. 

I  S*    Ooautmaetion  and  operatioB  of  eon> 
traot. 

A  contract  to  purchase  real  estate  conveys 
only  such  rights  aa  are  shown  by  the  contract, 
"^umaer  t.  White  Pine  I>umber  Co.  (Idaho) 
771. 

A  party  accepting  a  contract  to  purchase 
real  estate  held  to  have  no  power  to  sell  the 
timber  on  the  land,  with  permission  to  remove 
the  same,  until  the  contract  is  completed. — 
Oumaer  v.  White  Pine  Lumber  Co.  (Idaho)  771. 

I  8.  Modlfloatian  or  vosolaalOM  of  om- 

traet- 

*yendors  baving  agreed  to  convey  certain 
premises  free  from  Incumbrances  held  not  en- 
titled to  enforce  a  forfeiture  for  the  vendees' 
default  in  payment  while  they  themselves  were 
unable  to  convey  a  title  free  from  incumbrances. 
— Hi^nbotham  v.  Frock  (Or.)  536. 

*Failure  of  a  vendee  to  make  deferred  pay- 
ments as  provided  by  a  bond  for  title  hdd  not 
of  itself  to  terminate  the  ccoitract  or  work  a 
forfeiture  ot  the  sendees'  rights. — Higlnbotham 
V.  Frock  (Or.)  586. 

In  a  suit  In  equity  to  cancel  a  bond  for  a 
deed,  the  vendees'  equity  would  not  be  cut 
off  without  giving  them  a  reasonable  time  to 
compir  witb  thdr  contract — Hlgiubotham  v. 
Frock  (Or.)  B8& 

A  grantee  of  land  held  bound  to  tender  a  re- 
conveyance on  disapproval  of  title  by  his  at- 
torney in  order  to  free  himself  from  liability 
for  purdiaae  money.— ^rkhnrst  v.  DleUnson 
(Wash.)  896. 

S  4.    Rlckts  and  UabUltiea  of  parties. 

•Under  St  1893,  8  5579,  providing  that  land 
shall  be  assessed  on  the  let  of  January  of  each 
year,  and  the  owner  on  that  day  shall  be  liable 
for  the  tax,  where  a  grantor  sells  real  estate 
after  that  date,  lie  is  liable  for  the  taxes  for  that 
year.— Bndd  v.  Dnnlap  (Okl.)  481. 

•Under  Ballinger's  Ann.  Codes  &  Bt  I  4G85, 
bona  fide  purchaser  held  to  acquire  a  prior 
title  to  that  held  by  ttie  grantee  in  an  unre- 
corded deed. — Swanstrom  v.  Washington  Trust 

Co.  (Wash.)  1112. 

8  5.    Remedies  of  pvrekmsor. 

Evidence  held  insufficient  to  sustain  a  finding 
that  an  option  to  purchase  a  mine  was  not  sur- 
rendered.—K.  P.  Mln.  Co.  V.  Jacobson  (Utah) 
72& 

An  option  for  purchase  of  a  mine  AWd  to 
limit  the  damages  in  case  of  forfeititre  to  money 
paid  and  work  done. — K.  P.  Uln.  On.  T.  Jacc^ 
son  (Utah)  728. 

VENUE. 

Of  action  against  corporation,  see  "Goipoia- 

tions,"  8  4. 
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Of  (Criminal  prosecutfODB,  see  "CrlmlDftl  Law," 

foreclosare  nits,  see  "Mortgages,"  i  B. 

I  1.  Do»l«Ua  €»  reald«BCtt  of  partlaa. 

The  proTlBlons  of  Rev.  St  lfi98,  CS  2928-2033, 
are  not  In  Tiolation  of  Const  art  &  {  S.  provid- 
ing that  dvil  actions  moit  be  tried  in  the  count; 
in  which  the  qnestiona  arise. — Snrder  t.  Pike 
(Utah)  692. 

A  defendant  failing  to  avail  himself  of  Rev. 
St.  186^  t  2933,  or  to  otherwise  challenge  the 
Joriadiction  of  the  coart  on  the  groand  that 
ttie  salt  was  not  brought  in  the  proper  connty, 
held  not  entitled  to  attack  the  judcment  col- 
Utetallyw— Snjder  t.  Pike  (Utah)  Wa. 

VERDICT. 

Directing  verdict  In  civil  actions,  we  rPrial," 
S  4. 

Directing  verdict  on  trial  of  egaitable  issues. 

see  "malty,"  %  8. 
In  civU  actions,  see  **TrIaI,"  8  6. 
In  criminal  prosecations,  see  "Criminal  Law," 

SC. 

Necessity  of  confonnit;  of  Judgment,  see  "Jndg- 
moat  I  8. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,*^  |  21 :  "Criminal  Law."  S  18. 
Setting  anlde,  see  "New  Trial,"  IS  2.  8. 

VICE  PRINCIPALS, 

See  '■Master  and  Serrant,"  I  6. 

VILLAGES. 

See  "Municipal  Corporations." 


See  "Elections." 


VOTERS. 


WAGES. 


See  "Master  and  Servant"  I  1. 
Constitutionality  of  ordinance  fixing  rate  of,  see 
"Municipal  Ooiporatlons,"  |  4. 

WAIVER. 

See  "Estoppel." 

Of  dtgeetiona  to  parHeular  oott  or  prooeedtnga 

See    "Appearance";    "Criminal    Law,"  |  B; 

"Pleading,"  S  9;  'Trial,"  {  8;  "Venue,**  S  1. 
Appellate  jarisdlctlon,  see  "Appeal  and  Error." 

S  2. 

Krror  waived  in  appellate  court  see  "Appeal 
and  Error,"  8  23. 

Pleading  in  action  on  adverse  claim  to  mining 
location,  see  "Mines  and  Minerals,"  S  S. 

Public  inmrovements,  see  "MuniciiMU  Corpora- 
tions," (  3. 

Of  H(fia$  orremecUe$. 

Conditions  in  contract  see  "Contracts,"  {  2. 
Estoppel  by  Judgment  see  "Judgment,"  i  9. 
Limitations  in  insurance  policy,  see  "Insarance." 
8  12. 

Proof  of  death,  see  "Insurance,"  8  10. 
Bight  to  endowment,  see  "Insurance,"  8  5. 
Right  to  forfeit  insurance,  see  "Insurance," 

fa 

Right  to  notice  of  settlement  of  bill  of  excep- 
tions on  motion  for  new  trial,  see  "Mew 
Trial,"  8  3. 

Service  of  summons  in  error  on  attorney  general 
in  criminal  prosecution,  see  "Criminal  Law," 
18  9-18. 


WARDS. 

See  **QuaTdI«n  and  Ward." 

WARRANTY. 

By  Insured,  see  "Insurance,"  H  ^  T. 
Authority  of  agent  as  to,  see  "Pnndpal  and 

Agent*^  8  8. 
On  sale  of  goods,  see  "Sales."  |  8L 

WATERS  AND  WATER  COURSES. 

See  "Navigable  Waters." 

Dedaratlona  as  evidence  on  Issue  of  abandon- 
ment of  water  right,  see  "Evidence,"  8  5. 

Harmless  error  In  action  rplating  to  irrigation 
canal,  see  "Appeal  and  Error,"  |  22. 

Mandamus  to  crnnpel  furnishing  of  water  for 
irrigation,  see  "Mandamus,"  f  1. 

Subjects  and  titles  of  statutes  relating  to  Irriga- 
tion districts,  see  "Statutes^"  I  3. 

fi  1.  A^tpi^prlatlon  of  slchta  ia  pnblle 

*The  right  to  waters  of  a  stream  relates 
back  to  its  initiation  by  a  settler,  and  not  to 
the  time  when  his  ditches  wars  cnnpleted. — 
Morgan  v.  Shaw  (Or.)  634. 

*A  stream  held  not  flowing  through  public 
lands  at  the  time  of  a  diversion  of  waters  there- 
of by  a  settler. — Morgan  r.  Shaw  (Or.)  SSi. 

*An  appropriation  of  water  defined. — ^Morgan 
V.  Shaw  (Or.)  634. 

On  the  issue  of  the  prior  appropriation  of 
waters,  admissions  of  defendant  held  snffictently 
corroborated  to  show  prior  appropriation  by 
plaintiff. — Morgan  t.  Shaw  {Or.)  SM. 

I  S.  Amroprlatl*K  and  presoripttoB. 

*Facts  held  to  show  an  approi;M^tor  of  watw 
entitled  by  prescription  to  divert  a  certabi 
amount.— Hubbs  &  Miner  Ditch  Co.  t.  ^oneer 
Water  Co.  (OSl.  Sap.)  253. 

Sess.  Laws  1889,  p.  215,  8  1.  held  applicable 
only  to  appropriations  of  seepage  waters  before 
they  reach  a  natural  stream. — Ia  Jam  Crenm- 
ery  ft  Lire  Stock  Aas'n  v.  Hansen  (Ookk)  044. 

Certain  proof  by  a  person  claiming  a  right  to 
water  as  seepage  water  held  not  to  show  a 
right  thereto,  under  Sess.  Laws  1889.  p.  213, 
6  1. — La  Jara  Creamery  ft  Live  Stoi^  Ans'n  v. 
Hansen  (Colo.)  644. 

A  person  claiming  a  right  to  water  as  se^sge 
water,  under  Sess.Xaw8  1889,  p.  216,  8  1,  has 
the  burden  of  proving  that  the  water  claimed  Is 
seepage  water,  and  the  quantity  thereof. — La 
Jara  Creamery  ft  Live  Stock  Ass'n  v.  Hansen 
(Colo.)  644. 

A  person  held  not  entitled  under  the  evidence 
to  claim  water  as  seepage  water,  under  Sen. 
Laws  1889,  p.  215,  8  1. — La  Jara  Creamery  ft 
Live  Stock  Ass'n  v.  Hansen  (Colo.)  644. 

Where  an  appropriator  posted  his  notice  De- 
cember 16,  1902,  claiming  a  certain  amount  of 
the  waters  of  a  stream,  and  on  January  14, 1903, 
commenced  work,  and  kept  one  man,  at  least  at 
work  until  the  date  of  the  trial,  and  expend<vl 
$1,700  on  the  work  prior  to  February  8,  1904, 
the  work  bad  been  prosecuted  vrith  reasonable 
diligence,  as  required  by  Act  2S,  1899 

(Laws  1899,  p.  381)  8  6.— Sand  Point  W^ater  ft 
Light  Co.  V.  PanJiandle  Development  Co.  (Idaho) 
347. 

One  who  posts  and  records  notice  and  In  all 
respects  pursues  the  steps  prescribed  by  Act  Feb. 
25,  1899  (Laws  1899,  p.  3^0),  is  entitled  to  Uve 
fats  right  relate  back  to  the  date  of  tb»  notice.— 
Sand  Point  Water  ft  Lizht  Co.  T.  Panhandle 
Development  Co.  (Idaho)  347. 
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Where  one  posts  and  records  notice  as  pn- 
srribed  by  Act  Feb.  25.  1889  (Laws  1809,  p. 
S80),  his  appropriation  Is  initiated  by  posting 
the  notice. — Sand  Point  Water  &  Light  Ck>.  t. 
P&nbandle  Development  Go.  (Idaho)  847. 

A  person  desiring  to  appropriate  the  waters 
of  a  stream  may  do  so  either  by  actually  divert- 
ing the  water,  or  may  pursue  the  statutory 
method  by  posting  and  recording  his  notice  aud 
cootmencinK  bis  work  as  presoril^ed  by  statute. 
—Band  Point  Water  &  Lisht  Co.  v.  Panhandle 
Derelf^ment  Co.  (Idaho)  347. 

One  who  posted  and  recorded  notice  of  inten- 
tion to  appropriate  waters,  under  Act  Feb.  25, 
1899  (Laws  1899,  p.  380),  and  within  60  days 
thereafter  commpnced  work  and  continued  it 
with  reasonable  diligence,  is  entitled  to  have  his 
appropriation  date  from  the  posting  of  his  no- 
tice, and  his  right  is  superior  to  the  rights  of 
any  subsequent  apptopriator. — Sand  Point 
Water  Se  Light  Co.  t.  Panhandle  Development 
Co.  adaho)  £l7. 

i  3.    Artlflolal    ponds,    reservoirs,  uid 
eh»n&ela,  dams,  and  flowase. 

The  continuous  overflow  of  a  stream,  by  which 
plaintiff's  property  was  inj,nred,  which  water 
was  alleged  to  have  been  turned  back  by  an 
insafficient  cnlvert  constmcted  undpr  defend* 
ant's  railroad  fill,  could  not  be  regarded  as  sur- 
face water  in  determining  the  rights  of  the 
imrties. — Price  v.  Oregon  R.  Co.  (Or.)  843. 

•A  railroad  company  conatructiog  a  fill  over 
a  water  course  held  hound  to  use  reasonable 
care  to  provide  for  the  passage  of  the  flow  In 
times  of  usual  freshets  and  uQURual  floods 
shown  by  experience  to  be  liable  to  occur  at 
any  time.— Price  v.  Oregon  R.  Co.  (Or.)  843. 

In  an  action  against  a  railroad  for  negligent- 
ly constructing  a  fill  over  a  water  course,  an 
instruction  with  reference  to  certain  declara- 
tions made  by  plaintiff  to  defendant's  employes 
Jield  fatally  defective. — Price  v.  Oregon  R.  Co. 
(Or.)  843. 

In  an  action  against  a  railroad  for  negligent' 
ly  constructing  a  fill  over  a  water  course,  an 
Instruction  authorizing  the  jury  to  consider  the 
culvert  and  drain  across  a  county  road  between 
defendant's  fill  and  plaintiff's  residence,  in  de- 
termining whether  the  railroad  used  ordinary 
care  in  fizlng  the  aise  of  the  culvert  under  the 
fill,  JiPld  erroneous. — Price  v.  Oregon  R.  Go. 
(Or.)  843. 

In  an  action  against  a  railroad  company  for 
injuries  from  water  of  a  stream  thrown  back 
on  plaintiff's  premises  by  an  alleged  insufficient 
culvert,  whether  the  damage  was  caused  by  an 
nnprecedented  storm  held  for  the  Jury. — ^Price 
V.  OregoD  B.  Co.  (Or.)  848. 

1  4.    Public  water  supply. 

Judi^nt  fixing  the  rights  of  users  of  water 
from  irrigation  canal  held  not  indefinite  for 
failure  to  fix  place  of  measurement  of  water. — 
Riverside  Heights  Water  Co.  v.  Riverside  Trust 
Co.  (Cal.  Sup.)  ]003. 

Judgment  fixing  rights  of  parties  under  con- 
tracts for  use  of  water  from  irrigation  canal 
Add  not  errtmeous  tiecause  it  baaed  the  rigtiis 
on  the  amount  flowing  in  the  canal  instead 
of  the  amount  used. — Riverside  Fleifrhts  Water 
Co.  V.  Riverside  Trust  Co.  (Cal.  Sup.)  1003. 

Payment  by  users  of  water  from  irrigation 
canal  held  not  to  estop  them  from  denying  that 
their  contract  bound  them  to  the  payment,  nor 
to  constitute  a  conclusive  construction  of  the 
contract — Riverside  Heights  Water  Co.  v.  Riv- 
erside Trust  Co.  (Cal.  Sup.)  1003. 

Reservation  In  contract  for  use  of  water  from 
Irrigation  canal  AffM  not  to  '  i'^d  users  to  pa; 


any  part  of  operating  expenses  of  an  exten- 
sion of  a  canal.— Riverside  Heights  Water  Co. 
V.  Riverside  Trust  Co.  (Cal.  Sup.)  10(^. 

Under  contracts  for  use  of  water  from  irriga- 
tion canal,  owner  or  persons  Ber\-ed  by  exten- 
sion of  canal  held  liable  for  that  •  proportion 
of  the  exijense  of  maintaining  it  that  the  water 
supplied  through  the  extension  bore  to  the 
whole  amount — Riverside  Heights  Water  Ca 
V.  Riverside  Trust  Co.  (Cal.  Sup.)  1003. 

Evidence  held  to  sustain  a  finding  that  the 
irrigation  canal  referred  to  in  contracts  for 
use  of  water  therefrom  referred  to  the  canal 
as  originally  planned,  and  did  not  include  a 
subsequent  extension. — Riverside  Heights  Water 
Co.  V.  Riverside  Trust  Co.  (Cal.  Sup.)  1003. 

Petition  in  an  action  to  compel  defeudant  to 
supply  plaintiff  with  water  ^Id  sullicient  to 
show  that  defendant  was  in  control  of  a  public 
use  witUo  Const  art  14,  and  that  plaintiff 
Is  a  beneficiary  oi  that  use. — Mahoney  t. 
American  Land  &  Water  Co.  (Cal.  App.)  2G7. 

Answer  in  an  acUoit  to  compel  defendant  to 
furnish  plaintiff  with  water  held  to  supply  any 
possible  defects  in  the  petition. — ^Mahoney  v. 
American  Land  &  Water  Co.  (Oal.  App.)  2u7. 

In  an  action  to  compel  waterworks  com- 
pany to  furnish  a  supply  of  water,  held  that 
the  iietitioii  warranted  a  judgment  that  de- 
fendant Hhould  continue  such  supply  ao  long 
as  plaintiff  should  comply  with  the  conditions 
on  wliicli  its  obligation  depended. — Mahoney  t. 
American  Land  &  Water  Co.  (Cal.  App.)  267. 

In  a  suit  to  restrain  the  diversion  of  water 
from  an  irrigation  ditch,  the  CMnplaint  Md 
not  demurrable. — Eaton  v.  Larimer  &  Weld  Irr. 

Co.  (Colo.)  627. 

In  a  suit  to  restrain  a  diversion  of  water 
from  an  irrigation  ditch,  complaint  held  to 
state  a  cause  of  action. — Eaton  v.  Larimer  & 
Weld  Irr.  Co.  (Colo.)  027. 

•Act  March  9,  1903  (Tiaws  1903,  p.  150),  en- 
titled "An  act  relating  to  irrigation  districts," 
etc.,  is  not  repugnant  to  any  of  the  provisions 
of  the  stale  Con-stitutlon. — Nampa  &  M.  Irr. 
Dist.  V.  Brose  (Idaho)  499. 

Under  Act  March  9,  1903  (Laws  1903,  p.  ISO), 
authorizing  the  organization  of  irrigation  dis- 
tricts, etc.,  towns  and  villages  may  be  included 
within  an  irrigation  district,  when  the  lots  and 
lands  within  such  town  or  village  will  be  bene- 
fited by  irrigation  under  the  system  proposed  for 
such  district. — Nampa  &  M.  Irr.  Diet  v.  Brose 
(Idaho)  499. 

*Under  Act  March  9.  1903  (Laws  1903,  p. 
ISO),  authorizing  the  organization  of  irrigation 
districts,  and  providing  for  legal  proceedings  to 
dptern'.ine  tn  advance  of  sale  tiSe  validity  of 
bonds  issued  by  such  district,  the  court  must  in 
such  a  proceeding  disregard  any  irregularity, 
error,  or  omission  which  does  not  affrct  a  fi- 
duciary right  of  the  parties  to  such  proceedings. 
--Nampa  &  M.  Irr.  Dist  v.  Brose  (Idaho)  499. 

Under  Act  March  9. 1903  (Laws  1903,  pp.  1(13, 
167,  S9  15,  17),  authorizing  the  organization  of 
irrigation  districts,  the  validity  of  bonds  issued 
by  such  districts  in  proceedings  in  which  notice 
of  hearing  is  given  by  posting  and  publicatioo, 
notice  in  that  form  is  sufficient. — Nampa  &  M. 
Irr.  Dist  v.  Brose  (Idaho)  499. 

T'nder  Act  March  9,  1903  (Laws  1903,  p.  103, 
§  1.5),  authorizing  the  organization  of  irrigntinn 
districts  and  the  taking  of  proceedings  to  deter- 
mine in  advance  of  sale  the  validity  of  bonds 
issued  by  such  districts,  the  court  is  empowered 
to  confirm  each  and  all  of  the  proceedings  of  the 
organization  of  such  district — Nampa  &  M.  Irr. 
Dist  V.  Brose  (Idaho)  490. 
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Under  Act  Much  A,  1903  (Laws  1903,  p.  168, 
I  15),  antboriEing  the  organizatjon  of  itriKaticai 
districts,  etc.,  the  board  of  directors  of  auch  dis- 
trict may  commence  a  proceeding  aiitlu)riziQ|  the 
issue,  and  sale  of  the  bonds  may  l>e  judicially 
confirmed,  whether  the  bonds  have  been  sold 
or  not. — Nampa  &  M.  Irr.  Dist  v.  Brose  (Idaho) 
499. 

Under  Act  March  0,  1903  (Laws  1903,  p. 
10(^,  providing  for  the  organization  of  irriga- 
tioii  districts,  a  landowner  within  the  distnct 
may  waire  his  right  to  water  from  such  district, 
where  it  appears  that  no  one  ia  prejudiced,  and 
in  such  case  no  part  of  the  bond  issue  can  be 
apportioned  to  the  land  whose  owner  has 
agreed  to  waive  claims  for  water. — Nampa  & 
M.  Irr.  Diet  v.  Brose  (Idaho)  489. 

*Th«  Talldity  of  proceedings  fw  the  establtah- 
ment  of  an  irrigation  district  canqot  be  attacked 
collaterally  in  a  suit  to  recover  possession  of 
land  sold  for  nonpayment  of  irrigation  taxes. 
— Purdin  t.  Washington  Nat.  Kdg.  Loan  ft 
InvflBtment  Aas'n  (Wash.)  728. 

The  genera]  statnte  aa  to  appeals  (Rev.  St. 
1899.  I  4249)  held  modified,  u  reKarda  special 
proceedings  relative  to  partnership  irrigation 
ditchea,  by  the  later  special  statute  (section 
910).  aa  modified  by  Sean.  Laws  1903,  p.  122, 
C.  93.— Man  v.  Sterner  (Wyo.)  218. 

The  words  "the  decision  so  rendered  shall 
be  final,"  in  Rev.  St  1809.  fi  010.  as  modified 
by  SeSB.  Laws  19(0,  p.  122,  c  93,  relative  to 
special  proceedings  in  partnership  irrigation 
ditch  matters,  held  to  be  used  not  to  distinguish 
the  judgment  from  an  interlocutory  order,  but 
to  Indicate  that  there  shall  be  no  fnrtiier  ap- 
peal.—Han  T.  Stoner  (Wyo.)  218. 

Under  Rev.  St  1899.  fi  910,  as  amended  by 
Smb.  Laws  1903,  p.  1^  c.  03,  appeal  to  Su- 
preme Court  held  not  to  lie  from  order  of 
district  court  appointing  a  person  to  distribute 
waters  of  a  partnership  irrigation  ditclu — -Man 
T.  Stoner  (Wja)  2ia 

WAYS. 

Private  rights  of  way,  see  "EitMments.'' 
Public  ways,  see  "Htghwa7>" ;  "Uunldpal  Oor> 
porations,'*  H  9,  10. 

WEAPONS. 

Assault  wIQi  deadly  weapon  with   Intent  to 

kill,  see  "Homicide,"  fi  4. 
Elvidence  as  to  deceased's  carrying  weapons,  see 

"Homicide,"  fi  3. 

Under  Mill^  Ann.  St  Rev.  Sunx  fi  1364  con- 
cealed weapon  taken  from  a  person  is  forfeited 
by  the  taking  without  any  conviction  of  the 
offense  of  carrying  a  concealed  weapon. — Mc- 
Conatby  v.  Deck  (Colo.)  136. 

*Though  section  4  of  the  Bill  of  Rights  pro- 
vides that  the  people  can  bear  arms  for  their 
defense  and  security,  Oen.  St  1901,  8  1003, 
providing  that  a  city  council  may  prohibit  the 
carrying  of  fire  arms,  concealed  or  otherwise, 
ia  not  nnconstltntlonaL — 01^  of  Sallna  v. 
Blakitey  (Kan.)  ei& 

WELLS. 

oil  or  gH  wdiR,  we  *^ine8  and  Htnerals."  {  & 

WIDOWS. 

Dower*  lea  **Dowe&** 


WILLS. 

Ses  "Descent  and  Distrlbntion**;  'HSzeciiton 

and  Administrators." 

(Tonstmction   and    szecntion    of    trusta,  sec 

"Trusts." 
CJourts  of  probate,  see  "CSourts,"  fi  3. 
Estoppel  <rf  devisees,  see  "Estoppel,"  fi  1. 
Specific  performance  of  contract  to  devise,  see 

'  Specific  Performance,"  |{  1,  2. 

I  1.    TestuttontUT  oftpaoitj. 

'Where  testator  understands  what  he  Is  d<riiiK 
when  he  executes  bis  will,  and  lias  fall  knowh 
edge  of  his  property  and  how  he  wiahea  to  dis- 
pose of  it,  he  is  of  sufficient  testamentary 
capacity.— In  re  Buren's  Will  (Or.)  630. 

In  a  will  contest,  evidence  hdd  to  show 
testamentary  capacity. — In  re  Buren's  Will 
(Or.)  530. 

fi  S.   Probate,  astablishmentt  and  aMsal- 
ment. 

An  error  of  the  county  court  in  determining 
any  fact  pertinent  to  the  adjudication  of  the 

auestion  whether  or  not  an  instrument  was 
le  last  will  and  testament  of  a  testator  is  an 
error  in  the  exercise  of  jurisdiction,  and  not 
in  the  assumption  thereoE. — Camplin  T.  Jadc- 
Bon  (Colo.)  1017. 

In  adjudicating  the  question  whether  an  in- 
strument proposed  was  the  last  will  and  testa- 
ment of  testator,  the  conntr  court  has  power 
to  determine  all  facts  peronent — Canmlln  t. 
Jackson  (Oolo.)  1017. 

Heirs  at  law  expressly  consenting  to  a  decree 
probating  a  will,  the  court  having  jurisdic- 
tion of  the  subject-matter  and  of  the  person, 
cannot  thereafter,  without  any  showing  of 
fraud,  have  such  decree  set  aside.^ — fiampim  y, 
Jackson  (Colo.)  1017. 

An  order  vacating  a  previous  judgment  of 
probate,  made  more  than  six  months  prior  to 
the  commencement  of  the  proceeding  to  vacate, 
held  error. — CJamplIn  v.  Jackson  (Colo.)  1017. 

The  vacation  by  the  district  court  of  an 
order  of  the  county  court  admitting  a  will  to 
probate  on  appeal  from  the  judgment  in  pro- 
ceedings begun  in  the  county  court  more  than 
six  months  aubseqnent  to  the  order  admitting 
to  probate  held  error. — Qunplin  t.  Jackson 
(Colo.)  1017. 

fi  3.  Cnnatrnetlon. 

Code  Civ.  Proc.  fi  1720,  held  not  to  authorise 
the  Supreme  Court  to  allow  costs  in  a  will  con- 
test in  the  superior  court  which  the  latt«  had 
discretion  to  disallow. — ^In  re  Scotfa  Estate 
(OaL  App.)  85. 

WITNESSES. 

See  "Affidavits'*;  **Depoiltioni''j  •WdMue." 

Bxperts,  see  "Evidence,**  I  9. 
Opinions,  see  "Evidenc^'^f  0. 
Perjury,  see  "Perjury.** 

Review  of  discretionary  rulings  as  to  examina- 
tion of,  see  "Appeal  and  Error."  fi  20. 

Testimony  of  accunplicea,  aee  "Criminal  Law," 
I  4i 

fi  1,  Oompeteney. 

'Objection  to  question  asked  a  physician  with 
reject  to  statements  made  by  a  patient  hfli 
properl/  sustained  under  Code  Civ.  Proc.  J  18^1, 
subo.  C — ^Murphy  v.  Board  of  Police  Pensi(Hi 
Fund  Com'ra  (Cal.  App.)  077. 

*One  irbo  has  been  jointly  indicted  with  a 
defendant  on  trial  and  has  entered  a  idea  of 
guilty  is  a  competent  witness  for  the  state  on 
the  trial  of  his  codefeodant — State  T.  Knudt- 

sou  (Idaho)  226. 


*  Polmt  auotated.  See  syUabas. 
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Witness  heli  not  incompetent  as  testifying 
to  transaction  with  decedent  in  violation  of 
Gen.  St.  1901,  S  4770.— Koger  t.  Annrtroog 

(Kan.)  1029. 

Under  Sess.  Laws  1897,  p.  245,  testimony  of 
plaintiff  in  action  against  administrator  as  to 
assignment  of  claim  against  deeedoit  AeZd  in- 
competent.—Dorals  T.  Doll  (Hont.)  S84. 

Facts  which  constitute  fraud  on  the  part  of 
a  decedent  necsssarily  include  i)eraonal  trans- 
actions with  such  decedent  within  St.  189S,  { 
4212.  relating  to  aunpetency  of  witnesBcs. — 
ConUin  t.  Yates  <OU.)VlO. 

Under  St.  1893,  S  4212,  held  that.  In  an  ac- 
tivD  by  a  grantor  to  set  aside  a  deed  against  a 
person  who  had  acquired  title  immediately  from 
the  deceased  grantee  of  such  grantor,  such  gran- 
tor conld  not  testify  as  to  any  transactions  or 
communications  with  the  decedent,  whether  oral 
or  in  writings— Gonklln  v.  Yates  (Okl.)  910. 

St.  1893,  S  4212,  does  not  prohibit  proof  of 
transactiona  and  commtmtcations  had  personal- 
ly between  a  party  to  the  suit  and  the  deceased 
grantee  of  such  person  by  disinterested  wit- 
newes.— <V)nklin  t.  Yates  (Okl.)  910. 

i  2.  Examination. 

In  homicide,  certain  cross-examination  held 
improper. — People  v.  Gray  (Cal.  Sup.)  707. 

An  answer  of  a  witness  with  reference  to 
a  woman's  ability  to  ride  a  bicycle  over  a 
depression  in  a  walk  held  objectionable  as  argn- 
mentative,  and  not  in  the  nature  of  oplQion 
evidence.— Lee  v.  Salt  Lake  City  (Utah)  502. 

*Xn  an  acti<m  for  death  of  a  batber  at  a  bath- 
ing resort,  plaintiff  held  entitled  to  fully  cross- 
examine  a  witness  with  reference  to  his  knowl- 
edge of  the  dangerous  character  of  the  lake. — 
Larkltt  T.  Saltair  Beach  Oa  (Utah)  686. 

i  3.    Oradlbllity,  Impoaolunent,  contra* 
dlotion.  and  eorroboration. 

•Under  Code  Civ.  Proc  S$  2049.  2052,  the 
prosecution  may  question  a  witness  called  by  it, 
and  who  denies  the  very  fact  which  be  is  called 
to  prove,  as  to  previous  contradictory  state- 
ments.— People  v.  Cook  (Cal.  Sup.)  48. 

•Under  Code  Civ.  Proc.  S  2051,  evidence  that 
a  witness  was  arrested  for  being  drunk  held  not 
admissible  in  impeachment. — People  v.  Gray 
(Cal.  Sup.)  707. 

Arrest  of  another  person  prior  to  defendant's 
arrsst  on  a  description  nven  by  a  witness  held 
not  admissible  in  impeachment  of  the  witness. — 
People  V.  Gray  (Oal.  Sup.)  707. 

•Under  the  express  provisions  of  Code  OTt. 
Proc.  I  2052,  «  witness  cannot  be  impeat^ed 


by  showing  Inconsistenl  statements  made  by 
bim  without  first  laying  a  foundation. — People 
V.  Gray  (Cal.  Sup.)  707. 

In  a  prosecution  for  homicide,  defendant  held 
not  concluded  by  the  answer  of  a  witness  that 
deceased's  reputation  for  peace  and  anlet  was 
good,  nor  precluded  from  proving  that  such 
was  not  the  fact  when  deceased  was  Intoxicat- 
ed.—People  v.  Lamar  (Ca.1.  Sup.)  093. 

A  witness  having  identified  a  written  state- 
ment  before  a  committing  magistrate,  and  a  dis- 
crepancy between  it  and  the  witness'  present 
testimony  being  called  to  his  attention,  it  was 
proper  for  the  court,  under  Code  Civ.  Proc.  SI 
8370,  3380,  to  refuse  to  permit  witness  to 
state  whether  bis  former  testimony  was  true 
or  false.— State  v.  Welle  (Mont)  476. 

•Under  B.  ft  C.  Comp.  fi  853.  witness  In 
homicide  could  not  lie  impeached  by  testimony 
given  by  her  at  the  inquest,  where  stenograph^ 
who  took  such  testimony  was  unable  to  say 
that  his  notes  were  complete. — State  T.  Mar- 
tin (Or.)  849. 

•Whwe  a  witness  denied  that  he  had  made 
certain  statements  with  reference  to  the  dan- 
gerous diaracter  of  a  lake  at  a  bathing  re- 
sort where  intestate  was  drowned,  plaintiff  was 
entitled  to  introduce  evidence  of  such  state- 
ments to  Impeach  the  witness'  direct  evidence 
that  the  lake  was  not  dangerous. — ^LarUn  T. 
Saltalr  Beach  Go.  (Utah)  686. 


WORK  AND  LABOR. 

id  material 

WRITS. 


Liens  for  work  and  materials,  see  "Mechanics' 
Uens." 


See  "Process." 

Partieular  lorff «. 

See  "Assistance,  Writ  of;  "OerOorari";  "Ex- 
ecution"; "Habeas  Corpus";  "Injunction"; 
"Mandamus" ;  "Prohlbftlwi'';  ^plevin" ; 
"Eeview." 

Wilt  of  nror,  se«  "Appeal  and  Srror.'* 

WRONGFUL  SEIZURE. 

See  "Taxation,"  |  S. 

YEAR. 

Estates  for  years,  see  "Landlord  and  Tenant" 
Tenancy  from  year  to  year,  see  "Landlord  and 
Tenant"  S  1. 
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